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SUPREME   COURT 


UNITED  STATES 


OCTOBER  TERMS»  1886,  1886. 


VoL  iia 

COw.  Boosm. 


THE   DEOISIONS 


Supreme  Court  of  the  United  States, 


AT 


OCTOBER  TERM,  1886. 


SAMUEL  H.  EMERSON  (as  Interpleader^ 

Pfif.  in  Err., 

«. 

W.  M.  SENTER  aso  W.  T.  WILEIK6,  as 

Senteb  ft  Cki. 

<See  8.  a  Beporter'B  ed.  SJa). 

FiartnerMp-HmigrmeiU  for  hentfiL  qftr^Mt- 
en  £y  mrviving  partnm^^Jmud  qfaaiffMr, 

A  ■olewirTlvlug  partner  of  an  tnsolyent  flrm,  who 
iB  KiwwM^if  insolyeni.  can  make  a  valid  aBHlgnmentof 
{Mztnenhlp  aaseti  for  the  benefit  of  the  Joint  cred- 
&OTS,  with  preferences  to  eome  of  theoi,  there  being 
no  fltatateforhiddinff  it ;  andsaoh  assignment,  befng 
Talld,  is  not  rendered  void  because  of  the  fraudu- 
lent omlflBlon  by  the  smrlTing  iMurtner,  from  the 
«eibednleB.  of  oertaln  partnership  property  for  his 
ofwn  benefit,  the  assignee  and  the  beneficiaries  of 
tbe  tniatbeiiig  ignorant  of  the  frand. 

[No.  1541 
aubmitted  Mar.  9, 1886,  Beaded  AprU  1£,  1886. 

rl  ERROR  to  the  Circuit  Court  of  the  United 
Slates  for  the  Eastern  District  of  Arkansas. 
Rgoermd  foiUi  direetiont. 

Tbe  case  Is  stated  by  the  court 

Mr.  U.  K.  Rose,  lor  plaintiff  In  enor: 

That  a  soiriying  partner  has  the  power  tc 
make  an  assignment  for  the  benefit  of  creditors 
baa  been  settled  by  the  case  of  J5<^  t.  Bprague, 
103  U.  8.  6t3  (Bk.  26,  L.  ed.  685),  where  such 
an  aarignment  was  upheld  and  enforced.  The 
power  natoralty  results  from  the  full  control 
which  the  surviying  partner  has  over  the  part- 
nenhip  assets. 

The  power  to  prefer  one  creditor  to  another 
Is  inddent  to  the  power  to  assign. 

Brooke  ▼.  Maariwry,  11  Wheat  78  (24  U.  8. 
bk.  6,  L.  ed.  428);  Oarkew.WhiU,  12 Pet  200 
(87  U.  8.  bk.  9,  L.  ed.  1055):  TomMneY,  Wheel- 
er, le  Pet  106  (41  U.  S.  bk.  10,  L.  ed.  908); 
St  parte  Oemoay,  4  Ark.  128;  EmpeUad  t. 
Mkneon,  18  Ark.  128;  Manddy. Peay, 20 Ark. 
829. 

Therecan  be  no  reason  why  surviying  part- 
ners should  be  made  exceptions  to  thfi  rule. 
They  can  prefer  creditors  at  any  time  by  pay- 
ment; and  if  they  can  prefer  by  payment,  they 
can  prefer  by  an  assignment,  which  is  only  a 
means  of  raising  a  fund  for  payment 

When  a  man  is  insolyent,  and  his  creditors 
pveyail  on  him  to  execute  an  assignment  for 
titeir  protection,  and  they  and  their  assignee 
lis  U.  8.  U.  S.»  Book  80. 


take  the  property  in  good  faith,  their  claims 
ought  not  to  be  aefeatd  because  the  assignor 
has  acted  fraudulently.  Haying  acquired  the 
entire  interest  in  the  property  assigned,  they 
ought  to  stand  as  well  as  though  they  had  ob- 
tained a  mortgage  or  deed  of  trust  upon  it  The 
mere  fact  that  the  assignor  had  concealed  some 
of  his  property  from  ibe  assignee  is  no  reason 
why  the  part  which  he  has  turned  oyer,  and 
which  has  been  receiyed  in  good  faith,  should 
not  be  applied  to  the  payment  of  debts. 

Marburif  y.  Brooke,  7  Wheat  556  (20  U.  8. 
bk.  5,  L.  ed.  522);  Brooke  y.  Itarbury,  eupra; 
Bancrqfi  y.  BUeeard,  18  Ohio,  80;  Thamae  y. 
Tatmadge,  16  Ohio  8t  489;  Meyere  y.  Kinssie, 
26  m.  86;  Qatee  y.  Lahaume,  19  Mo.  17;  Wiee 
y.  ifimsr,  28  Mo.  287;  State  y.  Keder,  49  Mo. 
548;  8^  ▼.  Barman,  26  Oratt  563:  WUetm  y. 
Banenpenrt,  7  Cold.  82;  HoUietery.  Loud,  2  Mich. 
809;  AberoronUriey.  Bradford,  16  Ala.  560;  6^ 
enk?rY.Cbf7ip&0K,17Ala.566;  ComMv.Bewe, 
18  Ark«  172;  Hempetead  y.  Johneon.  18  Ark. 
124;  Mandel  y.  Peay,  20  Ark.  829. 

t%  haying  been  settled  by  three  adjudications 
of  the  Supreme  Court  of  Arkansas  that  the 
creditors  proyided  for  in  the  assignmcDt  are 
not  to  be  affected  by  the  fraud  of  the  assignor, 
it  has  become  a  construction  of  its  Statute  of 
Frauds,  and  a  rule  of  property  for  its  citizens, 
which  will  be  enforced  in  the  courts  of  the 
United  States. 

Braeheier  y.  Weei,  7  Pet  606  (82  U.  8.  bk.  8, 
L.  ed.  801);  Llayd  Y.FuUon,  91  U.  8.  479  (Bk. 
28,  L.  ed.  863);  Sumner  y.  Hieke,  2  Black,  582 
(67  U.  S.  bk.  17,  L.  ed.  855);  Jaffrayy.  MeQehee, 
107  U.  8. 864  (Bk.  27,  L.  ed.  m), 

Mr.  Thoa.  O.  McRma,  for  defendants  in 
error: 

We  submit  that  a  suiriying  partner  has  no 
power  to  make  an  assignment  of  the  partner- 
ship assets  in  his  hands,  for  the  benefit  of  cred 
itors,  with  preferences;  and  therefore  the  in 
strument  under  which  appellant  claims  is  bad. 

Suryiying  partners  are  held  strictly  as  tnis- 

Whereyer  property  is  held  by  a  person  as  a 
trustee  for  the  benefit  of  creditors  and  others, 
he  cannot  aseign  the  same  with  preferences. 

RMne  y.  Ehmbry,  1  Smedes  &  M.  Oh.  207; 
RichwrdM y.  N.  Hampsliire  /n«.  O?.  48  N.  H .  263. 

The  partner  haying  control  of  the  assets  of  a 

dissolved  copartnership,  under  an  a^eement 

empowering  him  to  wind  up  the  busmess,  has 

no  authority  to  make  an  assignment  for  the 
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benefit  of  the  crediton  of  the  partnership  with 
nref  erencee,  and  sach  an  assignment  is  lUegaL 

Mar9h  t.  Benn^U,  6  McLean,  117;  Bamarofl 
▼.  Snodgram,  1  Colo.  480,  489. 

It  is  daimed  that  the  power  to  prefer  is  inci- 
dent to  the  power  to  assign. 

We  deny  the  sequence.  Limited  partnerships 
may  make  general  assignments,  and  yet  may 
not  make  preferences. 

Burrill,  AssignmenU,  8d  ed.  §§90, 171;  Ark. 
Digest,  1884,  §4842. 

It  is  also  said  that  inasmuch  as  surviving 
partners  can  prefer  creditors  at  any  time  by 
payment,  so  can  they  by  assignment. 

But  paying  or  securing  a  creditor  Is  not 
equivalent  to  preferring  him  in  an  assignment. 

BurriU.  2ded.§§167,  108. 

WaU  V.  Lakin,  18  Met  167,  and  see  pp.  171, 
172;  U,  8,  V.  Bank  of  U.  8. 8  Rob.  (La.) 262,404. 

Thefraud  of  the  assignor  is  alone  the  criterion. 

The  assignee  gives  no  consideration,  ordina- 
rily understood  as  valuable,  by  which  lus 
ttaiui  quo  is  changed.  The  creditors  ordina- 
rflygive  no  additional  consideration. 

The  assignee  takes  the  place  of  the  assignor, 
and  is  in  no  better  position. 

Maggerty  ▼•  Palmer,  6  Johns.  Ch.  487;  Boot  y. 
F^rwch,  18  Wend.  670;  Afackie  v.  Cainu,  6  Cow. 
656;  Ooddington  v.  Bay,  20  Johns.  689;  Bayy. 
OoddingUm.H  Johns.  Ch.  64;  Petrie  v.  Clark, 
11  Serg.  &  R.  877;  MeCaHy  v.  Springer,  8  Pen. 
A  W.  167;  Dickereon  v.  TOUnghasl,  4  Paige, 
216;  HurU  v.  Weirur,  89  Ark.  70, 74, 76;  ASer 
V.  Eeker,  1  McCrary,  256;  Oere  v.  Mwrray,  6 
Minn.  807;  Enoieles  v.  Lord,  4  Whart.  500; 
Leshsr  v.  Oetman,  9  N.  W.  Rep.  686;  Piereon 
V.  Manning,  2  Mich.  460;  Flanagan  v.  Lamp- 
man,  12  Mich.  68;  Fa^ngion  v.  Sexton,  48 
Mich.  454;  SUekney  v.  Crane,  86  Yt.  8(»-  Hair- 
growT.  MHUngton,  8  Ean.  480;  i2u^  v.  McDon- 
ald, 18 Iowa,  498;  LampaonY.  Arnold,  19  Iowa, 
479;  8t<me  v.  MarehaU,  7  Jones  (N.  C),  800; 
Irtoin  V.  Keen,  8  Whart.  847;  8u)an  v.  CntfU, 
124  Mass.  466;  CUmenU  v.  Berry,  11  How.  898 
(62  U.  8.  bk.  18,  L.  ed.  746);  Burrill,  Assign* 
ments,  891,  484;  2  Pom.  Eq.  Jur.  pp.  209,  748; 
Bump,  Fraud.  Gonv.  2ded.  p.  488. 

Mr,  JwfUee  Harlan  deliyered  the  opuiion 
of  the  oourt: 

Butler  and  Moores  constituted  a  mercantile 
firm  doing  business  in  the  State  of  Arkansas 
under  the  name  of  A.  Butler  &  Co.  The  for- 
mer  died  on  the  17th  day  of  December,  1881, 
L^J  mid  thereafter,  February  28,  1882,  Moores,  as 
surviving  partner,  executed  a  deed  of  assign- 
ment to  Emerson,  the  plaintiff  in  error.  The 
deed  recited  the  death  of  Butler,  theinsufScien- 
cy  of  assets  to  discharge  the  partnership  debts, 
and  the  desire  of  Moores,  as  surviving  partner, 
to  provide  for  their  payment,  so  far  as  in  his 
power,  "by  an  assignment  of  all  the  property 
belonging  to  him  as  such  surviving  partner.^ 
The  nantor,  for  the  purposes  namea,  and  in 
consideration  of  one  dollar  paid  by  the  grantee, 
transferred  and  assigned  to  Emerson,  nis  suc- 
cessors and  assigns,  "all  the  stock  in  trade, 
ffoods,  wares  and  merchandise,  debts,  choses 
m  action,  property  and  effects  of  every  descrip- 
tion, belonging  to  the  said  firm  of  A.  Butler  & 
Co."  or  to  the  grantor,  "as  such  surviving  part- 
ner, mentioned,  contained,  or  referred  to  m  the 
schedule  hereunto  annexed."  The  conveyance 
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was  in  trust  that  the  assignee  take  posKssion  of 
the  property  described,  "sell  the  same  as  pro- 
vided by  law,  and, with  all  reasonable  dispatch," 
collect  the  debts  and  demands  *  assigned  and 
apply  the  proceeds:  (1)  to  pay  all  the  just  and 
reasonable  expenses,  costs  and  charges  of  ex- 
ecuting the  assignment,  and  carrying  into  effect 
the  trust  thereby  created;  (2)  to  pay  in  full,  if 
the  residue  of  the  proceeds  is  sufficient  for  that 
purpose,  all  the  debts  and  liabilities  then  due 
or  to  become  due  from  Moores,  as  surviving 
purtner,  with  interest  thereon,  to  certain  pre- 
ferred creditors,  among  whom  were  the  defend- 
ants in  error,  Senter  &  Co. ;  (3)  to  applv  the  bal- 
ance to  all  other  debts  and  liabilities  of  A.  But- 
ler &  Co.,  or  of  Moores,  as  surviving  partner; 
(4)  to  repay  the  latter,  as  surviving  partner, 
whatever  may  remain  after  meeting  the  costs 
and  expenses  of  the  trust,  and  the  amounts  due 
respectively  to  other  creditors. 

The  deed  invested  the  assignee  with  all  the 
power  and  authority  necessary  to  the  full  ex- 
ecution of  the  trust  created  by  it.  It  was  ac- 
cepted by  Emerson  and  by  some  of  the  preferred 
creditors  therein  mentioned. 

The  debts  of  the  firm  largely  exceeded  its 
assets,  and.  Moores  individually,  as  well  as  sur- 
viving partner,  was  insolvent  when  he  made  the 
assignment.  In  addition  to  the  recitals  in  the 
deed  of  a  desire  to  make  an  assignment  of  all 
the  property  in  his  hands  as  surviving  partner 
Moores  represented  to  his  creditors  that  he  had 
done  so.  Nevertheless,  for  the  purpose  of 
hindering  and  cheating  his  creditors,  he  omitted 
from  his  schedule  $500  worth  of  goods  which 
belonged  to  him  as  surviving  partner;  and,  vrith 
like  intent,  left  out  of  the  schedule  and  with- 
held from  his  assignee  $1,000  in  cash  and  other 
propert^r  which  he  held  as  surviving  partner; 
appropriating  to  his  own  use  the  property  so 
omitt^  from  the  schedule. 

Neither  the  assignee  nor  the  preferred  credit- 
ors who  accepted  the  deed  had  any  knowledge 
of  the  alleged  fraud  of  the  grantor  until  after 
their  acceptance  of  its  provisions. 

Upon  an  issue  formed  between  Emerson,  as- 
serting the  validity  of  the  deed,  and  Senter  ft 
Co.,  who,  as  creditors  of  the  firm,  !«ttached  the 
assigned  effects  as  the  proi)erty  of  Uie  surviving 
partner,  the  deed  of  assignment  was  held  to  te 
void  and  the  claim  of  the  assignee  denied. 

The  court  below  proceeded  upon  the  cround, 
in  part,  that  a  sole  surviving  partner  of  an  in- 
solvent firm,  who  is  himself  msolvent,  cannot 
make  a  valid  assignment  of  partnership  assets 
for  the  benefit  of  Uie  Joint  creditors,  with  pref- 
erence to  some  of  them.  We  are  unable  to  con- 
cur in  this  view. 

Borne  of  the  cases  hold  that  one  partner  can- 
not, eiUier  during^  the  continuance  of  the  part- 
nership, or  after  its  dissolution  by  agreement, 
make  such  an  assignment.  It  cannot,  nowever, 
be  doubted  that,  in  the  absence  of  a  statute 

Srohibiting  it,  such  an  assignment,  whethei 
uring  the  continuance  of  the  partnership  or 
after  Its  dissolution  by  agreement,  would  bo 
valid  where  the  partners  aJl  unite  in  executing 
it,  or  where  one  of  them  executes  it  by  the  di- 
rection or  with  the  consent  of  the  others.  Part- 
ners^p  creditors  have  no  specific  lien  upon  the* 
loint  funds  for  their  debts.  8  Kent,  Com.  65; 
Story.  Part,  g  868.  They  have  no  such  rela- 
tions with  the  partnership  as  entitles  them  ta 
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[S]  interfere  with  the  ocnnplete  control  of  the  joint 
property  by  the  partners  during  the  existence 
of  the  partnexBhip,  or  with  their  right,  after  a 
disBointion,  by  agreement,  of  the  partnership, 
to  dispose  of  It  for  the  payment  of  their  loint 
debts,  giving  such  preference  as  they  deem 
proper. 

When  the  partnership  Is  dissolved  by  the 
death  of  one  partner,  the  sarviving  partner  is 
entitled  to  the  possession  and  control  of  the 

Ct  property  for  the  purpose  of  closing  up  its 
ness.  Widdiffe  y.  Eve,  17  How.  469  [68 
U.  S.  bk.  16,  L.  ed.  1681;  Shanla  y.  KlHn,  104 
U.  8. 18  (Bk.  26,  L.  ed.  685].  To  that  end,  and 
for  the  purpose  of  paying  the  Joint  debts,  he 
may,  according  to  the  setSed  principles  of  the 
law  of  partnership,  administer  the  affairs  of  the 
tirm  and,  by  sale  or  other  reasonable  disposi- 
tion of  its  property,  make  provision  for  meet- 
ing its  obbgationa.  He  could  not  otherwise 
properly  discharge  the  duty  which  rests  upon 
bim,  to  wind  up  the  business  and  pay  over  to 
tbe  representative  of  the  deceased  partner  what 
may  be  due  to  him  after  a  final  settlement  of 
tbe  loint  debts.  It  is  true  that,  in  many  cases 
—where,  for  instance,  the  surviving  partner  is 
not  exercising  due  diligence  in  settling  the  part- 
nership business,  or  is  acting  in  bad  faith— the 
peisonal  representative  of  the  deceased  partner 
nu^  invoke  the  interference  of  a  court  of  equity, 
snd  compel  such  a  disposition  of  the  partner- 
ship effects  as  will  be  just  and  proper;  this, 
because  as  between  the  partners,  and  therefore, 
as  between  the  surviving  partner  and  the  per- 
sonal representatives  ox  the  deceased  partner, 
the  joint  assets  constitute  a  fund  to  be  appro- 
priated primarily  to  the  discharge  of  partner- 
fibip  tiabUities,  though  not  necessarily,  and 
mider  all  circumstances,  upon  terms  of  equality 
as  to  all  the  joint  creditors.  But  while  the  sur- 
viving partner  is  under  a  legal  obligation  to  ao- 
eoont  to  the  personal  representative  of  a  de- 
ceased partner,  the  latter  has  no  such  lien  upon 
the  joint  assets  as  would  prevent  the  former 
from  disposing  of  them  for  the  purpose  of  clos- 
ing up  the  partnership  affairs.  Hehas  a  stand- 
faig  in  court  only  through  the  equitable  right 
which  his  intestate  had,  as  between  himself  and 
tbe  surviving  partner,  to  have  the  joint  prop- 
erty applied  m  eood  faith  for  the  liquidation  of 
the  iomt  liabihties.  As  with  the  concurrence 
of  all  of  the  partners  the  joint  property  could 
have  been  sold  or  assigned  for  the  benefit  of 
preferred  creditors  of  the  firm,  the  surviving 
W  partner,  there  being  no  statute  forbidding  it, 
could  make  the  same  disposition  of  it.  The 
ridit  to  do  so  grows  out  of  his  duty,  from  his 
relations  to  the  property,  to  administer  the 
iffairs  of  the  firm  so  as  to  dose  up  its  business 
without  uiireasonable  delay;  and  his  authority 
to  make  such  a  preference-— the  local  law  not 
forbidding  it — cannot,  upon  principle,  be  less 
than  that  which  an  individual  debtor  has  in  the 
ease  of  his  own  creditors.  It  necessarily  results 
that  the  fdving  of  preference  to  certain  partner- 
ihip  creditors  was  not  an  unauthorizol  exer- 
tion of  power  by  Moores,  the  surviving  partner. 
It  is.  however,  contended  that  the  assign- 
ment m  question  was  void  because  of  the 
fraudulent  omission  from  the  schedule  by 
Moores  of  certain  property  which  constituted 
a  part  of  the  partnership  assets,  and  was  ap^ 
proprlated  by  him  to  Ids  own  use.  But  tUs 
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fraud  upon  the  part  of  Moores  did  not  affect 

the  rights  of  the  assignee  and  of  the  beneficia- 
ries of  the  trust  who  were  ignorant  of  the  fraud 
of  the  grantor.  Such  seems  to  be  the  estab- 
lished doctrine  of  the  Supreme  Court  of  Arkan* 
sas.  In  Hempstead  v.  Jjohmon,  18  Ark.  140,  it 
was  said  that  a  deed  of  trust  or  other  convey- 
ance is  not  necessarilv  void  ''because  its  effect 
is  to  hinder  and  delay  the  creditors  of  the 
grantor  in  the  collection  of  their  claims.  But 
such  must  be  its  object.  It  must  be  a  fraudu- 
lent contrivance  for  that  purpose;  and  the 
grantee,  or  person  to  be  benefited  b^  the  con- 
veyance, must  be  party  priyv  tothe  fraudulent 
design."  Referring  to  the  facts  which  existed 
in  that  case,  that  the  grantor  was  in  failing  cir- 
cumstances when  the  deed  of  trust  was  made; 
that  suits  were  pending  against  him,  and  that 
some  of  the  beneficiaries  were  his  near  relatives, 
the  court  said:  '  'But  all  these  facts  may  and  do 
exist  in  many  cases,  consistently  with  the  hy- 
pothesis that  the  conveyance  was  made  in  good 
laith  to  secure  preferred  creditors,  whose  de- 
mands are  just."  In  Oomish  v.  Deios,  18  Ark. 
181,  the  court  said:  "As  held  in  the  case  of 
Hempstead  v.  Johnson,  supra,  if  the  deed  was 
valid  when  executed,  no  subsequent  conduct 
on  the  part  of  the  grantor,  or  the  trustee,  how- 
ever fraudulent,  could  avoid  the  deed,  and  de- 
prive the  creditors,  accepting  it  in  eood  faith 
and  not  participating  in  the  fraud,  of  their 
rights  under  it.  ASd  even  if  Ck)mish  (tbe 
grantor)  had  the  purpose,  when  he  made  the 
aeed,  of  hindering  and  delaying  creditors  not 
provided  for  by  it,  yet,  if  the  preferred  credit- 
ors were  not  parties  or  privies  to  his  fraudu- 
lent purpose,  but  accepted  the  deed  in  good 
faitli  to  secure  the  debts  really  due  them,  it 
would  be  valid  as  to  them."  See  also  Mdndel 
V.  PeatL  20  Ark.  829;  SuniY.  Weiner,  89  Ark. 
776.0Tho  ^®  announced  by  the  Supreme 
Court  of  Arkansas  Is  in  harmony  with  the  set- 
tled doctrines  of  this  court,  ana  accords  with 
sound  reason.  Marhury  v.  Brooks,  7  Wheat 
656, 677  [30  U.  S.  bk.  6,  L.  ed.  522,  5281 ;  Brooks 
V.  Marbury,  11  Wheat.  78,  89  [24  U.  S.  bk.  6, 


L.  ed.  428,  4281;  Tompkins  y,  Wheeler,  16  Pet. 
106,  118  [41  U.  S.  bfc  10,  L.  ed.  908.  908]. 
There  was  nothing  upon  the  face  of  the  deed 
to  Emerson  to  indicate  that  it  was  made  for  any 
other  purpose  than,  in  good  faith,  to  make  pro- 
vision for  the  payment  of  certain  debts  held 
against  the  grantor  as  surviving  partner;  first, 
debts  due  to  the  preferred  creditors;  and  then, 
debts  held  by  other  creditors.  If  the  intentional 
omission  bv  the  grantor  of  certain  property 
from  his  schedule,  and  his  appropriation  of  it 
to  his  own  use,  was  such  a  fiaud  as  would  viti- 
ate the  deed  where  the  assi^ee  or  the  preferred 
creditors  have  previous  notice  of  such  omission, 
that  result  cannot  happen  when  they  were  ig- 
norant of  the  fraud  at  the  time  they  accepted 
the  benefit  of  the  conveyance. 

The  judgment  is  reversed,  teith  directions  to 
enterjudgment  on  the  special  finding  qf facts  in 
fawr  of  the  plaintiff  in  error: 

True  copy.   Test : 

James  H.  MoKenney,  Qerk,  Sup.  Ckmrt,  U.8* 
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HBIR8  OF  JOHN  F.  BSN  JAMIN»  Daoaiaed, 

f. 

OHAHLBS  L.  DUBOIS,  Admr.  of  Gut  H. 

BoHUBT,  Formerly  Gut  H.  Allkh. 

<8m  8.  a  Beportei^  ad.  4M8.> 
An  sfflmmnoelij-tlie  Supreme  Oonrt  of  the  IMi- 


the  court,  is  not  a  mial  decree  for  the  purpose 
of  an  appeal  to  this  court 

[No.  225.] 

Argtud,  an  motion  to  ditmiss,  Apr,  24,  1886. 
Bedded  Apr.  IS.  1886. 

APPEAL  from  the  Supreme  Cioiirt  of  the  INb- 
trictof  Oolombia.    DiamiiBed. 
The  facts  are  stated  In  the  opinion. 
Mr.  S.S.Henkle,  for  appellanta. 
Mr.  A.  8.  Worihlniftoii,  for  appellee. 

Mr.  OhitfJiuUee  Wmiim  deUvered  the  opin- 
ion of  the  court : 

When  this  case  was  called  for  argument  a 
motion  to  dismiss  was  interposed,  because  the 
decree  appealed  from  was  not  a  final  decree  in 
the  suit.    The  facts  are  these: 

On  the  8th  of  March,  1877,  John  F.  Benja- 
min died  in  the  District  of  Columbia,  leaving 
a  wUl  by  which  he  saye  to  his  Rdopted  daugh- 
ter, l^lrs.  Guy  H.  iUlen,  the  wife  of  James  1(. 
Allen,  all  his  interest  in  the  partnership  of  Big- 
dow  and  Benlamin,  all  debts  owing  to  him  oy 
persons  redding  in  the  District  of  Columbia, 
and  all  real  estate  owned  by  him  in  the  Dis- 
trict of  Columbia.  He  also  gave  to  George  C. 
B.  Rowan  $100,  and  to  his  wife  all  his  proper- 
ty in  Missouri,  $12,000  in  District  of  Colum- 
Ina  6  per  cent  gold  bonds,  and  other  proper- 
ty. Jodiua  M.  £nn]s  was  named  as  executor, 
[47]  so  far  as  the  property  in  Missouri  was  con- 
cerned, and  George  Truesdell  was  appointed 
to  wind  up  business  in  the  District  ox  Colum- 
bia. Preyioui  to  the  year  1874  Benjamin  had 
resided  in  Missouri.  During  that  year  he  went 
to  Washington,  in  the  District  or  ColumUa, 
where  he  engaged  in  business  with  Otis  Bige- 
low,  and  remained  until  his  deaUL  The  wHl 
was  first  admitted  to  probate  in  Missouri,  and 
letters  testamentary  granted  to  Ennis.  Aoopy 
of  the  win  and  of  the  proof  and  probate  there- 
of in  Missouri  were  aomitted  to  record  in  the 
Supreme  Court  of  the  District  of  Columbia, 
on  the  5th  of  June,  1877,  and  letters  testament- 
ary granted  to  Truesdell  of  all  the  personal 
proportF  in  the  District  Truesdell  thereupon 
proceeded  with  tlie  settlement  of  the  estate  in 
the  District  of  Columbia,  and  on  the  6th  of 
January,  1880,  Ifo.  Allen  and  Rowan  filed  thdr 
petition  in  the  Supreme  Court  of  the  District, 
setting  forth  that  all  debts  had  been  paid,  and 
praying  that  Truesdell  be  directed  to  pay  to 
Kowan  his  legacy  in  full,  and  to  Mrs.  Allen  so 
much  of  that  to  her  as  he  might  have  in  his 
possession.  Notice  of  the  filing  of  this  petition 
was  giTen  to  Truesdell,  to  Ennis  the  Miasouri 
executor,  and  to  the  hein  of  Benjamin.  Tmea- 


dell  and  Georan  H.  Benjamin,  one  of  the  heizi» 
answered,  ana  in  the  answer  of  Benjamin  the 
defense  was  made  that  the  l^galdomicil  of  John 
F.  Benjamin  atthetimeof  his  death  was  in  Mia- 
■ouri,  where  the  yalidity  of  the  wUl  was  being 
litigated,  and  not  in  the  District  of  Columbia, 
ana  that  no  distribution  of  the  estate  in  the 
District  should  be  ordered  in  this  proceeding 
until  the  litigation  in  Missouri  was  endea 
Upon  the  qu^onof  the  actual  domidl  of  the 
testator  much  testimony  was  taken,  and  on  the 
28th  of  February,  1880,  the  court,  after  full 
hearing,  decided  that  his  domicil  "was  the  City 
of  Washhigton,  in  the  District  of  Columbia,^ 
and  "that  this  court  has  original  jurisdiction 
in  the  matter  of  his  estate."  An  entry  to  this 
effect  was  made  at  special  term,  and  George  H. 
Benjamin  thereupon  took  an  appeal  to  the  gen- 
eral term.  Afterwards  a  final  decree  was  en- 
tered, notwithstanding  this  appeal,  approving 
the  accounts  of  Truesdell,  and  directmg  him' 
to  pay  oyer  the  funds  in  his  hands  as  provided 
for  hi  his  account  This  order  George  H.  Ben- 
jamin moved  to  set  aside,  bat  his  motion  was 
denied,  and  afterwards  the  court  at  general 
term  aflOrmed  the  decree  of  the  28th  of  Febru- 
ary, 1880,  and  from  that  decree  this  appeal  was 
taken. 

Ab  wassaid  in  Bo9(vfiek  v.  Brinkerhof,  106 
U.  8.  8  [Bk.  27,  L.  ed.  78],  "The  rule  is  weU 
settled  and  of  long  standing  that  a  judgment  or 
decree  to  be  final,  within  the  meaning  of  that 
term  as  used  in  the  Acts  of  Congress  giving  this 
court  jurisdiction  on  appeals  or  writs  of  error, 
must  terminate  the  litigation  between  the  par- 
ties on  the  merits  of  the  case,  so  that  if  there 
should  be  an  affirmance  here,  the  court  below 
would  have  nothing  to  do  but  to  execute  the 
judgment  or  decree  which  had  been  rendered." 

The  effect  of  the  appeal  below  from  the  spe- 
cial to  the  general  term  was  to  take  to  the  gen 
eral  term  for  review  only  the  finding  of  th&spe- 
dal  term  upon  the  ouestion  of  domicil.  Con- 
sequently the  appeal  from  the  general  term  to 
this  court  brings  up  nothing  more.  The  suit 
was  for  the  money  in  the  hands  of  Truesdell 
given  to  Rowan  and  to  Mrs.  Allen  by  the  will, 
and  the  litigation  between  the  parties  is  not  end- 
ed unto  a  decree  to  that  effect  is  entered.  The 
jurisdiction  of  the  court  to  make  the  decree 
seems  to  have  been  thought  to  depend  on  the 
fact  of  the  domicQ  of  the  testator  in  Washings 
ton  at  the  time  of  his  death.  The  finding  that 
such  was  his  domicil  settled  the  disputed  ques- 
tion of  jurisdiction,  but  it  did  not  decree  the 
payment  of  any  money,  which  was  the  only 
purpose  of  the  suit  Itopenedthe  way  tothat 
end,  but  nothing  more.  If  we  should  affirm 
the  decree  as  it  stood  when  t^e  appeal  from  the 
roecial  term  to  the  general  teim  was  taken, 
there  would  be  no  oraer  of  the  court  to  cany 
into  execution.  No  relief  had  then  been  grant- 
ed the  petitioners.  All  the  court  had  then  de- 
cided was  that  it  had  jurisdiction  and  power  to 
order  the  payment  of  the  money  which  was 
prayed  for. 

ii  fdhfM  thai  fM  ^4100  no  JurMuHon,  and 
the  moUon  to  dkmiee  ie  granted. 

True  copy.   Test: 

James  fi.  MoKenney,  Clerk,  Sap.  Oourt,  U.  B. 
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[tt]  UNITED  STATES  RIFLB  AND  CART- 
RIDGE  COMPANY  aot  B.  REMING- 
TON A  SONS,  Appti., 

«• 

WHITNBT  ARMS  COMPANY,  Eu  Whit- 

HXT,  PreB.»  9T  AL. 

(See  &  a  Bepoiter^  ed.  flMSJ 

MoU  law—r^jecHon  of  applicatian'-dbandon- 
merU. 

L  There  tamj  be  an  a  bandonnic^iit  of  on  tnventtoil 
bothe  public  aa  welJ  aftei-  an  apf^Umtlon  htm  beea 
i^jintM  or  wltbdrnwri  ae  befon>  ao  ap  pi  lent  I  on  If 
mM^  Bacb  abiiri  f]  ':>iimeii  t  ni  a  y  be  T*ro  vetl,  vi  [thor  by 
opnv declarations  of  on  lotention  to  abaiHlon^or 
Ir  eoodact  IncoD&Uctent  wUti  (uiy  other  c^nolufiion. 
X  0posL  a  reaowed  appllcatton  far  a  i!Hti>nt^  tiie 
'  I  of  the  commlssToiier  In  favor  of  the  appM- 
COVOQ  the  quefitlon  wh  lather  the  tn  rent  Ion  hM 
I  ftfaftQdoaed,  i^  Dot  conf^liiAive*  but  m^y  b«  c^n- 
1  iQd  rcTiewed  in  a  snlt  brought  for  the  in- 


flFtojBBQftnt  of  the  patent. 

I  wber©  tb©  flf^t  apnlioftdf^n  lor  a  patent  had 
bfm  reivcted  andi  withdrawn,  a  ^elay  of  ei^ht 
yttJ?.  Id  rentf'^rtng  the  application^  becauae  the  aiH 
pilaut  re^rded  the  InveDttcjii  as  of  le«s  value 
ibanotbera  for  whfch  he  took  out  ptat^nte^  will  be 
held  ID  abandonmeoi.  wheo  th«  aubjf^t  mtitter 
of  the  l&vetitlon  haa  tw^n  Incorporated  Into  tbe 
mitgtiace  Of  mi^ny  other  suli^M^tient  InveutionB. 

[No.  1570 
ArjpifidMar.  lOJlJSSe.  Dec^d^  Apr.  19,  1SS6. 

AFPEALfromtheCircait  Cofortof  the  XJailed 
States  for  theDiftrlctof  Coonecticiil. 

T%e  cue  is  stated  by  the  oomt 
Mmn.  J.  E.  Ifiiiiiim  H^de  and  F.  H. 
BetU,  for  wpdIaiitaL 
Mr,  B.  I\  TluirstoB,  for  appeUeea. 

[tS]    Jff.JtcsftoCftmjr  delivered  the  opinion  of 
fts  court: 

TUs  was  ft  bin  in  eqnitj  for  the  infringe- 
nMnt  of  letlera  patent  mnted  May  7, 1873,  to 
John  W.Cochnn  for  an  improvement  in  breech- 
bidiiif  flxeanns,  of  wfaioli  one  of  the  plaintiiZs 
mi  the  owner,  uid  the  others  were  the  exdnsiTe 
Wccnfleca.  The  answer  denied  that  Cochran  was 
fte  original  inventor,  and  alleged  that  IiIb  appli- 
cition,  npon  which  the  letters  patent  were  is- 
•ned,  was  made  and  filed  in  the  Patent  Office, 
on  llay  6, 1866;  that  for  more  than  two  yean 
before  that  date  the  thingpatented  had  been  in 
pnbUc  nse  and  on  sale  with  Mb  consent  and 
iDowanoe;  and  that  long  prior  to  that  date  the 
iBfention  bad  been  abandoned  by  him  to  the 
pubUe.  A  general  replication  was  filed,  and 
•ridenoe  ta£en,  by  wbich  Uie  material  facts 
meared  to  be  as  follows: 

On  Januaiy  10, 1850,  Cochran  filed  an  appU- 
otioii  for  a  patent  for  this  invention,  whicn  on 
Flelvuarv  8, 1850,  was  rejected  by  the  Commis- 
A»er  ox  Patents,  for  want  of  noveltjr:  and  on 
Fdimaiy  90»  1800,  was  withdrawn  by  Cochran, 
md  |80  refimded  to  him,  at  his  request,  agxee- 
•bly  to  Am  Act  of  Jnly  4,1836,  chap.  857,  g  7. 
S  Stat,  at  L.  130. 

At  various  dates  &om  November  10, 1861,  to 
Mmaiy  11,1868.  eighteen  patents  were  granted 
to  other  persons  for  the  same  devices  or  their 
aooiTalents,  and  the  defendants  bought  some 
« those  patents,  and  afterwards  manufactured 
inarms  under  them. 

On  May  ^  1868^  Cochian  filed  anew  appU 
118  U.& 


cation,  which  was  rejected  by  the  examiners, 
on  the  ground  of  abandonment.  On  June  0,  [24] 
1860,  Mr.  Commissioner  Fisher,  on  appeal,  af- 
firmed their  decision.  His  opinion  is  published 
in  the  Decisions  of  the  Commissioner  of  Pa- 
tents for  I860,  p.  80.  On  appeal  to  the  Supreme 
Court  of  the  District  of  Columbia,  bis  decision 
was  reversed.  On  July  7, 1870,  he  rejected  the 
application.  But  on  Decembers,  1870,  Cochran 
filed  a  formal  renewal  of  his  application,  under 
the  Act  of  July  8, 1870,  chap.  280,  %  85,  and 
on  May  7, 1873,  the  patent  sued  on  was  granted 
to  him  by  Mr.  Fisher's  successor. 

During  the  time  between  the  applications  of 
1860  and  of  1868,  Cochran  applied  for  and  ob- 
tahoied  twenty-two  other  patents,  nine  of  them 
for  improvements  in  breech-loading  firearms, 
some  of  which  he  sold  for  considerable  sums. 
He  was  poor  and  In  debt;  but  upon  the  whole 
evidence  it  is  quitedear  that  his  delay  in  re- 
newing the  application  of  1860  was  not  owing 
to  want  of  means,  but  to  his  regaidhig  this  pa- 
tent as  of  less  value  than  the  others. 

The  circuit  court  was  of  opinion  that  the  in* 
vention  had  been  abandoned  Wore  May,  1868, 
and  therefore  entered  a  decree  dismiBsing  the 
bilL  14BUachf.04;Aa  3Bann.  &  A.403. 
From  that  decree  this  appeal  is  taken. 

The  renewal  of  Cochran's  application  on  De> 
cember  5, 1870,  was  under  the  provision  of  the 
Act  of  July  8, 1870,  chap.  380,  §  85,  which  al- 
lowed  any  inventor  whose  application  for  a 
patent  had  been  rejected  or  wiuidrawn  before 
the  passase  of  that  Act  to  renew  it  withinsiz 
months  alter  its  passage;  and  provided  that 
upon  the  hearing  of  su<S  renewed  application 
abandonment  should  be  considered  as  a  ques- 
tion 3f  fact    16  Stat  at  L.  303. 

The  rules  of  law  whidi  must  govern  this 
case  are  clearly  established  by  the  judgment 
of  Vhis  court  in  Pkming  Madune  Co,  v.  Keiih^ 
101 U.  8. 470  TBk.  36,  L.  ed.  0801.  The  decision 
of  the  Commusioner  in  favor  of  the  applicant, 
upon  the  onestion  whether  the  invention  has 
been  abanaoned,  is  not  conclusive,  but  may  be 
contested  and  reviewed  in  a  suit  brought  for  the 
infringement  of  the  patent  Thero  may  be  an  [25] 
aban^nment  of  an  invention  to  the  public,  as 
well  after  an  application  has  been  rejected  or 
withdrawn,  as  Before  any  application  is  made. 
Such  abandonment  may  be  proved,  either  by 
express  dedarations  of  an  intention  to  abandon, 
or  bv  conduct  inconsistent  with  anv  other  con- 
duaon.  An  inventor  whose  application  for  a 
patent  has  been  rejected,  and  who,  without 
substantial  reason  or  excuse,  omits  for  many 
yean  to  take  any  step  to  reinstate  or  renew  it, 
must  be  hdd  to  have  acquiesced  in  its  rejec- 
tion, and  to  have  abandoned  any  intention  of 
further  prosecuting  his  daim. 

In  the  case  at  bar,  the  first  application  was 
both  rejected  by  the  Commissioner  and  with- 
drawn by  the  applicant;  and  the  question  pre- 
sented is  wdl  put  in  the  opinion  of  Mr.  Com- 
missioner Fisher,  above  referred  to:  "  Can  an 
hiventor  withdraw  his  application,  make  no 
effort  to  renew  it  for  dght  vean,  during  which 
time  the  subject  matter  of  the  invention  has 
been  incorporated  into  the  substance  of  many 
otiier  subsequent  inventions,  and  then  file  a  new 
application  and  dMain  a  patent  which,  to  sup- 
port the  novdty  of  the  invention,  shall  relate 
back  to  the  first  applicationr  We  concur  with 
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BunoDCB  CouBT  or  thb  Ukxted  Statbs. 


Oct.  Tkbm, 


him  and  with  the  dicnit  ooartin  deciding  that 
an  inventor  cannot  do  this. 

D6CT66  €kffi/nMd, 

nnieoopy.   Test: 

Jamei  H.  MoKennej,  Clerk,  Sop.  Ooorti  U.  & 


[25]    WmFIBLD  SCOTT  KEYE8  ASB  ALBERT 
ARENTS,  Plff^.  in  Brr.^ 
e. 
JAMES  B.  GRANT  ahd  JAMES  GRAKT. 

OSes  8.  a  Beporter^B  e<L  flHI7.) 

PcOeni  law—whMer  inwrUion  U  awUeipatei  U 
quaiion  for  jury. 

Where  the  defenae  to  an  action  at  law  for 
InfrtDMment  of  letten  patent  for  an  improve- 
ment  In  fumaoes  for  smeLtlnff  ores  relied  on  a 
prior  pubUoatioQ  oontalnin^  an  alleged  description 
of  **  plaintifliB*  pretended  Invention  **^and  the  differ- 
encee  were  obyioua  In  the  arranffement  of  the 
parts  and  the  relation  of  the  basin  m  one,  and  the 
forehearth  in  the  other,  to  the  Interior  of  the  fur- 
nace, and  the  mode  of  oonneotiiiff  the  one  with  the 
other  for  the  purpose  of  drawing  the  metal  from 
the  furnace,  so  that  it  was  not  a  matter  of  mere  Ju- 
dicial knowledge,  that  these  differences  were  either 
not  material  in  any  degree  to  the  result  or,  if  mate- 
rial at  all,  were  omy  such  as  would  not  require  the 
ezerdse  of  the  faculty  of  invention,  but  would  be 
suggested  by  the  sldll  of  an  experienced  workman 
In  the  application  of  the  well  known  arrangements 
of  the  Tumace  and  there  was)  evidence  of  experts 
upon  both  sides  of  the  issue  presented,  it  was  error 
to  withdraw  the  case  from  the  Jury. 

[No.  208.] 
Argued  Apr,  2, 1886,    Decided  Apr,  19, 1886, 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Colorado.    Re- 
tereed. 
The  case  is  stated  by  the  court 
Meetre.  Gtoorite  Harding,  6.  O.  Sjmea 
and  Francis  T,  Ohambere^  for  plaintiffs  in  error. 
MeuTs,  B.    F.  Thurston,    E,   T,    WsOe, 
Thomas  Maeon,  B,  T.  MeNeal,  and  Whit, 
Jf.  Grant,  for  defendants  in  error. 

[26]  Mr,  Juetiee  Hatthewa  delivered  the  opin- 
ion of  the  court: 

This  was  an  action  at  law  to  recover  damages 
for  an  alleged  infringement  of  letters -patent 
No.  121886,  issued  November  28,  1871,  to  the 
plaintiffs  for  an  improvement  in  furnaces  for 
smelting  lead  and  other  ores.  There  were  sev- 
eral defenses  set  up  by  way  of  pleas,  but  the 
two  chiefly  relied  on  were  that  "  the  plaintiffs' 
pretended  invention"  had  been  described  *'  in 
a  certain  printed  publication  entitled  '  System 
der  MettaJlurgie,'  von  Dr.  J.  B.  Earsten,  pub* 
lished  at  BerUn.  Prussia,  in  1881-2,  in  6  vol- 
umes, with  an  atlas  of  plates,  I,  at  pages  815, 
816,  817,  818,  819, 820, 821  and  822,  of  Volume 
III,  and  pages  160  to  166,  both  inclusive,  and 
166  to  180,  both  inclusive,  of  Volume  V,  and 
flffnree  470,  480,  481,  482,  488,  484,  478,  474, 
476  on  plate  XXI,  and  figures  850  to  868,  both 
inclusive,  of  plate  XLI  oi  the  atlas  accompany- 
ing said  worlE;"  and  secondly,  that,  in  view  of 
the  state  of  the  art  at  the  date  of  the  alleged  in- 
vention, the  improvement  was  not  patentable  as 
not  requiring  the  exercise  of  invention. 

The  issues  came  on  for  trial  hef ore  a  Jury, 
and  there  was  a  verdict  for  the  defendants  and 
Judgment  thereon,  to  reverse  which  this  writ  ol 
error  is  brought 


It  appears  from  the  bill  of  exceptions  that 
the  plaintiffs  read  in  evidence  the  patent  sued 
on,  the  substantial  part  of  the  specifications 
attached  to  which  was  as  follows: 

"  The  object  of  this  invention  is  to  provide  a 
novel,  simple,  and  improved  method  of  tap- 
ping or  withdrawing  lead  and  other  metals 
when  in  a  molten  state,  from  the  bottom  of  a 
smelting  furnace,  so  that  the  metal  may  be  ob- 
tained therefrom  in  a  clean  state,  and  also  that 
the  formation  of  hard  matters  or  incrustations 
on  the  sides  and  bottom  of  the  furnace  may  be 
avoided.  Thenatureof  this  invention  consists  [S7] 
in  the  use  or  employment  of  a  basin  of  suitable 
dimensions,  located  a  short  distance  from  one 
side  of  the  furnace  and  at  a  suitable  elevation 
above  the  bottom  of  the  furnace;  which  said 
basin  is  connected  with  the  furnace  by  means 
of  a  tube  which  extends  from  the  bottom  of 
the  basin  to  the  bottom  of  the  furnace.  As  the 
molten  metal  fills  the  lower  part  of  the  furnace 
it  rises  to  the  same  level  in  the  tube  until  it 
reaches  the  basin,  from  whence  it  may  be  re- 
moved as  clean  metal. 

"  To  enable  others  skilled  in  the  art  to  make 
and  use  our  invention  we  will  proceed  more 
particularly  to  describe  the  same. 

"  The  figure  represents  a  sectional  elevation 
of  a  portion  of  a  smelting  furnace  with  our  Im* 
pavements. 

"  A  represents  the  furnace  which  may  be  of 
ordinary  or  common  construction.  B  is  a  basin 
of  suitable  dimensions,  located  at  the  top  of 
an  extension  built  on  one  side  of  the  furnace 
and  at  a  suitable  elevation  above, the  bottom  of 
the  furnace.  The  basin  may  be  constructed  of 
any  material  suitable  for  receiving  and  holding 
the  molten  metal.  Extending  from  the  bottom 
of  the  basin  B,  to  the  bottom  of  the  furnace  A, 
through  the  above  mentioned  extension,  is  a 
tube.  U,  which  connects  the  basin  with  the  fur> 
naoe,  and  which  may  be  made  of  iron,  day 
or  other  material  suitable  for  the  purpose. 

*'  The  metal  as  it  melts  falls  to  the  bottom  of 
the  furnace;  as  the  surface  of  the  molten  metal 
rises  within  the  furnace  it  rises  to  the  same 
level  in  the  tube  C  until  it  reaches  the  basin  B, 
from  which  it  may  be  removed  with  a  ladle. 

"  The  advantages  of  this  invention  are  ob- 
vious, as  by  this  means  the  metal  is  tapped  or 
withdrawn  from  the  furnace  free  from  impuri- 
ties; and  it  will  also  be  seen  that  the  difficulties 
arising  from  the  formation  of  hard  matter  or 
incrustations  on  the  bottom  or  sides  of  the  fur- 
nace, occasioned  by  the  usual  method  of  draw- 
ing off  a  large  quantity  of  molten  metal  at  one 
time,  are  obviated. 

"  Having  thus  described  our  invention,  what 
we  claim  as  new,  and  desire  to  secure  by  let- 
ters patent  of  the  United  States,  is: 

*'Tbe  method  of  tapping  or  withdrawing     [S8) 
molten  lead  or  other  metals  from  a  smelting  fur- 
nace by  means  of  the  basin  B  and  tube  or  con- 
nection  C,  in  combination  with  the  furnace 
substantially  as  shown  and  described." 

The  drawing  referred  to  is  as  follows: 

Albert  Arents,  one  of  the  plaintiffs,  testified 
to  his  own  qualifications  as  an  expert  in  the  art 
of  smelting,  and  also  "  that  the  obtaining  of 
dean  metal  from  the  side  of  a  furnace  of  ordi- 
nary construction  automatically  by  the  means 
described  in  the  specifications  in  the  patent  was 
novd  and  useful,  and  a  great  improvement 
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of«r  the  old  method  of  withdrawing  dean  metal 
from  smelting  fomaoee;  that  the  spedflcationa 
woe  aofflcient^  full,  dear  and  predse  to  ena- 
Ue  penona  skilled  in  Ihe  art  to  whidi  they  ap> 
pemned,  to  wit:  the  art  of  smelting,  to  con- 
ttntit  a  fnmaoe  which  would  produce  the  use- 
ful result  claimed  hy  the  patent,  to  wit:  the 
obtsining  dean  metal  automatically  from  a 
uneltfaig  furnace  when  in  operation  of  ordinary 
ooostruction;  that  a  furnace  of  ordinary  con- 
itrocticm,  as  it  existed  at  the  date  of  plaintiirs 
patent,  as  defined  by  the  art  of  smelting,  so  far 
Mis  material  to  this  case,  consisted  of  an  inner 
hearth  with  an  open  breast  or  sump,  into 
which  the  molten  masses  of  the  furnace,  when 
fnaed,  collected  and  settled,  according  to  thdr 
ipedflc  gravities;  that  the  front  of  a  smelting 
foniace  waa  that  part  of  the  furnace  where  the 
ihg  ran  and  was  bandied  by  the  smdter;  that 
ffgi  the  back  of  the  furnace  was  opposite  to  ttie 
froni,  and  that  those  parts  of  the  furnace  to 
the  light  and  left  were  known  and  called  the 
flides;  that  the  slag  ran  off  through  a  spout 
orerthe  open  breast  of  the  furnace  in  front,  uid 
the  dean  metal  was  tapped  periodically  from  a 
taphole  at  the  bottom  ot  and  from  the  side  of 
the  furnace;  that  each  part  in  the  construction 
of  the  furnace  had  its  particular  functions, 
whidi  were  important  as  understood  and 
known  and  taught  in  the  art  of  smelting  at 
that  time,  to  wit:  the  front  was  the  working 
door  of  the  furnace,  and  was  where  the  slag 
ran  off  and  was  handled;  the  back  and  sides 
where  the  tuyeres  were  situated,  through  which 
the  blast  was  forced  into  the  furnace,  and  the 
clean  metal  was  periodically  drawn  or  tapped 
from  one  side  or  other  of  the  furnace." 

The  plaintiff  then  introduced  a  model  on  the 
flcale  of  one  inch  to  the  foot,  in  sections,  show- 
ing what  a  furnace  of  ordinary  construction 
was  at  the  date  of  the  patent,  as  known  in  the 
art  of  smelting,  showing  the  improvement  of 
the  plaintiffs  and  the  old  mode  of  tapping,  of 
whidi  the  following  are  drawings: 
A-SeeUon  affumaee  of  ordirumy  ecmitrueUan 

t©  1871,  thotoing  pTiTs  demce. 
B—Bann  gimilar  to  that  Jmon  in  prjTi  patmL 
C^Tube  connecting  bottom  of  bann  tnth  bottom 

of  furnace. 
D— Section  ofsamej^imacc. 
E—Boiin  to  reeeioe  dean  metal  when  fwmam 


F—Tap  hole  through  which  dean  metal  wae  |w- 
riodieaUy  tapped  bif  the  old  method  into 
baemB. 

QSeetionqfeamie  furnace. 

H^Innet  hearth. 

l—Fbre  ksarth  or  ewmp. 

K-Stag  apoui  or  exit. 

L— Tuyere  holee. 
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The  plaintiflb  then  corroborated  this  testi- 
mony of  Arents,  by  that  of  numerous  experts, 

66 


tft« 


SUFBKMB  ComiT  OT 


Uhited  Statm. 


Oct.  Tbbm. 


and  gave  eridenoe  tending  to  prove  infringe- 
ment by  the  defendants^  and  rested  their  case. 

The  defendants  put  in  evidence  certain  ex- 
tracts from  the  text  and  illustrative  drawings  of 
smelting  furnaces  of  the  treatise  upon  Metal 
lur^  by  Dr.  J.  B.  Earsten,  published  at  Berlin 
in  I881-d2,  mentioned  in  the  plea,  translated  as 
follows: 

"(818)  The  forehearth  is  that  part  of  the 
crucible  projecting  in  front  of  Uie  fire  walls  of 
the  furnace. 

"  Crucible  furnaces  are  those  shaft  furnaces  in 
which  the  crucible  is  entirely  on  the  inside. 
TLcy  are  divided  into  eye-crucible  furnaces  and 
tap-crucible  furnaces.  The  former  have  an  eye 
in  the  front  wall  from  whi(^  the  slag  flows  con- 
tinuously, the  metal  and  matte  being  tapped  off 
at  intervals  into  basins. 

"The  tap-crudble  furnaces  are  those  in  which 
the  metal,  matte  and  slag  are  all  tapped  off  from 
time  to  time. 

"Sump  furnaces  are  those  shaft  furnaces  in 
which  the  crucible  is  partly  in  the  furnace  and 
partly  in  front  of  the  furnace.  The  slag  runs 
off  continuously  over  the  fore  hearth.  The 
metal  and  matte  are  tapped  off  into  receiving 
vessels  or  tap  basins.  Sometimes  the  sump 
¥^11  furnaces  are  not  provided  with  tap  basins,  and 
'  J  the  metal  in  them  is  dipped  with  ladles  direct 
from  the  fore  hearth. 

"Spur  or  channel  furnaces  are  shaft  furnaces 
without  a  crucible.  The  molten  contents  flow 
through  the  eye  directly  from  the  furnace 
hearth  into  receiving  vessels.  These  differe^it 
furnaces  can  be  more  advantageously  studied 
from  the  drawings  than  from  written  descrip- 
tions. 

"(819)  In  some  countries  the  crucible  furnace 
is  preferred;  in  others,  the  sump  furnace.  It 
is  not  advisable  to  use  the  channel  furnace  when 
dean  metal  is  produced.  With  this  furnace  the 
metal  is  not  protected  from  oxidation.  It  is 
used  chiefly  m  smelting  copper  ores,  with  a 
view  to  producing  copper  matte. 

"The  drawings,  figures  461  to  468,  represent 
an  eye-<arudble  furnace.  The  slag  runs  con- 
tinuously through  a  hole  in  the  front  wall.  The 
metal  and  matte  are  tapped  off  at  intervals 
through  a  hole  in  the  side  of  the  crudble. 

"The  drawines,  figures  464  to  466,  represent 
an  eye^Tudble  furnace,  whidi  differs  from  the 
former,  in  that  the  tap  hole  is  in  the  front  wall 
and  at  the  bottom  of  the  crucible. 

"The  drawings,  figures  467  to  469,  represent 
a  tap-crudble  furnace.  The  metal,  matte  and 
dag  are  tapped  off  from  time  to  time  into  re- 
cdving  basins. 

"The  drawings,  figures  470  to  472,  represent 
an  eyeK3-ucible  similar  to  the  one  represented 
by  drawings,  figures  464  to  466;  it  is  provided 
with  two  tap  basins.  The  slag  also  passes 
through  a  basin,  for  the  purpose  of  allowing 
the  smaU  particles  of  metal  and  matte  mixed 
with  it  to  settle. 

"(820)  The  drawings,  fissures  478  to  476,  rep- 
resent a  sump  furnace  with  a  covered  eye,  m 
whidi  the  brasque  (a  mixture  of  fire  clay  and 
coke  dust)  under  the  front  wall  divides  the 
iump  into  two  communicating  vessels. 

"The  slag  runs  off  continuously  through  the 

2e  between  the  bottom  of  the  front  wall  and 
B  top  of  the  brasque  partition. 
"Thli  anangement  Is  used  when  it  is  desired 
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to  dip  the  dean  metal  with  ladles  from  the  foro 
hearth,  instead  of  drawing  it  off  into  tap  basins. 

"The  drawings,  figures  476  to  478,  represent 
a  sump  furnace  with  an  entirdy  open  breast, 
in  which  the  slag  passes  off  immediately  over 
the  fore  hearth. 

"The  drawings,  figures  479  and  480,  repre- 
sent a  sump  funiace  with  a  covered  eye,  and 
with  a  tap  basin,  into  which  the  metal  and 
matte  are  tapped  from  the  foro  health.  This 
furnace  might  be  regarded  as  a  channel  fur- 
nace, bjr  simply  considering  the  short  canal,  or 
eye,  which  connects  the  sump  under  the  shaft 
with  the  foro  hearth,  as  a  cbannd.  But,  by 
means  of  tiiis  short  canal  or  eye,  the  sump  and 
the  foro  hearth  stand  in  oombmation  with  each 
other  as  a  pair  of  communicating  tubes  or  ves- 
sds;  consequently,  it  is  a  sump  and  not  a 
channel  furnace.  The  dag  may  pass  through 
the  covered  eye  into  the  fore  hearth,  or  through 
an  open  eye  above  the  fore  hearth,  the  latter 
eye  Doing  used  exdusively  for  the  alaff. 

"In  smelting  operations,  where  litue  or  no 
slag  is  produced,  the  upper  eye  is  dispensed 
wSi  entirely." 

The  following  are  figures  858-^60  and  their 
scale  f>^«n  Plate  XLI  ^  Earsten's  Atlas; 


The  defendants  also  introduced  experts  as 
witnesses,  whose  testimony  tended  to  prove 
that,  as  stated  I7  one  of  them: 

"  The  furnaces  thus  figured  by  Earsten  are 
planned  for  withdrawing  the  reduced  metal 
continuously,  and  as  fast  as  possible,  from  the 
oxididng  action  of  the  blast  and  the  intensdy 
heated  part  of  theslag.  80  the  metal  is  made 
to  flow  constantiy  outward  and  upward  through 
the  open  eye  into  the  fore  hearth,  which  is  nuide 
as  high  as  the  inner  crudble;  and  senerally,  the 
dean  molten  metal  alone  is  passmff  through 
this  bottom  eye.  When  much  slag  is  formed 
it  is  run  off  separately  by  another  eye  placed 
higher  up;  when  very  little  slag  is  produced,  it 
accumulates  for  a  long  tune  on  the  top  of  tlus 
molten  metal  in  the  inner  crudble,  and  the 
dean  metal  in  the  fore  bay  may  be  partially  re- 
moved many  times  without  allowing  any  of  the 
sliur  to  escape  through  the  eye." 

One  of  the  defendants,  James  Grant,  was 
called  to  prove  that  he  had  constructed  an  ex- 
perimental furnace  of  small  size,  according  to 
the  description  and  drawing  of  figure  860  of 
Earsten's  publication,  and  worked  It  success- 
fully.   A  modd  was  exhibited,  the  proportions 
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i«t  f^ttires  of  wblch  «te  ibowo  In  the  follow- 

B^Fore  hearVi. 
C~Open  eye. 


And  Mi  testttoonT  wni  mpfported  by  that  of 
olbfflB  wlio  bad  eeei  the  furnace  (n  operation. 

On  tbe  other  band  the  plaiDtlfifs,  in  rebuttal, 
Ollad  tttpert  witnesses,  who  temiilcd  tbat  the 
^ainCiilrf unsafe,  eu^  dcschbefi  m  the  patent^ 
uffcitifid  tn&terialZj  from  that  describe  br  tvar- 
ilm  md  from  the  n^t:del  of  the  one  made  by 
the  defendant  Qrant,  and  who  pomted  out  in 
flfceir  fiTidence  the  particularein  which  that  dif- 
fer ^^  vjHsisfed^  tn  the  constrQction  and  ar- 
!■  t  of  the  furnace,  in  the  orincipie  of 

ill  i^^.fation  and  tn  the  results  rvroducad. 

At3  of  the  evideJice  on  both  flinoa  baling  been  ' 
f^^xi,  tbe  whole  of  which  is  Bet  out  in  the  bill  I 
«  eioeptiona,  the  court,  having    refused    to 
cki!^  ino  jury  a3  requested  by  the  plaintiffs, 
fctttmctfld  tbe  ^fuiy  to  return  a  verdict  for  the 
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G — Open  e^f. 

R-^^g  ejdt  made  bif  d^endanta^ 

deferidfiDt^,  wb!ch  was  done;  and  tothif  roUnf 
exception  was  duly  taken,  and  ta  now  Mrignen 
for  error. 

The  judgment  entered  on  the  terdlel  ren- 
dered in  favor  of  tbe  defendants,  Ui  pumianoe 
of  the  direction  o[  the  court,  can  be  malntainffid 
only  on  the  ground,  either  that  the  l^gal  iden- 
tity of  the  furnace  describeti  by  Karstan  with 
that  covered  by  the  plaintive'  patent  wts  man- 
ifest as  a  matter  of  law,  or  that  it  was  estab- 
liebed  aa  a  matter  of  fact  ao  conclualTely  by  the 
eTidenoe  that  a  verdict  the  other  wny  oould  not 
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be  supported,  within  the  role  as  stated  in  Ban- 
daUy,  Baltimore dO.B.B.  Co,,  109  U.  8.  478 
(Bk.  27,  L.  ed.  1008]. 

Clearly  it  was  not  matter  of  law  that  the  speci- 
^cation  of  the  plaintiffs'  patent,  and  the  publi- 
cation of  Karsten,  taken  in  connection  with  the 
drawings  intended  in  illustration^  described  the 
same  thing.  The  differences  were  obvious  in 
the  arrangement  of  the  parts,  and  the  relation  of 
the  basin  in  one,  and  the  fore  hearth  in  the 
other,  to  the  interior  of  the  furnace,  and  the 
mode  of  connecting  the  one  with  the  other  for 
the  purpose  of  drawing  the  metal  from  the  fur- 
nace. So  that  it  certainly  was  not  a  matter  of 
mere  judicial  knowledge  that  these  differences 
were  either  not  material  in  any  degree  to  the 
result  or,  if  material  at  all,  were  omv  such  as 
would  not  require  the  exerdse  of  the  faculty  of 
invention  but  would  be  suggested  by  the  skill 
of  an  experienced  workman  employed  to  pro- 
duce the  best  result  in  the  application  of  the 
well  known  arrangements  of  the  furnace.  It 
was  claimed,  on  behalf  of  the  plaintiffs,  that 
the  furnace  described  in  the  patent  and  as  used 
by  them,  embodied  an  idea  not  contained  in  or 
suggested  by  Karsten's  publication.  That  idea 
consisted  in  the  emplovment  of  a  basin  to  re- 
ceive the  molten  metal,  located  at  a  suitable 
elevation  above  the  bottom  of  the  furnace,  and 
connected  with  the  interior  of  the  furnace  by 
means  of  a  tube,  so  that,  instead  of  tapping  a 
lead  smelting  furnace  by  withdrawmg  the 
molten  metal  through  a  tap  hole  near  the  bot- 
tom, it  was  proposed  to  allow  the  metal  to  flow 
upward  into  the  receiving  basin  under  the  oper- 
ation of  the  familiar  natural  law  tiiat  liquids 
will  seek  the  same  level  in  communicating  ves- 
sels. The  obiect  to  be  attained  by  this  arrange- 
ment was  that  clean  metal,  unaccompanied 
with  slag  or  other  impure  products  resulting 
from  the  operation  of  smelting  lead  ores, 
^ould,  after  settling  to  the  bottom  of  the  fur- 
nace, by  reason  of  ita  greater  specific  gravity, 
ascend  through  the  connecting  tube,  as  tne 
mass  of  molten  metal  accummates  and  rises 
within  the  furnace,  into  the  receiving  basih, 
and  be  dipped  thence  with  a  ladle.  It  was  in- 
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listed  by  the  patentees  that  no  sach  arrange- 
ment and  combination  were  to  be  found  in 
Karsten's  publication  or  hi  the  furnaces  de- 
picted in  his  figures,  and  that  the  improvement 
which  they  constituted  was  not  the  result  of 
mere  mechanical  skill,  but  sprung  from  a  gen- 
uine effort  of  invention.  And  this  view  was 
supported  by  the  opinion  of  many  experts 
skilled  in  the  art. 

In  our  opinion  this  was  a  question  of  fact 
properly  to  be  left  for  determination  to  the  jury, 
unaer  suitable  instructions  from  the  court  upon 
the  rules  of  law,  which  should  guide  them  to 
their  verdict.  And  there  was  evidence  upon 
both  sides  of  the  issue  sufi^dent  to  require  uiat 
it  should  be  weighed  and  considered  by  the 
jury  in  the  determination  of  the  question;  and 
this  implies  that,  if  it  had  been  submitted  to  the 
lury  and  the  verdict  had  been  for  the  plaintiffs, 
it  would  not  have  been  the  duty  of  the  court  to 
have  set  it  aside  as  not  supported  by  sufiScient 
evidence.  The  court  erred,  we  think,  in  with- 
drawing the  case  from  the  jury  as  it  did  by  di- 
recting a  verdict  for  the  defendants. 

Far  thii  error  the  Jttdgmera  ii  reversed,  and 
the  eau»  remanded,  leith  directions  to  grant  a 
new  triai;  and  it  is  so  ordered. 

True  copy.  Test: 

James  H.  MoKenney,  Qerk,  Sup.  Oourt,  U.  8. 


UNITED  STATES,  Apj4., 

V. 

WILLIAM  J.  LANDRAM. 

(See  8. 0.  Reporter's  ed.  81-68.) 

(Mketors  of  internal  reoenue—eommiseione^Aei 

The  right  which  ooUeotorB  of  Internal  revenue 
had,  prior  to  the  Act  of  March  1,  1879,  to  the  one 
half  of  1  per  centum  commissions  on  taxes  coUected 
on  distilled  spirits  was  not  taken  away  by  that  Act. 

[No.   12d9.] 
Submitted  Apr.  6, 1886.  Bedded  Apr.  19, 1886. 

APPEAL  from  the  Oourt  of  Clahns.    Af- 
firmed. 
The  case  is  stated  by  the  court. 
Messrs.  John  €k>ode»  Solieitor-Oen.,  and 
Ed.  M.  Wataon,  for  appellant 
Mr.  Green  B.  Raunit  for  appellee. 

Mr.  JusiUce  Woods  delivered  the  opinion  of 
the  court : 

By  section  2  of  the  Act  of  March  1, 1879,  en- 
titled ^'An  Act  to  Amend  the  Laws  Relating  to 
Internal  Revenue"  (chap.  126,  20  Stat,  at  L. 
827),  the  twelfth  section  of  the  Act  of  February 
8.  1875  (chap.  86,  18  Stat,  at  L.  807),  was 
amended  so  as  to  read  as  follows : 

"  Each  collector  of  internal  revenue  shall  be 
authorized  to  appoint,  by  an  instrument  in 
writmg  under  his  hand,  as  many  deputies  as 
he  may  think  proper,  to  be  compensated  for 
their  services  by  such  allowances  as  shall  be 
made  by  the  Secretary  of  the  Treasury,  upon 
the  recommendation  of  the  Commissioner  of 
Internal  Revenue.  Allowances  shall  also  be 
made  in  like  manner  for  salary  and  office  ex- 
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of  coDecton^  all  of  which  shall  be  in 
of  the  salary  aad  oommisbiooa  heretofore 
piOTided  by  law ;  J^wided,  however.  That  the 
nlarieB  of  oollacton  shall  he  fixed  at  $2,000 
each  per  annum  where  the  annual  oollectionB 
amoant  to  $26,000  or  less,  and  shall,  liy  the 
Secretary,  on  the  recommendation  of  the  Com- 
miflsioner,  be  graduated  up  to  the  mazimmn 
limit  of  14,600 ;  which  latter  sum  shall  be  al- 
lowed in  an  caaes  where  the  collections  amount 
to  $LOOO,000  or  upward.  •  •  •  Provided,  That 
the  Secretaiy  of  the  Treasuir,  on  the  recom- 
mendatton  of  the  Oommisstoner  of  Internal 
Revenue,  be  authorized  to  make  such  further 
sDowanoea,  from  time  to  thike,  as  may  be  rea* 
aonahle,  in  cases  In  which,  from  the  territorial 
extent  of  the  district,  or  ^m  the  amount  of 
iDtemal  duties  collected,  it  may  seem  just  to 
make  sudi  allowances ;  but  no  such  allowance 
shall  be  made  if  more  than  one  year  has  elapsed 
since  the  close  of  the  fiscal  year  in  which  the 
services  were  rendered.  But  the  total  net  com- 
pensation of  a  collector  shall  not  in  any  case 
exceed  |4,600  a  year ;  and  no  collector  shaU  be 
eoUtled  to  any  portion  of  the  salary  pertaining 
to  the  office,  unless  such  collector  shall  have 
been  confirmed  by  the  Senate,  except  in  cases 
of  conmiissions  to  fill  vacancies  occurring  dur- 
ine  the  recess  of  the  Senate." 

By  section  5  of  the  same  Act  it  was  provided 
as  follows :  "  That  section  8814  of  the  Revised 
Staiutes  shall  be  amended  by  striking  out  all 
after  said  number  and  substituting  the  follow- 
ing :  '  The  books  of  tax-paid  stamps  issued  to 
any  collector  shall  be  charged  to  his  account  at 
the  f  oU  value  of  the  tax  on  the  number  of  gal- 
lons represented  on  the  stamps  and  coupons 
contained  in  said  books ;  and  evmr  collector 
shall  make  a  monthly  return  to  the  dommiasion- 
er  of  Internal  Revenue  of  all  tax-paid  stamps 
issued  by  him  to  be  affixed  to  any  cask  or  pack- 
age containing  distilled  spirits  on  which  the 
tax  has  been  piid,  and  account  for  the  amount 
of  the  tax  collected ;  and  when  the  said  col- 
lector returns  to  the  Commissioner  of  Internal 
Revenue  any  book  of  marginal  stubs,  which 
it  shall  be  his  duty  to  do  as  soon  as  all  the 
stamps  contained  in  the  book  when  issued  to 
him  have  been  used,  and  accounts  for  the  tax 
M  on  the  number  of  g^lons  represented  on  the 
stamps  and  coupons  that  were  contained  in  said 
book,  there  shall  be  allowed  to  the  collector  a 
commission  of  one  half  of  1  pjer  centum  on  the 
amount  of  such  tax  in  addition  to  any  other 
commission  by  law  allowed,  provided  that  the 
total  net  compensation  of  collectors  as  fixed  by 
this  title  shall  not  be  thereby  increased.' " 

This  so-called  amendment  was  simply  a  re- 
enactment  of  section  8314  without  any  change 
whatever. 

While  these  sections  were  in  force,  to  wit: 
dniing  the  five  fiscal  years  beginning  with  July 
1, 1879,  and  ending  with  June  80, 1884,  Will- 
iam J.  Landram,  the  appellee,  was  the  col- 
lector of  internal  revenue  for  the  Eighth  District 
ofEentuct^.  During  that  period  he  received 
a  salary  as  follows :  for  the  years  ending  re- 
ipectively  on  June  80, 1880,  and  June  80, 1888, 
1^,000  for  eeich  year ;  for  the  years  ending  re- 
spectively June  80, 1881  and  June  80,  1882, 
$3,875  for  each  year ;  and  for  the  year  ending 
June  80,  1884,  $4,875.  During  each  of  the 
years  above  mentioned  Landram  collected  a 
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large  amount  of  taxes  on  distilled  spirits  by  the 
sale  of  tax-paid  stamps,  on  which,  limiting  hli 
total  net  compensation  for  each  year  to  14^00, 
the  conmiissions  for  the  whole  five  years  to 
which  he  would  have  been  entitied,  on  the  as- 
sumption that  section  8814  of  the  Revised  Stat- 
utes still  remained  in  force,  would  amount  to 
14,724.78.  The  accounting  officers  of  the  Treas- 
ury refused  to  allow  him  this  sum  or  any  part 
of  it.  He  therefore  brought  this  suit  against 
the  United  States,  in  the  court  of  claims,  to  re- 
cover it.  Upon  a  finding  of  the  foregoing  facts 
the  court  of  claims  save  nim  Judgment  for  said 
sum,  and  the  United  States  appealed. 

The  policy  of  allowing  a  commission  of  one 
half  of  1  per  cent  on  taxes  collected  from  dis- 
tilled spirits  by  the  sale  of  tax-paid  stamps  was 
begun  by  the  Act  of  July  20, 1868  (chap.  185, 
16  Stat,  at  L.  125).  which  required  that  the 
taxes  on  distilled  spirits  should  be  paid  by  affix- 
ing to  the  packages  in  which  they  were  con- 
tamed  the  prescribed  stamps,  and  "allowed a 
commission  of  one  half  of  1  per  centum  on  the 
amount  of  the  tax  on  spirits  distilled  after  the 
passage  of  "  that  "Act  m  addition  to  any  other 
commission  bv  law  allowed,  which"  should 
"  be  equally  aivided  between  the  collector  re- 
odviuff  the  tax  and  the  assessor  of  the  district 
in  which  the  distilled  spirits  were  produced." 
This  polipy  was  continued  by  the  Act  of  Decem- 
ber 24,  1872  (chap.  18,  17  Stat,  at  L.  401), 
which,  after  aboliabing  by  section  1  the  office 
of  assessor  of  internal  revenue,  provided  by 
section  6  that  the  commission  of  one  half  of  1 
per  centum  allowed  by  the  Act  of  July  20, 1868, 
to  the  collector  and  assessor  should  be  paid  to 
the  collector,  provided  that "  the  total  net  com- 
pensation of  collectors"  should  not  be  thereby 
incressed.  The  provisions  of  the  Acts  of  1868 
and  1872  remained  in  force  until  June  22, 1874, 
when,  havhig  been  embodied  in  section  8814  of 
the  Revised  Statutes,  th^  were  re^nacted.  By 
the  Act  of  March  1, 1879,  section  8814,  tiiou^h 
still  in  force,  was  re-enacted  in  totidem  verbu, 
and  by  the  Act  of  May  28, 1880  (chap.  108,  21 
Stat,  at  L.  145),  entitied  "An  Act  to  Amend  the 
Laws  in  Relation  to  Internal  Revenue,"  the 
same  section  was  repeated  and  re-enacted,  word 
for  word. 

It  is  asserted  by  counsel  for  the  appellee,  and 
not  disputed  by  counsel  for  appellant,  thatprior 
to  the  passage  of  the  Act  of  March  1,  1879,  ubi 
eupra,  the  nght  of  collectors  of  internal  reve- 
nue to  the  one  half  of  1  per  centum  commis- 
sions on  taxes  collected  on  distilled  spirits  was 
never  questioned.  After  June  22,  1874,  the 
commissions  were  allowed  and  paid  solely  by 
virtue  of  the  provisions  of  section  8814  or  the 
Revised  Statutes. 

On  the  passage  of  the  Act  of  March  1, 1879, 
the  right  of  the  collectors  to  commissions  was 
for  the  first  time  disputed.  It  seems  to  us  clear 
that  this  right  was  not  taken  away  by  that  Act. 
When  it  was  passed  section  8814  of  the  Revised 
Statutes  allowing  the  commissions  was  in  force. 
It  was  a  plain,  unambiguous  provision,  whose 
meaning  had  not  been  doubted  and  which  was 
not  open  to  construction.  Being  in  force,  there 
was  no  reason  for  its  re-enactment  by  the  Act 
of  March  1, 1879,  except  to  express  m  a  most 
unmlBtakabie  manner  the  purpose  of  Congress 
that  it  should  continue  in  xorce,  and  should  not 
be  considered  as  in  any  way  modified  by  that 
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Act.  TbiB  pmpoie  Ck>nffre88  leilerated  by  re- 
peating and  re-enacting  me  same  section  in  the 
Act  of  May  28, 1880.  By  virtue  of  the  pro- 
YiflionB  thus  enacted  and  re-enacted  the  right  of 
the  appellee  to  the  commiarions  would  seem  to 
be^uiuL 

The  only  ground  upon  which  the  appellants 
tiy  to  escape  this  conclusion  is  by  an  argument 
which  amouDU  to  this :  that  Congress,  by  sec- 
tion 2  of  the  Act  of  March  1,  1879,  intended 
virtually  to  repeal  by  implication  that  part  of 
section  8814  of  the  Revised  Statutes  relating  to 
collector's  commissions,  which,  by  Section  5  of 
the  same  Act,  it  deliberately,  and  word  for 
word,  re-enacted.  Conceding  that  thip  argu- 
ment is  entiUed  to  any  weight,  it  is  to  be  noted 
that,  if  the  provision  referred  to  was  repealed 
by  the  same  Act  which  re-enacted  it,  it  was  as 
an  independent  enactment,  and,  without  change 
or  qualification,  again  restored  to  the  statute 
book  by  the  subsequent  Act  of  May  28, 1880, 
tibi  Bupra,  where  it  has  remained  ever  since, 
covering  more  than  four  fifths  of  the  p(»iod  for 
which  the  appellee  claims  the  commissions  sued 
£or  in  this  case. 

But  it  is  not  necessaiy  to  resort  to  the  Act  of 
May  28,  1880,  to  sustain  the  right  of  theaptiel- 
lee  to  any  part  of  his  commissions.  It  is  a  set- 
Ued  rule  of  construction  that  "One  part  of  a 
statute  must  be  so  construed  by  another  that  the 
whole  may,  if  possible,  stand;  Ut  re»  magU  m- 
U(U  quam  pentU;'*  (1 BL  Com.  89);  or,  as  other- 
wise expressed,  that  every  danse  in  a  statute 
should  have  effect,  and  one  portion  should  not 
be  placed  in  antagonism  to  another.  BrookBY, 
Mmle  8clu)ol  OommtmoTiers,  81  Ala.  227.  Ap- 
plying this  rule  to  the  interpretation  of  sections 
2  ana  6  of  the  Act  of  Manm  1, 1879,  so  far  as 
they  relate  to  the  compensation  of  collectors, 
their  meaning  appears  to  be:  first,  that  salaries 
shall  be  allowed  the  collectors,  graded  accord- 
ing to  the  amount  of  thehr  annual  collections,  the 
minimum  salary  being  $2,000  and  the  maxi- 
mum $4,500  ;  second,  that  in  addition  to  the 
salary  a  commission  of  one  half  of  1  per  centum 
on  the  taxes  on  spirits  collected  by  sales  of  tax- 
paid  stamps  shall  be  allowed  collectors,  pro* 
vided  that  their  total  net  compensation  shalinot 
be  more  than  $4,600 ;  and  thhrd,  that  the  Sec- 
retary of  the  Treasury  may  make  further  al- 
lowances, provided  the  limitation  of  $4,500  as 
the  total  net  compensation  of  the  collector  is 
not  exceeded.  Thus  construed,  both  sections 
of  the  statute  are  given  effect  without  violence 
to  the  language  or  spirit  of  either.  No  con- 
struction of  the  two  sections  would  be  so  in- 
congruous and  unreasonable  as  to  hold  that 
Congress  deliberately  re-enacted  the  provision 
of  section  8814  allowing  commissions  to  the 
collectors  without  meanmg  anything  by  it;  for 
the  case  of  the  appellants  cannot  be  sustained 
unless  we  virtually  expunge  from  the  statute 
book,  after  it  had,  av  induitria,  been  put  there 
by  Congress,  the  provision  allowing  to  the  col- 
lectors oommissioDS  on  taxes  collected  by  the 
sale  of  tax-paid  spirit  stamps. 

JudgmmU  <Mrmed, 

True  oopv.   Test: 

James  H.  MoKenney,  caerk,  Sop.  Oourt^  V.  a 
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OAMBRIA  mON  COMPANY,  Ap^„       [S^l 
•• 
THOMAS  Q.  ASHBURN,  Trustee  of  Fibst 

MOBTQAOB  BONDHOIiDEBS. 

03ee  8.  a  Beporter*B  ed.  64-68.) 

Bmiwoal  qfcauie$    separdMe  eontraveny^loeal 

The  provMon  in  the  second  sabdlvlslon  of  Bection 
680,  B.B.,  for  the  removal  of  a  separable  oontro- 
versj  and  the  proviaion  in  the  third  sabdlvision  of 
the  same  section,  for  the  removal  of  causes  on  the 
ground  of  local  prejudice,  have  no  relation  to  each 
other.  Glk>  warrant  a  removal  under  the  third  sub- 
di vision  It  Is  not  enough  that  there  may  be  a  aepa^ 
rable  controversy  between  parties  liaving  the  neces- 
sary oitizenship. 

[Nal»6.] 
Submitted  Apr.  6,  ISSe.    I>e(SdedApr.l9,lSS6. 

APPEAL  from  the  Circuit  Court  of  theUnited 
States  for  the  Southern  District  of  Ohio. 
.^finndd. 
The  easels  stated  by  the  court 
Metsrs,  Wm.  M.  Rameey*  Lawrence    [55] 
MaaKwell,  Jr.,  and  Mortimer  Matthews^ 
for  appelhmt. 
Mr,  C.  B.  Hatthewsi*  for  appellee. 

Mr.  0%^«7tM;i(»  Watte  delivered  the  opin- 
ion of  the  court : 

This  is  an  appeal  under  section  5  of  fhe  Act 
of  March  8, 1875, 18  Stat  atL.  470,  chap.  187, 
from  an  order  of  the  circuit  court  renumding- 
a  cause  which  had  been  removed  from  a  state 
court    The  facts  are  these: 

On  the  14th  of  September,  1888,  Stephen 
Feike  brought  suit  in  the  Court  of  Common 
Pleas  of  Scioto  County,  Ohio,  against  the  Cin- 
cinnati and  Southeastern  Railro^  Company  to 
collect  a  debt  due  to  him  from  the  railroad 
company  and  asking  the  appointment  of  a  re- 
ceiver. On  the  same  day  that  the  petition  waa 
filed  the  railroad  company,  then  the  only  de- 
fendant, entered  its  appearance  and  waived  both 
process  and  notice  oi  an  application  for  the  ap- 
pointment of  a  receiver.  At  the  same  time  W. 
R.  M'Gill,  another  creditor  of  the  company^ 
came  in,  and  by  leave  of  the  court  made  him- 
self a  party  defendant,  and  filed  an  answer  and 
cross  petition,  in  which  he  asked  for  himself 
the  same  relief  that  had  been  prayed  by  Feiko. 
Immediately  upon  the  filing'oi  these  pleadinga 
a  receiver  was  appointed  with  full  power  to 
take  possession  of  and  manage  the  railroad  and 
other  property  of  the  company.  On  the  20tU 
of  September,  R  M.  Shoemaker,  T.  Q.  Ash- 
bum,  M.  Jamison,  P.  P.  Swing,  and  L.  W. 
Bishop,  trustees  under  various  mortgnees  of 
the  railroad  company,  came  in  voluntarify  and 
by  leave  of  the  court  made  themselves  parties 
defendant  On  the  6th  of  November,  Shoemak- 
er, one  of  the  trustees,  answered  the  petition. 
On  the  21st  of  Febniaiy,  1884,  the  Loroas  Forge 
and  Bridge  Company  was  made  a  defendant 
and  filed  a  cross  petition,  asking  to  be  paid 
certain  claims  for  supplies  out  of  the  earnings 
of  the  road. 

On  the  5th  of  June,  1884,  the  Cambria  Iron     ^  'la^ 
Company,  a  Pennsylvania  corporation,  filed  an     ■  **®  J 
answer  and  cross  pistition,  by  leave  of  the  court, 
to  recover  the  price  of  a  quantity  of  steel  rails 
which  had  been  delivered  to  the  railroad  com- 
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a  dkOfl  time  before  the  appointment  of 
tbe  leodYer  «nd  need  in  the  construction  of  the 
niboedyOrtohttfeftretainof  thendUwith  a 
RMooaUe  compeDfltttion  for  their  tue.  A  judg- 
ment for  damageB  was  also  asked,  because  of  a 
xefonl  to  accept  other  rails  which  had  been 
coDtracted  for  and  a  deliverj  tendered.  On 
flie  15ih  of  June,  Post  A  Co.  were  admitted 
defeodantB,  and  th^  filed  an  answer  and  cross 
petition  asking  payment  of  an  amount  due 
them  for  spikes,  angle  bars  and  bolts;  and  on 
the  19th  of  July,  D/IL  Richardson  filed  an  an- 
fverand  cross  petition,  in  which  he  asked  pay- 
ment of  an  amount  due  him  for  the  construc- 
tion of  part  of  the  road.  On  the  6th  of  Janu- 
sy,  1865,  fflioemaker  &  Ashbum  filed  an  an- 
swer and  croes  petition  for  a  foreclosure  of  the 
mortgage  ex&cAed  to  them  as  trustees,  and  on 
tlie  Sh  of  February  Richardson  demurred  to 
the  answer  and  ctoes  petition  of  the  Cambria 
Iron  Company.  On  the  6th  of  Aueust  the  case 
was  referred,  on  motion  of  Feike,  Kichardson 
snd  ABhbum,  and  with  the  consent  of  all  the 
other  parties,  to  a  master  to  take  testimony  and 
iqx>rt  upon  the  questioiis  and  issues  raised  by 
the  pleadings.  This  report  was  filed  December 
10,  18S5,  and  on  the  iMth  of  the  same  month 
the  OBLmbna  Iron  Company  presented  a  peti- 
tioo  for  the  removal  of  ttie  suit  to  the  Circuit 
Coort  of  the  United  States  for  the  Southern 
District  of  Ohio,  on  the  ground  of  prejudice 
and  local  infiuence.  This  petition  set  forth 
that  the  Iron  Company  was  a  citizen  of  Penn- 
s?lTania  and  all  the  other  parties  to  the  suit 
Gtizcns  of  Ohio.  The  suit  was  entered  in  the 
circuit  court,  and  on  the  8th  of  February, 
1886,  Aehbum,  one  of  the  parties,  moved  that 
it  be  remanded  (1)  because  it  was  not  remov- 
able, and  C^becauae  the  petitk>n  was  not  filed 
m  time.  This  motion  was  granted  February 
10,  and  from  an  ordet  to  that  effect  the  appeal 
WIS  taken. 

There  is  here  but  one  suit,  and  that  between 
Stephen  Feike,  the  phiintiff,  a  citizen  of  Ohio, 
on  one  side,  and  the  severad  defendants,  one  a 
dtizen  of  Pennsylvania,  and  the  others  citizens 
of  OhiD,  on  the  other  side.  It  is  conceded  that 
the  petition  was  filed  too  late  for  a  removal  un- 
der the  Act  of  1876,  and  that  the  Iron  Com- 
^7  is  not  entitled  to  a  removal  on  its  separate 
petition  under  the  third  subdivision  of  section 
619,  Rev.  Stat,  unless  because  its  cross  petition 
pRsents  a  separate  controversy  in  the  suit  in 
vhidi  that  Company  alone  appeam  as  plaintiff 
and  all  the  other  parties  ss  defendant.  It  was 
decided  at  the  preeeot  term,  in  Jefferson  v.  Dri- 
ter,mn.  S.272|Bk.  29,  L.  ed.  8971,  that  the 
pn>Tiidon  for  a  removal  of  a  separable  contro- 
mt^  in  the  second  subdivision  of  section  689 
did  not  apply  to  removals  under  the  thhrd  sub- 
dividon;  but  it  is  now  argued  that  this  cannot 
be  so,  because  the  original  Local  Prejudice  Act 
of  March  2, 1867,  14  Stat,  at  L.  658,  chap.  196, 
was  enacted  as  an  amendment  of  the  R^oval 
Act  of  July  27. 1866,  14  Stat,  at  L.  806,  chap. 
288.  which  haa  no  other  purpose  than  to  au- 
thorize the  removal  of  separable  controversies. 
The  law  which  governs  this  subject  now  is  all 
foond  in  section  639,  and  it  was  decided  in 

UjiitedState$y.  Bowen,  lOOU.  S.  508  [Bk.  25, 
L  el  631],  that  "the  Revised  Statutes  of  the 
United*  States  must  be  accepted  as  the  law  on 
^  sohjects  which  they  emoraoe  as  it  existed 
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OD  the  Ifl  of  December,  1818.  When  their 
meanittff  Is  plain,  the  court  cannot  recur  to  the 
originafstatutes  to  see  if  errors  were  committed 
in  revising  them,  but  it  may  do  so  when  neces- 
saiY  to  construe  doubtful  language  used  in  the 
revision.'' 

There  is  nothing  of  doubtful  meaning  in 
this  section.  It  is  divided  into  three  submr- 
ions,  all  relating  to  the  removal  of  suits,  b 
each  providing  for  a  separate  dass.  The  fb 
embraces  the  cases  provided  for  in  section 
of  the  Judiciary  Act  of  1789, 1  Stat  at  L. ' 
chap.  20;  the  second  is  for  cases  in  which  there  is 
a  separable  controversy,  and  the  third  for  cases 
affected  by  prejudice  or  local  influence.  Each 
subdivision  is  complete  in  itself  and  in  no 
way  depends  on  any  other.  Each  describes 
the  paracular  dass  of  suits  to  which  it  re- 
lates, and  without  reference  to  the  others. 
The  language  of  the  third  subdivision  is:  "When 
a  suit  is  between  a  citizen  of  the  State  in  whidi 
it  is  brought  and  a  dtizen  of  another  State,  it 
may  be  so  removed  on  the  petition  of  the  lat> 
ter,"  if  he  files  with  his  petition  "an  affidavit 
that  he  has  reason  to  believe  and  does  believe 
that,  from  prejudice  and  local  influence,  he 
will  not  be  able  to  obtain  justice  in  such  state 
court."  This  is  the  language  substantially  of 
the  Act  of  March  2,  1§37, 14  Stat,  at  L.  569, 
as  to  which  it  was  hdd  in  Sewing  Machins 
Oases,  18  WaU.  658  [85  U.  S.  bk.  21,  L.  ed.  [68] 
914] ;  VannewxTY.  Bryant,  21  Wall.  41  [88  U. 
S.  bk.  22,  L.  ed.  476];  and  Myers  y.Swmn,  107 
U.  S.  547  [Bk.  27,  L.  ed.  588],  that  there  could 
be  no  removal  under  that  Act  if  all  the  parties 
on  one  side  of  the  suit  were  not  dtizens  of  dif- 
ferent States  from  those  on  the  other.  In  the 
hist  case  it  was  added:  "It  is  not  enough  that 
there  be  a  separable  controversy  between  par- 
ties  having  the  necessary  dtizenship,  nor  that 
the  principal  controversy  is  between  dtizens 
of  different  States.  If  there  are  necessary 
parties  on  one  side  of  the  suit,  citizens  of  the 
same  State  with  those  on  the  other,  the  drcuit 
court  cannot  take  jurisdiction." 

We  see  no  reason  for  departing  from  the  de- 
cisions whidi  have  thus  been  made,  and  ths 
order  remanding  the  suit  is  a^fflrmed, 

Tmeoopy.   Test; 

James  H.  MoKenny,  Clerk  Sup.  Court  U.  & 


ELIZABETH  T.  OAKLEY,  Py.  in  Brr.,      [43] 
e. 
EDWARD  K.  GOODNOW. 

(Beek  a  Beporter*ied.  «Mft.) 

Jurisdiction  of  Fedwal  Oov/rU  oter  remotat  ef 
ecnises    colonMe  tranter. 

L  iniere  a  ifiriit  of  removal  under  the  Aot  of 
Maroh  8, 187S,  UStat.  at  L.  470,  diap.  IST,  wasolaimed 
by  the  defendant  and  the  decision  was  against  the 
rteht,  a  federal  question  Is  preeented  frivlng  the 
Bupreme  Court  of  the  United  states  Jurlsdiotlon. 

£  The  Circuit  CourdB  of  the  United  States  have, 
under  the  Act  of  1875,  the  power  to  dismiss  or  re- 
mand the  case  If  It  appears  that  a  colorable  asslgrn- 
ment  has  been  made  for  the  purpose  of  Impoeinff 
on  their  Jurisdiction;  but  no  author!^  has  as  yet 
been  glyen  them  to  take  jurisdiction  of  the  case  by 
lemovnl  from  a  state  court  when  a  colorable  as- 
signment has  been  made  to  prevent  such  removal. 
It  may  be  a  good  defense  to  an  action  in  a  state 
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oourt  to  iliow  thflfc  s  oolorable  aasfffninent  bM  been 
made  to  depriye  the  United  States  court  of  jurto- 
dlotion,  but  relief  to  the  defendant  can  only  oome 
in  a  state  oourk 

[No.  1815.J 

BubmittedApr.  IS,  1886.  Decidsd  Apr,  19, 1886. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Iowa.    Motion  to  dismiss,  with  which  is 
united  a  motion  to  affirm.    Affirmed. 
The  case  is  stated  by  the  court. 
Mr,  George  Crane,  for  defendant  in  er- 
ror, in  support  of  motions. 

Mr.  Cm.  Oateh*  for  plahitiff  in  error,  con- 
tra. 

Mr,  OMtfJuitice  Watte  deliyered  the  opin- 
ion of  the  oourt: 

This  suit  was  brought  in  a  state  court  of 
Iowa  by  Edward  E.Goodnow,  a  citizen  of  New 
York,  against  Elizabeth  T.  Oakley,  another 
citizen  of  the  same  State,  to  recover  an  amount 
claimed  to  be  due  for  taxes  paid  by  the  Iowa 
Homestead  Company  and  the  Dubuque  and 
Sioux  City  Railroad  Company,  both  Iowa  cor- 
porations, on  lands  belonging  to  the  defendant 
Before  the  suit  was  begun  the  two  corporations 
assigned  their  respective  claims  to  Goodnow, 
under  an  agreement  by  which  he  was  "  to  nee 
or  exercise  reasonable  care  or  diligence  to  en- 
force said  claims,  demands  or  rights  of  action, 
and,  after  deducting  all  costs  and  expenses  in 
so  doing,  to  hold  the  proceeds  or  amounts  col- 
lected m  trust  for  the  use  and  benefit  of  the 
parties  owning."  A  copy  of  this  ajopreement 
was  annexed  to  the  petition  as  an  exhibit. 

On  the  10th  of  December,  1880,  which  was  in 
time,  the  defendant  presented  her  petition  for 
a  removal  of  the  suit  to  the  Circmt  Oourt  of 
the  United  States  for  the  District  of  Iowa,  on 
r441  ^®  ground  that  Groodnow  "  is  only  a  nominal 
*-  ^  party  to  said  suit,  and  has  no  interest  therein 
whatsoever,  but  is  prosecuting  the  same  for  the 
sole  and  exclusive  use  and  benefit  of  the  Iowa 
Homestead  Company  and  Dubuque  and  Sioux 
City  Railroad  Company,  which  were,  at  the 
commencement  of  this  suit  and  still  are,  corpo- 
rations created  and  existing  under  and  by  virtue 
of  the  laws  of  the  State  of  Iowa,  each  having 
its  principal  place  of  business  in  said  State  of 
Iowa,  which  said  railroad  and  homestead  com- 
panies directed  the  commencement  of  said  suit, 
employed  counsel  to  prosecute  the  same,  and 
are  directing  and  controlling  its  prosecution." 

The  state  court  proceeded  with  the  suit,  not- 
withstanding the  petition  for  removal,  and  gave 
Judgment  agunst  the  defendant.  This  judg- 
ment was  affirmed  by  the  Supfeme  Court  of 
the  State  on  an  appeal,  that  court  being  of 
opinion  ttiat  the  suit  had  not  been  removed. 
To  reverse  that  judgment  this  writ  of  error  was 
brought,  and  Goodnow  now  moves  to  dismiss 
for  want  of  jurisdiction,  and  with  that  he  unites 
a  motion  to  affirm. 

The  motion  to  dismiss  must  be  denied,  be- 
cause a  right  of  removal  under  the  Act  of 
March  8,  1876,  18  Stat,  at  L.  470,  chap.  187, 
was  claimed  by  the  defendant  and  the  decision 
was  against  the  right.    This  presents  a  federal 

Suestion  and  ^ves  us  jurisdiction;  but,  as  the 
ecision  was  in  accordance  with  our  judgment 
in  ProviderU  Savings  L.  As8ur.  Soc,  v.  i^(mf,114 
U.  S.  685  [Bk.  29,  L.  ed.  261],  the  motion  to 
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affirm  is  granted.  In  that  case  It  was  said  pi 
641  [263]:  "We  know  of  no  instance  where 
the  want  of  consideration  in  a  transfer,  or  a  col- 
orable transfer  of  a  right  of  action  from  a  per- 
son against  whom  the  defendant  would  have  a 
right  of  removal  to  a  person  against  whom  he 
would  not  have  such  a  right,  has  been  held  a 
good  ground  for  removing  a  cause  from  a  state 
court  to  a  Federal  Court.  Where  an  assign- 
ment of  a  cause  of  action  is  colorably  made  for 
the  purpose  of  giving  jurisdiction  to  the  United 
States  court,  sections  of  the  Act  of  Congress  of 
March  8, 1875,  »  ♦  ♦  has  now  given  to  the  cir- 
cuit courts  power  to  dismiss  or  remand  the 
cause  at  any  time  when  the  fact  is  made  to  ap- 
pear. And  by  analogy  to  this  law,  it  may  per- 
haps, be  a  good  defense  to  an  action  in  a  state 
court,  to  show  that  a  colorable  assignment  has 
been  made  to  deprive  the  United  States  court 
of  jurisdiction;  but,  as  before  said,  it  would  be 
a  defense  to  the  action,  and  not  aground  of  re- 
moving that  cause  into  the  FMeral  Court." 

Our  attention  was  called  in  the  argument  to 
the  fact  that  in  the  present  case  it  appears  that 
the  assignee  is  "  only  a  nominal  party  to  said 
suit,"  and  that  the  assignor  "  directed  the  com- 
mencement of  the  suit,  employed  counsel  to 
prosecute  the  same,  and  is  directing  and  con- 
trolling its  prosecution,"  while  in  the  other  it 
wasomy  aUeged  that  the  assignmrat  was 
"merely  colorable,"  and  that  the  plaintiff  was 
"  not  the  real  party  in  interest:"  but  the  opin- 
ion in  the  other  case,  p.  688  [268J,  shows  that 
it  was  further  alleged  that  the  assignment  "was 
made  without  any  consideration,  and  merely 
for  the  purpose  of  prosecuting  and  collect- 
ing" the  claim  for  the  benefit  of  the  assign- 
or," and  to  avoid  the  necessity  of"  the  assign- 
or's "giving  security  for  costs  as  a  nonres- 
ident of  this  State,  and  to  embarrass,  and,  if 
possible,  prevent  the  transfer  of  this  action  to 
the  United  States  Courts,  and  that  tiie  oontro- 
troversy  *  •  *  isin  reality  and  in  substance  be- 
tween the  defendant"  and  the  assignor,  *'  who 
are  citizens  of  different  States."  The  two  esses 
are  thus  substantially  alike,  and  this  is  clearly 
governed  by  that.  While,  therefore.the  courts 
of  the  United  States  have  under  the  Act  of 
1875  the  power  to  dismiss  or  remand  a  case,  if 
it  appears  that  a  colorable  assignment  has  been 
made  for  the  purpose  of  imposing  on  their  ju- 
risdiction, no  authority  has  as  yet  been  given 
them  to  take  jurisdiction  of  a  case  by  removal 
from  a  state  court  when  a  colorable  assignment 
has  been  made  to  prevent  such  a  removal. 

Under  the  law  as  it  now  stands,  resort  can 
only  be  had  to  the  state  courts  for  protection 
against  the  consequences  of  such  an  encroach- 
ment on  the  rights  of  a  defendant. 

The  motion  to  diemisi  i$  denied,  ofnd  that  to 
affirm  granted, 

Tnieoqpy.   Test:  ^ 

James  u.  MoKenney,  Clerk,  Sup.  Oourtk  U.S. 
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DOBBOH  T.  DOBVAH. 


I(^1S 


JOHN  DOBSON  m  JOu,  Appts,, 


[W]  JOHN  DORI^AK,  FRANCIS  MAYBIN.  et 
AUt    Trading     aft    THymxAMt    Matbdi    & 

OoitPAHT. 

^oe  &  a  Bepotter!i  ed.  10-U.} 

Btknicn.  carpet  design — deienptkm — infringe' 
■ml — dajnag^t. 

L  A.  svilDclent  descn^ptfon  tai4  claim  la  contalDed 

lBtb«foUairliiM:£]pec1flcatiDn  of  letten^tent  for  * 
destfnfor  &  carpet.  **The  nature  of  mj  d^flJ^n  Is 
taUy  represented  .in  Itae  acconipanpiiB'  photo- 
irmpbJc  uJufitratfoD  to  which  reference  in  xim<le«  I 
diim  aji  my-  loveEitlOD«  th^  <;ODfl^urutlon  of  tho  de- 
^IB  ber^uDto  aanexod^  wbeu  applied  uy  eAri>et- 
inr"  Thf!  LilustmtiOD  coQtEiined  a  Binf  le  figure  or 
daign^  The  daim  covers  the  d^gn  as  a  whole  and 
ioCiiny  part  of  it  as  a  part^  aod  It  id  to  be  tested  ef 
t  whole,  ns  to  DOFelt^aDcl  Infrini^emenL 

L  An  iiifilng^meat  of  letters  pHt^Dt  for  a  denljara 
of  %  ctrpct  oouJd  be  committed  only  by  making:. 
orinff  and  seUlng  carpets  contalDln^f  the  patoDtcd 
Mn;  nod  an  thteriocutory  decw^e  de^^crlblDu  the 
■foitiuddunagee  to  be  accounted  f or>  aH  only 
moM  for  Infringement,  is  proper^  The  ml  lug-  in 
uohsan  v,  Hftrtford  Carpet  Oo*  BlcSS,  approved. 

1  Id  D  suit  for  the  Inf ritiiramoiit  i>f  lettera  piU^dt 
of  adcfijim  for  a  carpet,  the  tilalntiff  must  show 
vteipttmts  07  dama^ci  &re  atinbu  table  Uj  ttie  lif^o 
{tf  toe  fnCrinsJug  djeifgxu  Where  the  defrjoclanta* 
9rpM  vieir«  bo  tnfenor  In  qn&lUy  that  they  eold 
HBittt  Amuch  leiB  prioe  than  the  plaiutitFau^ot  for 
MtrcAEpets,  It  la  error  to  talce  tho  wholo  of  the  prtj' 
■tBaileD7  pultitfJTi  as  the  mciisureof  dAmeig^  on 
m^Mmmpaoa  Uuit  the  whoji>  of  it  waa  due  solely 
tt the  dcBupu  and '  on  the  further  a^Humption  that 
tu  pklndlfto  would  have  sold  of  their  bljjrhor  ffrade 
cu^tdaqtiaDtity  equai  to  rhe  cheaper  lower  grade 
mrpimmm  by  the  defendauts, 

i  Where  In  a  suit  for  an  infringement  of  lettim 
patent  for  a  design  for  a  carpet,  there  waa  te^ti- 
inoey  of  vftneasefl  showing  Bueh  infringement, 
with  contradictory  eTldence  also,  and  a  piece  of 
^  ooDtainlng  the  patented  design  and  another 
I  alleged  to  infrlntfS^  were  ©ihibited  to  the 
»  and  §uch  enhihits  ars  not  produced.  In  tho 
Tie  Court,  no  error  can  be  predicated  of  tho 
r  by  th«  cd*oult  oaurt  that  their  use  waa  an 

[No.  203.] 
Argu^Mar,  SI,  ISS6,  Decided  Apr,  19,  ISSe, 

APPEAL  from  the  Circiiit  Court  of  theUnited 
Stated  for  the  Eastern  District  of  Pennsjl- 
tola.    Revcrmd,  etc. 
The  ease  \b  stated  by  the  court. 
MfMr^,  Hector  T*  Featon  and  Rickard 
P.  Wtite,  for  appellants. 
Jfr.  ik  C.  Gleemaniif  for  appeUeea. 

Pt]       Mr.  Justice  Blfttehford  delivered  the  oplO' 
km  of  the  court: 

This  h  ft  suit  in  equity  brought  in  Febniary, 
ld?3,faj  tb€  appellees,  tradm  g  as  Dornan ,  M  ay  I  n  n 
40Q,,ig^ii8ttheappeUaQis,  John  Dobeon  and 
imm  DobBOfi  in  the  Circuit  Court  of  the  United 
Sititt  for  tlie  Eastern  District  of  Penasyl  vania, 
for  the  infriD^meot  of  letters  patent  iCo,  6^:^22, 
far  &  deaicB  for  a  carpet,  granted  to  Charles  A. 
Bigbter.  AiigUBt  19.  1873,  for  3fr  yeare.  The 
entire  ipedfi cation  is  aa  follows;  *'Be  it  known, 
tiiit  I.  Chas.  A.  Rijihter,  of  the  City  of  PbUa- 
(klphijk.  County  of  Philadelphia,  State  of  Pcnn- 
lylTinia,  have  invented  and  produced  a  new 
m  original  desi^  for  carpeta,  of  which  the 
following  Ls  a  specification:  the  nature  of  my 
dedgti  ia  fi:Ijv  r4  T  rv  ►  T  [|>din  the  accompanying 
liolQpqilifeilhiitntloii,  to  which  reference  is 
1UU.& 


made.  Iclaimaemjinyentioii— TheoonflgunK 
tion  of  the  deiigii  hereunto  annexed,  when  ap- 
plied to  carpeting. "  The  photoffiaphic  iUue- 
tration  is  a  six  inch  square,  contaming  a  single 
figure  or  design.  The  only  defense  setup  in 
the  answer  is  noninfringement  Issue  being 
loined,  proofs  were  taken,  and  the  case  was 
heard,  and  in  April,  1876,  a  decree  was  made 
finding  that  the  patent  was  valid  and  had  been 
ihfringed,  and  awarding  to  the  plaintiffs  cosU 
and  an  account  of  profits  and  damages  before  a 
master,  and  a  perpetual  injunction,  "^e  master 
made  his  report  in  April,  1882.  He  found  that 
the  defendants  had  made  no  moflts,  and  stated 
thus  the  contending  views  of  the  parties,  as  to 
the  proper  rule  of  damages:  "The  complain- 
ants asked  to  have  awaided  to  them,  as  dam- 
ages and  compensation  for  the  injury  inflicted 
upon  them,  whatever  profit  the  defendants 
may  have  made,  and  also  whatever  loss  thev. 
the  complainants,  had  incurred,  which  could 
be  measured  by  the  profits  that  would  have  ac- 
crued to  them  if  thev  had  made  the  exclusive 
sales  of  the  carpet,  deducting  in  such  case  the 
amount  of  profits,  if  any,  made  by  the  defend- 
ants. The  defendants,  however,  contended  that 
all  that  the  complainants  were  entitled  to  was 
not  what  they,  the  defendants,  had  made  or 
saved  on  the  carpets,  but  only  what  they  made 
or  saved  l^  reason  of  the  use  of  the  pattern,  as 
compared  with  what  they  could  have  made 
without  it;  and,  therefore,  unless  th^  could 
sell  the  carpet  bearing  the  desien  at  a  higher 
price  than  other  carpets,  whereov  they  made 
more  or  lost  less,  no  profit  resulted  to  them. 
They  further  contended  that,  unless  it  was 
shown  by  direct  evidence  that  titie  complain- 
ants would  have  made  the  sales  which  the  de- 
fendants did,  had  they  not  infringed,  the  fact 
could  not  be  inferred.^'  The  master  found  that 
the  profit  of  the  pUintifib  consisted  in  tho 
exclusive  use  of  the  invention,  and  in  the  mo- 
nopoly of  manufacturing  for  others  to  use;  thai 
they  sold  thehr  carpets  at  from  ten  to  fifteen 
cents  a  yard  more  than  the  defendants  did,  and 
made  a  profit,  in  1874,  of  18|  per  cent,  and  in 
1876,  of  lOf  per  cent,  their  average  price  per 
yard  beins  more  than  $1 ;  that  the  defend- 
ants mijB^t  have  made  an  equal  profit  if 
they  hacTasked  the  same  prices,  and  the  bene- 
fit, gain  or  advantage  to  them  might  be^reason- 
ably  estimated  as  equivalent  to  the  "money 
profit  thev  might  have  made;  that  it  was  to  be 
presumed  that  titie  defendants'  carpets  displaced 
the  plaintifb*  in  the  market;  that  it  was  proper 
to  award  to  the  plaintiffs  an  amount  equal  to 
the  profits  they  could  have  made,  in  1874  and 
1875,  on  tiie  carpets  made  and  sold  bv  the  de- 
fendants, if  the  plaintiffs  themselves  had  made 
and  sold  them;  that  the  defendants  made  and 
sold,  in  1874, 10,24ai  yards,  which  would  have 
yielded,  at  |1  a  yard,  £10,248.60,  on  which 
the  profits  of  the  plaintifEs,  at  1^  per  cent, 
would  have  been  $2,646.07;  that  the  defendants 
made  and  sold,  in  1876,  81,280i  vards,  which 
would  have  yielded  at  |1  a  yard,  $81,280.60, 
on  which  the  profits  of  the  plaintiffs,  at 
lOf  per  cent,  would  have  been  |8,862.66;  and 
that,  therefore,  the  plaintiffs  had  sustained 
$6,008.62  damages  by  the  infringement  of  the 
patent 

The  defendants  excepted  to  the  report,  but 
the  court  confirmed  it,  and  in  Octooer.  1882, 
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renderedadacnefortiieplaintflbfor  $6488.79, 
from  which  the  defendants  have  appeailed. 

It  is  ssffigned  for  enor  that  the  patent  is 
void  on  its  face  for  want  of  a  sufficient  descrip- 
tion and  daim.  It  was  issued  under  the  Act  of 
July  S,  1870,  chap.  280,  16  Stat  at  L.  108. 
Sections  71,  72  and  76  of  that  Act  pra?ided  as 
follows:  "Sec.  71.  Any  person  who,  by  his 
own  industry,  genius,  efforts  and  expense,  has 
invented  or  produced  any  new  and  original  de- 

£l4]  Sign  for  a  manufacture,  bust,  statue,  alto-ie> 
lievo,  or  bas-relief;  anv  new  and  original  de- 
sign for  the  printing  of  woolen,  silk,  ootton  or 
other  fabrics;  any  new  and  original  impression, 
ornament,  pattern,  print  or  picture,  to  be 
printed,  painted,  cast  or  otherwise  placed  on 
or  worked  into  any  article  of  manufacture;  or 
any  new,  useful  and  original  shape  or  oonfig^ 
uration  of  any  article  of  manufacture,  the  same 
not  having  been  known  or  used  by  others  be- 
fore his  invention  or  production  tliereof ,  or  pa- 
tented, or  described  in  anv  printed  publication, 
may,  upon  payment  of  the  dutv  required  by 
law,  and  other  due  proceedings  had,  the  same 
as  in  cases  of  inventions  or  discoveries,  obtain  a 
patent  therefor."  '*Sec.  78.  The  commis- 
sioner mav  dispense  with  models  or  designs 
when  the  design  can  be  sufficiently  represented 
by  drawings  or  photographs."  "Sec.  76.  All  the 
regulations  and  provisions  which  apply  to  the 
obtaining  or  protection  of  patents  for  inventions 
or  discoveries,  not  inconsistent  with  the  novis- 
ions  of  this  Act,  shall  apply  to  patents  lor  de- 
sims." 

It  is  contended  that  section  86  of  the  Act  of 
July  8, 1870,  applies  to  the  present  case.  That 
section  provides  that  before  any  person  shall 
receive  a  patent  for  his  invention  or  discovery, 
he  shall  file  in  the  Patent  Office  a  written  de- 
scription of  it,  and  ''particularly  point  out  and 
distinctly  claim  the  part,  improvement  or  com- 
bination which  he  claims  as  his  invention  or 
discoverv."  It  is  ursed  that  section  86  was  not 
compliea  with  in  this  case,  and  that  tb«  patent 
is  void  because  it  contains  no  description,  and 
no  proper  claim. 

But  we  are  of  opinion  that  the  description 
and  claim  aro  sufficient  The  purport  of  the 
description  is,  that  what  the  photographic  illus- 
tration represents  as  a  whole  is  the  mventioii. 
It  is  that  which  is  claimed,  when  applied  to 
carpeting.  The  design  is  a  pattern  to  be 
worked  into  a  carpet,  and  is  within  the  statute. 
Claiming  "  the  conflffuratio^  of  the  design  "  is 
the  same  thing  as  claiming  Uie  design,  or  the 
figure,  or  the  pattern.  It  is  better  represented 
by  the  photographic  illustration  than  it  could 
be  by  any  description,  and  a  description  would 
probably  not  be  intelligible  without  the  illus- 
tration. 

InDobttmY.  Bigdow  Oarpet  Oo.  114  U.  8. 489. 
446  [Bk.  29,  L.  edL  177],  the  claim  of  the  design 
patent  was  **  the  design  for  a  carpet,  substan- 

[16]  tially  as  shown."  Objection  wss  taken  to  the 
form  of  the  claim.  But  this  court  said  it  saw 
no  good  objection  to  the  form,  and  that  the 
claim  referred  to  the  description  as  well  as  the 
drawing,  in  using  the  word  "  shown."  The 
drawing  there  was  a  photographic  illustration 
of  the  body  and  border  of  the  carpet,  described 
in  the  specification  as  ropresenting  a  face  view. 
But  the  description  was  merely,  that  a  was  an 
irregular,  shield  like  figure,  surrounded  by  a 
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border  embellished  bv  floral  decoration;  that  (  h 
were  two  irregular  figures  of  the  same  design, 
but  havmg  a  different  ground  color  from  a, 
and  arraneed  at  opposite  sides  diagonally  of 
each  shiela;  that  c  c  were  tassel-like  ornaments, 
arranged  beneath  Uie  several  figures  ay  that  d 
were  bouquets,  and  tiiere  were  other  floral  omsr 
mentations;  that  the  border  contained  an  inner 
plain  stripe  /,  and  an  outer  zigzag  stripe  g, 
naving  inwaraly  projecting  semi-circular  orna- 
ments h;  that  between  the  stripes/ and  g  were 
representations  of  shields  resembling  the  shield 
a,  and  floral  decorations  extending  over  the 
stripe  /,  as  shown;  and  that  the  tassel-like 
ornaments  c  were  also  in  the  border.  Unaided 
by  the  illustration,  probably  many  diiTercnt 
designs  might  have  been  drawn,  to  which  the 
des<^ption  would  have  applied;  and  the  de- 
scription furnished  no  aid  whatever  in  identify- 
ing the  dedjm.  So,  in  the  present  case,  the 
design  is  sufficiently  identified  by  the  illustra- 
tion, without  the  aid  of  any  description.  In 
the  language  of  section  72,  before  cited,  the 
design  is  sufficiently  represented  by  the  photo- 
graph. 

Undoubtedly  the  claim  in  this  case  covera 
the  design  as  a  whole,  and  not  any  part  of  it 
as  a  part;  and  it  is  to  be  tested  as  a  whole 
as  to  novelty  and  infringement.  The  answer 
admits  that  Kighter  was  the  original  and  first 
inventor  of  the  design  for  which  the  patent  was 
granted,  and  does  not  question  the  novelty  of 
the  invention. 

Exception  is  taken  to  the  form  of  the  inter- 
locutory decree,  in  that,  while  it  awards  a  re- 
covery for  the  profits  and  damages  from  the 
infringement  of  the  design ,  it  orders  an  account 
to  be  taken  of  the  profits  of  the  defendants  from 
infrin^g  upon  the  exclusive  rights  of  the 
plaintiffs  "by  tiie  manufacture,  use  and  sale  of 
carpeting  bemng  said  patented  design,"  and  of  [1  < 
the  additionsl  damages  suffered  by  theplaintiffs 
"by  reason  of  said  mfringements."  We  do  not 
think  the  decree  is  open  to  the  objection  made. 
It  is  not  like  the  decree  in  IditUfield  v.  Perry, 
21  Wall  205,  228  [88  U.  S.  bk.  22,  L.  ed.  677]. 
It  directs  an  account  of  the  profits  from  the 
infringement.  The  infringement  could  be  oom- 
mitteoL  only  by  making,  usinf  and  selling  car^ 
pets  containing  Ihe  patents  design;  but  the 
profits  and  damages  to  be  aooounted  for  aro  de- 
scribed as  only  those  from  the  infringement 

It  is  also  contended  that  the  weignt  of  the 
evidence  on  the  question  of  infringement  was 
with  the  defendants.  The  oOurt  below  found 
otherwise.  It  appears  by  the  record  that  a  piece 
of  carpet,  Exhibit  No.  2,  was  introduced  in 
evidence  as  containing  the  patented  design; 
and  another  piece  of  carpet,  Exhibit  No.  8,  aa 
being  the  defendants'  carpet,  alleged  to  in- 
fringe. Those  exhibits  have  not  been  pro- 
duced on  the  hearing  in  this  court,  althourii 
the  brief  for  the  appellants  states  that  the  cir- 
cuit court  evidentlv  decided  the  question  of  in- 
fringement with  little  aid  other  than  ocular 
insi^ction  of  the  samples.  This  court  has  not 
the  benefit  of  any  such  aid.  We  find,  however, 
in  the  record,  testimony  of  a  witness  to  the  effect 
that,  from  his  experience  as  a  seller  of  carpeta, 
he  thinks  it  would  be  almost  impossible  for 
anyone  who  had  not  seen  the  two  carpets  to- 
gether to  tell  them  apart;  and  of  another  wit- 
new,  that,  in  his  opinion,  not  one  customer  in 

118  V.  H. 


I«3. 


New  Oblmahs  t.  UmrraD  Btatem. 


186-147 


Pq 


twen^-fiTB  woald  know  the  differenoe;  and 
other  testimonj  tending  to  the  same  result. 
Whfle  there  ie  evidence  contradictory  of  this, 
ire  cannot,  in  the  absence  of  ocular  inspection, 
take  it  upon  ourselves  to  say  that  the  circuit 
court  ened  in  finding  infringement. 

The  only  lemaininff  question  is  that  of  the 
tmouDt  of  damages.  The  master  and  the  dr- 
colt  court  proceeded  on  a  view  which  had  been 
adopted  ^  that  court  in  the  three  cases  ad- 
judged by  it,  the  decrees  in  which  were  re- 
versed by  this  court  in  l>0&0^v.  ffarfford  (kur* 
paCo.  114  U.  8.  489  (Bk.  29.  L.  ed.  177].  The 
present  case  was  decided  by  the  circuit  court 
before  such  reversal.  We  are  of  opinion  that 
the  decision  cited  covers  all  the  questions  in- 
folTed  in  the  case  at  bar,  and  requires  that  the 
final  decree  in  it  should  be  reversed.  In  the 
easel  inll4  U.  8.,  thepatenU  being  fordesiens 
for  carpets,  it  was  found  that  no  profits  fiad 
been  nuide  bv  the  defendant,  but  tLe  ci?^rniit 
oonit  aDowed  to  the  plaintiff,  as  damages,  in 
respect  to  the  yards  of  infringing  carpet  made 
and  sold  by  the  defendant,  the  sum  per  yard 
which  was  the  profit  of  the  plaintiff  in  maxing 
and  selling  carpets  with  the  patented  design, 
there  being  no  evidence  as  to  the  value  im- 
parted to  the  carpet  by  the  design.  This  court 
held  that  such  award  of  damages  was  improper, 
and  that  only  nominal  damages  should  have 
been  allowed.  It  is  not  necessary  to  recapitu- 
late the  views  set  forth  in  114 U.  8.,  which  con- 
trolled that  decision.  The  present  case  cannot 
bedistingoished. 

It  is  u^ged  that  the  principle  on  which  dam- 
ages are  to  be  computed  in  respect  to  a  patent 
for  a  machine,  or  for  an  improvement  in  a  ma- 
chine, or  for  a  process,  is  not  applicable  to  a 
i  for  a  design,  because,  in  a  patent  for  a 
,  1,  the  result  is  patented,  while  in  the  other 
of  patent  the  means  are  patented;  that  in 
the  design  patent  there  is  no  other  way  of 
effecting  the  result,  while  in  the  other  tinere 
generalhr  is;  and  that,  therefore,  in  the  design 
patent  the  entire  profits  or  damages  on  the  ar- 
ticle oontainine  the  design  are  to  be  given, 
whOe  in  the  ouier  only  those  belonging  to  the 
particular  improvement  patented  are  to  be  al- 
lowed. But  we  think  all  that  is  here  urged  is 
covered  by  what  was  said  in  the  cases  in  114  U. 
&  The  phdntifl  must  show  what  profits  or 
damages  are  attributable  to  the  use  of  the  in- 
friogmg  design. 

Iq  the  present  case,  the  master  found  that 
the  plaintiffs'  profit  on  their  carpets  was  a  cer- 
tain percentage,  and  assumed  or  presumed  that 
the  defendants'  carpets,  which  were  far  inferior 
hi  qnidity  as  well  as  in  market  value,  displaced 
those  of  the  plaintiffs  to  the  extent  of  the  sales 
bf  the  def^dantB,  and  held  that  the  entire 
profit  which  the  plaintifb  would  have  received, 
ataoch  percentage,  from  the  sale  of  an  equal 
qoantity  id  their  own  carpets  of  the  same  pat- 
tern, was  the  proper  measure  of  their  dam- 
aeea.  The  defendants' carpets  were  so  inferior 
In  qnali^  that  they  sold  tnem  at  a  much  less 
price  than  the  plaintiffs  got  for  their  carpets, 
nd  ereai  at  those  prices  the  defendants  made 
no  DR^ts.  Under  these  circumstances  there 
eaa  be  no  presumption  that  the  plaintiffs  would 
hsTe  sold  their  better  quality  of  carpets  in  place 
of  the  defendants'  poorer  quality,  if  the  latter 
had  not  existed,  or  that  the  pattern  would  have 
mU.S.  XI.  8.,  Bm>k  80. 


induced  the  purchasers  from  the  defendants  to 
give  to  the  plaintiffs  the  hif  her  price.  On  the 
contrary,  the  presumption  u  at  least  equal  that 
the  cheaper  price,  ana  not  the  pattern,  sold  the 
defendants' carpets.  There  was  no  satisfactory 
testimony  that  those  who  bought  the  cheap 
carpets  from  the  defendants  woiud  have  bought 
the  higher  priced  ones  from  the  plaintiffs,  or 
that  the  design  added  anything  to  the  defend- 
ants' price,  or  promoted  thehr  sale  of  the  par- 
ticular carpet;  and  none  to  show  what  part  of 
the  def enaants'  price  was  to  be  attributed  to 
the  design. 

It  does  not  evade  the  force  of  the  principle 
governing  the  case  that,  in  arriving  at  the 
percentage  of  profit  made  by  the  plaintiffs  on 
their  sales,  the  cost  was  made  up  by  computing 
all  the  items  which  entered  into  the  production 
of  their  carpets.  The  objection  is  to  taking  the 
whole  of  that  profit  as  the  measure  of  damages, 
on  the  assumption  that  the  whole  of  it  was  due 
solely  to  theaesiffn,  and  on  the  further  assump- 
tion that  the  pbuntiffs  would  have  sold  of  their 
higher  grade  carpets  a  quantity  equal  to  the 
cheaper  lower  grade  caipets  sold  oy  the  de- 
fendants. 

ITie  final  decree  af  ike  OUrouit  Court  ie  re- 
vereed,  and  the  eaeee  remanded  to  that  court, 
with  directum  to  dieaUow  the  OMord  of  dam- 
aaee,  and  to  award  aix  cente  damagee,  and  to 
auow  to  the  dtfendante  a  recofterp  for  their  eoete 
after  interlocutory  decree,  and  to  Vis  plaintiff e  a 
recotery  for  their  coete  to  and  including  intent 
loeutory  decree. 

Field*  J.,  I  concur  in  the  reversal  of  the 
decree,  but  am  of  opifiion  that  the  patent  was 
invalid,  and  that  the  bill  should,  therefore,  be 
dismissed. 

True  copy.   Test: 

James  H.  MoKennejr,  derk,  Sup.  Court,  0.  & 


BOARD  OF  LIQUIDATION  OP  THK 
CITY  OP  NEW  0RLEAN8,  F^.  in 
Err,, 

9. 

UNITED  STATES,  ex  rd.  Judah  Habt. 

(See  8.  a  **New  Otieane  Board  of  lAqruMaUon  «. 
Hart,**  Reportor^B  ed.  1»-U70 

Indebtodneeeof  New  Orleane—Statutee  and  Oon 
etitution  <n  t/ie  State—prtferring  ereditore--^ 
contract  oettoeen  Board  tf  Liquidation  and 
judgment  credttor—mandamus  to  compel  ieeue 
of  bonde, 

1.  Property  of  a  municipal  oorporatlon  uodoubted- 
iT  may  be  appropriated,  and  special  taxes  pledged, 
to  meet  future  debts  created  for  public  purpoees; 
but  the  Leflislature  of  Louisiana  cannot,  under  tbe 
Code  of  that  State,  authorize  a  municipality  to  ap- 
propriate its  entire  property  and  revenues,  except 
what  miffht  be  required  for  tlie  support  of  its  fl^>y- 
emment,  to  a  claas  of  existinff  demands  over  others 


T!S; 


entitled  to  payment. 
- Con^'^ 


Article  254  of  tlie  Constitution  of  1879,  prorHding 


[136] 


edness  In  existence  at  tbe  time  of  the  adoption  of 
that  Constitution. 

Holdera  of  the  floating  debt  of  New  Orleans,  exist- 
Ing  at  the  time  of  the  passage  of  the  Act  of  188Q, 
who  haye  established  Its  validity  by  Judicial  pro- 
ceedings, cannot  be  ezoluded  tram  abaring  in  the 
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prooeedi  of  property  and  funds  which  are,  by  that 
Act,  appropriated  topurohaae  and  retire  her  Donds, 
notwithstandlnff  the  provision  excepting  from  its 
beneflts  the  fioatinff  indebtedness. 

8.  The  relator  obtained  in  1882  a  Judgment  against 
the  Cltypf  New  Orleans  founded  on  contracts  made 
from  1871  to  1877.  In  1884  he  made  a  compromise 
with  the  city,  by  which  It  was,  in  part,  provided 
that  the  balance  of  the  Judgment,  not  otherwise 
provided  for,  should  be  funded  under  the  provis- 
ions of  the  Act  of  1884.  The  petition  alleged  that 
the  city  made  no  objection  to  the  performance  of 
the  contract  but  that  the  Board  of  Liquidation  re- 
fused to  issue  the  bonds.  Held,  on  a  review  of  the 
constitutional  and  legislative  provisions,  that  the 
relator  was  entitled  to  a  mcmdamui  compelling  the 
issue  of  the  bonds. 

[No.  1128.] 

Submitted  Jan  4, 1886.    Decided  Apr,  19,  1886 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana. 
Affirmed  mtfi  instructiam. 

11371       StatemeDt  by  Mr.  JusticB  Field: 

This  was  a  petition  in  the  name  of  the  United 
States,  on  the  relation  of  Judah  Hart,  a  citizen 
of  New  York,  for  a  mandamus  to  the  Board  of 
Liquidation  of  the  City  of  New  Orleans — a  cor- 
poration organized  under  the  laws  of  the  State 
and  haying  charge  of  the  financial  allairs  of  the 
city — ^to  prepare  and  issue  to  him  bonds  of  the 
city  for  ue  amount  of  his  demand.  The  facts 
as  stated  in  the  petition  and  found  by  the  court, 
are  briefly  as  follows:  On  the  8d  of  March, 
1882,  the  relator  recovered  Judgment  in  the  Cir- 
cuit Court  of  the  United  States  against  the  dty 
for  $121,697.18,  which  drew  interest  from  its 
date  at  the  rate  of  5  per  cent  per  annum.  This 
judgment  was  founded  on  contracts  for  munici- 
pal purposes  made  from  1871  to  1877,  inclu- 
sive. To  review  It  the  city  sued  out  a  writ 
of  error  from  this  court,  but,  as  it  did  not  oper- 
ate as  a  mipersedMB,  the  relator  caused  a  writ 
of  fieri  facMS  to  be  issued,  and  levied  upon  cer- 
tain moneys  due  and  to  become  due  to  the  city 
by  the  Canal  and  Claiborne  Street  Railrofui 
Company  and  by  the  Orleans  Railroad  Com- 
pany, and  also  upon  the  interest  of  the  dtv  in 
the  New  Orleans  Su^ar  Shed  Company  and  in 
the  Orleans  Sugar  sheds.  Proceedings  were 
taken  to  contest  these  seizures,  but  Judgment 
was  rendered  in  his  favor,  to  review  which  the 
city  sued  out  a  writ  of  error  together  with  a 
9upffnedeae. 
While  these  cases  were  pending  in  this  court, 

[138]  the  relator  and  the  city  enterea  into  a  com- 
promise,  by  which  it  was  agreed,  among  other 
things,  that  she  should  dismiss  the  writs  of 
error,  and  that  he  should  renounce  his  seizure 
of  the  sugar  sheds,  apply  the  bonus  due  and  to 
become  due  by  the  railway  companies  to  the 
payment  of  his  judgment,  and  fund  the  balance 
under  the  proyuions  of  the  Act  known  as  No. 
07  of  the  Legishiture  of  the  State  of  1884. 

Under  the  writ  various  sums  were  collected, 
which,  on  the  8th  of  July,  1885,  had  reduced 
the  tudgment  to  $76,194. 02.  The  relator  com- 
pliea  with  the  terms  of  the  compromise  on  his 

Sart,  and  called  upon  the  Board  to  prepare  and 
eHyer  to  him  bonds,  under  the  provisions  of 
Act  No.  07,  of  1884,  for  the  balance  due  on  his 
Judgment:  but  the  Board  refused  to  comply 
with  the  demand. 

The  petition  alleged  that  the  dty  made  no 
objeotfon  to  the  pen  ormanoe  of  tlua  duty  by 
the  Bovdy  bat  that  the  Board  refused  on  its  own 
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account.  The  relator,  therefore,  prayed  for  an 
altemative  writ  of  mandamui  oonunanding  the 
Board  to  prepare  and  issue  the  bondsoi  the 
city,  pursuant  to  Act  67  of  1884,  to  the  amount 
and  value  of  the  balance  due  on  We  Judgment, 
and  deliver  them  to  him,  and  that  the  Board 
be  cited  to  answer  his  demand,  and  that  upon 
the  hearing  the  writ  be  made  peremptory. 

The  Board  appeared  and  answered  the  peti- 
tion, setting  up  that  all  the  property  of  the  dty 
not  dedicated  to  public  use,  and  also  the  surplus 
of  what  was  known  as  the  Premiimi  Bond  Tax, 
were  pledged,  under  Act  No.  58,  of  1882,  and 
by  previous  legislation,  to  the  payment  of  other 
bonds  of  the  city  which  were  outstanding,  and 
that  the  Act  of  1884,  in  so  far  as  it  directs  a 
diversion  of  that  property  and  fund,  impairs 
the  contract  with  the  holders  of  those  bonds, 
and  is,  therefore,  unconstitutional  and  void. 

By  consent  of  parties,  the  Sun  Mutual  Insur- 
ance Company,  as  the  holder  of  sudi  outstand- 
ing bonds,  intervened  and  Joined  with  the 
Board  in  asserting  the  unconstitutionality  of 
Act  67  of  1884.  The  court  granted  a  peremp- 
toiT  mandamus  as  prayed,  and  to  review  that 
Judgment  the  case  was  brought  here. 

Mr.  Henry  C.  MiiUtr,  for  the  Board  of  Liqui- 
dation. 

Jiessn.  H.  J.  Leovy,  G.  J.  Lewy  E.D.White 
and  J.  P.  Blair,  for  the  Sun  Mutual  Insui^ 
ance  Company. 

Mr.  E.  H.  Fa/rrar,  for  Judah  Hart. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

To  imderstand  clearly  the  position  of  the 
Board  of  Lkinidation,  and  appreciate  the  ground 
of  its  refusal  to  issue  the  bonds,  under  Act  No. 
67  of  1884,  pursuant  to  the  terms  of  the  com- 
promise, it  will  be  necessary  to  refer  briefly  to 
the  Act  of  March  6, 1876,  known  as  the  Pre- 
mium Bond  Act,  out  of  which  the  surplus  of 
the  premium  bond  tax  arises,  and  to  the  Act  of 
April  10, 1880,  to  liquidate  the  indebtedness  of 
the  dty  and  create  the  Board  of  Liquidation, 
as  well  as  to  the  Acts  of  1882  and  1884. 

The  Premium  Bond  Act  was  an  attempt  to 
coerce  creditors  of  the  citv  to  accept  the  plan 

Eroposed  by  her  counsdfor  the  payment  of 
er  indebtedness  by  withholding  from  them  all 
other  means  of  payment  of  tiheir  demands. 
The  city  was  at  the  time  almost  in  a  bankrupt 
condition,  and  the  sums  required  to  meet  the 
interest  on  her  admitted  indebtedness  rendered 
taxation  not  only  burdensome  but  oppressive. 
The  plan  was  to  exchange  all  recognized  and 
valid  bonds  of  the  dty  and  of  Jefferson  and 
Carrollton,  which  had  become  incorporated  with 
her,  for  premium  bonds  to  be  issued  under  the 
Act.  The  latter  were  to  be  of  the  denomina- 
tion of  $20  each,  to  bo  dated  September  1, 1876, 
and  to  bear  interest  at  the  rate  of  6  per  cent  per 
annum  from  July  15, 1876,  but  not  payable  at 
any  desiioiated  period.  That,  both  as  to  prin- 
dpal  and  interest,  was  to  be  determined  by  a 
lottery.  They  were  to  be  divided  into  seriea 
of  one  hundred  each.  A  certain  number  of 
the  series  was  to  be  drawn  according  to  a  pre- 
scribed schedule;  and  it  would  depend  upon  the 
number  drawn  whether  a  bond  would  be  paJd 
in  one  year  or  in  fifty  years. 

The  Act  forbade  the  levy  of  a  tax  for  th* 
payment  of  the  principal  or  interest  of  any 
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other  bonds,  repealed  all  laws  reqniring  or  aii- 
tborizing  the  city  to  lay  any  such  tax,  and  de- 
clared that  it  should  he  incompetent  for  any 
court  to  issue  a  mandamui  to  the  offlcersof  the 
dxj  to  levy  and  collect  a  tax  for  interest  on 
other  bonds.  To  meet  the  interest  on  the  pre- 
mium bonds  and  provide  for  other  muniapal 
wants,  it  further  declared  that  a  tax  of  only  li 
per  cent  jper  annum  on  the  assessed  value  of 
property  in  the  city  should  be  levied,  and  that 
this  limitation  of  her  taxing  power  was  a  oon- 
tnct,  not  only  with  the  holder  of  them,  but 
afao  with  every  resident  and  taxpayer,  so  as  to 
authorize  him  to  le0i]ly  object  to  any  higher 
rate  of  taxation.  Under  this  plan  premium 
bonds  to  the  amount  of  $20,000,000  were  pre- 
pared, of  which  a  number  equal  to  $18,268,800 
was  issued  for  other  bonds.  The  remainder 
was  not  issued,  because  creditors  refused  to  ac- 
cept them.  Holders  of  other  bonds  brought 
■ntB  to  compel  the  levy  of  a  greater  tax  to  pay 
diem,  pursuant  to  stipulations  made,  or  implied 
at  the  time  of  their  issue,  that  sufficient  sums 
ihonld  be  raised  to  meet  the  principal  and  in- 
terest on  them.  In  those  suits  this  court  de- 
clared that  the  limitation  upon  the  taxing  power 
which  the  city  possessed  at  the  time  the  Donds 
were  issued,  and  upon  the  faith  of  which  therf 
were  taken,  was  invalid  as  impairing  the  obh- 
gadon  of  her  contract  with  the  holders  Wolff 
T.  N€iB  Orleans,  103  U.  8.  858  [Bk.  26.  L.  edL 
»5],  and  Louisiana  v.  PiUtwry,  106  U.  8.  278 
[BlL26,L.6d.  1095]. 

Subsequently  the  city  purchased  with  the 
BTOoeeds  of  certain  railroad  franchises  premium 
boDds  to  the  value  of  $8,567,860,  and  under  the 
operation  of  the  plan  a  large  number  was  ex- 
tmgnished,  so  that  when  the  petition  of  the  re- 
lator was  presented  there  remained  outstanding 
of  those  bonds  only  $7,918,280.  But,  notwith- 
rtanding  the  reduction  made  at  different  times, 
the  tax  was  levied  annually  for  interest  on  the 
whole  number  prepared,  thus  creating  an  excess 
Oerond  the  amoimt  reouired. 

The  Constitution  of  Louisiana,  adopted  in 
18Q9,  ordained  that  the  €leneral  Assembly,  at 
id  next  session,  should  enact  such  legislation  as 
night  be  proper  to  liquidate  the  indebtedness 
of  the  d^,  and  to  apply  its  assets  to  the  satis- 
faction thereof.  Article  264.  Under  this  re- 
oonement,  and  In  supposed  compliance  with  it, 
the  General  Assembly,  on  the  10th  of  April, 
1880.  passed  the  Act  known  as  No.  188  of  that 
rear,  creating  a  Board  of  Liquidation,  invest- 
m^  it  with  exclusive  control  of  all  matters  re- 
htmg  to  the  bonded  debt,  directing  it  to  prepare 
bonds  to  be  issued  for  negotiation  or  exchange, 
ind  with  them  or  their  proceeds  to  retire  and 
cancel  the  entire  valid  debt  of  the  dtv,  exeept 
^footing  debt,  premously  created,  and  requir- 
iag  ilie  dtj  authorities  to  transfer  to  it,  as  soon 
li  possible  i^ter  its  organization,  all  the  prop- 
erty of  the  city,  real  and  personal,  not  dem- 
cated  to  public  use.  The  Board  was  empow- 
ered to  dispose  of  the  property  and  deposit  the 
[voceeds  with  its  fiscal  agent  to  the  creoit  of  the 
''^deUfundL" 

Koddng  Id  the  Act  was  to  be  construed  as 
iffectingor  in  anv  manner  impairing  the  Pre- 
■ram  Bood  Act,  but  the  city  authorities  were  to 
ttanafer  to  the  Board  all  moneys  collected  on 
aeeoant  of  the  tax  levied  in  accordance  with 
the  provisioiiB  of  that  Act»  and  the  Board  was 
U8U.& 


to  apportion  the  proceeds  and  apply  the  same 
prorata,  and  in  the  proportion  which  each  form 
of  bonded  debt  should  bear  to  the  entire  amount 
of  the  city  debt.  Such  portions  as  sho\ild  not 
properly  belong  to  the  outstanding  premium 
bonds  were  to  be  applied  to  pay  interest  on  the 
bonds  to  be  issued.  The  surplus  from  the  col- 
lection of  the  debt  and  interest  tax,  or  that  aris- 
ing from  the  sale  of  assets  in  the  hands  of  the 
Board,  after  paying  such  interest,  was  to  be  used 
to  purchase  and  retire  valid  bonds  of  the  city. 

This  Act  of  1880  did  not  cause  the  intended 
retirement  and  cancellation  of  the  debt  of  the 
dty.  No  bonds  were  issued  under  its  provis- 
ions, and  the  General  Assembly  on  the  80th  of 
June,  1882,  passed  Act  No.  58  of  that  year.  It 
recited  that  litigation  had  hitherto  resulted  dis- 
astrouslv  for  the  taxpayer;  that  the  creditors 
of  the  dity  had  indicated  a  desire  to  settle  their 
claims  equitably,  and  to  postpone  the  payment 
of  certain  bonds  in  order  to  bghten  the  burden 
of  taxation;  and  that  the  Constitution  contem- 
plated a  definite  termination  of  her  emlmrrass- 
ment  by  special  legislative  enactments.  It  au- 
thorized her,  trough  the  Board,  to  extend  for 
the  period  of  forty  years  payment  of  all  out- 
standing bonds  other  than  premium  bonds,  at 
a  rate  of  Interest  not  exceedmff  6  per  cent,  and 
to  issue  certificates  drawing  like  interest  for  the 
unpaid  coupons  on  outstanding  bonds  prior  to 
the  first  of  January,  1888,  for  which  no  judg- 
ment tax  was  levied,  and  to  levy  and  collect  a 
special  tax  to  pay  the  interest  on  all  bonds  other 
than  premium  bonds  and  on  the  certificates  for 
matured  coupons. 

The  sixth  section  declared  that  all  funds  then, 
or  that  under  AT^ating  laws  mieht  be,  in  the 
hands  of  the  Board  sho\dd  be  deposited  with 
its  fiscal  agent  and  credited  to  the  city  debt 
fund,  and  that  such  fund  should  be  applied 
exdusively  to  the  purchase  of  outstanding  bonds 
or  coupons  and  tlie  certificates  therefor,  which 
were  extended  to  be  retired  under  the  Act,  ex- 
cept  that  the  fund  should  first  be  used  to  pay 
the  interest  on  the  bonds  and  the  certificates. 

The  seventh  section  provided  that  the  sur^ 
plus,  if  any,  of  the  premium  bond  tax  of  each 
year,  or  on  hand  at  the  passage  of  the  Act,  after 
all  the  drawn  series,  interest  and  premiums 
thereon,  exigible  or  due  to  the  holders  thereof 
had  been  provided  for  or  fully  paid,  should  also 
be  deposited  with  the  fiscal  agent  of  the  Board 
on  account  of  the  city  debt  fund  and  applied 
exclusively  in  payment  of  the  interest  on  the  out- 
standing bonds  and  certificates. 

The  tenth  section  declared  that  the  Act  in  all 
its  parts  was  to  be  denned  and  to  constitute  a 
valid  and  binding  contract  between  the  State, 
the  city,  its  residents,  citizens  and  taxpayers, 
and  the  holders  of  the  bonds  extended,  uid  that 
the  judicial  process  of  the  State,  authorized  by 
law  or  in  force  at  the  creation  of  the  bonded 
debt,  might  be  resorted  to,  and  should  be  rec- 
ognized and  applied  for  the  enforcement  of  its 
provisions  in  »vor  of  any  party  showing  just 
cause  of  complaint  for  their  violation.  Under 
the  Act  the  Board  issued  bonds  exceeding 
$4,000,000,  on  which  the  interest  has  been  paicU 
in  part  by  the  tax  provided  and  in  part  out  of 
the  premium  bond  tax,  there  behig  a  surplus 
of  moneys  collected  by  that  tax  beyond  what 
was  required  for  the  Interest  on  the  premium 
bonds  outstanding. 
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The  Act  of  July  9, 1884,  known  as  Act  No. 
67  of  that  year,  amends  several  sections  of  Act 
No.  188  of  1880.  It  extends  the  authority  of 
the  Board,  and  giTes  it  exclusive  control  and 
direction  over  alTmatteFS  relating  not  only  to 
the  bonded  debt,  but  also  to  the  Judgment  debt 
of  the  dtj.  Section  8  of  the  Act  of  1880,  as 
amended,  provides  for  retirinf  and  canceling 
the  entire  aebt  of  the  city  then  in  the  form  of 
executory  Judgments,  or  which  might  th^te- 
after  become  merged  into  them,  except  the  float- 
ing debt  or  daims  created  for  1879,  and  subse- 
quent years;  and  also  for  the  preparation  of 
bonds  similar  in  their  general  character  to  those 
mentioned  in  the  Act  of  1880,  to  be  exchanged 

(143]  for  the  Judffments  or  sold,  and  the  proceeds  ap- 
plied to  tiuor  payment  The  fifth  section,  as 
amended,  provides,  with  greater  particularity 
than  the  original  section,  for  transferring  to  the 
Board  the  property  of  the  city  not  dedicated  to 
public  use,  and  its  assets,  realized  and  to  be 
realized,  except  such  assets  and  revenues  as  per- 
tain to  the  administration  of  the  city  and  are 
necessary  for  its  support;  and  it  authorizes  and 
requires  the  Board  to  dispose  of  the  same,  other 
than  stock  held  incorporations,  on  such  terms 
and  conditions  as  it  may  deem  best  for  the  in- 
terests of  the  city,  and  to  appl:;r  the  proceeds, 
first,  to  the  payment  of  the  interest  on  the 
bonds  authorized  by  the  Act,  and,  second,  to 
their  redemption  and  cancellation* 

There  is  no  doubt  of  the  ri^ht  of  the  TeUcor 
under  the  Act  of  1884  to  the  bonds  promised  in 
the  compromise  with  the  city.  His  judfi;ment 
is  of  the  class  of  debts  which  it  is  made  the 
duty  of  the  Board  to  retire  and  cancel  by  the  ex- 
change of  the  bonds  provided,  or  by  the  sale  of 
them  and  the  application  of  their  proceeds. 
The  Board  refuses  to  issue  them  solely  on  the 
ground  that  the  Acts  of  1882  and  1884  conflict 
as  to  the  application  of  the  property  and  funds 
of  the  city;  the  flrst  Act  applying  them  to  the 
payment  of  the  bonded  debt  and  certificates  for 
matured  coupons  specified  therein,  and  the  sec- 
ond to  the  payment  of  bonds  issued  in  cancel- 
lation of  executory  judgments  against  the  city. 
As  seen  by  the  preceding  statement,  all  the 
property  and  funds  of  the  city,  and  the  excess 
of  the  proceeds  derived  from  the  tax  for  the  in- 
terest on  premium  bonds  beyond  what  was 
needed,  were,  by  the  Act  of  1880,  pledged  to 
pay  her  entire  debt,  except  the  floating  debt 
previously  created.  This  floating  debt  may 
have  been  as  meritorious  as  the  funded  debt, 
and  the  duty  to  make  provision  for  its  payment 
equally  binding.  Why  all  the  property  and 
funds  of  the  city  should  be  appropriated  to  pay 
the  latter  debt,  to  the  exclusion  of  the  former, 
does  not  appear.  The  Constitution  of  1879  con- 
templates that  provision  shall  be  made  for  the 
ptiyment  of  the  entire  debt  It  declares  that 
the  General  Assembly,  at  its  next  session,  "shall 
enact  such  legislation  as  may  be  proper  to  liqui- 
date the  indebtedness  of  the  City  of  New  Or- 

[144]  leans,  and  to  apply  its  assets  to  the  satisfaction 
thereof;"  and  this  means  obviously  the  entire 
indebtedness  in  whatever  form  it  exists,  whether 
bonded  or  floating,  and  not  merely  a  part  of  it. 
And  the  application  of  the  assets  of  the  city  is 
to  be  hi  satisfaction  of  all  the  debts  alike,  and 
if  not  sufiBcient  to  extinguish  them  it  is  to  be 
made  in  some  ratable  proportion.  Such  is,  we 
ihink^the  dear  import  of  the  constitutional 
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mandate,  and  its  purpose  is  in  harmony  witb 
the  settled  law  of  the  State,  which  has  always 
recognized  as  sound  and  Just  the  rule  that  t&e 
property  of  the  debtor  should,  as  far  as  practi- 
cable, l>e  appropriated  to  the  payment  of  all  hia 
debts.  The  Civil  Code,  in  force  smce  1825,  de- 
clares that  "Whoever  has  bound  himself  per- 
sonally is  obliged  to  fulfill  his  engaj^ement  out 
of  all  his  property,  movable  ana  immovable, 
present  and  futare.*^  Art  8149.  Although  thia 
provision  does  not  in  terms  designate  artificial 
persons,  it  embraces  them  within  its  scope. 
Whenever  corporations,  privateer  municipal, 
are  permitted  by  the  Legislature  to  contract 
debts,  they  are  brought  equally  with  natural  per- 
sons under  the  dominion  of  this  law  and  are  alike 
bound  by  it  The  Code  also  declares  tiiat  "The 
property  of  the  debtor  is  the  common  pledge  of 
Ids  creditor8,and  the  proceeds  of  its  sale  must  be 
distributed  among  them  ratably,  unless  there  ex- 
ist among  the  creditors  some  lawful  causes  of 
preference."  Art.  8150.  The  Supreme  Court  of 
the  State,  in  the  case  of  the  Succeanan  of  Taylor^ 
10  La.  Ann,  510,  in  speaking  of  this  last  article, 
said:  "We  do  not  thmk  this  article  of  the  Code 
a  mere  idle  recognition  of  an  equitable  princi- 
ple, not  intended  to  give  the  creditor  any  posi- 
tive right  to  the  property  of  his  debtor.  On  the 
contrary,  we  think  the  whole  of  our  legislation 
recognizes  such  an  interest  of  the  creditor  in 
the  property  of  the  debtor  as  to  givb  to  the  cred- 
itor the  right  to  watch  over  this  common  pledfi;e, 
and  prevent  the  debtor  himself  from  irauau- 
lently  parthig  with  it" 

This  language  was  used  in  a  case  where  a 
widow  with  mmor  children,  left  in  necessitoua 
circumstances,  and  not  possessing  in  their  own 
right  property  to  the  amount  of  $1,000,  under- 
took as  administratrix  to  distribute  that  sum  to 
herself  and  children,  under  a  statute  of  the 
State,  which  allows  a  widow,  hi  those  drcum- 
stanoes,  to  receive  from  the  succession  of  her 
deceased  father  or  husband  that  sum,  or  suffi- 
cient when  added  to  their  property  to  make 
that  sum,  and  requires  it  to  be  paid  in  prefer- 
ence to  all  other  debts,  except  those  for  the 
vendor's  privilege,  and  the  escpenses  in  selling 
property.  The  court  held  that  the  statute  dia 
not  protect  the  property  of  the  succession  from 
creditprs  whose  claims  existed  prior  to  its  pas- 
sage. The  principle  here  asserted  would  un- 
doubtedly cover  the  case  at  bar,  if  the  appro- 
priation of  the  property  and  funds  of  the  city 
to  the  payment  of  certain  claims,  to  the  exclu- 
sion of  others  equally  valid,  had  been  made  by 
her  voluntary  act;  but  bein^  made  by  direction 
of  the  statute,  it  may  be  questioned  whether  ita 
validity,  independently  of  the  conslilutional 
provision,  could  l)e  successfully  asssuled.  The 
rule  declared,  however  Just  in  itself,  can  hardly 
be  regarded  as  anythine  more  than  indicating 
the  spirit  which  should  control  legislation  in 
providmg  for  the  application  of  the  property 
of  a  debtor  to  the  discharge  of  his  debts;  al- 
though Mr,  Justice  Bullard  of  the  Supreme 
Court  of  the  State,  in  Atchafalaya  R.  B.  dk 
Banking  Co.  v.  Bean,  8  Rob.  (La.)  &4,  thouprht 
''it  clear  that  the  Legislature  cannot  constitu- 
tionally, by  any  Act  subsequent  to  the  creation 
of  a  debt,  mterfere  to  change  or  disturb  the  re- 
lation between  debtor  and  creditor,  or  the  rela- 
tive rank  of  creditors  inter  se;  and  that  two 
oreditors  who  stood  equal  originally  in  theey<A 
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of  the  \kw,  and  bad  an  equal  right  to  be  paid, 
neither  having  any  special  lien  or  privilege  over 
the  other,  must  forever  remain  equal,  notwitb- 
funding  any  Act  of  the  Legislature  apparently 
HDCtioning  a  different  doc£rine." 

Property  undoubtedly  may  be  appropriated 
and  special  taxes  pledged  to  meet  future  debts 
created  for  pubbe  purposes;  but  legislation 
voold  conflict  vrith  tne  qxirit  as  well  as  the  ex- 
preBBletterof  the  Code,  if  it  authorized  a  mur 
nidpal  body  to  appropriate  its  entire  property 
and  revenues,  ezoept  what  might  be  required 
f6r  the  support  of  its  government,  to  a  diss  of 
ezistiiig  demands  over  others  equally  entitled 
to  payment.  So  far  as  the  indebtedness  of  the 
dty,  existing  at  the  adoption  of  the  Oonstitu- 
tion  of  1879,  is  oonoemeo,  we  think  the  clause 
mentioned  prohibits  any  such  preference  and 
•ppropriation.  We  are  therefore  of  oi^nion 
that  holders  of  her  floating  debt  existing  at  the 
pssBsge  of  the  Act  of  1  wO,  who  have  estab- 
bhed  iu  validity  by  Judicial  proceedings— and 
BQch  is  the  position  of  the  rebiorwith  his 
dsim— cannot,  under  the  Constitution  of  1870, 
be  excluded  from  sharing  in  the  proceeds  of 
pn^)erty  and  funds  which  by  that  Act  are  in 
tenns  appropriated  to  purchase  and  retire  her 
bonds.  The  Code  recognizes,  as  we  have  seen, 
the  justice  of  an  appropriation  of  the  property 
of  the  drtytor  for  the  payment  of  all  his  debts 
nUbly.  In  the  spirit  of  this  equitable  princi- 
ple, the  Constitatlbn  of  1879  required  that  all 
the  debts  of  the  city  existing  at  that  time  should 
beprovided  for,  and  any  pledge  of  her  entire 
property  and  revenues  to  the  payment  of  one 
dasBoi^ber  debts  to  the  exclusion  of  others  is 
repognant  to  that  instrument 

The  Act  of  1882  did  not  change  the  position 
cf  the  relator.  It  authorized  the  renewal  and 
frtuwiy^yi  of  outstanding  bonds  of  the  city  other 
than  premium  bonds,  and  the  issue  of  interest- 
bearing  certificates  for  matured  coupons;  but 
thepiOYision  of  the  Act  of  1880  for  transferring 
tD  the  property  of  the  dty  not  dedicated  to 
public  use  to  the  Board,  creatinff  a  fund  to  pur- 
disse  and  n^re  her  bonds,  continued  in  force. 
It  dianged  the  application  of  the  fund  to  the 
payment  of  the  renewed  and  extended  bonds 
sod  certificates  for  matured  coupons;  but  it 
made  no  provision  for  the  floating  debt  created 
previously  to  the  Act  of  1880. 

The  Act  of  1884  amends  several  sections  of 
the  Act  of  1880,  and  as  amended  thev  are  to  be 
read  from  their  passage  as  parts  of  that  Act 
They  provide  that  the  property  and  funds  of 
the  city  shall  be  appropriated  to  pay,  first,  in- 
terest on  bonds  issued  to  retire  and  cancel  the 
debts  of  the  dty  in  the  form  of  executory  Judg- 
oients,  or  which  might  become  mereed  into 
sodi  judgments,  except  the  floating  debt  cre- 
sted after  1878;  and  second,  to  redeem  and 
caned  the  bonds.  It  does  not  refer  to  the  Act 
of  1882;  and  we  infer  that  the  Legislature  in- 
tended, not  to  supersede  all  the  provisions  of 
that  Act  for  the  payment  of  other  bonds  of  the 
dty,  but  to  place  on  the  same  footing  with  them 
bonds  isBuea  for  executory  Judgments.  We 
must,  therefore,  construe  it  as  extending  the 
sppropriation  made  by  the  Act  of  1882  to  the 

Cyment  of  bends  issued  for  such  Judgments, 
addition  to  the  payment  of  the  bonds  pro- 
vided for  by  that  Act,  and  not  as  merdy  limit- 
ing it  to  the  payment  of  such  Judgments. 
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The  objectionable  feature  in  all  the  previoas 
Acts  is  their  attempt  to  do  partial  ju&oe,  br 
discriminating  between  creditors  equallv  meri- 
torious, and  applying  the  property  and  funds 
of  the  dty  to  the  payment  of  some  of  them  in 
preference  to  others.  In  our  opinion  this  can« 
not  be  done.  All  creditors  at  the  time  the  prop- 
er^ and  funds  were  appropriated  wereentiUedy 
for  the  payment  of  thdr  nspecHye  daims, when 
legally  established,  to  share  rcUMy  in  the  pro- 
ceeds of  the  property  and  funds.  The  rehitor, 
vdth  his  Judgment  agahist  the  city,  has  a  right 
(ostand,  with  reference  to  those  i»oceeds,  on 
an  equal  footing  with  her  other  creditors,  not- 
withstanding that  by  the  terms  of  the  Act  of 
1883  he  is  exduded  from  all  participation  in 
them;  and,  to  enable  him  to  do  so,  he  can  de- 
mand the  bonds  of  the  city  for  the  balance  due 
him,  piursuant  to  the  compromise  with  themu- 
nidpality.  With  the  bonds  he  vrill  not  have 
anv  pcdference  over  other  bondholders,  but 
wul  be  entitled  to  share  ratably  with  them  in 
the  proceeds  of  the  proper^  appropriated  for 
thepayment  of  their  bonds. 

Thejudgment  ordering  a  mandamus  U,  ih&r^ 
fortt  affirmed,  butvdth  imtmetianB  to  the  eowi 
below  lomodiifyiU  direetUme  a$  to  ihefoymotU 
ofthebondtimued,  in  aeeordanee  with  this  opin- 
ion. 


Soir  Mutual  iNBusAif cb  Cohpaht,  Plf.  in 
Err,,  s.  UmriBD  Statbs»  w  rd,  Jxjdam 
Habt. 

[No.  1101.] 

The  same  Judgment  and  for  like  reasons  will 
be  entered  on  the  intervention  of  the  Sun  Mu- 
tual Insurance  Company  as  in  Uie  case  between 
the  original  parties. 

.^fflrmed. 

True  copies.   Test: 

James  H.  McKenney,  Clerk  Bop,  Oourt,  U.  8. 


SOUTH  BOSTON  IRON  COMPANY,      137] 
Appt., 
e. 
UNITED  STATES. 

(Sees,  a  Reporter's ed.  87-i&) 

yavy  Department—  certain  lettere  are  not  eon- 
tracts  in  writing. 

The  aooeptanoe  by  Ohief  of  Bureau  of  Steam  Bn« 

Sneering  of  the  Navy  Department  by  direotion  of 
e  Secretary  of  the  Mavy  in  a  letter  of  March  7. 
1877,  and  on  subsequent  dates,-  of  an  offer  to  build 
new  boUers  for  certain  named  ships,  from  drawings 
and  speoiflcatiODS  to  be  furnished  by  the  Bureau, 
which  SpeoiflcatiODS  were  promised  in  the  letter, 
does  not  constitute  such  a  contract  as  will  bind  the 
United  States  under  sections  8744-8747  where,  on  the 
leth  of  March,  1877,  the  Secretary  of  the  Navy  or- 
dered  a  discontinuance  of  all  work  contracted  for. 

[No.  220.] 
Argued  and  euJbmitted  Apr,  8,  1886,    Decided 
Apr.  19, 1886. 


APPEAL  from  Court  of  Claims.   Affirmed.       lagi 
Suit  by  the  appellant  to  recover  |75,000 
damages  and  1148,264.06  prospectiye  profits 
claimed  bj  reason  of  alleged  breach  of  a  con- 
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BUFBEICB  COUBT  OF  THB  UhITXD  StATEA. 


Oct.  Tkbik» 


tract,  cklmed  to  be  established  in  the  following 
correspondence  which  was  in  evidence  with  the 
indorsements: 

Boston,  March  5th,  1877. 
Wm.  H.  Shock, 

Chief  of  Bureau  of  Steam  Engineering, 

Navy  Department,  Washmgton. 

Sir:  Haying  learned  that  new  boilers  are 
required  for  the  U.  S.  steamers  Narragansett 
and  Tuscarora,  now  at  Mare  Island  Navy  Yard, 
California,  I  submit  the  following  proposition 
for  the  consideration  of  the  Bureau  of  St.  En- 
gineering, viz. :  I  will  build  such  new  boilers  as 
may  be  required  for  the  above  named  ships, 
complete  m  all  respects,  from  drawings  and 
spedfications  f  umi^ed  bv  the  Bureau,  the  ma 
terial  to  be  of  the  very  best  quality,  and  the 
workmanship  to  be  first  class  in  all  respects; 
the  boilers  to  be  finished  complete,  ready  for 
use,  excepting  erection  on  boaiti  the  vessels,  or 
in  sections  convenient  for  shipment,  as  the  Bu- 
reau may  determine;  the  price  of  the  same  to 
be,  if  erected  complete,  ready  for  use,  thirty 
and  seven  eighths  (80  f)  cents  per  pound;  if  in 
sections,  thirty  and  three  quarter  (80  i)  cents 
per  pound;  in  either  case  to  De  delivered  along- 
side of  ship  at  New  York  or  Boston,  as  may  be 
determinea  by  the  Bureau.  I  agree  to  receive 
in  part  payment  such  old  material  as  ma}r  beat 
the  disposal  of  the  Department  at  the  highest 
market  prices. 

I  will  also  build  one  small  boiler,  complete  in 
all  respects,  ready  for  use,  for  the  tug-boat 
Snowdrop,  now  at  Norfolk,  from  designs  and 
specifications  furnished  bv  the  Bureau,  and  de- 
liver at  navy  yard,  Norfolk;  material  and  work- 
[30]       manship  to  be  of  the  best  quality;  price  to  be 
thirty  and  seven  eighths  (80  {)  cents  per  pound. 
Very  respectfully,  your  ob'd't  serv't, 
WilHam  P.  Hunt, 
President  South  Boston  Iron  Co. 
(Endorsement.) 
Bureau  of  Steam  Engineering, 

Navy  Department,  March  7th,  1877. 

Beceived  at  ue  Navy  Department,  March  7, 
1877. 

Accepted  by  verbal  directions  of  the  Secre- 
tary of  the  Navy,  in  obedience  to  his  order  of 
this  date.  W.  H.  Shock. 

Ch'f  of  Bu.  St'm.  Eng. 

Navy  Department, 
Bmeaa  of  Steam  Engineering, 

Washington,  March  7th,  1877. 
Sir.  By  direction  of  the  Hon.  Secretary  of 
the  Nayy^  your  offer  of  the  6th  inst.  for  boilers 
for  The  Narragansett  and  Tuscarora  is  accepted, 
upon  the  terms  and  conditions  named  in  said 
letter,  the  same  to  be  delivered  alongside  vessel 
in  New  York  Harbor  for  shipment  to  Mare 
Island  Navy  Yard;  also  your  offer  for  boilers 
for  the  tog  Snowdrop,  to  be  delivered  in  the 
Norfolk  Navy  Yard. 

The  specifications  and  drawings  will  be  fur- 
nished as  soon  as  prepared. 

Respectfully, 

Wm.  H.  Shock. 
Hunt,  Wm.  P.  Chief  of  Bureau. 

President  South  Boston  Iron  Co., 
Boston^Masi^ 

Boston,  March  8, 1877. 
Sir:    Having  learned  that  new  boilers  are 
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required  for  the  iron-clad  monitor  Dictator,  I 
submit  the  following  proposition  for  the  con- 
sideration of  the  Bureau  of  Steam  Engineering, 
viz. :  I  will  build  such  new  boiler  as  may  be 
required  for  the  above  named  vessel,  complete 
in  all  respects  from  drawinraand  specifications      [40] 
furnished  by  the  Bureau;  the  materials  tobeol 
the  very  best  quality  and  the  workmanship  to 
be  first  class  in  all  respects  the  boiler  to  be  fur- 
nished complete,  ready  for  use  and  erection  on 
board  the  vessel;  the  price  of  the  same  to  be 
thirty  and  seven  eighths  (80 1)  cents  per  pound, 
to  be  delivered  alongside  ship  at  New  York. 
Very  respectfully  your  obedient  servant, 
Wm.  P.  Hunt, 
President  South  Boston  Iron  Company. 
Wm.  H.  Shock, 
Chief  of  Bureau  of  Engineering, 

Navy  Department,  Washington. 
(1st  Endorsement.) 
Received  at  the  Navy  Department,  March  5, 
1877. 
Bureau  will  accept 

G.  M.  R  SecYy. 
(2d  Endorsement.) 
Navy  Department, 
Bureau  of  Steam  Engineering, 

March.  10,  1877. 
Accepted  by  direction  of  the  Hon.  Secretary 
of  the  Navy,  m  obedience  to  his  order  of  this 
date.  W.  H.  Shock, 

Chief  of  Bureau. 

Navy  Department, 
Bureau  of  Steam  Engmeering, 

Washington,  March  10t£,  1877. 
Sir:  By  direction  of  the  Hon.  Secretary  of 
the  Navy,  your  offer  of  the  8d  inst.  for  boilers 
for  the  U.  S.  iron-clad  Dictator  is  accepted,  upon 
the  terms  named  in  said  letter,  the  same  to  be 
delivered  alongside  ship  or  navy  yard  wharf  (as 
mav  be  required)  in  New  York. 

'the  specifications  and  drawings  will  be  fur- 
nished as  soon  as  possible. 

Respectfully, 

Wm.  H.  Shock, 
Wm.  P.  Hunt,  Chief  of  Bureau. 

Boston,  Mass. 

March  18, 1877,  Hon.  R.  W.  Thompson  be- 
came Secretary  of  tlie  Navy,  whereupon  and 
before  commencement  of  suit  the  following  cor- 
respondence was  had,  viz.: 

Navy  Department,  Washington, 

March  16,  1877. 
Gentlemen: 

You  are  hereby  notified  to  discontinue  all       [4: 
work  by  you  contracted  for  with  this  Depart- 
ment or  any  Bureau  thereof  since  March  1, 
1877,  until  yon  shall  be  otherwise  directed  by 
the  Secretary  of  the  Navy. 

Respectfully  yours, 

R.  w.  Thompson, 
Secretary  of  the  Navy. 
South  Boston  Iron  Co., 
South  Boston,  Mass. 

Riggs  House,  Washhigton,  D.  C, 

Hon.  R  W.  Thompson,       March  24tfa,  1880. 

Secretary  of  the  Navy. 

Sir:    You  are  hereby  notified  that  the  South 

Boston  Iron  Company  claims  damages,  interest 

and  expenses  of  the  United  States  in  the  sum 
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of  two  handred  thousand  ($900,000)  dollan,  by 


of  the  suspeDflion  by  yoa  of  a  certain 
contract  made  by  your  immediate  predeoeasor 
in  office  (Mr.  Boboon)  on  or  about  the  7th  of 
March,  1877,  which  contract  was  for  boilers 
to  be  furnished  bv  said  (Company  to  the  Navy 
DqMutment  of  said  United  States,  as  spedfied 
in  said  contract,  and  that  a  suit  for  the  recoyery 
of  the  same  will  be  commenced  immediately. 
Very  req[)ectfuUy, 

Timothy  Dayis, 
A^t  and  Attorney  in  Fact  for  the  South 
Boston  Iron  Company. 

Bi^s  House,  Washington,  D.  C, 

March  80th,  1880. 
I  Hon.  Secretary  of  the  Nayy, 

Sir:  I  had  the  honor  on  the  24th  inst.  to  com- 
municate to  you  the  claim  and  intentions  of  the 
South  Boston  Iron  Company  under  the  con- 
tracts made  by  your  piedecessor  with  said  Com- 
pany for  boflsrs  on  or  about  the  7th  and  10th 
of  March,  1877. 

I  haye  reodyed  no  acknowledgment  of  the 
receipt  of  said  commimication  by  you,  and  I 
have  now  respectfully  to  inquire  if  said  com- 
munication reached  you,  and  if  you  haye  any 
news  to  express  as  to  said  Company's  claim  for 
damages,  before  the  conmiencement  of  a  suit, 
is  indicated  in  my  said  letter  of  the  24th  instant 
Very  Bespectf  ully,  Your  Ob't  Seryant, 
Timothy  Dayis, 
Agent  South  Boston  Iron  Company. 
Nayy  Department, 
Washington,  March  80th,  t880. 
Sir:    Your  letter  of  the  24th  inst.  and  your 
Ht]     letter  of  this  date  haye  been  received. 
Very  Bespectf  ully, 

B.  W.  Thompson, 
Secretary  of  the  Nayy. 
Timothy  Dayis,  Esq., 
Ag't  South  Boston  Iron  Co., 
Washington. 

Claimant's  petition  was  dismissed,  the  court 
of  claims  holding  that  such  correspondence  did 
not  constitute  a  compliance  with  the  proyision 
of  the  statute  then  in  force  reqnirinff  all  con- 
tracts nuide  with  the  Secretary  of  thel^ayy  "to 
be  reduced  to  writing  and  signed  by  the  con- 
tTKdnff  parties,  with  their  names  at  the  end 
thereof "  and  was  therefore  yoid.  Claimant 
thereupon  appealed  to  thii  court. 
Mr,  John  C.  Fay»  for  appellant 
Mr,  John  Ooode,  SoUcitar-Oen.,  for  appellee. 

Mr.  CfkitfJuitiee Wmii%  deli?ered  theopin- 
km  of  the  coort: 

ln€^arkY.ir.£L,WV,  S. 680  [6k.  24  L.  ed. 
OB]  ltwwdeddedthat,tobindtheUnitedStates, 
eantiacta  by  the  Nayy  Department  must  be  in 
writinff,  ana  d^ed  l^  the  contracting  parties. 
Bachf  m  the  opmion  m  the  court,  was  the  effect 
of  the  Act  0f  June  2,  1862, 12  Stat  atL.  411, 
chap.  08,  iK>winforceas§§8744^747and  512- 
S15  of  the  Revised  Statutes.  An  effort  has  been 
Bade  in  this  case  to  show  a  contract  in  writing, 
bat  we  agree  entirely  with  the  court  of  claims 
that  the  papers  relied  on  for  that  purpose  are 
nothing  more  in  law  or  in  fact  than  the  pre- 
Bminary  memoranda  made  by  the  parties  for 
use  in  preparing  a  contract  for  execution  in  the 
form  required  by  law.  This  was  neyer  done, 
vid,  thoefore,  the  United  States  neyer  became 
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bound.  Within  a  very  few  days  after  the 
memoranda  were  made  the  whole  matter  was 
abandoned  by  the  Department,  and  the  Iron 
Company  has  neither  performed  any  of  the 
work  which  was  referred  to,  nor  has  it  ever 
been  called  on  to  do  so. 
ThaJudffTnerU  is  affifmud, 
Tnieoopy.    Test: 

James  H.  HoKenney,  Clerk,  Sup.  Ooorti  U.S. 


QUIN  BOHANAN,  Pliff.  M  Err.. 

e. 
STATE  OF  NEBBASEA. 

(See  &  a  Reporter's  ed.  281-2831) 

JurudietUfn. 

The  Supreme  Court  of  a  State  havlnff  denied  a 
claim  of  immunity  speoiaUy  set  up  under  Artlole  V 
of  Ameodments  to  the  I^eral  Constitution,  this 
oourt  has  jurisdiction  to  reylew  that  decision. 

On  motion  merely  to  dismiss,  the  merits  of  the 
question  on  which  Jurisdiction  depends  cannot  be 
considered. 

[No.  1261.] 
BubmitiedApr,  12, 1886.  Decided  Apr.  19, 1886. 

rr  EBBOB  to  the  Supreme  Court  of  the 
State  of  Nebraska. 

On  motion  to  dismiss. 

The  plaintiff  in  error  was  indicted  in  a  state 
oourt  of  Nebraska,  charged  with  murder  in  the 
first  degree.  Upon  tritu  he  was  convicted  of 
murder  in  the  second  degree.  The  Supreme 
Court  of  Nebraska  awarded  him  a  new  trial. 
When  his  case  was  remanded  to  the  lower  court 
he  was  again  placed  on  trial  on  the  same  indict- 
ment To  this  indictment  plaintiff  in  error  filed 
a  plea  of  autrtf(n»  acquit,  as  to  the  charge  of 
murder  in  the  first  degree,setting  forth  the  facts 
of  his  preyious  conyiction,on8aid  indictment,  of 
murder  in  the  second  degree.  This  plea  was  ad- 
Judged  bad  by  the  trial  court,  for  the  reason  that 
the  former  judgment  had  been  set  aside  at  the 
instance  of  the  plaintifiP  in  error.  The  question 
was  again  presented  to  the  trial  court,  by  way 
of  a  reouest  for  an  instruction  to  the  Jiury  to  the 
effect  that,  by  reason  of  the  preyious  acquittal, 
they  could  not  conyict  the  accused  of  murder  in 
the  first  degree,  which  instruction  was  refused; 
whereupon  the  Jury  conyicted  this  plaintifT  in 
error  of  murder  in  the  first  degree,and  the  court 
sentenced  him  to  be  hanged.  This  cause  was 
again  taken  to  the  Supreme  Court  of  Nebraska^ 
and  these  rulings,  with  other  matters,  assigned 
as  errors,  but  the  Judgment  of  the  lower  oourt 
was  by  the  supreme  court  affirmed;  whereupon 
the  present  wnt  of  error  was  sued  out. 

One  of  the  assignments  of  error  in  the  petition 
in  error  before  the  Supreme  Court  of  the  State 
of  Nebraska  was  as  follows: 

The  said  court  erred  in  putting  the  said  de- 
fendant twice  in  Jeopardy  for  the  same  offense 
in  yiolation  of  and  in  disre^rd  of  Article  V .  of 
the  Amendments  to  the  Constitution  of  the 
United  States,  which  provides:  "Nor  bhall  any 
person  be  subject  for  the  same  offense  to  be 
twice  put  in  jeopardy  of  life  and  limb." 

Meesre.  Wm.  Leese,  Attp-Gen,qf  Nebraska^ 
J.  B,  Strode,  J.  O.  Wateon  and  TT.  R  Keliey, 
for  defendant  in  error,  in  support  of  motion. 

Mesgre.  Okas.  0.  Whedan,  Ohae.  E.  Moffoam 
and  0.  P.  Mason,  for  plamtifl  in  error,  cmUra, 
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SuPRBMX  Court  of  the  Uhxtsd  States. 


Oct.  Tmbm^ 


1581 


Mr.  QkUfJuMm  Watte  deUvered  the  opfn- 
ion  of  Uie  oouit: 

Tfm  motion  U  d&iML  Bohanan  tet  ap 
specially  an  immunity  from  a  second  trial  for 
the  same  offense,  by  reason  of  Article  Y .  of  the 
Amendments  of  the  Constitution  of  the  United 
States.  This  was  denied  him  by  the  judgment 
of  the  supreme  court  of  the  State,  and  we  have 
Jurisdiction  to  review  that  decision.  Upon  a 
motion  to  dismiss  we  cannot  consider  the  merits 
of  the  question  on  which  our  jurisdiction  \le- 
pends,  and  no  motion  has  been  made  to  afllrm. 

True  copy.   Test: 

James  H.  MoKennej,  Ctark,  Sup.  Oourt,  XT.  8. 


GEORGE  CASHMAN,  A^t., 

«. 

AMADOR  AND  SACRAMENTO  CANAL 

COMPANY  BT  AL. 

(Bee  8.  a  Reporter's  ed.  SS-SL) 

JurisdkUan  cf  dreuit  court--dUmi»al  for  ed- 
lurion. 

An  order  of  the  droult  oonrt  dismteinff  a  bill  in 
ohanoery,  on  the  ground  of  ooUuaton,  affirmed;  a 
written  contraot  having  been  entered  into  between 
the  nominal  complainant,  an  alien,  and  a  olti- 
len  of  the  same  State  with  the  defendant,  which 
showed  in  express  terms  that  the  action  was  col- 
lufltve  within  the  meaning  of  section  6  of  the  Act 
of  Congress,  March  8, 1875. 

Pfo.  1288.1 
Submitted  Apr.  5, 1886.  Bedded  Apr.  19,  1886, 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  California. 


le  case  is  stated  br  the  court 
Mr.  A.  L.  EhodeSy  for  appellant 
Mr.  J.  H.  MeEune,  for  appellees: 
Cited  WiUiatM  r.  Nottavoa,  104  U.  8.  209 
>k.  26,  L.  ed.  719);  Haviee  ▼.  Oakland,  104  U. 
460  (Bk.  26,  L.  ed.  S2'0;  Detroit  ▼.  Dean, 

106  U.  8.  687  (Bk.  27,  L.  ed.  800);  Eaydm  ▼. 

Manning,  106  U.  S.  686  (Bk.  27,  L.  ed.  806); 

Bemardey.  Stebbine,  109  U.  S.  841  (Bk.  27.  L. 

ed.  966);  Fhrmington  y.  PiUetfurif,  114  U.  8. 

188  (Bk.  29,  L.  ed.  114). 

Mr.  Okief  Justice  Waite  deliyered  the  opin- 
ion of  the  court: 

This  is  an  appeal  under  section  6  of  the  Act 
of  Maroh  8, 1876,  18  Stat  at  L.  470,  chap.  187, 
from  an  order  of  the  circuit  court  dtsmissing  a 
1591  suit,  on  the  ground  that  it  did  not  really  and 
^  ■*  substantially  inyoWe  a  dispute  or  controversy 
properly  within  the  Jurisdiction  of  that  court. 
The  facts  are  these: 

Cashman,  the  plaintiff,  was  an  alien,  and  he 
owned  a  tract  of  700  acres  of  land  in  Sacramen- 
to County,  California,  situated  on  the  Cosum- 
nes  River,  which  it  is  claimed  was  injured  by  the 
mining  d^frie  thrown  on  it  in  the  working  of 
certain  mines  by  hydraulic  process.  On  the  9th 
of  September,  1886,  a  bill  in  chancery  was  filed 
in  the  Circuit  Court  of  the  United  States,  in  the 
name  of  Cashman,  against  the  Amador  and 
Sacramento  Canal  Company,  a  California  cor^ 
poration  and  certain  other  defendants,  all  citi- 
zens of  California,  to  restrain  them  from  oper- 
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ating  their  mines  so  as  to  aHow  the  dSMeto  be 

deposited  on  his  premises.  Subpenas  were  is- 
sued and  served  on  some  or  all  of  the  defend- 
ants, returnable  on  the  second  of  November. 
On  the  return  day  amotion  was  made  by  some 
of  the  defendants,  and  among  others  the  Ama- 
dor and  Sacramento  Canal  Company,  to  dis- 
miss the  suit  for  want  of  Jxuisdiction,  and  bo- 
cause  it  was  commenced  and  pjrosecuted  in  vio- 
lation of  the  provisions  of  section  6  of  the  Act 
of  March  8, 1876.  At  the  hearing  of  this  mo- 
tion it  appeared,  by  the  admission  of  both  par- 
ties, that  the  Coimty  of  Sacramento  and  Cash- 
man  had,  on  or  before  the  6th  of  October,  1885, 
entered  into  a  contract  in  writing  of  which  the 
following  is  a  copy: 

"Whereas,  the  County  of  Sacramento  desires 
to  restrain  the  miners  working  by  hydraulic 
process  on  the  Cosunmes  River  and  using  the 
bed  thereof  as  a  place  for  the  deposits  and  wast- 
age of  the  tailinffs  and  debris  iiom  their  mines; 
and  whereas,  it  u  desired  to  bring  such  suit  io 
the  Circuit  Court  of  the  United  States  for  the 
District  of  California  and  in  the  Nhith  Circuit; 
and  whereas,  George  Cashman  has  brought,  or 
is  about  to  bring,  such  suit  in  said  circuit  court 
agdnst  the  miners  working  on  the  Cosunmes 
lUver  by  hydraulic  process;  and  whereas,  the 
County  of  Sacramento  is  directly  interested  in 
the  said  suit  and  in  the  subject  matter  of  liti 

Stion,  and  the  same  is  brought  for  its  benefit^ 
B  county  being  unable  to  sue  in  such  court; 
and  whereas,  the  County  of  Sacramento,  by  a 
resolution  duly  passed  by  its  board  of  supervis- 
ors on  the  22d  day  of  September,  1886,  haa 
agreed  to  pay  the  costs  and  expenses  of  such 
suit,  and  to  keep  thesaid  Oeoree  Cashman  safe 
and  harmless  from  all  counsel  fees,  costs  and 
charges  to  be  paid  or  incurred  therein: 

"Now,  therefore,  this  contract  and  indent- 
ure, made  in  pursuance  of  said  resolution  be- 
tween the  County  of  Sacramento,  the  party  of 
the  first  part,  and  Cteorge  Cashman  aforesaid, 
party  of  the  second  part,  witnesseth:  That  the 
party  of  the  first  part,  the  said  County  of  Sac- 
ramento, does  hereby  stipulate,  covenant  and 
agree  to  supply  the  said  George  Cashman  with 
the  services  of  competent  attorneys,  to  wit:  A. 
L.  Rhodes,  8.  C.  Denson  and  Robert  T.  Devlin, 
to  institute.oonduct,  and  manage  such  suit;  and 
does  further  covenant  and  agree  to  pay  all  the 
charges,  costs  and  expenses  thereof  or  con- 
nect^  therewith,  and  to  hold  and  keep  him, 
the  said  George  Cashman,  safe  and  harmless 
from  any  costs,  counsel  fees,  charges  or  expens- 
es to  be  paid  or  incurred  in  the  institution,  con- 
duct ana  prosecution  of  the  said  suit. 

"The  said  George  Cashman,  the  party  of  the 
second  part  does  hereby  stipulate,  covenant,  and 
agree  not  to  compromise,  dismiss  or  setUe  the 
said  suit  without  the  consent  of  the  County  of 
Sacramento,  and  to  allow  the  said  county  and 
the  attorneys  af  onsaid  in  its  behalf  to  mana^ 
and  conduct  the  said  suit,  to  the  same  extent 
and  in  the  same  manner  as  if  such  suit  had 
been  commenced  by  and  was  prosecuted  in  the 
name  of  the  said  County  of  Sacramento. 

"In  witness  whereof  the  parties  hereto— the 
par^  of  the  first  bv  the  chairman  of  its  board 
of  supervisors,  he  oeing  by  a  resolution  of  said 
board  passed  September  &,  1886,  dulv  there- 
unto authorized — have  hereunto  set  their  hands 
and  seals  this  26Ui  day  of  September,  1886. 
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"This  contract  being  executed  in  duplicate, 
etch  party  retaining  one. 

JSiad  of  the  Board  of  Superylson  of  the  Oounty 
ofSactamenta] 

"County  of  Sacramento, 
"By  L.  H.  Fasaett, 

Chairman  Board  of  8upervi9ors, 

"Geo.  Cashman.  [seal.]" 

101]       Fpon  this    showing,  there  being  nothing 

against  it,  the  court  granted  the  motion.    To 

reverse  an  order  to  tmit  effect  this  appeal  was 

taken. 

It  Is  very  apparent  from  the  face  of  the  agree- 
ment, on  which  the  right  to  the  dismissal  de- 
pends, that  the  suit  was  oric:inally  brought  by 
the  OountY  of  Sacramento  K>r  Its  own  benefit, 
and  that  the  name  of  Cashman  was  used  with 
his  consent,  because  the  county  could  not  sue 
m  its  own  name  in  the  Circuit  Court  of  the 
United  Statea  The  recital  shows  in  express 
teims  that  the  suit  was  brought  for  the  benefit 
of  the  county  because  it  desired  to  restrain  the 
minen  from  depositing  the  dibr%$  from  their 
mines  in  the  bed  of  the  river,  and  it  could  not 
Boe  therefor  in  its  own  name  in  the  courts  of 
the  United  States.  For  this  reason  the  county 
pTOTided  the  attorneys  who  were  to  "institute, 
conduct  and  manage  such  suit,**  and  it  agreed 
"to  pay  all  the  charges,  costs  and  expenses 
thereof  or  connected  therewith,  and  to  hold 
and  keep  *  *  *  Cashman  safe  and  harmless 
from  any  costs,  counsel  fees,  charges  or  expens- 
es to  be  paid  or  incurred  in  the  institution, 
oondnct  and  prosecution  of  the  suit."  And 
Cashman,  on  his  part,  agreed  "not  to  compro- 
mue.  dismiss  or  settle  the  *  *  *  wit  without 
ttie  consent  of  the  county,  ♦  •  •  and  to  allow 
the  *  ♦  •  connty  and  the  attorneys  •  ♦  ♦  in 
its  hdialf  to  manage  and  conduct  the  *  *  * 
imt  to  the  same  extent  and  in  the  ftame 
manner  as  if  such  suit  had  been  commenced 
and  prosecuted  in  the  name  of  the  county." 
From  the  Yery  b^inning  the  suit  was  and  is  in 
reality  the  suit  of  the  county,  with  a  party 
phintiff  "coUuaiyely  made,"  "for  the  purpose 
«f  creating  a  case  cognizable"  by  the  Circuit 
Oomt  of  &e  United  States  under  the  Act  of 
laidi  8, 1875.  While,  therefore,  the  "dispute 
or  controversy*  "involved"  is  nominallv  be- 
tween Cashman,  an  alien,  and  the  defendants, 
dtizens  of  Galifomia,  it  is  "really  and  substan- 
tially between  one  of  the  counties  of  California 
and  citizens  of  that  State,  and  thus  not  "piop- 
criy  within  the  Jurisdiction"  of  the  c&cuit 
coorL 

I%e  order  ditmisting  the  miit  U  (j^jprmed. 

l^nieoopy.    Test: 

James  u.  XoKemiflT*  Ctek«  Sopi.  Oovirt,U.  B. 


W  COUNTY  COURT  OF  CAPE  GIRARDEAU 
COUNTY.  MISSOURI,  uxd  WILLIAM 
HAGAB  ST  ▲!..,  the  Judges  Thereof,  Plffs, 
in  Err,, 

e. 

UNITED  STATES,  «  rd.  ZiyB3R  T.  Hill. 

0ee  8.  a  **Gape  (TiravtlAiu  Camly  Covixi  «.  mW^ 
BeporterlB  ed.  68-72.) 

Mumd'pdl  ftondf—mandamus — fMLmdpal  tax- 
MtJM    ptnoer  of  Legidaturo-^^epeal  oftiaitUe. 

L  Where  bonds  were  fssued  bja  municipal  oor^ 
pantloa  under  a  statute  requlrtava  levy  or  special 
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tax  on  real  estate  for  their  payment  and  the  Aot  Is 
subsequently  so  amended  as  to  require  penonsl 
property  to  be  Included  within  the  levy,  a  holder  ot 
the  bonds  overdue  is  entitled  by  proper  prooeedlegt 
to  a  writ  of  mandate  directing  the  levy  of  the  tax 
on  both  species  of  property. 

2.  The  Act  passed  March  10.1871,  by  the  Legisla- 
ture of  Missouri  amending  the  Act  of  March  28, 
1868.  entitled  "An  Act  to  Aicllltate  the  OonstructiOD 
of  Rfdlroads  In  the  State  of  Missouri^*  was  not  re- 
pealed until  the  passage  of  the  Aot  of  March  24, 
ISSft.  The  omission  criP  the  Aot  of  March  10,  VOU 
from  the  Bevlaed  Statutes  did  not  operate  as  ara- 

"*^  [No.  315.] 

Arg^ted  Apr.  7, 1886.      Deeidsd  Apr.  19, 1889  s 

F  ERROR  to  the  Circuit  Ck>urtof  the  United 
States  for  the  Eastern  District  of  Missouri. 
Affirmed. 

The  case  is  stated  by  the  court. 

Mr.  B.  B«  Oliver*  for  plaintiffs  in  error: 

The  contract  between  the  taxpayers  of  Cape 
Girardeau  Township^  and  the  relator  herein  was 
to  the  effect  that  their  real  estate  alone  in  said 
township  should  be  charged  with  the  payment 
of  said  bonds,  and  that  the  personal  property 
therein  situate  should  not  be  chargea  for  the 
payment  of  any  part  of  the  same.  With  this 
contract  in  theu*  face  a  majority  of  those  voting 
on  the  proix)sition  voted  for  the  issuance  of  said 
bonds.  Such  was  the  construction  placed  upon 
this  Act  by  the  Supreme  Court  of  Ifissoun  at 
about  the  time  the  bonds  in  this  suit  were  is- 
sued. 

Misaouri,  wrd,  JST.  M.  Gent.  B.  R  Oo.  yJAnn 
Oo.  Ot.  44  Mo.  511. 

The  principle  is  identical  with  that  rule  of 
law  authorizing  a  city  to  assess  benefits  to  the 
owners  of  lots  fronting  on  streets,  and  with 
the  creation  of  draining  districts  to  relieve 
swamps,  marshes  and  other  low  lands  of  their 
stagnant  water. 

The  assessment  is  usually  made  with  refer- 
ence to  the  benefit  to  property;  and  it  is  diffi- 
cult to  frame  or  to  conceive  of  any  other  rule 
of  apportionment  that  would  operate  so  Justly 
and  equally  ih.  all  like  cases. 

Uhrig  v.  ^.  Louis,  44  Mo.  458;  EgypUan 
Levee  Oo.  v.  Hardin,  27  Mo.  495;  Cooley,  Const 
Lim.  pp.*506, 7, 10, 11,  and  cases  cited.  Sedgw. 
Stat.  &  Oonst.  Lim.  512-8, 554,  557. 

The  State,  through  its  Legislature  of  1868, 
authorized  Uie  taxpayers  of  Cape  Girardeau 
Township  to  enter  into  a  contract  with  the  hold- 
ers of  its  bonds,  upon  the  express  condition  that 
if  said  township  would  assist  in  building  a  rail- 
road, a  benefit  to  the  public,  the  State  would 
guaranty  that  their  real  estate  alone  should  be 
taxed  and  that  thehr  personal  property  should 
not  be  so  taxed. 

Cooley,  Const.  Lim.  *  278,  and  cases  cited; 
Sloan  V.  Baeifh  B.  B.  61  Mo.  24. 

That  the  Legislature  of  a  State  can  surrender 
its  sovereign  power  to  tax  certain  property, 
rights,  or  franchises  is  not  an  open  ouestion. 

Dartmouth  OoU.  v.  Woodward,  4  Wheat  518 
(17  U.  S.  bk.  4,  L.  ed.  621^. 

In  Mwrray  v.  OharleeUm,  96  U.  S.  482  (Bk. 
24,  L.  ed.  470),  this  court  in  substance  said:  a 
Legislative  Act  which  assumes  to  repeal  any 
tax  law  in  force  when  relator's  bonds  were  is- 
sued, and  under  which  he  was  entitled  to  en* 
force  payment  is,  as  to  him,  unconstitutional 
and  voia. 

Here  the  municipality  does  not  seek  to 
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aTold  wliat  it  hM  expressly  promised,  Irat  in  at- 
temptiiig  by  mamdamiu  to  compel  the  County 
Oocfft  to  le^y  a  tax  on  the  personal  property  of 
the  township,  the  creditor  endeavors  to  make 
property  liable  to  pay  a  debt  the  mnnicipality 
expressly  promised  shotdd  not  be  so  made  lia- 
ble. 

The  Act  of  1871,  if  construed  to  make  the 
personal  property  of  Cape  Girardeau  Township 
liable  for  a  debt  YOted  with  reference  to  the 
realty  of  the  township  alone,  is  in  effect  Uie 
establishment  of  a  pecuniary  demand  against  the 
personal  property  of  the  dtusens  of  that  munici- 
pal township  without  their  consent,  a  consent 
expressly  required  by  the  State  Constitution. 

See  HampMre  y.  Franklin,  16  Mass.  76-64, 
«i^  in  Cooley,  Taxation,  p.  484. 

The  power  to  force  taxation  upon  the  people 
for  objects  not  within  the  ordinary  scope  of 
local  goyemment  is  also  denied  in  Maine,  Wis- 
consin, Michigan,  Ejinsas  and  Ulinoia. 

Cooley,  Tax.  p.  484. 

MesnTB,  J.  B«  Henderson  and  Jamtm  2L 
Leioii,  for  defendant  in  error: 

The  i)ower  of  the  Legislature  to  pass  the 
amendatory  Act  of  March  10, 1871,  suDjecting 
personal  property  to  the  payment  of  a  pre-exist- 
ing debt  IS  fully  settled  by  the  adjudications  of 
the  Supreme  CJourt  of  Missouri. 

Hannibal,  etc,  B,  B.  Oo.  y.  State  Bd,  BguaH- 
tation,  64  Mo.  294;  8t,  LcmU  y.  Clemene,  52  Mo. 
188;  Glatgaw  y.  Boiose,  48  Mo.  479;  8t,  Louie 
y.  Mfir$.  Bank,  49  Mo.  574;  8t,  Joseph  y.  Ra'n- 
niM  A8t,J.B  B.  Oo.  89  Mo.  476;  State  y. 
DuUe,  48  Mo.  282;  Northern  Mb.  B.  B.  Co.  y. 
Maguire,  4»  Mo.  490;  Statew.  St.  Louis  Oo.  Ot, 
84  Mo.  646. 

The  rulings  of  the  Missouri  Court  are  sus- 
tained on  pnndple  by  the  decisions  of  this 
court. 

AfeOUUoeh  y.  Md.  4  Wheat.  428  (LI  U.  S.  bk. 
4,  L.ed.606);  Pitielmrg,  Ft.W.  db  0.  B.  B.  Oo. 
y.  Pa.  15  WaU.  826  noU  (82  U.  S.  bk.  21,  L.  ed. 
189);  Bank  y.  Neu>  York.  2  Black,  681  (67  U.  S. 
bk.l7,L.ed.451);  Veazie Bank Y.Fennofi  Wall. 
588  (75  U.  S.  bk.  19,  L.  ed.  482).  See  also, 
Trustees  of  Oass  v.  Dillon,  16  Ohio  St  88;  Toff- 
lor  y.  Thompson,  42  HI.  9;  Briscoe  y.  AUison, 
4Bm.291;  AM  y.  GMm,  52  Pa.  482;  Bunno- 
fan  y.  OreenJlFIJll.  68;  John  y.  Cincinnati,  B. 
^jn.W.B.R  Oo.  85Ind.589;  Oommonu>eatth 
y.  Oomfnr.  40  Pa.  848. 

Mr,  Juetiee  Harlajideliyered  the  opinion  of 
the  court: 

This  Is  a  proceeding  by  mandamus  com- 
menced in  the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  Missouri  The  infor- 
mation is  based  upon  a  Judgment  obtained  by 
the  relator  in  that  court  April  7,  1881,  for  the 
sum  of  16^659.80,  the  amount  of  certain  past 
due  coupons  of  bonds  issued  by  the  County  of 
Cape  Girardeau,  in  that  State,  for  the  payment 
of  a  subscription  made  by  the  townshm  of  the 
same  name  to  the  capital  stock  of  me  Cape 
Girardeau  and  State  Line  Raiboad  Company. 
The  authority  for  making  the  subscription  and 
issuing  the  bonds  was  a  jrapular  yote  at  a  town- 
ship election  held  on  the  18th  of  April,  1869, 
under  a  statute  of  March  28, 1868,  entitled  "An 
Act  to  SscOitate  the  Construdion  of  Raikoads 
in  the  State  of  Missouri."  Laws  Mo.  1868,  p. 
92.  The  first  section  of  that  Act  prescribes  the 
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condition  upon  which  such  electfons  oould  be 
ordered  by  the  county  court,  and  requires 
coupon  bonds  to  be  issued,  in  payment  m  any 
subscription  yoted,  "if  it  shall  appear,  from  the 
returns  of  such  election,  that  not  less  than  two 
thirds  of  the  qualified  yoters  of  such  township 
yotin^^  at  such  election  are  in  fayor  of  such  sub- 
scription." By  the  second  section  it  is  made 
the  duty  of  the  county  court,  from  time  to  time, 
in  order  to  pay  any  subscription  so  yoted,  or  [sq 
the  interest  and  principal  of  any  bond  issued  on 
account  of  such  subscription,  to  "leyy  and 
cause  to  be  collected,  in  the  same  manner  as 
county  taxes,  a  spedal  tax,  which  shall  be  leyied 
on  all  the  real  estate  lying  within  the  township 
making  the  subscription,  in  accordance  with 
the  yaluation  then  last  made  by  the  county  as- 
sessor for  county  purposes." 

By  an  Act  passed  March  10, 1871,  the  second 
.section  of  the  last  mentioned  statute  was  so 
amended  as  to  require  this  special  tax  to  be 
"leyied  on  all  the  real  estate  and  personal  prop- 
erty, including  aU  statements  of  merchants  doing 
Imeiness  within  the  said  dty,  town,  township 
or  county,  lying  and  being  within  the  town- 
ship making  the  subscription,  in  accordance 
witn  the  yaluation  then  last  made  by  the  county 
assessor  for  county  purposes;  Provided,  how- 
eeer,  that  no  county,  city,  town  or  township 
shall  eyer  in  the  aggregate  subscribe  a  sum  ex- 
ceeding 10  per  cent  of  the  last  aimual  assess- 
ment, within  said  county,  city  or  township." 
Laws  Mo.  1871,  p.  55. 

It  is  ay  erred  in  the  information  that  a  demand 
was  made  upon  the  County  Court  and  the 
judges  thereof  to  pay  the  said  judgment,  in- 
terest and  costs,  or  that  they  leyy  and  cause  to 
be  collected  upon  the  real  estate  and  personal 
property  in  the  township  subject  to  taxation,  in- 
cluding merchants' licenses,  a  tax  according  to 
law  for^Xhe  purpose  of  pajring  the  said  judg< 
ment,  interest  and  costs;  that  such  demand 
was  refused;  and  that  the  county  has  no  prop- 
erty out  of  which  the  judgment,  interest  and 
costs  can  be  made. 

The  return  of  the  altematiye  writ  of  manda- 
mus admits  the  rieht  of  the  relator  to  a  leyy  of 
a  tax  uponthe  real  estate  in  the  township;  but 
to  so  much  of  the  information  as  seeks  to  com- 
pel a  leyy  upon  personal  property  and  mer- 
chants' licenses,  the  county  makes  the  following 
defense:  That  the  Act  oi  March  10, 1871,  was 
repealed  by  the  General  Assembly  of  Missouri 
in  1879,  liefore  the  relator  obtained  his  Judg- 
ment; and  that  the  County  Court  has  not  had 
since  such  repeal,  and  has  not  now,  any  author- 
ity to  levy  taxes  upon  personal  property  or 
merchants'^  licenses  In  the  Township  of  Cape 
Girardeau  for  the  purpose  of  paying  relator's 
Judgment.  .^y, 

Upon  the  final  hearing  of  the  cause,  it  was  ^^ 
order^  that  the  County  Court,  within  thirty 
days  after  being  served  with  a  copy  of  the  order, 
shaU  cause  to  be  paid  whateyer  amount  of 
motley  may  be  in  the  treasury  of  the  county  to 
the  credit  of  the  township,  applicable  to  the 
payment  of  the  judgment  herem; ' 'said  amount  i 

bemg  whatever  sum  has  not  been  heretofore  i 

paid  on  Judgments  and  writs  thereunder,  pr^  , 

rata,  rendered  upon  coupons  for  which  taxes  , 

haye  been  collected  for  the  coupons  due  of  the 
same  year,  from  which  said  Judgments  and 
writs,  if  any  other  than  the  relators  in  this  caae^  , 
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onleai  of  equal  date  therewith,  are  to  be  ez- 
duded  ID  said  pro  rata  computatioa." 

It  wu  further  ordered  ana  adjudged  that,  in 
default  of  the  payment  of  the  nill  amount  of 
the  principal,  interest,  and  costs,  the  Oounty 
Oouit  "cause  to  he  levied  and  collected,  in  the 
ttEDB  manner  as  coun^  taxes  are  levied  and 
collected,  a  special  tax  to  be  assessed  and  levied 
AD  all  the  real  estate  and  personal  property  ly- 
in^  and  beinc  within  the  Township  of  Cape 
6traideau,inthe  saidCk>untyof  CapeGiraideau; 
and  includ^  all  statements  of  merchants  doing 
bosinesBwitmn  said  township,  for  the  purpose 
of  paying  the  Judgment  of  relator,  or  so  much 
thereof  88  may  remain  unpaid  at  the  time  of 
making  said  levy,  together  with  interest  and 
costs;"  that  the  levv  so  ordered  and  directed  be 
made  at  the  time  of  making  the  annual  levy  of 
taxes  for  state  and  county  purposes  in  the  year 
1»88;  that  the  said  special  tax  be  extended  on 
the  regular  tax  book  for  said  year,  in  a  separate 
column  on  said  book;  and  mat  it  "cause  the 
eoOection  of  said  tax  by  suit,  distraint,  or  other- 
wi%,  as  by  law  required,  and  when  collected  to 
pay  the  same  to  uie  relator  or  his  attorney  of 
record." 

From  that  Judgment  the  present  writ  of  error 
has  been  prosecuted. 

The  plaintiffs  in  error  concede,  as  they  must 
hare  done,  that  the  coupons  upon  which  the  re- 
lator obtained  Judgment  are,  in  view  of  the  de- 
cisions of  this  court,  obligations  which  may  be 
enforced  by  suit  against  tbe  county.  If  anv 
qoestion  could  have  been  made  as  to  their  valid- 
ity, it  is  concluded  by  the  Judgment  which  is 
tiie  foundation  of  the  present  proceeding.  The 
onlj  question  now  before  us  is,  whether  the  re- 
lator &  entitled  to  have  a  tax  levied  upon  any 
property  other  than  real  estate  lyiuff  within  the 
township.  In  behalf  of  the  plaintiffs  in  error 
it  is  contended  that,  as  the  Act  of  1808  only  re- 
quired a  tax  to  be  levied  on  real  estate,  it  was 
hejond  the  power  of  the  Legislature  by  subse- 
(jiKnt  enactment,  after  the  Donds  were  issued, 
to  subject  any  property  other  than  real  estate 
to  taxation  for  the  purpose  of  meeting  this 
liability  of  the  township.  Such  legislation,  it 
ii  claimed,  is  in  violation  of  the  prohibition, 
found  in  both  the  National  and  State  Gonstitu- 
tions,  of  laws  impairing  the  obligations  of  con* 
tracts.  This  position  cannot  be  maintained. 
There  was  not,  within  the  meaning  of  such 
prohibition,  any  contract  between  the  State  and 
the  township  in  respect  either  of  the  subscrip- 
tioQ  which  the  latter  voted,  or  of  the  bonds  is- 
ned  hi  its  behalf.  The  township  behig  a  part 
of  the  civil  goivemment  of  the  State  established 
for  pnUic  porpoees,  the  powers  conferred  upon 
it  were  at  all  tunes  subject  to  legislative  control 
ormodifieation— «t  least  to  such  as  was  not  in- 
ooQsistent  with  the  contract  rights  of  third  par- 
ties But  for  the  provision  in  the  State  Oonsti- 
totton  making  the  assent  of  the  voters  of  the 
township,  given  at  an  election  held  for  that  pur- 
pofie,  a  condition  precedent  to  the  right  of 
making  a  snb8cription,'in  its  behalf,  in  aid  of 
the  construction  of  railroads,  the  Legislature 
ooold  have  imposed  the  tax  without  submitting 
the  question  to  popular  vote.  The  provision  in 
the  Act  of  1868  8iu>Jecting  real  estate  to  the  tax 
tberein  authorized  was  nothing  more  than  an 
ezprearionof  the  legislative  will,  and  did  not 
pro?ent  the  enlargement,  in  the  discretion  of 
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the  Legislature,  of  the  subjects  of  taxation.  The 
township  bavins:  legally  incurred  an  obligation 
to  pay  the  bonds  in  question,  it  was  competent 
for  the  Legislature,  at  anv  thne,  to  make  pro- 
vision for  its  being  met  by  taxation  upon  any 
kind  of  property  within  the  township  that  was 
subject  to  taxation  for  public  purposes. 

The  onlv  remaining  point  to  be  considered  is 
whether  the  Act  of  1871  was  in  force  when  this 
proceeding  was'  commenced.  We  are  of  opin- 
ion that  it  was.  It  certainly  had  not  then  been 
expressly  repealed.  But  it  is  argued  that  the 
Legislature  refused  to  incorporate  it  in  tbe  Re- 
vision of  1879,  and  by  such  refusal  indicated  a 
purpose  to  repeal  it.  One  answer  to  this  argni- 
ment  is  that  it  docs  not  appear  that  the  Legislar 
ture  so  refused.  Its  express  direction,  at  the 
regular  session  of  1879,  was  that  the  Revised 
Statutes,  which  it  then  ordered  to  be  prepared, 
should  contain  all  laws  of  a  general  nature  in 
force  at  the  commencement  of  that  session  and 
^'not  expresslv  repealed,  nor  repugnant  to  Uie 
provisions"  of  anv  Act  passed  at  mat  session, 
"and  continued  in  force  by  their  own  provis- 
ions." Rev.  Stat.  Mo.  1879,  §  8164.  It  was 
further  declared  that  "All  Acts  or  parts  of  Acts 
of  a  genera]  nature,  in  force  at  the  commence- 
ment of  the  present  session  of  the  General  As- 
sembly, and  not  repealed,  shall  be  and  the  same 
are  hereby  continued  in  full  force  and  effect, 
unless  tbe  same  be  repugnant  to  the  Acts  passed 
or  revised  at  the  present  session."  §  8161.  It 
is  not  claimed  that  the  Act  of  1871  was  repug- 
nant to  any  Act  passed  at  the  session  of  1879, 
when  the  revision  was  set  on  foot;  and  as  it  had 
not  then  been  "expressly  repealed,"  it  results 
that  it  was  continued  in  full  force.  And  this 
seems  to  have  been  the  view  of  the  Legislature 
at  a  subsequent  session;  for,  by  an  Act  passed 
March  24,  1885«  after  the  Judgment  below,  the 
Act  of  March  10,  1871,  was  expresslv  repealed. 
We  perceive  no  ground  for  holding  that  the  Act 
of  1871  was  replied  prior  to  the  passage  of  the 
Act  of  1885. 

The  Judgment  it  affirmed. 

True  copy.   Test: 

James  H.  MoKnmey,  CSerk,  Sup.  Oourt,  U.  8. 
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DISTRICT  OF  COLUMBIA, 

CBee  &  a  Beporter'B  ed.  19-a.) 

Munidpai  eorparaticnr—c(ma(rueU(m  afrnwer^-^ 
liabiUty  of  corporation  to  private  parUa'-jU' 
dicial  and  ministerial  acts, 

1.  The  acts  of  munioipal  authorities.  In  adopting 
a  general  plan  of  drainage,  and  detgirmlnlDg  when 
and  where  sewers  shall  be  built,  of  what  size  and 
at  what  level,  are  of  a  quasi  Judicial  nature,  involv- 
ing the  exerolse  of  deliberate  judgment  and  large 
discretion,  not  subject  to  revision  by  a  court  or 
jury  in  a  private  action  for  not  sufficiently  draining 
a  particular  lot  of  land.  But  the  construction  and 
repair  of  sewers  according  to  the  general  plan  so 
adopted,  are  simply  ministerial  duties,  for  the  neg- 
ligence of  which  the  municipality  maybe  sued  by  a 
I>er8on  whose  property  is  thereby  inlured. 

2.  In  an  action  against  a  municipality  by  an  owner 
oC  a  house  and  land  for  damages  thereto  from  an 
overflow  from  a  sewer  alleged  to  have  been  know- 
ingly constructed  and  continued  upon  an  unreason- 
able and  defective  plan  and  of  inadequate  capacity 

75 


t721 


[101 


i^-^ 


SiTPBmCB  COUBT  OF 


XJbtxbd  STATSa. 


Oct.  Tbsm, 


for  ttB  mnpoM,  and  wronsfiiQy  permttted  to  be- 
oome  onoked  ap,  evidenoe  was  inadmtelUe  of 
what,  In  the  case  of  a  tre8het,or  of  a  great  fall  of 
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rain,  would  tie  the  oonseqiienoe  of  tiie  cuff erenoe  in 
leyei  between  the  aewer  In  Question  and  another 
sewer  oonneoting  with  It,  offered  with  a  Ylew  of 
showing  that  the  plan  on  whloh  the  sewer  had  been 
oonstruoted  had  not  been  Jadldoualy  selected.  The 
eyldenoe  was  incompetent  as  showing  the  plan  of 
drainage  to  be  injamoious  and  insulBoient,  and  Im- 
material upon  the  question  of  nesrllffenoe  in  the 
oonstructlon  or  repair  of  the  sewer,  or  that  it 
created  a  nuisanoe. 

[No.  188.] 

ArguedMair.M8,B4,lS86.  IkGidedApr.19,1886. 

F7  ERROR  to  the  Supreme  Ck>urt  of  the 
District  of  Ckdumbia.    Affirmed. 

Statement  by  Jfr,  Jtutice  Qrwuw : 

This  was  an  action  against  the  District  of 
Oolumbia  by  a  citizen  ana  taxpayer  in  Wash- 
ington, to  recover  damages  caused  to  his  house 
and  land  fronting  on  Sussouri  Avenue,  in  the 
summer  of  1877,  by  the  overflow  of  foul  water 
from  a  sewer  in  that  avenue,  which  the  decla- 
ration allied  that  the  defendant  knowingly 
constructed  and  continued  upon  an  unreason- 
able and  defective  plan,  and  of  inadequate  ca- 
pacity for  its  purpose,  and  wrongfully  permit- 
ted to  become  choked  up.  The  defendant  de- 
nied its  liabiH^. 

The  plaintiirs  bill  of  exceptions  stated  that 
he  testified  that  at  the  timeiuleged  his  house 
and  land  were  overflowed  and  injured  by  foul 
water  from  this  sewer;  that  he  noticed  that  the 
water  in  the  avenue  was  very  deep;  and  that 
he  never  saw  or  knew  of  any  flooding  or  over- 
flow of  the  avenue  or  of  his  property  until  the 
sewer  was  constructed.  The  restof  the  bill  of 
exceptions  was  as  follows: 

"  And  to  sustain  further  the  Issues  joined,  the 
plaintiff  put  upon  the  stand,  as  his  witness, 
Benjamin  Severson,  a  citizen  of  Washington, 
and  an  engmeer  by  profession,  who  testifled  to 
the  Tiber  sewer  being  two  feet  lower  at  its  base 
than  the  Missouri  Avenue  sewer  where  they 
meet  each  other;  and  being  asked  by  the  coun- 
sel for  the  phdntiff  what,  in  his  opinion,  the 
consequence  would  be  in  case  of  a  freshet  or 
flpreat  fall  of  rain,  the  question  was  objected  to 
by  the  counsel  of  the  defendant,  unless  the 
counsel  for  the  plaintiff  stated  his  object  in  ask- 
ing such  question;  and  thexeupon  It  appeared 
that  it  was  asked  with  the  view  of  showing  by 
that  witness  that  the  plan  on  which  the  sewer 
had  been  constructed  by  the  authorities  of  the 
District  had  not  been  Judiciously  selected; 
and  thereupon  the  testimony  was  objected  to, 
and  the  court  after  argument,  sustained  the  ob- 
jection, to  which  ruling  the  phdntifPs  counsel 
excepted." 

The  Jury  returned  a  verdict  for  the  defend- 
ant, the  exceptions  were  overruled  by  the  court 
in  eeoeral  term,  and  the  plaintiff  sued  out  this 
writ  of  error. 

Mr.  Frank  T«  Browning,  for  plaintiff  in 
error: 

Whether  the  defendant  should  lay  a  sewer  or 
not  in  front  of  plaintiff's  premises,  may  be  held 
to  be  a  matter  of  discretion,  and  in  determining 
that  question,  its  officers  mav  be  said  to  be  act- 
ing judicially;  but  having  determined  to  lay 
one,  their  acts  as  to  the  plan  thereof,  and  its 
construction  in  accordance  therewith,  are  min- 
IsteriaL 

7e 


Barton  v.  /^fraefue,9d  N.  Y.  64;  BoamvUU 
V.  Decker,  84  Ind.  825:  (Xtyqf  JHxony.  Baker, 
86  m.  618;  Weiee  v.  00^  if  MaHetm,  76  Ind. 
241;  AMey  v.  TwiBufim,  86  Mich.  296;  Cool- 
ey.  Torts,  680;  Oummins  v.  Oity  cf  Seymour, 
79  Ind.  491. 

The  skill  and  care  which  is  incumbent  rdatea 
as  well  to  the  capacity  of  the  sewer  as  to  the 
mechanism  in  its  construction;  as  well  to  its  plan 
as  to  its  execution. 

IndianapoUe  v.  Bufer,  80  Ind.  286;  Looaru- 
part  V.  Wright,  26  Ind.  612;  Boeheeter  Whits 
Lead  Oo.  v.  Boeft^ter,  8  N.  Y.  488.  Bee  espe- 
cially Weim  V.  City  of  Madimm,  76  Ind.  241; 
Weighiman  v.  Wa^tington,  1  Black,  89  (66  U. 
S.  bk.l7,L.  ed.62). 

Meeere,  A.  Q.  Biddle  and  H.  B.  D»Ti*,  for 
defendant  in  error: 

Cited,  JfiOey,  BroMyn.  82  N.  Y.  489;  Child 
V.  Botton,^  Allen.  41;  WUeon  v.  New  Tork,  1 
Denio.  699;  Carr  v.  Northern  Libertiee,  86  Pa. 
St.  824^  approved  by  Sharswood, «/;,  in  Grant 
V.  Brie,  &  Fa.  422;  Detroit  v.  Beekman,  84 
Mich.  126;  Van  Pelt  v.  Davenport.  42  Iowa,  808; 
DilL  Man.  Corp.  8d  ed.  gg  9^,  966,  980,  997. 
1041, 104B,  1044, 1046-1061;  BoU  v.  Indianapo^ 
lie,  62  Ind.  647;  BoeeU  v.  City  cf  Andoreon,  91 
Ind.  691;  iPbtrv.  PhUa.  88  Pa.  809;  Fo^ery. 
8t.  Louie,  71  Mo.  167;  mnsi  v.  Loekport,  60 
N.  Y.  288;  Urguhart  v.  Odgeneburgh,  91  N.  Y. 
67;  /a  a  97  N.  Y.  288;  Laneing  v.  IMan,  87 
Mich.  162;  AehlM  v.  Fort  Huron,  86  Mich. 
296.  See  Dfll.  mm.  Corp.  f^  1047,  note  1,  p. 
1074;  Emory  v.  LoweU,  104  Mass.  18,  pp.  16, 
16;  MerrifiSdy.  Woreeeter,  110  Mass.  216, 221; 
Hitt  V.  Boeton,  122  Mass.  844,  868, 876. 

Mr,  Juetiee  Ghrasr*  after  statine  the  case  as 
above  reported,  delivered  the  opmion  of  the 
cooTt: 

The  dutiea  of  the  munidpal  authorities,  in 
adopting  a  general  plan  of  drainaee,  and  deter- 
mining when  and  where  sewers  anall  be  built, 
of  wlukt  size  and  at  what  level,  are  of  a  quasi 
Judicial  nature,  involving  the  exercise  at  delib- 
erate Judgment  and  larce  discretion,  and  de- 
pending upon  considerations  afleotinff  the  pub- 
lic heaUh  and  general  convenience  througnout 
an  extensive  territory;  and  theexerelse  of  such 
Judgment  and  discretion,  in  the  selection  and 
adoption  of  the  general  plan  or  system  of  drain- 
age, is  not  subject  to  revision  by  a  court  or  Jury 
in  a  private  action  for  not  sumdentiy  draining 
a  particular  lot  of  land.  But  the  constructioi? 
and  repair  of  sewers,  acoordinff  to  tiie  genera) 
plan  so  adopted,  are  simply  mmisterial  duties; 
and  for  any  negligence  in  so  constructing  a 
sewer,  or  keeping  it  in  repair,  the  municipfuity 
which  has  constructed  and  owns  the  sewer  may 
be  sued  by  a  person  whose  property  is  thereby 
injured. 

The  principal  dedskms  upon  the  subject  are 
collected  in  the  briefs  of  counsel,  and  generally, 
if  not  uniformly,  support  these  propositions. 
The  leading  authorities  are  the  judgments  of 
the  Supreme  Judicial  Court  of  Massachusetts, 
delivered  by  Mr.  Justice  Hoar,  in  Child  v.  Boo^ 
ton,  4  Allen,  41, 61-li8,  and  of  the  Court  of  Ap- 
peals  of  New  York,  delivered  by  Chief  Justice 
Denio,  in  Mills  v.  BroMyn,  82  N.  Y.  489, 495- 
600. 

In  Barnes  v.  Distria  of  Oolumhia,  91  U.  8. 
640, 666  [Bk.  28,  L.  ed.  440, 446],  it  was  said 
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i^h  Boehmlgr  WhUe  LBodOa.  y.  JBMtofar, 
t  N.  T.468,  'The  city  was  held  liable  .becaiiM 
ftooofltroctod  a  sewer  whidi  was  not  of  saiB- 
Hent  capad^  to  cany  off  the  water  draining 
iBto  iL   The  work  waa  well  done;  bat  the 


aloptaiaod  carrying  oat  of  the  plan  waa  held 
to  be  an  act  of  negUgence."  But  this  was  clearly 
amifltake;  forinthel&MsAMtarCbasthefactwaa 
distiiictly  f  oood  that  the  insoffidency  of  the 
colvot  to  cany  off  the  water  was  owing,  not 
merely  to  the  soukllneaB  of  its  aise,  bat  to  "the 
wint  of  akffl  in  its  ccmstrucUon;"  8  N.  Y.  405; 
nd  the  ease  waa  distingalshed  on  that  groand 
h  MiOiY,  BroMyn, ^N.  Y.  499.  The qaeetion 
Id jodpneDt  hi  Bairnt9Y.  IK&Mti  cf  OAwMa, 
as  well  as  in  ITif^ift^man  ▼.  Voa^fi^i^,  1  Black« 
S9[M  U.  8.  bk.  17,L.ed.  62],  waaof  monicipal 
fiattlily,  not  for  an  inluiy  to  inoperty  by  a 
Kwer,  bat  for  a  personaa  injaiy  to  a  traveler  by 
a  want  of  repair  in  the  highway,  a  qaestion  not 
DOW  before  oa  In  &r<ofi  ▼.  itij^ramMf,  86  K. 
PI  T.M,  also  dted  for  the  plaintiff,  the  groand  of 
action  waa  not  the  {dfui  of  constnicting  the 
Kwer,  hot  the  neglect  to  keep  it  in  repair. 

In  the  present  case,  the  only  evidence  offered 
I7  the  pUuntiff,  whidi  waa  ezdaded  t^  the 
oonrt,  was  evidence  of  what»  in  the  case  of  a 
freshet  or  of  a  great  fUl  of  rain,  would  be  the 
ooDsequence  of  the  difference  in  level  between 
the  aewer  in  qaestion  and  another  sewerconnect- 
in?  with  it;  and  this  evidence,  as  the  plaintiff's 
coooael  avowed,  waa  offered  "with  the  view  of 
Aowing  that  the  plan  on  which  the  sewer  had 
been  oonstracted  bv  the  aathorities  of  the  Dis- 
trict had  not  been  judicioasly  selected." 

The  evidenoe  ezdaded  was  dearly  inadmis- 
dUe  for  the  only  parpose  for  which  it  waa  of- 
fered. As  showing  that  the  plan  of  drainage 
waa  injodidoaa  and  insnffldent,  it  was  incom- 
petent As  bearing  apon  the  qaestion  whether 
tbeie  was  any  negl^;ence  in  the  actual  construc- 
tion or  lepur  of  the  sewer,  or  the  qaestion 
whether  the  aewer  was  so  constructed  as  to 
create  a  nuisance  upon  the  plaintiff's  property, 
it  was  immateriaL  The  instructions  civen  to 
tejuy  are  not  reported  and  must  oe  pre- 
nmed  to  have  been  accurate  and  sufDdent. 

JvdffmmU  afirmed, 

IVoeoopT.   Test: 

tenea  H.  m  dPtennesr,  Glerk,  Bop.  Ck>iirt,U.  8. 


HI]   MRXICAN  NATIONAL  0ON8TRXJ0TION 
COMPANY,  Plff.  in  Sir., 

e. 
GUILLAME  REUSENa 

(See  a  a  BepartorlB  ed.  4a4SU 

brattice   vcurUif  en  sapersedeaa. 

Amoyontoieaiilre  piaintlir  fn  error  tofumJsb 
addUtaud  seourftr,  not  beoauae  plaliitlir*s  oondl- 
tioo  has  changed  once  the  seonrity  was  taken,  but 
iKcraae  another  surety  ought  to  have  been  required 
before  the  attachment  was  dJsoharged,  will  not  he 
pinted,  as  this  was  one  of  the  facts  existing  at  the 
ome  the  security  was  accepted,  and  not  open  to 
eonrideration  on  review. 

^o.  960.] 
Buhutied  Apr.  If,  IS86.  Decided  Apr.  23, 1886. 

F  ERROR  to  the  Oircait  Court  of  the  United 
States  toi  the  Southern  District  of  New 
m  U.  S. 


York.     Motion  for  additional  aeearlty  on  the 
mipmedea».    Denied. 

This  action  waa  commenced  in  the  Sapreme 
Court  of  the  State  of  New  York,  in  Febniary, 
1884,  bv  the  defendant  in  error  against  the 
plaintiiz  in  enor,  to  recover  a  sum  of  nioney. 

On  or  about  the  6th  day  of  Februaiy,  1884L 
the  defendant  in  error  obtained  a  warrant  dc 
attachment  against  the  property  of  the  plaintiff  .^^. 
in  error;  and  the  sum  of  |aO,000,  then  on  de-  L^^i 
posit  in  the  Ajnerican  Exdumge  National  Bank 
to  the  credit  of  the  plaintiff  in  error,  was  levied 
on  by  the  sheriff  to  secure  said  daim,  interest 
and  costs. 

On  or  about  the  dOth  day  of  February,  1884, 
the  plaintiff  in  error  served  an  undertaking, 
for  tne  purpose  of  disdiarging  said  attachment, 
pursuant  to  sections  687  and  688  of  the  Code  of 
Civil  Procedure  of  tiie  State  of  New  York. 

The  undertaking  given  by  the  plaintiff  in  er- 
ror in  this  case  was  not  an  undertaking  with 
two  sureties  as  provided  in  section  688  of  the 
New  York  Code,  but  was  one  executed  bv  the 
Fiddity  and  Casualty  Company  of  New  York, 
pursuant  to  the  Act  of  the  Legislature  of  the 
State  of  New  York,  passed  June  18, 1881.  be- 
ing diapter  486  of  the  Laws  of  1881,  entitied 
"An  Act  to  Facilitate  the  Giving  of  Bonds  Re- 
quired by  Law." 

It  was  allowed  by  one  of  the  lustices  of  the 
Sapreme  Court  of  the  State  of  New  York, 
ajKidnst  the  protest  and  objection  of  the  plaint- 
iff in  error  on  or  about  the  28d  day  01  Feb- 
ruiuT,  1884. 

The  Fidelity  and  Casualty  Companv  of  New 
York,  that  gave  this  undertaking,  did  so  under 
a  special  rule  of  the  Supreme  Court  of  the 
State  of  New  York,  adopted  by  said  court  after 
thepassaffe  of  the  above  Act  of  1881. 

Th'ireaiter  a  general  demurrer  to  the  com- 

Elaiut  of  the  plaintiff  in  error  was  interposed 
y  tiie  defendant  in  error;  and  when  the  issnes 
of  law  raised  thereby,  were  upon  the  day  cal- 
ender of  said  supreme  court  for  trial,  the  case 
was  removed  into  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Soutiiem  District  of  New 
York  upon  the  petition  of  the  plaintiff  in  error. 

On  or  about  the  first  day  of  December,  1884, 
an  argument  was  had  upon  the  demurrer  be- 
fore tne  circuit  judffe.  and  he  rendered  a  decia- 
ion  in  favor  of  uieaefendant  in  error  upon  said 
demurrer,  but  granted  leave  to  the  plaintiff  in 
error  to  answer  the  said  complaint  BeuMfu 
V.  Mexican  N,  (hnat.  Go.  22  Fed.  Rep.  622. 

Thereafter  the  plaintiff  in  error  answered  the 
complaint,  and  on  or  about  June  8, 1885,  the 
action  was  tried,  and  a  verdict  was  rendered  in 
favor  of  the  defendant  in  error  for  the  sum  of 
127,708.05,  and  on  or  about  August  12, 1885, 
Judgment  was  entered  against  the  plaintiff  in 
error  for  the  sum  of  $28,062.86. 

Subsequently  a  writ  of  error  was  allowed, 
and  a  dtotion  was  issued  to  the  defendant  in 
error,  returnable  on  the  second  Monday  of  Oc- 
tober, 1885. 

The  bond  which  was  given  by  the  plaintiff  in 
error  and  approved  at  the  time  the  writ  of  error 
was  allowea,  is  a  bond  with  two  sureties  in  the 
sum  of  $5,000. 

Mr.  BUehael  H*  Cardoao*  for  defeudunt 
in  error  in  support  of  motion. 

Me98r$.  Joseph  SL  Ckoate  and  T*  F.  H. 
Hejrer.  for  plaintiff  in  error,  centra. 
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Mr.  OhUf  JuOiu  Waite  delivered  the  opin- 
ion of  the  court: 

This  motion  ia  denied  on  the  authority  of 
Jet^oiM  V.  MCarUfT,  21  Wall.  17  [88  U.  S.  bk.  22, 
L.  ed.  515].  Neither  the  circumstances  of  the 
case,  nor  of  the  parties,  nor  of  the  sureties  on 
the  bond  have  changed  since  the  security  was 
taken.  All  these  Uungs  are  now  as  they  were 
then. 

We  do  not  understand  the  case  of  Nichois  ▼. 
MacLean,  »8  N.  Y.  458,  to  decide  that  the  guar- 
anty by  the  Fidelity  and  Casualty  Company 
of  New  York,  of  the  undertaking  of  the  Mex- 
ican National  Construction  Company  f<x  a  dis- 
charge of  the  attachment,  is  void  because  signed 
by  one  surety  and  not  by  two,  but  only  that  it 
need  not  have  been  accepted  by  the  judge  as 
[54]  sufficient  security.  It  was  accepted,  however, 
and  the  attachment  was  discharged.  It  stands, 
therefore,  as  security  for  the  payment  of  the 
judgment,  and  the  judge,  when  he  took  the 
supersedeas  bond,  acted  with  reference  to  a 
judgment  which  was  "otherwise  secured" 
within  the  meaning  of  Rule  29,  and  could  be 
governed  accordingly.  The  present  motion  is 
not  made  because  uie  condition  of  the  Fidelity 
Company  has  changed  since  the  security  was 
taken,  but  because  another  surety  ought  to 
have  been  required  before  the  atttichment  was 
discharged.  This  was  one  of  the  facts  existiiu^ 
at  the  time  the  security  was  accepted,  and, 
therefore,  under  the  rule  in  Jerome  v.  AT  Garter, 
not  open  to  consideration  here  for  the  purposes 
of  a  review  of  the  action  of  the  judge  who  fixed 
the  amount. 

Denied. 


173] 


True  copy.  Test: 

James  H.  MoKenney,  Clerk,  Sap.  Ocmrti  U.  8. 


CHARLES  C.  CADMAN,  Appi.. 

WILLIAM  PETER. 

(Bee  S.  C.  Reporter's  ed.  78-€0.) 

(hnteyanee  absolute  in  terms—miffleieney  qfpard 
evideMe  to  show  that  ii.  toai  intended  as  securi- 
ty/or a  debt. 

1.  If  a  oonveyanoe  is  made  In  fee,  with  a  Govenazit 
of  warranty,  and  there  is  no  defeasance,  either  in 
the  oonveyanoe  or  in  a  ooUateral  naper,  parol  evi- 
dence to  snow  that  it  was  intended  to  seoure  a  debt 
and  to  operate  only  as  a  mortsage  must  be  clear, 
unequivocal  and  oonvlncinff,  or  the  presumption 
that  the  instrument  is  what  It  purports  to  be  must 
prevaU. 

2.  The  evidence  in  the  present  case  examined,  and 
held  tnsufflcient  to  entitle  the  complainant  to  relief 
under  the  rul& 

[No.  224,] 
Argued  Apr.  IS,  U,  1886.  Decided  Apr,  26, 1886. 

APPEAL  from  the  CircuitCourt  of  the  United 
States  for  the  Western  District  of  Michigan. 
AJj^rmed. 

The  hiBtory  and  facts  of  the  case  appear  in 
the  opinion  of  the  court 
Mr.  C.  I.  Walker,  for  appellant: 
Parol  testimony  is  admissible  to  prove  that  a 
deed  absolute  on  its  face  was  intended  as  a  mort- 

Wadsfworih  v.  Loranger,  Harr.  Ch.  118;  Bmer^ 
srni  V.  Atwater.  7  Mich.  12;  TOden  y.  8treeter, 
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45  Midi.  583;  HwrH  y.  Beaeer,  50  Mich.  612; 
Ferris Y.  Wilcox, 51  Mich.  106;  BusseUy.  Souths 
ofrd,  12  How.  189  (58  U.  8.  bik.  18,  L.  ed.  927); 
Babcoek  v.  Wwnan,  19  How.  289(60  U.S.  bk.  15, 
L.  ed.  644);  YiOa  (Alexander)  y.  Bodriguez,  10 
WaU.  828  (79  U.  8.  bk,  20,  L.  ed.  406);  Peugh  v. 
Davis,  96  U.  8.  882  (Bk.  24,  L.  ed.  776);  1  Jones, 
Mort.§285. 

The  burden  of  proof  is  upon  the  party  seek- 
hig  to  show  a  deed  absolute  to  be  a  mortgage, 
and  the  testimony  must  be  clear. 

Howland  y.  Blake,  07  U.S.  624(Bk.  24.  L.  ed. 
1027);  TUden  y.  Btreet&r,  45  Mich.  588;  1  Jones, 
Mort.  §  886. 

If  the  evidence  shows  that  in  fact  fhe  deed 
was  given  as  security  for  apre^zisUnff  debt,  or 
for  advances  made  or  to  be  made,  or  for  both, 
it  is  to  be  treated  as  a  mortgage,  hrrespective  of 
its  form. 

Whether  it  was  giyen  as  security,  to  use  th» 
lanraige  of  JudgeGws.yne,  "  is  the  vBiy  hinge 
of  the  controversy." 

BussM  y .  Southard,  ViOa  (Alexandef)  y.  Boa^ 
riguez  and  Pieugh  v. Davis,  supra;  2  Jones,  Mort. 


In  determining  the  question  whethei  a  deed 
is  to  be  oonstruM  as  a  mortgage,  the  adequacy 
of  the  consideration  is  an  important  element. 

BusseU  V.  Southard,  12  How.  148  ^68  V.S.  bk. 
18,  L.  ed.  981),  and  cases  cited; P^h^.  Davis, 
supra. 

So  also  are  the  confidential  relations  between 
grantor  and  grantee. 

Babcock  Y^Wyman,  19  How.  296  (60  U.  8.  bk. 
15,  L.  ed.  647). 

So  also  are  the  necessities  of  the  borrower. 

BusseU  v.  Southard,  12  How.  158  (58  U.  8.  bk. 
18,  L.  ed.  985). 

A  promise  to  repay  is  not  essential  to  oonsti- 
tute  a  deed  a  mortgi^. 

BusseU  y.  Southard,  supra,  and  cases  above 
cited. 

The  fact  that  the  grantee  is  to  have  the  entire 
management  of  fhe  property  does  not  prevent 
the  deed  becoming  a  mortgage. 

Babeock  y.  Wyman,  supra;  Bmsrmn  ▼.  AU 
VHUer,  7  Mich.  12. 

The  cases  cited  by  the  district  Judge  to  sus- 
tain the  decree  are  cases  where  it  was  held  that 
the  deed  was  not  intended  as  a  security,  and 
they  are  therefore  not  applicable. 

Baker  v.  Thraeher,  4  Denio,  493;  MeCauley  y. 
P(yrter,  71  N.  T.  177. 

If  the  deed  was  intended  as  a  security,  the 
right  to  redeem  attaches  thereto,  even  if  the 
grantor  at  the  time  agrees  to  release  this  right 
of  redemption. 

1  Jones,  Mort  §  251;  2  Jones,  Mort  g  1089. 

Messrs.  HarriBon  G«er  and  Asklej- 
Pondt  for  appellee: 

A  deed  absolute  in  form  will  not  be  decreed 
to  be  a  mortgage,  unless  the  testimony  is  en- 
tirely plain  and  convincing  b^ond  reasonable 
controversy. 

The  complainant  must  show  that  the  effect 
prima  fade  due  to  the  deed  is  not  the  effect 
equitably  due  to  it;  and  unless  the  proof  i&  en- 
tirely clear  and  convincing,  the  writing  will  be 
held  to  express  correctly  the  intention  of  the 
parties. 

JEfou^TuI  v .  JSZoJbtf,  97  U.  S.  626  (Bk .  24,  L.  ed 
1027);  Caee  y.  Peters,  90  Mich.  808;  TOden  v. 
iS»r00^,45Mich.64O. 
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AH  parol  testtmony  to  establish  a  trust  or  to 
make  a  conyevance  absolute  upon  its  face  a 
mortgage  should  be  dear,  and  even  then  should 
be  received  with  great  caution. 

CMUt  T.  8mm,  7  Iowa,  60;  Kent  v.  Zasley, 
84  Wis.  654;  Smith  ▼.  Ore&cer,  71  HI  185;  Hyatt 
T.  (hehran,  87  Iowa,  809;  Oardner  y.  Weston, 
18  Iowa,  583;  Ifbel  y.  Noel,  1  Iowa,  428. 

Under  the  Statutes  of  Michigan,  and  the  decis- 
ions of  its  supreme  court,  trusts  in  lands  can- 
Dot  be  createa  by  iNiroL 

HoweU,  Ann.  Stat.  g§  6569, 6578, 6179;  Neuh 
ton  Y.  i%,  15  Mich.  895;  Jaekeon  v.  Cleveland, 
15  Mich.  94;  FMmer  y,  Sterliiw,  41  Mich.  218: 
8ander»n  y.  Qravee,  18  Eng.  Rep.  864;  L.  R. 
IOC.  P.  234. 

The  allegaUons  of  the  bill  would  not,  if  true, 
make  this  aeed  an  equitable  mortgage. 

In  the  case  of  Baker  y,  Thraehar,  4  Denio,  498, 
an  aneement  similar  to  the  one  under  consid- 
entioD,  although  in  wilting,  was  held  not  to 
constitute  ft  mortgage* 

See  also  McCaul^  y.  P&rter,  71  N.  Y.  178; 
41  GaL  28;  9  Pacific  Rep.  647;  Freer  ▼.  Lake, 
%  West.  Rep.  924;  107  HI.  276. 

There  is  no  daim  made  by  Oadman  that  Peter 
was  Kinlty  of  any  fraud  in  obtaining  this  deed. 
He  oaims  that  the  fraud  consists  in  his  refusal 
to  execute  the  trust  and  that  this  trust  may  be 
CBtablisbed  by  parol;  but  this  would  be  a  clear 
TiolaUon  of  the  statute. 

BaedaU  y.  BatdaU,  9  Wis.  879;  Laikrop  y. 
ii^,7Barb.  59. 

Mr.  JuiOce  Blartehlbrd  dellYered  the  opin- 
ion of  the  courti 

On  the  25th  of  October,  1876,  by  a  warranty 
deed,  dated  and  acknowledged  en  that  daY, 
Charles  C.  Cadman  and  his  wife,  of  Detroit, 
Midufan,  couY^ed  to  William  Peter,  of  Tole- 
do, Ohio,  in  fee,  hmd  in  Newaygo  CountY, 
Mkhigan,  amounting  to  8^  sections,  or  6,400 
tcres^  Uie  consideration  named  in  the  deed  beinf 
120,000.  On  the  same  day,  by  a  mortage  dated 
■od  admowledged  on  that  day,  Peter  mort- 
gaged the  same  uind  to  Cadman,  to  secure  the 
payment  to  Cadman  of  $10,000  in  four  months. 
Hid  $10,000  In  six  months,  from  that  date,  with 
iafieKst  at  8  per  cent,  according  tofourpromis- 
soty  notes  of  $5,000  each,  of  that  date,  executed 
by  iPeter  to  Cadman.  llie  deed  and  the  mort- 
i  were  both  of  them  recorded  in  October, 


On  the  ftest  of  April,  1881,  Cadman  filed  a 
Un  fai  equity  against  Peter,  in  the  Circuit  Court 
of  the  Ilnited  States  for  the  Western  District  of 
Michigan^  and  an  amended  bill  on  the  ^d  of 
April,  1881.  The  latter  contains  the  following 
allegations:  About  the  year  1874  or  1875,  Caf 
man  became  indebted  to  Peter  in  $10,000,  for 
moDey  borrowed,  Peter  making  his  two  notes, 
for  $5,000  each,  with  interest  at  7  per  cent  per 
umum,  paYable  to  Cadman,  to  be  by  him  m- 
doraed,  and  used  to  obtain  money  for  Cadman's 
benefit,  which  was  done.  The  notes  were  re- 
newed from  time  to  time,  Cadman  payhie  up 
the  accrued  interest  at  each  renewal,  until  Octo- 
ber 25, 1875.  On  that  day,  Cadman  owned  the 
5,400  acres  of  land  aboYe  mentioned,  coYered 
P4  with  pine  timber  and  Yslued  at  upwards  of 
$40,000,  and  was  anxious  to  procure  money, 
and  applied  to  Peter  to  furnish  him  with  $20,000 
wote,  and  the  n^gotiatioDS  with  Peter  culmi- 

tl8  V.  S. 


nated  in  the  following  agreement:  Peter  agreed 
to  loan  to  Cadman  $20,000  more,  by  making 
two  notes  of  $10,000  each.  Cadman  was  to  exe- 
cute to  Peter  a  deed  of  the  land,  as  security  for 
the  entire  $80,000.  Peter  was  to  hold  the  land 
until  such  time  as  it  might  be  sold  at  a  profit  or 
for  a  greater  sum  than  could  be  then  realized, 
and,  when  such  time  should  come,  was  to  sell 
the  land  in  the  most  adYantageous  manner  pos- 
sible, and  out  of  the  proceeds  was  to  pay  him- 
self the  $30,000,  and  interest  thereon  at  the  rate 
of  7  per  cent  per  annum,  and  the  taxes  which 
he  should  haYe  paid  on  the  land,  and  should 
diyide  the  surplus,  if  any,  paying  oyer  to  Cad- 
man one  half,  and  retaining  the  other  half  to 
recompense  himself  for  his  labor;  trouble  and 
expense  in  selling  the  land.  Cadman  recelYed 
and  used  the  notes  for  $20,000,  and  the  trans- 
action was  intended  to  operate  as  a  security 
from  Cadman  to  Peter  for  the  repayment  of  the 
$80,000  and  interest,  and  was  so  considered  by 
both  of  the  parties.  At  the  time  of  the  agree- 
ment and  coDYeyance,  the  financial  afEairs  of 
the  countr3r  were  greatly  depressed,  and  land 
Yaluable  chiefiy  for  its  standing  pme  timber 
was  not  in  great  demand,  and  both  parties  knew 
that  an  adequate  price  therefor  could  not  then 
be  obtained,  but  fuso  knew  that  within  a  short 
time  such  land  would  greatly  appreciate  in 
Yalue,  and  that,  by  continuing  to  hold  the  land 
until  it  should  rise  in  Yalue,  they  would  be  able 
to  dispose  of  it  at  a  price  much  beyond  $80,000. 
Cadman  had  estimates  of  the  timber  standing 
on  the  land,  and  alleges  that  there  was  upwards 
Af  40,000,000  feet  at  the  time,  worth  not  less 
than  $60,000,  and  now  worth,  if  none  had  been 
cut,  from  $80,000  to  $120,000.  During  two 
years  last  past  the  property  has  become  Yalu- 
able, and  it  could,  at  any  time  durins  the  past 
18  months,  haYe  been  readily  sold  for  a  sum 
sufficient  to  pay  aU  of  Cadman's  indebtedness 
to  Peter,  and  all  moncYS  Peter  may  haYe  ex- 
pended for  taxes.    Caoman,  on  the day 

of ,  1878,  applied,  by  letter,  from  San 

Francisco,  Calif oniia,  to  Peter,  for  an  account- 
ing of  his  doings  in  the  matter,  and  receiYed  a 
reply  that  the  land  had  not  yet  been  sold, 
and  consequently  no  account  could  be  rendered. 
On  the  4th  of  Februaiy,  1881.  he  again  applied 
to  Peter  to  settle  the  matter  in  some  way,  and 
Peter  then  ignored  and  repudiated  the  entire 
trausactioD,  and  stated  to  Cadman  that  he  knew 
of  no  unsettied  transaction  between  them,  ex- 
cept an  indebtedness  of  $10,000  from  Cadman 
to  Peter.  Cadman  thereafter  offered  to  pay 
Peter  $80,000  and  interest,  and  any  sums  paid 
by  Peter  for  taxes  or  other  proi)6r  expenses,  and 
requested  Peter  to  release  the  security,  and  deed 
the  land  back  to  Cadman.  Cadman  offers  to 
pay  any  sum  that  may  be  found  due  from  him 
to  reter.  The  bill  waiYes  an  answer  on  oath. 
It  prays  for  an  accounting  as  to  what  is  due 
from  Cadman  to  Peter;  and  for  a  decree  that 
the  deed  was  an  equitable  mortgage,  intended 
by  the  parties  as  a  security  for  money  loaned 
and  expenses  to  be  incurred  about  the  land,  and 
that  Cadman  be  permitted  to  redeem  the  land 
on  paying  to  Peter  the  mon^  which  shall  be 
found  equitably  due  to  him;  and  that  then  Peter 
may  be  directed  to  couYey  the  land  to  Cadman. 
There  is  also  a  prayer  for  general  relief. 

The  answer  contains  the  following  aYermenis 
Peter  made  the  two  notes  for  $5,000  each,  to 
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the  order  of  Oadman,  to  enable  him  to  obtain 
money  for  hia  Indiyidaal  benefit,  but  at  an  ear- 
lier date  than  that  stated  in  the  bill.  The  land 
conveyed  waanot,  at  the  time,  valued  at  $40,000. 
There  were  no  segotiationa  between  Cadman 
and  Peter  which  cmminated  in  the  agreement 
set  forth  in  the  bill,  and  Peter  never  made  any 
such  agreement.  The  deed  was  not  received  as 
security  for  money.  At  the  time  Peter  received 
it  the  affairs  of  the  country  were  greatly  de- 
pressed, and  the  land  was  valuable  chiefly  for 
the  pine  timber  standing  on  it  and  was  not  in 
ffrcat  demand,  and  an  adequate  price  for  it  was 
difficult  to  be  obtained,  and  this  fact  was  known 
to  both  parties,  and  it  was  expected  by  both  of 
them  that  it  woidd  appreciate  in  value,  but  that 
was  a  matter  which  should  not  affect  Cadman, 
as  he  was  in  no  way  to  have  anv  interest  in  the 
land  after  the  sale  and  the  deea  to  Peter  were 
made.  The  propertr^  has  become  valuable  since 
Peter  purchased  it  from  Cadman,  but  he  does 
not  hold  it  to  secure  any  indebtedness  from 
Cadman  to  him.  Cadman  did  not,  at  any  time 
in  1878,  apply  to  Peter  by  letter  for  an  account- 
inff  of  his  aomgs  in  theYnatter,  and  did  not  re- 
ceive a  reply  that  the  land  had  not  been  sold 
and  consequently  no  account  could  be  rendered. 
On  the  26th  of  October,  1876,  Peter  purchased 
the  land  from  Cadman  for  $20,000,  the  price 
agreed  on  between  them  and  which  was  a  fair 
price  therefo?  at  the  time,  and  the  sum  has 
long  since  been  paid.  After  the  purchase  Cad- 
man never  duimed  to  have  any  interest  in  the 
hind  until  a  short  time  before  the  bill  was  filed. 

The  answer  also  contains  a  demurrer  to  the 
bill,  as  .not  stating  a  cause  of  action  warranting 
the  relief  i)rayed. 

Issue  being  joined,  proofs  were  taken,  and, 
on  a  hearing,  the  bill  was  dismissed,  in  June, 
1882.  The  decision  (12  FbA.  Bep.  868)  an- 
nounced these  propositions:  The  agreement 
set  forth  hi  the  Dili  is  inconsistent  with  a  right 
to  redeem,  it  being  stated  as  an  agreement  un- 
der which  Peter  was  to  hold  the  land  until  he 
should  sell  it,  and  then  riiare  in  any  profit  from 
the  sale.  Under  that  agreement,  even  if  it  was 
valid,  the  deed  cannot  be  turned  into  a  mort- 
gage, although  the  execution  of  the  agreement, 
IT  valid,  mijnit  be  compelled,  when  the  land 
could  be  sold  at  a  consiaerable  profit.  If  the 
agreement  is  obnoxious  to  the  statute  which  de- 
clares that  no  trust  concerning  or  in  any  man- 
ner relating  to  land  shall  be  created  by  parol, 
it  cannot  be  enforced  specifically  nor  employed 
to  turn  the  deed  into  a  mortgage.  The  agree- 
ment, if  valid,  would  make  Caiman  a  benefi- 
ciary under  the  deed,  and  create  a  trust  in  Peter 
concerning  or  relating  to  land,  and,  not  being 
n  writing  and  properly  signed,  is  void  under 
the  Statute  of  Frauds. 

But  the  ntrands  of  the  conclusion  reached 
were  stateof  thus:  under  the  evidence  Cadman 
is  not  entitled  to  relief,  concedbig  Uie  bill  to 
state  a  good  case. 

1.  The  conveyance  was  absolute  on  its  face, 
for  an  expressed  consideration  of  $20,000.  To 
overcome  the  effect  of  the  deed,  and  turn  it  into 
a  mortgage,  the  evidence  must  be  clear  and  con- 
vincing, beyond  reasonable  controversy. 

2.  Peter  gave  back  to  Cadman  a  mortgage, 
of  the  same  date  as  the  deed,  to  secure  the  pay- 
ment of  the  notes  for  $20,000  given  for  the  pur- 
chase price.    The  mortgage  was  accepted  and 


speaks  for  both  parties,  aa  a  oontemporaneoiis 
writing  expressing  thehr  intention,  and  adding 
to  the  effect  of  the  deed,  as  evidence  that  there 
was  an  absolute  sale. 

8.  On  January  21,  1876,  Cadman  wrote  to 
Peter  that  he  had  dnwn  on  the  latter,  at  one 
day's  sight,  for  $5,000,  to  take  up  at  a  bank  a 
note  of  $5,000  made  by  Peter,  due  that  day, 
which  Cadman  was  unable  to  get  extended  by 
renewaL  That  note  and  ano&er  like  it,  due 
that  day,  were  contmuatlons  of  the  $10,000  ac- 
commodation notes  mentioned  in  the  bill,  which 
were  in  fact  made  in  1872.  This  $10,000  of 
paper  is  alleged  by  Cadman  to  have  been  se- 
cured by  the  deed.  Peter  had  sent  to  Cadman 
two  new  notes  to  retire  the  two  then  coming 
due,  and  Cadman  says,  in  his  letter,  that  he  had 
lodsed  one  of  the  new  notes  as  collateral  to  the 
dralt  The  draft,  a  copy  of  which  is  in  the 
record,  directs  the  amount  to  be  charged  to 
Cadman's  account  Peter,  on  Januaiy  22, 1876, 
replied  to  Cadman  thus :  '  'I  accepted  your  draft 
this  morning.  What  do  you  think  of  making 
a  draft  on  me  at  one  day  for  $5,000?  I  do  not 
have  the  money  to  pay  this  draft.  This  shows 
for  itself  how  my  notes  are  peddled  hi  Detroit. 
I  have  told  you  before  that  my  credit  will  suffer 
from  such  transactions.  You  say  you  did  thia 
to  save  my  good  name.  This  is  a  most  cruel 
assertion  to  me  under  the  circumstances,  as  I 
derive  no  benefit  from  it.  Let  me  know  at  once 


if  I  must  raise  the  money  to  pay  this  draft  I 
have  $5,000  to  pav  to  your  bank  the  same  day. 
I  want  you  to  sena  me  something  to  show  that 


the  two  notes  and  this  draft  are  for  your  bene- 
fit, and  for  you  to  pay  it  in  case  I  should  be 
taken  away,  which  we  are  all  liable  to  be.  My 
estate  should  have  something  to  show— in  fact, 
I  myself  should  have  it"  Peter  would  not  have 
written  thus,  if  the  $10,000  of  notes  were  for 
him  to  pay,  and  if,  three  montha  before,Cadman 
had  given  him  securi^  for  the  amount;  nor 
would  he  have  asked  Cadman  to  give  what  he 
had  no  right  to  ask  from  him.  To  the  above 
letter  Cadman  replied,  on  January  24,  1876: 
"I  am  sorely  mortified  and  grieved  that  thia 
should  be  the  case,  but  I  am  entirely  power- 
less to  act.  I  think  I  can  ffet  themoney  on  the 
other  note  in  time  to  recall  your  acceptance. 
*  *  *  I  shall  try  and  get  the  money,  but  if  I  do 
not,  you  can  draw  on  me  at  three  days'  sight, 
and  1  will  £et  the  money  in  meantime  on  the 
note.  I  haraly  know  what  to  do.  I  wiU  do  any- 
thing in  my  power.  I  will  send  you  my  notes 
or  anything  1  have."  Cadman  would  not  have 
acquiesced  in  Peter's  demand  for  some^ing  to 
show  that  Cadman  was  to  pay  the  paper,  and 
that  it  was  all  for  hJs  benefit,  unless  Cadman  so 
understood  the  fact.  On  January  SO,  1876,  Cad* 
man  having  come  to  the  end,  wrote  to  Peter 
thus:  "I  return  your  note,  $5,000,  herein.  I 
cannot  use  it,  except  to  discredit  you  still  more. 
I  have  resigned;  am  a  ruined  man.  •  *  •  i 
owe  so  much  money  outside  that  I  cannot  stand 
the  pressure.  *  *  *  My  family  have  gone  into 
the  country  to  board,  and  lam  ruined  and 
penniless.  I  console  myself,  in  your  case,  that 
the  great  bargain  you  made  in  the  Newaygo 
lands  will,  in  some  great  measure,  compensate 
you  for  the  loss  you  must  incur,  for  I  cannot 
take  care  of  the  acceptance  due  early  in  Febni- 
arv."  This  was  an  acceptance  by  Cadman  of 
a  araf  t  on  him  by  Peter,  drawn  January  28.  for 
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£000,  at  three  days' Blflht.  to  psythe  fff.OOO 
ft  of  CSsdman  at  one  day^i  8i||^t  which  Peter 
bid  accepted  Janaaiy  22.  Peter  havinff  paid 
tittt  draft,  sad  there  etill  being  one  $5,000  note 
oat  against  him,  he  would  lose  $10,000  by  Cad- 
nun,  lUTing  the  land  to  represent  the  $20,000 
of  notea  dven  for  it»  which  had  not  matured 
This  last  letter  cannot  be  reconciled  with  Oad- 
[80]  iQu's  Yersion  of  the  transaction  as  to  the  deed. 
At  SQch  a  crisis  in  his  affairs,  with  the  transao- 
lioa  io  recent,  if  he  had  a  beneficial  interest  in 
the  Newaygo  lands,  tbqr  being,  as  he  now  says, 
then  worlL  $60,000,  as  against  $80,000  of  notes 
bom  FlBter,  he  would  not  have  dwelt  on  the 
great  baisain  Peter  had  made,  as  a  matter  of 
ooogratdatioii  to  Peter  and  consohition  to  him- 
Mid,  but  would  rather  have  taken  consolation 
from  the  fact  that  he  still  had  an  interest  in  this 
nduable  property.  If  the  property,  ample  as 
Cadman  now  aays  it  was,  eyen  at  its  yalue  at 
that  time,  to  secure  to  Peter  the  $80,000,  was 
faifut  merely  asecurity  to  Peter  for  the  $80,000, 
the  idea  of  talking  to  Peter  of  loss  was  absurd. 
Bat  if  Peter  owned  the  lands,  had  bought  them 
atabaigain,  and  was  likehr  to  make  l^  selling 
them  a  profit  greater  than  $10,000,  then  the  loss 
of  the  $10,000  by  Cadman  was  properly  called 
•  loea  tobe  compensated  for  out  of  a  profit  in 
aeOing  the  Newaygo  lands  for  more  than  Peter 
bad  paid  for  them. 

These  are  the  oonsldentions  which  induced 
Oedrcnit court  to  dismiss  the  bill  Theyseem 
to  OS  of  controlling  weight.  It  is  not  necessary 
to  eniaige  on  them.  The  rule  in  cases  of  this 
Und  is  well  settled.  If  the  conyeyance  is  in 
fee,  with  acoyenant  of  warranty,  and  there  is 
no  defeasance,  either  in  the  conyeyance  or  in  a 
collateral  paper,  parol  eyidence  to  show  that  it 
'  "  id  to  operate 
,  uneqmyocal 
ptionthatthein- 
Amnent  Is  what  it  purports  tobe  must  preyail. 
BntUmdY.  Blake,  97  U.  8.  624 [Bk.  24,  L.  ed. 
10871;  OtntU  ▼.  DaviB,  116  U.  S.  108  mk.  20, 
L  el  6881;  CcmY.  htm,  20  Mich,  m,  808; 
rotfeny.  &r«tor,  45  Mich.  588, 589,  540. 

Ttneoop^.    Test: 

I B.  MbKflonej,  Olerk,  Sup.  Ctourt*  U.  & 
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oral  Goyemment,  asserting  rights 
I  soyerelgn.  Is  not  bound  by  anystat- 

OS  onleaB  Congress  has  clearly  maul- 

fBrtad  lis  Intention  that  It  should  be  so  bound. 

t  llie  right  of  the  United  States  to  sue  on  bonds 
ad  coupons,  pmehased  before  the  Statute  of  Ximlt- 
•tfoosfaad  oommenoed  to  run  against  the  right  of 
my  bolder  to  sue  thereon,  wltn  money  recelyed 
Ihxn  the  sale  of  lands  oeded  to  the  Ohickasaw  Na- 
tfOB  of  IndltauM,  is  not  barred  by  the  Statute  of  Llm- 
ilitlons  of  tfaa  State  of  Tennessee. 

[No.  281.1 
Aryusd  Apr.  IS,  1886.    DeeCdied  Apr.  t6, 1886. 
118  U.  S.  U.  8.  BooE  80. 


Fr  ERROR  to  the  Oircuit  Ck)iirt  of  the  United 
States  for  the  Middle  District  of  Teanessee. 
Eevgned, 

Statement  by  Mr.  JtuHce  Qrmjt 

This  action  was  brought  July  6, 1880,  in  the 
Circuit  Court  of  the  United  States  for  the  Mid- 
dle District  of  Tennessee,  upon  coupons  owned 
and  held  by  the  United  States,  for  interest  pay- 
able at  different  dates  from  July  1, 1861,  to 
January  1, 1866,  on  bonds  made  and  deliyered 
by  the  defendant  to  the  State  of  Tennessee  on 
July  1, 1851,  and  July  1, 1852,  and  payable  to 
bearer  in  thirty  years  after  date. 

The  defendant  filed  two  pleas:  First.  That 
the  United  States  held  the  coupons,  not  in  its 
own  right  as  the  Gk>yemment  of  the  United 
States,  but  as  trustee  for  certain  beneficiaries, 
namely,  the  Chickasaw  Indians,  a  nation  of 
people,  and  that  the  cause  of  action  accrued  to 
the  United  States  more  than  six  years  before 
this  suit  was  brought.  Second.  That  the  United 
States  was  the  holder  of  the  coupons,  not  in  its 
own  right,  but  as  such  trustee,  from  January 
10,  1866,  until  January  20,  1878.  at  which  last 
date  it  ceased  to  hold  them  as  trustee,  and  be- 
came the  owner  thereof  In  its  owit  right;  and 
that  the  cause  of  action  accrwrl  a.ore  than  six 
years  before  that  date. 

To  each  of  these  pleas  the  United  States  filed 
a  demurrer,  which  \?:as  oyerruled  by  the  court, 
and  issue  was  Joined  on  the  pleas. 

By  the  Treaty  of  October  20,  1882,  between 
the  United  States  and  the  Chickasaw  Nation  of 
Indians,  which  proyided  for  the  removal  of  the 
Chickasaws  to  the  west  of  the  Mississippi,  tbey 
ceded  to  the  United  States  all  their  lands  east 
of  the  Mississippi;  and  the  United  States  agreed  [ISl] 
that  those  lands  should  be  surveyed  and  sold, 
like  other  public  lands,  and  the  proceeds,  de- 
ducting expenses,  paid  oyer  to  the  Chickasaw 
Nation.  The  eleyenth  article  of  that  Treaty 
contains  the  following  proyisions: 

"The  Chickasaw  Nation  have  determined  to 
create  a  perpetual  fund,  for  the  use  of  the  Na- 
tion forever,  out  of  the  proceeds  of  the  country 
now  oeded  away.  And  for  that  purpose  they 
propose  to  invest  a  large  proportion  of  the  money 
arising  from  the  sale  of  the  luiid  in  some  safe 
and  valuable  stocics,  which  will  bring  them  in 
an  annual  interest  or  dividend,  to  be  used  for 
all  national  purposes,  leaving  the  principal  un- 
touched, intending  to  use  the  interest  alone.  It 
is  therefore  prop<Med  by  the  Chickasaws,  and 
agreed  to,  that  the  sum  to  be  laid  out  in  stocks 
as  above  mentioned  shall  be  left  with  the  Gov- 
ernment of  the  United  States,  until  it  can  be 
laid  out  under  the  direction  of  the  President  of 
the  United  States,  by  and  with  the  advice  and 
consent  of  the  Senate,  in  such  safe  and  valuable 
stock  as  he  nwv  uiprove  of.  for  the  use  and 
benefit  of  the  Chickasaw  Nation.  The  sum  thus 
to  be  inyested  shaU  be  equal  to  at  least  three 
fourths  of  the  whole  net  proceeds  of  the  sales 
of  the  lands;  and  as  much  more  as  the  Nation 
may  determine,  if  there  shall  be  a  surplus  after 
supplying  all  the  national  wants."  "  At  the 
expiration  of  fifty  years  from  this  date,  if  the 
Chickasaw  Nation  shall  have  improved  in  edu- 
cation and  civilization,  and  become  so  enlight- 
ened as  tobe  capable  of  managing  so  larre  a 
sum  of  money  to  adyantage,  and  with  safety, 
for  the  benefit  of  the  Nation,  and  the  President 
6  8i 
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of  the  United  States  with  the  Senate,  shall  be 
■atiBfied  thereof,  at  that  time,  and  shaU  give 
their  consent  thereto,  the  Chickasaw  Nation 
may  then  withdraw  the  whole  or  any  part  of 
the  fimd  now  set  apart  to  be  laid  out  in  stocks 
or  at  interest,  and  dispose  of  the  same  in  any 
manner  Uiat  they  may  think  proper  at  that  time, 
for  the  use  and  benefit  of  the  whole  Nation;  but 
no  part  of  said  fund  shall  ever  be  used  for  any 
other  purpose  than  the  benefit  of  the  whole 
Chickasaw  Nation."  7  Stat,  at  L.  881, 382, 385. 

[ISS]  In  the  Treaty  between  the  United  States  and 
the  Chickasaw  Indians  of  May  24, 1834,  article 
11,  "It  is  stipulated  that  theCfovemmentof  the 
United  States,  within  six  months  after  any  pub- 
lic sale  takes  place,  shall  advise  them  oi  the 
receipts  and  expenditures,  and  of  balances  in 
their  favor;  and  also,  at  regular  intervals  of  six 
months  after  the  first  report  is  made,  will  afford 
Uiem  information  of  the  proceeds  of  aU  entries 
and  sales.  The  funds  thence  resulting,  after  the 
necessary  expenses  of  surveying  and  selling  and 
other  advances  which  may  be  made  are  repaid 
to  the  United  States,  shall  from  time  to  time  be 
invested  in  some  secure  stocks,  redeemable  with- 
in a  period  of  not  more  than  twenty  years;  and 
the  United  States  will  cause  the  interest  arising 
therefrom  annually  to  be  paid  to  the  Chicka- 
saws."    7  Stat  at  L.  454. 

By  the  Treaty  of  June  22, 1852,  article  2,  "it 
is  agreed  that  the  remnant  of  the  lands  so  ceded 
and  yet  unsold  shall  be  disposed  of  as  soon  as 
practicable,  under  the  direction  of  the  President 
of  the  United  States,  in  such  manner  and  in 
such  quantities  as,  in  his  Judgment,  shall  be 
least  expensive  to  the  Chlckasaws  and  most  con- 
ducive to  their  benefit"  The  fifth  article  of 
this  Treaty  is  as  follows: 

"The  Chlckasaws  are  desirous  that  the  whole 
amount  of  their  national  fund  shall  remain  with 
the  United  States,  in  trust  for  the  benefit  of 
their  people,  and  that  the  same  shall  on  no  ac- 
count be  diminished.  It  is  therefore  Agreed 
that  the  United  States  shall  continue  to  hold 
said  fund,  in  trust  as  aforesaid,  and  shall  con- 
stantly keep  the  same  invested  in  safe  and  prof- 
itable stocks,  the  interest  upon  which  shall  be 
annually  paid  to  the  Chickasaw  Nation;  Pro- 
vided, that  so  much  of  said  fund  as  the  Chlcka- 
saws may  require  for  the  purpose  of  enabling 
them  to  effect  the  permanent  settlement  of  thw 
tribe,  as  contemplated  by  the  Treaty  of  1884, 
shall  be  subject  to  the  control  of  tiieir  Qeneral 
Council."    10  Stat,  at  L.  974,  975. 

At  the  trial  the  following  facts  were  proved 
and  admitted:  The  bonds  with  the  coupons  an- 
nexed, mentioned  in  the  declaration,  were  pur- 
chased in  ia52  by  the  United  States,  acting  as 
trustee  for  the  Cnickasaw  Indians,  under  and 

1123]  pursuant  to  the  Treaties  aforesaid,  with  the 
trust  fund  therein  mentioned,  and  were  thence- 
forth held  by  the  United  States  for  the  purposes 
of  that  trust  until  on  or  after  July  20,  1878, 
when  the  United  States,  by  virtue  of  the  Act 
of  July  20, 1878,  chap.  359,  20  Stat  at  L.  288, 
accounted  with  the  Chickasaw  Indians  for  the 
coupons  sued  on  and  interest  thereon,  and  the 
United  States  has  since  claimed  title  to  the 
same  in  its  own  right  The  bonds  and  cou- 
pons were  at  first  in  the  care  and  custody  of  the 
Secretary  of  the  Treasury  under  authority  of 
law,  and  afterwards  of  the  Secretary  of  the  In- 
terior under  the  Act  of  July  27, 1868,  chap.  248, 


15  Stat  at  L.  222,  until  after  Jima  10, 187<» 
when,  pursuant  to  the  Act  of  June  10, 1876. 
chap.  122,  19  Stat  at  L.  58,  they  were  turned 
over  to  the  Treasurer  of  the  United  States,  and 
have  ever  since  been  in  his  custody.  The  cou- 
pons sued  on  were  clipped  from  these  bonds, 
and  have  never  been  paid.  The  bonds,  as  well 
as  the  coupons  payable  at  later  dates,  were  paid 
by  the  defendant  as  they  became  payable. 

Upon  these  facts,  the  circuit  court  instructed 
the  Jury  that  the  plaintiff's  right  of  action  was 
barred  by  the  Statute  of  Limitations  of  Tennes- 
see (Code  of  1858,  §  2775),  the  Jury  returned  a 
verdict  for  the  defendant,  and  the  plaintiff  ex- 
cepted to  the  instruction  and  sued  out  this  writ 
of  error. 

Mr,  Wm.  A.  Hanry*  Aut.  AU^Qeti,,  Hot 
plaintiff  in  error. 

Mr.  Edward  H*  East,  for  defendant  in  er- 
ror: 

If  the  United  States  should  buy  or  otherwise 
become  the  owner  or  holder  of  commercial  or 
negotiable  paper  already  barred  by  the  Statute 
of  Limitations,  as  between  the  original  parties, 
its  title  being  derivatiye,  it  would  get  no  better 
right  of  action  than  the  assignor  could  give; 
and  it  would  take  the  paper  subject  to  all  legal 
defenses  existing  at  the  time  of  the  transfer. 

m  8.  V.  Bufard,  8  Pet  80  (28  U.  S.  bk.  7,  L. 
ed.  591);  Lambert  Y.  Taylor,  10  Eng.  Com.  Law 
298,  also  reported  in  4  Bam.  &  C.  188;  Wood,, 
lim.  90;  Ang.  Lim.  p.  88,  §  40. 

It  is  admitted  that  the  United  States'  rifffat  of 
action  cannot  be  barred  by  any  statute  of  umit- 
ations  passed  by  any  State,  though  it  be  named 
therein. 

U.  8.  y.  Th^jmm,  98  U.  8.  486  (Bk.  25,  L. 
ed.  194}. 

In  all  cases  in  which  the  United  States  brings 
an  action  in  its  own  name,  and  solely  in  its  owd 
interest,  the  maxim  nuUum  tempiu  applies.  Id 
all  cases  in  which  it  brings  an  action  in  its  own 
name,  nominally  as  trustee,  and  it  is  not  the 
real  and  sole  owner  or  beneficiary,  then  thestat- 
ute  does  not  apply. 

Wood,  Lim.  91,  92;  MiUer  y  State,  88  Ala. 
600;  Ang.  Lim.  pp.  28, 88,  g  41;  Moody  v.  Flem- 
>n£,  4  Ga.  115. 

The  maxim  nuUum  tempue  does  not  apply  Id 
a  case  in  which  the  overdgn  or  State  has  some 
pecuniary  interest,  and  not  the  entire  interest. 

U.  8.  y.  McKemie,  2  Brock.  898;  Bank  qf 
Tmn.  y.  DibreU,  8  Sneed,  880. 

In  the  case  presented  the  only  question  of  any 
difficulty  is  whether  the  relation  of  the  United 
States  to  this  fund  prevented  the  running  of  the 
statutes.  That  the  (iovemment  held  these  bondi» 
and  coupons  as  trustee,  for  the  benefit  of  the 
Chickasaw  Indians,  there  can  be  no  doubt. 
While  the  United  States  made  the  Treaty  with 
the  Indians  in  its  sovereign  capacity,  yet  aa 
trustee,  collecting  and  investing  the  cionds,  it 
was  not  acting  as  sovereign,  but  performing  % 
duty  which  any  citizen  may  perform.  It  would 
be  a  difficult  matter  to  confound  the  position  of 
political  sovereign  with  that  of  a  trustee  of  a. 
fund.  The  latter  nowhere  belongs  to  the  duties 
of  a  sovereign.  A  government  may  accept  the 
position  of  a  trustee,  as  it  may  that  of  a  com- 
mon carrier  or  a  banker;  yet  whenever  it  does 
so,  it  disrobes  itself  of  its  sovereignty,  and  of 
the  maxims  which  attach  thereto. 
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It  camiol  be  said  that  the  Indians  were  the 
gnntees  of  the  Gk>vernmentin  any  such  manner 
as  to  bring  the  case  within  the  principles  an- 
aoonoed  in  England,  extending  the  maxim  to 
the  miuitees  of  the  Crown,  as  in  Doe  y .  Bobertt, 
18  H.  ^k  W.  5^,  and  Lee  ▼.  JVbrm,  Cro.  £liz. 
831. 

The  Government  did  not  owntlie  land  which 
oonstitated  the  consideration  for  the  trust;  it 
belonged  to  the  Indians.  It  did  not  grant  the 
bonds,  but  bought  them  as  trustee  with  the  sur- 
plus funds  of  the  Indians  arising  from  the  sale 
of  the  lands,  and  which  remained  after  deduct- 
faig  expenses;  and  its  relation  to  the  fund  was 
that  of  a  pure  and  simple  trustee,  and  no  other. 

In  all  the  cases  in  which  the  State  was  the 
grantor  of  an  equity  and  held  the  legal  title, 
ind  in  which  it  was  held  that  the  statute  did 
not  run,  it  was  because  the  State  held  the  rela- 
tion of  grantor  or  vendor  to  a  vendee,  and  had 
promised  to  convey  upon  (Sonditions. 

P85]  Mr,  JfisHee  Gray,  after  stating  the  case  as 
above  reported,  delivered  the  opinion  of  the 
court: 

It  is  settled  beyond  douht  or  controversy— 
apon  the  foundation  of  the  great  principle  of 
public  policy,  applicable  to  all  governments 
alike,  which  forbids  that  the  public  interests 
should  be  prejudiced  by  the  negligence  of  the 
(^cers  or  a^rents  to  whose  care  they  are  confided 
—that  the  United  States,  asserting  rights  vest- 

I  ed  in  it  as  a  sovereign  government,    is  not 

bound  by  any  statute  oi  limitations,  unless  Con- 

rss  has  clearly  manifested  its  intention  that 
should  be  so  bound.  lAndeey  v.  Miller,  6 
!  Pet  666  rsi  U.  S.  bk.  8,  L.  ed.  5881;  United 
ataUe  V.  Knight,  14  Pet.  801,  816  ['i9  U.  S.  bk. 
10,  L.  ed.  465];  Oibetm  v.  Chouteau,  18  Wall  92 
[80  U.  S.  bk.  20,  L.  ed.  5341;  United  Staiee  v. 
Thompeon,  08  U.  S.  486  [Bk.  25,  L.  ed.  1041; 
FMkY.  (Tlfea,  106  U.  S.  272,  281  [Bk.  27.  L. 
«L  196]. 

The  nature  and  legal  effect  of  any  contract, 
bdeed,  are  not  changed  by  its  transfer  to  the 
United  States.  When  the  United  States,  through 
Us  lawfully  authorized  agents,  becomes  the 
owner  of  negotiable  paper,  it  is  obliged  to 
give  the  same  notice  to  charge  an  indorser  as 
woold  be  required  of  a  private  holder.  United 
aiaUev,  Barker,  4  Wash.  C.  O.  464,  and  12 
Wheat.  560  [25  U.  S.  bk.  6.  L.  ed.  7281;  United 
BaUe  Y.  Bank  of  Metropolis,  16  Pet.  877,  892, 
W  [41  U.  6.  bk.  10,  L.  ed.  774];  Cooker.  United 
9tale$,  01  U.  S.  889,  896,  898  |Bk.  28,  L.  ed. 
8871.  It  takes  such  paper  subject  to  all  the 
equities  existing  against  the  person  from  whom 
it  purchases  at  tne  time  when  it  acquires 
its  title;  and  cannot  therefore  maintain  an 
action  upon  it,  if  at  that  time  all  right  of  action 
of  that  person  was  extinguished,  or  was  barred 
by  the  Statute  of  Limitations.  United  States  v. 
Atford,  8  Pet.  12.  80  [28  U.  S.  bk.  7,  L.  ed, 
«g;  King  v.  M&rraU,^  Price,  24. 
[126]  But  if  the  bar  of  the  statute  is  not  complete 
when  the  United  States  becomes  the  owner  and 
bolder  of  the  paper,  it  appears  to  us,  notwith* 
Manding  the  dictum  of  Cowen,  J,,  in  United 


r  V.  WhiU,  2  Hill  (N.  Y.)  59,  61,  impossi- 
ble to  hold  that  the  statute  could  afterwards 
nm  against  the  United  States.   IximbertY.Tay' 
Jbria  AC.188;i&  a6D.  &R.188. 
ui  ibe  present  case,  the  United  States  bought 
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the  coupons  sued  on,  and  the  bonds  to  which 
they  were  annexed,  long  before  any  of  them 
became  payable,  or  the  Statute  of  lamitations 
had  begun  to  run  against  the  right  of  any  holder 
to  sue  thereon.  The  money  with  which  they 
were  bought  was  mouev  received  by  the  United 
States  from  the  sale  of  lands  ceded  to  it  by 
the  Chickasaw  Nation  of  Indians.  Those  lands, 
the  money  received  from  their  sale,  and  the  se- 
curities in  which  that  money  was  invested,  were 
held  by  the  United  States,  in  trust,  to  be  applied 
for  the  benefit  of  those  Indians,  in  performance 
of  the  obligation  assumed  bv  the  United  States 
by  treaties  with  them.  The  securities  were 
thus  held  by  the  United  States  for  a  public  use 
in  the  highest  sense,  the  performance  of  aquas! 
international  obligation;  and  they  continued  to 
be  so  held  until  that  obligation  bad  been  per- 
formed and  discharged,  alter  which  they  were 
held  by  the  United  States,  like  all  other  prop- 
erty of  the  Government,  for  the  ordinaiy  pub- 
lic uses.  Van  BroMin  v.  Tennessee,  117  U.  S. 
161.  158  [Bk.  29,  L.  ed.  845]. 

The  necessary  conclusion  is  that  the  Statute 
of  Limitations  of  Tennessee  never  ran  against 
the  right  of  action  of  the  United  States  upon 
these  coupons,  either  while  the  United  States 
held  them  in  trust  for  the  Indians,  or  since  it 
has  held  them  for  other  public  uses;  and  that 
the  decision  of  the  circuit  court  was  erroneous. 

This  case  does  not  present  the  question,  what 
effect  the  Statute  of  Limitations  may  have  in  an 
action  on  a  contract  in  which  the  United  States 
has  nothing  but  the  formal  title,  and  the  whole 
interest  belongs  to  others.  See  Maryland  v. 
Baldmn,  112  U.  S.  490  [Bk.  28,  L.  ed.  822]; 
Miller  v.  State,  88  Ala.  600. 

Judament  reversed  and  com  remanded,  mth 
directions  to  set  aside  the  verdict,  and  for  furt/ier 
proceedings  in  conformity  with  law  and  mth  this 
opinion. 

Imieoopy.  Test: 

James  H.  MoCenney,  Clerk,  Sup.  Court,  U.  8. 

PENNSYLVANIA  RAILROAD  COMPA-  l«»0] 
NY,  PENNSYLVANIA  COMPANY. 
PITTSBURGH,  PORT  WAYNE  &  CHI- 
CAQO  RAILWAY  CO.,  CLEVELAND, 
COLUMBUS,  CINCINNATI  &  INDIAN- 
APOLIS  RAILWAY  CO.,  LAKE  SHORE 
&  MICHIGAN  SOUTHERN  RAILROAD 
CO.,  Appts,, 

V, 

ST.  LOUIS,  ALTON  A   TERRE  HAUTE 
RAILROAD  COMPANY. 

ST.  LOUIS,  ALTON  A   TERRE  HAUTE 
RAILROAD  COMPANY,  Appt., 

V. 

INDIANAPOLIS    A    ST.    LOUIS    RAIL- 
WAY  COMPANY  bt  al. 
(See  &.  C.  Reporter*s  ed.  290-821.) 

Citizenship  of  corporations^lease  of  railroad  for 
ninety-nine  years-^each  of  covenants— ^e^ity 
jurisdictions-power  of  railroad  corporation  to 
leas6-~to  make  guaranty  eontrac^construc- 
turn  of  chartersStatutes  of  Illinois'^  Indi- 
anor-^eet  of  execution  of  toid  eontraet. 
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SUPRBMB  COUBT  OP  THB  UmTKD  8TATBS. 


Oct.  TxBic, 


n.  In  the  oMe  of  anezistliiff  imOrottdoorporatton 
organiied  under  the  lawi  of  one  State,  which  to  au- 
thorised by  the  Uwb  of  another  State  to  extend  its 
road  into  the  latter,  ft  does  not  become  a  citisen  of 


State  which  grants  thispermiasionc 

2.  Where  a  lease  of  a  railroad  for  ninetj-nine 
years  contained  covenants  for  the  payment  of 
monthly  installments  of  rent,  to  keep  the  road  In 
repair,  and  to  keep  accounts  of  all  matters  con- 
nected with  its  business,  as  affecting  the  amount  of 
rent  to  be  paid,  which  covenants  were  guarantied 
by  other  parties  than  the  lessee,  a  bill  which  shows 
failure  to  pay  rent,  depreciation  of  the  road,  and 
combination  of  the  guarantors  and  lesBee  to  divert 
the  earnings  of  the  road  to  the  benefit  of  the  guar- 
antoreu  presents  a  case  of  equitable  Jurisdiction 
when  it  prays  for  specific  performance  of  the  obli- 
gations of  the  lease.  In  such  a  case  a  suit  at  law  on 
each  installment  of  rent  as  it  falls  due  is  not  an  ade- 
quate remedy. 

8.  Unless  specially  authorized  by  its  charter,  or 
aided  by  some  other  legislative  action,  a  railroad 
company  cannot  by  lease  or  other  contract  turn 
over  to  another  company  for  a  long  period  of  time 
its  road  and  all  its  appurtenances,  the  use  of  its  fran- 
chises, and  the  exercise  of  its  powers^  nor  can  any 
other  railroad  company,  without  similar  authority, 
mnke  a  contract  to  run  and  operate  such  road, 
proi»«rty  iin<l  fmncblflee  uf  tli«  first  corporation. 
B\w\i  a  tK>n tract  Is  not  iimon?  tho  onliiifirr  powers 
ot  a  raiirutiO  (^^imtJttny,  i*iirt  is  not  Ut  lie  inferred 
from  the  uBuiil  prnnt  of  jw  were  in  a  mi  I  road  char- 
ter, Thomas  v.  htunroacl  0.\  Hk.  2^\  n^ufflrrned. 

i.  Tbo  Act  of  thc^  rilinoifl  LetftHlittiire  of  February 
12,  t&55f  Is  a  BiiQjcient  autliortty  on  the  part  of  the 
BL  f^iiLa,  AltotiandTerTClIauteCompaQ}  tomake 
tbc  Lease  sued  on  in  this  rjifie, 

5.  But  If  the  otbi^r  p&ttv  to  ttio  cotitnict,  the  In- 
dtjiriiripullannd  St.  Loul^  Compiany,  hud  no  Nuch  au- 
tUoFl&y,  tho  copteuct  Ia  voUl  «s  toli;  aD{^  If  tbe other 
Comptiaiee  had  no  power  to  Hroiiranty  It^  |>erform- 
unoo.  It  t9  void  as  io  them^  and  cannot  givt)  a  right 
of  action  aittUnat  tbotn. 

6.  An  eiarol nation  oT  the  Statutes  of  TndJanaand 
of  I  he  declelons  c>f  11^  courts  fntls  to  sbow^  \n  the  one 
or  tbe  other,  any  rmtUority  for  hu  in  rl  inn  a  railroad 
eomj^uiy^  to  muko  Huoh  a  contract  as  tin  it  between 
the  princJp&l  c?ontractlTi(f  Companies  In  tijls  case. 

8.  Nor  is  Any  authority  lound  in  tJje  charters  of 
any  of  these  guarantying  Companies,  or  of  the  lawa 
of  the  States  under  which  they  are  organised,  to 
guaranty  the  performance  of  such  a  contract  as 
this,  with  the  parties  to  it  and  the  road  which  it  re- 
lates to  being  outside  the  limits  of  these  States,  and 
having  no  direct  connection  with  their  roads. 

8.  The  doctrine  that  acts  may  be  done  and  prop- 
erty change  hands  under  void  contracts  which  have 
been  fully  executed,  with  which  courts  will  not  in- 
terfere, is  sound;  but  any  relief  in  such  cases  must 
be  based  on  the  invalidity  of  the  contract,  and  not 
in  aid  of  its  enforcement.  While  the  plaintiff  in  this 
case  might  recover  in  an  appropriate  action  the 
rental  value  of  the  use  of  its  road  against  the  lessee 
Company,  the  other  defendants  who  had  received 
nothing,  but  bad  been  paying  out  money  under  a 
void  contract,  cannot  be  compelled  to  pay  mora 
money  under  the  same  oontraoi 

[Noa.  112, 209.1 
Argued  Jim.  U.  IB,  1886.  Decided  Apr.  $6,1886. 

CROSS  appeals  from  the  Circuit  Clomt  of  the 
United  States  for  the  District  of  Indiana. 
Afflrmed  as  to  Indianapolis,  8t.  L.  ete.  Co.  Be- 
versed  as  to  all  other  dtfendcmis. 

The  case  is  stated  by  the  court. 

Messrs.  John  M.  Boiler  and  J.  E.  McDon- 
ald, for  the  St  Louis,  Alton  &  Terre  Haute  R. 
R.  Co. 

Messrs.  Stewenson  Bnrke,  Ashley  Pond 
and  John  T.  Dye,  for  the  Pennsylyania  Rail- 
road Company  et  al. 

By  Mr.  Butler: 

The  ODerating  contract  of  September  11,18«7, 
Is  a  legaL  valid  and  binding  contract 
R  S.  ind.  1881.  gg  80n   3978.  8999, 

*Hcad  notes  by  Mr.  JwMee  Millkr. 
84 


4000, 


4018,  4026,  4069.  8968,  and  8967  to  8970  inclu- 
sive; 8  Ind.  Stat  420,  421;  PitteburghX/.  df  St. 
L.  E.  Ch.Y.  CMwnbus.  0.  dfl.  Gent  S.  €h.  S 
Bias.  456;  Board  qfOmn.  ef  Tippecanoe  Oo. 
Y.LftfaMfUe,B.  iifcif.i2.22L  Ob.  50Ind.85;  Pitte^ 
burgh,  0.  db8t.L.E.  Oo.  ▼.  Kain  85  Ind.  291; 
BueyY.  IndianawUs  dbV.B.R  Vo.45  Ind.820; 
Aurora  db  0.  B.B.  Oo.  ▼.  Lawreneelmrg,  36  Ind. 
87;  Indianapolis  it  8t.  L.  B.  B.  Oo.  v.  Vanee,96 
U.  S.  450  (Bk.  24,  L.  ed.  752,  HUS);  Archer  ▼. 
TerreEduiedfL  B.  B  Oo.  102  Dl.  502. 

The  guaranty  ccmtract  of  September  11, 1867, 
is  a  legal,  valid  and  binding  contract. 

Ohio  d  Miss.B.BOo.Y.McCaraiy,  96  U.  S.  266 
(Bk.  24,  L.  ed.  698);  Odgentburg  db  L.  O.B.B.  Co. 
V.  PraU,  22  Wall.  123  (89  U.  S.  bk.  22,  L.  ed.  827); 
QreenBay  dtM.  B.  B.  Oo.  v.  Union S.Oo.  107  U. 
S.  100  (Bk.  27,  L.  ed  418);  Hitchcock  ▼.  Oalvea- 
ton,  96  U.  S.  851  (Bk.  24,  L.  ed.  659);  Green, 
Brice's  Ultra  Yires,  2ded  p.  90,  note  "a,"  and 
authoritiea  there  cited;  Atty-Oen.  ▼.  OretU 
Eastern  B.  Oo.L.'R.  6  App.  Cas.  478;  South 
Yorkshire B.  Oo.  v.  Great  K  B  Oo.  9  Exch. 
55;  Great  Hr.  B.  Oo.  ▼.  South  Torksliire  B  Go. 
9  Exch.  642;  Wood,  R.  Law,  Vol.  1.  pp.  545. 
541.  474,  §§  190,  188, 170  and  notes;  Smead  ▼. 
Indiandpdu  P.  db  0.  B.  B.  Co.  11  Ind.  Ill,  112; 
State  Bd.  ofAgrieuUure  v.  Citizemt  St.  R  Oo. 
47  Ind  407;  ixw  v.  Central  P.  B  B  Oo.  62 
Cal.  60;  Steu>aH  v.  Erie  db  Western  Trans.  Oo. 
17  Minn.  872,  878;  ZaMskiey.  Olefoeiand,  0.  O. 
dI.B.B.  Cb.28How.  881(64  U.  8.  bk.  16,  L. 
ed.  488);  Ohieago,  B.Ldb Pae.  B.  RQ>.y.  How- 
ard, 7  Wall.  412, 418  (74  U.  S.  bk.  19,L.ed.  117); 
Boardof  Oomrs.  of  Tippecanoe  Oo.  ▼.  Lafayette, 
M.dfRRROo.SO Ind.  115; .FZa^ v.  Manhat^ 
tanR  0b.4Am.  A Eng.  R  R.  Cas.  158;  S.  O. 
20  Blatchf .  142;  Hoyt  ▼.  Thompson's  Evr.  19  K. 
Y.  216;  YanHoetrup  ▼.  Madieon  Oity,  1  WaU. 
291  (68  U.  S.  bk.  17,  L.  ed  588). 

Both  the  guaranty  contract  and  the  operating 
contract  haying  been  performed  by  the  St 
Louia,  Alton  and  Terre  Haute  Railroad  Com- 
pany; and  these  companies,  parties  to  these  ap- 
peals, haying  for  oyer  ten  years  reoeiyed  the 
benefits  and  adyantages  of  these  contracts,  in 
procuring  for  them  a  continuous  line  to  St 
tiouis,  and  the  increased  business  such  continu- 
ous line  brought  them,  they  cannot  now  be  per- 
mitted to  attempt  to  eyade  liability  by  pleamng 
that  the  contracts  were  vUra  wres.  Equity 
estops  them  from  setting  up  that  defense  a^dnat 
either  of  these  contracts. 

Am  Jn«0fU<>  y.  JTaAor^y,  96  U.  8. 816  (Bk.  24. 
L.  ed.  816);  Ohio  db  M&s.  B.  Oo.  y.  MeOarti^, 
96  U.  S.  267  ^.  24,  L.  ed.  695);  Hitcheoek  y. 
GaivestonjM  U.  8. 861  ffik.  24,  L.  ed.  659);  JVSrf. 
Bank  y.  Graham,  100  U.  8.  699  (Bk.  26,  L.  ed. 
750);  DaniOsT.  Teamey,  102  U.  S.  420  (Bk.  26, 
L.  ed  187);  Gold  Min.  Oo.  y.  Nat.  Bank,  96  U. 
8.  640  (Bk.  24,  L.  ed.  648);  Union  Nat. 
Bank  qf  St.  L.r.  MaUhetes,  98  U.  8.  621  (Bk. 
26,  L.  ed.  188);  Toumship^ Pine  Grove  y.  TW 
eoU,  19  Wall.  678  (86  U.  6.  bk.  22.  L.  ed.  227); 
Oa Oreek<kA.RR  Oo.  y.  Penn.  Trans.  Co.  & 
Pa.  St  166;  WoodruffY.  Brie  B.  Oo.  98  N.  Y. 
609;  Whitney  Arms  Go.  y.  Barlow,  68  N.  Y.  69: 
Parish  y.  Wheeler JSb  N.  Y.  494;  BMer,  Admrx. 
y.  GermanMut.  F.  Ins.  Oo.  68  Ind.  855;  Bick- 
neU,  Admrx.  y.  Widner  School  Township,  47  Ind. 
605;  PaneoastY.  Travelers  Ins.  Oo.  79  Ind.  178; 
Board ^  Oomrs.  of  Tippecanoe  Oo.  y.  Lafayette^ 
M.  dbB.RB.Oo.tiOmd.m.,  Bradley  y.  Bal^ 
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2M,  65IIL  418;  OMeago  Build.  8oc  y.  Orow^ 
4,05111.460;  DofntY.  (?a^, 88111186; JETam- 
Am  <l  iZ.  HjkL  Co,  y.  Oineinnati^  KdbD.JSL 
J2L  Ob.  29  Ouo  8t  841;  ^a^  ▼.  Qalain  QoiL. 
<h.  29  Ohio  St,  840;  Ifmolnirffh  Prtr.  Oo.  ▼. 
r«ifv,  27  Ohio  St.  848;  QrantY,  White,  42  Mo. 
285;  Green,  Brioe's  Ultra  Vires,  2d  ed.  note  a, 
pp.  729-749;  Wood,  R  Law,pp.491'-617,ggl71, 
178, 173  and  notes. 

Equity  looks  to  the  intent  rather  than  to  the 
fonn,  and  treats  that  as  done  which  In  good 
ooDsdence  ought  to  be  done. 

R>m.  £q.  Jur.  YoL  1,  p.  878;  Oraig  y.  Lu- 
tf».  8  Wheat.  678  (10  U.  8.  bk.  4,  L.  ed.  468.) 

The  QeYeland,  Columbus,  Cincinnati  and 
iDdianapolis  Railway  Company,  and  the  Lake 
Shore  and  Michigan  Southern  Railroad  Com- 
nay  Jointly,  as  one  Pjarly,  and  the  Pittsburgh, 
Fort  Wayne  and  Chicago  Railway  Company, 
ud  its  leasee,  the  Pennsylvania  Railroad  Com- 
pany, as  the  other  party,  are  in  equity  each 
bound,  severally,  for  the  one  half  instead  of 
die  one  third  of  any  and  all  damages  arising 
from  default  of  the  Indianapolis  and  St.  Louis 
Biilroad  Company  in  the  performance  of  the 
conditions  and  stipulations  of  the  operating  con- 
tact of  September  11, 1867. 

BrooOan  X.  Im.  Oo.  v.  Dukher,  96U.  S.  278 
(Bt24,L.ed.4iq);  Philadaphia,  W.dkB.R. 
R.  Oo.  V.  TnmbU,  10  Wall.  8^(77  U.  S.  bk. 
19,  L  ed.  948);  Ohieago  y.  SiiOdan,  9  Wall.  64 
(7«U.  8.bk.  19,  L.ed.  694);  ZoMtkiey.  Oleoe^ 
iMd,  a  dfO. B.B.(h.2S How.  897 (64  U.  S. 
tt.16,  L.  ed.  488);  BeiitnerY.  Oxley,  80  Lid. 
IM;  WiOouit  v.-  y&rihwetUm  M.  L.  Iru,  Oo,  81 
Mail;  JBtnaL.In9,  Oo.  y.Nexmn,  84  Ind. 
ISO;  JokMon  y.  Qibdon,  78  Lid.  284:  Aimm  v. 
£Mifi,60Ind.l22:  Qreat  K  B.  Oo.  v.  Zon- 
tuMred T.B.  Oo.l &m.AQ. 81. 

^Mr.Bwrtte: 

The  question  of  the  ultimate  liability  of  the 
gouantors  depends  upon  the  corporate  power 
nd  capacity  of  an  Lidiana  raflroad  company 
by  ita  president  and  secretary  to  enter  into  a 
eootract  with  a  view  of  promoting  its  business^ 
by  which  for  a  century  to  come  the  guarantors 
ondertake  that  a  railroad  connecting  vrith  one 
of  the  guarantors  will  pay  $460,000  per  annum, 
ud  maintain,  equip  and  operate  for  that  period 
inihoad  running  across  the  State  of  Illinois, 
ftom  the  east  line  of  the  State  to  East  St  Louis 
on  the  west  line. 

We  maintain  that  this  contract  is  in  ezceasof 
As  ooiporate  powers  of  the  several  corpora- 
tkMH  and  each  of  them,  parties  thereto,  and  that 
their  officers  in  entering  into  such  a  contract 
deaily  exceeded  their  authority,  and  that  the 
leaor  company  at  the  time  the  contract  was  en- 
lend  faito  vrau  knew  that  the  officers  of  the 
goaruitor  companies,  in  entering  into  the  con- 
tact, exceeded  their  powers,  and  that  the  con- 
tact was  clearly  uUra  nire$.  This  view  is  sus- 
tiiaed  by  the  following  considerations: 

There  is  no  Statute  of  Indiana  or  of  any  other 
Blate  authorizing  the  guarantors  or  either  of 
them  to  enter  into  such  a  contract. 

The  Statutes  of  Indiana  under  which  the 
gtuanton  mn  incorporated,  define  specifl- 
^iOy  the  pcwen  of  railroad  companies,  and  the 
Powen  conferred  are  to  construct  their  roads 
between  the  points  named  in  their  charters,  and 
■sbtain  and  operate  them  and  leceive  the  rev- 
WMH  To  these  granted  powers  may  be  added 
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such  incidental  powers  as  are  necessaiy  to  the 
proper  and  beneficial  use  and  enjoyment  of  the 
powers  expressly  mnted;  and  it  has  been  le- 
peatedly  decided  by  the  courts  of  Indiana  and 
by  this  court  that  such  corporations  possess  no 
other  powers. 

It  is  a  general  rule  that  corporations  without 
statutory  authority  cannot  enter  into  oont^racts 
as  guarantors  or  sureties  for  the  debt,  default 
or  miscarriage  of  another. 

IkwisY,  OldOohnpB.  B.  Co.  181  Mass.  268; 
BBorto  y.  MadUon  Jbl.  B.  B.  Oo.  21  How.  441 
(62  U.  S.  bk.  16,  L.  ed.  184);  Madison,  W  A 
M.  Plank  Boad  Oo,  v.  Waieriown  d  P.  Plank 
Boad  Oo.  7  Wis.  69;  Omiral  Bank  v.  Empire 
Stone  D.  Oo.  26  Barb.  28,  also  80  Barb.  421; 
Bank  cf  Qeneeee  v.  Patchin  Bank,  8  N.  T. 
809;  JBlna  Bank  v.  Okarter  Oak  L.  Ins.  Oo.  60 
Conn.  167;  L<tfaiuette,  etc.  Bank  v.  St.  Louie  8, 
Oo.  %  Mo.  App.  299. 

The  amount  involved  in  the  guaranty, 
$46,000,000,  and  probably  as  much  more  for 
equipping,  maintaming  and  operaUnj^  the  rail- 
road the  length  of  the  time,  ninety-nme  years, 
the  fact  that  lessor's  road  was  remote  from  the 
iines  of  the*  guarantors  and  nearly  all,  if  not 
all,  located  m  another  State,  all  suggest  that 
such  a  contract  should  be  entered  into  only 
when  expressly  authorized  by  statute  and  by 
the  observance  of  such  fonnalities,  including 
the  approval  of  stockholders,  iCVi^  statute  re- 
quires. 

Nothing  can  be  clearer  than  that  the  entering 
into  such  a  contract  is  not  an  implied  power  or 
a  railroad  company.  It  involves  the  pledge  of 
money  and  means  of  the  company  for  purposes 
not  contemplated  by  its  charter,  and  for  a  time 
and  to  an  amount  so  great  as  to  involve  the  sol- 
vency of  the  guarantors,  and  possibly,  if  not 
probably,  deprive  them  of  the  means  to  main- 
tain and  operate  their  own  roads  and  discharge 
their  duties  to  the  public  as  common  carriers. 

It  is  a  rule  of  universal  application  where 
a  corporation  has  undertaken  to  do  that  which 
under  no  circumstances  it  has  the  corporate 
power  to  do  that  the  corporation  is  not  bound, 
and  that  it  may  interpose  such  want  of  powers 

Orem  Bay  dbM,B.B  Oo,  v.  Union  8,  Oo.  107 
U.  8. 100  (Bk.  27,  L.  ed.  418);  Bankof  Augueta 
y.  EarU,  18  Pet.  619  (38  U.  S.  bk.  10,  L.  ed. 
274);  Minm^  Ditch  Oo.  v.  ZeUerbadt,  87  Cal.548; 
Beach  V.  Fidton  Bank,  8  Wend.  nnk^^BoekBivet 
BankY.  Shertoood,  10  Wis.  230;  Minor y,  y.  T. 
dfjV.KRB.Go.6dN.Y.96». 

The  contract  of  guaranty  is  clearly  beyond 
the  corporate  powers  of  the  guarantors.  The 
power  to  make  such  a  guaranty  is  nowhere 
expressly  granted,  nor  is  it  implied  from  any 
of  tilie  granted  powers.  The  only  excuse  for 
making  such  a  guaranty  was  an  anticipated 
increase  of  business;  but  as  we  have  seen  this 
will  not  Justify  the  officers  of  the  company 
itself  in  assuming  obligations  not  authorized  by 
its  charter.  Oontracts  beyond  the  corporate 
powers  of  a  corporation  are  uniformly  held 
hivaUd. 

VandaU  y.  SouihSan  F.  Dock  Co.  40  Cal.  88; 
BeUmy&rY.  MarehaUtown,  44  Iowa,  664;  Week- 
l&TY.  Mrst  Nat.  Bank,  42  Md.  681;  St.  Louie 
Y.  Wa>er,  44  Mo.  647;  Matthewe  y.  Skinner,  62 
Mo.  829;  Brooklyn  Gravel  B.  Oo.  y.  Slaughter, 
88  Ind.  186;  Batt  Anglian  B.  Oo.  y.  Eaetem 
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(h.  R  Ch.  11  0.  B.  776,  and  78  Eng.  0.  L. 
775;  Mantment  2M.  Bank  ▼.  Olobe  Works, 
101  Mass.  67;  Chamber  y.  Faliwr,  66  Ala.  454; 
60  Ind.  86. 

So  long  as  the  principle  laid  down  by  this 
court  in  Oreen  Bay,  etc,  R,  R,  Co,  ▼.  Union, 
etc.  Oo,  eupra,  is  recognized  that  *'The  char- 
ter of  a  corporation  read  in  connection  with  the 
general  laws  applicable  to  it  is  the  measure  of 
Its  powers;  and  a  contract  manifestlj  beyond 
those  powers  will  not  sustain  an  action  against 
the  corporation;"  the  contract  in  question  must 
be  held  void.  To  hold  otherwise  would  con- 
flict with  the  rule  as  stated  by  Chitf  Justice 
Taney,  in  Bank  of  Augusta  v.  Earle,  supra, 
"that  a  corporation  can  make  no  contracts 
and  do  no  acts  except  such  as  are  authorized 
by  its  charter." 

To  hold  the  contract  binding  would  conflict 
with  the  rule  stated  in  Thomas  v.  West  J.  R.  R, 
Co.  101  U.  8.71  [Bk.  25,  L.  ed.  960],  that  corpo- 
rations possess  such  powerc  as  are  expressly 
granted,  and  such  Incidental  powers  as  are 
necessary  to  carry  into  effect  and  properly  en- 
joy those  which  are  expressly  granted,  and  that 
they  do  not  possess  any  other  powers.  The 
power  to  make  a  contract  that  another  railroad 
will,  during  a  century  to  come  pay  $45,000,000 
of  rent,  and  maintain  and  operate  a  railroad 
during  that  time  cannot  be  said  to  be  one  of 
the  powers  incident  to  the  power  to  construct 
and  operate  a  railroad  unaer  the  Statutes  of 
Indiana. 

There  is  nothing  in  the  point  that  the 
lessee  has  enjoyed  the  use  of  the  railroad,  and 
that,  therefore,  the  guarantors  must  pay  with- 
out regard  to  their  power  to  make  the  contract. 

The  answer  to  this  claim  is  obvious: 

1.  The  occupation  of  the  lessee  is  referable 
to  the  lease,  and 

2.  In  all  cases  where  the  performance  or  ex- 
ecution of  the  contract  chanees  the  rights  of 
the  parties  and  creates  an  obligation  upon  an 
executed  contract  where  none  existed  on  an  ex- 
ecutory contract,  the  performance  or  execution 
must  be  of  the  contract  itself,  to  which  the 
party  to  be  charffed  is  a  party,  and  the  perform- 
ance must  have  been  accepted  by  that  party 
in  pursuance  of  the  contract. 

In  the  nature  of  the  case  there  could  not  be 
and  has  not  been  any  performance  by  any  par- 
ty of  the  contract  of  guaranty.  The  guaran- 
tors are  not  parties  to  me  lease.  They  are  par- 
ties to  the  contract  of  guaranty  only,  and  the 
only  thing  to  be  performed  by  any  party  to  that 
contract  is  to  pay  any  damages  resulting  from 
the  default  of  the  I.  &  St.  Ij.  Railroad  Com- 
pany to  pay  the  rent  and  maintain  and  operate 
the  railroad  according  to  the  terms  of  the  lease. 

The  contract  of  guaranty  stands  to-day  as  it 
did  when  made.  It  was  then  and  is  now  an 
executory  contract  to  stand  as  surety  or  guar- 
antor of  another's  obligations. 

In  aU  cases  where  performance  changes  the 
case  the  recovery  is  upon  the  performance 
itself,  and  is  in  the  nature  of  an  action  for 
money  or  property  received. 

The  guarantors  here  have  received  nothing. 

By  Mr.  Dye: 

The  question  is  whether  railroad  corpora- 
tions, under  the  laws  of  Ohio  and  Indiana, 
have  the  power  to  subject  their  capital,  which 
they  hold  under  their  charters  for  the  purpose 
60 


of  maintaining  and  operating  their  own  roads, 
and  for  the  benefit  of  their  stockholders  and  the 

Siblic,  to  the  liabilities  of  another  corporation 
curred  in  this  maintenance  and  operation  of 
another  railroad  in  another  State. 

The  charter  of  a  corporation,  in  connection 
with  the  general  laws  applicable  to  it,  is  the 
measure  of  its  powers;  and  a  contract  mani- 
festly beyond  these  powers  will  not  sustain  an 
action  against  the  corporation. 

Oreen  Bay  db  M.  R,  R.  Co.  v.  Union  A  Ob. 
107  U.  S.  101  (Bk.  27,  L.  ed.  418):  F^ree  v. 
Madison  it  L  R.  R.  Co.  21  How.  441  (63  U.  S. 
bk.  16,  L.  ed.  184);  Thomas  y.  West  Jersw  R. 
R.  Oo.  101  U.S.  71  (Bk.  26,  L.  ed.  »50);  Itty- 
Oen.  V.  Oreat  Eastern  R.  Cb.  L.  R.  6  App.  Gas. 
478;  Davis  v.  Old  Colony  R.  R.  Co.  131  Mass. 
258;  Board  of  Comers,  of  Tippecanoe  Co.  v.  La- 
fayate,  M.JbB.R.  R.  Oo.  50  Ind.  112. 

JBvery  person  who  enters  into  a  contract  with 
a  corporation  is  bound  at  his  peril  to  take  no- 
tice of  the  legal  limits  of  its  capacity,  especially 
where  all  Acts  of  incorporation  are  deemea 
public  Acts;  and  every  corporation  organized 
under  general  laws  is  required  to  file  in  the 
oflSce  of  the  secretary  of  the  Oommonwealth  a 
certificate  showing  the  purposes  for  which  the 
coxporation  is  constituted. 

Davis  V.  Old  Colony  R.  R.  Co.  supra;  Whit- 
teuton  Mills  v.  Upton,  10  Gray,  582;  Richard- 
son V.  &bley,  11  Allen,  65;  Pearce  v.  Madison 
eft  /.  R.  R.  Go.  supra;  Bast  Anglian  R  Co.  ▼. 
Eastern  Counties  R.  11  C.  B.  775;  Ashlmry  R 
Carriage  and  Iron  Co,  v.  Richie,  L.  R.  7 
H.  L.  668;  Thomas  v.  West  Jersey  R.  R.  Oo. 
and  Board  of  Comrs.  of  Tippecanoe  Oo.  v.  La- 
fayette, M.AB.R  R.  Co.  supra;  Smeady.  Indi- 
anapolis, P.  dt  C.  R.  R.  Oo.  11  Ind.  104. 

"It  is  not  within  the  scope  of  the  authority 
of  a  corporation  to  lend  either  its  funds  or  its 
credit  to  another  railroad  corporation,  as  such 
an  act  can  in  no  sense  be  said  to  come  within 
the  contemplation  of  the  Legislature,  or  to 
come  within  the  scope  of  the  powers  granted  to 
build  and  operate  its  own  road." 

1  Wood,  Railway  Law,  p.  521,  g :"  '^%  and  cases 
cited ;  Stevens  v.  Rutland  A  B.  R.  R.  29  Vt 
545;  Danbury  db  N.  R.  R.  Co.  v.  WiUon,  22 
Conn.  485;  Davis  v.  Old  Colony  R  R,  Tliomas 
V.  West  Jersey  R.  R.  Oo.  and  Pearce  v.  Madison 
db  I.  R.  R.  do.  supra;  Colman  v.  Eastern  Coun- 
ties R.  10  Beav.  1;  Bagshaw  v.  Eastern  Union 
R.  7  Hare,  114;  East  Anglian  R  v.  Eastern 
Counties  R  11  C.  B.  775;  McGregor  v.  Dover 
and  Deal  R.  18  Q.  B.  618;  South  Yorkshire  R, 
▼.  Oreat  N.  R.  9  Exch.  55;  Scottish  N.  E.  R.  ▼. 
Stewart,  8  MacQ.  882;  Eastern  Counties  R.  ▼. 
Hawks,  6  H.  L.  881;  Smead  v.  Indianapolis  P. 
AC.  R  R.  Co.  11  Ind.  104;  Board  of  Comrs. 
of  Tippecanoe  Co.  v.  Lafayette,  M.  dk  B.  R.  R 
&.  50  Ind.  112. 

"The  contract  of  guaranty  in  this  case  waa 
not  authorized  by  the  laws  of  Ohio." 

Marietta  <fe  C.  R.  RCo.  y.EUioU,  10  Ohio  St 
61;  Atkinson  v.  Marietta  db  0.  R  R.  Oo.  16 
Ohio  St.  23;  Ohio  dk  M.  R.  R.  Co.  v.  Indian- 
apolis  A  C.  R.  Co.  5  Am.  L.  Reg.  738,  741; 
Strauss  v.  Eagle  Ins.  Co.  5  Ohio  St  69. 

The  contract  of  guaranty  in  this  case  waa 
not  authorized  by  the  laws  of  Indiana. 

See  Act  of  Feb.  23,  1853, 1.  G.  &  H.  626;  R. 
8.  1881,  par.  8973;  Pearce  v.  Madison  AI.R 
R  Co.  supra;  Smead  v.  Indianapolis  P.  db  CI 
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tLRHluLliA;  Board  qfOimrs. 
€9.Y.Ltfa^€tU^M.  diB.  fi.JRL  SOIncf.  112. 

Equity  has  no  jurisdictioii  to  enforce  a  con- 
taict  of  goaranty,  where  therp  is  neither  fraud 
Bor  mistake,  and  there  is  a  f  uU  and  complete 
remedy  at  law. 

"  where  a  corporation  has  leodYed  nothing 
b  money  or  property,  it  cannot  he  held  liable 
upon  an  agreement  to  share  in  or  to  guaranty 
the  profits  of  an  enterprise  which  is  wholly 
without  the  scope  of  its  corporate  powers,  upon 
the  mere  ground  that  conjectural  or  speculative 
benefits  were  believed  by  its  officers  to  be  likely 
to  result  from  the  making  of  the  agreement, 
sod  that  the  other  party  has  incurred  expenses 
upon  the  faith  of  it." 

DavUyr.  OldO^^yB.  B.Co.  ISlMasaSTS; 
tee,  also.  East  Anglian  B,  ▼.  Eaitern  ChutUies 
B,  11  C.  B.  775;  McQreffor  v.  Dowr  and  Deal 
K 18  Q.  B.  618;  AMury  B.  Carrioffe  andiron 
09.  V.  Bi€he,  L.  R  7,  H.  L.  668  ;  Downing  v. 
Mt  WaMiwUmBoad  Go.  40  N.  H.  280;  Frank- 
Un  €h.  ▼.  Lwfiiion  Intt.  for  8afoings,fi81de.  48. 

The  contract,  as  claimed  by  appellee,  is  not 
only  void  for  want  of  authority,  out  ii  illegal 
because  it  is  against  public  policy. 

Peoria  db  B.  I.  B,  Co,  v.  Coal  VaUey  Mn.Oo, 
68  DL  489;  Thamoi  v.  West  J&ney  B,  B.  Co.  101 
U.  8.  71  (Bk.  25,  L.  ed.  950\ 

By  the  Act  of  Illinois  of  March  11, 1869,  the 
property  deecribed  in  the  lease  of  1867  became 
that  of  the  Corporation  created  bv  that  Act  as  a 
Railroad  Corporation  of  Illinois,  having  a  separ 
late  existenoe  distinct  from  the  Indiana  Corpo- 
ntion,  and  clothed  with  different  powers,  and 
owziinff  different  property. 

IndianapoUa  d  J^.  X.  B.  R  Co.  v.  Vance,  96 
U.  S.  460  (Bk.  24,  L.  ed.  752,  826). 

llMi      Jifr.  Jmiiee  Miller  delivered  the  opinion  of 

^'  thecourt 

These  are  cross  appeals  from  a  decree  of  the 
Circuit  Court  for  the  District  of  Indiana. 

The  suit  was  brought  in  that  court  by  a  bill 
in  chancery,  filed  by  the  St.  Louis,  Alton  and 
Tene  Haute  Railroad  Company,  alleging  that 
it  was  a  corporation  organized  under  the  laws 
of  the  State  of  Illinois,  and  a  citi7.en  of  that 
State,  against  the  Indianapolis  and  St.  Louis 
Company,  a  corporation  similarlv  organized 
under  the  laws  of  the  State  of  Indiana,  and  a 
citizen  of  that  State,  and  against  the  other  cor> 
porations  mentioned  in  the  bill  as  citizens  of 
Indiana,  or  of  other  States  than  the  State  of 

■         nUnois. 

pS\  A  final  decree  was  rendered  in  favor  of  plaint- 
Uf  for  the  sum  of  |664,874/A»  with  costs,  and 
an  injunction  against  sevem  of  the  defend- 
ants, from  which  both  complainant  and  de- 
fendants in  the  court  below  have  appealed. 
L  The  first  question  arising  on  the  record  is 

,         that  of  the  Jurisdiction  of  the  Circuit  Court  of 

I         the  Indiana  District  as  founded  on  the  citizen< 

I         ib^  of  the  parties. 

This  question  was  raised  at  an  early  stage  of 
tiie  controversy  by  a  distinct  plea  to  the  juris- 
dictioii, and  was  overruled  by  the  court.  After- 
wards, and  before  the  decree,  the  defendant 
oorporations  who  had  filed  this  plea  withdrew 
it,  snd  desired  to  have  the  case  decided  on  the 
nerits. 

AlitlBSOicompetenttoany  parties  to  con- 
fer Jurisdiction  on  the  circuit  court  by  a  waiver 
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of  objections  to  it,  the  question  Is  one  which 
lies  at  the  threshold  of  any  further  proceeding, 
and  must  be  decided. 

The  objection  arises  out  of  the  admitted  fkct 
that  the  Indianapolis  and  St  Louis  Railroad 
Company  is  a  corporation  organized  under  a 
Statute  of  Indiana  and  is  a  necessary  party  to 
the  suit,  and  the  assumption  that  the  St  Louis, 
Alton  and  Terre  Haute  R  R.  Co.  is  organized 
under  laws  of  both  Illinois  and  Indiana,  and  is, 
therefore,  a  citizen  of  the  latter  State,  as  is  its 
principal  opponent  in  the  controversy. 

The  complainant  company  owns  a  road  extend- 
ing fiom  the  Mississippi  River,  opposite  St. 
Louis,  to  Terre  Haute,  Indiana,  of  which  only  a 
very  few  miles — ^ten  or  twelve— are  within  the 
State  of  Indiana.  The  controversy  grows  out  of 
a  lease  of  this  road  by  the  complainant  Company 
to  the  Indianapolis  and  St  Louis  Company. 
As  the  complcunant  Companv  was  chartered 
originally  by  the  State  of  Illinois,  and  is  un- 
doubtedly a  citizen  of  that  State,  and  in  that 
character  would  have  the  right  to  sue  the  other 
Companies  in  the  Circuit  Court  for  Indiana,  do 
the  other  facts  in  the  case  defeat  this  rig>.t  by 
making  it  also  a  citizen  of  Indiana? 

It  does  not  seem  to  admit  of  question  (hat  a 
corporation  of  one  State,  owning  property  and 
doing  business  in  another  State  by  permission 
of  the  latter,  does  not  thereby  become  a  citizen 
of  this  State  also.  And  so  a  corporation  of 
Illinois,  authorized  by  its  laws  to  build  a  rail- 
road across  Xh^  State  from  the  ]\Iississippi  River 
to  its  eastern  boundary,  may  by  the  permission 
of  the  State  of  Indiana  extend  its  road  a  few 
miles  within  the  limits  of  the  latter,  or,  indeed, 
through  the  entire  State,  and  may  use  and  ope- 
rate the  line  as  one  road  by  the  permission  of 
the  State,  without  thereby  becoming  a  corpora- 
tion or  a  citizen  of  the  State  of  Indiana.  Nor 
does  it  seem  to  us  that  an  Act  of  the  L^sla- 
ture  conferring  upon  this  corporation  of  Illi- 
noiSj  by  its  Illinois  corporate  name,  such  powers 
(to  enable  it  to  use  and  control  that  part  of  the 
road  within  the  State  of  Indiana)  as  have  been 
conferred  on  it  by  the  State  which  '.rented  it, 
constitutes  it  a  corporation  of  Indiana.  It  may 
not  be  easy  in  all  such  cases  to  distinguish  bt 
tween  the  purpose  to  create  a  new  corporation 
which  shall  owe  its  existence  to  the  law  or  stat- 
ute under  consideration,  and  the  intent  to  en- 
able the  corporation  already  in  existence  under 
laws  of  another  State  to  exercise  its  functions  in 
the  State  where  it  is  so  received.  The  latter 
class  of  laws  is  common  in  authorizing  insur- 
ance companies,  banking  companies  and  others 
to  do  business  in  other  States  than  those  which 
have  chartered  them .  To  make  such  a  company 
a  corporation  of  another  State  the  language 
used  must  imply  creation  or  adoption  in  such 
form  as  to  confer  the  power  usually  exercised 
over  corporations  by  the  State  or  by  the  Legis- 
lature, and  such  allegiance  as  a  state  corpora- 
tion owes  to  its  creator.  The  mere  ^ant  of 
privileges  or  powers  to  it  as  an  existing  cor- 

§  oration,  without  more,  does  not  do  this  and 
oes  not  make  it  a  citizen  of  the  State  conferring 
such  powers. 

In  a  case  where  the  corporation  already  exists, 
even  if  adopted  by  the  law  of  another  State  and 
invested  with  full  corporate  powers,  it  does  not 
thereby  become  such  new  corporation  of  an- 
other State  until  it  does  some  act  which  sii^i- 
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fles  its  aoueptance  of  this  legislation  and  its  pur* 
pose  to  be  soyenied  by  it. 

We  think  what  has  occurred  between  the 
State  of  Indiana  and  this  Illinois  corporation 
falls  short  of  this. 

The  origin  of  this  corporation  was  a  special 
Act  of  the  Illinois  Lejrislature  of  January  28, 
1851,  chartering  the  Terre  Haute  and  Alton 
IU971  Railroad  Company  to  construct  a  road  from 
the  state  line  near  Terre  Haute  to  Alton;  and 
by  an  Act  of  the  Indiana  Legislature,  passed  a 
few  days  later,  this  Illinois  corporation  was 
permitted  to  extend  its  road  through  Indiana 
to  Terre  Haute.  Some  changes  took  place  in 
the  name  and  power  of  this  company  oy  stat- 
utes of  Illinois,  but  none  which  affected  its 
powers  derived  from  tiie  Indiana  Statute  of 
February  11, 1851. 

But  the  property  of  the  corporation  was  sold 
out  under  foreclosure  of  a  mortgage  to  Robert 
Bayard,  Samuel  J.  Tilden,  Russell  Sage,  and 
others,  who,  under  an  Act  of  the  Illinois  Legis- 
lature, reorganized  thepurchasera  into  the  cor- 
poration called  the  St  Louis,  Alton  and  Terre 
Haute  Railroad  Company,  which  is  the  present 
Company,  and  which,  by  the  Illinois  Statute, 
succeeded  to  all  the  franchises  of  the  original 
Terre  Haute,  Alton  and  St.  Louis  Company. 
As  these  included  all  the  i)ower8  necessary  to 
operate  the  few  miles  of  the  road  in  Indiana 
under  the  Act  of  February  11, 1851,  it  was  un- 
necessary to  seek  an  Act  of  incorporation  from 
that  State.  It  appears,  however,  that  Bayard, 
Tilden  and  their  associates,  did  nleintheofl9ce 
of  the  Secretary  of  State  of  Indiana  a  certificate 
of  the  organization  of  the  new  Company,  with 
the  names  of  the  first  directors  of  it  who  were 
to  serve  until  1868;  and  it  is  argued  that  this 
made  the  St.  Louis,  Alton  and  Terre  Haute 
Company  a  corporation  of  the  State  of  Indiana. 
A  cnticiJ  exammation  of  this  certificate  ren- 
ders it  very  doubtful  whether  that  was  its  pur- 
pose, but  rather  indicates  that  it  was  inteiuled 
to  secure  and  perpetuate  the  rights  granted  to 
the  Terre  Haute  and  Alton  Company  by  the  Act 
of  February  11,  1851.  At  all  events,  no  evi- 
dence eodsts  of  the  agreement  of  the  new  Dli- 
nolB  Company  to  accept  of  or  act  under  this  at- 
tempt at  organization  under  Indiana  laws. 
They  never  held  an  election  for  directors  of 
the  Indiana  corporation,  if  one  existed,  and 
they  never  in  any  other  manner  recognized  the 
existence  of  an  Indiana  corporation  of  the  same 
name. 

Without  going  into  the  question  whether  the 
phiindff  in  this  case,  if  it  were  clearly  a  corpo- 
ration of  both  States,  could  maintain  this  suit 
in  the  circuit  court  under  the  decisions  in  this 
r2981    oou^'  ^6  are  satisfied  that,  with  reference  to 
^  its  right  to  sue  as  a  citizen  of  Illinois,  it  is  not, 

also,  a  corporation  and  citizen  of  Indiana  un- 
der the  facts  found  in  this  record. 

As  regards  the  asserted  existence  of  the  In- 
dianapohs  and  St.  Louis  Company,  under  the 
law  of  Illinois,  by  which  it  is  asserted  to  be  a 
citizen  of  the  same  State  with  phiintiff,  the 
obiection  is  the  same  as  that  whidi  was  over- 
ruled, in  Ohicapo  d  N.  W.  B,  B,  Co,  v.  WMtUm, 
18  Wall  270/80  U.  S.  bk.  20,  L.  ed.  5711,  and 
hi  Jftt(&9r  ▼.  i)ou«,  94  U.  S.  444  [Bk.  24,  L.  ed. 
207]. 

2.  The  next  objection  to  the  decree  li  that 
the  bill  dooi  not  present  a  caie  for  equitable 
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relief,  and  should  have  been  dismissed  for 
want  of  Jurisdiction  in  chancery. 

To  understand  the  force  of  this  proposition 
clearly,  it  is  necessary  to  make  a  statement  of 
the  case  as  made  by  the  bUL 

It  seems  that  in  May,  1807,  the  St.  Louis, 
Alton  and  Terre  Haute  Railroad  Company, 
plaintiff  in  the  bill,  had  nearly  completea  and 
was  operating,  from  Terre  Haute  to  St  Louis 
by  way  of  Alton,  a  road  about  one  hundred  and 
eighty-nine  miles  long.  From  Tern  Haute  to 
Indianapolis  (about  seventy  miles)  a  corpora- 
tion had  been  organized  under  the  laws  01  In- 
diana to  build  a  road,  and  probably  had  built 
the  whole  or  a  part  of  it  Indianapolis  was 
then  a  railroad  center  of  importance,  from 
which  roads  ran  to  Chicago  and  other  lake 
towns,  and  to  Louisville,  Cmdnnati  and  other 
towns  on  the  Ohio  River,  and  to  all  the  princi- 
pal cities  of  the  Atiantic  Coast 

At  St  Louis  the  Terre  Haute  and  Alton  road 
connected  vrith  the  railroad  system  west  of  the 
Mississippi  River. 

Several  of  these  railroad  companies  whose 
traffic  was  east  of  Indianapolis,  and  all  of  whom 
had  connection,  direct  or  indirect,  with  that 
city,  were  desirous  of  reaching  St.  Louis  with 
their  business,  and  made  proposal  to  the  com- 
plainant Company  for  the  purpose  of  accom- 
plishing this  result  The  companies  who  exe- 
cuted me  agreements  to  secure  this  purpose,  all 
of  whom  were  made  defendants  to  the  bill,  were 
the  Indianapolis,  Cincinnati  and  Lafayette  Rafl- 
road  Company,  the  Pittsburgh,  Fort  Wayne 
and  Chicago  Railway  Company,  the  Pennsyl- 
vania Company,  the  Bellefontaine  Company, 
the  Cleveland,  Columbus  and  Cincinnati  Com- 
pany, and  the  Cleveland,  PainesviUe  and  Ash- 
tabula Companv. 

Their  proposition  was  that  the  Indianapolis 
and  Terre  Haute  Company  should  lease,  for  a 
period  of  ninety-nfaie  yean,  the  part  of  com- 
plainant's road  between  St  Louis  and  Terre 
Haute,  and  thus  with  its  own  road  make  a  con- 
tinuous line  between  Indianapolis  and  St  Louis, 
and  the  other  companies  agreed  to  guaranty  the 
IMmnent  of  the  rent  and  performance  of  the 
other  obligations  of  the  Terre  Haute  and  In- 
dianapolis Company.  And  it  was  also  agreed 
that  if  this  companv  refused  to  execute  this 
operating  contract,  the  defendants  might  pro- 
cure some  other  company  to  build  the  seventy 
miles  of  road  from  Inoianapolis  to  Terre  Haute, 
and  execute  the  agreement  in  place  of  the  Terre 
Haute  and  Indianapolis  Company,  and  in  like 
manner  they  woula  guaranty  the  performance 
of  its  obligations  in  tne  lease. 

What  occurred  was  that  the  Terre  Haute 
and  Indianapolis  Company  refused  to  execute 
the  contract  of  lease,  and  another  corporation 
was  organized,  under  the  influence  and  control 
of  these  guarantying  companies,  to  build  the 
seventy  miles  of  road  between  Indianapolis  and 
Terre  Haute,  and  the  line  of  road  between  In- 
dianapolis and  St  Louis  was  thus  made  com- 
plete. This  company  was  called  the  Indianap- 
olis and  St  Louis  R  R.  Co.,  and  it  executed 
the  contract  of  lease  with  the  complainant  com- 
pany September  11, 1867.  At  the  same  time, 
the  guarantying  companies,  except  the  Ptennsyl- 
vanui  Company,  executed  a  new  guaranty  as  a 
substitute  for  the  former.  The  averments  of 
the  Ull,  however,  bring  in  the  Pennsylvania 
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Oompany  at  def endant^  hv  aOgriDg  ttiat,  in  its 
lease  of  the  Pittsburgfa,  Fort  Wayne  and  Chl- 
ci^  road,  it  l>ound  itaelf  to  perionn  the  obli- 
gation of  this  latter  company  as  one  of  the  goai^ 
aotoTB,  and  that,  by  <i^ng  the  original  oon- 
tract  of  (rnarant^  for  Uie  Teire  Haute  and  In- 
dianapolis Ck>mpany,  it  bound  itself  to  the  same 
guaranty  for  any  road  substituted  in  its  place, 
md,  by  the  farther  averment,  that  the  Indian- 
apolis and  St.  Loois  Company,  which  did  enter 
into  the  contract  of  lease,  was  in  reality  but  the 
cxeatnxe  of  the  companies  who  8i«med  the  orig- 
inal contract  of  fuaran^,  the  Pennsylvania 
Oompony  includeo. 

Tms  contract  of  lease  betweeu  the  complain- 
ant Company  and  the  Indianapolis  and  St.  Louis 
Company  lies  at  the  foundation  of  all  claun  for 
rdief  in  this  suit.  It  ia  a  caref  id^  drawn  in- 
itroment  of  nineteen  articles,  ft  leases  out 
oomplainant's  road  from  St  Louis  to  Terre 
Haute,  and  a  short  connecting  line  of  four  miles 
to  Alton,  for  the  period  of  nine^-nine  years, 
and  it  provides  for  the  absolute  control  of  this 
road  by  the  Indianapolis  and  St.  Louis  Com- 
pany, called  party  of  the  first  part,  during  this 
period;  for  its  being  kept  in  repahr  by  that  Oom- 
psny;  for  the  payment  of  a  rent  by  that  Com- 
may  to  the  party  of  the  second  part,  the  St 
Loius,  Alton  andTerrc  Haute  Company,  which 
should  be  regulated  by  the  gross  income  dori ved 
from  the  use  of  the  road,  but  in  no  event  to  be 
less  than  |460,000  per  annum. 

Some  of  these  articles  of  agreement  and  parts 
of  othen  important  to  the  issues  before  us  are 
as  follows: 

"ArtL  The  said  party  of  the  first  part  shall, 
win  and  may  manage,  operate  and  cany  on 
the  business  of  a  certain  railroad  belonging  to 
the  party  of  the  second  part,  and  known  as  the 
principu  or  main  line  of  the  St.  Louis,  Alton 
sndTerre  Haute  Railroad,extendingfiom  Terre 
Haute,  in  the  State  of  Indiana,  to  East  St 
Louis  or  niinoistown,  in  the  said  State  of  Dli- 
oois,  and  also  a  certain  branch  thereof  belong- 
ing to  the  party  of  the  second  part,  and  extend- 
ing from  a  point  on  the  said  main  line  to  Alton, 
in  the  said  State  of  Illinois,  for  and  during  the 
period  of  ninety-nine  years,  from  the  first  day 
of  June,  in  the  present  year  of  our  Lord  one 
thousand  eight  hundred  and  sixty-seven,  upon 
and  snbject  to  the  terms  and  conditions  of  this 
indenture,  and  all  and  singulaj  the  provisions 
herein  contained. 

"Art  n.  The  aaid  party  of  the  first  part  shall 
■ad  will,  within  a  reasonable  time  hereafter, 
ifaiish  and  pat  in  good  order  and  condition,  any 
and  all  unfinished  portions  of  said  main  line  of 
nflroad,  or  of  said  Alton  branch  thereof,  and 
any  and  all  parts  or  portions  of  either  said  mahi 
me  or  said  branch  which  may  be  in  inferior 
condition  or  out  of  repahr;  and  thereafter,  at 
ill  tinaea  during  the  said  period  of  ninety-nine 
years,  the  said  party  of  the  first  part,  its  suc- 
cesmi  and  assigns,  shall  and  will  keep  the  said 
main  line  of  railroad,  and  the  said  Alton  branch 
thereof,  in  the  order  and  condition  of  first  class 
western  railroads,  making  from  time  to  time 
an  needful  repairs,  rM>lac^ents,  improvements 
el  and  additions  to  the  same,  at  the  proper  cost 
and  expense  of  the  said  party  of  the  first  part, 
without  dedoction  or  abatement,  from  the  mou- 
rn herainalter  provided  to  be  paid  to  the  party 
ol  the  second  part;  and  the  sud  party  of  the 
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first  part  shall  and  will  expend,  for  improve- 
ments and  equipments  upon  the  said  line  of 
railroad,  in  addition  to  tue  ordinary  expenses 
of  operation,  repair  and  replacement,  a  sum  not 
less  m  the  aggregate  than  $500,000  before  the 
thirty-first  day  of  December,  in  the  year  one 
thousand  eigbt  hundred  and  sixty-eight. 

"Art.  IIL  The  said  party  of  the  flret  part 
shall,  and  may,  for  and  during  the  term  aforo- 
said,  use  and  apply  to  and  for  the  business  of 
said  main  line  and  branch  railroads  any  and  all 
depots,  stations,  staUon-hoiises.  cur-housea, 
freightrhouses,  wood-houses  and  other  build- 
inoB,  and  all  machine-shops  and  other  shops, 
and  all  depot  grounds  and  other  lands  adjacent 
to  the  said  main  line  and  branch  railroad,  or 
either  of  them,  or  used  or  acquired  for  use  in 
connection  therewith,  including  certain  depot 
grounds  at  East  St  Louis  aforesaid."  *  •  • 

Article  Y  authorizes  the  lessee  Company  to 
fix  all  rates  of  fare  for  freight  and  passengers, 
with  a  provision  for  the  protection  of  other  com- 
panies  not  material  here. 

"Art.  VI.  The  said  partv  of  the  first  part, 
keeping  and  performing  all  and  singular  the 
terms,  provisions  and  conditions  of  these  pres- 
ents, and  makins  the  payments  hereinafter  re- 
quired, shall  ana  may,  at  all  times  during  the 
period  of  ninet]r-nine  years  aforesaid,  demand, 
collect  and  receive  any  and  all  fares,  charges, 
freights,  tolls,  rents,  revenues,  issues  and  profits 
of  the  said  main  line  of  railroad  extending  from 
Terre  Haute  to  East  St  Louis  aforesaid,  and 
of  the  said  branch  thereof  to  Alton  aforesaid. 

"Art.  Vn.  The  party  of  the  first  part  shall, 
in  each  and  every  year  of  the  term  of  ninety- 
nine  years,  pay  or  cause  to  be  paid  to  the  party 
of  the  second  part,  in  the  manner  and  at  the 
times  hereinafter  provided,  80  per  cent  of  the 
gross  earnings  of  the  said  railroad  from  Terre 
Haute  to  Eaist  St  Louis,  and  the  branch  there- 
of to  Alton,  until  such  gross  earnings  for  such 
vear  shall  amount  to  the  aggregate  sum  of 
12,000,000,  and  25  per' cent  or  any  excess  over 
$2,000,000,  until  the  whole  earnings  for  such 
year  shall  amount  to  $8,000,000,  and  20  per 
cent  of  any  excess  over  $8,000,000  of  gross 
earnings  for  such  year  and  such  percentage  of 
the  gross  earnings  for  each  such  year  shall  be 
paia  over  without  any  deduction,  abatement  or 
diminuUon  for  any  cause  whatever;  every  de- 
mand or  claim  accruing  or  to  accrue  to  the 
par^  of  the  first  part  being  herobv  declared  to 
be  dtiargeableon  that  portion  of  the  gross  earn- 
ings which  the  said  purty  is,  by  the  next  suc- 
ceeding article  hereof,  empowered  to  retiun  aa 
therein  provided;  but  it  is  hereby  expressly 
agreed  that  the  aforeaaidpayments  shall  amount, 
hi  each  and  every  year,  to  at  least  $450,000, 
which  is  hereby  agreed  upon  as  a  minimum  for 
each  and  every  year,  and  it  is  to  be  paid  abso- 
lutely, without  reference  to  the  percentage 
which  it  forms  of  the  gross  earnings  of  such 
year,  and  without  leaving  or  creating  any  claim 
or  charge  upon  the  earnings  of  any  future  year. 

"  Art  Xv .  The  said  partv  of  the  finst  part 
shall  and  wiU,  during  the  whole  period  of  nine- 
ty-nine years  aforesaid,  keep  lust,  full  and  true 
accounts  of  any  and  all  busmess  which  shall 
or  may  be  done  upon  the  said  main  line 
of  railroad,  and  the  said  Alton  branch  thereof, 
or  upon  either  or  any  part  of  either  thereof,  and 
ot  aU  moneys  earned  or  received  from  or  on  ao- 
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2oant  of  Sttch  bnslneaB,  and  shall  render  to  the 
(308]  party  of  the  second  part,  monthly  during  such 
period,  a  detailed  approximate  statement  of 
such  business,  showing  the  receipts  and  dis- 
bursements on  account  thereof,  and  shall  also, 
annually,  to  wit:  on  or  before  the  first  day  of 
March  in  each  year,  account  to  and  with  the 
party  of  the  second  part  for  any  and  all  moneys 
darned  or  received  as  aforesaid  for  and  during 
the  year  terminating  with  the  81st  day  of  De- 
cember preceding  the  time  of  such  accounting, 
and  the  president  of  the  party  of  the  second 
part,  or  an  agent  duly  authorized  by  the  board 
of  directors,  shall  at  all  reasonable  hours  and 
times  during  the  term  aforesaid,  have  the  right 
to  examine  and  inspect,  and  there  shall  be  pro- 
duced and  exhibited  to  them,  any  and  all  books 
of  account  wherein  shall  be  entered,  or  which 
shall  purport  to  contain,  any  entry  or  state- 
ment relating  to  the  business  done  on  said  main 
line  and  brandi  railroads,  or  on  any  part  of 
either  thereof  during  the  term  aforesaid,  and 
any  and  all  vouchers  relating  to  such  business, 
and  shaU  also  have  the  right  to  take  transcripts 
from  and  copies  of  such  entries  or  statements 
and  of  such  vouchers." 

The  following  is  the  contract  of  guaranty, 
signed  by  the  other  railroad  companies  on  the 
same  day  that  the  foregoing  lease  was  signed 
by  the  two  principal  comimnies.  the  reference 
to  the  operating  contract  of  the  17th  May,  1867, 
beinff  to  the  one  prepared  for  the  Indianapolis 
and  Terre  Haute  Company  which  it  refused  to 
execute.  The  recitals  are  omitted,  and  only 
the  language  descriptive  of  the  contract  of 
guaranty  is  given: 

"  Now,  therefore,  this  indenture  witnesseth, 
That  for  and  in  consideration  of  Uie  premises, 
and  of  the  sum  of  one  dollar  to  each  of  them 
duly  paid,  the  receipt  whereof  is  hereby  ac- 
knowledged, the  saia  parties  of  the  first,  sec- 
ond and  third  parts  to  these  presents,  for  them- 
selves, their  successors  and  assigns,  have  cove- 
nanted, promised  and  agreed,  and  by  these 
presents  do  covenant,  promise,  agree  and  guar- 
HQty  to  and  with  the  said  party  of  the  fourlJi 
part,  its  successors  and  assigns,  that  the  said 
Indianapolis  and  St.  Louis  Kailroad  Company 
shall  and  wiU  at  all  times  hereafter  keep,  ob- 
serve and  perform  all  and  singular  the  cove- 
nants, conditions  and  provisions  of  the  said 
operatine  contract,  bearing  date  on  the  17th 
(304]  day  of  May,  in  the  year  of  our  Lord,  1867,  and 
of  the  said  instrument  bearing  even  date  here- 
with, bv  which  the  said  Indianapolis  and  St. 
Louis  Railroad  Company  has  assumed,  adopted 
or  become  liable  to  carry  out  the  said  operating 
contract  according  to  the  true  intent  and  mean- 
ing thereof;  Provided,  nevertheless,  ThatflJl  the 
obligations  of  the  parties  of  the  first,  second 
and  third  parts  hereto,  created  or  intended  to 
be  createa  hereby,  shall  be  several  and  not 
Joint,  and  as  to  each  of  them  for  the  equal 
third  part  of  any  and  all  damages  which  may 
arise  from  any  default  of  the  said  Indianapolis 
and  St.  Louis  Railroad  Company,  its  success- 
ors or  assigns  in  the  premises,  or  for  any  breach 
of  this  agreement  by  the  said  parties  of  the  first, 
second  or  third  parts  thereto." 

The  bill  charges,  as  violations  of  the  con- 
tract of  lease,  that  the  Indianapolis  and  St. 
Louis  Company  has  for  some  time  past  failed  to 
pay   the   rent  as  fixed  at  the  minimum  of 
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|450,000perannum;  thai  it  i»inao1yeDt,  and  is 
in  many  other  respects  in  default  in  regard  to 
its  obligations  under  the  operating  oontrad; 
that  it  has  not  kept  the  road  adequately  fur> 
nished  with  equipments,  but  has  aUowea  it  to 
run  down  ana  depreciate,  and  has  resorted  to 
the  use  of  leased  cars  and  equipments,  instead 
of  purchasing  and  Ownine  tne  same,  and  the 
road  is  not  In  the  order  and  condition  of  a  first 
class  western  road,  as  required  by  said  con- 
tract, and  that  the  money  which  should  go  to 
pay  complainant  is  used  to  pay  for  the  leased 
cars;  that  the  rails  have  become  worn  and  the 
track  out  of  repair.  It  is  also  alleged  that  the 
lessee's  road  is  covered  by  a  large  mortgage,  to 
secure  bonds  held  chiefly,  if  not  altogether,  by 
the  guarantying  companies,  and,  in  fact,  by 
means  of  thefar  ownership  of  the  stock  and 
bonds  of  that  company,  they  are  drawing  from 
it  the  money  which  should  go  to  pay  complain- 
ant's rent  and  to  purchase  rolhng  stock  and 
repdr  the  road.  It  is  then  alleged  that  suits 
for  the  installments  of  rent  as  they  fall  due,  and 
judgments  at  law  against  all  the  defendants, 
would  be  no  adequate  remedy  That  to  do  this 
or  resume  possession  and  control  of  complain- 
ant's road  for  nonperformance,  would  not  be 
sufficient  for  that  purpose.  That  complainant 
has  a  contract  with  the  defendants  more  valu- 
able than  would  be  the  resumption  of  the  pos- 
session of  the  road  hi  its  dexnreciated  condition, 
both  in  respect  to  the  road  and  equipments  and 
the  traffic  over  it,  so  largely  diminished  by 
construction  of  the  road  of  the  Indianai>olis 
and  St  Louis  Company  to  the  Mississippi 
River  at  St  Louis  by  tnat  company,  and  by  the 
other  defendants,  on  a  line  nearly  parallel  to 
oomplidnant's  road,  and  not  far  from  it 

The  prayer  for  relief  is  that  the  Indianapolis 
and  St  Louis  Company  be  required  specifically 
to  perform  its  obligations  in  all  the  respects 
mentioned,  and  that,  in  default  thereof,  the 
guarantying  d^endants  be  required  to  do  so, 
and  that  the  latter  companies  be  required  to 
pei^orm,  by  paying  such  of  the  installments  of 
minimum  rent  as  the  lessee  company  fails  to  do 
as  they  fall  due;  that  the  companies  oe  enjoined 
from  receiving  from  the  InaianapoliB  and  St 
Louis  Company  interest  on  its  bonds  held  l^ 
them  while  it  is  in  arrears  for  rent,  and  also  en- 
joined from  sellhig  these  bonds*  and  that  a  re- 
ceiver be  appointed  to  take  such  a  per  cent  of 
ttie  gross  earnings  of  the  company  as  may  be 
necessary  to  pay  the  rent  due  complainant. 

We  have  been  thus  minute  in  showing  the 
breaches  of  the  contract  alleged  in  the  bill,  the 
condition  of  the  parties  as  to  ability  to  per- 
form, and  the  relief  sought,  because  it  is  said 
that  an  action  at  law  for  the  unpaid  rent,  as 
often  as  the  installments  become  due,  is  an  ade- 
quate remedy,  and  ia  all  that  the  defendants  are 
uable  for.  But  we  cannot  concur  in  this  view 
of  the  matter. 

If  the  contracts  are  valid  contracts,  and  the 
complainant  has  the  rights  which  are  guaran- 
tied to  it  under  them,  such  relief  ia  very  inade- 
quate. To  sue  for  every  monthly  installment 
of  rent  even  if  the  principal  and  the  guaran- 
tors can  be  sued  jointly,  is  almost  equivalent  to 
a  denial  of  justice,  u  the  contract  is  to  con- 
tinue and  the  road  to  be  nm  by  the  lessee  com- 
pany, which  is  insolvent,  a  monthly  resort  to  a 
suit  at  law  against  the  guarantors  is  destruet- 
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heof  ttwrabstantia]  right  of  fbe  plalntUt  on 
der  the  oontnct.  HaviDg  a  Taluabie  oootract 
b  Rigard  to  the  operation  of  the  road  for  a 
great  many  years  to  oome,  plaintiff  cannot  be 
compelled  to  forfeit  it  and  resume  possession  and 
sue  for  all  ita  damagea  in  one  action,  because 
tins  would  best  aerve  the  purposes  of  the  solv- 
«ntffoanuitora. 

The  Indianapolis  and  St.  Louis  Company 
agreed  to  keep  the  ,road,  its  rolling  stock  and 
its  equipment  in  good  condition,  equal  to  a  first 
efaw  western  railroad.  The  plaintiff  has  a 
right  to  have  this  done  specifically,  and  is  not 
bmud  to  bring  action  after  action  for  damages  at 
erezY  stage  of  this  depreciation.  These  suits 
would  be  Texatious,  unsatisfactory,  expensive, 
and  the  relief  would  be  inadequate. 

A  daose  In  the  contract  requires  the  lessee  to 
keep  regular  accounts  of  all  the  matters  essen* 
tial  to  complainant's  ri^ts.  The  examina- 
tion of  these  accounts  by  a  master  is  eminently 
apiRopriate.  rather  than  l^  a  lury.  The  relief 
granted  by  the  decree,  of  enjoining  the  guaran- 
tpng  companies  from  collecting  the  interest  on 
toe  bonds  of  the  Indianapolis  and  St.  Louis 
Company  while  it  is  insolvent  and  in  arrears, 
csn  only  be  given  in  a  court  of  equity. 

In  short,  me  numerous  questions,  the  com- 
plex issues  raised  in  the  case  can  only  be  satis- 
uctorily  tried  in  a  court  of  equi^,  and  that 
court  alone  can  give  full,  adequate  and  com- 
plete remedy  for  the  grievances  of  plaintiffs 
growing  out  of  the  violation  of  this  contract, 
and  adjust  the  extent  and  nature  of  that  relief 
among  the  parties  to  it. 

We  are  of  opinion,  therefore,  that  if  the  com- 
plainant is  entitled  to  any  relief  on  the  facts  of 
the  case,  it  is  in  a  court  of  equity  as  distin- 
guished from  a  court  of  law. 

3.  It  is  objected  that  the  contract  of  lease  be- 
tween the  two  primary  parties  to  that  contract, 
the  lessor  and  the  losee  company,  was  one 
which  they  had  no  power  to  make,  and  that, 
stfll  less,  had  the  other  defendant  companies 
authority  to  guaranty  its  performance  by  the 
latter. 

In  the  consideration  of  this  question  no  ref- 
croice  will  be  had  to  any  want  of  regularity  in 
the  proceedings  attending  the  execution  of  these 
agreements,  nor  to  the  absence  of  any  such  au- 
tJSority  as  the  boards  of  directors  could  have 
^ven  to  the  officers  of  the  companies  who 
signed  the  contracts.  It  is  here  a  question  pure 
and  simple  as  to  how  far  the  authority  to  ex- 
ecute these  contracts  is  sustained  by  the  corpo- 
rate powers  which  the  law  has  vested  in  these 
cmnpaniea 

A  case  very  much  like  the  present  one,  as  it 
relates  to  this  point,  was  before  us  some  six 
years  ago,  and  me  opinion  in  it  establishes  for 
this  court  the  main  principles  on  which  the  in- 
quiiy  must  proceed. 

In  that  case  a  railroad  com|)any  in  New  Jer- 
sey had  leased  its  road,  franchises  and  property 
for  a  period  of  twenty  years,  yielding  as  in  this 
case  complete  control  of  it  all  to  the  lessees 
and  receiving  as  rent  one  half  the  gross  sum 
collected  by  the  lessees  from  the  operation  of 
the  road.  The  agreement  contained  a  condition 
that  the  railroad  company  might  at  any  time 
lenninate  the  contract  and  take  possession  of 
its  property.  But  in  that  event  they  should  pay 
to  the  leasees  the  value  of  the  lease  for  the  re- 
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malning  period  of  the  twenty  years  to  which 
the  leaas  extended.  The  company  exercised 
this  option,  took  possession  of  its  road,  and 
the  suit  was  brought  to  recover  on  this  cove- 
nant Thomas  v.  West  Jermy  B.  B.  Oo.  101 U. 
8.  71  [Bk.  25,  L.  ed.  950]. 

The  decision  turned  upon  the  power  of  the 
company  under  its  corporate  authority  to  make 
the  lease.  The  plaintiffs  in  error,  who  were 
the  lessees,  insisted  that  a  corporation  may,  as 
at  common  law,  do  any  act  which  is  not  eiUier 
expressly  or  impliedly  prohibited  by  its  chart- 
er, although,  where  the  act  is  unauthorized,  a 
shareholder  may  enjoin  its  execution,  and  the 
State  may,  by  proper  process,  forfeit  the 
charter.    To  this  the  court  responded: 

**  We  do  not  concur  in  this  proposition.  We 
take  the  general  doctrine  to  be  in  this  country, 
though  there  may  be  exceptional  cases  and 
some  authorities  to  the  contx^y,  that  the  pow- 
er of  corporations  organized  under  legislative 
statutes  is  such  and  such  only  as  those  statutes 
confer.  Conceding  the  rule  applicable  to  all 
statutes,  that  what  is  fairly  implied  is  as  much 
granted  as  what  is  expressed,  it  remains  that 
the  charter  of  a  corporation  is  the  measure  of 
its  powers,  and  that  the  enumeration  of  those 
powers  implies  the  exclusion  of  all  others." 

The  reports  of  decisions  in  the  English  courts 
were  very  fully  examined,  as  will  be  seen  by 
reference  to  cases  cited  in  counsels'  briefs,  and 
many  of  them  specially  referred  to  in  the  opin- 
ion; also  several  cases  m  this  court  and  in  the 
state  courts  of  this  country. 

It  is  not  expedient  here  to  go  again  over  the 
ground  there  considered,  as  we  are  of  opinion 
now,  as  we  were  then,  that  the  great  prepon- 
derance of  judicial  decisions  supports  the  propo- 
sition above  stated. 

It  has  been  distinctly  recognized,  and  repeat- 
ed in  this  court  in  the  case  of  the  Oreen  Bay  d 
M.  B,  B,  Co.  Y.  Union  Steamboat  Oo.  107  U.  S. 
08  [Bk.  27,  L.  ed.  418]. 

It  is  cited  with  approval  in  the  Supreme  Court 
of  Massachusetts  in  the  case  of  JJatis  v.  Old 
Colony  B,  B,  Co,  181  Mass.  258. 

This  latter  opinion  is  a  very  full  and  able 
review  of  all  the  important  decisions  on  that 
subject,  and  sustains  very  clearly  the  main 
propositions. 

In  this  court  the  principle  is  completely  cov- 
ered by  the  decision  of  the  case  of  Pearce  v. 
Madiion  <kL  B,  B.  Co,  etc,  21  How.  441  [62  U. 
8.  bk.  16,  L.  ed,  184],  decided  in  1858.  In  that 
case  the  defendant  companies,  whose  road  at 
one  end  of  it  terminated  on  the  Ohio  River, 
had  purchased  a  steamboat  to  be  used  on  that 
river  in  connection  with  their  freight  and  pas- 
senger traffic,  and  had  given  notes  for  the  pur- 
chase money.  In  a  suit  on  these  notes  this 
court  ruled  that  they  were  void  for  want  of 
any  authority  in  the  companies  to  buy  tlie  boat, 
or  to  engage  in  the  carrying  trade  on  the  river. 

The  opinion  delivered  by  Mr,  Justice  Camp- 
bell cites  several  of  the  English  cases  relied  on 
in  Thomas  v.  B,  B.  Co,  and  in  Bafds  v.  Old 
Colony  B,  B.  Co,,  above  referred  to,  and  con- 
cludes with  the  observation  that  "the  opin- 
ion of  the  court  is,  that  it  was  a  departure 
from  the  business  of  the  corporation,  and  that 
theur  officers  exceeded  their  authority."  This 
doctrine  had  been  previously  assorted  with 
great  force  in  the  case  of  lork  A  Maryland 
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Line  RB.€h,T.  Wtnam,  17  How.  80  [6817.  B. 
bk.  15,L.ed.a7|. 

These  are  all  cases  in  which  railroad  oom- 
panies  were  parties,  and  their  powers,  as  reg^ 
ulated  by  their  charters,  were  the  matters  main- 
ly considered.  There  are  many  other  cases  of 
the  highest  author!^  where  railroad  corpora- 
tions are  held  to  tne  doctrine  laid  down  in 
Thomas  v.  B,  R  Co.;  Boitem  ChuTiUa BaHwajf 
Y.  Hawkc,  5  H.  L.  Cas.  881,  871-^1;  AMury 
Batltoay  Carriage  and  L  Co,  ▼.  BieKe,  L.  R.  7 
H.  L.  663;  MeOregor  y.  D<ner  db  Deal  R  18 
Q.  B.  618;  Bast  Anglian  BaOmay  y.  Skutem 
Qmniiea  R  11  Q.  B.  775. 

We  think  it  may  be  stated,  as  the  just  result 
of  these  cases  and  on  sound  principle,  that,  un- 
less specially  authorized  by  its  charter,  or  aided 
by  some  other  legislatiYe  action,  a  railroad  com- 
pany cannot,  by  lease  or  any  other  contract, 
turn  oyer  to  another  company,  for  a  long 
period  of  time,  its  road  and  all  its  appur- 
tenances, the  use  of  its  franchises,  and  the 
exercise  of  its  powers;  nor  can  any  other  rafl- 
road  company  without  similar  autnorit^  make 
a  contract  to  receiye  and  operate  such  road, 
franchises,  and  property  of  the  first  corpora- 
tion; and  that  such  a  contract  is  not  amonff 
the  ordinary  powers  of  a  railroad  company,  and 
is  not  to  be  presumed  from  the  usual  grant  of 
powers  in  a  railroad  charter. 

We  must,  therefore,  proceed  to  inquire  if  any 
such  powers  haye  been  cdYen  to  the  Railroad 
Companies  engaged  in  tlds  transaction. 

There  is  found  in  the  record  a  copy  of  an 
Act  of  the  Illinois  Legislature,  approYed  Feb- 
ruary 12, 1866,  of  wluch  the  following  is  the 
first  section: 

"  Sec.  1.  Be  it  enacted  by  the  Bsople  of  the 
State  of  lUinoie  represented  in  the  Oeneral  As- 
•embly,  That  all  railroad  companies  incorpo- 
rated or  organized  under,  or  wiuch  may  be  in- 
corporated or  organized  under  the  autlK>rity  of 
the  laws  of  this  State,  shall  haye  power  to  make 
such  contracts  and  arrangements  with  each 
other,  and  with  railroad  corporations  of  other 
States,  for  leasing  or  running  their  roads,  or 
any  part  thereof,  and  also  to  contract  for  and 
hold  in  fee  simple,  or  otherwise,  lands  or  build- 
ings in  this  or  other  States  for  depot  purposes; 
and  also  to  purchase  and  hold  such  personal 
property  as  shall  be  necessary  and  conyenient 
for  carrying  into  effect  the  object  of  this  Act" 

Though  it  might  be  said  that  this  Act  only 
authorizes  lUinoiB  railroad  companies  to  be- 
come lessees,  we  think  it  must  be  conceded 
that  this  enactment  authorized  the  St  Louis, 
Alton  and  Terre  Haute  Railroad  Company, 
which  we  haye  already  said  was  ezclusiyelyan 
Dlinois  corporation,  to  enter  into  the  lease  or 
operating  contract  found  in  the  record. 

But  if  the  other  party  to  the  contract,  the  In- 
dianapolis and  St  Louis  Company,  had  no  such 
authority,  the  contract  of  lease  is  Yoid  as  to  it, 
and  if  the  other  companies  had  no  power  to 
guaranty  its  performance,  it  is  yoid  as  to  them; 
and  the  capacity  of  the  complainant  to  make 
this  contract  does  not  make  it  yalid  as  against 
those  which  had  not  such  capacity,  and  cannot 

S've  a  right  of  action  on  it  against  them.  In 
e  case  of  ITumuu  y.  BaUroad  Company 
[aupTa\  the  lessees  were  natural  persons  with 
no  disability  to  contract,  but  they  were  held  to 
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haye  no  remedy  on  their  contract,  because  ft 
was  not  binding  on  the  other  party  for  want  of 
asimilar  power  to  make  the  contract 

An  Act  of  the  Legislature  of  Indiana  of  De- 
cember 18, 1866,  is  relied  on  as  by  implication 
confenrinethis  power.    Section  8  is  as  follows: 

'*Sec  8.  In  case  any  railroad  or  inrt  thereof 
shall  haye  been  or  shall  hereafter  be  leased, 
conyeyed,  or  mortcaeed  to  any  other  nul- 
road  company  and  shall  be  in  the  possession  of 
such  other  company,  under  such  lease,  oonyey- 
ance,  or  mortgi^,  the  road,  or  part  thereof,  so 
'leased,  oonyeyed,  or  mortgiBigea,  shall,  during 
the  oontinuanoe  of  such  possession,  be  assessed, 
for  taxation,  as  the  property  of  the  company 
haying  such  possession  in  the  same  manner  as 
if  it  were  a  part  of  the  road  of  such  lessee,  gran- 
tee, or  mortgagee,  under  its  own  charter;  and 
such  lessee,  grantee,  or  mortgagee,  shall,  duiv 
ing  the  contmuance  of  such  poswssion,  haye  aU 
the  rights  and  be  subject  to  all  the  duties  and 
liabibties  in  relation  to  the  road,  or  parts 
thereof,  so  held,  which  are  created  br  this  Act, 
and  both  its  property  and  the  roaa,  or  piute 
thereof,  so  held,  with  its  flztures  and  the  prop- 
erty used  in  operating  the  same,  shidl  be  ttable 
for  the  payment  of  such  taxes,  in  the  same 
manner  as'railroad  property  is,  in  other  caaea, 
made  liable  for  taxes  properly  assessed  against 
the  same.*"    8  Ind.  Stat  420,  421. 

It  will  be  seen  at  once  that  this  is  a  statute 
for  the  collection  of  reyenue,  and  that  to  make 
sure  of  the  payment  of  taxes  due  on  railroad 
property  the  Legislature  has  undertaken  to  pro- 
yide  that  in  cases  where  the  possession  has 

Ced  out  of  tiie  corporation  which  owns  it  or 
the  title,  it  shoU  be  mdd  by  the  persons  hay- 
ins^  that  possession.  Hence,  in  enumerating 
this  latter  class  it  speaks  of  property  leased  then 
or  thereafter,  or  conyi^ed  or  mortgaged,  and 
makes  the  holder  liable  during  the  continuance 
of  suc^  possession  for  the  taxes. 

This  precise  question,  only  more  strongly 
presented,  in  fayor  of  the  affirmance  of  tlie 
lease  by  the  Act  of  the  New  Jersey  Legislature, 
was  decided  in  Thomas  y.  WestJerseyR  R  €h. 
lOlU.  S.  86[Bk.26,L.ed.960].  Thestatute 
in  that  case  haying  direct  relation  to  the  com- 
pany which  had  insde  the  inyalid  lease,  passed 
after  the  lease  was  made  and  in  operation,  de- 
clared it  should  "be  unlawful  for  tne  directore, 
lessees  or  agents  of  said  railroad  to  chaigemore 
than  three  cents  per  mile  for  canyinff  passen- 
gers," and  the  proyiso  said  "that  nothing  con- 
tained in  this  Act  shall  depriye  the  railroaa  com- 
pany or  its  lessees  of  the  benefit  of  the  proyis- 
ions  of  another  Act,"  lelatiye  to  fares  on  other 
railroads  in  the  State. 

This  court  said  that,  thoush  "  It  might  be 
fahrly  inferred  that  the  LegisUture  knew  that 
the  road  was  operated  under  the  lease  in  that 
case,  it  yras  not  important  for  the  puipose  of 
that  Act  to  dedde  whether  this  was  done  under 
alawful.contractornot"  "TheLeeislatiirewaa 
determined  that  whoeyer  did  run  the  road,  and 
exerdse  tlie  franchises  conferred  on  the  com- 
pany, and  under  whateyer  claims  of  rig^  thia 
was  done,  should  be  bound  by  the  rates  of  fare 
established  by  that  Act  *  *  *  Itisnotby  such 
an  inddentaf  use  of  the  word  lessees,  in  an 
effort  to  make  sore  that  all  who  collected  faree 
should  be  bound  l^thelaw*  that  acoelnctuii- 
llSU.tw 
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tj  His  charter  and  farbidden  bj 
public  poUcj  la  lo  be  made  TBlid  and  ratlfled  by 
tin  State.** 

So  here  the  mentloii  of  leaseea  as  possible 
holdeis  of  the  possession  of  tailioad  property 
Bsitfaer  implies  that  th^  are  lawfii]]:^  so,  orthat 


olute  transfer  of  road,  appnrte- 
nsnoea,  franchises,  powers  and  their  oontrol  as 
the  one  f oond  in  this  case,  is  aathorized  bv  law, 
nor,  tfaoogb  it  may  be  in  operation,  does  it  giy e 
■nctkm  to  or  create  soch  a  law. 

The  following:  section  of  the  Act  of  Febmaiy 
9, 188Sp  of  the  Indiana  Legislatiire  is  relied  on 
as  sathoriaing  this  contrsct: 

"Sec:  8.  Any  laflioad  company  heretofore 
organised  or  which  may  hereafter  be  organized 
under  the  general  or  special  laws  of  this  State. 
and  which  may  haye  oonstnicted  or  commenoed 
the  coDstruction  of  its  road,  so  as  to  meet  and 
connect  with  any  other  railroad  in  an  adjoin^ 
iog  State  at  the  boundary  line  of  this  Stote, 
ihaU  haye  the  power  to  make  such  contracts 
and  agreements  with  any  such  road  constructed 
in  an  adjoining  State,  for  the  transportation  of 
freiditaiid  passengers,  crfor  the  use  ofiUmM 
road,  as  to  the  board  of  directors  may  seem 
proper.''    R  S.  Ind.  1881,  g  8873. 

We  cannot  see  in  this  ]»oyision  any  author- 
itf  to  make  contracts  beyond  those  whidi  re- 
late to  forwarding  by  one  company  the  paa- 
sengers  and  freight  of  another,  on  terms  to  be 
Mieed  on,  and  poesibly  for  the  use  of  the  road 
<x  one  company  in  running  the  carb  of  the 
other  oyer  it  to  its  destination  without  break- 
bffbulk. 

Inibe  eam& €i  ihe Board cf  QmimiiHoTien  of 
Tippecanoe  Ckmntf  y.  LttfayetU,  M.  SB.B.R. 
Co.  50  Ind.  110,  this  same  stotute  wasreUedon 
SB  sopporting  the  authority  to  make  the  lease 
ifaea  under  consideration.  But  the  Supreme 
Ooort  of  Indiana  said:  "That  Act  is  to  author- 
ise railroad  companies  to  oonsolidMe  their  stock 
wifli  the  stock  of  other  railroad  companiei  in 
OuB  and  in  an  adjoining  State,  and  to  connect 
thdr  roads  with  the  roads  of  said  companies, 
*  *  *  the  title  nowhere  mentions  a  leue  or  a 
ade.  Indeed,  the  words  to  connect  theirroads 
wifli  the  roads  of  other  companies,  would  seem 
ts  excfaide  anch  a  conclusion.  To  connectone 
lead  with  another  does  not  fairly  mean  to  lease 
or  to  sell  it." 

Iliis  was  said  in  acase  where  the  whole  ques- 
tion turned  on  the  power  of  one  railroad  com- 
pany to  make,  and  the  other  to  receiye,  a  lease 
of  the  road. 

It  ia  dted  in  the  brief  of  counsel  for  oom- 
^ainant  as  sostaininf  the  doctrine  that  in  Ih- 
oisna  the  right  of  railroad  oompaides  to  lease 
their  roada  to  other  companies  is  recognized  by 
the  Jo^daiy  of  that  State.  Wethinkitproyes 
the  <^ipoaiteL  The  lease  in  that  case  was  held 
void  aa  being  ai2lra  vdrte.  All  tiie  arguments 
of  the  court  are  based  op  the  proposition  that 
the  oorpcwation  can  do  no  yalid  act  unauthoiv 
isedby  statutep  and  can  make  no  contract  in 
eanHmvention  of  public  poIiQr.  And  while  it 
Kjs:  ''We  do  not  dedde  that  railroad  com- 
pudes  cannot  become  lessors  or  lessees  of  other 
lailroad  companies,  for  the  purpose  of  running 
their  lines  in  conjunction,  facilitating  com- 
merce, tiayel  and  transportation,  or  for  any  le- 
gitimate pnipose  for  which  railroad  compuiies 
areorganizea,  and  there  is  much  in  the  legisla- 
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tion  of  the  State  f ayorinc  this  ylew  and  many 
decisions  sustaining  the  adyandng  enterpriae  of 
the  country,"  it  adds:  "But  all  such  contracts 
must  come  within  the  powers  of  the  corpora- 
tion, must  not  exceed  the  powers  of  tiie  agency 
that  makes  them,  must  not  yiolate  the  ri^ts  of 
stockholders  or  oontrayene  public  policy."  We 
look  in  yain  in  tlds  latest  decision  of  the  State 
for  any  aawrtion  of  the  proposition  that,  by  the 
laws  of  that  State  or  by  the  decisions  of  its 
courts,  there  exists  any  Uiw  by  which  one  rail- 
road company  can,  by  lease  or  by  any  other 
contract,  make  an  absolute  surrender  of  its  road 
and  its  franchises  to  another.  And  yet  that 
was  the  question  under  discussion,  and  because 
the  lease  in  that  case  contained  a  clause  of  per- 
petual renewal,  and  in  effect  amounted  to  a 
sale,  the  court  held  it  uUra  virea.  What  prao- 
tical  difference  is  there  between  this  and  alease 
with  the  same  powers  for  ninety-nine  years? 

If  that  decision  does  no  more,  It  at  least 
leayes  this  court  free  to  follow  its  ownyiews  of 
the  powers  conferred  by  the  Indiana  law  in  re- 
gardi  to  this  subject  on  its  railroad  corporations. 

Lastly,  it  is  said  that  in  Indianapolis  db  8t. 
L.  B.  B.  Co.  y.  Vance,  06  U.  S.  450  HBk.  24, 
L.  ed.  762],  this  court  decided  that  this  same 
contract  was  binding  on  the  Indianapolis  and 
St.  Louis  Company. 

That  was  done  on  the  ground  that  the  latter 
company  was  made  a  corporation  of  the  State 
of  niinois  by  the  Act  of  that  State  of  March  11, 
1860,  and  was  mdng  that  part  of  the  present 
plaintiff's  road  l3ing  within  the  State  of  Illinois, 
under  that  contract.  In  reference  to  its  liabil- 
ity to  pay  the  taxes  on  that  part  of  the  plaintiff's 
road,  ft  was  held  to  be  an  Illinois  corporation, 
and  bound  under  the  Illinois  Statute  by  the  con- 
tract of  lease  now  under  consideration. 

But  we  haye  just  shown  that  the  Indianapo- 
Us  and  St  Louis  Company  was  an  Indiana  cor^ 
poration  when  this  contract  of  lease  was  made, 
which  was  two  yeans  before  it  became  an  Illi- 
nois corporation  by  the  Act  of  1869.  The  pres- 
ent suit  is  against  it  as  an  Indiana  corporation, 
otherwise  it  could  not  be  maintained.  The  yalid- 
i^^  of  the  contract  depends  on  its  power  as  an 
Indiana  corporation  to  make  it  at  the  time  it 
was  made.  It  had  none  then,  and  no  Act  of 
the  Indiana  Legislature  has  ratified  it  since. 
That  suit  was  founded  on  an  Illinois  contract 
between  Illinois  corporations  to  collect  Illinois 
reyenue,  and  was  in  no  sense  ffoyeined  by  In* 
diana  law,  but  by  the  law  of  Illinois. 

As  regards  this  lease  in  a  suit  against  the  In> 
diana  corporation,  organized  under  its  laws  by 
the  name  of  the  Indianapolis  and  St  Loms 
Railroad  Company,  in  the  Circuit  Court  of  the 
United  States  for  that  District,  we  must  hold  it 
to  be  yoid  for  want  of  power  in  the  defendant 
company  to  make  it 

We  haye  been  thus  careful  in  our  examiner 
tion  into  the  power  of  the  lessor  and  lessee  com- 
panies in  the  contract  of  lease,  because  if  the 
lease  itself  is  yoid  the  contract  of  the  other  com* 
panies  must  be  equally  so.  A  contract  to  per- 
form for  the  Indianapolis  and  St.  Louis  Kail- 
road  Company  obligations  which  it  was  forbid- 
den to  assume,  and  which  it  had  no  authority  to 
assume,  must  itself  be  yoid.  There  is  no  power 
shown  in  any  of  these  companies  to  accept  a 
lease  of  the  complainant  sudi  as  the  one  in  the 
present  case«  and  perform  its  conditions,  and 
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they  cannot,  tBeref ore,  become  partieg  to  tach 
a  contract  ivith  a  road  outside  the  State  which 
chartered  them  any  more  than  the  principal 
company.  If  these  guarantying  companies  had 
executed  the  original  contract  of  lease  it  would 
have  been  void  lor  want  of  authority  from  the 
Legislature  of  Indiana,  or  of  any  other  State  by 
whose  laws  they  are  incorporated  or  endowed 
with  corporate  power.  No  such  power  is  shown 
in  them  to  lease  roads  beyond  their  own  States. 

Indeed,  while  there  may  be  a  just  chum  of 
authority  for  spme  kind  of  running  arrange- 
ment between  two  connecting  roads  under  the 
Indiana  Statutes,  there  is  no  connection  be- 
tween the  plaintiff's  road  and  any  road  of  a 
guarantying  company.  The  connection  even 
by  traffic  is  remote.  These  companies  might 
as  well  have  assumed  the  power  to  loan  them 
money,  or  to  Indorse  their  notes,  or  any  other 
[3 1 6]  commercial  transaction,  as  to  guaranty  the  per- 
formance of  a  Yoid  contract  by  one  company  to 
another. 

It  may  not  be  amiss  to  dte  one  or  two  cases 
in  whidi  this  power  to  guaranty  the  contract 
of  one  corporation  by  another  is  more  directly 
in  point.  Among  these  are  Coleman  y.  £kut^ 
em  CaunUa  B.  Co.  10  Beav.  1;  MadUan  d  W. 
Plank  Boad  €h.  ▼.  WaterUnon  dhP,  FlankBoad 
Co.  7  Wis.  69. 

In  the  first  of  these  cases,  under  the  powers 
contained  in  the  Acts  of  Parliament,  the  Eastern 
Counties  Railway  Company  and  tbe  Eastern 
Union  Railway  Cooipanjr  had  formed  araibroad 
from  London  to  Manningtree,  a  place  about 
ten  miles  from  the  Port  of  Harwich.  The  di- 
rectors of  these  conipanies  conceived  that  it 
would  add  to  the  traffic  and  profits  of  the  rail- 
way if  a  steam  packet  company  could  be 
formed  communicating  between  Harwich  and 
the  northern  ports  of  Europe,  and  they  accord- 
ingly took  proceedings  for  tbe  establishment  of 
such  a  company.  It  was  intended  that  the 
railway  companies  should  guaranty  to  the  share- 
holders in  the  steam  packet  company  a  dividend 
of  5  per  cent  per  annum  upon  their  paid  up 
capital  until  the  dissolution  of  that  company, 
and  that  then  the  whole  paid  up  capital  should 
be  paid  by  tbe  railway  companies  to  the  share- 
holders of  the  packet  company  in  exchange  for 
a  transfer  of  its  assets. 

On  a  biU  by  a  shareholder  of  the  railway 
company  to  enjoin,  it  was  held  by  the  Master 
of  the  Rolls,  Lord  Langdale,  that  no  such  con- 
tract was  within  the  power  of  the  railway  com- 
IMuiies,  and  further  proceedings  in  the  matter 
were  enjoined. 

Among  other  things,  that  learned  Judfi;e  said 
that  "If  there  is  one  thing  more  desirable  than 
another,  after  providing;  for  the  safe^  of  all 
persons  traveling  on  railroads,  it  is  this:  that 
the  property  of  the  railway  companies  shall  be 
itself  Sfue;  that  a  railway  investment  shall  not 
be  considered  a  wild  speculation,  exposing 
those  engaged  in  it  to  aU  sorts  of  risks,  whether 
they  intenaed  it  or  not.  Considering  the  vast 
property  which  is  now  invested  in  railways, 
and  how  easily  it  is  transferable,  perhaps  one 
of  the  best  thigs  that  could  happen  would  be 
that  the  investment  should  be  of  such  a  safe 
[816]  nature  that  prudent  persons  might  without 
improper  ha^urd  invest  their  moneys  in  it. 
Quite  sure  I  am  that  nothing  of  that  kind  can 
be  approached  if  railway  companies  shonJd  be 
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at  liber^  to  pledge  their  funds  in  lapport  of  i 

speculations  not  authorized  by  their  legal  pow- 
ers, and  which  might  very  possibly,  to  say  the 
least,  lead  to  extraordinary  losses  on  the  part  of 
the  railway  company."  This  became  a  lead- 
ing case  in  England  where  its  doctrines  haye 
been  steadily  followed.    It  is  cited  with  ap-  , 

proval  in  iVoreffv.  Madison  d  L  B.  R,  Co,  21  , 

How.  441  [62  U.  8.  bk.  16,  L.  ed.  184.1 

Id  the  case  of  Madison  dW.  Plank  Boad  Ck>, 
y.  Watertoum  A  P.  Plomk  Bjoad  Co,  7  Wis.  59, 
the  former  company,  in  order  to  aid  the  latter 
company  to  build  a  plank  road,  which  was  a 
contmuation  of  the  road  of  the  former,  agreed 
to  guaranty  a  loan  made  to  the  Watertown  , 

Company.  After  the  road  was  built  the  l^lad- 
ison  Company  refused  to  pay  on  the  default  of 
the  Watertown  Company.  The  Supreme  Court 
held  that  the  Madison  Company  had  no  corpo- 
rate power  to  guaranty  the  payment  of  the  debt 
of  the  other  company;  and,  when  pressed  with 
the  argument  that,  by  the  building  of  the  road, 
the  MacUson  Coiupany  had  received  the  benefilt 
which  had  induced  it  to  guaranty  the  debt,  tbe 
court  said  it  was  a  contract  vtbrawres  and  could 
not  be  enforced. 

We  are  of  opinion  that  the  guaranty  of  the 
obligations  of  the  lease  on  the  part  of  the  In- 
dianapolis and  St  Louis  Company  by  the  oth- 
er defendants  is  void. 

4.  It  is  argued,  in  support  of  the  decree  that» 
though  the  contract  of  lease  may  be  void,  so  that 
no  action  could  originally  have  been  sustained 
upon  it,  there  has  Soen  for  ten  yem  such  per- 
formance of  it,  in  the  use,  possession  and  con- 
trol of  plaintiff's  road  and  its  franchises,  by  the 
defendants,  that  they  cannot  now  be  permitted 
to  repudiate  or  abandon  it  That  it  now  pn»- 
sents  one  of  a  class  of  cases  which  hold  that 
where  a  void  contract  has  been  so  far  executed 
that  property  has  passed  under  it  and  rights 
have  been  acquired  under  it,  the  courts  will 
not  disturb  the  possession  of  tnich  property  or 
compel  restitution  of  money  received  under 
such  a  contract 

Undoubtedly  there  are  such  decisions  of 
courts  of  high  authority,  and  there  is  such  r^ 
a  principle,  very  sound  in  its  application  to  ap-  *- 
propriate  cases.  But  we  understand  the  rule 
in  such  cases  to  stand  upon  the  broad  ground 
that  the  contract  itself  is  void,  and  that  neither 
what  has  been  done  under  it,  nor  the  action  of 
the  court,  can  infuse  any  vitality  into  it  Look- 
ing at  the  case  as  one  where  the  parties  have  so 
far  acted  under  such  a  contract  that  they  can- 
not l^  restored  to  their  original  oonditidn,  the 
court  inquires  if  relief  can  be  given  independ- 
ently of  the  contract,  or  whether  it  will  refuse, 
to  interfere  as  the  matter  stands.  We  know  of 
no  well  considered  case  where  a  corporation, 
which  is  party  to  a  continuing  contract  whioh 
it  had  no  power  to  make,  seeks  to  retract  and 
refuses  to  proceed  further,  can  be  compelled 
to  do  so.  As  was  said  in  ThomoM  v.  BmX- 
road  Co,  (a  case  so  often  in  point  here),  "Hay- 
ing entered  into  the  agreement  it  was  the  duty 
of  the  company  to  rescind  or  abandon  it  at 
the  earliest  moment  This  duty  was  independ- 
ent of  the  clause  in  the  contract  which  gave 
them  the  right  to  do  it  Though  they  delayed 
its  performance  for  several  years,  it  was  never- 
theless a  rightful  act  when  it  was  done.  Can 
this  performance  of  a  lawful  duty,  a  duty 
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vUdi  it  owed  to  the  stockholden  of  the  com* 
pujand  tothepablic,  give  to  plaintiffs  a  right 
of  acCionf  Can  they  found  sach  a  right  on  an 
agreement  Toid  for  want  of  corporate  authority 
and  forbidden  by  the  policy  of  the  law?  To 
hoU  that  they  can  is,  in  oar  opinion,  to  hold 
that  any  act  performed  in  ezecation  of  a  rbid 
contract  makes  all  its  parts  valid,  and  that  the 
DOfe  that  is  done  under  a  contract  forbidden 
by  law  the  stronger  is  the  daim  to  its  eoforoe- 
ment  by  the  comts." 

Whatever  may  be  said  in  regard  to  the  In- 
dianapolis and  St.  Louis  Company,  theze  is 
wanting  in  the  case  of  the  guaran^ing  com- 
panies one  of  the  strongest  reasons  usually 
mged  in  support  of  the  estoppel,  as  it  is  some- 
times called,  namely:  that  the  recalcitrant  par- 
tr  has  received  the  money  or  the  property  of 
the  other.  For,  so  far  mnn  these  guaranty 
eompanlee  having  received  of  the  plamtiff  any 
money  or  property,  they  are  the  parties  who 
have  Deen  payhig  money  and  the  plaintiff  re- 
eeiving  it  for  rent  of  its  road.  They  are  not, 
therefore,  estopped  on  any  principles  of  that 
doctrine  from  oeasing  to  pay  money  on  an 
illegal  contract  because  th^  nave  heretofore 
dooeso.  On  the  contraiy,  as  we  have  already 
Mdd,  the  duties  of  these  directors  to  thehr  stock- 
hoMem  is  to  cease  to  perform  a  contract  to 
iridch  they  were  never  bound. 

We  do  not  decide  the  question  whether  the 
hidianapolis  and  St.  Louis  R  R  Co.  cannot  be 
eompeUed  to  pay  the  plaintiff  for  the  use  of  its 
load,  thoo£^  the  contract  be  void.  Whether 
it  would  be  so  liable  on  a  quarUum  meruit  ad- 
nits  of  doubt  It  is  unnecessary  to  dedde 
diSi,  because  that  company  has  submitted  to 
the  decree  of  the  dicuit  court  in  favor  of  plaint- 
iff for  that  rent,  by  failing  to  give  bond  and 
perfect  its  appeal  from  that  decree. 

That  part  of  the  decree  must  stand,  asno  ap- 
peil  from  it  has  been  prosecuted. 

Th§  ddoree  against  ihs  aQiar  dtfendofnU,  ap- 
ptBanit  here^  if  far  the  naeam  Aven  reoevBed, 
ma  ike  earn  remanded  to  the  (XrctUt  Omrt, 
wUkdifwetianetodiemimthehaiaet9them. 

Tmbeapj,  Test:  _ 

James  H.  MoEsnner*  Clerk,  Sop.  Ooort,  U.  & 

Mr.  JueOee  Bradley,  dissentinff: 
I  dissent  from  the  Judgment  of  the  court  in 
Ods  case,  and  will  very  briefly  state  my  reasons 
for  dissenting. 

The  St.  Louis,  Alton  and  Terre  Haute  R  R 
Oompaoy,  the  lessor,  had  full  authority  to  make 
die  lease  of  its  road  and  works  which  u  brought 
ia  question  in  the  cause.  The  Indianapolis  imd 
8t  Louis  Bailway^  Company,  the  leasee,  as- 
nmed  to  havepower  to  take  the  lease,  and  had 
each  power  in  lllinoie  1^  the  effect  of  the  laws 
of  that  State,  and  was  supported  in  its  assump- 
tion of  power  by  the  implications  of  several 
Statutes  of  Indiana.  If  these  implications  were 
not  snfBciently  strong  to  amount  to  a  grant  of 
power,  still,  uey  were  sufficient  to  show  that 
die  Legislatare  of  Indiana  understood  the 
pofwer  as  existing  and  acquiesced  in  it  The 
other  railroad  companies,  parties  to  th^  suit, 
iriw  guarantied  the  performance  of  the  lease 
and  Hs  covenants  on  the  part  of  the  lessor,  had 
the  power  to  do  so  by  the  laws  of  Illinois,  and 
Bie  engagement  of  guarantv  on  their  part  was 
aeontnct  entered  into  1>y  them  in  furtherance 
of  tiieir  through  business  to  and  from  St  Louis 
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and  the  States  west  of  the  MissieBippl.  The 
whole  arrangement  in  fact,  was  devised  by 
them  for  the  purpose  of  facilitating  and  increas- 
ing their  business  as  integral  parts  of  great 
trunk  lines;  which  in  the  aosence  of  interstate 
regulations  of  commerce  made  by  Congress,  are 
of  the  greatest  utility  in  the  bushiess  of  the 
country. 

To  hold  that  the  railroad  companies  of  the 
country  thus  situated  cannot*  without  actinff 
uUra  tireg,  make  busmess  arrangemenus  b^ond 
the  limits  of  their  own  trades  in  a  country  sit- 
uated and  divided  up  into  States  as  ours  is.  it 
seems  to  me,  is  to  take  a  very  contracted  view 
of  the  powers  and  duties  of  these  public  insti- 
tutions. According  to  the  doctrine  of  the  court, 
a  New  York  or  Pennsylvania  company  could 
not  even  have  a  ticket  or  freijdit  affent  in  St 
Louis  for  the  purpose  of  solicong  freight  and 
passengers  to  be  carried  on  the  trunk  line  of 
which  it  forms  a  part  It  could  not  hire  an 
office  for  such  an  agent,  or.  if  it  did,  it  could 
not  be  held  responsible  for  the  rent  This 
is  carrying  the  doctrine  of  ultra  vires  to  what 
seems  to  me,  an  absurd  extent  It  is  foUowinff 
out  the  KnglJHh  notions  on  that  subject,  which 
always  seemed  to  me  inapplicable  to  our  situar 
tion  and  drcumstances,  however  well  suited  to 
that  compact  and  homogeneous  country— ho- 
mogeneous in  govenunent  and  lurisdlction. 
All  the  prindpai  railroads  in  England  extend 
across  the  entire  country  from  London,  in  dif- 
ferent directions,  to  the  sea.  In  this  country, 
as  Conmss  dedines  to  charter  through  lines 
across  tibe  States,  the  State  Governments  them- 
sd  ves  charter  local  roads,  limited  by  the  bound- 
ary lines  of  the  State.  In  order  to  give  the 
country  through  fadlities  at  all,  these  state 
roads  are  obliged  to  unite  their  lines,  and  make 
what  is  called  a  trunk  line.  The  necessities  of 
the  country  require  it.  Yet,  according  to  the 
logic  of  the  decision  in  this  case,  this  is  all  ultra 
vires. 

Look  at  it  One  of  our  great  trunk  lines,  ex- 
tending from  West  to  East,  ib  composed,  say, 
of  five  connected  railroads,  forming  together  a 
continuous  line,  working  together  under  aeon- 
tract  which  regulates  thdr  mutual  rights  and 
obligations  in  uie  management  of  the  l)U8iness 
and  the  distribution  of  ita  joint  receipts.  All 
this  is  ultrapires  and  void  !  One  of  the  links 
of  the  chain  is  a  f  enr  whidi,  in  consideration 
of  extra  accommodations  afforded  for  the  busi- 
ness of  the  line,  is  guarantied  a  certain  sum  per 
annum.    The  guaranty  is  ultra  tires  and  vddl 

Is  this  law?  It  may  be  English  law;  but  ia  it 
American  law?  I  cannot  beheve  it  We  must 
not  shut  our  eyes  to  the  fact  that  new  circum- 
stances and  conditions,  of  themsdves,  require 
and  produce  a  modification  of  old  rules,  or  the 
applu»tion  of  new  ones. 

ThiS' narrow  doctrine  has  already  been  dis- 
carded by  the  courts,  and  by  this  court  Itha& 
become  settied  hiw  that  a  railroad  company  at 
one  end  of  a  trunk  line  may  enter  into  contracts 
for  the  transportation  of  passenfers  and  goods 
to  any  part  of  the  line,  hundreos  of  miles  be- 
yond its  own  track;  and  will  be  hdd  liable  for 
the  fulfillment  of  such  contracts.  And  yet  ac- 
coiding  to  the  doctrine  of  the  opinion  in  this 
case,  £is  is  ultra  tires. 

But  this  is  not  aQ.  The  contract  has  been 
performed  on  the  part  of  the  lessor  company, 
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nod  the  leasee  and  its  guarantors  have  enjoyed 
the  benefit  of  it.  With  what  face  can  they  now 
refuse  to  pay  what  they  agreed  to  pay?  With 
what  face  can  they  plead  incapacity  to  contract? 
This  is  not  a  suit  to  compel  the  specific  perform- 
ance of  the  contract  in  future;  but  to  comi)el 
the  payment  of  the  money  earned  by  past  per- 
formance of  the  contract  It  seems  to  me  that 
the  Ompanies  concerned  are  estopped  to  deny 
their  liability  to  make  this  payment.  It  is  the 
Companies  themselves  who  make  the  plea,  not 
their  stockholders. 

In  several  national  bank  cases,  where  the 
banks  have  loaned  money  on  mortipEiges  of  land, 
contrary  to  the  express  prohibition  of  the  Act 
of  Congress,  and  uUra  nres,  we  have  enforced 
the  contract,  leaving  it  to  the  government  to 
call  the  banks  to  account  for  acting  outside  of 
their  chartered  powers. 

Why  should  not  the  same  rule  be  applied  to 
railroads,  if  it  is  thoueht  they  have  exceeded 
their  powers;  especially  when  no  stockholder 
complains  of  the  company's  action,  and  theob- 
£821]  i^^^  ^^  ^^^  3^1^  ^f  ^  compel  them  to  pay  for  a 
benefit  actually  received? 

In  every  aspect  in  which  the  case  can  be 
viewed,  it  seems  to  me  that  the  decree  of  the 
circuit  court  was  not  onlv  Just  and  right,  but 
in  accordance  with  sound  principles  of  Ameri- 
can law,  and  ought  to  be  aflOrmed. 

I  am  authorized  to  say  that  Mr,  Jvitice  Har^ 
Uui  agrees  with  me  in  opinion. 

Tnieoopy.    Test: 

James  H.  MoKenneyt  Clerk,  Sop.  Oourt,  U.  8. 


tWl       JUAN  S.   HART.  Admr..  of  the  Estate  of 
SnfBON  Habt,  Deceased, 
v. 
UNTTBD  STATES. 

(See  8.  a  Beporter*8  ed.  es-er.) 

SeOum  7,Aeiqf  Qmgrea,  June $6, 1868— ^eU 
nf  pardon, 

A  pardoQ  gmatcd  by  the  Proeldent,  prior  to  the 
p§amge  of  Bcctlon  34%,  Bevised  Statutet,  to  oti(?  whD 
promoted  ih*!i  IhI^  rehellioD,  *'for  all  offj^naei  com- 
Dtlited  b^  him  ariflliifr  fromparttolpatJoa.dlKictor 
ImpUed,  m  the  re^><iLlioQ.^^  did  not auibuHza  the  p^- 
m^atCif  ft  claim  to  giioh  p*?t*oti,  wtilt-h  orig-lnated 
|>rlor  to  ApHI  la,  l?^,  and  wa«  forbidden  by  miob 
AeoUou  to  he  paid;  and  TPb«r©  suoh  olaim  n-ae  pe^ 
f erred  by  tbe  i?wj^tary  of  War  to  the  0>i3rt  of 
Claims.  thHt  court  pri^fitrly  decided  that  It  bad  no 
JyHidtotlou  furtber  tbMi  to  find  the  fuc;  t& 

[No.  IW.] 

Argued  Mar.  t5, 1886.    Decided  Apr,  g6,  1886 

APPEAL  from  the  Court  of  Claims.  Affirmed. 
The  case  is  stated  bj  the  court. 
Mr,  John  J. Weed*  for  appellant. 
Mr,  John  €K>ode9  MieUor^Qen.,  for  ap- 
pellee. 

Mr,  JutUoe  Blatchford  deUvered  the  opin- 
ion of  the  court: 

Section  7  of  the  Act  of  Congress,  approved 
June  26,  1868,  chap.  71  (16  Stat,  at  t.  76), 
enacted  as  follows:  "It  shall  and  may  be  law- 
ful for  the  head  of  anj  executire  department, 


whenever  any  claim  is  made  upon  said  depart- 
ment involving  disputed  fads  or  controverted 
questions  of  law,  where  the  amount  in  contro- 
versy exceedi  $8,000;  or  where  the  dedsioD 
will  affect  a  class  of  cases  or  furnish  a  prece- 
dent for  the  future  action  of  any  executive  de- 
partment in  the  adiustment  of  a  class  of  cases, 
without  r^ard  to  tne  amount  involved  in  the 
particular  case;  or  where  any  authority,  right, 
privflege,  or  exemption  is  claimed  or  denied 
under  the  Constitution  of  the  United  States,  to 
cause  such  claim,  with  all  the  vouchers,  papers, 
proofs  and  documents  pertaining  thereto,  to  be 
transmitted  to  the  Court  of  Claims,  and  the 
same  shall  be  there  proceeded  in  as  if  originally 
commenced  by  the  voluntary  action  of  the 
claimant;  •  •  •  Providad^  kmeever.  That  no 
case  shall  be  referred  by  any  head  of  a  depart- 
ment unless  it  belones  to  one  of  the  several 
classes  of  cases  to  which,  by  reason  of  the  sub- 
ject matter  and  character,  the  said  Court  of 
Claims  might,  under  existing  laws,  take  iuris- 
diction  on  such  voluntary  acBon  of  the  daim- 
ant  And  all  the  cases  mentioned  in  this  sec- 
tion which  shall  be  transmitted  bv  the  head  of 
any  executive  department,  *  •  *  shall  be 
proceeded  in  as  other  cases  pending  in  said 
court,  and  shall,  in  all  respects,  be  subject  to 
the  same  rules  and  regulationa  and  appeals 
from  the  final  Judgments  or  decrees  of  said  court 
therein  to  the  Supreme  Court  of  the  United 
States  shall  be  allowed  in  the  manner  now  pro- 
vided by  Uw.  The  amount  of  the  final  Judg- 
ments or  decrees  in  such  cases  so  transmitted 
to  sidd  court,  where  rendered  in  favor  of  the 
claimants,  shall  in  all  cases  be  paid  out  of  anv 
specific  appropriation  applicable  to  the  same,  if 
any  such  were  be;  and  where  no  such  appro- 
priation exists,  the  same  shall  be  paid  in  the 
same  manner  as  other  Judgments  of  said  court;" 
These  provisions  are  now  embodied  in  sections 
1068, 1064  and  1066  of  the  Revised  Statutes. 

Under  them  the  Secretary  of  War,  on  the 
14th  of  October,  1878,  transmitted  to  the  Court 
of  Claims  the  daim  of  Hemy  B.  Hart,  as  the 
assignee  of  Shneon  Hart  Thereupon,  on  the 
9th  of  JanuaiT^  1874,  Simeon  Hart,  for  the  use 
of  Henry  B.  Hart,  filed  in  that  court  a  petition, 
claiming  to  recover  from  the  United  States 
160,891.62.  In  July,  1874,  the  United  States 
filed  a  plea  setting  up  a  counterclaim  of 
t9,000  against  Simeon  Mart,  and  in  August, 
1874,  a  plea  setthigup  a  barbya  atxyears^lim- 
itation  after  the  first  accruing  of  the  daim.  In 
December,  1874,  Simeon  Hart  having  died,  the 
suit  was  revived  in  the  name  of  A.  B.  Hyde,  as 
Us  administrator.  In  January,  1877,  the  daim- 
ant  demurred  to  the  plea  of  the  Statute  of  Lim- 
itations; and  the  demurrer  was  sustained.  18 
Ct  of  Claims,  819.  On  the  9th  of  May,  1877, 
the  daimant  filed  an  amended  petition,  to 
which,  three  days  afterwards,  the  United  States 
filed  a  traverse,  and  a  plea  setting  up  a  bar  by 
a  six  years'  limitation.  In  October,  1878.  the 
claimant  replied  to  the  plea  of  counterclaim, 
that  the  $9,000  had  beenpaid  by  Simeon  Hart 
In  November.  1879,  the  United  States,  l^  leave 
of  court,  filed  a  special  demurrer  to  the  peti- 
tion and  the  amended  petition,  but  it  was  over- 
ruled. In  Jime,  1880,  James  P.  Hague,  as  ad- 
ministrator of  Simeon  Hart,  and  successor  of 
Hyde,  was  substituted  in  place  of  Hyde,  as 
claimant    At  the  same  time  the  daimant  filed 
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ao  amanded  petltloii«  pnyiae  that  any  aarign- 
meDt  of  the  daim  to  Henir  B.  Hart  be  treated 
as  void:  and  withdrawing  items  four  and  fiye 
of  the  daim  contained  in  the  original  petition. 

The  case  was  then  heard  on  the  evidence, 
and  oo  the  7th  of  June,  1880,  the  court  filed  its 
findings  of  fact  and  conclusion  of  law,  and  an 
opinion  (16  Ct.  of  Claims,  414)  wherebj  the 
petition  was  dismissed,  and  a  judgment  feo  that 
effect  was  entered  on  that  day.  In  January, 
1881,  a  motion  for  a  new  trial  was  granted,  and 
the  case  was  reheard,  on  additional  eyidence. 
and,  on  the  16th  of  May,  1881,  the  court  filed 
its  findings  of  f^  and  conclusion  of  law,  and 
an  opinion  (16  Ot.  of  Claims,  450)  whereby 
tbe  petition  was  dismisBed,  and  a  Judgment  to 
that  efTect  was  entered  on  tiiat  day,  from  which 
the  claimant  appealed.  Since  the  appeal  Juan 
8.  Hart»  as  amninistrator  in  place  of  Hague, 
lias  been  substituted  as  appellant. 

The  findings  of  fact,  on  the  second  hearing, 
wlrich  are  quite  voluminous,  are  set  forth  at 
length  in  the  report  in  16  Ct.of  Claims.  Those 
which  are  material,  in  the  view  we  take  of  the 
case,  are  as  follows:  on  the  8d  of  March,  1861, 
Simeon  Hart  was  redding  at  El  Paso,  Texas, 
and  was  in  active  sympfohy  with  those  who 
were  indtmg  to  rebellion.  In  April,  1861,  he 
joined  the  insurgents,  and  then  and  afterwards 
ranrisbed  them  with  supplies,  monev,  and 
means  of  transportation  to  carry  on  thelrinva- 
son  and  campaign  into  New  Mexico.  Dn  the 
Sdof  November,  1866,  the  President  mnted  to 
him  atoll  pardon  and  amnesty  for  aU  oflTenses. 
committed  mr  him  aridnf  from  participation,  di- 
rect or  impl&d,  in  the  reoellion.  Hart  daixned 
[<S]  certain  sums  as  due  to  him  for  flour,  com  and 
forage  delivered  to  the  United  States  before 
Apni  18, 1861,  and  certain  sums  for  flour,  corn 
m  fonure  delivered  after  that  date.  There  is 
Bottling  ooe  from  the  United  States  to  the  clahn- 
antfor  floor  delivered  after  April  18, 1861;  and 
the  United  States  paid  to  Hart,  or  his  assignees, 
for  floor  aD^ed  to  have  been  deHvcied  after 
^uil  18, 1861,  but  never  delivered,  more  than 
fbe  amoonts  claimed  as  due  for  com  and  forage, 
those  payments  being  made  partly  in  cash  and 
jMrti^  by  retaining  and  cha^ng  against  him 
Ike  w^jObO  so  set  op  as  a  counterclaim. 

The  Court  of  Claims  applied  to  those  de- 
Biands  of  the  claimant  which  accrued  before 
April  18,  1861,  the  provisions  of  Joint  Keso- 
hition  No.  46,  approved  March  2,  1867  (14 
Slat,  at  L.  671),  now  embodied  in  section  8480 
of  the  Revised  Statutes,  and  which  was  as  fol- 
lows: ''UntQ  otherwise  ordered,  it  shall  be  un- 
lawful for  any  officer  of  the  United  States  Gov- 
ernment to  pay  any  account,  claim,  or  demand 
against  said  Government,  which  accrued  or  ex- 
ited iBior  to  the  18th  day  of  April,  A.  D.  1861, 
in  favor  of  any  person  who  promoted,  encour- 
aged, or  in  any  manner  sustained  the  late  rebell- 
loD;  or  in  fav<»r  of  anv  person  who,  during 
and  rebellion,  was  not  Vnown  to  be  opposed 
thoeto,  and  distinctly  ih  favor  of  its  suppres- 
aion;  and  no  pardon  heretofore  granted,  or  here- 
after to  be  granted,  shall  authorize  the  payment 
of  audi  account,  claim,  or  demand,  unnl  this 
reaolution  is  modified  or  repealed :  Prtroided, 
That  this  resolution  shall  not  be  construed  to 
prohibit  the  payment  of  claims  founded  .upon 
contracts  miMle  1^  any  of  the  departments, 
where  soch  daims  were  assigned  or  contracted 
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to  be  assigned  prior  to  April  first,  1861,  to  cred- 
itors of  said  contractors,  loyal  citizens  of  loyal 
States,  in  payment  of  debts  incurred  prior  to 
March  first,  1861." 

It  was  urged  before  the  Court  of  Claims  tbm 
the  pardon  and  amnesty  granted  by  the  Presi- 
dent to  Hart,  on  the  tmra  of  November,  1865, 
"for  all  offenses  committed  by  him  arising  from 
participation,  dfarect  or  impliea,  in  the  rebellion," 
operated  to  set  aside  the  provisions  of  the  Joint 
iSesolution  as  to  him  and  ids  claims.  The  court 
held  otherwise.  Its  view  was  that  Hart  was 
guU^  of  numerous  acts  for  which  he  could,  on 
conviction,  have  been  punished  in  his  peison 
and  his  property,  and  that  the  pardon  freed 
hknfrom  liabilif^for  those  offenses;  that  bis 
disability  to  reodve  from  the  United  States  a 
debt  due  to  him  was  not  a  consequence  attached 
to  or  arising  out  of  any  such  offense;  that  it 
ffrew  out  of  the  fact  stated  in  the  Joint  Reso- 
lution that  he  hod  been  a  public  enemy;  that 
every  disability  which  a  state  of  war  imposed 
upon  him  was  removed  by  the  cessation  of  the 
war;  that  it  needed  no  pardon  to  effect  that 
result;  that,  as  the  pardon  conferred  on  him  no 
new  right,  so  the  Joint  Resolution  did  not  take 
from  him  anything  which  the  pardon  had  con- 
fen  ^  that  It  did  not,  like  the  legislation  con- 
sidered in  UniUd  States  v.  Klein,  18  Wall.  128 
[80  U.  S.  bk.  20,  L.  ed.  6191,  attempt  to  pre- 
scribe to  the  Judiciary  the  effect  to  be  given  to 
a  pardon,  in  regard  to  a  matter  to  which  the 

Sudon  extended,  but  merely  forbade  oertain 
ebts  to  be  naid  until  Congress  should  other- 
wise order;  that  a  creditor  of  the  United  States 
can  only  be  pdd  in  accordance  with  the  pro- 
vision of  the  Constitution  (art  1,  sec.  9,  subd. 
7)  which  declares  that  "  No  money  shall  be 
drawn  from  the  Treasury,  but  in  consequence 
of  appropriations  made  by  law;"  that  by  this 
Joint  Resolution  Congress  had  declared,  by 
law,  that  this  claimant  should  draw  no/  money 
from  the  Treasury,  and  that  no  general  appro- 
priation should  extend  to  his  claim;  that,  Uiere- 
fore,  no  executive  department  could  consider 
the  claim;  that  the  Act  of  1868  did  not  extend 
to  claims  covered  by  the  Joint  Resolution;  and 
that,  as  the  dahn  in  question  could  not  be  paid, 
the  Court  of  Claims  had  no  jurisdiction  to  pro- 
ceed to  Judgment  in  regard  to  it,  on  the  refer- 
ence made.  The  views  of  the  court  were  set 
forth  at  greater  length  in  the  opinion,  and  its 
conclusion  was,  that  as  to  all  items  which 
accrued  prior  to  April  18. 1861,  it  was  its  duty 
to  dedine  to  take  Jurisdiction  further  than  to 
find  the  facts. 

As  to  the  items  for  fiour  and  com  and  forage 
furnished  after  April  18, 1861,  the  court  held, 
on  the  facts  it  found,  that  there  was  nothing 
due  to  the  claimant  for  fiour  delivered  after 
that  date;  and  that  the  United  States  had  paid 
Hart,  or  his  assignees,  for  fiour  alleged  to  have 
been  delivered  a3fter  that  date,  but  never  deliv- 
ered, more  than  the  amounts  now  claimed  to 
be  due  for  com  and  forage. 

We  are  of  opinion  that  the  judgment  of  the 
Court  of  Claims  was  right.  In  approving,  as 
we  do,  the  reasons  above  recited  as  assigned  by 
that  court,  for  the  view  it  took  on  the  question 
of  the  pardon,  we  do  not  depart,  in  the  least, 
from  what  was  held,  on  the  subject  ofpardons, 
in  the  cases  of  Ex  parte  Garland,  4  Wall.  888 
[71  U.  S.  bk.  18,  li.  ed.  866]  ;  Amutrans^i 
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F^ndnt,  6  Wall.  766  [78  U.  8.  bk,  18.  L.  ed. 
8821:  UniUd  8UUe$  v.  Paddford,  9  Wall.  681 
[76  U.  8.  bk.  19,  L.  ed.  78»] ;  United  States 
V.  Klein,  18  WaU.  128  [80  U.  8.  bk.  20,  L.  ed. 
5191;  and  (hrlisle  v.  United  States,  16  WaU. 
147, 151  [88  U.  8.  bk,  21,  L.  ed.  426].  If  the 
Joint  Resolution  had  said  nothing  on  the  sub- 
ject of  a  pardon,  no  pardon  could  have  had  the 
effect  to  authorize  the  payment,  out  of  a  gen- 
eral appropriation,  of  a  debt  which  a  law  of 
Congress  had  said  should  not  be  paid  out  of  it. 
The  psrndon  cannot  have  such  effect  ascribed 
to  it  merely  because  the  Joint  Resolution 
says  that  it  shall  not  have  such  effect.  It  was 
entirely  within  the  competency  of  Congress  to 
declare  that  the  claims  mentioned  In  the  Joint 
Rmolulion  should  not  be  paid  till  the  further 
order  of  Congress.    It  is  now  within  its  com- 

Betency  to  declare  that  they  may  be  oaid,  in 
ke  manner  as,  by  t^e  Act  of  March  8, 1877, 
chap.  105  (19  8tat.  at  L.  862),  it  provided  that 
section  8480  of  the  Revised  Statutes,  which  is 
the  Joint  Resolution  in  question,  shoull  not 
apply  to  payments  to  be  miade  out  of  a  general 
appropriation  made  by  that  Act  to  pay  mail 
contractors  for  mail  service  performed  In  cer- 
tain States  in  1859, 1860  and  1861,  and  before 
they  "respectively  engaged  in  war  against  the 
United  States." 

As  to  the  claims  which  accrued  after  April 
18, 1861,  we  see  no  reason  to  question  the  cor- 
rectness of  the  Judgment. 
Affifrmed, 
Ttoe  copy.   Test: 

James  H.  MoKenney,  Qerk,  Sup.  Ooiirt»1T.  fL 


IRON  SILVER  MINING  COMPANY,  JPy. 
in  Err., 

ELGIN  MINING  AtH)  SMELTING  COM- 
PANY BT  AI- 

(See  8.  a  BeporterVi  ed.  199-8001) 

Mining  lato—Act  <f  187B—^M  tf  patenU$  qf 
muface  lode  to  follow  vein  lateraUj^-^paraUel- 
Am  qf  end  lines. 

Under  the  Act  of  Congreaa  of  1B7S  <IL  B.  1 23S0  et 
seq.)  parallelism  of  the  ODd  lines  of  &  vurf^ce  loca- 
tion is  essential  to  the  ex1st«!nce  of  &iij  rle-htln  tbe 
locator  or  patentee  of  i\  ^urfE^^G  iodo  mining  QiA\m 
to  follow  the  vein  outatde  of  tbp  v^^nical  plunes 
drawn  through  the  ^U\^  Mne&  II Ls  bibernJ  hj^ht  by 
the  statute  is  oonflBi?^  toauch  portion  of  Uit^  vein 
as  lies  between suoh  i>liinefl  drawn  tbrougti  the  ond 
lines  and  extended  in  tholr  owa  direction;  thAt  is, 
between  parallel  veittoaJ  plan^o.  It  can  embi^ce  no 
t>ther  poraoo* 

[No.  200.] 

ArguedMafr.te,t9,18Se,  Decided  Apr.  96,1886, 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Colorado.    4/- 
f/ffMd, 

Statement  by  Mr,  Justice  Field: 
This  is  an  action  to  recoverjpossession  of  cer- 
tain mininff  ffround  in  Lake  County,  Colorado. 
The  plainrnfi  in  the  court  below,  the  defend- 
ants in  error  here,  assert  title  to  the  premisei 
under  a  patent  of  the  United  States  for  what 
98 


is  known  as  the  "  Gilt  Edge  Claim,"  of  which 
they  are  a  part  In  the  ordinal  complaint  they 
asserted  title  by  conveyance  from  the  original 
locators.  A  patent  to  them  having  been  sub- 
sequently  ffranted,  they  filed  an  amended  com- 
phiint  settmg  up  its  issue,  and  that  it  conveya 
to  them  a  fee  simple  title. 

The  complaint  avers  that  the  defendant,  the 
Iron  Silver  Mining  Company,  on  the  25tJi  of 
June,  1882,  bv  means  of  drifts,  inclines  and 
tunnels  entered  without  right  upon  a  portion  of 
the  Gilt  Edge  Claim,  whicn  it  luis  since  wrong 
fully  withheld  from  the  plaintifEs  to  their  dam 
a^  of  $50,000;  and  that  it  has  excavated,  car 
ned  away,  and  converted  to  its  own  use,  since 
such  entry,  fold,  silver  and  lead  ores  belonging 
to  them,  of  Uie  value  of  i50,000.  They  there- 
fore pray  ludgment  for  the  premises  and  dam- 
ages for  their  wrongful  detention,  and  for  the 
ores  taken. 

The  defendant  in  its  answer  denies  the  sev- 
eral allegations  of  the  complaint,  and  sets  up 
as  an  affirmative  defense  that,  under  a  patent 
of  the  United  States,  bearing  date  May  24, 1877» 
it  is  the  owner  in  fee  and  entitled  to  the  posses- 
sion of  a  surface  lode  mining  claim  also  situated 
in  Lake  County,  Colorado,  called  the  "  Stone 
Claim,"  containing  nine  acres  and  ^  of  an 
acre  of  land,  more  or  less,  and  of  a  vdn,  lode 
or  ledffe  therein,  extending  the  length  of  the 
claim  from  north  to  south  1,500  feet  throng- 
out  its  entire  depth,  although  it  enters  adjmn- 
ing  lands;  that  the  vein,  lode  or  ledge  contains 
iron ,  lead  and  silver  in  laree  quantities;  that  the 
top,  apex  and  outcrop  or  it  are  found  in  the 
surface  claim  througlumt  its  entire  extent;  that 
its  true  strike  is  north  and  south,  with  a  dip  to 
^  net  at  an  angle  of  fifteen  degrees  below  the 
plane  of  the  horizon;  that  the  vein,  lode  or 
ledge  on  its  dip,  within  vertical  planes  drawn 
downward,  with  its  end  Hnes  continued  in  tibdr 
own  direction,  that  is,  in  the  direction  of  the 
dip,  passes  through  and  beyond  the  east  vertical 
side  mie  of  the  mirface  claim  and  location  into 
andundertheGUtEdgeSurfaoeClaim.  And  the 
defendant  admits  that  underneath  the  surface 
of  the  Gilt  Edge  Oaim  it  has  followed  and 
mined  upon  the  Stone  vein,  lode  or  ledge;  and 
avers  that,  by  reason  of  the  facts  above  set 
forth,  it  had  ihe  right  so  to  do,  and  denies  that 
it  has  otherwise  interfered  with  the  Gilt  Edge 
Claim  or  any  part  of  it. 

The  plaintifts  in  their  reply  deny  the  material 
allegatu>ns  of  the  answer.  Bv  stipulation  the 
case  was  tried  by  the  court  without  the  inter- 
vention of  a  Jury.  On  the  trial  the  plaintiflb 
S reduced  in  evidence  a  patent  of  the  United 
tates  to  them  for  the  Gilt  Edge  Claim,  in  the 
usual  form  of  patents  for  lode  mining  daima^ 
and  tiie  defencumt  admitted  that  they  were  in- 
vested with  the  title  to  the  property  whidi  the 
patent  conveyed;  that  it  had  entered  under- 
neath the  surface  of  that  daim  at  a  pohit  east 
of  the  Stone  Surface  Claim;  and  was  enniged  in 
minine  and  in  carrying  away  lead  ax^  silver 
ores  wneai  the  action  was  commenced. 

It  was  agreed  that  pUt  "A"  (given  bdow> 
correctly  represents  the  shape  and  relative  posi- 
tions of  the  Gilt  Edge  Mining  Claim  and  of  the 
Stone  Mining  Claim,  and  that  the  lines  on  the 
figures  td  the  Stone  Claim,  from  No.  5  to  6  and 
from  1  to  14,  are  the  two  end  lines  of  thesurface 
daim.  so  called  l^  the  locator  thereof,  and  in 
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tbe  plat  accompanying  the  application  for  the 
patent. 

It  was  also  agreed  that  plat  "  B  "  (given  be- 
low) is  a  correct  copy  of  tbe  plat  of  the  Gilt 
£die  Claim  contained  in  the  patent  thereof, 
wbidk  also  shows  its  relative  position  to  the 
Stone  Claim,  the  latter  being  marked  Sur.  No. 
tl7. 


And  Uierenpon  the  plaintiffs  rested.  The 
defendant  tbenfaitroduced  in  evidence  a  patent 
for  the  Stone  Claim,  bearing  date  May  84,  1877, 
iMoed  to  one  Alviniu  B.  Wood;  and  it  was  ad- 
mitted that,  by  divers  mesne  conveyances,  the 
defendant  holds  title  in  fee  to  the  premises  de- 
Krihedinit. 

The  patent  gives  a  full  and  minute  descrip- 
Ckm  l^  metes  and  bounds  of  the  surface  claim, 
oontaining  nine  acres  and  -j^^  of  an  acre  of 
land,  more  or  leas,  and  embraang  1,500  linear 
feet  of  tbe  Stone  lode  alon^  the  course  thereof. 
Its  granting  clause  is  as  follows : 

"  J^ow,  know  ye,  that  the  United  States  of 
America,  in  conmderation  of  the  premises  and 
in  conformity  with  the  said  Revised  Statutes 
of  Uie  United  States,  have  given  and  granted, 
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and  bv  these  presents  do  give  and  grant,  unto 
the  said  Alvinus  B.  Wood,  and  to  his  heirs  and 
assigns,  the  said  mining  premises  hereinbefore 
described  as  lot  No.  217,  embracing  a  portion 
of  the  unsurveyed  public  domain,  with  the  ex- 
clusive right  of  possession  and  enjoyment  of 
all  the  land  included  within  the  exterior  lines 
of  said  survey  not  herein  expressly  excepted 
from  these  presents,  and  of  fifteen  hundred 
(1500)  linear  feet  of  the  said  Stone  vein,  lode, 
ledge  or  deposit,  for  Uie  length  hereinbefore 
described,  throughout  its  entire  depth,  although 
it  may  enter  the  land  adjoining;  and  lUso  of  all 
other  veins,  lodes,  ledges  or  deposits,  throughout 
their  entire  depth,  the  tops  or  apexes  of  which  lie  [20 1 1 
inside  the  exterior  lines  of  said  survey  at  the  sur- 
face extended  downward  vertically,  although 
such  veins,  lodes,  ledges  or  deposits,  in  their 
downward  course,  may  so  far  depart  from  a 
perpendicular  as  to  extend  outside  the  vertical 
side  lines  of  said  survey ;  Provided,  That  the  ri^ht 
of  possession  hereby  granted  to  such  outside 
parts  of  said  veins,  lodes,  ledges  or  deposits,  shall 
be  confined  to  sucli  portions  thereof  as  lie  be- 
tween vertical  planes  drawn  downward  through 
the  end  linfs  ofaaid  survey  at  Vie  surface,  so  con- 
tinued in  their  own  direction  that  such  vertical 
planes  will  intersect  such  exterior  parts  of  said 
veins,  lodes,  ledges  or  deposits;  Ar^  provided 
furVier,  That  nothing  in  tnis  conveyance  shall 
authorize  the  grantee  herein,  his  heirs  or  as- 
signs, to  enter  upon  the  surface  of  a  mining 
claim  owned  or  possessed  by  another:  To  have 
and  to  hold  said  mining  premises,  together  with 
all  the  rights,  privileges,  immunities  and  ap- 
purtenances, of  whatsoever  nature,  thereunto 
belonging,  unto  the  said  Alvinus  B.  Wood,  and 
to  his  heirs  and  assigns  forever;  subject,  never- 
theless, to  the  following  conditions  and  stipu- 
lations: 

"  First.  That  the  nant  hereby  made  is  re- 
stricted to  the  land  hereinbefore  described  as 
lot  No.  217,  with  fifteen  hundred  (1500)  linear 
feet  of  the  Stone  vein,  lode,  ledge  or  deposit  for 
the  lengUi  aforesaid,  throughout  its  entire  depth 
as  aforesaid,  together  with  all  other  veins,  loa^s, 
ledges  or  deposits  throughout  their  entire  depths 
as  foresaid,  the  tops  or  apexes  of  which  lie  in- 
side tiie  exterior  lines  of  said  survey. 

"Second.  That  the  premises  hereby  con- 
veyed, with  the  exception  of  the  surface,  may 
be  entered  by  the  proprietor  of  any  other  vein, 
lode,  ledge  or  deposit,  the  top  or  apex  of  which 
lies  outside  the  exterior  limits  of  said  survey, 
diould  the  same  in  its  downward  course  be 
found  to  penetrate,  intersect,  extend  into  or 
underlie  the  premises  hereby  granted,  for  the 
purpose  of  extracting  and  removing  the  ore 
&om  such  other  vein,  lode,  ledge  or  deposit. 

"Third.  That  the  premises  hereby  conveyed 
shall  be  held  subject  to  any  vested  and  accrued 
water  rights  for  mining,  agricultural^  manu- 
facturing or  other  purposes,  and  nghts  to 
ditches  and  reservoirs  used  in  connection  with 
such  water  rights  as  may  be  recognized  and 
acknowledged  by  the  local  laws,  customs  and  [2021 
decisions  of  courts. 

"  Fourth.  That  in  the  abaence  of  necessary 
legislation  by  Congress  the  Legislature  of  Col- 
orado may  provide  rules  for  working  the  min- 
ing daim  or  premises  hereby  granted,  involv- 
ing easements,  drainaee  and  other  necessary 
means  to  its  complete  development." 
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The  defendant  tiben  offered  to  proye: 

(1)  That  the  Stone  vein,  lode  or  ledge  men- 
tioned in  patent  is  a  vein,  lode  or  ledge  of 
rock  in  place  hearing  iron,  lead  and  sUver  in 
large  quantitieB,  and  if  Yaluahle  on  account 
thereof. 

(2)  That  the  top,  apex  and  ootorop  of  the 
vein,  lode  or  ledge  exist,  and  are  found  in  the 
Stone  Surface  Cudm  through  its  entire  extent 
from  north  to  south  between  walls  of  rock  in 
i>lace.  a  limestone  foot  wall,  and  a  porphyxy 
hangme  waU. 

(8)  That  the  true  strike  of  the  vein,  lode  or 
ledge  is  north  and  south,  and  has  a  dip  to  the 
east  at  an  angle  of  16**  below  the  plane  of  the 
horizon. 

(4)  That  the  vein,  lode  or  ledge,  on  its  dh> 
within  vertical  planes  drawn  downward  through 
the  end  lines  or  the  vein,  lode,  or  ledge,  so  ex- 
istiDfi:  and  found  within  the  Stone  Sunace  Min- 
ing Claim,  and  continued  in  their  own  direction, 
viz.:  in  the  direction  of  the  dip  of  the  vein, 
lode  or  ledge,  passes  through,  out  of,  and  be- 
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Tond  the  east  vertical  side  Bus  of  the  Stone  Sor- 
noe  Claim  and  location  into  lands  adjoining,  to 
wit:  faitoand  under  the  said  GiltBdge  Sunaoe 
Claim. 

(5)  That  while  the  defendant  admits  that  un- 
demeath  the  surface  of  the  Gilt  Edge  Surface 
Claim  it  has  followed  and  mined  in  and  upon 
the  Stone  vehi,  lode  or  ledge,  by  reason  of  the 
facts  and  premises  above  set  forth,  it  had  a 
right  so  to  do,  and  that  it  has  not  otherwise  in 
any  way  interfered  with  said  Gilt  Bdge  Claim, 
or  any  part  thereof. 

To  which  plaintiffs  objected,  on  the  sround 
that  the  proffered  proof  would  not  be  a  defense 
to  the  action  nor  tend  to  establish  a  defense 
thereto;  and  that  by  reason  of  the  surface  form 
or  shape  of  the  Stone  Claim  its  owners  had  no 
riffht  under  the  laws  of  the  United  States  or 
omerwise  to  follow  the  lode  all^rod  to  exist 
therein  in  its  downward  course  bevond  the 
lines  of  the  claim  and  into  plaintiffs'  claim; 
and  that  no  part  of  the  Gilt  Eoge  Claim  or  the 
mineral  or  bde  within  it  was  within  vertical 
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phmot  dnwn  downward  fhroogh  the  end  lines 
d  the  Stone  Claim  and  continued  indefinitely 
hi  their  own  Idiection. 

The  ooort  sastaiaed  the  objection  and  ez- 
doded  the  evidence  offered,  to  whieh  ruling 
tbe  defendant  excepted. 

ThB  following  diagram,  showing  the  shape 
of  the  Stone  Clum,  Us  exterior  lines,  its  center 
hue,  snd  the  line  of  the  apex  of  the  vein,  as 
iflflged  by  the  defendant,  was  also  put  in  evi- 


PN]  Another  dOagram  of  the  Stone  Claim  was  in- 
troduced in  eridenoe,  but  as  it  was  sfanilar  to 
fteone  abore,  with  the  exception  of  the  lines 
showing  the  course  of  the  apex,  the  direction 
of  the  strfte  and  thedip  of  the  veb,  it  is  not  im- 
portant to  exhiUt  it  in  this  statement 

No  other  evidence  was  offered.  The  court 
foond  the  issues  for  the  plaintiffs,  and  judg- 
ment was  entered  in  their  favor,  to  review 
wbkh  the  case  was  brought  here. 

Jfswrt.  Walter  H.  Smith  and  G.  G. 
Bymtmm^  f<nr  ^aintlff  in  error. 

JftfMTi.  T.  M.  Patterson*  O.  8.  Tkoftuu, 
jr.  B.  ChrpenternxA  Amtm  Bieek,  for  defend- 
sdIs  in  error. 

JA*.  JusUm  Field  delivered  the  opinion  of 
the  court: 

The  question  presented  for  our  dedsion  is  one 
of  mat  interest  to  miner?  on  the  public  lands, 
ana  with  respect  to  it  much  difference  of  opin- 
ion exisls.  This  difference  has  arisen  from  a 
eondderation,  on  the  one  hand,  of  what  would 
properly  be  ddled  the  true  end  lines  of  a  claim 
imon  a  lode  of  a  specified  length  and  width, 
Aa  it  has  been  opened  by  explorations,  and 
Ifti  general  course  and  direction  are  seen;  and  a 
ooDslderation,  on  the  other  hand,  of  the  statute 
requiring  the  location  of  a  daim  to  be  distinct- 
ly marked  on  the  ffround,  so  that  its  bound- 
I  sries  may  be  readSy  traced.  Such  location 
I  often  precedes  any  extended  explorations,  and 
ii  therefore  made  without  accurate  knowledge 
'  of  the  coarse  and  direction  of  the  vein.  When 
s  vein  has  been  discovered,  the  rules  of  miners 
sad  the  legislative  regulations  of  mining  States 
sad  Tenritories  generally  allow  some  specified 
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time  for  explorations  before  the  location  is  def- 
initely marked.  But  miners  discovering  a  locle 
are  sometimes  in  such  haste  to  locate  their 
claim,  and  mark  its  extent  and  boundaries  on 
the  surface,  that  they  omit  to  make  sufficient 
explorations  to  ffuide  them  aright  in  measuring 
the  ground  ana  fixing  its  eim  lines.  Hence 
efforts  are  not  infrequently  made  to  change 
those  lines  when  the  true  course  and  direction 
of  the  vehi  are  ascertained  by  subsequent  de-  r2011 
vdopments.  *■        ' 

The  f  ramers  of  the  Statute  of  1872  evidently 

1>roceeded  upon  the  theory  that  a  claim  on  a 
ode,  following  its  outcroppings  on  the  surface 
for  the  distance  allowed,  with  a  definite  exten- 
sion on  each  side  of  the  middle  of  the  vein, 
would  generally  take  the  form  of  a  parallelo- 
gram. It  provided  that  the  length  of  a  claim, 
subsequently  located,  whether  by  one  or  mone 
persons,  should  not  exceed  fifteen  hundred  feet: 
that  its  extension  on  each  side  of  the  middle  of 
the  vein  at  the  surface  should  not  exceed  three 
hundred  feet;  and  that  its  end  lines  bhould  be 
parallel  to  each  other.  R  S.  S  2820.  A  sec- 
tion of  the  lode  within  vertical  planes  drawn 
downward  through  the  lines  marked  on  the 
surface  was  designed  as  the  grant  to  the  orig- 
inal locator;  but  as  the  vein  in  its  downward 
course  might  deviate  from  a  perpendicular  and 
pass  out  of  the  side  lines,  the  right  was  con- 
lenred  to  follow  it  outside  of  them,  but  within 

S lanes  through  the  end  lines  drawn  vertically 
ownward,  and  continued  in  their  own  direc- 
tion. The  language  of  that  statute,  as  carried 
inio  the  Revised  Statutes,  is  as  follows: 

"The  locators  of  all  mining  locations  hereto- 
fore made,  or  which  shall  hereafter  be  made,  on 
any  mineral  vein,  lode  or  ledge,  dtuated  on  the 
public  domain,  their  heirs  and  assigns,  where 
no  adverse  claim  exists  on  the  10th  day  of  May, 
1872,  so  lonff  as  they  comply  with  the  laws  of 
the  United  States,  and  with  state,  territorial 
and  local  rejgulations  not  in  conflict  with  the 
laws  of  the  United  States  govendng  their  pos- 
sessory title,  shall  have  the  exclusive  right  of 
possession  and  enjoyment  of  all  the  surface  in- 
cluded within  tbe  fines  of  their  locations,  and 
of  all  veins,  lodes,  and  ledges  throughout  their 
entire  depth,  the  top  or  apex  of  which  lies 
inside  of  such  surface  lines  extended  down- 
ward vertically,  although  such  veins,  lodes  or 
ledges  may  so  far  depart  from  a  perpendicular 
in  Uieir  course  downward  as  to  extend  outside 
the  vertical  sidelines  of  such  surface  locations. 
But  their  rifi^ht  of  possession  to  such  outside 
parts  of  such  veins  or  ledges  shall  be  confined 
to  such  portions  thereof  as  lie  between  vertical 
planes  drawn  downward,  as  above  described, 
throuffh  the  end  lines  of  their  locations,  so  con-  r  2061 
tinuea  in  their  own  direction  that  such  planes 
will  intersect  such  exterior  parts  of  such  veins 
or  ledges.  And  nothing  in  this  section  shall 
authorize  the  locator  or  possessor  of  a  vein  or 
lode  which  extends  in  its  downward  course  be- 
yond the  vertical  lines  of  his  chdm  to  enter 
upon  the  surface  of  a  claim  owned  or  possessed 
by  another."    R  S.  §  2322. 

This  section  appears  sufficiently  dear  on  its 
face.  There  is  no  patent  or  latent  ambiguity 
in  it  The  locators  have  the  exclusive  right  of 
possession  and  enjoyment  of  "all  the  surface 
included  within  the  lines  of  their  locations," 
and  the  location,  by  another  section  must  bo 
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distincaj  marked  on  the  groiind  so  that  its 
hoondanes  can  be  readily  traced.  R.  S.  §  2824. 
Th^  have  also  the  exclusive  right  of  poesession 
and  enjoyment  "of  all  veins,  lodes,  and  ledges 
throughout  their  entire  depth,  the  top  or  apex 
of  which  lies  inside  of  such  surface  lines  ex- 
tended downward  vertically,  although  such 
veins,  lodes  or  ledges  may  so  far  depart  from 
a  perpendicular  in  their  course  downward  as  to 
extend  outside  the  vertical  side  lines  of  said  sur- 
face locations."  The  surface  side  lines  ex- 
tended downward  vertically  determine  the  ex- 
tent of  the  daim,  except  when  in  its  descent 
the  vein  passes  outside  of  them,  and  the  out- 
side portions  are  to  lie  between  vertical  planes 
drawn  downward  through  the  end  lines.  This 
means  the  end  lines  of  iJie  surface  location,  for 
all  locations  are  measured  on  the  surface. 

The  difficulty  arising  from  the  section  grows 
out  of  its  application  to  claims  where  the  course 
of  the  vein  IS  so  variant  from  a  straight  line 
that  the  end  lines  of  the  surface  location  are 
not  parallel,  or,  if  so,  are  not  at  a  right  angle 
to  the  course  of  the  vein.  This  difficulty  must 
often  occur  where  the  lines  of  the  surface  loca- 
tion are  made  to  control  the  direction  of  the 
vertical  planes.  The  remedy  must  be  found, 
until  the  statute  is  changed,  in  carefully  making 
the  location,  and  in  postponing  the  marUng  (3 
its  boundaries  until  explorations  can  be  mm  to 
ascertain,  as  near  as  possible,  the  courst>  and 
direction  of  the  vein.  In  Colorado  the  statute 
allows  for  this  purpose  sixty  days  after  notice 
of  the  discovery  of  the  lode.  Then  the  location 
must  be  distinctly  marked  on  the  ground,  and 
[207]  thirty  days  thereafter  are  given  for  the  prepara- 
tion of  the  proper  certificate  of  location  to  be 
recorded.  Erhardi  v.  Boaro,  113  U.  8. 527,  588 
[Bk.  28,  L.  ed.  11181.  Even  then,  with  all  the 
care  possible,  the  end  lines  marked  on  the  surface 
will  often  vary  ^eatly  from  a  right  angle  to 
the  true  course  of  the  vein.  But  whatever  in- 
convenience or  hardship  may  thus  happen,  it  is 
better  that  the  boundary  plimes  should  be  defi- 
nitely determined  by  the  lines  of  the  surface 
location  than  that  they  should  be  subject  to 
perpetual  readjustment  according  to  subter- 
ranean developments  made  by  mine  workinfl^g. 
Such  readjustment  at  every  discovery  oi  a 
change  in  the  course  of  the  vein  woula  create 
ffreat  uncertainty  in  titles  to  mining  cbims. 
The  rule,  whatever  hardship  it  may  work  in 
particular  cases,  should  be  settled,  and  thus  pre- 
vent, as  far  as  practicable,  such  uncertainty. 

If  the  first  locator  will  not  or  cannot  make 
the  explorations  necessary  to  ascertain  the  true 
course  of  the  vein,  and  draws  his  end  lines 
ignorantly,  he  must  bear  the  consequences.  He 
can  only  assert  a  lateral  right  to  so  much  of  his 
vein  as  lies  between  vertical  planes  drawn 
through  those  lines.  Junior  locators  will  not 
be  prejudiced  thereby,  though  subsequent  ex- 
plorations may  show  that  he  erred  in  nis  loca- 
tion. 

The  provision  of  the  statute,  that  the  locator 
is  entitled  throughout  their  entire  depth  to  all 
the  veins,  lodes  or  ledges,  the  top  or  apex  of 
which  lies  inside  of  the  surface  lines  of  his  loca- 
tion, tends  strongly  to  show  that  the  end  lines 
marked  on  the  ground  must  control.  It  often 
happens  that  the  top  or  apex  of  more  than  one 
vein  lies  within  such  surface  lines,  and  the  Veins 
may  have  different  courses  and  dips,  yet  his 
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right  to  follow  them  outside  of  the  side  lines  of 
the  location  must  be  bounded  by  planes  drawn 
vertically  through  the  same  end  lines.  The 
planes  of  the  eiS  lines  cannot  be  drawn  at  a 
right  angle  to  the  courses  of  all  the  veins  if  they 
are  not  identicaL 

It  is  also  a  fact  of  importance,  that  the  Land 
Department  has,  since  the  Act  of  1872,  followed 
the  end  lines  as  marked  on  the  surface,  and  baa 
limited  the  extra  lateral  right  of  patentees  by 
vertical  planes  drawn  down  through  such  end 
lines;  as  in  the  patent  to  Wood  in  this  case. 
Any  dedsion  that  the  department  erred  in  that 
respect,  and  that  the  rights  of  the  patentees 
were  different,  would  disturb  titles  derived  from 
such  patents,  and  lead  to  great  confusion  and 
litigation.  If  it  is  expedient  to  change  the  rule, 
legislative  action  should  be  invoked,  as  it  would 
operate  only  in  the  future,  and  not  Judicial  de- 
cision whicn  would  affect  past  cases  as  well. 

This  view  of  the  controlnng  effect  of  the  end 
lines  of  the  surface  location  is  also  sustained  by 
the  decision  of  this  court  in  the  FtaqiAaif  Gcue, 
Mining  Co.  v.  Ta/rhet,  98  U.  S.  468  [Bk.  25,  L. 
ed.  258J.  There  the  court  said  that ' 'The  most 
practicable  rule  is  to  regard  the  course  of  the 
vein  as  that  which  is  indicated  by  surface  out- 
crop, or  surface  explorations  and  workings;" 
and  that  'it  is  on  this  line  that  claims  will 
naturally  be  laid,  whatever  be  the  character  of 
the  surface,  whether  level  or  inclined,"  and 
that  the  end  lines  of  the  dalm,  properly  so 
called,  "are  those  which  are  crosswise  oi  the 
general  course  of  the  vein  on  the  surface."  The 
court  suggested  that  the  law  might  be  imperfect 
in  this  respect,  and  that  perhaps  the  true  course 
of  the  vein  should  correspond  with  its  strike  or 
the  line  of  a  level  run  through  it;  but  it  added 
that  this  "can  rarely  be  ascertained  until  con- 
siderable work  has  been  done,  and  after  claims 
and  locations  have  become  fixed." 
^  Under  the  Act  of  1866,  parallelism  in  the  end 
lines  of  a  surface  location  was  not  required; 
but  where  a  location  has  been  made  since  the 
Act  of  1872,  such  parallelism  is  essential  to  the 
existence  of  any  right  in  the  locator  or  patentee 
to  follow  his  vein  outside  of  the  vertical  planes 
drawn  through  the  side  lines.  His  lateral  right 
by  the  statute  is  confined  to  such  portion  of  the 
vein  as  lies  between  such  planes  drawn  through 
the  end  lines  and  extended  in  their  own  direc- 
tion; that  is,  between  parallel  vertical  planes. 
It  can  embrace  no  other  portion. 

The  exterior  lines  of  the  Stone  Claim  form  a 
curved  figure  somewhat  in  the  shape  of  a  horse- 
shoe, and  its  end  lines  are  not  and  cannot  be 
made  parallel.  What  are  marked  on  the  plat 
as  end  linea  are  not  such.  The  one  between 
numbers  5  and  6  is  a  side  line.  The  draughts- 
man or  surveyor  seems  to  have  hit  upon  two 
parallel  lines  of  his  nine  sided  figure,  and,  ap- 
parency for  no  other  reason  than  their  parallel- 
ism, called  them  end  lines. 

We  are,  therefore,  of  opinion  that  the  objec- 
tion that,  by  reason  of  the  surface  form  of  the 
Stone  Claim,  the  defendant  could  not  follow  the 
lode  existing  therein  in  its  downward  course 
beyond  the  lines  of  the  claim,  was  well  taken 
to  Uie  offered  proof.  Besides,  if  the  lines 
marked  as  end  lines  on  the  plat  of  that  claioi 
can  be  regarded  as  such  lines  of  the  location, 
no  part  of  the  Gilt  Edge  Claim  falls  within 
vertfeaJ  planes  drawn  down  tlirough  those  lines 
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continued  in  their  own  direction.  In  either 
▼iew  ci  the  location  of  tbe  Stone  Claim,  the  re- 
jected proof  would  have  established  no  defense. 
The  premisea  in  controyeray  are  admitted  to  be 
under  the  surface  lines  of  the  Gilt  Edge  Claim 
eastward  from  the  defendant's  claim,  and  tbe 
plaintifliB  were  therefore  entitled  to  recover 
them. 

Judgment  affirmed, 

Mr.  JtuUee  Chray  did  not  h^ar  the  argument 
oor  take  any  part  in  the  decision  of  tms  case. 

ifr.  Ohitf  Justice  Waite  dissenting: 

I  cannot  agree  to  this  judgment.  In  my 
epinioQ  the  end  lines  of  a  minms  location  are 
to  be  projected  parallel  to  each  ouer  and  cross- 
wise of  the  ceneral  course  of  the  vein  within 
the  surface  umits  of  the  location,  and  when- 
ever the  top  or  apex  of  the  vein  is  found  within 
the  surface  lines  extended  vertioEdly  down- 
wards, the  vein  may  be  followed  outside  of  the 
vertical  side  lines.  The  end  lines  are  not  nec- 
eBsarilv  those  which  are  marked  on  the  map  as 
inch,  but  they  may  be  projected  at  the  extreme 
points  where  the  apex  leaves  the  location  as 
marked  on  the  surface. 

Jfr.  Jtutice  Bradley  concura. 

Ttueoopj.    Test: 

James  H.  MoKennej,  CSIerk,  Sup.  Oourt«  U.  8. 


P»]   flOUTHERN  PACIFIC  RAILROAD  COM- 
PANY, Plff.  in  Brr., 
e. 
PEOPLB  OP  THE  STATE  OP  CALIFOR- 
NIA. 

(See  8.  G.  BeporterVi  ed.  10»-1UD 

RmawU  qfeaiuiee    wniratersy  arising  under  the 
OonsUtutian  andUnos  of  the  United  ^a^. 

In  an  action  bj  a  State  to  reoover  money  claimed 
tD  be  due  ae  taxes,  where  the  liffht  to  recover  was 
Dftde,  \xr  the  pleadtngs,  to  depend :  (1)  on  the  power 
«f  the  State  to  tax  the  franchises  of  the  corporation 
dorived  from  the  Acts  of  Congress,  which  were 
eqieeiallj  referred  to,  as  well  as  the  property  used 
tnoonnectiOD  therewith:  and  (i)  on  the  eiiect  of  arti- 
«tol4  of  tbe  Amendments  of  the  Constitution  on  the 
TiUdfty  of  the  statutes  under  which  the  taxes  sued 
for  were  levied,  the  defendant  had  tbe  right  to  re- 
■ore  tbe  cause  to  the  federal  court,  under  the  Act 
«f  Xaroh  a.  1875,  on  the  ground  that  the  action  **  is 
a  suit  at  law,  of  a  civil  nature  and  arising  under  the 
Constitation  and  laws  of  the  United  St^s.** 

[No.  841.] 
SubmiUed  Deo.  21, 1836.  Decided  Apr,  g6, 1886, 

Fi  ERROR  to  the  Supreme  Court  of  the  State 
of  Calif  omia.    Beoersed. 
Tbe  case  is  stated  bv  the  court. 
Messrs.  George  H.  amith  and  B.  W.  Sander- 
son, for  plaintiff  in  error. 
Mr,  jSL  if.  Widney,  for  defendants  in  error. 

^  Jfr.  Ghirf  JusHes  Wait«  delivered  the  opin- 
Ion  of  the  court: 

TUi  is  a  suit  brou^tby  the  State  of  Calif or- 
■ia,  in  one  of  its  own  courts,  against  the  South- 
ern Pluific  Railroad  Company  to  recover 
M,470.68  claimed  to  be  due  for  taxes.  The 
Bsiboad  Company  answered  the  complaint,  set- 
ting up,  among  others,  the  following  defenses: 

L  That  nnaar  and  07  virtue  of  tSe  Acta  of 
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Congress  of  July  27, 1866, 14  Stat  at  L.  2M, 
chap.  278;  March  8, 1871, 16  Stot  at  L.  678, 
chap.  122,  and  Mav  2. 1872, 17  StaU  at  L.  69, 
chap.  182,  the  defendant  "  became,  and  ever 
since  liaa  been,  a  federal  corporation,  and  has 
held  its  franchises  and  exercbed  all  its  corpo- 
rate powers  under  the  Ctovemment  of  the  United 
States;"  or  **if ,  by  virtue  of  the  several  Acts  of 
Congress  •  •  •  referred  to,  it  did  not  be- 
come a  federal  oorporatton,  yet  it  holds  under 
the  Qovemment  of  the  United  States  all  the  cor- 
porate powers  and  franchises  granted  to  it  by 
the  said  several  Acts  of  Congress  as  the  trustee 
for  the  government,  and  for  the  ffovemmental 
uses  and  purposes  specified  in  saia  Acts;"  "that 
the  Government  of  the  United  States  has  never 
given  to  the  State  of  California  the  right  to  lay 
any  tax  upon  the  franchise,  existence,  or  opera- 
tions of  defendant;"  that  the  "value  of  all  the 
franchises  held  and  corporate  powers  exercised 
by  defendant  under  said  Acts  of  Congress"  were 
included  in  the  valuation  of  the  property  of  the 
Company  upon  which  the  taxes  sued  for  were 
assessed,  and  that  by  reason  of  the  premises  the 
taxes  are  illegal  and  void. 

2.  That  the  property  of  the  Company,  for 
which  the  taxes  sued  for  were  levied,  was  and 
is  incumbered  by  a  mortfi»ge  securing  an  in- 
debtedness of  the  Railroad  Company,  exceeding 
98,000  a  mile,  and  that  it  was  valued  for  taxa- 
tion without  deduction  on  account  of  such  in- 
cumbrance, because  such  was  the  requirement 
of  the  statute  with  respect  to  railroad  Corpora- 
tions owning  railroads  within  the  State,  and  L^^^l 
operated  in  more  than  one  county;  and  this  cor- 
poration was  and  is  of  that  class. 

8.  That  the  statute  under  which  the  taxes 
were  levied  is  repugnant  to  article  XIV  of  the 
Amendments  of  the  Constitution  of  the  United 
States,  inasmuch  as  it  deprives  railroad  corpo- 
rations of  the  State  operated  in  more  than  one 
oounty  of  the  equal  protection  of  the  laws:  (1) 
by  providing  that  the  property  of  such  corpo- 
rations shall  be  valued  for  taxation  to  them 
without  deduction  on  account  of  mort<^age  in- 
cumbrances, while  the  mortgat^  property  of 
other  corporations  and  of  natural  persons  is 
taxed  to  its  owner  only  on  its  value  after  the 
value  of  the  mortgage  has  been  deducted;  and 
(2)  by  failing  to  provide  a  tribunal  for  the  cor- 
rection of  errors  in  the  valuation  of  the  proper- 
ty of  such  railroad  corporations  for  taxation, 
when  such  a  tribunal  is  provided  for  all  other 
corporations  and  for  natural  persons. 

4.  That  the  statute  is  still  further  repugnant 
to  the  same  Amendment,  because  it  deprives 
such  corporations  of  their  property  without  due 
process  of  law,  there  being  no  provision  for  no- 
tice to  them  of  a  time,  place  or  tribunal  for  a 
hearing  in  defense  of  their  rights  in  the  vfdua- 
tion  oftheir  property  for  taxation. 

Upon  the  filing  of  this  answer,  the  Railroad 
Company  presented  its  petition,  accompanied 
by  the  necessary  security,  for  the  removal  of 
the  suit  to  the  Circuit  Court  of  the  United  States 
for  the  District  of  California,  under  the  Act  of 
March  8,  1875,  18  Stat,  at  L.  470,  chap.  187,  on 
the  ground  that  the  action  "  is  a  suit  at  law  of 
a  civil  nature  and  arising  under  the  Constitu* 
tion  and  laws  of  the  United  States."  This  peti- 
tion was  filed  in  time.  The  state  court  pro- 
ceeded with  the  suit,  notwithstanding  the  peti- 
tion, and  gave  Judgment  against  ^he  Failrcod 
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Company  for  the  full  amount  of  the  tax  and  the 
statutory  penalty.  From  this  Judgment  the 
Corporation  appealed  to  the  supreme  court, 
where  the  only  question  presented  for  decision 
was  "  Whether  the  Federal  Constituticm  and 
the  Act  of  Congress  authorized  a  removal  of  an 
action  from  a  state  to  a  federal  court,  brought 
by  a  State  to  recover  taxes  levied  under  its  laws 
[1 12|  on  the  property  of  a  beine  created  by  its  power, 
in  one  of  its  own  courts.'^  This  question  was 
decided  against  the  Corporation,  and  the  Judg- 
ment of  the  court  below  affirmed.  To  this  judg- 
ment of  affirmance  the  present  writ  of  error  was 
brought,  on  the  allowance  of  the  Chief  Justice 
of  the  Supreme  Court  of  the  State. 

In  New  Orleans,  M.  df  T,  R  R.  Co.  v.  Misni- 
Hppi,  102  U.  S.  141  pBk.  26,  L.  ed.  »8],  it  was 
decided  that  a  suit  brought  by  a  State  hi  one  of  its 
own  courts  against  a  corporation  of  its  own  cre- 
ation can  be  removed  to  the  Circuit  Court  of 
the  United  States,  under  the  Act  of  March  8, 
1875,  if  it  is  a  suit  arising  under  the  Constitu- 
tion or  laws  of  the  United  States,  although  it 
may  involve  questions  other  than  those  which 
depend  on  the  Constitution  and  laws.  The  case 
of  Ame9  V.  Eanm,  111  U.  S.  449  [Bk.  28,  L. 
ed.  4821,  is  to  the  same  effect;  and  in  Starin  ▼. 
New  York,  115  U.  S.  257  [Bk.  29,  L.  ed.  888], 
it  was  stated,  as  the  effect  of  all  the  authorities 
on  the  subject,  that  if,  from  the  questions  in- 
volved in  a  suit,  "  it  appears  that  some  title, 
right,  privilege  or  immunity  on  which  the  re- 
covery depends  will  be  defeated  by  one  con- 
struction of  the  Constitution  or  a  law  of  the 
United  States,  or  sustained  by  the  opposite  con- 
struction, the  case  will  be  one  arising  under  the 
Constitution  or  laws  of  the  United  States,  with- 
in the  meaning  of  that  term  as  used  in  the  Act 
of  1876;  otherwise  not." 

Applying  these  rules,  which  must  now  be 
oonsiaered  as  settled,  to  the  present  case,  it  is 
apparent  that  the  court  below  erred  in  deciding 
that  the  suit  was  not  removable;  for  it  distinct* 
ly  appears  that  the  right  of  the  State  to  recover 
was  made  by  the  pleadings  to  depend:  (1)  on  the 
power  of  the  State  to  tax  the  f randiises  of  the 
Corporation  derived  firom  the  Acts  of  Congress 
which  were  specially  referred  to,  as  well  as  the 
property  used  in  connection  therewith;  and  (2) 
on  the  effect  of  art,  XTV  of  the  Amendments 
of  the  Constitution  on  the  validity  of  the  stat- 
utes under  which  the  taxes  sued  for  were  levied. 
The  first  depended  on  the  construction  of  the 
Acts  of  Congress,  and  the  second  on  the  con- 
struction of  the  constitutional  Amendment  If 
decided  in  one  way  the  State  might  recover,  if 
in  another  it  would  be  defeated,  at  least  in  part. 
The  right  of  removal  does  not  depend  upon  the 
validity  of  the  claim  set  up  under  the  Constitu- 
tion or  laws.  It  is  enough  if  the  claim  involves 
[  1 13]  e  real  and  substantial  dispute  or  controversy  in 
the  suit.  In  this  case  there  can  be  no  doubt 
about  that  The  Circuit  Court  of  the  United 
States  for  the  District  of  California  has  already 
decided  more  than  once,  in  other  cases  involv- 
ing precisely  the  same  questions,  that  the  stat* 
ute  on  which  the  recovery  depends  was  uncon- 
stitutional and  void,  and  some  of  these  cases  are 
now  pending  here  on  writs  of  error.  Already 
much  time  has  been  devoted  in  this  court  to 
their  argument  under  specbd  assignments. 

The  Judgment  of  the  supreme  court  is  re- 
versed and  the  cause  remanded,  with  directions 
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that  it  be  sent  back  to  the  Superior  Court  of 
Los  Anseles  County  for  removal  to  the  Circuit 
Court  of  the  Unitea  States,  in  accordance  with 
the  prayer  of  the  petition  filed  for  that  purpose. 

Judgment  recened. 

Tnieoopj.   Test: 

James  H.  MoKenDey*  Clerk,  Sup.  Ck)urt,  U.  S. 


PATTTB  A,  OLAY  bt  al.,  ApjOt., 

e. 

LUCY  0.  FREEMAN  bt  ai.. 

(See  8. 0.  Reporter^  ed.  97-100.) 

Statute  qf  LimUaiiorii^''^rtnenihip  aeetmnta— 
indebiednesi  of  firm  to  eurvimng  partner^ 
itatute  doe$  not  run  against  surmmng  partner 
in  possession  of  firm  assets— Uen  of  surviving 
pernor  on  assets, 

1.  Where  real  estate  was  In  fact  partaershlp  as- 
sets,  and  the  Interest  of  hetn  and  the  ri^rht  to  dower 
therein  were  subject  to  the  lien  of  partnership 
debts,  but  dower  was  actoally  assifirned  nearly 

tbr«     ^ '-  "'"  ^-  -'' 

lien, 


three  years  before  the  filing  of  a  bill  to  enforce  the 

tne  court  refused  to  disturb  the  saBiffnment. 

^  Where  real  estate  held  as  partnerBhiD  asBets  is 

sold  under  a  decree  and  purohased  by  a  firm  cred- 


itor who  thereupon  cancels  his  indebtedness,  and 
such  sale  is  subrnquently  held  void,  its  inddents 
and  consequences  are  also  void.  ^       _ 

8.  A  Burvivinir  partner  in  poonooBion  of  partner- 
^p  property,  real  or  personal,  has  a  right  to  hold  it 
untiithe  debts  of  the  flim  are  paid,includinflr  any 
existing  indebtedness  to  him;  nor  will  his  neglect  to 
wind  up  the  concern  relieve  the  partnership  assets 
in  his  hands  from  the  lien  of  the  partnership  debts, 
norpermittheStatute  of  Limitations  to  runin  favor 
of  the  heirs  of  the  deceased  partner  so  as  to  enable 
them  to  obtain  an  interest  in  the  property  without 
cayment  of  the  indebtedness. 

[No.  (W7.] 
SiOmMedJan.  12, 1886.  Decided  Apr.  fff,  18S6. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  Northern  District  of 
Mississippi.    Reversed, 
The  case  is  stated  by  the  court 
Mr.  Wiaiam  L.  Nugent,  for  appeUanta. 
Messrs.  mrank  Johnston  and  J.  R  MeEeighan, 
for  appelleea. 

Mr.  Juetiee  Bradley  delivered  the  opinion 
of  the  court: 

This  case  was  commenced  by  bill  in  eqmty 
filed  in  the  court  below  in  July,  1883,  by  Pat- 
tie  A.  Clay  and  Brutus  J.  Ckv,  her  husband, 
citizens  of  the  State  of  Kentucky,  against  Lu<y 
C  Freeman  and  0.  L.  Freeman,  her  husband^ 
and  David  I.  Field,  citizens  of  the  State  of  Mis- 
souri. As  the  bill  was  dismissed  on  demurrer^ 
and  the  appeal  is  from  the  decree  of  dismiasal^ 
it  is  necessaiy  to  state  its  principal  alleeationa. 
The  facts  alleged  are  substantiallv  as  follows: 

In  1855  Christopher  I.  Field  (of  whom  the 
complainant,  Pattie  A.  Clay,  is  onlj;  child  and 
heir  at  law)  and  his  brother,  David  I.  Field 
(of  whom  the  defendant,  Lucy  C.  Freemwi.  ia 
the  widow,  and  the  defendant,  David  I.  Field, 
is  only  child  and  heir  at  law).  joinUypurohaaed 
a  plantation  in  Bolivar  County,  Mississippi^ 
cafied  the  Content  Place,  for  the  purpose  of  car- 
rying  it  on  in  partnership,  under  an  agieemeni 
by  which  said  David  was  to  possess,  manage 
and  control  the  partnership  property  for  the 
firm,  And  the  partnen  were  to  be  equally  inter- 
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med  in  the  property  and  buslnesB.  They  were 
abo  eqoally  to  hear  losses  and  expenses,  and  to 
share  eqnatly  the  profits  realized;  but  Chris- 
topher, oeing  a  man  of  large  wealth,  did  not 
hive  the  same  necessity  for  calling  upon  the 
llim  profiU  as  Dayid  did.  The  style  of  the 
partnership,  as  advertised  by  the  partners,  was 
Svid  I.  Keld  &  Co.,  or  D.  I.  Field  &  Co.  The 
Dlantation  and  its  equipment  of  slaves  and  im- 
plements cost  from  f  60,000  to  $70,000,  the  lands 
ftlone  co6t.ing  about  $54,000.  Of  this  capital 
ChriBtopher  advanced  $15,541.26  more  than  Da- 
fid,  which  advance  was  made  in  the  years  1856, 
1867, 1858  and  1859,  and  four  partnership  notes 
were  executed  by  David  and  delivered  to  Chris- 
topher as  evidence  of  these  advances,  which 
notes  were  as  follows,  namely: 

1.  "  $7,  885^j.  On  or  before  the  first  day  of 
January,  1858,  the  concern  of  David  L  field 
&  Go.  will  be  owing  C.  L  Field  the  sum  of  seven 
thousand  three  hundred  and  eighty-five^ 
H$]  dollars  for  money  advanced  the  concern  for 
payment  for  the  Leach  land  and  cash  advanced 
for  the  purchase  of  negroes  in  E'y  in  the  sum- 
mer of  1866,  and  to  bear  six  per  cent  interest 
from  maturity,  or  when  due.  This  28d  Dec'r., 
1856.  "D.  I.  Field  &  Co.   IseaLJ- 

a.  "  The  concern  of  David  L  Field*  Co.  Is 
owing  to  C.  L  Field  the  sum  of  five  thousand 
ax  hundred  and  sixty-six  and  two  thirds  dollars 
0t  hdng  that  amount  advanced  by  him  of  nay- 
ment  to  Kirk,  balance  on  concern  note  due  him 
let  day  of  January  last);  he  is  to  be  paid  six 
per  cent  for  said  amount  from  date  until 
paid.    Thb  20th  March,  1857. 

"  David  I.  Field  &  Co." 

[On  this  note  is  indorsed  a  credit  as  follows: 

'*  $243.50.  Rec'd  on  the  within  note  the  sum 
of  two  hundred  and  forty-three  ^V^^^^^"  ^^ 
settlement  of  articles  purchased  at  D.  I.  Field's 
mle  of  personal  property  by  C.  I.  Field  and  D. 
L  field  &  Co.,  this  Ist  day  January.  1861. 
"  C.  I.  Field."] 

8.  "  Due  C.  L  Held,  or  order,  the  sum  of 
devcn  hundred  dollars  ($1,100),  it  being  money 
this  day  advanced  by  payinj[  to  Wm.  Kirk, 
thronrfa  his  draft  on  Hewitt,  Korton  &  Co.,  of 
Kew  Orleans,  this  fifth  day  of  June,  1858. 
"D.  LFidd&Co.    rseal.r 

4.  "BoUvar,  June  ISth,  1859. 

"Due  C.  L  Field,  or  order,  one  thousand 
three  hundred  and  eighty-nine  dollars  ff^,  for 
vshie  rec'd,  on  settlement  to  this  date  (to  this 
date),  "D.  L  Field  &  Co." 

David  L  Field  (whom  for  the  sake  of  brevity 
we  win  can  D.  I.  Field)  conducted  the  plantar 
tioD,  and  lived  on  it  untfl  his  death,  which  took 
^aoe  OD  the  11th  of  September,  1859;  and 
nom  tiiat  time  until  the  commencement  of  the 
[180]  late  war,  it  was  conducted  by  his  administra- 
tor, one  fi.  H.  Field.  His  widow,  Lucy,  the 
now  defendant,  soon  after  his  death  removed 
to  Lexing[ton,  Kentucky,  vrith  her  infant  son, 
David  L  field.  Junior,  one  of  the  defendants  in 
(his  suit;  and  after  her  marriage  with  her  pres- 
ent husband,  C.  S.  Freeman,  she  removed  to 
Ifissoori  to  reside  with  him,  and  neither  she 
Bor  her  son  has  ever  Uved  in  Mississippi  sinoe. 
At  the  time  of  his  death,  D.  I.  Field  owed  in- 
dtvidnaUy  (including  his  half  of  the  firm  debt 
doe  to  his  brother,  C.  L  Field)  $11,000  or 
$12,000,  an  of  which  debts,  and  aU  the  firm 
debts  exoept  the  debt  doe  to  C.  L  Field,  were 
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rid.  On  the  12UI  of  December,  1859,  0. 
Field  probated  and  rctf^ied  his  claim  against 
the  estate  of  D.  I.  Field,  and  to  the  proof  there- 
of  annexed  the  following  memorandum,  to 

"David  I.  Field  <&  Co.  is  a  firm  consisting  of 
the  estate  of  David  I.  Field  and  C.  I.  Field, 
partners  in  the  Eirk  Plantation,  known  as  the 
Content  Place.  All  the  within  notes  are  JoinV 
notes  of  the  firm  to  C  I.  Field;  consequently 
one  half  of  the  vrithin  claim  is  chargeable  to 
the  estate  of  D.  I.  Field.  This  the  10th  Dec'r. 
1859.  (signed)  C.L  Field," 

Nothing  was  realized  from  the  plantation  dur- 
ing the  years  1859, 1860,  and  1861,  more  than 
sufficient  to  keep  it  up.  In  1859  there  was  a  bad 
overflow  of  the  river;  in  1860  there  was  barely 
sufficient  for  expenses,  and  the  crop  of  1861  was- 
destroyed  by  the  confederate  soldiers  under 
military  orders. 

Christopher  I.  Sleld  then  took  the  slaves 
(about  thirty  in  number)  to  Texas  to  prevent 
their  being  dispersed  and,  after  the  war  was 
ended,  brought  them  back  and  endeavored  to- 
work  the  pLuitation  azain;  but  as  few  of  the 
slaves,  after  obtaining  &eir  freedom,  werewiU- 
inff  to  remain  on  it,  yery  Uttle  could  be  done, 
and  the  place  was  worked  at  a  loss.  Christo- 
pher I.  Field  died  on  the  18th  of  July.  1867,  leav- 
mff  his  daughter  Pattie,  the  complainant,  hia 
sole  heir  at  law,  who  came  of  full  a^e  on  the 
22d  of  November,  1869. '  A  few  months  before 
his  death  he  was  appointed  administrator  de 
bonis  nan  of  his  brother  David,  but  nothin;^ 
came  to  his  hands  as  such  administrator,  ana 
he  filed  no  account.  Aftcgr  his  death,  Brutus 
J.  Clay,  Senior  (father  of  Brutus,  one  of  the 
complainants),  was  appointed  administrator, 
both  of  the  estate  of  Christopher  and  of  his 
brother  David,  and  assumed  the  management 
of  the  plantation;  but  by  reason  of  dilapidation, 
growth  of  brush,  and  overflows  of  the  river, 
realized  nothing  beyond  taxes  and  expenses  as 
long  as  he  had  the  charge. 

On  the  2d  of  November,  1868,  Brutus  J.Clay, 
Senior,  as  administrator  of  David  I.  Field,  pre- 
sented a  petition  to  the  probate  court  of  Bolivar 
County,  Mississippi,  representing  the  estate  of 
said  David  to  be  insolvent,  and  praying  for  an 
order  to  seU  his  property,  real  and  personal, 
for  the  payment  of  his  debts.    Schedules  wore 


annexed  to  the  petition,  showing  that  there  was 
no  personal  property,  that  the  only  real  estate 
was  the  said  David's  half  interest  in  the  planta- 
tion of  Content,  and  that  his  debts  consisted  of 
one  half  of  the  notes  given  to  Christopher  as  be- 
fore mentioned.  The  petition  stated  that  Da- 
vid's widow,  Lucy,  and  his  only  child  and  heir, 
David,  Jr.,  and  his  guardian,  one  Scott,  resided 
in  Lexington,  Kentucky,  and  prayed  an  order 
of  publication  citing  all  parties  interested  to  ap- 
pear, etc.  IJponthispetitionand  the  proceedings 
nad  in  pursuance  thereof,  a  decree  was  made  by 
the  probate  court  in  March,  1869,  declaring  that 
the  estate  was  insolvent,  and  authorizing  and 
directing  the  administrator  to  seU  the  lands  de- 
scribed m  the  petition.  In  pursuance  of  this  de- 
cree and  advertisement,  duly  published,  D.  I. 
I>1eld's  one  half  interest  in  the  plantation  was 
sold  at  public  auction  on  the  20th  day  of  Decem- 
ber, 1869,  and  struck  off  to  the  complainant, 
then  Pattie  A«  Field,  by  her  attorney,  for  the 
sum  of  $6,000.    The  complainant  gave  her  re- 
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«eipt  for  the  amount  of  purchase  mon^,  less 
the  costs,  which  was  creoited  on  the  notes  by 
the  administrator,  and  she  received  a  deed  for 
the  property  purchased,  and  went  into  posses- 
sion, and  has  remained  in  possession,  by  herself 
and  her  husband  or  her  tenants,  ever  since  that 
time,  except  as  to  the  dower  of  the  defendant, 
Lucy  C.  Ireeman,  hereafter  mentioned.  The 
sale  was  made  in  fifood  faith  and  in  the  belief  that 
itwasYaUd.  On  the  first  day  of  December,  1869, 
shortly  before  the  sale  took  place,  a  new  Consti- 
tution of  Mississippi  went  into  operation, 
which  abolished  the  probate  court  and  estab- 
lished a  chancery  court  for  each  county,  hav- 
ing, amongst  other  things,  the  former  jurisdic- 
diction  of  the  probate  court;  and,  by  a  law 
passed  the  4th  of  May,  1870,  it  was  enacted  that 
all  causes  and  prooseding^  remaining  undis- 
posed of  in  the  court  of  probate  of  each  coxmty 
should  be  transferred  to  the  chancenr  court. 
The  proceedings  in  this  case  were  not  fbrmally 
transferred,  but  are  actually  on  file  in  the 
clerk's  office  of  the  chancery  court  for  Bc4ivar 
County  aforesaid. 

The  bill  then  states  the  results  of  the  working 
of  the  plantation  from  1870  to  the  time  of  «he 
filing  of  the  bill,  showing  that  no  profits  were 
realized,  but  that  the  complainant  incurred  a 
loss  of  from  $2,500  to  $8,000,  in  consequence 
of  the  dilapidations  consequent  upon  the  war, 
severe  overflowing  of  the  river,  ana  other  causes 
for  which  the  complainant  was  not  responsible. 
Vouchers  are  exhibited  with  the  bill  for  taxes, 
expenses,  and  repairs  by  her  paid  and  incurred. 

In  1878  Lucy  C.  Freeman  (then  Lucy  C. 
Field)  filed  a  petition  in  the  chancery  court  of 
Bolivar  County  for  her  dower  in  one  undivided 
half  of  the  Content  Plantation;  and  in  1875  a 
decree  for  allotment  of  dower  was  made,  which 
decree  was  affirmed  by  the  supreme  court  of 
the  State  in  1876,  so  far  as  said  Lucy's  le^al 
right  to  dower  was  concerned.  The  complain- 
ant and  Brutus  J.  Clay,  Senior,  by  way  of  de- 
fense to  the  suit,  set  up  the  partnership,  the  in- 
debtedness to  Christopher  I.  Field,  the  fact  that 
the  plantation  was  partnership  property,  and 
liable  for  the  partnership  debts  before  anydower 
could  be  had  therein,  and  also  set  up  the  sale  of 
David  L  Field's  interest  by  order  of  the  or- 
phans' court  But  this  defense  was  overruled 
as  not  a  good  defense  at  law.  The  supreme 
court  In  affirming  the  decree,  however,  declared 
that  the  right  or  C.  I.  Field's  estate  arising  out 
of  the  partnership  and  the  partnership  debts 
was  not  affected  by  the  proceedings  in  dower, 
and  that  the  defenoants.  or  tenants,  in  that  suit 
were  left  free  to  litigate  the  same  with  the  said 
Lucy.  Her  dower  was  thereupon  set  off  to  her 
in  Ifovember,  1879,  and  complainants  hoped  she 
would  be  therewith  content,  and  did  not  further 
resist  her  taking  possession  of  her  dower.  But 
in  September,  1880,  she  filed  a  bill  for  damages 
in  dower,  which  is  now  pending  in  the  Circuit 
Court  of  the  United  States  for  the  Northern 
District  of  Mississippi. 

On  the  27th  of  ISovember,  1880,  David  L 
Field,  Junior,  who  had  then  come  of  age,  com- 
menced an  action  of  ejectment  in  the  said  cir- 
cuit court  for  an  undivided  half  of  said  planta- 
tion, as  heir  of  his  father,  David  I.  Fiela,  Sen- 
ior, and  demands  $20,000  for  mesne  profits. 
The  complainant  filed  a  plea,  and  the  suit  was 
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The  bin  states  that  shortfy  after  the  sale  maao 
on  the  20th  of  December,  1860,  Brutus  J.  Clay, 
Senior,  made  his  final  settlement  as  administra- 
tor of  the  estates  of  David  L  Field  and  Chris- 
topher L  Field,  in  the  chancery  court  of  Boli- 
var County  aforesaid,  and  was  discharged; 
and  that  there  has  since  been  no  administrator 
of  either  of  said  estates.  £.  H.  Field  also  set- 
tled his  aocounto  as  administrator  of  David  L 
Field's  estate  and  was  discharged.    AH  of  the 

r'sonal  property  of  the  partnership  of  David 
Field  &  Co.  was  lost  or  destroyed  without 
any  negligence  of  Christopher  L  Ineld,  surviv- 
ing partner,  as  the  result  of  the  war,  at  the  end 
of  which  the  only  property  of  the  partnertiiip 
left  was  the  Content  Plantation;  that  no  part  of 
the  partnership  notes  given  to  Christopher  as 
aforesaid  has  ever  been  paid.  The  complainant 
insists  that  this  debt  is  a  charse  on  the  property 
prior  to  any  claim  of  the  wraow,  Lucy,  or  of 
the  heh*,  David  L  Field,  Junior.  D.  L  Field's 
estate  is  insolvent  the  one  half  of  said  lands 
being  now  insufficient  to  pay  said  notes  and  the 
interest  thereon.  0.  L  Field,  at  the  time  of  his 
death,  owed  nothing,  or  if  anything,  all  his 
debts  are  paid  off  ana  discharsea.  Allthe  part- 
nership debta,  except  the  said  debt  due  to  the 
estate  of  C.  L  Field,  have  been  paid  off  and  dis- 
charged. The  complainant,  Pattie  A.  Chiy,  now 
holds  said  debt  as  his  sole  heir  at  law  and  dis- 
tributee. 

The  prayer  is  that  an  account  of  tiie  part- 
nership may  be  taken,  and  that  the  assets  may  be 
marshaled,  and  the  said  debt  paid  out  of  the 
assets  of  the  partnership,  including  said  planta- 
tion— the  complainants  proffering  an  account  of 
all  moneys  received  therefrom,  and  cUiiming 
credit  for  all  taxes,  expenses  and  repairs.  The 
prayer  then  proceeds  as  follows:  "Or  if  this  hon- 
orable court  should  adjudge  and  determine  that 
the  said  proceedings  In  the  probate  court  of 
said  county  of  Bolivar  constitute  an  election 
bindiuff  upon  her,  and  that  they  estop  her  from 
proceeding  otherwise  than  as  against  the  undi- 
vided half  interest  of  said  David  L  Field,  de- 
ceased, in  said  plantation  for  the  half  of  said 
partnership  debta  due  to  her  ancestor,  your  ora- 
tors in  that  event  pray  that  after  the  amount 
due  her  as  such  heir  at  law  and  distributee  upon 
such  accoimting  shall  be  ascertahied  and  fixed; 
the  said  undivided  half  interest  of  said  David 
I.  Field  in  said  plantation  shall  be  sold  under 
the  proper  decree  of  this  court,  thus  carrying 
into  execution  the  decree  of  said  probate  court 
of  Bolivar  County,  rendered  in  the  matter  of 
the  administration  of  the  estate  of  said  David 
I.  Field,  deceased;  but  if  this  honorable  court 
should  adjudge  and  determine  that  your  ora- 
tors are  not  entitled  to  either  of  the  special  re- 
liefs hereinbefore  prayed,  they  then  pray  that 
this  honorable  court  may  decree  that  your  ora- 
tors have  a  lien  upon  the  said  undivided  half  in- 
terest of  said  David  I.  Field,  deceased,  in  said 
phintation  for  the  said  sum  of  |6,000,  and  the  in- 
terest thereon  from  tiie  20th  day  of  December, 
1869,  lessened  by  any  balance  that  may  be 
found  due  by  her  upon  such  accounting  to  be 
had  in  the  cause  as  may  be  adjudged  to  ne  fair 
and  equitable;  and  if  it  oe  determined  that  your 
oratrix  has  lost  her  right  to  proceed  against 
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aid  pkatation,  m  aneti  of  said  partnenhip 
for  ttB  payment  of  lald  partnership  debts  to 
Iwr  saidancestor,  thevpiaj  that  an  accounting 
■HLY  be  had  between  Uiem  and  the  said  Lupy 
C.  Freeman,  in  oonnection  with  her  claim  as 
propounded  in  and  by  her  bill  of  oomphdnt, 
upon  aach  principles  and  in  such  manner  as 
tids  honorable  court  shall  adjudge  to  be  fair 
and  equitable;  or«  If  mistaken  in  the  relief 
sought,  then  for  soeh  other,  further  and  gen- 
ersl  relief  and  decree  as  to  eternity  belongs  and 
yoor  ontois  can  require,  in  the  meantime 
your  ontorsw  herel^  confessing  they  are 
without  Talid  tltie  to  the  undivided  half  in- 
tsnst  of  aaid  David  L  Field  in  said  plantation, 
but  claiming  and  insistfaig  that  in  no  event  can 
fliey  be  heuT  to  account  to  said  defendants  in 
two  separate  proceedings  concerning  the  rents 
of  mia  plantation,  and  that  the  whole  contro- 
versy between  them  and  said  defendants,  theur 
agents  and  attorneys,  be  enjoined,  inhibited, 
snd  restrained  from  further  prosecuting  their 
mid  soita  in  this  honorable  court  against  vour 
ontors;  and  on  final  hearing,  that  said  in  Juno- 
tkm  be  perpetuated." 

This  bill  was  dismissed  by  the  court  below  as 
upon  demurrer.  Other  proceedings  were  had; 
Iml,  in  view  of  the  course  which  was  finally 
taken  in  the  cause,  it  is  not  necessarv  to  notioB 
tliem.  The  ground  on  which  tiie  bul  was  dis- 
miaaed  was  lapse  of  time.  The  sale  of  David 
L  Field's  interest  by  order  of  the  probate  court 
in  1869  was  held  to  be  void.  This  was  also  so 
held  in  the  action  of  ejectment  brought  by 
David  L  Field,  Junior,  the  reason  assigned  be- 
ing that  the  probate  court  had  no  Jurisdiction 
of  accounts  between  partners,  and  that  the 
sdministrator  gave  no  bond  as  required  by  law. 
On  writ  of  error  from  this  court  in  that  case  the 
judgment  of  the  circuit  court  was  aflftrmed. 
See  Oay  A  Wife  v.  FiM,  115  U.  S.  260  [Bk. 
29,  L.  ed.  875].  But  that  action  affected  only 
the  legal  title:  and  the  question  still  remains, 
onleBB  precluded  bv  lapse  of  time,  whether,  in 
equity,  the  lands,  bein^  partner^ip  property, 
are  not  liable  to  the  debts  of  the  partnership 
prior  to  any  cbiim  of  the  widow  and  heir  of  D. 
tFSeld. 

Am  before  said,  the  court  below  placed  its  de- 
cne  upon  the  lapse  of  time,  holding  that  as 
tiie  pazliiership  was  dissolved  by  the  death  of 
David  L  Field,  Sr.,  in  September,  1859,  a  suit 
fior  an  account  of  the  partnership  transactions 
could  not  be  brought  m  1882,  alter  a  lapse  of 
28  years;  or,  deducting  5  years  for  the  continu- 
ance of  the  war,  after  a  lapse  of  18  years. 

If  this  were  simply  a  bill  to  enforce  the  set- 
tlement of  an  account,  this  reasoning  would  be 
veiy  apposite.  Butitisnot  It  is  a  bill  to  pre- 
vent a  dispossession  of  property  until  the  equi- 
table charges  Miinst  that  property  are  adjusted 
and  settled.  Ot  course  the  sd  justment  and  set- 
tlement of  those  charges  involves  an  account  of 
tlie  paitnership  transactions.  But  that  account 
was  no  less  claimable,  at  any  time,  l^  the 
estateof  D.  L  Field  than  it  was  by  that  of  C.  I. 
Field.  The  primaiy  object  of  the  present  bill, 
thoa^  it  involves  a  taking  of  the  account,  is  to 
prevent  the  complainants  from  being  dispos- 
seawd  of  the  property  until  their  claim  against 
it  has  been  dischargcKi. 

If  a  pledgee  holOB  proper^  as  security  for  a 
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debt,  the  Statute  of  limitations  does  not  affect 
his  riffht  to  hold  the  pledge  until  the  debt  ie 
paid;  it  does  not  authorize  the  debtor  to  claim 
the  pledge  without  paying  the  debt.  The  cred- 
itor is  in  possession.  If  the  statute  runs  against 
anyone  (so  far  as  relates  to  the  pledge),  it  runs 
against  the  pledgeor.  The  creoitor,  by  opera- 
tion of  the  statute,  may  lose  Ids  right  of  action 
for  a  personal  Judgment  against  the  debtor;  but 
he  has  a  right  to  hold  on  to  the  pledge  until  the 
debt  is  paid.  It  is  the  debtor's  concern  to  see 
that  he  does  not  lose  his  right  to  redeem  the 
pledge. 

So,  a  mortgagee  in  possession,  if  satisfied  with 
the  mortgage  security,  need  have  no  anxiety 
about  the  Statute  of  Limitations.  That  is  the 
concern  of  the  mortgagor.  Unless  he  redeems 
in  proper  time,  he  wifi  lose  his  equity  of  re- 
demption. 

The  same  rule  applies  in  the  case  of  partner- 
ship propertv  in  the  possession  of  the  surviving 
partner;  he  has  a  right  to  hold  it  until  the  debts 
of  the  firm  are  paid,  and  if  the  firm  is  indebted 
to  him,  he  has  a  right  to  hold  it  until  he  is  paid. 
It  is  true,  it  is  his  duty  to  dispose  of  the  part- 
nership property,  and  settle  the  partnership 
debts.  But  that  is  a  dutv  to  which  he  may,  at 
any  time,  be  compelled  by  the  representatives 
of  the  deceased  partner*  and  although  his  neg- 
lect or  delay  in  winding  up  the  concern  may 
expose  him  to  the  anim£lversion  of  the  court, 
and  to  the  vigorous  exercise  of  its  power  to 
compel  him  to  do  his  dutv,  it  will  not  relieve 
tile  partnership  assets  in  his  hands  from  the 
Hen  of  the  partnership  debts.  Being  in  posses- 
sion of  those  assets,  he  is  not  affected  by  the 
Statute  of  Limitations.  If  the  statute  runs 
against  anybody,  it  runs  against  the  representa- 
tives of  the  deceased  partner  in  relation  to  their 
right  to  call  him  to  account.  The  proposition 
that  the  partnership  property  can  be  taken  out 
of  the  surviving  partner's  hands  and  dis- 
tributed amongst  the  several  partners  and  their 
representatives,  without  a  settlement  and  pay- 
ment of  the  partnership  debts,  including  any 
bslance  due  the  surviving  partner  himself,  is  a 
proposition  that  equity  will  not  for  a  moment 
entertain. 

The  other  side,  it  is  true,  have  prevailed  at 
law;  but  they  cannot  prevail  in  eq[uitv.  It 
would  be  stranee  indeed,  if  the  principal  capi- 
talist of  the  firm,  •who  advanced  much  the 
largest  amount  of  money  in  the  concern,  should 
be  brought  in  debt  to  his  copartner.  The  thine 
is  unreasonable  on  its  face;  and  it  cannot  stand 
the  test  of  a  juridical  examination. 

The  reason  why  the  matter  lay  so  long  with- 
out any  movement  being  made  on  either  side 
(except  that  of  Lucy  C.  Freeman  for  her  dower) 
is  probably  this:  On  the  side  of  C.  I.  Field  and 
his  representatives  it  was  supposed  that  the  de- 
cree of  the  probate  court,  declaring  the  insolv- 
ency of  D.  I.  Field  and  ordering  a  sale  of  his 
property  to  pay  his  debts,  and  the  sale  made  in 
pursuance  thereof,  ended  all  further  inquirv  or 
controversy.  On  the  side  of  D.  I.  Field's  fam- 
ily, it  is  probable  that  the  same  idea  prevailed: 
or,  if  not,  that  the  land  was  not  supposed  equal 
in  value  to  the  lien  upon  it  The  infancy  of  E. 
L  Field,  Jr.,  would  hardly  have  deterred  his 
mother  and  guardian  from  prosecuting  his  in- 
terest if  they  had  thought  it  worth  prosecuting. 
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The  idea  thai  David,  JnnipT,  could  get  the  land 
without  pavinff  the  debt  on  account  of  lapae  of 
time  is  proDably  of  recent  growth. 

But  whatever  the  reasons  for  inaction  may 
have  been,  C.  I.  Field  and  his  representatives 
and  heir  at  law  have  always,  since  the  war,  re- 
mained in  possession;  and  the  heir  cannot,  in 
equity,  be  ousted  of  that  possession  without  a 
settlement  of  the  accounts.  It  is  very  doubt- 
ful, indeed,  whether  without  this  possession 
even  a  technical  plea  of  the  Statute  of  Limita- 
tioas,  or  lapse  of  time  analogooa  thereto,  could 
be  sustained.  After  the  death  of  D.  I.  Field, 
his  administrator,  £.  H.  Field,  andC.  L  Field, 
by  mutual  consent,  continued  the  partnership 
until  the  breaking  out  of  the  war.  Of  oouxse, 
neither  party  could  have  claimed  that  the  stat- 
ute was  running  durine  that  period,  under  those 
circumstances.  It  did  not  run  during  the  war. 
It  did  not  commence  to  run,  therefore,  until 
April,  1866.  C.  I.  Field  died  fifteen  months 
afterwards,  in  July,  1867,  and  for  several  of 
those  months  he  had  been  administrator  of  his 
brother's  estate,  no  one  I  ^ing  such  for  the  re- 
mainder of  the  time.  Of  course  he  could  not 
sue  himself.  Then  Brutus  J.  Clay,  8r.,  was 
appointed  administrator  of  both  estates,  and,  so 
far  as  appears,  continued  such  (except  as  dis- 
0108]  charged  from  active  trust  on  settlement  of  his 
accounts)  down  to  the  period  of  his  death, 
which  occurred,  as  statM  in  the  bill,  in  Oc- 
tober, 1878,  since  which  time  there  has  been  no 
personal  representative  of  ei  ihor  estate.  We  do 
not  see,  therefore,  how  the  Statute  of  Limitar 
tions,  or  lapse  of  time,  can  be  set  up  against  the 
complainant,  Pattie  A.  Clay,  the  beir  at  law  of 
C.  I.  Field. 

That  she  is  a  proper  party  to  bring  this  suit 
we  think  is  verv  dear.  She  is  the  only  per- 
son in  the  world  interested  in  C.  I.  Field's  real 
or  personal  estate.  In  the  realty  she  is  legally 
interested  as  heir  at  law;  in  the  personalty  ehe 
is  the  onl^  beneficiary.  If  new  letters  of  nd- 
ministration  were  to  be  taken  out  it  would  be 
for  her  benefit.  There  are  no  creditors;  there 
are  no  debts  due  the  estate  except  the  one  debt 
due  from  the  partnership.  The  plantation  is 
partnership  property,  standing  m  the  Joint 
names  of  the  partners,  but  liable  for  the  part- 
nership debts.  C.  I.  Field  and  his  administra- 
tor held  ft  in  possession  subject  to  the  lien  of 
those  debts.  She,  as  thei^  successor  and  the 
only  person  beneficially  interested,  still  holds 
that  poasession.  We  think  it  would  be  highly 
inequitable  to  deprive  her  of  that  possession  at 
the  suit  of  the  heir  of  D.  I.  Field,  the  debtor, 
without  pavment  of  the  debt  under  the  lien  of 
which  she  holds  it,  or,  at  least,  without  bring- 
ing the  debt  into  account  against  the  property 
itself  and  any  rents  and  profits  which  she  and 
her  predecessors  in  interest  may  have  realized 
therefrom.  Her  position  is  really  one  of  de- 
fense. She  has  possession,  and  an  attempt  Is 
made,  under  a  technically  legal  title,  to  deprive 
her  of  that  possession;  whilst  that  legal  title  is 
a  merely  formal  one;  since,  as  before  said,  the 
lands  are  partnership  property,  and  assets,  in 
equity,  subject  to  the  partnership  debts;  and 
her  possesion  as  sole  successor  in  hiterest  to 
her  lather  cannot  be  disturbed  without  doing 
equity  to  her.  by  allowing  her  to  bring  the 
notes,  with  interest  (now  belonginff  to  her) 
^nto  account  against  those  asseU.  The  sale 
10» 


made  l^  oiderof  the  probate  court  having  been 
adjudged  y(M,  its  incidents  and  consequences 
are  void— «uch  as  the  receipt  given  for  the  bal- 
ance of  the  $6,000  purchase  money,  and  the 
indorsement  thereof  on  the  notes.  The  latter 
will  stand  for  thdr  full  amount,  with  interest^ 
less  the  indofsement  of  $d48.60  made  by  C.  L 
Field. 

It  results  from  these  views  that  the  lien  for 
partnership  debts  takes  precedence,  not  only  of 
the  interest  of  David  I.  Field,  Jr.,  as  heir  at 
law  of  D.  I.  Field,  but  of  Lucy  C.  Freeman's 
right  of  dower.  As,  however,  dower  was- 
actually  assigned  to  her  nearly  three  years  be- 
foie  the  filing  of  the  present  bill,  such  assign- 
ment should  not  now  be  disturbed)  but  no  fur- 
ther exaction  for  detention  of  dower  should  be 
enforced.  We  think,  therefore,  that  upon  the 
allegations  of  the  bill,  the  complainants  are  en- 
titied  to  relief,  and  that  the  demurrers  should 
have  been  overruled. 

Th£  decTM  ^  the  OircuU  (hurt  i$  rmter^ed^ 
and  the  eauee  rgmanded^  wWi  inHruetiimt  to 
&9errtUe  the  demurren,  and  to  proceed  in  the 
eauee  aeeording  to  law  and  the  prindptee  an- 
nouneed  in  thie  opinion. 

True  copy.   Test: 

James  H.  MoKenney.  Clerk.  Snp^  Oourt.  U.  & 


Ex  Parte:  

In  the  Mattbb  of  WASH.  F.  LOTHROP. 

«Bee&  a  Beporter'ked.  I18-U9.) 

Territortf  of  Arieonor-au&iorHif  qfLegidature 
to  eeteiblieh  oourte. 

The  Oounty  Oonrt  In  the  Oonnty  of  Ooohm,  ee- 
tabUdied  l^^  seoUon  4  of  the  Act  of  MarohU,188S. 
rl  the  •Legislature  of  Arizona,  is  an  inferior  court 
▼  Ithln  the  meaulnff  of  section  1906  K.  8.  and  was 
therefore  legally  created. 

[No.  6.  Orig.] 

Argued  and  eubmitted  April  Uf,  1886.   Deeided 
April  96, 1886. 

PBTmON  forawritof  AoSMweoiTtM.    De- 
nied. 
The  case  is  stated  by  the  courts 
Mr.  A.  X  Parker,  for  petitioner. 
Mr.  Thomas  Hitehell^  in  opposition. 
Mesen.  A.  T.  Britton  and  A.  B.  Browne, 
filed  a  brief  in  support  of  the  validity  of  the 
Territorial  Act  *'  in  behalf  of  the  le^i  profes- 
sion and  the  public  at  large"  in  the  Territory. 

Mr.  (7Ai^  Jv«li(30Waite  delivered  tiie  opin- 
ion of  the  court: 

The  petitioner  is  detained  in  the  territorial 
prison  of  Arizona  upon  a  warrant  of  commit- 
ment issued  by  the  Oounty  Court  of  Cochise 
County,  under  a  sentence  of  imprisonment  on 
a  conviction  of  the  crime  of  grand  larceny;  and 
the  only  question  presented  by  his  petition  ia 
whether  the  Territorial  Legislature  of  Arizona 
had  authority  to  create  and  establish  that  court 
There  is  no  question  of  the  jurisdiction  of  the 
court  to  try  the  petitioner  for  the  olf ense  of 
which  he  was  convicted,  if  the  court  itself  waa 
rightfully  created. 

The  provisions  of  the  Revised  Statutes  od 
which  the  question  depends  are  these: 

"Secl846.  The  legislative  power  in  each  Ter> 
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fitoiT  dian  be  Twted  In  the  Goyemor  and  a 
legkbliTB  AflBembly.  The  legidatiYe  Ae- 
amblj  ahall  oonriat  of  a  oouadl  and  house  of 
icpraaeatatiTet.'' 

"Sea  1861.  The  kflalathre  power  of  ereiy 
TenitoiT  ihall  eztena  to  ell  nghtf  iil  sablecU 
of  ledelatlon  not  inooneisteot  with  the  Oon- 
Hhation  and  laws  of  the  United  States." 

"Sec  1864.  The  Bapxemeooort  of  every  Ter- 
litoTf  ihan  consist  of  a  chief  justice  and  two  as- 
lociate  JostioeB,  any  two  of  whom  shall  oonsti- 
tnte  a  quorum.  *  •  *  Th^  shall  hold  a  term 
aimually  at  the  seat  of  government  of  the  Ter- 
ritory for  which  they  are  respectively  appointed. 

"Sec  1865.  EveiT  Territory  sfaAll  be  divided 
into  tlnee  Indidal districts;  andadistrict  court 
riiall  be  hdd  in  each  district  of  the  Territory  by 
ooe  of  the  Justices  of  the  supreme  court,  at 
such  time  and  place  as  may  be  prescribed  bv 
law;  and  each  judge,  after  assignment,  shaU 
reside  in  the  district  to  which  he  is  assigned/' 

'*  Sec.  1868.  The  supreme  court  and  the  dis- 
trict oourte,  respectively,  in  every  Territory, 
chanceiy  as  well  as  common-law 


"Sec.  1860.  Writs  of  error,  bills  of  exceptions, 
and  appeals  shall  be  allowed^  in  all  cases,  from 
the  final  decisions  of  the  district  courts  to  the 
sDpreme  court  of  the  Territories,  respectively, 
under  such  regulations  as  may  be  prascribed 
byUw." 

"Sec  1907.  The  Judicial  power  in  New  Mexi- 
co, Utah,  Washii^n,  Colorado,  Dakota,  Ida- 
ho, Montana  and  Wyoming,  shall  be  vested  in 
a  SEapreme  court,  district  courts,  probate  courts 
and  m  Justices  of  the  peace." 

"  Sec.  1908.  The  Judicial  power  of  Arizona 
shall  be  vested  in  a  supreme  court  and  such 
inferiar  courts  as  the  legislative  councfl  may 
by  law  prescribe." 

"Sec.  1866.  The  Jurisdiction,  both  appeUate 
and  original,  of  the  courts  provided  for  in 
sections  1907  and  1908  shall  be  limited  by  law." 

Such  was  the  organic  law  of  Arizona,  as 
shown  by  the  Revised  Statutes^  on  the  Idth  of 
March,  1885,  when  the  Act  was  passed  by  the 
L^idative  Assembly  of  the  Territory  and  ap- 
proved by  the  Governor,  "  to  create  and  estab- 
lish a  County  Court  in  the  County  of  Cochise. " 
Section  4  of  this  Act  is  as  follows: 

"  Sec  4.  Said  county  court  shall  be  a  court 
of  record,  having  a  seal  with  the  coat  of  arms 
ef  the  Territory  and  '  County  Court,  Cochise 
County,  Arizona,'  sunk  or  engraved  thereon; 
and  said  county  court  shall  have  original,  gen- 
eral, criminal  and  dvfl  Jurisdiction,  except  as 
bernfter  limited,  and  shall  have  equal,  concur- 
rent, common-law,  equitable  and  statutory  Juris- 
diction with  the  district  courto  in  all  cases.  The 
County  Court  of  said  Cochise  County  shall 
have  original,  oonconent  Jurisdiction  with  the 
district  courts  in  all  cases  of  equity  and  in  all 
esses  aft  law  which  involve  the  titie  or  posses- 
sion of  real  property,  or  the  legality  of  any  tax. 
impost^  aaseasment^  toll  or  municipal  fine,  and 
tn  all  other  cases  in  which  the  demand  or  the 
value  of  the  property  in  controversy  amounts 
to  flOO  or  more;  and  in  all  criminal  cases 
amounting  to  felony,  and  cases  of  misdemeanor 
not  otheiwlse  provided  for;  of  all  actions  of 
forcible  entry  and  detainer;  of  proceedings  in 
insolvency;  of  actions  to  prevent  or  abate  a 
ndnuioe;  of  all  matters  of  probate,  of  divorce 
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and  for  annulment  of  marriage,  and  aU  matters 
incidental  thereto  or  connected  therewith:  toad 
of  all  such  special  cases  and  proceedings  as  are 
not  otherwise  provided  for.  And  said  court 
shall  have  the  power  of  naturalization,  and  to 
inue  papen  therefor.  Said  county  courts 
shall  have  appellate  Juiisdlction  in  ail  cases 
arising  in  Justices  and  other  inferior  courts  in  ^16| 
said  Cochise  County,  in  the  same  manner  and  to 
the  same  extent  as  is  now  allowed  by  law  on 
appeals  from  such  courts  to  the  district  courts. 
The  said  County  Court  of  Cochise  County  shall 
be  always  open,  lend  holidays  and  nonjudicial 
days  excepted,  and  its  process  shall  extend  to 
all  parts  of  the  Territory;  Prtmded,  ThsXBAl  no- 
tions  for  the  recovery  of  the  possession  of, 
quieting  the  titie  to,  or  for  the  enforcement  of 
liens  upon,  real  estate  shall  be  commenced  in 
the  county  in  which  the  real  estate,  or  any  part 
thereof  sSfected  by  such  action  or  actions,  is 
situated.  Said  county  court  and  the  Judge 
thereof  shall  have  power  to  issue  writs  of  man- 
damui,  e«r<u^iYirt,  injunction,  prohibition,  quo 
tDorrajUo  and  habeas  eorptts  on  petition,  by  or 
on  behalf  of  any  pei-son  in  actual  custody  in 
said  Cochise  County.  Injunctions,  writs  of 
prohibition  and  haoeat  carpta  mny  be  issued 
and  served  on  legal  holidays  and  nonjudicial 
days,  and  all  Acts  and  parts  of  Acts  granting 
and  conferring  jurisdiction  to  and  upon  the 
district  courts  and  describing  their  civil  and 
criminal  procedure  shall  be  and  is  here  made 
applicable  to  the  County  Court  of  Cochise 
County.  Appeals  shall  be  taken  from  the  coun- 
ty court  to  tiie  supreme  court  of  this  Territory 
in  the  same  manner  and  in  the  same  cases  as 
are  now  allowed  by  law  in  appeals  from  the 
district  and  probate  courts  to  the  supreme 
court" 

The  ludgs  of  the  court  was  to  be  elected  by 
the  quafified  electors  of  the  coimty,  and  to  hold 
his  office  for  four  years.  He  was  to  reside  at 
the  county  seat,  ana  could  not  be  absent  from 
the  county  more  than  thirty  days  in  each  cal- 
endar year. 

The  precise  question  for  determination  is 
whether  such  a  court  with  such  a  Jurisdiction 
la  an  "inferior  court"  within  the  meaning  of 
section  1908.  It  has  "equal,  concurrent,  com- 
mon-law, equitable  and  statutory  iurisdiction 
with  the  district  courts  in  all  cases,'^  and  *  'orig-  ^  ,  ^ 
hial,  concurrent  Jurisdiction  with  the  district  [HT] 
courts  *  *  *  in  all  criminal  cases  amounting 
to  felony,  and  cases  of  misdemeanor,  not  other- 
wise provided  for."  It  is,  therefore,  a  court  of 
substantially  equal  dignity  and  importance 
with  the  district  court,  so  far  as  Cochise  Coun- 
ty is  concerned;  but  it  is  "inferior^'  to  the  su- 
preme court,  because  that  court  has  power  to 
review  its  Judgments  and  decrees  on  appeal. 
As  every  Territory  Is  by  the  Revised  Statutes 
to  be  divided  into  districts,  and  a  district  court 
is  to  be  held  hi  each  district,  section  1908  must 
be  so  construed  as  not  to  exdude  district  courts 
in  Arizona  Territory.  Still,  as  district  courts 
are  neither  named  nor  specifically  referred  to 
in  the  section,  it  does  not  necessarily  follow 
that  the  'inferior  courts"  provided  for  must  be 
courts  inferior  to  them.  For  some  reason  Con- 
gress saw  fit  in  establishing  the  Territorial  Gov- 
ernment of  Arizona  to  depart  from  its  usual 
habit  of  specifying  the  courts  in  which  the 
Judicial  power  should  be  vested,  and  to  pro- 
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vide  that  it  should  be  vested  there  "  in  a  sa- 
preme  court  to  consist  of  three  judges,  and 
such  inferior  courts  as  the  legislative  council 
may  prescribe."  Chap.  56,  §  2,  12  Stat,  at  L. 
d65.  In  all  the  other  Territories  then  existing 
it  had  been  vested  "in  a  supreme  court,  district 
courts,  probate  courts,  and  in  justices  of  the 
peace."  This  practice  began  with  the  Act  estab- 
lishing the  Territorial  Gk)vemment  at  Wis- 
consin, April  20,  1886,  6  Stat  at  L.  10,  chap. 
54,  §  9,  and  it  was  followed  in  all  the  territo- 
rial organic  Acts  passed  afterwards,  except  in 
those  for  Arizona  and  Alaska.  In  Arizona  the 
provision  as  to  the  vesting  of  Judicial  power 
was  more  like  that  in  the  organic  Act  of  Florida, 
March  SO,  1822,  8  Stat,  at  L.  654,  chap.  13,  §  6, 
where  it  was  placed  "in  two  superior  courts, 
and  in  such  inferior  courts  and  Justices  of  the 
peace  as  the  legislative  council  of  the  Territory 
may  from  time  to  time  establish."  This,  it  was 
held  in  American  Int.  Go.  v.  Ganter,  1  Pet.  511 
[26  U.  S.  bk.  7,  L.  ed.  240],  pve  the  legisla- 
tive council  authority  to  estabhsh  courts  of  con- 
current jurisdiction  with  the  superior  courts, 
except  m  respect  to  capital  offenses,  as  to 
whidi,  by  the  organic  Act,  the  Jurisdiction  of 
the  superior  courts  had  been  nmde  exclusive. 
The  lan^age  of  OhirfJtistUe  Marshall  is,  p. 
644  [256j:  "This  general  grant  is  common  to 
the  superior  and  iiuerior  courts  and  their  Ju- 
risdiction is  concurrent,  except  so  far  as  it  may 
be  made  exclusive  in  either,  by  other  provisions 
of  the  statute.  The  Jurisdiction  of  the  superior 
[118]  courts  is  declared  to  be  exclusive  over  capital 
offenses;  on  every  other  question  over  wnich 
those  courts  may  take  cognizance  by  virtue  of 
this  section,  concurrent  Jurisdiction  may  be 
given  to  the  inferior  courts."  This  is,  as  it 
seems  to  us,  equallv  applicable  to  the  present 
case.  The  legislative  power  of  the  Territory 
extends  to  "all  rightful  subjects  of  legislation 
not  inconsistent  with  the  Constitution  and  laws 
of  the  United  States."  This  includes  the  estab- 
lishment of  "  inferior  courts;"  that  is  to  say, 
courts  inferior  to  the  supreme  court  District 
courts  have  been  established  by  Congress,  but 
Congress  has  not  defined  their  Jurisdiction, 
further  than  to  provide  generaUy  that  they 
shall  have  chancery  as  well  as  common-law 
Jurisdiction.  According  to  section  1866  the 
jurisdiction  of  all  the  courts  is  to  be  such  as 
shall  be  limited  by  law.  There  is  no  restraint 
on  the  legislative  power  of  this  Territory  as  to 
the  grant  of  Jurisdiction  to  the  inferior  courts, 
except  by  implication,  that  it  shall  be  such  as 
properly  belones  to  a  court  inferior  to  the  su- 
preme court.  In  Ferri8[Perri8\  v.  Higley,  20 
Wall.  888  [87  U.  S.  bk.  &,  L.  ed.  884],  it  was 
held  in  respect  to  a  Territory  where  the  judicial 
power  was  vested  in  a  supreme  court,  district 
courts,  probate  courts,  and  justices  of  the 
peace,  Uiat  the  probate  courts  could  not  be 
vested  by  the  territorial  Legislature  with  the 
powers  of  courts  of  general  jurisdiction,  both 
civil  and  criminal,  b^use  that  would  be  in- 
consistent with  the  nature  and  purpose  of  a 
probate  court  as  authorized  by  that  Act,  and 
mconsistent  with  the  clause  which  conferred 
on  the  supreme  court  and  district  courts  gen- 
eral lurisdiction  in  chancerv  as  well  as  at  law. 
But  here  there  is  nothing  of  the  kind.  All  that 
IS  required,  according  to  the  doctrine  of  Ameri- 
tan  ifu.  Oo.  T.  Oanter,  is  that  the  court  shall 
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be  inferior  to  the  supreme  court  Its  Jurisdic- 
tion may  be  made  concurrent  with  that  of 
every  other  court  which  is  alike  inferior  to  the 
supreme  court.  Section  1869  provides  for  ap- 
pals and  writs  of  error  from  the  district  courts 
to  the  supreme  court,  but  this  is  not  at  all  in- 
consistent with  authority  in  the  Legislature  of 
Arizona  to  allow  like  appeals  and  writs  of  error 
from  any  other  inferior  court  it  mav  establish. 
District  courts  are  now  estiiblished  hi  all  the 
Territories,  but  it  is,  to  say  the  least,  doubtful 
whether  that  was  done  by  Congress  in  Arizona 
prior  to  the  adoption  of  the  Revised  Statutes. 
As  has  already  becm  seen,  the  original  organic 
Act  contained  no  such  provision  in  exprev 
terms,  and  it  is  not  necessary  now  to  decide 
what  effect  the  extension  to  that  Territory  of 
the  legislative  enactments,  etc.,  of  New  Mexico 
may  have  had  on  this  subject  At  the  first 
session  of  the  Territorial  Legislature  of  Arizona 
in  1864  such  courts  were  established  and  their 
Jurisdiction  defined.  Howell,  Code,  chap.  45, 
pt  8.  At  the  same  time  the  Territory  was 
divided  into  three  Judicial  districts,  the  Judges 
of  the  supreme  court  assigned  for  district  court 
purposes,  and  the  times  and  places  for  holding 
such  courts  fixed.  From  that  time  until  now 
district  courts  have  actually  existed  in  the 
Territory,  and  it  is  not  now  important  to  inquire 
by  what  particular  authority.  The  Territorial 
Legislature  had  power  before  the  adoption  of 
the  Revised  Statutes  to  create  couits  of  con- 
current Jurisdiction  with  the  district  courts, 
and  this  power  was  not  taken  away  by  the  re- 
vision. 

Something  was  said  in  argument  about  the 
use  of  the  word  "  prescribe  "  in  the  organic 
Act  of  Arizona,  and  "establish"  in  that  of 
Florida,  but  we  attach  no  importance  to  this. 
The  words  are  often  used  to  express  the  same 
thinff,  and  Webster  classes  them  as  synonyms. 
r^We  are,  therefore,  of  opinion  that  the  Act 
<»ts.bliBhing  the  county  court  is  valid  and  that 
the  writ  should  be  demed.  Congress  has  power 
under  section  1856  of  the  Revised  Statutes  to 
disapprove  the  Act  and  thus  render  it  inopera- 
tive thereafter,  and  it  is  to  be  presumed  this 
vrill  be  done  if  in  its  practical  operation  the 
court  shall  be  found  to  bi  uo  longer  desirable. 
There  may  be  now  no  good  reason  for  keeping 
up  the  distinction  between  the  power  of  the 
Territory  of  Arizona  over  its  courts  and  that 
of  the  other  Territories;  but  this  is  a  subject 
for  congressional  legislation  and  not  for  judicial 
restraint. 

Ths  rule  it  dieeharged  and  the  writ  of  habeas 
corpus  denied, 

Tmeoopy.   Test: 

James  H.  MoKeoney,  COerk,  8ai>.  Court  TJ.  S. 


UNITED  STATES,  Appt., 

0.  fl.  WILSON. 
(See  8.  OL  Reporter's  ed.  86-^) 

BiU  in  equity  to  dear  title— when  does  not  lie — 
legal  remedy, 

1.  The  remedy  of  a  person  having  the  legal  title 
to  real  estate,  but  kept  out  of  possession  by  a  per- 
son  holding  advenely.  Is  at  law  to  recover  the  pos- 
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Bills  gtifo  timet,  to  TsmoTe  a  oloud  from  a 

teRSl  title,  oannot  be  brooffht  bj  one  not  In  posses- 
riOD  oC  the  real  estate  in  controyeny.  l)eoau8e  the 
Isw  giTes  a  remedy  bj  ejectment  which  is  plain, 
•degnate  and  complete. 

2.  Where  tlie  local  statute  giTSS  the  remedy  bj 
bil]  in  equity  to  zemove  a  doud  upon  a  legal  nQe, 
without  requlrinff  the  complainant  to  obtain  prior 
poaBCBBion,  that  remedy  may  be  administered  in 
appTopriate  oases  by  the  courto  of  the  United  States, 
but  section60<3  of  the  Tennessee  Oode,enlarffing  the 
equity  Inrisdiotion  of  courts  of  that  State,  does  not 
cAsce  the  distinction  between  legal  and  equitable 
rights  and  remedies;  and  if  it  did,  it  could  not  con- 
fer upon  the  courts  of  the  United  States  Jurisdlc- 
tkm  in  equity  to  try  cases  at  common  law. 

8L  TheUnltod  States  aUeged  in  its  biU  that  a  dis- 
tOter  became  indebted  in  a  certain  sum  for  taxes 
andpenalties  which  were  aasesnd  on  the  July  list 
for  087;  that  on  faUure  to  pay  the  same  proper 
steps  were  taken  and,  on  March  25, 1870,  the  inter- 
est of  the  distiller  in  oertain  real  estate  was  sold  to 
tbd  United  States :  that,  there  having  beenno  re- 
ikmnMnm  the  lauo  WBS,  ou  September  28, 1877,  con- 
w.  ^  Jbe  United  States ;  that  on  January  14, 1876, 

distlDer,  for  the  purpose  of  defrauding  the 

United  States,  conveyed  ue  property  to  the  de- 
fendant In  error.  Bdd,  under  the  principles  above 
stated,  that  the  remedy  of  the  United  States,  if  any. 

Argued AprHlS.  1886.  Bedded ApragS,  1886, 

APPEAL  fh>m  the  OiTCiiitCk)tirt  of  the  TJnited 
States  for  the  Middle  District  of  Tennes- 
lee.  AJttiUML 
Tlie  case  is  stated  by  the  court. 
Mr.  Wa.  A.  Maury,  Amt.  AUyGm.^  for 
appellaat. 
No  one  appeared  for  appellee. 

JA*.  JiuUee  Matthews  delivered  the  opin- 
ion of  the  court: 

This  is  a  bm  fai  equity  filed  by  the  United 
States,  June  6, 1878,  to  which  were  made  de- 
faidants  the  widow,  personal  representatives 
sod  hdrs  at  law  of  E.  u  AJlen,  deceased,  and 
C.  8.  Wilson,  the  appellee,  and  John  T.  Gill, 

The  material  allegations  of  the  bill  are,  that 
in  the  year  1867  there  was  a  Arm  of  distillers 
in  Uncotn  County,  Tennessee,  under  the  name 
of  Alexander  A  Go.,  of  which  E.  L.  Allen, 
,^ri  >°U9e  deceased,  was  a  member:  that  the  said 
I"  J  finn  became  faidebted  to  the  United  States  in 
the  sum  of  $8,067.16  for  taxes  and  penalties, 
idiich  were  duly  assessed  on  the  July  list  for 
1867;  that  failing  to  pay  the  same,  as  required 
by  law,  the  proper  collector  of  internal  revenue, 
on  JaauaiT  81, 1876,  issued  a  distress  warrant 
for  the  couection  of  the  same  which,  there  not 
being  a  sufficiency  of  goods  and  chattels  of  the 
firm  or  either  of  the  partners,  was,  on  Januaiy 
28,  1876,  levied  on  aU  the  risht,  title,  daim 
sod  interest  of  the  said  E.  L.  Allen,  in  and  to 
certain  real  estate  in  said  County  of  Lincoln, 
psrtkmlarly  described  in  the  bill ;  that,  pursu- 
ant to  law,  all  proper  notices  having  been  previ- 
oody  given,  the  said  premises  were  offered  for 
ssle  at  the  court-house  door,  in  the  Town  of 
Fkyetteville,  on  March  26, 1876,  when  said  lots 
ana  parcels  of  land  were  offered  separately  at 
the  minimum  price  placed  on  each;  and  no  per- 
ton  offering  to  take  them  or  either  of  them  at 
nid  price,  the  same  were  purchased  by  the 
United  States  in  accordance  with  the  statutes  in 
such  cases  made  and  provided ;  that  no  one  ap- 
pearing to  redeem  said  lands  within  the  time 
provided  by  law,  on  September  29, 1877,  the 
collector  of  internial  revenue,  then  in  office  in 
said  district,  conveyed  to  the  United  States,  by 
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deed,  under  and  by  virtoe  of  Mdd  assessment, 
distress  warrant,  levy,  and  sale,  aU  the  interest 
in  said  lands  of  the  said  Allen,  of  which,  at  the 
time  said  taxes  became  due  and  were  payable, 
it  is  averred  the  said  Allen  was  owner  in  fee, 
holding  the  legal  title  thereto ;  that,  notwith- 
standing said  taxes  were  a  lien  on  said  lands 
from  the  time  the  same  became  due  and  pay- 
able, the  said  Allen  and  the  said  Wilson  con- 
apired  and  confederated  to  hinder,  delay  and 
efraud  the  United  States  in  the  collection  of 
said  taxes,  and,  in  pursuance  of  said  conspiracy 
and  confederacy,  on  January  14, 1876,  thesai^ 
Allen  made  a  pretended  sale  and  conve^mce  of 
said  tracts  of  land  by  deed  to  the  said  Wilson ; 
that  the  said  deed  purported  on  its  face  to  be 
an  absolute  conveyance  in  fee,  and  was  duly 
registered  and  recorded  as  such;  but  the  same 
was  not  so  in  fact,  there  being  a  secret  agree- 
ment between  the  parties  thereto  by  which  it 
was  converted  into  an  assi^ment  with  benefits 
reserved  to  said  Allen,  and  was  made  for  the 
purpose  of  hindering,  delaying  and  defrauding 
the  United  States  in  the  collection  of  said  taxes; 
the  said  Allen  being  at  the  time  insolvent,  and 
the  property  conveyed  being  all  his  property 
subject  to  execution,  and  the  conveyance  to 
Wilson  being,  therefore,  an  assignment  of  all 
his  effects  by  an  insolvent  debtor  of  the  United 
States,  within  the  meaning  of  section  8466  of 
the  Revised  Statutes  of  the  United  States;  that 
since  this  assignment  and  since  the  sale  to  the 
United  States,  the  defendant  Gill  claims  to  have 
acouired  an  interest  under  Wilson  in  the  said 
real  estate. 

The  prayer  of  the  bill  is  that  the  conveyance 
by  Allen  to  Wilson  be  declared  fraudulent  and 
void ;  that  the  paramount  lien  of  the  United 
States  in  said  land  for  the  said  taxes  be  adjudged 
and  declared ;  that  the  priority  of  the  United 
States  be  maintained  and  decreed,  and  the  pre- 
tended conveyance  of  Allen  to  Wilson  be  re- 
moved as  a  cloud  upon  their  title,  and  account 
for  rents  and  profits,  and  a  writ  of  possession 
to  put  the  complainants  in  possession,  and  for 
general  relief. 

The  defendants  answered,  denying  the  legal- 
ity of  the  tax  and  its  assessment,  and  the  regu- 
liuity  of  the  steps  taken  for  its  enforcement, 
and  the  validity  of  the  sale  and  conveyance  to 
the  United  States,  and  denying  all  the  allega- 
tions of  fraud  and  trust  in  reference  to  the  con- 
veyance from  Allen  to  Wilson,  insisting  that 
the  same  was  an  absolute  conveyance,  made  in 
good  faith  and  for  a  valuable  consideration. 
The  case  was  put  at  issue  by  a  replication  and 
heard  upon  the  pleadings  and  proof.  The  cir- 
cuit court,  finding  the  preponderance  of  evi- 
dence against  the  allegation  of  a  demand  of 
payment  of  the  tax,  penalty  and  interest,  as  re- 
quired by  section  8185  of  the  Revised  Statutes, 
and  that  the  title  set  up  by  the  United  States 
had  failed,  dismissed  the  bill.  From  this  decree 
the  United  States  has  appealed. 

Without  examining  tne  ground  on  which  the 
circuit  court  proceeded,  we  are  of  opinion  that 
Uie  bill  was  righUy  dismissed.  Tne  case  as 
made  by  it  is  not  one  of  equitable  cognizance.  It 
is  not  a  creditor's  bill.  The  Unitedf  States  does 
not  set  forth  a  debt  due  and  a  lien  on  the  land 
of  the  debtor  which  it  seeks  to  subject  to  the 
payment  of  the  debt  by  a  sale  and  to  marshal 
the  liens  thereon.    The  debt  originaOy  due  bv 
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▼irtUB  of  the  asseasment  of  the  tax  has  heen 
merged  In  the  tax  sale  and  the  purchase  in 
punoanoe  thereof.  The  United  States  claims 
and,  if  theallegations  of  the  bill  can  be  sup- 
ported laj  proof,  owns  the  legal  title  to  the 
lands  described,  a  title  paramount  to  that  un- 
der which  the  appellee  claims;  for  the  deed  to 
the  United  States  conveys,  if  it  is  effective,  the 
title  which  Allen  had  when  the  tax  was  assessed 
in  Jviwp  1667,  and  oi^erates  by  relation  from 
that  time.  Havine  the  legal  title,  then,  but 
beinff  kept  out  of  possession  by  defendants 
lioldlnff  adversely,  the  remedy  of  the  United 
States  u  at  law  to  recover  possession.  Equity 
in  such  cases  has  no  jurisdiction,  unless  its  aid 
is  required  to  remove  obstacles  which  prevent 
a  successful  resort  to  an  action  of  ejectment,  or 
when,  after  repeated  actions  at  law,  its  -juris- 
diction Is  invoked  to  prevent  a  mul^plicity  of 
suits,  or  there  are  other  specific  equitable 
grounds  for  relief.  Bills  quia  timet,  such  as  this 
18,  to  remove  a  cloud  from  a  legal  title,  cannot 
be  brought  by  one  not  in  possession  of  the  real 
«8tate  in  controversy,  because  the  law  sives  a 
remedy  by  ejectment,  which  is  plain,  adequate 
and  complete.  This  is  the  familiar  doctrine  of 
this  court  ffipp  v.  Babin,  19  How.  271  [60  U. 
8.  bk.  16,  L.  ed;  688]  ;  EUis  v.  Davii,  109  U. 
8.  486  [Bk.  27,  L.  ed.  10061';  KiUiany.  Ebbinff- 
Aai4«,110  U.  8.668  [Bk.  ^,  L.  ed.  246]  ;  Fut- 
seU  Y.  Gregg,  118  U.  8.  650, 565  [Bk.  28,  L.  ed. 
1K)8,996]. 

The  case  of  Ward  v.  Chamberlain,  2  Black, 
430, 444  [67  U.  8.  Bk.  17,  L.  ed.  819, 8261,  was 
one  of  a  creditor's  bill,  where  the  complainant, 
having  a  lien  on  the  real  estate  of  the  defendant, 
by  vhrtue  of  a  decree  in  admiralty,  for  the  pay- 
ment of  money,  was  held,  as  in  oilier  cases  of 
creditors  by  judgment  or  decree,  to  be  entitled 
to  the  aid  of  a  court  of  equity  to  remove  a 
cloud  upon  the  title  which  obstructed  or  pre- 
vented the  enforcement  at  law  of  his  lien.  The 
iurisdiction  is  invoked  in  such  cases  because  it 
I  necesnry  to  ffive  to  the  complainant  the  bene- 
fit of  hJs  remedy  at  law,  which,  without  it,  is 
notplain,  adequate  and  complete. 

Where  the  local  statute  gives  the  remedy  by 
a  bin  in  equity  to  remove  a  doud  upon  the  le- 
gal title,  without  requiring  the  complainant  to 
obtain  prior  possession,  that  remedy,  it  is  ad- 
mitted, may  be  administered  in  appropriate 
cases  by  the  courts  of  the  United  States.  Hdr 
land  V.  OhaUen,  110  U.  8.  16  [Bk.  28,  L.  ed, 
52] ;  BMnolde  ▼.  OravifordniUe  Bank,  112  U. 
8.405[Bk.28,L.ed.788];  OhapmauY.  Brewer, 
114  U.  S.  158  [Bk.  29,  L.  ed.  88]. 

But  there  is  no  statute  of  Tennessee  which 
gives  an  equitable  remedy  in  such  cases.  It  is 
true,  indeed,  that  section  5048  of  the  Code  of 
Tennessee  provides  that  the  chancery  court 
"  shall  have  and  exercise  concurrent  jurisdic- 
tion with  the  circuit  court,  of  all  civil  actions 
triable  at  law,  except  for  injuries  to  person, 
property,  or  character,  iDvolvine  unliquidated 
damages ; "  and  it  has  been  decided  by  the  Su- 
preme Ckmrt  of  that  State  that  this  gives  the 
chancery  Court  jurisdiction  over  an  action  of 
eleciment  Fraaier  v.  Browning,  11  Lea,  268. 
But  this  does  not  efface  the  distinction  between 
legal  and  equitable  rights  and  remedies,  and  if 
it  did,  it  could  not  confer  upon  the  cburts  of 
the  United  States  iurisdiction  in  equity  to  try 
cases  at  common  kw.     Thomp9<m  v.  BaiVroad 
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Oomp<miM,  6  WalL  184  [78  U.  8.  bk.  18,  L.  ed 
765] :  Boiev  ▼.  OaUagher.  20  Wall  670  [87  U. 
8.  bk.  22,  L.  ed.  4521. 

TTie  decree qft^  ChreuU  Churtii  aeeordingljf 
aJUrmied,  without  pr^udiee  to  the  right  qfthe  ap- 
pellant to  bring  an  action  at  law. 


.      OATHABINB  CONLEY,  AppL, 

RAOHEL  D.  NAILOR  bt  ajl. 

CSee  &  a  Beporter^  ed.  IST-llB^ 

BiU  to  eet  atide  deede^ncapacUy  of  grantor^ 
eontideration,  criminal  int&rcouree—firaudor 
undue  infiuenee  of  grarUee-^eguitg  practice. 

L  Unless  a  plaintiff  hi  equity  waives  the  answer 
under  oath,  tae  answer  must  he  sworn  to  and  la 
evidmoe. 

S.  Bxtreme  weakness  of  Intelleot,  even  when  not 
amounting  to  insanity.  In  the  person  ezeoutlng  a 
conveyance  may  he  suffloient  ground  for  setting  it 
aside  when  made  upon  a  nominal  or  groeaiy  in- 
adequate consideration.  Baoh  case  however  must 
stand  on  its  own  facts,  and  a  review  of  the  evidence 
in  the  present  ease  shows  that  the  deeds  in  question 
cannot  be  set  aside  under  this  principle. 

8.  A  conveyance  to  a  woman  with  whom  the 
nantor  was  living  in  adulterous  intercourse,  for 
the  benefit  of  the  iliegitimate  children  of  the 
grantor  and  grantee,  is  upon  a  valid  consideration: 
and  the  subsequent  death  of  the  children  does  not 
invalidate  the  conveyance,  although  it  contained  a 
provision  that,  upon  that  contingency,  the  fee 
should  vest  in  the  grantee. 

4.  In  order  that  a  deed  may  be  set  aside  on  the 
ground  of  undue  influenoe,  the  Influence  must  bo 
such  that  the  grantor  has  no  free  will  but  stands  in 
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APPEAL  from  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 
The  case  is  stated  by  the  court 
Meeere.  Walter  D.  Dawidipe  and  Irving 
Williameon,  for  appeUant 

Meiare.  Williaoi  A*  Oookand  C.  O.  Oola, 
for  appellees. 

Mr.  JuiHee  Woods  delivered  the  opinion  of 
the  court: 

This  was  an  appeal  firom  a  decree  of  the  Su- 
preme Court  of  the  District  of  Columbia,  b^  rv^c 
which  certain  deeds  executed  by  one  Allison  L^Vc 
Nailor,  to  Catharine  Conley,  the  aefendant  and 
appellant,  were  dechired  null  and  void.  The 
deeds  were  four  in  number,  and  under  them 
the  defendant  claimed  title  to  certain  real  es- 
tate, some  of  which  was  situate  in  the  City 
of  Wsshington,  and  the  rest  in  Montoomery 
Coun^,  hi  the  State  of  Maryland.  The  biU 
was  filed  by  the  widow  and  three  of  the  four 
heirs  of  Nailor.  The  interest  of  the  widow  in 
the  lands  was  as  doweress,  and  her  rii^hts  were 
conceded  by  the  answer.  Allison  Nailor,  Jr., 
the  remainmg  heir,  was  made  a  defendant,  and 
answered  that  he  had  received  his  share  of  his 
father's  estate  by  advancement,  and  disclaimed 
any  hiterest  in  the  property  in  controversy. 
The  litigation  was,  therefore,  virtually  between 
Washington  T.  Nailor,  son,  and  Lizzie  Trim- 
ble and  Frances  Clarke,  married  daughters 

VcysE.— Validity  of  deed;  ineanUy.  dn«n7cenn«m, 
dwren^  frauds  etc   8ee  Harding  v.  Handy,  S4  U.  a 
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of  AlUson  NaOor,  whose  husbvidi,  Matthew 
Trimhle  and  James  W  Clarke,  werr  Joioed  aa 
plaiiitilb^ 

The  pleadinn  and  eyidenoe  shoired  the  fol- 
fewing  facta:  fii  the  hitter  part  of  the  year  1869 
Aniaon  Nailor,  who  was  then  ahout  fifty-eight 
or  fifty-nine  yeaza  of  age,  was  the  owner  of  real 
estate  hi  the  Ci^  of  Washington  and  hi 
Montgomery  Ooonty,  Maryhmd,  worth  ahont 
|150,u00,an^  waa  possessed  of  considerahle  per- 
sonal estate.  He  had  resided  in  the  City  of 
Wsshington  for  ahout  fifty  years.  He  had  for 
oany  years  been  engaged  in  haying  and  selling 
Rsl  estate,  hi  keeping  a  llyery  stable,  and  in 
Csrmmg.  He  was  shrewd  and  actiye  Id  business, 
and  had  the  capacity  for  making  money  and 
socomulatiDg  property.  Much  of  uie  real  estate 
vhich  he  owned  in  the  City  of  Washington  he  let 
to  be  used  for  houses  of  iU  fame  and  for  sale  by 
retail  of  roirituous  liouors.  For  many  years 
prior  to  1869,  and  at  least  aa  early  as  the  year 
1854,  he  had  led  a  dissolute  and  intemperate 
fife.  In  1869  he  made  the  acquaintance  o^  Vhe 
defendant,  who  was  then  about  twenty-one 
yesrs  of  age.  There  is  no  averment  or  proof 
that  prior  to  that  time  she  was  not  a  virtuous 
woman.  In  November  or  December  of  that  year 
Naflor  left  his  family  and  took  up  his  residence 
with  the  defendant,  and  lived  with  her  in  oon- 
oibuuHze  until  his  death. 

The  deeds  referred  to  in  the  bill  were  the  f ol- 
lowinir:  the  first  was  a  trust  deed,  dated  and 
executed  November  27,  1872,  more  than  six 
rears  before  the  death  of  Nailor,  and  recorded 
May  27, 1^,  which  conveyed  to  the  defendant, 
Catharine  Conley,  a  lot  on  South  Fourteenth 
Stnet,  hi  the  City  of  Washington,  to  hold  in 
trast  for  tiie  sole  and  separate  use  of  Willie 
Earnest  Nailor,  who  is  described  in  the  deed  as 
ibe  infant  son  of  the  grantor  and  the  grantee. 
By  the  terms  of  the  trust  the  grantee  was  to  re- 
ceive the  rents  and  profits  of  thef  lot  and  apply 
the  tame  to  the  education  and  support  of  the 
benfladaiy.  When  the  latter  became  twenty- 
one  years  of  age  the  trust  was  to  cease,  and  the 
title  in  fee  rimple  was  to  vest  in  him.  But  the 
deed  provided  that,  should  "said  Willie  Earnest 
die  b^ore  he  arrives  at  the  age  of  twenty-one 
jeara,"  "or  without  havine  disposed  of  the  said 
piece  or  parcel  of  ground,  then  the  title  in  fee 
^ople  should  vest  absolutely  in  the  defendant. 

The  three  other  deeds  were  all  dated  and  exe- 
coted  March  29,  and  recorded  early  in  AprO, 
1978.  One  of  these  three  deeds  conveyed  to  the 
defendant  certain  other  real  estate  in  the  City 
of  Washington  in  trust  for  the  sole  and  sepa- 
late  use  of  Mary  Edna  Nailor,  who  is  described 
as  the  infant  daughter  of  the  grantor  and 
grantee,  upon  trusts  and  uses  similar  to  those 
contained  m  the  first  deed,  and  with  a  similar 
remainder  to  the  defendant  The  second  of  the 
three  deeds  conveyed  to  the  defendant  about 
one  hundred  and  thirty  acres  of  land  in  Mont- 
gomery County.  Mairland,  Ul  trust  for  the 
benefit  of  the  said  Willie  Earnest  Nailor,  upon 
trusts  and  uses  similar  to  those  contained  in  the 
deed  of  November  27, 1872,  and  with  a  similar 
remainder  to  the  defendant  The  last  deed  con- 
veyed to  the  defendant,  in  fee  simple,  for  her 
own  use,  about  one  hundred  acres  of  land  in 
Montgomery  County,  Maryland.  The  property 
eoDveyed  by  these  four  deeds  was  worth  about 
125,000.  WnUe  Earnest  Nailor  died  August  6, 
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1878,  being  nearly  six  yeaza  of  age,  and  Maiy 
Edna  Nailor  died  August  8, 1878,  being  nearly 
two  years  of  age.  Catharine  Conlev,  therefore, 
claimed  title  m  fee  simple  to  all  the  property 
conveyed  by  the  four  deeds  above  mbntioneo. 
Allison  Naflor  died  January  6, 1879. 

The  bill  allesed  three  giv^unds  for  setting  the 
deeds  aside.  Theflrst  was  that  the  grantor  was 
"demented  and  insane,"  and  mentally  incapa-  [180] 
ble  of  making  the  deeds;  the  second,  that  the 
only  oonsideration  for  said  deeds,  "and  each  of 
them,  was  the  illegal  and  crhnuud  hitercourse 
between  said  Allison  NaOor,  8r.,  and  the  said 
Catharine  Conley,  and  that  such  consideration 
was  illegal,  alike  contrary  to  public  policy  and 
common  decency;"  ana  the  third,  that  the 
deeds  had  been  procured  by  fhtnd  and  the  un- 
due influence  of  the  defendant  over  the  grantor. 
The  bill  neither  required  nor  waived  an  answer 
under  oath,  but  the  defendant  answered  under 
oath,  traversing  all  the  averments  of  the^bill 
upon  which  the  prayer  for  relief  was  based. 
We  shall  notice  the  grounds  upon  which  the 
cancellation  of  the  d^ds  is  demanded,  in  the 
order  in  which  we  have  stated  them. 

There  is  a  large  mass  of  evidence  in  the  rec- 
ord introduced  to  prove  that  from  a  long  course 
of  diissolute  and  intemperate  habits  Nailor  had 
become  insane  and  incapable  of  transacting 
business.  On  the  other  hand  there  is,  in  our 
Judgment,  a  great  preponderance  of  evidence 
to  show  that  when  he  executed  the  deeds,  though 
hi  feeble  health,  he  was  of  sound  mind  and 
capable  of  intelligently  executing  and  nuikine 
the  conveyances.  It  would  serve  no  useful 
purpose  to  discuss  the  evidence  in  detail.  But 
there  are  some  striking  facts  which  should  be 
stated.  Of  the  forty-three  witnesses  for  the 
plaintiifs  who  testify  in  regard  to  the  mental 
capacity  of  Nailor,  thirtv-three  give  their  opin- 
ion from  having  seen  him  when  drunk.  Of 
these  thirty-three,  eighteen  swear  that  they  never 
saw  him  sober,  three  that  they  never  saw  him 
sober  but  once,  and  twelve  that  they  seldom  saw 
himwhen  not  intoxicated.  Six  other  of  the  forty-^ 
three  witnesses  speak  of  him  as  incompetent  to 
transact  business  when  he  had  been. drinking. 
Only  four  witnesses  testify  that  he  was  incapa- 
ble of  doiuff  business  when  sober.  Three  of 
these  are  plaintiffs  in  this  case,  namely:  W. 
T.  Nailor,  Matthew  Trimble,  and  James  W. 
Clarke.  W.  T.  Nailor  testifies  generally  that 
for  the  last  eight  or  ten  years  of  his  life,  Allison 
Nailor,  his  father,  was  incapable  of  transacting 
business,  and  that  neither  on  November  27, 
1872,  when  the  first  deed  was  executed,  nor  on 
March  29, 1878,  when  the  other  three  were  ex- 
ecuted, was  he  mentally  competent  to  nuike  a 
valid  conveyance.  But  the  same  witness  testifies 
that  during  the  last  year  of  his  father's  life  he  [131] 
took  from  him  a  thirtyyears*  lease  for  certain 
stables  in  the  City  of  Washington,  at  a  rent  of 
$50  per  month  and  the  taxes  on  the  property. 
Matthew  Trimble  and  James  W."  Clarke  both 
swear  generally;  the  firet  that  for  the  last  three 
years,  and  the  other  that  for  the  last  six  or 
seven  years  of  his  life,  Allison  Nailor  was  not 
competent  to  transact  such  business  as  the  dis- 
position and  conveyance  of  valuable  property 
Fairly  construed  the  testimony  of  these  three 
plaintiffs  may  be  considered  to  mean  that, 
whether  inebriated  or  not,  Nailor  was  mentally 
incompetent  during  the  latter  years  of  his  life 
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to  attend  to  bndneaBof  moment  After  Naflor 
left  hJB  famUj  and  went  to  live  with  the  defend- 
ant, it  does  not  appear  that  these  witnesses  had 
any  better  opportunities  f  or  observinghis  mental 
condition  than  many  others.  There  is  but  one 
witness,  not  a  plaintiff  in  the  case,  who  testifies 
that  donng  the  time  coTered  by  the  transactions 
set  out  in  the  bill,  Naflor,  if  sober,  was  not 
mentally  capable  of  making  the  conveyances 
which  the  bill  seeks  to  set  aside. 

The  question  to  be  decided  is  not  whether 
Nailor  liad  the  mental  capacity  to  make  the  con- 
Teyances  when  he  was  intoxkaited,  but  whether 
he  was  competent  when  sobw ,  and  whether  he 
was  sober  when  he  executed  them.  On  these 
questions  the  eyidence  does  not  leave  us  in 
aoubt  There  is  abundant  testimony  to  show 
that  during  the  last  six  or  seven  years  of  his  life, 
Nailor,  though  habitually  intemperate,  was 
often  sober  and  free  from  the  influence  of  in- 
toxicating liquors.  This  fact  is  shown  by  the 
testimony  of  fourteen  witnesses  who  swear  that 
they  had  interviews  with  him,  many  of  them 
frequenUy,  during  the  time  above  mentumed, 
and  found  him  entirely  sober.  Every  one  of 
these  fourteen  witnesses  testifies  to  the  sanity 
and  capacity  of  Nailor  for  the  transaction  of 
business.  These  witnesses,  a  number  of  whom 
had  deaUngs  with  him,  assert  his  mental  capac- 
i^r  in  the  strongest  terms.  Other  witnesses,  who 
did  not  state  distinctly  whether  they  had  met 
him  when  not  under  the  influence  of  diink, 
spoke  of  the  soundness  of  his  mind  in  the  same 
way.  Three  witnesses  testify  that  they  had 
known  Nailor,  one  for  thirty,  and  the  other  two 
for  forty  years,  and  had  seen  and  talked  with 
him  while  sober  during  the  last  year  of  his  Uf  e, 
and  they  concurred  in  the  opinion  that  he  was 
at  that  time  of  snund  and  capable  mind. 

The  proof  of  Nailer's  mental  capacity  ex- 
tended to  a  period  after  the  execution  of  the 
last  three  deeds.  The  physician  who  was  at- 
tending his  two  children  during  their  last  Al- 
ness, and  who  hadfreonent  occasion  to  observe 
him  when  not  at  all  under  the  influence  of  drink , 
testified  to  the  soundness  of  his  mind. 

The  apparent  discrepancy  between  the  wit- 
nesses for  the  plaintifb  and  the  witnesses  for 
the  defendant  on  the  question  of  Nailor's  men- 
tal condition  la,  thereiore,  in  a  large  degree  rec- 
onciled by  the  fact  that  the  former  five  thehr 
opinions  of  Nailer's  capacity  when  cuiink  and 
the  latter  when  sober.  In  view  of  all  the  testi- 
mony on  this  branch  of  the  case,  it  appears  that 
Nailor,  for  many  years  before  his  death,  had 
been  dissolute  and  intemperate,  and  that  during 
tiie  last  seven  or  eight  years  of  his  life  h£ 
health  had  graduaDy  failed.  Much  of  the  time 
he  was  more  or  less  inebriated,  but  he  was  f  re- 
quentiy  entirely  sober.  When  drunk  he  was, 
like  most  other  men,  incompetent  to  transact 
business.  When  sober  he  was,  down  to  his  last 
illness,  entirely  capable  of  doing  the  acts  which 
are  assailed  in  this  case.  He  was  competent  to 
make  deeds,  to  understand  their  effect,  and  to 
know  whether  or  not  their  execution  would  ac- 
complish his  wishes.  In  all  conditions,  he  was 
perverse,  willful,  obstinate,  and  defiant  of  pub- 
lic opinion. 

The  next  inquiry  relates  to  Nailer's  mental 
condition  and  capacity  on  the  two  occasions 
when  he  executed  the  deeds  whose  validity  Is 
questioned  by  the  bUL    The  averment  of  the 


bQl  was  that  the  deeda  were  made  when  he 
was  intoxicated  and  mentally  incapable.  The 
charge  that  NaOor  was  intoxicated  when  the 
deeds  were  executed  is  without  suppoit  in  the 
evidence.  So  &r,  liierefore,  as  it  concerns  the 
deed  executed  on  November  27, 1872,  tiie  case 
must  fail  for  want  of  proof;  for  if  Nailor  was 
then  competent  to  make  a  deed  when  sober,  the 
plaintiffs  to  succeed  in  overthrowing  that  con- 
veyance must  show  that  when  he  executed  it  he 
was  not  sober,  and  this  th^  have  not  attempted 
to  do.  In  respect  to  the  three  deedsof  March 
29, 1878,  the  pnwf  of  sobriety  and  mental  ca- 
pacity of  Nailor  when  he  executed  them  is  posi- 
tive and  satisfactory.  The  deeds  were  signed 
and  acknowledged  by  Nailor  before  Nicholas 
Callan,  a  notary  public  of  Washington  City. 
Callan  testifies  tiiat  he  had  known  Nailor  for 
more  than  forty  years;  that  he  had  during  that 
time  done  much  conveyancing  for  him;  tiiat  he 
had  taken  his  acknowledjnnent  to  more  than  a 
hundred  deeds;  that  Nauor  came  to  Us  ofilce 
alone,  on  March  29, 1878,  for  the  purpose  of 
signing  and  acknowledging  the  last  three  deeds 
in  question;  that  he  conversed  with  him;  that 
his  mental  condition  was  good  on  that  day;  and 
that  he  was  sober.  The  deeds  were  all  pre- 
pared beforehand,  and  were  brought  by  Nailor^ 
who  adcnowledged  them  in  the  presence  of  the 
witness. 

This  evidence  is  unimpeached  and  uncontra- 
dicted, and  is  conuuslve.  Upon  the  whole  rec- 
ord, therefore,  in  our  Jud^ent,  it  plainly  ap- 
pears that  NaOor  was  not  mtoxicated,  and  was 
mentally  competent^  when  he  executed  the 
deeds  which  are  the  subject  of  this  liti^tion. 

The  cases  of  Harding  v.  Edndif,  11  Wheat. 
108  [24  U.  S.  bk.  6,  L.  ed.  429]  and  ^^r«  ▼. 
Jeu>al,  94  U.  S.  606  [Bk.  24,  L.  ed.  2601,  are 
dtedby  the  plaintiffs'  counsel  as  authoritfos  Id 
law  against  this  conclusion  These  cases.estab- 
llsh  the  proposition  that  extreme  weakn^  of 
intellect,  even  when  not  amounting  to  insanity, 
in  the  person  executing  a  conveyance,  may  be 
sufficient  ground  for  setting  it  aside  when 
made  upon  a  nominal  or  gnndy  inadequate 
consideration.  Conceding  the  correctness  oi 
this  legal  proposition,  it  can  have  no  applica 
tion  to  the  present  case,  unless  the  facts  are  sub- 
stantially the  same.  A  cursory  reading  of  the 
cases  win  show  such  a  palpable  diif  erence  in 
the  facts  as  to  make  it  clear  that  thev  cannot  be 
taken  as  controlling  authority  iz.  this.  Cases 
like  the  present  must  each  stand  upon  its  own 
facts;  and  when  the  testimonv  shows  that  the 
grantor  was  sober  and  capable  and  well  knew 
what  he  was  doing  when  he  executed  the  deed» 
no  other  case  materiaUy  differing  In  its  facts  can 
furnish  a  reason  for  setting  aside  the  deed  thus 
executed. 

The  next  nound  alleged  in  the  bill  for  an- 
nulling tiie  deeds  was  that  the  only  considera- 
tion for  their  execution  was  tiie  illegal  and 
criminal  intercourse  bcween  Naflor  and  the  de- 
fendant. There  Is  no  averment  that  the  deeds 
were  given  in  consideration  of  future  criminal 
Intercourse.  The  criminal  Intercourse  averred 
must,  therefore,  be  construed  to  mean  past  in- 
tercourse. Without pausingto  consider  whether 
or  not  past  criminal  intercourse  is  a  soffideni 
consideration  to  support  a  deed,  it  is  enouffb^ 
upon  this  branch  of  the  case,  to  say  that  ttie 
averment  is  without  support  by  any  testlmonj 
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in  the  record.  On  fhe  ocmtmy.  tbe  deeds  re- 
cite sTaloable  consideration,  and  the  aTerment 
of  the  hni  is  flatly  denied  hy  theanswer  of  the 
defendant  made  under  oath.  The  answer, 
tboufh  not  called  for  imder  oath,  is  evidence  in 
behalf  of  the  defendant  For,  if  a  plaintiff  in 
equity  is  unwilling  that  the  viswer  should  be 
erideoice  ainunst  him,  he  must  expressly  waive 
the  oath  of  the  defendant  in  his  bill.  See 
amendment  to  41st  Equity  Rule.  If  he  fails  to 
do  this  the  answer  must  be  given  under  oath, 
and  is  evidence.  This  branch,  therefore,  of  the 
plaintiffs'  case  breaks  down,  because  all  the  tes- 
timony in  the  record  upon  the  question  of  con- 
aderation  is  against  the  avermoit  of  the  bilL 

But  it  should  be  noted  here  that  three  of  the 
four  deeds  assailed  by  the  biU  were  made  by 
Nailor  mainly  for  the  benefit  of  the  two  chil- 
dren whose  father  he  declared  himself  to  be. 
The  interest  Of  the  defendant  in  the  property 
oonveyed  was  remote  and  contingent  Ii  the 
deeds  were  valid  when  executed,  toe  subsequent 
death  of  the  children  could  not  avoid  them.  It 
is  not  now  open  to  question  that  a  deed  made  by 
a  father  for  the  benefit  of  his  ill^tunate  chfld 
is  upon  good  consideration,  which  will  support 
the  conveyance.  Gap  v.  Parpart,  100  U.  8. 079 
rBk.27,  L.  ed.  2601;  Bunny,  WinthropAJohim. 
Ol  329;  Rook  v.  Pratt,  18  N.  Y.  871;  Mar- 
ekumasafAnnandale  v.  Harris,  2  P.Wms.  482; 
Jmningt  v.  Broton,9  Mees.  &  W.  490. 

The  next  and  last  ground  alleged  for  annuD- 
ing  the  deeds  is  that  Naflor  was  induced  to 
make  them  by  the  fraud  and  undue  influence 
of  the  defendant  The  ground  upon  which 
courts  of  equity  grant  relief  in  such  cases  is 
that  one  party,by  improper  means  and  practices, 
has  gained  an  unconscionable  advantage  over 
ano&er.  The  undue  influence  for  whidi  a  wfll 
or  deed  will  be  annulled  must  be  such  that 
the  party  maklngit  hasno  free  will,  but  stands 
[18K]  in  mmeuUo.  "It  must  amount  to  force  or  coer- 
ekm,  destroying  free  a«ency."  SIiuXb  v. 
BAa^.  10  Jur.  909.  See  also  WiUiaim  v. 
Goude,  1  Hagg.  EccL  677;  Armstrong  v.  Rud" 
dkitan,lMocm,F,CA'1S.  InBekerty.Fkwry, 
48  P«L  St  40,  it  was  said  bv  Strong,J: :  "Now, 
fliat  is  undue  influence  which  amounts  to  con- 
sttaint,  which  substitutes  the  will  of  another 
for  that  of  the  testator.  It  may  be  either 
through  threats  or  fraud;  but  however  exer- 
cised, it  must,  in  order  to  avoid  a  will,  destroy 
flie  free  agency  of  the  testator  at  the  time  when 
the  instrument  is  made."  The  rule  upon  this 
subject  was  thus  stated  in  I>avis  v.  Gahert,  6 
Gill  ft  J.  800:  "A  testator  shall  enjoy  fuU  lib- 
erty and  freedom  in  the  making  of  his  will  and 
possess  the  power  to  withstand  all  contradiction 
sndoootrol.  That  degree,  therefore,  of  impor- 
tunity or  undue  influence  which  deprives  a  tes- 
tator of  his  free  agej>cy,  which  issuch  as  he  is 
I  too  weak  to  resist  and  will  render  theinstru- 
'  ment  not  his  free  and  unconstrained  act,  is  suf- 
fidoit to  invalidate  it" 

Tested  by  these  rules,  the  charge  that  the 
deeds  in  question  were  procured  bv  tbe  fraud 
snd  undue  influence  of  the  defendant  is  with- 
out sujgport  On  this  branch  of  the  case  the 
phuntsfu  have  taken  pains  to  prove  that  the  de- 
fendant treated  Nailor  with  ^eat  kindness  and 
with  unremitting  attention  to  his  wants  and 
comforts,  but  they  have  shown  nothing  else. 
There  is  an  absence  of  proof  that  the  defend- 
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ant  used  either  threats,  stntacem,  importunity, 
or  persuasion  to  induce  NaiKir  to  execute  tne 
deods.  In  fact  there  is  no  evidence  that  tbe  de- 
fendant even  requested  him  to  make  them.  On 
the  other  hand,  the  proof  is  abundant  that  the 
making  of  a  provision  for  the  children  whom 
the  defendant  had  borne  him  had  long  been  hb 
cherished  purpose.  As  early  as  1872,  soon  after 
the  birth  of  his  son  Willie,  he  executed  the  first 
deed.  In  December,  1877,  he  executed  a  wiU 
for  the  sole  purpose  of  providing  for  the  two 
children  then  livine,  borne  him  by  the  defend- 
ant, and  for  the  defendant  Afterwards,  con- 
ceiving that  a  provision  by  will  was  not  as  se- 
cure as  one  by  deed,  he  executed  the  deeds  in 
ouestion,  in  which  he  nuide  precisely  the  same 
disposition  of  the  proper^^  that  he  had  previ- 
ously made  by  the  will,  llie  proof  shows  that  [isgi 
he  took  great  pleasure  in  what  he  had  done  or  ^ 
what  he  proposed  to  do  for  these  children.  It 
was  a  matter  of  which  he  often  boasted  to  his 
friends  and  acquaintances.  In  short,  the  evi- 
dence that  the  making  of  tbe  deeds  was  his  own 
act,  and  not  the  act  of  another,  is  dear  and  is 
uncontradicted.  Conceding,  therefore,  as  it  is 
contended  bv  plaintiffs'  counsel,  that  when  a 
will  or  deed  is  made  while  the  parties  are  living 
in  illeffal  sexual  relations,  it  u  open  to  suspi- 
dou  of  fraud  and  undue  influence,  the  plaint- 
iffs have  failed  by  any  testimony  whatever  to 
show  that  the  deeds  in  question  were  procured 
by  dther.  On  the  contrwy,  it  is  shown  that  the 
making  of  the  deeds  was  tiie  result  of  NaUor's 
free  volition. 

As  none  of  the  grounds  alleged  for  annulling 
the  deeds  have  been  maintained,  the  decree  of  me 
Suprems  Court  of  the  Diatriet  of  Columbia  must 
be  reversed,  and  ths  eause  remanded,  with  direc- 
tions to  dismiss  ths  Htt;  and  it  is  so  ordered, 

Troeoopy.   Test: 

James  £L  MoKenney,  Glerk,  Sup.  Oourt  U.  & 


8PRAIGXJH  «OXJLLBB  hND  COMPANY,      [»«] 
Owners  of  the  Steamer  Sazok,  Plffs.  in  Bhrr.^ 

9, 

JOSEPH  J.  THOMPSON. 

(See  8.  a  Beportei^  ed.  90-06^ 

Pilotage  fsee^-pihtage  lanos  of  Qeorgia^Rcdsed 
Statutes  of  the  United  States. 

1.  A  ooastwlse  sea-ffoin^  steam  vessel,  not  sailfna 
under  reirlster,  havinir  a  pilot  Uoensed  by  the 
United  States  inspector  of  steamboats  In  her  em- 


ploy, under  pay  from  the  oommenoemenc  of  the 
voyage,  to  be  taken  on  board  when  neoessary.  Is 
under  the  control  and  direction  of  such  j>ilot  as  re- 


quired by  section  440L  R.  8.,  and  Is  exempt  by  seotioa 
4444,  B.  S.,from  any  pilot  charges  levied  oy  any  state 
or  municipal  government,  and  may  lawfully  re- 
fuse the  services  of  any  other  pilot. 

8.  Where,  by  rejecting  as  InoonHlot  with  the  Con- 
stitution and  laws  of  tbe  United  States  certain  ex- 
ceptions in  a  statute,  it  is  made  to  enact  what  con- 
fessedly the  Leglslacure  never  meant,  the  entire 
Statute  must  be  held  as  annulled.  Section  1512  of 
the  Code  of  Georgia  reouiring  vessels  bearing  to- 
ward any  port  of  that  State,  except  coasters  of 
suoh  State,  and  between  its  ports  and  South  Oaro- 


NOTB.-~Con«t1ttcti(mca  law;  regulation  cf  com" 
meree;  how  far  pmoor  is  exehisCve  in  Oomrrest.  See 
Gloucester  Perry  Oo.  v.  Fa.  114  U.  8.  bk.  ft,  168,  note. 
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llnA  or  FlorMa,  to  aooept  the  pQot  flxit  ofltoliif  his 

[No.  2ia] 
Argued  Apra  IS,  1886.  Decided  Apra  ee,  1886. 

FT  EEROR  to  the  Supreme  Oourt  of  tbe  State 
of  Georgia. 

The  case  is  stated  by  the  court. 
Mr.  H.  B.  T<»mpkiius»  for  plaintiffB  in 
error. 
No  counsel  appeared  for  defendant  in  error. 

[91]  Mr.Juetiee  Katthews  dellTered  the  opin- 
ion of  the  court: 

Thiswasanactionatlaw,  b^gon  hythedefend- 
ant  in  error,  in  a  magistrate's  court  in  Chatham 
Oounty,  Geoigia,  a^nst  the  plaintiffs  in  error, 
to  recover  $98.16,  daimed  to  be  due  under  the 
pilotage  laws  of  Georgia,  for  inwud  pilotage 
on  account  of  the  steamer  Saxon,  of  whicli  the 
defendants  were  owners,  the  vessel  having  been 
spoken  by  the  pilot  while  she  was  bear- 
ing toward  the  Port  of  Savannah,  and  his  serv- 
ices offered  outside  of  Tvbee  Bar,  and  re- 
fused, the  vessel  having  amved  in  port  piloted 
by  another  Savannah  pilot,  who  spoke  her  and 
entered  on  the  discharge  of  his  duties  as  pilot 
on  the  same  day,  but  subsequently  to  the  tend- 
er bv  the  plaintiff  below  of  bis  sdrvices. 

There  was  a  judgment  in  favor  of  thoplaint- 
[9S1  iff  below  in  the  magistrate's  court  for  the 
amount  claimed,  which  was  reversed  on  appeal 
by  the  Superior  Court  of  CSiatham  County, 
which  Judgment  was  in  its  turn  reversed  by 
the  Supreme  Court  of  Georgia,  which  ordered 
iudgment  to  be  entered  for  tue  plaintiff  below. 
To  reverse  this  Judgment  this  writ  of  error  is 
brought 

The  case  was  submitted  and  decided  upon  an 
agreed  statement  of  facts,  as  follows: 

"It  is  agreed  between  the  parties  to  the  above 
entitled  cause  that  the  same  shall  be  tried  on 
appeal  in  the  Superior  Court  of  Chatham 
County  on  the  following  state  of  facts  before 
the  court,  without  a  Jury:  that  the  steamship 
Saxon  is  a  licensed  coastwise  steam  vessel  en- 
gaged in  the  trade  between  Philadelphia  and 
Savannah,  and  belonss  to  Spraigue,  Soullee  & 
Co.;  that  on  the  9th  day  of  Augiut,  1881,  she 
was  engaged  in  a  voyage  from  Philadelphia, 
Pennsylvania,  to  Savannah,  Georgia,  and  that 
S.  W.  Snow  was  her  master;  that  said  master 
was  duly  licensed,  under  title  62  of  the  Re- 
vised Statutes  of  the  United  States,  as  master 
of  a  steam  vessel,  and  as  a  pilot  also,  but  that 
his  certificate  as  pilot  did  not  include  Tybee  Bar 
and  Savannah  Kiver,  but  that  his  certificate 
was  for  the  Atlantic  coast,  and  that  his  certifi- 
cate as  master  and  pilot  was  issued  last  No- 
vember. 

"That  said  steamship  'Saxon'  was  spoken  by 

Plaintiff  off  Cape  Roman  on  the  9th  day  of 
LUgust,  1881,  and  his  services  were  tendered 
to  said  master  of  said  steamship  '  Saxon '  as  a 
pilot  for  Savannah  River  and  Tybee  Bar,  and 
that  at  the  time  his  said  services  were  offered 
there  was  no  pilot  for  Tybee  Bar  or  Savannah 
River  on  board  said  steamship,  and  that  said 
{t>laiDtiff  was  the  first  pilot  who  spoke  said  vessel 
on  her  said  trip  to  Savannah.  It  was  further 
admitted  by  counsel  at  the  h<)aring  that  Phila- 
delphia was  the  home  port  of  said  steamer 
lit 


'Sax<m,'  and  that  the  captains  and  masters  ot 
the  Ocean  Steamship  Company  steamers,  whose 
home  port  is  Savannah,  have  each  a  license  from 
the  UnitedStatesauthoritiesat  Savannah  topOoi 
their  vessels  up  and  down  the  Savannah  River 
over  and  ftom  the  bar  to  the  dty;  that  said 
pilot  was  duly  commissioned  by  uie  commia- 
sioners  of  piloti^  for  the  Savannah  River  and 
Tybee  Bar,  and  was  also  duly  commissioned 
by  the  United  States  inspectors  to  conduct  steam 
vessels  over  Tybee  Bar  and  up  Savannah  River 
and  within  that  limit;  that  Thompson  went  out 
to  meet  the  '  Saxon,'  being  advised  of  her  de- 
parture from  Philadelphia,and  his  services  were 
refused;  that  the  defendant  had  procured  the 
services  of  Walter  W.  Smith,  a  ^ot  who 
was  di^y  licensed  for  the  Savannah  River  and 
Tybee  Bar  hy  the  commissioners  of  pilotage, 
and  who  was  also  duly  licensed  by  the  United 
States  to  conduct  steam  vesseLs  over  Tybee  Bar 
and  up  Savannah  River,  and  had  notified  the 
captain  of  said  steamship  'Saxon'  to  stop  at  the 
Martin's  IndustryUght^ip  and  take  said  Walter 
W.  Smith  on  board  to  pilot  said  steamship  over 
^bee  Bar  and  up  Savannah  River:  that  said 
Walter  W.  Smith  was  employed  aa  the  regular 
pOot  of  steamer  'Saxon'  ana  was  under  pay 
from  the  thnesaid  vessel  left  Philadelphia;  that 
said  pilot  was  taken  <m  board  said  steamship 
on  10th  day  of  August  off  the  Martin's  Indus- 
try Ughtwip,  and  ne  piloted  the  said  veaael  to 
the  City  of  Savannah  and  has  continued  in  the 
employ  of  said  vessel  from  that  time  until  the 
present  time  as  pilot.  That  Cape  Roman  is  on 
the  South  Carolina  coast,  north  of  Charleston, 
and  that  Martin's  Industiy  Lightship  is  north  of 
Tybee  Bar  and  off  the  South  Carolina  coast. 
That  Walter  W.  Smith  was  in  Savannah  when 
The  Saxon  leftPhihtdelphia,and  was  not  pilot- 
ing The  Saxon  when  she  was  spoken  by  the 
^aintiff ,  but  met  her  afterwards  and  was  taken. 
That  said  steamship  Saxon  drew  seventeen  feet 
six  inches  of  water,  and  that  according  to  rates 
of  pilotage  for  Tybee  Bar  and  River  of  Savan- 
nah $98.17  was  a  proper  charge  for  piloting  a 
vessel  of  such  draft  up  to  Savannah  City." 

The  claim  of  the  defendant  in  error  for  pilot- 
age, arising  upon  the  f  oregoins;  case,  is  based 
on  section  1612  of  the  Code  of  Georgia,  which 
is  as  follows: 

"Any  person,  master,  or  commander  of  a 
ship  or  vessel  bearing  toward  any  of  the  ports 
orharbofs  of  this  State,  except  coasters  inthia 
State,  and  between  the  ports  of  this  State  and 
those  of  South  Carolina,  and  between  the  porta 
of  this  State  and  those  of  Florida,  and  who  re- 
fuses to  receive  a  pilot  on  board,  shall  be  liable, 
on  his  arrival  in  such  port  in  chis  State,  to  pay 
the  first  pilot  who  nuty  have  offered  his  services 
outside  the  bar,  and  exhibited  his  licenae  as  a 
pilot,  if  demanded  by  the  master,  Uie  full  rates 
of  pilotage  established  by  law  for  such  vessel." 

And  the  claim  is  undoubtedly  well  founded, 
if  this  proviFion  of  the  state  law  is  enforceable 
consistently  yrith  the  Constitution  of  the  United 
States,  and  the  Acts  of  Congress  on  the  same 
subject  passed  in  pursuance  thereof. 

It  is  therefore  contended  by  the  plaintiffs  in 
error  that  this  provision  of  the  Qeorghi*Code  is 
invalid,  on  the  ground  that  it  is  inconsistent 
with  the  Uws  of  the  United  States  regulating 
the  same  subject 

Section  4885,  R.  8.,  enacts  that,  "Until  fur 
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ter  pcoyiflicii  is  made  Ify  Oongten,  all  pOota 
ia  tbe  lMiya»  inleta,  riven,  harbora  and  porta  of 
the  United  States  shall  ocmtimie  to  be  isolated 
b  ocmf  onnitf  with  the  existing  laws  of  the 
Siatea  raspecaveiy  wherein  such  pOots  maybe, 
orwithaoGhlawsaa  the  States  may  respectively 


for  the  vrnpoee;"  bat  it  is  also  enacted  Inr 
«ctkm^m7»Ra,that, 

"No  n^ulatioDS  or  pioTiskns  shall  be 
adopted  by  any  State  which  shall  make  any 
discrimlDation  in  the  rate  of  pilotage  or  half 
pOotage  between  vessels  sailing  between  the 
porta  of  one  State  and  vessels  sailing  between 
be  porta  of  different  States,  or  any  disciiminap 
tktt  sgainak  vessels  propelled  in  whole  or  in 
paztbv  steam,  or  against  national  vessels  of  the 
United  States;  and  all  ezistlnff  regulations  or 
pravisiona  making  any  such  discrimination  are 
annulled  and  abrogated-^ 

The  section  of  the  Georgia  Code,  above 
qooted,  doea  contain  such  discriminations  aa 
en  prohibited  by  section  4387,  R  S.  It  ex- 
eeiitsfrom  its  operation  "coasters  in  this  State/' 
sod  "between  the  ports  of  this  State  and  those 
of  South  Garolma,'' and  "between  the  ports  of 
this  State  and  those  of  Florida." 

It  waa  held,  however,  by  the  Supreme  Oourt 
of  Qeonia,  in  the  case  now  before  us,  that  so 
modi  dr  the  section  as  makes  these  ill^al  ez- 
oepliona  may  be  disregarded,  so  that  the  rest 
of  the  section  as  tibus  read  may  stand,  upon  the 
prindple  that  a  separable  part  of  a  statute 
which  ia  unconstitutional  may  be  refected,  and 
the  remainder  preserved  and  enforced.  But 
te  insuperable  difficulty  with  the  application 
[tS]  of  that  principle  of  construction  to  the  present 
iBrtance  ia,  that  by  rejecting  the  exceptions  in- 
tended by  the  Legislature  of  Georgia  the  stat- 
ute is  made  to  enact  what  oonfessedly  the  Leg- 
fiilstore  never  meant  It  confers  upon  the  stat- 
ale«  positive  operation,  b^ond  tbe  legislative 
intent  and  beyond  what  anyone  can  say  it 
vottld  have  enacted  in  view  of  the  illegality 
of  the  exceptions.  We  are,  therefore,  con- 
Ursined  to  hold  that  the  provisions  of  section 
1618 of  theOodeof  Geoigiacannot be  separated 
so  as  to  reject  the  unconstitutional  exceptions 
merely,  and  that  the  whole  section  must  be 
treated  as  annulled  and  abrogated  by  section 
4S87  of  the  Revised  Statutes. 

We  are  alaoof  opinion  that  the  claim  for  pilot- 
in  the  presentcase  is  defeated  by  other  pro- 
oos  of  the  Revised  Statutea.  decdon  Aoi 
providesthafallooastwiaesea-gofaig  vessels  and 
vessels  navigatfaig  the  great  lakes  Aall  be  sub- 
ject to  the  navigation  h&ws  of  the  United  States, 
when  navigating  within  the  lurisdiction  there- 
nf ;  and  all  vessels  propellea  in  whole  or  in 
part  by  steam  and  navigirting  as  aforesaid, 
diall  be  subject  to  all  roles  and  regulations 
established  in  pursuance  of  law  for  the  govem- 
meat  of  steam  vessels  in  passing,  as  provided 
by  this  title;  and  eveiy  coastwise,  seargoing, 
steam  vessel  subject  to  the  navigation  laws  of 
the  United  Stales,  and  to  the  rutos  and  reffula- 

T.wall, 
seas,  be 
pilots  U- 
by  the  inspecton  of  steamboats." 
section  4444  is  as  foUows: 

"No  siBto  or  muniUpal  government  shsll 
impose  upon  pHota  of  steam  vessels  any  obliga- 
tion to  procurs  a  state  or  other  license  in  ad- 
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dition  to  that  issued  bv  the  United  States,  or 
any  other  regulation  which  will  impede  such 
pilots  in  the  performance  of  the  duties  required 
by  this  title;  nor  shall  any  pilot  charges  be 
levied  by  any  such  authority  upon  any  steamer 
piloted  as  provided  by  this  title;  and  in  no  case 
shall  the  fees  charged  for  the  pilotage  of  any 
steam  vessel  exceed  the  customary  or  legally 
established  rates  in  the  State  where  the  same  is 
performed.  Nothinff  in  this  title  shall  be  con- 
strued to  annul  or  alTect  any  regulation  estab- 
lished by  the  laws  of  any  State  requiring  vessels 
entering  or  leaving  a  port  in  any  sucm  State, 
other  than  coastmse,  steam  vessels,  to  take  a 
pilot  duly  licensed  or  authorized  by  the  laws 
of  anysuch  Sti^te,  or  of  a  State  situate  upon  the 
waters  of  such  State," 

According  to  the  agreed  case  The  Saxon  was 
a  coastwise,  sea-goiiig,  steam  vessel,  was  not 
sailing  under  register,  and  at  the  time  when 
the  defendant  in  error  tendered  his  services, 
and  subsequently  when  she  passed  up  the 
river  into  Savannah,  was  under  the  control  and 
direction  of  a  pilot  licensed  ^  the  United 
States  inspectors  of  steamboats.  Sue  was  there- 
fore, at  uie  time,  pOoted  as  provided  by  that 
title  of  the  statute,  so  that  she  was  tawfully 
exempt  from  any  i^ot  charges  levied  by  any 
state  or  municipal  government  The  section 
expressly  excepts  coastwise,  steam  vessels  from 
the  regulations  established  by  the  laws  of  any 
State  requiring  vessels  entering  or  leaving  a 
pcnrt  in  any  such  State,  to  take  a  pilot  duly 
licensed  or  authorized  by  the  laws  of  any  such 
State,  or  of  a  State  situate  upon  the  waters  of 
such  State.  The  owners  of  The  Saxon  were, 
therefore,  at  liberty  to  emplov  any  pilot, 
licensed  under  the  authority  ox  the  United 
States,  for  the  particular  service  in  which  he 
was  ensnged,  without  regard  to  the  provisions 
of  the  Georfl^  Ck)de  requiring  it  to  accept  the 
services  of  iSe  pilot  first  tendered  or,  in  case  of 
refusal,  to  pay  pilotage  tiberef or.  The  engage- 
ment (tf  the  services  of  the  pHot  actually  taken, 
by  previous  oontract,  was  equivalent  to  keep- 
ing nim  on  board  for  that  purpose  during  the 
whole  voyage,  as  he  was,  in  uct,  under  pay 
from  ita  commencement;  and  had  he  been 
actually  on  board  at  the  time  the  defendant  in 
error  tendered  himself  as  pilot,  we  think  the 
r^ht  Gt  the  vessel  to  reject  the  offer  oould  not 
have  been  reasonably  questioned. 

For  th€$e  reai<mi  ine  Judgment  q[the  BupremB 
Churi  €f  Georgia  U  reverted  ana  the  eaute  i$ 
remanded,  toith  instrueUone  to  take  further  pro- 
eeedinge  therein  aeeording  to  iaie  and  in  eon' 
formikfwith  ihie  opinion, 
nraeoopj.   Test: 

James  H.  MoKenney,  Gterk,  Bop.  Oonit  V:  fl. 
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[304]     oomrrr  of  santa  olara,  pv.  in 

Bit., 
«. 
BOUTHERN  PACIFIO  RAILROAD  COM- 
PANY. 

P£OPLB  OP  THE  STATE  OP  OAMPOR- 
NIA,  PQT.  in  Err., 

9. 

CENTRAL   PACIFIC   RAILROAD   COM- 
PANY. 


PEOPLE  OF  THE  STATE  OF  CALIFOR- 
NIA, Plff.  in  Err., 

V, 

BOUTHERN  PACIFIC  RAILROAD  COM- 
PANY. 

(Bee  &  a  Reporter's  ed.  9Q^-41U 

Validity  qf  state  taapatian  €f  railroad  eorpara- 
tiani— constitutional  prowsioM — fences  not  a 
part  qf  roadbed  or  tiadtoay— -separability  qf 
assessment  of  different  kinds  of  property. 

1.  Where  Judgment  was  sought  for  an  entire  tax 
arising  upon  an  assessment  of  different  kindfi  of 
property  as  a  unit,  such  assessment  including  prop- 
erty not  legally  assessable  and  the  part  of  the  tax 
assooDOd  against  the  latter  prop^y  not  being 
separable  from  the  other  part,  the  assessment  was 
Invalid  and  would  not  support  an  action  for  the 
ooTcnr  of  the  entire  tax. 

S,  Hie  fences  along  the  line  of  a  railway  are  not  a 
part  of  the  roadbed  or  roadway  of  such  railroad, 
within  the  meaning  of  the  consntution  and  laws  ot 
Oalif  omia  authorizing  the  state  board  of  equaliza- 
tion of  that  State  to  assess  the  property  of  certain 
classes  of  the  railway  corporations  haying  roads  in 
that  State. 

8.  A  oorporatiofi  la  not  in  default  In  not  tendering 
such  mm  aa  may  be  legally  due  for  taxes,  when  the 
difleraat  classes  of  property  assessed  are  not  dis- 
tinct and  separable. 

4.  The  proTlsion  of  the  Fourteenth  Amendment 
to  the  Ctonstltotlon  of  the  United  States,  which  for- 
bids  a  State  to  deny  to  any  person  within  its  Juris- 
dictton  the  equal  protection  of  the  law,  applies  to 
corpoistftona. 

[Noa.  464,  681,  622.] 
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N  XRROR  to  the  Ciicuit  Court  of  the  United 
.  States  for  the  District  of  California.    4f* 
firmed. 
The  case  is  stated  bj  the  court. 

Announcement  by  Mr.  Ohiff  Justice  Watte: 

Tha  court  does  not  wish  to  hear  argument  on 
the  qpestion  whether  the  provision  in  the  Four- 
teenth Amendment  to  the  Constitution,  which 
f  ortiids  a  State  to  deny  to  any  person  within  its 
Jurisdiction  the  equal  protection  of  the  laws, 
applies  to  these  Corporations.  We  are  all  of 
opinion  that  it  does. 

Messrs.  D.  H.  Delnma,  A.  L.  Rliodea 
and  £•  C.  Marshall  for  plaintiffs  in  error. 

Messrs.  8.  W.  Sanderson*  Georce  F. 
Edmonds  and  Wm«  M.  Evarts.  for  de- 
fendants in  error. 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

These  several  actions  were  brought— the  first 
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one  in  the  Superior  Court  of  Santa  Clara  Coun- 
ty, California,  the  others  in  the  Superior  Court 
of  Fresno  County,  in  the  same  State— for  the 
recovery  of  certahi  county  and  state  taxes, 
claimed  to  be  due  from  the  Southern  Pacific 
Railroad  Company  and  the  Central  Pacific 
Railroad  Company,  under  assessments  made  by 
the  state  board  of  equalization  upon  their  re- 
spective franchises,  roadways,  roaidbeds,  rails, 
and  rolling  stock.  In  the  action  by  Santa  Clara 
County  the  amount  claimed  is  $13,866.53  for 
the  fiscal  year  of  1882.  For  that  sum,  with  5 
per  cent  penalty,  interest  at  the  rate  of  2  per 
cent  per  month  from  December  27, 1882,  cost 
of  advertising,  and  10  per  cent  for  attorney's 
fees,  judgment  is  asked  against  the  Southern 
Pacific  RaUroad  Company.  In  the  other  action 
against  the  same  Company  the  amount  claimed 
is  $6,029.27  for  the  &cal  year  of  1881,  with  5 
per  cent  added  for  nonpayment  of  taxes  and 
costs  of  collection.  In  tne  action  against  the 
Central  Pacific  Railroad  Company  Judgment  ia 
asked  for  $26,950.50  for  the  fiscal  year  of  1881, 
with  like  penalty  and  costs  of  collection. 

The  answer  in  each  case  puts  in  issue  all  the 
material  allegations  of  the  complaint,  and  sets 
up  various  special  defenses,  to  which  reference 
will  be  made  further  on. 

With  its  answer  the  defendant,  in  each  case, 
filed  a  petition,  with  a  proper  bond,  for  tlie  re- 
moval of  the  action  into  the  Circuit  Court  of 
the  United  States  for  the  district,  asonearisins 
under  the  Constitution  and  laws  of  the  Unitea 
States.  The  right  of  removal  was  reconiized 
by  the  state  court,  and  the  action  proceeded  in 
the  circuit  court.  Each  case,  the  parties  hav- 
ing filed  a  written  stipulation  waiving  a  jury, 
was  tried  by  the  court.  There  was  a  special 
finding  of  facts  upon  which  judgment  was 
entered  in  each  case  for  the  defendant  The 
general  question  to  be  determined  is  whether 
uie  judgment  can  be  sustained  upon  all  ot 
either  of  the  sounds  upon  which  the  defend- 
ants rely. 

The  case  as  made  by  the  pleadings  and  the 
special  finding  of  facts  is  as  follows: 

By  an  Act  of  Conness,  approved  July  37, 
1866,  the  Atlantic  and  Pacific  Railroad  Com- 
pany was  created,  with  power  to  construct  and 
maintain,  by  certain  designated  routes,  a  con- 
tinuous railroad  and  telegraph  line  from  Spring- 
field, Missouri,  to  the  Pacific.  For  the  pur- 
pose—whidi  is  avowed  by  Congress— of  facili- 
tating the  construction  oi  the  line,  and  thereby 
securing  the  safe  and  speedy  transportation  of 
mails,  troops,  munitions  of  war,  and  public 
stores,  a  rigiit  of  way  over  the  public  domain 
was  given  to  the  company,  and  a  liberal  grant 
of  the  public  lands  was  made  to  it  The  rail- 
road so  to  be  constructed  and  every  part  of  it 
was  dedared  to  be  a  post  route  and  military 
road,  subject  to  the  use  of  the  United  States  for 
postal,  military,  naval  and  all  other  government 
service,  and  to  such  regulations  as  Congress 
might  imix)se  for  restricting  the  -charges  for 
government  transportation.  By  the  18th  section 
of  the  Act,  the  Southern  Pacific  Railroad  Com- 
pany— a  corporation  previously  organized  under 
a  general  statute  of  California,  passed  l^Iay  20, 
1861,  Stat  CaL  1861,  p.  607— was  authorized 
to  connect  with  the  Atlantic  and  Pacific  Rail* 
road  at  such  point,  near  the  boundary  line  of 
that  State,  as  the  former  company  deemed  moal 
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ioftBlde  for  a  nilroad  to  San  Francisoo,  with 
"nnifiMiii  cauge  and  rate  of  freight  or  fare  with 
mid  roadr  and  in  consideration  thereof,  and 
"to  aid  In  its  conatniction"  the  Act  declared 
tint  it  should  have  siiAilar  grants  of  land,  "sub- 
ject to  all  the  conditions  and  limitations"  pro- 
nded  in  said  Act  of  Congress,  "and  shall  be 
leqpiied  to  construct  its  road  on  like  regula- 
tions, as  to  time  and  manner,  with  the  Atlaa- 
tic  and  Pacific  Railroad.**  14  Slat  at  L.  p. 
«.^  1.2.  8. 11,  18. 

In  Noyember,  1866,  the  Atlantic  and  Padflc 
Railroad  Company  and  the  Southern  Pacific 
Rsilroad  Company  filed  in  the  office  of  the 
Secretary  of  the  Interior  their  respectiye  ao- 
eeptanoes  of  the  Act 

By  an  Act  of  the  Legislature  ot  California, 
ptssed  April  4,  1870,  to  aid  hi  giying  effect  to 
ttie  Act  of  Congress  relating  to  the  Southern 
Pidfic  Railroad  Company,it  was  dedared  that, 
'*To  enable  the  said  company  to  more  fully 
sod  completely  comply  with  and  perform  the 
lequirements,  proyisions  and  conditions  of  the 
sua  Act  of  Congress,  and  all  other  Acts  of 
Congress  now  in  force,  or  which  may  hereafter 
be  enacted,  the  State  of  California  hereby  con- 
sents to  said  Act;  and  the  said  company,  its 
raccesBoiB  and  assigns,  are  hereby  authorized 
to  diange  the  line  of  its  railroad  so  as  to  reach 
the  eastern  boundary  line  of  the  State  of  Cali- 
fornia by  such  route  as  the  company  shall  de- 
termine to  be  the  most  practicable,  and  to  file 
new  and  amendatory  srticles  of  association; 
nd  the  right,  power,  and  priyilege  is  hereby 
panted  to;  conferred  upon,  and  YMted  in  them 
to  oonstract,  maintain,  and  operate  by  steam  ^ 
other  power  the  said  railroad  and  telegraph  ime 
mentioned  in  said  Acts  of  Congress,  hereby 
ooofirming  to,  and  yesting  in  the  said  company, 
I  its  saoceasors  and  sasigns,  all  the  rights,  priri- 

L  leges,  franchises,  power  and  authori^  conferred 
M  npon,  granted  to,  or  yested  in  said  company  by 
[  ttiesaidActsof  Conmss,andanyActof  Con- 
I         gveas  which  may  be  hereafter enscted." 

Subsequently,  by  the  Act  of  March  8, 1871, 
Congress  incorporated  the  Texas  Pacific  Rail- 
ffoad  Company,  with  power  to  construct  and 
—»«**»'"  a  continuous  railroad  and  telegraph 
Hue  £rom  Hushall  in  the  State  of  Texas,  to  a 
pobit  at  or  near  £1  Paso,  thenoe  through  New 
Mexico  and  Arizona  to  San  Diego,  pursuinff  ss 
■earss  mifdit  be  the  thirty-second  parallel  of 
latitade.  To  aid  in  its  construction.  Congress 
aaye  it  also,  the  right  of  way  oyer  the  public 
domain,  and  made  to  it  a  liberal  grant  ox  pub- 
He  lands.    The  19th  section  proyttled: 

^Thaft  the  Texas  Padfic  If  aOroad  Company 
4n]l  bSL  and  it  isheiebT  declared  to  be,amili- 
taiT  ana  post  road;  and  for  the  purpose  of  in- 
snnng  the  canyingof  the  mails,  troops,  muni- 
tions of  war,  suppUes,  and  stores  of  the  United 
States,  no  act  of  the  company  nor  any  law  of 
any  Stale  or  Territory  shall  impede,  delay  or 
prevent  the  ssid  company  from  performing  its 
obligations  to  the  Umted  SUtes  m  that  regard; 
I^vMed,  That  said  road  shall  be  subject  to  the 
use  of  the  United  States  for  postal,  military. 
and  an  other  goyemmental  serrices,  at  fair  and 
ressooaUe  rates  of  compensation,  not  to  ex- 
ceed the  price  paid  by  priyate  parties  for  the 
SBine  Una  of  serrice;  and  the  Qoyemment 
shall  at  an  times  haye  the  pref  erenoe  in  the  use 
of  the  same  for  the  purpose  aforesaid." 
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The  twenty-thbd  section  of  that  Act  has 
special  reference  to  the  Southern  Pacific  Ridl- 
road  Company,  and  is  as  follows: 

"Sec.  28.  That,  for  the  purpose  of  connect- 
tinff  the  Texss  Pacific  Railroad  with  the  City 
of  San  Francisoo,  the  Southern  Pacific  Railrosd 
Company  of  California  is  hereby  authorized 
(subject  to  the  laws  of  California)  to  construct 
aline  of  railroad  from  a  point  at  or  near  Teha- 
capa  Pass,  by  way  of  Los  Angeles,  to  the 
Texas  Pacific  Railroad  at  or  nesr  the  Colorado 
Riyer,  with  the  same  rights,  grants  and  priri- 
leges,  and  subject  to  the  same  limitations,  re- 
strictions and  conditions,  as  were  granted  to 
said  Southern  Pacific  Railroad  Company  of 
California  by  the  Act  of  July  twenty-seyen, 
eighteen  hundred  and  sixty-six;  Protided^ 
hotoewr.  That  this  section  shall  in  no  way  affect 
or  impair  the  rij^hts,  present  or  prospectiye,  of 
the  Atlantic  ana  Pacific  Railroaa  Company,  or 
any  other  company." 

Under  the  authority  of  this  legislation,  fed- 
eral and  state,  the  Southern  Pacific  Railroad 
Company  constructed  a  line  of  railroad  from 
San  Francisco,  connecting  with  the  Texas  and 
Pacific  Railroad  (formerly  the  Texas  Pacific 
Railroad)  at  Sierra  Banca,  in  Texas;  and  with 
other  railroads  it  is  operated  as  one  continuous 
line  (except  for  that  part  of  the  route  occupied 
by  the  Central  Pacific  Railroad)  from  Marshall, 
Texas,  to  San  Francisco.  It  is  stated  hi  the 
record  that  the  Southern  Pacific  Railroad  Com- 
pany of  California,  since  the  commencement 
of  this  action,  has  completed  its  road  to  the 
Colorado  Riyer,  at  or  near  The  Needles,  to  con- 
nect with  the  Atlantic  and  Pacific  Railroad; 
cind  that  with  the  latter  road  it  constitutes  a 
continuous  Une  from  Springfield,  ])fissouri,  to 
the  Pacific,  except  as  to  the  connection,  for  a 
relatiyely  short  distance,  oyer  the  road  of  the 
Central  Pacific  Railroad  Company. 

On  the  17th  of  December,  1877,  the  said 
Southern  Pacific  Railroad  Company  and  other 
railroad  corporations,  then  existing  under  the 
laws  of  California,  were  legally  consolidated, 
and  a  new  corporation  thereby  formed,  under 
the  name  of  the  Southern  Pacific  Riailroad 
Company,  the  present  defendant  in  error, 
60. 8(f  miles  of  whose  road  is  in  Santa  Clara 
County  and  17.88  miles  in  Fresno  County. 

On  the  first  of  April,  1875.  this  Company 
was  indebted  to  diyers  persons  in  large  sums  of 
money  adyanced  to  construct  and  equip  its 
road.  To  secure  that  indebtedness,  it  executed 
on  that  day  a  mortgage  for  $82,630,000  on  iU 
road,  franchises,  rolling  stock  and  appurte- 
nances, and  on  a  large  number  of  tracts  of  land, 
in  different  counties  of  California,  i^gregating 
oyer  eleyen  million  acres.  These  lands  were 
granted  to  the  Company  by  Congress  un- 
der the  aboye  mentioned  Acts,  and  are 
used  for  agricultural,  grazing  and  other  pur- 
poses not  connected  with  the  business  of  the 
railroad.  Of  those  patented,  8,188  acres  are  in 
Santa  Clara  County,  and  18,789  acres  in  Fresno 
County.  When  these  proceedings  were  insti- 
tuted no  part  of  its  aboye  mortgage  debt  had 
been  paid,  except  the  accruing  interest  and 
$1,682,000  of  the  principal,  leaying  outstand- 
hig  against  it  $80,898,000. 

In  the  year  1852  California,  by  legtslatiye 
enactment,  granted  a  right  of  way  through  that 
State  to  the  United  States  for  the  purpose  of 
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constructliiga  ndlToad  from  the  Atlantic  to  the 
I^acific  Ocean,  declaring  that  the  interests  of 
California,  as  well  as  the  whole  Union,  "re- 
quire the  unmediate  action  of  the  GoTemment 
of  the  United  States,  for  the  construction  of  a 
national  thoroughfare,  connecting  the  navi- 
eable  waters  of  the  Atlantic  and  Paofic  Oceans, 
for  the  purpose  of  the  national  safety,  in  the 
event  of  war,  and  to  promote  the  highest  com* 
mercial  interests  of  the  Republic"  Stat.  Cal. 
1852,  p.  160.  By  an  Act  passed  July  1,  1862, 
Congress  incorporated  the  Union  Pacific  Rail- 
road Company,  with  power  to  construct  and 
maintain  a  continuous  railroad  and  telegraph 
line  to  the  western  boundary  of  what  was  then 
Nevada  Territory,  "there  to  meet  and  connect 
with  the  line  of  the  Central  Pacific  Railroad 
Company  of  California."  12  Stat,  at  L.  489, 
g§  1, 8.  The  declared  object  of  extending  eov- 
emment  aid  to  these  enterprises  was  to  effect 
the  construction  of  a  railroad  and  telegraph 
line  from  the  Missouri  River  to  the  Pacific, 
which,  for  all  purposes  of  communication, 
travel  and  transportation,  so  far  as  the  public 
and  the  General  €k)vemment  are  concerned, 
should  be  operated  "as  one  connected,  contin- 
uous line."    Id,  §§  6, 9, 10. 12, 17, 18. 

In  1864  the  State  of  California  passed  an  Act 
to  aid  in  carrying  out  the  provisions  of  this 
Act  of  Congress,  3ie  first  section  of  which  de- 
clared that, 

"To  enable  said  Company  more  fullyand  com- 
pletely to  comply  with  and  perform  the  provi- 
sions and  conditions  of  said  Act  of  Congress,  the 
said  Company,  their  successors  and  asai^,  are 
hereby  authorized  and  empowered,  and  the 
right,  power  and  privilege  Is  hereby  granted 
to,  conferred  upon,  and  vested  in  them,  to  con- 
struct, maintain  and  operate  the  said  railroad 
and  telegraph  line,  not  only  in  the  State  of 
California,  but  also  in  the  saia  Territories  lying 
east  of  and  between  said  State  and  the  Mis- 
souri River,  with  such  branches  and  extensions 
of  said  railroad  and  telegraph  line,  or  either  of 
them,  as  said  Company  may  deem  necessary  or 
proper,  and  also  the  right  of  way  for  said  raO- 
road  and  telegraph  line  over  any  lands  belong- 
ing to  this  State,  and  on,  over,  and  along  any 
streets,  roads,  highways,  rivers,  streams,  water 
and  water  courses;  but  the  same  to  be  so  con- 
structed as  not  to  obstruct  or  destrov  the  pas- 
sage or  navigation  of  the  same;  and  also  the 
right  to  condemn  and  appropriate  to  the  use  of 
Sfud  Company  such  private  property,  rights, 
privileges  and  franchises  as  may  be  proper, 
necessarv  or  convenient  for  the  purposes  of 
said  railroad  and  tel^raph;  the  compensation 
therefor  to  be  ascertained  and  paid  under  and 
by  special  proceedings,  as  prescribed  in  the  Act 
providing  for  the  incorporation  of  railroad  com- 
panies, approved  May  20,  1861,  and  the  Act 
supplementaiT  and  amendatory  thereof;  said 
Company  to  be  subject  to  all  the  laws  of  this 
State  concerning  railroad  and  telegraph  lines, 
except  that  messages  and  property  of  the 
United  States,  of  tUs  State,  and  of  said  Com- 
pany shall  have  priority  of  transportation  and 
transmission  over  said  line  of  railroad  and  tele- 
graph, hereby  confirming  to  and  Yeeldnft  in  said 
Company  all  the  rights,  privileges,  franchises, 
power  and  authori^  Conferredupon,  granted 
to,  and  vested  in  said  Companv  by  said  Act  of 
CongreM»  hereby  repealing  all  laws  and  parts 
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of  laws  mconsistent  or  in  conflict  with  the  pro* 
visions  of  this  Act,  or  the  rights  and  privilege* 
herein  granted." 

In  1870,  the  Central  Pacific  Railroad  Com- 
panv of  California  and  the  Western  Pacific 
Railroad  Company  formed  themselves  into  one 
corporation  under  the  name  of  the  Central 
Pacific  Railroad  Company,  the  defendant  in 
one  of  these  actions,  61.06  miles  of  whose  road 
is  in  Fresno  County.  The  Company  complied 
with  the  several  Acts  of  Congress,  and  there  is 
in  operation  a  continuous  hue  of  railway  from 
the  Missouri  River  to  the  Pacific  Ocean,  the 
Central  Pacific  Railroad  Company  owning  and 
operating  the  portion  thereof  between  Ogden, 
in  the  Territory  of  Utah,  and  San  Francisco. 

When  the  present  actio:,  was  instituted 
against  this  Company  the  United  States  had 
and  now  have  a  lien,  created  by  the  Acts  of 
Congress  of  1862  and  1864,  for  $80,000,000, 
with  a  large  apiount  of  interest,  upon  its  road^ 
rolling  stock,  fixtures,  and  franchises;  and  there 
were  also  outstanding  bonds  for  a  like  amount 
issued  by  the  Company  prior  to  January  1, 
1875,  and  secured  hj  a  mortgage  upon  the  same 
proper^. 

Such  were  the  relations  which  these  two  Com- 
panics  held  to  the  United  States  and  to  the 
State  when  the  assessments  in  question  were 
made  for  purposes  of  taxation. 

It  is  necessary  now  to  refer  to  those  provis- 
ions of  the  Constitution  and  laws  of  the  State 
which,  it  is  claimed,  sustain  these  assessments. 

The  Constitution  of  California,  adopted  in 
1879,  exempts  from  taxation  growing  crops, 
property  used  exclusively  for  public  schools, 
and  such  as  may  belong  to  the  United  States, 
or  to  that  State,  or  to  any  of  her  county  or 
municipal  corporations,  and  dechues  that  the 
Legislature  "may  provide,  except  in  the  case 
of  credits  secured  by  mortgage  or  trust  deed, 
for  a  reduction  from  credits  of  debts  due  to  bona 
JIde  residents"  of  the  State.  It  is  provided  in 
the  first  section  of  Article  Xm  that,  with  these 
exceptions, 

"All  property  in  the  State,  not  exempt  under 
the  laws  of  the  United  States,  shall  be  taxed  hi 
proportion  to  its  value,  to  be  ascertained  as  pro- 
vided by  law.  The  word  'property,'  as  used 
in  this  siticle  and  section,  is  hereby  declared  to 
include  moneys,  credits,  bonds,  stocks,  duee» 
franchises,  ana  all  other  matters  and  things,  real, 
personal  and  mixed,  capable  of  private  owner- 
ship." 

Thefourth  section  of  the  tame  articleprovides: 

*' A  mortgage,  deed  of  trust,  contract,  or  other 
obligation  by  which  a  debt  is  secured,  shall, 
for  the  purposes  of  assessment  and  taxation,  be 
deemed  ana  treated  as  an  interest  in  the  prop- 
erty  affected  thereby.  Except  a»  to  rauroad 
and  ot/ierqtuui  pubUe  eorporatiani,  in  case  of 
debts  so  secured,  the  value  of  the  property  af- 
fected by  such  mortgage,  deed  of  trust,  con- 
tract, or  obligation,  less  the  value  of  such  se- 
curi^,  shall  be  assessed  and  taxed  to  the  owner 
of  the  property,  and  the  value  of  such  se- 
curity shall  be  assessed  and  taxed  to  the  owner 
thereof,  in  the  coun^,  dty,  or  district  in  which 
the  property  affected  thereby  is  situate.  The 
taxes  so  levied  shall  be  a  Hen  upon  the  property 


and  security,  and  nuiy  be  paid  by  either  party 
to  such  security;  if  paid  by  the  owner  of  thi 
security,  the  tax  so  levied  upon  the  proper^ 
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iffeded  theiel^  slian  become  a  pan  of  the  debt 
n  secured,  if  toe  owner  of  the  property  shall 
pty  the  tax  so  levied  on  such  security,  it  shall 
ecnstitate  a  payment  thereon,  and,  to  the  extent 
of  sochpaTment,  a  full  ducharge  thereof ;  Ihxh 
vided,  lliat  if  any  such  security  or  indebtedness 
ihaH  be  paid  by  any  such  debtor  or  debtors, 
sfter  assessment  ana  b^ore  the  tax  leyy,  the 
■mount  of  Buch  leyy  may  likewise  be  retained 
by  such  debtor  or  debtors,  and  shall  be  com- 
pated  according  to  the  tax  leyy  of  the  preced- 
ingjear." 

The  ninth  section  makes  proyision  for  the 
dection  of  a  state  board  of  equalization,  "whose 
duty  it  shall  be  to  equalize  the  yaluation  of  the 
taxable  property  of  the  several  counties  in 
the  State  for  the  purpose  of  taxation."  The 
boards  of  8nx)ervisor8  of  the  several  counties 
ooQstitute  boards  of  equalization  for  their  re- 
Mpetidre  counties,  and  they  equalize  the  valua- 
tioo  of  the  taxable  property  therein  for  pur- 
poses of  taxation— assessments,  whether  by  the 
state  or  county  boards,  to  ''conform  to  the  true 
▼line  in  money  of  the  property"  contained  in 
the  assessment  roll    IcL%i, 

The  tenth  section  declares: 

"All  property,  €xcept  as  hereirutfter  in  ihi$ 
aetHon  proetded,  shaU  be  assessed  in  the  county, 
city,  dty  and  county,  town,  township,  or  dis- 
trict in  which  it  is  situated,  in  the  manner  pre- 
scribed by  law.  The  franM$$,  roadway,  road- 
bed, raiU  and  roOing  ttoek  of  aU  railroads  over- 
sraled  in  more  Vian  ons  county  in  this, State 
shall  be  assessed  by  the  State  Board  of  Equali- 
zation at  their  actual  value,  and  the  same  shall 
be  apportioned  to  the  counties,  cities  and 
ooontiea,  cities,  towns,  townships  and  districts 
in  which  such  railroads  are  located,  in  propor- 
tion to  the  number  of  miles  of  railway  laia  hi 
such  counties,  dtiea  and  counties,  citieB,  towns, 
townships,  and  districts.*^ 

The  assessments  in  question,  it  is  contended, 
were  made  in  conformity  with  these  constitu- 
tional provisions,  and  with  what  is  known  as 
lection  8664  of  thePolitica]  Code  of  Calif  omia. 
That  section  made  it  the  duty  of  the  state  board 
of  eonalization,  on  or  before  the  first  Monday 
in  May  in  each  year  to  "assess  the  francldse. 
roadway,  roadbed,  rails,  and  rolling  stock  of 
laiboads  operated  in  more  than  one  coun^ — 
to  which  class  belonged  the  defendants.  It  re- 
quired every  corporation  of  that  class,  by  cei^ 
tdn  officers,  or  ty  such  officer  as  the  state  board 
diould  designate,  to  furnish  the  board  with  a 
nrorn  statement  showing,  among  other  things, 
hi  detail,  for  the  year  ending  Much  first,  the 
whole  number  of  miles  of  railway  owned,  op- 
ersted,orlea8ed  by  itintheState,the  value  thereof 
per  mile,  and  all  of  its  property  of  every  kind, 
located  hi  the  State;  the  number  and  value  of 
its  engines,  passenger,  mafl,  express,  baggage, 
freiriii,  and  other  cars,  or  property  used  in  op- 
entmg  and  repairing  its  railway  in  the  State, 
and  on  railways  which  are  parts  of  lines  extend- 
ing beyond  the  limits  of  the  State.  It  is  also 
directed  that '  'the  said  property  shall  be  assessed 
at  its  actual  value;"  that  the  "assessment  shall 
be  made  upon  the  entire  railway  within  the 
State,  and  shaU  include  the  right  of  way,  road 
bed.  track,  bridges,  culverts,  and  rolliog  stock;" 
and  that  "the  depots,  station  srotrnds,  shops, 
bmldings,  and  gravel  beds  ahaU  be  assessed  by 
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the  assessors  of  the  county  whera  situated,  m 
other  property. "    It  further  declares: 

"On  or  before  the  fifteenth  day  of  May,  in 
each  year,  said  board  shaU  transmit  to  the 
coun^  assessor  of  each  county  through  which 
any  railway,  operated  in  more  than  one  county, 
may  run,  a  statement  showing  the  length  of 
the  main  track  or  tracks  of  such  railway  within 
the  county,  together  with  a  description  of 
the  whole  of  said  inciu  within  the  county, 
including  the  right  of  way  by  metes  and 
bounds,  or  other  description  sufficient  for 
identification,  and  the  assessed  value  per  mile 
of  the  same,  as  fixed  by  a  pro  rata  dis&ibution 
per  mile  of  the  assessea  value  of  the  whole  f  ran  • 
chise,  roadway,  roadbed,  raila  and  rollinc^ 
stock  of  such  railway  within  this  Stala  Said 
statement  shall  be  entered  on  the  assessment 
roll  of  the  county.  At  the  first  meeting  of  the 
board  of  supervisors,  after  such  statement  is 
received  by  the  county  assessor,  they  shall 
make  and  cause  to  be  entered  in  the  proper  rec- 
ord book  an  order  stating  and  dedaring  the 
length  of  the  main  track,  and  the  assessed  value 
of  such  railway  lying  in  each  dty,  town,  town- 
ship, school  district,  or  lesser  taxing  district  in 
their  county  through  which  such  railway  runs, 
as  fixed  by  the  state  board  of  equalization, 
which  shaD  constitute  the  taxable  value  of  said 
proper^  for  taxable  purposes  in  such  city, 
town,  township,  school,  road,  or  other  district." 

These  Companies,  withm  due  time,  filed  with 
the  state  board  the  detailed  statement  required 
l^  that  section. 

At  the  trials  below,  no  record  of  assessment 
against  the  respective  defendants,  as  made  by 
the  state  board,  was  given  in  evidence,  and 
there  was  introduced  no  written  evidence  of 
the  assessment  except  an  official  communication 
from  the  state  board  to  each  of  the  assessors  of 
Santa  Clara  and  Fresno  Counties,  called,  in 
the  special  findings,  the  assessment  roU  for  the 
particular  county.  The  roll  for  Fresno  County, 
in  1881,  relating  to  the  Southern  Pacific  Bail' 
road  Company,  is  as  follows:* 

There  were  simiUur  rolls  in  reference  to  the 
Central  Pacific  Railroad  in  the  same  county,  for 
the  same  year,  and  the  Southern  Pacific  in  San- 
ta Clara  County  for  1882.  For  each  of  those 
years  the  board  of  supervisors  of  the  respective 
counties  made  an  apportionment  of  the  taxes 
among  the  l^eal  subdivisions  of  such  counties. 

It  is  stated  m  the  findings  that  the  delinquent 
Usts  for  those  years,  so  far  as  they  related  to  the 
taxes  in  question,  were  duly  made  up  in  form 
corresponding  with  the  origmal  assessment  roll; 
that  in  pursuance  of  section  8788  of  the  Politi- 
cal Code  of  California,  the  board  of  supervisors 
of  the  respective  counties  duly  passed  an  order, 
entered  on  the  minutes,  dispensing  with  the 
duplicate  assessment  roll  for  that  year;  that  the 
controller  of  the  State  transmitted  a  letter  to 
the  tax  collector  of  the  county,  in  pursuance  of 
the  provisions  of  section  88d9  of  that  Code,  dl- 
rectmg  him  to  offer  the  property  for  sale  but 
once,  and  if  there  were  no  bona  fide  purohasers, 
to  withdraw  it  from  sale;  that  the  tax  collector, 
in  obedience  to  the  provisions  of  that  section, 
transmitted  to  the  controller,  with  his  indorse- 
ment thereon  of  the  action  had  in  the  premises, 
acertified  copy  of  the  entry  upon  the  delinquent 

^Reo  next  pace- 
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Original— JjmumMi  Btwk  qfths  PrapeHv  qf  IkmM  Coun^for  the  yea/r  1881.    Aueued  Id  aXL 
hMWi^  mmmn  or  daimanti,  and  when  unknown  to  unknown  monen  or  cUUmanti, 
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Beal  cstAto  other  than  dtr  and  town  lots.  Subdivtaton 
of  aections  or  metes  and  Donnds. .  Gtty  vid  town  lots. 
Improvementi.   Fenonal  j^roperty. 


Ofllce  of 
The  State  Board  of  Btjuallaation, 
Southern  Sacramento,  Maiy  U,  1B81. 

Paoiflo  To  W.  H.  McKenzle, 
Railroad  Ajueuor  of  Frttmo  Cownty, 

Company  Sm:  The  State  Board  of  Bqualifation  on  the  2d  day  of 
May,  1881,  aaseaaed  for  the  year  1881,  the  Southern  Paciflo 
Railroad  Company  for  its  fiEanchJse,  roadway,  roadbed, 
railB,  and  rolling  stockrln  the  Stete  of  OUifomia,  In  the 


agjmgate  sum  of  |il^,9lfi. 
Tbeentlr  "  .    . 


t 


tJt^ML 


entire  line  of  main  track  of  nld  railroad  of  aald 
oompany  in  the  said  State  Is  711^1  miles. 

The  length  of  the  main  track  of  said  railway  In  Fresno 
Gounty  is  17.08  miles. 

The  description  of  the  whole  of  the  main  track  of  the 
railway  of  the  said  Southern  Pacific  Railroad  Oompany, 
and  the  right  of  way  for  the  same.  In  the  County  of  Fres- 
no, Is  as  follows:  Beginning  at  the  Town  of  Huron  and 
running  easterly  in  the  direction  of  Goshen,  in  Tulare 


County,  to  the  east  line  of  Fresno  Countyc 
value  per  mile  of  said  railway,  as  fixed  by  a  'pro  rola  dis- 
tribution per  mile  of  the  assessed  yalue  of  the  whole 
franchise,  roadway,  roadbed,  rails,  and  rolling  stock  of 
such  railway  of  the  said  company  within  this  State  is 
916.500-  The  apportionment  of  the  assessment  of  the 
said  franchise,  roadway,  roadbeds,  rails,  and  rolling 
stock,  by  this.boaid,  for  and  to  Fresno  County,  is  $286,- 
8tfb 

Warren  Dutt^^^olmuifi, 

IC  M.  Drew, 

D.  3C.  Kenileld, 

T.  D.  Heiskell, 
BtaUBoofra  o/ ITofuaUsatCoKi 
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list  relating  to  the  tax  In  questimi  in  these  ser- 
eral  actions;  that  such  indorsement  shows  that 
the  tax  collector  had  offered  the  property  for 
■ale  and  had  withdrawn  it  betouse  there  was  no 
purchaser  for  the  same;  and  that  the  controller, 
m  pursuance  of  the  provisions  of  the  same  sec- 
tion, transmitted  to  the  tax  coUector  of  the 
county  a  letter  directing  him  to  bring  suit. 

In  each  case  there  were  also  the  following 
findings: 

"The  state  board  of  equalization,  in  assessing 
said  value  of  said  prop^tyto  and  against  de- 
fendant, assessed  the  full  cash  value  oi  said  rail- 
road, roadwajr,  roadbed,  rails,  rolling  stock  and 
franchises,  without  deducting  therefrom  the 
value  of  the  mortgage,  or  any  part  thereof, 
given  and  existing  thereon  as  aforesaid,  to  se- 
cure the  indebtedness  of  said  company  to  the 
holders  of  said  bonds,  notwithstanding  they 
had  full  knowledge  of  the  existence  of  the  said 
mortgage;  and  in  making  said  assessment  the 
said  state  board  of  equalization  did  not  consider 
or  treat  said  mortg^  as  an  interest  in  said 
property,  but  assessed  the  whole  value  thereof 
to  the  defendant,  in  the  same  manner  as  if  there 
had  been  no  mortgage  thereon." 
£22 


(Dulyoertifled  by  the  auditor.) 

"The  state  boazd  of  equalization,  bi  making 
the  supposed  assessment  of  said  roadway  of  de- 
fendant, did  knowingly  and  designedly  mclude 
in  the  valuation  of  «ad  roadway  the  value  of 
fenceserected  upon  tiieline  between  said  road- 
way and  the  land  of  coterminous  proprietors. 
Said  fences  were  valued  at  |800  per  mue." 

The  special  grounds  of  aefenae  by  each  of 
the  defendants  were:  1.  That  its  road  is  a  part 
of  a  continuous  postal  and  military  route,  con- 
structed and  maintained  under  the  authority  of 
the  United  States,  by  means  in  part  obtained 
from  the  Qeneral  Government;  that  the  Com- 
pany having,  with  the  consent  of  the  State,  be- 
come subject  to  the  requirementa,  conditions, 
and  provisions  of  the  Acts  of  Congress,  it  there- 
by ceased  to  be  merely  a  state  corporation,  and 
became  one  of  the  ^;encies  or  instrumentalities 
employed  by  the  C^neral  Government  to  exe- 
cute its  constitutional  powers;  and  that  the 
franchise  to  operate  a  postal  and  military  route, 
for  the  transportation  of  troops,  munitions  of 
war,  public  stores,  and  the  mails,  being  derived 
fi-om  the  United  States,  cannot,  without  their 
consent,  be  subjected  to  state  taxation.  2. 
That  the  provisions  of  the  Constitution  and  laws 
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of  California,  in  respect  to  the  asseament  for 
uxalion  of  the  property  of  ndlway  corpora- 
tions operating  railroaas  in  more  than  one 
eoonty,  are  in  violation  of  the  Fourteenth 
Amendment  of  the  Constitution,  in  so  far  as 
they  require  the  assessment  of  their  properU^  at 
its  rail  money  value,  without  makmg  deduc- 
tion, as  in  the  case  of  railroads  operated  in  one 
ooonty,  and  of  other  corporations,  and  of  nat- 
ural persons,  for  the  yaJue  of  the  mortgages 
eovenngthe  property  assesned;  thus  imposing 
upon  the  defendant  unequal  burdens,  and  to 
that  extent  denying  to  it  the  equal  protection  of 
the  lawB.  8.  That  what  is  known  as  section 
9664  of  the  Political  Code  of  California,  under 
the  authority  of  which  in  part  the  assessment 
was  made,  was  not  constitutionally  enacted  by 
the  Legislature,  and  had  not  the  force  of  law. 
1  That  no  valid  assessment  appears  in  fact  to 
have  been  made  by  the  state  board.  5.  That 
no  interest  is  recoverable  in  this  action  until 
after  judgment  6.  That  the  assessment  upon 
which  the  action  is  based  is  void,  because  il  in- 
doded  propertjr  which  the  state  board  of  equal- 
ization haa  no  jurisdiction,  under  any  circum- 
Hanoes,  to  assess,  and  that,  as  such  illegal  part 
was  80  blended  with  the  bslance  that  it  cannot 
be  separated,  the  entire  assessment  must  be 
treated  as  a  nullity. 

The  record  contains  elaborate  opinions  stat- 
ing the  CTOunds  upon  which  judgments  were 
oraered  for  the  defendants.  Mr.  Justice  Field 
overruled  the  first  of  the  special  defenses  above 
Darned,  but  sustained  the  second.  The  circuit 
tad^,  in  addition,  held  that  section  8664  of  the 
Pohtical  Code  had  not  been  passed  in  the  mode 
required  by  the  State  Constitution,  and,  conse- 
quently, was  no  port  o^  the  law  of  California, 
lliese  opinions  are  reported  as  The  Santa  Clara 
BaOrvad  Tax  Case,  in  9  Sawyer,  165,  210. 

The  propositions  embodied  in  the  conclu- 
rions  reached  in  the  circuit  court  were  discussed 
with  marked  ability  by  counsel  who  appeared 
in  this  court  for  the  respective  parties.  Their 
fanpoitance  cannot  well  be  overestimated;  for 
thqr  not  only  involve  a  construction  of  the  re- 
eent  amendments  to  the  National  Constitution 
in  their  implication  to  tiie  constitution  and  the 
legislation  of  a  State,  but  upon  their  determi- 
n&on,  if  it  were  necessary  to  consider  them, 
would  depend  the  system  of  taxation  devised 
by  that  State  for  raising  revenue,  from  certain 
corporations,  for  the  support  of  iier  govern- 
ment These  Questions  belong  to  a  class  which 
this  court  should  not  decide,  imless  their  deter- 
mination is  essential  to  the  disposal  of  the  case 
in  which  ihey  arise.  Whether  the  present  cases 
require  a  decision  of  them  depends  upon  the 
soundness  of  another  proposition,  upon  which 
the  court  below,  in  view  of  its  conclusions  upon 
other  issues,  did  not  deem  it  necessary  to  pass. 
We  allude  to  the  claim  of  the  defendant,  in 
each  case,  that  the  entire  assessment  is  a  nullity, 
upon  the  ground  that  the  state  board  of  equiu- 
iation  induded  therein  property  which  it  was 
without  jurisdiction  to  assess  for  taxation. 

The  argument  in  behalf  of  the  defendant  is: 
That  the  state  board  knowingly  and  designedly 
included  in  its  assessment  of  "the  franchise, 
roadway,  roadbed,  rails,  and  rolling  stock"  of 
98ch  Company,  the  value  of  the  fences  erected 
mm  the  Ime  between  its  roadway  and  the  land 
of  coterminous  proprietors;  that  th^  fences  did 
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not  ooostitute  a  part  of  such  loodwi^,  and 
therefore  could  only  be  assessed  for  taution 
by  the  proper  officer  of  the  several  countiet 
hi  which  they  were  situated;  and  that  an  entin 
assessment  which  includes  propertv  not  assess- 
able bv  the  state  board  agisinst  the  party  as- 
sessed Is  void  and,  therefore,  insufficient  to  sup- 
port an  action,  at  least,  when — and  such  Is 
claimed  to  be  the  case  here— it  does  not  appear, 
with  reasonable  certainty,  from  the  face  of  the 
assessment  or  otherwise,  what  part  of  the 
aggregate  valuation  represents  the  property  so 
illQgaJiy  included  therein. 

U  these  positions  are  tenable,  there  will  bono 
occasion  to  consider  the  grave  questions  of  con- 
stitutional law  upon  which  the  case  was  deter- 
mined below;  for  in  that  event,  the  judgment 
can  be  affirmed  upon  the  ground  that  the  assess- 
ment cannot  properly  be  the  basis  of  a  judg- 
ment against  the  defendant 

That  the  state  board  purposely  included  hi  its 
assessment  and  valuation  the  fences  erected  on 
the  line  between  the  railroads  and  &e  lands 
of  adjacent  proprietors,  at  the  rate  of  $800  per 
mile,  is  undoubtedly  true;  for,  it  is  so  stated  m 
the  special  finding  of  facts,  and  that  finding 
must  be  taken  here  to  be  indisputable.  It  is 
equally  true  that  that  tribunal  has  no  general 
power  of  assessment,  but  only  jurisdiction  to 
assess  "the  franchise,  roadway,  roadbed,  rails, 
and  rolling  stock"  of  railroad  corporations 
operating  roads  in  more  than  one  county,  and 
that  all  other  property, of  such  corporation, 
subject  to  taxation,  is  assessable  only  "in  the 
county,  dty,  dtv  and  county,  town,  township, 
or  district,  in  which  it  is  situated,  in  the  man- 
ner prescribed  by  law."  Such  is  the  declara- 
tion of  the  State  Constitution.  JPeople  T.Saeror 
merUo  County,  69  Cal.  824,  art  Xlti,  %  10.  It 
must  also  be  conceded  that  "fences"  erected 
on  the  line  between  these  railroads  and  the  lands 
of  odloining  proprietors  were  improperly  in- 
duded by  the  state  board  in  its  assessments, 
unless  they  constituted  a  part  of  the  "roadwav." 
Some  Ught  is  thrown  upon  this  question  by  that 
dause<S  section  8664  of  the  Political  Code  of 
Calif  omia—whidi,  in  the  view,  we  take  of  these 
cases,  may  be  r^^arded  as  having  been  legally 
enacted— providmg  that  "the  depots,  station 
grounds,  shops,  buildings,  and  gravd  beds" 
shall  be  assessed  in  the  coun^  where  situated  as 
other  property.  From  this  it  seems  that  there 
is  much  of  the  property  dail]^  used  in  the  busi- 
ness of  a  railroad  operated  in  more  than  one 
county  that  is  not  assessable  bv  the  state  board, 
but  only  bv  the  proper  authorities  of  the  muni- 
dpality  where  it  is  situated.  So  that,  even  if 
it  appeared  that  the  fences  assessed  by  the  state 
board  were  the  property  of  the  railroad  Com- 
panies, and  not  of  the  adjoining  proprietors, 
they  could  not  be  induded  in  an  assessment  by 
that  board  unless  they  were  part  of  the  roadway 
itself;  for,  as  shown,  the  jurisdiction  of  that 
board  is  restricted  to  the  assessment  of  the 
"franchise,  roadway,  roadbed,  rails  and  rolling 
stock."  We  come  back,  then,  to  the  vital  in- 
quiry whetlier  the  fences  could  be  assessed 
under  the  head  of  roadway?  We  are  of  opin- 
ion that  they  cannot  be  regarded  as  part  of  the 
roadway  for  purposes  of  taxation. 

The  Constitution  of  California  provides  that 
"land  and  improvements  thereon  shall  be  sepa- 
ratdy  assessed  "  (art.  XITT.  §  2);  and,  although 
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that  iDfltrament  doei  not  doflne  what  an  Im- 
proTementsupon  land,  the  Political  Code  of  the 
State  expieody  declares  that  the  term  "improve- 
ments" indiides  "all  buildings,  stractiires, 
fixtures,  fence$^  and  improvements  erected  upon 
or  afllxea  to  the  land.''  §8617.  It  would  seem 
from  these  provisions  that  fences  erected  upon 
the  roadway,  even  if  owned  by  the  railroad 
company,  must  be  separately  assessed,  as  "im- 
provements," in  the  mode  required  in  the  case 
of  depots,  station  grounds,  shops,  and  buildings 
owned  by  the  companv,  namely:  by  local  of- 
ficers in  the  county  where  thev  are  situated. 
The  same  considerations  of  public  interest  or 
eonvenienoe  upon  which  rest  existing  regular 
tions  for  the  assessments  of  depots,  station 
grounds,  shops  and  buildings  of  a  railroad  com- 
panv operated  in  more  than  one  county,  would 
apply  e<;[ually  to  the  assessment  and  valuation 
for  taxation  of  fences  erected  upon  the  line  of 
raOwav  of  the  same  company. 

In  dm  FrancUoo  and  North  Pacific  BaHiroad 
Ch.  V.  8taU  Board  qf  EquaUeation,  00  Cal.  13, 
[418]  84,  which  was  an  application,  on  eertiarart,  to 
annul  certain  ordersof  the  state  board  assessing 
the  property  <xf  a  railroad  corporation,  one  <u 
the  questions  was  as  to  the  meaning  of  the 
words  "roadbed"  and  "wadway."  The  court 
there  said:  "The  roadbed  is  the  foundation  on 
which  the  superstructure  of  a  railroad  resta 
(Webster.)    liie  roadway  is  the  right  of  way. 


superstructure  resting  upon  the  roadbed." 
This  definition  was  approved  in  San  Fhindsco 
V.  Central  Pac^B.  B.  Co.,  68  Cal.,  467,  469. 
In  the  latter  case  the  question  was  whether  cer- 
tain steamers  owned  uj  the  railroad  company, 
uoon  which  were  laid  railroad  tracks,  and  with 
which  its  passenger  and  freight  cars  were  trans- 
ported from  the  eastern  shore  of  the  Bay  of  San 
Francisco  to  its  western  shore,  where  the  rail- 
way again  commenced,  were  to  be  assessed  by 
the  City  and  County  of  San  Francisco,  or  l^ 
the  state  board  of  equalization.  The  conten- 
tion of  the  company  was  that  they  constituted 
a  part  of  its  roadbied  or  roadway,  and  must 
therefore  be  assessed  by  the  state  board.  But 
the  supreme  court  of  the  State  held  otherwise. 
After  observing  that  all  the  property  of  the 
company,  other  than  its  franchise,  roadway, 
roadbed,  rails,  and  rolling  stock,  was  required 
by  the  Constitution  to  be  assessed  by  the  local 
assessors,  the  court  said:  "They  are  certainly 
not  the  htinchise  of  the  defendant  Corporation. 
They  may  constitute  an  element  to  oe  taken 
into  computation  to  arrive  at  the  value  of  the 
franchise  of  the  corporation,  but  they  are  not 
such  franchise.  It  is  equally  as  clear  that  they 
are  not  rails  or  rolling  stock.  ♦  ♦  •  Are  they, 
then,  embraced  within  the  words  roadway  or 
roadbed,  in  the  ordinary  and  popular  accepta- 
tion of  such  words  as  applied  to  railroads? 
These  two  words,  as  appli^  to  common  roads, 
ordinarily  mean  the  same  thing,  but  as  applied 
to  railroads  their  meaning  is  not  the  same.  The 
roadbed  referred  to  in  section  10,  in  our  ludg- 
ment,  is  the  bed  or  foundation  on  which  the 
superstructure  of  the  railroad  rests.  Such  Is 
the  definition  given  by  bo^  Worcester  and 
Webster,  and  we  think  it  correct  The  road- 
^ray  has  a  more  extended  significi^on  as  applied 


to  railroads.  In  addition  to  the  part  denomi- 
nated roadbed,  the  roadway  Indudes  whatever 
space  of  ground  the  company  is  allowed  by  law 
in  which  to  construct  its  roadbed  and  lav  its 
track.  Such  space  is  defined  in  subdivialon  4 
of  the  17th  section  and  the  dOth  section  of  the 
Act  'to  provide  for  the  incorporation  of  railroad 
companies,'  etc.,  approved  May  IH),  1861.  Stat. 
1861, p. 007:  8,F.di  N.R  B.B.Oo.^  8iaU 
Board,  60  CaL  Id." 

The  argument  in  support  of  the  proposition 
that  these  steamers— constituting,  as  they  did,  a 
necessary  link  in  the  line  of  the  CompanVs  rail- 
way, and  upon  which  rails  were  actually  laid 
for  the  mnmng  of  cars— were  ^  part  either  of  the 
road  bed  or  rmidway  of  the  railroad  is  much 
more  cogent  than  thte  argument  that 'the  fences 
erected  upon  the  line  between  a  roadway  and 
the  lands  of  adjoin^nff  proprietors  are  a  part  of 
the  roadway  itself,  it  seems  to  the  court  thai 
the  fences  in  question  are  not,  within  the  mean- 
ing of  the  local  law,  a  part  of  the  roadway  for 
purposes  of  taxation,  but  are  "improvemenis" 
assessable  by  the  local  authorities  of  the  proper 
county,  and  therefore,  were  improperly  in- 
duded  by  the  state  board  in  its  valuation  of  the 
proper^  of  the  defendants. 

llie  next  inquity  that  naturally  arises  la 
whether  the  difiterent  kinds  of  property  assessed 
by  the  state  board  are  disdnct  and  separable 
upon  the  face  of  the  assessment,  so  that  the 
Company,  being  thereby  informed  of  the 
amount  of  taxes  levied  upon  each,  could  be 
held  to  have  been  in  default  in  not  tendering 
such  sum,  if  any,  as  was  legally  due?  Upon 
the  transcript  before  us,  this  question  must  be 
answered  in  the  negative.  No  record  of  assess- 
ment, as  made  by  the  state  board,  was  intro- 
duced at  the  trial,  and,  presumably,  no  such 
record  existed.  Nor  is  tiiere  any  documentary 
evidence  of  such  assessment,  except  the  official 
communication  of  the  state  board  to  the  local 
assessors,  called  in  the  flndinn  the  assessment 
roll  of  the  County.  That  roll  shows  only  the 
aggregate  valuation  of  the  Companv's  franchise, 
roadway,  roadbed,  rails,  and  rolling  stock  In 
the  State;  the  length  of  the  Company's  main 
track  in  the  State;  its  length  in  the  counlyf 
the  assessed  value  per  mile  of  the  raHwav  as 
fixed  by  the  pro  rata  distribution  per  mile  of 
the  assessed  value  of  its  whole  frandliise,  road- 
way, roadbed,  rails  and  rolling  stock,  in  the 
State;  and  the  apportionment  of  the  property 
so  assessed  to  the  County. 

It  appears,  as  already  stated,  from  the  evi. 
dence,  tiiat  the  fences  wero  included  in  the 
valuation  of  the  defendants'  property;  but  under 
what  head,  whether  of  franchiise,  roadway,  or 
roadbed,  does  not  appear.  Nor  can  it  he  ascer- 
tained, with  reasonable  certainty,  either  from 
the  assessment  roll  or  from  other  evidence, 
what  was  the  aggregate  valuation  of  the  fences, 
or  what  part  of  such  valuation  was  apportioned 
to  the  respective  counties  through  which  the 
railroad  was  operated.  If  the  presumption  is 
that  the  state  board  included  in  its  valuation 
only  such  property  as  it  had  jurisdiction  under 
Uie  State  Constitution  to  assess,  namely:  such 
as  could  be  rightfully  classified  under  thehcnds 
of  franchise,  roadway,  roadbed,  rails  or  roil- 
ing stock,  that  presumption  was  overthrown 
\ry  proof  that  it  did,  in  fact,  include,  under 
some  one  or  more  of  those  heads,  the  fences  in 
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g  Iqr  fatfafactorv  ertdenoe,  to  separate 

wUdi  i?aa  illegal  from  that  which  waa 
h^Bl  aiwiiiiiing  for  ue  porpoaai  of  thia  case 
onJj,  that  the  assessment  wsa.  in  all  other  re- 
spectB^  Iwsl— and  thus  impose  upon  thto  defend- 
sBt  the  duty  of  tendering,  or  enable  the  court 
to  render  judment  for,  such  amount,  if  any* 
IS  was  Justly  due.  But  no  such  eridence  was 
hiliodabed.  The  finding  that  the  fences  were 
fiiiiBd  at  tSOOper  mUe  ia  too  vague  andindefl- 
nite  as  a  besia  for  estimating  the  aggregate 
nduation  of  the  fences  included  in  the  assees- 
men^  or  the  amount  thereof  i^portioned  to  the 
rapectiTe  oountiea.  Were  the  lenoes  the  prop- 
s' of  adjacent  proprieton?  Were  they  aa- 
■OBsd  at  that  rate  f or  eveiy  niile  of  the  raifroad 
within  the  State?  Were  they  erected  on  the 
tine  of  the  railroad  in  eveiy  county  through 
which  it  waa  operated,  or  only  in  some  of  them? 
Wherever  erected,  were  they  assessed  for  each 
ide  of  the  raflway,  or  only  forone  side?  These 
qoationa,  ao  important  in  determining  the  ex- 
tent to  which  the  assessment  indudea  a  valua- 
tion of  the  fences  erected  upon  the  line  between 
the  nufaoad  and  coterminous  proprietors,  find 
00  solutioD  in  the  record  presented  to  this  court. 

If  it  be  suggested  that,  under  the  drcum- 
stsooes,  the  court  might  have  assumed  that  the 
state  board  included  the  fences  in  their  assess- 
ma^  at  the  rate  of  (800  per  mile  for  every 
mile  of  the  railroad  within  tlie  State,  counting 
one  or  both  sides  of  the  roadway,  and,  having 
diQsefiminated  from  the  assessment  the  aggre- 
nte  so  found,  given  Judment  for  such  sum, 
u  any,  aa^  upon  that  oaab,  would  have  been 
doe  upon  the  valuation  of  the  franchise,  road- 
bed.  xoadway ,  rails  and  rolling  stock  of  the  de- 
fendant the  answer  is  that  the  plaintiff  did  not 
offer  to  take  such  a  judgment;  and  the  court 
oould  not  have  rendered  one  of  that  character 
without  concluding  the  plaintiff  hereafter,  and 
apon  a  proper  assessment,  from  daiming 
igunst  the  defendant  taxes  for  the  years  in 
question,  upon  such  of  its  property  as  consti- 
mted  its  nunchise,  roadway,  roadbed,  rails 
lad  rolling  stock.  The  case  as  presented  to  the 
court  below  was,  therefore,  one  in  which  the 
phiii^tiff  sought  judgment  for  an  entin-.  tax 
iiising  upcm  an  aasessmentof  different  kinds  of 
property  aa  a  unit— such  assessment  including 
propeity  not  legally  aaseteable  by  the  state 
board,  and  the  part  of  the  tax  assessed  against 
the  latter  property  not  being  separable  from  the 
other  part  Upon  such  an  issue,  the  law,  we 
think,  IS  for  the  defendant;  an  assessment  of 
thai  kind  is  invalid  and  will  not  support  an  ac- 
tion for  the  recovery  of  the  entire  tax  so  levied. 
Cooley,  Tax.  206-6,  and  authorities  there  cited; 
JM6tf  T.  Bumham,  15  Mass.  147;  Staiev.  Ban- 
Mfl,  eU.  ▼.  atp  (fnaififiOd,  88  N.  J.  L.  08; 
QamUe^.  TrOty. 86 Miss.  85;  8tx>ner.Bean,\^ 
Oiay,  45;  Moihier  v.  Bobie,  2  Fairfield  (Me.) 
137;  JchiMon  ▼.  OoOmm,  86  Tt.  605;  WdU  ▼. 
Air&afa:.17li.  H.412. 

It  results  that  the  court  below  might  have 
giren  judgment  in  each  case  for  the  defendant 
apon  the  ground  that  the  assessment,  which 
was  the  ^undation  of  the  action,  included 
property  of  material  value,  which  the  state 
i«vd  was  without  jurisdiction  to  assess,  and 
tiie  tax  levied  upon  which  cannot,  from  the  reo- 
cid,  be  separated  from  that  imposed  upon 
US  D.  8. 


olber  property  embraced  in  the 
ment  As  the  judgment  can  be  sustained  upon 
thia  ground  it  is  not  necessary  to  consider  ai^ 
other  queationa  raised  by  the  pleadings  and  the 
iMsta  ftynnd  by  the  court. 

It  f  dDows  Uiat  there  is  no  occasion  to  dete^ 
ndne  under  what  drcumstancea  the  plaintiffs 
would  be  entitled  to  judgment  against  a  delin- 
quent taxpayer  for  penalties,  interest,  or  attor- 
n^s  fees;  for  if  the  plaintiffs  are  not  entitled 
to  judgment  for  the  taxea  arising  out  of  the  ai^ 
sesaments  in  question^  no  liability  for  penalties, 
faiterest,  or  attomey'a  f eea,  coula  result  tem  a 
refusal  or  failure  to  pay  such  taxes. 
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Pboflb  of  thb  Statb  of  Oaufobrxa,  F^ 
In  Hrr.,  a.  Nobthkbn  Railway  Cokpaht. 
[No.  620.] 
Leoid^MavlO,  1886. 
In  error  to  the  Carcmt  Court  of  the  United 
States  for  the  District  of  California. 

Mr,  JuiUc$  Harlan  delivered  the  opinion  of 
the  court: 

The  facts  in  this  case  are  substantially  those 
which  appear  in  Ckmnty  qf  Santa  Cflara^eio,  t. 
Bailraaa  Oomfaniet,  just  decided.  For  the 
reasons  given  m  the  opinion  in  that  case,  and 
upon  the  ground  therein  stated,  the  judgment  is 

j^inndd, 

Trueoopy,  Test: 

James  H.  MtoKenney.  Gierk,  Bap.  Ooorfe,  U.  fl. 
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SAN  BERNARDINO,  FV.      [417] 
in  Err., 


SOUTHERN  PACIFIC  RAILROAD  COM- 
PANY. 

(See  fl.aBeporter*B  ed.  417-42SJ 

VaUeUtp  €f  itaie  taxation  cf  railroad  earporth 
Uan9--wnititutional  prorMona—fencei  not  a 
part  €f  roadbed  or  roadiDajf'-aeparability  of 
astessmenit  of  different  kindi  qf  propertj^ 
etaimfar  penaUiee  and  eoOeeHon  fees  in  action 
fortaoM, 

1.  Wliere  In  an  action  A>r  tazes,  the  plaintUT  Is 
not  entitled  to  Judfirment  for  the  taxes  origlnaUy  in 

?[ue0tion,  it  f ouowB  that  it  oannot  have  judgmeot 
or  peoaltlea,  interest  or  attomey^B  fees. 
8.  Oounty  of  Banta  Clara  v.  Southern  Paotllo  Ball- 
road  Ckunpany,  oittfl^oilowed. 
[No.  619.] 
Argued  Jan.  te,  £7,  tS,  £9, 1886.    Deddedliay 
XO,  J886, 

rl  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  California.    4/ 

The  case  is  stated  by  the  court 
This  cause  was  argued  with  the  preceding 
case  by  the  same  oounseL 

Mr.  JuiUce  HarUa  delivered  the  opinion      l^^^^l 
of  the  court: 

This  action  was  brought  in  the  Superior 
Court  of  San  Bernardino,  Califcffnia,  for  the 
recovery  of  certain  tazes,  county  and  state,  al- 
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leged  to  b«  due  from  the  Southern  Padfle  Rail- 
road Ck>mpan7  for  the  flacal  jear  of  1880-1881. 
The  amount  claimed  for  county  taxes  is 
$8,785.90;  that  claimed  for  state  taxes  is 
|4,608.0ft.  For  each  sum  Judgment  is  asked, 
with  5  per  cent  penalty,  interest  on  the  taxes 
and  penalty  at  the  rate  of  2  per  cent  per  month 
from  December  26, 1880,  and  cosU  of  adver- 
tising. 

The  complaint  alleges  that  the  taxes  were 
duly  assessed  and  levied  upon  "forty-eight  ^ 
miles  of  the  roadway,  road  bed,  and  rails  of 
said  defendant,  assessed  at  $10,800  per  mUe;" 
upon  its  rolling  stock,  "assessed  at  $1,088.15 
per  mile;"  and  upon  its  franchise,  assessed  at 
$2,000  per  mile.  It  also  alleges  that  the  whole 
of  the  defendant's  property,  so  far  as  its  fran- 
chise, roadway,  rails,  roadbed,  and  roUine 
stock  in  California  are  concerned,  was  assessea 
for  the  period  named  at  $10,488,518,  the  length 
of  the  defendant's  road  in  the  State  being  seven 
hundred  and  eleven  Mg  miles. 

An  answer  was  fllea  similar  to  those  in  the 
cases  of  The  Oount/y  of  Santa  Clara,  etc.  v.  Rail' 
road  Oompania  [ante,  1181  Just  decided.  This 
case  was  removed  to  the  Circuit  Court  of  the 
United  States  upon  the  same  grounds  as  those 
presented  in  the  other  cases. 

The  facts  specially  found  by  that  court  ve, 
in  all  material  respects,  like  those  found  in  the 
former  cases.  The  copy  of  the  assessment  roll 
for  San  Bernardino  County,  introduced  at  the 
trial  below,  is  not,  so  far  as  it  bears  upon  this 
case,  materially  different  from  that  for  Fresno 
and  Santa  Clara  Counties,  set  forth  in  the  re- 
port of  the  other  cases. 

For  the  reasons  given  in  the  opinions  deliv- 
ered in  the  circuit  court  in  the  former  cases, 
reported  as  8ania  Olara  BaUroad  Tarn  Ckuet,  9 
Sawyer,  165,  210,  Judgment  was  given  for  the 
defendant. 

But  the  bill  of  exceptions  further  states: 

"That,  after  said  Judgment  was  ordered,  the 
defendant,  being  minded  to  pay,  notwithstand- 
ine  the  fact  that  the  tax  had  been  declared  in- 
valid, the  full  amount  of  said  tax  due,  without 
penalty,  interest,  or  counsel  fees,  and  to  leave 
the  question  of  its  liability  for  said  penalty,  in- 
terest, and  counsel  fees  to  be  finally  determined 
by  the  Supreme  Court  of  the  United  States  in 
cases  already  pending  there,  or  in  this  case  if 
appealed,  or  taken  there  upon  a  writ  of  error, 
agreed,  for  the  purposes  aforesaid,  that  the 
Judgment  in  its  f&vor  might  be  set  aside  and 
Judgment  in  favor  of  the  plaintiff  be  entered 
for  the  full  amount  of  said  tax,  less  penalties, 
interest,  and  counsel  fees;  which  was  done. 

"And  be  it  further  remembered,  tbat,  before 
said  judgment  for  the  defendant  was  set  aside, 
and  in  open  court,  it  was  stipulated  and  agreed 
by  and  between  the  attorneys  for  the  plamtlff 
and  defendant,  that  if  said  Judgment  was  set 
aside  and  Judgment  for  the  plaintiff  entered  as 
aforesaid,  the  said  defendant  should  not  be 
deemed  to  have  admitted  thereby  the  validity 
of  the  taxes  claimed  or  any  part  thereof,  nor 
should  said  Judj^ent  be  treated,  upon  an  ap- 
peal or  proceedmga  under  writ  of  error,  as  a 
consent  Jud^ent;  defendant  then  and  there 
expressly  waiving  that  point,  if  point  it  was. 

"And  be  it  fnrUier  remembered,  that  the  ob- 
ject and  purpose  of  the  proceeding  then  had 
was  to  enable  the  defendant  to  pay  into  the 
IM 


state  and  county^  treasuries  on  account  the  son* 
for  which  th^  Judgment  was  rendered,  without 
prejudice  to  the  right  of  the  plaintiff  in  the  caae 
to  proceed  for  penalties,  interest,  and  attorney's 
fees  claimed,  and  in  order  that  the  litigation 
mi^t  be  brought  to  a  speedy  conclusion. 

''The  plaintiff  tenders  tnis  itsbill  of  exceptions, 
which,  being  agreed  to  bv  the  respective  attor- 
neys for  the  parties,  is  allowed,  6ifi:ned,  sealed,, 
and  made  a  part  of  the  record  of  the  court" 

The  record  also  shows  that  in  forty  suits, 
heard  with  this  one,  brought  in  the  name  of 
different  counties,  and  of  tbe  State  against  the 
Southern  Pacific  Railroad  Company,  the  Cen- 
tral Pacific  Railroad  Company,  and  the  North- 
ern Railway  Company,  to  recover  like  taxes, 
aUeged  to  m  due  to  cotmties  and  to  the  State, 
Judgments  were  ordered  for  the  respective  dc- 
zenoants;  that  thereafter  a  stipulation,  signed 
by  the  attorney  of  the  several  defendants  in 
those  cases  and  by  the  Attorney-General  of  the 
State,  was  filed,  m  which  it  is  recited  that  tin- 
defendants,  "notwithstandinff  the  fact  that  the 
taxes  therein  sued  for  have  been  declared  in 
valid,  being  minded  to  pay  portions  of  the  sum 
claimed,"  a^pee  that  Judgments  in  favor  of  the 
plamtiffs  might  be  entered  for  certain  sums, 
being,  as  we  suppose,  the  amount  of  the  taxes 
sued  for  in  the  respective  actions,  less  the  pen- 
alties, interest  and  counsel  fees  therein  claimed. 

On  the  8th  of  Dccemb^,  1885,  the  following 
stipulation  was  filed  in  the  court  below,  and  o 
printed  copy  thereof  filed  in  this  case  here: 
"In  the  Circuit  Court  of  the  United  States,Nintb 

Circuit,  District  of  California. 

'^The  County  of  San  Bernardino/ 

Plahitiff, 

«9.  >No.  2767. 

"  Ths  Southern  Pacific  BaOroad 
Company,  Defendant.  J 

"It  is  hereby  stipulated  between  the  parties 
to  the  above  entiUed  action  that  for  the  fiscal 
year  10BO^'8X  the  principal  of  the  tax  claimed 
to  be  due  by  plaintiff  from  defendant  for  state 
and  county  purposes  amounted  to  $18,804.88; 
that  before  judgment  was  entered  herein  in  tbia 
court— ht>m  which  Judgment  a  writ  of  error 
has  been  taken — ^there  had  been  paid  on  account 
of  such  taxes  to  the  plaintiff  herein,  through 
its  county  officers,  the  sum  of  $4,982.40,  leav- 
ing a  iMlance  due  of  $8,462.48,  for  which  said 
sumjudgment  was  taken. 

"lliat  for  the  fiscal  vear  1881-'82,  the 
principal  of  the  tax  daimea  to  be  due  l^  plaint- 
iff, the  County  of  San  Bernardino,  nt>m  de- 
fendant for  state  and  county  purposes  was 
$16,847.87;  that  before  Judgment  was  entered 
in  the  action  brought  to  recover  such  taxes, 
tiie  defendant  therein,  the  Southern  Padfio 
Railroad  Company,  paid  to  the  plaintiff, through 
its  county  officers,  on  account  of  such  taxes* 
the  sum  A  $6,518.20,  and  jadgment  was  taken 
in  said  action  for  the  balance,  $9,829.67. 

"That  for  the  fiscal  year  1882  the  total 
amount  claimed  by  said  County  from  defend- 
ant, the  Southern  Pacific  Railroad  Company, 
for  state  and  county  purposes,  was  $9,681  .^ft; 
that  no  payment  had  been  made  on  account  or 
said  taxes,  and  Judgment  was  theref  ore  taken 
for  the  full  amount. 

"That  in  the  three  actions  brought  to  recover 
taxes  daimed  to  be  due  to  the  County  of  San 
Bernardino  from  the  defendant  herein,  the  total 
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i  ebdmed  asprindpal  of  state  and  ooimty 

tues,  when  the  aforeeaia  lodgments  were  en- 
toed,  was  $27,928.60,  which  amount  was,  upon 
the  rendition  of  said  judgments,  paid  in  full  to 
the  Attorney-General,  attorney  for  plaintiff,  and 
bj  him  sabsequently  paid  into  the  county  treas- 
niy  of  San  Bemardmo  County,  as  directed  by 
kw,  for  the  use  and  benefit  of  the  State  and  of 
the  County,  and  that  said  payment,  together 
with  the  sums  which  had,  prior  thereto,  been 
psid  Iry  said  defendant,  the  Southern  Pacific 
Riilroad  Company,  on  account  of  said  taxes, 
constituted  payment  in  full  of  the  principal  of 
all  state  and  county  taxes  claimed  to  be  due  for 
the  three  years  aforesaid. 

"(Signed)  E.  C.  Marshall, 

AUy-Qen.  Ckd,  and  Atty.  for  Flff. 
P.  D.  Wig^ton, 
AUy.forDtft:' 

As  it  t^Xiem  that  the  taxes,  for  the  recoverv 
of  which  this  suit  was  brought,  hare,  through 
the  action  of  the  Attorney-General  of  Cali- 
fomia,  been  recdred  by  the  plaintiff  for  the  use 
lod  benefit  of  itself  and  the  State,  the  only 
question  which  remains  to  be  determined  is  as 
to  the  defendant's  liability  for  the  statutory  pen- 
alty, interest  and  attorney's  fees.  There  is  no 
aib^antial  difference,  upon  the  facts,  between 
tbis  case  and  that  of  the  Oounty  nf  Santa  Oiara 
T.  BaHroad  Oompanies,  Just  determined;  for, 
in  this  case,  as  in  the  others,  the  assessment— 
apon  which  the  taxes  sued  for  depend  for  their 
validity  -improperly  included  fences,  erected 
upon  the  line  between  the  railroad  and  the  lands 
Of  adjacent  proprietors,  at  the  rate  of  $800  per 
mile.  For  tne  reasons  given  in  the  opinion  in 
the  other  cases— which  are  equally  applicable 
here— that  assessment  must  be  neld  to  be  insuf- 


to  consider  other  questions,  deter- 
mmed  hy  the  court  below  and  discussed  by 
oonnsel  who  appeared  in  this  court 

The  plaintiff,  then,  not  being  entitled  to 
jodgment  for  the  taxes  originally  in  question, 
sad  the  parties  having  stipulated  that  the  judg- 
ment entered  for  the  plaintiff,  with  the  consent 
of  the  defendant,  should  not  be  treated  as  an 
sdmioBion  1^  the  latter  of  the  validity  of  the 
Mxes  cUdmeo,  it  follows  that  the  plaintiff  can- 
sol  have  Judgment  in  its  favor  for  penalty,  in- 
toesl,  and  attorney's  fees.  Apart  from  every 
other  view,  the  oief endant  could  not  be  ad- 
indged  liable  for  penalty,  interest,  or  attorney's 
lees  for  not  paying  taxes  arising  out  of  an  m- 
vilid  assessment,  and  which,  under  the  law, 
were  not  collectible  by  suit 

Jfid0HefU  (ifffirmed. 

Tkveoopj.   Test: 

Junes  H.  If  QKeimer«  Otork,  Sup.  Ooort,  IT.  8. 

Mr.  Juiti»  Reld  concurring: 

I  agree  to  the  Judgment  of  thecourt  in  ttdsas 
■ho  in  the  other  tax  cases  from  California.  But 
I  regret  that  it  has  not  been  deemed  consistent 
with  ito  duty  to  decide  the  important  constitu- 
tkma]  ouestions  involved,  and  particularly  the 
one  whidi  was  so  fully  considered  in  the  circuit 
court,  and  elaborately  arsued  here,  that  in  the 
assessment,  upon  which  the  taxes  claimed  were 
tofied,  an  nnlawful  and  unjust  discrimination 
wis  made  between  the  property  of  thedefend- 
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ant  and  the  proper^  of  individuals,  to  its  dis- 
advantaffe,  thus  subjecting  it  to  an  unequal 
share  oi  the  public  burdens,  and  to  that  extent 
depriving  it  of  the  equal  protection  of  the  laws 
guaranteed  by  the  Fourteenth  Amendment  of 
the  Constitution.  At  the  present  day  nearly  all 
great  enterprises  are  conducted  by  corporations. 
Hardly  an  industry  can  be  named  tnat  is  not 
in  some  way  promoted  by  them,  and  a  vast 
portion  of  the  wealth  of  the  country  is  in  their 
hands.  It  is,  therefore,  of  the  greatest  interest 
to  them  whether  their  property  is  subject  to 
the  same  rules  of  assessment  and  taxation  as 
like  property  of  natural  persons,  or  whether  ele- 
ments which  affect  the  valuation  of  property 
are  to  be  omitted  from  consideration  when  it  is 
owned  by  them,  and  considered  when  it  is 
owned  by  natural  persons;  and  thus  the  valua- 
tion of  property  be  made  to  vary,  not  accord- 
ing to  its  condition  or  use,  but  according  to  its 
ownership.  The  question  is  not  whether  the 
State  may  not  claim  for  grants  of  privileges 
and  franchises  a  fixed  sum  per  year,  or  a  per- 
centage of  earning  of  a  corporation— that  is 
not  controverted — ^but  whether  it  may  prescribe 
rules  for  the  valuation  of  prop^y  for  taxation 
which  will  vary  according  as  it  is  held  by  indi- 
viduals or  by  corporations.  The  miestion  is  of 
transcendent  importance,  and  itwul  come  here 
and  continue  to  come  until  it  is  authoritatively 
decided  in  harmony  with  the  great  constitu- 
tional Amendment  which  insures  to  every  per- 
son, whatever  his  position  or  association,  the 
equal  protection  of  the  laws;  and  that  neces- 
sarily unplies  freedom  from  the  imposition  of 
unequal  Durdens  ipider  the  same  conditions. 
BarUer  v.  CffKnaOy,  118  U.  S.  27,  81  [Bk.  28, 
L.  ed.  028,  925]. 

Much  as  I  regret  that  the  question  could  not 
now  be  decided,  I  recognize  fully  the  wisdom 
of  the  rule  that  the  constitutionality  of  state 
legislation  will  not  be  considered  by  the  court 
unless  by  the  case  presented  its  consideration 
is  imperatively  required.  Although  the  objec- 
tion, that  in  the  assessment  of  the  roadway 
there  was  included  property  not  appertaining 
to  it  was  raised  in  the  answer  and  taken  on  the 
trial,  the  point  was  not  discussed  by  counsel,  as 
the  constitutional  questions  were  deemed  of  far 
greater  importance.  The  attention  of  the  court 
was  speciiuly  directed  to  them,  and  thus  the 
minor  point  was  left  undetermined. 

After  judgment  had  been  entered  in  favor  of 
the  defendant  on  the  ground  that  the  assess- 
ment upon  which  the  taxes  claimed  were  levied 
was  illegal,  it  entered  into  an  agreement  with 
the  Attorney-General  of  the  State  to  allow  the 
Judgment  to  be  set  aside  and  a  Judgment  to  be 
entered  in  favor  of  the  plaintiff  for  the  face  of 
the  taxes  claimed,  and  to  leave  the  question  of 
its  liability  for  the  penalty,  interest,  and  counsel 
fees  to  be  finally  determined  by  the  supreme 
court  ^\  is  stated  in  the  record  that  the  object 
and  purpose  of  the  proceeding  was  '^to  enable 
the  defendant  to  pay  into  the  state  and  county 
treasuries,  cm  account^  the  sum  for  which  the 
Judgment  was  rendered,  without  prejudice  to 
the  right  of  the  plaintiff  in  the  case  to  proceed 
for  penalties,  interest,  and  attorney's  fees 
claim^,  and  in  order  that  the  litigation  might 
be  brought  to  a  speedy  conclusion.''  It  is  also 
suggest^  that  the  same  amount  of  taxes,  if  not 
recoverable  when  levied  upon  the  property, 
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cnight  under  the  CoDStitatloiii  be  reoovered  in 
another  action  when  levied  upon  the  mortgage; 
and  in  that  event  that  the  Company  ooold 
claim  a  credit  from  the  mortgagees  for  the  pay- 
ment The  motiveB  of  the  Company  in  Uiia 
matter,  howerer,  do  not  affect  the  question  of 
its  liabQity  for  the  penalty,  interest,  and  attoi^ 
oey's  fees.  It  was  agreed  between  the  respect- 
ive attorneys  that,  in  consenting  to  the  Judg- 
ment for  the  face  of  the  taxes,  the  defendant 
flhould  not  therelyy  be  deemed  to  admit  their 
validity,  desbing,  as  it  would  seem,  to  contest, 
on  the  ground  of  their  alleged  invalidity,  the 
claim  for  the  penalties,  interest,  and  attom^s 
fees.  Judffment  was  accordingly  entered  for 
the  plaintiff  for  the  face  of  the  taxes  claimed 
«nd  the  amount  has  been  paid. 

The  arrangement  was  a  wise  and  judicious 
one  on  the  murt  of  the  Attorney-General,  as  it 
at  once  enabled  the  state  and  county  treasuries 
to  have  the  amount  of  the  taxes  levied,  and  to 
proceed  for  the  penalties,  interest,  and  attor- 
ney's fees.  To  have  refused  such  an  advan- 
tageous arrangement  mi^t  have  subjected  him 
to  Just  animaaverslon.  £iveiy  right  which  the 
State  could  under  any  circumstance  have  had 
was  fully  guarded  bv  the  agreement.  No  con- 
ceivable benefit  could  have  arisen  to  the  State 
by  his  refusing  to  accede  to  it,  and,  as  it  has 
turned  out  from  the  decisions  in  the  other  cases, 
mat  ihconvenience  and  loss  would  have  f  ol- 
u)wed. 

The  record  shows  that  after  the  circuit  court 
had  announced  its  decision  in  favor  of  the  de- 
fendant and  different  railway  companies  in 
forty  other  cases,  brought  to  recover  alleged 
delinquent  taxes,  they  a^;reed  to  allow  JiSg^ 
ments  to  be  entered  agamst  them  for  portions 
of  the  sums  claimed.  It  was  admitted  by 
counsel  on  the  argument  that  these  judgments, 
amounting  to  several  hundred  thousand  dollars, 
were  for  the  face  of  the  taxes;  and  that  any 
claim  in  the  cases  for  penalties,  interest,  and  at- 
torney's fees,  was  by  stipulation  to  abide  the 
determination  of  the  supreme  court  in  the  pvoi- 
ent  case. 

According  to  the  dedsion  of  the  court  in  the 
Santa  Clara  Oaae,^  the  assessment  upon  which 
the  taxes  were  levied  was  iUecal,  as  it  embraced 
items  not  assessable  by  the  Doajd  of  equaliza- 
tion. Of  course  no  penalties  for  not  paying  an 
illegal  tax,  and  no  attorney's  fees  chaiged  for 
the  attempt  to  collect  them,  could  be  recovered; 
and  for  a  like  reason  the  interest  of  2  per  cent 
a  month  claimed  could  not  be  demanded.  Be- 
sides, the- statute  aUows  no  such  interest  on  de- 
linquent taxes  where  property  is  possessed  by 
the  delinquent,  upon  which  a  levy  could  be  made 
for  them.  The  collector  must,  on  the  third 
Monday  of  March  of  each  year,  make  an  affi- 
davit that  the  taxes  not  marked  "  paid"  on  the 
delinquent  list  have  not  been  paid,  and  that  he 
has  been  unable  to  discover  any  property  be- 
lonmng  to,  or  in  the  possession  of  the  persona 
liublc  to  pay  the  same,  from  which  to  collect 
them.  It  IS  only  on  such  delinquent  taxes  that 
the  2  per  cent  a  month  interest  is  coUectible. 
Since  tnis  case  has  been  pending  in  this  court 
a  decision  to  that  effect  nas  been  made  by  the 
Supreme  Court  of  the  State.  Pi»ple  v.  Ifartft, 
Pacific  Coatft  ILILOo.  9  West  Coast  Rep.  674. 

True  copy.   Test: 

James  H.  MOKeniiey,  CSerk,  Sap.  Ooort,  T7. 8. 

US 


b7  Us  grantee,  and  the  penons  to 
Tsntee  oonyeTB  purporting  to  embrace 
rreement,  and  after  he  has  examined 


GABBSTT  B.  HUNT  K  ▲!..,  Afpi9.B 

t. 

DAVID  D.  OLXYBR 

(Bee  &  a  B4Portor>s  ed.  ai-aSD 

BiU  in  equity-'mBid&ikM  hM  innffideni  to  iup^ 
portoMrmenti, 

L  Where  a  debtor«f6r  the  purpose  of  delaying  Us 
creditors  until  he  can  make  a  fayorable  sue,  oon- 
yeys  his  real  estate  to  one  of  three  persons  to  whom 
he  has  executed  a  mor^tage,  Imt  who  has  trans- 
ferred his  Interest  In  the  mortgage  tohls  comOTt- 
gagees,  and  the  debtor  then  emrs  Into  a  Terbai 
contract  anthorlxlng  his  grantee  to  oonyer  the 
property  to  junior  mortgage  creditors  upon  cer- 
tain conditions,  and  after  such  aubsequent  conyej- 
ance  has  been  executed  under  a  written  contract 
entered  Into  by  his 
whom  such  grantee  c 

the  TertMd  agreement,  i --_  — 

the  written  contract  and  executed  deedsbased  upom 
It  without  expremng  dissent  therewith  to  the 
grantees  who  have  accepted  the  deed  under  Its  pvo- 
ylslons  and  have  expended  large  sums  upon  the 
property,  he  cannot,  after  a  delay  of  four  years,  be 
permitted  in  a  court  of  equity  to  assert  that  the 
written  contract  and  conTcyance  was  not  m  a4^ 
cordanoe  with  the  verbal  agreement,  and  demand 
an  accounting  and  reconTeyance  of  the  property  to 
hlmselft  nor  can  he  demand  a  cancellation  of  tbe 
original  mortgage  without  proof  that  the  other  two 
mortgagees  were  Interested  in  his  dealings  with 
their  oo-mortgagee.  _     ^^  ^     ^^ 

8.  Where  It  isdiown  beyond  question  that  neMher 
of  the  defendants  ever  agreed  to  become  pardien 
In  a  firm,  of  which  it  is  alleged  they  were  memben, 
that  they  never  held  themselves  out  as  partners  or 
contributed  anything  to  the  capital  of  the  firm,  or 
derived  any  profit  whatever  from  its  bushieBS,  the 
facts  that  the  defendants  held  a  mortgage  upon  the 
firm  property  and  ttiat  one  of  them  indorsed  the 
paper  or  the  firm,  his  son-in-law  being  a  member 
thereof,  do  not  tend  to  prove  that  they  were 

'^**  [No.  214.] 

ArgusdApra  6,6,7,  JS86.  Decided  Ma^  10, 1886. 

A  PPBAL  from  the  Circuit  Court  of  theUnited 
iL  States  for  the  Eastern  District  of  Michigan. 

The  case  is  stated  by  the  court 

Memre.  Hennr  M.  DoAeld  and  Geors* 
F.  Edmnnds,  for  appellants. 

Memn.  Chiurles  V.  BurUm  and  Alfred 
Bnsaell.  for  appellee. 

Mr,  Jiutiee  Woods  delivered  the  opinion  of 
the  court: 

The  bill  waa  fUed  by  David  D.  OUver,  the 
appellee,  against  Henry  S.  Cunningham,  Gar- 
rett B.  Hunt,  Jacob  Eschleman,  Fhilip  M. 
Ranney,  Calvin  Hainea,  George  J.  Robinson, 
and  Heniy  M.  Robinson.  The  following  facta 
are  shown  by  the  pleadings  and  evidence :  in 
the  summer  of  1868,  Oliver,  the  plaintiff,  was 
tbe  owner  of  about  12,500  acres  of  pine  lands, 
and  held  a  contract  for  the  purchase  of  6,600 
acres  more  from  one  David  Preston.  These 
lands  were  in  the  State  of  Michigan,  mainly  in 
Alpena  and  Alcona  Counties.  Six  thousand 
acres  of  these  lands  Oliver  had  purcliased  in 
1866  from  the  defendants  Hunt,  Escbleman, 
and  Cunningham,  for  $35,000.  He  paid  noth- 
ing on  the  purchase  money,  but  secured  its 
payment  by  a  mortgage  on  the  lands  purchased 
and  other  lands  owi^  by  him.  In  1867  he 
put  up  a  steam  saw-^nUI  and  made  other  im- 
provements on  the  mortgaged  lands,  and  car- 
ried on  the  buirinoM  of  manufacturing  pine 
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lomber  oat  from  the  landB,  fizst  with  one  Qeorge 
W.  Hawkine  as  a  partner,  and  afterwards  wiln 
ibe  defendant  Qeorge  J.  Kobinson,  to  whom  he 
conveyed  an  undivided  one  fourth  in  aD  his 
hods.  In  the  summer  of  1868  the  plaintiff  was 
in  arrears  for  interest  past  due  on  the  mortgage 
above  mentioned,  and  on  a  mort^nge  for 
$16,000  to  the  defendants  Haines  and  Bann^, 
and  also  on  one  to  £.  &  G.  R.  Haines,  for 
$10,000,  covering  part  of  the  lands  included  in 
the  Hunt,  Eschleman  and  Cunniagham  mort- 
gage. ^8  property  was  also  incumbered  by 
other  mor^ages,  to  the  amount  of  $18,000;  he 
owed  on  the  Preston  contract  for  the  purchase 
of  lands,  $12,000;  he  owed  an  unsecured  indebt- 
edness of  $6,000;  and  the  firm  of  Oliver  A  Rob- 
inaon  was  indebted  in  the  sum  of  $25,000,  mak- 
ing m  all  $117,000,  without  including  interest. 
He  had  not  the  ready  means  to  meet  his  press- 
ing demands.  He  was,  therefore,  finanpially 
embarrassed,  and  was,  moreover,  involved  in 
difficulty  with  his  partner,  Qeoi^ge  J.  Robinson, 
whom  be  accused  of  trying  to  dispossess  and 
defraud  him.  Thereupon,  on  June  9, 1868,  he 
wrote  to  Hunt  and  Cunningham  for  help,  stat- 
ing his  situation,  and  asking  them  to  take  from 
him  a  quitclaim  deed  of  aU  his  property,  and  to 
parchaae  the  Haines  and  Ranney  mortgage, 
the  £.  &  G.  R  Haines  mortgage,  and  other 
indebtedness  outstanding  agunst  him;  to  take 
poGsession  of  and  mana^  his  property,  and, 
when  they  had  paid  all  his  debts  and  the  prop- 
er^ was  dear,  to  reconvey  the  same  to  him  by 
qmtdaim  deed;  and  for  all  their  trouble  and 
Krvices  he  offered  to  pay  a  reasonable  oomi)en- 
lation.  They  did  not  accede  to  Olives  propo- 
lition,  and  matters  remained  in  statu  quo  until 
September.  In  the  meantime,  Oliver  went  to 
Buffalo,  and  there  saw  Hunt,  Eschleman  and 
Cunningham,  and  urged  them  to  help  him  out 
of  his  troubles  with  his  partner  and  his  creditors.. 
But  they  did  not  yield  to  his  importunities.  Of 
these  three  persons  Cunningham  alone  had  had 
any  experience  in  commercial  affairs.  Hunt 
ind  Eschleman  were  farmers  living  in  Erie 
County,  New  York,  and  Hunt  was  Cunning- 
ham's father-in-law. 

Oliver  had  given  his  creditors  Haines  and 
Sanney  an  option  to  buy  his  property,  but  they 
had  declined  to  purchase.  Hnally.on  September 
2^  1868,  Cunnin^^am.  beinff  urgentiy  entreated 
hy  Oliver,  left  Buffalo  and  went  to  Ossineke. 
hi  Michigan,  Oliver's  place  of  residence,  and 
had  an  interview  with  him.  Before  leaving, 
he  assigned  his  interest  in  the  Hunt,  Eschleman 
and  Cunningham  mortgage  to  Hunt  and  Eschle- 
man, and,  as  it  appears,  without  consideration 
paid  at  the  time. 

Cunningham,  while  at  Ossineke,  accepted, 
at  Oliver's  own  solicitation,  quitclaim  deeds 
from  him  of  aU  the  hitter's  real  estate  and  bills 
of  sale  of  all  his  personal  property,  including 
his  interest  tn  the  firm  of  Oliver  h  Robinson. 
The  conveyances  were  upon  their  face  without 
condition  or  trust.  Cunniugham  refused  before 
the  deeds  were  made  to  ^ve  Oliver  any  writing 
showing  the  terms  on  which  he  accepted  them. 
Oliver,  In  his  testimony  in  this  casQ,  states  that 
at  the  time  the  convevances  were  hiade  he  un- 
derstood that  "the  object  of  the  transfer  was 
a  trust;  that  he,"  Cunniagham,  "was  to  use 
the  property  to  pay  off  the  debts,  and  when  the 
dphls  were  paid  to  deed  it  back."  In  the  bill 
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he  alleges  that  "said  tnmifen  wers  made  for 
the  purpose  of  enabling  the  mortgagees  to  sell 
said  proper^  in  such  a  way  as  to  pay  their 
own  debt,  and  to  pay  the  other  debts  of  com- 
plainant and  leave  him  a  surplus."  Cunning- 
ham testifies  that  the  purpose  of  Oliver  in  mak- 
ing the  transfer  to  him  was  to  enable  him  to 
hold  the  titie  for  Oliver,  so  that  the  property 
should  not  be  seized  in  suits  then  pending  or 
about  to  be  brous^ht  agahist  Oliver,  and  to  en- 
able Oliver  to  make  a  sale  thereol 

No  consideration  for  the  transfers  passed  at 
the  time  of  their  execution.  The  deeds  were 
dated  Septembers,  1868;  but  were  not  in  fact 
execAited  until  September  8.  following.  Oliver 
endeavored  during  the  thirty  days  that  fol- 
lowed the  date  of  the  deeds  to  make  a  sale  of 
his  properU^,  but  failed.  About  the  first  of 
October,  1868,  he  was  in  Buffalo,  and,  with 
Cunningham,  entered  upon  a  treaty  with  the 
defendants,  Calvin  Haines  and  Phifip  H.  Ran- 
ney, who  were  partners  under  the  name  of  C. 
Haines  <ft  Co.,  and  with  the  defendant,  Qeorge 
J.  Robinson,  for  the  sale  of  the  proper^  to 
them.  A  contract  was  agreed  on,  and,  as  the 
appellants  insist,  was  as  agreed  on  reduced  to 
writing,  and  dated  and  executed  on  October  8, 
1868.  It  was  signed  Ijy  Cunningham,  C.  Haines 
<ft  Co.,  and  George  J.  Robinson,  and,  for  the 
sake  of  brevity,  is  called  in  the  record  the  Buf- 
falo agreement.  It  provided,  among  other 
things,  that  on  the  expiration  of  thirty  days 
Cunningham,  party  of  the  first  part,  should 
oonv^  to  0.  Haines  &  Co.  ana  Robinson, 
party  of  the  second  part,  all  the  real  estate 
situated  in  townships  ^  and  2d  north,  range  8 
east,  in  the  Counties  of  Alpena  and  Alcona, 
Michigan,  which  was  conveyed  to  him  by 
Oliver  and  wife  by  deed,  bearing  date  on  or 
about  the  fifth  dav  of  September,  1868,  anc 
also  aU  the  personal  property  conveyed  to  him 
by  Oliver  by  bill  of  sale  executed  on  the  same 
day,  the  sale  and  conveyance  to  be  subject  to 
the  following  claims: 

1.  The  Cunningham,  Hunt  and  Eschleman 
mortgage  upon  a  part  of  said  real  estate,  on 
which  mortagage  there  was  unpaid  $80,000  and 
interest 

2.  A  mortgage  to  0.  Haines  &  Co.  for  about 
$19,000. 

8.  A  mortgage  to  J.  B.  Wayne  for  about 
$12,000,  on  a  portion  of  said  real  estate. 

4.  Aclahnof  JamesH.Hillforabout$8,000. 

5.  The  copartnership  indebtedness  of  Uie 
firm  of  Oliver  &  Robinson. 

The  party  of  the  second  part  agreed  to  take 
the  proper^  subject  to  the  above  daims,  and 
to  assume  and  pay,  at  the  time  of  the  convey- 
ance by  Cunningham,  one  half  of  a  debt  for 
about  $10,(KX)  due  to  E.  <ft  G.  R.  Hahies 
secured  by  a  mortgage  executed  by  Oliver  on 
his  lands.  The  party  of  the  second  part  further 
agreed  that  they  would,  at  the  time  of  the 
conveyance  by  Cunningham,  release  and  dis- 
charge aU  mortffages  ^ven  by  George  W 
Hawkins  to  Calvm  Haines  or  E.  &  G.  R. 
Haines,  and  covering  lands  in  the  Counties  of 
Erie  and  Niagara,  in  the  State  of  New  York, 
or  either  of  said  counties,  and  would  protect 
and  save  Hawkins  harmless  therefrom,  and 
from  the  debt  thereby  secured. 

The  contract  further  provided  that  the  party 

of  the  second  part  In  ueu  of  paying  the  one- 
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half  part  of  the  mortgage  held  by  E.  &  G.  R. 
Haines,  and  of  dischargin.^  the  Hawkins  mort- 
gage, should  have  the  option  to  assi^  to  Gar- 
rett B.  Hunt,  the  mortgage  of  C.  Haines  &  Co. 
ai^inst  the  said  real  estate  of  George  W.  Haw- 
kins, and  the  debt  secured  thereby,  and  in  ad- 
dition to  pay  or  secure  the  payment  to  Hunt  of 
the  sum  of  $4,000  within  one  year  from  the 
third  day  of  November,  1868. 

The  contract  also  provided  that  Cunningham 
should  assign  a  certain  agreement  made  be- 
tween Oliver  and  David  Preston  for  the  pur- 
chase of  about  6,600  acres  of  land  in  Alpena 
and  Alcona  Counties,  Michigan,  subject  to  the 
aforesaid  claims,  and  subject  to  the  contract 
price  of  said  last  mentionol  lands,  and  the 
party  of  the  second  part  ai^ed  that,  upon  such 
assignment,  they  would  pay  to  Preston  the 
contract  price,  and  convey  to  such  persons  as 
Oliver  should  direct,  free  of  charge,  all  of  said 
6y500  acres  which  lav  outside  of  townships  28 
and  29  north,  range  8  east. 

The  delay  of  thirty  days  provided  bv  the 
contract  was  to  give  Oliver  the  chance  ox  sell- 
ing the  property  within  that  time  if  he  could. 
He  was  not  able  to  sell.  On  November  13, 
1868,  Cunningham  conveyed  to  George  J. 
Robinson,  Calvin  Haines,  and  Philip  M.  Ran- 
ney,  in  pursuance  of  the  Buffalo  agreement, 
the  lands  and  personal  property  therein  men- 
tioned. The  grantees  then  formed  a  partner- 
ship under  the  name  of  Robinson,  Haines  <ft 
Ranney,  for  the  manufacture  and  sale  of  lum- 
ber from  timber  to  be  cut  from  the  lands  and 
sawed  at  the  mill  conveyed  to  them  by  Cun- 
ningham. On  the  9th  of  January,  1869.  a  new 
partnership  for  the  same  purpose  was  formed, 
under  the  name  of  Ciumingham,  Robinson, 
Haines  &  Co.,  by  taking  into  the  firm  Henry 
8.  Cunningham.  This  firm  continued  i£i  bun- 
ness  until  its  dissolution  in  January,  1875.  It 
was  an  unsuccessful  venture.  It  never  made 
or  divided  any  profits.  When  it  ceased  busi- 
ness it  had  not  assets  sufficient  to  pay  its  debts. 
Three  of  its  members  Cunningham,  Haines 
and  Robinson,  were  adjudicates  bankrupts, 
and  Ranney,  the  fourth  partner,  was  insolvent 

The  bill  in  this  case  was  filed  March  12, 
1873.  It  charged  a  conspiracy  between  Cun- 
ningham, Hunt,  Eschleman,  Robinson,  Haines, 
and  Ranney  to  defraud  Oliver  of  his  property. 
It  averred  that,  before  the  Buffalo  agreement 
was  reduced  to  writing  and  signed,  Ouver  was 
compelled  to  leave,  and  did  leave  Buffalo,  and 
was  not  present  at  its  execution;  that  the  agree- 
ment which,  before  leaving,  he  consented  that 
Cunningham  might  make  with  C.  Haines  & 
Co.  ana  Robinson  was,  that  they  should  pay 
the  Hunt  and  Eschleman,  the  James  B.  Wayne 
and  the  C.  Haines  <ft  Co.  mortgages,  and  half 
of  the  E.  &  G.  R.  Haines  mortgage,  and  pay 
the  Hill  claim  of  $3,000,  and  release  and  dis- 
charge Hawkins  from  all  his  liabilities  growing 
out  of  his  business  with  Oliver,  and  pay  all  the 
debts  of  the  firm  of  Oliver  A  Robinson,  where- 
upon Cunningham  should  convey  to  them  all 
the  lands  conveyed  to  him  by  Oliver  and 
David  Preston  in  townships  28  and  29  north, 
range  8  east  Having  done  this,  Cunningham 
was  to  deed  to  Oliver  all  the  lands  outside  of 
said  towns.  It  was  averred  that,  instead  of 
making  the  contract  to  which  he  had  assented, 
Cunningham  made  the  Buffalo  agreement,  as 
IM 


hereinbefore  set  forth,  by  which  Haines,  Ran- 
ney and  Robinson  agreed  not  to  pay  off 
Oliver's  debts,  but  to  receive  a  conveyance  of 
the  lands  subject  to  said  mortgages,  and  bound 
themselves  only  to  pay  off  one  half  of  the 
mortgage  to  E.  &  G.  K.  Haines. 

The  bill  then  charged  that  Himt  and  Eschle- 
man were  in  fact  members  of  the  firm  of  Cuu- 
ningham,  Robinson,  Haines  &  Co.;  that  Cun- 
ningham put  no  capital  into  the  firm,  and  that 
all  the  defendants  to  the  bill  had  carried  on  the 
lumber  business  under  said  firm  name  upon  the 
lands  and  with  tiie  mill  of  the  plaintiff,  and 
had  stripped  the  lands  of  their  best  pine  timber; 
that  Cunningham  had  in  the  manner  above  set 
forth  secretly  and  fraudulently  effected  a  sale 
of  said  lands  to  himself  and  his  comortgagees; 
that  the  Buffalo  agreement  was  a  fraud  on  the 
plaintiff;  that  Cunningham's  deed  to  Robinson, 
Haines  and  Ranney  was  procured  by  fraud  and 
in  furtherance  of  a  conspiracy  between  all  the  de- 
fendants to  obtain  the  plaintiff's  property  with- 
out consideration,  and  was  made  ana  delivered 
without  payment  or  discharge  by  the  vendees 
of  the  debts  of  the  plaintiff  and  said  Haw- 
kins, and  was  without  consideration  and  void; 
and  that  the  mortgage  to  Hunt,  Eschleman  and 
Cunningham  had  been  paid,  and  should  be 
chargeiT  with  the  receipts  of  the  mortgagees 
from  the  proi)erty,  to  wit :  the  profits  of  the 
said  partnersmp. 

The  bill  prayed  that  the  deed  and  all  the 
transfers  made  by  Oliver  to  Cunningham,  the 
Buffalo  agreement,  and  the  deed  of  Cunning- 
ham to  Robinson,  Haines  and  Ranney,  might 
be  canceled  as  fraudulent  and  void;  that  an 
account  might  be  taken  of  the  issues  and  profits 
of  said  lands  received  by  Cunningham  for  the 
benefit  of  himself  and  Hunt  and  Eschleman, 
and  the  mortgage  held  by  them  be  charged 
'^th  the  amount  thereof;  that  the  plaintiff 
mifi;fat  be  at  liberty  to  redeem;  and  that  all  the 
derendants  might  be  required  to  deliver  up  pos- 
session of  the  mortgaged  premises  to  the  plaint- 
iff, free  and  dear  of  all  incumbrance  put 
thereon  by  them. 

Before  the  filing  of  the  bill  in  the  present 
case,  to  wit:  on  April  8, 1889,  Hunt  and  Eschle- 
man had  filed  their  bill  in  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Michigan,  to  foreclose  the  mortgage  executed 
to  them  and  Cunningham  by  Oliver,  to  which 
Oliver  and  wife,  George  J.  Robinson,  Calvin 
Haines,  Ranney  and  (Amningham  were  made 
defendants.  Oliver  filed  an  answer  and  cross 
bUl,  in  which  he  set  up  by  way  of  defense  sub- 
stantially the  same  facts  as  are  relied  on  for  re- 
lief in  the  present  case.  After  the  taking  of  a 
large  mass  of  evidence  in  that  case  the  court 
dismissed  the  cross  bill  without  prejudice,  and 


rendered  a  decree  in  favor  of  Hunt  and  Eschle- 
man,  on  their  note  and  mortgage,  for  $47,495, 
and  directed  a  sale  of  the  mortgaged  premises, 
to  pay  the  same.  Upon  this  decree  a  sale  was^ 
made  on  August  28, 1878,  to  Garrett  B.  Hunt, 
for  $50,699.44,  which  was  confirmed  on  May 
8,  1874.  The  premises  brought  sufficient  to> 
pay  the  debt  secured  by  the  mortgage. 

The  defendants.  Hunt  and  Eschleman,  filed  a. 
joint  answer,  in  which  they  traversed  all  the 
material  facts  averred  in  the  bill  on  which  the 
plaintLBCs  prayer  for  relief  was  based,  and  set 
up  the  decree  made  in  the  suit  for  the  fore 
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doime  o^  thdr  mortgage  in  bar  of  the  preaeDt 
mit  Seperaie  anawers  weie  also  filed  by  the 
other  defeDdanta.  After  the  taking  of  testi* 
moojr  and  a  reference  to  and  report  by  a  master, 
the  dicuit  court,  on  final  heating,  rendered  a 
decree  in  f aror  of  the  plaintiff,  against  all  the 
defendants,  for  $41,418.87,  and  that  the  de- 
fendants surrender  to  the  plaintiff  all  the  lands 
oonTeyed  by  him  to  Cunningham  by  deeds 
dated  Sh^tember  8, 1868. 

From  this  decree  Hunt  and  Eschleman  alone 
kave  appealed. 

The  appeal  brinsa  up  the  question  how  far 


i  DnnsB  up 
justioes  thi 


Mg]  the  CTidenee  justifes  the  decree  against  Hunt 
(^^  and  Eschleman.  The  grawmen  of  the  bill  is 
that  the  defendanta,  including  the  appellants, 
conqnred  with  each  other  to  secure  lor  them- 
tdves  without  consideration  the  property  of  the 
ai^iellee,  and  in  pursuance  of  this  purpose  in- 
dnoed  the  plaintiff  to  execute  deeds  and  trans- 
fers of  an  his  property  to  Cunningham;  that, 
having  thus  devested  the  title  of  the  pkintiff 
and  vested  it  in  one  of  their  own  number,  they 
caused  the  execution  of  the  Buffalo  agreement, 
which  was  greatly  to  the  disadvantage  of  the 
plaintiff,  and  was  different  from  tiEe  vert^l 
agreement  between  him  and  Cunningham  and 
the  other  defendants;  that  the  Buffalo  agree- 
ment as  rednced  to  writing  was  never  per- 
fonned;  tmt  that  the  defendants,  having  or- 
poized  the  partnership  of  Cunningham,  Kob- 
mson,  Haines  &  Co.,  api)ropriatea  and  used 
the  property  of  the  plaintiff  without  compen- 
tttion  or  consideration  passing  to  him,  and  by 
these  means  the  large  and  valuable  property  of 
wbicfa  the  plaintiff  was  the  owner  before  his 
conveyance  thereof  to  Cunningham  was  wrested 
from  him  and  used  and  consumed  by  the  de- 
fendants. 

We  are  of  opinion,  after  a  careful  considera- 
tion of  the  record,  that  the  decree  of  the  circuit 
ooort,  so  far  as  it  concerns  the  appellants,  is  not 
saroorted  by  the  evidence. 

The  deeds  and  transfers  of  his  property  by 
the  plaintiff  were  not  made  to  the  appellants, 
but  to  Cunningham,  and  there  is  no  proof  that 
thOT  had  any  part  in  persuading  Oliver  to 
make  them.  On  the  contrary,  Oliver  himself 
lestifieB  that  the  transfer  of  his  property  was 
BQi^ested  by  himself  for  his  own  advantage; 
that  he  offered  by  letter  to  convey  his  real  and 
pefBonal  estate  to  Hunt  and  Cunnmgham,  joint- 
ly; and  that  they  declined  to  accept  his  convey- 
ance. He  went  from  Ossineke,  in  Michigan, 
to  Buffialo  to  try  if  he  could  not,  by  a  personal 
interview,  induce  Hunt,  Eschlenuin  and  Cun- 
ningham  to  accede  to  his  wishes,  but  they  re- 
fused to  become  his  grantees.  After  much 
personal  importunity  he  finally  persuaded  Cun- 
oingfaam  to  accept  a  transfer  of  his  property 
for  the  purpose,  as  it  seems  to  us,  of  delaying 
his  creditors  until  he  could  nuike  a  favorable 
Mle  and  thus  save  something  for  himself  after 
payinr  his  debts.  Cunningham  went  from 
B«iflia£>  to  Ossineke  for  the  purpose  of  reooiv- 
ing  the  deeds  and  transfer,  but  there  is  no 
proof  that  either  Hunt  or  Eschleman  solicited 
or  advised  Oliver  to  make  the  conveyances  to 
him.  It  was  the  latter's  own  scheme,  con- 
ceived and  canied  out  by  himself  and  in  his 
own  interest. 

Nor  is  tiiere  any  evidence  that  either  Hunt 
or  BBchlwnan  took  any  part  in  the  making  of 
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the  Buffklo  agreement.  Oliver  himself  foils  to 
connect  them  with  it.  He  merely  says  that 
Hunt  and  Eschleman,  Haines,  Banney,  George 
J.  Robinson  and  Henry  M.  Robinson  were 
present  at  the  discussion  prior  to  the  making 
of  the  Buffalo  agreement.  There  is  no  prooi 
that  either  Hunt  or  Eschleman  urged  or  even 
advised  the  making  of  that  agreement,  or  any 
agreement  whatever,  for  the  siile  by  Oliver  and 
the  conveyance  by  Cunningham  of  the  lands 
and  propel  ty  transferred  by  Oliver  to  Cunning- 
ham. There  is  no  proof  that  either  of  them 
was  present  when  tne  Buffalo  agreement  was 
dgned. 

The  charge  that  the  agreement  was  not  the 
contract  to  which  Oliver  had  assented  is  sup- 
ported by  only  one  witness,  and  that  is  Oliver 
himself.  On  the  other  hand,  there  is  much 
direct  evidence  to  show  that  the  agreement  was 
just  what  he  had  consented  it  should  be.  Be- 
sides, Oliver's  own  conduct  shows  beyond  con- 
troversy his  assent  to  the  agreement.  He  knew 
as  early  as  the  10th  of  October  what  the  written 
agreement  was;  for  on  that  day,  according  to 
his  own  testimony,  he  went  to  the  office  of 
Williams,  the  lawyer  who  wrote  the  agreement 
and  with  whom  it  was  left,  and  saw  and  read 
it  He  says  that,  after  reading  it,  he  com- 
plained to  Cunningham  that  the  agreement  was 
not  the  contract  to  which  he  had  verbally  as- 
sented. In  this  he  is  contradicted  by  Cunning- 
ham^  and  both  Hunt  and  Eschleman  swear  that, 
after  Oliver  had  read  the  af^reement,  he  said  to 
them  that  he  was  well  satisfied  wiUi  it.  But 
Oliver  does  not  swear,  nor  is  there  any  proof, 
that  he  expressed  an/ dissatisfaction  with  the 
agreement  to  Haines,  Ranney,  or  Robinson,  the 
ouier  parties  to  the  contract,  and  who  by  its 
terms  were  to  become  the  vendees  of  the  prop- 
erty. }Ie  took  no  steps  whatever  to  prevent 
the  execution  of  the  amement.  On  Uie  con- 
trary, on  November  18,  more  than  a  month 
after  he  had  seen  and  read  it,  he  allows  Cun- 
ningham, without  objection  from  him,  to  mi^  ro«Ai 
deeds  for  the  property  to  Haines,  Ranney  and  L'^^J 
Robinson,  in  accordance  with  its  stipulations. 

The  record  shows  other  pregnant  facts.  On  Oc- 
tober 2,  1868,  the  day  before  the  execution  of  the 
Buffalo  agreement,  Oliver  signed  a  oontract  in 
writing,  in  which,  in  consideration  of  the  execu- 
tion of  that  agreement,  he  covenanted  to  convev 
to  Robinson,  Haines  and  Ranney  certain  lancCs 
not  Included  therein,  and,  on  November  13, 
1888,  a  month  after  he  had  seen  and  read  the 
Buffalo  agreement,  he  executed  to  Robinson, 
Haines  and  Ranney  a  deed  for  said  lands,  "  to- 
gether with  the  ri^t  to  run  logs  through  Devil 
Uiver,  over  and  through  any  lands  owned  by 
said  David  D.  Oliver  on  the  second  day  of  Oo* 
tober,  1868,  and  for  that  purpose  to  daro  said 
river,  and  to  flood  any  lands  that  may  be  nec- 
essary for  the  purpose  of  running  logs,"  etc.; 
and  afterwards,  on  January  12,  1869,  he  pro- 
cured the  acknowledgment  of  his  wife  to  the 
deed,  which  was  delivered,  of  course,  after  that 
date.  This  was  equivalent  to  a  ratification  un- 
der his  own  hand  and  seal  of  the  Buffalo  agree- 
ment. Both  the  agreement  by  which  he  con- 
tracted to  convey  the  lands  and  his  deed  of  con- 
veyance are  in  ue  record. 

If  Oliver  was  not  satisfied  with  that  agree- 
ment, as  reduced  to  writing,  he  should  have 
assailed  it  at  once.    As  soon  as  he  leaned  of 
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the  fraud  which  he  allied  had  been  praetioed 
he  ahould  have  repudutted  the  contract,  and 
informed  Robinson,  Haines  and  Bann^  there- 
of. But  he  did  nothing  of  the  kind.  He  al- 
lowed the  contract  to  be  carried  out  by  Cun- 
ningham without  objection.  He  himself  made 
a  <Med  in  pursuance  of  the  contract,  and  he 
permitted  the  vendees  to  expend  large  sums  of 
money  in  establishing  and  carryine  on  the  busi- 
ness for  which  they  piutshased  the  property. 
These  facts  prove  beyond  question,  either  that 
the  Buffalo  agreement  was  made  upon  the 
terms  to  which  he  had  given  his  assent  in  ad- 
vance, or  if  not,  that  he  was  satisfied  with  it  as 
it  was  written,  and  ratified  and  performed  it. 
All  the  complaints  of  Oliver,  therefore,  in  ref- 
erence to  the  execution  of  the  Buffalo  agree- 
ment, are  shown  to  be  groundless. 

But  the  case  stated  in  the  bill  fails  for  want 
of  proof  of  the  necessary  and  vital  averment 
that  these  appellants  werepartners in  the  firm  of 
[SSI]  Cunningham,  Robinson  Haines  &  Co.,  and,  as 
such,  appropriated  and  converted  to  their  own 
use  Uie  proper^  of  the  plaintiff. 

The  partnership  Just  named  was  formed  un- 
der written  articieB,  under  which  Henry  8. 
Cunningham,  Georffe  J.  Robinson,  Calvin 
Haines  and  PhilipM.  Ranney,  and  no  others, 
became  partners.  With  the  exception  of  George 
J.  Robinson,  every  memoer  of  the  firm  named 
in  the  articles  of  partnership  testifies  that 
neither  Hunt  nor  Eschleman  was  in  fact  a  part- 
ner. Hunt  and  Eschleman  testify  to  the  same 
effect.  The  testimony  of  George  J.  Robinson 
may  be  laid  out  of  consideration.  He  is  not  only 
contradicted  on  this  point  bv  eveiy  other  wit- 
ness who  testifies  on  the  subject,  but  is  flatly 
contradicted  by  his  own  deposition  and  answer 
in  the  foreclosure  suit  brought  by  Hunt  and 
Eschleman  against  Oliver.  Without  going  into 
details,  it  is  sufSdent  to  say  that  this  witness  is 
so  thoroughly  discredited  that  his  depo6itLon,un- 
oorroborated,  is  not  worthy  of  attention  in  m 
tling  the  facts  of  the  case. 

It  is  shown  beyond  question  that  neither 
Hunt  nor  Eschleman  ever  agreed  to  become 
partners  in  the  firm  of  Cunningham,  Robinson, 
Haines  A  Co. ;  and  that  they  never  held  them- 
selves out  as  partners,  or  contributed  anything 
to  the  capital  of  the  firm,  or  derived  any  profit 
whatever  from  its  business.  They  were,  uiere- 
f  ore,  not  partners  in  any  sense.  BmihM  v. 
(70{(ZfmM,d4  How.  686  [66  U.  8.  bk.  16.L.ed. 
7^;  Fdichiyy,  HamMm,  1  Wash.  C.  0.  4Sn. 

The  only  facts  upon  which  the  contention  of 
the  pUintuf  is  based,  that  Hunt  and  Eschleman 
were  partners  in  the  firm,  are:  first,  that  Cun- 
ningham appeared  as  a  partner  under  circum- 
stances which  indicated,  as  the  plaintiff  didms, 
that  his  contribution  to  the  capital  of  the  Ihrm 
was  the  money  due  on  the  mortgage  to  Hunt 
and  Eschleman.  This  position,  It  may  be  ob- 
served, is  at  variance  with  the  biU,  which  avers 
that  Cunningham  did  not  contribute  any  capi- 
tal to  the  firm.  The  second  fact  relied  on  to 
show  that  Hunt  was  a  member  of  the  firm  is 
that  he  lent  it  his  credit  by  hidorsinff  its  paper. 

But  these  facts  are  incondusive.  Hunt  could 

r^miK^      Aid  Cunningham,  his  son-in-law,  by  advandng 

\Tgmm     Y^^  means  and  by  indorsmg  paper  of  the  firm 

of  which  Cunningham  was  a  member,  without 

himself  becoming  a  partner  in  the  firm.  These 

acts  of  Hunt  were  perfectly  consistent  with  his 
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testimonv,  and  that  of  all  the  other  wlt^ 
nesses,  that  he  was  in  no  sense  a  member  of  the 
firm.  Conceding,  therefore,  that  Hunt  and 
Eschleman  allowed  Cunningham  to  get  a  foot- 
hold in  the  firm  byauthoriang  him  to  promise 
that  the  propertv  of  the  firm  should  be  pro- 
tected from  the  Hunt  and  Eschleman  mortgage,  ^ 
and  the  testimony  shows  nothing  more,  t£i8  , 
does  not  prove  or  tend  to  prove  that  they  were 
partners.  If  they  had  given  Cunningham  out- 
right their  whole  interest  in  the  munga.s:e,  that 
fact  would  not  have  invested  them  with  any 
rights  in  the  property  of  the  firm,  or  subjected 
them  to  its  liabihties.  The  contention  that  they 
were  partners  in  the  firm  of  Cunningham,  Rob 
inson,  Haines  &  Co.  is  based  on  vague  conject- 
ures built  on  the  sayings  and  doings  of  others, 
which  ndther  Hunt  norEschleman  is  shown  to 
have  authorized  or  ratified. 

Much  stress  is  laid  bv  diverts  counsel  upon 
the  aUi^ged  fact  that  Uie  assignment  by  Cfun- 
ninffham  to  Hunt  and  Eschleman  of  his  inter- 
est m  Oliver's  mortgage  to  Hunt,  Eschleman, 
and  Cunningham,  was  without  consideration 
and  simulate.  We  regard  this  assignment  as 
a  fact  of  no  weight  in  this  controversy.  As 
Hunt  and  Esdileman  are  shown  not  to  have 
been  partners  in  the  firm  of  Cunningham,  Rob- 
inson, Haines  A  Co.,  the  assignment  did  not  in- 
tijudously  affect  Oliver's  rights  as  against  them. 
Whether  it  was  made  with  or  without  consid- 
eration was  a  matter  of  no  concern  to  Oliver. 
The  fact  is,  and  so  the  record  shows,  that  it 
was  made  upon  the  advice  of  oounad,  and  Oli- 
ver was  told  of  it  bv  Cunningham  early 
in  November,  1868.  Its  purpose  evidently 
was  to  avoid  any  embarrassment  to  Hunt  and 
Eschleman,  in  caseCnnningham  became  Oliver's 
vepdeeof  the  mortgaged  lands,  and  not  to  gdn 
any  unfair  advantage  over  him. 

Finally,  the  evidence  shows  that  all  the  stip- 
ulations in  the  Buffalo  agreement  for  the  bene- 
fit of  Oliver  have  been  performed  by  the  par- 
ties, except  when  his  own  conduct  has  prevented 
performance;  the  $4,000  has  been  paid  to  Hunt 
on  Oliver's  account,  and  Hunt  has  acknowl-  [jM: 
edged  its  recdpt.  and  the  Hawkins  mortgage 
has  been  aasiffned  to  Hunt  accordhigtothe  con- 
tract; all  of  the  lands  conveyed  by  him  to  Oun- 
ninjj^am,  and  all  of  the  Preston  lands  not  in 
townships  S)8  and  29,  have  dther  been  conveyed 
to  him  l^CunningfaiEan  or  will  be  upon  his  de- 
mand. There  are  over  6,000  acres  of  these 
lands  to  which  henowhas  adear  legal  or  equi- 
table title,  and  which  are  ^uod  by  an  uncon- 
tradicted witness  at  |^,000.  In  short,  the 
Bnltalo  agreement,  which  the  Mil  assails,  ap- 
pears to  have  been  made  with  Oliver's  assent, 
to  have  been  to  his  advantage  and  to  have  been 
fairly  performed. 

On  every  ground  for  relief  alleged  in  the  bill 
there  is  a  Tuiure  of  proof.  This  Hew  renders  it 
unnecessary  to  consider  the  effect,  as  a  bar  to 
the  rdief  sought  in  this  case,  of  the  decree  in 
the  suit  for  fbredoeure  brought  by  Hunt  and 
Eschleman  against  Oliver. 

The  daoTM  cf  the  Oirtmii  Oowrt  ogtHnH  the 
appeOanti^Sunt  and  Etehl&man,  must^thertfcre^ 
he  rewreed  and  ihe  eouee  remanded,  with  diree- 
thne  to  diimiee  the  UUae  to  them;  and  it  ie  eo 
cfdered, 

O^nieoopy.   Test: 

James  H.  MoKenney,  OLetk,  Snp^  Gooit,  U.  & 
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[250]    WASHINGTON  UBBY,  Plff.  i%  JBrr., 
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WILLIAM  H.  OLARSL 

C9ee&  a  Beporter*Aed.  260-«RL) 

IWeintpecialdttotmentBtoheadmenpfOtiaiM 
Indians— UnUtatum  on  power  qf  aUmuMofir^ 
Tnat90fJuns$4,186$. 

LTIwipeotaaaUotmcntitotheohlefliaad  heftd 
noaof  the  Ottawa  Indian  Tkilie,  autluvlBed  l^  the 
Udrd  article  of  the  Treaty  of  Jane  24,  im»  were  mib- 
Jaotto  the  llmitalloiis  on  the  power  of  alienation 
praerfbed  tyj  the  seventh  artiole  of  the  same  Treaty. 

SL  8uoh  Umitatlon  on  the  power  of  oonveyanoe 
dMnotdepxiye  the  title  of  uie  oharacterof  a  fee 


[No.  286.] 
SubmiUdd  April  19,1886.  Deeidsd  Maif  10, 1886. 

rl  ERROR  to  the  Supreme  Court  of  tbe  State 
of  Kansaa.    AffirrMd 
The  caae  ia  stated  hj  the  oourt. 
JKsMTv.  GeoMe  XL  Peek,  A.  T.  Biit- 
loB  and  A*  B,  Browiie»  for  plaintiff  in  error. 
J&.  '^n^Uiam  H.  Clark,  in  person. 

Mr.  Jfutiee  Killer  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  the  State  of  Kansas. 

It  Is  an  action  in  the  nature  of  ejectment 
brought  \xj  Liblyy  against  Clark. 

Both  i»artiea  assert  title  tlux>u£^  William 
HuiT,  who  is  by  birth  and  descent  an  Indian  of 
die  Ottawa  Tribe,  and  was  one  of  the  chiefs  and 
head  men  of  the  Tribe.  On  the  trial  the  plaint- 
iff read  in  eyidenoe  a  patent  from  the  United 
States  to  Hurr  for  the  land  in  controversy,  and 
offered  a  deed  from  said  Hurr  to  J.S.  Eiulock, 
which,  on  objection  of  the  defendant,  the  oourt 
lefosedto  receive,  and  the  exception  to  this 
raling,  which  was  affirmed  by  the  supreme 
oourt,  presents  the  question  of  federal  law 
which  gtves  Jurisdiction  to  this  court  The 
patent  to  Hurr  reads  as  follows: 
^The  United  States  of  America  to  all  to  whom 

these  presents  shall  come,  Greetine : 

Whereas,  there  has  beei^deposited  m  the  Gen- 
cnl  Land-OfBce  a  return,  dated  17th  March, 
1804^  from  the  Office  of  Indian  Affairs,  contain- 
ing certain  lists  showing  the  selections  of  allot- 
aenti  made  for  the  use  of  certain  Ottawa  In- 
dians under  the  Treaty  concluded  on  the  24th 
day  of  June,  1862,  between  the  United  States 
and  the  Ottawa  Indians  of  Blanchard's  Fork 
and  Roche  de  Boeuf  ,  in  the  State  of  Kansas,  as 
latified  on  the  28th  day  of  July,  1862,  which 
ISrts  were  duly  approved  bv  the  Secretary  of 
the  Interior  undcff  date  of  March  9, 1864;  and 
wfaenas»  it  appears  from  one  of  the  lists  afore- 
said that  the  east  half  of  the  northwest  quarter 
of  aection  seven,  in  township  seventeen,  ttie  east 
half  of  the  west  half  of  section  thirty,  and  the 
cast  half  of  the  northwest  quarter  of  section 
thirty-one.  in  township  sixteen,  south  of  ranee 
twenty,  east  of  the  sixth  principal  meridian  m 
Kaosas,  containing  820  acres,  has  been  desig- 
nated as  the  allotment  of  William  Hurr:  Now, 
know  ye  that  the  United  States  of  America,  in 
ooaslderation  of  the  premises,  and  pursuant  to 
the  third  and  seventh  articles  of  the  Treaty 
aforesaid,  have  given  and  granted,  and  by  these 
pnients  do  give  and  grant  unto  the  said  William 
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Huxr  and  to  his  heiis  the  tract  of  knd  above  de-  [^^^1 
scribed;  Ftovidod,  however,  and  these  presents 
are  upon  the  express  condition,  and  with  the  lim 
itation,  as  required  by  the  Treaty  aforesaid,  That 
the  said  William  Hurr  shall  not  alienate  or  in- 
cumber the  aforesaid  tracts  of  land  until  he  shall 
become,  bv  the  terms  of  said  Treaty,  a  citizen 
of  the  United  States:  and  any  conveyance  or 
incumbrance  of  said  lands,  done  or  sunered  by 
said  William  Hurr,  made  before  he  shaU  be- 
come a  citizen,  shall  be  null  and  void;  to  have 
and  to  hold  the  said  tracts  of  land,  with  the  ap- 
purtenances, unto  the  said  William  Hurr  and 
to  his  heirs  and  assijgps  forever,  subject  to  the 
limitation  and  condition  aforesaid. 

"In  testimony  whereof,  I,  Andrew  Johnson, 
President  of  the  United  States,  have  caused 
these  letters  to  be  made  patent,  and  the  seal  of 
the  General  Land-Office  to  be  hei^eunto  affixed. 

"Given  under  my  hand  at  the  City  of  Wash- 
ington, this  first  day  of  December,  in  the  year 
of  our  Lord  one  tho.usand  eiglit  hundred  and 
sixty -five,and  of  the  Independence  of  the  United 
States  the  ninetieth. 

"[Seal  of  the  U.  S.  General  Land-Office.] 

"by  the  President: 

"AbDBSW  JOHNSOIT, 

By  Edw.  D.  NeiU,  Secretary, 
8.  Granger, 
Bat&hUr  ^yjlke  Omeral  Land-Office," 
The  deed  from  Hurr  to  Kallock  is  dated  De- 
cember 1, 1866,  and  was  unaccompuanied  by  any 
consent  of  the  Secretary  of  the  Interior,  or  any 
evidence  that  Hurr  had  become  a  citizen  of  the 
United  States,  and  it  was  for  that  reason  re- 
jected. 

Whether  Hurr  could  make  a  valid  convey- 
ance of  the  land  at  the  time  he  made  the  deed 
to  Kallock  depends  upon  the  construction  to  be 

gven  to  the  Treaty  mentioned  in  the  patent  to 
urr,  the  third  and  seventh  articles  of  which 
are  as  follows: 

"Article  in.  Itbdng  the  wish  of  said  Tribe 
of  Ottawas  to  remunerate  several  of  the  chiefs, 
coundlmen  and  head  men  of  the  Tribe  for  theif 
services  to  them  many  years  without  pay,  it  Ih 
hereby  stipulated  that  five  sections  of  land  Is 
(are)  reserved  and  set  apart  for  that  purpose,  to 
be  apportioned  among  the  said  chiefs,  council- 
men  and  head  men  as  the  members  of  the  Tribes 
shaU  in  fulloouncU  determine;  and  it  shall  be 
the  duty  of  the  Secretary  of  the  Interior  to  issue  . ok^i 
patents  in  fee  simple  of  said  land,  when  located  i  *^9i 
and  apportioned,  to  said  Indians.  In  addition 
thereto,  said  last  named  persons,  and  each  and 
every  head  of  a  family  m  said  Tribe,  shall  re- 
ceive 160  acres  of  land,  which  shall  include  his 
or  her  house  and  all  improvements,  so  far  as 
practicable;  and  all  other  members  of  the  Tribe 
shall  receive  80  acres  of  land  each,  and  all  the 
locations  for  the  heads  of  families,  made  in  ac- 
cordance with  this  Treaty,  shall  be  made  ad- 
Joining  and  in  as  regular  and  compact  form  as 
possible,  and  with  due  regard  to  the  rights  of 
each  individual  and  of  the  whole  Tribe?' 

"Article  YII.  There  shall  be  set  apart  ten 
acres  of  land  for  the  benefit  of  the  Ottawa  Bap- 
tist Churoh;  and  said  lands  shall  include  the 
diurch  building,  mission  house  and  graveyard, 
and  the  title  to  said  property  shall  be  vested  in 
a  board  of  five  trustees,  to  be  appointed  by  said 
church  in  accordance  with  the  laws  of  the  State 
of  Kansas.    And  in  respect  for  the  memory  of 
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Rev.  J.  Meeker,  deceased,  who  labored  with 
unselfiah  zeal  for  nearly  twent;^  years  among 
said  Ottawas,  greatlj  to  their  spiritual  and  tem- 
poral welfare,  it  is  stipulated  that  80  acres  of 
gjood  land  shall  be,  ana  hereby  is,  given,  in  fee 
simple,  to  each  of  the  two  children  of  said 
Meeker,  viz.:  Emmelineand  Eliza;  their  lands 
to  be  selected  and  located  as  the  other  allot- 
ments herein  provided  are  to  be  selected  and 
located,  which  lands  shall  be  inalienable,  the 
same  as  the  lands  aUot  ted  to  the  Ottawas.  And 
all  the  above  mentioned  selections  of  lands  shall 
be  made  by  the  agent  of  the  Tribe  under  the 
direction  of  the  Secretary  of  the  Interior.  And 
plats  and  records  of  all  the  selections  and  loca- 
tions shall  be  made,  and  upon  their  completion 
and  approval,  proper  patents  b^  the  United 
States  shall  be  issued  to  each  individual  member 
of  the  tribe  and  persons  entitled  for  the  land 
selected  and  allotted  to  them,  in  which  it  shall 
be  stipulated  that  no  Indian,  except  as  herein 
proviaed,  to  whom  the  same  may  be  issued, 
shall  alienate  or  incumber  the  land  allotted  to 
him  or  her  in  any  manner  until  they  shall,  by 
the  terms  of  this  Treaty,  become  a  citizen  of 
the  United  States;  and  anv  conveyance  or  in- 
cumbrance of  said  lands,  aone  or  suffered,  ex- 
cept as  aforesaid,  by  any  Ottawa  Indian,  of  the 
lands  allotted  to  him  or  her,  made  before  they 
shall  become  a  citizen,  shall  be  nuU  and  voia. 
And  forty  acres,  including  the  houses  and  im- 

Srovements  of  the  allottee,  shall  be  inalienable 
uring  the  natural  lifetime  of  the  party  receiv- 
ing the  title;  Provided,  That  such  of  said  In- 
dians as  are  not  under  legal  disabilities  by  the 
local  laws  may  sell  to  each  other  such  portions 
of  the  lands  as  are  subject  to  sale,  with  the  con- 
sent of  the  Secretary  of  the  Interior,  at  any 
time." 

By  the  first  article  of  the  Treaty,  it  was  de- 
clared that  this  branch  of  the  Ottawa  Tribe  of 
Indians,  and  each  one  of  them,  should  become 
citizens  of  the  United  States,  and  their  tribal 
relations  be  dissolved,  at  the  end  of  five  years 
from  the  ratification  of  the  Treaty,  which  was 
July  18,  1862.  Hurr,  therefore,  lacked  nearly 
two  >ear8  of  being  a  citizen  when  he  attempted 
to  convey  to  Eallock. 

It  is  to  be  added  that  the  records  of  the  Innd- 
offlce  show  that  the  land  named  in  that  deed 
was  part  of  the  allotment  to  Hurr  as  one  of  the 
chie^  and  head  men  of  the  Tribe,  under  article 
three  of  the  Treaty,  and  not  lands  certified  to 
him  in  common  with  all  others  of  the  Tribe 
under  article  seven.  The  question  thus  pre- 
sented is  whether  Hurr  held  this  land  after  the 
patent  was  delivered  to  him,  subject  to  the  stip- 
ulations found  in  it  and  prescribed  by  the  sev- 
enth article,  namely:  "And  plats  and  records 
of  all  the  selections  and  locations  shall  be  made, 
and,  upon  their  completion  and  approval,  proper 
patents  by  the  United  States  shall  be  issued  to 
each  individual  member  of  the  Tribe  and  person 
entitled  for  the  lands  selected  and  allotted  to 
them,  in  which  it  shall  be  stipulated  that  no 
Indian,  except  as  herein  provided,  to  whom  the 
same  may  be  issued,  shall  alienate  or  incumber 
the  land  aUotted  to  him  or  her  in  any  manner, 
until  they  shall,  bv  the  terms  of  this  Trea^, 
become  a  citizen  of  the  United  States;  and  any 
conveyance  or  incumbrance  of  said  lands,  done 
or  suffered,  except  as  aforesaid,  by  any  Ottawa 
Indian,  of  the  lands  allotted  to  him  or  her,  made 
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before  they  shall  become  a  citizen,  shall  be  nuU 
and  void. "  The  Supreme  Court  of  Kansas  held 
that  his  title  was  subject  to  this  provision  and. 
as  Hurr  had  not  become  a  citizen  when  the  deed 
to  Eallock  was  made,  it  was  void.  Counsel  for 
Libby  say  this  was  error,  because  the  special 
allotments  to  the  chiefs  and  head  men  of  the 
Tribe,  authorized  by  the  third  article  of  the 
Treaty,  were  not  subject  to  this  rule,  which  ap- 
plied only  to  the  ordinary  Indian  who  was  not 
supposed  to  be  capable  of  taking  care  of  him- 
self hi  such  a  contract  of  sale. 

In  support  of  this  view  much  stress  is  laid 
upon  the  use  of  the  words  "fee  eimpU,"  in  de- 
scribing the  estate  conferred  upon  these  head 
men  by  the  third  article,  which  is  not  used  in 
that  conferring  title  on  the  others  in  article  7. 

The  title  conveyed  to  Hurr  by  the  patent  was 
a/00  simple;  that  is,  it  was  all  the  title  or  inter- 
est in  the  land.  No  one  shared  this  title,  or  had 
any  interest  in  it,  and  it  descended,  or  would 
have  descended,  to  his  heirs.  The  restriction 
on  his  right  to  convey  did  not  deprive  the  title 
of  the  character  of  a  fee  simple  estate.  "  An 
estate  in  fee  simple  is  where  a  man  has  an  estate 
in  lands  or  tenements  to  him  and  his  heirs  for- 
ever." 4  Comyn's  Digest,  1,  article,  Estates. 
The  limitation  of  the  power  of  sale  for  five 
years  is  not  inconsistent  with  a  fee  simple  estate. 
Such  also,  seems  to  have  been  the  practice  of 
the  government  in  other  Treaties  referred  to  by 
counsel  in  their  brief.  7  Stat,  at  L.  pp.  8& 
etseq. 

The  embodiment  of  the  stipulation  require^ 
by  the  seventh  article  of  the  Treaty  in  the  pa- 
tent to  Hurr  shows  the  construction  of  the  ex- 
ecutive department  of  the  government,  that  it 
was  applicable  to  the  land  granted  by  the  third 
section,  as  Burr's  acceptance  of  it  seems  to  im- 
ply his  acquiescence  in  it. 

Two  decisions  of  the  Supreme  Court  of  Kan- 
sas on  the  same  subject  give  this  constiuction 
to  the  Treaty.  The  opinion  of  that  court  in 
the  present  case  (14  Ran.  485)  is  an  able  exam- 
ination of  the  question,  and  we  concur  in  the 
views  there  stated. 

The  judgment  of  that  court  is  affirmed. 

True  copy.    Test: 

James  H.  MoKenney,  COerk,  Sup.  Court,  U.  8. 


GEORGE  PLACE  and  CHARLES  PLACE, 
ATO  CHARLES  D.  BIGELOW,  Survivor 
of  BiOELOw  AND  Trabk,  WILLIAM  A. 
WRIGHT  ET  AL.,  Claimants  of  the  Schoon- 
er General  S.  Van  Vliet.  and  DAN 
SMITH  BT  AL.,  Claimants  of  the  Cargo, 
Appts.,  ^ 

NORWICH   AND  NEW  YORK  TRANS- 
PORTATION  COMPANY. 

(See  8.  C  **r?ie  Oityof  NnrwicK*'  Reporter^  ed. 

Admiralty — Limited  Liability  Act  of  1861  con- 
strued—^hen  owner  entitled  to  benefits  of  Act 
— when  value  of  own^s  interest  to  be  esti- 
mated—what  freight  ineluded^^nsurance,  iwt 
included— limitation  appliedble  inproeeedingu 
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in  Ian — ri^  io  UnUtation,  fk4  lo§ibif  mut- 

In  A  oMe  of  ooUisioii  occasioned  br  tbe  ne^ll- 
fence  of  tbe  offlcen  or  hands  of  one  of  tbe  veeBela, 
vtthoiit  mxkj  nefflect,  priTlty  or  knowledge  of  her 
r«  and  where  said  TesBel  took  fire  and  aank 


with  kMB  of  cargo,  and  never  completed  her  voyage 
nor  earned  any  flreight,  but  was  afterwards  raised 
and  repaired,  and  was  then  libeled  and  seized  on 
behalf  of  tbe  owners  of  her  cargo,  and  claimed  and 
bonded  at  ber  then  value  by  her  owner,  who  filed 
an  answer  and  a  petition  for  limited  liability;  and 
where  ft  further  appeared  that  the  owner  received 
certain  ^noneya  for  insurance  of  the  ship  agatost 
ksBbyflre^  itwcw/keld: 

t  Tliat  the  owner  was  entitled  to  a  limitation  of 
liabUlty  to  the  value  of  its  interest  in  ship  and 
freight  under  the  Act  of  IffiL    M42aM287B.a 

2.  That  the  point  of  time  at  which  the  amount  or 
▼aloe  of  the  owner*s  interest  in  ship  and  freight  is 
to  be  taken  for  fixing  its  liability  is  the  termination 
«f  the  voyage  on  which  the  loss  or  damage  occurs. 

L  That  if  the  ship  is  lost  at  sea,  or  the  voyage  be 
otherwise  broken  up  before  arriving  at  her  port  of 
destination,  the  voyage  is  then  terminated  for  tbe 
parpose  of  fixing  the  owner^s  liability. 


4.  That  In  the  present  caae,  the  voyage 

Dinated  when  the  ship  had  sunk,  and  that  1l 

it  that  time  was  the  limit  of  the  owners*  liability: 


m»  UH»»  witMsvj  wcu  %.*M!a  auuii*  mm.  use  vwucav     twuisib/i 

and  that  tbe  subsequent  raising  of  the  wreck  and 
repair  of  the  ship,  giving  her  an  increased  value, 
had  nothing  to  do  with  the  liability  of  the  owner. 

h.  That  no  freight  except  what  is  earned  is  to  be 
estimated  in  fixing  the  amount  of  the  owners  lia- 
bittty. 

<h  Thatinsuranoeia  no  part  of  the  owner's  interest 
4n  the  ship  or  freight  within  the  meaning  of  the 
kw,  and  does  not  enter  into  the  amount  for  which 
the  owner  Is  held  liable. 

7.  That  the  limitation  of  liability  is  appUcable  to 
proceedings  in  rem  against  the  snip,  as  well  as  to 
pmoecdings  in  personam  against  the  owner;  the 
limitation  extends  to  the  owner's  property  as  well 
as  to  bis  person. 

8.  That  the  right  to  proceed  for  a  limitation  of 
Ifability  to  not  lost  or  waived  by  a  surrender  of  the 
fhip  to  underwriters. 

9l  Id  this  case,  although'an  application  for  limit- 
ation of  liability  had  Xteen  originally  overruled  by 
the  dMrlct  court,  and  an  interlocutory  decree  had 
been  rendered  in  favor  of  the  libelants  for  their 
entire  damage,  with  a  reference  forproofiiand  a  re- 
port by  the  master;  yet  the  court,  after  the  decision 
of  this  court  in  Norwich  Co.  v.  Wright,  IS  Wall.  104 
[80  U.  S.  bk.  20,  585],  relating  to  the  same  coOision, 
and  the  promulgation  of  the  additional  rules  adopt- 
ed by  tbis  court,  received  a  new  petition  and  or- 
dered a  new  appraisement  to  ascenain  the  value  of 
tlie  ship  whilst  lyinff  fnink;  and  made  a  decree  lim- 
iting- the  tiabilfty  of  the  owner  to  the  value  at  that 
time.  Held,  that  the  district  court  had  Jurisdiction 
to  receive  such  new  petition  and  to  take  such  pro- 
ceedings. 

[No.  62.] 

Argued,  Nati  16, 17, 1885.  Decided  May  10, 1886, 

k  PPBAL  from  the  Circuit  Court  of  the  United 
f\  States  for  the  Eastern  District  of  New  York. 
AJffrmed, 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court.    See,  also,  the  follow 
ing  cases  of  Dyer  v.  National  Steam  Navigation 
Company,  and  ThcmTneesen  v.  WJiitwill. 

Mr.  J.  Lang^on  Ward,  for  Place  and 
others,  appellants: 

The  sum  received  by  the  petitioners  from  the 
insaranoe  companies  as  indemnity  for  the  darn- 
er caused  to  The  City  of  Norwich  by  fire, 
with  interest  from  the  date  of  its  receipt,  should 
bave  been  included  in  the  appraisement  of  tbe 
petitioners'  interest  as  owners  in  that  vessel. 

The  Act  of  1851  provides  that  the  liability  of 
tbe  owner  or  owners  of  the  vessel  for  damage 
caused,  as  in  the  present  case,  *' without  the 
privity  or  knowledge  of  such  owner  or  owners, 

*Head  notes  by  Jfr.  JutUee  BsAnuiT. 
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shall  in  no  case  exceed  the  amotmt  or  value  of 
the  interest  of  such  owner  or  owners  respect 
ivel y  in  such  ship  or  vessel  and  her  freight  then 

Cding;''  and  tiien  provides  that  where  loM 
been  suffered  bv  several  owners  of  property, 
ezoeedinff  the  whole  value  of  the  ship  or  vessel, 
and  her  freight  for  the  Toyage,  they  shall  re- 
ceive compensation  from  the  owner  or  owners 
in  proportion  to  their  respective  losses,  and  that 
anyone  interested  may  take  appropriate  pro- 
ceedings for  the  apportioning  ofthe  sum  among 
the  pitftieB  entitled  thereto.  The  statute  then 
provides  that  a  transfer  by  the  owner  or  own- 
ers of  his  or  their  interest  in  such  ship  or  vessel 
and  freight,  forthe benefit  of  the  claimants,  to  a 
trustee  to  be  appointed  shall  be  deemed  a  suffi- 
cient compliance  with  the  Act  on  his  or  their 
part. 

The  whole  difficulty  which  has  arisen  in  tbe 
application  of  tbis  statute  has  been  caused  by 
doubt  as  to  the  precise  time  at  which  the  value 
of  the  interest  of  the  owners  in  the  vessel,  in 
each  particular  case,  ought  to  be  estimated. 
The  point  has  been  presented  to  tbis  court  on 
three  occasions: 

NtnrtDieh  Oo.  v.  Wright,  18  WaU.  104  (80  U. 
S.  bk.  20,  L.  ed.  685);  The  Bentfaetor,  108  U. 
8.  289,  246  (Bk.  26,  L.  ed.  851,  854);  The  Seatr 
land,  106  U.  8.  24  (Bk.  26,  L.  ed.  1001). 

Acquiescing  entirely  in  each  of  the  above  ex- 
positions of  the  law,  as  applicable  to  the  cases 
in  which  they  were  maae,  and  the  points  in 
decision,  it  seems  to  us  that  neither  is  suffi- 
ciently comprehensive  to  meet  all  the  cases 
which  might  arise. 

ThANarthatar,  106  U.  8. 17  (Bk.  27,  L.  ed.91). 

It  seems  to  us  that  tbe  meaning  and  iutcntof 
the  Legislature,  in  the  enactment  of  this  statute, 
was  to  constitute  the  owners  of  a  vessel— on  the 
instant  of  the  happening  of  any  event  by  rea- 
son of  which  damage  mif;ht  result  to  others, 
for  which  they  were  or  might  be  liable  and  for 
which  they  desired  to  limit  their  liabihty  under 
the  statute — trustees,  holding  the  vessel  and 
everything  which  might  be  realized  from  her 
thereafter  during  that  voyage  for  the  benefit  of 
the  sufferers. 

Statutes  must,  if  possible,  be  so  construed  as 
to  operate  with  uniformity  in  all  cases;  and  we 
believe  that  on  no  other'  theory  can  absolute 
uniformity  be  secured  in  the  operation  of  this 
statute. 

Tbe  responsibility  of  the  vessel  owner  for 
damages  caused  by  collision  with  another  ves- 
sel, in  a  case  where  his  responsibility  for  those 
damages  would  be  limited  by  the  statute,  would 
arise  from  his  responsibility  for  the  act  of  his 
master  or  mariners,  his  servants,  and  would  be 
an  action  for  trespass  on  the  case. 

It  IB  settled  law  that  in  such  an  action  the 
right  of  action  accrues  at  the  instant  of  the 
commission  of  the  fault,  even  though  the  re- 
sulting damages  may  not  be  suffered  for  some 
time  afterwards. 

Argall  v.  Bryant,  1  Sandf.  28;  Wilcox  v. 
Phimmer's  Ecbts.  4  Pet  172  (29  U.  8.  bk.  7, 
L.  ed.  821). 

Such  beinff  the  case,  it  seems  to  us  equitably 
and  fairly  within  the  meaning  of  the  law,  that 
at  the  instant  of  the  occurrence  by  which  the 
liability  of  the  ship  owner  is  fixed,  the  ship  it- 
self and  the  freight  that  may  be  earned  on  that 
voyage  should  be  deemed  appropriated  to  the 
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vadsfactioB  of  the  resulting  damages,  aad  so  it 
was  held  under  the  Statute,  68  Qeo.  m.  chap. 
169,  the  wording  of  which  was  entirely  simi- 
lar to  the  Act  of  1861. 

Ikbree  ▼.  Schroder,  6  Simon,  291. 

Our  statute,  it  is  true,  provides  that  the  owner 
may  be  deemed  to  have  complied  with  the  Act, 
if  he  shall  transfer  his  interest  in  the  vessel  to 
a  trustee;  and  hence,  it  has  been  argued  and 
held,  that  our  Act  did  not  adopt  the  rule  of  the 
English  Act  This  is  true,  for  under  our  Act, 
to  some  extent,  the  perils  necessarily  attending 
the  completion  of  the  voyage  by  the  offending 
ship  must  be  borne  by  the  sufferer;  but  surely 
it  could  not  have  been  in  the  contemplation  of 
the  Ijeffislature  that  an  owner  whose  ship  was 
pledged  to  her  full  value,  to  answer  for  damages 
suffered,  should  thereafter  benefit  by  any  oc- 
cuiienoQ  to  that  ship  which  should  at  the  same 
time  diminish  the  remedy  of  the  iuffereni 
against  her. 

Waldron  ▼.  WiOard,  17  N.  Y.  466. 

If  this  proposition  is  correct,  it  is  manifest 
that  the  rale  enunciated  by  this  court  in  the 
case  of  The  JBeotkmd,  105  U.  S.  24  (Bk.  26,  L. 
ed.  1001),  that  the  liability  of  tbe  owners  is 
measured  "by  the  value  of  the  ship  as  she  comes 
back  into  port,"  though  correct  in  its  results  as 
^>plied  to  the  point  then  in  mind,  was  not  in- 
tended as  a  universal  rule  applicable  to  all  pos- 
sible cases;  and  it  would  also  foUow  that  if  in 
the  case  last  supposed  the  vessel  primarily  lia- 
ble for  damage  to  her  cargo,  instead  of  belnjr  a 
total  loss  by  reason  of  a  subsequent  collision 
was  damaged  thereby  only  to  the  extent  of  a 
portion  <n  her  value,  whether  greater  or  less, 
the  lig^t  of  action  against  the  offending  ship 
for  tbat  damage  should  also  pass  to  the  trustee 
under  Uie  assignment;  otherwise  the  law  would 
be  uncertain  in  its  application  and  the  owner 
would  benefit  by  that  which  reduced  the  se- 
curity of  the  pledgees;  and  it  would  also  result 
that  the  rule  suggested  in  Norvnch  Go,  v.'  Wright^ 
18  WaU.  104  (80  U.  B.  bk.  20,  L.  ed.  68{n,  and 
interpreted  in  The  Benefactor,  108  U.  S.  289 
(Bk.  26,  L.  ed.  851),  "that  the  value  of  the  ship 
at  the  time  of  the  surrender,  if  surrender  is 
made  in  a  reasonable  time,  would  furnish  a 
proper  criterion  of  the  amount  of  liability,* 
though  unquestionably  expect  in  its  application 
to  the  case  as  then  in  the  mind  of  the  court,  is 
not  to  be  interpreted  as  a  universal  rule  appli- 
cable to  all  cases. 

Again;  if  the  proposition  above  stated  is  cor- 
rect, it  would  seem  to  follow  by  parity  of  rear 
soning  that  if,  by  reason  of  the  act  or  occur- 
rence out  of  which  their  liability  to  the  freight- 
ers arose,  or  of  any  subsequent  occurrence  to 
the  ship  on  the  same  voyage,  theur  vessel  suf- 
fered damage  for  which  her  owners  received 
compensation  from  any  source  (as,  for  instance, 
underwriters)  moneys  so  received  should  be 
held  as  received  to  the  use  of  the  injured  freight- 
ers and  be  held  to  pass  under  the  assignment 

It  has  been  urged  in  opposition  to  this  view 
that  the  contract  of  insurance  is  a  personal  con- 
tract, and  by  the  transfer  of  the  insured  prop- 
erty before  the  loss,  ilffht  of  action  is  gone  and 
there  remains  no  insurable  interest  in  the  holder; 
and,  therefore,  if  the  transfer  contemplated  oy 
the  Act  were  made  before  the  loss,  the  trustee 
would  have  no  right  of  action  against  the  in- 
surance coDipa^y,  and  that  this  is  a  conchiaive 
IM 


aigument  acainst  the  inclusion  of  the  insurance 
moneys  in  tiie  assignment  of  the  interest  of  the 
owners  in  their  vessel 

There  are  two  answers  to  this  position.  In 
the  first  place,  if  as  matter  of  fact  the  transfer 
to  a  trustee  were  made  before  the  occuirence  of 
subsequent  disaster,  there  would  be  an  oppor- 
tunity for,  and  it  would  be  the  duty  of,  the 
trustee  to  insure  the  property  forthwith,  and 
by  delay  on  the  part  of  the  owners  for  their 
own  benefit  in  taking  such  a  course  the  suffer- 
ers should  not  be  prejudiced;  and  second,  thai 
in  the  case  at  bar  the  moneys  have  been  col- 
lected from  the  insurance  companies  and  re- 
ceived by  the  owners;  and  we  say  that,  under 
the  statute,  the  common  case  is  presented  of  the 
legal  title  to  property  vested  in  one  person  and 
the  beneficial  interest  in  another.  In  analogoua 
cases  it  has  been  unif  onnly  held  that  if  the  loss 
or  damage  occurs  to  the  property,  and  the 
holders  ox  the  legal  title  receive  compensation 
therefor,  they  receive  it  for  the  benefit  of  the 
holders  of  the  beneficial  interest. 

Wyman  v.  Wyman,  26  N.  Y.  268;  Burbank 
▼.  Rockingham  Mut,  F.  Im,  Co.  4  Foster,  550; 
Beaeh  v.  Bou>ery  F.  Im.  Ch.  8  Abb.  Pr.  261,. 
note:  Parry  v.  A»hley,Z  Sim.  Ch.  97;  Ins.  Co, 
V.  Updegraf,  21  Pa.  St  518;  Oate$  v.  amith, 
4  £dw.  Oh.  702;  EagU^i  Gaee,  8  Abb.  Pr.  21&- 
285. 

We  sav  that  cases  of  this  kind,  where  the 
benefitof  the  statute  is  sought,  should  be  treat- 
ed in  all  respects  as  if  the  ship  owner  hod  died 
at  the  instant  of  the  commission  of  the  wrong, 
and  his  ship  had  become  the  property  of  the 
sufferers  of  danuure  as  his  next  of  Idn. 

"If  the  principu  has  derived  any  benefit  from 
such  acts  of  the  agent,  to  the  extent  of  that  ben- 
efit he  is  responsible,  upon  the  principles  of  nat- 
ural Justice;  and  no  man  ought  to  be  enriched 
by  the  loss  and  injury  of  another." 

The  Bebeeea,  1  Wad«.  188,  206. 

The  correctness  of  this  principle  and  its  solid 
foundation  in  morals  cannot  be  questioned.  We 
think  it  has  a  direct  application  to  the  case  at 
bar  and.  properly  applied,  demonstrates  that 
the  moneys  received  ov  the  appeUee  from  the 
insurance  companies  should  be  surrendered  by 
it  to  the  appeuants.  The  liability  of  the  ap- 
pellee to  the  appellants  for  the  damage  suffered 
by  the  latter  arises  from  the  wrongful  act  of  the 
master  of  the  steamboat  "City  of  Norwich"  in  so 
navigating  his  vessel  as  to  cause  the  colUsioiL 
Under  the  Act  of  1851  these  appellants  were  en- 
titled to  indemnification  for  this  damage,  out  of 
the  offending  vessel  the  "City  of  Norwich." 

The  fire  reduced  the  value  of  the  vessel,  and 
this  reduction  has  been  made  good  to  the  ap- 
pellee by  the  insurance.  But  the  fire,  as  the 
court  below  held,  was  a  consequence  of  the  col- 
lision. It  was,  therefore,  a  result  of  the  wrong- 
ful act  of  the  master;  and,  unless  the  appellee 
shall  turn  over  these  moneys  to  the  appellants, 
it  has  so  profited  to  their  injury;  that  is  to 
say,  to  tbe  extent  of  the  moneys  received  from 
the  insurance  companies,  it  has  derived  a  bene- 
fit from  the  wrongful  act  of  its  own  agent; 
and,  unless  the  moneys  so  received  from  the  in- 
surance companies  shall  be  applied  to  the  satis- 
faction of  the  appellants'  claims,  it  will  to  that 
extent  have  been  enriched  l^  the  loss  and  in- 
jury of  the  appellants. 

If  it  be  repifed  that  the  moneys  received  from 
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the  iosuranoe  oompanieB  were  received  hy  rea- 
m  of  the  contract  of  insoraace  and  the  premi- 
ums paid  by  the  appellee,  we  say  that  it  u  true; 
but  that,  notwithstanding  the  contract  of  insur- 
iDoe  and  the  moneys  paid  as  premium,  except 
for  the  wrongful  act  of  the  master  in  causins^ 
the  collision  and  consequent  fire  appellee  would 
aot  have  received  these  moneys,  and  that  the 
proximate  cause  of  their  receipt  was  the  fire 
sod  the  act  of  the  master,  and  not  the  contract 
of  insurance  and  premium. 

Compare  Be  Leonard,  14  Fed.  Rep.  S8;  The 
a  K  Fo$t&r,  1  Fed.  Bep.  788. 

Within  the  manifest  purview  and  intent  of 
Uie  Act  of  1861,  both  (uunaffes  and  in^nirance 
Dot  only  equitably  but  actually  represent  the 
?e8Bd;  and  we  most  earnestly  urge  upon  this 
court  that  it  should  not,  unless  compelled  by 
some  binding  authoritv,  adopt  such  a  construe^ 
tkm  of  the  Act  of  1851  as  will  impose  upon 
ooDits  in  future  the  necessity  of  working  out 
manifest  equities  by  circuitousmethods  and  fine- 
dnwn  subtleties,  when,  by  the  simple  construc- 
tion which  we  daim  for  that  Act,  absolute 
equity  will  be  attained  without  difficulty  in  all 


Mean.  C.  R.  IiiKersoll  and  Huntley  and 
Bower  for  Wririit  and  others,  appellants: 

The  court  bdow  erred  in  not  apportioning 
unongthe  aoffGrers  by  the  steamer's  fault  the 
whole  value  of  the  owners'  interest  in  the  of- 
fending vessel  at  the  time  the  limitation  of  lia- 
bility was  sou/^t;  such  value  being  fixed  l»y 
the  stipulation  at  $70,000. 

That  the  stipulation  taken  upon  the  release 
of  the  vessel  from  custody  is  (independently  of 
say  peculiar  provision)  a  substitute  for  the  re- 
leased vessel,  and  that  the  rights  and  remedies 
of  all  parties  interested  in  the  released  vessel 
remain  unaffected  by  the  substitution,  and  are 
to  be  regarded  precisely  the  same  as  though  the 
vesid  itsdf  was  now  in  court,  as  the  actual 
w  to  be  subjected  to  its  decrees,  we  suppose, 
wQl  be  conceded. 

UmtedJStatee  v.  Amee,  09 U.  8. 42(Bk.  26,  L. 
el  800);  2^  TTonato,  06  U.  8.  611  (Bk.  84,  L. 
el  461). 

Our  contention  will  be  that  the  sole  purpose 
of  thestatute  is  to  limit  the  liability  of  the  ship 
owner  to  his  interest  in  the  ship,  but  within  that 
limit  to  leave  his  liability  and,  necessarily,  the 
lonedv  of  the  creditor,  as  it  was  under  the  mar- 
ySne  ULW  before  the  enactment  of  thestatute. 

When  this  statute  was  enacted,  the  general 
Buritime  law  as  administered,  not  only  in  the 
United  States  where  no  limitation  of  the  ship 
owner's  liabiU^  by  federal  law  obtained,  but 
In  Continental  £urope  and  England  also,  where 
the  limitation  existed,  entitled  the  lien  creditor 
lo  the  full  amount  of  the  owner's  interest  in  the 
fesMl  as  that  interest  might  be  at  the  time  of 
its  nypxoprliftUon  for  his  benefit. 

litf  iSefiMxi,  1  Ware,  188,  Ths  Maggie  Hamr 
mand,  0  Wall  440  (76  U.  8.  bk.  19,  L.  ed.77a); 
The  China,  7  WalL  68  (74  D.  8.  bk.  19,  L.  ed. 
ITV.  TheSirm.  7  WaU.  166  (74  U.  8.  bk.  19,  L. 
edL  129). 

And  this  maritime  Hen  or  hypothecation  of 
fte  vessel  adheres  to  the  ship  from  the  mo- 
neot  it  attaches  as  a  proprietary  interest— a 
ivt  ^afv— and  travels  with  her  wherever  she  may 
CD  and  in  whatever  condition  she  may  be,  so 
ngasherideitfi^asashipls  preserved. 
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1  Jacobsen,  Sea  Laws,  chap.  1,  p.  16; 
Reddle,  Law.  Mar.  Com.  89;  8  Kay,  Law  Ship- 
masters and  Seamen,  976;  Williams  and  Brui  e 
Adm.  Jur.  66;  2%« -4«fl«,  1 W.  Rob.  Ill;  77i* 
E^TOMt,  %  Moore,  P.  C.  (N.  8.)  1:  Tlie 
OJtarteeAmdia,  8  L.  R  Adm.  880;  T%e  Bold 
Buedeugh,  7  Moore,  P.  C.  267. 

The  source  and  origin  of  this  lien  is  to  be 
found  in  that  andent  rule  of  the  maritime  law 
which  gave  a  sort  of  personality  to  the  uhip, 
and  imposed  a  responsibility  for  the  faults  of 
it8  navigation  upon  her  as  the  offender  or  guilty 
thing.  Irrespective  of  the  personality  of  her 
owner. 

The  dictum  of  Dr.  Lushington  in  The  Druid, 
1  W.  Rob.  898,  that  "The  liability  of  the  ship, 
and  the  responsibility  of  the  owners,  are  con- 
vertible terms,"  has  not  passed  unquestioned 
in  England  (Marsden  on  Collision  2d  ed.  1886, 
86,  n),  and  if  it  has  the  meaning  apparently 
given  to  it  by  the  learned  judge,  in  PeHtion  qt 
N.  iiN.  T.Trane.  Cb.  17  Blatchf .  287,  that  the 
ship  is  only  liable  through  the  owner,  and  the 
owner  never  through  the  ship,  we  venture  to 
sav  does  not  correcUy  express  tJie  prhiciple  by 
which  the  maritime  law  determines  the  liability 
of  the  ship.  And  that  Dr.  Lushington  did 
not  so  intend  U,  we  think,  clear  by  his  opinion 
in  the  case  of  The  Aline,  1  W.  Bob.,  111. 

See  The  Matek  Adhel,  2  How.  234  (48  U.  a 
bk.  11,  L.  ed.  289);  The  Ohina,  mtpra;  Free- 
man V.  Buckingham,  18  How.  189  {S^  U.  8. 
bk.l6,L.ed.841). 

And  out  of  this  responsibiU^  whidi  the- 
maritime  law  imposes  upon  the  offending  ves- 
sel has  nown  the  peculiar  remedy  oi  the  court 
of  admiraltv,  in  rem.  Its  sole  purpose  is  to- 
enforce  the  fien  by  which  the  ship  is  oound. 

The  Boek  lOand  Bridge,  6  WaU.  216  (78  U. 
a  bk.  18,  L.  ed.  754). 

It  was  also  out  of  this  andent  distinction  be- 
tween theliaUli^of  the  vessel  and  tb«>  liabilitr 
of  the  person,  tbat  grew  the  mode  by  whictk 
the  principle  (grafted  upon  the  Roman  law  by 
the  maritune  law)  of  luniting  the  personal  lia- 
bilitjr  of  the  shipowner  to  his  sea  fortune,  wuj»> 
earned  into  effect. 

The  shipowner  was  allowed  to  dischar^  him- 
self from  ids  personal  liability  by  abduaouiug^ 
to  his  creditor  the  ship  and  freight. 

But  he  could  not  by  anv  act  limit  the  liabil- 
ity of  the  ship,  nor  impair  in  any  degree  the- 
reme(fy  which  the  maritime  law  gave  the  cred- 
itor mr«in. 

In  NonHch  Oompany  v.  Wright,  18  Wall.  104> 
(80  U.S.  bk.  20,  L.  ed.  585),  it  is  justly  said  that, 
'*  The  learned  opinion  of  Judge  Ware  in  the- 
case  of  The  Bebeoea  leaves  Uttle  to  be  desired 
on  the  subject "  of  the  Idstoiy  of  the  maritime 
law  in  this  respect. 

The  sea  fortune  of  the  owner,  which  he  ex- 
poses to  hypothecation  and  risk,  is  Ids  ship, 
however  its  value  may  ^uctuate  from  time  to- 
time. 

Under  the  maritime  law  as  administered  in 
Franca,  we  understand  that  the  shipownei  who 
should,  after  a  collision  resulting  in  serious  dam- 
age to  his  vessel,  repair  his  vessel  fuUy  and  for 
a  new  voyase,  would  be  held  to  have  elected 
not  to  abandon,  and  therefore  could  not  there- 
after setup  his  privilege  of  limitation  against 
the  creditor. 

Upon  this  review  of  the  maritime  law  as  it 
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was  administered  when  the  Act  of  Congress  of 
March,  1851,  was  passed,  it  is  i>lain  that  at  that 
time  the  suft^erer  b^  collision,  in  this  country, 
had  his  remedy  agfunst  the  offending  vessel,  to 
the  full  extent  of  the  value  of  the  owner's  in- 
terest in  that  vessel  at  the  time  when  such  value 
was  sought  to  be  appropriated  for  his  benefit. 

Has  this  remedy  been  taken  from  him  by  the 
Actof  March  8. 1851? 

There  is  a  twofold  purpose  in  this  statute. 
One  purpose  is  to  limit  the  shipowner's  liability 
in  every  case  of  loss  without  his  privity  to  the 
value  of  his  interest  in  the  vessel  and  pending 
freight;  the  other,  to  apportion  that  value 
among  the  sufferers  by  the  wrong,  in  the  special 
•case  where  there  are  several  on  the  same  voya^ 
und  the  whole  value  of  the  vessel  and  freight  is 
not  soffldent  to  make  compensation  to  each  of 
ihem. 

The  principle  of  limiting  the  shipowner's  lia- 
bility to  the  value  of  his  interest  in  the  ship 
comes,  as  we  have  seen,  from  the  maritime  law 
of  Continental  Europe;  the  principle  of  appor- 
tioning such  value  among  ue  sufferers  where 
the  clfumants  are  more  than  one,  from  the  equity 
system  of  England. 

But  it  must  be  conceded,  we  think,  that  the 
Tulc  for  measuring  the  shipowner's  liability 
which  the  statute  intends  ia  a  rule  of  uniform 
application — ^that  is,  a  rule  which  will  provide 
the  same  measure  whether  the  creditor  claimant 
be  one  or  several,  or  whether  the  mode  of  ap- 
plying that  measure  shall  be  by  the  specified 
mode  of  a  "transfer,"  or  any  other  appropriate 
proceeding. 

We  understand  the  circuit  court  to  have  held 
that  the  liability  of  the  appellee,  as  owner  of 
the  steamer,  is  limited  b^  the  Act  to  the  value 
of  the  vessel  "as  she  was  immediately  after  the 
iojurjT  was  inflicted;"  and  as,  in  the  opinion  of 
the  circuit  court,  "  no  liability  can  rest  upon 
the  vessel  which  does  not  exist  against  the 
-owner;"  therefore  no  liability  can  rest  upon  the 
vcasel  which  will  not  be  extinguished  by  the 
payment  into  court  of  a  sum  of  money  equiva- 
lent to  "the  value  of  the  offending  ship  in  the 
condition  in  which  she  was  immediately  after 
the  disaster." 

Tills  construction  of  the  statute  we  contest. 

It  is  not  easily  understood  why,  if  Congress 
had  intended  any  such  radical  change  of  the 
mnrltime  law  of  the  country — a  change  so  radi- 
cal that  it,  in  effect,  does  away  with  the  ancient 
maritime  rule  that  the  mantime  lien  travels 
with  the  keel,  and  can  only  be  extinguished  by 
a  sale,  or  its  equivalent,  of  the  vessel — ^the  in- 
tention should  not  have  been  clearly  expressed. 

And  in  construing  the  statute  it  should  be 
borne  in  mind  that  if  its  principle  is  not  "  ty- 
rannical," as  it  is  said  to  be  in  T/ie  Ettridk,  6  L, 
U.  Prob.  Div.  127,  it  is,  certainly,  as  is  said  in 
The  Benarei,  14  Jur.  581,  and  approved  by 
Judge  Sprague  in  AUcu  v.  Maekwy,  1  Sprague, 
224, "an  intrenchment,  so  far  as  it  goes,  on  the 
general  principle  of  every  man  being  entitled  to 
recover  the  whole  of  his  loss  from  the  individ- 
ual who  inflicts  it,  and,  therefore,  must  not  be 
extended  beyond  the  fair  import  of  its  lan- 
guage." 

The  reasonhig  of  the  circuit  court  we  under- 
stand to  be  this:  that,  in  cases  of  collision,  the 
statute  (1)  measures  the  owner's  liability  by  the 
value  of  his  vessel  immediately  after  ttte  colli- 
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don;  and  (3)  as  the  vessel's  liability  is  measured 
by  the  owner's  liability,  therefore,  (8)  the  ves- 
sel is  only  liable  to  the  extent  of  her  value  M 
she  came  out  of  the  collision. 

We  deny  both  this  conclusion  and  its  prem- 
ise. 

If  the  freighter  obtained  a  maritime  lien  upon 
the  vessel  as  an  element  of  his  contract  of  ai- 
f reightment,  and  the  owners  of  the  injured  ves- 
sel a  like  hen  upon  the  instant  of  the  ujurf ,  we 
fail  to  find  anything  in  the  statute  to  impaur  the 
force  of  those  liens,  whatever  may  be  the  lim- 
itetion  it  places  upon  the  owner's  liability,  or  the 
sufferer's  remedy  in  pertonam. 

We  submit  that  the  course  of  reasoning  of 
the  circuit  court  should  be  reversed,  and  that  the 
premise  should  be  that  the  statute  expresses  but 
one  measure  for  the  owner's  liability,  and  that 
is  the  value  of  the  vessel  when  it  shall  be  trans- 
ferred for  the  benefit  of  the  creditor;  and  from 
this  premise  the  only  sound  conclusion  is  that 
where  there  is  an  existing  vessel,  the  owner's 
liability  is,  therefore,  the  vaiue  of  that  vessel 
when  either  the  vessel  itself  or  its  representetive 
value  shall  be  appropriated  for  the  benefit  of 
the  creditor. 

In  Nortoich  GampanyY.  Wright,  18  Wall,  104 
(80  U.  8.  bk.  20,  L.  ed.  585),  this  court  discov- 
ered the  intention  of  Conereas  as  to  the  measure 
of  the  shipowner's  liabiutyin  "the  provision 
for  the  shipowner  to  discharge  himself,  as  Id 
the  maritime  law,  by  giving  up  the  vessel  and 
freight." 

But  if  this  provision  of  a  transfer  is  decisive 
evidence,  as  the  court  found  it  to  be,  of  the  in- 
tention of  the  stetute  to  measure  the  owner's 
liabilitv  by  the  value  of  the  vessel  at  some  time 
after  the  collision,  is  it  not  with  greater  reason 
decisive  evidence  that  the  statute  intends  the 
absolute  liability  to  remain  until  the  owner  shall 
either  transfer  the  vessel  "in  compliance  with 
the  requirements  of  the  Act,"  or  do  some  other 
equivalent  thing?  And  does  it  not  necessarily 
follow  that  the  equivalent  thing  to  do  must  lie 
something  which  will  give  to  the  claimants  the 
value  of  the  vessel  at  the  time  the  thing  was 
done?  And  that  therefore,  if  the  owner  may 
pay  value  into  court  instead  of  transferring  the 
vessel  to  a  trustee,  such  value  must  be  the 
value  of  the  vessel  as  she  then  is  when  the 
payment  into  court  is  made? 

If  this  is  not  so,  the  statute  is  open  to  the 
objection  that  it  provides  two  differing  measures 
of  liability:  one  furnished  by  the  value  of  the 
vessel  when  transferred,  in  specie,  and  the 
oUier  by  her  value  in  money  at  some  other  time. 

From  the  decision  that  the  value  of  the  ves- 
sel which  measures  the  owner's  liability  is  ito 
value  after  the  collision,  and  not  before,  be- 
cause of  the  statute  provision  of  transfer,  it  neo- 
essarily  follows  that  the  transfer  intended  by  the 
statute  is  a  present  transfer.  For  if  the  pro- 
vision is  open  to  the  construction  that  the  trans- 
fer may  be  as  of  any  past  time,  it  may  as  well 
mean  a  time  before  the  collision  as  after. 

7^e  Benefaetar,  103  U.  8.  246  ffik.  26,  L.  ed. 
851);  The  Scotland,  105  U.  8.  24  (Bk.  26,  L.  ed« 
1001). 

If  the  transfer  has  any  force  by  the  statute 
whatever,  it  must  be  Uie  force  given  it  by  the 
court  in  TJi€  Benefactor,  It  must  carry  to  the 
creditor  the  value  of  the  vessel  at  the  time  wlien 
the  limit  of  the  owner's  liability  arises,  which 
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to  not  aslil  Uie  traiufer  is  made.  Then,  and 
not  tffl  then,  his  liability  becomes  wholly  real, 
and  ceases  to  be  at  all  jperaonal. 

The  only  other  provisioii  of  the  statute  con* 
cerning  Hid  idngle  creditor,  whose  case  we  are 
BOW  considerinf  ,  is  that  of  section  8  of  the 
criminal  Act:  ue  general  provision  that  the 
UabOity  of  the  owner,  etc.,  "shall  in  no  case 
exceed  the  amount  or  value  of  the  interest  of 
mdi  owner  or  owners,  roBpectively ,  in  such  ship 
or  vessel  and  her  freight  then  pending." 

But  this  declaration  is  in  dose  harmony  with 
the  provision  of  a  transfer.  If  the  provision 
for  a  transfer  requires  the  owner  to  transfer  his 
whole  present  interest  in  the  vessel  for  the  bene- 
fit of  the  cieditCMT,  the  inference  is  necessary 
tod  unavoidable  that  this  declaration  means 
that  in  the  case  of  an  existing  wron|[-doing 
fessel  which  can  be  transferred,  the  liability  of 
the  owner  ahidl  not  exceed  the  amount  or  value 
of  the  interest  therein  which  the  owner  is  re- 
(piircd  to  tranafer  if  he  elects  to  transfer  any- 
thing. 

The  declaration  of  section  8  is  only  the  dec- 
oration of  the  maritime  law  that  the  ship- 
owner, in  the  cases  there  mentioned,  may,  if  he 
chooses,  restrict  his  creditor  to  the  remedy 
which  the  maritime  law  gives  him  in  ran 
teaiDst  the  vessel:  or,  as  it  is  expressed  in  The 
€  tAA,  the  "primary  liabili^'  is  regarded  as 
upon  the  vessel  and  the  limitation  "limits  the 
creditor  to  this  part  of  the  owner's  propertjr." 

For  the  statute  makes  no  attempt  to  interfere 
with  the  ordinary  jurisdiction  of  the  adnuralty 
court » Jt  rem.  Indeed  this  provision  for  a  trans- 
fer "to  a  trustee"  seems  to  have  been  intended 
fnr  the  purpose  of  aifording  the  state  or  oom- 
oion-law  courts  a  method  of  applying  the  stat- 
ute analogous  to  that  which  is  pecuBar  to  the 
vlmlralty  court. 

The  section  of  the  statute  providing,  with 
distinctness,  for  an  apportionment,  in  toe  case 
of  several  claimants,  of  "the  sum  for  which  the 
owner  may  be  liable  among  the  parties  entitled 
thereto,"  is  also  in  entire  harmony  with  the 
position  we  have  sought  to  maintain. 

What  is  the  sum  here  referred  to  ?  Obviously 
the  sum  which  is  "not  sufficient  to  make  com- 
pensation to  each"  of  these  parties;  and  that 
•am  is  the  "whole  value  of  the  vessel  and 
freight  for  the  vovage:"  and  that  vessel  is  the 
fessel  which,  by  the  maritime  law,  is  bound,and 
as  she  is  bound,  to  make  that  compensation. 
And  this  is  the  value  which,  as  we  have  seen, 
the  creditor  is  entitled  to  receive  by  the  statu- 
torv  transfer. 

fn  this  discussion  we  have  purposely  kept  in 
mind  the  case  of  an  existing  vessel — existing  at 
the  time  when  the  application  of  the  statute  is 
sought.  For  that  is  the  case  of  these  appellants. 
In  uct  their  case  is  that,  not  of  an  actually  ex- 
isting vessel  merely,  but  of  such  a  vessel  lying 
ander  actual  condemnation  of  the  admiralty 
court. 

The  question  concerning  these  appellants  is 
dimply  whether  this  statute  has  the  effect  to 
«.^'harge  a  vessel  so  situated  from  its  obliga- 
tioDS  in  sny  other  way  than  by  the  usual  one 
in  which  such  obb'gationsmay  be  discharged  in 
an  admiraltv  court 

Memrt,  Jeremiali  Halaey  and  J.  W.  0. 
Lemridge,  for  appellee: 

There  aie  now,  as  there  would  have  been  if 
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the  steamer  had  been  in  the  custody  of  the 
court  when  tlds  petition  was  filed,  onty  two 
questions  to  be  considered: 

1.  Is  the  petitioner  entitled  to  the  IfaniU- 
tion  which  the  statute  gives? 

2.  What  is  the  amount  at  which  the  statute 
fixes  such  limitation? 

That  it  is  entitled  to  such  limiUtlon  was 
settled  by  this  court  in  the  case  of  NarwUh  C*. 
V.  WrigM,  18  WaU.  104  (80  U.  8.  hk.  9(^  L. 
ed.  585),  and  this  proceeding  was  by  that  de- 
cision expressly  authorized,  and  has  oeen  taken 
in  strict  conformity  with  it  and  the  rulei  there 
established. 

In  that  case  this  court  held  that  'the  role  o  f 
the  maritime  law  was  intendedto be  adopted," 
and  that  the  owner's  liability  was  limited  to  Uiu 
value  of  his  interestin  the  vessel  and  her  freighi, 
viz. :  to  that  value  which  the  owner  would  have 
been  compelled  under  the  general  maritime  law 
to  surrender  hi  order  to  be  discharged  from 
liability. 

This  amount  has  been  fixed  and  accuzately 
fixed  by  the  report  of  the  commissioner  in  this 


The  valuation  of  the  steamer  at  the  time  the 
stipulation  was  taken  in  the  Place  suit  and 
after  she  had  been  raised  and  repaired  in  no 
way  affects  that  amount,  which  is  always  the 
same  whether  the  vessel  is  repaired  or  not 

See  "The  Ben^aetor*'  103  U.  8. 289  (Bk.  26, 
L.  ed.  851);  17  Blatchl,  229. 

Care  should  be  taken  to  discriminate  between 
the  rule  of  limitation  of  liability  and  the  pro- 
ceedings to  be  taken  to  obtain  such  Umitanon. 

The  rule  of  limitation,  under  the  maritime 
law,  is  that  the  liability  is  limited  to  the  ship 
and  the  freight;  ».  e,,  to  the  property  which  the 
shipowner  put  at  risk  for  the  expedition  in 
question—^  his  sea  fortune,  and  not  his  prop- 
erty on  land. 

Our  statute  contains  both  a  rule  of  limitation 
and  proceedings  to  obtain  the  benefit  of  it  The 
rule  of  limitation  which  it  awards  is,  as  was  de- 
cided by  the  supreme  court,  the  rrile  of  the 
maritime  law. 

The  proceedings  which  It  provides  are  two: 
(1)  appropriate  proceedings  before  a  competent 
court;  (2)  a  transfer  to  a  trustee  by  the  ship- 
owner or  shipowners  "  of  his  or  their  interest 
in  such  vessel  or  freight" 

And  furthermore  the  defense  of  limited  lia- 
bility may  be  availed  of  by  answer  or  plea,  at 
least  so  far  as  to  obtain  protection  against  the 
libelants  in  a  suit  in  admiralty,  to  recover  for 
the  damages  caused  by  the  collision;  and  where 
there  is  a  total  loss  of  ship  and  freight,  the 
statute  may  be  invoked  as  a  full  defense. 

Tha  Scotland,  105  U.  8.  24  (Bk.  26,  L.  ed. 
1001);  VwmmMen  v.  WJtittoiU,  21  Blatchf.  0. 
C.45. 

Whatever  be  the  proceeding,  the  rule  of 
limitation  must  be  the  same. 

The  question  raised  by  the  claim  of  the  ap- 
pellants, that  the  amount  collected  of  the 
insurers  should  have  been  included  in  the 
appraisement,has  not  been  expressly  determined 
by  this  court:  but  expressions  used  in  various 
opinions  indicate  that  ship  owners  are  Uable 
under  the  Act  for  such  insurance. 

The  Benrfaetor,  wpra,  246  (854);  The  North 
iSltor,  106  U.  8.  p.  29  (Bk.  27,  L.  ed.96);  iV<»nri(sft 
<h.  V.  WHghi,  wpra,  126  (598);  Ths  SeoOand, 
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nmra,  28(1002);  Moore  ▼.  ^m.  Trans.  Oo.  M 
fiow,  89  (66  U.  S.  bk.  16,  L.  ed.  674) 

The  dedsioiifl  of  the  diatrict  and  circuit  courts 
have  been  uniform  against  the  claim  of  the 
appellants. 

watton  ▼.  Markt,  2  Am.  Law.  Reg.  157;  8  Ben. 
p.  317;  17  Blatchf.  288;  TheJPMtigo,  2  FUp. 
466;  Thommeten  ▼.  WhittoiU,  iupra;  The  O&y 
of  Columbut,  22  Fed.  Rep.  460. 

"The  amount  or  value  of  the  interest  of  such 
owner  in  such  vessel  and  her  freight  then  pend- 
ing/' which  is  made  the  measure  of  his  liabil- 
ity, means  simplj  the  value  of  his  interest  or 
share. 

The  construction  of  section  4288,  is  aided  by 
the  language  of  section  4284,  being  section  4 
of  the  original  Act,  which  describes  the  liabil- 
ity as  "  &e  whole  value  of  the  vessel  and  her 
might  for  the  vovage." 

iJl  daims  for  dainages  arising  from  the  dis- 
aster stand  upon  an  equality  when  the  whole 
value  is  insufficient  to  make  fullcomoensation; 
and  the  measure  of  the  owner's  liab&ity  is  the 
same  whether  he  surrenders  his  interest  imder 
section  4285,  or  takes  "appropriate  proceed- 
ings" under  section  4284. 

The  "whole  value  of  the  vessel  and  ftet^t 
for  the  vovage"  Ib  dearly  the  limit  of  the  lia- 
bility; ana  in  the  case  of  part  owners,  each  is 
liable  only  for  the  value  of  his  interest  or  share 
in  the  ship. 

This  construction  gives  full  effect  to  the  lan- 
gua^  of  eadi  section,  and  renders  them  har- 
momous. 

The  entire  exemption  from  damage  by  fire 
given  by  section  42S2  tends  to  show  that  insur- 
ance was  not  included  in  the  amount  of  the 
owner's  liability,  under  section  4288. 

The  Act  should  be  f airlv  construed  for  the 
furtherance  of  the  object  m  view.  It  was  en- 
acted "to  encourage  persons  to  become  the 
owners  of  ships,"  and  to  encourage  navigation 
and  commerce. 

This  court,  from  the  case  of  1^  Oity  cflfor- 
iM6^,  nfpra,  to  the  case  of  the  i^voi(fon«0  4b  N. 
r.  5.  A  Go,  V.  mUMfg,  Co.  109  U.  8. 578  (Bk. 
27,  L.  ed.  1088),  has  manifested  no  hostili^  to 
the  Act.  but  has  construed  and  i^)plied  its  pro- 
visions in  a  liberal  spirit,  and  in  a  manner  to 
promote  the  mat  ana  important  benefits  which 
it  was  intended  to  confer  upon  the  shipping 
interests  of  thisooontiy. 

Mr.  Juitiee  Bradley  delivered  the  ophdon 
of  the  court: 

This  case  arose  out  of  a  eolliston  which  oc- 
curred on  Long  Island  Sound,  opposite  Hunt- 
ington, on  the  18th  of  April,  1866,  between 
the  Steamboat  "Oity  of  Iforwich,"  bdonging 
to  the  Norwidi  and  New  York  Transportation 
Ck)mpany,  the  appeUee,  and  the  schooner 
"Qeneral  S.  Van  Yliet,"  bdonffing  to  William 
A.  Wright  and  others,  appeUants,  hy  which 
thd  schooner  and  her  cargo  were  sunk  and  lost, 
and  the  steamboat  was  set  on  fire  and  sunk,  and 
her  carffo  lost  The  owners  of  the  schooner 
filed  a  nbd  in  pmwnam  in  the  District  Court  of 
the  United  States  forthe  Diistrict  of  Ck)nnecti- 
cut,  against  the  owners  of  the  steamboat,  and 
obtained  a  decree  for  about  $20,000  forthe 
schooner,  and  about  $2,000  for  her  cargo,  with 
interest  Before  the  decree  was  pasSao,  the 
respondent  filed  a  petition,  stating  that  pro- 
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ceedings  in  rrnn  had  been  commenced  against 
the  steamboat  in  the  District  Court  of  the 
United  States  for  the  Eastern  District  of  New 
York,  for  the  recovery  of  damages  for  the  loss 
of  the  cargo  on  board  said  steamboat;  and  il 
prayed  leave  to  show  the  whole  amount  of  dam- 
ages sustained  by  all  parties,  and  the  value  of 
the  steamer  and  ner  freiffht  then  pending;  and 
that  the  libdant  might  have  a  decree  for  onlv 
such  proportion  of  damages  sustained  by  it 
as  the  value  of  steamer  ana  freight  bore  to  the 
whole  amount  of  dams^es  sustained  by  all  par- 
ties l^  the  collision,  thu  claim  bdng  made  un- 
der the  Limited  Liability  Act  of  1861.  The 
district  court  denied  the  prayer  of  this  petition, 
holdinff  that  it  had  no  Jurisdiction  to  give  re- 
lief. On  appeal  to  the  circuit  court  the  decree 
was  affirmed  and  the  petition  for  limitation  of 
liability  was  denied,  on  the  ground  that  cases  of 
collision  were  not  within  the  Act  The  case 
then  came  to  this  court,  and  we  hdd.  first,  that 
the  Act  of  1851  adopted  the  general  maritime 
law  in  reference  to  limited  liability  as  contra- 
distinguished from  the  English  law,  measuring 
the  li^ity  by  the  value  of  ship  and  freight 
after,  instead  of  before,  the  collision;  seeonSlp, 
that  the  Act  embraced  cases  of  damage  re- 
ceived by  collision  as  well  as  cases  of  inlury  to 
the  cargo  of  the  olTending  ship;  thirty,  that 
the  District  Courts  of  the  United  States,  as 
courts  of  admiralty,  have  lurisdiction  to  ad* 
miidster  the  Ivwifourikly,  that  the  proper  court 
to  hear  and  determine  the  question  is  the  court 
which  has  pofisession  of  the  fund,  that  is,  the 
ship  and  might  or  the  proceeds  and  value 
thereof.  And  in  view  of  the  want  of  rules  of 
procedure,  and  of  any  uniform  practice  on  the 
subject,  we  directed  that  proceedings  should 
be  suspended  in  the  District  Court  oi  Connect- 
icut, m  order  to  give  the  respondent  an  op- 
pcntunity  of  making  the  proper  application 
to  the  District  Court  of  the  Eastern  District 
of  New  York,  which  had  possession  of  the 
steamer,  or  a  stipulation  for  her  value  in  lien  of 
the  steamer  itself.  We  also  adopted  some  gen- 
eral rules  of  practice  for  the  aid  and  guidance 
of  the  district  courts  in  sudi  cases.  18WalLl04 
[80  U.  S.  bk.  20,  L.  ed.  585]. 

The  Ubel  in  rem,  filed  in  the  District  Court 
for  the  Eastern  District  of  New  York,  was  filed 
l^  George  Phioe  and  Charles  Place  (now  appel- 
lants here)  in  August,  1866,  after  the  steam- 
boat had  been  raised  and  carried  to  the  shore 
of  Long  Island  and  repaired.  The  Norwich 
and  New  York  Transportation  Company  ap- 
peared as  claimant,  and  filed  an  answer  and  a 
petition  to  have  the  benefit  of  the  Act  of  1851 
tor  a  limitation  of  its  liability  to  the  value  of 
the  steamboat  and  freight  fMnding  at  the  time 
of  the  collision  and  fire.  Other  libeU  were  also 
filed  by  other  owners  of  cargo.  The  steamer 
as  repaired  was  appraised  at  $70,000. 

On  the  18th  day  of  June,  1872,  after  the  de- 
dsion  of  this  court  was  rendered  in  the  case  of 
Norwich  and  N.  T,  I^rans,  Co.  v.  Wright, 
the  Company,  by  leave  of  the  court,  filed  anew 
petition  in  the  District  Court  for  the  Eastern 
iMsdict  of  New  York  for  the  benefit  of  limited 
liability  under  the  Act  of  1851,  conformably  to 
the  rules  adopted  by  this  court 

The  petition  stated  the  various  daims  against 
the  vessd  arising  oat  of  the  collision  (amount- 
ing to  nearly  $100,000)9  the  previous  prooeed- 
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iBgii  thai  had  been  taken,  the  libda  that  had 
heen  filed,  the  drcamatences  of  the  loss,  the 
niaing  and  repair  of  the  Teflse],  etc. ;  and  pruyed 
for  a  new  appraisement  in  accordance  with  the 
dedsion  of  this  court,  a  monition  to  claimants, 
etc,  aa  win  more  follY  wpear  in  the  finding 
of  fads  made  l^  tkie  cueint  oonit,  hereinafter 


Orders  for  publication  and  appraiflement 
were  made  ponoant  to  the  prayer  of  the  peti- 
tibo,  and  the  conmiiasioner  appointed  to  make 
the  appraisement  reported  as  follows,  to  wit: 

"In  aaoertaining  the  value  of  the  steamboat 
C!tf  of  Norwich,  as  directed  by  the  order  of 
refexenoe  herein,  I  have  foUowed  what  I 
onderstood  to  have  been  the  decision  of  the 
Sapieme  Court  of  the  United  States  in  the  case 
of  Wr^t  against  the  owners  of  this  boat  (18 
WaD.  10^,  and  haye  ascertained  her  value  in 
die  sitaation  and  condition  she  was  in  after  the 
collision  and  before  she  was  raised;  and  I  find 
from  the  testimony  taken  before  me  that  she 
WIS  at  that  time  of  the  value  of  $2,600.  I 
have  arrived  at  such  value  by  taking  the  testi- 
mony as  to  her  value  in  New  York  after  the 
was  raised  l^  her  owners  and  brought  there, 
which  shows  that  she  was  then  and  there  worth 
the  sum  of  $25,000;  and  I  have  deducted  from 
that  amount  the  sum  of  $22, 500,  beln^  the  sum 
which,  according  to  the  testimony,  it  nad  actu- 
ally coet  to  raise  her  and  bring  her  to  New 
York,  which  leaves  $2,500  to  be  her  value,  as 
I  have  above  stated." 

Exceptions  were  taken  to  the  report:  first, 
that  Uie  former  appraisement  of  $70,000  was 
binding  on  the  parties  and  the  court;  secondly, 
that  the  appraisement  should  have  been  for  the 
vifaie  of  the  steamer  immediately  before  the 
collision;  thirdly,  that  it  should  have  been  for 
the  value  immediately  after  the  collision,  be- 
fore the  occuirenoe  of  damage  bv  the  fire; 
fourthly,  that  there  should  have  been  no  de- 
doctioii  for  the  expenses  of  raising  the  steamer; 
fifOily,  that  the  sum  of  $600  should  have 
been  added  for  the  pending  freight;  sixthly, 
that  the  money  reodved  for  insurance  on  tne 
vasaei  ahould  have  been  added,  amounting  to 
$49,283.07. 

llie  ezoeptiona  were  overruled,  and  a  decree 
was  nude  anthoridnff  the  petitioners  to  pay 
faito  court  the  sum  of  $9,500,  the  value  of  the 
rteamer,  and  directing  a  monition  to  issue,  dl- 
iag  all  parties  intereSed  to  appear  and  prove 
their  daima,  restraining  the  rurther  proeecu- 
tioo  of  an  suits,  and  appointing  a  commissioner 
to  take  proof  of  daima.  On  uesubsoquent  re- 
port of  the  oommisaioner  a  final  decree  was 
made  in  January,  1879,  distributing  the  fund 
fai  court  and  dischaxging  the  petitionera  from 
further  demanda. 

The  case  was  appealed  to  the  drcutt  oourt 
and  argued  before  Mr,  Jtutiee  Strong,  who,  in 
October,  1879,  afihmed  the  decree  of  the  district 
court,  but  the  decree  of  affirmance  was  not  en- 
tered untfl  July  8, 1882^  That  decree  is  now 
before  us  for  review. 

The  finding  of  facta  hy  the  circuit  court  is 
substantia  aa  fdllows : 

1.  It  states  the  fact  of  the  collision,  and  that 
"it  was  caused  l^  the  negligence  of  the  steam- 
boat's officers  or  hands,  without  any  design, 
neglect,  privity  ot  knowledge  of  her  owners. 
Yoy  soon,  within  half  an  hour  after  the  col- 
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lision,  the  boat  took  fire,  her  deck  and  upper 
works  were  burned  oif ,  and  she  sunk  in  about 
twen^  fathoms  of  water.  The  fire  was  the  di- 
rect conse<}uence  of  the  collision  and  insepa- 
rable from  It  It  was  caused  bv  the  rushing  of 
the  waters  through  the  broken  null  of  the  boat, 
whereby  the  fire  was  driven  out  of  the  furnaces 
upon  the  wood  work,  and  the  boat  sank  by 
reason  of  her  filling  with  water. 

"2.  At  the  time  of  the  disaster  the  boat  had 
a  cargo  of  merchandiBe  on  board  bdonging  to 
different  freighters,  all  of  whidi  was  totally 
lost  Thefraght  then  pending  amounted  to 
$800,  but  none  of  it  was  earned  or  received  by 
Uie  ship  owners. 

"8.  Sometime  after  the  steamboat  was  sunk 
and  her  cargo  destroyed,  die  was  raised  by  salv* 
on  and  taken  to  the  Long  Island  shore,  with* 
in  the  Port  of  New  York,  where  she  was  re- 
paired." 

4.  It  states  the  suit  by  Wright  A  Co.,  in  the 
District  Court  of  the  United  States  for  the  Dis- 
trict of  Connecticut,  and  the  decision  of  the  su- 
preme court  in  that  case. 

8«  It  states  the  proceedings  upon  libel  filed 
by  George  and  diaries  Place  in  the  District 
(%urt  for  the  Eastern  District  of  New  York, 
the  appraisement  at  $70,000,  and  the  release  of 
theveose]  to  the  complainant  (The  Norwich  & 
N.  Y.  Trans.  Co.)  upon  its  giving  stipulation 
therefor,  adding:  ''  The  stipulation  purported 
to  be  for  the  security  not  only  of  the  Messrs. 
Place,  but  also  for  the  beneilt  of  all  persons 
who  might,  by  due  proceedings  tn  said  court, 
show  themsdves  entitled  to  liens  upon  the  vea- 
sd  by  reason  of  said  collision.  The  appraise- 
ment was  of  the  vdue  of  the  vessd  as  it  was 
after  she  had  been  raised  and  rniaired.  It  was 
returned  into  the  court  on  the  11th  of  March, 
1887,  and  the  stipulation  in  the  amount  of  the 
appraisement  was  filed  on  the  d9th  dayof  the 
same  month.  On  the  90th  day  of  Decem- 
ber, 1869;  the  district  court  ordered  decrees  to 
be  entered  in  fator  of  the  libelants  in  all  the 
suits  commenced  against  the  steamer  as  af  ore- 
sdd 

"6.  Such  was  the  condition  of  the  litigation 
when  the  present  petition  was  filed  tn  July, 
1879,  after  the  rendition  of  the  Judgment  by 
the  supreme  court  in  the  pase  of  the  libel  of 
William  A.  Wrights!  a^.  in  the  District  Court 
of  Ocmne^cut  The  petition  prayed  that,  in 
conformi^  with  the  Act  of  Congreas,  the  de- 
ddon  of  tine  supreme  court,  and  tiie  admirdty 
rules  made  in  pursuance  thereof,  the  oourt 
would  cause  an  appraisement  to  be  made  of  the 
value  of  tiM  interest  of  the  petitioner  in  the 
steamboat,  and  her  freight  for  the  voyage  in 
whidi  die  was  employed,  for  which  it  waa 
liable;  and  that  an  order  diould  be  made  for 
paying  the  amount  of  such  valuation  into  court, 
or  for  giving  a  stipulation  tberefor,  with  sure- 
ties, ft  prayed  further  for  a  monition  against 
dl  the  persons  claiming  damages  arising  out  of 
the  sda  coUidon  and  fire,  citing  them  to  appear 
and  make  proof  of  their  claims;  and  it  prayed 
dso  for  a  restraining  order  against  the  rortner 
prosecution  of  all  or  any  suits  against  the  steam- 
boat or  the  petitioner  for  any  damage  caused 
by  the  collision,  fire  and  lora.  There  was  also 
a  prayer  for  general  relief.  The  monition  was 
issued,  the  appellants  appeared,  and  an  order 
was  made  tcy  an  appraisioment  of  the  amount  or 
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Ttdue  of  the  intereat  of  the  petitlonera  as  own- 
ers, respectiyely,  of  said  steamboat  and  her 
freight,  pending  for  the  voyage  upon  which  she 
was  employed,  for  which  the  petitioners  were 
liable.  'A  restraining  order,  as  prayed  for,  was 
also  i^ade.  Pursuant  to  the  durection  of  the 
court,  an  apinraisement  was  made.  The  ap- 
praiser ascertained  and  reported  the  value  of 
the  steamboat,  as  she  lay  immediately  after  the 
collision  and  fire,  and  before  she  was  raised,  to 
have  been  $2,500;  and  the  district  court  con- 
firmed the  report  and  ordered  the  amount  to  be 
Said  into  the  registry,  which  was  accordingly 
one. 

*'  7.  The  valne  of  the  interest  of  the  petition- 
ers in  the  steamboat,  as  she  was  immediately 
after  the  disaster,  was  $3,500  and  no  more. 

"8.  The  value  of  that  interest  immediately 
before  the  collision  was  $70,000. 

"  9.  When  the  collision  occurred  the  steam- 
boat was  insured  against  fire  (not  against  marine 
disaster),  and  upon  the  several  policies  the  pe- 
titioners, as  owners,  have  recovered  from  the 
underwriters  the  sum  of  $49,288.07;  that  part 
of  said  sum  was  recovered  by  the  petitioner 
herein  in  an  action  brought  by  it  in  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Connecticut  on  one  of  said  five  policies  against 
the  Western  Massachusetts  Inisurance  Com- 
pany. One  of  the  defenses  in  that  action  was 
that  the  loss  and  damages  were  occasioned  by 
the  collision  ^which  is  the  same  mentioned  in 
these  proceedmgs),  while  the  petitioner  herein 
claimed  that  the  greater  part  of  the  loss  was  by 
fire.  The  court  neld  in  that  case  that  there 
were  two  classes  of  losses :  one,  the  damage 
done  the  steamer  by  the  collision  itself,  and  the 
other  caused  by  the  fire.  The  damages  caused 
by  the  collision  were  proved  at  $15,000.  The 
damages  caused  hj^  the  fire  were  determined  to 
be  $69,000.  The  said  insurance  company  moved 
for  a  new  trial,  but  the  motion  was  denied. 

*'  10.  The  steamboat  itself  has  never  been 
surrendered  or  transferred  to  a  trustee  for  the 
persons  injured  by  her  fault" 

The  conclusions  at  which  Jwtiee  Strong  ar- 
rived upon  these  facts  were :  1.  That  the  value 
of  the  steamboat  immediately  after  the  collision 
and  fire,  as  she  lay  at  the  bottom  of  the  sound, 
with  her  pending  freight,  was  the  measure  of 
the  owners'  liability,  and  the  amount  to  be  ap- 
portioned. 2.  That  insurance  is  not  an  f»t^r«t< 
in  the  vessel  within  the  meaning  of  the  third  sec- 
tion of  the  Act  of  1851,  or  section  4288  of  the 
Revised  Statutes.  8.  That  the  limitation  of  the 
owners'  liability  under  the  Act  is  as  applicable 
when  the  proceeding  is  in  rem,  as  when  it  is  in 
personam;  so  that,  if  the  owner's  liability  is 
only  the  amount  of  the  vessel's  value  when  at 
the  bottom  of  the  sound,  the  vessel's  liability, 
after  being  raised  and  repaired,  is  no  greater. 

The  first  ground  of  error  which  we  shall  no- 
tice is  the  alleged  want  of  jurisdiction  in  the 
district  court  to  allow  a  reappraisement  of  the 
steamboat  for  the  purpose  of  fixing  her  value 
as  the  limit  of  the  owner's  liability,  after  her 
value  had  once  been  appraised  at  $70,000,  and 
she  had  been  delivered  to  the  claimants  upon 
their  stipulation  for  that  amount.  This  ground 
cannot  be  maintained,  because  the  question  had 
not  then  been  decided,  what  particular  time 
was  to  be  taken  for  Axing  the  value  of  the  ves- 
sel in  reference  to  tiie  mnited  liability  of  the 
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owners.  They  wished  to  have  possession  of 
her,  and  were  willing  to  give  a  stipulation  for 
her  full  value  at  that  time  in  order  to  obtain 
such  possession.  Had  the  vessel  remained  ia 
custody  until  the  final  petition  for  a  limited  lia- 
bility was  filed,  the  court  would  have  been  at 
liberty  then  to  determine  the  time  at  which  tbo 
value  of  the  vessel  should  be  taken  for  thai 
purpose,  and  to  order  a  new  appraisement  if 
necessary.  The  stipulation  given  merely  stood 
in  place  of  the  vessel  itself,  and  did  not  de> 
prive  the  court  of  any  of  its  power.  The  sub- 
sequent trial  on  the  merits,  the  interlocutoiy 
decree  in  favor  of  the  libelants,  and  the  report 
of  the  conunissioner  showing  the  amount  of 
their  dama^,  did  not  precluae  the  claimants 
from  exercising  their  ri^rht  to  proceed  for  a 
limitation  of  their  liability  under  the  rules  of 
procedure  adopted  by  this  court.  The  trial  on 
the  merits  resulted  in  determining  which  vessel 
was  in  fault,  and  in  liquidating  t£e  amount  of 
damage  sustained  by  the  libelants,  to  be  used 
as  a  basis  of  their  pro  rata  share  in  the  fund 
which  might  ultimately  be  decreed,  subject  to 
their  claim  and  the  claims  of  other  parties.  It 
did  not  settle  the  amount  of  that  fund,  nor  the 
extent  of  the  liabiliJ^  of  the  owners  of  the  steam- 
er. In  the  case  of  1%  Benefactor,  103  U.  S.  239 
[Bk.  25,  L.  ed.  851],  this  matter  was  fully  con- 
sidered,and  weheldthat*'Theamount  recovered^ 
whether  before  the  limitation  proceedings  are 
commenced  or  afterwards,  and  whether  m  the 
court  of  first  instance  or  an  appellate  court, 
will  stand  as  the  recoveror's  basis  for  pro  rata 
division  when  the  condemned  fund  is  distribut- 
ed. In  all  other  respects  the  proceedings  for 
obtaining  a  limitation  of  liability  may  proceed 
in  the  ordinary  course."  In  view  of  the  want 
of  any  settled  practice  on  the  subject,  this 
court,  in  its  opinion  in  the  case  of  Norwich  d 
J^,  T.  Trans,  Go,  v.  Wright,  suggested  the  pre- 
cise course  which  was  taken  by  the  petitioners. 
(18  Wall.  126.)  We  thmk  it  was  the  propei 
course,  and  that  the  district  court  had  jurisdic- 
tion to  entertain  the  petition,  and  to  order  a  new 
appraisement 

The  next  question  to  be  considered  is:  At  what 
time  ought  the  value  of  the  vessel  and  her  pend- 
ing freight  to  be  taken,  in  fixing  the  amount  of 
her  owners'  liability?  Ought  it  to  be  taken  as 
it  was  immediately  before  the  collision  or  after- 
wards ?  And  if  atterwards,  at  what  time  after- 
wards? The  first  question  has  been  repeat- 
edly answered  by  the  decisions  of  this  court. 
We  held  in  Norwich  Co.  v.  Wright,  and  have 
held  and  decided  in  many  cases  since,  that  the 
Act  of  Congress  adopted  the  rule  of  the  mari- 
time law  ascontradistmguished  from  that  of  the 
English  law  on  this  subject ;  and  that  the  value 
of  me  vessel  and  freight  after,  and  not  before, 
the  collision  is  to  be  taken.  But  at  what  pre- 
cise time  after  the  collision  this  value  should 
be  taken  has  not  been  fully  determined  so  as 
to  establish  a  general  rule  on  the  subject.  That 
is  a  question  which  deserves  some  considera- 
tion. In  the  case  of  Ths  Scotland,  105  U.  S. 
24  [Bk.  26.  L.  ed.  1001],  the  collision  occurred 
opposite  Fire  Island  Light,  and  the  steamer, 
being  much  injured,  put  back,  in  order  if  pos- 
sible to  return  to  New  York,  but  was  unable 
to  get  further  than  the  middle  ground  outside 
ana  south  of  Sandy  Hook,  where  she  sank,  and 
nothing  was  saved  but  a  few  strippings,  taken 
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from  her  before  she  went  down.  We  held  that 
these  strippiDgs  were  all  of  the  ship  that  could 
be  Talued,  although  she  had  run  thirty  or  forty 
miles  after  the  collision.  The  value  was  taken, 
not  as  it  was,  or  as  it  might  have  been  supposed 
to  be,  immediately  after  the  collision,  but  as  it 
was  after  the  efTects  of  the  collision  were  fully 
developed  in  the  sinking  of  the  ship. 

An  examination  of  the  statute  will  afford 
light  on  this  subject  Section  4S88  declares 
that  the  liability  of  the  owner  of  any  vessel  (for 
various  acts  and  things  mentioned)  shall  '*in  no 
case"  exceed  the  value  of  his  interest  in  the 
F^l  fessel  and  her  freight  then  pending.  When  it 
says  "  in  no  case,  does  it  mean  £at  for  each 
cam  of  "  embezzlement,  loss,  destruction,  col* 
lision,  etc.,  happening  during  the  whole  voyage, 
his  liability  may  extend  to  the  value  of  his 
whole  interest  m  the  vessel?  Twenty  cases 
might  occur  in  the  course  of  a  vovage,  and  aU 
at  different  times.  Does  not  the  provision 
made  in  the  4284th  section,  for  comi)ensation 
pro  rata  to  each  party  injured,  apply  to  all 


J  of  loss  and  dama^  happening  during  the 

entire  voyage ;  happenmg,  that  is,  by  the  fault 
of  the  master  or  crew,  and  without  tne  privity 
or  knowledge  of  the  owner  ?  Pending  might 
is  of  no  imlue  to  the  shipowner  until  it  is  earned ; 
snd  it  is  not  earned,  if  earned  at  all,  until  die 
oondusion  of  the  voyage.  Does  this  not  show 
that  every  "  case "  in  which  the  principle  of 
limited  liability  is  to  be  applied  means  every 
voyage?  We  think  it  does.  It  seems,  to  us 
that  toe  fair  inference  to  be  drawn  from  section 
4288  is  that  the  wyage  defined  the  limits  and 
hoondaiy  of  the  eaeui,  or  case,  to  whidi  the 
law  is  to  be  applied. 

This  is  rendered  certam  by  the  language 
of  section  4284,  which  is :  "  Whenever  any 
SQch  embezzlement,  loss,  or  destruction  is  suf- 
fered by  several  freightero,  or  owners  of  goods, 
waies^  merchandise,  or  any  property  whatever, 
M  ^  warns  fxfyage,  and  tne  whole  value  of 
the  vessel,  and  her  freight  for  the  wyage,  Is 
not  sufficient  to  make  compensation  to  each  of 
them,  they  shall  receive  compensation  from  the 
owner  «f  the  vessel  in  proportion  to  thehr  re- 
spective losses. "  There  may  be  more  than  one 
case  of  embezzlement  during  the  voyage,  and 
more  than  one  case  of  loss  and  destruction,  and 
they  may  happen  at  different  and  successive 
tunes,  yet  they  are  to  be  compensated  pro  rata. 
This  shows  conclusively  that  it  must  be  at  the 
termination  of  the  "voyage,"  that  the  vessel  is 
to  be  appraised,  and  the  freight  (if  any  be 
earned)  is  to  be  added  to  the  account  for  the 
porpose  of  showing  the  amount  of  the  owner's 
Babflity. 

This  conclusion  is  corroborated  by  section 
4285,  which  declares  that  it  shall  be  a  sufficient 
compliance  with  the  requirements  of  the  law  if 
the  owner  shall  transfer  his  interest  in  the  ves- 
sel and  freight  to  a  trustee  for  the  benefit  of  the 
claimants.  In  most  cases  this  cannot  be  done 
until  the  voyage  is  ended,  for,  unto  then,  the 
jH^  embezzlement,  loss,  or  destruction  of  property 
^^    cannot  be  known. 

And  this  was  manifestly  the  maritime  law, 
for  by  that  law  the  abandonment  of  the  ship 
and  freight  (when  not  lost)  was  the  remedy  of 
the  owners  to  acquit  themselves  of  liability ; 
and,  of  course,  this  could  only  be  done  at  the 
lennination  fA  the  voyage.  If  the  ship  was 
tl8  U.  & 


lost,  and  the  voyage  never  completed,  the  own- 
ers were  freed  from  all  liability.  Boulay  Patv, 
Droit  Com.  Mar.  tit.  III.  sec.  1,  pp.  263,  2/5, 
etc.;  Emerigon,  Oontrats  &  la  Grosse,  chap.  4, 
sec.  11,  Subs.  1,2;  Valin,  Com.  lib.  11.  Ut.  VIII. 
art.  II.;  Consolato  del. Mare,  chaps.  84  (141). 
186  (182),  227  (194),  239;  Pardessus,  Collection, 
vol.  2;  Cleirac,  Nav.  de  Rivieres,  art.  XV. 

If,  however,  by  reason  of  the  loss  or  sinking 
of  the  ship  the  voyage  is  never  completed,  but 
is  broken  up  and  ended  by  causes  over  which 
the  owners  have  no  control,  the  value  of  the 
ship  (if  it  has  any  value)  at  the  time  of  such 
breaking  up  and  ending  of  the  voyage  must  be 
taken  as  the  measure  of  the  owners'  liability. 
In  most  cases  of  this  character  no  freight  will 
be  earned;  but  if  any  shall  have  been  earned, 
it  will  be  added  to  the  value  of  the  ship  in  esti- 
mating the  amount  of  the  owners'  Uability. 
These  consequences  are  so  obvious  that  no  at- 
tempt at  argument  can  make  them  any  plainer. 

If  this  view  is  correct,  it  follows,  as  a  matter 
of  course,  that  any  salvage  operations,  under- 
taken for  the  purpose  of  recovering  from  the 
bottom  of  the  sea  any  portion  of  the  wreck, 
after  thedisastrous  ending  of  the  voyage  as  above 
supposed,  can  have  no  effect  on  the  question  of 
the  liability  of  the  owners.  Their  liability  is 
fixed  when  the  voyage  is  ended.  The  subse- 
quent history  of  the  wreck  can  only  furnish  ev- 
idence of  its  value  at  that  point  of  time.  And 
it  makes  no  difference,  in  this  regard,  whether 
the  salvage  is  effected  by  the  owners,  or  by  any 
other  persons.  Having  fixed  the  point  of  time 
at  which  the  value  is  to  be  taken,  the  statute 
doe«  the  rest.  It  declares  tiiat  the  liability  oi 
the  owner  shall  in  no  case  exceed  the  amount 
or  value  of  the  interest  of  such  owner  in  such 
vessel  and  her  freight  then  pending.  If  the 
vessel  arrives  in  port  in  a  damaged  condition, 
and  earns  some  neight,  the  value  at  that  time 
is  the  measure  of  liability;  if  she  goes  to  the 
bottom  and  earns  no  freight,  the  value  at  that 
time  is  the  criterion.  And  the  benefit  of  the 
statute  may  be  obtained,  either  by  abandonin^c 
the  vessel  to  the  creditors  or  persons  injured,  oi 
by  having  her  appraisement  made  and  payin^^ 
the  money  into  court,  or  giving  a  stipulation  ir 
Ueu  of  it,  and  keeping  the  vessel  This  double 
remedy  given  by  our  statute  is  a  great  conven 
ience  to  all  parties.  It  does  not  make  two 
measures  or  standards  of  liability;  for  the 
measure  is  the  same  whichever  course  is  adopt- 
ed; but  it  enables  the  owner  to  la^  out  money 
in  recovering  and  repairing  the  snip,  without 
increasing  the  burden  to  which  he  is  subjected. 

It  follows  from  this  that  the  proper  vahia- 
tiofl  of  the  steamer  was  taken  in  the  court  be- 
low, namely:  the  value  which  she  had  when 
she  had  sunk,  and  was  lying  on  the  bottom  of 
the  sea.  That  was  the  termination  of  the  voyage. 
The  next  question  to  be  considered  is 
whether  the  petitioners  were  bound  to  account 
for  the  insurance  money  received  by  them  for 
the  loss  of  the  steamer,  as  a  part  of  their  inter- 
est hi  the  same.  The  statute,  section  4283,  de- 
clares that  the  liability  of  the  owner  shall  not 
exceed  the  amountor  value  of  his  interest  in  the 
vessel  and  her  freight ;  and  section  4285  de- 
clares that  it  shall  be  a  sufftcient  compliance 
with  the  law.  if  he  shall  transfer  his  interest  in 
such  txssel  and  freight,  for  the  benefit  of  the 
claimants,  to  a  trustee.  Is  insurance  an  interest 
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In  the  veasd  or  trMt^  insured,  within  the 
meaning  of  the  law?  That  is  the  precise  ques- 
tion beu>re  us. 

It  seems  to  us,  at  flist  view,  that  the  learned 
lustice  who  decided  the  case  below  was  rig[iit 
tn  holding  that  the  word  "interest"  was  in- 
tended to  refer  to  the  extent  or  amount  of  own- 
ership which  the  party  had  in  the  vessel,  such 
as  his  aliquot  share,  if  he  was  only  a  port  owner, 
or  bis  contingent  interest,  if  that  was  the  char- 
acter of  his  ownership.  He  might  be  absolute 
owner  of  the  whole  ship,  or  he  might  own  but 
a  small  fractional  part  of  her,  or  he  might  have 
a  temporary  or  contingent  ownership  of  some 
kind  or  to  some  extent.  Whatever  the  extent 
or  character  of  his  ownership  might  be,  that  is 
to  sav,  whatever  his  interest  in  the  ship  might 
be,  the  amount  or  value  of  that  interest  was  to 
be  the  measure  of  his  liability. 

This  view  Is  corroborated  by  reference  to  a 
rule  of  law  which  we  touppose  to  be  perfectly 
weU  settled,  namely:  that  tne  insurance  which 
a  person  has  on  property  is  not  an  interest  in 
the  property  itsdf ,  but  is  a  collateral  contract, 
personal  to  the  insured,  guarantying  him 
against  loss  of  the  property  by  fire  or  other  spe- 
cified casualty,  but  not  conferring  upon  him 
any  interest  in  the  property.  That  interest  he 
has  already,  by  virtue  of  his  ownership .  If  it 
were  not  for  a  rule  of  public  policy  against 
wagers,  requiring  insurance  to  be  for  indemnity 
merely,  he  could  just  as  well  take  out  insurance 
on  another's  property  as  on  his  own,  and  it  is 
manifest  that  this  would  eive  him  no  interest 
in  the  property.  He  would  have  an  interest  in 
the  event  of  its  destruction  or  nondestrucdon; 
but  no  interest  in  the  property.  A  man's  inter- 
est in  property  insured  is  so  distinct  from  the 
Insurance,  that  unless  he  has  such  an  interest 
independent  of  the  insurance,  bis  policy  will 
be  void. 

This  rule  of  law  manifests  itself  In  various 
ways.  If  a  mortgagor  insures  the  property 
mortgaged,  the  mortgagee  has  no  interest  in 
the  insurance.  He  may  stipulate  that  the  pol- 
icy shall  be  assigned  to  him,  and  the  mortgagor 
may  agree  to  assign  it;  and  if  it  be  assigned 
with  the  insurer's  consent,  the  mortgagee  will 
then  have  the  benefit  of  it;  or,  if  not  MSigned 
accordinjg  to  agreement,  the  mortgagee  may 
have  relief  in  equity  to  obtain  the  benefit  of  it. 

So  where  proper^  is  sold,  the  insurance  does 
not  follow  it,  but  ceases  to  have  any  value,  un- 
less the  insurer  consent  tb  the  transfer  of  the 
policy  to  the  grantee  of  the  property.  In  other 
words,  the  contract  of  insurance  does  not  at- 
tach itself  to  the  thing  hisured,  nor  go  with  it 
when  it  is  transferred.  ^ 

It  is  hardly  necessary  to  cite  authorities  for  a 
rule  which  has  become  so  elementary.  WewiD 
only  refer  to  a  few  of  them.  Lord  G7ian,  King 
in  Lifneh  v.  BaUai,  4  Bro.  Pari.  Cas.  497;  A  O. 
2Mar8ha]],Ins.801;  LardBsudwicke  in  8adl&r$ 
Co,  V.  Badeoek,  2  Atk.  654;  CarroU  v.  Boston 
Marine  Ins.  Go,  8  Mass.  615;  (hktmbia  Ins,  Oo, 
V.  Lawrence,  10  Pet.  607,  612  [86  U.  8.  bk.  9, 
L.  ed.  512,  5141;  Carpenter  y.  Providence  W.  In$. 
Go,  16  Pet.  495, 608 141  U.S.  bt  10,L.ed.  1044, 
1048];  uStnalne.  C6,y.  Tyler,  16  Wend.  886. 
897;  WOeon  v.  Hia,  8  Met.  68;  Powlee  v.  Innee, 
11M.A;W.18;  MeI)andldy,Blacie»Admr,2Xi 
Ohio,  185;  Plimptons.  Jni,Go,  48  Vt.  497. 

CarroUY.  Boston  Marine  Ine,  Oo„  PmOes  v. 


Iwnee,  and  MeDoneid  t.  Btad^s  Aimr,.  were 
cases  of  noiarine  insurance,  and  the  same  rule 
was  followed  in  those  cases  as  in  cases  of  inr 
suranoe  against  fire. 

It  is  not  an  irrelevant  consideration  in  this  re- 
gard that  the  owner  of  the  proper^  is  under 
no  obligation  to  have  it  insured.  It  u  purely  a 
matter  of  his  own  option.  And  beine  so.  it 
would  seem  to  be  only  fair  and  right,  and  a  log- 
ical consequence,  that  if  he  chooses  to  insure, 
he  shoula  have  the  benefit  of  the  insurance. 
He  does  not  take  the  price  of  insurance  from 
the  thing  insured,  but  takes  it  out  of  the  gen- 
eral mass  of  his  estate,  to  which  his  general 
crediton  have  a  right  to  look  for  the  satisfac- 
tion of  their  claims.  They  are  the  creditors  who 
have  the  best  right  to  the  insurance. 

Stress  is  laid  upon  the  hardship  of  the  case. 
It  is  said  to  be  unjust  that  the  shipowner  should 
be  entirely  indemnified  for  the  loss  of  his  vessel, 
and  that  the  parties  who  have  suiHrered  loss 
from  the  collision  by  the  fault  of  his  employees 
should  get  nothing  for  their  indemnity.  This 
mode  of  contrast  in  ?  the  condition  of  the  parties 
is  fallacious.  If  the  shipowner  is  indemnified 
against  loss,  it  is  because  he  has  seen  fit  to  pro- 
vide himself  with  insurance.  The  parties  suf- 
fering loss  from  -  the  coUi^on  could,  if  they 
chose,  protect  themselves  in  the  same  way.  In 
fact  they  generally  do  so;  and  when  they  do,  it 
becomes  a  question  between  their  insurers  and 
the  shipowner,  whether  they  or  he  shall  have 
the  benefit  of  his  insurance.  His  insurers  have 
to  pay  his  loss.  Why  should  not  the  insurers 
of  the  other  parties  pay  their  lo^?  The  troth 
is,  that  the  whole  question,  after  all,  comes 
back  to  this:  whether  a  limited  liability  of  ship- 
owners is  consonant  to  public  policy  or  not. 
Congress  has  declared  thi^  it  is,  and  they,  and 
not  we,  are  the  Judges  of  that  questioiL 

Having,  as  we  think,  ascertained  the  true  con- 
struction of  the  statute,  the  point  in  dispute  is 
really  settled.  It  is  a  question  of  construction, 
and  does  not  require  an  examination  of  the  gen- 
eral maritime  law  to  determine  it  £f  the  rule 
of  the  maritime  law  is  different,  the  statute 
must  prevail.  But  from  sudb  examination  as 
we  have  been  able  to  make,  we  think  that  the 
weight  of  maritime  authority  is  in  accord 
with  the  disposition  of  our  statute  as  we  have 
construed  it,  and  that  the  statute  has  adopted 
the  maritime  law  on  this  point  as  well  as  on  the 
question  of  time  for  estimating  the  value  of  the 

The  contract  of  insurance  is  of  modem  origin. 
It  is  not  mentioned  in  the  early  treatises  or  com- 
pilations of  the  maritime  law.  It  is  but  little 
noticed  prior  to  the  sixteenth  century.  On  a 
question  like  the  present  we  naturaUy  turn  to 
Uie  French  writers,  who  are  distinguished  for 
their  great  learning  and  acumen  on  maritime 
subjects.  The  principal  text  law  on  whicli 
they  rely,  prior  to  the  Code  of  Commerce  adopt- 
ed in  the  present  century,  is  the  Ordinance  de  la 
Marine  of  1681.  By  this  ordinance  it  is  declared 
that  the  owners  of  ships  shaU  be  responsible  for 
the  acts  of  the  master;  but  they  shall  be  din- 
charfl«d  therefrom  by  abandoning  their  vessel 
and  tne  freight.  The  Code  of  Commerce,  art. 
216,  has  substantially  the  same  provision.  Be- 
yond this  general  declaration,  which  is  simply 
an  announcement  of  the  maritime  law  on  the 
subject,  the  special  rules  applicable  to  particu- 
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br  cases,  snd  necessanr  for  securing^ the  benefit 
nf  ibe  general  rule  in  all,  have  to  be  clrawn  from 
the  general  principles  of  the  same  maritime  law. 
Whether  in  abandoning  the  ship  to  the  cred- 
itors the  owners  are,  or  are  not,  obliged  to  aban- 
don the  insurance  effected  on  the  ship,  is  a 
question  which  had  to  be  decided  by  the  appli 
cation  of  the  general  ]principles  referred  to. 

The  history  of  opmion  amongst  maritime 
writers  <mi  this  subject  is  briefly  this:  YaUn  and 
Emerigon,  two  great  French  lurists,  oontempo- 
nries  and  f  rienas,  wrote  on  the  maritime  law. 
In  1760  Yalin  published  his  New  Commentary 
on  the  Ordinance  of  the  Marine  of  1681.  In 
1783  Emeri^n  published  his  Treatise  on  As- 
nrsncQS  and  Contracts  of  Bottomry.  (Traite 
des  ABsnrances  et  Contrats  a  la  Grosse). 
Emerigon  furnished  Yalin  a  large  portion  of 
the  materials  of  which  the  latter^s  commentary 
was  oompoeed.  Both  of  them  are  regarded  as 
^.  ^reat  authorities  on  maritime  law.  These  ]u- 
^J  nts  differed  on  the  question  we  are  consider- 
ing. Yalin  thought  that  those  who  furnished 
mairrialw  and  supplies  for  a  ship  and  those  who 
lalx>red  on  its  construction  or  repair  should 
have  the  power  of  transferring  their  lien  on  the 
Tosd  to  the  insurance  money  received  by  the 
owner  for  its  loss.  He  reasons  that  this  should 
be  so  because  the  materialmen  and  the  work- 
men helped  to  make  the  thin^  which  forms  the 
■object  of  the  insurance;  whilst  he  admits  that 
tePariement  of  Bourdeauxhad  decided  other- 
wise as  late  as  September,  1768.  So  that  the 
views  expressed  by  Yalin  seem  to  be  his  opin- 
ion of  what  the  Jaw  ought  to  be  rather  than 
what  it  was.  YaMn,  Com.  YoLI..816,816,lib. 
L  tit  Xn.  art  III. 

Emerigon  strenuously  opposes  Valin's  opin- 
ion. His  reasons  are,  that  liens  are  Hrieti  jurU, 
and  are  not  to  be  extended  by  construction;  that 
if  Yalin'a  rule  is  well  founded,  a  vendor  on 
credit  would  have  a  lien  on  the  price  arising  on 
t  subsequent  sale  of  the  same  thing  by  his 
vendee  after  the  thing  itself  had  ceasedto  exist, 
which  was  contrary  to  repeated  decisions;  that, 
by  stronger  reason,  materialmen  and  workmen 
have  no  nen  on  the  assurance  of  a  ship  which 
never  belonged  to  them,  for  there  is  nothing  es- 
leDtially  common  between  the  right  of  pledge 
sod  that  of  property;  that  the  ordinance  gives 
DO  privilege  to  the  materialmen  and  workmen, 
except  on  the  ship;  and,  therefore,  they  have 
none  on  the  insurance  according  to  the  rule  of 
strict  construction  already  stated;  that  if  the 
Aip  were  represented  hv  the  insurance,  it  would 
be  neoessary  to  give  the  same  privilege  to  the 
seamen  and  all  other  privileged  crediton, which 
would  destroy  the  wfiole  object  of  insurance; 
that,  on  the  spme  principle,  insurance  ought  to 
be  represented  by  reinsurance,  which,  it  is  well 
settled,  cannot  be  done.  Emerigon,  Contrats 
a  la  Grosse,  chap.  12,  sec.  7. 

The  opinion  of  Emerigon  was  followed  with 
but  little  dissent  until  a  recent  period.  The 
most  prominent  writer  who  disagreed  with  him 
was  Pardessus,  who,  in  the  first  edition  of  his 
Droit  Commercial,  published  in  1814  (art.  668), 
after  stating  the  general  rule  that  the  owner 
may  discbatge  himself  from  responsibility  by 
|496]  abandoning  the  ship  and  freight,  added.  "U 
these  thines  haye  been  insured,  he  ought  to 
abandon  abo  his  rights  against  the  insurers." 
This  sentimimt  is  repeated  as  his  personal  opin- 
M8  U.  8.  U.  8..  Book  80. 


ion  in  the  subsequent  editions  of  his  work 
(same  art.  668),  but  he  ia  obliged  to  concede  that 
the  law  is  otherwise.  In  the  edition  of  1841» 
article  694,  2d,  after  asking  the  question 
Vhether  a  creditor,  having  a  privilege  or  a  hy- 
pothecation on  a  thing  insured,  could  require  a 
distribution  of  the  insurance  money  as  would 
be  made  of  the  price  on  a  sale,  he  says:  "I  think 
not;  there  is  not  the  same  reason.  In  the  case 
of  sale  the  price  must,  in  the  nature  of  things, 
represent  the  thinff  sold,  the  owner  parting  with 
it  only  for  that;  in  the  case  of  insurance  the 
thin^  has  perished — ^it  has  not  been  assigned  in 
consideration  of  any  price.  The  debtor  has 
procured,  it  is  true,  a  guaranty,  by  the  effect  of 
which  the  insurer  pays  him  the  value  of  it;  but 
this  guaranty  is  the  result  of  an  amemeot,  in- 
dependent of  the  engagements  of  the  assured 
with  any  particular  creditors.  The  value  paid 
does  not  represent  the  thing  insured,  except  in 
the  relations  between  the  insurer  and  the  in- 
pTired;  not  in  the  relation  between  the  latter  and 
his  creditore,  except  as  an  accession  to  the  mass 
of  his  property,  against  which  the  creditors  mav 
prosecute  their  actions  according  to  the  princi- 
ple of  the  dvil  law  by  which  aU  the  property 
of  a  debtor  is  the  common  pledge  of  his  credit- 
ors; but  without  any  preference,  none  of  them 
having  a  peculiar  right  to  a  privilege  on  the 
contract  of  insurance  which  has  caused  the 
amount  assured  to  be  added  to  the  assets  of  the 
common  debtor.  It  would  be  otherwise,  un- 
doubtedly, if  the  debtor,  in  borrowing  upon  a 
hypothecation  of  a  house  insured,  should  at  the 
same  time  assign  to  his  creditor  the  contingent 
beneflts  of  the  insurance  to  serve  for  his  dis- 
charge to  that  extent,  and  if  the  creditor  should 
duly  notify  the  insurer,"  etc. 

This  passage  shows  that  even  Pardessus  ad- 
mitted me  law  to  be  as  Emerigon  had  decUirod 
it. 

Boulay-Paty,  the  contemporary  of  Pardessus, 
who  published  his  work  on  Mantime  Commer- 
cial Law  (Droit  Commercial  Maritime)  in  1821, 
warmly  espouses  the  views  of  Emerigon.  His 
observations  on  the  subject  are  exceedingly  sen- 
sible and  persuasive.  After  quotine  the  views 
of  Valin  and  Emerigon,  he  says:  ^*We  must 
agree  that  Emerigoirs  opinion  is  most  conform- 
able to  principle,  and  that  the  transfer  or  sub- 
ro^^on  of  wliich  Yalin  speaks  is  not  admissl- 
ble;"  that  is,  the  transfer  of  the  lien  from  the 
property  to  the  insurance.  He  adds:  "The 
axiom  iui^rogatum  tenet  locum  mtbrogaH  should 
be  understood  as  applicable,  when  the  thing  has 
been  changed  into  something  else  by  the  owner, 
who  has  received  the  other  thing  in  its  place: 
as  in  the  case  when  the  owner  of  a  ship  hais  sold 
it,  it  is  certain  that  the  lien  \b  transferred  ac- 
cording to  undoubted  law  to  the  price.  But 
when  ttie  thing  is  perished  in  the  hands  of  thd 
debtor  certainly  all  lien  is  extinct.  (L  8  ff 
quit>u$  modU  ptgntu  wi  hypotheea  9oMtur).  Is 
It  possible  to  suppose  that  an  insurance,  which 
is  an  agreement  foreign  to  the  crediton  hold- 
ing Hens,  which  has  been  effected  between  the 
owners  and  a  third  party,  can  have  the  effect 
to  bring  again  into  fife  the  lien  on  the  ship?" 
Vol.  I.  p.  186. 

He  goes  on  to  argue  the  question  at  great 
length,  and  with  much  force;  but  it  would  ex- 
tend this  opinion  too  much  to  quote  his  argu- 
ment at  length.    One  more  extract  wiU  suffice. 
10  IM 
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After  diowinff  the  difference  between  abandon- 
ment to  the  Hen  creditors  and  surrender  to  the 
insurers,  and  that  the  latter  does  not  interfere 
with  or  prevent  the  former,  he  says:  , 

*'The  product  of  the  insurance  is  the  pricyo 
of  the  premium  which  the  ship  owner  has  paid 
to  insure  the  ship.  Tliis  premium  is  not  bound 
as  a  security  for  debts  and  obligations  con- 
tracted by  the  captain;  the  law  expressly  binds 
the  ship  and  freight  alone  to  that.  The  Code 
of  Commerce  gives  to  shippers  a  lien  only  on 
ship  and  freight;  consequently  they  have  none 
on  the  insurance.  In  general  the  ship  is  not 
represented  by  the  insurance,  which,  after  the 
loss  of  the  ship,  becomes  a  right  existing  by 
[6IM]  itself  which  gives  a  direct  personal  action  in 
favor  of  the  insured. 

"All  these  principles,  besides,  agree  with 
equity  and  the  weU  understood  interests  of  com- 
merce. Without  this  rule,  indeed,  insurances 
on  the  hull  of  a  ship  would  become  illusory  for 
her  owner,  since  he  would  have  no  way,  even 
by  stipulating  for  a  guaranty  against  barratry 
of  the  master,  which  it  is  customary  to  do,  to 
protect  himself  against  any  other  loss  than  that 
of  the  premium;  and  yet  this  is  both  the  object 
of  insurance  and  the  motive  for  which  ^e 
premium  is  paid."    Vol.  I.  pp.  291,  292. 

During  the  seven  years  from  1827  to  1884 
an  animated  controversy  was  carried  on  in 
France  on  the  question  whether  article  216  of 
the  Code  of  Commerce,  in  speaking  of  the 
"acts"  (fails)  of  the  master,  meant  to  include 
his  contracts  lawfully  made  in  the  course  of  the 
voyage,  or  only  his  wrongful  acts;  and  finally 
the  matter  came  before  the  legislative  body  for 
solution.  In  1841  that  body  modified  article  216 
so  as  to  expressly  embrace  conti-acts  of  the 
master,  as  well  as  other  acts.  It  was,  at  the 
same  time,  souj^ht  to  introduce  a  clause  which 
should  render  it  the  owner's  duty,  in  abandon- 
ing the  ship  and  freight  to  obtain  the  benefit  of 
limited  liability,  also  to  abandon  his  claim  for 
insurance  on  them;  but  this  provision  failed  to 
receive  assent  The  law  remained  as  it  had 
always  been. 

In  1859  two  very  able  works  were  published 
In  France  in  whicn  the  subject  was  again  dis- 
cussed; one  by  Edmond  Dufour,  entitled 
"Droit  Maritime,"  and  one  by  J.  Bedarride,  en- 
titled "Droit  Commercial,"  a  commentary  on 
the  Code  de  Commerce. 

Dufour  attempted  to  renew  the  controversy, 
although  he  admitted  that  the  views  of  Emeri- 
gon  had  been  acquiesced  in  even  by  Pardessus, 
and  that  Valin  stood  alone.  Hesays:  "Doctrine 
and  jurisprudence,  letter  some  hesitation,  pro- 
nounced themselves,  as  is  well  known,  against 
the  existence  of  a  privilege  or  hypothecation  on 
the  indemnity  due  from  3ie  insurer;  and  in  that 
way  the  general  principle  which  Emerigon  had 
adopted  t&  the  basis  of  his  theory  penetrated 
men's  minds  as  an  indisputable  truth  which 
ought  thenceforth  to  govern  all  indemnities  of 
insurance.  Thus  it  is,  for  example,  that  M. 
Pardessus,  speaking  of  this  question  in  relation 
to  maritime  credits,  comes  back  for  its  solution 
to  the  general  principles  renting  to  insurance. 
So  that  the  opinion  of  Valin  seems  to  be  crushed 
under  this  unpoaing  unanimity."  Dufour, 
Droit  Maritime,  artTaai. 

Dufour  then  devotes  many  pages  to  argue 
the  qoestlon  tib  migine,  penuadmg  himself  ttiat 


he  has  established  the  correctness  of  Valines 
views.  But  his  admission  at  the  beginning  of 
his  argument  demonstrates  that  the  maritime 
jurisprudence  of  France  was  in  accordance 
with  the  opinion  of  Emerigon. 

In  consequence,  probably,  of  this  effort  to 
bring  the  matter  again  into  question,  Bedarride 
examined  the  subject  with  great  care,  both  on 
principle  and  authority,  and  showed  that  the 
law  was  not  only  settled,  but  should  not  be  dis- 
turbed. Bedarride,  Droit  Commercial,  arC 
296.  But  the  advocates  of  dumge  persisted  in 
thehr  efforts,  until  finally,  on  the  22d  of  De^ 
cember,  1874,  on  the  passage  of  a  law  to  rcn 
der  ships  susceptible  of  hypothecation,  they 
procured  a  section  to  be  mserted  (^  17)  de- 
claring that,  in  case  of  loss  or  disablement  of 
the  ship,  the  rights  of  the  creditors  (that  is,  hy- 
pothecation creditors)  may  be  enforced,  not 
only  against  the  portions  saved,  or  their  pro^ 
ceeds,  but  (in  the  order  of  registry)  against  the 
proceeds  of  any  assurances  that  may  nave  been 
effected  by  the  borrower  on  the  hypothecated 
ship.  This  law,  however,  does  not  extend  to 
tacit  liens  or  privileges. 

For  further  authorities  in  the  French  law^ 
to  the  same  effect  as  Boulay-Paty  and  Bedar- 
ride, see  Pouget,  Principles  de  Droit  Mar.  Vol. 
2,  pp.  415-419,  ed.  1Q5S;  Eloy  et  Guerrand, 
Des  Capitaines,  VoL  8,  art.  1894  (1860);  Cau- 
mont,  Diet  de  Droit  Mar.  tit.  Abandon  Mar. 
§§  54,  55;  De  Villeneuve  et  Mass6,  Diet,  du 
Contentieux  Commercial,  verb,  ArmaUur,  20. 

In  Qermany  the  history  of  the  question  haa 
been,  to  some  extent,  the  reverse  of  what  it  haa 
been  in  France.  The  Prussian  Code,  adopted 
in  1794,  allowed  shipowners  to  "free  them- 
selves from  responsibility  in  all  cases  by  a  sur- 
render of  the  ship,  including  all  benefits  of  the 
voyage  and  their  rights  against  the  insur- 
ers." But  Prussia  was  the  only  country  that 
adopted  this  rule  in  relation  to  insurance. 
In  1856  a  scheme  was  set  on  foot  to  have  a 
conference  to  prepare  a  general  commercial 
code  for  all  the  German  States.  Commission- 
ers were  appointed  by  the  several  States  for  this 
purpose,  who  held  repeated  sessions,  but  came 
to  no  ajnreement  on  a  general  code  until  March, 
1862.  The  Prussian  commissioners  strenuously 
urged  the  adoption  of  their  law  on  the  subject 
of  subrogation  to  the  claims  for  insurance. 
The  arguments  presented  by  them  are  spread 
before  us  at  some  length  in  one  of  the  briefs  of 
the  counsel  for  the  appellants.  The  convention , 
however,  were  not  convinced,  and  rejected  the 
proposition,  and  the  Prussian  commissioncra 
were  obliged  to  yield  the  point,  and  now  all 
Germany,  under  this  new  commercial  Code, 
adheres  to  the  old  maritime  law.  It  is  only 
necessaiy  to  add  that,  in  the  discussions  of  tlie 
convention  it  was  conceded  that  the  maritime 
law  had  never  required  the  surrender  of  the  in- 
surance, but  only  that  of  the  ship  and  freight. 
By  the  Commercial  Code  of  Holland  and  the 
C>rdinance  of  Bremen  this  rule  is  expressly  for- 
mulated. 

It  appears,  therefor:,  that  the  disposition  of 
our  statute  is  in  conformity  with  the  general 
maritime  law  of  Europe;  and  that  the  recent 
legislation  in  France  (1874)  is  an  innovation 
upon  that  law. 

It  is  next  contended  that  the  Act  of  Gongresa 
does  not  extend  to  the  exoneration  of  the  ship, 
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tal  only  aaranerates  the  owners  hy  a  sorrender 
ef  the  mlp  and  freiehi,  and,  therefore,  that  the 
plea  of  limited  Uahuity  cannot  be  reodyed  in  a 
niooeeding  in  ^Min.  Bat  this  aipmient  oyer- 
looki  the  fact  tuat  the  law  glyes  a  twofold 
vemedy:  sanender  of  the  ship  or  payment  of 
its  ydne;  and  declarei  that  the  liabiimr  of  the 
owner,  in  the  cases  proyided  for,  shall  not  ex* 
eeed  the  amoant  or  yalne  of  his  interest  hi  the 
wtdp  and  freight  This  proyision  is  absolute, 
and  the  owner  may  haye  the  benefit  of  it,  not 
only  h^  a  snrrender  of  the  ship  and  ft«ight,  but 
by  paying  into  oourt  the  amount  of  their  yalue, 
appTUsed  as  of  the  time  when  the  liability  is 
fixed.  This,  as  we  have  seen,  enables  the  owner 
to  reclaim  the  ship  and  put  it  into  complete  re- 
pair, without  increasing  the  amount  of  his  lia- 
faiUKy.  The  absolute  declaration  of  the  statute, 
tiiat  his  UahiUty  shall  not  exceed  the  amount  or 
yshie  of  the  smp  and  freight,  towit:  at  the  ter- 
mination of  the  ycyage,  has  the  effect,  when 
Uiat  amoant  is  paid  into  court  under  ludidal 
sBDction,  of  discharginj^  the  owner's  liability, 
snd  thereby  of  extinguishing  the  liens  on  the 
▼essel  itself  and  of  transferring  those  liens  to 
the  fund  in  court.  This  is  always  the  result 
when  the  owner  is  allowed  to  bond  his  yessel 
\tf  payinent  of  its  ai)praised  yalue  into  court, 
or  by  filing  a  stipulation  with  sureties  in  lieu  of 
SQch  payment.  The  yessel  is  always  discharged 
from  the  liens  existing  upon  it,  when  it  has 
been  subjected  to  a  Judicial  sale  by  order  of  the 
admiralty  oourt,  or  when  it  has  been  ddivered 
to  the  owner  on  his  stipulation,  witih  suretiies. 

The  claim  that  the  lien  attaches  to  the  repairs 
sod  betterments  which  the  owner  puts  upon 
the  yessel  after  the  amount  of  his  liabili^^  has 
been  fixed  ia  repugnant  to  the  entire  drift  and 
spirit  of  the  statute.  In  ordinary  cases  it  may 
be  true,  and  undoubtedly  is  true,  that  a  lien  or 
priyil^e  on  the  ship  extends  to  and  affects  all 
Bs  accretions  by  repair  or  otherwise;  but  in  the 
csaeof  a  claim  for  limited  liabflity  under  the 
statote,  fhe  dispositions  of  the  statute  are  to 
goyem ;  and  these,  as  we  have  seen,  fix  the 
amount  of  liability  at  a  certain  time;  and  when 
that  liability  isdischarged  the  lien  is  discharged, 
no  matter  what  the  then  value  of  the  ship  may 
baye  come  to  be  by  means  of  alterations  and 
r^Mdrs. 

The  time  when  the  amount  of  liability  should 
be  paid  into  coort  will  depend  upon  drcum- 
itancea.  If  the  owner  sets  up  hisclaim  to  lim- 
ited liability  in  his  answer,  and  does  not  seek  a 
ceneral  concurrence  of  creditors,  it  wiU  be  suf- 
ident  if  the  amount  is  paid  after  the  trial  of 
the  cause  and  the  ascertainment  of  the  amount 
of  liability  in  the  decree.  Payment  and  satis- 
faction of  the  decree  will  be  a  discharge  of  the 
owner  as  against  all  creditors  represented  in 
the  decree. 

To  say  that  an  owner  is  not  liable,  but  that 
bis  vessd  is  liable,  seems  to  us  like  talking  in 
riddles.  A  man's  liability  for  a  demand  against. 
him  is  measured  by  the  amount  of  property 
that  may  be  taken  from  him  to  satisfy  that  de- 
mand. In  the  matter  of  liabflity,  a  man  and 
his  property  cannot  be  separated,  unless  where, 
for  public  reasons,  the  law  exempts  particular 
kinds  of  i»operty  from  seizure,  such  as  the 
tods  of  a  mechamc.  the  homestead  of  a  family, 
ale.  Hii  property  u  what  those  who  deal  with 
Mm  rely  on  for  the  fulfillment  of  his  obliga- 
11SU.& 


tlons.  Personal  arrest  and  restraint,  when 
resorted  to,  are  merdy  means  of  gettfaig  at 
his  property.  Oertahoi  parts  of  his  ptoperty 
may  become  soldy  and  exdusiydy  Haue  for 
certain  demands,  as  a  diip  bound  in  bottomry, 
or  subject  to  seizure  for  contraband  cargo 
or  illegal  trade ;  and  it  may  even  be  called 
"fhe  ^ilty  thing" ;  but  the  liabflity  of  the 
thing  u  so  exactly  the  owner's  liability  that 
a  discharge  or  pardon  extended  to  him  wiU  op- 
erate as  a  rdease  of  his  property.  It  is  true, 
that  in  United  SUUes  y.  Mcuon,  6  Biasdl,  850, 
It  was  hdd  that  in  a  proceeding  in  rem  for  a 
foif dtuie  of  goods,  the  owner  might  be  com- 
pelled to  testiinr,' because  the  suit  is  not  aj^inst 
him  but  agamst  the  goods.  That  dedsion, 
however,  was  disapproved  by  this  court  in  the 
case  of  Beyd  y.  United  States,  116  U.  8.  616, 
687  [Bk.  39,  L.  ed.  746, 768],  hi  which  it  is  said: 
"  Nor  can  we  assent  to  the  proposition  that  the 
proceeding  [in  rem]  is  not  m  cdffect  a  proceed- 
ing against  the  owner  of  the  property  as  well  as 
against  the  goods  ;  for  it  is  his  breach  of  the 
laws  which  has  to  be  proyed  to  establish  the 
f  orf  dture,  and  it  is  his  property  which  is  sought 
to  be  forfeited.  In  the  words  of  a  great  judge, 
'  Goods,  as  goods,  cannot  offend,  lorfeit,  un- 
lade, pay  duties  or  the  like,  but  men  whoee 
goods  they  are."*  Vaughan,  G.  J,,  in  Sftejh 
pardY.  Oisnold,  Vaugh.  150, 172,  approved  by 
Oh.  Baron  Parker  in  MiteheU  y .  lirtip,  Parker, 
227,386. 

But  the  argument  is  at  war  with  the  sphit  as 
weU  as  the  text  of  our  decisions  on  the  subject 
of  limited  liabflity.  The  case  of  Tlie  Benefae^ 
tor,  102  U.  8.  214;  8.  0. 108  U.  S.  289  [Bk.  26, 
L.  ed.  157, 851, 4661.  is  predsdy  hi  point.  That 
was  a  case  of  libel  in  rem  against  the  yessd  in 
fault,  and  the  proceeding  for  a  lindted  liabflity 
was  sustained.  It  is  true  that  this  particular 
point  was  not  raised ;  but  the  parties  in  the 
case  were  represented  "by  able  ana  experienced 
counsd,  and  the  point  would  certamly  haye 
been  raised  if  thev  liad  regarded  it  as  tenable. 

We  are  not  only  satisfied  tliat  the  law  does 
not  compd  the  shipowner  to  surrender  his  in- 
surance in  order  to  have  the  benefit  of  limited 
Uabillty,  but  that  a  contrary  result  would  defeat 
the  prindpal  object  of  the  law.  That  object 
was  to  enable  merchants  to  invest  money  in 
ships  without  subiecting  them  to  an  indefinite 
hazard  of  losinff  thdr  whole  property  by  the 
negligence  or  misconduct  of  the  master  or  crew, 
but  only  subiecting  them  to  the  loss  of  thehr  hi- 
vestment.  Now,  to  construe  the  law  in  such  a 
manner  as  to  prevent  the  merchant  from  con- 
tracting with  an  insurance  company  for  indem- 
nity against  the  loss  of  his  investment  is  con- 
trary to  the  spirit  of  commercial  lurispmdence. 
Why  should  he  not  be  aUowea  to  purchase 
such  an  indemnity  ?  Ib  it  against  public  policy  ? 
That  cannot  be,  for  public  policy  would  equally 
condemn  all  insurance  by  which  a  man  pro- 
yides  indemnity  for  himsdf  against  fhe  risks 
of  fire,  losses  at  sea,  and  other  casualties.  To 
hold  that  this  cannot  be  done  tends  to  discour- 
age those  who  might  otherwise  be  willing  to 
invest  thdr  money  in  the  shipping  business.  It 
would  virtually  and  in  effect  bruiff  back  the 
law  to  the  English  rule,  by  which  tne  owner  is 
made  liable  for  the  value  of  the  ship  before  col- 
lidon— the  very  thing  which,  in  all  our  de- 
cisions on  the  subject,  we  have  held  it  was  the 
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intention  of  Owkgnm  to  avdd  by  adopting  the 
maritime  rule.  TbAt  this  woulo  be  the  result 
is  evident,  because  all  shipowners  insoie  the 
sreater  pajt  <d  their  interest  in  the  ship,  and 
by  losing  their  insurance  they  would  lose  the 
▼alue  ox  their  ship  in  every  case.  No  form  of 
agreement  could  be  framed  by  which  they 
could  protect  themselves.  This  is  a  result  en- 
tirely foreign  to  the  spirit  of  our  legislation. 

When  it  was  urged  upon  the  Chamber  of 
Peers  of  France,  in  1841,  to  pass  a  law  requir- 
ing the  abandonment  of  insurance,  as  well  as 
of  ship  and  freight,  in  order  to  relieve  the 
owner  from  liability,  the  suggestion  was  not 
entertained.  The  opinion  of  the  majority  was 
that  the  relations  between  the  ship  owner  and 
lenders  or  shippers  ought  to  remain  entity  in- 
dependent of  contracts  of  insurance  which 
either  could  make;  that  an  obligation  to  aban- 
don insurance  would  have  no  other  tendency 
than  to  prevent  insurance  by  the  owner,  since 
he  would  be  deprived  of  ^e  benefit  of  it  in 
case  of  loss.    'Bedarride,  art.  296,yoL  8,  p.  861. 

The  argument  that  to  allow  the  owner  to 
keep  his  insurance  would  encourage  negligence 
ana  recklessness  on  his  part  can  always  be 
made  in  eveiy  case  of  insurance.  It  has  been 
made  and  answered  a  hundred  times.  Genera 
allv  a  sufficient  portion  of  the  value  of  the 
thing  insured  remains  uncovered  b^  insurance 
to  prevent  indifference  to  loss;  and  if  the  temp- 
tation to  wish  it  does  exist  in  any  case,  the  ret- 
ributions are  so  fearful  as  to  repress  the 
thought  To  the  honor  of  human  natuxa^  the 
exceptions  to  the  rule  are  exceedingly  rare. 

It  IS  also  contended  that  the  right  to  proceed 
for  a  limited  liability  is  waived  and  lost  by  a 
surrender  of  the  vessel  to  the  insurers,  because 
it  is  then  out  of  the  owner's  power  to  abandon 
the  ship  to  the  claimants  who  have  liens  upon 
her.  This  argument  assumes  that  abandon- 
ment is  necessary,  which  is  not  the  case  under 
our  law.  Payment  of  the  ship's  value  into 
court,  or  setting  up  the  matter  as  a  defense,  is 
quite  as  efficacious.  But  if  abandonment  were 
necessary,  as  It  is  by  the  maritime  law,  a  sur- 
render to  the  insurers  does  not  interfere  with 
or  prevent  a  subsequent  abandonment  to  the 
creoitors.  The  insurers  take  the  dupMcm^Mro. 
and  stand  in  no  better  plight  than  the  original 
owners.  The  liens  agunst  the  ship  are  not  ex- 
tinguished by  the  surrender  to  the  insurers,  bat 
may  be  prosecuted  by  the  creditors,  notwith- 
standing such  surrendEer,  unless  proceedings  for 
a  limits  liability  are  histituted.  This  is  fully 
shown  by  Boulay-Paty,  YoL  1,  pp.  20S-Q97, 
and  l^  Bedarride,  in  article  291  of  his  work, 
before  dted.  The  former,  after  showing  that 
abandonment  to  the  lien  creditors  ma^  be  made 
notwithstanding  a  previous  surrender  to  the 
insurers,  and  explaining  the  reason  of  it,  says: 
"  It  follows  from  thence  that  the  owner  may, 
by  abandonment,  turn  the  shippers  (of  cargo) 
over  to  the  insurers  (now  become  the  owners, 
by  the  surrender  of  ship  and  freight  to  them), 
and  thus  make  abandonment  and  surrender  at 
the  same  time."    Boulay-Paty,  VoL  1,  p.  205. 

This  dCmofet  cfaUthe  important  painU  in  ths 
etue,  andUaditotAseoneluMan  that  the  dearm  cf 
the  OireuU  Court  teae  right;  and  it  ie  qfflrmecL 

True  copy.   Test: 

James  H.  MoKanney,  CQark,  Sup.  Oouzt,  U.  S. 
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Mr.  JiuHee  MmMhrnwu  delivered  the  f ol- 
lowing  dissenting  (mhiion,  entitled  in  this  (No. 
62)  and  the  f^'o  following  cases  (Noe.  888  and 
748):  *  , 

Mr.Jut^icemaiw.MrJuaUee'BMarkKa^Mr.  1 
Juttiee  Qrmj  and  myself  are  unable  to  concur 
in  the  opinion  and  judgment  of  the  court  in  the 
three  cases  just  dispowd  of.  The  importance 
of  the  question  decided  justifies  a  statement  of 
the  grounds  of  this  dissent 

Tne  princiiMd  question,  stated  generally,  in- 
volved m  all  the  cases  is  whether  under  seo- 
tions  4282  to  4285  inclusive,  of  the  Revised 
Statutes,  behig  re-enactments  of  sections  1,  8, 
and  4  of  the  Act  of  March  8, 1851,  limiting 
the  lialrflity  of  shipowners,  so  that  for  the 
losses  specified  it  shall  not  in  any  case  exceed 
the  amount  or  value  of  the  interest  of  such 
owner  in  such  vessel  and  her  freight  then  pend- 
ing, that  value  shall  be  estimatea  as  including 
or  excluding  any  sum  received  or  receivable  by 
the  shipowner,  on  account  of  insurance  upon 
his  interest  in  the  vessel  or  freight. 

Although  that  is  the  main  question  ir  ^  the 
cases  now  decided,  the  drcumstancf  .  which 
give  rise  to  it  in  them,  respectively,  differ  in 
some  important  particulars,  a  consideration  of 
which  will  throw  light  upon  the  principle  ac- 
cording to  which  it  is  to  be  determined. 

The  case  of  Dyer  v.  Ifational  Steam  Nofti^ 
gation  Company  [poet]  was  a  libel  in  pereonam. 
In  a  cause  of  collision,  for  the  loss  of  the  ship 
Kate  I>7er,  run  down  on  the  high  seas  by  the 
fault  of  the  steamship  Scotland,  of  which  the 
respondents  were  owners.  A  former  appeal  in 
the  same  case  decided  by  this  court  is  found 
reported  under  the  name  of  "The  Scotland/* 
105  U.  S.  24  HBk.  26,  L.  ed.  1001].  The  Kate 
Dyer  was  sunk  immediately,  and  the  steamship 
Scotland  sank  soon  after,  from  the  effects  of 
the  collision,  and  was  a  total  loss,  a  portion  of 
the  wreck  being  saved.  It  was  held  on  the 
former  hearing  that  the  respondents  were  en- 
titled to  the  benefits  of  the  statute  limiting  their 
liability.  The  decree  for  the  several  libelants 
amounts  in  the  aggregate  to  $255,047.70.  It  is 
also  found  that  The  £x)tland  at  the  time  of  the 
collision  was  worth  £100,000,  was  insured  to 
the  amount  of  £68,500,  and  that  within  nims 
months  after  the  collision  the  respondents 
had  received  the  amount  thereof,  equal  to 
$209,867.42;  but  that  the  vahie  of  the  articles 
saved  from  the  wreck  is  the  sum  of  $4,027.85, 
which  the  decree  ascertains  to  be  the  amount 
for  which  alone  the  respondents  arc  liable. 

The  case  of  Thommeeeen  v.  WhitmU[poe(\wwM 
a  cause  of  collision  in  which  the  loss  of  the  oark 
Daphne  was  found  to  be  from  the  fault  of  the 
steamship  Great  Western,  of  which  the  respond- 
ents were  owners,  the  libel  being  against  them 
in  fereonam.  The  libelants  were  domiciled 
subjects  of  the  Kingdom  of  Norway  and 
Sweden,  and  the  respondents,  of  Great  Britain. 
The  libelants  were  found  to  have  sustained 
damiM^  from  the  Injuries  to  the  bark  by  the 
colUston  in  the  sum  of  $7,028.44,  and  the  value 
of  the  steamship,  both  before  and  after  the  col- 
lision, until  her  subsequent  stranding,  was 
from  $140,000  to  $150,0(K».  After  the  collision, 
while  on  the  same  voyage  to  New  York,  the 
steamship  was  stranded  and  wrecked  from  li 
cause  in  no  way  growing  out  of  oi  oonnectud 
with  the  collision,  by  the  careless  navigation 
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ndfiuiltof  thepenoDslnchaigeofher.  Im- 
MKHrtoly  thereafter,  the  owners  of  the  stettni- 
ifaip  mfoe  an  abandonment  of  her  to  Tarioos 
underwriters  who  had  insored  her  to  the  amount 
of  £84,000,  which  was  {teid  by  them  to  the  own- 
en  as  a  total  loss.  There  was  saTSd  tnm  the 
wredc  materials  which,  on  sale,  realised  to  the 
owners  $1,796.14.  The  decree  limited  the  liar 
la^  of  the  respondents  to  this  amount 

The  remaining  case  of  Place  and  others,  libel- 
ants, daimants  of  the  schooner  Qeneral  8.  Van 
Vhet  and  of  the  cargo,  against  the  Norwich  and 
Hew  York  Transporteoon  Company  presents 
odier  features,  llie  collision  in  this  case  was 
onised  by  the  n^ligence  of  the  steamboait  "Oity 
of  Norwich,'*  owned  br  the  appellees.  Im- 
mediately after  the  collision  the  steamboat  took 
Ibe,  her  deck  and  upper  works  were  bumtolf, 
sad  she  sank  in  about  twenty  fkthoms  of  water. 
Her  cmo  of  merchandise  was  thereby  totaUy 
lost  The  steamboat  itself  was  raised  by  sal- 
^Qis^  and  taken  to  the  Port  of  New  York,  where 
die  was  r^Mhnd.  On  May  9, 1866,  less  than  a 
month  after  the  disaster,  Wflliam  A.  Wright 
sad  others,  owners  of  the  schooner,  filed  in  the 
District  Ck>ort  for  Ckmnectlcot  .^  libel  inp&r- 
mum  against  the  appellees,  as  owners  or  the 
iteamhoit,  and  obtamed  a  decree  for  the  loss 
of  the  schooner  and  her  cargo  for  $96,667.28, 
wfaldi  on  appeal  to  this  court  wasafflrmed,  and 
will  be  found  reported  in  18  Wall.  104.  On 
Aufust  29, 1866,  while  that  suit  was  poidhiff 
la  Oonnecticut,  and  after  the  steamboat  had 
been  ndaed,  repaired,  and  brought  into  the  Port 
of  New  York,  two  of  the  appeUants,  Geivse 
sad  Charles  Place,  as  owners  of  part  of  the 
esreo  on  the  steamboat,  filed  their  libel  #f»  rem 
uaiut  her  in  the  District  Oomrt  of  the  Bastem 
mrtrici  of  New  York  Other  libels  #n  rsm  by 
other  owners  of  cam>  were  also  filed.  The 
steamboat  was  selzea  under  process  in  these 
nits,  and  the  appellees  hitenrened  as  dafanants; 
sa  appraisement  was  ordered,  and  astipulation 
for  the  apinaised  Talue  in  the  sum  of  $70,000 
having  been  given,  the  steamboat  was  released 
10  them.  This  appraisement  was  of  the  value 
of  the  ▼essel,  hi  her  condition  at  the  time,  after 
file  repaifa  had  been  made.  Decrees  were 
catered  in  favor  of  the  libehnts  in  all  these 
esses.  In  July,  1872,  after  the  final  dedsion 
ty  thia  court  in  the  case  of  ITanrieh  d  IT.  T. 
TnmB.  Of.  T.  Wright,  18  Wall.  104  [SOU.  8. 
bk.90,  L.ed.  585],  on  appeal  from  the  Ohreult 
Court  for  the  District  of  Connecticut,  andafter 
the  deoeea  in  the  District  Court  fortheBastem 
District  of  New  York  hi  the  proceedings  i>i 
f«Bi,  the  owners  of  the  steamboat,  the  present 
sppeDees,  filed  their  petition  hi  the  last  named 
court,  praylnff  for  the  benefit  of  the  Act  limit* 
lag  their  liaoQity.  Such  proceedhigs  were 
Ihereupon  had  that  an  apprsisement  was  made 
of  the  virflue  of  the  steamboat  in  the  condition 
and  situation  in  which  she  was,  after  the  col- 
MoB  and  before  she.  was  raised,  and  it  was 
found  to  be  $3,600,  beingthe  difference  between 
$25,000,  her  value  when  raised,  and  $22,500, 
the  amount  expended  in  raising  her.  Adecree 
was  finaDy  entered  in  the  drcolt  court  on  ap- 
peal, hmittng  the  UabilitT  of  the  appellees  to 
tUs  amount^  and  it  was  distributed  among  the 
Hheiants,  after  refunding  to  the  appellees 
$1,006.41,  part  theraof ,  for  their  costs  in  the 
MtigstioB.  The  decree  thereupon  also  perpetu- 
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ally  enjoined  all  the  libelants  who  had  obtained 
decrees  in  their  favor  in  the  suits  in  rmn  in  the 
Bastem  District  of  New  York  from  the  enforce- 
ment of  those  decrees,  and  thus  deinived  them 
of  their  right  to  recover  against  the  stipulators, 
who  had  filed  a  stipulation  in  the  sum  of 
$70,000  to  answer  the  decrees  in  those  causes. 
So  that  in  these  cases  the  owners  are  exoner- 
ated from  all  personal  liabflity  in  excess  of  the 
sum  of  $2,500,  but  have  received  back  their 
vessel  fne  and  dlschaiged  from  all  liens  estab- 
lishei!  by  the  decrees  against  her  in  rem  m  the 
Bastem  District  of  New  York.  Itisalso found 
as  /I  UxX  that  when  the  collision  occurred,  the 
steamboat  was  insured  against  fire  but  not 
against  marine  disaster,  and  of  the  Insurance 
mon^  the  appellees  have  reoovered  and  received 
from  the  underwriters  the  sum  of  $49,988.07. 
It  thus  appears  that  in  one  case  the  owners  of 
a  vessel,  whose  fttult  caused  a  loss  to  others  of 
more  than  $250,000,  escape  all  liability  over 
$5,000,  having  received  more  insurance  than 
necessary  to  pay  the  whole  amount  of  the  loss; 
in  another, the  ownersare  repaid  the  whole  value 
of  the  vend  in  Insurance,  and  are  exonerated 
from  a  decree  against  them  of  over  $7,000 
on  payment  of  less  than  $2,000;  and  in  the 
other,  the  owners  keep  thor  vessel  discharged 
from  all  Hens,  and  receive  nearly  $50,000  of 
insurance  with  which  to  repair  and  restore  her, 
an<i  relieve  themselves  of  all  liability  on  ao-  1680] 
count  of  losses,  decreed  against  them,  to  the 
amount  of  over  $96,000,  on  payment  of  less 
than  $d,000.  The  ouestlon  is  whether  these 
rescdts  can  be  Justified  byareasonable  interpret 
tationof  the  Uw  lipiiting  the  liability  of  ship* 


The  question  is  now  for  the  first  time  decided 
by  this  court  None  of  its  previous  dedslons 
have  expressly  or  by  implication  involved  it 
It  is  true,  hpwever,  that  in  the  opinion  of  the 
court  in  NorwUih  Oomipany  v.  WrighA,  18  Wall. 
104,  117  reOU.  S.bk.  90,  L.  ed.  586],  hi  stal^ 
ing  the  rule  of  the  maritime  law  of  the  States 
of  Continental  Burope,  limiting  the  liability  of 
shipowners  to  their  interest  in  their  qhip  and 
its  freight,  the  passage  from  Pardessus  is 
quoted  yfivcHX  Commercial,  part  8,  tit.  9,  chap. 
8,  §9)  as  follows:  "The  owner  is  bound  dvllly 
for  fdl  delinquencies  committed  by  the  captain 
within  the  scope  of  Mb  authority,  but  he  may 
discharge  himself  therefrom  by  abandoninff 
the  ship  and  freight;  and  if  they  are  lost^  it 
suffices  for  his  discnarge  to  surrender  all  cUums 
hi  respect  of  the  ship  audits  freight/' and  it  is 
addea  ^  the  court,  "such  as  insurance,"  etc. 
The  court  then  further  said:  "The  same  gen- 
eral doctrine  is  laid  down  by  many  other  writ* 
ers  on  maritime  law,  so  that  it  is  evident  that 
by  tills  law  the  owner's  liability  was  coexten- 
stve  with  his  Interest  in  the  vessel  and  its 
it,  and  ceased  by  his  abandonment  and  sur- 
r  of  these  to  the  parties  sustaining  loss." 

But  the  question  of  including  insurance  in 
the  estimate  of  the  value  of  the  owner's  inter* 
est  in  the  ship  and  freight,  and  whether  it  fol- 
lowed the  surrender  of  the  latter  to  the  parties 
sustaining  loss,  was  not  directiy  involved;  and 
the  expression  of  an  opinion  to  that  effect  must 
bft  taken  to  be  casual  and  obiter  dictum  merely. 
Inasmuch,  however,  as  the  Act  of  Ctmnessof 
1861,  which  is  the  law  of  the  case,  maybesup- 
posed  to  have  adopted  theruleofUabifitf  fixed 
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it,  in  view  of  what  was  belieyed  to  be  the  role 
the  general  maritime  law  of  Continental 
Europe,  the  quotation  from  Pardessus,  and  the 
application  (j  it  to  the  instance  of  insurance, 
as  an  incident  which  is  involved  in  the  surren- 
der of  the  ship  or  in  the  estimate  of  its  value, 
is  not  without  significance.  It  is  some  evidence, 
indeed,  of  the  verv  view  of  the  rule  of  the 
maritime  law  which  may  have  been  in  the  con- 
templation of  Congress  when  it  passed  the  Act 
of  1861,  and  proof  to  that  ertent  of  the  mean- 
ing of  that  Act  And  this  is  rendered  more 
reasonable  from  the  fact  that  Ba/nm  Parke,  in 
Brwon  v.  WOci'Mon^  16  Mees.  ^  Wels.  896, 
seems  to  have  taken  the  same  view  as  to  the  for- 
eign maritime  law.  In  that  case,  he  said  it  was 
contended  by  counsel  that  the  effect  of  the  Stat- 
ute, 58  Geo.  Ill,  chap.  169,  §  8,  "was  to  give 
to  British  shipping  all  the  protection  which  the 
navigation  or  some  foreign  States  extended  to 
theirs;  and  this  protection  goes  to  the  extent  of 
permitting  the  owners,  at  tiie  end  of  the  voyage 
to  five  up  the  vessel  in  its  then  state  by  way  of 
satisfaction  to  the  parties  injured,  and,  if  it  be 
lost  the  owners  are  altogether  exempt,  on  aban- 
doning the  benefit  of  insurance,  if  any,  and 
salvage." 

If,  now,  on  a  more  critical  and  extended  in- 
fluiry  into  the  maritime  law  of  the  modem 
States  of  Continental  Europe,  it  should  appear 
that  the  opinion  of  Pardessus,  as  ouoted  in  the 
case  above  dted,  wss  not  univerBally  accepted, 
and  that  tiie  codes  and  commentators  of  vari- 
ous of  those  States  differ  in  their  le^slation  and 
interpretation  of  the  general  maritime  law  on 
the  subject,  it  would  not  necessarilv  follow  that 
Congress,  in  passing  the  Act  of  1851,  may  not 
have  intended  to  adopt  tiie  rule  as  stated  by 
Pardessus  and  those  who  agreed  with  him, 
rather  than  that  now  insisted  on  as  more  gener^ 
ally  prevailing. 

There  was,  in  fact,  a  controversy  among 
writers  on  commercial  and  maritime  law,  both 
in  France  and  Germany,  on  the  point.  The 
opinion  of  Pardessus  coincided  with  that  of 
Yalin,  while  Emeri^on,  who  was  followed  by 
Boulay-Paty  and  owers,  maintained  the  oppo- 
site opinion.  This  controversy  was  settled  for 
French  law  by  an  amendment  to  article  216  of 
the  Code  de  Commerce,  which  expressly  exclud- 
ed insurance  from  the  dbanSMh  of  ship  and 
freight,  in  exoneration  of  the  shipowner  from  his 
liability,  though  the  debate  seems  to  be  reopened 
as  a  consequence  of  additional  legislation  by 
article  17  of  the  Law  of  December  10,  1874, 
which,  in  case  of  loss  of  the  ship  through  be- 
coming unnavigable  or  otherwise,  allows  sub- 
rogation in  favor  of  hypothecation  creditors.  It 
also  appears  that  the  Prussian  Code,  adopted  in 
1794,  and  continued  in  force  ui^til  1863,  pro- 
vided expressly  that  "  When  the  ship  has  been 
insured  the  right  against  the  insurer  must  also 
be  ceded  to  creditors;"  and,  applying  the  prm- 
dple  to  the  particular  case  now  under  consid- 
eration, Kaltenbom,  in  a  treatise  on  the  subject, 
published  at  Beriin  in  1861,  says:  "The  Roman 
law,  which  held  the  owner  absolutely  liable  with 
all  his  property,  is  nowhere  put  in  practice,  and 
was  not  current  as  early  as  the  Middle  Ages.. 
Indeed,the  Consulate  of  theSea  (c.  188, 234, 236), 
Ihe  Law  of  Wisby,  reasoning  from  articles  18 
and  68,  that  the  Hanse  Towns,  reasoning  from 
article  2,  title  X,  render  the  owners,  as  a  rule, 
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answerable  onlv  to  the  extent  of  the  ship's  val* 
ue;  and  the  moaem  maiitime  laws  free  the  own- 
ers, by  the  c^ndon  of  the  ship  and  their  several 
shares  in  the  vessel,  from  all  further  liability  for 
the  ship  enterprise,  particularly  for  the  acts  and 
contracts  of  uie  captain.  In  the  ship  are  in- 
cluded all  gains  arising  daring  ti^  voyage,  aa 
well  as  the  insurance.  Should  the  ship  and  the 
freight  have  perished,  it  is  sufficient  for  exon* 
eration  of  the  owners  if  all  claims  and  causes 
of  action  havine  reference  to  the  vessel  and 
freight  are  abandoned  by  them."  This  was  the 
law  of  Prussia  in  1861,  when  the  Act  of  Con- 
gress of  that  year  on  the  subject  was  passed, 
and  continued  to  be  so  until  March  1, 1862,  when 
the  Prussian  Code  was  superseoed  by  that  of  the 
Germanic  Confederation,  which  omitted  any 
provision  on  the  subject,  overruling  the  propos- 
als of  the  Prussian  delegates  to  the  contraiy. 

This  statement  of  the  contemporary  law  of 
modem  Continental  Europe  on  the  point  is  con- 
densed from  the  very  able  and  leanied  brief  in 
these  cases,  prepared  and  submitted  bv  Mr. 
Harrington  Putnam,  one  of  the  counsel,  who 
supports  it  by  elaborate  extracts  and  transla- 
tions from  foreign  writers  on  the  subject, 
whose  citations  have  not  in  an^  way  been  ques- 
tioned or  impugned  by  opposing  counsel,  and 
have,  therefore,  been  relied  on  as  accurate.  He 
states  the  further  fact .  that,  besides  Holland, 
two  other  countries,  Belgium,  by  a  law  of  June 
19, 1866,  and  Finland,  Maritime  Code  of  1874, 
article  17,  have  expressly  enacted  that  the  insur- 
ance shall  not  be  comprised  in  the  shipowner's 
ahan^n  to  creditors.  The  inference  is  that 
there  was  nothing  in  the  maritime  law  of  Con- 
tinental Europe  in  1861  which  justifies  the  con- 
clusion that  Congress  must  have  intended  to  ex- 
clude insurance  nom  the  surrender  required  of 
the  ship  owner  td  limit  his  liability,  but,  on  the 
contra]^,  the  argument  is  strong,  if  not  con- 
vincing, from  the  examples  of  European  Codes 
that  it  would  require  express  langusge  to  effect 
that  exclusion,  if  such  was  the  intention. 

But  whatever  bearing  the  foreijgn  law  may  be 
thought  to  have  upon  the  meaning  of  the  stat- 
ute, U  is  clear  that  the  latter  must  he  interpret- 
ed in  the  light  of  the  antecedent  domestic  law 
which  it  modified  and  displaced.  What  that 
was  is  not  a  matter  of  dispute. 

The  passage  of  the  Act  of  March  8,  1851, 
was  no  doubt  due  to  the  decision  of  this  Court 
in  the  case  of  JV^no  Jerwy  Steam  NatigaHon  Go, 
V.  M&rchanU  Bank,  6  How.  841  [47  U.  S.  bk. 
12,  L.  ed.  466],  where  it  was  held  that  in  ad- 
miralty, as  at  common  law,  the  owners  of  a 
steamboat  were  liable  in  penonam  for  the  loss 
by  fire  (^  specie  carried  by  their  boat,  notwith- 
standing a  contract  of  exemption,  the  loss  hav- 
ing occurred  from  want  of  ordinaiy  care  on  the 
part  of  those  engaged  in  the  navigation  of  the 
vesseL 

Accordingly  it  was  provided,  in  the  first  seo- 
tion  of  the  Act  of  March  8, 1851,  that  owners 
of  vessels  should  not  be  liable  for  losses  by  fire 
of  goods  carried  by  them,  unless  such  fire  was 
caiued  by  the  design  or  neglect  of  the  owner 
himself,  with  a  proviso,  now  omitted  from  the 
corresponding  section  4382  of  the  Revised  Stat- 
utes, that  the  parties,  nevertheless,  might  ex- 
tend or  limit  the  liability  of  shipowners  l^ 
"making  such  contrail  as  tiiev  please." 

A  reference  to  the  debates  m  Congress  upon 
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Che  bm  during  its  progress  win  show  thai  this 
was  the  only  provision  which  excited  any  com- 
ment; and  while  allusion  was  made  to  English 
legBlation  on  the  sublect  of  limiting  the  habil- 
itr  of  shipowners,  ana  to  the  Statutes  of  Massa- 
diusetts  and  Maine  on  the  same  suhject,  there 
was  no  mention  whatever  made  of  any  sup- 
posed mle  of  general  maritime  law  prevailing 
on  the  sabject  of  Continental  Europe,  and  no 
explanation  of  the  expected  operation  and  ef- 
fect of  the  provision  fixing  the  limit  of  liability 
at  the  vnlae  of  the  interest  of  the  owner  in  ^e 
Mp  and  freight,  and  of  the  efFect  of  a  surren- 
der of  the  ve^el  and  freight  in  exonerating  the 
shipowner  from  any  recovery  beyond  that 
limit. 
In  all  cases  of  liability  covered  by  the  statute, 
.  there  were  provided  by  the  existing  law  of  ad- 
J  mirnlty  jurisdiction  a  relhody  against  the  vessel 
itself  tn  rem  when  it  could  be  seiz^,  and  the 
altcmntivc  remedy  tn  persoriam  against  the 
otr  ners.  There  was  no  limit  to  their  liability  but, 
ts  in  other  cases  of  personal  liability,  all  property 
of  the  defendants  was  subject  to  process  in  pay- 
ment of  the  judj^ent  or  decree.  The  proced- 
ure in  rem  has  for  its  object  the  enforcement  of 
A  lability  which  by  the  maritime  law  is  a  lien 
npon  the  vessel,  which  is  a  jus  in  re,  and  is 
ticnT«d  as  a  proprietary  right,  capable  of  being 
raized  by  judicial  process.  Ward  y.CIiamhef' 
fain,  2  Black,  430  [«7  U.  8.  bk.  17,  L.  ed.  8191; 
Yandewtier  v.  MtUs,  10  How.  83  [60  U.  8.  bk. 
15,  L.  ed.  554];  The  Lottavoanna,  21  Wall.  558 
(B8  U.  8.  bk.  22,  L.  ed.  654].  ind  in  cases  of 
torts,  as  well  as  in  many  cases  of  contract, 
where  the  eeneral  owner  has  entrusted  a  special 
owner  or  cmarterer  with  authority  to  bind  the 
riiip  but  not  himself,  the  vessel  is  treated  by  the 
maritime  law  as  an  actor  and  juridical  x)erson, 
capable  of  committing  wrongs,  and  is  pursued 
as  a  delinqpent  without  re^rd  to  ownership  or 
agency.  The  China,  7  Wall.  63  [74  U.  8.  bk. :?. 
L  ed.  67];  The  Malek  AdM,  2  How.  210  [43  U. 
6.  bk.  11,  L.  ed.  2391.  Add  when  the  liability  is 
act  only  a  lien  on  the  vessel,  but  a  claim  against 
(he  owner  personally,  if  satisfaction  is  not  se- 
cured by  process  in  rem,  the  deficiency  may  be 
made  good  by  proceedings  in  personam. 

The  sabject  matter  of  the  Act  of  March  8, 
1851,  was  the  personal  liability  of  shipowners 
to  answer  for  the  losses  specified,  and  its  limit- 
atioo.  It  does  not  deal  with  the  liability  of  the 
Tcs^l  itself  to  answer  in  rem  for  such  losses,  as 
it  Jwd  no  occasion  to  do;  for  the  sole  purpose 
of  the  Act  was  to  limit  the  personal  liability  of 
owners,  so  that  it  should  not  exceed  the  value 
o(  the  ship  and  freight.  It  left  the  vessel,  there- 
fore, to  be  proceeded  against  in  rem  precisely 
as  before,  leaving  that  procedure  entirely  un- 
touched and  unaffected.  There  is  nothing 
whatever  in  the  statute  to  forbid  parties  having 
suffered  from  its  fault  from  prosecuting  the  of- 
fendinr;  vessel,  as  a  res,  to  the  full  extent,  as 
previously  authorized  by  the  maritime  law,  and 
with  all  the  necessary  consequences.  On  the 
contraxy,  the  Act  proceeds  throughout  on  the 
assumption  of  that  right  and  liability.  It  only 
adds  that  in  cases  where  the  owners  are  not 
personally  gxiiltv  of  the  alleged  wrongs,  on  tak- 
|ttS]  bg  the  steps  pomted  out  in  the  law,  there  shall 
beno  lecoveiT  against  them  personally  in  ez- 
eenof  the  rsSue  of  their  interest  in  the  ship  and 
M^lit  The  Act  only  operates  as  a  limitation 
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upon  the  nersonal  liability  of  the  owners,  as  dia- 
tinguished  from  the  liability  of  the  offending 
vessel  itself. 

This  seems  tons  very  dear;  and  yet,  in  the 
case  of  Place  and  oihers  v.  j%e  Ncrukeh  cmd 
New  York  Transportation  Company,  the  Ubel> 
ants  have  been  perpetually  enjoined  from  pros- 
ecuting their  decrees  actually  obtained  against 
the  steamboat  Oit^  of  Norwich,  because  the 
owners  have  obtamed  under  the  statute  a  re- 
lease from  their  personal  liability  on  account  of 
its  wrong.  It  is  not  to  the  purpose  to  say  that, 
in  a  proceeding  against  the  vessel,  its  appraise- 
ment included  the  cost  of  raising  and  repairs 
put  upon  it  bvthe  owners,  which  onght  not  to 
have  been  included;  for  that  is  a  question 
which  could  only  properly  have  been  litigated 
in  the  case  in  which  the  decree  complained  ol 
wns  rendered.  Besides,  it  is  difiacult  to  see  on 
what  c;roundsan  owner  can  rightfully  complain 
who  has  voluntarily  raised  his  sunken  vessel 
and  repaired  her,  that  those  having  maritime 
liens  upon  her  seek  to  enforce  them,  or  how  he 
can  claim,  as  a^nst  them,  a  prior  or  any  lien 
on  his  own  vessel  for  raising  and  repairing  her 
And  we  think  it  is  quite  plain  that  it  was  an 
error  in  the  decree  appealed  from  to  deprive  the 
libelants,  who  had  obtained  their  decrees  against 
the  vessel,  from  prosecuting  them  to  their  legit- 
imate results,  when  the  whole  force  of  the  stat- 
ute autlu) flung  the  proceeding  is  expended  In  a 
limitation  of  the  recovery  in  suits  against  the 
owner  in  personam. 

It  is  not  to  be  assumed,  however,  that,  be- 
cause the  proceeding  in  rem  remains  unaffected 
by  the  Act  of  1851,  the  personal  liability  of 
owners  in  proceedings  against  them  in  perso- 
nam is  restncted  to  the  same  extent  as  it  would 
be  if  the  proceedinj^  in  rem  were  declared  to  be 
the  sole  remedy;  K)r  that  would  be  to  declare 
that,  in  all  the  cases  within  the  purview  of  the 
Act,  when  a  proceeding  in  rem  could  be  brought 
against  ship  or  freight,  or  the  procee<lsof  either, 
there  should  be  no  personal  liability  of  the 
owner  and  no  proceeding  in  personam  against 
him.  But  the  statute  does  not  proceed  upon 
the  idea  that,  in  such  cases,  the  personal  lia- 
bility of  the  owner  is  altogether  superseded  by 
the  proceeding  in  rem,  but  onl  v  that  it  is  restrict- 
ed within  certain  ez])ressed  limits,  on  compli- 
ance with  certain  definite  conditions.  In  all  case^ 
the  owner  must  surrender  the  vessel  and  its 
pending  f  reight,or  their  value;  whereas,  in  many 
such^  as  suits  for  pilotage  and  for  damage  bv 
collision,  no  process  in  rem  against  freight  fs 
^ven  by 'the  fourteenth  and  fifteenth  Rules  in 
Admiralty,  such  as  is  authorized  bv  the  twelfth 
and  thirteenth  in  suits  by  materialmen  and  for 
mariners'  wages.  So  that  the  statute  is  not  to  be 
treated  as  if  it  confined  the  recovery  of  the  party 
suffering  loss  strictly  to  what  he  might  obtain 
by  a  proceeding  tn  rem  against  the  vessel  alone. 
It,  therefore,  does  not  conclude  the  inc^uiry  to 
say  that,  in  a  proceeding  in  rem  against  the 
vessel,  the  libelant  had  no  lien  which  he  could 
follow  on  any  policies  of  insurance  taken  out 
by  the  owners,  or  the  proceeds  of  any  such 
when  payable  or  paid.  The  question  still  re- 
curs, what  does  the  Statute  of  Congress  require 
the  owner  to  give  up  or  account  for,  as  a  con- 
dition of  his  release  from  personal  liability  for 
thelosa  and  wrong  suffered  by  the  libelant? 

For  the  same  reason^  it  is  irrelevant  and  im- 
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material  to  say  that  the  policy  of  insuranoe, 
taken  out  by  the  owner  on  his  interest  in  the 
ship  or  freight,  is  a  contract  of  personal  indem- 
nity, collateral  to  his  ownership,  which  does  not 
pass  by  operation  of  law  with  a  transfer  of  the 
title  to  the  thing  which  is  the  subject  of  the  in- 
surance, and  to  the  benefit  of  which  those  hav- 
ing liens  on  the  thing  are  not  entitled,  in  case 
of  its  loss,  on  the  principle  of  subrogation.  All 
that  may  be  true;  but,  u  it  is,  it  nevertheless 
remains  to  ascertain  whether,  recognizing  the 
owner's  independent  right  to  recoverf  or  his  own 
use  insurance  accruing  to  him  by  the  loss  of 
its  subject,  the  statute  has  not  said  that  he  shall 
not  have  the  privilege  of  release  and  exonera- 
tion from  his  personal  liability  for  injuries  in- 
flicted by  his  agents  and  representatives,  ex- 
cept upon  the  condition,  as  a  price  for  its  pur- 
chase, that  he  shall  voluntarily  surrender,  as 
tbe  vaJue  of  his  interest  in  the  v^sel  and  freight, 
whatever  they  have  procured  for  him  of  pecun- 
iary advantage,  including  the  insurance  money 
recoverable  for  tbeir  loss. 
[687]  '^^^  lanffuafife  of  the  statute  (§  4288,  R.  8.)  is, 
that  **  the  liability  of  the  owner  of  any  vessel," 
etc.,  in  the  cases  described,  "shall  in  no  case 
exceed  the  amount  or  value  of  the  interest  of 
such  owner  in  such  vessel  and  her  freight  then 
pending."  By  section  4285  it  is  enacted  "that 
it  shall  be  deemed  a  sufficient  compliance,  on 
the  part  of  such  owner,  with  the  requirements 
of  this  title  *  *  *  if  he  shall  transfer  his  in- 
terest in  such  vessel  and  freight,  for  the  benefit 
of  such  claimants,  to  a  trustee,"  *****  from 
and  after  which  transfer  all  claims  and  pro- 
ceedings against  the  owner  shall  cease."  It  was 
decided  hi  the  case  of  The  Scotland,  106  U. 
8.  24  [Bk.  26,  L.  ed.  10011,  that  it  is  not  neces- 
sary that  ship  owners  should  surrender  and 
tnmsfer  the  ship  in  order  to  entitle  them  to  the 
ben^t  of  the  law.  That  is  only  one  mode  of 
relief.  In  the  alternative,  they  may  retain  their 
interest  in  the  ship,  abiding  a  decree  for  the 
value  of  the  ship  and  freight  as  ascertained  by 
the  court  upon  the  proofs.  But  this  double 
method  of  executing  tne  purpose  of  the  statute 
does  not  imply  any  difference  m  the  estimated 
amount  of  the  possible  recovery.  The  limit  of 
that,  in  every  case,  is  the  value  of  the  owner's 
interest  in  the  ship  and  freight,  and  is  the  same 
whether  he  makes  an  actual  transfer,  or  whether 
he  submits  himself  personally  to  the  payment  of 
the  ascertained  amount. 

The  question,  then,  upon  the  statute  is  re- 
duced to  this:  Whether  the  insurance  money 
payable  or  paid  to  the  owner  in  case  of  the  loss 
of  or  damage  to  the  ship  is  to  be  included  in 
the  estimate  of  the  value  of  the  owner's  interest 
in  it.  And  that  question  turns,  as  we  think, 
on  another  and  a  very  simple  one:  Whether  the 
value  of  the  owner's  interest  in  his  lost  or  dam- 
aged ship,  in  the  sense  of  tbe  statute,  means  its 
money  value  to  him,  computed  with  reference 
to  every  pecuniary  advantage  and  benefit  it 
brings  to  him,  or  whether  it  means  the  price 
brought  by  the  material  thin/^s  which  remain 
when  put  to  sale  to  tbe  best  bidder,  leaving 
him  still  in  possession  of  all  those  le^  rights 
springinff  out  of  and  supported  by  his  interest 
in  it,  which,  aa  a  case  of  insurance,  or  a  right 
of  action  against  the  cause  or  histrument  oi  its 
loss,  may  result  in  restoring  to  him  in  mon^ 
its  full  original  ^«lae.    It  is  true  that  the  Act 


declares  that  a  transfer  of  the  owner's  interest 
in  tbe  ship  and  freight  shall  be  a  sufficient  com-  [  53 
pliance  with  its  conditions;  and  by  construing 
this  with  narrow  and  Uteral  exactness,  this 
transfer  may  be  confined  to  the  mere  wreck 
and  physical  remnant  of  the  broken  ship,  or, 
if  sunk  to  the  bottom  of  the  sea,  the  mere  «;>es 
reeuperandi.  But  this  construction,  we  think, 
Jiwret  in  eortice.  The  whole  language  of  the 
Act  must  be  taken  together,  and  nothing  less 
will  satisfy  its  meaning  or  its  policy  than  such 
a  transfer  or  payment  ss  will  include  the  full 
money  value  to  tbe  owner  of  his  interest  in  the 
ship,  which  the  statute  requires  him  to  sacrifice 
in  order  to  purchase  the  immunity  which  it 
bestows  on  that  condition  alone.  For  the  pol> 
icy  of  tbe  Act  was  to  encourage  investments  in 
ships  by  limiting  losses  from  tiie  risks  of  navi> 
gation  to  the  amount  and  value  of  the  invest- 
ment, and  that  includes  the  insurance  recovered 
by  force  of  a  premium  which,  when  paid,  con- 
stitutes i)art  of  the  investment,  the  insurance 
money  itself  being  tbe  produce  of  tlie  investr 
ment,  which  restores  it  when  lost  or  impaired. 
Insurance  adds  to  the  ship  a  value  of  its  own^ 
by  imparting  to  the  subject  of  insurance  the 
quality  of  reproducing  itself  or  its  value  in  case 
of  injury  or  loss.  It  was  the  policy  of  the  Act 
to  encourage  the  shipping  interest  oy  a  protec- 
tion against  the  unlimited  personal  liability  of 
shipowners  for  the  acts  and  defaults  of  their 
agents  and  representatives,  with  reasonable  re- 
^iid  to  the  rights  and  interests  of  others  en- 
gaged in  the  same  pursuit,  and  not  to  put  a 
premium  on  its  destruction  by  taidng  away 
from  shipowners  a  principal  motive  for  regard- 
ing either  tbeir  own  or  the  interests  of  others. 
And  the  language  of  the  statute  seems  to  us  not 
only  to  bear  such  a  meaning,  but  fairly  to  im- 
ply it.  For  certainly  every  pecuniary  advan- 
tage or  profit  which  the  ownership  of  a  thing 
actually  secures  by  necessary  operation  of  law 
may  be  estimated  to  pertain  the  value  of  the 
thing  to  its  owner.  The  insurance  which  in 
case  of  damage  or  loss  repairs  and  restores  the 
vessel  or  stands  in  its  place,  and  is  its  produce 
and  earning,  being  the  purchase  money  paid 
for  it  by  virtue  of  the  contract  which  assumes 
the  risks  insured  against,  is  strictly  an  accessory 
of  the  ship  insured,  as  much  so  as  the  freight 
which  ^e  earns;  and  tbe  express  mention  of  |-eo< 
the  latter,  as  part  of  the  interest  to  be  trana-  ^ 
f  erred,  is  not  to  be  held  as  excluding  insunnoe 
because  not  expressly  mentioned,  for  the  rea- 
son tiiat  the  mention  of  freight  is  sufiicient  to 
characterize  tbe  nature  of  the  owner's  inter- 
est to  be  valued,  as  including  not  merely  the 
material  remnants  of  the  broken  or  sunk  vessel 
in  rpeeie^  but  as  well  that  which  it  produces, 
and  which  is  in  truth  her  representative,  and  of 
which  it  is  tbe  meritorious  cause  and  consider- 
ation. For  the  insurance  is  the  price  paid  by 
the  insurer  to  the  insured  as  the  purchase  pra 
tanio  of  the  thing  insured  when  damaged  or 
lost,  and,  in  the  hands  of  the  owner,  or  due  to 
him,  stiU  remains  as  the  value  of  an  interest  in 
the  ship  as  that  existed  when  damaged  or  lost, 
and  ought  to  be  accoimted  for  as  part  of  that 
value;  as  much  so  as  freisrht  paid,  though  no 
longer  freight  money  in  kind,  must  still  be 
valued  and  accounted  for  by  the  owner  who 
has  received  it.  The  insurance  mcmey  is  th» 
interest  of  the  owner  in  the  ship  reduced  u^ 
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iBoney  and,  therefore,  most  accurately  meaa- 
ures  Its  value;  for,  in  cases  of  total  loss,  actual 
or  constructiye,  all  interest  of  the  owner,  even 
though  it  be  a  mer&  tpet  recuperandi,  on  pay- 
ment of  the  insurance  money,  passes  by  opera- 
tion of  law  to  the  insurer.  Yet  that  very  inter- 
est, thos  the  property,  on  abandonment  or  pay- 
ment of  a  total  luss^  the  title  to  which  passes 
to  the  insurer,  is  the  same  interest,  the  value 
of  which,  by  the  terms  of  the  statute,  must  be 
decreed  to  ihe  libelant  to  exonerate  the  owner 
from  personal  liability  to  any  additional  extent. 
An  effort  was  made  in  argument  by  counsel 
to  restrict  the  meaning  of  the  words  "the  inter- 
est of  such  owner,"  as  used  in  section  4283,  R. 
8..  so  as  merely  to  distinguish  between  the  sev- 
oal  liabilities  of  part  owners;  but  there  is  no 
foondntion  for  this.  The  words  are  used  as 
well  with  reference  to  the  interest  of  a  single 
owner  as  of  part  owners  where  there  are  more 
than  one.  It  means,  we  are  constrained  to  be- 
llere.  and  naturally  suggests,  not  merely  the 
naked  title  of  the  owner  to  the  phvaical  mate- 
rials which  constitute  the  ship,  or  its  wreck,  or 
ite  remnants,  but  every  interest  in,  attached  to, 
or  growing  out  of  it,  capable  of  pecuniary  valua- 
tion and  measurement,  so  as  to  include  every 
right  of  action  accruing  to  its  owner,  by  con- 
tract or  by  operation  oi  law,  growing  out  of  its 
ownership,  or  any  damage  or  loss  previously 
occasioned  to  it  bv  others,  embradne  rights  of 
actions  against  others  for  torts  cauimig  the  in- 
Jory,  if  any  there  be,  and  upon  policies  of  in- 
nnmoe  or  other  contracts  of  indemnity,  taking 
effect  in  consequence  of  or  notwithstanding  the 
loss.  Suppose,  for  instance,  that  after  the  col- 
lisioQ  wbidi  gave  to  the  libelants  the  lien  and 
ri^t  to  proceed  against  the  offending  vessel  for 
the  kMs  and  damage,  the  latter  had  been  effect- 
naUly  aold  while  still  pursuing  her  voyage, 
and  the  title  transferred  to  a  purchaser,  would 
not  the  purchase  money,  either  in  the  hands  of 
the  vendor  when  paid,  or  in  those  of  the  vendee 
mitfl  paid,  notwitnstanding  the  subsequent  to- 
tal loss  of  the  ship  itself  during  the  same  voy- 
age before  reaching  her  home  port,  be  the  meas- 
ure of  the  value  01  the  owners  interest,  to  the 
foD  amount  of  which  the  injured  partv  might 
recover?  It  seems  to  us  there  can  be  out  one 
answer  to  that  q[ueBtion,  and  that  in  the  aflOrma- 
tife.  It  seems  to  us  equally  dear  that  no  dis- 
tinctiai  can  be  drawn  between  the  case  Just 
Bopposed  and  that  of  insurance.  For  the  pol- 
icy of  insurance  in  cases  of  totfd  loss  is  analo- 
gous to  a  contract  <rf  sale,  l^  which  the  ship, 
or  what  remains  at  her,  or  the  hope  of  her  re- 
eoveiy,  becomes  on  the  happening  of  the  con- 
tfaigency  the  property  of  the  insurer,  and  the 
iosarance  money  payable,  the  price,  as  upon  a 
conveyance.  In  both  cases,  the  interest  of  the 
owner  is  transferred  from  the  thin^  to  the 
money  which  represents  it  and  stands  m  place 
d  it,  and  the  mon^  is  the  measure  of  the  value 
of  the  interest  of  the  owner  in  the  thing,  for  it 
is  the  price  and  equivalent  paid  for  it  Wecan- 
not  bnng  ooiselves  to  think  that  Congress  in- 
tended, by  limiting  the  personal  liabilitv  of  the 
ship  owner,  in  cases  where  previously  his  whole 
fortone  was  responsible  for  the  wrongs  com- 
■litted  throng  nis  agents  and  representatives, 
to  the  value  of  his  interest  in  the  ship,  which 
WIS  the  instnuient  of  the  injury,  to  permit  the 
JMiiffiit  par^  suffering  the  damage  to  go  en- 
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tuely  without  redress,  when  the  vessel  in  fault, 
by  disaster  subsequently  happening  during  the 
whole  period  of  the  same  voyage,  has  been  to- 
tally lost,  and  the  owner,  by  a  contract  in  force 
when  the  wrong  was  done,  receives  full  com- 
pensation bv  way  of  insurance  for  the  loss  he  [Mil 
has  incurred,  and  has  thus  restored  to  him  the 
offendinff  vessel,  not  indeed  in  ipMe,  but  in 
value.  It  seems  to  us  it  is  the  meaning  of  the 
statute  that  the  owner  shall  receive  no  pecun- 
iary benefit  from  his  interest  in  the  vessel  doing 
the  wrong,  which  shall  not  inure  to  the  com- 
pensation of  him  who  has  suffered  the  loss 
which  it  has  caused.  And  that  meaning  Ck)n- 
gress  has  taken  pains  to  express  by  the  use  of 
the  word  "interest,"  as  the  suUect  which,  or 
the  value  of  which,  the  owner  must  surrender 
and  transfer  or  account  for,  as  the  price  of  his 
hnmunity  from  personal  liability,  because  it  is 
appropriate  to  convey  the  idea,  behig  large 
enough  to  embrace,  not  the  mere  legal  title  to 
the  vessel  or  the  wreck  and  remnant  of  her 
which  may  be  saved  from  the  perils  of  the  voy- 
age, but  every  claim  and  benefit  which  consti- 
tutes to  the  owner  its  substance  and  value,  capa- 
ble of  measurement  in  money. 
Trueoopy.   Test: 

James  H.  HoKennegr,  Clerk,  Bap.  Court,  IT.  8. 


JOSEPH  W.  DYER,  WILMAM  LEAYITT,      [507] 
SAMUEL  P.  SHAW,  JAMES  PHILLIPS, 
THE  REPUBUO  OP  PERU,  ahd  HEN- 
BT  H.  BOLIINS,  AppU., 

9, 

NATIONAL  STEAM  NAVIGATION  COM- 
PANY. 

(See  8.  a  **The  SeoOunO^  BeporMr^sed.  6Q7-fin.) 

Adfniralty^LimiUd  JAabUity  Act  of  1851  any- 
atruedr-preeeding  eamfoOatoed—^ntereH, 


*L  The  dedslon  in  the  previous  ease  of  Flaoe  v. 

"  ~ff .  Y.  Trans.  Co.,  repeated  on  the  qaes- 

to  the  time  when  the  vahie  of  ship  and 


Norwioh  ft  N.  Y.  Trans.  Co.,  repeated  on  the  qaes- 
tlon  relating  to  the  time  when  the  vahie  of  ship  and 
freight  is  to  betaken  for  flxhig  the  liability  of  the 


owner,  and  on  the  question  of  Insurance. 

S.  Where  a  oolUsion  ooourred  by  which  the  of- 
fendlnff  ship  and  her  cargo  were  sank  at  sea,  bat 
fltrlppings  from  the  ship  were  rescued  before  she 
went  dowzLfrom  which  the  owners  afterwards  real- 
iied  several  thousand  doUars :  held,  that  in  award- 
ing damages  against  the  owners,  limited  to  the 
amount  of  their  interest  in  the  ship,  the  ooort  is  not 
bound  to  allow  Interest  on  the  proceeds  of  the 
wreck  or  stripplngs;  but  may,  in  Its  dlscretion«a]lo w 
tnterestornot. 

8.  The  oiroalt  court  is  not  bound  to  allow  Inter- 
est on  costs  awarded  by  the  district  court,  although 
snoh  costs  are  indaded  in  the  decree  of  the  oiroalt 
courtfe 

4b  The  allowanoe  of  interest  by  way  of  damagea 
in  cases  of  collision  and  other  cases  of  pare  damage^ 
as  well  as  the  allowance  of  costs,  is  in  the  discre- 
tion of  the  ooarL 

[No.  748.] 

Argu4d  March  12,  IS,  1886,  Ordered  far  rea^ 
gwnent  toith  No.  SSS,  April  6, 1886,  Bear- 
gued,  October  tO,  tl,  1886,  Decided,  Mof  10, 
1886, 

APPEALfromtheCircuitOourtof  the  United 
States  for  the  Eastern  District  of  New 
York.    Affirmed. 
The  history  and  facts  of  the  case  appear  in 

*Head  notes  by  Mr,  JveUce  Bmadiat. 
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the  opinion  of  the  court  and  ifl  the  report  of  the 
opinion  of  this  court  when  the  case  was  here 
in  1881:  Ths  BooUand,  Bk.  26,  L.  ed.  1001. 
tSee  also  the  preceding  case  of  PUue  t.  Ths 
y&nnch  andifme  York  TratuportcUi&n  Com- 
pansL  and  the  following  case  of  ThommesBen 
▼.  Whitwia. 

Mr,  James  C*  Carter,  for  appellants: 

The  question  shortly  stated  is,  "  What  is  in- 
•chided  under  the  words  'amount  or  value  of 
the  interest  of  such  owner  in  such  yessei  and 
her  freight  then  pending/  contained  in  section 
4288  of  theR.  S.r 

The  interpretation  of  the  statute  in  question 
cannot  pro^rly  be  removed  from  the  control  of 
those  considerations  of  public  policy  from 
which  the  statute  itself  springs. 

It  is  first  to  be  observed  that  the  principal 
Held  of  the  operation  of  this  Act  is  the  ra- 
tions between  carriers  and  the  shippers  of  goods. 
By  general  law  a  most  rigorous  liability  is  im- 
posed upon  public  carriers  for  the  safety  of 
ffoods  and  passengers.  As  to  goods,  they  stand 
m  the  place  of  insurers;  and  as  to  passengers, 
they  are  bound  to  the  exercise  of  the  hi^est 
degree  of  diligence.  These  rigorous  obliga- 
tions are  imposed  in  accordance  with  the  sup- 
posed necessities  of  a  sound  public  policy. 

In  view  of  that  policy,  the  reauisite  measure 
of  diligence  can  be  secured  only  by  that  ever 
present  sense  of  its  necessit^r  which  is  pro- 
duced by  the  imposition  of  this  severe  obhga- 
tion. 

Railroad  Company  v.  Lockwood,  17  Wall.  857, 
«77  (84  U.  8.  bk.  21.  L.  ed.  627.  639). 

There  has  been  from  time  immemi/rial  in 
many  continental  nations,  and  more  recently 
by  express  statute  in  this  country,  a  relaxation 
of  this  severe  obligation  in  respect  to  carriers 
by  water;  and  such  relaxation,  like  the  rule 
Itself,  springs  from  the  teachings  of  public  pol- 
icy, beinff  an  indulgence  designed  to  encourage 
the  builcuDg  and  employment  of  ships. 

JSTortDteh  and  JST,  7.  Trans,  Co.  v.  WrigJU,  18 
Wall.  104  (80  U.  8.  bk.  20.  L.  ed.  585). 

8erious  question  has  been  made  as  to  whether, 
in  ascertaining  the  value  of  an  owner's  inter- 
est, for  the  purpose  of  determining  the  extent 
of  his  liability,  the  value  is  to  be  taken  before 
or  after  the  casualty.  Either  construction  of 
the  statute  is  admissible;  but,  reasoning  from 
grounds  of  public  policy  and  imputing  to  Con- 
Gjess  the  intent  to  act  in  accordance  therewith, 
It  has  been  determined  that  the  value  to  be  as- 
•certained  is  the  value  of  the  interest  after  the 
happening  of  the  casualty. 

Norwich  Co.  v.  WrigfU,  supra. 

Applying  the  same  methods  to  the  determi- 
nation of  the  question  now  brought  before  the 
oourt,  there  should  be  little  doubt  that  the  true 
construction  of  the  language  ''the  amount  or 
value  of  the  interest  of  such  owner,"  should 
-embrace  any  insurance  upon  such  interest. 

In  all  ordinaiy  dealings  the  insurance  is 
treated  as  simply  incidental  to  the  subject  in- 
sured. Whenever  there  is  a  sale  of  the  subject, 
be  it  ship  or  cargo,  the  insurance  is  transfened, 
along  with  the  subject,  to  the  purchaser. 

FhlUipB,  Ins.  §  76;  2  Duer,  Ins.  §  85. 

Unless  hi  cases  like  the  present,  the  amount 
of  an  insurance  upon  the  offending  vessel  is. 
In  case  of  loss,  to  oe  made  subject  to  the  claims 
of  those  who  have  suffered  dimiage  from  such 
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offending  vessel,  the  plain  consequence  is  that 
the  owner  of  the  gaUty  ship  is  enabled  by  the 
mere  fact  of  an  insurance  upon  his  interest  to 
achieve  two  things:  first,  full  indemnity  to 
himself  for  the  loss  of  his  own  property;  seo- 
ond,  complete  exemption*  from  liabOity  for  the 
consequences  of  his  own  culpable  negligence. 

The  procuring  of  insurance  bv  the  payment 
of  a  premium  is  only  a  mode  of  adding  to  tl>' 
value  of  the  subject  insured,  which  theowne^ 
is  at  libertv  to  avail  himself  of  or  not,  as  he  may 
choose,  it  is  a  part  of  the  owner's  investment 
in  the  adventuiB.  One  man  might  prefer  to 
build  his  ship  of  iron  instead  of  wood,  and  dis- 
pense with  insurance:  another  might  think  H 
better  economy  to  build  of  wood,  and  expend 
the  additional  cost  of  an  iron  vessel  upon  insur- 
ance. In  either  case,  the  whole  amount  ex- 
pended is  invested  in  the  adventure;  and  it  is 
the  amount  of  this  investment,  or  what  mav 
survive  of  it,  which  the  law  fixes  as  the  limit 
of  liability. 

Mr,  E«  N.  Talt»  for  Henry  H.  Rollins,  ap- 
pellant: 

When  the  statute  says  "  the  value  of  the  in- 
terest," etc.,  it  plainlv  must  mean  one  of  two 
things:  either  tne  value  to  others,  or  the  value 
to  the  owner.  It  would  be  no  strained  con- 
struction of  the  statute  to  make  it  read  "  the 
value  to  him  of  the  interest,  etc."  And  if  it  ia 
to  be  the  value  to  the  owner,  such  value  must 
include  the  amount  of  insurance. 

Does  the  word  "value"  mean  anything  other 
than  that  value  which  the  owner,  by  reason  of 
his  interest  in  the  vess^  at  the  time  she  does 
ihe  wrong,  can  himself  realize?  We  submit 
that  that  is  precisely  where  the  line  was  intend- 
ed to  be  drawn  by  the  statute,  and  that  all  the 
interest  which  the  owner  had  in  the  vessel  at 
the  time  of  the  wrongful  act  which  resulted  in 
damage  and  loss,  is  to  be  brought  into  account 
for  the  injured  parties,  either  directly,  as  in 
cases  of  transfer,  or  indirectly  as  a  measure  of 
Uability. 

The  rule  should  be  the  value  of  the  interest 
of  the  owner  in  the  vessel  when  it  proceeds  to 
commit  the  wrong,  so  far  as  that  value  can  be 
realized  in  any  way  by  the  owner. 

At  the  moment  of  threatened  destruction  the 
value  of  the  owner's  interest  in  tiie  vessel  is  fixed 
almost  entirely  by  the  insurance  he  has  upon  it, 
and  that  interest  after  the  destruction  of  the 
vessel  takes  the  form  of  a  daim  upon  the  in- 
surer for  such  value. 

In  a  statute  which  changes  our  former  mari- 
time law  and  interposes  a  limitation  where 
none  before  existed,  the  exact  extent  of  that  lim- 
itation, in  view  of  what  our  former  law  deemed 
just,  is  to  be  found  by  f;oing  no  further  in  the 
way  of  limitation  thlm  is  clearly  expressed. 

Mr,  John  Chetwoodt  for  appellee. 

Mr,  Justice  Bradley  delivered  the  opinion 
of  the  court: 

This  case  presents  nearly  the  same  questions 
which  have  Just  been  considered  in  the  case  of 
Place  V.  Norwich  i^  N,  T,  Trans, Co,  [aniel  It 
was  before  this  court  in  October  Term,  1881, 
and  was  decided  in  March,  1882.  8ee  Ths  Scot- 
2atuf,105  U.  8. 24  [Bk.  26,  L.  ed.  1001].  From  the 
report  of  the  case,  but  not  from  the  record  now 
before  us,  we  learn  that  the  ship  Kate  Dyer  and 
the  steamship  8cotland,  the  latter  belonging  to 
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Che  tfypeDee.  came  Into  ooUisioii  In  December, 
1806,  opposite  Fire  IfllAnd  Light,  and  the  f  or- 
Bwr  immediately  sank  andwasloet  TheSoot- 
hnd,  being  badly  injured,  put  back  for  New 
Toik,  but  sank  outside  and  eoath  of  Sandy 
Hook,  only  acme  strippIngB  being  rescaed  from 
herbeforeahe  went  down.  The  owners  of  The 
Kite  Dyer  and  otheiB  who  had  suffered  loss, 
tOed  libels  in  paraonam  against  the  National 
Steam  Navigation  Company,  respondent  and 
DOW  appellee,  who  filed  an  answer  denying 
that  The  ScoUand  was  in  fault,  and  pleading 
that  she  was  sunk  and  destroyed,  and,  there- 
fore, that  there  was  no  liability  against  the  ze- 
RN»dent  The  drcuit  court,  on  appeal  from 
the  district  court,  found  The  Scotland  in  fault, 
aod  rendered  a  decree  in  favor  of  the  libelants 
for  the  fun  amount  of  their  damage,  amount- 
iii£  with  interest  to  upwards  of  $260,000,  be- 
■desthecostB  of  the  libelants  hi  the  district 
eoart  amountin^^  to  $2,178.10. 

This  decree  was  reversed  by  this  court  in 
Uaich,  1882,  so  far  as  it  condemned  the  re- 
ipoodent  to  pay  the  whole  amount  of  dam- 
ages sostained  by  the  libelants  and  intervenois, 
lod  affirmed  as  to  the  residue;  the  court,  in  its 
opixdon,  holding  that  the  amount  of  the  re- 
ipondent's  liability  was  the  value  of  the  ship's 
rtrmpings  which  were  saved  from  the  wreck. 
The  case  went  back  to  the  circuit  court,  but 
was  not  further  prosecuted  until  June,  1888, 
mben  the  libelants  applied  for  leave  to  file  a 
npplemental  allegation  to  their  Hbel,  for  the 
porpoee  of  showing  that  the  respondent  haare- 
oehred  a  large  amount  of  insurance  for  the  loss 
of  Tb»  Scotland,  which  the  libelants  claimed 
Aoidd  be  included  in  the  amount  of  the  re- 
^Modentfa  liabili^.  The  amendment  was  al- 
lowed, without  prejudice  to  the  respondent  and 
with  a  reservation  of  the  question  as  to  the 
iKafity  of  such  an  amendment  after  the  decree 
of  this  court  had  been  rendered  and  a  mandate 
lent  down.  The  case  was  then  referred  to 
Moertain  the  amount  realized  from  the  strip- 
^igs,  and  from  the  insurance,  of  The  Bcotlana. 
The  finding  of  facts  in  the  court  below,  based 
on  the  report  of  the  commissioner,  on  evidence 
and  on  adndssions  of  the  parties,  states  that 
die  amount  realized  from  the  strippings  was 
H,i»7.86,  received  on  or  before  the  27th  of 
July,  1868;  that  the  freight  for  the  voyage  was 
$18,  708.20,  but  no  part  of  it  was  earned  or  re* 
eeived;  that  the  passage  money  was  $1,708.66. 
but  was  all  absorbed  in  refunding  part,  and 
employing  the  residue  in  transferring  and  re- 
shipping  the  passengers;  that  the  value  of  The 
Sootl^d  before  the  collision  was  £100,000;  and 
mg^.  that  tLie  insurance  effected  on  her  and  received 
^^  hv  tbe  respondent  was  £61,647,  equal  to 
p99,807.42.  As  conclusions  of  law,  the  court 
bekl  that  the  proper  amount  to  be  paid  by  the 
lespondent,  as  depending  upon  the  value  of  the 
aituOea  saved,  was  $4,027.85;  and  that  the  in- 
surance received  by  the  respondent  formed  no 
part  of  its  interest  In  the  steamship  to  be  sur- 
rendered in  limitation  of  its  liability  under  the 
statute.  A  decree  was  thereupon  made  that  the 
respondent  pav  into  the  registrv  of  the  court 
ttie  sum  Gt  $2,927.85  as  the  value  of  the  strip- 
pings and  renuiants  of  The  Scotland;  and  the 
sum  of  $2,178.10,  the  costs  of  the  libelants  in 
tbe  district  court,  and  the  costs  in  the  circuit 
court;  and  that  upon  such  payment  the  respond- 
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ent  should  be  discharged  trom  all  liabi%  to 
the  libelants  and  intervenors. 

To  the  findings  of  fact  and  oonehiBions  of  law 
of  the  circuit  court  the  Ubehmts  excepted,  on 
the  following  grounds,  to  wit: 

l  That  interest  should  have  been  allowed  on 
the  sum  of  ft4.027.85. 

2.  That  au  freight  and  pasngemonqr  should 
have  been  added. 

8.  That  the  amount  of  insuzanoe  received 
should  have  been  added. 

4.  That  the  libdants  should  have  had  a  de- 
cree for  their  enthe  loss. 

On  the  argument  it  was  also  claimed  that  in- 
terest shoula  have  been  allowed  on  the  costs  of 
the  district  court,  $2,178.10. 

These  points  are  all  disposed  of  in  the  pre- 
vious case  of  Flace  v.  National  Bteam  Nani- 
B^ion  Company,  except  the  question  of  interest 
Were  the  ubelants  entitled  to  interest  on  the 
amount  received  from  the  strippings?  In  an- 
swering this  question  It  must  be  borne  in  mind 
that  this  is  not  a  question  of  debt,  but  of  dam- 
ages. The  limitation  of  those  dunages  to  the 
value  of  the  sMp  does  not  make  them  cease  to 
be  damages,  llie  allowance  of  interest  on 
damages  Is  not  an  absolute  right  Whether  it 
ought  or  ought  not  to  be  allowed  depends  upon 
the  circumstances  of  each  case,  and  rests  veiy 
much  in  the  discretion  of  the  tribunal  which 
has  to  pass  upon  the  subject,  whether  it  be 
a  court  or  a  Jury.  The  record  now  laid 
before  us  contains  no  part  of  the  pleadings 
or  proceedings  in  the  cause  i^or  to  the  first 
decree  of  the  circuit  court  We  are  without 
any  means  of  knowing  the  circumstances  in 
tiie  pleadings  or  the  evidence  upon  which 
the  court  was  called  upon  to  act,  except  the 
bare  facts  stated  in  the  finding  of  facts  be- 
fore referred  to.  The  right  to  a  limitation  of 
liability  seems  to  have  been  denied  to  the  re* 
gpondent  from  the  beginning.  If  it  offered  to 
pay  the  value  of  the  strippings  into  court  in  its 
dischaige  from  liability,  or  desired  to  do  so,  it 
is  evident  that  the  court  would  not  allow  it  to 
do  so,  and  that  the  libelants  lesisted  it  with  all 
their  power.  The  respondent  was  obliged  to 
wait  uU  the  decision  of  this  court  in  March, 
1882,  before  getting  a  declaration  of  its  rights 
in  the  matter;  and  the  first  move  afterwards 
made  was  the  attempt  of  the  libelants  to  change 
the  whole  form  of  the  controversy  by  setting 
up  the  new  claim  to  the  insurance  money  re- 
ceived by  the  respondent.  Without  stopping 
to  decide  whether  this  amendment  of  the  pro- 
ceedings was  lawfully  allowed  after  the  decis- 
ion of  this  court,  it  is  sufQcient  to  say  that  the 
circuit  court,  so  far  as  we  have  anything  be- 
fore us  to  show  to  tbe  contrary,  may  have  had 
very  good  reasons  for  not  allowing  interest  on 
the  value  of  the  strippinss.  We  are  not  dis- 
posed to  disturb  its  decree  in  this  respect 

The  question  relating  to  interest  on  the  costs 
requires  but  brief  examination.  Costs  in  ad- 
mualty ,  as  weU  as  in  equity,  are  in  the  discretion 
of  the  court  Benedicts,  Adm.  §  549.  Ap- 
peals in  matter  of  costs  only  are  not  usually 
entertained;  but  when  the  entire  ease  is  before 
the  appellate  court,  it  has  control  of  the  subject 
of  costs,  as  well  as  of  the  merits.  Trustees  v. 
Oreenough,  105  U.  8.  527  [Bk.  26,  L.  ed.  1157]; 
2  Conk.  Adm.  Pr.  878.  In  the  present  case, 
the  circuit  court  by  its  oriicinaldeaee^  made  in 
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1878,  adiadged  to  the  libdantB  their  co6to  in 
the  district  court,  amounting  to  $2,178. 10.  In 
March,  1882,  we  afDrmed  this  part  of  the  de- 
cree, but  without  interest  In  affirming  a  de- 
cree in  admiralty  in  this  court,  if  interest  Is  not 
r^-«^,  expressly  allowed,  it  is  not  included,  Hemmenr 
[520 J  ,oay  ▼.  iftA^.  20  How.  265  [61  U.  8.  bk.  16. 
L.  ed.  7991.  sAo  interest  on  these  costs,  there- 
fore, can  DC  claimed  up  to  the  date  of  our  de- 
cree. The  new  departure  then  taken  by  the 
libelants  in  claiming  the  insurance,  opened  the 
matter  so  as  to  postpone  a  final  decree  in  the 
case  in  tiie  circuit  court  until  the  decree  now 
appealed  from  was  made.  This  decree  adjudges 
to  the  libelants  their  costs  in  the  district  court 
precisely  in  accordance  with  our  mandate.  All 
delay  in  entering  the  decree  was  caused  by  the 
libelants  themsdVes.  If  any  interest  was  ulow- 
able  on  the  costs  in  question,  it  would  only 
have  been  that  accruing  from  the  date  of  our 
decree,  March  20, 1882,  to  the  time  of  render- 
ing the  decree  appealed  from,  September  22, 
16^  In  view  of  we  circumstances  of  the  liti- 
gation which  took  place  in  that  period,  we  do 
not  think  that  the  decree  of  the  circuit  court  is 
open  to  objection. 
Decree  ajjirmed, 

Tnieoopy.   Test:  ^  ^ 

James  H.  MoKennej,  Olerk,  Sop.  Ooiirt,  IT.  B. 

Dissenting,  Mr.  Jnetiee  Matthews*  Jfr.  Ju^ 
Uce  Miller,  Mr,  Jiutiee  Harlan,  and  Mr.  Jtu- 
tiee  Gray.  See  dissenting  opinion,  ainte^ 
148. 


[520]  JENS  THOMMESSEN  AHD  JUUnS  SMITH, 
Owners  of  the  Norwegian  Bark  Daphnb, 
AppU.. 

«. 

MARK  WHTTWILL. 

(See  S.  GL  ^Tht  QreaitWeetem  **  Beporter^  ed. 
6SH>-«aB.) 
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*L  The  aedSion  In  Plaee  ▼.  Nonrfoh  ft  N.  Y. 
Trans.  Co.,  in  relation  to  the  time  whiea  the  value 
of  the  owners  taterest  In  the  ship  Is  to  be  taken  for 
IbclDg  the  amount  of  his  liability,  applied  to  a  case 
where  the  oflending  ship  did  not  sink  In  oonse- 
quenoe  of  the  ooUislon,  out  was  afterwards  sunk 
and  wrecked  in  the  same  voyuee  by  the  negUffent 
navlffatlon  of  those  In  charge  of  her :  this  mnking 
being  held  to  be  the  termination  of  toe  Toyage. 

2.  The  deoislon  In  the  same  ease  as  to  Insuranee 
repeated. 

8.  Limited  llabmty maybe  claimed.  X,  merely  by 
way  of  defense  to  an  action;  or,  2,  by  surrender- 
ing the  ship  or  paying  her  yalue  into  court  The 
latter  method  Is  only  necessary  when  the  shipowner 
desires  to  bring  aU  the  creditors  claiming  damage 
Into  oonoonzse  for  distribution. 
[No.  888.] 
Argued  OeL  19,  go,  1885.  Decided  Maty  la,  1886. 

A  FFEAL  from  the  Ciicnit  Gonrt  of  the  United 
il  States  for  the  Eastern  District  of  New  York. 
J^ffhmed, 

llie  history  and  facta  of  the  case  appear  In 
the  opinion  of  the  court.  See  also  the  preoed- 
tDgcaaea  of  PlaeeY.  Noneich  d  N.  T.  Trane. 
€h.  and  D^err.  NaUotuU Steam Naie.  (h. 


•Head 


bjlfr.  JiMMM  Baanunr. 


Meeen.  C.  Van  Santweerd*  Harring^a 
Putnam,  Jamee  K,  HiXL  and  Wing  d  Bfuyud^f, 
for  appellants: 

By  tne  common  and  general  admiralty  and 
mantime  law  of  the  United  States  the  rule  in 
cases  of  collision  is  that  the  party  in  f anlt  must 
suffer  his  own  loss  and  compensate  the  other 
party  for  what  loss  he  may  sustain. 

1  Pars.  Adm.  and  Mar.  Law,  ed.  1889.  535, 
citing  Tha  Bcioto,  Daveis  (2  Ware),  359;  T/ie 
Woodrop  Sims,  2Dods.  83;  Reevei  v.  Sliip  dm- 
eUiution,  Gilpin,  579;  Tke  Sappho,  9  Jur.  560. 

The  first  question  to  be  considered  is  how 
pLt  the  rule  has  been  altered  by  the  Act  of 


The  limitation  in  section  4288,  R.  S.,  is  not  a 
limitation  of  the  liability  of  the  owner  of  a  ves- 
sel for  any  and  all  of  the  causes  of  action  there- 
in described,  but  a  limitation  of  his  liability  only 
for  any  one  of  the  several  causes  for  which  an 
action  is  brought  against  him. 

The  time  of  the  valuation  of  the  vessel  and 
freight  pending,  for  the  purpose  of  determining 
the  extent  of  the  limitation  in  this  section,  is  the 
time  of  the  loss  or  of  the  accruing  of  thecauao 
of  action. 

The  words  "^nending  freight "  in  the  descrip* 
tion  of  the  subject  to  be  valued  is  freight  previ- 
ously contracted  for;  it  is  not  freight  lost  nor 
freight  earned.  As  freight  contracted,  it  is  C4v 
pableof  being  valued,  and  io  every  day's  expo 
rience  is  covered  by  insurance. 

The  vessel  and  her  freight  pending  is  a  de* 
scription  of  the  vessel  proceeding  on  hei 
voyage;  and  the  word  "then"  in  the  limitation 
to  the  value  of  the  vessel  and  her  freight  pend- 
ing is  an  express  reference  to  the  time  of  the 
loss,  or  the  accruing  of  the  cause  of  action  as 
the  time  of  the  valuation. 

In  the  English  decisions  of  an  earlier  date 
than  the  Act  of  Congress  of  1851,  it  was  weU 
established  that  in  applying  the  provisions  of  the 
English  Acts  (26  Geo.  m.  chap.  86,  A.  D. 
17^,  and  58  Geo.  ni.  chap.  159,  A.  D.  1813), 
limiting  the  liabilitv  of  a  shu)  owner  to  the  value 
of  the  vessel  and  the  freight  due  and  to  grow 
due,  when  no  time  was  mentioned  in  the  Act» 
that  the  existing  value  at  the  time  of  the  loss  or 
of  the  accruing  of  the  cause  of  action  deter- 
mined the  limitation. 

Wil9on  V.  Diekeon,  2  B.  &  Aid.  8;  Cannan  v. 
Meabwm,  1  Bing.  465. 

In  Ntynoieh  Q>.  v.  Wrighi,  18  Wall.  104  (80  U. 
S.  bk.20,  L.ed .  585),as  applied  by  Judge  Stronq,. 
in  Be  Petition  of  the  Norwich,  ete.  Oo.  17  Blatchf . 
229, 282,  the  limitation  of  the  recovery  against 
the  offending  ship  was  to  her  value  as  idt  by 
or  as  reduced  by  the  collision. 

In  the  case  of  The  SeoOandlOS  U.  S.  24  (Bk. 
26,  L.ed.l001),in  this  court,  judgment  was  given 
in  favor  of  me  libelants,  to  the  amount  ot  the 
value  of  Uie  wreck  and  strippings  to  which  The 
SuoUand,  the  offending  ship,  was  reduced  by 
or  in  consequence  of  the  collision  through  her 
fault 

The  limitation  of  the  recovery  involved  in 
this  judgment  to  the  value  of  the  offendin|[  ddp, 
as  redu^  by  or  in  consequence  of  the  ooUision. 
is  the  same  in  principle  as  that  adopted  by 
Ju€be  Strong  in  ie  PeUtion  q^Ncrwiek  Oo.  r. 
Wrtghi,  eupra. 

The  system  of  Umitatlons  of  the  liability  of  a 
shipowner  prescribed  bv  the  Act  of  CongrsM^ 
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bdng  a  limitation  only  of  his  Uabilify  in  actions 
for  certain  enumeratod  causes  of  action,  is  so 
fir  incon^tent  with  and  repugnant  to  the  above 
foppoBed  siyalem  of  limitation  of  the  ffeneral 
maritime  law  that  it  repetded  it  by  subsututing 
a  different,  narrower  ajstem  of  limited  liability 
of  the  ship  owner. 

United  SicOea  ▼.  Ck^in,  OTU.  8. 646  (Bk.  24, 
L  ed.  1082);  Butler  y.  BueM,  8  Cliff.  251;  8. 
G.  11  Int.  Rey.  iiec  80;  Heckman  ▼.  Pinkney, 
8IN.Y.211;  PeopUY.  OMand  Stock  Td.  Cd. 
«8N.  Y.  70. 

There  being  no  proof  that  the  systems  of  limit* 
atioa  of  the  liability  of  a  ship  owner  in  Nor- 
vay  and  Sweden  and  Qreat  Britain  are  the 
flune,  the  only  limitations  applicable  to  the  case 
are  the  limitations  of  the  law  of  the  for  am,  of 
which  the  above  mentioned  system  of  the  lim- 
hitiona  of  the  general  admiralty  law  forms  no 
part 

Meeen.  James  Thomaon  and  £•  C.  Hen- 
^eraon  for  appellee: 

The  inaoranoe  effected  upon  The  Great  West- 
tm  by  her  owners  is  not  an  element  in  their  in- 
terest in  each  vessel  and  her  freight  pending, 
within  the  meanin|^  of  the  Bevised  Statutes. 

Neither  the  mantime  law  nor  the  continental 
anthorities  extend  the  liability  of  the  ship- 
owner to  the  insurance  upon  the  vessel. 

TFte  Phebe,  1  Ware,  285;  Norwich  Ch.  v. 
Wright,  18  WalL  104  (80  U.  S.  bk.  20,  L.  ed. 
885):  The  Scotland.  105  U.  S.  24(Bk.  28,  L.  ed. 
1001);  The  Bebeeca,  1  Ware,  188;  Wateon  v. 
Marke,  2  Am.  Law  Reg.  157;  Matter  of  Potion 
M  d  K  r.  Trans.  Oo,  17  Blatchf  .  227. 

The  hiatonr  of  the  phrase  "interest  of  the 
owner  in  socm  vessel  and  her  pending  freight," 
proves  that  it  has  always  been  used  with  ref  er- 
cDoe  to  part  owners,  to  relieve  them  from  alia- 
faOity  in  eoUdo  to  the  extent  of  the  value  of  the 
lend  and  freight,  and  to  Umit  their  liability  to 
(he  value  of  their  shares  therein. 

The  hutory  of  English  legislation  on  this  sub- 
ject, prior  to  the  Act  of  1851,  has  been  related 
Id  Nortoieh  Go.  v.  Wright,  m  Walker  v.  /n«.  Go. 
14  Gray,  288,  and  by  Mr.  Lathrop,  in  his  arti- 
cle inl  Am.  Law  Bev.  598. 

The  limit  of  liability  prescribed  by  the  Bn- 
^ah  Acts,  whether  in  the  case  of  a  part  owner 
er  of  an  owner  of  the  whole  ship,  is  the  same, 
the  value  of  the  verael  and  freight  The  phrase, 
"interest  of  the  owner  in  vessel  and  freight," 
does  not  appear,  because  it  would  have  no  ap- 
pGcation. 

The  Act  of  1861  was  principally  drawn  from 
the  Act  26  Geo.  n.  chap.  80,  ana  from  either 
the  Bevised  Statutes  of  liaine  (Bevision  1840, 
chap.  47,  §  P  ^  eeq,),  or  the  Bevised  Statutes 
cf  MasMchuaeits  (Bevision  1886,  chap.  82,  § 
1  €i  $eq.),  probably  the  former. 

Tlie  phrase  ''interest  in  the  ship  and  freight," 
hi  both  revisloos,  is  taken  from  the  Act  of  Mais- 
lachnsettB  (Laws  1819,  chap.  122),  which  con- 
fltitated  the  earliest  legislation  m  the  United 
States  on  this  subject,  and  was  almost  literally 
copied  in  the  Maine  Statute  (Laws  1821,  chap. 
14),  the  i^iiase,  of  course,  on  well  settled  prin- 
ciples, retaining  in  the  revisions  the  meaning 
wUdi  it  had  in  the  statute  revised. 

Bish.  Wr.  L.  §§  98,  144;  United  States  v. 
B9wen,  100  U.  S.  608  (Bk.  25,  L.  ed.  681). 

The  language  of  the  Act  of  1851  shows  that 
b  that  statute  the  phrase  retains  this  meaning. 
118  U.  8. 
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It  is  impossible  from  the  nature  of  the  con* 
tract  of  insurance  that  it  should  be  an  interest 
in  the  subject  matter  insured. 

Litneh  V.  DakeU,  4  Bro.  Cas.  in  Pftrl.  481; 
SadUft'e  Co.  Y.Babcoek,  2  Atk.544;  Lucena  v. 
Gruufurd,  2  N.  B.  270;  Dixon,  Marine  Ins.  6; 
2  Duer,  Ins.  52, 58;  MarshaU,  Ins.  7;  1  PhUlips, 
Ins.  1;  DaXby  v.  India  db  London  Life  Aeeur.  Co. 
15  0.  B.  865,  p.  887;  May,  Ins.  §  6;  Wood,  Fire 
Ins.  %  249;  (Mumbia  Ins.  Go.  v.  Lawrence,  10 
Pet.612(85U.8.bk.9,L.ed.614);  Carpenter 
V.  Providence  Wash.  L.  Ins.  Go.  l6  Pet.  ^6  (41 
U.  S.bk.lO,L.ed.l044). 

The  purpose  of  this  le&islation  will  be  frus- 
trated if  insurance  be  held  to  be  an  interest  in 
the  vessel. 

The  Plube,l  Ware,  265;  !rheBebeeca,lWBie, 
198;  Holmes,  Com.  L.  p.  25. 

If  the  surrender  of  insurance  should  be  en- 
forced, the  consequence  would  be,  not  to  secure 
the  insurance  for  the  injured  party,  but  to  pre- 
vent the  shipowner  from  collecting  it. 

Since  the  decision  of  *his  court  m  the  case  of 
Norwich  Go.Y.  Wright,  there  has  been  a  practical 
unanimity  of  opinion,  whenever  the  question 


has  been  presented,  that  insurance  is  not  an 
interest  in  the  vessel. 

Petition  ofN.  dN.  T.  Trans.  Co.  8  Ben.  817; 
The  C.  H.  Foster,  1  Fed.  Bep.  784;  Re  Long 
lOand  etc.  Trana.Co.  5 Fed.  Bep.  612;  Petition 
ofNorwidi  d  N.  T.  Trans  Co.  17  BUtchf.  234, 
287;  Watson  v.  Marks,  2  Am.  Law  Beg.  157. 

Although  this  question  has  never  been,  in 
terms,  adjudicated  by  this  court,  its  utterances 
in  construing  this  statute  have  been,  it  is  submit- 
ted,  inconsistent  with  any  construction  of  the 
Act  extending  the  shipowner's  liability  to  the 
insurance  upon  the  ship. 

Norwich  &.V.  Wright,  supra;  TJte  Bentfactor, 

108  U.  S.  289  (Bk.  26,  L.  ed.  851);  The  Scotland, 
106  U.S.  24  (Bk.  26,  L.  ed.  1001);  Ex  parte  S^y- 
ton,  105  U.  8.  451  (Bk.  26,  L,  ed.  1066);  Provi- 
dence da  N.  T.  Steam  Ship  Co.  v.  ffUl  Mfg.  Co. 

109  U.  S.  578  (Bk.  27,  L.  ed.  1038[. 

The  policies  of  insurance  effected  on  The 
Great  Western  by  her  owners  were  not  effected 
for  the  benefit  of  the  libelants;  but  if  they  had 
been,  this  fact  would  be  entirely  immaterial, 
and  could  not  increase  the  limit  of  the  respond- 
ent's liability  for  the  collision  stated  in  the 
pleadings. 

By  the  general  maritime  law,  the  liability  of 
the  shipowner  was  limited  to  his  interest  in  the 
ship  and  freight  for  all  torts  of  the  master  and 
seamen,  whether  by  collision  or  anything  else, 
and  his  liability  was  so  strictly  Ihnited  that  he 
was  discharged  by  giving  up  that  interest,  or 
by  the  vessel  being  lost  on  the  voyage. 

ITie  City  of  Norwich,  The  Scotland,  The  Phebe 
and  I^  Bebecca,  supra. 

The  Act  of  1851  adopted  this  rule  of  the  mar- 
itime law  for  the  cases  to  which  the  Act  ap- 
pUes. 

Norwich  Co.  v.  Wrigfit,  Providence  dk  N.  T. 
Steamship  Go.  v.  HiU  Mfg.  Go.  and  The  Scot- 
land, supra. 

I«.terpreted  and  administered  as  statute  law, 
this  rule  of  the  maritime  law  remains  un- 
ehaneed.  The  Act  has  provided  that  for  these 
maritime  torts  a  recovery  in  personam  shall  not 
be  greater  than  a  recovery  in  rem. 
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Mr.  Jtutiee  Bradley  delivered  the  opinion 
of  the  court : 

This  case  grew  out  of  a  collision  which  oc- 
curred on  the  25th  of  March,  1876,  on  the  high 
seas,  150  miles  from  Sandy  Hook,  between  the 
Norwegian  bark,  Daphne,  belonging  to  the  ap- 

SBllants  and  bound  to  Marseilles,  and  the  Bnt- 
h  steamship,  Great  Western,  belonging  to  the 
respondent  and  others  and  bound  to  New  York. 
The  Daphne  was  injured  about  $7,000  worth, 
and  the  court  below  found  that  The  Great  West- 
em  was  in  fault,  and  was  worth  $150,000,  both 
before  and  immediately  after  the  colUsion;  but 
that  after  the  collision,  and  on  the  same  day, 
the  steamer,  while  still  on  her  voyage  to  New 
York,  was  stranded  and  wrecked  on  the  south 
coast  of  Long  Island  bv  the  careless  navigation 
and  fault  of  those  in  charge  of  her,  and  from 
no  cause  connected  with  the  collision.  No 
freight  was  received  by  her  owners.  On  the 
29th  of  March  they  abandoned  her  to  the  un- 
derwriters, and  received  from  them  insurance 
to  the  amount  of  £84,000  as  for  a  total  loss. 
After  this  the  wreck  and  materials  saved  were 
sold  for  account  of  the  underwriters  and  by  di- 
rection of  the  owners,  and  realized  $1,796.14. 
On  the  27th  of  March,  1876,  the  libel  was  filed 
in  this  case  on  account  of  the  owners  of  The 
Daphne,  and  Whi twill,  the  respondent,  ap- 
peared and  answered,  denying  that  The  Great 
Western  was  in  fault,  and  clauning  that  if  she 
should  be  found  in  fault,  the  owner's  liability 
was  limited  to  the  amount  or  value  of  his  inter- 
est in  the  vessel  and  her  freight,  and  that  this 
interest  was  of  no  value  whatever;  and  to  this 
he  added,  by  leave  of  the  court  during  the  trial, 
the  following  words :  "And  he  hereby  surren- 
ders the  same  to  the  libelants. "  He  also  during 
the  trial  tendered  an  assignment  of  his  interest 
to  the  libelants,  and  offered  to  give  another  as- 
sipiment  to  a  trustee  for  the  bendit  of  the  li- 
belants under  section  4285  of  the  Revised 
Statutes  of  the  United  States.  The  court  below 
held  that  the  owners  of  The  Great  Western  were 
only  liable  for  the  proceeds  of  the  wreck, 
amounting  to  $1,796.14,  and  gave  a  decree  for 
that  amount  and  interest,  ana  for  the  costs  of 
the  libelants  in  the  district  court 

The  errors  assigned  for  the  reversal  of  this  de- 
cree are  substantially  as  follows,  to  wit :  Fint^ 
That  the  limitation  of  the  respondent's  liability 
to  the  value  of  the  ship  and  freight  in  the  con- 
dition in  which  they  were  after  the  stranding 
and  wreck  is  contrary  to  the  rule  contained  In 
section  4288  of  the  Revised  Statutes.  Secondly, 
Because  the  insurance  received  by  the  owners 
was  not  included  in  the  value  of  their  interest 
in  the  ship,  liable  to  be  surrendered  in  order  to 
obtain  a  limitation  of  liability,  and  was  not 
taken  into  account  in  fixing  the  measure  of 
such  liability.  TJiirdly,  Because  the  court  al- 
lowed the  respondent  to  amend  his  answer  by 
the  words  "  and  he  hereby  surrenders  the  same 
to  the  libelants ; "  and  permitted  him  to  give  in 
evidence  his  written  surrender  of  his  interest  in 
the  steamer  to  the  libelants  ;  and  his  offer  to 
make  a  like  surrender  to  a  trustee  for  the  ben- 
efit of  the  defendants.  FourVily,  Because, 
without  proof  that  the  laws  of  Sweden  and 
Great  Britian  are  the  same  on  the  subject,  the 
only  law  applicable  to  the  case  was  the  law  of 
the  forum,  i/l  which  the  general  admiralty  law 
forms  no  parL 
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The  point!  raised  In  the  flnt  and  aeoond  as- 
signments have  been  already  diacussed  and  de- 
dded  in  the  case  of  fiace  ▼.  Ncrtpich 
and  New  York  Tram.  Co,  [ante,  184].  There 
is  nothing  peculiar  in  the  present  case,  unless 
it  be  that  The  Great  Western  was  not  sank  or 
wrecked  by  means  of  the  collision,  but  after- 
wards, by  the  carelessness  of  her  master  or 
crew.  This  can  make  no  difference.  We 
showed  in  the  opinion  referred  to  that  the  ter- 
mination of  the  voyage  is  the  point  of  time  at 
which  the  value  of  the  offending  vessel  is  to  be 
taken .  The  voyage  in  the  present  case  was  not 
terminated  unul  the  vessel  was  sunk  and 
stranded  on  the  Long  Island  coast.  The  care- 
lessness of  the  master  and  crew  cannot  vary  the 
result  It  is  against  their  faults  and  negligence 
that  the  law  was  intended  to  protect  the  ship- 
owner, provided  the  loss  and  damaee  sustained 
were  caused  without  his  privity  or  knowledge. 

The  third  assignment  of  error  cannot  oe 
maintained,  because  the  evidence  referred  to 
therein,  wbdch  the  court  allowed  to  be  given  on 
the  triflJ,  could  not  affect  the  result;  nor  was 
the  amendment  of  the  answer  material  The 
answer,  as  originally  framed,  set  up  the  de- 
fense that  the  liability  of  the  respondent  was 
limited  to  the  amount  or  value  of  his  interest  in 
The  Great  Western  and  her  freight  upon  the 
voyage,  and  averred  that  that  interest  was  of 
no  value.  The  issue  being  thus  raised,  the  re- 
spondent was  entitled  to  have  the  decree  against 
mm  in  that  cause  limited  to  the  amount  which 
should  be  shown,  by  the  proofs  on  the  trial,  to 
be  the  value  of  said  steamer  and  freight  at  the 
termination  of  the  voyage.  He  did  not  need  to 
make  any  surrender  or  attempt  at  a  surrender. 
A  surrender  of  the  vessel,  or  payment  of  her 
proceeds,  or  value,  into  court  would  have  been 
necessary  in  order  to  bring  other  creditors  into 
concourse  with  the  libelants  ;  but  for  the  mere 
defense  of  that  cause  it  was  not  necessary.  This 
disposes  of  the  supposed  difficultv  in  making 
an  abandonment  to  the  libelants  after  a  surren- 
der or  abandonment  to  the  insurers;  a  difficulty 
which  we  have  already  shown  to  be  groundless, 
in  the  opinion  ref  errea  to. 

The  fourth  assignment  of  error  is  not  well 
taken,  because  the  case  was  altogether  decided 
according  to  the  maritime  law  or  this  country, 
which  is  the  law  of  the  forum. 

The  decree  of  the  Oireuit  Court  U  ttflrmsd. 

True  oop7.   xest: 

James  H.  MoKeDiie7,  Olerk,  Sup.  Oourt»  U.  BL 

Dissenting,  Mr,  Juetiee  Matthews,  Mr. 
Justice  Miller,  Mr.  Justice  HarUui  and  Mr. 
Juetiee  Qrm,j»     See  dissenting  opinion  atUe, 


WILLIAM  GARDNER  m  al.,  Appte,, 

V. 

MARTIN  HERZ  bt  al. 

(Bee  &  a  Beporter^  ad.  180-198.) 

Patent  latD-^new  matter  in  reieeue—^ehai  ie  not 
a  patentahu  intention. 

L  In  an  action  brought  for  the  alleged  Infdium. 
ment of  reinued  (second relsBue) letton patentNo. 
9004,  for  an  improvement  In  ohair  seats,  this  court 
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MA  fhat,  the  fabric  being  old«  the  soffgestion  to 
eoDBtruct  chair  seats  out  of  it  being  old,  the  shap- 
ing of  it  in  a  former  being  old,  the  perforation  of  a 
seat  for  ventilation  and  ornamentation  being  old, 
tnd  the  giving  of  a  concave  shape  to  a  wooden  seat 
by  pressure  being  old,  there  cannot,  in  view  of 
the  disclaimers,  be  anything  patentable  in  the 
structure. 

2.  The  sugg^tion  in  the  second  reissue,  that  ^  the 
■Mt  is  adapted  to  be  secured  to  any  chair  frame,  ss 
it  is  easily  cut  and  fitted  to  the  same,''  not  being 
found  in  the  original  patent  or  in  the  first  reissue, 
is  new  matter,  and  docs  not  confer  patentability  on 
the  article.  No  ground  for  patentability  can  be 
derived  from  the  insertion  of  such  matter  in  sug« 
gestioBs  in  the  second  reissue. 
[No.  177.] 
Argrud  April  19, 1886.   Decided  May  10, 1886, 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
ToriL    Affirmed. 

The  case  is  stated  by  the  court 

Mr.  Edward  N.  Dickerson*  forappel- 
hnta. 

Mr.  Jsunes  P.  Foster,  for  appellees,  on 
ibe  question  of  the  patentability  of  the  com- 
{daiDants*  structure,  cited: 

Aggregation  of  old  elements  —  no  new 
promict — ^unpatentable. 

WHmm  Packing  Co.  v.  Chicago  Pack,  db  Prov. 
Co.  1(»  U.  8. 566  (Bk.  26,  L.  ed.  1172);  Thatch^ 
Heating  Co.  v.  BurtU,  12  Fed.  Rep.  669;  Beck- 
emdoTfer  ▼.  Faher,  92  U.  8.  867  (Bk.  28,  L.  ed. 
724>.  See  12  Fed.  Rep.  727;  Haye%y.  Seton,  12 
FWL  Rep.  120;  TJie  Packing  Co.  Cam,  18  Fed. 
Rep.  304,  decided  May  8,  1882;  Perfection 
Window  Cleaner  Co.  v.  Bosley,  2  Fed.  Rep.  674: 
Bmtyer  v.  BiiOy,  9  Blatchf .  861 :  Double  P&inted 
Taek  Go.  v.  Tm  Rivers  Mfg.  Co.  8  Fed.  Rep.  26; 
WiUiams  v.  Borne,  W.  dt  0.  B.  B.  Co.  16 
Bktchf.  200;  Hailet  ▼.  Van  Warmer,  6  Off. 
Gaz.  89. 

Elements  must  co-operate. 

DiAtbUdayyf.  Boeu.  11  Fed.  Rep.  787;  Pidur- 
ing  r.  MeOuUovgh,  21  Off.  Oaz.  76. 

Old  material  and  form.    No  new  functions. 

WaUaee  ▼.  Noye$,  18  Fed.  Rep.  172. 

No  novelty  where  process  is  a  single  one,  and 
there  is  no  succession. 

Wallaee  v.  Nof/es,  18  Fed.  Rep.  180. 

"No  combined  patentable  result." 

T^rry  v.  Ckhop.  Foundry  Co.  12  Fed.  Rep. 
486. 

Piece  of  India  Rubber  with  a  hole  in  it  No 
one  could  lack  skill  to  make  the  hole. 

Rubber  Tip  PeneU  Co.  v.  Botoard,  9  Blatchf. 
tfO. 

Hole  for  light  in  fare  box.  Anyone  could 
make  it 

aUiweonY.  Grand  8t.P.  P.  dbF.B.B.  Oo.4 
Pei  Rep.  581. 

Air  spaces  and  nail  holes  in  corrugated 
iron.  No  invention  to  make  larger,  or  different 
diape.  Might  work  well,  but  anyone  could 
make  it 

Belt  V.  Crittenden,  2  Fed.  Rep.  82. 

Change  caused  shnply  by  diJfference  in  ma- 
terial. 

Albright  v.  CeUtOoid  Earnest  Tr.  Co.  12  Off. 
Gaz.  227. 

Reduction  of  size  of  old  device  fol*  new  use  is 
DO  invention. 

DoMe  Pointed  Taek  Co.  ▼.  Two  Biters  Mfg. 
Co.  8  Fed.  Rep.  81. 

"  Substantially  same  artide.* 
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OrifflihsY.  Holmes,  8  Fed.  Rep.  164;  Kerosene 
Lamp  Heater  Co.  ▼.  LiUle,  8  Ban.  &  Ard.  812; 
Dunbar  v.  Albert  Field  Taek  Co.  4  Fed.  Rep. 
648. 

"Mechanical  skill  is  one  thing;  invention  is 
another  thiu^.  Perfection  of  workmanship, 
however  much  it  may  increase  the  convenience, 
extend  the  use,  or  diminish  expense,  is  not 
patentable." 

Beekendorfer  ▼.  Faber,  supra. 

"  Ordinary  mechanical  adaptation,  nothing 
*  more, '  is  not  patentable." 

Mahn  V.  Harwood,  8  Ban.  &  Ard.  616. 

Used  flesh  instead  of  grain  side  of  leather. 
No  invention. 

BrummiU  v.  Hmoard,  8  Fed.  Rep.  801, 

Sheet  metal  instead  of  papier-macM,  no  in- 
vention. 

Ingersoll  v.  Turner,  12  Off.  (Jaz.  189. 

Need  not  be  practically  useful  apart  from 
other  known  instrumentalities.  Test  is  not 
^*  whether  in  present  state  of  the  art  his  (pat- 
entee's) invention  (without  improvement)  would 
be  deemed  of  any  value,  or  be  salable  for  use." 

Wheeler  v.  Clipper  Mower  db  Beaper  Co.  10 
Blatchf.  181. 

Failure  to  attract  attention  is  no  proof  inven- 
tion is  not  complete  and  valuable. 

Crandall  v.  Richardson,  8  Fed.  Rep.  808. 

Great  sales,  no  proof  of  invention. 

Crandall  v.  Bichardson,  supra. 

Mr.  Justice  BhLtelifot*d  delivered  the  opin- 
ion of  the  court: 

This  is  a  suit  in  equity,  brought  in  the  Circuit 
Court  of  the  United  States  for  uie  Southern  Dis- 
trict of  New  York,  by  William  Gardner,  Oliver 
L.  Gardner  and  Jane  E.  Gardner  against  Martin 
Herz  and  John  E.  Mayo,  for  the  infringement 
of  reissued  letters  patent  No.  9094,  granted  to 
the  plaintiffs,  February  24,  1880,  for  an  im- 
provement in  chair  seats  (the  original  patent^ 
No.  127046,  having  been  granted  to  George 
Gardner  and  Gardner  &  Gardner,  as  assignees 
of  Geor^  Gardner,  as  inventor.  May  21,  1872, 
and  havingbeen  reissued  as  No.  7208,  to  George 
G^ardner,  William  Gardner  and  Jane  E.  Gkira- 
ner,  July  4, 1876).  The  application  for  the  first 
reissue  was  filed  April  8, 1876,  and  that  for  the 
second,  October  81, 1879.  Tlie  drawings  an- 
nexed to  the  original  patent  and  each  of  the 
reissues  were  substantially  the  same.  Those  of 
the  second  reissue  were  as  follows: 
Fig.L 
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The  Bpedfication  and  claim  of  the  original 
patent  were  in  these  words: 

"  Figure  1  is  a  plan  view,  partly  in  section, 
the  section  showing  the  middle  layer  of  veneer. 
Figure  2  is  a  longitudinal  sectiou,  taken  on  the 
line  rp  «  of  figure  1.  Similar  letters  of  refer- 
ence refer  to  like  parts  in  both  of  the  figures. 

Tills  invention  relates  to  chair  seats;  and  it 
consists  in  constructing  a  seat  out  of  veneers  of 
wood,  with  the  erain  running  across  each  other 
and  glued  together. 

I  have  shown,  in  the  drawing  accompanying 
this  specification,  three  layers  of  veneers,  they 
being  represented  by  the  letters  ABC.  The 
grain  of  veneer  A  crosses  that  of  veneer  B,  as 
shown  in  section  in  figure  1,  and  the  grain  of 
veneer  B  crosses  that  of  veneer  C,  as  seen  in 
figure  3.  Veneers  when  thus  arranged,  that  is  to 
say,  with  the  grain  running  in  diverse  dircc- 
tions,  will  make  a  seat  which,  for  economy  and 
durability,  will  be  found  to  be  a  very  useful 
improvement.  The  seats  may  be  left  solid,  or 
perforated  alter  some  design  agreeable  to  the 
fancy  of  the  one  ha v  ing  them  made.  A  slightly 
concave  confijniration  may  ba  iiriyen  to  the  seat, 
as  shown  in  figure  3. 

Seats  thus  made  do  not  cosi  rs  much  as  those 
that  are  made  of  cane,  and  are  better  by  far  in 
point  of  durability. 

The  veneers  rest  upon  a  shoulder,  /,  of  a 
frame,  F,  which  surrounds  them. 

Having  thus  described  mv  invention,  what  I 
claim  and  desire  to  secure  oy  letters  patent  is: 

As  a  new  artide  of  manufactiu^e,  a  chair  seat 
constructed  of  veneers  of  wood  with  the  grain 
running  crosswise  of  each  other  and  glued 
together,  all  substantially  as  set  forth,  and  for 
the  purpose  specified." 

The  specification  and  claims  of  the  first  re- 
issue were  in  these  words: 

"Figure  1  is  a  plan  view,  partly  in  section,  of 
my  improved  seat,  the  section  showing  the 
middle  layer  of  veneer.  Figure  2  is  a  view  of 
my  improved  seat  for  chairs,  settees,  etc.,  this 


figure  showhig  a  longitadinal  section  of  the 
seat,  taken  on  the  line  x  xot  figure  1.  Similar 
letters  of  reference  refer  to  like  parts  in  both 
of  the  figures. 

This  invention  relates  to  bottoms  for  seatn, 
and  consists  in  constructing  the  said  seats  of 
two  or  more  veneers  of  wood,  with  the  grains 
crossing  eadi  other,  the  said  veneers  of  wood 
being  glued  together  by  an  adhesive  substance. 

I  have  shown  in  the  drawing  aocomimnyln^ 
this  specification  three  layers  of  veneer,  appliccl 
to  the  construction  of  and  forming  a  seat  for 
chairs.  These  layers  of  veneer  are  represented 
by  the  letters  A,  B  and  C.  Ther  gnun  of  ve- 
neer A  crosses  that  of  veneer  B,  as  shown  in 
section  in  figure  1,  and  the  grain  of  veneer  H 
crosses  that  of  veneer  C.  as  seen  in  figure  2. 
Veneers,  when  thus  ai ranged,  that  is  to  toy, 
with  the  grains  crossing  each  other,  or  diversi- 
fied, will  make  a  seat  which,  for  durability  and 
economy,  will  be  found  to  be  a  veiy  useful  im 
provement.  I  make  the  seat  either  solid,  oi 
perforated  as  shown  in  figure  1.  A  slight  con 
cave  configuration  may  be  given  to  the  seat. 

Thepenorated  seats  are  made  by  boring  a 
round  hole  of  any  design  dpsired;  and  they  may 
be  bored  either  by  hand  or  bv  machinery  adapt 
ed  for  the  purpose.  The  perforated  seats  are  ac 
fdrable,  as  they  are  ventilated  and  ornamental . 

I  have  especially  shown  and  described  my 
improved  seat  for  chairs.  The  veneers  of 
which  this  seat  is  constructed  rest  upon  a 
shoulder,  /,  of  a  frame,  F,  which  surrounds 
them,  as  shown  in  figure  2  of  the  drawing.  Th c 
veneers,  with  the  grains  crossed  or  diversified 
and  glued  together,  become  homogeneous,  thus 
making  a  solid  piece  of  wood,  mm  which  I 
make  me  bottom  of  the  seat,  which,  when  per- 
forated and  varnished,  is  ready  for  the  market. 

Veneers,  when  thus  arranged,  that  is  to  say. 
with  the  grain  running  crosswise  or  in  diverse 
directions,  will  make  a  bottom  for  a  seat  which . 
for  economy  and  durability,  will  be  found  to  )k! 
a  very  useful  improvement.  The  bottoms  thiisi 
made  may  be  left  solid,  or  perforated  after 
some  design  agreeable  to  the  fancy  of  the  one 
having  them  mode.  A  slightly  concave  con- 
figuration ma^r  be  given  to  the  bottom,  as  shown 
in  figure  2,  which  ^T^tlv  adds  to  the  comfort  o  r 
the  paitj  using  it  Tlie  bottom  thus  made  is 
secured  to  a  frame,  F,  which  surrounds  it,  and 
through  the  latter  is  secured  to  the  seat  frame  K . 

Having  thus  described  my  invention,  what  I 
claim  is: 

1.  Ab  a  new  article  of  manufacture,  a  bottom 
for  a  seat,  constructed  of  two  or  more  veneers 
or  thin  layers  of  wood,  with  the  grain  of  the 
one  layer  crossing  that  of  the  other,  and  the 
whole  secured  together  with  an  adhesive  sub- 
stance, substantially  as  set  forth. 

2.  As  anew  article  of  manufacture,  a  bottom 
for  a  seat  frame,  constructed  of  two  or  more 
veneers  or  thin  layers  of  wood,  with  the  grain 
of  the  one  layer  crossing  that  of  the  other,  snid 
layers  being  secured  together  by  an  adhesive 
substance,  and  having  perforations  formeci 
therein  for  the  purpose  of  ventilation  or  orna> 
mentation,  substantially  as  set  forth. 

8.  The  Combination  of  a  seat  bottom,  con- 
structed of  two  or  more  veneers  or  thin  layers 
of  wood,  with  the  grain  of  the  one  layer  cross- 
ing that  of  the  other,  and  the  whole  secured  to- 
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(ether  bjan  adhesiTe  fulMUooe,  with  the  frame 
«f  the  seat,  substantially  as  set  forth. 

4.  Tbe  oombination  of  a  deat  bottom,  oon- 
itructed  of  two  or  more  veneers  or  thin  layers 
of  wood,  the  grain  of  the  one  layer  crossing 
thst  of  the  other,  and  the  whole  secured  togeth- 
er 1^  an  adheaiYe  substance,  and  provided  with 
perforations  for  the  purpose  of  Tentilation  or 
oToameotation,  with  the  frame  of  a  seat,  sub- 
fltsntially  as  set  forth. 

5.  As  a  new  article  of  manufacture,  a  wooden 
bottom  for  seats,  provided  with  perforations 
for  the  purpose  of  ventilation  or  ornamentation. 

6.  As  a  new  article  of  manufacture,  a  seat 
bottom  constructed  of  two  or  more  veneers  or 
thin  layers  of  wood,  the  grain  of  the  one  layer 
crossing  that  of  the  other,  and  secured  togeth- 
e  by  an  adhesive  substance,  said  bottom  thus 
foimed  having  a  curved  or  concave  configura- 
tion on  its  upper side,substantiallv  asset  fcHrth." 

The  specification  and  claims  of  the  second  re- 
fasue  were  in  these  words: 

"The  state  of  the  art  in  relation  to  devices 
hiving  a  similarity  to  my  invention  may  be  set 
forth  as  follows:  In  letters  patent  No.  15653" 
granted  to  John  H.  Belter,  "August  19, 1856, 
t  bedstead  is  described  made  of  veneers  glued 
together,  with  the  grains  crossing;  and  in  such 
patent  there  is  a  statement  that  veneers  crossing 
and  glued  together  had  been  used  for  combin- 
faig  streng;th  and  lightness.  In  letters  patent 
No.  194^,"  ifranted  to  John  H.  Beltor,  "Feb- 
rnaiy  23, 1858,  chairs  and  other  articles  of  fur- 
niture are  desi^bed  as  made  of  layers  of  wood 
or  veneers  crossing  each  other,  glued  together, 
and  pressed  to  shape.  In  letters  patent  No. 
40509,  granted  November  8, 1868,  boxes  arede- 
Kribea  as  made  of  veneers  or  layers  of  wood 
crosBing  each  other  and  glued  together.  In  let- 
ters patient  No.  28225,  granted"  to  Zebulon  B. 
Bellows,  ''March  15, 1859,  a  chair  bottom  is  de- 
scribed as  made  of  a  piece  of  board  softened 

nsc,  by  steam  and  pressed  up  to  shape  in  molds. 

^^1  Inletters  patent  No.  110096,  December  18, 1870, 
a  barrel  »  described  of  lamina  of  wood  with 
the  grain  crossing  and  glued  together.  Sheet 
metal  perforated  to  form  chair  bottoms  is  set 
f  oith  in  A.  8.  Smith's  patent,  reissued"  to  Isaac 
P.  Tice,  "June  27, 1865.  Chair  seats  of  enam- 
eled hard  rubber  and  gutta-percha  perforated 
are  set  forth  in  letters  patent  No.  54868,**  grant- 
ed to  J.  W.  Cochran,  "Mar  7, 1866.  Letters 
patent  No.  61786,  granted  December  26, 1866, 
to  J.  K.  Mavo,  sets  forth  numerous  articles 
■ade  of  lammsof  wood;  and  in  a  subsequent 
idBRie,  dated  August  18,  1868,  mention  is 
Dsde  of  a  chair  seat,  but  the  same  was  neither 
ooocave  nor  perforated. 

My  Invention,  as  distinguished  from  the  f ore- 
goioff,  relates  to  a  new  article  of  manufacture, 
coMiirting  of  a  chair  seat  made  of  veneers  of 
wood,  wttb  the  grains  of  one  veneer  crossing 
the  other  and  glued  together,  and  having  a  con- 
cave or  dishing  form,  and  perforated. 

From  the  foregoing  it  will  be  apparent  that  I 
do  not  lay  any  claim  to  the  veneers  crossing 
cadi  other  and  glued  together,  as  these  have 
been  used  for  various  purposes,  and  even  for 
fmnitare,and  have  become  public  property. 
Neither  do  I  chdm  the  pressing  of  a  chaur  seat 
faito  a  concave  form  by  dies.  Neither  do  I 
daim  a  perforated  seat,  as  sheet  metal  has  been 
employed;  bat  it  is  cold  to  the  person,  and  lia- 
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ble  to  break  and  to  catch  the  dothhig.  Neither 
do  I  daim  a  single  layer  of  such  material  as 
hard  rubber  or  gutta-percha  perforated.  This 
is  so  expensive  as  not  to  be  adapted  to  general 
use. 

My  chair  seat  is  a  new  article,  posMssing 
great  strength  and  durability.  It  is  vary  light 
and  cheap.  It  forms  an  agreeable  seat.  It  is 
not  hot  in  summer  or  cold  m  winter.  Theiier- 
f  orations  give  the  wood  a  handsome  appearance 
and  afford  the  required  ventiUtion;  ana  the  seat 
is  adapted  to  be  secured  to  any  chair  frame,  as 
it  is  easily  cut  and  fitted  to  the  same,  and  the 
cost  of  these  seats  is  less  than  those  made  of 
cane,  and  they  are  much  more  durable. 

In  the  drawings,  figure  1  is  a  plan,  withthe 
upper  layer  of  veneer  partiallv  removed.  Fig- 
ure 2  is  a  vertical  section  of  the  chair  and  seat 

I  have  shown  three  Uyers  of  veneers,  A,  B,  C. 
The  grain  of  the  veneer  A  crosses  that  of  the 
veneer  B,  and  the  gram  of  the  veneer  B  crosses      r  %avi 
that  of  the  veneer  C,  and  these  are  cemented  to-      l  ^^  '  ' 
^tfujot  %y  suitable  adhesive  substance,  such  as 
glue. 

The  seat  is  of  a  concave  or  dishing  form,  so 
as  to  be  better  adapted  to  the  shape  of  the  per- 
son, and  the  under  side  of  the  seat  is  convex. 

The  perforations  through  the  seat  are  to  be 
arranged  to  produce  any  design  that  may  be 
agreeable  to  the  fancy  of  the  person  making  or 
using  the  chair.  These  perforations  make  the 
seat  light,  and  also  ventilate  the  same. 

The  edges  of  the  seat  rest  upon  and  are 
secured  to  the  chair  frame;  and  in  Fig.  2  the 
frame  is  rabbeted  to  form  shoulders  /,  upon 
which  the  edges  of  the  seat  rest. 

I  claim  as  my  invention: 

1.  As  a  new  article  of  manufacture,  a  chair 
seat  formed  of  laminsB  of  wood  with  the  grain 
crossed,  glued  together,  and  concave  on  the 
upper  surface  and  convex  on  the  lower  surface, 
aaapted  to  a  chair  frame,  substantially  as  set 
forUL 

2.  A  diair  seat  made  of  laminss  of  wood 
^ued  together,  with  the  grains  in  one  layer 
crossing  those  of  the  next,  concave  on  the  up- 
per sunace,  convex  on  the  lower  surface,  and 
perforated,  as  a  new  artide  of  manufacture, 
substantiaUy  as  set  forth." 

While  the  first  reissue  was  in  life  the  owners 
of  it  brought  a  suit  in  equity  against  the  pres- 
ent defendants,  in  the  same  court»  alleging  in- 
fringement of  the  first  five  claims  of  the  first 
reissue.  An  application  being  made  for  a  £re- 
liminary  in  juncnon  it  was  denied,  in  May,  187t). 
16  Blatchf .  808.  The  patent  of  December,  1866, 
to  the  defendant  Mayo,  and  division  E  of  ita 
reissue  of  August  18, 1868  (both  of  them  men- 
tioned in  Gardner's  second  reissue),  being  put 
in  evidence,  it  was  held  that  what  was  churned 
in  the  first  daim  of  Gardner's  firstreissue  wae 
described  in  the  two  Mayo  patents,  both  of 
which  were  reissued  prior  to  Gardner's  original 

gatent.  This  related  to  the  veneers,  with  croes- 
ig  grains,  glued  together,  of  the  first  four 
claims  of  Gardner's  first  reissue.  As  to  the 
perforations  of  the  second,  foiuth  and  fifth 
claims  of  that  reissue,  the  Tice  reLssue  of  June 
27, 1865,  and  the  Cochran  patent  of  Mav  22, 
1866  (both  of  them  mentioned  in  (Shirdner's 
second  reissue),  were  put  in  evidence,  and  it  E188] 
was  held  that  they  showed  a  diair  seat  of  per- 
forated sheet  metal,  and  one  of  perforated 
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enameled  India  robber  or  gutta-percha,  con- 
taining every  feature  of  ventilation  and  orna- 
mentation, resulting  from  perforations,  which 
Gkkidner's  perforated  chair  seat  exhibited;  and 
that,  in  view  of  those  prior  i)erf orated  seats, 
there  was  no  patentable  novel^  in  perforating 
a  wooden  bottom.  The  oonduslon  of  the  court 
was  that  there  wag  nothing  new  or  patentable 
in  the  first  five  claims  of  GkSdner's  first  reissue, 
in  view  of  the  patents  referred  to.  It  was  not 
claimed  that  the  sixth  claim  of  that  reissue  had 
been  infringed.  The  defendants'  seat  bottom 
involved  in  that  case  was  made  of  two  or  more 
veneers  or  thin  layers  of  wood,  with  the  grain 
of  the  one  layer  crossing  that  of  the  other,  and 
the  whole  secured  together  with  an  adhesive 
substance;  and  there  were  slots  or  slits  cut 
through  the  seat,  as  long  as  the  leng|th  of  the 
seat  bottom  from  front  to  rear,  leaving  longi- 
tudinal holes  of  that  length,  and  thus  forming 
ribs  or  slats,  the  effect  of  which  was  to  make 
the  seat  bottom  yielding  and  elastic. 

A  little  over  five  months  after  this  decision 
was  made,  the  second  reissue  was  applied  for. 
and  about  four  months  after  it  was  granted 
this  suit  was  brought  The  answer  attacks  the 
novelty  and  patentability  of  the  invention  and 
the  validity  of  both  reissues.  After  issue, 
proofs  were  taken,  and  in  June,  1882,  the  cir- 
cuit court  rendered  a  decision,  dismissing  the 
bill  (20  Blatchf.  688),  and  from  the  decree  to 
tiiat  effect  the  plaintiffs  have  appealed. 

The  second  claim  is  the  only  one  in  question. 
It  will  be  weU  here  to  repeat  it:  "  2.  A  chair 
seat  made  of  lamin»  of  wood  glued  together, 
with  the  grains  in  one  layer  crossing  those  of 
the  next,  concave  on  the  upper  surface,  convex 
on  the  lower  surface,  and  perforated,  as  a  new 
article  of  manufacture,  substantially  as  set 
forth."  The  defendants  made  and  sold  such 
chair  seats. 

Referring  to  the  decision  as  to  the  first  reis- 
sue, to  the  effect  that  veneers,  with  the  grains 
of  the  successive  layers  crossed  and  cemented 
together,  adapted  for  the  construction  of  chairs 
and  settees,  were  shown  in  the  two  Mayo  pa- 
ll W|  tents,  and  that  the  Mayo  reissue,  division  E,  de- 
scribed the  shaping  of  the  material,  when  made 
pliable,  by  compression  in  a  matrix  or  on  form- 
ers, and  that  the  Tice  and  Cochran  patents 
■howed  perforated  chair  seats  of  metal  and 
gutta-percha,  the  circuit  court  held,  in  this 
case,  that  the  only  question  open,  as  to  the  sec- 
ond reissue,  was  whether  the  concavitj  of 
form,  made  an  element  of  the  second  claim  of 
that  reissue,  would  support  the  patent  Con- 
curring, as  we  do,  in  the  views  and  conclu- 
sions of  the  court,  and  finding  them  well  ex- 
pressed in  its  opinion,  we  repeat  them  here: 

"Chair  bottoms  made  of  board  and  softened 
by  steam  and  pressed  to  a  concave  shape  in  a 
mold,  so  that  the  form  of  the  seat  will  con- 
form to  the  shape  of  the  person  who  may  oo- 
cupy  it,  are  shown  in  the  letters  patent  issued 
to  Z.  B.  BeUowB.  bearing  date  March  16, 
1869.  So,  also,  the  concave  or  dishing  form 
of  chair  seats  bad  been  adopted  long  before 
Gardner's  patent,  in  ordinary  chair  seats.  In 
the  specification  of  the  praeent  reissue  the  in- 
ventor states  that  he  does  not  lay  any  claim  to 
the  veneers  crowing  each  other  and  flued  to- 
gether, as  these  have  been  used  for  various  pur- 
poses and  have  become  public  projKsrtj,  and 
16S 


that  he  does  not  claim  the  pressing  of  a  chair 
seat  into  the  concave  form  by  dies. 

If  there  was  no  patentable  novelty  in  uring 
the  perforations  of  tlie  metal  or  gutta-pendia 
chair  seats  in  the  veneer  seat  by  G^ardner, 
neither  can  there  seem  to  be  any  in  employing 
a  well  known  form  of  chair  seat  in  his  veneer 
seat  As  it  had  been  pointed  out  by  Mayo 
that  th&  material  used  is  pliable  and  can  be 

Sressed  into  any  desired  form,  and  as  the  reissue 
iscUdms  the  pressing  of  a  chair  seat  into  a  con- 
cave form,  and  as  chair  seats  had  been  so  formed, 
it  is  difficult  to  see  how  there  was  any  invention 
in  Gardner's  chair  seat.  Gardner  merely  ap- 
plied a  process  that  was  old  to  a  material  that 
was  old,  to  obtain  an  old  form.  Considered  as 
a  combination,  it  is  hardly  possible  to  believe 
that  the  perforations  or  the  concavity  performed 
any  new  functions  in  the  Gardner  seat  An 
ingenious  feature  has  been  presented,  to  the 
effect  that  the  perforations  and  concavity  co- 
operate, in  Gardner's  seat,  to  prevent  warping 
and  curling  of  the  material  uaed.  If  this  is 
true,  the  same  elements  were  combined  in  the 
Baillie  chair  back  and  performed  there  the  same 
functions  they  performed  in  the  Gardner  seat. 
It  may  be  that  the  Gardner  seat  is  mechanical  Iv 
a  better  seat  than  any  which  preceded  it,  but  his 
improvement  is  not  a  ^tentable  one. 

It  is  strenuously  insisted  that  the  popularity 
and  success  achieved  by  the  Gardner  seat,  be- 
yond those  of  his  predecessors,  affords  cogent 
evidence  both  of  the  utili^r  and  patentable 
novdty  of  his  invention,  liie  answer  to  this 
argument  is  that  the  success  of  his  seat  i» 
probably  due  to  a  feature  which  is  not  sug- 
gested in  the  orifl;inal  patent;  that  is,  its  adapt- 
ability for  use  by  unskilled  workmen.  Hia 
seats,  as  now  made,  can  be  fitted  without  me- 
chanical skill  to  a  bottomless  chair,  and  are 
largely  used  to  repair  chairs  in  which  the  orig- 
inal seats  have  been  worn  out,  and  can  be  so 
used  without  any  special  skill.  They  are,  also, 
largely  sold  to  chair  manufacturers,  becauao 
they  can  be  easily  adapted  to  chaiiB  of  different 
sizes  and  seats  of  different  forms.  But  the 
chair  seat  described  in  Gardner's  original 
patent,  and  sliown  in  the  drawinn,  did  not 
practically  possess  this  characteristic  of  adapt- 
ability, but  was  a  frame  scat,  which  could  only 
be  fitted  to  a  chair  by  a  skilled  laborer.  Sud^ 
a  chair  seat  would  fail  to  meet  the  peculiar 
want  which  the  present  chair  seat  supplies. 
Considered  as  a  new  article  of  manufactiue.  If 
the  complainant's  chair  seat  has  no  frame,  and 
its  novelty  and  utility  consist  in  its  adaptability 
to  be  sold  separate  from  the  frame,  and  to  t!e 
readily  applied  by  any  i)erson  to  any  chair, 
then  the  reissue  is  for  a  different  inventioii 
from  that  disclosed  in  the  original  patent 

In  conclusion,  in  view  of  the  former  dedsioo 
of  this  court,  the  complainant  can  only  succeed 
upon  the  theory  that,  by  imparting  a  concave 
form  to  his  chair  seat,  he  has  imparted  sufll- 
dent  patentable  novelty  to  his  artide  to  sustain 
a  patent;  and  this,  when  such  a  form  of  chair 
seat  was  old,  the  material  used  was  old,  and  the 
method  of  imparting  the  form  to  the  material 
was  old.    This  theory  cannot  stand." 

On  tbe  axgument  of  the  appeal  the  following 
considerations  were  strongly  inged.  as  nounda 
for  reversing  the  decree:  an  artide  of  manu- 
facture is  patentable  under  section  4886  of  the 
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B0ftodStatiilM,ifitl8iiewaiidiuefaL  Thbi 
diflir  sea*  was  new  and  usefoL  Tberedid  not 
oist  tiefon,  as  an  article  of  manafactme,  a 
:iiilr  aeat  oompoMd  of  lamhuB  of  wood,  with 
the  gralDB  croflBod  and  glued  tojiether,  molded 
to  DB  concave,  and  prorated.  The  statute 
Bukea  novelty  and  utuily  the  only  test  of  pa- 
testahility.  In  a  soit^f or  infringement,  the  de> 
cisioa  of  the  CommiaEnoner  of  Patents  is  final, 
18  to  the  matters  involved  in  ^ranting  a  patent, 
ezeept  as  to  the  questions  speoflcaDy  enumerat- 
ed as  defenses  in  the  five  sahdivlsions  of  section 
4890  Off  the  Bevlsed  Statutes.  Unless  suhetan- 
ttsOy  tiie  same  thing  existed  before,  the  article, 
if  useful,  is  new  and  i>atentable.  The  decision 
of  the  Commissioner  of  Patents  to  that  effect  is 
Bot  reviewable  in  a  suit  on  the  patent 

It  la  asoffident  answer  to  these  suggestions 
to  say  that  the  questions  presented  are  not  open 
ones  in  this  court. 

In  Makn  v.  ffanoooa,  112  U.  B.854, 868  [Bk. 
18,  L.  ed.  065,  667],  it  wasssid:  "The  statutory 
defenses  are  not  the  only  defenses  whidi  may  be 
made  against  a  patent.  Where  it  is  evident  that 
Oe  Commissioner,  under  a  misconception  of 
the  law,  has  exceeded  his  authority  in  eronting 
or  reiasuiDg  a  patent,  there  is  no  sound  princi- 
ple to  prevent  a  party  sued  for  its  infringement 
nom  availing  mmself  of  the  illegality,  inde- 
nendent  of  any  statutory  permission  so  to  do. 
*  *  *  In  cases  of  patents  for  in  ventions,  a  valid 
iefense  not  given  by  the  statute  often  arises 
where  the  question  is  whether  the  thing  patented 
imoimts  to  a  patentable  invention,  "ms  being 
squestion  of  law  the  courts  are  not  bound  by 
the  dedsion  of  the  Oommissioner,  although  he 
most  necessarily  pass  upon  it"  Several  cases 
fai  this  court  were  there  cited  to  this  effect 

On  the  other  point  presented  it  wss  said,  in 
nmt^mm  v.  Bot8$dUr,  lU  U.S.  1,}!  [Bk.d9,  L. 
id.76, 79],  that,  under  article  1,  section  8,  subdi- 
rision  8  of  the  Constitution,  apatentee  "must  be 
an  inventor  and  he  must  nave  made  a  discov- 

2f  that"tliestatuteliasalway8carried  ontthis 
i^"  referring  to  section  6  of  the  Act  of  July  4, 
1886,  6  Stat  at  L.  119,  and  section  24of  the  Act 
of  July  8. 1870, 16  Stat,  at  L.  901,  and  section 
«86  xA  the  lievised  Statutes;  that  "it  is  not 
cBon^  that  a  thine  shall  be  new.  in  the  sense 
that  m  the  shape  or  form  in  which  it  is  produced, 
it  shall  not  have  been  before  known,  and  that  it 
AaB  be  useful,  butitmust,  under  the  Constitu- 
tion and  the  statute,  amount  to  an  invention  or 
discovery."  A  lar^  number  of  cases  in  this 
court  were  there  rderred  to,  and  one  especially 
where  the  thine  chumed  was  new,^'  in  the  sense 
that  it  had  not  oeen  anticipated  by  any  previ- 
ous invention,  and  it  was  shown  to  have  supe- 
rior utility;  yet  it  was  held  not  to  be  such  an  fin- 
pnr?ement  as  was  entitled  to  be  regarded  in  the 
patent  law  as  an  invention."  A  case  to  the  same 
effect  at4his  term  is  TdU  Lock  Mfg.  Go.  v. 
OnaUettf,  117  U.  S.  654  [Bk.  99,  L.^  959]. 

I^  is  stronglv  ureed  that  Gardner's  seat  is 
dieap,  strong,  durable,  can  be  applied  to  differ- 
em  oudr  seat  fhimes,  can  be  8oidf»p^ 
disSr  seat  frames,  and  can  be  appued  to  chair 
seat  frames  by  unskilled  labor;  and  that,  there- 
fore, it  was  patentable.  But  these  views  are 
fnDy  met  by  the  observations  of  the  court  below, 
aibove  set  forth. 

The  fshric  being  old,  the  suggestion  to  ooa- 
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struct  chair  seats  out  of  it  befaig  old,  the  shap- 
ingof  it  in  a  former  being  old,  the  perforation  of 
a  seat  for  ventilation  and  ornamentation  being 
old,  and  the  giving  of  a  concave  shape  to  a 
wooden  seat  by  pressure  being  old,  there  can- 
not, in  view  of  the  disclaimers  in  the  second 
reissue,  be  anything  patentable  in  the  structure. 
It  was  convenient  to  sell  and  convenient  to  buy, 
and  commercially  a  good  article.  But  a  pat^ 
cannot  be  taken  out  for  an  article,  old  in  pur- 
pose and  shape  and  mode  of  use, when  made  for 
the  first  timeout  of  an  existing  material,  and 
with  accompaniments  before  applied  to  such  an 
article,  merelv  because  the  idea  has  occurred 
that  it  would  oe  a  good  thing  to  make  the  article 
outofthatparticojaroldmateriaL  Beyondthat 
the  suggestion  in  the  second  reissue,  that  "  the 
seat  is  adapted  to  be  secured  to  any  chair  frame, 
as  it  is  easuy  cut  and  fitted  to  the  same,"  is  not 
found  in  the  original  patent,  or  in  the  first  re- 
issue, and  is  new  matter,  so  far  as  anvthing  in 
it  can  be  invoked  to  confer  patentability  on  the 
artida 

The  second  reissue  appears,  by  the  decision 
of  the  examiners-in-ddex  of  the  Patent  Office, 
on  appeal,  found  in  the  record,  to  have  been 
granted  on  the  sole  ground  that  Gardner's  chair 
seat  was  an  independent  article,  formed  and 
shaped  as  described,  to  be  put  on  the  market  by 
itself,  and  ready  to  be  attacnedtoachair  6ame, 
and  not  to  be  marketed  as  a  component  part  of 
a  chair,  but  as  a  seat  ready  to  be  fitted  and  af- 
fixed to  a  chair.  Nothing  to  this  purport  being 
found  in  the  orighial  patent,  or  in  the  first  re- 
issue, and  the  fint  reissue  having  been  applied 
for  more  than  three  years  and  ten  months,  and 
the  second  reissue  more  than  seven  yean  and 
five  months,  after  the  orighial  patent  was 
ffianted,  no  ground  for  patentabulty  can  be 
derived  irom  the  insertion  of  such  suggestions 
in  the  second  zeissue. 

There  was  a  recent  instructive  case  in  En- 
gland, in  the  Ck>urt  of  Appeal,  before  Lord  Cole- 
ridge and  JuiUen  Field  and  Bowen  {Baxby  v. 
GUmceaior  Waggon  Co,  7  Q.  B.  Div.  805),  where 
tiie  question  was,  whether  "the  invention  speci- 
fied was  such  a  substantial  improvement  on 
what  had  already  been  known  and  published 
as  to  render  it  the  proper  subject  of  a  patent." 
The  specified  patented  combination  did  not  be- 
fore exist,  but  it  existed  with  the  exception  of 
two  pieces  of  mechanism,  and  their  use  for  the 
purpose  of  doing  what  they  did  in  the  combina- 
tion was  well  known.  But  it  was  held  that  the 
combination  might  have  been  made  "  by  any 
intelligent  mechanical  workman,"  with  noother 
instructions  than  those  contained  in  a  prior  pa- 
tent to  the  same  inventor;  and  that  there  was 
no  novelty  in  the  combination  sufficient  to  con- 
stitute a  patent.  In  regard  to  another  branch 
of  the  case,  it  appeared  that,  taking  two  prior 
separate  inventions  together,  every  element  of 
the  patent  in  question  was  to  be  found  in  one 
or  the  other  of  those  inventions,  and  it  was  held 
that  the  combination  of  the  two  prior  inven- 
tions did  not  require  "an  exercise  of  such  an 
amount  of  skill  and  ingenuity  as  to  entitle  it  to 
the  protection  of  an  excluave  grant"  This 
case  Is  referred  to  for  the  purpose  of  showing 
that  the  question  of  patentability,  as  depending 
on  the  quantum  of  inventive  skiU  in  a  given 
case,  is  one  which  the  courts  of  Sngland  con- 
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aider  in  a  init  for  infringement    See   also 

P^,  B.  R  Ob.  ▼.  LoeomoHw  Truck  Co,  110  U. 

S.  4iM)  [Blc  M,  L.  ed.  222],  and  the  cases  there 

collected. 
The  dooreeqfths  OireitU  Court  U  affirmod, 

Tnieoopy.  Teat:  

James  H.  MoKennej,  Qerk,  Sup.  Court,  U.  6. 


UNITED  STATES,  Appt,^ 
JOHN  M.  LANGSTON. 


(See  8.  C.  Reporter^  ed. 


Baia^  of  minitter  1o  Hayti-^epeal  of  9kUute 
by  implieation, 

A  statute  flzin^  the  salary  of  a  public  offloer  at  a 
named  sum,  without  limitation  as  to  time,  should 
not  be  deemed  abroffated  or  suspended  by  subse- 
quent enactments  wnioh  merely  appropriate  a  less 
amount  for  the  serylces  of  such  officer  for  partic- 
ular fiscal  years,  and  which  oontain  no  words  that 
expressly  or  by  dear  implication  modify  or  repeal 
the  previous  law. 

[No.  1822.] 
SvhmitUd  April  £6, 18S6.  Decided  May  10, 1886, 

APPEAL  from  the  Court  of  Claims.     Af- 
frmed. 
The  cose  is  stated  by  the  court. 
Mestri.  A,  K  Garland,  AUy-Oen,  and  Ed. 
M,  WdUon,  for  appellant. 
Mr.  Geo.  A,  King,  for  appellee. 

1 390]  Mr,  Juitice  HarUui  delivered  the  opinion 

of  the  court: 

From  September  28,  1877,  until  Jnly  24, 
1885,  the  claimant,  John  M.  Langston,  held 
the  office  of  Minister  Resident  and  Consul- 
General  of  the  United  States  at  the  Republic  of 
Hayti.  At  the  time  he  entered  upon  the  dis- 
chiU'ge  of  his  duties  it  was  provided  b^  statute 
as  follows: "  There  shall  be  a  diplomatic  repre- 
sentative of  the  United  States  to  each  of  the 
Republics  of  Hayti  and  Liberia,  who  shall  be 
appointed  by  the  President,  by  and  with  the 
advice  and  consent  of  the  Senate,  and  shall  be 
accredited  as  Minister  Resident  and  Consul- 
General.  The  representative  at  Hayti  shall  be 
entitled  to  a  salary  of  $7,600  a  year,  and  the 
representative  at  liberia  to  a  salary  not  exceed- 
ing 14,000  a  year."  R.  S.  §  1688.  The  som 
of  $7,500  has  oeen  annually  appropriated  for 
the  salary  of  the  minister  to  Hayti,  from  the 
creation  of  the  office  until  the  year  1888.  12 
Stat,  at  L.  684,  500;  18  Id.  180, 424;  14  Id,  226, 
414;  16  Id.  68.  821;  16  Id,  219, 417;  17  Id.  142, 
471;  18  Id,  67,  821;  19  Id,  170,  288;  20  Id,  92, 
267;  21  Id,  184,  889. 

In  the  Act  making  appropriations  for  the 
consular  and  diplomatic  service  for  the  fiscal 
year  ending  June  80, 1879,  it  is  provided  "  That 
the  following  suma  be  and  the  same  are  hereby 
appropriated  for  the  service  of  the  fiscal  year 
ending  June  80, 1879,  out  of  any  money  in  the 
treasury,  not  otherwise  appropriated,  for  the 
objects  hereinafter  expressed,  namely:  •  •  • 
For  minister  resident  and  consul-general  to 
Hayti,  t7,600  *  *  *  And  tiie  salaries  provided 
in  this  Act  for  the  officers  within  named,  re- 
spectively, shall  be  in  full  for  the  annual  sala- 
nes  thereof  from  and  after  July  1, 1878;  and  all 
laws  and  parts  of  laws  in  cooflict  with  the  pro- 
visions of  this  Act  are  hereby  repealed.'^  20 
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Stat  at  L.  91 ,  92, 98.  Similar  provisions  werein 
the  Diplomatic  and  Consular  Appropriation  Aci 
for  the  fiscal  year  ending  June  80, 1880.  Id,  267, 
274.  A  like  sum  was  appropriated  for  the  fiscal 
vears  ending  June  80, 1881,  and  June  80, 1882;  1 39 1 
but  the  appropriation  Acts  for  tboee  years  did 
not  repeat  the  declaration  contained  in  the  Acta 
for  the  fiscal  years  of  1879  and  1880.  to  the 
eifect  that  "llie  salaries  provided  in  this  Act 
for  the  officers  within  named,  respectivelv, 
shall-  be  in  full  for  the  annual  salaries  thereof, " 
etc.  21  Stat,  at  L.  188, 184,  889. 

In  the  Diplomatic  and  Consular  Appropriation 
Act  of  July  1, 1882,  certain  sums  were  appro- 
priated "  for  the  service  of  the  fiscal  year  end- 
ing June  80,  1888,  out  of  any  money  in  the 
treasury,  not  otherwise  appropriated,  for  the 
objects  therein  expressed,'  one  of  them  being 
"for  ministers  resident  and  consuls-general  to 
Liberia,  Hayti,  Switzerland,  Denmark  and  Por- 
tugal, at  $6,000  each,  $25,000."  22  Stat,  at  L. 
llS.  The  same  Act  provided  that  "  hereafter 
the  Secretary  of  State  shall,  in  the  estimates 
for  the  annual  expenditures  of  diplomatic  and 
consular  service,  estimate  for  the  entire  amount 
required  for  its  support,  including  all  com- 
mercial agents,  and  other  officers,  whether  paid 
by  fees  or  otherwise,  specifying  the  compensa- 
tion to  be  allowed  or  deemed  advisable  in  each 
individual  case."  Id,  138.  It  is  stated  in  the 
brief  of  the  Attorney-General  that  the  Secre- 
tary of  State  made  a  specific  estimate  for  the 
salary  of  the  minister  resident  and  consul- 
general  to  Hayti  for  the  fiscal  years  commenc- 
ing July  1, 18^  and  1884,  and  that  estimate 
was  $5,000  in  each  report.  For  each  of  the 
fiscal  years  ending  June  80, 1884,  and  June  80, 
1885,tne  appropriations  for  the  minister  resident 
and  consul-general  at  Hayti  was  $5,000,  and  in 
the  same  luiguage  as  that  employed  in  refer- 
ence to  that  officer  in  the  Act  for  the  fiscal  year 
endinff  June  80. 1888. 

In  ttie  Consular  and  Diplomatic  Appropria- 
tion Bfll  of  1884,  the  Committee  on  Appropria- 
tions in  the  House  of  Representatives  roported 
the  following  paragraph  as  part  of  the  bill: 

"  And  the  foregoing  appropriations  for  En- 
voys Extraordinary  and  Mhiisters  Plenipoten- 
tiary,Ministers  Resident  and  Charges  d' Afraires, 
MiniBteTS  Resident  and  Consuls-General,  Sec- 
retaries of  Legation,  and  Interpreters,  shall, 
after  June  80, 1884,  be  the  salary  of  each  of- 
ficer respectively;  and  all  Acta  or  parte  of  Acta 
inconsistant  or  m  conflict  therewith,  or  which 
allow  a  larger  salary  to  any  officer  or  employ^ 
heroin  named,  shall  be,  and  aro  hereby,  re- 

raled."     Conff.  Rec.  48th  Cong.  1st  sees,  part      [39! 
,  p.  4104    This  paragraph  was  omitted  from 
the  Act  as  passed. 

The  claimant  was  paid  at  the  rata  of  $7,500 
a  year  up  to  and  Including  June  80,  ,1882,  and 
for  tlie  balance  of  his  term  at  the  rate  only  of 
$5,000  a  year.  He  brought  this  suit  to  recovey  the 
difference  belwpon  those  araounte  for  the  period 
from  June  80, 1882,  to  July  24, 1886.  His  claim 
was  sustained  in  the  court  below,  and  judg- 
ment was  rendered  in  his  behalf  for  $7,666.66. 

This  case  is  distinguishable  from  United 
Statee  v.  FUher,  109  XL  S.  148,  146  [Bk.  27,  L. 
ed.  886,  88'n,  and  United  States  v.  Mitchell,  Id. 
146,  149  [Id.  887].  In  Fisher's  Case  it  was 
held  that  the  clause  in  the  Revised  Statutes, 
fixing  the  salary  of  the  Chief   Justice  and 
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Associate  Justices  of  Wyomiog  at  $8,000  per 
UDiiiD,  was  suspended  by  the  proTision  in 
each  of  the  appropriation  Acts  for  the  legisla- 
tive, executive,  and  judicial  expenses  ox  the 
Government  for  the  fiscal  years  ending  June 
80. 1879.  and  1880,  which  declared  that  the  sums 
therein  specified — amon^  which  was  $2,600 
each  to  the  Governor,  Chief  Justice,  and  two  As- 
sociate Judges  of  Wyoming— were  appropriated 
"in  fall  compensation,"  for  the  service  of 
those  jean.  The  claim  of  Fisher  for  com- 
pensation, on  the  basis  fixed  by  the  Re- 
vised Statutes,  was  consequently  rejected. 
This  court  said:  "We  cannot  adopt  the  view 
of  the  appellee,  unless  we  eliminate  from  tfie 
statute  the  words  'in  full  compensation,*  which 
Congress,  abandoning  the  long  used  form  of 
the  appropriation  Acts,  has  ex  indvttria  in- 
serted. Oiir  duty  is  to  give  them  effect.  When 
ConCTess  has  said  that  the  sum  appro{)riated 
■hall  be  in  full  compensation  of  the  services  of 
the  appeDee,  we  cannot  say  that  it  shall  not  be 
in  full  compensation,  and  allow  him  a  greater 
fom.*' 

In  Mtiehdri  due  the  claim  was  for  compen- 
aaiion  as  an  Indian  interpreter  under  sections 
2070  and  3076  of  the  Revised  Statutes,  the  first 
one  of  which  declared  that  interpreters  of  a 
certain  dass  shall  be  paid  $400  a  year  each, 
and  by  the  second  one  of  which  it  was  provided 
that  the  several  compensations  prescribed 
"  shall  be  in  full  of  all  emoluments  and  allow- 
ances whatsoever."  During  the  period  for 
which  Mitchell  claimed  compensation  at  that 
rate,  he  received  pay  at  the  rate  of  $800  per 
annum,  under  Acts  appropriating  various  sums 
for  interpreters,  including  seven  interpreters 
for  the  uidian  Tribes  among  whom  ifitcheU 
was  assigned  to  duty,  "  at  $800  per  annum, 
$2,100."  19  Stet.  at  L.  271.  In  those  Acts  there 
was  also  a  clause  to  this  effect:  "For  additional 
pay  of  said  interpreters,  to  be  distributed  in  the 
discretion  of   the  Secretary  of  the  Interior, 

S.OOO."  It  was  held  that  these  Acts  mani- 
tod  a  chanse  of  policy  upon  the  part  of  Con- 
gress, **  namely:  that  instead  of  establishing  a 
salary  for  interpreters  at  a  fixed  amount,  and 
Gutting  off  all  other  emoluijaents  and  aUow- 
ancea.  Congress  intended  to  reduce  the  salaries, 
md  place  a  fund  at  the  disposal  of  the  Secre- 
tary of  the  Interior  from  which,  at  his  discre- 
tion, additional  emoluments  and  allowances 
might  be  given  to  the  interpreters."  The  ap- 
propriation by  those  Acts  of  a  fixed  sum  as 
eompoisation  for  certain  interpreters  during  a 
prescribed  period,  followed  by  the  appropria- 
tion of  a  round  sum  as  additiandl  pay,  to  be 
distributed  amongthem  in  the  discretion  of  one 
hf  the  Executive  departments,  evinced  the  in- 
tention of  Congress  not  to  allow  further  com- 
penntion  to  such  appointees  during  the  periods 
specified. 

The  case  before  us  does  not  come  within  the 
principle  that  controlled  the  determination  of 
the  other  cases.  The  salaiy  of  the  minister  to 
Havti  was  originally  fixed  at  the  sum  of  $7,500. 
Neither  of  the  Acts  appropriating  $5,000  for 
hb  benefit,  during  the  fiiscal  years  in  question, 
contains  any  language  to  the  effect  tiiatsuch 
Hun  shall  be  "  in  fulTcompensation  "  for  those 
yean;  nor  was  there  in  either  of  them  an  ap- 
poptiation  of  money  "for  additional  pay;" 
imn  which  it  might  oe  inferred  that  Congrest 
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intended  to  repeal  the  Act  fixing  his  annual 
salanr  at  $7,5(X).  Repeals  by  implication  are 
not  favored.  It  cannot  be  said  that  there  is  a 
positive  repug^nancy  between  the  old  and  the 
new  statutes  m  question.  If  by  any  reasonable 
construction  they  can  be  made  to  stand  to- 
gether, our  duty  is  to  five  effect  to  the  pro- 
visions of  each.  OhewHeangY.  United  States, 
112  U.  8. 649  [Bk.  28, L.  ed.  7781;  Statev.  StoU, 
17  WaD.  425,  430  [84  U.  8.  bk.  21,  650];  Eb 
parte  Terger,  8  Wall.  85, 105  [75  U.  8.  bk.  19,  L. 
ed.  832, 8891;  Be  parte  Orow  Dog,  109  U.  8. 556, 
570  [Bk.  27,  L.  ed.  1080, 1085].  The  sugges- 
tion of  most  weight  in  support  of  the  view  that 
Congress  intended  to  reduce  the  salary  of  the 
diplomatic  representative  at  Hayti  is  the  im- 
probability that  tbaX  body  would  neglect,  in 
any  year,  to  appropriate  the  full  sum  to  which 
that  officer  was  entitled  under  the  law  as  it 
then  existed.  On  the  other  hand,  it  is  not  prob-  [394] 
able  that  Congress,  knowing,  as  we  must  pre- 
sume it  did,  that  that  officer  had,  in  virtue  of  a 
statute— whose  object  was  to  fix  his  salary— re- 
ceived annually  a  salary  of  $7,500  from  the  date 
of  the  creation  of  his  office,  and  after  expressly 
declaring  in  the  Act  of  1878,  20  Stat,  at  L. 
91,  98,  tnat  he  should  receive  that  saUry  from 
and  after  July  1, 1878,  and  again  in  1879,  that 
he  should  receive  the  same  amount  from  and 
after  July  1,  1879,  should,  at  a  subsequent 
date,  make  a  permanent  reduction  of  his  salary 
without  indicating  its  purpose  to  do  so,  either 
by  express  words  of  rep^  or  by  such  pro- 
visions as  would  compel  the  courts  to  say  that 
harmony  between  the  old  and  the  new  statute 
was  impos^ble.  While  the  case  is  not  free 
from  difficulty,  the  court  is  of  opinion  that,  ac- 
cording to  the  settled  rules  of  interpretation,  a 
statute  fixing  the  annual  salary  of  a  public 
officer  at  a  named  sum,  without  limitation  as 
to  time,  should  not  be  deemed  abrogated  or 
suspended  by  subsequent  enactments  which 
merely  appropriated  a  less  amount  for  the  serv- 
ices of  that  officer  for  particular  fiscal  years, 
and  which  contained  no  words  that  expressly 
or  by  clear  implication  modified  or  repealed  the 
previous  law. 

The  judgment  ie  c^fflrmed. 

True  copy.    Test: 

James  H.  MoKenney,  Clerk,  Sup.  Oourt,  U.  B. 


RICHARD  FRANCIS,  WM.  T.   LEVINi;     [3®^! 
C.  W.  READ  BT  AL.,  AppU,^ 

V. 

JAMES  M.  FLINN. 

<8ee  8.  GL  Reporter's  ed.  »86-88i.) 

Equity  juriidieUan^^iufflcieney  qf  legal  remedy. 

A  bilL  the  objeot  of  which  Js  to  have  the  defend- 
ants engoined  from  interfering  with  the  pilot  busi- 
ness  of  the  complainant,  in  whioh  the  ffist  of  the 
complaint  is  that  the  defendants  do  not  treat  the 
plaintlfl  as  havingr  a  rlebt  to  use  his  vessel  as  a  pilot 
boat,  and  have  so  pubHoly  stated,  and  that  some  of 
the  parties  mentioned  bare  been  subjected  to  suits 
for  their  acts  in  piloting,  is  obnoxious  to  demurrer. 
Upon  the  alleffatlons  of  the  bill  the  plaintUT  had  a 
complete  legalremedy. 

[No.  242.1 

Argtted  and  eubmitted  April  SO,  iS86.    Decided 

May  10,  1886. 
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APPEAL  from  the  Circoit  Court  of  theUnited 
States  for  the  Eastern  District  of  Louiaiana. 

xllMWMdL 

Statement  hv  Mr,  JutHee  Field: 
This  is  a  euit  in  equity  to  restrain  the  defend- 
ants from  doing  certain  things  charged  against 
them  intended  to  injure  the  plaintiff,  and  de- 
stroy hi^  property  and  business.  The  bill  al- 
leges that  ne  is  a  citizen  of  Florida,  and  brinss 
the  bill  against  Richard  Francis,  individually 
and  as  agent  for  others,  and  W.  T.  Levine  and 
thirty-seven  others,  who  are  named,  and  who 
are  citizens  of  Louisiana.  It  sets  forth  that  he  is 
a  one  eighth  owner  6f  the  steam  pilot  boat  Mary 
Lee,  a  decked  vessel  of  over  fifty  tons  burden ; 
that  his  interest  exceeds  the  value  of  $6,000 ; 
that  she  was  built,  and  is  manned  and  equipped, 
^96]     2Lnd  in  all  respects  fitted  for  the  purposes  of  a 

Eilot  boat,  and  for  some  months  has  been,  and 
;  now,  used  as  a  pilot  boat  at  South  Pass, 
known  as  The  Jetties,  at  one  of  the  mouths  of 
the  Mississippi  River;  that  by  Act  of  Congress 
of  June  1, 1874,  the  pass,  or  channel,  has  been 
since  the  beginning  of  the  construction  of  the 
jetties  under  control  of  the  Secretary  of  War ; 
that  the  Government  has  caused  the  obstruc- 
tions formerly  existing  in  the  channel,  known 
as  the  bar,  to  be  removed  ;  that  the  pass  is  sub- 
ject to  no  other  regulations  than  those  pre- 
scribed by  the  Secretary ;  that  the  plaintiff  in 
his  business  of  pilot  has,  in  all  respects,  con- 
formed to  them;  that  the  captain  and  other  offi- 
cers of  his  vessel  are  duly  commissioned  under 
the  laws  of  the  United  States;  that  certain  per- 
sons named  Pliny  Ck)x,  George  A.  f'alconi.  and 
Hiram  Follett  are  on  board  as  branch  plloto. 
and  thev  act  as  pilots  on  vessels  inwara  and 
outwara  bound  to  and  from  the  sea  through 
the  South  Pass;  and,  as  part  owners  of  the  pilot 
boat,  they  are  licensed  under  the  laws  of  the 
United  States  as  branch  pilots  for  the  Port  of 
New  Orleans;  and  that  as  such  they  are  eatitled 
to  pilot  vessels  from  the  sea  to  the  Mississippi 
River,  and  from  the  river  to  the  sea. 

The  bill  further  alleges  that,  imder  the  laws 
of  the  United  States  relating  to  the  channel 
known  as  The  Jetties,  and  to  the  vessels  and 
steamers  of  the  character  of  The  Mary  Le^,  the 
plaintiff,  as  owner,  has  a  right  to  have  the  cap- 
tain and  the  pilots.  Cox,  Falconi,  and  Follett, 
protected  in  the  business  of  piloting  through 
the  channel  to  and  from  the  sea,  and  is  entitled 
to  a  decree  reco^izing  his  right  to  render  ser- 
vices with  his  pilot  boat  to  all  vessels  to  and 
from  the  sea  through  the  said  pass  and  channel 
whenever  any  one  of  such  branch  pilots  em- 
ployed by  him  shall  be  on  board  of  such  vessel, 
mwurd  and  outward  bound,  drawing  more  than 
twelve  feet  of  water;  and  that  any  law  of  Louisi- 
ana, or  any  rules  or  regulations  made  bv  the 
defendants  in  contravention  of  the  laws  oi  Con- 
ffress  and  the  regulations  of  the  Secretary  of 
War,  are  null  and  void. 

The  bill  also  alleges  that  the  defendants  have 
combined  and  confederated  together  for  the  pur- 
[3871  P^^^  ^^  destrojring  the  businte  and  property  of 
the  plaintiff  by  publications  in  the  newspapers 
and  oy  divers  and  sundry  suits,  and  by  injunc- 
tions, and  "in  various  other  and  divers  ways,** 
and  have  instituted  suit  against  J.  W.  Black, 
George  A.  Sheldon,  Hiram  FoUeU,  Pliny  Cox, 
and  George  A.  Follett  [Falconi],  all  of  whom  are 
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parC  owners  of  The  Mary  Lee,and  threeof  whom 
are  branch  pilots  for  the  Port  of  New  Orleans. 
The  bill  mentions  three  suits  thus  brought, 
one  in  the  United  States  Circuit  Court  and  two 
in  the  state  courts,  and  alleges  that  they  were 
instituted  at  the  instance  of  ue  defendants,  and 
that  in  them  they  have  charged  that  Black  and 
others  are  towing  vessels  drawine  more  than 
twelve  feet  of  water  through  The  Jetties,  with- 
out branch  pilots  of  the  Port  of  Kew  Orleans ; 
that  Follett  and  Cox  are  not  such  brandi  pilots, 
but  intruders  into  office  ;  and  that  Falconi,  al- 
though a  branch  pilot,  has  no  right  to  pilot  ves- 
sels through  The  Jetties  in  the  service  of  theown- 
ers  or  agents  of  The  Marv  Lee,  because  of  some 
agreement  with  the  def  enoants  not  to  act  as  pilot 
on  any  ship  or  vessel  against  their  interest.  The 
bill  also  alle^  that  the  defendants  have  formed 
themselves  mto  a  pretended  partnership,  and 
bound  themselves  not  to  do  anv  service  as 
branch  pilots  for  the  Port  of  New  Orleans  with 
any  other  persons  than  those  mentioned  in  the 
said  coiifederation;  and  that  these  acts  are  in- 
tended to  injure  and  will  iniure  the  plaintiff 
and  make  his  property  worthless  unless  they 
are  restrained  by  the  court.  Then  follows  a 
prayer  that  the  defendants  be  enjoined  from  in- 
terfering with  the  business  of  the  plaintiff  in  the 
use  of  the  pilot  boat,  and  with  its  captain,  and 
with  Hiram  Follett,  Pliny  Cox,  and  George  A. 
Falconi,  branch  pilots  of  the  Port  of  New  Or- 
leans, in  the  exercise  of  their  duty  as  such  while 
in  the  service  of  the  plaintiff  pending  the  pro- 
ceedings, "with  a  view  of  preservinff  from 
waste  and  destruction  his  business  ana  prop- 
erty;'' and,  after  due  proceedings  had,  that  the 
injimction  be  made  perpetual,  and  a  decree  be 
entered  adjudging  that  the  association  or  con- 
federation of  the  defendants,  so  far  as  it  was 
designed  to  interfere  with  the  rights  of  the 
plaintiff,  his  pilot  boat  and  business  and  branch 

gilots,  is  contra  honos  mores,  and  in  violation  of 
kw  and  of  good  order,  and  that  all  acts  done 
in  pursuance  thereof  are  null  and  void,  and  that 
the  right  of  the  plaintiff  to  pursue  his  occupa- 
tion with  his  pilot  boat  to  pilot  vessels  through 
the  South  Pass  to  and  from  the  sea  be  recog- 
nized pursuant  to  the  Acts  of  Congress,  and  for 
genenu  relief. 

The  defendants  demurred  to  the  bill  on  vari- 
ous grounds,  and,  among  others,  that  it  does 
not  state  any  sufficient  cause  for  equitable  cog- 
nizance or  relief  in  favor  of  the  plaintiff  against 
"them,  or  either  of  them.  The  court  overruled 
the  demurrer  and,  the  defendants*  answer  and 
replication  having  been  filed,  proofs  were  taken 
and  the  case  heard  thereon  and  on  the  plead- 
ings. An  injunction  pendente  lite  was  granted,* 
and  the  decree  of  the  court  made  the  injunction 
perpetual,  from  which  an  appeal  was  taken  to 
this  court. 

Mr.  J.  R.  Beekwith,  for  appellants. 
Mr,  Joseph  F,  Homor,  for  appellee. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

The  bill  does  not  state  what  the  publications 
were  of  which  the  plaintiff  complains,  or  what 
the  divers  suits  instigated  by  the  defendants 
were  other  than  those  mentioned,  in  which 
charges  were  made  as  to  towing  vessels  through 
the  pass  without  pilots,  and  as  to  certain  per- 
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not  being  branch  pUoti,  or  oontracdnff  not 
CO  serve  u  such.  Nor  does  it  state  any  oz  the 
other  "various  and  diverse  ways"  in  Which  he 
b  injured  by  the  defendants. 

The  whole  gist  of  the  complaint  is  that  the 
defendants  do  not  treat  the  plaintifl  as  having 
a  ri^t  to  use  his  vessel  as  a  pilot  boat,  and  have 
pabocly  so  stated,  and  that  some  of  the  parties 
mentioned  have  been  subjected  to  suits  for  their 
acts  in  piloting.  But  if  this  be  so,  the  plaintiff 
has  a  full  remedy  for  bis  alleged  wronss  in  the 
ooorts  of  law.  They  furnish  no  ground  for  the 
interposition  of  a  court  of  equity.  If  the  plaint- 
iff has  a  right  to  pilot  vessels  with  his  boat 
through  the  pass  and  is  wrongfully  interfered 
vith  uy  the  defendants  or  others,  ho  can  prose- 
cute them  for  the  wroi^.  If  his  vessel  is  ar- 
rested in  its  passage,  without  lawful  warrant, 
^^  be  can  bring  the  defendants  before  the  courts 
W  to  answer  for  their  conduct.  If  his  pilots  are 
duly  ficenaed.  and  they  are  hindered  or  pre- 
vented from  tiie  exercise  of  their  business,  both 
he  and  they  have  the  same  means  of  redress 
which  are  afforded  to  every  citizen  whose  rights 
ire  invaded  and  obetructea.  If  the  publications 
in  the  newspapers  are  false  and  injurious,  he 
an  prosecute  the  publishers  for  libel.  If  a  court 
of  equity  could  interfere  and  use  its  remedy  of 
injunction  in  such  cases,  it  would  draw  to  itself 
the  greater  part  of  the  litigation  properly  be- 
ionsmg  to  courts  of  law. 

We  think  the  court  below  should  have  sus- 
tained the  demurrer  of  the  defendants  for  want 
of  equity  in  the  bill. 

T/te  decree  mutt,  therefore,  be  reversed  and  the 
muee  remanded,  uiih  instructions  to  dismiss  the 
Hll;  and  it  is  so  ordered, 

Trtie  copy.    To«t: 

James  H.  McKenney,  Clerk,  Sup.  Ck>urt,  U.  8. 


f^\       CAROLINE  CARSON,  Plff,  in  Sfrr., 

V. 

MARY  A.  HYATT  et  al. 


CAROLINE  CARSON,  Appt., 

MARY  A.  HYATT  et  al. 

(See  8.  C.  Keporter^s  ed.  279-280.) 

Hemoral  of  causes — questions  of  fact  arising  on 
the  petition  to  be  tried  in  federal  court- 
when  petition  to  be  filed. 


.  bad  the  defendant  answered  on  the  4tb  of 

Hm-ember,  wblcb  was  the  earliest  day  she  could 
teve  bcavu  required  so  to  do,  tbei-e  would  not  have 
been  fourteen  days  between  tbat  and  the  term  of 
eourf:  and  under  the  Code  of  Practice  of  Soiitb 
Qirolinatbecaaeoould  not  bave  been  tried  until 
the  next  Febniaiy  Term  without  heroonaent;  and 
tlu*  ^imc  wf)ii!d  be  true  if  she  had  put  in  her  answer 
oo  the  \Mh  nf  December,  which  waa  probably  the 
day  It  was  really  due,  and  her  petition  for  removal 
«iC  the  cauae  lia<l  been  presented  at  the  February 
Tcrm.it  was  held  that  It  was  presented  **at  the  term 
at  which  the  cause  could  be  first  tried,**  accoi'ding 
to  tlw  BMuitnir  of  that  phrase  In  the  Act  of  1876for 
Ike  lemoval  uf  causes. 

[Nos.  245,  462.1 
Arffued  Apr.  HO,  fl,  1886.  Dedd 


I  May  10,1886. 

F  ERROR  to  the  Supreme  Court  of  the  State 
of  Sooth  Carolina. 

tl8  U.  S. 


A  PPEAL  from  the  Circuit  Coortof  the  United 
xl  States  for  the  District  of  South  CaioUuL 
Bec&rsed. 
The  case  is  stated  by  the  court 
Messrs.  H«  E.  Young,  James  Lowndes, 
CUbrence  A,  Seward  and  A.  G.  Ma- 
i^rath,  for  plaintiff  in  error  and  appellant. 

Messrs.  Edward  McCradjr*  #r.  and  Ed- 
ward McCrady,  for  defendants  in  enx>r  and  ap- 
pellees. 

Mr.  OhirfJuiHee  Waite  deliyered  the  opin- 
ion of  the  court: 

The  records  in  these  cases  show  that  William  ( 280] 
A.  Carson,  a  citizen  of  South  Carolina,  died  on 
the  17th  of  Auffust,  1856,  leaving  a  will,  by 
which  he  deyisea  the  bulk  of  his  property,  real 
and  personal,  to  his  executors,  Alexander  Rob- 
ertson and  John  F.  Blacklock,  substantially  in 
trust  for  his  widow,  Caroline  Carson,  and  his 
sons,  William  Carson  and  James  P.  Carson, 
but  with  a  power  of  sale  in  the  executors.  Un- 
der these  circumstances  tbe  executors  sold  a 
plantation  known  as  "Dean  Hall"  to  Ellas 
N.  Ball,  and  for  tbe  unpaid  purchase  money 
he,  on  the  2d  of  March,  1857,  executed  bis 
bonds  conditioned  for  the  payment  in  all  of  tbe 
sum  of  $31,000,  in  Ave  equal  annual  install- 
ments from  January  14,  1857,  with  interest 
from  March  2,  payable  annually,  and  secured 
by  mortgage  on  tbe  property.  The  debts  of  the 
estate  were  all  paid  in  June.  1857,  and  from 
that  time  the  executors  held  the  bonds  and 
mortgage  of  Ball  in  trust  for  Mrs.  Carson  and 
her  two  sons.  The  sous  afterwards  assigned 
their  interest  in  the  bonds  to  their  mother.  Mi*s. 
Carson  left  South  Carolina  early  in  1861  and 
went  to  New  York  to  live.  Sbe  has  never  since 
returned  to  South  Carolina.  Her  son  William 
came  of  age  in  1868,  but  he  left  Soutb  Carolina 
before  the  late  civU  war  and  has  been  absent  roaii 
ever  since.  James  did  not  come  of  age  until  ^ 
after  the  war;  and  the  executor  Blacklock  wss 
absent  horn  the  United  States  during  tbe  whole 
of  it. 

Li  March,  1863,  the  firm  of  Hjratt,  McBumey 
&  Company,  doing  business  in  Charleston, 
bought ' '  Dean  Hair'  from  Ball,  and  he,  at  their 
request,  induced  Robertson,  the  only  trustee 
then  in  America,  to  accep|t  payment  of  the 
bonds  held  for  Mrs.  Carson  in  confederate  treas- 
ury notes  and  discharge  the  mortgage.  This 
being  done.  Ball  conveyed  the  property  to  Ed- 
mund Hyatt, William  McBumey,  William  Has- 
seltine,  Thomas  R  McGahan,  and  Alfred  L. 
Gillespie,  who  composed  the  firm  of  Hyatt,  Mo- 
Burney  &  Co.  On  the  8th  of  May,  1863,  Hy- 
att  sold  bis  interest  in  the  firm  to  his  other  part- 
ners, and  executed  to  them  a  conveyance  of  this 
property  among  the  other  assets,  and  tbe  re- 
maining partners  gave  to  him  a  bond  for 
$40,000,  secured  by  a  mortgage  on  these  prem- 
ises. 

After  tbe  war  ended,  Mrs.  Carson,  then  a  citi- 
zen of  New  York,  brought  suit  in  tbe  Circuit 
Court  of  the  United  States  for  the  District  of 
South  Carolina  to  re-establish  the  mortgage  and 
to  set  aside  the  release  which  had  been  executed 
by  Robertson,  and  for  a  foreclosure.  A  decree 
was  entered  by  the  circuit  court  in  accordance 
J  with  the  prayer  of  the  bill;  but  on  appeal  to 
I  this  court  that  decree  was  reversed  for  want  of 
proper  parties,  and  the  cause  sent  back  for 
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farther  proceedings.  BoberUtm  y.  Oanon,  19 
Waa  94  [86U.  8.  bk.  28,  L.  ed.  178].  When 
the  case  got  back  to  the  circuit  court  the  re- 
quired additional  parties  were  made,  and  an- 
other decree  was  finally  entered,  establishing 
the  rights  of  Mrs.  Carson,  and  ordering  a  sale 
of  the  property.  This  decree  was  affirmed  here 
at  the  October  Term,  1878.  MeBwrney  v.  Gar- 
«on,  99  U.  8. 567  [Bk.  25,  L.  ed.  878J.  Hyatt 
was  not  a  party  to  that  suit,  he  bemg  then  a 
citizen  of  New  York,  the  same  as  Mrs.  Carson 
at  Uiat  time.  Under  this  decree  the  property 
was  sold,  and  bought  by  Mrs.  Carson.  Hyatt 
died  in  New  York  on  the  20th  of  8eptember, 
1876,  leaving  a  will  appointing  his  daughter, 
Mary  A.  Hyatt,  executrix,  and  Joaquin  Del- 
monte,  executor.  Mary  A.  Hyatt  and  Julia 
Delmonte  are  devisees  under  the  will  and  heirb 
at  law  of  his  estate,  and  Mary  E.  Hyatt  is  his 
IMS]  widow  and  an  heir  at  law.  Joaquin  Delmonte 
is  a  citizen  or  subject  of  Spain,  and  all  the  oth- 
ers are  citizens  of  New  York.  At  some  time, 
but  precisely  when  does  not  appear  from  the 
records,  these  parties  filed  in  the  Court  of  Com- 
mon Pleas  of  Charleston,  South  Carolina,  their 
complaint,  which  was  sworn  to  on  the  15th  of 
October,  1879,  against  William  McB'imey,  Will- 
iam Hasseltine,  Alfred  L.Gillespie,andThomas 
R  McGahan,  "members  of  the  late  firm  of 
Hyatt,  McBumey  &  Co.,"  and  Caroline  Carson, 
for  the  foreclosure  of  the  mortgage  given  Hy- 
att on  his  retirement  from  the  firm.  It  does 
not  appear  how  or  by  what  process  the  defend- 
ants were  brought  into  court,  but  there  is  in  the 
record  a  stipulation  of  which  the  following  is  a 
copv: 

*'  MaiyA.  Hyatt,  as  Executrix  and  as  Devisee 
andueir  at  law  of  the  late  Edmund  Hyatt; 
Joaquin  Delmonte,  Executor  of  the  said  Ed- 
mund Hyatt;  Mary  E.  Hyatt,  Widow  and 
Heir  at  law  of  the  said  Edmund  Hyatt,  de- 
ceased; and  Julia  Delmonte,  as  Devisee  and 
Heir  at  law  of  the  said  Edmund  Hyatt, 

VB. 

"  William  McBumey,  William  Hasseltine,  Al- 
fred L.  Gillespie,  and  Thomas  R.  McGahan, 
members  of  the  «tite  firm  of  Hyatt,  McBumey 
A  Co.,  and  Caroline  Carson. 
"  The  time  for  the  defendants  in  this  case  to 
answer  having  expired,  on  motion  of  McCrady 
A  Son,  plaintiffs'  attorneys,  it  is  ordered  that 
the  case  be  referred  to  W.  D,  Clancy,  Esq., one 
of  the  masters  of  this  court,  to  take  testimony 
and  report  the  same;  and,  with  tiie  consent  of 
the  said  pUintiffs'  attomeys,  it  is  further  or- 
dered that  the  defendant  Caroline  Carson  do 
have  further  time  to  answer  the  complaint 
herein,  to  wit:  until  the  twenty-fourth  day  of 
January  next,  and  that  she  be  allowed  to  file 
the  same,  under  the  signature  of  her  counsel, 
who  has  entered  an  appearance  in  the  cause, 
without  oath  thereto. 
"December  16, 1879.         A.  P.  Aldrich. 
•*  We  consent.  McCrady  &  Son. 

A.  G.  Magrath." 
The  record  shows  an  answer  of  Mrs.  Carson, 
[S88]  <^ot  under  oath,  and  signed  only  by  her  coun- 
sel, setting  up  her  defense  upon  the  same  facts 
on  which  she  recovered  in  the  other  suit.  lo 
this  answer  it  is,  among  other  things,  stated 
that  ea'rlv  in  1861  she  '*  left  South  Carolhia  and 
went  to  New  York,  where  she  has  ever  sincere- 
sided  and  had  her  domicil."  This  answer  was 
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filed  January  81,  1880,  and,  on  the  IGth  of  Feb- 
ruary, Mrs.  Carson  presented  her  petition  for 
the  removal  of  the  suit  to  the  Circuit  Court  of 
the  United  States,  the  material  parts  of  which 
are  as  follows: 
"  To  the  Honorable  the  Judges  of  the  said  court: 

**  Your  petitioner,  Caroline  Carson,  respect- 
fully sheweth  that  the  above  entitled  suit  is  of 
a  civil  nature,  and  is  now  pending  in  this  court; 
the  matter  or  amount  in  dispute  is,  exclusive  of 
costs,  the  sum  or  value  of  $500,  and  is  of  the 
value  of  over  $10,000;  that  the  controversy  in 
the  said  suit  is  between  citizens  of  different 
States  and  between  citizens  of  a  State  and  a  citi- 
zen or  subject  of  a  foreign  State;  tiiat  your  pe- 
titioner was,  at  the  beginning  of  this  suit,  and 
still  is,  a  citizen  of  the  State  of  Massachusetts; 
that  the  said  Joaquin  Delmonte  then  was,  and 
still  is,  a  citizen  or  subject  of  Spain,  and  all  the 
other,  parties,  plaintiffs  above  mentioned,  then 
were,  and  still  are,  citizens  of  the  State  of  New 
York;  that  William  McBuraey  and  Thomas 
R  McGahan  then  were,  and  still  are,  citizeos 
of  South  Carolina;  that  Alfred  L.  Gillespie 
then  was,  and  still  is,  a  citizen  of  Tennessee; 
and  William  Hasseltine  then  was,  and  still  is,  a 
citizen  of  California. 

"Your  petitioner  further  says  that  in  the 
above  mentioned  suit  there  is  a  controversy 
which  is  wholly  between  citizens  of  different 
States  and  between  a  citizen  of  a  State  and  a 
foreign  State,  namely:  between  the  said  plaint- 
iffs and  your  petitioner,  and  which  can  bo 
wholly  determined  as  between  them." 

Accompanying  this  petition  was  the  follow- 
ing affidavit: 

"Personallv  appeared  before  me  James 
Lowndes,  and  made  oath  that  he  is  the  attorney 
of  Caroline  Carson,  and  has  read  her  petition 
for  the  removal  of  the  said  cause  to  the  Circuit 
Court  of  the  United  States  for  the  District  of 
South  Carolina,  and  that  the  facts  therein  stated 
are  tme  to  the  best  of  his  information  and  be- 
lief, save  that  he  cannot  aver  that  Dean  Hall  is 
of  greater  value  than  five  thousand  dollars  and 
five  hundred  dollars;  that  his  information  as  to 
the  domicil  of  Hasseltine  is  drawn  from  a  state- 
ment made  to  him  by  some  person,  whose  name 
he  cannot  recall;  that  his  imormation  as  tu  the 
domicil  of  Caroline  Carson  is  drawn  &om  these 
facts,  viz.:  That  aboi;t  the  1st  July,  1877,  he 
received  in  due  course  of  mail  a  letter  from  the 
said  Caroline  Carson,  dated  at  Brookline,  Mas- 
sachusetts, in  which  she  informed  the  deponent 
that  she  had  made  a  declaration  or  affidavit  of 
her  change  of  domicil  from  Kew  York  to 
Massachusetts;  and  that  deponent  continued  u> 
receive  letters  from  her  in  the  latter  State  dur- 
ing the  month  of  July,  1877,  and  he  knows  her 
Surpose  to  have  been  to  become  a  citizen  of 
Fassachusetts;  and  he  knows  that  she  has  not 
in  fact  for  many  years  resided  in  New  York. 
"James  Lowndes.'' 

On  the  25th  of  March  the  court  refused  to 
stop  further  proceedings,  giving  its  reasons 
therefor  as  follows: 

'  'The  plaintiffs  in  this  case,  except  one  a  Span- 
ish subject,  are  citizens  of  the  State  of  N  ew  York, 
and  the  controversy,  as  appears  by  the  plead- 
ings, is  wholly  between  them  and  the  defend- 
ant, Caroline  Carson,  who  in  her  answer  states 
that  she  is  also  a  citizen  of  that  State.  She  has 
also  filed  with  her  answer  an  exhibit  of  a  previ- 
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ooieMe  In  the  United  Stotes  Comt  xebting  to 
Hm  nme  ranlter,  in  which  cases  she  was  puont- 
iS,  sohif  as  a  citizen  of  the  State  of  New 
Tork.  No  motion  has  been  made  by  her  for 
leave  to  amend  or  withdraw  her  answer,  nor 
das  any  affidavit  or  other  testimony  been  sub- 
mitted showing  that  her  answer  was  erroneous 
tfid  the  matter  therein  in  reference  to  her  cili- 
zeoship  was  inserted  by  inadvertence  or  mis- 
take. After  this  case  had  been  referred  to  the 
master,  and  after  the  filing  of  her  said  answer 
by  the  said  defendant,  and  tlie  master,  attended 
I7  the  attorneys  for  plaintiffs  and  said  defend- 
ant, had  finished  taking  the  testimony  offered 
bj  the  plaintiffs,  the  said  defendant  filed  a  peti- 
tion in  this  court  praying  a  removal  of  this  case 
to  the  Circuit  Ck)urt  of  the  United  States,  and 
aDeginf  that  she  is  a  citizen  of  the  Stete  of 
Haffiacnosetta 

'That  petition  is  not  properly  verified,  and 
the  Insufficient  affidavit  by  ner  attorney  does 
not  state  any  matter  which  would  justify  me 
fai  disr^gardmff  the  positive  statement  m  her 
SDSwer  and  eznibit. 

'%  therefore,  hold  that  the  controversy  In 
this  case  is  between  a  citizen  of  the  State  of 
New  York  on  the  one  side,  and  other  citizens  of 
the  same  State  and  a  Spanish  subject  on  the 
other  side;  and  further,  that  the  petition  of 
defendant  for  the  removal  of  the  case  was  not 
filed  until  after  the  trial  had  commenced. 

"She  ia^  therefore,  not  entitled  to  have  the 
case  removed  from  Uds  court,  and  her  motion 
to  that  effect  is  ref  ased." 

On  the  9th  of  March,  1880,  a  transcript  of 
the  noord  was  ffied  by  Mrs.  Carson  in  the  Cir- 
ooit  Court  of  the  United  States,  and  on  the  10th 
of  December,  1881,  the  cause  came  up  for  hear- 
m^  in  that  court  on  a  motioa  to  remand.  At 
this  time  affidavits  were  filed  showing  clearly 
that  Mrs.  Carson,  in  May  or  June,  1877,  changed 
her  citizenship  from  New  York  to  Massadbu- 
Httn,  and  that  she  had  not  from  that  time 
resided  in  New  York  or  represented  that  State 
as  her  home.  The  answer  was  drawn  by  her 
eounsel  and  her  domicil  in  New  York  stat^ 
bj  Inadvertenoe,  without  her  knowledge.  As 
soon  aa  the  answer  was  seen  by  her  she  called 
attention  to  the  mistake  which  had  been  made 
fai  this  particular.  The  court,  upon  consider- 
itioa  ox  the  record  and  the  affidavits,  granted 
the  motion  to  remand,  on  the  ground  that,  as 
the  petition  had  not  been  fil^  in  the  state 
eourt  unti]  after  answer  and  i^ter  the  master 
had  under  the  order 'of  reference  proceeded  to 
take  testimony,  it  was  too  late,  as  the  trial  had 
been  begun.  From  this  order  an  api)eal  was 
taken,  which  Is  one  of  the  cases  now  under 
eottsideration. 

Before  the  motion  to  remand  was  decided  in 
the  dicuit  court  the  state  court  proceeded 
with  the  suit,  and  on  the  SOth  of  Auiust,  1880, 
a  decision  was  rendered  in  favor  of  Mrs.  Car- 
son. An  appeal  was  thereupon  taken  to  the 
npreme  court,  where  the  judgment  of  the 
common  pleas  was  revened,  on  the  16th  of 
July,  1881,  and  the  cause  remanded  for  further 
ptocaerlincB,  Afterwards,  on  the  9th  of  Sep- 
taaber,  1881,  a  decree  was  rendered  in  the 
common  ptes  against  Mrs.  Carson,  from 
which  she  appealed,  on  the  ground,  among  oth- 
en,  that  because  of  her  petition  for  removal  all 
rii^tful  Jurisdiction  of  the  court  of  common 
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pleM  oeaaed,  and  its  noceedings  thereafter 
weie  null  and  void.  Afterwards  the  supreme 
court  affirmed  the  decree,  and  in  so  doing  sus- 
tained the  Jurisdiction  01  the  common  pleaa, 
givinff  its  reasons  as  foUows: 

"The  facts  stated  in  this  petition  were,  per- 
haps, sufficient  to  entitle  the  petitioner  to  the 
order  had  the  petition  been  fil^  within  proper 
time,  and  had  the  facts  stated  been  sustained 
by  the  record  as  a  whole,  but  the  petition  broke 
down  at  both  of  these  points.  It  was  not  filed 
as  required  by  the  Act  of  Congress  (187CQ  at  or 
before  the  term  at  which  the  suit  could  have 
been  tried;  nor  did  it  appear  upon  the  face  of 
the  record  that  the  citizenship  of  Mrs.  Carson 
was  in  Massachusetts.  True,  this  fact  waa 
stated  in  the  petition,  but  her  answer  distinctly 
stated  that  she  was  a  citizen  of  New  York. 
Thus  the  record  on  its  face  failed  to  show  the 
important  fact  required  for  removal.  Meyer 
V.  Uatutruetion  Oo,  100  U.  8.  457  [Bk.  26,  L.  ed. 
698].  Hence,  Judge  Pressley  had  no  other  al- 
ternative but  to  dismiss  the  petition  upon  both 
of  the  grounds  mentioned." 

From  this  decree  of  affirmance  a  writ  of 
error  has  been  taken  to  this  court,  which  pre- 
sents the  other  of  the  two  cases  now  before  us. 

In  our  opinion  the  state  court  erred  in  retain- 
ing jurisdiction  of  the  suit  after  the  petition  for 
removal  was  presented,  and  the  circuit  court  in 
remanding  it  after  it  had  been  docketed  there. 
The  recora  presents  but  a  sinele  controversy  in 
the  suit,  and  that  between  the  plaintiffs  and 
Mrs.  Carson  as  to  the  priority  of  her  lien.  Thia 
is  conceded.  In  this  controversy  all  the  other 
defendants  may  properly  be  arranged  on  the 
same  side  with  the  plaintiffs,  and  thus  leave 
Mrs.  Guson  at  liberty  to  apply  for  a  removal 
without  Joining  the  others  with  her.  RemofxU 
OaM»,  100  U.  S.  467  [Bk.  25,  L.  ed.  698].  So 
Ui  there  is  no  dispute,  but  the  objections  to  the 
removal  are: 

1.  That  upon  the  face  of  the  record,  aa  the 
case  stood  in  the  state  court,  after  the  petition 
for  removal  was  presented,  Mrs.  Carson  ap- 
peared as  a  citizen  of  the  same  State  with  some 
of  those  on  the  other  side  of  the  controversy; 
and, 

2.  That  the  petition  was  not  In  time,  because     roA7l 
it  was  not  presented  "before  or  at  the  term  at     ^*      ^ 
which  said  cause  could  be  first  tried,  and  be- 
fore the  trial  thereof." 

1.  As  to  the  citizenship.  In  Stonev.  South 
Otirolina,  117  U.  S.  480  [Bk.  20,  L.  ed.  962]  it 
was  said,  following  the  former  cases  on  the 
subiect,  that  a  state  court  is  not  bound  to  sur- 
render its  jurisdiction  until  a  case  has  been 
made  which,  on  its  face,  shows  that  the  peti- 
tioner for  removal  has  a  right  to  the  transfer; 
but  it  was  also  said  that  "all  issues  of  fact 
made  upon  the  petition  for  removal  must  be 
tried  in  the  drcmt  court."  The  state  court  is 
only  at  liber^  tA  inquire  whether,  on  the  face 
of  the  recora,  a  case  has  been  made  which 
requires  it  to  proceed  no  further. 

in  the  present  case  the  petition  stated,  in  posi- 
tive terms,  that  Mrs.  Carson  was,  at  the  begin- 
ning of  the  suit,  and  still  continued  to  be,  a 
citizen  of  Massachusetts.  With  that  fact  estab- 
lished, the  nece^isary  citizenship  for  a  removal 
existed.  Whether  it  was  a  fact  or  not,  could, 
under  the  ruling  in  Stone  v.  South  Oardina. 
only  be  tried  in  the  circuit  court,  unless  the 
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statement  in  the  answer  filed  on  behalf  of  Mrs. 
Oaraon  estopped  her  from  denying  her  citizen- 
flhip  in  New  York.  The  record  of  the  former 
suit,  which  is  referred  to  in  the  opinion  of  the 
common  pleas  judge,  we  put  entirely  out  of 
this  brancji  of  the  case,  because  the  statements 
there  related  to  a  time  lonff  anterior  to  that  in 
which,  according  to  the  affidavit,  the  change 
of  her  citizenship  occurred.  At  most  it  was 
only  evidence,  and  had  nothing  to  do  with  the 
"face  of  the  record."  Neither  can  we  look  on 
the  statement  in  the  answer  as  to  her  domidl, 
signed  by  her  counsel  only,  and  not  under  oath, 
which  was  filed  some  days  before  her  petition 
for  removal  was  presented,  as  estopping  her 
from  asserting  the  truth.  The  affidavits  on 
that  subject,  filed  in  the  circuit  court,  show 
how  the  mistake  arose,  and  that  the  statement 
wes  promptly  denied  by  Mrs.  Carson  as  soon 
as  it  was  brought  to  her  attention.  Upon  the 
hearing  of  the  motion  to  remand  in  the  circuit 
court,  there  was  a  full  argiunent  by  McCrady 
4&Son  for  the  complainants,  and  by  Mr.  Young 
for  Mrs.  Carson;  and  the  evidence,  which  was 
submitted  and  which  was  uncontradicted,  suf- 
CS88]  ficiently  established  a  change  of  citizenship 
from  New  York  to  Massachusetts  as  early  as 
the  middle  of  1877,  and  long  before  this  suit 
was  brought. 

2.  As  to  the  time.  The  record  is  silent  as  to 
the  manner  in  which  Mrs.  Carson  was  brought 
into  court.  The  complaint  could  not  have 
been  filed  before  October  16,  1879,  because 
that  is  the  date  of  its  verification.  The  evi- 
dence establishes  the  fact  bevond  questioathat 
Mrs.  Carson  was  not  in  South  Carolina  between 
October  16  and  December  16,  1879.  Conse- 
quently she  could  not  have  been  served  per- 
sonally with  process  in  the  State  between  those 
days.  6v  the  Statutes  of  South  Carolina  the 
terms  of  the  Common  Pleas  of  Charleston 
County  began  on  the  second  Monday  of  Febru- 
ary, June,  and  November  in  each  year.  The 
second  Monday  of  November,  1879,  fell  on  the 
10th  of  the  month.  Consequently,  there  were 
only  twenty-five  days  between  the  15th  of  Oc- 
tober and  tne  beginning  of  the  November  Term 
of  the  court  for  that  year.  By  the  Code  of 
Practice  of  South  Carolina,  Mrs.'  Carson,  if  she 
had  been  served  personally  with  process  on  the 
15th  of  October,  could  not  have  been  required 
to  answer  before  November  4,  and  if  by  pub- 
lication, as  she  might  have  been,  not  before  De- 
cember 16.  A  section  of  the  Code,  section  278, 
as  amended,  provides:  "At  any  time  after  issue 
«nd  at  least  fourteen  days  hetore  court,  the 
plulDtiff  shall  file  in  the  clerk's  office  the  sum- 
mons and  complaint  in  the  cause,  indorsing 
thereon  the  nature  of  the  issue  and  the  number 
of  the  docket  upon  which  the  same  shall  be 
placed;  and  if  the  plaintiff  fail  to  do  so,  the 
•defendant,  seven  days  before  the  court,  may  file 
copies  of  said  papers,  with  like  indorsement, 
and  the  clerk  shall  thereupon  place  said  cause 
upon  its  appropriate  docket,  and  it  shall  stand 
for  trial  without  any  further  notice  of  trial  or. 
notice  of  issue." 

The  stipulation  of  December  16,  1879, 
amounted  to  a  waiver  of  all  default  previous 
to  that  date,  and  put  tiie  parties  in  no  worse 
condition  than  they  woiild  have  been  if  Mrs. 
Carson  had  filed  her  answer  and  put  the  case 
at  issue  at  rules.  Certainly,  we  are  not  to  pre- 
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Bume,  on  the  face  of  this  record,  that  she  could 
have  been  forced  to  trial  at  the  November 
Term.  Had  she  answered  on  the  4th  of  No- 
vember, which  was  the  earliest  day  she  could 
have  heen  required  to  do  so,  there  would  not 
have  been  fourteen  days  between  that  and  the 
term,  and  so,  under  the  Code  of  Practice,  the 
case  could  not  have  been  tried  until  the  Febru- 
ary Term  without  her  consent;  and  the  same 
would  be  true  if  she  had  put  in  her  answer  on 
the  16th  of  December,  which  is  probably  the 
day  it  was  really  due.  Her  petition  was  pre- 
sented at  the  February  Term,  and  consequently 
it  was  "at  the  term  at  which  the  cause  could 
be  first  tried,'*  according  to  tiie  meaning  of  that 
phrase  in  the  Act  of  1876,  as  it  has  been  con- 
strued. Babbitt  V.  Clark,  108  U.  S.  606  [Bk. 
26,  L.  ed.  5071;  Pullman  Palace  Car  Oo,y,apedfi, 
118  U.  S.  84  [Bk.  28.  L.  ed.  925]. 

It  remains  only  to  consider  whether  the  peti- 
tion was  presented  before  a  trial  was  begun. 
The  stipulation  was  not  to  send  the  case  to  the 
master  for  "trial,"  but  "to  take  testimony  and 
report  the  same. "  In  its  effect  this  was  nothins 
more  than  an  agreement  for  the  appointment  of 
an  examiner  before  whom  the  tesUmony  in  the 
suit,  which  was  in  its  nature  a  suit  in  equity, 
could  be  taken.  The  master  had  no  authority 
to  find  either  the  facts  or  the  law.  His  duty 
was  to  take  and  write  out  the  testimony  to  be 
reported  to  the  court  for  use  on  the  trial  when 
it  should  be  begun. 

We  conclude,  therefore,  that  the  suit  was  re- 
movable,' and  that  the  petition  therefor  was 
presented  iii  time. 

The  judgment  of  the  Supreme  Court  qf  South 
Carolina  is  reteraed  and  the  cauee  remanded, 
with  directions  that  it  be  sent  to  the  Court  of  Com- 
mon Pleas  of  Charleston  County  for  retnowU  to 
the  Circuit  Court,  in  accordance  with  the  prayer 
of  the  petition  for  that  purpose,  and  the  order  of 
the  Circuit  Court  remanding  the  suit  is  reversed, 
and  that  court  is  directed  to  take  jurisdiction 
and  proceed  to  a  final  determination  of  the  mcU- 
ter  in  controversy,  Beversed. 

Mr,  Justice  Blatchford  took  no  part  in  the 
decision  of  these  cases. 
True  copy.   Test. 

James  H.  MoKenney,  Clerk,  Sup.  OourtCU.  8. 


JOHN  MULLAN  aito  FRANCIS  AVERT, 

Appts., 

UNITED  STATES. 

(See  B.  C.  Reporter^  ed.  271-279.) 

Ehidenee  thca  bill  was  jUed  by  direction  of  At- 
tomey-General — resulting  benefit  to  private 
parties  immaterial — eoal  lands  not  subject  to 
selection  as  lieu  school  lands-^when  patent  set 
aside. 

1.  The  produotiOD  of  a  oertifled  oopy  of  lui  order, 
from  the  Attorney-General  to  a  United  States  Dia- 
triot  Attorney,  to  proceed  in  the  caae  Is  sufficient  to 
overcome  the  objection  that  the  bill  does  not  show 
on  its  face  thac  it  was  filed  by  the  Attomey-OeneraL 

2.  Cosl  lands  are  mineral  lands  within  the  mean- 
in?  of  the  term  as  used  in  the  statutes  regulatlnff 
tho  disposition  of  the  public  domain,  and  were  not 
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•DiilMl  to  nieetkm  as  lira  Kdiool  Umdf  by  the  Steto 
«C(Sfitaiila  under  the  Act  of  HarohflLlSSlL 

SL  KotwltfafltandiiMr  the  faot  that  coal  lands  were 
tai  fket  listed  to  the  State  by  the  proper  officers  of 
Ibe  OoTenunent  as  lieu  school  lands,  the  selection 
ean  be  Taoated  and  the  titles  under  it  annulled  in  a 
suit  in  equity  brought  by  the  United  States  dlreotly 
for  th«t  purpose. 

[No.  908.] 
Argued  Apra  1, 1886.     Ikeidsd  May  10, 1886. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  CaUf omia.    A/- 
^rmedL 
The  case  is  stated  by  the  court. 
Mr.  WsJterH.  Smith,  for  appellants. 
Measrs.  William  W.  Morrow  and  Wm. 
A.  Maury,  AtsUt.  AUiy-Gen.,  for  appellee. 

V^\  Mr.  Chi4  JwHee  Waite  delivered  the  opin- 
loo  of  the  court: 

This  is  a  suit  brought  by  the  United  States 
to  vacate  and  annul  the  title  of  John  Mullan 
and  Francis  Avery  to  the  N.  i.  sec.  8,  T.  1 N., 
R  1  £.,  Mount  Diablo  meridian,  listed  by  the 
{secretary  of  the  Interior  on  the  Sdof  January, 
1871,  to  the  State  of  California  as  a  school  in- 
demnity selection,  on  the  ground  that  when  the 
selection  was  made  and  when  it  was  listed  the 
land  was  coal  land,  and  so  known  to  be,  both 
by  the  officers  of  the  State  who  made  the  selec- 
tion, and  by  Mullan  and  Avery  when  ihey  aft- 
erwards acquired  title  from  the  State.  The 
(acts  are  these: 

The  land  in  quesdon  lies  in  the  midst  of  a 
coal-bearing  district,  and  has  upon  it  a  valuable 
coal  bed.  It  is  rugged  and  broken,  and  of  very 
little  if  any  value  for  agricultural  purposes.  As 
early  as  1861  the  Black  Diamond  Coal  Mining 
Company  took  possession  of  it  and  opened  a 

I  coal  mine.    The  company  erected  at  great  ex- 

pense, upon  this  and  adjoininjg  land,  all  the 
necessary  works  for  mining,  hoisting  and  ship- 
ping the  coal,  and  continued  its  operations  on 
Che  property  extensively  from  the  time  it  en- 

i  tered  into  possession  until  evicted  in  1877,  at 

the  suit  of  Avery.  Its  possession  was  oi)en  and 
DoCorious;  and  the  principal  market  for  its  coal 

!  was  in  San  Francisco,  or  with  persons  trading 

I  there.     There  was  also  located  on  this  and  ao- 

jofaiing  property  quite  a  large  mining  town, 

I  which  sometimes  had  more  than  one  thousand 

I  inhabitants.    The  lands  in  the  township  were 

surveyed  and  divided  into  sections  in  March, 
1864,  under  the  direction  of  the  United  States 
SuTv^or-Ckneral.  In  the  progress  of  these  sur- 
veys tne  mines  were  found,  and  to  some  extent 
indicated  on  the  plats,  which  contained  abund- 
ant evidence  of  the  coal-bearing  character  of 
this  paxticnlar  tract. 
On  the  13th  of  May,  1865,  Frank  Barnard, 

R]  an  officer  or  agent  of  Uie  Black  Diamond  Coal 
Mining  Company,  applied  to  the  locating  arent 
of  the  State  of  California,  under  the  provisions 
of  a  Statute  of  the  State  ^titled  "  An  Act  to 
Provide  for  the  Sale  of  Certain  Lands  Belong- 
ing to  the  State,"  approved  April  27,  1868,  to 
purciiaBe  these  lands  and  to  have  them  located 
under  the  authority  of  an  Act  of  Congress  of 
March  3, 1853,  chap.145,  §  7. 10  Stat,  at  L.  247,  in 
lien  of  an  equal  quantity  of  school  lands  which 
had  in  some  wav  been  lost  to  the  State.  In  ac- 
cordance with  this  application  the  location  was 
made  for  the  use  ol  Barnard  on  the  80lh  of 
June,  1866,  and  approved  by  the  state  surveyor- 
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general  on  the  11th  of  August.  Barnard,  how- 
ever, did  not  pavfor  the  land,  and  consequently 
his  title  under  the  location  was  noAer  perfected. 

On  the  28d  of  August,  1868,  while  the  Bhick 
Diamond  Company  was  in  possession  and  act- 
ually working  its  mine,  Mullan  applied  to  the 
Surve'^or-Gteneral  of  California  to  purchase  the 
land  from  the  State,  as  land  which  had  before 
been  selected  as  school  sectkm  indemnity.  The 
surveyor-general  at  first  objected  because  the 
land  was  coal  land.  After  some  conversation 
on  the  subject,  in  which  Mullan  was  told  that 
the  lands  were  in  the  neighborhood  of  the 
Mount  Diablo  coal  mine  and  were  probably 
ooal  lands,  his  application  for  the  purchase  was 
accepted,  he  insisting  that  the  lands  were  state 
lands,  and  that  the  register  of  the  land-office 
had  acknowledged  the  right  of  the  State  to 
make  the  selection.  This  acceptance  was  «n 
the  25th  of  August,  1868,  and  afterwards,  on 
the  27th  of  April,  1869,  the  surveyor-seneral 
made  a  formal  certificate,  of  which  the  follow- 
ing is  a  copy: 

"  State  of  California, 
*•  Office  of  Surveyor-Gteneral, 
"  Sacramento,  27th  April,  1869. 

"  I  hereby  certify  that,  in  accordance  with 
the  provisions  of  an  Act  entitled  *  An  Act  to 
•Provide  for  the  Management  and  Sale  of  the 
Lands  Belonging  to  the  State,'  approved  March 
28,  1868,  I  have  located,  as  a  portion  of  the 
school  lands,  320  acres  of  pubhc  land  in  the 
County  of  Contra  Costa,  at  the  request  and  for 
the  use  of  John  Mullan.  Said  land  is  described 
as  follows: 

••  N.  i  of  sec.  8,  T.  1  N.,R.  1  B.,  Mount  Dia- 
blo meridian. 

"Taken  hi  lieu  of  E.  i  of  sec.  16,  T.  2  N., 
R.  8  W.,  Mount  Diablo  meridian. 

"  This  location  has  been  made  by  me  in  the 
name  and  for  the  benefit  of  the  State  of  Calif  or* 
nia,at  the  United  States  Land-Office  for  the  San 
FranciBco  District,  in  the  City  of  San  Francisco, 
and  with  the  consent  of  John  F.  Swift,  register 
of  said  district,  bearing  date  the  28th  day  of  May, 
A.  D.  1865,  and  the  same  is  entered  and  num- 
bered upon  my  register  of  locations.  The  said 
location  is  hereby  approved,  and  the  treasurer 
of  Contra  Costa  County  shall  receive  in  pay- 
ment therefor,  from  John  Mullan,  one  hundred 
and  one  ^^  (101.65)-  dollars,  within  fifty  days 
from  the  date  pf  the  surveyor-general's  ap- 
proval, bein/^  ^  per  cent  of  the  purchase 
money,  and  interest  on  the  bfdance  in  advaoce, 
at  the  rate  of  10  per  cent  per  annum  from  the 
date  of  the  approval  of  the  location  in  the  sur- 
veyoi^general's  office. 

"  John  W.  Bost,  SurveyoT-Gen&rca/* 

Afterwards,  on  the  21st  of  May,  Mullan  hav- 
ing made  the  advance  payment,  a  certificate  of 
purchase  was  executed  and  delivered  to  him. 

The  selection  was  at  some  time  reported  to 
the  Qeneral  Land-Office,  and  on  the  8aof  Janu- 
ary, 1871,  listed  with  other  tracts,  by  the  Sec- 
reUir^  of  the  Interior,  to  the  State,  '  subject  to 
any  mterfering  rights  that  may  exist  in  them." 

On  the  28th  of  March,  1871,  Mullan  got  from 
Avery  $1,000  and  assigned  the  certificate  of 
purchase  to  him  as  collateral  security,  at  the 
same  time  agreeing  that  on  the  sale  of  the  land 
Avery  might  retam  one  sixth  of  the  purchase 
money,  and  also  the  $1,000  and  interest.  Ac 
the  same  time  he  also  executed  to  Avery  a  form- 
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id  aaagDment  of  all  and  erery  his  right  or 

cause  of  action  against  the  Black  Diamond 
Coal  ComiMUiy  for  taking  coal  trom  the  prem- 
ises. Afterwards  Avery  paid  the  State  the  hal- 
anoe  due  on  the  parchase  money  and  received 
a  state  patent  for  the  land  on  the  6th  of  April, 
1871.  Mullan  had  resided  in  San  Francisco  for 
[275]  at  least  a  year  before  he  made  his  application 
for  the  purchase,  and  was  engaged  in  r«il  estate 
business.  Avery  had  also  re^ed  there  from 
December  8,  1888,  and  from  his  testimony  ap- 
pears to  have  been  familiar  with  operations  of 
the  character  of  those  in  which  Mullan  was 
engaged. 

Not  long  after  Avery  got  his  patent  he  brought 
suit  against  the  Black  Diamona  Company,  to  re- 
cover possession  of  the  property  and  $1,860,000 
for  the  value  of  coal  tcoLen  from  it.  Tins  suit 
Insulted  in  a  judgment  in  his  favor,  on  the  6th 
of  June,  1877,  for  the  land  and  $1,500  damages. 
He  then  brought  another  suit  to  recover  the 
value  of  coal  taken  frx)m  the  land  during  the 
pendency  of  the  former  one,  in  which  he  claimed 
damages  to  the  amount  of  $8,000,000. 

After  the  first  suit  was  begun  the  coal  com- 
pany applied  to  the  General  Xand-Office  for  a 
recall  of  the  listing  of  the  land  to  the  State,  but 
on  an  examination  of  the  matter  this  was  re- 
fused on  the  14th  of  March,  1872.  After  the 
second  suit  was  brought,  the  Attorney-General, 
on  the  application  of  the  company,  authorized  a 
bill  to  be  filed  in  the  name  of  the  United  States 
to  set  aside  the  title  of  the  State,  **  upon  the  un- 
derstanding that  any  and  all  coats  and  expenses 
in  the  matter  shall  be  defrayed  by  the  appU- 
cantB,  and  that  the  proceeding  shall  be  subject 
to  the  direction  and  control  of  the  Attorney- 
General,  in  order  that  the  interests  of  the  €k>v- 
emment  may  be  fully  protected  and  justice  done 
to  any  and  all  parties  interested."  Under  this 
authority  the  present  bill  was  filed  by  the  Unit- 
ed States  Attorney  for  the  District  of  Calif omia, 
and  signed: 

'*  Charles  Devens,  Attamejf'Chn&ral, 
By  Philip  Teare, 
United  States  Attorney  for  the 

Dietrict  o/  Ca^fomia, 
''Hoyt<feM'Kee, 

Special  Attot  neye  and  Oouned," 

Upon  these  facts  the  circuit  court  entered  a 
decree  vacatmg  the  title  of  the  State  and  of 
Mullan  and  Avery,  and  from  that  decree  this 
appeal  was  taken. 

it  is  first  objected  that  the  bill  should  be  dis- 
[27 6]  missed ,  because  i  t  does  not  show  on  its  face  that 
it  was  filed  by  the  Attomev-General.  On  the 
ailment,  however,  the  Assistant  Attorney- 
General  produced  from  the  Department  of  Jus- 
tice a  certified  copy  of  an  order  of  the  Attorney- 
General  directing  the  United  States  Attorney 
for  the  District  of  CaUfomia  to  proceed  in  the 
matter;  and  this  it  was  held,  inWeetem  JPaeifh 
R,  B,  Co,  V.  United  States,  108  U.  S.  612  [Bk. 
27,  L.  ed.  806],  was  enough  to  overcome  such 
an  oblection.  There  is  no  doubt  that  the  bill 
was  filed  on  the  request  of  the  coal  company, 
and  that  it  is  expected  some  advantage  will  ac- 
crue indirectly  to  that  company  from  a  decree 
vacating  the  title  under  tJie  state  selection;  but 
if  the  title  is  vacated  the  lands  will  be  restored 
to  the  public  domain  and  be  subject  to  sale  by 
the  United  States,  as  coal  lands.  The  United 
States  has,  therefore,  a  dhrect  pecoaiary  inter- 
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est  in  the  snit,  and  this  being  the  case,  it  is  a 
matter  of  no  importance  that  others  may  pos- 
sibly be  benefitea  by  the  decree  which  may  ba 
obtained.  The  Acts  of  July  1, 1864, 18  Stat. 
at  L.  848,  chap.  205,  and  March  8, 1865. 13  Stat, 
at  L.  529,  chap.  107,  make  ample  provisions  for 
the  sale  of  such  lands  at  a  price  not  less  than 
$20  an  acre. 

The  important  question  in  the  case  is  whether 
the  land,  being  coal  land,  was  open  to  selection 
by  the  State  as  lieu  school  land.  This  was 
most  elaborately  considered  by  the  circuit  jud  se, 
and  his  opinion,  reported  m  7  Sawyer,  466, 
leaves  little  to  be  said  on  the  subject.  In  ^f^n' 
ing  Company  Y.  Oonsolidaied  Mining  Co.  1(32  U. 
S.  167  l^k.  26,  L.  ed.  126],  this  court  decided 
that  the  grant  of  the  sixteenth  and  thirty- 
sixth  sections  of  public  land  to  the  State  of 
California  for  school  purposes,  made  by  the  Act 
of  March  8, 1858,  was  not  intended  to  cover 
mineral  lands.  Such  lands  were  by  the  settled 
policy  of  the  General  Government  excluded 
from  all  grants  at  that  time,  and  we  quite 
agree  with  the  circuit  judge  that  *'If  sections 
16  and  86,  being  mineral  lands,  do  not  pass  by 
the  terms  of  the  statute,  there  certainlv  is  no 
good  reason  for  permitting  the  same  kind  of 
lands  to  be  selected  under  section  7,  in  lieu  of 
sections  16  and  86."  The  confirmatory  Act  of 
July  28, 1866,  14  Stat,  at  L.  218,  chap.  219,  ex- 
pressly excludes  from  its  operation  all  selec- 
tions of  mineral  land.  The  case  therefore 
turns  on  the  question  whether  coal  lands  are 
mineral  lands,  within  the  meaning  of  that  term 
as  used  in  the  statutes  regulating  the  dispoai* 
tion  of  the  public  domain. 

The  first  statute  which  made  any  ref  erenoa 
to  minerals  on  the  public  lands  was  tnat  of  Sep- 
tember 4,  1841,  5  Stat,  at  L.  458,  chap;.  16,  sec. 
10,  which  provided  that  no  preemption  entry 
should  be  made  on  "  lands  on  which  are  situ- 
ated any  known  salines  or  mines; "  and  by  the 
Act  of  July  1.  1864.  18  Stat  at  L.  848,  chap. 
205,  sec.  1,  it  was  provided  that  "  Any  tracts 
embracing  coal  beds  or  coal  fields,  constituting 
portions  of  the  public  domain,  and  which  as 
'  mines '  are  excluded  from  the  preemption  Act 
of  1841,  and  which  undei  past  legislation  are 
not  liable  to  ordinaiy  private  entiy,"  might  be 
disposed  of  at  a  price  not  less  than  $20  an  acre. 
This  is  clearly  a  legislative  declaration  that 
" known"  coal  lands  were  mineral  lands  with-' 
in  the  meaning  of  that  term  as  used  in  stat- 
utes regulating  the  public  lands,  unless  a  con- 
trary intention  of  Congress  was  clearly  mani- 
fested. Whatever  doubt  there  may  be  as  to 
the  effect  of  this  declaration  on  past  transac- 
tions, it  is  clear  that  after  it  was  made  coal 
lands  were  to  be  treated  as  mineral  lands.  That 
Uie  land  now  in  dispute  was  "known"  coal 
land  at  the  time  it  was  selected  no  one  can 
doubt.  It  had  been  worked  as  a  mine  for 
many  years  before,  and  it  had  upon  its  surface 
all  the  appliances  necessary  for  reaching,  tak- 
ing out  and  delivering  the  coaL  That  Barnard 
knew  what  it  was  when  he  asked  for  its  loca- 
tion for  his  use  is  absolutely  certain,  because  he 
was  one  of  the  agents  of  me  coal  companv  at 
the  time,  and  undoubtedlv  acted  on  its  behidi 
in  all  that  he  did.  If  Mullan  and  Avery  wait 
ignorant  of  the  fact  when  they  aoquhred  theft 
respective  interests  in  the  property,  it  was  be- 
cause they  willfully  shut  their  eyea  to  what  was 
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Boing  on  aioimd  them,  and  parposdy  kept 
tbemedTeB  in  ignorance  of  notonouB  facts.  Bat 
the  evidence  satiafiee  na  entirely  .that  they  wera 
not  ignorant.  The  assignment  of  MuJJan  to 
Avery  of  his  claim  agaSist  the  company  for 
eoal  taken  out,  made  at  the  same  time  that  he 
tnoaferred  the  certificate  of  purchase,  shows 
the  knowledge  of  all  the  facts  hy  both  when 
Avery  acquired  his  interest,  and  Mullan's  hi- 
formation  on  the  subject  is  shown  by  what  took 
m]  place  between  him  and  the  Suireyor-Genoal  of 
Uaitfornia  when  he  made  his  purchase. 

At  tlie  time  the  selection  was  actually  made, 
therefore,  it  cannot  be  doubted  that  ue  land 
was  mineral  land,  both  in  law  and  in  fact,  with- 
in the  meaning  of  the  Act  under  which  the 
State  and  those  who  purchased  from  the  State 
midertook  to  acquire  title;  and  we  agree  with 
the  circuit  court  m  the  opinion  that  the  xifrhts  of 
the  parties  are  to  be  determined  by  the  law  as 
it  stood  then.  Such  beinf  the  case,  we  have 
no  hesitation  in  deciding  that  the  land  was  not 
open  to  the  State  for  selection. 

It  remains  to  consider  whether,  since  the 
land  was  in  fact  listed  to  the  State  by  the  prop- 
er offloers  of  the  Government,  the  selection  can 
be  vacated  and  the  tities  under  it  annulled  in  a 
fidt  in  equity  brought  by  the  United  States  di- 
lectiy  for  that  purpose;  and  about  this  we  have 
no  more  doubt  than  the  circuit  court  seems  to 
have  bad.  The  lands  were,  as  we  have  seen, 
known  coal  lands.  No  one  seriously  disputes 
that  now;  and,  in  our  opinion,  upon  the  well 
established  facts,  Mullan  and  Avery  occupy  no 
better  position  than  the  State  would  if  no  pa- 
Cent  had  been  issued  to  Avery.  They  are  in 
every  sense  of  that  term  purduuBers  with  notice. 
The  case  is,  therefore,  direcUy  within  the  de- 
dsions  of  this  court  in  McLaughlin  v.  Uniied 
States,  107  U.  S.  526  [Bk.  27,  L.  ed.  621],  and 
Wegtem  Pacific  R.  R  Co,  v.  Urdttd  States,  108 
U.  8.  510  [Bk.  27,  L.  ed.  8061,  where  it  was  dis* 
tmctiy  held  that  patents  to  uie  Western  Pacific 
Railroad  Ck>mpany  for  known  mineral  lands 
oonld  be  canceled  on  a  bDl  in  equity  filed  by 
the  United  States  for  that  purpose.  It  is  no 
doubt  true  that  the  actual  character  of  the 
lands  was  as  well  known  at  the  Department  of 
the  Interior  as  it  was  anywhere  else,  and  that 
the  Secretary  approved  the  hsts,  not  because  he 
was  mistaken  about  the  facts,  but  because  he 
was  of  opinion  that  coal  lands  were  not  min- 
eral lands  within  the  meaning  of  the  Act  of 
1853,  and  that  they  were  open  to  selection  by 
the  State;  but  this  does  not  Uter  the  case.  The 
list  was  certified  without  authority  of  law,  and, 
therefore,  by  a  mistake  acainst  which  relief 
in  eqoity  may  be  afforded.  As  was  said  in 
Uniied  States  v.  Stone,  2  Wall  585  [69  U.  S. 
Ml  17,  L.  ed.  767]:  "The  patent  is  but  evi- 
deooe  of  a  grant,  and  the  officer  who  issues  it 
H]  acts  ministerially  and  not  Judicially.  If  he 
isnies  a  patent  for  land  reserved  from  sale  by 
law,  such  patent  is  void  for  want  of  authority. 
But  one  officer  of  the  land-office  is  not  compe- 
tent to  cancel  or  annul  the  act  of  his  predeces- 
sor. This  is  a  Judicial  act,  and  requires  the 
judgment  of  a  court."  That  language  is  equal- 
ly applicable  to  the  present  case,  and  its  cor- 
rectness has  been  often  recognized.  Moore  v. 
Bob^ns,  96  U.  S.  588  HSk.  24,  L.  ed.  850]; 
United  States  v.  Schurz,  102  U.  S.  896  [Bk.  26, 
L.  ed.  171];  Steel  v.  SmeUing  Company,  106  U. 
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e. 
JOHN  HAILEY,  Admr.  of  A.  H.  Robib, 
Deceased. 

Otoe  B.  a  Beporter*B  ed.  S88-S8&I 

/ttfiacftdfim— ^oe^ies. 

A  suit  at  Uw,  the  trtaU  being  by  jozy,  ean  only  be 
bvougbt  to  this  oourt  by  writ  of  enor. 

[No.  219.] 
SuMnittsd  April?,  ISSe.  Decided  Map  10, 1886. 
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ROM  the  Supreme  Court  of  the  Territory  of 
Idaho.    Dismissed, 
Mr,  John  Ooode*  SoHcitor-Oen.,  for  the 
United  States. 
No  one  appeared  for  appellee. 

Mr,  Ohitf  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

This  case  has  been  docketed  here  as  an  ap- 
peal from  the  Supreme  Court  of  the  Territory 
of  Idaho;  but,  on  looking  into  the  transcript, 
we  find  that  the  suit  was  at  law  and  the  tnal 
by  a  Juiy.  Under  such  circumstances  the  only 
proper  way  of  bringing  it  here  for  review  would 
have  been  by  writ  or  error.  Stringfellow  v. 
Cain,  99  U.  8.  610  [Bk.  25,  L.  ed.  4211;  U,  S, 
V.  Union  Pae,  R,  R.  Co.  105  U.  S.  268_rBk.  26, 
L.  ed.  1021];  Heehtr.  Boughton,  105  U.  S.  285 
|Bk.  26,  L.  ed.  lOlgj;  Woolf  v.  BamHton,  108 
tJ.  S.  15  [Bk.  27,L.ed.  685].  In  point  of  fact, 
however,  there  luis  been  neither  a  writ  of  error, 
nor  an  appoU,  nor  a  citation,  nor  an  appear- 
ance by  me  defendant  or  respondent  It  is 
dear,  therefore,  we  have  no  Jurisdiction,  and 
the  case  Ib  dismissed. 


UNTTBD  STATES,  Appi.^ 

9. 

CENi'KAL   PACIFiC   RAILROAD   COM- 
PANT. 

(See  B.  a  Beporter'S  ed.  flB-MU 

"Tkurman  Atf--retention  hy  the  Government 
qfeaminffs  qf  Pac(fie  roads  on  parts  qf  lines 
not  aided  hy  the  Ootem/mmt. 

Where  one  oonstmotlon  of  a  section  of  a  statute 
would  not  only  render  that  section  a  breach  of 
faith  on  the  part  of  the  United  States  but  an  inva- 
sion of  the  ooDstltational  ri«ht8  of  the  appellee,  we 
are  bound,  if  ponlble,  so  to  construe  the  biw  as  to 
laj  It  open  to  neither  of  these  objeotiona. 

[No.  1291.] 
Argued  April  X9, 1886,    Decided  May  10, 1886. 

APPEAL  from  the  Oourt  of  Claims.    Jf' 
firmed. 
The  case  is  stated  by  the  court 
Mr.  John  Ooode»  SoUdtor-Gen,,  for  appel- 
lant 
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Mun%  Joseph  E*  McDonald  and  John 
F.  Dillon*  for  appellee. 

[236]  Mr.  Juatiee  Woods  delivered  the  opinion  of 
the  court: 

The  appellee,  the  Central  Pacific  Railroad 
Company,  brought  this  suit  in  the  court  of 
claims,  against  the  United  States,  to  reooyer 
compensation  for  services  rendered  the  United 
States  in  transporting  persons  and  freight  over 
those  parts  of  its  raiboad  in  the  building  of 
which  it  had  not  been  aided  by  the  Qovernment. 
The  United  States  demurred  to  the  petition,  on 
the  ground  that  it  did  not  allege  facts  sufficient 
to  constitute  a  cause  of  action.  The  demurrer 
•was  overruled  and  Judgment  rendered  in  favor 
of  the  claimant  for  the  sum  demanded.  From 
that  judgment  the  United  States  has  brought 
this  app«J. 

The  appellee  alleges  in  its  petition  that  it  was 
originally  incorporated  on  June  28, 1861,  under 
the  laws  of  the  State  of  California;  that,  with 
the  aid  of  the  grant  of  lands  in  alternate  sections, 
and  of  bonds  of  the  United  States  issued  to  it 
under  the  Acts  of  Congress  approved  July  1, 
1862,  and  July  2, 1864,  it  built,  either  directly 
or  indirectly,  and  became  the  owner  of  865.^ 
miles  of  nuLroad.  In  addition  to  this  line  of 
road,  the  construction  of  which  was  so  aided 
by  the  United  States,  the  appellee,  during  the 
period  covered  by  the  petition,  controllea  and 
used  888.67  miles  of  railroad,  acquired  by  con- 
solidation with  other  companies,  and  1,791.35 
miles  of  railroad  leased  by  it  from  other  com- 
panies, making  2,175.02  miles;  all  of  which  had 
Deen  constructed  without  any  aid  from  the 
iieSTj  XJnited  States  under  the  said  Acts  of  Congress. 
The  petition  demanded  pay  for  service  of  trans- 
portation rendered  the  United  States  over  the 
2,175.02  miles  of  railroad  which  had  been  so 
constructed  without  its  aid. 

The  contention  of  the  United  States  was  that 
il  was  justified  in  withholding  the  compen- 
sation sued  for,  by  virtue  of  the  provisions  of 
section  2  of  the  Act  of  May  7, 1878,  chap.  96, 
20  Stat  at  L.  56,  commonly  known  as  the 
Thurman  Act.  We  do  not  think  this  conten- 
tion is  well  founded. 

The  Act  of  July  1, 1862,  chap.  120,  12  Stat, 
at  L.  489,  was  passed  "  to  aid"--so  the  title  de- 
clared— "in  the  construction  of  a  railroad  and 
tele^ph  line  from  the  Missouri  River  to  the 
Paafic  Ocean,  and  to  secure  to  the  (Govern- 
ment thd  use  of  the  same  for  postal,  military 
and  other  purposes."  The  Act  of  July  2, 1864, 
chap.  216, 18  Stat,  at  L.  856,  was  an  amend- 
ment to  the  Act  of  July  1, 1862.  Bv  these  Acts 
certain  railroad  companies  were  aided  in  the 
construction  of  their  roads.  Among  them  was 
the  appellee,  which  built  the  865. 66  miles  above 
mentioned.  It  was  aided  in  the  construction 
of  this  part  of  its  road  by  an  issue  of  bonds 
made  to  it  by  authority  of  the  Acts  of  July  1, 
1862,  and  July  2, 1864.  The  Actof  July  1, 1862, 
made  the  following  provisions  to  secure  the 
payment  of  the  principal  and  interest  of  the 
ix>nds  so  issued: 

Sec.  5.  *  *  *  ''The  issue  of  said  bonds  and 
deliveiT  to  the  company  shall  ip9o  facto  consti- 
tute a  first  mortga^  on  the  whole  line  of  the 
railroad  and  telegraph,"  etc. 

Sec.  6.  "The  grants  aforesaid  are  made  upon 
condition  that  said  company  shall  pay  Mid 
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bonds  at  maturity,  and  shall  keep  said  nvDroad 
and  telegraph  line  in  repair  and  use,  and  shall 
at  all  times  transmit  despatches  over  said  tele- 
graph line,  and  transport  mails,  troops  and 
munitions  of  war,  supplies  and  public  stores 
upon  said  railroad,  for  the  Government,  when- 
ever required  to  do  so  by  any  department  thereof ; 
and  the  Government  shall  at  all  times  have  the 
preference  in  the  use  of  the  same  for  all  the  pur- 
poses aforesaid;  *  *  *  and  all  compensation  for 
services  rendered  for  the  Government  shall  be  ap- 
plied to  the  payment  of  said  bonds  and  interest, 
until  the  whole  amount  is  fuUy  paid;  *  *  * 
and  after  said  road  is  completed,  untQ  said 
bonds  and  interest  are  paid,  at  least  5  per  cent- 
um of  the  net  earnings  of  said  road  shall  also 
be  annually  applied  to  the  payment  thereof." 

By  the  Act  of  July  2,  1864,  it  was  provided 
as  follows: 

"Sec.  5.  •  •  •  Only  one  half  of  the  compen- 
sation for  services  rendered  for  the  Government 
by  said  companies  shall  be  required  to  be  ap- 
plied to  the  payment  of  the  bonds  issued  by  the 
Gk)vemment  in  aid  of  the  construction  of  said 
roads." 

These  sections,  taken  together,  constitute  the 
contract  between  the  Umted  States  and  the 
appellee.  U,  8.  v.  Unum  Pacific  B.  B.  Oo.,  91 
U.  S.  72  [Bk  28.  L.  ed.  224];  Sinking  Fund 
Com,  99  U.  S.  700,  718  [Bk.  25,  L.  ed.  4961; 
UrUan  Pacific  B,  B.  Co.  v.  U.  8.  104  U.  fl. 
662  [Bk.  26,  L.  ed.  8841.  This  contract  is 
binmng  on  the  United  States,  and  it  cannot, 
without  the  consent  of  the  Company,  change 
its  terms  by  any  subsequent  legislation,  tiink- 
ing  Fund  CoMi,  ubi  aupra. 

These  provisions  of  the  statute  law  of  the 
United  States  being  still  in  force,  Congress 
passed  the  Act  of  May  7, 1878,  being  the  Thur- 
man Act  above  referred  to.  The  preamble  of 
this  Act  mentions  by  name  the  companies 
which  have  been  aided  by  bonds  of  the  United 
States,  under  the  Acts  of  July  1,  1862,  and 
July  2, 1864.  The  first  section  deckres  how 
the  net  earnings  referred  to  in  those  Acts  shall 
be  ascertained,  and  the  second  section  provides 
as  follow* 

"Thai  the  whole  amount  of  compensation 
which  may,  from  time  to  time,  be  due  to  said 
several  railroad  companies,  respectively,  for 
services  rendered  for  the  Government.  shaU  be 
retained  by  the  United  States;  one  half  thereof 
to  be  presently  applied  to  the  liauidation  of  the 
interest  paid  ana  to  be  paid  dv  the  United 
States  upon  the  bonds  so  issued  by  It,  as  afore- 
said, to  each  of  said  corporations  severally,  and 
the  other  half  thereof  to  be  turned  into  the 
sinking  fund  hereinafter  provided,  for  the  uses 
therein  mentioned." 

The  case  turns  on  the  true  interpretation  of 
this  section,  the  appellant  contending  that  it 
authorized  It  to  retain  compensation  earned 
for  transportation  over  all  the  roads  owned  or 
leased  by  the  appellee,  whether  the  construc- 
tion of  such  roads  had  been  aided  by  the 
issue  of  government  bonds  or  not,  and  the 
appellee  contending  that  the  compensation 
reierred  to  was  that  earned  by  transportation 
over  that  part  only  of  its  lines  which  had  been 
assisted  by  the  government  subsidy. 

The  Acts  of  July  1,  1862,  July  2, 1864.  and 
May  7,  1878,  all  relate  to  the  same  subject 
The  hitter  Act  is  declared  by  ito  tiUe  to  be 
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■raeodalory  of  the  fint  two,  and  its  last  section 
proTides  that  each  and  every  of  its  proTlsions 
sliall  be  "held  as  in  alteration  and  amend- 
ment" of  the  two  Acts  first  mentioned.  The 
three  Acts  are,  therefore,  to  be  construed 
together  as  one  Act,  and  one  part  to  be  inter- 
preted by  another.  U.  8.  ▼.  Freeman,  8  How. 
r,58.  564  [44  U.  8.  bk.  11.  L.  ed.  724,  728]; 
Vrapignp  ▼.  Wiitenoom,  4  T.  R  793:  Comr 
monweaUh  ▼.  I^ack,  19  Pick.  804. 

One  of  the  provisions  of  the  Act  of  Jnly  1, 
18G2,  closely  allied  to  the  one  under  considera- 
tion, ^as  construed  by  this  court  in  the  case  of 
U.  8.  V.  Kansas  Pacific  R.  Co.  99  U.  8.  455 
[Bk.  25,  li.  ed.  289].  The  Kansas  Pacific  Rail- 
way '  Company  was  one  of  the  companies  to 
which  the  United  States  issued  bonds  in  aid  of 
the  construction  of  its  road  under  the  Act  Just 
mentioned.  Assisted  bv  this  issue  of  bonds,  it 
had  built  898^  miles  of  road.  It  afterwards 
built  ^45.  miles  without  aid  from  the  Qovem- 
ment.  The  United  States  brought  suit  against 
the  company  to  recover  the  6  per  cent  of  net 
earnings,  to  be  applied  to  the  payment  of  the 
bonds  and  interest,  as  provided  by  section  6  of 
the  Act  of  1862.  One  of  tiie  controversies  in 
the  case  was  whether  the  Government  was 
entitled  to  the  5  per  cent  net  earnings  on  that 
part  of  the  road  which  had  been  built  without 
government  aid.  This  court  decided  that  it 
was  not.  Speaking  by  Mr,  JtuUce  Bradley 
it  said :  "We  are  of  opinion  •  ♦  •  that  the 
subsidy  bonds  granted  to  the  company,  being 
panted  only  in  respect  of  the  or&inal  road, 
•  ♦  •  are  a  lien  on  that  portion  only,  and  that 
the  5  per  cent  of  the  net  earnings  is  onlv  d^* 
mandable  on  the  net  earnings  of  said  poraon.** 
With  this  decision  in  view,  it  would  be  im- 
possible to  hold  with  any  show  of  reason  that 
the  compensation  for  services  rendered  the 
United  States,  which  by  the  same  section  was 
leqniied  to  be  applied  to  the  payment  cf  the 
ame  bonds,  included  compensation  for  services 
rendered  by  a  road  the  construction  of  whidi 
bad  not  been  aided  by  the  issue  to  the  company 

^ of  jiovemment  bonds. 

P^fl  "Gk  thecase  of  U.  8.  v.  DefMoer  Paciflc  B,  Co., 
99  U.  8.  460  [Bk.  25,  L.  ed.  291],  decided  at  the 
nme  term,  and  In  which  the  Judgment  was  de- 
livered by  the  same  justice,  it  was  held  that  the 
United  States  had  no  right,  under  the  sixth 
Kction  of  the  Act  of  1862,  to  retain  compensa- 
tion for  services  rendered  upon  a  road,  the  con- 
struction of  which  it  had  not  aided  by  its 
bonds.  The  ground  upon  which  the  court 
placed  its  decision  was  that  the  Government  had 
DO  lien  except  upon  a  road  whidi  it  had  so 
aided,  and  could  retain  neither  the  6  per  cent 
of  the  earnings  of  a  road  to  which  it  had  issued 
no  bonds,  nor  compensation  for  transportation 
seryioes  thereon. 

This  court  having  thus  interpreted  the  Act  of 
July  1, 1862,  we  cannot,  consistently  with  the 
established  rules  of  construction,  give  a  differ- 
ent meaning  to  substantially  the  same  words  in 
the  Act  of  May  7,  1878.  Beithe  v.  8mythe,  18 
WaIL162L80U.S.bk.20,L.ed.666].  Inthe 
Act  of  Julv  1,  1862,  the  provision  is,  that  "All 
oompensation  for  services  rendered  for  the  Gov- 
ernment shall  be  applied  to  the  payment  of 
asid  bonds."  In  the  Act  of  May  7, 1878,  the 
words  are,  that  "The  whole  amount  of  com- 
pensation *  *  *  for  services  rendered  for  the 
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Qoverament  shall  be  retained  by  the  United 
States/'  one  half  to  pay  interest  and  the  other 
half  to  be  turned  into  the  sinking  fund.  If  t.  e 
two  Acts  are  to  be  construed  together  and  as 
one  Act,  we  must  give  the  same  meaning  to 
like  expressions  in  both.  We  cannot  say  in 
one  case  that  the  compensation  mentioned 
means  compensation  only  for  services  on  aided 
roads,  and  in  the  other  that  it  includes  com- 
pensation for  services  on  roads  not  aided. 

There  is  another  view  of  this  controversy 
which  seems  to  us  conclusive.  As  the  con- 
tract between  the  United  States  and  the  Rail- 
road Ck>mpany  contained  in  the  Acts  of  July  1, 
1862,  and  of  July  2, 1864,  has  been  interpreted 
bv  this  court  to  authorize  the  retention  by  the 
(iovemmentof  compeusation  for  services  only 
on  those  roads  which  the  United  States  aided  ia 
building,  the  construction  which  the  appellant 
seeks  to  put  on  the  second  section  of  the  Act  of 
May  8, 1878,  would  not  only  render  that  sec- 
tion a  breach  of  faith  on  the  part  of  the  United 
States,  but  an  invasion  of  the  constitutional 
rights  Ql  the  appellee.  We  are  bound,  if  possi- 
ble, so  to  construe  the  law  as  to  lay  it  open  to 
neither  of  these  objections.  Braughtonr,  Penr  la^w 
sacola,  98  U.  8,  266rBkr 28,  L.  ed.  8961;  Bed  ^  ^ 
Bockr,  Henry,  106  U.  8.  596  [Bk.  27.  L.  ed. 
251];  HMs  V.  McLean  [Bk.  !^,  L.  ed.  940] 
decided  at  the  present  term,  and  cases  there 
cited.  17. 5. V.  (hombe,  12  Pet  72  [87  U.  8.  bk.  9 
L.  ed.  1004].  The  construction  contended  for 
bv  the  appellee  preserves  the  good  faith  of  the 
Government,  and  frees  the  Act  from  the  impu- 
tation of  impairing  rights  secured  by  the  Con- 
stitution of  the  United  States. 

In  our  view  the  constructton  of  the  second 
section  of  the  Act  of  May  7, 1878,  is  plain,  and 
not  fairly  open  to  controversy.  By  the  Act  of 
July  1«  1862,  "all  oompensation  for  services 
rendered  for  the  Government"  was  to  be  applied 
to  the  payment  of  the  bonds  issued  m  the 
United  States  to  aid  in  building  the  road.  By 
the  Act  of  July  2,  1864  only  "one  half  of  the 
oompensation  lor  services  rendered  for  the  Gov- 
ernment" by  said  Company  was  required  to  be 
applied  to  the  pavment  of  the  bonds.  The 
Act  of  May  7,  1878,  merely  restored  the  pro- 
visions of  the  Act  c^  July  1, 1862,  and  again 
required  all  compensation  for  services  rendered 
the  Government  to  be  applied  to  the  payment 
of  the  bonds.  This  compensatioii.  as  W6  have 
seen,  has  been  limited  by  the  dedsions  of  this 
court  to  compensation  for  services  rendered  by 
the  aided  roads.  The  construction  of  the 
second  section  of  the  Act  of  Mav  7, 1878,  con- 
tended for  by  the  appellee,  is  therefore  right. 

Judgme/U  anrmed. 

True  oopy.   Orast: 

James  H.  MoKenney,  Gtork*  Sup.  Ooort,  U.  B. 
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SALT  LAKE  CITY,  Appi., 

9. 

ORLANDO  J.  HOLLISTER,  CoUedor  of 
Internal  Bevenae. 

(See  8.  a  Reporter's  ed.  256-2881) 

IrUemal  recmue  taa^~-(m  tpiritiditiitted^  OU^ 
•—iDant  qf  eorporaU  patJD&r  on  part  qf  vity  to 
engage  in  dUtiUing  bunneu,  no  drfmte  topa/y- 
ment  of  tax, 

L  GoiporatioDS  are  respoiiBlble  for  acts  not  strict- 
ly within  their  corporate  powers,  bat  done  In  their 
corporate  names  and  hy  corporation  officers  who 
were  competent  to  ezerolse  all  the  corporate  pow- 
ers. When  such  acts  are  not  founded  on  contract, 
but  are  arbitrary  ezerolses  of  power  in  Ithe  nature 
of  torte,  or  are  quasi  criminal,  the  corporation  may 
be  h^d  to  a  pecuniary  responsibility  for  them  to 
the  party  injured.  This  rule  may  require  a  more 
careful  scrutiny  in  its  application  to  municipal  cor- 
porations than  to  corporations  for  pecuniary  profit, 
out  we  do  not  airree  that  the  former  ari9  wholly 
ezemi^  from  liability  for  wrongful  acts  done,  with 
all  the  CTldenoe  of  tneir  being  acts  of  the  corpora- 
tion to  the  injury  of  others  or  in  eyasion  of  legal 
obligations  to  the  State  or  the  public. 

JTThe  question  of  the  Uabilify  of  corporations  on 
contracts  which  the  biw  does  not  authorise  them  to 
make,  and  which  are  wholly  beyond  the  scope  of 
their  powers,  is  goyemed  by  a  oilferent  principle 
from  that  which  controls  a  municipal  corporation 
which  seeks  to  make  its  want  of  authority  to  en- 
gage in  a  particular  transaction  or  business  a  shel- 
ter from  the  taxation  imposed  by  the  goyemment 
on  such  business  or  transaction,  by  whomaoeyer 
conducted.  The  party  entering  into  a  contract 
with  a  corporation  does  so  yoluntarily.  The  pow- 
ers of  the  corporation  are  matters  of  public  law, 
open  to  his  examination,  and  he  must  Judge  for 
lumself  as  to  the  power  of  the  corporation  to  bind 
itself  by  the  proposed  agreement. 

8.  In  cases  where  corporations  haye  been  sued  on 
contracts,  the  enforcement  of  which  they  haye  re- 
sisted, because  they  were  ultra  iHres,  the  courts 
naye  gone  a  long  way  to  enable  parties,  who  haye 
parted;  with  property  or  money  on  the  faith  of  such 
contracts,  to  obtain  Justice,  by  recoyery  of  the 
property  or  the  money  speciflcauy,  or  as  money  had 
ana  recelyed  to  plaintUTs  use. 
[No.  285.] 
Argusd  April  19,  ti,  1886.  Decided  May  10,1886. 

APPEAL  from  the  Supreme  Court  of  the 
Territory  of  Utah.    Affirmed, 
This  case  u  stated  by  the  court. 
Meeen.  Franklin  S.  Richards  and  Sheeke 
^  BauUne,  for  appellant. 
Mr.J€hnOoom,8olieiior'Qen,  ,forappenee. 

Mr  Justice  Miller  deliyered  the  opinion  of 
the  court:      P 

This  suit  was  instituted  by  the  City  of  Salt 
Lake  to  recoyer  of  Hollister  the  sum  of  $12,- 
067.75,  illegally  exacted  by  him,  as  Collector  of 
Internal  Reyenue  for  the  District  of  Utah,  from 
the  City  for  a  special  tax  upon  ^rits  alleged 
to  haye  been  distilled  by  said  City,  and  not  de- 
podted  in  the  bonded  warehouse  of  the  United 
States  by  pkintiff ,  as  required  by  Uiw. 

Plaintiff  alleges  that,  under  threat  of  selling 
sufficient  propoty  of  the  City  to  pay  said  tax,  it 
paid  the  sum  demanded  under  protest,  appeals] 
to  the  Commissioner  of  Internal  Reyenue,  who 
failed  and  neglected  to  make  any  decision  or  to 
refund  the  money,  and  after  six  months'  wait- 
ing this  suit  was  brought. 

To  the  petition  the  defendant  made  the  fol- 
lowing answer: 

"Now  comes  the  defendant  in  the  aboye  en- 


VomL'-Taxation;  exemption  from.  See,  generally. 
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titled  cauFe,  O.  J.  Hollister,  and  for  answer  to 
the  plaintUTs  complaint  admits  that  the  pUiint- 
iff  is  a  public,  municipal  Corporation,  created 
and  organized  under  and  by  yirtue  of  the  laws 
of  the  Territory  of  Utah,and  that  it  has  continued  [  2o 
to  be  such  a  Corporation  since  its  organization 
in  February,  1850,  and  that  the  defendant  was 
at  the  time  mentioned,  and  as  alleged  in  plaint- 
iff's ^x)mplaint,  and  still  is,  the  acting  United 
States  Collector  of  Internal  Reyenue  for  the 
District  of  Uuh. 

"Defendant  admits  that  In  June,  A.  D.  1876, 
the  United  States  Commissioner  of  Internal 
Reyenue  set  down  to  and  assessed  against  the 
plaintiff  a  gallon  tax  of  $10,760  upon  spirits 
distilled  by  said  plaintiff  at  yarioua  times 
between  the  2d  day  of  March,  A.  D.  1867,  and 
the  26th  day  of  August,  A.  D.  1868,  and  not 
deposited  in  the  bonded  warehouse  of  the 
United  States  by  the  plaintiff,  as  required  by 
law;  but  denies  that  said  gallon  tax  was  illegally 
or  erroneously  set  down  to  or  assessed  against 
the  plaintiff  by  said  Commissioner  of  Internal 
Reyenue.  and  ayers  that  the  plaintiff,  during 
all  the  time  for  which  said  assessment  was 
made,  was  actually  engaged  in  distilling,  pro- 
ducing, and  dealing  in,  as  distiller,  said  spirits 
so  assessed,  and  said  assessment  of  said  ^lon 
tax  was  made  upon  distilled  spirits  actually 
produced  by  the  plaintiff,  and  upon  which 
plsintiff  had  not  paid  the  gallon  tax  required 
by  law,  said  spirits  not  haying  been  deposited 
in  the  bonded  warehouse  of  the  United  States 
by  the  plaintiff,  as  required  by  law,  but  taken 
from  saLd  distillery  by  the  plaintiff,  after  hay- 
ing been  producea  and  distilled  as  aforesaid, 
and  sold  by  said  plaintiff,  and  the  proceeds  of 
said  sale  turned  into  the  treasury  of  the  plaintiff . 

"Said  plaintiff,  during  all  the  time  ft  oi)erat- 
ed  said  distillery,  and  especially  from  said  2d 
day  of  March,  1867,  to  said  26th  day  of  August, 
18o8,  was  distilliDg  and  producing  spirits  as 
aforesaid,  and  receiying  and  appropriating  the 
benefit  arising  therefrom. 

"Defendant  further  allQges  that  the  plaintiff, 
during  the  time  mentioned  in  plaintiff's  oom- 

I)laint,  regularly  TcpoTtedi  and  paid  to  the  Col- 
ector  of  Internal  I&yenue  of  we  United  States 
the  gallon  tax  due  upon  a  quantity  of  spirits 
distilled  and  produced  by  plaintiff,  but  that 
plaintiff  neglected  to  report  ul  of  the  spirits  it 
actually  produced  and  distilled,  and  for  and  p^^^ 
upon  which  the  said  gallon  tax  was  due  and  l^^^ 
owing  to  the  United  States;  and  that  the  tax  so 
assessed  as  aforesaid  is  the  tax  due  upon  the 
spirits  produced  and  distilled  in  excess  of  the 
amount  so  reported  by  said  plaintiff,  and  upon 
which  no  tax  was  eyer  assessed  and  collected 
up  to  the  time  of  the  payment  mentioned  in 
plaintiff's  complaint,  and  nereinafter  stat^. 

"Defendant,  answering,  admits  that  the  list 
containing  the  said  gallon  tax  assessed  by  the 
Commissioner  of  Internal  Reyenue  of  the 
United  States  was  placed  in  the  hands  of  this 
defendant  as  Collector  of  Internal  Reyenue. 

"And  defendant  alleges  that  said  plaintiff 
haying  enga^jed  in  the  business  of  distilung  and 
producing  spirits  as  aforesaid,  and  said  tax  bay- 
ing been  assessed  by  the  Commissioner  of  In- 
ternal Reyenue  as  aforesaid  and  placed  in  the 
hands  of  the  defendant,  as  Collector  of  Internal 
Reyenue,  for  collection,  it  became  and  was  Ids 
duty  as  such  Collector  to  collect  said  tax. 
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'IMeiidaiit  denies  that  he  knew  that  said 
pBtm  tax,  90  aflsessed  as  aforesaid,  was  erron- 
eoos  and  illegal,  and  avers  that  said  tax  was 
l^gal  and  ooiiect,  and  was  assessed  and  collected 
becanae  plaintiff  was  liable  to  said  tax. 

"Defendant  admits  that  he  did  threaten  to 
idze  and  sell  theproperty  of  plaintiff  to  pay 
Bid  tax,  as  alleged  by  plaintiff,  and  that  the 
ptaintlff  on  the  Uth  day  of  August,  1877,  paid 
the  defendant  the  amount  of  the  gallon  tax, 
with  interest  whidi  had  accrued  thereon  from 
the  date  of  said  assessment;  but  for  what  rea- 
son plainriflr  paid  defendant  said  gallon  tax  de- 
todant  is  not  advised,  and  upon  that  subject 
has  no  knowledge,  information  or  belief,  and 
therefore  cannot  answer." 

A  demnrrer  to  the  answer  was  oyenruled,  and 
flie  plaintift  refusing  to  plead  further,  a  Judg- 
ment was  rendered  for  the  defendant,  which 
was  afBrmed  on  appeal  to  the  Supreme  Court 
cftfaeTeriitoiy. 

It  will  be  perceived  that  this  demurrer  admit- 
ted that  the  plaintiff,  the  Citv  of  Salt  Lake,  had 
been  for  a  period  of  about  ebhteen  months  en- 
pged  In  the  business  of  distilling  and  produo- 
mg  spirits  and  selling  the  same,  and  placing  the 
pnioeeds  of  the  sale  in  its  treasury.  That  dur- 
ing this  time  the  plaintiff  made  regular  reports 
as  to  the  quantity  produced  and  paid  the  tax  on 
the  amount  so  reported  But  that  while  it  thus 
'I  operated  said  distillery,  it  failed  and  neglected 
to  report  all  the  spirits  which  it  produced;  and 
the  tax  assessed  and  collected,  and  which  the 
pieaent  soit  is  brought  to  recover  back,  was  for 
the  spirits  of  which  no  report  was  made. 

The  Gommissioner  of  Internal  Revenue  hav- 
ing assessed  plaintiff  for  these  distilled  spirits 
and  placed  the  assessment  in  the  hands  of  de- 
fendant, he,  as  a  means  of  collecting  the  tax, 
did  threaten  to  seize  and  sell  property  of  plain- 
tiff; whereapon,  plaintiff  paid  the  sum  men- 
tioned. 

It  would  seem  that  this  unqualifled  admission 
that  the  City  was  actually  engaged  in  the  busi- 
ness of  distOling  spirits  liable  to  taxation,  and 
reptenishing  her  treasury  with  the  profits  aris- 
ing from  the  operation,  ought  to  be  a  Justiflca- 
tkm  of  the  officer  who  collected  the  t&x  due  for 
the  spirits  so  distilled.  And  this  argument  is 
iH  the  stronger  since  the  City  acknowledged  its 
liabtlity  as  a  distiller  by  paying  voluntanly  the 
lax  due  on  the  lareer  part  of  the  spirits  produced. 
But  while  the  City  does  not  deny  the  actiuU 
foct  of  distillation,  and  of  fraudulent  returns 
by  it,  it  denies  the  whole  affair  by  argument. 
It  says  that,  though  it  is  very  true  the  City  did 
distill  spirits,  did  sell  Ihem,  and  did  receive 
the  money  into  its  treasury,  it  cannot  be  held 
liable  for  this  because  it  had  no  legal  power  to 
do  so.  Its  want  of  corporate  authority  to  en- 
gage in  distilling  is  to  be  received  as  conclusive 
evidence  that  it  did  not  do  so,  while  by  the 
pleading  it  is  admitted  that  it  did.  Because 
there  was  no  statute  which  authorized  it  as  a 
(Sty  of  Utah  to  distill  spirits,  it  could  engage 
b  this  profitable  business  to  any  extent  with- 
out paying  the  taxes  which  the  laws  of  the 
United  States  require  of  everyone  else  who  did 
the  same  thing. 

If  the  Territory  of  Utah  had  added  to  its 
other  corporate  powers  that  of  making  and  sell- 
faig  distilled  spurits,  then  the  City  would  be  lia- 
bie  to  the  tax;  but  because  it  had  no  such 
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power  bylaw,  it  ooold  do  it  without  any  liabll* 
ity  for  the  tax  to  the  United  States,  or  to  ai^- 
one  else. 

It  would  be  a  fine  thing,  it  this  aqpxment  is 
good,  for  all  distillers  to  organize  into  milling 
corporations  to  make  flour,  and  proceed  to  the 
more  profitable  business  of  distilling  spirits, 
which  would  be  unauthorized  by  their  charters 
or  articles  of  incorporation,  for  they  would 
thus  escape  taxation  and  ruin  iJl  competitors- 
It  is  said  that  the  acts  done  are  not  the  acts 
of  the  City,  but  of  its  offlcen  or  sgsnts  who 
undertook  to  do  them  in  its  name.  This  would 
be  a  pleasant  farce  to  be  enacted  bv  irresponsi- 
ble parties,  who  give  no  bond,  who  have  no 
property  to  respond  to  civU  or  criminal  suits, 
who  make  no  profit  out  of  it,  while  the  City 
grows  rich  in  the  performance.  It  is  to  ibe 
taken  as  a  fair  inference  on  this  demurrer  that 
all  that  the  Citjr  might  have  done  was  done  in 
establisbiuff  this  business.  The  officers  who, 
it  is  said,  did  this  thing,  must  be  supposed  to 
have  been  properly  appointed  or  elected.  Res- 
olutions or  ordinances  of  the  governing  body 
of  the  City,  directing  the  establishment  of  the 
distillery  and  furnishing  money  to  buy  the 
plant,  must  be  supposed  to  have  been  passed  in 
the  usual  mode.  Eveiything  must  have  beeu 
done  under  the  same  rules  and  by  the  same 
men  as  if  it  were  a  hospital  or  a  town  hall.  If 
the  demurrer  had  not  admitted  this,  it  could  no 
doubt  have  been  proved  on  an  issue  denying  it. 
But  the  argument  is  unsound  that  whatever 
is  done  by  a  corporation  in  excess  of  the  cor- 
porate powers,  as  defined  bv  its  charter,  is  as 
though  it  was  not  done  at  all.  A  lailroad  com- 
pany authorized  to  acouire  a  right  of  way  by 
such  exercise  of  the  rl^ht  of  eminent  domain 
as  the  law  prescribes,  which  undertakes  to  and 
does  seize  upon  and  invade,  by  its  officers  and 
servants,  the  land  of  a  citizen,  makes  no  com- 
pensation, and  takes  no  steps  for  the  appropria- 
tion of  it.  is  a  naked  trespasser,  and  can  be 
made  responsible  for  the  tort.  It  had  no  au- 
thority to  take  the  man's  land  or  to  invade  his 
premises.  But  if  the  governing  board  had  di- 
rected the  act,  the  corporation  could  be  sued 
for  the  tort,  in  an  action  of  ejectment,  or  in 
trespass,  or  on  an  implied  assumpsit  for  the 
vflJue  of  the  land.  A  plea  of  tUtra  vire$.  In 
this  case,  would  be  no  defense. 

The  truth  is  that  with  the  grea\  .acrease  in 
corporations  in  very  recent  times,  and  in  their 
extension  to  nearly  all  the  business  transactions 
of  life,  it  has  been  found  necessaiy  to  hold 
them  responsible  for  acts  not  strictly  within 
their  corporate  powers,  but  done  in  their  cor- 
porate name  and  by  corporation  officers  who 
were  competent  to  exercise  all  the  corporate 
powers.  When  such  acts  are  not  founded  on 
contract,  but  are  arbitrary  exercises  of  power  in 
the  nature  of  torts,  or  are  quasi  criminal,  the 
corporation  may  be  held  to  a  pecuniary  respon- 
sibili^  for  them  to  the  party  injured. 

This  doctrine  was  announced  bv  this  court 
nearly  thirty  vears  asjo  in  a  carefully  prepared 
opinion  by  Air.  Justice  Campbell  in  the  case  of 
Philadelphia,  W.  and  B.  B.  B.  Go,  v.  Quigley, 
21  How.  202  [e2  U.  S.  bk.  16,  L.  ed.  73J.  That 
was  an  action  for  libel  by  Quigley  against  the 
company  for  the  publication  of  a  letter  ad- 
dressed to  the  company  in  the  course  of  an  in- 
vestigt^on  by  its  directors  in  regard  to  the  con- 
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duct  of  some  of  its  snbordinaiet.  This  letter 
oontained  statements  in  regard  to  plaintUTs  skill 
and  capacity  as  a  mechanic,  veiy  disparaging  in 
that  respect.  This,  with  much  other  testunonv, 
was  printed  and  published  bv  the  board  of  di- 
rectors, and  the  court  decided  that  the  corpora- 
tion could  be  held  liable  for  the  publication. 
The  argument  that  only  the  individuals  who  or- 
dered me  publication  could  be  made  responsi- 
ble was  urged  then  as  here,  but  the  court  held 
that  if  it  was  a  libel  the  corporation  was  respon- 
sible for  it  in  damages. 

It  was  itlso  insisted  that  the  existence  of  mal- 
ice was  a  necessary  element  in  the  action  for 
libel,  and  that  the  abstract  entity  whiSi  consti- 
tuted a  corporation  was  incapable  of  malice, 
which  could  only  be  predicated  of  the  officers 
who  ordered  ^the  publication.  This  was  like- 
wise oyerruled,  and  it  was  held  that  if  the  act 
unplied  malice,  the  corporation  was  liable  for 
it. 

The  whole  question  was  Tery  f  uUy  oonsid 
ered.  We  can  here  do  no  more  than  make  a 
single  extract  from  the  able  opinion.  After 
examining  the  authorities,  it  was  said:  "With 
much  wanness,  and  after  dose  and  exact  scru- 
tiny into  the  nature  of  their  constitution,  have 
the  Judicial  tribunals  determined  the  legal  rela- 
tions which  are  established  for  the  corporation 
by  their  governing  body  and  their  agents,  with 
the  natural  persons  with  whom  they  are  brought 
into  contact  or  collision.  Hie  result  is  that  for 
acts  done  by  the  agents  of  a  corporation,  either 
£S6S1  in  eofUradu  or  tn  deKdo,  in  the  course  of  its 
businaM  and  of  their  employment,  the  corpo- 
ration is  re^wnsible  as  an  Inaividual  is  respon- 
sible under  similar  circumstances.  At  a  very 
early  period  it  was  decided  in  Great  Britain,  as 
well  as  in  the  United  States,  that  actions  might 
be  matntained  against  corporations  for  torts; 
and  instances  may  be  found  in  the  Judicial 
annals  of  both  countries  of  suits  for  torts  aris- 
ing from  the  acts  of  their  agents  of  nearly  ev- 
eiy  varied." 

In  the  case  of  Beed  v.  Etmte  8av.  Batik,  ISO 
Mass.  446,  the  bank  was  held  liable  to  an  ac- 
tion for  malicious  prosecution.  The  court  said: 
"It  is  too  late  to  discuss  the  question,  once 
much  debated,  whether  a  corporation  can  com- 
mit a  trespass,  or  is  liable  in  an  action  on  the 
case,  or  subject  generally  to  actions  for  torts  as 
Individuals  are.  The  books  of  reports  for  a 
quarter  of  acentuiy  show  that  a  very  large  p;  >- 
portion  of  actions  of  this  nature,  both  for  w  A- 
leasance  and  for  misfeasance,  are  against  cor- 
porations. *  *  *  And,  by  the  great  weight  of 
modem  authority,  a  corporation  may  be  liable, 
even  where  a  fraudulent  or  malicious  intent  is 
necessary  to  be  proved,  the  fraud  or  maliee  of 
its  authorized  agents  being  imputable  to  the 
corporation,  as  in  actions  for  fraudulent  repre- 
sentations, for  libel  or  for  malicious  prosecu- 
tion." Many  authorities  are  cited  in  support 
of  this  proposition,  which  may  be  founa  on 
page  446  of  the  report  of  the  case. 

Another  well  considered  case  in  which  a  cor- 
poration is  held  liable  for  malicious  prosecution 
m  that  of  Ch^fif  v.  Orover  db  Baker  SmoingMa- 
€kine  Co.  %  Woods,  494. 

It  is  said  that  Salt  Lake  City,  being  a  muni- 
cipal corporation,  is  not  liable  for  tortious  ac- 
tions of  ttsoflBoers. 

While  it  may  be  true  that  the  role  we  have 
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been  discussing  may  require  a  more  caiefbl 
scrutiny  in  its  application  to  this  class  of  cor- 
porations than  to  corporations  for  pecuniaij 
profit,  we  do  not  agree  that  they  are  wholly 
exempt  from  lilibili^  for  wrongful  acts  done, 
with  all  the  evidences  of  their  being  acts  of 
the  corporation,  to  the  injury  of  others,  or  in 
evasion  of  legal  obligations  to  the  State  or  the 
public.  A  municipal  corporation  cannot,  any 
more  than  any  other  corporation  or  private  per- 
son, escape  the  taxes  due  on  its  property, 
whether  acquired  legally  or  illegsUyt  And  it 
cannot  make  its  want  of  legal  authority  to  en- 
gage in  a  particular  transaction  or  business  a 
shelter  from  the  taxation  imposed  by  the  gov^ 
emment  on  such  business  or  transaction  by 
whomsoever  conducted.  See  MeCrearp  v. 
Ghiardiansof  Fbar  €fPhila.  9  Serg.  &  R  04. 

It  remains  to  be  observed  that  the  question 
of  the  liability  of  corporations  on  eoniraett 
which  the  law  does  not  authorize  them  to  make, 
and  which  are  wholly  beyond  the  scope  of  their 

g>wers,  is  governed  by  a  different  principle, 
ere  the  party  dealing  with  the  corporation  Is 
under  no  obligation  to  enter  into  the  contract. 
No  force,  or  restraint,  or  fraud  is  practiced  on 
him.  The  powers  of  these  corporations  ai« 
matters  of  public  law  open  to  his  examination, 
and  he  may  and  must  Judge  for  himself  as  to 
power  of  tibe  corporation  to  bind  itself  by  the 
proposed  agreement  It  is  to  this  class  of  cases 
that  most  of  the  authoritieB  dted  by  appeUante 
belong— cases  where  corporations  have  been 
sued  on  contracts  which  they  have  successfully 
resisted  because  th^  were  tUtra  nirm. 

But,  even  in  this  class  of  cases,  the  courts 
have  ffone  a  long  way  to  enable  parties  who  had 
parted  with  property  or  mon^  on  the  faith  of 
such  contracts,  to  obtain  Justice  by  recovery  of 
the  property  or  the  money  spedncally,  or  as 
money  had  and  received  to  plaintiff's  use.  Tham- 
Of  r.B.B,  Co,  101  U.  S.  71  [Bk.  25,  L.  ed. 
950];  Ltminana  v.  Wood,  102 U.  8.  894  [Bk.  26, 
L.  ed,  1681;  Chapman  y.  Douglas  Oo.  107  U. 
S.  855rBk.  27,  L.ed.881]. 

I%6  judgment  of  the  Bupromo  Oouirt  ^  Utak 
Terriiory  U  affirmed. 

True  copy.   Test: 

James  H.  MoKfloney*  Oerk.  Sop.  Ooort,  u.  iL 


BXTBIN  NORTOH,  Pfffin  Brr., 

«. 

SHELBY  OOUNTY,  Sl'ATB  OF  TSNin» 

SEE. 

(Bee  8. 0 -Beporler^  ed.  OMBU 

MufMpal  bond^-^oomtruetion  ^  §taio  Hat^ 
ut6§  iohm  deeirian  qfitatecowrtefoUowod^ 
officer  de  facto— ^mtm^ef  on  c^^Im^  sue jUM 
^-ra^floaUonofieaueofban/de^ 

L  The  Supreme  Court  of  the  State  of  Tennessee 
bavlDff  authoritatively  determined  that  the  Act  of 
that  State  of  March  «,  18 
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laST,  Statk  MST,  <diap.  48,  sec, 

_^  etc.,  creating  the  board  of  commJssionera  ot 
Snelbv  Coun^  and  vesting  them  with  authority  to 
fame  oonds  of  the  County,  was  unoonstltattonal 
and  void,  this  court  is  bound  by  that  deolskm  and 
wHl  not  review  the  question. 

S»  There  can  be  no  ol&oer,  either  ds/cuto  or  da 
/iir»,  if  there  be  no  office  to  fllL  The  wparent  ez- 
Istenoe  of  an  office  created  by  an  Aot  of  the  Leffla> 
latttre,  which  has  been  deoldsd  to  be  unoonstftift* 
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. T  It  poMlble  tliat  there  ihould 

be  u  oOper  de  Auto.  An  unoonetitutional  Aotto, 
IB  legml  oontemplation,  as  Inoperattve  as  though  It 


a.  Hie  aete  of  the  Oounty  Court  of  Shelby  Oount/, 
In  YoUng  taxes  for  the  paymeat  of  the  bonds  in 
ooestlon  did  not  amount  to  a  legal  ratiflcatlon  of 
file  lame  of  the  bonds,  there  not  having  been  a  ma- 
Xnity  of  the  juattoes  iireaent  when  tbeso  votes  wore 
paswd,  aa  required  by  the  Act  of  February  25, 1667. 

4.  Tlie  new  Oonstitutlon  of  Tennessee,  providing 
that  no  county  shall  loan  its  credit,  to  an  incorpo- 
fated  ooDipany  or  become  a  stockholder  in  such 
eompany,  except  upon  a  prler  election  and  the  vote 
of  nizee  fourths  of  the  qualified  voters  of  the 
eonnty,  haTing  gone  Into  enfeot  Ifay  S,  1870,  no  sub- 
sequeni  aot  ot  the  county  court  could  operate  to 
render  valid  a  pi«vlous  void  Issue  of  bonds  to  such 
a  corporation  without  an  election  as  required  by 
tibe  new  constitution. 

[No.  191] 

Argu^  March  M4,  iS,  1886.    DeMed  May 

IN  ERROR  to  the  Cfrciiit  Coart  of  the  United 
Sutes  for  the  Western  District  of  Tennessee. 


histoiy  and  facts  of  the  case  appe«r  in 
the  opinion  of  the  court 
ifenrs.  Joseph  H.  Choate,  D.  H.  Pos- 

ton  and  W,  JT.  Po^tm,  for  plaintiff  in  error: 

That  provision  of  the  25th  section  of  the  Act 
of  Much  9, 1867,  creating  the  coun^  coinmis- 
Sionen  of  Shelby  Coun^,  by  which,  in  addi- 
tion to  Teetittg  in  them  the  powen  and  duties 
vested  In  the  quarterly  court  of  the  County, 
they  were  expressly  and  specifically  author- 
ked,  among  other  tbings,  "to  subscribe  stock 
in  raHroaas,  which  the  County  Court  of 
Shelby  Coun^  lias  been  authorized  by  gcn- 
enl  and  special  law  to  subscribe,  and  under 
ttiesame  conditions  and  restrictions,  and  to 
represent  such  stock  in  all  elections  of  direct- 
OTB,  and  provide  for  pa^inent  of  subscriptions 
as  made,'^  was  oonstitntional  and  valid;  even 
though  in  deference  to  the  subsequent  decision 
of  the  Supreme  Court  of  Tennessee,  the  first 
dause  of  the  section  should  be  oondemnod  ns 
nnconstitntional  and  void.  And  the  propod- 
tion  here  stated  has  not  been  passed  upon  or 
considered  by  any  court  of  the  State,  but  is  an 
original  question  to  be  determined  here  and 

DOW. 

The  well  settled  rule  is  that  although  parts 
of  an  Act,  or,  indeed,  moM  of  the  provtoionsof 
it,  be  unoonstitutloxial,  because  beyond  the 
scope  of  Ic^hOive  power  to  enact,  yet  other 
provisions  in  the  same  Act,  which  are  dearly 
within  the  power  of  the  Legislature  to  enact, 
and  aie  severable  from  the  restw  may  and  must 
be  saved  from  the  judicial  condemnation. 

Cooiey,  Const  Um.,  pp.  211-216,  and  cases 
there  cited.  Bank  cfHamUtan  v.  Dudley,  2 
Ftt.  626  (27  U.  S.  bk.  7,  L.  ed.  608);  Packet 
a».  ▼.  Keokuk,  96  U.  S.  89  (Bk.  24,  L.  ed.  881); 
Alien  V.  La.  103  U.  8.  80  (Bk.  26,  L.  ed.  818); 
Brimdexter  v;  Qreenhow,  114  U.  8.  271  (.Bk.  29, 
K  ed.  186);  Preeeery.  lU,  116  U.  8.  262  (Bk. 
19,  L.  ed.  616);  iVcplsy.  .»n^,  60  N.  T.  668; 
Mmror  etc  ofHagentown  v.  Daniel  Dechert,  82 
If d.  889. 

Yiewed  In  the  light  of  these  authorities,  the 
vovislons  of  the  26th  section  of  the  Act  of 
jiuch  9, 1867,  bv  which,  after  completely  vest- 
ing in  the  bofoo  of  commissioners  the  entire 
powers  which  inhered  in  the  county  court,  it 
prooeeded  to  confer  upon  the  commissioners, 
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"in  addition,"  certain  express  powers,  which 
were  not,  by  the  Constitution,  vested  in  that 
court,  powers  neither  Judicial  nor  legislative  in 
their  character,  but  purely  administrative,  re- 
specting the  business  affairs  of  the  county,  and 
amonff  the  rest  "to  siibscribe  for  stock  m  rail- 
roads,^' etc.,  may  well  bti  sustained  as  constitu- 
tional, although  the  first  clause  of  the  section 
(3o),  ^hicb  attempts  to  substitute  the  commis- 
sioners in  the  place  of  the  Justices  of  the  peaoe 
as  Jud^  of  toe  county  court,  be  condemned. 

It  wul  not  be  contended  that  the  Legislature 
might  not  have  created  a  board  of  county  com- 
missioners and  conferred  upon  them  these  addi- 
tional powers  alone;  or  that  it  could  not  origi- 
nally have  conferred  upon  the  County  the  rignt 
to  subscribe  for  the  stock  of  railroads  by  vest- 
ing the  ezerdse  of  it  in  such  a  board;  and  if 
it  could  not  do  that,  then  clearly  having  once 
directed  it  to  be  exercised  by  the  Justices  com- 
posing the  county  court,  it  could  well  by  a  sub- 
sequent Act  substitute  a  new  agent  for  the 
Coimty  to  exercise  the  power  in  its  behalf;  and 
that  is  in  substance  woat  the  26th  section  of 
this  Act  does. 

The  fact  that  the  good,  and  alleged  bad  parts 
of  the  Act  in  question  appear  in  the  same  sec- 
tion is  of  no  importance. 

Cooley,  Const.  Lim.  6th  ed.  212. 

The  decisions  of  the  Supreme  Court  of  Ten- 
nessee, relied  upon  by  the  defendant  in  error  as 
declanng  the  26th  section  of  the  Act  of  March 
9,  1867,  to  be  unconstitutional  and  void,  do  not 
touch  the  question  of  the  validity  of  those  parts 
of  the  section  substituting  the  board  of  com- 
missioners as  the  designated  agent  of  the 
County  to  subscribe  for  stock  in  railroads  and 
issue  bonds  for  the  same. 

The  Supreme  Court  of  Tennessee  itself  has 
declared  exactly  what  was  decided  in  P&pe  v. 
Phifer  and  Walker  v.  Merriman,  thus:  "That 
the  law  creating  the  board  of  county  commis- 
sioners, so  far  at  least  as  it  authorized  said  board 
to  usiurp  the  constitutional  functions  of  the 
county  couit,  was  in  violation  of  the  Constitu- 
tion, and  their  acts  without  authority  of  law, 
is  a  proposition  not  denied." 

McLean  v.  State  of  Tenn.  and  Ch.  qf  Shelby, 
8  Heisk.  287. 

The  power  to  subscribe  for  the  stock  of  a 
railroad  and  to  issue  bonds  therefor  was  cer- 
tainly not  one  of  the  constitutional  functions 
of  the  county  court. 

That  the  power  to  subscribe  for  stock  of  a 
railroad  and  to  issue  bonds  therefor  is  a  dis- 
tinct and  different  power  from  the  power  of 
taxation,  although  after  its  exercise  the  power 
of  taxation  which  resides  in  the  County  must 
also  be  exercised  to  pravide  for  the  payment  of 
Uie  bonds;  and  that  it  depends  wholly  on  special 
legislative  grant  to  the  County;  and  that  the 
Legislattue  may  prescribe  the  mode  of  its  ex- 
ercise, and  the  agents  by  whom  it  may  be  ex- 
ercised, are  propositions  habitually  recognized 
In  the  decisions  of  this  court. 

Pbliee  Jury  v.  BritUm,  16  Wall.  666  (82  U. 
8.  bk.  21,  L.  ed.  261);  Claiboms  Oo,  v.  Brooke, 
111  U.  8.  406  (Bk.  28,  L.  ed.  470);  U.  S.  v. 
Ifew  Orleam,  98  U.  S.  881  (Bk,  26,  L.  ed.  225). 

There  is  nothing  in  the  (Constitution  of  Ten- 
nessee which  expressly,  or  by  implication,  re- 
stricts or  impairs  the  power  of  the  Legislature 
to  designate  any  agent  it  may  select  to  make  a 
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subflcriptioii  and  issae  bonds  on  behalf  of  a 
oountyor  other  municipal  corporation. 

See  cT;  8.  ▼.  Baltimore  dbO,B.R.  Oo,  17  WalL 
822  (84  U.  a  bk.  21,  L.  ed.  597);  LauiwiOe  db 
N,±L  R.  Oo,  ▼.  County  Ct,  1  Sneed.  687. 

We,  therefore,  confidently  submit  that  the 
Legislature  of  Tennessee  might  have  originally 
vested  the  power  to  subscnoe  for  Uie  railroad 
stock  and  issue  the  bonds  therefor  on  the  part 
of  the  County  in  commissioners  designated  by 
it  for  the  purpose;  and  after  first  designating 
as  such  agents  the  Justices  of  the  peace  com- 
posing the  county  court,  it  could  by  a  subse- 
quent Act  transfer  that  sgency  to  the  oonmiis- 
sioners;  that  by  the  25th  section  of  the  Act  of 
March  9, 1867,  it  did  so  transfer  the  agencjr; 
tliat  this  intent  in  the  enactment  was  mani- 
festly distinct  from,  independent  of  and  addi- 
tioosi  to  the  intent  to  invest  in  the  commission- 
ers the  inherent  powers  of  the  county  court 
which  were  secured  to  it  by  the  Constitution; 
and  that  although  the  latter  intent  may  have 
been  beyond  the  Legislature's  power,  and  so 
the  enactment  to  that  extent  may  be  declared 
unconstitutional,  yet,  as  it  is  not  merely  pos- 
sible but  entirely  practicable  to  separate  the 
two  provisions  so  that  each  can  stand  alone,  the 
court  will  not,  and  indeed  for  want  of  power 
cannot,  involve  the  separate  sound  enactment 
in  the  condemnation  of  the  unsound,  which  is 
embraced  in  the  same  section,  especially  where 
vested  rights  have  accrued  upon  the  faith  of 
the  constitutional  provision,  and  negotiable  se- 
curities have  been  issued  to  bona  fide  holders 
upon  the  strength  of  it.  And  finally,  that  there 
is  nothing  in  the  decisions  of  the  courts  of  Ten- 
nessee, OD  the  general  question  of  the  unconsti- 
tutionalitv  of  the  law,  to  embarrass  this  court 
in  so  holddng. 

Even  though  the  25th  section  of  the  Act  of 
March  9, 1867,  should  be  condemned  as  uncon- 
stitutional in  all  its  parts;  yet  the  subscription 
to  tbe  stock  made  by  the  commissioners,  and 
the  bonds  issued  by  them  while  in  the  undis- 
turbed tenure  of  their  office  as  justices  of  the 
county  court,  are  ffood  and  binaing  as  regards 
third  persons  and  the  public,  including  the 
holders  of  the  bonds,  as  the  acts  oi  ^de  facto 
court  or  of  ihede  facto  offtcere. 

Clearly,  there  was  legislative  authority  con- 
ferred upon  the  County  itself,  by  the  Act  of 
February,  1867,  to  subscribe  for  the  stock  and 
to  issue  the  bonds.  The  power  was  not  vested 
in  the  agents,  but  in  the  principal,  the  County, 
to  be  exercised  through  the  agents. 

The  authority  to  subscribe  and  issue  the 
bonds  having  thus  been  conferred  upon  tbe 
County,  to  be  exercised  in  its  behalf  by  the 
county  court,  the  board  of  commissioners  at- 
tempted to  be  created  by  the  Act  of  March  9, 
1867,  entered  upon  the  discharge  of  all  the 
official  functions  apparently  conferred  upon 
them  by  that  Act,  and  continued  to  discharge 
them  for  more  than  two  years  and  a  half  until 
November  15, 1869.  Upon  bill  filed  in  the  court 
of  chancery  they  were  adjudged  by  the  Chan- 
cellor to  be  lawfully  in  office.  "  Thev  were 
sustained  therein  by  the  state  authorities,"  as 
was  subsequently  said  by  the  Supreme  Court  of 
Tennessee,  in  the  case  of  McLean  v.  8UxU  of 
Tenn.  and  OouiUy  of  Shelby,  8  Heisk.  285. 

Thus  under  the  supposed  authority  of  the  Jjbg- 
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islature,  of  the  executive  power  of  the  8tate» 
and  of  the  branch  of  the  judicial  power  of  the 
State  having  Jurisdiction  in  the  premises  in  the 
first  instance,  the  commissioners  acted  as  Joa- 
tices  of  the  coun^  court;  and  in  so  doine,  and 
in  assuming  to  be  such  court,  they  maoiB  the 
subscription  and  authorized  Uie  issue  of  the 
bonds  m  suit  at  the  regular  term  of  the  quar- 
terly court  of  the  County,  held  by  them  in  Jan- 
uary, 1869,  at  a  time  when  for  more  than  a 
year  and  a  half  all  the  world  had  apparently 
acquiesced  in  their  official  authority. 

The  court  will  particularly  observe  that  the 
25th  section  of  the  Act  of  March  9, 1867,  did  not 
abolish  or  attempt  to  abolish  the  ooun^  court, 
known  as  the  quarterly  court  of  the  County. 
It  merely  substituted  the  commissioners  as  the 
Judses  to  hold  that  court,  in  place  of  the  iusticee 
of  me  peace,  and  vested  in  them  au  their 
powers  and  duties.  The  identity  of  the  court 
was  preserved,  and  its  powers,  functions  and 
Jurisdiction  remained  unaltered. 

The  question  is,  therefore,  whether  the  acts 
and  doings  of  the  commissioners  thus  holdine 
tiie  county  court,  though  wrongfully  installea 
under  an  unconstitutional  law,  performing  all 
the  functions  and  duties  of  the  court  for  more 
than  two  years  and  a  half,  are  to  go  for  nought, 
or  whether,  as  to  the  public  and  third  persons, 
the;^  are  binding  and  effectual.  On  this  prop- 
osition we  assert,  without  the  fear  of  contradic- 
tion, that,  although  their  tenure  of  office  may 
have  been  unconstitutional  and  illegal,  thejr 
were  de  facto  officers,  and  their  acts  as  such 
were,  as  to  the  public  and  third  persons,  just  aa 
binding  and  effectual  as  the  acts  of  the  Justices 
of  the  peace  assembled  in  the  county  court 
would  have  been,  if  the  statute  installing  the 
commissioners  in  their  place  had  not  been 
passed. 

Cocke  V.  Hateey,  16  Pet.  71  (41 U.  S.  bk.  10,  L. 
ed.  891);  Co.  ofBalU  ▼.  DougUtu,  105  U.  B.  728 
(Bk.  26,  L.  ed.  9*>7). 

Office  held  under  a  law  enacted  by  the  Legis- 
lature, though  void  as  being  unconstitutional, 
is,  before  it  is  adjudged  to  be  so,  held  under 
such  color  of  title  and  color  of  authority  as  to 
make  the  person  holding  the  office  an  officer  de 
facto;  and  acts  of  officers  performed  under  such 
a  law  are  valid  as  respects  the  public  and  third 
persons  interested  therein. 

State  V.  OarrM,  88  Conn.  449;  Broton  v. 
0*ConneU,  36  Conn.  447;  TayU>T  v.  Skrine,  8 
Brev.  516;  PeopU  v.  WhiU,  24  Wend.  520; 
Clark  V.  Comm.  29  Pa.  129;  Comm.  v. 
McCombs,  66  Pa.  486;  A  ^  i>tf,  5  Fed. 
Rep.  899;  ^ate  ▼.  Btoom,  17  Wis.  521;  Don^ 
arest  v.  Wickham,  63  N.  Y.  820;  RimhaU  ▼. 
Alcorn,  45  Miss.  151;  Fleming  v.  MulhaU,  9  Mo. 
App.  71;  Woodside  v.  Wagg,  71  Me.  207;  Sftee- 
kan's  Caee,  122  Mass.  446;  Fowler  v.  Bebee,  9 
Mass.  281. 

The  courts  of  Tennessee  seem  also  to  have 
acquiesced  in  the  doctrine. 

Ward  V.  State,  2  Cold.  605;  Blackburn  t. 
State,  8  Head,  690. 

That,  supposing  the  officer  whose  act  is  relied 
upon  to  be  acting  under  such  color  of  title  as  to 
constitute  him  an  officer  de  facto,  an  obligation 
executed  by  him  is  as  binding  on  behalf  of  third 
persons  as  any  other  official  act,  seems  never  to 
have  been  questioned. 
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Ox  of  SalU  ▼.  DouglasB,  9upra;  Knight  T. 
Otrpcntian  of  WeUi,  1  Latwyche,  188. 

By  the  acts  of  the  county  court  fubsequent  to 
thdr  reinslatemeiit  the  previous  iasue  of  the 
bonds  was  ratified  1^  the  Countp'. 

The  acts  referred  to  consist  of  aU  those  kinds 
(tf  acts  %n  paUf  which  are  usually  regarded  by 
oovirts  as  equivident  to  a  formal  and  express  rat- 
ification by  a  principal  of  acts  previously  done 
on  his  liehalf  and  in  his  name  by  one  assuming  / 
to  ad  for  him,  but  with  imperfect  authority  or 
no  authority  at  all. 

The^  kept  the  stock  obtained  by  the  original 
nbacnptlon;  thev  confirmed  and  collected  the 
tax  leioed  therefor  by  the  commissioners,  and 
^vpBed  the  same  to  the  payment  of  the  bonds; 
they  Toted  upon  the  stock  at  all  meetin^^  of  the 
rampany;  from  jear  to  year  they  levied  and 
ooUected  a  special  tax  for  the  payment  of  the 
interest  on  toe  bonds,  and  the  installments  of 
principal  falling  due;  in  this  wavtheypaid  the 
cntirelssue  of  the  bonds  except  about  88  bonds, 
md  thefaiterest  upon  those  up  to  the  ^ear  1875; 
finally  they  voted  for  the  consolidation  of  the 
rsilToad  with  tlw  new  company,  and  upon  that 
beiii|g  consummated,  exchanged  the  original 
stocffor  the  stock  of  the  new  consolidated  com- 
pany, which  they  still  hold  and  enloy. 

Of  the  qualitj  and  sufficiency  of  these  acts  to 
wcrk  a  ratification  there  can  be  no  doubt  The 
only  questions  raised  are: 

L  Whether  the  original  issue  of  the  bonds 
can  he  ratified  at  all 

2.  As  to  the  eifect  of  the  constitutional  pro- 
vision of  1870  denying  power  to  the  counties  of 
the  State  to  lend  their  credit  without  a  prior 
vote  of  thepeopla 

Thoe  was  complete  legislative  authori^  to 
the  Ooun^,  the  partv  sought  to  be  chaivraa,  to 
make  the  subscription  and  issue  the  bonds. 
The  question  presented  is  whether,  when  such 
a  power  has  been  granted,  and  it  has  been  exer- 
dsed  in  the  name  and  on  behalf  of  the  county 
by  a  different  agent  than  that  prescribed  by  the 
Legislature,  the  county  can  afterwards  be 
bound  by  a  ratification  deliberately  made  by  the 
veiy  agent  prescribed  bv  the  Legislature. 

Dq^ialatlve  grants  of  such  authority  to  a 
ooun^  court,  or  to  any  other  representative 
body,  have  uniformly  been  construed  and 
tf«ued  as  grants  to  the  county. 

BatUOa.  Ct.Y.  U.8.9upra;  Oo.qfJktviessr. 
HiMekaper.  98  U.  8.  98  (Bk.  25,  L.  ed.  112); 
Bweni9or9€fMaraiaU  Oo,  v.  Sefieruk,  6  Wall. 
772  (72  U.  8.  bk.  18,  L.  ed.  S5«);  Go.  of  Scotland 
V.  Thonuu,  94  U.  8.  682  (Bk.  24,  L.  ed.  219). 

The  taking  of  stock  and  voting  it,  and  the 
levy  and  collection  of  taxes  to  pay  the  subscrip- 
tion or  bonds  issued  therefor,  estop  the  (bounty 
from  denying  its  liablli^,  assuming  it  had  the 
rig^t  to  subscribe. 

Nvgentv.  Supertiion  of  Putnam  Oo,  19  Wall. 
241  (86  U.  S.  bk.  22,  L.  ed.  83);  Anderson  r. State, 
8  &xt.  fTenn.)  542;  Supervisors  v.  Sehenek, 
ncpnn;  Co.  of  Pendleton  Y.Amy,  18  Wall.  297  (80 
U. a  WL 20,  L. ed.  579);  Oo.ofBay  v.  VannieU, 
96  U.  8.  687  (Bk.  24,  L.  ed.  800);  Burr.  Pub. 
Secor.  347-849;  Johnecfn  v.  Stark  Co.  24  Bl.  90; 
KeUksburg  ▼.  IHek,  84  111.  421;  Eatton  v. 
atewMTt,  2  &  J.  Lea,  285;  Hart  v.  Diiton,  6  B. 
J.  Lea»  886;  Bronson  v.  OhappeU,  12  WalL  688 
(79  V.  8.  bk.  90,  L.  ed.  486). 
11SU.&L 


All  these  acts  had  been  done  before  the  Con- 
stitution of  1870  went  hito  effect. 

The  ..cts  of  the  General  Assembly  whicb 
aathori/od  the  counties  through  wmch  this 
road  ran,  to  make  subscriptions  without  a  sub- 
mission of  the  proposition  to  the  vote  of  the 
people,  was  a  valid  amendment  to  its  charter, 
conferring  new  and  additional  privileges  upon 
the  company  not  in  violation  of  the  Constitution, 
and  as  such  are  not  rendered  void  by  Uie  Con- 
stitution of  1870,  nor  impaired  thereby. 

Go.  qf  Scotland  r,  Thomas,  supra;  Tipton  Go. 
V.  Locomotive  Works,  108  U.  8.  588  (Bk.  26,  L. 
ed.  840);  Empire  v.  Darlington,  101  U.  8.  87 
(Bk.  25,  L.  ed.  878). 

All  the  cases  cited  on  behalf  of  the  defendant 
in  error,  where  ratification  was  held  to  be  im- 
possible, are  cases  where  there  was  no  ^nt 
whatever  of  l^^lative  authority,  or  what  is  the 
same  tlung,  where  the  grant  offered  by  the  Leg- 
islature was  made  expresslv  dependent  upon  a 
piior  vote  of  the  people  of  the  County,  which 
failing,  the  gnmt  never  took  effect,  and  left  the 
C6unty  as  destitute  of  power  as  if  the  Act  had 
not  been  passed. 

The  Constitution  of  1870  left  the  county 
courts  in  f uU  control  of  all  previoosly  made 
subscriptions  and  debts  for  them. 

See  8  Ohio  8t.  804;  11  Ohio  St  25;  41  Mo. 
457;  44  Mo.  558;  51  Mu.  581;  54  Mo.  58;  2  Ohio 
St.  607;  14  Ohio  St.  472;  18  B.  Mon.  (Ey.)l;  23 
Minn.  422. 

This  construction  has  been  followed  by  the 
Supreme  Court  of  the  United  States. 

Co.  of  Callaway  v.  Foster,  98  U.  8.  567  (Bk. 
28,  L.  ed.  911);  Co.  of  Scotland  v.  Thomas,  94  U. 
8.  688  (Bk.  24,  L.  ed.  219);  Oo.  of  Henry  v. 
Nieolay,  96  U.  8.  619  (Bk.  24,  L.  ed.  894);  Co. 
of  Macon  v.  Shores,  97  U.  S.  272  (Bk.  24,  L.  ed. 
S89);  Co.  of  Sdiuyler  v.  Thomas,  98  U.  S.  169 
OBk.25,  L.  ed.  88);  Supervisors y.  Galbraith,9d 
U.S.  214  (Bk.  26,  L.  ed.  410);  Fairfield  v.  QaUatin 
Go.  100  U.  8. 47  (Bk.  25,  L.  ed.  544);  Ray  Go.  v. 
Vansyele,  96  U.  8.  684  (Bk.  24,  L.  ed.  803). 

The  bonds  having  been  issued  before  the  con- 
stitutionality of  the  Act  of  March  9, 1867,  under 
whic^  the  issue  was  made,  had  been  passed 
upon  by  the  highest  court  of  the  State,  its  sui) 
sequent  dedsions  holding  said  Act  invalid  are 
not  Unding  upon  this  court 

Anderson  v.  Santa  Anna,  116  U.  8. 856  (Bk. 
29,L.ed.688). 

We  insist  that  the  case  of  P}pe  v.  Phifer,  3 
Heisk.  682,  and  Walker  v.  Merriman,  MS.,  arc 
out  of  harmony  with  the  plain  reading  of  the 
Constitution  of  1884,  and  the  decisions  of  the 
Supreme  Court  of  Tennessee  in  Moore  v.  State, 
5  Sneed,  510,  and  Wilcox  v.  State,  8  Heisk.  110, 
decided  before  the  Pope  v.  Phifer  case,  and 
with  the  case  of  Hulsey  v.  Gaines,  2  B.  J.  Jjca, 
819,  dedded  afterwards. 

In  fact  in  Lauderdale  Go.  v.  Fargason,  7  Lea, 
158,  Freeman,  J.,  who  delivered  the  opinion  in 
Pope  V.  Phifer,  supra,  delivered  theopmion  and 
decided  exactly  the  reverse  of  his  former 
opinion,  and  held  that  these  Acts  were  not  par- 
tial laws  and  were  not  obnoxious  to  the  Consti- 
tution of  1884.  This  court  has  uniformly  fol- 
lowed the  rulings  of  the  Supreme  Courts  of  the 
several  States  upon  the  construction  of  their 
own  Constitutions  and  legislative  Acts,  in  so  fa . 
,  as  they  are  harmonious,  sustained  by  reason  oi 
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authority  and  not  Tiolatiye  of  all  trath,  law 
and  justice;  but  Uiey  refuse  to  follow  the  oscil- 
lating and  unsatisfactory  opinions  rendered  in 
conflict  with  previous  well  adiudicated  opin- 
ions, and  especially  where  to  follow  them  would 
affect  rules  and  rights  of  property  acquired  in 
good  faith,  and  predicated  upon  such  former 
adjudication  and  interpretation,  legislatiye,  ex* 
ecutive  and  judicial 

Gapcke  V.  Dulmque,  1  Wall.  176  (08  U.  B. 
bk.l7,L.ed.619). 

A  contract  valid  under  the  laws  and  adjudi- 
cations existing,  and  understood  at  the  time  of 
its  execution  will  not  be  invalidated  by  sub- 
sequent legislation  or  adjudication  to  the  con- 
trary. 

HaTemeyer  v.  latM  Oittr,  8  Wall.  294(70  U.  B. 
bk.  18,  L.  ed.  ^lOhio  Life  d  T.  Co.  v.  DeboU, 
16  How.  482  (67  U.  8.  bk.  14,  L.  ed.  1008);  Pins 
Grave  v.  TalcaU,  19  WalL  677  (86  U.  8.  bk.  22, 
L.  ed.  227);  Case  Ch,  v.  JohnHan,  96  U.  B.  860 
(Bk.  24,  L.  ed.  416);  JDoualaeeY.  Pike  Oo.  101 U. 
6.679(Bk.26,L.ed.969). 

Questions  affecting  the  validity  of  commer- 
cial securities  belong  to  the  domain  of  general 
jurisprudence,  and  are  not  controlled  by  state 
adjudications.  A  construction  tending  to  de- 
stroy contracts,  already  made,  put  by  a  state 
court  upon  its  own  statutes,  will  not  be  followed 
by  this  court. 

Qror)ea  v.  Slaughter,  16  Pet.  449  (40  U.  8.  bk. 
10,  L.  ed.  800);  JRotoan  v.  Runnels,  6  How.  184 
(46  U.  S.  bk.  12,  L.  ed.  86);  PUmtert  BankY. 
Sharp,  6  How.  824  (47  U.  8.  bk.  12.  L.  ed.  466); 
State  Bank  v.  Knoop,  16  How.  869,  891  (57  U.  8. 
bk.  14,  L.  ed.  977, 986);  Ohio  Life  d  T.  Co.  v.  De- 
bolt,  aupra;  Bute  v.  Muscatine,  8  Wall.  676  (76 
U.  8.  bk.  19,  L.  ed.  490);  OlcoU  v.  Bupea^mem 
16  Wall.  678  (83  U.  8.  bk.  21,  L.  ed.  8&);  Pine 
Orove  V.  Talcoti,  etipra. 

Meeare,  Julius  A.  Taylor,  R.  D.  Jordan 
and  W.  B.  OUflson*  for  defendant  in  error: 

It  is  essential  to  the  plaintiff  that  the  bonda 
and  coupons  sued  on  should  have  been  execut- 
ed by  persons  authorized  to  execute  them  by 
the  laws  of  Tennessee;  for  if  there  is  a  totiJ  want 
of  authoritv  to  issue  them,  there  can  be  no  such 
thing  as  a  bona  fide  holding. 

East  Oakland  v.  Skinner,  94  U.  8.  268  (Bk. 
24,  L.  ed.  126);  Fhyd^s  Acceptances,  7  WaU.  666 
(74U.abk.l9,L.ed.l69). 

The  power  to  issue  is  cudmed  to  have  been 
conferred  bv  the  26th  section  of  the  Act  of 
March  9, 1867,  on  the  persons  who  did  issue 
them. 

If  this  provision  would  otherwise  be  a  grant 
of  the  power  claimed,  then  no  authority  was 
conferred  by  it;  for  the  Act  of  9th  March,  1867, 
has,  by  a  course  of  decision  in  Tennessee,  been 
held  unconstitutional. 

Pope  V.  Phifer,  8 Heisk.  688;  SIoUy,  Peaeoek, 
MS.  1871;  Shelby  Go,  Y.But(erworth,U8. 1871; 
StaU  V.  M&rriman,  MB.  1871;  8  Heisk.  22. 

As  this  court  will  administer  the  law  in  this 
case  as  it  has  been  uniformly  declared  by  the 
Supreme  Court  of  Tennessee— O^tt  v.  Supers. 
16  WaU.  678  (83  U.  8.  bk.  21,  L.  ed.  882);  ihum- 
shipofElmwood  v.  Ma/rcy,  92  U.  8.  289  ffik.  28, 
L.  ed.  710);  Tovm  of  South  Ottawa  v.  Perkins, 
94  U.  8. 260  (Bk.  24,  L.  ed.  164);  Co.  of  Cass  v. 
Johnson,  96  U.  8.  860  (Bk.  24,  L.  ed.  416);  ^Wr- 
field  V.  OaUatin,  100  U.  8.  47  (Bk.  26,  L.  ed. 
644);  Roberts  /.  Bolles,  101  U.  8. 119  (Bk.  26,  L. 
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ed.  880);  Seipio  v.  Wright,  101 U.  8.  606  (Bk.  25. 
L.  ed.  1087);  Douglass  v.  Oo.  ^Pike,  101  U.  8. 
678  (Bk.  26,  L.  ed.  968);  Dixon  v.  FiOd,  111  U. 
8. 90  (Bk.  28,  L.  ed.  868);  Grem  Oo.  r.  Oonness, 
109  U.  a  104  (Bk.  27,  L.  ed.  873);  Taylor  v. 
TpsilanU,  106  IF.  8.  71  (Bk.  26,  L.  ed.  1012):— 
it  will  hold  the  enabling  Act  relied  on  violative 
of  the  Constitution  of  TenneBsee,  of  which  all 
persons  dealing  in  bonds  issued  under  it  must 
take  notice  at  their  peril. 

i^auih  Ottawa  v.  Perkins,  supra;  PendlUon 
Oo.  V.  Amy,  18  Wall.  297(8017. 8.  bk.  20,  L.  ed« 
679);  Ken&oU  v.  Supers.  16  WaU.  462  (Bk.  21, 
L.  ed.  819);  iS^.  Joseph  v.  Rogers,  16  WaU.  644(21 
U.  8.  bk.  21,  L.  ed.  828);  Ihwn  of  Ooloma  v. 
Baf>es,^V.  8. 484 (Bk. 24, L.  ed.  579). 

The  County  of  Bhelby  did  not  have  power  to 
make  a  subscription,  but  its  county  oourt  did 
for  it;  and  while  tfaeLegishitaie  is  onmipotent, 
except  when  the  Constitution  imposes  limita- 
tions, yet  as  it  delegated  the  power  of  binding 
the  counties  of  the  Btate  to  their  quasi  local 
Legislatures,  created  each  county  a  corporation, 
gave  the  lurticee  of  the  peace  in  county  court 
assembled  the  power  to  act  so  as  to  bind  the 
County,  that  is  the  only  mode  and  the  only  tri- 
bunal or  affency  under  the  laws  of  Tennessee 
which  could  make  a  vaUd  subscription  of  stock 
to  the  Mississippi  Railroad  Company. 

Code.  402:  Tipton  Oo.  v.  Loeomotite  Works, 
108  n.8.268  (Bk  26,  L.  ed.  840);  Lauderdale 
Oo.  V.  JPbrgason,  7  Lea,  168;  State  v.  Anderson 
Oo.SBvst.  268;  Winston  v.  Tenn.  A  Pac.  R.  J^ 
Ob.  IBaxt  62;  OrantY.  Lindsay,  11  Heisk.  664. 

The  question  of  legislative  authority  is  always 
open  to  inquiry  against  a  bona  fiae  holder, 
and  if  tiiere  is  a  want  of  power  no  legal  liabO- 
ity  can  be  created. 

McDonald  v.  Hovey,  110  U.  8. 619  (Bk.  28,  L. 
ed.  269). 

But  It  is  argued  that  even  if  the  Act  was  void, 
then  the  boara  of  county  commissioners  was  a 
de  facto  oourt,  and  its  acts  those  of  de  facto  offi- 
cers, and  binding  on  the  Coonty  ox  Bhelby, 
under  the  cases  of — 

Moore  v.  State,  6  Bneed,  614;  Btaekbum  v. 
State,  8  Head,  690;  Ward  v.  State,  2  Cold.  605; 
Venable  v.  Ourd,  2  Head,  582;  Pearee  v.  Bow- 
kins,  2  Bwan,  87;  OommonweaUh  v.  MeOombs, 
66  Pa.  486;  Brown  v.  X«n^  87  Me.  828; 
Oocke  V.  Halsaf,  16  Pet  71  (41  U.  8.  bk.  10,  L. 
ed.  891);  M'lnslry  v.  Tanner,  9  Johns.  185; 
Bucknam  v.  RuggUs,  16  Mass.  180;  Carleton  v. 
People,  10  Mich.  260;  PSo^  ▼.  11^10, 24  Wend. 
620;  StalU  v.  Oa/rrcU,  88  Conn.  449;  12  Am.  L. 
Beg.  166. 

These  cases  aU  hold  that  where  the  act  done 
wa8  0a20r0  0^f,  the  act  is  valid  as  to  third  par- 
ties and  the  pubUc  In  a  collateral  proceedmg. 
The  distinction  is,  where  the  act  is  under  color 
of  office  it  is  valid;  where  it  is  not,  it  is  void; 
and  such  has  been  the  holding  of  the  Supreme 
Court  pf  Tennessee. 

SheSby  Go.  v.  Buiterworth,  supra;  Reese  v. 
Oofnrs.  6  Cold.  — ;  McKean  ▼.  &ate,  8  Heisk. 
249;  Brown  v.  Elms,  10  Humph.  186;  Smith  v. 
Ishenhour,  8  Cold.  214. 

There  can  be  no  defaeto  officer  where  no  de 
Jure  office  is  provided  for. 

Omrleton  v.  P«wfe,  supra;  Ebs  pa/rte  Strang, 
21  Ohio  Bt  610;  Edcper  v.  Goodwin,  48  Me.  79. 

There  must  be  a  legal  office  in  existence, 
which  is  being  improperly  held,  to  ^ve  to  the 
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wOb  of  Am  ineambent  the  yalidi^  of  an  offloer 

ifi^MA  y.  ItlnUre,  1  J.  J.  Manh.  206;  SiU- 
tirwarthY.  Shelby  Oo.  MS.  1871. 

The  doctrine  inyolved  here  Ib  one  of  protec- 
tion  to  the  public  and  third  persons,  on  the 
gioiiDd  of  public  policy,  they  not  being  re- 
ooired  to  inquire  into  or  be  compelled  to  show 
title  in  an  officer.  When,  therefore,  in  dyil 
CHes  the  public  or  third  persons  have  knowl- 
edge that  the  officer  was  not  an  officer  dejure, 
the  reason  for  validating  the  acts  to  which  they 
sohmitled  or  which  they  invoked,  failed  and 
the  law  no  longer  protected  them. 

SiaieY  OarroU,  12  Am,  L.  Beg.  116;  Rex  r, 
IMe,  Strange,  1090;  Bez  v.  Lnd,  6  East,  856. 

When  the  plaintiff  in  error  appeared  before 
the  oofonty  court  in  October,  1871,  he  knew, 
as  a  matter  of  fact,  that  the  highest  tribunal  of 
Tennessee  had  decided  that  the  commissionen 
who  isBoed  the  bonds  in  suit  were  usurpers,  and 
that  the  Act  under  which  thev  held  office  was 
fmoonstitutional  and  void.  He  cannot  now  be 
heaid  to  say  that  the  oonmiissioners  were  de 
/4ieC0  offloeia. 

The  State  of  Tennessee  has  passed  no  law 
creating  a  board  of  commissioners  for  Shelby 
Comity;  no  law  imposing  duties  on  them;  no 
law  abrogating  the  quarterly  court;  no  law  giv- 
ing the  powers  hitherto  vested  in  that  court  to 
the  board  of  oonunissioners;  for  what  it  cannot 
do  ii  certainly,  in  contemplation  of  law,  has  not 
done. 

Virginia  Owpan  Oasee,  114  U.  8. 288  (Bk.  29, 
LLed.186). 

When  a  statute  is  adjudged  unconstitutional 
ft  is  as  if  it  had  never  been,  and  rights  cannot 
be  built  up  under  it. 

Oookj,  Const  Idm.  227;  Sbrong  v.  Daniel,  i 
fnd.  848;  Aetrum  v.  Edmmond,  8  McLean,  107; 
Woolen  V.  Bank.  6  McLean,  142;  Detroit  v. 
Mariin,  84  Mich.  170;  ffoofier  v.  Barkhoof,  44 
N.  Y.  118:  CtorA;  v.  MiUerM  N.  Y.  526:  fhitnr 
ner  v.  Beeler,  50  Ind.  841;  Meagher  y.  Storey  Ob. 
6Nev.244. 

It  ia  next  insisted  that  the  court  below  erro- 
neouslv  held  that  voting,  and  receiving  the 
•tock,  levying  taxes  to  pav  the  coupons  and 
bonds  as  they  matured,  and  the  assurances  of 
the  county  court  given  the  plaintiff,  were  not  a 
iBlification  by  the  defendant  of  the  unauthor- 
ized act  of  the  ooun^  commissioners. 

If  there  had  been  a  defective  execution  of  a 
power  to  issue  the  bonds,  they  could  be  val- 
idated. But  here  there  was  no  power  to  issue; 
the  Act  under  which  they  were  issued  was  void; 
hence  they  were  void  ab  initio—even  in  the 
hands  of  an  innocent  purchaser. 

Mareh  v.  IkOUm  Oo.  10  WalL  676  (77  U.  S. 
Ml  19,  L.  ed.  1040);  Loan  Auo.  v.  Topeka,^ 
Wall  656  (87  U.  8.  bk.  22,  L.  ed.  455);  Thomth 
mm V.  Pi&rHne,  103 U.  S.  806(Bk.  26.  L.  edL  61^; 
Hmrehman  v.  Batee  Co,  92  JJ,  S.  669  (Bk.  28,  L. 
ed.  747);  Ottawa  v.  Oa/mi,  108  U.  S.  110  (Bk.  27, 
L.  ed.  669);  LmoU  v.  Skirinep&rt,  108  U.  S.  287 
(Bk.27,L.ed.  780). 

The  iBtttlcation  by  a  public  corporation  of  an 
Act  originally  void  is  of  no  effect. 

BenoeY ,Edton,  27 Conn.  6^\PeopLeY^  Flagg, 
17  N.  Y.  684;  MiOs  v  QUamm,  if  Wis.  470; 
BUm  Y.Bear  Biter  Oo.  20  Cal.  602;  BurreU  v. 
Bwion,  2  Cliff.  C.  C.  490;  Mareh  v.  Fulton  Oo. 
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iupra;  Lewie  v.  Shreeeport,  lOS  U.  S.  282  (Bk. 
27,L.ed.  728);  Otta/wa  v.  Carey,  eupra. 

It  matters  not  whether  the  Countv  levied  taxes 
to  pav  and  did  pay  other  bonds  of  thisissue,  or 
that  it  retained  and  voted  the  stock,  etc.  These 
things  are  of  no  avail  to  plaintiff  in  error  if  the 
want  of  authority  existed  in  the  begixming. 

Ottawa  V.  Carey  and  Letoie  v.  Shredeport, 
eupra. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

This  is  an  action  upon  twenty-nine  bonds,  of 
$1,000  each,  alleged  to  be  the  bonds  of  Shelby 
County,  Tennessee,  issued  on  the  first  of  March, 
1869,  and  payable  on  the  first  of  Januaiy,  1878, 
with  interest  from  January  1,  1869,  at  6  per 
cent  per  annum,  payable  annually  on  the  sur- 
render of  matured  interest  coupons  attached; 
and  three  coupons  of  $60  each.  The  following 
la  a  copy  of  one  of  the  bonds  and  of  a  coupon: 


Statbs  ov  Ajobioa,  $1^000, 
A  special  tax  to 
levied  by  author- 
ity of  law  upon  all 
the  taxable  prop- 
erty In  tlie  Ck>unty 
of  Shelby,  to  meet 
the  principal  and 
Interest  of  these 
bonds,  collectible 
in  equalannual  In- 
stalments running 
throuffh  six  years, 
as  the  bonds  them- 
selves mature. 


Stale  of 
Tenneatee, 


(Tigoetn.) 


>«91,000  Uirrnm 
Issued  under  and 
by  virtue  of  Heo- 
tfon  0  of  an  Act  of 
the  Legislature  of 
the  State  of  Ten- 
nesBeevPoased  Feb- 
ruary 2fi,  1867, 
amended  on  the 
12th  day  of  Feb- 
ruary, ISBO,  and 
by  authority  con- 
ferred upon  the 
oounty  oommls- 
sioners  of  Shelby 
Oounty  by  section 
25  of  an  Act  passed 
Maich9,lM7. 

Shelby  Coun^  Railroad  Bond  No.  176. 

Be  it  known  that  the  County  of  Shelly. 
State  of  Tennessee,  is  indebted  to  the  Mlssia 
sippi  River  Railroad  Company  or  bearer  in 
tl^  sum  of  one  thousand  dollars,  payable  in 
the  City  of  Memphis  on  the  first  day  of  Jan- 
uary, eighteen  hundred  and  seventy- three, 
with  interest  at  the  rate  of  six  per  cent  per 

J  annum  from  January  1,  1869,  payable  an- 
nually in  said  city,  upon  surrender  of  the 
matured  interest  coupons  hereto  attached. 
'S  •  This  is  one  of  three  hundred  $1,000  bonds, 
all  of  the  same  denomination  and  rate  of 
^  interest,  issued  by  Shelby  County  in  payment 
^  of  a  subscription  of  three  hundred  thousand 
dollars  to  the  Mississippi  River  Railroad 
Company,  made  by  the  cotmty  commission- 
ers under  the  authority  of  the  Acts  above  re- 
cited, transferable  by  delivery  and  redeem- 
able in  six  years,  at  the  rate  of  fifty  thou- 
sand dollars  a  year,  commencing  January  1, 
1870. 

Dated  at  the  City  of  Memphis,  County  of 
Shelby,  State  of  Tennessee,  the  first  day  of 
March,  1869. 
[Seal,  Oounty  Court  of  Shelby  Oounty,  Tenn.] 
Barbour  Lewis, 
Pretident  of  the  Board  0/  Oounty  Oommieeion&rs 
<^  Shelby  County. 

Jno.  Loague, 
Clerk  of  Oounty  Court  of  Shdby  County:* 

$60  Statb  of  TEiTEn&ssBB.  $60 

Slidby  County. 

Coupon  No. of  Bond  No.  264. 

The  trustee  of  Shelby  County  will  pay  to  the 
bearer  sixty  dollars  in  the  City  of  Memphis  on 
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8UFIlB.\tB  COXTBT  OV  THB  UhITBD  StATSB. 


Oct.  Txbm, 


the  1st  day  of  Jannaiy,  1875,  being  iDterestdae 

on  bond  ISo.  264,  for  |1,000.  of  bonds  issued  to 

HissiBsippi  River  Raiboad  Company. 

[Seal,  County  Court  of  Shelby  County«Tenii.l 

(Signed)  John  Loague, 

OlerkcfSkOby  Qfun^  Court.** 
The  plaintiff  contends: 

1.  That  the  commissioners,  by  whose  direc- 
tion the  bonds  were  issued,  and  whose  presi- 
dent signed  them,were  lawfiil  officers  of  Shelby 
County,  and  authorized,  under  the  Acts  men- 
tioned in  the  heading  of  the  bonds,  to  repre- 
sent and  bind  the  County  by  the  subscription  to 
the  railroad  company,  and  that  the  bonds  issued 
were,  therefore,  its  legal  obligations. 

2.  That  if  the  commissioners  were  not  offi- 
cers de  jure  of  the  County,  they  were  officers 
d6  facto,  and,  as  such,  their  action  in  making 
the  subscription  and  issuing  the  bonds  is  equally 
binding  upon  the  County:  and, 

8.  That  the  action  of  the  commissioners, 
whatever  their  want  of  authority,  has  been  rati- 
fied by  the  County. 

The  defendant  contends: 

1.  That  the  commissioners  were  not  lawful 
1 436 1  offloen  of  theCounty  ,and  that  there  was  no  such 
office  in  Tennessee  as  that  of  county  commis- 
sioner. 

a.  That  there  could  not  be  any  such  de  facto 
officers,  as  there  was  no  such  office  known  to 
Uie  laws;  and,  therefore,  that  the  subscription 
was  made  and  the  bonds  were  issued  without 
authority  and  are  void;  and, 

8.  That  the  action  of  the  commissioners  was 
never  ratified,  and  was  incapable  of  ratifica- 
tion by  the  County. 

Upon  the  first  question  presented,  that  which 
relates  to  the  lawful  existence  and  authority  of 
the  county  commissioners,  we  are  relieved  nom 
the  neoesalty  of  passing.  That  has  been  au- 
thoritatively determined  by  the  Supreme  Court 
of  Tennessee,  and  is  not  open  for  consideration 
by  us. 

From  an  early  period  in  the  history  of  the 
State— indeed  from  a  period  anterior  to  the 
adoption  of  her  Constitution  of  1796,  to  the 
passage  of  the  Act  of  March  9. 1867— the  ad- 
ministration of  the  government  in  local  matters 
in  each  county  was  lodged  in  a  county  court, 
or  quarterly  court  as  it  was  sometimes  called, 
composed  of  justices  of  the  peace,  elected  in  its 
different  districts.  The  Constitution  of  1796 
recognizes  that  court  as  an  existing  tribunal, 
and  the  Constitution  of  1834  prescribes  the 
duties  of  the  Justices  of  the  peace  composing 
it  This  county  court  alone  had  the  power  to 
make  a  county  subscription  to  the  Mississippi 
River  Railroad  Company,  to  issue  bonds  for  the 
amount,  and  to  levy  taxes  for  its  payment  un- 
less the  Act  of  March  9,  1867,  invested  the 
board  of  commissioners  with  that  authonty. 
Stat  of  1867,  chap.  48,  §  6.  That  Act  cre- 
ated the  board,  and  provided  that  it  should 
consist  of  five  persons,  residents  of  the  County 
for  not  less  than  two  years,  each  to  serve  for  the 
period  of  five  years  and  until  his  successor 
should  be  elected  and  qualified.  The  twenty- 
fifth  section  vested  in  it  all  the  powers  and  du- 
ties then  possessed  by  the  quarterly  court  of 
the  county,  and  in  addition  thereto  the  au- 
thority ''to  subscribe  stock  in  railroads  which 
the  County  Court  of  Shelby  County  has  been  au- 
thorized by  general  and  special  law  to  sub- 
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scribe,  and  under  the  same  conditions  and 
restrictions,  and  to  represent  such  stock  in  all 
elections  for  directors,  and  provide  for  payment 
of  subscriptions  as  made." 

The  validity  of  this  Act  superseding  the 
county  court  was  at  once  a&sailed  as  in  viola- 
tion of  the  Constitution  of  the  State.  Within 
a  month  after  its  passage  .William  Walker  and 
other  justices  of  the  peace  of  the  County,  in  |~4S 
their  official  character  and  as  citizens  and  tax- 
payers, filed  a  biU  in  chancery  in  the  name  of 
the  State,  at  their  relation,  against  the  commis- 
sioners appointed,  aUeging  that  they  had 
usurped  and  were  unlawfully  exercising  the 
powers  and  functions  of  the  justices,  and  had 
taken  into  custody  the  records  of  the  County 
under  the  Act,  which  the  relators  insisted  was 
in  violation  of  the  Constitution,  mentioning  sev- 
eral sections  with  which  it  conflicted;  and  pray- 
ing that  the  Act  be  adjudged  void,  that  the  at- 
tempt of  the  commissionetB  to  exercise  the  pow- 
ers of  the  justices  be  declared  an  usurpation, 
and  that  the  commissioners  be  perpetually  en- 
joined from  exercising  them.  The  case  having 
been  decided  adverse^  to  the  relators,  an  ap- 
peal was  taken  to  the  Supreme  Court  of  the 
State  and,  pending  the  appeal,  the  subscription 
to  the  stock  of  the  Mississippi  River  Railroad 
Company  was  made  by  tt  jommissioners,  and 
the  bonifs  were  issued.  Before  the  appeal  was 
heard  the  supreme  oourt  of  the  State  had  un- 
der consideration  a  similar  statute  passed  on  the 
12th  of  March,  1868,  for  Madison  County,  and 
extended  to  White  County,  which,  in  like  man- 
ner, undertook  to  supersede  the  quarterly 
courts  of  those  counties  and  substitute  in  their 
place  boards  of  commissioners  with  the  same 
powers  as  those  conferred  upon  the  commis- 
sioners of  Shelby  County.  The  case  in  which 
such  consideration  was  had  was  Pope  v.  Phif&r, 
reported  in  8  Heisk.  682.  Reports  of  the  Su- 
preme Court  of  the  State.  Under  this  Act 
three  Commissioners  were  appointed  by  the  gov- 
ernor, being  the  number  prescribed  to  consti- 
tute the  board  of  White  County.  The  bill  was 
filed  to  restrain  them  from  organizing  as  a 
board,  to  have  the  Act  declared  unconstitution- 
al, and  to  perpetually  enjoin  them  from  acting 
under  it.  The  court  states  in  its  opinion  that 
the  question  as  to  the  validity  of  the  Act  was 
arffued  with  great  ability  by  counsel  on  both 
sides,  and  the  opinion  itself  shows  that  the 
question  wQscarefuUy  considered.  The  chan- 
cellor, as  in  the  case  of  the  State  at  the  rela- 
tion of  Walker  and  others  against  the  commis- 
sioners, disndssed  the  bill.  The  supreme  court 
reversed  the  decree,  and  perpetually  enjoined  the 
defendants  from  acting  as  a  board  of  commia- 
sioners.  It  held  that  the  Act  creating  the 
board  and  conferring  on  the  commissioners  ap- 
pointed by  the  governor  the  powers  of  justices  |.^« 
of  the  peace  of  the  county  court,  was  uncon-  ^  * 
stitutional  and  void;  that  the  county  comrt  was 
one  of  the  institutions  of  the  State,  recognized 
in  the  Constitution;  that  the  powers  com^erred 
by  it  upon  the  justices  of  the  peace  in  their  col- 
lective capacity  were  intended  to  be  exercised 
by  that  court;  and  that  the  power  to  tax  for  pur- 
poses of  the  county  could  not,  by  any  special 
or  local  law,  be  taken  from  the  justices  of  the 
peace  as  a  county  court  and  conferred  upon  lo- 
cal tribunals  of  particular  counties  composed 
of  commissionerB  appointed  by  the  governor. 
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This  decuion  waa  made  in  February,  1871. 
In  June  following  the  case  mentioned  above  of 
the  State  at  the  relation  of  Walker  and  others 
againai  the  Gommiaaioners  of  Shelby  Gonnty 
was  decided  in  conformity  with  it,  the  supreme 
coort  holding  that  at  the  time  the  bill  was  filed 
the  juatioee  were  entitled  to  the  relief  prayed, 
and  that  the  decree  dismissing  the  bill  waa  er- 
raneous,  and  it  so  adjudged  and  decreed.  But 
it  aaid  that  aa  the  Act  under  which  the  bill  al- 
leged that  the  defendants  had  usurped  office 
ud  aince  then  been  repealed,  that  aa  they  had 
not  afterwards  asaumed  to  exercise  the  powers 
and  iMsform  the  duties  named  in  the  Act,  it  waa 
only  necesBary,  in  addition  to  what  was  decreed 
above,  to  dispose  of  the  costs;  and  that  disposi- 
tion waa  made  by  taxing  them  against  the  de- 
fcndanta  and  awarding  executioD  therefor. 

In  the  same  month  the  supreme  court  de- 
cided the  case  of  BuOanoorUi  against  SMbp 
Ogmnty,  which  alaoinTolTed  a  consideration  of 
(he  Yalidity  of  the  Act  creating  the  Board  of 
Commiaaioneni  of  that  County.*  The  action 
was  upon  county  warrants  issued  by  the  board 
and  auped  h^  Barbour  Lewis  aa  its  rHreddent, 
as  the  Donds  in  this  suit  are  signed.  The  court 
held  that  the  Act  creating  the  board  was  un- 
oonatitutional,  that  the  board  waa  an  illegal 
body,  and  that,  aa  a  necessary  consequence, 
the  wairants  of  the  Oounty  were  invalid.  Judff* 
nent  was  accordingly  rendered  for  the  defend- 
ant. (MefJttHieeVtichobaon,  in  deliTcrine  the 
|IS91  opinion  of  the  court,  referred  to  the  two  ofeds- 
lona  mentioned,  and  said  that  the^  had  "deter- 
mined that  the  Legislature  exceeded  its  consti- 
tutional powers  in  aasuminf  to  abolish  the  ooun- 
ty court  and  anbetitute  in  its  place  a  board  of 
eoimty  oonmdssioners,  with  the  po wen  before 
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9, 18117,  was,  therefore,  a  nullity,  and  the  board 
of  commiaBionerB  appointed  and  organized 
thereunder  was  an  unauthorized  and  illegal 
body.  The  Act  waa  inoperative  aa  to  the  ex- 
isting organization,  powers  and  duties  of  the 
eoonty  court  Neither  the  board  of  commission- 
ers  nor  Barbour  Lewis,  its  president,  had  any 
man  powers  under  said  Act  than  if  no  Act  had 
been  passed." 

Counsel  for  the  plaintifF  have  endeavored  to 
show  that  the  adiudication  In  these  cases  has 
been  questioned  oy  later  decisions,  and  there- 
fore should  have  no  controlling  force  in  this 
litipition.  A  careful  examination«of  those  de- 
GtsKHis  fails  to  support  this  position.  The  opin- 
ion that  the  Act  was  invalid  because  it  was  spe- 
cial legialatian  applicable  only  to  certain  coun- 
ties would  seem  indeed  to  be  thus  modified. 
But  the  adjudication  that  the  Constitution  did 
not  permit  the  appointment  of  commissioners  to 
take  the  place  of  the  Justices  of  the  peace  for 
the  County,  and  perform  the  duties  of  the 
county  court,  atanos  unimpaired,  and  as  such 
is  binaing  upon  ua.  Two  of  the  cases,  as  we 
have  seen,  were  brought  against  the  commis- 
abners,  in  one  case,  ra  Shelby  County,  and  in 
the  other,  of  White  County,  to  test  the  validity 
of  the  Acta  under  which  they  were  appointed, 
or  about  to  be  appointed,  and  their  right  to  as- 
sume and  exercise  the  functions  and  powers  of 
the  Justices  of  the  peace,  and  hold  the  coun- 
ty court  in  thefar  place.  lYom  the  nature  of  the 

lliiB  ease  does  notappearto  be  reported.  A  copy 
of  the  opinion  wasfundahed  the  court  by  oounseL 
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questions  presented  we  cannot  review  or  ignore 
this  determination.  Upon  the  construction  of 
the  constitution  and  laws  of  a  SCate,  this  court, 
as  a  general  rule,  follows  the  decisions  of  her 
highest  court,  unless  they  conflict  with  or  im- 
pair the  efficacy  of  some  principle  of  the  Fed- 
eral Constitution,  or  of  a  lederu  statute,  or  a 
rule  of  commercial  or  general  law.  In  these 
cases  no  principle  of  the  Federal  Constitution  or 
of  any  federal  law  is  invaded,  and  no  rule  of 

general  or  commercial  law  is  disregarded.  The 
etermination  made  relates  to  the  existence  of 
an  inferior  tribunal  of  the  State,  and  that,  de- 
pending upon  the  constitutional  power  of  the 
Legislature  of  the  State  to  create  it  and  super- 
sede a  pre-existing  institution.  Upon  a  sub- 
ject of  this  nature  the  federal  courts  will  rec- 
ognize as  authoritative  the  decision  of  the  state 
court.  Ab  said  by  Mr.  JmUce  Bradley,  speak- 
ing for  the  court  in  Olaiibome  Oounty  v. 
Brookt:  '*It  is  undoubtedly  a  question  of  local 
policy  with  each  State,  what  shall  be  the  extent 
and  character  of  the  powers  which  its  various 
political  and  municipal  oreanizations  shall  pos- 
sess; and  the  settled  declBions  of  its  highest 
courts  on  the  subject  will  be  regarded  as  au; 
thoritative  by  the  courta  of  the  United  States* 
for  it  is  a  question  that  relates  to  the  internal 
constitution  of  the  body  politic  of  the  State." 
Ill  U.  S.  400,  410  [Bk.  28.  L.  ed.  470,  474].  It 
would  lead  to  great  confusion  and  disorder  if  a 
state  tribunal,  adjudged  by  the  state  supreme 
court  to  be  an  unauUiorized  and  illegal  Dody, 
ahould  be  held  by  the  federal  courts,  disregard- 
ing the  decision  of  the  state  court,  to  be  an 
authorized  and  legal  bodj,  and  thus  make  the 
claims  and  rights  of  smtors  depend,  in  many 
Instances,  not  upon  settled  law,  but  upon  the 
contingency  of  litigation  respecting  them  be- 
ing b^ore  a  state  or  a  federal  court.  Conflicta 
of  this  kind  should  be  avoided  if  possible,  by 
leaving  the  courts  of  one  sovereignty  within 
their  legitimate  sphere  to  be  independent  of 
those  of  another,  each  respecting  the  adjudica- 
tions of  the  other  on  subjects  properly  within 
itsjurisdiction. 

On  many  subjects  the  dedaiona  of  the  courta 
of  a  State  are  merely  advisory,  to  be  followed 
or  disregarded,  according  as  they  contain  true 
or  erroneous  expositions  of  the  law,  as  those 
of  a  foreign  tribunal  are  treated.  But  on  many 
subjects  &ey  must  necessarily  be  conclusive; 
such  as  relate  to  the  existence  of  her  subordi- 
nate tribunals;  the  eligibility  and  election  or 
appointment  of  their  officers;  and  the  passage 
of  her  laws.  No  federal  court  should  refuse  to 
accept  such  decisions  as  expressing  on  these 
subjects  the  law  of  the  State.  If,  for  instance, 
the  supreme  court  of  a  State  ahould  hold  that 
an  Act  appearing  on  her  statute  book  was 
never  passed  and  never  became  a  law,  the  fed- 
eral courts  could  not  disregard  the  decision  and 
declare  that  it  was  a  law  and  enforce  it  as  such. 
Scmth  Ottawa  Y.  Perkins,  94  U.  S.  260  [Bk.  24, 
L.  ed.  1541;  Pbit  v.  SupeniBors,  105  U.  S.  667 
[Bk.  26.  L.  ed.  1204]. 

The  decision  of  the  Supreme  Court  of  Ten- 
nessee as  to  the  constitutional  existence  of  the 
board  of  commissioners  of  Shelby  County  is 
one  of  this  class.  That  court  has  repeatedly 
adjudged,  after  careful  and  full  consideration, 
that  no  such  board  ever  had  a  lawful  exist- 
ence;  that  it  was  an  unauthorired  and  illegal 
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body;  that  its  members  were  usurpers  of  the 
functions  and  powers  of  the  Justices  of  the 
peace  of  the  County;  and  that  their  action  Ip 
holding  the  county  court  was  utterly  void. 
This  court  should  neither  gainsay  nor  deny  the 
Authoritative  character  of  that  determination. 
It  follows  that  in  the  disposition  of  the  case 
before  us  we  must  hold  that  there  was  no  law- 
ful authority  in  the  board  to  make  the  sub- 
scription to  the  Mississippi  River  Railroad 
<Jompany  and  to  issue  the  bonds  of  which  those 
in  suit  are  a  part 

But  it  is  contended  that  if  the  Act  creating 
the  board  was  void,  and  the  commissioners 
were  not  officers  de  jwe.  they  were  neverthe- 
less officers  de facto,  and  that  the  acts  of  the 
board  as  a  de  facto  court  are  binding  upon  the 
County.  This  contention  is  met  by  the  fact 
that  there  can  be  no  officer,  either  dejure  or  de 
facto,  if  there  be  no  office  to  fill.  As  the  Act 
attempting  to  create  the  office  of  commission- 
er never  l^came  a  law,  the  office  never  came 
into  existence.  Some  persons  pretended  that 
they  held  the  office,  but  the  law  never  recog- 
nized their  pretensions,  nor  did  the  Supreme 
Court  of  the  State.  Whenever  such  preten- 
sions were  considered  in  that  court,  they  were 
declared  to  be  without  any  legal  foundation, 
and  the  commissioners  were  held  to  be  usurp- 
ers. 

The  doctrine  which  gives  validity  to  acts  of 
officers  de  facto,  whatever  defects  there  msL^  be 
in  the  legality  of  their  appointment  or  election, 
is  founded  upon  considerations  of  policy  and 
necessity,  for  the  protection  of  the  public  and 
individuals  whose  interests  may  be  affected 
thereby.  Offices  are  created  for  the  benefit  of 
the  public,  and  private  parties  are  not  per- 
mitted to  inquire  into  the  title  of  pentons 
clothed  with  the  evidence  of  such  offices  and  in 
apparent  possession  of  their  powers  and  func- 
tions. For  the  good  order  and  peace  of  society 
their  authority  is  to  be  respected  and  obeved 
until  in  some  regular  mode  prescribed  by  law 
their  title  is  investigated  and  determinea  •  It 
is  manifest  that  endless  confusion  would  result, 
if  in  every  proceeding  before  such  officers  Uieir 
title  could  be  c<dled  in  question.  But  the  idea 
of  an  officer  implies  the  existence  of  an  office 
which  he  holds.  It  would  be  a  mlBapplication 
of  terms  to  call  one  an  officer  who  holds  no 
office,  and  a  public  office  can  exist  only  by  force 
of  law.  This  seems  to  us  so  obvious  that  we 
should  hardly  feel  called  upon  to  consider  any 
adverse  opinion  on  Uie  subject  but  for  the 
earnest  contention  of  plaintiff's  counsel  that 
such  existence  is  not  essential,  and  that  it  is 
sufficient  if  the  office  be  provided  for  by  anj 
legislative  enactment,  however  invalid.  Their 
])osition  is  that  a  le^lative  Act,  although  un- 
constitutional, may  m  terms  create  an  office, 
and  nothing  further  than  its  apjuirent  exist- 
ence is  necessary  to  give  validity  to  the  acts  of 
its  assumed  incumbent.  That  position,  al- 
though not  stated  in  this  broad  form,  amounts 
to  nothing  else.  It  is  difficult  to  meet  it  by 
any  argument  beyond  this  statement.  An  \m- 
constitutional  Act  is  not  a  law;  it  confers  no 
rights;  it  impooes  no  duties;  it  affords  no  pro- 
tection; it  creates  no  office;  it  is,  in  legal  con- 
templation, as  inoperative  as  thougn  it  had 
never  been  passed. 

In  HildrM  ▼.  Mclntire,  1  J.  J.  Marsh.  206, 
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we  have  a  dedaion  from  the  Oooit  of  Appeals 
of  Kentucky  which  well  illustrates  this  doc- 
crine.  The  Legislature  of  that  State  attempted 
to  abolish  the  court  of  appeals  established  by 
her  Constitution,  and  create  in  its  stead  a  new 
court.  Members  of  the  new  court  were  ap 
pointed  and  undiotook  to  exercise  iudicial 
functions.  They  dismissed  an  appeal  because 
the  record  was  not  filed  with  the  person  actins 
as  their  dork.  A  certificate  of  me  dismissiu 
signed  by  him  was  received  by  the  lower  court, 
and  entered  of  record,  and  execution  to  cany 
into  effect  the  original  decree  was  ordered  to 
issue.  To  reverse  this  order  an  appeal  was 
taken  to  the  constitutional  court  of  appeals. 
The  question  was  whether  tJie  the  court  be- 
low erred  in  obeying  the  mandate  of  the  mem- 
bers of  the  new  coiurt,  and  its  solution  depend- 
ed upon  another— whether  they  were  judges 
of  the  court  of  appeals  and  the  person  acting 
as  their  clerk  was  its  clerk.  The  court  said  * 
"Although  they  assumed  the  functions  of 
judges  and  clerk,  and  attempted  to  act  as  such, 
their  acts  in  that  character  are  totally  null  and  (44 
void  unless  they  had  been  regularly  appointed 
under,  and  according  to,  the  Constitution.  A 
da  facto  court  of  api^als  cannot  exist  under  a 
written  Constitution  which  ordains  one  su- 
preme court,  and  defines  the  qualification  and 
duties  of  its  judges,  and  prescribes  the  mode  of 
appointing  them.  There  cannot  be  more  than 
one  Court  of  Appeals  in  Kentucky  as  long  as 
the  Constitution  shall  exist,  and  that  must 
necessarily  be  a  court  '*dB  jwre.**  When  the 
^vemment  is  entirely  revolutionized,  and  all 
Its  departments  usurped  by  force  or  the  voice 
of  a  majority,  then  prudence  recommends  and 
necessity  enforces  obedience  to  theauthorit3rof 
those  who  may  act  as  the  pubUc  functionaries, 
and  in  such  a  case  the  acts  oi2kde  facto  execu- 
tive, a  de  facto  judiciary,  and  ads /ac<o  Legisla- 
ture, must  be  recognized  as  valid.  But  wis  is 
required  by  political  necessity.  There  is  no 
government  in  action  except  the  government 
dj6  facto,  because  all  the  attributes  <n  sovereign- 
ty have,  by  usurpation,  been  transferred  from 
those  who  had  been  legally  invested  with  them, 
to  others  who,  sustained  %  a  power  above  the 
forms  of  law,  claim  to  act,  ana  do  act,  in  their 
stead.  But  when  the  Constitution  or  form  of 
government  remains  unaltered  and  supreme, 
there  can  be  no  dA  facto  department  or  dc  facto 
office.  Th^  acts  of  the  incumbents  of  such  de- 
partment or  office  cannot  be  enforced  oon- 
formably  to  the  Constitutioii,  and  can  be  re- 
garded as  valid  only  when  the  government  is 
overturned.  When  there  Is  a  constitutional 
Executive  and  Legislature,  there  cannot  be  any 
other  than  a  constitutional  judiciary.  Without 
a  total  revolution  there  can  be  no  such  politi- 
cal solecism  in  Kentucky  as  %  **ds  facto**  court 
of  appeals.  There  can  be  no  such  court  while 
the  Constitution  has  life  and  power.  There 
has  been  none  such.  There  might  be  under  our 
Constitution,  as  there  have  been,  *'de  faetcT 
officers.  But  there  never  was  and  never  can 
be,  under  the  present  Constitution,  a  '*do  facto 
office."  And  the  court  held  that  the  gentle- 
men who  acted  as  judges  of  the  legiaiative 
tribunal  were  not  incumbents  of  d$  jure  or  de 
facto  offices,  nor  were  they  de  facto  officers  of 
de  jure  offices,  and  the  order  below  was  re- 
versed. 

118  U.  ». 


NoBTOjr  T.  Skblbt  Cooktt. 


48^-454 


In  some  mpects  the  case  at  bar  HMembtoi 
|H4]  this  one  from  Kentncky.  Under  the  Oonati- 
tadoQ  of  Tennessee  there  was  but  one  county 
oooit.  That  was  composed  of  the  Justioes  of 
the  coanty  elected  in  their  respective  districts. 
The  commissioners  appointed  under  the  Act  of 
Karch  9.  1807,  hj  the  governor  were  not  such 
josticea,  and  could  not  hold  such  court,  any 
more  than  the  legislative  tribunal  of  Kentucky 
could  hold  the  Ck>urt  of  Appeals  of  that  State. 
In  SkeB^  Oounty  v  Butienoofih,  from  the  opin- 
ion in  which  we  have  already  quoted,  Ohitf 
Jtuiice  Kicholson,  speaking  of  the  daim  that 
Barbour  Xiewis,  the  president  of  the  board  of 
eoon^  oofmmissioners,  was  a  de  faeto  officer, 
after  referring,  to  the  decisions  of  the  Supreme 
Court  of  the  State  holding  that  the  board  of 
oommisBionecB  was  an  illegal  and  unconstitu- 
tional body,  said :  "  This  left  the  organization 
of  the  county  court  in  its  former  integrity, 
with  its  officeis  entitled  to  their  offices  and  cre- 
ating no  vacancy  to  be  filled  by  the  illegal  ac- 
tioa  under  the  Act  of  1867.  It  follows  that 
Barboor  Licwis  could  not  be  a  (fe  facto  officer, 
as  there  was  no  legal  board  of  wmch  he  could 
he  president,  and  as  there  was  no  vacancy  in 
the  l^al  organization.  The  warrants  issued 
by  him  show  the  character  in  which  he  was 
acting,  and  repel  the  presumption  that  he  was 
a  defiietootBioBr,  He  could  be,  under  the  dr- 
^TiTnfftft^*^*^,  as  we  can  Judicially  know  from 
the  law  and  the  pleadings  in  the  case,  nothing 
but  an  usurper.  There  must  be  a  f^gal  office 
in  existence,  which  is  being  improperly  held, 
i»  give  to  the  acts  of  such  incumbcaat  the  valid- 
ity of  mncitticerde  facto," 

Numerous  cases  are  cited  in  which  express- 
ions are  used  which,  read  apart  from  the  facts 
of  the  cases,  seemingly  give  support  to  Uie 
position  of  counsel;  but,  when  read  in  con- 
nection with  the  facts,  they  will  be  seen  to  ap- 
ply only  to  the  invalidity,  irregularity,  or  un- 
constitutionality of  the  mode  by  which  the 
party  was  appointed  or  elected  to  a  legally  ex- 
wing  ofiSoe.  None  of  them  sanction  the  fioc- 
trine  that  tidere  can  be  a  de  facto  office  under  a 
eonstitotional  government,  and  that  the  acts  of 
the  incumbent  are  entitled  to  consideration  as 
valid  acts  of  a  d0  facto  officer.  Where  an 
olBoe  exists  under  the  law,  it  matters  not  how 
the  i^ypointment  of  the  incumbent  is  made,  so 
fsr  as  the  validly  of  his  acts  are  concerned. 
It  ia  enoujBh  that  he  is  clothed  with  the  insignia 
of  the  omoe,  and  exercises  its  powers  and 
functions.  As  said  by  Mr.  Jugtice  Msjaiixig, 
of  the  Sapreme  Court  of  Michigan,  in  Garlcton 
V.  FtBOfU^  10  Mich.  259,  "Where  there  is  no 
office  tnere  can  be  no  officer  de  facto,  for  the  rear 
son  that  there  can  be  none  de  jure.  The  county 
office  ezlrted  by  virtue  of  the  Constitution  the 
moment  the  new  county  was  organized.  No 
Act  of  legislation  was  necessary  for  that  pur- 
pose. Am  all  that  is  required  when  there  &  an 
oAoe  to  make  an  officer  de  facto,  is  that  the  in- 
dtvidnal  claiming  the  office  is  in  possession  of 
ft,  performing  its  duties  and  claiming  to  be 
SDch  officer  under  color  of  an  election  or  ap- 
pointment, as  the  case  may  be.  Itisnotneces- 
^1  aaiy  that  his  election  or  appointment  be  valid, 
for  that  would  make  him  an  officer  de  Jure. 
The  official  acts  of  such  persons  are  recog- 
nized as  valid  on  grounds  of  public  policy, 
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and  for  the  protection  of  tliose  having  official 
business  to  teansact." 

The  caseof  State  v.  OarroU,  88  Ccmn.  449, 
decided  by  the  Supreme  Court  of  Connecticut, 
upon  which  special  reliance  is  plaoed  by  coun- 
sel, and  which  is  mentioned  with  strong  com- 
mendation as  a  landmark  of  the  law,  in  no  way- 
militates  against  the  doctrine  we  have  declarea, 
but  is  in  harmony  with  it.  That  case  was  this: 
The  Constitution  of  Connecticut  provided  that 
all  judges  should  be  elected  by  its  Gknwal  As- 
sembly. An  Act  of  the  Legislature  authorized 
the  clerk  of  a  city  court,  in  caseof  the  sickness 
or  absence  of  its  Judge,  to  appoint  a  justice  of 
the  peace  to  hold  the  court  during  his  tempo- 
rary sickness  or  absence.  A  justice  of  the 
peace  having  thus  been  called  in  and  having 
acted,  a  question  arose  whether  the  Judgments 
rendered  by  him  were  valid.  The  court  held 
that  whether  the  law  was  constitutional  or  not, 
he  was  an  officer  de  facto  and,  as  such,  his  acts 
were  valid.  The  opinion' of  Chitf  Justice 
Butler  ia  an  elaborate  and  admirable  statement 
of  the  law,  with  a  review  of  the  English  and 
American  cases,  on  the  validity  of  the  acts  of 
de  facto  officers,  however  illegal  the  mode  of 
their  appointment.  It  criticises  the  language 
of  some  cases:  that  the  officer  must  act  under 
color  of  authority  conferred  by  a  person  having 
power,  or  prima  facie  power,  to  appoint  or 
elect  in  the  particular  cose;  and  it  thus  defines 
an  officer  de  facio : 

"An  officer  defaeto  is  one  whose  acts,  though  [446] 
not  those  of  a  lawful  officer,  the  law,  upon 
principles  of  policy  and  justice,  will  hold  valid, 
so  far  as  they  involve  the  interests  of  the  public 
and  third  persons,  where  the  duties  of  the 
office  are  exercised: 

"First.  Without  a  known  appointment  or 
election,  but  under  such  circumstances  of  rep- 
utation or  acquiescence  as  were  calculated  to 
induce  people,  without  inquiry,  to  submit  to  or 
invoke  his  action,  supposing  him  to  be  the 
officer  he  assumed  to  be. 

"  Second.  Under  color  of  a  known  and  valid 
appointment  or  election,  but  where  the  officer 
had  failed  to  conform  to  some  precedent,  re- 
quirement or  condition,  as,  to  take  an  oath, 
give  a  bond,  or  the  like. 

"  Third.  Under  color  of  a  known  election 
or  appointment,  void  because  the  officer  was 
not  efinble,  or  because  there  was  a  want  of 
power  m  the  electing  or  appointinfj^  body,  or  by 
reason  of  some  defect  or  uregulanty  in  its  ex- 
ercise, such  ineligibility,  want  of  power,  or  de- 
fect being  unknown  to  the  publia 

"Fourth.  Under  color  of  an  election  or  an 
appointment  by  or  pursuant  to  a  public,  uncon- 
stitutional law,  before  the  same  is  adjudged  to 
be  such." 

Of  the  great  number  of  cases  cited  by  the 
Chief  Justice  none  recognizes  such  a  thing  as 
a  de  facto  office,  or  speaxs  of  a  person  as  a  r20 
facto  officer,  except  when  he  is  the  incumbent 
of  a  dejure  office.  The  fourth  head  refers  not 
to  the  unconstitutionality  of  the  Act  creating 
the  office,  but  to  the  unconstitutionality  of  the 
Act  bv  which  the  officer  is  appointed  to  an 
office  legally  existing.  That  such  was  the  mean- 
ing of  the  Cldef  Justice  is  apparent  from  the 
cases  cited  by  him  in  support  of  the  last  posi- 
tion, to  some  of  which  reference  will  be  made: 
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One  of  them,  Ta/yloT  y.  Skrine,  8  Breyard,  616» 
arose  in  South  Carolina  in  1815.  By  an  Act 
of  that  State  of  1799,  the  goYemor  was  au- 
thorized to  appoint  and  commiasion  some  fit 
and  proper  person  to  sit  as  judge  in  case  any 
of  the  Judges  on  the  circuit  should  happen  to 
be  sick,  or  become  unable  to  hold  the  court  in 
his  circuit.  A  presiding  judge  of  the  court 
was  thus  appointed  by  the  governor.    Subse- 

f  4471  quently  the  Act  was  declared  to  be  unconstitu- 
tional, and  the  question  arose  whether  the  acts 
of  thd  judge  were  necessarily  void.  It  was 
held  that  he  was  a  judge  de  facto  and  acting 
under  color  of  legal  authority,  and  that  as 
such  his  acts  were  valid.  Here  the  judge  was 
appointed  to  fill  an  existing  ofl9ce,  the  duties  of 
which  the  legal  incumbent  was  temporarilv  in- 
capable of  discharging.  Another  case  is  Cocke 
V.  EaUey,  hi  16  Pet.  71  [41  U.  S.  bk.  10,  L.  ed. 
891].  It  there  appearea  that,  by  the  Constitu- 
tion of  Mississippi,  the  judges  and  clerks  of 
probate  were  elected  by  the  people.  The  Leg- 
islature provided  by  law  that,  m  case  of  the 
disability  of  the  clerk,  the  court  mieht  appoint 
one.  Ajd  elected  clerk  having  left  the  State  for 
an  indefinite  period,  the  judge  appointed  an- 
other to  serve  durinjo^  his  araence.  The  law 
authorizing  the  appointment  was  declared  un- 
constitutional, but  the  acts  of  the  clerk  were 
deemed  valid  as  those  of  an  officer  ds  facto. 
Here  the  office  was  an  existing  one  created  by 
law 

To  Carleton  v.  Pbo^,  10  Mich.,  260  we  have 
already  referred.  By  the  Constitution  of 
Michigan  the  laws  of  the  Legislature  took  effect 
ninety  days  after  their  passage.  The  Legis- 
lature on  the  4th  of  February  passed  an  Act 
creating  a  new  county,  and  authorized  the 
election  of  county  officers  in  April  following. 
The  officers  were  elected  within  the  nine^ 
days,  that  is,  before  the  Act  took  effect,  and 
the^  subsequently  acted  as  such  officers.  The 
vabdity  of  their  acts  was  questioned  on  the 
ground  that  there  was  at  the  time  no  law  that 
authorized  the  election,  but  the  offices  were  ex- 
isting by  the  Constitution,  and  as  they  sub- 
B^uently  entered  upon  the  duties  of  those 
offices,  It  was  held  tnat  they  were  officers  ds 
facto. 

In  dark  v.  CfommoMMaUh,  from  the  Su- 
preme Court  of  Pennsylvania,  29  Pa.  129, 
the  question  related  only  to  the  title  of  the 
officer.  The  Constitution  of  that  State  provided 
for  a  division  of  the  State  into  judicial  districts, 
and  for  the  election  of  the  presiding  judge  of 
the  county  court  for  each  district  by  the  people 
thereof.  The  Legislature  passed  a  law  trans- 
ferring a  county  from  one  judicial  district  to 
another  durins  the  term  for  which  the  judge  of 
tiie  district  haa  been  elected,  and  while  presid- 
ing judge  of  the  district  to  which  the  county 
was  thus  transferred  he  held  court,  at  which  a 

[448  J  prisoner  was  convicted  of  murder.  It  was  con- 
tended that  the  Act  of  the  L^dslature  was  equiv- 
alent to  an  appointment  of  a  judge  for  that 
county,  and,  therefore,  unconstitutional.  The 
supreme  court  held  that,  admitting  the  law  to 
be  unconstitutional,  the  judge  was  an  officer  (20 
facto,  and  that  the  prisoner  could  not  be  heard 
to  deny  it  Here,  also,  the  office  was  one  cre- 
ated by  law,  and  the  only  question  was  as  to 
the  constitutionality  of  the  law  authorizing  the 
judge  to  exercise  it. 
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It  is  evident,  from  a  consideration  of  these 
cases,  that  the  learned  Chief  Justice,  In  Statm 
v.  GarroH,  had  reference,  in  his  fourth  sub- 
division, as  we  have  said,  to  the  unconstitution- 
ality of  Acts  appointing  the  officer,  and  not  of 
Acts  creating  tne  office.  Other  cases  cited  by 
counsel  will  show  a  similar  view. 

In  Brown  v.  (yOonnOl,  86  Conn.  432,  the 

of  the  courts  should  be  appointed  by  tiie  deneral 
Assembly.  An  Act  of  the  Legislature  estab- 
lished a  police  court  in  the  Ci^  of  Hartford, 
and  provided  for  the  appointment  of  judges  of 
the  court  by  the  common  council.  It  was  held 
that  the  judge  could  be  appointed  only  by  the 
General  Assembly,  and  to  that  extent  the  Act 
was  unconstitutional.  There  was  no  question 
as  to  the  validity  of  the  Act,  so  far  as  ft  estab- 
lished a  police  court,  and  the  appointee  of  the 
common  council  was  held  to  be  a  judge  de facto. 

The  case  of  Blacklmm  v.  State,  8  Head,  090, 
only  goes  to  show  that  the  illegality  of  an  ap- 
pointment to  a  judicial  office  does  not  affect  the 
validity  of  the  acts  of  the  judge.  The  Con- 
stitution of  Tennessee  requires  a  judge  to  be 
thirty  years  of  age.  A  judge  under  that  axe 
having  been  appointed,  it  was  neld  that  he  could 
be  removed  by  a  proper  proceeding,  but  until 
that  was  done  his  acts  were  binding. 

In  Fowler  v.  Betbe,  9  Mass.  281,  the  Legis- 
lature  passed  an  Act  erecting  the  County  of 
Hampden,  and  provided  that  the  law  should 
take  effect  from  the  first  of  August  next  en- 
suing. Before  that  date  the  governor,  with 
the  advice  and  consent  of  the  then  council, 
commissioned  a  person  as  sheriff  of  *the  county. 
There  was  no  such  office  at  the  time  his  com- 
mission was  issued,  but  when  the  law  went 
into  effect  he  acted  xmder  his  commission.  It 
was  only  the  case  of  a  premature  appointment; 
and  it  was  held  that  he  was  an  officer  da  facto, 
and  that  the  legality  of  his  commission  could 
not  be  collaterally  questioned. 

None  of  the  cases  cited  militates  against  the 
doctrine  that,  for  the  existence  of  a  de  facto 
officer,  there  must  be  an  office  de  Jure,  although 
there  may  be  loose  expressions  in  some  of  &e 
opinions,  not  called  for  by  the  facts,  seemingly 
against  this  view.  Where  no  office  legally 
exists,  the  pretended  officer  is  merely  a  usurper, 
to  whose  acts  no  validity  can  be  attached;  and 
such,  in  our  judgment,  was  the  position  of  the 
commissioners  of  Shelby  Coxmty  who  under- 
took to  act  as  the  county  court,  which  could 
be  constitutionally  held  only  by  justices  of  the 
peace.  Their  right  to  discharge  the  duties  of 
justices  of  the  peace  was  never  recognized  by 
the  justices,  but  from  the  outset  was  resisted  by 
legal  proceedings,  which  terminated  in  an  ad- 
judication that  they  were  usurpers,  clothed 
with  no  authority  or  official  function. 

It  remains  to  consider  whether  the  action  of 
the  commissioners  in  sabscribine  for  stock  of 
the  Mississippi  River  Railroad  Company  and 
issuing  ihe  bonds,  of  which  those  in  suit  are  a 
part,  being  oriffinally  invalid,  was  afterwards 
ratified  by  the  (%unty.  The  county  oonit,  con- 
sisting of  the  justices  of  the  peace,  elected  in 
their  respective  districts,  alone  had  power  to 
make  a  subscription  and  issue  bonds.  The 
sixth  section  of  the  Act  of  February  25, 1867, 
to  which  the  bonds  on  theur  face  refer,  pro- 
vides: "That  the  county  court  of  any  county 
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tima^  which  the  Uneof  theMbBiaBlppiRiTW 
Baflntd  is  proposed  to  run,  a  majori^  of  the 
Jndoes  in  oommifleion  at  the  time  concurring, 
mtj  make  a  corporate  or  county  subscription  to 
the  opital  stock  of  said  railroad  company,  of 
oimoont  not  exceeding  two  thirds  the  estt- 
uted  cost  of  grading  the  roadbed  through  the 
county  and  preparing  the  same  for  the  iron 
nilfl;  the  said  cost  to  be  perilled  by  the  sworn 
iWemeDt  of  the  president  or  chief  engineer  of 
sod  oompany.  And  after  such  subscription 
AaO  have  been  entered  i:^n  the  books  of  the 
nflioid  company,  either  by  the  chairman  of 
fteooonty  oourt,  or  by  any  other  member  of 
the  oout  appointed  tlierefor,  the  court  shall 
Boceed,  without  further  reference  or  delay,  to 
cry  an  assessment  on  all  the  taxable  propeorty 
within  the  county  sufficient  to  pay  said  sub- 
KripCion;  and  the  same  shall  be  payable  in  three 
equal  annual  installments,  commencing  with 
1^1  the  fiscal  year  in  which  sakl  subscription  shall 
be  nude.  And  it  shall  be  lawful  for  county 
eoDitB  making  subscriptions  as  herein  proyided, 
to  iame  short  bonds  to  the  railroad  company, 
in  anticipation  of  the  collection  of  the  anuual 
teries,  if  thereby  construction  of  the  work  may 
be  facilitated."    Stat.  1867,  chap.  48,  g  6. 

On  the  fifth  of  the  following  Noyember  the 
Ugidature  passed  an  Act  declaring  "That  the 
suacription  authorized  in  said  sixth  section  to 
be  made  to  the  capital  stock  of  the  Mississippi 
Rirer  Railrotad  Company,  by  the  counties  along 
the  line  of  said  railroad,  may  be  made  at  any 
BKmthly  term  of  the  coun^  courts  of  said  coun- 
ties, or  at  any  special  term  of  said  courts;  Pro- 
dded, Thata  majority  of  aU  the  Justices  in  com- 
miflBion  in  the  counties  respectiyely  shall  be 
pnaent  when  any  such  subscription  is  made; 
aid  Pnmded further.  That  a  majority  of  those 
PRaent  ahall  ooncoj  therein."  Stat  1867,  chap. 
«.S1. 

Keither  of  these  Acts,  as  counsel  observe, 
noognizea  or  in  any  way  refers  to  the  county 
oommisaionera^  though  me  last  Act  was  passed 
ttfat  months  after  the  Act  creating  the  board 
«r  oommiasioners  for  Shelby  Ck)unty.  Both 
iroride  that  the  subscription  may  be  made  by 
the  ooonty  court,  but  upon  the  condition  that 
t  maiori^  of  all  the  justices  in  conunission 
4ttD  be  present  and  a  majority  of  those  present 
dun  concur  therein. 

The  county  court  met  on  the  15th  of  Noyem- 
ber,  1869,  for  the  first  time  afterthe  passage  of 
the  Act  of  March  9,  1867,  and  assumed  its 
legitimate  functions  as  the  governing  agenqy  of 
the  county.  On  the  Uth  of  April,  1870,  it 
•gun  met  and  established  the  rate  of  taxation 
for  the  Mississippi  River  Railroad  bonds  at  20 
cnts  on  each  flOO  worth  of  taxable  property. 
Atita  meeting  on  the  16th  of  that  month  it 
ordered  that  the  tax  for  those  bonds  should  be 
10  cents  on  each  $100  worth  of  property.  At 
the  meeting  on  the  11th  there  were  twenty-two 
JoBtioea  of  the  peace  present,  of  whom  eighteen 
III  voted  for  the  tax  levy,  and  on  the  16th  only 
*  twelve  justices  were  present  There  were  in 
the  County  at  that  tune  forty-five  justices  in 
coQuniaaion.  There  v^ere  no  other  meetings  of 
the  county  court  until  after  May  6, 1870,  on 
vhich  day  the  new  Ck)nstitution  of  Tennessee 
vent  into  effect,  which  declarus  that  "  The 
credit  of  no  county,  dty  or  town  shall  be  giyen 
orloaaad  to  or  la  aid  dc  any  person,  company. 
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asKwiitian  or  corporation,  except  upon  an  eleo- 
tlon  to  be  first  held  by  the  qualified  voters  *^f 
such  oounty,  dty  or  town,  and  the  assent  ol 
three  fourths  of  the  votes  cast  at  said  election. 
Nor  shall  any  county,  dty  or  town  become  a 
stockholder  with  others  in  any  company,  asso- 
ciation or  corporation,  except  upon  a  like  deo- 
tbn  and  the  assent  of  a  like  majority." 

By  this  provision  of  the  Constitution  the 
county  oourt,  as  thus  seen,  was  shorn  of  any 
power  to  order  a  subscription  to  stodL  of  any 
railroad  company  without  the  previous  assent 
of  three  fourths  of  the  voters  of  the  county,  cast 
at  an  dection  hdd  by  its  qualified  voters,  and 
of  course  it  could  not  afterwards,  without  such 
assent,  give  validity  to  a  subsoiption  previously 
made  l^  the  commissioners.  It  could  not  ratify 
the  acts  of  an  unauthorized  body.  To  ratify  is  to 
give  validity  to  the  act  of  anoUier,  and  implies 
mat  the  person  or  body  ratifying  has  at  the 
time  power  to  do  the  act  ratified.  As  we  said 
in  Marah  y.  BkUton  Chunty,  where  it  was  con- 
tended, as  in  this  case,  that  certain  bonds  of 
that  county,  issued  without  authority,  were 
ratified  by  various  acts  of  its  supervisors,  "A 
ratification  is,  in  its  effect  upon  the  act  of  an 
agent,  equivalent  to  the  possession  by  him  of  a 
previous  authority.  It  operates  upon  the  act 
ratified  in  the  same  manner  as  though  the  au- 
thority of  the  agent  to  do  the  act  existed  origi- 
nally. It  follows  that  a  ratification  can  only 
be  made  when  the  party  ratifying  possesses  the 
power  to  perform  the  act  ratified.  The  super- 
visors possessed  no  authority  to  make  the  sub- 
scription or  issue  the  bonds  in  the  first  Instance 
without  the  previous  sanction  of  the  qualified 
yoters  of  the  county.  The  supervisors  in  that 
particular  were  the  mere  agents  of  the  county. 
They  could  not,  therefore,  ratify  a  subscrip- 
tion without  a  yote  of  the  county,  because  they 
could  not  make  a  subscription  in  the  first  in- 
stance without  such  authorization.  It  would 
be  absurd  to  say  that  they  could  without  sucb 
vote,  by  simple  expressions  of  approval  or  in 
some  other  indirect  way,  give  validitjr  to  acts, 
when  they  were  directly  in  terms  prohibited  by 
statute  from  doing  those  acts  until  after  such 
vote  was  had.  That  would  be  equivalent  to 
saying  that  an  agent,  not  having  the  power  to 
do  a  particular  act  for  his  principal,  could  giv 
validity  to  such  act  by  its  indirect  recognition. '- 
10  Wall.  676,  684  [77  U.  S.  bk.  19,  L.  ed.  1040, 
10431  See  also  County  of  Daties$  v.  Dickinson, 
117  tJ.  S.  657  [Bk.  29.  L.  ed.  1026];  McGracken 
y.  San  Frandieo,  16  Cal.  591,  638. 

No  dection  was  held  by  the  voters  of  Shelby 
County  with  reference  to  the  subscription  for 
stock  of  the  Mississippi  River  Railroad  Com- 
pany after  the  new  Constitution  went  into 
effect.  No  subsequent  proceedings,  resolu- 
tions or  expreadons  of  approval  of  the  oounty 
court  with  reference  to  the  subscription  made 
by  the  county  commissioners,  or  to  the  bonds 
issued  by  them,  could  supersede  the  necessity 
of  such  an  dection.  Without  tbis  sanction  the 
county  oourt  could,  in  no  manner,  ratify  the 
unauthorized  act,  nor  could  it  accomplish  that 
result  by  acts  which  would  estop  it  from  assert- 
ing  that  no  such  election  was  had.  The  re- 
quirement of  the  law  could  not,  in  this  indirect 
way,  be  evaded. 

The  case  of  AtpinwaU  v.  €hmr$,  nfDanieM  Cl». 
22  How.  865  [68  U.  S.  bk.  16,  L.  ed.  296],  is 
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directly  in  point  on  this  subject.  There  the 
charter  of  the  Oldo  and  Mississippi  Railroad 
Ck}mpany,  created  by  the  Legislature  of  Indi- 
ana in  1MB,  as  amended  in  1849,  authorized  the 
commissioners  of  a  county,  through  which  the 
road  passed,  to  subscribe  for  stock  and  issue 
bonds,  provided  a  majori^  of  the  qualified 
voters  of  the  county  voted  on  the  first  of  March, 
1849,  that  this  should  be  done.  The  election 
was  held  on  that  day,  and  a  majority  of  the 
voters  voted  that  a  subscription  should  be  made. 
In  September,  1862,  the  board  of  commission- 
ers pursuant  to  the  Acts  and  election,  subscribed 
for  600  shares  of  the  stock  of  the  railroad  com- 
pany, amounting  to  |S0,000,  and  in  parent 
of  it  issued  thirty  bonds  of  $1,000  ea*  h,  signed 
and  sealed  by  the  president  of  the  board  and 
attested  by  the  auditor  of  the  county,  and  de- 
livered the  same  to  the  company.  These  bonds 
drew  interest  at  Uie  rate  oi  6  per  cent  per  an- 

[463]  num,  for  which  coupons  were  attached.  The 
plaintiffs  became  the  holders  of  sixty  of  these 
coupons,  and  upon  them  the  suit  was  brought 
against  the  commissioners  of  the  coun^.  After 
the  subscription  was  voted,  but  before  it  was 
made  or  the  bonds  issued,  the  new  Constitution 
of  Indiana  went  into  effect  which  contained 
the  following  provision :  '  'No  county  shall  sub- 
scribe for  Block  in  any  incorporatea  companv 
unless  the  same  be  paid  for  at  the  time  of  sudfi 
subscription,  nor  shall  any  county  loan  its 
credit  to  any  incorporated  company,  nor  bor- 
row money  for  the  purpose  of  taking  stock  in 
any  such  company."  Art.  10,  6  6.  This 
provision  was  set  up  against  the  validity  of  the 
bonds  and  coupons;  and  tho  question  arose 
whether,  under  the  charter  of  the  company  and 
its  amendment,  the  right  to  the  county  sub- 
scription became  so  vested  in  the  company  as 
to  exclude  the  operation  of  the  new  Constitu- 
tion. The  court  held  that  the  provisions  of  the 
charter  authorizing  the  conmussionaiB  to  sub- 
scribe conferred  a  power  upon  a  publ ,  _ 

ration,  which  could  be  mooified,  changed,  en- 
larged or  restrained  by  the  Legislature;  tiiat  by 
votmg  for  the  subscription  no  contract  was 
creatS  which  prevented  the  application  of  the 
new  Constitution;  that  the  mere  vote  to  sub- 
scribe did  not  of  itself  form  a  contract  with  the 
company  within  the  protection  of  the  Federal 
Constitution;  that  until  the  subscription  was 
actually  made  no  contract  was  executed;  and 
that  the  bonds,  being  issued  in  violation  of  the 
new  Constitution  of  the  State,  were  void.  That 
Constitution  withdrew  from  the  county  com- 
missioners all  authori^  to  make  a  subscription 
for  the  stock  of  an  incorporated  company,  ex- 
cept in  the  manner  and  under  the  circumstances 
prescribed  by  that  instrument,  even,  though  a 
vote  for  such  subscription  had  been  previously 
had,  and  a  majority  of  the  voters  had  voted  for 
it.  The  doctrme  of  this  case  was  reafilrmed  in 
WadiiDorth  v.  Suprntiwrs,  102  U.  S.  584  (Bk. 
26,  L.  ed.  2211 

It  follows  that  no  ratification  of  the  subscrip- 
tion to  the  Mississippi  River  Railroad  Company, 
of  the  bonds  issuea  for  its  payment,  could  be 
made  by  the  county  court  subsequently  to  the 
new  Constitution  of  Tennessee,  without  the 
previous  assent  of  three  fourths  of  the  voters 
of  the  County,  which  has  never  been  given. 

[454]  The  question  recurs  whether  any  ratification 
can  be  inferred  from  the  action  of  the  county 
190 


court  on  the  11th  and  16th  of  April,  1870,  which 
was  had  before  that  Constitution  took  effect 
At  the  meeting  of  the  court  on  those  days  • 
rate  of  tax  was  established  to  be  levied  for  the 
I)ayment  of  the  bonds,  but  it  appears  from  ita 
records  that  on  both  days  less  than  a  majority 
of  the  justices  of  the  County  were  present;  and 
the  county  court  under  those  drcumstancea 
could  not  even  directly  have  authorized  the  sub- 
scription. The  levy  of  a  tax  for  the  payment 
of  the  bonds,  when  a  less  number  of  justioea 
was  present  than  would  have  been  necessary 
to  order  a  subscription,  could  not  operate  as  a 
ratification  of  a  void  subscription.  It  is  un- 
necessary to  pursue  this  subject  further.  We 
are  satisfied  that  none  of  the  positions  taken 
by  the  plaintiff  can  be  sustainecL  The  origiaad 
invalidity  of  the  acts  of  the  commissioners  has 
never  been  subsequently  cured.  It  may  be,  aa 
alleged,  that  the  stock  of  the  railroad  company, 
for  which  they  subscribed,  is  still  held  by  the 
County.  If  so,  the  County  may,  by  proper  pro 
ceedings,  be  required  to  surrender  it  to  the  com 
pany,  or  to  pa,y  its  value;  for,  independently  ol 
all  restrictions  upon  municipal  corporations, 
there  is  a  rule  of  justice  that  must  control  them 
as  it  controls  individuals.  If  they  obtain  the 
property  of  others  without  right,  they  must 
return  It  to  the  true  owners,  or  pay  for  its 
value.  But  questions  of  that  nature  do  not 
arise  in  this  case.  Here  it  is  simply  a  question 
as  to  the  validity  of  the  bonds  in  suit;  and  aa 
tliat  cannot  be  sustained,  the  judgment  below 
muei  be  affirmed,  and  iiieeo  ordered. 
True  copy.   Test: 

James  BL  MoKeonej,  COerk,  Sap.  Ooort*  U.  ft 


THOMAS  HOPPER,  Flff,  in  .B^., 

TOWN  OF  COVINQTON.  INDIAKA. 

0e&  S.  0.  Eaporter^A  «d.  IIS-IMJ 

Municipal  bonde— power  of  Indiana  muniei- 
polity  io  ieeue — ^Imding — estoppd. 

1.  WliQTe  a  towitahlp  tiBs  no  ^neral  potw^er  to  Is- 
mie  neg^Jtiabl©  IxiDda,  an  J  bomlB  Juaaod  bv  It  odd* 
tain  no  prBtom^i^'nt  of  the  piirpnpe  for  wmoh  they 
were  iMuea,  ftad  no  treoifjU  wiiioh  ato  bind  th«  town 
by  way  of  w  top  pel,  Bpeclal  autborltj  to  laua  them 
must  be  allei^ea  and  proved. 

2.  An  averment  In  ^Deral  terms  that  tbe  town 
WR5  aiir.hOTtzod  to  JMue  the  bonds  is  ttiaufflolenl  The 
jiiHinUff  must  Fitato  tbe  fucbi  whloh  biinj;  thtf  oass 
wjthJn  the  ipcclia  auUiority. 

&  Oelpolce  V.  Dubuoiie,  lit.  !!«  axplaJDed. 
[No.  ^90 

Argued  Apr.  Bl,ti,lSg6,  Bedded  May  la.ISU. 

rr  ERROR  to  the  Ciretilt  Court  of  the  United 
Stat€fl  for  the  DIstdct  of  Indiana.  JJIrmsd, 

Statonent  of  the  case  hj  Mr.  JmUc^  ^a^. 

This  was  an  acdon  hj  a  citizen  of  New  York 
a^iDst  a  Town  in  Indiana  upon  certain  bonds 
and  coupons. 

ThQ  complaint  alleged  -'Tbat  said  defendant 
Is  a  municipal  corporation^  organized  and  ex- 
istin/5  TindcT  and  bj  virtue  of  the  laws  of  the 
Btate  c>f  ludiana.  with  full  power  and  author* 
hj,  pufBuant  to  the  laws  of  md  State  to  exe- 
cute negotiable  commercial  papei-j  thatj  pur- 
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I  nant  to  tbe  laws  of  said  State  regulatiug  the 
necation  cft  such  negotiable  commercial  obli- 
gstioos,  said  defendant,  on  the  first  day  of  Oo- 

I        tober,  1878,  by  its  proper  officers  and  ^nts, 

I  executed  its  negotiable  commercial  bona  pay- 
able to  bearer  ten  years  after  date,  at  the  Fann- 
ere*  Bank  in  Covington,  Indiana,  which  bank 
(ben  was  a  bank  of  deposit  and  discount  at  said 

I  Town  of  Ck>vington,  Indiana;  that  thereafter 
ind  before  the  maturity  of  said  bond  plaintiff 

I  porchased  the  same  for  a  valuable  oonsidera- 
tioD,  and  is  still  the  owner  thereof;  a  copy  of 
said  bond  is  filed  herewith  and  hereby  made 
part  of  this  complaint,  marked  Exhibit  A," 
to  wit: 

"No.  21.  United  States  of  America.  $500. 
"  The  Town  of  Oovineton,  State  of  Indiana, 
will  pay,  tea  years  after  date,  to  the  Ixdarer,  five 
lumdred  dollars,  with  interest  at  tight  i)er  eent 
per  annum,  the  interest  payable  as  designated 
\fj  coupons  hereto  attached,  and  the  principal 
iQHm  presentation  of  the  bond  when  the  same 
ptt]  ihall  have  become  due.  This  bond  shall  be 
payable  after  five  years  from  the  date  hereof, 
at  the  option  of  the  Town  of  Clovington.  Pay* 
able  at  the  Farmers'  Bank  in  Covington,  Indiana. 
Each  coupon  attached  shall  be  prima  facie 
evidence  of  payment  of  the  accrued  interest. 

"In  witness  whereof,  the  corporation  seal  of 
aid  Town  is  hereto  affixed,  and  this  bond  is 
signed  by  the  president  of  this  board  of  trus- 
tees and  attested  by  the  clerk  thereof,  this  first 
day  of  October,  A.  D.  1870. 
[sKAL.]  A.  Gish,  President 

"Attest:  Frank  M.  Hicks,  Clerk." 
The  complaint  then  alleged  that  the  pfadntiff 
was  the  owner  of  thirty-nine  other  bonds  of 

II  predaely  like  tenor  and  effect,  except  that  they 
were  differently  numbered,  and  that  tweniT  of 
them  were  for  $100  each  (stating  the  numbers 
aad  amounts  of  each),  and  that  he  purchased 
Mch  before  maturity  and  for  a  valuable  consid- 
ention.  "Plaintiff  says  that  said  bond,  Ex- 
bibtt  A,  and  each  of  said  other  bonds,  is  past 
doe  and  wholly  unpaid;  wherefore  plaintiff 
pn^B  Judfi^en t  for  $20,000  against  said  defend- 
ut,  and  S>r  all  proper  relief. 

The  complaint  also  contained  a  count,  with 
ttmOar  allegations,  upon  coupons  for  interest, 
attached  to  such  bonos  at  the  time  of  their  exe- 
cution, and  in  this  form: 
"|40         Covington,  Ind.,  October  1, 1879. 

'Khie  year  after  date  the  Town  of  Covhirton, 
M,  will  pay  to  the  bearer,  in  the  City  of  l^ew 
York,  forty  dollars,  being  one  year's  interest  on 
boDd  No.  21.  A.  Gish,  Pres't. 

"Attest:    Frank  M.  Hicks,  Clerk." 

The  defendant  demuned  to  the  complaint, 
becanae  it  stated  no  cause  of  action  against  the 
defendant;  because  it  did  not  allege  under  what 
law  or  for  what  purpose  the  Iwnds  and  cou- 
pons sued  on  were  issued;  because  it  contained 
BO  allegation  showing  authority  in  the  defend- 
ant to  make  the  bonds  and  coupons  sued  on; 
hjQ.  aad  because  the  allegation  In  the  complaint,  of 
"^J  liowBr  and  authority  hi  the  defendant  to  make 
the  bonds  and  ooupona  hi  suit,  was  an  aver- 
Bflotof  alegal  conclusion. 

The  court  sustained  the  demurrer,  and  ren- 
dered Judgment  for  the  defendant;  and  the 
Pbintiff  siwd  out  this  writ  of  error. 
118 1*.  8. 


Mestn.  Joaieph  E«  MeDonaJd  and  John 
M,  Butler,  for  plaintiff  in  error: 

Incorporated  towns,  as  municipal  corpora 
tions  of  tbe  State  of  Indiana,  are  empowered 
by  law  to  issue  commercial  obligations  for  some 
purposes. 

Bank  of  New  Albany  v.  Danville,  90  Ind.  504; 
Smith  V.  Madison,  7  Ind.  86;  New  England,  etc, 
Oo,  V.  Robineon,  25  Ind.  586;  Ang.  and  Ames 
Corp.  §257;  The  Board,  etc.  v.  Say,  19  Ind. 
450;  MilU  v.  Oleaeon,  11  Wis.  470;  Miller  v. 
Board  of  Oomrs.,  66  Ind.  162;  BvaneviUe,  etc. 
K  B.  Oo,  V.  EvanwiUe,  15  Ind.  412;  1  DilL 
Mun.  Corp.  g  83. 

Obligations  of  this  character  have  been  uni- 
formly recognized  by  this  court  and  by  all  the 
courts  of  the  country  as  having  in  fact,  as  well 
as  in  name,  all  the  qualities  of  conunercial 
paper. 

OeUpcke  v.  DvJbuque,  1  Wall.  206  (68  U.  8.  bk, 
17.  L.  ed.  519);  Mercer  Co.  v.  Haakett,  1  Wall. 
95  (68  U.  8.  17,  L.  ed.  548);  Ackley  School  Dist. 
V.  HaU,  118  U.  S.  140  (Bk.  28,  L.  ed.  954); 
Mfg.  Go.  V.  Bradley,  105  U.  8.  180  (Bk.  26,  L. 
ed.  1034);  Sogers  v.  Burlington,  8  Wall.  666 
(70  U.  8.  bk.  18,  L.  ed.  79);  Uommiseioners,  etc. 
V.  Cla^k,  94  U.  8.  287  (Bk.  24,  L.  ed.  63). 

It  is  a  presumption  of  law  that  public  officers 
act  in  accordance  with,  and  not  contrary  to, 
law. 

They  are  not  mere  agents,  with  reference  to 
such  bonds  as  these  in  suit;  but  they  are  as 
well  the  tribunal  vested  with  power  to  deter- 
mine as  to  whether  they  may  righdully  issue 
tbe  bonds. 

Martin  v.  MoU,  12  Wheat  19  (25  U.  a  bk.  6, 
L.  ed.  537);  Colama  v.  Eaws,  92  IT.  8.  490  (Bk. 
23.  L.  ed.  579);  U.  S.  v.  OrueeU,  14  Wall.  4  (81 
U.  8.  bk.  20,  L.  ed.  821);  Strother  v.  Lucas,  1^ 
Pet.  438  (37  U.  8.  bk.  9,  L.  ed,  1137);  U.  S  v. 
Clarke,  8  Pet  452,  453  (33  U.  8.  bk.  8,  L.  ed. 
1001);  Ddassue  v.  U.  5.,  9  Pet  184  (34  U.  8. 
bk.  9,  L.  ed.  71);  U.  S.  v.  Peralta,  19  How. 
347  (60  U.  8.  bk.  15,  L.  ed.  678);  Bank  of  U.  S. 
V.  Dandridge,  12  Wheat  70  (25  U.  8.  bk.  6.  L. 
ed.  552);  C<ymeti{Nash)  v.  Williams,  20  Wall.  250 
(87  U.  8.  bk.  22,  L.  ed.  254);  Carpenter  ^.Ramnels, 
19  WaU.  146  (86  U.  8.  bk.  22,  L.  ed.  77);  Mo- 
Nitt  V.  Turner,  16  Wall.  363  (83  U.  8.  bk.  21, 
L.  ed.  341);  Supervisors  v.  Schenek,  5  Wall. 
782  (72  U.  8.  bk.  18.  L.  ed.  556);  Pendleton  v. 
Amy,  13  WaU.  306  (80  U.  8.  bk.  20,  L.  ed.  579); 
Commissioners  v.  January,  94  U.  8.  205,  206^ 
(Bk.  24,  L.  ed.  110). 

The  authorities  above  cited  in  support  of  our 
second  proposition  illustrate  its  applicability  to 
a  great  variety  of  cases.  In  no  case  is  its  ap- 
plicability more  apparent  than  in  the  case  at 
bar.  The  town  officers  are  authorized  to  act 
upon  the  existence  of  certain  conditions,  but  of 
the  existence  of  those  conditions  they  are  made 
the  exclusive  judges  as  to  third  parties.  The 
fact  that  they  act  presupposes  the  existence  of 
necessary  conditions  and  their  own  judicial 
determination  as  to  the  performance  of  such 

grecedent  conditions.    The  existence  of  these 
onds,    Ihe   execution  of   which  is  averred, 
implies  everything  precedent;  and  "what  is 
implied  in  a  record,  pleading,  will,  deed  or 
contract  is  as  effectual  as  what  is  expressed." 
Comett  (Nash)  v.  Williams,  supra. 
When  a  corporation  has  power  under  any 
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cfactuDfltanoesto  IsBue  negotiable  securities,  the 
(fona  Jtde  holder  has  a  right  to  presome  that 
they  were  issued  under  the  drcumstanoes  which 
give  the  requisite  authority,  and  that  they  are 
DO  more  liable  to  be  impeached  for  any  infirm- 
ity in  the  hands  of  such  a  holder  than  any  other 
commercial  paper. 

Lexinffton  y.  BuOer,  14  Wall.  296  (81  U.  8. 
bk.  20,  L  ed.  809);  Qe^^  ▼.  Dubuque,  1  WalL 
1203  (68  U.  S.  bk.  17,  L.  ed.  519;  aawtviwn  v. 
Schtnek,  $upra:  San  ArUonio  y.  Mehaffy,  96  U. 
8.  814  (Bk.  24,  L.  ed.  81^:  Oo.  of  Macon  ▼. 
Shcres,  97  U.  8.  278,  279  (Bk.  24,  L.  ed.  889); 
Merchants  Nat.  Bank  y.  State  Bank,  10  WalL 
<;04  (77  U.  8.  bk.  19.  L.  ed.  1008);  Farm,  and 
Meeh.  Bank  y.  Butchere  and  Drawn  Bank, 
10  N.  Y.  126;  Mayor  v.  I/nd,  9  WalL  414  (76 
U.  8.  bk.  19,  L.  ed.  704). 

The  plaintiff  in  error  cannot  be  required  to 
aver  or  prove  the  performance  of  any  of  the 
requisites  necessary  to  give  the  bonds  validity. 
The  want  of  such  peribrmance  (if  any  exists), 
is  a  matter  of  defeuse. 

Lincoln  y.  Oarjiirria  Iron  Co,  108  U.  8.  416 
<Bk.  26,  L.  ed.  618);  Ck>.qf  Olay  v.  Society  f^yr 
Satdnffs,  104  U.  8.  686_0Bk.  26.  L.  ed.  856); 
Oelpcke  v.  Dubuque,  1  Wall.  228  (68  U.  8.  bk. 
17,  L.  ed.  619). 

Recitals  in  municipal  bonds  neither  give  to 
nor  take  away  from  such  bonds  their  character 
as  commercial  securities  governed  by  the  law- 
merchant;  they  may,  and  often  do,  create  an 
estoppel  in  favor  otAboTia  fide  holder,  which 
would  not  exist  but  for  the  recitals,  but  they 
never  create  authority  to  issue  such  bonds,  nor 
•do  they  make  the  bonds  when  issued  any  more 
or  less  commercial  securities  ^vemed  by  the 
law-merchant  than  they  are  without  recitals. 

Acktey  School  Diet,  y.  HaU,  118  U.  8.  130 
<Bk.  28,  L.  ed.  954);  Diacon  Co.  v.  Field,  111  U. 
8. 83  (Bk.  28,  L.ed.  860);  Hayeev,  HoUy  Springs, 
114  U.  8.  126  (Bk.  29,  L.  ^.  81). 

Absolute  lack  of  authority  of  law,  upon  the 
X)art  of  a  municipal  corporation,  to  issue  com- 
mercial obligations  for  any  purpose  whatever, 
would  be  equally  fatal  to  tne  bonds,  whether 
they  did  or  did  not  contain  recitals,  no  matter 
how  innocent  a  bona  fide  holder  might  be. 

But  in  the  case  at  bar  it  has  been  shown  that 
the  Town  of  Covington  had  full,  lawful  author- 
ity to  issue  commercial  obligations  for  some 
purposes  under  some  circumstances.  The  Town 
of  Covington  did  issue  these  bonds.  They  are 
in  form  and  character  commercial  obligations 
governed  by  the  law-merchant. 

The  plaintiff  is  a  bona  fide  purchaser  for 
value  before  maturity. 

The  fact  that  the  Town  of  Covington  paid 
the  interest  on  these  bonds  for  six  years— while 
we  do  not  claim  that  it  works  an  estoppel  in 
favor  of  plaintiff,  or  that  it  is,  of  itself,  con- 
clusive against  the  defendant— certainly  is  a 
circumstance  entitled  to  much  weight  in  the 
consideration  of  the  case. 

Messrs.  Thomas  F.  Davidson,  and  John 
C.  Black,  for  defendant  in  error. 

Mr.  JusHee  Ck^ay.  after  stating  the  case  as 
above,  ddivered  the  opinion  of  the  court: 

The  Town  of  Covington  had  no  general  power 
to  issue  ne^tiabie  bonds.  If  the  general  Stat- 
ute of  Indiana  of  June  11, 1852,  under  which 
it  was  incorporated,  conferred  any  power  upon 
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towns  to  issue  bonds,  it  was  only  for  certain 
municipal  purposes  therein  specified;  and  the 
general  Statute  of  May  15,  1869,  authorized 
towns  to  issue  bonds  for  the  purchase  and 
erection  of  lands  and  buildings  for  school  pur- 
poses only.  1  Gavin  A  Hord,  8tat.  628-426, 
Davis,  8ttpp.  116. 

The  bonds  in  suit  containing  no  statement  of 
the  purpose  for  which  they  were  issued,  and 
no  recital  which  can  bhid  the  Town  bv  way  of 
estopoel,  anyone  suing  upon  the  Bonds  is 
bouna  to  allege  and  prove  the  authority  of  the 
Town  to  issue  them. 

The  phiintiff  relies  on  the  statement  of  Mr. 
Justice  Swayne  in  Qelpcke  v.  Dubuque,  1  WalL 
175.  208  [68  V.  B.  bk.  11,  L.  ed.  tm,  624],  re- 
peated l^  him  and  by  Mr.  JusOee  Clifford  hi 
later  cases,  that  "When  a  corporation  has  power 
under  any  circumstances  to  issue  negotiable 
securities,  the  bona  fide  holder  has  a  right  to 
presume  thev  were  issued  under  the  circum- 
stances which  give  the  requisite  authority,  and 
they  are  no  more  liable  to  be  impeached  for 
any  infirmity  in  the  hands  of  such  a  holder  than 
any  other  commercial  paper."  Supervisors  v. 
Sehonck.  5  Wall.  772,  734  [72  U.  8.  bk.  18,  L. 
ed.  556, 5601;  Lexington  v.  Butler,  14  Wall.  282, 
296  [81  U.  S.  bk.  20,  L.  ed.  809, 812];  San  An- 
tonio  V.  Mehoiin/,  96  U.  8.  812,  814  [Bk.  24,  L. 
ed.  816,  SllilMacon  Oo.  v.  Shores,  97  U.  8.  272, 
279  [Bk.  24,  L.  ed.  889]. 

But  the  circumstances  thus  spoken  of  were 
the  prelimiDary  facts  requisite  to  the  exercise 
of  the  power,  not  the  limits,  fixed  bv  law,  of 
the  objects  and  purposes  for  which  the  power 
could  be  exercised  at  all.  In  each  of  the  cases 
cited,  the  defects  suggested  were  in  the  requi- 
site preUminary  proo^dings,  and  the  bonds 
sued  on  appeared  by  recital^  on  their  face  to 
have  been  issued  according  to  law.  When  the 
law  confers  no  authority  to  issue  the  bonds  in 
question,  the  mere  fact  of  their  issue  cannot 
bind  the  town  to  pay  them,  even  to  a  purchaser 
before  maturity  and  for  val^^o.  Marsh  v.  Ful- 
ton Oo.  10  Wall.  676  [77 1 .  S.  bk.  19,  L.  ed. 
1040];  East  Oakland  v.  Skinner,  94  U.  8.  256 
[Bk.  24,  L.  ed.  125];  Buchanan  v.  Litchfield, 
102  U.  8. 278  [Bk  26,  L.  ed.  1381  ;Dt2^  Ooun^ 
V.  Field,  111  U.  8.  88  TOk.  28.  L.  ed.  860]; 
Hayes  v.  Holly  Springs,  114  U.  8.  120  [Bk.  29, 
L.  ed.  81];  Daviess  Co.  v.  Dickinson,  117  U.  8. 
657  [Bk.  29,  L.  ed.  1026]. 

A  demurrer  admits  only  facts,  and  facts  weU 
pleaded.  The  Town  having  but  a  limited  au- 
thority to  issue  bonds  for  certain  purposes,  it 
is  not  enough  for  the  plaintiff  to  aver  in  gen- 
eral terms  that  the  Town  was  autborlzea  to 
issue  the  bonds  in  suit;  but  he  must  state  the 
facts  whidi  bring  the  case  within  the  special 
authority.  There  is  nothing  in  this  declara 
tion,  or  in  the  copies  of  instruments  annexed 
to  and  made  part  of  it,  which  shows,  or  baa 
any  tendency  to  show,  for  what  purpose  the 
bonds  were  made.  The  averment,  that  the  de- 
fendant is  a  municipal  corporation  under  the 
laws  of  Indiana,  "with  full  power  and  author- 
i^,  pursuant  to  the  laws  of  said  State,  to  exe- 
cute negotiable  commercial  paper,*'  if  under- 
stood as  alleging  a  eeneral  power  to  execute 
negotiable  commercial  paper,  is  inconsistent 
with  the  public  laws  of  the  State,  of  which 
the  courts  of  the  United  States  take  judicial 
notice.    The  averment  that  the  bonds  held  by 
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tbe  plalntUf  were  executed  punuant  to  the 
laws  of  the  State,  is  bat  a  statement  of  a  con- 
clusion of  law  which  is  not  admitted  by  de- 
murrer. The  declaration  is  fatally  defective 
for  not  stating  the  facts  necessary  to  enable 
the  court  to  judseforitself  whether  that  con- 
clusion of  law  has  any  foundation  in  fact 
PwrimeUy  v.  Orem  Ba/ff  Co,.  18  Wall.  166, 175 
[80  U.  8.  bk.  20.L.  ed  6571;  CraginY,  LowU, 
109  U.  S.  104  XBk.  27.  L.  ed.  008];  Kennardv. 
Can  Co.  8  DiU.  147;  Broome  y.  Taylor,  76 
N.T.  564;  CoUon  y.  New  Providence,  18  Vroom, 
40L 

Jvdffmentafflrmed^ 

True  copy.   Test: 

Janes  H.  M oKennej,  Cflerk,  Sup.  Oourt,  U.  8. 


(1521       NIOHOLAS  B.  PAINE,  Piff.  in  Brr., 

V. 

OENTRAL  VERMONT  RAILROAD  COM 
PANT. 

OSee  &  a  Beporter's  ed.  IfiS-lfiL) 

AeUon  on  demand  note,  toith  intereet,  made  and 
ddiffered  by  corwration  to  eubecriber  for  ad- 
wnee^^MaseachueetU  and  Vermont  Statutes 
—payment  by  stock  assessment^-^wlien  overdue 
--praMce. 


itedlnrawrltof  error 

emitted  to  the  judge  of  the 


L  Tlie  odIt  question 

In  a  case  wnion  was  su'  

firoalt  court  as  referee,  in  aooordanoe  with  state 
fltatulBB  and  practice,  is  whether  there  is  any  error 
of  law  in  the  judgment  rendered  by  the  oourt  upon 
the  facts  found  by  the  referee. 

2.  A  promlSBory  note  payable  on  demand,  with  In- 
tareat,  was  made  by  the  defendant  corporation  and 
deUvered  to  a  subscriber  to  its  stock  m  considers 
tloa  of  money  advanced  by  him,  it  beiny  under- 
fltood  that  subsequent  stock  assessments  should, 
when  payable,  be  not  only  set  off  against,  but  oon- 
ridered  as  payments  upon,  the  note.  Upon  such  as- 
Kjwucnts  oeing  made  on  the  payees  stock  to  an 
amount  larger  than  that  of  the  note,  he  paid  the 
differemse  but  did  not  sunrender  the  nota  In  a  suit 
upon  the  note  by  a  subsequent  indorsee,  it  is  luHd 
mat,  as  between  the  defendant  and  the  payee,  or 
any  one  taking  the  note  when  orerdueMt  was  paid. 

£  The  Statutes  of  KaasaobusettB  and  Vermont  fix 
tiie  reasonable  time  beyond  which  a  demand  note 
ihall  be  deemed  overdue,  at  sixty  days. 

Wo.  221.] 
Argued  AprU  8, 1S86,    Decided  May  10, 1886. 

F\  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Vermont  AJflrmed. 

Statement  of  the  case  br  Mr,  Justice  Qrmy  t 
This  was  an  action  of  assumpsit,  brought 


Hoi«.--iV«go«aWs  voper;  payabU  on  demand; 
nammaUUtime. 

A  note  In  this  country  payable  on  demand,  like  a 
cbeek  (see  Mohawk  Bank  v.  Broderick,  18  Wend. 
Hi  note,  Ifc  ed.;  Oonroy  ▼.  Warren,  S  Johns.  Gas. 
fli,  note,  L.  ed.),  will  be  deemed  overdue  after  a 
''reasonable  time.**  What  is  a  reasonable  time  de- 
pends upon  the  droumstances  of  each  individual 
saae,  and  is  a  question  of  Jaw  for  the  court.  See,m 
addition  to  the  principal  case  and  authorities  there 
cited,  Qulton  ▼.  Bailey,  7  Fost  (N.  H.)  S80;  Pour- 
DjuiT. Mills,  8S  GaLSff:  Parker  ▼.  Tuttle, 44  Me. 
M. 

There  are  cases  however  which  hold  that  what  Is 
nasonabto  time  is  a  question  for  the  Jury,  under 
proper  Instructions  from  the  court.  See  Tomlinson 
▼.  Kinstila,  81  Oonn.  8B8. 

Bee  generally  Grim  v.  Starkweather,  88  N.  Y.  839 ; 
Salmon  ▼•  Orosvenor,  66  Barb.  160 ;  Furman  v.  Has- 
km.  2  Gal.  800,  note,  L.  ed.;  La  Due  ▼.  Kasson  Bank, 
8IJitan.aO;  lAmesGases  on  N.  ft  a  780,  note. 


October  1, 1878,  in  the  Circuit  Court  of  the 
United  States  for  the  District  of  Vermont,  by  a 
citizen  of  New  York  as  indorsee,  a^pdnst  a  Ver- 
mont corporation  as  maker,  of  the  following 
promissory  note: 
'•$5000.  Boston,  July  10, 1878. 

"On  demand  after  date,  with  interest,  we 
promise  to  pay  to  tbe  order  of  H.  B.  Wilbur, 
Treasurer,  five  thousand  dollars. 

"Central  Vermont  R  R  Co. 

"As  Receivers  and  Managers  Vermont  Oefr 
tral,  and  Vermont  and  Canada  R  R 

"By  H.  B.  Wilbur,  Treasurar. 

"No.  8.    Value  received.    Approved. 

"J.  Gregoiy  Smith,  President 
"H.  B.  Wilbur.  Treasurer." 

On  August  28,  1879,  the  defendant  pleaded 
the  general  issue,  with  a  specification  of  defense, 
in  accordance  with  the  Statutes  of  Vermont  ,.»■, 
(Gen.  Stat.  1862,  chap.  80,  §§  16,  82;  Rev.  Laws  l^^^i 
1880,  g§  908,  909),  that  the  defendant  was  or- 
ganized as  a  corporation  on  May  27, 1878;  that 
on  July  10, 1878,  it  delivered  the  note  in  suit  to 
John  Q.  Hoyt,  an  original  subscriber  to  the  de 
fondant's  capital  stock,  and  then  holdins^  shares 
of  that  stock  of  the  par  value  of  $50,000,  only 
partially  paid  for;  that  on  that  day  the  defend- 
ant beingin  urgent  need  of  money,  and  not  hav- 
ing time  to  regularly  lay  and  collect  an  assess- 
ment on  its  capital  stock,  Hojrt  advanced  to  the 
defendant  $5,000,  and  the  defendant  gave  him 
this  note,  under  an  agreement  that  he  should 
hold  it  until  an  assessment  covering  that  amount 
should  be  made  on  his  stock;  and  it  was  uuder- 
Btood  and  aio^ed  by  and  between  him  and  the 
defendant  mat,  when  such  assessment  should 
be  made,  the  $5,000  so  advanced  should  be  ap 

glied  in  payment  thereof,  and  the  note  should 
e  thereby  paid  and  extinguished,  and  should 
be  surrenderod;  that  on  August  10,  1878,  such 
an  assessment  was  made  by  the  defendant  upon 
its  capital  stock,  including  Hoyt's  shares;  mat 
on  October  28,  1878,  the  $5,000  advanced  as 
aforesaid  was  duly  applied  in  paym^it  of  that 
assessment,  whereby  me  note  was  paid  and  ex- 
tinguished, and  the  note  was  suffered  to  remain 
in  his  hands  through  inadvertence;  and  that  the 

{>laintiff  received  the  note  from  Hoyt  long  after 
ts  payment  and  extinguishment  as  above  stated, 
as  security  for  a  pre-existine  debt  from  Hoyt  to 
the  plaintiff,  and  with  full  knowledge  of  such 
satisfaction  and  payment,  and  after  the  note  had 
ceased  to  be  current 

On  May  16,  1882,  the  counsel  of  the  parties 
signed  and  filed  an  agreement  in  writing,  by 
which  it  was  "stipulated  and  amed  to  refer 
this  case  to  Hon.  Hoyt  H.  Wheeler  to  try  and 
decide  this  case  as  referee." 

On  September  6, 1882,  the  referee  filed  his  re- 
port, the  material  parts  of  which  were  as  fol- 
lows: 

"On  the  hearing,  it  appeared  from  the  evi- 
dence that  in  1872  several  persons  were  in  pos- 
session of  and  operating  the  Vermont  Central 
and  Vermont  and  Canada  Railroads  as  receiv- 
ers and  managers  of  the  Court  of  Chancery  of 
the  State,  in  Franklin  County,  and  had  pre- 
pared to  issue  a  series  of  lonff-t-lme  bonds,  called  [164] 
mcome  and  extension  bonds,  a  part  of  which 
had  not  been  negotiated.  The  defendant  was 
chartered  with  power  to  temporarilv  operate 
those  roads,  subject  to  the  order  of  that  court, 
and  to  assume  the  contracts  of  the  receivers 
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and  managers.  Subscriptions  to  the  capital 
stock  of  the  defendant  were  opened,  and 
$2,000,000  in  amount  subscribed  fo^  April  80, 
1878,  of  which  John  Q.  Hoyt,  of  the  City  of 
New  York,  subscribed  for  $50,000,  and  it  was 
expected  by  the  subscribers  that  when  the  Com- 
pany should  be  organized  it  would  be  appointed 
receiver  of  those  roads,  and  assume  the  obliga- 
tions of  the  other  receivers.  Five  per  cent  of 
the  subscriptions  was  required  bv  the  commis- 
sioners of  subscription  to  be  paid  down.  The 
receivers  were  in  need  of  funds,  and  by  arrange- 
ment with  them  one  of  the  subscribers  advan^ 
$200,000—10  per  cent  of  the  subscription*— in 
behalf  of  all  the  subscribers,  as  a  temporary 
loan  to  the  receivers,  pending  the  organization 
of  the  Company  and  proceemngs  to  carry  out 
the  expectations  of  the  subscribers,  and  a  note 
of  that  amount  was  made,  and,  with  $400,000 
in  amount  of  the  income  and  extension  bonds 
as  collateral  security  for  its  payment,  delivered 
to  the  subscriber  making  the  advance,  upon  the 
understanding  that  the  note  should  be  paid  if 
the  defendant  Company  did  not  come  into  pos- 
session of  the  roads  and  asstime  the  obligations 
of  the  receivers,  and  stand  against  the  subscrip- 
tions for  stock  if  it  did. 

"The  defendant  Company  was  organized 
May  27, 1878;  was  appointed  receiver  and  man- 
ager of  the  roads  June  21, 1878;  and  went  finto 
possession  of  the  roads,  assuming  the  obliga- 
tions of  the  former  receivers  and  managers, 
July  1, 1878.  An  assessment  of  80  per  cent  on 
the  subscriptions  for  stock  was  laid  June  24, 
another  of  10  per  cent  August  18,  and  another 
of  10  per  cent  October  28,  1873,  the  last  pay- 
able on  or  before  December  1, 1878.  The  as- 
sessment of  June  24  was  paid  by  the  subscriberi 
respectively,  including  Hoyt.  After  the  ar- 
rangement for  making  the  defendant  receiver 
of  the  roads  was  consummated,  the  note  of 
^200,000  was  given  up,  and  new  notes  of  the 
defendant  were  given,running  to  the  subscribers 
separately,  each  in  proportion  to  the  amount  of 
his  subscription.  The  other  subscribers  paid 
to  the  one  who  made  the  advance  each  his  pro- 
portion of  it,  and  received  the  notes  and  a  pro- 
g>rtionate  amount  of  the  collateral  bonds, 
oyt  paid  $5,000,  and  received  the  note  in  suit 
ana  $10,000  of  the  bonds.  Hoyt  paid  the  as- 
sessment of  August  18,  and  one  half  the  assess- 
ment of  October  28;  the  other  half  of  the  latter 
was  rescinded,  and  stock  issued  for  one  half 
the  amount  subscribed.  The  assessments  paid 
amounted  to  60  per  cent  of  the  subscription. 
Hoyt  paid,  as  stated,  50  per  cent,  and  no  more, 
of  his  subscription.  There  was  no  other  con- 
sideration for  this  note;  and  by  the  understand- 
Inj^  of  the  parties  it  was  to  be  delivered  up, 
with  the  collateral  bonds,  on  delivery  to  him  of 
stock  certificates  for  his  stock. 

"About  November  1,  1678,  Hoyt  became  in- 
debted to  the  plamtifl,  at  New  York,  for  $7,000 
lent,  with  the  understanding  that  the  loan 
should  be  increased  to  $10,000,  and  delivered 
this  note  and  these  bonds  to  him  as  security  for 
the  payment  of  the  loan.  The  plaintiff  at  that 
time  knew,  from  previous  conversations  with 
Hoyt,  generally  about  the  subscription  for  stock 
and  the  situation  and  drcumstanoes  of  the 
roads,  but  he  did  not  know  before,  and  was 
not  then  informed,  that  the  note  was  to  stand 
againat  the  subscription  for  the  stock,  nor  that 
194 


the  bonds,  which  then  had  a  long  time  to  run* 
were  collateral  to  the  note,  but  took  all  of  them 
supposing  that  they  were  valid  securities  for 
what  they  purported  to  be.** 

"Certificates  of  stock  were  issued  for  all  the 
subscribers  in  1874,  and  delivered  to  them,  and 
all  but  Hoyt  delivered  up  the  notes  and  bonds. 
He  endeavored  to  procure  the  note  and  bonds 
of  the  plaintiff  to  deliver  up  to  the  defendant, 
but  was  unable  to  do  so." 

"In  April,  1876,  the  plaintiff  called  on  the 
president  of  the  defendant  for  payment  of  the 
note  in  suit,  who  told  him  the  circumstances 
under  which  the  note  was  given,  but  did  not 
state  that  they  would  be  relied  on  as  a  defense 
to  the  note,  or  that  any  question  would  be  made 
about  its  validity,  and  requested  him  to  wait 
and  endeavor  to  get  payment  from  Hoyt,  and 
encouraged  him  that  ne  would  succeed  in  doing 
so.  He  nad  a  similar  interview  with  a  like  re- 
sult afterwards,  the  president  adding  that  if 
Hoyt  did  not  pay  the  plaintiiTs  note  the  de- 
fendant would  not  ask  him  to  wait  again,  but 
would  provide  for  the  payment  of  this  one. 
Just  before  this  suit  waa  brought,  a  similar  in- 
terview was  had,  during  whidi  the  president 
told  him  that  he  thought  and  had  been  advised 
that  the  circumstances  under  which  the  note 
was  given  would  constitute  a  good  defense  to 
the  note,  and  did  not  pay  it 

"The  income  and  extension  bonds  were  sold 
in  the  market,  March  24,  1881.  for  $5,000,  lesa 
$12.50  commission,  without  notice  to  Hoyt  or 
the  defendant.  They  had  been  worth  more 
while  the  plaintiff  held  them,  but  this  was  their 
then  market  value. 

"The  note  is  made  a  part  of  this  report.  It 
was  executed,  as  to  time  and  place,  according  to 
its  purport." 

"All  the  evidence  showing  the  circumstances 
under  which  the  note  was  given,  and  the  pro- 
ceedings in  relation  to  it,  were  seasonably  object- 
ed to,  and  admitted  against  the  objections. 

"The  respective  rights  of  the  parties  to  re- 
cover in  this  action  are,  upon  these  facts,  sub- 
mitted to  the  court. 

"  Hoyt  H.  Wheeler,  Referee." 

The  record  stated  that  afterwards  "Said 
cause  came  on  for  trial,  upon  the  report  of  the 
referee,  before  the  Honorable  Hoyt  H. 
Wheeler,  District  Judge  of  the  United  States 
within  and  for  the  District  of  Vermont,  and, 
after  hearing  the  arguments  of  counsel  for  the 
plaintiff  and  defendant,  the  court^  on  Novem- 
ber 7, 1882,  filed  its  decision  in  said  cause,  ren- 
dering judgment  for  the  defendant,"  being  the 
opinion  reported  in  14  Fed.  Rep.  269. 

On  the  same  day,  judgment  for  the  defend- 
ant was  entered  upon  the  docket,  and  four 
days  afterwards  the  following  order  was  filed: 

"  Upon  the  report  of  the  referee  the  court 
rendered  judgment  for  the  defendant,  to  which 
decision  and  judgment  the  plaintiff  excepted. 
Exceptions  allowed  and  ordered  to  be  placed 
on  record. 

••  Hoyt  H.  Wheeler.- 

Mr.  John  F«  XHIIob*  for  plaintiff  in  error. 

The  court  below  erred  in  holding  that  the- 
note  in  suit  was  overdue  when  transferred  ta 
the  plaintiff. 

Instances  may  be  readily  cited  where  the 
courts,  applying  the  doctrine  <^  reasonable 
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time  to  demand  notes,  have  held  that  the  pre- 
lomption  of  dishonor  was  not  juBtified  upon  a 
]ipse  of  periods  ranging  from  three  months  to 
t  year  and  a  half  or  more. 

Vredand  y.  Hyde,  2  Hall,  N.  Y.  249,-19 
monthB;  HmdridcB  y,  Judah,  1  Johns.  319, — 1 
year;  Sanford  v.  Micldes,  4  Johns.  224,-5 
months;  Chartered  Mere,  Bank,  eie,  v.  Dickaon, 
L  K  3  P.  C.  App.  674,-10  months;  Merritt 
▼.  Todd,  23  N.  Y.  28,-8  years.  See  also, 
Mm-ffan  V.  U.  8.  118  U.  8.  476,  501  (Bk.  28,  L. 
ed.  1044,  1058);  Dan.  Neg.  iDSt.  p.  451;  Leith 
Bkg.  Co,  Y.  Walkar,  14  S.  D.  &  B.  832. 

Speakine  of  demand  notes  payable  with  in- 
terest,  the  Supreme  Court  of  Connecticut  says: 

"The  note  in  question,  although  od  demand 
and  negotiable,  is  also  ezpressea  to  be  '  with 
interest.'  From  this  and  the  other  facts  found 
it  ffofficiently  appears  that  an  immediate  de- 
mand was  not  contemplated,  and  that  the  note 
was  intended  to  lie  as  continuing  security." 

BhodsB  Y.  Seymour,  86  Conn.  6.  See,  also, 
BkutU  T.  mngar,  1  Cent.  Rep.  (N.  Y.)  731; 
Father  y.  Strtrnd,  98  N.  Y.  879;  MernU  v. 
Toid,  iupra;  Pardee  y.  Fieh,  60  N.  Y.  265; 
BrookM  Y.  MitcheU,  9  M.  &  W.  15  (dted  in 
Morgan  y.  U,  8.  mtpra);  OaeeayjUY,  Smith, 
McCld.  A  Y.  888;  Borcitgh  y.  White,  6  DowL 
&K879. 

The  court  erred  in  receiYing  eYidence  con- 
oenine,  and  also,  in  giYing  legal  effect  to  the 
lU^ed  oollateral,  verbal  understanding  be- 
tween the  defendant  Company  and  Hoyt. 

Bpecht  Y.  Baward,  16  Wall.  564  (88  XL  S.  bk. 
21,  L.  ed.  848);  Farsythe  y.  Kimball  91  U.  S. 
^  (Bk.  28,  L.  ed.  852):  Brawn  y.  Spofford,  95 
U.  S.  482  (Bk.  24,  L.  ed.  508);  Dan.  Neg.  Inst, 
g  81  ^  W9..  and  cases  cited;  Potter  y. 
Bnett,  45  Ind.  418;  Ttnoer  y.  Biehardeon,  6 
Ailen,  851;  Spring  y.  Lofsett,  11  Pick.  417. 

The  court  erred  in  holding  that  the  pjlea  of 
payment  was  established  and  that  equities  ez- 
ked  in  favor  of  defendant,  which  constituted 
a  defense  to  the  note. 

Bt.  Louie  Per.  Ins.  <h,  T.  Homer,  9  Met.  89. 

As  an  independent  right  of  set-off,  the  de- 
fense is  incapable  of  assertion  against  Paine. 
A  light  of  aet-ofl  is  not  an  equity. 

2  Dan.  Keg.  Inst.  §  1485;  ChiUy,  Bills,  p.  220; 
Byks,  Bills,  Sharswood's  ed.  p.  529;  Pars.  N. 
h  a  608,  604;  and  the  leading  case  of  Bur- 

tY.  Moee,  10  B.  &  C.  558. 
soch  a  right  be  reg;arded  as  an  equity,  it 
had  not  accrued  at  the  time  the  note  was  trans- 
ferred. 

Waterman,  Set-Off,  §  109  el  eeq.,  and  cases 
cited;  MeAlpin  y.  Wingard,  2  Rich.  547;  Mar- 
Un  T.  KunzmuOer,  87  fi.  Y  896;  Byles,  Bills, 

265;  Wataan y.  MidrWales ROo.1j.K2C. 

593. 

In  Yennont  no  debt  can  be  set  off  in  an  ac- 
tion unless  it  be  the  personal  debt  of  the  plaint- 

Phe^  Y.  Bvlkdey,  20  Vt  17. 

The  equities  subject  to  which  a  transferee 
takes  ov^ue  paper  are  defined  and  certain. 
They  are  failure  or  want  of  consideration, 
fraud  and  payment  No  one  of  these  defenses 
b  found  by  the  court  to  have  existed  at  the 
time  the  note  was  transferred.  The  transac- 
tioQ  between  the  Compimv  and  Hoyt  is  found 
io  have  been  a  loan  by  Hoyt  of  |5,000,  and  a 
Uvery  by  the  Company  oi  its  absolute  prom- 
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issorv  note  for  that  ram,  together  with 
110,000  in  amount  of  income  and  eicte&slon 
bonds  as  oollateral  securitv.  The  considera- 
tion was  "actual  cash  adYanced"  (see  the 
parallel  case  of  Spring  v.  Lotett,  11  Pick.  417). 
and  could  not  have  been  more  adequate.  Fraud 
was  not  pretended.  Payment  is  equally  dis- 
posed of  by  the  finding  that  the  note  was  only 
to  cease  to  be  obligatory  on  the  delivery  of  cer- 
tificates of  stock  to  Hoyt 

The  court  erred  in  refusing  to  give  effect 
to  the  promise  of  the  defendant  Company, 
through  its  president,  to  the  plaintiff  to  pay 
the  note  in  suit 

This  promise  and  request  for  time  having 
been  acted  upon  by  Paine,  the  Company  is  es- 
topped from  setting  up  a  defense  inconsistent 
with  its  promise. 

1  Greenl.  £v.  207,  208;  Frost  v.  Saratoga 
Mut.  Ins.  Co.  5  Denio.  157;  DezeU  v.  OdeU,  8 
Hill,  215;  Albee  y.  UttU,  5  N.  H.  277.  Sec 
also   Thompson  v.  Emery,  27  N.  H.  269:  Wig- 

S'n  V.  DamreU,  4  N.  H.  69;  Mayo  v.  GHes,  1 
unf.  588:  Edson  y.  FuUer,  22  N.  H.  183; 
Bridge  v.  Johnson,  5  Wend.  342;  Howry  v. 
Todd,  12  Mass.  281;  Henry  v.  Brovm,  19 
Johns.  49. 

MeesTS.  Chty  C.  Noble,  Geo.  F.  Ed- 
mundflt  E.  C.  Smith  and  Daniel  Boberts,  for 
defendant  in  error. 

Mr.  Justice  Gray  delivered  the  opinion  of    [158] 
the  court: 

This  case  was  not  submitted  to  the  decision 
of  the  court  without  a  jury,  pursuant  to  the 
Revised  Statutes  of  the  Unitea  States,  sections 
649,  700;  but  to  the  decision  of  the  judge  as  a 
referee,  in  accordance  with  the  Statutes  and 
practice  of  Vermont  QexL  Stat  1862,  chap. 
30,  §  52;  Rev.  Laws  1880,  §  985;  W7iite  v. 
White,  21  Vt.  250;  Melendy  v.  Spaulding,  54 
Vt  517.  The  only  question  presented  by  the 
writ  of  error,  therefore,  is  whether  there  is  any 
en'or  of  law  in  the  judgment  rendered  by  the 
court  upon  the  facts  found  by  the  referee.  See 
Bond  V.  Dustin,  112  U.  S.  604,  606.  607  [Bk. 
28.  L.  ed.  835,  8371  and  cases  there  cited. 

The  report  of  the  referee,  although  a  little 
obscure  in  parts,  sufficiently  shows  that  the 
material  facts  were  as  follows:  Subscriptions  £159] 
were  made  to  the  capital  stock  of  the  defend- 
ant Corporation  to  the  amount  of  $2,000,000 
(of  which  Hoyt  subscribed  $50,000),  with  the 
expectation  that  the  defendant,  when  organized 
as  a  corporation,  should  be  appointed,  pur- 
suant to  its  charter,  receiver  of  two  other  rail- 
road corporations,  and  should  assume  the  ob- 
ligations of  the  former  receivers.  Those  re- 
ceivers were  short  of  money,  and  by  arranc^e- 
ment  with  them  one  of  the  subscribers,  in  be- 
half of  sM,  advanced  as  a  temporary  loan  to  the 
receivers  $200,000  (10  per  cent  of  the  whole 
subscription),  and  a  note  for  that  amount  was 
made  to  him,  with  the  understanding  that  the 
note  should  be  paid  if  the  defendant  did  not 
come  into  possession  of  the  roads  and  assume 
the  obligations  of  the  receivers,  and  should 
'*  stand  against  the  subscriptions  for  stock  if  it 
did."  After  the  defendant  had  been  organized 
and  been  appointed  receiver,  and  had  assumed 
the  obligations  of  the  former  receivers,  the  note 
of  $200,000  was  given  up,  and  instead  thereof 
the  defendant  gave  new  notes  to  each  sub- 
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acriber  fepazately  for  10  per  cent  of  the  amount 
of  his  sahecriptioii,  and  each  of  the  other  sab- 
scribers  paid  his  proportion  of  the  sum  of 
1200,000  to  the  one  who  had  advanced  that 
sum.  Hoyt  paid  him  $5,U00»  and  received  the 
note  in  suit,  which  was  made  and  dated  at 
Boston,  July  10, 1878,  and  was  payable  on  de- 
mand, with  interest  The  assessments  laid  on 
the  subscriptions  for  stock  amounted  to  60  per 
cent,  of  which  5  per  cent  was  paid  at  the  time 
of  subscribing;  80  per  cent  was  laid  Jime  24, 
which  is  stated  to  have  been  "  paid  by  the  sub- 
scribers respectively,  including  Hoyt;"  10  per 
cent  was  laid  August  18,  and  6  per  cent  laid 
October  24,  and  payable  December  1,  1678, 
both  of  which  Hoyt  padd.  This  part  of  the  re- 
port of  the  referee,  after  stating  the  above 
facts,  concludes  thus:  "  The  assessments  paid 
amounted  to  50  per  cent  of  the  subscriptions. 
Hoyt  paid,  as  stated,  60  per  cent,  and  no  more, 
of  his  subscription.  There  was  no  other  con- 
sideration for  this  note;  and  by  the  under- 
standing of  the  parties  it  was  to  be  delivered 
up,  with  the  collateral  bonds,  on  delivery  to 
him  of  stock  certificates  for  his  stock." 

Itis  evident  that  the  10  per  cent  on  Hoyfs 
stock,  which  had  been  included  in  the  sum  of 
$200,000  stated  to  have  been  originally  ad- 
vanced bv  the  lender  "  inbdialf  of  all  the  sub- 
scribers,^ and  which  was  repaid  to  him  by 
Uoyt  vr\um.  the  notes  to  the  several  subscribers 
were  substituted  for  the  single  note  for  the 
whole  original  advance,  is  to  be  considered  as 
part  of  the  50  per  cent  paid  by  Hoyt  towards 
his  subscription,  and  that  he  paid  directly  to 
the  defendant  only  40  per  cent.  The  differ- 
ence in  form  of  the  statements,  that  "the  as- 
sessment of  June 24  waspaid by  the  subscribers 
respectively,  including  Hoyt,"  but  that  "  Hoyt 

{)aid  "  the  two  later  assessments  is,  to  say  the 
east,  quite  consistent  with  this  view.  And 
any  other  is  wholly  inconsistent  with  the  ulti- 
mate facts  expressly  found,  that  "Hoyt  paid, 
as  stated,  50  per  cent,  and  no  more,  of  his  sub- 
scription," and  that "  there  was  no  other  con- 
sideration for  this  note." 

The  effect  of  the  agreement  between  the  de- 
fendant Corporation  and  Hoyt  was  that  the  as- 
sessments to  be  laid  upon  his  stock  in  the  Cor- 
poration should,  when  payable,  be  not  only 
set  off  against,  but  considered  as  payments 
upon,  the  note  for  $6,000  from  the  Corpora- 
tion to  him,  now  in  suit.  When  Hoyt  delivered 
this  note  to  the  plaintiff,  on  November  1, 1878, 
the  assessments  already  due  and  payable  upon 
his  stock  amounted  to  much  more.  As  between 
the  defendant  and  Hoyt,  therefore,  as  well  ai 
against  anyone  who  took  this  note  from  Hoyt, 
when  overdue  the  note  had  been  paid. 
American  Bank  v.  Jennut,  8  Met  888;  €m»an 
V.  Oilson,  16  Vt  484. 

In  this  country,  a  promissory  note  payable 
on  demand  has  always  been  held  to  be  overdue, 
so  as  to  subject  anyone  taking  it  to  aU  defenses 
to  which  it  would  be  open  in  the  hands  of  the 
payee,  unless  transferred  within  a  reasonable 
time  after  its  date;  and  what  is  reasonable 
time  is  a  question  of  law,  depending  upon  all 
the  circumstances  of  the  particular  case.  Mor- 
gan V.  U.  8.  118  U.  8.  476,  601  [Bk.  28,  L.  ed. 
1044,10531;  Losee  v.  Dunkin,  7  Johns.  70;  Syl- 
tester V,  Orapo,  16 Pick.  92;  Dennetts,  Wyman, 
13  Vt.  485;  Camp  v.  Clark,  14  Vt  887.  See  also 
19G 
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Chartered  Mere.  Bank  ▼.  Dieketm^  Lb  R.  8 
C.  674, 579. 

The  difficulties  of  applying  this  test,  and  the 
convenience  of  a  more  definite  rule,  have  led 
the  Legislatures  of  many  States  to  regulate  the 
matter  by  statute;  and  before  the  making  of 
the  note  in  suit  the  Statutes  both  of  Massa- 
chusetts and  of  Vermont  had  defined  reason- 
able time,  for  this  purpose,  to  be  sixty  days 
from  the  date  of  the  note.  Mass.  Qen.  Stat 
1860,  chap.  58,  §68, 10;  Pub.  Stat  1882,  chap. 
77,  8§  12,  14;  Vermont  Stat  1870,  chap.  70; 
Rev.  Laws  1880,  %  2018.  The  power  of  the 
state  legislatures  to  establish  such  a  njle  pro- 
spectively, with  regard  to  promissory  notes 
made  and  payable  within  their  respective  luris- 
dictions,  has  not  been  and  cannot  be  doubted. 

The  note  in  suit  was  indorsed  to  the  plaintiff 
more  than  sixty  days  after  its  date.  It  was 
made  in  Massachusetts,  and,  if  not  payable 
there,  was  payable  in  Vermont,  where  the  de- 
fendant was  incorporated.  The  construction 
and  effect  of  the  contract  must  be  eovemed  by 
the  law  of  the  one  or  the  other  of  tnose  States; 
and  it  is  superfluous  to  consider  by  which,  be- 
cause by  the  law  of  either  the  note  was  overdue 
when  the  plaintiff  took  it,  and  therefore  he  can- 
not recover  upon  it 

As  to  the  evidence,  stated  in  the  report  of 
the  referee,  upon  which  the  plaintiff  relies  as 
tending  to  prove  a  promise  to  himself  by  the 
defendant  to  pay  the  note,  it  is  sufficient  to  say 
that,  it  not  being  shown  that  the  pUintiff,  in 
consideration  of  or  reliance  upon  such  a  prom- 
ise, either  agreed  to  forbear  or  actually  for- 
bore to  sue,  there  was  no  consideration  for 
the  promise,  and  oio  ground  for  giving  it  effect 
as  an  estoppel. 

Judgment  aMrmed, 
True  copy.  Test 

James  H.  MoKenney,  Qerk,  Bap.  Oourt,  17.  B. 


WILLIAM   F.  GRAHAM  AND   AMELIA 
TERESA  RAYMOND,  Appte. 

9. 

BOSTON,  HARTFORD  AND  ERIE  RAH*- 
ROAD  COMPANY  vi  au 

(Sees,  a  Beporter*0  ed.  161-UQl) 

SaHread  eorporaUon  ehartered  hy  different 
Btatee—moeting  ef  eloekhMere  may  he  hM 
in  awff  State-'^nortgage—legiskUive  ratifteO' 
tien  ef  irregularitiet-fifredonire  in  a  state 
court  not  revietoahle  in  eottateral  proceeding — 
^orehMere,  partiee  to  bankrupt^  proeeedinge 
-"laehee. 

L  A  State  may  make  a  oorporation  of  another 
State,  as  there  organised  and  oonduoted,  a  oorponu 
tion  of  Its  own,  ouoodany  property'  within  Its  ter-> 
ritorial  Jurisdiotfon. 

2.  The  Boston,  Hartford  and  Brie  Railroad  Oom- 
pany,  by  actinflr  upon  the  authority  to  purohase 
property  conferred  oy  the  Aot  of  the  Legislatare  of 
New  York  of  April  tt,1884,  became  a  JNew  York 
corporation  by  its  then  existing  name. 

S.  Where  a  corporation  is  chartered  by  several 
States  a  meetlngr  of  its  stockholders  in  one  of  them 
is  vahd  in  respect  to  its  property  in  alL 

4.  The  Boston,  Hartford  and  firic  Railroad  Oom- 
pany,  although  made  up  of  distinct  corporations, 
chartered  by  different  States,  was,  in  organization 
and  action,  and  the  practical  management  of  its 
property,  one  corporation,  having  a  capital  stock 
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wliici)  wiLsaunlt.  cmeiet  of  sharebohJers  Int^reetod 
ulike  JD  ittl  of  its  ppopertT,  and  one  haani  of  dlroi't- 
or*,  la  itA  relation  to  tiny  State  a  wiw  n  separate j 
eorponfttion,  governed  t>y  tha  laws  of  that  State  m 
to  Jta  itro|>*.'riy  therein.  It  Kad  a  doaiicll  In  each 
i^tate,  ani-l  the  corpomtorg  or  Hhareholrjers  ooukl. 
Id  Oie  ftbsenoe  ot  way  stiUntory  pro^'iaion  to  the 
contran'*  hold  niet-tinjjs  and  transaet  corporate 
bu».oe*«  In  any  Stat*  m  a&  to  bind  the  Corporation 
In  respetrt  t«  its  property  evcrywhepo* 

5.  If  there  were  atiy  irpe^iilaritte«  In  the  pro- 
oeedingBof  said  Company  fn  makiniir  tbeniortgafre 
exi^cuted  toy  it  on  March  19. 18*^,  they  were  ratlfl*Hi 
by  tbeBUbeequeui  rHtirlcat1on«*  of  nnch  iiroceedjn^w 
Vy  the  Lertala tu rea  o f  M aasac h uae tts,  K h< nle  lalan d^ 
dbnnecticut  and  New  York,  whi<?h  ratiQcationa  in- 
cluded, OE  a  part  of  aaid  proijecdln^  tbo  holdJDg  of 
the  meeting  of  8harohok]pi*8  m  New  York. 

S,  The  fact  that  some  of  the  bonrla  tnay  ha ve  been 
lovaiid  did  not  liETect  the  mortgage  or  tne  proceed- 
intirs  for  its  fcj«^cJo«iire* 

T*  The  morigajjre  hav'inir  beon  dnly  foreclosed  In  tt 
■tste  court,  wbich  had  JuriS'Uctlon  of  the  partie« 
■Dd  subject  matter,  mid  the  injiirr/d  party  havlOiT 
had  opportunity  to  apply  to  the  litute  court  to  ro- 
Tretse  tie  decree  of  force! rjau re,  said  rleerce  cannot 
be  reviewed  in  a  cfdlat^>raJ  proceeding  hi  a  Circuit 
Court  of  the  United  Btatee^  iipoti  the  ffroand  that 
It  wad  obtained  h\  fraud. 

ft.  The  complainant,  anc]  the  shareholders  whom  he 
tt!p resects,  ff>rm  an  inie>jnd  pai  t  of  the  Corpora- 
tion, imd  aa  such  were  partita  ta  bankruptcy  pro- 
ceeding involTinjf  aaid  Curporatlon.  lie  lb  thert'- 
fore  b<>uud  by  the  decree  entered  in  i^aid  proceed- 
ings, aud  cannot  Impeach  It  coUaterally  on  the 
ground  of  fraud. 

*.  The  bill  was  properly  dlsmiaw'^l  on  demninT 
oa  the  irround  oi  hiche?i., aq  it  was  filrd  fourtcoa 
jvtn  afte-  tbe  tsakinM  of  the  mo rtiri i>ri\  tou  yours 
■ftCFT  the  i.ijraniencM?menl;  of  the  bankniptes'  pnf- 
ceedlnjri.  nine  yearn  after  the  entry  of  the  decrt'e 
of  foret*i>suFe.  and  aovon  yenra  after  tho  fore- 
ekwure  became  absolute  and  the  road  wa^  con- 
Teif©d  to  the  new  corporatinn, 
[No.  232.] 
Amu^  April  13,  16, 17,  ISSB.  DecidM  May 
10,  18SG, 

APPEAL  from  the  Circuit  Court  of  IheUDitcd 
Slates  for  tbe  District  of  Massachusetts. 
AMrmed. 

The  history  and  facta  of  the  case  appear  in 
ihe  opiniob  of  tbe  court. 

Mf$i^s.  £ug:ene  M«  JohnsaQf  BenJ.  F« 
Butler  and  iCafjer  A.  Fryor,  for  appcUanis: 

The  court  erred  fn  holdiEj^  the  Boston,  Hart- 
fofd  and  Erie  Railroad  Compujiy  to  be  a  New 
York  corporatiOD. 

The  power  to  confer  corporate  francbisefl  is 
vetted  exclusively  in  tbe  IvC^laturcs  of  the 
KTcnl  States,  and,  as  to  tbe  Territories  and 
fat  tbe  purposes  of  the  Federal  Goverement,  m 
Congress, 

Morawelz,  Corp.  %  4,  and  cases  cited;  Frank- 
MnBrtdge  Co.  v.  Wood,  14  Ga.  80;  Fa,  E,  K  Ch. 
y.  Oanal  Comra.  21  Pa,  9, 

A  railroad  corporation  cannot  be  created  by 
im  pit  cation, 

Tenn.  db  A.  B,  E.  €o.  v.  Adam^,  3  Head,  69fl; 
Bi,  R,  E,  G&.  Y,  Oanai  Comrs.  tupra;  WHf/ht 
T.  Brm*,  2  Hill,  77;  Camden  d:  A.  E.  R.  d 
IVaTii.  Ca,  y.  Bi^ggs,  23  N.  J.'L.  623. 

Unless  the  Boston,  Hartford  and  Erie  Rail- 
road C*>mpanv  be  a  corporation,  cbarrered  and 
hicorpented  by  an  Act  of  the  Le^slniure  of 
ibm  Mte  of  New  York,  coDstitutinc;  li  a  body 
eotporate  in  plain  and  unequivocflr  words,  It 
ta  ao  conxtrate  existence  in  that  Slate. 

Wood.rUilwayB,  §6;  Morawetz,  Corp.  %  10. 

The  New  York  LegisIaturCi  baling  created 
the  Kew  York  corporationja,  had  clearly  tbe 
power.  In  a  proper  case,  to  authorize  them  to 
mil  ibeif  property  and  franchises  to  a  fon.igQ 
corporation,  and  It  likewise  had  the  Hght  to 
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lioenae  sach  foreign  corporation  to  acquire  and 
take  title  to  the  property »  and  to  use  and  enjoy 
it  in  a  lawful  manner.  This  we  submit  was 
the  intent  and  effect  of  the  Act  of  April  25, 
1881 

There  is  nothing  in  the  Act  from  which  it 
is  fair  to  infer  that  tbe  Legislature  knew  it 
was  creating  a  new  corporation  by  the  Act,  or 
meant  to  create  a  new  corporation,  or  ever  even 
thought  of  the  possibility  of  creating  thereby  a 
new  body  corporate.  The  idea  that  any  such 
thin^  was  accomplished  by  this  Act  should  be 
dismissed. 


jB.  Co.  V  Whiit(m,  18  Wall.  270. 284  (80  U.  S. 
bk.  20,  L.  ed.  671);  Hart  y. Boston,  H.  dk  E,  E.R. 
Oo,  40  Conn.  524;  Covinffton  v.  C,  d  C,  Bridge 
Co,  10  Bush.  69;  Baltimore  d  0,  E.  R.  Co.  v. 
Carp,  28  Ohio  St  208;  Erie  E.  Co,  y, Stringer,  83 
Ohio  St.  468;  StdU  ▼.  Delaware  L.  d  W.  R, 
E,  Co.  80  N.  J.  L.  478;  Pierce,  Railways.  17. 

If  this  Corporation  has  been  recognized  in 
any  manner  by  the  Legislature  of  New  York, 
it  has  been  recognized  only  as  a  Connecticut 
corporation,  for  such  it  is.  Corporations  are 
created,  not  by  recognition,  but  by  plain  words, 
manifesting  positive  intent  to  create. 
'SfielUm  v.  Banks,  10  Gray.  401;  Atty-Oen.  v. 
E.  E.  Co.  85  Wis. 425,  602;  Wallace  v.  Loomis,  07 
U.  S.  146  (Bk.  24.  L.  ed.  895);  Atty-Oen.  v. 
American  Z.  Ins.  Co.  82  N.  Y.  172. 

The  court  erred  in  holding  that  tbe  pretended 
meeting  of  the  shareholders  of  the  Boston. 
Hartlord  and  Erie  Railroad  Company,  on 
March  14, 1866.  hi  the  City  of  New  York,  was 
lawful  and  regular,  and  the  proceeding  at  that 
meeting  valid  and  binding  upon  the  Com- 
pany. 

MiU&ry.  Eioer,  27  Me.  509;  Bank  of  Augusta 
y.  Barle,  18  Pet.  519;  (88  U.  8.  bk.  10,  L.  ed. 
274);  Freeman  ▼.  Machias  Water  Power  d  Mill 
Co.  88  Me.  848;  AmntoaU  v.  C7iio  d  M.  E.  E. 
Oo.  20  Ind.  492;  Campy.  BurM,^\  Mo.  525; 
Heath  y.  Silverthom  Lead  M.dS.Co.  89  Wis. 
146;  BeOaiM  y.  Todd,  89  Iowa,  209;  Ohiod  M. 
E.E.  Oo.  y.  McPherson,  85  Mo.  18;  MiteMly. 
Vermont  Copper  Min.  Co.  40  N.  Y.  Super.  Ct. 
406;  Famum  y.  Blaekstone  Canal  Corp.  1 
Sumn.  46;  Day  y.  Newark  India  E.  Mfg.  Co.  1 
Blatchf.  628;  Tftylor.  Corp.  §  882;  Morawetz, 
Corp.  §  868;  Ang.  &  Ames,  Corp.  §  448;  Potter, 
Corp.  S  356-359;  Wood,  Railways.  §  189. 

The  mortgage  of  March  19, 1866,  is  void,  and 
in  no  way  eucctual  to  bind  the  Company.  1. 
Because  the  pretended  meeting  of  the  share- 
holders in  the  City  of  New  York,  at  which  the 
mortgage  is  pretended  to  haye  beim  authorized^ 
was  an  unlawful  meeting  and  its  proceedings 
wholly  yoid.  2.  Because,  even  upon  the  theory 
that  the  meeting  in  New  York  was  lawful  and 
regular,  no  mortgage  was  authorized  at  that 
meeting,  nor  have  the  shareholders  at  an^^  sub- 
sequent meeting  ever  pretended  to  authorize  it. 
8.  Because  the  whole  transaction  from  begin- 
ning to  end  was  ultra  vires. 

Bead,  etc.  v.  Ins.  Co.  2  Cranch,  127  (6  U.  S. 
bk.  2,  L.  ed.  229);  Hill  y. Manchester  d 8.  Water 
C0.6B.&  Ad.  874;  Thomas  y.  E.  R  Co.  101 
U.  S.  71  (Bk.  29.  L.  ed.  950). 

No  amount  of  legislative  ratification  is  suf- 
ficient to  make  a  contract,  or*to  make  an  act 
which  is  absolutely  void,  valid  and  effectual. 

Thompson  y.  Lee  County,  8  WalL  827  (70  U. 
8.  bk.  18,  L.  ed.  177). 
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If  these  Illative  ratifications  be  operative 
and  effectual,  their  effect  will  be  to  bind  parties 
by  a  contract  they  never  made,  and  then  to 
forfeit  their  piopei^  for  nonfulfillment  of  that 
contract. 

Ba/me»  v.  Town  of  Laeon,  84  IlL  461;  PwpU 
▼,  JBWc^itor,  58  N.  Y.  128. 

The  court  erred  in  holding  that  the  proceed- 
ings and  decree  in  the  EUis  suit  in  the  Supreme 
judicial  Court  of  Massachusetts  was  valid  and 
regular,  and  binding  upon  these  appellants, 
and  the  decree  of  foreclosure  a  bar  to  Uiis  suit. 

A  suit  agftinst  the  corporation  is  not  a  suit 
against  an  individual  incorporator,  and  such 
incorporator  is,  in  no  proper  view,  a  party  to 
such  a  suit.  The  property  of  the  corporation 
is  not  the  property  of  the  shareholder. 

Morgan  ^.N,  0,M,  db  C,  iJ.JB.a?.l  Woods,  15. 

Nor  is  the  stock  which  is  the  property  of  the 
shareholder  in  any  way  the  property  of  the 
corporation. 

P^opU  V.  Corrm,  etc.  28  N.  Y.  220. 

It  is  even  sometimes  said  that  no  trust  rela- 
tion subsistB  between  stockholder  and  corpora- 
tion. 

Ebdffes  V.  Now  England  Screw  Oo.  1  R.  1. 800; 
Ang.  &  Ames,  Corp.  §  813. 

A  stockholder  is  not  a  creditor  of  the  cor- 
poration. 

Verplanck  v.  Merc,  Ins.  Co.  1  Edw.  Ch.  84. 

The  suit  was  a  mere  collusion.  There  was 
no  such  senuine  controversy  as  to  give  a  court 
jurisdiction.  The  judgment  w w  therefore  null 
and  void  upon  challenge,  and  of  no  effect  to 
bind  any  stockholder  not  a  party  to  the  fraud. 
In  such  a  case  and  by  such  a  pretended  litiga- 
tion we  are  not  bound. 

Fletcher  v.  Peck,  6  Cranch,  87  (10  U.  8.  bk.  8, 
L.  ed.  162);  LordY.  Veassie,  8  How.  251  (49  U.  8. 
bk.  12,  L.  ed.  1067);  Cleveland  y.  Chamberlain,  1 
Black,  419  (66  U.  8.  bk.  17,  L.  ed.  93);  Woodr 
Paper  Co.  v.  Htft,  8  Wall.  883  (75  U.  8.  bk.  19, 
L.  ed.  378);  Cf.HoMnsY.  Lord  Berkeley,  4  T. 
R.  402;  Be  B.  J.  BUam,  8  Bam.  &  C.  597. 

The  judgment  of  any  court  may  be  im- 
peached by  strangers  to  it  for  fraud  or  ool- 
lusion. 

2  Phlll.  Ev.  4  Am.  ed.  95,  note  291;  Preem. 
Judg.  §  334;  Duchess  of  Kingston* s  Case  20 
Howell,  St.Tr.  355;  8.  C.  2  Smith,  Lead.Cas.  8th 
ed.  734  and  note:  Femwre^s  Case,  3  Rep.  77; 
Twyne^s  Case,  Coke,  Rep.  80. 

Laches,  in  such  a  case  as  this,  will  be  under- 
stood to  mean  unreasonable  delay  in  seeking  to 
enforce  a  right  in  equity.  What  shall  consti- 
tute, in  any  given  case,  such  unreasonable  de- 
lay as  to  raise  the  presumption  of  laches  is  to 
be  resolved  by  the  sound  discretion  of  the  court. 

Brown  v.  Co.  of  Buma  Vista,  95  U.  8.  157 
flBk.  24,  L.  ed.  422);  Wood,  Lim.  §§  58,  59, 
30;  Harwood  v.  Bailroad,  17  Wall.  81  (84  U.  8. 
bk.  21,  L.  ed.  558);  Twin  Lick  Oil  Co,  v.  Mar- 
bury,  91  U.  8.  591  (Bk.  28,  L.  ed.  328). 

Lapse  of  time  will  not  bar  a  continuing  and 
subsisting  trust,  such  as  that  subsisting  be- 
tween directors  and  officers  and  the  corpora- 
tion. In  such  caw  the  statutes  of  limitation 
are  inapplicable. 

Chotrnondeley  v.  Clinton,  4  Blifi^,  O.  8.  1; 
B.  C.  2  Meriv.  860;  Wedderbum  Y.Wedderbum, 
2  Keen,  722;  8.  0.  4  Mylue  &  C.  41;  Stone  v. 
Stone,  L.  R.  5Ch.  App.  74;  Prevost  v.  Gratz, 
6  Wheat  481  (19  U.  8.  bk.  6,  L.  ed.  811); 
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Boone  v.  Chiles,  10  Pet.  177  (35  IT.  8.  bk.  9,  L. 
ed.  888):  Bank  of  U,  8.  v.  Beverly,  1  How.  184 
(42  U.  8.  bk.  11,  L.  ed.  75);  Oliver  v.  Piatt,  8 
How.  838  (44  U.8:  bk.  11,  L.  ed.  622);  Seymour 
Y.  Freer,  8  Wall.  202  (75  U.  8.  bk.  19,  L.  ed. 
806);  Lewis  v.  Hawkins,  28  Wall.  119  (90  U.  S. 
bk.  28,  L.  ed.  113);  Decouehe  v.  Savetier,  8 
Johns.  Ch.  190;  Kane  v.  Bloodgood.  7  Johns. 
Ch.  90;  Carpenter  v.  Cushman,  105  Mass.  417; 
Wood,  Lim.  §  200;  Eerr,  Frauds.  344;  Pom. 
Eq.  §§  490,  1080;  Perry,  Trusts,  868,  and 
authorities  in  note. 

If  the  mortgage  of  March  19,  1866,  was  in 
fraud  of  our  nghts;  if  the  bonds  secured  by 
that  mortgage  were  converted,  and  the  pro- 
ceeds not  honestly  expended — every  dollar 
thereof^n  paying  me  debts  of  the  Corporation, 
and  hi  increasing  the  value  of  the  corporate 
property;  if  the  proceedings  taken  to  foreclose 
the  mortgage  in  the  8upreme  Judicial  Court  of 
Massachusetts  were  coUusive  and  fraudulent; 
if  the  bankruptcy  proceedings  in  the  District 
Court  of  Massachusetts  were  fraudulent  and 
without  jurisdiction;  if  by  this  mortgage  and 
those  proceedings,  we  have  been  injured  sub- 
stantially in  our  property  rights,  and  if  we  have 
commenced  our  suit  within  a  reasonable  time, 
under  the  circumstances,  seeking  redress  in  a 
court  of  chancery,  in  a  regular  and  proper 
manner,  we  respectfully  urge  that  we  are  enti- 
tled to  such  relief  as  a  court  of  equity  can  give, 
and  that  the  court  below  erred  fatally  in  re- 
fusing even  to  hear  us. 

Messrs.  William  Caleb  Loring^  and 
William  G.  Rusaell,  for  the  New  York  and 
New  England  Railroad  Company,  and  others, 
appellees: 

Apart  from  the  allegations  of  fraud,  it  is  clear 
that  the  decree  in  the  Ellis  suit  is  a  bar. 

The  invalidity  of  the  mortgage,  or  the  fact 
that  there  was  no  breach  of  the  condition, 
might  have  been  set  up  in  defense  of  the  suit, 
and  therefore  are  concluded  by  the  decrees  of 
foreclosure  made  therein. 

Stmt  V.  Lye,  103  U.  8.  66  (Bk.  26,  L.  ed. 
428);  Life  Ins.  Co.  v.  Bangs,  103  U.  8.  780  (Bk. 
26,  L.  ed.  608);  Frisson  v.  Bates  College,  128 
Mass.  464;  Shears  v.  Dusenbury,  18  Cray,  292; 
Haven  v.  Grand  June.  B.  B.  <ft  Depot  Co.  12 
Allen,  837;  Bamsden  v.  Jackson,  1  Atk.  292. 

The  stockholders  are  barred  by  that  decree 
equally  with  the  Corporation. 

Sanger  v.  Upton,  91  U.  8.  56  (Bk.  23,  L.  ed. 
220). 

The  rights  which  the  plaintiffs  seek  to  en- 
force in  this  bill  are  the  nghts  of  the  Corpora- 
tion. 

Hawes  v.  Oakland,  104  U.  8.  450,  453  (Bk. 
26,  L.  ed.  828);  Brewer  v.  Boston  Theater,  104 
Mass.  378. 

If  the  plaintiffs  wish  to  attack  the  decree  of 
foreclosure  for  fraud,  they  should  intervene  in 
the  Ellis  suit,  which  is  still  open  in  the  state 
court,  show  the  fraud,  and  have  the  decree 
vacated;  as  was  done  in  Tliomcts  v.  BrownviUe 
Ft.  K.  dk  Pac.  B.  B.  Co.  109  U.  8.  522  (Bk.  27. 
L.  ed.  1018). 

As  the  plaintiffs  can  have  the  decree  vacated, 
they  cannot  attack  the  decree  collaterally. 

Allen  V.  McPherson,  I.  H.  L.  191,  cited  with 
approval  in  Broderides  WiU,  21  Wall.  503,  511 
(88  U.  8.  bk.  22,  L.  ed.  599,  602);  Barnesly  v. 
PoweU.  1  Yes.  8r.  284,  289 
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Hie  state  court  is  the  forum  in  which  relief 
moat  he  sooght  s^nst  its  decrees,  even  if  the 
poasesskm  01  the  rai  has  heen  parted  with,  es- 
pecially when  the  case  is  still  pending. 

FiBdk  T.  Jmnem,  7  How.  613  (48  U.  S.  bk.  19. 
L  ed.  841):  Bemdaa  y.  ffowsrd,  2  Black,  086 
(07  U.  &  &  17,  L.  ed.  269);  Pacific  B.  R. 
Mo,T.MimouriP^  R  C^.  Ill  U. S. 605,  51 
(BL  88,  L.  ed.  498.  604). 

If  the  sndt  was  hegnn  In  fraud,  it  was  not  a 
fnnd  on  flie  p1ainti&;  and  the  fraud  was  not 

Alabama  t.  Burr,  116  U.  8.  418  (Bk.  29,  L. 
ed.  485);  AOanUe  Ldains  Oo.  y.  Jam^,  94  U. 
8.  207  (Bk.  24,  L.  ed.  112);  Qryme$  y.  San- 
4en,  98  U.  8. 66  (Bk.  28,  L.  ed.  796);  Ifarffan 
Y.  i»MS,  2  Mass.  111. 

The  Boston,  Hartford  and  Erie  Railroad 
Company  was  a  Kew  York  corporation. 

Clark  ▼.  Barnard,  108  U.  8.  486  (Bk.  27,  L. 
ed.  780). 

The  mortgage  was  valid,  because  the  meet- 
ine  of  the  stockholders  in  New  York  was  le- 
euized,  and  the  mortgage  was  ratified  by  the 
L^laturee  of  Massadiusetts,  Connecticut, 
Rhode  Island  and  New  York,  before  the  mort- 
|»ge  deed  was  recorded,  or  any  bonds  were 
»ued  under  it 

Subsequent  ratification  is  equivalent  to  an 
Officinal  authority. 

Grenada  Co,  8upervisor$  ▼.  Broffden,  112  U. 
&  261  (Bk.  28,  L.  ed.  704);  Galveston  B.  B.  v. 
Cniarev,  11  Wall.  474,  476  (78  U.  8.  bk.  20, 
L  ed.  199);  Anderson  v.  Santa  Anna,  116  U.8. 
356(Bk.29,  L.  ed.  688). 

If  there  was  originally  a  ri^bt  to  attack  the 
£]lis  decrees  for  fraud,  that  right  has  been  lost 
bylachea. 

Laches  can  be  taken  advantage  of  on  de- 


Landsdale  v.  Smith,  106  U.S.  891  (Bk.  27,  L. 
ed,  219);  DimjyfeU  v.  Ohio  dJf.BB.  Co.  110 
U.  8.  209  (Bk.  28,  L.  ed.  121). 

That  a  plaintiff  may  be  barred  by  laches, 
though  tne  statutory  period  has  not  run,  is  also 
eleu>. 

Sullivan  v.  Portland  B.  B.  Oo,  94  U.  8.  806, 
811  (Bk.  24,  L.  ed.  824);  Broumy.  BucnaVisia, 
96  U.  8.  157  (Bk.  24,.  L.  ed.  422);  UaytDard  v. 
National  Bank,WV,Q,  611  (Bk. 24, L. ed.  855); 
DimpfeU  v.  Ohio  db  M,  B,  B,  Go,  supra. 

The  bill  is  clearly  within  the  decided  cases. 

DimpfcU  V.  Ohio  db  M,  B  B,  Go.  SuUivan  v. 
PorQand  B.  B.  Co,,  and  Brown  v.  Buena  Vista, 
supra;  Twin-Lick  Co,  v.  Marbury.  91  U.  8. 587 
(Bk.  23,  L.  ed.  328);  Peabody  v.  Flint,  6  Allen, 
4S2;  Royal  Bank  of  Liverpool  v.  Grand  June,  R. 
Bdtb.Co.  125  Mass.  490;  Boston  dbP.  B.  R. 
Corp.  T.N  T.db  N.  E.  B.  R.  Co.  18  R.  I.  260. 

The  laches  in  question  is  the  laches  of  the 
Mly  of  stocldiolderB,  not  of  the  individual  in 
whose  name  the  suit  is  brought 

Be  Cape  Breton  Ob.  L.  R.  29  C^i.  Div.  795, 
798;  Brtanyer  v.  New  Sombrero  Phos.  Co.  L.  R. 
8  App.  Cas.  1218,  1282,  1263,  1280;  Brincher- 
hefY.  Bostwick,  99  N.Y.  185. 

The  plaintiffs  are  parties  to  the  bankruptcy 
proceedings,  and  bound  by  them  equally  with 
tte  Corporation. 

Sanger  v.  Upton,  91  U.  8.  56  (Bk.  28,  L.  ed. 
220. 

Jfestri.  C.  S.  Bradley  and  John  C.Gra^, 
for  Chalks  8.  Bradley  and  others,  appellees. 
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Mr.  Charles  M.  Reod»  for  executors  of 
Mark  Healy,  appellees. 

Jfr. /iw<f(90BUtchforddeliveradtheepfai-  [1^3] 
ion  of  the  court: 

This  is  a  bill  hi  equity,  filed  in  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Massachusetts,  on  the  8th  of  July,  1880,  by 
William  F.  Graham,  an  alien,  the  owner  of  500 
ahares  of  the  capital  stock  of  the  Boston,  Hart- 
ford and  Erie  Railroad  Company,  on  behalf  not 
only  of  himself,  but  of  every  stockholder  and 
creditor  of  the  Comi)any  who  may  Join  in  the 
suit  and  contribute  to  its  expense,  tp.set  aside 
as  invalid  a  mortgage  given  oy  the  Company 
dated  March  19,  1866,  covering  iu  railroad, 
franchises  and  property,  existing  and  future,  to 
Robert  H.  Berdell,  Duoley  8.  Gregory  and  John 
C.  Bancroft  DaWs,  as  trustees,  to  secure  the 
payment  of  an  issue  of  bonds  of  the  Company 
to  the  amount  of  $20,000,000.  The  defendants 
are  that  Company  and  its  assignees  in  bank- 
ruptcy, the  New  York  and  New  England  Rail- 
road Company,  which  is  in  possession  of  and 
operating  the  railroad,  certain  persons  now  liv- 
ing, and  the  personal  representatives  of  others 
now  deceased,  who  have  at  different  times 
acted  as  trustees  under  the  mortgage,  the  treas- 
urer and  receiver  general  of  the  (Tommonwcalth 
of  Massachusetts,  George  Ellis,  Frederick  A. 
Lane,  and  William  C.  Eayrs. 

Afterwards  Amelia  T.  Raymond,  a  holder 
of  100  shares,  and  two  other  shareholders, were 
admitted  as  coplaintiffs.  Four  separate  de- 
murrers to  the  bill  were  filed,  one  of  them  be- 
ing by  the  assignees  in  bankruptcy,  and  another 
bv  the  New  York  and  New  England  Railroad 
(jompany.  They  set  forth,  as  grounds  of  de- 
murrer, among  other  things,  want  of  equity 
and  laches.  The  case  was  heard  on  the  de- 
murrers, and  in  January,  1888,  a  decision  was 
rendered  (14  Fed.  Rep.  753)  dismissing  the  bill, 
on  which  a  deciee  to  that  effect  was  entered, 
from  which  GrahAm  and  Raymond  have  ap- 
pealed. 

The  mortgage  covered  all  the  property  of  the 
Companv  in  Massachusetts,  Rhode  Island, 
Connecticut  and  New  York.  In  December, 
1865,  there  remained  to  be  built,  of  the  pro- 
jected line  of  the  road,  74  miles  between  Water-  [  1 64] 
bury,  Connecticut,  and  Pishkill,  New  York^ 
and  26  miles  in  Connecticut,  between  Willi- 
mantic  and  Mechanicsville.  The  aggregate 
amount  of  liens,  at  that  time,  on  the  property 
and  franchises  owned  or  leased  by  the  Companv, 
and  which  were  prior  liens  to  the  120,000,000 
mortgage  (which  will  be  called  the  Beidell 
mortgage),  was  $9,904,650.  The  object  of 
making  the  Berdell  mortga^  was  to  retire  this 
prior  lien  debt,  and  complete  and  equip  the 
road  from  Boston  to  Fishkill. 

In  January,  1870,  default  was  made  in  pay- 
ing the  six  months'  interest  which  then  fell  due 
on  the  mortage.  Soon  thereafter  the  Com- 
pany's property  was  taken  on  legal  process  in 
several  suits. 

In  July,  1870,  Gteorge  Ellis  and  two  other 
persons  filed  a  bill  in  equity,  in  the  Supreme 
Judicial  Court  of  Massachusetts,  to  foreclose 
the  mortgage.  Receivers  were  appointed,  who 
took  possession  of  the  road  August  2,  1870. 

In  October,  1870,  an  involuntary  petition  in 
bankrupt<7  was  filed  against  the  Company  in 
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the  District  Court  of  the  United  States  for  the 
District  of  Massachusetts,  on  which  an  ad- 
judication was  made  March  3,  1871.  Assignees 
were  appointed,  who,  after  the  foreclosure  was 
perfected,  released  to  the  trustees  under  the 
mortgage  all  the  rights  of  the  Company  in 
the  mortgaged  property. 

On  the  9th  of  May,  1871,  a  decree  was  made 
in  the  Ellis  suit,  providing  for  the  delivery  of 
the  mortgaged  property  by  the  receivers  to  the 
trustees;  for  the  filine  by  the  latter,  in  the  office 
of  the  ISecretaries  of  State  of  Massachusetts, 
Rhode  Island,  Connect icut  and  New  York,  of 
a  notice  that  they  had  taken  possession  of  the 
property  for  default  in  the  payment  of  interest 
on  the  bonds,  "and  with  their  purpose"  to  fore- 
close the  mortgage  for  such  default;  and  for  the 
vesting  of  the  property  absolutely  and  in  fee  in 
the  trustees,  if  default  in  the  performance  of 
the  condition  of  the  mortgage  should  continue 
for  eighteen  months  after  the  notice  should  be 
filed,  m  which  case  all  equity  of  redemption  of 
the  mortgagor  should  be  haired. 

In  September,  1871,  the  trustees  entered  and 
took  possession  for  foreclosure  and  filed  the  no- 
tices so  provided  for.  The  notices  were  of  the 
character  mentioned  in  the  mortjB;age,  which 
provided  that,  if  a  default  in  paying  principal 
or  interest  should  continue  for  eighteen  months 
after  the  filing  of  the  notices,  the  property 
should  vest  in  fee  in  the  trustees  without  fur- 
ther process  of  law,  and  all  equity  of  redemption 
of  the  mortgagor  should  be  barred. 

The  foreclosure  bavins  been  perfected,  the 
trustees,  pursuant  to  a  oecrce  made  in  June, 
1875,  in  the  Ellis  suit,  conveyed  the  mortgaged 
premises  and  franchises  to  the  New  York  and 
New  England  Railroad  Company,  a  corpora- 
tion organized  by  the  former  bondholders,  and 
delivered  to  it  the  property. 

The  first  ground  alle^  in  the  bill  for  declar- 
ing the  morteage  invahd  is  that  it  was  author- 
ize and  made  at  a  meeting  of  the  shareholders 
of  the  Company  held  in  the  City  of  New  York; 
that  it  was  not  a  corporation  of  New  York,  but 
was  a  corporation  of  Connecticut,  Massachu- 
setts and  Rhode  Island;  and  that,  therefore, 
the  meeting  was  illegal  and  the  mortgage  void. 
The  circuit  court  held  that  the  corporation  was 
a  New  York  corporation;  that  the  meeting  was 
lawfully  held;  and  that  its  proceedings  were 
valid  and  binding  on  the  Company. 

In  the  mortgage  the  Company  is  described  as 
<*a  corporation  existing  unaer  the  laws  of  the 
States  of  New  York,  Connecticut,  Rhode  Is- 
land and  Massachusetts."  The  mortage  re- 
cites that  "the  shareholders  of  the  Boston, 
Hartford  and  Erie  Railroad  Company,  at 
a  meeting  duly  and  lawfully  called  and  held  at 
the  City  of  New  York,  on  the  fourteenth  day  of 
March,  A.  D.  1866,  voted  to  authorize  the  di- 
rectors to  make  application  to  the  several  Leg- 
islatures of  the  States  in  which  the  chartered 
rights  of  the  road  exist,  for  authority  to  make 
a  mortgage  upon  the  whole  or  any  portion  of 
the  line  ox  the  road,  and  to  create,  issue  and 
dispose  of,  at  the  best  rates  that  can  be  obtained, 
their  convertible  bonds,  payable  in  the  City  of 
New  York,  on  the  first  oay  of  July,  A.  D. 
1900,  for  one  thousand  dollars  each,  not  to  ex- 
ceed the  amotmt  of  twenty  millions  of  dollars 
In  all,"  with  authority  to  the  directors  to  make 
a  portion  of  the  bonds  payable  in  London, 
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"interest  payable  semi-annually  on  the  first 
days  of  January  and  July  in  each  year,  at  the 
rate  of  7  per  cent  per  annum,  interest  and  prin- 
cipal to  be  payable  at  such  places  in  the  City 
of  New  York  or  in  London  as  the  directors  may  [  1 66) 
authorize;  and  the  particular  form  of  bonds,  in- 
terest warrants  thereon,  and  mortgage,  to  be 
left  entirely  at  the  discretion  of  the  bo^  of  di- 
rectors; the  said  bonds  to  be  issued  for  the  pur- 
pose of  providing  for  and  retiring  all  the  exist- 
mg  mortgage  deot  and  prior  liens  upon  the  line 
of  the  road  of  the  party  of  the  first  part,  and 
for  the  purpose  of  completing  and  equipping 
their  road;"  that  "the  said  board  of  directors, 
at  a  meeting  duly  convened  and  held  in  the 
City  of  New  York  on  the  nineteenth  day  of 
March,  1866,  voted  to  authorize  the  creation 
and  issue  of  the  first  mortage  bonds  of  said  Com- 
pany, in  the  following  form"  (a  form  of  a  bond 
is  here  inserted^;  and  tnat  "the  said  directors,  at 
their  said  meeting,  further  voted  to  empower 
bonds  of  said  form  *  *  *  her^ter  to  be  issued, 
and  to  be  secured  under  the  mortgage,  *  *  * 
but  not  in  a  greater  principal  sum  than  twen- 
ty millions  of  dollars  in  all;  ♦  ♦  ♦  and  fur- 
ther, at  the  same  time,  voted  to  secure  the  en- 
tire issue  of  said  bondls  by  the  execution  of  a 
mortgage  in  the  form  of  these  presents."  It  then 
conveys  to  the  trustees  named  the  railroad  of  the 
Company,  commencing  at  the  foot  of  Summer 
Street  in  Boston,  and  thence  extending 
tiirough  the  States  of  Massachusetts,  Connecti- 
cut, Rhode  Island  and  New  York,  to  the 
western  terminus  of  its  location  on  the  east 
bank  of  the  Hudson  River,  at  Fishkill,  to- 
gether with  all  the  privileges,  franchises  and 
property  then  ownea  or  thereafter  to  be  ac- 
quired by  the  Company. 

On  the  25th  of  April,  1864,  an  Act  had  been 
passed  by  the  Legislature  of  New  York,  Laws 
of  N.Y.  1864,  chap.  885,  p.  884,  entitled  "An 
Act  to  Consolidate  the  Boston,  Hartford  and 
Erie,  the  Boston,  Hartford  and  Erie  Extension, 
and  the  Boston,  Hartford  and  Erie  Ferry  Ex- 
tension Railroad  Companies."  It  provided  as 
follows:  "The  Boston,  Hartford  and  Erie  Ex- 
tension Railroad  Company,  and  the  Boston. 
Hartford  and  Erie  Ferry  Extension  Railroad 
Company  may  both,  or  either,  sell  and  con- 
vey to  the  Boston,  Hartford  and  Erie  Railroad 
Company  the  franchise  and  property  of  said 
several  corporations,  upon  such  texms  as  may 
be  mutually  agreed  upon;  and  whenever  cer- 
tificates, under  oath,  of  said  Boston,  Hart- 
ford and  Erie  Railroad  Company,  and  a  like  r  x  eT 
certificate,  under  oath,  of  the  other  contract- 
ing corporation,  shall  be  lodged  in  the  office 
of  the  Secretary  of  State,  showhig  such  sale 
and  conveyance,  and  containing  a  full  de- 
scription of  the  rights  and  property  conveyed, 
then,  and  in  such  case,  such  sale  and  convey- 
ance shall  be  effectual  in  law  to  pass  title  to  the 
franchise  and  property  sold,  conveyed  and  de- 
scribed in  such  certificate,  without  other  or 
further  registry  of  the  instrument  of  convey- 
ance. And  on  the  leaving  of  such  certificate  as 
above  provided,  the  Secretary  of  State  shall  file 
and  record  the  same,  and  said  Boston,  Hart- 
ford and  Erie  Railroad  Company  shall  become 
possessed  of  the  rights  of  charter  and  property 
sold, conveyed  and  described  in  said  certificates, 
and  may  have,  hold  and  use  the  same  in  their 
own  name  and  right  aa  a  portion  of  their  zmil 
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way  Hne  and  property,  and  have  aU  the  rights 
the  corporation  making  sale  and  conveyanoe 
had,  at  ibe  time  of  such  oonyeyanoe,  to  construct 
and  operate  a  railway  within  the  termiiuil  points 
designated  in  the  charter  of  the  company  mak- 
ing the  conveyance,  and  subject  to  the  laws  of 
this  State,  passed  or  that  may  be  passed,  con- 
oeming  railroad  corporations." 

This  Act  professes,  in  its  title,  to  be  sd  Act  to 
consolidate  the  three  companies.  It  authorizes 
the  sale  to  the  Boston,  Haraord  and  Erie  Com- 
psny  of  the  franchises  and  property  of  the 
other  two  corporations  (which  were  New  York 
corporations),  and  provides  that  such  sale  shall 
pass  the  titie  to  such  franchises  snd  property, 
and  that  the  purchasing  Company  slmll  there- 
by "become  possessed  of  the  rights  of  charter 
snd  property  sdd,"  and  thereafter  have,  hold 
and  use  the  same  in  its  "own  name  and  right." 

As  a  purchaser  of  what  this  Act  authorized 
to  be  sold  to  it,  the  Comimny  purchasing  be- 
came a  New  York  corporation,  by  its  then  ex- 
isting name  The  case  is  directiy  within  the 
ruling  of  this  court  in  Clctrk  v.  Barnard,  108 
U.  S.  436,  448  [Bk.  27,  L.  ed.  780].  There  this 
flame  Company  had,  as  a  Connecticut  corpora- 
tion, purchased  the  franchises  and  railroad  of 
the  Hartford,  Providence  and  Fishkill  Railroad 
Company,  a  consolidated  corporation  imder  the 
laws  of  Connecticut  and  Rhode  Island.  Af  tei^ 
wards  the  Legislature  of  Rhode  Island  ratified 
the  sale,  so  far  as  the  railroad  was  situated  in 
Rhode  Island,  by  an  Act  which  proceeded  to 
declare  that  the  "said  Boston,  Hjirtford  and 
Erie  Railroad  Company,  by  that  name,  shall 
and  may  have,  use,  exercise  and  enjoy  all  the 
rights,privileges,and  powers  heretofore  granted 
and  belonging  to  saidHartford,  Providence  and 
Fishkill  Railroad  Company,and  be  subject  to  all 
the  duties  and  liabflities  imposed  upon  the  same 
by  its  diarter  and  the  general  laws  of  this 
State."  On  this  state  of  &cts,  this  court  said: 
'The  Hartford,  Providence  and  Fishkill  Rail- 
road Companv  was,  without  question,  so  far  as 
it  owned  and  operated  a  railroad  within  the 
State  of  Rhode  Island,  a  corporation  in  and  of 
that  Bute;  and  the  Boston,  Hartford  and  Erie 
Railroad  Company  became  its  legal  successor 
in  that  State,  as  owner  of  its  property,  and  ex- 
ercising its  franchises  therein,  and  became, 
therefore,  in  respect  to  its  railroad  in  Rhode  Is- 
land, a  corporation  in  and  of  that  State,"  and 
the  case  of  BaUraad  Co,  v.  HarrU,  12  Wall, 
es,  82  [78  U.  S.  bk.  20,  L.  ed.  854,  868],  and 
other  cases  in  this  court  were  dted,  to  the 
effect  that  one  State  may  make  a  corporation  of 
another  State,  as  there  organized  and  conducted, 
a  coiporation  of  its  own,  quoad  any  property 
withm  its  territorial  jurisdiction. 

That  Uds  Statute  of  New  York  wns  acted 
upon  and  availed  of  by  the  Boston,  Hartford 
and  Erie  Company  siuSciently  appears  from 
the  bilL  It  is  not  pretended  there  was  any 
other  charter  to  the  Company  from  the  State  of 
New  York  when  the  mortgage  was  made.  The 
latification  of  the  mortgage  By  the  Legislature 
of  New  York,  hereafter  mentioned,  the  record- 
faig  of  the  mortgage  and  of  the  resifs^ations  and 
wpointmeniB  <n  trustees,  in  counties  in  New 
York,  and  the  recognition,  by  a  Statute  of 
New  York,  passed  May  21, 1878,  Laws  of  N. 
Y.  1878,  chap.  650,  p.  861,  of  the  New  York  and 
New  England  Company  as  th*  successor,  as  a 
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corporation,  through  the  mortgage,  of  the  mort 
gagor  Company  sufficiently  show  that  the  New 
York  interest  came  through  the  New  York  Act 
of  April  25,  1864  See  also,  Re  BosUm,  llarU 
ford  arid  Brie  R.  S.  Co.  9  Blatchf.  409,  415. 

That  a  meeting  in  one  of  several  States  of  the 
stockholders  of  a  corporation  chartered  by  all 
those  States  is  valid  in  respect  to  the  property  [IM) 
of  the  corporation  in  all  of  them,  without  the 
necessity  of  a  repetition  of  the  meeting  in  any 
other  of  those  States,  is,  we  think,  a  sound 
proposition.  Whether  it  be  or  be  not  true  that 
proceedings  of  persons  professing  to  act  as  cor- 
porators, when  assembled  without  the  bounds 
of  the  sovereignty  granting  the  charter,  are 
void  (JiiUer  v.  moer,  27  Me.  509),  there  is  no 
principle  which  requires  that  the  corporators  of 
this  consolidated  Corporation  should  meet  in 
more  than  one  of  the  States  in  which  it  has  a 
domicil,  in  order  to  the  validity  of  a  corporate 
act 

It  appears  by  the  bill  that  the  mortgagor  Cor- 
poration was  chartered  by  its  name,  by  the 
Legislature  of  Connecticut,  at  its  May  session, 
1863;  that  thereafter  Acts  were  passed  by  the 
Legislatures  of  Massachiisetts  and  Rhode  Island, 
making  it  a  corporation  of  those  States;  that, 
in  August,  1868,  the  Southern  Midland  Rail- 
road Company,  having  previously  acquired  all 
the  franchises  and  property  of  the  Boston  and 
New  York  Central  Railroad  Company,  a  cor- 
poration chartered  under  the  laws  of  Massachu- 
setts, Connecticut  and  New  York,  conveyed  all 
its  franchises  and  property  to  the  Boston,  Hart- 
ford and  Erie  Company;  and  that,  in  Novem- 
ber, 1863,  the  latter  Company,  under  authority 
contained  in  Acts  of  the  Legislatures  of  all  four 
of  the  States,  acquired  the  franchises  and  prop- 
erty of  the  Hartford,  Providence  and  FishkiU 
Railroad  Company,  a  corporation  created  un- 
der the  laws  of  New  York,  Rhode  Island  and 
Connecticut. 

The  Boston,  Hartford  and  Erie  Company, 
therefore,  though  made  up  of  distinct  corpora- 
tions, chartered  by  the  Legislatures  of  different 
States,  had  a  capital  stock  which  was  a  unit, 
and  only  one  set  of  shareholders,  who  had  an 
interest,  by  virtue  of  their  ownership  of  shares 
of  sudi  stock,  in  all  of  its  property  everywhere. 
In  its  organization  and  action,  and  the  practical 
management  of  its  property,  it  was  one  corpora- 
tion, having  one  board  of  directors,  though,  in 
its  relations  to  any  State,  it  was  a  separate  cor- 
poration, governed  by  the  laws  of  that  State  as 
to  its  property  therein.  It,  therefore,  had  a 
domicil  in  each  State,  and  the  corporators  or 
shareholders  could,  in  the  absence  of  any  statr 
utory  provision  to  the  contrary,  hold  meetings 
and  transact  corporate  business  in  any  one  [1701 
State,  so  as  to  bind  the  Corporation  in  respect 
to  its  property  everywhere.  Covington  dk  Gin, 
Bridge  Go.  v.  Mayer,  81  Ohio  St.  817;  Pierce, 
Railroads,  20. 

In  addition  to  this,  the  Legislatures  of  Rhode 
Island,  New  York,  Massachusetts  and  Connect- 
icut, by  Acts  passed  after  the  mortgage  was 
made,  expressly  ratified  and  confirmed  the  pro- 
ceedings of  the  Company  in  making  it,  each 
Act  being  substantially  in  these  words:  '*  The 
proceedings  of  the  Boston,  Hartford  and  Erie 
Railroad  Company,  whereby,  by  indenture 
dated  March  19, 1866,  they  conveyed  their  rail- 
road and  property  in  mortgage  to  Robert  H. 
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BerdeU,  Dudley  S.  Gregory,  and  John  C.  Ban- 
croft Davis,  trustees  of  the  bondholders  in  said 
mortgage  mentioned,  to  secure  the  holders  of 
«aid  bonds  the  i)ayment  of  the  same,  are  herebr 
ratified  and  confirmed."  Private  Acts  of  R.  1. 
Jan.  Sees.  1866,  p.  294;  Laws  of  N.  Y.  1866, 
chap.  789;  Laws  of  Mass.  1866,  chap.  142;  Pri- 
vate Acts  of  Conn.  May  Sess.  1866,  p.  169. 
These  Acts  ratified  "  the  proceedings"  of  the 
Company,  whereby  the  mortage  was  made. 
As  the  mortgage  states  on  its  face  that  the 
meeting  of  the  shareholders  at  which  they 
voted  to  authorize  the  directors  to  apply  for 
ledslative  authority  to  make  the  mortgage  was 
"duly  and  lawfully  called  and  held  at  the  City 
of  New  York."  the  holding  of  the  meeting 
there  was  ratified  as  a  part  of  the  proceedings. 

The  irregularity,  if  any,  was  one  which  Qie 
Legislatures  of  the  four  States  could  rectify, 
as  Uiey  did,  because  all  of  them,  acting  together 
for  the  one  purpose,  could  have  authorized  in 
advance  the  holding  of  the  meeting  at  New 
York.  Orenada  Co,  v.  Brogden,  112  U.  S.  261 
[Bk.  28,  L.  ed.  7041;  Anderson  v.  Santa  Anna, 
116  U.  S.  858  JBl  29,  L.  ed.  633];  Shaw  v. 
Norfolk  Co.  R,  U,  Co,  5  Gray,  162;  Hows  v.  Pre^ 
man,  14  Gray*  566. 

It  is  urged  by  the  appellants,  that  it  appears, 
from  the  mortgage,  that  the  vote  at  the  meet- 
ing was  merely  one  to  authorize  the  directors 
to  apply  to  the  several  Legislatures  for  author- 
ity to  make  a  mortgage;  that  five  days  after 
the  vote  the  mortgage  was  executed;  that  the 
shareholders  never  voted  to  authorize  the  mak- 
ing of  a  mortgage;  and  that,  therefore,  tlio 
mortage  was  invalid.  The  sufficient  answer 
to  this  contention  is  that  the  terms  of  the  vote, 
as  recited  in  the  mortgage,  are  adequate  to  con- 
fer authority  on  the  directors,  acting  for  the 
Company,  to  make  the  mortage,  after  the  Leg- 
islatures should  have  granted  authority  to  make 
it;  and  that  the  subsequent  ratification  by  the 
Legislatures  is  equivalent  to  previous  authority. 
The  terms  of  the  mortgage  are  specified  in  de- 
tail in  the  vote,  the  mortgage  conforms  to  them, 
and  the  vote  is  to  be  construed  as  covering  au- 
thority from  the  shareholders  to  make  the  mort- 
gage, if  legislative  authority  should  be  given. 
It  sufficiently  appears  that  the  four  confirma- 
tory Acts  were  passed  before  the  mortgage  was 
recorded  anywhere,  and  before  any  bonds  se- 
cured by  it  were  issued. 

Moreover,  the  mortgage  has  been  ratified  by 
Acts  of  the  Legislatures  of  the  four  States  con- 
firming the  organization  of  the  New  York  and 
New  England  Railroad  Company,  as  successor, 
til  rough  the  mortgage,  of  the  Boston,  Hartford 
and  £rie  Company.  The  Acts  of  Massachu- 
setts and  Connecticut  are  substantially  in  these 
ienns:  "The  proceedings  of  the  holders  of  the 
bonds  secured  by  mortgage,  dated  March  19, 
1866,  from  the  Boston,  Hartford  and  Erie  Rail- 
road Company  to  Robert  H.  Berdell  and  others, 
whereby  they  have  formed  a  corporation  under 
the  name  of  the  New  York  and  New  England 
Railroad  Company,  are  ratified  and  confirmed." 
Laws  of  Mass.  1878,  chap.  289;  Special  Acts 
of  Conn.  May  Sess.  1878,  p.  8.  The  Act  of  Rhode 
Island  is  in  these  terms:  "  The  New  York  and 
New  England  Railroad  Company,  being  a  cor- 
poration formed  under  the  provisions  of  a  mort- 
gage made  by  the  Boston,  Hartford  and  Erie 
KaUroad  Company  to  Robert  H.  Berdell  and 
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others,  trustees,  and  ratified  and  confirmed  by 
the  General  Assembly  at  the  January  session, 
1866,  is  hereby  recognized  and  declared  to  be 
a  corporation  invested  with  all  the  powers, 
privileges  and  franchises,  and  subject  to  all  the 
duties,  liabilities  and  restrictions  of  said  Bos- 
ton, Hartford  and  Erie  Railroad  Company,  as 
is  provided  in  said  mortgage,  and  the  proceed- 
ings  of  the  holders  of  the  bonds  secured  by  said 
mortgage,  whereby  they  have  formed  said  cor- 
porauon,  are  hereoy  ratified  and  confirmed." 
Private  Acts  of  R.  I.  May  Sess.  1873,  p.  18. 
The  Act  of  New  York  extends  for  two  years 
the  time  for  the  completion  of  the  Boiston, 
Hartford  and  Erie  Railroad,  and  then  says: 
"  The  benefit  of  this  extension  of  time  shall 
vest  in  the  New  York  and  New  England  Rail- 
road Company,  a  corporation  formed  under 
the  provisions  of  the  mortgage  ratified  and  con- 
firmed by  chapter  789  of  the  laws  of  1866.  Laws 
of  N.  Y.  1873,  chap.  650. 

It  is  also  contended  by  the  appellants,  that 
the  mortgage  was  void  for  fraud.  The  bill 
contains  these  allegations:  "And  your  orator  is 
informed  and  believes,  and  therefore  avers,  that 
said  meeting  was  held  in  the  State  of  New 
York,  beyond  the  States  in  which  said  Corpora- 
tion was  created,  so  that  as  few  stockholders 
as  possible,  because  of  the  distance  from  their 
homes,  might  attend  said  meeting,  in  order  that 
the  stockholders  present,  representing  or  act- 
ing in  the  interest  of  the  Erie  Railway,  mi^ht, 
b^  authorizing  a  mortgage  of  its  franchises, 
raise  a  luge  sum  of  money,  a  portion  of  which 
should  afterwards  be  diverted  to  the  use  of 
said  Erie  Railway;  which  was  done,  as  is  here- 
inafter fully  set  forth,  to  the  extent  of  ^ye  mill- 
ions of  dollars.  And  your  orator  claims  that  by 
reason  of  the  meeting  being  so  held  for  the 
purposes  aforesaid,  and  in  the  place  aforesaid, 
said  meeting  was  illegal,  and  all  its  acts  and 
doings  were  null  and  void."  "And  your  ora- 
tor, upon  information  and  belief,  further  avers, 
that  on  or  about  October  in  the  year  1867.  said 
Eldridge,  then  being  the  president  of  the  Bos- 
ton, Hartford  and  Erie  Railroad,  and  also  presi- 
dent of  the  Erie  Railway,  and  while  said  Davis 
and  Gre^ry  were  trustees  as  aforesaid,  and 
said  Davis  being  the  legal  counsel  and  adviser 
of  said  Erie  Raitway,  said  parties  colluded  and 
agreed  toother  as  such  trustees,  and  the  presi- 
dent of  said  Boston,  Hartford  and  Erie  Rail- 
road, and  as  well  of  the  Erie  Railway,  of  which 
the  majority  of  said  trustees  were  counsel  and 
president,  and  sold  five  millions  of  said  bonds 
at  a  discount  of  20  per  cent,  receiving  therefor 
the  promises  to  pay  at  future  dates,  the  exact 
dates  of  which  your  orator  is  ignorant,  but 
which  will  appear  upon  the  books  of  said  rail- 
road, which  were  afterwards  discounted  at 
great  loss  and  cost  to  said  Boston,  Hartford  and 
Erie  Railroad,  in  order  to  convert  the  same  into 
cash,  and  the  money  obtained  thereon  was  not 
used  in  equipping  and  finishing  said  road,  nor 
in  taking  up  the  underlying  liens  on  said  road, 
but  was  us<xi  in  paying  the  losses  that  said  ofl3- 
cers  of  said  Boston,  Hartford  and  Erie  Railroad 
had  made  in  speculations  in  stocks  in  the  name 
of  said  road.  And  your  orator,  upon  informa- 
tion and  belief,  further  avers,  that  said  Erie 
Riulway  guarantied  the  payment  of  the  interest 
on  the  (5,000,000  of  Berdell  bonds,  and  sold 
and  disposed  of  the  same  hi  buyingcertain  prop- 
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«i^  for  tdd  Erie  Railway  at  ninefy  oeota  <m 
thedoOarforaaidboiidB;  and  that  thia  whole 
tnuoaactloii  waa  made  for  the  benefit  of  aaid 
Erie  Baflway,  in  aooordanoe  with  a  oontract 
made  between  the  ofQlceza  of  the  twoxoads,  the 
aaid  ofllcen  that  made  and  oondoded  said  trana- 
actlona  and  contract  being  aabatantially  one  and 
the  aame  panona." 

The  aoMimce  of  theae  alleffationa  ia  that 
the  peraona  who  acted  In  the  intereat  of  the 
Erie  Bailway  Company  intended,  by  meana  of 
the  mortgage,  to  raiae  money  which  ahould  be 
diverted  to  the  nae  of  that  company.  But  it  ia 
not  alleged  that  the  price  of  80  per  cent  waa 
not  the  roll  Talne  of  the  $6,000^  of  bonda; 
and  the  guaranty  by  the  Erie  Railway  Com- 
pany of  the  payment  of  the  intereat  on  thoee 
bonda*  may  very  well  have  «nhanced  their  val- 
ne  I7  10  percent.  The  diyeraion  of  the  pro- 
ceeds of  tne  80  per  cent  by  the  oiBcera  of  the 
Boaton,  Hartfoid  and  Erie  Company  to  pay  for 
loaaea  by  them  in  apecuktlona  in  stocka  ia 
aomething  which— aa  regardi  that  Company 
and  ita  lighta,  which  alone  the  appellanta  are 
aeeking  to  enf oroe--cannot  affect  the  righta  of 
the  ultimate  purchaaera  of  the  $6,000,000  of 
bonda,  repreeented  now  by  the  New  York  and 
New  England  Company. 

Of  the  $20,000,000  of  bonda,  the  $7,404,650 
uaed  in  retiring  underlying  mortgage  bonda, 
and  the  $275,8o0  used  in  completing  or  equip- 
ping the  road,  being,  in  all,  $7,680,000,  were 
clearly  Talid.  Aa  to  the  $2,500,000  of  bonda, 
which  were,  by  the  terms  of  the  mortgage,  to 
be  applied  to  the  retirement  of  unaenying 
liens,  and  were  apparently  issued  to  the  State 
of  Maaaachusetta  in  exchange  for  a  loan  of  ita 
scrip,  that  State,  taking  the  bonds  with  notice 
of  the  divenion,  might  haye  been  liable,  aa  a 
conatractiTe  trustee,  to  the  holders  of  auch  un- 
derlying liena,  for  the  proper  application  of  the 
bonoa,  but  certainly  owned  them  as  against  all 
the  world  but  such  eestuU  mis  trust;  and  it 
would  seem  that  the  pioceeda  of  the  bonda 
were  uaed  in  completing  and  equipping  the 
road.  Aatothe  $4,819,000  alleged  to  have  been 
stolen  by  Eldridge  there  ia  nothinf  to  ahow 
that  thiy  had  not  come  to  be  held  by  bona 
/bfeholdera. 
Some  of  the  bonds  being  valid,  the  mort- 
age was  valid  aa  to  them,  though  there  may 
ave  been  some  invalid  bonda.  In  the  Ellis 
f oredoaure  auit,  the  fact  that  some  of  the  bonds 
may  have  been  invalid  was  of  no  'importance 
unless  and  untQ  the  mortgagor  offered  to  re- 
deem the  valid  bonds.  The  holders  of  the  in- 
valid bonds  could  not  share  in  the  benefits  of 
the  foreclosure,  and  the  holders  of  the  valid 
bonda  would  see  that  that  rule  was  observed 
in  the  foreclosure  suit.  The  agreement  of  facts 
on  which  tiie  Ellis  suit  was  heard  states  that 
all  of  the  20,000  bonda  but  one  were  issued, 
and  that  the  same  wore,  at  that  time,  "wholly 
or  in  sreat  part  owned  by  bona  flds  holders 

It  ia  contended  by  the  appellants  that  they 
were  not  parties  to  the  Ellis  foreclosure  suit; 
that  it  vraa  a  collusive  suit,  without  anv  real 
eootzoveray;  that  it  is  still  pending;  and  that 
the  prooeedinga  and  decree  in  it  are  not  binding 
OQ  the  appellants. 

There  are  provisions  in  the  Birdell  mort- 
gage that  hi  caaa  of  default  by  the  Company 
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in  the  payment  of  either  prindpal  or  interest  of 
the  bonds,  the  Company  shall  deliver  poasea- 
aion  of  the  mortgaged  premiaea  to  the  truateea; 
that,  on  taking  poaaeaaion,  the  trustees  shall 
file  in  the  oflloe  of  the  Secretaries  of  State  of 
the  States  of  Massachusetts,  Rhode  Island, 
Connecticut  and  New  York,  a  written  notice 
that  they  have  taken  possession  of  the  mort- 
gaged property,  franchises,  and  estate,  for  de- 
fault in  the  payment  of  principal  or  interest, 
or  both,  aa  the  aame  may  be,  and  of  their  pur- 
poee  to  foredoae  the  mortgage  for  the  default; 
that,  if  the  default  ahall  continue  for  eighteen 
months  after  such  notice  shall  be  filed,  the  whole 
of  the  mortgaged  premises  and  franchises  shall 
vest  abaolutely  and  in  fee  in  the  trustees,  and 
all  the  right  or  equi^  of  redemption  of  the 
Company  therein  wall  be  forever  barred  and 
foredoaed;  that,  in  case  of  an  absolute  fore- 
closure, it  shall  be  the  duty  of  the  trustees  to 
call  a  meeting  of  the  bonoholders,  by  an  ad- 
vertisement €a  the  time  and  place  and  object 
thereof,  in  newspapers  published  in  Boston. 
Providence,  Elartford,  New  York  City  and 
London,  at  which  meeting  the  bondlioldera 
may  organize  themselves  mto  a  corporation, 
with  a  corporate  name  to  be  selected  by  them, 
and  a  capital  stock  equal  to  such  outstanding 
mortgage  debt,  which  new  corporation  shall 
have  all  the  powers,  privileges  and  franchises, 
and  be  subject  to  all  the  duties,  liabilities  and 
restrictions  of  the  old  Company , and  shall  consist 
of  the  holders  of  the  mortgage  bonds,  at  a  pre- 
scribed rate;  and  that  the  trustees  shall  convey 
to  the  new  corporation  all  the  mortgaged  prop- 
erty and  franchises.  The  mortgage  also  con- 
tains proviaions  for  the  filling  of  vacandea  in 
caae  of  the  death,  resignation  or  removal  of 
any  of  the  trustees,  and  for  the  vesting  of  all 
the  mortgaged  property  in  the  persons  so  ap- 
pointed. 

The  following  facts  appear  from  the  bill  in 
this  suit;  and  from  a  copy  of  proceedings  in  the 
EUis  suit,  made  a  part  of  it:  On  the  15th  of 
July,  1870,  George  Ellis  and  others  filed  their 
bill  of  complaint  in  the  Sui)reme  Judicial 
Court  of  Massachusetts,  sitting  in  equity,  in  be- 
half of  themselves  and  all  other  holders  of  the 
mortgage  bonds,  representing  that  they  were  ihe 
owners  of  47  of  the  bonds,  and  of  the  interest 
warrants  thereon  which  had  matured  00  the 
first  days  of  January  and  July  of  thatjrear  and 
were  unpaid,  and  praying  for  the  appointmeDt 
of  a  receiver  and  for  the  foreclosure  of  the 
mortgage.  On  the  2d  of  August,  1870,  an  or- 
der was  entered  in  the  cause  appointing  re- 
ceivers and  directing  them  to  take  possession 
of  the  road  and  property.  On  the  9th  of  May, 
1871,  a  decree  was  entered  in  the  cause,  m 
which,  after  reciting  that  the  court,  on  the  24th 
of  April,  1871,  had  decided  and  decreed  that 
Moses  Eimball,  Thomas  Talbot  and  Avery 
Plumer  were,  in  law,  the  present  trustees  under 
the  mortgage,  it  was  adjudged  and  decreed  by 
the  court,  that  the  receivers  deliver  into  the 
possession  and  control  of  these  trustees,  or 
their  successors  in  offtce,  all  the  roads,  rail- 
ways, property  and  franchises  which  they  had 
in  their  hands  and  possession,  or  under  their 
management  and  control,  as  such  receivers; 
that^e  trustees,  or  their  successors  in  office, 
upon  taking  possession  of  the  property,  should 
of  the  Secretar^^  of  State  of 
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tbe  four  States  the  notice  authorised  br  the 
mortgage;  and  that,  if  default  in  the  penonn- 
ance  oftbe  condition  of  the  mortgage  should 
continue  for  the  space  of  eighteen  months  after 
the  filing  of  such  notice,  the  mortgaged  prem- 
ises and  franchises  should  vest  aMoJutely  and 
in  fee  in  the  trustees  and  their  successors,  and 
all  right  or  equity  of  redemption  of  the  Com- 
pany therein  should  be  forever  barred  and  fore- 
closed. By  a  decree  entered  July  28,  1871, 
William  T.  Hart,  George  T.  Oliphant,  and 
Charles  P.  Clark  were  declared  by  the  court  to 
be,  by  valid  succession  and  appointment,  trus- 
tees in  place  of  Kimball,  Talbot  and  Plumer, 
who  had  resigned,  and  their  successors  in  the 
trusts.  Under  these  decrees  the  trustees  en- 
tered into  possession  of  the  mortgaged  prop^ 
ty,  and  on  the  16th  of  September,  1871,  filed  in 
the  office  of  the  Secretaries  of  State  of  the  four 
States  the  notices  of  foreclosure,  and,  the  de- 
fault still  continuing,  maintained  theb  posses- 
sion for  a  i)eriod  of  more  than  eighteen  months 
thereafter.  On  the  18th  of  March,  1878,  they 
called  a  meeting  of  the  bondholders,  as  au- 
thorized in  the  mortgage,  for  the  purpose  of 
organizing  themselves  mto  a  corporation.  At 
this  meeting,  held  in  Boston  on  the  17th  of 
April,  1873,  a  corporation  was  formed,  under 
the  name  of  the  New  York  and  New  England 
Railroad  Company.  By  the  before  mentioned 
Acts  of  the  Legislature  of  the  several  States, 
the  proceedings  of  the  meeting  were  ratified 
and  confirmed;  and  the  new  corporation  has 
since  been  in  possession  of  the  rood  and  fran- 
chises, under  a  conveyance  from  the  trustees, 
so  authorized.  The  bill  contains  an  averment 
that  the  Ellis  suit  has  never  proceeded  to  a 
final  determination  and  decree,  and  is  still 
pending  in  court. 

There  is,  in  the  bill,  an  alternative  prayer, 
that,  if  the  court  shall  not  decree  the  mortgu^ 
to  be  invalid,  it  will  establish  and  confirm  the 
trusts  under  it,  and  remove  the  persons  now 
administering  the  trusts,  and  appoint  new  trus- 
tees to  take  possession  of  the  mortgaged  prop- 
erty, and  hold  it,  under  the  direction  of  the 
court,  for  the  benefit  of  the  creditors  and  stock- 
holders; and  that  an  account  be  taken  of  the 
earnings  of  the  road. 

On  the  foregoine  statement  of  the  case  the 
circuit  court  said,  m  its  decision:  "  The  case 
thus  presented  shows  that  prior  to  the  filing  of 
this  bill,  under  a  decree  of  a  court  of  equity 
having  jurisdiction  of  the  parties  and  of  the 
subject  matter,  the  mortgslge  had  been  com- 
pletely foreclosed.  To  avoid  the  effect  of  the 
foreclosure,  the  bill  charges  that  the  Ellis  suit 
was  the  result  of  a  fraudulent  conspiracy  on  the 
part  of  Ellis,  the  plaintiff.  Lane,  the  president 
of  the  Company,  who  represented  it  in  its  de- 
fense, and  the  receivers  and  trustees  appointed 
by  the  court,  entered  into  for  the  purpose  of 
embarrassing  the  Company  and  depriving  it  of 
its  road  and  property;  and  that  this  fraud  was 
perpetrated  by  submitting  to  the  court  false 
statements  of  facts  for  its  decision,  and  thus 
obtaining  a  decree  against  the  Company.  The 
bill  does  not  allege  in  whatparticuliuiB  the  state- 
ments of  fact  were  false;  nor  does  it  allege  that 
there  was  not  a  breach  of  the  condition  of  the 
mortgage,  nor  that  the  plaintiffs  were  not  the 
actual  holders  of  the  bonds  and  unpaid  interest 
warrants,  nor  that  any  port  of  the  interest  which 
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has  aocmed  sfaioe  1869  baa  «ver  been  paid;  nor 
is  there  any  oflSer  or  suggestion  of  redeeming 
the  mortga^  There  is  no  allegation  that  the 
new  corporation,  or  any  considerable  number  of 
the  bondholders,  had  any  knowledge  of  the 
alleged  fraud.  The  obvious  inquiry  arises,  at 
this  stage  of  the  case,  why  the  pfidntiff  has  not 
brought  to  the  attention  of  the  state  court  the 
fraud  alleged  to  have  been  practiced  upon  it, 
and  there  sought  to  have  the  foreclosure  decree 
revoked."  "In  NbuguS  v.  Olapp,  101 U.  S.  551 
rSk.  26,  L.  ed.  10261  it  was  hSh  that  a  Oiicuit 
Court  of  the  United  States  cannot  reverse  or  set 
aside  a  final  decree  rendered  by  a  state  court 
which  had  complete  jurisdiction  of  the  parties 
and  subject  matter,  upon  the  eround  that  the 
decree  was  obtained  by  fraud,  wnere  the  injured 
party  has  had  an  opportunity  to  apply  to  the 
state  court  to  reverse  the  decree.  The  plaintiff 
is  a  party  to  the  foreclosure  suit,  as  a  share- 
holder in  the  old  corporation.  The  state  court 
is  still  open  to  listen  to  the  complaint  of  the  cor- 
poration and  its  shareholders.  The  decree  of 
foreclosure,  though  final  in  one  sense,  as  deter- 
mining tbe  respective  rights  of  the  parties  to  the 
property  in  question,  is  still  in  its  nature  inter- 
locutory, and  is  open  to  review  l^  the  court, 
upon  petition  or  motion  in  the  cause,  or  by  bill 
of  review  for  good  cause  shown.  Story  Eq.  PI . 
§  421,  and  note;  Boani  v.  Bacon,  09  Mass.  218; 
Mass.  P.  8.  chap.  151,  g  12.  The  plaintiff  has, 
therefore,  an  ample  and  complete  remedy,  for 
aU  his  alleged  grievances,  in  the  state  court,  and 
there  is  no  occasion  for  his  application  to  this 
court  for  relief  by  bill  in  equi^.  The  decree  of 
foreclosure,  therefore,  now  in  full  force  and 
unrevoked,  is  a  bar  to  this  suit. "  These  views, 
so  well  expressed,  are  conclusive  of  this  branch 
of  the  case,  and  require  nothing  more  to  be 
said. 

The  mortffage  being  a  valid  mortoage,  even 
if  some  of  tne  bonds  issued  under  it  were  in- 
valid, and  the  right  of  redemption  having 
passed  to  the  assignees  in  bankruptcy,  and  been 
released  by  them  to  the  New  York  and  New 
England  Company,  and  a  demurrer  having 
pointed  that  out,  the  bill  was  amended  so  as  to 
alleee  that  the  bankruptcy  proceedings  were 
void  for  fraud.  It  is  claimed  that  those  pro- 
ceedings were  a  part  of  the  conspiracy  of  Ellis 
and  Lime  and  others,  to  which  Adams,  the  pe- 
titioning creditor  in  bankruptcy,  became  a 
party,  to  wreck  the  road;  and  tnat  the  petition- 
ing creditors'  debt  was  insufficient  to  give  the 
Ixmkruptcy  court  Jurisdiction. 

The  circuit  court,  as  to  these  mattera,  cor- 
rectly held  these  propositions:  An  adjudication 
of  bankruptcy,  made  by  a  district  court  having' 
Jurisdiction  of  the  bankrupt,  cannot  be  im- 
peached collaterally  by  any  person  who  was  a 
par^  to  the  bankruptcy  proceedings.  Until 
vacated  in  the  manner  prescribed  by  the  Bank- 
ruptcy Act,  it  is  binding  upon  all  the  parties  to 
it.  The  district  court  u  always  open  for  a  re- 
examination of  its  decrees  in  an  appropriate 
form.  Any  order  made  in  the  case  may  be  set 
aside  and  vacated  on  proper  showing  made,  due 
regard  being  had  to  rights  which  have  become 
vested  under  it  and  will  be  disturbed  by  its  rev- 
ocation. The  only  remedy  provided  for  the 
correction  of  eirors  made  by  the  district  ooort  ie 
to  be  found  in  the  supervisory  Jurisdiction  of  the 
circuit  court,  under  the  itatate,  which  is  ex 

118  V.  SL 


IML 


Habtbahft  t.  Du  Pout. 


pit]  ehul^v  md  not  vBrfawaUe  in  this  ooqH  In 
Lamp  (Mmnmt  Ch.  ▼.  Bram  S  Copper  Co.  91  IT. 
6.  656  [Bk.  »  L.  ed.  886],  H  was  held  ihata 
decree  adjndsing  a  ooiporation  bankrupt  Ja  In 
the  natore  of  a  decree  in  rem,  as  respects  the 
stotef  of  the  corporation;  and  that,  if  the  court 
rendering  it  has  Jurisdiction,  it  can  only  be  as- 
I  sailed  by  a  direct  proceeding  in  a  competent 

courts  unless  it  appears  that  the  decree  is  roid 
in  form,  or  that  due  notice  of  the  petition  was 
I  never  given.    No  such  defect  appears  in  these 

I  proceedings.    The  district  court  had  Jurisdic- 

tion to  make  the  decree,  and  it  has  never  been 
vacated.  The  plaintiff  and  all  the  shareholders 
whom  he  represents  form  an  integral  part  of  the 
Corporation,  and  as  such  were  parties  to  the 
bankruptcy  proceedings.  He  b,  therefore, 
bound  by  the  decree,  and  cannot  impeach  it 
coQateraUy  in  this  suit 

On  the  subject  of  laches,  the  circuit  court 
said:  "  This  bill  was  filed  fourteen  years  after 
the  making  of  the  mortgage,  ten  years  after  the 
ccmmiencement  of  the  bankrupti^  proceedings, 
nine  years  after  the  entnr  of  the  foreclosure 
decree  in  the  Ellis  suit,  and  seven  years  after  the 
foreclosure  became  absolute  ana  the  road  was 
conveyed  to  the  new  corporation  by  the  trus- 
tees. During  all  this  time  the  records  of  the 
courts  upon  which  appear  all  the  proceedings 
by  which  the  alleged  mud  is  claimed  to  have 
been  consummated  have  been  open  to  inspection 
and  examination,  and  what  has  been  done 
under  them  mig^t  have  been  known  to  the 
plaintiff  if  he  had  seen  fit  to  make  inquiry. 
In  the  meantime,  it  is  apparent  that  .many  per- 
sons most  have  aoquirea  rights  in  the  stock  of 
the  new  corporation,  who  were  iguorant  of  the 
alleged  frauds.  Under  such  circumstances,  to 
set  aside  this  mortgage,  to  disregvd  the  decree 
of  foreclosure  andf  the  adjudication  in  bank- 
ruptcy, and  to  take  the  road  out  of  the  hands 
of  the  bondholders,  who  have  received  no  inter- 
est on  tlieir  bonds  since  1868,  and  to  place  it  in 
the  hands  of  receivers  for  the  benefit  of  the 
shareholders  in  the  old  Corporation,  is  a  prop- 
osition so  wild  and  preposterous  as  harcDy  to 
merit  serious  consideration."  We  concur  fully 
in  these  views. 

The  grounds  for  dismissing  the  bill  being 

adequate,  we  do  not  deem  it  necessary  to  say 

anything  as  to  the  frame  of  the  bill,  within  the 

il80i   "^^^  roles  of  equity  Jurisprudence,  in  a  case 

'  ^J   where  a  stockholder  in  a  corporation  seeks  to 

enforce,  in  equity,  a  right  of  the  corporation. 

Much  might  be  odd  as  to  the  defects  of  this 

bin,  and  we  only  allude  to  the  point  kit  it 

nd^t  be  inferred  we  regard  the  bill  as  properly 

Immed  under  those  mfisL 

Decree  t^ftrtnecL 

ifr.  JtM<i£fls  Chmjr  took  no  part  in  the  decision 
of  this  case. 
Ttaeoopy.  Tsst: 

,  „-- f,Ctork,8i^Oourt|U.R 
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JOHN  F.  HARTRANPT,  OoUector  of  Cua-     [223] 
toms  for  the  Distbict  ov  JhnLAJ>mLnuAp 
Itff,  ^  Err, 

LAMONT  DU  PONT. 
<8ee&  G  Reporter's  ed.  SBS-as.) 

Inepeetian  of  eteam  tfeseeU-^Bevieed  SHattOee^ 
tehai  boaU  are  etdtfect  to  inepecUan. 

A  smsU  boat,  propelled  b  J  steam,  lialyltaall7  €atw 
rving  four  persons  and  sometimes  more,  and  capa> 
ble  of  oaming  twenty-five.  Is  subjeot  to  inspeo- 
tion  under  tJtie  OB,  ••4S»etCyR.S. 

[No.  28f.] 
Submitted  Apr.  19, 1886.  Decided  May  10, 1886. 

rrERROR  to  the  Circuit  Court  of  Uie  Unit- 
ed States  for  the  Eastern  District  of  Pennsyl- 
vania.   Bevereed, 
The  case  is  stated  by  the  court 
Mr.   Wm.  A.  Maury,  Aeet,  Atty-Oen.,  for 
plaintiff  in  error. 
No  counsel  appeared  for  defendant  in  error. 

Mr,  JiteCiee  Woods  delivered  the  opinion  of    1***1 
the  court. 

This  was  an  action  at  law  brought  by  Du 
Pont,  the  defendant  in  error,  against  Hartranft, 
Collector  of  Customs,  to  recover  $500,  that 
sum  being  the  amount  of  a  penalty  unlawfully 
exacted  by  Hartranft,  as  CfoUector,  from  Du 
Pont,  as  the  latter  alleged.  The  facts  were  as 
follows:  Thejpkintijff  resided  in  Wilmington, 
Delaware.  He  was  the  proprietor  of  certain 
powder  works  at  Thompson^  Point,  upon  the 
Delaware  River,  across  from  Chester,  Penn- 
sylvana,  and  distant  about  two  miles.  He 
owned  a  wooden  boat  called  Tb/)  Repauno, 
open  except  her  forward  part,  which  was 
boarded  over.  Her  dimensions  were  as  follows: 
length  of  water  line,  87  feet;  length  of  keel. 
84  leet;  width  of  beam,  8  feet;  depth  of  hold,  8 
feet  9  inches;  draught  of  water,  2  feet  1  inch. 
She  had  a  small  engine  and  boOer,  and  was 
used  by  the  plaintiff  to  transport  himself  and 
his  superintendent  across  the  Delaware  River, 
between  Thompson's  Point  and  Chester.  Oc- 
casionally the  plaintiff  used  the  boat  to  carry 
over  his  workmen,  sometimes  as  many  as  nine 
or  ten.  When  the  water  waa  smooth  the  boat 
could  canr  twenty-five  persons.  She  never 
carried  freight  or  passengers  for  hire.  She  had 
been  inspected,  but  her  papers  had  expired. 
When  she  was  seized  she  was  sailing  without 
insi)ection  papers.  The  plaintiff,  to  get  pos- 
session of  her  again,  paid  to  the  defendant, 
under  protest,  a  penalty  of  9500,  and  brought 
this  suit  to  recover  it  back. 

The  jury  returned  a  verdict  for  the  plaintiff 
for  $500,  based  upon  a  finding  of  the  foregoing 
facts,  with  point  of  law  reserved,  which  was 
stated  as  follows: 

'If  the  court  should  be  of  the  opinion  that  a 
vessel  of  the  size  and  description,  and  used  as 
found  by  the  Jury,  is  liable  to  inspection  under 
the  Statutes  of  the  United  States,  the  verdict 
and  Judgment  to  be  entered  for  the  defendant 
non  obetante  veredicto;  and  if  the  court  should 
be  of  the  opinion  that  such  a  vessel  is  not  liable 
to  such  inspection,  then  the  judgment  to  be  en-  rooici 
tered  for  tiie  plaintiff  on  the  verdict"    Upon     L****! 
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this  yerdict  the  court  rendered  Judgment  for 
the  plaintiff:  whereupon,  the  defendant  sued  out 
this  writ  of  error. 

The  defendant  relies  on  the  following  pro- 
TisioDS  of  title  62  of  the  Revised  Statutes, 
"Regulation  of  Steam  Vessels/'  lo  Justify  the 
exaction  of  the  penalty: 

Sec.  4890.  "Every  vessel  propelled  in  whole 
or  in  part  by  steam  shall  be  deemed  a  steam 
vessel  within  the  meaning  of  this  title." 

Sec.  4400.  "All  steam  vessels  navigating  any 
waters  of  the  United  States  which  are  common 
highways  of  commerce,  or  open  to  general  or 
competitive  navigation,  excepting  public  ves- 
sels of  the  UnitedStates,  vessels  of  other  coun- 
tries, and  boats  propelled  in  whole  or  in  part 
by  steam  for  navigating  canals,  shall  be  sub- 
ject to  the  provisions  of  this  title. " 

Sec.  4418,  which  provides,  among  other 
things,  that  "The  locaJ  inspectors  shallalso in- 
spect the  boilers  of  all  steam  vessels  before  the 
same  shall  be  used,  and  once  at  least  in  every 
year  thereafter." 

Sec.  4421,  which  provides.  In  substance,  that 
when  the  inspection  of  a  steam  vessel  is  com- 
pleted, and  she  and  her  equipment  are  ap- 
proved, a  certificate  of  inspection,  verified  by 
the  oaths  of  the  inspectors,  shall  be  issued. 

Sec.  4426.  "The  hull  andboilerB  of  every 
ferry  boat,  canal  boat,  yadit^  or  other  smaU 
cn&  of  like  character,  propelled  by  steam,  shall 
be  inspected  under  the  provisions  of  this  title. 
Such  other  provisions  of  law  for  the  better 
security  of  Me,  as  may  be  applicable  to  such 
vessels,  shall,  by  the  regulations  of  the  board 
of  supervising  inspectors,  also  be  requhred  to 
be  complied  with,  before  a  certificate  of  in- 
spection shall  be  granted;  and  no  such  vessel 
shall  be  navigatea  without  a  licensed  engineer 
and  a  licens^  pilot" 

The  seizure  m  the  present  case  was  made 
under  section  4499,  wnich  provides:  "If  any 
vessel  propelled  in  whole  or  in  part  by  steam  be 
navigated  without  complving  with  the  terms 
of  this  title,  the  owner  shall  be  liable  to  the 
United  States  in  a  penalty  of  five  hundred  dol- 
lars for  each  offense,  one  half  for  the  use  of  the 
informer,  for  which  sum  the  vessel  so  navigated 
shall  be  liable,  and  may  be  seized  and  proceeded 
against  by  way  of  libel  in  any  District  Court  of 
the  United  States  having  Jurisdiction  of  the 
offense." 

The  Repauno  was  a  vessel  propelled  by  steam 
ing  the  Delaware  River,  which  is  a 


he  United  States,  and  a  common  high- 
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way  of  commerce.  She  was,  therefore,  by  the 
terms  of  section  4400  of  the  Revised  Statutes, 
made  subject  to  the  provisions  of  title  62. 
But,  if  there  were  any  aoubt  about  the  applica- 
tion of  the  inspection  laws  to  The  Repauno,  it 
would  be  removed  by  section  4426.  •  It  seems 
to  us  clear  that  The  Kepauno  comes  within  the 
dass  oi  boats  described  in  this  section.  Of 
course  she  bears  no  resemblance  to  a  canal 
boat,  but  she  only  differs  from  a  ferry  boat,  as 
it  is  generally  unaerstood,  in  not  conveying  pas- 
sengers for  hire:  and  she  differs  from  a  yacht 
in  not  being  sea  going,  if,  in  fact,  she  is  not 
sea  going,  and  in  not  being  designed  and  used 
for  pleasure  merely.  But,  if  neither  a  ferry 
boat  nor  a  yacht,  she  clearly  falls  within  the 
meaning  of  the  phrase '  'other  small  craft  of  like 
character."    If  such  a  boat,  so  constructed  and 


used,  is  not  included  in  that  phrase,  it  would 
be  difiicult  to  name  any  that  would  be.  If  it  is 
argued  that  The  Repauno  is  not  such  a  craft  aa 
Congress  would  require  to  cany  a  licensed  en- 
gineer and  a  licensed  pilot,  the  reply  is  that,  aa 
section  4426  makes  this  requirement  of  a  canal 
boat  propelled  by  steam,  and  subjects  it  to  the 
other  provisions  of  law  for  the  better  security 
of  life,  there  is  no  reason  why  the  same  exac- 
tions should  not  be  made  of  the  boat  in  ques- 
tion. 

The  reason  of  the  law  applies  to  The  Re- 
paimo.  The  purpose  of  title  52  is  primarily 
the  protection  of  the  passengers  and  crew  and 
property  on  vessels  propelled  by  steanu  The 
law  was  passed  also  to  protect  the  lives  and 
property  of  persons  on  other  boats  and  at  the 
whaives.  The  Repauno  was  of  sufficient  size 
to  cause  peril  to  life  and  property  by  an  explo- 
sion of  her  bofler.  She  was  not  a  skiff.  She 
was  not  a  mere  toy  incapable  of  doing  harm. 
The  plaintiff's  superintendent,  who  daily,  and 
his  workmen,  who  occasionally,  were  carried 
back  and  forth  upon  her,  and  the  pilot  and  en- 
gineer, who  were  requiied  for  her  navigation, 
and  the  people  in  other  boats  who  passed  her 
on  the  water,  or  those  who  stood  on  the  docks 
where  she  landed,  were  entitled  to  the  same  roo» 
protection  which  the  law  provided  against  the  ^^^  * 
explosion  of  the  boilers  of  larger  craft.  A  boat 
propelled  by  steam,  which  habitually  carries 
four  persons  and  sometimes  more,  ana  is  capa- 
ble of  carrying  twenty-five,  ought  to  be  sub- 
ject to  inspection.  Tlie  fact  that,  if  her  boiler 
should  explode  or  her  hull  spring  a  leak,  prob- 
ably only  four  lives  would  be  imperiled,  does 
not  occur  to  us  as  ground  why  she  should  be 
exempted  from  the  provisions  of  the  law  requir- 
ing inspection  of  vessels  propelled  by  steam. 

in  reaching  this  conclusion  we  have  not  over- 
looked the caseof  U,  8.  v. Ths  MoUie,  2  Woods. 
818.  In  that  case  the  craft  in  question  was  of 
smaller  dimensions  than  The  Repauno,  and 
was  occasionally  run  by  her  owners  for  amuse- 
ment on  the  Buffalo  Bayou  below  Houston, 
Texas.  She  was  held  not  to  be  within  the  in- 
spection laws. 

It  may  be  difficult  to  draw  the  line  between 
vessels  propelled  by  steam  which  are  so  small 
and  insignificant  that  they  do  not  come  within 
Uie  inspection  laws,  and  larger  boats  which  do. 
But  we  are  clearly  of  opinion  that  The  Repauno 
belonffl  to  the  latter  dass,  and  that  the  penal^ 
sued  for  in  this  case  was  lawf  uUy  enforced. 

The  judpment  of  the  Oireuit  Churt  muet, 
therefore,  be  reveried,  and  the  cfitue  remanded, 
foiihdi/reoUone  to  grant  a  new  trial;  and  itieeo 
ordered, 

Mr.  JtuUee  Bradley  dissenting: 
I  cannot  agree  to  the  Judgment  in  this  case. 
It  seems  to  me  that  it  canries  the  application  of 
the  statute  to  an  unreasonable  length.  The 
boat  in  <raestion  was  a  more  skiff,  not  larger 
than  a  ship's  yawl,  with  a  capacity  not  ex- 
ceeding that  of  a  good  sised  canoe,  without 
deck,  with  a  boiler  not  much  lareer  than  a  tea- 
kettle, and  a  cylinder  of  seven  inches  stroke, 
and  not  much  larger  than  a  pop-gun.  I  think 
we  are  in  danger  of  sticking  m  the  bark  by 
construing  the  statute  as  requiring  such  a  ves- 
sel to  be  inspected.  Indeed,  it  seems  to  me 
that  the  terms  of  the  law  do  not  apply  to  such 
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a  boat.  Its  language  is,  "every  feny  boat, 
canal  boat,  yacht,  or  other  small  craft  of  like 
eharact^.  Section  4426.  The  same  section 
declares  that  "No  such  vessel  shall  be  navi- 
gated without  a  licensed  engineer  and  a  li- 
censed pilot"  The  boat  in  question  is  not  of 
"like  cbAracter.*'  within  the  meaning  of  the 
statute.  It  seems  absurd  to  require  a  man 
to  have  an  inspection  made  of  a  mere  skiff 
which  he  has  rigged  up  to  take  him  across  the 
river  to  his  shops,  and  to  have  a  licensed  engi- 
neer and  licensed  pilot  to  navi^te  it  With  all 
due  respect,  I  thins:  it  is  running  the  applica- 
tion of  the  statute  into  the  ground. 
True  copy.    Test: 

James  H.  MoKenney,  Clerk,  Sap,  Oovut,  U.  8, 


imj 


LORENZO  SNOW,  Flff.  in  Brr., 
UNITED  STATBa 


8AME  «.  SAME. 


SAME  «.  SAME. 

4Bee&  a Beporter'B  ed. «ft-866^) 

JyiritdieUon-'Writ  of  error  to  Supreme  (hurt  <ff 
Utah—eonmction  under  Act  of  1882, 

L  A  review  of  the  statutes  shows  that  there  was 
no  rtafaite  In  force  at  the  time  to  which  the  Be  vised 
Statutes  related  which  grlves  this  courtjurisdiction 
to  review  a  decision  of  the  Supreme  Court  of  the 
Tenritorj  of  Utah  in  a  case  arwDir  under  section  8 
of  the  Aotof  March  S,  1882. 

1  A  statutory  provision  authorlainir  a  writ  of 
enror  from  this  court  to  the  Supreme  Court  of  Utah 
in  cases  of  conviction  of  polygamy  or  bigamy  does 
not  authorize  one  in  case  of  a  conviction,  under  seo- 
tioD  8  of  the  Act  of  1882,  for  oohabitincr  with  more 


8L  Where  the  question  is.  whether  or  not  there  is 
m  error  in  the  aamiiiistrataon  of  a  statute,  the  case 
does  not  fall  within  the  provision  authorizing  a 
wTitof  error  **where  is  drawn  in  question  the  va- 
lidity of  a  treaty  or  statute  of,  or  an  authority  ez- 
erdsed  under,  the  United  States.** 

4.  No  test  of  money  value  can  be  applied  to  the 
deprivation  of  libertv,  whether  as  punishment  for 
ertane  or  otherwise,  to  confer  Jurlsdiotion  on  this 

*"^  [Nos.  1277, 1278. 1279.] 

ATfnudApr.28,t9,1886.  Bedded  May  10, 1886. 

F\  ERROR  to  the  Supreme  Court  of  the  Ter- 
ritoiy  of  Utah.  Diemieeed, 
The  case  is  stated  bythe  court 
ifeMn.  Gfreor^e  Tieknor  Cnrtla  and 
Frmaklin  S.  RicharcU*  for  plaintiff  in  error. 
Mr.  Win.  A.  Bburj't  Aeet,  Atty-Qen.,  for 
defendant  in  error. 

Mr,  Juetiee  Blatehford  delivered  the  opin- 
ion of  the  court: 

These  are  three  writs  of  error  to  the  Supreme 
Court  of  the  Territory  of  Utah  to  review  Judg- 
ments of  that  court  afflrming  Judgments  of  the 
District  Court  of  the  First  Judicial  District  of 
that  Territory,  rendered  on  convictions  of  the 
plaintllf  in  error  Cfa  indictments  founded  on 
iSGtkm  8  of  the  Act  of  March  22, 1882,  22  Btat. 
118  U.  S. 


at  L.  81,  for  cohabiting  with  more  than  ooe 
woman.  Each  of  the  judgments  imposed  im- 
prisonment for  six  months  and  a  fine  of  $800. 

The  question  of  the  jurisdiction  of  this  court 
over  these  writs  of  error  presents  itself  at  the 
threshold.  It  was  not  suggested  by  the  counsel 
for  the  United  States  at  the  argument,  nor  re- 
ferred to  by  the  counsel  for  the  plaintiff  m 
error,  for  the  reason,  as  the  court  has  been  ad- 
vised bv  both  parties  since  the  argument,  that 
a  dedsfon  on  the  merits  was  dcs&d;  and  for 
the  further  reason  that  this  court,  at  the  pres- 
ent term,  in  Cannon  v.  U,  8.  116  U.  8.  65  TBk. 
29,  L.  ed.  661],  took  cognizance  of  a  writ  of 
error  in  a  like  case.  But  the  question  has  pre- 
sented itself  to  the  court,  and,  since  the  argu- 
ment, we  have  been  furnished  with  a  brief,  on 
the  part  of  the  plaintiif  in  error,  in  support  of 
the  Jurisdiction. 

Section  702  of  the  Pevised  Statutes  provides 
as  follows:  "The  final  judgments  and  decrees 
of  the  supreme  court  of  any  Territory,  except 
the  Territory  of  Washington,  in  cases  whcrc 
the  value  of  the  matter  in  dispute,  exclusive  of 
costs,  to  be  ascertained  by  the  oath  of  either 
party,  or  of  other  competent  witnesses,  exceeds 
one  thousand  dollars,  nuty  be  reviewed  and  re- 
versed or  afl3rmed  in  the  supreme  court,  upon 
writ  of  error  or  appeal,  in  the  same  manner  and 
under  the  same  regulations  as  the  final  judg- 
ments and  decrees  of  a  circuit  court.  In  the 
Territory  of  Washington,  the  value  of  the  mat- 
ter in  dispute  must  exceed  two  thousand  dollars, 
exclusive  of  costs.  And  any  final  Judgment  or 
decree  of  the  Supreme  Court  of  said  Territory 
in  any  cause  [whenlthe  Constitution  or  a  sta^ 
ute  or  treaty  of  the  United  States  is  brought  in 
Question  may  be  reviewed  in  like  manner." 
'  So  much  of  this  section  702  as  relates  to  the 
Territory  of  Utah  was  carried  into  the  section 
from  section  9  of  the  Act  of  September  9, 1850, 
establishing  a  territorial  government  for  Utnli 
(9  Stat,  at  Li.  465),  which  provided  that  writs 
of  error  and  appeals  from  the  final  decisions  of 
the  Suoreme  Court  of  the  Territory  should  be 
allowea  and  mi^ht  be  taken  to  the  Supreme 
Court  ot  the  United  States,  "  where  the  value 
of  the  property  or  the  amount  in  controversy, 
to  be  ascertained  by  the  oath  or  affirmation 
of  either  party,  or  other  competent  witness," 
should  exceed  $1,000,  except  only  that  in  all 
cases  involving  title  to  slaves,  and  on  any  writ 
of  error  or  appeal  on  a  habeae  eorpue  involving 
the  question  of  personal  freedom,  no  regard 
should  be  had  to  value. 

So  much  of  section  702  as  provides  for  the 
review  of  "any  final  iudgnent  or  decree"  of  the 
Supreme  Court  of  tne  Territory  of  Washing- 
ton '*in  any  cause  when  the  Constitution  or  a 
statute  or  treaty  of  the  United  States  is  brought 
in  question,"  is  taken  from  the  Act  of  March 
2,  1853,  establishing  a  territorial  government 
for  Washington  (10  Stat,  at  L.  176),  which— 
irfter  providmg  that  writs  of  error  and  appenls 
from  the  final  decisions  of  the  Supreme  Couit 
of  the  Territory  should  be  allowd  and  im>bt 
be  taken  to  the  Supreme  Court  of  the  United 
States,  "where  the  value  of  the  property,  or  the 
amount  in  controversy,  to  be  ascertsined  by  the 
oath  or  affirmation  of  either  party,  or  other  c(  m- 
petent  witness,"  should  exceed  $2,000— weut 
on  in  these  words  which  were  not  found  in  the 
prior  Act  of  1860  in  regard  to  Utah:  "  and  in 
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all  cases  where  the  Oonstitution  of  the  United 
States,  or  Acts  of  Congress,  or  a  treaty  of  the 
United  States,  is  brought  in  question.'^ 

It  is  plain  that  section  702,  so  f ar  aa  Utah  is 
Concerned,  does  not  cover  the  present  cases,  and 
^at  the  provision  in  it  in  regard  to  cases  where 
Ibe  Constitution,  or  an  Act  of  Congress,  or  a 
A-ea^,  is  brought  in  question  has  reference  only 
U)  Washington  and  not  to  Utah. 

Section  1909  of  the  Revised  Statutes  provides 
that  writs  of  error  and  appeals  from  the  final 
decisions  of  the  supreme  court  of  anv  one  of 
eight  named  Territories,  of  which  Utah  is  one, 
''shall  be  allowed  to  the  Supreme  Court  of  the 
United  States  in  the  same  manner  and  under  the 
same  regulations  as  from  the  Circuit  Courts  of 
the  United  States,  where  the  value  of  the  prop- 
erty, or  the  amount  in  controversy,  to  be  ascer- 
tained by  the  oath  of  either  party,  or  of  other 
competent  witnesses,  exceeds  one  thousand 
dollars,"  except  that  a  writ  of  error  or  appeal 
shall  be  allowed  "upon  writs  of  habecu  carpus 
involving  the  question  of  personal  freedom." 
This  section  does  not  cover  the  present  cases. 

Section  1911  relates  exclusively  to  writs  of 
error  and  appeals  from  Washington  Territory, 
and  contains  a  provision  that  they  shall  be  al- 
lowed "in  all  cases  where  the  Constitution  of 
the  United  States,  or  a  treaty  thereof,  or  Acts 
of  Congress,  are  brought  in  question."  That 
provision  exists  only  in  regard  to  Washington, 
and  is  not  found  in  section  1909  in  regud  to 
the  eight  other  Territories. 

Section  709  of  the  Revised  Statutes  applies 
only  to  a  writ  of  error  to  review  a  final  Judg- 
ment or  decree  in  a  suit  in  the  highest  court  of 
a  State. 

There  being  ^us  no  statute  in  force  on  De- 
cember 1,  1873,  to  which  time  the  enactments 
in  the  Revised  Statutes  related,  giving  to  this 
court  jurisdiction  of  a  writ  of  error  to  tlie  Su- 
preme Court  of  Utah  in  a  case  like  those  before 
us,  an  Act  was  passed  on  June  23,  1874,  18 
Stat,  at  L.  253,  entiUed  "  An  Act  in  Relation 
to  Courts  and  Judicial  Officers  in  the  Territory 
of  Utah,"  section  8  of  which  contained  this  pro- 
vision: "A  writ  of  error  from  the  Supreme 
Court  of  the  United  States  to  the  Supreme 
Court  of  the  Territory  shall  lie  in  cnminal 
eases,  where  the  accused  shall  have  been  sen- 
tence to  capital  punishment  or  convicted  of 
bigamy  or  polygamy."  The  writ  of  error  in 
ReuTuidB  v.  U.  8,  98  U.  8.  146  [Bk.  25,  L.  ed. 
2441,  was  brouffht  under  that  statute,  the  con- 
viction being  for  bigamy  under  section  5852 
of  the  Revised  Statutes.  This  section  5852  was 
taken  from  section  1  of  the  Act  of  July  1 ,  1862, 
12  Stat,  at  L.  501,  entitled  "An  Act  to  Punish 
and  Prevent  the  Practice  of  Polygamy  in  the 
Territories  of  the  United  States  and  Other 
Places,  and  Disapproving  and  Annulling  Cer- 
tain Acts  of  the  Legislative  Assembly  of  the 
Territory  of  Utah;"  which  section  1  declares 
that  every  person  having  a  husband  or  wife 
livinff,  who  shall  marry  any  other  person, 
whether  married  or  single,  in  a  Territory  of  the 
United  States,  shall,  with  certain  exceptions, 
be  adjudged  guilty  of  bigamy.  The  Act  then 
proceeds  to  disapprove  and  annul  all  Acts  and 
parts  of  Acts  theretofore  passed  by  the  Legis- 
lative Assembly  of  Utah,  "which  establish,  sup- 
port, maintain,  shield  or  countenance  polyg- 
amy," with  the  proviso  that  the  Act  diould 
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not  affect  or  hiterf ere  with  the  right  'to  wor- 
ship God  according  to  the  dictates  of  con- 
science,' but  only  to  annul  all  Acts  and  Uwb 
which  establish,  maintain,  protect,  or  counte- 
nance the  practice  of  polygamy,  evasively  called 
spiritual  marriage,  however  aisguiaed  by  legal 
or  ecclesiastical  solemnities,  sacraments,  cere- 
monies, consecrations,  or  other  contrivances." 
Hence,  section  8  of  the  Act  of  1874.  in  speaking 
of  ''bigamv  or  poly^my,"  referred  to  the  crime 
denounced,  by  section  1  of  tJie  Act  of  1862,  as 
carried  into  the  Revised  Statutes. 

Then  came  the  Act  of  March  22, 1882,  23 
Stat  at  L.  80,  section  1  of  which  amended  sec- 
tion 5852  of  the  Revised  Statutes,  the  original 
and  new  sections  5852  leaving  out  the  excep- 
tions) being  as  follows,  tne  parts  in  each  which 
differ  from  the  other  being  m  italic: 

New, 

**Bvery  person  who  has 
a  husband  or  wife  living, 
who,  in  a  Territory  or 
other  pUiM  over  whiai  the 
United  States  have  exdu- 
siveiwisdictitm^  hereafter 
marries  another,  wheth- 
er married  or  singrle,  and 
any  man  who  hereafter 
simuUaneousiv^  or  on  the 
same  day^  marriee  more 
than  one  woman,  in  a 
Territory  or  otherplace 
over  which  the  United 
States  have  exclusive 
Jurisdiotion,  is  guilty  of 
polygamy,  and  shall  be 
punlishea  by  a  flno  of  not 
more  than  five  hundred 
dollars,  and  by  Imprison- 
ment for  a  term  of  not 
more  than  Ave  yean.** 

Section  8  of  the  Act  of  1882  is  the  one  on 
which  the  indictments  in  these  cases  were 
founded.  It  is  in  these  words:  "If  any  male 
person,  fa  a  Territory  or  other  place  over  which 
the  United  States  have  exclusive  Jurisdiction, 
hereafter  cohabits  with  more  than  one  woman, 
he  shall  be  deemed  guiltv  of  a  misdemeanor, 
and  on  conviction  thereof  shall  be  punished  by 
a  fine  of  not  more  than  three  hunared  dollars, 
or  by  imprisonment  for  not  more  than  six 
months,  or  by  both  said  punishments  in  the 
discretion  of  me  court."  This  section  creates 
a  new  and  distmct  offense  from  bigamy  or 
polygamy,  one  which  is  declared  to  be  a  mis- 
demeanor (there  havfae  been  and  being  no 
such  declaration  as  to  bigamy  or  polvgamy), 
and  the  punishment  for  which  is  much  less  than 
the  punishment  for  bigamv  or  polygamy.  The 
Act  of  1882  made  no  provision  for  any  writ  of 
error  from  this  court  in  a  case  under  section  8, 
while,  by  the  then  existing  Act  of  July,  28, 
1874,  a  writ  of  error  could  lie  on  a  conviction 
of  bigamy  or  polygamy.  Bv  no  proper  con- 
struction can  the  offense  of  cohabiting  with 
more  than  one  woman  be  regarded  as  ident- 
ical with  the  offense  of  bigamy  or  polygamy. 
The  Act  of  1882,  in  sections  1,  8  and  5,  classes 
biganiy  or  polygamy  as  a  different  offense  from 
the  oftense  of  cohabiting  with  more  than  one 
wonmn;  and  we  cannot  regard  a  statutory  pro- 
vision for  a  writ  of  error  on  a  conviction  of 
bigamy  or  polygamy  as  authorizing  one  on  a 
conviction,  under  section  8  of  the  Act  of  1882, 
of  cohabiting  with  more  than  one  woman. 

On  the  8d  of  March,  1885,  the  following  Act 
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was  paaaed,  28  Stat  at  L.  448:  "No  appeal  or 
writ  of  error  shall  hereafter  be  allowed  from 

I  any  Judgment  or  decree  in  any  suit  at  law  or  in 

equity  in  the  Supreme  Court  of  the  District  of 

!  Columbia,  or  In  the  supreme  court  of  any  of 

the'Territories  of  the  United  States,  unless  the 
matter  in  dispute,  exclusive  of  costs,  shall  ex- 
ceed the  sum  of  five  thousand  dollars."  Sec. 
2.  "The  preceding  section  shall  not  apply  to 
any  case  wherein  is  involved  the  vahdity  of 
any  patent  or  oopvri^ht,  or  in  which  is  drawn 
in  question  the  validity  of  a  treaty  or  statute 
of,  or  an  authority  exercised  under,  the  United 
States;  but  in  all  such  cases  an  appeal  or  writ 
of  error  may  be  brought  without  regard  to  the 
sum  or  value  in  dispute." 

This  Act  is  relied  on  by  the  plaintiff  in  error 
ts  covering  the  present  cases.  The  first  sec- 
tion of  it  applies  solely  to  judgments  or  de- 

pX\  crees  in  suits  at  law  or  m  equity,  measured  by 
a  pecuniaiy  value.  If  the  second  section  ap 
phes  to  a  criminal  case  wherein  "is  drawn  m 
question  the  validity  of  a"  "statute  of^  or  an 
authority  exercised  under,  the  United  States," 
without  regard  to  whether  there  is  or  is  not 
•ny  sum  or  value  in  dispute,  the  question  still 
remains  for  consideration,  whether,  in  the  pres- 
ent cases,  the  validity  of  a  statute  of  the  United 
States,  or  the  validity  of  an  authority  exercised 
mider  the  United  States.  Ib  drawn  in  question. 
The  peculiar  language  of  section  2  is  to  be 
noted.  In  section  709  of  the  Revised  Statutes, 
allowing  a  writ  of  error  to  review  a  final  judg- 
ment or  decree  in  any  suit  in  the  highest  court 
of  a  State,  in  which  a  dedsion  in  the  suit  could 
be  had,  the  language  is,  "where  is  drawn  in 
question  the  validiQr  of  a  treaty  or  statute  of, 
or  an  authority  exercised  under,  the  United 
States,  and  the  decision  is  against  their  validi- 
tj."  This  language  is  taken  from  section  2  of 
the  Act  of  Februaiy  5, 1867.  14  Stat,  at  L,  386, 
where  it  is  reproduced  wrbatim  from  section 
25  of  the  Judiciary  Act  of  September  24, 1789, 
1  Stat,  at  L.  85.  In  section  2  of  the  Act  under 
ocmsideration  the  words  "and  the  decision  is 
ai;ainst  their  validity"  are  not  found.  In  sec- 
tion 1911  of  the  Revised  Statutes,  in  regard  to 
Washington  Territory,  the  language,  adopted 
iubstantialhr  from  the  Act  of  March  2,  1858, 
10  Stat,  at  £.  176,  is:  "In  all  cases  where  the 
Constitation  of  the  United  States,  or  a  treaty 
thereof,  or  Acts  of  Congress,  are  brought  in 
ooestion;"  and  is  not  limited  to  the  case  of  a 
dedsion  against  the  validity  of  the  Act.  Sec- 
tion 2  of  tne  Act  of  1885  applies  not  where 
merely  an  Act  of  Conffress  is  brought  in  ques- 
tion, but  only  where  tne  validity  of  a  statute 
of  the  Unitea  States  is  drawn  in  question,  or 
where  the  validity  of  an  authority  exercised 
under  the  United  States  is  drawn  in  question: 
bat  this  is  not  limited  by  the  re()uirement  ths 
the  decision  shaU  nave  been  against  such  valid 
ity. 

In  the  present  cases,  the  validity  of  a  statute 
of  the  United  States  is  not  drawn  in  question. 
No  such  question  is  presented  by  the  bills  of 
exceptions,  or  the  requests  for  instructions,  or 
the  exceptions  to  the  charges,  or  anywhere  else 
io  the  records.  Nor  is  the  validity  of  an  au- 
thority exerdsed  under  the  United  States  drawn 

jUM    in  question.    The  plaintiff  in  error  contends 

'^"'  that  the  construction,  of  the  Act  of  1882  is 
drawn  in  question,  and  also  the  authority  exer- 
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cised  under  the  United  States  Statute,  by  which 
he  was  tried  and  convicted;  that  the  authority  of 
the  United  States  is  invoked  to  deprive  him  of 
his  liberty,  hi  a  court  established  by  Congress 
and  acting  soldy  by  federal  power;  and  that  thA 
question  is,  whether  the  authority  exercised  by 
the  court  under  the  Act  of  1882  is  a  valid  aiv 
thority,  and  within  the  scope  of  that  Act,  l¥^ 
cause  the  contention  is  that  the  court  miscon- 
strued the  statute  and  acted  beyond  the  an 
thority  which  it  conferred.  The  authority  er- 
ercised  by  the  court  in  the  trial  and  conviction 
of  the  plaintiff  in  error  is  not  such  an  "author- 
ity" as  is  intended  by  the  Act  The  validity 
of  the  existence  of  the  court,  and  its  jurisdic- 
tion over  the  crime  named  in  the  indictment», 
and  over  the  person  of  the  defendant,  are  not 
drawn  in  question.  All  that  is  drawn  in  ques- 
tion is  whether  there  is  or  is  not  error  in  the 
administration  of  the  statute.  The  contention 
of  the  plaintiff  in  error  would  allow  a  writ  of 
error  from  this  court  Id  every  criminal  case  in 
a  Territory  where  the  prosecution  is  based  on  a 
statute  of  the  United  States;  and,  indeed,  might 
go  still  further,  for  the  authority  of  every 
court  sitting  in  a  Territory  is  founded  on  a 
statute  of  the  United  States.  From  the  fact 
that  a  given  criminal  case  involves  the  con- 
struction of  a  statute  of  the  United  States,  it 
does  not  follow  that  the  validity  of  "an  au- 
thority exercised  under  the  Umted  States"  is 
drawn  In  question. 

There  is  a  decision  of  this  court  on  this  point, 
to  BctheU  v.  Demaret,  10  WaU.  537  [77  IT.  S. 
bk.  19,  L.ed.  10071.  The  25th  section  of  the 
Judiciary  Act  of  1789,  allowed  a  writ  of  error 
from  this  court  to  the  highest  court  of  a  State, 
"where  is  drawn  to  question  the  validity  of  a 
statute  of,  or  an  authority  exercised  under,any 
State,  on  the  ground  of  their  being  repugnant 
to  the  Constitution,  treaties  or  laws  of  the 
United  States,  and  the  decision  is  in  favor  of 
such  validity."  The  case  referred  to  was  a 
writ  of  error  to  the  highest  court  of  a  State, 
and  it  was  contended  that  that  court,  to  ren- 
dering the  decision  complained  of,  acted  under 
the  authority  of  the  State,  and  so  there  was 
drawn  to  question  an  authority  excrcisod  under 
the  State,  which,  in  the  particular  case,  im- 
paired the  obligation  of  a  contract,  and  was  r«ic^i 
repugnant  to  the  Constitution  of  the  United  '•''•J 
Stat^  and  the  decision  was  to  favor  of  the 
validity  of  such  authority.  To  this  view,  this 
court,  speaktog  by  Mr,  Justice  Nelson,  gave 
this  answer:  "The  authority  conferred  on  a 
court  to  hear  and  determine  cases  in  a  State  is 
not  the  ktod  of  authority  referred  to  to  the 
25th  section;  otherwise,  every  judgment  of  the 
supreme  court  of  a  State  would  be  re-examin- 
able  under  the  section." 

In  the  recent  case  of  Kurtz  v.  Moffitt,  115  U. 
S.  487, 498  [Bk.29,L.ed.458,*462],it  wassaid  b^ 
this  court,  speaking  by  Mr,  Justice  Qray,  as  the 
result  of  the  examination  of  numerous  cases 
which  are  there  cited,  that  "A  jurisdiction  con- 
ferred by  Congress  upon  any  court  of  the 
United  States,  of  suits  at  law  or  to  equity,  to 
which  the  matter  in  dispute  exceeds  the  sum 
or  value  of  a  certain  number  of  dollars,  in- 
cludes no  case  in  which  the  ri^ht  of  neither 
party  is  capable  of  being  valued  in  money." 
In  each  of  the  present  cases  the  pecuniary  value 
tovolved  does  not  exceed  $300,  even  if  the  fine 
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ooold  be  calkd  a  "matter  In  dispute/'  within 
thegtatate.  As  to  the  deprivation  of  liberty, 
whether  as  a  punishment  for  crime  or  other- 
wiae,  it  is  settled  by  a  long  course  of  decisions, 
cited  and  commented  on  In  Kurtex,  JfofflU,  ubi 
iupra,  that  no  test  of  mpney  value  can  be  ap- 
plied to  it,  to  confer  Jurisdiction. 

We  conclude,  therefore,  thai  we  haw  nojurie- 
diction  of  these  write  of  error,  and  that  they 
must  he  dismissed  for  that  reason. 

It  is  urged  however,  that  this  court  took 
jurisdiction  of  the  writ  of  error  in  Cannon  ▼. 
U  S.  lift  U.  a  56  [Bk.  29,  L.  ed.  5611,  and 
affirmed  the  Judgment  on  a  conviction  undier  the 
same  section  3  of 'the  Act  of  1882.  The  ques- 
tion of  Jurisdiction  was  not  considered  in  fact 
in  that  case,  nor  alluded  to  in  the  deci8ion,nor 
presented  to  the  court  by  the  counsel  for  the 
United  States,  nor  referred  to  by  either  party 
at  the  ar^ment  or  in  the  briefs.  Probably 
both  parties  desired  a  decision  on  the  merits. 
Tlie  question  was  overlooked  by  all  the  mem- 
bers of  the  court  But,  as  the  case  was  de- 
cided at  the  present  term,  and  the  want  of  Juris- 
diction in  it  is  clear,  we  have  decided  to  va- 
cate our  Judgment,  and  recall  the  mandate, 
and  dismiss  the  writ  of  error  for  want  of  Juris- 
[3SS]  diction,  in  order  that  the  reported  dedsion 
may  not  appear  to  be  a  precedent  for  the  exer- 
cise of  jurisdiction  by  this  court  in  a  case  of 
the  kind. 
Trueoopj.   Test: 

James  H.  MoKenner,  CSark,  Sup.  Oonrt,  U.  8. 


f230]       QEORGE  8.  WELLS  bt  al.,  P^fs.  in 
Err., 
e. 
JOSEPH  WILKINS,  Sheriff,  Etc 


OTTO  OOLDSTUCEER  bt  au,  I%fM.  in 
Brr., 

e. 
SAME. 

GEORGE  &  WELLS  ibt  al.,  F^.  in 
Brr., 

«. 
SAME. 


GEORGE  S.  WELLS  bt  al.,  I%f^  in 
Err., 

SAME. 


GEORGE  S.  WELLS  bt  al.,  Plffe.  in 
Err., 

V. 

SAME. 


GEORGE  S.  WELLS  bt  al.,  Pl^.  in 

Vrr., 

e. 

SAME. 

(See  8w  a  Beporter'B  ed.  SA,  M.) 


PracHee^urisdietion-^amouni  in  eonirowrty., 

[Noe.  657-662.] 
Submitted  ApHt  19, 1886.  Bedded  May  10,  ISSe. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Florida. 
Motions  to  reinstate.    Denied. 
Messrs.   J.    D.    Thompson,   T.   De   S. 
Tucker  and  Alex*   Porter   Morae»  for 
plaintiffs  in  error,  in  support  of  motions. 

Mr.  C.  C.  Yoiif^t  Sr.»  for  defendant  in 
error,  contra. 

Mr.  OhitfJuiHee  Waite  delivered  theoplii' 
ion  of  the  court:  [23 1 

These  motions  are  denied.  The  additional 
affidavits  which  have  been  filed  failed  to  satis^ 
us  that  the  value  of  the  matter  in  dispute  it 
sufficient  to  give  us  jurisdiction.  While  the  ag- 
gregate of  the  values  in  all  the  suits  may  exce^ 
five  thousand  dollars,  it  is  clear  to  our  minds 
that  the  value  of  the  property  Involved  in  no 
one  of  (be  suits  reaches  that  sum,  or  anything 
like  it. 

True  copy.   Test: 

James  H.  McKenney,  Olerk,  Sap.  Ooaii,U.  & 


JAMES     K    JOHNSON,    WILLIAM     J,    f^*® 
CARO,   Ezr.   of   E.   J.   Cabo,  Deceased, 
MATILDA  C.  DUYAL,  ahd  IRENE  a 
WILLIAMS,  P^s.  in  Err., 

V. 

JOSEPH  WILEINS,  Sheriff,  and  ex  ojJUsU 
Admr.  de  bonis  non  of  the  Estate  ol 
Jambs  Rushton.  Deceased. 

(See  &  0.  Beporter^B  ed.  tt8,SSA.) 

A  motion  to  reinstate  a  oaae  dtnnifcioed  for  want 
of  Jurisdiction,  denied  on  the  ground  of  laches. 

[No.  254.] 
Submitted  Apr.  t6, 1886.  BeeidedMay  10, 1886. 

rr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Florida. 
On  motion  to  rehistate  a  case  dismissed  for 
want  of  Jurisdiction.  Denied. 
The  case  is  sufficiently  stated  In  the  opinion. 
Mr.  Alezajider  Porter  Horse*  for 
plaintiffs  in  error. 
No  one  opposed. 

il^.C^^JtMf^  Waite  delivered  the  opin-   [229 
ion  of  the  court: 

This  case  was  submitted  under  Rule  20,  on 
the  7th  of  January  last,  but,  on  looking  into 
the  record,  we  found  nothing  from  which  it 
could  fairly  he  inferred  that  the  value  of  the 
matter  in  dispute  exceeded  $5,000,  and,  conse- 
quently, on  the  19th  of  Janmury,  entered  an 
order  of  dismissal,  on  our  own  motion,  as  It 
rested  "on  the  plaintiffs  in  error  to  show  our 
Jurisdiction,  either  from  the  record  or  by  affi- 
davits," and  this  had  not  been  done.  The 
present  motion  was  not  ffied  until  April  20,  and 
we  are  not  willing  at  this  late  dav  to  receive 
and  consider  affidavits  to  supply  a  aefect  in  the 
record  which  has  existed  since  the  case  waa 
docketed  on  the  11th  of  August,  1888,  and  of 
which  the  appellants  have  neglected  to  take  any 
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notioe  until  the  expiration  of  more  than  three 
months  from  Uie  nme  the  court  acted  upon  it 
and  entered  an  order  of  dismissal  on  that  ac- 
count This  is  one  of  the  class  of  cases  in 
which  the  parties  are  required  to  act  promptly, 
after  they  have  actual  notice  of  wnat  is  re- 
quired or  them,  or  they  will  not  he  heard. 
The  motion  to  reitutaie  i$  denied, 
Trneoopy.   Test: 

James  H.  MoKenney,  CSerk  8up.  Oouri,  U.  S. 


ini]  XLISHA  T.  LORING  anb  CHARLES  A. 
WELCH,  Appte. 
e. 
CHABLES  a  PALMER. 

(Bee  &  a  Beporter^B  ed.  821-84A.) 

TnuU — StahUee  cf  M£ehigan---ntffieieno^  of 
evidence  to  eetaHiih  truet  equitaUe  jwnsdic- 
Uon — laeikee, 

L  The  Statute  of  Mlohinm  proTldes  ttot  «*Bx 
presB  trusts  maybe  oreatea  for  any  or  either  of  the 
mlowinsr  purposes:  *  *  *  For  the  beneflolal  inter- 
est of  any  person  or  penons.  when  such  trust  !•> 
fuQy  expressed  and  olearly  defined  upon  the  Caoe  ol 
the  Instrument  creating  li,  subject  to  limitatlODS  af 
to  time  prescribed  in  this  titie.**  With  >ut  de- 
ddinir  whether  under  this  statute  it  is  neoessary 
that  an  express  trust  be  (w^noay  oreaJUA  by  an  in- 
strument In  writinir  sufllcient  in  form«  the  oourt 
holds  that,  to  any  Yiew  of  the  statute,  the  oorre- 
■poodenoeUand  oontraot  and  deed,shown  in  the  rec- 
ora,  between  the  same  parties  and  relatlDff  to  the 
nme  real  estate,  were  sufficient  to  establish  the 
trust  claimed  hi  the  biU. 

&  In  Minhigan.  as  well  as  in  all  States  where  the 
common  law  is  in  force,  where  a  conveyance  of 
Isnd  is  made  to  two  or  more  persons,  ana  the  In- 
strument Is  sOent  as  to  the  interest  which  each  is  to 
tdte.  the  presumption  is  that  their  interests  are 
squslL 

I.  The  eyldenoe  to  the  present  case  shows  that  the 
porotaaee  In  question  was  for  the  parties,  indlvidu- 
al^^and  not  for  a  corporation  in  which  they  were 
iaterested. 

L  Where  the  Interest  of  the  eestiiC  qus  tnise  was 
not  created  by  the  deed  to  the  trustee,  but  by  the 
original  oontraot  of  purchase,  in  connection  with 
eenaln  ootemporaneous  oorreepondonce,  the  legal 
title  did  not  vest  in  the  eettui  out  UrwA  by  virtue  of 
the  Statute  of  Michigan  abolishing  passive  trusts, 
hot  he  merely  took  an  equitable  tltltt  and  his  rem- 
edy, if  any.  Is  tai  a  oourt  of  equity,  and  not  by  eject- 


&  The  esif  111  9ue  trust  has  not  in  the  ^    

lost  his  rights  by  laches,  the  evidence  showing  that 
the  delay  was  due  to  the  fault  and  misstatements  of 


[No.  188.] 

Argusd  March  18, 19,  1886:    Decided  May  10, 
1886. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Michigan. 


I  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 
Meeen.  C.  I.  Walker,  Joseph  H.  Choate 

and  Sohier  it  Welch,  for  appellants: 

The  evidence  was  not  sufficient  to  establish, 
onder  the  Statute  of  Michigan,  an  express 
trust  in  Loring  as  to  the  lands  in  questioD,  for 
the  benefit  of  £e  complainant,  to  tne  extent  of 
an  undivided  third  or  any  other  portion  of  the 


Jnder  the  Statute  of  Michigan,  there  is  no 
room  to  indulge  in  imagination  or  inference. 

From  fliBt  to  last,  it  is  to  be  borne  in  mind 
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that  if  there  was  any  tmtt  in  the  present  case, 
it  was  an  express  trust,  and,  as  claimed  by  the 
joomplainant  and  found  by  the  court  below, 
must  have  arisen  eo  inetanU  upon  the  execu- 
tion of  the  contract  by  Loring,  when  the  title 
to  the  land  was  acquired  by  him. 

Bispham,  Eq.  §80;  Mereer  t.  Stark,  8m.  & 
M.  Ch.  (Mlaa.)  479,  488;  Dunphy  v.  ^an,  116 
U.  S.  491  (6k.  29,  L.  eA.7QS)8mith ▼.  Bumham, 
8  Sumn.  460. 

If  there  is  no  trust  created  at  the  time  of  the 
agreement  or  purchase,  it  is  well  settled  that  no 
subsequent  act,  such  as  breach  of  contract,  will 
create  a  trust 

KeUum  v.  Smith,  88  Pa.  158;  Steere  ▼.  Steere, 
6  Johns.  Ch.  1;  Oleott  v.  Bynwn,  17  Wall.  44  (84 
U.  S.bk.21.L.ed.670). 

An  express  trust  must  appear  with  *'  absolute 
certainty  as  to  its  nature  and  terms"  before  the 
court  can  undertake  to  execute  it. 

Steere  V.  SUere,  eupra;  DillayeY.  Oreenough, 
45  K  Y.  488. 

Not  only  must  it  be  absolutely  certain  that 
:here  is  a  trust,  but  it  must  be  Just  as  certain 
vhat  the  trust  is,  what  its  nature  is. 

Slocum  V.  Marxian,  2  Wash.  897;  1  Perry, 
Trusts,  §  88. 

It  is  not  sufficient  to  call  a  man  a  "  trustee,'* 
or  to  create  a  trust  in  so  many  words.  Itmust 
appear  with  certainty  what  the  trust  is,  its  nat- 
ure, terms,  etc. 

SmithY.  Matthews,  8  DeG.  F.  ft  J.  189;  DaU 
V.  Edmilton,  2  Phila.  266;  Forster  v.  Hale,  3 
Ves.  707;  DittayeY,  Qreenough,  aupra:  Cook  v. 
Barr,  44  N.  T.  156;  Parkhuret  ▼.  Van  Cort- 
landt,  1  Johns.  Ch.  278. 

The  nature  and  terms  of  the  trust  must  be  clear- 
ly and  explicitly  expressed,  and  it  must  in  writ- 
ing clearly  and  unmistakably  appear  not  only 
that  there  is  a  trust  intended,  but  in  whose  be- 
half, for  what  purpose,  and  to  what  extent,  as  to 
the  proportions  of  property  covered  by  it.  And  it 
must  be  so  clearly  expressed  that  no  other  in- 
tention, no  oUier  party,  no  other  terms,  can. 
consistently  with  tne  language  used,  have  been 
intended. 

To  this  general  rule  is  added  the  special  pro- 
vision of  the  Michigan  Statute:  that  the  trust 
must  be  created  by  the  writings  which  fully 
express  and  clearly  define  it. 

Measured  by  those  requirements,  the  trust 
whidi  is  claimed,  and  which  has  been  adjudged 
by  the  court  belowdcannot  be  read  in  the  letters 
of  Palmer  of  the  i8th  and  19th  of  June;  as- 
sumiuff  them  to  have  been  assented  to  by  Lor- 
ing and  acted  upon  by  him,  in  taking  the  con- 
tract in  his  own  name  as  trustee,  and  assuming 
that  he  replied  to  the  letters,  that  he  approved 
of  the  purchase,  and  consented  to  jom  them 
therein. 

The  rule  requiring  the  trust  and  all  its  feat- 
ures and  details  to  be  "  fully  expressed  and 
clearly  defined  upon  the  face"  of  the  writings, 
necessarily  excludes  the  reception  of  or  resort 
to  parol  testimony  to  add  to  the  contents  of  the 
papers. 

This  is  certainly  true  under  the  terms  of  the 
Michigan  Statute;  the  trust  must  there  appear 
"  upon  the  face"  of  the  instrumentB  relied  upon. 
It  is  equally  true  on  general  principles.  No  re- 
sort can  be  had  to  the  acts  of  the  parties  or  to 
parol  evidence  in  general. 

Cooky,  Barr,  eupra;  Shqfter  ▼.  Huntington, 
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58  Mich.  810;  Jaoobi  ▼.  Umer,  50  Mich.126;  Ruth 
Y.  Ob&rbrunner.  40  Wis.  288:  ffune*  Lessee  ▼. 
McNea,  1  Wash.  75;  Bturtewint  ▼.  Siurtecant, 
20  N.  T.  89;  BasdaU  v.  BasdaU,  9  Wis.  879;  1 
Peny,  Trusts,  §  85. 

If  the  trust  alleged  and  found  by  the  oourt 
below  could  be  read  as  a  trust,  fully  expressed 
and  clearly  defined  upon  the  face  of  the  papjers 
creating  it,  so  as  otherwise  to  satisfy  the  require- 
ments of  the  fifth  subdivision  of  section  5578 
of  the  Statute  of  Uses  and  Trusts  of  Michigan, 
still,  it  would  be  a  naked,  passive  trust  and,  as 
such,  unauthorized  under  the  provisions  of  that 
statute.  Under  such  a  trust  no  function  or 
title  would  rest  in  the  trustee;  but  Uie  statute 
would  have  executed  the  trust  immediately  in 
the  cestui  que  trust 

Eiehl  V.  BifMenheimer.  28  Wis.  84;  White  v. 
Fitzgerald,  19  Wis.  480;  Qaodrieh  ▼.  Milwaukee, 
24  Wis.  422;  Ruth  v.  Oberfyrunner,  40  Wis.  268: 
Dodge  v.  WiUiams,  46  Wis.  100;  Smith  v.  Fmt, 
48  Wis.  116. 

It  is  held  in  Michigan  that  every  passive  trust 
is  abolished;  and  that  the  statute  executes  in 
the  beneficiary,  inunediately  upon  the  convey- 
ance, the  legal  titie  to  the  estate  in  which  such 
trust  is  attempted  to  be  created. 

Ready  Y.  Kearsiey,  14  Mich.  215;  BufxlenoY, 
Amperse^^  ^4  Mich.  97;  Sieevens  v.  Barles,  25 
Mich.  44;  Thompson  v.  Waters,  25  Mich.  214; 
M.  E,  Gh.  of  Newark  v.  Olark,  41  Mich.  789. 

Ever,  where  a  trust  is  created,  in  express 
tcrins,  simply  "  to  convey"  to  appointees  or 
beneficiaries,  it  is  held  to  l>e  a  passive  trust,  and 
the  statute  transfers  the  legal  titie  immediately ; 
no  conveyance  from  the  so-called  trustee  bdng 
either  necessary  or  proper. 

Matter  of  Winter,  84  N.  Y.  667;  Clark  ▼. 
Davenport,  1  Bosw.  115. 

And  it  IB  not  pretended  that  Loiing^i  alleged 
duties  extended  even  as  far  as  that,  "  to  con- 
vey." He  was  only  to  hold  in  trust  So 
timt.  if  the  complainant  has  succeeded  in  es- 
tablishing the  case  made  by^  his  bill,  he  be- 
came the  legal  owner,  by  a  title  actuaUy  and 
completely  vested  in  him,  of  one  third  of  the 
lands  in  controversjr,  and,  being  such  legal 
owner,  he  had  a  plam,  adequate  and  complete 
remedy  at  law  in  an  ejectment  suit;  and  ttie 
present  action,  on  the  compUdnant'a  own  the- 
ory of  the  case,  is  obviously  but  an  ejectment 
biD  in  disguise,  and  one  which  a  oourt  of 
equity  ought  not  to  toleratetjor  sustain. 

Neither  does  the  bill  claim,  nor  the  evidence 
establish,  any  trust  in  Loring  by  imfdicatiiHi  of 
law. 

There  being  no  resulting  trust  possible  under 
the  Statutes  of  Midhigan  m  favor  of  a  par^ 
paying  the  consideration  for  a  purdiase  of  lands 
conveyed  to  another  party,  the  only  oUier  trust 
that  could  arise  by  operation  of  law,  or  by  im- 
plication of  law,  is  by  establishing  a  case  of 
fraud  or  mala  fides  in  the  original  acqoisitkm  of 
tiie  title. 

LUnfiY,  SpOlei,  8  Atk.  150. 

Having  expressly  consented  to  and  leouested 
the  acquisition  of  the  titie  by  Loring,  Palmer 
cannot  now  complain. 

Sturtevant  v.  Sturtevani,  supra;  Eunt  ▼.  Bob- 
erts,  40  Me,  1S7. 

There  is  nothing  in  the  case  presented  but  a 
parol  trust;  a  trust  created  out  of  materials  from 
which  the  law  forbids  it  to  be  constructed;  a 
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promise,  it  mar  be  called,  to  bold  in  tmst;  a 
promise  to  hola  for  the  benefit  of  another.  In 
other  words,  it  ia  nothing  but  an  agreement^ 
void  under  the  Statute  of  Frauds,  which,  in  tha 
eye  of  the  law,  is  nothing. 

Shafter  v.  Huntington,  53  Mich.  810,  815. 

The  fraud  or  acts  amounting  to  an  abuse  of 
confidence,  from  which  the  law  will  imply  a 
promise,  are  those  committed  at  the  time  of  the 
purchase.  No  subsequent  act  on  the  part  of  the 
purchaser  can  be  made  the  foundation  of  a  trust 
by  implication  of  hiw. 

Keltum  ▼.  Smith,  supra;  1  Perry,  Trusti, 
§188;  FlekeU  y,  Durham,  109  Mass.  419; 
Phmips  V.  Hua,  101  Pa.  567;  Levy  v.  Drush, 
45  N.  Y.  589;  WheOerY.  Reynolds,  66  N.T.  282; 
Wood  V.  Babe,  96  N. Y.  426;  SmithY.  Bumham, 
8  Sumn.  485;  Steers  v.  Steere,  supra. 

It  is  not  sufficient  to  show  by  parol  that  one 
bought  with  his  own  money  for  the  use  of  an- 
other, "  because  that  woula  be  to  overturn  the 
Statute  of  Frauds." 

BlairY,  J%m,  4Blackf.  645;  BottfordY.  Burr, 
2  Johns.  Gh.  405;  Persons  v.  PhOan,  184  Mass. 
109:  PwreeU  v.  Minor,  4  Wall.  518  (71 U.  S.  bk- 

18,  L.  ed.  485).  See  also  Fisdhli  v.  Damareslp, 
8  A.  K.  Marsh,  24;  Randall  v.  Howard,  2  Black, 
589  (67  U.  S.  bk.  17,  L.  ed.  269);  2  Reed,  Stat 
Fr.  §  822;  Moots  v.  Scnven,  83  Mich.  504; 
Taylor  v.  Boardman,  24  Mich.  287. 

In  view  of  the  long-continued  acquiescence 
of  the  complainant  in  Loring's  disavowal  of  all 
interest  on  complainant's  fulrt  in  the  lands  in 
controversy,  and  of  his  gross  and  unexcused 
laches  in  the  presentation  of  his  claim,  the 
court,  as  a  court  of  equity,  should  have  dis- 
missed the  bilL 

The  character  of  the  property,  as  mining  and 
speculative  property,  is  a  leadine  consideration 
in  respect  to  the  application  of  the  doctrines  of 
acquiescence  and  laches. 

Smmour  v.  Freer,  8  Wall.  216  (75  U.  S.  bk. 

19,  L.  ed.  806);  Bussea  v.  Mill&r,  26  Mich.  1; 
Pteree  v.  Pieree,  22  Northwest.  Rep.  (MichO  81 ; 

V.  Bdm&ndson,SI>^.JfL&  Q.  787;  Hums 


V.  Beale,  17  WaU.  386  (84  U.  S.  bk.  21,  L.  ed. 
602);  Nettles  Y.  Nettles.  67  AhL  599;  PhUippiY. 
Philippe,  115  U.  8.  151  ^k.  29,  L.  ed.  836\; 
Sullivan  v.  P&rHand  S  K.  B.  B.  Cfo,UXJ.6. 
806  (Bk.  24,  L.  ed.  824);  Brown  v.  Ch,  qfBuena 
Vista,  95  U.  S.  157  (Bk.  24,  L.  ed.  4&);  Qod^ 
den  Y.  JBSmmeU,  99  U.  S.  201  (Bk.  25,  L.  ed. 
481);  Oer.  Am.  Seminary  y.  Kitfer,  48  Mich. 
105;  mmward  r.  Nat.  Bank,  96  U.  8.  611  (Bk. 
24,  L  ed.  855):  Orymes  v.  Sauders,  98  U.  8. 56 
(Bk.  28,  L.  ed.  TW^;  Psndergaat  v.  Turton,  1 
Younge  ft  0.  Ch.  110;  BameH  v.  Vivian,  8  L. 
J.  Oh.  518;  Bvantf  Appeal.  81  Pa.  278;  Pol- 
lardY.  Clayton,  1  Eay  ft  J.  462;  IkoinLiek  Oil 
Co,  ▼.  Mwrhwry,  91  U.  8.  585  (Bk.  28,  L.  ed. 
828);  Bule  v.  JeweU,  18  Oh.  Div.  660;  AUen  v. 
AJUm,  i7  Mich.  74;  Pratt  ▼.  Cat,  Min.  Go.  9 
Sawy.  854;  Harlow  ▼.  Lake  S.  Iron  Co.  41  Mich. 
588:  HaffY.  J9b/;  64  Hich.  511. 

Messrs,  AsUej  Pond  and  Hoyt  Post,  foi 
appellee: 

BaUroad  Co,  v.  Dwrani,  95  U.  8.  576  (Bk.  24, 
L.  ed.  891)  holds:  "When  a  conveyance  of  real 
estate  is  noade  to  the  grantee  as  trustee,  without 
setting  forth  for  whom  or  for  what  purpose  he 
is  trustee,  parol  evidence  is  admissible  to  estab- 
lish the  fact."  That  case  came  up  from  Ne- 
braska,  but  the  Nebrasks  Statute  of  Frauds  al 
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thftt  time  was  identical  with  the  Stotute  of 
mdiiffan  Invoked  by  the  defendants  here. 

Appljine  that  ruling  to  this  case,  and  the 
undisputea  oral  admissions  and  declarations 
made  by  Loring  to  Frue  and  Palmer  at  the  in- 
terview in  July,  1868,  taken  with  the  contract 
from  Mason,  running  to  Loring  as  trustee,  make 
out  a  perfect  case  for  complainant 

1  Peny,  Trusts,  §  82,  citing  Orippt  ▼.  Jee,  4 
Bro.  Ch.  472;  HoUingthead  v.  Alien,  17  Pa.  St. 
275;  Prew9t  v.  Gratz,  1  Pet.  C.  C.  864;  Mot- 
to»  V.  Teitart,  2  Younge  d;  C.  Ch.  67;  Hutchr 
ina  V.  Lee,  1  Atk.  447;  Uane  v.  Leggett,  26  Barb. 
889.  Bee  also  Browne,  Stat.  Fr.  §  111;  Ktnge- 
htrv  V.  Bumeide,  58  SI.  800;  Urann  v.  OoaUs, 

109  Mass.  581. 

The  courts  have  uniformly  opposed  such  a 
ittingent  construction  of  the  Statute  of  Frauds 
as  would  encourage  its  use  as  a  cloak  or  protec- 
tion of  frauds. 

No  particular  formality  is  reonired  or  neces- 
sazy  in  the  creation  of  a  trusi.  It  may  be  by 
an  express  declaration,  or  by  any  informal  mem- 
orandum; BeOamv  v.  Burrow,  Cas.  t.  Talb.  97: 
^bft^v.i^Ctf^,  10 Johns. 495;  Oone^.LeggeU 
and  Urann  v.  Chates,  eupra:  or  by  letters,  J%r«- 
Ur  V.  MmU,  8  Yes.  Jr.  696;  S.  O.  5  Ves.  808; 
MofUagtu  v.  Sdyee,  10  Gray,  609;  Kingsburv  v. 
AtfTwufe,  58 111.810;  by  a  pamphlet,  &srr0&  v. 
lev,  16  Mass.  221;  by  a  receipt,  Faason  v.  FMveff, 

110  Mass.  892;  Igr  a  deposition  or  affidavit,  Kn- 
iMy  V.  JPiUaw,  16yt.525;  byarecital inabond, 
QemeeY.  7Vadeirnen'$Bank,AQ8LndlA(i2;  Broffi 


V.  Patdk,  42  Me.  502;  by  recital  in  a 
Wfiphl  V.  DaugUm,  7  N.  Y.  564;  though  the 
deed  run  to  third  parties,  Barrett  v.  Joy,  eupra; 
or  by  an  answer  in  chancery,  Pation  v.  Uhamber- 
lain,  44  Mich.  5  and  cases  cited;  HutdUneon  y. 
TindaU,  2  Green,  Ch.  857;  Maeeuibin  v.  Orwn- 
•fff,  7  GUI  &  J.  157;  Barron  v.  Barron,  24  Vt. 
875;  in  short  by  any  writing  in  which  the  fidu- 
cial relation  Mtween  the^arties  and  its  terms 
can  be  clearly  rea^.  1  Perry,  Trusts,  §  82; 
Browne,  Stat  of  Frauds,  §§  SB,  109. 

The  question  has  arisen  whether  the  change 
in  the  wording  of  the  statute,  requiring  the 
trust  to  be  created  or  declared  by  an  instra- 
ment  in  writing,  works  any  change  in  the  con- 
itraction  to  be  given  to  it,  and  the  rulings  seem 
to  have  been  almost  uniform  that  it  does  not 

Pinnoek  v.  (Xough,  16  Yt  508;  Jenkins  v.  El- 
iMge,  8  Story,  294;  Urann  v.  Coatee,  109  Mass. 
Kl,  585;  Barrett  v.  Jew  and  Faxon  v.  FoVoey, 
mra;  Richardson  v.  Woodbury,  48  Me.  206; 
MeClettan  v.  McClettan,  65  Me.  500;  Coree  v. 
LBggeU,  Wright  v.  DovgUue,  w/pra;  Cook  v. 
Burr,  44  N.  Y.  156;  PatUm  v.  Chamberlain, 
nmra;  WkiU  v.  Fitzgerald,  19  Wis.  480. 

FrcoB  the  f or^^ing  authorities  it  seems  well 
otablished  that  the  words  "created  or  de- 
daied,"  mean  nothing  different  from  "  mani- 
fested or  proved  "  and  that  the  words  ' '  by  deed 
or  conveyance  "  do  not  substantially  change  the 
eoostruction  given  to  the  statute. 

Peny,  Trusts,  sec.  8i;  Browne,  Stat  of 
Fraods,  sec.  104. 

But  conceding  these  writinn  to  have  been 
nffident  under  the  Statute  of  Frauds  to  estab- 
Hah  an  express  trust,  is  the  matter  affected  by 
the  Michigan  Stotute  of  Uses  and  TrusU? 

This  stotute  was  adopted  from  New  York, 
and  most  of  ito  provisions  are  identical  with  the 
New  York  Statute  of  1880. 
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The  object  and  effect  of  the  stotute  is  fully 
discussed  in  Wiltord's  Equity,  p.  414  et  eeg., 
and  Washburn  on  Real  Property,  Vol.  2,  p.  212. 

It  was  enacted  in  Michigan  m  the  Revision 
of  1846,  and  stands  as  chapter  63,  Rev.  Stot 
1846.  But  a  very  important  modif  cation  is 
made  in  section  11  of  the  Act  The  Xew  York 
Stotute  specifies  but  four  purposes  for  which 
an  express  trust  may  be  created. 

The  Michigan  Stotute  adds  a  fifth. 

Wisconsin  in  1849  enacted  the  Michigan  Stot- 
ute verbatim. 

The  effect  of  subdivision  tye  seems  never 
to  have  been  directly  passed  upon  by  the  Mich* 
igan  Supreme  Court^  but  in  Wisconsin  it  has 
been  fully  discussed  in  several  cases.  In  Mar- 
inn  V.  Titewyrth,  10  Wis.  820,  it  was  overlooked, 
and  the  New  York  decisions  followed.  But  in 
Whiter,  Fitigerald,  eupra,  Qoodrich  v.  Milwau- 
kee, 24  Wis.  422,  and  Biehl  v.  BingenJieimer,  28 
Wis.  84,  the  cases  turned  upon  the  effect  to  be 
given  to  this  section. 

In  Ooodridi  v.  JiUiDaukee  the  case  of  Mar- 
ifin  V.  7\tsioorth,  eupra,  is  expressly  overruled, 
and  White  v.  Fitzgerald  approved  and  followed. 
The  court  holds  as  to  said  fifth  subdivision 
as  follows: 

"  The  addition  of  that  subdivision  to  the  four 
which  precede  it  and  which  are  found  in  the 
Stotute  of  New  York  estoblisbes,  as  it  was  un- 
doubtedly intended  to  do,  a  policy  in  this  Stote 
upon  the  subject  of  active  trusts  entirelv  diffet*- 
ent  from  that  which  prevails  in  the  Stote  of 
New  York.  It  shows  very  clearly  that  no  act- 
ive trusts  were  intended  to  be  affected  or  aboN 
ished  by  any  provision  of  the  stotute,  though 
the  language  of  some  of  ite  sections^  literally 
construed,  may  be  broad  enough  \p  include 
them." 

Has  the  trust  thus  estoblished  been  since 
abandoned  or  abro^ted? 

Upon  thjs  question  the  burden  of  proof  is 
upon  the  trustee,  as  held  in  Seymour  v.  Freer, 
8  WalL  202,  316  (75  U.  S.  bk.  19,  L.  ed.  306, 
811).  See  also  Prevoet  v.  QraUL  6  Wheat.  481. 
497  (19  U.  S.  bk.  5,  L.  ed.  811,  815). 

To  abrogate  a  trust  by  denial  and  tacit  ac- 
quiescence there  must  be  a  definite  act  of  de- 
nial, of  unmJstokable  import,  and  not  a  mere 
ambiguous  and  uncertain  declaration  of  future 
intent  The  ^  must  be  of  a  nature  somewhat 
aUn  to  what  is  requisite  in  adverse  possession, 
or  to  what  would  amount  to  an  ouster  as  be- 
tween tenants  in  common. 

Campau  v.  Campau,  45  Mich.  867. 

In  the  absence  of  any  change  in  title  or  sur- 
roundings or  of  any  ciroumstonce  calling  upon 
the  cestui  que  trust  to  assert  his  rights  or  stand 
estopped,  mere  tadt  acquiescence  will  not  bar 
a  direct  express  trust  wnere  the  interest  is  one 
in  real  property,  imless  continued  at  least  so 
long  as  to  constitute  a  bar  at  law  under  the 
Stotute  of  Limitotions. 

Perry,  Trusts,  sec.  864;  Ang.  Lim.  sec.  468, 
note  2;  Story,  ^.  Jur.  sec.  1521  a. 

In  Baker  v.  Whiting,  8  Sumn.  475,  486,  Mr. 
Justice  Story  says:  "  I  apprehend  that  in  the 
case  of  a  trust  of  lands,  nothing  short  of  the 
stotute  period  which  would  bar  a  legal  estate 
or  right  of  entry  would  be  permitted  to  operate 
in  equity  as  a  bar  to  an  equitoble  estote." 

See  also  WiUiams  v.  First  Presb.  Society,  1 
Ohio  Bt.  478;  Kane  v.  Bloodgood,  7  Johns.  Ch. 
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90;  Bob&rt$on  ▼.  Wood,  16  Tex.  1;  Eunter  ▼. 
fftObard,  26  Tex.  687;  HtObeU  ▼.  Medbary,  68 
N.  Y.  98;  Memam  t.  Hasacm,  14  Allen,  616; 
Oompo  T.  Jackson  Iron  Co,  49  MicK  89. 

Tne  writings  indicate  only  that  the  purchase 
was  intended  to  be  a  Joint  purchase  on  behalf 
of  Palmer,  Frue  and  Loring;  but  a  Joint  pur- 
chase means  a  purchase  in  equal  interests,  if 
nothing  to  the  oontrai^  appears.  Up  to  the 
time  ofthe  deed  from  Mason  to  Loring  in  trust, 
February  18,  1869,  there  was  nothing  more 
definite  than  the  clear  inference,  from  the  fact 
that  the  purchase  was  a  Joint  one  as  to  what 
the  respective  interests  were.  The  case,  then, 
upon  tne  writings  as  they  appear  up  to  that 
time,  stands  Just  as  it  would  if  the  deed  instead 


of  running  to  Loring  in  trust,  had  been  to  Lor- 
ine  in  trust  for  himself,  Frue  and  Palmer. 
Then  it  is  clear  the  interests  would  have  been 
equal. 

WhiU  ▼.  Fitegerald,  supra;  Freem.  Coten- 
ancy and  Partition,  sec.  165;  Jarrett  r.  Johnson, 
11  Gratt.  827;  Shiels  ▼.  Stark,  14  Ga.  429;  JE»- 
wards  ▼.  Edwards,  89  Pa.  St.  369;  Long  v.  Mo- 
Dougald,  28  Ala.  418;  Dashiel  v.  Collier,  4  J.  J. 
Marsh.  602;  Campau  ▼.  Campau,  44  Mich.  81; 
Eberts  v.  Fisher,  44  Mich.  651;  1  Washb.  Real 
Prop.  4th  ed.  642,  sec.  2,  653,  sec.  8;  CliaUe- 
foux  T.  Dudiamu,  8  Wis.  287;  Shove  v.  Dow,  18 
Mass.  529;  Bigourney  v.  Eaton,  14  Pick.  414; 
Durant  v.  Johnson,  19  Pick.  644;  Northrup  ▼. 
McOill  27  Mich.  234;  EutMnsonv,  Dubois,  46 
Mich.  148;  Shoemaker  ▼.  Smith,  11  Humph.  81; 
Edwards  v.  Edwards,  89  Pa.  884;  Buck  v. 
Bwagey,  85  Me.  41. 

Mr.  Geo.  F.  Edmunds,  also  for  appellee: 

The  trust  may  be  proved  by  any  species  of 
written  evidence,  and  does  not  require  any 
formal  declaration  or  instrument. 

Compo  V.  Jackson  Iron  Co.  49  Mich.  89.  See 
also  notes  to  Howell's  Annotated  Statutes  of 
Mich.  Vol.  2,  p.  1447. 

The  prior  operations  of  the  parties  and  the 
fact  of  the  trade  with  Mason  for  this  land  being 
made  by  Palmer  and  Frue,  and  Loring  being 
asked  by  letter  and  telegraph  to  complete  the 
purchase,  and  bis  doicg  so  and  taking  the  con- 
tract of  Moso^  to  himself  as  trustee,  and  his 
admission  in  his  answer  that  he  did  so  on  this 
state  of  written  communication,  demonstrated 
that  a  trust  was  intended  and  created  in  him  by 
writings. 

The  only  pomt  really  made  by  Loring  was 
that  Palmer  did  not  furnish  his  share  of  the 
purchase  monej,  and  that  he  (Loring)  had, 
therefore,  the  nght  to  appropriate  the  land  to 
himself  for  this  cause  alone. 

This  point  was  insisted  upon  before  the  ac- 
counts were  taken.  Now,  an  account  being 
taken,  it  appears  that  Loring  had  in  his  own 
bands  funds  of  Palmer  all  the  time,  subject  to 
his  control,  more  than  adequate  to  satisfy  all 
Palmer's  one  third  of  the  purchase  money. 
This  is  now  demonstrated  by  final  report  of 
the  master,  not  excepted  to. 

The  contract  of  Loring,  as  trustee,  with  Ma- 
son to  convey  to  Lorins,  in  trust,  the  land,  is  in 
itself  a  full  and  suffldent  declaration  of  the 
trust;  and  parol  evidence  is  admissible  to  ascer- 
tain who  the  beneficiaries  were. 

R.  B.  Co.  T.  Durant,  96  U.  S.  676  fflk.  24, 
L.  ed.  891);  Oowea  ▼.  Bprings  Co.  100  U.  S.  66 
(Bk.  25,  L.  ed.  647). 
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Section  6671,  Howell's  Statutes  of  MicJiigui 
(subsection  9),  declares  that: 

"The  preceditig  seventh  section  shall  not  ex- 
tend to  cases  where  the  alienee  named  in  the 
conveyance  shall  have  taken  tiie  same  as  an 
absolute  conveyance  in  his  own  name  without 
the  knowledge  or  consent  of  the  person  paying 
the  consideration,  or  when  such  alienee,  in  vio- 
lation of  some  trust,  shall  have  purchased  the 
lands  so  conveyed  with  moneys  belonging  to 
another  person." 

Now  in  this  case  there  is  no  contradiction  in 
the  answer  or  evidence  that  the  purchase  was 
expected  and  intended  to  be  on  Joint  account  of 
Palmer,  Frae  and  Lorine;  and  in  such  case  it 
is  clear  that  Loring  should  have  taken  the  con- 
tract from  Mason  to  convey  to  all  three.  But 
without  the  knowledge  of  Palmer  or  Frue, 
Loring  took  the  contract  to  himself,  as  trustee, 
without  naming  in  the  contract  the  other  ben- 
eficiaries. 

Afterwards,  when  havine  money  enough  of 
Palmer's  to  pay  more  than  all  of  Pauner's  snare, 
he  took  a  deed  directly  to  himself  without  the 
knowledge  or  consent  of  Palmer.  Li  so  doing 
he  brouf^ht  himself  directly  within  section  5571 
of  Michigan  Statutes  and  became  a  trustee  for 
Palmer  ex  maleficio. 

Whatever  may  have  been  the  difficulties  when 
the  decree  was  made  below,  before  it  appeared, 
as  it  now  does,  that  Loring  had  sufficient  funds 
of  Palmer's  to  pay  his  share,  there  can  be  now 
none  whatever,  for  there  was  in  the  hands  of 
Loring  sufficient  funds  of  Palmer's  to  supply 
his  whole  share  of  the  consideration  to  be  paid 
to  Mason  for  the  land,  and  so  there  could  have 
been  no  fault  or  laches  whatever  on  the  part  of 
Palmer.  And  as  is  admitted  in  the  answer  and 
proved  by  the  papers,  there  was  at  first  a  law- 
ful trust,  duty  and  obligation  on  the  part  of 
Loring,  that  trust  would  continue  until  Loring 
could  get  rid  of  it  by  showing  a  failure  of  du^ 
or  laches  bv  Palmer.  This  is  confessedly  neg- 
atived by  the  master's  report,  showing  that  all 
Palmer's  funds  were  in  Lorin^'s  hands  and  at 
his  disposal,  and  that  he  has  m  fact,  keeping 
all  the  accounts  himself,  more  than  enough  of 
Palmer's  money  to  pay  for  Palmer's  one  third 
interest  in  the  land  so  to  be  acquired. 

If  Loring,  in  this  state  of  circumstances,  took 
the  actual  and  legal  conveyance  from  Mason 
directly  to  himself  personally,  and  not  in  trust, 
(which  does  not  distinctly  appear  in  the  papers), 
then,  within  the  express  provision  of  the  Mich- 
igan Statute,  Loring*s  conduct  was  a  fraud 
upon  the  rights  of  I^almer,  and  is  capable  of 
being  redre^ed  by  the  method  contained  in  the 
decree  below. 

Mr.  Chitf  Justice  WsLitede^Yered  the  opin- 
ion of  the  court: 

This  is  a  suit  in  equity  brought  by  Charles 
H.  Palmer,  the  appellee,  afidnst  ElishaT.  Lor- 
ing and  Charles  A.  Welch,  the  appellants,  to 
obtain  a  conveyance  of  one  undivided  third 
part  of  the  N.  i  of  the  N  W.  ^  and  of  the  N. 
W.  i  of  the  8.  W.  h  dec.  28,  T.  66,  N.  R.  38 
W.,  Houghton  Coun^,  Michiffan,  containing 
in  all  120  acres,  on  the  groundf  that  the  lands 
were  bought  from  Thomas  F.  Mason  for  Lor^ 
ing,  Palmer,  and  William  B.  Frue,  and  the 
title  taken  by  Loring  in  trust  for  himself  and 
his  associates.    The  material  facts  are  these: 
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From  the  year  1856,  and  perhape  before, 
Mmer,  Loring  and  Frue  had  been  engaged 
in  the  purchase  of  lands  in  the  upper  peninsula 
of  Michigan,  in  the  formation  of  mining  corpo- 
rations, and  in  the  purchase  and  sale  of  mlnmg 
stocks.  Frue  resiaed  at  the  time  in  Houghton 
County,  which  was  in  the  upper  peninsula. 
Palmer  at  Pontiac,  Micbigan,  and  Ix>ring  at 
Boston,  Massachusetts,  but  Palmer  spent  much 
of  bis  time  at  the  peninsula  and  in  its  vicinity. 
During  all  the  time  the  purchases  were  gener- 
ally imide  and  the  tities,  both  of  lands  and 
stocks,  taken  in  the  name  of  Loring,  as  trustee 
for  all  the  parties  in  interest.  Among  other 
lands  purchased  in  this  way  were  some  which 
were  afterwards  put  into  me  Ossipee  Mining 
Company,  a  minmg  corporation  promoted  by 
these  parties,  with  a  capital  stock  consisting  of 
20.000  shares,  of  which  Loring  and  Frue  each 
owned  2,250,  and  Fkdmer  2,220. 

Under  these  circumstances  Palmer  and  Frue 
met  Thomas  F.  Mason  of  New  York,  at  Hough- 
ton, and  negotiated  with  him  for  the  purchase 
of  Uie  lands  in  question.  The  price  was  to  be 
$20,000;  payabfe  $5,000  down,  $7,600  hi  six 
months,  and  $7,600  in  eight  months,  with  in- 
terest at  the  rate  of  7  per  cent  per  annum  on 
the  last  two  sums.  No  contract  was  executed 
at  the  time,  as  Mason  preferred  a  form  which 
he  had  at  home,  and  the  matter  was  postponed 
antil  he  got  there,  with  the  understanding  that 
Loring  should  execute  the  fonnal  contract  in 
New  York,  and  pay  Uie  $6,000.  A  memoran- 
dom  of  the  transaction  was,  however,  made  at 
the  time  and  assented  to  by  both  parties.  This 
memorandum  has  been  lost,  but  the  testimony 
shows  that  it  was  substantially  the  same  as  the 
contract  made  with  Loring,  hereinafter  referred 
(0,  except  that  either  "Charles  H.  Palmer  and 
_^  William  B.  Frue"  were  named  as  vendees,  or 
i^i    "Charles  H.  Palmer  and  his  associates." 

The  same  day  this  occurred  Palmer  wrote 
from  Michigan  to  Lorinff,  in  Boston,  as  follows: 
''Kiearsarge  Mining  Company, 
Calumet,  Mich.  Juns  18th,  1868. 
"E.  T.  Loring,  Esq., 

*'I>ear  Sir:  I  have  this  day  bought  of  T.  F. 
Mason  the  following  lands  in  the  Hecla  section 
28,  namely:  the  north  half  of  the  northwest 
quarter,  and  the  northwest  quarter  of  the  south- 
westquarter,  in  all  120  acres,  for  $20,000;  $5,000 
down,  $7,500  in  six  months,  and  $7,500  m 
eight  months,  with  7  per  cent  interest  on 
the  last  two  sums.  I  had  the  contract  drawn 
up  and  was  ready  to  pay  him  the  $6,000  down; 
but  as  he  had  Just  come  from  Ontonagon  and 
the  boat  was  to  leave  in  two  hours,  he  preferred 
to  return  to  New  York  and  vmte  such  a  con- 
tract as  he  had  giyen  Hurlburt  on  his  purchase, 
and  have  you  execute  the  contract  and  pay  him 
the  $5,000.  He  will  then  send  you  the  con- 
tract, and  I  want  you  to  see  it  carried  out  in 
aU  respects.  Mason  agrees  that  if  you  are 
away  or  do  not 'do  this,  ne  will  send  it  to  mc  to 
do,  and  to  carry  out  as  I  have  agreed  to  do. 
Mr.  Mason  has  given  me  his  word,  in  tiie  pres- 
«Doe  of  Frue,  that  all  this  shall  be  done  as  he 

r)ed,  and  that  I  shall  have  the  land— making 
word  as  eood  as  his  deed.    There  was  not 
time  to  do  this  before  Mason  left,  and  I  want 

£«  to  treat  him  in  this  matter  without  doubt- 
ghim  at  alL  I  will  write  you  again  this 
evoDiog  and  send  the  oontiact  I  had  drawn  up. 
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He  has  a  copy  of  it,  with  the  terms  as  I  have  [tS4] 
stated.  This  matter  is  venr  important  The 
purchase  will  add  to  the  Ossipee  five  dollars 
per  share  at  once  in  actual  value.  I  do  not 
want  anything  said  of  this  at  alL  You  will 
see  by  this  that  we  shall  get  a  division  with 
the  Hecla  so  as  to  get  what  will  make  a  mdne 
out  of  it  by  itself.  We  can  make  the  Calumet 
vem  by  this  over  8,200  feet  hi  Isagth.    The 

C chase  is  very  important.  I  send  uiis  by  the 
ds  of  Randall,  and  will  write  aeahi  to-night 
by  mail  Do  not  mention  this,  fi  you  can,  I 
would  fp  to  New  York  and  see  Mason  and 
dose  this  at  once.  In  no  esse  will  this  be  neg- 
lected. It  is  a  fortune  to  us  if  well  bandlea. 
Mason  has  the  contract  which  I  drew  up,  and 
will  show  it  to  you.  But  tUs  will  tell  you 
what  is  to  be  done.  I  give  a  sketch  of  the  land. 
When  I  present  the  whole  matter  you  will  see 
how  important  it  is  to  us.  We  can  take  from 
Hecla  from  1,550  to  2,805  feet  in  length,  and 
still  give  them  out  of  this  purchase  double  the 
amount  of  mining  value  that  we  eet  from  them. 
The  fact  is,  this  ground  bought  u  worth  more 
to  them  than  the  ground  next  to  Ossipee.  It  is 
for  this  reason  that  I  do  not  want  anything 
said  till  we  have  fully  considered  this  matter 
together  and  see  how  we  shall  open  it  to  Shaw. 
This  is  a  rough  sketch  of  the  land  bought.  The 
vein  is  nearer  to  it  than  I  have  given  the  dotted 
lines,  as  if  made  to  divide  between  them.  Hecla 
would  be  free  then  to  give  us  100  acres,  50  of 
which  would  carry  the  vein,  and  we  should 
give  them  100,  all  of  which  would  carry  the 
vein.  You  will  see  the  importance  oi  this 
matter,  and  that  we  should  not  say  anything 
till  we  consult.  The  Hecla  is  rich  and  we  can 
make  the  Ossipee  as  rich. 

"Truly  Yours,       Charles  H.  Palmer." 
The  next  day  he  wrote  again  as  follows: 
"Eearsarge  Mining  Company, 

Calumet,  Mich.,  June  19th,  1868. 
"E.  T.  Loring,  Esq., 

"Dear  Sir:  I  have  drawn  a  map  of  the  land 
bought  of  Mason.  The  Hecla  owns  all  in  the 
section,  but  the  40  and  80.  You  may  sa^  that 
Shaw  will  not  do  anything  about  it.  We  can 
wait  as  long  as  he  can,  as  we  have  enough  to 
mine  till  the  Hecla  needs  some  of  this  land. 
The  least  I  would  take  now  would  be  the  80 
next  the  Ossipee,  through  which  the  lode  runs, 
and  most  likely  with  the  right  of  mine  perpen- 
dicular to  the  vein  in  the  direction  of  the  line 
A  B.  I  do  not  think  best  now  to  say  anything 
to  Shaw  about  this.  I  have  given  on  the  other 
side  the  land  in  the  Calumet  section  14,  bought 
by  Hurlburt.  I  could  have  bought  this  a  year 
ago  last  winter  for  $40,000,  including  the  120 
now  bought.  If  I  had  done  so,  we  could  now 
have  this  land  in  28  for  nothing,  as  Shaw  will 
have  to  buy  Hurlburt  out  even  at  $100,000. 
Stanton,  who  now  has  the  Huron,  is  intending 
to  buy  Hurlburt  out  in  14,  and  I  wish  you  would 
see  him  when  he  returns,  and  urge  him  to  do 
it.  Hurlburt  bought  of  Mason  some  1,200  acres 
of  land  in  14. 15, 11, 22,  and  28.  If  Stanton  can  [325] 
get  the  land  in  14,  480  acres,  and  the  land  in  22, 
on  the  east  half,  I  i^ould  like  it,  as  the  land  in 
22  is  desirable  for  us.  Hurlburt  offered  the 
Umd  in  14  to  Stanton  for  Huron  stock.  This 
would  be  a  good  thing  for  Stanton.  I  shall 
write  Stanton  on  this  subject.  This  matter  is 
not  to  be  talked  about    I  had  a  long  talk  with 
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StantoD,  and  be  is  inclined  to  bay  it    He  has 
let  Hurlburt  have  money. 

^'I  send  the  duplicate  of  the  contract  I  gave 
Mason.  Mason  is  to  write  a  contract  like  his 
contract  with  Hurlburt,  and  send  to  you.  Ma- 
son talked  this  matter  over  with  Frue  and  my- 
self, and  says  we  shall  have  this  land  as  aji^reea, 
and  that  his  word  is  as  good  as  his  deed.  I 
trust  nothing  will  be  left  undone  to  carry  this 
out,  and  you  had  better  go  io  New  York  and 
see  it  done.  We  shall  get  out  of  Hecla  all  I 
have  indicated.  The  land  we  would  exchange 
is  more  convenient  on  surface  and  underground 
for  them  than  what  they  would  give  us.  It 
will  be  under  their  machinery  and  improve- 
ments. This  is  a  great  thing  for  Ossipee.  You 
had  better  telegraph  me  as  soon  asthils  is  done, 
as  I  shall  be  most  anxious  aboat  it.  I  wrote  to 
you  tosiay  and  sent  by  Randall,  and  I  write 
this  by  mail.  I  shall  put  a  note  on  this  for 
Burr  to  open,  in  case  you  should  be  absent.  On 
the  |6,000  to  be  paid  down,  pay  interest  if  Ma- 
son wants  it.  If  Burr  reads  this,  I  wish  him  to 
see  all  is  done  which  he  can  do.  Send  the 
$5,000  in  case  you  are  not  there  to  execute  the 
papers,  saying  that  you  will  execute  them  and 
return  them  as  soon  as  vou  get  home,  as  they 
can  be  sent  to  you.  I  do  not  want  anything  by 
which  Mason  can  get  out  of  this.  He  agreed 
that  if  there  was  any  hindrance  on  your  part, 
to  send  them  to  me  to  execute. 

"The  S.  P.  is  dohig  finel^^,  80  tons  a  week. 
To-day  60  tons  have  been  shipped,  and  by  Mon- 
day morning  there  will  beat  the  smelting  works 
60  tons  unsmelted.  I  think  we  have  a  sure 
thing  in  the  8.  P.  We  must  make  a  family 
concern  of  Ossipee,  and  I  would  not  sell  any 
stock  in  it.  We  can  make  it  put  on  its  own  im- 
portance. This  we  will  do.  I  see  this  matter 
clearly.  I  write  in  haste  and  do  not  read  over. 
13261  '*Truly  Yours,        Charles  H.  Palmer. 

^*Be  particular  to  say  nothing  about  Stanton's 
wishes.  We  need  not  buy  any  Heda  unless 
upon  good  time  and  satinactory  prices.  We 
shall  have  a  Hecla  of  our  own.  I  think  the  8. 
P.  will  improve  upon  what  she  is  now  doing. 
The  40  acres  is  less  than  850  feet  from  line  of 
vein.  In  case  you  want  us  to  raise  ft5,000  here, 
write  us  or  telegraph,  and  we  will  use  it  for 
the  mine." 

Enclosed  in  this  was  a  oopj  of  the  memoran- 
dum made  while  Mason  was  m  Michigan.  After 
the  receipt  of  these  letters  Loring  wrote  and  per- 
haps telegraphed  to  Palmer  approving  thepui^ 
chase. 

On  the  25th  of  June  Loring  also  wrote  W 
Hart  Smith,  of  New  York,  ss  follows: 
"Office  of  the  South  Pewabic  Copper  Company. 
81  Eilby  Street, 

Boston,  June  jfJ,  1868. 
"W.  Hart  Smith,  Esq.,  2V«m,,  New  York. 

"  Dear  Sir :  I  received  letter  this  momine 
from  Mr.  Palmer,  who  is  very  desirous  I  diould 
see  Mr.  Mason  before  leavmg  for  the  Lake, 
which  I  intended  doing  on  Saturday,  therefore 
telegraphed  you  this  morning,  requesting  to  be 
advised  as  soon  as  Mr.  Mason  returned,  which 
I  will  thank  you  to  do  by  telegraph  at  the  ear- 
liest date,  as  this  mav  enable  me  to  leave  here 
on  Saturday  eveniujors  boat  and  see  Mr.  Mason 
OD  Monday  morning,  if  not  before. 

"Truly  Yours,       E.  T.  Lorinff." 

Smith  was  the  treasurer  of  the  Quincj  lOn- 
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ing  Company,  of  which  Mason  was  president.* 
On  the  next  day,  June  26,  Mason,  in  New  York, 
wrote  T.  Henry  Perkins,  in  Boston,  as  follows; 
"T.  Henry  Perkins,  Esq. 

**I>ear  Sir:  I  send  herewith  contract  for  sale 

of  120  acres  of  land,  which  I  wish  you  to  [ ^ 

Mr.  Loring,  and  have  him  execute,  either  for 
himself  or  Mr.  Palmer;  (I  made  the  trade  with 
Palmer)  fill  in  the  name  of  whichever  Mr.  L.       t«»  i 
desires,  and  deliver  over  lo  Mr.  Loring  upon 
his  paying  you  $5,000. 

"If  Mr.  Loring  is  not  prepared  to  comply, 
you  will  not  press  the  matter,  but  return  the 
papers.  I  was  tempted  to  sell  bv  the  offer,  but 
perhaps  I  made  a  mistake  ;  probably  I  might 
obtain  more  from  the  Hecla  Company  by  hold- 
ing long  enough. 

"Mr.  Palmer  requested  the  transaction  kept 
private  for  the  present,  so  you  will  please  say 
nothing  about  it. 

«  •  •  •  • 

"Truly  Yours,       Thos.  F.  Mason." 

Between  the  date  of  this  letter  and  June  29, 
Perkins  filled  the  blanks  in  the  contract  with 
the  name  of  Elisha  T.  Loring,  trustee,  and  Lor- 
ing fflgned  it  as  trustee.  He  also  made  the  down 
payment  of  $6,000,  which  was  remitted  by 
Perkins  to  Mason,  so  that  he  got  it  in  New 
York  on  the  29th,  and  on  the  same  day  Palmer, 
in  Michigan,  received  from  Loring,  in  Boston, 
a  telegram  dated  the  27th,  stating  that  the  oon- 
tract  had  been  closed  and  that  he  would  start 
for  Lake  Superior  the  same  day. 

The  following  is  a  copy  of  the  contract  which 
was  thus  executed: 

"This  agreement  made  the  eiflfateenth  (18> 
day  of  June,  one  thousand  ei^t  nundred  ana 
sixty-eight,  between  ThomasT.  Mason,  of  the 
City,  County  and  State  of  New  York,  of  the 
first  part,  and  Elisha  T.  Lorinff,  trustee,  of  tiie 
City  of  Boston,  Coun^  of  Suffolk,  State  of 
Massachusetts: 

"Witnesseth,  that  said  party  of  the  first  part, 
in  consideration  of  the  sumof  twenty  thousand 
dollars  to  be  paid  as  hereinafter  mentioned, 
herebv  agrees  to  sell  unto  the  said  partv  of  the 
second  part  all  the  following  describea  prem- 
ises, to  wit:  situated  in  the  County  of  Houghton 
and  State  of  Michigan,  the  north  half  of  the 
northwest  quarter,  and  the  northwest  quarter 
of  the  southwest  quarter  of  section  twenty- 
three,  in  township  fifty-six,  north  of  range 
thirty-three  west;  which  said  premises  the  said 
party  of  the  second  part  hereby  agree  to  pur- 
chase and  pay  for  in  manner  following,  to  wit: 
the  sum  of  five  thousand  dollars  on  the  execa-  r»Afi 
tion  and  delivery  of  this  instrument;  the  sum  I'Sc 
of  seventy-five  hundred  dollars  at  the  expira- 
tion of  six  months  from  the  date  thereof;  and 
the  sum  of  seventy-five  hundred  dollars  to  be 
paid  eight  months  after  the  date  thereof;  with 
mterest  on  the  sum  of  fifteen  thousand  dollus, 
at  and  after  the  rate  of  seven  per  cent  per  an- 
num, from  the  date  of  this  instrument  till  the 
same  shall  be  paid. 

"It  is  further  agreed,  between  the  parties  to 
this  instrument,  that  said  Mason,  the  party  of 
the  first  part,  will  receive  the  said  sum  of  fif- 
teen thousand  dollars,  or  any  part  thereof,  at 
any  time  prior  to  the  dates  of  payment  herein- 
betoro  mentioned,  and  that,  upon  the  payment 
of  the  entire  sum  of  fifteen  thousand  aoUars 
and  interest,  the  party  of  the  first  part  shall 
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make,  execute,  and  deliver  to  the  party  of  tbe 
■eoond  port,  or  his  assignj^  a  proper  deed  for 
(he  oonTeyiDff  and  assuring  to  him  the  fee 
ample  of  said  premises  free  from  all  incum- 
brances, which  deed  shall  contain  a  general 
warranty  and  the  usual  full  covenants. 

"  It  is  further  agreed  that  said  party  of  the 
second  part  shall  be  entitled  to  immediate  pos- 
session of  said  lands  and  premises  herein  do- 
scribed,  and  shall  pay  all  taxes  or  assessments 
of  every  name  andnature  assessed  and  imposed 
on  said  lands  and  premises  after  this  date. 

"It  is  further  hereby  expressly  understood 
and  agreed  that  the  said  terms  of  payment 
mentioned  in  this  contract  are  hereby  made 
material,  and  that  the  failure  to  pay  any  of 
said  installm^ts  or  interest  on  the  days  named 
for  tbe  pavment  thereof,  shall  render  this  con- 
tract absolutely  null  and  void,  and  that  any  in- 
stallment paid  before  such  failure  shall,  by  such 
failure,  be  forfeited,  and  that,whatever  amount 
may  be  paid,  any  failure  of  payment  of  any  of 
said  installments  and  interest,  as  the  same  shall 
fall  due  and  become  payable,  shall  make  this 
oontract  absolutely  voia,  and  all  rights,  inter 
ests,  or  titles  under  this  contract  sdaU  be  for- 
feited, and  all  and  every  equity  and  right  in 
the  said  par^  of  the  second  part,  his  heirs  or 
waAgDB,  shaSl  thereby  determine  and  become 
void.  The  clause  in  this  oontract  mentioned, 
relative  to  the  execution  of  a  deed  of  the  said 
party  of  the  second  part,  being,  by  the  agree- 
!'«« J  ment  of  the  parties  hereto,  expressly  made  sub- 
ject to  tbe  agreement  of  forfeiture  in  case  of 
any  f  ulure  of  payment  of  said  installments  and 
interest,  as  the  same  shall  fall  due  and  become 
payable. 

^'It  is  further  understood  and  agreed  that 
each  and  eveiy  of  the  stipulations  hereinbefore 
in  this  contract  mentioned  shall  apply  to  and 
bind  the  heirs,  executors,  administrators,  or  as- 
signa  of  the  respective  parties. 

"  In  witness  whereof,  the  parties  to  these 
presents  have  hereunto  set  their  hands   and 
seaia  the  day  aarl  year  first  above  written. 
"Thos.  F.Mason, 
"£.  T   Loring,  Truttee. 
"  Sealed  and  delivered  in  presence  of-- 
'*  Wm.  Hart  Smith,  as  to  signature  of  T.  F. 
Mason. 

"H.  F.  Atwood,  as  to  signature  of  B.  T. 
liorinff.  Trustee." 

On  the  22a  of  June  Palmer  telegraphed  from 
Michiffan  to  Loring  that  he  had  paid  $5,000  for 
him,  lioring,  there,  and  asking  that  he  pay  the 
same  amount  to  Mason  and  execute  the  con- 
tract This  was  Frue's  money,  and  it  was  after- 
wards so  treated  by  all  the  parties.  The  re- 
mainder of  the  purchase  money  was  paid  by 
Lcnring  when  it  became  due,  and  as  soon  as  the 
payments  were  made  in  full  Mason  conveyed 
the  property  as  called  for  by  the  oontract 

Ko  moneys  were  paid  by  Palmer  to  Loring 
with  particular  instructions  to  use  them  in  pay- 
ing for  the  land,  but  Lorinff  had  for  some  years 
lieen  acting  as  the  flnandalagent  of  Palmer  in 
Boston,  and  the  accounts  as  stated  by  the  mas- 
ter show  quite  a  considerable  balance  of  inter- 
est in  favor  of  Palmer  at  the  end  of  the  years 
1887  and  1888,  respectively.  At  first  the  cred- 
tts  to  Palmer  were  principally  from  the  sales 
of  stocks,  but  during  the  years  1867  and  1868 
they  were  mostly  the  prooeeds  of  the  discounts 
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of  Palmer's  notes,  indorsed  by  Loring.  In  the 
latter  port  of  the  year  1868  the  crodit  of  both 
the  parties  seems  to  have  been  somewhat  im- 
paired, and  there  was  considerable  difficulty  iu 
raising  money  to  meet  maturing  obligations. 
The  first  installment  on  the  contract  with  Masou 
fell  due  December  18,  1868,  and  there  were 
notes  of  Palmer  which  had  been  discounted 
maturing  about  the  same  time  to  a  considerable 
amount  To  raise  the  means  to  meet  these  ma- 
turing obligations  Palmer,  at  the  request  of 
Lorinjr,  sold  stocks  of  his  own,  from  which 
f  16,0iK)  in  money  was  realized.  The  sale  was 
negotiated  before  the  installment  on  the  con- 
tract fell  due,  but  the  price  was  not  paid  until 
December  21,  $5,000,  and  December  28, 
$10,000.  All  this  money  was  paid  over  prompt- 
ly to  Loring  for  Palmer's  credit,  and  the  ac- 
counts stated  by  the  master  show  that  on  the 
Slst  of  Decemlier  there  was  a  balance  due  from 
Loring  to  Palmer  of  $17,059.25,  and  Uiat  there 
was  a  oalanoe  of  interest  account  in  Palmer's 
favor  for  the  year  of  $775.55.  In  this  state- 
ment of  the  account  no  charge  is  made  against 
Palmer  for  any  share  of  the  purchase  money 
under  the  Mason  contract  On  the  18th  of 
February,  1860,  when  the  last  installment  to 
Mason  feU  due,  the  accounts  show  a  balance  in 
favorof  Palmer  of  something  more  than  $10,000. 
Between  that  time  and  March  20  this  amount 
was  substantially  all  used  in  payment  of  Palm- 
er's maturing  notes,  but  on  the  last  date  Palmei 
sold  other  stocks,  from  which  $8,000  in  money 
was  realized,  and  put  to  his  credit  After  that, 
in  August,  other  notes  were  paid,  and  at  the 
end  of  the  year  there  was  a  balance  against 
Palmer  of  $1,065.18,  though  the  interest  ac- 
count for  the  j^ear  showed  a  balanoein  his  favor 
of  $802.85.  Here  the  transactions  between  the 
parties  seem  to  have  stopped,  but  on  the  15th 
of  March,  1872,  Loring  sold  stocks  of  Palmer 
which  he  stUl  held  in  his  hands,  from  which 
$12,975  was  realized,  and  afterwards  during 
the  year  other  sales  were  made,  so  that  on  the 
Slst  of  December,  1872,  the  accounts  show  a 
balance  in  favor  of  Palmer  amounting  to 
$15,964.45,  which  included  a  balance  of  inter- 
est account  in  his  favor,  since  the  last  statement, 
of  $687.96. 

In  the  statement  of  the  accounts  to  this  time, 
for  some  reason,  no  charge  was  made  against 
Palmer  for  certain  stocks  purchased  in  1867, 
the  price  of  which  was  $6,276,  nor  for  any  part 
of  the  Mason  purchase,  but  the  amount  other- 
wise to  his  credit  with  Loring  was  sufficient  to 
pay  these  items  in  full,  principal  and  interest, 
and  still  leave  a  balance  due  Palmer  at  the  date 
of  the  decree  amounting  to  $527.52. 

On  the  16th  of  March,  1869,  Loring,  at  the 
request  of  Palmer,  indorsed  on  a  copy  of  the 
oontract  with  Mason  a  declaration  as  follows: 
"  Boston,  March  16.  1869. 

"  Whereas,  Thomas  F.  Mason  has  deeded  to 
E.  T.  Loring,  hi  trust,  the  lands  described  in 
the  within  document,  and  received  therefor  in 
payment  the  sum  mentioned  therein,  with  the 
mterest:  Therefore,  be  it  known,  for  value 
rec^d,  I  hereby  acknowledge  that  C.  H.  Palmer, 
or  WuL  B.  frue,  one  or  either  of  them,  jointly 
or  separately,  are  the  owners  of  the  undivided 
one  feurth  part  of  said  lands,  and  I  hereby  ob- 
ligate myseu,  heirs,  and  executors  to  account 
to  said  Palmer,  or  his  assigns,  for  one  fourth 
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part  rec'd  for  the  lands  in  question  wbenerer  a 
sale  shall  be  made  of  the  same. 

"ElishaT.  Loring. 

"  Witness:  James  Moore." 

This  represented  the  interest  paid  for  with 
Frue's  $5,000,  and  Palmer  obtained  it  at  Frue's 
request,  so  that  he,  Frue,  might  have  some- 
thing to  show  for  his  interest  in  the  land.  Aft- 
erwards, on  the  22d  of  May,  1869,  Loring  con- 
veyed to  Frue  an  undividea  one  fourth  of  the 
property,  and  be  claims  no  further  interest. 

On  the  22d  day  of  February,  1869,  Loring 
wrote  Palmer  as  follows: 

"  I  therefore  deem  it  my  duty,  and  as  an  act 
of  courtesy  towards  you,  to  notify  you  that 
whatever  additional  proportion  jou  wish  to  se- 
cure for  yourself  in  section  28,  it  will  be  neces- 
sary for  you  to  remit  the  amount  of  the  cost  of 
Budi  additional  portion  as  you  desire  prior  to 
the  20th  of  March;  otherwise  I  shall  consider 
as  mine  and  retain  the  three  fourths  interest  in 
section  28  which  I  have  paid  for." 

In  October,  1871,  Loring  sued  Palmer  for  a 
balance  claimed  to  be  his  due  on  eeneral  ac- 
count, and  the  bill  of  particulars  showed  the 
amount  demanded  to  bs  large.  Nothing  was 
claimed  for  payments  on  account  of  the  Mason 
purchase.  This  suit  was  pending  until  June, 
1874,  when  it  was  discontinued,  and  on  the  first 
of  July,  1875,  Loring  conveyed  the  land  to 
Welch  in  trust  for  him,  Loring,  and  his  chil- 
1 1  ren.  This  suit  was  begun  December  20, 1876. 
Tbe  circuit  court  rendered  a  decree  in  favor  of 
Palmer,  and  from  that  decree  this  appeal  was 
laken. 

The  question  wbich  meets  us  at  the  outset  is 
whether  the  trust  in  favor  of  Palmer,  on  which 
the  case  depends,  has  been  sufficiently  estab- 
lished. A  Stiitute  of  Michigan  provides  that 
'  'Express  trusts  may  be  created  for  any  or  either 

of  the  following  purposes: 

«  11  *  «  # 

•*  5.  For  the  beneficial  interest  of  any  person 
or  persons,  when  such  trust  is  fuUv  expressed 
and  clearly  defined  upon  tlie  face  of  the  instru- 
ment creating  it,  subject  to  the  limitations  as  to 
time  prescribed  in  this  title."  2  Howell,  Ann. 
Stat.  §  5573,  p.  1448. 

The  trust  relied  on  is  an  express  trust,  and  it 
relates  to  lands  in  Michigan.  Consequently  it 
must  be  established  according  to  this  statute, 
which  it  is  contended  requires  proof  of  the  erea- 
lion  of  the  trust  by  a  written  instrument  that 
8hHll  clearly  express  and  fully  define  on  its  face 
the  righto  of  the  respective  parties  thereto.  It 
is  not  enoup:h.  as  is  claimed,  to  show  the  exist- 
ence of  the  trust  by  writing.  The  proof  must 
be  that  it  was  originally  created  by  a  written 
iriKtrument  sufficient  in  form.  In  the  view  we 
take  of  the  case  it  is  unnecessary  to  inquire 
whether  this  is  the  true  rule  or  not,  for  in  our 
opinion,  the  evidence  is  sufficient  to  meet  all 
these  requirements. 

We  do  not  understand  it  to  be  denied  that 
the  letters  of  Pali  .er  to  Loring  under  date  of 
June  18  and  June  19;  the  memorandum  of  the 
agreement  made  in  Michigan  at  the  time  of  the 
negotiations  by  Palmer  and  Frue  vrith  Mason 
for  the  purchase,  and  which  was  sent  by  Palm- 
er to  Ix>ring  in  the  letter  of  June  19;  thetele- 
gnm  and  letter  from  Loring  to  Palmer  before 
the  contract  between  Mason  and  Loring,  trus- 
tee,  was  executed;  the  letter  from  Loring  to 
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Smith,  under  date  of  June  85;  the  letter  from 
Mason  to  Perkins  under  date  of  June  26;  and 
the  contract  between  Mason  and  Lorinff,  may 
all  be  read  together  as  one  instrument  for  the 
purpose  of  establishing  the  trust  K,  upon  the 
face  of  these  writings  thus  read  and  construed 
together  in  the  light  of  the  circumstances  which 
surrounded  the  parties  iit  the  time,  a  trust  is 
fully  expressed  and  clearly  defined  for  the 
beneficial  interest  of  Palmer,  then  his  case  has 
been  made  out  so  far  as  the  creation  of  the  trust 
is  concerned. 

We  begin,  then,  with  the  fact  that  Loring, 
Palmer,  and  Frue  had  been  operating  together 
for  some  years  in  buying  mining  lands,  forming 
mining  corporations,  and  selling  mining  stocks. 
Very  generally  the  titles,  both  of  lands  and 
stocks,  had  been,  during  all  the  time,  taken 
and  held  in  the  name  of  Loring,  as  trustee  for 
all  concerned.  Each  party  paid  for  his  own 
share  of  the  purchases,  but  Loring  was  the 
principal  capitalist,  and  both  Palmer  and  Frue 
relied  on  him  to  raise  money  for  them  to  meet 
their  obligations  when  necessary.  This  par 
ticular  purchase  was  set  on  foot  by  Palmer  and 
Frue,  and  it  was  of  a  kind  of  property  in  which 
the  parties  had  been  in  the  habit  of  dealing.  It 
adjoined  or  was  near  to  other  property  in  which 
they  were  all  hu-gely  interested  at  the  time,  and 
which  they  were  jointly  engaged  in  advancing 
in  value.  The  writings  are  to  be  read  and  con- 
strued in  the  light  of  wese  facts. 

The  contract  of  purchase,  as  reduced  to  writ- 
ing and  finally  executed,  is  in  the  name  of  Lor- 
ing, trustee.  This  on  its  face  implies  that  it 
was  made  by  him  for  the  beneficial  interest  of 
others  besiaes  himself,  in  whole  or  in  part 
Standing  alone,  it  does  not  ''clearly  define"  the 
trust  which  it  apparently  created,  but  taken  in 
connection  with  the  correspondence  which  pre- 
ceded it,  and  out  of  which  it  confessedly  arose, 
no  room  is  left  for  doubt  that  it  was  niade  for 
the  benefit  of  the  three  persons  who  had  been 
so  long  operating  together  in  that  kind  of  prop- 
erty. Pal mer,  in  his  letters  acquainting  Loring 
vrith  what  he  and  Frue  had  done  in  Michigan 
towards  the  purchase,  says  "It  is  a  fortune  to 
us  if  well  handled;"  "When  I  present  the  whole 
matter  you  will  see  how  important  it  is  to  us. 
We  can  take  from  Hecla  from  1,550  to  2,805 
feet  in  length,  and  still  give  them  out  of  this 
purchase  double  the  amount  of  minine  value 
that  we  get  from  them.  The  fact  is,  this 
ground  bought  in  worth  more  to  them  than  the 
ground  next  to  Ossipee.  It  is  for  this  reason 
that  1  do  not  want  anything  said  till  we  have 
fully  considered  this  matter  together,  and  see 
how  we  shall  open  it  to  Shaw.  *  *  *  Hecla 
would  be  free  then  to  give  us  100  acres,  50  of 
which  would  carry  the  vein,  and  we  should 
give  them  100,  all  of  which  would  carry  the 
vein.  You  will  see  the  importance  of  this  mat- 
ter, and  that  we  should  not  say  an3rtbing  until 
we  consult.  The  Hecla  is  rich,  and  we  can 
make  the  Ossipee  as  rich."  And  again,  "We 
shall  get  out  of  Hecla  all  I  have  indicated.  The 
land  we  would  exchange  is  more  convenient  on 
surface  and  underground  for  them  than  what 
they  would  give  us.  It  will  be  under  their 
machinery  and  improvementB.  This  is  a  great 
thine  for  Ossipee.'^ 

It  IS  said,  however,  that  Frue  does  not  appear 
to  have  been  included  as  one  of  the  beneficiaries. 
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He  was  one  of  tiiose  who  had  heeo  operating 
together,  and  Palmer,  in  his  letter,  speaks  of 
him  as  having  heen  raesent  when  the  negotia- 
tiooB  were  had  with  Mason  in  Michigan.  The 
Umgnifge  on  this  subject,  in  the  letter  of  June 
19,  is:  "Mason  talked  thif>  matter  over  with 
Frne  and  myself,  and  savs  we  shall  have  this 
land  as  amed,  md  that  his  word  is  as  good  as 
tiis  deedp*  and  besides,  in  the  memorandum 
of  the  agreement,  made  at  the  time  of  the 
negotiation,  either  Palmer  and  Frue  were 
named  as  vendees,  or  Charles  H.  Palmer  and 
his  associates,  which,  under  the  circumstances, 
would  imply  the  same  thing. 

Again,  It  is  said  that  the  individual  interests 
of  the  reroective  beneficiaries  are  not  stated, 
and,  therefore,  that  the  trust  is  not  sufficiently 
defined  to  meet  the  requirements  of  the  statute; 
but  the  rule  in  Michigan,  as  well  as  in  all  other 
States  where  the  principles  of  the  common  law 
prevail,  is  that  where  a  conyeyance  of  lands  is 
made  to  two  or  more  persons,  and  the  instru- 
ment is  silent  as  to  the  interest  which  each  is  to 
take,  the  presumption  wiU  be  that  their  inter- 
ests are  equal.  Oampau  v.  Campau,  44  Mich. 
81;  EbertSY.  Fuher,  44  Mich.  658.  Under  this 
rule  the  purchase  by  Lorin^,  as  trustee,  was 
for  the  equal  benefit  of  the  wee  parties  in  in- 
terest, and  the  trust,  therefore,  inured  in  that 
way.  Without  doubt  it  was  expected  that  each 
of  the  parties  would  pay  for  hJs  own  interest, 
and  that  as  between  themselves  neither  should 
be  bound  for  the  other;  but  that  is  a  matter  the 
effect  of  which  need  not  now  be  considered,  as 
Palmer  has  paid  for  his  share  in  f uU.  There 
is  nothing  whatever  on  the  face  of  the  papers 
to  indicate  that  at  the  time  the  contract  was 
made  and  the  trust  created  it  was  expected  that 
one  should  have  a  greater  interest  in  the  pur- 
chase than  another. 

linally,  it  is  claimed  the  letters  dhow  that 
the  purchase  was  made  for  the  Ossipee  Com- 
pmy,  and  not  for  Loring,  Palmer  and  Frue 
mdividuaUy .  We  cannot  so  read  what  was 
written.  The  Ossipee  Company  had  been  pro- 
moted by  these  parties.  They  had  bought  the 
land  which  was  made  the  basis,  in  whole  or  in 
part,  of  its  organization.  They  were  at  the 
time  of  the  purchase  from  Mason  the  three 
largest  stockholders.  The  Ossipee  was  a  cor- 
poration, and  it  nowhere  appears  that  these 
parties,  or  either  of  them,  ha<l  ever  been  author- 
ized to  make  the  purchase  on  its  account 
There  is  no  doubt  that  all  the  parties  expected 
to  handle  the  property  with  a  view  to  an  en- 
hancement of  the  value  of  Ossipee  stock,  but 
there  is  nothing  whatever  to  indicate  that  the 
corporation  was  to  be  in  any  way  directly  in- 
terested in  the  purchase.  The  land  might  have 
been,  and  imdoubtedly  was,  necessary  to  the 
complete  success  of  the  company,  but  it  was 
nevertheless,  when  bought,  the  property  of  the 
purchasers,  who  occupied  no  such  trust  rela- 
tions to  the  company  as  to  make  thehr  purchase 
hmre  dhrectly  to  its  benefit;  and  besides,  the 
eompeny  is  not  now  seeking  to  charge  them  as 
trustees.  Palmer  does,  indeed,  say  in  his  letter 
to  Loring,  "The  purchase  will  add  to  the  Ossi- 
pee |5  per  share  at  once  in  actual  value,"  and 

'We  must  make  a  family  concern  of  Ossipee, 
and  I  would  not  sell  any  stock  in  it;  we  can 
inakeit  put  on  its  own  importance;  this  we  will 
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do;  I  see  this  matter  dearly;**  and  ''we  shall 
have  a  Heda  of  our  own; "  but  this  does  not 
make  Ossipee  the  purchaser,  or  the  direct  bene- 
ficiary under  the  trust  as  thus  created  and  de> 
fined.  The  expectation  of  an  indirect  benefit  [MSI 
to  their  investments  hi  Ossipee  was  undoubted* 
ly  great,  but  nothing  occurred  to  bind  the  com- 
pany to  the  purchasers  or  the  puTchasera  to  the 
company. 

We  condude,  therefore,  that  the  original 
trust  in  favor  of  Palmer  for  a  one  third  interest 
in  the  property  has  been  sufiSdentlv  established. 

It  is  contended,  however,  that  u  the  conyey- 
ance was  made  to  Loring  as  trustee  for  himself 
and  Palmer  and  Frue,  then,  under  the  Statutes 
of  Michigan,  the  legal  title  yested  at  once  in.  the 
beneficiiuries,  and  the  remedy  of  Palmer  is  at 
law  and  not  in  equity,  because  he  holds  the 
legal  title  to  his  share  and  not  an  equitable  title 
merdy.    The  statute  referred  to  is  as  follows: 

'*g5567.  Sec.  6.  Every  disposition  of  hmds, 
whether  by  deed  or  devise,  hereafter  made,  ex- 
cept as  otherwise  provided  in  this  chapter,  shall 
be  directly  to  the  person  in  whom  the  right  to 
the  possession  and  the  profits  shall  be  intended 
to  be  yested,  and  not  to  any  other,  to  the  use 
of,  or  in  trust  for,  sudi  person;  and  if  made  to 
one  or  more  persons,  in  trust  for  or  to  the  use 
of  another,  no  estate  or  interest,  legal  or  equi- 
table, shall  yest  in  the  trustee."  2  Howell,  Ann. 
Stat.  1446. 

This,  it  has  been  held,  abolishes  all  express 
pasdve  trusts  in  Michigan,  but  allows  express 
active  trusts  when  created  in  accordance  with 
section  6578,  cited  above.  Burdeno  v.  Ampere, 
14  Mich.  96;  BsadvY,  Kean-sleu,  14  Mich.  237; 
Bteewns y.  B!ark»,  25 Mich.  44;  Thompson  v.  War 
ten,  25  Mich.  284;  ffoodrieh  v.  Mihoaukee,  24 
Wis.  480.  But  here  the  conveyance  under 
which  Loringtook  the  title  that  he  has  since 
conveyed  to  Wdch  did  not  create  the  trust  in 
fayor  of  Palmer.  That  was  done  by  the  ori^- 
nal  contract  of  purchase  from  Mason,  read  in 
connection  with  tne  cotemx)oraneous  correspond- 
ence between  the  purties;  and  the  object  of 
this  suit  is  to  charge  Loring  as  trustee  under 
that  contract,  and  to  compel  him  and  his 
grantee  to  perform  the  trust  which  was  then 
created.  There  is  nothing  on  the  face  of  the 
deed  to  Loring  to  show  that  Palmer  is  the  per- 
son for  whom  Loring  took  title  in  trust.  The 
legal  title  did  not,  therefore,  vest  in  him  by 
that  conveyance.  All  he  has  is  the  equitable 
title  which  he  acquired  under  the  contract  of 
purchase,  and  his  purpose  now  is  to  compel  M441 
Lioring  to  convey  to  him  the  legal  title  to  his  F***! 
share  which  passed  from  Mason  when  the  con- 
tract was  performed  and  the  deed  executed  to 
him  in  accordance  with  its  provisions.  This  is 
relief  which  a  court  of  chancery  alone  can  af- 
ford. So  far  as  this  record  shows.  Mason  knew 
nothing  of  the  particulars  of  the  arrangement 
between  Loring,  Palmer  and  Frue  as  to  their 
respective  interests.  It  is  true  the  contract  was 
made  with  Loring  as  trustee,  but  that  is  all. 
The  terms  of  bis  holding  are  nowhere  ex- 
plained, and  Mason  performed  his  duty  towards 
all  who  were  interested,  when  he  conveyed  to 
Loring  in  accordance  with  the  terms  of  the 
contract.  The  deed  was  intended  to  and  did 
yest  in  Loring  the  legal  title  in  trust  for  whom- 
soever it  mi^t  concern.    This  suit  is  prose- 
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eutod  to  establish  die  fact  that  Pahnerwas  one 
of  Uie  persons  concerned  and  to  chaiige  Loxing 
accordingly. 

The  trust  having  thus  been  established  and 
the  jurisdiction  of  a  court  of  equi^  over  the 
subject  matter  of  the  suit  sustained,  it  remains 
only  to  consider  whether  the  trust,  which  was 
originally  created,  has  been  abrogated  by  aban- 
donment or  laches.  The  last  payment  to  Mason 
was  made  February  18, 1869,  and  this  suit  was 
not  brought  until  December  20, 1876. 

This  branch  of  the  case  is  presented  to  us 
very  differently  from  what  it  was  to  the  court 
below  when  the  interlocutory  decree  was  ren- 
dered, and  the  cause  referred  to  a  master  to  as- 
certain how  much  was  due  from  Palmer  to 
Loring  upon  the  purchase  monev  paid  to  Ma- 
son. It  was  then  supposed  that  Palmer  had  no 
money  in  the  hands  of  Loring  which  could  be 
used  to  pav  on  the  land  when  the  deferred  in- 
stallments fell  due.  The  court  then  found  that 
no  part  of  the  proceeds  of  the  smelting  stock 
or  the  Hecla  stock  was  applied  to  sudi  pay- 
ment, and  that  all  went  into  Palmer's  general 
account  with  his  consent  It  now  appears  that 
when  each  of  the  installments  was- paid,  or 
very  soon  thereafter,  Palmer  had  or  ought  to 
have  had  a  balance  to  his  credit  much  more 
than  sufficient  to  meet  his  share  of  what  was  due. 
The  testimonv  shows  very  clearly  that  neither 
of  the  parties  nad  a  correct  understanding  of  the 
state  of  their  accounts  with  each  other  at  the 
time.  Palmer  kept  no  books  of  his  own, 
and  those  of  Lonng  were  not  at  all  re- 
liable. Loring  always  claimed  that  Palmer 
was  largely  in  his  debt,  and  Palmer  does  not 
seem  to  have  had  then  any  means  of  show- 
ing the  contrary.  His  own  credit  was  ex- 
hausted, and  Loring  had  possession  of  all  his 
securities.  Consequently,  when  Loring  called 
on  him  to  pay  by  the  20th  of  March,  he  did 
not  abandon  his  claim,  but  he  sold  his  Heda 
stock  and  paid  the  proceeds  to  his  general 
credit  and  waited  for  time  to  show  whether 
this  was  enough  to  preserve  his  Uiterest  or  not 
He  gave  no  special  oirectionfor  its  application, 
but,  under  the  circumstances,  the  law  will  ap- 
ply it  to  the  only  debt  he  then  owed  to  Loring, 
and  that  was  his  share  of  this  purchase  money. 
Loring,  by  keeping  the  charge  for  the  purchase 
money  out  of  his  accounts,  cannot  deprive  Palm- 
er of  his  right  to  the  application  of  his  credit& 
In  acoupleof  years  or  so  Loring  began  his  suit, 
and  this  was  kept  pending  until  1874,  when  it 
was  discondnued.  Lorine  says,  in  his  answer, 
this  was  because  he  haa  "ascertained  that 
Palmer  was  utterly  irresponsible  and  worth- 
less." Now  it  turns  out  that  when  the  suit 
was  abandoned,  he  was  himself  in  debt  to 
Palmer,  and  that  all  the  time  he  had  securities 
in  his  hands  which  were  largely  in  excess  of 
any  amount  he  had  paid  for  Palmer  on  the 
land  or  otherwise.  Under  these  circumstances 
ft  is  impossible  to  say  that  the  evidence  makes 
out  a  case  of  actual  abandonment,  or  that  Palm- 
er has  been  guilty  of  such  laches  as  to  bar 
him  of  the  equities  which  are  now  so  clearly 
shown  to  have  existed  in  his  favor  all  the  time. 
His  delay  in  brin^e  the  suit  is  to  be  construed 
in  connection  with  the  uncertain^  that  existed 
as  to  the  true  situation  <rf  his  accounts.  Lor- 
ing must  have  known  that  Palmer  relied  on 
him  to  keep  the  accounts,  and  having  himself 
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been  guiltv  of  such  glaring  errors  m  his  state* 
ments  and  in  Ids  claims.  Palmer  is  not  to  be 
charged  alone  with  the  fault  of  delay.  The 
same  explanation  applies  to  his  failure  to  re- 
spond more  definitely  to  the  letter  of  Lering 
under  date  of  February  22,  if  there  was  in  fact 
any  such  faOure.  He  did,  however,  by  the 
sale  of  his  Hecla  stock,  put  Loring  in  funds  to 
an  amount  sufficient  to  meet  his  entire  share  of 
the  purchase  money,  and  that  too  on  the  veiy 
day  he  was  required  to  do  so  by  this  letter  of 
Lorinff.  This  renders  it  unnecessary  to  con- 
sider the  conflicting  testimony  on  the  subject  of 
the  letter.  The  explanation  also  applies  to  the 
correspondence  in  reference  to  the  declaration 
of  trust  in  favor  of  Frue,  under  date  of  March 
16, 1869.  It  is  clear  that,  if  Palmer  had  known 
the  actual  condition  of  the  accounts  at  the 
time,  he  would  promptiy  have  claimed  his 
rights;  and  that  to  say  the  least,  Loring  was  as 
much  responsible  for  this  uncertainty  as  Palm- 
er. U  the  land  had  not  in  fact  been  paid  for 
by  Palmer,  the  delay  in  bringing  the  suit,  or 
otherwise  asserting  the  claim  with  distinct- 
ness, would  have  been  looked  upon  very  dif- 
ferentiy.  As  it  is,  it  does  not  make  out  a  de- 
fense bv  Loring  to  the  enforcement  of  the  trust 
which  has  been  so  clearly  established. 

The  decree  qfthe  Oircutt  Court  is  ctfflrmed. 

•*Viie  copy.  Test: 

^ames  H.  MoKenney,  Clerk,  Sap.  Ck>urt,n.  8. 


TICK  WO,  P^,  in  Err., 

9, 

PETER   HOPKINS,  Sheriff  of   me   Oin 
ABD  Couutt  of  San  FRAHGnoa 


WO  LEE,  AppL,  e.  SAME. 

(See  &  a  B^porter'ft  ed.  8B5-«r4.) 

ChruiiiuHonal  law—poUee  power-^rdaHon  he- 
tween  etate  emd  federal  eourte—regtUation  of 
laundry  buHneee--' municipal  orders  of  the 
OityofSan  Frandsoih— Treaty  foith  China — 
discrimination  by  board  of  supertisors, 

h  The  jurtsdictlOD  of  this  court  to  refHew  the  do- 
Ofeioti  of  tbe  e^iipreme  court  of  tbe  State  Ln  &hiiJHr'a4 
eorput  case  ifl  llmif^d  to  Uie  questloiK  -wbethfr 
the  petitioner  ^rBsdcnJe'd  a  rierbtln  violation  of  lb$ 
C(>nHtit\itK*n,  liiw?  or  treat Je*  of  tbe  Uclt^  Btet^». 

2.  Id  ft  simliar  ciue  brought  here  from  tbe  Ctroult 
Court  of  ttie  V  njted  Btatca^  the  quostion  of  the 
legality  of  the  iiuprieorurjent  utidflr  the  laws  amJ 
O^fistUiitloD  of  the  State  is  open  hcni^  oa  It  was  In 
the  oonrt  below;  but  judicial  proprietT  ^  beet  ooTt> 
8U  ited  b7  acceptluff  tha  Jud^TueoC  of  the  stuttt  court 
on  thAt<|uesilon. 

a  Tbefse  prlnolplee^  how6i?er*  do  not  preclude  thla 
court  from  putting  upon  the  ordinances  Id  queo- 
tinii  an  htV-fiiDdtmt  Oixistruotion  for  the  piirpoao 
ol  whether  the  prooecdings  under  tb cm 

ai  r  with  the  CkmjtitutJoD  Rnd  taws  of  the 

^Tbe^onler  of  the  Gltj  end  Gountf  of  San  Fnui- 
oifloo,  providing  that  It  should  be  amawful  for  any 
person  to  engage  In  the  laundrv  business  within  the 
oorporate  limits  **  without  having  flnt  obtained  the 
consent  of  the  board  of  superirisorB,  except  the 
same  be  located  in  a  building  constructed  either  of 
brick  cr  stone,**  does  not  preeorlbe  a  rule  and  con- 
ditions for  the  regulation  of  the  use  of  laundrj 
property,  to  which  all  similarly  situated  may  con- 
form; but  it  confers  a  naked  arbitrary  power  upon 
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die  bowd  to  give  or  withhold  oontent,  and  makes 
•11  engagod  in  the  InulnesB  the  tenants  at  will  as 
to  thefirmeans  of  liTing,  under  the  board  of  saper- 


&  The  rights  of  the  petltlonen  in  the  present 
«aae  are  not  lesi  because  they  are  aliens,  and  sub- 
Jeots  of  the  Bmperor  of  China. 

a.  Thou^  alaw  be  fiOr  on  its  faoe  and  impartial 
te  appearance,  yet,  if  it  is  administered  by  public 
atithori^  with  an  evil  eye  and  an  unequal  band,  so 
as  practically  to  make  iileffal  disortminattons  b&- 


jn  persons  in  similar  dronmstances.  material  to 
their  r&hts,  the  denial  of  equal  ^ustioeis  stUl  with- 
in the  prohibition  of  the  Oonstlnition. 

7.  The  imprisonment  of  the  petittoners  under  the 
order  in  question  is  shown  by  the  record  to  oome 
within  these  principles,  and  they  are  entitled  to  be 
ufacharveds 

[Noa.  1280. 1281.] 

Submitted  Apr.  U,  1S86.  Bedded  Mag  10, 1886. 

F\  ERROR  to  the  Supreme  Court  of  the  StAte 
of  Calif  omla. 

A  PFBAL  from  the  Clrcait  Court  of  the  United 
ijl    StAfees  for  the  DlBtrict  of  California.    Be- 


Statement  of  the  case  hj  Mr.  Justice  IKat- 
thews: 

These  two  cases  were  argued  as  one  and  de- 
pend upon  precisely  the  same  state  of  facts,  the 
first  coming  here  upon  a  writ  of  error  to  the 
Supreme  Court  of  the  State  of  California,  the 
second  on  appeal  from  the  Circuit  Court  of  the 
United  States  for  that  district. 

The  plaintiff  in  error.  Tick  Wo,  on  August 
24,  1885,  petitioned  the  Supreme  Court  of  Cali- 
fornia for  the  writ  of  haheas  corpus,  alleging 
that  he  was  illegally  deprived  of  his  personal 
liber^  by  the  defendant  as  Sheriff  of  the  City 
and  Oounty  of  San  Frandsoo. 

The  Sheriff  made  return  to  the' writ  that  he 
held  the  petitioner  in  custody  by  virtue  of  a 
sentence  of  the  Police  Judges'^  Court,  No.  2,  of 
the  City  and  Countv  of  San  Francisco,  whereby 
he  was  found  guilty  of  a  violation  of  certain 
ordinances  of  the  board  of  supervisors  of  that 
county,  and  adjudged  to  pay  a  fine  of  $10,  and, 
in  doault  of  payment,  be  imprisoned  in  the 
oounty  jafl  at  tne  rate  of  one  day  for  each  dol- 
lar of  fine  until  said  fine  should  be  satisfied, 
and  a  commitment  in  consequence  of  nonpay- 
ment of  said  fine. 

The  ordinances  for  the  violation  of  which  he 
had  been  found  guilty  are  set  out  as  follows: 

Order  No.  1569,  passed  May  26, 1880,  pre- 
scrihbig  the  kind  of  buildings  in  which  laund- 
ries may  be  located. 

"  The  people  of  the  CStv  and  County  of  San 
FrandBCO  do  ordain  as  follows: 

"Sec  1.  It  shall  be  unlawful,  from  and  after 
the  passage  of  this  order,  for  any  person  or 
persona  to  establish,  maintain,  or  carry  on  a 
laondry  within  the  corporate  limits  of  the  City 
and  County  of  San  Francisco,  without  having 
first  obtained  the  consent  of  the  board  of  super- 
visors, except  the  same  be  located  in  a  build- 
ine  constructed  either  of  brick  or  stone. 

^'Sec.  2.  It  shall  be  unlawful  for  any  person  to 
erect,  build  or  maintain,  or  cause  to  be  erected, 
built  or  maintained,  over  or  upon  the  roof  of 
any  building  now  erected  or  which  may  here- 
after be  erected  within  the  limits  of  said  city 
and  county,  any  scaffolding,  without  first  ob- 
taining the  written  permission  of  the  board  of 
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supervisors,  which  permit  shall  state  fully  for 
what  purpose  said  scaffolding  is  to  be  erected 
and  used,  and  such  scaffolding  shall  not  be 
used  for  any  other  purpose  than  uiat  designated 
in  such  permit 

"  Sec.  8.  Any  person  who  shall  violate  any 
of  the  provisions  of  this  order  shall  be  deemed 
guilty  of  a  misdcameanor,  and  upon  conviction 
thereof  shall  be  punished  by  a  fine  of  not  more 
than  one  thousand  dollars,  or  by  imprisonment 
in  the  countv  lail  not  more  than  six  months,  or 
by  both  such  fine  and  imprisonment." 

Order  No.  1687,  passed  July  28,  1880;  the     [368] 
following  section: 

"Sec.  68.  It  shall  be  unlawful,  from  and 
after  the  passage  of  this  order,  for  any  person 
or  persons  to  establish,  maintain  or  carry  on  a 
laundry  within  the  corporate  limits  of  the  City 
and  County  of  San  Francisco  without  having 
first  obtained  the  consent  of  the  board  of  super- 
visors, except  the  same  be  located  in  a  building 
constructed  either  of  brick  or  stone." 

The  following  facts  are  also  admitted  on  the 
record:  That  petitioner  is  a  native  of  China  and 
came  to  California  in  1861,  and  is  still  a  sub- 
ject of  the  Emperor  of  China;  that  he  has  been 
engaged  in  the  laundry  business  in  the  same 
premises  and  building  for  twenty-two  years 
last  past;  that  he  had  a  license  from  the  board 
of  fire  wardens,  dated  March  8,  1884,  from 
which  it  appeared  '*  that  the  above  described 
premises  have  been  inspected  b^  the  board  of 
fire  wardens,  and  upon  such  inspection  said 
board  found  all  proper  arrangements  for  carry- 
ing on  tiie  business;  that  the  stoves,  washing 
and  drying  apparatus,  and  the  appliances  for 
heating  smoothing  irons  are  in  good  condition, 
and  that  their  use  is  not  dangerous  to  the  sur- 
rounding property  from  fire,  and  that  all  proper 
precautions  have  been  taken  to  comply  with 
Uie  provisions  of  order  No.  1617,  defining  '  the 
fire  limits  of  the  City  and  County  of  San  Fran- 
cisco and  making  regulations  concerning  the 
erection  and  use  of  buildings  in  said  city  and 
county,'  and  of  order  No.  1670,  '  prohibiting 
the  Mndllng,  nuuntenance  and  use  of  open 
fires  in  houses; '  that  he  had  a  certificate  from 
the  health  officer  that  the  same  premises  had 
been  inspected  t^  him,  and  that  ne  found  that 
they  were  properly  and  sufficiently  drained, 
and  that  aH  proper  arrangements  for  carrying 
on  the  business  of  a  laundry,  vdthout  injury  to 
the  sanitary  condition  of  the  neighborhood, 
had  been  complied  with;  that  the  cit^r  license 
of  the  petitioner  was  in  force  and  expired  Oc- 
tober 1, 1885;  and  that  the  petitioner  applied  to 
the  board  of  supervisors,  June  1, 1885,  for  con- 
sent of  said  boud  to  maintain  and  cairy  on  his 
laundry,  but  that  said  board,  on  July  1,  1885, 
refused  said  consent."  It  is  also  admitted  to  be 
true,  as  alleged  in  the  petition,  that,  on  Feb- 
ruary 24, 1880,  "there  were  about  three  himdred 
and  twenty  laundries  in  the  City  and  County 
of  San  Francisco,  of  which  about  two  hundred 
and  forty  were  owned  and  conducted  by  sub-  roKoi 
Jecta  of  China,  and  of  the  whole  num-  L*»**^i 
be^,  vi7. :  three  hundred  and  twenty,  about 
three  hundred  and  ten  were  constructed  of 
wood,  the  same  material  that  constitutes  nine 
tenths  of  the  houses  in  the  City  of  San  Fran- 
cisco. The  capital  thus  invested  by  the  sub- 
jects of  China  was  no^  less  than  two  hundred 
tboiisand  dollars  and  they  paid  annually  for 
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rent,  licenBe,  taxes,  gas,  and  water  about  one 
hundred  and  eighty  thousand  dollars." 

It  is  alleged  in  the  petition,  that  "Tour  peti- 
tioner and  more  than  one  hundred  and  fifty  of 
his  countrymen  have  been  arrested  upon  the 
charge  of  carrying  on  business  without  having 
such  special  consent,  while  those  who  are  not 
subjects  of  Ghina^  and  who  are  conducting 
eighty  odd  laundries  under  similar  conditions, 
are  left  unmolested  and  free  to  enjoy  the  en- 
hanced trade  and  profits  arising  from  this  hurt- 
ful and  unfair  discrimination.  The  business 
of  your  petitioner,  and  of  those  of  his  coimtry- 
men  similarly  situated,  is  greatly  impaired,  and 
in  many  cases  practically  ruined  by  this  system 
of  oppression  to  one  kind  of  men  and  favorit- 
ism to  all  others." 

The  statement  therein  contained  as  to  the 
arrest,  etc.,  is  admitted  to  be  true,  with  the 
qualification  only  that  the  eighty  odd  laundries 
referred  to  are  m  wooden  buildings  without 
scaftolds  on  the  roofs. 

It  is  also  admitted  "that  petitioner  and  two 
hundred  of  his  countrymen  similarly  situated 
petitioned  the  board  of  supervisors  for  permis- 
sion to  continue  their  business  in  the  various 
bouses  which  they  had  been  occupying  and  us- 
ing  for  laundries  for  more  than  twen^  years, 
and  such  petitions  were  denied,  and  all  the  pe- 
titions of  those  who  were  not  Chinese,  with 
one  exception  of  Mrs.  Mary  Meagles  were 
granted." 

By  section  2  of  article  XI  of  the  Constitu- 
tion of  California  it  is  provided  that  "Any 
county,  city,  town  or  township  may  make  and 
enforce  within  its  limits  all  such  local,  poUoe, 
sanitary  and  other  regulations  as  are  not  in 
conflict  with  other  general  laws." 

By  section  74  of  the  Act  of  April  19, 1856, 
usually  known  as  the  Consolidation  Act,  the 
board  of  supervisors  is  empowered,  among  oth- 
er thing^,  "to  provide  by  regulation  for  Uie 
prevention  and  summary  remov^  of  nuisances 
to  public  health,  the  prevention  of  contagious 
[360]  diseases;  *  *  •  to  prohibit  the  erection  of 
wooden  buildings  within  any  fixed  limits  where 
the  streets  shall  have  been  established  and 
graded;  *  *  *  to  regulate  the  sale,  storage  and 
use  of  gunpowder  or  other  exi^osive  or  combus- 
tible matmals  and  substances,  and  make  all 
needful  regulations  for  protection  against  fire; 
to  make  such  regulations  concerning  the  erec- 
tion and  use  of  buildings  as  may  be  necessary 
for  the  safety  of  the  inhabitants." 

The  Supreme  Court  of  California,  in  the 
opinion  pronouncing  the  Judgment  of  this  case, 
said:  "The  board  of  supervisors,  under  the 
several  statutes  conferring  authority  upon  it, 
has  the  power  to  prohibit  or  regulate  all  occu- 
IMttions  which  are  against  good  morals,  contra- 
ry to  public  order  and  decency,  or  dangerous 
to  the  public  safety.  Clothes  washing  is  cei^ 
tainly  not  opposed  to  good  morals  or  subversive 
of  public  Older  or  decency,  but  when  conduct- 
ed in  given  localities  it  may  be  highly  danger- 
ous to  the  public  safety.  Of  this  fact  the  su- 
pervisors are  made  the  Judges,  and,  having 
taken  action  in  the  premises,  we  do  not  find  that 
they  have  prohibited  the  establishment  of  laun- 
dries, but  that  they  have,  as  they  well  might 
do»  regulated  the  places  at  which  they  should 
be  established^  the  character  of  the  buildings 
in  which  they  are  to  be  maintained,  etc.  The 
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process  of  washing  is  not  prohibited  by  thu* 
regulating  the  places  at  which  and  the  sur 
roundinss  by  which  it  must  be  exercised.  The 
order  No,  1569  and  section  68  of  order  No. 
1587  are  not  in  contravention  of  common  right, 
or  unjust,  unequal,  partial,  or  oppressive,  in 
such  sense  as  authorizes  us  in  this  proceeding 
to  pronounce  them  invalid." 

After  answering  the  position  tafcen  in  behalf 
of  the  petitioner,  that  the  ordinances  in  ques- 
tion had  been  repealed,  the  court  adds:  "We 
have  not  deemea  it  necessary  to  discuss  the 
question  in  the  light  of  supposed  infringement 
of  petitioner's  rights  under  the  Constitution  of 
the  United  States,  for  the  reason  that  we  think 
the  principles  upon  which  contention  on  that 
head  can  be  based  have  in  effect  been  set  at 
rest  by  the  cases  of  Barbier  v.  OonnoUy,  113  U. 
S.  27  [Bk.  28,  L.  ed.  9231,  and  Soon  Eirvj^. 
Orawiey,  118  U.  S.  708  [Bk.  28,  L.  ed.  11451." 
The  writ  was  accordingly  discharged  and  the 
prisoner  remanded. 

In  the  other  case  the  appellant.  Wo  Lee,  peti- 
tioned for  his  discharge  from  an  alleged  ille- 
gaX  imprisonment,  upon  a  state  of  facts,  shown 
upon  the  record,  precisely  similar  to  that  in  the 
case  of  Tick  Wo.  In  disposing  of  the  appli- 
cation, the  learned  Cvreuit  judge  Sawyer,  in  his 
opinion,  26  Fed.  Rep.  471,  after  quoting  the 
ordinance  in  question,  proceeded  at  length  as 
follows: 

"Thus,  in  a  territoir  some  ten  miles  wide  by 
fifteen  or  more  miles  long,  much  of  it  still  oc- 
cupied as  mere  farming  and  pasturage  lands, 
and  much  of  it  unoccupied  sand  banks,  in 
many  places  without  a  building  within  a  quar- 
ter or  half  a  mile  of  each  other,  including  the 
isolated  and  almost  wholly  unoccupied  Goat 
Island,  the  right  to  carry  on  this,  when  prop- 
erly guarded,  harmless  and  necessary  oocupar 
tion,  in  a  wooden  building,  is  not  made  to  de- 
pend upon  any  prescribea  conditions  giving  a 
right  to  anybody  comply  mg  with  them,  but  up- 
on the  consent  or  arbitnury  will  of  the  board  of 
supervisors.  In  three  fourths  of  the  territory 
covered  by  the  ordinance  there  is  no  more  need 
of  prohibiting  or  regulating  laundries  than  if 
tiiey  were  located  in  any  portion  of  the  farm- 
ing regions  of  the  State.  Hitherto  the  regula- 
tion of  laundries  has  been  limited  to  the  thickly 
settled  portions  of  the  cltv.  Why  this  unnec- 
essary extension  of  the  limits  affected,  if  not 
designed  to  prevent  the  establishment  of  laun- 
dries, after  a  compulsory  removal  from  their 
present  locations,  within  practicable  reach  of 
the  customers  or  dieir  proprietors?  And  the  un- 
contradicted petition  shows  that  all  Chinese 
applications  are,  in  fact,  denied,  and  those  of 
Caucasians  granted — ^thus,  in  fact  making  the 
discriminations,  in  the  administration  of  the 
ordinance,  which  its  terms  permit.  The  fact 
that  the  right  to  give  consent  is  reserved  in  the 
ordinance  shows  that  carrying  on  the  laundry 
business  in  wooden  buildings  is  not  deemed  of 
itself  necessarily  dangerous.  It  must  be  appar- 
ent to  every  well  informed  mind  that  a  fire, 
properly  guarded,  for  laundry  purposes^  in  a 
wooden  building,  is  Just  as  necessary  as,  and  no 
more  dangerous  than,  a  fire  for  cookinj^  pur- 
poses or  for  warmine  a  house.  If  the  ordmance 
under  consideration  is  valid,  then  the  board  of 
supervisors  can  pass  a  valid  ordinance  prevent- 
ing the  maintenance,  in  a  wooden  building,  of 
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m  oooUnff  stove  beating  sppantat,  or  a  restaa- 
[Mt]  lant,  within  the  boundarie?  of  the  City  and 
County  of  San  Francisco,  without  the  consent 
of  that  body,  arbitrarily  g^ven  or  withheld,  as 
their  prejudices  or  other  motives  may  dictate. 
If  it  is  competent  for  the  board  of  supervisors 
to  pass  a  valid  ordinance  prohibiting  the  inhab- 
itants of  Ban  Francisco  from  following  any  or- 
dinary, proper  and  necessary  calling  within 
the  limits  of  the  city  and  county,  except  at  its 
arbitrary  and  unregulated  discretion  and  special 
consent — and  it  can  do  so  if  this  ordinance  is  val- 
id— then  it  seems  to  us  that  there  has  been  a 
wide  departure  from  the  principles  that  have 
heretofore  been  supposed  to  guard  and  protect 
the  rights,  property  and  liberties  of  the  Amer- 
ican people.  And  if.  by  an  ordinance,  general 
in  its  terms  and  form,  hke  the  one  in  question, 
by  reserving  an  arbitrary  discretion  in  the  en- 
actinir  body  to  grant  or  deny  permission  to  en- 
gm  in  a  proper  and  necessary  calling,  a  dis- 
inimination  i^ainst  any  class  can  be  made  in  its 
execution,  thereby  evading  an<L  in  effect,  nul- 
Hfyingthe  provisions  of  the  National  Consti- 
tution, then  the  insertion  of  provisions  to  guard 
the  rights  of  eveiy  class  and  person  in  that  hi- 
strument  was  a  vain  and  futile  act.  The  effect 
of  the  execution  of  this  ordinance  in  the  man- 
ner indicated  in  the  record  would  seem  to  be 
necessarily  to  close  up  the  many  Chinese  laun- 
dries now  existing,  or  compel  their  owners  to 
pun  down  their  present  buildings  and  recon- 
struct of  brick  or  stone,  or  to  drive  them  out- 
side the  City  and  County  of  San  Francisoo,  to 
the  adjoining  counties,  beyond  the  convenient 
reach  of  customers,  either  of  which  results 
would  be  little  short  of  absolute  confiscation  of 
the  large  amount  of  property  shown  to  be  now 
and  to  have  been  for  a  long  time  invested  in 
these  occupations.  If  this  would  not  be  de- 
priving such  parties  of  their  property  without 
due  process  of  law,  it  would  be  oifficult  to  say 
what  would  effect  that  prohibited  result.  The 
necessary  tendency,  if  not  the  specific  purpose, 
of  this ,  ordinance,  and  of  enforcing  it  in  the 
maimer  indicated  in  the  xecord,  is  to  drive  out 
of  bufliness  all  the  numerous  small  laundries, 
especially  those  owned  by  Chinese,  and  give  a 
moDopofy  of  the  business  to  the  large  institu- 
tloDS  established  and  carried  on  by  means  of 
large  associated  Caucasian  capitaL  If  the  facts 
[fgyi  appearing  on  the  face  of  the  ordinance,  on  the 
petition  and  return,  and  admitted  in  the  case, 
and  shown  by  the  notorious  public  and  mani- 
dpal  history  of  the  times,  indicate  a  purpose 
to  drive  out  the  Chinese  laundrymen,  and  not 
merely  to  leffulate  the  business  for  the  public 
safety,  does  it  not  disclose  a  case  of  violation 
of  the  provisions  of  the  Fourteenth  Amend- 
ment to  the  National  Constitution,  and  of  the 
Tre^y  between  the  United  States  and  China, 
in  more  than  one  particular?  *  *  *  If  this 
means  prohibition  ox  the  occupation  and  a  de- 
struction of  the  business  and  property  of  the 
Chinese  laundiymen  in  San  Francisco— as  it 
seems  to  us  this  must  be  the  effect  of  executing 
the  ordinance— and  not  merely  the  proper  reg- 
ulation of  the  business,  then  there  u  discrinu- 
nation  and  a  violation  of  other  highly  impor- 
tant rights  secured  by  the  Fourteenth  Amend- 
ment and  the  Treaty.  That  it  does  mean  pro- 
hibition, as  to  the  Chinese,  it  seems  to  us  must 
be  ^tparent  to  every  dtizim  of  9an  Francisco 
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who  has  been  here  long  enou^  to  be  familiar 
with  the  course  of  an  active  and  aggressive 
branch  of  public  opinion  and  of  public  notori- 
ous events.  Can  a  court  be  blind  to  what  must 
be  necessarily  known  to  every  intelligent  per- 
son in  the  State?  See  Ah  Saw  v.  Ai/nan,  5 
Sawy.  560;  Sparrow  v.  Stronff,  8  Wall.  104  [70 
U.  8.  bk.  18,  L.  ed.  49];  Brawn  v.  Piper,  91 
U.  8.  43  [Bk.  28,  L.  ed.  2011." 

But,  in  deference  to  the  decision  of  the  Su- 
preme Court  of  California  in  the  case  of  Yick 
Wo,  and  contrary  to  his  own  opinion  as  thus 
expressed,  the  circuit  Judge  discharged  tho 
wnt  and  remanded  the  prisoner. 

Me$9n,  H»U  HcAUlster,  L.  H.  Van 
Sehaick  and  D.  L.  Smoot,  for  plaintiff  ii> 
error  and  appellant: 

TLe  occupation  in  question  is  necessary  and 
harmless;  and  it  is  against  natural  nsht  to 
make  its  exercise  dependent  upon  the  arbitrary 
will  of  the  board  of  supervisors. 

The  ordinance  is  a  legislative  condemnation 
to  hoavy  pains  and  penalties  of  all  persons  who 
wash  clothes  for  hire  in  frame  buildings, 
whether  amoimting  to  a  nuisance  or  not;  con- 
trary to  subdivision  8,  section  9,  article  1  of 
the  United  States  Constitution,  prohibiting  bilU 
of  attainder. 

See  Dill.  Mun.  Corp.  §  874;  Totes  v.  MiltDau- 
kee,  10  Wall.  497  (77  U.  S.  bk.  19,  L.  ed,  984). 

The  immediate  effect  of  the  ordinance  is  to 
deprive  the  petitioners,  and  others  similarly  sit- 
uated, of  their  property  and  property  rights, 
without  due  process  of  law. 

If  it  be  true  that  this  system  amounts  to  an 
enlargement  of  the  law  of  nuisance,  and  that 
such  a  result  is  ultra  tire*  the  board  of  super- 
visors, then  there  has  been  a  deprivation  of 
property  and  property  rights  without  due  pro- 
cess of  law,  because  the  indispensable  fact  of 
nuisance  has  been  ascertained  and  declared  by 
the  board  of  supervtsors  instead  of  the  tribunals' 
of  the  law. 

The  said  ordinance  is  capable  of  being  and 
is  so  operated  and  enforced  as  to  discriminate 
against  the  petitioners  and  all  other  subjects  of 
cSiina,  similarly  conditioned,  contrary  to  sec- 
tion 1  of  the  Fourteenth  Amendment,  sections 
1977  and  1979  R  S.,  and  articles  V  and  Vi 
of  the  Treaty  ^^  l^^*  ^^  articles  II  and  III 
of  the  Ti^^  of  1881  between  the  United 
States  and  China. 

The  record  discloses  that  of  the  tbree  hun- 
dred and  twenty  laundries  in  San  Francisco, 
about  three  hundred  and  ten  are  constructea 
of  wood,  and  about  two  hundred  and  forty 
of  the  three  hundred  and  twenty  are  owne<l 
and  conducted  by  subjects  of  China.  The 
record  aJso  shows  that  the  petitioner  and 
about  two  hundred  of  his  countrymen,  similarly 
situa^.  applied  to  the  board  of  supervisors 
for  permission  to  continue  their  clothes  wash- 
ing business  in  the  frame  buildings  which  they 
have  been  occupying  and  using  for  many  years. 

The  record  also  shows  that  not  a  single  one 
of  the  petitions  presented  by  the  eighty  who  are 
not  subjects  of  Uhina  has  been  reiused.  As  a 
frank  people,  we  cannot  afford  to  disguise  the 
fact  that  tnis  record  presents  a  case  of  practical 
discrimination  of  the  rankest  character. 

No  subject  of  China  is  permitted  to  wash 
clothes  for  hire  In  a  house  not  made  of  bricK 
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or  stone,  while  everyone  of  the  eighty  odd  who 
are  not  subjects  of  China,  are,  with  one  lonely 
exception,  permitted  to  do  this  identical  thing, 
and  pocket  die  increased  profits  thereof. 

See  In  re  Quong  Woo,  13  Fed.  Rep.  229;  14 
Id.  417;  9  Pac.  C.  L.  J.  819;  In  re  Tibureio 
Parrott,  6  Bawy.  349;  Henderwn  v.  Mayor  of 
K  T.  92  U.  8.  268  (Bk.  23,  L.  ed.  548);  Oum- 
mings  v.  Mo.  4  WaU.  820  (71  U.  S.  bk.  18,  L. 
ed.  356);  Ohy  Lung  v.  Freeman,  92  U.  8.  279 
^k.  28,  L.  ed.  550);  Sirauder  v.  West  Va.  100 
U.  S.  303  (Bk.  25,  L.  ed.  877);  JKr  parU  Vir- 
ginia, 100  U.S.  339  (Bk.  25,  L.  ed.  676);  NeaU 
V.  DOaware,  103  U.  8.  870  (Bk.  26,  L.  ed.567); 
Buth  V.  Kentucky,  107  U.  8.  110  (Bk.  27,  L. 
cd.  828);  Barbier  v.  ConnoUy,  113  U.S.  27  (Bk. 
28,  L.  ed.  923):  Soon  Ring  v.  OrotOey,  113  U. 
8.  703  (Bk.  28,  L.  ed.  1145);  Ex  parte  Moynier, 
65  Cal.  33;  Mayor  of  Bolt,  v.  Badeeke,  49  Md. 
217;  Bx  parte  Frank,  52  Cal.  ^10:  Raaroad 
Commission  Oasee,  116  U.  8.  807  (Bk.  29,  L. 
ed.  686);  Ex  parte  Tie  Soy,  9  W.  C.  Rep.  387. 

Mesgrs.  Alfred  Clarke  and  H.  O.  Sie- 
berst.  for  defendant  in  error  and  appellee: 

There  is  no  admission  that  the  proprietors  of 
the  eighty  odd  non-Chinese  laundries  applied 
for  permits;  and  the  truth  is  that  only  two  of 
them  had  so  applied. 

There  arc  about  three  hundred  laundries  in 
San  Francisco,  managed  by  Chinese.  Some 
of  them,  perhaps  ten,  are  in  brick  building]3, 
as  required  by  law.  The  remainder  are  in 
wooden  buildings,  and  some  of  them  are  cir- 
cumstanced so  favorably  as  regards  location, 
€tc.,  that  they  will  doubtless  receiye  the  con- 
sent of  the  board  of  supervisors  to  carry  on 
their  business.^  Others  are  highly  dangerous 
and  a  great  detriment  to  the  neighborhood  in 
which  they  are  situated. 

The  board  of  supervisors  of  San  Frandsoo, 
who  understand  tms  question,  do  not  desire  to 
suppress  this  useful  business,  neither  do  they 
desire  to  exclude  it  arbitrarily  from  certain  lim- 
its, but  they  desire  to  get  rid  of  its  dangerous 
features,  and  to  transfer  the  business  from  wood 
to  brick  buildings  in  all  cases  where  the  wooden 
building  is  dangerous  to  adjacent  property. 
There  is  no  hardship  in  this  change,  and  it  must 
be  enforced,  and  has  been  enforced  without 
partiality. 

There  is  a  peculiarity  connected  with  these 
three  hundred  laundries  which  invites  atten- 
tion. They  have  a  central  government,  which 
is  known  as  the  Tung  Hing  Tong  Association. 
It  employs  veiy  able  attorneys  to  resist  all  such 
regulations  as  are  inconvenient  to  its  members, 
and  this  fact  explains  the  many  defeats  which 
the  city  has  suffered  in  the  laundry  order  liti- 
cation.  All  the  white  laundry  men  who  have 
failed  to  comply  with  the  law  are  under  arrest. 

The  Tung  Hmf  Tong  resisted  every  laundry 
order  passea  by  the  bo^  of  supervisors  from 
1 880  till  1885,  and  in  consequence  of  this  re- 
fiistnnce  and  delay  resulting  from  legal  pro- 
ceedings, the  novel  spectacle  was  witnessea  in 
an  American  city  of  a  colony  of  foreigners 
who  governed  themselves,  made  and  executed 
their  own  laws,  and  successfully  resisted  the 
enforcement  of  the  regulations  of  the  munici- 
pal government  of  San  Francisco. 

Order  1559  was  invalidated  by  the  decision  in 
Pf'ople  y.  Ah  Ling,  May  7,  1881. 

Order  1679,  passed  June  10, 1882,  was  inval- 
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idated  by  the  drcuit  court,  July,  1882,  in  Be 

Quona  Woo,  7  Sawy.  526. 

Order  1691,  passed  October  21,  1882,  waa 
taken  to  the  Supreme  Court  of  the  United 
States;  Be  Tom  Tong,  108  U.  8.  556  (Bk.  27,  L. 
ed.  826);  Be  Hung  Hang,  108  U.S.  552  (Bk.  27, 
L.  ed.  811),  dedded  May  7,  1888,  and  the  city, 
unable  to  enforce  the  order,  repealed  it  June 
25,  1883,  by  the  passage  of  Order  1719. 

Order  1719  was  invSidated  by  the  Supreme 
Court  of  Oakland;  BeWooYek,  12 Pac.  C.  L.  J. 
December  10, 1883. 

During  all  of  this  protracted  and  successful 
resistance,  it  was  impossible  to  enforce  the  mu- 
nidpal  regulations  in  regard  to  laundries. 

Tlie  tide  which  set  so  strongly  and  so  long 
against  the  citizens  of  San  Fruicisoo  turned  at 
last  and  flowed  the  other  way. 

In  re  Woo  Teck,  November,  1888,  by  Su- 
perior Court  of  San  Frandsco,  in  which  Order 
1719  was  held  valid. 

Be  Moynier,  Februaij  8, 1884,  by  Supreme 
Court  of  California,  65  CaL  88,  which  holds 
Order  1719  valid. 

Barbier  v.  ConnoUy,  January  5,  1885,  by  Su- 
preme Court  of  the  United  States,  118  tJ.  S. 
27  (Bk,  28,  L.  ed.  928);  Order  1767  held  valid. 

Soon  Mng  v.  Orov>ley,  March  16, 1885,  by  this 
court,  118  U.  8.  703  (Bk.  28,  L.  ed.  923);  Or- 
der 1719  held  valid. 

Be  White,  June  2,  1885,  by  Supreme  Court 
of  California,  6  W.  C.  R  644;  Order  1559  held 
vaUd. 

Be  White,  July  1, 1885,  by  Superior  Court 
of  San  Frandsco,  municipal  reports,  1884-5, 
84;  Order  1569  held  valid. 

Be  Tick  Wo,  December  28,  1885,  Supreme 
Court  of  California,  8  W.  0.  R.  548;  Order 
1569  held  valid. 

Be  Wo  Lee,  January  26,  1886,  by  Circuit 
Court  of  the  United  States,  9  W.  0.  R.  81; 
same  result 

Be  Li  ProtH,  February  26, 1886,  9  W.  C.  R 
812 

Be  Oaerrero,  March  16, 1886,  9  W.  C.  R 

The  Fourteenth  Amendment  does  not  inter- 
fere with  the  police  power  of  the  States. 

Kuril  y.  Mqfflit,  115  U.  8.  487  (Bk.  29,  L. 
ed.  458). 

We  daim  that  the  dty  has  power  to  adopt 
the  section  we  are  examining  under  artide  Xl., 
section  11,  of  the  Constitution,  "  to  make  and 
enforce  within  its  limits  all  such  local,  police, 
sanitary  and  other  r^gulatiom  as  are  not  in 
conflict  with  general  laws." 

The  police  power  of  the  State  extends  to  the 
regulation  of  this  business  by  excluding  it  from 
certain  limits. 

Be  McClain,  61  Cal.  486;  A  Ohin  Tan,  60 
Cal.  78;  i20  ^lA  Sing,  59  Cal.  404;  Slawfhter 
Houee  Caaee,  16WalL  62  (83 U.  S.bk.  21, Led. 
394);  Aileioek  y.  Paige,  77  Va.  886;  Oommon- 
wealth  V.  Merriam,  136  Mass.  438;  Hochstadier 
V.  State,  78  Ala.  24;  MuUer  v.  Oomrs,  89  K.  C. 
171;  State  v.  Mayor,  44  N.  J.  L.  114;  Common^ 
wealth  V.  Whelan,  134  Mass.  206. 

Under  our  State  Constitution,  the  Legislature 
is  prohibited  by  article  IV,  section  25,  sub.  2, 
from  exerdsinjB^  the  local  police  power;  but  the 
power  which  is  denied  to  the  Legislature  is 
vested  by  artide  XT,  section  11,  In  the  muni- 
dpal  corporations  throughout  tlie  State. 

Be  Stvart,  61  Cal.  874;  Be  Moynier,  euprm; 
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Ba  WbUeri,  W  CaX.  2e»;  Be  M<mfU,  66  Cal. 
448;  Barbie  T.  OonnoUy,  supra;  Soon  Mng  t. 
CrowUy,  Re  Tick  Wo  and  Be  Li  ProUi,  tupra. 

Admitting  for  the  sake  of  armment  that  the 
laundiy  of  petitioner  was  not  a  fully  developed 
oommon-law  nuisance,  we  say  the  State  has 
power  to  regulate  it. 

Barbior  v,  Conn^,  tupra;  Be  Iklaney,  48 
Cal.  478;  Be  Tick  Wo,  tupra. 

"  The  Supreme  Court  of  the  United  States 
cannot  pnss  on  the  question  of  the  conformity 
of  a  municipal  ordinance  with  the  State  Con- 
stitution." 

BarUer  ▼.  OonnoUy,  supra.  See  also  Olai- 
borne  Co.  y.  Brooke,  111  D;  S.  400  (Bk.  88,  L. 
•d.  470). 

(365] 

Mr.  JuiUee  Matthews  deliv eztd  the  opinion 
of  the  court: 

In  the  case  of  the  petitioner,  brought  here  by 
writ  of  error  to  the  Supreme  Court  of  Califor- 
nia, our  Jurisdiction  is  limited  to  the  question 
whether  the  plaintiff  in  error  has  been  denied  a 
right  In  Ticlation  of  the  Constitution,  laws,  or 
treaties  of  the  United  States.  The  question 
whether  his  imprisonment  is  illegal,  under  the 
rsici  ^o^^^^oo  ^^'^  ^^^  o^  ^6  State,  is  not  open 
t^**J  to  ua.  And  although  that  question  might  have 
been  considered  in  the  circuit  court  in  the  ap- 
i^ication  made  to  it,  and  by  this  court  on  appeal 
from  its  ovder,  yet  judicial  propriety  is  best 
consulted  by  acoeptinff  the  judgment  of  the 
state  court  upon  me  p<nnts  involved  in  that  in- 
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J  however,  does  not  preclude  this  court 
from  putting  upon  the  ordinances  of  the  super- 
visors of  the  C<Mmty  and  City  of  San  Francisco 
an  independent  construction;  for  the  determi- 
nation of  the  question  whether  the  proceedings 
under  these  orainances  and  in  enforcement  of 
them  are  in  conflict  with  the  Constitution  and 
laws  of  the  United  States,  necessarily  involves 
the  meaning  of  the  ordinances,  which,  for  that 
purpose,  we  are  required  to  ascertain  and  ad- 


r  e  are  consequently  constrained,  at  the  out- 
set, to  differ  from  the  Supreme  Court  of  Cali- 
fornia upon  the  real  meamng  of  the  ordinances 
in  question.  That  court  considered  these  ordi- 
nances as  vesting  in  the  board  of  supervisors  a 
not  unusual  discretion  in  granting  or  withhold- 
*  wooden  buil '" 


fnc  their  assent  to  the  use  of  w< 
as  laundries,  to  be  exercised  in  reference  to  tl 
circumstances  of  each  case,  with  a  view  to  the 
protection  of  the  public  against  the  dangers  of 
fire.  We  are  not  able  to  conciu:  in  that  inter- 
pretation of  the  power  conferred  upon  the 
supervisors.  There  is  nothing  in  the  ordinances 
which  points  to  such  a  regulation  of  the  business 
of  keeping  and  conducting  laundries.  They 
seem  intended  to  confer,  and  actually  do  con- 
fer, not  a  discretion  to  be  exercised  upon  a  con- 
sideration of  the  circumstances  of  each  cose, 
but  a  naked  and  arbitrary  power  to  give  or 
withhold  consent,  not  only  ss  to  places,  but  as 
to  persons.  So  that,  if  an  applicant  for  such 
consent,  being  in  every  way  a  competent  and 
qualified  person,  and  havmg  complied  with 
every  reasonable  condition  oemandfed  by  any 
public  interest,  should,  failin/^  to  obtain  the 
requisite  consent  of  the  supervisors  to  the  prose- 
cution of  his  business,  apply  for  redress  by  the 
^ndidal  process  of  mandamus  to  require  the 
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supervisors  to  consider  and  act  ttfion  his  case^ 
it  would  be  a  sufficient  answer  for  them  to  say 
that  the  law  had  conferred  upon  them  authority 
to  withhold  their  assent,  without  reason  and 
without  responsibility.  The  power  given  to 
them  is  not  confided  to  their  discretion  in  the 
legal  sense  of  that  term,  but  is  granted  to  their  [367] 
mere  will.  It  is  purely  arbitrary,  and  acknowl- 
edges neither  guidance  nor  restraint 

This  erroneous  view  of  the  ordinances  in 
question  led  the  Supreme  Court  of  California 
into  the  f  urtbir  error  of  holding  that  they  wen 
Justified  by  the  decisions  of  Uiis  court  in  the 
cases  of  Barbier  v.  ConnoUv,  118  U.  S.  27  [Bk. 
28,  L.  ed.  923],  and  Soon  Ming  v.  Orowley,  118 
U.  S.  708  [Bk.  28,  L.  ed.  1145].  In  both  of 
these  cases  the  ordinance  involved  was  simply 
a  prohibition  to  carry  on  the  washing  and  iron- 
ing of  clothes  in  public  laundries  and  wash- 
houses,  within  certain  prescribed  limits  of  the 
Citv  and  County  of  San  Francisco,  from  ten 
o'clock  at  nifht  until  six  o'clock  in  the  morn- 
ing of  the  following  day.  This  provision  was 
held  to  be  purely  a  police  reguJation,  within 
the  competency  of  any  municipality  possessed 
of  the  ordinary  powers  belonging  to  such  bod- 
ies;  a  necessary  measure  of  precaution  in  a  city 
composed  largely  of  wooden  bidldinffs  like  San 
Francisco,  in  the  application  of  which  there 
was  no  invidious  discrimination  against  anyone 
within  the  prescribed  limitSi  all  persons  engaged 
in  the  same  business  bein^  treated  alike,  and 
subject  to  the  same  restrictions,  and  entitled  to 
the  same  privileges,,  imder  simdlar  conditions. 

For  these  reasons,  that  ordinance  was  ad- 
judged not  to  be  within  the  prohibitions  of  the 
Fourteenth  Amendment  to  the  Constitution  of 
the  United  States,  which,  it  was  said,  in  the  first 
case  cited,  "undoubtedly  intended  not  only 
that  there  should  be  no  arbitary  deprivation  of 
life  or  liberty,  or  arbitrary  spoliation  of  .prop- 
erty, but  that  equal  protection  and  security 
should  be  given  to  all  under  like  drcumstanoes 
in  the  enjoyment  of  their  personal  and  civil 
rights;  that  all  persons  should  oe  equally  entitled 
to  pursue  their  happiness  and  acquire  and  enjoy 
property;  that  they  should  have  like  access  to 
the  courts  of  the  country  for  the  protection  of 
their  persons  and  property,  the  prevention  and 
redress  of  wrongs,  and  the  enforcement  of  con- 
tracts; that  no  impediment  should  be  interposed 
to  ttie  pursuits  of  anyone,  except  ss  applied  to 
the  same  pursuits  by  others  imder  like  dxcum- 
stances;  that  no  greater  burdens  should  be  laid 
upon  one  than  are  laid  upon  others  in  the  same 
calling  and  condition;  and  that  in  the  adminis- 
tration of  criminal  Justice  no  different  or  higher 
punishment  should  be  imposed  upon  one  tnan 
such  as  is  prescribed  to  all  for  like  offenses. 
*  *  *  Class  legislation,  discriminating  against 
some  and  favoring  others,  is  proliibited,  but  [368] 
legislation  which,  in  canrymg  out  a  public  pur- 
pose, is  limited  in  its  application,  if  within  the 
sphere  of  its  operation  it  affects  alike  all  per- 
sons similarly  situated,  is  not  wi'ldn  the  amend- 
ment." 

The  ordinance  drawn  in  question  in  the  pres- 
ent case  is  of  a  very  different  character.  It 
does  not  prescribe  a  rule  and  conditions,  for  the 
regulation  of  ths  use  of  property  for  laundry 
purposes,  to  which  all  similarly  situated  may 
conform.  It  allows  without  restriction  the  use 
for  such  purposes  of  buildings  of  brick  or  stone; 
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Irat,  88  to  wooden  bufldingB,  constituting  nearly 
all  those  in  previona  use,  it  dividea  the  owners 
or  oocupiera  into  two  clasaea,  not  having  re- 
spect to  their  personal  character  and  qualifica- 
tions for  the  business,  nor  the  situation  and  na- 
ture and  adaptation  of  the  buildings  themselves, 
bat  merely  by  an  arbitrary  line,  on  one  side  of 
which  are  those  who  are  permitted  to  pursue 
their  industry  by  the  mere  will  and  consent  of 
the  supervisors,  and  on  the  other  those  from 
whom  that  consent  is  withheld,  at  their  mere 
will  and  pleasure.  And  both  aasses  are  alike 
only  in  this:  that  they  are  tenants  at  will,  under 
the  supervisors,  of  their  means  of  living.  The 
ordinance,  therefore,  also  differs  from  the  not 
unusual  case,  where  discretion  is  lodged  by 
law  in  public  officers  or  bodies  to  grant  or  with- 
hold licenses  to  keep  taverns,  or  places  for  the 
sale  of  spirituous  liquors,  and  the  like,  when 
one  of  the  conditions  is  that  the  applicant  shall 
be  a  fit  person  for  the  exercise  of  the  privilege, 
because  in  such  cases  the  fact  of  fitness  is  sub- 
mitted to  the  Jud^ent  of  the  officer,  and  calls 
for  the  exercise  oi  a  discretion  of  a  Judicial  na- 
ture. 

The  rights  of  the  petitioners,  as  affected  by 
the  proceedings  of  which  they  complain,  are 
not  less  because  they  are  aliens  and  subjects  of 
the  Emperor  of  Chma.  By  the  third  article  of 
the  Tr^ty  between  this  government  and  that 
of  China,  concluded  November  17,  1880,  22 
Stat  at  L.  827,  it  is  stipulated:  ''If  Chinese 
laborers,  or  Chinese  of  any  other  class,  now 
either  permanently  or  temporarily  residing  in 
the  territory  of  the  United  States,  meet  with  ill 
treatment  at  the  hands  of  any  other  persons, 
the  Government  of  the  Unitea  States  will  exert 
all  its  powers  to  devise  measures  for  their  pro- 
tection, and  to  secure  to  them  the  same  rignts, 
privileges,  immunities  and  exemptions  as  may 
be  enjoyed  by  the  citizens  or  sublccts  of  the 
most  favored  nation,  and  to  which  they  are  en- 
tiOed  by  treaty." 

The  Fourteenth  Amendment  to  the  Constitu- 
tion is  not  confined  to  the  protection  of  citizens. 
It  says:  "  Nor  shall  any  State  deprive  any  per- 
son of  life,  liberty,  or  property  without  due 
process  of  law;  nor  deny  to  any  person  within 
Its  jurisdiction  the  equal  protection  of  the 
laws."  These  provisions  are  universal  in  their 
application,  to  all  persons  within  the  territorial 
Jurisdiction,  without  regard  to  any  differences 
of  race,  of  color,  or  of  nationality;  and  the 
equal  protection  of  the  laws  is  a  pledge  of  the 
protection  of  equal  laws.  It  is  accordingly  en- 
acted by  section  1977  of  the  Revised  Statutes, 
that  "All  persons  within  the  Jurisdiction  of  the 
United  States  shall  have  the  same  right  in  every 
State  and  Territory  to  make  and  enforce  con- 
tracts, to  sue,  be  parties,  give  evidence,  and  to 
the  full  and  equal  benefit  of  all  laws  and  pro- 
ceedings for  the  security  of  persons  and  prop- 
erty as  is  enjoyed  by  white  citizens,  and  shall 
be  subject  to  like  punishments,  pains,  penalties, 
taxes,  licenses  and  exactions  of  every  kind^ 
and  to  no  other."  The  questions  we  have  to 
consider  and  decide  in  these  cases,  therefore, 
are  to  be  treated  as  involving  the  rights  of  every 
citizen  of  the  United  States  equally  with  those 
of  the  strangers  and  aliens  who  now  invoke  the 
Jurisdiction  of  the  court. 

It  is  contended  on  the  part  of  the  petitioners, 
that  the  ordinances  for  violations  of  which  they 
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are  soverally  sentenced  to  imprisonment  are 
void  on  their  face,  as  beinff  within  the  prohibi- 
tions of  the  Fourteenth  Amendment,  and,  in 
the  alternative,  if  not  so,  that  they  are  void  by 
reason  of  thdr  administration  operating  un- 
equally, so  as  to  punish  in  the  present  petition- 
ers what  is  permitted  to  others  as  lawful,  with- 
out any  distinction  of  circumstances;  an  unjust 
and  illegal  discrimination,  U  is  claimed,  which, 
though  not  made  expressly,  by  the  ordinances, 
is  maae  possible  by  them. 

When  we  consider  the  nature  and  the  theory 
of  our  institutions  of  govomment.  the  princi- 
ples upon  which  they  are  supposed  to  rest,  and 
review  the  history  of  their  development,  we  are 
constrained  to  conclude  that  they  do  not  mean  [370] 
to  leave  room  for  the  play  and  action  of  purely 
personal  and  arbitrary  power.  Sovereignty 
Itself  is,  of  course,  not  subject  to  law,  for  it  u 
the  author  and  source  of  law;  but  in  our  sys- 
tem, while  sovereign  powers  are  delegated' to 
the  agencies  of  government,  sovereignty  itself 
remains  with  the  people,  by  whom  and  for 
whom  all  government  exists  and  acts.  And 
the  law  is  the  definition  and  limitation  of  power. 
It  is,  indeed,  quite  true,  that  there  must  always 
be  lodged  somewhere,  and  in  some  person  or 
body,  the  authority  of  final  decision;  and,  in 
many  cases  of  mere  administration  the  respon- 
sibility is  purely  political,  no  appeal  lying  ex- 
cept to  the  Ultimate  tribunal  of  the  public 
Judgment,  exercised  either  in  the  pressure  of 
opinion  or  by  means  of  the  suffrage.  But  the 
fundamental  rights  to  life,  liberty,  and  the  pur- 
suit of  happiness,  considered  as  individual  pos- 
sessions, are  secured  by  those  maxims  of  con- 
stitutional law  which  are  the  monuments  sbotv- 
ing  the  victorious  progress  of  the  race  in  securing 
to  men  the  blessings  of  civilization  under  the 
reign  of  just  and  equal  laws,  so  that,  in  the  fa- 
mous language  of  the  Massachusetts  Bill  of 
Bights,  the  government  of  the  Commonwealth 
*'  may  be  a  government  of  laws  and  not  of 
men.''  For,  the  very  idea  that  one  man  may 
be  compelled  to  hold  his  life,  or  the  means  of 
living,  or  any  material  right  essential  to  the  en- 
joyment of  life,  at  the  mere  will  of  another, 
seems  to  be  intolerable  in  any  countir  where 
freedom  prevails,  as  being  the  essence  of  slavery 
itself. 

There  are  many  iUustrations  that  might  be 
given  of  this  trum,  which  would  make  mani- 
fest that  it  was  self-evident  in  the  light  of  out 
system  of  jurisprudence.  The  case  of  the  po- 
litical franchise  of  voting  is  one.  Though  not 
regarded  strictly  as  a  natural  right,  but  as  a 
pxivilege  merely  conceded  by  society,  accord- 
ing to  Its  will,  uuder  certain  conditions,  never- 
theless it  is  regarded  as  a  fundamental  political 
right,  because  preservative  of  all  riffhts. 

In  reference  to  that  right,  it  was  declared  by 
the  Supreme  Judicial  Court  of  Massachusetts, 
in  Gapen  v.  Foster,  12  Pick.  485.  488,  in  the 
words  of  Chief  Justice  Shaw,  "that  in  all  cjlscs 
where  the  Constitution  has  confeiTcd  a  polit- 
ical right  or  privilege,  and  where  the  Constitu- 
tion has  not  particularly  designated  the  manner 
in  which  that  right  is  to  be  exercised,  it  is  clear- 
ly within  the  just  and  constitutional  limits  of  131911 
the  legislative  power,  to  adopt  any  reasonable  ^  ' 
and  uniform  regulations,  in  regard  to  the  time 
and  mode  of  exercising  that  rignt,  which  are  de- 
signed to  secure  and  facilitate  the  exercise  of 
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lach  right,  in  a  prompt^  orderly  and  oonvenient 
manner;"  neyertbelefls,  "such  a  construction 
TTonld  Afford  no  warrant  for  such  an  exerdae  of 
li^lati  ye  power  as,  under  the  pretense  and  col- 
or of  r^ulating,  should  suhvert  or  injuriously 
restrain  theright  itself."  It  has  accordingly  heen 
held  generally  in  the  S  tates  that,  wheUier  l£e  par- 
ticular provisions  of  an  Act  of  legislation,  es- 
Ublishine  means  for  ascertaining  ttie  qualiflca- 
tions  of  thoae  entitled  to  vote,  ana  makine  pre- 
vious registration  in  lists  of  such,  a  condition 
precedent  to  the  exercise  of  the  right,  were  or 
were  not  reasonable  renilations,  and  accord- 
hi^y  valid  or  void,  was  alwayB  open  to  inquiry, 
as  ajudicial  question.  See  DcLggeit  t.  Httdton^ 
1  Weal.  Rep.  789,  decided  laj  the  Supreme 
Court  of  Ohio,  where  many  of  the  cases  are  col- 
lected; Jbmroe  v.  OoUin»,  17  Ohio  St  606. 

The  same  principle  has  been  more  freelv  ex- 
tended to  the  quasi  legislative  acts  of  inferior 
monicipal  bodies,  in  respect  to  which  it  is  an 
ancient  Jurisdiction  of  Judicial  tribunals  to  pro- 
nounce upon  the  reasonableness  and  consequent 
vaHditf  of  their  by-laws.  In  respect  to  meae, 
it  was  the  doctrine  that  every  by-law  must  be 
reasonable,  not  inconsistent  with  the  charter 
of  the  corporation,  nor  with  any  statute  of 
Parliament,  nor  with  the  general  prindpks  of 
the  common  law  of  the  land,  particularly 
those  having  rehition  to  the  liberty  of  the  sub- 
ject or  the  rights  of  private  property.  Dill. 
Mnn.Oorp.  8d  ed.  §  819,  and  cases  dtedin  notes. 
Accordingly,  in  the  case  of  8tate  of  Ohio,  ex  rd. 
dc  V.  OindnnaUQiuLighiAOokB  Oo.  18  Ohio 
St  862,  800,  an  ordinance  of  the  dty  councQ 
porporting  to  fix  the  price  to  be  charged  for 
gas,  under  an  authority  of  law  giving  discre- 
tionary  power  to  do  so,  was  hela  to  be  bad,  if 
paased  m  bad  faith,  fixing  an  unreasonable 
price,  for  the  fraudulent  purpose  of  compelling 
Vnt\  ^  S^  company  to  submit  to  an  unf mr  ap- 
praisement of  its  works.  And  a  similar  ques- 
tion, very  pertinent  to  the  one  in  the  present 
\  decided  by  the  Cour^  of  Appeds  of 


Xaryland,  in  the  case  oiBaltimoTt  v.  Badachb. 
49  Hd.  217.  In  that  case  the  defendant  had 
erected  and  used  a  steam  engine,  in  the  prose- 
cution of  his  budness  as  a  carpenter  ana  box- 
naift  y  in  the  City  of  Baltimore,  under  a  per- 
mit ih>m  the  mayor  and  dty  council,  which 
ecMuiined  a  condition  that  the  engine  was  ''to 
be  removed  after  six  months'  notice  to  that 
effect  from  the  mayor."  After  such  notice  and 
refoflal  to  c»nform  to  it,  a  suit  was  instituted  to 
recover  the  penalty  provided  by  the  ordinance, 
torestnin  the  prosecution  of  which  a  bill  in 
equl^  was  filed.  The  court  holdine  the  opin- 
knthal  ''there  may  be  a  case  in  which  an  or^ 
dinance,  passed  under  grants  of  power  like  those 
we  have  cited,  is  so  dearly  unreasonable,  so  ar- 
bitnuy,  oppressive,  or  piurtial,  as  to  raise  the 
piesnmptiontliat  the  Legislature  never  intended 
to  confer  the  power  to  pass  it,  and  to  Justify 
the  ooorta  in  interfering  and  setting  it  aside  as 
aplain  abuse  of  authority,"  it  proceeds  to  speak, 
with  icgazd  to  the  ordinance  in  question,  in  re- 
lation to  the  use  of  steam  engines,  as  follows: 
"It  does  not  profess  to  prescribe  regulations 
to  tbeir  construction,  location,  or  use,  nor  re- 
qufre  sadi  precautiona  and  safeguards  to  be 
provided  by  those  who  own  and  use  them  as 
are  best  calculated  to  render  them  less  dangerous 
to  life  and  proper^;  nor  does  it  restrain  their 
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use  in  box  factories  and  other  similar  establish- 
ments within  certain  defined  limits,  nor  in  any 
other  way  attempt  to  promote  their  safety  and 
security  without  destroying  their  usefulness. 
But  it  commits  to  the  unrestrained  will  of  a 
single  public  officer  the  power  to  notify  every 
person  who  now  emplovs  a  steam  enrine  in  the 
prosecution  of  any  business  in  the  City  of  Bal- 
timore, to  cease  to  do  so,  and  by  providing 
compulsory  fines  for  every  day's  disobedience 
of  such  notice  and  order  of  removal,  renders 
his  power  over  the  use  of  steam  in  that  dty 
practically  absolute,  so  that  he  may  prohibit  its 
use  altogether.  But  if  he  should  not  choose  to 
do  this,  out  only  to  act  in  particular  cases,  there 
is  nothing  in  the  ordinance  to  guide  or  control 
his  action.  It  lavs  dovm  no  rules  by  which  its 
impartial  execution  can  be  secui^  or  partiality  [373] 
and  oppression  prevented.  It  is  dear  that  giv- 
ing and  enforcing  these  notices  may,  and  quite 
likely  will,  bring  ruin  to  the  business  of  those 
against  whom  they  are  directed,  while  others, 
from  whom  they  are  withheld,  may  be  actual- 
ly benefited  by  what  is  thus  done  to  their  nd^h- 
bors;  and,  when  we  remember  that  this  action 
or  non-action  may  proceed  from  enmitv  or 
prejudice,  from  partisan  zeal  or  animodty,f rom 
favoritism  and  other  improper  influences  and 
motives  easy  of  concealment  and  difficult  to  be 
detected  and  exposed,  it  becomes  unnecessary 
to  suggest  or  comment  upon  the  injustice  capa- 
ble of  being  wrought  under  cover  of  such  a 
power,  for  that  becomes  apparent  to  every  one 
who  gives  to  the  subject  a  moment's  consider 
ation.  In  fact,  an  ordinance  which  dothes .  a 
single  individual  with  sudi  power  hardly  falls 
witnin  the  domain  of  law,  and  we  are  con- 
strained to  pronounce  it  inoijerative  and 
vdd." 

This  oondurion,  and  the  reasoning  on  which 
it  is  based,  are  deductions  from  the  face  of  the 
ordinance,  as  to  its  necessary  tendency  and  ul- 
timate actual  operation.  In  the  present  cases, 
we  are  not  obliged  to  reason  from  the  probable 
to  the  actual  and  pass  upon  the  validi^  of  the 
ordinances  complained  of,  as  tried  merely  by 
the  opportunities  which  thdr  terms  afford,  of 
unequal  and  unlust  discrimination  in  thdr  ad- 
ministration. For  the  cases  present  the  ordi- 
nances in  actual  operation,  ana  the  facts  shown 
establish  an  administration  directed  so  exclu- 
sively against  a  particular  dass  of  persons  as  to 
warrant  and  require  the  oondudon  that  what- 
ever may  have  been  the  intent  of  the  ordi- 
nances as  adopted,  they  are  applied  by  the  pub- 
licauthorities  charged  with  their  administration, 
and  thus  representing  the  State  itsdf ,  with  a 
mind  so  unequal  and  oppressive  as  to  amount 
to  a  practical  denial  by  the  State  of  that  equal 
protection  of  the  laws  which  is  secured  to  the 
petitioners,  as  to  dl  other  pei:sons,  by  the  broad 
and  benign  provisions  of  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United 
Statea.  Though  the  law  itsdf  be  fair  on  its 
face  and  impartial  in  appearance,  yet,  if  it  is 
applied  and  administered  by  public  authority 
with  an  evil  eye  and  an  unequal  hand,8o  as  prao-  [3741 
tically  to  make  unjust  and  illegal  discrimina- 
tions oetween  persons  in  similar  droumstances, 
material  to  their  rights,  the  denial  of  equal  Jus- 
tice is  still  within  the  prohibition  of  the  Con- 
stitution. This  prindple  of  interpretation  has 
been  sanctioned  oy  this  court  in  Mai/ienon  v. 
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Ma^or,  eU.  af  Hfwa  Twk,  92  U.  8.  S59  [Bk.  28» 
L.  ed.  6481;  (% Lawy^,  F)r€eman,92 U.  S, 276 
[Bk.  28,  L.  ed.  6601;  Exwirid  Va.  100  U.  8. 
889 JBk.  26,  L.  ed.  ^ei]:mal  v.  Delaware,  1(^ 
U.  8.  870  [Bk.  26.  L.  ed.  267],  and  Soon  Hing 
V.  Onwley  \jmpTa\. 

The  present  cases,  as  shown  by  the  facts  dis- 
closed m  the  record,  are  within  this  class.  It 
appears  that  both  petitioners  have  complied 
with  every  requisite,  deemed  by  the  law  or  by 
the  pnbUc  offlcers.charged  witn  its  administra- 
tion necessary  for  the  protection  of  neighbor^ 
ing  property  from  fire,  or  as  a  precaution 
against  injury  to  the  public  health,  l^o  reason 
whatever,  except  the  will  of  the  supervisors,  is 
assigned  why  they  should  not  be  permitted  to 
carry  on,  in  the  accustomed  manner^their  harm- 
less and  useful  oocupi^on,  on  which  they  de- 
pend for  a  livelihood.  And  while  this  consent  of 
the  supervisors  is  withheld  from  lhe:n  and  from 
two  hundred  others  who  have  also  petitioned, 
all  of  whom  happened  to  be  Chinese  subjects, 
eiffhty  others,  not  Chinese  subjects,  are  permit- 
tea  to  carry  on  the  same  business  under  similar 
conditions.  The  fact  of  this  discrimination  is 
admitted.  No  reason  for  it  is  shown,  and  the 
conclusion  cannot  be  resisted,  that  no  reason 
for  it  exists  except  hostility  to  the  race  and  na- 
tionaltyto  which  the  petitioners  belong,  and 
which  in  the  eye  of  the  law  is  not  Justified. 
The  discrimination  is  therefore  illegal,  and 
the  public  administration  which  enforces  it  is  a 
denial  of  the  equal  protection  of  the  laws  and 
a  violation  of  the  Fourteenth  Amendment  of 
Ae  Constitution.  The  Imprisonment  of  the 
petitioners  is  ther<4ore  illegal,  and  they  must 
be  discharged. 

To  this  end,  the  Judgment  of  the  Supreme 
Court  of  California  in  the  case  of  Tick  Wo, 
and  that  of  the  Circuit  Court  of  the  United 
States  for  the  District  of  California  in  the  case 
of  Wo  Lee,  are  severally  reDereed,  and  the  ea9ee 
remanded,  each  to  the  proper  court,  foith  direo- 
Hone  to  discharge  the  petttion&re  from  custody 
and  impriaonmeni, 

Tnieoopy.  Test: 

James  H.  McKeimey,  CSerk,  Sup.  Oourfe,  U.  8. 
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EAQAMA,  aUae  'Tactah  Btllt,"  an  In- 
dian, AHD  MAHAWAHA,  alias  "Bkn,"  an 
Indian. 

(See  8.  OL  Be|M»tflr*B  ad.  875-88S.) 

Oonstitutional  lam  crimincU  jurisdiction  of 
territorial  courts  over  crimes  committed  iy 
Indiane-^relations  of  Indian  Tribes  to  the 
Federal  and  State  Qasemments. 

*1.  The  ninth  section  of  the  Indian  ApproprlatioQ 
Act  of  BCaroh  8, 1886  ffiees.  Acta,  p.  386)«  is  valid  and 
eonatitutional  in  both  Its  branoheK  namely,  that 
which  ffives  Jurtodiotion  to  the  courts  of  the  Terri- 
t^iies,  of  the  crimes  named  committed  by  Indians 
within  the  Territories,  and  that  which  flrive8juri&- 
dlotion  in  like  oases  to  the  oourts  of  the  united 
States  for  the  same  crimes  committed  on  an  Indian 
Ueaervation  within  a  State  of  the  Union. 

2.  The  crimes  mentioned  In  the  Act  are  murder, 
manslaughter,  rape,  anault  with  Intent  to  kill, 
•ison*  bnrvlanr  and  laroeoj. 

•Head  notes  br  MV*.  JWiHes 
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8.  While  the  Government  of  the  United  States  has 
recognised  in  the  Indian  Tribes  heretofore  a  state  of 
semi-independence  and  pupilage,  it  has  the  rixht 
and  authority,  instead  or  controlling  them  by 
treaties,  to  govern  them  by  Acts  of  Oongrees,  be- 
cause they  are  within  the  geographical  limit  of  the 
United  Statee,  and  are  neceesanly  subject  to  the 
laws  which  Ck>ngresB  may  enact  for  their  protection 
and  for  the  protection  of  the  people  with  whom 
they  come  in  contact. 

4  The  States  have  no  such  power  over  them  as 
long  as  they  maintain  their  tribal  relations.  They 
owe  no  allegiance  to  a  State  within  which  their 
reservation  maybe  established,  and  the  State  gives 
them  no  protection. 

[No.  1246.] 

Argued  Ma/reh  9, 1886,    Decided  May  10, 1886. 

K  a  certificate  of  division  in  opinion  between 
the  Judges  of  the  Circuit  Court  of  the 
United  States  for  the  District  of  California. 
JurisdieOon  sustained. 

The  case  la  stated  by  the  court 

Messrs.  John  Ooode,  BoUeitor-Gen,,  and 
A.  H.  Garland,  Atty-Gen.,forplairUiff. 

Mr.  Jooeph  D.  Reddingp,  tor  defendants. 

Mr,  Justice  Miller  delivered  the  opinion  of 
the  court: 

The  case  is  brought  here  by  certificate  of  di- 
vision of  opinion  between  the  Circuit  Judge  and 
the  District  Judge  holding  the  Circuit  Court  of 
the  United  Statesfor  the  District  of  California. 

The  questions  oertified  arise  on  a  demurrer  to 
an  indictment  a^inst  two  Indians  for  murder 
committed  on  the  Indian  Reservation  of  Hoopa 
Valley  in  the  State  of  California,  the  person 
murdered  being  also  an  Indian  of  said  Reserva- 
tion. 

Though  there  are  six  questions  certified  as 
the  subject  of  difference,  the  point  of  them  aU 
is  well  set  out  in  the  third  and  sixth,  which  are 
as  follows: 

*'8.  Whether  the  provisions  of  said  section  9  [3761 
(of  the  Act  of  Congress  of  March  8,  l^S), 
making  it  a  crime  for  one  Indian  to  commit 
murder  upon'  another  Indian  upon  an  Indian 
Reservation  situated  wholly  within  the  limits 
of  a  State  of  the  Union,  and  making  such  In- 
dian so  committing  the  crime  of  muraer  within 
and  upon  such  Indian  Reservation  'subject  to 
Uie  same  laws'  and  subject  to  be  'tried  in  the 
same  courts  and  in  the  same  manner,  and  sub- 
ject to  the  same  penalties  as  are  all  other  per- 
sons' committing  the  crime  of  murder  '  within 
the  exclusive  jurisdiction  of  the  United  States/ 
is  a  oonstitutional  and  valid  law  of  the  United 

"6.  Whether  the  courts  of  the  United  States 
have  jurisdiction  or  authority  to  try  and  punish 
an  Indian  belonging  to  an  Indian  Tribe  for 
committing  the  cnmo  of  murder  upon  another 
Indian  belonging  to  the  same  Indian  Tribe, 
both  sustainiD!^  tlic  usual  tribal  relations,  said 
crime  having  been  committed  upon  an  Indian 
Reservation  made  and  sot  apart  for  the  use  of 
the  Indian  Tribe  to  which  said  Indians  both 
belong." 

The  indictment  sets  out  in  two  counts  that 
Eagama,  alias  Pactuh  Billy,  an  Indian,  mur- 
dered lyouse,  alias  Ike,  another  Indian,  at 
Humboldt  County,  in  the  State  of  California, 
within  the  limits  of  the  Hoopa  Valley  Reser- 
vation; and  it  charges  Mahawaha,  altos  Ben, 
also  an  Indian,  with  aiding  and  abetting  in  the 
murder. 
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The  Liw  refeiTed  to  In  the  oertiflcate  is  the 
last  section  of  the  IndiAii  Appropriation  Act  of 
that  year,  and  is  as  follows: 

'*&c.  9.  That  immediatelv  upon  and  after  the 
date  of  the  passage  of  this  Act  all  Indians  com- 
mitting  against  the  person  or  property  of  another 
Indian  or  other  person  any  of  the  following 
crimes;  namely,  murder,  manslaughter,  rape, 
assault  with  intent  to  kill,  arson^  burglary  and 
larceny,  within  an^  Territory  of  the  United 
States,  and  either  within  or  wUhont  the  Indian 
Reservation,  shall  be  subject  therefor  to  the 
laws  of  said  Territoiy  rekting  to  said  crimes, 
and  shall  be  tried  therefor  in  the  same  courts 
snd  in  the  same  manner,  and  shall  be  subject 
to  the  same  penalties,  as  are  all  other  persons 
charged  with  the  commission  of  the  said  crimes 
respectively;  and  said  courts  are  hereby  given 
iunsdiction  m  aD  such  cases;  and  all  such  In- 
[377]  oians  committing  any  of  the  above  described 
crimes  against  the  person  or  property  of  anoUier 
Indian  or  other  person,  within  the  boundaries 
of  any  State  of  Uie  United  States,  and  within 
the  lunits  of  any  Indian  Reservation,  shsU  be 
subject  to  the  same  laws,  tried  in  the  same 
courts  and  in  the  same  manner,  and  subject  to 
the  same  penalties,  as  are  all  other  persons  com- 
mitting any  of  the  above  crimes  within  the 
exclusive  jurisdiction  of  the  United  States." 

The  above  enactment  is  clearly  separable  into 
two  distinct  definitions  of  the  conditions  under 
which  Indians  may  be  punished  for  the  same 
crimes  as  defined  by  the  common  law.  The 
first  of  these  is  where  the  offense  is  committed 
within  the  limits  of  a  territorial  government, 
whether  on  or  off  an  Indian  Reservation.  In 
this  class  of  cases  Uie  Indian  charged  with  the 
crime  shall  be  judged  by  the  laws  of  the  Terri> 
^nrj  on  that  subject,  siid  tried  by  its  courts. 
This  proposition  itself  is  new  in  legislation  of 
Congress,  which  has  heretofore  only  undcr- 
tsken  to  punish  an  Indian  who  sustains  the 
osoal  relation  to  his  Tribe,  and  who  commits 
theoffenseinthe  Indian  country,  or  on  an  Indian 
Rattrvation,  in  exceptional  cases;  as  where  the 
Offense  was  against  the  person  or  property  of  a 
white  man,  or  wss  some  violation  of  the  trade 
and  Intercourse  regulations  imposed  by  Con- 
mm  on  the  Indian  Tribes.  It  Is  new,  because 
tt  now  proposes  to  punish  these  offenses  when 
they  are  committed  by  one  Indian  on  the  per- 
son or  property  of  another. 

The  second  is  where  the  offense  is  com- 
mitted by  one  Indian  against  the  person  or 
proper^  of  another,  within  the  limits  of  a 
State  of  the  Union,  but  on  an  Indian  Reserva- 
tion. In  this  case,  of  which  the  State  and  its 
tribunals  would  have  jurisdiction  if  the  offense 
was  committed  by  a  white  man  outside  an  In- 
dian Reservation,  the  courts  of  the  United 
States  are  to  exercise  jurisdiction  as  if  the  of- 
fense had  been  committed  at  some  place  with- 
in the  exclusive  jurisdiction  of  the  United 
States.  The  first  clause  subjects  all  Indians, 
guilty  of  these  crimes  committed  within  the 
umitB  of  a  Territory,  to  the  laws  of  that  Terri- 
tory, and  to  its  courts  for  trial.  The  second, 
which  applies  solely  to  offenses  by  Indians 
which  are  committed  within  the  hmits  of  a 
^^y^.  State  and  the  limits  of  a  Reservation,  subjects 
K^oJ  the  offenders  to  the  laws  of  the  United  States, 
passed  for  the  government  of  places  under  the 
exdosive  juriraiction  of  those  laws,  and  to 


trial  bv  the  courts  of  the  United  States.  This 
is  a  still  further  advance  as  asserting  tMs  juris- 
diction over  the  Indians  within  the  umits  of  the 
SUtes  of  the  Union. 

Although  the  offense  charged  in  this  indict- 
ment was  committed  within  a  State  and  not 
within  a  Territory,  the  considerations  which 
are  necessary  to  a  solution  of  the  problem  in 
regard  to  the  one  must  in  a  Uirge  degree  affect 
the  other. 

The  Constitution  of  the  United  States  is 
almost  sUent  in  re^sid  to  the  relations  of  the 
Government  which  were  established  by  it  to 
the  numerous  Tribes  of  Indians  within  its  bor- 
ders. 

In  declaring  the  basis  on  which  representa- 
tion in  the  lower  branch  of  the  Congress  and 
direct  taxation  should  be  apportioned,  it  was 
fixed  that  it  should  be  accordmff  to  numbers, 
txcludinq  Indian*  not  taxed,  which,  of  course, 
excluded  nearly  all  of  that  race,  but  which 
meant  that  if  there  were  such  within  a  State  as 
were  taxed  to  support  the  Government  Ihey 
should  be  counted  for  representation,  and  in 
the  computation  for  direct  taxes  levied  by  the 
United  States.  This  expression,  excluding  In- 
dians not  taxed,  is  foimd  in  the  Fourteenth 
Amendment,  where  it  deals  with  the  same  sub- 
ject under  the  new  conditions  produced  by  the 
emancipation  of  the  slaves.  Neither  of  these 
shed  much  light  on  the  power  of  Congress  over 
the  Indians  in  their  existence  as  Tribes  distinct 
from  the  ordinary  citizens  of  a  State  or  Terri- 
tory. 

The  mention  of  Indians  in  the  Constitution 
which  has  received  most  attention  is  that  found 
in  the  clause  which  gives  Conj^ess  "power  to 
regulate  commerce  with  foreign  naoons  and 
among  the  several  States,  and  with  the  Indian 
Tribes." 

This  dause  is  relied  on  in  the  argument  in 
the  present  case,  the  proposition  beine  that  the 
statute  under  consideration  is  a  regulation  of 
commerce  with  the  Indian  Tribes.  But  we 
thfaik  it  would  be  a  very  strained  construction 
of  this  clause,  thiat  a  system  of  criminal  laws 
for  Indians  living  peaceably  In  their  Reserva- 
tions, which  left  out  the  entire  code  of  trade  and 
intercourse  laws -justly  enacted  under  that  pro- 
vision, and  established  punishments  for  the 
common-law  crimes  of  murder,  manslaughter, 
arson,  burglaiy,  larceny,  and  the  like,  without 
any  reference  to  their  relation  to  any  kind  of 
commerce,  was  authorized  by  the  grant  of 
power  to  regulate  commerce  with  the  Indian 
Tribes.  While  we  are  not  able  to  see  in  either  of 
these  clauses  of  the  Constitution  and  its  Amend- 
ments any  delegation  of  power  to  enact  a  code 
of  criminal  law  for  the  punishment  of  the  worst 
class  of  crimes  known  to  civilized  life  when 
committed  bv  Indians,  there  is  a  suggestion  in 
the  manner  m  which  the  Indian  Tribes  are  in- 
troduced into  that  clause,  which  may  have  a 
bearing  on  the  sublect  before  us.  The  com- 
merce with  foreign  Kations  is  distinctly  stated 
as  submitted  to  the  control  of  Congress.  Were 
the  Indian  Tribes  foreign  Nations?  If  so,  they 
came  within  the  first  of  the  three  clases  of  com- 
merce mentioned  and  did  not  need  to  be  re- 
peated as  Indian  Tribes.  Were  they  nations, 
m  the  minds  of  theframers  of  the  Constitution? 
If  so,  the  natural  phrase  would  have  been 
"foreign  Nations  and  Indian  Nations,"  or,  in 
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the  teTsenesB  of  lanffaage  uniformly  used  by 
the  framen  of  the  instrument,  it  would  nat- 
urally have  been  "foreign  and  Indian  Nations." 
And  80  in  the  case  of  Cherokee  Nation  v.  Oeor- 
f'ia,  brought  in  the  Supreme  Cdurt  of  the 
United  States,  under  the  declaration  that  the 
judicial  power  extends  to  suits  between  a  State 
and  foreign  States,  and  giving  to  the  supreme 
court  original  jurisdiction  where  a  State  is  a 
party,  it  was  conceded  that  Georsia  as  a 
State  came  within  the  clause,  but  held  that  the 
Cberokees  were  not  a  State  or  nation  within 
the  meaning  of  the  Constitution,  so  as  to  be 
able  to  maintain  the  suit  5  Pet  20  [80  U.  S. 
bk.  e,  L.  ed.  821. 

But  these  Indians  are  within  the  geographical 
limits  of  the  United  States.  The  soil  and  the 
people  within  these  limits  are  under  the  polit- 
ical control  of  the  Govemment  of  the  United 
States,  or  of  the  States  of  the  Union.  There 
exists  within  the  broad  domain  of  sovereignty 
but  these  two.  There  may  be  cities,  counties, 
and  other  organized  bodies  with  limited  legisla- 
tive functions,  but  they  are  aH  derived  from, 
or  exist  in,  subordination  to  one  or  the  other  or 
these.  The  territorial  governments  owe  <dl 
their  powers  to  the  statutes  of  the  United  States 
conferring  on  them  the  powers  whidi  tiiey 
exercise,  and  whidi  are  liable  to  be  withdrawn, 
modified,  or  repealed  at  any  time  by  Congress. 
Wiiat  authority  the  state  governments  may 
have  to  enact  criminal  laws  lor  the  Indians  will 
be  presently  considered..  But  this  power  of 
Congress  to  organize  teiritorial  governments, 
and  make  laws  for  their  inhabitants,  arises  not 
so  much  from  the  clause  in  the  Constitution  in 
regard  to  disposing  of  and  making  rules  and 
regulations  concerning  tiie  territoiy  and  other 
proper^  of  the  United  States  as  from  the 
ownership  of  the  country  in  which  the  Terri- 
tories are,  and  the  right  of  exclusive  sover- 
eignty which  must  exist  in  the  National  Gov- 
ernment, and  can  be  found  nowhere  else.  Mur- 
phy V.  Bamaey,  114  U.  S.  44  [Bk.  29,  L.  ed. 

Li  the  case  of  American  Ins,  €h.  v.  Oanter, 
1  Pet  542  [26  U  8.  bk.  7,  L.  ed.  242]  in 
which  the  condition  of  the  people  of  Flonda, 
then  under  a  territorial  government,  was  under 
consideration,  iliarshall,  Ohitf  Juetiee,  said: 
"Perhaps  the  power  of  governing  a  Territory 
belonging  to  the  United  States  which  has  not, 
by  becoming  a  State,  acquired  the  means  of 
self-government,  mav  result  necessarily  from 
thefactthatitisnot  within  the  jurisdictionof  any 
particuhu:  State,  and  is  within  the  power  and 
jurisdiction  of  the  United  States,    llie  rightto 

S»vem  may  be  the  inevitable  consequence  of 
e  right  to  acquire  territory.  Whichever  may 
be  the  source  whence  the  power  is  daived*  the 
possession  of  it  is  unquestionable." 

In  the  case  of  CT.  A  ▼.  Bogers,  4  How.  572 
[45  U.  S.  bk.  11,  L.  ed.  1107],  where  a  white 
man  pleaded  in  abateme^t  to  an  indictment  for 
murder  committed  in  the  country  of  the  Chero- 
kee Indians,  that  he  had  been  adopted  by  and  be- 
come a  member  of  the  Cherokee  Tribe,  Chief 
Justice  Taney  said:  "The  country  in  which 
the  crime  is  charged  to  have  been  comniitted 
1b  a  part  of  the  territory  of  the  United  States 
and  not  within  the  limits  of  any  State.  It  is 
true  it  Ib  occupied  by  the  Cherokee  Indians,  but 
it  has  been  assigned  to  them  and  they  hold  with 
2S0 


the  assent  and  under  the  authority  of  the  United 
States."  After  referring  to  the  policy  of  the 
European  Nations  and  the  United  States  in  as- 
serting dominion  overall  the  oountiy  discovei«d 
by  them,  and  the  justice  of  this  course,  he 
adds:  "But  had  it  been  otherwise,  and  were  the 
right  and  propriety  of  exercising  this  power 
now  open  to  question,  yet  it  is  a  question  for 
the  law-making  and  political  departments  of 
the  Government  and  not  for  the  judicial.  It  is 
our  dulT  to  expound  and  execute  the  law  as 
we  find  it;  and  we  think  it  too  firmly  and  clearly 
established  to  admit  of  dispute  that  the  Indian 
Tribes,  residing  within  the  territorial  limits  of 
the  United  States,  are  subject  to  their  authority, 
and  when  the  country  occupied  by  one  of  them 
is  not  within  the  limits  of  one  of  these.  Con- 
gress may  by  law  punish  every  offense  com- 
mitted there,  no  matter  whether  the  offender  be 
a  white  man  or  an  Indian." 

The  Indian  Reservation  in  the  case  before  us 
is  land  bought  by  the  United  States  from  Hex 
ico  by  the  Treatv  of  Guadaloupe  Hidalgo,  and 
the  whole  of  Cafifomia,  with  the  allegiance  of 
its  inhabitants,  many  of  whom  were  Indians, 
was  transferred  by  linat  Treaty  to  the  United 
States. 

The  reUtion  of  the  Indian  Tribes  livmg 
within  the  borders  of  the  United  States,  both 
before  and  since  the  Revolution,  to  the  people 
of  the  United  States  has  alwavs  been  an  anom- 
alous one  and  of  a  complex  character. 

Following  the  policy  of  the  European  €k>v- 
emments  in  the  discovery  of  America  towards 
the  Indians  who  were  found  here,  the  Colonies 
before  the  Revolution,  and  the  States  and  the 
United  States  since,  have  recognized  in  the  In- 
dians a  pofisessoiT  right  to  the  soil  over  which 
they  roamed  ana  hunted  and  established  occa- 
sional villages.  But  they  asserted  an  ultimate 
title  in  the  land  itself,  by  which  the  Indian 
Tribes  were  forbidden  to  sell  or  transfer  it  to 
other  nations  or  peoples  without  the  consent 
of  this  paramount  authority.  When  a  Tribe 
wished  to  dispose  of  its  land  or  any  part  of  it^ 
or  the  State  or  the  United  States  wished  to  pur- 
chase it,  a  treaty  with  the  Tribe  was  the  only 
mode  in  whidi  wis  could  be  done.  The  United 
States  recognized  no  right  in  private  persons, 
or  in  other  nations,  to  make  such  a  purchase 
by  treaty  or  otherwise.  With  the  Indians 
themselves  these  relations  are  equally  difficult 
to  define.  They  were,  and  always  have  been, 
regarded  as  ha^ng  a  semi-independent  position 
when  they  preserved  their  tribal  relations:  not 
as  States,  not  as  Nations,  not  as  possesBed  of 
the  full  attributes  of  sovereignty,  but  as  a  sep- 
arate people,  with  the  power  of  regulatin  s  their 
internal  and  social  relations,  and  thus  far  not 
brought  under  the  laws  of  the  Union  or  of  the 
State  within  whose  limits  they  resided. 

Perhaps  the  best  statement  of  their  position 
is  found  in  the  two  opinions  of  this  court  by 
Chief  Justice  Marshall  in  the  case  of  the  Chero- 
kee Nation  v.  Georgia,  5  Pet.  1[80U.  8.  bk.  8, 
L.  ed.  25],  and  Id  Uiecaseof  WoreesUrY,  Qeor^ 
ma,  6  Pet.  536  [81  U.  S.  bk.  8,  L.  ed.  492]. 
These  opinions  are  exhaustive:  and  in  the  sep- 
arate opinion  of  Mr,  Justice  Baldwin  in  tne 
former  is  a  very  valuable  rSsiunU  of  the  treaties 
and  statutes  concerning  the  Indian  Tribes  pre- 
vious to  and  during  the  confederation. 

In  the  first  of  the  above  cases  it  was  held  that 
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these  Tribes  were  neither  States  nor  Nations,  had 
only  some  of  the  attributes  of  sovereignt j,  and 
could  not  be  so  far  recognized  in  that  capacity 
as  to  sustain  a  suit  in  the  Supreme  Court  of  the 
United  States.  In  the  second  case  it  was  said 
that  they  were  not  subject  to  the  Jurisdiction 
asserted  OTer  them  by  the  State  of  G^rgia, 
wliich,  because  they  were  within  its  limits, 
where  they  had  been  tor  ages,  had  attempted 
to  extend  her  laws  and  the  Jurisdiction  of  her 
courts  oyer  them. 

In  the  opinions  in  these  esses  they  are  spoken 
of  as  **  wards  of  the  Nation,"  "pupils,"  as  local 
dependent  communities.  In  this  spirit  the 
United  States  has  conducted  its  relations  to 
them  from  its  organization  to  this  time.  But, 
after  an  experience  of  a  hundred  years  of  the 
treaty -makmg  sirstem  of  goyemment,  Congress 
has  determined  upon  a  new  de[»rture — ^to 
govern  them  by  Acts  of  Congress.  This  is 
seen  in  the  Act  of  March  8, 1871,  embodied  in 
section  2079  of  the  Reyised  Statutes: 

"No  Indian  Nation  or  Tribe,  within  the  ter 
ritory  of  the  United  States,  shall  be  acknowl- 
ed^edyOr  recognized  as  an  independent  Nation, 
Tnbe,  or  power,  with  whom  the  United  States 
may  contract  by  treaty;  but  no  obligation  of 
any  treaty  lawfully  made  and  ratified  with  any 
such  Indian  Nation  or  Tribe  prior  to  March  8, 
1871,  shall  be  hereby  invalidated  or  impaired." 

The  case  of  Oraw  Dog,  100  U.  S.  656  [Bk. 
87,  L.  ed.  1080],  in  which  an  agreement  with 
the  Sioux  Indians,  ratified  by  an  Act  of  Con- 
gress, was  supposed  to  extend  oyer  them  the 
Giws  of  the  United  States  and  the  Jurisdiction 
of  its  courts,  coyering  murder  and  other  graye 
crimes,  shows  the  purpose  of  Congress  in  this 
new  departure.  The  decision  in  that  case  ad- 
mits that  if  the  intention  of  Congress  had  be^m 
to  punish,  by  the  United  States  Courts,  the 
murder  of  one  Indian  by  another,  the  law  would 
haye  been  yalid.  But  the  court  could  not  see, 
in  the  agreement  with  the  Indians  sanctioned  by 
Congress,  a  purpose  to  repeal  section  2146  of 
the  Reyised  Statutes  which  expressly  excludes 
from  that  Jurisdiction  the  case  of  a  crime  com- 
mitted by  one  Indian  against  another  in  the 
Indian  country.  The  passage  of  the  Act  now 
under  consideration  was  designed  to  remoye 
that  objection,  and  to  go  further  by  including 
fioch  crimes  on  Reservations  lying  within  a 
State. 

Is  this  latter  fact  a  fatal  objection  to  the  law? 
Hie  statute  itself  contains  no  express  limitation 
upon  the  powers  of  a  State  or  the  Jurisdiction 
<H  its  courts.  If  there  be  any  limitation  in 
either  of  these,  it  grows  out  of  the  implication 
arising  from  the  lact  that  Congress  has  defined 
a  crime  committed  within  the  State,  and  made 
U  punishable  in  the  courts  of  the  United  States. 
But  Congress  hoM  done  this,  and  can  do  ii,  wlUi 
i^^gard  to  all  offenses  rekting  to  matters  to  which 
Hie  federal  authority  extends.  Does  that  au- 
thority extend  to  this  case? 

It  will  be  seen  at  once  that  the  nature  of  the 
offense  (murder)  is  one  which  in  most  all  cases 
<3t  its  commission  is  punishable  by  the  laws  of 
the  States,  and  withm  the  Jurisdiction  of  their 
courts.  The  distinction  is  claimed  to  be  that 
the  offense  under  the  statute  is  committed  by 
an  Indian,  that  it  is  committed  on  a  Reserea- 
tion  set  apart  within  the  State  for  residence  of 
the  Tribe  of  Indians  by  the  United  States,  and 
118  V\  S. 


the  fair  inference  is  that  the  offending  ludiac 
shall  belong  to  that  or  some  other  Tribe.  It 
does  not  interfere  with  the  process  of  the  state 
courts  within  the  Resereaaon,  nor  with  the 
operation  of  state  laws  upon  white  people  found 
there.  Its  effect  is  confined  to  the  acts  of  an 
Indian  of  some  Tribe,  of  a  criminal  character, 
committed  within  the  limits  of  the  Reseryation. 

It  seems  to  us  that  this  is  within  the  compe- 
tency of  Congress.  These  Indian  Tribes  are  the 
wards  of  the  Nation.  They  are  communities 
dependerU  on  the  United  States;  dependent 
largely  for  thehr  daily  food;  dependent  for  their 
pofitical  rights.  They  owe  no  allegiance  to  the 
States,  and  receiye  from  them  no  protection. 
Because  of  the  local  ill  feeling,  the  people  of 
the  States  where  they  are  founa  are  often  their 
deadliest  enemies.  From  their  yery  weakness 
and  helplessness,  so  largely  due  to  the  course  of 
dealing  of  the  Federal  Government  with  them 
and  the  treaties  in  which  it  has  been  promised, 
there  arises  the  duty  of  protection,  and  with  it 
the  power.  This  lias  always  been  recognized 
by  the  Executiye  and  by  Congress,  and  by  this 
court  wheneyer  the  question  has  arisen. 

In  the  casd  of  Woreeskr  y.  Georgia,  6  Pet.  516 
m  U.  8.  bk.  8,  L.  ed.  488],  it  was  held  that, 
though  the  Indians  had  by  treaty  sold  their 
land  within  that  State,  and  agreed  to  remove 
away,  which  they  had  failed  to  do,  the  State 
could  not,  while  they  remained  on  those  lands, 
extend  its  lawS,  criminal  and  civil,  over  the 
Tribes;  that  the  duty  and  power  to  compel  their 
removal  was  in  the  United  States,  and  the  Tribe 
was  under  their  protection,  and  could  not  be 
subjected  to  the  laws  of  the  State  and  the  proc- 
ess of  its  courts. 

The  same  thing  was  decided  in  the  case  of 
FeOam  v.  E^okmUK  19  How.  866  [60  U.  S. 
bk.  16,  L.  ed.  6841.  In  this  case,  also,  the  In- 
dians  had  sold  their  lands  under  supervision  of 
the  States  of  Massachusetts  and  of  New  York, 
and  had  agreed  to  remove  within  a  given  time. 
When  the  time  came  a  suit  to  recover  some  of 
the  land  was  brought  in  the  Supreme  Court  of 
New  York,  which  gave  Judgment  for  the  plaint- 
iff. But  this  court  held,  on  writ  of  error,  that 
the  State  could  not  enforce  this  removal,  but 
the  duty  and  the  power  to  do  so  was  in  the 
United  States.  See  also  the  case  of  the  Kq'mm 
Indians,  5  Wall  787  [73  U.  S.  bk.  18,  L.  ed. 
667];  Neu>  Torklndiani,  6  WaU.  761  [72  U.  S. 
bk.  18,  L.  ed.  7081. 

The  power  of  the  General  Ooyenunent  over 
these  remnants  of  a  race  once  powerful,  now 
weak  and  diminished  in  numbers,  is  necessary 
to  their  protection,  as  well  as  to  the  safety  of 
those  among  whom  they  dwell.  It  must  exist 
in  that  Gk>yemment,  because  it  never  has  ex- 
isted anywhere  else,  because  the  theater  of  its 
exercise  is  within  the  geographical  limits  of 
the  United  States,  because  it  nas  never  been 
denied,and  because  it  ^one  can  enforce  its  laws 
on  all  the  Tribes. 

We  anmjoer  ifte  queetiom  propounded  to  u»,  that 
the  9th section qf  the  Act  of  March  J,  188S,  tea 
valid  law  in  both  its  branches,  and  that  the  Cir- 
cuit Court  of  the  United  States  for  the  District  of 
California  has  Jurisdiction  of  the  ^ense  charged 
in  the  indictment  in  this  case. 

True  copy.   Test: 

James  H.  MoKennej,  COerk,  Sop.  Ooort,  U.  8. 
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PLYMOUTH    CONSOLroATED  GOLD 
MININQ  COMPANY  et  al..  AppU., 

4MAIX)R  AND  SACRAMENTO  CANAL 
COMPANY. 


SAME,  mff.  in  Efrr.,  9.  SAME. 

(See  8.  a  Beporter*8  ed.  £64-271.) 

Removal  qf  eau9e»—9ep<MrafilU  eontrovergy— 
burden  of  proof  ^ 

1.  Where,  upon  the  fftoe  of  the  oomplaint,  the 
gait  is  but  a  slnflrle  oause  of  aotion  for  the  wronffful 
pollution  of  the  water  of  the  plalntUTs  canal  by 
the  united  action  of  all  of  the  defendantd  workinflr 
together,  the  controveny  arisincr  1b  not  separable 
for  the  purpose  of  removal,  even  though  the  de- 
fendants answer  separately,  setting  up  separate  de- 

2.  Where  the  petition  for  removal  alleges  that 
eertain  defendants  were  wrongfully  made  defend- 
ants for  the  purpose  of  preventing  the  removal, 
the  burden  of  proof  to  establish  that  fbot  Is  on  the 
petitioner. 

[Nofl.  949.  980  J 

Submitted  April  i6,  1886.      iMeided,  Map  10, 

1886. 

APPEAL  from  and  in  error  to  the  Circuit 
Court  of  the  United  States  for  the  District 
of  California.    AJfirm^d, 
The  case  is  stated  by  the  court. 
Mr.    John  H«  Boalt»  for  appellanto  and 
plaintifPs  in  error. 

Mr,  J.  H.  HcKune*  for  appellee  and  de- 
fendant in  error. 

Mr,  Chitf  Juitiee  Walte  delivered  the  opin- 
ion of  the  court. 

The  Amador  and  Sacramento  Canal  Com- 
pany, a  California  corporation,  brought  suit 
m  the  Superior  Court  of  Sacramento  County, 
California,  against  the  Plymouth  Consolidated 
Gold  Mining  .Company,  a  New  York  corpora- 
tion, and  Alvinza  Hayward,  E.  L.  Mon^ 
Smery,  and  Walter  S.  Hohart,  citizens  of 
lifomia,  to  enjoin  them  from  polluting  the 
waters  running  into  the  canal  of  the  Amador 
Company,  andto  recover  $25,000  damages  for 
what  had  already  been  done  in  that  way.  The 
material  averments  in  the  oomplaint,  as  to  the 
alleged  wrongful  acts  of  Uie  dezendants,  are  as 
follows : 

"m.  That  the  plaintiff  is,  and  for  more 
than  ten  years  last  past  has  been,  the  owner  in 
fee  and  in  possession  of  a  certain  canal,  about 
26  miles  long,  situate  partly  in  the  County  of 
Amador,  in  said  State,  and  partly  in  said 
County  of  Sacramento,  called  ihe  Amador  and 
Sacramento  Canal,  extending  from  a  dam 
across  the  Coeumnes  River,  near  the  southeast 
comer  of  section  twenty,  in  township  eight 
north,  range  nine  east,  Mount  Diablo  base  and 
meridian,  in  said  County  of  Amador,  to  Sebas- 
topol,  in  said  County  of  Sacramento,  in  section 
sixteen,  township  seven  north,  range  seven 
east,  Mount  Diablo  base  and  meridian;  and  is 
also  the  owner  of  the  water  usually  flowing 
through  said  canal,  and  has  used  the  said 
canal  and  water  during  all  of  said  period  of  ten 
years  for  mining  and  agricultural  purposes,  and 
selling  water  for  such  purposes, 
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"IV.  That  the  defendant,  the  Plymouth  Con- 
solidated Gold  Mining  Company,  is  the  owner 
of  two  certain  mills,  situate  at  Plymouth,  in 
said  County  of  Amador,  constructed  and  used 
for  crushing  gold-bearing  quartz,  and  since  the 
2d  day  of  January,  18S2,  has  been  such  owner, 
and  the  ddendants  for  three  years  next  before 
the  commencement  of  this  action  have,  at  said 
mills,  carried  on  and  conducted  the  business  of 
crushing  gold-bearing  quartz  rock  and  extract- 
ing and  collectinj^  gold  therefrom,  and  have 
used  large  quantities  of  water  in  and  about  their 
business  taken  from  the  Moquelumne  River. 

"V.  That  from  the  said  mills,  the  Corpora- 
tion defendant,  extending  in  a  direction  a  little 
north  of  west,  has  a  valley  through  which  juns 
Little  Indian  Creek  until  it  intersects  the  said 
canal  of  plaintiff  near  the  southeast  comer  of 
section  four,  in  township  seven  north,  range 
nine  east.  Mount  Diablo  base  and  meridian; 
and  the  defendants,  aince  the  first  day  of 
December,  1881,  have  used  the  said  creek  at 
their  said  mills  as  a  dumping  place  for  the 
tailings,  sand,  sediment,  sut  ana  other  d&ri9 
flowing  to  and  formed  by  the  working  of  said 
mills. 

"YI.  That  in  and  about  the  working  and 
management  of  said  mills  the  defendants  use 
large  quantities  of  water  taken  from  the 
Moquelunme  River  and  other  streams  by 
them,  and  which  water,  mixed,  defiled  and 
polluted  with  said  tailings,  sand,  quartz  sand, 
sediment,  silt  and  other  debris,  has  been, 
during  the  three  years  next  before  the  com- 
mencement of  this  action,  poured  into  said  creek 
and  carried  by  said  water  in  said  creek  to  and 
into  the  said  canal  of  plaintiff. 

"YIL  That  the  saicTwater  so  mixed,  polluted 
and  defiled  by  the  defendants,  and  discharged 
by  them  into  the  plaintiff's  canal  as  aforesaid, 
has,  during  all  of  said  three  years,  mingled 
with  the  pure  water  fiowing  in  the  said  canal, 
and  has  deposited  therein  ful  the  said  tailings, 
sand,  quartz  sand,  sediment,  silt  and  other 
debrii  as  aforesaid,  and  the  same  has  been 
swept  along  the  said  canal  of  plaintiff  by  the 
force  of  the  water  fiowing  therun,  and  has  been 
distributed  and  deposited  therein,  and  thereby 
the  bed  of  the  said  canal  became  and  was  raised, 
and  the  canal  obstructed  and  damaged,  and 
filled  up  and  rendered  unfit  for  use,  and  the 
water  in  said  canal  became  loaded  with  said 
dSbrie,  and  thereby  rendered  less  usefuL" 

The  Plymouth  Company  answered  separate- 
ly, setting  forth  that  it  was  a  New  York  cor- 
poration whose  powers  were  by  law  vested  in 
seven  trustees,  ox  whom  the  defendants  Hay- 
ward  and  Hobait  were  two,  and  that  Mont- 
gomery  was  the  superintendent  of  its  mines 
and  mills  in  California.  The  answer  then 
admitted  that  the  Corporation  was  the  owner 
of  the  mills  mentioned  in  the  complaint,  and 
that  "It  has  at  said  mills  carried  on  and  con- 
ducted the  business  of  crushing  gold-bear- 
ing quartz  rock  and  extracting  and  collecting 
gold  therefrom,  and  used  large  quantities  of 
water  in  and  about  said  buaness,  and  that 
some  of  said  water  was  taken  from  tibe  Moque- 
lumne River;  but  it  denies  that  all  of  said 
water  was  taken  therefrom,  and  it  denies  that 
it  has  during  the  time  alleged  in  the  complaint, 
or  at  any  other  time  or  at  all,  carried  on  or 
conducted  at  said  mills,  or  either  of  them  or 
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elsewliere,  the  safd  business,  or  any  business, 
or  Las  used  large  quantities  of  water  or  any 
water,  in  or  about  said  business  or  otherwise, 
in  connection  with  the  other  defendants  men- 
tioned  in  the  complaint,  or  either  of  them;  but, 
on  the  contraiT,  this  defendant  avers  that  said 
business  has  been  carried  on  and  conducted 
and  said  water  has  been  used  by  this  defendant 
exclusively  and  for  its  sole  use  and  bcoiefit  and 
without  any  connection  or  combination  with 
the  other  defendants  in  tUs  action,  or  either  of 
them,  and  that  this  defendant  has  not  had, 
during  any  of  the  times  mentioned  in  the  com- 
plaint, and  does  not  now  have,  any  connection 
or  relation  with  the  said  Haywara  or  Hobart 
or  Montfinomery  other  than  such  official  relation 
aforesaid." 

After  this  the  separate  defehM  of  the  Corpo- 
«ation  to  the  action  was  set  forth,  to  the  effect 
that  the  Company  was  operating  its  mills  under 
a  license  from  the  Amador  Company,  which 
justified  all  that  had  been  done  for  which  the 
suit  bad  been  brought.  Hayward,  Montgom- 
eiy  and  Hutchinson  filed  their  separate  answer, 
in  which  they  denied  each  and  every  allegation 
in  the  complaint  against  them  in  connection 
with  the  Plymouth  Company  or  otherwise. 
After  the  filing  of  their  answer,  the  Plymouth 
Company  presented  to  the  court  a  petition  for 
the  removal  of  the  suit  to  the  Circuit  Court  of 
the  United  States  for  the  District  of  California, 
the  material  parts  of  which,  aside  from  a  state- 
ment of  the  citizenship  of  the  parties,  accord- 
ing to  the  facts,  are  as  follows: 

"But  your  petitioner  avers  and  shows  to  the 
court  that  in  the  said  suit  above  mentioned 
there  Is  a  controversy  which  is  wholly  between 
citizens  of  diffo^nt  States,  and  which  can  be 
fully  determined  as  between  them,  to  wit:  a 
controversy  between  your  petitioner  and  said 
Amador  and  Sacramento  Canal  Company,  and 
that  said  two  Coriwrations  are  the  sole  and  only 
parties  interested  in  said  controversy. 

"That  said  defendants,  Alvinza  Hayward, 
EL  L.  Montgomery  and  Walter  S.  Hobart,  are 
not,  nor  is  dther  of  them,  a  necessary  or  proper 
party  defendant  in  said  action. 

"That  said  defendants,  Alvinza  Hayward. 
rjMt  S.  L.  Montgomeiy  and  Walter  S.  Hobart,  and 
^  each  of  them,  are  nominal  and  formal  parties 
defendant  to  said  suit,  and  they,  nor  either  of 
them,  have  any  interest  in  the  said  controversy, 
and  they,  nor  either  of  them,  are  actual,  r^ 
or  necessary  parties  defendant,  but  are  sham  de- 
fendants sued  in  said  action  with  your  peti- 
tioner, as  it  avers  on  information  and  belief, 
with  Uie  object,  purpose,  intent  and  design  of 
endeavoring  thereby  to  prevent  the  removal  of 
said  cause  into  the  Circuit  Court  of  the  United 
States  for  the  District  of  California  by  vour 
petitioner,  who  is  the  real  defendant  therein. 

"That  said  Alvinza  Hayward  and  Walter  S. 
Hobart  are  stockholders  and  officers  of  your 
petitioner,  to  wit:  two  of  the  members  of  its 
ooard  of  seven  trustees,  and  thej  have  not,  nor 
has  dther  of  them,  any  interest  m  the  said  con- 
troversy other  than  as  such  officers  or  stock- 
holders. 

"The  said  defendant  £.  L.  Montgomery,  is 
the  superintendent  of  the  mines  ana  mills  of 
your  petitioner,  and  has  no  interest  whatever  in 
said  controversy. 

"That  all  the  acts  and  grievances  complained 
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of  and  aH^ed  to  have  been  done  by  said  de- 
fendants, if  any  such  were  done,  were  the  sola 
acts  of  vour  petitioner. 

"And  vour  petitioner  avers  and  shows  that 
the  real  litigation  herein  is  between  said  plaint- 
iff and  your  petitioner,  dtizMis  of  different 
States,  as  aforesaid. 

"And  your  petitioner  further  shows  that  it 
has  not  carriea  on  or  conducted  any  mining 
or  milling  business  in  connection  with  said  de- 
fendants or  with  either  of  them. 

"And  your  petitioner  further  shows  that  the 
matter  and  amount  in  dispute  in  the  above  en- 
titled suit  exceeds,  exclusive  of  costs,  the  sum 
or  value  of  five  hundred  dollars." 

On  the  presentation  of  this  petition  the  state 
court  directed  the  removal  of  the  suit,  and  pro- 
ceeded no  further.  The  case  was  docketed  in 
the  circuit  court  on  the  10th  of  May,  and  on 
the  17th  of  June  the  Amador  Company  moved 
to  remand,  among  others,  on  the  following 
grounds: 

"I.  That  the  said  suit  does  not  really  or  sub-      [260] 
stantially  involve  a  dispute  or  controversy  prop- 
erly withhi  the  Jurisdiction  of   said  circuit 
court. 

•  •  *  * 

"HI.  Because  the  defendants  did  not  all  Join 
in  said  petition  for  removal. 

"IV.  Because  the  defendants  are  not  all 
residents  or  dtizens  of  States  other  than  Cali- 
fornia, and  it  does  not  appear  that  the  parties 
defendants  to  said  suit  were  or  have  been  wrong- 
fully Joined  as  such. 

"V.  It  does  not  appear  from  the  record  and 
papers  on  file  in  said  circuit  court  that  there  is 
a  controversy  which  is  wholly  between  dtizens 
of  different  States,  which  can  be  tried  and 
which  can  be  fully  determined  between  them 
without  involving  necessarily  a  trial  of  thn 
whole  case  as  to  all  of  the  defendants." 

In  the  notice  which  was  given  of  this  motion 
the  following  appears: 

"On  the  hearing  of  said  motion  we  will  rely 
on  and  read  in  evidence: 

"1.  The  transcript  and  record  on  file  in  said 
circuit  court  in  said  cause. 

"2.  Answer  of  the  plaintiff  to  the  petition  of 
the  Corporation  defendant  for  a  removal,  here- 
with served. 

"8.  Affidavits  of  J.  H.  McKune,  W.  F. 
George  and  Jennie  B.  Bitter,  herewith  served; 
and, 

"4-  Also  offer  oral  evidence." 

None  of  the  affidavits  here  referred  to  arc 
found  in  the  transcript,  and  there  is  no  state- 
ment of  any  oral  evidence  that  was  produced. 

The  court  heard  the  motion  on  the  27th  of 
July  and  remanded  the  suit.  From  this  order 
an  appeal  was  taken  and  writ  of  error  brought, 
and  these  have  been  docketed  here  as  separate 
causes. 

It  was  not  necessary  to  docket  Ihe  cause 
twice  because  it  was  brought  here  both  by  ap- 
peal and  writ  of  error.  Hurst  v.  HcUingsworth , 
94  U.  S.  Ill  [Bk.  24.  L.  ed.  31].  There  was 
but  one  action  in  the  court  below,  and  there  is 
but  one  record.  The  appeal  and  writ  of  error 
bring  up  but  one  order  or  Judgment  for  review, 
and  there  is,  therefore,  but  one  case  here. 

Upon  the  face  of  the  Complaint  there  is  in  r«wm 
the  suit  but  a  single  cause  of  action,  and  that  t* •*»i 
I  is  the  wrongful  pollution  of  the  water  of  the 
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plaintiff's  canal  by  the  united  action  of  all  tiie 
def  endanU  working  together.  Such  being  the 
case,  the  controversy  was  not  separable  for  the 
purposes  of  a  removal,  even  though  the  defend- 
ants answered  separately,  setting  up  separate 
defenses.  Fine  v.  Tvedt,  115  U.  S.  41  [Bk. 
29,  L.  ed.  8811;  Shane  ▼.  Andenan,  117  U.  8. 
278  [Bk.  29,  L.  ed.  891]. 

It  is  claimed,  however,  that,  as  the  answers 
show  that  the  Plymouth  Company  is  the  real 
defendant,  and  the  petition  alleges  that  the  oth- 
ers are  nominal  parties  only,  and  Joined  with 
that  Company  as  "sham  defendants"  to  pre- 
vent a  removal,  the  suit  must  be  treated  as  in 
legal  effect  against  the  New  York  Corporation 
alone,  and,  uierefore,  removable.  Bo  far  as 
the  complaint  goes,  all  the  defendants  are  nec- 
essary and  proper  parties.  A  Judgment  is  asked 
against  them  all,  both  for  an  injunction  and 
for  money.  Hayward  and  Hudson  are  admit- 
ted by  the  answer  to  be  officers  of  the  Corpora- 
tion, and  Montgomery  its  superintendent. 
These  persons  are  all  citizens  of  California, 
and  amenable  to  process  in  that  State.  It  is 
not  denied  that  they  are  all  actively  engaged  in 
the  operations  of  the  Company;  and  Montgom- 
ery, as  the  superintendent  of  its  mines  and 
mills,  most  neceasarilv  be  himself  personally 
connected  with  the  alleged  wrongful  acts  for 
which  the  suit  was  brought  It  is  undoubtedly 
true  that  if  the  Company  has  a  good  defense  to 
the  action,  that  defense  will  inure  to  the  bene- 
fit of  all  the  other  defendants;  but  it  by  no 
means  follows  that,  if  the  Company  is  liable, 
the  other  defendants  may  not  be  equally  so, 
and  JoinUy  with  the  Company.  It  is  possible, 
also,  that  the  Company  may  be  guilty  and  the 
other  defendants  not  guilty,  but  the  plaintiff  in 
its  complaint  says  they  are  all  guilty,  and  that 
presents  the  cause  of  action  to  be  tried.  Each 
party  defends  for  himself,  but  until  his  defense 
IS  made  out  the  case  stands  against  him,  and  the 
rights  of  all  must  be  governed  accordingly. 
Under  these  circumstances  the  averments  m 
the  petition,  that  the  defendants  were  wrong- 
fully made  to  avoid  a  removal  can  be  of  no 
avau  in  the  circuit  court  upon  a  motion  to  re- 
mand, until  they  are  proven,  and  that,  so  far 
as  the  present  recora  discloses,  was  not  at- 
tempted. The  affirmative  of  this  issue  was  on 
the  petitioning  defendant.  That  Corporation 
was  the  moving  party,  and  was  bound  to  make 
out  its  case. 

Q%e  order  remanding  the  eaum  i$  t^fffrmed. 

Tkve  copy.   Test: 

James  H.  MoKeooer*  Clerk,  Sup.  Oouri,  U.  8. 


[241]     MARIE    P.   EVANS  ato   WILLIAM    R 

EVANS,  Fife,  in  Err., 

MRS.  MARY  A.  PIKE,  Widow  of  William 
S.  Pike,  Deceased,  and  Natural  Tutrix  of 
tiie  Minor,  GERTRUDE  D.  PIKE;  JOHN 
H.  PIKE,  EMMA  C.  PIKE,  Widow  of 
Obat  Dowswell,  WILLIAM  S.  PIKE, 
JR.,  AND  MARY  L.  PIKE. 

(See  &  0.  Reporter's  ed.  241-8B0.) 

8ale  of  lands  in  LouiHana  under  eaoecution  on 
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oredit  with  hond—aubeeauent  eaXe  under  execu- 
tion on  hond—aeUon  at  law  by  gratuitous  doTiee 
qf  first  purchaser— remedy, 

1.  Certain  •  lands  were  sold  nnder  ezeoution  In 
Louisiana  on  Auerust  8^1861,  on  a  credit  of  twelve 
months,  with  bond.     On  September  5.  1881,  thA 

gurchaser  made  a  gratuitous  donation  of  the  lan<iM 
>thep]aintlir,  Marie  P.  E^ans,  without  surrenrlcr- 
in^  posBession.  The  bond  not  having  l^n  paid,  ot» 
January  8, 1888,  the  lands  were  sold  under  execu- 
tion issued  thereon  to  William  8.  Pike,  one  of  the 
sureties.  This  suit  was  brought  in  1871  by  the  plain  t- 
iflTs,  claiming  under  the  donation,  against  8ui«l 
Pike,  to  reooTer  the  lands.  HeM,  that  the  lanil» 
remained,  after  the  first  sale,  subject  to  the  judg- 
ment, and  liable  to  an  execution  either  on  such 
judgment  or  on  the  bond;  that  the  donee  took  the 
property  subJoct  to  all  charges  in  the  same  manntT 
as  the  donor  held  it;  and  that  said  donee  was  not 
entitled  to  the  delay  and  formalities  of  the  hypoth- 
ecary action  and  is  oound  by  the  sale  under  execu- 
tion on  the  bond. 

8l  It  seems  that  the  remedy  of  the  Cpialntiffs,  if 
any,  is  a  bill  In  equity  to  redeem. 

[No.  252.] 

Argued  and  submitted  April  f  f ,  1886.    Decided 

May  10, 1886, 

rr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana 
Ajflrmed, 

The  history  and  facts  of  the  case  appear  lb 
the  opinion  of  the  court. 

Mr.  William  Grant,  for  plaintiffs  in  error: 

Four  years  prior  to  the  seizure  of  the  prop- 
erty under  the  writ  of  fieri  facias  against  Ackley 
Perkins,  the  latter  had  transferred  the  legal 
title  to  Mrs.  Evans  by  an  act  of  donation. 
Pike's  title  was  derived  from  Perkins  through 
a  proceeding  against  him,  four  years  after  be 
had  thus  parted  with  title,  and  to  which-  Mrs. 
Evans  was  not  a  party. 

He  had  possessed  the  property  under  his 
deed  something  over  five  years,  when  this  suit 
was  brought,  and  the  c&cuit  Judge  held,  in 
effect,  and  so  instructed  the  Jury,  that  defend- 
ants had  acquired  the  property  by  such  posses- 
sion. 

This  instruction  was  based  upon  an  errone- 
ous interpretation  of  the  opinion  of  Mr.  Justice 
Bradley  m  Pike  v.  Boans,  and  a  clear  mistake 
of  the  law  applicable  to  the  case.  It  may  be 
fairly  presumed,  when  the  issue  decided  in  thnt 
opinion  is  considered,  that  the  court  intended 
simply  to  decide  the  question  presented  by  the 
instruction,  which  was  whether  the  omission  of 
the  sheriff  to  make  a  tangible  seizure  of  the 
property  was  an  irregularity  cured  by  the  pre- 
scription of  five  years.  The  circuit  Judge  had 
instructed  the  Jury  that  it  was  not,  but  this 
court  held  that  this,  as  well  as  all  other  irregu 
larities,  were  included  In  the  statute. 

It  followed,  as  a  logical  sequence  to  the  opin- 
ion on  the  main  question,  that  a  sheriff's  deed 
thus  cured  of  irregularity  might  become  the 
basis  of  the  prescription  of  ten  years,  by  which 
property  is  acquire^,  under  the  Civil  Code  of 
Louisiana,  as  was  said  by  Mr.  Justice  Bradley. 
But  it  is  not  to  be  inferred  that  the  court  intended 
to  decide  that  possession  of  property  for  a  less 
period  than  ten  years,  under  a  deed,  either  per- 
fect in  form  originally,  or  made  so  by  the  lapse 
of  five  years,  can  give  a  title  to  lands  in  Louisi 
ana.  The  whole  purpose  of  the  statute  was  to 
prevent  anyone  disputing  the  regularity  of  n 
Judicial  sale  after  the  lapse  of  five  years. 

But  the  Code  provides  under  what  circum- 
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AEDoes  propeitir  may  be  acquired  by  possee- 
«ioii.  Article  8^8  provides:  "He  who  acquires 
4n  immoTable  in  good  faith  and  l^  a  Just  tiUe 
prescribes  for  it  hi  ten  years." 

Waldmr.mnleif,  2  Bob.(La.)466;  LeOitfY. 
Ba$U^,  8  La.  Ann.  a 

But  plaintiiEs  in  this  case  do  not,  and  need 
not,  allege  that  defendants'  title  is  void,  or  void- 
able  because  there  was  no  tangible  seizure  of 
the  property.  Mrs.  Erans  was  not  a  party  to 
the  judgment,  nor  to  the  execution  under  which 
her  property  was  sold.  As  to  her  the  sheilif 
had  no  authority  to  sell,  and  the  prescription 
of  the  informalities  could  not  devest  her  title. 

Bod&rt  V.  Brawn,  14  La.  Ann.  597. 

A  defect  of  this  character  is  not  a  mere  ir- 
re^^ularity,  but  an  absolute  nullity.  As  it  arises 
dekor9  the  record,  it  is  not  cured  by  the  pre- 
scription of  flye  years. 

Jaek9on  y.  Ludaing,  99  U.  8.  688  (Bk.  26.  L. 
ed.460). 

The  rule  is  the  same  in  Louisiana  as  else- 
where, that  the  rights  of  a  seizing  creditor  are 
no  greater  than  those  of  his  debtor. 

&Uio  y.  Pdmet,  8  Mart.  N.  8. 887;  Smith  y. 
MeMicken,  3  La.  Ann.  819. 

A  creditor  cannot  disregard  a  conyeyanpe 
made  by  his  debtor,  and  seize  the  property 
without  some  proceeding  against  the  owner. 

Ford  y.  Douglas,  6  Efow.  148  (46  U.  8.  bk, 
12.  L.  ed.  89). 

Mr.  John  A.  Campbell*  for  defendants  in 
error. 

Mr.  Juttiee  Brmdley  delivered  the  ophiion 
of  the  court: 

This  is  a  petitory  suit  brouc^ht  by  Marie  P. 
Evans  and  her  husband,  the  plaintiffs  in  error, 
to  recover  a  plantation  of  1,911  acres,  called 
the  Richland  plantation,  situated  in  the  Parish 
of  West  Feliciana,  near  Baton  Rouge,  in  the 
State  of  Louisiana.  The  action  was  originally 
commenced  a^nst  William  8.  Pike,  and  is 
continued  against  his  widow  and  heirs,  the  de- 
fendants in  error.  The  plaintiffs  claim  the 
property  under  a  gratuitous  donation  made  by 
Ackley  Perkins,  to  his  niece,  the  said  Marie  F. 
Evans  (then  Marie  Linton),  by  act  of  donation 
dated  September  6,  1861.  The  title  of  the  de- 
fendants IS  based  on  a  ludffment  of  the  Second 
District  Court  of  West  Fehdana,  rendered  18th 
February,  1869,  for  the  sum  of  $16,890.26,  with 
interest,  in  favor  of  one  Eliza  C.  Johnson, 
against  J.  &  H.  Perkins,  upon  mortgage  notes 
given  by  them  for  the  purchase  of  ttie  plantar 
tion.  An  execution  was  issued  on  this  Judg- 
ment, and  the  property  failing  to  bring  two 
thirds  of  its  appraised  value,  it  was  sold  on  the 
third  of  August,  1861,  on  twelve  months'  credit, 
poTBuant  to  the  Code  of  Practice  of  Louisiana; 
and  the  said  Ackley  Perkins,,  a  brother  of  the 
mortgagors,  became  the  purchaser,  and  to  se- 
cure the  payment  of  the  purchase  money  he 
gave  a  twelve  months'  bond  for  $80,696.80, 
with  interest  at  10  per  cent  per  annum,  with 
two  sureties.  This  bond  contamed  a  declaration 
of  morteage  on  the  property  sold,  and  an  ac- 
koowleogment  that  it  was  to  have  the  force  of 
a  final  Judgment,  but  it  was  not  recorded.  This 
was  about  one  month  prior  to  the  donation 
made  by  Ackley  Perkins  to  the  plaintiff.  The 
twelve  months'  bond  not  being  paid,  an  ezecu- 
tion  was  issued  upon  it  on  the  10th  of  October, 
US  u.  & 


1866,  and  under  this  execution  the  propo-ty 
was  sold  on  the  6th  of  January,  1866,  and  Will- 
iam 8.  Pike,  one  of  the  sureties  of  Perkins  on 
the  bond,  to  protect  himself,  became  the  pur- 
chaser for  the  sum  of  $46,725,  received  a  oeed 
from  the  sheriff,  and  took  immediate  posses- 
sion of  the  premises,  and  continued  in  posses- 
sion until  the  commencement  of  this  suit  in 
October,  1871,  a  period  of  five  years  and  nine 
months;  and  he  and  his  hein  have  been  in  pes 
session  ever  since. 

The  defendant,  William  8.  Pike,  amongst 
other  things,  interposed  the  plea  of  prescription 
of  five  years,  imder  article  3548  of  the  Revised 
Civil  Code,  being  a  re-enactment  of  the  Statute 
passed  March  10,  1884,  which  declares  that 
"All  informalities  connected  with,  or  growing 
out  of,  any  public  sale  made  by  any  person 
authorized  to  sell  at  public  auction  shall  be 
prescribed  against  by  those  claiming  under 
such  sale,  after  the  lapse  of  five  years  from  the 
time  of  making  it,  whether  against  minors, 
married  women',  or  interdicted  persons." 

At  the  first  trial  of  the  cause,  the  plaintifT 
undertook  to  rebut  this  plea  by  showing  thai 
the  sheriff  did  not  actually  seize  the  property; 
and  the  circuit  court  held  that  this  defect  was 
not  one  of  the  informalities  cured  by  the  pre- 
scription. On  writ  of  error  from  this  court  wc 
held  otherwise,  and  reversed  the  judgment. 
Pike  V.  Beam,  94  U.  8.  6  [Bk,  24,  L.  Si.  401. 
Of  course,  we  must  have  held  that  the  shenti 
was  authorized  to  sell  the  property  at  public 
auction,  for  that  is  neceasary  in  order  to  main 
tain  the  plea  of  prescription  in  such  a  case. 

A  second  trial  has  smce  taken  place,  and  ii 
does  not  appear  by  the  record  that  any  attempt 
was  made  to  show  a  want  of  seizure  by  the 
sheriff.  His  tetum  to  the  writ  of  executiou 
shows  that  he  did  seize  the  property.  The  pleu 
of  prescription,  however,  was  not  withdrawn 
hy  the  defendants,  but  was  stiD  relied  on;  and 
the  Judge,  besides  charging  the  Jury  that  if 
Pike  was  in  possession  of  the  plantation  for  a 
period  of  five  years,  and  purchased  the  same 
from  a  person  authorized  to  sell  at  public  auc- 
tion, any  informality  connected  witn  or  grow- 
ing out  of  the  sale  w^  prescribed,  went  on  to 
durge  further,  that  under  the  terms  of  the 
dednon  of  the  supreme  court  in  this  case,  the 
prescription  of  five  years,  if  proved,  was  de- 
cisive of  the  controversy,  operated  as  a  bar  to 
the  plaintiffs'  action,  and  gave  to  the  defend- 
ants a  title  by  prescription  against  the  plaint- 
iff. To  this  instruction  the  plaintiffs  excepted, 
and  the  substantial  sround  of  their  exception 
was  that  the  prescnption  of  five  years  only 
cures  defects  and  informalities  in  a  sale,  and 
not  defects  in  the  title  itself,  which,  according 
to  the  laws  of  Louisiana,  can  only  be  cured  by 
a  prescription  of  ten  years  of  possession  in  good 
faith  and  under  a  Just  title. 

But  even  if  this  objection  were  well  founded, 
a  question  would  soil  arise  whether  by  the 
sheriff's  sale  William  8.  Pike  did  not  acquire  a 
ffood  title  as  against  the  plaintiffs.  For  if  he 
did,  prescription,  except  m  reference  to  infor- 
malities of  the  sale,  was  not  necessary  to  his 
defense,  and  the  charge  could  not  injure  the 
plaintiffs.  It  is  necessary,  therefore,  to  examine 
thifl  question. 

The  objection  made  bv  the  plaintiffs  to  the  title 
conferred  by  the  sheriff  s  sale  is  that  the  plaint- 
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fir,  Harlo  P.  Evans,  was  not  made  a  part^  to 
the  proceedings  and  not  served  with  notice, 
though  donee  of  the  property,  and  a  third 
possessor. 

The  situation  of  the  property  at  the  time  of 
the  sale  was  as  follows:  on  the  18th  of  February, 
1859,  it  became  subject  to  Eliza  C.  Johnson's 
judgment  for  purchase  money.  On  the  third  of 
August,  1861,  by  virtue  of  an  execution  on  this 
judgment,  it  was  sold  to  Ackley  Perkins  on  a 
cremt  of  twelve  months,  and  Perkins  gave  a 
twelve  months'  bond  for  the  purchase  money. 
This  sale  was  made  in  pursuance  of  a  law  of 
Louisiana  which  authorizes  a  sheriff  to  sell 
property  on  execution  at  twelve  months'  credit 
if  unable  to  sell  it  for  cash  at  two  thirds  of  its 
appraised  value.  Code  Prac.  art  680,  681.  At 
such  sale  on  credit,  the  purchaser  is  required 
to  furnish  good  and  sufficient  joint  securitv 
and  special  mor^;age  on  the  property  sold, 
bearing  interest  at  the  same  rate  as  the  judg- 
ment. Art.  681.  The  Code  further  provides 
that  if  the  bond  is  not  paid  at  maturity,  "  The 
clerk  who  first  issued  the  order  of  seizure  ehall, 
on  the  demand  of  the  judgment  creditor,  or 
any  other  person  interested,  and  on  the  bond 
bemg  delivered  to  him,  issue  an  execution  for 
the  amount,  both  against  Ihe  purchaser  and  his 
surety,  in  the  same  manner  as  on  a  final  Judg- 
ment; and  this  execution  shall  be  directed  to 
the  sheriff,  to  be  carried  into  effect."  Art.  719. 
"If  the  amount  of  the  bond,  with  interest  and 
costs,  be  not  paid  to  him  on  demand,  it  is  the 
duty  of  the  sneriff,  under  this  execution,  to 
sei^e  immediately  the  pToi>erty  of  the  piurchaser, 
or  of  the  surety,  or  both,  to  the  amount  of  the 
debt  and  costs,  and  to  sell  it  for  ready  money." 
Art.  720. 

The  course  thus  prescribed  was  followed  in 
the  present  case.  But  the  sale  thus  made  on 
credit  was  not  a  satisfaction  of  the  judgment, 
which  still  remained  in  full  force;  for,  if  the 
bond  was  not  paid  at  maturity  (as  it  was  not), 
execution  might  be  issued,  either  on  the  judg- 
ment or  on  me  bond,  at  the  option  of  the  judg- 
ment creditor.  The  land  still  remained  sub- 
ject to  the  judgment  The  execution  on  the 
bond  had  merely  this  advantage,  that  it  could 
be  levied  on  the  property  of  the  sureties  as  well 
as  on  that  of  the  principal;  but  the  property 
for  which  the  bona  was  ffiven  remained  sub- 
ject to  the  debt  and  to  the  lien  of  the  judg- 
ment A  sale  of  the  land  under  an  ex^ution 
issued  on  the  judgment,  or  on  the  bond,  would 
relate  back  to  the  judgment  for  its  force  and 
effect.  Tre9cott  v.  Lem$,  11  La.  Ann.  184; 
Bdham  v.  LangflM,  16  La.  Ann.  157;  Union 
Bank  v.  Stafford,  13  How.  889,  840  [58  G.  S. 
bk.  13,  L.  ed.  1008].  As  Ackley  Perkins  paid 
nothing  on  his  purchase,  but  merely  gave  the 
twelve  months'  bond,  he  could  do  nothing  to 
defeat  the  continued  lien  of  the  judgment. 
Though  a  purchaser  from  him  in  possession 
might  be  entitled  to  be  proceeded  apiinst  by  a 
hypothecary  action,  a  mere  gratuitous  donee 
would  take  the  property  subject  to  all  charges 
in  the  same  manner  as  the  donor  held  it  Ar- 
ticle 1551  of  the  Civil  Code  declares  :  "The 
property  given  passes  to  the  donee  with  all  its 
charges,  even  those  which  the  donor  has  im- 
posed between  the  time  of  the  donation  and 
that  of  the  acceptance;"  in  other  words,  the 
donee  takes  eum  onere,  and  undoubtedly  with 
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implied  notice.  This  was  manifested  in  the 
present  ca-^-u  by  the  conduct  of  the  parties  at 
the  time  of  passing  the  act  of  donation,  which 
declares  that  they  "  dispensed  with  the  produc- 
tion of  a  certificate  from  the  recorder  of  tlio 
parish  as  is  required  by  article  3^8  of  the 
Civil  Code."  This  means  that  the  donee  ac- 
cepted the  property  at  her  own  risk,  subject  to 
all  charges  thereon,  and  amounted  to  a  volun- 
tary assumption  by  her  of  those  charges,  so 
far  as  they  were  specific  and  not  general  liens. 
It  is  the  general  law,  it  is  true,  that  a  third 
possessor  of  hypothecated  property  must  be 
proceeded  against  by  the  hypothecary  action, 
which  requires  thirty  days'  demand  of  the 
principal  debtor,  and  ten  days'  subsequent  no- 
tice to  the  third  possessor  to  pay  the  debt  or 
give  up  the  property.  Article  68  of  the  Code 
of  Practice  declares  that  "If  the  hy^thecatcd 

Property  be  neither  in  the  possession  of  his 
ebtor  nor  of  his  heirs,  but  in  that  of  a  third 
person,  the  creditor  has  his  action  against  that 
person,  in  order  to  compel  him  either  to  give 
up  the  property  or  to  nay  the  amount  f or  whicli 
it  stands  hypothecated."  And  this  is  the  ordi- 
nary rule  as  to  third  possessors,  whether  the 
hypothecation  be  by  act  of  mortgage  or  in  any 
other  form.  A  judgment  cr&itor,  whose 
claim  bears  a^inst  a  piece  of  property  trans- 
ferred to  a  third  party  who  does  not  assume  to 
pay  the  judgment,  must  proceed  by  hypothe- 
caiy  action.  Massey  v.  Finch,  24  La.  Ann.  29. 
But  where  the  vendee  assumes  the  payment  of 
a  mortgage  as  a  part  of  the  purchase  price,  the 
mortgagee  may  proceed  against  the  mortgagor 
without  reference  to  the  sale  made  by  him. 
(Phv  V.  Qoldman,  on  appeal  by  Sell,  the  third 
possessor,  Louque's  Dig.  442,  pi.  9.)  A  pur- 
chaser of  property  subject  to  a  mortgage  debt, 
who  promises  or  is  personally  liable  to  pay  the 
debt,  is  held  not  to  be  a  third  possessoi  enti- 
tled to  the  demand  and  notice  requisite  fb  a 
hypothecaiy  action.  Duncan  v.  Ektm,  1  Rob. 
185;  Boissac  v.  J^oions,  16  La.  Ann.  187. 

fSrom  these  authorities  we  infer  the  rule  to 
be  that  a  gratuitous  donee,  even  when  in  pos- 
session^ bemg  liable  for  the  chams  on  the  land, 
is  not  entitled  to  the  delay  ana  formalities  of 
the  hypothecary  execution.  But  if  this  be  not 
true  in  all  cases,  we  think  it  must  be  true  in  a 
case  like  the  present,  where  the  party  is  not  in 
possession  and  has  accepted  a  donation  of  land 
from  a  pci-son  who  bought  it  on  credit,  the  Innd 
being  still  subject  to  the  judgment  under  which 
it  was  sold,  and  liable  to  an  execution  either  on 
such  judgment  or  on  the  bond  given  for  pur- 
chase money. 

In  this  case  the  plaintiff  was  not  in  posses- 
sion. As  we  understand  the  reconl,  noclmnge 
of  pcxssession  took  place  at  the  time  of  the 
donation;  but  tUe  plaintiff  Marie,  the  donee, 
went  immediately  abroad,  out  of  the  country, 
and  Ackley  Perkins  remained  in  possessiun 
until  the  sale  to  William  !^  Pike,  in  January. 
1866,  under  the  execution  on  the  twelve 
months'  bond.  Mrs.  Johnson,  the  judgment 
creditor,  not  receiving  any  fruit  of  her  judg- 
ment, finds  herself,  at  the  close  of  the  war, 
obliged  to  resell  the  property.  She  finds  no  ouc 
in  possession  but  Ackley  Perkins.  She  fol- 
lows the  directions  of  the  Code,  and  an  execu- 
tion is  issued  oa  the  twelve  months'  bond. 
William  8.  Pike  is  obliged  to  purchase  the 
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property  to  pnytoct  blmsdf  n  •aiefy  on  the 
Dond.  Under  theee  chcnmstancee,  there  le  oer- 
taiolj  no  strong  equity  in  favor  of  the  phiint- 
ilTs  daim.     Bne  never  piaid  a  cent  for  the 

£ropertT;  her  donor  never  paid  a  cent  for 
;;  the  jo^gment  remains  unpaid;  the  eorety  is 
obliged  to  buy  to  save  himself;  and  now  the 
plaintiff,  after  nearly  six  vears  have  passed 
away,  seeks  to  deprive  Pike  of  possession, 
without  offering  to  reimburse  him  for  what  he 
has  paid  (or  bound  himself  to  pay)  to  relieve 
the  proper^  from  the  incumbrance  resting 
iroon  it,  vaa  to  aatisfv  the  debts  of  the  plaint- 
iff's donor,  and  of  toe  parties  against  whom 
the  Judgment  was  originally  rendiered.  There 
could  not  well  be  a  case  more  destitute  of 
equity. 

Suppoee  the  plaintiff  was  entitled  to  notice 
of  the  application  for  executory  process,  or  to 
some  formality  in  lien  of  notice;  does  that 
make  the  sale  so  absolutely  void  that  she  can 
recover  the  property  without  restoring  or  of- 
fering to  restore  to  Pike  or  his  heirs  what  he 
has  paid  ? 

In  the  English  ^stem,  followed  in  most  of 
the  States,  a  person  having  an  interest  in  mort- 
gsgod  premises  sold  under  a  foreclosure,  and 
not  made  a  party  to  the  proceedings,  merely 
retains  his  equity  of  redemption;  that  is,  a 
right  to  redeem  the  property  by  paying  the 
amount  due  on  the  mortgage.  He  cannot  turn 
the  purchaser  out  of  possession,  without  re- 
deeming or  offering  to  redeem  the  property 
by  paying  the  mortgage  debt  This  rule  is 
founded  in  such  manifest  lustice  that  we  should 
be  surprised  not  to  find  it  in  some  form  in  a  m- 
tern  of  law  drawn  from  the  same  source  as  that 
of  English  equity.  An  examination  of  the 
Louisiana  decisions  shows  that  we  are  not  mis- 
taken in  our  anticipations. 

In  DufovTY,  Camfrcme,  11  Mart.  007,  the 
plaintiff  claimed  title  to  certain  slaves;  the 
defendant  pleaded  that  he  had  purchased  them 
at  sherUTs  sale,  upon  an  execution  issued  on  a 
judgment  i^ainst  the  heirs  of  one  Dufour,  and 
that  plaintiff  was  one  of  those  heirs.  It 
replied,  amonsst  other  things,  that  the  Ji 
mcnt  was  null,  because  plaintiff  was  not  dl 
The  court  said :  "Another  question  still  pre- 
sents itself.  It  has  been  proved  that  the  pro- 
ceeds arising  from  the  sale  of  the  slaves  were 
applied  to  the  discharge  of  the  Judgment  debts 
of  the  plaintiff,  and  the  court  is  of  opinion 
that  he  cannot  recover  in  this  suit  until  he  repay 
the  money.  Nothing  could  be  more  unjust  than 
to  permit  a  debtor  to  recover  back  his  property, 
bemuse  the  sale  was  irregular,  and  yet  allow 
him  to  profit  by  that  irregular  sale  to  discharge 
his  debtSw" 

In  Danaldttm  v  Bouean,  8  Mart.  N.  8.  IdS, 
the  court  said :  "The  judge  bdow  thought 
the  sheriff's  deed,  without  a  judgment,  did  not 
pass  the  right  of  the  defendant  in  execution  to 
the  purchaser,  and  in  that  opinion  we  concur. 
But  he  thought  that,  as  the  purchase  money 
bad  been  applied  to  the  benefit  of  the  estate  of 
the  plaintiff's  testator,  she  ought  not  to  recover 
the  lot,  without  rctumhig  the  price  paid  for  it. 
In  the  view  taken  by  the  Judge  below  we  also 
concur;"  and  the  Judgment  was  affirmed. 

Ill  Stockton  V.  Downey^  6  La.  Ann.  681, 
which  was  a  suit  to  recover  property  sold  under 
executory  process,  the  court  says:  "We  do  not 
tl8  U.  S. 


was 


tUnk  that  judicial  sales  ought  to  be  disturbed, 
unless  at  tne  instance  of  a  party  who  has  a 
right  to  sue  for  their  rescission  or  nullity,  and 
wno  can  show  an  injury  resulting  to  him  from 
the  sale,  as  well  as  an  interest  in  the  result  of 
the  suit,  and  without  a  previous  proffer  of  full 
indemnity  to  the  bonande  parties,  whose  inter- 
ests are  to  be  affected  by  the  Judgment"  The 
sale  was  sustained. 

In  Taylor  v.  Iltiey,  11  La.  Ann.  614,  which 
was  a  petitory  action  for  a  tract  of  land,  the 
plaintiff  claimed  under  a  deed  from  one  Foun- 
tain, dated  in  Auffqst,  1846,  but  not  recorded 
until  May,  1847;  the  defendant  claimed  under 
a  sheriff's  sale  made  in  Januaiy,  1847,  and  deed 
recorded  in  February,  1847;  the  sale  being  made 
by  virtue  of  executoiy  process  issued  upon  an 
act  of  mortjnge  executed  by  Fountain  in  De- 
cember, 18&,  and  recorded  November,  1846, 
after  the  execution  of  the  deed  from  Fountain 
to  Tavlor.  The  court  concludes  its  Judgment 
as  follows: ''  But  conceding  that  Taylor  could 
be  heard  to  impeach  the  title  of  Huey  thus  ac- 
quired, he  has  not  laid  a  fotmdation  for  doing 
so  by  the  allegations  of  his  petition.  He 
has  made  no  tender  to  the  defendant  of  the 
mortgage  debt  which  biudened  the  land,  and 
was  only  discharged  by  the  sale  he  seeks  to 
treat  as  a  ntillity?'  Judgment  for  defendant 
affirmed. 

We  think  that  these  decisions  are  applicable 
to  the  present  case,  and  govern  it,  and  that  the 
remedy  of  the  plaintiffs,  in  the  United  States 
court,  if  they  have  one,  is  a  bill  in  equity  to  re- 
deem the  property,  and  not  an  action  at  law. 
Under  the  law  of  Louisiana,  as  we  understand 
it,  Uie  possessory  title  of  the  defendants  cannot 
be  disturbed,  without  returning  to  them  the 
amount  psid  by  their  ancestor  In  exoneration 
of  the  property  and  in  satisfaction  of  the  orig- 
hial  Judgment  of  Mrs.  Johnson.  For  the  pur- 
poses of  the  present  action,  their  title  is  good 
and  valid,  ana  they  were  entitled  to  a  veraict, 
irrespective  of  thequestion  whether  they  and 
their  predecessor,  William  S.  Pike,  could  main- 
tain title  bv  prescription  or  not.  The  charge 
of  the  Judge,  therefore,  even  if  incorrect,  did 
no  injury  to  the  plaintiffs. 

The  judgment  of  (he  Circuit  Courtis  afflrnied. 

True  copy.    Test; 

James  H.  MoKenney,  Clerk,  Sup.  Court,  V.  S. 


MORGAN'S    LOUISIANA    AND    TEXAS 
RAILROAD  AND    STEAMSHIP   CO.M 
PANT,  P(f.  in  Brr., 
e. 

BOARD  OF  HEALTH  OP  THE  STATE  O? 
LOUISIANA,  AND  STATE  OP  LOU- 
ISIANA. 

(See  &  a  Beporterii  ed.  406-467.} 

Louinana  quarantine  latos— police  poiocr  of 
States — regulation  of  commerce  by  States  in  ab- 
senee  of  CongrestionalaeUonr^ee  for  sanitary 
examination,  not  a  tarn  witkin  meaniiw  of 
O^nsHtutton—preferenee  cf  ports  itfone  State 
oeer  those  of  another^Oonstitution,  art.  2,  sec. 
9,  a  limitation  on  Qeneral  Oovemment, 
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*L  The  flystem  of  quArantlzie  laws  established  by 
Statutes  of  Louisiana  is  a  riflrhtful  exercise  of  the 
polioe  power  for  the  protecaon  of  health,  which  is 
not  forbidden  by  the  Ck>n8titution  of  the  United 
States, 

S.  While  some  of  the  rules  of  that  system  may 
amount  to  regulations  of  commerce  with  foreign 
nations  or  among  the  States,  though  not  so  de- 
signed, they  belonff  to  that  class  which  the  States 
may  establish  untQ  Congress  acts  in  the  matter  by 
oovering  the  same  ground  or  forbidding  state  laws. 

3.  Congress,  so  far  from  doing  either  of  these 
things,  has,  by  the  Act  of  1799,  chap.  58.  Revised 
Statutes,  and  previous  laws,  and  by  the  recent 
Act  of  1878,  20  Stat,  at  L.  Jt,  adopted  the  hiws 
of  the  States  on  that  subject,  and  forbidden  all 
Interference  with  their  enforcement. 

4.  The  requirement  that  each  vessel  pssslng  a 
quarahtlne  station  shall  pay  a  fee  fixed  by  the  stat- 
ute for  examination  as  to  her  sanitary  condition, 
and -the  ports  from  which  she  came,  is  a  part  of  all 
quarantine  systems,  and  is  a  compensation  for  serv- 
ices rendered  to  the  vessel,  and  is  not  a  tax  within 
the  meaning  of  the  Constitution  ooncemlng  ton- 
nage tax  imposed  by  the'States. 

5.  Nor  is  it  liable  to  constitutional  obJeption  as 
giving  a  preference  for  a  port  of  one  State  over 
uiose  of  another  Thatseotlon  (nine)  of  the  first 
article  of  the  Constitution  is  a  restraint  upon  pow- 
ers of  the  General  Qovemment  and  not  of  the 
States,  and  can  liave  no  application  to  the  quaran- 
tine laws  of  Louisiana. 

[No.  552.] 
ArgjiedApr.  tS,  rr,  1886,  Bedded  May  10, 1886. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Louisiana.    AMrmed, 

The  case  is  stated  oy  the  court. 

Mesere.  Henry  J.Ijeovy  and  Joseph  E. 
McDonald,  for  plaintiff  in  error: 

The  Acts  in  question,  and  principally  those 
of  1882  (p.  89)  and  1870  (extra  session,  p.  84), 
are  null  and  void  because  they  impose  tonnage 
duties. 

We  do  not  contend  that  the  States  have  no 
power  to  establish  quarantine  regulations;  we 
say  that  the  States  are  powerless  to  impose  on 
vessels  the  cost  of  a  system  created  for  the  ben- 
efit of  a  whole  communis. 

Peeie  v.  Morgan,  19  WaU.  588  (86  U.  S.  bk. 
22,  L.  ed.  201);  Bifrt  Warden  Caee,  6  Wall.  81 
(78  U.  S.  bk.  18,  L.  ed.  749);  "State  Tax  Tonnage 
Caeeer  12  Wall  218  (79  U.  8.  bk.  20,  L.  ed.  870); 
The  "Cannon"  Que,  20  Wall.  580  (87U.  8.  bk. 
22,  L.  ed.  417). 

Unless  the  sum  imposed  on  the  vessel  is  for 
a  direct  service  to  the  vessel,  proportioned  to 
the  amount  claimed,  it  is  a  reprobated  tonnage 
duty. 

See  6  WaU.  81, 12  Wall.  218. 19  WaU.  581 
and  20  Wall.  580,  eupra;  92  U.  S.  259;  94  U.  8. 
288;  95  U.  8.  80;  100  U.  S.  428;  105  U.  S.  166. 

If  it  be  contended  that  the  tax  is  for  the 
benefit  of  commerce,  and  thus  indirectly  a  serv- 
ice to  the  vessels  for  which  they  should  pay, 
we  answer  that  preciselv  the  same  argument 
was  used  in  defense  of  the  tax  for  the  harbor 
masters  in  New  York,  and  also  in  Louisiana. 

Inman  Steamship  Co,  v.  Tinker,  94  U.  8. 
248  (Bk.  24,  L.  ed.  118);  6  Wall.  81. 

The  statutes  named  are  nuU  and  void  be- 
cause they  regulate  commerce. 

^ead  notes  bjr  Mr,  J^uUce  yin.x.ma^ 

Nora.— Oofisf ffuttonol  law;  regulation  of  eommeree; 
Inlentate  eommeree:  powere  ofStatee;  how  far  con- 
greasfonol  oeMon  eseeHuf oe. 

SeeGlouoester  Ferry  Oo.  v.Pa.  114 U.  8.bk.  SO,  p. 
168,  note;  Gibbons  v.  Ogden,  tt  U.  &  bk.  A,  p.  SB, 
note.  Brown  v.  Maryland,  »  U.  8.  bk.  A,  p.  078, 
noto. 
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2  Curtis,  Hist.  Const,  p.  870;  Qibbone  v.  Ogda^, 
9  Wheat.  205  (22  U.  S.  bk.  6,  L.  ed.  28);  Peete 
V.  Morgan,  eupra;  Brown  v.  Maryland,  12 
Wheat.  420  (25  U.  8.  bk.  6,  L.  ed.  678). 

The  only  difference  between  the  Peeie  Cam 
and  that  now  before  the  court  is  that  in  the 
Peete  Case  the  charge  is  by  the  ton,  and  the 
statute  states  that  the  fee  is  for  quarantine 

? purposes,  without  stating  specifically  that  it  is 
or  the  inspection.  As  to  the  tonnage  point, 
this  court  has  frequently  decided  that  there  is 
no  difference  as  to  the  constitutionality  of  a 
statute,  whether  the  tax  be  measured  by  the 
ton,  or  imposed  on  the  vess^ 

6  WaU.  81 ;  12  WaU.  218;  20  WaU.  580 
9upra, 

This  court  has  decided  that  charces  for  the 
following  purposes  are  not  only  in  violation  of 
the  tonnage  provision  of  the  (constitution,  but 
also  of  that  regulating  commerce: 

P&rt  Wardens,  6  Wall.  81;  Quarantine,  19 
WaU.  581;  95  U.  8.  465;  Harbor  Masters,  94  U. 
S.  288;  Wharves,  20  WaU.  580;  95  U.S.  80; 
100  U  S.  423;  100  U.  S.  4S0;  100  U  S.  484; 
Passengers,  9  Wheat.  205;  7  How.  883;  92  U 
S.  259;  92  U.  8.  275;  107  U  8.  60;  License  Tax 
on  Vessels,  Tug  Boats,  112  U.  8.  60;  Ferry 
Boats,  114  U.  S.  197;  State  Tax  on  Vessels,  17 
How.  596;  16  Wall  471. 

FinaUy,  on  the  subject  of  the  power  of  Con- 
gress to  reeulate  commerce,  and  state  interfer- 
ence with  it,  by  the  imposition  of  duties,  we 
ask  attention  to  the  recent  case  of  the  Qlouceff 
ter  Ferry  Go.  v.  Pa.  114  U.  8.  204  (Bk.  29.  L. 
ed.  158). 

See,  also,  112  U.  8.  69;  Railroad  v.  Busen, 
95  U.  8.  465  (Bk.  24,  L.  ed.  527) 

By  these  Acts,  imposing  charges  exclusively 
on  vessels  passing  the  Mississippi  River  Quar- 
antine Station,  preference  is  given  to  vessels 
from  the  ports  of  one  State  over  those  of 
another,  and  duties  imposed  on  vessels  bound 
from  one  State  to  another,  in  contravention  of 
article  1,  sea  9,  par.  6  of  the  United  States 
Constitution. 

Inman  Steamship  Co,  v.  Tinker,  supra;  Ouy 
V.  Baltimore,  100  U.  8.  484  (Bk  25,  L.  ed.  743) 

One  of  the  most  important  questions  pre- 
sented by  this  case  Is,  whether  the  system 
created  by  the  Louisiana  Statutes,  by  which 
vessels  from  the  neighboring  healthy  ports  are 
detained  and  heavUy  taxed,  is,  in  any  proper 
sense,  a  quarantine  system  at  alL  Are  the  reg- 
ulations crested  by  these  statutes,  so  detrimental 
to  commerce,  at  all  necessaiy  for  self -protec- 
tion; or  rather  are  they  not  ingenious  devices  to 
flU  the  coffers  of  a  depleted  treasury?  The  Act 
of  1882  provides  for  the  detention  ana  inspection 
of  all  steamers  passing  tha  Mississippi  River 
Station,  and  a  charge  of  $30  on  every  steamer  is 
imposed  for  this  "service*'  to  the  steamer.  If  the 
detention  be  not  necessaiy,  it  cannot  be  Justi- 
fied. 

Messrs.  Wm.  H.  Evarts*  F  C.  Zach- 
arie  and  Albert  Voorhies,  for  defendants  in 
error: 

The  statutes  attacked  as  violating  the  com- 
merce and  tonnage  clauses  of  the  0)nstitu- 
tion  impose  no  tax  or  burden,  as  such,  on  any 
vessel.  They  ordain  and  establish  a  quarantine, 
provide  for  the  inspection  of  eveir  vessel,  and. 
for  fumigation  ana  other  precautionaiy  meas- 
ures when  deemed  essential.    The  only  charge 
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anOiorindto  be  made  is  a  fee  f or  the  serylce 
of  inapection,  and  for  fnmigatioD  when  the 
latter  is  considered  as  required.  The  case,  there- 
fore, involves  no  issue  out  the  validity  of  the 
ch^ge  for  ttte  service  of  inspection  and  fumi- 
gation when  required. 

An  Act  of  the  State  by  which  it  makes  a 
charge  for  a  legal  service  is  neither  a  regula- 
tion of  commerce  nor  a  tax  on  tonnage.  The 
very  absence  of  authority  against  the  proposi- 
tion is  its  strongest  affirmance.  It  is  not  denied 
that  at  the  time  of  the  adoption  of  the  Con- 
stitution of  the  United  States,  the  Colonial  and 
Confederated  Qovemments  had  ordained  quar- 
antine, had  provided  for  inspection  thereunder, 
and  witde  a  charge  for  the  service  so  rendered. 
It  is  equally  unquestioned  that  since  the  adop- 
tion of  tile  Constitution,  the  quarantine  laws 
of  New  York  and  other  States  have  made  a 
charge  for  inspection. 

An  adequate  charge  for  the  service  of  quar- 
antine inspection  is  not  a  tonnage  tax  or  a 
regulation  of  commerce.  The  source  whence 
comes  the  power  to  do  the  act  for  which  the 
charge  is  made  seems  to  have  been  made  the 
test  m  GibboTU  v.  Ogden,  9  Wheat.  208  (22  U. 
S.  bk.  6,  L.  ed.  28V,  Turner  v.  Maryland,  107 
U.  a  61  (Bk.  27,  L.  ed.  875). 

llie  right  to  direct  the  quarantine  inspection 
arises,  not  from  any  assertion  of  governmental 
authority  to  regulate  commerce  or  tax  tonn^, 
but  from  the  power  to  establish  quarantine. 
Authority  flowing  from  a  valid  and  constitu- 
tional exercise  of  power  does  not  become  con- 
stitutionallv  inoperative  because  by  its  exercise, 
as  was  said  in  dibdont  v.  Ogden,  it  "may  have 
a  remate  and  considerable  influence  on  com- 
merce." The  power  is  the  test,  not  the  mere  in- 
direct effect  to  come  from  the  exercise  of  an  in- 
cident adhering  to  it  by  necessary  implication. 

GfoUy  V.  P^rt  Wardens,  12  How.  290  (58  U. 
8.  bk.  lo,  L.  ed.  990);  7\imer  v.  Maryland,  107 
U.  S.  88  (Bk.  27,  U  ed.  870);  Transportation 
Co  ▼.  Parkerslmrg,  107  U.  8.  092  (Bk.  27,  L. 
ed.585). 

Bat  the  charge  for  the  service  of  inspection  is 
so  patently  not  a  tax  on  tonnage,  or  a  regula- 
tion of  commerce,  that,  irrespective  of  the 
other  views,  its  validity  should  be  upheld. 

The  record  shows  that  the  receipts  from 
quarantine  do  no  more  than  pay  the  actual  cost 
of  the  various  stations.  What  is  required 
b^ond  comes  from  the  public  treasury.  It  is 
idle  therefore  to  consider  this  as  a  case  involv- 
ing on  the  part  of  the  State  an  attempt  to  raise 
revenne  by  indirection.  If  the  State  sought 
within  its  l^;al  powers  by  subterfu^  and  in- 
direction to  do  so,  it  may  be  doubted  whether 
the  remedy  must  not  come  from  Congress. 

Turner  Y,  Ma/ry land,  supra;  Transportation 
C3b.  T.  Flarkerohtrg,  107  U.  8.  695  (Bk.  27,  L. 
ad.  689). 

Mr.  JusUee  Miller  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  the  State  of  Louisiana. 

The  plaintiff  in  error  was  plaintiff  in  the  state 
eourt,  and  in  the  court  of  original  Jurisdictton 
obtained  an  injunction  against  the  Board  of 
Health  prohibitmg  it  from  collecting  from  the 
plaintiffi  the  fee  of  $80and  other  fees  allowed  bv 
Act  69  of  the  LegishUureof  Louisiana  of  1882, 
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for  the  examination  which  the  qoaiantinc  laws 
of  the  State  reqitired  in  rogara  to  all  vessels 
passing  the  station.  This  decree  was  reversed 
on  appeal  by  the  Supreme  Court  of  the  State, 
and  to  this  Judgment  of  reversal  the  present 
writ  of  error  is  prosecuted. 

The  grounds  on  which  it  is  sought,  in  this      [458) 
court,  to  review  the  final  Judgment  of  the  Lou-     ^ 
isiana  court  are  thus  stated  in  an  amended  peti- 
tion filed  in  the  cause  in  the  court  of  first 
instance: 

"  The  amended  petition  of  plaintiff^  respect- 
fully represents: 

<*  That  all  the  Statutes  of  the  State  of  Loui- 
siana, relied  on  bv  defendants  for  collection  of 
quarantine  and  luminition  fees  are  null  and 
void,  because  they  violate  the  following  pro- 
visions of  the  United  States  Constitution: 

"  Article  first,  section  10,  paragraph  8,  pro- 
hibits the  States  from  imposing  tonnage  duties 
without  the  consent  of  Congress. 

'*  Article  first,  section  8,  paragraph  8,  vesting 
in  Congress  the  power  to  regulate  commerce, 
which  power  is  exclusively  so  vested. 

"  Article  first,  paramph  6,  section  9,  which 
declares  that  no  preference  shall  be  given  by 
any  regulation  of  commerce  to  the  ports  of  one 
State  over  that  of  another;  nor  shall  vessels 
bound  to  or  from  one  State  be  obliged  to  enter, 
clear  or  pay  duties  in  another." 

The  statute  which  authorizes  the  collection  of 
these  fees,  approved  Julyl,  1882,  is  aa  follows: 

"  Sec.  1.  Be  it  enacted  by  the  Qeneral  Assem- 
bly of  the  State  cf  Louisiana,  That  the  resident 
physician  of  the  quarantine  station  on  the  Mis- 
sissippi River  shful  require  for  eveij  inspection 
and  granting  certificate  the  following  fees  and 
charges:  F^r  every  ship,  thirty  dollars  ($80): 
for  every  bark,  twenty  dollars  (|20);  for  every 
briff,  ten  dollars  ($10);  for  every  schooner,  seven 
dolkrs  and  a  half  ($7.50);  for  every  steamboat 
(towboats  excepted),  five  dollars  ($5);  for  every 
steamship,  thirty  dollars  ($80). 

"  Sec.  2.  Be  it  further  enacted,  ete..  That  the 
Board  of  Health  shall  have  an  especial  lien  and 
privilege  on  the  vessels  so  inspected  for  the 
amount  of  said  fees  and  charges,  and  may  col- 
lect the  same,  if  unpaid,  by  suit  before  any 
court  of  competent  Jurisdiction,  and  in  aid 
thereof  shall  oe  entitied  to  the  writ  of  pro- 
visional seizure  on  said  vessels. 

*'Sec.  8.  Be  it  further  enacted,  etc..  That  aU 
laws  and  parts  of  laws  in  conflict  with  the  pro- 
visions of  this  Act,  are  hereby  repealed,  ana  all 
laws  and  parts  of  laws  on  the  same  subject 
matter  not  in  conflict  or  inconsistent  herewith 
are  continued  in  full  force  and  effect." 

The  services  for  which  these  fees  are  to  be  [458] 
collected  are  parts  of  a  system  of  quarantine, 
provided  by  the  laws  of  Louisiana,  lorthe  pro- 
tection of  the  State,  and  especially  of  iNew 
Orleans,  an  important  commercial  citv,  from 
infectious  and  contagious  diseases  which  might 
be  brought  there  by  vessels  coming  through  the 
Gulf  of  Mexico  from  all  parts  of  the  world,  and 
up  the  Mississippi  River  to  New  Orleans. 

This  system  01  quarantine  differs  in  no  essen- 
tial respect  from  sunUar  systems  in  operation  in 
all  important  seaports  all  over  the  world,  where 
conmierce  and  civilization  prevafl.  The  dis- 
tance from  the  mouth  01  the  Mississippi 
River  to  New  Orleans  is  about  a  hundred 
miles.  AStatoteof  Louisiana  of  1855,  organiz- 
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ing  this  aystem,  created  a  board  of  health,  to 
whom  its  admioistratioii  was  mainly  confided* 
and  it  authorized  this  board  to  select  and  estab- 
Ush  a  quarantine  station  on  the  Mississippi,  not 
less  than  seventy-five  miles  below  Kew  Orleans. 
Money  was  appropriated  to  buy  land,  build 
hospitals,  and  furnish  other  necessuy  appli- 
ances for  such  an  establishment.  This  and 
other  statutes  subsequently  passed  contained 
regulations  for  the  examination  of  vessels  as- 
cending the  river,  and  of  their  passengers,  for 
the  purpose  of  ascertaining  the  places  whence 
these  vessels  came,  their  sanitary  condition, 
and  the  healthy  or  diseased  condition  of  their 
passengers.  If  any  of  these  were  such  that  the 
safety  of  the  City  of  New  Orleans  or  its  inhab- 
itants required  it  as  a  protection  against  disease, 
they  could  be  order^  into  quarantine  by  the 
proper  health  officer,  until  the  danser  was  re- 
moved, and,  if  necessary,  the  vessel  might  be 
ordered  to  undergo  fumigation.  If,  on  this 
examination,  there  was  no  danger  to  be  appre- 
hended from  vessel  or  passengers,  a  certificate 
of  that  fact  was  given  by  the  examining  ollicer, 
and  she  was  thereb;^  authorized  to  proceed  and 
land  at  her  destination.  If  orderea  to  quaran- 
tine, after  such  detention  and  cleansing  process 
as  the  quarantine  authorities  required,  die  was 
given  a  similar  certificate  and  proceeded  on  her 
way.  If  the  condition  of  any  of  the  passengers 
was  such  that  they  could  not  be  permittea  to 
enter  the  dly ,  they  might  be  oitlered  into  quar- 
antine while  the  vessel  proceeded  without  them. 
WheUier  these  precautions  were  Judicious  or 
not  this  court  cannot  inquire.  They  are  a  part 
of  and  inherent  in  everv  system  of  quarantine. 

If  there  is  a  city  in  the  United  States  which 
has  need  of  quarantine  laws  it  is  New  Orleans. 
Although  situated  over  a  hundred  miles  from 
the  Gulf  of  Mexico,  it  is  the  largest  city  which 
pulakes  of  its  commerce,  and  more  vessels  of 
every  character  come  to  and  depart  from  it  than 
any  city  connected  with  that  commerce.  Par- 
taking, as  it  does,  of  the  liability  to  diseases  of 
warm  climates,  and  in  the  same  danger  as  all 
other  seaports  of  cholera  and  other  contagious 
and  infectious  disorders,  these  are  sources  of 
anxiety  to  its  inhabitants,  and  to  all  the  interior 
population  of  the  country  who  may  be  affected 
by  their  spread  among  them.  Whatever  may 
be  the  truu  with  regard  to  the  contagious  char- 
acter of  yellow  fever  and  cholera,  there  can  be 
no  doubt  of  the  general  belief,  and  very  little  of 
the  fact,  that  all  the  invasions  of  these  epi- 
demics in  the  ^reat  valley  of  the  Mississippi 
River  and  its  tributaries  in  times  past  have  been 
supposed  to  have  spread  from  New  Orleans,  and 
to  have  been  carried  by  steamboats  and  other 
vessels  engaged  in  commerce  with  that  city. 
Aud  the  origin  of  these  diseases  is  almost  inva- 
riably attributed  to  vessels  ascending  the  Missis- 
sippi River  from  the  West  Indies  and  South 
America,  where  yellow  fever  is  epidemic  almost 
every  year,  and  from  European  countries 
whence  our  invasions  of  cholera  unifonnly 
come. 

If  there  is  any  merit  or  success  in  guarding 
against  these  diseases  by  modes  of  exclusion,  of 
which  the  professional  opinion  of  medical  men 
in  America  is  becoming  more  convinced  of  late 
vears,  the  situation  of  the  City  of  New  Orleans 
for  rendering  this  exclusion  effective  is  one 
which  invites  in  the  strongest  manner  the  eSon, 
240 


Though  a  seaport  in  f  act»  It  Is  iltualed  a  hun- 
dred miles  from  the  sea,  and  is  only  to  be 
reached  by  vessels  from  foreign  countries  by 
this  approach.  A  quarantine  station,  located  as 
this  one  is  under  the  Louisiana  laws,  with  vig- 
ilant officers,  can  make  sure  of  ins[>ecting  every 
vessel  which  comes  to  New  Orleans  from  the 
great  ocean  in  any  direction.  Safe  and  ample 
arrangements  can  be  made  for  care  and  treat- 
ment of  diseased  passengers  and  for  the  comfort 
of  their  companions,  as  wdl  as  the  cleansine 
and  disinfecting  of  the  vessels.  The  system  or 
quarantine  has  here,  therefore,  as  fair  a  trial  of 
its  efficacy  as  it  could  have  anywhere,  and  the 
need  of  it  is  as  great. 

None  of  these  facts  are  denied.  In  all  that 
is  important  to  the  present  inquiry  they  cannot 
be  denied. 

Nor  is  it  denied  that  the  enactment  of  quar- 
antine laws  is  within  the  province  of  the  States 
of  this  Union.  Of  all  the  elements  of  this  quar- 
antine system  of  the  State  of  Louisiana,  the  onl^ 
feature  which  is  assailed  as  unconstitutional  is 
that  whicli  requires  that  the  vessels  which  are 
exandned  at  the  quarantine  station, with  respect 
to  their  sanitair  condition  and  that  of  their 
passengers,  shall  pay  the  compensation  which 
the  law  fixes  for  tnis  service. 

This  compensation  is  called  a  tonna^  tax, 
forbidden  by  the  Constitution  of  the  United 
States;  a  regulation  of  commerce  exclusively 
within  the  power  of  Congress;  and  also  a  regU' 
lation  which  gives  a  preference  to  the  Port  o/ 
New  Orleans  over  ports  of  other  States. 

These  are  crave  allegations  with  regard  U 
the  exercise  of  a  power  which,  in  all  countries 
and  in  all  the  ports  of  the  United  States,  has 
been  considered  to  be  a  part  of,  and  incident  to, 
tJie  power  to  establish  quarantine. 

We  must  examine  into  this  proposition  and 
see  if  anything  in  the  Constitution  sustains  it. 
Is  this  requirement,  that  each  vessel  shall  pay 
the  officer  who  examines  it  a  fixed  compensa- 
tion for  that  service,  a  tax?  A  tax  is  defined 
to  be  *'*a  contribution  imposed  by  government 
on  individuals  for  the  sci*vice  of  the  State."  It 
is  argued  that  a  part  of  these  fees  go  into  the 
treasury  of  the  state  or  of  the  city,  and  it  is 
ther^ore  levied  as  part  of  the  revenue  of  the 
State  or  city  and  for  that  purpose.  But  an  ex- 
amination of  the  statute  shows  that  the  excess 
of  the  fees  of  this  officer  over  his  salary  is  paid 
into  the  city  treasury  to  constitute  a  fund  whol- 
ly devoted  to  quarantine  expenses,  and  that  no 
part  of  it  ever  goes  to  defray  the  expenses  of 
the  state  or  city  government. 

That  the  vessel  itself  has  the  primary  and 
deepest  interest  in  this  examination  it  is  easy  to 
see.  It  is  obviously  to  her  interest,  in  the  pur- 
suit of  her  business,  that  she  enter  the  city  and 
depart  from  it  free  from  the  suspicion  which, 
at  certain  times,  attaches  to  all  vessels  coming 
from  the  Gulf.  This  she  obtains  by  the  exam- 
ination and  can  obtain  in  no  other  way.  If  the 
law  did  not  make  this  provision  for  ascertain- 
ing her  freedom  from  infection,  it  would  be 
compelled  to  enact  more  stringent  and  more  ex- 
pensive penalties  against  the  vessel  herself  when 
it  was  found  that  she  had  come  to  the  city  from 
an  infected  port  or  had  brought  contagious  per- 
sons or  contagious  matter  with  her;  and  throw- 
ing the  responsibility  for  this  on  the  vessel,  the 
heaviest  punishment   would  be  necessary  by 
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fine  and  tmpriflonment  for  any  n^lect  of  the 
duty  thuB  imposed.  The  State  now  saya  you 
must  aabmit  to  this  examination.  If  tou  ap- 
pear free  of  objection,  you  are  relieved  by  the 
oflScer's  certificate  of  afl  responsibility  on  that 
subject.  If  you  are  in  a  condition  dangerous 
to  tlie  public  health,  yon  are  quarantined  and 
relieved  in  this  manner.  For  this  examination 
and  fumigation  you  must  pay.  The  danger 
comes  from  you,  and  though  it  may  turn 
out  that  in  your  case  there  ii  no  danger,  yet  ns 
you  belong  to  a  class  from  which  all  this  kind 
of  injury  oomes,  you  must  pay  for  the  exam- 
inaiion  which  distinguishes  vou  from  others 
of  that  class.  It  seems  to  us  that  this  is  much 
more  clearly  a  fair  charge  against  the  vessel 
than  UuKt  of  half  pilotage,  where  the  pilot's  serv- 
ices are  declined,  and  where  all  the  pilot  has 
done  ia  to  offer  himsell  This  latter  has  been 
so  repeatedly  held  to  be  a  valid  charge,  though 
made  under  state  laws,  as  to  need  no  citations 
to  sustain  it. 

In  all  cases  of  this  kind  it  has  been  repeated- 
ly held  that  when  the  question  is  raised 
whether  the  state  statute  ia  a  Just  exercise,  of 
state  power,  or  is  intended  by  roundabout 
means  to  Invade  the  domain  of  federal  authori- 
ty, this  court  will  look  into  the  operation  and 
effect  of  the  statute  to  discern  its  purpose.  See 
Eendenan  v.  Mayor,  92  U.  S.  259  pk.  23,  L. 
ed.  5481;  Ohy  Lurw  v.  Freeman,  92  U.  S.  275 
FBk.  SS,  L.  ed.  550T;  Canntm  v.  yew  Orlsaju, 
20  WalL  577  [87  U.  S.  bk.  22,  L.  ed.  4171. 

In  the  case  of  Packet  Oa.  v.  J^.  LouU,  lOO  U. 
S.  423  (Bk.  25,  L.  ed.  688],  wherea  city  wharf- 
age tax  was  assailed  on  the  same  ground  as  the 
fee  m  the  present  case,  the  court  said  the  fee 
was  a  fair  equivalent  for  the  use  of  the  wharf. 
"Nor  is  there  any  ground  whatever  to  suppose 
that  these  wharfage  fees  were  exacted  for  the 
purpose  of  increasing  the  general  revenue  of 
the  city  beyond  what  was  necessary  to  meet  its 
outlay,  from  time  to  time,  in  maintaining  its 
wharves  In  such  condition  as  the  immense  ousi- 
ness  of  that  locality  required."  So  here,  there 
IS  no  reason  to  suppose  that  these  fees  had  any 
other  purpose  or  destination  than  to  keep  up 
and  pay  the  expenses  of  the  quarantine  station 
and  sykem. 

Bu^  conceding  It  to  be  a  tax;  in  what  sense 
can  it  be  called  a  tonnage  tax?  The  cases  of 
aUiUTonnage  Toe,  12  WalL  204 [79  U.  S.  bk. 
20,  L.  ed.  8701;  P^eU  t  Morgan,  19  WaU.  581 
m  U.  8.  bk.  22.  L.  ed.  201];  Cannon  t  New 
Oriean»,\9twra\\  Inman Steamship  Co,  v.  2Vn- 
l»r,  04  U.  a  2tf4  [Bk.  24,  L.  ed.  118],  are  all 
cited  and  relied  on  to  show  that  this  is  a  tonnage 
tax.  Bat  in  all  these  cases  the  contribution  ex- 
acted waa  measured  by  the  tonnage  of  the  ves- 
sd  in  express  terms;  and  the  decision  of  the 
court  rested  on  that  fact.  In  the  first  of  them  it 
was  admitted  that  the  Statute  of  Alabama 
would  have  been  valid  as  a  tax  on  property 
within  the  State,  but  for  the  shigle  fact  that  the 
amount  of  it  was  measured  by  the  tonnage  of 
tbe  vessel. 

In  Peet^e  Oaee  the  tax  was  for  everv  vessel 
arriving  at  a  quarantine  station,  whether  any 
service  was  rendered  or  not,  $5  for  the  first 
hundred  tons  of  her  capacity,and  one  and  a  half 
cents  for  every  additional  ton;  and  this  mode  of 
measuring  the  tax  was  held  to  make  it  a  ton- 
nage tax. 
lis  U.S.  U.  S.,  Book  80. 


The  same  fact  was  presented  in  Oannan  v. 
New  Orleans,  though  it  was  called  a  wharfage 
tax.  The  court,  however,  held  it  to  be  a  tax 
for  the  privilege  of  landing  in  the  port,  whether 
the  vessel  used  a  wharf  or  not,  and  for  this  rea- 
son, and  because  the  amount  of  it  was  measured 
byUie  vessel's  tonnage,  it  was  held  void. 

In  the  case  of  Steamship  Oa,  v.  Part  Wofrd- 
ens,  6  WaU.  81  [73  U.  S.  bk.  18,  L.  ed.  749L 
the  court  held  a  fee  payable  to  the  port  ward- 
ens by  every  vessel  which  entered  the  port, 
whether  it  received  any  service  or  not,  to  bo 
void  as  a  regulation  of  commerce  and  as  con- 
travening the  policy  of  the  prohibition  of  a 
tonnage  tax  by  the  States.  But  in  almost  all 
the  cases  relied  on  by  the  appellants  there  was 
a  reference  to  the  tonnage  capacity  of  the  ves- 
sel as  the  measure  of  the  tax,  and  in  all  of  them 
there  was  an  absence  of  any  service  rendered  for 
which  the  contribution  was  a  compensation; 
generaUy  they  were  held  to  be  imposed  for  the 
privilege  of  entering  and  anchoring  in  the  port. 

In  the  present  case  we  are  of  opinion  that  the 
fee  complained  of  is  not  a  tonnage  tax;  that,  in 
fact,  it  Is  not  a  tax  within  the  true  meaning  of 
that  word  as  used  in  the  Constitution,  but  is  a 
cbmpensation  for  a  service  rendered,  as  part 
of  the  quarantine  system  of  all  countries,  to  the 
vessel  which  receives  the  certificate  that  de- 
clares it  free  from  further  quarantine  require- 
mentSL 

Is  the  law  under  consideration  void  as  a  reg- 
ulation of  commerce?  Undoubtedly  it  is  m 
some  sense  a  regulation  of  commerce.  It  arrests 
a  vessel  on  a  voyage  which  may  have  been  a 
long  one.  It  may  affect  commerce  among  the 
States  when  the  vessel  is  coming  from  some 
other  State  of  the  Union  than  Louisiana,  and  it  [464] 
may  affect  commerce  with  foreign  nations  when 
the  vessel  arrested  comes  from  a  foreign  port. 
This  interruption  of  the  voyage  may  be  for 
days  or  for  weeks.  It  extends  to  the  vessel, 
the  cargo,  the  o£9cers  and  seamen,  and  the  pas- 
sengers. In  so  far  as  it  provides  a  rule  by 
whidi  this  power  is  exercised,  it  cannot  be  de- 
nied that  it  regulates  commerce.  We  do  not 
think  it  necessary  to  enter  into  the  inquiry 
whether,  notwithstanding  this,  it  is  to  be  classeil 
among  those  police  powers  which  were  retained 
by  the  States  as  exclusively  their  own,  and, 
therefore,  not  ceded  to  Congress.  For,  while 
it  may  be  a  police  power  in  the  sense  that  all 
provisions  for  the  health,  comfort  and  security 
of  the  dtixnau  are  police  regulations,  and  an 
exercise  of  the  police  power,  it  has  been  said 
more  than  once  in  this  court  that,  even  where 
such  powers  are  so  exercised  as  t<'<  come  within 
the  domain  of  federal  authority  as  defined  bv 
the  Constitution,  the  latter  muf^  prevail.  Oib- 
bans  V.  (hden,  9  Wheat.  210  [22  U.  S.  bk.  6,  L. 
ed.  28];  Hendersan  v.  Mauar,  92  U.  S.  272  [Bk. 
28,  L.  ed.  5491;  UTew  Orleans  Gas  Oa.  v.  Laui 
sianaZdght  Oa.  115  U.  S.661[Bk.  29,  L.  ed. 
5201. 

But  it  may  be  conceded  that  whenever  Con- 
gress shall  undertake  to  provide  for  the  com- 
meroial  cities  of  the  United  States  a  general 
system  of  quarantine,  or  shall  confide  the  exe- 
cution of  ue  details  of  such  a  system  to  a  na- 
tional board  of  health,  or  to  local  boards,  as 
may  be  found  expedient,  all  state  laws  on  the 
subject  will  be  abrogated,  at  least  so  far  as  the 
two  are  inconsistent.  But  until  this  is  done 
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the  laws  of  the  State  on  the  subject  are  valid. 
This  follows  from  two  reasons: 

1.  The  Act  of  1799,  the  main  features  of 
which  are  embodied  in  Title  LVIII  of  the  Re- 
yised  Statutes,  clearly  recognizes  the  quarantine 
laws  of  the  States,  and  requires  of  the  officers 
of  the  Treasury  aconformity  to  their  provisions 
in  dealing  with  vessels  affected  by  the  quaran- 
tine system.  A  nd  this  very  clearly  has  relation 
to  laws  created  after  the  passage  of  that  stat- 
ute, as  well  as  to  those  then  in  existence;  and 
when  bj;  the  Act  of  April  29. 1878, 20  Stat,  at  L. 
87,certain  powers  in  thisdirection  were  conferred 
on  the  surgeon-general  of  the  marine  hospital 
service,  and  consuls  and  revenue  officers  were 
required  to  contribute  services  in  preventing  the 

[465]  importation  of  disease,  it  was  provided  that 
* 'There  shall  be  no  interference  in  any  manner 
with  anj  quarantine  laws  orregulationsasthey 
now  exist  or  may  hereafter  iS  adopted  under 
state  laws,"  «howmg  very  clearly  the  intention  of 
Congress  to  adopt  these  laws,  or  to  recognize 
the  power  of  the  States  to  pass  them. 

2.  But,  aside  from  this,  quarantine  laws  be- 
long to  that  class  of  state  legislation  which, 
whether  passed  with  intent  to  regulate  com- 
merce or  not,  must  be  admitted  to  have  that 
effect,  and  which  are  valid  imtil  displaced  or 
contravened  by  some  legislation  of  Congress. 

The  matter  is  one  in  which  the  rules  that 
should  govern  it  may  in  many  respects  be  dif- 
ferent in  different  localities,  and  for  that  reason 
be  better  understood  and  more  vnsely  estab- 
lished bv  the  local  authorities.  The  practice 
which  should  control  a  quarantine  station  on 
the  Mississippi  River,  a  hundred  miles  from 
the  sea,  may  be  widely  and  wisely  different 
from  that  which  is  best  for  the  Harbor  of  New 
York.  In  this  respect  the  case  falls  within  the 
principle  which  governed  the  cases  of  WiUon 
V.  Blackbird  Greek  Marsh  Co.  2  Pet.  245  [27  U. 
S.  bk.  7,  L.  ed.  4121;  Cooley  v.  Board  ofWardsM, 
12  How.  299  [58  tJ.  S.  bk.  13,  L.  ed.  996];  Oil- 
man V.  Phila^ Wall. 727[70 U. S. bk.  18. "X. ed. 
961;  Pound  v.  Turck,  95  UT  S.  462  [Bk.  24,  L.  ed. 
5261;  Hall  v.  DeOuir,  96  U.  8.  488  [Bk.  24,  L. 
ed.  548];  Packet  Co.  v.  CatlettOmrgK  105  U.  8. 
562  [Bk.  26,  L.  ed.  1170];  Transportation  Go.  r. 
Parkersburgh,  107  U.  S.  702  [Bk.  27,  L.  ed.  588]; 
Eseanaba  Co.  v.  Chicago,  107  U.  8.  678  [Bk.  27. 
L.  ed.  442]. 

This  pnnciple  has  been  so  often  considered  in 
this  court  that  extended  comment  on  it  here 
is  not  needed.  Quarantine  laws  are  so  analo- 
^us  in  most  of  tibcir  features  to  pilotage  laws, 
m  their  relation  to  commerce,  that  no  reason 
can  be  seen  why  the  same  principle  shoiild  not 
apply.  In  one  of  the  latest  of  the  cases  cited 
above,  the  Town  of  CaUettsburgh,  on  the  Ohio 
River,  had  enacted  that  no  vessel  should, 
without  permission  of  the  wharf  master,  land  at 
any  other  point  on  the  bank  of  the  river  within 
the  town  than  a  space  designated  by  the  ordi- 
nance. This  court  said  "that  if  this  be  a  reg- 
ulation of  commerce  under  the  power  conferred 
on  Congress  by  the  Constitution,  that  body  has 
signaUy  failed  to  provide  any  such  regulation. 
It  belong,  also,  manifestly  to  that  class  of 
[460]  rules  which,  like  pilotage  and  some  others,  can 
be  most  wisely  exercis^  by  local  authorities, 
and  in  regard  to  which  no  general  rules  appli- 
cable alike  to  all  ports  and  landing  places  can 
be  properly  made.  If  a  regulation  of  commerce 
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at  all,  it  comes  within  that  daa  In  which  the 
States  may  prescribe  rules  untQ  CongresB  as- 
sumes to  do  so." 

For  the  period  of  nearly  a  century  since  the 
government' was  organizea  Congress  has  passed 
no  quarantine  law,  nor  any  other  law  to  protect 
the  mhabitants  of  the  United  States  against  the 
invasion  of  conts^ous  and  infectious  diseases 
from  abroad;  and  yet  during  the  early  part  of 
the  present  centunr,  for  many  years  the  cities 
of  uie  Atlantic  Coast,  from  Boston  and  New 
Fork  to  Charleston,  were  devastated  by  the 
yellow  fever.  In  later  times  the  cholera  has 
made  similar  invasions;  and  the  yellow  fever 
has  been  unchecked  in  its  fearful  course  in  the 
Southern  cities,  New  Orleans  especially,  for 
several  generations.  During  all  this  time  the 
Congress  of  the  United  States  never  attempted 
to  exercise  this  or  any  other  power  to  protect 
the  people  from  the  ravages  of  these  dreadful 
diseases.  No  doubt  they  believed  tliat  the 
power  to  do  this  belonged  to  the  States.  Or,  if 
it  ever  occurred  to  any  of  its  members  that 
Congress  might  do  something  In  that  way,  they 
probably  believed  that  what  ought  to  be  done 
could  be  better  and  more  wisely  done  by  the 
authorities  of  the  States  who  were  familiar  with 
the  matter. 

But  to  be  told  now  that  the  requirement  of  a 
vessel  charged  with  contagion,  or  Just  from  an 
infected  city,  to  submit  to  examination  and  pay 
the  cost  of  It  is  forbidden  by  the  Constitution 
becaiise  only  Congress  can  ao  that,  is  a  strong 
reproach  upon  the  wisdom  of  a  hundred  years 
piust,  or  an  overstrained  construction  of  the 
Constitution. 

It  is  said  that  the  charge  to  the  vessel  for  the 
officer's  service  in  examining  her  is  not  a  neces- 
sary part  of  a  quarantine  system.  It  has  always 
been  held  to  be  a  part  in  all  other  countries, 
and  in  all  quarantine  stations  in  the  United 
States.  No  reason  is  perceived  for  selecting 
this  item  from  the  general  system  and  calling  it 
a  regulation  of  commerce,  while  the  remainder 
is  not  If  the  arrest  of  the  vessel,  the  detention 
of  its  passengers,  the  cleansing  process  it  is  or-  L467] 
dered  to  go  through  with,  are  less  important 
as  regulations  of  commerce  than  the  exaction 
of  the  examination  fee,  it  is  not  easily  to  be  seen. 

We  think  the  proposition  untenable. 

There  remains  to  be  considered  the  objection 
that  Hie  law  is  forbidden  by  paragraph  6  of 
section  9  of  the  first  article  of  the  Cx>nstitu- 
tion,  which  declares  that  "  No  preference  shall 
be  given  by  any  regulation  of  commerce  or 
revenue  to  ttie  ports  of  one  State  over  those  of 
another." 

It  is  not  readily  peroeiyed  how  this  Quaran- 
tine Statute  of  Louisiana,  and  particularly  the 
fees  of  the  quarantine  officers,  do  give  such  a 
preference.  Are  the  ports  of  Louisiana  given 
a  preference  over  ports  of  other  States?  Ajt 
the  ports  of  any  other  State  given  a  preference 
over  those  of  Louisiana?  Or  are  the  ports  of 
other  States  given  a  preference  as  among  them- 
selves.   Nothing  of  this  is  pointed  out. 

The  eighth  section  of  this  first  article  of  the 
Constitution  is  devoted  exclusively  to  defining- 
the  powers  conferred  on  Congress. 

The  ninth  section,  including  the  above  para- 
graph, is  in  like  manner  devoted  to  restraints 
upon  the  power  of  Congress  and  of  the  National 
Government;  and  the  tenth  section  contains. 
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only  reBtnints  npon  the  powen  of  the  States, 
by  dficUriog  what  th^  shall  not  do.  The  most 
casual  Inspection  shows  this,  and  the  clause  of 
the  Oonstitution  here  relied  on  is  not  found 
amonffthe  restrictions  of  the  States,  but  among 
those  imposed  upon  the  Federal  QoYemment. 
As  the  matter  under  discussion  is  the  validity 
of  the  Statute  of  Louisiana,  it  is  unaffected  by 
the  ocmstitutional  poyision  alluded  to.  Wood- 
bury. Juiiiee,  in  PoMtenger  Omm ,  7  How.  541 
[48  U.  8.  bk.  12,  L.  ed.  'm\;W%U(m  y.U.8.1 
Brock.  483;  BuiUr  t.  Hopper,  1  Wash.  C.  C. 
499;  Fennaylwinia  y.  Wheeling  d  Bdmont  Bridge 
Co.  18  How.  485  [59  U.  S.  bk.  15,  L.  ed.  489]; 
Munn  T.  m.  94  U.  S.  185  [Bk.  24,  L.  ed.  86]. 

We  aee  no  error  in  the  judgment  <(f  the  dwpreiM 
Oourt  efLouuiana,  and  it  if  a^rmed. 
T^eoopy.   Test: 
James  £L  MoKamiey,  Ctork,  Sup.  Ooort,  U.  B. 


Il**l        DIOK  K.  ARROWSMTTH,  Ptff,  in  Err., 
AMETiTA  HABMONING,  Admn.,  st  al. 


OSee  &  a  Beporter*S  ad.  IM-IML) 

Juriedietion  —  depriving  of  property  ^'without 
dite  proeeee  ^f  Um^—error  if  Judgment  nf 
etaieeaurL 

A  State  cannot  he  deemed  gofltj  of  ylolatln^  the 
eoDstitational  firoylsioii  against  depriying  a  penon 
of  life,  liberty  or  property  **wlthout  dueprooess  of 
law,**  because  one  of  Its  oourts,  while  aotmflr  within 
tti  Jurisdiction,  has  made  an  erroneous  deoision ;  as 
la  orderlna  a  roardian^  sale  without  flnt  requiring 
a  bond  tone  filed  and  approyed  as  a  statute  of  the 
State  zeqolred.       _ 

[No.  1106.] 

BidnmUedApraie.lSSe.  Decided  May  10, 18S6. 

Fl  ERROR  to  the  Supreme  Oourt  of  the  State 
of  Ohio. 

On  motioQ  to  disndss,  with  which  is  united  a 
motion  to  afflnn.    Affirmed, 

The  case  is  stated  Sy  the  court 

JfesMTt.  Uraiiaja  Cf*  Cocknui  and  Henry 
B.  H&rria*  for  defendants  in  error,  in  support 
of  motions. 

Meaere.  Henry  Hewbes^ln  and  B.  B. 
WbaguhifBLryp  for  plaintiif  in  error,  eontra. 

'-'  Mr.  OhirfJueUee  Wnite  deliTered  the  opin- 
ion of  tihe  oourt: 

This  wss  a  suit  brought  in  the  Ck)urt  of  Ck)m- 
mon  Fleas  of  Defiance  County,  Ohio,  by  Dick 
£.  Arrowsmith  to  recoTer  the  poesession  of  the 
principal  part  of  a  certain  640  acres  of  land,  and 
the  ludn^ent  turned  on  the  validity  of  a  sale  of 
the  land  by  the  guardian  of  Arrowsmith  under 
an  order  oi  a  probate  oourt  for  that  purpose. 
The  case  was  tried  without  a  Jury,  and  from 
the  finding  of  fkcts  it  appears  thai  all  the  pro- 
ceedings &T  the  sale  of  the  land  were  regular 
and  in  proper  form,  save  onlv  that  the  court 
dispensed  with  the  giving  of  a  bond  by  the 
guudian,  under  a  certain  requirement  of  the 
statute,  "for  the  faithful  discharge  of  his  duties, 
IM]    and  the  faithful  payment  and  accounting  for  1 

llgU.S. 


of  all  moneys  arising  from  such  mJe  according 
to  law."  The  single  question  for  determination 
was  whether  the  failure  to  fundsh  this  bond 
rendered  the  sale  void.  The  court  of  common 
pleas  decided  that  it  did  not,  and  gave  Judg- 
ment accordingly.  This  judgment  was  after- 
wards affirmed  by  the  district  court  on  petition 
in  error.  The  case  was  then  taken  to  the  su- 
preme court  on  another  petition  in  error,  where, 
amonff  others,  the  following  error  was  assigned: 
"8d.  That  by  afi^rmin^tiie  Judgment  of  the 
court  of  common  pleas  ^  ♦  ♦  by  said  district 
court,  this  plaintiff  in  error  was  deprived  of  his 
right  of  trial  by  jury,  contrary  to  the  provisions 
of  the  Constitution*  of  Uiis  State,  ana  deprived 
of  his  property  without  due  process  of  law,  con- 
trary to  the  provisions  of  the  Constitution  of 
the  United  States." 

This  is  the  first  time,  so  far  as  the  record  dis- 
closes, that  even  the  semblance  of  a  federal  right 
was  set  up  in  the  case,  and  even  here  it  is  not 
easy  to  see  on  what  eround  it  could  be  claimed 
that  Arrowsmith  haa  been  deprived  of  his  prop- 
erty in  violation  of  the  Constitution  of  the 
United  States.  It  was  for  this  reason,  perhaps, 
that  the  supreme  court,  while  affirming  tiie 
Judgment  of  the  district  court,  took  no  notice 
of  this  assignment  of  error  in  its  opinion.  The 
decision,  however,  necessarily  involved  a  denial 
of  the  right  which  was  claimed  in  this  wav,  and 
thus  we  probably  have  technical  Jurisdiction. 
For  this  reason  the  motion  to  dismiss  must  be 
denied,  but  the  question  on  which  our  jurisdic- 
tion depends  was  so  manifestly  decided  right, 
that  the  case  ought  not  to  be  held  for  further 
argument  It  is  not  denied  that  the  probate 
court  hod  full  and  complete  Jurisdiction  of  the 
proceeding  to  sell  the  Isind.  The  staniie  under 
which  the  court  acted  would,  if  followed,  have 
funiished  Arrowsmith  all  the  protection  which 
had  been  guarantied  to  him  by  the  Constitution 
of  the  United  States.  The  bond  in  question 
was  matter  of  procedure  only;  and  if  it  ought  to 
have  been  required,  the  court  erred  in  ordering 
the  sale  without  having  first  caused  it  to  be  filed 
and  approved.  At  most,  this  was  an  error  of 
Judgment  in  the  court.  The  constitutional  pro- 
vision is  "Nor  shall  any  State  deprive  any  per- 
son of  life,  liberty,  or  propertv  without  due 
Srocess  of  law."  Certainly  a  State  cannot  be 
eemed  guilty  of  a  violation  of  this  constitu- 
tional oDiiii^ation  simply  because  one  of  its 
courts,  while  acting  within  its  jurisdiction,  has 
made  an  erroneous  decision.  The  Legislature 
of  a  State  performs  its  whole  duty  under  the 
Constitution  in  this  particular  when  it  provides 
a  law  for  the  government  of  its  courts  while 
exercising  their  respective  jurisdirnons,  which, 
if  followed,  will  furnish  the  parties  the  neces- 
sary constitutional  protection.  All  after  that 
pertains  to  the  courts,  and  the  parties  are  left 
to  the  appropriate  remedies  for  the  correction 
of  errors  m  judicial  proceedings. 

The  motion  to  diemieeie  denied,  and  thai  to  af- 
firm ie  granted. 

Affirmed. 

True  copy.   Test: 

James  H.  MoKenney«  Clerk,  Sup.  Court,  TT.  8. 
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WABABH.  ST.    LOUIS   AND    PACIFIC 
RAILWAY  COMPANY,  Piff.  in  Err., 

PEOPLE  OP  THE  STATE  OP  ILLINOIS. 

(See  8.  C  Beporter^B  ed.  5S7-{KM.) 

ChnitituH(mal  law — eomnuree  among  the  8UUe$ 
— transportation  between  points  in  different 

States-StatutdoflUinois ^    " 

nation,  inwUid^-^reoiew  qf  authoritiee. 

*A  StJtubB  of  Tlliootseriactij  tbiit  If  any  radrodd 
comtKiii  *  shaJU  with  In  tbat  Btate.  chEirj^e  or  roeeiTB 
for  tell  I  jiortlnf^  p^ssirMiirtii^  or  freljpclit  of  tb*^  r^Htae 
oJiau,  tbe^m^  or  a  gn^tt^r  sum  i6r  ajvy  dist^iioe 
tbaxi  It  ih'  "i  for  a  loa^r  digtaace,  tt  J^bivl]  t^'-i  liable 
to  A  pennf  v  for  nnjust  dlaorlm  I  nation.  The  rie- 
f 60 riant  tn  thlj3  case  made  guob  tH^rfmloatl^'iX'i  In 
record  to  g-ooda  tnuMportcd  over  the  aiiino  rood  or 
Toml9  from  Peoria  Jo  IlMsois,  a  en)  from  OUriUiii  In 
IlHnol?,  to  Naw  York;  chftrging' more  for  tlie  sfume 
clas8  of  (70ode  carrlOfl  frOTn  Gtiman  thfin  from 
PeorUL  the  fortnor  being  eJgbtj^'-aijc  miieri  myinLTtO 
New  York  than  th(^  lAtt^^r,  this  dtfferonc©  boLaff  in 
the  leofftb  of  the  line  vrlthtn  the  Rmt«  of  IlUnol4. 

1,  Thiatiourt  ff^llow^  the  Supreme  Court  of  Illi- 
nois in  hotdfot;  that  the  Statute  of  UUnr^\fi  mn^^t  be 
oonstrued  to  ju elude  a,  trnaBportJitlou  of  B-oo^la  iin- 
d*3rone  contmct  Aod  by  one  Tojajfe  from  the  in- 
terior of  the  State  of  Illlnotsto  Nei*  York* 

2,  Xh is  court  bolda  furiiher  that  flueb  ntnuupox^ 
tation  Ls  ^''coiiiiD.eroB  amonf^  the  St^itee,*'  C7en  as  to 
that  part  of  the  voniff'?  which  Ilea  within  the  State 
of  lilmois:  while  it  is  not  deiiiwi  that  thet«  cnay  be 
a  tra asportation  ofgoodB  which  iBbogrin  and  ended 
within  ItB  UiuitB  ajid  dlmsojinected  witb  aay  ear- 
rtn^  oiit^ldo  of  the  Bt&te,  wlilob  Is  not  commeroe 
amrrnur  the  states. 

a,  TheUttor  teaubjpet  to  repitiAtlon  by  the  State, 
and  the  Statute  ef  IllinrvJH  i§  valid  e^  nppUed  t*^  it. 
But  the  former  \s  natloMiil  In  Ite  ch  a  meter,  and  its 
regulation  Ifl  eon flflefl  Ut  CJonpreaft  eicluslvely,  bT 
that  elAuieof  the  Confitltutlofi  which  empowers  ft 
to  regulate  corotneroe  among  the^tatas. 

4.  Tbe  oaaeH  of  Munn  t,  Iuinol4»  €,  B.  ilr  Q.  E.  R, 
Co.  y.  iovm,  and  Pt-th  y.  Ohicaoo  dt  NtrrinwcJiUm 
R.  R.  Co.,  all  in  M  U.  S.  [Ilk.  £4^  L.  e<Ll  examined  in 
reffnrd  to  thl^  question^  and  bold,  in  view  of  other 
CHi^e^  decided  neitr  the  gome  timot  not  to  fjstabliBha 
contrary  doetrine. 

5.  N^orwltbatandlnir  what  li  there  said,  this  oouit 
faoklB  DOWf  and  baa  never  conHctoiinly  held  other- 
wfMs*  that  a  fltatuto  of  a  fltute,  intended  Uy  regulate 
Of  to  tai*  or  to  impose  any  other  rt^trJcttoa  upon 
the  tr&namlflBlon  of  per^^one,  or  property  or  tt^^le- 
ffrapMo  mf^^iiK^«,  from  oneStAte  to  anottier,  1a  not 
wttbln  that  cJass  of  let^latatlon  whjoh  the  StJit^is  may 
enacft  fn  the  absenoe  of  le^dalatinn  by  Coiiffr*iss-  eliiq 
thatiuob  itataten  are  void  eve  a  im  U)  thai  pj^tn  of 
sunb  tran^tmlwlon  which  mftj  be  within  the  State. 

fl.  It  foilowB  that  the  SUitiite  of  lllliu^ie,  af^  ooD- 
etrutKl  by  the  Supreme  Court  of  the  State,  and  as 

^ead  notes  by  Mr.  JueUee  Mtt.t.mb. 

NOKB.— OofuMttttionol  law;  regukMon  of  IntentaU 
Commeree:  how  far  the  power  of  Conoress  ie  ex- 
oHufM.  For  a  full  discussion,  see  Oloucester 
Ferry  Go.  v.  Pa.  114  U.  S.  bk.  29,  p.  158,  note. 
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applied  to  the  transaction  under  consideration,  H 
forbidden  by  the  Oonstitution  of  the  United  States; 
and  the  Judgment  of  that  court  is  reversed. 

[No.  11.] 
Argued  Apr.  14,  IS,  1886,  Decided  Oct.  S6, 1886. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Illinois.    Bef)ereed, 

The  case  and  a^i:reed  statement  of  facte  ap- 
pear in  the  opinion. 

Meeere.  H.  S.  Greene  and  W.  C.  Goady, 
forplaintifl in  error: 

Under  section  8  of  article  1  of  the  Constitu- 
tion, a  regulation  of  commerce  which  is  of  a 
purely  locEd  character,  and  does  not  admit  of 
eeneial  applic&tion,  may  be  adopted  and  en- 
forced by  local  authority.  But  where  the  sub- 
ject of  regulation  is  of  national  concern,  or  ad- 
mite  of  one  uniform  plan  or  system  of  regula- 
tion, it  Is  ezdusiTely  within  the  control  of 
Congress. 

Cooley  y.  PhOa.  12  How.  299  (58  U.  S.  bk. 
18,  L.  ed.  996);  QUman  v.  PhUa.  8  Wall.  718 
(70  U.  S.  bk.  Id,  L.  ed.  96);  Passenger  Gases,  7 
How.  283  (48  U.  S.  bk.  12,  L.  ed.  702);  Thama 
Bank  ▼.  LoteU,  18  Conn.  600;  Lemmon  v.  Peo- 
ple, 20  N.  Y.  562;  StaU  Freight  Tax  Case,  16 
WalL  282  (82  U.  S.  bk.  21,  L.  ed.  146);  Render- 
scm  y.  Mayor,  etc.  92  U.  S.  269  (Bk.  28,  L.  ed. 
648);  SheHoek  y.  AUing.  98  U.  S.  99  @k.  28,  L. 
ed.  819);  WeUon  y.  Mo.  91  U.  S.  276  (Bk.  28,  L. 
ed.  847);  Oo.  cf  Mobile  y.  Kimball,  102  U.  S. 
691  (Bk.  26,  L.  ed.  288). 

The  non-exercise  by  Congress  of  ita  power 
oyer  matters  within  ite  ezclusiye  control.  Is 
equiyalent  to  a  declaration  that  commerce  as  to 
such  matters  shall  be  free  from  any  restriction. 

WetUm  y.  Mo.  and  Co.  ofMMle  y.  Kimball, 
supra;  WMer  y.  Va.  108  U.  S.  844  (Bk.  26,  L. 
ed:  665);  Gloucester  Ferry  Oo.  y.  Pa.  114  U.  S. 
204  (Bk.  29.  L.  ed.  162):  Brtywn  y.  EousHon,  114 
U.  S.  680  (Bk.  29,  L.  ed.  260). 

The  stetutein  question  cannot  be  sustained 
as  an  exercise  of  the  police  power. 

R.  RCh.Y.  BusenJH  U.  S.  469  (Bk.  24,  L.ed. 
629);  New  Orleans  Gas  Oo.  v.  Louisiana  Light, 
etc.  Oo.  116  U.  S.  660 (Bk.  29,  L.  ed.520):  WaUing 
y.  Mich.  116  U.  S.  460  (Bk.  29,  L.  ed.  695);  Oar- 
ton  V.  la.  Oent.  R.  R.  Oo.  59  Iowa,  160. 

Mr.  Qeorge  Hunt,  Atty-Gen.  of  lUinois, 
for  defendante  in  error: 

The  Act  in  question  has  for  ite  object,  neither 
directly  nor  inoirectly,  the  promotion,  restraint, 
or  regulation  of  commerce  among  tibe  Stetes. 
It  presente  no  hindrances,  burdens,  privileges 
or  encouragemente   to  commerce  among  the 
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States,  and  it  scekB  no  rerenue,  or  advantage 
or  diaadyantage,  to  this  or  any  other  State. 

NoteTeiytmng  which  affects  commeroe  is  a 
r^inlation  of  it,  within  the  meaning  of  the 
OcHistitution. 

Siate  Tax  0nB.  GromBeegipU,  15  Wall.  284 
OB  U.  8.  bk.  21,  L.  ed.  104);  Itunn  r.  lU.  04  U. 
8.  118  (Bk.  24,  L.  ed.  77);  Gibb(m9  v.  Ogdm,  0 
Wlieat.  1  (28T7.8.bk.  6,  L.  ed.  28);  Asim^ 
Gase$,  7How.  288(48n.  8.  bk.  12. L.  ed.  7&); 
8UM>ughUr  EouM  Gates,  16  Wall.  86  (88  U.  S. 
bk.il,L.ed.894). 

The  subject  matter  of  this  Act  is  the  discrim- 
ination in  the  rates  charged  for  carriage.  It 
neither  reqofaes  the  defendant  to  carry,  nor 
prerents  it  from  carrying,  any  freight  between 
tlds  State  and  other  States.  It  may  cany  any 
goods  it  chooses  at  any  time  and  in  any  man- 
ner. The  Act  does  not  interfere  with  snch 
commerce.  But  the  defendant  being  a  public 
servant,  it  requires  it  not  to  injure  one  dti- 
sen  of  the  State  by  imposing  upon  him  a  great- 
tf  charge  than  it  imposes  upon  another  for  a 
similar  service.  The  charge  and  collection  of 
exorbitant  and  discriminating  rates  constitute  a 
violation  of  the  Act 

The  Act  in  question  is  not  in  conflict  with 
any  Act  of  Oongress  and  is  within  the  power 
of  the  State  to  enforce.  The  grant  of  commer- 
cial power  to  Congress  does  not  exclude  the 
exerdae  by  the  State  of  authority  over  its  sub- 
JfMTt  matter. 

CMeif  T.  Pari  Wardent,  12  How.  818  (68  XT. 
&ULl8,L.ed.l004). 

If  this  Act  amounts  to  a  regulation  of  inter- 
state commerce,  it  falls  within  that  dass  of 
powers  which  the  States  may  exercise  in  the 
absence  of  oontiolling  action  oy  Conflress. 

Snuian  v.  Moore,  6  Wheat.  1  (18  U.  S.  bk. 
6,  L.  ed.  19);  Sturoet  v.  Oramiinshidd,  4  Wheat 
t»(nU.  8.  bk.  I L.  ed.  54S);TF8Zam  v.  Blaek- 
Urd  OreOt  Oo.  2  Pet  261  (27  U.  8.  bk.  7,  L. 
ed.414):  XAsmM  OMst,  6  How.  604  (46  U.  8. 
hk.  IS,  L.  ed.  26(9;  (^^oUu  t.  BoH  Wa/rd&nt,  12 
How.  299  (M  U.  8.  bk.  &  Ked.  996):  Oilman 
V.  PhUa.  8 Wan.  718(70 U. 8.  bk.  18, L.  ed.  96). 

This  case  is  controlled  by  the  decisions  of 
thiscourtin 

PirikY.OhiiMgoAN.W.B,Oo.^J3,B.  164 
ffik.2^  L.ed.97);  C.B.  A  Q.B.B.  Ch.y.Iowa, 
94  U.  a  166  (Bk.  24,  L.  ed.  94);  Munn  y.IU. 
mtpra;  B.  B.  €h,  y.  FaOmr,  17  WalL  660  (84 
n.8.bk.21,L.ed.71(A. 

The  law  of  Wisconsm,  sustained  in  theiVO; 
Gm0,  llzed  the  maximum  rate  to  be  diaiged 
for  the  transportation  of  freight  from  points 
within  to  iK/iuCs  outside  of  the  State.  In  this 
ease  the  Act  authorizes  the  same  thing,  and 
undertakes  to  prevent  discrimination  in  the 
rates  charged.  Only  that  portion  of  the  Act 
is  in  issue  whidi  forbids  unjust  discrimination. 

The  Act  in  question  is  a  police  regulation. 
It  forbids  the  making  and  enforcing,  by  rail- 
road companies  doing  bushiess  in  the  State,  of 
oontracta  which  unjustly  discriminate  against 
one  citizen,  or  locality,  at  the  expense  ^  an- 
etber.  It  \m  not  an  attempt  to  regulate  com- 
merce among  the  States,  or  to  interfere  with 
the  authority  of  (Congress  in  reeard  thereto. 
It  in  no  way  attempts  to  tax,  mnder,  delay, 
oootnd  or  regulate  interstate  commerce,  but 
simply  brands  a  discriminating  contract  as  il- 
legal, and  provides  a  penary  for  an  illegal  act 
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It  merely  protects  persons  within  the  State 
agahist  unjust  discrimination,  the  offense  which 
it  makes  punishable. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court; 

This  is  a  writ  of  error  to  the  Supreme  Oourt 
of  niinois.  It  was  argued  here  at  the  last  term 
of  this  court 

The  case  was  tried  in  the  court  of  orii^nal 
Jurisdiction  on  an  agreed  statement  of  facts. 
This  agreement  is  short  and  is  here  inserted  in 
full: 

'Tor  the  purposes  of  the  trial  of  said  cause, 
and  to  save  the  making  of  proof  therein,  it  is 
hereby  amed  on  the  part  of  the  defendont 
that  the  lulegations  in  the  first  count  of  the  dec- 
laration are  true,  except  that  part  of  said  count 
which  avers  that  the  same  proportionate  dis- 
crimination was  made  in  the  transportadon  of 
said  propertv— oil  cake  and  com— in  the  State 
of  Illinois,  tliat  was  made  between  Peoria  and 
the  Ci^  of  New  York,  and  Oilman  and  New 
York  City;  which  averment  is  not  admitted  be- 
cause ddrendant  claims  that  it  is  an  infer- 
ence from  the  fact  that  the  rates  charged  in 
each  case  of  said  transportation  of  oil  cake  and 
com  were  through  rates;  but  it  is  admitted  that 
said  averment  ii  a  proper  one." 

The  first  count  in  the  declaration,  which  is 
referred  to  in  this  memorandum  of  agreement, 
charged  that  the  Wabnsh,  St  Louis  and  Pacific 
Railway  Company  had,  in  violation  of  a  Stat- 
ute of  the  State  of  Illinois,  been  guilty  of  an 
unjust  discrimination  in  its  rates  or  charges  of 
toll  and  compensation  for  the  transportation  of 
frdffht  The  specific  allegation  is  that  the 
RaifixMd  Company  charged  £lder  &  McKinney 
for  transporting  twenty-six  thousand  poundi 
of  goods  and  chattels  from  Peoria,  in  the  State 
of  Illinois,  to  New  York  City,  the  sum  of  $39, 
being  at  the  rate  of  fifteen  cents  per  hundred 
pounds  for  said  carload;  and  that  on  the  same 
day  it  agreed  to  carry  and  transport  for 
Isaac  Bailey  and  F.  O.  Swannell  another  car- 
load of  goods  and  chattels  from  Oilman,  in  the 
State  of  ilUnois,  to  said  City  of  New  York,  for 
which  it  charged  the  sum  of  $65,  beine  at 
the  rate  of  twenty-five  cents  "per  hunared 
pounds.  And  it  fa  alleged  that  the  carload 
transported  for  Elder  &  McKinney  was  carried 
eigh^-siz  miles  further  in  the  State  of  Illinois 
tmm  the  other  carload  of  the  same  weight  This 
fvdght  befaig  of  the  same  dass  in  both  instanc- 
es, and  carr&d  over  the  same  road,  except  as 
to  the  difference  in  the  distaDce,  it  is  obvious 
that  a  discrindnation  against  Bailey  &  Swan- 
nell was  made  in  the  charges  against  them  as 
compared  with  those  againist  Elder  &  McKin- 
ney; and  this  is  trae  whether  we  regard  the 
charge  for  the  whole  distance  from  the  termi- 
nal points  in  Illinois  to  New  York  Citv  or  the 
proportionate  chatge  for  the  haul  wfthln  the 
State  of  Illinois. 

The  language  of  the  statute  which  is  sup- 
posed to  be  violated  by  this  transaction  Is  to  be 
found  in  chapter  114  of  the  Revised  Statutes  of 
Illinois,  section  126.  It  is  there  enacted  that  if 
any  railroad  corporation  shall  charge,  collect; 
or  receive  for  the  transportation  of  any  passen 
ger  or  freight  of  any  description  upon  its  rail 
road,  for  any  distance  within  the  State,  the 
same  or  a  greater  amount  of  toll  or  compensa- 
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Uon  than  is  at  the  same  time  charged,  collected, 
or  received  for  the  transportation  in  the  same 
direction  of  any  passenger  or  like  quantity  of 
freight  of  the  same  class  over  a  greater  dis- 
tance of  the  same  road,  aU  sadi  discriminating 
rates,  charges,  collections,  or  receipts,  whether 
made  directly  or  by  means  of  rebate,  drawback, 
or  other  shift  or  evasion,  shall  be  deemed  and 
taken  against  any  such  railroad  corporation  as 
prima  facie  evidence  of  unjust  discrimination 
prohibited  by  the  provisions  of  this  Act.  The 
statute  further  provides  a  penalty  of  not  over 
$5,000  for  that  offense,  and  also  that  the  party 
aggrieved  shall  have  a  right  to  recover  three 
times  the  amount  of  damages  sustained,  with 
costs  and  attorneys'  fees. 

To  this  declaration  the  Railroad  Company  de- 
murred. The  demurrer  was  sustained  by  the 
lower  court  in  Illinois,  and  judgment  rendered 
for  the  defendant.  This,  however,  was  re- 
versed by  the  Supreme  Court  of  that  State,  and 
on  the  case  beinf  remanded  the  demurrer  was 
overruled;  and  me  defendant  pleaded,  among 
other  things,  that  the  rates  of  toll  charged  in 
the  declaration  were  charged  and  collected  for 
services  rendered  under  an  agreement  and 
undertaking  to  transport  freight  from  Oilman, 
in  the  State  of  Illinois,  to  New  York  City,  in 
the  State  of  New  York,  and  that  in  such  under- 
taking and  agreement  the  portion  of  the  serv- 
ices rendered  or  to  be  rendered  within  the 
State  of  Illinois  was  not  apportioned  separate 
from  such  entire  service;  that  the  action  ia 
founded  solely  upon  the  supposed  authority  of 
an  Act  of  the  Legislature  of  the  State  of  Illi- 
nois, approved  April  7,  1871;  and  that  said  Act 
docs. not  control  or  affect  or  relate  to  under- 
takings to  transport  freight  from  the  State  of 
Illinois  to  the  State  of  New  York,  which  falls 
within  the  operation,  and  is  wholly  controlled 
by  the  terms  of  the  third  clause  of  section  eight 
01  article  one  of  the  Constitution  of  the  United 
States,  which  the  defendant  sets  up  and  relies 
upon  as  a  complete  defense  and  protection  in 
said  action.  This  question  of  whether  the 
Statute  of  HUnoii,  as  applied  to  the  case  in 
hand,  is  in  violation  of  the  Constitution  of  the 
United  States,  as  set  forth  in  the  plea,  was  idso 
raised  on  the  trial  by  a  request  of  the  defen- 
dant, the  Railroad  Company,  that  the  court 
should  hold  certain  propositions  of  law  on  the 
same  subject,  which  {ux)po8itions  are  as  fol- 
lows: 

^'The  court  holds  as  law,  that,  as  the  tolls  or 
rates  of  compensation  charged  and  collected  by 
the  defendant,  in  the  instance  in  ouestion,  were 
for  transportation  service  renderea  in  transport- 
ing freight  from  a  point  in  the  State  of  Illinois 
to  a  point  in  the  State  of  New  York,  under  an 
entire  contract  or  undertaking  to  transport  such 
freight  the  whole  distance  between  such  points, 
that  the  Act  of  the  General.  Assembly  of  the 
State  of  Illinois,  approved  May  2,  1878,  enti- 
tled "An  Act  to  Prevent  Extortion  and  Unjust 
Discrimination  In  the  Rates  Charged  for  the 
Transportation  of  Passengers  and  JBhreight  on 
Railroads  in  This  Stale,  and  to  Punish  the 
Same,  and  Prescribe  a  Mode  of  Procedure  and 
llules  of  Evidence  in  Relation  Thereto,  and  to 
Repeal  an  Act  Entitled  'An  Act  to  Prevent 
Unjust  Discrimination  and  Extortion  In  the 
Rates  to  be  Charged  by  the  Different  Railroads 
in  the  State  for  the  Transoortation  of  Freio'ht 
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on  Said  Roads,'  approved  April  7, 1871,"  doea 
not  apply  to  or  control  such  tolls  and  charges, 
nor  can  the  defendant  be  held  liable  in  this 
action  for  the  penalties  prescribed  by  said  Act. 

*'  The  court  further  holds  as  law  that  said 
Act  in  relation  to  extortion  and  unjust  discrimi- 
nation cannot  apply  to  transportation  service, 
rendered  partly  without  the  State  uid  consist- 
ing of  tne  transportation  of  freight  from 
within  the  State  of  Illinois  to  the  State  of 
New  York,  and  that  said  Act  cannot  opeiufee 
beyond  the  limits  of  the  State  of  Illinois. 

"The  court  further  holds  as  matter  of  law, 
that  the  transportation  in  queBti<ni  falls  within 
the  proper  description  of  'commeroe  among  the 
States,' and  as  sucb  can  only  be  regulated  by  the 
Congress  of  the  United  States  under  the  terms 
of  the  third  clause  of  section  8of  artidel  of  the 
Constitution  of  the  United  States." 

All  of  these  propositions  were  denied  by  the 
court,  and  Judgment  rendered  against  the  de- 
fendant, which  Judgment  was  affirmed  by  the 
supreme  court  on  appeaL 

The  matter  thus  presented,  as  to  the  control- 
ling influence  of  the  Constitution  of  the  United 
States  overthis  legislation  of  the  State  of  Illi- 
nois, raises  the  question  which  confers  lurisdic- 
tion  on  this  court.  Although  the  precise  point 
presented  by  this  case  may  not  have  been  here- 
tofore decided  by  this  court,  the  general  subject 
of  the  power  of  the  state  legislatures  to  regu- 
late taxes,  faree  and  tolls  for  passengers, 
and  transportation  of  freight  over  railroads 
within  their  limits  has  been  very  much  consid- 
ered recently;  Stats  Freight  Tax  (kue,  15 
Wall  882  [82  U.  S.  bk.  21,  L.  ed.  146];  Munn 
V.  lUinoiijUV.  S.  188  [Bk.  24,  L.  ed.  861; 
a  B,  db  d  B.  KOo.  V.  /<w«i.  Id.  166  [Bk.  24, 
L.  ed.  WV,  Peih  v.  N.W.  B.B.  Oo,  Id.  164 
[Bk,  24,  U  ed.  Vr\i8tone  r.  Farmere  Loan 
and  TruU  Co.  116  U.  8.  807  [Bk.  29,  L.  ed. 
6361;  GUmeeeter  Ferry  Oo.  v.  Fa,  114  U.  S.  204 
[Bk.  29,  L.  ed.  1621;  Piekard  r.  Pullman 
Bouthem  Oar  Oo.  117  U.  S.  84[Bk.  29,  L. ed. 
7851 ;  and  the  question  how  far  such  regulations, 
made  by  the  States  and  under  state  authority, 
are  valid  or  void,  as  they  may  affect  the  trans- 

in  one  voyage,  is  not  entirely  new  here.  The 
Supreme  Court  of  Illinois,  in  the  case  now  be- 
fore us,  concedin|^  that  each  of  these  contracts 
was  in  itself  a  unit,  and  that  the  pay  received 
by  the  Illinois  Railroad  Company  was  the  com- 
pensation for  the  entire  transportation  from  the 
point  of  departure  in  the  State*of  Illinois  to  the 
City  of  New  York,  holds  that  while  the  Stat- 
ute of  Illinois  is  inoperative  upon  Uiat  part  of 
the  contract  which  has  reference  to  the  trans- 
portation outside  of  the  State,  it  is  binding  and 
effectual  as  to  so  much  of  the  transporation  as 
was  within  the  limits  of  the  State  of  Illinois; 
P^pU  V.  WalHuh,  St.  L.  &P.  £  &  Cb.  104  IlL 
476;  and  undertaking  for  itself  to  apportion 
the  rates  charged  over  the  whole  route,  decides 
that  the  contract  and  the  receipt  of  the  money 
for  so  much  of  it  as  was  performed  within  the 
State  of  Illinois  violate  the  statute  of  the  State 
on  that  subject. 

If  the  BhnoiB  Statute  could  be  construed  to 
apply  exclusively  to  contracts  for  a  carriafle 
which  begins  and  ends  within  the  State,  dis- 
connectea  from  a  continuous  transportation 
through  or  into  other  States,  there  does  not 
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■eem  to  be  any  difficulty  in  holding  it  to  be 
▼alld.  Tm  faastanoe,  a  contract  might  be  made 
to  cany  goods  for  a  certain  price  from  Cairo  to 
Chicago,or  from  Chicago  to  Alton.  The  charges 
for  these  might  be  within  the  competency 
of  the  Dlinoia  Lefi:islatare  to  regulate.  The 
reason  for  this  Is  that  both  the  charge  and  the 
actual  transportation  in  such  cases  are  exclu- 
sively confined  to  the  limits  of  the  territory  of 
the  State,  and  is  not  commerce  among  the 
States,  or  interstate  commerce,  but  is  ezclu- 
siTely  commerce  within  the  State.  So  far, 
therefore,  as  this  class  of  transportation,  as  an 
element  of  commerce,  is  affected  bv  the  statute 
under  consideration,  it  is  not  subject  to  the 
constitutional  proTision  concerning  commerce 
among  the  States.  It  has  often  been  held  in 
this  court,  and  there  can  be  no  doubt  about  it, 
that  there  is  a  commeice  wholly  within  the 
State  which  is  not  subject  to  the  constitutional 
provision;  and  the  distinction  between  com- 
merce among  the  States  and  the  other  dass  of 
commerce,  &tween  the  citizens  of  a  single 
State  and  conducted  within  its  limits  exdu- 
flivelT,  is  one  which  has  been  fully  recognized 
in  this  court,  although  it  may  not  be  always 
easy,  whore  the  lines  of  these  classes  approach 
eadi  other,  to  distinguish  between  the  one  and 
the  other.  T%e  Danid  BaU,  10  WaU.  657  [77 
U.  8.  bk.  19,  L.  ed.  0991;  HaU  t.  DeGuir,  95 
U.  8.  485  [Bk.  24,  L.  ed.  647];  Tdegraph  Co. 
▼.  Teras,  105  U.  S.  460  [Bk.  26,  L.  ed.  1067]. 

It  might  admit  of  question  whether  tiie  Stat- 
ute of  Illinois,  now  under  consideration,  was 
designed  by  its  framers  to  affect  any  other 
dass  of  transportation  than  that  which  begins 
and  ends  within  the  limits  of  the  State.  The 
Supreme  Court  of  Illinois  having  in  this  case 
given  an  interpretation  which  makes  it  apply 
to  what  we  understand  to  be  commerce  among 
the  States,  although  the  contract  was  made 
within  the  State  of  Illinois,  and  a  part  of  its 
performance  was  within  the  same  State,  we  are 
bonmd,  in  this  court,  to  accept  that  construction. 
It  becomes,  therefore,  necessary  to  inquire 
whether  the  charge  exacted  from  the  shippers 
in  this  case  was  a  charge  for  interstate  trans- 
portation, or  was  susceptible  of  a  division 
which  would  allow  so  much  of  it  to  attach  to 
commerce  strictly  within  the  State,  and  so 
much  more  to  commerce  in  other  States.  The 
transportation,  which  is  the  subject  matter  of 
the  contract,  bdng  the  point  on  which  the 
decision  of  the  ^case  must  rest,  was  it  a  trans- 
portation limited  to  the  State  of  Illinois,  or  was 
It  a  transportation  covering  all  the  lines  be- 
tween Oilman  in  the  one  case  and  Peoria  in  the 
other  in  the  State  of  Illinois,  and  the  City  of 
New  York  in  the  State  of  New  York? 

The  Supreme  Court  of  Illinois  does  not  place 
its  Judgment  in  the  present  case  on  the  ground 
that  the  transportation  and  the  charge  are  exclu- 
sively state  commerce;  but,  conceding  that  it 
may  be  a  case  of  commerce  among  the  States, 
or  mterstate  commerce,  which  Congress  would 
hare  the  right  to  regulate  if  it  had  attempted 
to  do  so,  argues  that  this  Statute  of  Illinois  be- 
longs to  that  class  of  commercial  regulations 
whSdi  may  be  established  by  the  laws  of  a 
State  imtO  Congress  shall  have  exercised  its 
power  on  that  subject;  and  to  this  proposition 
a  large  jMUt  of  the  argument  of  the  Attorney- 
Genoal  of  the  State  before  us  is  devoted,  al- 
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thongh  he  eameetty  insists  that  the  Statute  of 
Illinois,  which  is  the  foundation  of  this  action, 
is  not  a  regulation  of  commerce  within  the 
meaning  of  the  Constitution  of  the  United 
States.  In  support  of  its  view  of  the  sub- 
ject the  Supreme  Court  of  IllinoiB  cites  the 
cases  of  Munn  v.  lllinais,  0.  B.  A  Q,  R,  R. 
Ch,  V.  Imoa  and  Peik  v.  Uhioago  db  N.  W.  R. 
B,  Co.,  above  referred  to.  It  cannot  be  denied 
that  the  general  language  of  the  court  in  these 
cases,  upon  the  power  of  Congress  to  regulate 
commerce,  may  be  susceptible  of  the  meaning 
which  the  Illinois  Court  places  upon  it. 

In  Ifunn  v.  NUnois  [9upra\  the  language  of 
this  court  upon  that  subject  is  as  follows: 

"We  come  now  to  consider  the  effect  upon 
this  statute  of  the  power  of  Congress  to  reflate 
conmierce.  It  was  very  properly  said  m  the 
case  of  State  Tax  on  Railway  Otom  Receipts, 
15  Wall.  298  [82  U.  S.  bk.  21,  L.  ed.  167]  that  'it 
is  not  everything  that  affects  commerce  that 
amoimts  to  a  regulation  of  it,  within  the  mean- 
ing of  the  Constitution.'  Tbb  warehouses  of 
these  plaintiffs  in  error  are  situated  and  their 
business  carried  on  exclusively  within  the  limits 
of  the  State  of  Illinois.  They  are  used  as  in- 
struments by  those  engaged  in  state  as  well  as 
those  engaged  in  interstate  commerce,  butthev 
are  no  more  necessarily  a  part  of  commerce  itself 
than  the  dray  or  the  cart  by  which,  but  for 
them,  grain  would  be  transferred  from  one  rail- 
road station  to  another.  Incidentally  they  may 
become  connected  with  interstate  commerce, 
but  not  necessarily  so.  Their  regulation  is  a 
thing  of  domestic  concern,  and,  certainly,  until 
Congress  acts  in  reference  to  their  interstate  re- 
lations, the  State  may  exercise  all  the  powers  of 
government  over  them,  even  though  in  so  doing 
It  may  indirectly  operate  upon  commerce  out- 
side its  immediate  Jurisdiction.  We  do  not  say 
that  a  case  may  not  arise  in  which  it  will  be 
found  that  a  State,  under  the  form  of  regula^ 
ing  its  own  affairs,  has  encroached  upon  the 
exdusive  domain  of  Congress  in  respect  to  inter- 
state conunerce,  but  we  do  say  that,  upon  the 
facts  as  they  are  represented  to  us  in  this  record, 
that  has  not  been  done." 

In  the  case  of  0,  B,  db  Q,  R.  R.  Go.  t.  Iowa, 
[supra]  which  directly  related  to  railroad  trans- 
portation, the  language  is  as  follows: 

"The  objection  that  the  statute  complained 
of  is  void,  because  it  amounts  to  a  regulation  of 
commerce  among  the  States,hasbeen  sufficiently 
considered  in  the  case  of  Munn  v.  Illinois,  This 
road,  like  the  warehouse  in  that  case,  is  situated 
within  the  limits  of  a  single  State.  Its  business 
is  carried  on  there,  and  its  regulation  is  a  mat- 
ter of  domestic  concern.  It  is  employed  in 
state  as  well  as  in  interstate  commerce,  and, 
until  Congress  acts,  the  State  must  be  permitted 
to  adopt  such  rules  and  regulations  as  may  be 
necessary  for  the  promotion  of  the  general  wel- 
fare of  the  people  within  its  own  jurisdiction, 
even  though  in  doing  so  those  without  may  be 
indirectly  affected." 

But  the  strongest  language  used  by  this  court 
in  these  cases  is  to  be  found  in  Peik  v.  Ohicago 
&  K  W,  R,  R.  Oo,  [supra],  as  follows: 

'  *As  to  the  effect  of  the  statute  as  a  regulation 
of  interstate  commerce,  the  law  is  confined  to 
state  commerce,  or  such  interstate  commerce  as 
directly  affects  the  people  of  Wisconsin.  Until 
Congress  acts  in  reference  to  the  relations  of 
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this  company  to  Intentale  oommeice,  it  ia  cer- 
tainly within  the  power  of  Wiaoonsin  to  rego- 
late  Its  fares,  etc,  so  far  as  they  are  of  domestic 
concern.  With  the  people  of  Wisconsin  this 
company  has  domestic  relations.  Incidentally, 
these  may  reach  beyond  the  State.  Bat  cer- 
tainly, until  Congress  undertakes  to  legislate 
for  those  who  are  without  the  State,  Wisconsin 
may  provide  for  those  within,  eyen  though  it 
may  mdirectly  affect  those  without." 

These  extracts  show  that  the  question  of  the 
right  of  the  State  to  regulate  the  rates  of  fares 
and  tolls  on  railroads,  and  how  far  that  right 
was  affected  by  the  commerce  clause  of  the  Con- 
stitution of  the  United  States,  was  presented  to 
the  court  in  those  cases.  And  it  must  be  ad- 
mitted that,  in  a  general  way,  the  court  treated 
the  cases  then  before  it  as  belonging  to  that 
class  of  regulations  of  commerce  which,  like 
pilotage,  bridging  navigable  rivers,  and  many 
others,  could  be  acted  upon  by  the  States,  in  the 
absence  of  any  legislation  by  Congress  on  the 
same  subject. 

By  the  slightest  attention  to  the  matter  it 
will  be  reacDly  seen  that  the  circumstances 
under  which  a  bridge  may  be  authorized  across 
a  navigable  stream  within  the  limits  of  a  State 
for  the  use  of  a  public  highway,  and  the  local 
rules  which  shall  sovem  the  conduct  of  the 
pilots  of  each  of  Uie  various  harbors  of  the 
coasts  of  the  United  States,  depend  upon  prin- 
ciples far  more  limited  in  their  application  and 
importance  than  those  which  ^ould  regulate 
the  transportation  of  persons  and  property 
across  the  half  or  the  whole  of  the  continent, 
over  the  territory  of  half  a  dozec  States, 
through  which  th^  are  carried  without  change 
of  car  or  breaking  bulk. 

Of  the  members  of  the  court  who  concurred 
in  those  opinions,  there  being  two  dissentients, 
but  three  remain,  and  the  writer  of  this  opinion 
is  one  of  the  three.  He  is  prepared  to  take  his 
share  of  the  responsibility  for  the  language  used 
in  those  opinions,  including  the  extracts  above 
presented*  He  does  not  f  €«1  called  upon  to  say 
whether  those  extracts  justify  the  decision  of 
the  Illinois  Ck>urt  in  the  present  case.  It  will 
be  seen  from  the  opinions  themselves,  and  from 
the  arguments  of  counsel  presented  in  the  re- 
ports, that  the  question  did  not  receive  any  veiy 
elaborate  consideration,  either  in  the  opinions  of 
the  court  or  in  the  arguments  of  counsel.  And 
the  question  how  far  a  charge  made  for  a  con- 
tinuous transportation  over  se«  eral  States,  which 
included  a  State  whose  laws  were  in  question, 
may  be  divided  into  separate  chaiges  for  each 
Slate,  in  enforcing  the  power  of  the  State  to 
regulate  the  fares  of  its  railroads,  was  evidently 
not  fully  considered.  These  three  cases,  with 
others  concerning  the  same  subject,  were  argued 
at  the  same  time  by  able  counsel,  and  in  rela- 
tion to  the  different  laws  affecting  the  subject, 
of  the  States  of  Illinois,  Iowa,  Wisconsin,  and 
MiDuesota;  the  main  question  in  all  the  cases 
being  the  right  of  the  State  to  establish  any  lim- 
itation upon  the  power  of  the  railroad  com- 
panies to  nx  the  price  at  which  they  would  carry 
passengers  and  ireiebt.  It  was  strenuously  de- 
nied, and  very  confidently,  by  all  the  raikoad 
companies,  that  any  legislative  body  whatever 
had  a  right  to  limit  the  tolls  and  charges  to  be 
made  by  the  carrying  oompanies  for  transpor- 
848 


tation.  And  the  great  question  to  be  decided, 
and  which  v^aa  decided,  and  which  was  argoea 
in  all  those  cases,  was  the  right  of  the  State, 
within  which  a  raihroad  company  did  business, 
to  regulate  or  limit  the  amount  of  any  of  these 
traffic  charges. 

The  importance  of  that  question  overshad- 
owed aU  others,  and  the  case  of  Munn  v.  lUi- 
nais  was  selected  by  the  court  as  the  most  ap- 
propriate one  in  wmch  to  give  its  opinion  on 
that  subject,  because  that  case  presented  the 
question  of  a  private  citizen,  or  unincorporated 
partnersUp,  engaged  in  the  warehousing  busi- 
ness in  Ctdcago,  free  from  any  daim  of  right 
or  contract  under  an  Act  of  incorporation  of 
any  State  whatever,  and  free  from  the  question 
of  continuous  transportation  through  several 
States.  And  in  that  case  the  court  was  pre- 
sented with  the  question,  which  it  decided, 
whether  anyone  enQ:aged  in  a  public  business,  in 
which  all  the  public  had  a  right  to  require  his 
service,  could  Deregulated  by  Acts  of  the  Leg- 
islature in  the  exercise  of  this  public  function 
and  public  duty,  so  far  as  to  limit  the  amount 
of  charges  thai  should  be  made  for  such  serv- 
ices. 

The  railroad  companiesset  up  another  defense, 
apart  from  denying  the  general  right  of  the 
Leg^lature  to  regulate  transportatioa  charges, 
namely:  that  in  tneir  charters  from  the  States 
they  ea6h  had  a  contract,  express  or  implied, 
that  they  might  regulate  and  establish  their  own 
fares  and  rates  of  transportation.  These  two 
questions  were  of  primary  importance;  and 
uough  it  is  true  that,  as  incidental  or  auxiliary 
to  these,  the  question  of  the  exclusive  right  of 
Congress  to  make  such  regulations  of  imarges 
as  any  legislative  power  hwl  the  right  to  make, 
to  the  exclusion  of  the  States,  was  presented,  it 
received  but  little  attention  at  the  hands  of  the 
court  and  was  passed  over  with  the  remarks  in 
the  opinions  of  ue  court  which  have  been  cited. 

The  case  of  the  State  Freight  Taos  [eupra] 
which  was  decided  only  four  years  before  these 
cases,  held  an  Act  of  the  Leg^lature  of  Penn- 
sylvania void,  as  being  in  oonfliga  with  the  com- 
merce clause  of  the  Cx»nstitution  of  the  United 
States,  which  levied  a  tax  upon  all  freight  car- 
ried through  the  State  by  any  railroad  company, 
or  into  it  fiom  any  other  State,  or  out  of  ft  into 
any  other  State,  and  valid  as  to  all  freight  the 
carriage  of  which  was  begun  and  ended  within 
the  limits  of  the  State;  because  the  former  was 
a  regulation  of  interstate  commerce,  and  the 
latter  was  a  commerce  solely  within  the  State 
which  it  had  a  right  to  regulate.  Andtheques- 
tion  now  under  consideration,  whether  these 
statutes  were  of  a  dass  which  the  Legislatures 
of  the  States  could  enact  in  the  absence  of  any 
Act  of  Congress  on  the  subject,  was  oonsidered 
and  decided  in  the  negative.    • 

It  is  impossible  to  see  any  distinction  in  its 
effect  upon  commerce  of  either  class,  between 
a  statute  which  regulates  the  charj^for  trans- 
portation, and  a  statute  which  levies  a  tax  for 
the  benefit  of  the  State  upon  the  same  transpor- 
tation; and  in  fact  the  judgment  of  the  court  in 
the  State  Fr^ht  Taos  (Me  rested  upon  the 
ground  that  the  tax  was  always  addea  to  the 
cost  of  transportation,  and  thus  was  a  tax  in 
effect  upon  the  privilege  of  carrying  the  gooda 
through  the  Sute.     Jt  isalso  very  difficult  to 
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twlieTe  fbat  the  court  coiuciously  intended  lo 
OTerrole  the  firat  of  these  cases  wichout  any 
Teference  to  it  in  the  opinion. 

At  the  very  next  tenn  of  the  court,  after  the 
deliverY  of  these  opinions,  the  case  of  EdU  ▼. 
De  Cuir  [9UVTa\  was  decided,  in  which  the 
same  point  was  considered,  in  reference  to  a 
Statute  of  the  State  of  Louisiana  which  at- 
tempted to  regulate  the  carriage  of  passen^rs 
upon  railroatu,  .steamboats,  and  other  public 
conveyances,  and  which  provided  that  no  reg- 
ulations of  any  companies  en^aj^ed  in  that  busi- 
ness shoidd  nukke  any  discrimination  on  ac- 
count of  race  or  color.  This  statute  by  it%  terms 
was  limited  to  persons  engaged  in  that  class  of 
InisineBs  within  the  State,  as  is  the  one  now 
under  consideration;  and  the  case  presented 
under  the  statute  was  tliat  of  a  person  of  color 
who  took  passage  from  New  Orleans  for  Her- 
mitage, both  places  being  within  the  limits  of 
the  State  of  Louisiana,  and  was  refused  accom- 
modations in  the  general  cabin  on  account  of 
her  color.  In  regard  to  this,  the  court  declared 
that  "For  the  purposes  of  this  case,  we  must 
treat  the  Act  of  Louisiana  of  February  28, 1869, 
asiequirine  those  engaged  in  interstate  com- 
meroi  to  give  all  persons  traveling  in  that  State, 
upon  the  public  conveyances  employed  in  such 
busiiieBS,  equal  rights  and  privileges  in  all  parts 
of  the  conveyance,  without  distinctiou  or  dis- 
crimination on  account  of  race  or  color  •  *  *  . 
We  have  nothing  whatever  to  do  with  it  as  a 
r^nlation  of  internal  commerce,  or  as  affecting 
anything  else  than  commerce  among  the 
States." 

And,  speaking  in  reference  to  the  right  of  the 
States  in  certain  classes  of  interstate  commerce 
to  pass  laws  regulating  them,  the  opinion  says: 

"The  line  which  bcparates  the  powers  of  the 
States  from  this  exclusive  power  of  Congress, 
is  not  always  distinctly  marked;  and  oftentimes 
it  is  not  easy  to  determine  on  which  side  a  par- 
ticular case  belongs.  Judges  not  unf requenUv 
differ  in  their  reasons  for  a  decision  in  which 
they  concur.  Under  such  circumstances  it 
would  be  a  useless  task  to  undertake  to  fix  an 
arbitrary  ruie  oy  which  the  line  must,  in  all 
cases,  be  located.  It  is  far  better  to  leave  a 
matter  of  such  delicacy  to  be  settled  in  each  case 
upon  a  view  of  the  particular  rights  involved. 
But  we  think  it  may  saf el  v  be  said  that  state 
legislation  which  seelcs  to  impose  a  direct  bur- 
den upon  interstate  commerce,  or  to  interfere 
directly  with  its  freedom,  does  encroach  upon 
the  exchuive  power  of  Oongress.  The  statute 
now  under  consideration,  in  our  opinion,  occu- 
pies that  position.  It  does  not  act  upon  the 
business  through  the  local  instruments  to  be 
smplored  after  coining  within  the  State,  but 
diiectfy  upon  the  business  as  it  comes  into  the 
State  from  without,  or  goes  out  from  within. 
While  it  purports  only  to  control  the  carrier 
when  enpged  within  the  State,  it  must  neces- 
sarily influence  his  conduct  to  some  extent  in 
the  management  of  his  business  throughout  his 
entire  voyage.  •  •  *  It  was  to  meet  Just 
such  a  case  that  the  commercial  clause  in  the 
Constitution  was  adopted.  The  River  Missis- 
sippi passes  through  or  along  the  borders  of 
ten  dnferent  StatM»  and  its  tributaries  reach 
many  more.  The  commerce  upon  these  waters 
is  immense,  and  its  regulation  clearly  a  matter 
of  national  concern,  if  each  State  was  at  lib- 
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erty  to  regulate  the  conduct  of  carriers  while 
within  its  jurisdiction,  the  confusion  likely  to 
follow  could  not  but  be  productive  of  great  in- 
convenience and  unnecessary  hardship.  Each 
State  could  provide  for  its  own  passengers  and 
regulate  the  transportation  of  its  own  freight 
regardless  of  the  interests  of  others.  Nay,  more, 
it  could  prescribe  rules  bv  which  the  carrier 
must  be  governed  within  the  State  in  respect  to 
passengers  and  property  brought  from  without. 
On  one  side  of  the  river  or  its  tributaries  he 
miffht  be  required  to  observe  one  set  of  rules, 
and  on  the  other,  another.  Commerce  cannot 
flourish  in  the  midsL  of  such  embarrassments."' 

The  applicability  of  this  language  to  the  case 
now  under  consideration,  of  a  continuous  trans- 
portation of  goods  from  New  York  to  central 
Illinois,  or  from  the  latter  to  New  York,  is  ob- 
vious, and  it  is  not  ea?y  to  see  how  anv  dis> 
tinction  can  be  made.  Whatb/er  may  be  the 
instrumentalities  by  which  this  transportation 
from  the  one  point  to  the  other  is  effected,  it  is 
but  one  voyaee,  as  much  so  as  that  of  the  steam- 
boat on  the  Mississippi  River.  It  is  not  the 
railroads  themselves  that  are  reg«ilatcd  by  this 
Act  of  the  Illinois  Le^lature,  su  much  as  the 
charge  for  transportation;  and,  in  Unguage  just 
citod,  if  each  one  of  the  Stbies  through  whose 
territories  these  goods  are  transported  can  fix  its 
own  rules  for  prices,  for  modes  of  transit,  for 
times  and  modes  of  delivery,  and  all  the  other 
incidents  of  transportation  to  which  the  word 
'*reguUtion"  can  be  applied,  it  is  readily  seen 
that  the  embarrassments  upon  interstate  trans- 
portation, as  an  element  of  interstate  commerce^ 
might  be  too  oppressive  to  be  submitted  to. 
"It  was,"  in  the  language  of  the  court  cited 
above,  "to  meet  lust  such  a  case  that  the  com- 
merce clause  of  the  Constitution  was  adopted." 

It  cSmnot  be  too  strongly  insisted  upon,  that 
the  riffht  of  continuous  transportation  from  one 
end  01  the  country  to  the  otner  is  essential  in 
modem  times  to  that  freedom  of  commerce  from 
the  restraints  which  the  States  might  choose  to 
imxx)6e  upon  it,  that  the  commerce  clause  was 
intended  to  secure.  This  clause,  giving  to 
Congress  the  power  to  remilate  commerce 
among  tlie  States,  and  with  iorei;!:n  nations,  as 
this  court  has  said  before,  was  among  the  moat 
important  of  the  subjects  which  prompted  the 
formation  of  thb  Constitution,  book  v.  P&n,nr 
nflwinia,  97  U.  S.  574  [Bk.  24,  L.  ed.  1018]; 
Brown  v.  Maryland,  12  Wheat.  440  [26  XJ.  S. 
bk.  6,  L.  ed.  688].  And  it  would  be  a  very 
feeble  and  almost  useless  provision,  but  poorly 
adapted  to  secure  the  entire  freedom  of  com- 
merce among  the  Slates  which  was  deemed  es- 
sential to  a  more  perfect  union  by  the  f  ramers 
of  the  Constitution,  if,  at  every  stage  of  the 
transportation  of  goods  and  chattels  through  the 
country,  the  State  within  whose  limits  a  part  of 
this  transportation  must  be  done  could  impose 
regulations  concerning  the  price,  compensation, 
or  taxation,  or  any  other  restrictive  regulation 
interfering  with  and  seriously  embarrassing 
this  commerce. 

The  argument  on  this  subject  can  never  be 
better  stated  than  it  is  by  Ohitf  Justice  Mar- 
shall in  Oibbon9  v.  Oaden,  9  Wheat.  195-6  [23 
U.  S.  bk.  6,  L.  ed.  70j.  He  there  demonstrates 
that  commerce  among  the  States,  like  com- 
merce with  foreign  nations,  is  necessarily  a 
commerce  which  crosses  state  lines,  and  ex- 
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tendB  Into  the  StAtes;  and  the  power  of  Con- 
gress to  regulate  it  exists  wherever  that  com- 
merce is  found.  Speaking  of  navigation  as  an 
element  of  commerce,  which  it  is,  only  as  a 
means  of  transportation  now  largely  superseded 
by  railroads,  he  says:  "The  power  of  Congress, 
then,  comprehends  navigation  within  the  limits 
of  every  State  in  the  Union,  so  far  as  that  nav- 
igation may  be,  in  an^  manner,  connected  with 
'commerce  with  foreign  nations,  or  among  the 
several  States,  or  with  the  Indian  Tribes/  It 
may,  of  consequence,  pass  the  jurisdictional 
line  of  New  York  and  act  upon  the  very  waters 
(the  Hudson  River)  to  which  the  prohibition 
now  under  undcftconsideration  applies."  P.  197 
[70].  So  the  same  power  may  pass  the  line  of 
the  State  of  Illinois  and  act  upon  it3  restriction 
upon  the  right  of  transportation  extending  over 
several  States,  Including  that  one. 

In  the  case  of  Telegraph  Go,  v.  Texas  [supra] 
the  court  held  that  "A  telegraph  company  oc- 
[574]  cupies  the  same  relation  lo  commerce  as  a  car- 
rier of  messages  that  a  railroad  company  does 
as  a  carrier  of  goods;"  and  that  "both  compa- 
nies are  instruments  of  commerce,  and  their 
business  is  commerce  itself."  And  relying 
upon  the  case  of  the  State  Freight  Tax  [supra] 
already  referred  to,  the  court  said  that  a  tax  by 
the  State  of  Texas  upon  all  messages  carried 
within  its  borders  was  forbidden  by  the  com- 
merce clause  of  the  Constitution,  as  being  a 
tax  upon  commerce  among  the  States;  and  ob- 
served that  "The  tax  is  the  same  on  every  mes- 
sage sent,  and  bect.'ise  it  is  sent,  withoutregard 
to  the  distance  carried  or  the  price  charged. 
*  *  *  Clearly,  if  a  fixed  tax  for  every  two 
thousand  pounds  of  freight  carried  is  a  tax  on 
the  freight,  or  for  every  measured  ton  of  a  ves- 
sel a  tax  on  tonnage,  or  for  every  pas^nger 
carried  a  tax  on  the  passenger,  or  for  the  sale  of 
of  goods  a  tax  on  the  goods,  this  must  be  a  tax 
on  the  messages.  As  such,  so  far  as  it  operates 
on  private  r^cssages  sent  out  of  the  State,  it 
is  a  regulation  of  foreign  and  interstate  com- 
merce and  beyond  the  power  of  the  State. 
That  is  fully  established  by  the  cases  already 
cited." 

In  the  case  of  Welton  v.  Missouri,  91  U.  8. 
275  [Bk.  23,  L  .ed.  847],  it  was  said:  "Itwillnot 
be  denied  that  that  portion  of  commerce  with 
foreign  countries  and  between  the  States  which 
consists  in  the  transportation  and  exchan^  of 
commodities  is  of  national  importance,  ana  ad- 
mits and  requires  uniformity  of  regulation. 
Tlic  very  object  of  investing  this  power  in  the 
General  Government  was  to  insure  this  uni- 
formity against  discriminating  state  legisla- 
tion." 

And  in  County  of  MdbOe  v.  KimbaU,  102  U. 
S.  691  [Bk.  26,  L.  ed.  288],  the  same  idea  is  very 
clearly  stated  in  the  following  language:  "Com- 
merce with  foreign  countries  and  among  the 
States,  strictly  considered. consists  in  intercourse 
and  tiuffic,  including  in  these  terms  navigation 
and  the  transportation  and  transit  of  persons 
and  property,  as  well  as  the  purchase,  sale  and 
exchange  of  commodities.  For  the  regulation 
of  commerce  as  thus  defined  there  can  be  only 
one  system  of  rules,  applicable  alike  to  the 
whole  country;  and  the  authority  which  can 
r  K7K 1  ^'  ^^^  ^®  whole  country  can  alone  adopt  such 
i.OToj  agygtem.  Actionuponitby  separate  States  is 
not,  therefore,  penmssible.  Language  afiirm- 
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Ing  the  ezdusiveneaf  of  tlie  grant  of  power 
over  commerce  as  thus  defined  may  not  be  in- 
accurate,  when  it  woidd  be  so  if  applied  to  leg- 
islation upon  subjects  which  are  merely  aux- 
iliary to  commerce." 

In  the  case  of  Gloucester  Ferry  Ch.  r.  Fenn- 
sylvania  [supra],  decided  two  years  ago,  the 
court  declared  without  dissent  that:  "  It  needs 
no  argument  to  show  that  the  commerce  with 
forei^  nations  and  between  the  States,  which 
consists  in  the  transportation  of  persons  and 
property  between  them,  is  a  subject  of  national 
character  and  requires  uniformity  of  regula- 
tion." And  still  later,  in  the  case  of  Pidcard 
V.  FuUman  Southern  Oar  Co,  Isupra],  the  whole 
subject  is  very  fully  reexamined;  and  a  tux  of 
the  State  of  Tennessee  upon  sleeping  cart  of 
that  company,  which  were  used  in  carrying 
passengers  through  the  State,  and  into  it  and 
out  of  It,  was  held  void  as  a  regulation  of  com- 
merce among  the  States. 

The  case  of  Stons  v.  Fuvrmars  Loan  d  2*. 
Co,  [supra],  argued  at  the  sam^  term  as  the 
present,  whUe  it  does  not  decide  the  latter,  evi- 
dently does  not  support  the  construction  placed 
by  the  Supreme  Court  of  Illinois  upon  the  case 
of  Munn  y.  Illinois,  and  the  other  cases  on 
which  the  court  relies. 

We  must,  therefore,  hold  that  it  is  not,  and 
never  has  been,  the  deliberate  opinion  of  a  ma- 
jority of  this  court  that  a  statute  of  a  State 
which  attempts  to  regulate  the  fares  and  charges 
by  railroad  companies  within  its  limits,  for  a 
transportation  which  constitutes  a  part  of  com- 
merce among  the  States,  is  a  valid  law. 

Let  us  see  precisely  what  is  the  degree  of  in- 
terference with  transportation  of  property  or 
persons  from  one  State  to  another  which  this 
statute  proposes.  A  citizen  of  New  York  has 
goods  which  he  desires  to  have  transported  by 
the  railroad  companies  from  that  city  to  the  in- 
terior of  the  State  of  Illinois.  A  continuous 
Ihie  of  rail  over  which  a  car  loaded  with  these 
goods  can  be  curled,  and  is  carried  habitually, 
connects  the  place  of  shipment  with  the  place 
of  ddiveiy.  He  undertakes  to  make  a  contract 
with  a  person  engaged  in  the  carrying  business 
at  the  end  of  this  route  from  whence  the  goods  ^  « >y  ^  -. 
are  to  start,  and  he  is  told  by  the  carrier:  "I  1^  «'*J 
am  free  to  make  a  fair  and  reasonable  contract 
for  this  carriage  to  the  line  of  the  State  of  Illi- 
nois, but  when  the  car  which  carries  these 
goods  is  to  cross  the  line  of  that  State.pursuing 
at  the  same  time  this  continuous  track,  I  am 
met  by  a  law  of  Illinois  which  forbids  me  to 
make  a  free  contract  concerning  this  transpor- 
tation within  that  State,  and  subjects  me  to 
certain  rules  by  which  I  am  to  be  governed  as 
to  the  charges  which  the  same  rauroad  com- 
pany in  Illinois  may  make,  or  has  made,  with 
reference  to  other  persons  and  other  places  of 
delivery."  So  that  while  that  carrier  might  be 
willing  to  carry  these  goods  from  the  City  of 
New  York  to  the  City  of  Peoria  at  the  rate  of 
fifteen  cents  per  hundred  pounds,  he  is  not  per- 
mitted to  do  so  because  the  Illinois  Railroad 
Company  has  already  charged  at  the  rate  of 
twenty-five  cents  per  hundred  pounds  for  car- 
rii^  to  Oilman,  in  Illinois,  which  is  eighty-six 
jxmes  shorter  than  the  distance  to  Peoru. 

So,  also,  in  the  present  case;  the  owner  ol 
com,  the  principal  product  of  the  country,  de- 
sinng  to  transport  it  from  Peoria,  in  Illinois,  to 
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New  York,  flnda  a  Railioad  Company  wflling 
to  do  this  at  the  rate  of  fifteen  cents  per  hua- 
dred  pounds  for  a  carload,  but  is  compelled  to 
pay  at  the  rate  of  twentv-flTe  cents  per  hundred 
pounds,  because  the  Railroad  Company  has  re- 
odved  from  a  person  residing  at  Gilman  twen- 
ty-fire cents  per  hundred  pounds  for  the  trans- 
portation of  a  carioad  of  the  same  class  of 
freight  over  the  same  line  of  road  from  Gilman 
to  New  York.  This  is  the  result  of  theStatute 
of  niinols,  in  its  endeavor  to  prevent  unjust 
discrimination,  as  construed  by  the  Supreme 
Court  of  that  State.  The  effect  of  it  is,  that 
whatever  may  be  the  rate  of  transportation  per 
mile  charged  bv  the  Raiboad  Company  from 
Oilman  to  Sheldon,  a  distance  of  twenfp'-three 
miles,  in  which  the  loading  and  the  unloading 
of  the  freight  is  the  largest  expense  incurrea 
by  the  Railroad  Company,  the  same  rate  per 
mile  must  be  charged  from  Peoria  to  the  Citj 
of  Kew  York. 

The  obvious  injustice  of  such  a  rule  as  this, 
which  railroad  companies  are  by  heavy  penal- 
ties ocmipelled  to  conform  to,  in  regard  to  com- 
merce among  the  States,  when  applied  to 
transportation  which  includes  Illinois  in  a  long 
line  of  carriage  through  several  States,  shows 
the  value  of  the  constitutional  provision  which 
confides  the  power  of  regulating  interstate 
commerce  to  the  Congress  of  the  United  States, 
whose  enlarged  view  of  the  interests  of  all  the 
States,  and  of  the  railroads  concerned,  better 
fits  it  to  establish  Just  and  equitable  rules. 

Of  the  Justice  or  propriety  of  the  principle 
which  lies  at  the  foundation  of  the  Illinois 
Statute  it  is  not  the  province  of  this  court  to 
speak.  As  restricted  to  a  transportation  which 
b^ins  and  ends  within  the  limits  of  the  State, 
it  may  be  veiy  Just  and  equitable,  and  it  cer- 
tainly is  the  province  of  the  State  Legislature 
to  determine  that  question.  But  when  it  is  at- 
tempted to  apply  to  transportation  through  an 
entire  series  of  States  a  principle  of  this  kind, 
and  each  on^  of  the  States  shall  attempt  to  estab- 
lish its  own  rates  of  transportation,  its  own 
methods  to  prevent  discrimination  in  rates,  or 
to  permit  it,  the  deleterious  influence  upon  the 
freedom  of  commerce  among  the  States  and 
upon  the  transit  of  goods  through  those  States 
cannot  be  overestimated.  That  this  species  of 
regulation  is  one  which  must  be,  if  established 
at  all,  of  a  general  and  national  character,  and 
cannot  be  safely  and  wisely  remitted  to  local 
rake  and  local  regulations,  we  think  is  clear 
from  what  has  already  been  said.  And  if  it  be  a 
T^ulation  of  commerce,  as  we  think  we  have 
demonstrated  it  is,  and  as  the  Illinois  Court 
•concedes  it  to  be,  it  must  be  of  that  national 
character,  and  the  regulation  can  only  appro- 
priately exist  by  general  rules  and  principles, 
which  demand  that  it  should  be  done  by  the 
Congress  of  the  United  States  under  the  com- 
merce danae  of  the  Constitution. 

The  Judgment  ofihs  Supreme  Oourtcflllinoie 
ii  ther^ore  reoereed,  arid  the  eaae  remanded  to 
thai  court  for  further  proeeedinge  in  eoftformity 
nfiih  this  opinion. 

True  copy.   Test: 

James  H.  If  oKeoney,  Clerk,  Sup.  Oour^  U.  S. 

Mr.  Juetiee  Bradlejr  dissenting: 
The  Chief  Justice,  Mr,  Juetiee  Grajr  and 
nyself  dissent  from  the  opinion  and  Judgment 
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of  the  court  in  this  case,  and  t  am  authorized 
to  state  the  reasons  upon  which  our  dissent  is 
founded. 

The  Wabash,  St.  Louis  and  Pacific  Railway  [578| 
Company,  an  Illinois  corporation,  plaintLGF  in 
error,  was  sued  by  the  State  of  Illinois  to  re- 
cover a  penalty  for  the  breach  of  its  laws, 
psssed  "  to  prevent  extortion  and  unjust  dis- 
crimination in  the  rates  charged  for  the  trans- 
portation of  passengers  and  freight  on  railroads 
m  the  State. '^  The  law  sued  on  was  originally 
passed  m  1871,  and  revised  hi  1878,  and  the 
material  portions  of  its  most  important  section 
are  in  the  following  words,  to  wit: 

"If  any  such  railroad  corporation  shall 
charge,  collect  or  receive  for  the  transportation 
of  any  passenger  or  freight  of  any  description, 
upon  its  railroad,  for  any  distance,  within  this 
State,  the  same  or  a  greater  amount  of  toll  or 
compensation  than  is  at  the  same  time  charged, 
collected  or  received  for  the  transpoi  tation,in  the 
same  direction,of  any  passenger  or  like  quantity 
of  freight,  of  the  same  class,  over  a  greater  dis- 
tance of  the  same  railroad;  *  *  *  or  if  it  shall 
charge,  collect  or  receive  from  any  person  or 
persons,  for  the  use  and  transportation  of  any 
railroad  car  or  cars  upon  its  railroad,  for  any 
distance,  the  same  or  a  greater  amount  of  toU 
or  compensation  than  it  at  the  same  time 
charged,  collected  or  received  from  any  other 
person  or  persons,  for  the  use  and  transporta- 
tion of  any  railroad  car  of  the  same  class  oi 
number,  for  a  like  purpose,  being  transported 
in  the  same  direction,  over  a  greater  distance  of 
the  same  railroad;  *  *  *  <dl  such  discriminating 
rates,  charges,  collections,  or  receipts,  whether 
made  directly  or  by  means  of  rebate,  drawback 
or  other  shift  or  evasion,  shall  be  deemed  and 
taken,  against  any  such  railroad  corporation. 
as  prima  facie  evidence  of  unjust  discrimina- 
tion, prohibited  by  the  provisions  of  this  Act; 
*  ♦  •  Provided,  howeter.  That  nothing  herein 
contained  shall  be  so  construed  as  to  prevent 
railroad  corporations  from  issuing  commuta- 
tion, excursion  or  thousand-mile  tickets,  as  the 
same  are  now  issued  by  such  corporations." 

A  penalty  of  not  less  than  $1,000,  and  not 
more  than  $5,000,  for  the  first  offense  is  imposed 
for  the  violation  of  the  law;  and  it  was  for  this 
penalty  that  the  Company  was  sued  in  the  Ford 
County  Cirouit  Court. 

The  declaration  alleged,  in  substance,  that 
the  Company  charged  certain  parties  fifteen  ["^1 
cents  per  hundred  pounds  for  carrying  a  load 
of  freight  from  Peoria,  in  the  State  of  Illinois, 
to  New  York,  one  hundred  and  nine  miles  of 
the  distance  being  in  Illinois,  whilst  at  the  same 
time  it  charged  certain  other  parties  twenty- 
five  cents  per  hundred  pounds  for  carrying  a 
like  load  of  the  same  class  of  freight  from  Oil- 
man, also  in  the  State  of  Illinois,to  New  York, 
twenty-three  miles  of  the  distance  beinf  in  Illi- 
nois, both  places  being  on  the  line  of  the  road 
This  allegation  was  substantially  admitted,  and 
iudgment  was  finally  rendered  m  favor  of  the 
State,  and  was  sustained  by  the  Supreme  Court 
of  the  State,  to  which  the  present  writ  of  error 
was  direct^. 

The  main  point  insisted  on  by  the  Railway 
Company  in  its  defense  was  that  the  law  on 
which  the  action  wa^  founded  is  unconstitu- 
tional m  its  application  to  their  case,  as  being 
a  regulation  of  Interstate  commerce.  They  also 
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contended  that  asioss  charge  from  Peoria  or 
Oilman  to  New  Tork  was  no  evidence  of  any 
particular  charge  within  the  State  of  Illinois. 

The  construction  given  to  the  law  by  the  Su- 
preme Court  of  Illinois  is  to  be  received  by  us, 
on  a  writ  of  error  brought  for  the  purpose  of 
questioning  its  constitutionality.  That  con- 
struction is  clearly  exhibited  in  the  following 
announcement  of  the  opinion  of  that  court 
when  the  case  was  brought  before  it  a  second 
time.    The  court  says: 

'*  Wc  sec  no  reason  to  depart  from  the  con- 
clusion renched  in  this  case  when  it  was  here 
before.  See  PeopU  v.  TF.  8t,  L,  A  RBailtoay  Co. 
104  111.  476.  But  to  avoid  misapprehension, 
we  deem  it  desirable  to  state  explicitly  that  we 
disclaim  any  idea  that  niinois  has  authority  to 
regulate  commerce  in  any  other  State.  We  un- 
derstand and  simply  hold  that,  in  the  absence 
of  anything  showing  to  the  contrary,  a  single 
and  entire  contract  to  carry  for  a  gross  sum 
from  Oilman,  in  this  State,  to  the  City  of  New 
York,  implies  necessarily  that  that  sum  is 
charged  prop6rtionately  for  the  carriage  on 
every  part  of  that  distance;  and  that  a  single 
and  entire  contract  to  cany  for  a  gross  sum 
from  Peoria,  in  this  State,  to  the  City  of  New 
York,  implies  the  same  thing;  and  mat,  there- 
r  5 80 1  ^^^® !  ^^^  ^^  ^  shown  that  there  is  charged  for 
*  ^  carriage  upon  the  same  line  leas  from  Peoria  to 
New  York  (the  greater  distunce),  than  from 
Oilman  to  New  York  (the  less  distance),  and 
nothing  is  shown  to  the  effect  that  sudh  in- 
equality in  charge  is  all  for  carriage  entirely 
beyond  the  limits  of  this  State,  a  prima  facts 
case  is  made  out  of  unjust  discrimination,  un- 
der our  statute,  occurring  within  this  State. 
We  hold  that  the  excess  in  the  charge  for  the 
less  distance  presumably  affects  every  part  of 
the  line  of  carria^  between  Oilman  and  the 
state  line  proportionately  with  the  balance  of 
the  line.  The  Judgment  is  affirmed."  Wabaih, 
SI.  L.  d  P.  i?,  Co,  V.  lUinois,  105  LI.  286. 

We  have  no  doubt  that  this  view  of  Uie  pre- 
sumed c({ual  distribution  of  the  charge  to  every 
part  of  the  route  is  correct  If  one  tenth,  or 
any  other  proportion,  of  the  whole  route  of 
transportation  was  in  Illinois,  the  clear  pre- 
sumption is,  if  nothing  be  shown  to  the  con- 
trary (as  nothing  was  shown),  that  the  like  pro- 
portion of  the  whole  charge  was  made  for  the 
transportation  in  that  State. 

The  principal  question  in  this  case, therefore, 
is  whetner,  in  the  absence  of  congressional  leg- 
islation, a  State  Legislature  has  the  power  to  reg- 
ulate the  charges  made  by  the  railroads  of  the 
State  for  transporting  goods  and  passengers  to 
and  from  places  within  the  State,  when  sudi 
^oods  or  passengers  are  brought  from,  or  car- 
ried to,  points  without  the  State,  and  are, there- 
fore, in  course  of  transportation  from  another 
State,  or  to  another  State.  It  is  contended  that 
as  such  transportation  is  commerce  between  or 
among  different  States,  the  power  does  not  ex- 
ist. The  majority  of  the  court  so  hold.  We 
feel  obliged  to  dissent  from  that  opinion.  We 
think  that  the  State  does  not  lose  its  power  to 
regulate  the  charges  of  its  own  raflroads  in  its 
o\m  territory,  simply  because  the  goods  or  per- 
sons transported  have  been  brought  from  or 
are  destined  to  a  point  beyond  the  State  in  an- 
other State. 

The  case  before  us  is  not  embarrassed  by  any 
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allmtion  of  a  contnu^  between  the  Stete  and 
the  Company;  it  is  a  question  of  the  power  to 
regulate,  pure  and  simple.  The  State  has  never 
contracted  away  or  attempted  to  oontract  away 
this  power. 

It  is  also  unembarrassed  by  any  federal  legis- 
lation on  the  subject  No  one  disputes  thai 
Congress  might  if  It  staw  fit,  under  its  power 
to  r^nlate  commerce  among  the  several  States^ 
regulate  the  matter  under  consideration;  but  it 
has  not  done  so.  The  question  rests  solely  and 
entirely  upon  the  power  of  the  State. when  un* 
restrained  by  any  oontract,  or  by  any  action  of 
the  legiahitive  department  of  the  United  States. 
Does  it  follow,  then,  that  because  Congress  has 
the  power  to  regulate  this  matter,though  it  has 
not  exercised  that  power,  therefore  the  State  is 
divested  of  aU  power  of  reguhitiont  That  is 
thequestion  before  ns. 

We  had  supposed  that  this  question  was  con- 
cluded by  the  previous  decisions  of  this  court; 
that  all  local  arrangements  and  regulations  re- 
specting hi^hwavs,  turnpikes,  railroads,bridges, 
canals,  femes,  dams  and  wharves,  within  the 
State,  their  construction  and  repair,  and  the 
charires  to  be  made  for  their  use,  though  ma- 
teriaUy  affecting  commerce,  both  internal  and 
external,  and  thereby  incidentally  operating  to 
a  certain  extent  as  regulations  of  interstate  com- 
merce, were  within  the  power  and  jurisdiction 
of  the  several  States.  That  is  still  our  opin- 
ion. 

It  is  almost  a  work  of  supererogation  to  re- 
fer to  the  cases.  They  are  legion.  A  few, 
only,  will  be  selected  and  referred  to: 

The  first  great  case  on  the  subject  was  that 
of  W%lU:>n  V.  BlaMird  Oreek  Co.  2  Pet  246 
[27  U.  S.  bk.  7,  K  ed.  412],where  the  State  of 
Delaware  had  authorized  a  dam  in  a  navigable 
tide  water  creek  of  that  State,  communicating 
with  Delaware  Bay;  and  ChitfJutiUee  Marshal^ 
delivering  the  unanimous  opinion  of  the  court, 
said:  '*  The  value  of  the  proper tv  on  its  banks 
must  be  enhanced  by  excluding  tne  water  from 
the  marsh,  and  the  health  of  the  inhabitants 
probably  improved  Measores  calculated  to 
produce  these  objects,  provided  thev  do  not 
come  into  collision  vrith  the  powers  of  the  Oen- 
eral  Oovemment,  are undoubtedlywithin  those 
which  are  reserved  to  the  States.  But  the  meas- 
ure authorized  by  this  Act  stops  a  navigable 
creek,  and  must  be  supposed  to  abridge  Uie 
rights  of  those  who  have  been  accustomed  to 
use  it.  But  this  abridgment,  unless  it  comes 
in  conflict  with  the  Constitution  or  a  law  of 
the  United  States,  is  an  affair  between  the  sov- 
emment  of  Delaware  and  its  citizens,  of  wnich 
this  court  can  take  no  cognizance.  The  counsel 
for  the  plaintiff  in  error  InsiBt  that  it  comes  in 
conflict  with  the  power  of  the  United  States 
'to  regulate  commerce  with  foreign  nations 
and  among  the  several  States.'  If  Congress 
had  passed  any  Act  which  bore  upon  the  case, 
any  Act  in  execution  of  the  power  to  regulate 
commerce,  the  object  of  which  was  to  control 
state  legislation  over  those  small  navigable 
creeks  into  which  the  tide  flows,  and  whidi 
abound  throughout  the  lower  country  of  the 
middle  and  southern  States,  we  should  feel  not 
much  difficulty  in  sayinff  that  a  state  law  com* 
ing  in  conflict  with  sudi  Act  would  be  void. 
But  Congress  has  passed  no  such  Act.  The  re- 
pugnanpy  of  the  law  of  Delaware  to  the  Con- 
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ititatkm  !■  plaoed  entirely  <m  its  npugatmcy  to 
the  power  to  rognlate  oommeroe  witti  f  oreigii 
natloDB  and  among  the  aevenl  States;  a  power 
which  has  not  he^  so  exercised  as  to  affect  the 

guestion.  We  do  not  think  the  Act  empower- 
ig  the  Blackbird  Creek  Marsh  Company  to 
place  a  dam  across  the  creek  can,  under  aU 
tbedieomstanoea  of  the  case,  be  considered  as 
lepognant  to  the  power  to  regulate  commerce 
in  its  dormant  state,  or  as  being  in  conflict  with 
any  law  passed  on  the  subject?' 

This  caae  was,  in  all  things,  aiflnned  by  the 
later  case  of  Oilman  r.  Philadajjhia,  8  Wall. 
718  [70  U.  S.  bk.  18,  L.  ed.  98].  The  Legiabr 
tare  of  Pennsylvania  authorized  the  City  of 
Fhfladelpbia  to  erect  a  permanent  bridge  across 
the  Schuylkill  River,  a  navigable  water,  at  the 
foot  of  (diestnut  Street  It  was  sought  to  re- 
strain the  erection  of  this  bridge  on  the  same 
nouDds  which  had  been  urged  in  the  Blackbird 
Onak  Cam;  but  the  Circuit  Court  of  the  United 
States  lefuiBed  to  interfere,  and  dismissed  a  bill 
for  an  injunction.  The  decision  was  sustained 
by  this  court,  which  held  that  it  was  for  Con- 
nen  to  determine  when  its  full  power  to  regu- 
me  commerce  should  be  brought  into  activity, 
and  as  to  the  regulations  and  sanctions  which 
should  be  provided;  and  that,  until  Uie  dor- 
mant power  of  the  Constitution  is  awakened 
and  Duide  effective  by  appropriate  legislation, 
the  reserved  power  of  the  States  is  plenary, 
and  its  exercise  in  good  faith  cannot  be  maae 
the  sabject  of  review  by  this  court. 

These  principles  are  reaffirmed  in  the  still 
more  recent  case  of  Eseandba  Oo,  v.  Chicago, 
107  U.  &  678  [Bk.  27,  K  ed.  442].  In  that 
esse  the  authorities  of  Chicago,  under  the  pow- 
en  conferred  upon  them  by  the  Legislature  of 
Hfinoia,  regulated  the  dmes  for  opening  and 
dosing  the  draws  in  the  bridges  crossing  the 
Chingo  River,  so  as  to  accommodate  the  local 
travel  across  them  at  certain  times,  and  to  al- 
low the  passage  of  vessels  at  others.  This 
operated  as  a  regulation  of  the  commerce  on 
the  river,  including  interstate  and  foreign,  as 
wen  as  domestic  commerce.  But  there  odng 
no  legialation  of  Congress  to  the  contrary,  this 
court  held  that  the  power  was  constitutionally 
exerciBed.  Commerce  was  affected;  commerce 
was  even  incidentally  regulated;  but  the  ]uris- 
dictioa  of  the  State,  and  of  the  dty  acting  un- 
der state  authority,  was  unhesitatingly  recog- 
nked  \fy  the  court.  Mr,  Juttiee  HeQ,  deliver- 
ing the  opinion  of  the  court,  said:  "The 
Chicago  Raver  and  its  branches  must,  therefore, 
be  dMmed  navigable  waters  of  the  United 
States,  over  which  Congress  under  its  oommer- 
dal  power  may  exercise  control  to  the  extent 
neceasaiy  to  protect,  preserve  and  improve  the 
tee  navigation.  But  the  States  have  full  power 
to  regulate  within  their  limits  matters  of  inter- 
nal police,  including  in  that  general  desima- 
tioa  whatever  will  promote  the  peace,  comfort, 
convenience  and  iNHOsperity  of  the  people.  This 
power  embraces  the  construction  of  roads, 
canals  and  bridges,  and  the  establishment  of 
ferries,  and  it  can  generallv  be  exercised  more 
wisdv  by  the  States  than  by  a  distant  author- 
ity. ••  •  Nowhere  could  the  power  to  control 
the  bridges  in  that  dty,  their  construction, 
form  andsUength,  and  the  size  of  their  draws, 
and  the  manner  and  times  of  using  them,  be 
better  vested  than  with  the  State,  or  the  au- 
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thoritf  of  the  city  upon  whom  it  has  devolved 
that  doty.  When  its  power  isexerdsed,  so  as 
to  unnecessarily  obstruct  the  navigation  of  the 
river  or  its  branches.  Congress  may  interfere 
and  remove  the  obstruction.  •  •  •  But  until 
Congress  acts  on  the  subject,  the  power  of  the 
State  over  bridges  across  Its  navigable  streams 
is^nary." 

The  doctrines  announced  In  these  cases  ap- 
ply not  only  to  dams  in,  and  bridges  over,  nav- 
igable streams,  but  to  all  structures  and  appli- 
ances in  a  State  which  may  inddentally  inter-  [684] 
fere  with  commerce,  or  which  may  be  erected 
or  created  for  the  furtherance  of  commerce, 
whether  by  water  or  by  land.  It  is  matter  of 
common  knowledge  that,  from  the  beginning  of 
the  government,  the  States  have  exercised  ^• 
nu)st  exclusive  control  over  roads,  bridges,  fer- 
ries, wharves  and  harbors.  No  one  has  doubted 
their  right  to  do  so.  It  is  recognized  in  the 
«eat  caae  of  G%bbon$  v.  Ogdm,  where  Chief 
Tuitiee  Marshall,  after  enumerating  some  of 
the  powers  reserved  to  the  States,  says:  "  They 
form  a  portion  of  that  immense  mass  of  legis- 
lation, which  embraces  everything  within  the 
territory  of  a  State,  not  surrenderM  to  the  Gen- 
eral Qovernment;  all  which  can  be  most  advan- 
tageously exercised  by  the  States  themselves. 
Inspection  laws,  quarantine  laws,  health  laws 
of  every  description,  as  well  as  laws  for  regu- 
lating the  internal  commerce  of  a  State,  and 
those  which  respect  turnpike  roads,  ferries, 
etc.,  are  component  parts  of  this  moss."  And 
he  adds  (what  is  veiy  pertinent  to  this  discus- 
sion): "No  direct  general  power  over  these 
objects  is  granted  to  Congress;  and,  conse- 
(^uently,  they  remain  subject  to  state  legisla- 
tion. If  the  legislative  power  of  the  Union  can 
reach  them,  it  must  be  for  national  purposes; 
it  must  be  where  the  power  is  expressly  given 
for  a  special  purpose;  or  is  clearly  inddental  to 
some  power  which  is  expressly  given." 

The  case  of  Tratupcrtation  Co,  v.  Farher^- 
Iwrg,  107  U.  S.  691  [Bk.27,  L.  ed.  5841,  related 
to  wharves.  The  City  of  Parkersbur^nad  built 
certain  wharves  for  the  accommodation  of  ves- 
sels, prindpally  steamboats,  navigating  the 
Ohio  River.  The  transportation  company 
beinff  the  owner  of  several  steamboats  plying 
on  wat  river,  complained  of  the  whanage 
charges  as  bdng  extortionate  and  an  unconsti- 
tutional interference  with  the  commerce  of  the 
Ohio  River.  It  was  shown  that  the  charges 
were  imposed  by  authority  derived  from  Uie 
state  laws;  and  we  held  that  until  Congress  in- 
terfered, the  charges  for  wharfage  was  a  mat- 
ter of  state  law,  and  of  state  Jurisdiction.  We 
then  said:  **  Wharves,  levees  and  landing  places 
are  essential  to  commerce  by  water,  no  less 
than  a  navigable  diannel  and  a  dear  river. 
But  they  are  attached  to  the  hmd;  they  are 
private  property,   real  estate;  and  they  are 

Erimarily,  at  least,  subject  to  the  local  state      r5861 
iws.  *  •  *  Until  Congress  has  acted,  the  courts      *• 
of  the  United  States  cannot  assume  control 
over  the  subject  as  a  matter  of  federal  cogni- 
zance.   It  is  Congress,  and  not  the  Judidal  de- 
ptartment,  to  which  the  Constitution  has  givfen 
the  power  to  regulate  commerce  with  foreign 
nations  and  among  the  several  States.    The 
courts  can  never  take  the  initiative  on  the  sub- 
ject." 
There  is  a  class  of  subjects,  it  is  true,  per- 
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taiDing  to  interstate  and  foreisn  commerce, 
yrhich.  require  general  and  oni&rm  rules  for 
the  whole  country,  so  as  to  obviate  unjust  dis- 
criminations against  any  part,  and  in  respect  of 
which  local  regulations  made  by  the  States 
would  be  repugnant  to  the  power  vested  in 
Congress,  and,  therefore,  unconstitutiona];  but 
there  are  other  subjects  of  local  character  and 
interest  which  not  only  admit  of,  but  are  gen- 
erally best  regulated  by  state  authority.  This 
distinction  is  pointed  out  and  enforced  hi  the 
case  of  CooUy  v.  Piyrt  Wardens  of  PhOa,  12 
How.  299  [68Xr.  S,  bk.  18,  L.  ed.  996].  In  that 
case  it  was  held  that  the  pilotage  regulations 
of  the  different  ports  of  the  country  belong  to 
the  latter  class,  and  are  sufaceptible  of  state 
regulation.  This  case  has  been  approved  in 
several  subsequent  decisions.  Oilman  v.  Philor 
delphia,  vbi  tuvraj  OrandaU  v.  Nevada,  6 
Wall.  85,  42 178 1.  8.  bk.  18,  L.  ed.  745];  Ex 

rrU  McNiet,  18  Wall  236  [80  U.  8.  bk.  20, 
ed.  624];  Otbcyme  v.  Mobile,  16 Wall.  482  [83 
U.  8.  bk.  21,  L.  ed.  478];  5.  R  Oo.  v.  FuXler, 
17  Wall.  569  [84  U.  8.  bk.  21,  L.  ed.  714];  The 
Lottawanna,  21  Wall.  581,  582  j;88  U.  8.  bk. 
22,  L.  ed.  664];  Packet  Oo,  v.  Keokuk,  95  U. 
8.  88  [Bk.  24,  li.  ed.  881];  Pounds.  Turtle,  95 
U.  S.  462  [Bk.  24,  L.  ed.  526];  Ually,  Be  Guir, 
95  U.  8.  488  [Bk.  24.  L.  ed.  5481;  WiUon  v. 
McNamee,  102  U.  8.  575  [Bk.  26,  L.  ed.  285]; 
Co,  of  MobOe  v.  Kimball,  102  U.  8. 698  [Bk.  26, 
L.  ed.  240];  Packet  Oo,  v.  OatUWUmrg,  106  U. 
8.  562  [Bk.  26,  L.  ed.  1170]. 

It  KB  hardly  necessary  to  argue  that,  in  ref- 
erence to  ibis  rule,  railroads,  canals,  turnpikes, 
bridges,  ferries  and  wharves  belong  to  the  cate- 
gory of  local  subiects,  local  means  and  local 
aids  of  commercial  intercourse.  Congress  mav 
establish  national  roads,  canals  and  bridges,  it 
is  true ;  but  we  speak  of  those,  hitherto  the 
most  part,  which  are  constructed  and  estab- 
lished under  state  authority;  and  in  reference 
to  these,  it  seems  to  us  very  dear  that,  in  the 
1 586]  absence  of  congressional  legislation  to  the  con- 
trary, they  are  not  only  susceptible  of  state 
regulation,  but  'properly  amenable  to  It,  irre- 
spective of  other  oonsiderations  to  which  we 
shall  refer. 

The  highways  in  a  8tace  are  the  highways  of 
the  State.  Convenient  ways  and  means  or  in- 
tercommunication are  the  first  evidence  of  the 
civilization  of  a  people.  The  highwavs  of  a 
country  are  not  of  private  but  of  public  insti- 
tution and  regulation.  In  modem  times,  it  is 
true,  government  is  in  the  habit,  in  some  coun- 
tries, of  letting  out  the  construction  of  impor- 
tant highways,  requiring  a  hirge  expenditure  of 
capital,  to  agents,  generallv  corporate  bodies 
created  for  the  purpose,  and  giving  to  tiiem  tibe 
right  of  taxing  those  who  travel  or  transport 
goods  thereon,  as  a  means  of  obtaining  com- 
pensation for  their  outlay.  But  a  supenntend- 
ing  power  over  the  highways,  and  the  charges 
imposed  upon  the  public  for  their  use,  always 
remains  in  the  government  This  is  not  only 
its  indefeasible  right,  but  is  necessarv  for  the 
protection  of  the  people  against  extortion  and 
abuse.  These  positions  we  deem  to  be  incon- 
trovertible. Indeed,  they  are  adjudered  law  in 
the  decisions  of  this  court  RailroaaJs  and  rail- 
road corporations  are  in  this  category. 

Now,  since  every  railroad  may  be,  and  gen- 
erally is,  a  medium  of  transportation  for  inter- 1 
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state  commerce,  and  affects  that  commerce; 
and  since  the  charges  of  fare  and  freight  for 
such  transportation  affect  and  incidentally  reg- 
ulate that  commerce;  and  since  the  railroad 
could  not  be  built,  and  the  charges  upon  it 
could  not  be  exacted,  without  autBority  from 
the  State,  it  follows  asanecessair  consequence 
that  the  State,  in  the  exercise  of  its  undoubted 
functions  and  sovereignty,  does,  in  the  estab- 
lishment and  regulation  of  railroads,  to  a  cer- 
tain and  a  very  material  extent,  not  only  do 
that  which  affects,  but  incidentally  regulates 
commerce.  It  does  so  by  the  very  Act  of  an- 
Uiorizing  the  construction  of  railroads  and  the 
collection  of  fares  and  freights  thereon.  No 
one  doubts  its  i)owers  to  do  this.  The  very  be- 
ing of  the  plaintiffs  in  error,  the  very  existence 
of  their  railroad,  the  very  power  they  exercise 
of  charging  fares  and  freights,  are  all  derived 
from  the  State.  And  vet.  according  to  the  ar- 
gument of  the  plaintiffs  in  error,  pursued  to  its 
legitimate  consequences,  the  Act  of  the  State 
in  doing  all  this  ought  to  be  regarded  as  null  [587 
and  void  because  it  operates  as  a  regulation  of 
commerce  among  the  States.  Not  only  does 
the  right  to  charge  fares  and  freights  at  all, 
come  to  a  railro^  company  from  tne  grant  of 
the  State,  but  the  amount  of  such  charges  is 
also  regulated  by  the  state  law,  either  by  the 
charter  of  the  company,  or  by  legislative  regu- 
lations, or  by  the  general  law  that  the  charges 
shall  be  reasonable;  and  that  is  state  law  and 
not  United  States  law.  Where  else  but  from 
the  laws  of  the  State  does  the  railroad  company 
get  its  right  to  charge  any  fares  or  freight  at 
allf  And  since  its  being,  its  franchises,  its 
powers,  its  road,  its  right  to  charge,  all  come 
from  the  State,  and  are  the  creation  of  state 
law,  how  can  it  be  contended  that  the  State  has 
no  power  of  regulation  over  those  charges,  and 
over  the  conduct  of  the  conmany  in  the  trans- 
action of  its  bushiess  whilst  acthig  within  the 
State  and  using  its  raibroad  lying  within  the 
bounds  of  the  State?  Omns  mqfue  eonUnet  in 
ee  minue.  If  the  State  created  the  Company 
and  its  franchises,  it  surely  may  make  regolft- 
tions  as  to  the  manner  of  using  them. 

It  is  evident  from  what  has  been  said,  that 
the  dealing  of  a  State  with  a  railroad  corpora- 
titm  of  its  own  creation,  in  authorlziiu^  the  con- 
struction and  maintenance  of  its  road  and  the 
charge  of  fares  and  freights  thereon,  is,  in  its 
purpose,  a  matter  entirely  aside  from  that  kind 
of  regulation  of  commerce  which  is  obnoxious 
to  the  provisions  of  the  Constitution.  There  is 
not  a  particle  of  doubt  that  it  was  the  rlffht  of 
the  State  to  prescribe  the  route  of  the  plalntiira 
[in  error]  road— it  might  be  in  a  direction  north 
and  south,  or  east  and  west;  it  might  be  by  one 
town,  or  by  a  different  town;  it  wasitsri^tto 
prescribe  how  the  road  should  be  built,  what 
means  of  locomotion  should  be  used  on  it,  how 
fast  the  trains  might  run,  at  what  stations  they 
should  stop.  It  was  its  right  to  prescribe  its 
charges,  and  to  declare  that  they  should  be  uni- 
form, or,  if  not  uniform,  how  otherwise;  this 
certainly  was  the  right  of  the  State  at  the  in- 
ception of  the  charter,  and  every  one  of  theso 
things  would  most  materially  anect  commerce, 
not  only  internal  but  external;  and  yet  not  one 
of  them  would  be  repugnant  to  the  power  of 
Congress  to  regulate  commerce  within  the  mean- 
ing of  the  Constitution. 
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^•^J  Suppose  the  origfnal  charter  of  the  RaOroad 
Company  in  this  case  had  contained  predaely 
flie  provision  against  discriminating  charges 
which  is  contained  in  the  general  law  now  com- 
plained of,  conld  the  Company  disregard  the 
conditions  of  its  charter,  and  defy  the  author- 
i^  of  the  State?  We  think  it  clear  that  it 
eoold  not  But  if  the  State  had  the  power  to 
impose  such  a  condition  in  the  original  charter, 
it  must  have  the  same  power  at  any  time  after- 
wards; for  the  exercise  of  the  power  in  the  orig- 
inal ^Tant  would  be  Just  as  repugnant  to  the 
Constitution,  and  no  more,  as  the  exercise  of  it 
at  a  subsequent  period.  Thr  regulation  of 
charges  is  just  as  unconstitutioiial  m  a  charter 
SB  in  a  general  law. 

j  To  sum  up  the  matter  in  a  word:  we  hold  it 

'  to  he  a  sound  proposition  of  law,  that  the  mak- 

ing of  rallroaos  and  regulating  the  charges  for 

I  their  use  is  not  such  a  regulation  of  commerce 

ss  to  be  in  the  remotest  degree  repugnant  to 
any  power  given  to  Congress  l^  the  Constitu- 
tion, so  long  as  that  power  is  dormant,  and  has 
not  been  exercised  bV  Consress.  They  affect 
oommeroe;  they  incidentally  regulate  it;  but 

I  they  are  acts  in  relation  to  the  subject  which 

ibk  State  has  a  perfect  right  to  do,  subject,  al- 
ways, to  the  controlling  power  of  Congress  over 
the  relation  of  commerce  when  Congress  sees 
ftttoact. 

It  is  only  for  the  sake  of  convenience  that 
Oe  State  lets  out  its  railroads  to  private  corpo- 
rationa.  It  might  construct  them  itself  .  Sup- 
pose it  had  done  so  in  this  case;  could  not  the 
9tate  have  Instituted  such  rates  of  freight  and 
fue  as  it  pleased?  Certainly  it  could.  It  might 
ha,Ye  made  them  uniform,  as  the  present  law 
lequ^es  them  to  be,  or  it  might  have  made  them 
discriminative  between  different  places,  and  no 
one  could  have  called  it  to  account.  Instruc- 
tions in  the  form  of  laws,  or  in  the  form  of  or- 
den  made  by  a  state  bosffd^  might  have  been 
riven  to  the  superintendents  of  the  road,  acting 
m  behalf  of  the  State,  to  adopt  the  one  course 
or  the  other.  Could  the  agents  of  the  State, 
acting  under  such  instructions,  have  been  inter- 
fered with  by  the  judicial  department,  on  the 
ground  of  unconstitutionaiity?  Certainly  not; 
csrtainiy  not,  unless  discriminations  were  made 
to  the  prejudice  of  the  citizens  of  other  States, 
or  of  the  products  of  other  States. 

ii6t]  The  State  of  New  York  built  and  owns  the 
SrieCiuial.  Did  any  court  ever  attempt  to  con- 
trol that  State  in  its  regulation  of  tolls  on  the 
canal,  even  though  made  for  the  purpose  of 
affecting  the  relau ve  movement  of  goods  on  the 
canal  anid  the  railroads  of  the  State?  We  pre- 
smne  that  no  such  attempt  was  ever  made,  or 
would  be  successful  if  made. 

It  Is  true,  and  this  we  concede,  that  if  the 
laws  of  a  State  discriminate  adversely  to  the 
dtizens  or  products  of  other  States,  whether  the 
railroads  belong  to  the  State  or  to  private  cor- 
porations, the  courts  might  interfere  on  the 
ground  of  the  repugnancy  of  such  regulations 
to  that  freedom  of  commerce  which  Congress 
hr  its  nonaction  on  the  subject  has  indicated 
■ban  exist.  This  has  been  frequently  decided. 
WMm  V.  Mi99ouH,  91 U.  S.  282J3k.  28,  L .  ed. 
SMQ:  Brown  v.  Bbugton,  114  U.  9, 822,081  [Bk. 
9,  Xu  ed.  257,  9(M)],  and  cases  there  cited.  But 
no  such  discrimination  is  made  by  the  law  in 
question. 
IIS  U.  8. 


We  also  concede  that  any  taxes,  duties  or  im- 
positions upon  interstate  commeroe  (that  is, 
upon  the  commerce  itself)  carried  on  over  the 
railroads  of  the  State,  would  interfere  with  the 
freedom  of  such  commerce,  and  would  be  re- 
pugnant to  the  presumed  intention  of  Conmss. 
This  has  frequently  been  decided.  OranaailY. 
yisvada  [supra];  State  Freight  Tom  Gases,  15 
Wall,  mm  tJ.  S.  bk.  21,  L.  ed.  1461;  Coe  v. 
Erroa,  116" U.  S.  617  [Bk.  29,  L.  ed.  Tig;  and 
the  authorities  cited  in  the  latter  case.  But  the 
present  is  not  a  case  of  that  kind,  and  has  no 
semblance  of  likeness  to  it.  All  such  discrimi- 
nations, taxes,  duties  and  impositions  are  direct 
regulations  and  burdens  upon  the  commerce  it- 
seu,  and  come  fairly  within  the  exclusive  pre- 
roinitives  of  Congress. 

The  distinction  between  such  burdens  and 
charges  for  service  rendered  is  well  explained 
in  the  case  of  Qloueester  Ferry  Oo,  v.  Fa,  114  U. 
S.  196,  217  mk.  29,  L.  ed.  158, 166],  where  Jfr. 
Jusiiee  Field,  delivering  the  unanimous  opinion 
of  the  court,  in  relation  to  ferries  says:  *'  It  is 
true  that,  from  the  earliest  period  in  tne  history 
of  the  government,  the  States  have  authorized 
and  regulated  ferries,  not  only  over  waters  en- 
tirely within  their  limits,  but  over  waters  sepa- 
rating them;  and  it  may  be  conceded  that  in 
many  respects  the  States  can  more  advanta- 
geously manage  such  interstate  ferries  than  the 
General  Qovemment;  and  that  the  privile&pe  of  [500] 
keeping  a  ferry,  with  a  right  to  take  toll  for 
passengers  and  freight,  is  a  franchise  grantable 
by  the  State,  to  be  exercised  within  such  limits 
and  under  such  regulations  as  may  be  required 
for  the  safety,  comfort  and  convenience  of  the 
public.  Still  the  fact  remains  that  such  a  ferry 
18  a  means,  and  a  necessary  means,  of  commer- 
cial intercourse  between  the  States  bordering 
on  their  dividing  waters,  and  it  must,  therefore, 
be  conducted  without  the  imposition  by  the 
States  of  taxes  or  other  burdens  upon  the  com- 
merce between  them.  Freedom  from  such  im- 
positions does  not,  of  course,  imply  exemption 
irom  reasonable  charges,  as  compensation  for 
the  carriage  of  persons,  in  the  wav  of  tolls  or 
fares,  or  mm  the  ordinary  taxation  to  which 
other  property  is  subjected,  any  more  than  like 
freed '^m  of  transportation  on  land  implies  such 
exemption.  Reasonable  charges  for  the  use  of 
propertv,  either  on  water  or  land,  are  not  an  in- 
terference with  the  freedom  of  transportation 
between  the  States  secured  under  the  commer- 
cial power  of  Congress.  »  »  »  That  freedom 
implies  exemption  from  other  charges  than  such 
as  are  imposed  by  way  of  compensation  for  the 
use  of  the  property  employed,  or  for  the  facili- 
ties afforded  for  its  use,  or  as  ordmarv  taxes 
upon  the  value  of  properly." 

This  subject  in  many  of  its  aspects  was  con- 
sidered by  this  court  in  the  case  of  Baltimore  d 
0.  R.  R.  Oo.  V.  Maryland,  21  WaU.  456  [88  U.  S. 
bk.  22,  L.  ed.  678].  In  that  case,  in  a  charter 
for  constructing  and  operating  a  railroad  from 
Baltimore  to  Washington,  authority  was  given 
to  the  company  to  charge  |2.50  for  each  pas- 
senger, ana  it  was  stipulatea  that  the  company 
should  pay  to  the  State  one  fifth  of  the  whole 
amount  received  for  the  transportation  of  pas- 
sengers on  the  road.  The  company  sued  for  a 
return  of  the  sums  paid  on  this  account,  as  be- 
ing exacted  by  an  unconstitutional  law.  It  was 
inSsted  that  the  reservation  was  equivalent  to 
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the  imposition  of  ft  tax  on  paasengers,  and. 
therefore*  ft  restriction  of  free  intercourse  and 
traffic  between  different  States— much  of  the 
travel  being  that  of  passeneers  conung  from, 
or  going  to,  other  States.  The  argument  that 
the  reservation  of  one  fifth  of  the  passage 
money  necessitated  an  increased  charge  upon 

[  59 1 J  thepassenger  was  met  b  v  this  court  as  follows: 
**  Had  the  State  built  the  road  in  question,  it 
might  to  this  day  luwe  charged  $2.50  for  car- 
rying a  passenger  between  Bsdtimore  and 
Washington.  So  might  the  railroad  company 
under  authority  from  the  State,  if  it  saw  fit  to 
do  so.  This  unlimited  riffht  of  the  State  to 
charge,  or  to  authorize  owers  to  charge,  toll, 
freight,  or  fare,  for  transi)ortation  on  its  roads, 
canals  and  railroads,  arises  from  the  simple 
fact  that  they  are  its  own  works,  or  constructed 
under  its  authority.  It  gives  them  being.  It  has 
a  right  to  exact  compensation  for  their  use. 
It  has  a  discretion  as  to  the  amount  of  that 
compensation.  That  discretion  is  a  legislative,  a 
sovereign  diBcretion,and  in  its  very  nature  is  un- 
restricted and  uncontrolled,  •  *  *  The  exercise 
of  this  power  on  the  part  of  a  State  is  very  dif- 
ferent from  the  imposition  of  a  tax  or  duty 
upon  the  movements  or  operations  of  com- 
merce between  the  States.  Such  an  imposition, 
whether  relating  to  persons  or  goods,  we  have 
decided  the  States  cannot  make,  because  it 
would  be  a  regulation  of  commerce  between 
the  States  in  a  matter  in  which  uniformity  is 
essential  to  the  rights  of  all,  and  therefore,  re- 
quiring the  exclusive  legislation  of  Congress. 
OrandaU  v.  JVevada,6  WaU.  42  [73  U.  8.  bk. 
18,  L.  ed.  7461;  State  Freight  Tax  Caees,  15  Id. 
*232,  279  r82  TJ.  S.  bk.  21,  L.  ed.  146, 162J.  It 
is  a  tax  because  of  the  transportation,  and  is, 
therefore,  virtually  a  tax  on  the  transportation, 
and  not  in  any  sense  a  compensation  tiier^or, 
or  for  the  franchise  enjoyed  by  the  corporation 
that  performs  it.  *  *  *  The  question  is  prac- 
tically reduced  to  this:  What  amounts  to  a  rejra- 
lation  of  commerce  betweeu  the  States?  This 
is  often  difficult  to  determine.  In  view,  how- 
ever, of  the  very  plenary  powers  which  a  State 
has  always  been  conceded  to  have  over  its  own 
territory,  its  highways,  its  franchises  and  its 
corporations,  we  cannot  regard  the  stipulation 
in  question  as  amounting  to  either  of  tnese  un- 
constitutional Acts.  It  Is  not  within  the  cata- 
gory  of  such  Acta.  It  may  incidentally  affect 
transportation,  it  is  true;  but  so  does  eveiy  bur- 
den or  tax  imposed  on  corporations  or  persons 
engaged  in  that  business.  Such  burdens,  how- 
ever, are  imposed  divereo  intuitu,  and  in  the 

1 592  J     exercise  of  an  undoubted  power." 

But  it  is  needless  to  multiply  citations  which 
establish  or  recognize  the  principles  which  gov- 
ern the  present  case.  The  very  point  in  ques- 
tion has  been  already  expressly  decided  by  this 
court.  We  refer  to  the  case  otPe^  v.  Okicaqo 
<fc  iV:  IT.  i2.  G?.  94  U.  S.  164  [Bk.  24,  L.  ed.  97]. 
That  was  a  bill  filed  by  the  bondholders  of  the 
company  to  restrain  the  railroad  commissioners 
of  Wisconsin  from  enforcing  a  law  of  that 
Slate  limiting  the  rate  of  charges  for  transport- 
ing passengers  and  freights  on  the  railroads  of 
the  State.  The  bill,  amonest  other  Uiings,  com- 
plained that  the  classes  of  freight  established 
by  section  3  of  the  Act  were  different  from  those 
established  by  the  laws  of  Illinois,  Iowa,  and  | 
Minnesota,  for  the  transportation  of  freight 
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upon  the  lailroada  of  the  Hune  company  in  those 
States,  and  rendered  it  pFactfcaDy  impossible  to 
cany  on  the  business  of  transporting  freight 
from  Wisconsin  to  either  of  those  States;  and 
that  the  eighteenth  section  (limiting  the  rates) 
was  a  regulation  of  intemtate  commerce.  The 
Act  excepted  from  its  operation  the  case  of 
freight  or  passengers  carried  from  one  State  to 
another  State  entirely  ttuough  or  across  the 
State  of  Wisconsin,  it  did  operate  on  freight 
and  passengers  cairled  from  another  State  to 
any  point  within  the  State  of  Wisconsin,  or 
from  any  such  point  to  another  State.  The 
Chief  JutUu,  in  delivering  the  opinion  of  the 
court,  states  the  precise  question  to  be  decided, 
as  follows:  "These  suits  present  the  single  ques- 
tion of  the  power  of  the  Legislature  of  Wiscon- 
sin to  provide  by  law  for  a  maximum  of  charge 
by  the  Chicago  and  Northwestern  Railway 
Company  for  fare  and  freight  upon  the  trans- 
portation of  persons  and  property  carried  with- 
m  the  State,  or  taken  up  outside  the  State  and 
brought  within  it,  or  teken  up  inside  and  car- 
ried without. "  He  then,  after  disposing  of  cer- 
tain other  questions  relating  to  the  consolida- 
tion of  the  company  with  an  lUinois  company, 
disposes  of  the  mam  question  as  follows:  "As 
to  the  effect  of  the  statute  as  a  regulation  of  in- 
terstate commerce,  the  law  is  confined  to  state 
commerce,  or  such  interstate  commerce  as  di- 
rectly affects  the  people  of  Wisconsin.  Until 
Congress  acts  in  reference  to  the  relations  of 
this  company  to  interstate  commerce,  it  is  cer- 
tainly within  the  power  of  Wisconsin  to  regu- 
late its  fares,  etc.,  so  far  as  they  are  of  domestic 
concern.  With  the  people  oi  Wisconsin  this 
company  has  domestic  relations.  Incidentally, 
these  may  reach  beyond  the  State.  But  cer- 
tainly untD  Congress  undertakes  to  legislate  for 
those  who  are  without  the  State,  Wisconsin  may 
provide  for  those  within,  even  though  it  nuiy  in* 
directly  affect  those  without"  Thelaw  was  sus- 
tained, and  the  biU  of  complaint  was  dismissed. 

We  do  not  see  how  this  case  can  be  distin- 
guished from  that  now  under  consideration. 
The  fact  that  in  Fei^e  Que  there  was  a  classi- 
fication of  freights  and  a  limitation  of  charges, 
and  in  the  present  case  a  prohibition  of  discnm- 
ination  in  the  charges,  is  a  distinction  without 
a  difference.  The  opinion  is  brief,  it  is  true, 
but  aU  the  principles  involved  in  it  were  so  fully 
discussed  in  the  cases  immediately  preceding, 
beginning  with  that  of  Muwn  v.  liUnais,  that  no. 
extended  discussion  of  PeHifa  Oase  was  deemed 
necessary.  AU  the  justices  who  ooncurred  in 
the  opinion  were  entirely  satisfied  with  it  The 
cases  were  all  argued  at  the  same  time,  or  in 
reference  to  each  other,  and  were  conddered 
together.  But  there  stuiids  the  Judgment  of  the 
court,  and,  in  our  apprehension,  the  iudgment 
in  the  present  case  is  directly  opposea  to  it. 

We  have  omitted  to  cite  a  number  of  cases 
corroborating  the  views  we  have  expressed. 
The  case  of  State  Tax  an  S.  Ortm  BeceipU,  15 
Wall.  284  [82  U.  S.  bk.  21,  L.  ed.  164].  is 
weighted  with  uguments  and  considerations  in 
this  direction.  We  would  also  refer  to  the  cases 
of  Oebame  v.  Mobile,  16  WaU.  479  [88  U.  S.  bk. 
21,  L.  ed.  4701;  R.  B,  Oo.  ▼.  FuU&r,!!  WaU. 
560  [84  U.  S.  bk.  21,  L.  ed.  710);  R.  A  Ckmmie^ 
eion  Gaeee,  116  U.  S.807,  884,  885  [Bk.  29,  L. 
ed.  686,  645]. 

It  is  suppiosed  that  the  decision  in  ffaU  v.  Ik 
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Cuir,  as  U,  8.  485  [Bk.  24.  L.  cd.  547],  mipports 
tlie  contention  of  the  plaintifTs  in  error.  Wo 
think  not  What  was  tbat  case?  A  Statute  of 
Loujaiana,  as  construed  by  its  courts,  prohib- 
ited those  engaged  in  the  business  of  carrying 
passenffers.  In  that  State  (including  those  en- 
gaged In  interstate  commerce),  from  making 
any  discrimination  on  account  of  race  or  color 
In  the  use  of  the  accommodations  in  their  con- 
veyances; a  direct  regulation  of  commerce,  and 
within  the  reason  of  the  tax  cases  bef ora  refeiTed 
u>.  A  steamer  which  regularly  plied  between 
Xew  Orleans  and  Vicksburg  had  a  cabin  spe- 

(594  ciaUy  set  apart  for  white  persons,  and  De  Gmr, 
a  colored  person,  being  refused  admission  to 
thai  cabin,  sued  for  damages.  We  held  that 
the  law  (as  abore  suggested)  was  a  direct  regula- 
tion of  commerce  and  a  burden  upon  it  It  com- 
pelled Uie  steamboat  proprietors  to  place  col- 
ored persons  traveling  irom  one  place  to  another 
in  Louisiana,  in  the  cabin  set  apart  for  white 
persons,  many  of  whom  were  bound  to  another 
State;  and,  therefore,  in  its  operation  was  a  reg- 
ulation of  interstate  commerce.  It  was  against 
the  rule  that,  in  the  absence  of  action  by  Con- 
gress, commerce  must  remain  free  and  untram- 
meled.  By  that  rule  the  proprietor  of  the  vessel 
was  at  liberty  to  adopt  such  reasonable  rules 
and  regulations  for  the  disposition  and  comfort 
of  passengers  upon  his  boat,  while  pursuing  its 
voyage,  as  seemed  to  him  most  for  the  interest 
of  all  concerned.  The  statute  took  away  from 
him  this  power  so  long  as  he  was  within  Ix)uisi- 
ana.  We  espedally  distinguished  the  case  from 
those  of  Munnr.Jlainoii^Psiky.  K  jR.6b.,and 
the  cognate  cases,  as  belonging  to  a  different 
cat^ory,  and  governed  by  different  considera- 
tion; and  the  mffereo^  between  them  seems  to 
us  very  apparent 

The  OMefJfutiM,  in  delivering  the  opinion 
of  the  court,  said:  "There  can  be  no  doubt  but 
that  exclusive  power  has  been  conferred  upon 
Congress  in  reroect  to  the  regulation  of  com- 
meroe  among  the  several  States.  Thedi£9culty 
has  never  been  as  to  the  existence  of  this  power, 
but  as  to  what  is  to  be  deemed  an  eneroadbment 
upon  it;  for,  as  has  been  often  said,  'Legislation 
jiaj  in  a  gnat  varied  of  ways  affect  commerce 
ana  persons  engaged  in  it  without  constituting 
a  Rffolotion  of  it  within  the  meaning  of  the  con- 
stitution.' 8ii€rlocky.Amng,  WTJ.B.l(»[Bk. 
S3,L.ed.82Q];iStote2kBMi  R  Oram  BeeeipU 
Uupra\  Thus,  in  Ififfm  T.  minoU,  94  0.  S. 
118[Bk.94,  L.ed.77|,it  was  decided  that  a 
State  mi^t  regulate  the  charges  of  public  ware- 
houses, and,  in  (/Am.  B.  A  Q.B,CQ.^.I<noaM 
U.  8. 150  [Bk.  94,  L.  ed.  94],  of  railroads  situ- 
ate entirely  vdthin  the  State,  even  though  those 
engaged  in  commerce  among  the  States  might 
som^fanes  use  the  warehouses  or  the  railroads 
in  the  prosecution  of  their  business."  After 
referring  to  the  esses  of  dams  and  bridges  over 
nav]£ab%  waters,  and  of  turnpikes  and  ferries, 

[595]  the  aAs^fJirs^^  continued:  "By  such  statutes 
the  States  regulate,  as  a  matter  of  domestic  con- 
cern, the  instruments  of  commerce  situated 
wholly  within  their  own  jurisdictions,  and  over 
which  tiiqr  bare  exclusive  governmental  con- 
trol, exeqplt  when  employed  in  interstate  com- 
merce. As  they  can  only  be  used  in  the  State, 
their  regulation  for  all  purposes  may  properly 
be  assumed  bv  the  State,  until  Congress  acts  in 
teferenoe  to  thehr  foreign  or  interstate  relations. 
U8  r.  H.  U.  S.,  Boos  80. 


When  Congress  docs  act,  the  state  laws  are  su- 
perseded only  to  the  extent  that  thejr  affect 
commerce  outside  the  State  as  it  comes  within 
the  State."  He  then  added:  "But  we  think  it 
mav  safely  be  said  that  state  legislation  which 
seeks  to  impose  a  direct  burden  upon  interstate 
commerce,  or  to  interfere  directly  with  itsf^ 
dom,  does  encroach  upon  the  exclusive  power 
of  Congress.  The  statute  now  undcfr  consider- 
ation, in  our  opinion,  occupies  that  position.  It 
does  not  act  upon  the  business  through  the  local 
in&trnments  to  be  employed  after  coming  with- 
in the  State,  but  directly  upon  the  business  as 
it  comes  into  the  State  from  without,  or  goes 
out  from  within."  The  distinction  here  taken 
seems  to  us  sound  and  to  distinguish  the  pres- 
ent case  from  that  of  De  Cuir.  In  the  Peik 
0am,  and  others  of  like  character,  the  State 
regulated  the  charges  made  upon  an  instrument 
of  commerce  (a  railroad)  situated  within  the 
State  and  under  its  Jurisdiction;  such  charges 
being  made  by  virtue  of  the  State's  authority; 
in  the  I>5  Cmr  Oase  it  attempted,  as  the  law 
operated,  to  regulate  the  manner  of  carrying 
passengers  on  an  instrument  of  commerce  nav- 
mg  no  fixed  location,  by  plyins  on  navigable 
waters  within  and  without  the  State;  in  other 
words,  it  attempted  to  regulate  interstate  oom- 
merce  itself,  directly,  in  a  matter  in  which  it 
had  no  special  prerogative  to  legislate. 

Other  cases  are  referred  to  by  the  plaintiff  In 
error  ii^  support  of  their  contention;  but  we 
think  that  no  case  can  be  found  which  is  not 
clearly  distinaiiishable  from  the  present  on 
some  or  one  or  the  grounds  already  referred  to. 

The  inconveniences  which  it  has  been  sup- 
posed in  argument  would  follow  from  the  exe- 
cution of  the  laws  of  IHinols  we  think  have 
been  matly  exaggerate.  But  if  it  shoidd  be 
founato  present  any  real  difficulty  in  the  modes 
of  transacting  busmess  on  through  lines,  it  is 
always  in  the  power  of  Congress  to  make  such 
reasonable  regulations  as  the  interests  of  inter- 
state commerce  may  demand,  without  denud- 
ii^  the  States  of  their  Just  powers  over  thak 
own  roads  and  their  own  oorporationsr 


VIOKSBURa  AND  MERIDIAN  RAIIr 
BOAD  COMPANY,  Pff-  ^  ^BBrr., 

ISRASL  PUTNAM. 

Otoe  &  a  BeporterM  ed.  645-667.) 

AeHan  offoitut  railroad  eorp(n'ati<m  far  personal 
it^urim^-eMened^futruetiont  to  jwry-^ 
meaturo  sf  Amio^m— tMe  qf  life  and  annui^f 
tablet, 

1.  In  an  action  against  a  railroad  Corporation  for 
personallnjurles,  there  being  evldenoe  tending  to 
show  that  the  aoddent  was  caused  by  a  worn  out 
ralL  it  was  within  the  discretion  of  the  court  to  ad- 
mlt  evidence  to  diow  the  goneral  oon«l[tion  of  that 
portion  of  the  road  whlohTncluded  the  place  where 
&e accident ocourred.  _.  ^     ^    ^  ^^^ 

a.  Beportsmadeby  thesuperlntendentof  the  road 
to  the  board  of  directors,  Inthecourse  of  his  official 
duty,  were  competent  evidence  against  the  Corpo- 
ration to  show  Gie  condition  of  the  ro»}. 

a  In  an  action  for  personal  Injuries,  the  idalntill 
la  entitled  to  recover  compensation  for  the  loss 
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oaueed  to  him  by  the  defendant's  wrongful  act.  in- 
eluding  expenses  Inourred  for  medical  attendance, 
a  reasonable  sum  for  his  pain  and  suffering,  and  a 
fair  reoompense  for  the  loss  of  what  he  would 
otherwise  have  earned.  .  ,    .  _^, 

4.  Standard  life  and  annuity  tables  are  admissible 
for  the  purpose  of  assisting  the  lury  in  making  an 
estimate,  but  the  Jury  are  not  to  be  absolutely  con- 
truUed  by  them,  ^         _.  ^  ,  j.    ^x, 

5.  The  instructions  of  the  court  below  as  to  the 
measure  of  damages,  examined  and  held  to  be  in- 
correct; (1)  because  theireffect  was  to  permitthe  Jury 
to  take  into  consideration  twice  over  one  element 
of  damage  and  (2)  because  they  gave  the  Jurv  to  un- 
derstand that  the  tables  introduced  furnished  ab- 
solute rules  to  be  applied  by  them  in  eetimatinAT  the 
probable  duration  of  life  of  the  plaintiff  and  the 
extent  of  the  injuries  which  he  had  suffered. 

[No.  17.] 
Arffued  Apr.  tt,  1886.      Deddsd  OeL  25, 1886. 

rr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Georgia. 
Bever9ed. 
The  case  is  stated  by  the  court. 
Mesifn.  Geo.  Hoadly,  Ed^^mr  Iff.  Johnson 
and  Edward  OoUton,  for  plaintiff  in  error. 
Mr.  Hoke  Smith,  for  defendant  in  error. 

Mr,  Justice  Gray  delivered  the  opinion  of 
the  court: 

This  was  an  action  a^nst  a  Railroad  Cor- 
poration for  personal  injuries  received  on  Sep- 
tember 16,  1881,  by  a  passenger,  then  forty- 
nine  years  of  age.  The  verdict  was  for  the 
plaintiff  in  the  sum  of  $16,000,  and  the  defend 
ant  tendered  a  bill  of  exceptions  and  sued  out 
this  writ  of  error. 

Some  of  the  exceptions  relate  to  rulings  and 
instructions  on  the  question  of  the  defendant's 
liability,  and  others  to  the  measure  of  damages. 
Those  relating  to  the  defendant's  liability  pre- 
sent no  serious  difficulty. 

There  being  evidence  tending  to  show  that 
the  accident  was  caused  by  a  worn  out  rail,  it 
was,  to  say  the  least,  within  the  discretion  of 
the  court  to  admit  evidence  that  the  general 
condition  of  that  portion  of  the  road  which  in- 
cluded the  place  where  the  accident  occurred 
liad  long  been  bad,  and  that  the  rails  had  been 
In  use  for  a  great  many  years.  Such  evidence 
had  some  tendency  to  prove  both  that  a  worn 
out  rail  was  the  cause  of  the  accident,  and  that 
the  defendant  had  neglected  to  repair  the  defect 
The  reports  made  by  the  superintendent  to  the 
board  of  directors,  u  the  course  of  his  official 
duty,  were  competent  evidence,  as  against  the 
Corporation,  of  the  condition  of  the  road. 
[  553  ]  In  the  courts  of  the  United  States,  as  in  those 
of  England,  from  which  our  practice  was  de- 
rived, the  judj^,  in  submitting  a  case  to  the 
jury,  may  at  his  discretion,  whenever  he  thinks 
it  necessary  to  assist  them  in  arriving  at  a  Just 
conclusion,  comment  upon  the  evidence,  call 
their  attention  to  parts  of  it  which  he  thinks 
important,  and  express  his  opinion  upon  the 
facts;  and  the  expression  of  such  an  opinion, 
when  no  rule  of  law  is  incorrectly  stated,  and 
all  matters  of  fact  are  idtimately  submitted  to 
the  determination  of  the  jury,  cannot  be  re- 
viewed on  writ  of  error.  Carver  v.  Jackson,  4 
Pet.  1,  80  m  U.  8.  bk.  7,  L.  ed.  761,  789]; 
Magniac  v.  Thompeon,  7  Pet.  848, 890  [82  U.  S. 
bk.  8,  L.  ed.  709,  7281:  MiUMl  v.  Harmony, 
18  How.  115.  181  [64 17.  8.  bk.  14,  L.  ed.  76, 
821:  TranvpirtationLineY.Hope^^TJ.B.Wi, 
802  [Bk.  24,  L  cd.  477,  479];  Taylor,  Ev.  8th 
£68 


ed.  §  26.  The  powers  of  the  courts  of  the 
United  States  In  this  respect  are  not  controlled 
by  the  statutes  of  the  State  lorbidding  Judges  to 
express  any  opinion  upon  the  facts.  Nudd  v. 
Burrom,  91  U.  S.  426  [Bk.  28,  L.  ed.  286]; 
Code  of  Georgia,  §  8248.  The  exceptions  to  r«54 
so  much  of  the  Judge's  charge  as  bore  upon  the 
liab.ility  of  the  defendant  cannot  therefore  be 
sustained. 

We  are  then  brought  to  a  consideration  of 
the  exceptions  which  relate  to  the  evidence  ad- 
mitted and  the  instructions  given  upon  the 
measure  of  damages. 

In  an  action  for  a  personal  injury,  theplain'ir 
iff  is  entitled  to  recover  compensation,  so  far 
as  it  is  susceptible  of  an  estimate  in  money,  foi 
the  loss  and  damage  caused  to  him  by  the  de- 
fendant's negligence,  including  not  only  ex- 
penses incurred  for  medical  attendance,  and  a 
reasonable  sum  for  his  pain  and  suffering,  but 
also  a  fair  recompense  lor  the  loss  of  wiiat  he 
would  otherwise  have  earned  in  his  trade  or 
profession,  and  has  been  deprived  of  the  car 
pacity  of  earning,  by  the  wron^ul  act  of  the 
defendant.  WadB  v.  Leroy,  20  How.  34  [61 U. 
S.  bk.  15,  L.  ed.  818];  Nelrraeka  CUyy.  Cam©- 
helh  2  Black,  590  [67  U.  S.  bk.  17,  L.  ed.  271j; 
Bailou  V.  Famum,  11  AUen,  78;  New  Jersey 
Exp.  Co  V.  Nichols,  8  Vroom,  166,  and  4  Vroom, 
434;  Phillips  v.  London  d  Southtcestern  R  4Q. 
B.  D.  406,  5  Q.  B.  D.  78,  and  5  C.  P.  D.  280; 
8.  0.  49  L.  J.  Q.  B.  283. 

In  order  to  assist  the  jury  in  making  such  an 
estimate,  standard  life  and  annuity  tables, 
showing  at  any  age  the  probable  duration  of 
life,  and  the  present  value  of  a  life  annuity,  are 
competent  evidence.  I7ie  D.  8.  Gregory,  2 
Ben.  226,  239,  affirmed  in  9  WalL  618  [76  U.  S. 
bk.  19.  L.  ed.  787];  Bowleyv.  London  dh  N.  W. 
B.  Go.  L.  R.  8Exch.221;5(»t/terv.-ar.  T.Gent 
B.  B.  66.N.  Y.  50;  McDonald  r.  Chie.  A  N. 
B,  B.  26  Iowa,  124,  140;  Gent.  B.B.y.  Bieh- 
ards,  62  Ga.  806. 

But  it  has  never  been  held  that  the  rules  to 
be  derived  from  such  tables  or  computationa 
must  be  the  absolute  guides  of  tlie  Judgment 
and  the  consdenoe  of  the  Juiy.  On  the  con- 
trary, in  the  important  and  much  considered 
case  of  PhUUps  v.  London  <jfe  Bo/vAJuwexUfm  Bail- 
isay,  above  cited,  the  Judges  strongly  approved 
the  usual  practice  of  instructing  the  jury  m  gen- 
eral terms  to  award  a  f  ahr  and  reasonable  com- 
pensation, taking  into  consideration  what  the 
plaintifTs  income  would  probably  have  been^ 
how  long  it  would  have  lasted,  and  all  the  con- 
tingencies to  which  it  was  liable,  and  aa 
strongly  deprecated  undertaking  to  bind  them 
by  precise  mathematical  roles  in  deciding  a 
question  involving  00  many  contingencies  inca- 
pable of  exact  estunate  or  proof.  See  especially  r,.^.^ 
the  opinions  of  Lord  JusUee  Brett  and  Lord  L^^^  J 
Justice  Cotton  as  reported  in  49  L.  J.  Q.  R 
237,  288,  and  less  fuUy  in  6  C.  P.  D.  291,  29a 

In  the  present  case,  it  was  not  suggested  by 
the  defendant  at  the  trial  that  the  me  tables 
admitted  in  evidence  were  not  standard  tables, 
or  not  duly  authenticated.  The  only  ground 
assigned  for  the  objection  to  thehr  competen<^ 
was  that  "The  plaintiff  had  not  shown  a  case  ir 
which  such  evidence  is  admissible,  the  phiintiff 
not  having  been  killed  permanently  or  dia- 
abled"— probably  meaning  "killed  or  perma- 
nently disabled.^     It  is  a  sufficient  answer  to 
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ttds  objection  that  there  was  evidence  from 
which  the  iniy  might  conclude  that  the  plaint- 
iffs disabihty  was  permanent. 

But  the  instructions  on  the  measure  of  dam- 
ages, to  which  exception  was  taken,  cannot  be 
•pptoTed. 

Those  instructions  were:  (1)  that  the  plaintiff 
having  lost  his  time,  the  presumption  would  be 
that  he  lost  his  sidary,  and  that  would  be  an 
element  of  damage  which  the  Jury  could  ascer- 
tain vdth  certainty;  and  (2)  that  "The  Company 
was  bound  to  five  the  plaintiff  an  annuity,  of 
the  amount  he  had  been  damaged,  b^  the  year, 
for  a  period  equal  to  the  expectation  of  his 
life.- 

Aa  the  Judge  directed  the  Jury  to  add  the 
worth  of  such  an  annuity  at  the  time  of  the  ac- 
cident to  the  amount  allowed  tor  loss  of  time, 
including  the  loss  of  salary,  it  would  seem  that 
the  Jury  were  permitted,  in  making  up  their 
verdJct,  to  take  into  consideration  twice  over 
the  earnings  lost  by  the  plaintiff  between  the 
time  of  the  accident  and  the  time  of  the  trial. 

But  the  second  instruction  is  open  to  the  more 
■eriona  objection  of  requiring  the  jury,  hi  esti- 
mating the  loss  of  future  income,  to  compute 
the  average  amount  of  inlury  to  the  plaintiff's 
capacity  each  year,  even  u  they  should  be  sat- 
isfied, on  the  evidence  before  them,  that  the 
dfect  of  that  iniuiy  would  vary  from  year  to 
year,  and  would  oedther  greater  or  less  as  time 
went  on. 
I  A  reference  to  the  rest  of  the  charce  rather 
strengthens  than  removes  this  objection.  At 
the  beginning  of  that  part  of  the  charge  which 
rdates  to  this  subject,  the  judge  told  the  jury: 
^To  find  out  what  he  was  capable  of  making, 
vou  must  find  out  what  he  did  make,  and  then 
how  much  his  capacitj^  to  do  his  former  duties 
was  injured;  and  havin?  ascertained  that,  find 
oat  how  old  he  is;  then  find  out  how  much  he 
is  damaged  every  year,  and  then  find  out  from 
the  table  which  you  will  have  out  before  vou 
bow  much  one  dollar  of  annuity  to  the  end  of 
his  expectation  is  worth,  and  multiply  the  three 
together. "  In  the  last  paragraph  of  the  charge, 
jiut  before  the  sentence  excepted  to,  the  judge 
told  the  jury  that  in  arriving  at  the  amount  of 
lability  they  must  "find  out  what  he  has  been 
injured,  by  the  year."  And  finally,  after  caus- 
ing the  annuity  table  to  be  marked  opposite 
forty-nine  years  of  age,  he  directed  the  jury  "to 
find  a  verdict,  first,  for  the  pecuniary  damaee; 
next,  the  pain,  if  he  has  suffered  any;  next,  uie 
Umb  per  year;  multipty  by  the  amount  you  find 
hi  that  table,  and  add  the  three  together." 

The  natural,  if  not  the  necessary,  eSed  of 
these  peremptory  instructions,  at  the  beginning 
and  end  of  dealing  with  this  matter,  would  bo 
to  lead  the  jury  to  understand  that  they  must 
accept  the  tables  as  affording  the  rule  for  the 
principal  elements  of  their  computation;  and  to 
create  an  impression  on  their  minds,  which 
would  not  be  removed  by  the  incidentid  obser- 
vation of  the  Judee,  when  speaking  of  the  pos- 
ribOity  of  the  plaintiff's  getting  well,  "This  is 
only  one  mode  of  arriving  at  it;"  especially,  as 
h  was  nowhere,  throughout  the  charge,  sug- 
gested to  the  jury  that  they  would  be  at  liberty, 
if  they  found  diniculty  ijk  following  the  mathe- 
matical rules  prescribed  to  them,  to  estimate 
the  loss  of  income  according  to  their  own  judg- 


Life  and  annuity  tables  are  framed  upon  the 
basis  of  the  average  duration  of  the  lives  of  a 
mat  number  of  persons.  But  what  the  Jury 
in  this  case  had  to  consider  was  the  probabte 
duration  of  this  plaintiff's  life,  and  of  the  in- 
jury to  his  capacity  to  earn  his  livelihood.  Upon 
the  evidence  before  them,  it  was  a  controverted 
question  whether  that  injury  would  be  tempo- 
rary or  permanent  The  instruction  excepted 
to,  either  taken  by  itself  or  in  connection  with 
the  whole  charge,  tended  to  mislead  the  jury, 
by  obliging  them  to  ascertain  the  average  in- 
jury to  the  plaintiff's  capacity,  by  the  year; 
whether  the  extent  of  that  injury  would  be  con- 
stant or  varying;  and  by  givmg  them  to  under- 
stand that  tiie  tables  were  not  merely  compe- 
tent evidence  of  the  average  duration  of  human 
life,  and  of  the  present  value  of  life  annuities, 
but  furnished  absolute  rules  which  the  law  re- 
quired them  to  apply  in  estimating  the  proba- 
ble duration  of  the  plaintiff's  life,  and  toe  ex- 
tent of  the  injury  wnlch  he  had  suffered.  For 
this  reason  the  judgment  is  reoened,  and  tJts 
ease  remanded  to  the  Oireuit  (hurt,  mth  diree- 
Ucne  to  iet  aMe  ike  terdict  and  to  order  a  new 
trial. 

Trueoopy.   Test: 

James  H.  McKennej,  Clerk,  Sup.  Omirt*  U.  & 


NEW  YORK  BLESVATED  RAILROAD 

COMPANY,  Py.  in  JErr., 
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PIPTH   NATIONAL   BANK  OF  THE 
CITY  OF  NEW  YORK. 

(Bee  8. 0.  Beporter'sed.  SOS-SIO.) 

Jur%$dietion-~€Miount  in  diepvte,  fixed  btfjudg- 
ment-^ieaiwr  of  easeese. 
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L  Upon  error,  In  the  absence  Of  apartial  defense, 
or  a  oounterolalm,  or  a  8et-ofl|  the  vaJue  of  the 
matter  in  dispute  is  fixed  by  the  amount  of  the 

2.  Where  the  jurtadlotlon  has  onee  attached  it 
cannot  be  defeated  by  a  waiver  or  release  of  the 
amount  In  exocM  of  |S,000. 

[No.  1065.] 
SubmiUed  Oct.  IS,  1886.    DeddedNoe.  i,  1888. 

F  ERROR  to  the  Chtniit  Court  of  theUnited 
States  for  the  Southern  District  of  New 
York. 

On  motion  to  dismiss.    Denied. 

Mesere.  William  H.  Amonx  and  Williaoa 
F«  MacRae,  for  defendant  in  error,  in  sup- 
port of  motion: 

The  matter  in  dispute  is  the  amount  of  the 
▼erdict,  and  not  the  interest. 

Knapp  V.  Banks,  2  How.  78rt3  U.  8. bk.11^ 
L.  ed.  184);  Walker  ▼.  U.  S.  4  WaU.  168  m  U. 
8.  bk.  18,  L.  ed.  819);  Josues  y.  Conner,  75  N. 
Y.  156. 

The  defendant  in  error  having  waived  the  in- 
terest, it  is  not  in  dispute. 

First  Nat.  Bankv.  IMick,110  XJ.  8. 224  (Bk. 
28,  L.  ed.  124);  ^won  v.  Bigoumey,  72  N.  Y. 
122. 

Messrs,  Henry  H.  Anderson*  Jnlien  T. 
Davles  and  Howard  Townsendt  for  plaint- 
lifl  in  error,  contra. 
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SUFREXB  COITBT  OF  THE  UNITED  StATBB. 


Oct.  Teem. 


Mr.  OhitfJuiUceWmlimd^^endi  the  opin- 
ion of  the  court: 

This  is  a  motion  to  dismiss  on  the  ground 
that  the  matter  in  dispute  does  not  exceed  the 
sum  or  value  of  f6,00iD.  The  suit  was  brought 
by  the  Fifth  National  Bank  of  the  City  of  Kew 
York  against  the  New  York  Elevated  Railroad 
Company  to  recover  damages  for  injuries  to 
real  estate.  A  trial  was  had  which  resulted  in 
a  verdict  agahist  the  Railroad  Company,  on  the 
9th  of  June,  1886,  for  $5,000.  At  the  time  of 
the  rendition  of  the  verdict  the  RailrcMtd  Com- 
panv  moved  for  a  new  trial.  This  motion  was 
denied  on  the  10th  of  August,  and,  on  the  26th 
of  the  same  month,  a  judgment  was  entered  for 
15,068.88,  that  beinf  the  amount  of  the  verdict, 
with  interest  added  to  the  date  of  the  ]udg> 
ment  The  claim  now  made  is  that  the  value 
of  the  matter  in  dispute  is  to  be  determined  by 
the  verdict  without  the  interest. 

The  rule  is  settied  that  when  a  writ  of  error 
is  sued  out  trom  this  court  by  the  defendant 
below,  and  no  question  is  presented  growing 
out  of  a  partial  defense  to  the  action,  or  acoun- 
terclaim  or  a  set-off,  the  value  of  the  matter  iu 
dispute  is  fixed  by  the  amount  of  the  judgment 
Gordon  v.  Offden^Z  Pet  88  [28  U.  8.  bk.  7,  L. 
ed.  599];  ffiltany.  DiektnsonaOS  U.  8.165  [Bk. 
87,  K  ed«  688];  Bendarson  v.  Wadiworth,  115 
U.  8.  276  [Bk.  29,  L.  ed.  877].  Our  Jurisdio- 
r  6 1 0 1  ^^°  cannot  be  invoked  until  after  a  final  judg- 
■^  ^  ment;  and  until  such  a  Judgment  has  been  ren- 
dered the  cause  remains  m  the  full  judicial 
control  of  the  court  in  which  it  is  pending.  It 
was  because  of  this  ,that  we  declined  to  take 
jurisdiction  in  Thompson  v.  Butler,  95  XJ.  8. 
694  [Bk.  24,  L.  ed.  540],where  the  verdict  was 
for  more  tiian  $5,000,  but  reduced  to  that 
amount,  bv  leave  of  the  court,  before  the  judg- 
ment, which  was  for  the  reduced  sum.  It  iia 
true  that  our  jurisdiction  depends  on  the  amount 
of  the  judgment,  exclusive  of  interest  thereon; 
Enapp  V.  Banki,  2  How.  78  [43  U.  a  bk.  11, 
L.  ed.  184];  W.  U.  7W.  Ch.  v.  Boffer$,  98  U.  8. 
566  [Bk.  28,  K  ed.  978];  but  here  the  hiteiest 
accrued  before  judgment  and  not  after.  In 
2he  PatoMrt>,12  Wall.  451  [79  U.  8.  bk.  20,  L. 
ed.  457],  jurisdiction  was  taken  in  a  case  where 
the  decree  was  for  $1,9S2,  "  and  interest  from 
the  date  of  the  report,"  which  made  more  than 
$2,000  due  at  the  time  of  the  decree,that  being 
then  the  jurisdictional  limit 

As  the  lurisdiction  has  once  attached  it  can- 
not be  defeated  by  a  waiver  or  release  of  the 
amount  in  excess  of  $5,000. 

TTis  motion  to  dismimii  denied, 

Mr.  Juitiee  Field  took  no  part  in  tliii  de- 
cision. 
Trueoopj;   Test: 

James  H.  If oKeonej,  Cawk,  Sup.  Oonrt  U.  a 
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JOHN  P.  DBLAKO,  P^.  in  Brr. 

V. 

PBTER  BUTLER,  Receiver  of  the  Pacdic 
National  Bank  of  Boston. 

SAME,  Appt.,  V.  8  A  ME. 

(Bee  8.  a  Reporter*8  ed.  634-66IU 

National  banke-^nereaee  of  stock— eectiom  6161 
and  6^06  B.  8.— liability  of  MtoekMdere— 

too 


paymenti  to  avoid  liquidation^  rwt  appHcatk 
to  th£  eatt'ffaction  of  indiHduai  lifiMlitj/  of 
Mtockhold^B  under  uciiotk  BlSlR,  S. ^--equity, 

1.  Od  Sfsptember  IE,  ISSl,  tb&  directors  of  the  Fi^ 
ciflc  Natloual  Hank  of  Boeton  voted  to  [ncree^s  iti 
capital  t;took  from  tSO[l,000  to  tl,00a,(y)0.  On  n:o* 
vcmber  is,  I8g],  the  bank  auHpencJiHl  piivtncati  ajid 
tbe  ComutroJkir  of  the  Currency  phi  c^e'd  iltj  eram- 
Inor  111  charRi'  nt  itJi  aJBsets,  vrho  remained  in  iKifiseB- 
eion  utitil  Miiivh  IS,  1082.  On  Dec« m bor  13,  IBSi,  tho 
din>ctora  vot-evl  to  fix  thes^ook  at  tQdl,:*JO,  aa  |3a.T00 
of  ttie  Increase  bod  not  been  takea,  and  notlfl^  tho 
ComptroUer  of  en  Jncreaj^p  of  S4fil,^<fJ.  On  Dccfliti* 
ber  16*  1881,  th&  ComptmllcT  issued  a.  c^rtiflcate  of 
p.uoh  tncreofle,  and  noiiflfHj  the  bank  (undt^r  section 
52sit5  E«  SJ  to  pay  thi^  deflci^acy  in  tta  capital  dtock^ 
which  had  bei^n  lost,  by  an  a&^eiJBujeot  of  100  per 
^ccnt  ui>on  Its  etockholdexs.  On  January  10,  1B8S,  at 
a  iDeetlDg^  of  the  stock  hold  am  nuch  afletiS^iment  wttA 
voted.  Prior  to  MflySO^lSSS,  th6  amount  of  S"*2,MCW 
was  paid  in  under  this  asaesament  On  March  18* 
1S£!',  tho  bank  reopened  and  cuntlnued  in  bn^lneflB 
until  May  ^H  isaa,  when  it  flnallygusMnded;  Jtbav- 
inff  largely  reduced  its  Ltabllitiod  within  this  period* 

2.  Upon  tjrror  to  a  Jud^nicLt^nt  in  an  action  at  law 
brought  by  tho  receiver  to  eufwrco  the  UnblLity  of 
tiiejiltuTitilT  In  erix>r  under  aection  MJil  R.  S*  for 
Sfl,Owi  the  amount  of  hifl  fltock,  K1,0OO  of  which  was 
a  part  of  (he  tiank*i  Increase,  and  upon  appeal  from 
a  docrer-  di^iuiffitnf  a  bill  to  enjoin  aaid  action  at 
law,  it  1b  held; 

a*  That  tho  hi  crease  In  the  o&pltal  atock  of  the 
bank  wti6  valid,  although  part  of  the  proposed  in- 
orea^e  was  not  taken^ 

b.  That,  if  the  payment  for  his  shares  and  the  ac- 
ceptance of  bte  cerUflCiite  by  the  plaintiff  in  errors, 
Erlor  to  the  final  action  of  the  aJ^^ocintion  and  the 
(juo  of  the  certlflcat«  by  the  ComptroUer,  did  not 
arauunt  to  a  watver  of  his  ria-ht  to  ohji.-cjt  to  tho  re- 
duction of  tho  amount  of  the  Increase,  bLa  f^ubse^ 
quent  payment  of  the  assessment  of  January  10, 
ISiti,  on  hU  cntlro  stock  limounled  to  a  ratification 
of  mtcb  rtiductlon,  although  he  wan  not  prefnent  at 
the  mectinif  at  which  th^  assessment  waa  made, 

c  Ttiat  paympntfl  miido  under  saotion  fiStW,  R.  B,, 
to  avoid  hquldatjon,  cutiQOt  be  applied  to  Batiaf  y  tbe 
Individudi  re^ponaibillty  of  atock  holders  p^eeuredbjf 
Bection&161,  iCS, 

fl*  That,  i^ven  if  tho  appellant  paid  the  assessment 
of  January  10.  liS2,  under  the  mistaken  mippoaltion 
that  it  would  entinguish  bis  liability  under  eectioa 
5151,  FL  S.  la  the  eveot  of  future  falhiro,  and  the 
monejso  paid  was  applied  to  the  payment  of  the 
Indehtodnt^tis  of  the  mok,  there  beinj^  nothing  to 
show  that  It  waa  done  ratably,  ho  is  not  entitled  to 
equitable  relief. 

[Ko8.  820,  739.] 

Argued  Oct  IM,  IS,  ISS6.    Decided  Mt.  i,  ISS6. 

IK  ERROR  U>,  and  appeal  from,  tbe  Cinniit 
Court  of  the  United  Statea  for  the  Diatrict 
of  Massachusetts.     AJ^nmd, 

Statement  of  tlie  cofffi  bj  Mr,  Justice  M»t. 
tbews: 

The  first  of  these  cases  was  aD  action  at  law  rAOK 
brought  in  the  Circuit  Court  of  tJie  United  * 
States  for  tlie  District  of  Massachusetts,    by 
Linus  M.  Price,   as  Receiver  of  the  Pacific 
Kational  Bank  of  Boston,  for  whom  Peter  But* 
ler  has  bceD  substituted,  a^bst  John  P.  De- 
laQO,  a  citizen  of  Bath,  Arlaine,  to  enforce  the 
persona!  Uabilitj  of  tbe  defcQdabt^  under  &eo- 
tkm  5151  of  the  Revised  Statutes,  upon  an  as- 
sessment of  100  per  centum  of  the  par  value  of  fQQQ 
sixty  ahafea  of  the  capital  stock  of  tbc  Paciflc 
Nation fl I  Bank  alle^red  to  be  bald  and  owned  by 
said  Delano  at  the  time  of  the  insolvency  and 
fiuspebsion  of  said  bank. 

The  Pact  He  National  Back  was  duly  organ- 
ized and  nuthonzed  to  do  busineaaasa  national 
bank  under  the  provisions  embraced  in  Title 
62  of  the  Revised  Statutes  of  the  Uuited  Stales, 
and  located  in  Boston,  In  October,  1877.    Iti 
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capital  stock  was  fixed  at  9600»000»  paid  in 
cash,  with  a  right  to  increase  H  to  $1,000,000. 
It  eoDtinued  business  on  this  basis  until  S€|>- 
tember  18,  1881,  when,  as  appears  bv  the  reo- 
nrdi  of  a  meeting  of  the  directoit  held  In  Boa- 
ton,  it  was— 

'Toted,  That  the  capital  of  this  bank  be  in- 
creased to  one  million  dollars,  and  that  stock- 
holders of  this  date  have  the  right  to  take  the 
new  stock  at  par  in  equal  amounts  to  that  now 
held  by  them." 

On  the  same  date,  a  copy  of  the  following 
notice  was  sent  by  Uie  cashier  to  each  stock- 
bolder  of  the  bank: 

"A.  I.  Bbnton,  President. 

J.  M.  PsTTiNGiLL,  Ooihier. 
Pacific  National  Bank,  105  Dbyohbhtbib 
Street,  Boston,  Sept,  18, 1881. 

"At  a  meeting  of  the  directors  of  this  bank, 
held  this  day,  it  was— 

"Toted,  That  the  capital  of  this  bank  be 
increased  to  one  million  dollars,  and  that  stock- 
liokieTs  of  this  date  have  the  right  to  take  the 
new  stock  at  par  in  equal  amounts  to  that  now 
held  bv  them.' 

"Subscriptiou  to  the  new  stock  will  be  pay- 
able October  Ist    Parties  desiring  to  anticipate 
riyment  will  be  allowed  interest  to  that  date  at 
per  cent  per  annum. 

J.  M.  PBTTiNaniL,  Oashier," 

The  whole  amount  of  the  increase  of  capital 
voted  was  not  taken  and  paid  in,  nor  was  no- 
tice ever  transmitted  to  the  Comptroller  of  the 
Carrency  that  all  of  such  increase  had  been 
paid  in;  nor  was  that  official's  certificate  of  the 
[etT]  mcrcase  to  $1,000,000,  with  his  approval  there- 
of, ever  issued.  But  |461,800  of  the  proposed 
increase  of  $500,000  was  actually  subscribed 
for  and  paid  in  as  capital  stock  prior  to  Novem- 
ber 18, 1881,  and  was  used  in  the  general  busi- 
nen  of  the  bank. 

On  November  18, 1881,  the  bank  became  in- 
solvent, supended  payment,  and  closed  its 
doon.  On  the  same  day.  Daniel  Needham,  an 
examiner  of  national  banks,  was  placed  by  the 
Comptroller  of  the  Currency  in  charge  of  the 
assets  of  the  bank,  for  the  purpose  of  ascertain- 
ing its  condition,  where  he  remained  until 
March  18, 1883. 

The  directors  of  the  bank  met  on  December 
IS,  1881,  daring  the  period  of  suspension,  and 
passed  a  vote  that,  as  $88,700  of  the  increase  of 
capital  voted  on  September  18,  1881,  had  not 
been  taken  and  paid  in,  that  amount  be  can- 
celed and  deducted  from  the  capital  stock 
of  $1,000,000  and  the  paid  up  capital  stock 
tiled  at  $961,800;  and  that  the  Comptroller  of 
tbe  Currency  be  noti^^id  of  the  increase  of 
HB1,800,  wnich  bad  been  paid  in,  and  re- 
quested to  issue  a  certificate  of  such  increase 
•ooording  to  law. 

Thereupon  the  Comptroller  of  the  Currency, 
under  date  of  December  16,  1881,  made  and 
i«ied  the  folk>wing  certificate: 

'•  Trbaburt  Dspabtmsnt, 
"Office  of  Comptbollbb  of  the  Cubbenct, 
Wasoinoton,  Dee.  16, 1881. 

"Whereas,  satisfactory  notice  has  been  trans- 
nitted  to  the  Comptroller  of  the  Currency  that 
the  caintal  stock  of  'Tbe  Pacific  National  Bank 
of  Borton,  Mass. ,'  has  been  increased  hi  the  sum 
of  four  hundred  and  sixty-one  thousand  three 
todied  dollan,  in  aoooxdanoe  with  the  provis- 
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lorn  of  its  artidei  of  anociation,  and  that  the 
whole  amount  of  such  increase  has  been  paid  in  i 

"Now,  it  is  hereby  certified  that  the  capital 
stock  of  'The  Pacific  National  Bank  of  Boston, 
Mass..'  aforesaid,  has  been  increased  as  afore- 
said, m  the  sum  of  four  hundred  and  sizt^-one 
thousand  three  hundred  dollars;  that  said  in- 
crease of  capital  has  been  paid  into  said  bank  [638] 
as  a  part  of  the  capital  stock  thereof,  and  that 
the  said  increase  or  capital  is  approved  by  the 
Comptroller  of  the  Currency. 

"In  witness  whereof  I  hereunto  affix  my  of- 
ficial signature. 

"[Seal.]       JoBir  J.  Enox,  CkmpiroUer.'* 

No  vote  of  tbe  stockholders  was  taken  relat- 
ing to  the  increase  or  decrease  of  the  capital 
stock  of  the  bank. 

Under  date  of  December  16, 1881,  the  Comp- 
troller of  the  Currency  addressed  the  following 
letter  to  the  bank: 

"Wabhinotoh,  December  16, 1881. 
"The  Pacific  National  Bank  of  Boston,  Massa- 
chusetts: 

"The  entire  capital  stock  of  the  Pacific  Na- 
tional Bank  of  Boston,  Massachusetts,  amount- 
ing to  nine  hundred  and'  sixt^-one  thousand 
three  hundred  (061,800)  dollara,  having  been 
lost,  notice  is  hereby  ffiven  to  said  bank,  under 
the  provisions  of  section  5205  of  the  Revised 
Statutes  of  the  United  States,  to  pay  the  defi- 
ciency in  its  capital  stock  by  an  assessment  of 
one  hundred  (100)  per  cent  upon  its  sharehold- 
ers VTO  rata  for  the  amount  of  capital  stock 
held  by  each,  and  tiiat  if  such  deficiency  shall 
not  be  paid,  and  said  bank  shall  refuse  to  go 
into  liquidation,  as  provided  by  law,  for  three 
months  after  this  notice  shall  have  been  re- 
ceived by  it,  a  receiver  may  be  appointed  to 
dose  up  the  business  of  the  association,  accord- 
ing to  me  provisions  of  section  5284  of  the  Re- 
vised Statutes  of  the  United  States. 

"  In  testimony  whereof  I  have  hereto  sub- 
scribed my  name  and  caused  my  seal  of  office 
to  be  affixed  to  these  presents,  at  the  Treasury 
Department,  in  the  City  of  Washington  and 
District  of  Columbia,  this  sixteenth  day  of  De- 
cember, A.  D.  1881. 

"[Seal]  "JoHW  Jay  Knox, 

''OtmwtroUeraf  the  Ourreney" 

On  January  10, 1882,  durms  the  suspension 
of  the  bank,  the  stockholders  held  their  annual 
meeting  (it  bebg  the  first  held  since  January 
11, 1^) jmnroant  to  the  following  notice  duly 
publidioa  in  the  Boston  Daily  Advertiser: 

**  PaeifiA  moianai  Bank,  r630] 

"The  annual  meeting  of  the  stockholders  of 
this  bank,  for  choice  of  directors  and  for  any 
other  business  that  may  legally  come  before 
them,  will  be  held  at  their  bankmg  rooms,  105 
Devonshire  Street,  on  Tuesday,  Jan.  10,  1882. 
at  11  o'clock  A.  M. 

"J.  M.  Pbttingill,  Caehier," 

At  this  meeting,  after  discussing  the  general 
condition  of  theaffairs  of  tbe  bank,  the  foregoing 
call  of  the  Comptroller  of  the  Currency  for  an 
assessment  of  100  per  centum  on  the  capital 
stock  of  the  bank  was  read.  Thereupon  the 
following  was  offered: 

"Voted,  In  accordance  with  the  notice  of  tlie 
Comptroller  of  the  Currency,  dated  December 
16,  1881,  there  be,  and  hereby  is,  laid  an  assess- 
ment of  one  hundred  per  cent  upon  the  share* 
holders  of  the  Pacific  National  Bank,  of  Boa- 
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Icn,  MsflB. .  pro  rata  for  tbe  amoant  of  capital 
■took  of  odd  bank  held  by  each  shareholder. 

"Voted,  That  the  board  of  directors  notify 
each  shareholder  of  said  assessment  and  collect 
the  same  forthwith." 

On  the  question  of  the  adoption  of  the  above, 
a  stock  vote  was  ordered;  the  total  number  of 
votes  cast  was  5,549,  representing  5,549  shares, 
of  whidi  5,494  were  in  the  aflSrmative,  and  65 
in  the  negative. 

The  amount  paid  in  bv  the  stockholders  on 
this  assessment  was  $742,800,  prior  to  May  20, 
1882. 

The  following  notice  to  depositors  was  issued 
by  the  bank  on  March  16,  18B2: 

"  The  Pacipio  National  Bank, 
Boston,  March  16, 1882. 
"To  our  Depositors: 

"By  vote  of  the  directors  and  the  approval 
of  the  Comptroller  of  the  Currency  the  bank 
will  reopen  for  business  on  Saturday,  the  18th. 
Every  ^ort  has  been  made  to  put  the  bank 
again  into  a  sound  and  solvent  condition;  and 
the  stockholders  have  been  called  upon  to  pay 
an  assessment  of  100  per  cent  on  their  stock, 
thus  making  the  depositors'  balances  secure  and 
available.  The  bank  will  be  run  on  strict  busi- 
[640  J  ness  principles  and  in  tbe  interest  of  its  cus- 
tomers and  stockholders;  and,  while  thanking 
you  for  past  favors,  we  solicit  your  confidence 
and  support  for  tbe  future. 

"Lbwtb  Coleman,  President. 
"E.  C.  Whitney,  Cashier,*' 

Pursuant  thereto,  the  directors  resumed  act- 
ive control  of  the  bank  and  its  assets  on  March 
18,  1882,  and  again  conducted  a  general  bank- 
ing business  until  May  20, 1882,  when  tbe  bank 
ceased  business,  and  the  directors  voted  to  go 
into  liquidation.  Thereui)on  Linus  M.  Price 
was  appointed  receiver  by  the  Comptroller  of 
the  Currency  under  section  5234  of  the  Revised 
Statutes,  and  took  charge  of  the  assets  and  rec- 
ords of  the  bank. 

During  the  period  between  March  18,  1882, 
and  May  20,  1882,  while  the  bank  wascanying 
on  business  in  its  own  name,  the  amount  due 
depositors  was  reduced  from  $4,101,865.91  on 
the  former  date,  to  $2,052,957.82  on  the  latter, 
$62,698.40  being  due  to  new  depositors.  The 
amount  of  deposits  made  between  the  dates 
named  was  $2,888,617.21.  New  liabilities 
were  contracted  subsequent  to  March  18,  1^. 
amotmting  to  $200,000.  including  the  $62, 693. 40 
due  to  new  depositors. 

The  plaintiff  in  error  owned  thirty  shares  of 
stock  in  said  bank  prior  to  the  vote  of  Septem- 
ber 18, 1881,  to  increase  the  stock  to  $1,000,000. 
After  that  vote  he  roceived  from  the  cashier  of 
the  bank  a  printed  copy  of  the  notice  dated  Sep- 
tember 18,  1881,  at  the  bottom  of  which  he 
wrote  a  subscription  for  thirty  shares  of  the  in- 
crease of  stock,  and  returned  it  to  the  bank. 
Three  days  after  the  passage  of  the  vote  he  paid 
$8,000  for  the  thirtv  shares  so  subscribed,  and 
received  a  receipt  lor  $8,000  "  on  account  of 
subscription  to  new  stock,"  signed  by  the  cash- 
ier of  the  bank.  In  October  he  returned  the 
receipt  to  the  bank,  and  received  for  it  certifi- 
cate No.  780  for  thirty  shares  of  the  new  stock, 
dated  October  1, 1881. 

Plaintiff  in  error  supposed  at  that  time  that 
the  whole  $500,000  increase  of  capital  had  been 
taken  and  paid  in,  and  believed  \hix  the  increase 
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to  $1,000,000  had  been  recularly  and  legally 
made.  He  did  not  attend  the  stockholders' 
meeting  of  January  10. 1882,  and  received  no 
other  notice  thereof  than  seeing  the  call  pub- 
lished in  the  Boston  Advertiser.  On  Januaiy 
13  or  18  he  received  notice  of  the  assessment  of 
100  per  centum  upon  the  stock  of  the  bank, 
and,  after  consultation,  was  assured  bv  another 
shareholder  and  a  director  of  the  bank,  that  if 
this  was  paid  there  could  be  no  further  assess- 
ment made  on  his  stock;  in  consequence  of 
which  assurances  he  paid  the  assessment  of 
$8,000  on  January  20  and  28,  which  were  in- 
dorsed on  the  cerdflcates  under  the  dates  of  pay- 
ment, beinff  one  hundred  per  centum  on  ojty 
shares  of  the  stock. 

Upon  the  tsivl  the  intervention  of  a  Jury  was 
waived  bv  consent  of  parties,  and  the  cause, 
submitted  to  the  court,  whidi  found  the  fore- 

ring  facts,  and  rendered  Judgment  September 
,  1»B5,  in  favor  of  the  receiver  for  the  amount 
claimed. 

On  June  8,  1885,  the  appellant.  Delano,  filed 
a  bill  in  equity  in  the  Circuit  Court  of  the 
United  States  for  the  District  of  Massachusetts, 
against  Linus  M.  Price,  Receiver  of  the  Pacific 
National  Bnnk,  the  object  and  prayer  of  which 
were  to  enjoin  the  further  prosecution  of  the 
pending  action  at  law,  brought  by  tbe  said  re- 
ceiver against  him  for  the  purpose  oT  enforcing 
the  alleged  liability  of  the  appellant  on  account 
of  the  assessment  upon  his  said  stock,  on  the 
ground  that  upon  the  facts,  as  heretofore  stated, 
the  voluntary  payment  made  by  the  appellant 
of  the  one  hundred  per  centum  assessed  to  re- 
store tbe  lost  capital  of  $961,800,  and  which 
had  been  appliea  to  the  payment  of  the  credit- 
ors of  the  bank,  constituted  in  equUy,  if  not  at 
law,  a  complete  defense  to  the  claim  of  the  Re- 
ceiver as  an  extinguishment  of  his  liability  upon 
the  assessment  sued  on. 

This  cause  was  heard  upon  the  facts  as  here- 
tofore stated  and  a  decree  rendered  dismissing 
the  bill  for  want  of  equity,  from  which  the 
present  appeal  was  taken  and  is  prosecuted. 

Mettfn.  Benjamin  N.  Johnson,  Georgre 
F.  Hoar  and  A.  P.  Qcvld,  for  plaintiff  m 
error  and  appellant: 

A  reasonable  construction  of  the  statute  only 
requires  a  stockholder  of  an  insolvent  bank  to 
contribute  a  sum  equal  to  the  par  value  of  hia 
stock  toward  a  fund  for  the  payment  of  its 
debts. 

Terry^:UtaB,V!A  U.  8.  216 (Bk.  25,  L.  ed. 
864). 

The  payment  by  the  stockholders  of  such  a 
sum,wliicn  was  devoted  to  the  payment  of  the 
debts  of  the  bank,  constituted  an  equitable  per* 
formancc  of  their  statutory  obligation,  or  an 
equitable  satisfaction  of  their  statutory  liability. 

2  Pom.  Eq.  sec.  579.  Sec  also  Smith,  Prin. 
Eq.  461;  Ledimere  v.  CaWwfe.  3  P.  Wms.  227; 
ISowden  v.  Soitden,  1  Brown,  Ch.  582;  approved 
in  Lenach  v.  Lenaeh^lO  Ves.  516. 

The  doctrine  of  ec^uitable  performance  ap- 
plies  to  an  obligation  imposed  by  Act  of  Par- 
liament. 

Tubba  V.  Broadwood,  2  R.  &  Myl.  487. 

Closely  allied  to  the  doctrine  of  equitable  per 
formance  is  the  doctrine  of  equitable  satisfac- 
tion, where  intention  either  express  or  implied 
is  required. 
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t  Story,  Eq.  lecs.  1009, 1104;  1  Pom.  Eq. 
•ec.  681. 

In  this  case  the  creditors  have  received  and 
retain  the  benefit  ot  the  Yoluntary  payment 

The  stockholders  having  paid  their  hundred 
per  cent  may  also  invoke  the  doctrine  of  equi- 
table set-off. 

Baleigh  v.  BdUigh,  86  HI.  612;  Brigm  v.  Pm- 
mman,  8  Cow.  890;  TaUmadM  v.  FuhkiU  Iron 
Co,  4Barb.  882;  J<me$  ^.  Wimerger,  42  Oa.  678. 

The  pivotal  inquiry  in  this  case  is,  whether 
the  payment  was  made  with  the  intention,  ex- 
press or  implied,  of  satisfying  the  obligation  of 
UiB  plaintiff  in  error,  or  in  such  a  manner  as  to 
constitute  performance  of  it 

The  statute  was  intended  to  impose  upon  the 
Ihe  shareholder  but  one  liability  at  any  time 
during  the  life  of  the  stock. 

Themoney  paid  was  in  fact  paid  for  the  bene- 
fit of  creditors  and  appropriated  to  the  debts  of 
the  bank;  not  to  the  repair  of  the  stock.  The 
CTpditors  have  the  full  benefit  of  it,  and  the 
stockholders  have  no  consideration  for  its  pay- 
ment, unless  it  goes  to  the  liquidation  of  tneir 
statute  liability. 

Equity  relieves  asainst  mistakes,  and  refuses 
to  aUow  parties  to  have  the  benefit  of  money 
paid  throufiii  a  misapprehension  of  the  facts. 

1  Story,  £q.  140:  8  Pom.  Eq.  sec.  862. 
Under  many  circumstances  relief  will  be 

cranted  where  pavments  have  been  made  un- 
9er  mistake  as  to  the  parties'  existing  legal  rights 
or  liabilities. 

2  Pom.  £q.  sec  849. 

The  principal  mistake  was  of  fact,  concerning 
the  value  of  the  assets,  and  a  court  of  equity 
will  give  relief. 

K;  Bank  qf  Hindustan  v.  AUidon,  L.  R  6 
C.P.  54. 

The  Comptroller  was  in  possession  of  the  bank 
and  was  bound  to  know  its  condition.  The 
stockholders  had  a  right  to  rely  upon  him.  It 
is  sufficient  that  he  deceived  them — ^whether  in- 
tentionally or  otherwise  is  immaterial;  and  he 
should  not  be  allowed  to  proceed  with  another 
sssessmcnt 

U.  A  V.  Knox,  103  U.  8.  423,  425  (Bk.  26,  L. 
€d.  216.  217). 

The  stockholders  were  only  required  to  con- 
tribute to  a  fund  for  the  payment  of  the  debts— 
not  to  pav  them.  Under  the  authority  of  the 
Comptroller  the  officers  of  the  bauk  received 
the  fund  from  the  examiner,  and  devoted  the 
whole  of  it  to  the  payment  of  debts.  The  plaint- 
iff in  error  was  not  responsible  for  its  proper 
distribution. 

Patiervm  v.  Lynde,  106  U.  8.  519  (Bk.  27,  L. 
cd.  265);  Smith  v.  Hurd,  12  Met.  871;  Thomp- 
son, Liabilil^  of  Officers  and  Agents  of  Corpo- 
latioDS,  pp.  852, 461. 

Equi^  will  not  permit  double  benefits  wliere 
hut  one  benefit  is  intended,  or  impose  double 
bordens  where  but  one  obligation  is  due.  Tlie 
money  due  from  this  debtor  has  reached  these 
oeditors,  apd  the  substance  of  his  obligation 
hss  been  fully  performed. 

Trnr^  V.  Little  and  CT.  8,  v.  Knox^  iupra; 
Marine  Ba/nk  v.  FuUon  Bank,  2  Wall  256  (69 
U.  S.bk.  17, L.  ed.  787);  Scammon  v.  KimhaU,  02 
U.  8.  870  (Bk.  28,  L.  ed.  486);  Nat.  Bank  v. 
Ail  (;bt.  104U.  8.  64rBk.  26,  L.  ed.  698);  Pai- 
tenon  ▼.  Zinufe  and  Smith  v.  Hurd,  supra;  2 
Ptan.  Eq.  sec  579;  8mith,  Prin.  Eq.  461. 
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Mr.  A.  A.  Baiin«gr»  fordefSendant  in  error 
and  appeUee. 

Mr.  Jfutiee  VmXihmwm  delivered  the  opin-   i  e461 
ion  of  the  court:  ' 

Section  5151  of  the  Revised  8tatutes  provides 
that  "  The  shareholders  of  every  national  bank- 
ing association  shall  be  held  individually  re- 
sponsible, equally  and  ratably,  and  not  one  for 
another,  for  all  contracts,  debts  and  eneaee- 
ments  of  such  association,  to  the  extent  of  Uie 
amount  of  their  stock  therein,  at  the  par  value 
thereof,  in  addition  to  the  amount  invested  in 
such  shares." 

The  object  of  the  action  at  law  brought  by 
the  Receiver  of  the  Pacific  National  Bank  of 
Boston,  in  which  judgment  Was  rendered 
against  the  defendant,the  plaintiff  in  error, was 
to  enforce  his  liability  unaer  that  section  of  the 
statute.  The  object  of  the  suit  in  equity,  in 
which  Delano  was  the  complainant,  was  to  re- 
strain the  prosecution  of  the  action  at  law,  on 
the  ^ouna  that  if  his  legal  defenses  failed,  he 
had  m  equity  performed  and  exUnguished  his 
obligation. 

The  questions  arising  upon  the  records  of 
these  cases  in  various  forms,  upon  the  facts 
already  stated,  may  be  reduced  to  three,  which 
wiirbe  considered  and  disposed  of  in  their  or- 
der. 

The  plaintiff  in  error  in  the  action  at  law  con-    [6471 
tends,  as  grounds  for  reversing  the  judgment 
against  him: 

1.  That  he  was  not,  at  the  time  of  the  ap- 

g ointment  of  the  Receiver,  or  at  any  time,  the 
older  of  sixtv  shares  of  the  stock  of  the  Pacific 
National  Bank,  but  was,  in  fact  and  in  law,  a 
holder  of  only  thirty  shares  thereof.  He  con- 
tends that  the  attempt  on  the  part  of  the  direct- 
ors and  the  Comptroller  of  the  Currency,  in  De- 
cember, 1881,  to  fix  the  capital  stock  of  the 
bank  at  $961,800,  was  contrary  to  law  and 
void;  that  the  alle^  thirty  shares  of  new  stock 
on  account  of  which  he  is  sued  never  had  anj 
legal  existence,  and  tbat  he,  bv  virtue  of  his 
subscription  in  September,  1881,  for  thirty 
shares  m  the  then  proposed  increase  of  capital 
from  $500,000  to  $1,000,000,  and  by  his  other 
acts,  never  became  liable  on  account  of  the 
debts  of  the  Pacific  National  Bank  beyond  his 
liability  as  the  holder  of  thirty  shares  of  valid 
stock. 

2.  That  by  his  contribution  in  January,  1882, 
of  an  amount  equal  to  the  par  value  of  all  the 
stock  ever  held  by  him  towards  the  fund,  which 
was  all  used  in  the  payment  of  the  debts  of  the 
bank,  the  bank  then  being  insolvent,  he,  in 
law,  discharged  his  liability  as  a  stockholder 
in  said  bank,  and  should  therefore  have  judg- 
ment in  his  favor. 

3.  As  appellant  in  the  suit  in  equitv,  Delano 
alleg;e8,  as  ground  for  reversing  the  decree  dis- 
missing his  bill,  that  the  contnbution  made  by 
him  ou  January  23,  1882,  of  an  amount  equal 
to  the  par  value  of  the  stock  held  by  him,  towards 
a  fund  which  was  actually  used  in  the  pay- 
ment of  the  debts  of  the  bank,  the  bank  then 
being  insolvent,  constituted  in  equity  a  satis- 
faction and  extinguishment  of  his  liability  as  a 
stockholder  for  the  debts  of  the  bank,  if  not  at 
hiw. 

It  is  further  contended  by  him,  as  an  addi- 
tional ground  for  equitable  relief,  that  by  the 
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payment  of  the  $8,000  apon  the  thir^  shares 
of  alleged  new  stock,  which  he  claimed  nerer 
had  any  legal  existence,  and  on  which  there- 
fore he  never  incmTed  any  liability,  he  really 
contributed  towards  a  fund  actually  used  for 
the  payment  of  the  debts  of  the  bank  an  amount 
e^ual  to  200  per  centum  of  the  stock  held  by 
hun;  which  payment,  if  not  available  in  his  far 
▼or  as  a  satisfaction  of  his  statutory  liability 
technically  at  law,  nevertheless,  must  be  re- 
garded in  equity  as  a  substantial  equivalent, 
exonerating  him  from  further  liability. 

The  first  question  to  be  considered  is  whether 
there  was  a  valid  increase  of  the  capital  stock 
of  the  Pacific  National  Bank,  of  which  the 
plaintiff  in  error  became  the  owner  of  tldrty 
shares,  so  as  to  be  charged  with  liability  there- 
on as  a  stockholder:  The  articles  of  associa- 
tion of  the  bank  provide  that  *'  The  capital 
may  be  increased  according  to  the  provisions 
of  section  5142  of  the  Revised  Statutes,  to  anj 
sum  not  exceeding  ten  hundred  thousand  dol 
lars." 

The  11th  section  of  the  by-laws  of  the  bank 
provides  as  follows: 

"  Whenever  an  increase  of  stock  shall  be  de- 
termined upon,  it  shall  be  the  duty  of  the  board 
to  notify  all  the  stockholders  of  the  same,  and 
cause  a  subscription  to  be  opened  for  such  in- 
crease; and  each  stockholder  shall  have  the  priy- 
ilege  of  subscribing  for  such  number  of  shares 
of  new  stock  as  he  may  be  entitied  to  subscribe 
for,  in  proportion  to  his  existing  stock  in  the 
bank,  if  any  stockholder  should  fail  to  sub- 
scribe for  the  amount  of  stock  to  which  he  may 
be  entitled,  within  a  reasonable  time,  which  shall 
be  stated  in  the  notice,  the  directors  may  de- 
termine what  disposition  shall  be  made  of  the 
privilege  of  subscribing  for  the  new  stock." 

Section  5142  of  the  Revised  Statutes  is  as  fol- 
lows: ' '  Any  assodaUon  formed  under  this  title 
may,  by  its  articles  of  association,  provide  for 
an  mcrease  of  its  capital,  from  time  to  time,  as 
may  be  deemed  expedient,  subject  to  the  lim- 
itations of  this  tide.  But  the  maximum  of  such 
increase  to  be  provided  in  the  articles  of  asso- 
ciation shall  be  determined  by  the  Comptroller 
of  the  Currency;  and  no  increase  of  capital  shall 
be  valid  until  the  whole  amount  of  fluch  increase 
Is  paid  in,  and  notice  thereof  has  been  trans- 
mitted to  the  Comptroller  of  the  Currency,  and 
his  certificate  obtdned,  specifying  the  amount 
of  such  faicrease  of  capital  stock,  with  his  ap- 
proval thereof,  and  that  it  has  been  duly  paid 
[6401    "^  ^  P<^  ^^  ^®  capital  of  such  association." 

It  is  urged  on  behalf  of  the  plaintiff  in  error 
that  no  increase  of  the  capital  stock  of  the  bank 
was  ever  proposed  by  the  directors  or  assented 
to  by  the  subscribers,  except  an  increase  of  the 
full  sum  of  $500,000;  that  no  such  increase  as 
that  was  ever  fuUy  paid  in,  as  required  by  the 
statute,  and  that  no  such  increase  was  approved 
by  the  certificate  of  the  Comptroller  of  the  Cur- 
rency; that  his  agreement  of  subscription  was 
to  take  thirty  shares  of  the  new  stock  out  of  the 
whole  sum  of  $500,000;  that  that  agreement  has 
never  been  carried  into  effect,  and  that  he  has 
never  consented  to  any  modification  of  it,  and 
that,  consequenUy,  whatever  effect  would  be 
attributable  to  the  acts  of  the  directors  or  stock- 
holders of  the  bank,  in  conjunction  with  the 
Comptroller  of  the  Currency,  they  are  reBint&r 
aUo$  acta,  and  not  binding  on  him. 
£64 


On  looking  at  the  terms  of  section  61^  of  the 
Revised  Statutes,  it  appears  that  three  things 
must  concur  to  constitute  a  valid  uicrease  of  the 
capital  stock  of  a  national  banking  association: 
(1)  that  the  association,  in  the  mode  pointed  out 
in  its  articles,  and  not  in  excess  of  the  maximum 
provided  for  by  them,  shall  assent  to  an  in- 
creased amount;  (2)  that  the  whole  amount  of 
the  proposed  increase  shaU  be  paid  in  as  part  of 
the  capital  of  such  association;  and  (8)  that 
the  Comptroller  of  the  Currency,  by  his  certifi- 
cate specifying  the  amount  of  such  increase  of 
capital  stock,  shall  approve  thereof,  and  certif  j 
to  the  fact  of  its  payment. 

In  the  present  case,  the  association  did  in  fact 
finally  assent  to  an  increase  of  theoapital  stock, 
limited  to  $461,800;  that  amount  wm  paid  in 
as  capital,  and  the  Comptroller  of  the  Currency 
by  his  certificate  approved  of  the  increase  and 
certified  to  its  payment;  so  that  there  seems 
littie  room  to  question  the  validly  of  the  pro- 
ceedings resulting  in  such  increase.  All  the 
requisitions  of  the  statute  were  complied  with. 
The  circumstance  that  the  original  proposal 
was  for  an  increase  of  $500,000,  subsequently 
reduced  to  the  amount  actually  paid  in,  does 
not  seem  to  affect  the  question;  for  the  amount 
of  the  increase  within  the  maximum  was  always 
subject  to  the  discretionary  power  of  the  asso- 
ciation itself,  exerted  in  accordance  with  its 
articles  of  association,  and  to  the  approval  and 
confirmation  of  theComptroller  of  theCurrency. 

The  question,  therefore,  seems  to  be  converted 
into  this:  whether  the  subscription  of  the  plaint- 
iff in  error  to  a  proposed  increase  of  $500,000, 
and  his  payment  thereof,  can  be  held  to  be  a 
binding  agreement  to  accept  thirty  shares  oat 
of  the  reduced  amoimt. 

It  will  be  observed  that,  without  waiting  to 
see  what  the  future  action  of  the  association 
and  the  Comptroller  of  the  Currency  might  be 
on  the  question  of  the  ultimate  amount  of  the 
increased  stock,  the  plaintiff  in  error  paid  for 
his  shares  and  accepted  his  certificate.  This 
he  did,  in  legal  contemplation,  with  knowledge 
of  the  law,  which  authorized  the  association 
and  the  Comptroller  of  the  Currency  to  reduce 
the  amount  of  the  proposed  increase  to  a  less 
sum  than  that  fixed  in  the  original  proposal  of 
the  directors;  and  such  payment  and  acceptance 
of  certificates  in  accordance  therewith  might 
amount,  under  such  circumstances,  on  his  part, 
to  a  waiver  of  the  right  to  insist  that  he  should 
not  be  bound  unless  the  whole  amount  of  the 
proposed  increase  should  be  subscribed  for  and 
paid  in.  But  without  insisting  upon  that  point, 
or  deciding  it,  we  think  that  the  subsequent 
conduct  of  the  plaintiff  in  error  amounts  to  a 
ratification  on  his  part  of  the  action  of  the  asso- 
ciation, and  of  the  Comptroller  of  the  Currency^ 
in  fixing  the  amount  of  the  increased  stock 
at  the  less  sum. 

After  he  paid  his  subscription  and  reoet?ed 
his  certificates  of  stock,  he  was  called  upon,  aa 
a  stockholder,  alleged  to  be  the  owner  of  sixty 
shares  of  the  capital,  to  pay  an  assessment  vol- 
untarily imposea  upon  themselves  by  the  stock- 
holders at  a  regular  meeting,  at  which  the  trans- 
action of  such  business  was  not  only  legitimate, 
but  necessary  as  a  condition  on  compliance  with 
which,  alone,  the  association  was  to  be  permitted 
to  resume  and  continue  its  business  as  a  bank. 
The  bank  was  in  a  condition  of  open  and  noto- 
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AfubunkTOkCf.  It  was  In  the  actnal  oontiol 
of  an  ftxamiiwr  appointed  by  the  Comptroller 
of  the  Oaanmcr,  eo  iar  as  lawful,  for  the  ez- 
preflBptuposeca  aacertainiiigits  true  condition, 
in  order  to  determine  the  question  whether  it 
mig^t  be  permitted,  on  any  conditions,  to  re- 
sume business^  or  whether  it  should  be  required 
to  go  into  Uouidation  by  the  appointment  of  a 
reodTer  to  wind  up  its  affairs.  These  facts  were 
Bl]  certainly  known  to  the  plaintiff  in  error,  or,  at 
any  rate,  were  so  notorious  that  he  cannot  be 
permitted  to  allege  ignorance  of  them.  A  regu- 
hr  meeting  of  the  stockholders  was  called  by 
pablic  notice,  given  in  the  usual  form,  for  the 
dection  of  directors  and  the  transaction  of  any 
other  business  that  might  be  brought  before 
them.  At  this  meeting  official  communication 
was  made  that,  according  to  the  determination 
of  ihe  association  and  of  the  Comptroller  of  the 
Currency,  the  increased  and  paid  up  capital 
stock  of  the  bank  had  been  fixed  at  $961,800, 
and  that  the  whole  amount  of  it  had  been  lost; 
that  it  was  necessary  to  replace  it  by  an  assess- 
ment of  one  hundred  per  centum  on  the  par 
^oe  of  all  the  shares  in  order  to  enable  it  to  re- 
mne  and  carry  on  its  business,  and  that  other- 
wiee  it  would  be  placed  in  the  hands  of  a  re- 
oerrer  and  required  to  go  into  liquidation. 

Section  5206  of  the  Revised  Statutes  provides 
that  "Every  association  which  shall  have  failed 
to  nay  up  its  capital  stock,  as  required  by  law, 
and  every  association  whose  capital  stock  shall 
have  become  impaired  bv  losses  or  otherwise, 
shall,  within  three  months  after  receiving  no- 
tice thereof  from  the  Comptroller  of  the  Cur- 
rency, pay  the  deficiency  in  the  capital  stock  by 
assessment  upon  the  sliareholders  pro  rata  for 
the  amount  of  capital  stock  held  by  each.  *  *  * 
If  any  such  assochtion  shall  f  afl  to  pay  up  its 
CKpiUl  stock,  and  shall  refuse  to  go  mto  liqui- 
dation,  as  provided  by  law,  for  three  months 
after  receiving  notice  from  the  Comptroller,  a 
receiver  may  be  appointed  to  dose  up  the  busi- 
aesB  of  the  association,  according  to  the  provis- 
ions of  section  5284." 

It  was  in  pursuance  of  these  provisions  of  the 
law  that  notice  was  given  by  the  Comptroller 
of  the  Currency  to  the  stockholders  of  the  bank. 
It  this,  their  regcdar  annual  meeting,  that  they 
most  either  assess  themselves  and  paf  in  the 
whole  amount  of  100  per  centum  upon  tiaeir  cap- 
ital stock,  fixed  at  the  sum  of  $961,800,  or,  in  the 
alternative,  go  into  liquidation.  In  pursuance 
of  this  notice,  in  full  view  of  the  facts,  and  with 
a  presumed  knowledge  of  the  law,  the  stock- 
holders, by  a  vote  that  was  almost  tmanimous, 
aasented  to  the  first  branch  of  the  alternative, 
and,  as  a  condition  for  being  permitted  to  re- 
|I52]  nme  business,  voluntarily  voted  the  required 
SBEessment.  The  plaintiff  in  error,  it  is  true, 
was  not  present  at  this  meeting,  but  he  had  no- 
tice of  its  proceedings,  and  in  pursuance  of  its 
vote  paid  the  foil  amount  of  the  assessment  im- 
posea  upon  him  as  the  holder  of  sixty  shares  of 
the  capita]  stock  of  the  company. 

In  oar  opinion,  it  is  not  open  to  him  now  to 
aay  that  he  made  tliis  payment  in  ignorance  of 
the  facta,  or  in  ignorance  of  the  legal  ri^ht 
which  he  now  seexs  to  assert  to  avoid  the  ooii- 
pitiooL  His  payment  was  voluntary;  it  was 
made  either  with  actual  knowledge  of  the  facts, 
or  with  such  opportunity  and  means  of  knowl- 
edge as^  by  the  exercise  of  common  diligence, 
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would  have  made  him  acquainted  with  the 
facts,  and  the  payment  made  by  him  in  conjunc- 
tion with  his  co-stockhoklen  was  made  upon  a 
distinct  consideration,  whereby  the  bank  in 
which  he  was  interested  was  enabled  to  ander* 
take  anew  its  regular  and  active  bushiess.  Such 
a  course  of  action  on  his  part  must  be  construed 
to  constitute  a  complete  acquiescence  in  and  rati- 
fication of  the  previous  action  of  the  association 
and  the  Comptroller  of  the  Currency  in  refer- 
ence to  the  increase  of  the  capital  stock;  and  he 
cannot  be  permitted  now  to  deny  that  he  there- 
by became,  and  has  continued  to  be,  an  owner 
of  sixty  shares  of  the  capital  stock  of  the  bank 
fixed  at  the  increased  sum. 

This  conclusion  is  not  weakened  by  the  sug- 
l^estion  made  in  argument,  that  these  proceed- 
ings of  the  bank  took  place  during  the  period 
when  its  affairs  were  under  the  supervision 
of  the  Comptroller  of  the  Currency;  acting 
through  the  examiner.  Notwithstanding  the 
suspension  of  its  business  while  under  his  con- 
trol, the  association  continued  its  corporate  ex- 
istence, and  was  competent  to  exercise  corpo- 
rate functions.  The  increase  of  its  capital,  the 
vote  of  the  assessment  for  the  purpose  of  re- 
storing what  had  been  lost,  and  tiie  acceptance 
of  the  alternative  proposed  by  the  Comptroller 
of  the  Currency  to  avoid  going  into  liquida- 
tion, were  all  exertions  of  corporate  powers, 
which,  under  the  circumstances,  the  statute  ex- 
pressly contemplated  and  authorized.  It  is, 
thererore,  not  at  all  to  the  point  that  its  asseU 
and  affairs  were  subject  to  the  supervision  of 
the  bank  examiner.  Noris  the  conclusion  affect- 
ed by  the  other  consideration,  also  urged  in  ar- 
gument, that  the  attempt  to  revive  the  business 
of  the  bank  by  means  of  the  assessment  proved 
unsuccessful  and  abortive.  The  association, 
through  its  directors  and  stockholders,  under- 
took we  task,  and  entered  upon  its  accomplish- 
ment, and  in  doing  so  materially  changed  its 
relations  to  its  crecutors.  The  failure  to  prose- 
cute its  busmess  successfully  oertamly  cannot 
have  the  operation  now  claimed  for  it,  of  mak- 
ing illegal  all  that  was  done  in  the  prosecution 
of  the  experiment.  The  hazard  of  failure  must 
be  presumed  to  have  been  in  the  contemplation 
of  the  stockholders  when  they  consented  to  the 
risk;  and  the  consequences  of  failure  cannot 
now  be  shifted  from  themselves  to  their  cred- 
itors. 

The  second  ground  of  defense  to  the  action 
at  law  is,  in  our  opinion,  equally  untenable. 
The  assessment  imposed  upon  the  stockholders 
by  their  own  vote,  for  the  purpose  of  restoring 
their  lost  capital,  as  a  consideration  for  the  privi- 
lege of  continuing  business,  and  to  avoid  liqui- 
dation under  section  5205  of  the  Revised  Stat- 
utes, is  not  the  assessment  contemplated  by 
section  6151,  by  which  the  shareholders  of 
every  national  banking  association  may  be  com- 
pelled to  discharge  their  individual  responsi- 
bility for  the  contracts,  debts,  and  engagements 
of  the  association.  The  assessment  as  made 
under  section  5205  is  voluntary,  made  by  the 
stockholders  themselves,  paid  into  the  general 
funds  of  the  bank  as  a  further  investment  in 
the  capital  stock,  and  disposed  of  by  its  officers 
in  the  ordinary  course  of  its  business.  It  may 
or  may  not  be  applied  by  them  to  the  pay- 
ment of  creditors;  and  in  the  ordinary  course 
of  business  certainly  would  not  be  applied,  as 
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In  cases  of  liquidation,  to  the  payment  of  credit- 
on  ratably;  whereas,  under  section  6161  the 
individual  Uabilitr  does  not  arise,  exc^t  in  case 
of  liquidi^on  and  for  the  purpoBe  of  winding 
up  the  affairs  of  the  bank.  The  assessment 
under  that  section  is  made  by  authoritr  of  the 
Comptroller  of  the  Currency,  is  not  voluntaiy, 
and  can  be  applied  only  to  the  satisfaction  of 
the  creditors  equally  and  ratably.  If  the 
claim  in  the  present  case  were  allowed,  it  would 
follow  that  m  every  case  payments  made  by 
stockholders,  for  the  purpose  of  restoring  the 

r  6541  ^P<^u«d  capital,  would  be  considered  as  credits 
^  on  the  ultimate  individual  responsibilitv  of 
shareholders,  and  the  whole  efQciency  of  the 
provisions  of  section  6161  for  the  protection  of 
the  creditors  of  the  company  at-  the  time  of 
liquidation  would  be  destroyed.  The  obliga- 
tions of  the  shareholders  under  the  two  sections 
are  entirely  diverse;  and  payments  made  under 
section  6206  cannot  be  applied  to  the  satisf  ac- 
tion of  the  individual  resTOnsibility  secure^lby 
section  6161.  ScanU  v.  Thoifer,  106  U.  8.  148 
[Bk.  26.  L.  ed.  9681. 

But,  it  is  said,  in  the  third  place,  as  the  ground 
of  relief  under  the  bill  in  equity,  that  while  this 
may  be  the  result  of  a  strict  application  of 
technical  law,  there  remains  to  the  complainant 
an  equity  which  entitles  him,  by  some  process 
of  substitution,  to  apply  the  payment  which 
he  has  made  under  section  5206  to  extinguish 
his  liability  under  section  6151.  So  far  as  can 
be  gathered  from  the  allegations  of  the  bill,  the 
facts  found,  and  the  argument  of  counsel,  this 
equity  is  supposed  to  rest  upon  the  facts  that 
the  money  paid  by  the  stockholders  under  the 
assessment  was  in  fact  applied  to  the  satisfac- 
tion of  the  debts  of  the  bsmk;  that  such  appli- 
cati<Mi  was  intended  by  the  appellant  when  the 
assessment  was  paid;  and  that  he  paid  it  in  the 
belief  that  it  would  exonerate  him  from  further 
liability  as  a  stockholder,  induced  by  represen- 
tations made  to  him  to  that  effect  by  others  in- 
terested in  the  affairs  of  the  bank.  Whatever 
hardship  there  may  be  in  the  circumstances  of 
the  case,  we  are  unable  to  discover  any  ground 
of  equitable  relief.  If  the  assessment  was  ap- 
plied by  the  officers  of  the  bank  to  the  satisfac- 
tion of  its  debts,  there  Is  nothing  to  show  that 
it  was  done  ratably,  as  required  by  section  6161. 
The  assessment  was  not  paid  by  the  stockhold- 
ers for  the  purpose  of  effecting  a  liquidation  of 
the  affairs  of  the  bank,  but  was  understood  to 
be  the  price  paid  for  the  ixivilege  of  continuing 
its  business,  in  the  bepe  of  saving  their  invest- 
ment. If  it  was  pcJd  under  a  mistaken 
supposition  that,  in  tLe  event  of  future  failure, 
nothing  more  could  be  required  of  them,  there 
is  nothing  to  show  that  the  shareholders  were 
led  into  toe  mistake  by  any  miarepresentations 
either  of  fact  or  of  law  on  the  part  of  the  credi- 
tors for  whose  benefit  the  receiver  is  now  act- 
ing. The  mistake,  if  any,  is  one  for  which 
each  shareholder  is  alone  responsible. 

On  Vie  ichole,  ve  are  earutrained  to  conclude 

f  666 1  '^'^  ^'^  drfensee  at  law  and  the  alleged  ground  of 
reli^in  equity  a/re  alike  ineufflcient,  and  that 
tfie  judgment  and  the  decree  of  the  Circuit  Court 
must  bec^fflrmed,  and  it  is  accordingly  eo  ordered. 


Harvey  ADlls  e.  Peter  Butler,  Receiver.  (No. 
790.) 

fM 


The  Taunton  Savings  Bank  e.  Petar  Butler, 
Receiver.    (No.  791.) 

The  Charlestown  Five-Cent  Savhigs  Banke. 
Peter  BuUer,  Receiver.    (No.  792.) 

Charles  £.  Morrison  e.  Peter  Butler.  Receiver. 
(No.  798.) 

Appeals  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts. 

Harvey  Mills  v.  Peter  Butler,  Receiver.  (No. 
821.) 

The  Taunton  Savings  Bank  e.  Peter  Butler, 
Receiver.    (No.  822^ 

The  Charlestown  Five-Cent  Savings  Banke. 
Peter  Butler,  Receiver.    (No.  823.) 

Charles  E.  Morrison  e.  Peter  Butler,  Receiver. 
(No.  824.) 

In  error  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts. 

The  cases  in  which  Harvey  Mills,  The  Taun- 
ton Savinss  Bank,  The  Charlestown  Five-Cent 
Savings  Bank,  and  Charles  E.  Morrison  are 
respectively  apTOllants  and  plaintiffs  in  error, 
e.  Peter  Butler,  Receiver  of  the  Pacific  National 
Bank  of  Boston,  depend  upon  the  same  facts, 
and  are  governed  by  the  decisions  In  the  cases 
wherein  John  P.  Delano  is  appellant  and  plaii^ 
iff  in  error  against  the  same  defendant. 

The  tudgmente  and  decreee  in  them  casa,  f«- 
epectivety,  are  eoneequenHy  also  (tflrmed, 

Ttuecopy.   Test: 

James  H.  MoKenney*  caerk,  Bup.  Govt,  V.  8. 


CAROLINE  J.  WHITNEY  bt  al.,  Exts.  of 
Lbohabd  WnrransT,  Deceased,   Fiffk,   in 


PETER  BUTLER,  Receiver  of  the  Paooio 
NATioirAL  Baitk  of  Bostoh. 

(See  8.  a  BeporterlB  ed.  665-068.) 

Ifational  bank^—acUon  to  enforce  the  Udbitity 
Off  the  eitate  of  a  tharehoCder  under  eeetione 
SIS7p  S16B,  B,  8,  aftor  iurrendor  of  cerHflcaiee 
im'<A  power  of  aitomey^^conitruction  of  itat- 
ut$    trantfer  qf  stock. 

Upon  a  reasonable  oonstniotton  of  the  statute  im- 
posmg  liability  upon  shareholden  for  the  debts  of 
natlooal  banks,  and  for  all  the  objects  Intended  to  be 
aocompllabed  by  the  provision  Imposinff  liabUity 
of  Bharebolders  for  the  debts  of  national  banks,  the 
responsibllityof  the  defendants  ceased  upon  the  sur- 
render of  certain  stock  oertiflcatee  to  the  bank,  and 
the  delivery  to  Its  president  of  apower  of  attorney 
sulBoient  to  effect,  and  intended  to  effect^  as  that 


ofBoer  knew,  a  transfer  of  the  stock  on  the  Dooks  of 
the  association  to  the  purchaser;  althouiph  such 
transfer  was  not  in  tact  made. 

[No.  1065.] 
Argued  Oet.  IS,  1886.       Bedded  Not.  1, 1886. 

rr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts.  Re- 
tereed. 

The  history  and  facts  of  the  case  appear  la 
the  ophiion  of  the  court. 
Mr.  E.  R.  H(Mkr»  for  plaintiffs  in  error. 
Mr.  A.  A*  Ranney*  for  appellee: 
The  law  seems  to  be  too  plain  to       contro- 
verted, that  Leonard  Whitney,  being  the  actual 
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ownerof  flMilodksltiie  time  of  fab  deoeaao^ 
hifl  estate  oonllnaed  a  stockholder  as  to  cradil> 
on  and  for  the  pmposes  of  this  soit 

Irons  Y.  Itfn.  29ai.  Bank,  87  Fed«  Rep.  691; 
Bneddl  ▼.  2fat.  Bank,  Brown,  Nat  Bank  Oas. 
146;  BatisY,  EuexBap.  8oc  Cl  Ck>nn.  582;  Ba- 
m  ▼.  Stevens,  Brown,  Nat  Bank  Cas.  168;  Ad- 
derfy  ▼.  Storm,  6  Hill,  624;  Anderson  y.  Phila. 
Warehouse  Co.  Ill  U.  S.  479  [Bk.  28,  L.  ed.  478]; 
TumlnaiY.  Parson,  95 IJ.  8. 418  [Bk.  24,  L.  ed. 
437];  .^Ywn  y.  Adams,  5  Bisa.  iSl;  Moraweti, 
Priv.  Corp.  170  etse^,  notes. 

It  was  Uie  duty  of  tM  Yendocs  to  see  the  trans- 
fer completed  on  the  booksi 

BawdeU  y.  Bank,  supra^ 

Mr.  JumUm  Harlan  dettTeredthe  opinion  of 
thecoort: 

The  plaintifb  in  error  are  the  personal  repre- 
sentadYes  of  Leonard  Whitney,  who,  al  the 
tfane  of  his  death,  held  two  ceruflcates  for  fifty 
shares  each  of  the  capital  stock  of  the  Padflc 
National  Bank  of  Boston.  That  hank  suspended 
on  NoYember  18, 1881,  and  from  that  date  un- 
til March  18, 1882,  was  in  charge  of  an  examiner 
of  national  hanks.  On  the  day  last  named, 
with  the  permission  of  the  Comptroller  of  the 
Currency,  it  resumed  business  and  so  continued 
until  May  20,  1882,  when  it  faUed,  and  was 
placed  by  that  officer  in  the  hands  of  a  recdYer 
to  be  wound  up.  At  the  time  the  RecdYcrtook 
possession,  as  weU  as  when  this  action  was 
brought,  March  14, 1883,  the  aboYe  shares  of 
stock  stood  in  thenameof  Whitney  on  the  books 
of  the  bank. 

This  soit  was  brought  against  the  executors 
of  Whitney,  pursuant  to  the  orders  of  the 
Comptroller  of  the  Currency.  It  is  based  upon 
tiiiose  proYisions  of  the  statute  which  decliure 
that  the  shareholders  of  national  banking  asso- 
ciations ahaJl  be  individually  responsible,  equal- 
ly and  ratably,  and  not  one  for  another,  for  all 
contracts,  debts  and  engagements,  to  the  extent 
(v  amount  of  their  stock  therein,  at  the  par 
▼alue  thereof,  in  addition  to  the  amount  invested 
ID  such  shares;  and  that  estates  and  funds  in  the 
hsnds  of  executors  of  i)erson8  holding  stock 
ahall  be  liable  in  like  manner  and  to  the  same 
extent  as  the  testator  would  have  been  if  living. 
R  8.  sees.  5157,  5152.  The  assessment  by  the 
Comptroller  upon  shareholders  to  meet  the 
bsnk^s  debts  was  for  the  full  amount  authorized 
by  the  statute. 

The  defendants  insist  that  they  were  not 
shareholders  of  the  bank,  and  did  not  hold,  nor 
were  entitled  to  hold,  any  certificates  of  shares 
of  its  capital  stock,  either  at  the  date  of  its  sus- 
pension, or  when  Uie  Receiver  was  appointed, 
or  when  the  assessment  was  made  by  the  Comp- 
troller. This  defense  was  overruled,  and  the 
exe^mtors  of  Whitney  were  adjudged  to  be  lia- 
ble, the  circuit  judge  observing:  '*Thisbeinga 
suit  brought  by  the  Receiver,  who  represents 
the  creditors,  and  it  appearing  that  the  stock 
was  not  transferred  on  the  books  of  the  com- 
pany, as  provided  by  the  by-laws,  we  think  the 
defendants  liable.*' 

The  question  before  the  court  is  whether,  un- 
der the  statute  and  the  facts  specially  found, 
the  defendants  were  liable  to  be  assessed  for  the 
contracts,  debts  and  engagements  of  the  bank. 
The  statute  declares  that  the  capital  stock  of  a 
national  bank  shall  be  transferable  on  its  books 
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in  SQch  manner  as  may  be  prescribed  in  the  by- 
laws or  articles  of  the  assodation;  eveiy  person 
beoominfr  a  shareholder  by  such  transfer  suc- 
ceeding. In  proportion  to  his  shares,  to  all  the 
rights  and  habilities  of  the  prior  holder.  R.  S. 
sec  6180.  The  by-laws  of  this  bank  provide 
that  its  stock  should  be  assi^ble  only  on  its 
books,  subject  to  the  restrictions  and  provisions 
of  the  statute;  that  a  transfer  book  be  kept,  in 
which  all  assignments  and  transfers  of  stock 
should  be  made;  that  each  certificate  should 
state  upon  its  face  that  the  stock  is  transferable 
only  on  the  books  of  the  bank;  and  that  when 
a  transfer  is  made  the  certiflcate  shall  be  re- 
turned and  canceled,  and  a  new  one  issued. 
Whether  these  by-laws  were  so  far  complied 
with  as  to  release  the  defendants  as  executors 
from  tihe  liability  imposed  by  statute,  depends 
upon  the  effect  to  be  giYen  to  certain  acts  of  the 
executors  and  of  the  president  of  the  bank  in 
connection  with  the  sale  of  |he  stock  standing 
in  Whitney's  name. 

It  appears  from  the  spedai  finding  of  facts 
that  Abner  Cobum,  of  Maine,  desiring  to  buv 
two  hundred  and  fifU^  shares  (rf  the  stock  of  this 
bank,  made  a  n)ecial  deposit  in  it  of  $25,000 
to  be  applied  for  that  purpose.  This  fact  ap- 
pears from  a  letter  addressed  to  him  by  Beny on, 
the  president  of  the  bank,  under  date  of  Sep- 
tember 21,  1881,  in  which  the  latter  said: 
'*Yours  of  20th  received  with  check  $25,000, 
which  we  will  use  pending  the  purchase  of  our 
stock,  and  will  hola  on  your  account,  as  a  spe- 
cial deposit,  securities  to  the  same  amount,  till 
we  succeed  in  making  the  purchase.  This  leaves 
the  amount  in  your  control  until  invested,  and, 
I  trust,  vnll  be  satisfactory  to  you."  That  the 
stock  mifirht  be  obtained,  Benyon  secured  the 
services  of  one  Eager  who  had  a  deposit  account 
with  the  bank;  and  that  the  latter  might  have 
money  with  which  to  buy  the  stock,  Benyon 
placed  to  his  credit,  as  a  temporary  loan,  out  of 
the  funds  of  the  bank,  the  exact  amount  re- 
quired for  the  purchase. 

On  November  8,  1881.  the  defendants— hav- 
ing no  reason  whatever  to  believe  that  Uie  bank 
was  insolvent,  or  was  about  to  become  so;  on 
the  contrary,  believing  it  to  be  solvent,  and  hav- 
ing no  information  as  to  Cobiun's  order— placed 
the  certificates  held  by  them  in  the  hands  of 
Day  &  Co.,  brokers,  with  directions  to  sell  the 
stock.  They  also  placed  in  their  hands  a  power 
of  attorney  in  the  form  usually  adopted  for 
transfers  of  stock.  It  was  blank  as  to  the  names 
of  the  attorney  and  the  purchaser,  but  was 
signed  byr  the  executors  and  duly  witnessed.  It 
was  in  these  words:  "Know  all  men  by  these 
presents,  that,  for  value  received,  we,  the  exec- 
utors of  the  estate  of  Leonard  Whitney,  of  Wa- 
tertown,  do  hereby  make,  constitute,  and  ap- 
point, irrevocably, true  and  lawful  at- 
torney (with  power  of  substitution),  for  and  in 
our  name  and  our  behalf  to  sell,  assign,  and 

transfer  unto one  hundred  shares  now 

standing  in  the  name  of  L.  Whitnev,  of  Water- 
town,  Mass.,  in  the  capital  stock  oi  the  Pacific 
National  Bank;  and  said  attorney  is  hereby  ful- 
ly empowered  to  make  and  pass  all  necessary 
acts  for  the  said  assignment  and  transfer.  Wit- 
ness our  hands  and  seals."  To  that  power  of 
attorney  was  appended  the  following:  "Foi 

value  received,  1  appoint,  irrevocably, as 

my  substitute,  with  all  the  powers  above  given 
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Witness hand  send  seal, , 

.  rSeal.]  ••  The  other  pa- 
pers were  the  two  certmcates  of  stock  and  the 
certiflcate  from  the  proper  probate  court,  show- 
\bs  the  appomtment  and  qualification  of  the 
ddendants  as  executors.  Each  stock  certificate 
contained  the  followins^  words;  "Transferable 
only  on  the  books  of  the  said  bank,  in  jperson 
or  by  attorney,  on  surrender  of  this  certificate." 

On  November  12, 1881,  Day  &  Co.  offered 
the  stock  for  sale  at  public  auction,  and  the 
same  was,  at  Benyon'sreouest,  bought  by  Eager 
at  the  sum  of  $10,400.  Three  days  thereafter, 
November  15,  1881,  Eager  offeiea  to  the  brok- 
ers in  payment  for  the  stock  his  check  on  the 
Pacific  National  Bank.  The  bank  at  which 
the  brokers  did  business  declined  to  take  that 
check  in  its  deposit  account.  Benyon,  being 
informed  of  that  fact,  substituted  for  the  check 
of  Eager  a  cashier's  check  on  another  bank, 
which  last  check  being  paid.  Day  &  Co.,  with 
the  knowledge  of  Eager.  deliTered  to  Benyon, 
the  president  of  the  bank,  the  foregoing  c^fi- 
cates  of  stock,  with  the  power  of  attorney,  the 
certificate  from  the  probate  court,  and  other 
papers-— he  thereafter  holding  the  same  "as 
purporting  to  be  security  for  and  as  represent- 
mz  said  loan,  awaiting  tne  filling  of  Cobum's 
Older,  with  the  design  then  to  have  the  stock 
transferred  to  him  as  soon  as  his  order  had  been 
filled."  On  the  16th  of  November  the  defend- 
ants received  from  the  brokers  the  proceeds  of 
the  sale  of  the  Whitney  stock.  Benyon  ob- 
tained only  fifty  additional  shares,  for  thepur- 
Cof  filling  tne  order  of  Cobum.  All  this 
)ened  before  the  bank  suspended  on  No- 
vember 18, 1881. 

The  executors  of  Whitney  did  not  know  by 
whom  the  stock  was  bought  at  the  auction  sale, 
unless  the  knowled^  of  ue  brokers  is  to  be  im- 

guted  to  them.  Believing  In  good  faith,  and 
aving  no  reason  to  douot  that  the  purchaser 
had  caused  the  transfer  to  be  made,  neither  th^ 
nor  the  brokers  took  steps  to  ascertain  whether 
it  had  in  fact  been  done. 

They  had  no  knowledge  or  in  fonnation  until 
after  the  appointment  oithe  Receiver  as  to  the 
purpose  for  which  either  Benyon  or  Eager  held 
the  oefore-mentioned  papers  or  the  stock. 

While  the  bank  did  not  purchase  nor  intend 
to  purchase  the  stock  for  itself,  its  president,  in 
execution  of  Cobum's  order,  procuriexl  Eaeer 
to  buy  this  stock  with  funds  furnished  him  for 
that  purpose.  Cobum  did  not  take  it;  and  the 
Receiver,  after  he  took  possession,  found  the 
before-mentioned  papers  in  an  envelope  pur- 
porting to  represent  a  security  for  a  demand 
loan  to  Benyon. 

We  do  not  think  that  the  question  arising 
upon  these  facts  is  concluded  oy  any  of  the 
cases  dted  in  the  opinion  of  the  circuit  Judge,* 
or  in  those  cited  in  the  brief  for  the  Receiver,  f 
In  nearly  all  of  them,  where  the  issue  was  be- 
tween the  receiver,  representing  the  creditors, 
and  the  person  standing  on  the  register  of  the 

*  Davis  V.  Society  of  Essex,  44  Oonn.  S8S:  Adderly 
y.  Storm,  8  Hill,  684:  Anderson  v.  PhUa.  Warehouse 
CO.  Ill  U.  S.  47V,  488  rBk.  28,  L.  ed.  478. 4801;  Johneton 
-      ■     -  -  ^  l,.iL.ea.  688,^; 
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y.  Laflln.  108  U.  S.  8D0.  804  TBIr. 
Tumbull  y.  Payw>n,  96  U.  8. 418 
Bn)wn  y.  Adaxns,  6  mm.  181. 

f Dayls  v.  Steyens,  17  Blatohf .  2W ;  Irons  v.  Mfts. 
Nat  Bk.  27  IfeCL  Bop.  601;  BowdeU  v.  Nat  Bk., 
Brown*a  Nat.  Bk.  Ouee,  14S. 
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bank  as  a  shareholder,  ft  is  said,  geneTally,  that 
the  creditors  of  a  national  bank  are  entiued  to 
know  who,  as  shareholders,  have  pledged  their 
individual  liability  as  security  for  its  £bt8,  en- 
gagements and  contracts;  that  if  a  person  p&r^ 
m%U  his  name  to  appear  and  remain  in  its  out- 
standing certificates  of  stock,  and  on  its  register, 
as  a  shareholder,  he  is  estopped,  as  between 
himself  and  the  creditors  of  the  bank,  to  deny  [Mlf 
that  he  is  a  shareholder;  and  that  his  individuu 
liability  continues  untfl  there  Is  a  transfer  of 
the  stock  on  the  books  of  the  bank,  even  where- 
he  has  in  good  faith  previously  sold  it  and  de- 
livered to  the  buyer  the  certificate  of  stock, 
with  a  power  of  attorney  in  such  form  as  to- 
enable  the  transfer  to  be  made.  Some  of  the 
cases  hold  that  the  seller  Is  liable  as  a  share- 
holder, even  where  the  buyer  agreed  to  have 
the  transfer  made  on  the  books  of  the  bank,  but 
fraudulently  or  negligently  failed  to  do  so.  But 
it  will  be  found,  upon  careful  examination,  thai 
in  no  one  of  the  cases  in  which  these  general 
principles  have  been  announced,  as  between 
creditors  and  diareholders,  does  it  appear  that 
the  precaution  was  taken,  after  the  safe  of  the 
stock,  to  surrender  the  certificates  therefor  U> 
the  bank  itself,  accompanied  (where  such  sur 
render  was  not  by  the  shareholder  in  person> 
by  a  power  of  attorney,  which  would  enable  its 
officers  to  make  the  transfer  on  the  register. 
The  position  of  the  seller,  in  such  case,  is  anal- 
ogous to  that  of  a  grantor  of  a  deed  deposited 
in  the  proper  office  to  be  recorded.  The  gen- 
eral rule  is  that  the  deed  is  considered  as- 
recorded  from  the  time  of  Buch  deposit.  S- 
Washb.  Real  Prop.  B.  8.  chap.  4,  par.  58. 
Where  the  seller  delivers  the  stock  certificate* 
and  power  of  attorney  to  the  buyer,  relying- 
upon  the  promise  of  the  latter  to  have  the  nec- 
essary transfer  made,  or  where  the  certificate 
and  power  of  attorney  are  delivered  to  the  bank 
without  communicating  to  its  officers  the  name 
of  the  buyer,  the  seller  may  well  be  held  liable 
as  a  shareholder  until,  at  least,  he  shall  have 
done  aU  that  he  reasonably  can  do  to  effect  a 
transfer  on  the  stock  register. 

In  the  case  before  us  the  personal  presence 
of  the  defendants  at  the  bank  was  not  required^ 
in  order  to  secure  their  release  from  liability  a» 
shareholders.  Besides,  the  certificates  of  stock 
authorized  them  to  act  by  attorney.  Through 
their  agents,  the  brokers,  who  sold  the  stock, 
and  through  whom  they  received  the  money 
paid  for  it  ^Jiey  surrendered  the  certificatea 
and  power  of  attorney  to  the  president  of  the 
bank;  he  receiving  Uiem,  with  knowledge  not 
only  that  defendants  had  parted  with  all  title 
to  the  stock  and  had  been  paid  for  it,  but  also 
that  it  had  been  purchased  at  public  auction  by  r^utm 
Eager.  He  knew  equally  well  that  thesurren-  Loo« 
der  of  the  certificates  ana  the  delivery  of  the 
power  of  attorney  and  the  certificate  from  the 
probate  court  oomd  only  have  been  for  the  pur- 
pose of  having  it  appear,  by  means  of  a  trans- 
fer on  the  books  of  the  bank,  that  Whitney's 
executors  were  no  longer  shareholders.  The 
right  to  have  the  transfer  made,  and  thereby 
secure  exemption  from  further  responsibility, 
was  secured  to  the  defendants  both  by  the  stat- 
ute and  by  the  by-laws  of  the  bank.  They  did 
all  that  was  reqmred  by  either  as  preliminary 
to  such  transfer.  Nothing  remainea  to  be  done 
except  for  some  officer  of  the  bank  to  make  the 
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^'fomialeiitriefoiiitsbooki.  If,  when 
the  agent!  of  defendants  deHvered  the  oertifl- 
cateB  and  power  of  attornej  to  the  piesidentof 
the  bank,  the  Utter  had  gtVen  anr  intimation 
of  a  poipoae  not  to  make  ue  transfer  promptly, 
or  had  avowed  an  intention  to  postpone  action 
until  a  sufficient  amount  of  stock  was  obtained 
to  fill  Ck>bum's  order,  it  may  be  that  the  fidl- 
ore  of  the  defendants  to  take  legal  steps  to  com- 
pel a  transfer  would,  in  favor  of  the  creditors 
of  the  bank,  have  been  deemed  a  waiver  of  the 
ripht  to  an  immediate  transfer  on  the  stock  reg- 
ister. But  no  such  intimation  was  given;  no 
such  avowal  was  made.  No  objection  was 
made  to  the  power  of  attorney,  or  to  the  dis- 
chaige  of  the  defendants  from  liability.  So  far 
as  the  record  shows,  nothing  was  said  or  done 
br  the  bank's  officers  to  raise  a  doubt  in  the 
minds  of  the  defendants'  agents  that  the  trans- 
fer would  be  made  at  once. 

It  was  suggested  in  argument  that  the  defend- 
ants should  have  seen  that  the  transfer  was 
made.  But  we  were  not  told  precisely  what 
ought  to  have  been  done  to  this  end  that  was 
not  done  by  them  and  their  agents.  Had  anv- 
thing  occurred  that  would  have  justified  the 
defendants  in  believing,  or  even  in  suspecting, 
that  the  transfer  had  not  been  promptly  made 
on  the  books  of  the  bank,  they  would,  perhaps, 
hsTs  been  wanting  in  due  otligenoe  had  they 
not,  by  inn>ection  of  the  bank's  stock  register, 
asoertainea  whether  the  proper  transfer  mid  in 
fKt  been  made.  But  there  was  nothing  to  jus- 
tify such  a  belief  or  to  ezdte  such  a  suspicion. 
Their  conduct  was,  under  all  the  circumstances, 
that  of  careful,  prudent  business  men,  and  it 
would  be  a  harsh  intopretation  of  their  acts  to 
hold  (in  the  language  in  some  of  the  cases,  when 
considering  the  general  question  under  a  differ- 
ent state  of  facts)  that  ih^  allowed  or  per- 
mitted the  name  of  Whitney  to  remain  on  the 
flock  register  as  a  shareholder.  We  are  of 
opinion  tliat,  within  a  reasonable  construction 
d  the  statute,  and  for  all  the  objects  intended 
to  be  accomplished  by  the  provision  imposing 
liability  upon  shareholders  for  the  debts  of  na- 
tional banks,  the  responsibility  of  the  defend- 
ants must  be  held  to  have  ceased  upon  ttie  sur- 
render of  the  certificates  to'  the  bank  and  the 
delivery  to  its  president  of  a  power  of  attorney 
sufficient  to  effect,  and  intended  to  effect,  as 
that  officer  knew,  a  transfer  of  thestock  on  the 
books  of  the  aasociaticm  to  the  purchaser. 

Ftr  tkermBmnitiated,  the  Judgment  it  recm'Md, 
and  the  caum  remanded,  vfith  direeHone  to  enter 
ahtdgmasUfor  the  dtfendante.    Bevened, 

ThMoopy.  Test: 

James  H.  licKJeoney,  Oto^k,  Sap.  Ckrart»  U.  8. 


(5W1    SAMUXL  W.  LITTLE,  D.  B.  ALBXAN- 
DEB    AND  MARTHA  His  Wife,  8.  G. 
OWEN,  R.  H.  OAKLET  m  al.  JjJpt^, 
e. 
BZEEIEL  GILES  n  al. 

«ee  a  a  Reporter's  ed.  Bga-eoei) 
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wtditheoomplalBanti,ase.  

is  not  removattia  to  the  federal  oourt^  atthoiurh 
the  defendants  who  resided  in  another  State  aUege 
in  their  petitloii  for  removal  that  they  are  not 
jointly  interested  with  the  other  defendants,  and 
that  their  oontrorenj  with  the  oomplalnanli  is  a 

SOPftlfttO  ODO- 

iThe  eyidenoe  examined,  and  a  deed  to  a  defend- 
ant, who  was  a  resident  of  another  State  than  the 
ffrantori  and  the  oomplainantB,  held  to  have  been 
oollusiYely  made  for  the  purpose  of  confeirlnff 
jurlsdlotlon  on  the  federal  courts. 

8.  A  stipulation  that  the  decision  of  an  fsnie  In 
another  case  ahoold  be  taken  as  the  decision  in  the 
present  oa8e,so  far  as  the  issue  was  the  same,  does 
not  make  the  dedsion  of  the  drouit  court  in  ac- 
cordance with  such  stipulation  MnAiiig  upon  this 
court, 

[No.  852.] 

Submitted  Oct,  19,  ISSS.   Decided  N&t,  i,  188$. 

APPEAL  from  the   Circuit  Court  of  the 
United  States  for  the  District  of  Nebraska. 
Benerted, 
The  case  is  stated  Xnj  the  court 
Me8en.T.  M.  Marqoettt  N.  &•  Harwood* 
John  H.  Amee  and  Walter  J.  Liuiib*  for 
appellants. 

Mmr9,  !••  O*  Burr  and  J.  M.  WooIworth« 
for  appelleea. 

Mr.  Juetiee  Bradley  delired  the  opinion  of  15971 
the  court:  ^ 

The  onjrinal  hill  in  this  case  was  filed  in  Jan* 
uaiy,  1882,  in  the  District  Court  of  Lancaster 
County,  in  the  State  of  Nebraska,  to  quiet  the 
title  of  the  complaiuants,  so^e  seventy  in  num- 
her,  to  certain  lots  of  land  in  and  about  the 
Town  of  Lincoln  in  that  State,  severally  owned 
by  them  (as  they  allege)  and  derived  under 
conveyances  in  fee  from  one  Edith  J.  Dawson. 
The  bill  aUeses  that  Jacob  Dawson  died  seised 
of  the  lands  In  1869,  and  by  his  will,  dated  June 
15  of  that  year,  gave  to  his  wife,  the  said  Edith, 
all  his  real  and  personal  estate,  to  be  and  re- 
main hers,  with  full  power,  riffht  and  authority 
to  dispose  of  the  same  as  to  her  should  seem 
meet  and  proper,  so  long  as  she  should  remain 
his  widow,  upon  the  express  condition  that  if 
she  should  many  again,  then  that  all  the  estate, 
or  whatever  might  remain,  should  go  to  the  tes- 
tator's surviving  children,  share  andshare  alike, 
and  appointed  his  wife  executrix;  that  she  duly 
proved  thewiU,  and  afterwards,  in  order  to 
raise  money  to  pay  the  debts  of  her  deceased 
husband,  and  advance  her  children,  made  the 
conveyances  referred  to,  pretending  to  be,  and 
the  defendants  represented  that  she  was,  author- 
ized by  the  power  given  her  in  the  will  to  con- 
vey the  property  in  fee.  The  bill  states  these 
conveyances,  axid  alleges  that  the  complidnants, 
or  theor  nantors,  haa  severally  erected  expen- 
sive buOoings  and  made  valuable  improvements 
on  the  lands.  The  bill  further  states  that  the 
said  Edith  afterwards,  on  the  15th  of  Novem- 
ber, 1879,  was  reputed  to  have  intermarried 
with  one  Pickering,  and  that,  upon  this  mar- 
riage, the  children  and  heirs  of  the  said  Jacob 
Dawson,  namely:  William  R.  Dawson,  Albert 
L.  Dawson,  and  others  named  in  the  bUl, 
claimed  to  be  seised  in  fee  under  the  said  will, 
and  fraudulently  conspired  with  one  Highland 
H.  Wheeler  ana  one  Lionel  C.  Burr^  attorneys, 
to  cloud  and  incumber  the  titles  of  the  complain- 
ants by  various  suits  at  law,  and  to  extort  money 
from  them;  and  that  for  this  purpose  the  said  [598] 
heirs,  without  any  consideration,  but  for  the 
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pietended  oonsideration  of  $75,000,  executed 
and  delivered  to  said  Wbecler  and  Burr  a  pre- 
tended  deed  or  deeds  for  said  lands,  in  consid- 
eration whereof  it  was  agreed  that  the  latter 
should  pay  and  deliver  to  said  heirs  one  fourth 
-p&Tt  of  whatever  they  could  extort  from  the 
complainants,  and  retain  the  balance  for  them- 
selves; and  that  further  to  carry  out  this  fraud- 
ulent scheme,  Wheeler  and  Burr,  on  the  27th 
of  April,  1880,  for  the  purpose  of  prosecuting 
complfldbiants  in  the  United  States  Courts,  and 
for  no  other  consideration  whatever,  executed 
a  pretended  deed  for  said  lands  to  one  Ezekiel 
Qiles,  father-in-law  of  said  Burr,  a  man  of  no 
property  or  means,  who  resided  in  Iowa:  and 
that  they  have  already  commenced  several  vex- 
atious suits  in  ejectment  in  said  courts  against 
the  complainants,  and  threaten  to  commence 
othersw  The  bill  makes  Giles,  Wheeler  and 
Burr  and  the  Dawson  heirs  defendants,  and 
prays  against  all  of  them  an  injunction,  a  de- 
cree to  quiet  title,  and  to  cancel  the  fraudulent 
conveyances  made  by  Dawson's  heirs  to  Wheel- 
er and  Burr,  and  by  Wheeler  and  Burr  to 
GHes,  to  establish  the  complainants'  title,  and 
for  f urtlier  relief. 

Wheeler  and  Burr  and  three  of  the  heirs  of 
Dawson,  namely,  Albert  L.  Dawson,  M.  S. 
Dawson,  and  Melita  C.  D.  Tillman,  filed  a  dis- 
claimer of  imy  right,  title,  or  interest  in  the  prop- 
erty; and  affldavltB  were  filed  by  thirty-one  of 
the  oo-complainants,  denying  that  they  had 
authorized  their  names  to  be  used  in  the  bill, 
and  repudiating  all  connection  with  it. 

Giles  then,  on  the  28th  of  February,  1882, 
presented  a  petition  to  remove  the  cause,  as 
against  him,  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Nebraska,  alleging  that 
he  was  and  is  a  citizen  of  Iowa,  and  that  the 
complainants  (those  of  them  who  had  not  re- 

Eudiated  the  proceedings)  were  citizens  of  Ne- 
raska  and  other  States;  that  there  were  as 
many  different  controversies  as  there  were  com- 
plainants, each  claiming  a  separate  parcel  of 
the  land,  and  that  the  several  controversies  were 
wholly  between  each  individual  plaintiff  and 
himself,  and  were  capable  of  being  fully  de- 
termined between  them  without  the  others  being 
parties;  that  the  several  matters  in  dispute  ex- 
ceed the  value  of  $500,  etc  An  order  to  remove 
the  cause  was  made  accordingly. 

On  the  first  of  March,  1892,  a  motion  was 
made  by  the  complainants  in  the  circuit  court  to 
remand  the  cause,  on  the  firound,  amongst  other 
things,  that  it  appeared  by  the  pleadings  that 
Giles  is  not  the  leal  party  in  interest,  but  that 
Wheeler  and  Burr,  and  the  heirs  of  Jacob  Daw- 
son, are  the  really  interested  parties,  and  that 
the  action  is  brought  in  this  court  (the  circuit 
court)  for  their  benefit;  that  all  these  parties  are 
residents  of  Nebraska,  except  Giles,  who  is  a 
mere  nominal  defendant.  The  motion  to  re- 
mand was  not  granted,  although  no  action  of 
the  court  on  the  subject  at  this  time  appears  in 
the  record;  but  it  does  appear  afterwards,  as  will 
be  shown  hereafter,  that  the  motion  to  remand 
was  refused. 

On  the  5th  of  April,  1882,  Giles  filed  his  an- 
swer and  a  cross  bill.  The  answer  denies  the 
charge  of  fraud,  but  admits  that  the  only  con- 
sideration of  the  deed  from  Dawson's  heirs  to 
YRieeler  and  Burr  was  |200  and  an  agreement 
to  pay  the  heirs  one  thurd  of  the  proceeds  which 

270 


Wheeler  and  Burr  might  recover;  it  denies  that 
the  deed  to  Giles  was  made  for  the  purpose  of 
suing  in  the  courts  of  the  United  States.  It 
states  the  marriage  of  the  widow,  Edith,  and 
insists  that  her  deeds  conveyed  only  an  estate 
during  her  widowhood,  and  that  the  title  de- 
rived by  Giles  from  the  heirs  of  Jacob  Dawson 
is  valid.  It  sets  out  the  proceedings  in  various 
suits  brought  agmnst  some  of  the  complainants, 
particularly  one  in  which  the  ludgment  was 
brought  to  this  court,  by  which  the  will  of  Daw- 
son was  construed  in  favor  of  Giles  and  against 
the  title  of  complainants.  Giles  v.  Little,  104  U. 
S.  291  [Bk.  26,  L.  ed  745]. 

The  cross  bill  is  filed  acainst  all  the  complain- 
ants who  did  not  repudiate  the  suit.  It  de- 
scribes the  different  tracts  held  by  the  several 
complainants,  alleges  that  they  took  with  full 
knowledge  of  the  will;  that  Uiey  have  received 
large  amounts  of  rents  and  profits;  that  their 
pretensions  are  a  doud  on  Giles'  title,  and  prays 
for  a  construction  of  the  wQl,  a  decree  to  quiet 
title,  an  account  of  rents  and  profits,  an  injunc- 
tion, a  receiver,  etc  The  complainants  an- 
swered the  cross  bill,  amonest  other  things  de- 
nying that  Giles  had  any  real  interest,  and  again 
raising  the  question  of  Jurisdiction.  It  is  un- 
necessaiTto  notice  the  other  pleadings  hi  the 
cause .  The  parties  went  to  proofs,  and,  on  the 
final  hearing,  the  original  bill  was  dismissed  in 
June,  1883,  and  an  account  of  the  improve- 
ments erected  by  the  complainants,  and  of  the 
rents*  and  profits  received  by  them,  was  ordered 
to  be  taken  under  the  cross  bill,  and  in  Septem- 
ber, 1884,  a  decree  was  rendered  in  favor  of 
Giles,  directing  a  surrender  of  the  property 
held  by  the  complainants  respectively,  on  pay- 
ment of  the  difference,  in  each  case,  between 
the  value  of  the  improvements  erected  and  the 
rents  and  profits  received.  An  appeal  was 
taken  from  each  of  these  decrees. 

The  first  question  to  be  considered  Is  the  ju- 
risdiction of  the  circuit  court  to  hear  and  de- 
termine the  case.  The  complainants  contested 
that  Jurisdiction  from  the  time  of  the  filing  of 
the  petition  of  removal;  and  a  great  deal  of  evi- 
dence was  taken  in  reference  to  the  charge  that 
the  deed  to  Giles  was  collusivelymade  for  the 
purpose  of  making  a  case  for  the  federal  courts. 

But  before  examining  that  matter,  there  is 
another  aspect  of  the  question  which  presents 
itself  on  the  face  of  the  pleadings  as  they  stood 
when  the  petition  for  removal  was  filed.  The 
bill  charged  the  defendants  as  co-conspirators 
in  a  scheme  to  raise  a  cloud  on  the  title  of  the 
complainants,  and  to  defraud  them  of  their 

groperty.  According  to  the  allegations  of  the 
ill,  the  deed  to  Giles  was  a  link  in  the  chain 
of  fraudulent  acts  charged.  We  have  repeat- 
edly held  that  a  suit  brought  against  several 
defendants,  some  of  whom  are  citizens  of  the 
same  State  with  the  plaintiff,  charging  them  all 
as  joint  contractors  or  Joint  trespassers,  cannot 
be  removed  into  the  United  States  Court  by 
those  who  are  (itizens  of  another  State,  al- 
though they  allege  in  their  petition  for  removal 
that  they  are  not  jointly  interested  or  liable 
with  the  other  defendants,  and  that  their  con- 
troversy with  the  plaintiff  is  a  separate  one. 
We  think  that  the  present  case  is  one  of  that 
kind.  The  bill,  as  we  have  said,  charges  the 
defendants  jointly.  Giles  could  not,  by  mcrcl v 
making  contrary  averments  in  his  petition  for 
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lemoTBl,  and  setting  np  a  caae  inoonsistent  wf  th 
the  allegatioiiB  of  the  bill,  eegregate  himself 
from  the  other  defendants,  and  thus  entitle  him- 
self to  remoT6  the  case  into  the  United  States 
OouTt.  This  matter  has  been  fully  oonsidered 
in  the  following  cases:  LouimdUe  d  If.  B,  B, 
Co,  Y.  Ide.  114  U.  8.  83  [Bk.  29.  L.  cd.  68]; 
Farmtnffton  ▼.  PUUbwry,  114  U.  8.  188  [Bk. 
».  L.  ed.  114];  PMe  y.  Twdt/M  U.  8.  41 
[Bk,  29,  L.  ed.  881];  OrumpY.Thurber,  115  U. 
B.  56rBk,  29,  L.  ei  8281;  Stariny.  NewTarh, 
115  U.  8.  248  JBk.  29,  L.  ed.  888];  EHoane  y. 
Andenan.  117  U.  8.  278  [Bk.  29,  L.  ed.  899J; 
FiddUylnB.  Co.  y.  HunUnatan,  117  IJ.  8. 280 
[Bk.  39,  L.  ed.  898];  Care  y.  Vinal,  117  U.  8. 
847  [Bk.  29,  L.  ed.  912];  Mining  Co  y.  Canal 
Oo.  118  U.  8.  264  \anU,  282]. 

l^LouiwiOeA N.B.  R.O0.W. /d$,Xb»waiiy92A 
originally  brought  b^  Idein  the  Supreme  Court 
of  l^ew  York  against  soYeral  railroad  com- 
panies forming  a  continuous  line,  including 
the  plaintiff  in  error,  to  recoYer  damages  for 
the  losB  of  cotton  shipped  at  one  end  of  the 
line  and  destined  to  the  other.  The  LonisYille 
and  NaahYiUe  Company  separated  in  pleading, 
ind  denied  that  the  loss  had  occurred  on  its 
road,  and  remoYed  the  case,  as  to  itself,  to  the 
CSnmit  Court  of  the  United  States,  alleging  in 
the  petition  for  removal  that  the  controYersy 
with  it  was  a  separate  one.  The  circuit  court 
reoumded  the  case,  and  on  a  writ  of  error  we 
iffirmed  the  order  to  remand.  In  ddiYerinff 
the  opinion  of  the  court,  the  Chief  Justice  said: 
'The  claim  of  right  to  a  removal  is  based  en- 
tirely on  the  fact  that  the  Louisville  and  Nash- 
▼ine  Company,  the  petitioning  defendant,  has 
presented  a  separate  defense  to  the  Joint  action 
by  filing  a  separate  answer  tendering  separate 
iasaes  for  trial.  This,  ft  has  been  been  fre- 
qioently  decided,  is  not  enough  to  introduce  a 
•qMiate  controveisy  into  the  suit,  within  the 
meaDinff  of  the  statute.  Eyde  y.  JBiiM^104  U. 
8. 407ftk.  26,  L.  ed.  8281:  Jmw  Y.  WiwiaU, 
112  U.B.  187, 192  [Bk.  28,11  ed.  698,  695]. 
Separste  answers  l^  the  several  defendants, 
med  on  Joint  causes  of  action,  may  present  dif- 
ferent questions  for  determination,  imt  they  do 
sot  necessarily  divide  the  suit  into  separate 
eontroveraies.  A  defendant  has  no  right  to  say 
Uiat  an  action  shall  be  several  which  a  nUiintiff 
elects  to  make  Joint.  BmWi  v.  Binm,  2  Sumn. 
948.  A  sepantfe  defense  may  defeat  a  Joint  re- 
ooveiy,  but  it  cannot  deprive  a  plaintiff  of  Ids 
ri^t  to  prosecute  his  own  suit  to  final  deter- 
nunation  in  his  own  wav.  The  cause  of  action 
is  the  subject  matter  of  the  controversy,  and 
that  is,  for  all  the  purposes  of  the  suit,  what- 
ever the  plaintiff  dedares  it  to  be  in  his  plead- 

In  Pirie  y.  Toedl  [mpra\  the  case  was  one  of 
malicious  prosecution,  and  of  course,  by  the 
oonmum  law,  the  defendants  could  be  sued 
Jointly  or  severally.  But  the  plaintiff  had  elected 
to  sue  them  Jointly,  as  being  Jointly  concerned 
in  the  prosecution  complained  of.  The  Chief 
Justice  delivered  the  opinion  of  the  court,  and, 
after  citing  and  reaffirming  the  case  of  Z^tiif- 
^ia€4iN.B.B.Oo.Y. IdeM said:  "The cause 
of  acdon  is  several,  as  well  as  Joint,  and  the 
plaintifls  might  have  sued  each  defendant  sep- 
trately,  or  all  Jointly.  It  was  for  the  plaintiffs 
to  elect  which  course  to  pursue.  They  did  elect 
to  proceed  against  all  Jointly,  and  to  this  the 
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defendants  are  not  permitted  to  object  The 
fact  that  a  Judgment  in  the  action  may  be  ren- 
dered aeainst  a  part  of  the  defendants  only  doee 
not  divide  a  Joint  action  in  tort  into  separate 
parts  any  more  than  it  does  a  Joint  actton  on 
contract** 

The  present  case  is  clearly  within  the  rule 
established  by  these  and  the  other  cases  re- 
ferred to. 

But  we  are  also  satisfied  that  the  other  ground 
is  well  taken;  that  the  deed  to  Giles  was  oollu* 
sivdy  made  for  the  mere  purpose  of  riving 
Jurisdiction  to  the  courts  of  the  United  States; 
and  that  for  this  reason  the  case  should  have 
been  remanded  to  the  state  court.  We  have 
examined  the  evidence  on  this  subject  with 
some  care,  and  have  come  to  that  conclusion. 
Whether,  under  the  former  practice  of  the 
court,  the  deed  to  Giles,  being  binding  between 
him  and  his  grantors  Wheeler  and  Burr,  would 
have  been  deemed  sufficient  to  give  Jurisdiction 
to  the  circuit  court,  although  made  for  the  pur- 
pose of  suchj^insdiction,  it  is  not  necessary  to 
inquire.  We  are  satisfled  that  by  the  Act  of 
March  8, 1875,  chap.  187,  sec.  1, 18  Stat  at  L. 
470,  Congress  has  mtended  to  introduce  a  rule 
that  shall  put  a  stop  to  all  collusiYe  ahifta  and 
contrivances  for  giving  sucfa  Jurisdiction.  The 
language  of  the  fifth  section  of  that  Act  is  as 
follows:  "That  if,  in  any  suit  commenced  in  a 
circuit  court,  or  removed  from  a  state  court  to 
a  Circuit  Court  of  the  United  States,  it  shall 
appear  to  the  satisfaction  of  the  said  circuit 
court,  at  any  time  after  such  suit  has  been 
brought  or  removed  thereto,  that  such  suit  does 
not  really  and  substantially  involve  a  dispute  or 
controversy  properly  within  the  Jurisdiction  of 
said  circuit  court,  or  that  the  parties  to  said 
suit  have  been  improperly  or  coUusively  made 
or  Joined,  either  as  plaintiiEs  or  defendants,  for 
the  purpose  of  creating  a  case  cognizable  or  re- 
movable under  this  Act,  the  said  circuit  court 
shall  proceed  no  further  therein,  but  shall  dis- 
miss the  suit  or  remand  it  to  the  court  from 
which  it  was  removed,  as  Justice  may  require.'* 
Supp.  to  Rev.  Stat.  176.  Here  the  words 
"r^Y"  and  "substantially,**  and  the  expres- 
sion ''Improperly  or  collusively  made  or  Joined, 
either  as  plaintiffs  or  defendsnts,  for  the  pur- 
pose of  creating  a  case  cognizable  or  remov- 
able," are  veiy  suggestive,  and  show  that,  by 
giving  the  circuit  courts  authority  to  dismiss  or 
remand  the  cause  at  once,  if  these  things  are 
made  to  appear,  it  was  the  intent  of  Congress  to 
prevent  ana  put  an  end  to  all  collusive  arrange- 
ments made  to  give  Jurisdiction,  where  tne 
parties  really  interestea  are  citizens  of  the  same 
State.  Of  course,  where  the  interest  of  the 
nominal  party  is  real,  the  fact  that  others  are  in- 
terested who  are  not  necessary  parties,  and  are 
not  made  parties,  will  not  affect  the  Jurisdiction 
of  the  circuit  court;  but  when  it  is  simulated 
and  collusive,  and  created  for  the  verv  purpose 
of  giving  Jurisdiction,  the  courts  should  not 
hemtate  to  apply  the  wholesome  provisions  of 
the  law. 

In  Fofrmington  v.  PiMmry  [ftfpra],  where 
certain  bonds  of  a  municipal  corporation  were 
declared  void  bv  a  state  court,  as  issued  under 
an  unconstitutional  Act,  and  thereupon  the 
holders  of  some  of  the  coupons  cut  them  off 
and  transferred  th<sm  to  a  citizen  of  another 
State,  at  much  less  than  their  face  value,  and 

871 


[•08J 


605-eoe 


SUFHKMIt  COTTRT  OF  TH1B  UhITRD  STATBi. 


Oct.  Term, 


took  hi«  note  therufor,  with  an  agreement  that 
he  should  give  them  one  half  of  what  he  might 
recover,  and  tiie  transferee  then  brought  suit 
in  the  Circuit  Ck>urt  of  the  United  States,  we 
held  that  this  was  a  collusive  transfer,  and  with- 
in the  provisions  of  the  fifth  section  of  the  Act 
of  1875.  The  Chief  Justice,  in  delivering  the 
opinion  of  the  court,  after  showing  that  the  ques- 
tion of  colorable  transfers  to  create  a  case  for 
the  federal  courts  was  formerly  presented  for 
the  most  part  In  writs  for  the  recovery  of  real 
property,  and  could  only  be  raised  by  plea  in 
abatement;  and  that  if  the  transfer  was  shown 
to  be  fictitious  and  colorable  such  plea  would 
be  sustained,  added:  "Such  was  the  condition 
of  the  law  when  the  Act  of  1875  was  passed, 
which  allowed  suits  to  be  brought  by  the  as- 
signees of  promissory  notes  negotiable  by  the 
law  merchant,  as  well  as  of  foreign  and  domes- 
tic bills  of  exchange,  if  ttie  necessary  citizenship 
existed.  This  opened  a  wide  door  for  frauds 
upon  the  Jurisdiction  of  the  court  by  collusive 
transfers,  so  as  to  make  colorable  iMurties  and 
create  cases  cognizable  by  the  courts  of  the 
United  States.  To  protect  the  courts  as  well  as 
parties  against  such  frauds  upon  their  Jurisdic- 
tion, it  was  made  the  duty  of  a  court,  at  any 
time  when  it  satisfactorily  appeared  that  a  suit 
did  not  'really  and  substantuuly  involve  a  dis- 

Sute  or  controversy'  properly  within  its  juris- 
iction,  or  that  the  parties  had  been  improperly 
or  coUusively  made  or  Joined,  for  the  purpose 
of  creating  a  case  cognizable  under  that  Act, 
*to  proceed  no  further  therein,'  but  to  dismiss 
the  suit,  or  remand  it  to  the  state  court  from 
which  it  had  been  removed.  The  old  rule  es- 
tablished by  the  decisions,  which  required  all 
objections  to  the  citizenship  of  the  parties,  un- 
less shown  on  the  face  of  the  record  to  be  taken 
by  ^lea  in  abatement  before  pleading  to  the 
merits,  was  changed,  and  the  courts  were  given 
full  authority  to  protect  themselves  against  the 
false  pretenses  of  apparent  parties.  This  is  a 
salutary  provision  which  ought  not  to  be  neg- 
lected, it  was  intended  to  promote  the  enois 
of  Justice,  and  is  equivalent  to  an  express  enact- 
ment by  Congress,  that  the  circuit  courts  shallnot 
have  Jurisdiction  of  suits  which  do  not  really  and 
substantially  inYolre  a  dispute  or  controversy 
of  which  they  have  cognizance,  nor  of  suits  in 
which  the  ptutles  have  been  improperly  or  col- 
lusively  made  or  loirM  for  the  purpose  of  cre- 
ating a  case  ooffniable  under  the  Act." 

An  examhiation  of  the  evidence  in  the  pres- 
ent case  shows  condusiyely,  as  it  seems  to  us, 
that  it  is  one  of  the  kind  referred  to  by  the  Chief 
Justice. 

The  widow,  Edith  J.  Dawson,  was  married 
to  her  second  husband,  Rckering,  November 
15, 1879.  Pickering  vras  sworn  as  a  witness, 
and  says  that  the  inarriage  was  delayed  some 
time  on  the  suggestion  of  Mrs.  Dawson  that  she 
must  first  sell  her  property  and  give  her  chil- 
dren a  chance  to  make  a  contract  with  Wheeler 
and  Burr.  She  denies  this,  it  is  tnie,  but  the 
facts  seem  to  corroborate  Pickering's  story. 
She  certainly  did  dispose  of  most  of  the  lands 
before  the  marriage  at  prices  based  upon  the 
supposition  that  she  could  convey  a  fee;  and, 
in  evident  anticipation  of  the  marriage— for  it 
was  on  the  tapis  for  a  considerable  time— on  the 
15th  of  September,  1879,  the  heirs  conveyed  thefar 
interest  in  the  property  to  Wheeler  and  Burr; 
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and  on  the  10th  of  November,  onlv  five  days 
before  the  marriage,  Wheeler  ana  Burr  exe- 
cuted an  agreement  with  the  heirs  that  when- 
ever they  (Wheeler  and  Burr)  should  come  into 
possession  and  be  seised  in  fee  simple  absolute 
of  the  estate,  or  any  part  thereof,  they  would 
quitclaim  to  the  he&s  one  undivided  tnird  in- 
terest, or  pay  them  the  value  of  such  third  in 
cash.  This  agreement  was  really  the  whole  con- 
sideration of  the  conveyance. 

The  next  thing  done  was  the  making  of  the 
deed  from  Wheeler  and  Buit  to  Giles,  dated 
April  27, 1880,  for  the  nomhial  consideration  of 
$75,000,  but  really  for  no  consideration  at  all 
except  an  agreement  between  them,  of  the  same 
date  as  the  deed,  by  which  Wheeler  and  Bun- 
agreed  to  prosecute  all  suits  against  cJaimants. 
at  the  expense  of  Qiles,  for  the  possession  of 
the  premises,  and  to  render  or  procure  all  neces- 
sary legal  assistance  for  such  purpose;  and  Giles 
agreed  to  pay  all  expenses  of  such  suits,  and, 
in  the  event  of  final  success  of  any  such  suits, 
to  pay  Wheeler  and  Burr  the  value  of  one  third 
of  the  lands  recovered,  and  to  assume  and  dis- 
charge all  indebtedness  arising  by  reason  of  the 
contract  of  November  10, 1879,  made  with  the 
Dawson  heirs.  A  little  later  Giles  gave  Burr 
(who  was  his  son-in-law)  a  full  power  of  attor- 
ney to  act  for  him  in  the  matter;  to  sue,  recover 
possession,  sell,  lease,  mortgage  and  otherwise 
dispose  of  the  lands,  and  execute  deeds,  and 
other  instruments  to  that  end,  and  to  manage 
and  control  the  properly.    But  it  nowhere  ap- 

Sears  that  Giles  ever  aavanced  any  money  or 
id  anything  in  the  matter. 

Now,  who  was  Giles,  who  entered  into  this 
large  speculation  In  real  estate  in  Lincoln, 
amounting  in  value  to  over  $75,000,  and  hi  the 
hands  of  adverse  claimants,  agamst  whom  suits 
would  have  to  be  brought  to  get  possession? 
He  was  a  poor  farmer,  living  in  Clay  County, 
Iowa,  two  hundred  and  fifty  or  three  hundred 
miles  from  Lincoln.  He  had  never  seen  the 
property;  he  did  not  know  its  yalue;  he  had 
never  been  at  Lincoln:  and  when,  some  time 
after  the  deed  was  maae  to  him,  he  was  told 
that  the  property  was  worth  $75,000,  he  seemed 
ffreatly  surprisea.  He  further  admitted  that  he 
had  neyer  had  the  deed  in  his  possession,  and 
had  never  seen  it.  The  record  has  a  large  mass 
of  evidence  on  the  subject,  pro  and  eon,  which 
it  is  unnecessary  to  repeat  The  contemporary 
declarations  of  &urr  are  equally  suggestive.  Ble 
is  proved  to  have  admitted  that  the  deed  was 
mi^e  to  Giles  in  order  that  suit  might  be  brought 
hi  the  United  States  court.  In  July,  1880,  he 
wrote  a  long  and  ureent  letter  to  William  R 
Dawson,  one  of  the  neirs,  in  which  he  speaks 
of  the  case  as  his  and  thein,  and  that,  if  prop- 
erly managed,  it  would  make  all  of  them  rich. 
Amongst  other  things,  this  is  what  he  says: 

"Your  letter  of  late  date  was  received,  and  I 
want  to  reply  to  some  thincs  relating  to  the  suit 
of  the  Datosan  Eeirt  y  liaean.  I  have  but 
very  little  doubt  in  my  mind  but  what  I  shall 
within  four  years  from  to-day  win  this  suit  and 
first  you  heirs  all  this  property  back  a^ain,  and 
thereby  not  only  vaa&e  myself,  but  all  of  you 
hehrs,  independently  rich.  Of  course  it  is  a  long 
and  tiresome  and  expensive  suit,  but  I  expect 
and  know  that  now,  while  commencing  the 
same.  Tet  you  heirs  are  all  interested  with 
me,  and  must  help  me  all  you  can,  as  the  men  I 
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must  fl^  an  rich  and  numeroiu,  and  will  do 
all  they^  can  to  delay  and  hurt  my  proapects 
to  win  the  case.  Qaley  is  already  helpinff  them 
iH  becan,  by  saying  that  he  saw  the  willabout 
one  year  after  it  was  put  in  court;  that  your 
ftther  at  the  time  of  his  death  was  heavify  in 
debt— to  the  full  extent  of  his  property,  viz. : 
IIO.OOO. etc.,  and  that  H.  8.  Jennings  drew  the 
will"  Thia  evidence  might  not  he  admissible 
against  Giles,  if  it  did  not  appear  (as  it  does) 
that  they  were  all  oonoemea  and  implicated 
togerher  in  canying  out  the  general  scheme, 
Burr  being  the  alter  ego  of  Giles,  and  Giles  ox 
Burr. 

Much  more  evidence  to  the  same  purport  is 
contained  in  the  record;  and  although  counter- 
eyidenoe  was  adduced  by  the  defendants,  we 
Uiink  that  the  weight  of  it  all  is  decidedly  to 
the  effect  that  Giles  really  had  no  interest  in 
the  matter,  and  that  the  deed  to  him  was  made 
(or  the  sole  purpose  of  giving  the  circuit  court 
Jorudiction.  Seine  of  this  opinion^  we  think 
that  the  court  was  m  error  in  not  remanding 
the  case  to  the  state  court 

It  is  contended  by  the  appellees,  however, 
that  the  dedsion  of  Uie  judge  In  the  case  at  law 
of  Giles  against  Owens  et  €U,  upon  the  plea 
in  abatement  in  that  case,  in  which  the  issue  was, 
whether  the  deed  to  Giles  wascollusivelymade 
for  the  purpose  of  bringing  suit  in  the  United 
States  court,  concludes  the  appellants  on  that 
pobt.  A  stipulation  was  entered  into  between 
the  parties  in  this  case  that  the  issue  on  said 
plea  in  abatement  should  be  tried,  and  that  the 
decision  thereon  should  be  taken  and  entered 
of  record  as  the  decision  upon  the  pleas  filed  in 
!oar  other  actions  at  law  against  other  parties, 
and  also  of  the  issues  in  this  suit  as  far  as  they 
ve  the  same. 

All  that  this  stipnlfiSJon  amounts  to,  so  far  as 
it  affects  this  case,  is,  that  the  trial  and  decision 
in  the  law  case  should  be  regarded  as  the  decis- 
ion in  this.  It  is  the  same  as  if  an  issue  had 
been  directed  by  the  circuit  court,  and  a  verdict 
iksd  been  rendered.  The  decision  of  the  Judge 
was  adverse  to  the  appellants  and  in  favor  of 
OileB;  and,  so  far  as  this  case  is  concerned,  that 
decision,  by  virtue  of  the  stipulation,  is  to  be 
coDsiderBd  as  the  decision  of  the  circuit  court, 
tad  Dothine  more.  But  all  the  evidence  taken 
OB  that  trial  is  incorporated  into  this  case,  and  is 
DOW  before  us.  If  we  are  satisfied  that  the 
^K>le  evidence  in  the  case,  taken  together,  in- 
dodmg  that  before  the  Judge,  does  not  support 
the  decision,  we  are  not  bound  by  it.  We  have 
aheady  stated  our  conclusion. 

The  stipulation  above  referred  to,  and  the 
adoption  therobv  of  the  Judge's  decision  in  the 
case  at  law,  as  the  decision  (n  the  circuit  court, 
ohriates  another  objection  made  by  the  appel* 
lee;  U)  wit,  that  no  dedsion  of  the  chrcuitoourt 
was  ever  made  <m  the  motion  to  remand  the 


The  decreei  cf  the  Oireuit  Churt  are  rewned, 
4^  t^  eatue  remanded,  mith  direeHone  to  remand 
the  eame  tothe  Distriei  Court  cf  Lancaster  Coun^ 
%  ftomuikUh  it  toae  removed. 

^^naoopj.   Test: 

* 1 H.  MoB^enDey,  Glertc  8uj».  Court.  U.  8. 
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JA0K80NVILLB,    PBNSACOLA    ANB      I^^®^ 
MOBILB    BAILBOAD    COMPANY, 

UNITED  STATES. 

(See  &  a  Beporter*8  ed.  ess-esoi) 

Act  ef  Oongreee  granting  land  to  railroad  eor- 
ftoratiorh-eonetruetion  qf  provieion  as  to  car* 
rying  maUr— power  of  Fietmaster-Oeneral. 

1.  The  aDpf^klfuit  wan  aid^  in  tbe  ooDStruotJQQ  of 
tts  road  by  a  gr^nt  of  land  from  tUe  Unltjed  Stat^ii. 
The  ffmntimf  Act  coiitnlned  a  provision  that  the 
miiLlbt  ihoulrt  t>e  carrlnd  over  tho  road  af.  such  ratea 
afl  0>nflrr*Mfl  ml^lit  ditf'*!!  and,  iintU  the  pricfis  should 
be  Si.*  EL^ed,^  the  Pofiitiaaet^r^tieueral  ehuuid  huve 
pt>wpr  to  fletiinnlne  tbe  bhiuo.  Apt>ellant  had  a 
writt^en  coti tract  for  tbe  ecirrjin^  of  tne  mftilfl  ftfym 
July  I,  isn  to  Hliinf;  a),  1875,  at  prflsorlbed  mtea. 
After  the  tt^rmiDutiun  of  tbijii  cotitnM^t  appellant 
ocu tinned  Ui  frnrry  the  mfdl^  until  June  30,  18flQ. 
Mtirciiii  21,  1870.  the  Fcwtmnator-Genoral  fiied  the 
ooinprensatlon  at  a  ivm  ratP  until  Juno  30^  18(76. 
FtJrrhAT  i^luotkitie  were  made  under  the  Acta  of 
July  IS,  1876,  and  June  17^  l^B,  In  e^ch  eiJBe  notlcM 
WHS*  g-iveii  the  Company,  au(t  the  uervice  wau  con- 
tlnned  and  the  reduced  price  recelr^  by  It  with- 
out oMrMitinn. 

£.  On  a  petition  flk^d  tu  recov er  the  d Iff eTonoe  be- 
tween the  price  allowed  anil  the  prloe  flLced  pr&- 
ylouB  tf>  July  1,  l^Trt,  tieM  : 

Thfit  no  impUcation  am^e  thftt  fuoh  wqm  to  be 
the  oompcuflatuju,  either  f  rv>m  the  continuation  of 
the  «ii*?rvjce  by  the  PoatmaBti^r- General  after  jijne 
80,  l-STfl,  wStho^rt  objectlOTi,  tyr  frrim  the  fact  thnt, 
UE'ler  the  rt'irulatitiiUH  of  the  Depflrtuient,  appel- 
lant's mnd  fell  within  Uxe  sectloo  in  which  con- 
tracta  were  to  be  made  for  four  ye&iv  from  Judo 
80,  IflTOb 

[No.  867.] 
Argued  Get,  tl,  1886.    Decided  Nov.  1,  1886. 

APPEAL  from  the  Court  of  Claims.  Affirmed 
The  case  is  stated  by  the  court. 
Messrs.  S.  F.  PhiUips,  A.  J.  WiUard  and 
8.  M.  Lake,  for  appellant 
Mr.  JL  M.  Watsoiit  for  appellee. 

Mr.  Justice  Field  deUvered  the  opinion  of    [627] 
the  court: 

The  petitioner,  the  Jack8onYille,Pensacola  and 
Mobile  Bailroad  Company,  was  incorporated 
under  the  laws  of  Florida,  and  aided  in  tbe  con- 
struction of  its  road  by  a  grant  of  land  from 
the  United  States.  The  Act  making  the  grant 
contained  a  clause  providing  that  the  mails  of 
the  United  States  should  be  transported  over 
the  road  and  its  branches  under  the  direction  of 
the  Postmaster-Oeneral,  at  such  price  as  Con- 
gress might,  by  law,  direct;  and  that  until  the 
price  should  be  thus  fixed,  the  Postmaster-Cen- 
eral  should  have  power  to  determine  the  same. 
11  Stat  at  L.  chap.  81,  sec.  5.  This  provision 
was  a  condition  attending  the  grant,  with  which 
the  Company  could  not  refuse  to  comply  with- 
out subjecting  itself  to  a  claim  for  damages  on 
the  part  olt  the  Government,  and  possibly  to  a 
forfeiture  of  the  gnnt  As  was  said  m  the 
case  of  Ohio.  <t  2^.W.  B.  B.  Oo.v.  United  States, 
104  U.  S.  eSO  [Bk.  26,  L.  ed.  891],  the  power 
thus  vested  in  the  Postmaster-General  to  estab- 
lish the  price  includes  the  power  to  prescribe 
the  period  ot  its  duration.  He  might,  if  he 
thought  expedient,  and  in  many  cases  it  would 
be  80,  prescribe  specially  for  the  sei-vice  of  each 
day.  There  may  be,  under  some  circumstanc- 
es, temporary  dificulties  of  transportation 
which  would  call  for  frequent,  and,  perhaps^ 
daily  changes  in  the  prices  allowed.  When 
however,  a  price  is  a^preed  upon  for  a  pveecribed 
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leirioe  for  a  dailgiiated  period,  and  there  are 
collateral  BtipfalatioDS  annexed  to  the  aame 
which  oould  not  be  exacted  by  the  Government, 
without  the  assent  of  the  company,  as,  for  in- 
stance, the  giving  of  sureties  for  the  perform- 
ance of  the  service  in  a  particular  way,  then,  as 
held  in  the  case  cited,  a  contract  is  created 
which  cannpt  be  disregarded  by  the  Govern- 
ment without  a  breach  of  sood  faith.  But 
where  no  such  collateral  stipulations  are  made, 
and  no  duration  of  time  is  prescribed,  but  the 
1 628]  service  is  exacted  simply  from  the  obligation 
growing  out  of  the  acceptance  of  thQ  condition 
of  the  land  grant,  it  rests  in  the  discretion  of 
the  Postmaster-General  to  change  the  price, 
from  time  to  time,  as  in  his  judgment  the  pub- 
lic interests  may  require.  It  is  not  to  be  pre- 
sumed that  in  sueh  matters  he  vtill  act  in  an 
arbitrary  or  unreasonable  manner.  For  any 
abuse  of  his  authority  there  is  Che  security 
which  exists  with  reference  to  the  action  of  afi 
heads  of  the  Executive  Departments,  in  their 
responsibility  to  their  supenor,  and  liability  to 
be  called  to  account  by  Congress.  No  abuse  of 
authority,  however,  is  suggested  in  the  present 
case.  An  error  of  construction  as  to  the  rights 
of  the  petitioner  is  alone  alleged. 

It  appears  ffom  the  record  that  the  petitioner 
had  a  written  contract  vrith  the  Government 
for  the  transportation  of  the  ma^  between  cer- 
tain desigiiated  points,  from  July  1,  1871,  to 
June  80,  1875,  at  prescribed  rates;  that  the  con- 
tract contained  various  stipulations  on  the  part 
of  the  Company  as  to  the  manner  in  which  the 
service  should  be  pe^ormed,  the  free  transpor- 
tation of  special  agents  of  th6  Department,  its 
liability  to  fine  for  neglects  and  omissions  of 
duty,  and  for  the  giving  of  adequate  sepiority 
for  the  performance  of  its  undertaking.  The 
price  for  the  service  was  prescribed,  and  no 
question  is  made  as  to  the  ennre  and  satisfactory 
nilfillment  of  the  contract  by  the  Company,or  o( 
the  payment  of  the  compensation  stipulated  by 
the  Government.  After  the  termination  of  this 
contract  the  petitioner  continued  to  carry fthe 
mail  as  previously,  without  any  notice  from  the 
Postmaster-General  that  the  price  to  be  allowed 
for  the  service  would  be  in  any  respect  differ- 
ent,, until  the  21st  of  March,  187d,  when  he 
fixed  the  rate  of  compensation  at  a  less  sum  for 
the  service  until  June  80,  1876.  The  service 
was  performed  by  the  Company,  notwithstand- 
ing the  reduction  made,  and  the  reduced  price 
was  received  without  objection. 

From  the  first  of  July,  1876,  untQ  June  80, 
1880,  the  same  service  was  performed  by  tiie 
Company;  but  further  reductions  from  the 
compensation  previously  allowed  were  made 
under  the  Acts  of  Congress  of  July  19,  1876, 
(6C9]  and  of  June  17,  1878.  Notice  of  them  was 
given  to  the  Company,  but  the  service  by  it 
was  continued,  and  the  reduced  price  was  re- 
ceived, also,  vrithout  objection.  It  is  now 
claimed  that  the  Company  is  entitled  to  the  dif- 
ference between  the  price  thus  allowed  and  the 
price  paid  previous  to  July  1, 1876.  It  is  to  re- 
cover such  difference  that  the  petition  is  filed; 
tiie  contention  being  that,  by  the  continuation 
of  the  service  of  the  Company  after  June  80, 
1876,  without  objection  from  the  Postmaster- 
General,  a  contract  was  implied  that  the  same 
compensation  should  be  subsequently  allowed. 
At  this  time,  also,  by  regulation  of  the  De- 
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partmcnt,  the  UutUxi  States  were  divided  into 
four  contract  sections.  A  general  letttng  fot 
one  of  these  sections  was  to  take  place  every 
year,  and  contracts  were  to  be  then  made  for 
four  consecutive  years,  commencing  on  the  first 
of  July.  The  road  of  the  petitioner  was  with- 
in the  section  in  which  contracts  were  to  end  on 
June  80, 1875,  until  the  regulation  was  altered, 
when  it  came  within  the  section  in  which  con- 
tracts were  to  end  on  June  80, 1876.  From 
this  hitter  fact,  that  the  road  was  thus  within 
the  section  in  which  contracts  were  to  be  made 
for  four  years  from  July  1,  1876,  it  is  further 
contendea  that  the  contract  implied  from  the 
service  afterwards  rendered,  as  mentioned 
above,  was  to  continue  for  four  years. 

The  answer  to  both  positions  is  obvious.  By 
the  condition  containea  in  the  land  grant,  the 
Company,  as  already  stated,  was  to  transport 
the  mail  at  such  price  as  the  Postmaster-Gen- 
eral should  determine,  unless  fixed  by  the  law 
of  Congress.  No  implication  could,  therefore, 
arise  from  the  continuance  of  the  service,  otlier 
than  that  the  Company  was  carrying  out  the 
obligation  imposed  by  us  acceptance  of  the  land 
grant.  Without  specific  stipulations  by  sure- 
ties, there  could  be  no  obligation  on  their  part 
for  the  Company;  nor,  without  specific  stipula- 
tions by  the  Company,  could  there  be  any  re- 
Suirement  on  its  part  to  perform  many  of  the 
uties  spedaUy  designated  in  the  written  con- 
tract The  Postmaster -General  may  have 
deemed  it  expedient  for  the  public  interest  to 
change,  enla^,  or  omit  entirely  the  require- 
ments previously  prescribed,  and  to  call  for 
othen  of  a  different  character.  No  implication 
can  arise,  one  way  or  the  other,  from  his  inac- 
tion. All  that  the  Company  could  ask  or  ex- 
pect under  the  law  was  that  he  should  pre- 
scribe a  reasonable  compensation  for  its  service, 
and  that  the  service  would  be  continued  so  long 
as  the  public  Interests  should  require.  No  im- 
plication of  law  could  extend  further  than  this. 

And  as  to  the  alleged  duration  of  four  yean, 
it  is  sufficient  to  say  that  the  regulation  of  the 
Department  referred  to  was  dengned  only  to 
farther  the  administration  of  the  postal  service^ 
not  to  impose  any  obligation  on  the  Postmaster- 
General;  and  it  would  be  against  all  analogies 
to  hold  that  a  continuance  of  service,  after  the 
termination  of  a  written  contract  for  years,  cre- 
ates an  obligation  of  a  renewed  contract,  not 
merely  upon  a  like  compensation,  but  for  the 
same  duration  of  time.  There  is  no  principle 
that  could  justify  the  implication. 

Decree  affirmed. 

True  copy.   Test: 

James  H.  MoKenney,  Clerk,  Sup.  Oourt,  U.  B^ 


Bit  parte: 

In  the  Matter  of  the  PHENIX  INSUR- 
ANCE COMPANY  OP  BROOKLYN,. 
NEW  YORK,  VT  AL.,  FMitionen, 

(8ee  8.  a  Beporter*B  ed.  aO-OSS.) 

Adunraltp—juriadietion  efdietriet  eourU—peti- 
turn  for  limitation  qf  UabiUtp-^writ  of  pro- 
hOniian, 

1.  A  District  Oourt  of  the  United  States,  as  a  court 
of  admiralty,  has  no  Jurisdiction  of  a  suit,  either  in 
rem  or  in  perKmom,  brought  b7  a  aofferer  from  a 
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llie,aneged  to  have  beeo  let  on  land  bj  tlie  neffU- 
nooe  ot  a  pcMsf  ng  veBsel,  «d  recoTOr  damage!  from 
Qie  veasel  or  her  owner.  ..,.., 

1  A  district  court  cannot  take  Mrisdlction  in 
•dmiraltY,  of  a  petition  for  a  limitation  of  liability, 
where  It  would  not  have  had  cognizance  In  adml- 
lalty  originally  of  the  cause  of  action  involved. 

8.  Where  it  appears  upon  the  face  of  theproceed- 

aS8  that  a  district  court  has  no  Jurisdiction  of  an 
miralty  case,  the  case  is  one  for  a  writ  of  prohi- 
bition. 

[No.  4,  Orig.] 
Amwi  Od,  If.  188S,    DeSded  Ni^.  U  iSSS. 

PETITION  for  s  wilt  of  prohibition.  AU 
lowed. 

The  case  ia  stated  bv  the  oourt. 

Mr.  Robert  Raean  support  of  the  petitioii : 

If  the  Act  of  1851  does  embrace  injuries  to 
real  estate  on  land,  a  question  which  we  do  not 
here  discuss,  the  Distnct  Courts  of  the  United 
S^tes,  neither  under  the  statute  nor  b^  the 
Rales  in  Admiralty,  promulgated  by  the  United 
States  Supreme  Court  In  that  proceeding,  have 
jorisdiction  to  give  the  petitioner  the  i^llef 
which  it  seeks,  the  tort  complained  of  not  being 
tmaritiine  tort,  and  as  such,  not  within  the 
admiralty  and  maritime  Jurisdiction. 

That  (he  case  is  not  within  the  admiralty  and 
maritime  jurisdiction  is  not  now  an  open  ques- 
tion. 

The  Plym^mth,  8  Wall.  20  (70  U.  8.  bk.  18, 
L  ed.  125);  The  Prof.  Mane,  28  Fed.  Rep.  808; 
The  Maud  W^ter,  8  Ben.  547;  Ths  Bock  Island 
Bridge  Case,  6  Wall.  218  (78  U.  S.  bk.  18,  L. 
ei758);  TheNea  Cochran,  1  Brown,  Adm.  162; 
The  Ottawa,  1  Brown.  Adm.  856. 

The  tort  complained  of.  not  being  a  maritime 
one,  and  as  a  consequence  the  admiralty  with- 
out jurisdiction,  the  admiralty  court  is  not  com- 
petent to  herehi  determine  the  facts  out  of 
which  the  liability  and  its  limitation  grew.  It 
is  only  in  such  cases  as  are  within  the  admiralty 
jurisdiction  that  its  courts  can  properly  hear 
and  decide  the  matter  in  dispute. 

Et  parte  Hagar,  104  U.  S.  620  (Bk.  "26,  L. 
ed.  816);  Ex  parts  Ferry  Co,  104  U.  S.  519  (Bk. 
26,  L.  ed.  815);  m  parts  Pa.  109  U.  8. 175  (Bk. 
S7,  U  ed.  894). 

The  oourt  must  rightfully  g^  jurisdiction 
before  it  can  proceed  to  do  this.  The  case  must 
be  of  admiralty  cognizance.  In  the  case  at  bar, 
tiie  vessel  was  not  seized  upon  any  libel  filed; 
no  proceedings  were  in  the  registry  of  the  court 
aad  DO  cause  was  pending  In  such  courts;  under 
luch  circumstances  the  court  cannot  attempt  to 
take  jurisdiction  and  proceed  to  take  cogniz- 
tnce  of  matters  over  which  it  has  not  admiralty 
jurlBdiction;  and  when  it  does  so  it  falls  within 
the  duty  of  this  oourt  under  the  Act  of  1789  to 
issue  a  writ  of  prohibition  to  the  district  6ourt. 

Rer.  Stat  6b8. 

The  writ  of  prohibition  has  been  used  time 
out  of  mind  to  restrain  the  admiralty  from  tak- 
mg  jurisdiction  of  things  occurring  on  land. 

Qodolphin,  Adm.  Jur.  cap.  6,  p.  71;  Rex  ▼. 
JJrwro,  12  Mod.  184, 15;  Qrant  v.  Qmdd,  2  H. 
BL  WmoO;  Smart  Y.  Wolfe,  8  Term,  847;  Velt- 
haeen  y,  Qrmdey,  8  Term,  815;  1  Comyns,  876; 
Bm  Y.  Walker,  2  Wils.  264;  Ktng  v.  Casks  of 
Brandy,  8  Ha^.  280;  The  Meafior  Robertson, 
6  C.  Bob.  89;  ThePMie  Opinion,  2  Hagg.  898; 
The  Etua  Jane,  8  Hagg.  835. 

It  is  confessed  that  the  district  court  has  no 
lorisdicdon  to  tiy  the  subject  matter  of  the  tort 
In  controversy  but  it  is  denied  that  a  mistake 
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in  deciding  to  exercise  its  jurisdiction  win  jus- 
tify a  writ  of  prohibition.  The  jurisdiction  of 
the  admiralty  is  not  general  over  torts  com- 
mitted on  land;  it  has  no  jurisdiction  whatever 
and  therefore  has  no  power  to  decide  that  the 
wrong  doer  may  escape  liability  on  any  terms. 
It  neither  can  give  judgment  against  the  de- 
fendant for  the  tort  committed,  nor  satisfy  the 
judgments  of  common-law  courts.  If  it  attempts 
it,  it  is  a  usurpation  of  jurisdiction,  and  not  a 
mere  error  in  the  general  exercise  of  its  powers 
within  the  limits  of  its  legitimate  jurisdiction, 
and  this  usurpation  may  be  prevented  by  pro- 
hibition. 

Bradley  v.  FiOior,  18  Wall.  885  (80  U.  8.  bk. 
20,  L.  ed.  646);  Ex  parte  Lange,  18  WalL  168 
(85  tJ.  8.  bk,  21.  L.  ed.  878). 

Messrs.  Geo.  G.  Greene*  Jas.  G.  ^en- 
hinm^Jno.  J.  Fish,  Fred.  C.  Winkkrtaid  A.  A. 
L.  Smith,  for  respondent: 

The  statutory  rule  of  limited  liability  is  a 
maritime  rule  or  regulation  which  courts  of 
admiralty  and  maritime  jurisdiction  have  juris- 
diction to  enforce. 

While  federal  courts  cannot,  under  the  Con< 
Btitution,  be  given  jurisdiction  m  admiildty  of 
cases  not  inherently  of  admiralty  jurisdiction, 
the  maritime  law  may  be  changed  by  Congress. 

Ths  Lottawanna,  21  Wall.  ££8  (88  U.  8.  bk. 
22.  L.  ed.  654);  Proo.  A  N.  T.  8.  8.  Co.  v.  mil 
Jtffa.  Co.  109  U.  8.  589  (Bk.  27.  L.  ed.  1042). 

And  when  a  case  arises  under  the  maritime 
law  as  changed  or  established  by  Congress  it  is 
a  maritime  case,  although  it  would  not  have 
been  before  the  change^  jurisdiction  of  which 
belongs  to  t&e  federal  courts  as  courts  of  admi- 
ralty and  maritime  jurisdiction.  The  case  of  the 
respondent,  then,  beinff  within  the  statutory 
limitation  of  liability,  if  Uiat  limitation  is  a  man- 
time  rule  or  regulation,  whether  the  damage 
'by  ^e  vessel  is  on  land  o^  water,  the  enforce- 
ment of  that  regulation  by  the  respondent's  pro- 
ceeding must  w  a  maritime  case.  The  vice  of 
the  contention  of  the  other  side,  that  the  sub- 
ject of  this  proceeding  being  a  tort  or  the  en- 
forcement of  liability  for  a  tort  not  maritime 
nor  of  admiralty  jurisdiction — The  Plymouth,  8 
Wall.  80  (70  U.  8.  bk.  18,  L.ed.  125)— therefore 
tiie  proceeding  cannot  be  maintained,  consists 
in  the  assumption  that  such  is  the  subject  of 
the  proceeding;  whereas,  that  subject  is  the  en- 
forcement of  the  limitation  of  such  liabilitr — 
of  the  commercial  regulation  of  Congress.  That 
regulation  being  one  which  Congress  could 
rightfully  make,  it.  must  have  power  to  provide 
for  its  enforcement;  and  as  it  is  a  regulation  of  a 
maritime  subject— ships  and  shipping  or  com- 
merce by  water— it  is  a  maritime  regulation; 
jurisdiction  of  the  enforcement  of  which  Con- 
gress may  repose  in  the  federal  courts,  under 
Uie  prov&on  of  the  Constitution  that  the  judi- 
cial power  of  the  United  States  shall  extend  to 
all  cases  of  admiralty  and  maritime  jurisdiction. 
The  rule  is  equally  maritime  whether  it  pro- 
tects against  liability  for  damage  done  by  the 
ship  on  water,  or  on  land.-  It  is  the  thing  pro- 
tected that  characterizes  the  rule,  not  the  thing 
against  which  protection  is  given;  and  the  thing 
protected  being  shipping  and  commerce  by 
water,  the  rule  Is  mantime. 

Prov.  AN.T.S.  a.  Co.  r.  EBU  Vfg.  Co.  109 
U.  8.  598  (Bk.  27,  L.  ed.  1044);  N(mBich  Co.  v. 
WrigU,  18  Wall  104  (80  U.S.  bk.20,  L.ed.  586). 
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Error  of  tlic  df.Mri'  t  court  in  nu^afnfng  the 
foTogoing  positions  does  not  warrant  a  writ  of 
prohibition;  but  the  mistake,  if  any,  must  be 
<*orrected  on  appeal. 

Tbe  writ  of  prohibition  is  an  extraordinary 
lesral  remedy  used  to  prevent  an  inferior  tribu- 
nal from  usurping  lurisdiction  or  abusing 
power.  It  is  never  allowed  except  in  cases  of 
usurpation  or  abuse  of  power,  and  not  then 
unless  other  existing  remedies  are  inadequate 
to  afford  relief.  If,  uere.fore,  the  inferior  court 
has  jurisdiction  of  the  subject  matter  in  contro- 
versy, a  mistaken  exercise  of  the  jurisdiction  or 
of  its  acknowledged  powers  will  not  justify  its 
emplovment. 

High,  Extra.  Legal  Rem.  §§  761^765, 767-772; 
KerUock  v.  Harvey,  Harper,  508;  Washburn  v. 
PhiUip^L  2  Met.  296;  Ex  parte  OTeene,29  AIa.52. 

It  win  be  denied  in  cases  of  doubt. 

Re  Birch,  15  0.  B.  748;  The  Charkieh,  L.  R. 
8  Q.  a  197;  WaMwm  v.  PAiUtiw,  2  Met  296- 


And  where  there  is  an  adequate  remedy  by 
appeal. 

High,  Extra.  Legal  Rem.  §§  771-772;  Slater, 
Judge,  21  La.  Ann.  128;  Peoples,  Ctreuit  Court, 
11  Mich.  898;  People  v.  Marine  (hurt,  86Barb. 
841;  Peop^  v.  0?w«<5. 42  How.  Pr.  157;  Ex  parte 
Peterson,  88  Ala.  74;  Ex  parte  Warmouth,  17 
WaU.  64  (84 IJ.  8.  bk.  21,  L.  ed.  548);  Ex  parte 
Gordon,  104  U  8.  515  (Bk.  26,  L.  ed.  81^;  The 
Charkieh,  supra;  Ex  parte  Smyth,  2  C.  Ml  &  R 
748,  8  A.  &  E.  719;  State  Y.  Diet,  Court,  26 
Minn.  233;  Ex  parte  Boundtree,  51  Ala.  51. 

In  this  respect  it  is  like  mandamus. 

High,  Ext.  Legal  Rem.  §§  188. 189;  Ex  parte 
Newman,  14  Wall.  165-168  (81 U.  8.  bk.  20,  L. 
ed.  879,  880);  State  v.  Braun,  81  Wis.  600-606; 
Ex  parte  Braudiaeht,  t  HOI  867;  JBv  parte 
Smith,  84  Ala.  455. 

Such  behig  the  office  of  the  writ  and  the  lim- 
itations of  its  use,  it  ought  not  to  be  granted  on 
this  application. 

The  district  court  in  deciding  the  respond- 
ent's case  within  the  maritime  rule  neither 
usurped  or  abused  power.  It  did  not  usurp 
power,  for  having  general  jurisdiction  of  the 
enforcement  of  the  rule  it  of  necessity  had 
power  to  determine  its  meaning  and  applica- 
tion. If  it  erred  In  the  exercise  of  that  power 
its  mistake  was  not  so  glaring  aiki  indefensible 
as  to  amount  to  an  abuse  of  power. 

When  a  court  has  jurisdiction  of  the  general 
subject  matter  of  an  action  or  proceeding  it  has 
power  to  determine  whether  the  facts  presented 
in  a  particular  case  make  ita  "partorlnstanoe" 
of  that  subject  matter. 

HuntT,  Bunt,  79  K.  Y.  217-280;  Lanae  ▼. 
Benedia,  78  N.  Y.  12-27;  Ex  parU  WoMne, 
8  Pet  208  (28  U.  8.  bk.  7,  L.  ed.  658);  Ex  parte 
Ptirke,  98  U.  8. 18(Bk.  28,  L.  ed.  787);  Eeparte 
Yarbrough,  110  U.  8.  651  (Bk,  28,  L.  ed.  274); 
Bradley  Y.Fisher,  nWeXL  885(80  U.  &  bk. 
20,  L.  ed.  646). 

The  district  court  has  original  jurisdiction  of 
the  enforcement  of  the  rule  of  limited  liability. 
In  the  exercise  of  that  jurisdiction  it  must  have 
power  to  decide  whether  the  rule  applies  to  the 
yiarticular  case;  for  that  question  ismbereniin 
every  case  presented. 

Ruling  wTonffl  V  that  a  spedfled  case  is  within 
some  general  subject  of  its  jurisdiction,  it  com- 
mits error.  Attempthig  to  exercise  juiisdiction 
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over  some  subject  m^tcr  when  it  has  nime»  tl 
usurps  power.  'Hie  error  must  be  corrected  by 
appod;  the  usurpation  may  be  prevented  l^ 
prohibition. 

The  distinction  is  enforced  by  nnmeroas  de- 
cisions of  this  court 

Bradley  v.  Fisher,  Ex  parte  Watkins,  Ess 
parte  Parks,  Ex  parte  Tarifrough,  and  Ex  parte 
Cordon,  supra;  Ex  parte  Ferry  Ob.  104  U.  S. 
519  OBk.  26,  L.  ed.  815);  Ex  parte  Hagar,  104 
U.  8.  5^(Bk.  26,  L.  ed.  816);  Exparte  PA,  109 
U.  8.  174JBk.  27,  L.  ed.  894);  B&  parte  Slay- 
ton,  105  U.  8.  453  (Bk.  26,  L.  ed.  1067). 

Mr.  JuiHee  Bl«tchford  delivered  the  opin- 
ion of  the  court: 

On  the  14th  of  January,  1886.  the  Goodrich 
Transportation  Company,  a  Wisconsin  corpora- 
tion, filed,  in  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Wisconsin,  a 
petition  for  a  limitation  of  its  liability,  as  owner  r  a  1 1 1 
of  the  steamer  Oconto,  claiming  the  benefit  of  ^  ^ 
the  provisions  of  sections  4288  and  4284  of  the 
Revised  Statutes.  The  substantial  matters  set 
forth  in  the  petition  are  these:  The  Oconto  was 
on  a  vovace,  from  Chicago.  Illinois,  through 
Lake  Michi^n  and  Green  Bav,  to  the  City  of 
Green  Bay,  in  Wisconsin,which  she  approached 
by  entering  the  mouth  of  the  Fox  River. 
While  she  was  passing  up  the  river  opposite  the 
city.on  the  20th  of  September,  1880,  a  fire  broke 
out  in  a  planing-mill,  which  the  steamer  had 
passed,  and  it  spread  to  other  buildings,  about 
sixty-seven  being  destroyed  or  injured,  causing 
a  damaffeof  not  less  than  $100,000  to  the  buOd- 
ings  and  property  in  them.  Such  damage  ex- 
ceeds the  value  of  the  steamer,  and  of  her 
freight  pending  at  the  time  of  the  fire,  that 
value  bemg  about  $12,400.  There  was  insur- 
ance against  fire  on  some  of  the  buildings  and 
propeity.  The  owners  and  insurers  cTahned 
that  the  fire  was  n^ligenUy  communicated  to 
the  planing-miU  from  the  steamer,  and  that 
the  corporation  was  liable  for  all  the  loss  and 
damage  occasioned  by  the  fire.  Some  of  the 
owners  sued  it  in  state  courts  in  Wisconsin  to 
recover  damages,  by  six  suits,  in  which  the 
Phenix  Insurance  Company,  as  insurer,  waa 
Joined  as  a  coplaintifl.  One  of  those  suits  had 
been  disposed  of  by  a  ludgment  in  favor  of  the 
corporation.  In  another,  a  Judgment  against 
the  corporation  for  $2,570  and  costB  was  ren- 
dered in  March  1886.  An  appeal  from  it  by 
the  corporation  to  the  Supreme  Court  of  Wis- 
oonsin  is  pending.  The  other  four  suits  are 
pending.  Other  persons  are  threatening  to  sue 
the  corporation  by  like  suits.  It  denies  its  Ua- 
Wity  for  any  loss  or  damage  occasioned  by  the 
fire,  and  insists  that  the  fire  did  not  originate 
from,  or  was  not  negligentlv  commumcated 
from.  The  Oconto,  but  says  that,  if  it  is  so  lia- 
ble, the  fire  originated,  and  the  losses  and  dam- 
ages were  occasioned,  without  the  privity  or 
knowledge  of  the  corporation;  and  that  it  de- 
sires as  well  to  contest  its  liability,  and  the  lia- 
bility of  the  vessel,  for  such  losses  and  dama- 
ges, as  also  to  claim  the  benefit  of  sections  4283 
and  4284  of  the  Revised  Statutes,  and  to  limit 
its  liability  to  the  value  of  the  vessel  and  her 
freight  then  pending.  It  offers  to  enter  into  a 
stipulation  with  sureties  to  pay  into  the  court  ,|>]9| 
the  value  of  the  vessel,  and  the  amount  of  her  i^^^^ 
pending  freight,  whenever  ordered  so  to  do. 
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The  prayer  of  the  petition  is  for  a  decree  that 
the  corporation  may  have  the  benefit  of  such 
statutory  provisions;  that  the  value  of  the  ve^^ 
sel  immediately  after  the  fire,  and  the  amount 
i»f  her  freight  then  pending,  be  appraised;  that 
Uie  corporation  mav  enter  into  a  stipulation  to 
pay  such  value  and  amount  into  court  when  re- 
i|inred;  that  a  monition  issue  for  the  proof  of 
daiffls;  that  a  commissioner  be  designated  be- 
fore whom  claims  shall  be  presented,  and  before 
whom  the  corporation  may  appear  and  contest 
btud  daims,  and  its  IJabilify  on  account  of  anv 
loss  or  damage  occasioned  by  the  fire;  that  if 
it  shall  appear  that  the  corporation  was  not  lia- 
ble for  any  such  loss  or  damage,  it  may  be  so 
finsUy  decreed;  or  otherwise,  that  the  moneys 
Mcored  by  the  stipulation  be  divided  pro  rata 
among  the  claimants;  and  that  the  prosecution 
of  an  the  suits  be  restrained. 

On  this  petition  an  order  to  show  cause,  re- 
turnable February  1,  1886,  was  made.  The 
Phenix  Insurance  Company  and  the  other  plaint- 
iffs m  the  five  pending  suits  filed  an  answer, 
settmg  forth  that,  with  the  exception  of  theln- 
raiance  Oompanv,  they  all  were,  and  had  been 
tnm  before  the  fire,  citizens  of  Wisconsin;  that 
the  amount  of  the  insurance  the  Cknnpanyhad 
made  on  the  property  covered  by  the  five  suits 
was  $9,700;  and  that  the  value  of  the  property 
ao  insured  and  uninsured,  belonging  to  the  re- 
apoudents.  and  partlv  insured  in  the  Insurance 
Company,  amounted  to  $28,000,  with  interest 
from  the  date  of  the  loss.  The  answer  also  con- 
tains these  statements:  the  property  burned  was 
situated  on  the  shore  of  Fox  River,  wholly  in  the 
hodyof  the  City  of  GreenBay,andat  a  great  dis- 
tance from  any  navigable  stream  or  other  waters 
withhi  the  jurisdiction  of  the  United  States. 
The  negligence  of  the  owner  of  the  steamer,  in 
not  having  on  her  a  oontrivmnoe  to  prevent  the 
escape  of  sparks  and  fire  from  her  smoke  stack, 
and  hi  starting  her  from  her  wharf  with  the 
ezhsnston  the  inside  of  her  smoke  stack,  within 
the  Oi^  of  Green  Bay,  caused  the  fire;  the 
shore  being  covered  with  dry  wooden  build- 
ings,  and  a  heavy  wind  blowing  across  the 
r0j3i  coarse  of  the  vessel  towards  the  shore,  and  her 
'  smoke  stack  throwing  out  large  quantities  of 

rrks,  which  were  curried  by  the  wind  on  to 
shore  and  set  Are  to  a  pianing-mill,  from 
which  the  flames  spread  to  the  other  buildings 
and  property.  The  suits  were  all  of  them 
brought  hi  the  ftdl  of  1880.  The  answer  alleges 
that  the  court  ought  not  to  take  jurisdiction  of 
the  petition,  because  the  liabiiitv,  if  any,accrued 
by  reason  of  a  tort  committed  on  the  land  to 
ntl  estate  in  the  body  of  a  county  and  a  State. 
and  not  on  any  navigable  waters  of  the  United 
Btates;  and  that  the  matters  complained  of  are 
purely  of  common-law  cognizance,  and  of  right 
triable  by  a  jury,  and  not  by  a  commissioner 
appointed  under  the  admiral^  rules  applicable 
tosudi  proceedings. 

The  ropondents  moved  to  dismiss  the  petition 
for  want  of  Jurisdiction,  which  motion  was  de- 
nied, and  thecourt,  on  March  15,  1886,  made 
sn  order  appointing  appraisers  to  appraise  the 
valne  of  tne  steamer  as  it  was  on  September 
M,  1880.  with  the  value  of  her  frei^t  earned 
OB  tb9  vovage  abe  was  on. 

The  Phemx  Insurance  Company  and  the 
other  phdntifhia  the  five  suits  now  present  to 
lUs  court  a  petition  for  a  writ  of  protdbition  to 
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the  Judge  of  the  district  court,  prohibiting  him 
from  proceeding  to  give  the  relief  praved  lor  in 
the  petition  of  the  owner  of  the  vessel. 

It  is  provided  by  section  888  of  the  Revised 
Statutes,  that  this  court  "shall  have  power  to 
issue  writs  of  prohibition  to  the  district  courts. 
when  proceeding  as  courts  of  admiralty  and 
maritime  Jurisdiction."  This  provision  is  taken 
from  section  18  of  the  Act  of  Scpteml>er  24, 
1789,  1  Stat,  at  L.  80.  The  question  to  be  deter- 
mined is,  therefore,  whether  the  district  court 
has  Jurisdiction  to  entertain  the  proceeding  in 
this  case  for  the  limitation  of  liability. 

Sections  4288,  4284,  and  4286  of  &e  Bevised 
Statutes  provide  as  follows: 

"Sec.  4288.  The  liabiiitv  of  the  owner  of 
any  vessel,  for  any  embezzlement,  loss  or  de- 
struction, by  any  person,  of  any  property,  goods 
or  merchandise,  shipped  or  put  on  board  of 
such  vessel,  or  for  any  loss,  damage,  or  injury 
by  collision,  or  for  any  act,  matter,  or  thing, 
loss,  damage,  or  forfeiture,  done,  occasioned  or 
incurred,  without  the  privitv  or  knowledge  of 
such  owner  or  owners,  shall  in  no  case  exceed 
the  amount  or  value  of  the  interest  of  such 
owner  in  such  vessel,  and  her  freight  then  pend- 
ing. 

Sec  4284.  Whenever  any  such  embezzle- 
ment, loss,  or  destruction  is  suffered  by  several 
freighters  or  owners  of  goods,  wares,  merchan- 
dise or  any  property  whatever,  on  the  same 
voyage,  and  &e  whole  value  of  the  vessel  and 
her  freight  for  the  voyage  is  not  sufficient  to 
make  compensation  to  each  of  them,  they  shall 
receive  compensation  from  the  owner  of  ^e 
vessel  in  proportion  to  their  respective  losses; 
and  for  that  purpose  the  freighters  and  owners 
of  the  property,  and  the  owner  of  the  vessel,  or 
any  of  them,  may  take  the  appropriate  prooeed- 
ix^^  in  any  court,  for  the  purpose  of  apportion- 
ing the  sum  for  which  the  owner  of  the  vessel 
ms^  be  liable  among  the  parties  entitled  thereto. 

Sec.  4286.  It  shall  be  deemed  a  sufficient 
compliance  on  the  part  of  such  owner  with  the 
requirements  of  this  title  relating  to  his  liabili^ 
for  any  embezzlement,  loss  or  destruction  of  anv 
property,  goods,  or  merdiandise,  if  he  shall 
transfer  his  interest  in  such  vessel  and  freight, 
for  the  benefit  of  such  claimants,  to  a  trustee, 
to  be  appointed  by  any  court  of  competent  Ju- 
risdiction, to  act  as  such  trustee  for  the  person 
who  may  prove  to  be  legally  en^tled  thereto; 
from  and  after  which  tranner  all  claims  and 
proceedings  against  the  owner  shall  cease." 

The  d2m  to  a  limitation  of  liability  hi 
the  present  case  Is  made  under  that  clause 
of  section  4288  which  provides  that "  the  li» 
bility  of  the  owner  of  any  vessel "  "  for  any 
act,  matter  or  thing,  loss,  damage  or  forfeit- 
lire,  done,  occasioned  or  incurred,  without  the 
privitv  or  knowledge  of  such  owner  or  owners, 
shall  m  no  case  exceed  the  amount  or  value  of 
the  interest  of  such  owner  in  such  vessel  and 
her  freight  then  pending  .*"  That  section  does 
not  purport  to  confer  anylurisdiction  upon  a 
district  court  Section  ^86,  hi  providing  for 
the  transfer  to  a  trustee  of  the  interest  of  the 
owner  in  the  vessel  and  freight,  provides  only 
that  the  trustee  may  "be  «)pointed  by  any 
court  of  competent  Jurisdicnon,"  leaving  the 
question  of  such  competent  to  depend  on  other 
provisions  of  law. 

Nothing  is  clearer  than  that  by  the  express 
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idjudicfttion  of  this  court,  the  district  court,  as 
a  court  of  admiralty,  would  have  no  Jurisdic- 
tion of  a  milt  either  in  rem  or  in  perscmam,  by 
any  one  of  the  sufferers  hy  the  fire,  to  recover 
damages  from  the  vessel  or  her  owner  It  was 
so  held  in  ITie  Pit/mouth,  8  Wall.  20  [70  U.  8. 
bk.  18,  L.  ed.  125].  In  that  case  a  steam  ves- 
sel, anchored  beside  a  wharf  in  the  Chicago 
Biver,  in  navigable  water,  took  fire  through 
the  negligence  of  those  in  charge  of  her.  The 
flames  spread  to  the  wharf  and  buOdings  upon 
it.  Their  owners  sued  the  owners  of  cne  steam 
vessel  inpenonam,  in  the  District  Court  for  the 
Northern  District  of  Illinois,  in  admiralty,  for 
the  damage.  That  court  dismissed  the  libel  for 
want  of  jurisdiction,  and  the  circuit  court  af- 
firmed  the  decree.  On  appeal  by  the  libelant 
this  court  affirmed  the  decree  of  the  circuit 
court.  The  arspment  in  favor  of  the  Jurisdic* 
tion  is  very  f  uUy  given  in  the  report  It  was 
urged  that  the  vessel  was  a  maritime  thing;  that 
the  locality  was  maritime,  because  the  vessel 
was  moored  in  navigable  water;  that  the  prin- 
cipal thing  drew  after  it  the  incident,  although 
the  damage  was  suffered  on  land;  and  that, 
under  the  '*rule  of  locality,"  "that,  in  cases 
of  tort,  the  jurisdiction  depends  on  the  locality 
of  the  act  done,  and  that  it  must  be  done  on 
navigable  water,"  the  locality  of  the  act  "  em- 
braced the  entire  space  occupied  by  the  agent 
and  the  object,  and  the  spatial  distance  ps^sed 
over  by  the  casual  influence  in  accomplisbing 
the  effect."  But  Mr,  Ju9tiee  Nelson,  deliver- 
ing the  unanimous  opinion  of  this  court,  said 
that  the  true  meaning  of  the  rule  of  locality  in 
cases  of  marine  torts  was,  that  the  wrong  must 
have  been  committed  wholly  on  navigable 
waters,  or,  at  least,  the  substance  and  consum- 
mation of  the  same  must  have  taken  place  upon 
those  waters,  to  be  within  the  admiraltv  juris- 
diction. In  answer  to  the  argument  that  the 
vessel  which  communicated  the  fire  was  a  mari- 
time instrument,  the  court  said  that  the  juris- 
diction did  not  depend  on  the  wrong  having 
been  committed  on  board  the  vessel,  but  on  its 
having  been  committed  on  navigable  waters; 
and  that  the  substantial  cause  of  action,  arising 
out  of  the  wrong,  must  be  complete  within  the 
locality  on  which  the  jurisdiction  depended. 
It  added:  "  The  remedy  for  the  injury  belongs 
to  the  courts  of  common  law." 

Under  this  authoritative  dedsion,  as  the  own- 
ers of  the  burned  property  could  not  sue  orip^- 
inally  in  the  admiralty  for  their  damages,  it  Is 
impossible  to  see  how,  bv  the  present  form  of 
proceeding,  the  owner  of  the  steamer  can  give 
to  the  admiralty  court  jurisdiction  to  entertain 
the  suits  for  the  damage,  by  a  practical  removal 
of  them  into  the  adnuralty  court.  For  the  peti- 
tion of  the  owner  of  the  vessel  sajrs  that  it  de- 
sires as  well  to  contest  its  liability  for  the  dam- 
age, as  to  claim  the  benefit  of  a  limitation  of 
liability;  and  it  prays  that  it  may  be  allowed  to 
contest  in  the  admiralty  court  its  liability  for 
the  damage,  and  that,  if  it  is  not  liable,  there 
may  be  a  decree  to  that  effect. 

As  there  is  no  foundation  in  the  general  ad- 
miralty lurisdiction  of  the  district  court  for  its 
assumption  of  jurisdiction  in  this  case,  and 
none  in  the  special  provisions  of  the  statute  for 
the  llmitotion  of  liability,  it  is  sought  to  up- 
hold the  jurisdiction  under  the  Rules  in  Adna- 
imlty  promulgated  by  this  oourt  in  reference 


to  the  limitation  of  liability.  The  provisions 
of  the  Revised  Statutes  on  the  subject  of  tha 
limitation  of  liability  were  taken  from  the 
Act  of  March  8,  1861,  0  ^4tat  at  L.  635.  There 
is  nothing  in  that  Act»  nor  in  the  correspond- 
ing enactments  in  the  Revised  Statutes,  m  re- 
gud  to  the  promulgation  of  any  rules  by  this 
court  for  procedure  in  the  matter.  The  rules 
it  has  made  (Rules  54,  55,  56, 67)  are  Rules  in 
Admiralty,  promulgated  Kay  6,1872,  18  WalL 
XIIirBk.20,L.ed.921].  They  were  announced 
as  "  Siipplemdhtary  Rules  or  Practice  in  Ad 
miralty,  under  the  Act  of  March  8,  1851,  ent^ 
tied  'An  Act  to  Limit  the  Liability  of  Ship^ 
ownen,  and  for  Other  Purposes.' "  T^y  are 
authoritatively  embodied  in,  and  numbert;d  aa 
part  of,  the  "Rules  of  Practice  for  the  Courts 
of  the  United  States  in  Admiralty  and  Mari- 
time Jurisdiction  on  the  Instance  Side  of  the 
Court,  in  pursuance  of  the  Act  of  the  28d  of 
August,  1842,  chapter  188."  The  authority 
given  to  this  court  by  the  Act  of  1842  was  in 
section  6,  6  Stat  at  L.  518,  and  was  in  these 
words:  "The  supreme  court  shall  have  full 
power  and  authority,  from  time  to  time, to  pre- 
scribe and  regulate  and  alter  the  forms  of  writs 
and  other  process  to  be  used  and  issued  in  the 
District  and  Circuit  Courts  of  the  United  States, 
and  the  forms  and  modes  of  framing  and  filine 
libels,  bills,  answers  and  other  proceedings  and 
pleading  in  suits  at  common  law  or  in  ad  miralty 
and  equity  pending  in  the  said  courts,  and  also  [620] 
the  forms  and  modes  of  taking  and  obt.iuning  ev> 
idence,  and  of  obtaining  discovery,  and  gen- 
erally the  forms  and  modes  of  proceeding  to 
obtam  relief,  and  the  forms  and  modes  of  draw- 
ing up,  entering  and  enrolling  decrees,  and  the 
forms  and  mooes  of  proceeding  l)efore  trustees 
appointed  by  the  court,  and  generally  to  regu- 
late the  whole  practice  of  the  said  courts,  so  as 
to  prevent  delays,  and  to  promote  brevity  and 
succinctness  in  all  pleadings  and  proceedings 
therein,  and  to  abolish  all  unnecessary  costs 
and  expenses  in  any  suit  therein."  These  pro- 
visions, as  applied  to  suits  in  admiralty  in  the 
district  courts,  are  to  be  found  now, with  some 
variations,  in  sebtions  862  and  917  of  the  Re- 
vised Statutes.  In  section  862  it  is  enacted  that 
**  the  mode  of  process  in  causes"  "of  admiralty 
and  maritime  jurisdiction  shall  be  according  to 
rules  now  or  hereafter  prescribed  by  the  su- 
preme court,  except  as  herein  specially  provid- 
ed." In  section  917  the  enactment  is  that  "The 
supreme  court  shall  have  power  to  prescribe, 
from  time  to  time,  and  in  any  manner  not  in- 
consistent with  any  law  of  the  United  Stjitea, 
tiie  forms  of  writs  and  other  process,  the  modes 
of  framing  and  filing  proceedings  and  pleadings, 
of  taking  and  obtaining  evidence,  of  obtaining 
discovei^',  of  proceeding  to  obtain  relief,  of 
drawing  up,entering  and  enrolling  decrees,  and 
of  proceeding  before  trustees  appointed  by  the 
court,  and  generally  to  regulate  the  whole  prao- 
tice  to  be  tSed,  in  suits  in  equity  or  admiralty, 
by  the  circuit  and  district  courts."  The  addi- 
tion, in  section  917, of  the  words  "in  any  man- 
ner not  inconsistent  with  any  law  of  the  United 
States,"  not  foimd  in  section  6  of  the  Act  of 
1842,  is  worthy  of  note,  as  bearing  on  the  con- 
struction of  that  section,  and  o^  rules  to  be 
sustained  under  its  provisions,  though  not  im- 
plying that  any  power  existed,  under  the  Ad 
of  1842,  to  make  rules  inconsistent  v'lth  a  law 
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«f  the  United  States.  So,  too,  by  sectiou  U13 
of  the  Revieed  Statutee  it  is  eD>cted,tlMit  *'The 
fonns  of  meme  prooeea,  and  the  forma  and 
modes  of  prcoeedmg  in  suits  of  equitr,  and  of 
admiralty  and  maritime  jurisdiction,  in  the  cir- 
cuit and  district  courts,  shall  be  according  to 
the  principles,  roles  and  usages  which  belong 
to  courts  of  equity  and  admiraJty,  respectively, 
except  when  it  is  otherwise  provided  oy  statute 
or  hv  rules  of  court  made  in  pursuance  theie- 
|e21]  of,  but  the  same  shall  be  subject  to  alteration 
sad  sddition  by  the  said  courts,  respectively, 
sod  to  reffulation  hj  the  supreme  court,  by  rules 
prescriboa,  from  time  to  time,  to  any  circuit 
or  district  court,  not  inconsistent  with  the  laws 
of  the  United  States."  These  words,  "  not  in- 
consistent with  the  laws  of  the  United  States," 
are  not  found  in  the  original  statutory  provis- 
ions  from  which  section  913  was  taken.  See 
Prmdence  4b  N.  T  8.  8,  Co.  v.  EiU  l^g,  Oo. 
109  U.  a  578,  691-694  [Bk.  37,  L.  ed.  1068- 
1044]. 

In  view  of  the  decision  made  by  this  court 
•t  December  Tenn,  18G5,  hi  the  case  of  The 
PlymmUh,  it  is  not  to  be  presumed  that  the  six 
of  the  Judges  upon  the  bench  when  it  was  made, 
who  were  also  upon  the  bench  when  the  rules 
of  May  0, 1872,  were  promulgated,  intended  that 
those  rules  should  contain  anythmg  in  conflict 
with  the  decision  in  the  case  of  The  PlynunUh. 
Nor  are  those  rules  capable  of  any  such  con- 
itraction.  They  are  in  these  words: 
'*Suppleme7Uarif  Rules  of  PraeUce  in  Admi- 

raUy,  under  the  Aeiof  March  S,  1861,  entitled 

*An  Act  to  Limit  the  LiabUitff  of  8hipowner», 

smf /^  Other  Purpasee,' 

54.  When  any  ahip  or  vessel  shall  be  libeled, 
or  the  owner  or  owners  thereof  shall  be  8ued,for 
any  embezzlement,  loss  or  destruction  by  the 
ma8ter,oflEicer8,  mariner8,passengers,orany  oth- 
er person  or  persons,  of  any  property,  floods  or 
merchandise,  shipped  or  put  on  boarcT of  such 
ship  or  vessel,  or  for  any  loss,  damage  or  injuiy 
by  collision.or  for  any  act,  matter  or  thing,  loss, 
dtmaee  or  forfeiture  done,  occasioned  or  in- 
curred, without  the  privity  or  knowledge  of 
mch  owner  or  owners,  and  he  or  they  shiul  de- 
{  te  to  claim  the  benefit  of  limitation  of  lia1)ility 

provided  for  in  the  third  and  fourth  sections 
of  the  said  Act  above  recited,the  said  owner  or 
owa<9rs  shall  and  may  file  a  libel  or  petition  hi 
the  proper  District  Court  of  the  If'nited  States, 
■s  hereinafter  specified,  setting  forth  the  facts 
and  circumstances  on  which  such  limitation  of 
liability  is  claimed,  and  praying  proper  relief 
in  that  behalf;  and  thereupon  wia  court,  hav- 
ing caused  due  appraisement  to  be  had  of  the 
-^j^  amount  or  value  of  the  hiteiest  of  said  owner 
iwz]  or  owners,  respectively,  in  such  ship  or  vessel, 
and  her  freight,  for  the  voyage,  shall  make  an 
order  for  the  payment  of  the  same  into  court, 
or  for  the  giving  of  astipulation,  with  sureties, 
for  payment  thereof  into  court  whenever  tibe 
aame  shall  be  ordered;  or,  if  the  said  owner  or 
ownersahall  so  elect,  the  said  court  shall,  without 
ndi  ammdsement,  make  an  order  for  the  trans- 
fer by  him  or  them  of  his  or  their  interest  in  such 
vessel  and  freight,  to  a  trustee  to  be  appomted  by 
the  court  under  the  fourth  section  of  said  Act; 
•nd,  upon  complianoe  with  such  order, the  saia 
court  shall  issue  a  monition  against  all  persons 
claiming  damages  for  any  sudi  embezzlement, 
MM,  de8tniction,damage  or  inJuiy ,  citing  them 

iisu.& 


to  appear  before  the  said  court  and  make  due 
proof  of  their  respective  claims  at  or  before  a 
certain  time  to  be  named  in  said  writ,  not  less 
than  three  months  from  the  issoinfl  of  the  same; 
and  public  notice  of  such  monition  shall  be 
given  as  in  other  cases,  and  such  further  notice 
served  throuflh  the  postoffloe,  or  otherwise, 
as  the  court,  m  its  discretion,  may  direct;  and 
the  said  court  shall  also,  on  Uie  application  of 
the  said  owner  or  owners,  make  an  order  to  re- 
strain the  further  prosecution  of  all  and  any 
suit  or  suits  against  said  owner  or  owners  in  re- 
spect of  any  such  claim  or  daims. 

66.  Proof  of  all  daims  which  shall  be  pre 
aented  in  pursuance  of  said  monition  shall  be 
made  before  a'committsioner,  to  be  designated 
by  the  court,  subject  to  the  right  of  any  person 
interested  to  question  or  controvert  the  same; 
and,  upon  the  completion  of  said  proofs,  the 
commissioner  shaU  make  report  of  the  claims  so 
proven,  and  upon  conflnnaUon  of  said  report, 
after  hearing  any  exceptions  thereto,  the  mon- 
eys paid  or  secured  to  be  paid  into  court  as 
aforesaid,  or  the  proceeds  of  said  ship  or  vessel 
and  freight  (after  payment  of  costs  and  expense) 
shall  be  divided  pro  rata  amongst  the  several 
claimants,  in  proportion  to  the  amount  of  their 
respective  claims,  duly  proved  and  confirmed 
as  aforesaid,  saving,  however,  to  all  parties  anv 
priority  to  which  they  may  be  legally  entitled. 

66.  In  the  proceedings  aforesaid,  the  said 
owner  or  owners  shall  be  at  liberty  to  contest 
his  or  theh*  liability,  or  the  liability  of  said  ship 
or  vessel  for  said  embezzlement,  loss,  destruc- 
tion, damage  or  injurv  independently  of  the 
limitation  of  liability  claimed  under  said  Act), 
provided  that,  in  his  or  their  libel  or  petition,  he 
or  they  shall  state  the  facts  and  drcumstances 
bv  reason  of  which  exemption  from  liability  is 
claimed;  and  any  person  or  persons  daiming 
damages  as  aforesaid,  and  who  shaU  have  pre- 
sented his  or  their  daim  to  the  commissioner 
under  oath,  shall  and  majr  answer  such  libel  or 
petition,  and  contest  the  right  of  the  owner  or 
owners  of  said  ship  or  vessd,  either  to  an  ex- 
emption from  liability,  or  to  a  limitation  of  lia- 
bility under  the  said  Act  of  Congress,  or  both. 

67.  The  said  libel  or  petition  shall  be  filed 
and  the  said  proceedings  had  in  any  District 
Court  of  the  United  States  in  which  said  ship 
or  vessel  may  be  libeled  to  answer  for  any  such 
embezzlement,  loss,  destruction,  damage  or  in- 
jury; or,  if  the  said  ship  or  vessel  be  not 
libeled,  then  in  the  district  court  for  any  dis- 
trict in  which  the  said  owner  or  owners  may  be 
sued  in  that  behalf.  If  the  ship  have  already 
been  libeled  and  sold,  the  proceeds  shall  repre- 
sent the  same  for  the  purposes  of  these  rules." 

There  is  nothing  in  anv  of  these  rules  whidi 
purports  to  enlarge  the  Jurisdiction  of  the  Dis- 
trict Courts  of  the  Unit^  States  as  to  subject 
matter.  On  the  contrary,  they  exdude  any 
such  construction,  and  leave  that  lurisdiction 
in  admiralty  within  the  boimds  set  for  it  by  the 
Constitution  and  statutes  and  the  Judicial  de- 
cisions under  them.  Rule  64  provides  that 
when  a  vessel  is  libeled,  or  her  owner  is  sued, 
he  may  file  a  libd  or  petition  for  a  limitation  of 
liability  "in  the  proper  District  Court  of  the 
United  States,  as  hereinafter  specified."  Rule 
66  provides  that  in  the  proceeding  the  owner 
may  contest  his  liability  or  *hat  of  the  eessd, 
independently   of  the  limitation  of  liability 
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claimed,  and  that  the  opposing  party  may  con- 
test the  right  of  the  owner  either  to  an  exemp- 
tion from  Mability  or  to  a  limitation  of  liability. 
What  is  the  "proper  district  court"  referred  to 
in  Rnle  54  and  contemplated  by  Rule  66?  It  is 
the  court,  and  only  the  court,  mentioned  in  Rule 
67;  namely,  the  oistrict  court  in  which  the  ves- 
sel is  tibefed;  or,  if  she  is  not  libeled,  then  the 

[624]  district  court  for  any  district  in  which  the  owner 
"may  be  sued  in  that  behalf."  There  is  noth- 
ing m  these  rules  which  sanctions  the  taking 
of  jorisdiction  by  a  district  court  on  a  petition 
under  the  rules,  where  that  court  could  not 
have  had  original  cognizance  in  admiralty  of  a 
suit  in  rem  or  in  personam  to  recover  for  the 
loss  or  damage  involved. 

Nor  do  we  find  anything  lo  any  of  the  decis- 
ions of  this  court  on  the  subject  of  the  limita- 
tion of  liability^  which  supports  the  view  that  a 
district  court  can  take  Jurisdictioii  in  admiralty 
of  a  petition  for  a  limitation  of  Uabilitv  where 
it  would  not  have  had  cognizance  in  admiralty 
originally  of  the  cause  of  action  involved.  In 
KanHeh  Co,  v.  Wright,  18  Wall.  104  FSO  U.  8. 
bk.  20,  L.  ed.  686],  the  case  which  tumiBhed 
the  occasion  for  the  making  of  the  rules,  and 
which  came  before  this  court  again  in  ITie.Oitp 
qfNarvfieh,  118  U.  8.  468  [ante,  184],  the  dam- 
age was  occasioned  by  a  collision  on  navigable 
water  between  two  vessels,  and  a  fire  resulting 
from  it  on  board  of  one  of  them.  In  all  the 
other  cases  in  which  this  court  has  upheld  pro- 
ceedings for  limitation  in  a  district  court,  there 
was  original  admiralty  Jurisdiction  of  the  cause 
of  action.  In  ITie  Benefactor,  108  U.  8.  889 
[Bk.  26,  L.  ed.  8611,  the  cause  of  damage  was 
a  collision  on  the  nigh  seas,  and  the  petition 
for  limitation  was  filed  in  the  same  district 
court  in  which  theoftendlng  vessel  was  libeled. 
In  ThB  Scotland,  106  U.  8.  26  [Bk.  26,  L.  ed. 
1001],  and  118  U.  8.  607  [ante,  1681,  there  was 
a  like  cause  of  action,  and  the  limitation  was 
claimed  by  an  answer  to  a  libel  in  penonam  in 
a  district  oourt.  In  Bg  parte  Slayton,  106  U. 
8.  451  [Bk.  26,  L.  ed.  1066],  the  petition  for 
limitation  was  filed  in  a  district  court,  by  the 
owner  of  a  vessel  which  had  foundered,  to  limit 
his  liability  for  the  loss  of  goods  carried,  and 
for  damage  to  another  vessel  by  a  prior  colli- 
sion, he  not  having  been  first  sued.  He  trans- 
f ened  to  a  trustee,  appointed  bv  the  court,  his 
Interest  in  the  vessel  and  in  the  freight  pending. 
See  ne  Alpena,  10  Biss.  486.  Tus  court,  be- 
ing applied  to  fora  writ  of  prohibition,  refused 
to  grant  it  It  held  that  the  owner  of  a  vessel 
may,  before  he  is  sued,  institute  appropriate 
proceedings  in  a  court  of  competent  Jurisdio- 
tion,  to  obtain  a  limitation  of  Uabilitv;  that  the 
words  "  any  oourt,"  in  section  4284,  mean, 
"any  court  of  competent  Jurisdiction;''  and  thai, 
as  the  transfer  had  been  made  and  the  freight 

£6M]  money  paid  over  to  the  trustee,  the  district 
court  had  Jurisdiction  to  apportion  the  fond. 
But  it  isto  be  noted  that  the  causes  of  action 
were  in  fact  of  admiralty  Jurisdiction.  In 
Pnmdenee  d  N.  7.  8.  8.  Oo.  v.  HiU  iffg,  Oo. 
[tupro],  the  cause  of  action  was  a  Ibas,  by  the 
Duniing  of  a  vessel,  of  goods  carried  by  her;  and 
the  petition  for  limitation  was  filed  in  the  dis- 
trict court  of  the  district  where  the  fire  occurred 
and  where  the  remnants  of  the  vessel  remained, 
and  tfai  contract  of  alfreis^tment  was  of  ad- 
miralty oognizanoe.     In  The  Oreat  Wettem, 


118  U.  8.  520  [anU,  156],  the  catise  of  damag* 
was  a  collision  on  the  high  seas,  and  the  claim 
to  limitation  was  made  in  the  answer  in  a  suit 
in  persfmam  in  a  district  Oourt  in  admindty  t» 
recover  for  the  damage. 

We  are  brought,  therefore,  to  the  condnsioD 
that  there  is  nothing  in  the  Admiralty  Rules 
prescribed  by  this  court  which  warrants  the 
Jurisdiction  of  the  district  court  in  the  present 
case. 

Our  decision  against  the  Jurisdiction  of  the 
district  court  is  made,  without  deciding  whether 
or  not  the  statutory  limitation  of  liability  ex- 
tends to  the  damages  sustained  by  the  fire  in 
question,  so  as  to  be  enforcible  in  an  appropri- 
ate court  of  competent  Jurisdiction.  The  de- 
cision of  that  question  is  unnecessary  for  the 
disposition  of  tnis  case. 

It  is  contended  that  the  mistake  of  the  dis- 
trict oourt  must  be  corrected  by  appeal,  and 
that  the  case  is  not  one  for  a  writ  of  prohibit  ion. 
Where  the  case  is  within  admiralty  cognizance, 
the  district  court  may  decide  whether  thi- 
parly  is  entitled  to  the  benefit  of  the  statute, 
and  a  writ  of  prohibition  will  not  lie.  But 
where,  as  here,  the  tort  is  not  a  maritime  tort, 
there  can  be  no  Jurisdiction  in  the  admiral^  to 
determine  the  issue  of  liability  or  that  of  Um 
itation  of  liability.  This  court  refused  a  writ 
of  prohibition  where  a  suit  in  rem  was  broug^ht 
agsdnst  a  vessel,  in  admiralty,  in  a  district 
court,  to  enforce  an  alleged  lien  for  wharfagt' 
on  the  groimd  that  a  contract  for  the  use  ox  :• 
wharf  fy  a  vessel  was  a  maritime  contract,  and 
cognizable  in  the  admiralty,  and  that,  as  a  lien 
arose  in  certain  cases,  the  admiralty  court  was 
competent  to  decide  in  the  given  case  whether 
there  was  a  lien.  JBb  parte  Eaittm,  05  U.  8. 
68  [Bk.  24,  L.  ed.  8781.  8o,  also,  a  writ  of 
prohibition  was  refused  where  a  suit  in  admi- 
ralty was  brought,  in  a  district  court,  to  recover 
dainages  for  the  loss  of  life  by  a  collision  be- 
tween two  vessels,  on  the  ground  that  damMjefi 
from  collision  were  within  admiralty  Jurismc- 
tion,  and  the  admiral^  oourt  could,  therefore, 
lawfully  decide  whether  such  damaM  em- 
braced damages  for  the  loss  of  life.  Be  parte 
Gordon,  104U.  8.  516  [Bk. 26, L. ed.  814].  But 
hi  the  present  case  the  district  conrt  is  called 
upon  by  the  petition  of  the  owner  of  the  vesse> 
to  first  determine  the  question  of  any  liability, 
when  it  has  no  Jurisdiction  of  the  cause  of  ac- 
tion, and  then  to  determhie  whether  the  statute 
covers  the  case. 

The  case  ii  dearly  one  for  a  writ  of  prohibi- 
tion, as  the  want  of  Jurisdiction  appean  on  the 
fuse  of  the  proceedings.  U.  8.  v.  JPsten,  8 
DaU.  121  [8  U.  8.  bkTl,  L.  ed.  (5S6]. 

A  writ  efpireikibitMn  toAl  iMiM. 

True  copy.  Test; 

James  H.  MoKennsy,  dark.  Sop.  Oouii,  U.  8l 
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RAILROAD      COMPANY, 


BENJAMIN  HARRIS  BREWSTER,  AT- 
TORNEY-GENERAL of  tke  United 
Starb,  For  and  On  Behalf  of  the  Unitbd 
States  OF  America. 

03ee  8.  a  Beporter*i  ed.  683-60S.) 

Pubiuland9—^antiforrailroad  puTpo9»-^on- 
ttrucHonofftatute^—pairU  ofJunctwf^--acUon 
fff^  officen  of  the  Jjmd  DepartmejU—haw 

n.  T^  A^^  of  Oonffresi  af  Biarcti  3;  1^.  July  1 
1^  btkd  Jul?  26, 1P04,  gran  ting  lands  Uy  the  SUte  of 
gatMMi*  for  raJlroad  puri^OB'^i  iir*i  to  be  cjoDstniod 
in  p^ri  moter***!,  fljid  aa  liavLnjyr  tho  one  i>urp*>^e  of 
t^uOdlna-  B  AlDgle  roati  ffom  Fort  H^ev,  dowo  the 
Nftosho  VttUey,  to  tte  Bouthtrti  liny  of  tbat  State; 
and  net  aft  dtetinct  ^rfi  Dts  for  different  roadiij  ?¥b  (ch 
rt^Af  come  fn  con R let  in  the  olulms  under  uiem  In 
iwoM  to  the  lanvlft  groiited* 

£  The  junction  of  tiiia  road  with  the  one  from 
TjeaveQ worth  hj  way  of  lawrence  In  the  dlnectlan 
<jf  GalT^^iton  Bay.ae  providiMl  intbe  Act  of  18f5?i,  waa 
Do^  TTxiuirbd  to  be  on  the  rery  croBtof  tU6  N&oftho 
Viiiey,  m  reached  by  thti  latter  piiad,bQt  fft  a  con- 
rfoicnt  point  for  Bucn  crosBin^rin  the  narrow  valley 
<ri"  the  Neosho  River  r  and  h^  thi?  point  haa  h^^n 
mlripted  by  the  comimnles  buihijiur  lM>th  roa<li?*  and 
iie<?epted  br  the  offioerB  of  the  land  depiirtnipot  In 
fldflCting  iDdemnltj  U*nd»,  th^re  i6  no  tjiifUctent  naa- 
no  10 1^  found  In  the  point  of  junction  to  vacftte 
tiieotftifleatLon  of  thefle  ianda  to  the  State  for  the 
aiaipiiny  wblob  haa  built  theroc^d  and  reoelved  the 
pitfottorthe  State, 

3,  Nor  Is  there  any  other  snmdent  rwison  found  in 
the  record  in  thifl  ca«e  for  settlni?  aside  the  evldenoes 
of  tJtlfi  to  tbe^e  la  nda  Ifwj  ed  tJO  th  c  corporation  w  b  loh 
tmUl  Lhe  road  within  tho  time  rt?quljed  bj  law,  to 
the  apprfViU  of  the  offlcera  of  the  Govenjraent. 
?boie  primary  ^uty  It  waa  t^^ certify  these  landa,and 
vbo  dLdflo  wiuiin  tiie  6i:o\iii-  of  thelr.powen. 

[No.  749.] 
ArjfuedOct.  18, 19, 1880,    DeMedNo9.fi,  1S86. 

A  PPEAli  from  fhe  Circuit  Court  of  the  United 
A  States  for  the  District  of  Kansas.  Beiwredi, 
The  histoiy  and  facts  of  the  case  appear  In 
the  opinion  of  the  court. 
Meme.  A.  T.  Britton,  John  F.  Dillon, 
I  Qeo.  W.  HeCrmry,  Jcmse  Hagerman  and  A. 

I  R  Browne,  for  appellant 

JKaMfff.  Wm*  Lawrence,  E.  H.  Watson 
ind  A.  A  Oartand,  AUy-Qen.,  for  appellee. 

Mr,  JfuUee  SQUer  dellTored  the  opinion  of 
thecoort: 

This  is  an  appeal  from  the  Circuit  Court  of 
the  District  of  Kansas.  The  suit  is  brought  by 
16891  B.H.  Brewster,  Attorney-General  of  the  United 
Btotes,  for  and  on  behalf  of  the  United  States. 
The  object  of  it  is  to  set  aside  certain  instru- 
ments in  writing,  which,  if  they  are  valid,  are 
npposed  to  convey  title  from  the  United  States 
for  a  considerable  quantity  of  land  in  south- 
etttem  Kansas. 

An  Act  of  Congress,  approved  July  26, 1886, 
granted  to  the  State  of  Kansas  "Every  alternate 
lection  of  land  or  parts  thereof  designated  by 
odd  numbers  to  the  extent  of  five  alternate  sec- 
tions per  mile  on  each  side  of  the  road,  and  not 
exceeding  in  aU  ten  sections  per  mile:  •  •  • 
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for  the  purpose  ol  aiding  the  Union  Pacific 
Railroad  Company,  Southern  Branch,  the  same 
being  a  corporation  orgiiniKed  under  the  lawt 
of  the  State  of  Kansas,  to  construct  and  operate 
a  railroad  from  Fort  Riley,  Kansas,  or.  neaf 
that  militarv  reservation,  thence  down  the  val- 
ley of  the  Neosho  River  to  the  southern  line  of 
the  State  of  Kansas,  with  a  view  to  an  exten- 
sion of  the  same  through  a  portion  of  the  In- 
dian Territory  to  Fort  Smith,  Arkansas." 

There  is  the  usual  clause  in  this  grant  pro- 
viding that  if  "it  shall  appear  that  the  United 
States  have,  when  the  line  of  said  road  is  defi- 
nitely located,  sold  any  section  or  any  part 
thereof,  granted  as  aforesaid,  or  that  the  right 
of  preemption  or  homestead  settlement  has  at- 
tacned  to  the  same,  or  that  the  same  has  been 
reserved  by  the  United  States  for  any  purpoee 
whatever,  then  it  shall  be  the  duty  of  theBeo- 
retary  of  the  Interior  to  cause  to  be  selected  for 
the  purposes  aforesaid,  from  the  pubUc  lands 
of  the  United  States  nearest  to  the  sections  above 
specified,  so  much  land  as  shall  be  equal  to  the 
amount  of  such  lands  as  the  United  States  have 
sold,  reserved,  or  otherwise  appropriated,  or  to 
which  the  right  of  homestead  settlement  or 
preemption  has  attached  as  aforesaid,  which 
lands,  thus  indicated  by  the  direction  of  the 
Secretary  of  the  Interior,  shall  be  reserved  and 
held  for  the  State  of  Kansas  for  the  use  of  said 
company  by  the  said  Secretary  for  the  purpose 
of  the  construction  and  operation  of  said  rail- 
road, as  provided  by  this  Act." 

This  railroad  company,  for  whose  benefit  the 
grant  was  made  to  tne  State  of  Kansas,  after- 
wards chaneed  its  name,  by  a  valid  procedure, 
into  that  or  the  Missouri,  Kansas  and  Texas 
Railroad  Company.  Under  this  latter  name  it 
built  the  road  contemplated  by  this  grant, 
which  was  completed  in  due  time,  and  asserted 
a  claim  before  the  Commissioner  of  the  General 
Land-Offlce  for  the  lands  now  in  question  as  in- 
denmity  for  others  lost  by  the  previous  sale, 
appropriation,  or  other  diroosition  of  them  un- 
der the  clause  above  cited  in  the  Act  of  1866. 
These  lands  were,  on  that  demand,  certified  to 
the  State  of  Kansas,  and  Xfj  the  State  patented 
to  the  railroad  company.  The  Missouri,  Evan- 
ses and  Texas  Railroaa  Company  afterwards, 
for  a  valuable  consideration,  conveyed  them  to 
the  appellant  in  the  present  case,  the  Ejmsas 
City,  JU&wrence  and  Southern  Kansas  Railroad 

The  Object  of  this  suit  is  to  vacate  and  declare 
void  the  certification  of  the  lands  by  the  Secre- 
tary of  the  Interior  to  the  State  of  Kansas,  as 
well  as  the  patents  issued  bv  that  State  to  the 
railroad  company.  There  u  no  allegation  of 
fraud,  accident,  or  mistake,  except  as  the  al- 
leged want  of  authority  or  power  in  the  officers 
of  the  United  States  to  certify  these  lands  to 
that  State  may  be  a  mistake  in  law.  Unques- 
tionably, if  there  was  no  such  power,  the  gov- 
ernment has  a  right  bv  this  proceeding  to  have 
those  instruments  declared  void  and  set  aside 
as  a  cloud  upon  its  title.  The  authority  of  the- 
CommiBsioner  of  the  General  Land-Omce  and 
the  Secretary  of  the  Interior  to  make  this  cer^ 
tification  of  the  lands  to  that  State  for  the  ben- 
efit of  this  company  depends  upon  the  true  con- 
struction of  this  Act  of  1866,  and  of  certain 
other  statutes  on  the  same  subject. 

Since  the  railroad  company  has  constructed 
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the  road  as  contemplated  by  tbe  statute,  and 
has  raodTed  the  patents  for  the  lands  found 
in  place  along  the  line  of  this  road,  that  is  to 
say,  every  alternate  section,  of  odd  numbers, 
which  had  not  been  previously  dimosed  of,  and 
as  the  officers  of  the  government  nave  certified 
the  lands  now  in  controversy  to  be  properly 
selected  in  lieu  of  such  as  were  not  found  in 
place,  it  would  seem  to  devolve  upon  the  plaint- 
t£Fs  to  show  some  reason  why  this  autnority 
has  not  been  properly  ezercisea,  for  the  statute 
declares  that  the  Secretary  shall  indicate  thae 
indemnity  lands.  It  was  ms  primary  duty,  and 
r  ottfi  1  that  of  the  Commissioner  of  the  General  Land- 
l«ooj  Office,  to  ascertain  whether  any  lands,  and,  if 
so,  what  amoimt,  were  not  found  subject  to  the 
Act  by  reason  of  previous  disposition  under  the 
homestead  or  preemption  laws  or  reservations, 
and  to  select  the  indemnity  landsi  They  have 
accordingly,  both  in  the  mil  and  in  argument, 
set  up  the  facts  which  they  suppose  to  oaow  the 
invi^dity  of  these  transfers. 

The  first  of  these,  and  the  most  important, 
is,  that  by  an  Act  of  March  8, 1863,  and  a  sup- 
plementary Act  of  July  1, 1864,  these  lands  be- 
came appropriated  to  the  building  of  another 
road  throngh  the  same  region  of  country  and 
through  the  same  lands,  the  grant  being  to  the 
State  of  Kansas  for  the  purpose  of  building 
tiiat  road.  It  is  argued  tuat  these  grants,  in- 
stead of  being  made  by  Congress  in  aid  of  one 
and  the  same  road,  are  different  and  conflicting 
grants,  and  that  the  earlier  mmts  of  1863  ana 
1864  prevent  the  H  K  &  T.  R  R.  Co.  from 
realizing  the  bounty  of  Congress  on  that  sub- 
ject, because  there  is  in  the  grant  to  the  State 
for  the  benefit  of  the  Union  Pacific  Railroad 
Company,  Southern  Branch,  an  express  reser- 
vation of  any  lands  granted  previously  for  rail- 
road purposes.  The  language  of  the  Act  of  1866 
on  this  subject  is  as  follows: 

*' Provided,  That  any  and  all  lands  heretofore 
reserved  to  the  United  States  by  any  Act  of 
Congress,  or  in  any  other  manner  by  competent 
authority,  for  the  purpose  of  aiding  in  any  ob- 
ject of  internal  improvement,  or  for  any  other 
purpose  whatsoever,  be,  and  the  same  are  here- 
by, reserved  to  the  United  States  from  tbe 
operations  of  this  Act,  except  so  far  as  it  may  be 
found  necessary  to  locate  the  routes  of  said 
road  and  branches  through  such  reserved  lands, 
in  which  case  the  rieht  of  way  only  shall  be 
granted,  subject  to  the  approval  of  the  Presi- 
dent of  the  United  States.'^ 

As  the  lands  granted  by  the  prior  Acts  of 
1863  and  1864,  had,  by  the  Act  of  the  Legisla- 
ture of  Kansas,  been  granted  to  the  Atchison, 
Topeka,  and  Santa  Fe  Railroad  Company,  a 
then  existing  corporation  of  that  State,  for  the 
purpose  of  building  a  road,  with  tiie  same  gen- 
eral description  as  to  its  course  down  the  valley 
[689]  of  the  Neosho  River,  which  might  have  run 
through  these  same  lands  if  it  had  been  built  by 
the  latter  company,  it  is  argued  with  grc 
earnestness  that  these  lands  were  neoessarify  re- 
served, under  this  clause  of  the  Act  of  1866, 
from  the  mnt,  as  being  reserved  by  the  aa- 
thoritv  of  Congress  for  the  purpose  of  aiding  in 
that  object  of  internal  improvement  If  the  A. 
T.  &  8.  F.  R  R  Co.  had  built  a  line  of  road 
along  the  same  general  course  and  through  the 
same  lands,  twenty  miles  in  width,  that  tne  M. 
K.  ^k  T.  R  R  Co.  has  occupied  with  its  road, 
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and  asserted  a  claim  to  these  lands,  or  to  any 
of  them,  the  argument  would  be  almost  irresist- 
ible. 

If,  at  the  time  that  the  Act  of  1866  was  passed^ 
the  A.  T.  &  8.  F.  R  R  Co.,  or  any  other  com- 
pany than  the  one  to  which  the  grant  of  1866 
was  made,  was  intending  to  build  a  road,  or 
expected  to  build  one,  or  had  any  authority 
from  the  State  of  Kansas  to  build  one,  under 
the  Acts  of  1863  and  1864,  the  argument  would 
have  force.  But  on  the  9tn  day  of  March,  1^6, 
which  was  four  months  prior  to  the  Act  of 
1866,  the  A.  T.  ft  8.  F.  R  R.  Co.  enu*red  into 
an  agreement  with  the  U.  P.  R  R  Co.,  South- 
em  Branch  (afterwards  known  as  the  M.  K.  & 
T.R  R.  Co.),  by  which  the  latter  company  as- 
sumed all  the  obligations  of  the  former  in  regard 
to  building  the  road  which  that  company  nad 
assumed  in  accepting  the  grant  by  the  State  of 
Ejinsas,  in  consideration  of  which  the  A.  T.  ft 
S.  F.  R  R  Co.  assiniedtothe  U.  P.  R  RCo., 
Southern  Branch,  a&  its  right,  title,  and  interest 
in  the  lands  appropriated  to  the  building  of  that 
road  by  the  Acts  of  March  8, 1863,  and  July  1, 
1864,  and  by  the  Acts  of  the  Kansas  Legislature 
conferring  these  landson  that  company.  So  that, 
with  the  exception  of  the  ratification  of  this 
agreement  and  assignment  by  the  State  of  Kan- 
sas, and  so  far  as  the  two  railroad  companies 
themselves  could  make  such  an  assignment,  the 
U.  P.  R  R  Co.,  Southern  Branch,  to  which 
tlic  grant  of  1866  was  made,  had,  before  the 
passage  of  that  Act,  become  possessed  of  all  the 
riffhts  existing  under  the  Acts  of  1863  and  1864 
with  regard  to  building  a  railroad  down  the 
Neosho  valley. 

It  is  not  to  be  supposed  that  Congress  was 
ignorant  of  this  transaction,  nor  that,  if  tbe 
representatives  in  Confess  of  the  State  of  Kan- 
sas had  been  opposed  to  this  transfer,  they 
would  have  consented  to  the  passage  of  the  Act 
of  1866.  But,  as  that  State  did  ratify  this 
transfer  by  the  one  company  to  the  other  with- 
in six  or  eight  months  after  it  was  made,  it  is 
reasonable  to  suppose  that  Congress,  in  legisla^ 
ting  upon  such  an  important  ^rant  of  public 
lands  tor  public  uses,  did  not  intend  to  have 
two  parallel  roads  for  a  long  distance  within  tbe 
narrow  strip  of  the  Neosho  Valley,  but  did  in- 
tend by  all  this  legislition  to  secure  one  road; 
and,  beingaware  of  the  transfer  by  the  A.  T. 
ft  8.  P.  K.  R  Co.  to  the  U.  P.  R  R  Co., 
Southern  Branch,  and  of  the  willingness  of  the 
State  of  Kansas,  when  her  Legislature  could 
meet,  to  ratify  that  transfer,  designed  by  the 
Act  of  1866  to  place  also  in  the  hands  of  the 
latter  company  the  same  right  and  tbe  same 
grant  for  the  same  purposes,  and  for  the  one 
road. 

In  support  of  this  view  it  will  be  seen  that, 
in  the  later  Act  of  1866,  Congress,  departing 
from  the  principle  of  the  former  Acts  of  mak- 
ing Uie  grant  directly  to  the  State  without  pre- 
scribing by  what  means  or  by  what  corporations 
it  ^ould  construct  the  road,  declares  expressly 
that  the  grant  is  made  to  the  State  of  Kansas 
for  the  benefit  of  the  U.  P.  R  R  Co.,  South- 
em  Branch;  and  it  did  this  obviously  for  the 
purpose  of  consolidating  all  these  grants  into 
one  grant  in  the  hands  of  that  company,  which 
already  had  all  the  rights  vested  Dv  tbe  other 
statutes  necessary  to  enable  it  to  build  this  road 
down  the  Neosho  Valley. 
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The  history  of  the  legislation  of  Congress  and 
«r  the  Suae  of  Kansas  on  this  subject  almost 
eoDchisiTdij  shows  that  the  several  statutes  are 
to  he  taken  and  construed  as  in  pari  materia, 
SDd  that  the  only  object  was  the  building  of 
one  road.  By  the  Act  of  1866  there  was  no 
mat  in  aid  01  any  other  road  but  that  one.  The 
Act  of  1868  made  the  grant  to  the  State  of 
Kansas  for  the  purpose  of  aiding  in  the  con- 
fltruction  of  a  road  from  tly>!  City  of  Atchisou. 
by  the  way  of  Topeka,  the  capital  of  the  State, 
to  the  western  line  of  the  State,  trith  a  branch 
flrom  wkere  thii  road  eroues  the  Neosho,  down 
the  TaHey  of  that  river  to  the  point  where  a 
road  from  Leavenworth  and  Lawrence  south, 
for  which  a  jnwit  was  made  in  the  same  Act, 
crosses  the  Keosbo  Valley.  In  this  Act  no 
(•Bl]  corporation  is  named,  but  it  was  left  to  the 
State,  to  which  the  grant  was  in  terms  made, 
to  employ  such  araicv  in  the  way  of  a  corpo- 
ration, pnvate  individuals,  or  its  own  oflScers, 
for  the  building  of  the  road,  as  it  might  choose. 
Tbu  point  of  intersection  with  the  Neosho 
River  was  some  distance  south  of  Fort  Hiley, 
through  which  the  main  branch  of  the  U.  P. 
R.  R.,  Eastern  Division,  passed  on  its  way  from 
the  Missouri  River  to  the  Pacific  Coast,  and 
was  at  or  near  the  Town  of  Emporia.  In  1864 
Congress  passed  an  Act  making  an  additional 

Ct  of  lands  to  the  State  for  a  railroad 
I  Emporia,  by  way  of  Council  Grove, 
to  a  point  near  Fort  Riley,  on  the  branch  Union 
Pacific  Railroad  in  said  State.  Both  of  these 
Acts  were  accepted  by  the  State  of  Kansas,  and 
both  the  lands  granted  and  the  right  to  build 
the  roads  mentioned  in  these  Acts  of  Congress 
were  conferred  upon  the  A.  T.  &  S.  F.  R.  R.  Co. 
by  the  Stale.  These  two  pieces  of  road,  if  ever 
they  were  built,  would  necessarily  constitute 
one  continuous  road  from  Foft  Riley  down  the 
Neosho  Valley  to  the  point  where  the  road 
should  cross  the  line  of  the  Leavenworth,  Law- 
rence and  Fort  Gibson  Railroad,  and  this  is  the 
road  built  bv  the  M.  K  &  T.  R.  R.  Co.  under 
the  Act  of  1866,  and  under  its  contract  with  the 
A  T.  &  S.  F.  R  R.  Go  and  the  grants  of  the 
State  of  Kansas. 

Now,  it  is  a  strained  construction  of  the  Act 
of  1866,  in  the  face  of  all  the  probabilities  of 
the  case,  imputing  to  Conmss,  in  which  that 
State  had  two  Senators  and  several  members  of 
the  House  of  Representatives,  great  careless- 
oeas,  to  bold  that  they  intended  each  one  of 
thcK  separate  statutes  to  stand  by  itself  and 
the  ckims  to  be  asserted  under  them  to  bo  dis- 
tinct grants  for  different  railroads.  It  is  much 
more  reasonable  and  consonant  to  all  we  know 
of  the  transaction,  and  in  consideration  of  the 
almost  certainty  Uiat  Congress  had  in  view  the 
single  purpose  of  building  one  road  down  the 
Neosho  Valley  from  Fort  Riley  to  the  point  of 
intersection  with  the  other  road,  aqd  that  it 
was  aware  of  the  agreement  between  the  A.  T. 
A  8.  F.  R  R.  Co.  and  its  grantee  in  the  Act  of 
\m,  to  hold  that  it  intended  bv  the  later  Act 
to  ratifv  and  make  good  the  right  which  the  U. 
fM«i  P-  ^  R-  Co.,  Soutiaem  Branch,  already  had  to 
1^*1  the  aame  lands  for  the  purpose  of  builcung  that 
load. 

The  fact  that  the  Act  of  1866,  while  in  gen 
cral  tenoos  granting  these  lands  to  the  State  of 
Kansas,  declared  that  that  State  should  hold 
them  for  the  benefit  of  the  U.  P.  R.  R  Co. 
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Southern  Branch,  so  far  from  mlKtatlng  again^t 
this  view  of  the  subject,  tends  to  conflrmU.  In- 
tending to  ratify,  to  make  good,  and  add  to  thp 
force  of  the  title  of  that  company,  which  it 
had  derived  from  its  agreements  with  the  A. 
T.  &  S.  F.  R  R  Co.  it  did  not  leave  it  even  in 
the  power  of  the  State  of  Kansas  to  confer 
these  lands  upon  any  other  company  than  this 
one,  and  thereby  prevented  all  conflict  of 
claims  under  these  several  grants.  This  view 
of  the  subject  was  taken  by  Mr.  Browning. 
Secretarv  of  the  Interior,  in  a  letter  addressed 
to  the  Commissioner  of  the  General  Land- 
Oflioe,  March  25,  1867,  directing  the  with- 
drawal of  the  lands  along  the  line  of  the  road 
from  public  sale  orpreemption  for  the  benefit 
of  the  U.  P.  R  R  Co.  Southern  Branch,  and  it 
has  been  acted  upon  by  the  Land  Department 
and  by  the  various  Secretaries  of  the  Interior, 
from  that  day  to  this,  as  the  true  construction 
of  the  statutes. 

It  is  true  that  when  the  M.  K  AT.  R  RCo. 
made  its  application  for  the  lands  now  in  con- 
troversy, as  indenmity  lands,  it  asserted  rights 
under  the  Acts  of  1868  and  1864  by  virtue  of 
the  assignment  of  the  A.  T.  &  S.  F.  K.  R.  Co., 
and  the  ratification  of  that  assirament  by  the 
State  of  Kansas,  and  also  under  the  Act  of 
1866  directly  to  that  company;  and  it  is  true 
that  the  Secretary  of  the  Interior,  while  ac- 
knowledging the  claim  to  have  been  made  un- 
der all  the  Acts,  certified  the  lands  to  the  State 
of  Kansas  in  accordance,  wi^  the  terms  of  the 
Acts  of  1868  and  1864,  instead  of  issuing  pa- 
tents directly  to  the  railroad  company,  as  was 
provided  for  in  the  Act  of  1866.  But  since  that 
company  had  all  the  rights  conferred  by  all 
three  of  these  statutes,  and  by  the  ratification 
by  the  State  of  Kansas  of  the  transfer  from  the 
A.  T.  &  S.  F.  R.  R  Co.,  and  since  that  State, 
after  these  lands  were  certified  to  it  for  the 
benefit  of  this  companv,  issued  to  it  patents  of 
the  State  for  those  lanos,  it  is  obvious  that  the 
companv  thus  acquired  the  real  ownership  and 
the  equitable  interest  in  the  lands  which  it  had 
earned  by  building  the  road,  in  accordance 
with  the  provisions  of  all  the  statutes  and  all 
the  contracts  made  upon  the  subject.  If  there 
be  any  informality  in  the  attempt  of  the  Sec 
retsjy  of  the  Interior  and  of  the  State  of  Kan- 
sas to  confer  upon  the  railroad  company  the 
legal  title  to  these  lands,  it  is  for  the  company 
to  seek  relief  and  to  have  those  informalities 
corrected,  not  for  the  United  States  to  set  aside 
its  solemn  instruments  in  which  those  rights 
are  evidenced,  and  under  which  not  only  the 
railroad  company  then  interested,  but  its  gran- 
tee, the  present  appellant,  holds  these  lands  or 
has  sold  them  to  mnocent  purchasers.  So  far, 
then,  as  this  objection  goes,  that  one  of  these 
Acts  of  Congress  nullifies  the  others,  we  thinlc 
it  to  be  untenable. 

Another  objection  strongly  insisted  upoA 
arises  out  of  the  language  of  the  Act  of  lo63. 
That  Act  provided  for  two  roads,  with  branches 
to  each.  The  first  was  a  road  from  the  City 
of  Leavenworth,  by  way  of  the  Town  of 
Lawrence,  to  the  southern  line  of  the  State, 
in  the  direction  of  Galveston  Bay.  in  Texas. 
The  second  was  a  road  from  tne  City  of 
Atchison,  by  way  of  Topeka,  to  the  western 
line  of  the  State,  m  the  direction  of  Fort  Union 
and  Sante  F6,  in  New  Mezioo,  with  a  branch 
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from  wliere  this  last  named  road  crosses  the 
Neosho  River,  down  the  yaUey  of  that  river  to 
the  point  where  the  said  first-named  road  en- 
ters the  said  Neosho  Valley.  This  branch  down 
the  Neosho  Valley  is  the  road  now  under  con- 
sideration, and  the  grant  of  lands  of  1868  is  to  the 
point  on  its  line  where  the  first-named  road, 
uie  Leavenworth,  Lawrence  &  Fort  Gibson, 
enters  the  said  Nesoho  Valley. 

It  is  said  that  the  road  of  the  M.  K  &T.  R 
R  Co.,  which  we  have  alreadv  held  to  repre- 
sent the  grant  of  Congress  onaer  this  statute, 
was  not  constructed  to  the  point  where  the  L. 
L.ftF.  G.  R  R  entered  the  Neosho  Valley, 
but  that  those  two  roads  Joined  at  a  point  far 
within  the  entrance  of  the  L.  L.  &F.  G.  R  R 
into  the  valley.  The  distance  is  said  to  be 
about  eight  or  t«n  miles,  and  this  is  supposed 
to  defeat  the  right  of  the  company  building  this 
road  to  the  lands  on  each  siae  of  it.  But  we 
are  of  opinion  that  this  is  too  narrow  a  con- 
[€04]  struction  of  tfaie  language  describing  the  point 
at  which  the  two  rcSds  mentioned  in  the  same 
statute  were  expected  to  meet  and  cross  each 
other.  The  construction  thus  asserted  requires 
that  the  exact  point  of  the  high  around  on  the 
north  of  the  Neosho  River  should  be  ascertained 
with  great  precision  where  the  railroad  of  the 
other  company,  coming  from  the  north,  enters 
the  valley.  It  seems  to  us,  however,  that  the 
purpose  of  Confess  was  to  make  a  grant  of 
umos  along  the  Neosho  Valley  to  the  company 
which  should  build  it  to  the  most  appropriate 
point,  wherever  that  might  be,  in  this  narrow 
valley  at  which  the  two  roads  might  chance  to 
come  together;  and  that,  as  the  road  has  been 
built  and  the  lands  earned,  and  the  officers  of 
the  Federal  Government  having  charge  of  the 
matter  have  accepted  this  place  of  junction  as 
the  proper  one  to  govern  the  selection  of  lands 
for  the  company  buUding  the  road,  and  since 
neither  of  those  roads  make  any  objection  to 
this  decision,  and  it  is  impossible  to  see  how 
any  substantial  rieht  of  any  person  can  be  in- 
Jurad  by  it,  it  is  £e  duty  of  the  court  to  ac- 
cept the  location  of  the  road  as  a  proper  lo- 
cation, in  accordance  with  the  action  of  the 
officers  of  the  Land  Department;  and  that  it  is 
not  a  case  for  the  Government  of  the  United 
States  to  interfere  to  set  aside  its  own  action  in 
the  matter,  under  the  loose  terms  employed  in 
the.  Acts  of  Congress. 

In  support  of  this  view  of  the  subject  it  must 
appear  to  any  thinking  mind,  that  uie  grant  of 
lands  to  the  M.  K  &T.  R  R  Go.  would  not  be 
defeated  if  the  other  road  from  the  north  did 
not  build  into  the  valley  of  the  Neosho  River 
at  all;  and  yet,  if  the  strict  and  literal  construc- 
tion of  the  phrase,  "where  that  road  enters  the 
vall^,"  should  be  adopted,  that  would  be  the 
effect  upon  the  grant  The  purpose  of  Con- 
gress bdnff  to  have  these  roads  cross  within  the 
narrow  vaUev  of  the  Neosho  River,  and  the 
grant  of  lands  to  the  M.  E.  &  T.  R  R  Co.  ter- 
minate at  the  point  where  it  came  to  a  junction 
with  the  L.  L.  &  F.  G.  R  R,  the  latter  beinff 
continued  on  to  the  south,  we  do  not  think 
this  objection  sufficient  to  Justify  a  decree  set- 
ting aside  the  action  of  the  officers  of  the  gov- 
ernment. 

It  is  to  be  observed  that  this  objection  is  raised 
under  the  language  of  the  Act  of  1868,  and 
that  the  Act  m  1866  contains  no  such  require- 
S84 


ment  as  that  with  reference  to  the  crossing  of 
the  roads,  it  being  declared  in  the  latter  Act 
that  the  road  to  to  be  built  down  the  vaUey  of 
the  Neosho  River  to  the  southern  line  of  the 
State.  Of  course,  if  the  Act  of  1866  is.  as  we 
suppose,  supplementarv  to  the  Acts  of  1868 
and  1864,  the  description  of  the  route  of  the 
road  and  its  terminus  in  the  Uiter  Act  is  the 
one  which  must  govern  the  grant  of  lands. 

Another  objecaon  urged  to  the  ownership  of 
the  lands  by  this  Company  under  the  patents 
from  the  State  of  Kansas  u,  that  the  Company 
has  received  more  lands  than  it  was  entitled  to 
under  the  grant.  We  do  not  think  it  neces- 
sary to  enter  into  the  details  of  the  evidence  of 
how  much  land  was  granted,  how  much  was 
found  in  place,  and  how  much  the  road  was 
entitled  to  as  indemnity  for  lands  not  so  f oimd 
inplaoe.  In  the  first  place,  we  are  not  at  all 
satisfied  by  the  evidence  in  the  record  that  the 
lands  received  are  in  excess  of  the  various 
grants  to  this  Company.  In  the  next  place* 
Uie  issue  is  not  made  fairly  in  the  bill;  and  cer- 
tainly no  particular  certificate,  nor  any  par- 
ticular patent  from  the  State  of  Kansas  is 
pointed  out  as  being  the  one  which  contains 
the  excess  over  the  grant;  and  it  is  not  possible 
for  the  court,  under  any  evidence  or  any  plead- 
ing, to  ascertain  which  of  these  certificates  and 
of  Uiese  patents,  or  what  particular  portions  of 
them,  should  be  held  void  and  what  valid.  U, 
8.  y.B.dIf.R.R.  00.9SV.  S.  834  [Bk.  25, 
L.  ed.  198]. 

And,  lastly,  while  we  are  uoi  disposed  to 
hold  the  action  of  the  officers  of  the  Land  De- 
partment of  the  Government  as  absolutely  con- 
clusive upon  such  a  subject  as  this,  we  see  no  rea- 
son why 'their  deliberate  actioo,  with  careful  atr 
tention  and  all  the  means  of  ascertaining  what 
was  right,  should  be  set  aside  in  this  case.  There 
are  other  grounds  urged  for  granting  the  re- 
lief sought  by  the  bill,  but  they  are  not  suffi- 
cient to  Justify  such  a  decree,  nor  are  they  im- 

irtant  enough  to  require  further  discussion 
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X.  &  Cb.  T.  Bum,  71  Ind.  880;  &  H,AD,R 
B.  Oo,  ▼.  LwUUm,  97  Ind.  488;  An^ocf  t.  Inr 
dtanapaHtOc.  R  R  Co.  11  Ind.  Ill;  StaUBd. 
AgrimUwn  t.  Cititem  St.  R  Co.  47  Ind.  407; 
Etteh^oekT.  OalveUon,  96  U.  8. 851  (Bk.  84,  L. 
ed.  668);  ZabriOde  t.  C.  C.  d  C.  R  R  Co.  88 
How.  881  (64  U.  8.  bk.  16,  L.  ed.  488);  Lowy. 
OmL  Foe.  A  A  Cb.  68  CaL  60;  Stewnrtv.  Erie 
Tratu.  Co.  17  Minn.  878;  Qrem,  Bap  d  Minn. 
B.RCO.  T,  Umon  S.  Co.  107U.  8. 98  (Bk.  87, 
L  ed.  418);  J?.  Co.  ▼.  McCarthy,  96  U.  8.  866 
(Bk.  24,  L.  ed.  696);  iSten  Antonio  ▼.  Jr«^j^, 
M  U.  8.  816  (Bk.  84,  L.  ed.  Wt)ilkmieU  t. 
n»ni^.  102  TJ.  8.  420  (Bk.  86,  L.  ed.  189); 
SaL  Bank  ▼.  MaUheum,  98  U.  8.  621  (Bk.  25, 
L  ed.  188);  Nat.  Bank  v.  Wiitn&y,  108  U.  8. 
»(Bk.  26,  L.  ed.  448);  FortierY.  N.  O.Bank, 
112  U.  8.  440  (Bk.  28,  L.  ed.  764). 

Oounael  also  apecially  referred  to  the  recent 
case  otOam^n  d  AUantie  R.  R.  Co.  ▼.  Maiy% 
Lemdinf,  etc.  R  R  Cd.  4  Cent  Rep.  801. 

The  foUowing  statutes  were  also  referred  to: 

Indiana:  Act  of  F^b.  28, 1868,  R.  8.  1881, 
SBC.  8971  0t  ieq.',  Act  of  March  4, 1858;  Act  of 
Har  4, 1869,  R.  8.  1881,  sec.  8967  et  ieq.;  Act 
of  Jan.  25, 1858,  R  8.  1881.  sea  8968  ^  ioq.; 
a  8.  Ind.  1881,  sees.  8961,  8908:  Actof  March 
1, 1865;  Actof  March  2, 1875,  R.  8. 1881,  sec. 
856;  Act  of  March  4, 1868,  R  8. 1881,  sec. 
4a»H9eq.;  Act  of  March  14, 1877,  R  8.  sec. 
4025;  Act  of  Mai«h  16, 1877,  sec.  m9,  R  8. 
1881;  Actof  Aprfl  7, 1881,  R  8.  4018;  Actof 
Dec  18, 1865. 

Blinds:  Actof  Feb.  28y  1864;  Act  of  Feb. 
11^1856;  Act  of  Maitsh  10, 1869. 

(^^1     Mr  Jutiiee  MUlw  deliTerad  the  opinion  of 
Oieeocirt: 

The  oirfnlon  of  the  court  in  this  case  aoooiii> 
panying  its  Judsment,  was  delivered  veiy  near 
the  ciose  of  the  last  term;  and  for  that  reason, 
imoDff  others,  a  special  leftTe  was  granted  the 
appellees  to  file  a  petition  for  rehearing  at  the 
beg^ining  of  the  proeent  term. 

We  have  very  carefully  examined  this  peti- 
tbn,  and  whfle  on  one  of  the  main  points  in 
the  case;  namely,  the  statutory  authority  of  the 
Indianapolis  A  8t  Louis  Rauroad  Company, 
imder  the  laws  of  Indiana,  to  make  the  lease 
which  was  the  foundation  of  the  suit,  there  are 
some  other  statutes  and  some  other  decisions  of 
^^  the  Stale  and  the  state  court  cited,  we  do  not 
W4]  think  they  invalidate  the  ground  on  which  the 
decision  at  this  court  at  the  last  term  rested. 

It  was  said  in  that  opinion  that  there  was  no 
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decisite  or  oonduslTe  ezpressloii  of  opinion  on 
that  subject  by  the  Supreme  Court  of  Indiana, 
and  that  this  court  was  therefore  compelled  to 
exercise  its  own  Judgment  and  to  follow  it  in 
deciding  the  case,  we  are  not  able  to  see  in 
the  cases  cited  for  the  first  time  In  this  petition 
anything  which  modifies  this  proposition. 

The  same  may  be  said  of  the  statutes  spe- 
cially relied  on  in  the  petition.  There  is.  hi  our 
opinion,  no  authority  found  in  them  for  the 
lease  by  the  defendant  company  of  the  entire 
road,  property,  franchise,  powers  and  control 
of  the  plaintiff's  road  for  ninety-nine  years. 

The  judgment  of  the  plaintis  against  the  In- 
dianapolis and  8t.  Louis  Ck>mnany  remains  un- 
affected by  the  decision  of  this  court,  because 
there  was  no  appeal  by  the  latter  Company,  and 
we  see  no  reason  to  change  our  views  on  the 
other  questions  involved  in  the  case. 

Thspetitian  i$  thartfore  overruled. 

Ttneoopy*   Ttet: 

James  H.  MoKenney,  Cleric,  Sup.  Oourt,  U.  8L 


HBNRY  O.  HARKNE88,  Appt.,  l^^^l 

9. 

RU88ELL  A  COMPANY. 

(See  8.  C  Beporter*a  ed.  068-S88L) 

Cmdiiional  ealee^-^when  title  doe$  not  pam 
V)keth0r  wUdr-reHew  of  ofuihariHee. 

L  In  the  absenoe  off  fraud,  an  aareement  ffor  a 
oondlttonal  aa&e  to  good  and  valid,  as  weU  againsl 
third  persoDS  as  agiuiist  the  parties  to  the  transao- 
tlon. 

S.  A  taflee  of  personal  proiiei'tj  oannot  convey 
the  title,  or  robjeot  it  to  exeouikm  for  his  own  debt& 
until  the  condition  on  which  the  asTcement  to  sell 
was  made  has  been  pa-formed. 
[No.  6»8.] 
Submitted  Nov.  /7, 1S96.  Decided  Noo.  8,  1886. 

APPEAL  from  the  8upreme  Court  of  the 
Territory  of  Utah.    Affirmed. 
The  easels  stated  by  the  court. 
JfMfffs.  Parlor  ^  WIlllMu,  Jamoa  N. 
Kimball  and  Abbot  B.   Hejwoodt  for 
appellant. 
Mr.  C.  W.  Bennett,  for  qipelleeB. 

Mr.  JwtUee  Bradley  delivered  the  opinion 
of  the  court:  ^  ^         . 

This  is  an  appeal  ftom  the  8upreme  Court  of 
Utah.  The  a^on  was  brought  in  the  District 
Court  for  Weber  County,  to  recover  the  value 
of  two  steam  engines  and  boHers,  and  a  port- 
able saw  mill  connected  with  each  engine.  A 
jnnr  being  waived,  the  court  found  the  facts 
andf  rendmd  Judgment  for  the  plaintiff,  RuaseU 
ft  Co.  The  plaintiff  is  an  Ohio  corporation, 
and  by  its  agent  in  Idaho,  on  the  2d  of  October, 
1882,  agre^  with  a  pwrtnership  firm  by  the 
name  of  Phelan  ft  Ferguson,  residents  of  Idaho, 
to  sell  to  them  the  nid  enrines.  boilers  and 
saw  mills  for  the  price  of  $4,968,  nearly  all  of 
which  was  secured  by  certain  promissory  notes, 
which  severally  contained  the  terms  of  the 
agreement  between  the  parties.  One  of  the 
notes  (the  others  being  in  the  same  form)  was 
as  follows,  to  wit: 

"  8Ai/r  Lakb  Cttt,  Oct.  2, 1882. 

"  On  or  before  theiirst  day  of  May,  1883,  for  I  **«*! 
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Talue  raodTed  In  one  sixteen -horse  portjiblo  en- 
gine, No.  1,026,  and  one  portable  sawmill,  No. 
128,  all  comi^ete,  bought  of  L.  B.  Mattison, 
agent  of  Russell  &  Co. .  we,  or  either  of  us. 
promise  to  pay  to  the  order  of  Russell  &  Co., 
Massillon,  Ohio,  $300,  payable  at  Wells,  Fargo 
&  Co.'s  bank,  Salt  Lake  City,  Utah  Territory, 
with  10  per  cent  interest  per  annum  from  Octo- 
ber 1, 1882,  until  paid,  and  reasonable  attorney's 
fees,  or  any  costs  that  may  be  paid  or  incurred 
In  any  action  or  proceeding  instituted  for  the 
collection  of  this  note  or  enforcement  of  this 
coyenant  Tlie  express  condition  of  this  trans- 
action is  such  that  the  title,  ownership  or  pos- 
session of  said  engine  and  sawmill  does  not 
pass  from  the  said  Russell  &  Co.,  until  this 
1 605]  m)^  gj^^  interest  shall  haye  been  paid  m  full, 
and  the  said  Russell  &  Co.  or  his  agent,  has 
full  power  to  declare  this  note  due  and  take 
possession  of  said  engine  and  sawmill  when 
they  may  deem  them^yes  insecure,  even  be- 
fore the  maturity  of  this  note;  and  it  is  further 
agreol  by  the  makers  hereof,  that  if  said  note 
is  not  paid  at  maturity,  that  the  mterest  shall 
be  2  per  cent  per  month  from  maturity  hereof 
till  paid,  both  before  and  after  judgment,  if  any 
should  be  rendered.  In  case  said  sawmill  and 
ene:ine  shall  be  taken  back,  Russell  &  Co.  may 
sell  the  same  at  public  or  private  sale  without 
notice,  or  they  may  without  sale  indorse  the 
true  value  of  the  property  on  this  note,  and  we 
agree  to  pay  on  the  note  any  balance  due  there- 
on after  such  indorsement,  as  damages  and 
rental  for  said  machinery.  As  to  this  debt  we 
waive  the  right  to  exempt  or  cUim  as  exempt 
any  property,  real  or  personal,  we  now  own, 
or  may  hereafter  acquire,  by  virtue  of  any 
homestead  or  exemption  law,  state  or  federal, 
now  in  force,  or  that  hereafter  may  be  enacted. 

"  P.  O.,  Oxford,  Oneida  County,  Idaho  Ter- 
ritory. 

"  ISOO."  "  Phelak  &  Fkbguson." 

Some  of  the  notes  were  given  for  the  price 
of  one  of  the  engines  with  its  accompanying 
boiler  and  mill,  and  the  others  for  the  price  oi 
the  other.  Some  of  the  notes  were  paid;  and 
the  present  suit  wab  brought  on  those  that  were 
not  paid.  The  property  was  delivered  to  Phe- 
Ian  &  Ferguson,  on  the  execution  of  the  notes, 
and  subsequently  they  sold  it  to  the  defendant 
Ilarkness,  in  part  payment  of  a  debt  due  from 
them  to  him  and  one  Langsdorf.  The  defend- 
ant, at  the  time  of  the  sale  to  him,  knew  that 
the  purchase  price  of  the  property  had  not  been 
paid  to  the  plaintiff,  and  that  the  plaintiff 
claimed  title  thereto  until  such  payment  was 
made.  The  unpaid  notes  given  for  each  engine 
and  mill  exceeded  in  amount  the  vsiue  of  such 
engine  and  mill  when  the  action  was  com- 
menced. 

The  Territory  of  Idaho  has  a  law  relating  to 
chattel  mortgages,  requiring  that  every  such 
mortgage  shall  set  out  certain  particulars  as  to 
parties,  time,  amount,  etc.,  with  an  affidavit  at- 
tached, that  it  is  bona  fide,  and  made  without 
[666]  any  design  to  defraud  and  delay  creditors;  and 
requiring  the  mortgage  and  aindavit  to  be  re- 
corded in  the  county  where  the  mortgagor 
lives,  and  in  that  where  the  property  is  located; 
and  it  is  declared  that  no  chattel  mortgage  shall 
be  valid  (except  as  between  the  parties  Uiereto) 
without  compliance  with  these  requisites,  unless 
the  mortgagee  ahall  have  actual  possession  of 
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ibc  property  mortgaeed.  In  the  present  caso 
no  affldavit  was  attached  to  the  notes,  nor  were 
they  recorded. 

The  court  found  that  it  waa  the  intention  of 
PheUin  &  Ferguson,  and  of  Russell  &  Co.,  that 
the  title  to  the  said  property  should  not  pass 
from  Russell  &  Co.  until  all  the  notes  were 
paid. 

Upon  these  facts  the  court  found,  as  conclu- 
sions of  law,  that  the  transaction  between  Phe- 
Ian  &  Ferguson  and  Russell  &  Co.  was  a  con- 
ditional, or  executory  sale,  and  not  an  absolute 
sale  with  a  lien  reserved,  and  that  the  title  did 
not  pass  to  Phelan  &  Ferguson,  or  from  them  to 
the  defendant;  and  gave  judgment  for  the  plaint- 
iff. The  Supreme  Court  of  the  Territory  af- 
firmed this  judgment. 

The  first  question  to  be  considered  Is,  whether 
the  transaction  in  question  was  a  conditional 
sale  or  a  mortgage;  that  is,  whether  it  was  n 
mere  agreement  to  sell  upon  a  condition  to  be 
performed,  or  an  absolute  sale,  with  a  reserva- 
tion of  a  lien  or  mortgage  to  secure  the  pur- 
chase money.  If  it  was  the  latter,  it  is  con  ced- 
ed that  the  lien  or  mortgage  was  void  as  against 
third  persons,  because  not  verified  bv  affidavit 
and  not.  recorded  as  required  by  the  law  of 
Idaho.  But  so  far  as  words  and  the  express  in- 
tent of  the  parties  can  go,  it  is  perfectly  evident 
that  it  was  not  an  absolute  sale,  but  only  an 
agreement  to  sell  upon  condition  that  the  pur- 
chasers should  pay  their  notes  at  maturity. 
The  language  is:  "The  express  condition  of 
this  transaction  ia  such  that  the  title  *  *  * 
does  not  pass  *  •  *  until  this  note  and  interest 
shall  have  been  paid  in  full."  If  the  vendees 
should  fail  in  this,  or  if  the  vendors  should 
deem  themselves  insecure  before  the  maturity 
of  the  notes,  the  latter  were  authorized  to  re- 
possess themselves  of  the  machinery,  and  credit 
the  tiien  value  of  it,  or  the  proceeds  of  it  if  thcv 
should  sell  it,  upon  the  unpaid  notes.  If  this 
did  not  pay  the  notes,  the  balance  was  still  to 
be  paid  by  the  makers  by  wav  of  "  damages 
and  rental  for  said  machinery.'  This  stipula- 
tion was  strictly  in  accordance  with  the  rule  of 
damages  m  such  cases.  Upon  an  agreement  to 
sell,  if  the  purchaser  fails  to  execute  his  con- 
tract, the  true  measure  of  damages  for  its  breach 
is  the  difference  between  the  price  of  the  gocKls 
agreed  on  and  their  value  at  the  time  of  the 
breach  or  trial,  which  may  fairly  be  atipuUted 
to  be  the  price  thev  bring  on  a  resale.  It  can- 
not be  said,  therefore,  that  the  stipulations  of 
the  contract  were  inconsistent  with,  or  repug- 
nant to,  what  the  parties  declared  their  inten- 
tion to  be;  namely,  to  make  an  executory  and 
conditional  contract  of  sale.  Such  contracts 
are  well  known  in  the  law  and  often  recognized; 
and  when  free  from  any  fraudulent  intent  are 
not  repugnant  to  any  principle  of  justice  or 
equity,  even  though  possession  of  the  propci-ty 
be  eiven  to  the  proposed  purchaser.  The  rule 
is  K>rmulated  in  the  text  books  and  in  many 
adjudged  cases.  In  Lord  Blackburn's  Treatise 
on  the  Contract  of  Sale,  published  forty  years 
ago,  two  rules  are  laid  down  as  established:  1. 
That  where,  by  the  agreement  the  vendor  is  to 
do  anything  to  the  goods  before  deliveiT,  it  is  a 
condition  precedent  to  the  vesting  of  the  prop- 
erty. 2.  That  where  anything  remains  to  be 
done  to  the  goods  for  ascertaining  the  price, 
such  as  weighing,  testing,  etc.,  this  is  a  con- 
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dition  nrecedeot  to  the  teaoflfer  of  the 
erty.  &acklrarD.  Sales,  152.  And  ft  Is 
nquenUy  added  that  "the  parties  may  indi- 
cate an  intention*  by  thefar  amement,  to  make 
any  oonditioa  precedent  to  the  resting  of  the 
property,  and,  if  they  do  so,  ttieir  Intention  is 
falflned."  Blackburn,  Sales,  167.  Mr.  Ben- 
in  his  Treatise  on  Sales  of  Personal 
adds  to  the  two  formulated  rules 
Blackburn,  a  third  rule,  which  is 
supported  br  many  authorities,  to  wit:  8. 
"  When  the  mqrer  is  by  the  contract  bound  to 
do  anything  as  a  condition,  either  precedent  or 
cottcnirent,  on  which  the  passing  of  the 
property  depends,  the  proper^  will  not  pass 
until  the  condition  befiufilled,  eren  though  the 
may  haye  been  actually  deliyered  into 
)  possession  of  the  buyer."  Ben].  Sales,  2d 
ed.  p.  286;  8d  ed.  §  820.  The  author  cites  for 
tUBpnpoBMxmBuhepT.  ShiUito,  2  B.  ft  Aid. 
S».  note  a:  Bra/ndt  y  Ako^&v,  2  Bam.  &  Ad. 
W8;  Barrow  y.  OoU»  {Lord  Ellenborougb),  8 
Gunp.  92;  Bwain  y.  Shepherd  (Baron  Parke),  1 
Mood,  ft  Rob.  228;  Mires  y.  SolOay,  2  Mod. 
MflL  In  the  last  case,  decided  in  the  time  of 
CharleBEL,  one  Alston  took  sheep  to  pasture  for 
acertain  time,  with  an  amement  that  if  at  the 
cod  of  that  time  he  should  pay  the  owner  a  cer- 
udn  sum,  he  should  haye  the  sheep.  Before  the 
time  expired  the  owner  sold  them  to  another 
penon;  and  it  was  held  that  the  sale  was  yalid, 
ind  that  the  affreement  to  sell  the  sheepto  Als- 
ton, if  he  would  pay  for  them  at  a  certain  day, 
did  not  amount  to  a  sale,  but  only  to  an  agree- 
ment The  other  cases  were  fastancns  of  sales 
of  (oods  to  be  paid  for  In  cash  or  securities  on 
dehvery.  It  was  held  that  the  sales  were  con- 
ditionsl  only,  and  that  the  yendors  were  entitied 
to  retake  the  goods,  eyen  after  delivery,  if 
die  condition  was  not  performed,  the  delfyery 
bong  considered  as  conditional.  This  often 
happens  In  cases  of  sales  by  auction,  when  cer- 
tain terms  of  payment  are  prescribed,  with  a 
condition  that  If  tn^  are  not  complied  with,  the 
goods  may  be  resold  for  account  of  the  bearer, 
who  is  to  account  for  any  deficiency  between 
the  second  sale  and  theflnt  Such  was  the  case 
€iLamand  y.  BawtU,  9  Q.  B.  1080,  and  many 
moiecaseB  could  be  cited,  la  Oratoeour  t.  Bco- 
ertum,  L.  R  9  Ch.  Div.  419,  certain  furniture 
dealers  let  Bobertson  haye  a  lot  of  furniture 
upon  his  paying  £10  in  cash  and  signing  an 
agreement  to  pay  £6  per  month  (for  which 
aotes  were  giyen)  until  the  whole  price  of  the 
fundtore  should  be  paid,  and  when  all  the  in- 
HaQments  were  paid,  and  not  before,  the  fumi- 
tore  was  to  be  the  proper^  of  Robertson;  but 
if  he  fafled  to  pay  any  of  the  Installmenta,  the 
owners  were  authorized  to  take  possession  of  the 
property,  and  all priorpirawnts  actually  made 
wereto  be  forfeitea.  The  court  of  appeals  held 
that  theproperty  did  not  pass  by  this  agreement, 
and  could  not  be  taken  as  Bobertson's  property 
by  his  trustee  under  a  liquidation  proceeding. 
'ihe  same  conclusion  was  reached  in  the  subse- 
joent  case  of  Oraioeourr.  Salter,  L.  R  18  Ch. 
DiT.  80.  In  these  cases.  It  is  true,  support  of  the 
gaasaction  was  sought  from  a  custom  which 
prevails  In  the  places  where  the  transactions 
took  place,  of  hotel  keepers  holding  their  furni- 
ture on  hire.  But  they  show  that  the  Intent  of 
the  parties  win  be  recognized  and  sanctioned 
wberait  Isnot  contnary  tothe  polii^  of  the  law.  i 


This  policy.  In  England,  Is  declaredly  statute. 
It  has  long  been  a  proylsbn  of  the  Snglish 
bankrupt  Uiwb,  beginning  with  21  James  L, 
chap.  19^  that  if  any  person  becoming  bankrupt 
has  in  his  possession,  order,  or  dis{Wsition,  by 
consent  of  the  owner,  any  goods  or  chattels  of 
which  he  is  the  reputed  owner,  or  takes  upon 
himself  the  sale,  alteration,  or  disposition 
thereof  as  owner,  such  gouds  are  to  be  sold  for 
the  benefit  of  his  creditors.  This  law  has  had 
the  effect  of  preyenting  or  def  eatinff  conditional 
sales  accompanied  by  yoluntary  deuyery  of  pos- 
session, except  in  cases  like  those  before  referred 
to,  sothat  yery  few  decisions  are  lo  be  found  in 
the  Engliflh  books  direcUy  i&polnt  on  the  ques- 
tion under  consideration.  The  following  case 
presents  a  fair  illustration  of  the  English  law  as 
based  upon  the  statutes  of  bankruptcy.  InEbm 
y.  Baker,  9East,  215,  the  owner  of  a  term  in  a 
distillery,  and  of  the  apparatus  and  utensils 
employed  therein,  demised  the  same  to  J.  &  S. 
in  consideration  of  an  annuity  to  be  paid  to  the 
owner  and  his  wife  during  their  seyeral  liyes, 
and  upon  their  death  the  lessees  to  haye  the 
liberty  of  purchasing  the  residue  of  the  term 
and  tne  apparatus  and  utensils;  with  a  proyiso 
for  reentry  if  the  annuity  should  at  any  time 
be  two  months  In  arrear.  The  annuity  haying 
become  In  arrear  for  that  period,  instead  of 
making  entry  for  condition  broken,  the  wife 
and  acuninistrator  of  the  owner  brought  suit  to 
recoyer  the  arrears,  which  was  stopped  by  the 
bankruptcy  of  J.  &  S.  The  question  then 
arose  whetiier  the  utensils  passed  to  the  assign- 
ees of  J.  &  S.  under  the  Bankrupt  Act,  as  being 
in  their  possession,  order  and  disposition,  as  re- 
puted owners;  and  the  court  heldthat  they  did; 
but  that  if  there  had  been  a  usage  in  the  trade 
of  letting  utensils  with  a  distuleiy,  the  case 
would  haye  admitted  a  different  oondderation, 
since  such  a  custom  miffht  haye  rebutted  the 
presumption  of  ownership  arising  from  the 
possession  and  apparent  order  ana  disposition 
of  the  goods.  Thiscase  was  followed  in  JBol' 
roffd  y.  Owifrnne^  2  Taunt  178. 

This  presumption  of  property  In  a  bankrupt 
arising  from  his  possession  and  reputed  owner- 
ship became  so  deeply  Imbedded  in  the  English 
law  that  in  process  of  time  many  persons  in 
the  profession*  not  adyerting  to  its  origin  in 
the  statute  of  bankruptcy,  were  led  to  regard  it 
as  a  doctrine  of  the  common  law;  and,  hence, 
In  some  States  in  this  country,  where  no  such 
statute  exists,  the  principles  of  the  statute  haye 
been  followed,  ana  conditional  sales  of  the  kind 
now  under  consideration  haye  been  condemned, 
either  as  being  fraudulent  and  yoid  as  against 
creditors,  or  as  amounting,  in  effect,  te  abso- 
lute sales  with  a  reseryed  lien  or  mortgage  to 
secure  the  payment  of  the  purchase  money. 
This  yiew  is  based  on  the  notion  that  such  sales 
are  not  allowed  by  Uiw,  and  that  the  intent  of 
the  parties,  howeyer  honesUy  formed,  cannot 
legally  be  carried  out.  The  insufficiency  of  this 
argument  is  demonstrated  by  the  fact  that  con- 
ditional sales  are  admissible  in  seyeral  acknowl- 
edged cases,  and,  therefore,  there  cannot  be 
any  rule  of  law  against  them  as  such.  They 
may  sometimes  be  used  as  a  coyer  for  fraud; 
and  when  this  is  charged,  all  the  drcumstances 
of  the  case,  this  included,  will  be  open  for 
the  consideration  of  a  Jury.  Where  no  fraud 
is  intended,  buY  the  honest  purpose  of  the  par- 
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ties  is  that  the  Yendee  shall  not  have  the 
OT^nerahip  of  the  goods  until  he  has  paid  for 
them,  there  Is  no  general  principle  ox  law  to 
prevent  their  purpose  from  navinjr  effect 

In  this  country,  in  States  where  no  such  stat- 
ute as  the  English  Act  referred  to  is  in  force, 
many  decisions  haTe  been  rendered  sustaining 
conditional  sales  accompanied  1^  deliTery  of 
possession,  both  as  between  the  parties  them- 
selves and  as  to  third  persons. 

In  Huuey  t.  ThorrUon^  4  Mass.  406,  decided 
(671]  in  1808,  where  goods  were  delivered  on  board 
of  a  vessel  for  the  vendee  upon  an  agreement 
for  a  sale,  subject  to  the  condition  that  the 
goods  should  remain  the  property  of  the 
vendors  until  they  received  security  for  pay- 
ment, it  was  held,  Ohi^  Justice  Parsons  deliv- 
ering the  opinion,  that  the  property  did  not 
pass,  and  that  the  goods  coula  not  be  attached 
by  the  creditors  of  the  vendee.  This  case  was 
followed  in  1822  bvthatof  Jfdrvtimv.  Ail(2totn, 
17  Mass.  606,  which  was  replevin  against  a 
sheriff  for  taking  goods  which  the  plahitiff  had 
agreed  to  sell  to  one  Holt,  the  defendant  in  the 
attachment;  but  by  the  agreement  the  property 
was  not  to  vest  in  Holt  until  he  should  pay 
$100  (part  of  the  price),  which  condition  was 
not  performed,  though  the  goods  were  deliv- 
ered. Holt  had  paid  $75,  which  the  plaintiff 
did  not  tender  back.  The  court  held  that  it  was 
sufficient  for  the  plaintiff  to  be  ready  to  repay 
the  money  when  he  should  be  requested,  and 
a  verdict  for  the  plaintiff  was  sustained.  In 
BarreU  v.  PriiOukrd,  2  Pick.  612,  the  court 
said:  "It  is  impossible  to  raise  a  doubt  as  to 
the  intention  of  the  parties,  for  it  is  expressly 
stipulated  that  'the  wool  before  manufactured, 
after  being  manufactured,  or  in  any  stage  of 
manufacturing,  shall  be  the  property  of  the 
plaintiff  until  the  price  be  paid/  it  is  difficult 
to  imagine  any  good  reason  why  this  agree- 
ment should  not  bind  the  parties.  *  •  •  The 
case  from  Taunton,  Boiroyd  v.  Owpnne,  was 
a  case  of  a  conditional  sale;  but  the  condition 
was  void  as  against  the  policy  of  the  Statute  21 
Jac.  1,  chap.  19,  %  11.  It  would  not  have 
changed  the  decision  in  that  case  if  there  had 
been  no  sale;  for,  by  that  statute,  if  the  true 
owner  of  goods  and  chattels  suffers  another  to 
exercise  such  control  and  management  over 
them  as  to  give  him  the  i^ypeaiance  of  being 
the  real  owner,  and  he  becomes  bankrupt,  the 
goods  and  chattel<i  shall  be  treated  as  his 
property,  and  shall  be  assigned  by  the  commis- 
sioners for  the  benefit  of  his  creditors.  The 
case  of  Bam  v.  Baker  [ntprd]  also  turned  on 
the  same  point,  and  nothing  in  either  of  these 
cases  has  any  bearing  on  the  present  question." 

In  OoogiUr.  Hartford  A  N.  H.  R.  R.  Oo.  ^ 
Gray,  646,  the  rights  of  a  hana  fide  purchaser 
from  one  in  possession  under  a  conditional  sale 
of  goods  were  spedflcally  discussed;  and  the 
court  held,  in  an  able  opinion  delivered  by  Mr. 
[672]  Juetiee  Bigelow,  that  a  sale  and  delivery  of 
^oods  on  condition  that  the  title  shall  no^  vest 
m  the  vendee  until  payment  of  the  price,  passes 
no  title  until  the  condition  is  performed;  and 
the  vendor,  if  guilty  of  no  laches,  may  reclaim 
the  property,  even  from  one  who  has  pur- 
chased from  his  vendee  in  good  faith  and 
without  notice.  The  learned  Justice  commenced 
his  opinion  in  the  following  terms:  "It  has 
long  been  the  settled  rule  of  law  in  this  Ck>m- 
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mon  wealth  that  a  sale  and  deliveiy  of  goods,  on 
condition  that  the  property  is  not  to  vest  untii 
the  purchase  money  is  paid  or  secured,  does  not 

rsthe title  tothe  vendise;  and  that  the  vendor, 
case  the  condition  is  not  fulfilled,  has  a 
right  to  repossess  himself  of  the  soods,  both 
against  the  vendee  and  against  his  <»editors 
daimingto  hold  them  under  attachments."  He 
then  addresses  himself  to  a  consideration  of  the 
rights  of  a  hona  fide  purdiaser  from  the  vendee, 
purchasing  without  notice  of  the  condition  on 
which  the  hitter  holds  the  goods  in  his  posses- 
sion; and  he  concludes  that  they  are  no  greater 
than  those  of  a  creditor.  He  says:  "All  the 
cases  turn  on  the  principle  that  the  compliance 
with  the  conditions  of  sale  and  deliveiy  is.  by 
the  terms  of  the  contract,  precedent  to  the 
transfer  of  the  property  from  the  vendor  to  the 
vendee.  The  vendee  in  such  cases  acquires  no 
propertv  in  the  goods.  He  is  only  a  bailee  f  or 
a  spedflc  purpose.  The  delivery  which  in  or- 
dinary cases  passes  the  title  to  the  vendee  mast 
take  effect  according  to  the  agreement  of  the 
parties,  and  can  operate  to  vest  the  property 
only  when  the  contingency  contemplated  by 
the  contract  arises.  The  vendee,  therefore,  in 
such  cases,  having  no  title  to  the  property,  can 
pass  none  to  others.  He  has  onl^  a  bare  ri^^hi 
of  possession,  and  those  who  daun  under  hini. 
either  as  creditors  or  purohasers,  can  acquire  uo 
higher  or  better  title.  Such  is  the  necessary  re- 
sult of  canying  into  effect  the  intention  of  the 
parties  to  a  conditional  sale  and  delivery.  Any 
other  rule  would  be  equivalent  to  the  denial  of 
the  validity  of  such  contracts.  But  they  ccr 
tainly  violate  no  rule  of  law,  nor  are  they  con 
trary  to  sound  policy." 

This  cose  was  followed  in  Sargent  v.  Metealf, 
6  Gray,  806 :  Deehon  v.  Bigeiow,  8  Gray,  liSft; 
Whitney  r.  Baion^  16  Gray.  226;  BirschomY, 
Oannej/,  08  Mass.  149;  and  Ohaeer.  IngaXU,  122 
Mass.  881,  and  is  believed  to  express  the  settled 
law  of  Massachusetts. 

The  same  doctrine  provaUs  in  Connecticut, 
and  was  sustained  in  an  able  and  learned  opin- 
ion of  OJiief  Juatice  Williams,  in  the  case  of 
Fiyrbee  e.  Manih,  16  Ck>nn.  884,  decided  in  1848, 
in  which  the  principal  authorities  are  reviewed. 
The  decision  in  this  case  was  followed  in  the 
subsequent  case  of  BofrtT.  Oairpenter,  24  Conn. 
427,  where  the  question  arose  upon  the  daiiti 
of  a  hona  fide  purohaser. 

In  New  York  the  Uiw  is  the  same,  at  least  so 
far  as  relates  to  the  vendee  in  a  conditional 
sale,  and  to  his  creditors;  though  there  has  been 
some  diversity  of  opinion  in  its  application  to 
Uma  Ude  purchasers  from  such  vendee.  Aa 
early  as  1822,  in  the  case  of  iKvpeftyv.  Pudmer, 
6  Johns.  Ch.  437,  where  an  auctioneer  had  de- 
Uvcffed  to  the  purchaser  goods  sold  at  auction, 
it  being  one  of  the  conditions  of  sale  that  in- 
dorsed notes  should  be  given  in  payment, 
which  the  purchaser  failed  to  give,  OhaneeUor 
Kent  held  that  it  was  a  conditional  sale  and  de- 
livery, and  gave  no  title  which  the  vendee 
coula  transfer  taan  assignee  for  the  benefit  of 
creditors;  and  he  said  that  the  cases  under  the 
English  Bankrupt  Act  did  not  apply  here.  The 
chancellor  remarked,  however,  that  "  If  the 
goods  had  been  fairly  sold  by  P.  (the  condi- 
donal  vendee),  or  if  the  proceeds  had  been 
actually  appropriated  by  the  assignees,  befora 
notice  of  this  suit  and  of  the  injunction,  thereni- 
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edy  would  have  been  gone."  In  Strang  ▼. 
Tai^,  %  Hill,  896,  Nebon,  6%.  <71,  prononno- 
wtheopfaikm,  it  was  held  to  be  a  conditionifl 
Mle  where  the  agreement  was  to  sell  a  canal 
boot  for  a  certain  earn  to  be  paid  in  freighting 
iloiir  and  wheat,  as  directed  by  the  vendor,  he 
to  have  half  the  freight  untQ  paid  in  fall 
with  interest  Before  the  money  was  all  paid 
Qie  boat  was  seized  under  an  execution  against 
the  vendee;  and,  in  a  suit  by  the  vendor  against 
the  sheriff,  a  verdict  was  found  for  the  phuntiff, 
imder  the  instruction  of  the  court,  and  was 
lustained  in  bane,  upon  the  authority  of  the 
Maflsachusetts  case  of  BamU  v.  PriUshard, 
(iii]mi].  In  Barring  v.  Eoppock,  15  N.  T.  409, 
ue  sune  doctrine  was  followed.  In  that  case 
there  was  an  agreement  in  wiitini;  for  the  sale 
of  an  iron  safe,  which  was  delivered  to  the 
vendee  and  a  note  at  six  months  given  there- 
for; but  it  was  expressly  understood  that  no 
tiUe  was  to  pus  until  the  note  was  paid;  and 
if  not  paid,  Herring,  the  vendor,  was  author- 
ized to  retake  the  safe  and  collect  all  reason- 
ible  chaiges  for  its  use.  The  sheriff  levied  on 
the  safe  as  the  property  of  the  vendee,  with 
Botioe  of  the  pUdmuTs  cbdm.  The  court  of 
tppeals  held  that  the  title  did  not  pass  out  of 
Hemng.  Paige,  J.,  said:  "Whenever  there 
is  a  condition  precedent  attached  to  a  contract 
of  Bale,  which  is  not  waived  by  an  absolute 
end  unconditional  delivery,  no  title  passes  to 
the  vendee  until  he  performs  the  conaition,  or 
the  seller  waives  it''  Ck>mstock,  •/:,  said  that 
if  the  question  were  new,  it  might  be  more  in 
accordance  with  the  analogies  of  the  law  to  te- 
pud  the  writing  given  on  the  sale  as  a  mere 
security  for  the  debt  in  the  nature  of  a  per- 
flonal  mortgage;  but  he  considered  the  law  as 
having  been  settled  by  the  previous  cases,  and 
the  coui*  imanimonsly  concurred  in  tiie  deds- 

In  the  cases  of  Bmitk  v.  Lffw^,  6  N.  Y.  41, 
andTToav.  Grem,  86Barb.585;  8.  C.  86  N.  Y. 
^,  it  was  held  that  a  iona  fide  purchaser, 
without  notice,  from  a  vendee  who  is  in  pos- 
eeanon  under  a  conditional  sale,  will  be  pro- 
tected as  against  the  original  vendor.  These 
cam  vrere  reviewed  and,  we  think,  sulistantial- 
It  overruled  in  the  subseqnentcaseof  BdUaird  v. 
Aiiye<«,40N.Y.  814^  inwhichseparateelaborate 
opinions  were  delivered  by  Juiige^  Grover  and 

Lott  This  decision  was  concurred  in  by  C%Kf 
Jyige  Hunt  and  Judgee  Woodruff,  Mason  and 
Daniels,  Judgee  James  and  Murray  disBenting. 
hi  that  case  raUard  agreed  to  sell  to  one  France  a 
yoke  of  oxen  for  a  price  agreed  on,  but  the 
contract  had  the  conaition  "that  the  oxen  were 
to  remain  the  property  of  BaUard  until  they 
should  be  paid  for."  The  oxen  were  delivered 
to  France,  and  he  subsequently  sold  them  to 
the  defendant  Buigett,  who  purchased  and  re- 
ceived them  without  notice  that  the  plaintiff 
had  anv  claim  to  them.  The  court  sustained 
Ballard's  daim;  and  subsequent  cases  in  New 
Tosk  are  in  harmonywith  this  decision.  See 
^  V.  Mawn,  82  N.  Y.  1;  Beany.  Edge,  84  N. 
T.  610. 

We  do  not  perceive  that  the  case  of  D<ne9  v. 
Jracfer,  84  N.  y.  121,  is  adverse  to  the  rulmg 
in  BaUard  v.  BuryeU.  There,  although  the 
piahitifb  stipulated  that  the  title  to  the  com 
ihould  not  pass  until  payment  of  the  price 
(which  was  to  be  ca»h,  the  same  day),  yet  they 
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indorsed  and  ddivered  to  the  purchaser  the  evi- 
dence of  title;  namely,  the  weigher's  return,  to 
enable  him  to  take  out  the  bffl  of  lading  in  his 
own  name,  and  use  it  in  raising  funds  to  pay 
the  plaintiff.  The  purchaser  misappropriated 
the  funds,  and  did  not  pay  for  the  com.  Here 
the  intent  of  both  parties  was  that  the  purchaser 
might  dispose  of  the  com,  and  he  was  merely 
the  trustee  of  the  plaintiff,  invested  by  him 
with  the  legal  title.  Of  coarse  the  innocent 
party  who  purchased  the  com  from  the  first 
purchaser  was  not  bound  by  the  equities  be- 
tween him  and  the  plafaitiff  . 

The  h&ter  case  of  Barker  v.  Boaster,  86  N.  Y. 
986,  was  precisely  similar  to  Dow  v.  Kidder; 
and  the  same  principle  was  involved  in  FarteeU 
V.  Importer»  d  Traden  Bank,  00  N.  Y.  488, 
where  the  plaintiff  delivered  hisowu  note  to  a 
broker  to  get  it  discounted,  and  the  Utter 
pledged  it  as  collateral  for  a  loan  made  to  him- 
self; the  legal  title  passed,  and  althourii,  as 
between  the  plaintiff  and  the  broker,  the  for- 
mer was  the  owner  of  the  noteanrl  its  proceeds, 
yet  that  was  an  equity  which  was  not  binding 
on  the  innocent  holder. 

The  decisions  in  Maine,  New  Hampshire  and 
Vermont  are  understood  to  be  substantially  to 
the  same  effect  as  those  of  Massachusetts  and 
New  York;  though  by  recent  statutes  in  Maine 
and  Vermont,  as  also  in  Iowa,  where  the  same 
mling  prevailed,  it  is  declared  in  effect  that  no 
agreements  that  personal  property  bargained 
and  delivered  to  another  shall  remain  the  prop- 
erty of  the  vendor,  shall  be  valid  against  third 
persons  vrithout  notice.  George  v.  Stubbt,  26 
Me.  248;  Savwerr,  FUher.  82  Me.  28;  Brown  y. 
Eagnes,  62  Me.  678;  Boynton  v.  Libbg,  62  Me. 
268;  Bo^rtY.  Whiteheuse,  71  Me.  222;  Sargent 
V.  GiU,  8  N.  H.  826;  McFarland  v.  Farmer, 
42  N.  H.  886;  King  v.  Bates,  67  N.  H.  446; 
H^n  T.  BOl,  80  Vt  184;  Armingion  v.  Som- 
ton,  88  Vt.  448;  JPhlei  v.  BoberU,  88  Vt.  608; 
Bunean  v.  Stone,  46  Vt  128;  MoBOegY,  Shat- 
tttek,  48  Iowa,  540;  I7i&rpe  v.  Fbwler,  67  Iowa, 
641. 

The  same  view  of  the  law  has  been  taken  in 
several  other  States.  In  New  Jersey,  in  the 
case  of  CMeY.  Berry,  18  Vroom,  808,  it  was  held 
that  a  contract  for  the  sale  of  a  sewing  ma- 
chine to  be  delivered  and  paid  for  by  install- 
ments, and  to  remain  the  property  of  the  vend- 
or until  paid  for,  was  a  conditional  sale,  and 
gave  the  vendee  so  title  until  the  condition 
was  performed;  and  the  cases  are  very  fully 
discussed  and  distinguished. 

In  Pennsvlvania  the  Uiw  is  understood  to  be 
somewhat  different  It  is  thus  summarized  bv 
Judge  Depue,  in  the  opinion  delivered  in  OoU 
V.  Berry,  where  he  says:  *'In  Pennsylvania  a 
distincuon  is  taken  between  delivery  under  a 
bailment,  vrith  an  option  in  the  bailee  to  pur- 
chase at  a  named  price,  and  a  deliveiy  under  s 
contract  of  sale  containing  a  reservation  of  title 
in  the  vendor  until  the  contract  price  be  paid; 
it  being  held  that  in  the  former  instance,  prop- 
erty does  not  pass,  as  in  favor  of  creditors  and 
purchssen  of  the  bailee,  but  that,  in  the  latter 
instance,  delivery  to  the  vendee  subjects  the 
property  to  execution  at  the  suit  of  his  cred- 
itore,  and  makes  it  transferable  to  bonafide  pur- 
chasers.  CJiambertain  v.  Smith,  44  Fa.  481; 
Boee  V.  Story,  1  Pa.  190;  Martin  v.  Mathtot, 
14  8.  &  R   214;  Baak  v.  TAnderman,  64  Pa. 
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4M.''  Bnt^tsflielaaniad  judge  adds:  'This 
dlrtliiollaii  li  disorediled  by^e  matwMght 
of  authority,  which  pats  poflsaaon  under  a 
crnidWonal  oomtract  of  sale,  and  poesesdon 
under  a  iMdlment  on  the  same  footing— liable 
to  be  aaiailed  by  crediton  and  purchaaen  for 
aotoal  fraud,  but  not  fraudulent  imtm." 

In  UiIb  oonnectkm  see  the  caae  of  CMandT. 
Btfrnma,  4  Waah.  (0.  0.)  588,  where  Mr,  Ju9^ 
tMf  Washington  and  Judge  Peters,  the  former 
deliyering  the  opinion  of  the  court,  sustained  a 
conditional  sale  and  deUvery  agednst  a  pur- 
chaser from  the  vendee,  who  daimed  to  be  a 
iKmafiSs  purchaser  without  notice. 

In  Ohio  the  validity  of  conditional  sales  ac- 
companied bv  delivery  of  possession  is  fully 
sustained.  The  latest  rmorted  case  brought  to 
our  attention  is  that  of  OaU  ▼.  8eymowr,  40 
Ohio  St.  670,  which  arose  upon  a  written  con- 
tract contained  In  several  promissory  notes 
given  for  installments  of  the  purchase  money 
of  a  machioe,  and  resembling  very  much  the 
contract  in  the  case  now  under  consideration. 
PoUowing  the  note,  and  as  a  part  of  the  same 
document,  is  this  condition:  *'The  express  con- 
ditions of  the  sale  and  purchase  of  the  Separator 
and  Horse-Power  for  which  this  note  is  given, 
Is  such  that  the  title,  ownership,  or  posKSsion 
does  not  pass  from  the  said  Seymour,  Sabin  & 
Co.,  until  this  note,  with  interest,  is  paid  In 
fuH  The  said  Seymour,  Sabin  &  Co.  have 
full  power  to  declare  this  note  due  and  take 
possession  of  said  Separator  and  Horse-Power 
at  any  time  they  may  deem  this  note  insecure, 
even  before  the  maturity  of  the  note,  and  to 
sell  tiie  said  machine  at  public  or  private  sale, 
the  proceeds  to  be  appliea  upon  the  unpaid  bal- 
ance of  the  purchase  price."  The  machine 
was  seized  under  an  attachment  issued  aj^ednst 
the  vendee,  and  the  action  was  brought  bv  the 
vendor  against  the  constable  who  served,  the 
attachment  The  case  was  fully  argued,  and 
the  authorities  vro  and  o^n  duly  conadered  by 
the  court,  whidi  sustained  the  condition  ex- 
pressed In  the  contract  and  affirmed  the  Judg- 
ment  for  the  plaintift.  Bee  also  Baindtn  t. 
£»0r,88Ohio§trinO. 

The  same  law  prevails  In  Indiana:  BMirmiuin 
▼.  JSMitom,  14  Ind.  460;  Du fitor  t.  AmoIsi ,  98 
Ind.  295;  BradAaw  ▼.  Wofnm,  54  Ind.  68; 
AdmiT.FarfMT,  eOInd.  914;  Me0ifrr,8A 
00  Ind.  940. 

The  same  In  lOchigan:  IFMiMyv.  MeCknir 
nsU,  90  Mich.  19;  BmiAv.  LomJA  Ifich.  0; 
MarquOteMfg.  (h.  t.  Ji!fmf,4B  lOdL  988. 

Thesame  in  Missouri:  Bidgiwtgv.Xennsdif, 
69 Mo.  94;  WangUrr.  liinkUn,  70  Ma  ttW; 
Swmerr.  Orttsg,  71  Mo.  19t 

The  same  In  Alabama;  JMr^anisi  ▼.  BtM^dn 
6b.  67  Ala.  109;  Sumnerr.Woodi,  97  A2M.tS». 

The  same  In  several  other  States.  For  a  very 
elaborateicoUectloii  of  cases  on  the  subject,  see 
Mr.  Bennett's  note  to  Bo^amin  on  Sales,  4th 
ed.,  seodon  890,  pp.  891MEB6.  and  Mr.  tiee- 
man's  note  to  Kanaga  t.  Tomot,  70  Am.  Dec. 
69;  7  Ohio  St  184.  Itlsunnecessairtoquote 
further  from  the  dedsloDa;  the  quotetlons  al- 
ready made  show  the  giomids  and  reasons  of 
the  rule. 

The  law  baa  been  held  diiferently  In  minola, 
and  very  nearly  In  eoof  onni^  with  the  En- 
glish decisions  under  tfaeopenaonof  the  Bank- 
rupt Law.    The  doctrine  of  the  Supreme  Oooxt 


of  that  State  Is  that  if  a  person  agrees  to  seO 
to  another  a  chattel  on  condition  that  the  price 
ahall  be  paid  within  a  certain  time,  retaiiDing 
the  tiUe  in  himself  in  the  meantime,  and  deliv- 
ers the  chattel  to  the  vendee  so  as  to  dothehim 
with  the  apparent  ownership,  a  bona  Ude  pur- 
chaser or  an  execution  creditor  of  the  latter  Is 
entitled  to  protection  as  against  the  daim  of 
the  original  vendor.  Brundags  ▼.  Obmp,  91 
DL  880;  MeChrmick  ▼.  Haddm,  87  Dl.  870; 
Mureh  V.  WriglU,  46  Dl.  488:  ikdi.  Oeni,  22. 
B.  Co.  V.  PhOUpt,  60  BL  190;  Luaaa  v.  Oitno- 
600,  88  DL  447;  Van  Dugorr.AUen,  90  BQ. 
499.  Periiaps  the  Statute  of  Illinois  on  the 
subject  of  chattel  mortgages  has  Influenced 
some  of  these  decisions.  Ihe  statute  dedarea 
that  "No  mortgage,  trust  deed,  or  other  con- 
veyance of  personal  property,  having  the  effect 
of  a  mortgage  or  lien  upon  such  prc^wrty.  Is 
valid  atfagamst  the  rights  and  Interests  of  any 
third  person,  unless  tne  possession  thereof  be 
ddiviffed  to  and  remain  with  the  grantee,  or  the 
instrument  provide  that  the  possBSslon  at  the 
property  may  remain  with  the  grantor,  and  the 
ins^umentbeacknowledged  and  recorded."  It 
has  been  supposed  that  tms  statute  Indicates  a 
rule  of  pubife  policy  condemning  secret  liens 
and  reservations  of  utle  on  the  part  of  vendors, 
and  making  void  all  i(greemento  forsuchllena 
or  reservations  unless  registered  In  the  manner 
required  for  diattd  mortgages.  At  all  events, 
the  doctrine  above  refeirea  to  has  beoome  a 
rule  of  property  In  Illinois,  and  we  have  fdt 
bound  to  obsenre  It  as  such.  In  the  case  of 
Ha-veg  v.  R  2.  LocamoUw  Wcrks,  98  U.  S.  664 
[Bk.  98,  L.  ed.  1008],  where  a  Rhode  Island 
company  leased  to  certain  Illinois  railroad  con- 
tractors a  locomotive  engine  and  tender  at  a 
certain  rent,  payable  at  stated  times  during  the 
ensuing  year,  with  an  agreement  that  if  the 
rent  was  duly  paid  the  engme  and  tender  should 
become  the  property  of  the  leswes,  and  posses- 
sion was  ddivered  to  them,  this  court,  benig  sat- 
isfied that  the  transaction  was  a  conditlonarsale, 
and  that,  by  the  law  of  Illinois,  the  reservation 
of  title  l:^  the  lessors  was  void  as  against  third 
persons,  unless  the  agreement  was  recorded 
(whldi  It  was  not  In  proper  time),  dedded  that  a 
levy  andsale  of  the  property  In  Illinois,  under 
a  Judgment  against  the  lessees,  were  valid,  and 
tluit  9ie  locomotive  works  could  not  reclaim 
it  Mr,  Juitiee  Davis,  ddivering  the  ophilon 
of  the  court,  said:  "It  was  dedded  by  this 
court  hi  Qretn  t.  Van  BuMrk.  5  Wafi.  807 
m  U.  8.  bk.  18,  L.  ed.  599],  and  7  Wall  18» 
[74  U.  8.  bk.  19,  L.  ed.  109],  tiiattiie  UabiUty 
of  property  to  be  sold  under  l^gal  process.  Is- 


suing  from  the  courts  of  the  State  where  it  la 
situated,  must  be  determined  by  the  law  there, 
rather  than  that  of  the  iurlsdiction  where  the 
owner  lives,  ^esedednons  rest  on  the  ground 
that  every  State  has  the  risht  to  regulate  the 
transfer  of  proper^  within  its  limits,  and  that 
whoever  sends  property  to  it  Impliedly  submita 
to  the  regulations  concerning  its  transfer  In. 
force  there,  although  a  different  rule  of  trans- 
fer prevails  In  the  Jurisdiction  where  he  resides. 
•  •  •The  policy  of  the  hnr  hi  Blinds  will  not 
permit  the  owner  of  personal  property  to  sdl 
It,  dther  absolutdv  or  conditionally,  and  still 
continue  In  possesnon  of  it  Possession  Is  one 
of  the  strongest  evidences  of  titie  to  this  dasa 
of  property,  and  cannot  be  rii^tfuBy  separated 
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from  the  title,  except  in  the  manner  pointed 
oat  hy  the  statute.  The  courts  of  Illinois  say 
tiiat  to  suffer,  without  notioe  to  the  world,  the 
real  ownenhip  to  be  in  one  person,  and  the  os- 
tensible ownerdiip  in  another,  i^ves  a  false 
eredit  to  tiie  latter,  and,  in  this  way,  works  an 
injuzj  to  tldid  persons.  Accordingly,  the  ac- 
tual owner  of  personal  proper^  creating  an  in- 
terest in  another  te  whom  it  is  delivered,  if 
derinma  of  preserving  a  lien  on  it,  must  comply 
idth  the  nrorisioDs  of  the  Chattel  Mortgage 
Act  R  8.  HL  1874,  711,  712."  The  nimois 
esses  are  then  referred  to  by  the  learned  Justice 
to  show  the  precise  condition  of  the  law  of  that 
State  on  the  subject  under  consideration. 

The  case  of  Bene^  y.B.L  LoeomaUve  Wark» 
is  reKed  on  by  the  appellants  in  the  present  case 
ss  a  decision  in  theur  favor;  but  this  is  not  a 
oomet  conclusion:  for  it  is  apparent  that  the 

1680]  onJj  points  dedded  in  that  case  were:  iirst,  that 
it  was  to  be  ffovemed  by  the  law  of  Illinois,  the 
place  where  &e property  was  situated;  secondly, 
that  by  the  law  of  Dlmois  the  agreement  for 
oontinuing  the  title  of  the  proper^  in  the  ven- 
dors»  after  its  delivery  to  the  vendees,  whereby 
the  latter  became  the  ostensible  owner,  was 
▼dd  as  asainst  third  persons.  This  is  all  that 
was  dedded,  and  it  does  not  sid  the  appellants, 
unless  they  can  show  that  the  law  as  held  in  D- 
Ifaids,  contnurv  to  the  great  weight  of  authority 
hiEnglandana thiscountiji  isthat which  should 
govern  the  present  case.  And  this  we  think  th^ 
cannot  do.    We  do  not  mean  to  say  that  the 

j  minda  doctrine  is  not  smoported  l^  some  de- 

dskms  tn  other  States.  There  are  such  deds- 
iODs;  bat  th^  are  few  in  number  compared 
with  those  tn  whidi  it  is  held  that  conditional 
Bsles  are  valid  and  lawful,  as  well  against  third 
persona  as  against  the  parties  to  the  contract. 

The  appetlants,  however,  rely  with  much 
confldence  on  the  decision  of  this  court  in  ilSinv- 
ftrd  V.  DMs,  108  U.  S.  885  [Bk.  86,  L.  ed. 
180],  a  case  coining  from  IDssouri,  where  the 
law  allows  and  sustains  conditional  sales.  But 

I  we  do  not  think  that  this  case,  any  more  than 

^  ihMXiABerv^  y,  ILL  Zoeomative  Works,  17m 

he  found  to  support  tiiefar  views.  The  whole 
qnestion  in  JEEsrifard  v.  Doeif,  was  as  to  the 
ooDstmcdon  of  the  contract.  This  was  in  the 
fdrm  of  a  lease;  but  it  contained  provisions  so 
irreconcilable  with  the  idea  of  its  bdng  really 
alesse,  and  so  demonstrable  that  it  was  an  ab- 
Bohite  sale  with  areservation  of  a  mortgage  lien, 
that  the  latter  interpretation  was  given  to  it  by 
the  court  This  interpretation  rendered  it  ob- 
Miioas  to  the. Statute  of  Missouri  requiring 
mortages  of  personal  property  to  be  recorded, 
fai  order  to  be  valid  as  against  third  persons. 
It  wss  conceded  l^  the  court,  in  the  opinion 
ddfrered  t^  Mr.  JtuUee  Strong,  that  if  the 

I  agreement  nad  really  amounted  to  alease,  with 

an  aitreement  for  a  conditioniil  sale,  the  claim 
of  tiie  vendors  would  have  beet  valid.  The 
iirst  two  or  three  sentences  of  the  opinion  fur- 
nish akey  to  the  whole  effect  of  the  decision. 
Mr.  JutUee  Strong  sm:  '*The  correct  deter- 
Bdnstkm  of  this  case  depends  altogether  upon 
USlLg 


the  oonstruction  that  must  be  given  to  the  con- 
tract between  the  Jackson  ft  Shup  Company 
and  the  railroad  company,  against  which  the 
defendants  below  recovered  their  Judlgment  and 
obtained  their  execution.  If  that  contract  was  [681  ] 
a  mere  lease  of  the  cars  to  the  raHroad  com- 

Smy,  or  if  it  was  only  a  conditional  sale,  which 
d  not  pass  the  ownership  until  the  condition 
should  be  performed,  the  property  was  not  sub- 
ject to  levy  and  sale  under  execution  at  the  suit 
of  the  defendant  against  the  company.  But  if, 
on  the  other  hand,  the  title  passed  by  the  con- 
tract, and  what  was  reserved  by  the  Jaduon 
A  Sharp  Company  was  a  lien  or  security  for 
the  payment  of  the  price,  or  what  is  called 
sometimes  a  mortgi^  back  to  the  vendors,  the 
cars  were  subject  to^levy  and  sale  as  the  prop- 
erty of  the  railroad  company." 

The  whole  residue  of  the  opinion  is  occupied 
with  the  discussion  of  the  true  construction  of 
the  contract;  and,  as  we  have  stated,  the  con- 
clusion was  reached  that  it  was  not  reallv  a 
lease  nor  a  conditional  sale,  but  an  absolute 
sale  with  the  reservation  of  a  lien  or  security 
for  the  payment  of  the  price.  This  ended  the 
case;  for,  thus  interpreted,  the  instrument 
inured  as  a  mortgage  in  favor  of  the  vendors, 
and  ought  to  have  been  recorded  in  order  to 
protect  them  against  third  persons. 

But  whatever  the  law  may  be  with  regard  to 
a  bona  fide  purchaser  from  the  vendee  in  a  con- 
ditional sale,  there  is  a  circumstance  in  the  pres- 
ent case  whidi  makes  it  dear  of  all  difficulty. 
The  appellant  la  the  present  esse  was  not  a 
IxmafidB  purchaser  without  notice.  The  court 
below  finds  that  at  the  time  of  and  prior  to  the 
sale  he  knew  the  purchase  price  of  toeproperty 
had  not  been  paid,  and  that  Russdl  &  Company 
daimed  title  thereto  until  such  payment  was 
made.  Under  such  drcumstances,  it  is  almost 
the  unanimous  opiaion  of  all  the  courts  that 
he  cannot  hold  the  property  as  against  the  true 
owners.  But  as  the  rulings  of  this  court  have 
been,  as  we  think,  somewhat  misunderstood, 
we  have  thought  it  proper  to  examine  the  sub- 
ject with  some  care,  and  to  state  what  we  re- 
gard as  the  general  rule  of  law,  where  it  is  not 
affected  by  local  statutes  or  local  decisions  to 
the  contruy. 

It  ii  oidy  necessary  to  add  that  there  is  noth- 
injg  dther  in  the  statute  or  adjudged  law  of 
Idaho  to  prevent,  in  this  case,  the  operation  of 
the  general  rule,  which  we  oonsida:  to  be  es- 
tablished by  overwhdming  authority;  namdy, 
that,  in  the  absence  of  fraud,  an  agreement  for 
a  conditional  sale  is  good  and  valid,  as  well 
against  third  persons  as  against  the  parties  to  [688] 
the  transaction;  and  the  further  rule,  that  a 
bailee  of  personal  propertv  cannot  convey  the 
title,  or  subject  it  to  execution  for  his  own  aebts, 
until  the  condition  on  which  the  agreement  to 
sell  was  made  has  been  performed. 

7^judame/Uqfihs8i^^rmM  Oowrt^UU  Hr- 
rUory  cf  Utah  i$  qfftrrMd. 
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[99]   VIGKSBURO  AlTD  MERIDIAN  RAIL- 
ROAD COMPANY,  Bf.  in  Err., 
ft. 
XARY  B.    O'BRIEN  ahd  JOHN  J. 
03RIEN. 

(Bee  8. 0.  Beporter^B  ed.  tNMIMD 

Attiom  against  railroad  corporation  fir  personal 
if^ries—evidenee, 

Lin  an  aotloD  agmliiBt  a  railroad  corporation  to 
raoorer  damaffes  for  personal  Injuries,  a  written 
ftitement,  made  by  a  physioian  prior  to  the  com- 
Boioement  of  tlie  mit,  as  to  the  condition  of  the 


ander  the  droumstanoes  of  the  case  as  evidence  of 
the  racti  therein  alleged. 

t  Where  there  is  error  in  the  record  this  oomt  will 
dbeot  a  revenal,  unless  it  appears  beyond  doubt 
w  the  error  complained  of  aid  not  and  could  not 
hsTeprejudiced  the  rights  of  the  narty. 

1^  ETidence  that  the  engineer  having  in  charge 
defendant's  train  at  the  time  of  the  accident  stated, 
tea  to  thirty  minutes  after  the  accident,  that  the 
9eed  of  the  train  was  about  eighteen  miles  an 
oour,  was  inadmissible  to  prove  the  rate  at  which 
tM  train  was  moving. 

[No.  13J 
Argued  A^,  19,  £0, 1886.  Beeided  Nao.  1, 1886, 

TK  ERROR  to  the  Circuit  Court  of  the  United 
I  States  for  the  Southern  District  of  Mississip- 
pi  Beoersed. 

The  case  is  stated  by  the  court. 

Metgrt.  Edgar  M.  Johnson,  Oeo,  Hoadly, 
AtiDoftt  CoUton  and  Wm.  L.  JSugent,  for  plaint- 
iff in  error. 

Mr,  T.  O.  Catehin^t  for  defendants  in 
cnor. 

l^^l     Mr,  JfttUee  Harlaa  delivered  the  opinion  of 
tte  court: 

This  action  was  brought  by  Mary  E.  O'Brien 
and  her  husband,  John  J.  O'Brien,  to  recover 
damages  sustained  in  consequence  of  personal 
injuries  leodTed  by  the  wife  in  September, 
Iwl,  while  a  passenger  upon  the  vicksburg 
and  Meridian  Railroad.  The  declaration  al- 
'  "so  carelessly,  nef^^- 
,  constructed  and  main- 
track,  en^e  and  cars,  and 
■0  cardesslT,  Diligently  ana  unskillfully  con- 
doded  itself  In  the  management,  control  and 
raimfakgof  the  same,"  that  the  car  in  which  Mrs. 
O^Brien  was  seated  as  a  passenger  was  thrown 

mu.8. 


from  the  railroad  track  and  overturned,  where- 
by she  was  seriously  injured.  There  was  a 
verdict  and  judgment  for  fO.OOO  in  favor  of  the 
plaintiffs. 

1.  At  the  trial  the  plaintiffs  offered  to  read  to 
the  Jury  the  deposition  of  a  phvsidan,  and  did 
read  the  first,  second  and  third,  interrogntories 
propounded  to  him,  and  the  answers  thereto. 
Responding  to  the  first  and  second  interroga- 
tories, he  stated,  among  other  things,  that  his 
attendance  upon  Mrs.  O'Brien  commenced  on 
the  16th  of  September,  1881;  that  he  found  her 
suffering  extreme  pain  and  in  a  very  nervous 
condition,  resulting  a  few  hours  before  from  a 
railroad  accident  on  defendant's  road;  that 
such  was  the  cause  of  her  injuries  he  knew  from 
her  own  answers,  from  the  statement  of  her 
brother-in-law,  and  from  attending  others  who 
were  on  the  train  with  her.  The  tmrd  interrog- 
atory and  answer  were  as  follows: 

"3,  Look  *on  the  accompanying  statement, 
dated  November  26,  1881,  and  state  if  it  was 
written  by  you  at  the  date  it  bears,  for  what 
purpose  it  was  written,  and  to  whom  it  was 
delivered.  Does  the  statement  represent  sub- 
stantially and  correctly  Mrs.  O'Brien's  condi- 
tion, as  it  appeared  when  you  first  saw  her,  and 
as  it  continued  up  to  November  26, 18817 

"Answer:  I  have  looked  upon  the  statement 
referred  to,  which  was  written  by  myself,  at 
Mr.  O'Brien's  request,  at  the  date  mentioned, 
when  he  was  about  to  take  his  wif ?  away  from 
here  to  his  home  in  New  Orleans,  and  was  in- 
tended to  convey  an  idea  of  how  she  was  when 
I  was  called  to  see  her,  and  what  her  condition 
was  when  she  left  my  charge;  and  in  my  opin- 
ion I  correctly  statea  her  condition  at  times  re- 
ferred to." 

The  written  statement  referred  to  in  the  inter- 
rogatory was  signed  by  the  witness,  and  at- 
tadied  to  his  deposition  as  an  exhibit.  It  was 
addressed  to  Mr.  O'Brien,  and  sets  forth,  with 
much  detail,  the  nature  of  the  injuries  received 
by  the  wife,  and  their  effect  upon  her  bodily 
and  mental  condition.  It  also  embodied  an  ex- 
pression of  the  witness*  opinion  as  to  the  prob- 
able length  of  time  within  which  she  might  re- 
cover from  her  injuries.  The  plaintiff,  before 
reading  the  remaining  interrogatories  and  an- 
swers, offered  to  read  this  statement  to  the 
jury  as  evidence.  The  Company  objected  upon 
these  grounds:  that  it  was  not  made  by  the 
witness  under  oath,  and  in  defendant's  prea* 
ence,  or  with  its  knowledge  and  consent;  that 
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It  waa  heanay  eridenoe  and,  therefore,  wholly 
Incompetent;  and  that,  in  any  event,  it  conld 
only  be  referred  to  by  the  witness  to  refresh 
his  recollection.  The  court  overruled  the  obleo- 
tion  and  permitted  the  statement  to  be  read  in 
evidence,  the  defendant  takingan  exception 
thereto,  which  was  allowed.  The  remainder 
of  the  deposition  was  then  read  to  the  jury. 

We  are  of  opinion  that  this  ruling  cannot  be 
[102]  sustained,  upon  anyprindple  recognized  in  the 
law  of  evidence.  The  authdrities  are  uniform 
in  holding  that  a  witness  is  at  liberty  to  exam- 
ine a  memorandum  prepared  by  him,  under  the 
circumstances  in  whidi  this  one  was,  for  the 
purpose  of  refreshing  or  assisting  his  recollec- 
tion as  to  the  facts  stated  in  it. 

But  there  are  adjudged  cases  which  dedaie 
that,  unless  prepared  in  the  discharge  of  some 
public  duty,  or  of  some  duty  arising  out  of  the 
business  relations  of  the  witness  witn  others,  or 
in  the  regular  course  of  his  own  business,  or 
with  the  knowledge  and  concurrence  of  the 
party  to  be  charged,  and  for  the  puii>oee  of 
charging  him,  such  a  memorandum  cannot, 
under  any  drcumstances,  be  admitted  as  an 
instrument  of  evidence.*  There  are,  however, 
other  cases,  to  the  effect  that  where  the  wit- 
ness states,  under  oath,  that  the  memorandum 
was  made  by  him  presently  after  the  transac- 
tion to  whicn  it  relates,  for  the  purpose  of  per- 
petuating his  recollection  of  the  facts,  and  that 
ne  knows  it  was  correct  when  prepared,  al- 
though after  reading  it  he  cannot  reoul  the  cir- 
cumstances so  as  to  state  them  alone  from  mem- 
ory, the  paper  may  be  received  as  the  best  evi- 
dence of  which  the  case  admits.t 

The  present  case  does  not  require  us  to  enter 
upon  an  examination  of  the  numerous  author- 
ities upon  this  general  subject;  for,  it  does  not 
appear  here  but  that  at  the  time  the  witness  tes- 
tmed  he  had,  without  even  looking  at  his  writ- 
ten statement,  a  clear,  diathict  recollection  of 
every  essential  fact  stated  in  it.  If  he  had 
such  present  recollection,  there  waa  no  neces- 
sity whatever  for  reading  that  paper  to  the  Jury. 
Applying,  then,  to  the  case  the  most  liberal  nue 
announced  in  any  of  the  authorities,  the  ruling 
by  which  the  plaintifls  were  allowed  to  read 
the  physician's  written  statement  to  the  Jury  as 
evidence,  in  itself,  d  the  f^cts  therein  radted, 
was  erroneous. 
[108]  It  la,  however,  claimed.  In  behalf  of  the 
plaintiffs,  that  In  hia  answers  to  other  interroga- 
tories the  physician  testified,  apart  from  uie 
certificate,  to  the  material  f^cts  embodied  in  It, 
and  that  therefore  the  reading  of  It  to  the  jury 
could  not  have  prejudiced  the  rights  of  the  de^ 
f endant,  and,  for  that  reason  should  not  be  a 
ground  of  reversal 

We  are  unable  to  say  that  the  defendant  was 
not  injuriously  afEected  by  the  readizig  of  the 
physician's  certificate  in  evidence.  U  is  not 
easy  to  determine  what  wdght  was  given  to  it 
by  the  jury.  In  estimating  the  damages  to  be 
awarded  in  view  of  the  extent  and  chu-acter  of 

•Uffhtner  >.  Wlke,  4  S.  ft  R.  SOS;  OiaTert  v.  Flti- 
gerald,  LItt.  8eL  Ou.  8B8;  Lawrenoe  v.  Barker,  6 
wend.  80S:  Bedden  v.  Spruanoe,  4  Harr.  (DeL)  207-6: 
neld  y.  Thompson*  119  Mass.  lAL 

f RuaeU  v.  H.  B.  B.  B.  Oo.  17  N.  T.  140:  Gnv  v. 
Mead, » N;T.  m  MerrOl  v.  Itfaaoa  ft  O.H.  8.^00! 
IS  Wend.  668;  Ketoea  v.  Fletdier,  48  N.  H.  288;  Ha- 
ven V.  WendoU,  11 N.  H.  Ui^  Mima  v.  Sturdevaat. 
SB  Ala.  640;  State  v.BawlsTiNott ft  Moa 281,884. 


the  injuries  received,  the  joiy,  for  aught  that 
the  court  can  know,  may  nave  been  largely  con- 
trolled by  its  statementBw  The  practice  of 
admitting  the  unsworn  statements  of  wit- 
nesses, prepared  In  advance  of  trial,  al  the  re- 
quest of  one  party  and  without  the  knowledge 
of  the  other  party,  should  not  be  encouraged  by 
further  departures  from  the  established  rules  of 
evidence. 

While  this  court  win  not  disturb  a  judgment 
for  an  error  that  did  not  operate  to  the  aunstan- 
tial  inluiy  of  the  party  asainst  whom  it  was« 
committed,  it  is  well  settled  that  a  reversal  will 
be  directed  unless  it  appears,  beyond  doubt, 
that  the  error  complained  of  did  not  and  could 
not  have  prejudiced  the  rights  of  the  party. 
Smith  V.  ShMmaker,  17  Wafl.  680,  689  tU  U. 
B.  bk.  21.  L.  ed.  717,  7191;  Deerv  v.  Cray,  » 
Wall  795  [72  U.  8.  bk.  18,  L.  ed.  658];  Moor» 
T.  JVol  Bank,  104  U.  8. 680  [Bk.  26,  L.  ed.  8721; 
Gilmer  y.Higley,  110  U.  8.  (SO  [Bk.  28,  L.  ed. 
681. 

2.  At  the  trial  below  plaintiff  introduced 
one  Roach  as  a  witness,  wno,  during  bib  exam- 
ination, was  aaked  whether  he  did  not,  shorilv 
after  the  accident,  have  a  conversation  with 
the  engineer  having  charge  of  defendant's  train 
at  the  time  of  the  accident,  about  the  rate  of 
speed  at  which  the  train  was  moving  at  th^ 
tune.  To  that  question  the  defendant  objected, 
but  its  objection  was  overruled,  and  the  wit- 
ness permitted  to  answer.  ThewitnesB  had  previ- 
ously stated  that,  on  examination  of  the  track 
after  the  accident,  he  found  a  cross-tie  or  cross- 
ties  under  the  broken  rail  in  a  decayed  condition. 
His  answer  to  the  above  question  was:  "Be- 
tween ten  and  thirty  minutes  after  the  accident 
occurred,  I  had  such  a  conversation  with  Mor- 
gan Herbert,  the  engineer  having  charge  of  the 
locomotive  attached  to  the  train  at  the  time  of 
the  accident,  and  he  told  me  that  the  train  waa 
moving  at  the  rate  of  eighteen  miles  an  hour.'* 
The  defendant  renewed  its  objection  to  thia 
testimony  by  a  motion  to  exclude  it  from  the 
jury.  Thia  motion  was  demied,  and  an  excep- 
tion taken.  Aa  bearing  upon  the  point  here 
raised  it  may  be  stated  that,  under  the  evidence 
It  became  material— apart  from  the  issue  as  to 
the  condition  of  the  track— to  inquire  whether, 
at  the  time  of  the  accident  (whicn  oocurred  al 
a  place  on  the  line  where  the  rails  In  the  track 
were,  according  to  some  of  the  proof,  materi- 
ally defective)  the  train  was  bemg  ran  at  a 
speed  exceeding  fifteen  miles  an  hour.  In  thia 
view,  the  deckfation  of  the  engineer  may  have 
had  a  decisive  Influence  upon  the  lesult  of  the 
trial 

There  can  be  no  dispute  aa  to  the  general 
rules  governing  the  admiariUUty  of  the  decla- 
rations of  an  agent  to  affect  the  principal.  The 
acts  of  an  agent  within  the  scope  of  the  au- 
thority delegated  to  him,  are  deemed  the  acta 
of  the  principaL  Whatever  he  does  in  the  law- 
ful exercise  of  that  authority  is  imputable  to- 
the  principal,  and  may  be  proven  without  call- 
ing the  agent  as  a  witness.  So,  in  consequence 
of  the  relation  between  him  and  the  principal^ 
his  statement  or  declaration  is,  under  some  cir- 
cumstances, regarded  aa  of  the  nature  of  orig- 
inal evidence,  "being,"  says  Phillips,  "the  tu- 
tinaate  fact  to  be  proved,  and  not  an  admission 
of  some  other  fact."  1  Phil.  Ev.  881.  "  But  it 
must  be  remembered,"  says  Greenleaf,  "that 
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As  admiiwinn  of  the  agent  cannot  always  be 
iwrimilated  to  the  admission  of  the  principal 
The  party's  own  admission,  whenever  made, 
may  he  given  in  evidence  against  him;  but  the 
admisBion  or  dedaration  of  his  agent  binds  him 
only  when  it  is  made  during  the  continuance  of 
the  a^cy  in  regard  to  a  transaction  then  de- 
poidmg,  et  dumferwi  opui.  It  is  because  it  is 
a  yerbal  act  and  part  of  the  res  gutm  that  it  is 
admissible  at  aU;  and/ therefore,  it  is  not  neces- 
sary to  caD  the  agent  to  prove  it;  but  wher- 
ever what  he  did  is  admissible  in  evidence,  there 
it  is  competent  to  prove  what  he  said  about  the 
act  tDkUe  he  vhu  doing  iV*  1  Greenl.  Ev.  §  118. 
This  court  had  occasion  in  JRscA:^^  Oo,  v.  Olough, 
90  Wall  540  [87  U.  8.  bk.  22,  L.  ed.  408].  to 
consider  this  question.  Referring  to  the  rule 
as  stated  by  Mr,  Jttstiee  Story  in  his  treatise 
on  Agencv  (§  184),  that  "Where  the  acU  of  the 
agent  will  bind  the  principal,  there  his  repre- 
sentations, declarations  ana  aomissions  respect- 
ing the  subject  matter  will  also  bind  him,  if 
fnade  at  the  iome  time,  and  eorutituting  part  if 
ike  ree  gestcB,"  the  court,  speaking  by  Mr.  Jtu- 
Uee  Strong,  said:  '^A  dose  attention  to  this  rule, 
which  is  A  universal  acceptance,  will  solve  al- 
most every  difficulty.  But  an  act  done  by  an 
a^t  cannot  be  varied,  qualified  or  explained, 
either  by  his  declarations,  whidi  amount  to  no 
more  than  a  m^re  narrative  of  a  past  occur- 
rence, or  by  an  isolated  conversation  held,  or 
an  isolated  act  done,  at  a  later  period.  The 
reason  is  that  the  agcoit  to  do  the  act  is  not  au- 
thorized to  narrate  what  he  had  done,  or  how 
he  had  done  it,  and  his  declaration  is  no  part 
(d the  res gesUB** 

We  are  of  opinion  thbi  the  declaration  of  the 
engineer  Herbert  to  the  witness  Roach  was  not 
competent  a^nst  the  defendant  for  the  pur- 
pose of  provmg  the  rate  of  speed  at  which  the 
train  was  moving  at  the  time  of  the  accident. 
It  is  true  that,  in  view  of  the  engineer's  experi- 
ence and  position,  his  statements  under  oath, 
as  a  witness,  in  respect  to  that  matter,  if  cred- 
ited, would  have  influence  with  the  Jury.  Al- 
though the  speed  of  the  train  was,  in  some  do- 
nee, subject  to  his  control*  stiU  his  authority, 
m  that  respect,  did  not  carry  with  it  authority 
to  make  declarations  or  admissions  at  a  subse- 
qoent  time^  as  to  the  manner  in  which,  on  any 
particular  trip,  or  at  any  designated  point  in 
his  route,  be  nad  performed  his  duty.  Hisdec- 
laatioii.  after  the  aoddent  had  become  a  com- 
pleted uct,  and  when  he  was  not  performing 
ttM  duties  of  engineer,  that  the  train,  at  the 
moment  the  pli&tifl  was  injured,  was  being 
ran  at  the  rate  of  eighteen  nules  an  hour,  was 
not  explamUory  of  anything  in  which  he  was 
then  encBfed.  It  did  uot  accompany  the  act 
fnnii  whidi  the  injuries  In  question  arose.  It 
was,  in  its  easence,  the  mere  narration  of  a  past 
oocurrence,  not  a  part  of  the  fw  getiUB;  simply 
an  assertion  or  representation,  in  the  course  of 
conversatioD,  aa  to  a  matter  not  then  pendine, 
and  in  reqiect  to  which  his  authority  as  enn- 
neer  bad  been  fully  exerted.  It  is  not  to  be 
deemed  part  of  the  retgetia,  simply  because  of 
the  brief  period  intervening  between  the  acci- 
dent and  the  making  of  the  declaration.  The 
fact  remains  that  the  occurrence  had  ended 
when  the  declaration  in  question  was  made, 
and  the  engineer  was  not  in  the  act  of  doing 
anything  that  could  possibly  affect  it.    If  his 
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declaration  had  been  made  the  next  day  after 
the  accident,  it  would  scarcely  be  claimed  that 
it  was  admissible  evidence  against  the  Com- 
panv.  And  yet  the  circumstance  that  it  was- 
maae  between  ten  and  thirtv  minutes,  an  ap- 
preciable period  of  time,  after  the  accident, 
cannot,  upon  principle,  make  this  case  an  ex- 
ception to  the  general  rule.  If  the  contrary 
view  should  be  maintained,  it  would  follow 
that  the  declarations  of  the  engineer,  if  favor- 
able to  the  Ck)mpany,  would  have  been  admis- 
sible in  its  behalf  as  part  of  the  reegesta,  with- 
out calling  him  as  a  witness;  a  proposition  that 
will  find  no  support  in  the  law  of  evidence. 
The  cases  have  gone  far  enough  in  the  admisr 
sion  of  the  subs^uent  declarations  of  agents- 
as  evidence  agaiust  their  principals.  These 
views  are  fully  sustained  by  adjudications  in 
the  highest  courts  of  the  States.* 

We  deem  it  unnecessary  to  notice  other  ex- 
ceptions taken  to  the  action  of  the  court  below. 

This  case  was  decided  at  the  last  term  of  thi* 
court,  and  Mr,  Justice  Woods  concurred  in 
the  order  of  reversal  upon  the  grounds  herein- 
stated. 

For  ths  errors  indicated  the  Judgment  is  re- 
versed, and  the  eause  is  remanded  for  a  new  trial, 
and forfurther  proceedings  consistent  with  this 
opinion, 

Beversed, 

Trueoopy.  Test:  _ 

James  u.  MoKenney,  Otork,  Sop.  Oomrt,  V.  8. 

Mr,  Justice  Field  dissenting:  ( ^^'''1 

I  am  not  able  to  give  my  assent  to  tiie  Judg- 
ment of  the  court  in  this  case. 

The  statement  by  the  physician  as  to  theeon- 
dition  of  the  injured  party,  the  adrntaslon  of 
which  is  held  to  have  been  error,  was  proved 
by  his  deposition  to  have  been  correct.  Bvery 
material  fact  also  which  it  contained  was  estab- 
lished by  his  independent  testimony.  It  would 
not  be  in  accordance  with  the  usual  action  of 
men,  in  the  ordinary  concerns  of  life  to  reject 
as  incompetent  evidence,  a  written  statement 
thus  made  by  a  phvaidan  as  to  the  condition  of 
a  patient  under  ms  diarge,  when  it  is  subee- 
quentiy  proved  by  him  to  be  true  in  all  its  de- 
tails. Aiid  it  should  seem  that  evidence  upon, 
which  everyone  would  act  without  hesitation* 
in  the  common  affairs  of  life  ought  noC  to  be 
excluded  from  consideration,  except  for  dear 
reasons  of  policy,  or  long  established  rules  to* 
the  contrary,  when  those  affairs  are  brought 
into  litigation  before  the  courts. 

If  the  recollection  of  the  condition  of  the  pa- 
tient had  passed  from  the  mind  of  the  physician, 
and  be  could  still  have  testified  that  the  state- 
ment made  by  hbn  when  the  patient  was  under 
his  charge  was  true,  it  would  hav&been  admis- 
sible. U  is  difficult,  therefore,  to  find  any  Just 
reason  for  excluding  it,  from  the  fact  that,  in^ 

•Luby  V.  H.  R,  B,  IL  Oo.  17  K.  Y,  131;  P*-  R,  R.  Oo. 
T.  Jijoka,  5J  Pa.  Sia;  Dfetrloh  v.  B.  ^  H,  B,  R.  E. 
Co.  5fl  Mi  347,  UTiTt;  fAne  V.  Bryant,  0  Gniy.  »*&;  Chi- 
tatgu.  B,  &Q.  K  H.  Cq.  t,  lUadJ<>,aO  HU  saBs  Vfl.  ^ 
letm.  It.  K*  Oo.  V-  Say  era,  SB  Gratt,  351;  Cliic^o  M- 
TV'.  W.  B.  Co.  V,  Filimore,  BX  III.  2efl;  Mich.  Cent.  fi. 
R.  CfT,  V.  GiJlGman,  3fl  Mich,  Uf^i  Mobile  A^  M.  IL  R. 
To,  V.  A»he«m,  *B  Alft.  30;  BeJlefontAJne  R.  Oo.  v. 
HuDber.aS  iDd.  a54j  Adams  v,  Uannlbul  &r  St,  J,  K, 
R,  Co.  '74  Mo,  fi6*;  S.  C  7  Am.  A  Eng,  It  li.  Ca*.  4Jtt, 
Anri  note;  K*  F.  E.  Ca  v.  Pointer,  9  Kan,  flSO;. 
B<hb^^rcrt  T.  Burks,  Lltt-  SeL  Cm.  till  HiiwtwT  y. 
a  Jt  O.  lU  U,  Oa.  lA  W,  Va,  MBl  See  ako  1  Tftvlnr, 
Et.  7tli  Buff,  ed.  I  OOS. 
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ooRoboratioii  of  its  truth,  the  physidan  also 
testifled  to  the  facto  therein  stated. 

The  admission  of  the  declaration  of  the  en- 
gineer, as  to  the  rate  of  speed  of  the  train  at  the 
time  of  the  accident,  was,  in  my  Jodment, 
proper  as  part  of  the  reB  guUt,  The  noLs  and 
cross-tieB  of  the  road  were  in  a  bad  condition. 
Some  of  the  rails  had  been  used  for  over  f or^ 
yearsy  and  some  of  the  cross-ties  were  deeaved, 
and  it  apoeais  that  the  accident  was  caused  by 
a  decavea  cross-tie  and  a  broken  rail. 

As  the  declaration  was  made  between  ten  and 
thirty  minutes  after  the  accident,  we  may  well 
condude  that  it  was  made  in  sight  of  the 
wrecked  train,  and  in  presence  of  the  injured 
parties,  and  whilst  surrounded  by  exdted  pas- 
sengers. The  engineer  was  the  only  person 
from  whom  the  Company  could  liave  learned 
of  the  exact  speed  of  the  train  at  the  time ;  to 
him  it  woula  have  been  obli^  to  apply  for 
information  on  that  point  It  would  seem, 
therefore,  thai  his  declaration,  as  that  of  ito 
agent  or  servant,  should  have  been  received. 
The  modem  doctrine  has  relaxed  the  ancient 
rule,  that  declarations,  to  be  admissible  as  part 
of  the  res  gesta,  must  be  strictly  contempora- 
neous with  the  main  transaction.  It  now  allows 
evidence  of  them,  when  they  appear  to  have 
been  made  under  the  immediate  influence  of 
the  principal  transaction,  and  are  so  connected 
with  it  as  to  characterize  or  explain  it. 

The  case  of  the  Eanover  R.  S.  Co.  ▼.  (Joi/le,  S5 
Pa.  402,  is  in  point.  There  it  appeared  that 
a  peddler*s  wagon  was  struck  by  a  locomotive 
and  the  peddler  was  injured;  and  the  question 
was  as  to  the  admissibility  of  the  declaration  of 
the  engineer  that  the  train  was  behind  time,  to 
ahow  carelessness  and  negligence.  The  Su- 
preme Court  of  Pennsylvania  held  it  admissible. 
"'  We  cannot  say,"  said  the  court,  '*  that  the 
declaration  of  the  engineer  was  no  part  of  the 
rei  ge»ta.  It  was  made  at  the  time,  m  view  of 
the  goods  strewn  along  the  road  by  the  break- 
ing up  of  the  boxes,  and  seems  to  have  grown 
•directly  out  of  and  immediately  after  the  hap- 
pening of  the  fact  The  negligence  complained 
of  being  that  of  the  engineer  ^himself,  we  can- 
not say  that  his  declarations,  made  upon  the 
apot,  at  the  time,  and  in  view  of  the  effecto  of 
his  conduct,  are  not  evidence  against  the  com- 
pany as  a  part  of  the  very  transaction  itself." 

What  time  may  elapse  between  the  happen- 
ing of  the  event  in  respect  to  which  the  aecla- 
ration  is  made,  and  the  time  of  the  declaration, 
and  vet  the  declaration  be  admissible,  must  de- 
pend upon  the  character  of  the  transaction  it- 
self. An  accident  happening  to  a  railway 
train,  by  which  a  car  is  wrecked,  would  natur- 
ally lead  to  a  great  deal  of  excitement  among  the 
passengers  on  the  train,  and  the  character  and 
cause  of  the  accident  would  be  the  subject  of 
explanation  for  a  considerable  time  afterwutls 
bjr  persona  connected  with  the  train.  The  ad- 
missibility of  a  declaration,  in  connection  with 
evidence  of  the  principal  fact,  as  stated  by 
Greenleaf,  must  be  determined  by  the  judge 
aceording  to  the  degree  of  ito  relation  to  that 
fact,  and  in  the  exercise  of  a  sound  discretion; 
it  being  extremely  difllcuU,  if  not  impossible,  to 
bring  thJa  class  of  cases  within  the  llmito  of  a 
mora  paiticolar  description.  The  principal 
pointi  of  attention  are,  he  adds,  whether  the 
declaratiiMi  was  contemporaneous  with   the 


main  fact,  and  so  connected  with  it  as  to  illii»> 
trate  ito  character. 

But,  independently  of  this  consideration, 
there  IB  another  answer  to  the  objection  taken 
to  the  admissibili^  of  the  declaration  of  the 
engineer.  It  was  immaterial  in  any  view  of 
the  case.  The  engagement  of  a  railroad  "com- 
pany  is  to  carry  ito  passensers  safely ;  and,  for 
any  injury  arising[  from  a  defect  in  its  road,  or 
in  the  nflls  or  ties,  which  could  have  been 
ffuarded  against  by  the  exercise  of  proper  care, 
ft  is  liable.  Ito  liability  does  not  depend  upon 
the  speed  of  the  train,  whether  it  was  one  mile 
or  eighteen  miles  an  hour.  Though  as  a  car- 
rier of  passengers  it  is  not,  like  a  curler  of 
property,  an  insurer  against  all  acddento  except 
those  caused  by  the  act  of  Ood  or  the  iniblic 
enemv,  it  is  charged  with  the  utmost  care  and 
skill  in  the  performance  of  ito  duty;  and  this 
implies  not  merely  the  utmost  attention  in  re- 
spect to  the  movement  of  the  cars,  but  also  to 
the  condition  of  the  road,  and  of  ito  ties,  rails 
and  all  other  appliances  essential  to  the  safety 
of  the  train  and  passengers.  For  all  injuries 
through  negligence,  to  which  the  passenger 
does  not  contribute  by  his  own  acto,  it  is  liable. 
So  it  matters  not  what  the  speed  of  the  train 
was  in  the  case  at  bar,  nor  what  was  the  declara- 
tion of  the  engineer  in  that  respect. 

I  am  authorized  to  state  that  the  Chief  Jus- 
tice»  Mr,  Jfudee  Miller  and  Jfr.  Ju9tie$ 
Blatchford  concur  in  this  dissent. 

True  copy.    Test; 

James  H.  MoKenney,  Clerk,  Sop.  Court  U.  8. 


CONSOLIDATED  SAFETY-VALVE  COM- 

PANT,  Appt., 

«. 

ERASTUS  B.  EUKZLE. 

(See  &  a  Reportor*B  ed.  4&4fU 

PaterU  law — construction  qf  daims-^r^ng^ 
ment. 

In  an  action  for  the  infringement  of  two  natento 
for  improvements  in  safety  valves,  held ;  tnat  the 
defendants  valves  did  not  infringe  the  oomplain- 
ant^spatento  as  previously  construed  by  this  court. 
Bk.28,838. 

[No.  19.] 
Argued,(kt,tr,t8,1886.  Decided, Nov.  15,1886. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 


i  case  is  stoted  by  the  court. 
Ifr.  Thoa.  Wm.  Clarket  for  appellant 
Mr,  James  H.  Raymond,  for  appellee. 

Mr.  Justice  Blatchford  delivered  the  opin- 
ion of  the  court. 

This  is  an  appeal  by  the  plalntifiF  in  a  suit  in 
equity  to  recover  for  the  infringement  of  two 
letters  patent,  from  a  decree  dismissinc:  thebilL 
The  smt  was  brought  in  the  Circuit  Court  of 
the  United  States  for  the  Northern  District 
of  Illinois,  by  the  Consolidated  Safety-Valva 
Company,  a  Connecticut  corporation,  against 
ErastUB  B.  Kunkle,  on  letters  patent  No.  68d04» 
eranted  to  Oeoige  W.  Richardson,  September 
36, 1866,  for  an  unprovenuDt  in  suety  valves, 
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r  ktten  patent.  No.  MNtt.  gnntod 
penon.  Jannaiy  19,  186v,  for  ta 
It  iQflarelj  Tidves  for  steam  boOen 


•nd  on  other  ktten 
toUwi 

fanprovament 

or  genarafiori.  Thasa  aia  tiia  nnia  two 
patants  which  ware  the  sabject  matter  of  tha 
ttintioD  invohrad  in  tha  caae  of  (hmoUdatid 
SMf-Valw  Co,  Y.  OrciaBy  BUom^Ganffe  S 
mm  6b.,  deddad  hj  thia  coort  at  0(&bar 
(Ml  Term,  1884  and  rq)ortad  in  118  U.  S.  187 
[Bk.  88,  L.  ad.  980].  The  spaciiicationa  and 
dafam  and  drawings  of  tha  two  patents  are  set 
forfli  folly  in  tha  report  of  that  caae.  Tha 
pstentswere,  both  of  mam,  held  to  be  valid  and 
to  haTB  been  infringed. 

The  daimcf  the  patent  of  1888,  ''A  ssfety 
nlTe^  with  the  dzcmar  or  anmilar  flange  or  lip 
ce,  ooDStracied  in  the  manner,  or  sabstantially 
in  the  mannar,  shown,  so  as  to  operate  as  and 
for  the  purpose  herein  describea,"  was  con- 
itraed  as  ooTering  "a  TalTe  in  which  are  com- 
bined an  initial  area,  an  additional  area,  a 
Iniddiing  chamber  beneath  the  additional  area, 
tod  a  strictared  orifice  leading  from  the  hud- 
dUng  chamber  to  the  open  air,  the  orifice  being 
proportioned  to  the  strength  of  the  spring  as 

The  daim  of  the  patent  of  1888,  "The  com* 
Unatkm  of  thesmrfaca  beyond  the  seat  of  the 
ttf etjr  Tal^,  with  the  means  herein  described 
for  regulating  or  adjusting  the  area  of  tha 
posBBge  for  the  escape  of  steam,  sabstantlallj 
ts  and  for  the  purpoae  described/'  was  oon- 
atnied  as  coyering  "the  combination  with  the 
mface  of  the  huddling  chamber,  and  the 
fltrictored  orifice,  of  a  screw  ring  to  be  moved 
up  or  down  to  obetmct  such  onfibe  more  or 
M.  in  the  manner  desoffibed." 

Hie  decree  in  the  present  case  waa  made  in 
January,  1886,  and  proceeded,  as  it  states,  on 
the  ^nnd  that  the  defendant's  valYOB  did  not 
bfrnige  the  patents.  This  also  appeara  from 
the  decision  of  the  circuit  court,  reported  in  14 
Fed.  Bep.  788.  As  the  defendant's  Talves  have 
00  huddling  chamber,  and  no  strictured  orifice 
kadinf  from  a  huddling  chamber  to  the 
open  dr,  we  are  of  opinion  that  they  do  not  in- 
mnge  either  of  the  patanta. 

Iwrea  A^irwMdL 

^tmeapj.  Test: 

James  H.  MoKenney,  dark,  Sap.  Oourt,  U.  8. 


[«|   THBODOKB    T.  WHITE,  WILLIAM  A. 
GORDON    A3XD     EMMET    0.    FEGOR, 

a. 

CSORGE  H.  DX7KBAR,  FRANCIS  B.  DUN- 

BAR,  AHD  CHARLOTTE  Z.  DUNBAR. 

(Bee  8. 0.  Beporterti  ed.  ITWB.) 

PitiaU  tep— fvJMiM,  hM  invalid. 

Wbera.  in  aa  orlatnal  iiatent  for  a  method  of  pre- 

■enrliigihrimpa,  etc,  toe  daim  was  for  plaom^  a 

teztne  IMbrio  oetween  the  shrimps  and  the  can  in 

"  'I  they  ware  preeerred,  andln  the  reisBDe  the 

>  is  for  tnterposlna  between  the  metal  oan 


and  the  abxlmps  an  enveloptaig  material  for  the 
ikrtaps,  the  refssue  Is  InYaM ;  the  latter  claim  be- 
tUbixMder  than  tiiat  of  the  orisrinal. 

[No.  a.] 
drgtud(ki.M,iro9. 1,1386.    Dedddd  Nov.  16, 
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APFBALframlhaOlieaftarartor^United 
J9MBBtetiiaBMtamIMstriolofLoiiisiaBa. 

The  case  ia  stated  by  tha  court 

Mamn,  Wa^  G.  SCa&demHi,  JcmpK  P. 
Emwr,  F.  W.  Boter  and  Jcifc$  S  Qpea/r,  for 
appeilanta. 

Mmn.  KttlTllltt  Ckiireh  and  Jomph  A 
(ff^fth^  forappaOaes. 

Mr.  /tutt^BradlagrdeliTered  tlia  opinioii 
of  the  court: 

ThiaiaasuitonaraisBned  patent  The  ap- 
pellees obtained  a  patent  dated  June  20. 1878, 
for  a  method  of  preservine  shrimps  and  other 
shdQ-ildi  by  plaong  them  m  a  bag  or  sack  niade 
of  cotton,  muslin  or  other  texSle  fiOirlc,  and 
then  sealinff  them  up  in  a  metallic  can,  and 

ibjecthigmem  to  a  boiling  process.  In  their 
'^  Mton  th^  dedaze  that  tha  ol^ect  of 
_  the  shrimps  in  the  bag  is  to  keep  them 
coming  in  direct  contact  with  tha  can, 
and  thus  inrerent  their  discoloration  and  loss 
of  flavor.  They  describe  the  process  as  fol- 
lows: 

"The.  shell  haying  been  removed  from  the 
shrimp  in  the  usual  manner,  the  llah  ia  thrown 
into  salt  water  of  about  six  degrees,  and  there 
remains  for  an  hour,  more  or  leas,  and  from 
thence  to  kettlea  filled  with  water  and  brought 
to  a  boiling  heat»  after  which  they  are  placed 
on  dippers,  and  cooled  and  thoroughly  rinsed 
with  fresh  cold  water,  and  from  whfeh,  so  soon 
as  thoroughly  dripped,  in  a  moist  condition, 
they  are  placed  in  the  sack  B,  the  same  havinff 
been  previously  arranged  in  the  can  A,  ana 
without  the  admtion  of  any  salted  or  otherwise 
prepared  Uouid.  So  soon  aa  the  sack  is  filled, 
the  mouth  thereof  being  properly  secured,  the 
lid  or  head  a  is  placed  in  position  on  the  can  A 
and  immediately  sealed. 

"The  cans  are  then  subjected  to  a  steam 
bath,  or  placed  in  kettlea  containing  boiling 
water,  and  boQed  for  two  houia  at  the  hi^hast 
temperature  attainable,  and  which  competes 
theprooeas." 

The  daim  is  then  stated,  as  f  ollowa: 

"What  we  daim  as  new,  and  desire  to  secure 
by  letters  patent  is: 

"The  herein  described  method  of  preserving 
shrimps,  etc.,  preventing  their  discoloration, 
whidi  consists  in  pladng  textile  fabric  b^ 
tween  the  can  and  its  contents,  and  then  seal- 
ing the  can  and  subjecting  the  same  to  a  boil- 
ing process,  substantially  as  and  for  tha  pur- 
poae spedfied." 

In  April.  1880,  Pecor.  one  of  the  appdlants, 
together  with  one  Bartlett,  obtained  a  patent 
for  another  method  of  preserving  shrimps,  by 
first  lininff  the  inside  of  the  can  with  a  coating 
of  aspluutum  cement,  and  then  with  paper 
coated  with  a  solution  of  paraiBne,  or  kindred 
substance;  the  can  is  then  filled  with  shrimp, 
sealed  up,  and  subjected  to  the  boiling  or 
steaming  process,  in  the  usual  mannar  of  can- 
ning  vagetables  and  meala. 

In  April,  1881,  the  appeOaessonandered  their 
original  patent,  and  applied  for  a  reissue  there* 
of,  which  waa  granted  in  December,  1881.  In 
thenew  spedflcation  they  desaihad  their  proo- 
ess  to  consist  in,  first,  providing  tha  can  with 
a  lininff  to  prevent  direct  contact  of  the  shrimps 
with  Sia  metal,  and,  saoaiid»  placing  them  in 
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tbe  lined  can  whfle  thj^  are  in  a  diy  or  moist 
condition  and  devoid  of  free  liquid  or  gravy, 
sealing  the  can  without  adding  any  liquid  to 
its  contents,  and  cooking  the  contents  of  the 
can  after  sealing.  They  add  that  "there  is 
nothing  arbitraiy  about  the  peculiar  form  and 
construction  of  the  textile  fabric  lining,  as 
other  forms  and  arrangementB  might  be  sub- 
stituted therefor;"  anda^Ban,  «'B  is  the  lin- 
ing, constructed  preferably  of  cotton  or  mus- 
lin." The  claim  of  the  reissued  patent  is  in  the 
foUowing  words: 

"What  we  claim  aa  neiw,  and  desire  to  secure 
by  letters  patent,  is: 

"As  an  improvement  in  the  art  of  preserv- 
ing shrimps  m  metal  cans,  the  mode  of  pre- 
venting the  discoloration  of  the  shrimps,  which 
consists  in  interposing  between  the  metal  can 
and  the  st^ibpsan  enveloping  material  for  the 
shrimps,  whicn  is  not  itself  capable  of  discolor- 
ing the  shrimps,  and  then  sealing  the  can  and 
subjecting  the  same  and  its  contents  to  a  boO- 
inff  process,  substantially  as  described." 

In  March,  1882,  the  appellants  commenced 
the  canning  of  shrimps,  and  in  their  answer 
state  that  all  the  business  of  canning  shrimps 
that  they  have  ever  done  has  been  under  the 
authority  of  the  patent  granted  to  Pecor  and 
Bartlett.  They  further  describe  the  process 
used  by  them  as  follows: 

"The  common  tin  cansbehig  ready  for  pack- 
ing,  three  pieces  of  paper,  previously  boiled  in 
pitfaf9ne  wax  or  coatea  with  same,  are  cut  and 
placed  in  the  can,  so  that  one  piece  covers  the 
rtottom,  another  piece  the  sides,  and  a  third 
piece  the  top  of  the  contents  when  the  can  is 
filled;  the  sJoteps  are  then  picked  raw,  then 
washed  and  thorou^y  cooked  for  about 
twen^  minutes,  until  fit  to  eat:  thev  are  then 
placed  in  the  cans,  which  are  soldered,  and  then 
put  into  a  steam  retort  without  water,  which  is 
heated  to  240^  Fahrenheit,  where  they  remain 
from  two  aoid  a  half  to  three  hours,  which 
process  has  the  effect  of  condensing  the  air  and 
Squids  in  the  can,  and  exterminatmg  any  ani- 
mal or  vegetable  life  that  may  remain  m  the 
contents  of  the  can,  after  whicn  they  are  ready 
to  be  labeled  and  sold." 

The  process  thus  used  by  the  appellants  is 
daimed  by  the  appellees  to  be  an  inmngement 
of  thehr  reissued  patent;  they  also  contend 
that  the  daim  of  the  reissued  patent  is  no 
broader  than  that  of  the  original  properly  con- 
strued. 

In  the  latter  proposition  we  cannot  concur. 
The  claim  in  the  original  patent  was  for  placing 
textile  fabric  between  the  can  and  its  contents; 
whilst  in  the  reissue  it  is  for  interposing  be- 
tween the  metal  can  and  the  shrimps  an  envel- 
oping material  for  the  shrimps.  This  is  cer- 
tainly, on  its  face,  a  veiy  important  enUirfi»- 
ment  of  the  daim;  and  we  see  nothing  in  ue 
context  of  the  specification  in  the  original  pa- 
tent which  could  possihly  give  the  daim  so 
broad  a  construction.  The  description  of  the 
invention,  throughout,  spedfles  a  textile  fabric 
as  the  material  to  be  interposed  between  the 
shrimp  and  the  metallic  can.  It  is  true  that  the 
object  of  the  invention  is  stated  to  be  "  to  pre- 
vent the  artideto  be  preserved  from  oomingin 
direct  oontaet  with  the  surfaoe  «f  tiie  can." 
But  the  object  of  an  invention  is  a  very  differ- 


ent thing  from  the  invention  itsell  The  ob- 
ject may  be  accomplished  hi  manv  ways:  the 
invention  shows  one  way.  Again,  m  describing 
the  nature  of  the  improvement,  the  patentees 
say: 

"Primarily,  our  improvement  oonsists  in  so 
placing  a  suitable  textile  fabric  between  the  fish 
or  other  article  of  food  to  be  preserved  as  to 
cause  it  to  intervene  as  to  prevent,  under  aO 
drcumstanoes,  anv  direct  contact  between  the 
metallic  surfaoe  of  the  can  and  its  contents;  and 
it  is  the  employment  of  such  textDe  fabric,  in 
connection  with  the  process  hereinafter  de- 
scribed of  treating  the  flah  or  other  ardde,  both 
before  and  after  ttie  same  is  placed  in  the  can 
and  sealed,  whidi  constitutes  the  nature  or  sub- 
ject matter  of  our  present  invention." 

Then,  in  describing  the  ^paiatos  used,  re- 
ferring to  the  figures  annexed  to  the  spedfica- 
tion  (which  are  not  necessary  to  the  understand- 
ing of  the  description),  they  say: 

"In  the  accompanying  drawing  is  illustrated, 
at  figure  1,  a  metallic  can,  such  as  is  ordinarily 
used  for  artides  of  food  which  are  offered  to 
the  trade  in  a  canned  state.  Figure  Sis  a  textile 
lining,  which  we  propose  usually  to  make 
(although  there  is  nothmg  arbitrOT  about  the 
form,  as  other  forms  may  be  used)  in  the  form 
of  a  cylindrical  bag  or  sack,  the  diameter  of 
which,  when  filled,  is  to  be  such  as  will  permit 
of  its  fitting  snuglv  within  the  can. 

"A  is  the  meti&lc  can;  a,,  its  lid  or  cover.  B  is 
the  bag  or  sack,  constructed  of  cotton,  muslin, 
or  any  other  suitable  textile  fabric  Material 
of  the  dieapest  and  most  inferior  quality  may 
be  used,  as  the  sole  object  of  its  use  is  to  i)re- 
vent  the  artide  to  be  preserved  from  icx>ming 
hi  direct  contact  with  the  surface  of  the  can, 
and  which  contact  with  the  metal,  in  the  case 
of  the  shrimp,  causes^  during  the  process  of 
boiling,  and  ul  along  thereafter  until  the  can  is 
opened,  a  profuse  predpitation  of  a  black  sub- 
stance, generally  bdieved  to  be  sulphur,  and 
which  supposition  is  based  upon  the  fact  that 
the  dirimp  is  said  to  possess  a  much  larger 
proportion  of  sulphur  than  other  shdl-flsh. 
The  substance  thus  predpitated  not  only  dis- 
colors the  fish  (shrimp),  but  detracts  much  from 
the  color,  freshness,  and  ridmess  of  its  flavor. 
Now,  practical  experience  has  fully  demon- 
strated the  fact  that,  by  using  a  textDe  fabric  as 
described,  the  predpitation  of  the  substance 
alluded  to  is  prevented,  or  at  least  does  not  ap- 
pear either  on  the  fabric  or  metal;  hence,  the 
value  and  importance  of  this  feature  of  our  in- 
vention; b,  figure  8,  is  a  circular  piece  cut  out 
of  material  similar  to  that  of  which  the  bag  B 
is  made,  and  which  is  inserted  witiOn  the  moutb 
of  the  Utter  after  the  same  is  filled  with  the  fish 
or  other  artide  to  be  preserved. 

"Sudi  a  can  and  lining,  as  heidn  described, 
are  admirably  adapted  for  the  purpose  attained 
by  our  present  invention;  but,  as  before  stated* 
there  is  nothing  arbitrary  about  the  peculiar 
form  or  construction  of  the  textDe  fabric  lining, 
as  other  forms  and  urangements  might  be  su  d- 
stituted  therefor  without  in  any  manner  alter- 
in^rthe  prindple  of  the  invention." 

We  see  nothing  in  all  this  to  raise  the  dight- 
est  impUcation  that  the  patentees  were  the  in- 
ventors of  the  process  of  interposing  any  and 
every  kind  of  miing  between  the  cans  and  their 
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mu»MmMMm,  mmm^  w«uh  thfllr  dilm  li  ooutLned  to  a 
Mng  of  teztfle  fiftbri^  it  is  twitamoanl  to  a 
ikdanuion  that  they  daimed  nothing  ebe. 

Some  persons  seem  to  tuppoae  that  a  dafan  In 
a  patoit  is  like  a  nose  of  wax  which  may  be 
taned  and  twisted  in  any  direction,  by  merely 
lefeiTing  to  the  speciflcation,  so  as  to  make  it  in- 
dode  something  more  than,  or  something  differ- 
ent from,  what  its  words  expmM,  The  context 
may  midoubtedly  be  resorted  to,  and  often  is 
resorted  to,  for  the  purpose  of  better  under- 
standing the  meaninj|[  of  the  daim;  but  not  for 
tbe  purpose  of  changing  it  and  making  it  differ- 
ent from  what  it  is.  The  daim  is  a  statutory 
requirement,  prescribed  for  the  very  purpose 
of  making  the  patentee  define  precisely  what 
his  invention  is;  and  it  is  unjust  to  the  jniblic, 
•s  well  as  an  evasion  of  the  law,  to  construe  it 
in  a  manner  different  from  the  phdn  import  of 
its  terms.  This  has  been  so  often  expressed  in 
the  opinions  of  this  court  that  it  is  unneoessaiy 
to  pursue  tiie  subject  further.  Bee  Kej^Hane 
Bridge  Oo,  v.  Phrnnix  Iron  Go.  05  U.  S.  274, 
278  [Bk.  2^  L.  ed.  844,  8451;  James  ▼.  Camp- 
lea,  104  U.  8.  866, 870  [Bk.  26,  L.  ed.  786,  791]. 

We  are  dearly  of  opinion,  therefore,  that 
the  original  patent  la  not  susceptible  of  the 
broad  construction  which  the  appellees  would 
^  to  it;  and  that  the  reissued  patent  is  a  mate- 
rial expansion  and  enlargement  of  it.  As  sudi 
expeosion  appears  to  be  the  only  object  of  the 
reisaue,  and  as  the  application  for  the  reissue 
was  not  made  until  nearly  five  years  after  the 
original  was  granted,  the  case  comes  within  the 
n%;of  MiUerY. Braes  Oo,  104  U.S.  850 [Bk. 
26,  IL  ed.  788],  and  subsequent  cases  to  the 
isme  purport. 

We  attach  no  importance  to  the  fact  that  be- 
tween the  date  of  the  original  patent  and  the 
application  for  the  leisBue,  the  patent  to  Pecor 
snd  Bartlett  was  granted.  It  is,  indeed,  quite 
H»parent  that  the  appdlees  applied  for  a  reissue 
in  ooDsequence  of  that  patent,  and  in  order  to 
pievent  the  canning  of  shrimps  under  it  The 
ciicnmstance  that  other  improvemento  and  in- 
ventions, made  after  the  issue  of  a  patent,  are 
often  sought  to  be  suppressed  or  appropriated 
by  an  unauthorized  reissue,  has  sometimes  been 
referred  to  for  the  purpose  of  illustrating  the 
evil  consequences  of  granting  such  reissues;  but 
it  adds  nothing  to  their  illegalilj.  That  is  de- 
doced  from  general  prindptes  of  law  as  applied 
to  the  statutes  authorizing  reissues,  and  affect- 


have  been  dismissed 

The  decree  ef  ike  (Xroua  Court  ie  thartfore  re- 
versed and  ihs  ease  remanded,  toith  directions  to 
HsmissthebiU. 

Troeoopy.   Test: 

James  H.  Mogenney,  Gtek.  Sup.  OourtiU.  8. 
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JOHN  BLAKE  KENDALL,  Exr  ahd 
LILLLkN  KENDALL  RUSHELL  asd 
JOHN  BLAKE  KENDALL*  Bete  and 
Devisees  of  Jooir  E.  Kehdaxa.,  Deoeaaed» 
JOHN  D.  McPHEBSON  abd  OHABLBB 
V.  GORDON. 

(Sees,  a  Beportb^  o^.  fiS-SB.) 

Appeal — wkatt  final  decree  for  pwrpoHS  ef. 

A  decree,  to  he  final  for  the  purposes  of  on  appeal, 
must  leave  the  case  in  suoha  ooxiclitloxi  that  if  there 
be  aa  aflirmanoe  by  this  court,  the  court  below  wlU 
have  nothing  to  do  but  to  ezeouto  the  decree  it  has 
already  entered. 

[No.  4.] 
Argued  Oct,  f9, 1886.    Decided  Noc.  16, 1886. 

APPEAL  from  the  Supreme  Court  of  the 
District  of  Columbia.     Dismissed. 
The  case  is  stated  by  the  court. 
Messrs.  J.    W.    ]>oa|flaa8  and  Oeo.    L. 
Douglass,  for  appellant. 

Messrs.  Job  Banutrd  and  James  8.  Ed- 
wards, for  appellees. 

Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion  of  the  court: 

When  this  case  was  called  for  hearing,  amo- 
tion was  made  to  dismiss  because  the  decree 
appealed  from  was  not  a  final  decree.  The 
facts  are  these: 

The  bill  was  filed  by  Dainese,  as  the  holder 
of  one  of  tiiree  notes  of  Gordon,  secured  by  a 
deed  of  trust  from  Gordon  to  MePherson,  trus- 
tee, sgainst  the  maker  of  the  notes,  the  trustee, 
and  John  E.  Kendall,  the  holder  of  the  other 
notes,  praying: 

1.  That  a  sale  which  had  been  made  of  the 
trust  property  by  MePherson,  the  trustee  act- 
ing under  the  deed  of  trust,  to  Kendall,  be  set 
aside  and  a  new  sale  ordered. 

2.  That  Kendall  be  required  to  account  for 
rents  of  the  trust  property  whidi  had  been  col- 
lected by  him,  while  in  possession,  under  a 
power  of  attorney  from  Gordon  authorizing 
him  to  recdve  the  rents,  and,  after  paying  ex- 
penses and  certain  specified  demands,  apply  the  r  .^^ 
proceeds  upon  the  debt  secured  by  the  trust;  ^^'^^ 
and 

8.  For  an  account  of  what  was  due  to  him- 
self and  to  Kendall  upon  the  notes  they  sever- 
ally held,  and  that  the  proceeds  of  the  sale 
which  had  been  made,  or  if  that  should  be  set 
aside,  of  any  that  might  thereafter  be  made,  be 
divided  between  them  in  proportion  to  the 
amounts  due  them  respectively. 

Afterwards,  and  before  any  decree,  McPher- 
flon  filed  a  cross  bill  praying  an  account  be- 
tween Dainese  and  Kendall,  and  an  apportion* 
ment  of  the  proceeds  of  the  sale  among  them, 
and  also  an  allowance  to  himself  of  commis- 
sions and  counsel  fees. 

The  court  at  special  term  set  aside  the  sale, 
but  before  anything  further  was  done  Kendall 
appealed  to  the  general  term.  At  the  general 
term  the  order  of  the  special  term  was  reversed. 
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the  sale  xatifled  and  oonflrmed.  and  the  cause 
remanded  to  the  special  tenn  '^for  farther  pro- 
ceedings.'' When  the  case  got  back  to  the  spe- 
cial term  Kendall  moved  a  reference  to  an  au- 
ditor to  make  distribution  of  the  proceeds  of 
the  sale:  bat  while  this  moUon  was  pending, 
and  before  anything  else  was  done,  Dainese 
took  thif  appeal. 

From  tms  statement  it  is  apparent  that  the 
decree  appealed  from  is  not  a  final  decree  with- 
in the  meaning  of  that  term  as  used  in  the  stat- 
ute allowing  appeals  to  this  court  The  litiga- 
tion of  the  paities  on  the  merits  of  the  case 
has  not  been  terminated.  An  account  of  the 
rents  collected  by  Kendall  while  in  possession 
has  not  been  taken;  and  the  amounts  due 
Dainese  and  Kendall  respectively  on  the  notes 
which  they  severally  hold  have  not  been  ascer- 
tained. All  this  is  necessary  for  the  purposes 
of  the  relief  asked  for  in  the  bill,  and  tne  cause 
was  sent  back  from  the  geneial  term  for 
further  proceedings  on  that  account  The 
authorities  are  uniform  to  the  effect  that  a  de- 
cree to  be  final  for  the  purposes  of  an  appeal 
must  leave  the  case  in  such  a  condition  that  if 
there  be  an  affirmance  here,  the  court  below 
will  have  nothing  to  do  but  to  execute  the  de- 
cree it  has  already  entered.  Bostmek  v.  Brin- 
kerhoff,  106  U.  8.  8  [Bk.  27,  L.  ed.  78];  Grant 
T.  Phanim  Int.  Co.  106  U.  8.  481  [27:  288]; 
8i.  Louis,  ete.  RR  Oo.  y.  Southern  Sgp.  Ch., 
106  U.  8.  28  [27:  689];  Be  parte  Norton,  108  U. 
8.  242  £27:  711];  Mower  y.  Fletcher,  114  U.  8. 
mTBt  29,  L.  ed.  117]. 

lie  motion  to  diemie$  it  granted. 

True  copy.   Test: 

James  H.  MoKenney,  Olerk,  Sup.  OourtU.  8. 


CHOCTAW  NATION,  4jpl. 

V. 

UNTTBD  8TATBa 

UNITED  8TATB8,  AppL, 

«. 

CHOCTAW  NATION. 

(8^  8L  a  Beporter*B  ed.  1-41) 

SetOemefUqfatt  guettioju of  diij^ermee between 
the  Choetaw  Nation  and  the  united  States-- 
eenttruction  ef  treatiet  and  ttatutetSenate 
award  under  ISreaty  of  1866. 

L  Tbo  swiml  made  bf  ttio  N«^nfire  of  the  United 
gtAtei  undor  tii&  Tr^ty  of  lS6fl,  iHJtwt^n  thf^  United 
StaJtet  »o4  the  Chootaw  Naiicm,  wad  withia  the 
•udhukIoii,  audi  was  not  Invalid  for  unoertaiotT  or 
want  o^nropernotloa. 

i  Under  tha  Aotof  IMt,  oonforxlja^B'  lurtsdlction 
ujKmyieoOQrt  betow  t<k  re  plow  the  emtfro  qiieation 
or  dUTeroDoeB  between  the  Cliootaw  Nation  a  ad 
the  Unit^  States  de  novo^  said  awarii.  though  not 
wjnpJuHlve.  Tsmy  he  prli^efi  offPctaspHma/acfceetab- 
moln^  tJie  vaJtdltf  at  the  oluim  aa  far  adjudged  in 
favor  of  the  CUoctaw  Nation. 

8.  In  inew  of  the  [K^ouliar  relfttlona  of  the  parMoa, 
ana  trlthoiit  re^^ard  to&ecbTitca]  ruk^,  thla  court 
joldfl,  \i-Dpn  a  reriew  of  the  qtiestJon*  of  dtf- 
r^nce  betwpen  them  tte  tmhw,  that  the  niin- 
<JlpI©  of  eetUcTiieTit  adjud^^  by  the  Senate 
In  m  sajd  awaird,  allowjng:  iald  Claootaw  Na- 
tioQ  til©  net  proeeeKlii  of  Its  lands  in  Hlsei48- 
gppl  ceded  by  thtj  I't^ty  of  imy  to  th*^  United 
Bt«tc««  fnmlBheH  the  neftroet  approxlmntlon  to  Ui6 
Jiattoea&dtlarbt  of  tbe  ease  that,  after  this  lapse  of 


L^^ic  Is  pcaodoOde  tor  a  Jndklal  tillMiiMl  to 

L  Inftddldonto  the  amount  of  nid  award,  lest 
^  payment  nnderthe  Act  of  Mtetsht,  IBO,  nid 
Cbootaw  Nation  Is  entitled  to  the  amoont  of  oer- 
tain  unpaid  annuities,  and  to  the  yalue  of  oertain 
of  its  lands  taken  by  mistake  in  flxtaig  the  bound- 
—  of  the  Stateof  Arkansas  by  ^lAiOt  of  March 


[N06.  848,  850.] 

Argued  OoL  19,  SO,  Bl,  1886.    Decided  Not. 

16, 1886. 
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PFEALS  from  the  Court  of  ClaimB.    Re- 
verted 


8tatement  of  the  case  by  Mr,  t^»<t«0  Kat-     [2] 
thews: 

There  are  two  appeals  in  this  case,  one  by 
the  Choctaw  Nation,  and  the  other  by  the 
United  8tate8,  from  a  Judgment  rendered  by 
the  court  of  claims  in  favor  of  the  former  for 
the  sum  of  $408,120.82.  Jurisdiction  of  the 
cause  was  conferred  upon  that  court  by  the 
provisions  of  an  Act  of  Congress  approved 
March  8, 1881, 21  Stat,  at  L.  50C  entitled  <'  An 
Act  for  the  Ascertainment  of  the  Amount  Due 
the  Choctaw  Nation,"  as  follows : 

**  That  the  court  of  claims  is  hereby  author- 
ized to  take  Jurisdiction  of  and  try  all  questions 
of  dififerenoe  arising  out  of  trea^  stipulations 
with  the  Choctaw  Nation,  and  to  render  Judg- 
ment thereon;  power  is  hereby  granted  the  said 
court  to  review  the  entire  mieraon  of  differences 
de  now,  and  it  shall  not  oe  estopped  by  any 
action  had  or  award  made  hy  the  Senate  of  the 
United  States  in  pursuance  of  the  Treaty  of 
eighteen  hundred  and  fifty-five:  and  the  At-  r^-i 
tomey-General  is  hereby  directed  to  appear  hi 
behaii  of  the  Government;  and  if  saia  court 
shaU  decide  against  the  United  States,  the  At- 
torney-General shall,  within  thirty  days  from 
the  rendition  of  Judgment,  appeal  the  cause  to 
the  Supreme  Court  of  the  united  States;  and 
from  any  Judgment  that  may  be  rendered  the 
said  Choctaw  Nation  may  also  ajqpeal  to  «dd 
supreme  court:  Provided,  The  appeal  of  said 
Choctaw  Nation  shall  be  taken  within  sixty 
days  after  the  rendition  of  said  Judgment,  and 
the  said  courts  shaU  give  such  cause  precedence. 

"  Sec.  2.  Said  action  shall  be  commenced  by 
a  petition  stating  the  facts  on  which  said  Nation 
claims  to  recover,  and  the  amount  of  its  claim; 
and  said  petition  may  be  verified  by  either  of 
the  authorized  delegates  of  said  Nation  as  to 
the  existence  of  woxSl  facts,  and  no  other  state- 
ments need  be  contained  in  said  petition  or 
verification." 

In  pursuance  of  this  Act.  the  Choctaw  Na- 
tion filed  its  oriffhial  petition  on  the  18th  of 
June,  1881,  which  was  subsequently  amended 
by  new  pleadines  filed  February  20,  1884.  The 
questions  of  oifference  between  the  United 
States  and  the  petitioner,  it  was  alleged,  re- 
sulted from  the  nonperformance  and  nonful- 
fillment l^  the  United  States  of  the  obligations 
assumed  by  it  under  various  treaties  between 
the  United  States  and  the  Choctaw  Nation,  in- 
cluding those  of  the  following  dates,  to  wit:  the 
18th  Sblj  of  October.  1820,  the  20th  day  of 
January,  1825,  the  27th  day  of  Scqptmiiber, 
1880,  the  22d  day  of  June  1^,  and  the  28th 
day  of  April,  1866. 

By  the  terms  of  the  Treaty  of  October  18. 
1820,   7   Stat   at  K    210,  it  was  provided. 
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^  oilier  tbingi,  that  the  Choctaw  Nation 
did  oede  to  the  United  Stales  an  that  part  of  its 
kndfl  sitaated  in  the  State  of  Miadsaippi  de- 
Mribed  in  the  iint  article  of  the  Treaty;  in 
consideration  whereof  the  United  States  stipu- 
Isted  that  in  part  satisfaction  for  the  said  oession 
the  United  States  ceded  to  the  Choctaw  Naticm 
a  tnct  of  country  west  of  the  Mississippi  Ri^er, 
situated  between  the  Arkansas  and  Bea  Rivers, 
^  boondaries  of  which  were  therein  described: 
sod  akothatthe  boundaries  thereby  established 
i*i  between  the  Choctaw  Indians  and  the  United 
States,  east  of  the  Mississippi  Biver,  should  re- 
main without  alteration  until  the  period  at 
wliich  the  Nation  should  become  so  civilized 
and  enlightened  as  to  be  made  citizens  of  the 
United  States.  It  was  agreed  that  Congress 
shonld  lay  off  a  limited  parcel  of  land  for  the 
benefit  of  each  family  or  individual  in  the  Na- 
tion; that  all  those  who  had  Separate  settle- 
ments falling  within  the  limits  of  the  land 
ceded  by  the  Choctaw  Nation  to  the  United 
States,  a^  who  desired  to  remain  there,  should 
be  secured  in  a  tract  or  parcel  of  land  one  mile 
square,  to  include  their  improvements;  and 
tbat  thoee  preferring  to  remove  witliin  one 
Tear  from  tne  date  of  the  Treaty  should  be 
paid  their  full  value,  including  the  value  of  any 
improvements. 

It  is  alleged  in  the  petition  that,  by  theTreaties 
of  January  20, 1825,  of  September  27, 1880,  and 
of  June  22, 1855,  the  boundary  line  between  the 
lands  of  the  United  States  and  the  Choctaws 
west  of  the  Mississippi  River  was  established ; 
bat  tiiat  the  United  Stat^,  in  fixing  and  causing 
to  be  surv^ed  the  said  boundaiy  line,  did  ncS 
pnisoe  the  line  in  accordance  with  the  pro- 
▼isions  of  the  said  Treaties,  but  encroached 
upon  and  took  from  the  Unds  ceded  to  the 
Choctaw  Nation  a  quantity  of  land  amounting 
to  136,204.02  acres,  which  by  the  legtilation  of 
the  Mnited  States,  in  violation  of  these  pro- 
▼iaioos  of  the  Treaties,  became  a  part  of  the 
public  domain  of  the  United  States,  for  which 
tb6  Choctaw  Nation  are  entitied  to  recover 
tbeir  value,  estimated  at  $167,896.57. 

The  petition  further  states  that,  in  the 
Treaty  concluded  on  the  27tii  of  September, 
1880,  called  the  Treaty  of  Dancing  Rabbit 
Creek,  it  was  provided,  among  other  things,  by 
Oetidrd  article  thereof,  7  Stat  at  L.  838,  that 
file  Choctaw  Nation  should  and  did  thereby 
cede  to  the  United  States  the  entire  coun^ 
fiiey  then  owned  and  possessed  east  of  ^the  Miss- 
issippi River,  and  agreed  to  remove  beyond  the 
MiaBissippi  River  as  early  as  practicable;  and 
fiiat,  in  pursuance  of  this  Treaty  the  Choctaw 
NationsniienderedtotheUnitedStatesallthe  re- 
maining lands  atthat  timeowned  by  them  in  the 
State  of  Mississippi,  amounting,  as  is  alleged,  to 
10,428,189  acres,  and,  in  compliance  with  the 
[S]  Treaty  on  their  part,  commenced  to  remove, 
and  did  remove,  within  the  time  stipulate 
tfaereia,  or  within  a  reasonable  time  thereafter, 
from  the  said  lands  to  the  lands  purchased  and 
acquired  by  them  under  the  terms  of  the 
Treaty  of  October  18, 1820. 

By  the  14th  article  of  the  Treaty  of  Septem- 
ber 27, 1880,  it  was  provided  that  each  Choc- 
taw head  of  a  family,  being  desirous  to  remain 
and  become  a  citizen  of  the  States,  should  be 
pennitted  to  do  so  by  signifying  his  intention 
to  the  asent  within  six  months  of  the  ratiflca* 
U9  U.  & 


tion  of  the  Treaty,  and  tiiereapMidioald  be  en- 
titied to  a  reservatienof  onesectionef  640acret 
of  land,  to  be  bounded  by  aeetional  lines  of 
survey;  and  hi  like  manner  shonld  be  entitied  to 
one  half  that  quantity  for  each  immarried  child 
living  with  hun  over  ten  yean  of  age,  and  a 
Quarter  section  for  each  ehudthatnd^tbe  un- 
der ten  years  of  age,  to  adjoin  tiie  location  of 
the  parent.  If  they  resided  upon  such  lands,  in- 
tending to  become  dtizois  of  the  States,  for 
five  years  after  the  ratification  of  the  Treaty,  a 
grant  in  fee  shnple  should  issue.  Such  reser- 
vation should  include  the  present  improvement 
of  the  head  of  the  family,  or  a  portion  of  it,  and 
the  persons  who  daimed  under  the  article 
were  not  to  lose  the  privilege  of  Choctaw 
citizenship. 

It  is  alleged  in  the  petition  that  1,085  heads 
of  Choctaw  families  ngnifled  their  intention  to 
remain  on  their  lands  in  Mississippi  and  become 
citizens  under  this  article  of  the  Treaty;  and 
that,  although  they  substantially  complied  with 
all  its  requirements  and  conditions,  and  there- 
by became  entitied  to  grants  of  land  in  fee 
sunple,  as  specified  in  the  article,  yet  but  148 
such  families  ever  received  from  the  United 
States  their  titie  to  the  lands  flniaranteed  them 
by  the  article,  leaving  1,442  of  the  said  Choc- 
taw heads  of  families  entitied  to  a  grant  of  theii 
lands  in  fee  simple,  under  the  provisions  of 
said  article  14,  whose  claims  had  not  been 
satisfied. 

It  is  alleged  in  the  petition  that  the  lands  to 
which  these  families  were  entitled  amounted  to 
1,672,760  acres,  which  were  reasonably  worth, 
with  the  improvements,  $5.60  an  acre,  and  that 
the  value  of  the  whole  was  |9,200,180. 

It  is  further  alleged  in  the  petition  that  the 
United  States,  having  failed  to  secure  to  each 
Choctaw  head  of  a  family  the  reservation  se- 
cured under  article  14  of  the  Treaty  of  1880, 
subsequentiy,  by  an  Act  of  Congress  approved 
August  28, 1842,  5  Stat,  at  L.  518,  attempted  to 
provide  comi>ensation  for  the  same  by  the  issue 
and  deliveiy  of  certificates  or  scrip,  which  au- 
thorized thoee  entitied  to  such  reservations,  or 
their  assignees,  to  enter  any  of  the  public  lands 
subject  to  entnr  at  private  sale  In  the  States  of 
Mississippi.  Alabama,  Louisiana,  or  Arkansas, 
which  certificates  or  scrip  they  were  required 
by  said  Act  to  receive  and  accept  in  full  satis- 
faction of  all  their  claims  or  demands  against 
the  United  States  under  said  article  14. 

It  is  further  alleged  in  the  petition  that  292 
of  the  1,442  Choctaw  heads  of  lamilies,  entitied 
to  grants  in  fee  simple  under  article  14  of  the 
Treaty  of  1830,  have  never  received  any  such 
grants  in  fee  simple,  or  any  allowance  or  com- 
pensation whatever  for  the  same.  The  claims 
of  1,160  of  said  1,442  heads  of  famflies  were 
adjudicated  and  allowed  under  the  Act  of  Au- 
gust 28, 1842,  and  certificates  or  scrip  awarded 
to  them  under  the  provisions  of  said  Act,  au- 
thorizing the  entry  of  1,899,920  acres  of  land, 
of  which  there  were  x>aid  and  delivered  to  the 
persons  entitled  to  receive  the  same  8,888  cer- 
tificates or  pieces  of  scrip,  authorizing  the  eDtry 
of  700,080  acres  of  land.  The  certificates  for 
the  residue  of  said  1,899,920  acres;  to  wit,  for 
699,840  acres,  were  not  issued,  but  were  with- 
held under  an  Act  of  Congress  approved  March 
8,  1845,  5  Stat,  at  L.  777,  which  provided  that 
they  should  carry  an  interest  ox  5  per  cent, 
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payaldfl  to  tbe  cbfanaBtior  their  lepreBentatiTes 
to  be  eirtniiited  upon  $1.85  for  each  acre  of 
land  to  which  ihej  were  entitled.  The  tiggje- 
gate  amount^  or  principal  earn,  thus  fondisd, 
amoantinff  to  ^73,000,  waa  afterwards,  under 
an  Act  oTOongrfiM  approved  July  21, 1852, 10 
Stat,  at  L.  19,  jwld  In  money  to  the  claimants; 
which  som  of  $873,000  was  included  in  the 
sum  of  $1,749,900  sabaequeotly  charged  to  the 
claimants  in  an  account  referred  to  nereaf ter, 
being  for  l,IN9,iKiO  acres  of  scrip,  in  lieu  of 
reservations,  at  $1.25  per  acre;  or  which  sum 
of  $1,749,900,  $872,000 was  paid  as  aforesaid  in 
money,  the  rendue,  $877,900,  being  charged  in 
said  account  for  the  certificates  or  scrip  author- 
17]  izine  the  entry  of  700,080  acres  of  land,  deliv- 
ered  as  aforesaid  to  the  said  claimants;  for 
which  700,080  acres  in  scrip  the  said  claimants 
were  charged  at  the  rate  of  $1.25  per  acre,  al- 
though, by  reason  of  the  acts  of  the  United 
States  and  its  agents  in  deUvering  said  scrip  at 
places  where  it  could  not  be  used,  the  whole 
amount  realized  by  the  claimanis  was  $118,400, 
and  no  more.  So  that  the  amount  chargeable 
against  the  Choctaw  Nation  should  have  been 
the  sum  of  $980,400,  and  is  all  that  should  be 
deducted  from  the  $9,200,180,  the  estimated 
value  of  the  lands  for  which  they  daim  the 
right  to  recover  in  this  proceeding. 

It  is  further  alleged  tnat,  by  the  sixteenth  ar- 
ticle of  said  Treaty,  the  United  States  agreed  to 
remove  the  Ohoctaws  to  their  new  homes  ;  to 
furnish  them  with  ample  com,  beef  and  pork 
for  twelve  months  after  reaching  there;  to  take 
all  of  their  cattle  at  an  appraised  value,  and 
pay  for  the  same  in  money;  but  it  is  alleged 
that,  between  1884  and  18ft,  960  members  of 
the  Choctaw  Nation  emigrated  and  subsisted 
for  one  year  without  assistance  from  the  United 
States,  for  each  of  which  900  the  Choctaw  Na- 
tion is  entitled  to  recover  $54.10^  from  the 
United  States,  making  the  total  amount  claimed 
$51,998.40. 

It  is  further  alleged  that,  under  the  provisions 
of  article  19  of  sfdd  Treat;  of  1880,  four  sec- 
tions of  land  were  reserved  to  Col.  David  Fol- 
som,  two  of  which  should  include  his  present 
improvement;  two  sections  each  were  reserved 
to  eight  persons  therein  named,  to  include  their 
improvements,  and  to  be  bounded  by  sectional 
lines,  which  might  be  sold  with  the  consent  of 
the  President;  and  for  others  not  otherwise  pro- 
vided for,  there  was  reserved  (1)  one  section  to 
each  head  of  a  famfly,  not  exceeding  forty, 
who  had  In  actual  cultivation  fifty  acres  or 
more,  with  a  dwelling  house  thereon;  C^)  three 
quarter  sections,  after  the  manner  afore^said,  to 
each  head  of  a  family,  not  exceeding  460,  who 
had  cultivated  between  thirty  and  fifty  acres ; 
(8)  one  half  section,  as  aforesaid,  to  those,  not  to 
exceed  400,  who  had  cultivated  from  twenty  to 
thirty  acres;  (4)  a  quarter  section  to  such,  not  to 
exceed  850,  as  had  cultivated  from  twelve  to 
twenty  acres;  and  half  that  quantity  to  such  as 
had  cultivated  from  two  to  twelve  acres,  limited 
[8]  to  the  same  number;  each  class  to  be  so  located 
as  to  include  the  improvement  containing,  the 
dwelling  house.  These  reservations  might  be 
sold  with  the  consent  of  the  President  of  the 
United  States,  but  should  any  prefer  it,  or 
omit  to  take  such  reservation  as  he  might  be 
entitled  to,  the  United  States  would,  upon  his 
rem  oval  and  arrival  at  his  new  home,  pay  him 
•0$ 
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fifty  oents  an  acre  theraf or,  provided  proof  of 
his  claim  be  made  before  the  flnt  of  Janiiaij 
following. 

It  is  further  alleged  tliaftaaid  artide  19  in- 
tended to  provide  ti»,400  aerea  for  1,600  colti- 
vators,  yet  in  carrying  oat  the  Treaty,  land  was 
assigned  to  but  781,  amounting  in  all  to  188,680 
acres;  that  tbe  actual  nomber  of  odtivaton 
of  from  two  to  twelve  aerea  at  the  data  of  the 
Treaty  was  1,768,  instead  of  850;  that  1,418. 
therefore,  failed  to  jget  any  land  at  all,  owing 
to  the  limitations  of  said  article  19;  that  while 
the  Treaty  intended  to  provide  reservations  for 
1,600  cultivators,  such  reservations  were  as- 
signed to  only  781,  althoni^  the  number  of  act- 
ual cultivators  was  2,144;  that  the  1,418  culti- 
vators thus  excluded  contended  that  they  were 
Justiy  entitied  to  the  same  measure  of  compen- 
sation for  their  improvements  as  was  allowed 
to  other  cultivators  of  equal  grade;  to  wit.  80 
acres  to  each,  amounting  to  118,040  acres, 
worth  at  that  time  $889,1SS;  that  of  the  781  to 
whom  were  assigned  lands  as  aforesaid,  143 
had  never  received  any  land  or  other  beneiit 
intended  to  be  secured  by  said  article  19;  45  of 
whom  relinquishod  to  the  United  States  6,400 
acres  of  land  and  never  received  compensation 
therefor,  and  the  remaining  98,  to  whom  15,520 
acres  of  land  were  assignea,  never  had  any  lanr) 
set  apart  for  them:  that  the  said  148  cultivator 
were  entitled  to  21,920  acres,  worth  the  sum  o( 
$65,760. 

It  is  further  alleged  that  article  20  of  said 
Treaty  of  1880  provided  for  each  warrior  who 
emignted,  a  rine,  molds,  and  ammunition  ; 
that  1,458  warriors  became  entitled  to  the  ben- 
efits of  article  20,  but  they  were  never  received 
by  a  large  number  who  emigrated ;  that  such 
articles  were  worth  at  that  time  $18.50  to  eacli 
warrior,  and  that  the  whole  amount  claimed, 
by  the  failure  of  the  United  States  tocanyoat 
the  provision  of  said  article  20,  was  $19,278. 

It  is  further  alleged  that  the  Act  of  Congress 
making  appropriation  for  the  emnses  of  the 
Indian  Department,  and  for  fulfilling  treaty 
stipulations  with  the  various  Indian  Tribes,  for 
the  year  ending  June  80, 1846,  approved  March 
8, 1845,  5  Stat  at  L.  776,  provided  as  follows: 

'*  That  of  the  scrip  which  has  been  awarded, 
or  which  shall  be  awarded,  to  Choctaw  Indiana 
under  the  provisions  of  the  law  of  28d  August, 
1842,  that  portion  thereof  not  deliverable  East, 
by  the  third  section  of  said  law,  hi  these  words, 
'not  more  than  one  half  of  which  shall  be  de- 
livered to  said  Indian  untU  after  his  removal  to 
the  Choctaw  territory  west  of  the  Missiisippi,' 
shall  not  be  issued  or  delivered  in  the  West,  out 
the  amounts  awarded  for  land  on  which  they 
resided,  but  which  It  la  impoasible  for  the 
United  States  now  to  give  them,  shall  carry  an 
interest  of  5  per  cent,  which  the  United  States 
will  pay  annuaUy  to  the  reserveee  under  the 
Treaty  of  1880,  respectivety,  or  to  thehr  hdn 
and  legal  representatives,  fonver,  estimatina 
the  land  to  which  th^  may  be  entitied  at  one 
dollar  and  twenty-five  oents  per  acre." 

That  the  Choctaw  headsof  families  and  their 
children  became  entitied  to  receive  scrip  for 
697,600  acres  of  knd,  valued  at  $872,000;  tiiat 
said  Choctaw  heads  of  fandlles,  their  heirs  and 
legal  representatives,  became  entitied  to  interest 
thereon  from  March  8,  1845;  but  the  United 
States  refused  to  pay  such  interest  unless  the 
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penoncBtlilad  to  noelTe  tt  was  at  the  date  of 
thepanage  of  aaidAct  settled  Id  the  Choctaw 
terntoiy  weat  of  the  Miniflsippi  RiTer,  and  also 
refuaed  to  pay  such  interest  on  sorip  issued 
nbsequent  to  March  8, 1845,  nntU  the  henefl- 
daiy  had  removed  to  the  Choctaw  territory ; 
tbst  those  peraons  for  whose  heneflt  the  scrip 
was  fnndea  were  entitled  to  interest  on  sach 
foDded  scrip  from  March  8, 1846,  untQ  July  21, 

1852,  hot  the  United  States  did  not  pay  the  in- 
terest OQ  such  funded  scrip  hetween  those 
dates;  and  that  the  amoont  of  such  interest  dne 
from  the  United  States  was  9805,661,  bat  only 
1171,400.84  of  interest  was  paid  on  soch  scrip, 
leaving  dne  thereon  $184,160.60. 

(10]  It  is  further  alle^  that  the  Choctaw  Na- 
tion, hv  the  fourth  article  of  the  Treaty  of  Oc- 
tober 18,  1880,  was  secured  in  the  right  to  oo- 
cnpvand  enjoy  forever  the  Umds  retained  east 
of  the  Mississippi  River,  which  were  by  the 
provisions  of  said  article  to  be  set  apart  to  each 
nmily  or  member  of  the  Choctaw  Nation, 
when  that  Nation  ahould  become  so  civilized 
and  enlightoied  as  to  be  made  citizens  of  the 
United  States;  that  the  United  States  agreed, 
bj  the  seventh  article  of  the  Treaty  or  1826, 
not  to  appordon  said  lands  for  the  oeneflt  of 
the  Choctaw  Nation,  but  with  the  consent  of 
that  Nation;  that  the.lqsal  effect  of  aaid  arUde 
4of  the  Treaty  of  1820,  and  of  article  7  of  the 
Treatv  of  ISSio,  waa  to  secure  to  the  heads  of 
fumdes  and  individual  members  of  the  Choo- 
t&w  Nation  a  title  in  fee  simple  to  all  lands 
belonging  to  that  Nation  not  mcluded  in  the 
oeaeion  made  by  the  Treaty  of  1820,'but  that 
the  United  States  havinff,  b;^  the  Treatv  of 
1830,  disregarded  the  obligations  of  said  ar- 
ticles 4  and  7,  and  having  paid  for  aaid  lands 
eeded  by  the  Choctaw  Nation ,  under  the  Treaty 
d  1880,  an  inadequate  consideration,  the  Choc- 
taw Nation  was  entitled  to  be  paid  by  the 
United  States  the  whole  amount  of  the  pro- 
ceeds resulting  from  the  sale  of  aaid  hinds  so 
ceded. 

It  is  further  alleged  that  the  Choctaw  Nation, 
Iqr  Hs  Legislative  Assembly,  on  November  9, 

1853,  created  a  delegation  to  settle  all  unsettled 
baaneas  with  the  United  States;  that  on  the 
Sd  of  June,  1656,  the  United  States  entered 
faito  a  Treaty  with  the  Choctaw  Nation  to  aet- 
tis  and  adjudicate  all  matters  of  difference, 
daims  or  demands  of  that  Nation,  or  individual 
members  thereof ;  that  subsequent  to  the  ratifl- 
cstion  of  said  Treaty  by  the  United  States,  the 
Senate  of  the  United  States  entered  upon  the 
aaminatlon  and  adjudication  of  the  questions 
submitted  to  it  by  article  11  of  that  Treaty; 
whereupon  a  statement  of  the  claims  and  de- 
mands of  the  Choctaw  Nation  upon  the  United 
8tates,  with  supporting  evidence,  was  pre- 
lented  to  the  S^uite  to  enable  it  to  give  such 
ciauns  a  Just,  fair  and  liberal  consideration; 
that  after  consideration  of  such  chdms,  the 
Senate,  oo  the  0th  of  March,  1869,  passed  a 
resolution  to  allow  the  Choctaws  the  proceeds 

111]  of  the  sale  of  such  lands  as  had  been  sold  by 
the  United  States  on  January  1, 1869,  deductm|; 
therefrom  the  cost  of  survey  and  saie,  and  afl 

Eezpendituiea  and  payments  under  the 
of  1880,  ezdudiue  the  reservations  al- 
and secured,  and  estimating  the  scrip 
Imoed  hi  lieu  thereof  at  $1.26  per  acre,  and  that 
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they  be  allowed  12f  cents  per  wen  for  tbe  resi- 
due of  said  landsL 

It  is  further  alleged  that»  in  iwiisiwiMm  of 
aaid  reaolution,  the  Secretary  of  the  Interior 
caused  an  account  to  be  stated  between  the 
United  Statea  and  the  Choctaw  Nation,  show 
inff  that  the  United  States  were  indebted  to 
said  Nation,  on  account  of  the  net  moceeds  of 
the  lands  ceded  by  the  Treaty  of  Brotember. 
1880,  in  the  sum  of  )|2,981.84T80. 

It  is  also  alleged  that,  underthe  Treaty  of  June 
22, 1866,in  consideration  of  thedaimsheretofore 
stated,  and  of  the  cession  and  lease  of  16,000,000 
acres  of  bind,  valued  at  P,226,000,  the  United 
States  agreed  that  all  the  rij^ts  and  claims  of 
the  Choctaw  Nation,  and  the  individuals  there- 
of, and  an  matters  in  dispute,  siiould  receive  s 
Just,  Uix  and  liberal  consideration  and  settle- 
ment; that  by  virtue  thereof  the  Choctaw  Na- 
tion became  entitled  to  a  settlement  of  and  poy- 
ment  for  all  their  pending  ris;fats  and  claims,  in- 
dividual and  national,  free  from  all  waivers  or 
estoppels  which  might  in  equity  have  been  in- 
terposed against  them;  and  that,  bv  virtue  of 
article  11  of  the  Treaty  of  June,  1866.  and  of 
the  oon^eration  paid  to  the  United  States 
therefor,  the  Choctaw  Nation  became  entitled, 
hy  virtue  fit  article  18  of  the  Treatv  of  1880, 
whenever  well  founded  doubts  slkoold  arise,  to 
have  said  Treaty  construed  most  favorably  to- 
ward tlie  Choctawa. 

In  said  petition  the  Choctaw  Nation  prays 
that  the  award  of  the  Senate  of  the  United 
States  be  made  final,  and  Uiat  the  account 
stated  by  the  Secretary  of  the  Interior  may  be 
restated,  in  order  that  the  balance  due  may  be 
determined  and  the  following  errors  corrected; 
that  the  proceeds  of  the  lands  sold  up  to  Janu- 
ary 1.  1869,  and  the  residue  then  remaining 
unsold,  at  12^  cents  per  acre,  amounted  to 
$8,418,418.61,  histead  of  $8,078,614.80;  that 
the  actual  cost  of  survey  and  sale  was 
$266,887.74,  instead  of  $1,042,818.96;  that  the 
sum  of  $120,826.76  for  reservations  to  orphans 
was  not  deducted,  included  in  or  connected 
with  the  aggregate  fund  against  which  it  is 
charged  in  said  account;  that  there  should  not  [12] 
have  been  deducted  from  said  aggregate  fund 
tlie  payments  made  to  meet  contingent  ex- 
penses of  the  nommtssioners  appointea  to  ad- 
Just  claims  under  the  14th  article  of  the  Treaty 
of  September,  1880,  amountmg  to  $51,820.70, 
nor  Uie  expenses  growing  out  of  the  location 
and  sale  of  Choctaw  reservations,  and  perf  eel- 
ing  titles  to  the  same,  amounting  to  $21,408.86; 
that  the  correction  of  the  foregoinpr  errors 
would  show  a  bidance  payable  to  the  Choctaw 
Nation,  under  t^e  awara  of  the  Senate,  of 
$4,295,588.24,  instead  of  $2,081,247.80;  for 
which  sum  the  Choctaw  Nation  pravs  judg- 
ment, after  deducthig  ft250,000  paid  on  ac> 
count  of  said  award  under  the  Act  of  March 
2,  1861,  and  the  further  Sum  of  $250,000  m 
bonds  appropriated  by  said  Act;  and  also  prays 
that  Interest  be  allowed  on  this  latter  sum  at  6 
per  centum  per  annum  from  March  2, 1861,  un- 
tilpaid. 

It  is  further  alleged  that,  under  the  Act  of 
Congress  approvedMarch  2, 1861,  the  Choctaw 
Natfon  became  entitled  to  receive  from  the 
United  States  $260,000  in  bonds  bearing  inter 
est  at  6  per  centum  per  annum,  asapaymcntoi 
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that  the  said  Choctaw  heads  of  famflies  and 
their  children,  claimants  under  the  14th  article 
of  the  Treaty  of  September.  1880,  were  reduced 
to  a  helpless  condition  oi  want,  which  ren- 
dered it  practically  impossible  for  them  to  con- 
tend with  the  United  States  in  their  require- 
ment that  the  said  Choctaw  heads  of  families 
should  accept  and  receive  the  scrip  provided  to 
be  issued  to  them,  in  lieu  of  the  reservations,  by 
the  Act  of  1842;  and  the  said  scrip  and  the 
money  paid  to  redeem  the  same  were  taken  and 
accepted  because  they  were  powerless  to  en- 
force any  demands  against,  or  impose  any  con- 
ditions upon,  the  United  States. 

The  Choctaw  Nation,  by  its  proper  author- 
ities, on  November  6,  1852,  executed  and  de- 
livered to  the  United  States  the  following  in- 
strument, for  the  purposes  therein  specified: 

*'WhareM,  by  an  Act  of  Congress  entitled 
'An  Act  to  Supply  Deficiencies  in  the  Appro- 
priations for  the  Service  of  the  Fiscal  Year 
Ending  the  80th  Dav  of  June,  1852,'  all  pay- 
ments of  interest  on  the  amount  awaxded  Choc- 
taw claimants  under  the  14th  article  of  the 
Treaty  of  Dancine  Rabbit  Creek  for  lands  on 
which  they  resided,  but  which  it  is  impossible 
to  give  them,  shall  cease,  and  that  the  Secre- 
tary of  the  Interior  be  directed  to  pay  said 
claimants  the  amount  of  the  principal  awards 
in  each  case  respectively,  and  that  an  amount 
necessary  for  this  purpose  be  appropriated, 
not  exceeding  the  sum  of  $872,000;  and  that 
final  payment  and  satisfaction  of  said  awards 
shall  be  first  ratified  and  approved  as  a  final  re- 
[19]  lease  of  all  claims  of  such  parties  under  the  14th 
article  of  said  Treaty,  by  the  proper  national 
authority  of  the  Choctaws,  in  such  form  as 
shall  be  prescribed  by  the  Secretary  of  the  In- 
terior: Jyimo  be  it  known.  That  the  said  general 
council  of  the  Choctaw  Nation  do  hereby  ratify 
and  approve  the  final  payment  and  satisfaction 
of  said  awards,  agreeably  to  the  provisions  of 
the  Act  afor^aid,  as  a  final  release  of  the 
claims  of  such  parties  under  the  14th  article  of 
said  Treaty." 

On  the  0th  day  ot  November,  1858,  the  Leg- 
islative Council  of  the  Choctaw  Nation  pro- 
vided for  the  appointment  of  a  delegation 
which  should  represent  said  Nation  in  the  set- 
tlement of  ail  the  unsettled  claims  and  demands 
of  said  Nation  or  individual  members  thereof 
agsLinst  the  United  States.  The  preamble  to 
the  joint  resolution  appointing  that  delega^ 
Uon  recites  that  "The  Choctaws  were,  and  ever 
have  been,  dissatisfied  with  the  manner  in 
which  the  Treaty  of  Dancing  Rabbit  Creek 
was  made,  owing  to  the  manv  circumstances 
which  were  created  to  force  them  into  it,  and 
owing  to  the  exceeding  sm^l  and  inadequate 
amount  which  was  given  as  payment  for  their 
country;"  and  that  "  a  lar^  number  of  claims 
on  the  United  States,  arising  under  the  14th 
and  19th  and  other  articles  of  the  Treaty  of 
1880,  are  still  remaining  unpaid;"  and  the  said 
delegates  were  "clothed  wiUi  full  power  to  set- 
tle and  dispose  of,  by  treaty  or  otherwise,  all 
and  every  claim  and  interest  of  the  Choctaw 
People  against  the  €k>vemment  of  the  United 
States,  and  to  adjust  and  bring  to  a  final  dose 
all  unsettled  business"  between  said  people  and 
the  Government  of  the  United  States. 

This  delegation  opened  negotiations  with  the 
United  States,  through  the  Commissioner  of 
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Indian  Aflslrs,  for  a  new  trea^,  Ij  means  of 
a  communication  in  writing,  dated  on  the  5th 
of  April,  1854,  which  oontained  a  ceneial  state- 
ment or  survey^of  the  condition  of  the  relations 
then  existing  between  the  Choctaw  Nation  and 
the  United  States,  and  set  out  mriotim  com* 
phiints  against  the  Government,  especially  for 
causes  of  dissatisfaction  arising  under  the 
Treaty  of  September  27,  1880,  claiming  that 
scarcely  one  of  the  stipulations  of  that  Treaty 
had  been  carried  out  by  the  Government,  so  as 
to  do  Justice  according  to  the  intent  of  the 
Treaty.  They  especially  allcEed  that  the  laws  [20] 
passed  for  the  examination  of  their  claims  un- 
der said  Treaty,  and  the  14th  article  thereof, 
prescribed  a  course  of  adjudication  of  so  rigid 
and  technical  a  character  as  necessarily  to  ex- 
clude many  Just  claims;  that  many  were  comr 
pelled  to  remove  becaulto  of  the  failure  of  the 
Government  to  give  them  their  rights  under 
the  said  article,  and  that  the  law  unjustly  cut 
off  such  persons  from  the  benefits  of  it;  that 
the  scrip  issued  under  the  law  was  paid  in  such 
a  manner  as  to  make  it  of  but  little  value  to  the 
Indian;  and  that  those  who  received  anything 
received  but  a  mere  pittance.  They  contended 
that  many  claims  existed  unadjusted  and  un- 
paid under  the  19th  article;  and  proposed  to 
make  arrangement  for  final  adjustment  of  all 
matters,  national  and  individual,  in  a  new 
treaty,  by  which  the  Natioi:  proposed  to  pay 
all  individual  claims  under  the  14th  and  19th 
articles,  and  release  the  Government  of  the 
United  States  from  all  responsibility  on  that 
account,  because  such  claims  were  not  sus- 
ceptible of  proof  against  the  United  States,  but 
could  be  adjusted  by  the  authorities  of  the 
Nation,  provided  the  Nation  could  effect  such 
a  settlement  with  the  United  States  as  the 
Choctaw  People  desire.  They  claimed  that 
under  the  Treaty  of  September  27,  1880.  the 
Choctaw  Nation  was  entitled  to  the  funds  aris- 
ing from  the  sale  of  lafids  ceded,  after  deduct- 
ing the  expenses  of  sale,  and  the  debt  men- 
tioned in  said  Treaty;  that  the  Government  of 
the  United  States  was  a  trustee  for  the  Choctaw 
Nation  in  the  sale  of  the  lands  ceded  by  that 
Treaty,  so  that,  after  the  payment  of  the  ex- 
penses incident  to  the  execution  of  the  trust, 
the  Indians  were  entitled  to  the  remainder;  nod 
they  proposed  that  the  payment  to  the  Nation 
of  such  remaindur  should  operate  hi  law  as  a 
satisfaction  of  the  individual  claims  under  a 
new  treaty. 

Upon  the  basis  of  this  communication,  the 
Commissioner  of  Indian  Affairs  instructed  the 
agent  of  the  United  States  for  the  Choctaws  to 
n^e  the  requisite  inquiry  and  investigation  to 
ascertain  the  character  and  extent  of  their 
claims,  and  what  arrangement  was  necessary 
to  accomplish  the  object  in  view.  The  ajs^ent 
of  the  Umted  States  for  the  Choctaws  submitted  [21' 
to  the  Commissioner  of  Indian  Affairs,  in  an* 
swer  to  this  reference,  a  paper  containing  a 
comparative  estimate  or  approximate  statement 
of  the  claims  then  asserted  by  the  Choctaw 
commissioners,  which  statement  had  been  fur- 
nished by  the  Choctaw  delation  to  said  agent. 
The  affgr^te  amount  of  these  claims  so  stated 
was  $6,599,280,  which  it  was  proposed  to  settle 
on  the  principle  of  allowing  the  net  proceeds  of 
the  sales  of  the  lands  ceded  to  the  United  Statea 
by  the  Choctaw  Nation  under  the  Treaty  of 
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September  27»  1880;  the  whole  showing  the 
IwIaDoe  claimed  to  be  due  to  the  Choctaws  to 
be|2,880,701.  The  agent  of  the  United  States, 
in  his  communication  to  the  Commissioner  of 
Indian  Affairs,  referring  to  said  statement,  said : 
"I  haye  eiamined  this  statement  carefully,  and 
from  the  most  reliable  information  I  am  pos- 
lened  of,  obtained  in  the  Choctaw  countiy  and 
here,  I  am  inclined  to  think  that  part  of  ft  em- 
bracing the  extent  of  the  obli^tions  under  the 
Treaty  is  as  nearly  correct  as  :i  could  be  made 
at  this  date.** 

The  amount  of  the  obligations  under  the 
Treaty,  thus  referred  to,  was  placed  in  said 
itatement  at  $6,599,230.  These  negotiations 
between  the  Choctaw  delegation  and  the  ezecu- 
tire  authorities  of  the  United  States  were  con- 
ducted with  reference  to  the  accomplishment 
of  the  following  objects: 

L  That  the  United  States  should  proyide,  in 
anew  treaty,  for  an  examination  and  settlement 
of  an  the  cudms  of  the  Choctaws,  whether  na- 
tional or  indiyidual,  under  the  Treaty  of  1830, 
88  specified  in  the  letter  of  the  Choctaw  dele- 
ntfim  to  the  Commissioner  of  Indian  Affairs, 
dated  April  5, 1854. 

2.  That  the  Choctaws  should  adjust  thehr  dis- 
pptes  with  the  Chickasaws;  ahouia  lease  to  the 
United  States  all  that  portion  of  their  common 
territory  between  the  98th  and  100th  degree  of 
west  longitude,  for  the  permanent  settlement  of 
the  Wichita  and  such  other  bands  of  Indians 
88  the  United  States  miffht  desire  to  locate  there- 
in; and  should  absolutelyand  forever  quitclaim 
and  relinquish  to  the  United  States  all  their 
light,  title,  and  interest  in  and  to  any  and  all 
r22i  lu>ds  west  of  the  100th  degree  of  west  longitude. 
^  These  negotiations  resulted  in  the  Treaty  of 
1866,  which  was  ratified  by  the  Senate  of  the 
United  States  on  the  21st  of  FebruaiT,  1856, 
and  proclaimed  by  the  President  on  Jiarch  4 
of  the  same  year.  11  Stat  at  L.  611.  Thepre- 
amUe  to  that  Treaty  recites  that  "The  Choo- 
tawi  contend  that  by  a  just  and  fair  construc- 
tion of  the  Trea^  of  September  27, 1880,  they 
aie,  of  right,  entitlnd  to  the  net  proceeds  of  the 
lands  cectod  by  them  to  the  United  States  under 
said  Treaty,  and  have  proposed  that  the  ques- 
tion of  their  right  to  the  same,  together  with 
the  whole  subject  matter  of  their  unsettled 
chnns,  whether  national  or  individual,  against 
the  United  States,  arising  under  the  various 
prorisions  of  said  Treaty,  shaU  be  referred  to 
the  Senate  of  the  United  States  for  final  adjudi- 
cation and  adjustment" 

By  the  terms  of  that  Treaty,  a  division  of 
their  common  lands  was  made  between  the  Choc- 
taws and  the  Chickasaws,  and  the  Choctaws 
reUnquished  to  the  United  States  all  theur  lands 
west  of  the  100th  degree  of  west  longitude,  and 
the  Choctaws  and  the  Chickasaws  together 
leased  to  the  United  States  all  thatportion  of  their 
eomnion  territo^  west  of  the  98th  degree  of 
west  l^dtude,  for  the  permanent  setUement 
of  the  mchita  and  such  other  tribes  or  bands 
of  Indians  as  the  Government  of  the  United 
States  might  desire  to  locate  therein.  The  11th 
an)  12th  articles  of  said  Treaty  are  as  follows: 

'^Artide  11.  The  Government  of  the  United 
States,  not  being  prepared  to  assent  to  the  claim 
set  iq>  under  the  Treaty  of  September  the 
twenty-seventh,  eighteen  nundrea  and  thirty, 
and  so  eameaUy  contended  for  by  the  Choctaws 
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as  a  rule  of  settlement  but  justly  appreciating 
the  sacrifices,  faithful  services,  and  general  good 
conduct  of  the  Choctaw  People,  and  behig  de- 
sirous that  their  rights  and  claims  against  the 
United  States  shall  receive  a  lust,  fair,  and  lib- 
eral consideration,  it  is  therefore  stipulated  thai 
the  following  questions  be  submittea  for  ad judl 
cation  to  the  Senate  of  the  United  States: 

"First  Whether  the  Choctaws  are  entitled 
to,  or  shall  be  allowed,  the  proceeds  of  the  sale 
of  the  lands  ceded  by  them  to  the  United  States 
by  the  Treaty  of  September  the  twenty-seventh,  r^^i 
eighteen  hundred  and  thirty,  deducting  there- 
from the  cost  of  theur  surv^  and  sale,  and  all 
just  and  proper  expenditures  and  payments 
under  the  provisions  of  said  Treaty;  ana»  if  so, 
what  price  per  acre  shall  be  allowed  to  the 
Choctaws  for  the  lands  remaining  unsold,  in 
order  that  a  final  settlement  with  uem  may  be 
promptly  ^ected.    Or, 

"Second.  Whether  the  Choctaws  shall  be  al- 
lowed a  gross  sum  in  further  and  full  satisfac- 
tion of  all  their  claims,  national  and  individual, 
against  the  United  States;  and,  if  so,  how  much. 

"Article  12.  In  case  the  Senate  shall  award 
to  the  Choctaws  the  net  proceeds  of  the  lands 
ceded  as  aforesaid,  the  same  shaU  be  reoeived 
by  them  in  full  satisfaction  of  all  thehr  claims 
against  the  United  States,  whether  national  or 
individual,  arising  under  any  former  treaty; 
and  the  Choctaws  shall  tiiereiipon  become  lut- 
ble  and  bound  to  pay  all  such  individual  claims 
as  may  be  adjudged  by  the  proper  authorities 
of  the  Tribe  to  be  eqmtable  and  just— the  set- 
tlement and  payment  to  be  made  with  the  ad- 
vice and  Under  the  direction  of  the  United  States 
agent  for  the  Tribe;  and  so  much  of  the  fund 
awarded  by  the  Senate  to  the  Choctaws,  as  the 

S roper  authorities  thereof  shall  ascertain  and 
etermine  to  be  necessary  for  the  payment  of 
the  just  liabilities  of  the  Tribe,  shall,  on  their 
requisition,  be  paid  over  to  them  bv  the  United 
States.  But  should  the  Senate  aUow  a  gross 
sum,  in  further  and  full  satisfaction  of  all  their 
daims,.  whether  national  or  hidividual,  against 
the  United  States,  the  same  shall  be  accepted 
by  the  Choctaws,  and  they  shall  thereupon  be- 
come liable  for,  and  bound  to  Day,  all  the  indi- 
vidual daims  as  aforesaid,  it  bang  expressly 
understood  that  the  adjudication  and  decision 
of  the  Senate  shall  be  final" 

In  pursuance  of  the  deventh  artide  of  the 
Treaty,  the  questions  submitted  to  the  Senate 
of  the  Unitea  States  were  answered  by  a  Reso- 
lution of  the  Senate  passed  on  the  9th  of  March, 
1859,  as  follows: 

*'Bs9olv6d,  That  the  Choctaws  be  allowed 
the  proceeds  of  the  sale  of  such  lands  as  have 
been  sold  by  the  United  States  on  the  first  day 
of  January  last,  deducting  therefrom  the  costs 
of  their  survey  and  sale,  and  all  proper  expend-  r  s4] 
itures  and  payments  under  said  Treaty  ex- 
cluding the  reservations  allowed  and  secured, 
and  estimatiDg  the  scrip  issued  in  lieu  of  reser- 
vations at  the  rate  of  $1.25  per  acre;  and  fur- 
ther, that  they  be  also  allowed  twelve  and  a 
half  cents  per  acre  for  the  residue  of  said  lands. " 

In  reference  to  this  award  of  the  Senate, 
the  court  of  claims,  in  the  finding  of  fact,  says: 
"The  consideration  which  was  given  bv  the 
Senate  to  the  subject  matter  so  submittea  to  it 
by  the  said  deventh  article  of  the  said  Treaty, 
and  to  the  evidence  which  was  so  presented  to. 
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that  the  said  Choctaw  heads  of  f  amiliea  and 
their  children,  claimants  under  the  1^  article 
of  the  Treaty  of  September.  1880,  were  reduced 
to  a  helpless  condition  oi  want,  which  ren- 
dered it  practically  impossible  for  them  to  con- 
tend with  the  United  States  in  their  require- 
ment that  the  said  Choctaw  heads  of  f^unilies 
should  accept  and  receive  the  scrip  proyided  to 
be  issued  to  them,  in  lieu  of  the  reservations,  by 
the  Act  of  1842;  and  the  said  scrip  and  the 
money  paid  to  redeem  the  same  were  taken  and 
accepted  because  they  were  powerless  to  en- 
force any  demands  against,  or  impose  any  con- 
ditions upon,  the  United  States. 

The  Choctaw  Nation,  by  its  proper  author- 
ities, on  November  6,  18o2,  executed  and  de- 
livered to  the  United  States  the  following  in- 
strument, for  the  purposes  therein  specified: 

**Whena»j  by  an  Act  of  Congress  entitled 
'An  Act  to  Supply  Deficiencies  in  the  Appro- 
priations for  the  Service  of  the  Fiscal  Tear 
Ending  the  80th  Day  of  June,  1852,'  all  pay- 
ments of  interest  on  the  amount  awaxded  Choc- 
taw claimants  under  the  14th  article  of  the 
Treaty  of  Dancine  Rabbit  Creek  for  lands  on 
which  they  resided,  but  which  it  is  impossible 
to  give  them,  shall  cease,  and  that  the  Secre- 
tary of  the  Interior  be  directed  to  pay  said 
claimants  the  amount  of  the  principal  awards 
in  each  case  respectively,  and  that  an  amount 
necessary  for  this  purpose  be  appropriated, 
not  exceeding  the  sum  of  $872,000;  and  that 
final  payment  and  satisfaction  of  said  awards 
shall  be  first  ratified  and  approved  as  a  final  re- 
[19]  lease  of  all  claims  of  such  parties  under  the  14th 
article  of  said  Treaty,  by  the  proper  national 
authority  of  the  Choctaws,  in  such  form  as 
shall  be  prescribed  by  the  Secretary  of  the  In- 
terior: Now  he  it  hnown^  That  the  said  general 
council  of  the  Choctaw  Nation  do  hereby  ratify 
and  approve  the  final  pa3rment  and  satisfaction 
of  said  awards,  agreeably  to  the  provisions  of 
the  Act  afor^aid,  ss  a  final  release  of  the 
claims  of  such  parties  under  the  14th  sjlicle  of 
said  Treaty." 

On  the  9th  day  ot  November,  1858,  the  Leg- 
islative Council  of  the  Choctaw  Nation  pro- 
vided for  the  appointment  of  a  delegation 
which  should  represent  said  Nation  in  the  set- 
tlement of  all  the  unsettled  claims  and  demands 
of  said  Nation  or  individual  members  thereof 
against  the  United  States.  The  preamble  to 
the  joint  resolution  appointing  that  delega^ 
Uon  recites  that  "The  Choctaws  were,  and  ever 
have  been,  dissatisfied  with  the  manner  in 
which  the  Treaty  of  Dancing  Rabbit  Creek 
was  made,  owing  to  the  many  circumstances 
which  were  created  to  force  uiem  into  it,  and 
owing  to  the  exceeding  smidl  and  inadequate 
amount  which  was  given  as  payment  for  their 
countiy ;"  and  that  **  a  lar^  number  of  claims 
on  the  United  States,  arising  under  the  14th 
and  19th  and  other  articles  of  the  Treaty  of 
1880,  are  still  remaining  unpaid;"  and  the  said 
delegates  were  "dothea  wiUi  full  power  to  set- 
tle and  dispose  of,  by  treaty  or  otherwise,  all 
and  every  claim  and  interest  of  the  Choctaw 
People  against  the  Government  of  the  United 
States,  and  to  adjust  and  bring  to  a  final  dose 
all  unsettled  business"  between  said  people  and 
the  Government  of  the  United  States. 

This  delegation  opened  negotiations  with  the 
United  States,  throu^  the  Commissioner  of 
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Indian  Aflslrs,  f or  a  new  trea^,  l^  means  of 
a  communication  in  writing,  dated  on  the  5th 
of  April,  1854,  which  oontained  a  general  state- 
ment or  surv^of  the  condition  ox  the  relations 
then  existing  between  the  Choctaw  Nation  and 
the  United  States,  and  set  out  mriaUm  com- 
plaints against  the  Government,  espedally  for 
causes  Si  dissatisfaction  arising  under  the 
Treaty  of  September  27,  1880,  claiming  that 
scarcdy  one  of  the  stipulations  of  that  Treaty 
had  been  carried  out  by  the  Government,  so  as 
to  do  Justice  aocordinff  to  the  intent  of  the 
Treaty.  They  espedalfy  allefied  that  the  laws 
passea  for  the  examination  of  their  claims  un- 
der said  Treaty,  and  the  14th  article  thereof, 
prescribed  a  course  of  adjudication  of  so  rigid 
and  technical  a  character  as  necessarily  to  ex- 
dude  many  Just  claims;  thai  many  were  com- 
pelled to  remove  becaulto  of  the  failure  of  the 
Government  to  give  them  their  rights  under 
the  said  artide,  and  that  the  law  unjustly  cut 
oil  such  persons  from  the  benefits  of  it;  that 
the  scrip  issued  under  the  law  was  paid  in  such 
a  manner  as  to  make  it  of  but  little  value  to  the 
Indian;  and  that  those  who  recdved  anything 
reed ved  but  a  mere  pittance.  Th^  contended 
that  many  daims  existed  unadjusted  and  un- 
paid under  the  19th  artide;  and  proposed  to 
make  arrangement  for  final  adjustment  of  lUl 
matters,  national  and  individual,  in  a  new 
treaty,  bv  which  the  Nation  proposed  to  pay 
all  individual  claims  under  the  14th  and  19th 
artides,  and  release  the  Government  of  the 
United  States  from  all  responsibility  on  that 
account,  because  such  claims  were  not  sus- 
ceptible of  proof  against  the  United  States,  but 
could  be  adjusted  by  the  authorities  of  the 
Nation,  provided  the  Nation  could  effect  such 
a  settlement  with  the  United  States  as  the 
Choctaw  People  desire.  They  daimed  that 
under  the  Treaty  of  September  27, 1880,  the 
Choctaw  Nation  was  entitled  to  the  funds  aris- 
ing from  the  sale  of  lafids  ceded,  after  deduct- 
ing the  expenses  of  sale,  and  the  debt  men- 
tioned in  said  Treaty;  that  the  Government  of 
the  United  States  was  a  trustee  for  the  Choctaw 
Nation  in  the  sale  of  the  lands  ceded  by  that 
Treaty,  so  that,  after  the  payment  of  the  ex- 
penses inddent  to  the  execution  of  the  trust, 
the  Indians  were  entitled  to  the  remainder;  and 
they  proposed  ^  at  the  pajrment  to  the  Nation 
of  such  remainder  should  operate  hi  law  as  a 
satisfaction  of  the  individual  claims  under  a 
new  treaty. 

Upon  the  basis  of  this  communication,  the 
Commissioner  of  Indian  Affairs  instructed  the 
agent  of  the  United  States  for  the  Choctaws  to 
n^e  the  requisite  inquiry  and  investigation  to 
ascertain  the  character  and  extent  of  their 
claims,  and  what  arrangement  was  necessary 
to  accomplish  the  object  in  view.  The  a^nt 
of  the  United  States  for  the  Choctaws  submitted 
to  the  Commissioner  of  Indian  Affairs,  in  an- 
swer to  this  reference,  a  paper  containing  a 
comparative  estimate  or  approximate  statement 
of  the  daims  then  asserted  by  the  Choctaw 
commissioners,  whidi  statement  had  been  fur- 
nished by  the  Choctaw  delation  to  said  agent. 
The  affgregate  amount  of  these  claims  so  stated 
was  $8,599,280,  which  it  was  proposed  to  settle 
on  the  prindple  of  allowing  the  net  proceeds  of 
the  sales  of  the  lands  ceded  to  the  United  States 
by  the  Choctaw  Nation  under  the  Treaty  of 

119  U.  S.. 


188& 


Choctaw  Natioit  ▼.  Unxtbd  Stat 


1-41 


September  87,  1880;  the  whole  showing  the 
bihnce  dahned  lo  be  due  to  the  Choctaws  to 
be  12,880,701.  The  agent  of  the  United  States, 
in  his  oonimunication  to  the  Commissioner  of 
Indian  AfEaiia,  referring  to  said  statement,  said: 
"I  have  examined  this  statement  carefully,  and 
from  the  most  reliable  information  I  am  pofr- 
leesed  of,  obtained  in  the  Choctaw  country  and 
ben,  I  am  inclined  to  think  that  part  of  ft  emr 
bndng  the  extent  of  the  obligations  under  the 
Treaty  is  as  nearly  correct  as  :t  could  be  made 
at  this  date.** 

The  amount  of  the  obligations  under  the 
Treaty,  thus  referred  to,  was  placed  in  said 
itatement  at  $6,699,280.  These  negotiations 
between  the  Choctaw  delegation  and  the  execu- 
tive authorities  of  the  United  States  were  con- 
ducted with  reference  to  the  accomplishment 
of  the  following  objects: 

1.  That  the  United  States  should  provide,  in 
a  new  trea^,  for  an  examination  and  settlement 
of  an  the  claims  of  the  Choctaws,  whether  na- 
tional or  individual,  under  the  Treaty  of  1830, 
as  specified  in  the  letter  of  the  Choctaw  dele- 
gation to  the  Conunissioner  of  Indian  Affairs, 
dated  April  5, 1854. 

2.  That  the  Choctaws  should  adjust  thehrdis- 
pptes  with  the  Chickasaws;  should  lease  to  the 
United  States  all  that  portion  of  their  common 
territory  between  the  98th  and  100th  degree  of 
west  longitude,  for  the  permanent  settlement  of 
the  Wichita  and  such  other  bands  of  Indians 
aathe  United  States  miffht  desire  to  locate  there- 
in; and  should  abeolutelyand  forever  quitclaim 
and  relinquish  to  the  United  States  all  their 
light,  title,  and  interest  in  and  to  any  and  all 

[(21  bids  west  of  the  100th  degree  of  west  longitude. 
^  These  negotiations  resulted  in  the  Treaty  of 
1866,  which  was  ratified  by  the  Senate  of  the 
United  States  on  the  21st  of  Februarv.  1856, 
and  proclaimed  by  the  President  on  March  4 
of  the  same  year.  11  Stat,  at  L.  611.  Thepre- 
amble  to  that  Treaty  recites  that  "The  Choo- 
tawi  contend  that  by  a  Just  and  fair  construc- 
tion of  the  Treatv  of  September  27, 1880,  they 
are,  of  right,  enntlnd  to  the  net  proceeds  of  the 
lands  ceded  by  them  to  the  United  States  under 
aaid  Treaty,  taid  have  proposed  that  the  ques- 
tion of  their  right  to  the  same,  together  with 
the  whole  subject  matter  of  the&  unsettled 
dshns,  whether  national  or  individual,  against 
the  United  States,  arising  under  the  various 
provisions  of  said  Treaty,  shaU  be  referred  to 
the  Senate  of  the  United  States  for  final  adjudi- 
cation and  adjustment" 

By  the  terms  of  that  Treaty,  a  division  of 
tiielr  common  lands  was  made  between  the  Choc- 
taws and  the  Chickasaws,  and  the  Choctaws 
relinquished  to  the  United  States  all  their  lands 
west  of  the  100th  degree  of  west  longitude,  and 
the  Choctaws  and  the  Chickasaws  together 
leased  totheUnitedStates  all  thatportion  of  their 
conunon  territory  west  of  the  98th  desree  of 
west  londtude,  for  the  permanent  setUement 
of  the  ^chita  and  such  other  tribes  or  bands 
of  Indians  as  the  Government  of  the  United 
States  might  desb^  to  locate  therem.  The  11th 
and  12th  articles  of  said  Treaty  are  as  follows: 
''Article  11.  The  Government  of  the  United 
States,  not  being  prepared  to  assent  to  the  claim 
aet  up  under  the  Treatv  of  September  the 
twen^-aeventh,  eij^teen  nundrea  and  thir^, 
and  80  earnestly  contended  for  by  the  Choctaws 
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as  a  rule  of  settlement,  but  Justly  approciating 
the  saciifloes,  faithful  services,  and  general  good 
conduct  of  the  Choctaw  People,  and  be^  de- 
sirous that  their  rights  and  claims  against  the 
United  States  shall  receive  a  lust,  fair,  and  lib- 
eral consideration,  it  is  therefore  stipulated  thai 

)  following  questions  be  submittea  for  adjudl 
cation  to  the  Senate  of  the  United  States: 

"First  Whether  the  Choctaws  axe  entitled 
to,  or  shall  be  allowed,  the  proceeds  of  the  sale 
of  the  lands  ceded  by  them  to  the  United  States 
bv  the  Treaty  of  September  the  twenty-seventh,  r£gi 
eighteen  hundred  and  thirty,  deducting  there- 
from the  cost  of  their  survey  and  sale,  and  all 
just  and  proper  expenditures  and  payments 
under  the  provisions  of  said  Treaty;  and,  if  so, 
what  price  per  acre  shall  be  allowed  to  the 
Choctaws  for  the  lands  remaining  unsold,  in 
order  that  a  final  settlement  with  them  may  be 
promptly  effected.    Or, 

"Second.  Whether  the  Choctaws  shall  be  al- 
lowed a  irross  sum  in  further  and  full  satisfac- 
tion of  all  their  claims,  national  and  individual, 
against  the  United  States;  and,  if  so,  how  much. 

"Article  12.  In  case  the  Senate  shall  award 
to  the  Choctaws  the  net  proceeds  of  the  lands 
ceded  as  aforesaid,  the  same  shall  be  received 
by  them  in  f uU  satisfaction  of  all  thefar  claims 
against  the  United  States,  whether  national  or 
individual,  arising  under  any  former  treatv; 
and  the  Choctaws  shall  thereupon  become  lut- 
ble  and  bound  to  pay  all  such  individual  claims 
as  may  be  adjudged  by  the  proper  authorities 
of  the  Tribe  to  be  eqmtable  and  just— the  set- 
tlement and  payment  to  be  made  with  the  ad- 
vice and  Under  the  direction  of  the  United  States 
agent  for  the  Tribe;  and  so  much  of  tiie  fund 
awarded  by  the  Senate  to  the  Choctaws,  as  the 
proper  authorities  thereof  shall  ascertain  and 
determine  to  be  necessary  for  the  payment  of 
the  Just  liabilities  of  the  Tribe,  shall,  on  their 
requisition,  be  paid  over  to  them  bv  the  United 
States.  But  should  the  Senate  allow  a  gross 
sum,  in  further  and  full  satisfaction  of  all  their 
claims,,  whether  national  or  hidividual,  against 
the  United  States,  the  same  shall  be  accepted 
by  the  Choctaws,  and  they  shall  thereupon  be- 
come liable  for,  and  bound  to  pay,  all  the  indi- 
vidual claims  as  aforesaid,  it  odng  expressly 
understood  that  the  adjudication  and  decision 
of  the  Senate  shall  be  final** 

In  pursuance  of  the  eleventh  article  of  the 
Treaty,  the  questions  submitted  to  the  Senate 
of  the  United  States  were  answered  by  a  Reso- 
lution of  the  Senate  passed  on  the  9th  of  March, 
1859,  as  follows: 

*'Be$olved,  That  the  Choctaws  be  allowed 
the  proceeds  of  the  sale  of  such  lands  as  have 
been  sold  by  the  United  States  on  the  first  day 
of  January  last,  deducting  therefrom  the  costs 
of  their  survey  and  sale,  and  all  proper  expend-  r  S4] 
itures  and  payments  under  said  Treaty  ex- 
cluding the  reservations  allowed  and  secured, 
and  esumating  the  scrip  issued  in  lieu  of  reser- 
vations at  the  rate  of  $1.25  per  acre;  and  fur- 
ther, that  they  be  also  allowed  twelve  and  a 
half  cents  per  acre  for  the  residue  of  said  lands.*' 

In  reference  to  this  award  of  the  Senate, 
the  court  of  claims,  in  the  finding  of  fact,  says: 
"The  consideration  which  was  nven  by  the 
Senate  to  the  subject  matter  so  submittea  to  it 
by  the  said  eleventh  article  of  the  said  Treaty, 
and  to  the  evidence  which  was  so  presented  to. 
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and  taken  and  oonridered  by,  the  Senate,  was 
full,  fair  and  impartial,  and  its  adjudication,  aa 
made  onder  the  said  article,  waa  not  inflaenoed 
or  aifected  by,  and  waa  in  no  way  or  d^ree 
the  result  of,  any  fraud,  corruption,  partiaBty, 
and  there  is  no  evidence  tending  to  Bhow  that 
it  was  Uie  result  of  surprise  or  mistake  on  the 
part  of  the  Senate,  or  any  member  thereof." 

On  the  9th  of  March,  1859,  the  Senate  of  the 
United  States  also  adopted  a  Resolution  for  the 
purpose  of  ascertaining  the  amount  due  the 
Choctaw  Nation  under  their  award,  as  follows: 
•'Resolved,  That  the  Secretarv  of  the  Interor 
cause  an  account  to  be  stated  with  the  CSioc- 
taws  showing  what  amount  is  due  them  accord- 
ing to  the  aTOve  prescribed  principles  of  settle- 
ment, and  report  the  same  to  Congress."  And 
the  Secretary  of  the  Interior,  in  compliance 
with  the  mandate  of  said  Resolution,  did,  on  the 
8th  of  May,  1860,  transmit  to  Congress  a  state- 
ment of  account  with  the  Choctaw  Nation. 
Ttie  account  shows,  as  the  proceeds  of  the  sales 
of  the  Choctaw  lands  up  to  January  1, 1859, 
together  with  the  residue  of  said  Itvpds  unsold 
at'tbat  date,  at  12^  cents  per  acre,  an  amount 
in  all  of  $8,078,614.80,  from  which  was  to  be 
deducted  the  whole  amount  of  charges,  equal 
to  $5,097,367.50,  leaving  a  balance  due  to  the 
Choctaws  of  $2,981,247.30. 

On  the  9th  day  of  January,  1861,  the  Choc- 
taw Nation,  by  its  memorial  addrened  to  Con- 
gress, demanded  payment  from  the  United 
States  of  the  amount  claimed  to  be  due  to  it 
under  said  award.  By  the  provisions  of  the 
Act  of  March  2,  1861,  the  Indian  Appropria- 
tion Act,  12  Stat,  at  L.  288,  there  was  piud  to 
the  Choctaw  Nation  the  sum  of  $250,000  on 
account  of  their  claiuL  The  bonds  for  the  ad- 
ditional sum  of  $250,000,  which  were  by  that 
Act  directed  to  be  issued  and  delivered  to  said 
Choctaw  Nation  on  account  of  said  claim,  were 
never  issued  or  delivered  to  it,  although  demand 
for  the  same  was  n^e  upon  the  SMretary  of 
the  Treasury  by  them  on  tiie  4th  of  April,  1861. 

Upon  the  findings  of  fact,  the  court  of  claima 
found  a  balance  due  the  Choctaw  Nation  from 
the  United  States  of  $408,120.32,  made  up  of 
various  claims  arising  under  the  T^aty  of  1830, 
and  for  the  value  of  land  taken  in  fixing  the 
boundary  between  the  State  of  Arkansas  and 
the  Choctaw  Nation,  deducting  the  payment 
made,  under  the  Act  of  1861,  of  $260,000.  In 
reaching  this  conclusion  the  court  of  claims  re- 
jected the  award  of  the  Senate,  under  the 
Treaty  of  1855,  as  having  no  effect  in  law,  and 
excluded  the  consideration  of  all  claims  covered 
by  the  release  executed  by  the  Choctaw  Nadon 
on  November  6, 1862. 

Mestn.  Jolm  J.  Weed,  Saaiuel  ShelUu 
barflfer»  Jeremiah  M«  Wilscn*  John  B» 
Lvee,  JamM  W.  Dewoer  and  Fletcher  P.  C^uppy^ 
for  the  Choctaw  Nation. 

Me»9TB,  Wnu  A.  Maury  and  Robert 
A.  Howard*  AjmiUmit  Attifs-Qen,,  for  the 
United  States. 

Mr,  Justice  Matthews  delivered  the  opin- 
ion of  the  court: 

The  general  purpose  of  this  suit  is  a  Judicial 
settlement  of  aU  existing  controversies  between 
the  Choctaw  Nation  and  the  United  States. 
The  specific  claims  of  'the  Choctaw  Nation  are 
stated  in  the  petition  in  the  alternative.  It  is 
•U 


claimed,  in  the  first  instance,  that  the  award  of 
the  Senate,  and  the  amount  found  due  as  a  bal- 
ance upon  the  account  between  the  parties, 
stated  upon  the  principles  of  that  award,  should 
either  be  enforced  as  a  finality  by  the  Judgment 
of  the  court  in  the  present  case,  or  that  if  not 
technically  enforceable  as  an  award,  it  still  fur- 
nishes a  rule  for  an  equitable  settlement  of  the 
differences  between  the  parties.  But,  in  the 
second  place,  it  is  claimed  that  if  the  award 
cannot  oe  considered  in  either  of  these  lights, 
then  the  whple  controversy  and  all  questions  in- 
volved in  it,  from  the  beginning,  under  any  of  LmM\ 
the  treaties  between  the  parties,  are  open  for  ■^' 
investigation  and  decision  upon  their  original 
merits.  And  under  this  heaa  the  Choctaw  Na- 
tion claim  compensation  for  various  breaches 
on  the  part  of  the  United  States  of  the  Treaty 
of  September  27,  1880;  and,  in  general,  such  a 
failure  on  its  part  to  comply  with  its  provisions 
as  in  substatace  deprived  the  Choctaw  Nation  of 
all  the  l)enefitB  intended  to  be  conferred  by  it, 
for  which  it  is  claimed  they  are  entitled  to  an 
equitable  equivalent  as  compensation. 

In  respect  to  so  much  of  the  petitioners  case 
as  rests  upon  roecific  failures  to  comply  with 
the  provisions  or  article  14  of  that  Treaty,  as  to 
those  Choctaw  heads  of  families  who  claimed 
reservations  within  its  terms  and  did  not  receive 
them,  the  Government  of  the  United  States  re- 
lies upon  the  release  executed  by  the  Choctaw 
Nation  in  pursuance  of  the  requirements  of  the 
Act  of  July  21, 1852,  under  which  a  payment 
of  $872,000  was  made  in  satisfaction  of  the 
amounts  awarded  the  Choctaw  claimants  under 
that  article  of  the  Treaty  of  1880. 

The  court  of  claims,  as  it  appears,  declined 
to  give  any  legal  effect  whatever  to  tiie  award 
made  by  the  Senate  under  the  Treaty  of  1866, 
feeling  constrained  to  that  conclusion  by  the 
terms  of  the  Act  of  March  8,  1881,  conferring 
Jurisdiction  upon  it  in  this  suit,  and  on  the 
other  hand,  it  save  all  the  effect  claimed  by  the 
United  States  £>r  the  release  under  the  Act  of 
1862.  Its  Judgment  in  favor  of  the  Choctaw 
Nadon^was  made  up  as  foDows: 

For  claims  under  the  14th  article 
of  the  Treaty  of  1880,  not  covered 
by  the  release  of  1862 $417,666.00 

For  claims  under  the  19th  articla 
of  the  Treaty  of  1880 48,990.00 

For  land  taken  in  fixing  the  bound- 
ary of  the  State  of  Aikansaa 
and  the  Choctaw  Nation 68,103.00 

For  transportation  and  subsistence 
under  the  Treaty  of  1830 61,998.00 

For  unpaid  annuities 69,449.89 

For  guns,  ammunition,  eto 18,000.00 

Total $668,120.89      [j^^ 

And  credited  the  balance  thus  found  doe  with 
a  payment  made  under  the  Act  of  March  2, 
1861,  of  $250,000. 

In  reviewing  the  controversy  between  the 
parties  presented  by  this  record,  it  is  important 
and  necessary  to  consider  and  dispose  oi  some 
preliminary  questions.  The  first  relates  to  the 
character  of  the  parties,  and  the  nature  of  the 
relation  they  sustain  to  each  other.  The  Unit- 
ed States  is  a  sovereign  Nation,  not  suable  in 
any  court  except  by  its  own  consent,  and  upon 
such  terms  and  conditions  sa  may  accompany 
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thaX  consent,  and  is  not  miblect  to  any  mund- 
pal  law.  ItB  Government  Ib  limited  only  by 
its  own  Ck>n8titution,  and  the  Nation  is  suoject 
to  no  law  but  the  law  of  nations.  On  the  oUier 
band,  the  Choctaw  Nation  falls  within  the  de- 
scription in  the  terms  of  our  Constitution,  not 
of  an  independent  State  or  soverdini  Nation, 
but  of  an  Indian  Tribe.  As  such,  it  stands  in 
a  peculiar  relation  to  the  United  States.  It  was 
capable  under  the  terms  of  the  Constitution  of 
entering  into  treaty  relations  with  the  Qoyem- 
ment  of  the  Unitea  States,  although,  from  the 
nature  of  the  case,  subject  to  tlie  power  and  au- 
thority of  the  laws  of  the  United  States  when 
Confess  should  choose,  as  it  did  determine  in 
the  Act  of  March  3, 1871,  embodied  in  section 
2079  of  the  Revised  Statutes,  to  exert  its  legisla- 
tive  power. 

As  was  said  by  this  court  recently  in  the  case 
of  the  United  States  against  Kagama,  118  U.  8. 
875, 388  [ante,  2281:  "  These  Indian  Tribes  are 
the  wards  of  the  Nation;  they  are  communities 
dependent  on  the  United  States;  dependent 
lar^ly  for  theur  daily  food;  dependent  for  their 
pohtical  rights.  They  owe  no  allegiance  to  the 
States  and  receive  from  them  no  protection;  be- 
cause of  the  local  iU  feeling,  the  people  of  the 
States  where  they  are  found  are  often  their 
deadliest  enemies.  From  their  very  weakness 
and  helplessness,  so  largely  due  to  the  course  of 
dealing  of  the  Federal  Government  with  tliem, 
and  the  treaties  in  which  it  has  been  promised, 
there  arises  the  duty  of  protection,  and  with  it 
the  power.  This  has  always  been  reco«;nized  by 
the  £2xecutive,  by  Coneress,  and  by  this  court, 
whenever  the  question  nas  arisen.''^ 

It  had  accordingly  been  said  in  the  case  of 
Worceiter  v.  Oearffia,  6  Peters,  582  [81  U.  S. 
hk.  8,  L.  ed.  6061:  "The  language  used  in 
treaties  with  the  Indians  should  never  be  con- 
strued to  their  prejudice.  If  words  be  made 
use  of  which  are  susceptible  of  a  more  extended 
meaning  than  their  plain  import  as  connected 
with  the  tenor  of  the  treaty,  they  should  be  con- 
ndered  as  used  only  in  the  latter  sense.  •  •  • 
How  the  words  of  the  treaty  were  understood 
by  this  unlettered  people,  rather  than  their  crit- 
ical meaning,  should  form  the  rule  of  construo- 
tion." 

The  recognized  rehition  between  the  parties 
to  this  controversy,  therefore,  is  that  between 
a  superior  and  an  inferior,  whereby  the  latter  is 
placed  under  tiie  care  and  oontrol  of  the  former, 
and  which,  while  it  authorizes  the  adoption  on 
the  part  of  the  United  States  of  such  policy  as 
their  own  public  interests  may  dictate,  recog- 
niaeB,  on  the  other  hand,  such  an  interpretation 
of  their  acts  and  promises  as  Justice  and  reason 
demand  in  all  cases  where  power  is  exerted  by 
tibe  strong  over  those  to  whom  they  owe  care 
and  protection.  The  parties  are  not  on  an 
efinaifboting,  and  that  inequality  is  to  be  made 
good  hj  the  superior  Justice  which  looks  only 
to  the  snbstance  of  the  right,  without  regard  to 
technical  rules  framed  under  a  system  of  mu- 
nicipal jurisprudence,  formulating  the  rights 
and  obheations  of  private  persons,  equally  sub- 
ject to  the  same  laws. 

The  rules  to  be  applied  in  the  present  case 
ue  those  which  govern  public  treaties,  which, 
even  in  case  of  controversies  between  nations 
eqmdly  independent,  are  not  to  be  read  as  rig- 
idly as  documents  between  private  persons  go  V- 
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emed  by  a  system  of  technical  law,  but  in  the 
light  of  that  larger  reason  which  constitutes  the 
spirit  of  the  kw  of  nations.  And  it  is  the 
treaties  made  between  the  United  States  and 
the  Choctaw  Nation,  holding  such  a  relation, 
the  assumptions  of  fact  and  of  right  which  they 
presuppose,  the  acts  and  conduct  of  the  parties 
under  them,  which  constitute  the  material  for 
settling  the  controversies  which  have  arisen  un- 
der them.  The  rule  of  interpretation  already 
stated,  as  arising  out  of  the  nature  and  relation 
of  the  parties,  is  sanctioned  and  adopted  by  the 
express  terms  of  the  treaties  themselves.  In  the 
eleventh  article  of  the  Treaty  of  1855,  the  Gov- 
ernment of  the  United  States  expresses  itself  as 
being  desirous  that  the  rights  and  claims  of  the 
Choctaw  People  against  the  United  States 
"shall  receive  a  Just,  fair  and  liberal  consid- 
eration." 

The  language  of  the  Act  of  March  8,  1881,  [S9] 
conferring  Jurisdiction  in  the  present  case,  also 
requires  construction.  It  confers  Jurisdiction 
upon  the  court  of  claims  to  try  all  questions  of 
difference  arising  out  of  treaty  stipulations  with 
the  Choctaw  Nation,  and  to  render  Judgment 
thereon.  How  far  the  settlement  of  these  dif- 
ferences is  to  be  affected  by  the  various  Acts  of 
Congress  referred  to  in  the  pleadings  and  find- 
ings of  fact  made  by  the  court  of  claims,  and 
which  were  passed  professedly  in  execution  of 
treaty  obligations  on  the  part  of  the  United 
States,  must  be  determined.  These  Acts  of 
Congress,  in  one  aspect,  have  the  force  of  law, 
because  Congress  has  full  power  of  legislation 
over  the  subject;  but,  in  so  far  as  they  may 
have  proceeded  upon  insufficient  or  incorrect 
interpretations  of  the  treaty  rights  of  the  Choc- 
taw Nation,  or  in  so  far  as  they  may  have  a^ 
tempted  to  modify  or  disregard  those  rights, 
they  form  the  very  subjects  of  complaint  on  the 
part  of  the  Choctaw  Nation,  whose  allegation 
u  that  the  United  States,  by  these  very  statutes, 
as  in  other  particulars,  have  broken  their  treaty 
obligations.  Where,  in  professed  pursuance  of 
tieaties,  these  statutes  have  conferred  valuable 
benefits  upon  the  Choctaw  Nation,  which  the 
latter  have  accepted,  they  partake  of  the  nature 
of  agreements— the  acceptance  of  the  benefit, 
coupled  with  the  coqdition»,  implying  an  assent, 
on  the  part  of  the  redblent'  to  the  condition, 
unless  mat  implication  is  rebutted  by  other  and 
sufficient  circumstances  Under  the  terms  of 
the  Act  of  March  8, 1881,  in  exerdshig  the  luris- 
diction  thereby  conferred,  the  court  of  claims 
is  empowered  to  review  tiie  entire  question  of 
differences  de  novo,  which  may  be  interpreted  to 
imply  that  the  whole  matter  was  opened  from 
the  beginning,  with  the  view  of  determining 
what  l£e  original  treaty  rights  of  the  Choctaw 
Nation  were,  and  how  far  they  have  been  per- 
formed by  the  United  States  in  its  vannus 
transactions  with  them,  including  the  acts  done 
under  the  authority  of  the  statutes  referred  to. 
The  meaning  of  this  clause  becomes  most  im- 
portant, however,  in  connection  with  the  ques- 
tion, how  the  court  is  authorized  to  deal  with 
the  award  made  by  the  Senate  of  the  United 
States  in  pursuance  of  the  Treaty  of  1855. 

It  is  contended  on  the  part  of  the  Choctaw 
Nation  that  that  award  is  final  and  conclusive;       [30] 
and  in  support  of  that  contention  reference  is 
made  to  the  express  provisions  of  the  Treaty  of 
1855.    It  is  recited  in  the  preamble  of  that 
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'J'lvcity  that  the  ChoctawB  haye  nropoaed  that 
tbeir  claima  against  the  United  Btato.  arising 
iinder  the  yanous  proylsions  of  the  Treaty  or 
September  37,  1880,  shall  be  referred  to  the 
Senate  of  the  United  States  for  final  adjudica- 
tion and  adjustment;  and  by  the  terms  of  the 
tw0f  th  article  of  the  Treaty  it  is  declared  to  be 
"expressly  understood  that  the  adjudication 
and  decision  of  the  Senate  shall  be  final ; "  and 
the  right  to  insist  upon  the  oonclusire  nature 
of  this  award,  it  is  said,  is  a  treaty  right  in  favor 
of  the  Choctaw  Nation. 

On  the  other  hand,  it  is  declared  by  the  Act 
of  March  8,  1881,  that,  in  the  exerdse  of  its 
jurisdiction  to  try  this  case,  the  court  of  claims 
"  shall  not  be  estopped  by  «ny  action  had  or 
award  made  by  the  Senate  of  the  United  States 
in  pursuance  of  the  Treaty  of  1865  ; "  and  it  is 
insisted,  on  behalf  of  the  United  States,  that 
this  language  is  inconsistent  witii  the  idea  that 
the  court  would  rive  to  that  award  any  legal 
effect  whatever.  And  this  construction  is  sup- 
posed to  be  rendered  necessary  by  the  previous 
clause,  which  grants  power  to  the  court  to  re- 
view the  entire  question  of  differences  d$  novo; 
for  it  is  said  that  the  court  cannot  review  the 
question  of  differences  (fo  now,  that  is,  from 
the  beginning,  and  as  if  they  were  new  and  had 
freshly  arisen,  if  it  gives  any  effect  to  a  deter- 
mination of  the  Senate,  which  it  is  claimed  op- 
erates as  rei  judicata,  foreclosing  further  in- 
quiry into  the  merits  of  the  very  questions  to  be 
reviewed. 

If  the  words  conferring  the  power  to  review 
the  question  of  differences  cfo  fk^oo  are  permitted 
to  have  that  force,  it  is  difficult  to  understand 
how  the  release  made  by  the  Choctaw  Nation 
in  pursuance  of  the  Act  of  Congress  of  July  31, 
1853,  should  stand  in  the  way  of  a  reconsidera- 
tion of  the  claims  covered  by  it.  That  Act  of 
Congress,  it  is  tnie,  declares  that  the  final  pay- 
ment and  satisfaction  of  the  sum  tiliereby  ap- 
propriated and  paid,  should,  when  ratifiea  and 
approved  by  the  proper  national  authori^r  of 
the  Choctnws,  operate  as  a  final  release  of  all 
claims  of  those  to  whom  such  payments  are 
made,  under  the  fourteenth  article  of  the  Treaty 
of  September  37, 1880.  But  whether  that  pay- 
ment was  a  just  and  foir  extinguishment  of 
those  claims,  according  to  the  terms  of  that 
Treaty  was  one  of  the  very  questions  in  dis- 
pute. And  it  is  not  unreasonable  to  contend,  as 
K  is  contended  on  behalf  of  the  Choctaw  Na- 
tion, that  the  effect  of  that  release  should  be 
considered  in  view  of  the  circumstances  under 
which  it  was  executed,  and  in  reference  to 
which  the  court  of  daims  has  found,  in  the 
sixteenth  finding,  that  "  The  claimants  under 
the  fourteenth  article,  the  said  Choctaw  heads 
of  families  and  their  children,  were  reduced  to 
a  helpless  condition  of  want,  which  rendered  it 
practically  impossible  for  them  to  contend  with 
the  United  States  in  their  requirement  that  the 
said  Choctaw  heads  of  families  should  accept 
and  receive  the  scrip  provided  to  be  issued  to 
them  in  lieu  of  the  reservations  by  the  Act  of 
1843;  and  the  said  scrip  and  the  money  paid  to 
redeem  the  same  were  taken  and  accepted  be- 
cause they  were  powerless  to  enforce  any  de- 
mands against,  or  impose  any  conditions  upon, 
the  United  States." 

However  this  may  be,  the  language  of  the 
Act  of  Maroh  8, 1881,  in  reference  to  tiie  award 


made  hy  the  Senate  under  the  Treaty  of  1855, 
does  not  abrogate  it,  and  does  not  require,  as  a 
oondition  of  the  exerdse  of  the  Jurisdiction  con- 
ferred by  the  Act,  that  the  court  should  entire- 
ly disregard  it,  giving  it  no  effect  whatever.  It 
merdy  says  that  the  court  diall  not  be  estopped 
by  any  action  had  or  award  made  by  the  Sen- 
ate in  pursuance  of  thatTreaty.  The  plain  and 
literal  meaning  of  this  language  is  fully  satis- 
fied by  holding  that  the  award,  considered  as 
such,  shall  not,  upon  its  face,  be  taken  to  be 
final  and  conclusive.  There  is  nothing  in  the 
language  to  prevent  the  court  from  givine  to 
that  award  effect  as  wima  facie  establiming 
the  validity  of  the  claim  so  far  adjudged  in 
favor  of  the  Choctaw  Nation,  leaving  to  the 
representatives  of  the  Government  in  this  liti- 
gation the  right  not  only  to  question  the  valid- 
tty  of  the  award,  as  sudi,  upon  any  such 
grounds  as  might  or  should  invalidate  awards 
ordinarily,  dthier  at  hiw  or  in  equity,  but  also 
to  attack  it  upon  the  merits,  as  a  finding  unsup- 
ported by  proof,  or  unjust  and  unfair  in  view 
of  fUl  the  orcumstances,  and  on  that  account 
not  to  be  enforced.  In  that  view,  so  much 
effect  only  would  be  given  to  it  as  to  cast  the 
burden  d  disproving  its  justice  and  faimeas 
upon  the  United  States  in  this  suit  In  that 
light  and  with  that  view  it  has  been  attacked 
in  argument  by  the  counsel  for  the  United 
States,  upon  the  proof  contained  in  the  case. 

In  the  first  place,  it  is  objected  that  the  award 
did  not  agree  with  the  submission,  and  under 
that  head  it  ia  argued  that  the  first  question 
submitted  for  adjudication  to  the  Senate  was 
whether  the  Choctaws  were  entitied  to  the  pro- 
ceeds of  the  sale  of  the  lands  ceded  bythem  to 
the  United  States  by  the  Treaty  of  September 
37, 1880,  and  that  there  was  no  authonty  to  al- 
low to  them  such  proceeds,  unless  the  Senate 
should  first  find  that  they  were  entiUed  to  them. 
And  it  is  said  that  the  Senate  not  only  did  not 
find  that,  as  matter  of  law,  the  Choctaws  were 
so  entitied  under  the  terms  of  the  Treaty  of 
September  87, 1880,  but  that,  according  to  the 
report  of  the  Committee  on  Indian  Affairs, 
which  was  adopted  by  the  Senate  in  the  pas- 
sage of  the  resolutions  which  contain  the  award 
itself,  their  titie  to  those  proceeds,  considered 
as  matter  of  hiw,  was  denied,  We  do  not,  how- 
ever, think  that  the  words  of  the  question  sub- 
mitted to  the  Senate  by  the  Treaty  of  1855  are 
to  be  confined  to  a  consideration  of  the  ques- 
tion of  a  strict  titie  to  the  proceeds  of  the  sale 
of  the  lands,  but  that  they  plainly  mean, 
whether  the  Choctaws,  under  all  the  dr- 
cumstances,  as  a  matter  of  justice  and  fair  deal- 
ing, ought  to  receive  such  proceeds,  whether 
as  dedudble  from  the  terms  of  the  Treaty  or  as 
merdy  a  f ahr  compensation  to  be  awarded  to 
them  for  its  breaches  by  the  United  Statea. 
The  Umguage  of  the  question  is  in  the  alterna- 
tive; it  u  whether  the  Choctaws  are  entitled  to 
or  »haU  he  aUowed  ;  and  it  was  suffident,  in  our 
judgment,  to  wtiaSy  the  terms  of  the  submis- 
sion, for  the  Senate  to  dedare,  as  it  did,  that 
the  Choctaws  should  be  allowed  the  proceeds 
of  the  sale  of  the  lands  sold  by  the  United  Statea 
which  had  been  ceded  bythe  Choctaws  under 
the  Treaty  of  1880;  and  we  are,  therefore,  of 
opinion  tnat  the  award  cannot  be  avoided  oa 
this  ground. 

Second.  It  Is  next  insisted  that  the  award  ia 
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[S3]  invalid  because  it  is  imoertaiD,  inasmuch  as 
while  it  determines  that  the  Choctaws  shall  be 
allowed  the  proceeds  of  the  sale  of  the  lands 
ceded  by  the  Treaty  of  1880,  and  at  the  rate  of 
13^  cents  an  acre  for  the  residue,  it  does  not 
ssoertain  what  those  proceeds  and  the  value  of 
the  leddue  amount  to  in  the  aggregate.  But 
the  award  itself  provided  the  means  of  reduc- 
ing this  uncertainty  by  a  reference  to  the  Sec- 
retaiy  of  the  Interior,  wh^  was  directed  to 
cause  the  account  to  be  stated  with  theOhoo- 
taws,  showing  what  amount  was  due  them  ao- 
oording  to  the  principle  of  settlement  embraced 
hi  the  award.  It  is  not  diluted  but  that  the 
Secretary  of  the  Interior  was  enabled  by  the 
records  of  his  oflQce  to  state  siich  an  account, 
snd  that  in  fact  he  has  stated  it.  This  refer- 
ence to  the  Secretaiy  of  the  Interior  for  the 
mere  purpose  of  an  account  cannot  be  consid- 
ered as  a  delegation  of  authority  by  the  Senate 
to  adjudicate  any  of  the  questions  which  had 
been  submitted  to  it  by  the  agreement  of  the 
parties.  The  statins  of  the  account  was  mere- 
ly in  execution  of  the  Judgment;  the  principle 
on  which  it  should  proceed  was  fully,  clearly 
snd  finally  adjudged.  Whatever  exception 
might  be  taken  to  Uie  account  when  rendered 
would  not  be  different  from  such  as  in  the 
usual  course  of  equity  practice  might  be  taken 
to  the  r^>ort  of  a  master  to  whom  was  referred 
the  statement  of  an  account,  the  principles  of 
which  had  been  previously  settled  by  a  decree 
of  the  court  fixing  and  establishing  the  rights  of 
theparties. 

TbinL  It  is  also  said  that  the  award  is  in- 
valid  for  lack  of  proper  notice  to  the  United 
States  of  the  intended  action  of  the  arbitrator 
before  proceeding  to  the  adjudication.  When 
tt  is  considered  that  the  Senate  of  the  United 
States  was  the  arbitrator,  constituting,  as  it 
does,  a  branch  of  the  legislative  as  well  as  of 
the  treaty-making  power  of  the  Qovemmentof 
the  United  States,  it  can  hardly  be  contended 
that  the  United  States  had  no  notice  of  pro- 
oeedingstaken  by  the  Senate  in  pursuance  of 
laws  or  treaties  made  by  the  United  States. 

Whatever  force  mieht  otherwise  be  supposed 
to  reside  in  these  objections  to  the  validity  of 
the  award  are  further  answered  by  a  reference 
to  the  terms  of  the  Indian  Appropriation  Act 
|34]  cxf  Mardi  2, 1861, 13  Stat  at  L.  288,  which  en- 
acts as  follows:  "For  payment  to  the  Choctaw 
Nstioii  or  Tribe  of  Inaians,  on  account  of 
their  claim  under  the  eleventh  and  twelfth 
srtides  of  the  Treaty  with  said  Nation  or 
Tribe  made  the  twenty-second  of  June,  1855, 
the  sum  of  five  hundred  thousand  dollars;  two 
hundred  snd  fifty  thousand  dollars  of  which 
sum  shall  be  paid  in  money;  and  for  the  residue 
the  Secretary  of  the  Treasury  shall  cause  to 
be  Issued  to  the  proper  authorities  of  the  Na- 
tion or  Tribe,  on  theur  requisition,  bonds  of  the 
United  States,  authorized  by  law  at  the  present 
session  of  Ck)ngre8s:  Pnmaed,  that  in  the  fu- 
tore  adjustment  of  the  claim  of  the  Choctaws, 
under  the  Treaty  aforesaid,  the  said  sum  shall 
be  charged  against  the  said  Indians." 

This  appropriation,  and  the  payment  which 
was  msoe  under  it,  would  seem  to  have  the 
effect  of  confirming  the  award  of  the  Senate, 
lor  it  makes  an  appropriation  in  part  payment 
of  it,'  and  provides  for  the  future  adjustment  of 
the  claim  of  the  Choctaws  under  it.  It  is  true, 
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as  is  insisted  in  argument,  that  no  express  men- 
tion is  made  in  this  Act  of  the  award,  and  the 
claim  of  the  Choctaw  Nation  is  described  as 
one  arising  under  the  eleventh  and  twelfth 
articles  of  the  Treaty  of  1856,  but  ho  possible 
claim  could  arise  under  those  articles  of  that 
Treaty  in  behalf  of  the  Choctaw  Nation,  except 
one  to  insist  upon  the  arbitration  and  to  enforce 
the  award  made,  in  pursuance  of  their  terms. 
The  whole  object  and  scope  of  those  articles  of 
the  Treaty  is  to  provide  for  the  submission  to 
the  arbitration  ox  the  Senate,  and  the  execution 
of  the  award  made  under  it.  The  future  ad- 
justment of  the  claims  of  the  Choctaws  men- 
tioned in  the  proviso  evidently  refers  to  the  di- 
vision of  the  fund,  ascertained  by  the  report  of 
the  Secretary  of  the  Interior,  by  which  a  por- 
tion was  to  be  paid  over  to  the  Nation  for  the 
satisfaction  of  mdividual  claimants,  and  the  re- 
mainder retained  by  the  United  States  as  a 
trust  fund,  according  to  the  13th  ai'ticle  of  the 
Treatvofl856. 

It  does  not.  therefore,  give  too  much  effect 
to  the  Act  of  March  2, 1861,  to  treat  it  as  an 
Act  of  Congress  confirming  the  validity  of  the 
Senate  awanl.  This  view  is  very  much  strength- 
ened by  the  terms  of  the  Act  of  June  28,  1874, 
from  which  it  appesxs  that  at  that  recent  date 
Congress  intended  to  treat  the  award  of  the 
Sen2e  as  valid  and  binding,  and  the  report  of 
the  Secretary  of  the  Interior  as  to  the  balance 
due  to  be  final.  The  provision  of  that  Act,  18 
Stat  at  L.  280,  Is  as  follows:  "That  the  Secre- 
tary of  the  Treasury  is  hereby  directed  to  in- 
quire into  the  amounts  of  liabilities  due  from 
toe  Choctaw  Tribe  of  Indians  to  individuaU, 
asr^erred  to  in  articles  12  and  13  of  the 
Treaty  of  June  28,  1855,  between  the  United 
States  and  the  Choctaw  and  Chickasaw  Tribes 
of  Indians,  and  to  report  the  same  to  the  next 
session  of  Congress,  with  a  view  of  ascertain- 
ing what  amounts,  if  any,  should  be  deducted 
from  the  sum  due  from  the  United  States  to 
said  Choctaw  Tribe,  for  the  purpose  of  enab- 
ling the  said  Tribe  to  pay  iu  habilities,  and 
thereby  to  enable  Congress  to  provide  a  fund 
to  be  held  for  educational  and  other  purposes 
for  said  Tribe,  as  provided  for  in  article  18  of 
the  Treaty  aforesaid.'' 

The  only  further  question,  then,  which  can 
be  claimed  to  be  left  open  for  adjudication  in 
this  suit  by  the  terms  of  the  Act  of  March  8, 
1{^1,  is,  on  the  supposition  that  the  award  is 
prima  facie  evidence  of  the  correctness  of  the 
claim  thereby  reduced  to  judgment,  whether 
upon  its  merits  it  wasfahr,  Just  and  equitable,  as 
a  settiement  between  the  parties  of  the  matters 
in  controversy,  having  regard  to  all  the  circum- 
stances of  the  case.  As  already  declared,  it  is 
the  right  of  the  United  States  to  question  its 
validity  by  questioning  its  Justice;  at  the  same 
time,  the  buraen  of  proof  is  upon  them  to  estab- 
lish, by  affirmative  proof,  the  considerations 
which  ought  to  constrain  this  court,  as  a  matter 
of  Justice,  altogether  to  disregard  it. 

Frooeeding,  tiien,  to  review  the  whole  ques- 
tions of  difference  between  the  parties  de  now 
for  this  purpose,  we  are  led  to  the  conclusion 
that  the  principle  of  settlement  adjudged  by  the 
Senate  in  its  award,  in  pursuance  of  the  lllh 
article  of  the  Treaty  of  1855,  furnishes  the  near- 
est approximation  to  the  justice  and  right  of 
the  esse  that,  after  this  lapse  of  time,  it  Is  prac- 
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licable  for  a  judicial  tribunal  to  reach.  Our 
iudffment  to  tliis  effect  Is  baaed  upon  the  fol* 
lowing  considerations: 

The  situation  and  circumstances  in  which 
the  parties  were  found  at  the  time  the  Treaty 

C361  of  September  27, 1880,  was  entered  into,  were 
ilicse:  By  the  previous  Treaty  of  1820,  the  pol- 
icy of  the  United  States  therein  decUu«d,  and 
ihc  agreement  between  the  parties,  was  "To 
promote  the  ciyilization  of  the  Choctaw  In- 
dians, by  the  establishment  of  schools  amongst 
Lbem,  and  to  perpetuate  them  as  a  Nation  by 
exchanging  for  a  small  part  of  their  land  here, 
that  is,  in  Mississippi,  "a  country  beyond  the 
Mississippi  River,  where  all  who  live  by  hunt- 
ing and  will  network  may  be  collected  and  set- 
tliKl  together."  It  was  also  recited  that  it  was 
"desirable  to  the  State  of  Mississippi  to  obtain 
a  small  part  of  the  land  belonging  to  said  Na- 
tion for  the  mutual  accommodation  of  the 
parties."  Accordingly,  the  Choctaws,  by  the 
Treaty  of  1820,  ceded  to  the  United  States  a 
portion  only  of  their  lands  in  Mississippi. 

By  the  2d  article  of  the  Treaty  it  was  de- 
clared that,  "For  and  in  consideration  of  the 
forcing  cession  on  the  part  of  the  Choctaw 
Nation,  and  in  part  satisfaction  for  the  same, 
the  commisaioners  of  the  United  States,  in 
behalf  of  said  States,"  thereby  ceded  to  said 
Nation  a  tract  of  country  west  of  the  Missis- 
sippi River,  the  boundaries  of  which  were  de- 
scnbcd.  It  was  also  declared  by  article  4  of 
Chat  Treatv,  that  "The  boundanes  hereby  es- 
tablished oetween  the  Choctaw  Indians  and 
the  United  States  on  this  side  of  the  Mississippi 
River  shall  remain  without  alteration  until  the 
period  at  which  said  Nation  diall  become  so 
civilized  and  enlightened  as  to  be  made  citizens 
of  the  United  States,  and  Congress  shall  lay  off 
a  limited  parcel  of  land  for  the  benefit  of  each 
family  or  individual  in  the  Nation." 

By  the  Treaty  of  January  20,  1825,  it  was 
furtiier  stipulated  that  the  4th  article  of  the. 
Treaty  of  October  18, 1820,  should  be  so  modi- 
fied as  that  Congress  shouid  not  exercise  the 
power  of  apportioning  the  hinds  for  the  benefit 
of  each  family  or  individual  of  the  Choctaw 
Nation,  and  of  bringing  them  under  the  laws 
of  the  United  States,  but  with  the  consent  of 
the  Choctaw  Nation.  In  the  meantime,  how- 
ever, under  the  pressure  of  the  demand  for  the 
scttiement  of  the  unoccupied  lands  of  the  State 
of  Mississippi  by  emigrants  from  other  States, 
the  policy  of  the  United  Rtates  in  respect  to 
the  Indian  Tribes  still  dwelling  within  its  bor- 
ders underwent  a  change,  and  it  became  desi- 
rable by  a  new  treaty  to  effect  so  far  as  practi- 

[37]  cable  the  removal  of  the  whole  body  of  the 
Choctaw  Nation,  as  a  tribe,  from  the  limits  of 
the  State  to  the  lands  which  had  been  ceded  to 
them  west  of  the  Mississippi  River.  To  carry 
>ut  that  poUey  the  Trea^  of  1880  was  nego- 
tiated. 

By  the  8d  article  of  that  Treaty  the  Choctaw 
Nation  of  Indians  ceded  to  the  United  States 
the  entire  country  they  owned  and  possessed 
east  of  the  Mississippi  River,  and  agreed  to  re- 
move beyond  the  Mississippi  River  as  early  as 
practicable,  so  that  as  many  as  possible  of  tlicir 
people,  not  exceeding  one  half  of  the  whole 
Miimber.  should  depart  during  the  falls  of  1831 
and  189S,  and  the  residue  follow  during  the 
succc  eding  fall  of  1883.    But,  in  order  to  induce  I 


the  consent  of  the  Choctaw  Nation,  as  such,  to 
the  provisions  of  that  Treaty,  the  united  States 
entered  into  the  obligations  already  specified 
and  contained  in  its  subsequent  articles,  par- 
ticularly articles  14, 15  and  19,  by  which  large 
reservations  of  land  were  made,  so  that  under 
article  14  the  head  of  every  Choctaw  family 
who  desired  to  remain  and  become  a  citizen  of 
the  United  States  was  entiUed  to  do  so,  and 
thereupon  became  entitied  to  a  reservation  of  a 
section  of  640  acres  of  land  for  himself,  and  an 
additional  half  section  for  each  unmarried  child 
living  with  him  over  ten  yesrs  of  age,  and  an 
additional  quarter  section  for  each  child  under 
ten  years  of  age,  to  adjoin  his  own  location; 
with  the  further  provision  that  if  they  resided 
upon  said  lands,  intending  to  become  dtizeus 
01  the  States,  for  five  years  after  the  ratification 
of  the  Treaty,  a  grant  in  fee  simple  should  is- 
sue to  them.  The  Choctaws,  it  appears,  were 
very  reluctant  to  emimte  from  their  old  homes 
to  tneir  new  ones,  ana  a  very  much  larger  num- 
ber than  was  expected  manifested  an  intention 
to  avail  themselves  of  those  proyisions  of  the 
Treaty  which  entitled  them  to  remain. 

It  is  notorious  as  a  historical  fact,  as  it  abun- 
dantiy  appears  from  the  record  in  this  case, 
that  great  pressure  had  to  be  brought  to  bear 
upon  the  Indians  to  effect  their  removal,  and 
the  whole  Treaty  was  evidentiy  and  purposely 
executed,  not  so  much  to  secure  to  the  Indians 
the  rights  for  which  they  had  stipulated,  as  to 
effectuate  the  policy  of  me  United  States  in  re- 
^u^  to  theh:  removal.  The  most  noticeable 
thing,  upon  a  careful  consideration  of  the  terms 
of  this  Treaty,  is  that  no  money  consideration 
is  promised  or  paid  for  a  cession  of  lands, 
the  beneficial  ownership,  of  which  is  assumed 
to  reside  in  the  Choctaw  Nation,  and  computed 
to  amount  to  over  ten  millions  of  acres.  It  was 
not  an  exchange  of  lands  east  of  the  BCississippi 
River  for  lands  west  of  that  rivw.  The  latter 
tract  had  already  been  secured  to  them  by  its 
cession  under  the  Treaty  of  1820. 

It  is  true  that  by  the  18th  article  of  the  Treaty 
of  1880  it  is  povided  that,  "For  the  payment 
of  the  several  amounts  secured  in  this  Treaty, 
the  hinds  hereby  ceded  are  to  remain  a  fund 
pledged  to  that  purpose,  until  the  debtshall  be 
pronded  for  and  ananged.  And,  further,  it 
tf  agreed  that,  in  the  construction  of  this  Treaty, 
wherever  well  foonded  doubt  should  arise,  it 
shall  be  construed  most  favorably  towards  the 
Choctaws."  The  only  money  payments  se- 
cured by  the  Treaty,  over  and  above  the  neces- 
sary expenditures  m  removing  the  Indians,  In 
providing  for  their  snbsistence  for  twelve 
months  after  reaching  thehr  new  homes,  and 
paying  for  their  catUe  and  their  improvements, 
are:  fiist,  an  annuity  of  $20,000  for  twenty 
years,  commencing  after  their  removal  to  the 
west;  and,  second,  the  amount  to  be  expended 
in  the  education  of  forty  Choctaw  youths  for 
twenty  years,  and  for  the  support  of  three  teach- 
ers of  flchooU  for  twenty  years,  tocher  with 
the  cost  of  erecting  some  public  buildings,  and 
furnishing  blacksmiths,  weapons  and  agricult- 
ural implements  in  addition  to  the  several  an- 
nuities and  sums  secured  under  former  treaties 
to  the  Choctaw  Nation  and  People.  It  is  no- 
where expressed  in  the  Treaty  tiiat  these  pay- 
ments are  to  be  made  as  the  price  of  the  lancls 
ceded;  and  they  are  all  only  such  expenditures 
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iftheGoremmeiitof  ihelJiilled  States  could 
mil  tffcnd  to  incur  for  the  mere  purpose  of  ez- 
eeating  Its  policy  in  reference  to  the  remoTtl 
of  fibe Indians  to  their  new  homes.  As  a  con- 
nderation  for  the  value  of  the  lands  ceded  by 
the  Treaty,  they  must  be  regarded  as  a  meager 
pittance. 

It  Is,  perhaps,  impossible  to  interpret  the  Ian- 
goage  of  this  instrument,  considerea  as  a  con- 
tnct  between  parties  standine  upon  an  equal 
footing  and  dealing  at  arm's  length,  as  a  con- 
Ti^nce  of  the  legal  title  by  the  Choctaw  Nation 
to  the  United  States,  to  hold  as  trustee  for  the 
pecuniaiy  benefit  of  the  Choctaw  People;  and 
yet  it  is  <raite  apparent  that  the  only  considera- 
tion for  the  transfer  of  the  lands  that  can  be 
eoDsiderBd  as  inuring  to  them  is  the  general 
sdyantage  which  they  may  be  supposed  to  have 
derived  from  the  uithful  execution  of  the 
Treaty  on  the  part  of  the  United  States;  and 
when,  in  ttiat  connection,  it  is  considered  that 
the  Treaty  was  not  executed  on  the  part  of  the 
United  States  according  to  its  just  mtent  and 
spirit,  with  a  view  to  securing  to  the  Choctaw 
People  the  very  advantages  which  they  had  a 
right  to  expect  would  accrue  to  them  under  it, 
it  would  seem  as  thouch  it  were  a  case  where 
they  had  lost  their  lands  without  receiving  the 
promised  equivalent.  In  such  a  case,  there  is 
ap^in  equity  to  enforce  compensation,  by  le- 
qoiring  the  party  in  default  to  account  for  all 
the  pecuniary  tleneflts  it  has  actually  derived 
from  the  lands  themselves.  This  is  the  solid 
fiionnd  on  which  the  lustice  of  the  award  of  the 
Senate  of  the  United  States,  under  the  Treaty 
of  1855  seems  to  us  fairly  to  stand. 

The  committee  of  the  Senate  which  reported 
the  resolutions  adopted  by  that  body  as  the 
award  under  the  Treaty  of  1855  reached  their 
CQDcluaion  upon  the  same  premises.  Their  re- 
port discusses  at  length  the  various  ^rounds  on 
which  the  Choctaw  Nation  rightfully  com- 
plained of  the  injurious  character  of  the  deal- 
ings of  the  United  States  with  them  under  the 
Treaty,  and  concludes  as  follows: 

"It  being  thus  impossible  to  ascertain  to  how 
nmch  the  Choctaws  would  be  entitled,  on  a 
fair  and  liberal  settlement,  for  the  damage  and 
loss  sustained  by  them,  it  seems  to  the  conunit- 
tee  that  the  only  practical  mode  of  adjustment 
ii  to  give  Uiem  the  net  proceeds  of  their  lands, 
not  on  the  ground  that  the  letter  of  the  Treaty 
entitles  them  to  it»  but  that  it  is  the  only  course 
hy  which  jusdce  can  now  be  done  them. 

"And  while,  dn  the  one  hand,  to  award  to 
tike  Tribe  the  net  proceeds  of  their  lands  would 
sorelv  be  no  nwre  than  just  to  them,  because 
practically  no  regard  is  paid  to  actual  value  by 
the  United  States  in  the  sales  of  public  lands; 
and  undeniably  the  real  market  value  of  these 
lands  which  the  Indians  might  have  realized, 
if  protected  in  their  poesession,  was  far  greater 
than  the  price  for  which  they  actually  sold;  on 
the  other  hand,  the  United  States  would  nei- 
ther have  lost,  paid,  nor  expended  anything 
whatever,  but  would  only  haverefunded  to  the 
Choctaws  the  surplus  remaining  on  hand  of  the 
proceeds  of  their  own  lands,  after  having  repaid 
themselves  every  dollar  expended  for  the  benefit 
of  the  Choctaws;  and  that,  after  having  had 
the  use  of  this  si^lus  for  many  years  without 
interest,  and  when,  according  to  the  estimates 
of  the  General  Land-Office,  it  would  really 
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amount  to  little  more  than  half  of  what  might 
be  recovered  in  a  court  of  equity,  if  the  case 
were  one  between  individuals,  as  will  appear 
by  the  comparative  statement  hereto  appended. 

"The  committee  accordingly  report  the  fol- 
lowing resolutions,  and  recommena  that  they  be 
adopted  and  made  the  award  and  judgment  of 
the  Senate  upon  the  questions  submitted  by  the 
Treaty  of  1855." 

The  Secretary  of  the  Interior  found  to  be  due 
to  the  Choctaw  Nation^  in  his  statement  of  ac- 
count in  conformity  with  the  resolutions  and 
decision  of  the  Senate  under  the  Treaty  of  1855, 
the  sum  of  $2,981,247.80.  This  balance  was 
reached  by  crediting  them  with  the  proceeds  of 
the  sales  of  the  lan&  ceded  by  them  under  the 
Treaty  of  September  27, 1830,  made  up  to  Janu- 

Sj  1,  1859,  addinff  for  the  unsold  residue  of 
d  lands  their  estimated  value  at  12^  cents  per 
acre,  amounting  to  $8,078,614.80  in  the  aggre- 
gate. Against  this,  deductions  were  charged, 
as  follows:  First,  the  cost  of  the  survey  and 
sale  of  the  lands  at  10  cents  an  acre;  and,  sec- 
ond, payments  and  expenditures  under  the 
Treaty;  the  whole  amounting  to, $5,007,367. 50, 
resulting  in  the  balance  above  stated.  Some 
of  the  items  charged  as  payments  and  expend- 
itures in  this  account  are  objected  to  on  the  part 
of  the  Choctaw  Nation  in  this  suit,  and  we  are 
asked  to  restate  the  account.  If,  however,  we 
felt  at  liberty  to  enter  into  such  an  examination 
of  this  account,  we  see  nothing  in  the  evidence 
presented  by  the  record  to  show  that  the  items 
objected  to  were  not  properly  chargeable.  The 
result  therefore,  is  to  establish  the  balance 
found  by  the  Secretary  of  the  Interior  as  the 
true  amount  due,  ascertained  according  to  the 
principle  adjudged  by  the  Senate  in  its  award, 
and  which  we  luive  declared  to  be  the  equitable 
rule  of  settlement  between  the  parties.  From 
this  is  to  be  deducted  the  payment  of  $200,000 
made  under  the  Act  of  March  2, 1861. 

This  disposes  of  all  questions  of  difference  in- 
volved in  wis  suit  arising  under  treaties  prior 
to  that  of  1855,  except  for  unpaid  annuities,  as- 
certained by  the  court  of  claims  to  amount  to 
the  sum  of  $59,449.82,  which  is  to  be  included 
in  the  judgment 

There  is,  however,  another  controversy  aris- 
hig  under  the  Treaty  of  1855.  The  first  article 
of  that  Treaty  fixed  definitely  the  boundary  of. 
the  territory  ceded  to  the  Choctaw  Nation  by 
the  Treaty  of  1820.  It  is  found  as  a  fact  by  the 
court  of  claims,  that,  in  the  location  of  the  line 
which  was  surveyed  under  the  authority  of  the 
United  States,  and  fixed  as  the  permanent 
boundary  between  the  State  of  Arkansas  and 
the  Indian  countay  by  the  Act  of  Coneress  of 
March  8, 1875,  18  Stat,  at  L.  476,  the  Govern- 
ment made  a  mistake,  whereby  they  embraced 
in  the  territory  appropriated  by  the  United 
States  as  part  of  the  public  lands,  186,204^ 
acres  of  Indian  lands,  the  value  of  which,  as 
ascertained  by  the  court  of  claims,  is  $68,102. 
This  is  a  just  and  valid  claim,  for  which  the 
petitioner  is  entitled  to  recover. 

The  final  result  is  that  the  Choctaw  Na- 
tion is  entitled  to  a  judgment  against  the 
United  States  for  the  following  sums:  First, 
|2,981,247.80,  subject  to  the  deduction  of 
$250,000  paid  under  the  Act  of  1861;  second, 
for  unpaid  annuities,  $59,449.32;  third,  for 
lands  tfJLcn  in  fixing  the  boundary  between  the 
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Slate  of  Arkansas  and  the  Choctaw  Nation, 
$68,102. 

ThejudgrMfUcfihs  Churt  ^  Olaimi  is  there- 
fore  recereed  and  the  eauee  ie  remanded  to  thai 
court,  with  instruetionM  to  enter  a  judgment  in 
eoi\formi1y  teith  this  opinion;  and  it  is  to  or- 
dered. 
True  oop7.   Test: 

James  H.  MoKenney.  Clerk,  Sup.  Oourt,  U.  8. 

Mr.  Ghirf  Justice  Waite  dissenting: 
I  regret  to  find  myself  unable  to  agree  to 
this  judgment.  If  the  United  States  had  au- 
thorized suit  to  be  brought  against  them  on  the 
1^2]  Senate  award,  I  should  not  have  hesitated 
about  giving  Judgment  in  favor  of  the  Choc- 
taw Kation,  upon  the  facts  now  found  by  the 
court  below,  for  the  full  amount  due  according 
to  the  statement  of  the  Secretary  of  the  In- 
terior That  award  has  not,  in  my  opinion, 
been  abrogated  by  the  bringing  of  this  suit  It 
remains,  so  far  as  anything  appears  in  this  rec- 
ord, as  valid  and  as  binding  to-day  as  it  was 
when  made.  The  United  States  have  neglected 
to  pay  the  amount  awarded,  but  the  Choctaw 
People  have  never,  so  far  as  this  record  shows, 
released  them  from  their  obligation  to  pay. 
On  the  contrary,  it  'seems  always  to  have  ueeo. 
insisted  upon. 

This  suit  is  not  brought  upon  the  award,  but 
ux>on  the  Treaties,  and  it  is  to  be  determined,  in 
my  opinion,  according  to  the  legal  rights  of 
the  parties  now  existing  as  fixed  by  the  Treaties, 
without  regard  to  anything  that  was  done  by 
the  Senate  under  the  Treaty  of  1865.  The 
language  of  the  Jurisdictfonu  statute  is  this: 
"The  court  of  claims  is  hereby  authorized  to 
take  jurisdiction  of  and  try  all  questions  of 
difference  arising  out  of  treat)r  stipulations 
with  the  Choctaw  Nation,  and  renaer  judg- 
ment thereon;  power  is  hereby  granted  the 
said  court  to  review  the  entire  question  of  dif- 
ferences de  novo,  and  it  shall  not  be  estopped  by 
any  action  or  award  made  by  the  Senate  of  the 
United  States  in  pursuance  of  the  Treaty  of 
1855."  This,  as  it  seems  to  me,  means  no  more 
than  that  the  questions  of  difference  are  to  be 
tried  de  novo,  as  far  as  the  awud  is  concerned. 
A  judgment  is  to  be  rendered .  This  implies  that 
the  proceeding  is  to  be  judicial  in  its  character, 
and  that  the  judgment  is  to  be  -in  accordance 
with  the  principles  ^veming  the  rights  of 
parties  in  the  administration  of  justice  by  a 
court.  The  Senate,  however,  were,  by  the 
Treaty  of  1865,  made  srbitrators,  and  they 
were  mvested  with  power  to  determine  wheth- 
er the  Choctaws  were  "entitled"  legally  to  the 
proceeds  of  their  lands,  and,  if  not,  whether 
they  ought,  under  all  the  circumstances  of  the 
case,  to  be  "allowed"  such  proceeds.  The 
Senate  could  consider  and  act  upon  the  moral 
obligations  of  the  United  States;  but  neither  we 
nor  the  court  of  claims  can  do  more  than  en- 
force theu-  legal  liabilities. 
[43]  What,  then,  are  the  legal  obligations  of  the 

United  States  under  the  Treaties  at  this  time, 
leaving  the  Senate  award  entirely  out  of  ^ew? 
The  jurisdictional  statute  neither  waives  nor 
abrogates  the  release  which  was  executed  under 
the  Act  of  July  21, 1862.  ThQ  same  is  true  of 
the  Treaty  of  1866.  By  the  Act  of  1862  pay- 
ments were  to  be  made  in  cash  to  claimants 
under  the  fourteenth  article  of  the  Treaty  of 
1880,  for  the  amoimt  of  the  scrip  which  had 
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been  awarded  under  the  Act  of  Augost  S8» 
1842,  but  not  delivered,  provided  ''that  the 
final  payment  and  satisfaction  of  said  awards 
shall  be  first  ratified  and  approved  as  a  final 
release  of  all  claims  of  stieh  parties  under  the 
fourteenth  article."  That  release  was  executed 
on  the  6th  of  November,  1852.  The  Treaty  of 
1856  recites  that  "The  Choctaws  contend  that, 
by  a  just  and  fair  construction  of  the  Treaty  of 
September  27, 1880,  they  are  of  rieht  entitled 
to  the  net  proceeds  of  the  lands  ceded  by  them 
to  the  United  States  under  said  Treaty,  and 
have  proposed  that  the  question  of  their  right 
to  the  same,  together  with  th^  whole  subject 
matter  of  their  unsettled  daims,  whether  nar 
tional  or  individual,  against  the  United  States, 
arising  under  the  various  provisions  of  said 
Treaty,  shall  be  referred  to  the  Senate  of  the 
United  States  for  final  adjudication  and  ad- 
justment." In  view  of  this  recital,  we  are  to 
construe  Article  XI,  of  the  Treaty,  which  is  in 
these  words: 

"The  Government  of  the  United  States  not 
being  prepared  to  assent  to  the  daim  set  up  un- 
der the  Treaty  of  September  the  twenty-seventh, 
eighteen  hundred  and  thirty,  and  so  earnestly 
contended  for  by  the  Choctaws  as  a  rule  of  set- 
tlement, but  justly  appreciating  the  sacrifices, 
faithful  services,  and  general  good  conduct  of 
the  Choctaw  People,  and  being  desirous  thai 
their  rights  and  daims  against  the  United 
States  shall  recdve  lust,  f&,  and  liberal  con- 
sideration, it  is  therefore  stipulated  that  the  fol 
lowing  questions  be  subn^tted  for  adjudica- 
tion to  the  Senate  of  the  United  States: 

"First.  Whether  the  Choctaws  are  entitled 
to,  or  shall  be  allowed,  the  proceeds  of  the  sale 
of  the  lands  ceded  by  them  to  the  United 
States,  etc.,"  or 

"Second.  Whether  the  Choctaws  shall  Ix. 
allowed  a  £poss  sum  in  further  and  full  satis- 
faction of  their  claims,  national  and  individual, 
against  the  United  States;  and,  if  so,  how 
much." 

Thus  the  whole  matter  was  referred  to  the 
Senate  to  determine  (1)  whether  the  Choctaws 
were  in  law  entitled  to  the  proceeds  of  the  sale 
of  thdr  lands,  and,  if  not,  then,  (2)  what,  un- 
der the  drcumstances,  would  be  a  fair  and 
liberal  settlement  of  all  the  matters  of  differ- 
ence, with  the  right  under  this  tirandi  of  the 
submission  to  "allow"  the  Choctaws  the  pro- 
ceeds, or  a  "gross  sum"  to  be  ascertained  in 
some  other  way.  The  Senate  dedded  that  thej 
were  not  entitled  to  the  proceeds  as  a  matter  of 
right,  but  that,  under  all  the  circumstances,  it 
would  be  fair  and  just  to  settle  on  that  basis. 
Had  the  same  power  been  granted  to  the  court 
of  claims,  I  siiould  not  hesitate  to  affirm  a 
judgment  to  the  full  amount  of  the  award  If 
placed  on  that  ground.  But,  as  has  been  seen, 
the  jurisdictional  statute  confines  the  jurisdic- 
tion of  the  courts  in  this  suit  to  a  determina- 
tion of  the  legal  rights  of  the  parties.  Under 
the  Treaty  the  Senate  could  do  what  was  fair 
and  just,  hut  we  can  only  adjudge  according 
to  law. 

This  court  agrees  with  the  Senate  conmiittee 
in  dedding  that  the  Choctaws  were  not  UgaUv 
entitled  to  the  proceeds  of  the  land.  In  that  I 
concur.  The  only  inquiry,  then,  is,  how  much 
must  be  paid  for  the  violation  of  the  Treaty  of 
1830  by  the  United  States.  If  the  release  stands, 
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tlwo  then  can  only  be  a  reooTeiy  for  the  t»n- 
Mtflfli  dainui  of  the  ChociawB,  natiooal  and  in- 
diridoaL  In  my  opinion^  the  release  has  not 
been  invalldatea  as  an  inatrument  bindioff  in 
law  by  the  findings  in  the  case.  The  United 
States  may  bave  Uken  advantage  of  the  neces- 
lities  of  the  Indians  and  exacted  a  hard  bar* 
^n,  but  the  bargain  was  made  and  both  par- 
ties promptly  earned  it  out  The  Senate,  un- 
der its  powers,  might  take  the  hardship  of  this 
bargain  into  account  and  go  behind  the  release, 
bat,  in  my  Judgment,  we  cannot.  All  that  re- 
maina,  then,  is  to  aacertain  what  is  legally  due 
from  the  United  States^  on  account  of  the  na- 
tional and  individual  claims  not  included  in 
that  settlement;  and  upon  this  I  am  entirely 
aatisfled  with  what  was  done  by  the  court  of 
claima.  I  think  the  Judgment  should  be  af- 
Aimed. 
Tkue  oop7.   Test: 

James  H.  MbKemuy,  Clerk,  Sup.  Court,  U.  8. 
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(Bee  8.  C.  Reporter's  ed.  nS-Mw) 

Bom  for  dale  of  intoxicating  liquon  lu  a  bnoK- 
age,a  nuimx/nee—hiU  to  dbatO'-^OMtUutionalitff 
tfStatuU  of  lowo'-wnflict  with  OivU  RMts 
8tatui68,  and  Fourtoonth  Amendment  to  Oon- 
tUhOian  of  United  Statm, 

Where  a  oomplaint  in  equity  was  filed  to  the  I>l8- 
trlct  Court  of  the  State  of  lowa.  under  sectton  1M8« 
Code  of  tbat  State,  as  amended  by  the  Twentieth 
General  Aaeembly,  alleging  that  the  defendants 
(the  appdlantB  here),  were  keeping  a  plaoe  for  the 
nle  of  intoxloatiiig  uquon  as  a  beverage,  and  sold 
tach  UgnoTS  for  such  purpose,  oontrary  to  the  law 
of  the  State,  and  asking  thatsuoh  plaoe  be  declared 
a  noisanoe  and  abated^and  that  a  preHminary  io- 
Jimctloii  be  ianied,  and  the  defendants  filed  their 
petition  for  removal  of  the  cause  to  the  Circuit 
umrt  of  the  United  States,  upon  the  ground  that 
the  statutes  under  whioh)the  proceedings  were  had 
and  which  the  Supreme  Court  of  Iowa  bad  declared 
?alid  were  in  violation  of  the  Civil  Rights  Law 
and  the  Constitution  of  the  United  States,  especiaUy 
the  Fourteenth  Amendment  thereof,  and  such  peti- 
tion was  granted,  and  upon  motion  of  plaintiff  in 
the  oircuit  court,  the  case  was  remanded,  upon  the 
groond  that  no  federal  question  was  involved ;  up- 
on impeal  from  that  decree,  this  court  being  equally 
divioed  in  opinion  upon  a  motion  made  nere  by 
apDeOee,  complainant  below,  to  dismiss  the  appeal, 
ana  afflrm  the  decree  of  the  oircuit  court  remand- 
big  the  oaiise,  suoh  decree  stands  affirmed. 

[No.  855.] 
JMndtied  Get.  If,  1886.  Decided  Oct.  M6, 1886. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  Diatrict  of  Iowa. 

Affirmed. 

KA2  motion  to  dismiss. 

On  the  4th  day  of  September,  1883,  com- 
plainant, a  citizen  of  Iowa,  filed  in  the  District 
Court  of  the  State  of  Iowa,  in  and  for  Dubuque 
County,  his  complaint  in  equity,  alle^ng  that 
the  defendants,  who  were  and  are  citizens  of 
Iowa,  at  their  place  of  business  in  the  City  of 
Dnbuque,  Iowa,  have  established  a  saloon  and 
place  lor  the  keeping  and  sale  of  intoxicating 
liquors;  to  wit,  whisky,  wine,  gin  and  beer, 
and  are  keeping  said  liquors  in  sua  saloon,  with 
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the  intent  to  sell  the  same  therein  as  a  beverage, 
contrary  to  the  provisions  of  section  1542  of  the 
Code  of  Iowa  as  amended  and  substituted  by 
the  Act  of  the  Twentieth  General  Assembly  of 
the  State  of  Iowa,  approved  April  3,  1884;  and 
further,  that  in  the  month  of  August,  1884, 
said  defendants  in  theif  said  saloon  sold  to 
dhrera  and  sundry  persons  intoxicating  liquors, 
contrary  to  the  provision  of  section  1540  of  the 
Code  of  Iowa,  aa  amended  by  said  Twentieth 
Qeneral  Assembly;  and  further,  that  said  de- 
fendants at  said  saloon,  have  since  the  15th  day 
of  July,  1884,  by  themselves,  their  agents  and 
servants  sold  and  continue  from  day  to  day  to 
sell  ssid  liquors  therein,  to  be  drank  as  a  bever- 
age, contrary  to  law. 

Complainant  therefore  prays  that  said  saloon 
may  be  adjudged  and  deoreed  to  be  a  nuisance, 
and  that  the  same  be  abated,  and  said  defend- 
ant be  enjoined  by  preliminary  injunction  from 
further  keeping  or  maintaining  said  saloon  for 
the  illegal  sale  of  intozicatinff  liquors,  and  also 
from  selling  the  same  in  said  saloon,  oontrary 
to  law ;  and  that  upon  final  hearing  said  in- 
junction be  made  perpetual. 

This  action  is  brought  under  the  provisions  of 
section  1548  of  said  Code  of  Iowa,  as  amended 
by  said  Twentieth  General  Assembly,  which 
enacta  that  in  cases  of  the  violation  of  the  pro- 
vision of  section  1540,  or  section  1542  of  said 
Code,  prohibiting  the  selling  or  keeping  for 
sale  intoxicating  liquors,  contrair  to  law,  the 
building  in  wmch  such  unlawful  selling  or 
keeping  with  intent  to  sell,  is  carried  on,  is  a 
nuisance ;  and  further  provides  that  any  citi- 
zen of  the  county  in  which  such  nuisance 
exists,  or  is  kept  or  maintained,  may  maintain 
an  action  in  equity  to  abate  and  enjoin  the 


On  the  twenty-first  day  of  September,  de- 
fendants filed  in  the  state  court  their  petition 
for  removal  to  the  Circuit  Court  of  the  United 
States,  upon  the  ground  that  the  statutes  afore- 
said were  in  violation  of  the  Civil  Rights  Law, 
and  the  Constitution  of  the  United  States,  es- 
pedally  tiie  Fourteenth  Amendment  thereof. 

Which  petition  was  allowed  and  the  case  re- 
moved. 

In  the  circuit  court,  defendants  amended 
their  petition  for  removal,  and  averred  therein: 

1.  That  they  were,and  for  five  years  past  have 
been,  citizens  of  Iowa. 

2.  That  lon^  prior  to  July  4,  1884,  they  had 
been  engaged  m  brewing  beer  and  selling  the 
same  at  wholesale,  and  have  kept  upon  their 
premises  a  room  and  bar  where  said  beer  so 
manufactured  is  kept  for  sale  at  retail;  which 
is  the  keeping  of  a  saloon  charged  in  the  peti- 
tion herein. 

8.  That  they  invested  in  said  business  of 
brewing  and  selling  beer  a  large  sum  of  money; 
to  wit,  the  sum  of  ten  thousand  dollars,  exclu- 
sive of  costs,  which  will  be  rendered  entirely 
worthless  if  plaintiff  succeeds  in  this  action. 

4.  That  there  has  been  no  trial  or  final  hear- 
hig  of  this  case. 

5.  That  plaintiff  has  filed  his  motion  for  a 
temporary  iniunction  to  restrain  defendants 
from  prosecutmg  their  said  business,  which  if 
allowed  will  work  an  irreparable  injury  to  de- 
fendants. 

6.  That  the  Twentieth  General  Aasembly  of 
Iowa  passed  an  Act  which  went  into  effect  July 
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4,  1884,  which  renders  hiehly  penal  the  proee- 
cutian  by  defendants  of  ueir  said  business. 

7.  That  under  provisions  of  said  Act  defend- 
ants can  be  deprived  of  their  property  and 
punished  with  heavy  penalties  for  being  en- 
gaged in  said  businefls,  without  the  right  of  a 
Jury  trial. 

8.  That  the  Supreme  Court  of  Iowa  has  ad- 
Judged  said  An  valid  and  in  full  force. 

9.  That  undor  said  Act  and  said  decision 
plaintiff  is  prosecutins'  this  action. 

10.  That  under  saia  law,  and  espodallv  un- 
der section  1526  of  said  Code  as  amended,  de- 
fendants are  denied  the  right  to  manufacture  or 
sell  beer  for  any  purpose  whatever,  on  account 
of  their  occupation. 

11.  That  said  law  and  said  decision  are  in 
dcro^tion  of  defendants'  ri^ts  as  guaranteed 
by  the  Constitution  of  the  United  States,  and 
especially  by  the  Fourteenth  Amendment  there- 
of, as  they  are  thereby  denied  the  equal  protec- 
tion of  the  law,  and  are  deprived  of  liberty  and 
property  without  due  process  of  law. 

18.  That  bv  said  decision  they  are  denied  the 
equal  protecuon  of  the  laws  of  Iowa. 

14.  That  said  laws  are  null  and  void,  as  con- 
trary to  said  Amendment,  but  the  Supreme 
Court  of  Iowa  has  refused  so  to  declare. 

The  plaintiff  thereupon  moved  to  remand  said 
cause  to  the  District  Court  of  the  State  of  Iowa. 

1.  Because  the  petition  for  removal  fafls  to 
state  facts  showing  that  defendants  were  en- 
titled to  remove  said  action  from  the  state  court 
under  the  provisions  of  section  641  of  the  Re- 
vised Statutes  of  the  United  States. 

2.  Because  said  petition  fails  to  state  facts  suf- 
ficient to  give  the  court  juiisdiction  of  said 
action. 

3.  Because  said  petition  fails  to  state  fkcts 
showing  that  defendants  are  denied  or  cannot 
enforce  in  the  Judicial  tribunals  of  the  State  of 
Iowa  any  rights  secured  to  them  by  any  law 
providing  for  the  equal,  civil  rights  of  citizens 
of  the  United  States,  or  of  all  persons  within 
the  jurisdiction  of  the  United  States,  within  the 
provisions  and  purview  of  section  641  of  the 
Revised  Statutes  of  the  United  States 

4.  Because  said  action  was  improper^  re- 
moved from  said  state  court,  as  it  Involves  no 
dispute  or  controversy  within  the  Jurisdiction 
of  this  court. 

The  following  order  was  thereupon  entered: 
"This  day  this  cause  coming  onto  be  heard, 
upon  the  motion  of  complainant  to  remand  the 
mme  to  the  state  court,  tne  complainant  having 
by  leave  of  court  heretofore  made,  filed  hS 
amendment  to  hisbiU  of  complaint  and  the  de- 
fendant, bj  leave  of  court  heretofore  given,hav- 
ing  filed  his  amended  petition  for  removal  of  said 
cause  into  this  court,  and  the  court,  having  read 
as  well  the  amended  pleadings  of  plaintiff,  and 
the  amended  petition  for  removal,  of  defendant, 
and  having  considered  the  same,  and  having 
heard  the  nid  parties  by  their  respective  coun- 
sel, and  being  fully  advised,  rrants  said  motion 
to  remand  made  bv  said  plaintiff,  upon  the 
ground  that  there  is  no  federal  question  in- 
volved in  said  cause.  It  is  therefore  ordered,  ad- 
Judged  and  decreed  that  said  cause  be  re- 
manded to  the  District  Court  in  and  for  Du- 
buque County.  Iowa,  from  which  it  came,  and 
that  the  plaintifl  recover  his  costs  in  this  court 
agninst  oafendants;  to  all  of  which  the  defend- 


ants,  by  their  counsel,  then  and  there  excepted. 

And  thereupon  the  defendants  in  open  court 
filed  their  peation  for  appeal  to  the  Supreme 
Court  of  the  United  States  from  said  decree,  and 
present  for  approval  their  ftfjMfs«i0af  bond.  The 
court,  after  argument  by  counsel  for  the  re- 
spective parties,  being  fully  advised,  allows  said 
appeal  to  the  supreme  court  and  approves  said 
iupersedeoi  bond,  wliich  is  done  accordingly. 

Upon  the  cause  beinir  docketed  in  this  court 
the  appellee  moved  to  dismiss  said  appeal  for  the 
reason  that  the  circuit  court  had  no  jurisdictioL- 
of  the  cause;  and  to  affirm  the  order.  Judgment 
and  decree  of  said  drcbit  court,  for  the  reason 
that  the  record  fails  to  show  that  anv  federal 
question  is  involved  in  said  cause:  ana  further, 
uiatit  ia  manifest  from  the  recoixl  that  said  ap- 
peal was  taken  for  delay  only,  even  in  case  it  be 
held  that  this  court  has  jurisdiction,  as  will  ap- 
pear from  the  brief  statement  herewith  sub- 
mitted. 

Meun,  Fouke  A  I^«m  and  McCeney  9^ 
O'Donnellt  for  appellants: 

The  only  keeping  of  a  saloon,  of  which  the 
complainant  complains,  is  the  sefUn^  within  the 
limits  and  upon  the  brewery  premises,  of  the 
beer  manufactured  in  the  brewery  erected  lon^ 
prior  to  the  passage  of  the  present  law,  and  that 
the  right  to  manufacture  Includes  aright  todis  - 
pose  of  the  product  of  such  manufacture:  for 
the  petition  for  removal  states  that  the  sale  of 
the  beer  manufactured  upon  said  premises  is  the 
keeping  of  a  saloon  alleged  in  the  bill  of  com- 
plamt,  and  not  other  or  different 

The  difference  between  the  facts  in  the  Kan- 
sas case  and  this  is  simp!  v  that  the  Kansas  mai> 
was  refused  a  permit  after  application,  while 
under  the  Iowa  law  he  is  in  effect  prevented 
from  making  application.  He  belongs  to  a  class- 
of  persons  to  whom  permits  are  absolutely  de- 
nied. 

State  V.  WaJfruff,  26  Fed.  Rep.  178;  Barts- 
meyet^s  (km,  18  Wall.  129  (85XL  S.  bk.  21,  L. 
ed.  929);  Munn  v.  IJUiwU,  94  U.  8. 141  (24: 
89);  8taU  v.  Mugler,  29  Kan.  202;  Lake  Vtew^ 
V.  Boee  HiU  Can,  Oo.  70  111.  192;  Sinniek- 
eon  V.  Jchneon,  17  K.  J.  L.  129;  Gardner  v. 
Newlmrgh,  2  Johns.  Ch.  162;  Davidwn  v  N.  0. 
96  U.  S.  104(24:  619);  Muttony.  Eeboken  L. 
dl.  Oo,  18  How.  276  (16:874). 

The  proposition  ougnt  not  to  be  suoceasfuDy 
challenged  that  the  Fourteenth  Amendment  hae 
extendi  federal  Jurisdiction,  without  limita- 
tion, over  all  classes  of  legistation  bv  the  State 
in  which  any  attempt  is  made  to  take  from  » 
citizen  his  me,  libertv,  or  property  without  due 
process  of  law,  or  which  deiues  to  any  persoik 
within  its  Jurisdiction  the  equal  protection  of 
the  law;  and  even  the  police  power,  when  it  at- 
tempts to  dq;nive  particular  persons  and  clssnce 
of  privileges  enjoyed  by  other  inhabitants,  and 
inflicts  burdens  upon  them  which  the  public  tX 
large  does  not  have  to  bear,  it  becomes  obnox- 
ious to  the  amendments  of  the  Federal  Consti- 
tution. 

Matter  qfJaofbe,  96  N.  Y.  96;  PiBOpU  y.  Otie^ 
90  N.  Y.  48;  WwnOiamer  v.  PiapU,  18  N.  Y. 
401;  Ooun^efBawta  Olwra  v.  SouJQum  Ae» 
JR.  Ooi  18  Fed.  Rep.  886;  Keeeinger  v.  Brick- 
houee,  27  Fed.  Bep.  888;  JfoA^n  y.  Ffeiffar.  Id« 
892. 

In  the  decision  of  nearly  all  of  the  quastioD* 
arising  under  this  Fourteenth  Amendment,  the 

119  U.& 


TowH  OF  Obbooit  t.  JmnmiOB. 


74-05 


oomt  itfldf  has  almost  always  been  divided. 
Gommeiicing  with  the  Slaughter  Houm  Catei 
(Bk.  81,  L.  ed.  894).  the  opiaion  was  delivered 
by  five  of  the  Judges,  the  other  foiir  dissenting; 
sod  but  one  concurrioi^  Judge  is  left  upon  the 
bench. 

In  Tenne$$deT.  Dams,  Strauder  y.  WbH  Va,, 
yiryiiua  ▼.  Biva,  Ex  parte  Virginia,  all  re- 
ported in  100  U.  S.  (Bk.  25,  L.  ed.  648  «<  ieq,), 
there  has  not  been  unanimity  In  the  opinions 
pronounced.  It  cannot  therefore  be  claimed 
that  there  is  a  fixed  and  unerrine  rule  of  decis- 
ion upon  the  construction  of  this  Amendment 

A  federal  question  does  not  depend  upon  the 
validity  of  the  daim  set  up  under  the  Gonstitu- 
tioD  or  laws.  It  is  enough  if  the  daim  inyolves 
a  real  and  substantial  dispute  or  oontroTer^ 
in  the  suit 

Q^ietu  ▼.  Va.  6  Wheat  264  (19  U.S.  bk.  6,  L. 
ed.  267);  Tennessee  v.  Davis,  100  U.  8.  264  (26: 
060);  Amn  t.  Kanioi,  111  U.  S.  462  (28:  487); 
Stonn  Y.  New  York,  115  U.  8.  257  (29:  890); 
Beuthem  Pac  IL  R  Ch.  r.  Oal.  118  U.  S. 
{anie,  103);  Tiek  Wo  Y.  Hapkini,  Id.  220. 

Were  these  cases  properly  remoyable  under 
section  641,  Rev.  Stat?  The  facts  of  the  pe- 
tition must  be  taken  as  true,  and  they  show  that 
these  petitioners,  by  the  enactments  complained 
of,  are  denied  certain  rights  as  dtizens  and  in- 
habitants of  the  United  States,  residing  in  Iowa, 
that  they  can  oi^  maintain  in  a  court  of  justice. 

Tick  Wo  Y.  Mi>pkiru  and  Tmne9$ee  y.  Davis, 
/Grander  y.  T9M   Va.  100  U.  8.  810 


JTmstv.  S.  p.  Adaoui,  Jed  Lake  and  III. 
H.  Beach,  for  appdlee: 

All  that  is  aougnt  to  be  done  in  this  proceed- 
ioff  is  to  compel  defendants  to  dose  up  their 
saJoon,  and  cease  to  maintain  the  nuisance  com- 
plained of.  No  punishment  or  penalty  is 
sooght  to  be  inflicted,  no  propertY  is  taken,  no 
Hberty  is  restrained,  except  the  liberty  to  main- 
tain a  nuisance,  and  that  restraint  is  sought  to 
be  accomplished  according  to  the  forms  of  long 
established  judicial  prooBedinffs.  The  onlY 
question  properly  raised  bY  this  record  is 
whether  the  State  has  the  rignt,  under  the  Con- 
ititntion  of  the  United  States,  to  prohibit  the 
sale  of  intoxicating  liquors  at  retau  as  a  bever- 
age. This  haa  been  aflOrmatlYdy  dedded  by 
this  court 

Bariemeyer  y.  /010a;.  18  Wall.  189  (85  U.  S. 
bk.  21,  L.  ed.  929);  B^  Oo.  y.  Mate.  97  U.  S. 
25(24:  989);  FoekT  Y.  JTonm,  112  U.  &  205 
(98:  680). 

Jfn  OKt^JtMltoWaite  announced  that  the 
JodgmaDt  below  was  qfirmed  ly  a  dmdtd 


1296]  AsTKUB  O'Maluet,  Appt.^  «.  J.  P.  Fablrt. 
0toe  B.  a  Beporter*S  ed.  f90D 
[No.  856.] 
BiAmiftei  wUhproeeding  ease  and  at  same  time. 

APPBAL  from  the  (Circuit  Court  for  the 
Korthem  District  of  Iowa. 
This  case  inYolYes  the  same  question  pre- 
sented upon  the  appeal  in  ScAmwttY.  0M,a9Ue. 

tiiu^a 


JTetirs.  Foiake  *  Lsron  and  MeCeney  * 
0*Doimell»  for  appellant. 

Messrs.  S.  P.  Adams,  Jed  Z^ke  and 
M.  H.  Beach*  for  appellee. 

The  judgment  beiow  in  this  case  was  also  aj- 
firmed  bif  a  divided  eourt. 


TOWN  OP  OREGON,  Plff.  in  Err., 

ELIZA  JENNINGS. 

(See  &  a  Reporter^  ed.  74rSft.> 

Municipal  bonds— lUinois  Staiuie-^fraud  and 
circumvention  in  execution  of  instruments-^ 
no  application  to  fraud  in  eonsidercUionr-^ 
recitals  in  bonds-'toum  estopped  by,  whenr-^ 
filling  vacancies  in  town  boardr^eUetion. 

L  Under  tbe  Ulinois  Statute  provldlnsr  that  fraud 
or  droumventlon  used  in  obtaining  the  execution 
of  certain  instrumentB  may  be  pleaded  in  bar  to 
aotlODfl  brouffht  on  such  instrumentB  bj  the  guilty 
party  or  by  an  anignee,  there  must  be  a  trick  or 
devloe  by  which  one  kind  of  instrument  Is  signed 
in  the  belief  that  It  Is  of  another  kind,  or  tbe 
amount  or  nature  or  terms  of  the  instrument  must 
be  mlsrepreseoted  to  the  siffner.  Fraud  afTectiuir 
the  oonsideratiOD  is  Insufficient. 

2.  Under  the  Statute  of  Illinois  relating  to  the  ap- 
pointment of  supenrlsori  to  fill  yaoancies.  It  Is  com- 
petent for  the  town  clerk  and  one  Justice  to  fill  a 
vacancy  caused  by  the  resignation  of  the  super- 
visor, aithou^  there  had  been  another  justice  of 
the  town,  such  Justice  having  resigned  and  no  suc- 
cessor having  been  elected. 

8.  If  the  supervisor  and  town  clerk,  they  being 
named  in  the  statute  under  which  the  bonos  were 
Issued  as  the  officers  to  sign  the  bonds  and  the  '*cor- 
porate  authorities**  to  act  for  the  town  In  issuing 
the  bonds,  decided,  and  so  certified  In  the  bond^ 
that  the  conditions  prescribed  by  the  popular  vote 
had  been  complied  with,  such  compliance  being  re- 
quired by  the  constitutional  and  statutory  pro- 
visions of  the  State,  the  town  is  estopped,  as  against 
a  Iwna  fide  holder,  from  asserting  that  such  condi- 
tions were  not  complied  with. 

4.  An  election  conducted  In  the  manner  required 
for  the  election  of  town  officers  was  an  election  with- 
in the  meaning  of  the  nUnois  Act  of  March  ao.  1809. 
providing  that  the  election  should  be  ^*  hold  and 
conducted  and  return  thereof  made  as  Is  provided 

S'  law,  and,  in  anv  village  or  city  as  is  provided  by 
e  law  under  which  the  same  is  Incorporated.** 
[No.   1150.1 
Submitted  Oct  19, 1886.  Deaded  Nov.  15, 188G. 

Fr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 
Affirmed. 

The  case  is  stated  by  the  court 

Mr.  James  K.  EdMtU*  for  plamtiff  in 
error: 

Amended  second  plea  averred  facts  which 
show  that  the  making  and  execution  of  the 
bonds  and  coupons  in  question  was  obtained  by 
fraud  and  droumvention.  This  defense  ^ 
based  upon  section  11,  chap.  78,  Rev.  Stat. 
HI.,  in  force  in  1870.  The  plea  shows  that  the 
railroad  company  (knowing  that  it  was  not  en- 
titled to  the  bonds),  through  its  attorney,  presi- 
dent and  directors,  entered  into  a  fraudulent 
conspiracy  to  confer  color  of  authority  as  super- 
visor of  the  Town  on  their  director  Potter,  in. 
order  to  procure  him  to  sign  the  bonds  in  be- 
half of  the  Town;  and  that  the  pretended  ap* 
pointment  of  Potter  as  supervisor  and  the  exe- 
cution of  the  bonds  by  him  took  place  at  the 
same  time»  and  as  parts  of  the  same  transaction 
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it  appean  that  aside  from  the  question  of 
fraud.  Potter*  a  appointment  as  supervisor  was 
iuYalid.  The  statute  then  in  foroe  provided 
Ihut,  in  case  of  a  vacancy  in  any  town  office. 
"  It  shall  be  lawful  for  the  justice  of  the  peace" 
of  the  town,  together  with  the  supervisor  and 
the  town  clerk,  "to  fill  the  vacancy  by  ap- 
pointment under  their  hands  and  seals ."  Will- 
iam Schultz  was  one  of  the  Justices  of  the 
peace  of  the  Town.  He  had  tendcored  his  resigna- 
tion, but  his  successor  had  not  been  elected  and 
qualified.  Under  the  Constitution  and  laws  of 
Illinois,  a  justice  of  the  peace  continues  in 
ofllce  until  bis  successor  !s  elected  and  quali- 
fied, notwithstanding  an  attempted  resignation. 

People  ▼.  Barnett,  100  IlL  882;  Bndger  y.  U. 
S,  exrel.  BoUe$,  (^  U.  S.  599  (Bk.  28,  L.  ed.  991); 
Const,  of  1848,  art.  IV,  §  27;  Const,  of  1870,  art. 
VI.  I  82. 

Schultz  was  therefore  still  in  office,  and  one 
of  the  officers  whom  the  people  of  the  Town 
bad  the  right  to  have  consulted  in  respect  to 
the  filling  of  any  supposed  vacancy  in  the 
office  of  supervisor. 

Orock^  v.  Crane,  21  Wend.  211,  218;  Bab- 

-eoek  V.  Lamb  and  Doty,  1  Cow.  288;  Louk  y. 

WoodM,  16  111.  262;  ife  parte  Eogera,  7  Cow. 

626  and  note;  WiUiamsy,  School  Dist,  21  Pick. 

«2:  HfeCoyy.  Curtice,  9  Wend.  17. 

The  third  plea  -shows  that  the  bonds  and 
•coupons  in  question  were  issued  in  violation  of 
-section  12,  article  IX  of  the  State  Constitution 
adopted  in  1870,  which  prohibits  municipal 
corporations  from  creating  indebtedness  to  ex- 
ceed 5  per  cent  on  the  assessed  value  of  the 
taxable  property  therein.  It  is  shown  that 
when  the  bonds  were  issued  the  Town  was 
4ilrcad^  indebted  in  excess  of  the  coDstitutional 
limitations,  and  tbat  the  bonds  were  not  issued 
**  ill  compliance  with  any  vote  of  the  people  " 
of  the  Town,  had  prior  to  the  adoption  of  the 
Constitution,  within  the  purview  of  the  saving 
clause  of  that  section.  The  adoption  of  the 
State  Constitution  containing  this  section  de- 
prives the  Town  of  all  power  to  create  any  fur- 
ther indebtedness  in  excess  of  the  constitutional 
limit,  except  so  far  as  such  power  was  reserved 
by  the  last  paragraph  of  the  section. 

lUchanan  v.  Litchfield,  102  U.  8.  278  (Bk. 
-26,  L.  ed.  188);  Sdtool  Diet,  v.  Stme,  106  U.  8. 
188  (Bk.  27,  Ti.  ed.  90);  Litchfield  y.  BaUou,  114 
U.  S.  190  (Bk.  29,  L.  ed.  182);  Princer.  City  of 
Quincj/,  105  m.  138,  215. 

By  the  express  terms  of  the  vote  the  bonds 
were  not  to  be  issued,  dated,  or  delivered,  and 
*'  siiid  vote  and  donation  of  |40,000  to  be  null 
and  void  unless  said  first  division  of  said  railroad 
shall  be  completed  and  equipped  as  aforesaid 
on  or  before  the  first  day  of  January,  A.  D. 
1871."  It  appears  that  the  railroad  company 
wholly  failed  to  comply  with  the  terms  of  the 
vote.  The  question  as  tc  whether  power  ex- 
ists in  a  municipality  to  issue  bonds  and  create 
indebtedness,  may  depend  on  extrinsic  facts,  not 
appearing  on  the  face  of  the  law. 

Northern  Bank  v.  Porter  Tp.  110  U.  S.  608 
(Bk.  28,  L.  ed.  258):  Dixon  Co,  y.  Field,  111  U. 
S.  96  (Bk.  28,  L.  ed.  865);  MerchanU  Batik  y. 
Bergen  Co,  116  U.  8.  890  (Bk.  29,  L.  ed.  481); 
Daviess  Co,  v.  Dickinson,  117  U.  8.  657  (Bk. 
129,  L.  ed.  1026). 

The  purchaser  was  bound  to  know  from  the 
tprms  of  the  ConstitutiAu  itself  that  there  was 
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no  power  or  authority  to  issue  the  bonds  unless 
it  could  be  done  in  compliance  with  the  yote. 
He  was  bound  to  take  notice  of  the  terms  of 
the  vote  which  appeard  of  reo(»d. 

Da'viess  Co,  y.  biekinson,  supra;  Buchanan 
y.  Litchfield,  102  U.  8.  289  (Bk.  26,  L.  ed. 
189);  Dixon  Co,  r.  Field,  supra. 

It  was  held  by  the  Supreme  Court  of  Illinois 
at  its  September  Term,  1870,  and  before  the 
bonds  in  question  were  issued,  that  a  railroad 
corporation  was  not  entitled  to  bonds  of  a  town 
yoted  on  conditions,  without  compliance  with 
the  vote. 

PeojOe  V.  Duteher,  56  Bl.  149. 

This  ruliniic  has  been  constantly  adhered  to. 

People  y.  Glann,  70  111.  282;  iWnfo  y.  Holden, 
91  IlL  446;  MidtOiport  y.  jEtna  Life  Ins,  Co, 
82  ni.  562;  Pec^  r  Jackson,  92  HI.  461;  Town 
of  Prairie  r,  Ltayd,  97  BL  191;  Wade  y.  Lor 
MoiUe,  112  Bl.  79. 

The  supervisor  and  town  clerk  had  no  im- 
plied authority  to  waive  compliance  with  the 
conditions  prescribed  by  the  yote  of  the  people. 

Rev.  Stat  Bl.  chap.  118, 17;  Town  of  BofAe 
y.  Kohn,  84  Bl.  292. 

As  to  questions  arising  under  the  fourth  plea 
the  only  vote  taken  was  at  a  special  town  meet^ 
ing,  presided  over  by  a  moderator,  and  not  at 
an  election  presided  over  by  the  three  judges  of 
election.  The  established  construction  of  the 
statutes  bearing  on  the  question,  in  the  state 
court  is,  that  a  vote  taken  at  such  town  meeting 
is  not  a  vote  taken  at  an  election  within  the 
meaniuff  of  sudi  statutes;  and  consequently 
where  the  statute  requires  the  vote  to  be  taken 
at  an  election  such  vote  taken  at  a  town  meet- 
ing is  not  a  vote  **  under  existinfi"  laws  "  as  re- 
quired by  the  saving  clause  to  said  section. 

Chicago  dkLKCo,  y.  MalUyry,  101  111.  688; 
LippineottY,  Pana,  92  BL  24. 

llie  Town  is  not  estopped  by  the  recitals 
contained  in  the  bonds  from  making  the  de- 
fenses now  interposed.  The  recitals  do  not 
purport  to  show  compliance  with  the  vote  of 
the  people  nor  with  the  constitutional  require- 
ment in  any  respect,  and  cannot  be  so  enlarged 
by  construction  as  to  embrace  the  same. 

Bue?ianan  y.  LiiehfiOd,  102  U.  8.  292  (Bk. 
26,  L.  ed.  141);  School  Diet,  y.  Stone  and  North- 
em  Bank  y.  Porter  Townsfiip,  supra;  Dixon  Co. 
y.  Field,  111  U.  8.  88  (Bk.  ^,  L.  ed.  360); 
Bates  Y,  Ind,  Sc/iool  Dist,  25  Fed.  Rep.  192; 
LidfmanY,  San  Francisco,  24  Fed.  Rep.  711. 

The  supervisor  and  town  clerk  i»uing  the 
bonds  were  not  authorized  to  decide,  conclu- 
sively, the  question  as  to  whether  these  con- 
stitutional requirements  had  been  complied 
with.  The  vote  under  which  it  is  claimed  the 
bonds  were  issued  was  taken  June  28,  1870.  If 
that  vote  was  properly  taken  at  a  town  meet- 
ing, then  the  moderator  who  presided  at  that 
meeting  canvassed  the  vote  and  decided  aB 
questions  pertaining  thereto,  and  the  clerk 
made  a  record  thereof  in  the  town  records.  If 
the  yote  should  haye  been  taken  at  an  election, 
then  the  election  returns,  made  by  the  judges 
thereof,  constitute  the  records  of  such  election. 
In  no  contingency  was  the  supcrviaor  or  town 
clerk  in  office  April  8,  1871  (when  it  is  con- 
ceded the  bonds  m  question  were  signed),  au- 
thorized by  law  to  make  any  decision  as  to  the 
result  or  indidity  of  an  election  held  prior  to 
July  2, 1870. 
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1  GioM,  Stat,  of  ni.  ed.  of  1809,  p.  748,  gg  14- 
n.  Id.  p.  247,  §§  28-82;  Northern  Bank  r. 
Fbrter  Jbwnakip,  110  U.  8.616  (Bk.  28,  L.  ed. 
261);  Dixtm  Oo.  v.  FiM,  111  U.  S.  94  (Bk.  28, 
L  ed.  864);  Davim  Oo,  t.  Diekinwn,  117  U.  S. 
657  rBk.  29,  L.  ed.  1026). 

Mr.  S.  W.  Paekard,  for  defendant  in  error. 

Mr.  Jtt$Uce  Blatehford  delivered  the  opin- 
ion of  the  comt: 

This  is  an  action  at  law  brought  in  the  Oir- 
[75]  cdtCourtoftheUnited  States  for  the  Northern 
District  of  Illinois,  by  Eliza  Jennings,  against 
the  Town  of  Oregon,  a  municipal  corporation 
fai  the  County  of  Ogle  and  State  of  Illinois,  to 
recover  $18,510,  the  amount  payable  by  198 
oonpons  of  $70  each,  cut  from  24  bonds  for 
$1,000  each,  purporting  to  have  been  issued  by 
that  Town.  The  following  is  a  copy  of  one  of 
the  bonds,  all  beinff  alike  except  as  to  the  num- 
ber and  the  time  men  due. 

"  United  Statbs  or  Amb&ioa. 

No.  29.  $1,000. 

8taU  qflUinaU,  OourUy  of  OgU 

Obbook  Town  Bond. 


Know  aU  men  by  iheoe  pretents,  That  the 
Town  of  Oregon,  in  the  County  of  Ode  and 
State  of  Illinois,  is  indebted  to  the  Ogle  and 
Carroll  County  Railroad  Company  in  the  full 
and  just  sum  of  one  thousana  dollars,  whidi 
•um  of  money  said  Town  agrees  and  promises 
to  pay  on  or  before  the  first  day  of  July,  1888, 
to  the  said  Ogle  and  Carroll  County  Railroad 
Company,  or  bearer,  with  interest  at  the  rate 
of  seven  per  cent  per  annum,  payable  annually, 
on  the  first  day  of  July,  at  the  office  of  the 
Farmers'  Loan  and  Tnust  Company  of  New 
York,  in  the  City  of  New  York,  upon  the  deliv- 
ay  of  the  coupons  severally  hereto  annexed, 
(or  which  payment  of  principal  and  interest, 
1<Q  well  and  truly  to  be  made,  the  faith,  credit  and 
property  of  said  Town  of  Oregon  are  hereby 
tolemnW  pledeed,  under  authority  of  an  Act 
of  the  General  Assembly  of  the  State  of  HI!- 
0018,  entitled  '  An  Act  to  Amend  an  Act  Enti- 
tled An  Act  to  Incorporate  the  Ogle  and  Car- 
roll County  Railroad  Company,^  whidi  said 
Act  was  approved  March  80,  1869. 

This  bond  is  one  of  a  series,  numbering  from 
91  to  00,  inclusive,  for  $1,000  each,  which 
bonds,  so  numbered,  together  with  another 
ttfies  numbered  from  1  to  20,  inclusive,  for  $500 
escb,  are  the  only  bonds  issued  by  said  Town 
of  Ore^n,  under  and  by  virtue  of  said  Act. 

In  witness  whereof,  the  supervisor  and  town 
derk  of  the  said  Town  of  Oregon  have  here- 
unto set  their  hands,  this  thirty-first  day  of  De- 
cember, A.  D.  1870. 

Fred.  EL  Mabsh,  Toum  Olork. 

E.  8.  Potter,  SupervUor." 

The  date  in  each  bond.  "  thirty-first  day  of 
December,  A.  D.,  1870,"  is  lithographed,  like 
Ihe  body  of  the  bond. 

On  the  back  of  each  bond  is  the  following 
certificate: 

"Auditob'8  Offiob,  Dlinois. 
Sprinofield,  June  5, 1871. 
I,  Charles  £.  Lippincott,  Auditor  of  Public 
Accounu  of  the  State  of  Illinois,  do  hereby 
certify  that  the  within  bond  has  been  registered 
U9  U.  8.  U.  8.  Book  80. 


hi  this  office  this  d«y.  imnaiiit  to  the  piovii- 
ions  of  an  Act  entitled  'An  Act  to  Fand  and 
Provide  for  Paying  the  Raflioad  Debts  of 
Counties,  Townships,  Cities  and  Towoti'  in 
force  April  16, 1869. 

In  testimony  whereof,  I  have  hereunto  tub- 
scribed  my  name,  and  affixed  the  seal  of  n^ 
office  the  aay  and  year  aforesaid. 

[fiBAL.]         0.  £.  IiIFFDICOTT,  AiUUtor,  P,  A." 

The  coupons  an  in  the  following  form,  vary- 
ing as  to  number  of  bond  and  date  of  payment: 

'« State  of  Illinois,  County  of  Ogle.  The 
Town  of  Oregon  wiU  pay  to  the  Ogle  and  Oar- 
roll  County  Kailroad  Company,  or  bearer. 
Seventy  Dollars  at  the  office  of  the  Farmerr 
Loan  i  Trust  Company  of  New  York,  in  the 
City  of  New  York,  on  the  first  day  of  July, 
IS'TO,  on  presentation,  being  one  yeur's  interest 
on  bond  No.  39. 

F.  H.  Marsh,  Clerk. 

B.  8.  PoTTSB,  Supernioor." 

The  action  was  tried  by  a  Jury,  which,  under 
the  instruction  of  the  court  to  do  so,  found  a 
verdict  for  the  phdntift,  for  $90,638.68.  and  a 
Judgment  in  her  favor  was  rendered  for  that 
amount,  with  costs.  The  defendant  has  sued 
out  a  writ  of  error. 

On  the  80th  of  March,  1869,  the  Legislature 
of  Illinois  passed  an  Act  (Private  L.  111.  1869, 
VoL  8,  p.  834),  with  the  title  set  forth  in  the 
bonds,  and  providing  as  follows: 

"  Section  1.  Be  it  enacted  by  the  PiBople  of  the 
State  of  lUinoie,  represented  in   the  General 


Aeembty,  That  the  several  Acts  entitled  '  An 
Act  to  Incorporate  the  Ogle  and  Carroll  Coun- 
ty Railroad  Company,'  approved  February  18, 
1857,  and  the  Act  entitled  '  An  Act  to  Amend 
an  Act  Entitled  an  Act  to  Incorporate  the  Ogle 
and  Carroll  County  Railroad  Company/  ap- 
proved February  34,  1859.  be  and  they  are 
hereby  so  amended  that  the  said  railroad  com- 
pany shall  be  authorized  and  empowered  to 
construct,  maintain  and  operate  their  said  rail- 
road, with  such  appendages  as  may  be  deemed 
necessary  by  the  directors,  in  accordance  with 
the  following  provisions. 

Sec.  3.  That  the  first  division  of  said  road 
shall  commence  on  the  east  bank  of  Rock 
River,  opposite  the  Town  of  Oregon,  in  said 
County  of  Ogle;  from  thence,  on  the  most 
eligible  route,  to  a  connection  with  the  Chicago 
ana  Northwestern  Railway,  or  with  any  other 
railroad  leading  to  the  C\ij  of  Chicago;  and  the 
second  divi»ioD  commencmg  at  said  point,  op- 
posite the  said  Town  of  Oregon  and  running 
Uience,  in  a  westerly  direction,  on  the  most 
eligible  route,  to  the  Mississippi  River." 

''Sec.  5.  That  the  several  towns,  villages 
and  cities,  organized  or  incorporated  under  any 
laws  of  this  State,  alon^  or  near  the  route  of 
said  railroad,  as  authorized  to  be  constructed 
under  the  original  Act  and  amendment  thereto 
or  under  this  Act,  or  that  are  in  anywise  inter- 
ested in  having  said  road  or  any  branch  or 
division  thereof  constructed,  may,  in  their  cor- 
porate capacities,  subscribe  to  the  stock  of  said 
company,  or  may  make  donations  thereto,  or 
may  lend  its  or  their  credit  to  said  company,  to 
aid  in  constructing  and  equipping  said  roaa,  or 
any  division  or  branch  thereof;  Provided,  That 
no  such  subscription,  donation,  or  loan  shall  be 
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made  until  the  same  duiU  be  voted  for  ae  here- 
inafter provided. 

Sec.  6.  That  whenever  tirenty  legal  voters  of 
any  such  towns,  villages  or  city  shall  present 
to  the  clerk  thereof  a  written  application,  re- 
questing that  an  election  shall  be  held  to  deter- 
mine whether  such  town,  village  or  city  shall 
subscribe  to  the  capital  stock  of  said  company, 
or  make  a  donation  thereto,  or  loan  money  or 
bonds  or  its  credit,  to  aid  in  the  construction  of 
said  road,  or  any  branch  or  division  thereof, 
stating  the  amoimt,  and  whether  subscribed, 
donated,  or  loaned,  and  the  rate  of  interest, 
and  the  time  of  payment,  such  derk  shall  re- 
ceive and  file  such  application,  and  immediately 
Eroceed  to  post  written  notices  of  an  election  to 
e  held  by  the  legal  voters  of  such  town,  vil- 
lage or  d^,  which  notices  shall  be  posted  in 
ten  of  the  most  public  places  in  such  town,  vil- 
lage or  dty,  for  thirty  days  preceding  such 
election,  and  shall  state  fullv  the  object  of  such 
election;  and  such  dection  shall  be  held  and  con- 
ducted and  return  thereof  made  as  is  provided 
b^  law,  and,  in  anv  village  or  dty,  as  is  pro- 
vided by  the  law  under  which  the  same  is  incor- 
porated, and  an  additional  return  shall  be  made 
to  one  of  the  directors  of  said  companv.  Each 
elector  at  such  election  shaU  deposit  a  ballot  for 
said  subscription,  donation,  or  loan;  and  if  a 
majority  of  the  legal  voters  of  such  town,  village 
or  dty,  vodng  at  such  election,  shall  vote  for 
such  subscription,  donation  or  loan,  then  such 
town,  village  or  city  shall,  by  its  proper  corpo- 
rate authonties,  subscribe  to  the  stodc  of  said 
company,  or  donate  or  loan  thereto,  as  shall  be 
determined  at  said  election;  and  shall  issue  to 
the  said  raiboad  company  its  bonds,  in  such 
denominations  as  said  company  may  designate, 
not  less  than  one  hundred  doUars,  and  bouing 
Interest  as  may  be  determined  at  such  election, 
not  to  exceed  ten  per  cent  per  annum,  payable 
annually  at  such  place  as  such  company*  may 
designate:  whidi  bonds  shall  be  sinied  by  the 
supervisor  and  countersigned  hy  me  clerk  in 
towns  organized  under  the  township  organiza- 
tion law,  and  in  incorporated  villages  or  cities, 
rigned  by  the  president  of  the  boaid  of  trustees 
and  countersigned  by  the  clerk  or  by  the  d- 
fleers  having  similar  powers  and  duties  in  any 
such  village  or  dtv.  and  any  such  town,  village 
or  city,  so  subscribing,  donating,  or  loaning,  as 
aforc8aid,shallbvit8  proper  conx>rateauthority, 
annually  thereafter,  assess  and  levy  a  tax  upon 
the  taxable  property  of  said  town,  village  or 
dty,  sufQcient  to  pay  and  liquidate  the  annually 
accruing  interest  on  such  bonds,  and  so  much 
of  the  prindpal  thereof  as,  from  time  to  time, 
shall  become  due,  which  taxes  shall  be  levied 
and  collected  in  the  same  manner  as  oUier  cor- 
poration taxes  in  such  town,  village  or  dty; 
Prtnided,  That  for  the  payment  of  3ie  prind- 
pal thereof  such  tax  shall  not  exceed  two  per 
cent  per  annum." 

The  Town  of  Oregon  was  and  is  an  incor- 
porated town  or  township  situated  on  both  sides 
east  and  west  of  Rock  River,  and  embradng 
within  its  limits  a  village  called  Oregon,  on  the 
west  bank  of  the  river,  which  village  was  and 
Is  what  is  called  "the  Town  of  Oregon"  in  the 
second  section  of  the  above  Act  The  town 
was  such  a  town  as  is  described  in  the  fifth  sec- 
tion of  the  Act 
On  the  84th  of  May,  1870,  more  than  twenty 


legal  voters  of  the  Tovm  presented  to  the  derk 
01  the  Town  the  following  written  application, 
signed  by  them  in  conformity  with  section  6 
of  the  Act: 

"To  the  Town  Clerk  cfthe  Town  4ff  Oregon,  in 
ike  County  cf  Ogle,  and  Stats  r>f  lUinoie: 
The  undersigned,  legeH  voters  of  the  said 
Town  of  Oregon,  in  the  County  and  State 
aforesaid,  do  hereby  make  application  to  vou» 
and  request  that  an  election  shall  be  held  in 
said  Town,  under  the  provisions  of  an  Act  of 
the  General  Assembly  of  the  State  of  niinois, 
entitled  'An  Act  to  Amend  an  Act  Entitled  An 
Act  to  Incorporate  the  Ogle  and  Carroll  County 
Railroad  Company,'  approved  March  80.  A.D. 
1869,  to  determine  whether  said  Town  shall,  in 
its  corporate  capadty,  make  a  donation  to  the 
said  Offle  and  Carroll  County  Railroad  Compa- 
ny of  the  sum  of  f  orlv  thousand  dollars  in  the 
bonds  of  said  Town,  m  such  denominations  as 
said  company  may  designate,  not  less  than  one 
hundred  dollarB  each,  payable,  at  the  option  of  [80] 
said  Town,  within  twen^  years  from  tne  date 
of  thdr  issue,  bearing  interest  from  date  at  the 
rate  of  seven  per  cent  per  annum,  payable  an- 
nually, and  prindpal  and  interest  payable  at 
such  place  as  said  company  may  designate,  to 
aid  in  the  construction  of  the  first  division  of 
said  Ogle  and  Carroll  County  RaUroad;  said 
bonds  not  to  be  issued,  dated  or  ddivered  until 
said  company  shall  have  completed  said  first 
division  of  'said  railroad,  with  a  T  rail  weigh- 
ing not  less  than  forty-five  pounds  to  the  ys^» 
in  condition  to  run  trains  tnereon  from  a  con- 
nection or  intersection  with  the  Chicago  and 
Northwestern  Railway  to  a  point  at  and  within 
said  Town  of  Oregon,  within  one  half  mile  of 
the  east  bank  of  Kock  River,  and  shall  have 
equipped  the  same  with  rolling  stock  suffident 
to  operate  a  daily  train  to  and  from  said  Town 
for  the  accommodation  of  passengers  and 
freight,  nor  until  said  company  shall  have  re- 
leased said  Town  from  all  liabilities  on  account 
of  donations  heretofore  voted,  except  a  doner 
tion  of  ten  thousand  dollars  votea  by  said 
Town  on  the  ninth  day  of  December,  A.  D. 
1869,  said  vote  and  donation  of  forty  thousand 
dollars  to  be  null  and  void,  unless  said  first  dl* 
vision  of  said  railroad  shall  be  completed  and 
eauipped  as  aforesaid  on  or  before  the  first  day 
of  January,  A.  D.  1871;  but  in  case  the  same 
shall  be  so  completed  and  equipped  within  the 
time  aforesaid,  and  said  company  shall  execute 
and  deliver  said  rdease,  then  the  said  bonds  to 
be  deliverable  upon  the  demand  of  said  com- 
pany, and  to  bear  date  of  the  dav  of  delivery, 
iuid  we  request  that  immediate  notice  be 

given  of  such  dection,  and  that  tiiie  same  be 
eld  on  the  28d  day  of  June,  A.  D.  1870." 
Dated  this  24th  day  of  May,  A.  D.  1870.'' 

The  clerk  received  and  filed  the  application 
and  save  the  notice  required  by  section  6  of 
the  Act.  of  an  dection  to  be  held  June  28, 1870. 
the  notice  being  as  follows: 

"Meetian  JSoHee. 

"  Whareoi,  more  than  twenty  legal  voten  of 
the  Town  of  Oregon,  in  the  Comity  of  Ogle^  r^ 

and  State  of  Illinois,  have  presented  to  me,  ^ 

derk  of  said  Town,  a  written  applicatfon  r»> 
questing  that  an  dection  be  hdd  in  sidd  Town 
under  the  provisions  of  an  Act  of  the  General 
Assembly  of  the  State  of  Illinois,  entitied  'An 
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Actio  Ameod  an  Act  Entitled  an  Act  to  Incor- 
porate the  Ogle  and  Oanoll  County  Railioad 
Company,"  approved  March  80,  A  D.  1869,  to 
detennine  whether  said  Town  shall,  in  its  cor- 
porate capacity,  make  a  donation  to  the  said 
Ogle  and  Carroll  County  RaUroad  Company, 
of  the  sum  of  forty  thousand  dollars  in  the 
bonds  of  said  Town,  in  such  denominations  as 
said  company  may  dedgnate,  not  less  than  one 
bandied  dollars  each,  payable  at  the  option  of 
said  Town,  within  twenty  years  from  the  date 
of  issue,  bearing  interest  from  date  at  the  rate 
of  seren  per  cent  per  annum,  payable  annually, 
and  prindpal  and  interest  payable  at  such  place 
as  said  company  may  designate,  to  aid  in  the 
construction  of  the  first  division  of  said  Ogle 
and  Carroll  County  Railroad;  said  bonds  not  to 
be  issued,  dated  or  delivered  until  said  conipany 
shall  have  completed  said  first  division  oi  said 
Tailroad,  with  a  T  rail  weighing  not  less  than 
forty-five  pounds  to  the  yiura,  in  condition  to 
ran  trains  thereon  from  a  connection  or  intersec- 
tion with  the  Chicago  and  Northwestern  Rail- 
way, to  a  point  at  and  within  said  Town  of 
Or^n,  within  one  half  mile  of  the  east  bank 
of  Rock  River,  and  shall  have  equipped  the 
same  with  rolline  stock  sufficient  to  operate  a 
dafly  train  to  and  from  said  Town  for  the  ac- 
commodation of  passeneers  and  freight;  nor 
ODtll  said  company  shflSl  have  released  said 
Town  from  all  habiJity  on  account  of  donations 
heretofore  voted,  except  a  donation  of  ten 
thousand  dollars  voted  by  said  Town  on  the  0th 
day  of  December,  A.  D.  1880;  said  vote  of  forty 
thousand  dollars  to  be  null  and  void  unless  said 
first  division  of  said  railroad  shall  be  completed 
and  equipped  as  aforesaid,  on  or  before  the 
ilist  QAj  of  January,  A  D.  1871;  but  in  case 
the  same  shall  be  so  completed  and  equipped 
within  the  time  aforesaid,  and  said  company 
shall  execute  and  deliver  said  release,  then  the 
said  bonds  to  be  deliverable  upon  demand  of 
nid  company,  and  to  bear  date  of  the  day  of 
delivery. 

The  inhabitants,  legal  voters  of  the  said  Town 
of  Oregon,  are  therefore  hereby  notified  that  an 
dectioD  will  be  held  by  thelesal  voters  of  said 
Town,  at  the  court  house  in  said  Town  of  Ore- 
son,  on  Thursday,  the  28d  day  of  June,  A.  D. 
1870,  atO  o'clock  in  the  forenoon  of  said  day, 
for  the  object  and  purpose  of  voting  upon  and 
determining  the  matters  and  questions  herein- 
before and  m  said  written  application  set  forth 
and  contained. 

Given  under  mv  hand,  at  my  office  in  said 
Town  of  Oregon,  this  24th  day  of  May,  A.  D. 
1870. 

F.  H.  Mabsb,  JbiMi  Ol&rk  qfsaid  Tatm," 

The  election  was  held  on  the  day,  in  the 
Banner  and  with  the  result  stated  in  the  fol- 
lowing record  on  file  in  the  office  of  the  town 
ftek: 

"Pursuant  to  notice  given  according  to  law, 
the  voten  of  the  Town  of  Oregon,  County  of 
Ogle,  and  State  of  Illinois,  assembled  at  the 
ooort  house  in  Oregon,  at  0  o'clock,  A.  M.,  on 
Thursday,  the  28dday  of  June,  A.  D.  1870. 
The  meeting  was  called  to  order  by  the  town 
defk  and,  on  motion  of  W.  J.  Mix,  £.  J.  Rei- 
Ban  was  chosen  moderator  of  said  meetiug, 
and  was  duly  sworn  by  the  town  clerk.  Proc- 
lamation was  then  maoa  of  the  opening  of  the 


pollsy  which  were  kept  open  until  12  o'clock  M. , 
when,  on  motion  of  O.  Wilson,  thev  were 
closed  for  one  hour,  until  1  o'clock,  for  din- 
ner, by  proclamation  of  the  town  clerk.  At  1 
o'clock  the  polls  were  agitifn  proclaimed  open, 
and  were  kept  open  until  6  o'clock,  P.  M.,  proc- 
lamation being  made  half  hour  before  the  clos- 
ing of  the  polls.  At  the  hour  of  6,  P.  M.  the 
moderator  proceeded  to  count  out  Uie  ballots, 
until  they  were  all  counted,  which  number 
equalled  Uie  numbers  on  the  poll  list  The  bal- 
lots were  then  read  by  the  moderator,  and  re- 
sulted as  follows:  there  being  for  donation,  as 
stated  hi  the  notice,  one  hundred  and  sixty- 
three  votes;  against  donation,  as  stated  in  the 
notice,  twelve  votes.  The  result  being  public- 
ly read,  the  meeting  was  then  closed. 

£.  J.  Rbihak,  Moderator. 
Atlesi!  jr.  H.  Mabsh,  Town  Ol&rk." 
A  defeose  set  up  to  the  validity  of  the  bonds, 
in  the  amended  second  plea,  is  that  their  exe- 
cution was  obtained  by  fraud  and  drcumven- 
tion.  This  is  founded  on  the  following  facts: 
the  first  division  of  the  road  was  not  completed 
or  equipped  in  accordance  with  the  applicar 
tion,  and  the  notice  of  election,  and  the  vote, 
on  or  before  the  first  of  Januarv,  1871,  but  was 
completed  by  the  first  of  April,  1871.  On  the 
80th  of  December,  1870,  Mortimer  W.  Smith, 
supervisor  of  the  Town,  gave  to  the  town  clerk 
of  the  Town  his  written  resignation  of  the  of- 
fice of  supervisor  and  it  was  placed  among  the 
records  of  the  town  clerk's  office.  He  never 
afterwards  acted  as  supervisor.  The  Town  had 
by  law  one  sux)erv]sor  and  two  justices  of  the 
peace  and  one  town  clerk.  They  were  all  of 
them,  by  statute,  town  officers.  William 
Sdiultz  was  elected  one  of  the  justices  of  the 
Town  April  5, 1870,  and  duly  qualified  as  such 
April  0, 1870.  He  continuea  to  reside  in  the 
Town  unto  after  April  8, 1871,  and  during  the 
year  1871,  but  was  absent  from  the  Town,  and  in 
the  Citv  of  New  Tork,f  rom  December  26, 1870, 
until  about  January  6, 1871.  He  resigned  his 
office  on  March  2, 1871,  by  filing  his  resignation 
in  the  office  of  the  clerk  of  the  county,  who  en- 
tered it  of  record  according  to  law.  After  that 
he  did  not  act  as  a  justice.  A  succeasor  to  Schultz 
as  a  justice  was  elected  by  the  people  at  the  an- 
nual town  meeting  held  April  4, 1871,  and  not 
before,  and  such  successor  qualifled  April  8, 
1871,  and  was  comnussioned  April  15,  1871. 
James  H.  Cartwright  was  the  other  justice  of 
the  peace.  Frederick  H.  Marsh  was  the  town 
clerk. 

The  following  statutory  provisions  were  in 
force  in  lUinoiB  in  1870  and  1871 :  "  §  16.  Res- 
ignations of  the  office  of  justice  of  the  peace 
and  constable  shall  be  made  to  the  derk  of  the 
court  of  the  proper  county,  who  shall  immedi- 
ately enter  the  date  of  every  such  resignation 
in  toe  book  above  provided  for"  (that  is,  a 
book  to  be  kept  by  the  derk  of  the  county, 
in  which  he  was  required  to  enter  the  name  of 
every  justice  of  the  peace  and  constable  sworn 
into  office,  together  with  the  date  of  his  com- 
mission or  certificate,  and  the  time  of  his  being 
sworn  into  office):  "  which  book,  or  a  certifiea 
copy  of  an  entry  in  thesame,  shall  be  received 
in  evidence  in  all  courts  within  this  State." 
Gross,  Stat  1860,  Vol.  1,  8d  ed.  diap.  59.  p. 
894.  "1.  Whenever  any  town  shall  fail  to 
dect  the  proper  number  of  town  officers  to 


[83] 


[841 


74-95 


SuFRBUB  Court  of  ms  Uimiro  Statbb. 


Oct.  Tbr]^ 


[85] 


which  snch  town  may  be  entitled  hy  law,  or 
when  any  person  elected  to  any  town  office 
shall  fafl  to  goalify  as  such,  or  whenever  any 
vacancy  shall  happen  in  any  town  office  from 
death,  resignation,  removal  from  the  town^  or 
other  canse,  it  shall  he  lawful  for  the  Justices 
of  the  peace  of  the  town,  together  with  the  su- 
pervisor and  town  clerk,  to  flU  the  vacancy  or 
vacancies  occasioned  or  occurring  in  conse- 
quence of  either  or  any  of  the  causes  above 
spedfled,  by  appointment  by  warrant  under 
their  hands'  and  seals ;  and  the  persons  so  ap- 
pointed shall  hold  their  respective  offices  during 
the  unexpired  term  of  the  persons  in  whose 
stead  they  have  been  appointed,  and  untQ  oth- 
ers are  chosen  or  appointed  in  their  places,  and 
shall  have  the  same  powers  and  be  subject  to 
the  same  duties  and  penalties  as  if  they  had 
been  duly  chosen  by  the  electors.  2.  when- 
ever a  vacancy  shall  occur,  from  any  cause,  in 
any  or  either  of  the  offices  enumerated  in  the 
foregoing  section,  as  oomposiDg  the  board  of 
appomtment  for  the  appointment  of  town  offi- 
cers, in  case  of  vacancy,  it  shall  be  lawful  for 
the  remaining  officers  of  such  appointing  board 
to  fill  any  vacancv  or  vacancies  thus  occurring, 
except  in  cases  of  vacancv  in  the  office  of  jus- 
tice of  the  peace,  which  shall  be  filled  only  by 
election.  8.  When  any  appointment  shail  be 
made,  as  provided  in  the  two  preceding  sec- 
tions, the  officers  making  the  same  shall  cause 
the  warrant  of  appointment  to  be  forthwith 
filed  in  the  office  or  the  town  clerk,  who  sludl 
forthwith  give  notice  to  each  person  appoint- 
ed." Gross,  Stat.  1869,  Vol.  1, 8d  ed.  chap.  103 
d,  art.  7,  pp.  750,  751. 

On  the  8d  of  April,  1871,  Cartwright  (the 
remaining  justice)  and  Marsh  (the  town  clerk 
met  at  the  office  of  the  town  clerk,  and,  by  a 
paper  then  signed  by  each  of  them,  appointed 
Elias  S.  Potter  to  fill  the  vacancy  in  the  office 
of  supervisor  caused  by  the  resignadon  of 
Smith,  and  ordered  the  clerk  to  give  the  certifi- 
cate of  appointment  to  Potter.  The  paper  bore 
date  the  81st  of  December,  1870,  and  was  filed 
in  the  office  of  the  town  clerk  on  the  8d  of 
April,  187^  On  the  same  8d  of  April,  a  prop- 
er official  bond,  executed  on  that  day  by  Pot- 
ter and  two  sureties,  but  bearing  date  the  81st 
of  December,  1870,  was  filed  in  the  office  of 
the  town  derk,  with  an  oath  of  office  signed 
and  sworn  to  by  Potter  before  Cartwright  on 
the  same  8d  of  April,  but  purporting  to  have 
been  subscribed  and  sworn  to  on  the  Slst  of 
December,  1870.  On  the  same  8d  of  April 
Potter,  as  supervisor,  and  Marsh,  as  town  clerk, 
signed  the  bonds  and  the  coupons,  and  deliver- 
ed them  to  the  president  of  the  railroad  com- 
pany. One  Dwight  was  elected  supervisor  of 
the  Town  at  the  regular  annual  town  meeting, 
held  on  April  4,  1871,  and  assumed  the  office 
April  10,  1871,  and  held  it  for  the  ensuing 
year.  It  ivas  known  to  all  parties  that  this 
town  meeting  was  to  be  held,  and  it  is  alleged 
that  the  officers  of  the  railroad  company  con- 
spired with  Cartwright  and  Marsh  to  procure 
the  appointment  of  Potter  as  supervisor,  so  that 
the  bonds  might  be  issued  before  the  election 
bythe  people  of  a  new  supervisor  on  April  4, 

The  Statute  of  Illinois  as  to  fraud  and  dr- 
cumvention,  set  m  and  relied  on,  is  as  follows: 
"11.  If  any  fraud  or  dnnimvention  be  used  in 
US 


obtaining  the  making  or  executing  of  any  of 
the  instruments  aforesaid"  (that  is,  any  note, 
bond,  bill  or  other  instrument  in  writmg,  for 
the  payment  of  money  or  property,  or  the  per- 
formance of  covenants  or  oordttions)  "  such 
fraud  or  circumvention  may  be  pleaded  in  bar 
to  any  action  to  be  brought  on  any  such  iDstru- 
ment  so  obtained,  whether  such  action  be 
brought  by  the  party  committing  such  fraud 
or  circumvention,  or  any  assiniee  or  assigneeB 
of  such  instrument."  Gross,  Stat  1869,  YoL  1» 
8d  ed.  chap.  78.  p.  462. 

The  court  refused  to  submit  to  the  juir,  and 
we  think  properly,  any  question  as  to  whether 
the  making  or  execution  of  the  bonds  and  cou- 
pons was  obtained  by  firaud  or  circumvention. 

Even  if  the  statute  applies  to  town  bonds  and  [891 
their  coupons,  no  fraud  or  imposition  was 
practiced  on  Potter  or  Marsh  to  induce  them  to 
sign  these  bonds  and  coupons.  They  knew 
what  they  were  signing  ana  signed  intentional- 
ly. The  fraud  or  drcumvennou  intended  by 
the  statute,  which  only  embodies  a  rule  of  the 
common  law,  is  not  that  which  goes  merely  to 
the  consideration  of  the  instrument,  but  it  must 
go  to  the  execution  or  making ;  and  there  must 
be  a  trick  or  device  by  which  one  kind  of  in- 
strument is  signed  in  the  belief  that  it  is  of  an- 
other kind,  or  the  amount  or  natiure  or  terma 
of  the  instrument  must  be  misrepresented  to 
the  signer.  No  different  ruling  as  to  the  stat- 
ute has  ever  been  made  by  the  Supreme  Court 
of  Illinois,  especially  in  a  case  where,  as  here, 
the  holder  of  the  instrument  is  a  bonafidehoid- 
er  of  it,  before  maturity,  for  a  valuable  consid- 
eration, without  notice.  In  Latham  v.  Smith, 
45  ni.  25,  decided  in  1867,  in  construing  this 
statute,  the  court  said  :  *'A  fraud  in  obtaining 
a  note  may  consist  of  any  artifice  practiced  upon 
a  person  to  induce  him  to  execute  it,  when  he 
did  not  intend  to  do  such  an  act.  Circumven- 
tion seems  to  be  nearly  if  not  quite  s^'nony- 
mous  with  fraud.  It  is  any  fraud  whcrclw  a 
person  is  induced  by  deceit  to  make  a  deed  or 
other  instrument.  It  mast  be  borne  in  mind 
that  the  fraud  or  covin  must  relate  to  the  ob- 
taining of  the  instrument  itself,  and  not  to  the^ 
consideration  upon  which  it  is  based.  It  is  no 
fraud  whidi  relates  to  the  quali^,  quantity, 
value  or  character  of  the  consideration  that 
moves  the  contract,  but  it  is  such  a  trick  or  de- 
vice as  induces  the  giving  of  one  character  of 
instrument  under  the  belief  that  it  is  another  of 
a  different  character ;  such  as  giving  a  note  or 
other  agreement  for  one  sum  or  thing,  when  it  ro-ii 
is  for  another  sum  or  thing;  or  as  giving  a  note  L^"! 
under  the  belief  that  is  a  receipt."  This  ruling 
was  followed  in  SfUpley  v.  Carroll,  45  III.  285; 
EUioU  V.  Le9inff9,  54  III.  213;  and  Maxcyy, 
Williamson  Co.  72  III.  207. 

It  is  also  contended  that  the  appointment  of 
Potter  as  supervisor  was  invalid,  because 
Schultz,  though  he  had  resigned  as  justice,  le- 
gally continu^  in  office  till  his  succcs<%or  was 
elected,  and  yet  took  no  part  in  the  appoint- 
ment. But  It  is  plain,  we  think,  that,  within 
the  language  and  meaning  of  the  statute,  as  re- 
spects the  four  members  of  the  appointing 
hoajtd  designated  by  statute,  two  of  them  were 
out  of  office  so  far  as  their  acting  as  such  mem- 
ber? was  concerned.  The  supervisor  and 
Schultz  had  resigned,  and  their  offices  were  va 
cant,  and  it  was  lawful  for  the  remaining  two 

110  U.H. 


Ittft 


TowH  OF  Obbqok  t.  Jsmmicw. 


74-96 


officers  to  flu  the  racaocy  in  the  office  of  super- 
Tiaor.  No  authority  to  which  we  are  referred 
holds  to  the  contrary.  Where  a  town  is  trying 
to  escape  the  enforcement  of  its  liahility  to 
creditors  through  the  resisnation  of  an  officer 
on  whom  process  is  to  oe  served,  and  the 
failure  to  supply  Wb  place,  the  resigning  officer 
is  rightly  hdd,  quoad  creditors,  to  continue  in 
office,  subject  to  the  service  of  process,  till  his 
successor  qualifies.  In  the  present  case  there 
was  not  only  a  ^'vacancy"  in  the  office  of  super- 
▼isoi,  for  the  purpose  oi  filling  it,  under  section 
1,  but  there  was  a  vacancy  in  the  office  which 
Schultz  had  hdd,  for  the  purpose  of  the  action 
of  Cartwright  and  Marsh  alone,  as  (he  remain- 
ing officers  of  the  appointing  board,  to  appoint 
a  supervisor,  under  section  2.  On  any  other 
construction,  as,  by  section  2,  a  vacancy  in  the 
Mce  of  justice  can  be  filled  only  bv  election,  a 
town  would,  in  case  of  a  vacancy  in  the  office 


of  justice,  have  to  go  without  a  supervisor,  in 
case  of  a  yacancy  in  his  office,  till  a  Justice 
could  be  elected. 

Another  defense  is  set  up,  under  the  amended 
third  plea,  founded  on  section  12  of  article  9  of 
the  Constitution  of  Illinois,  which  went  into 
effect  August  8, 1870,  and  provides  as  follows: 
"Sec  12.  1^0  county,  city,  township,  school  dis- 
trict or  other  municipal  corporation  shall  be  al- 
lowed to  become  indebted  in  anv  manner  or  for 
anv  purpose,  to  an  amount,  including  existing 
[91]  indebtedness,  in  the  aggr^^te  exceeding  five 
per  centum  on  the  value  of  the  taxable  property 
therein,  to  be  ascertained  by  the  last  assessment 
for  the  state  and  county  taxes  previous  to  the 
incurring  of  such  indebtednoBS.  Any  county, 
city,  school  district  or  other  municipal  corpo- 
ration, incuiringanv  indebtedness  as  aforesaid, 
ihall,  before  or  at  the  time  of  doing  so,  provide 
for  the  ooUection  of  a  direct  annual  tax  suffi- 
cient to  pay  the  hiterest  on  such  debt  as  it  falls 
due,  and  also  to  pay  and  discharge  the  princi- 
pal thereof  within  twenty  years  from  the  time 
of  contracting  the  same.  This  section  shall  not 
be  construed  to  prevent  any  county,  city,  town- 
ibip,  school  district  or  other  munidpid  corpo- 
nition  from  issuing  their  bonds  in  compliance 
with  any  vote  of  the  people  which  may  have 
been  had  prior  to  the  aooptionof  this  Constitu- 
tion, in  pursuance  of  any  Uiw  providing  there- 
for." 

It  appearing  that,  when  the  bonds  in  question 
m  this  suit  were  issued,  the  debt  of  the  Town 
was  already  greater  than  five  per  centum  on  the 
value  of  its  taxable  property,  as  ascertained  by 
the  assessment  for  1870,  it  is  contended  that 
the  bonds  could  not  be  lawfullv  issued,  except 
in  compliance  with  the  vote  of  June  23,  1870, 
tod  in  conformity  with  the  conditions  imposed 
by  that  vote,  one  of  which  was  the  completion 
and  eauipment  of  the  first  division  of  the  road 
CD  <»'  oefore  Januarv  1, 1871,  and  that  that  con- 
dition was  not  observed.  The  question  is 
•ought  to  be  made  one  of  power  or  authority  to 
iasue  the  bonds  within  the  rules  laid  down  by 
this  court  as  applicable  even  in  the  case  of  bonds 
in  the  hands  of  a  bona  j^  holder. 

At  the  time  the  bonds  in  question  were  issued, 
t  statute  enacted  April  16, 1869,  was  in  force  in 
Illinois,  aecUon  7  of  which  (Gross,  Stat.  1869, 
Vol.  1,  3d  ed.  p.  656)  provided  that  any  town 
dumld  have  the  right,"  upon  making  any  sub- 
ictipdon  or  donamn  to  any  xailioad  company,  | 
U9  U.  8. 


to  prescribe  the  conditions  upon  which  such 
bonds,  subscriptions  or  donations  shall  be  made, 
and  such  bonds,  subscriptions  or  donations  shall 
not  be  valid  and  binding  until  such  conditions 
precedent  shall  have  been  complied  with." 

The  language  of  this  statute  wat  as  impera- 
tive as  1b  that  of  the  Constitution  of  1870  in  re- 
gard to  complying  with  the  conditions  con- 
tained in  any  vote  of  the  people;  and  section  6 
of  the  Act  of  March  30, 1869,  before  dted,  pre- 
scribes that  the  proper  corporate  authorities  of 
the  town  sliall  make  the  donation  or  subscrip- 
tion, "as  shall  be  determined  at  said  election." 

In  respect  to  this  compliance  with  the  condi- 
tions imposed  by  the  vote  of  the  people,  whether 
the  question  is  to  be  regarded  as  arising  under 
the  provision  of  the  Constitution  or  that  of  a 
statute,  it  must  equally  be  regarded  as  conclud- 
ed bv  the  recital  m  the  bonds,  made  by  the  su- 
pervisor and  the  town  clerk.  Section  6  of  the 
Act  of  March  80, 1869,  provides  that  if  a  ma- 
jority of  the  legal  voters  of  the  tovni,  voting  at 
the  election,  vote  for  the  donation,  the  town 
shall,  by  its  "corporate  authorities,"  make  the 
donation  to  the  company,  "as  shall  be  deter- 
mined at  said  election/'  and  shall  issue  its  bonds 
to  the  company,  "which  bonds  shall  be  signed 
bv  the  supervisor  and  countersigned  by  the 
clerk,  in  towns  oiganized  under  the  township 
law."  Within  the  numerous  decisions  by  thu 
court  on  the  subject,  the  supervisor  and  the 
town  clerk,  thev  being  named  in  the  statute  as 
the  officers  to  sign  the  bonds,  and  the  "corpo- 
rate authorities''  to  act  for  the  town  in  issmng 
them  to  the  company,  were  the  persons  intrusted 
with  the  duty  of  deddinz,  before  issuing  the 
bonds,  whether  the  conditions  determined  at 
the  election  existed.  If  they  have  certified 
to  that  effect  in  the  bond,  the  Town  is  estopped 
from  asserting,  as  against  a  bona  JIde  holaer, 
that  the  conditions  prescribed  by  Uie  popular 
vote  were  not  complied  with.  They  state,  in 
each  bond,  that  the  faith,  credit  and  property 
of  the  Town  are,  by  the  bond,  solenmly  pledged 
for  the  payment  of  the  principal  and  interest 
named  in  it  "under  authority  of"  the  Act  of 
March  80, 1869,  reciting  its  title,  and  that  the 
60  bonds,  amounting  to  $50,000,  "are  the  only 
bonds  issued  by  said  Town  of  Oregon  under 
and  by  virtue  of  said  Act."  The  provision  in 
section  6  of  the  Act,  that  the  Town  shall,  by  its 

g roper  corporate  authority,  annually  assess  and 
jvy  a  tax  to  pay  the  interest  and  principal  of 
the  bonds,  is  a  warrant  for  the  pledge  made,  in 
the  bonds,  of  the  faith,  credit  and  property  of 
the  Town.  The  recitals  are  within  the  ad- 
judged cases  in  this  court,  as  to  the  effect  of 
recitals  in  bonds,  that  they  are  issued  "  under 
authority  of  "  a  specified  statute,  and  "  under 
and  by  virtue  of  "  that  statute;  and  they  estop 
the  Town  from  taking  the  defense  that  the  first 
division  of  the  road  was  not  completed  by  the 
time  specified,  as  against  the  plaintiff,  as  tibona 
fide  holder  of  the  bonds. 

In  Pana  v.  Bowler,  107  U.  S.  629, 589  [Bk.  27, 
L.  ed.'424,  428],  this  court  upheld  the  effec^ 
iveness  of  a  recital  in  bonds,  in  favor  of  hbona 
fide  holder,  as  against  an  alleged  defect  in  the 
mode  of  conducting  an  election,  held  prior  to 
the  adoption  of  this  same  Constitution  of  Illi- 
nois, the  bonds  being  issued  after  its  adoptiosi, 
although  that  instrument  forbade  the  iasmng  of 
the  bonds,  unless  thehr  issue  should  have  been 
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authorized  under  then  existin;;  laws,  bv  a  vote 
of  the  people  prior  to  the  adoption  of  the  Ck>n- 
•titution. 

The  present  case  is  directly  within  the  decis- 
ion of  this  court  in  Iru,  Oo.  y.  Bruee,  105U.  S. 
828  [Bk.  26,  L.  ed.  1121],  where  it  was  held  that 
recitals  in  bonds  estopped  a  town  in  Illinois,  as 
against  a  banafde  holder,  from  showing  that 
conditions  imposed  on  its  Uabili^  by  the  vote 
of  the  people  nad  not  been  complied  with,  al- 
thouffh  tne  statute  declared  that  the  bonds 
should  not  be  yalidand  binding  until  such  con- 
ditions precedent  had  been  complied  with. 
There  are  numerous  other  cases  in  this  court  to 
the  same  effect. 

The  provision  of  section  12  of  article  9  of  the 
Constitution  of  Illinois  did  not  introduce  any 
new  rule  of  evidence  in  regard  to  the  mode  of 
proving,  in  favor  of  a  &?na^  holder,  the  com- 
pliance with  the  vote  of  the  people,  but  left  the 
compliance  to  be  conclusively  established  in 
such  a  case  by  the  recital  in  the  bonds,  made  by 
the  designated  official  authorities. 

We  are  not  referred  to  any  decision  of  the 
Supreme  Court  of  Illinois,  made  i>rior  to  the 
issuing  of  the  bonds  in  question,  which  holds  to 
the  contrary  of  the  views  we  have  announced. 
The  case  oi  PioopU  v.  Dutchar,  56  111.  144,  de- 
cided at  September  Term,  1870,  was  a  mandor 
mus  applied  for  by  a  railroad  company  to  com- 
pel a  supervisor  to  subscribe  for  stock,  where 
conditions  imposed  b^  the  vote  of  the  town  had 
not  been  complied  with,  and  its  bonds  had  not 
been  issued.  The  f»a7i(2amitf  was  refused.  This 
direct  proceeding  is,  as  this  court  has  uniformly 
held,  a  very  different  thing  from  a  suit  on  the 
bonds  by  a  banaflds  holder,  the  cases  not  being 
analogous  or  goverued  by  tne  same  rules. 

A  defense  is  also  set  up,  under  the  amended 
fourth  plea,  founded  on  the  second  additional 
section  or  article  to  the  Constitution  of  Illinois, 
of  1870,  which  took  effect  July  2, 1870,  and  is 
in  these  words:  "  No  county,  citv,  town,  town- 
ship or  other  municipality  shaU  ever  be<x>me 
subscriber  to  the  capital  stock  of  any  railroad 
or  private  corporation,  or  make  donation  to  or 
loan  its  credit  in  aid  of  such  corporation;  'Pro- 
vided, Jknoever,  That  the  adoption  of  this  article 
shall  not  be  construed  as  affecting  the  right  of 
any  such  municipality  to  make  such  subscrip- 
tions where  the  same  have  been  authorized  un- 
der existing  laws,  by  a  vote  of  the  people  of 
such  municipalities  prior  to  such  adoption. '* 

The  bonos  in  question  having  bemifsued 
after  July  2, 1870,  and  the  requirement,  to  make 
them  valid,  being  that  they  must  have  been  au- 
thorized.under  laws  in  force  before  July  2, 1870, 
by  a  vote  of  the  people  of  the  Town  given  before 
that  date,  it  is  contended  that  they  were  not  so 
authorized,  because  the  vote  of  June  28, 1870. 
was  taken  at  a  town  meeting  held  and  presided 
over  by  a  moderator,  and  not  by  judges  of  elec- 
tion. Thearffument  made  i6,that  section  6  of  the 
Act  of  March  80, 1860,  provided  that  the  elec- 
tion should  "  be  held  and  conducted  and  return 
thereof  made  as  is  provided  by  law,  and,  in 
any  village  or  city,  as  is  provided  by  the  law 
under  which  the  same  is  incorporated;**  and 
that  a  town  meeting,  presided  over  by  a  mod- 
erator,'and  not  held  by  the  supervisor,  assessor 
and  collector,  as  Judges  of  election,  was  not  an 
"election,"  within  the  meaning  of  the  statute, 
and  so  was  not  an  election  "  under  existing 
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laws,"  within  the  meoning  of  the  Constitution. 

The  election  was  in  fact  conducted  in  the- 
manner  required  for  the  election  of  town  offi- 
cers, and  not  in  the  manner  required  for  eeneral 
elections.  We  are  of  opinion  that,  unaer  the 
Act  of  1969,  the  election  in  a  town  could  prop- 
erly be  conducted  in  the  manner  prescribed  by 
law  for  the  election  in  towns  of  town  officers; 
namely,  by  a  moderator  and  the  town  clerk— the 
town  clerk  having  given,  as  required  by  the  Act, 
the  prior  notice  of  the  election,  and  the  return 
of  tiie  election  being  filed  in  the  office  of  the 
town  derk,  and  the  two  officers  being  paid  l^ 
the  town  The  voting  for  town  officers  at  an- 
nual town  meetings  in  the  manner  prescribed 
therefor  by  the  Statutes  of  Illinois,  U  called  in 
those  statutes  an  "  election,"  and  this  special 
voting  in  the  same  manner  for  this  town  object 
was  an  "election,"  within  the  meaning  of  the 
Act  of  1860.  The  requirement  of  the  Act  is 
that  the  "  election  shall  be  held  and  conducted 
and  return  thereof  made  as  is  provided  by  law," 
and  not  "as  is  provided  by  law  for  general  elec- 
tions." If  a  town,  it  is  the  law  i)rovided  for 
town  elections.  If  a  village  or  city,  and  the 
law  of  its  incorporation  has  special  provisions, 
those  are  to  be  followed;  otherwise,  any  gen- 
eral law  as  to  village  or  city  elections  is  to  be 
observed.  As  the  procec^cUng  was  to  originate 
by  an  application  filed  in  the  town  clerk's  of- 
fice, so  the  same  officers  who  would  conduct  an 
ordinary  town  election  were  to  be  concerned 
with  this  election,  and  the  town  clerk's  office 
was  to  be  the  place  of  deposit  of  all  the  papers 
and  of  the  return  of  the  vote,  and  two  town  of- 
ficers were  to  issue  the  bonds.  None  of  ths  pro- 
ceedings were  to  be  coimected  with  the  county 
clerk's  office,  as  in  the  case  of  a  general  elec- 
tion. This  was  the  ruling  of  the  Supreme 
Court  of  Illinois,  in  a  case  decided  after  June 
28, 1870,  though  before  the.<<e  bonds  were  issued 
(People  V.  Butcher,  56  111.  144);  and  it  was  fol- 
lowed in  other  cases,  in  that  court,  after  the 
bonds  were  issued,  though  somewhat  modified 
more  recentiy.  We  think  it  was  the  correct 
ruling. 

The  questions  above  considered  cover  sub- 
stantially all  the  asriipments  of  error.  The  di- 
rection to  find  a  verdict  for  the  plaintiff  was 
proper. 

fiidgmefU  oMntied. 

TntbQojpj,  Teats 

James  H.  MoKemisj,  GtortE,  Sup.  Ooort,  U.  8. 


CHARLBS  W.   BUTTZ,   Exr.  of  Faijrois    [55] 
Pbbonto,  Deceased,  Appt.^ 

NORTHERN  PACIFIC  RAILROAD  COM> 
PANT. 

(See  &  a  Beporter*s  ed.  fl^TSL) 

Orani  of  Indian  lands  to  raOroad  company^ 
exUngtii^ment  of  Indian  title,  exclusively  for 
the  govemment~--relinquiehment  ef  title,  iohen 
took  place— upon  demtte  looaHon,  when  riffhts 


route  considered  flsDed—eonetruetion  ef  sectian 
S  of  Act  pf  July  t,  1864. 

lit  U.  R, 
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«L  Tbe  nsat  hy  4he  Aot  of  CoDgrem  of  Jolj  % 
Itti,  to  tbe  Northern  Paolflo  Railroad  Oompaaj,  of 
tenos  to  which  tbe  Indian  title  had  not  been  exiiii- 
guished^  operated  to  oooyey  the  fee  to  the  Oom- 
oany,  aubjeot  to  the  right  of  oooupancj  bj  the 

1  The  manner,  time  and  oondittona  of  extin- 
foldiing  sooh  rifrht  of  oooupanoy  were  ezoiucriyely 
matten  for  the  consideration  ot  the  govemmenl 
and  could  not  be  interfteed  with  nor  put  in  contest 

o.  _  r  Of  ibe  Sisietoaiind  Wohprttio 

tanoj.  Qf  niiiiifta  or  Sioujc  Indiana  f*>r  the  rt^lsti- 
<iui#hment  fjt  their  UTlo  was  ftccepti?d  on  the  part 
of  tb*?  UnlUxl  htiit43i4  wbeii  It  vrik^  apprcivtHl  by  the 
Sw rotary  of  tliH  rnf^rior.  *>d  tta^?  lt^tll  of  June.  1878. 
Tbut  njnr^nient  atlpulatJnjj  to  t>e  hEo^iu^  fn>m  Its 
^tp.  May  in,  1873*  flJiJl  the  Infllao.'*  hft  vinjr  retlrtKi 
friim  the  \niif\B  t-o  their  J^ftPrvAEiom^  the  rieUQ- 
qntihment  of  th^If  tXU^  so  far  as  the  LTnttt^l  St&tes 
y  cofic^rae>d,  held  to  hay^  then  talc^^n  pJaoe» 

t  Upon  the  djRflnlta  l4>CAtJun  i>f  tbe  lino  of  the 
milroiwl*  on  the  2eth  of  May,  lfi73^  the  ri\zht  <.>f  tlie 
Omipaa^,  freed  from  any  Iticumbnin™  of  the 
In'M^ti  tltifiL,  ImmedLutolF  uitiLchecI  t<>  i.ho  Hlti^ruute 
«?i^tioQH :  and  no  preenopu^e  r]|Lfhtcoii]<l  he  initirtUjd 
to  tt^e  land,  eo  Vong  ob  the  Indian  tivh>  w^  Mn^x^ia- 

a.  When  tbe  naerai  route  of  the  road  proyided 
1  of  til 


for  in  seotton  6  of  the  Act  of  July  2,  1801,  was 
flzed,  and  taifOrmatlon  thereof  was  given  to  the 
land  Department  by  the  flUng  of  a  map  thereof 
with  the  Secretary  of  the  Interior,  the  statute 
withdrew  from  sale  or  preemption  the  odd  sections 
to  the  extent  of  forty  miles  on  each  side  thereof; 
tnd,  by  WM*  of  precautionary  notice  to  the  public, 
tn  ezecutfye  withdrawal  was  a  wise  exercise  ox 
authority. 

1  The  general  route  may  be  considered  as  fixed, 
when  its  general  course  and  direction  aiB  deter- 
mined, after  an  actual  examination  of  the  country 
or  from  a  knowledge  of  it,  audit  is  designated  by  a 
line  on  a  map,  ahowln«r  the  general  features  of  the 
adjacent  country  and  the  places  through  or  by 
whicbitwm — -  ^  J 


7.  That  part  of  section  8  of  said  Act.  which 
ezoepts  from  the  grant  lands  reserved,  sold, 
granted  or  otherwise  appropriated,  and  to  which  a 
preemption  and  other  rights  and  claims  have  not 
attached,  when  a  map  of  definite  location  has  been 
filed,  does  not  inolude  the  Indian  right  of  occn- 
panc7  within  such  **  other  rights  and  claims ;  **  nor 
does  it  include  preemptions  where  the  sixth  section 
declares  that  the  land  shall  not  be  subject  to  pre- 
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^r^tiAf  Oct.  ge,  r7, 1386.  Decided  Nov.  IS,  1886. 

APPE  AX  from  the  Supreme  Court  of  the  Ter- 
litoty  of  Dakota.    Affirmed 

1^1     Statement  of  the  case  by  JTn  ./ttfeiM  Fields 
This  was  an  action  for  the  poeseadoii  of  • 
I  tntct  of  land  in  the  Territory  of  Dakota.    The 

^nM  below,  the  Northern  Padllc  Railroad 
Company,  aaserted  title  to  the  premises  under  a 
mnt  made  by  the  Aot  of  Congress  of  July  3, 
1861  The  defendant,  Peronto,  asserted  a  right 
to  preempt  the  premiaes  by  virtue  of  his  settle- 
ment  upon  them  under  the  preemption  law  of 
fiepCember  4, 1841,  and  that  his  right  thereto 
wss  superior  to  that  of  the  Raihoad  Comnmy. 
The  action  was  brought  in  the  District  Court 
of  the  Territory.  The  complaint  was  in  the 
usual  form  hi  such  cases,  allej^g  the  incorpora- 
tion of  the  plaintifl,  its  ownership  in  fee  of  the 
premises  (which  are  described),  and  its  right  to 
their  immediate  possession,  and  that  they  are 
withheld  by  the  defendant;  with  a  prayer  for 
Judgment  for  their  possession,  and  damages  for 
the  withholding. 

The  answer  of  the  defendant  admits  tbe  in- 
corporation of  the  plaintiff,  and  that  he  is  in 
pottesaion  of  the  premises,  but  denies  the  other 

^Head  notes  by  Jfr.  JiisMm  FiBLD. 
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allegations  of  the  complaint.  It  then  sets  up  as 
a  further  defense  that  he  settled  uoon  the  prem- 
ises on  October  5, 1871,  and  resided  thereon, 
and  the  several  steps  taken  by  him  to  perfect  a 
right  of  preemption  to  them,  and  that  he 
possessed  the  qualifications  of  a  preemptor 
under  the  laws  of  the  United  States.  It  con- 
cludes with  a  prayer  that  the  title  of  the  plaintiff 
be  declared  Toid.,  and  that  the  plaintiff  be  en^ 
loined  from  enforcing  or  attempting  to  enforce 
it;  that  the  title  be  declared  to  be  in  the  defend- 
ant, and  that  such  other  and  further  relief  be 
granted  as  may  be  necessary  to  protect  and  pre- 
serve bis  rights. 

The  plaintiff  replied,  traversing  the  allega- 
tions of  the  answer;  and  the  issues,  by  consent      [67] 
of  the  parties,  were  tried  by  the  court,  without 
a  Jury.    The  court  found  for  the  plaintiff,  and 

Skve  judgment  in  its  favor  for  the  possession  of 
e  premises,  with  costs.  On  appeal  to  the 
Supreme  Court  of  the  Territory  the  judgment 
was  affirmed  and,  by  appeal  from  the  latter 
judgment,  the  case  was  Drought  to  this  court. 
Since  it  was  docketed  here,  the  defendsnt,  who 
was  the  appellant,  died,  and  bv  leave  of  the 
court  his  executor,  the  devisee  of  his  estate,  has 
been  substituted  as  appellant  in  his  place. 

The  Act  of  Congress  of  July  3,  1864,  is  enti- 
tled "An  Act  Granting  Lands  to  Aid  in  the 
Construction  of  a  Railroad  and  Telegraph  Line 
from  Lake  Superior  to  Puget  Sound,  on  the 
Padflc  Coast,  by  the  Northern  Route."  18 
Stat  at  L.  866. 

By  the  first  section,  the  Northern  Pacific 
Railroad  Company  was  incorporated  and  au- 
thorized to  equip  and  maintain  the  railroad  and 
telegraph  line  mentioned,  and  was  vested  with 
all  the  powers  and  privileges  necessary  to  carry 
into  effect  the  purposes  of  the  Act. 

By  the  third  section,  a  grant  of  land  was  made 
to  the  Company.  Its  language  is:  "That  there 
be,  and  hereby  is,  granted  to  the  Northern  Pa- 
cific Railroad  Company,  its  successors  and  as- 
signs, for  the  purpose  of  aiding  in  the  construc- 
tion of  said  railroad  and  telegraph  line  to  the 
Padflc  coast,  and  to  secure  the  sate  and  speedy 
transportation  of  the  mails,  troops,  mumtions 
of  war,  and  public  stores,  over  the  route  of  said 
line  of  raQway,  every  alternate  section  of  public 
land,  not  mineral,  designated  by  odd  numbers, 
to  the  amount  of  twenty  alternate  sections  per 
mile,  on  each  side  of  said  railroad  line,  as  said 
Company  may  adopt,  through  the  Territories  of 
the  United  States,  and  ten  alternate  sections  of 
land  per  mOe  otk  each  side  of  said  railroad  when- 
ever it  passes  through  any  State,  and  whenever 
on  the  line  thereof  the  United  States  have  full 
titte,  not  reserved,  sold,  granted  or  otherwise 
appropriated,  and  free  nom  preemption,  or 
other  claims  or  rights,  at  the  time  the  line  of 
said  road  is  deflnitdy  fixed,  and  a  plat  thereof 
filed  in  the  office  of  the  Cbmmissioner  of  the 
General  Land-Office." 

By  the  sixth  section,  it  was  enacted  "That 
the  President  of  the  United  States  shall  cause 
the  lauds  to  be  surveved  for  forty  miles  in  [S&l 
width  on  both  sides  ox  the  entire  une  of  said 
road  after  the  general  route  shall  be  fixed,  and 
as  fast  as  may  be  required  by  the  construction 
of  said  railroad;  and  the  odd  sections  of  land 
hereby  granted  shall  not  be  liable  to  sale  or 
entry  or  preemption  before  or  after  they  are 
surveyed  except  by  said  Company,  as  provided 
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in  this  Act;  but  the  provisions  of  the  Act  of 
September,  1841,  granting  preemption  rights, 
and  the  Acts  amendatory  tnereof,  and  of  the 
Act  entitled  '  An  Act  to  Secure  Homesteads  to 
Actual  Settlers  on  the  Public  Domain/  ap- 
proved May  20,  1862,  shall  be,  aod  the  same 
are  hereby,  extended  to  all  other  lands  on  the 
line  of  said  road  when  surveyed,  ezcepting  those 
herebv  flranted  to  said  Company.  And  the  re- 
served alternate  sections  shall  not  be  sold  by  the 
government  at  a  price  less  than  two  dollars  and 
fifty  cents  per  acre  when  offered  for  sale." 

At  the  time  this  Act  was  passed,  the  land  in 
controversy,  and  other  lands  covered  by  the 
grant  were  in  the  occupation  of  the  Sisseton 
and  Wahpeton  Bands  of  Dakota  or  Sioux 
Indians;  and  the  second  section  provided  that 
the  United  States  should  extinguish,  as  rapidly 
as  might  be  consistent  with  public  policy  ttnd 
the  welfare  of  the  Indians,  their  title  to  all 
lands  "  falling  under  the  operation  of  this  Act 
and  acquired  in  the  donation  to  the  road." 

On  the  19th  of  February.  1867,  a  Treaty  was 
concluded  between  the  United  States  and  these 
Bands,  which  was  ratified  on  the  15th  of  April 
and  proclaimed  on  the  second  of  May  of  Uiat 
year  (15  Stat  at  L.  505),  in  the  second  article  of 
which  the  Bands  ceded  "to  the  United  States  the 
right  to  construct  wagon  roads,  railroads,  mail 
stations,  telegraph  lines,  and  such  other  public 
improvements  as  the  interest  of  the  government 
may  require,  over  and  across  the  lands  claimed 
by  said  Bands  (including  their  Reservation  as 
hereinafter  derignated),  any  route  or  routes 
that  ma^  be  selected  by  authority  of  the  govern- 
ment, said  lands  so  claimed  being  bounded  on 
the  south  and  east  bv  the  treaty  line  of  1851  and 
the  Red  River  of  the  North  to  the  mouth  of 
Goose  River;  on  the  north  by  the  Ck>ose  River 
and  a  line  running  from  the  source  thereof  by 
the  most  westerly  point  of  Devil's  Lake  to  the 
Chiefs  Bluff  at  the  head  of  James  River;  and 
on  the  west  by  the  James  River  to  the  mouth 
of  the  Mocashi  River,  and  thence  to  EampeeJu 
Lake."  By  articles  III  and  IV  certain  lands 
were  set  apart  as  permanent  reservations 
for  the  IndianA— one  of  which  was  known  as 
Lake  Travers  Reservation,  and  the  other  as 
Devil's  Lake  Reservation,  so  called  because 
their  boundary  lines  commenced  respectively 
at  those  lakes. 

On  the  7th  of  June,  1879,  Congress  passed  an 
Act  '*  to  quiet  the  title  to  certain  lanos  in  Da- 
kota Terntory,"  which  provided  that  it  should 
be  the  duty  of  the  Secretaxy  of  the  Interior  to 
examine  and  report  to  Conmss  what  title  or  in- 
terest the  Sisseton  and  Wahpeton  Bands  of 
Sioux  Indians  had  to  anv  portion  of  the  land 
mentioned  and  described  in  the  second  article 
of  that  Treaty,  except  the  Reservations  named; 
and  whether  any  and  if  any  what,  compensa- 
tion ought,  in  justice  and  equity,  to  be  made  to 
said  Bands  for  the  extinguishment  of  whatever 
title  they  might  have  to  said  lands.  17  Stat,  at 
L.  281. 

Under  this  Act,  the  Secretaiy  of  the  Interior 
appointed  three  persons  as  commissioners  to 
treat  with  the  Indians  for  the  relinquishment  of 
their  title  to  the  land.  On  the  20th  of  September, 
1872,  they  made  an  agreement  or  treaty  with 
the  Bands  for  such  relmquishment  This  agree- 
ment recited  the  conclusion  of  the  TreaScy  of 
1867,  and  the  cession  l^  it  to  the  United  States, 
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of  certain  privileges  and  rights  supposed  to 
belong  to  said  Bands  in  the  territory  described 
in  the  second  article  of  the  Treaty;  and  that  it 
was  desirable  that  all  the  Territory,  except  that 
portion  comprised  in  certain  R^ervations  de- 
scribed in  articles  III  and  IV  of  the  Treaty, 
should  be  ceded  absolutely  to  the  United  States, 
upon  such  considerations  as  in  Justice  and  equitv 
should  be  paid  therefor;  and  Uiat  the  lauds 
were  no  longer  available  to  the  Indians  for  the  1 60] 
purposes  of  the  chase,  and  their  value  or  con- 
sideration was  essentially  necessary  to  enable 
them  to  cultivate  portions  of  the  permanent 
Reservations,  and  become  self-supporting  by 
the  cultivation  of  the  soil  and  other  pursuits  of 
husbandry.  "  Therefore,"  the  agreement  con- 
tinues, "the  said  Bands  represented  in  siiid 
Treaty,  and  parties  thereto,  by  their  chiefs  and 
head  men,  now  assembled  in  council,  do  propose 
to  M.  N.  Adams,  William  H.  Forbes,  ana  James 
Smith,  Jr.,  Commissioners  'jm  behalf  of  the 
United  States,  as  follows: 

"First.  To  sell,  cede  and  relinquish  to  the 
United  States  all  tlieir  right,  title,  and  interest  in 
and  to  all  lands  and  territory  particularly  de- 
scribed in  article  11  of  said  Treaty,  as  well  as  all 
lands  in  the  Territory  of  Dakota  to  which  they 
have  title  or  interest,  excepting  the  said  tracts 
particularly  described  and  bounded  in  articles 
III  and  lY  of  said  Treaty,  which  last  named 
tracts  and  territory  are  expressly  reserved  as 
permanent  reservation  for  occupancy  and  culti- 
vation, as  contemplated  by  articles  VIII,  IX 
and  X  of  said  Treaty." 

"  Second.  That,  in  consideration  of  said  ces- 
sion and  relinquishment,  the  United  States 
should  advance  and  pay  annually,  for  the  term 
often  years  from  and  after  the  acceptance  by 
the  United  States  of  the  propasitions  herein  sub- 
mitted, eighty  thousand  ($80,000)  dollars,  to  be 
expended,  under  the  direction  of  the  President 
of  the  United  States,  on  the  plan  and  in  ac- 
cordance with  the  provisions  of  the  Treaty 
aforesaid,  dated  February  19, 1867,  for  eoocb 
and  provisions,  for  the  erection  of  manuallabor 
and  public  schools,  and  to  the  erection  of  mills, 
blacksmith  shops,  and  other  workshops,  and 
to  aid  in  opening  farms,  breaking  land,  and 
fencing  the  same,  and  in  furnishing  agricultural 
implements,  oxen  and  milk  cows,  and  such 
other  beneficial  objects  as  may  be  deemed  most 
conducive  to  the  prosperi^  and  happiness  of  the 
Sisseton  and  Wahpeton  Bands  of  Dakota  or 
Sioux  Indians,  entitled  thereto,  according  to 
the  said  Treaty  of  February  19, 1867." 

This  agreementcontained  seven  other  articles, 
some  of  which  had  provisions  of  great  value  to 
the  Indians.  It  does  not  appear  that  it  was 
ever  presented  to  the  Senate  of  the  United  States 
for  ratification,  but  it  was  communicated  to 
Congress  by  the  Secretary  of  the  Interior;  and 
in  the  Indian  Appropriation  Act  of  February 
14, 1878,  an  amount  was  conditionally  appro- 
priated to  meet  the  first  installment  of  the  sum 
provided  by  the  second  article~$80,000.  The  r  «  n 
condition  was  that  the  amount  should  not  be  ■  ^  ^  1 
expended  until  that  agreement,  amended  by 
the  exclusion  of  all  the  articles  except  the  first 
two,  should  be  ratified  by  the  Indians.  The 
agreement,  exclusive  of  those  articles,  was  con- 
firmed by  Congress.    17  Stat,  at  L.  456. 

The  ratification  of  the  agreement,  as  amended, 
was  obtained  from  the  Indians  at  the  two  Res- 
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emtions;  from  those  on  one  Reserration,  on 
May  2, 1878,  and  from  those  on  tbe  other  Res- 
ervation on  the  19th  of  the  same  month.  This 
ratification  was  accepted  and  approved  by  the 
Secretary  of  the  Interior  on  the  19th  of  June, 
1873,  and  the  expenditure  of  the  appropriation 
made  was  authorized.  No  approval  of  the 
agreement  was  had  by  Congress  until  the  pas- 
nge  of  the  Indian  Appropriation  Act  of  June 
S2, 1874,  by  which  it  was  confirmed  and  an 
appropriation  made  to  meet  the  second  install- 
ment of  the  consideration  stipulated. 

It  appears  by  the  findings  of  the  court  that 
some  time  in  the  fall  of  1871,  under  the  Act  of 
Congress  mentioned,and  other  Acts  and  Resolu- 
tions relating  to  the  same  subject,  the  Railroad 
Company  commenced  work  on  that  part  of  its 
fine  of  road  beginning  on  the  westerly  bank 
of  the  Red  River  of  the  North  (which  was  the 
eastern  boundaiy  of  Dakota),  and  extending 
westerly  tbrouffh  and  across  what  was  after- 
wards shown  by  the  public  surveys  to  be  the 
section  of  land  of  which  the  prenuses  in  con- 
troversy form  a  part,  namely,  section  7  in 
townsmp  189  and  ranee  48.  It  also  caused  all 
that  part  of  its  line  of  road  thus  located  to  be 
paded  and  prepared  for  its  superstructure;  and 
m  June  following  the  superstructuro  and  the 
iron  rails  were  laid,  and  that  part  of  the  road 
was  completed  whidi  crossed  the  section  named, 
and  ever  since  the  road  has  been  maintained 
and  operated. 

On  the  21st  of  February,  1872,  the  Company 
filed  in  the  oflSce  of  the  Secretary  of  the  Interi- 
or a  map  showing  that  part  of  the  general 
route  of  the  road  Deginnfne  at  the  westerly 
bank  of  the  Red  River  of  the  North,  and  ex- 
tending westerly  to  James  River,  in  Dakota 
Territoiy.  On  the  80th  of  Maroh  foUowine, 
the  acting  Commissioner  of  the  General  Land- 
Office  forwarded  to  the  register  and  receiver  of 
the  Pembina  land-oflSce.  within  the  limits  of 
which  the  tract  of  land  in  controversy  was  sit- 
uated, a  description  of  the  designated  route, 
I  ^2 1  and,  by  order  of  the  Secretary  ox  the  Interior, 
directed  them  to  withhold  from  sale  or  location, 
preemption,  or  homestead  entnr,  all  the  sur- 
veyed and  unsurveyed  odd-numMred  sections 
of  public  lands  falhng  within  the  limits  of  for^ 
ty  miles,  as  designated  on  the  map,  and  stated 
that  this  order  would  take  ?ifect  from  the  date 
of  its  receipt  by  them. 

The  order  ^th  the  diflueram  was  received 
by  them  April  20, 1872.  The  diagram  repre- 
sented the  route  of  the  road  as  passing  over 
and  across  the  section  of  land  in  question.  The 
order  of  wtthdrawal  thus  given  was  never  aft- 
erwards revoked. 

On  May  26, 1878,  the  Company  filed  in  the 
office  of  the  Commiarioner  of  the  General 
Land-Office  a  mi^),  showing  the  definite  loca- 
tion of  that  part  of  its  line  of  road  extending 
from  the  Red  River  of  the  North  to  the  Mis- 
sonri  River  in  Dakota  Territory.  All  that  por- 
tion of  this  definite  location,  from  the  Red  Kiv- 
er  to  the  west  line  of  the  section  named,  was 
the  same  as  thatmade  in  1871.  On  the  11th  of 
June,  1878,  the  acting  Commissioner  of  the 
General  Land-Office  addressed  a  letter  to  the 
local  register  and  receiver,  informing  them  of 
the  filing  of  this  m^  of  definite  location,  and 
tnnsmitted  to  them  a  diagram  showing  the 
limits  of  the  land  grant  along  said  line,  and 
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also  the  limits  of  the  withdrawal  ordered  on 
March  80, 1872,  upon  a  designated  line;  and 
directed  them  to  withhold  f^m  sale  or  entir 
all  the  odd-numbered  sections,  both  surveyed 
and  unsurveyed,  falling  within  those  limits. 
This  letter,  with  the  diagram  referred  to,  was 
received  at  the  Pembina  land-office  on  June  24, 
1878. 

Soon  after  the  execution  of  the  amended 
agreement  with  the  Indians,  mentioned  above, 
which  was  approved  by  the  Secretary  of  the 
Interior  on  the  19th  of  June,  1878,  the  govern- 
ment land  surveys  of  the  region  embraced  in 
it  were  completed,  and  plats  thereof  were  filed 
in  the  local  land-office.  Those  surveys  show 
that  the  premises  in  controversy  constitute  a 
portion  of  the  odd  section  number  seven,  which 
was  granted  to  the  Railway  Company. 

The  defendant,  Peronto,  settled,  as  abready 
stated,  upon  that  section  on  October  5, 187l. 
It  is  found  by  the  court  that  he  had  all  the 
qualifications  of  a  preemptor,  and  entered 
upon  the  land  with  the  intention  of  securing  a 
preemption  right  to  it  under  the  laws  of  the 
United  States,  and  buflt  a  house  upon  it,  in 
which  he  resided*  On  the  11th  of  August, 
1878,  he  presented  his  declaratory  statement  to 
the  register  and  receiver  of  the  local  land-of- 
fice, stating  his  intention  to  daim  a  preemption 
right  to  a  portion  of  the  section  (describins  it) 
and  his  settlement  thereon  in  October,  1871. 
This  declaratory  statement  was  presented  with- 
in three  months  after  the  township  pkits,  show- 
ing the  government  surveys,  had  been  filed  in 
the  locafland-offlce.  The  register  and  receiver 
refused  to  file  it,  for  the  alleged  reason  that  the 
land  therein  described  was  the  land  of  the  Rail- 
road Company,  as  shown  by  its  diagram  filed 
in  the  Department  of  the  Interior  February  21, 
1872,  and  that  his  alleged  prior  settlement  was 
illegal,  the  Unds  not  being  subject  to  preemp- 
tion settlement  by  reason  of  the  Indian  Treaty. 
The  defendant  thereupon  appealed  from  this 
ruling  to  the  Commissioner  of  the  General 
Land-Office,  by  whom,  on  the  14th  of  Febru- 
ary, 1874,  it  was  approved  and  confirmed.  The 
defendant  then  appealed  to  the  Secretaiy  of  the 
Interior,  and  he  approved  the  decision  of  the 
Commissioner. 

2£e$ars.  Albert  Q.  Riddle,  Henry  B.  D** 

▼Is  and  Jamei  E,  Padgett,  for  appellant: 

Unless  provided  otherwise  by  statute,  or 
treaty,  all  the  country  described  by  the  first 
section  of  the  Act  of  June  80, 1804,  as  Indian 
country  remains  such  as  long  as  the  Indians  re- 
tain their  title  to  the  soiL 

Leavemoarth,  L.  d  Q.  B.  R  €h.  v.  U.S.  92  U. 
8.788  (Bk.  28,  L.  ed.  684);  U.  a.Y.  4S  Gattaru 
of  WhMcy,  98  U.  S.  188  (Bk.  28,  L.  ed.  840); 

it69  V.  Olark,  95  U.  8.  204  (Bk.  24,  L.  ed. 
471). 

The  right  until  extinguished  by  voluntary 
cession  is  in  the  Indians. 

aiierokee  Nation  v.  Oa.  6  Pet.  1  (80  XT.  8.  bk. 
8,  L.  ed.  25);  U.  8,  v.  Gook,  19  Wall.  691  (86  U. 
S.  bk.  22,  L.  ed.  210). 

When  land  has  once  been  legally  appropri- 
ated, it  becomes  severed  from  the  msssof  pub- 
lic lands,  and  subsequent  law  or  proclamation 
or  sale  will  not  be  construed  to  embrace  it. 

Wilcox  V.  JackBon,  18  Pet.  498  (88  U.  8.  bk. 
10,  L.  ed.  264);  Fdlk^s  Leisee  v.  WendaU,  9 
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Cranch,  87  (19  U.  S.  bk.  8,  L.  ed.  665; ;  TV. 
Vineenna  University  ▼.  Indiana,  14  How.  268 
<56  U.  8.  bk.  14,  L.  ed.  416). 

This  principle  "applies  with  more  force  to 
Indian  than  to  militaiyresenratioDS.  The  lat- 
ter are  the  absolute  property  of  the  govern- 
ment; in  tiie  former  other  rights  are  vested. 
€on<^ess  cannot  be  supposed  to  grant  them  by 
a  subsequent  law,  general  in  its  terms." 

Leavenworth,  L.  dk  G.  E,  B.  Cb.  v.  U.  8.  tu- 
pra;  U.  S.  T.  Payne,  2  McOraiy,  289;  Dubuque, 
etc.  R.R.  Oo.Y.  DeeMainee,  etc,  B.  R.  Oa.  109 
U.  S.884(Bk.27,L.  ed.  964). 

Lands  forming  part  of  an  Indian  reservation 
at  the  date  of  a  grant  are  excepted  from  the 
grant. 

Leavenworth,  L,  dbO.  B.  B.  Oo.  v.  U.  S.  vbi 
eupra;  Clark  v.  Smith,  IS  Pet.  196  (38  U.  8.  bk. 
10,  L.  ed.  128);  Kansas  Floe,  B.  B.  Oo.  v.  Atchi- 
son, T.da.F,  B.  B,  Oo.  112  U.  8.422(Bk.  28, 
L.  ed.  797). 

No  attempt  has  ever  been  made  to  include 
lands  reserved  to  the  United  8tateB  within  a 
prior  grant,  where  the  reservation  afterwards 
ceased  to  exist.  Nor  where  lands  had  been  oth- 
erwise disposed  of  did  their  reversion  to  thegov- 
emment  bring  them  within  a  previous  grant. 

LeoivenfDorM,  L.AQ,B.  B.  Oo,  v.  U,  8.  uH 
supra;  HfewhaUY,  Sanger,  92  U.  8. 761  ^Bk.  28, 
L.  ed.  769);  Woleott  v.  DesMoines  Nov.  AB,  B. 
Oo.  5  WiUl.  681  (72  U.  8.  bk.  18,  L.  ed.  689); 
Bx  parte  Flint  A  M.  B.  B.  Oo.  Copps,  L.  L.  886; 
Centrai  Pae.  R  B.  Oo.  t.  Nevada,  Id.  424; 
PhdpsY.N.P.  B.B.  Oo.  1  Law  Dec.  (Dept.  Int.) 
884. 

It  is  the  Act,  and  not  its  denomination,  that 
definitely  fixes  the  line  of  the  road;  and  the  cri- 
terion is,  has  the  act  done,  terminated  the  voli- 
tion of  the  Company  in  respect  to  changing 
that  line?  if  so,  the  line  is  "definitely  flxed.^ 

VanWyckY.  Knevals,  106  U.  8. 866  (Bk.  27, 
L.  ed.  203>;  Kansas  Pae.  B.  Oo.  v.  Dunimeyer, 
113  U.  8.  684  (Bk.  28,  L.  ed.  1128);  Waidm  v. 
KnevaU,  114  U.  8. 874  (Bk.  29,  L.  ed.  167). 

Upon  construction,  all  that  could  be  done 
had  been  to  cause  the  grant  to  attach;  and  on 
payment  by  the  Company  of  the  costs  and  re- 
ceipt of  thepatents,its  title  would  relate  back  to 
the  Act  causing  attachment  of  thegnmt. 

Stark  V.  Starre,  6  WaU.  418  (78 IL  8.  bk.  18, 
L.  ed,  929);  Northern  Pae.  B.  B.  Oo.r.  TraiU 
Co.  116  U.  8.  600  (Bk.  29,  L.  ed.  477). 

When  the  routes  were  definitdy  fixed,  and  it 
appeared  that  lands  within  these  limits  had 
been  sold  at  private  entry,  and  taken  up  by 
preemptors,  or  reserved  by  the  United  8tates, 
an  eqmvalent  was  provided. 

Leavenworth,  L.  db.  O.  B.  B.  Oo.  t.  U.  8. 
supra. 

Thus,  settlements  on  the  public  lands  were  en- 
couraged, without  the  aid  intended  for  the  con- 
struction of  the  roads  being  thereby  impaired. 

B.  B.  Oo.  V.  BakMn,  108  U.  8.  429  (Bk.  26, 
L.  ed.  679);  Winona,  ete.  B.  B.  Oo.  v.  Barney, 
113  U.  8.  626ffik.  28,  L.  ed.  1112). 

The  right  of  a  settler  to  enter  the  lands  could 
not  be  prejudiced  by  the  refusal  of  the  l^gal 
officers  to  receive  his  dedaratoxy  statement  duly 
presented. 

FridrisY.  Whitney,  9  WalL  196  (76  U.  8.  bk. 
19,  L.ed.  671);  Shefieif  v.  Oowan,91  U.  8. 838 
(Bk.  28,  L.  ed  427). 
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If  the  action  of  the  land  offlcen»  by  errone- 
ouslv  construing  the  law,  deprived  the  setUer  of 
a  substantial  ri^t,  his  remody  in  equity  is  un- 
doubted. 

Minnssotay.  BaehMer,  1  WalL  100  (68  U.8. 
bk.  17,  L.  ed.  661);  Sampson  v.  Smilmf,  18  WaU. 
91  @0  U.  8.  bk.  20,  L.  ed.  489);  Arguson.  v. 
McLaughlin,  96  U.  8.  174  (Bk.  24,  L.  ed.  624); 
Moore  v.  BobHns,  96  U.  8.  630  (Bk.  24,  L.  ed. 
848). 

In  the  clear  language  of  the  statute  must  be 
found  an  that  is  conveyed  by  the  grant,  and 
where  doubt  arises,  the  statute  must  be  con- 
strued most  strictly  against  the  grantee. 

Dec.  Dept.  Int  248;  Rice  v.  B.  B.  Oo.  \ 
BUck,  880  (06  U.  8.  bk.  17,  L.  ed.  164);  Lea/o- 
enworth  L.  dQ.B.B  Oo.  v.  U.  8. 9211.  8.740 
^k.  28,  L.  ed.  687);  Biee  v.  Sioux  City,  etc  B. 
B.  Oo.  110  U.  8.  698  (Bk.  28,  L.  ed.  290). 

Mr.  W.  P.  Clougliy  for  appellee: 

Upon  the  filing  of  the  map  of  general  route, 
the  Commissioner  of  the  Ckneral  Land-Offloe, 
under  instructions  of  the  Secretary  of  the 
Interior,  made  an  express  withdrawal  from  en- 
try by  any  mode,  for  the  benefit  of  the  railroad, 
of  fldl  odd-numbered  sections  of  land  within 
the  distance  of  forty  miles  upon  either  side  of 
the  line  of  general  route;  which  was  never  va- 
cated. This  withdrawal  was  effective. 

Woleott  V.  DesMoinss  Nwe.  db  B.  B.  Oo.  6 
WaU.  681  (72  U.  8.  bk.  18,  L.  ed.  689);  WiU- 
iams  V.  Baker,  17  WalL  144  (84  U.  8.  bk.  21, 
L.  ed.  661);  Homestead  Company  v.  Nav.  A  B. 
R  Oo.  17  WaU.  168  (84U.  8.  bk.  21,  L.  ed.  622); 
Wois^  V.  Chapman,  101 U.  8.  766  ^k.  25,  L. 
ed.  91S)',Dubitque,ete.  B.  B.  Oo.  v.  DeeMoines, 
etc.  R  RCo.\{»  U.  8.  829  (Bk.  27,  L.  ed. 


Mr.  Justiee  Field  deUvered  the  opinion  of 
the  court: 

The  land  in  controversy  and  other  lands  in 
Dakota,  through  which  the  Northern  Pacific 
RaUroad  was  to  be  constructed,  was  within 
wha^  is  known  as  Indian  country.  At  the  time 
the  Act  of  July  2, 1864,  was  passed,  the  title  of 
the  Indian  Tribes  was  not  extinguished.  But 
that  fact  did  not  prevent  the  grant  of  Congress 
from  operating  tojpass  the  fee  of  the  land  to 
the  Compiuiy.  The  fee  was  in  the  United 
States.  The  Indians  had  merely  a  right  of  oc- 
cupancy, a  right  to  use  the  land  subject  to  the 
dominion  ana  control  of  the  government  The 
grant  conveyed  the  fee  subject  to  this  right  of 
occupancy.  The  RaUroad  Company  took  the 
property  with  this  incumbrance.  The  right 
of  the  Indians,  it  is  true,  could  not  be  inter- 
fered with  or  determined  except  by  the 
United  States.  No  private  individual  could 
invade  it.  and  the  manner,  time,  and  condi- 
tions of  its  exUngoishment  were  matters  sole- 
ly for  the  consideration  of  the  government, 
and  are  not  open  to  contestation  in  thejudicial 
tribunals.  AsweasAdhk  BeeeherY.  wet/ierby, 
96  U.  8.  617  [Bk.  27,  L.  ed.  440]:  'It  is  to  be 
presumed  that  in  this  matter  the  United  States 
would  be  governed  by  such  considerations  of 
justice  as  would  control  a  Christian  people  in 
their  treatment  of  an  ignorant  and  depend- 
ent race.  Be  that  as  it  may,  the  propriety  or 
justice  of  their  action  towards  the  Indians 
with  respect  to  their  hmds  is  a  question  of 
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gOTWDinental  policy,  and  tonot  amaltg  open 
to  difcaflsloii  m  a  coiilitifany  iMlweau  trnrd 
parties,  neither  of  whom  denvea  title  from 
Vn  the  Indiana.  The  right  of  the  United  Statea 
to  dispoae  of  the  fee  of  hinda  occupied  by 
(hem  haa  a]wa78  been  recognized  by  tma  court 
from  the  founduition  of  the  government"  In 
mpport  of  this  doctrine  seyeral  authoritiea 
were  dted  in  that  case. 

In  Johiuon  T.  McItUoA,  8  Wheat  975  pi 
a.  &  bk.  6,  L.  ed.  089], which  was  here  in  1838, 
the  court,  speaking  by  Chief  Ju9tic€  Marshal], 
stated  the  origin  of  mis  doctrine  of  the  ulti- 
mate title  and  dominion  in  the  United  States. 
It  was  this:  that,  upon  the  discoyery  of  Amer- 
ica, the  nations  of  Europe  were  anzioua  to 
appropiiote  as  much  of  the  country  as  pos- 
fiu>ie,  and,  to  avoid  contests  and  conflictinff 
setUementB  among  themselyeai.  they  established 
the  principle  that  discovery  gave  title  to  the 
government  by  whose  subjects  or  by  whose 
authority  it  was  made,  against  all  other  gov- 
emmenta.  This  exclvsoion  of  other  govern- 
ments necessarily  gave  to  the  discovering 
nation  the  sole  right  of  aoquirin?  the  sou 
from  the  natives,  and  of  establislung  settle- 
ments upon  it  It  followed  that  the  relations 
which  diould  exist  between  the  discoverer  and 
the  natives  were  to  be  regulated  only  by 
themselves.  No  other  nation  could  interfere 
between  them.  The  chief  justice  remarked 
that  "  The  potentates  of  the.  old  world  found 
no  difficulty  in  convincing  themselves  'that 
they  made  ample  compensation  to  the  inhabit- 
ants of  the  new,  by  bestowing  on  them  civi- 
lization and  Chrisuanity  in  exchange  for  un- 
limited independence/'  Whilst  thus  claim- 
izig  a  right  to  acquire  and  dispose  of  the  soil, 
the  discoverers  recognized  a  right  of  occupancy 
era  usufructua^  r^ht  in  the  natives.  They 
accordingly  made  grants  of  lands  occupied  by 
the  Indians,  and  these  grants  were  held  to  con- 
vey a  title  to  the  grantees,  subject  only  to 
the  Indian  right  of  occupancy.  The  chiel!^  jus- 
tice adds  that  the  history  of  America,  from 
its  discovery  to  the  present  day,  proves  the  uni- 
versal recognition  of  this  nrindme. 

In  Clark  v.  Smiih,  13  Pet  196  {88  U.  8.  bk. 
10,  L.  ed.  1251,which  was  hero  in  1880,  the  pa- 
tent nnder  wnich  the  complainant  became  Uie 
owner  in  fee  of  certain  lands  was  issued  by 
the  Commonwealth  of  Kentucky  in  1796,  when 
the  lands  wero  in  possession  of  the  Chickasaw 
Indiana,  whose  title  was  not  extinguiahed  until 
1819.  It  waa  objected  that  the  patent  was 
void  because  it  waa  issued  for  lands  within  a 
oonntiy  elaimed  by  Indiana;  but  the  court  ro- 
ll!] pUed  ''That  rhe  colonisl  charters,  a  great  por- 
tion of  the  individual  grants  by  the  proprietary 
and  royal  governments,  and  a  still  gTeater_por- 
tbn  by  the  States  of  this  Union  afterthe  Rev- 
olution, wero  made  for  lands  within  the  In- 
dian hunting  grounds.  North  Carolina  and 
Virginia,  to  a  great  extent,  paid  their  officers 
and  soldiers  of  the  Bevolutlonaiy  War  by  such 
grants,  and  extinguished  the  arrears  aue  the 
army  by  aimilar  means.  It  waa  one  of  the 
great  resources  that  sustained  the  war,  not 
only  by  these  Statea  but  by  others.  The 
nltunate  fee  (encumbered  with  the  Indian 
right  of  occupancy)  was  in  the  Crown  previous 
to  the  Revolation,  and  in  the  States  of  the 
119  U.  S. 


Union  afterwards,  and  subject  to  mnt  This 
right  of  occupancy  waa  protected  t^  the  polit- 
ical power  and  reapected  by  the  courts  until 
extinguished,  when  the  patentee  took  the  un- 
encumbered foe.  So  this  court,  and  the  state 
courts,  have  uniformly  and  often  holden."  18 
Pet.  901  [126]. 

In  the  grant  to  the  Railroad  Comnany  now 
heforo  us.  Congress  was  not  unmlndiul  of  the 
title  of  the  Indians  to  the  Umds  eranted,  and  it 
stipulated  for  its  extinguishment  by  the  United 
States  as  rapidly  as  might  be  conaiBtent  with 
public  policy  and  the  welfare  of  the  Indiana. 

In  compliance  with  the  pledge  thus  given, 
the  United  States  took  steps,  first,  to  obtain 
from  the  Indians  the  right  to  construct  rail- 
roads, wagon  roads,  and  telegraph  lines  across 
their  lands,  and  to  make  such  other  improve- 
ments upon  them  as  the  interests  of  the  gov- 
ernment might' require,  and  afterwards  to  ob- 
tain a  cession  of  their  entire  title. 

The  right  to  construct  railroads  and  tele- 
graph lines  across  their  lands  waa  secured  by 
the  Treaty  concluded  on  the  19th  of  February, 
1867,  ratified  on  the  16th  of  April,  and  pro- 
claimed on  the  second  of  May  of  that  year.  The 
right  was  in  terms  ceded  to  the  United  States, 
but  the  cession  must  be  construed  to  authorise 
any  one  deriving  title  from  the  United  Statea 
to  exercise  the  same  right.  16  Stat  at  L.  606. 

For  the  relinquishment  of  the  entire  title  of 
the  Indians  to  the  landa,  an  agreement  was 
made  by  commissioners  appomled  by  the 
Secretary  of  the  Interior,  under  the  Act  of  Con- 
gress of  June  7, 1872.  That  agreement  in  form 
was  merely  a  proposition  by  the  Indiana  to 
cede  their  title,  upon  certain  money  considera- 
tions to  be  paid,  and  certain  acts  .to  be  per-  [09] 
formed  by  ue  United  States.  Congress  de- 
clined to  approve  of  it  in  its  entirety,  but  ex- 
pressed an  approval  of  it  so  far  as  it  related 
to  the  cession  of  the  titie  of  the  Indians 
upon  the  money  considerations  named.  It 
refused,  however,  to  allow  an  appropriation 
made  to  meet  the  first  installment  of  the  money 
consideration  to  be  expended,  except  upon  the 
condition  that  the  Indians  should  abandon  the 
other  proviaions  and  ratify  the  agreement  thua 
modified.  The  Indians  on  the  different  Reser- 
vations accepted  the  condition  and  ratified  the 
agreement  as  modified;  those  on  one  Reserva- 
\Sm  on  Mi^  3, 1878,  and  those  on  the  other  on 
the  19th  of  the  same  month. 

The  agreement,  thus  ratified,  was  forwarded 
to  the  Secretary  of  the  Interior,  and  was  ap- 
proved hj  him  on  the  19th  of  June  followinff, 
and  on  June  29, 1874,  Congreas  approved  it  m 
the  Indian  Appropriation  Act  of  that  year, 
when  it  also  provided  fw  the  payment  of  the 
second  biatallmentc^  the  money  consideration. 

This  modified  agreement  must  be  considered 
as  accepted,  on  the  part  of  the  United  Statea, 
when  it  waa  approved  by  the  Secretary  of  the 
Interior.  Some  official  recognition  waa  neces- 
sary to  satisl^  those  who  might  beinterested  as 
to  the  good  faith  of  the  allied  consent  of  the 
Indians;  whether  the  partiea  acting  nominally 
in  their  behalf  really  represented  them,  and 
whether  thefar  assent  was  freely  gfiven  after  full 
knowledge  of  the  import  of  the  legislation  of  Con- 
gress. E'roof  of  these  facts  was  not  to  rest  in  the 
recollection  of  witne8se8,but  in  the  official  action 
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of  the  oflSoen  of  the  govemmeiii,  or  in  the 
legislation  of  OongresB.  The  agreement,  how- 
ever, on  the  part  of  the  Indians  was  only  to 
cede  their  title;  it  was  not  a  cession  in  terms  by 
them.  The  officers  of  the  Land  Department, 
however,  treated  it  as  an  actual  cession  of  title 
from  its  date.  The  Indians  had  then  retired  to 
the  Reservation  set  apart  for  them  by  the 
Treaty  of  1867,  thus  giving  up  the  occupancy 
of  the  other  lands.  The  relinquishment  thus 
[70]  made  was  as  effectual  as  a  formal  act  of  cession. 
Their  right  of  occupancy  was,  in  effect,  aban- 
doned,  and  full  consideration  for  it  being  after- 
wards paid,  it  could  not  be  resumed.  The 
agreement  hi  terms  provided  that  it  should  be 
bmding  from  its  ratification.  So,  therefore, 
considered  in  connection  with  the  actual  re- 
tirement of  the  Indians  from  the  land,  it  may 
properly  be  treated  as  establishing  the  eztin- 

Siishment  of  their  titie  from  its  date,  so  far  as 
e  United  States  are  concerned.  The  definite 
location  of  the  line  of  railroad  was  subsequent- 
ly made  by  the  company,  and  amap  of  it  filed 
with  the  Secretary  of  the  Interior.  The  right 
of  the  Company,  freed  from  any  incumbrance 
of  the  Indian  title,  immediately  attached  to  the 
alternate  sections,  a  portion  of  one  of  which 
constitutes  the  premises  in  controversy.  The 
defendant  coulcL  not  initiate  any  preemptive 
right  to  the  land  so  long  as  the  Indian  title  re- 
mained uneztinffuished.  The  Act  of  Congress 
excludes  lands  m  that  condition  from  preemp- 
tion.   R  S.  §  8357. 

If  we  are  mistaken  in  this  view,  and  the 
relinquishment  of  the  rif  ht  of  occupancy  by 
the  Indians  is  not  to  be  deemed  effected  until 
the  agreement  was  ratified  by  Congress  in 
June,  1874,  notwithstanding  ^heir  actual  retire- 
ment from  the  lands,  the  result  would  not  be 
changed.  The  right  of  the  Company  to  the 
odd  sections  within  the  limits  ox  its  grant^ 
covered  by  the  Indian  daim,  did  not  depend 
upon  the  extinguishment  of  that  daim  before 
the  definite  location  of  the  line  of  the  road  was 
made,  and  a  map  thereof  filed  with  the  Com- 
missioner of  the  General  Land-Office.  The 
provisions  of  the  third  section,  limiting  the  grant 
to  lands  to  which  the  United  States  had  then 
full  titie,  they  not  having  been  reserved,  sold, 
ffranted,  or  otherwise  appropriated,  and  being 
free  from  preemption  or  other  claims  or  rights, 
did  not  exclude  from  the  grant  Indian  lands, 
not  thus  reserved,  sold  or  appropriated,  which 
were  subject  tflmpl v  to  their  right  of  occupancy. 
Nearly  all  the  lands  in  the  Territory  of  Dakota, 
and,  indeed,  a  hirge,  if  not  the  greater  portion 
of  the  lands  along  the  entire  route  to  Puget 
Sound,  on  which  tiie  road  of  the  Company  was 
to  be  constructed,  was  subject  to  this  right  of 
occupancnr  by  the  Indians.  With  knowledge 
of  their  title  and  its  impediment  to  the  use  of 
the  lands  by  the  Company,  Congress  made  the 
[71]  ffrant,  with  a  stipuhition  to  extinguish  the  titie. 
It  would  be  a  stranse  conclusion  to  hold  that 
the  failure  of  the  I^ited  States  to  secure  the 
extinguishment  at  the  time  when  it  should  first 
become  possible  to  identify  the  tracts  granted, 
operated  to  recall  the  pledige  and  to  defeat  the 
grant  It  would  require  very  dear  language 
to  justify  a  condusion  so  repugnant  to  the  pur- 
poses of  Congress  expressed  m  other  parts  of 
the  Act.  The  only  limitation  upon  the  action 
of  the  United  States  with  respect  to  Uie  titie  of 
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the  iBdiaas  was  that  imposed  by  the  Act  of 
Congress,  that  they  would  extinguish  the  titie 
as  rapidly  as  might  be  "consistent  with  public 
policy  and  the  wdfare  of  said  Indians."  Sub- 
ject only  to  that  condition,  so  far  as  the  Indian 
title  was  oonceraed,  the  grant  passed  the  fee  to 
the  Company.  In  our  Judgment,  the  claims 
and  rights  mentioned  in  the  thira  section  are 
such  as  are  asserted  to  tiie  lands  by  other  par- 
ties than  Indians  having  only  a  right  of  occu- 
pancy. 

Assuming  that  the  extinguishment  of  the  In- 
dian titie  to  the  lands  in  controversv  ma^ ,  so 
far  as  any  daim  to  them  against  the  United 
States  is  concerned,  be  held  to  have  taken  place 
at  the  date  of  the  amended  agreement^takiuff 
the  last  date,  when  the  Indians  on  the  second 
Reservation  ratified  it— the  defendant  did  not 
acquire  any  right  of  preemption  bv  his  con- 
tinued settlement  afterwaros.  The  Act  of 
Conjeressnot  only  contemplates  the  filing  by 
the  Company,  in  the  office  of  the  Commissioner 
of  the  General  Land-Office,  of  a  map  showing 
the  definite  location  of  the  line  of  its  road,  and 
limits  the  grant  to  such  alternate  odd  sections 
as  have  not,  at  that  time,  been  reserved,  sold, 
granted,  or  otherwise  a4[>propriated,  and  §re 
free  from  preemption,  gnuit,  or  other  daims  or 
rights;  but  it  also  contemplates  a  preliminarv 
dwignation  of  the  general  route  of  the  road, 
and  the  exclusion  from  sale,  entry,  or  preemp- 
tion of  the  adjoining  odd  sections  within  fortv 
miles  on  each  side,  until  the  definite  location  is 
made.  The  third  section  declares  that  after  the 
general  route  shall  be  fixed,  the  President  shall  [72] 
cause  the  lands  to  be  surveyed  for  forty  miles  in 
width  on  both  ddes  of  the  entire  line  as  fast 
as  may  be  required  for  the  construction  of  the 
road,  and  that  the  odd  sections  granted  shall 
not  be  liable  to  sale,  entry,  or  preemption,  be- 
fore or  after  they  are  surveyed,  except  by  the 
Company.  The  general  route  may  be  con- 
sidered as  fixed  when  its  general  course  and 
direction  are  determined  after  an  actual  exam- 
ination of  the  countrv  or  from  a  knowledge  of 
it,  and  is  designated  by  a  line  on  a  map  show- 
ing the  general  features  of  the  adjacent  coun- 
try and  the  places  through  or  by  which  it  will 
pass.  The  officers  of  the  Land  Department  are 
expcN^ted  to  exercise  supervision  over  the  mat- 
ter so  as  to  require  good  faith  on  the  part  of 
the  Company  in  designating  the  general  route, 
and  not  tn  accept  an  arbitrary  and  capricious 
sdection  of  the  line  irrespective  of  the  charac- 
ter of  the  country  through  which  the  road  is  to 
be  constructed.  When  the  general  route  of 
the  road  is  thus  fixed  in  good  faith,  and  infor- 
mation thereof  given  to  the  Land  Department 
by  filinfl:  the  map  thereof  with  the  Commis- 
sioner of  the  General  Land-Office,  or  the  Sec- 
retary of  the  Interior,  the  law  withdraws  from 
sale  or  preemption  the  odd  sections  to  the  ex- 
tent of  forty  miles  on  each  side.  The  object  of 
the  law  in  this  particular  is  plain:  it  is  to  pre- 
serve the  land  for  the  Companv  to  which,  in 
aid  of  the  construction  of  the  road,  it  is 
granted.  Although  the  Act  does  not  require 
toe  officers  of  the  Land  Department  to  g:ive 
notice  to  the  local  land  officers  of  the  with- 
drawal of  the  odd  sections  from  sale  or  pre- 
emption, it  has  been  the  practice  of  the  De- 
partment in  such  cases,  to  formally  withdraw 
them.    It  cannot  be  otherwise  than  the  exer- 
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die  of  a  wffle  precaation  by  the  departmeot  to 
gire  sach  inf ormatton  to  the  local  land  oflSoen 
as  may  aenre  to  guide  aright  those  seeking  set- 
tlements on  the  public  lands;  and  thus  prevent 
Kttlements  and  expenditures  connected  with 
them  which  would  afterwards  prove  to  be  use- 
less. 

Nor  is  there  anything  inconsistent  with  this 
view  of  the  sixth  section  as  to  the  general  route, 
in  the  clause  in  the  third  section  making  the 
^rant  operative  only  upon  such  odd  sections  as 
have  not  been  reserved,  sold,  granted,  or  oth- 
erwise appropriated,  and  to  which  preemption 
and  other  rights  and  daims  have  not  attached, 
when  a  map  of  the  definite  location  has  been 
fiied.  The  third  section  does  not  embrace 
[73]  sales  and  preemptions  in  cases  where  the  sixth 
section  declares  that  the  land  shall  not  be  sub- 
ject to  sale  or  preemption.  The  two  sections 
must  be  so  construed  as  to  give  effect  to  both, 
if  that  be  practicable. 

In  the  present  case,  the  general  route  of  the 
rond  was  indicated  by  the  map  filed  in  the 
office  of  the  8ecretai7^  of  the  Inteiior  on  the 
21st  of  February,  1872.  It  does  not  appear 
that  any  objection  was  made  to  the  suffiaency 
of  the  map,  or  to  the  route  desiniated,  in  any 
pardcular.  Accordingly,  on  the  Sothof  March, 
1873,  the  Commissioner  of  the  General  Land- 
Office  transmitted  a  diagram  or  map,  showing 
this  route,  to  the  officers  of  the  local  land-office 
b  Dakota,  and  by  direction  of  the  Secretaxy 
ordered  them  to  withhold  from  sale,  location, 
preemption,  or  homestead  entry  all  surveyed 
and  unsurveyed  odd-numbered  sections  of  pub- 
lic land  falling  within  the  limits  of  forty  miles, 
ss  designated  on  the  map. 

This  notification  did  not  add  to  the  force  of 
the  Act  itself,  but  it  gave  notice  to  all  parties 
seeking  to  make  a  preemption  settlement  that 
lands  within  certain  denned  limits  might  be 
appropriated  for  the  road.  At  that  time  the 
lands  were  subject  to  the  Indian  title.  The 
defendant  could  not,  therefore,  as  already 
stated,  have  then  initiated  any  preemption 
right  by  his  settlement;  and  the  law  cut  him  off 
from  any  subsequent  preemption.  The  with- 
drawal of  the  odd  sections  mentioned  from  sale 
or  preemption,  by  the  sixth  section  of  the  Act, 
after  the  general  route  of  the  road  was  fixed, 
ia  the  manner  stated,  was  never  annulled. 

It  follows  that  the  defendant  could  never 
afterwards  acquire  any  rights  against  the 
Company  by  bis  settlement. 

Judgment  affirmed. 

True  copy.    Test: 

Jamffl  H.  MoKenney,  Qerk,  Sup.  Court,  U.  8« 
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Co'trd  Public  Works,  District  Coitmbia—con- 
tract  to  repair  roads — *^  board  rates" — eom- 


flUMmart— fOficNiM  flvm  spseifleationS'^ 
casus  omissuf-^tendSi  mads  sfueU  to  easfy^ 
aXUnsanoss  by  snginmr, 

1.  WhereintheaotuiBDof  ISTl^the  olaimantof- 
fered  to  put  the  oanal  road,  between  Aqueduct  and 
Chain  Bridges  hi  the  Dlstrlot  of  Columbia,  hi  order, 
and  hJs  terms  were  not  aoceptedL  but  a  year  later 
the  board  of  public  works  ordered  that  a  contract 
should  be  awarded  him  for  this  work,  and  that  he 
should  be  notified  of  its  action,  and  the  secretary  of 
the  board,  instead  of  notifying  him  of  such  acoon, 
informed  him  that  a  contract  had  been  awarded 
him  at  '*  board  rates*'  and  the  claimant  proceeded 
to  perform  the  work,  being  paid  therefor  at 
**  board  rates ''—except  as  to  masonry,  fOr  which 
he  received  $6  par  cubic  yard,  while  the  "^boaid 


rates'*  were  $8^  per  peroh--aiid  he  was  paid 
nothing  for  haul,  and  subsequently  a  contract 
WRS  drawn  at  the  rates  he  had  been  paid  and  ante- 
dated, the  court  refused  to  correct  the  contract, 
under  the  claimant's  theory  that  the  price  fixed  for 

m -^r  cuMr  TTtrl,  ftnfl  tht?  omtefon  tn  riy 

ft     ■.■•  ;.   ■•■':' nr-'.'  ;i-:U    ^iulL-K'.',   "  l-'jiiilI  iLiL'ji  ' '    lM>. 


her^  after  the  corn  mlssloiiarB  had  Buooeoded 
tfae  brmnl  of  Dublio  workja,  the  clalcaatit  varJcd  from 
tho  fKliitifl  aoa  Apcclticatjons,  by  G<>nfltrui't[rj|h<  n.  wall 
wider  thtLQ  ctilfod  for,  ^vtus  iila  rftasonttfur  theae 
C^an^i^  to  tbo  oRBLAtant  eDu-ineer  of  the  DlatHot 
and  ti»  tbe  comfiiisaiuuere,  wtn>  assented  tliortito, 
aiid  fiiea^^tirt*iiiynta  and  paymunta  woro  miirlc  with 
th^  knowledge  of  th&flfL^L^tJint  enu'ineers  and  cam* 
m  IMS i oners,  after  flnul  ai^ttleniftnt  It  wj^  bold  that 
a  iL^la![n  by  ttie  0J?triot  ot  ColumbJiLto  recover  bLick 
tht:?  amount  paid  Iti  eii'fist*  of  tlio  origloal  sp&o- 
ifidLtiona  ootJld  not  be  mnlntajnod* 

3.  \niei'G  the  iiiatrumeiit  extending  the  etna  tract 
miuJe  no  pi:*ovl«ioD  for  l^xi^hvulUod  la  placea  where 
thf-'re  was  no  prftvlotija  walL,  a  provision  \n  the  orig- 
inal contract  for  "-eiCftviUiona  and  refilling',  40  eta. 
per  oubLti  yard,  totffi  meaBurpd  Id  ^^xcaratlon  only;'* 
and  "  (rnidtujar,  30ctfl*  for  each  and  ererycnblo  j^rd 
of  earth,  mdd  or  HrareL  excavated  and  hauled^** 
will  not  in  elude  BiirTi  excavation, 

i.  Whtire  Ix*  the  contract  ther^  tea  «IW£8  omttma, 
and  the  claimant  ha*i  done  the  work:,  and  the  Uia- 
trict  hiifl  received  the  iKMioflt  of  It,  the  c*>tirt  vrUl 
emmliiethe  flndlnK^i,  and  lucertain  whether  thoy 
furnish  the  means  for  lixirig  \m  Vftioe. 

5.  wiicre  there  was  a  misunderiHitandinff  l>etwceii 
th'^  part  J  e.-?.  an  to  wherher  by  *'  an  ejftra  compenstt- 
tl«  HI  of  4(1  v\B.  pof  foot^*'  wEia  Intentlcd  #0  vta*  per 
square  foot,  or  40  eta.  per  lineal  foot,  a  compromlaeit 
by  fixing  upon  a  rate  of  74  and  1-2  cts.  a  running 
foot,  win  be  regarded  by  the  court  as  a  settlemerl 
of  the  disputed  item,  and  will  not  be  disturbed. 

6.  Where,  in  an  emergency,  the  engineer  in  chief 
wrote  to  the  contractor  *'  to  repair  the  roads  and 
cul veils,  in  the  vicinity  of  the  work  now  being 
performed  by  you  along  the  Little  Falls  Road,  which 
nave  been  damagCMl  by  the  late  storms,  as  extra 
work,  under  your  contract  number  661  ,with  the  late 
board  of  public  works,"  and  the  work  was  per- 
formed, the  payment  called  for  was  in  cash ;  and  it 
was  illegral  for  the  commissioners  to  direct  a  bill  to 
be  made  out  and  certified  to  at  rates  which  produced 
an  aggregate  that  would  make  the  payment  in  cer- 
tificates equivalent  to  a  payment  of  the  bill  ren- 
dered, in  cash.  The  amount  paid  in  certificates, will 
be  treated  as  a  cash  payment  to  that  amount,  al- 
though the  commissioners  had  no  cash  at  the  time 
appUcabletosuch  Myment. 

tT  Allowanoea  by  the  engineer  in  chief,  made  after 
the  controversy  arose,  in  excess  of  the  contract 
price  for  masonry  and  an  allowance  for  haul,  will 
not  be  disturbed ;  the  court  assuming  there  may 
have  been  good  reason  for  allowing  the  haul,  and 
the  masonry  may  have  been  of  a  different  quality 
from  the  rubble  cement,  for  which  the  contract 
fixes  the  price  at  $^ 

[Nos.  25, 157.] 
Argued  Nov.  S,  1886.    Decided  Nov.  16, 1886. 

MiOSQ  APPEALS  from  the  Court  of  Claims. 
JAfirmsd. 

Tms  case  arose  upon  a  petition  filed  in  the 
court  below  by  the  appellant,  John  J.  Ship* 
man,  to  recover  a  large  amount  claimed  to  be 
due  the  petitioner  under  a  contract  with  the  de- 
fendant for  the  repair  of  what  is  known  as  the 
Canal  Road,  located  in  the  District  of  Columbia, 
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The  fftcts  are  stated  in  the  opinion  of  the 
eonrtof  claimsadopted  by  thisoowrt^  which  was 
deliyered  by  Datib,  J.,  as  follows: 

The  items  in  the  daimanf  s  bQI  of  particalan 
depend,  in  some  measure,  upon  the  force  to  be 
given  to  a  contract  known  as  contract  No.  661. 

In  the  antumn  of  1871  the  claimant  offered 
to  pat  the  canal  road  between  Aqueduct  and 
Chain  Bridges  in  order.  Apparently  his  terms 
were  not  acceptable,  for  no  notice  was  taken  of 
them.  A  year  later  the  board  ordered  that  a 
contract  should  be  awarded  him  for  this  work, 
and  directed  that  he  be  notified  of  its  action. 
An  attempt  was  made  to  connect  this  act  with 
the  claimant's  acts  of  the  previous  year;  but 
the  findings  show  no  such  connection,  and  in 
our  opinion  there  was  none. 

The  secretary  of  the  board  at  irnce  wrote  to 
the  claimant,  but  instead  of  notifying  him  of 
the  real  doings  of  the  board,  he  notified  him 
that  a  contract  had  been  awarded  him  "  at 
boud  rates."  which  had  not  been  alluded  to  by 
the  board  in  their  action.  The  claimant,  be- 
fore commencing  work,  saw  the  defendant's 
officers  in  relation  to  the  work  and  the  contract, 
Tvut  what  took  place  can  only  be  inferred  from 
iubsequent  acts  of  both  parties. 

The  claimant  did  work  to  the  amount  of  a 
few  thousand  dollars  in  the  autumn  of  1872,  for 
which  he  was  paid  in  part.  In  the  spring  of 
1878  he  resumed  work  and  continued  at  it  until 
the  autumn,  when  a  final  measurement  was  had 
of  the  work  done  to  that  time.  For  all  this 
wofk  he  was  paid  at  board  rates  with  two  ex- 
>tions:  (1)  he  was  paid  for  stone  masonry  at 

^^  per  cubic  vard,  while  the  board  rate  was 

6.50  per  pcrdt;  (3)  he  was  paid  nothing  for 
haul.  So  far  as  we  can  gather  from  the  find- 
Ines,  his  bills  were  rendered  at  the  rates  at 
wmch  they  were  paid,  and  the  payments  were 
received  without  any  intimation  that  the 
amounts  allowed  were  too  small 

During  the  progress  of  the  work  the  claimant 
had  put  macadam  on  the  road  by  direction  of 
one  of  the  board  df  public  works.  This  was 
f  ormall  V  recognized  as  a  pert  of  his  riintract  in 
November,  1978,  and  inDecember,  1878,  the  con- 
tract. No.  661,  under  which  all  the  work  was  sup- 
posed to  have  been  done,  was  f  onnally  executed. 

The  findings  show  that  both  parties  intended 
to  embody  in  this  formal  instrument,  and  sup- 
posed they  had  embodied  in  it,  all  the  agree- 
ments under  which  the  one  had  been  ooing 
work  and  the  other  had  been  paying  money. 
The  instrument  was  antedated  for  the  purpose, 
as  the  findings  further  show,  of  making  it  op- 
erative during  the  whole  pertod  of  the  work. 

The  claimant  now,  however,  makes  two  ob- 
lections  to  this  instrument:  In  the  first  place 
It  was  signed  on  behalf  of  the  board  of  public 
works  by  Henry  D.  Ckwke,  Alexander  R  Shep- 
herd, and  James  A.  Magruder.  Oooke  was  a 
member  of  the  board  in  October,  1872,  when 
the  contract  with  the  claimant  was  actually 
made,  but  he  had  ceased  to  be  a  member  in 
December,  1878,  when  the  formal  evidence  of 
it  was  actually  signed.  Shepherd  and  Magru- 
der were  members  throughout  The  total  num- 
ber of  the  board  was  five.  The  daimant  main- 
tains that  the  instrument,  not  havinjg  been 
signed  by  a  majorl^  of  the  board,  is  mvalid. 


It  is  unnecessary  for  us  to  decide  whether  he 
is  correct  in  this  contention,  for  the  findinga 
show  that  the  claimant  8i«;ned  that  paper  for 
the  purpose  of  showing  what  his  own  under- 
standing of  the  contract  was.  If,  notwith- 
standing the  written  instrument,  the  contract 
still  rested  in  parol,  the  court  could  have  no 
stronffer  evidence  to  show  what  the.claimant  in- 
tendd  it  to  be.  If,  on  the  other  hand,  the  writ- 
ten contract  is  valid^  the  practical  result  on  the 
issues  in  this  suit  is  the  same. 

In  the  second  phice  the  claimant  maintains 
that  he  engaged  to  do  the  work  at  board  rates; 
that  when  the  written  contract  varied  from 
board  rates  by  excluding  haul,  and  paying  for 
masonry  at  only  $6  a  cufic  yard,  it  was  a  varia- 
tion made  without  his  knowledge,  and  against 
the  intent  of  both  parties;  and  that,  these  pro- 
visions of  the  contract  having  been  inserted  by 
mistake,  the  court  should  rdocm  the  contract 
by  restoring  boud  rates  as  the  measure  of  com- 
pensation. This  theory  rests  for  its  support 
upon  (1)  the  letter  of  the  secretarv  inform- 
ing the  claimant  that  a  contract  had  been 
awarded  him  at  board  rates;  (2)  the  testimony 
of  the  claimant  that  he  supposed  the  rates  stated 
in  the  written  instrument  were  board  rates. 

We  have  aheady  seen  that  the  letter  of  the 
secretary  was  not  justified  or  authorized  by  the 
action  of  the  board.  The  claimant's  contention 
therefore  rests  mainly  upon  his  own  unsupported 
te^imony.  On  the  other  hand,  it  is  contradict- 
ed by  his  own  consistent  conduct,  from  October,. 
1872,  when  he  b^gan  work  under  the  original 
contract,  to  January,  1876,  when  he  finished 
underthe  last  extension  of  the  contract.  Dur- 
ing all  this  time  he  rendered  accounts  and  re- 
ceived pay  for  masonry  at  $6,  and  for  erading, 
without  claiming  hauL  We  cannot  shut  our 
eyes  to  these  practical  acts  of  construction, 
we  think  that  before  he  began  work  he  must 
have  known  that  the  secretai^  had  made  a  mis- 
take. We  are  also  of  omiuon  that  when  he 
signed  the  contract,  in  December,  1878,  he 
knew  what  its  purport  was,  and  that  it  ex- 
presses the  agreement  as  he  understood  it. 

Having  disposed  of  this  general  question, 
we  will  take  up  the  items  of  the  daim  and 
counterclaim  in  detail.    *    *    * 

The  defendant  asks  Judgment  for  a  large 
sum  for  idleged  overpayment  The  facts  are 
briefly  theses 

The  wall  was  somethree  mfles  in  length,  and 
in  some  places  as  much  as  ten  f  eei  high.  In  the 
very  outset  the  claimant  varied  from  the  plana 
and  specifications  by  constructing  it  wider  than 
they  called  for.  He  gave  his  reasons  for  these 
changes  to  the  assistant  engineers  of  the  Dis- 
trict and  to  the  commissioners,  and  they  assent- 
ed to  tl^e  change.  From  time  to  time  during* 
the  work,  measurements  were  taken  and  re- 
turned to  the  chief  engineer,  and  passed  upon 

r  him  and  payments  made  in  accordance  with 
.^em;  and  all  these  measurements  included  tihe* 
variations  thus  made.  The  commissioners  knew 
of  it  and  the  reasons  for  it,  and  consented  to  it;, 
the  assistant  engineers  knew  of  it,  and  the  en- 
gineer in  diief  might  have  known  of  it  if  hs 
had  paid  personal  attention  to  it  There  wa» 
no  attempt  at  concealment  or  fraud.  When 
the  final  payment  was  made,  which  is  now 
sought  to  be  recovered  back,  it  was  done  with 
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Ihe  knowledge  of  the  commissionera,  and  by 
personal  directioii  of  one  of  themp  and  with  the 
knowledge  and  consent  of  Assistant  Engineer 
Oertly,  who  was  acting  as  chief  in  the  absence 
of  m,  Hozie.  The  ground  of  the  defendant's 
slaim  for  repayment  is  that  the  ensineer-in-chief 
did  not  assent  to  the  changes  which  Involyed 
tbeoonstmctionof  4,091.83  yards  of  masonry 
beyond  his  plans.  We  think  this  claim  cannot 
be  maintained.  ♦  ♦  ♦ 

The  faundatum  for  the  wiU:^The  terms  of 
ihe  contract  mnat  govern  our  decision.  It  re- 
quired the  claimant  to: 

"Construct  a  stone  retaining  or  parapet  wall 
on  the  south  side  of  the  Little  Falls  Road,  be- 
tween the  Aqueduct  and  Chain  Bridges,  or  at 
such  points  along  said  road  as  may  be  author- 
ized by  the  commissioners,  at  ^  per  cubic 
yard.  *  •  *  The  present  retaining  walls  to  be 
removed  to  such  depth  from  the  top  aa  may 
be  directed,  and  the  foundation  inspected  and 
approved  by  the  engineer  of  the  District  of 
Columbia  before  relaying  the  wall,  which  is  to 
be  done  in  cement  mortar." 

A  portion  of  the  new  wall  was  constructed  in 
plaoes  where  there  was  no  old  wall.  It  is  ad- 
mitted that  the  contract  ^ves  the  claimant  no 
daim  for  the  labor  in  gettmg  ready  for  the  foun- 
dations In  places  where  there  was  a  previous 
walL  The  claim  is  confined  to  excavation  in 
plaoes  where  there  was  no  previous  wall.  The 
mstrument  extending  the  contract  makes  no 
other  nioviaion  for  payment  except  that  already 
qooteo.  We  are  of  opinion  that  it  requires 
Um  claimant  to  do  all  the  work  necessary  for 
the  finished  masonry  at  the  agreed  i>rioe  of  $6, 
unless  there  is  something  in  &e  old  instrument 
which  ^ves  him  further  pay  for  excavation. 

Tunung  to  that  we  find  these  provisions  only: 
"  Excavations  and  refilling,  forty  (40)  cents  per 
cubic  yard,  to  be  measurea  in  excavation  only/' 
and  "grading,  thirty  (80)  cents  for  each  and 
every  cubic  yard  of  earth,  sand,  or  gravel  exca- 
vitca  and  hauled." 

It  is  plain  that  the  provision  in  regard  to 
piding  does  not  apply  to  this  case.  We  think 
It  equally  clear  that  the  other  does  not.  This 
is  not  a  case  of  excavation  and  refilling,  like  a 
lewer  trench;  and  the  rate  of  payment  agreed 
upon  for  such  double  work  is  not  applicable  to 
thia  There  being  nothing  in  the  ola  contract 
to  control  the  plain  Lmguage  of  the  extension  we 
most  decide  atfainst  the  claimant  on  this  item. 

Uis  lining  oack  of  the  teall  for  drainage: — 
The  specifications  called  for  "a  lining  of  coarse 
gravel  twelve  (12)  inches  in  thickness  carried 
op  in  rear  of  the  retainingwall,"  and  the  plans 
■bowed  this  in  detail.  There  was  no  gravel 
along  the  line  of  the  road,  and  it  was  mutually 
agreed,  during  the  construction  of  the  work, 
that  macadam  material  should  be  substituted 
for  the  gravel.  The  contract  is  siknt  as  to  the 
nte  of  pay  for  this  work,  which  has  been  sat- 
iifactonly  performed.  The  defendant  main- 
tains that  it  was  intended  to  be  paid  for  by  the 
price  allowed  for  the  masonry  in  tlie  walL 

The  claimant  contends  that  he  is  entitled  to 
compensation  (1)  for  the  labor  in  excavating 
the  place  for  the  reception  of  the  lining,  at  the 
nte  allowed  by  the  old  contract  for  excava- 
tioDt  and  refilling;  0)  for  the  lining  to  be  meas- 
ured as  masonry. 
119  U.  8. 


It  is  plain  that  thja  woric  of  gravelinff  iu  the 
rear  of  the  wall,  as  contemplated  by  the  oon- 
tract,  was  a  work  of  considerable  lalior  and  ex- 
pense. We  cannot  think  that  either  party  in- 
tended it  to  be  paid  for  in  computing  the  mason- 
ry. In  our  opinion  it  is  a  came  omieeue.  The 
parties  have  accidentally  neglected  to  fix  a  price 
for  this  work.  The  claimant  has  done  the 
work;  the  District  has  received  the  benefit  of 
it;  and  it  only  remains  for  the  court  to  examine 
the  findings  and  ascertain  whether  they  furnish 
the  means  for  fixing  its  value.  *  *  * 

The  coping  on  tfie  toaU:—The  contract  called 
fora— 

"Coping  to  consist  of  selected  stones  six  to 
ten  inches  thick,  iointed;  in  length  of  not  less 
than  two  feet,  and  must  project  over  the  para- 
pet wall  not  less  than  two  nor  more  than  four 
inches  on  each  side,  and  must  be  so  disposed 
alon^  the  line  of  the  wall  that  no  two  in  juxta- 
position shall  vary  in  thickness  nor  in  wi^th 
more  than  three  quarters  of  an  inch." 

After  layine  about  a  thousand  feet  of  this 
coping  the  claimant  wrote  to  the  commission- 
ers that  it  was  expensive,  arduous  and  unsatis- 
factory work  to  make  such  coping,  and  made 
a  proposition  in  the  following  language:  "That 
I  be  allowed  to  use  for  the  coping  North  River 
or  other  suitable  coping  stone,  for  which  I  will 
be  allowed  an  extra  compensation  of  forty  (40) 
cents  per  foot.  This  stone  will  cost  me,  ddiv- 
ered  on  the  ground,  nearly  (1)  dollar  per  foot, 
but  I  am  willing  to  bear  more  than  one  half  the 
expense,  only  asking  the  District  Government 
to  assume  the  proportion  I  have  named." 

To  this  proposition  Mr.  Hoxie,  on  behalf  of 
the  District,  made  the  following  reply:  "You 
are  requested  to  call  at  this  office  to  execute  the 
necessary  papers  for  an  extension  to  your  con- 
tract, No.  561,  with  the  late  board  of  public 
works,  to  include  the  finishing  of  the  parapet 
wall  along  the  liUle  Falls  Road  with  the  North 
River  coping,  at  forty  cents  per  lineal  foot, 
payable  in  8.65  bonds  at  par. 

Tlie  claimant  did  not  call  and  execute  the 
proposed  extension,  but  Instead  thereof  went 
on  with  the  proposed  change,  and  the  court  is 
now  called  upon  from  this  correspondence  and 
the  acts  of  the  parties  to  decide  what  their 
agreements  really  were. 

Assuming  the  average  thickness  of  the  cop- 
ing called  for  by  the  contract  lo  be  8  inches, 
aiS  its  average  width  to  be  30  inches,  the  con- 
tract price  for  it;  viz.,  $5.00  per  cubic  yard, 
would  amount  to  80.8  cents  per  running  foot. 
The  diminution  in  the  size  caused  bv  using 
North  River  blue  stone,  taking  Hoxie^s  meas- 
urements in  finding  XaVIII,  reduced  the  con- 
tract price  for  it,  measured  as  masonry,  ta 
about  15.4  cents  per  running  foot  Ab  some 
compensation  for  this  reduction,  as  well  as  the 
increased  cost  of  the  proposed  change  (esthnat- 
ed  by  the  daimant  at  nearly  $1.00  per  foot),  the 
claimant  proposed  that  he  should  be  allowed 
an  extra  compensation  of  40  cents  per  foot.  He 
did  not  indicate  whether  he  meant  40  cents  per 
square  foot  or  40  cents  per  lineal  foot  Ha 
now  says  that  he  intended  square  feet  and  ar- 
gues that  the  engineer  must  liave  so  understood 
him,  because  any  other  oonatruction  would  be 
inconsistent  with  the  prices  of  blue  stone. 

Lieutenant  Hoxie's  answer  may  be  oonstnied 
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in  two  waji:  (1)  either  as  an  acceptance  of  the 
claimant's  propoeition,  defining  the  undefined 
term  in  it  to  be  a  lineal  and  not  a  square  foot; 
or,  (2]  as  a  counter  proposal  of  40  cents  a  run- 
ning foot  as  the  entire  compensation.  We  think 
the  first  construction  the  one  most  consistent 
with  the  facts  in  the  case,  and  the  one  which 
gives  force  to  the  whole  correspondence.  It  is 
also  the  only  one  consistent  with  the  action  of 
Lieutenant  Hozie  at  a  subsequent  stage,  when 
he  sanctioned  a  measurement  of  the  work  which 
contemplated  an  allowance  to  the  claimant  for 
the  coping  as  masonry,  and  an  additional  pay- 
ment by  the  foot. 

When  the  parties  came  to  settle,  after  the 
work  was  done,  both  agreed  that  the  claimant 
was  entitled  to  be  paid  for  the  coping  as  mar 
soniy  (which  we  have  seen  to  be  about  15.4 
cents  per  running  foot),  and  at  as  high  a  rate  as 
40  cents  extra  per  lineal  foot,  or  an  aggregate  of 
about  55.4  cents  per  running  foot  The  claim- 
ant contended  that  he  was  entitled  to  a  gross 
allowance  of  40  cents  per  square  foot,  which, 
allowing  the  coping  to  be  2  feet  wide,  would  be 
40  cents  a  running  foot  additional,  or  about  05.4 
cents  per  running  foot.  The  parties  compro- 
mised oy  flzinf  upon  a  rate  of  74i  cents  a  run- 
ning foot.  We  cannot  say  that  this  payment 
was  made  in  mistake  of  fact.  We  think  that  it 
was  made  and  received  as  a  settlement  of  a  dis- 
puted item.  Regarding  it  in  this  light,  we  can 
neither  on  the  one  hand  set  aside  the  payments 
already  made  to  enable  the  defendant  to  recover 
on  its  counterclaim  nor  can  we  on  the  other 
hand  award  to  the  claimant  the  contract  price 
for  the  coping  as  masonry;  since  the  daim  for 
it,  however  well  founded  it  may  have  been  orig- 
inally, entered  into  the  settlement  by  whidi 
both  parties  accepted  a  rate  of  compensation 
which  neither  contemplated  when  the  work 
was  done.  ♦  ♦  ♦ 

The  next  items  in  consecutive  order  relate  to 
what  is  known  as  the  New  CutRoad.a  road  near 
to  and  connected  with  the  Canal  (or  Little  Falls) 
Road,  on  which  the  rlaimant  was  at  work  in 
August,  1875. 

It  appears  that  tUis  New  Cut  road  was  badly 
damaged  by  storms  in  that  month.  The  three 
years'  experience  which  the  District  authorities 
had  had  at  that  time  with  the  claimant  as  a  con- 
tractor appears  to  have  inspired  confidence,  and 
in  the  emergency  Mr.  Hoxie  addressed  Uie  fol- 
lowing letter,  on  the  81st  of  August,  to  the 
claimant:  "  Tou  are  authorized  to  repair  the 
roads  and  culverts  in  the  vicinitv  of  the  work 
now  being  performed  by  you  along  the  Little 
Falls  road  wiiich  have  been  damaged  by  the  late 
storms,  as  extra  work  under  your  contract  No. 
561  with  the  late  Board  of  Public  Works.  Tou 
will  present  this  order  with  your  bill  for  the 
work,  which  will  be  done  under  the  direction  of 
Mr.  Cunningham  and  Mr.  Carroll,  ovetseers." 

No  answer  was  made  to  this  communication, 
but  as  the  claimant  at  once  went  on  with  the 
work  he  must  be  presumed  to  have  accepted  the 
proposal. 

In  December  he  rendered  an  itemized  bill, 
amounting  in  the  aggregate  to  over  $15,000, 
and  asked  formeasurement  and  payment  under 
his  contract  This  oontract  called  for  pavment 
in  cash.  The  defendant  had  no  cash,  tinder 
directions  of  the  comminioncrs  a  blil  ^ras  made 
out.  and  certified  to  at  rates  which  produced  an 
t40 
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aggregate  that  would  make  a  payment  in  certifl* 
cates  equivalent  to  a  pavment  of  the  bill  ren- 
dered in  cash,  and  the  claimant  was  so  paid  in 
certificates. 

We  do  not  apprehend  that  there  was  anything 
immoral  or  intrinsically  dishonest  in  this  trans- 
action. The  parties  assumed  what  was  a  man- 
ifest fact:  that  work  to  be  paid  for  in  depre> 
ciated  securities  was  nominaUy  worth  hi^er 
rates  than  work  to  be  paid  for  in  cash .  But  the 
act  was  clearly  illejo^.  The  defendant  having 
agreed  to  pay  cash  was  legally  bound  to  pay 
cash;  but  when  it  found  itself  unable  to  do  so, 
the  law  forbade  it  from  parting  with  its  securi- 
ties to  a  creditor  at  less  than  par.  It  is  too  clear 
for  argument  that  what  it  dia  was  an  attempt  to 
do  inairectly  what  the  law  forbade  it  to  do  di- 
rectiy,  which  a  familiar  rule  of  law  makes  an 
impossibility. 

This  payment  in  certificates  to  the  amount  of 
$22, 182.92  must  therefore  be  taken  to  be  a  cash 
payment  to  that  amount  on  account  of  the  work 
done  on  the  New  Cut  Road.  It  is  the  only  pay- 
ment that  has  been  made  on  that  account  Our 
labors  in  this  respect  are,  therefore,  now  re- 
duced to  ascertaining  the  amount  of  the  work 
done  by  the  claimant  on  that  road. 

On  the  14th  December,  1876,  Lieutenant 
Hoxie  addressed  to  the  commissioners  a  letter  in 
which  he  said:  "I  transmit  herewith  final 
measurement  of  work  done  on  New  Cut  Road  by 
J.  J.  Shipman,  under  contract  No.  561  of  the 
late  board  of  public  works,  amounting  to 
$24,852.29."  Themeasurementsinclosedinthis 
letter  show  the  following  apparent  variations 
from  contract  rates:  an  allowance  of  $6.50 
for  masonry,  and  an  allowance  for  haul.  The 
counsel  for  tiie  defendant  ask  us  to  strike  these 
items  from  the  measurement.  These  measure- 
ments were  made  after  the  present  controversy 
arose,  and  undoubtedly  express  Lieutenant 
Hoxie's  well-considered  Judgment  as  to  the 
claimant's  rights.  There  may  have  been  good 
reason  for  allowing  the  haul,  and  the  masonry 
may  have  been  of  a  different  quality  from  the 
rubble  cement,  for  which  the  contract  fixes  the 
price  at  $5.  We  are  not  disposed  to  assume  the 
responsibility  of  changing  these  items. 

Among  the  items  included  in  this  measure- 
ment were  1,090.8  perches  of  dry  wall.  The 
contract  fixes  no  price  for  such  labor  and  mate- 
rial .  Lieutenantlioxie  esti mates  it  to  be  worth 
$2.50  per  perch,  and  allows  that  rate.  The 
claimant  contends  that  it  is  worth  more  than 
that,  and  introduced  considerable  proof  to  sus- 
tain his  contention.  We  have  reached  the  con- 
clusion that  the  rate  allowed  by  Lieutenant 
Hoxie  is  below  the  prices  paid  for  such  wall  at 
the  time  of  its  construction,  and  have  found 
that  it  was  worth  $8.50  per  perch  instead  of 
^.50,  as  allowed. 

As  the  result  of  this  we  disallow  the  counter- 
claim on  account  of  the  work  on  the  New  Cut 
Road,  and  allow  the  claimant  as  follows: 
Work  done  as  by  Hoxie's  estimate.  $24,852  50 
1,098.8  perches  dry  wall,  $1  per 

perch  additional 1,098  80 

25,451  80 
Lees  payments  in  certificates  at  par  22,182  92 

$8,268  88 
Mr.  W.  WlUouffkbx*  for  Shipman: 

119  U.  S. 


1888. 


Btobt  t.  Black. 
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The  letter  stened  by  the  leeretaiy  of  tbe 
board,  whether  m  fact  authorized  by  tne  board 
er  Dot,  oould  not  affect  the  rights  of  thli 
claimant. 

Branwn'i  Eaor.  r.  (hmpbeU,  13  Wall.  688  (79 
V.  8.  bk.  20,  L.  ed.  487);  If.  T.dkN.ff.ILB. 
0$.  T.  8ehuyl4fr,  84  N.  Y.  80. 

The  difference  between  a  caah  and  credit 
fatfis  is  recognized  in  all  buainefla  transactiona. 
Payment  of  a  debt  before  due,  in  a  smaller 
amount  than  the  same  owing,  isa  Talid  conaid- 
ention  for  full  satisfaction. 

Very  ▼.  Levy,  18  How.  868  (54  U.  S.  bk.  14, 
L  ed.  180). 

Tike  law  refuses  to  interfere  in  the  case  of  an 
IDqtbI  contract,  if  executed  by  both  parties  in 
pari  ddieto. 

2  Pars.  Cont  Sd  ed.  264,  and  cases  cited. 

This  was  not  what  can  properly  be  called  an 
overpayment.  Appellant  did  not  receive  more 
m  cash  than  he  would  be  entitled  to  on  the  basis 
of  cash.  An  action  ought  not  to  be  sustained  to 
recover  such  alleged  overpayment,  commenced 
lome  seven  or  ei^t  years  after  the  transaction 
iiflnaDy  dosed. 

mteheock  t.  OaiveUan,  96  U  S.  841  (Bk.  24, 
Led.  659). 

The  oommissionen  have  a  general^power  to 
sdjoBt,  compromise  and  settle  m  cases  of  indefi- 
nite claims,  and  it  will  be  going  beyond  any 
reported  case,  to  call  such  a  transaction  an  over- 
payment, ana  recover  back  from  the  payee. 

1  DilL  Mun.  Corp.  §  478. 

If  there  be  any  doubt  about  the  construction 
of  the  contract,  the  surrounding  circumstances 
maybe  considered, 

Noanan  v.  BradUy,  9  WaU.  497(76  U.  S.  bk. 
19,  L.  ed.  761). 

The  finding  of  the  court  is  conclusive  as  to  the 
surrounding  circumstances  being  such  as  to  sus- 
tain its  construction. 

Bradley  v.  WaMMnaton,  A.  A  9.  8t.  Packet 
Co.  18  Pet  89  ^  U.  S.  bk.  10,  L.  ed.  72);  9 
Clark  &  F.  566;  15  East,  501;  Smith  v.  Bdt,  6 
P^  75  (80  U.  S.  bk.  8,  L.  ed.  825);  1  GreenL 
£v.  §§  296,  292,  298. 

The  lining  was  not  in  accordance  with  the 
contract,  but  was  a  variation  from  it  by  mutual 
agreement,  and  is  to  be  paid  for  independent  of 
tttB  contract. 

BaU  r.  U.  8.  14  Ct  01.  514;  Dermott  t. 
/m«,2  WalL  9(69  U.  S.  bk.  17,  L.  ed.  764). 

Hie  measurements  made  by  the  engineer  des- 
ignated are  binding  upon,  the  parties,  and  can- 
not be  corrected  azoept  by  tbe  same  engineer. 

EOlbergr.  (T.  A97U  8.  898(Bk.  24Ti.  ed. 
U06). 

Ifr.  O.  A.  Jenks,  BdUeU&r-Oen.,  for  the 
DIrtrlot  of  Columbia. 

lie  knowledge  and  consent  of  commissioners 
individuaUy  would  not  affect  a  written  oontract 
BBade  by  the  board. 

WaMbY, SehoollHet.  SFhila. 568;  Turnpike 
Board  V.  Oramer,  45  Pii.  886;  Sohaol  Diet.  v. 
iMte,89Pa.895. 

Inocder  that  a  payment  by  the  board,  forthe 
woik,  ahould  be  constmea  as  a  ratification, 
dahnant  must  show  that  the  board  had  knowl- 
edge that  the  ezoeis  was  included  in  the  esti- 
mate paid. 

Owinge  v.  Sua,  9  Pet  629(84  U.  8.  bk.  9,  L. 
«d.  254);  Bwrrate  r.  (yBrien,  4  Buss.  895. 
119  U.  &  U.  8.,  Book  80. 


Mr.  W.  WlUoiifflibj,  for  Shipman,  in 

The  court  of  claims  had  equitable  as  well  as 
legal  Jurisdiction  in  cases  under  this  Act,  and 
there  was  no  difficulty  in  following  the  rule  laid 
down  in  the  following  cases: 

Dertnott  v.  Jonee,  2  Wall.  9(69  U.  6.  bk.  17, 
L.  ed.  764);  Bale  v.  U.  8.  14  Ct.  CI.  614,  617; 
McKinneyY.  Sj^nger,  8  Ind.  59;  8.  0.  54  Am. 
Dec.  470;  Eayward  v.  Leonard,  7  Pick.  181;  8. 
a  19  Am.  Dec.  268. 

The  finding  of  the  court  does  not  show  such 
a  mistake  as  would  vitiate  an  award.  If  it  did, 
the  contractors  are  not  to  be  bound  by  the 
award,  nor  by  a  settlement  in  pursuance  of  it  if 
the  award  be  set  aside. 

BureJtea  v.  JforsA,  17  How.  844(58  U.  8.  bk. 
15,  L.  ed.  96). 

As  showing  that  the  letter  of  the  secmtary 
was  binding  upon  the  board  of  public  works  as 
to  payments  at  "  board  rates"  we  call  attention 
to  Supervieors  v.  8ehenek,  5  Wall.  772fr2  U.  S. 
bk.  18,  L.  ed.  556). 

Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

The  judgment  in  this  case  is  affirmed.  No 
disputed  questions  of  law  are  involved,  and  our 
views  of  the  facts  are  so  weU  expressed  in  the 
carefully  prepared  opinion  of  the  court  of 
claims,  found  in  8hipfnan  v.  Diet,  CM.  18  Ct 
CL  291,  that  we  deem  it  unnecessary  to  do  more 
than  to  refer  to  that  opinion  for  the  reasons  of 
our  decision. 

Affirmed, 


NELSON  8T0RY,  Flff.  in  Err., 

e. 
MADISON  M.  BLACK  bt  au 

<See  8.  a  Reporter's  ed.  285-£87.) 
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WMt  of  error  to  tbe  Supreme  Court  of  Montana  to 

rluR  up  for  review  a  Jadgme 

not  a  tml  by  Jury,  dlnmfaiMl,  tbe  statute  requiring 


Dent  In  whlQh  there  was 


an  appeal  In  such  cases. 

[No.  89.] 
BubmUted  JSTof.  U,  1886.  Decided  Nat,  15, 1886. 

rj  ERROR  to  tbe  Supreme  Court  of  the  Ter- 
ritory of  Montana.    Diemieeed, 
The  case  is  sufficiently  stated  by  the  court 
Meeere.  J.  Hublear  Aakton  and  Nathan- 
iel Wilson*  for  plslntiff  in  error. 

Meeere.  Edwin  W.  Toole  and  Joseph  K. 
TooIe»  for  defendants  in  error. 

Mr.  Ohi^JueUce  WaHe  deUvered  the  opio- 
ion  of  the  court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  the  Territory  of  Montana  to  bring  up  for  re- 
view the  ludsment  in  a  suit  where  there  was 
not  a  trial  by  jury.  Under  the  Act  of  April  7, 
1874,  chap.  80,  sec  2, 18  Stat  at  L.  part  8,  page 
27,  the  case  should  have  been  brought  up  oy 
appeal,  and  the  writ  of  error  ie  tlwrefoTe  die- 
missed.  Heeht  v.  Boughton,  105  U.S.  285  IBk. 
26,  L.  ed.  1018];  U.  8.  v.  B.  B.  Co.  105  U.  B. 
268  [26:  1021];  Woo{f  v.  Eamilton,  106  U. 
28  Ml 
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8. 15  [Bk.  27,  L.  ed.  885].  Tbe  question  is  no 
longer  open  in  this  court.  The  stotutoiy  role 
it  JurisdictionaL 


FERE  ASSOCIATION  OF  PHILADEL- 
PHIA, Plff.  in  Err., 

PEOPLE  OF  THE  STATE  OF  NEW 
YORK. 

CBee  8.  a  Beporter'ft  ed.  UO-UB.) 

JuriMction — writ  of  error  to  state  eourt-^cpin' 
ionofstcUe  court — constitutional  law — taxa- 
tion of  foreign  corporation  by  State— State  may 
exclude  or  impose  conditions— ^Jien  corpora^ 
Hon  is  within  jurisdiction  of  Stat^. 

L  Upon  a  writ  of  error  to  reylew  a  Judgment  en- 
tered m  the  Bupreme  Ctourt  of  New  York  In  aooord- 
anoe  with  a  decision  of  the  Court  of  Appeals  of 
that  State,  this  court  can  examine  the  opinion  of 
tbe  Court  of  Appeals,  a  copy  of  which,  duly  authen- 
ticated. Is  transmitted  here  with  the  record. 

2.  It  appearin«r  from  that  opinion  that  the  state 
court  decided  against  a  claim  set  up  by  the  plaintiff 
in  error  under  the  Constitution  of  the  United 
Btatee,  and  that  such  decision  was  necessary  to  the 
decision  of  the  case,  this  court  has  jurisdiction  to 
review  that  decisl<»n. 

8.  The  Statute  of  the  State  of  New  York,  proTld- 
inff  that  when  the  laws  of  other  States  Imposed 
upon  insurance  companies  incorporated  under  tbe 
laws  of  New  York,as  a  condition  to  their  dolner  busi- 
ness in  such  States,  spreaxer  burdens  than  were  im- 
posed by  the  laws  of  New  York  upon  similar  com- 
panies of  such  other  States  dolnff  business  in  New 
York,  then  the  same  burdens  should  be  imposed 
upon  the  companies  of  such  other  States  dolnff  bus- 
iness in  New  York  as  were  by  the  laws  oi  such 
States  imposed  upon  New  York  companies,  Isjiot 
oontiary  to  the  Fourteenth  Amendment  to  Tnc 
Constitution  of  tbe  United  States  proyidinff  that  no 
State  shall  **  deny  to  any  person  within  itslurisdlo- 
tion  the  equal  protection  of  the  laws.^ 

4.  A  foreign  corporation  is  not  within  the  Juris- 
diction of  the  State  of  New  York  until  it  has  com- 
plied with  the  laws  of  that  State  as  to  payment  of 
hoense  fees,  taxes  and  the  deposit  of  securities,  etc. 
A  corporatkm  having  oompued  with  the  law  and 
received  a  license  for  a  year  is  within  the  State  for 
that  yean  but  it  Is  within  the  power  of  tbe  State  to 
ohange  the  conditions  of  admission  at  any  ttma  as 
to  the  future,  and  If  It  makes  such  a  change  for  the 
future  the  foreign  corporation  Is  not  within  the 
State  after  the  expiration  of  the  year  for  which  It 
was  licensed,  until  it  has  complied  with  snoh 
ohanged  oonditiooa. 

[No.  16.] 
Argued  Oct.  t6, 1886.    Deddsd  Not.  16, 1886. 

r\  ERROR  to  the  Supreme  Court  of  the  State 
of  New  York.    Affirmed. 

The  case  is  stated  07  the  court 

Mr.  Joneph  H.  Ckoatet  for  plaintiff  in 
error: 

That  a  corporation  like  the  plaintiff  in  error 
Is  a  "person*^  within  the  meaning  of  the  Four- 
teenth Amendment,  seems  no  longer  debstahle 
since  the  announcement  made  li^  the  learned 
chief  Justice,  in  the  case  of  Santa  Olara  Oo.  ▼. 
Southern  Pac.  B.  B.  O?.  118  U.  S.  896  (Bk.  80, 
L.  ed.  119),  that  all  the  members  of  the  court 
were  of  the  opinion  that  the  corporatioDS  in  that 
case,  being  railroad  companies,  were  properly 
within  the  terms  of  that  description. 

See  also  San  Mateo  Case,  18  Fed.  Rep.  722, 
74^-748,  768-782;  Co.  of  Santa  Clara  Que,  18 
Fed.  Rep.  886,  897-404;  Kentucky  B.  B.  Tasf 
Cases,  116 U.S.  821  (Bk.  29, L.  ed. 414);  Chinm 
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Laundry  Cases,  118  U.  S.  27,  708(Bk.  28,  L.  ed« 
928, 1146);  118  U.  S.  866  (Bk.  80,  L.  ed.  220). 

The  plaintiff  in  error  was,  in  1881,  unques- 
tionably, if  a  person  at  alL  a  person  within  the 
Jurisdiction  of  the  State  of  New  York.  It  is  a 
part  of  the  agreed  statement  of  facts  that  the 
plahitiff  in  error  had,  by  direct  authority  from 
the  State,  uniformly  maintahied  its  agency 
within  the  State  from  1872  down  to  the  present 
time.  It  transacted  its  bushiess  there  under  the 
authori^,  implied  and  express,  of  the  State, 
and  under  the  usual  certificate  of  authority 
from  the  State  granted  in  such  cases  upon  com- 
pliance with  the  prescribed  conditions.  It  con- 
tributed yearly  its  quota,  by  taxation,  to  the  rev- 
enues of  the  State,  and  was  in  all  respects,  and 
to  every  intent  and  purpose,  within  the  juris- 
diction of  the  State  of  New  York.  Thus  it 
had,  as  a  Corporation,  a  legal  and  actual  exist- 
ence within  the  State  by  virtue  of  the  legisla- 
tive authority  of  New  York,  and  not  by  virtue 
of  its  Pennsylvania  charter.  While  it  is  true 
that  a  corporation  cannot  mi^te,  that  is, 
change  its  legal  residence  or  citizeEtthip,  it  is 
Just  as  true  that,  in  all  other  respects,  in  the 
transaction  of  its  business  it  can,  through  the 
medium  of  its  agents,  move  about  with  perfect 
freedom  and,  with  the  consent  of  the  sovereign 

Sower,  go  "  within  the  Jurisdiction "  of  any 
tate.  ft  is  possible  for  a  foreign  corporation 
to  come  "wiUun  the  Jurisdiction"  of  the  State. 
If  this  be  so,  certainly  there  can  be  no  better  or 
higher  evidence  of  the  fact  that  such  a  corpora- 
tion Ib  actually  within  the  Jurisdiction  than  the 
certificate  which  it,  or  its  agents,  receivee  from 
the  State,  authorizing  it  to  transact  businees 
therein,  and  at  the  same  time  subjecting  it  to 
the  Jurisdiction  of  the  state  and  federal  courts 
of  that  locality.  Indeed,  such  a  certificate  is, 
under  the  Statutes  of  New  York,  the  only  evi- 
dence that  a  foreign  corporati<«  is  legally 
within  the  State.  Such  a  certificate  the  plaint- 
iff in  error  has  received  from  year  to  year  since 
1872, 

See  Lafayettelne.  Co.  v.  French,  18  How.  404 
(69  U.  sTbk.  16,  L.  ed.  461);  Rt  parte  SchoUen^ 
heroer,  96  U.  S.  809  (Bk.  24,  L.  ed.  868);  B.R. 
Oo.  V.  KoonU,  104  U.  S.  6. 10-18^k.  26,  L.  ed. 
648-646):  St.  Olairr.  Cox,  IGC/U.  8.  850,  855 
(Bk. 27, Led.  222, 224). 

The  question  here  presented  is  not  as  to  the 
right  of  the  State  of  New  York  to  admit  or  ex- 
clude any  or  all  foreign  corporations,  or  even 
the  particular  Corporation  here  litigating.  The 
State  has  not  undertaken  to  exclude  the  plaint- 
iff in  error;  it  has  admitted  and  reoo^ized  thia 
Corporation  as  a  part  of  its  own  bnsmess  com- 
munity, but  now,  after  having  got  the  Company 
within  its  territory  and  in  its  grasp,  seeks  ta 
impose  upon  it  an  unequal  tax,  penalty,  burden 
or  condition,  which  is,  as  we  claim,  repugnant 
to  the  Constitution  of  the  United  States,  and 
therefore  a  tax,  penalty,  burden  or  condition 
which  is  not  within  the  power  of  the  State  to- 
impose.  It  is  on  this  point,  we  submit,  that 
the  learned  Judge  who  delivered  the  opinion  in 
the  court  of  appeals  is  clearly  in  error;  that  is, 
in  contending  that  the  plaintiff  in  error  was 
not,  at  the  time  of  the  imposition  of  this  un- 
equal tax  and  burden,  a  person  **  within"  the 
Jurisdiction  of  the  State.  He  says  that  the 
Fourteenth  Amendment  "relates  wholly  to 
penons  within  the  jurisdiction,  already  there 
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to  faei  and  of  ri^t.  and  their  treatment  there- 
after; andnotatalitothetermaandconditiona 
OB  which  alone  ther  oan  come  in." 
B»pi€r.mr0  Am.tfFhaa.  9BK.Y.9il,9i 

Bnt  the  plaintiff  in  enor  was  abeady  within 
flie  hiriadiction  of  the  State  of  New  York;  al- 
ready  there  la  fact  and  of  right,  by  permission 
(rfthe  State,  from  1872  to  iSsi;  and  it  is  the 
*' treatment  thereafter  "  of  which  we  complain. 
The  State  did  not  meet  it  at  the  threshold  and 
seek  to  exclude  it,  but  admitteu  it  on  certain 
condhions.  the  legi^ty  of  which  was  not  dis- 
poted,  and  is  not  now;  and  afterwards,  to  wit, 
after  the  passage  by  the  State  of  PennsylTania, 
in  1878,  of  its  Act  aimed  at  foreign  corpora- 
tions, the  State  of  New  York  sought  to  impose 
apon  the  plaintiff  in  error,  abeady  therein  fact 
and  of  right,  the  unequal,  and  therefore  unla  w- 
fol,  boi&n  which  it  did  not  impose  upon  any 
insurance  companies  within  its  limits  from 
other  States  than  Pennsylvania. 

Theplaintiff  in  error  came  into  the  State  of 
New  Yoric  in  the  year  1873,  and  complied  with 
an  the  conditions  then  in  force  therein.  Al- 
tiiough  the  Law  of  1865  was  then  upon  the  stat- 
ute books,  yet  it  did  not  really  create  or  pro- 
vide for  any  tax  or  condition,  as  to  this  Penn- 
syinmia  Gorporation,  for  the  contingency,  the 
himemng  ol  which  alone  gave  life  and  force 
to  tnat  law.  as  against  Pennsylvania  corpora- 
tions; namely,  the  passage  of  alaw  by  the  State 
of  Pennsylvania  imposing  a  tax  upon  foreign 
corporations  greater  than  that  imposed  upon 
warn  companies  by  the  laws  of  New  York  did 
not  oome  to  pass  until  1878.  On  April  4, 1878, 
the  State  of  Pennsylvania  passed  such  an  Act 
On  that  day,  theruore,  and  not  before,  the  Act 
of  1865  sprang  into  existence  as  against  the 
fdaintiff  in  error.  When  it  came  into  the  State 
there  was  not,  so  f^  as  it  was  concerned,  any 
such  condition  or  tax  in  existence.  It  had  been 
"withfai"  theimiadiction  of  the  State  an  entire 
year,  1873^1878,  before  this  tax  was  imposed. 
Not  only  so.  but  if  the  Act  of  1866  is  unconsti- 
totional  ana  void,  it  never  was  a  law  of  the 
State  of  New  York,  and  under  no  drcum- 
stanoes  was  the  plaintiff  in  error  obUged  to 
recognize  it  as  such.  "An  unconstitutional  law 
is  vmd,  and  is  as  no  law." 

A|NMts  iSKsMf,  100  U.  S.  876  (Bk.  25,  L.  ed. 
7U1 

Mr.  DenlB  O'Brlmit  At^f-Oen.  qf  New 
JM;  for  defendants  in  error : 

The  tax  imposed  upon  the  plaintiff  in  error  un- 
der the  Act  of  1865  is  in  the  nature  of  a  license 
teL  R  is  within  the  scope  of  the  power  of  the 
Legislature  of  the  State  <uf  New  York  to  impose 
i9on  foreign  corporations  a  tax  as  the  price  of 
toe  privilege  of  doing  business  within  the  State. 
Itiiwellsettled  that  the  State  can  prohibit  a  for- 
dgn  corporation  fromcomingwithinits  Jurisdic- 
tion, or  it  may  admit  it  on  such  terms  as  the  Leg- 
islaibire  shall  see  fit  to  impose;  and  a  corporation 
availing  itself  of  the  privilege  to  do  business 
here  most  comply  with  the  conditions  exacted. 
Oarporstions  have  no  legal  existence  beyond 
the  territorial  limits  of  the  sovereignty  by  which 
th^  were  created.  They  are,  it  is  true,  ordi- 
naiihr  permitted  to  make  contracts  and  trans- 
act bnainesB  in  other  sovereignties,  but  this 
provision  is  due  entirely  to  the  comity  of  States 
snd  not  to  any  absolute  right  It  is  a  mere 
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privflQffe  that  they  may  be  permitted  to  enjoy 
on  suoi  terms  as  the  legislative  power  may 
prescribe,  and  which  may,  in  the  discretion  A 
the  Legislature,  be  absolutely  withheld. 

BarUc  of  Augusta  v.  EcurU,  18  Pet  519  (88  U. 
S.  bk.  10,L.  ed.  874);  FavA  v.  Ya.  8  WalL  168  (75 
IT.  S.  bk.  19,  L.  ed.  857);  Liverpool  Im,  Oo.  v. 
Mijm.  10  Wall.  566  (77  U.  S.  bk.  19,  L.  ed. 
1029);  Cooper Mfg,  Oo.  r.  FerguetmAV^V.^.  727 
^k.  28,  L.  ed.  1187). 

Nor  can  the  rule  that  it  is  within  the  scope  of 
legisUtive  power  to  impose  a  tax  upon  foreign 
corporations,  as  the  price  of  the  privilege  of 
doing  business  within  the  State,  be  weakened 
by  the  attempted  distinction  between  the  cases 
of  corporations  desirinir  to  enter  a  State  to  do 
business  and  those  already  carrying  on  budness 
therein  at  the  time  of  the  imposit£m  of  an  in- 
creased tax.  No  such  distinction  exists  in  the 
law.  The  power  to  impose  a  license  tax  exists, 
and  hafl^  always  existed,  whether  exercised  or 
not.  The  State  waived  no  riffht  by  the  fact 
that  the  agents  of  the  Corporatfon  were  not  act- 
ually met  on\the  border  by  an  agent  of  the 
State  with  a  schedule  of  conditions.  When 
the  Corporation  crossed  the  boundary  lines  it 
was  chargeable  with  knowledge  of  the  existence 
of  power  and  the  possibility  and  probability  of 
its  future  exercise.  The  State,  as  a  State,  could 
not  take  cojg^izance  of  the  unimportant  fact 
that  the  plamtiff  in  error  had  oome  within  its 
jurisdiction  to  carry  on  the  business  of  making 
insurances.  To  say  that  the  State  cannot  now  ex- 
erdse  its  inherent  and  inalienable  power,  after 
the  Corporation  has  set  up  its  business,  is  tanta- 
mount to  saying  that  by  its  coming  into  the 
State,  the  Corporation  deprived  the  State  of  a 
portion  of  its  sovereign  powers.  The  State 
can  not  only  prevent  foreign  corporations  from 
comiiig  into  its  lurisdiction,  but  it  has  also  the 
power  to  drive  them  therefrom  after  they  have 
oome  in  and  established  a  business  therein.  The 
Wisconsin  cases,  arising  upon  the  statute  re- 
quiring foreign  ooroorations  to  stipulate  not 
to  transfer  smts  to  the  federal  courts,  are  illus- 
trative in  the  present  case.  The  State  Supreme 
Court  held  such  stipulation  binding  and  oonsti- 
tutionaL 

M&mY  Home  Iiu.  Oo.  80  Wis.  496. 

The  Supreme  Court  of  the  United  States  re- 
versed ^e  decision  of  the  state  court  and  denied 
the  constitutionality  of  the  Act  and  the  binding 
force  of  the  stipulation. 

See  20  Wall.  446(87  TJ.  S.  bk.  22,  L.  ed.  866). 

Thereupon  a  citizen  of  Wisconsin  applied  for 
a  fnandamm  against  the  Secretary  of  State,  to 
compel  him  to  annul  the  leave  granted  the 
company  to  do  business.  A  writ  was  awarded 
bv  the  Supreme  Court  of  Wisconsin,  the  late 
OMef  Justice  Ryan,  in  a  very  able  opinion, 
holdmg  the  stipulation  valid  and  that  manda- 
mu8  must  issue,  even  though  the  United  States 
Supreme  Court  had  awarded  an  injunction 
against  the  Secretary  of  State  to  prohibit  such 
an  act 

State,  ex  rel,  Drake,  v.  Doyle,  40  Wis.  176. 

A  mandamue  oompeUing  the  license  was  de- 
nied. 

Blate,  exrd.  OonHnenUa  Oo.  r.  Doyle,  40  Wis 
220. 

The  contention  came  again  before  the  Su- 
preme Court  of  the  Unit^  States  on  appeal 
firom  a  Judgment  of  the  United  States  Cuvuit 
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Ckmrt  directing  an  injunction  against  the  Sec- 
retaiT  of  State,  to  prevent  him  trom  reroldng 
the  license.  The  supreme  court  reaffirmed  the 
unconstitutionality  of  the  act,  on  the  mund 
that  the  Jurisdiction  of  theCk>urts  of  the  United 
Butes  could  not  be  impaired  even  by  stipula- 
tion, but  that  the  State  of  Wisconsin  might  en- 
force the  penalty  by  exclusion,  and  reversed 
the  judgment. 

Doyle  ▼.  OarUinental  ln$,  Co.  94  U.  8.  685 
(Bk.  24,  L.  ed  148). 

And  this  court,  in  pronouncing  that  Judg- 
ment, said:  "  The  correlative  power  to  revoke 
or  recall  a  permission  is  a  necessarv  conse- 
quence of  the  main  power.  A  mere  license  by 
a  State  is  always  revocable."  The  Act  of  1805 
and  the  tax  impoeed  upon  the  plaintiff  In  error, 
thereunder,  are  not  repugnant  to  the  first  sec- 
tion of  the  Fourteenth  Amendment  of  the  Con- 
stitution of  the  United  States,  which  declares 
that  no  State  shall  deny  to  any  person  within 
its  jurisdiction  the  equal  protection  of  the  laws. 

The  plaintiff  in  error  is  not  to  be  regarded 
as  a  person  within  the  Jurisdiction  of  the  State 
of  New  York,  within  the  meaning  of  the 
Amendment.  A  corporation  can  have  no  legal 
existence  out  of  the  soverefenty  by  which  it 
was  created.  It  must  dwell  in  tne  place  of  its 
creation  and  cannot  migrate  to  another  sover- 
eignty. 

Bank  qf  Augusta  v.  Earle,  mi/pra;  Ban^n 
V.  Co9te!*9  Leuee,  14  Pet.  122  (89  U.  S.  bk.  10, 
L.  ed.  882);  ComngUm  Dratobridge  Oo,  v.  Shep- 
herd, 20  How.  283  (61 U.  S.  bk.  15,  L.  ed.  898). 

They  are  the  creatures  of  local  law  and  have 
not  even  the  rieht  of  recognition  in  other  States, 
except  through  comity.  They  cannot  make  a 
valid  contract  outside  the  State  of  their  origin 
without  the  sanction  of  the  foreign  State,  ex- 
pressed or  implied.    Cases  cited  last  above. 

PavX  V.  Fa.  9uvra;  R,  R,  Ch.  v.  Koontz,  104 
U.  S.  5, 11  (Bk.  26,  L.  ed.  648, 644) 

Only  within  the  State  of  their  origin,  and 
there  only  in  a  restricted  sense,  are  they  to  be 
regarded  as  citizens;  and  that  restricted  sense 
does  not  include  them  within  the  meuiinff  of 
that  clause  of  the  Constitution  which  declares 
that  citizens  of  each  State  shall  be  entitled  to 
oil  the  privileges  and  immunities  of  citizens  of 
theasveral  States. 

Liverpcd  ifM,  Oo.  v.  Mam,  and  Paul  r.  Va» 
9upra, 

The  franchise  of  a  corporation  cannot  be 
taxed  outside  of  the  State  which  granted  such 
franchise;  noroan  any  State  tax  the  property 
of  a  foreign  corporation,  except  such  portion 
thereof  as  u  actually  within  its  jurisdiction. 

MeOuOoeh  v.  Maryland,  4  Wheat  480  (17 
U.  S.  bk.  4,L.  ed.  607);  State  Tax  an  Far^ 
Held  Bande,  16  WalL  800  ^SU.  8.  bk.  21, 
ed.  179). 

These  cases  cited,  both  in  direct  dedantlon 
and  by  clear  implication,  unmistakably  estab- 
lish the  doctrine  that  in  the  estimation  of  the 
law  a  corporation  cannot  leave  the  State  under 
whose  laws  it  was  organized.  The  business  of 
the  plaintiff  in  error  carried  on  in  the  State  of 
New  York  was  done  solely  through  insurance 
agenia  Can  it  be  said  that  a  man  who  sends  his 
maoBj  for  investment  to  an  agent  in  another 
State  oomes  within  the  jurisdiction  of  that  State, 
and  by  virtue  of  his  investmenta  there  can  claim 
to  be  a  ^'pezaon  within  the  Jurisdiction" of  that 


State,  within  the  meaning  of  the  Fourteenth 
Amendment?  Yet  such  is  the  relation  whidi 
a  corporation,  through  ito  acendes,  assumes  to 
the  Jurisdiction  and  laws  m  States  other  than 
that  in  which  it  is  organized,  except  that  the 
privilc^  of  a  corporation  are  special  and 
umitea  to  the  object  named  in  ito  charter, 
while  the  individual  is  the  poesessor,  by  in- 
herent and  inalienaUe  righto,  of  the  power 
and  privilege  to  do  everything  which  lies  within 
the  scope  of  his  volition,  subject  only  to  the  rfr- 
strainto  of  general  and  universal  law. 

Mr.  JueUee  Blatehford  delivered  the  opin- 
ion of  the  court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  the  State  of  New  York.  Under  the  provisions 
of  section  1279  of  the  Code  of  Civil  procedure 
of  New  York,  the  People  of  the  State  of  New 
York  and  the  Fire  Association  of  Philadelphu^ 
a  Pennsylvania  corporation,  being  parties  to  a  [1111 
question  in  difference  which  might  be  the  sub- 
ject of  an  action,  agreed  upon  a  case  containing 
a  statement  of  the  facto  on  which  the  contro- 
veny  depended,  and  presented  a  written  sabmia- 
sion  of  ft  to  the  Supreme  Court  of  New  York, 
so  that  the  oontroveny  became  an  action.  The 
material  facto  set  forth  in  the  case  are  these: 

"The  defendant,  the  Fire  Association  of 
Philadelphia,  is  a  corporation  created  and  or- 
ganized m  the  year  1820,  by  and  under  the  laws 
of  the  State  of  Pennsylvsnia,  for  the  transac- 
tion of  the  business  of  fire  insurance,  and  having 
ito  principal  place  of  bushiess  in  the  Ci^  <n 
Philadelphia  In  the  year  1872  it  established 
an  agen<7  in  the  State  of  New  York,  which  It 
has  ever  since  maintained.  No  question  is 
here  raised  but  that  it  has  uniformly  complied 
with  all  the  requiremento  and  conditions  im- 
posed by  the  laws  of  this  State  upon  fire  insor- 
ance  companies  from  other  States  establishing 
and  nudntaining  agendes  in  this  State  except 
the  payment  of  the  tax  now  in  dispute,  upon 
premiums  received  by  it  in  1881  upon  inks 
located  within  the  State  of  New  York,  and 
which  is  the  subject  of  this  controversy— and 
has  received  fromvear  to  year  certificates  of 
authority  from  the  Superintendent  of  the  Insur- 
ance Depardnent  of  this  State,  as  provided  to 
be  issued  under  the  Act,  chapter  466  of  the  Laws 
of  1858,  and  the  subsequent  Acta  amendatory 
thereof. 

The  Act  of  the  People  of  the  State  of  New 
York,  passed  May  11, 1866,  three  fifths  being 
present,  befaig  chapter  694  of  the  Laws  of  \9K, 
entitled  <An  Act  in  Relation  to  the  Depoeito 
Required  to  Be  Made,  and  the  Taxes,  fines. 
Fees,  and  Other  Ohaiges  Payable  by  Insurance 
Companies  of  Sister  States,'  as  amended  by  the 
Act  of  1875,  chapter  60.  piavideB  as  follows, 
viz.:  'Whenever  the  exisong  or  future  laws  Qf 
anv  other  State  of  the  United  Stales  shall  re- 
quire of  insurance  companies,  incorporated  by 
or  organized  under  the  laws  of  this  State,  and 
having  agencies  in  sudi  other  States,  or  of  the 
agento  thereof,  any  deposit  of  securities  in  such 
State  for  the  protection  of  policy  holdenor 
otherwise,  or  any  payment  for  taxes,  fines, 
penalties,  certificates  of  authority,  license  fees, 
or  otherwise,  greater  than  the  amount  required 
for  such  purposes  from  similar  companies  of  1^12 
other  States  by  the  then  existing  laws  of  this 
State,  then,  and  in  eveiy  such  case,  all  com- 
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fuAm  of  fiicli  Statet  witabtlwhing,  or  IwTiiig 
haeloforeertabliahedi  an  agency  or  agencies  in 
tlie  State  ahall  be  and  are  hereby  required  to 
make  the  same  depodt  for  a  like  pnrpoee  in  the 
lasannce  Department  of  the  State,  and  to  pay 
the  superintendent  of  said  department  for  taxes, 
flues,  penalties,  oertifioates  of  authority,  license 
fees,  and  otherwise,  an  amount  equal  to  the 
amount  of  such  charges  and  payments  imposed 
br  the  laws  of  such  State  upon  the  companies 
ra  this  State  and  the  agents  thereof;  and  the 
Boperintendent  of  the  Insurance  Department  is 
hereby  authorized  to  remit  any  of  the  fees  and 
disrges  which  he  is  required  to  collect  by  ex- 
iithig  laws,  except  such  as  he  is  required  to 
collect  under  and  by  virtue  of  this  Act;  iVv- 
vided,  however,  that  no  discrimination  shall  be 
made  in  favor  of  one  company  over  any  other 
from  the  same  State.' 

The  State  of  Pennsylv&nia*  by  an  Act  passed 
April  4, 1S78,  and  ever  since  in  force,  enacted 
as  follows,  viz.:  'Section  10.  No  person  shall 
ict  as  agent  or  solicitor  in  this  State  of  any  in- 
lonmce  company  of  another  State,  or  foreign 
government,  in  any  manner  whatever  relating 
to  risks,  until  the  provisions  of  this  Act  have 
been  complied  with  on  the  part  of  the  company 
orasBOciation,  and  there  has  been  granted  to 
mid  company  or  association,  by  the  commis- 
rioner,  a  oertiflcate  of  authority,  showing  that 
the  company  or  association  is  authorized  to 
tnnsact'busuiess  hi  this  Sute;  and  it  shall  be 
the  duty  of  every  such  company  or  association, 
snthoiized  to  transact  business  in  this  State,  to 
make  report  to  the  commissioner  in  the  month 
of  January  of  each  year,  under  oath  of  the  pres- 
ident  or  secretazy  thereof,  showing  the  entire 
amount  of  premiums  of  eveiy  character  and 
description  received  by  bM  company  or  asso- 
ciation in  this  State,  during  the  year  or  fraction 
of  a  year  ending  vrith  the  thir^-first  day  of 
December  preceding,  whether  said  premiums 
w«e  reoelTed  in  money  or  in  the  form  of 
aotes»  credits  or  any  other  substitute  for  money, 
and  pay  into  the  state  treasury  a  tax  of  three 
per  centum  upon  said  premiums;  and  the  com- 
miasionershau  not  have  power  to  grant  a  re- 
newal of  the  certificate  of  said  company  or 
asndation  until  the  tax  aforesaid  is  piEdd  into 
the  state  treasury/" 

In  the  year  1881,  the  defendant,  through  its 
authorized  agents  in  the  Sute  of  New  York, 
received  for  InsuraQce  agahist  lo»  or  injury  by 
flre^  upon  property  located  within  the  State  of 
New  York,  premiums  to  the  aggregate  amount 
<ir$196,170.a8.  The  Superhitendent  of  the  In- 
surance Department  of  New  York  claimed  that 
the  defendant  ought  to  pay,  as  a  tax,  for  the 
year  1881,  $1,848.45  with  proper  interest,  being 
the  amount  arrived  at  by  deducting  from 
t6.886.10  (which  would  be  a  tax  of  three  per 
cent  on  $196,170.83.),  the  sum  of  $4,086.65, 
which  the  defendant  as  a  Pennsylvania  Corpo- 
lation  had  paid  as  a  tax  on  premiums,  during 
1881,  under  hiws  of  New  York  in  force  in  1881, 
other  than  the  Act  of  1865,  as  amended  by  the 
Actof  1876.  The  case  then  states  that  ''The 
controversy  between  the  parties  is  as  to  whether 
the  defendant  is  liable  to  pay  any  tax  to  the 
8iq)erintendent  of  the  Insurance  Department  of 
the  Stale,  upon  the  said  mmiums  received  by 
it  hi  the  year  1881,  and  if  any  what  amount;*^' 
that  ''The  defendant  claims  that  it  is  not  liable 


to  the  plalntiils  for  any  amount,  insisting,  first, 
that  the  said  Act  of  1865,  as  amended  by  the 
Act  of  1875,  is  unconstitutional  and  void,  and 
not  a  legitimate  exercise  of  legislative  power/' 
and  making  further  claims  as  to  the  amount 
due  from  it  if  the  Act  in  question  Is  valid;  that 
"  The  question  submitted  to  the  court  for  de- 
cision upon  the  foregoing  statement  of  facts  is 
whether  the  defendant  is  liable  to  pay  to  the 
plaintifb,  or  to  the  superintendent,  the  whole, 
or  anv,  and  if  any  what,  part  of  the  *'  $1,848.45; 
and  tnat  Judgment  is  to  be  entered  according  to 
its  decision. 

The  agreed  case  having  been  heard  by  the 
supreme  court  in  seneral  term,  as  reouired  by 
law,  it  rendered  a  Judgment  to  the  effect  that 
the  defendant  was  not  liable  to  pay  any  part  of 
such  amount  claimed  by  the  superintendent 
Two  of  the  three  Judges  holding  the  court  con- 
curred in  that  Judgment.  The  third  dissented.  [1 14] 
The  opinions  of  the  majority  and  minority  ac- 
company the  record.  The  majority  held  that 
the  Statutes  of  New  York  in  question  were  void 
because  in  conflict  with  the  (institution  of 
New  York,  and  did  not  discuss  any  question 
arising  under  the  Constitution  of  the  United 
States.  The  dissenting  iudge  differed  with  the 
majority  as  to  the  question  adjudged  by  them, 
and  further  said:  "Nor  can  I  agree  with  the 
claim  that  this  statute  is  contrary  to  the  Four- 
teenth Amendment  to  the  Constitution  of  the 
United  States." 

The  plaintiffs  having  appealed  to  the  Court 
of  Appeals  of  New  York,  that  court  reversed 
the  Judgment  of  the  supreme  court,  and  ren- 
dered Judgment  for  the  plaintiffs  for  $1,848.45. 
with  interest  and  costs,  and  remitted  the  record 
to  the  supreme  court,  where  a  Judgment  to  that 
effect  was  entered,  to  review  which  the  defend- 
ant has  brought  a  writ  of  error.  The  court  of 
i^peals,  hi  its  decision  (92  N.  Y.  811),  after 
overruling  the  view  taken  by  the  majority  of 
the  Judges  of  the  supreme  court  as  to  the  validity 
of  the  statute  under  the  Constitution  of  New 
York,  proceeds  to  consider  its  oonstitutionalitv 
under  that  dauae  of  the  Fourteenth  Amend- 
ment to  the  Federal  Constitution  which  com- 
mands that  no  State  shall  "  deny  to  any  person 
within  its  Jurisdiction  the  equal  protection  of 
the  laws."  It  holds  that  that  clause  has  no  ap- 
plication to  the  rights  of  the  defendant,  because 
being  a  foreign  (Corporation,  it  was  not  within 
the  jurisdict&n  of  New  York,  until  it  was  ad- 
mitted by  the  State,  upon  a  compliance  with 
the  conditions  of  admission  which  the  State 
imposed  and  had  the  right  to  impose. 

The  defendant  claims  here  the  benefit  of  the 
Fourteenth  Amendment;  and  a  question  has 
occurred  as  to  whether  the  record  presents  that 
point  for  our  roview.  Therebehig  no  pleadings,  [1151 
the  obvious  place  to  look  for  the  claim  would 
be  the  agreed  statement  of  facts.  But  all  that 
is  there  said  is  that  the  defendant  insists  that 
the  statute  is  "  unconstitutional  and  void  and  r i  lei 
not  a  legitimate  exercise  of  legislative  power. " 
The  question  was  considered  In  both  the  su- 
preme court  and  the  court  of  appeals,  as  to  the 
validity  of  the  statute,  under  the  Constitution 
of  New  York,  as  being  a  law  made  to  depend 
for  its  operation  on  the  legislation  of  a  foreign 
State,  and  thus  an  illegitimate  exercise  of  legis- 
lative power.  This  contention  is  ftdrly  within 
the  words  of  the  agreed  statement,  and  if  it 
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depended  wholly  on  that  statement  to  de- 
tennine  whether  the'ieoord  raises  a  federal 
qoestion,  some  doubt  might  exist  But  in  view 
of  what  was  said  in  Murdoek  ▼.  MemphU^  20 


Wall.  690,688X87  U.  a  bk.  22,  L.  ed.  429, 448L 
in  Oto9%  t.  U.  B.  Mart&offe  Co.  106  IT.  S.  477 
[Bk.  27,  L.  ed.  7951,  and  in  Adams  Cd.Y.  Bur- 
lin0on  dt  Mo.  R  B.  Co.  112  U.  8. 128  PEk.  28, 
L.  ed.  678].  we  think  tliat  we  are  at  liberty  to 
look  into  tne  opinion  of  the  court  of  appeals, 
a  copy  of  which,  duly,  authenticated  W  the 
proper  officer,  is  transmitted  to  us  with  the 
record,in  compliance  with  our  Eighth  Bule,  for 
the  purpose  ox  aiding  in  determining  what  was 
decided  by  that  court.  From  that  opinion  it 
appears  that  the  court  not  only  deddea  against 
the  defendant  all  the  questions  other  than  fed- 
eral which  were  raisd,  includii^  two  under 
the  Clonstitutionof  New  York,  but  also  decided 
sgainst  it  the  federal  question  referred  to.  If 
the  court  had  decided  in  its  favor  any  one  of 
the  other  questions  which  went  to  the  whole 
cause  of  action,  there  would  have  been  no  ne- 
cessity for  considering  the  federal  question. 
But  as  it  was,  the  decision  of  that  question  be- 
came necessary  to  the  disposition  of  the  case, 
and  was  fully  considered,  natsuasponie,  but  as 
a  point  presented  by  the  defendant. 

The  provision  of  the  Fourteenth  Amendment, 
which  went  into  effect  in  July,  1868,  is  that  no 
State  shall  "  deny  to  any  person  within  its  jii- 
risdictlon  the  equal  protection  of  the  laws." 
The  first  question  which  arises  is  whether  this 
Corporation  was  a  person  within  the  Jurisdic- 
tion of  the  State  of  New  York,  with  reference 
to  the  subject  of  controversy  and  within  the 
meaninff  of  the  Amendment. 

The  defendant,  on  the  assumption  that  if  it 
was  within  the  Jurisdiction  of  the  State  of  New 
[117]  York,  it  was,  though  a  foreign  Corporation,  a 
"  person,"  and  so  entitled  to  the  benefit  of  title 
Amendment,  contends  that  it  was  within  such 
jurisdiction.  The  argument  is,  that  it  estab- 
IiBhed  an  agency  withm  the  State  in  1872,  which 
it  had  ever  since  maintained;  that  it  complied, 
from  year  to  year,  with  all  the  requh-ementsand 
conditions  imposed  by  the  laws  of  the  State  on 
foreign  fire  insurance  companies  doing  business 
in  the  State;  that  it  received  from  year  to  year 
certificates  of  authority  from  the  Superintend- 
ent of  the  Insurance  Department,  as  provided 
by  statute;  that,  under  those  cbcumstances,  it 
was  le^;ally  within  the  State  and  within  its  Ju- 
risdiction; that,  being  in  the  State,  by  permis- 
sion of  the  State,  continuously  from  1872  to 
1882,  the  State  imposed  on  it,  while  there,  in 
1882,  an  unequal  and  unlawful  burden;  and 
that  the  New  York  Act  of  1866  did  noi  come 
into  effect  as  to  Pennsylvania  corporations  un- 
til the  Pennsylvania  Act  of  1878  zru.  passed,  at 
which  time  the  defenda^*  ^ad  ali^d^y  been  a 
year  in  the  Stale. 

But  we  are  unable  bj  takto  that  view  of  the 
case.  In  Paid  Y.Virginia,  BWnXLieS  [16  U. 
S.  bk.  19,  L.  ed.  857],  at  December  Term,1868, 
a  Statute  of  Virginia  required  that  every  insur- 
ance company  not  incorporated  by  Virginia, 
should,  as  a  condition  of  carrying  on  buaness 
in  Virginia,  deposit  securities  with  the  state 
treasurer,  and  afterwards  obtain  a  license;  and 
another  statute  made  it  a  penal  offense  for  a 
person  to  act  in  Viiginia  as  agent  for  an  insur- 
ance company  not  inooiporated  1^  Vhrginia. 


without  such  license.  A  penon  having  acted 
as  such  agent  without  a  license,  imd  ben  con- 
victed and  fined  under  the  statute,  this  oooit 
held  that  there  had  been  no  violation  of  thai 
clause  of  article  4,  section  2,  of  the  Constitu- 
tion of  the  United  States,  which  provides  that 
"The  citizens  of  each  State  shall  be  entitled  to 
all  privileges  and  immunities  of  citizens  in  the 
several  States;"  nor  any  violation  of  the  clause 
in  article  1,  secti<Hi  8,  giving  power  to  Congresa 
*'  To  regulate  oommeroe  wita  foreign  nau<NU 
and  among  the  several  States."  The  view  an- 
nounced was  that  corporations  ore  not  dtizena 
within  the  clause  first  dted,  on  the  ground  that 
the  priidleges  and  immunitieB  secmred  to  the 
citizens  of  each  State  in  the  several  States 
are  those  which  are  oomnum  to  the  citizens  of 
of  the  latter  States,  under  their  Constitutions 
and  kws,  by  virtue  of  thehr  being  dUzens;  and  [US] 
that,  as  a  corporation  created  oy  a  State  U  a 
mere  creation  of  local  law,  even  the  recognitioa 
of  its  existence  by  other  States,  and  the  enforce- 
ment of  its  contracts  made  therein,  depend 
purely  on  the  comity  of  those  States— a  com- 
ity which  is  never  extended  where  the  ex- 
istence of  the  corporation  or  the  exercise  of  its 
powers  is  "  prejudidal  to  thehr  interests  or  re- 
pugnant to  their  policy."  And  the  court, 
sp^kUng  by  Mr.  Justice  Field,  said:  "  Havhig 
no  abeomte  right  of  recognition  in  other  States, 
but  depending  for  such  recognition  sxA  the 
enforcement  of  its  contracts  upon  thdr  assent, 
it  follows,  as  a  matter  of  course,  that  such  as- 
sent may  be  granted  upon  such  terms  and  con 
ditions  as  those  States  may  think  proper  to  im- 
pose. They  may  exdude  the  f  orei^  corpora- 
tion entirdy,  they  may  restrict  its  ousiness  to 
particular  localities,  or  they  may  exact  such  se- 
curity for  the  performance  of  its  contracts  with 
thdr  dtizens  as  in  their  Judgment  will  best 
promote  the  public  interest  The  whole  matter 
rests  in  thdr  discretion."  As  to  the  power  of 
Congress  to  regulate  commerce  amone  the  sev- 
eral States,the  court  sdd  that,  while  the  power 
conferred  induded  commerce  carried  on  by 
corporations  as  well  as  that  carried  on  by  indi- 
viduals, "  issuing  a  policy  of  insurance  is  not  a 
transaction  of  commerce."  This  decidon  only 
followed  theprindples  Idd  down  in  the  earlier 
cases  of  Bank  of  Augusta  v.  Ea/rle,  18  Pet.  619, 
688  [88  U.  S.  bk.  10.  L.  ed.  274,  807],  and  La- 
fayetU  Ins.  Oo.  v.  Frotkch^  18  How.  404  [59  U. 
S.  bk.  16,  L.  ed.  451]. 

The  same  rulings  were  followed  in  Duoai  v. 
Chicago,  10  Wall.  410  [77  TJ  S.  bk.  19,  L.  ed. 
972],  where  it  was  sdd  that  the  power  of  a 
State  to  discriounate  between  her  own  corpora- 
tions and  those  of  other  States  desirous  of  trans- 
acting business  within  her  Jurisdiction  being 
dearly  established,  it  bdonged  to  the  State  to 
determine  as  to  the  nature  or  degree  of  discrim- 
ination, "  subject  only  to  such  limitations  on 
her  soverdgnty  as  may  be  found  In  the  funda- 
mental law  of  the  Union." 

Other  cases  to  the  same  effect  are  Liverpool 
Ins.  Co.  V.  MassachuseUs,  10  Wall.  566  [77  U. 
S.  bk.  19,  L.  ed.  102Q;  Boyle  v.  Continental 
Bis,  Co.  94  U.  S.  685  [Bk.  24,  L.  ed.  448t  and 
a>oper  Mfg.  Co.  v.  I'hrguson,119  U.  S.  727  [Bk. 
28,  xLed.  11871. 

As  early  as  1858,  the  State  of  New  York,  by      t  XI 
a  statute  (chap.  466),  reqdred  of  every  fire  in- 
surance company  incorporated  by  any  other 
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Slate  or  Mijforaign  gofwenmeoi^  as  aprerequi- 
dte  to  doing  basinen  in  the  State^that  it  should 
fl]6  SD  appointment  of  an  attorney  on  whom 
prooeflB  was  to  be  served,  and  abatement  of  its 
pecaniary  oonditionf  and  procure  from  a  desig- 
nated public  offloer  a  certificate  of  authority 
Hatfaig  that  the  company  had  complied  with 
all  the  requisitionfl  of  the  statute;  and  also  re- 
quiied  the  renewal  from  year  to  year  of  the 
atatement  and  evidence  of  investments;  and  pro* 
vided  that  such  public  offlcer,on  being  satisfied 
tiiat  the  capital  of  the  company  and  Its  securi- 
ties and  investments  remunea  secure,  should 
fiiniah  a  renewal  of  the  certificate  of  authority. 
A  violation  of  the  provisionB  was  made  a  penal 
offense.  This  A^  with  immaterial  amend- 
ments, is  still  in  force. 

This  Pennsylvania  Corporation  came  into  the 
State  of  New  York  to  do  business,  hy  the  con- 
sent of  the  State,  under  this  Act  of  1858,  with 
a  license  granted  for  a  year,  and  has  received 
suc^  license  annually,  to  run  for  a  year.  It 
is  within  the  State  for  any  given  year  under 
sach  license,  and  sublect  to  the  conditions 
prescribed  by  statute.  The  Sute,  having  the 
power  to  exclude  entirely,  has  the  power  to 
chanse  the  conditions  of  admission  at  anytime, 
for  the  future,  and  to  impose  as  a  condition  the 
payment  of  a  new  tax,  or  a  further  tax,  as  a 
ncense  fee.  If  it  imposes  such  license  fee  as  a 
proequisite  for  the  future,  the  foreign  corpo- 
ration, until  it  pays  such  license  fee.  is  not  ad- 
mitted within  the  State  or  within  its  jurisdic- 
tion. It  is  outside,  at  the  threshold,  seeking 
admission,  with  consent  not  yet  nven.  The 
Act  of  1865  had  been  passed  when  uie  Corpora- 
tion first  estabUahed  an  agency  in  the  State. 
The  amendment  of  1875  dianged  the  Act  of 
1865  only  by  giving  to  the  superintendent  the 
power  of  remitting  the  fees  and  charges  required 
to  be  collected  by  then  existing  laws.  There- 
fore  the  Corporation  was  at  all  times,  after 
1872,  subject,  as  a  prerequisite  to  its  power  to 
do  busiiiess  in  New  York,  to  the  same  license 
fee  its  ovni  State  might  thereafter  impose  on 
New  York  companies  doing  business  in  Penn- 
sylvania. By  goinff  into  the  State  of  New  York 
in  1872,  it  assented  to  such  prerequisite  as  a 
[W]  condition  of  its  admission  within  the  jurisdic- 
tion of  New  York.  It  could  not  be  of  riffht 
within  such  jurisdiction,  until  it  should  receive 
tbe  consent  of  the  State  to  its  entrance  therein 
onder  the  new  pH>visions;  and  such  consent 
oould  not  be  given  until  the  tax,  as  a  license 
fee  for  Uie  future,  should  be  paid. 

It  is  not  to  be  implied,  from  anything  we 
have  said,  that  the  power  of  a  State  to  exclude 
a  foreign  corporation  from  doing  business  with- 
in its  hmits  is  to  be  regarded  as  extending  to  an 
interference  vrith  the  transaction  of  commerce 
between  that  State  and  other  States  by  a  corpo- 
ration created  by  one  of  such  other  States. 

Judgment  amrnud. 

TJrueoop7.   Test: 

James  U.  HoKenney,  Clerk,  Sup.  Courti  U.  8. 

Mr.  .Tffslitftf  Hsurlan*  dissenting: 
Under  the  decision  just  rendered,  the  State 
(rf  New  York  is  permitted  to  subject  a  corpora- 
tkm  of  another  State,  within  her  limits  bgr  her 
consent,  to  higher  taxes  in  respect  to  its  business 
tiian  is  inuweed  there  upon  similar  corporations 
o<  other  States. 

At  the  last  term  of  this  courts  when  counsel 
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were  about  to  enter  upon  the  amment  of  tiic 
case  of  8cuUa  Ctara  Co.  v.  8ffutA&m  Pae.  B,li. 
Co.  118  U.  S.  896  [Bk.  80,  L.  ed.  1191,  involv- 
ing the  validity  of  a  system  devised  by  one  of 
the  States  for  the  taxation  of  railroad  corpora- 
tbns  of  a  certain  dasa— the  chief  justice  ob- 
served: *'The  court  does  not  wish  to  hear  argu- 
ment on  the  questioa  whether  the  provision  in 
the  Fourteenth  Amendment  to  the  C3onstitution, 
which  forbids  a  State  to  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of 
the  laws,  applies  to  these  oorporaoona.  We  are 
all  of  opinion  that  it  does.'*  This,  it  is  true,wa» 
said  in  regard  to  corporations  of  the  particular 
State  whose  l^slation  was  assailed  as  uncon- 
stitutional; but  it  is  equally  dear  that  a  corpo- 
ration of  one  State,  doing  business  in  another 
State  by  her  consent,  is  to  be  deemed,  at  least 
in  respeot  to  that  business,  a  "  person"  within 
the  jurisdiction  of  the  latter  State,  in  the  mean- 
ing of  the  Fourteenth  Amendment 

The  denial  of  the  equal  protection  of  the  laws 
may  occur  in  various  ways.  It  will  most  often  r  j  o  1 1 
occur  in  the  enforcement  of  lavrs  imposing  *■  ^ 
taxes.  An  individual  is  denied  the  equal  pro- 
tection of  the  laws  if  his  property  is  subjected 
by  the  State  to  higher  taxation  than  is  imposed 
upon  like  property  of  other  individuals  in  the 
same  community.  So,  a  corporation  is  denied 
that  protection  when  its  property  is  subjected 
by  the  State,  under  whose  laws  it  is  organized, 
to  more  burdensome  taxation  than  is  imposed 
upon  other  domestic  corporations  of  the  same 
class.  So,  also,  a  corporation  of  one  State  do- 
ing business  by  its  agents  in  another  State  by 
the  hitter's  consent,  is  denied  the  equal  protec- 
tion of  the  laws,  if  its  business  there  is  sub 
jected  to  higher  taxation  than  is  imposed  upon 
the  business  of  like  corporations  from  other 
States.  These  propositions  seem  to  me  to  be 
indisputable.  They  are  necessarily  involved  i  n 
theconceadon  that  corporations,  like  individ- 
uals, are  entitled  to  the  equal  protection  of  the 
laws. 

The  plaintiff  in  error  is  a  Corporation  of 
Pennsylvania.  In  1872  it  established  and  lias 
ever  since  maintained  an  agency  in  the  State 
of  New  York.  It  had  its  agents  there  when 
the  taxes  for  1881,  here  in  question,  were  as- 


The  laws  of  Kew  York  prescribe  certain  con- 
ditions precedent  to  the  right  of  a  fire  insurance 
company  from  another  State  to  transact  busi- 
ness there.  It  must  possess  a  certain  amount 
of  actual  capital;  appoint  an  attorney  in  the 
State,  service  of  process  upon  whom  is  to  be 
"  deemed  a  valid  personal  service  upon  the  cor- 
poration "  in  any  action  "  upon  a  policy  or  lia- 
bility issued  or  contracted  while  such  corpora^ 
tion  transacted  business"  there;  file  in  the  in- 
surance department  a  certified  copy  of  its 
charter,  together  with  a  statement,  verified  by 
the  oath  of  its  chief  officer  and  secretary,  show- 
ing the  name  of  Uie  compiuiy,  place  where  lo- 
cated, amount  of  its  capital  and  assets,  the 
extent  to  which  its  real  estate  is  incumbered, 
the  par  and  market  value  of  all  shares  of  stock 
held  by  it,  tiie  estimated  value  of  its  bonds, 
mortgages  and  other  securities,  the  extent  of 
its  indebtedness,  the  amount  of  its  losses,  ad- 
justed and  unpaid,  or  incurred  and  in  process  of 
adjustment,  the  losses  disputed,  and  the  claims 
existing  against  it.    It  is  also  provided  that  no 
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bnsinesB  ihall  be  transacted  in  the  State  by  the 
11221  Agent  of  any  company  from  another  State,  while 
'  ito  capital  18  impaired  to  the  extent  of  20  per 

cent  It  further  requires  from  such  companies 
an  annual  statement,  showinff  in  detail  the 
items  making  up  their  capital,  and  the  de» 
ductions  to  M  made  therefrom.  It  was  made 
the  duty,  first  of  the  State  Comptroller  and 
subsequently  of  the  Superintendent  of  insur- 
ance— ^these  requirements  of  the  statute  being 
first  complied  with — ^to  issue  to  the  oomiMmy, 
thus  seeking  admission  into  the  State,  a  certifi- 
cate showing  its  lawful  right  to  transact  busi- 
ness within  her  limits.  Laws,  K.Y.  1858,  chap. 
466;  Laws,  1862,  chap.  6,  §  1,  and  chap.  867, 
§5;  1871,  chap.  888;  Laws,  1874,  chap.  881, 
g  1;  Laws.  1875,  chap.  555,  g  1. 

That  the  plaiutiff  m  error  conformed  to  these 
statutory  proyisions,and  was  admitted  into  New 
York  for  the  transaction  of  business  is  shown 
by  the  agreed  case,  from  which  it  appears  that 
it  ''has  imiformly  complied  with  all  the  require- 
ments and  conditions  imposed  by  the  laws  of 
this  State  upon  fire  insurance  companies  from 
other  States  establishing  and  maintaining  agen- 
cies in  this  State,  except  the  payment  of  the  tax 
now  in  dispute  upon  premiums  receiyed  by  it 
in  1881  upon  risks  located  within  the  State  of 
New  York,  and  which  is  the  subject  of  this  oon- 
troyersy;  and  has  receiyed  from  year  to  year 
eerUfieatet  of  authority  firom  tlie  Superintendent 
of  the  InewraTioe  Department  of  this  State,  as 
provided  to  he  issued  under  the  Aety  chapter  466 
of  the  Laws  of  186S,  and  the  subsequent  Acts 
amendatory  thereof" 

In  view  of  these  admitted  facts,  how  can  it 
be  said  that  this  Pennsylvania  Goiporation  was 
not,  in  respect  to  its  corporate  business,  within 
the  Jurisdiction  of  New  York  during  the  year 
when  the  tax  in  dispute  accrued?  That  a  cor- 
poration of  one  State,  doing  business  in  another 
State  by  the  latter's  consent,  evidenced  by  the 
oflSdal  certificate  given  by  her  insurance  depart- 
ment in  conformity  with  her  laws,  and  liable, 
precisely  as  domestic  corporations  are,  to  be 
brought  into  her  courts  through  service  of  proc- 
ess upon  its  duly  appointed  attorney  or  acent, 
in  reference  to  any  business  transacted  or  Imbll- 
ity  incurred  by  it  there,  is  to  be  deemed  within 
the  jurisdiction  of  that  State,  seems  to  me  entire- 
ly clear.  InJBh:parte8ehollenberger,iMU,8.B74 
[Bk.  24,  L.  ed.  854],  it  was  decided  that  a  for- 
[123]  eign  insurance  company,  doing  business  in 
Pennsylvania,  under  the  authority  of  a  statute 
of  that  Commonwealth  requiring,  as  a  condition 
precedent  to  its  being  there,  an  agreement  that 
ludicial  process  served  upon  its  agent  should 
have  the  same  effect  as  if  served  upon  the  cor- 
poration,was,witbin  the  meaning  of  the  Act  of 
Congress  of  1876,  "found"  in  that  State  so  as  to 

five  jurisdiction  to  the  Courts  of  the  United 
tates,  sitting  In  that  State,  of  suits  brought 
there  against  such  company,  accompanied  by 
service  of  process  upon  its  agent  The  subject 
was  again  considered  in  St.  Clair  y.  Cox,  106 
U.  S.  857  [Bk.  27,  L.  ed.  225],  where  it  was  said 
that  there  was  no  sound  reason  why,  in  the  case 
of  an  insurance  company  doing  business  in  an- 
other State,  by  an  agent,  under  statutes  0Qch  as 
those  referred  to,  it  should  not  be  deemed  to  be 
represented  in  the  latter  by  such  agent,  and 
held  responsible  for  its  obligations  and  liabilip 
ties  there  incurred.  See  also  KB.O».y.  Ear- 
M8 
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fif,  12  Wall  65  [79  U.  S.  bk.  20.  L.  ed.  854]:  J2L 
Go.  y.  WliiUon,  18  Wall.  286  [80  U.  8.  bk  20,  L. 
ed.  576]. 

It  was  said  in  argument  that  the  plaintiff  in 
errorenteredNew  York  with  the  knowledge, 
derived  from  the  Act  of  1866,  that  if  Pennsyl- 
vania thereafter  subjected  New  York  insurance 
companies  to  higher  taxes  than  the  latter  State 
imposed  upon  Fennsylvania  corporations  of 
the  same  dass  doing  business  in  New  York,  the 
taxes  levied  upon  it  would  be  correspondingly 
increased;  therefore,  it  is  arsued,  the  entrance 
of  the  plaintiff  in  error  into  New  York  was  sub- 
ject to  the  reserved  right  of  that  State  thus  to  in- 
crease the  taxes  upon  its  business.  The  same  idea 
is  embodied  in  the  suggestion  that  New  York 
made  it  a  prerequisite,7rom  and  after  1865,  to  the 
right  of  a  fire  (nsuranoe  corporation  of  another 
State  to  transact  business  in  New  York,  that  it 
should  pay  sudi  increased  taxes,  however  much 
they  might  be  in  excess  of  the  taxes  imposed 
there  upon  corporations  of  the  same  chiss  from 
the  remaining  States.  Now,  it  is  submitted:  1. 
That  no  such  obligation  was  imposed  by  the 
statute  upon  the  plaintiff  in  error  as  a  pre- 
requisite to  its  right  to  enter  New  York  and 
transact  business  there.  The  agreed  case  shows 
not  only  that  the  Insurance  Department  of  New 
York  has  certified  its  right  to  do  business  in 
that  State,  but  that  the  certificate  was  made  as 
provided  in  the  Act  of  1853  and  the  Acts  amend- 
atory thereof.  Besides,  there  is  no  dansein  the 
statute  directing  that  department  to  withhold 
or  to  revoke  a  certificate  upon  the  failure  or  re- 
fusal of  the  company  to  pay  these  increased 
taxes.  The  regularity  and  validity  of  that  cer 
tificate  was  not  questioned  in  argument,  is  not 
now  disputed,  and  there  is  not  a  word  in  the 
statute  to  the  effect  that  the  payment  of  these 
increased  taxes  is  a  prerequisite  to  the  right  of 
the  Company  to  remain  in  the  State  and  trans- 
act business.  Indeed,  it  is  evident  that  the 
State  purposely  avoided  establishing  any  such 
prerequisite  to  the  rieht  to  enter  her  limits. 
She  only  seeks,  after  aamitting  the  plaintiff  in 
error  and  certifying  its  right  to  do  business,  to 
subject  it  to  the  taxation  in  question.  2.  The 
power  of  New  York  to  impose  this  increased 
tax  surely  cannot  depend  upon  the  fact  that  she 
gave  notice  of  what  she  would  do  in  the  con- 
tingency expressed  hi  the  Act  of  1866.  Such 
noUce  neither  creates  a  power  to  do  that  which 
the  State  could  not  otherwise  constitutionally 
do,  nor  makes  it  the  duty  of  the  plaintiff  in  er- 
ror to  submit  to  an  illegal  exaction.  At  last» 
the  real  question  presented  is,  whether  Pennsyl- 
vania corporations  can  be  subjected  to  higher 
taxes  in  Ne w  York  than  are  imposed  there  upon 
corporations  of  the  same  class  from  other  States. 

It  is  said  that  a  State  may  exclude  altogether 
from  its  borders  a  corporation  of  another  State 
or  may  admit  it  upon  such  terms  or  conditions 
as  she  may  elect  to  prescribe.  It  is  quite  true 
that  general  language  to  that  effect  was  em- 

gloy^  in  Pmul  v.  VSyinia,  8  Wall  168  [76  U. 
.  bk.  19,  L.  ed.  857],  where  the  only  question 
necessary  to  be  determined  was  as  to  the  va- 
lidity of  a  Statute  of  Virginia  providing  that 
before  an  insurance  company,  not  incorporated 
by  that  State,  should  carry  on  business  there, 
it  must  obtain  a  license  tnerefor,  and  deposit 
with  the  state  treasurer,  as  security  for  its  en- 
gagements, bonds  of  a  specified  character  and 
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tmouDt    In  the  ooone  of  the  optnion  which 
disposed  of  that  question,  it  was  said  that  a 
ooipoiation  of  one  State,  "  having  no  absolute 
light  of  lecognition  ia  other  States,  but  de- 
pending for  such  recognition  and  the  enforce- 
ment of  its  contracts  upon  their  assent.  It  fol- 
lows, 88  a  matter  of  course,  that  such  assent 
may  be  granted  upon  such  terms  and  condi- 
tions 88  those   States   may  think  proper  to 
impoiie.    They  may  exclude  the  foreign  cor- 
poration entirely;  they  may  restrict  its  business 
to  particular  localities,  or  they  may  exact  such 
secuii^  for  the  perfonnance  of  its  contracts 
with  theiT  citizens  as  in  their  Judgment  will 
best  promote  the  public  interesV>    The  whole 
matter  rests  in  their  discretics.      But  I  sub- 
mit that  it  is  the  settled  doctrine  of  this  court 
that  the  terms  and  conditions  so  prescribed 
most  not  be  repugnant  to  the  Constitution  of 
the  United  States,  or  inconsistent  with  any 
Hg^t  granted  or  secured  by  that  instrument. 
JnDueatY.  Chicago,  10  Wall.  415  [77  TJ.  S.  bk. 
19,  L.  ed.  978],  it  was  said  by  Mr.  Juttiee  Nel- 
son, speaking  for  the  court,  that,  in  respect  to 
the  nature  or  degree  of  disoimination  which  a 
State  may  make  between  her  own  corporations 
and  those  of  other  States,  "  It  belongs  to  the 
State  to  determine,  subject  only  to  sudi  limita- 
tions on  her  sovereignty  as  may  be  found  in  the 
fmdamental  law  of  the  Union."    It  was  so  de- 
cided in  iM  Ob.T.  M&ne,  20  Wall.  445,  455-6 
[87  U.S.  bk«  22,  L.  ed.  865, 860],where  the  ques- 
tion was  88  to  the  validity  of  a  Statute  of  Wis- 
consin relating  to  the  admission  into  that  State 
of  fire  insmuiee  companies  incorporated  by 
other  States.    Besides  the  condition  that  they 
should  designate  some  attorney  in  Wisconsin 
upon  whom  process  against  the  company  could 
be  served,  it  imposed  the  further  one  that  it 
flhould  file  in  the  proper  oflSce  an  agreement 
atipulating  that  it  would  not  remove  to  the 
courts  of  the  United  States  any  suit  brought 
against  it  in  the  local  courts.    An  insurance 
oompany  of  New  York  established  an  agency 
b  Wisconsin,  and  complied  in  all  respects 
with  these  conditions;  it  filed   the   required 
mieement    In  support  of  the  validity  of  those 
eonditionB,  the  State  relied  upon  the  veiy  lan- 
fuage  above  quoted  from  Paul  y.  yirginia. 
Sot  the  court  was  careful  to  say  that  that  lan- 
ffuage  must  be  understood  with  reference  to 
the  facts  In  the  case  and  to  the  question  to 
be  decided^  which  was  stated  to  be  simply 
"whether  the  State  might  require  a  foreign 
iaaoianoe  company  to  take  a  license  for  the 
tianaaction  of  its  business,  giving  security  for 
the  payment  of  its  debts."    Care  was  taken  to 
farther  announce   that  the  general  language 
employed  in  Piatd  v.  Fir^n«a  was  not  intended 
to  unpair  the  language  in  LafayetU  Ins,  Co,  v. 
J^wicMS  How.  m  [59  D.  S.  bk.  15,  L.  ed. 
468],  where  the  court,  speaking  by  Afr,  Justice 
Caraa,  said:  "A  corporation  created  by  Indiana 
eaa  tianeact  business  in  Ohio  only  with  the  con* 
max,  express  or  implied,  of  the  latter  State. 
This  ooDsent  may  be  accompanied  by  such  con* 
ditiona  as  Ohio  may  think  fit  to  impose,  and 
these  conditiona  must  be  deemed  valla  and 
dtectual  by  other  States  and  by  this  court;  iVit>- 
^idtd.  They  are  not  repuenant  to  the  Constitu- 
tion and  laws  of  the  Umteil  States,  or  incon- 
ristent  with  those  rules  of  public  law  which 
iecoie  the  Jurisdiction  and  authority  of  each 

UtU.& 


State  from  encroachment  of  all  othezs,  or  that 
principle  of  natural  Justice  which  forbids  con- 
demnation vrithout  opportunitv  for  defense." 
Upon  these  grounds  it  was  held,  in  Insurance 
Co.  V.  Horse,  that  the  Wisconsin  Statute,  so  far 
as   it  required  insurance  companies  of  other 
States  to  stipulate  that  they  would  not  exeicise 
the  right  to  have  suits  against  them  removed 
to  the  national  courts,  was  void,  equally  be- 
cause it  created  an  obstruction  to  the  exercise 
of  a  privilege  granted  by  the  Constitution  and 
lawa  of  the  United  States,  and  tended  to  oiist 
the  courts  of  the  Union  of  a  jurisdiction  con- 
ferred upon  them.    Much  that  was  said  in  that 
case  is  pertinent  to  the  present  one.    After  ob- 
serving that  the  courts  would  not  enforce  an 
agreement  between  a  citizen  of  Kew  York  and 
a  citizen  of  Wisconsin,  that  the  former  would, 
in  no  event,  resort  to  the  federal  courts  sitting 
in  Wisconsin  for  the  protection  of  his  rights  of 
property,  or  an  agreement  between  the  same 
parties,  upon  whatever  consideration,  that  the 
citizen  of  iTew  York  would,  in  no  case,  when 
called  into  the  courts,  either  of  Wisconsin  or  of 
the  federal  courts  sitting  in  that  State,  demand 
a  jury  to  determine  his  rights  of  property,  but 
would  submit  such  rights  to  arbitration  or  to 
the  dedsion  of  a  single  Judge,  the  court  said: 
"  We  see  no  difference  in  pnnciple  between  the 
cases  supposed  and  the  case  before  us.    Every 
citizen  is  entitled  to  resort  to  all  the  courts  of 
the  country,  and  to  invoke  the  protection  which 
all  the  laws  of  all  those  courts  may  afford." 
The  court  further  said  that  the  right  of  the 
insurance  company  to  remove  the  suit  was 
"  denied  to  it  by  the  state  court  on  the  ground 
that  it  had  made  the  agreement  referred  to,  and 
that  the  statute  of  the  State  authorized  and  re-     [ISTl 
quired  the  making  of  the  agreement.    We  are 
not  able  to  distinguish  this  agreement  and  this 
requisition,  on  principle,  from  a  similar  one 
made  in  tne  case  of  an  individual  citizen  of 
New  York.    A  corporation  has  the  same  right 
to  the  protection  of  the  laws  as  a  natural  citizen, 
and  the  same  right  to  appeal  to  all  the  courts 
of  the  country.    The  rights  of  an  individual 
are  not  supenor,  in  this  respect,  to  that  of  a 
corporation.  The  State  of  Wisconsin  can  ref- 
late its  own  corporations  and  the  affairs  of  Its 
own  citizens,  in  subordination,  however,  to  the 
Constitution  of  the  United  States,    The  re- 
quirement of  an  agreement  like  this  from  their 
own  corporations  would  be  brutum  fulmen, 
because  they  possess  no  such  right  under  the 
Constitution  of  the  United  States.    A  foreign 
citizen,  whether  natural  or  corporate,  in  this 
respect  possesses  a  right  not  pertaining  to  one 
of  her  own  citizens.    There  must  necessarily 
be  a  difference  between  the  status  of  the  two  in 
this  respect" 

The  only  difference  between  Insurance  Co. 
T.  Morse  and  the  present  case  is  that  in  the 
former  the  New  York  corporation  expressly 
agreed,  in  writing,  that  it  would  not  exercise 
its  constitutional  privilege  of  removing  suite 
against  it  into  the  courts  of  the  Union,  while 
the  Pennsylvania  Corporation  received  an  oflS- 
dal  certificate  of  its  nght  to  transact  business 
in  New  York  with  notice  derived  from  the  Act 
of  1865,  that  that  State  would,  after  1878— the 
date  of  the  Pennsylvania  Statute— claim  from  it 
higher  taxes  than  she  imposed  upon  like  corpora- 
tions from  the  remaining  States  doing  business 
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in  her  limits  t^  her  oonaent.  If  the  plaintiff 
in  error,  by  merely  maintaining  its  agencies 
in  New  York,  is  to  be  held  to  have  impliedly 
agreed  to  submit  to  such  increased  taxation,  is 
that  anytldnjg  more  than  an  implied  agreement 
that  it  woula  not  assert  a  right  secored  to  it  by 
the  Ck)nstitatiQn  of  the  United  States?  Can  it 
be  that  a  corporation  is  estopped  to  daim  the 
benefit  of  the  constitutional  provision  securing 
to  it  the  equal  protection  of  the  laws  simply 
because  it  roluntarily  entered  and  remained  in 
a  State  which  has  enacted  a  statute  denying 
such  protection  to  it  and  to  like  corporations 
from  tiie  same  State?  Is  the  right  to  that  pro- 
tection any  less  yaluable  or  fundamental  wan 

11331  the  right  to  remove  a  suit  into  the  courts  of  the 
Union  for  trial?  Will  it  be  held  that  an  express 
agreement  by  a  corporation  not  to  exercise  the 
latter  right  is  void  and  not  enforcible,  but  that 
a  local  statute  denyin/^  the  eaual  protection  of 
the  laws  to  a  corporation  will  be  upheld,  sim- 
ply because  that  corporation  came  within  the 
juj-isdiction  of  the  State  which  assumed  to 
make  such  denial,  and  received  from  her  offi- 
cers, acting  in  conformity  with  her  laws,  a  cer- 
tificate of  lis  right  to  transact  business  there? 
Will  effect  be  given  in  one  case  to  what  (erro- 
neously, I  think)  is  called  an  implied  agree- 
ment to  surrender  a  constitutional  right,  while 
an  express  agreement  in  the  other  to  surrender 
a  constitutional  right  is  held  to  be  invalid? 

Even  if  it  were  conceded  that  a  State,  which 
provides  for  the  organization,  under  her  own 
laws,  of  corporations  for  the  transaction  of 
every  kind  of  business,  could  arbitrarily  exclude 
from  her  limits  similar  corporations  from  the 
remaining  States,  and  declare  all  contracts 
made  within  her  Jurisdiction  with  corporations 
from  other  States,  to  be  void — concessions  to  be 
made  only  for  the  purposes  of  this  case— it 
would  not  follow  that  she  could  subject  cor- 
porations of  other  States,  doing  business  within 
ber  limits  under  a  license  from  the  proper  de- 
partment, to  higher  taxes  than  the  imposes 
upon  other  corporations  of  the  same  class  from 
the  remaining  States.  The  plaintiff  in  error, 
iiaving  been  in  1881  lawfully  within  New  York 
by  its  agents,  cannot  be  denied  there  the  equal 
protection  of  the  laws  because  the  State  which 
created  it  may  have  adopted  a  system  of  taxa- 
tion different  from  that  devised  by  New  York. 
Tbe  case,  in  its  le^  aspects,  is  precisely  the 
same  as  if  Pennsylvania  had  never  passed  the 
Statute  of  1873,  but  New  York  had,  in  that 
year,  imposed  upon  fire  insurance  companies 
from  Pennsylvania  higher  taxes  than  she  im- 
posed upon  similar  corporations  from  other 
States. 

It  would  seem  to  be  the  result  of  the  decision 
in  this  case,  thai  New  York  may  prescribe  such 
varying  rates  of  taxation  upon  insurance  cor- 
porations of  the  remaining  thirty-seven  States, 
within  her  jurisdiction,  as  she  chooses;  the  rate 
for  corporations  from  each  State  differing  from 
the  rate  established  for  corporations  of  tibie 

[120]  same  class  from  all  other  Stato,  and  the  rate  in 
respect  to  coiporations  of  other  States  being 
higher  than  she  imposes  upon  her  own  cor- 
porations of  the  same  class.  Such  legislation 
would  be  a  species  of  commercial  warfare  by 
one  State  against  the  others,  and  would  be  hos- 
tile to  the  whole  spirit  of  the  Constitution,  par- 
ticularlv  the  Fourteenth  Amendment,  securing 
350 
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to  all  persons  within  the  JurisdictiDii  of  the  r»* 
specii?e  States  the  equal  protection  of  the  laws. 

For  the  reasons  wbicb  have  Ijcen  slated,  I 
feel  obli^Gd  to  withhold  my  assent  to  the  opin- 
ion and  judgment  of  the  court. 

True  copy.    Test; 

James  H.  MoKannief ,  Clerks  Sup.  Coftirb,  V*  B, 


•HOME  INSTJEAKCE  COMPAKT  OP 
NEW  YORK,  Flff.  in  Err., 

PEOPLE  OF  THE  STATE  OF  NEW 
YORK, 

{hrponiMmi9 — §tiUfi  4w  onfi-nj^ue  or  btairum 
'-^percerUum  mi  capital  ftock  on  dadmed  dte- 
ui6ndM  ef  6  per  teni  or  rrwr^. 

DuHnf  tbe  jear  IBS!  the  Home  Insuranee  Ck>Bi- 
pany  paid  dl7lai!iadii  at  the  rate  of  lU  per  cfnt  upon 
m  entire  oapttaJi  ato^ik  of  $BJXX^QOO.ot  ^hit^h  sum 
$1,910,000  wHs^  on  the  firat  d&y  ol  November,  IBSL 
Invf^ti^  In  United  States  bonds.  The  St&Uite  or 
Now  York  fmpoeed  a  tax,  as  a  tax  upon  Ite  cot- 

{>ortLto  franchlioor  busln^ee,  tob©c*;>mptitM  tis  fol- 
owH :  If  the  dividend  amount  to  0  or  more  per 
centum,  then  at  the  rate  of  one  quiu-tcr  mill  upon 
the  capital  (itock  for  escb  1  per  oiT'nt  of  diWdeod. 
Tbo  Company  olnlmtnl  ttiat  ft  was  tar  able  by  thla 
Aot  only  upon  ttio  part  of  Ite  capiiui  etock  not  In- 
x^eet^l  In  buitfla  of  the  Uoit-ed  BtaXm.  The  State  aa- 
Berted  that  tbo  tt\x  wbb  udod  the  baals  of  the  Gom- 
pftoy^s  eottre  capStaL  Tu©  qucetloii  was  wh^thiar 
the  tajc  in  question  wha  In  fact  ieried  upon  the 
frunC!Ulse:H  of  tbe  Company,  or  upon  the  property 
of  the  Corp*>nitii>n  Invealo^l  tn  the  aeciuitif*  of  the 
"DoltCNt  StJitefl,  ITnon  an  ngre^  <iaflf^  .submitted  by 
the  parties  to  the  Supremo  Court  of  New  7t>Tk^  the 
ta^  opoo  the  luaei?  of  the  C^mpanj^H  entire  capital 
wan  suBtained.  Thi?  Judgment  wufi  affirmed  by  the 
court  of  apTM>flla  Of  that  Rtatfi.  Thtfl  court  beluir 
equailT  dlvidtNi  In  opinion*  tbe  juditment  of  the 
court  below  st^ndg  affirmi^ 

[No,  14] 
Argu^  Oct  S5.  i6,  ISS6,  ^Deeidad  Nov.  IS,  ISSe. 

F  ERROR  to  tbe  Supreme  Conrt  of  New 
York.     AJirmfid. 

The  plaintiff  id  error  (defendant  below)  is  ftn 
iDsuranf'e  Company  of  the  8tat«  of  New  York, 
Tbe  action  waa  btought  to  etiforf*e  a  tai  clal  raed 
to  l>e  due  the  State  uoder chapter  543,  section  8, 
of  the  lawg  of  that  State  fr^r  1880,  as  amended 
by  cliapter  861,  section  S,  of  the  laws  of  1891, 
which,  after  describing  the  corpora  tiona  subject 
to  its  provisions,  coQtJUues  as  follows:  "  Shal] 
be  subject  to  and  pay  a  tax  upon  Its  corporate 
francbiae  or  buainess,  into  the  ireamjij  of  the 
Btate  aonuftlly,  to  be  computed  as  foflows:  if 
the  dividend  or  dividends  mB4:le  or  declared  by 
80ch  corporiition,  joint-stock  company  or  af»o* 
ciation  during  nny  year  ending  with  the  flratdar 
of  Novcniber,  amount  to  6,  or  more  tban  €, 
per  centtiTO  upon  the  par  value  of  its  capital 
stock,  then  tbe  tax  to  be  at  the  rate  of  one  quar- 
ter mill  ttpon  the  capital  rUk.a  for  ejich  one  per 
Centum  of  dividends  so  made  and  declaired/* 
When  the  divideoda  are  under  6  per  cent 
another  method  of  computation  is  provided, 
which  it  is  not  here  essentia  to  describe. 

By  section  5  of  the  same  Act  a  further  tax, 
eight  tenths  of  1  per  centum  upon  ihe  f^tom 
amount  of  their  receipts  for  premiums,  also  & 
Xbx  tlpon  their  corporate  franchise  and  bustnesft, 

*See3,  C.  in  N,  Y.  Ooort  of  Appeals,  fi2  N,  Y.  m^ 
tPetlUoo  for  rauvumont  ffranted  Feb.  S,  ISST. 

119  U.  & 


[129] 


IML 


HcMS  iHSDBAiroB  Co.  T.  Nrw  York. 


in-i4» 


WIS  wqulrsd  to  be  paid  bv  lire  and  marine  In- 
•oianoe  oompanieB  annnally  into  the  state  treae- 
nij.  The  Act  farther  proTidea  that  such  cor- 
poratkmB  shall  be  exempted  from  aU  farther 
tazatian  for  state  porposesy  except  upon  their 
real  property.  In  case  of  the  intentional  neglect 
<nr  refoaal  of  the  corporations  bound,  to  report 
thdr  condition  or  par  the  taxes  as  therein  re- 
quired, it  was  proyioea  that  an  action  to  recover 
dw  tax  miffht  be  broa^t  by  the  Attorney-Gen- 
enJ,  and  abo  their  ren)ectiVe  charter  and  cor- 
porate prhH^ges  should  be  forfeited  and  ter^ 


An  agreed  case  under  the  Code  of  CiTil  Pro- 
cedme  section  ld79,  stating  the  facts,  was  sub- 
mitted by  the  paartiee  to  the  Supreme  Court  of 
New  York,  wmch  shows  the  total  capital  stock 
of  the  phdntiif  in  enor  to  be  $8,000,000,  of 
which  the  sum  of  $1,940,000  was,  on  the  first 
dsj  of  November,  1881,  inyested  in  Qnited 
States  bond&  The  annual  dividends  declared 
by  the  Ck>iporation  for  the  year  preceding  that 
date  was  10  per  cent  upon  its  entire  capital 
stock.  The  tax  imposed  underthese  Acts,  com- 
puted upon  such  dividend,  aggregated  $7,500. 
Tbe  question  presented  by  the  agreed  case  was 
whether  the  tax  in  question  was  in  fact  levied 
opon  the  franchises  of  the  defendant,  or  upon 
the  property  of  the  Corporation  invested  in  the 
tecorities  d  the  Qeneral  Government  Judg- 
ment was  rendered  in  favor  of  the  State.  This 
the  court  of  appeals  affirmed,  and  a  final  Judg- 
ment upon  the  remitHtwr  was  entered  In  the 
flopreme  court  To  that  Judgment  defendant 
sued  out  this  writ  of  error,  upon  the  ground  that 
"there  was  drawn  in  question  the  validity  of  a 
statute  of  the  State,  and  of  an  authority  exer- 
cised thereunder,  on  the  ground  of  their  being 
lepugnnnt  to  the  Constitution  or  laws  of  the 
United  States,  and  the  decision  was  in  favor  of 
sach  their  validity."  It  is  here  assigned  as 
enor  tiiat  the  Judsiment  was  erroneous  in  hold- 
iag  that  the  defendant  was  Bable  for  a  tax  com- 
puted upon  the  basis  of  its  entire  capital,  when 
ttshoola  have  been  held  that  the  defendant  was 
liable  only  for  a  tax  upon  that  part  of  its  capital 
not  invested  in  United  States  bonds. 

Mettrs,  Benjamin  EL  Briatow  and  Iknid 
WtOcox,  for  phiintiif  in  error: 

No  tax  can  be  imposed  upon  that  part  of  de- 
todant's  capital  invested  in  United  States 
bonds.  A  State  cannot  burden  the  operations 
of  the  national  government  by  taxing  its  bonds 
withont  its  consent 

IPOuOoeh  V.  Md,  4  Wheat  816,  486  (1?  U. 
abk.4,L.ed.579,608);  Weitonr,  CharUsUm, 
18 Pet  449(27  U.B  bk.  7,  L. ed. 481);  Banka^. 
Ma^ar,  7  Wall  Itf  (74U.  S.  bk.  10,  L.  ed.  67); 
IMS  ▼.  (kmmmianen,  90  N.  Y.  68. 

A  tax  upon  the  capital  of  a  corporation  is  a 
tax  upon  the  proper^  in  which  the  capital  is 
invested.  No  part  of  the  capital  invested  in 
United  States  bonds  therefore  is  taxable. 

Bank€fChmifMn$r.N.  F.  2  Black,  620  (67 
U.  8.  bk.  17,  L.  ed.  451);  Bank  Tarn  Case,  2 
WalL  200  (17:798). 

Whether  or  not  this  is  atax  upon  capital  is  to 
be  determined,  not  by  the  form  of  the  statute, 
but  by  its  effect  When  the  statute  was  first 
enacted  the  Legislature  merely  imposed  the  tax. 
The  following  year  it  inserted  the  definiti<m 
tliereof;  ''as  a  tax  upon  corporate  franchise  or 
bnsinesa.''    But  if  the  tax  is,  in  its  nature  and 
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effect,  a  tax  upon  capital.  It  is  none  the  less  so 
because  of  this  amendment  declaring  it  to  be  a 
tax  upon  franchise  or  bu&<ness.  The  question 
is  whether  or  not  the  tax  is  »ttch  as  the  Legis- 
lature can  fanpoee.  This  obviously  must  be 
decided  by  the  courts,  irreqieotive  of  anv  dec- 
huration  as  to  the  character  of  the  tax  fy  the 
Legislature  itself. 

SfwonY  JKtl2Wheat419(2SU.S.bk.6, 
L.  ed.  678);  Ward  v.  Md.  12  Wall.  418  (79  U.  S. 
bk.20,  L.  ed.  449);  WeUan  v.  Mo.  91  U.  S.  275 
mMT);  WOber  v.  Va,  108  U.  8.  844  (26:665); 
WaUing  v.  Mich.  116  U.  a  446  (29:691). 

In  Smith  V.  Tumor.  "Patsenger  Cttjes,**  7 
How.  288  (48  U.  S.  bk.  12,  L.  ed.  702),  a  state 
statute  provided  that  the  health  oflloer  of  the 
Port  of  New  York  should  coUect  from  the 
masters  of  vessels  a  certain  sum  for  each  pas- 
senger. The  moneys  were  to  be  used  in  sup- 
porting the  Marine  Hospital  Yet  this  was  held 
to  be  a  regulation  of  commerce. 

In  Ssnderian  v.  Mayor,  92  U.  S.  259  (Bk.  28, 
L.  ed.  548),  a  state  statute  provided  that  the 
owners  of  steamers  bringing  passengers  from 
foreign  ports  should  give  a  bond  for  each  pas- 
senger against  his  becoming  a  public  charge,  or 
at  tneir  option  make  a  casn  payment  It  was 
claimed  that  as  the  object  of  the  provision  was 
not  taxation,  but  protection  against  pnur)erism. 
it  was  valid  as  within  the  police  power.  But  tbe 
court.  Miller, «/;,  held  otherwise. 

To  the  same  effect  is  Ohy  Lung  v.  Freeman, 
92  U.  S.  275  nSk.  23,  L.  ed.  550);  Inman  Steam- 
MpOo.  y.  nnkor,  94  U.  S.  238  (24:118):  Chok 
V.  P^.  97  U.  a  566  (24:1015);  Transportation 
Oo.  V.  ParkerOwrg,  107  U.  S.  691  (27:584); 
Matter  ofJaeolm,  98  N.  Y.  98:  Alf/ty  v.  Oal.  24 
How.  169  (65  U.  S.  bk.  16,  L.  ed.  644);  Bank 
Taa  Gate,  supra:  Oummings  v.  Mo,  4  Wall. 
277,  825  (71  U.  8.  bk.  18,  L.  ed.  856.  863); 
OrandaU  v.  Newda,  6  WaU.  85  (18:745);  Stats 
JPMffht  Tax,  15  Wall.  283  (21:146);  Hannibal, 
ete.  R  R.  Oo.  r.  Husen,  95  U.  S.  465  (24:527); 
Tdsgraph  Oo.v.  Texas,  105  U.  S.  460(26:1067); 
Moran  v.  Nma  Orleans,  113  U.  S.  69  (28:653); 
EmUuekp  R.  B.  Tax  Cases,  115  U.  S.  321,  337 
^:414,  418);  PuUman  8.  0.  Oo,  v.  Nolan,  23 
Fed.  Rep.  276.281;  PeopU  v.  Jtt(jn,42  N.  Y.404. 
418;  Matter  of  Deansville  Cm.  Asso.  66  N.  Y. 
569. 

Clearly  therefore  the  declaration  by  the  Leg- 
islature that  this  is  a  tax  on  franchise  or  busi- 
ness is  not  controlling.  "The  name  of  ttiis 
imposition  is  immaterial;  it  is  the  substance  we 
are  to  consider." 

Tnman  Co.  v.  Tinker,  supra. 

The  statute  has  not  the  effect  of  imposing  a  [135] 
tax  upon  fnmchise  or  business.  The  modes  in 
which  the  franchise  of  a  corporation  can  be 
taxed  are  clearly  defined.  It  may  be  done  by 
imposing  a  fixed  sum  or  "a  graded  contribution 
proportioned  dther  to  the  value  of  the  priv- 
ueges  granted,  or  to  the  extent  of  their  exercise, 
or  to  the  results  of  such  exercise." 

Stats  Tax  on  R.  Gross  Receipts,  15  Wall.  284 
(82  U.  S.  bk.  21.  L.  ed.  164);  Delautare  R.  R. 
Tax,  18  WaU.  206,  231  (21:888,  896). 

These  provisions  of  the  Act  do  not  impose  a 
fixed  sum;  nor  do  they  impose  a  contribution 
proportioned  to  the  extent  oi  the  exercise  of  the 
franchise — to  the  amount  of  business  done. 
That  species  of  tax  is  imposed  by  section  5  of 
the  same  Act    But  these  provisions  do  not  re  fer 
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to  the  amoant  of  the  busliiess  in  any  way.  Is 
this  then,  "  a  contribution  proportioned  to  the 
value  or  results  of  the  pnvileges  granted? " 
The  franchise  is  "  the  right  to  use  the  tangible 
properly  in  a  special  manner  for  the  purposes  of 
gain." 

Statd  R,  R.  Tax  Oa$ea,  92  U.  S.  576  (Bk.  23, 
L.  ed.  663). 

It  is  itself  a  part  of  the  property  of  the  Cor- 
poration, but  quite  distinct  and  separate  from 
its  tangible  property. 

Gordon  y.  AppeMTax  Court,  8  How.  188, 160 


t 


U  U.  S.  bk.  11,  L.  ed.  529,  587);  WUtrdnaUm 

R,  Co  y.  Beid,  18  WalL  264,  265  (80  U.  & 
bk.  20,  L.  ed.  668). 

It  is  a  thin£[  "  capable  of  appraisal  and  ascer- 
tainable by  evidence,  and  Is  frequently  made  the 
subject  of  taxation  by  the  sovereign  power.  It 
is  a  right  separate  and  distinct  from  the  capital 
and  moneyed  assets  of  a  corporation,  and  as  to 
the  value  of  which  they  furnish  no  evidence.^ 

Oonaughty  v.  Baratoga  do.  Bank,  92  N.  Y. 
401.  See  to  same  effect  Vecusk  Bank  v.  Fenno, 
8  WaD.  533(75  U.  8.  bk.  19,  L.  ed.  482);  llonr 
roe  Co,  8av.  Bank  y.  BoeheUor,  87  N.  Y.  866; 
Porter  Y.BocifordeU.  B.K  Co.76  HI.  561. 

Its  value  is  readily  ascertained.  It  is  deter- 
mined by  subtracting  from  the  total  actual 
value  of  the  capital  stock  the  total  value  of  all 
items  of  property  other  than  franchise.  The 
remainder  is,  of  course,  the  value  of  the  fran- 
chise; the  value  of  the  right  to  use  the  tangible 
property  in  a  special  manner  for  the  purpose  of 
gain.  This  method  has  the  approval  of  this 
court. 

State  R  R  Tax  Caeee,  eupra. 

It  is  approved  elsewhere  as  welL 

8pHnffVaaeifWaterWork$Y.8ekotU&r,f!2  CaL 
69;  BlKpls  y.  BadUm.  (57  CaL  694;  San  Jo§$ 
Company  v.  January,  Id.  614. 

But  here  neither  the  value  of  this  part  of  the 
property  of  the  Corporation,  nor  the  results  of 
Its  use,  are  in  any  way  ascertained.  It  is  claimed 
that  this  is  a  tax  upon  the  franchise  or  its  re- 
sults, upon  the  ground  that  the  tax  is  measured 
by  the  promts  resulting  from  the  use  of  the  fran- 
chise—ov  the  capacity  of  the  Company  to  de- 
clare dividends.  This  is  clearly  enoneous.  The 
tax  is  a  percentage  upon  that  part  of  defendant's 
income  which  it  has  distributed  in  dividends^ 
its  net  income  of  profits— without  discrimina- 
tion as  to  the  source  thereof.  This,  of  course, 
is  a  tax  upon  the  property  from  wldch  tiie  in- 
come arises. 

Bank  of  Ktt,  v.  Commonwealth,  9  Bush,  46; 
Opinione  ef  JueHeee,  58  N.  H.  684;  People  v. 
09mmtMm«r».  90N.  Y.68;  Weetonv.  Charlee- 
ton,  2  Pet  472  (27  U.  8.  bk.  7,  L.  ed.  489). 

But  the  franchise  is  only  one  part  of  defend- 
ant's property.  It  is  only  in  part  the  source  of 
the  aividenos  or  net  profits.    They  are  the 

eroduct  of  all  the  property.  And  as  the  tax 
icludes  property  not  taxable  it  cannot  be  sus- 
tained as  a  tax  on  the  franchise. 

Santa  Clara  Co.  r.  Southern  Bae.  R  R  Co. 
118  U.  8.  894  {ofnU,  118). 

But  the  State  claims  that  this  court  is  already 
committed  to  the  view  that  this  is  a  tax  upon 
franchise.  And  the  court  below  phused  its  de- 
cision chiefly  upon  this  giound. 

^M0^/or  ifibrntv*  v.  (Si^,  6  Wall.  694  (78  U. 
S.  bk.  18,  L.  ed.  897);  Providmi  IneL  v.  Mate. 
6  WaD.  611  (18M7). 


These  cases  were  decided  upon  two  grounds: 
1.  It  was  held  that  a  tax  consisting  of  a  per- 
centase  upon  the  deposits  made  with  a  savings 
bank  is  a  tax  upon  its  franchise  or  bushiess,  and 
not  a  tax  upon  the  property  in  which  d^msits 
may  be  invested  after  tney  are  received.  2.  It 
was  held,  further,  that  the  decision  of  the  state 
court,  although  criticised  in  one  of  the  cases  as 
'*  founded  in  unsubstantial  distinctions,"  was 
binding  upon  this  courts  Whatever  may  be 
thought  01  the  soundness  of  this,  Louiecille  Co. 
y.  Ihlmee,  109  U.  S.  244(Bk.  27,  L.  ed.  922),  ft 
has  no  present  application.  For  it  is  not  sought 
to  sustain  the  present  tax  by  any  decision  of  the 
courts  of  the  State  construing  the  statute  by 
which  it  is  imposed. 

The  former  ground,  it  has  been  daimed,  con- 
trols the  present  case.  Clearly  this  cannot  be 
so.  The  question  now  involved  is  entirely  dif- 
ferent Tnere  the  tax  was  a  percentage  upon 
the  deposits,  "simply  the  sums  received,  wholly 
irrespective  of  the  disposition  made  of  the 


Ihw).  Ingt.  y.  Mate,  eupra,  627  (912). 

The  liability  arose  by  reason  of  the  receipt  of 
the  deposit  It  was  quite  immaterial  what 
became  of  the  money  after  it  was  received^ 
whether  or  how  it  was  invested,  or  what  profit 
was  realized  from  it 

But  in  the  present  case  the  tax  is  not  measured 
by  the  mon^  received  by  defendant— -by  the 
volume  of  ito  business,  the  extent  to  which  it 
has  exercised  its  franchise.  The  tex  is  a  per^ 
centage  compounded  of  two  factors,  the  capital 
and  tba  diviaends.  That  is  to  say,  it  is  meas- 
ured by  defendant's  permanent  investment  in 
the  business,  and  the  net  profits  realized  from 
its  entire  property. 

In  the  cases  in  6  Wallace  then,  the  tax  was 
independent  of  the  tangible  property  of  the 
corporation  or  any  proflte  therefrom.  There 
the  burden  of  the  tax  rested  upon  the  frsnchise. 
But  here,  clearly,  t&e  ultimate  burden  rests  upon 
the  property  of  defendant  invested  in  part  in 
United  States  securities.  That  therefore  is  the 
subject  of  the  tax. 

I^ate  Froiqht  Tarn  Caeee,  eupra. 

In  case  of  corporations  paying  less  than  f^ 
per  cent,  the  Act  provides  tnat  there  shall  be  a> 
tax  upon  the  "actual  value"  of  their  capital.  It 
is  setded  that  a  tax  in  that  form  is  a  tax  upon 
the  property  in  which  the  capital  is  invested, 
and  that  corporations  upon  which  it  is  imposed 
are  entitied  to  deduct  their  United  States  bonda 
from  the  amount  of  the  assessment 

Bank  of  Commeree  v.  New  Tork,  and  Bank 
Tax  Caee,  eupra. 

But  if  the  tax  upon  corporations  payfang  ^ 
per  cent  or  more  be  a  franchise  tax,  such  cor- 
porations will  not  be  entitied  to  the  deduction 
of  their  United  States  bonds  to  which  those 
paying  less  than  6  per  cent  are  entitled.  Still 
further,  where  a  corporation  has  paid  less  than 
6  per  cent  upon  its  common  stock,  it  wUl  be 
entitied  to  exemption,  as  to  its  common  stock, 
for  the  amount  of  its  capital  invested  in  United 
States  bonds,  but  not  as  to  ito  preferred  stock, 
although  all  ito  capital  may  be  so  invested. 

If,  then,  this  be  a  tax  upon  capital,  the  stat- 
ute establishes  a  comprehensive  system  which 
bears  equally  upon  all  corporations  which  tt 
affects.  If  it  be  a  franchise  tax,  Uie  Btatofteie 
utterly  inoongnious  and  bean  unequally  both 
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upon  different  corporations,  and  also  upon  dif- 
ferent property  of  the  same  corporation.  This 
tbe  court  below  meets  by  saying  that  the  Leg- 
Uatore  has  power  to  impose  unequal  taxes. 
Tbis  may  be  sa  But  the  same  court  had  al- 
leady  laid  down  the  rule  that  in  matters  of  tax- 
ation "  it  is  a  sacred  duty  to  impose  the  burdens 
equally,  and  to  enforce  the  nuudm  of  law  and 
ethics,  that  equality  is  equity." 

People  r.  AmmMonen,  76  N.  Y.  64. 

"Equality  of  taxation  is  a  fundamental  prin- 
ciple of  our  goTemment  which  no  legislation, 
in  tbe  absence  of  the  most  explicit  provisions, 
wfll  be  presumed  to  have  intended  to  violate." 

Paople  T.  Superman.  90  Barb.  81;  affd.  in 
Araj^T.  Bupernson,  16  N.  Y.  421 

That,  doubtless,  is  the  principle  of  construc- 
tion to  be  followed  here.  The  statute,  indeed, 
idinitsof  no  construction  otherthan  that  which 
wiU  produce  this  result.  The  tax  is  a  percent- 
age upon  the  capital.  The  amount  of  this  per- 
oentaie  varies,  but  the  subject  matter  taxed 
remams  the  same. 

(kwMo  Starch  Fattorff  v.  JkXUnoay,  21  K.  Y. 
449;  CommonweaWi  v.  B.  R,  Co.  29  Pa.  870; 
IMgh  Oo.  V.  OommonwaUh,  65  Pa.  44B. 

The  provisions  of  this  Act  have  been  ludi- 
dally  construed  in  acoordance  with  these  views. 
They  were  copied  literally  from  a  Statute  of 
Pennsylvania,  Laws  of  1879,  p.  114,  section  4. 
and  have  long  existed  there  in  the  same  substan- 
tial form. 

Laws  of  1844,  p.  498,  g  88;  1859,  p.  529; 
1868,  p.  109,  g  4. 

It  is  well  settled  there  that  they  impose  a  tax 
upon  the  property  of  the  corporation  (Wett- 
ehaUr  Co.  v.  Oounty  of  ChMUr,  80  Pa.  282; 
Laekawawna,  L  dbO,  C»,  v.  LuMems  Oo,  42  Pa. 
^;  Ifianix  Iron  Oo,  v.  Oofrmonwealth,  59  Pa. 
104;  OommonmeaUh  v.  PitUburg,  tie,  R  Oo, 
74  Pa.  88;  Gatatmua  B,  R  Oo,'i  Appeal,  78  Pa. 
69;  OoatewiOe  Oas  Oo,  v.  OourUy  of  Chester,  97 
Pa.  476),  and  that  "the  dividend  of  profit 
earned  by  the  stock  is  but  a  means  of  asoertain- 
ingits  value." 

Lehigh  Oo,  v.  OornmowweaJUh,  tupra;  Oom- 
numweaUh  v.  Standard  OQ  Oo,  101  Pa.  119. 

The  Pennsylvania  Statute  too,  was  before 
fliis  court  in  Oloueeoter  Ferry  (Jo.  v.  i\i.  114 
U.  8.  196  (Bk.  29,  L.  ed  llXf),  and  was  then 
imrded  as  imposing  "  a  tax  upon  tbe  capital" 
oroorporadons  affected. 

If,  however,  defendant  be  taxable  upon  the 
bads  of  its  entire  capital,  including  the  bonds, 
tbe  tax  is  repugnant  to  the  Fourteenth  Amend- 
mfent  of  the  Oonsdtution  of  the  United  States. 
The  defendant  is  a  person  within  the  meaning 
of  this  inrovision. 

OoufAy  qfSania  Olara  v.  Southern  Paui,^B,R, 
Oo,  ewora:  Oounty  of  San  Mateo  v.  Southern 
PacAOo.l^  TfA.  Rep.  722. 

IneqaaH^  of  taxation  is  a  denial  of  equal 
protectioii. 

Strauderr.  Weet  Va.  100  U.  8.  808 (Bk.  25, 
L.  ed.  664);  Oounty  ef  SanMaieo  v.  Souffiem 
Jhie.  It  Oo.  eupra;  Btehange  BankofOoiumbue 
V.  Bhise^  8  Ohio  St  1;  PeojpHe  v.  Weater,  100 
U.  a  580  (25:  705);  SupermionY,  Stanley,  106 
U.  8. 805  (26: 1044);  BoanniHeBank  v.  Britton, 
106  U.  8.  822  (26: 1058);  Oounty  of  Santa  Clara 
V.  Southern  JPae.  B  A  Oo.  oupra. 

The  present  application  of  these  principles  is 
nymifeat.  The  tax  upon  coipOTatlons  declaring 
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less  than  6  per  cent  is  a  tax  upon  their  prop- 
erty, and  they  are  entitled  to  deduct  from  the 
assessment  tne  amount  of  their  United  States 
bonds. 

Bank  Taa  Caee,  eupra. 

Unless,  then,  those  declaring  over  6  per  cent 
are  allowed  the  same  deduction-Hoe  relieved 
from  taxation  to  the  extent  of  their  United 
Stetes  bonds— the  tax  is  unequal,  and  therefore 
unconstitutional. 

No  doubt  the  Legislature  may  divide  corpo- 
rations into  as  many  classes  as  Uie  different 
pursuits  followed  by  them  may  require. 

Bait/road  Tax  Caeee,  eupra. 

But  there  can  be  no  classification  by  arbitrary 
rules  among  those  engaged  in  the  same  budneai 
in  the  same  locality. 

San  Mateo  Oo,  v.  Southern  Pae,  B.  Oo,  eupra: 
Oilman  v.  Sheboygan,  2  Black,  510  (67  tJ.  S. 
bk.  17,  L.  ed.  805);  Albany  City  Nat,  Bank  v. 
Maker,  9  Fed.  Bep.  884;  County  of  Santa  Clan 
V.  Southern  Pae,  Ii.Co,\S  Fed.  Rep.  885;  Dun- 
dee etc,  Oo.  V.  School  Diet,  19  Fed.  Rep.  859; 
Oliwr  V.  Waehington  Mille,  11  Allen,  288:  Stuart 
V.  Paimer,  74  N.  Y.  183;  Stc^  v.  Townehip,  86 
N.  J.  L.  66;  City  v.  McQuillan,  9  Dana  513; 
HouM  V.  Brietol,  8  Bush,  493;  Atty-Gen.Y, 
Winnebago  etc,  Mank  R,  Co,  11  Wis.  85;  New 
Orleane  v.  Home  Tne.  Co.  23  La.  Ann.  449;  Re 
Ah  Fong,  8  Sawy.  144;  Parrotfe  Caee,  6  Sawy. 
849;  LtmieoiUe  ANBOo.  v.  R. B. Commieeion, 
19  Fed.  Rep.  679. 

Upon  principle  the  rule  in  regard  to  uniform- 
ity  of  taxation  upon  franchises  miist  be  the 
same  as  in  regard  to  taxes  upon  any  other  prop- 
er^. There  can  be  no  more  reason  why  ar- 
bitraty  distinction  should  be  made  between 
persons  owning  that  species  of  property,  than 
between  the  owners  of  property  of  any  other 
kind.    And  it  is  so  held. 

Ooun^  of  San  Mateo  v.  Southern  Pac.  B  Oo. 
eupra;  Portland  Bank  v.  Apthorp,  12  Mass.  252; 
Oommonwealth  v.  PeopUfe  Sa/o,  Bank,  5  Allen, 
428;  Olifferr.  Waehington  MiOe,  11  Allen,  2eS[ 
Parieh  ^  Orleane  v.  Chchran,  20  La.  Ann.  873; 
State  V.  Merehante  Ine.  Oo.  12  La.  Ann.  802; 
Baet  SL  Louie  v.  WO^rung,  46  111.  892. 

If,  thon,  the  tax  upon  this  dividend  be  a  tax 
upon  the  franchise,  the  statute  is  unconstitu- 
tional; for  it  subjects  defendant  to  assessment 
and  taxation  upon  its  franchises  at  a  higher  rate 
than  that  imposed  upon  others  in  predsely  the 
same  situation.  It  therefore  denies  to  defend- 
ant equal  protection  of  the  laws. 

Mr,  Denis  O^BHen,  AttyQen.  of  Nem 
York,  for  defendants  hi  error: 

The  dedsion  of  the  court  of  appeals  on  the 
construction  of  the  donstitution  and  Statutes 
of  New  York  will  be  followed  by  this  court. 

Tmnehip  ofBUmiBood  v.  Marey,  92  U.  S.  289 
(Bk.28,  L.  ed.  710);  FairfiddY,  OaUaiin  Oo, 
lOOU.  8.47(25:544). 

Questions  not  decided  in  the  state  court,  be- 
cause not  raised  and  presented  bv  the  com- 
plaining party,  will  not  be  re-examined  in  this 
court  upon  a  writ  of  error. 

Hamilton  Oo,  v.  Maee,  6  Wall.  682  (78  U.  S. 
bk.  18,  L.  ed.  904);  Baikeay  Oo,  v.  Guthard, 
114  U.  8.  183  (29  :  118). 

The  tax  imposed  upon  the  plaintiff  in  error 
was  a  tax  upon  its  franchises,  and  not  upon  its 
property  or  capital  stock. 

Prior  to  the  passage  of  this  Act  corporations 
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assessed  and  taxed  upon  their  capital 
stock,  under  the  provisions  of  the  Revised  Stat- 
utes of  the  State  of  New  York,  hy  the  local  offi- 
cials for  both  local  and  state  purposes. 

A  comparison  of  those  provisions  (2N.  Y. 
R  S.  7tb  ed.  1086  et  $ea.)  with  those  of  the  Act 
in  question,  shows  radical  differences  in  the 
method  of  assessment  and  collection  of  the  taxes 
imposed  upon  these  bodies,  and  clearly  discloses 
the  intention  of  the  Legislature,  in  the  enact- 
ment of  the  Statutes  of  1880  and  1881,  to  form- 
ulate a  new  and  distinct  scheme  of  taxation  for 
all  the  corporate,  associate  or  loint-stock  bodies 
iucluded  within  the  terms  of  its  provisions. 

The  law  distinctly  states  that  the  plaintiff  in 
error  shall  pay  a  tax,  as  a  tax  upon  its  corpo- 
rate franchises  or  business,  into  the  treasuiy  of 
the  State  annually,  and  then  provides  the 
method  of  computation. 

Franchises  are  special  privileges  conferred 
by  government  upon  individuals;  no  franchise 
can  be  held  which  is  not  derived  from  a  law 
of  the  State. 

Bankqf  Augusta  v.  Bmrie,  18  F^  696  (88X7. 
8.  bk.  10,  L.  ed.  811). 

The  State  may  impose  taxes  upon  the  corpo- 
ration as  an  entity  existing  imder  its  laws,  as 
well  as  upon  the  capital  stock  of  the  corpora- 
tion, or  its  separate  corporate  property;  and  the 
manner  in  wmch  its  value  shall  be  assessed,  and 
the  rate  of  taxation,  however  arbitrary  or  ca- 
pridousy  are  mere  matters  of  l^gidative  discre- 
tion. 

Delaware  RB.  Tax  (Jam,  18Wa]L206(86  U. 
8.  bk.  21,  L.  ed.  888). 

Nothing  can  be  more  certain  in  legal  decision 
than  that  the  privileges  and  franchises  of  a  pri- 
vate corporation  may  be  taxed  by  a  State  for  the 
support  of  a  state  government.  Authority  to 
that  effect  resides  in  the  State  independentof  the 
Federal  Government 

Society  far  Sanifunv.  (Mt0.  6  WaU.  694  (78 
U.S.  bk.  18,  L.e^Bi7).SeeBlao8UUeRRTax 
Gates,  92  U.  S.  676  (28 :  668). 

This  tax,  therefore,  being  a  tax  upon  the 
franchise  of  the  plaintiff,  it  matters  not  bow  his 
capital  stock  or  property  may  be  invested, 
whether  in  United  States  securities  or  other- 
wise. 

People  Y  OommistUmers,  4  Wall.  244  (71 U  S. 
bk.  18,  L.  ed.  844);  Nat.  Batik  v.  Oonmonr 
wealth,  9  Wall.  868  (19 :  701);  VanAUm  v.  Asset- 
SOTS',  8  Wall  678  (18  :  229);  BocUtyfar  Banings 
V.  (hite,  supra;  Jhrovidenilnst,  v.  Mass.  6  WaU. 
612  (18  :  907);  Hamilton  Ob.  t.  Mass,  supra. 

The  Bank  Tax  Case  of  New  York,  expressly 
distinguishes  between  a  property  and  a  fran- 
chise tax. 

Bank  Tarn  Oase,  9  WaU.  209  (69  U  S.  bk.  1 7, 
L.  ed.  795). 

The  tax  in  guestion  beingupon  the  franchises 
of  the  plaintiff  in  error,  the  first  section  of  the 
Fourteenth  Amendment  to  the  United  States 
Constitution  has  no  application.  There  is  noth- 
ing in  this  case  showing  an  unequal  exaction;  in 
proportion  to  thek  earning  capacity,  and  the 
value  of  their  franchises,  they  are  taxed.  Even 
were  it  not  so  a  franchise  tax  is  not  within  the 
rule  of  uniformity. 

DueaiY.  Ohieaffo,  10  WtiXL  410 CnV.S.hk. 
19,L.ed.972). 

It  is  respectfully  umd  that  this  contention 
is  based  aunoit  entire^  upon  a  recent  dedsion 
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rendered  in  the  case  of  the  ChuntyqfSan  Uaitt 
V.  Southern  Plaeifle  B.  B,  Go.  18  Fed.  Rep.  722. 

It  is  respectfully  bisisted  that  the  broaa  scope 
given  to  the  first  section  of  the  Fourteenth 
Amendment  bv  this  decision  is  not  sustain- 
able on  principle  or  reason ;  that  it  was  intended 
simply  and  solely  to  prevent  discrimination 
against  the  negroes. 

Slaughter  House  Oases,  16  Wall.  86, 81  (88  U. 
S.  bk.  21.  L.  ed.  894,  410). 

The  Statutes  of  New  York  simplv  aggregate 
certain  corporations  into  one  class  of  taxpavers, 
and  impose  upon  them  a  tax  which  is  uniform 
as  to  the  whole  class.  It  is  sufficient  that  the 
tax  imposed  be  uniform  and  equal,  as  to  the 
class  upon  which  it  operates. 

State  B.  B.  Tax  Oases,  supra;  Kentucky  B.  B. 
Tax  Oases,  116  U.  S.  822  (Bk.  29,  L.  ed.  414). 

But  the  San  Mateo  Case  is  a  direct  authority 
for  the  imposition  of  Uie  tax  In  this  case.  There 
the  tax  was  one  on  propertv,  here  one  on  fran- 
chises. "  Taxation  on  business  in  the  form  of 
licenses  may  vary  according  to  the  calling  or  oc- 
cupation hcensed,  and  the  extent  of  business 
transacted." 

San  Mateo  Oounty  Oase  and  I¥ooident  Inst. 
Y.Mass  supra. 

The  first  section  of  the  F6urtoenth  Amend- 
inent  having  no  application,  the  Legislature,  in 
the  exercise  of  a  tmng  power,  is  supreme,  un- 
less limited  by  the  Constitution  of  the  State. 
Our  court  of  last  resort  has  decided  the  stat- 
utes in  question  to  be  constitutional  and  valid. 

P^opUY.  Homelns.  Co. 92 N.  Y.  828. 

Its  decision  is  final  and  there  is  no  question 
before  this  court 

Mr.  Ohi^  Justice  Walte  annownosd  the  of- 
fmumoe  of  the  iudgmemt  itf  the  Supreme  Oourt 
qf  the  State  qfjfewTork  by  a  divided  courL 


OUNARD  STEAMSHIP  COMPANY,  Urn- 

Hed,  FV'inBrr., 

fi 

PATRICK  CAREY. 

(Bee  &  a  BfliKnrfcer*»  ed.  M54BM 

Steamship  Go  ^f^ury  to  mnpilaye&-'fiegUgenee4(f 
feUow-servani   oontHXnUorynegfiiience. 

WtUe  a  tongHhoromiia,  employed  for  two  tmjb 
piwioiiB  by  a  uteam^b^p  cx^mpiiiiy,  wna  aasiatiiif?  In 
Uiif Mnff  ooftJ  from  tlic  fiold  o\  the  ot^amshlp  I^uta- 
▼lii  \t\  the  Eteorafre  ei<:<'k  above, by  hooktn^  a  limded 
tut)  to  the  hutfftiiisf  apparatufl  and  uaboitkiijif  the 
empty  bucket  when  ft  deect.'mkxlT  two  TaJls  befn^ 
ii0i?d  an  the  hol^ttu^  appnratiui^  eacb  operating  a 
tulx  r>fie  ot  which  Moeoded.  while  the  other  de- 
aoiMMli^^  only  nne  b^fnj;  In  bla  ebarfr^,  he  whs  iq*' 
iured  by  the  JoUfled  tub  falling:  iiik>o  him,  caused 
by  tb©  drawtiiff  of  a  ppllc^  from  toe  uEtwiirflntr  of 
t&e  rope.  Hebroui^'Tit  "^ult  a^init  the  etci&mablp' 
oOTTipAny  to  recov'tT  darangi&fl^  alie^u^lbfit  tho  rop© 
formluK  &  piirt  of  tbt^  boLsttlrij?  apparatus,  by  rea- 
son Df  lis  defects vetic-ea  broke,  wberebv  the  <wtal 
tub  attiiflbed  theretJi  loU  upon  tbo  plaiDtiff  with^ 
out  any  fault  on  hi*  part.  There  wm  itflndlnjr  for 
tho  plaintiff  for  |l.'j,0uOand  jml^nent  was  nL^mkre<J 
thert?on.  (•Jrror  wanfiSfllKnedby  the  defen^iant,  on 
the  ^oundfl  that  tbt'  yourt  retueed  to  direct  a  ver- 
dict for  the  di^fendant^  b^^cnuiie  d)  the  eiiidmiee 
proved  tiiftt  thti  pLftlntiff  w^a  guilty  of  con  tributory 
ne^hgenge^  and  beuauBo  ^2)  the  evlrieace  faHed  to 
6itiimi'r!h  riejjlUeoceon  the  part  of  tbe  defendant; 
an '  '  ■■  .^t'  18)  the  Jnjviry  wiia  occairlooeii  throuprb 
tl»  rtoe  or  a  feUoflT  M'j-vAnt,  for  wblcb  d^ 

feij^.^rij^L   >¥jd^  DQt  liable,  ftii4  bocauje  li)  tlM  oourt 

ii»  u.  & 
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VfBd  In  Hi  ehuf*  to  tlieliii7,  asw^Mln  ntagtmr 
to  charge  m  requeited  t>7  the  defendant**  oouoaeL 
Tbii  court  beAng  equaUj  divided,  the  Judgment  of 
ihfl  oourt  below  stands  alBnned. 


[No.  29. 
Argudd  JVSw.  S,  1886.     ^ 


lSh9.  IB.  1886. 


rJ  ERROR  to  the  Circuit  Coart  of  the  United 
States  for  the  Southern  District  of  New 
York,    Affirmed. 

This  was  an  action  bj  an  employee  to  reoov- 
flr  for  personal  injuries  recdyed  While  in  the 
service  of  the  plaintiff  in  error. 

The  action  was  commenced  in  the  Superior 
Ooort  of  the  City  of  New  York,  and  was  re- 
moved to  the  United  States  Circuit  Court  on 
petition  of  the  defendAut,  a  f  ordgn  corporation. 

Patrick  Cany  had  been  in  the  employ  of  the 
Steamship  Company  for  two  vears  as  lonjnhore- 
msn,  and  on  the  erening  of  November  8^  1880, 
was  sent,  with  others,  into  the  hold  of  the 
steamer  Batavia  to  assist  In  shif tine  coal  from 
that  place  to  the  steenu^  deck  above.  The 
particular  work  assignea  to  him  was  that  of 
hooking  full  tubs  to  the  hoisting  apparatus, 
and  of  unhooking  empty  tubs  when  they  de- 
scended; and  his  duty  required  him  to  be  sta- 
tkmed  at  the  edge  of  the  natch,  on  the  in-shore 
lUe  of  the  ship,  where  the  cool  was  which  the 
men  were  engaged  in  shif tinff. 

Two  falls  were  in  use  on  the  hoisting  appa- 
ritus,  each  operatinfl:  a  tub,  one  of  which  as- 
cended while  the  other  descended,  and  a  man 
named  Henrettv  was  stationed  In  the  hold,  on 
the  side  of  the  hatch  opposite  to  Carey,  whose 
dnties  were  similar  to  those  of  Carey,  Each  at- 
tended to  the  tub  ascending  and  descending  on 
hissida  of  tiie  hatch 

Each  fall  was  rigged  to  a  block  on  a  gaff  or 
boom  over  the  hatch,  and  ran  from  thence 
tiluough  a  block  or  davit  at  the  side  of  the  ship, 
from  thence  through  a  block  on  the  aid  of  a 
ioow  alongside  the  ship,  and  from  thenoe  to  a 
drum  Inside  the  house  on  the  scow  The 
drums  were  turned  by  an  engine  on  ttie  scow, 
and  the  drum  which  open&d  the  particular 
fall  in  question  was  in  charge  of  one  CBrien. 
The  other  drum  was  in  cha^  of  one  Higgins, 
and  the  engine  on  the  scow  was  in  charge  of 
one  Redmond. 

The  superintendent  of  the  dock,  having  gen- 
anl  anifaority  over  all  matters  connected  ttee- 
with,  was  named  Storey.  Under  him  was  a 
foreman  stevedore.  Craven,  who  had  chane  of 
hMding  and  unloading  the  ships,  who  hired  and 
discharged  all  the  longshoremen,  set  them  to 
work,  and  exercised  supervision  over  all  things 
connected  with  that  work.  Under  Craven  were 
bosses  of  different  gangs,  and  among  them  was 
Ohristoph^  Gerraghty,  the  boss  of  the  coal 
nng;  who  had  change  of  the  men,  to  see  that 
mey  did  their  duty.  The  care  and  repair  of 
the  apparatus  used  by  the  men  were  in  charsre 
of  the  storekeeper,  David  Smith.  The  placing 
of  the  wparatos  in  position  for  work  was  in 
charge  of  the  rigger,  Graham. 

On  the  evening  in  question.  Craven  directed 
Graham  to  rig  the  falls  for  the  purpose  of 
hoisting  oat  the  coal  He  went  to  the  store- 
house and  selected  a  fall,  i.  s.,  a  rope,  from 
•monff  others;  told  Short,  another  rigger,  to 
plaoe  n  in  position  and  superintend  that  job. 
It  was  a  sptloed  rope,  such  as  are  conunonly 
iMd  for  that  purpose, 
tit  U.  8. 


Craven  sent  ten  men  into  the  hold  to  get  out 
the  coal,  and  stationed  one  on  eadi  side  of  the 
hatch  in  the  hold,  and  one  on  each  ride  of  the 
hatch  on  the  steerage  deck.  The  men  com- 
menced work  between  six  and  seven  o'clock 
and  worked  until  about  half  past  ten.  At  that 
time  Carey  had  hooked  Mb  tub  loaded  with 
coal  to  the  fall,  and  it  had  ascended  nearly  to 
the  steerage  deck.  He  then  stepped  out  from 
under  the  deck  at  the  edge  of  the  hatch,  and 
across  the  hatch,  directiy  under  the  loaded  tub, 
in  order  to  reach  the  empty  tub  descending  on 
the  opposite  side  of  the  hatch.  WhUe  hi  this 
position  the  full  tub  which  he  had  sent  up  fell 
upon  him. 

Craven  had  remained  upon  the  deck  attend- 
ing to  his  duties  untO  about  nine  o'clock,  when 
he  went  home,  leaving  Gerraghty  in  chane  of 
the  men.  Down  to  tne  time  Craven  left  no 
notice  had  been  given  to  him  by  anyone,  as  to 
the  condition  of  any  of  the  apparatus. 

Some  time  after  eight  o'clock,  O'Brien,  be- 
fore whom  a  considerable  portion  of  the  rope 
was  constantiy  in  sight,  first  noticed  that  some- 
thing was  the  matter  with  the  rope  which  he 
was  operating,  It  was  his  dut^-  to  watch  the 
rope,  to  work  it  carefully,  to  take  care  of  it  if 
the  turns  or  twists  came  out  of  it;  viz.,  to  re- 
twist  it,  and  to  report  its  condition  if  unfit  for 
work  for  any  reasoiL  He  did  nothing— neither 
stopped  his  drum,  attended  to  the  rope  himself, 
nor  reported  its  condition— until  Gerraghty, 
who  had  been  notified  by  someone  conceniing 
the  rope,  came  down  upon  the  scow  some  time 
afterwards.  O  Brien  then  spoke  to  Gerraghty 
concerning  the  rope.  Gerraghty  took  the  rope 
off  the  drum,  and  put  back  tne  turns  or  twists 
which  had  come  out,  dipped  the  rope  in  the 
water  and  put  it  back  on  the  drum,  and  when 
he  left  the  scow  directed  O'Brien  to  look 
out  for  the  rope  and,  if  the  turns  came  out 
again,  to  take  it  off  and  put  them  in.  O'Brien 
continued  to  operate  the  rope,  and  saw  that  it 
was  getting  worse,  but  did  nothing  himself  to 
correct  its  condition;  he  neittier  stopped  the 
drum  nor  attended  to  the  rope,  nor  gave  no- 
tipe.  O'Brien  says  that  he  spoke  to  Gerraghty 
a  second  time  about  the  condition  of  the  rope, 
but  does  not  say  what  was  done  or  said  by  Ger- 
raghty at  that  tin:e.  He  does  not  remember 
whether  Gerraghty's  action  with  regard  to  the 
rope  wss  on  the  first  or  second  occasion  of  his 
speaking  to  him,  except  that  he  does  say  that 
Gcorraehty  directed  him  to  put  the  turns  m  the 
rope  if  they  came  out  again.  This,  however, 
O'Brien  failed  to  do.  fie  continued  to  hoist 
with  the  rope,  and  some  time  afterwards  the 
splice  drew,  by  reason  of  the  rope  untwisting, 
and  ttie  disaster  foUowed. 

It  is  customary  to  use  spliced  ropes  for  the 
purpose  of  hoisting,  and  the  splice  in  and  of 
itsdf,  constitutes  no  defect,  ana  in  no  manner 
weakens  the  rope  for  use.  It  is  also  usual  for 
the  turns  or  twists  to  come  out  of  the  rope 
whfle  beine  operated  shigle,  by  reason  of  the 
motion  of  the  drum  or  the  revolving  of  the  arti- 
cles hoisted,  which  necessitates  watchfulness 
and  care  on  the  part  of  those  operating  the  falls, 
to  see  that  the  turns  do  not  come  out  to  the  det- 
riment of  the  rope.  The  rope  in  question  was 
good  and  sufficient  for  the  purpose,  when  the 
work  commenced  that  evening. 

The  plaintiff  had  been  directed  not  to  go  un* 
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40r  the  open  hatch  when  a  load  was  ascending, 
and  had  also  been  repeatedly  warned  against 
doing  the  same  thing.  The  tub  fell  by  reason 
of  the  drawing  of  the  splice,  caused  by  the 
untwisting  of  the  rope. 

The  court  refused  to  direct  a  verdict  for  the 
defendant,  but  left  the  Jury  to  decide  upon  un- 
eontradlctod  testimony:  first,  whether  or  not 
the  pladntiil  was  guil^  of  contributory  negli- 
gence; and  second,  whether  or  not  Oerraghty 
was  a  fellow  workman  with  the  plaintiff,  or  the 
representatiye  of  the  defendant,  for  whoeenes;- 
ligence  the  defendant  would  be  liable.  To  this 
ruling  the  defendant  excepted. 

The  court  further  charged  the  lury  that  the 
rope  was  a  spliced  rope;  that  the  injury  oc- 
curred by  the  untwisting  and  drawing  apart  of 
the  portion  that  was  spliced;  that  the  important 
duty  of  the  hour  was  to  see  that  the  rope  did 
not  untwist;  and  that  if  the  rope  was  in  good 
condition  when  it  went  upon  the  fall,  and 
thereafter  became  in  bad  condition,  which 
Oerraghty  knew,  and  should  have  attended  to 
himseu  and  did  not,  and  the  accident  happened 
in  consequence,  the  defendant  was  liable.  The 
defendant  excepted. 

Meur$.  Frank  D«  StorMS»  R.  D* 
Benediet  and  Own  d  Qray^  for  phdntiff  in 
error: 

The  law  is  well  settled  that  if  apartyhasby 
his  own  acts  contributed  to  his  injury  he  cannot 
recover.  Prudence  ia  imposed  as  a  continual 
du^r. 

BalHtnore  and  P.  B.  B,  (h.  v.  Jonei,  Vi  U. 
a  489  (Bk.  24,  L.  ed.  606);  KresanowM  v. 
Northern  Poo,  B.  Oo,  18  Fed.  Rep.  285; 
BnglUh  V.  Ohieago  eU.  JR.  Co,  24  Fed.  Bep.  910; 
CbmniTigham  v.  Ohieago  etc.  B.  Oo,  6  Mo- 
Crary,  472. 

That  the  plaintiff  was  guilty  of  a  breach  of 
legal  duty  which  contributed  to  his  injury 
should  have  beendedded  as  a  matter  of  law  by 
the  court.  O 

achofiOdr.  Ohieago,  M.  and  ».  P.  B  Oo,  114 
U.  8.  615  (Bk.  29  L.  ed.  224);  Pleaeanf  t. 
Font,  22  WaU.  116  (22:  780);  BandaU  v.  BaU, 
and  0.  B.  B.  Oo.  109  U.S.  478  (27:  1008). 

When  a  servant  disob^s  a  reasonable  regu- 
lation established  for  his  safety,  and  suffers,  he 
cannot  recover. 

2  Thomp.  Neg.  1018;  Bhanny  ▼.  Andreeoog- 
gin  MiOi,  66  Me.  420;  Memphis  ete.RB.Oo.  t. 
T/iomae,  51  Miss.  687;X«9n  v.  Detroit,  ete.  B, 
R.  Co.  81  Mich.  429;  Brown  v.  Bjfroadi,  47 
Ind.485. 

The  defendant  is  not  responsible  for  thecon- 
seouences  resulting  from  an  unauthorized 
order. 

Wood,  Master  and  Serv.  p.  BBIhFeleh  t.  AI^ 
ten,  98  Mass.  572;  BaUimare  and  P.  B.B.O0.T. 
Jonee,  eupra. 

No  presumption  arose  from  the  happening  of 
the  injury.  The  burden  was  on  the  plaintiff  to 
show  a  breach  of  duty  towards  him. 

Shearm.  and  Redf.  Neg.  %%  12,  99;  Whart 
Neg.  2d  ed.S§  421-428. 

Hie  master's  duty  is  discharged  when  the  com- 
pany's Agfmta  exercise  due  care  in  providing  and 
maintaining  appliances  reasonably  safe  for  use. 

Hough  V.  B.  Oo.  100  U.  8. 218  ^k.  26,  L.  ed. 
612);  Baker  v.  AUeghmy  etc.  R  R  Oo.  96  Pa. 
211:  JTart^  v.  Ohiekering,  101  N.  Y.  400. 
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This  obUgatkm  does  not  leqaire  the  master 
to  keep  the  apparatus  in  a  safe  condition  at 
every  moment  of  work,  so  far  as  such  safety 
depends  upon  the  due  oerformance  of  that 
work  by  the  servants,  ana  their  fellows: 

Armour  y.  Mihn,  111  U.  S.  818  (Bk.  28,  L. 
ed.440. 

The  inJoTT  being  occasioned  through  the 
negligee  ox  a  fellow  servant,  when  aU  were 
workmg  in  the  same  department,  and  under 
the  same  general  directions,  the  court  should 
have  directed  a  verdict  for  the  defendant 

Ghieaao,  M.  and  St.  P.  B.  Oo.  v.  Bou,  112  U. 
S.  877  (Bk.  28,  L.  ed.  787);  BuMm  v.  GinOd 
and  Curry  dUver  Min.  Oo.  14  Fed.  Bep.  888 
and  notes;  Wood  T.  New  Bedford  Ooal  Oo.  121 
Mass.  262. 

Oerraghty  was  a  mere  co-boss.  The  duty  of 
supplying  or  maintaining  the  apparatus  was 
not  incumbent  upon  him.  Even  the  power  to 
hire  and  discharge  men  did  not  change  his  relsr 
tion  of  fellow  servant  to  the  plaintiff. 

Brotenv.  Winonaete.  B.  B.  Oo. ^ Minn.  162; 
Eoih  V.  PUere,  55  Wis.  405;  Keystone  Bridge 
Oo.  V.  Newberry,  96  Pa.  246;  MeDerm<fU  v.  Boe- 
ton,  188 Mass.  849;  McDonald  v.  TheBagU  etc. 
Oo. 67 Oa.  761;  Tager  v.  AttanUe etc. R B.O0. 
4  Hughes,  192;  Quinn  v.  N.  J.  Lighterage  Oo. 
28  Fed.  Bep.  868;  Bifugkr.  Baiheay  Oo.  eupra; 
GaUagher  r.  Piper,  111  Eng.Com.  Law,  669; 
Orindn  v.  BabbiUj  81  NT?.  516:  Petereonv. 
jmteB.  Ooal  Oo.  60  Iowa,678;  MuUm  v.  Bteam- 
Mp  Oo.  OPliihL  16;  Lawlery.  Androeeroggin R 


R  a».62Me.468;  OoOier  j. Bteinhari,  51  ObL 
lU,MarihaUY.8ehrieker,i»W>,9(»;  Bam^ 
Uton  V  Iron  Mountain  Oo.  4  Mo.  App.  564. 

The  master's  liability  depends  only  upon  fail- 
ing to  perform  his  du^  toward  his  employees, 
not  failing  to  perform  the  employees'  duty. 

R  O0.Y.  Boee,  Sough  y.RROo.  Crispin  v. 
Babbitt,  and  Quinn  w.  N.  J.  Lighterage  Oo. 

The  servant  representi  the  master  only  bk  re- 
spect to  such  dudes  as  the  law  imposes  on  the 
master.  ''Noneof  the  better  class  of  cases  go 
beyond  this  role." 

Wood,  Master  and  Serv.  890;  Ohieago,  M. 
dSt.  P.R  Oo.  V.  Bom,  eupra. 

The  court  should  not  have  refused  correct  In- 
structions, where  those  given  did  not  cover  the 
entire  case,  nor  submit  it  properly  to  the  Jmrr. 

Labor  Y.  aM|par,7WalL  5<»(74n.8.bk.  19, 
L.  ed.  151). 

The  court  refused  an  instruction  dlscrfmlnal- 
ing  between  a  duty  devolvineupon  the  master, 
for  breach  of  which  he  wouloioe  liable,  and  one 
devolving  upon  a  servant,  for  breach  of  which 
the  master  would  not  be  liable.  No  proof  hav- 
ing been  made  showing  a  liability  of  the  mas- 
ter, the  court  should  have  directed  a  verdict  for 
defendant. 

Albro  V.  Agaiwam  CanaSL  Oo.  11  Irish  0.  L. 
858;  Wood,  Master  and  Serv.  %  488;  Oriepinr. 
Babbitt,  eupra. 

A  question  should  not  be  submitted  to  the 
Jury  upon  a  mere  scintilla  of  evidence. 

Improwment  Oo.  v.  Muneon,  14  Wall.  449  Ql 
U.8.bk.2q,L.ed.867). 

Mesere.  Hermon  H.  Shook  and  WiOiam 
O.  TruU,  for  defendant  in  error: 

This  court  has  held  contributory  negligeiioa 
to  be  a  question  of  fact  for  the  Jury. 

119  r.  8. 


IdtML 
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Bmah  T.  JBL  (h.  100  U.  8.  S18(Bk.  36,  L.  ad. 
m);  BaUimare  d  P.B.lLCh.y.  J<9fUi,  W U. 
8.^,441  (24:60(n. 

Nor  can  it  be  dsimed  that  the  doctrine  of 
constractiye  neeligence  should  be  applied. 

Hoy^  T.  £.  B.  Cb.  iupra. 

Here  was  evidence  of  an  unsafe  rope  being 
used  1^  the  defendant,  evidence  that  It  broke, 
evidence  that  the  plaintiff  was  injured  thereby. 
This  established  at  least  presumptiTely  the  neg- 
Ueence  of  the  defendant. 

OtOM  ▼.  SaUomtaU,  18  Pet  181  (88  U.  8.  bk. 
10,  L.  ed.  115);  Trani.  Oo.  r.  Downer,  11  WaU. 
180  (78  U.  8.  bk.  20.  L.  ed.  lOOV 

The  defendant's  auty  was  oLBcharged  when, 
bat  only  when,  its  agents,  whose  duty  it  was  to 
tapply  the  instrumentalities,  had  exercised  due 
caie,  as  well  in  their  purchase  originally,  as  in 
keeping  and  maintaining  them  in  such  condition 
SB  to  be  reasonably  and  adequately  safe  for  use 
by  employees. 

McDanieU,  107 U.  8.  &(Bk.  87,  L.  ed.  006). 

Here  was  actual  notice  to  theaeent,  to  whom 
the  defendant  had  delegated  its  duty  of  midn- 
tsining  secure  apparatus  for  the  use  of  the 


Hough  T.  S.  Oo.  9wpra;  PantMr  r.  MMrui 
Cb.OOK.Y.aeS;  a»V0ranv.J3M&mA;,69N.Y. 
517. 

Where  the  master  furnishes  defective  or  in- 
adequate machinerv  for  use  In  the  prosecution 
at  his  business,  he  is  not  excused  bv  the  negli- 
nnoe  of  a  servant  in  usingthe  machinery,  from 
nability  to  a  co-servant,  which  could  not  have 
happened  had  the  machinerv  been  suitable  for 
the  use  to  which  it  was  applied. 

Grand  Trunk  B.  Co.  v.  Oumndngt,  100  U. 
8  700(Bk.d7,L.ed.93O);  Cone  y.  Bd.  ote.  B. 
JJLCS^.SlN.Y.aOO;  MUUy.J!r.T.eU.B.BOo, 
«  N.  Y.  546;  Stringham  v.  8teu>art,  100  N. 
Y.610. 

On  the  Quesdon  of  oontribntd^  negligence 
the  defendant's  witnesses  corrooorated  the 
plaintilTs.  They  all  agreed  that  it  was  a  neces- 
sary duty  for  Carey  to  step  out  into  the  hatch  in 
<ttder  to  grasp  a  descending  tub.  His  act,  there- 
fore, did  not  relieve  the  Company. 

GoodfgOow  v.  BoH.  ote,  B.  B.  Oo.  106  Mass. 
461;  (iuiThY.HoUMmaB,l^\Ha«lkeUy,Midr 
4imxMfg.  Oo.  101  Mass.  101;  Mayo  ▼.  Bo8U  etc.  B. 
B.  104Mass.  187;  Whedoek  v. Boot. eU.B.  BOo. 
106  Maas.  208:  Jfarxftaa  v.iSSe0t0ar<,2  Macq.  H.  L. 
Cas.  80,  A  a  88  Eng.  Law  d;Eq.  1;  Northern 
FlBe.RB.Oo.y,  Herbert,  116..U.  8. 656  (Bk.  29, 
L ed.  761);  Locker.  8. G.  df  P.  B,B. Oo.  46  Iowa, 
100;  QaUev.B.  0.  BdbM.B.  Co.  88  Iowa,  45; 
(kmey.Dcl.L.  dbW.B.B.  Co.Bl  N.Y.206. 

The  rule  is  well  settled  that  the  very  nature 
sf  an  accident  may  of  itself,  and  through  the 
preiumptionfl  it  carries,  sujyply  the  requisite 
proof  A  norligence. 

Whart  Keg.  §441;  Shearm.  and  Bedf.  Neg. 
(18;  etokeiy.BaUomtaUHJi'di  Tramportation Cb. 
y.Iknener,  eupra:  BueteU Mfg,Oo,y.  Steamboat 
€b.50N.Y.127;  tFi(dto/v.J?iny  0^.52 N.Y.82; 
Flan  ▼.  EObard,  7  Cow.  498;  MuUen  v.  8t. 
/oAn,57N.Y.567;  Bymey.  BoadU,  2  Hurl.  & 
Colt 722;  BooUY.l>ockCo.^l&,^9i^\  FUtaly. 
Mid.ete.BB.  Oo.  109  Mass.  898;  McMahon  v. 
J)antdeon^%  Minn.  857;  Bridgee  v.  N.  Lon. 
£09.  L.  R.  6  Q.  B.  877;  Atchison, etc.B,  B.  Co, 
r.BtOee,  16  Kan.  252;  EendaU  v.  Boston,  118 
Itf  U.  8.  U.  8..  Book  80. 


Mass.  284;  McXeer.  BtdueU^iPsL  918;  Medo 
etcB.  B  C6.T.  €^ Connor,  77  Dl.  891:  l>eehn 
V.  GaOagher,^  Daly,  494;  Oorrdly.  B.  O.  K. 
sl0.i2L22.a».88Iowa,12O. 

As  corporations  can  onl  v  act  through  sape^ 
intending  officers,  the  negligence  of  those  offi- 
cers, with  respect  to  other  servants  is  the  nef- 
ligence  of  the  coiporation. 

Whart.  N^.gjSftd;  NoHkem  Am.  B.B.O0. 
▼.  Herbert,m  U.  8.  642  fflk.  29,  L.  ed.  765); 
Bhanny  t.  AndirooMigin  MiOs,  66  Me.  420;  FuU 
isrv.  jA0Stt,8ON.Y.46;  Bheshany.  N.T.  ste. 
B.B  Cb.91N.Y.884. 

Where  subsequent  corroborative  testimony 
was  admitted  without  objection,  the  plaintifi 
in  error  could  not  have  been  pv^udioed  by  the 
admission  of  the  original  evidence. 

Bailwqy  Oo.  v.  Boss.  112  U.  8.  888  (Bk.  28.  L. 
ed.789);  A^  Y.Broei,  10  Wall.  519  (19: 1002); 
Mobile  etc.  B.  Oo.  v.  Jutol  111  U.  8.  586 
(28:  527);  JStsnib  T.  AifiJb,  21  Wall  294  (22: 660). 

Notice  to  the  defendant,  a  corporation,  could 
be  proved  by  showing  notice  given  either  to  its 
officer  or  agent,  who  was  at  the  time  acting 
for  the  (Corporation  in  the  matter  in  question* 
and  within  the  ranse  of  his  authority  or  super- 
vidon;  or  to  one  whose  duty  it  was  to  receive 
and  communicate  such  information  to  his 
prhidpaL 

Abbott,  Trial  Sv.  p.  45,  g  68;  Hough  t.  B. 
Oo,  PanlMOT  V.  Mining  Co.  and  Oorcorany.  Hot' 
brook,  supra. 

It  is  upon  subjects  on  which  the  Jury  are  not 
as  well  able  to  Judge  for  themselves  as  the  wit- 
ness, that  an  expert,  as  such,  is  expected  to 
testify. 

Transportation  Line  y.  &pe,  95  U.  8. 298 
(Bk.U,U^4n);WakhY.  Washington  lns.Oo. 
82  N  Y.  427. 

A  prayer  for  instructions,  consisting  of  a 
number  of  propositions  presented  as  a  whole, 
may  be  refused  if  any  of  them  should  not  be 
given. 

Worthington  v.  Mason,  101 U  8. 149  (Bk.  25, 
L,  ed.  848);  Beaver  v.  Taylor,  98  U.  S.  46  (28: 
797);  U.  8.  ▼.  Houffh,  103  U.  S.  71  (26:805); 
Harvey  v.  Tlder,  2  Wall.  828  (17:871);  Lincoln 
Y.  aaJUn,  7  Wall.  182  ri9:106). 

It  is  within  the  province  of  a  court  in  the 
exeroise  of  its  discretion  to  sum  op  the  facts  in 
the  case  to  the  Jury,  and  submit  them  with  the 
inferences  of  law  dedudble  therefrom  to  the 
free  Judgment  of  the  Jury,  exeroising  care  to 
separate  the  law  from  the  facts. 

Ins.  Go  V .  Treft,  104  U.  S.  197  (Bk.  26,  L.  ed. 
708);  Tracy  Y.  ^cartwout,  10  Pet.  80  (85  U.  8. 
bk.  9,  L.  ed.  854);  Oames  v.  Stiles,  14  Pet.  822 
(10:476). 

The  instruction  was  properly  refused  which 
overlooked  facts  in  evidence. 

Lucas  V.  Brooks,  18  Wall.  486  (85  U.  8.  bk.  21, 
L.  ed.  779);  Orleans  v.  PUUt,  99  (J.  8.  676 
(25:404). 

The  court  should  not  instruct  the  Jury  that 
certain  evidence  in  the  case  does  not  warrant 
them  in  finding  n^ligence.  The  question 
should  be  left  to  the  Jury  upon  the  whole  evi* 
dence. 

i9mi<Ay.amciry,lHow.  28(42  n.8.bk.ll,L 
ed.85). 

Instructions  to  the  Jury  should  not  be  given 
in  such  form  as  to  supersede  an  inqui^  by 
them  into  the  facts  of  the  case. 
28  867 
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Oatud  Cb.T.  Enapp,  0  Pet.  541(84  U  8.bk. 
9,L.ed.222). 

The  main  chai^  of  the  ]udj^  coyered  the 
entire  case  and  properly  submitted  it  to  the 
Jury.  Further  instructions  were,  therefore, 
properly  refused. 

E.  R.  Co.  y.  EarBt,^  U.  S.  291  (Bk.  88,  L. 
ed.  898). 

The  judge  was  not  hound  to  elye  instruo- 
tions  in  the  terms  required  by  the  defendant  he- 
low.  It  was  sufficient  if  so  much  thereof  was 
giyen  as  was  applicable  to  the  eyidence  before 
me  jury,  and  the  merits  of  the  case  as  presented 
by  the  parties. 

ClymerY,  Datokiru,  8  How.  674  (44  IT.  6.  bk. 
11,  L.  ed.  778);  Kdly  y.  Jackson,  6  Pet  622 
(Bk.  8.  623);  B.  Oo.  t.  McCkvrthy,  96  U.  8.  258 
(24:698). 

£yen  If,  in  twenty-three  exceptions,  there 
should  be  discoyered  a  few  technical  errors,  it 
plainly  appears  on  the  face  of  the  record  that 
the  Judgment  below  was  right,  and  this  court 
has  repeatedly  refused  to  reyerse  Judgments  on 
errors  committed  on  trials,  which  worked  no 
injury  to  plaintiffs  in  error,  and  which  could 
not  haye  affected  the  yerdict 

Railway  Co,  y.  Rou,  Brobst  y.  Brock,  3f,dM. 
jR.  R,Co.  y.  Jurey,  and  Bank  y.  Bank,  iupra, 

Mr,  ChitfJuitieeWtdie  announced  thai  (he 
judgment  of  the  court  beiou)  itands  canned  by  a 
diwided  court. 


[199]   THE  STEAMER  HARRISBURG,  EDWIN 
M.  LEWIS  BT  AL.,  Receiyen  of  the  Phil- 

ADELPHTA.  AHD  RbADIKO    RaILBOAB    Oom- 

FAKT,  Owners  of  Said  Steamer,  Appti., 

9, 

EMMA  S.  RICEARDS  bt  au 

(Bee  8. 01  Beporter*s  ed.  19^-214.) 

Admiralty — utit  in,  cannot  be  maintained 
for  death  caused  by  negligence — miit  in  rem 
far-^muit  be  brought  when,  if  maintainable, 

1.  A  suit  In  adniimlty  cannot  be  maintained  in 
the  courtA  of  the  Unf tea  States  to  recover  dama^res 
for  the  death  of  a  human  being  on  the  high  seas,  or 
waters  navigable  from  the  sea,  caused  by  negli- 
gence, in  the  absence  of  an  Act  of  Congress,  or  a 
statute  of  a  State,  giving  a  right  of  aotton  there- 
for. 

%.  If  a  suit  in  rem  can  be  maintained  in  admiralty 
Sfrninat  an  offending  vessel  for  the  recovery  of  suon 
damiiges  when  iin  action  at  law  has  been  given 
therefor  In  the  State  where  the  wrong  wns  done, 
or  where  the  wataei  belonged  (as  to  which  the 
court  expresses  no  opinion),  the  action  must  be 
brouorht  within  the  time  provided  by  the  statute 
which  gives  the  right  of  action. 

[No.  9J 
Argued  April  7, 1886.     Decided  Not,  16, 1886, 

APPEAL  from  the  Circuit  Court  oflthe  United 
St^ites  for  the  Eastern  District  of  Pennsyl- 
yaiiiu.    Revereed, 
The  case  is  stated  hy  the  court. 
Mr.  Thomas  Hart,  Jr,,  for  appellanta. 
Mr.  Henry  Flanders,  for  appellees. 

Mr,  Chirf  Justice  Walte  ddiyered  the  opin- 
ion of  the  court: 
This  is  a  suit  in  rem  hegun  in  the  District 


Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Pennsylyania,on  the  25th  of  Fehruary, 
1882,  against  the  steamer  Harrishurg,  by  the 
widow  and  child  of  Silas  E.  Rickards,aeoeued, 
to  recoyer  damages  for  Mb  death  caused  by  the 
negligence  of  the  steamer  in  a  collision  with  the 
schooner  Marietta  Tilton,  on  the  16th  of  May, 
1877,  about  one  hundred  yards  from  the  Cross 
Rip  Light  Ship,  in  a  sound  of  the  sea  embraced 
between  the  coast  of  Massachusetts  and  the 
islands  of  Martha's  Vineyard  and  Nantucket, 
parts  of  the  State  of  Massachusetts.  The  steam- 
er was  engaged  at  the  time  of  the  collision  in 
the  coasting  trade,  and  belonged  to  the  Port  of 
Philadelphia,  where  she  was  duly  enrolled  ac- 
cording to  the  hiws  of  the  United  States.  The 
deceased  was  first  officer  of  the  schooner,  and 
a  resident  of  Delaware,  where  his  widow  and 
child  also  resided  when  the  suit  was  begun. 

The  Statutes  of  Pennsjrlyania  in  force  at  the 
time  of  the  collision  proyided  that  "Wheneyer 
death  shall  be  oocasioned  by  unlawful  yiolenoe 
or  n^lisenoe,  and  no  smt  for  damages  be 
brought  Dy  the  party  injured,  during  his  or  her 
«fn  "  "  the  husband, widow,children  or  parents 


life.' 


of  the  deceased,  and  no  other  relatiye,^'  "  may 
maintain  an  action  for  and  recoyer  damages  for 
the  death  thus  occasioned.''  **  The  action  shall 
be  brought  within  one  year  after  the  death,  and 
not  thereafter."  Brightly,  Pnrd.  Dig.  11th  ed. 
1267,  -  '    '  -    ■        ^        =•- 

Act 

By 

raflroad  ^.  ^^ »«.^,.», ..  ** »,  ^«  ^ « «v^«^  •»••  ^, 
by  reason  of  the  negligence  or  carelessness  of 
a  corporation,  or  of  the  unfitness  or  gross  neg- 
ligence of  its  servants  or  agents  while  engagra 
in  its  business,  the  life  of  any  person,  being  in 
the  exercise  of  due  diligence,  »  •  ♦  is  lost.the 
corporation  shall  be  punished  by  a  fine  not  ex- 
ceeding fiye  thousand  nor  less  than  fiye  hun- 
dred dollars,  to  be  recovered  by  indictment  and 
paid  to  the  executor  or  admmistrator  for  the 
use  of  the  widow  and  children."  ♦  ♦  ♦  "In- 
dictments against  corporations  for  loss  of  life 
shall  be  prosecuted  within  one  year  from  the 
injury  causing  the  death."  Gen.  Stat  Mass. 
1860,  chap.  68,  §§  97-90;  Stat.  1874,  chap.  872, 
§168. 

Ko  innocent  parties  had  acquired  ri^ts  to  or 
in  the  steamer  between  the  date  of  the  collision 
and  the  bringing  of  the  suit 

Upon  this  state  of  facts  the  drcuit  court  gave 

Judgment  against  the  steamer  in  the  sum  of 
|5,l00,  for  the  following  reasons: 

"  1.  In  the  admiralty  courts  of  the  United 
States  the  death  of  a  human  being  upon  the 
high  seas  or  waters  navigable  from  Uie  sea, 
caused  by  negligence,  may  be  complained  at  as 
an  injury,  and  the  wrong  redressed  under  the 
general  maritime  law. 

"2.  The  right  of  the  libelanto  does  not  de- 
pend upon  the  statute  law  of  either  the  States  of 
Massachusetts  or  Pennsylvania,  and  the  limita- 
tion of  one  year  in  the  statutes  of  those  States 
does  not  bar  this  proceeding. 

''8.  Although  an  action  in  the  state  courts 
of  either  Massachusetts  or  Pennsylvania  would 
be  barred  by  the  limitation  expressed  in  the 
statutes  of  those  States,  the  admiralty  is  not 
bound  thereby,  and  in  this  case  will  not  follow 
the  period  of  limitation  therein  provided  and 
prescribed.    The  drowning  complained  of  waa 
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eaiued  hy  the  Improper  navigatton,  negligence 
and  fanit  of  the  said  steamer,  producing  the 
ooUisioa  aforesaid,  and  the  libelants  are  entitled 
to  recover. 

"  4  As  there  are  no  innocent  rights  to  be  af- 
fected by  the  present  proceedings,  and  no  in- 
convenience will  result  to  the  respondents  from 
the  delav  attending  it,  the  action,  if  not  gov- 
erned by  the  statutes  aforesaid,  is  not  barred 
hv  the  libelants'  lachea."  The  HnvrruiniTg, 
15  Fed.  Hep.  610. 

From  that  decree  this  appeal  was  taken,  and 
the  question  to  be  decidea  presents  itself  in 
three  aspects,  which  may  be  stated  as  follows: 

1.  Can  a  suit  in  admiralty  be  maintained  in 
the  courts  of  the  United  States  to  recover  dam- 
ages for  the  death  of  a  human  being  on  the  high 
seas,  or  waters  navigable  from  the  sea,  caused 
by  negligence,  in  the  absence  of  an  Act  of  Con- 
gress, or  a  statute  of  a  State,  giving  a  right  of 
action  therefor? 

3.  If  not,  can  a  suit  in  rem  be  maintained 
in  admiralty  against  an  offending  vessel  for  the 
recovery  of  such  damages  when  an  action  at 
law  has  been  given  th^ef or  by  statute  in  the 
State  where  the  wrong  was  done,  or  where  the 
vessel  belonged? 

8.  If  it  can,  wHl  the  admiralty  courts  permit 
Boch  a  recov^  in  a  suit  begun  nearly  Ave  years 
after  the  death,  when  the  statute  which  gives 
the  right  of  action  provides  that  the  suit  shall 
be  brought  within  one  year? 

It  was  held  by  this  court,  on  full  considera- 
tion, in  In*,  do,  y.  Brame,  95  U.  S.  766  [Bk. 
24,  L.  ed.  5821,  '*  that  by  the  common  law  no 
civil  action  lies  for  an  injury  which  results 
in  death."  See  also  Denniek  y.  R,  R,  Co,  108  U. 
S.  11,  21  [Bk«  26,  L.  ed.  489, 442].  Such  also 
is  the  ludgment  of  the  Enjirlish  courts,  where 
an  action  of  the  kind  could  not  be  maintained 
until  Lord  Campbell's  Act,  9  and  10  Vic.  chap. 
93.  It  was  so  recited  in  that  Act,  and  so  said  by 
Lord  Blackburn  in  The  Vera  Cruz,  10  App. 
Gas.  59,  decided  by  the  House  of  Lords  in  1884. 
Many  of  the  cases  bearing  on  this  question  are 
cited  in  the  opinion  in  Ins,  Oo.y,  Brame.  Others 
win  be  found  referred  to  in  an  elaborate  note  to 
Oareif  y.  Berkshire  B.  B.  Oo,^  Am.  Dec.  688. 
The  only  American  caaes  in  the  common-law 
courts  against  the  rule  to  which  our  attention 
has  been  called  are  Oroes  v.  Ouihery,  2  Root, 
f^__  90:  Ford  y.  Monroe^  20  Wend.  210: /am«  v. 
^^^\  Ohrit^,  18M0.162;  and  SuUiean  v.  Union  Pae, 
B,B,€b.9  DilL  884.  (Jhwv.  Guthery,  a  Con- 
necticut cafio,  was  decided  in  1794,  and  cannot 
be  reconciled  with  GoodeeU  y.  Hartford  ete,  B 
BCh.S3  Conn.  55,  where  it  is  said:  "  It  is  a 
sfaigular  fact  that  by  the  common  law  the 
greatest  injury  which  one  man  can  inflict  on 
another,  the  takine  of  his  life,  is  without  a 
private  remedy."  ford  y.  Monroe,  a  New  York 
case,  was  substantially  overruled  by  the  Court 
of  Appeals  of  that  State  in  Green  y.  Htidson  B 
BB  Co.2  Keyes.  294;  and  Stdlivan  y.  Union 
Bm.  B.  BOo,  decided  in  1874  by  the  Chrcuit 
Court  of  the  United  States  for  the  District  of 
Nebraska,  is  directly  In  conflict  with  Insurance 
Co,  y.  Brame,  decided  here  in  1878. 

We  know  of  no  English  case  in  which  it  has 
Oeen  aothoritatiyely  aecided  that  the  rule  in 
admiralty  diffen  at  all  in  this  particular  from 
that  at  common  law.  Indeed,  in  The  Vera 
Onm^  empta,  it  was  decided  that  even  since 
119  U-  S. 


Lord  Campbell's  Act  a  suit  ^ii  rem  could  not 
be  maintained  for  such  a  wrong.  Opinions 
were  delivered  in  that  case  bv  the  Lord  Chan- 
cellor (Selbome),  Lord  Blackburn  and  fjord 
WatBon.  In  each  of  these  opinions  it  was  as- 
sumed that  no  such  action  would  lie  vHthout 
the  statute,  and  the  only  question  discussed  was 
whether  the  statute  had  dianged  the  rule. 

In  view,  then,  of  the  fact  that  in  England 
(the  source  of  our  system  of  law,  and  from  a 
very  early  period  one  of  the  prindpal  maritime 
nations  of  the  world)  no  suit  in  admiralty  can 
be  maintained  for  the  redress  of  such  a  wrong, 
we  proceed  to  inquire  whether,  under  the  gen- 
eral maritime  law  as  administered  in  the  courts 
of  the  United  States,  a  contrary  rule  has  been 
or  ought  to  be  established. 

In  Ftummer  v.  Wetib,  1  Ware,  75,  decided  in 
1825,  «7ii^  Ware  held,  in  the  District  Court  of 
the  United  States  for  the  District  of  Maine,  in 
an  admiralty  suit  in  personam,  that  "the  an- 
cient doctrine  of  the  common  law,  founded  on 
the  principles  of  the  feudal  system,  that  a  pri- 
vate wrong  is  merged  in  a  felony,  is  not  appli- 
cable to  the  civil  polity  of  this  country,  ana  has 
not  been  adopted  in  this  State  "  (Maine),  and 
that  "a  libel  may  be  maintained  by  a  father,  in 
the  admiralty,  lor  consequential  damages  re- 
sulting from  an  assault  and  battery  of  his  minor 
child,^  "after  the  death  of  the  child,  though 
the  death  was  occasioned  by  the  severity  of  tne 
battery;"  but  the  suit  was  dismissed,  oecause 
upon  the  evidence  it  did  not  appear  that  the 
father  had  in  fact  been  damai^.  The  case 
was  afterwards  before  Mr.  Justice  Story  on  ap- 
peal, and  is  reported  in  4  Mas.  880,  but  the 
question  now  involved  was  not  considered,  as 
ue  court  found  that  the  cause  of  action  set 
forth  in  the  libel  and  pioved  was  not  maritime 
in  its  nature. 

We  find  no  other  reported  case  in  which  this 
subject  was  at  all  discussed  until  Cutting  v. 
Seaoury,  1  Sprague,  522,  decided  bv  Judfjt 
Sprague  in  the  Massachusetts  District  in  1860. 
In  that  case,  which  was  in  personam,  the  judge 
said  that  "  The  weight  of  authority  in  the  com- 
mon-law courts  seems  to  be  against  the  action, 
but  natural  equity  and  the  general  principles  of 
law  are  in  favor  of  it,"  and  that  he  could  not 
consider  it  "as  settled  that  no  action  can  be 
maintained  for  the  death  of  a  human  being." 
The  libel  was  dismissed,  however,  because  on 
the  facts  it  appeared  that  no  cause  of  action 
existed  even  if  in  a  proper  case  a  recovery  could 
be  had.  The  same  eminent  Judge  had,  how- 
ever, held  as  early  as  1849,  in  Orapo  v.  Allen, 
1  Sprague,  185,  that  rights  of  action  in  admi- 
ral^ for  mere  personal  torts  did  not  survive  the 
death  of  the  person  injured. 

Next  followed  the  case  of  27^  Sm  GuU, 
Chase's  Dec.  145,  decided  by  Chi^  Juetice 
Chase  in  the  Maryland  District  in  1867.  That 
was  a  suit  in  ram  oy  a  husband  to  recover  dam- 
ages for  the  death  of  his  wife  caused  by  the 
negligence  of  the  steamer  hi  a  collision  In  the 
Chesapeake  Bay,  and  a  recovery  was  had,  the 
chief  lustice  remarkinff  that  "There  are  cases, 
indeed,  in  which  it  has  been  held  that  in  a  suit  at 
law  no  redress  can  be  had  by  the  surviving  rep- 
resentative for  injuries  occasioned  by  the  death 
of  one  through  the  wrong  of  another;  but  these 
are  sM  common-law  cases,  and  tlie  common  law 
has  itff  TMiciilfar  rules  in  relation  to  this  subject. 
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traceable  to  the  feudal  system  and  its  forfeit- 
ures," and  "  it  better  becomes  the  humane  and 
liberal  character  of  proceedings  in  admiralty  to 
give  than  to  withhold  the  remedy,  when  not 
reciuired  to  withhold  itbyestablishea  and  inflex- 
ible niles."  In  his  opinion  he  refers  to  the  lead- 
ing English  case  of  JKiilwrT.  JBMton,!  Camp.  498. 
where  the  common-law  rule  was  recognized 
and  followed  by  Lord  EUenborough  in  1808, 
and  to  Cbf^T.  berkshireB,  R,  Co.  1  CusIl  476, 
to  the  same  effect,  decided  by  the  Supreme 
Court  of  Massachusetts  in  1848,  and  then  says 
that  "In  other  States  the  English  precedent  has 
not  been  followed."  For  this  he  cites  as  author- 
ity IBML  V.  Monroe^  wupra^  decided  in  1888,  but 
which,  as  we  have  seen,  had  been  oyerruled  by 
QtMn  y.  Budton  R.RR  Ch.  in  18M,  only  a 
short  time  before  the  opinion  of  the  chief  Jus- 
tice was  deUvered,  and  James  v.  Chriity,  aupra, 
decided  l^  the  Supreme  Court  of  Missouri  in 
1858.  The  case  of  The  Highland  Light,  Chase's 
Dec.  150,  was  before  (ffUrf  Justice  Chase  in 
Maryland  about  the  same  time  with  7^  Sea 
Ouu,  and  while  adhering  to  his  ruling  in  that 
case,  and  remarking  that  "  the  admiralty  may 
be  styled,  not  improperly,  that  human  provi- 
dence that  watches  over  the  rights  and  interests 
of  those  'who  go  down  to  the  sea  in  ships  and 
do  their  business  on  the  great  waters,' "  he  re- 
ferred to  a  Maryland  Statute  giving  a  right  of 
action  in  such  cases,  and  then  dismlss(^  the 
libel  because  on  the  facts  no  liability  was  estab- 
lished against  the  vessel  as  an  offending  thing. 

Afterwards,  in  1873,  Mr.  Justice  Blatchford, 
then  the  Judge  of  the  District  Court  for  the 
Southern  District  of  New  York,  sustained  a 
libel  by  an  administrator  of  an  infant  child  who 
took  passage  on  the  steamer  City  of  Brussels 
with  nis  mother  at  Liverpool,  to  be  carried  to 
New  York,  and  while  on  the  voyage  was  poi- 
soned by  the  carelessness  of  the  officers  of  the 
vessel  and  died  on  board.  27^  Oiiy  of  Brussels, 
6  Ben.  870.  The  decision  was  placed  on  the 
ground  of  a  breach  of  the  contract  of  carriage. 

The  next  case  in  which  this  jurisdiction  was 
considered  is  thai  of  The  Toteanda,  34  Lecral  Int. 
^hil.)  894;  5.  a  6  Cent  L.  J.  418,  dedcLed  by 
Judge  McKennan  in  the  Circuit  Court  for  the 
Eastern  District  of  Pennsylvania  in  1877,  and 
before  the  judgment  of  this  court  in  Ins.  th.  v. 
Brame,  supra.  In  that  case  the  ruling  of  Ch ' 
Justice  Chase  in  The  Sea  OuU  was  approve 
and  the  same  authorities  were  cited  with  the 
addition  of  Sullivan  v.  Union  Pae.  B.  R.  Co, 
supra. 

In  T7ie  Chas.  Morgan,  2  Flip.  274,  before 
Judge  Swing,  in  the  Southern  District  of  Ohio, 
on  the  24th  of  October,  1878.  the  subject  was 
again  considered.  That  was  a  suit  in  rem,  by 
the  wife  of  a  passenger  on  a  vessel,  to  recover 
damages  for  the  death  of  her  husband;  and  in 
deciding  upon  the  sufficiency  of  a  plea  to  the 
jurisdiction,  the  judge,  after  quoting  a  remark 
of  Mr.  Justice  Clifford  in  Steamboat  Cd.Y.  Chase, 
16  Wall.  632  [83  U.  8.  bk.  21,  L.  ed.  872],  that 
"Difficulties,  It  must  be  conceded,  will  attend 
the  solution  of  this  question,  but  it  is  not  neces- 
sary to  decide  it  in  this  case/'  retained  the  libel 
because,  "as  the  case  at  bar  will  probably  go  to 
the  Supreme  Court  of  the  Unitea  States,  it  will 
be  better  for  all  parties  that  the  appeal  should 
be  taken  after  a  trial  upon  its  merits."  Our 
decision  in  Ins.  Co.  v.  Brame  was  announced 
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on  the  2l8t  of  January,  1878,  but  was  evidently 
not  brought  to  the  attention  of  the  Judge,  be- 
cause, while  citing  quite  a  number  of  cases  to 
show  that  the  wei^t  of  authority  was  in  favor 
of  the  English  rule,  he  makes  no  reference  to  it. 
Indeed,  it  is  probable  that  the  volume  of  the 
reports  in  which  it  appears  had  not  been  een- 
erally  distributed  when  his  oj^ion  was  filea. 

It  thus  appears  that  prior  to  the  decision  in 
Ins.  Co.  y.  Brame  the  admiralty  Judges  in  the 
United  States  did  not  rely  forthdr  lurisdiction 
on  any  rule  of  the  maritune  law  dilierent  from 
that  of  the  common  law,  hut  on  their  opinion 
that  the  rule  of  the  English  common  law  was 
not  founded  in  reason,  and  had  not  become 
firmly  established  in  the  jurisprudence  of  this 
country.  Since  that  decibion  the  question  has 
been  several  times  before  the  circuit  and  dis- 
trict courts  for  consideration.  In  The  David 
Reeves,  6  Hughes,  89,  Jud^  Morris,  of  the  Mary- 
land District,  considering  himself  bound  by  the 
authority  of  I7ie  Sta  Gnu,  which  arose  in  his 
district,  and  had  been  decided  by  the  chief  jus- 
tice in  the  circuit  court,  maintained  jurlsdio- 
tion  of  a  suit  in  rem  by  a  mother  for  the  death 
of  her  son  in  a  collision  that  occurred  in  the 
Chesapeake  Bay.  He  conceded,  however,  that 
this  was  contrary  to  the  common  law  and  to 
the  admiralty  decisions  in  England;  but,  as  the 
question  had  never  been  passed  on  in  tlus  court, 
he  gelded  to  the  authori^  of  the  circuit  court 
decisiou  in  his  own  district. 

The  case  of  Holmes  v.  Oregon  A  Oal.  R.  R, 
Go.  6  Sawy.  262;  S.  C.  5  Fed.  Rep.  75,  was  de- 
cided by  Judge  Dcady,  in  the  Oregon  District, 
on  the  28th  of  February,  1880;  and  he  held 
that  a  suit  in  personam  could  be  prosecuted 
in  admiralty  against  the  owner  of  a  ferry  boat 
engaged  in  carrying  passengers  across  the  Wil- 
lamette River,  Mtween  East  Portland  and  Port- 
land, for  the  death  of  a  passenger  caused  by 
the  negligence  of  the  owner.  He  conceded  that 
no  sucn  action  would  lie  at  common  law,  but, 
as  in  his  opinion  the  civil  law  was  different,  he 
would  not  admit  that  in  admiralty,  "  which  is 
not  governed  by  the  rules  of  the  common  law," 
the  suit  could  not  be  maintained.  His  decis- 
ion was,  however,  actually  put  on  the  Oregon 
Statute,  which  gave  an  action  at  law  for  dam- 
ages in  such  a  case,  and  the  death  occurred 
within  the  jurisdiction  of  the  State.  Judge  Saw- 
yer had  previously  decided,  in  Armstrong  v. 
Beadle,  5  Sawy.  484,  in  the  Circuit  Court  foi 
the  District  or  Calif ortiia,  that  an  action  at  law 
under  a  similar  Statute  of  California  would  not 
lie  for  a  death  which  occurred  on  the  high  seas 
and  outside  of  the  territorial  limits  of  the  State. 
In  Tlie  Clatsop  Chief,  7  Sawy.  274,  S.  C.  8  Fed. 
Rep.  163,  Judge  Dcady  sustained  an  action  in 
rem  nsrainst  an  offending  vessel  for  a  death 
caused  by  negligence  in  the  Columbia  River  and 
within  tne  State  of  Oregon. 

In  Re  Long  Isla)ul  etc.  Tram.  Co.  6  Fed. 
Rep.  599,  which  was  a  suit  for  the  benefit  of 
the  Act  of  Congress  limiting  the  liability  of  the 
owners  of  vessels,  Judge  Choate,  of  the  South- 
em  District  of  New  York,  decided  that  in  New 
York,  where  there  is  a  statute  giving  a  right  of 
action  in  cases  of  death  caused  by  negligence^ 
claims  for  damages  of  that  character  might  bo 
included  among  the  liabilities  of  the  owner  of 
the  offending  vessel.  In  that  case  the  injury 
which  caused  the  death  occurred  within  the 
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Umits  of  fhe  State.  In  the  opinion  it  is  said 
(p.  808):  ''It  has  been  serionsly  doabted 
whether  the  rule  of  the  common  law,  that  a 
cause  of  action  for  an  injury  to  the  person  dies 
with  the  person,  is  also  the  rule  of  the  maritime 
Isw.  There  is  some  authority  for  the  proposi- 
tion that  it  is  not,  and  that  in  admiralty  a  suit 
for  damage  in  such  a  case  survives.  Tha  Sea 
QitU,  2  L.  T.  R  15;  5.  0.  Chase's  Dec.  145; 
Gutting  v.  Sedburv,  1  Sprague,  522;  The  OvM- 
fan,  19  L.  T.  R.  748;  S.  d  L.  R  2  Adm.  &  Eccl. 
325;  ThaJBpnlon,Q  Ben.  881.  But,  however 
it  may  be  in  respect  to  the  original  jurisdiction 
of  admiral^  courts,  I  see  no  valid  reason  why 
the  right  of  a  person  to  whom,  under  the  mu- 
nicipal law  governing  the  place  of  the  transac- 
tion and  the  parties  to  it,  the  title  to  the  chose 
in  action  survives,  or  a  new  right  to  sue  is 
given  for  damages  resulting  from  a  tort,  the 
admiralty  courts,  in  the  exercise  of  their  Jtuis- 
diction  in  wntmam  over  marine  torts,  nhould 
not  recognize  and  enforce  the  right  so  ffiven." 
Tbis  case  was  decided  on  the  12th  of  Februi 
1881,  and  on  the  21st  of  the  same  month  Ji 
Brown,  of  the  Eastern  District  of  Michigiin, 
n£  Garland,  5  Fed.  Rep.  924,  held  that  a  suit 
in  rem  could  be  maintained  by  a  father  for  the 
loss  of  the  services  of  his  two  sons,  killed  in  a 
ooUision  in  the  Detroit  River.  In  his  opinion 
he  said:  "  Were  this  an  original  question,  *  *  * 
I  should  fed  compelled  to  nold  that  this  libel 
could  not  be  maintained.  But  other  courts  of 
admiralty  in  this  country  have  furnished  so 
many  precedents  for  a  contrary  ruUng,  I  do 
not  feel  at  liberty  to  disregard  them,  although 
I  am  at  loss  to  understand  whv  a  rule  of  liabil- 
ity differinff  from  that  of  the  common  law 
flhould  obtam  in  these  courts."  His  decision 
was,  however,  finally  put  on  a  Statute  of  Mich- 
which  gave  an  action  at  law  for  such 


In  I^  Mean  Olen,  9  Fed.  Rep.  885,  Juebe 
Benedict,  of  the  Eastern  District  of  Kew  York, 
dismiweg  a  suit  in  rem  on  the  ground  that  the 
Statute  of  New  York  givine  an  action  for  dam- 
ages in  such  cases  created  no  maritime  lien. 
Tiila  case  was  decided  on  the  4th  of  October, 
1881.  At  November  Term,  1882,  of  the  Circuit 
Omirt  for  the  Eastern  District  of  Louisiana, 
JtfdM  Billings  deddeo,  in  Tlie  B.  B.  Ward,  Jr. 
4  Woods,  iS^,  8.  a  16  Fed.  Rep.  255,  that  a 
ndt  in  rem  conld  not  be  maintained  for  dam- 
Mill  ^'^^  ^^^  ^^  death  of  a  person  in  a  collision 
*^^**  on  the  high  seas  through  the  fault  of  a  vessel 
having  its  home  port  in  New  Orleans,  as  the 
Statute  of  Louisiana  did  not  apply  to  cases 
where  the  wrongful  act  which  caused  the  death 
oocuired  outside  of  the  State.  Afterwards,  in 
June,  1888,  Judge  Pardee  of  the  circuit  court 
for  the  same  district  decided  otherwise.  The 
R  B.  Ward,  Jr.  17  Fed.  Rep.  466.  In  his 
ophiion  he  said  (p.  459):  "Upon  the  whole  case, 
considering  the  natuial  equity  and  reason  of 
the  matter,  and  the  weifl;ht  of  authority  as  de- 
termined by  the  late  adjudicated  cases  in  the 
admiralty  courts  of  the  United  States,  I  am 
inclined  to  hold  that  the  andent  common-law 
rule,  'Actio  penonaiie  vrurriiur  cum  pereona,*  if 
it  ever  prevailed  in  the  admiralty  law  of  this 
country,  has  been  so  modified  by  the  statutory 
enaotments  of  the  various  States  and  the  prog- 
IQB  of  the  age,  that  now  the  admiralty  courts 
'are  pennitted  to  estimate  the  damages  whidi 
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a  particular  person  has  sustained  by  the  wrong- 
ful killing  of  another,'  and  enforce  an  adequate 
remedy.  At  all  events,  as  the  question  is  an 
open  one,  it  is  best  to  resolve  the  doubts  in  favor 
01  what  all  the  Jud&^es  consider  to  be  '  natural 
equitv  and  Justice.  He  also  was  of  opin- 
ion that,  as  the  oflendiuff  vessel  was  wholly 
owned  by  dtizens  of  Louisiana,  and  the  Port 
of  New  Orleans  was  her  home  port,  the  Loui- 
siana Statute  applied  to  her,  and  that  the  court 
of  admiralty  could  enforce  such  a  ri^t  of  ac- 
tion in  a  proceedingtn rem.  See ^iaoThe E,  B, 
Ward,  Jr.  28  Fed.  Kep.  900. 

The  case  of  The  Mahhaeaet,  18  Fed.  Rep.  918, 
was  dedded  by  Judge  Hughes,  of  the  Eastern 
Virginia  Distnct,  in  January,  1884;  and  in  that 
it  was  held  that  a  suit  in  rem  could  not  be 
maintained  by  the  administratrix  against  a  ves- 
sel, under  the  Statute  of  Virginia  which  gave 
an  action  for  damages  causra  bj[  the  deatli  of 
a  person,  even  though  the  tortious  act  was 
committed  within  the  territorial  limits  of  the 
State,  but  that  the  widow  and  child  of  the  de- 
ceased man  had  a  right  of  action,  by  d  libel  in 
rem,  under  the  general  maritime  law,  which 
they  could  maintain  in  their  own  names  and 
for  their  own  benefit.  In  so  dedding  the  Judse 
said:  "The  decision  of  Chief  Justice  Chase  in 
the  case  of  I^  Sea  GhiU,  eupra,  establishes  the 
validity  of  sudi  a  libel  in  this  drcuit.  I  would  [81S] 
maintain  its  validity  independently  of  that  prec- 
edent Such  a  nght  of  action  is  a  maritime 
right,  conferred  by  the  general  maritime  law 
(Domat,  Civil  Law.  pt.  1,  bk.  2,  tit.  8,  §  1,  art. 
4;  Grotius,  lib.  2,  c.  17,  §  18;  Ruth.  Inst. 
206;  Bell,  Prin.  Sc.  Laws,  p.  748,  §  2029;  Ersk. 
Inst.  bk.  4,  tit.  4,  §  105)  and  is  not  limited  as 
to  time  by  the  twelve  months'  limitation  of  the 
state  statute." 

The  last  American  case  to  which  our  atten- 
tion has  been  called  is  that  of  The  Columbia, 
27  Fed.  Rep.  704,  decided  by  Judge  Brown,  of 
the  Southern  District  of  New  York,  during  the 
present  year.  In  giving  his  opinion,  after  re- 
fening  to  the  fact  that,  as  he  understood,  the 
question  was  then  pending  in  this  court,  the 
Judge  said:  "Awaitmg  the  result  of  the  deter- 
mination of  that  court,  and  without  referring 
to  the  common-law  authorities,  I  shall  hold  in 
this  case,  as  seems  to  me  most  consonant  with 
equity  and  justice,  that  the  pecuniary  loss  sus- 
tfonea  bv  persons  who  have  a  legal  right  to 
support  from  the  deceased,  furnishes  a  ground 
of  reclamation  against  the  wrong  doer  which 
should  be  recognued  and  compensated  in  ad- 
miralty." 

In  Moruighan  v.  Eom^  in  Be  The  Garland,  7 
Can.  Sup.  Ct.  Rep.  410,  the  Supreme  Court  of 
Canada  neld  that  a  mother  could  not  sue  in 
her  own  name  in  admiralty  for  the  loss  of  the 
life  of  her  son,  on  the  ground  that  no  such  ac- 
tion would  lie  without  the  aid  of  a  statute;  and 
the  Statute  of  the  Province  of  Ontario,  where 
the  wrong  was  done,  and  which  was  substanti- 
ally the  same  as  Lord  Campbeirs  Act,  provided 
that  the  action  should  be  brought  in  the  name 
of  the  administrator  of  the  deceased  person. 
No  authoritative  judgment  was  given  as  to  the 
right  of  an  admmistrator  to  sue  in  admiralty 
under  that  Act.  This  was  m  1882,  before  The 
Vera  Crue.  supra,  in  the  House  of  Lords. 

Such  being  the  state  of  judicial  decisions,  we 
come  now  to  consider  the  question  on  prindple. 
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It  is  no  doubt  true  that  the  Scotch  law  •*  takes 
oognizanoe  of  the  loss  and  suffering  of  the 
family  of  a  person  killed/'  and  gives  a  right  of 
action  therefor  under  some  drcumstanoes. 
Bell's  Prin.  Laws,  Scot.  7th  ed.  p.  984,  §  2029; 
Cadell  V.  Black,  5  Pttton,  567;  Weema^.  MatMs- 
roioi  '^i  ^  Macq.  216.  Such  also  is  the  law  of 
i^ifS]  France.  28  Merlin's  R  443,  terbo  Reparation 
Civile,  §  IV:  Holland  ▼.  Chsse,  19  Sirey,  269.  It 
is  said  also  that  such  was  the  civil  law,  but  this 
is  denied  by  the  Supreme  Court  of  Louisiana 
in  Hubgh  v.  i\r.  0.  db  G,  R.  H,  Oo.e  Lsk,  Ann. 
496,  where  Chief  Jtuiiee  Eustis  considers  the 
subject  in  an  elaborate  opinion  after  full  argu- 
ment. A  reargument  of  the  same  question  was 
allowed  in  Hermann  v.  N.  0.  dO,  R.  R  Co, 
11  La.  Ann.  6,  and  the  same  conclusion  reached 
after  another  fuU  argument  See  also  Grueber's 
Lex  Aquilia,  17.  But  however  this  may  be,  we 
know  of  no  countrv  that  has  adopted  a  differ- 
ent rule  on  this  subject  for  the  sea  from  that 
which  it  maintains  on  the  land;  and  the  mari- 
time law,  as  accepted  and  received  by  maritime 
nations^nerally,  leaves  the  matter  untouched. 
It  is  not  mentioned  in  the  laws  of  Oleron,  of 
Wisbuy,  or  of  the  Hanse  Towns,  1  Pet.  Adm. 
Dec.  Appz.,  nor  in  the  Marine  Ordinance  of 
Louis  XlV.,  2  Pet.  Adm.  Dec.  Appx.;  and  the 
understanding  of  the  leading  text  writers  in 
this  country  has  been  that  no  such  action  will 
lie  in  the  absence  of  a  statute  giving  a  remedy 
at  law  for  the  wrong.  Ben.  Adm.  2d  ed.  §  809; 
2  Pars.  Ship.  <&  Adm.  850;  Henrv,  Adm.  Jur. 
74  The  argument  everywhere  m  support  of 
such  suits  in  admiralty  has  been,  not  that  the 
maritime  law,  as  actually  administered  in  com- 
mon-law countries,  is  different  from  the  com- 
mon law  in  this  particular,  but  that  the  common 
law  is  not  founded  on  good  reason,  and  is  con- 
trary to  "  natural  equi^  and  the  general  prin- 
ciples of  law."  mnce,  however,  it  is  now 
established  that  m  the  courts  of  the  United 
States  no  action  at  law  can  be  maintained  for 
such  a  wrong  in  the  absence  of  a  statute  giving 
the  rij^ht,  and  it  has  not  been  shown  tlmt  the 
maritune  law,  as  accepted  and  received  by 
maritime  nations  generally,  has  established  a 
different  rule  for  ue  government  of  the  courts 
of  admiralty  from  those  which  govern  courts 
of  law  in  matters  of  this  kind,  we  are  forced  to 
the  conclusion  that  no  such  action  will  lie  in 
the  courts  of  the  United  States  under  the  gen- 
eral maritime  law.  The  rights  of  persons  in 
r  214]  this  particular  imder  the  maritime  law  of  this 
country  are  not  different  from  those  under  the 
common  law,  and  as  it  is  the  dutv  of  courts  to 
declare  the  law,  not  to  make  it,  we  cannot 
chan^  this  rule. 

This  brings  us  to  the  second  branch  of  the 
question,  which  is,  whether,  with  the  Statutes 
of  Massachusetts  and  Pennsylvania  above  re- 
ferred to  in  force  at  the  time  of  the  collision, 
a  suit  in  rem  could  be  maintained  agaiost  the 
offending  vessel  if  brought  in  time.  About  this 
we  express  no  opinion,  as  we  are  entirely  satis- 
fied that  this  suit  was  beciin  too  late.  The 
statutes  create  a  new  legal  liability,  with  the 
right  to  a  suit  for  its  enforcement,  provided  the 
suit  is  brought  within  twelve  months,  and  not 
otherwise.  The  time  within  which  the  suit 
must  be  brought  operates  as  a  limitation  of  the 
liability  itself  as  created,  and  not  of  the  remedy 
alone.     It  is  a  condition  attached  to  the  right 


tosueatalL  No  one  will  pretend  that  the  suit 
in  Pennsylvania,  or  the  indictment  in  Massa- 
chusetts, could  be  maintained  if  brought  oi 
found  idfter  the  expiration  of  the  year;  and  it 
would  seem  to  be  clear  that,  if  the  admiraltv 
adopts  the  statute  as  a  rule  of  right  to  be  ad- 
ministered within  its  own  jurisdiction,  it  must 
take  the  right  subject  to  the  limitations  which 
have  been  made  a  part  of  its  existenca  It  mat- 
ters not  that  no  rights  of  innocent  parties  have 
attached  during  the  delay.  Time  has  been 
made  of  the  essence  of  the  right,  and  the  ri^ht 
is  lost  if  the  time  is  disregarded.  The  liabihty 
and  the  remedv  are  created  by  the  same  stat- 
utes, and  the  limitations  of  the  remedy  are, 
therefore,  to  be  treated  as  limitations  of  the 
rif^t  No  question  arises  in  this  case  as  to  the 
power  of  a  court  of  admiralty  to  allow  an 
equitable  excuse  for  dehiy  in  suing,  because  no 
excuse  of  any  kind  has  been  shown.  As  to  this, 
it  only  appears  that  the  wrong  was  done  in 
May,  1877,  and  that  the  suit  was  not  brought 
unul  February,  1882,  while  the  law  requued  it 
to  be  brought  within  a  year. 

Tha  decree  cf  the  Oirewit  Ckntrtie  reversed  and 
the  cause  remanded,  with  inetrucHane  to  dismiee 
the  libel. 

True  oopy.  Test: 

James  H.  MoKeoney,  Clerk,  Sup.  Gourt,  u .  fll 


AOALUS  L.  PALMER,  Pfff.  in  Err..  is% 

V. 

BBWm  A.  HUSSEY. 

(Sees.  0.  Beporier's  ed.  96-0S.> 

Bankru]^w--daim  qf  immunity  UTider  section 
6117  R.  B.^-adwrse  decision  iy  st<Ue  court— 
this  court  has  Jurisdietionr^  certificate  under 
section  6119  R,  8.,  conclusive  of  fad  and  reg- 
vlarity  qf  diseharf^-~'firaud--trusL 

L  Tbifl  ts^jMi  has  JurlBdl<^fOD  of  ft  writ  of  error 
Uy  rovlovr  t ii©  Judgment  of  «i  state  csoort  ai^irwt  a 
(doim  of  imniunlty^  uorAer  B*?otion  C117,  E.  S.,  frooa 
tke  0 position  of  a  dlflcSmrg^  iQ  Danlcruptcyi  be^ 
c^wE^  of  tbe  fr&uduleiot  And  flducIaTT  ohaiAOUr  of 
th*jdebt^ 

2.  Uodei-  sectioQ  £119  R.  B.,  the  oertlAcate  of  dte- 
oltju'ffe  \n  baokruptcy  la  cooclu^ve  <3Vld0iic#  **of 
the  fact  and  reiruiai^itr  <Jf  ffoch  discharge,** 

S.  Upon  tho  facta  diaclcw^etl  by  tbe  record  UUa 
court  Lolda.  upder  Its  riillDg'  In  He^xnti^in  v. 
Of«oi,  BIl  28,  that  th^r^  w^a  no  sucb  fniud,  &r 
timst,  in  n^pect  to  the  debt  in  quefitloiif  aa  to  liar 
the  oper&tloa  of  the  di»cbarg^ 
[No.  445.1 
^tOmitted  Nov.  /,  1SB6,  IkcidedMv.  15,  1S86. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  New  York. 

On  motion  to  dismiss,  (denied),yriih  which  ia 
united  a  motion  to  affirm.    Jfflrmed, 

The  hlBtoiy  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Mr.  Arohibaid  W.  Speirt  for  plaintiff  in 
error. 

Mr.  Samnel  W.  Bower,  for  defendant  in 
error. 

Mr,  Ohitf  Justice  Walie  delivered  the  opin- 
ion of  the  court: 

This  record  shows  that  on  the  18th  of  Apri>. 
1874,  Acalus  L.  Palmer  recovered  a  ludgmenl 
in  the  Supreme  Court  of  New  York  against 
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Brwin  A*  Huaeey  for  $82,128.  v?  oa  ncoouni  of 
oertain  bonds  of  the  United  StAtes  which  had 
been  placed  in  his  hands  by  Palmer,  and  for 
which  he  bound  himself  by  a  writing,  the  ma- 
terial part  of  which  is  as  foUows: 

"These  bonds  we  hold  subject  to  the  order 
of  A.  L.  Palmer,  at  ten  days'  notice,  agreeinff 
to  collect  the  coupons  for  his  account,  free  oi 
charge, and  to  allow  him  two  percent  per  annum 
interest  on  the  par  value  of  said  bonds,  said  in- 
terest to  commence  and  count  June  1, 1806;  in- 
terest on  the  7-30  bonds  payable  June  and  De- 
cember 15;  on  5-20  May  and  Norember  1. 
"E.  A.  HiTBSET  d;  Co." 
[P7]  In  the  complaint  it  was  alleged  that  the 
bonds  "were  recelTed  by  the  defendant  from 
the  plaintiff  as  his  agent  and  broker,  in  a  fldu- 
ciaiy  cai>acity,  upon  the  arrangement  and 
agreement  as  contained"  in  the  foregoing  paper; 
"that  the  said  defendant,  without  the  autnority 
or  permission  of  the  plaintiff,  has  fraudulently 
ana  willfully  sold,  disposed  of,  and  misapplied 
the  said  bonds,  and  has  refused  to  deliver  up 
the  same  to  the  said  plaintiff,  who  has  fre- 
quently demanded  the  same  from  him,  and 
given  the  notice  so  to  do  as  required  by  the 
agreement/'  This  was  denied  in  the  answer. 
Tne  suit  was  begun  September  7,  1868. 

On  the  20th  ci  January,  1868,  Hussey  filed 
his  petition  in  bankrupt^,  and  was  duly  ad- 
judicated a  bankrupt  January  24.  On  the  17th 
of  May,  1880,  he  received  his  final  dischar^. 
The  record  does  not  show  when  his  application 
for  adiscliarge  was  made  to  the  bankrupt  court. 
On  the  12th  of  June,  1880,  he  moved  the  su- 
preme court  to  perpetually  enjoin  the  collection 
of  the  Judgment  in  favor  of  Palmer  because  of 
his  discharge.  In  his  affidavit  in  support  of  this 
moticMi,  and  which  presents  the  grounds  of  the 
relief  asked,  it  is  stated: 

"lliat»  amone  other  grounds  of  obiection  to 
iDV  discharge  in  nankruptcy  made  by  the  plaint- 
Iflf,  it  was  charged  that  I  nave  been  guilty  of 
improper  and  undue  delay  in  said  proceedings. 
That  Uiat  question  was  presented  to  the  court 
and  fully  explained,  and  the  court  decided  that 
I  was  not  gimty  of  laches,  and  was  entitled  to 
my  dischanre.*'^ 


I  opposition  to  the  motion  the  counsel  of 
Palmer  filed  a  counter  affidavit  setting  forth 
the  grounds  of  defense,  and,  among  others, 
that  tne  Judgment  was  an  adjudication  mat  "The 
bonds  were  received  in  a  fiduciary  capacity." 
and  were  "fraudulently  and  willfully  sold,  oiB- 
posed  of,  and  misapplied  by  Hussey." 

The  supreme  court,  both  at  special  and  gen- 
eral term,  denied  the  motion  on  the  ground  that 
the  judgment  on  its  face  showed  that  the  debt 
was  created  by  fraud,  and  while  Hussey  was 
acting  in  such  a  fidudarr  capacity  as  to  pre- 
vent the  discharge  in  bankruptcy  irom  operat- 
ing as  a  release.  This  order  was  reversod  by 
the  court  of  appeals,  and  the  execution  of  the 
Judgment  perpetually  enjoined,  because  the 
fraud  and  trust  established  bv  the  findings 
were  not  of  a  character  to  bar  the  effect  of  the 
discbarge.  To  reverse  that  Judgment  this  writ 
of  error  was  brought,  which  Hussey  now  moves 
to  dismiss  because  no  federal  question  was  raised 
or  decided,  and  with  tiiis  motion  he  has  united 
a  motion  to  affirm  under  Rule  6,  section  5. 

The  motion  to  digmim  t$  deniML  Palmer  in 
biff  affidavit,  which  in  this  case  takes  the  place 
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of  technical  pleading,  spedallr  set  up  and 
claimed  an  hnmunity  under  section  5117  of  tha 
Revised  Statutes  from  the  operation  of  the  dis- 
charge in  bankruptcy,  because  of  the  fraudu- 
lent and  fidudaiy  character  of  his  debt,  and 
the  decision  was  against  him.  This  f^ves  us 
Jurisdietion,8ince  the  exemption  depenob  on  the 
construction  and  effect  of  section  5117,  which 
provides  that  "No  debt  created  by  the  fraud 
♦  ♦♦  of  the  bankrupt,  or  ♦  ♦  ♦  while  acting 
hi  any  fiduciary  character,  shall  be  discharged 
by  proceedings  in  bankruptcy."  As  the  fSffl- 
davit  of  Hussey  set  forth  the  date  of  the  adju- 
dication in  bankruptcy  and  the  date  of  dis- 
charge, the  question  of  delay  in  making  an  ap- 
plicaticm,  and  the  construction  and  effect  of  sec- 
tion 5108  may  also,  perhi^w,  have  been  raised 
on  the  record.  The  opinion  of  the  court  of  ap- 
peals shows  that  both  of  these  Questions  were 
actually  presented  to  and  dedded  by  that  court. 
Palmer  v.  Huseey,  87  N.  Y.  808. 

Upon  the  facta  set  forth  in  the  affidavit  of 
Hussey,  which  are  not  denied  in  the  counter  af- 
fidavit of  the  attorney  of  Palmer,  and  upon  the 
facta  as  they  appear  m  the  record  of  the  Jud^ 
ment  to  be  enjoined,  it  is  clear  that,  under  the 
ruling  of  this  court  in  Hennsquin  t.  OUwe,  111 
U.  S.  677  [Bk.  28,  L.  ed.  566],  there  was  no 
such  fraud  in  the  creation  of  the  debt,  and  no 
such  trust  in  respect  to  the  possession  of  the 
bonds  by  Hussey^  as  to  bar  the  operation  of  the 
discharsre 

By  section  5119  of  the  Revised  Statutes,  the 
certificate  of  disdiarce  is  made  conclusive  evi- 
dence in  favor  of  the  bankrupt.  *  of  the  fact  and 
regularity  of  such  discharge.^'  We  must  pre- 
sume, therefore,  that  the  application  was  made 
within  the  time  requhed  by  section  5108,  or,  if 
not,  that  any  delay  there  may  have  been  was 
satisfactorily  explained  before  the  discharge 
was  granted.  The  certificate  is  conclusive  on 
this  question. 

As  these  are  the  only  federal  questions  pre- 
sented, and  one  has  been  already  settled  by  our 
decision  in  Hennequin  v.  ClewSt  and  the  other 
needs  no  further  argument,  the  motion  to  af- 
firm is  gratUecL 
Affirmed. 

Tnieoopj.   Test:  _ 

James  H.  MoKennej,  Clerk,  Bap.  Court,  IT*  8. 


NEW  YORK,  LAKE  ERIE  AND  WEST- 
ERN RAILROAD  CX)MFAN7,  Appi. 

9, 

TOM  NICKALS  ar  ax. 

(Bee  8.  C.  Reporter's  ad.  SB0-8IU 

Railroad  eorporaiione—**  ptan  amd  agreement 
far  rearffaniiotion  of  tM  Brie  Baikoay  Can^ 
pamy— directors  may  dewteproJUe  to  improve' 
menti  instead  ef  dividends, 

"L  The  provision  of  the  **^an  and  agreement**  for 
the  reorganization  of  the  jBrle  Hallway  Company 
(which  was  also  ooDtalned  In  the  articles  of  associa- 
tion of  the  new  Company),  that  oertain  preferred 
stock  should  be  iasaed  '^  entitling  the  holders  to 
noncumulatlve  dividends,  at  the  rate  of  6  per  cent 

Sir  annum  in  preferenoe  to  the  payment  of  any 
▼idend  on  the  common  stock,  but  dependent  on 
the  profltB  of  each  particular  year,  as  aeolared  by 
the  board  of  dlreotOfB,"  did  not  operate  to  deprly* 
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the  dlreoton  of  the  diuretion  hrlth  whloh  manag- 
Injr  agents  of  eorporations  are  usualjj  Inyeated 
when  diatributlnff  the  eaxnings  of  property  oom- 
mitted  to  their  hands.  *»    *^  ^ 

2.  The  words*"  as  declared  by  the  hoard  of  direct- 
ors **  in  this  peflSBffe  refer  to  ^  dividends,**  and  not 
to  '"profits.**  The  directors  therefore  had  the  power 
to  devote  the  profits  of  any  given  year  to  improve- 
menta  of  the  property  to  the  exclusion  of  any  divi- 
dend to  the  preferred  stockholders. 

8.  The  fact  that  the  report  of  the  direoton  to  the 
shareholders  and  bondholders  for  the  year  1880 
showed  ""a  netprofit  from  the  operations  of  the 
year  of  f  1,790,090.71,**  does  not  enable  the  preferred 
stockholders  to  maintain  an  action  against  the 
Company  for  a  dividend. 

[No.  22.] 
Argued  N<n.  i,  t,  1886.  Decided  Nov.  S9, 1886. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York.  Becereed. 

The  case  is  stated  b^the  court 

Mewre.  WUliam  jD.  Shipman,  B.  H. 
Bristow  and  David  Willeox,  for  appellant: 

In  no  aspect  can  these  preferred  stockhold- 
ers be  deemed,  either  in  law  or  equity,  to  be 
creditors  or  quasi  creditors  of  the  Company. 
Their  relation  to  the  Company  is,  pure  and 
simple,  that  of  stockholders.  On  this  point  the 
authorities  are  not  only  dedsive,  but  hi  their 
scope  and  effect  go  further,  and  hold  that  where 
a  party  subscribes  for  and  takes  preferred  stock, 
the  payment  for  which  is  substantially  a  loan 
or  advance  of  monev  to  the  company,  he  is 
still  a  stockholder  ana  not  a  creditor.  This  has 
been  repeatedly  held  where  the  stock  was  not 
only  preferred,  but  dividends  thereon  at  a  givdn 
annual  rate  guarantied  by  the  company  Issu- 
ingit. 

WiUUton  ▼.  Mich.  8.  d  N.  1.  B.  R.  Cb.18  Allen, 
400:  Toft  V.  Hart.  Prav.  dt  F.R.R.  Cb.  8  R.  1. 810. 

The  phraseology  of  the  thirteenth  section  of 
the  plan  and  agreement  Ib  consistent  with  no 
other  view.  It  places  the  holders  of  preferred 
stock  in  the  same  category  as  the  holders  of 
common  stock,  with  only  one  qualification.  It 
uses  the  words  "dividends"  and  "dividend" 
in  the  same  sense,  and  as  equally  applicable  to 
both.  The  words,  "as  declared  bv  the  board 
of  directors,"  are  clearly  used  in  tne  ordinary 
sense,  and  refer  to  the  setting  apart  net  profits 
for  distribution  through  the  declaration  of  a 
dividend.  There  is  no  such  thing  known  in 
our  law,  or  in  the  practice  of  our  corporations, 
as  a  "  declaration  of  profits,"  as  distinguished 
from  a  dedaration  of  dividends.  The  words, 
"  as  declared  by  the  board  of  directors,"  refer 
to  a  formal,  omcial  and  final  act  of  the  board 
on  the  subject  matter.  "  Profits  "  are  not  in 
any  oflScial  or  l^gal  sense  "declared."  As  they 
may  appear  on  the  books,  they  are  the  result 
of  the  particular  account  of  which  they  are  the 
outcome.  The  account  is  made  up  by  ue  book- 
keeper or  auditor  and  speaks  for  itself.  A  cer- 
tification or  repetition  of  the  account,  or  its 
result,  in  a  report  does  not  change  its  status  or 
quality,  or  the  relation  of  the  stockholders  to 
the  fund.  In  any  other  view  the  words,  "as 
declared  by  the  board  of  directors,"  have  no 
meaning  and  perform  no  ofiSce. 

See  St.  John  v.  Erie  R.  Oo.  22  Wall.  186-148 
(89  U.  S.  bk.  22,  L.  ed.  748-746);  Warren  ▼. 
Zing,  108  U.  8. 889  (27: 769);  8t.  John  v.  Ifrie  R 
Co.  10  Bhitchf.  271,  279. 


The  complainants,  thereforei  being  pref erica 
stockholders  entitled  to  dividendB,  and  not 
creditors  entitied  to  the  payment  of  a  debt, 
what  are  ihehr  rights  in  the  eye  of  tiie  law  mi« 
der  the  tiiirteenth  section?  The  answer  is  that 
they  have  a  rieht  to  be  preferred  to  the  com- 
mon stockholders  in  the  distribution  of  the 
profits.  In  other  words,  if  the  directors  con- 
sider it  proper,  in  view  of  the  affairs  of  the 
Company  as  a  whole,  to  declare  any  dividend, 
they  must  first  declare  one  at  the  rate  of  6  per 
cent,  payable  to  tiie  preferred  stockholders.  Li 
administering  tiie  affairs  of  a  corporation  the 
directors  have  many  implied  powers,  one  of 
which  is  to  determine  whetiier  a  dividend 
should  be  declared  or  not,  and  at  what  rate. 
The  law  invests  them  with  a  discretion  in  this 
particular.  If  they  deem  it  wise  and  prudent 
to  accumulate  a  portion  of  the  surplus  earnings 
to  meet  future  contingencies,  or  to  apply  them 
to  the  improvement  of  the  property  for  its  more 
efficient  and  profitable  working  and  the  better 
security  of  all  concerned,  includini;  the  bond- 
holders and  other  creditors,  tiie  stockholders 
and  the  public,  so  far  as  their  duty  to  the  pub- 
lic \b  concerned,  they  have  the  right  and  power 
to  do  so.  To  this  every  stockhold^,  preferred 
as  well  as  common,  assents  when  he  becomes  an 
owner  of  shares. 

OUarwater  y.  Ifmdith,  1  WalL  26, 40  (68  U. 
8.  bk.  17,  L.  ed.  604,  606);  Morawetz,  Private 
Corp.  p.  861,  §  848;  Union  Pae.  R.  R.  Oo.  t. 
U.  8.  99  U.  S.  402  (26:  274). 

This  discretionary  power  of  the  directots 
must  be  exercised  bonaflde  and  in  a  reasonable 
manner,  and  within  these  limits  the  courts  re- 
gard their  action  as  final  and  do  not  disturb  it. 

Barnard  v.  Vermont  cfe  Mcui.  R.  R.  Oo.  7 
Allen,  621;  Kaimet  t.  RoehetUr  A  Gen.  Vol.  R. 
R.  Oo.  4  Abb.  Pr.  N.  S.  107;  Oulvor  r.  Rena 
Real  Est.  Co.  91  Pa.  867;  Riehardoon  ▼.  Ver- 
mont etc.  R.  RC0.4A  Yt  622;  8teven$  v.  South 
Devon  R.  Co.  9  Hare.  818,  826. 

Still  further;  the  directors'  report  shows  that 
the  surplus  over  and  above  operating  expensee 
and  fixed  charees  has  been  expended  upon  im- 
provements absolutely  necessary  to  fully 
develop  the  business  and  eoonomicallv  operate 
Uieroad.  There  are  therefore  no  surplus  profite 
arising  from  the  business  of  the  Corporation; 
for  expenses  such  as  these  are  a  part  of  its  bust- 
ness  and  are  chargeable  a«;ainst  the  earnings 
before  any  dividends  can  be  paid.  They  are 
liabilities  which  the  directors  are  authorized  to 
incur.  According  to  well  established  rules^ 
therefore,  they  must  be  discharged  before  any- 
thing is  payable  Individenda 

Mumma  v.  Potomae  Oo.  8  Pet.  281,  286  (88 
U.  S.  bk.  8,  L.  ed.  946,  94'n,  Cwran  v.  SUUe^ 
61  How.  804  (56  U.  8.  14:  705);  R.  R.  Co.  v. 
Eowrd,  7  Wall.  892  (74  U.  8. 19: 117). 

Mr.  C.  E.  Tntcy*  for  appellees: 

The  special  contract  of  the  articles  of  associ- 
ation overrides  any  discretionary  power  the 
directors  might  otherwise  have. 

Batu  V.  Androseoggin  d  Sen.  R.  R.  Co.  4» 
Me.  491;  Boardman  y.  L.  8.  d  M.  B.  R.  R.  Oo. 
84N.Y.157. 

Were  it  not  for  the  expressions  "  noncumu^ 
lative  dividends,"  and  "dependent  on  the  profite 
of  each  particiilar  year,"  the  dividends  in  ar- 
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lean  would  have  to  be  made  up  before  dlvi- 
dends  cocdd  be  paid  on  the  common  stock. 

Pnutu  V.  H.  8,  AN.m,  R  Co,  1  Hon, 
9S5;SSlS.Y.2n;Boardmany,L.8.dK8.B. 
RCh.iupra/  Hmrffy.Q.  N,R.Ch.  iKayftJ.l; 
MattheiM  t.  8cms,  5  Jur.  N.  S.  part  1,  284; 
ABm  T.L.^at  S.B.B.Ch.25  Weekly  R  524; 
Iknt  Y.  London  Tramttap  Co  Bng.  L.  R.  16 
Gh.  Dhr.  p.  868. 

Snch  a  ivxoTision  or  contract  necessarfly  ab- 
rogates any  dlscretionaiy  power  of  the  <£rect- 
oia 

Bamardv,  V.  dM,ILR  Ch.7  Allen.  821; 
BiehaTdmm  t.  Same,  44  Yt  618:  HM  (Asrter 
ete.(h,  V.  Jaek9on,77  Pa.  B2fi;8coUr.  Bogle  Fin 
Int.  Co.  7  Paige,  198. 

In  the  case  at  bar,  there  were  certainly  proflta 
of  the  particular  year,  and  the  profits  as  such 
bad  been  declared  by  the  board  of  directon  in. 
KhdrrEmrt  to  the  stockholders.  Every  require- 
ment of  the  contract  had  been  thus  complied 
with,  for  by  no  possible  construction  can  the 
words  "as  declared  by  the  board  of  directors," 
be  held  to  relate  to  other  than  the  "profits  of 
each  particular  year."  Similar  language  is 
used  respecting  the  payment  of  interest  on  the 
"  noncumnlative  income  bonds,"  provided  for 
in  pangraph  19  of  the  articles  of  association;  it 
is  made  dependent  upon  "the  net  eaminn  of" 
die  Company  for  thiU  year,  as  declared  oy  the 
board  of  directors* 

The  reported  cases  upon  the  preferred  stock 
of  the  appellant's  predecessor  company  ( Thomp- 
9on  y.  s.  R.  B.  Co.  ASi  How.  Pr.  f».  and  8t. 
John  Y.  Same,  10  Blatchf.  271;  S.  0.  22  Wall. 
196  (89  U.S.  bk.  22,  L.  ed.  748)  turn  upon  the 
inteodment  of  the  special  clause  or  contract 
there  appearing.  They  demonstrate,  however, 
the  proposition  that  preferred  stock  represents 
a  contract,  the  extent  and  legal  effect  whereof 
depend  upon  the  terms  and  conditions  of  the 
contract  itself,  as  interpreted  under  the  ordi- 
nazy  rules  of  law. 

l^^l  Mr.  Jitetiee  Harlu  delivered  «he  ophdon 
of  the  court: 

1^  the  decree  below  it  was  adjudged,  in  ao- 
eoroanoe  with  the  prayer  of  the  bill,  that  the 
Kew  York,  Lake  &ie  and  Western  Raiboad 
Company  was  required  by  its  articles  of  asso- 
ciation to  declare  a  dividend  of  6  per  cent  upon 
its  preferred  stock,  for  the  year  ending  Sep- 
tember 80, 1880,  payable  out  of  the  net  profits 
aocming  that  yeEur  from  the  use  of  its  property, 
after  meetmg  operating  ^xxpenses,  interest  on 
ftmded  debt,  rentals  of  leased  lines  and  other 
fixed  diarges.  A  Judgment  was  rendered 
ioinstitfor  $20,280— the  amount  which  the 
paintifb  would  have  received  if  a  dividend  had 
becD  mado^with  interest  thereon  from  January 
16, 1881,  to  the  date  of  the  decree,  and  also  for 
their  costs  and  disbursements.  The  cause  was 
referred  to  a  special  conmdssioner  to  ascertain 
the  names  of  all  other  parties  entitled  to  receive 
ifanilar  dividends. 

The  case  made  by  the  pleadings,  exhibits, 
tadproofs  is  substantially  as  will  now  be  stated. 

The  Fturmers*  Loan  and  Trust  Company  hav- 
bgoommenced  an  action  in  the  Supreme  Court 
cfAew  Tork  for  the  foreclosure  of  two  mort- 
Mes  executed  If  the  Brie  Railway  Company 
upon  its  hneof  railway,  property,  rights,  privi- 
Msvand  franchisee— one  of  September  1, 1870, 


to  secure  its  obligations  known  as  first  consoli- 
dated mortgage  bonds  and  sterling  loan  bonds, 
and  the  other  of  February  4, 1874,  to  secure  its 
obligations  known  as  second  consolidated  mort 
gage  bonds  and  gold  convertible  bonds— and 
having  also  brought  ancillary  suits  for  the  fore-  [899] 
closure  of  the  same  mortgages  in  the  States  of 
New  Jersey  and  Pennsylvania,  certain  parties, 
on  the  14th  of  December,  1877,  entered  into  a 
plan  and  agreement  for  the  readjustment  of 
their  rirhts  m  the  mortgaged  premises  upon  an 
equitable  basis.  Those  constituting  in  that 
agreement  the  parties  of  the  first  part  were 
holders  of  common  and  preferred  stock  of  the 
Erie  RaUway  Company,  of  coupons  of  the  first 
oonsolidatod  mortgage  and  sterhng  loan  bonds, 
and  of  bonds  and  coupons  both  of  the  secona 
consolidated  mortgage  and  gold  convertible 
series.  The  parties  of  the  second  part,  Edwin 
D.  Morgan,  John  Lowber  Welsh,  and  David 
A.  Wells,  were  purchasing  trustees.  The  agree- 
ment provided  for  co-operation  in  all  proceed- 
ings for  final  foreclosures  and  sales  in  the  re- 
spective States  under  the  mortgage  of  Febru- 
ary 4, 1874;  for  the  purchase  of  the  mortgaged 
premises  and  franchises  by  the  trustees  with 
bonds  and  coupons  and  other  means  to  be  placed 
at  their  disposal  for  that  purpose  by  the  parties 
of  the  first  part;  and  for  the  organization  by  such 
trustees,  in  conformity  with  the  laws  of  New 
Tork,  of  a  new  corporation,  with  an  amount 
of  stock  not  exceeding  the  then  amount  of  the 
stock  of  the  Erie  Railway  Company,  and  which 
should  hold  the  property,  rights  and  franchises 
so  purchased,  subject  to  six  prior  mortgages 
then  resting  upon  the  premises  or  upon  part  of 
them,  including  the  first  consolidated  mortgage 
of  September  1, 1870.  The  new  Corporation 
was  required,  as  the  consideration  for  the  prop- 
erty, rights  and  franchises  piuchased.  to  deliver 
to  the  parties  of  the  first  part  its  funded  coupon 
bonds,  bearing  interest  at  7  per  cent  hi  gold, 
to  an  amount  equal  in  the  ags:r^gate  to  the  cou- 
pons of  the  first  oonsoUdatea  mortgage  to  be 
funded  by  those  parties;  mortffage  bonds,  bear- 
ing 6  per  cent  mterest  in  gold,  to  an  amount 
equal  to  the  principal  of  the  second  consolidat- 
ed and  gold  convertible  bonds  held  by  the  par- 
ties and  secured  by  the  mortgage  of  February 
4, 1874— the  back  interest  to  be  represented  by 
funded  coupon  bonds.  In  reference  to  the  ster- 
ling loan  bonds,  the  agreement  provided  that 
they  should  be  regarded  as  having  been  ex- 
changed for  the  first  consolidated  mortgage  [8001 
bondsonthefirstof  September,1876,  thecoupons 
due  on  that  day  being  f  imded  at  the  rate  of  6  per 
cent  -pet  annum  as  it  stood  previous  to  such  as- 
sumed exchange. 

The  provisions  of  the  plan  and  agreement 
which  bear  more  or  less  upon  the  question  be- 
fore the  court,  are  as  follows: 

"18.  Preferred  stock,  to  an  amount  equal  to 
the  preferred  stock  of  the  Erie  Railway  Com- 
pany now  outstanding,  to  wit:  eighty-five  thou- 
sand three  hundred  and  sixty-nhie  (85,869) 
shares.of  the  nominal  amount  of  one  hundred 
dollars  each,  entitling  the  holders  to  noncumn- 
lative dividends,  at  the  rate  of  six  per  cent  per 
annum,  in  preference  to  the  payment  of  any 
dividend  on  the  common  stock,  but  dependent 
on  the  profits  of  each  particular  year,  as  de- 
clared by  the  board  of  directors. 

"  14.  Common  stock,  to  an  amount  eoual  to 
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the  amount  of  tbe  oommon  stock  of  Ihe  said 
company  now  outstanding;  to  wit.  Mven  hun- 
dred ana  eighty  thousand  shares,  of  the  nominal 
amount  of  one  hundred  dollais  each«" 

'*  18.  t^erred  stock  of  the  old  company, 
in  respect  of  which  three  doUars  gold  for  each 
share  has  heen  or  may  he  paid,  and  oommon 
stock  of  the  old  company,  in  respect  of  which 
sir  doUars  gold  per  share  has  been  paid  or  may 
be  paid,  may  be  exchanged  for  the  new  stock, 
in  paragraphs  18  and  14^ mentioned,  share  per 
sliare,  pruerred  for  preferred,  and  common  for 
common,  without  any  liability  to  make  any 
f  urtlier  payment  in  respect  of  sudh  new  stock: 
PravicUd,  funoeoer^  Thatsach  new  stock,  whether 
common  or  prefmed,  shall  be  issued  and  held 
in  oonformitf  with  and  sublect  to  tbe  trust  for 
Yotine  hereinafter  mentionecL 

"19.  In  addition  to  the  new  common  and 
preferred  stock,  the  parties  of  the  first  part 
shall  also  receiye  for  tne  amount  of  such  pay- 
ments, as  mentioned  in  the  last  preceding  para- 
graph, noncumulative  income  Donds,  ^tnout 
mortgage  security,  payable  in  gold,  in  London 
and  £rew  York,  on  the  first  day  of  June,  1977, 
and  bearing  interest  from  December  1, 1879, 
also  payable  in  gold,  in  London  and  New  York, 
at  the  rate  of  six«per  cent  per  annum,  or  at  such 
lesser  rate  for  any  fisod  year  as  the  net  earn- 
ings of  the  company  for  that  year,  as  declued 
by  the  board  of  directors  and  applicable  for  the 
purpose,  shall  be  sufficient  to  satisfy;  these 
bonds  to  have  yearly  coupons  attached. 

"  ao.  Preferred  stock,  m  respect  of  which 
two  dollars  gold  per  share  has  been  paid  or  may 
be  paid,  and  common  stock,  in  respect  of  which 
four  dollars  gold  per  share  has  been  or  may  be 
paid,  may  be  exchanged  share  for  share,  but 
in  conformity  with  and  sublect  to  the  said  trust 
for  voting,  for  new  stock  of  like  dan,  without 
any  liability  to  make  any  further  payment  in 
respect  of  such  new  stock;  but  no  income  bonds 
or  other  obligation  or  security  shall  be  issued 
or  deliyered  In  respect  of  such  reduced  pay- 
ments. 

«  21.  •  *  *;  and  all  payments  made  or  to  be 
made  in  respect  of  old,  preferred  or  common 
stock  shall  be  deemed  to  be  in  consideration  of 
the  concessions  and  agreements  made  by  the 
holders  of  the  said  first  and  second  consoUoated 
mortgage  and  gold-conyertible  bonds,  the  avail- 
able funds  resulting  from  such  concessions  be- 
ing used  for  the  improvement  or  increase  of  the 
property  of  the  new  Company. 

'<  22.  The  stock  of  the  new  Company,  both 
common  and  preferred,  not  requiied  lor  ex- 
change as  above  provided,  may,  with  the  con- 
sent of  the  parties  of  the  first  part,  but  not 
otherwise,  be  issued  and  disposed  of  by  the 
Company  for  its  own  benefit,  at  such  rates  and 
upon  such  terms  as  to  the  said  Company  may 
seem  proper.  All  moneys  which  have  been 
or  may  hereafter  be  paid  m  respect  of  stock  as 
above  set  forth,  and  which  shall  not  be  required 
for  the  purpose  of  carryinff  into  execution  this 
plan  and  agreement,  shall  l)e  expended  for  the 
benefit  of  said  new  Company,  or  in  the  im- 
provement or  increase  of  its  property,  under 
the  direction  of  the  parties  of  the  m^stpart,  and 
any  balance  not  so  expended  shall  be  paid  over 
to  the  said  new  Company." 

The  property  and  nanchises  in  question  were 
sold  under  de(»ees  of  foreclosure  on  the  24th  of 
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April,  1878,  and  were  parchased  bv  the  trustees, 
suDject  to  the  before  mentioned  six  mortgages. 
Immediately  thereafter,  on  April  26, 1878,  tbe 
purchasing  committee  and  their  associates  or- 
ganized the  New  York*  Lake  Erie  and  Western 
Kailroad  Company,  in  conformity  with  statutes 
providing  for  the  reorganization  of  railroads 
sold  under  mortgage,  and  for  the  formation  in 
such  cases  of  new  companies.  Laws,  K  Y.  1874, 
chap.  480;  M.  1876,  chap.  446.  The  provisions 
of  the  before  mentioned  plan  and  agreement 
were  set  out  in  the  sfdcles  of  assodauon.  On 
the  9th  of  December,  1880,  the  board  of  di- 
rectors submitted  to  shareholders  and  bond- 
holders a  report  of  the  operations  of  the  new 
Company  for  the  fiscal  year  ending  September 
80, 1880,  from  which  it  appears  that  the  noss 
earnings  for  that  year  were  fl8,698,iaB.86, 
while  operating  expenses  were  $11,648,925.85, 
leaving  |7,049,188.61  as  "  net  eamhigs  from 
traffic.^'  To thissumthereportadds $788,956.65 
"as  earnings  from  other  sources,"  making 
$7,888,140.16  as  the  total  earnings  for  the  year 
in  question.  From  the  hist  sum,  $6,042,519.45 
were  deducted  for  "  interest  on  funded  debt, 
rentalB  of  leased  lines  and  other  charges," 
leaving,  in  the  language  of  the  report,  "  a  net 
profit  from  the  operationB  of  the  year  of 
$1,790,620.71."  Referring  to  the  latter  sum, 
the  report  continues:  "  Tms  amount,  together 
with  $787,119.84  received  during  theyear  from 
the  assessments  paid  on  ^  stock  or  the  Erie 
Railway  Company,  has  been  applied  to  the 
building  of  double  tra^,  erection  of  buildings, 
providing  additional  equipment,  arauiringand 
construcung  docks  at  Buffalo  and  Jersey  City, 
and  to  the  addition  of  other  improvements  to 
the  road  and  property." 

The  theory  of  the  present  suit  Is  that  the 
sum  of  $1,790,620.71— ascertained  to  be  the 
"net  profit"  derived  from  the  operations  of  the 
Company  for  the  fiscal  year  ending  September 
80, 1880,  after  paying  operating  expenses  and 
fixed  charges— constituted  a  fund  applicable, 
primarily,  to  the  payment  of  a  6  per  cent  divi- 
dend upon  prefened  stock.  The  use  of  that 
fund  for  any  other  purpose  was,  it  is  didmed, 
a  breach  of  trust  on  the  part  of  the  Company 
and  a  violation  of  rights  secured  to  preferred 
stockholders,  bothbv  the  plan  and  agreement 
of  December  14, 1877,  and  by  the  Company's  ar- 
ticles of  association.  Onthedaythediiecton 
made  their  report  to  shareholders,  they  declared, 
by  resolution,  that  In  the  then  condition  of  the 
CTompany's  property  they  did  not  "deem  it 
wise  or  expedient  to  declare  a  dividend  upon 
its  preferred  stock."  It  also  clearly  appears 
in  evidence  that  the  eamingB  for  the  year  in 

Suestion,  after  paying  openSing  expenses  and 
xed  charges,  together  with  the  amount  real- 
ized from  assessments  paid  on  stock*  were,  in 
good  faith,  used  in  improving  the  Company's 
road  and  other  property;  that  these  improve- 
ments were  in  pursuance  of  a  general  plan 
marked  out  pending  negotiations  for  reorganiza- 
tion; that  the  estimate  of  their  extent  and  cost 
was  made  with  reference  to  a  general  under- 
standing that  they  would  be  conmienced  and 
carried  to  completion  as  rapidly  as  possible 
with  money  denved  from  assessments  on  stock- 
holders, from  concessions  of  hiterest  by  bond- 
holders, from  earnings  of  the  Company,  and 
from  other  sources;  that  the  capacity  of  the 
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CkMnpaaj  to  make  eaniingB  with  less  cxpente 
fhaa  formerlj  in  proportioii  toseryioe  nmaered 
and  therefore  its  ability  to  earn  the  nee  profit 
whichit  did  in  1880,  was  due  to  the  bettered 
oondilion  of  the  road  and  its  eqoipment  aris- 
ing  from  these  improvements,  ''tnas,  in  the 
increase  of  traffic,  and  in  the  reduction  of  ex- 
penaes,  producing  this  result  of  $1,790,620.7^ 
The  testimony  of  Mr.  Jewett,  the  president  of 
the  Company,  which  is  uncontradicted  by  any 
evidence  in  the  record,  is  that  the  use  of  that 
fond  in  the  way  in  which  it  was  applied  was 
imperatively  demanded  by  the  interests  as  well 
of  creditors,  shareholders,  and  bondholders,  as 
of  the  public.  In  answer  to  the  question, 
whether  these  ejroenditures  increased  the  earn- 
ing capacity  of  the  road  and  diminished  reU^ 
tiYdy  the  expense  of  doing  bwdness,  he  said : 
"In  my  Judraenl  if  these  improvements  had 
not  beoi  made,  and  most  judiciously  made,  the 
Ck>mpany  could  not  have  naid  its  fixed  charges; 
it  wntld  have  again  gone  tnto  lankruptey  and 
(he  entire  interut  ^  the  etoekhMere  been  de- 

liie  court  below  adjudsed,  in  effect,  that  the 
lig^t  to  a  dividend,  for  the  year  ending  Sep- 
tember 80, 1880,  payable  out  of  the  "net  profit" 
aiising  from  the  operations  for  that  period, 
was  absolutely  secured  to  preferred  stockhold- 
eiB  both  br  the  plan  and  agreement  and  by  the 
articles  of  asaodation.  Such,  it  held,  was  the 
contract  between  the  Company  and  the  pre- 
ferred stockholdera,  which  the  court  was  not  at 
liberty  to  disr^ard.  This,  in  our  Judgment, 
is  an  erroneous  Interpretation  of  both  the  agree- 
ment and  the  Company's  charter.  There  is 
nothing  in  the  language  of  either  necessarily 
deprivmg  the  directors  of  the  diacretion  with 
which  managing  agents  of  corporations  are 
Qsoally  inverted  wh^  distributing  the  earnings 
(rf  property  committed  to  their  hands.  As 
was  aaid  by  the  court,  in  ClearwOer  v  Mare- 
diih,  1  Wan.  25,  40  [68  U.  8.  bk.  17,  L.  ed. 
004,  608],  "  When  any  person  takes  stock  in  a 
raOioad  corporation  he  has  entered  into  a  con- 
tract with  the  company  that  his  interests  shall 
be  subject  to  the  direction  and  control  of  the 
proper  authorities  of  the  corporation  to  accom- 
pUah  the  object  for  which  the  company  was 
organized."  The  directors  of  such  corpora- 
tirais,  having  opportunities  not  ordinarily  pos- 
aeBsed  by  others  of  knowing  the  resources  and 
condition  of  the  property  under  their  control, 
are  in  a  better  position  than  stockholders  to  de- 
termine whether,  in  view  of  the  duties  which 
the  corporation  owes  to  the  public,  and  of  all 
itsUabuitiea,  it  will  be  prudent  in  any  particu- 
lar year  to  declare  a  dividend  upon  stock. 
While  their  anthori^  In  respect  of  these  mat- 
ters may,  of  oouiae,  be  controlled  or  modified 
bv  the  Company's  charter,  and  whfle  the  power 
of  the  courts  may  be  invoked  for  the  protection 
of  stockholdera  against  bad  fidth  upon  the  part 
of  the  directors,  we  should  hesitate  to  assume 
that  either  the  Lesialature  or  the  parties  in- 
tended to  deprive  fine  corporation,  by  its  man- 
r  I,  of  the  power  to  protect  the  interests  of 
including  the  public,  by  usfai^  earnings 
when  necessary,  or  when,  in  good  f  aiui,believea 
to  be  necessary,  for  the  preservation  or  im- 
provement of  the  property  intrusted  to  its  con- 

The  claim  of  the  appellees  is  based  mainly 
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on  the  thirteenth  article  of  the  agreement  of 
1877.  It  is  contended  that,  as  the  noncumu- 
lative  dividends  to  which  preferred  stockhold- 
ers were  entitled  was ''  dependent  on  the  profits 
of  each  particular  year,  as  dedaied  by  the 
board  of  directon,"  the  intention  was  to  re- 
quire the  dechiration  and  payment  of  a  divi- 
dend in  every  year  when  it  shouhl  be  officially 
declared  that  tiiere  were  net  profits  from  tbie 
operations  of  that  year. 

It  la  not  without  significance  that  the  words 
just  quoted  from  the  preliminary  agreement  for  [805] 
organization  are  omitted  from  that  paragraph  of 
the  articles  of  association  which,  m  obedience 
to  the  requirement  of  the  statute  (Laws,  1876, 
chap.  446,  §  1,  subd.  d),  specifies  the  rights  of 
each  class  of  stockholders.  That  paragraph 
provides  that  the  holders  of  preferred  stock 
shall  be  entitled  to  "  noncumulative  dividends 
at  the  rate  of  6  per  cent  per  annum  in  pref- 
erence to  the  payment  of  any  dividend  on 
common  stock.^  The  omission,  in  that  con- 
nection, of  the  words  "  but  dependent  on  the 
profits  of  each  particular  year,  as  declared  by 
the  board  of  directors/'  gives  some  force  to  tlie 
suggestion  of  counsel  that  the  contemporaneous 
construction  of  those  words  by  the  parties  was, 
that  they  conferred  no  such  right  upon  pre- 
ferred stockholders  as  they  now  claim.  Inde- 
pendentiy  of  this  view,  we  are  of  opinion  that 
the  contention  of  appellees  is  not  sustained 
by  a  reasonable  construction  of  the  agreement 
That  instrument  did.  Indeed,  provide  for  pre- 
ferred shareholders  beinff  paid  a  dividend  of  6 
per  cent  before  any  divideDd  was  paid  to  com- 
mon shareholders.  But  it  was  not  intended  U> 
confer  upon  the  former  an  absolute  right  to  a 
dividend  in  any  particular  year.,  dependent 
alone  on  the  fact,  or  the  official  ascertainment  of 
the  fact,  that  there  were  profits  in  that  year,  after 
paying  operating  expenses  and  fixea  charges. 
The  words  of  the  thirteenth  article  *'  as  de- 
clared by  the  board  of  directors  "  do  not  qual- 
ify the  words  ''dependent  on  the  profits  for 
each  particular  year."  They  shoula  rather  be 
read  in  connection  with  the  prM^eding  words, 
"noncumulative  dividends,  at  the  rate  of  o 
per  cent  per  annum,  in  preference  to  the  pay- 
ment of  any  dividend  on  the  common  stock." 
Preferred  stockholdera  of  the  old  company,  re- 
ceiving in  exchange  preferred  stock  in  the  new 
Company,  did  not  thereby  become  crediton  of 
the  latter.  Their  payments  on  account  of  old 
stock  were  in  consideration  of  the  concessions 
and  agreements  made  by  bondholders^  In  cer- 
tain curcumstances  they  also  received  income 
bonds.  Thev  were  stockholders  in  the  old  cor- 
poration, ana  they  held  that  relation  to  the  re- 
organized Company.  What'was  stipulated  to 
be  paid  to  them  as  nolders  of  preferred  stock  hi 
tiie  new  Company  was  not  a  debt,  payable  in 
every  event  out  of  the  general  funds  of  the 
Corporation,  but  a  dividend,  "  as  declared  by  [306] 
the  Doard  of  dhrectors,"  and  payable  out  of 
such  portion  of  the  profits  as  should  be  set 
apart  lor  distribution  among  shareholders;  non- 
cumulative,  because,  "  dependent  on  the  profits 
of  each  particular  year,"  and  not  to  be  fastened 
on  the  profits  of  succeeding  years.  That  the 
parties  contemplated  a  dedaration  of  a  divi- 
dend, and  not  a  mere  statement  of  net  profits 
during  a  designated  period,  h  made  evident  by 
the  requirement  that  "  dividends  '^  to  preferred 
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stockholden  should  be  paid  *'  in  preferenco  to 
the  paymimt  of  any  diiddend  on  the  common 
stock.  ^  This  language  is  not  consistent  with 
the  theoiT  that  the  holders  of  preferred  stock 
were  entitled  to  6  per  cent  thereon  Pimply  be- 
cause there  were  profits,  and  irrespective  of  any 
declaration  of  a  divideDd.  A  declaration  of 
profits,  as,  in  itself,  and  without  further  action 
by  the  directors,  entitling  shareholders  to  divi- 
dends, is  unknown  in  the  law  or  in  the  prac- 
tice of  coiporations.  Dividends  are  "declared" 
by  some  formal  act  of  the  corporation;  the 
question  whether  there  are  or  are  not  profits 
being  settled  entirely  by  the  accounts  of  the 
company  as  kept  by  subordinate  officers,  not  by 
the  mere  statement  of  directors  as  to  what  ap- 
pears upon  its  books. 

A  different  view  would  lead  to  results  which 
sound  policy  would  seem  to  forbid,  and  which, 
therefore,  it  is  not  to  be  supposed  were  contem- 

Elated  by  the  parties.  For,  if  preferred  stock- 
olders  become  entitled  to  dividends  upon  a 
mere  ascertainment  of  profits  for  a  particular 
year,  the  duty  of  the  company  to  maintain  its 
track  and  cars  in  such  condition  as  to  accom- 
modate the  public  and  provide  for  the  safe 
transportation  of  passengers  and  freight  would 
be  subordinate  to  their  right  to  pavment  out  of 
the  funds  remaining  on  hand  after  meeting 
current  expenses  ana  fixed  charges.  Indeed, 
there  is  some  ground  to  contend  that,  according 
to  appellees'  interpretation  of  the  charter,  the 
directors  were  not  at  liberty,  in  any  year  when 
the  current  receipts  were  in  excess  of  operating 
expenses,  to  pay  even  interest  on  funded  debt, 
or  rentals  of  leased  lines,  before  paying  a  divi- 
dend on  preferred  stock.  We  are  of  opinion, 
that  while  the  M;reement  of  1877  and  the  arti- 
cles of  association  sustain  ttie  claim  of  pre- 
ferred stockholders  to  a  6  per  cent  dividend  in 
advance  of  common  stockholders,  the  former 
are  not  entitled,  of  right,  to  dividends^  payable 
out  of  the  net  profits  accruing  in  any  particu- 
lar year,  unless  the  directors  of  the  Company 
formally  declare,  or  ought  to  declare,  a  divi- 
dend payable  out  of  sucn  profits;  and  whether 
a  dividend  should  be  declared  in  any  year  is  a 
matter  belonging  in  the  first  instance  to  the  di- 
rectors to  determine,  with  reference  to  the  con- 
dition of  the  Company's  property  and  affairs 
as  a  whole.  As  the  evidence  shows  that  the 
profits  for  the  year  ending  September  80, 1880, 
were  applied  to  objects  that  were  legitimate 
and  proper,  and  as  the  condition  of  the  Com- 
pany was  not  such  as  to  make  the  declaration 
of  a  dividend  a  duty  upon  the  part  of  the  di- 
rectors, we  perceive  no  ground  upon  which 
the  claim  of  the  appellees  can  be  sustained. 

Attention  is  called  by  counsel  to  t^e  language 
of  the  nineteenth  article  of  the  plan  and  agree- 
ment of  reorganization,  as  throwing  some  light 
on  the  true  interpretation  of  the  thirteenth  ar- 
ticle. We  do  not  think  that  that  article  aids  the 
contention  of  appellees.  The  noncumulative 
income  bonds,  provided  for  in  the  nineteenth  ar- 
ticle, were  to  bear  6  per  cent  interest,or  such  less- 
er rate,  **  for  any  fiscal  year,  as  the  net  eam- 
nin^  of  the  Company  for  that  year,  as  decliued 
by  the  board  of  directors  and  applicable  for  the 
purpose,  shall  be  sufficient  to  satisfy."  Bo  far 
from  these  words  aiding  the  contention  of  appel- 
lees, they  tend  to  show  that  the  directors  had  the 
right  to  detennine  whether  the  condition  of  the 
t6S 


Company  did  not  require  a  reduction  of  the  in-  ! 

terest.  Such,  we  think,  is  the  meaning  of  the 
words  '^and  applicable  for  the  purpose."  The 
applicability  of  net  earnings  lor  interest  on  ' 

such  income  bonds  could  only  be  determined 
by  them.  ' 

A  case  very  much  resembling  this  is  8t.  John 
V.  £hrie  B.  (h.,  22  WalL  18«,  147  [89  U.  S.  bk.  ' 

22,  L.  ed.  748-746].  Certain  creditors  of  that 
company  received  preferred  stock,  in  lieu  oi 
payment  of  their  debts,  under  a  clause  of 
Its  charter  providing  that  such  stock  should  be 
entitled  "to  preferrSl  dividends  out  of  the  net 
earnings  of  said  road  (if  earned  in  the  current 
year,  but  not  otherwise),  not  to  exceed  7  per 
cent  in  any  one  year,  payable  semi-annual- 
ly, after  payment  of  mortgage  interest  and  de-  [808]  < 
layed  coupons  in  full."  A  preferred  stock- 
holder soufi;ht  by  suit  to  enforce  full  payinent 
of  his  dividends  from  the  net  earnings,  prior  to 
any  payment  on  account  of  new  leases  of  roads, 
or  of  debts  subsequently  contracted  for  borrow- 
ed money  used  in  the  repair  and  equipment  of 
the  road,  in  paying  rent  on  leased  fines,  and 
interest  on  the  money  so  borrowed.  The  cir- 
cuit court  (10  Blatchf.  271)  said:  "What  it 
(the  stock)  is  entitled  to  is  'dividends,'  and  only 
'dividends,'  and  they  are  of  a  defined  and  spe- 
cial character.  It  is  entitled  to  nothing  else.  It 
has  no  privilege  or  priority  by  reason  of  being 
preferred  stock,  except  in  reference  to  stock 
^at  is  not  so  preferrdt,  that  is,  common  stock. 
In  reference  to  such  common  stock  the  preferred 
stock  is  entitled  to  its  .^a)ecified  preferential 
dividends,  and  is  not  entitlecl  to  anything  else 
in  reference  to  anvthing."  Upon  appeal  to  this 
court  it  was  held  that  the  suit  could  not  be 
maintained;  that  the  takers  of  the  preferred 
stock  had  abandoned  their  position  as  creditors 
and  assumed  that  of  stockholders,  in  which 
capacity  they  could  daim  dividends  only 
when  they  were  declared  or  should  be  declared; 
that  they  were  only  entitled  to  dividends 
out  of  the  net  eaminn  of  the  principal  road 
and  its  adjuncts  accruing  in  the  current  year; 
that,  as  the  company  had  not  agreed  to  be 
limited  in  the  exercise  of  its  faculties  and 
franchises,  it  had  the  right  to  conduct  its  oper- 
ations in  good  faith  as  it  might  see  fit;  and 
that  the  materials  for  the  computation  of  its 
net  earnings  in  any  particular  year  were  to 
be  derived  from  all  of  its  operations,  viewing 
its  business  as  a  unit,  and  not  from  a  part  of  its 
operations,  or  without  reference  to  tne  neces- 
sary and  legitimate  purposes  to  which  its  cur- 
rent receipt  might  be  applied  for  the  benefit  of 
all  interested  in  the  property.  These  princi- 
ples were  again  applied  in  the  analogous  case 
of  Warren  r.  King,  108  U.  S.  889  [Bk.  27,  L. 
ed.  7601.  See  also  Union  Pac,  R  R  Co.  r. 
U.  8.  99  (J.  S.  402  [Bk.  26,  L.  ed.  274];  Bar^ 
nard  y.  Vermont  d  Maes.  R  R,  Co.  7  Allen, 
521;  WiUieton  v.  Mich.  8,dKI.RR.  Cb.13  Al- 
len. 400;  Chaffee  v.  Rutland  RR  Ob.,  65  Yt. 
110;  Tafl  y.  jSMf^vrf,  P.dF.RR  0^.8  R  L 
8J0;  Elkine  y.  Camden  d  AOantie  R  RCo.  86 
N.  J.  Eq.  238;  Loekhart  y.  Van  Aletyne.  81  Miclu  rSCM 
76;  OukerY.  Reno  Real  Eet.  Co,  91  Pa,  867.         ^^^ 

The  views  we  have  expressed  are  not  incon- 
sistent with  the  adjudged  cases  upon  which  ap> 
pellees'  counsel  oiieny  rely.  A  brief  refer- 
ence to  some  of  them  will.be  sufildent  In 
Dent  y.  London  Tramway  Ch.  16  Oh.  Div.  844, 
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decided  by  Sir  Gmr9$  JesKl,  Master  of  fbe 
BoUs,  at  special  tenn,  the  company  increased 
its  capital  stock  by  an  issue  of  shares  of  the 
same  denomination  as  the  prior  shares,  "bear* 
ing  a  pfeferential  dividena  of  6  per  cent  per 
aimam  over  the  presentshares  of  the  company, 
dependent  upon  the  profits  of  the  particular 
year  only.**  There  fhe  quertion  was  whether 
tiie  company  was  bound  to  pay  pref  ened  stock- 
holders the  amount  of  a  dmdaid  declared  for 
the  half  year  ending  December  81,  1878.  but 
which  it  nas  refusedto  pay,anda]so  a diyidend 
for  the  year  1879,  which,  it  is  to  be  inferred 
from  the  report  of  the  case,  ought  to  have  been 
decUtred.  The  precise  point  determined  is 
shown  in  these  remarks  of  the  court:  "The 
argument  of  the  company  amounts  to  this,  that 
basmuch  as  they  haye  improperly  paid  to  their 
ordinary  slflireholders  yery  large  sums  of  mon- 
ey whi&  did  not  belons  to  them,they, the  com- 
pany, are  entitled  to  make  good  that  deflden<^ 
by  taking  away  the  fund  available  for  the  prei- 
erenoe  shareholders,  to  an  amount  required  to 
put  the  tramway  in  proper  order.  When  the 
argument  is  stated  in  that  way,  it  Is  clear  tl  at 
it  cannot  be  sustained.  The  comnany  either 
have  a  right  to  recover  back  from  the  ordinary 
shareholders  any  sums  overpaid,  or  not  If  they 
have  a  ri«^t,  they  must  recover  them;  if  they 
have  no  right  to  recover  them,  a  fortiori  they 
have  no  right  to  recover  them  from  the  prefer- 
ence shar^olders,  and,  of  course,  still  less  right 
to  take  away  the  dividends  from  the  preference 
shardiolders." 

It  is  scarcely  necessary  to  say  that  the  pres- 
ent case  is  entirely  different  from  the  one  de- 
eded by  the  Enghsh  court  No  question  was 
raised  in  the  latter  as  to  the  authority  and  dis- 
creticm  of  directors  to  use  earnings  for  the  im- 
provement of  tbe  corporate  property  from  year 
to  year.  In  vm^  in  effect,  a  contest  simply  be- 
tween preferred  and  common  stockholders. 
The  only  point  decided  was  that  the  payment 
of  large  sums  of  money  to  common  stockhold- 
ers, vriiich  aliould  have  been  used  in  the  repair 
of  the  tramway,  was  not  a  valid  ^und  for  re- 
fusing to  pay  preferred  stockholders  divideDds 
to  which  they  were  entitled.  To  withhold  div- 
idends from  preferred  stockholders,  in  order  to 
make  good  a  deficiency  caused  by  payments  to 
common  shareholders  which  ou^t  not  to  have 
been  made,  was  practicaUy  to  destroy  the  right 
of  preference.  A  difTerentdedsiou would  have 
made  the  preferred  sharehold^^  p«iy  what  the 
company  should  have  cecoveml  ^om  the  com- 
mon stockholders  by  suit. 

The  case  of  RichardiOi*  v.  Vermont  db  Mass,  R. 
R.  Co.4/^  Yt.  613,  is  also  reliedupon  to  support 
the  decree  below.  There  the  question  was  as 
to  the  right  to  recover  interest  dividends  on 
stock,  to  be  paid  in  full  at  a  specified  date,  if 
there  was  then  suffident  money  in  the  com- 
pany's treasury.  If  there  was  not  enough  for 
that  purpose,  then  as  much  should  be  paid  as 
the  amount  in  the  treasury  justified,  the  bal- 
ance When  the  treasurer  was  able  to  make  pay- 
The  defense  was  that  there  was  an  ade- 


quate remedy  at  law  and  that  the  stock  certifi- 
cates were  void.  The  certificates  were  held  to 
be  vaUd,  the  right  to  resort  to  equity  was  sus- 
tained, and  the  company  was  required  to  pay. 
The  vital  f  net  in  that  case  distinguishing  it  from 
this  one  is  that  the  company  substantially  ad- 
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mltted  that  it  had  funds  applicable  to  the  pay* 
ment  of  the  claims,  if  they  should  be  held  to  oe 
valid.  Some  of  the  general  observations  of  the 
court  seem  to  be  in  accord  with  the  views  we 
have  expressed.  "The  mere  fact,"  the  court 
said,  "dt  the  corporation  having  funds  in  its 
tressury  sufficient  in  amount  to  pay  the  orators, 
would  not  be  sufficient  to  show  the  ability  of 
the  corporation  contemplated  in  the  vote  and 
certificates.  That  ability  must  consist  of  a  fund 
adequate  not  only  for  the  payment  of  the  cUims 
of  the  plaintiffs  m  the  cause,  but  for  the  pay- 
ment of  all  other  stockholders  having  like 
claims;  and  must  be  a  surplus  fund  over  and 
above  what  is  requisite  for  the  payment  of  the 
current  expenses  of  the  business,  tor  discharg- 
ing its  dunes  to  creditors,  and  over  and  above 
what  reasonable  prudence  would  reguhre  to  be 
kept  in  the  treasorv  to  meet  the  accidents,  risks 
and  contingencies  incident  to  the  business  of 
operating  the  railroad.  In  other  words,  there 
must  be  such  pecuniary  ability  as  would,  but 
for  the  obligation  to  pay  this  interest.  Justify 
the  payment  of  a  dividend  to  stockholders." 

0ur  attention  is  also  called  to  tht»  case  of 
Boirdman  y.  JL  8,  A  M.  8.B,€h.Si  N.  Y. 
167.  But  it  has  no  direct  bearing  on  the  ques- 
tions before  us.  It  only  decides  that  the  divi- 
dends provided  for  in  the  contract  there  in  ques- 
tion were  not  only  to  be  preferred,  but,  being 
guarantied,  were  cumulative,  and  a  specific 
charge  upon  the  accruing  profits,  to  be  paid  as 
arrears,  before  any  other  dividends  were  paid 
on  the  common  stock.  "The  doctrine,"  said 
the  court,  "that  preference  shareholders  are  en- 
titled to  be  first  paid  the  amount  of  dividends 
guarantied,and  of  all  arrears  of  dividends  or  in- 
terest, before  the  other  shareholders  are  entitled 
to  receive  anything;  and,  although  they  can  re- 
ceive no  profits  wnere  none  are  earned,  yet  as 
soon  as  there  are  any  profits  to  divide  they  are 
entitled  to  the  same,  is  fully  supported  by  au- 
thority." It  thus  appears  that  that  was  a  con- 
test between  preferriad  and  common  stockhold- 
ers. No  questions  arose  as  to  whether  the  com- 
pany, under  the  drcumstanoes,  could  or  could 
not,  in  their  discretion,  have  withheld  a  declara- 
tion of  dividend. 

Without  further  discussing  the  questions  in- 
volved or  suggestinff  other  grounds  upon  which 
our  conclusion  migut  rest,  we  are  satisfied  that 
the  complainants  are  not  entitled  to  recover. 

The  decree  U  renerud  and  ths  eaute  U  remand- 
ed, toithdireetione  to  dismiia  the  bill. 
O^ruecopy.    Test: 

James  H.  HoKenney,  Clerk,  Sup.  Court,  U.  8. 


CHARLES  H.  HAPGOOD  bt  al.,  Appte.,   [226] 

HORACE  L.  HEWITT. 

(See  S.  a  Beporter'B  ed.  2aS-234.) 

Invention  by  evrvpUyye^— right  of  employer  touee, 
after  patent  imied  to  employeo-^mplied  U- 
eenee  of  ernjdoyer,  not  trane/erable. 

Upon  a  bill  filed  by  an  aasiirnee  affainst  a  former 
employee  of  the  asBifirnor  for  the  purpose  of  oonw 
pelhxur  the  transfer  of  a  patent  for  an  article 
hi?^ied  by  the  employee  while  at  work  for  the  an- 
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Bignor.  and  to  enJoln  any  aotton  at  Uw  or  in  aqnltj 
for  Inningement.  held: 

1.  That  under  the  contract  of  emploTnient  the 
employee  waa  not  expressly  required  to  exerdee 
his  Inventiye  skill  for  the  benefit  of  his  employer, 
and  that  at  best  the  employer  had  a  mere  license 
to  use  the  inyentlon. 

2.  That  such  a  naked  license  did  not  psas  by  the 
employer's  asslfirnment. 

S.  That  a  court  of  equity  would  not  interfere  to 
enjoin  a  pending  or  threatened  suit  at  law  to  which 
there  existed  a  perfect,  legal  defOnse. 

[No.  88J 
Argued  Nao.  10, 11, 1886.  jUscided  iVbo.  99,1886. 

A  PPEAL  from  the  Circuit  Court  of  the  United 
Ix.  States  for  the  District  of  Indiana.  Affirmed, 

The  case  is  stated  by  the  court 

Messrs,  E.  W.  Pattiaon  and  ISFefwian  Orans, 
for  appellants: 

1.  Under  the  facts  alleeed  in  the  amended 
bill  the  corporation  of  EStpgood  &  Company 
was  the  equitable  owner  ox  the  patent  issued 
to  the  defendant. 

McOlurgY.  Kingsland,  1  How.  203  (42  U.  S. 
bk.  11,  L.  ed.  102):  WilkiniY.  Bpafford,  18 Pat 
Off.  Gaz.  675;  Whiting  y.  Oraoes,  18  Pat  Oif. 
Qaz.  455;  OonHnentaiWindmiU  Cb.T.  Empire 
Windmia  Co.  SBlatchf.  295;  S.  0. 4  Fish.  Pat. 
Cas.  428;  Oow&rY,Andreie,  59CaL  119;  QrumUy 
Y.  ir«»,44Mo.444. 

2.  If  the  right  which  accrued  to  Hampod  & 
Company  was  only  a  license,  that  is  sufficient  to 
support  the  suit  instituted  b)r  the  trustees. 

8.  Such  license  is  transmissible  to  the  new 
corporation,  the  Hapeood  Plow  Company. 

Brooks  V.  Byam,  2  Btoiy,  525;  Curt  Pat.  4th 
ed.  218;  WUson  y.  BMly,  5  McLean,  1;  Goodyear 
Y.  Oong.  Rvhber  Oo.  8  Blatchf.  449;  GoffY.  Ober- 
<«ujr«r,8Phil.  71. 

4.  AppeUants  have  no  adequate  remedy  at 
hiw,  and  the  case  as  piresented  by  the  bill  falls 
within  the  equity  Jurisdiction  of  the  court 

1  Stoiy,  Eq.  Jur.  689, 708;  Hartford  y.  Chip- 
man,  21  Conn.  488;  Barber  y.  Barber,  21  How. 
592  (62  U.  S.  bk.  16,  L.  ed.  229). 

Messrs.  E.  E.  Wood  and  Edward  Bojd* 
for  appellee. 

Mr.  Justice  Blatehford  deliyered  the  opin- 
ion of  the  court: 

This  is  a  suit  in  equity  brought  in  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Indiana,  by  Charles  H.  Hapgood,  James  H. 
Hesse,  and  John  Packer,  trustees  of  Hapgood 
&  Company,  a  dissolyed  Missouri  corporation, 
and  the  Hapgood  Plow  Company,  an  Illinois 
corporation,  against  Horace  L.  Hewitt.  The 
main  object  of  the  suit  is  to  obtain  from  Hewitt 
the  transfer  of  letters  patent  granted  to  him  for 
an  inyention.  The  defendant  interposed  a  gen- 
eral demurrer  to  the  bill,  for  want  of  eqiuty. 
The  circuit  court  sustained  the  demurrer  and 
dismissed  the  bill  {Hapgood  y.  Hewitt,  11  Biss. 
184),  and  the  trustees  haye  appealed  to  this 
court 

The  material  auctions  of  the  bill  are  asfol 
lows:  The  Missoun  corporation  was  in  exist- 
ence from  before  August  1, 1878,  to  Januair  1, 
1880,  when  it  was  dissolyed.  At  the  ktter  date 
the  three  trustees  constituted  its  board  of  di- 
rectors, and  Hapcood  was  president.  Byyirtue 
of  the  laws  of  Missouri,  Hapgood  and  the 
other  two  persons  became  trustees  of  the  cor- 
poration, with  power  to  settle  its  affairs  and 
recoyer  the  deblB  and  property  belonging  to  it 


Himgood  was  the  president  of  the  corporation 
dunng  its  enthre  existence,  and  had  the  control 
and  management  of  its  liusmess.  All  the  offi- 
cers and  employes  were  under  his  direction. 
He  had  power  to  hire  and  discharge  all  agcnta 
and  employ  &  of  eyeiy  erade,  to  determine  the 
classes  and  Mods  of  gooos  that  should  be  manu- 
factured, and  the  general  way  in  which  the 
business  should  be  conducted.  The  corporation 
employed  a  large  number  of  manual  laborers, 
and  yarious  employes  of  higher  grades,  among 
them  a  superintendent,  a  secreta^,  a  foreman, 
and  a  trayeling  salesman,  all  of  whom  had 
charge  of  different  departments,  but  were  un- 
der the  control  and  direction  of  the  president 
as  chief  executiye  officer.  The  duties  of  the 
superintendent  weve  to  haye  general  charge  of 
the  manufacturing  department,  subiect  to  the 
discretion  of  the  president,  and  to  aeyise  and 
ffet  up  such  new  deyices,  arrangements  and 
improyements  in  the  plows  manufactured  aa 
should  adapt  them  to  the  market,  and  as  should 
be  needed  from  time  to  time  to  suit  the  wants 
of  customors.  Shortly  before  August  1, 1878, 
Hewitt  represented  to  the  corporation  that  he 
was  a  man  of  large  exx)erience  in  mechanical 
pursuits;  that  he  had  been  for  seyeral  yean 
immediately  preceding  engaeed  with  Ayery  ft 
Sons,  plow  manufacturers  In  LouisyiUe,  and 
had  been  since  1868  familiar  with  the  manu- 
facturing of  plows  and  agricultural  imple- 
ments; that  he  had  been  instrumental  in  deyis- 
ing  and  getting  m>  the  best  plows  manufact- 
ured by  Ayery  &  Sons;  that  the  most  yaluable 
improyements  in  the  plows  manufactured  by 
them  had  been  deyised  by  him  and  adopted  at 
his  suggestion  and  instifration;  that  since  1869 
he  had  giyen  his  undiyided  attention  to  the 
manufacture  of  plows,  and  understood  thor- 
oughly the  different  kinds  of  plows  in  the  mar- 
ket, and  the  classes  of  plows  needed  for  the 
trade;  and  that  he  could  and  would  giye  to  any 
manufacturer  who  should  secure  ms  seryices 
the  benefit  of  his  experience  in  deyising  and 
making  improyements  in  the  plows  manufact- 
ured. In  consequence  of  these  representa- 
tions and  reljing  upon  them,  the  corporation 
employed  Hewitt  to  deyote  his  time  and  senrioes 
to  getting  up,  improying  and  perfecting  plows 
ana  other  goods,  and  to  introducing  tl^  same; 
and,  that  he  might  be  more  fully  identified 
with  the  corporation,  he  purchased  one  share 
of  Its  stock,  and  was  elected  yice  president 
At  some  time  in  1874,  Hewitt  increased  his  in- 
terest in  the  company  by  purchasing  one  half 
of  the  shares  owned  by  the  president.  As  a 
part  of  the  same  transaction,  it  was  agreed  be- 
tween Hewitt  and  the  corporation  VobX  tiom 
that  date  HewiU  should  fill  the  position  of 
superintendent  of  the  manufacturing  depart- 
ment, and  as  such,  not  only  exercise  a  genera) 
supervision  oyer  that  department,  subject  to 
the  president,  but  also  deyote  his  time  and  sery- 
ices to  devising  improyements  in,  and  gettinir 
up  and  peif  ectmg,  plows  adapted  to  the  genenS 
tnule  of  the  corporation.  He  accepted  the  po- 
sition and  held  it  until  the  fall  of  1877,  wheD 
his  connection  with  the  corporation  ceased. 
He  agreed,  in  such  new  position,  to  use  his  best 
efforts,  and  deyote  his  knowledge  and  skill,  in 
devishig  and   makine  improyements  in  th» 

glows  manufactured  by  the  corporation,  and 
I  getting  up  and  perf ecttug  plows  and  other 
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agiicultaTal  implements  adapted  to  its  trade. 
In  view  of  the  expected  value  of  his  services  in 
this  latter  direction,  the  corporation  was  induced 
to  pay  him,  and  did  pay  him,  a  salary  of  $3,000 
a  year.  It  was  manaiacturinga  plow  known  as 
a  sulky  or  riding  plow,  so  arranged  that  the 
plow  was  carriS  on  a  frame  supported  hy 
wheels,  and  that  the  driver  of  the  horses  rode 
on  the  frame.  Down  to  the  yeiir  1876  this 
solky  plow  had  a  wooden  frame.  During  that 
year  it  was  thought  desirable  bv  the  officers  of 
the  corporation  tnai  a  change  should  be  made 
by  the  substitution  of  an  iron  frame  for  the 
wooden  one  The  officers,  including  Hewitt, 
had  frequent  conversations  during  the  winter 
of  1875-6  with  reference  to  such  change.  In 
those  conversations,  and  in  personal  conversa- 
tions with  Hewitt,  the  president  stated  that  he 
was  anxious  to  retain  in  the  iron  sul^  all  the 
essential  features  of  the  wooden  sulky,  so  far 
as  was  consistent  with  the  use  gf  an  iron  frame, 
and  suggested  other  features  which  he  thought 
it  important  to  adopt  in  the  new  plow;  and 
Black,  a  salesman,  urged  the  importance  of  hav- 
ing an  iron  axle  of  an  arched  form.  As  the  re- 
sult of  these  conversations  and  deliberations, 
Hewitt  was  early  in  the  summer  of  1876  di- 
rected by  the  president  to  proceed  at  once  to 
devise  and  bimd  an  iron  sulky  plow  according 
to  the  sug^tions  so  made;  that  is,  that  he 
should  retam  in  the  new  plow  all  the  valuable 
features  of  the  wooden  sulky  which  the  cor- 
poration had  been  manufacturing,  should  con- 
ttract  the  plow  of  wrought  and  malleable  iron, 
should  adopt  the  other  features  sueeested  i)y 
the  president  and  the  arch  suggested  by  Black, 
and  should  add  such  additional  features  as 
might  seem  advantageous  to  him,  Hewitt.  He 
was  directed  to  proceed  with  the  work  without 
delay,  so  that  the  corporation  might  be  ready 
to  manufacture  the  new  plow  for  the  season  of 
1877.  In  accordance  with  those  directions, 
Hewitt  devised  and  constructed  a  sulkv  plow  of 
wrought  and  malleable  iron,  and,  after  some 
delays,  about  the  first  of  April,  1877,  produced 
a  plow  satisfactory  to  the  president.  During 
all  the  time  that  he  was  engaged  in  devising 
and  constructing  the  new  plow,  he  was  in  the 
emplory  of  the  corporation,  and  drawing  a  sal- 
aiy  of  $8,000  a  year.  The  time  during  which 
he  was  so  enraged  was  the  r^g^ar  working 
hoofB  in  the  factory.  The  men  who  did  the 
manual  labor  on  the  new  plow  were  all  em- 
ptoy^B  of,  and  paid  bv,  the  corporation;  and 
all  the  materials  used  m  its  construction  were 
hous^t  and  paid  for  by  the  corporation.  The 
work,  as  it  progressed,  was  unaer  the  general 
superintendence  of  Hewitt,  but  the  work  in 
thenapective  departments  was  also  under  the 
speciarmperintendenoe  of  the  respective  fore- 
men of  those  departments,  who  were  also  XMiid 
b^the  corporation.  During  the  whole  time  of 
the  construction  of  the  plow,  it  was  understood 
by  ^  the  parties  eneaged  therein,  and  by  those 
at  whose  instance  its  construction  was  com- 
menced, that  it  was  being  devised  and  con- 
structed for  the  use  and  benefit  of  the  corpo- 
ration, and  as  a  model  for  the  future  construc- 
tion of  sulky  plows  by  it  After  the  plow  was 
completed,  and  had  been  accepted  by  thepresi- 
dent  as  satisfactory,  the  latter  dbected  HewiU 
to  CO  to  Chicago  and  have  the  necessary  mal- 
mok  casting  made  for  the  construction  of 
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plows  after  the  model.  Hewitt  did  so,  obtain- 
mg  at  Chicago  castings,  molds,  and  other  things 
necessary  for  the  future  buildhig  of  plows  after 
the  model.  During  the  time  so  spent,  he  was 
drawing  his  regular  salaiy :  and  all  his  ex- 
penses, as  well  as  the  price  of  the  models,  cost- 
ing and  other  things  obtained  by  him,  wero 
Sad  by  the  corpnoration.  During  the  time 
ewitt  remained  in  its  employ,  he  never  made 
any  claim  of  property  in  any  of  the  devices  and 
improvements  made  or  suggested  bv  him  in 
the  new  plow,  and  never  stat^  or  claimed  that 
he  was  entitled  to  a  patent  on  any  of  said  im- 
provements, or  that  he  had  any  nghts  adverse 
to  the  corporation  in  any  of  said  improvepients 
or  devices,  and  never,  durine  the  term  of  his 
employment,  asserted  any  right  to  a  patent  in 
his  own  name  for  such  improvements  or  de- 
vices, or  any  of  them.  After  his  connection 
with  the  corporation  had  ceased,  and  after  he 
had  made  an  arrangement  with  the  president, 
whereby  the  latter  bought  back  all  his  (Hewitt's) 
stock  in  the  corporation,  and  after  the  corpora- 
tion had  been  for  many  months,  with  the 
knowledge  of  Hewitt,engaj;ed  in  the  manufact- 
ure of  such  plows,  Hewitt,  on  January  14, 
1878,  applied  for  a  patent  on  the  improvements 
in  the  plow,  and  on  the  26th  of  March,  1878,  a 
patent  was  granted  to  him,  covering  certain 
parts  of  the  plow,  being  devices  which  had 
been  theretofore  used  by  the  corporation  with 
his  knowledge  and  consent.  After  this  patent 
was  issued  he  for  the  first  time  claimed,  as 
he  has  since  claimed,  that  he  had  and  has  an 
exclusive  right  to  manufacture  such  ^arts  of 
the  plow  as  are  covered  by  the  patent,  and 
has  threatened  to  enforce  his  rights  under  the 
patent  as  against  the  corporation,  its  represent- 
atives, successors  and  assigns,  and  to  hold 
them  liable  in  damages  for  any  hifringement 
of  the  same. 

The  bill  also  alleges  that.  In  devising  and 
constructing  the  plow,  Hewitt  was  only  per- 
forming his  duty  as  an  employ^  of  the  corpo- 
ration, and  carrying  out  his  contract  with  it: 
that  he  was  doinst  only  what  he  was  hired  ana 
paid  to  do;  that  ue  result  of  his  labors  belonged 
to  the  corporation;  that  it  became,  in  equity 
and  good  conscience,  the  true  and  rightful  owner 
of  the  right  to  manufacture  the  plow;  that,  if 
there  is  any  part  thereof  which  is  patentable, 
the  patent  belonged  to  the  corporation  as  equi- 
table assignee  of  Hewitt;  and  that  he  was  and 
is  bound,  in  equity  and  good  conscience,  to 
make  an  assignment  of  the  patent  to  the  cor- 
poration or  to  its  trustees. 

The  bill  also  alleges  that  upon  the  dissolution 
of  the  corporation  of  Hapgood  &  Company,  the 
stockholders  thereof  orjninized  another  corpora- 
tion, under  the  laws  oflllinoirv  under  the  name 
of  the  Hapgood  Plow  Company  ,one  of  the  plaint- 
iffs; that  the  Hapgood  Plow  Company  suc- 
ceeded to  the  business  of  the  prior  corporation 
and  became,  by  assignment  from  it,  the  owner  of 
all  the  latter^s  assets,  whether  legal  or  equitable, 
including  the  rights  in  the  patent  issued  to 
Hewitt,  which  such  prior  corporation  had  or 
was  entitied  to,  whether  legal  or  equitable,  and 
its  right  to  manufacture  a  sulky  plow  in  ac- 
cordance with  the  model  plow  made  by  Hewitt, 
including  all  the  devices  covered  or  daimed  to 
be  covered  by  the  patent;  and  that  all  the  rights 
hi  the  premises  which  the  prior  corporation  had 
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eity,  as  we  said  on  a  former  occasion,  that  its 
tribunals  can  inquire  into  the  nonresident's  ob- 
ligations to  its  own  dtizens;  and  the  inquiry  can 
then  proceed  only  so  far  as  may  be  necessary 
for  the  disposition  of  the  property*  If  the  non- 
resident possesses  no  property  in  the  State, 
there  is  nothing  upon  whidi  us  tribunals  can 
act  Pennayer  v.  Neff,  05  U.  S.  723  [Bk.  24, 
L.  ed.  660].  They  cannot  determine  the  valid- 
ity of  any  demand  beyond  that  which  is  satis- 
fied by  the  property.  For  any  further  adjudi- 
cation the  defendant  must  be  personally  served 
with  citation  or  voluntarily  appear  in  the  action. 
The  laws  of  the  State  have  no  operation  outside 
of  its  territory,  except  so  far  as  may  be  allowed 
by  comity;  its  tribunals  cannot  send  their  cita- 
tion bevond  its  limits  and  require  parties  there 
domiciled  to  respond  to  proceedings  against 
them;  and  publication  of  citation  withm  the 
State  cannot  create  any  greater  obligation  upon 
them  to  appear.  Id.  p.  727  [570].  So,  neces- 
sarily, such  tribunals  can  have  no  jurisdiction 
to  pass  upon  the  obligations  of  nonresidents, 
except  to  the  extent  and  for  the  purpose  men- 
tioned. 

This  doctrine  Is  £iearly  stated  in  Chop&r  v. 
BevnMM,  10  Wall.  808  [77  U.  S.  bk.  19,  L.  ed. 
081],  where  it  became  necessary  to  declare  the 
effect  of  a  personal  action  against  an  absent 
party  without  the  jurisdiction  of  the  court,  and 
not  served  with  process  or  voluntarily  appear- 
ing in  the  action,  and  whose  property  was  at- 
tached, and  sought  to  be  subjected  to  the  pay- 
ment of  the  demand  of  the  resident  plaintiff. 
After  stating  the  general  purpose  of  the  action 
and  the  inability  to  serve  process  upon  the  de- 
fendant, and  the  provision  of  law  for  attaching 
his  property  in  such  cases,  the  court,  speaking 
1^  Mr.  Juities  Miller,  said:  "If  the  defendant 
appears,  the  cause  becomes  mainly  a  salt  in 
parmmam,  with  the  added  incident  that  the 
property  attached  remains  liable,  under  the 
control  of  the  court,  to  answer  to  any  demand 
which  may  be  establidied  against  the  defend- 
ant by  the  final  judgment  of  the  coan.  But 
if  there  Is  no  appearance  of  the  defendant,  and 
no  service  of  process  on  him,  the  case  becomes 
In  Its  essential  natare  a  proceeding  in  rem,  the 
only  effect  of  which  is  to  subject  the  property 
attached  to  the  payment  of  the  demand  which 
the  court  may  find  to  be  due  to  the  plaintiff. 
That  such  Is  the  nature  of  this  proceeding  in 
this  latter  elass  of  cases  is  clearly  evinced  by 
two  well  established  propositions:  First,  the 
Judgment  of  the  court,  though  in  form  a  per- 
sonal judgment  against  the  defendant,  has  no 
effect  beyond  the  property  attached  in  that 
suit.  No  general  execution  can  be  issued  for 
any  balance  unpaid  after  the  attached  property 
Is  exhausted.  No  suit  can  be  maintained  on 
such  a  judgment  in  the  same  court,  or  in  any 
other;  nor  can  it  be  used  as  evidence  in  any 
other  proceeding  not  affecting  the  attached 
broperty;  nor  could  the  costs  in  that  proceed- 
ing be  collected  of  defendant  out  of  any  other 
property  than  that  attached  in  the  suit  Seo- 
end,  the  court,  In  such  a  suit,  cannot  proceed 
unless  the  officer  finds  some  proper^  of  de- 
fendant on  which  to  levy  the  writ  of  attach- 
ment A  retom  that  none  can  be  found  Is  the 
end  of  the  case,  and  deprives  the  court  of  for- 
ther  Jurisdiction,  though  the  publication  may 


have  been  duly  made  and  proven  in  court" 
Id.  p.  818  [982]. 

To  this  statement  of  the  law  may  be  added 
what,  indeed,  is  a  conclusion  from  the  doctrine 
that  whilst  the  costs  of  an  action  may  properly 
be  satisfied  out  of  the  property  attachea,  or  oth- 
erwise brought  under  the  control  of  the  court, 
no  petsonal  liability  for  them  can  be  created 
against  the  absent  or  nonresident  defendant; 
the  power  of  the  court  bein^  limited,  as  we 
have  already  said ,  to  the  disposntion  of  the  prop- 
erty, which  is  alone  within  its  jurisdiction. 

Tlie  pleadings  in  the  case  in  which  judgment 
was  rendered  for  costs  against  Alderson  are  not 
before  us.  We  have  only  the  formal  judgment, 
from  which  it  should  seem  that  the  action  was 
to  recover  an  undivided  interest  in  tiie  proper- 
tv,  and  then  to  obtain  a  partition  of  it,  and  have 
that  interest  set  apart  in  severalty  to  the  plaint- 
iffs—a  sort  of  mixed  action  to  ^  the  title  of 
the  plaintiffs  to  the  undivided  half  of  the  prop- 
erty, and  to  obtain  a  partition  of  that  naif. 
Such  action,  though  dealing  entirely  with  the 
realty,  is  not  an  action  in  r&m  in  the  strict  sense 
of  the  term;  It  Is  an  action  against  the  parties 
named,  and,  though  tiie  recovery  and  partition 
of  real  estate  are  sought,  that  does  not  change 
its  character  as  a  personal  action;  the  judnnent 
therein  binds  only  the  parties  In  their  relation 
to  the  property.  The  service  of  citation  by 
pubh'cation  may  suffice  for  the  exercise  of  the 
turisdiction  of  the  court  over  the  property  so 
far  as  to  try  the  right  to  its  possession,  and  to 
decree  Its  partition;  but  It  could  not  authorize 
the  creation  of  any  personal  demand  against 
the  defendant,  even  for  costs  which  could  be 
satisfied  out  of  his  other  property. 

The  judgment  is  for  all  the  costs  in  the  case, 
and  no  order  is  made  that  they  be  satisfied  out 
of  the  property  partitioned.  Had  satisfaction 
been  thus  ordered,  no  execution  would  have 
been  necessary.  The  execution,  also,  is  gen- 
eral in  Its  dircK^on,  commanding  the  sherui  to 
make  the  costs  oat  of  any  property  of  the  de- 
fendant 

The  judgment^  as  far  as  the  costs  ere  con- 
cerned, must  thmfore  be  treated  as  a  Judg- 
ment in  penanam,  and,  for  the  reason  stated.  It 
was  without  any  blndin^obligation  upon  the  de- 
fendant; and  the  execution  issued  upon  it  did  not 
authorize  the  sale  made,  and,  of  course,  not  the 
deed  of  the  sheriff.  Were  the  conclusion  oth- 
erwise, it  would  follow,  as  indeed  it  is  daimed 
here,  that  a  Joint  owner  of  real  property  might 
sue  a  nonresident  cotenant  for  partition,  and, 
having  had  his  own  Interest  set  apart  to  him- 
self, proceed  to  sell  out  on  execution  the  inter> 
est  01  his  cotenant  for  all  the  costs. 

The  judgmmUofthe  court  hdow  VMUt  be  qf* 
finned;  and  it  ie  eo  ordered. 
Traeoopj-   ^est: 

James  H.  MoKenney,  Otark,  8np.  Court,  IT.  9 
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[152]         HIRAM  M.  FRBNOH,  Pig.  in  Brr.. 

ASSYRIA  HALL. 
Bm  S.  a  Beportayr*»  ed.  lAUM 

AUomaif  maiftettitiffifrdUmU-diioreiionaito 
admiiiian^tetiimaii$f  praeHoB. 


1.  nieattoRMjof  a^ 

~  Ina  etvfl  aotloa  may 


ordefiBiid- 
~  of  his 


SL  It  if  earor  to  raloot  teitliiioiijr  on  an  _ ^^ 
around,  when  guoh  lefuflaldepriTes  tho  party  of* 
letins  It  of  the  exeroiae  of  toe  discretion  of  the 
eonrt  as  to  Its  reoeptioh  when  offered. 

a  It  mem»  that  testimony  of  an  admJSBion  by  the 

defendant  may  he  competent  on  rebattaL  especially 

to  diBoredit  him  as  a  witness  by  proof  of  a  oontra- 

dMory  statement  made  at  anotlMr  time  and  place. 

fNo.  828.] 

a^bndUei  2909,8,1886.   DeoUM  Na9.  99, 1886, 

IN  ERROR  to  the  dnmit  Court  of  fhe  United 
States  f6r  the  District  of  Oolovado.    Be- 
ttmdm 

Memn.  Abo*  Steek  and  K.  B.  Carpan- 
ter»  for  plaintiff  In  enor: 

A  witness  cannot  be  excluded  merdy  because 
his  testimony  is  to  be  given  in  behalf  of  his 
client. 

F&Oer  v.Inhah.  qf  Ware,  1  Cnsb.  619;  Ohtf- 
fmy.  Thomat,  7  Cow. 868;  ymomanr.  Bradley, 
1  DalL  240  (1  U.  S.  bk.  1,  L.  ed.  118);  ifiJM  v. 
OtEaura,  1  Serg.  ft  R.  82;  Qeim  ▼.  Ikimn,  8 
Whart  84;  Blocum  ▼.  NmOy,  1  Murph.  428; 
BMy,  OoUoek,  1  Kott  ft  McC.  692:  Oubdmek 
7.  Uplon,  8  Pick.  442;  J<mM  v.  Scmge,  6  Wend. 
658;  OommonweaiUh  y.  Moore,  6  J.  J.  Ki^sh. 
665;  Brandigee  ▼.  EaU,  18  Johns.  125;  Bobirk^ 
mT.  BauAy,  8 Barb.  20;  JUtOeY.  MeKeon,  1 
Sandf.  007. 

The  attorney  was  oifered  as  a  witness  tocon- 
tradici  the  defendant.  The  evidence  was  of- 
fered to  impeach  the  defendant.  He  could  not 
be  fanpeached  until  he  had  testified.  Theplaint- 
iir  could  not  tell  beforehand  that  Hall  would 
deny  having  told  the  attorney.  The  testimony 
was  proper  m  rebuttal.  It  was  not  cumulative 
to  the  testimony  of  the  plaintiff . 

JMn  V.  Oomett,  25  €fa.  184;  TeatonY,  Ohap- 
wum,  06  Me.  120. 

Mr.  Edwmrd  O.  Woleott,  for  defendant 
in  error: 

The  reason  for  the  refosal  to  listen  to  the  tes- 
timony of  the  counsel  as  witness  is  not  material. 
The  plaintiff  was  not  entitled  to  introduce  this 
evidenoe  at  this  stage  of  the  trial.  It  was  apart 
of  his  evidence  in  chief.  This  is  apparent  from 
the  nature  of  the  issue  tried.  The  action  was 
based  upon  a  parol  promise  to  pay.  Evidence 
oC  the  admission  of  the  defendant  that  he  had 
made  such  promises  was  as  much  a  part  of 
phdntifl's  affirmative  case  as  any  other  evidence 
^iiich  might  properly  be  given  upon  that  sub- 
ject. The  court  so  hdd  in  deciding  the  motion 
for  a  new  triaL  The  question  is  fairly  presented 
whether  the  discretion  which  is  vested  in  the 
trisl  court,  as  to  the  order  of  proof  and  the  con- 
dnctof  the  trial,  may  he  reviewed  by  this  court, 
hi  the  absence  of  any  factor  circumstances  tend- 
hig  to  show  either  that  this  discretion  was 
sbosed  or  its  exercise  refused. 

PUZ.  A  Tren,  B.  B.  Oo.y.  BUmpeon,  14  Pet  I 
tit  V.  S. 


448  (89  U.  S.  Vk.  10,  L.  ed.  68Cn;  JohneU^  v« 
/0iMt,l  Black,  210  (60  U.S.  bk.l7,L.ed.  117). 

Mr.  JveHee  Matthewa  delivered  the  optn-   [^^^1 
ion  of  the  court: 

The  plaintiff  in  error,  who  was  pUdntiff  be- 
low, a  citizen  of  Massachusetts^brought  his  ac- 
tion at  law  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Colorado,  against  the 
defendantinerror,to  recoverforthe  valueof  serv- 
ices alleged  to  have  been  performed  by  him  for 
the  defendant,  as  a  broker,  in  reference  to  the 
sale  of  certain  mining  property  in  which  the  de- 
fendant was  interested.  There  was  a  general 
denial  by  the  answer  of  the  defendant,  and  the 
cause  was  submitted  to  a  Jury  upon  the  issue 
joined.  The  record  shows  that  on  the  first 
trial  there  was  a  verdict  in  favor  of  the  plaintiff 
for  $6,000,  which,  on  a  motion  for  a  new  trial, 
was  set  aside  on  payment  of  costs.  Thereupon, 
at  a  subsequent  term,  the  cause  came  on  again 
for  trial  by  Jury,  and  there  was  a  verdict  for 
the  defendant,  and  Judgment  rendered  there- 
on, to  reverse  which  is  the  object  of  the  pres- 
ent writ  of  error. 

It  appears  from  the  bUl  of  exceptions  taken 
on  the  second  trial  that  the  plainuff ,  to  main- 
tain the  issue  on  his  part,  sava  evidence  tend- 
ing to  prove  that  theoefenaant,  HaU,  promised 
to  pay  him  $6,000  for  his  services  in  assisting 
the  defendant  to  make  sale  of  certain  mining 
property  in  which  he  was  interested.  The  de- 
f  enoant,  to  maintain  the  issue  on  his  part,  gave 
evidence  tendine  to  move  tliat  he  never  prom- 
ised to  pay  the  pudntiif  any  sum  whatever.  The 
defendant,  while  on  the  stand  as  a  witness,  on 
cross  examination,  testified  that  he  never  told 
anyone  that  he  promised  to  pay  the  plaintiff 
the  sum  of  $6,000,  and  further  testified  that 
he  never  told  the  attoraqr  of  the  phiintiff.  Ma- 
son B.  Carpenter,  that  he  promised  to  pay  the 
plaintiff  the  sum  of  $6,000.  The  plaintiff  in  rigsLi 
rebuttal  offered  as  a  witness  the  said  attorney,  *  * 
Mason  B.  Carpenter,  who  was  the  sole  attorney 
of  plahitiff  in  conducting  the  trial  of  said  cause, 
and  who  offered  to  tesufy  that  the  defendant. 
Hall,  had  told  him,  the  said  Carpenter,  that  at 
a  certain  time  and  place  he,  tne  defendant, 
promised  to  pej  the  plaintiff,  French,  the  sum 
of  $6,000. 

The  court  refused  to  allow  the  said  Carpen- 
ter to  be  swomas  a  witness  for  the  plaintilf  be- 
cause he  was  actfaig  as  an  attorney  for  theplaint- 
iff  in  conducting  the  trial  of  the  cause;  to  which 
ruling  the  counsel  for  the  plaintiff  excepted. 

It  nirther  appears  from  toe  biU  of  exceptions 
that  af terwaros,  upon  a  motion  for  a  new  trial, 
the  court  said  that  the  said  Carpenter  was  in 
fact  competent  to  testifly  as  a  witness  for  the 
plaintiff,  out  that  his  testimony  was  not  offered 
at  the  proper  time;  that  the  testimony  of  ths 
witness  Carpenter  was  receivable  only  in  chief 
and  upon  the  phdntiff's  opening,  and  not  in  re- 
buttal; and  that  this  being  the  second  trial  of 
the  cause,  the  plaintiff  was  not  surprised  by  the 
testimony  of  the  defendsnt.  Half,  and  it  was 
his  duty  to  give  in  chief  and  in  his  opening  all 
evidence  as  to  admisskms  l^  the  defendant,  as 
well  as  'other  matters.  For  this  reason  the 
motion  for  a  new  trial  was  denied. 

The  question  for  oonsideratton  is  whether 
the  court  erred  in  its  mlhig  in  not  permitting 
the  examination  of  the  plahitiirs  attofnsy  ss  a 
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wltneaB  on  the  plalntiirB  behalf.  It  appears 
from  the  bill  ox  ezoeptioDa  thai  no  objieictioii 
was  made  to  the  examination  of  the  witness  l^ 
the  defendant;  the  refusal  to  allow  him  to  be 
sworn  seems  to  have  emanated  from  the  court 
iua  gponU,  on  the  ground  that  he  was  actingas 
an  attorn^  for  tiie  plainUfl  in  conducting  the 
trial  of  the  cause.  There  is  nothing  in  the 
policy  of  the  law,  as  there  is  no  positlTo  enact- 
ment, which  hinders  the  attomer  of  a  party 
prosecuting  or  defending  in  a  dvu  action  from 
testifying  at  the  call  of  hb  client  In  some  cases 
it  may  be  unseemly,  especially  If  counsel  is 
in  a  position  to  comment  on  his  own  testimony, 
and  the  practice,  therefore,  may  Tery  properly 
be  discouraged;  but  there  axe  cases,  also,  in 
which  it  may  be  quite  Important,  if  not  neoes- 
saiy,  that  the  testimony  should  be  admitted  to 
prevent  injustice  or  to  redress  wronf.  Such 
seems,  also,  to  have  been  the  more  G^liberate 
opinion  of  the  circuit  court  in  this  case,  as  It 
appears  from  the  bill  of  exceptions  that  the  re- 
fusal to  grant  a  new  trial  for  the  alleged  error 
in  its  ruling  was  justified,  not  on  the  nound 
that  the  witness  was  incompetent,  but  mat  his 
testimony  was  not  offered  at  the  proper  time, 
being  receivable  only  in  chief  upon  the  plaint- 
iff's opening,  and  not  in  rebuttal. 

This  reason  might  have  applied  If  the  object 
of  the  testimony  had  been  merely  to  prove  an 
admission  on  the  part  of  the  defendant,  and  the 
offer  had  been  rejected  on  that  ground  at  the 
time,  although  it  would  be  a  stnct  application 
of  the  rule  to  require  the  plaintiff  to  assume  in 
advance  that  the  defendant  would  deny  as  a  wit- 
ness the  trufli  of  the  plaintiff's  case.  But  aside 
from  that,  the  testimony  seems  to  have  been 
competent  in  rebuttal  as  proof  of  a  contra- 
dictory statement  made  bv  the  defendant  at 
another  time  and  place,  with  a  view  to  discred- 
iting him  as  a  witness.  However  that  may  be, 
and  admitting  that  the  testhnony  offered  was 
strictly  competent  only  in  chief,  nevertheless  it 
was  a  matter  of  discretion  with  the  court  at  the 
time  of  the  trial  whether  the  testimony  should 
be  admitted  when  offered  after  the  defendant 
had  testified.  The  plaintiff  was  entitled  to  the 
exercise  of  that  discretion  on  the  part  of  the 
court  at  that  time,  wbJch  In  the  present  esse  he 
was  deprived  of  by  the  ruling  of  the  court  re- 
jecting the  offer  ot  the  testnnonY  <m  another 
and  an  illegal  ground.  We  are  ok  the  opinion 
that  the  court  erred  to  the  pr^fudlce  of  the 
plaintiff  in  this  respect 

re9er$ed  and  the  eau$$r$mand6d,  viih  Mnetioni 
to  grant  a  new  trial, 
Tnieoopy.  Test: 

James  H.  MoKenney,  Otark,  Sup.  OoDrt^  V.  & 


MINNBAPOLIS  ANB  ST.  LOUIS  RAIL- 
WAY OOMPANY,  iV-  *«  Brr.. 
ff. 
COLUMBUS  BOLLING  MILL  COMPANY. 

(Bee  8.  a  Keport«r*B  ed.  1I»-1(B.) 

BaXee-^ffer  to  edU—qudliJled  aeeeptanee,  a  re- 
jeeUonr-euheequemt  tender  of  acceptance  doee 
not  revite  <^er—9ubmi$iion  o/g^ueetion  of  law 
iojury. 
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L  An  offer  to  sell  Imposes  no  obUntlon  on  elUuir 
party  antH  aooepted  aooordlng  to  In  terms. 

&  A  proposal  to  aooept  or  an  aooeptanoe,  npon 
terms  varyuur  from  those  offered.  Is  a  rejeotton  of 
the  offer,  andenda  the  negotiation,  unlen  the  offer 
Is  renewed,  or  the  propoeSra  modification  accepted. 

8.  An  offer  which  has  been  rejected  cannot  be 
revived  by  the  tender  of  an  acceptance  of  it. 

i.  The  submisBion  of  a  question  of  law  to  the  Jury 
Is  no  ground  of  exoeptlon  If  they  dedde  it  aright. 

PTo.4a] 

Artpud  and  mtlmUtted  Not.  IX,  1886.    Ikeided 

No9.  89,  1886. 

P\  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Ohio. 
Affivfned. 

Statement  of  the  case  by  Mr,  Justice  Clray: 

This  was  an  action  by  a  railroad  corporation 
established  at  Minneapolis  in  the  State  of  Min- 
nesota against  a  manufacturing  corporation 
established  at  Columbus  in  the  State  of  Ohio. 
The  petition  alleged  that  on  December  19, 1870, 
the  parties  made  a  contract  by  which  the  plaint- 
iff agreed  to  buy  of  the  defendant,  and  the  de- 
fendant sold  to  the  plaintiff,  two  thousand  tons 
of  iron  rails  of  the  weight  of  fifty  pounds  per 
yard,  at  the  price  of  i64  per  ton  gross,  to  be 
delivered  free  on  board  cars  at  the  defendant's 
rolling  mill  In  the  month  of  March,  1880,  and 
to  be  paid  for  by  the  plaintiff  in  cssh  when  so 
delivered.  The  answer  denied  the  making  of 
the  contracL  It  was  admitted  at  the  trial  that 
the  following  letters  and  telegrams  were  sent  at 
their  dates,  and  were  received  in  due  course  by 
the  parties,  through  their  agents: 

December  6, 1870.  Letter  from  plaintiff  to 
defendant  "Please  quote  me  prices  for  500  to 
8,000  tons  60-lb.  steel  rails,  and  for  2,000  to  6,000 
tons  60-lb.  iron  rails,  March,  1880,  delivery." 

December  8, 1879.  Letter  from  defendant  to 
plaintiff:  "Yourfavor  of  theSthinst  athand. 
We  do  not  make  steel  raib.  For  iron  rails,  we 
will  seU  2,000  to  6,000  tons  of  60-lb.  rails  for 
fifty-four  ($54.00)  dollars  per  gross  ton  for  spot 
cash,  F.  O.  B.  can  at  our  mill,  March  delivery, 
subject  as  follows:  In  case  of  strike  among  our 
workmen,  destruction  of  or  serious  damage  to 
our  works  by  fire  orthe  elements,  or  anv  causes 
of  delay  beyond  our  control,  we  shall  not  be 
held  accountable  in  damages.  K  our  offer  Is 
aooepted,  shall  expect  to  oe  notified  of  same 
prior  to  Dec.  20, 1870." 

December,  16, 1879.  Telegram  from  plaint- 
iff to  defendant:  "Please  enter  our  order  for 
twelve  hundred  tons  rails,  March  delivery,  as 
per  your  favor  of  the  ei^th.    Please  rep^." 

December  16^  1879.  Letter  from  plaintiii  to 
defendant:  "Youra  of  the  8th  came  duly  to 
hand.  I  telegraphed  yon  to^y  to  enter  our 
order  for  twelve  hundred  (1200)  tons  60-lb.  hon 
rails  for  next  Maroh  delivery,  at  fifty-four  del- 
Ian  ($64.00)  F.  O.  B.  can  at  your  mlD.  Please 
send  contract  Also  please  send  me  templet  ei 
your  60-lb.  rail.  Do  yon  make  spllcesf  If  so. 
give  me  prices  forrolices  for  this  lot  of  iron.*^ 

Deoember  18, 1879.  Telegram  from  defend- 
ant  to  plaintiff,  received  same  day:  "We  can- 
not book  your  order  at  present  at  that  price." 

Deoember  19, 1879.  Telegram  from  plaintiii 
to  defendant:  "Please  enter  an  order  for  two 
thousand  tons  rails,  as  per  your  letter  of  the 
sixth.  Please  forward  written  contracts  Re- 
ply." [The  word  "sixth"  wis  admitted  to  1^ 
a  mistake  for  "eighth."] 
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December  22, 1879.  Telegram  from  plaintiff 
to  defendant:  *'Dld  you  enter  my  order  for  two 
thousand  tons  rails,  as  per  my  telegram  of  De- 
cember nineteenth  ?    Answer. " 

After  repeated  similar  inquiries  bylthe  plaint- 
iff, the  defendant,  on  January  10, 1880,  denied 
the  eziBtence  of  any  contract  between  the  par- 
ties. 

The  jury  returned  a  verdict  for  the  defend- 
ant, under  instructions  which  need  not  be  par- 
ticularly stated;  and  the  plaintiff  alleged  ex- 
and  sued  out  this  wilt  of  error. 


I  [151]      Mears.  Eppa  Hiinibn,  O.  Jf.  Oldt  and  L, 
J,  Oritehjield,  for  plaintiff  in  error. 

Mr.  Richiurd  A«  Harrison*  for  defendant 
in  error. 

Mr.  JuMtiee  Gray  deUvered  the  opinion  of 
the  court: 

The  rules  of  law  which  goyem  this  case  are 
well  settled.  As  no  contract  is  complete  with- 
out the  mutual  assent  of  the  puties,  an  offer  to 
sell  imposes  no  obligation  until  it  is  accepted 
accordm^  to  its  terms.  So  long  as  the  offer  has 
been  neither  accepted  nor  rejected,  Uie  negoti- 
ation remains  opoi,  and  imposes  no  obligation 
upon  either  party;  the  one  may  decline  to  ac- 
cept, or  the  other  may  withdraw  his  offer;  and 
either  ruction  or  withdrawal  leaves  Uie  matter 
as  if  no  offer  had  ever  been  made.  A  proposal 
to  accept,  or  an  acceptance,  upon  terms  vary- 
ii^  frcnn  those  offered,  is  a  rejection  of  the 
offer,  Mid  puts  an  end  to  the  negotiation,  un- 
less the  party  who  made  the  original  offer  re- 
news it,  or  assents  to  the  modification  sug- 
gested. The  otherparty,  having  once  rejected 
ue  offer,  cannot  afterwards  revive  it  by  tend- 
ering an  acceptance  of  it  Elituon  v.  Beruhaw, 
4  Wheat  225  [17  U.  8.  bk.4,L.  ed.  556];  Oarr 
?.  Duval,  14  Pet  77_I89  U.  8.  bk.  10.  L.  ed. 
Wll:  mu.  Bank  v.  Hall,  101 U.  8.  43,  SOJBk. 
25,  X.  ed.  822,  825];  J^ds  v.  Wrench,  8  Beav. 
884;  Foit  v.  Tum^,  1  Bradw.  153.  It  the  offer 
does  not  limit  the  time  for  its  acceptance,  it 
must  be  accepted  within  a  reasonable  time.  It 
it  does,  it  may,  at  any  time  within  the  limit  and 
10  long  as  it  remains  open,  be  accepted  or  re- 
jected by  the  party  to  whom,  or  be  withdrawn 
by  the  party  by  whom,  it  was  made.  Bast,  d 
M.R6.Y.  BarOett,  8  Gush.  224;  Diekinaon  v. 
Dodd$,  2  Ch.  Div.  468. 

The  defendant,  by  the  letter  of  December  8, 
offered  to  sell  to  the  i)laintiff  two  thousand  to 
five  thousand  tons  of  iron  rails  on  certain  terms 
qtediled,  and  added  that  if  the  offer  was  ac- 
cepted the  defendant  would  expect  to  be  noti- 
fied i^or  to  December  20.  Thisoffer,  whileit 
remained  open,  without  having  been  rejected 
by  the  plaintiff  or  revoked  by  the  defendant, 
would  authorize  the  plaintiff  to  take  at  his  eleo- 
tion  any  number  of  tons  not  less  than  two  thou- 
sand nor  more  than  five  thousand,  on  the  terms 
specifled.  The  offer,  while  unrevoked,  might 
be  accepted  or  rejected  bv  the  plaintiff  at  any 
time  before  December  20.  Instead  of  accept- 
tlSt]  ^S  ^  offer  made,  the  plaintiff,  on  December 
16,  by  telegram  and  letter,  referring  to  the  de- 
fendant's letter  of  December  8,  dircNCted  the  de- 
fendant to  enter  an  order  for  twdve  hundred 
tons  on  the  same  terms.  The  mention,  in  both 
telemm  md  letter,  of  the  date  and  the  terms 
ef  ue  d<>fendant's  original  offer,  shnw§  that 
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the  plaintiff's  order  was  not  an  Independent  pro- 
posal, but  an  answer  to  the  defendant's  offer,  a 
qualifled  acceptance  of  that  offer,  varying  the 
number  of  tons,  and  therefore  in  law  a  rejec- 
tion of  the  offer.  On  December  18,  the  defend- 
ant by  telegram  declined  to  fulfill  the  plaintiff's 
order.  The  negotiation  between  the  parties 
was  thus  closed,  and  the  phdntiff  could  not 
afterwards  fallback  on  the  aefendant's  original 
offer.  The  plaintiff's  attempt  to  do  so,  by  the 
telegram  of  December  19,  was  therefore  inef- 
fectual and  created  no  rights  agidnst  the  de- 
fendant 

8uch  being  the  legal  effect  of  what  passed  in 
writing  between  the  parties,  it  is  unnecessary  to 
consider  whether,  upon  a  fair  interpretation  of 
the  instructions  of  the  court,  the  question 
whether  the  phiintiff's  telegram  and  letter  of 
December  16  constituted  a  rejection  of  the  de- 
fendant's offer  of  December  8  was  ruled  in  favor 
of  the  defendant  as  matter  of  law,  or  was  8u\>- 
mitted  to  the  Jury  as  a  question  of  fact  The 
submission  of  a  question  of  law  to  the  Jury  is 
no  ground  of  exception  if  they  decide  it  aright 
F^nee  v.  Langdan,  90  U.  8.  678  [Bk.  26,  L.  ed- 
4201. 

tfudffment  aMrmed. 

True  copy.   Test: 

James  H.  HcKenney,  dark.  Sup.  Court,  U.  a 


BOARD  OP  COMMI88IONER8  OF  TUS 
COUNTY  OF  WA8HmGT0N,  Mff.  in  Err. 

9, 

EDWARD  8ALLINGER 

(Bee  8.  a  Beport6r*8  ed.  176-184. 

Municipal  honda—pwrehaae  €f  huUdingfor  court 
house— change  ofritc—contitruction  qf  Statutes 
ifNwrth  OardUna. 

1.  Section  8j  cbaptor  SO,  Jsm%  of  North  Carolina 
of  I8flS,  providing  that  tlie  sit©  of  a  county  buildioa 
alreftilrlocftted  can  unly  be  chanfirCfl  by  the  una nl- 
mous  vote  of  thrs  board  of  oonntj  oommlfislonorB, 
do^  n(.it  ij^ validate'  bonds  iet^uofl  id  pur^Tiuncc  of  a 
majority  votj-,  U>  pay  fora  bull  din  R-wtUoh  had  been 
previouflly  tedaen  fbr  ueo  £L^  a  oourt  hotisc^  the 
ocunty  court  hoiifle  lt>oated  elaeTrhere  having  been 
destroy eil  by  fire. 

2.  The  Act  of  Fobmary  27*  WU^  providing- 1 bat  the 
bf>fin1  of  county  commieelooers  flhatl  not  have 
poivcr  to  piirnhasa  resi  estate  without  tho  concuir- 
reiico  of  a  oin^orlty  of  th^  juatieea  of  the  peace  of 
the  eoiintytappUoe  only  to  such  oIElcena  aaajne  oboooii 
thereafter, 

[No.  85.] 

Argued  Nov.  10, 1886.    Decided  Nov.  t9, 1886 

F  ERROR  to  fhe  Oiicuit  Court  of  the  United 
8tate8  for  the  Eastern  District  of  North 
Carolina.    Affirmed, 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 
Mr.  C.  M.  Biisbee,  for  plaintiff  in  error. 
Me»^.  S.  F.  PhiUipa  and  John  W.  Bins 
dale,  for  defendant  in  error. 

Mr.  Justice  Matthewa  delivered  the  opin 
ion  of  the  court: 

The  object  of  this  writ  of  error  is  to  reverse 
a  judgment  rendered  against  the  plaintiff  in 
error  on  five  obligations*  in  writing,  for  $1,000 
each,  of  like  tenor^  as  follows,  to  wit: 
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"Otfiob  of  thb  Board  of  CoioasfiioKBBS  of 

THB  OOUBTT  OF  WAfiHIHQTOH^  N.  0. 

•*No.  19. 

"Twelve  monthB  after  date,  with  interest 
from  date  at  the  rate  of  six  per  centum  per  an- 
num, the  Board  of  Commisdoneisof  WaaMne- 
ington  County  promise  to  pay  to  Louis  M. 
Homthal,  or  to  lus  order,  one  thousand  dollars, 
for  value  receiyed,  and  to  secure  indebtedness 
contracted  for  the  neooraair  expenses  of  said 
Coun^  in  the  purchase  of  brick  building  for 
court  house. 

"This  fiirt  day  of  October,  1877. 

"J.  O.  AUBUON,  [SVAL.] 

"  Chairnum  qf  ih4  Board  qf  ChmmimioMn  ni 

Waahingtan  Oowniiy. 
"Counteraifl;ned, 

"W.  H.  Stubbb, 
"  BegtH&r  qf  Deedi  and  OUrk  uf  said  Board..*' 

The  plaintiff  below  was  a  purchaser  for  value 
before  due,  and  without  nonce  of  any  defense. 
His  ri^t  to  recover  was  denied  on  the  ground 
that,  under  the  circumstances,  the  Board  of 
Commissioners  of  Washington  County  had  no 
authority  of  law  for  making  and  issuing  the  ob- 
ligations sued  on. 

it  appears  from  the  bill  of  exceptions  that 
the  court  house  of  Washington  County  was  de- 
[178]  stroyed  by  tire  in  the  spnngof  1872;  that  in 
the  following  August  the  defendants,  the 
County  Commissioners,  rented  the  building  for 
the  purchase  of  which  the  bonds  sued  on  were 
afterwards  issued,  which  is  situated  about  dOO 
vards  from  the  court  house  which  was  destroyed 
by  fire,  intheTownof  Plvmouth,  and,  before  the 
succeeding  fall  term  of  the  superior  court,  gave 
nodce,  by  public  advertisement  for  thirty  cbys, 
declaring  the  house  so  rented  to  be  the  public 
court  house  of  Washington  County;  aud  that 
courts  were  held  continuously  tiierdn  until  the 
commencement  of  the  action. 

The  defendant  offered  in  evidence  a  copy 
of  the  proceedings,  as  recorded,  of  a  special 
meeting  of  the  'BSm  of  County  Commissioners 
of  Washington  County,  held  on  the  first  Mon- 
day in  October,  1877,  at  which  the  whole  num- 
ber of  five  were  present  The  transcript  of  the 
proceedings  of  that  meeting  sets  out  a  paper 
addressed  to  the  Board  of  Commissioners  of 
Washington  County,  sign^  by  eight  Justices 
of  the  peace,  requesting  that  body  at  its  uext 
meeting,  to  contract  "lor  the  purchase  of  the 
brick  store  and  lot  in  Plymouth,  lately  the  cus- 
tom house,  for  the  use  of  the  County  of  Wash- 
ington for  a  court  house,  paying  for  the  same 
the  bonds  of  the  County,  bearing  six  per  cent 
interest;  payable  at  one,  two,  three,  four  snd 
five  years,  with  interest  from  date,  at  price  of 
five  tnousand  dollars,  or  five  bonds  of  one  thou- 
sand dollars  each,  at  the  rate  of  interest  due  as 
aforesaid,  as  we  have  here  reconsidered. 

"Plymouth,  N.  C,  September  24,  1877." 

It  was  thereupon  moved  and  seconded  that  a 
vote  of  the  board  be  teken  on  the  purchase  of 
the  brick  building  then  used  as  a  court  house. 
Whereupon  three  votes  were  cast  for  said  pur- 
chase and  one  vote  against  it.  The  record  of 
the  proceedings  of  the  meeting  then  contains 
the  following: 

"Whereas,  the  court  house  of  the  County  of 
Washington,  with  the  offices  for  the  preserva- 
tion of  the  public  reodtds  and  for  the  transac- 
tion of  the  public  business,  were  d^troyed  by 
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fire  in  the  month  of  May,  1872,  and  it  is  abso- 
lutely necessary  that  the  County  shall  own  a 
court  house,  with  suiteble  offices  wherefai  the 
public  records  maybe  safely  kept^  and  wherein 
the  officers  of  the  court  and  the  County  can  con- 
veniently transact  the  public  business,  and  this 
board  declare  that  it  is  inexpedient  longer  to  [^70] 
occupy  a  rented  house  for  these  purposes,  and 
whereas,  Louis  M.  Homthal,  of  the  City  of  New 
York,  has  offered  to  sell  to  this  Board  of  Com- 
missioners for  said  County  the  water  part  of 
lot  numbered  one  hundred  and  forty-nine,  situ- 
ated in  the  Town  of  Plymouth  in  said  County 
so  numbered  upon  the  plat  or  plan  of  said  town, 
known  as  the  custom  house  property,  fronting 
fifty  feet  upon  Water  Street  and  extending  to 
the  river,  including  the  wharf  upon  the  same, 
with  the  brick  house  fwty  feet  wide,  sixty  feet 
long,  of  three  stories  in  height,  with  basement 
or  cellar,  at  the  price  of  five  thousand  dollars, 
to  be  secured  by  the  bonds  of  the  Board  of  Com- 
missioners, payable  in  five  equal  annual  install- 
ments, beanng  interest  at  the  rate  of  six  per 
centum  per  annum,  and  agree  to  execute  utle 
to  the  same  upon  payment  of  the  purchase 
money  and  interest,  and  to  execute  to  this  board 
a  bond,  with  surety,  to  perform  this  agreement; 
and  whereas  a  majority  of  the  lustices  of  said 
County  have  in  writing  directea  this  Board  of 
Cotmty  Commissioners  to  accept  the  offer  of  the 
said  L.  M.  Homthal,  and  to  make  the  purchase 
of  said  property  upon  the  terms  named: 

"  It  is  ordered  b^  this  board,  aumajori^  of 
said  Justices  concurring,  that  James  G.  Ausbon, 
chairman  of  this  board,  contract  with  tiie  said 
L.  M.  Homthal,  through  his  agent,  L.  H.  Horn- 
thai  for  the  purchase  of  said  proper^;  that  he 
take  from  the  said  L.  M.  Homthal  his  bond, 
with  surety  as  above  provided,  and  that  he  exe- 
cute, as  chairman  oi  this  board,  five  bonds, 
each  for  one  thousand  dollars,  payable  severally 
first  October,  1878, 1879, 1880,  ifel.  1883,  bear- 
ing six  per  centum  interest;  that  he  cause  the 
same  to  be  countersigned  by  the  clerk  of  this 
board,  who  is  the  register  of  deeds  for  this 
Countv,  and  that  the  seal  of  his  office  be  at- 
taches   (Signed)    J.  O.  Ausbon,  Chairman." 

The  transcript  of  the  record  of  the  proceed- 
ings of  a  special  meeting  of  the  Board  of  County 
Commissioners,  held  on  the  first  Monday,  No- 
vember 5, 1877,  was  also  put  in  evidence,  where- 
in it  appeared  as  follows:  J.  G.  Ausbon,  as 
chairman,  reported  in  writing,  •*  that  in  obedi- 
ence to  the  order  of  this  board  proposed  on  the 
first  day  of  October,  1877,  he  accepted  the  bond 
of  L.  M.  Homthal,  of  the  City  of  New  York,  r  iso 
in  the  penal  sum  of  ten  tliouf^nnd  dollars,  with 
justifi^  suretv,  conditioned  to  execute  title  to 
this  Board  of  County  Commissioners  for  the 
brick  store  and  lot  in  Plymouth,  known  tis  the 
custom  house,  upon  payment  of  the  purchase 
money,  and  that  unoer  said  order  he  executed 
to  him  five  bonds,  each  for  one  thousand  dol- 
lars, dated  the  first  day  of  October,  1877,  bear- 
ing six  per  cent  interest  from  date,  payable  at 
one,  two,  three,  four,  and  five  years  from  date, 
which  were  countersigned  by  the  clerk  of  this 
board,  and  sealed  with  the  seal  of  his  office  as 
register  of  deeds,  and  that  he  has  caused  the 
said  title  bond  to  be  proved  and  registered." 

It  was  thereupon  ordered  that  the  report  be 
adopted,  and  that  the  action  of  the  chairman  in 
the  premises  be  in  all  respects  confirmed  and 
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approved.    AH  the  oommlMionera  were  pieieiil 
at  this  meeting. 

Upon  this  state  of  case,  tbe  court  directed  the 
JniT  that  the  phiintiif  waa  entitled  to  recover, 
and  there  was  yerdict  and  Judgment  accord- 


ti 


i  ia  now  contended  hj  the  plaintiff  in  error 
Chat  Uie  ruling  of  the  court  and  the  Judgment 
rendered  in  pursuance  thereof,  are  erroneous 
on  twogr^unos:  Firsts  that  by  the  laws  of  North 
Carolina  in  force  at  that  time,  and  applicable 
to  the  transaction,  the  Ck>mmiB8ionerB  of  the 
County  bad  no  power  to  change  the  site  of  the 
county  court  house,  unless  authorized  to  do  so 
by  a  unanimous  vote  of  all  Uie  members  of  the 
board  at  their  September  meeting,  and  after  a 
uoUce  of  the  proposed  change,  specifying  the 
new  site,  publisheid  in  a  newspaper  printed  in 
the  County,  and  posted  in  one  or  more  pub- 
lie  places  m  eyery  township  hi  the  County  for 
three  m<Hiths  next  inunediately  preceding  the 
annual  meeting  at  which  the  nnal  vote  on  the 
proposed  change  was  to  be  taken;  and  upon 
thatpointdtestheLawaof  North  Car6Una,1868, 
(^.  20,  %  8,  subaeo.  9;  and  Battle's  ReviBal, 
1873,  chap.  27,  §  8,  subsec  8.  Second,  that  the 
Board  of  Uonmuasioners  did  not  have  the  power 
to  make  the  contract  in  question,  and  the  bonds 
in  pursuance  and  execution  of  the  same,  '  ^with- 
out the  concurrence  of  a  majority  of  the  justices 
of  the  peace  sitting  with  them,"  in  pursuance 
of  lection  6  of  the  Lawa  of  North  Carolina  of 
1876-1877,  chap.  141. 

The  Statute  of  North  Carolina  referred  to  in 
rapport  of  the  first  assignment  of  error  is  the 
Act  of  1868,  chap.  90.  It  provides  for  the  or- 
ganization and  government  of  counties,  and 
enacts  that  every  county  is  a  body  politic  and 
corporate,  and  has  the  powers  specified  by 
statute  or  necessarily  implied  in  such  a  body, 
which  can  only  be  exercised  by  the  board  of 
commissioners  or  in  pursuance  of  a  resolution 
adopted  by  them.  Amonff  its  general  powers 
enumerated  is,  "To  purdiase  and  hold  land 
within  its  limits,  and  for  the  use  of  its  inhabit- 
ants, subject  to  the  supervision  of  the  General 
Assembly."  The  boara  of  commissioners  of 
each  county  are  required  to  hold  a  regular 
meeting  at  the  court  house  on  the  first  Mondays 
of  September  and  March  of  each  year.  They 
are  expressly  authorized  "To  purchase  real 
propertv  necessary  for  any  public  county  build- 
ing, and  for  the  support  of  the  poor,  and  to  de- 
termine the  site  thereof  where  It  has  not  been 
already  located;"  also,  to  locate  the  necessary 
county  buildiDgs,  and  to  raise,  by  tax  upon  the 
county,  the  money  necessary  for  their  erection. 
Subdivision  8  of  section  8  of  the  statute  is  as  f  ol- 
lowa:  "To  remove  or  desi^ate  a  new  site  for 
any  county  building;  but  the  site  of  any  county 
building  already  located  shall  not  be  changed 
imless  fy  a  unanimous  vote  of  all  the  members 
of  the  board  at  the  regular  September  meeting, 
and  unless  upon  notice  of  the  proposed  change, 
specifying  the  new  site.  Sucn  notice  shall  oe 
gabliabed  in  a  newspaper  printed  in  the  county, 
n  there  be  one,  and  postea  in  one  or  more  pub- 
lic places  in  every  township  in  the  county  for 
three  months  next  immediately  preceding  the 
snnaal  meeting  at  which  the  final  vote  on  the 
ptopoaed  dumge  is  to  be  taken.  Such  new  site 
dnn  not  be  more  than  one  mile  distant  from 


the  old,  except  upon  the  apeeial  ^>proval  of 
the  General  Assembly." 

It  is  for  want  of  confoivnity  to  the  diieotions 
of  this  clause  that  it  is  contended  that  the  pro- 
ceedings of  the  County  Commiirionen  of 
Washmgton  County,  in  the  purchase  of  the 
court  house  building  which  constitutes  the  con- 
sideration for  the  obligations  in  suit,  are  illegal 
We  are  of  opinion,  however,  that  the  proviafons  [  1 82] 
of  that  subsection  do  not  H^Ay  to  the  circum- 
stances of  the  present  case,  the  language  of 
the  law  is  limited  to  the  removal  or  dengnation 
of  anew  site  for  an  existing  county  buildine, 
and  cannot  be  applied  to  a  case  such  as  the 
present,  where  tne  court  house  has  been  de- 
stroyed by  fire.  It  was  the  duty  of  the  com- 
missioners, after  the  destruction  of  the  existhig 
court  house,  to  provide  a  place  where  the  courts 
could  be  held  and  a  building  aoitable  for  the 
purpose.  The  renting  of  a  building  in  another 
locality  cannot  be  considered  as  a  removal  or 
designation  of  a  new  site  for  the  coun^  build- 
ing alreadv  located.  MThere  a  county  buOding 
has  been  aestroyed  1^  fire,  its  site  cannot  be 
said  any  longer  to  exist  as  alocation.  A  literal 
adherence,  as  required  by  the  argument  for  the 

glaintifl  in  error,  to  the  terms  of  the  section  in 
a  application  to  this  case  leads  to  a  necessary 
absimity;  for  the  regular  September  meeting, 
at  which  the  unanimous  vote  of  the  board  must 
be  given,  which  it  is  contended  is  a  neoewary 
condition  precedent  to  the  validity  of  the  tra^-^s- 
action,  is  required  to  be  held  at  the  cout: 
house,  but,  according  to  the  circumstances  of 
thia  case,  there  was  no  court  house  at  which  any 
such  meeting  could  be  held.  By  the  terms  of 
the  law  the  county  commissioners  have  power 
to  designate  the  site  of  any  county  building 
not  alreadv  and  previously  located,  and  the 
terms  of  the  subsection  relied  on  applv,  we 
think,  only  to  the  case  where  it  is  a  nakea  prop- 
osition to  abandon  one  building,  then  in  use 
for  county  purposes,  and  to  establish  another 
one  in  another  site  for  the  same  purpose. 

In  the  present  case,  also,  if  there  was  any 
change  in  the  site  of  the  county  building,  it 
took  place  immediately  after  the  destruction  by 
fire  of  the  old  one,  when  the  promises  subse- 
quently purchased  were  leased  by  the  commis- 
sioners and  occupied  as  a  county  court  house. 
This  had  been  done  five  years  previously.  In 
the  meantime  the  occupancy  of  the  place  in 
question  as  a  court  house  had  been  public  and 
notorious,  so  that,  we  think,  it  may  be  con- 
sidered at  the  time  when  the  purchase  of  the 
property  was  made  that  the  site  for  a  county 
court  house  had  been  alreadv  established.  The 
change  of  title  from  that  of  lessee  for  a  term 


of  years  to  an  ownership  in  fee  by  reason  of 
the  purchase  was  not  a  change  of  the  site  of  a 
county  building.  It,  therefore,  does  not  come 
within  the  prohibition  relied  on. 

As  to  the  second  assignment  of  error,  reliance 
is  had  upon  an  Act  to  establish  county  govern- 
ments, ratified  February  27,  1877,  Laws  N.  C. 
1876-1877,  chap.  141,  p.  226.  That  was  a 
statute  which  enacted  a  new  mode  of  governing 
counties.  It  provided  in  section  4  that  justices 
of  the  peace  should  be  elected  by  the  General 
Assembly;  and  the  General  Assembly,  it  was 
provided,  at  its  then  present  session,  should 
elect  three  Justices  of  the  peace  for  each  town- 
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ship  in  the  several  counties  of  the  State,  to  be 
divided  into  three  classes,  and  hold  their  of- 
fices for  the  terms  of  two,  four,  and  six  years 
respectively;  but  the  successor  of  each  class,  as 
his  term  expired,  should  be  elected  by  the  Gen- 
eral Assembly  for  the  term  of  six  years.  It 
was  also  provided  that  the  terms  of  those 
elected  at  ue  then  present  session  of  the  Gen- 
eral Assembly,  should  begin  at  the  expiration 
of  the  teims  for  which  the  Justices  of  the  peace 
then  in  office  had  been  elected,  and  not  before. 
Section  6  enacted  that  lustioes  of  the  peace  for 
each  county,  on  the  nrst  Monday  in  August, 
1878,  and,  on  the  first  Monday  in  August  eveiy 
two  years  thereafter,  should  assemfie  at  the 
court  houses  of  their  respective  counties,  and, 
a  majority  being  present,  should  proceed  to 
the  election  of  not  less  than  three^  uor  more 
than  fiye„  persons  to  be  chosen  from  the  body 
of  the  county,  including  the  Justices  of  the 
peace,  who  should  be  styled  the  board  of 
commissioners  for  the  county,  and  hold  their 
offices  for  two  years  from  the  date  of  their 
qualification,  and  until  their  successors  should 
be  elected  and  qualified.  Those  elected  on  the 
first  Monday  in  August,  1878,  were  to  enter 
upon  the  outies  of  their  office  immediately 
upon  the  expiration  of  the  term  for  which  the 
board  of  county  commissioners  then  in  office 
had  been  elected,  and  not  before.  The  same 
section  contained  the  following  proyiso:  "iV»- 
vidsd  hatoewr,  That  the  board  of  oommisdoners 
shall  not  have  power  to  levy  taxes,  to  purchase 
real  property,  to  remove  or  designate  new  sites 
for  county  buildings,  to  construct  or  repair 
bridges  the  cost  whereof  may  exceed  five  bun- 
dreddollars,  or  to  borrow  money  for  the  county, 
nor  alter  or  make  additional  townships,  without 
. .  ^  the  concurrence  of  a  majority  of  the  Justices  of 
l^^^J  the  peace  sitting  with  tnem;  and  for  the  pur- 
poses embraced  in  this  proviso  the  Justices  of 
the  peace  of  the  county  shall  meet  with  the 
board  of  commissioners  on  the  first  Monday  in 
August,  (me  thousand  eight  hundred  and  sey- 
enty-eight,  and  annually  thereafter,  unless  of- 
tener  convened  by  the  board  <xt  commlssionerB, 
who  are  hereby  empowered  to  call  together  the 
Justices  of  the  peace,  when  neoessaiy,  not 
oftener  than  once  in  three  months;  but  for  sudi 
services  the  Justices  of  the  peace  shall  receiye 
no  compensation." 

The  next  section  of  the  statute  proyided  that 
the  board  of  commissioners  so  elected  should 
have  and  exercise  the  jurisdiction  and  powers 
yested  in  the  board  of  commissioners  then 
existing. 

It  is  quite  evident,  we  think,  that  the  proviso 
to  eection  5,  which  is  relied  upon  as  prohibiting 
the  exercise  of  the  powers  specified,  except  in 
conjunction  with  the  Justices  of  the  peace  sit- 
ting with  the  board  of  commissioners,  applies 
only  to  those  commissioners  who  should  be 
chosen  thereafter  under  the  provisions  of  that 
Act,  the  first  election  under  which  could  not 
occur  prior  to  the  first  Monday  in  August,  1878; 
and  that  those  then  elected  could  not  enter  upon 
the  duties  of  their  offices  until  after  theex{»ra- 
tion  of  the  term  for  which  the  existing  boards 
of  county  commissioners  then  in  office  had  been 
elected.  The  limitations  upon  the  powers  of 
the  commissioners  under  that  statute  cannot  be 
construed  as  affecting  the  powers  of  the  bosjds 
of  oommissionerB  in  oflto  at  the  date  of  this 
t80 


transaction*  which  was  in  the  year  1877.  The 
Act  of  February  37, 1877,  therefore,  has  no  ap- 
plication to  this  case. 

There  ii,  thertfcre,  no  error  in  the  record,  and 
the  Judgment  of  the  Circuit  Oourt  i$  c^fflrtned, 

Itueoopy.   Test: 

James  H.  MoKenny,  Gtork,  Sup.  Oourti  U.  S. 


CONTINENTAL  LIPB IN8URAN0B  CX)M.     [MT| 

PANY  OF  HARTFORD,  CONN., 

Fig.  in  Srr., 

e. 

ANN  EUZA  RHOADS,  Admrz.  of  Mabib 

Rhoads,  Deceased. 

(Bee  8. 01  Beporter^  ed.flR'-Ma) 

Jurisdiction  of  circuit  oourt-^uriedictionalfacte 
mu^  ajopear  on  face  qf  record-^tizensnip — 
action  by  adminiitratriay-amendment  of 
record, 

1.  The  facts  on  which  the  jnrisdlotion  of  the  dr- 
onit  court  rests  must,  in  some  form,  appear  on  the 
faoe  of  the  reoord. 

8.  Where,  in  an  aotion  hf  an  administratrix,  the 
Jurisdiotlon  of  the  court  depends  on  the  dtiaenslilp 
of  the  parties,  it  Is  not  sufBdent  that  the  oitizenBhip 
of  the  intestate  appean,  or  that  it  appean  in  what 
Steto  the  letters  of  adminlstratioQ  were  granted. 

8.  The  record  cannot  be  amended  in  thn  court  to 
show  the  oitlienship  of  the  plaintiff,  but  the  court 
below  may  in  its  discretion  allow  it  to  be  so 
amended  when  the  case  gets  back. 

[No.  88.] 
Argued  No9.  P,  10, 1886.  DeeidedNoe.  £9, 1886. 

rr  ERROR  to  the  Circuit  Court  of  the  Onited 
States  for  the  Eastern  District  of  Fennsyl- 
yania.    Bnereed. 
The  case  \b  steted^  the  court. 
Mr.  Saarael  C.  Perkins*  for  plaintiff  Id 
enor. 

Meenre.  F.  0.  ffooton  and  B.  T.  Comwell* 
for  defendant  in  error. 

Mr.ahirfJu$tieeW^i%dtUTenAib9  0^    ^^^^ 
ion  of  the  court: 

One  of  the  errorsAflrigned  on  this  racord  la 
that  the  circuit  court  had  no  Jurisdiction.  It 
was  settled  at  a  rery  earlv  day  that  the  facte  on 
which  the  Jurisdiction  of  the  circuit  courts  rest 
must,  in  some  form,  appear  on  the  face  of  the 
recoid  of  all  suite  prosecuted  before  them. 
Turnery.  Bank  iff  If.  A.  4  D^B[AV.Q.hk. 
1, L. ed.  718];  BushneUr.  Kennedy^dWtiXl  887 
[76 U.  8.  hk.  19,  Led.  7861;  BbmthaU ▼.  (M 
le^,  9  Wall.  665  [76  U.  S.'hk.  19,  L.  ed.  662]; 
Ex  parte  Smith,  94  U.  8.  456  (Bk.  24.  L.  ed. 
16511  Bobertaon  y.  Oeaee,  97  U.  8.  646  [Bk.  24, 
L.  ed.  1057];  Oraee y.  Am.  Cknt  In$.  Oo.  109  U. 
S.  288  [Bk.  27,  L.  ed.  984];  B&re  y.  Preeton,  111 
U.  8. 255  [Bk.  28,  L.  ed.  4201;  Jfonf/IMd,  O.  4 
L.M.BK  Oo.  Y.  Swan,  lllTF.  8.  ^  [Bk.  28, 
L.  ed.  468];  Hancock  y.  HMrook,  119  U.  8. 229 
[Bk.  28,  L.  ed.  714].  And  itis  error  for  a  court 
to  proceed  without  its  Jurisdiction  is  shown. 
Qrace  v.  AmiCriean  Gent.  Ine.  Oo.eupra;  Thayer 
Y.  Life  Aeeo.  112  U.  S.  717  [Bk.  28,  L.  ed.  864]; 
Mansfield  B.  Co.  y.  Sisan,  supra. 

It  is  conceded  that  the  lurisdictionin  this  case 
depends  alone  on  the  citizenship  of  the  Ptftiea, 
and  that  there  is  not  In  the  dedaratron  any 
averment  in  express  terms  of  the  citizenship  <» 

119  U.& 
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tbeplaintifl.  It  does  appear  tliHt  the  defendant 
was,  at  the  commencement  of  the  suit,  a  citizen 
|t40]  of  Connecticut,  and  that  the  intestate,  Maris 
Rhoads,  was  at  the  time  of  his  death  a  citizen  of 
PttmsyWania;  but  there  is  nothing  to  show  the 
dtizenship  of  the  plaintiff,  and  the  jurisdiction 
depends  on  her  citizenship,  and  not  on  that  of 
her  intestate.  Amory  y.  Amory,  05  U.  S.  185 
[Bk.  1^  L.  ed.  428].  It  is  true  that  the  record 
aces  show  that  letters  of  administration  were 
granted  to  her  in  PennsyWania,  but  that  does 
not  make  her  a  citizen  of  that  State.  It  may  be 
that  by  the  law  of  Pennsylvania  the  personal 
representative  of  a  deceased  citizen  of  Pennsyl- 
vania is,  in  contemplation  of  law,  resident 
within  the  State,  and  at  all  times  amenable  to 
the  jurisdiction  of  the  proper  courts  <rf  that 
State;  but  that  does  not  necessarily  imply  cit- 
izenship of  the  State.  He  must  be  there  for  the 
poiposes  of  his  administratioo,  but  that  is  all. 
And,  besides,  the  jurisdiction  must  appear  pos- 
itively. It  is  not  enough  that  it  may  be  inferred 
aiffumenfatively.  Brown  y.  Keene,  8  F^  112 
[fin.8.bk.8,Ii.  ed.  8B5];  Bob&rUon  r.  Oe(u$, 
mipfo.  If  the  plaintiff  was  actually  a  citizen  of 
Pennsylyania  when  the  suit  was  begun,  the 
record  cannot  be  amended  here  so  as  to  show 
that  fact,  but  the  court  below  may,  in  its  dis^e- 
*J<m,  allow  it  to  be  done  when  the  case  gets 
Imck.  Margan'M  Bar.  v.  Qay,  10  Wall.  81  [86 
U.  8.  bk.  22,  L.  ed.  100];  BcbirUtm  y.  (%aM, 

It  \a  not  necessaiy  to  consider  any  of  the  other 
asaUpaments  of  error. 

fkejudgfn£rUcfihe(SfCfuU(kwrtUr09&rMd 
and  the  eaute  remanded  fiMrfuriher  proeeedinge. 
True  copy.   Test: 

James  H.  MoKenner,  Clerk,  Sup.  Ck>urt|  U.  8. 
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G.  D.  KEWHALL,  Appt., 

E.  J.  LbBRETON,  Admr.  of  Thbodobb  Lb. 
Rot,  Deceased,  VICTOR  LbROY  bt  ai^. 
Heirs  at  Law  of  Thbodobb  LbRot,  De- 


«3ee  a  a  Beporter^  ed.  M0.26S.) 

Decree  ef  ih/e  ooiwri  beUne,  e^/hrmed  Mpen  the  eH- 
denee, 

where,  f^<)m  the  general  tangria^o  used  in  &  deed 
of  RriMt,  it  b^^aiD«  nec€*flttrj  for  the  plaliitftT  to 
I  to  paroi  evlrJeuoe  to  abow  that  lii^  chitm  wm 
led  within  thoae  protected  hf  the  tnasc.  it 
wn  oom patent  for  the  aefeodaBt  to  show  by  narol 
eridienoe  tbiat  it  vae  tbe  fDteDCloT>  of  tho  parting  to 
tie  htstrumemt  to  apply-  the  proceefLi  from  tht?  n^ile 
of  th«  trtut  pruperty  to  the  rcimburac^nif'nt  of  the 
trustee*  for  all  ad  ranees  and  paytnftata  mad*?,  and 
^ipentet  fucmred*  T>y  himj  before  paying  the  r  In  Im 
Mthe  plaintiff.  The  )>yaLDtfff  below,  appdlant  ht^i^ 
bWJUirht  tlilB  ciomptam  t^  ailegln  ff  that  the  def emlnnt 
woelT«d  oertatoprt>pertr  In  truflt  to  pay  $44tV,f^^J,  of 
vhkhaum  149,000 wiu  due  toplaintiff'smwiprnoi^^und 
Inf HfT  RUtn  t<i  the  tni  stoe .  1 1  d  I  d  ti  ^  f  t  aiLi  ji  t  ar 

-—  — I  tennH  of  the  deed  of  tniBt,  wliether  the 
WnL  was  lodu(!€!d  in  th^  gjffm  &um  nanif?'!  in  the 
«iBS  Bff  trust  u  protectivl  by  tii*3  deed*  It  becji^me 
nwrrpMiy  for  plaintiff  to  «tabll0h  this  fact  by 
parol  e*fdeiK»,  and  auub  evfdetioe  being  tatroduc  fidL 
H*  defcndMXt  was  then  allowed  to  §how  T>y  parol 
tlHii  advances  made  by  tb^  trustee,  debts  aa- 
.  ,.  -  J  bf  Ultt,  aad  ^xpenaem  iriCiUrred  were  tx^  be 
BntMla  c>at of  tiie sum  nallx^  on tbo sale  of  the 
*^w  pn:ipertx,uid  that  nioib  nam  iuid  not  b^en  suf- 

utu.& 


iloient  to  dischanre  mioh  preferred  olainu.  Upon 
thto  proof  the  Circuit  Court  of  tbe  United  States,  to 
which  the  cause  was  removed  from  the  Superior 
Court  of  the  State  of  California  for  the  lOity  and 
County  of  San  Francisco,  dismissed  the  bill,  from 
which  decree  this  appeal  was  taken.  The  appellee 
was  appointed  administrator  of  the  estate  of  tbe 
defendant,  who  died  after  the  appeal,  and  entered 
his  appearanee. 

[No.  21] 

Argued  and  eubmitied  Not,  $,  1886.     Decided 

Nov,  t9,  1886. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  California.  Af- 
firmed. 

Mesere,  Henry  Beard  and  Charles  H. 
Armea,  for  appellant: 

Under  the  Statutes  of  California,  trusts  in 
relation  to  real  estate  arise  under  instruments 
of  writing  and  by  proviuon  of  law. 

Code,  St.  4,  §  862;  tit.  8,  §§  2258.  2282, 867. 

Courts  never  permit  parol  proof  to  contra- 
dict an  intention  expressed  on  the  face  of  the 
instrument. 

1  Perry,  Trusts,  §  76;  Bait  v.  Fint  Nat.  Bank 
qfAMand,  101  U.  8.  08  (Bk.  25,  L.  ed.  794). 

Eouity  will  not  allow  a  trustee  to  set  up, 
chiefly  by  his  own  declarations,  a  parol  under- 
standmg  inconsistent  with  the  deed,  for  the 
purpose  of  increasing  his  own  share  in  the 
property,  to  the  detriment  of  his  eo-ceetui  que 
iruet. 

Hidden  y.  Jcrdan,  21  CaL  02;  Gaee  ▼.  Oodding, 
88  Cal.  191;  Bayleey.  Baxter,  22  Cal.  675;  MO- 
lard  r.Edthaway,  27  Cal.  119;  Owrrey  y.  Allen, 
84  Cal.  264;  Ereuts  y.  IMngeton,  15  Cal.  844; 

1  Perry,  Trusts,  §  127;  2  Stoiy,  Eq.  §  1211;  Van 
Earn  y.  Fonda,  5  Johns.  Ch.  408. 

That  LeRoy  took  this  title  in  his  own  name 
does  not  affect  our  rights.  He  cannot  secure 
the  property  to  himself  absolutely  by  a  pur- 
chase at  juoicial  sale,  which  he  holds  under  hia 
deed  mi  trustee. 

Jenkine  y.  PHnk,  80  CaL  686;  Burhane  y. 
Van  Zandi,  7  N.  Y.  628;  BoihweU  y.  Deweee, 

2  Black,  613  (67  U.  S.  bk.  17,  L.  ed.  809);  Flagg 
y.  Mann,  2  Sumn.  528;  Qunter  y.  Janse,  9  Cal. 
644;  Cmagnaro  y.  Don,  68  Cal.  227;  King 
y.  Remington,  Supreme  Court,  Minn,  not  yet 
reported;  Baldwin  y.  AUieon,  4  Minn.  29; 
Jewett  y.  Miller,  10  N.  Y.  402;  Mie^^ntd  y. 
Girod,  4  How.  508  (46  U.  S.  bk.  11,  L.  ed. 
1076);  Greenland  y.  King,  6  Land  Jur.  18;  Van 
Bppe  y.  Van  Bppe,  9  Land  Jar.  287. 

Meetre.  Ewaas  S.  PilUibiii7  and  Pills* 
bury  A  Blandlng,  for  app^lees: 

As  between  the  srantee  and  the  trustee  the 
trust  deed,  though  m  form  absolute,  was,  neyer- 
theless,  only  a  mortgage.  The  transaction  waa 
only  in  the  way  of  security,  and  the  legal  title 
to  tne  property  did  not  pass. 

Button  y.  Wareehauer,  21  Cal.  688;  Orattan 
▼.  Wiggine,  28  CaL  16;  OunningTiam  y.  Edwk- 
int,  27  Cal.  608:  Taylor  y.  MeCfUUn,  60  CaL  661; 
a.  a  64  Cal.  618. 

Where  an  estate  lesolts  by  implication  of 
law,  the  title  and  legal  estate  of  the  whole,  or 
of  some  aliquot  part  of  the  whole,  must  yest  in 
the  party  to  whom  it  results. 

WMU  y.  Carpenter,  2  Paige,  Ch.  289. 

If  LeRoy  had  collected  the  full  amount 
named  in  the  deed  of  trust,  and  refused  to  pay 
oyer  to  plaintiff,  an  action  at  law  oonld  bay» 

S81 


M>-844 


SUFBXiai  COUBT  OF  THB  UhITBD  StATBS. 


Oct.  Tbbii, 


been  Tnninfadninl  by  him  against  LeBoy  for  this 
sum. 

EreuU  ▼.  LivingtUmj  15  Cal.  844. 

K  we  admit  a  resultmg  trust  by  the  proTis- 
Ions  of  law  we  insist  that  such  trust  may  not 
only  be  proved  by  paroL  but  may  also  be  de- 
feated by  parol  proof  of  an  agreement  for  a 
different  trust  from  that  whicm  would  be  im- 
plied by  law. 

Baytea  Y.BaxUr,  22  CaL  STSjJtfiOanf  v.Hatha- 
vfay,  27  Cal.  119;  Boberti  t.  Foyv,  40  Cal.  687: 
Stoiy,  Bq.  Jur.  §  1202;  Bottford  y.  Bwrr,  2 
Johns.  Ch.  406;  Boe  t.  PopAom,  1  Doug.  (Eng.) 
1M;  Walker  ▼.  Walker,  2  Atk.  98;  LakeY.  Lake, 
Amb.  126;  Bdlaeis  v.  (hmplon,  2  Yem.  294; 
Pdffe  ▼.  Page,  8  N.  H.  187;  Jaeketm  ▼.  FeUer,  2 
Wend.  465. 

The  parol  evidence  is  to  establish  the  circum- 
stances of  a  collateral  fact,  which,  when  estab- 
lished, controls  the  deed. 

IMl  V.  Carter,  15  West  Va.  577. 

YHien  LeBoy,  under  the  Judgment  in  the 
foreclosure  proceeding,  bought  in  the  property, 
he  became  tne  sole  and  exclusiye  owner  of  the 
same,  devested  of  all  trust  in  favor  of  the  plaint- 
ifTs  assignor,  who  act«d  as  the  attorney  for 
the  defendant's  grantor,  who  instituted  the 
foreclosure.  The  plaintiff's  assignor  must  have 
intended  to  cut  his  client  off  by  tbat  pro- 
ceeding, for  it  cannot  be  admitted  that  he  in- 
tended to  foreclose  his  client,  and  not  himself. 
The  presumption  of  honesty  is  equivalent  to 
legal  evidence. 

OnUral  Nat,  Bank  v.  Qmruxtieut  Mut,  L. 
iiM.  6b.  104  U.  8.  54  (Bk.  26,  L.  ed.  698); 
KruMdnM  v.  HdOBlt,  L.  B.  18  Ch.  Div.  696. 

LeBoy  had  the  legal  right  to  buy  this  prop 
icrty  at  the  Judicial  sale,  and  he  thereafter  held 
it  as  his  own,  in  fee  simple  absolule. 

WigU  V.  Bon,  86  Cal.  414;  TSoin-Lick  Oa  Oo. 
v.  Ma/rifUTy,  91  U.  S.  687  (Bk.  28,  L.  ed.  828). 

A  mortgu;ee,  in  order  to  avoid  a  loss  to  him- 
self by  a  sale  to  a  stranger  at  a  less  price  than 
he  is  wfllinff  to  pay,  may  purchase  at  a  Judicial 
sale,  when  be  is  >oOi  a  trustee  and  a  eeetui  que 
truit. 

Jones,  Mort.  §§  1686,  1881, 1882;  Bergen  v. 
BenneU,  1  Cai.  Ca&  1,  9. 

Where  the  transaction  is  between  the  attorney 
und  his  client,  equity  does  not  permit  advan- 
tage to  be  taken  of  the  client. 

Wood  V.  Daumei,  18  Yes.  126;  Jonet  v.  Tripp, 
Jacob,  822;  Monteiquieu  v.  Sandys,  18  Yes.  802; 
Gaine  v.  AUen,  2  Dow  P.  C.  28^;  Bdwards  v. 
Meyriek,  2  Hare,  68;  Oibeon  v.  Jeyee,  6  Yes.  Jr. 
1370, 280;  Tiffany  ABullard,  Trusts,  187;  Story, 
£q.  Jur.  219, 810, 811,  401;  HoweUy.  Baneem, 
11  Paige  Ch.  540.  542;  Jenning$  v.  McOannd, 
17  BL  150;  F(n'd  v.  Harrington,  16  N.  Y.  288, 
289;  Beam  v.  EOie,  5  Denio,  640,  648. 

Mr,  Juetiee  Harlan  delivered  the  opinion 
of  the  court: 

The  amount  secured  to  be  paid  by  the  deed 
of  trust  executed  on  the  first  day  of  October, 
1870,  by  Juana  M.  Estudillo  and  others  to 
Theodore  LeBoy,  was  $446,849  in  gold  coin  of 
the  United  States.  Whether  that  sum  included 
the  149,000  which  is  aUeged  to  be  due  to  Pa^ 
teiBon,  Wilson,  Crittenden  and  Felton,  for 
legal  services  rendered,  cannot  be  determined 
by  anything  in  the  deed  itself.  The  pUdntiif , 
who  sues  as  assignee  of  the  claims  of  said  al- 
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tomeys,  is  compelled  to  resort  to  parol  evidence 
to  show  that  the  parties  to  the  deed  intended  to 
provide  for  the  payment  of  the  $49,000  out  of 
the  proceeds  of  the  sale  of  the  trust  property, 
and  to  that  end  included  it  in  the  aggregate  of 
$446,849.  If  that  evidence  was  competent,  it 
was  the  right  of  the  defendant  to  show  by  parol 
evidence  uat  the  intention  of  Uie  parties  was 
to  applv  the  proceeds  of  sale  to  the  reimburse- 
ment of  LeBoy  for  all  advances  and  payments 
made  and  expenses  incurred  by  him,  before 
anything  was  paid  on  die  claims  of  the  attor- 
neys. Looking  at  all  the  evidence,  we  are  sat- 
isfied that  these  propositions  are  sustained, 
namely;  1.  That  the  $49,000  was  embraced  in 
the  $446,849;  2.  The  former  sum  was  not  to  be 
paid  until  LeBoy  was  reimbursed  the  entire 
amount  due  and  to  become  due  to  him  on  ac- 
count of  principal,  interest,  advances,  and  ex- 
penses. That  the  sales  of  the  trust  property 
fell  short  of  meeting  these  latter  demands,  by  a 
large  amount,i8  clearly  established  by  the  record 
of  tne  suit  in  which  ue  accounts  or  the  trustee 
were  audited  and  settled,  and  by  other  evi- 
dence in  this  cause. 

Ojpen  the  whole  eaee  loe  think  the  decree  tecu 
rights  and  it  ie  affirmed. 
True  copy.   Test: 

James  H.  MoKenney,  Clerk,  Sup.  Oourti  U.  & 


EAST  TENNESSEE,  YIBQINIA  AND 
GEOBQIA  BAILBOAD  COMPANY, 
AppL. 

e. 

JOHN  W.  GBAYSON. 

(Bee  &  C.  Beporter'S  ed.  SI04MU 

BerMeal  ef  eoMme    eeparMe  eonireverty^nee- 
eeeary  party, 

GravsoD  filed  a  bill  against  the  appelant  and  ttie 
MomphJs  and  Charleston  Railroad  Company,  hi  the 
latter  of  which  oorporatiODs  he  was  a  stot^oldsr, 
askinar  that  a  lease  made  by  the  latter  oompany  to 
the  former  be  deolared  void  and  that  the  latter 
oompany  be  enjoined  from  issuing  stook  and  raising 
funds  for  the  purpose  of  paying  for  the  oanoella- 
tlon  of  the  leasew  On  a  petition  f6r  removal  tiled 
by  the  appellant,  alleging  that  it  was  a  dtiaen  of 
l^nneesee  and  Grayson  a  oitiaen  of  Ai^iwrn^  hOd: 

1.  That  the  Memphis  and  Charleston  Ballroad 
Company  was  a  neoeesary  pcurty  defendant  to  the 
controversy. 

8.  That  there  was  no  separate  oontroveiay  be- 
tween the  appellant  and  the  appellee. 

[No.  881.1 
Submitted  Nov,  8, 1886,    Decided  Noe.  $9, 1886, 

APPEAL  from  the  Chrcuit  Court  of  the  United 
States  for  the  Northern  District  of  Alar 
bama.    Affirmed, 
The  case  is  stated  by  the  court 
Mr,  W.  M.  Baxter,  for  appellant 
Meeen.  Hennr  E.  Dayia,  F.  P.  Ward 
and  R.  W.  Walker»  for  appellee: 

Mr.  Ohirf  Juttiee  Watte  delivered  the  opin- 
ion of  the  court; 

This  is  an  appeal  from  an  order  remanding 
a  suit  in  equity  which  had  been  remrved  from 
the  Chancery  Court  of  the  Eastern  Division  of 
the  State  of  Alabama.  The  bill  was  filed  by 
John  W.  Grayson,  a  dtlzeii  of  Alabama,  and 
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«  ftockholder  of  the  Mcmnldii  and  GharteUm 
Railroad  Company,  'in  Ills  own  behalf,  and  In 
behalf  of  all  other  stockholden  *  *  *  who  may 
come  inand  contrilrate  to  theezpeDseB,"  against 
the  Memphis  and  Charleston  KailiXMid  Com- 
panr,  a  corporation  eziitinff  under  the  laws  of 
the  States  of  Tennessee,  Alahama  and  Missia- 
flippi,  and  the  East  Tennessee,  Virginia  and 
Oeoigia  Railroad  Company,  a  corporation  ex- 
isting under  the  laws  <»  Tennessee  and  Geor- 
gia. The  bill  was  filed  Aogost  81,  1882,  and 
alleged  that  on  the  second  of  June,  1877,  the 
Memphis  and  Charleston  Company  executed 
what  purported  to  be  a  lease  of  its  railroad  and 

(tli]  ftpportenances  to  the  East  Tennessee,  Virginia 
lod  Georgia  Company  for  a  period  of  twen^ 
yean  from  July  1,  1877;  that  this  lease  was 
modified  in  some  particulars  December  2, 1879: 
that  neither  the  loBoe  nor  the  modification  were 
within  the  corporate  power  or  authority  of 
eithAf  of  the  parties  thereto;  that,  notwithstand- 
ing this,  the  East  Tennessee,  Virginia  and 
Geoigia  Company  had  taken  possession  Gt  and 
was  operating  the  leased  railroad;  that  Grayson, 
the  complainant,  was  not  present,  either  in  per- 
son or  by  proxy,  at  any  meeting  of  the  stock- 
holders of  the  Memphis  and  Charleston  Com- 
pany, if  any  there  ever  had  been,  when  the 
lease  w  js  authorized  or  approved;  that  he  had 
never  consented  thereto,  and  his  rights  as  a 
stockholder  "are  in  nowise  affected  by  any 
such  action  of  a  stockholders' meeting  at  which 
he  was  not  present,  in  which  he  did  not  partici- 
pate, and  in  which  his  stock  was  not  ropresent- 
ed^euch  action  being  tc^^raeirds  and  without 
1^  authority;"  that  at  a  meeting  of  the  stock- 
holders of  the  Memphis  and  Charleston  Com- 
pany, on  the  22d  of  August,  1882,  a  resolution 
was  adopted  authorizing  the  directors  to  ap- 
point a  committee  to  meet  the  East  Tennessee, 
Virginia  and  Geoma  Company  and  arrange  for 
a  cancellation  of  the  lease,  it  being  understood 
that  the  last  named  Company  would  surrender 
its  riehts  as  lessee  on  payment  of  $400,000: 
that  the  resolution  was  adopted  under  the  in- 
flnenoe  of  the  belief  that  upon  the  payment  of 
this  amount  the  lease  would  be  abro^ited;  that 
at  the  same  meeting  a  further  resolution  was 
adopted  autljorizing  the  issue  of  five  millions 
of  ODllaiB  of  additional  stock  to  be  sold  sjb eight 
oenta  on  the  dollar  to  raise  the  amount  to  be 
mid  the  East  Tennessee,  Virginia  and  Georgia 
Gompan^,  in  case  the  {Proposed  arrangement 
was  earned  out;  that  Grayson,  the  complain- 
ant, voted  against  both  these  resolutions;  that, 
00  a  fair  settlement  of  the  accounts  between  the 
two  Companies  for  the  operations  of  the  East 
Tennessee,  Virginia  and  Georgia  Company 
during  the  time  it  had  been  in  puesession  under 
the  lease,  a  large  sum  would  be  found  due  to 
the  Memphis  and  Charleston  Company;  and 
that  the  directors  of  the  Memphis  and  Charles- 

lt481  ton  Company  will  not,  and  Grayson,  the  com- 
plainant, cannot,  bring  a  suit  in  the  name  of 
the  company  to  have  toe  lease  set  aside.    The 

Eyer  of  the  bill  is  for  a  cancellation  of  the 
le,  for  an  account,  and  for  an  injunction  to 
restrain  the  East  Tennessee,  Virginmand  Geor- 

S's  Company  from  operating  the  road,  and  the 
emphis  and  Charleston  Cmnpany  from  pay- 
b^  $400,000  or  any  other  sum  for  the  cancel- 
buion  of  the  lease,  and  from  issuing  the  new 
stock  to  raise  the  mon^  to  make  the  payment 
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On  the  4th  of  September,  1882,  the  East  Ten- 

Bsee,  Vhrginia  and  Georffia  Company  filed  a 
petition  for  the  removal  of  the  suit  to  the  Cir- 
cuit Court  of  the  United  States,  on  the  ground 
that  the  Company  laa  citizen  of  Tennessee,  and 
Grayson  a  dozen  of  Alabama,  and  "there  is  a 
controvert  which  is  wholly  between  dtizens 
of  different  States,  and  which  can  be  fully  de- 
termined between  them;  to  wit,  a  controversy 
between  the  said  petitioner  and  the  said  John 
W.  Grayson."  The  circuit  court,  on  motion, 
remanded  the  cause,  and  that  order  is  now  here 
for  review. 

We  are  unable  to  distingulah  this  case  from 
thatof  JT.J:  Omt.  R  R  Ca.Y.  Mia$,119TJ.Q, 
240  {Bk.  28,  L.  ed.  949].  It  Is  brought  by  a 
stockholder  of  the  Memphis  and  Charleston 
Railroad  Company,  in  behalf  of  himself  and 
any  other  stoGkholders  who  will  contribute  to 
the  expenses,  to  set  aside  a  lease  made  by  that 
corporation  to  the  East  Tennessee,  Virgima  and 
Georgia  BaHroad  Company,  in  excess  of  its 
corporate  powers,  and  to  restrain  the  Memphis 
and  Charleston  Company  from  carrying  into 
effect  a  resolution  of  its  stockholders  authoriz- 
ing a  settlement  with  the  East  Tennessee,  Vir- 
ginia and  Georgia  Company,  by  the  payment 
of  1400,000,  to  secure  a  cancellation  of  the 
lease.  The  bill  was  filed  by  one  of  the  minor- 
i^  stockholders  nine  days  after  the  resolution 
in  favor  of  the  settlement  was  passed,  and  one 
of  its  obl^Bts  is  to  defeat  this  action  of  the  ma- 
jority. Under  these  circumstances  it  is  dear 
that  the  Memphis  and  Charleston  Company  is 
not  a  mere  formal  party,  or  a  party  in  the  same 
interest  with  Grayson,  but  Is  nghtly  and  neces- 
sarily a  defendant  The  corporation,  as  a  cor- 
g oration,  has  determined,  by  a  vote  of  its  stock-  ^  ^ . . , 
ciders,  to  pay  $400,000,  whidi  it  proposes  to  LS«^i 
raise  bv  a  ruinous  sale  of  stock,  to  get  rid  of  a 
lease  that  Grayson  insists  Is  void  and  ought  to 
be  annulled  without  any  payment  whatever^ 
and  the  lessee  brought  to  an  account. 

Neitha  is  there  a  separate  controversy  in  the 
case  between  the  complainant  and  the  East 
Tennessee,  Virginia  and  Geor^  Companv. 
The  principal  purpose  of  the  suit  is  to  set  aside 
the  lease  for  want  of  authority  to  make  it  For 
that  purpose  both  the  lessor  and  lessee  are  nec- 
essary parties.  Grayson  Is  not  suing  for  the 
Memphis  and  Charleston  Company,  but  for 
himsdf.  It  is  true  a  decree  in  his  favor  may 
be  for  the  advantage  of  the  Memphis  and 
Charleston  Company,  but  he  does  not  represent 
the  company  in  its  corporate  capacity,  and  has 
no  auU&ority  to  do  so.  As  a  stockholder,  he 
sedu  protection  from  the  illegal  acts  of  his  own 
company  as  well  as  the  other.  According  to 
the  alleaations  of  the  bill,  it  may  fairly  be  in- 
ferred that  a  majori^  of  the  stockholders  of 
the  Memphis  and  Charleston  Company  have 
combined  with  the  East  Tennessee,  Virginia 
and  Georgia  Company  to  sacrifice  the  rights  of 
the  minority,  and  this  suit  is  in  behalf  of  the 
minority  to  protect  themsdves  against  this  un- 
lawful and  fraudulent  combination.  Left  to 
themsdves,  the  two  Companies  will  settle  on  a 
basis  that  will  be  ruinous  to  the  interest  of 
Grayson  and  those  in  like  situation  with  him- 
sdf.   This  he  seeks  to  prevent. 

In  the  argument  it  Is  suggested  that  this  case 
differs  from  that  of  the  iO.  Cent.  R  R  Oo.  v. 
ifsUs.  in  the  fact  that  in  thai  the  two  corpora- 
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tions  Joined  in  an  answer  inBisdnff  on  the  Tslid- 
ity  01  the  le&ae,  and  in  this  nothing  of  the  kind 
has  been  done.  But  here  the  aUegationa  of  the 
bfll,  which,  for  the  purposes  of  the  present  in- 
quiiy,  most  be  considered  as  confessed,  are  to 
tne  effect  that  the  two  companies  are  acting  in 
harmony  upon  the  question  of  validity,  and 
that,  unless  restrained,  the  Memphis  and 
Charleston  Ck)mpany  will  make  a  settlement 
which  will  be  matly  to  the  injury  of  its  min- 
ority stockholders,  of  whom  tnis  complainant 
is  one.  This  is  certainly  the  equivalent  of  the 
Joint  answer  in  the  other  case. 

Ths  order  remanding  the  eaee  U  (tftrmed, 

Itueoopy.    Test: 

James  H.  HoKenn^,  Gtork,  Bap,  Ooaxi, 


WILLAMETTE   WOOLEN  MAKUFAOT- 
UKING  COMPANY,  AppL, 

BANE  OF  BRrnSH  COLUMBLi. 

(Bee  &a  Reporter's  ed.  m-MJ 

Chrpi>ratiane-'€ni1hority  tomeriaage  franMeee 
and  pawere-^-eemtrueiion  ef  cfuHrUr, 

nerixtfa  seotlon  of  appellants  charter,  whkdi 
proTlded  that  the  Oorporatlon  "SbaU  have  the 
exclusive  right  to  the  hydrauUo  powen  and  priv- 
Ueges  created  by  the  water  which  it  takes  from  the 
Banliam  River,  and  may  use,  rent  or  sell  the  same, 
or  any  portion  thereor  as  it  may  deem  expedient,*^ 
conferred  upon  the  Oompany  the  rifht  to  mortga^ 
**the  power  to  bring  water  from  the  Santiam  River,'* 
and  also  the  exclusive  right  to  the  hydraulic  pow- 
ers and  priTileges  created  by  tiie  water  from  said 
river.  A  mortgage  executed  by  the  Ck>mpany 
created  alien  upon  such  powers  and  franchises. 

(No.  82.] 

Argued  and  ttUmnited  Noe.  9,  1886,    Decided 
Nae.  go,  1886. 

APPEAL  from  theCircuit  Court  of  theUnited 
States  for  the  District  of  Oregon.  Af- 
firtned. 

The  case  is  stated  by  the  court 

Mr.  George  H.  wiUiama,  for  appellant: 

Corporations  have  none  of  Uie  elements  of 
sovereignty,  and  can  have  and  exercise  only 
such  powers  as  are  expressly  conferred  on  them 
by  the  Act  of  incorporation,  and  such  implied 
powers  as  are  necessary  to  enable  them  to  per- 
form their  prescribed  duties. 

lilMk  V.  Del.  A  B,  Canod  Oo.  22  N.  J.  Eq. 
180;  TIumM  v.  We$t  J.  R.  R.  Oo.  101  U.  8.  71 
(Bk.  25,  L.  ed.  950). 

The  Act  of  incorporation  confers  upon  the 
Company  "power  to  purchase,  receive  and  pos- 
sess lands,  goods,  chattels  and  effects  of  every 
kind,  the  same  to  use  and  dispose  of  at  pleas- 
ure:" and  "shall  have  the  exclusive  rieht  to 
hydraulic  powers  and  privileges  created  by  the 
water  which  it  takes  from  the  Santiam  mver, 
and  may  use,  rent,  or  sell  the  same,  or  an  v  por- 
tion thereof,  as  it  may  deem  expedient.''^  Its 
power  to  seU  is  defined,  and  does  not  include 
the  power  to  dispose  of  its  franchise;  and  the 
Act  makes  no  provision  for  "assigns,**  and 
therefore  the  Corporation  cannot  merse  itself 
into  any  "assigns,"  or  confer  upon  uiem  its 
comorata  powen  and  f  uactiona.  The  right  to 


take  private  property  for  its  use  upon  payine 
a  lust  compensation  therefor  is  granted,  and 
this  was  within  the  power  of  the  Legislature. 

Head  v.  AmoOuag  Mfg.  Oo.  118  U.  S.  0  (Bk. 
28,L.ed.889). 

The  power  not  being  conferred  upon  '  the  as- 
signs" of  theCcmpany,  the  Corporation  cannot^ 
bv  the  action  of  its  curectors,  confer  this  rieht 
of  eminent  domain  upon  the  Bank  of  Britisb 
Columbia,  a  foreign  corporation,  or  upon  a 
private  individuaL  The  consent  of  the  sover- 
eign power  would  be  neceesair. 

1  BL  Com.  478. 

The  franchise  of  becoming  and  beinga  cor- 
poration is  in  its  nature  incommunicable  by 
the  act  of  the  parties,  and  incapable  of  pass- 

Ckmma^^^r.  BmUK,  10 Allen,  448;  Mem^ 
ph$edfL.B,R  K  Oo.Y.Oimm498ioner9, 112X1.  S. 
e09(Bk.  28,  L.  ed.  887);  BM  v.  SulUwn  R  R 
21  Law  Bep.  188;  2  Bedf.  Am.  R.  Cas.  621;  1 
Brunner,  CoL  Caa.  618;  LouieeiUe  dIf.RCh. 
V.  Balmee,  109  U.  S.  244  (27:822);  WOeon  v. 
Oainee,  108  U.  S.  417  (26:401);  Morgan  v.  La. 
08  U.  S.  217  (28:860)^  Braneh  v.  Jenip,  1» 
U.  8.468(27:279). 

There  can  be  nodistincdon  between  railroad 
eases  and  this,  resting  on  the  ground  that  the 
former  are  quasi  pubuc  corporations,  and  the 
defendant  Corporation  not  of  that  description. 

JBbad  V.  Amoikeag  Mfg.  Oo,  eupra;  Seudder  r. 
I¥enion  Da.  FaUe  Oo.  Sazt  694;  Boeton  dt  R 
Mm  Corp.  V.  Newman,  12  Pick.  467;  Haeen  v. 
JBmw  G?.  12  Cush.  475;  Oommanwecdth  r.  Eeeez 
OoA^  Gray,289;  Hankine  v.  Latorenee,  8  Blackf . 
266;  Great  F.  Wg.  Oo.r.  Femald,  47  N.  H. 
444;  Munn  v.  m.  94  U.  8.  118  (Bk.  24, 
L.  ed.  77):  Carpenter  ▼.  Blaek  Hawk  G.  Mtn. 
Co.  65N.  Y.  60;  OauY.ManeheeterlrondtSteei 
Oo.  9  Fed.  Hep.  640;  Salem  MiU  Dam  Corp.  v. 
Bopee,  6  Pick.  82;  WMUenJlon  MiUar.  Upton,, 
10  Cray,  582;  Stewart  v.  Jones,  40  Mo.  140; 
BiehardeonY.  SiNeg,  11  AUen,  65;  MSddleeexR 
R  Oo.  V.  BoeiondiO. RROo.  115  Mass.  847; 
ThomaeY.  Armetrong,  7  Cal.  286;  MaJumag  ▼. 
SpHng  Vol.  W.  Oo.  52  Cal.  168;  Alidott  v.  Am. 
H.  Bubber  Oo.  88  Barb.  680;  MtOMou^  r. 
Mou,  5  Denio,  567;  MinersDitch  Oo.  t.  ZOler- 
bach,  87  Cal.  544. 

This  suit  is  to  enforce  that  part  of  the  con- 
tract which  remains  executory,  and  therefore 
the  Corporation  can  set  up  the  plea  of  uUra 


Thamaty.Weet  J.  R  B.  Oo.  eupra. 

This  is  not  a  misuse  of  an  admitted  power, 
but  an  act  not  within  the  scope  of  the  powera 
of  the  Corporation  to  perform  under  any  cir- 
cumstance or  for  any  piu*pose. 

Headr.  Prov.  Int.  Co.  2  Cranch,  127  (6  U.S. 
bk.  2,  L.  ed.  229);  Bank  ofAugueta  v.  Earie,  IS 
Pet.  519  (88  U.  8.  bk.  10,  L.  ed.  274);  P^rrine 
V.  OheeapeakedbDa.  Canal  Oo.  9  How.  172  (50 
U.  8.  bk.  13,  L.  ed.  92);  Pearce  v.  Mad.  d  Ind. 
etc.  B.  R  Co.  21  How.  441  (62  U.  8.  bk.  16,  L. 
ed.  184). 

This  Corporation  has  not  been  dissolved.  The 
insolvency  of  a  corporation  does  not  extinguish 
its  legal  existence. 

Bo^en  Glaee  Mfg.  Oo.  v.  Langdon,  24  Pick.  49. 

Nor  does  the  assignment  or  sale  of  the  prop- 
erty dissolve  a  corporation  created  by  qwdal 
charter. 

Bareta^Y.  Tsdman, 4  Bdw.  Oh.  128;  StaioY. 
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Bank^Xd.  6Gin^k  J.  205;  Ikurmm Bk.  qf 
lW.T.JBteaf<9fi,7Gm^kJ.421;  Brinehm'ht^r. 
Bnwn,  7  JohoB,  Gb.  224;  SuIUtan  v.  IWtf n/^ 
^^  a».  W  OaL 468;  Kineaid r.  JheineOe^im 

Jtfr.  jr.  N.  Dolph*  f or  appellee: 

That  wliich  was  mortgagiBd  l^  the  appellant 
was  in  no  sense  a  f  lanchise.  The  power  to  con- 
demn land  for  a  xi^  of  way  was  the  power  to 
exeicbe  a  temporaiy  franch&e  which,  when  the 
right  of  way  was  acanired,  was  exhaosted^and 
the  Tight  of  way,  and  the  right  to  take  water 
from  the  Santiam,  became  t£e  property  of  the 


^orffonr.La.  08  U.  8.  217  (Bk.  28.  L.  ed. 
800). 

By  section  8  of  its  charter,  the  Corporation 
was  empowered  to  purchase  and  receive  and 
possess  lends,  goods,  chattels  and  effects  €ft 
eveiy  kind,  andto  dispose  of  them  at  pleasnra. 
Whatever  ri^^ts  to  the  beneficial  use  of  the 
waters  of  the  fiantiam  River  the  Corporation 
acquired  under  the  fifth  section  of  its  charter, 
whether  the  same  was  property,  as  distinguish- 
able from  its  franchise,  or  not,  it  was  expressly 
empowered  to  sell,  in  whole  or  in  part,  by  the 
loth  section  of  its  charter.  This  power  to  sell 
includes  the  power  to  sell  the  right  to  take  the 
water,  together  with  the  means  of  conducting 
the  same  to  the  place  where  it  is  to  be  used. 

ShseUY. SOdm'i  Lem$,  2  WalL  187  (Bk.  17, 
Led.  825). 

The  power  of  a  coiporation  to  sell  its  prop- 
erty and  franchise  includes  the  power  to  mort- 
ga^  the  same. 

KBoitanFMgJU Oo.y.  EagUmB.  B.  Oo.  18 
Allen,  422;  McAUuUr  y.  Plant,  64  Miss.  106; 
QtmiaMY.  Baoon,  28  Miss.  272;  3t(me  v.  MoiU- 
pmntfTy,  85  MiflB.  88. 

Every  corporation,  unless  expressly  or  im- 
pliedly prohibited,  hsa  the  same  power  as  an  in- 
oividiial  to  sell  its  proper^,  eitner  absolutely 
or  conditionally. 

Awwra  Apr.  S  K  Boe.  ▼.  Paddock,  80  IH 
268|Ang.  A  Ames  Corp.  158;  OurtiiY.LeamU, 
16  H.  Y.  0;  Thampion  y.  Zamb&rt,  44  Iowa, 
280;  VanarsdaU  v.  8tai»,  ^.  85  Ind.  176;  1 
Jones,  Mort  §  124;  8  Dan.  Keg.  Inst.  ^882, 
888;  Ckurk  Y,FarmenWoolmMfg.Oo.  15  Wend. 
256;  Fauy.NMe^  Cush.  1;  KH&nm  Y^Bt^alo, 
14  N.  Y.  856;  WTUU  Water  Vak  Can.  Oo,  y. 
VattOte,  21  How.  414  (62  U.  8.  bk.  16,  L.  ed. 
154);  OommmM  Bank  y.  Nmeport  Mfg.  Ch. 
85  Am.  Dec.172;  State  y.  Oomn.  efMan^flM, 
57  Am.  Dec.  418. 

If  it  be  conceded  that  the  ri^^ts  in  contio- 
versy  were  a  part  of  the  franchises  of  the  appet 
hnt.  It  still  had  power  to  mortgage  the  same. 

N.  O.  BpaniAF^rtd^  L.B.SOe.  y.  Bekh 
more,  U4U.  8.501  (Bk.  29,  L.  ed.  244);  Baaan 
▼.  Aiken,  0  Lea  (Tenn.)600;  BnMm  dt  T.  0. 
R  Oa.  ▼.  Skirley,  54  Tex.  125;  Milet  y.  Thame, 
88  CaL  886;  Bandolph  y.  Lamed,  27  N.  J.  £q. 
561;  LtppineeU  y.  AUander,  27  Iowa,  460; 
Bmhwhs  t.  Waihm,  2  McLean,  876;  Fettofk  y. 
DeaU^  aa  Yt  170;  Beneen  y.  Maatar,  ete.  10 
Barb.  228;  Ladd  y.  Chotard,  1  Minor  (Ala.) 
886;  Leme  y.  OainemUe,  7  Ala.  85;  Dundy  y. 
Okambere,  28  DL  870;  Bank  qf  Middletnifry  y. 
^(orknh  80  Yt  182;  BiOinffB  y.  BreMg,  45 

The  a|ipdlant  is  estopped  from  denying  its 
power  to  mortgage  the  portion  of  its  property 
11»  D.& 


in  controvert.  It  received  and  seeks  toretain 
the  benefit  of  the  loan  secured  bv  the  mortgage, 
and  it  cannot  set  up  its  want  of  power  to  exe- 
cute it,  to  deprive  appellee  of  the  benefit  of  its 
securi^. 

Field,  Corp.  g  285;  Green's,  Brice.  XTltra  7»> 
re$,  42,  717;  OawU  y.  OdL  Springe  Co.  100  U. 
8.  55  (Bk.  25,  L.  ed.  547);  Morawetz,  Priy.  Cora 
8  86;  Argenti  y.  San  Frarusieeo,  16  Cal.  2^; 
Iktret  y.  OoJIe.  88  IlL  141,  Av/roraA.  dff.  Soe. 
y.  Paddock,  80  SL  266;  Bradleg  v.  Ballard,  65 
111.417. 

If  the  appellant  was  not  authorteed  to  mort- 
gage the  property  in  controversy,  the  State  only 
could  question  the  transaction. 

O^teeU  y.  Springe  Co.  eupra;  Arihfwr  y.  Cofn- 
mertiat  eU.Bankqf  F«dbSu9v,48  Am.Dec.719; 
Moore  y.  Sohcppert,  22  West. Va.  282;  Logan  y. 
YemtmG.ete.B.B.CoM'ijkdL.t^iToledodiA. 
A.B.  R  Ch.  y.  Johnem,  40  Mich.  148;  PiadeyY. 
Boanoke  Nae,  Ch.  75  Ya.  820;  WaBamet  FaUe 
etc  Ch.  y.  Kittridge,  6  Sawy.  44;  Union  Nat. 
Bank  of  St.  Lome  y.  Matthaiee,  08  U.  8.  621 
(Bk.  25,  L.  ed.  188);  JSUeabetii  City  Academy  v. 
X^(teiy,  45  Am.  Dea  600;  Oakland  R  R  Ch. 
Y.  Oakland,  etc.  RROo.^  CaL  865;  Eackett 
y.  WUeon.  6Pac.Bep.  0, 660;  2Bedf.Bailw.  400. 

Mr.Juetiea  Miller  deliyered  the  opinion  of   [192] 
the  court: 

This  is  an  appeal  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Oregon. 

The  Willamette  Woolen  Manufacturing  Com- 
pany, the  appellant,  was  incorporated  by  an 
Act  of  the  Territorial  Legislature  of  Oregon  on 
the  17th  day  of  December,  1856,  which  Act  is 
in  the  following  language: 

'< Sec.  1.  A  iieMetSbythe Legielative  Am- 
eenMy  of  tke  Territory  of  Oregon,  That  George 
H.  Williams,  Alfred  Stanton.  Joseph  Watt, 
Joseph  Holman,  Daniel  Waldo,  WiUiam  H. 
Bector,  £.  M.  Bamum,  J.  G.  Wilson,  and  J. 
D.  Boon,  and  their  associates,  stockhoMere  in 
the  Joint  stock  Company  known  as  the  '  Wil- 
lunette  Woolen  Manufscturinff  Company,'  and 
their  successors,  are  hereby  declared  a  body  11931 
corporate  and  politic  by  the  name  and  style  of  ^ 
the  'Willamette  Woolen  Manufacturing  Com- 
pany,' for  the  purpose  of  creaUng  and  improy- 
mg  water  powers  and  privileges,  and  manufac- 
turing; and  the  present  organization  of  said 
Joint  stock  Company  shall  continue  untQ 
changed  by  said  CorpoiaAion. 

"  Sec.  2.  Said  Corporation  shall  haye  power 
to  purchase,  reoeiye  and  possess,  lands,  goods, 
chattels,  and  effectsof  every  kind,  the  same  to 
use  and  dispose  of  at  pleasure;  to  contract 
and  be  contracted  with;  to  sue  and  besoed;  to 
have  a  common  seal,  and  the  same  to  use  and 
change  at  pleasure;  and  to  ordain  and  establish 
such  by-laws  and  r^:ulation8  as  it  may  deem  ex- 
pedient for  its  own  goyenmient  and  the  efficient 
management  of  its  afCairs,  consistent  with  the 
Consutution  and  laws  of  the  United  States  and 
the  laws  of  this  Territory. 

"  Sec.  8.  The  capital  stock  of  said  Corporar 
tion  Shan  not  exceed  two  himdred  thousand 
dollars,  and  shall  be  diyided  into  shares  of  not 
less  than  one  hundred  dollars  each,  transferable 
as  its  by-laws  may  provide. 

"  Sec.  4.  Said  Corporation  shall  receiye,  pos- 
sess and  enjoy  all  the  property,  interests,  and 
rights  of  sfua  Joint  stock  Company,  and  shall 
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hold  and  have,  and  may  enf  oroe  by  kgal  remo- 
dies,  all  dalnia  and  obligations  due  or  to  become 
doe,  given  or  that  may  be  given  to  said  Com- 
pany; and  all  stock  due  or  to  become  due  to 
said  Company  shall  be  payable  to  and  collected 
by  said  Corporation;  and  the  individual  mem- 
bers of  saia  Corporation  shall  each  and  singu- 
lar be  liable  for  the  corporate  debts  of  said 
Company,  contracted  while  a  member  of  the 
same,  to  the  amount  of  his  share  of  theooipo- 
ratej>ropertv. 

"  Sec.  5.  Said  Corporation  shall  ha^e  power 
to  bring  water  from  the  Santiam  River  to  any 
place  or  places  in  or  near  Salem,  to  be  brought 
as  far  as  practicable  through  the  channel  or 
the  valley  of  MiU  Creek;  and  for  such  pur- 
pose may  enter  upon  landii  and  also  said  creek, 
and  do  aU  things  proper  and  suitable  for  a  safe, 
direct  and  eeonomiciu  conveyance  of  water  as 
aforesaid;  but  said  Corporabon  shall  do  no  un- 
necessary injury  to  private  property,  and  shall 
be  answerable  in  damages  to  any  person  whose 
property  is  injured  by  its  acts. 

"  Sec.  6.  Said  Corporation  shall  have  the  ez- 
duaive  right  to  the  hydraulic  powers  and  priv- 
ileges crwted  by  the  water  which  it  takes  nom 
the  Santiam  River,  and  may  use,  rent»  or  sell 
the  same,  or  any  pwticm  tbereof,  as  it  may 
deem  expedient 

"Sec.  7.  This  Act  Shan  be  in  force  from  and 
after  its  passage." 

The  present  suit  was  brought  by  the  Bank 
of  British  Columbia  against  that  Corporation 
to  foreclose  a  mortgage  executed  by  it  on  the 
24th  day  of  August,  1870,  to  secure  the  pay- 
ment of  promissory  notes  made  by  the  Com- 
pany, amounting  originally  to  over  |80,000,  of 
which,  at  the  tume  of  bringing  the  suit,  only 
about  $15,000  remained  unpai£  To  the  bill 
of  foreclosure  the  defenduit,  in  the  circuit 
court,  filed  an  answer  and  a  plea.  The  plea, 
which  raises  the  only  question  in  iaBuehere,  is 
as  follows: 

"And  for  a  further  defense  and  plea  to  said 
bill  of  complaint,  said  defendant,  the  Willam- 
ette Woolen  Manufacturing  Company  alleges 
that  It  is  now,  and  continuously  for  more  than 
twen^  years  next  last  past  has  been,  incorpo- 
rated under  and  by  Virtue  of  an  Act  of  ttie 
Legldative  Asssmbfy  of  the  Territory  of  Ore- 
pm,  passed  December  17, 1866,  and  entitled  'An 
Act  to  Incorporate  the  Willamette  Woolen 
Manufacturing  Company.*  That  the  fifth  seo- 
tion  of  said  Act  provides  as  follows,  viz.: 

"  'See.  5.  Said  Corporation  shall  have  power 
to  bring  water  from  the  Santiam  Rirer  to  any 
place  or  places  in  or  near  Salem,  to  be  brought 
as  far  as  practicable  through  the  channel  or 
the  valley  of  MiU  Creek;  and  for  such  pur- 
pose may  enter  upon  lands  and  also  said  creek, 
and  do  all  thingsproperaodsuitablefor  a  safe, 
direct,  and  economical  conveyance  of  water  as 
aforesaid;  bat  said  Corporation  shall  do  no  un- 
neceasaiy  inluir  to  private  property,  and  shall 
be  answerable  m  damages  to  any  person  whose 
proper^  is  injured  by  ns  acts.' 

'^That  the  rights  and  powers  enumerated  in 
said  section  five  of  said  Ad,  and  thereby  con- 
ferred upon  defendant,  constitute  the  personal 
and  exdusiye  franchise  of  defendant  as  such 
Corporation,  and  that  said  mortgage  mentioned 
in  plalnturs  bill  of  complaint  included  said 
frsnchiie^  andof  i(|^toa|^t  l^  this  honoraUe 


^ 


court  to  be  declared  null  and  void  and  of  no 
effect  so  far  as  the  same  includes  said  firanchise. 
That  it  is  necess^  to  the  use,  enioyment,  and 
maintenance  of  defendant's  said  mmchise  thai 
defendant  shall  have  and  retain  the  exclusive 
use  and  enjoyment  of  all  the  property  men- 
tioned and  oescribed  in  plaintiff's  mortnige,  set 
out  in  said  bill  of  complaint,  which  relates  to 
the  power  to  bring  water  from  said  Santiam 
River  to  said  Salem.** 

That  court  overruled  the  plea,  and  decree 
was  rendered  for  the  plaintiif,  ordering  a  sale 
of  all  the  mortgaged  property  upon  failure  to 
I»y  the  sum  found  due  within  a  reasonable 
time.  Sale  was  accordingly  made  by  the  com- 
missioner appointed  for  the  purpose,  and  the 
Manufacturinff  Company  brou^t  this  case 
hereonappeaL 

The  assignments  of  error  made  in  this  court 
are  as  follows: 

"  The  court  below  errd^: 

"1.  In  holding  that  the  mortgage  was  Tslid 
as  to  the  fhmchise  created  by  sud  section  five 
of  the  Act 

*'  2.  In  entering  a  decree  for  the  sale  of  said 
franchise. 

"8.  In  determining  said  question  in  the  af- 
firmative. 

"4.  In  holding  that  said  Corporation  had 
rer  to  devest  itself  of  its  corporate  franchise 
y  mortgage,  sale,  or  otherwise,  without  the 
consent  of  the  Legislature  of  Ore^n." 

The  mortgage  commences  it^  granting  clause, 
descriptive  of  the  property  conyeyed,  by  say- 
ing that  the  said  Corporation  "doth  hereby 
grant,  bargain,  sell,  assign,  transfer,  set  over, 
and  convey  unto  the  party  of  the  second  part" 
—meaning  the  Bank—"  its  assienif,  successors, 
and  representatives,  all  the  following  real 
proper^  lying  and  being  situate  in  the  Ooun^ 
of  Marion,  and  State  of  Oregon,  more  par- 
ticularly described  as  follows,  to  wit :"  Tlien 
foUows  a  minute  description  by  metes  and 
bounds  and  courses  and  distances  of  the  realty 
upon  which  the  mill  propertyof  the  par^  of 
the  first  part  now  stands.  "The  design  hereof 
being  to  convey  the  entire  parcel  of  realty,  to- 
gether with  the  tenements  and  bufldings,  to- 
gether with  all  and  shigular  the  machinery  of 
every  kind  used  therein  or  thereabout  Also 
the  power  to  bring  water  from  the  Santiam 
River  to  any  plaoe  or  places  in  or  near  Salem, 
the  same  to  oe  brought  as  far  as  practicable 
through  the  channels  or  the  valley  of  Mil! 
Creek,  and  for  such  purposes  may  enter  upon 
lands,  and  also  said  creek,  and  do  aU  things 
proper  and  suitable  for  a  safe  and  economical 
conveyance  of  water  as  aforesaid;  also  the  ex- 
clusive right  to  the  hydraulic  powers  and  priy- 
fleges  created  by  the  water  from  the  Santiam 
River;  also  aU  tne  rights  and  powersof  the  said 
party  of  the  first  partin  and  to  the  water  rights, 
powers,  and  privdeges  obtained  under  its  char- 
ter or  articles  of  incorporation,  including  all 
rights  and  property  of  kindred  character  ac- 
quired by  said  party  of  the  first  part  in  any 
way  or  from  any  person  shice  the  Incorporation 
aforesaid.  Also  all  that  tract  or  parcel  of 
realty  upon  which  the  party  of  the  first  part 
has  now  in  operation  a  saah  factory**— giving 
a  full  description  of  it—"  together  with  all  the 
rights  of  way  now  owned  by  said  party  of  the 
fint  pait,  as  appurtenant  to  or  necessary  to  the 
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wm  or  €Bjoyment  of  said  rights. 

Hid  eMenwptB  in  the  watei  aforesaid,  to^ 

with  all  and  singular  the  tenements^  heredita- 

DtB,  and  apportenances  thereunto  helong- 

[or in  anywise  appertaining,"  etc. 

the  decree  of  the  court  finds  "that  the  de- 
fendant Corporation,  the  Willamette  Woolen 
Manufacturing  Company,  did  have  foU  au- 
thority and  power  to  make  and  execute  the 
mortgage  now  here  sought  to  be  foreclosed, 
and  that  it  conferred  upcm  the  plaintift  Corpora- 
tion, by  said  mortgage,  a  lien  upon  all  ttsrigdlit 
ind  power,  under  said  territorial  Act,  to  take 
water  from  the  Santiam  River  in  upon  its  fran- 
chise touching  the  taking,  canying,  and  using 
of  said  water,  and  all  the  rifi;hts,  privileges, 
and  uses  inddent  thereto,*  ana  orders  a  sale  of 
the  property  as  mortgaged,  unless  the  defend- 
ant Company  pay  the  sum  of  $15,606.01  within 
thirty  days  irom  the  date  of  the  decree.  O 

The  right  of  the  Corporation  to  make  a  mort- 
pge  which  should  cover  everything  described 
m  this  mortgaffe  under  ordinary  Acts  of  incor- 
poration, or  uw  provisions  usually  found  in 
such  Acts,  might  be  an  interesting  question. 
It  also  admit!  ot  doubt  whether  the  mortagor 
Corporation  in  this  case  intended,  I7  the  use 
of  the  general  language  found  in  this  instru- 
ment describing  what  was  conveyed,  to  trans- 
fer an  of  the  powers,  the  privileges,  and  the 
fianchises  conferred  upon  it  by  its  diarter.  It 
was  undoubtedly  dedrable.  In  making  this 
mortgage,  that  ft  it  became  necessary  to  sell 
onder  it,  the  purchaser,  in  getting  the  realty, 
the  houses,  the  mills,  tiie  manufacturing  ma-- 
cfainery,  the  conduits  through  which  the  water 
power  came  to  operate  upon  that  machinery, 
and  an  the  tangible  property  necessary  to  the 
use  of  that  water  power  should  aiso  get  the 
privflege  of  using  it;  and  so  far  as  the  privOege 
of  xaAnft  that  particular  vrater  approbated  to 
these  muuis  waf\  h  franchise  or  special  grant  to 
the  Coiporation,  it  was  intended  tobe  conv^ed 
in  tiie  mortgage.  For  an  the  powers  which  it 
was  necessary  to  exercise  in  the  use  of  this 
water  as  a  manufacturing  motive  power,  the 
Woolen  Company  intended  to  create  a  lien  upon 
the  proper^  it  mortgaged. 

But  mere  were  francnises  created  by  the  Act 
of  incorporation  wliich  would  be  of  no  vahie 
to  the  porciiaser,  which,  in  the  nature  of  things, 
oonld  not  be  transferred  to  %  and  which  were 
not  hitended  to  be  transferred  to  it  Obviously 
among  these  was  the  rifl^ht  to  exist  as  a  Cor- 
powtlon.  Hie  sale  under  the  decree  of  f  ore- 
doaore  did  not  annihilate  the  WiUamette 
Woolfln  Manofsetniing  Company  so  that  it  no 
longer  had  aoj  existence.  Nor  was  its  power 
to  make  contntoti,  to  mie  and  be  sued,  to  have 
a  cwmmon  seal,  to  boy  other  lands  and  seU 
fhem,  to  make  ti^-laws,  and  to  do  many  otlusr 
ddniQi  wUdi  an  incorporated  body  can  do, 
and  which  an  described  in  the  second  section 
of  Uicharter,  eotided  with  such  sale.  Nor  is 
italsndenr  that,  if  it  had  sold  outright  the 
property  which  it  mortgaged  to  this  Company, 
tt  woold  not  luKve  stiU  had  the  right  to  take 
otfaer  water  horn  the  Santiam  Itiver  and  con- 
duet  it  to  other  mills  and  other  places  for  the 
purposes  of  manufacture,  provided  it  did  not 
btmrewith  or  limit  the  water  and  the  use 
^  the  water  which  it  had  sold. 

It  ia,  however,  mmeceasary  to  examine  these 
11»U.K. 


matters  yery  criticaUy.  The  charter  itself 
seems  to  have  jriyen  unlimited  power  to  the 
Company  to  sell  everything  it  had,  including 
its  exclusive  right  to  the  hydraulic  powers  and 
privOms  created  bv  the  water  which  it  takes 
from  &e  Santiam  River.  Such  is  the  express 
language  of  the  sixth  sectkm  of  the  charter. 
Describing  what  it  is  that  is  granted  to  this  [108] 
Cori>oration  withregard  to  the  water  anditsuse, 
and  in  the  same  language,  what  it  miay  do  in 
the  way  of  disposing  ol  it,  it  says, '  wd  Cor- 
poration ahaU  have  the  exclusive  right  to  the 
nydrauUc  powers  and  privUeges  created  by  the 
water  which  it  takes  from  the  Santiam  laver, 
and  may  use,  rent,  or  seU  the  same,  or  any 
portion  thereof,  as  it  may  deem  expedient." 

There  seems  to  be  here  no  limitation  upon 
the  power  of  the  Corporation  to  dispose  of 
whatever  it  acquired  under  the  statute  which 
caUed  it  into  being.  Describing  In  the  same 
sentence  that  it  shall  have  '*the  ^exclusive  right 
to  the  hydraulic  powers  and  privileges  created 
by  the  water  which  it  takes  from  the  Santiam 
luver,"  it  declares  that  it  "mav  use,  rent,  or  sell 
the  same,"  which  means  aU  o!  it:  and  to  show 
that  itdoesmean  aU  of  it,  there  is  added  after 
the  words  "seU  the  same,"  the  further  clause, 
*'orany  portion  thereof,  as  it  may  deem  ex- 
pedient" 

It  is  hardly  necessary  to  say  that  this  right 
to  seU  in  these  ceneral  and  strong  terms,  or  to 
rent  or  to  use  it,  must  indude  the  power  to 
mortgage  it  A  mortgage  is  in  effect  a  sale 
with  a  power  of  defeasance,  which  may  ulti- 
mately end  in  an  absolute  transfer  of  the  title. 
This  language  is  in  its  nature  inconsistent  with 
a  limitation  upon  the  power  of  the  Company 
to  transfer  its  rights  and  privQe|pe8.  If  there 
is  anything  pecmiar  in  the  wortl  franchise  it 
must  include,  in  any  definition  that  can  be 
given  it,  this  word  "privileges;"  especiaUy 
when  the  statute  speaks  of  ''the  exclusive  right 
to  the  hydraulic  powers  and  privneg;es." 

Aa  we  haye  alroady  said,  it  would  be  unprof- 
itable to  go  into  an  inquiry  of  how  far  the 
Corporation  could  have  transferred  these  ex- 
duave  rights  and  privfleges  to  anybody  else, 
and  how  far  it  could  have  deyested  itself  of 
them,  and  of  its  power  to  use  them.  If  no  such 
language  had  been  in  the  charter.  But  the 
supreme  legislative  power,  whichhad  the  right 
to  make  tnia  Corporation,  and  to  which  it 
would  be  subject  more  or  less  in  its  exercise  of 
the  powers  conferred  upon  it,  has  also  said,  as 
it  had  a  right  to  say,  that  it  may  sen  these  priy- 
Ueges,  may  part  with  them,  and  may  transfer 
them  to  ouer  persons,  and  we  think  this  lan- 
guage is  sufficient  warrant  for  anything  actuaUy 
conveyed  by  the  mortgage  and  by  the  decree  of 
the  court. 

ThsdMw  is  tharrfert  qfirmed. 
Tnieoopj.   Test: 

James  H.  MtoKfloaey^i  Otark,  Sop.  Oovtk  U.  a 


m 


916-296 


SUPBXICB  COUBT  OF  THS  UhITJED  tiTATBS. 


Oct.  Tbbm, 


MOSIB  R  CROW,  Flff,  in  fiH",, 

u. 

TOTiraSHrP  OF  OXFORD, 

Hun  inpal  btmds — rt^eren^  in  to  ttatnie — m^nar 
bou  Ttd  t^  take  notify  of  itatu  ti>ry  re^^^^^^n  (^ — 
qf  official  reeords  t&hs n —  Ka7ifta4i  Acts  of  March 
1,  f ,  187^ — regutTati<m  ur^d&r  latUr  Act, 

In  nn  action  cm  bonili  IkuhI  hf  the  ToirDthlp  of 

L  That  the  plain  tilf,  being-  referred  bythe  ro- 
eltalB  la  his  botiiie  Uitbe  Act  ot  March  1^  1S7S,  as  the 
ntatut^  under  which  ttiCT  were  heuod^  wiih  bound 
(Mcnur€  V.  Oxf^yr^  bk.  31)  to  take  notice  of  that 
statute  and  of  aints  requlrementa,  and  Lf,  ft  Tiding 
the  bonds  Invalid  under  that  statutOi  he  claAniB  the 
rlicht  to  refer  to  tho  Act  of  Rfareb  2,  im^.  a*  tiie 
eouroe  of  authority,  he  wan  bouDd  to  taJte  notioo  of 
the  re<]ulremente  or  that  el&tute. 

2»  That  though  tho  plftlntiff  wa«  a  6ow»  /USs 
holder,  he  WfU!^  tn  the  abe«nc«  of  reel  tills  in  tlie 
bonds  to  protect  him,  bound  l>y  the  tuformatlon 
ODGD  to  him  In  the  offldal  reoorrjfl  of  the  office  re 
wlioea  names  were  signed  to  the  bondM^  aud  f^uch 
records  &howed  proceediDgB  not  Id  oonfonn  Ety  with 
thi^  Act  Of  Hftroh  i,  and  um  rOGltftte  of  tbo  bonis 
exoltided  the  ponlbilitj  tbat  tbey  were  fsauod  nudar 
that  Aot 

i),  Tbat  the  rostra tlon  of  tbo  bonds  br  the  State 
Auditor,  put  porting  to  be  <Ione  under  the  Act  of 
Mareb  3, 1873^  and  bieccirtiflc&te  upon  the  bouda  that 
the;  wore  roguJarly  Isaned^  etOn^Ha  not  con  elusive 
of  tbo  fatct  as  to  wbetlier  or  not  they  were  issued 
under  the  Aot  of  March  S» 

[Ko.  984.] 

BubmiUed  Oct.  £6, 1886.  DeHdad  Ifa9.  t9, 1886. 

rr  ERROR  to  the  Circnit  Court  of  the  United 
States  for  the  District  of  E^ansaa.  Affirmed. 
The  case  is  stated  by  the  court. 
Mr.  S.  E.  Brown,  for  plaintiff  in  error. 
Mr.  J.  Wade  McDonald,  for  defendant 
in  error. 

Mr.  JubHcb  Blatehford  ddivered  the  ophi- 
ion  of  the  court: 

This  suit  was  brought  in  the  Circuit  Court  of 
the  United  States  for  the  District  of  Kansas,  by 
Moses  R.  Crow  against  the  Township  of  Ox- 
ford, in  the  County  of  Sumner,  and  State  of 
F«^ngftg,  to  recover  the  amount  of  ton  bonds,  of 
$500  each,  issued  by  that  Township,  and  one 
hundred  forty  coupons,  of  $95  each,  cut  from 
those  bonds,  being  in  all  $8,500.  It  was  tried 
before  the  court,  without  a  Jury;  a  special  find- 
ing of  facts  was  made,  and  a  judgment  was  ren- 
dered for  the  defendant  The  plaintifF  has  sued 
out  a  writ  of  error. 

The  defendant,  on  the  16th  of  Aprils  1879, 
made  twenty  bonds  for  $500  each.  Coupons 
cut  from  some  of  those  bonds  were  the  subject 
of  the  suit  of  McClure  v.  (kford,  94  U.  8.499 

Stk.  94,  L.  ed.  199].  The  bonds  and  coupons 
volved  in  the  present  suit  are  all  of  the  forms 
of  the  bond  and  coupon  setout  in  the  report  of 
the  McClure  case,  and  each  bond  has  indorsed 
on  it»  of  the  date  of  April  95, 1879,  a  certificate 
duly  signed  by,  and  attested  by  the  seal  of 
office  of;  the  Auditor  of  the  State  of  Kansas, 
the  certificate  being  in  the  form  of  that  con- 
tained in  the  report  of  the  McClure  case. 

The  bonds  were  made  for  the  purpose  of  aid- 
ine  in  the  construction  of  a  bridge  across  the 
Arkansas  River,  at  the  town  of  Oxford,  in  the 
Township  of  Oxford;  and  were  issued  and  de- 
livered in  payment  for  eighty-five  shares,  of 
888 


$100  each,  of  the  stock  of  the  Oxford  Bridge 
Company,  a  corporation  which  erected  tSm 
bridge,  for  which  the  Township  aabecribedy 
and  which  it  has  ever  since  owned  and  hekL 
The  Township  paid  interest  on  the  bonds  up 
to  April  15, 1877.  It  received  dividends  on  thfl 
stock,  amounting  to  about  $060  per  annum, 
from  October,  1879,  tni  June,  1876.  The  fol- 
lowing proceedings  were  had  and  taken  by  the 
trustee,  treasurer,  and  derk  of  the  township, 
on  the  following  dates,  as  shown  by  the  public 
records  of  the  township: 

''Mabgh  8th,  1879. 

Township  board  met 

Present:  Georse  T.  Walton,  trustee,  and 
John  H.  Folks,  derk. 

The  fact  being  known  to  the  derk  that  an 
Act  authorizing  a  majority  of  the  township 
board  to  issue  bonds  for  910,000,  and  to'  sub- 
scribe stodc  in  the  Oxford  Bridge  Company, 
after  giving  notice  thereof,  and  the  voters  of 
Oxford  Township  voting  thereon,  was  passed 
and  approved  on  the  first  day  of  March,  1879, 
and  believing  that,  owing  to  the  danger  of  a 
June  freshet,  injuring  or  preventing  work  and 
increasing  the  cost  of  said  bridee,  and  believ- 
ing the  law  only  required  90  days'  notice,  it 
was  ordered  that  such  notice  be  given  imme- 
diatdy,  which  notice  was  given  by  written  no- 
tices posted  on  Clark's  store,  on  the  poetofflce 
at  Stanton's  store,  and  at  the  schoomouse  in 
Oxford,  believed  to  be  three  of  the  most  public 
phices  in  the  Township. 

Gbobgb  T.  Waltok,  Trtutee. 
Jobs  H.  Folks,  (TMt 

Mabch  94th,  1879. 

At  a  special  meeting  of  the  Board  of  Oxford 
Township,  hdd  this  day— <^rge  T.  Walton, 
trustee,  and  John  H.  Folks  present— a  copv  of 
the— Commonwealth  was  presented,  in  wnich 
the  law  relating  to  the  bridge  bonds  was  pub- 
lished, in  which  it  was  made  necessary  to  give 
80  days'  notice  thereon.  It  was  ordered  that 
said  election  be  held  on  the  8th  day  of  April, 
1879,  and  additional  notices  were  appended  to 
the  original  notice  posted  as  above  stated,  so 
continuing  the  time  until  the  said  8th  day  of 
ApriL  Gbobgb  T.  Walton,  IWistoi 

JoHH  H.  Folks,  Cl&rk. 

April  8th,  1879. 

At  a  special  dection  hdd  in  pursuance  of 
notices  and  of  the  Act  of  March  1, 1879,  an- 
thorizing  the  trustee,  treasurer  and  derk,  or 
any  two  of  them,  of  the  Township  of  Oxford, 
County  of  Sumner,  and  State  of  Kansas,  to  sub- 
scribe stock  in  the  Oxford  Bridge  Company  to 
the  amount  of  $10,000,  to  aid  in  the  constmo- 
don  of  a  bridge  across  the  Arkansas  River,  at 
Oxford,  in  ataa  county  and  State,  and  to  isane 
Ixmds  of  said  Towndih)  in  payment  thereof: 
George  T.  Walton,  Bdwazd  Slay,  6r.,  and 
James  Thompson,  jhdges;  and  James  O.  Car- 
penter and  w.  H.  Knapp,  deiks.  Whole  num- 
ber of  dectors  voting,  lA;  for  the  bridge  and 
bonds,  196;  against  the  bridge  and  bonds,  14 
Wdton  to  return  poll-books. 

Gbobob  T.  Waltoh,  IVusteL 
JoHH  H.  Folks,  Ol&rk. 

April  10th,  1879. 

At  a  meeting  of  the  trustee  and  clerk  of  Ox* 
ford  Township,  to  take  into  consideration  the 
subscribing  of  stock  in  the  Oxford  Bridge  Com- 

119  r.  8. 


IdMi 


Obow  t.  Ojcpokd  Tciwjiiiup. 


tl5-M 


MnT-jpreeent.  GeomT.  Wallcm,  tnntee,  and 
.....  John  H.  FoUn,  clerk— it  was  ordered  that  the 
l>^"^  laid  George  T.  Walton,  trustee,  and  John  B. 
Folks,  derk,  do  subscribe  to  the  capital  stock 
of  the  Oxford  Bridge  Oompany  for  such  amount 
of  capital  stock  as  the  ten-tnousand-dollar  bonds 
may  purchase,  not  to  be  less  than  eighty-three 
shares  of  said  stock;  and  the  said  Gecvge  T, 
Walton  and  John  H.  Folks  are  further  author- 
ized to  vote  the  number  of  votes  said  Township 
shall  be  entitled  to.  at  any  meetin  ff  of  stock- 
holders of  said  bridge  company,  during  their 
eontinuanoe  in  office, In  pursuance  of  law.  Also 
ordered,  that  a  copy  of  said  law  be  sealed  hi 
this  book.  Gbdbgb  T.  Wai/ton,  TmHea, 
JoHH  H.  Fouu,  Olerk. 

April  12th,  1873. 

At  a  meetfaig  of  the  Board  of  Oxford  Town- 
ship. George  T.  Walton,  trustee,  T.  £.  Ohffk, 
treasurer,  and  John  H.  Folks,  clerk,  were  pres- 
ent, and  subscribed  the  said  bonds  to  the  Ox- 


and  George  T.  Walton,  T.  S.  Clark  and  John 
EL  Folks  were  elected  directors  of  said  Oxford 
Bridffe  A  Ferry  Ck>mpanv.  Said  township 
board  authorized  William  J.  Hobson  to  procure 
the  printiDg  of  suitable  bonds,  and  also  autho1^ 
ized  said  William  J.  Hobson  to  contract  the 
flale  of  said  bridge  bonds  at  not  less  than  88 
cents,  and  such  higher  amount  as  he  may  be 
able  to  procure;  and  it  was  further  agreed  by 
said  WilUam  J.  Hobson,  in  behalf  of  0.  Baker 
A  Co.,  that,  if  he  shaU  not  be  able  to  sell  said 
bonds  for  ^  cents  or  over,  the  said  C.  Baker  & 
Co.  will  take  said  bonds  in  payment  for  the 
township  stock,  at  88  cents  on  ike  dollar,  and 
make  a  good  and  sufficient  bond  to  Oxford 
To^\-nship,  conditioned  that  said  company  will 
build  said  bridge,  in  all  respects,  in  conformity 
to  ocHitract  this  day  signed  by  the  said  C.  Baker 
&  Co  and  the  directors  of  said  Oxford  Bridge 
A  Ferry  Company,  said  bond  to  be  delivered 
to  the  township  board  of  Oxford  Township, 
and  Ihe  bridge  bonds  to  be  deliverad  to  said 
William  J.  Hobson  as  soon  as  may  be  after  said 
bonds  are  printed. 

Gbobgb  T.  Walton,  IVim^m. 

JoBif  H.  Folks,  Olerk, 

Ko  ether  proceedings  were  had  or  taken  by 
or  before  the  township  board  in  respect  to  issu- 
ing the  bonds,  except  that,  on  April  8, 1873,  an 
election  was  held  in  the  Township  on  the  ques- 
tion, with  the  result  set  forth  on  the  face  of  the 
bodda.  The  bridge  was  erected  bv  the  corpo- 
ration, and  was  maintained  as  a  toll  bridee  until 
tt  was  destroved  by  water  on  June  9, 18t6. 

The  plaintiff  ovms  and  holds  the  bonds  and 
coupons  sued  on,  having  purchased  them  be- 
fore their  maturity,  for  value,  without  actual 
notice  of  any  defense  to  them  or  of  any  defect 
or  infirmly  in  the  proceedings  for  issuing  them. 

The  peution  of  the  pUintifl  alleged  that  the 
boDds  were  issued  in  pursuance  of  an  election 
hdd  hi  the  Township  in  conformity  with  an 
Act  of  the  Legislature  of  E^uisas,  passed  March 
t,  1873,  chapter  68. 

A  qmdal  Act  of  the  Legislature  of  Kansas, 
Approved  March  1, 1873,  chapter  158,  entitled 
•s  eel  forth  on  the  face  of  the  bonds,  autho^ 
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iaed  the  trustee,  traatorsr  and  clerk  of  Oxford 
Township,  or  any  two  of  them,  to  issue  the 
bonds  of  the  Township,  to  the  amount  of 
$10,000,  for  the  purpose  of  aiding  in  building 
such  bridge.  It  required  that  the  Donds  should 
be  in  sums  not  less  than  $500,  payable  in  teu 
years  from  the  date  of  issuing,  with  interest  at 
the  rate  of  10  per  cent  per  annum,  payable  semir 
annually,  in  tne  Oitr  of  New  York;  that  inter- 
est coupons  should  be  attached,  signed  bv  the 
trustee  and  attested  bythederk;  that  the  bonds 
should  contain  a  statement  of  the  purpose  for 
which  they  were  issued,  and  the  resiut  of  the 
vote  of  the  inhabitants  of  the  Township  on  the 
question  of  issuing  the  bonds;  that  before  any 
of  the  bonds  shomdtfM  issued,  the  question  of 
issuing  them  should  be  submitted  to  the  legal 
voters  of  the  Township,  at  an  election  for  that 
purpose;  that  the  time  and  place  of  holding  the 
election  should  be  designated  by  the  tnisteey 
treasurer,  and  derk,  or  any  two  of  them.  **  by 
giving  at  least  thirty  dayr  notice,  by  posting 
written  or  printed  notices  thereof  hi  tmee  of  the 
most  public  places  in  said  Township;  and  thai 
if,  at  the  election,  a  majority  of  the  votes  should 
be  for  the  bridge  and  bonds,  the  bonds  should 
be  issued."  Section  7  of  the  Act  was  as  follows: 
"This  Act  shall  take  effect  from  and  after  its 
publication  in  the  Karuoi  WeMy  Oommoi^ 
wealth."  It  was  publishedin  the  Kaneae  Weekly 
(hmmonweaWi,  March  21, 1872. 

The  Act  passed  March  2, 1872,  chai)ter  68. 
referred  to  in  the  petition  as  the  Act  in  cno- 
formity  with  which  the  election  was  held  in 
pursuance  of  which  the  bonds  were  issued,  was 
an  Act  approved  March  2,  1872,  section  24  of 
which  provided  that  it  should  "take  effect  and 
be  in  force  from  and  after  its  publication  in  the 
Kaneae  Weekly  CammonwecUm.'*  It  was  pub- 
lished in  the  Kansas  Weekly  Chmmonwealth, 
March  7, 1872.  It  bore  the  title  set  forth  in 
the  auditor's  certificate  indorsed  on  the  bonds, 
and  was  the  Act  therein  referred  to.  It  was  a 
general  law  applicable  to  all  counties,  dties  and 
townships.  It  embraced  bridges,  railroads  and 
water  power.  It  authorized  the  issuing  of 
bonds  to  build  bridges,  and  also  as  donations, 
and  to  pay  for  stock,  in  aid  of  railroads  and 
bridges.  It  graded  the  amount  of  bonded  debt 
by  taxable  property.  It  allowed  bonds  of  not 
less  than  flOO,  required  them  to  be  payable  in 
the  Ci^  of  New  York,  in  not  less  than  five  nor 
more  than  thirty  years  from  their  date,  with 
interest  not  to  exceed  10  per  cent  per  annum, 
pavable  semi-annually,  on  coupons,  the  bonds, 
u  VBsu&d  by  a  township,  to  be  signed  by  the 
township  trustee  and  attested  by  the  township 
clerk.  The  bonds  could  not  be  issued  unless 
ordered  Inr  a  vote  of  the  qualified  electors  of 
the  township.  To  procure  such  vote,  a  peti- 
tion was  required,  signed  by  at  least  one  fifth 
of  the  voters  of  the  township,  to  be  presented 
to  the  trustee,  clerk  and  treasurer,  asking  for 
a  vote;  and  they  were  to  call  an  election  to  be 
held  within  80  days  thereafter,  and  to  give 
notice  of  it  by  publication,  for  at  least  three 
consecutive  weeks,  iu  each  newspaper  published 
in  the  township,  and,  if  none  were  published, 
by  posting  up  written  or  printed  notices  in  at 
least  6  public  places  in  each  voting  precinct  in 
the  township,  for  at  least  20  days  preceding  the 
election,  the  notice  to  set  forth  the  time  and 
I^ce  of  holding  the  election,  the  bridge  pro' 
25 
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posed  to  hn  bunt,  and  whether  the  aid  was  to 
be  by  donation  or  taking  stock. 
The  ouestion  of  the  validity  of  the  bonds 
refill  ^^olvea  in  the  McClure  case  was  there  passed 
LKxafl  upon  by  this  court.  No  question  was  there  pre- 
sented as  to  their  yalidily  under  the  Act.  of 
March  2.  1872,  or  as  to  their  having  been  issued 
under  that  Act,  and  not  under  the  Act  of  March 
1,  1872.  It  was  there  held  that  as  the  Act  of 
March  1, 1872,  did  not  go  hito  effect  till  it  was 
publishra,  and  it  was  not  published  till  March 
6l,  1872,  and  required  80  days'  notice  of  the 
election,  and  as  the  bonds  were  dated  April  15, 
1872,  and  stated  that  the  election  was  held  April 
8,  1872,  and  gave  the  title  of  the  Act,  and  the 
date  of  its  approval,  their  invalidity  appeared 
on  their  face,  in  connection  with  the  terms  of 
the  Act,  because  80  days  had  not  elapsed  be- 
tv^een  the  time  the  law  took  effect  and  the  day 
of  the  election. 

It  is  contended  for  the  plaintiff  in  the  pres- 
ent case,  that,  as  the  Act  of  March  8, 1872,  took 
effect  on  March  7, 1872,  the  day  before  the  com- 
mencement of  the  proceedings  for  an  election, 
and  there  was  an  interval  of  full  80  days  between 
March  8,  1872,  and  April  8,  1872,  the  day  of 
the  election,  there  was  legislative  authority 
under  the  Act  of  March  2,  1872,  for  all  that 
was  done.  It  is  urged  that  in  the  McOlure  case 
no  reference  was  made,  in  the  record  or  in  the 
Arguments  of  counsel,  to  the  latter  Act,  and 
that  the  question,  as  to  the  validity  of  the  bonds 
under  tiiat  Act  is  not  controlled  by  the  decis- 
ion in  the  McOlure  case.  The  whole  point  of 
the  contention  in  favor  of  the  validify  of  the 
bonds  is  based  on  the  proposition  that  the  bonds 
were  in  fact  issued  imder  the  authority  of,  and 
in  compliance  with,  the  provisions  of  the  Act 
of  March  2, 1872,  instead  of  the  Act  of  March 
1,1872. 

The  plaintiff,  being  referred  by  the  bonds  to 
the  Act  of  March  1, 1872,  as  the  statute  under 
which  they  were  issued,  was  bound,  as  was 
said  in  the  McClure  case,  to  take  notice  of  the 
statute  and  of  all  its  requirements.  If,  finding 
the  bonds  invalid  under  that  statute,  as  he  la 
held  by  law  to  have  done,  he  claims  the  right 
to  refer  to  the  Act  of  March  2, 1872,  as  the 
source  of  authority,  because  that  Act  was  in 
force  from  March  7,  1872,  he  was  bound  to 
take  notice  of  the  requirements  of  that  Act. 
Looking  at  them,  he  was  met  by  the  fact  that 
that  Act  required  that  the  proceedings  should 
be  initiated  by  a  petition  of  voters  to  the  trustee, 
clerk,  and  treasurer  of  the  township,  and  be 
[MS]  followed  by  the  publication  of  the  notice  of 
election  for  three  consecutive  weeks  in  each 
newspaper,  if  any,  published  in  the  township; 
and  if  none  were  published,  then  by  the  post- 
ing of  written  or  printed  notices  in  at  least  five 
public  places  in  each  voting  precinct  in  the 
township,  for  at  least  twenty  days  preceding 
the  election.  These  proceedm^  were  all  van- 
ant  from  those  to  be  had  under  the  Act  of 
March  1, 1872,  which  did  not  require  any  prior 
petition  of  voters,  nor  any  newspaper  publica- 
tion of  the  notice,  but  only  a  posnnff  of  notices, 
and  those  only  In  three  public  places  in  the 
township,  and  not  in  five  public  places  in  each 
voting  precinct  in  the  township.  Looking  at 
the  public  records  of  the  Township,  he  was  met 
by  the  following  facts:  The  proceedings  made 
no  reference  to  the  Act  of  March  2, 1872,  or  to 


any  petition  of  voters,  but  stated  that  they  were 
taken  under  the  Act  of  Mareh  1, 1872,  and  that 
the  officers  gave  thirty  days'  notice  of  election 
by  posting  written  notices  in  only  three  public 
places  in  the  Township.  Even  tliough  the 
plaintiff  purchased  the  bonds  and  coupons,  a» 
the  finding  of  facts  says,  "before  their  maturity, 
for  value,  without  actual  notice  of  any  defense 
to  them,  or  of  any  defect  or  infirmity  in  the 
proceedings  for  lining  them,*'  he  was,  in  the 
absence  of  such  recitals  in  the  bonds  as  would 

erotect  him,  bound  by  the  information  open  to 
im  in  the  official  records  of  the  officers  whose 
names  were  signed  to  the  bonds.  The  recital  s  in 
the  bonds  could  not  avail  him,  because  as  to 
the*only  Act  recited,  that  of  March  1, 1873,  that 
Act  was  not  in  force  long  enough  before  the 
election  to  allow  the  required  notice  to  be  given; 
and,  as  to  the  Act  of  March  2, 1872,  the  records, 
which  showed  proceeding  not  in  conformity 
with  it,  and  the  bonds,  by  the  absence  of  all 
reference  to  it,  and  by  their  recitals  as  to  the 
Act  of  March  1,  1872,  excluded  the  possibility 
that  the  town  officers  issued  the  bonds,  or  in- 
tended to  issue  them,  under  the  authority  of, 
or  in  pursuance  of,  the  Act  of  March  2,  1872. 
The  statement  in  the  bonds  that  they  were  is- 
sued **  in  pursuance  of  a  vote  of  the  qualified 
electors  of  said  township,  had  at  an  election 
held  therein  on  the  eighth  day  of  April,  A.  D. 
1872,  which  said  election  resulted  in  a  majority  rm9m^ 
of  112  in  favor  of  issuing  said  bonds  in  a  total  I*"] 
vote  of  140."  can  refer  only  to  an  election  held 
under  the  Act  of  March  1,  1872,  before  recited 
in  the  bond  by  its  title  and  date,  which  was  an 
illegal  election  for  want  of  due  notice;  and  the 
records  showed  that  the  election  was  held  under 
that  Act. 

The  case  of  Andarsan  Co.  v.  Beal,  118  XJ.  S. 
227  |3k.  28,  L.  ed.  966],  is  reUed  on  by  the 
plaintiff,  but  does  not  aid  him.  In  that  case, 
although  the  bonds  recited  the  wrons  Act,  the 
records  of  the  county  officers  who  issued  the 
bonds  did  not  show  any  want  of  complinnce 
with  the  later  Act,  but  showed  a  substantial 
compliance  with  it,  and  in  fact  the  proceedinsa 
were  had  and  were  intended  to  be  had  under  it. 
The  reference  in  the  bonds  to  the  earlier  Act 
as  the  source  of  authority  was  thus  a  mere  cleri- 
cal error.  In  the  case  at  bar,  the  reference  in 
the  bonds  to  the  Act  of  March  1, 1872,  was  not 
a  clerical  error,  and  the  proceedings  were  in- 
tended to  be  had  under  that  Act,  and  the  rec- 
ords show  a  failure  to  comply  with  the  Act  of 
March  2,  1872,  and  an  attempt  to  comply  only 
with  the  Act  of  March  1, 1872.  In  the  Ander> 
son  County  case,  legislative  authority  having 
been  given  for  the  issue  of  bonds  by  a  statnte 
under  which  the  authorities  in  fact  acted,  the 
recital  in  the  bonds,  that  the  bonds  were  issued 
\n  pursuance  of  the  vote  of  the  electors,  was 
effective  to  cover  any  irregularity  as  to  notice, 
which  did  not  appear  of  record,  but  was  sought 
to  be  proved  aliunde.  In  the  present  case,  no 
such  doctrine  is  applicable. 

In  Oommisiionen  v.  Januarff^  94  U.  8.  Wt 
FBk.  24,  L.  ed.  110],  an  Act  was  recited  in  the 
bonds  which  had  been  repealed  by  a  later  Act 
The  order  for  the  election  was  made  whfle  the 
earlier  Act  was  in  force.  The  election  was  held 
after  its  repeal,  and  after  the  new  Act  went  into 
force,  but  there  was  no  new  order  of  election. 
Otherwise,  all  the  proceedings  after  the  new 
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Act  went  into  force  were  in  confonni^  with  it. 
It  was  held  that  a  redtal  in  the  bondfl  that  they 
were  issued  "  in  pursuance  of,  and  in  accord- 
anoe  with,  the  vote  of  a  majority  of  the  quali- 
fied electors  of  the  county"  "at  a  regular  elec- 
tion, held  on"  a  day  named,  estopped  the  county 
from  raising  the  objection  of  the  want  of  an 
order  under  the  new  Act,  although  the  old 
Act,  and  not  the  new  Act,  was  recited  in  the 
[SM]  bonds,  as  the  statute  authority.  We  thhikthat 
case  is  distinguished  from  the  present  one  by 
(he  fact  that  m  it  all  the  proceeding's  after  the 
new  law  took  effect  were  in  conformity  with  it, 
while  in  the  case  at  bar,  none  of  the  proceed- 
iDgs  were  in  conformity  with  the  Act  of  March 
2, 1872. 

AnoUier  question  is  presented  in  the  case  be- 
fore ua.  Section  14  of  the  Act  of  March  2. 
1872,  provides  that  the  holder  of  bonds  issued 
under  it  shall,  within  80  days  lu'ter  their  deliv- 
eiy,  present  them  to  the  Auditor  of  State  for 
r^istration,  and  that  he  shall,  on  being  satis- 
fiea  that  the  bonds  have  been  issued  according 
to  the  provisions  of  Uie  Act,  and  that  the  sig- 
natures thereto  of  the  officers  signing  the  same 
aregenuine,  register  them  in  a  book,  "'and  shall, 
under  his  seal  of  office,  certify  upon  such  bonds 
the  fact  that  th^  have  been  regularly  and  le- 
gally issued:  that  the  signatures  thereto  are 
genuine;  ana  that  such  bonds  have  been  regis- 
tered in  his  office  according  to  law."  As  each 
of  the  bonds  in  suit  has  indorsed  on  it  a  certifi- 
cate under  the  hand  and  seal  of  office  of  the 
Auditor  of  the  State  of  Kansas,  dated  April  25, 
1872,  certifying  that  it  "has  been  regularly  and 
I^o^lly  issued;  that  the  signatures  thereto  are 
genuine;  and  that  such  bond  has  been  duly 
registered"  in  his  office,  in  accordance  with  the 
Act  of  March  2, 1872,  giving  its  title,  it  is  con- 
tended, for  the  defenduit,  that  this  certificate 
concludes  all  questions  as  to  the  regularity  and 
legality  of  the  issuing  of  the  bonds. 

In  ifeClure  v.  Township  qf  (kford  [«fpra], 
although  the  record  set  forth  at  lene^h  the  cer- 
tificate of  the  auditor  on  the  bonds,  and  the 
brief  of  the  plaintiff  in  error  contended  that 
such  certificate  was  a  final  and  conclusive  de- 
termination that  the  bonds  were  regularly  and 
legally  issued,  according  to  the  provisions  of 
the  Act  of  March  1, 1872,  this  court,  in  its  opin- 
ion, made  no  reference  to  that  point  It  was 
aigued  in  that  case,  for  the  defendant  in  error, 
that  the  Act  of  March  2, 1872,  as  to  registra- 
tion, did  not  apply  to  the  bonds  as  bonds  issued 
under  the  Act  of  March  1, 1872,  and  that,  if  it 
did.  the  registration  could  not,  as  a  recital,  aid 
the  want  oi  authority  disclosed  by  the  face  of 
the  bond, 
f tftsi  ^^  °^^  ^^  ^  contended  that  the  provision 
l***J  for  registration  in  the  Act  of  March,  2, 1872, 
settles  the  question,  that  the  bonds  were  bonds 
issued  under  that  Act,  and  were  "regularly  and 
legallv  issued,"  according  to  the  provisions  of 
that  Act.  The  case  of  Lewis  y.  Commissioners, 
106  U.  8.  789  [Bk.  26,  L.  ed.  998],  is  cited  as 
sostaining  that  view.  But  we  do  not  so  regard 
h.  In  that  case,  section  14  of  the  Kansas  Act  of 
Maich  3, 1872,  was  under  consideration  in  re- 
aad  to  the  bonds  of  a  countv  in  Kansas,  issued, 
m  fact,  under  that  Act,  each  of  which  had  in- 
dorsed on  it  a  certificate  by  the  state  auditor, 
that  it  bad  been  "regularly  and  legally  issued," 
and  that  it  had  been  registered  in  nis  office  ac- 


cording  to  law.  A  defense  was  set  up  against 
hbonaflde  holder  of  the  bonds,  Uiat  they  had 
been  issued  in  violation  of  a  condition  contained 
in  the  popular  vote,and  were  fraudulently  parted 
with  by  the  person  in  whose  hands  they  were 
put,  to  be  deposited  with  the  state  treasurer  in 
escrow,  to  await  a  compliance  with  the  con- 
dition. This  court  held,  as  to  the  effect  of  the 
registration,  that  the  determination  by  the  au- 
ditor involved  an  investigation  as  to  every  fad 
essential  to  the  validity  of  the  bonds;  that  the 
bona  fds  purchaser  was  not  bound,  under 
the  circumstances  disclosed  in  that  case,  to 
find  out  whether  the  auditor  had  ascertained 
all  the  facts;  and  that  the  auditor  was  author- 
ized by  the  statute  to  inquire  whether  the  bonds 
were,  as  a  matter  of  /a<^,  of  the  class  whicli, 
under  the  Act,  should  have  passed  through  the 
hands  of  the  state  treasurer  (it  being  required 
by  the  Act  that  some  should  do  so,  and  others 
not),  and,  also,  whether  the  conditions  on  which 
they  were  deliverable  had  been  performed. 
But  there  is  nothing  in  the  decision  which  car- 
ries the  doctrine  further  than  that  the  auditor  is 
authorized  to  ascertain  whether  the  faxts  exist 
which  the  statute  requires  should  exist,  to 
make  a  valid  issue  of  bonds.  That  this  is  so  is 
shown  bythe  case  of  Dixon  Co.  v.  Fidd,  111 
U.  S.  88  [Bk.  28,  L.  ed.  800].  In  that  case, 
there  was  an  innocent  holder  of  bonds,  of  a 
countv  in  Nebraska,  and  on  each  bond  was  in- 
dorsed a  certificate  of  the  state  auditor  that 
the  bond  was  "regularly  and  legally  issued."  As 
against  an  objection  that  the  bonds  were  issued 
in  violation  of  a  restriction  in  the  Constitution 
of  the  State  as  to  the  amount  of  bonds  to  be  ^00^1 
issued,  it  was  held  by  this  court,  under  a  regis-  l22o  1 
tration  statute  like  that  in  the  present  case,  that 
no  conclusive  effect  was  given  hy  the  statute  to 
the  registration  or  to  the  certificate;  that  the 
certificate  was  no  more  comprehensive  or  effi- 
cacious than  the  statement  in  the  bond;  that 
such  statement  did  not  extend  to  or  cover  mat- 
ters of  law;  and  that  "a  certificate  reciting  the 
actual  facts,  and  that  thereby  the  bonds  were 
conformable  to  the  law,  when,  ludicially  speak- 
ing, they  are  not,  will  not  make  them  so,  nor 
can  it  work  an  estoppel  upon  the  county  to 
claim  the  protection  of  the  law."* 

As  the  recitals  in  the  bonds  here  are  of  no 
avail  to  the  plaintiff,  as  before  shown,  so  the 
certificate  of  the  auditor  does  not  aid  him.  The 
bonds  on  their  face  excluded  the  possibility  of 
their  having  been  issued  under  the  Act  of 
March  2, 1872,  and  as  the  public  records  showed 
that  the  proceedings  were  not  taken  under  that 
Act  ana  as  the  auditor  was  authorized  by 
section  14  of  that  Act  only  to  register  bonds 
issued  under  that  Act,  and  as  these  bonds  did 
not  fall  within  the  purview  of  bonds  author- 
ized to  be  registered  by  him  under  section  15  of 
that  Act.  it  follows  that  the  auditor  had  no 
right  to  decide,  as  matter  of  law,  that  the  bonds 
were  bonds  of  the  kind  which  he  was  author- 
ized by  the  Act  of  March  2, 1872,  to  register 
and  certify,  when,  as  a  matter  of  law,  they 
were  not 

Judgmtni  afirm^ 

Truecop7*^raBt:  «       _         _  ^ 

James  H.  MoEenney,  Otark,  Soy.  Ooort,  U.  B. 


S91 


122-326 


SUFBXICB  OOUBT  OV 


UVITBD  StA' 


1 322]  ABBIB  B.  OLABK,  Ezrz.  Ain>  RUFUS  D. 
CHASE,  Kzr.  of  Andbbw  J.  Clabx, 
Deceased,  bt  au,  AppU., 
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BiU  to  r&ttrain,  amdioreoo^erdamageifor,  <%- 
fringemmU  ^  paUnt^-^equity  Jurisdiction-^ 
reimicd  pattm,  prima  fade  eoidenee  cf  tU 
validitjf-  -miabUwd  lieen$e  fm^  usual  metu- 
wrt  €f  damoQU, 

L  Aoourtof  equttyhuJuriBdlctlonof  ftMllflled 
to  restrain  the  InirlngemeDt  of  a  patent  and  to  re- 
cover  prolltB  and  damegea,  althoutrb  the  patent 
ezplrea  fifteen  days  after  the  bill  was  filed,  when, 
by  the  oonise  of  the  oourt,  an  Ijjunotlon  mlffht 
have  been  obtained  within  that  time.  Whether  to 
retain  or  dismlsB  the  bill  was  within  the  discretion 
of  the  oourt  below  with  which  this  oourt  will  not 
interfere  unless  that  disoretian  was  illegally  exer- 
cised. 

2.  The  relvned  patent  itwlf «  with  proof  of  in- 
fringement, made  a  vrfma  fox^  case  for  complain- 
ant; and  allegations  in  the  answer,  that  the  patent 
was  illegally  reissued,  required  to  be  proved. 

8.  Established  license  fees  are  the  best  measure 
of  damages  that  can  be  used  in  patent  oases;  and 
the  evidence  in  the  present  case  as  to  the  license 
fee  was  suffldenk 

Argwd  Nouk  8,  9, 1889.    JJedddd  Beo.  6, 1886. 

A  PPEAL  from  theCircQHCoartof  the  United 
A  States  for  the  Southern  District  of  New 
York.    AjflrmeeL 
The  case  is  stated  by  the  court 
Mean.  FredeHdK  P.  Fish  and  T.   L. 
Liv&rmare,  for  appellants. 
Mr.  Frederick  H.  Bette,  for  appellee. 

[3231      ^'  Justice  Bradlejr  delivered  the  opinion 
of  the  oourt: 

This  is  a  suit  on  a  patent,  brought  bj  Woos- 
ter,  the  appellee,  against  the  persons  compos- 
ing the  firm  of  Johnson,  Clark  &  Co.,  of  iMew 
York,  to  restrain  them  from  infringing  the 
patent,  and  to  recover  profit^  and  damages. 
The  bill  was  filed  on  the  20th  of  December, 
1879,  and  the  patent  expired  fifteen  days  after- 
wards. The  patent  was  for  folding  guides 
used  on  sewing  machines,  and  Is  the  same  that 
was  involved  In  the  case  of  ITumisan  ▼.  Wooe- 
ter,  114  U.  S.  104  [Bk.  29,  L.  ed.  105].  It  was 
granted  to  one  Douglas  in  October,  1858,  for 
a  period  of  fourteen  yearn,  was  extended  In 
October,  1872,  for  seven  years  longer,  and  was 
then,  in  the  same  month,  surrendered  and  reis- 
sued. The  bill  does  not  specify  the  particular 
ground  on  which  the  reissued  patent  was 
granted;  and  although  the  answer  avers  that  it 
was  unlawfully  granted,  that  the  original  was 
surrendered  for  the  purpoee  of  claiming  more 
and  other  things  than  were  described  and 
claimed  in  it,  and  that  the  reissued  patent  is  not 
for  the  same  invention  for  which  the  original 
was  granted,  it  does  not  set  out  the  origmal, 
nor  was  the  original  pat  in  evidence  in  the 
cause,  and  no  evidence  was  offered  to  substan- 
[8S4]  tiate  the  allegations  of  the  answer.  The  com- 
plainant proauoed  the  reissued  patent  in  evi- 
dence and  proved  Infringement  The  defend- 
ant adduoed  evidence  before  the  examiner,  but 
out  of  tfane,  and  it  was  ruled  out  by  the  oourt. 
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A  decree  was  made  establishing  the  patent^ 
and  the  infringement  thereof  by  the  oefend* 
anta,  and  referring  it  to  a  master  to  take  and 
state  an  account  or  profits,  and  to  assess  dam- 
ages, and  the  def enoants  were  oiidered  to  pro- 
duce their  books,  papers,  and  devices  used,  so 
far  as  related  to  the  matter  in  issue.  Upon 
this  reference,  the  parties  entered  into  a  stipu- 
lation before  the  master,  bT  which  the  def^id- 
ants  admitted  that  they  had  purdiased  and  dis- 
posed of  15,000  folding  guides  covered  by  the 
decree;  and  in  consideration  ttiereof  the  com- 
plainant waived  all  further  testimony  as  to 
profits  received  by  the  defendants  therefrom, 
and  agreed  to  rely  on  proof  of  damages  In  place 
of  profits.  The  complainant  adducra  evioence 
to  show  that  he  had  an  established  license  fee 
of  ten  cents  for  each  folding  guide  purchased 
or  disposed  of,  and  had  granted  licenses  at  that 
rate  to  divers  sewing  machine  companies.  The 
master,  being  satis&d  with  this  evidence,  re- 
ported the  oiamages  at  $1,500.  The  defend- 
ants filed  a  numb^  of  exceptions  to  the  report, 
none  of  which  were  sustained,  and  a  decree 
was  entered  for  the  amount  of  damages  re- 
ported.   The  defendants  thereupon  app^ed. 

The  points  taken  by  the  appellants  are: 

First.  That  the  court  below,  sitting  as  a 
court  of  equity,  had  no  ]uri.sdict]on  of  the  case, 
because  the  complainant  had  a  plain  uad  ade- 
quate remedy  at  law 

Second.  That  the  reissue  of  the  patent  was 
illcjgal  by  reason  of  laches  in  applying  for  It 

Third.  That  the  court  erred  in  finding  that 
the  measure  of  damages  was  an  established 
license  fee,  and  that  such  license  fee  was 
proved. 

As  to  the  first  point,  the  bill  does  not  show 
any  special  ground  for  equitable  relief,  except 
the  prayer  for  an  injunction.  To  this  the  com- 
plainant was  entitled,  even  for  the  short  time 
the  patent  had  to  run,  unless  the  oourt  had 
deemed  it  improper  to  grant  it  If,  by  the 
course  of  the  court,  no  injunction  could  have 
been  obtained  in  that  time,  the  bill  could  very 
properly  have  been  dismissed,  and  ought  to 
have  been.  But  by  the  rules  of  the  court  in 
which  the  suit  was  brought,  only  four  days'  no- 
tice of  aprllcation  for  an  injunction  was  re- 
quired. Whether  one  was  applied  for  does  not 
appear.  But  the  court  had  jurisdiction  of  the 
case,  and  could  retain  the  bill,  if  in  its  discre- 
tion it  saw  fit  to  do  so,  which  it  did.  It  might 
have  dismissed  the  bill,  if  it  had  deemed  it  in- 
expedient to  grant  an  injunction;  but  that  was 
a  matter  in  its  own  sound  discretion,  and  with 
that  discretion  it  is  not  our  province  to  inter- 
fere, unless  it  was  exercised  in  a  manner  clearly 
illegal.  We  see  no  illegalitv  in  the  manner  of 
its  exercise  in  this  case.  The  lurisdiction  had 
attached,  and  although,  after  it  attached,  the 
principal  ground  for  Issuing  an  injunction  may 
have  ceased  to  exist  by  the  expiration  of  the 
patent,  yet  there  might  be  other  grounds  for 
the  writ  arising  from  the  possession  by  the  de- 
fendauts  of  folding  guides  illegally  mode  or 
procured  whilst  the  patent  was  in  force.  The 
general  allefi:ation8  of  the  bill  were  sufficiently 
comprehensive  to  meet  such  a  case.  But  even 
without  that,  if  the  case  was  one  for  equitable 
relief  when  Uie  suit  was  Instituted,  the  mere 
fact  that  the  ground  for  such  relief  expired  by 
the  expiration  of  the  patent  would  not  take 
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away  the  Juriidiction,  and  preclude  the  conurt 
from  proceeding  to  grant  the  inddental  relief 
which  belongiB  to  cases  of  that  sort  This  has 
often  heen  done  in  patent  causes,  and  a  large 
namber  of  cases  may  be  cited  to  that  effect; 
and  there  is  nothing  in  the  decision  in  Root  y. 
R  Co.  105  U.  8. 1&  [Bk.  36,  L.  ed.  970]  to 
the  contraiT.  (hUan  TU  Oo,  ▼.  Simmon;  106 
U.a88[».d7,L.ed.79];Zkiib9.S»<?r»  A  M. 
8,  SL  Oo.  y.  Car^Brak«OoAl(i  U.  S.  229  [Bk. 
28,  L.  ed.  129]:  Ocmsolidaied  Valve  Co,  y.  Croijv 
Vaiw  Go.  118  U.  8.  167  [Bk.  28,  L.  ed.  9891; 
Thoffwon  y.  Wootter,  114 17.  S.  104  [Bk.  29,  L. 
ecL  106].  It  is  true  that  where  a  party  alleges 
equitable  ground  for  relief  and  the  allegations 
are  not  sustained,as  where  a  bill  is  founded  on  an 
allegation  of  fraud,  which  is  not  maintained  by 
the  PTOO&,  the  bill  will  be  dismissed  in  toto,hota 
aa  to  the  relief  sought  i^ainst  the  alleged  fraud, 
and  that  whkh  is  sou^t  as  incidental  thereto. 

The  point  insisted  on,  that  the  bill  contained 
DO  charge  of  continued  infringement,  or  of  in- 
fringement at  the  time  of  commencing  the  suit, 
if  it  were  material,  is  not  sustained  by  the  fact. 
The  bill  does  contain  such  a  charge. 
[326]  As  the  teurt  had  Jurisdiction  at  the  inception 
of  the  suit,  eyen  though  upon  a  narrow  nound, 
yet,  as  the  defendants  did  not  ask  the  dismisaal 
of  the  bDl  cm  the  ground  of  want  of  Jurisdic- 
tion, we  should  be  yery  reluctant,  if  we  had 
the  power,  now,  on  an  appeal,  after  the  case  has 
heen  tried  and  determined,  to  reyerae  the  decree. 

The  second  point  raised  was  substantially 
disposed  of  in  the  case  of  Thornton  y.  Wootter, 
qua  mipra.  The  allegations  in  the  present  bill 
are  the  same  as  they  were  in  that  case.  Neith- 
er the  bill  nor  the  proofs  show  any  thing  from 
which  the  court  can  infer  that  the  reissue  was 
ille^y  granted;  and  the  auctions  of  the  an- 
8wer  are  unsupported  by  eyidence.  The  re- 
issued patent  itself  made  a  prima  facie  case  for 
the  complainant  The  allegations  of  the  an- 
swer, that  it  was  issued  for  the  mere  purpose 
of  expanding  the  claim  of  the  original,  and 
that  it  was  for  another  and  different  inyention, 
should  haye  been  proved.  But  we  haye  no 
evidence  on  tlie  subject,  not  even  the  original 
patent  with  which  to  compare  the  reissue.  This 
point,  therefore,  is  wholly  withofit  foundation. 

The  third  point,  as  to  the  measure  of  dam- 
ages and  the  want  of  proof  thereof,  is  equally 
untenable.  It  is  a  general  rule  in  patent  causes, 
that  established  license  fees  are  the  best  meas- 
ure of  damages  that  can  be  used.  There  may 
be  damages  beyond  this,  such  as  the  expense 
and  troable  the  plaintiff  has  been  put  to  by  the 
defendant,  and  any  special  inconyenicnce  he 
has  suffered  from  the  wrongful  acts  of  the  de- 
fendant; but  these  are  more  pix)perly  the  sub- 
jects of  allowance  by  the  court  under  the  au- 
thority ^yen  to  it  to  incrcnse  the  damages. 

As  to  the  sufficiency  of  the  proof,  we  see  no 
occasion  to  disturb  the  conclusion  reach^  by 
the  master  on  this  point  The  complainant 
proved  several  instances  of  licenses  given  by 
nim  to  lar^  sewing  machine  companies,  the 
fees  on  which  were  regularly  paid,  and  corre- 
sponded with  the  rate  aUowed  by  the  master. 
We  think  that  the  defendants  have  no  occasion 
(o  complain  of  the  amount  awarded. 

77«0  decree  of  the  Ciretdt  Court  is  affirmed. 

Tnioonpy.   Test: 

jMin«*9  H.  MoKenney,  Clerk,  Sup.  Court*  0. 8. 
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JAMES  HAMILTON,  Pljr.  in  Err.,       [280] 
e. 

VI0K8BURG,  8HIIEVEP0RT   AND  PA- 
CIFIC RAILROAD  COMPANY. 

(See  8.  G.  Boporter^  ed.  280-885). 

0imetrt:'4ion  qf  bridgee  aeroee  naxfigable 
gtreama  —regulation  of^  within  power  of  States 
when  Oongress  lias  not  ac^M^danmum  ab- 
sque injuria. 

L  Whenever  the  ezerolse  of  a  rl^rht  conferred  by 
law  for  the  benefit  of  the  public  is  attended  by  tem- 
poranr  inoonven'enoe  to  private  partiea.  in  common 
with  the  public  la  general,  they  are  not  entitled  to 
damacres  iheref or. 

■  2.  Where  a  railroad  company  has  been  authorized 
by  a  State  to  construct  a  bridce  across  a  navisabU; 
s&eam,  and  some  ob«tnictIon  to  navigation  Is  un- 
avoidable daring  its  construction,  a  private  party 
damaged  by  such  obstructiOD  cannot  bold  the  oom- 
panyjlable  for  such  damage. 

8.  There  to  notbhig  in  any  of  the  Acts  of  Oongrcei 
which  deprives  the  Legislature  of  the  State  of 
Louisiana  of  the  power  to  determine  the  character 
of  the  bridges  which  may  be  erected  over  the  Boeuf 
River. 

4.  When  a  State  provides  for  the  form  and  char- 
acter of  a  bridge  its  directions  will  control,  Irre- 
spectiye  of  its  effect  upon  navigation,  except  ss 
against  the  action  of  Congress. 

[No.  28.] 

Argued  and  submitted  Not.  10^  1S86.    Decided 

Dee.  €,1886. 

F\  ERROR  to  the  Supreme  Court  of  the  State 
of  Louisiana.    AMrmed. 

The  ease  is  stated  by  the  court. 

Mr.  John  T.  Ladelinir»  toe  plaintiif  in 
error; 

The  Supreme  Court  of  Louisiana  held  that 
the  Legislature  of  that  State  had  the  power  to 
oonfer  upon  the  defendant  the  right  to  build  all 
necessary  bridess  across  any  navigable  stream 
in  the  course  of  its  line. 

84  La.  Ann.  978. 

Upon  rehearing  the  court  said:  "As  to  streams 
which  are  navigable  only  within  the  limits  of 
a  single  State,  the  authority  of  its  Legislature 
is  complete."    id  976. 

The  navigable  rivers  and  waters  in  the  Ter- 
ritories of  (Cleans  and  Louisiana  are  made  pub- 
lic highways  by  the  Act  of  March,  8, 1811.  The 
Mississippi  ana  navigable  waters  leading  into 
the  same,  or  into  the  Gulf  of  Mexico,  are  mode 
public  highways  and  forever  free  by  the  Act 
of  the  99tib  of  Pebruaiy,  1811,  Act  of  March  1, 
1817,  and  by  the  Act  of  June  4,  1812. 

Gordon,  Digest,  640,  note. 

They  are  so  dedared  by  the  Revised  Statutes 
of  the  United  States,  sections  6251  and  2476. 

The  Boeuf  River  is  in  fact  navigable,  and  is 
therefore  in  law  a  public  navigable  river. 

The  MonteOo,  20  WaU.  441  (87  U.  S.  bk.  22. 
L.  ed.  894). 

Usefulness  for  purposes  of  transportation  for 
rafts,  boats,  or  barges,  dves  a  navigable  char- 
acter; reference  being  due  to  its  natural  state 
rather  than  to  its  average  depth  the  year  round. 

TJie  MonteOo,  supra;  LitUe  Bock  R.  R.  Co.  v. 
Brooks,  89  Ark.  408;  The  Daniel  BaU,  10  Wall. 
56?  (77  U.  S.  bk.  19,  L.  ed.  999);  Moore  v.  San- 
borne,  2  Mich.  519;  Morgan  v.  King,  85  N.  Y. 
464;  Broten  v.  Chadboume,  81  Me.  9;  Walker 
V.  AUen,  72  Ala.  456;  Ingram^,  Poliee  Jwry,  20 
La.  Ann.  226. 
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If  the  proof  is  not  sufficient  to  show  the  nav- 
igability of  the  water,  the  court  will  take  Ju- 
mcial  notice  of  such  nayigability. 

1  GreenL  Ev.  §  6;  Win.  Lake  Ob.  ▼.  Ttning^ 
40  N.  H.  420;  AtwO&r  v.  Sehenek,9W]B.  IW; 
The  Peterhoff,  Blatchf.  Prize  Oases,  4(»;  Jfow- 
•ruin  V.  Foreet,  27  Ind.  238;  Ind,  dh  0,  B.R.  Oo.y. 
StepJiene,  28  Ind.  429;  NeaderhoueerY.  State,  28 
Ind.  257;  Wrig?Uv.  ffawkin8,28TeT,  452;  Mo- 
Manuk  ▼.  Car/niehael,  8  Iowa,  1;  Wood  ▼.  Fouh 
ler,  26  Ean.  682;  Pennsylvania  ▼.  Wlieding 
etc.  Bridge  Co.  18  How.  519  (54  U.  8.  bk.  14,  L. 
ed.  267). 

Waters  nayi^ble  in  fact  come  within  the 
power  of  the  General  Goyemment,  when  bj 
themselyes  or  their  connections  with  other 
waters  they  form  a  continuous  channel  for 
commerce  among  the  States  or  with  foreign 
countries. 

l%e  Daniel  BdU,  eupra:  Eeeandba,  etc.  Co.  ▼. 
C/deago,  107  U.  B.  682  (Bk.  27,  L.  ed.  444). 

Where  the  power  of  the  State  and  that  of  the 
Federal  Gk)vemment  come  hi  conflict,  the  latter 
must  control.    (688) 

The  decisions  are  that  the  Ordinance  of  1787, 
and  thatthe  Act  of  Sep.  9,1850,  admitting  Cali- 
fornia, "must  be  considered  as  hi  no  way  impair- 
ing the  power  which  the  State  oould  exercise  if 
the  cause  had  do  existence." 

JSeeandba,  ete.  Co.  y.  Chicago,  107  U.  S.  678 
(bk.  27,  L.  ed.  442);  CardtoeU  y.  Amtriean  Riv. 
hr.  Co.  118  U.  S.  205  (28:  959);  Pollard  y. 
Hagan,  8  How.  212  (44  U.  S.  bk  11,  L.  ed.  565); 
Pennoli  y .  Munie,  No.  1  qflf,  0. 8  How.  589  (11: 
789);  Strader  y.  Graham,  10  How.  82  (51  U.  S. 
bk.  18,  L.  ed.  887). 

Such  a  decision  does  not  apply  to  a  yalid  hiw 
which  Gongress  had  the  power  to  enact  where 
the  waters  were  within  a  State  or  territory. 

WaOamstlronBr.  Co.  y.  Hatch,  19  Fed.  Rep. 
847. 

But  whatever  may  be  the  construction  of 
the  AcU  of  Congress,  admitting  the  States  of 
Louisiana,  Mississippi,  etc,  Congress  has,  since 
the  admission  of  Xouidana  into  the  Union, 
legislated  upon  the  subjiect  of  the  naylgation 
of  Boeuf  Rfyer. 

Key.  Stat.  U.  S.  1878.  gS  2476,  5251. 

The  dedsion  in  Wilson  y.  Blackbird  Creek 
Mare/i  Co.  2  Pet.  245  "  was  based  entirely  upon 
the  absence  of  any  legislation  of  Congress  upon 
the  subject" 

Beeanaba,  etc.  Co.  y.  Chicago,  eupra. 

In  cases  last  dted,  the  deddon  rested  upon 
the  fact  that  "  bridges  oyer  nayigable  streams 
which  are  entirdy  within  the  limits  of  a  State," 
are  regulated  by  the  State.  Seonvereo,  riyers 
running  through  two  or  more  States  are  not. 

In  the  Slaughter  House  Cases,  "  the  right  to 
use  the  nayigable  waters  of  the  United  States, 
howeyer  they  may  penetrate  the  territory  of 
the  seyend  States,*^  is  recognized. 

16WaU.  79(88 U.  8.  bk. 21, L. ed.  409).  See 
SEent,  Com.  411. 

Messn,  OeorM  Hoadlj,  Jr*»  Edgair  M. 
Johnson,  EduHM  Colston  and  Qsorge  Moadly, 
for  defendant  in  ^rror: 

The  power  of  the  original  States  to  authorize 
the  obstruction  of  nayigable  streams,  within 
their  territory,  was  recognized  in  Wilson  y. 
maekbird  Creek  Mareh  Co.  2  Pet.  246  (27  U.  a 
bk.  7,  L.  ed.  412). 
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Oilman  y.  PhUa.  8  Wall.  718  (70  U.  &  iuc 
18JL  ed.  96). 

The  Stetutesof  the  United  States  upon  which 
the  plaintiff  in  error  relies  haye  no  bearing  up> 
on  the  power  of  the  Stetes  to  thus  obstruct 
nayigable  waters  within  then-  limits. 

Fbundw.  Turds,  95  U.  8.  459  (Bk.  24,  L.  ed. 
525);  EBteanaba,ete.  Co.  y.  Chicago,  107  U.  8. 
678  (27:  442);  CairdioeU  y.  American  Biv.  Br. 
Co.  118  U.S.  205(20:959). 


Mr,  Justice  FEsld  deHyered  the  ophiion  of    [2811 
the  court: 

The  authority  yested  by  its  Act  of  incorpora- 
tion in  the  Vicksburg,  Sbreyeport  and  Texas 
Railroad  Company,  to  construct  a  railroad  from 
a  point  opposite  vicksburg  to  the  state  line  of 
Texas,  empowered  it  to  construct  as  part  of  the 
road  all  necessary  bridges  for  the  crossing  of 
nayigable  streams  which  might  be  on  its  Snc. 
It  was  80  held  by  the  Supreme  Court  of  the 
Stete  of  Louisiana,  and  it  would  seem  to  be  a 
self-eyident  proposition.  Wliat  the  form  and 
character  of  the  bridges  should  be,  that  is  to 
say,  of  what  height  they  should  be  erected,  and 
of  what  materials  constructed,  and  whether 
with  or  without  draws,  were  matters  for  the 
regulation  of  the  State,  subject  only  to  the 
paramount  authority  of  Congress  to  preyent 
any  unnecessary  obstruction  to  the  free  nayl- 
gation of  the  streams.  Until  Congress  Inter- 
yenes  in  such  cases,  and  exerdses  ito  authority, 
the  power  of  the  State  is  plenary.  When  the 
State  proyides  for  the  form  and  character  of 
the  structure,  its  directions  will  control, 'ex- 
cept as  against  the  action  of  Congress,  whether 
the  bridge  be  with  or  without  draws,  and  irre-  rssc 
spectiye  of  its  effect  upon  nayigation.  ^ 

As  has  often  been  said  by  this  court,  bridises 
aie  merdy  connecting  links  of  turnpikes,  streets 
and  railroads;  and  the  commerce  oyer  tiiem 
may  be  much  greater  than  that  on  the  streams 
which  they  cross.  A  break  in  the  line  of  rail- 
road communication  from  the  want  of  a  bridge 
may  produce  much  neater  inconyenience  to 
the  public  than  the  oostruction  to  nayigation 
cauMd  by  a  bridge  with  proper  draws.  In  such 
cases,  the  local  authority  can  best  determine 
which  of  the  two  modes  of  transportation 
should  be  fayored,  and  how  far  dthe:  should 
be  made  subseryient  to  the  other.  Oilman  y. 
Phila.  8  Wall.  718,  729  [70  U.  8.  bk.  18,  L.  ed. 
96,  1011. 

In  the  caseat  bar  no  spedflc  directions  as  to 
the  form  and  character  of  the  bridses  oyer  the 
streams  on  the  line  of  th<)  railroad  were  pre- 
scribed by  the  Legislature  of  the  State.  The 
authority  of  the  Company  to  construct  them 
was  only  an  iifaplied  one,  from  the  fact  that 
such  structures  were  essential  to  the  continuous 
connection  of  the  line.  Two  conditions,  how- 
eyer, muK  be  deemed  to  be  embraced  within 
this  implied  power:  one,  that  the  bridges  should 
be  so  constructed  as  to  insure  safety  to  the 
crosdng  of  the  trains,  and  be  so  kept  at  aU 
times;  and  the  other  that  they  should  not  in* 
terfers  unnecessarily  with  the  nayigation  of 
the  streams. 

The  line  of  road  crossed  a  small  stream,  one 
of  the  tributaries  of  the  Ouachita  Riyer,  called 
Boeuf  Riyer,  whidi  was  nayigable  for  about 
six  months  in  the  year.    This  liyer  has  its  rise 
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<a  ArkansaB,  and  by  its  connection  with  the 
Ouachita,  which  empties  into  the  Red  Bi^er,  its 
waters  find  their  way  to  the  Mississippi.  Over 
this  liver  the  Gompany  constructed  a  bridge 
with  a  draw  soffldently  large  to  allow  the  pas- 
cage  of  steamers.  It  was  used  for  years  ^th- 
orn complaint  from  anyone,  so  far  as  the  record 
discloses.  But  in  1880  it  was  found,  upon  in- 
ipection,  to  be  decayed  and  imsafe  for  tne  pas- 
nge  of  trains.  The  defendant,  which  had  suc- 
ceeded to  the  property  and  interests  of  the 
Ticksburz,  Shreveport  and  Texas  Company, 
therefore  detennined  to  rebuild  it.  To  carry  out 
this  purpose  with  as^little  inconvenience  as 
practicable  to  vessels  navigating  the  river,  the 
l*88]  Company  contracted  with  an  e:n)erienced  build- 
er to  construct  the  bridge  dunng  the  summer 
months,  when  the  river  was  usually  too  low  for 
navigation.  The  work  could  not  be  begun  un- 
til the  subsidence  of  the  water  in  July.  In  order 
to  expedite  its  construction,  the  Company  stip- 
ulated with  the  contractor  to  prepare  the  tim- 
ben  at  its  workshops  and  transport  them  to  the 
ground  as  soon  as  the  state  of  water  would  per- 
mit the  work  to  be  commenced;  and  it  carried 
om  its  stipulation  in  that  respect.  In  the  con- 
struction of  the  new  bridge  it  became  necessary 
to  dismantle  the  draw  of  the  old  one,  and  to 
erect  temporary  supports  while  the  timbers  and 
draw  of  the  new  bndge  were  being  put  in  place. 
To  prevent  the  stoppage  of  its  trains  while  this 
tmikiing  was  going  on,  the  Company  con- 
stnictea  a  temporary  bridge  adjoining  the  old 
one,  for  their  transportation,  expecting  to  have 
the  new  bridge  completed  before  the  winter  rise, 
which  usually  began  near  the  close  of  Decem- 
ber, should  render  the  river  navigable.  But 
early  in  August  rains  set  in,  and  continued  al- 
most incessantl V  for  months,  rendering  the  river 
navisable  in  T^ovember,  much  earUer  than 
usual  The  work  on  the  new  bridge  was  there- 
by greaUy  impeded.  To  obviate  this  impedi- 
ment, as  far  as  possible,  the  Company  added  to 
the  contractor's  force  a  gang  of  its  own  bridge 
laborers,  who  assisted  by  working  at  night  and 
<m  Sundays. 

The  court  below  found  that  the  Company  did 
everything  in  its  power  to  accelerate  the  work 
on  the  new  bridee,  but  it  was  not  completed 
unto  December  aO,  following.  The  water  in 
the  river  being  increased  by  tie  unusual  rains, 
there  was  sufficient  depth  on  the  6th  of  Novem- 
ber to  cany  the  plaintiff's  steamer  with  freight 
above  the  bridge.  But  the  steamer  could  not 
pass  owing  to  the  temporary  structure  and  the 
supports  used  in  the  erection  of  the  new  bridge. 
For  the  losses  alleged  to  have  been  sustained 
from  this  obstruction  between  the  6th  of  No- 
vember and  the  20th  of  December,  the  plaintiff 
brought  this  action. 

The  District  Court  of  Louisiana  gave  Judg- 
ment for  the  plaintiff  in  the  sum  of  |1,000,  from 
which  both  parties  appealed  to  the  Supreme 
Conn  of  the  Stato— the  plaintiff  because  he  did 
^^  not  recover  as  much  as  he  claimed,  and  the  de- 
pM]  fendant  because  there  was  a  recovery  of  any 
aom.  The  supreme  court  reversed  the  judg- 
ment, holding  that  the  Company  was  author- 
ized by  the  charter  of  the  original  company,  to 
which  the  defendant  had  succeeded,  to  con- 
struct a  bridge  over  the  river  for  the  passage  of 
its  trains,  and,  when  out  of  repair  ana  decayed, 
10  repkce  it  with  a  new  one;  that  the  obstruc- 
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tion  to  navigation  caused  bv  the  construction  of 
the  new  bridge  was  unavoidable,  and  the  Com- 
pany could  not,  therefore,  be  held  responsiblo 
lor  any  injury  resulting  therefrom;  that  it  was 
a  case  in  which  the  defendant  was  entitled  to 
the  protection  of  the  rule  of  damnum  absqite  in^ 
Juna,  It  accordingly  reversed  the  judgment, 
and  ordered  that  the  action  be  dismiaBedT 

The  plaintiff  contends  that  Congress  had  pre- 
viously acted  with  respect  to  the  navigation  of 
this  river  and  of  all  otner  navigable  waters  in 
Louisiana,  and  had  thereby  inteirdicted  the  plac- 
ing of  any  obstruction  in  them,  even  of  a  tempo- 
rary character,  to  the  passage  of  vessels.  He  cites 
in  support  of  this  position  the  Act  of  February 
20, 1811,  enabling  the  people  of  the  Territory  of 
Orleans  to  form  a  constitution  and  state  govern- 
ment, the  third  section  of  which  enacted  that 
the  convention  called  to  frame  the  Constitution 
should,  by  an  ordinance  irrevocable  without  the 
consent  of  the  United  States,  provide,  amons 
other  thines,  **  that  the  Biver  Mississippi  and 
the  navigable  rivers  and  waters  leading  mto  the 
same  or  Into  the  Gulf  of  Mexico,  shall  be  com- 
mon highways  and  forever  free,  as  well  to  the 
inhabitants  of  the  said  State  as  to  other  citizens 
of  the  United  States,  without  any  tax,  duty,  im- 
post or  toll  therefor,  imposed  by  the  said  State" 
(2  Stat,  at  L.  642);  and  also  the  proviso  to  the 
Act  of  April  8,  1612,  for  the  admission  of  Loui- 
siana, which  declares  that  it  is  upon  a  similar 
condition  that  the  State  is  incorporated  into  the 
Union.    Id,  701,  §  1. 

A  similar  provision  is  foimd  In  the  Acts  ad- 
mitthig  the  states  of  California,  Wisconsin  and 
Illinois  into  the  Union,  with  respect  to  the  nav- 
igable rivers  and  waters  in  them,  the  purport 
and  meaning  of  which  have  been  the  subject  of 
consideration  by  this  court  Eacanaba  Go,  v. 
Okieoffo,  107  U.  8.678_mk.  27,  L.  ed.44^  and 
CardweUy,  Ammcan Bridge  Co,  118  U.  S.  205 
[28:  059].  In  the  latter  case  we  had  before  us  [M6] 
the  clause  in  the  Act  admitting  California,  and 
we  held  that  it  did  not  impair  the  power  which 
the  State  could  exercise  over  its  rivers,  even  if 
the  clause  had  no  existence.  We  there  referred 
to  previous  dedsions  upon  a  similar  enactment, 
ana  said  "  that  if  we  treat  the  clause  as  divisible 
into  two  provisions,  they  must  be  construed  to- 
gether as  having  but  one  object;  namely,  to  in- 
sure a  highway  equally  open  to  all  without 
preference  to  any,  and  unobstructed  by  duties 
or  tolls,  and  thus  prevent  the  use  of  the  naviga- 
ble streams  by  private  parties  to  the  exclusion  of 
the  public,  ana  the  exaction  of  any  toU  for  their 
navigation :  and  that  the  clause  contemplated  no 
other  restriction  upon  the  power  of  the  State  in 
autl^orizing  the  construction  of  bridges  over 
them,  whenever  such  construction  would  pro- 
mote the  convenience  of  the  public." 

The  objection  to  the  authonty  conferred  upon 
the  Company  to  construct  the  oridge,  from  the 
legislation  ox  Congress,  is  therefore  not  tenable; 
and  we  agree  with  tiiie  ruling  of  the  court  be- 
low that  whenever  the  exercise  of  a  right,  con- 
ferred by  Uw  for  the  benefit  of  the  public,  is 
attended  with  temporary  inconvenience  to  pri- 
vate parties,  in  common  with  the  public  in  gen- 
eral, they  are  not  entitled  to  any  damages  there- 
for. The  obstruction  caused  to  the  navigation 
of  the  stream  during  the  progress  of  the  work 
on  the  new  bridge,  therefore,  afforded  no  ground 
of  action.    The  inconvenienoe  was^omniim 
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abtqut  if^ri^,  Bmndt  t.  New  OrUarts,  14  La- 
Ann.  120;  Bathin  v.  Polite  Jufy, etc.  15 La.  Ann, 
659,     Judgment  affirmed, 
Truecopj»    Tfwt; 

Jaai«i  H.  MuKcnney,  Glerk,  fiiip.  Court,  U*  B< 


[156]        EDWARD  a  UAKraOK,  Hjf.  in  Err,, 
W.    A*    PATRICK,    Admr,    of    EuxA    H. 


WHAKTON  BRANCH  kt  al.,  Intervenors, 

P<if#,  in  Btr,^ 

fr. 

W.    A.    PATRICK.    Admr,    of    Ei.ixa    M. 

O'BuiEK,  Deceased,  sr  ai*. 

See  S.  a  Report^r'ft  ed.  LS6-17Q,> 

Separai/B  wriU  of  error  frofn  joint  judamenp^- 
olienag^^conAtrneHon  &ftfte  Texa»  StainU* — 
repeal— grantor  of  prehcni  intermi  in  real 
pr&pt'rtp  not  etktpped  as  to  iubgcrpientlp  €t€- 
g^iired  iitle  b^  c&t^iiant  of  general  warranty  ^ 
edd^fux — obJ€idions  to  d^^era^re—^t^e^ 
iion — -power  of  atiormy — coniieyanc^  of  reai 
property  in  l4ra*  to  i0\fe,  upon  n/^minai  con* 
idd^^ation — inUfiti&n  to  vett  iiile  in  her^  pre* 

1.  When  ft  Jt^d^ment  affftlnst  defetidAntr?  ta  ioiaU 
ftll  tbo  partJea  uiffcctod  tbcrcliy  oiugL  Join  m  the 
writ  of  error,  ur  there  tnuat  be  a  Bummom  and 
ievemnce^  or  Its  cfi^ilraJt'iit, 

2.  In  an  ttctlop  t*>  try  the  titlo  to  reni  estftte,  whero 
liit^^rvciicirft  are  n^Imltte^^  wha  cltilm  uiidi^r  tho 
plalnUfr^k  Imt  hostile  to  theiu,  iind  who  c*o  only 
rt-t'over  by  fstubLishlncr  the  right^of  the  tilALaMlfs 
to  reeover,  [^finding'  for  XhG  plalijUJT^  and  ii|irfiJTi«t 
both  th(j  itjtervenora  atirt  the  di  fi.nclMcit..  ixvii  a 
liidfm^iit  therfcon,  aJthoiiirh  i^lD^le,  b  upon  <yifer* 
ant  am!  illstiiJCt  Ijssuot*,  nnrt  tiiiiflt  be  rt^trnnJi  il  ud 
JoJut  only  la  form,  fincL  ^evcnitile!  in  fa,ct  iitjd  law] 
and  a  motion  to  ilifliufsa  a  vrtit  ol  error  aii*^d  out  by 
tJie  defcnflant^  <^n  the  (rrf^und  that  the  JurJg-ment 
was  Joiutly  aerLinHt  iiltti  aod  the  laten^entir*,  and 
that  aU  should  tiave  bofm  Id  thv  «fune  writ,  wiil  bo 
denied, 

3.  Tbe  flftme  prloelple  must  govern  Jiidgrnents  at 
Jaw,  rf^ndered  In  at^tlonfl  at't'ordlnir  to  the  f<%riiie  of 

((roce^Uin!^  t>r(wcrlbod  by  the*  statu ttie  of  thp  Stwt^ 
n  which  they  are  tried,  whure  interventionA  to  a,8< 
eci-t  title  are  permKted,  as  ia  equity,  where  Inter- 
vcntlonii  pro  fnfcriwsf  Mio  ha  ire  hecn  permitted  to 
thow  affects  hy  the  ]^^occcd|n^,  hut  not  pivrtJes 
U*  the  ori^niU  oont  n.>verHy;  which  prineipluft  L*i,  that 
where  the  decree  1.4  flnai,  &oi|  ee^^mta  orfiCpftr!ibi(j, 
thc^pc  not  affeetiid  by  ft  are  not  cecoapary  parties  to 
tlie  apf>eal. 

4.  Ttiifl  court  holds,  both  upon  reaeoD  and  the 
authority  of  the  ^u pre* me  Court  t>f  Texas*  that  the 
Act  ol  1854  of  that  StJile,  ileflninir  the  rl|?hta  of 
aliens,  did  not  ref»eftl  rbe  provlsioti  of  the  Act  of 
1»4S,  Tm>vldii!*f  that  alitai  heirs  of  reai  urojM^rty 
ahoula  be  entitknl  to  tilse  yenra  tn  which  Uf  illa- 
pow  of  It,  or  to  liecoroc  oltbens  nnd  tAke  poiw^p?*- 
Bfon  th<:'?t^>f ;  and  that^  under  the  Act  of  IfPW.  thty 
EnK:Ilfih  Aot  of  l&tO  changed  the  dcftnvibli?  title  of 
the  alieti  heirs  of  an  owner  of  land>^  altuatod  in 
Texas,  who  died  In  isflfl.  Into  an  indf^fej^Ibie  title. 

6,  In  the  nlwence  of  a  rcoftal  in  a  ^iei'd  which 
ast4:ips  tho  (rrantor  os  to  the  character  of  hia  title, 
or  the  finniitutn  of  Intcrfwi  Jott^ndt^d  to  be  conveyed, 
a  coveoKnt  of  gieneraJ  warmnty*  where  the  ^-fltaTo 
gmnted  la  the  pre«^nt  Interest  and  title  of  th^ 
irmntort  doee  not  operate  aa  an  estoppel  to  pass  a 
aut^equentlT  acquired  title. 

fl.  Where  a  dce't.  executed  lu  &  foreign  country, 
profewscB  to  hn^'c  hv^n  siffntBi]^  n(^\ei^  and  deli  verted 
In  the  ppi«ience  of  two  wltnf^^ee*,  one  of  whom,  a 
jtiatioe  of  ^hfj  peace,  oertiflr*  tii  auch  esEef.'ution, 
ind  the  other  eubBcrlbinff  frltneaa  QuLk£«  au  aiii- 
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dftTlt  of  U»  ezeoutiOD,  wliloh  li  oertMtod  t>j  the 
Oonsul  of  the  United  States,  the  proof  of  ezeoatloo 
is  aaffloieiit  to  entitle  the  deed  to  admiasiOD  in  oyW 
dence. 

7.  Where  it  aivpeen  upon  the  face  of  a  deed  that 
wherever  the  name  of  the  grantor  was  mentioned 
in  the  hody^e  name,  as  originally  written,  wae 
Blizatieth  O'Brien,  and  that  a  portion  of  said  name 
had  been  erased  so  as  to  read  siiia  O'Brien,  proof 
that  Blisabeth  O'Brien  and  BUxa  O'Brien,  were  one 
and  the  sameperson,  met  any  objection  based  upon 
the  erasure.  The  presumption  was  that  the  erasure 
was  made  before  the  execution  of  the  deed. 

8.  Where  some  of  the  parties  who  have  executed  a 
power  of  attorney,  grantinip  authority  '*to  recover 
their  interest  in  an  estate,'*  died  before  action  un- 
der the  power,  as  to  them  and  their  heirs  or  assigns, 
if  not  as  to  all  who  have  executed,  the  power  Is  re- 
voked. Such  a  power  does  not  authorize  the  exe- 
cution of  a  deed  conveying  awaj  the  interest  of 
the  principals. 

9.  While  by  the  law  of  Texas  property  purchased 
during  the  marriage,  whether  conveyed  to  the 
husband  or  the  wife,  is  prima  facU  oommunitv 
property,  the  rule  only  holds  where  the  purchaao  is 
made  with  communis  funds.  Where  the  consid- 
eration was  nominal,  and  the  deed  was  made  to  the 
wife,  the  presumption  is  that  it  was  intended  to 
vest  the  title  in  her  as  separate  property. 

[Nob.  So,  AIS.] 
Argued  Oei.  $B,  h,  1886.  Decided  Nov.  t9, 1886 

r\  ERROR  to  the  Ciicait  Ck>iirtof  the  United 
States  for  the  Northern  District  of  Texas. 
Motion  to  diimieB  denied  and  judgmefU  affirmed. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Mesere.  J.  T«  Brady  and  K  If.  Low,  for 
defendants  in  error,  on  motion  to  dismiss  writ 
of  error  for  want  of  jurisdiction. 

The  writ  of  error  is  prosecuted  hj  the  plaint- 
iff in  error,  Hanrick,  alone,  and  the  recoM  does 
not  show  any  attempt  to  Join  the  other  partie* 
against  whom  Judgment  was  also  rendered,  nor 
does  it  disclose  any  reason  for  their  nonjoinder. 
The  judgment  is  Joint 

Simpeon  v.  Greeley,  90  Wall.  152  (87  U.  S.  bk. 
22,  L.  ed.  888);  MaetereonY.  Esmdon,  10  WalL 
416  (77  U.  8.  bk.  19,  L.  ed.  058\;  Burleeon  y. 
Hendereon,  4  Tex.  55;  Sehram  y.  Gentry,  Gal- 
veston Term,  1885,  Sup.  Oourt  of  Texas;  dmiih 
y.  Gentry,  Id. 

The  writ  of  error  must  be  dismissed. 

Simpeon  v.  Greeley, and  Masteraon  Y.ffemdon^ 
mpra;  (TDowdy.  BuieeU,  14  Wall.  402 (81 U. S. 
bk.  20,  L.  ed.  857);  Hampton  y.  Rouse,  18  WalL 
187  (80  U.  S.  bk.  20,  L.  ed.  5d8);  Williame  v. 
BanJe,  11  Wheat.  414  (24  U.  S.  bk.  6.  L.  ed.  508k 
Oufinge  y.  Kineannon,  7  Pet  899  (32  U.  S.  bk.  8,. 
L.  ed.  727);  Tbdd  v.  Daniel,  16  Pet  521  (41  U. 
S.  bk.  10,  L.  ed.  1054);  Fields,  Fed.  Ck>urts,  896; 
2  Abb.  U.  8.  Pr.  248,  250. 

See  also  authorities  under  next  moposition. 

Tlie  objection  to  nonloinder  of  branch  and 
Sarffent  in  tiie  petition  for  writ  of  error  goes  to- 
the  Jurisdiction  of  the  court,  and  may  be  made 
at  any  time. 

Wtleon'e  Eeire  y.  Life  A  Fire  Ine.  Co.  12 
Pet  140  (87  U.  S.  bk.  9,  L.  ed.  1082;  Simpeon 
y.  Greeley  and  Maetereon  y.  Hemdon,  tupra/ 
SempU  V.  ffagar,  4  Wall.  481  (71  U.  8.  bk.  18, 
L.  ed.  402);  2  Abb.  U.  8.  Pr.  250. 

This  defect  can  only  be  cured  by  dismissing- 
the  writ  and  bringing  another  in  which  aO 
against  whom  Judgment  is  rendered  are  made 
pSrties. 

MuesinaT.OawKoe,20Boiw.  280(61  H.  8.  bk. 
15,  L.  ed.  878). 

Mesers.  W.  HaUett  Phillips  and  Im  W. 
Gfroodrieh*  for  E.  G.  HanricK,  plaintiff  i» 
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OTOT in  caaelTo.  90,  and  Mr.  IL  F.Morris,toT 
pbundfCB  in  error  in  case  No.  475  in  answer  to 
motion, 

Tbe  general  role  proceeds  upon  the  principle 
that  all  the  parties  who  are  united  in  interest 
ought  to  unite  under  the  writ  of  error,  that  the 
coort  may  not  be  required  to  decide  for  the 
second  time  tlie  same  question  on  the  record. 
An  additional  reason  is  that  the  successful 
party  should  he  allowed  to  proceed  against  the 
parties  who  are  satisfied  with  the  Juogment 

OwingBY.  Kineanmn,  7  Pet.  809fB2  U.  8.  bk. 
8,  L.  ed.  7S7);  Todd  y.  Dcmid,  16  Pet  621  (41 
U.  8.  bk.  10,  L.  ed.  1064);  MatUrwfi  y.  Herndmi, 
10  WalL  416  (77  U.  8.  bk.  19,  L.  ed.  058);  Vox 
y.  U.  A  6Pet  172(81  U.  8.  bk.  8, L.  ed.  859); 
OmnainY.  Mamm,  12  WalL  259  (79  U.  8.  bk. 
20,  L.  ed.  892):  .Rpt^man  y.  P^tOcaird,  108  U. 
8. 14  (Bk.  27,  Led.  684). 

Interyenors  cannot  be  considered  defendants, 
SI  their  titles  are  hostile  to  both.  The  circuit 
coort  followed  the  TeiEss  state  practice,  which 
confounds  distinctions  between  law  and  equity. 

Hwi  y.  BdUingwwnih,  100  U.  S.  100  (Bk.  Vi, 
L.  ed.  Smy.Notman  y.  Lee,  2  Black,  ^  (67  U. 
8.  bk.  17,  L  ed.  278);  Bein  v.  Heath,  12  How. 
168  (58  U.  8.  bk.  18,  L.  ed.  989);  Bayls  y.  Zaek- 
OTM,  6  Pet  648  (81 17.  8.  bk.  8,  L.  ed.  682). 

The  defendant  Hanrick  and  the  interyenors 
were  not  united  in  interest,  and  the  Judgment 
as  to  them  is  seyerable.  In  legal  effect  the 
lodgment  is  against  them  for  the  land  which 
the^  respectiyely  claimed. 

Se  parte  jnwek,  100  U.  8. 1  (Bk.  25,  L.  ed. 
629). 

Meem.  W.  HaUett  PhflUps  and  L.  W. 
Goodrich,  for  £.  G.  Hanrick,  plaintiff  in 
error  in  case  No.  20,  on  the  merits: 

The  common-law  rule  as  to  aliens  is  stated  in 
Orr  y.  JKx^swt,  4  Wheat  458  (17  U.  8.  bk.  4, 
L.  ed.  618);  Ortfer  y.  Andrewe,  11  Tex.  171;  .Air- 
datfY.  Cameron,  25 Tex.  242;  WJUUy.  SoMego, 
80  Tex.  584;  Hard^  y.  DeLeon,  6  Tex.  242. 

The  Constitution  of  Ttoxas  of  1886  declared 
that  no  alien  should  hold  land  except  directly 
from  that  Bepublic.  8ection  14  of  the  Act  of 
1840,  re-enacted  as  section  9  of  the  Act  of  1848, 
proyided  that  eyeiy  aUen  to  whom  land  may 
be  deyised,  or  may  descend,  shall  haye  nine 
yean  to  become  a  dtisen,  and  take  the  land,  or 
nioe  years  to  sell  the  same,  before  it  shall  be 
declared  forfeited.  This  proyision  was  con- 
strued fai  McKinney  y.  Seioiego,  18  How.  285 
(59  TJ.  8.  bk.  15,  L.  ed.  865). 

The  Act  of  1854  accorded  such  rights  as  are 
accorded  American  citizens  by  the  laws  of  the 
nation  to  which  the  alien  beloncs.  Section  4 
repeals  section  9  of  tbe  Act  of  1848,  so  far  as 
faicoDsistent  with  the  Act  of  1854.  The  law  of 
Great  Britain  giying  aliens  the  right  to  inherit 
was  not  passed  until  1870.  As  the  ancestor 
died  before  the  passage  of  the  English  Statute, 
It  would  be  contrary  to  the  spirit  of  the  Act  of 
1854  to  permit  the  heir  to  take  any  estate 
which  an  American  citizen  could  not  haye 
taken  at  that  time  in  England. 

Ckhw  V.  Chirac,  2  Wheat  259  (15  U.  8. bk. 
4,  L.  ed.  284):  Hauenetein  y.  Lynham,  100  U. 
8.  48S(Bk.  25,  L.  ed.  ^m^BtaU  y.  Intmrna- 
Hmud  SQ,N,B.  B.  Co.  67  Tex.  584;  Bryan 
y.  awnObvrq,  5  Tex.  428;  Bharpe  y.  De  8t.  Sau- 
ssur,  26  L.  T.  N.  8.  (Ob.)  142;  OraneY.  Seeder^ 
119  U.  8. 


21  Mich.  24;  Skdim  y.  {M0e<0r,  6  WalL  11» 
(72  U.  8.  bk.  18,  L.  ed.  544). 

As  the  Act  of  1854ooyer8  the  whole  subjeoi 
of  the  Act  of  1848,  and  embraces  new  proyis- 
ions.  it  is  a  repeal  by  construction. 

tf.B.Y.  2]^,  11  Wall.  92(78  U.  8.  bk.  20, 
L.  ed.  184):  Ba»iem  y.  Fairbairn,  8  How.  686 
(44 U.S.  bk.  11,  L.ed.  760);  Btate  y.  BtoU,  17 
Wall.  481  (84  U.  8.  bk.  21,  L.  ed.  654):  Cook 
Co.  Nat.  BankY.  U.S.  107 U.  8.  460 (Bk.  27, 
L.  ed.  589);  Bryan  y.  Sundhwrg,  aiupra. 

The  guidhig  principle  in  the  legidation  of 
modem  States  on  the  subject  of  alien  property 
rl^ts  has  been  that  of  reciprocity.* 

Sirey,  under  art  II,  Aubry  and  Bau.  tit 
Droit's  Oiyil;  Proudhon,  chap.  9,  g  8,  chap, 
n,  %  I;  Merlhi,  art  Stranger,  gl,  Nos.7  and  8; 
Duranton,  1,  pp.  159,  160;  DaUos,  Jurisp. 
Qenerale. 

If  it  were  Booessaiy  to  resort  to  section  9  of 
the  Act  of  1848,  we  understand  that  the  Legis- 
lature by  that  Act  only  meant  the  alien  to  take 
and  dispose  of  the  estate,  or  beoome  a  citizen, 
and  that  it  applied  to  cases  where  the  property 
would  yest  at  once  in  the  State  for  want  of 
some  person  who  could  at  common  law  inherit 
Such  was  the  construction  placed  \fj  this  court 
on  the  Missouri  Alien  Act 

BuUitanY.  BumeU,  106  U.  8.  888  (Bk.  26, 
L.  ed.  1125). 

The  Act  of  1854  makes  no  distinction  be- 
tween indefeasible  and  defeasible  estates.  The 
sole  test  is  reciprocity.  A  defeasible  title  by 
descent  in  an  alien  is  unknown  to  the  common 
law. 

FMjfM  Y.  Hunter,  7  Cranch.  608  (11  XT.  8. 
bk.  8.  L.  ed.  458);  BUghCe  LemeY.  Boeheeter,  7 
Wheat  585  (20  U.S.  bk.  5,  L.  ed.  516). 

The  decision  of  the  question,  here  presented, 
by  the  Supreme  Court  of  Texas,  was  rendered 
in  a  suit  brought  by  diiferent  plaintiffs,  and  de- 
livered after  Uiis  suit  had  been  brought  in  the 
United  States  Circuit  Court,  and  after  the  de- 
murrer interposed  by  the  defendant  had  been 
oyerraled;  and  is  only  so  far  obligatory  on  this 
court  as  its  reasoning  conyinces. 

Oibeon  Y.  Ly<m,  115  U.  8.  447  (Bk.  29,  L.  ed. 
442);  East  Alabama  B.  Co.  y.  Doe,  114  U.S.  859 
(Bk.  29,  L.ed.  140). 

At  the  time  the  circuit  court  ruied  on  the  de- 
murrer in  this  case,  the  state  court  had  not  so 
held  the  law  to  be,  but  by  a  well  settled  line  of 
decisions  had  held  to  the  ocntniiy. 

Hardy  y.  DeLeon,  and  Cryer  y.  Andreim, 
eupra;  JfeQahan  y.  Baylor^  Tex.  792;  Ward- 
rap  y.  Jonee,  28  Tex.  489;  WameUY.  Finch,  15 
Tex.  168. 

«K0Ta.— ^ThefoUowlnirTeferenoesto  the  yolume 
of  PubHo  Treaties,  1878,  show  the  rlffht  of  our  oitl- 
sens  to  hold  real  estate  and  the  rierht  of  suooesslon 
In  foreign  oountries,  so  far  as  secured  bj  treaty,  as 
also  the  rights  of  aUens  in  this  oountry: 
BeaiXIitMte^  SuceemUm.  Page 

dtlzeiis  of  each  oountry  tn  the  terrfto* 
riesof  the  other  may  dispose  of,  by 
wilL  donation,  or  otherwise— 

Franoe,lt9S.1800 107,226 

Kew  Granada,  1848 6fiB 

SanSalyador,  1860 877 

Swiss  CX>nfederation,  1860 780 

Two  BicUies,  1866 TBI 

Their  heirs,  etc.,  being  cttizens  or  subjects 
of  the  other  party,  may  succeed 
to— 
VTanoe.  1778,1800 ^ 207, 221 

Ml 
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The  dedAion  in  Hanriek  v.  ffanrick,  54  Tex. 
101,  and  61  Tex.  596,  cannot  be  reconciled 
with  the  opinion  of  this  court  in  J/biTtnn^  v. 
Savieffo,  supra. 

Osterman  y.  Balckrin,  6  Wall.  116  (73  U.  8. 
bk.  18,  L.  ed.  780}. 

Much  less  can  tney  be  Tecondled  with  a  long 
line  of  decisions,  beginning  with  Orr  ▼.  Hodg- 
son, supra,  and  Phmips  v.  Moore,  100  U.  8. 
208  (Blc  25,  L.  ed.  603);  Chirac  v.  Chirac  and 
Uaverutein  ▼.  Lynham,  supra. 

The  decision  in  ffanrick  ▼.  Hanriek,  mvra, 
is  still  pending  and  undetermined,  and  on  nnal 
disposition  the  court  may  restore  the  old  rule. 

Reefoea  ▼.  Petty,  44  Tex.  252. 

Where  a  circuit  court  has  decided  a  question 
in  accordance  with  the  decisions  of  the  state 
court  at  the  time,  a  reversal  by  the  state  court 
of  Its  rulings  will  not  induce  the  supreme  court 
to  reverse  the  decision  of  the  circuit  court. 

BurgessY.  Migman^Wl  U.  8.  83 (Bk.  27,  L. 
ed.  366);  CarroU  Co,  y.  Bmith,  111  U.  8.  568 
(Bk.  28,  L.  ed.  519). 

Although  two  of  the  makers  of  the  power 
of  attorney  had  died,  yet  the  deeds  subse- 
quently made  under  the  power  conveyed  the 
interest  of  the  survivor,  Elizabeth  O'Brien. 

Jaek»on  v.  Van  Dalfaen,  5  Johns.  48;  ffoUaday 
v.  Daily,  19  WaH.  606  (86  U.  8.  bk.  22,  L.  ed. 
187). 

Where  it  appears  on  the  face  of  a  deed  that 
the  property  was  acquired  during  marriage,  and 
for  a  valuable  conaderation,  it  is  community 
property,  and  can  be  conveyed  by  the  hus- 
band's deed. 

Cooke  v.  Bremond,  27  Tex.  457;  Kirk  v. 
Houston  Na/o.  Co,  49  Tex.  215;  Morrison  v. 
CUM'k,  55  Tex.  487;  Wallace  v.  Campbell,  54 
Tex.  87;  French  v.  Strumberg,  52  Tex.  92;  Bo- 
gan  y.  WiUiams,  68  Tex.  128;  Harrison  y. 
Boring^  44  Tex.  255. 


That  the  deed  from  O'Brien  and  wife  to 
William  Brady  was  placed  on  record  before 
the  deeds  by  the  same  grantors  to  8argent  and 
Branch  were  recorded  gives  no  preference, 
without  proof  that  Brady  was  an  innocent  pur- 
chaser. 

Watkins  v.  Edtoards,  28  Tex.  443. 

The  plaintiffs  cannot  daim  any  interest  in 
the  9,^  acres  of  land  without  contributing 
some  portion  of  the  expense. 

Freem.  Cotenancy,  §§  156,  162;  Bobcris  y. 
Thorn,  25  Tex.  728;  Venabls  y.  Beauehamp,  8 
Dana,  821. 

It  was  error  to  withdraw  from  the  Jury  the 

Siestion  whether  the  possession  by  defendant 
anrick  and  his  cotenant  Gurley  was  adverse 
and  sufficient  to  constitute  a  bar. 

Alexander  v.  Kennedy,  19  Tex.  488;  Teal  y. 
Terrell,  68  Tex.  267;  PortisY.  Hill,  8  Tex.  279. 

It  is  the  rule  in  the  federal  courts  that  an  ac- 
tion to  try  titles  can  be  maintained  only  on  a 
legal  title. 

Fenn  v.  Holme,  %i  How.  482  (62  U.  8.  bk, 
16,  L.  ed.  198);  Qreer  v.  Meses,  24  How.  268 
(65  U.8.  bk.  16,  L.  ed.  661);  SmiVf,  v.  AfcCann, 
24  How.  898  (65  U.  8.  bk.  16.  L.  ed.  714); 
Jones  V.  McMasters,  20  How.  22  (61  U.  8.  bk. 
15,  L.  ed.  810);  Singleton  v.  Toucfiard,  1  Black, 
848  (66  U.  8.  bk.  17,  L.  ed.  50);  Binney's  Les- 
see V.  Chesapeake  d  0.  Can.  Co,  8  Pet.  214  (83 
U.  8.  bk.  8.  L.  ed.  921). 

The  indorsement  of  the  petition  "  this  action 
is  brought  as  weU  to  try  title  as  tor  damagec." 
is  sufficient  in  an  action  at  law. 

Pileher  v.  Kirk,  55  Tex.  208;  Bridges  v.  Cvji^ 
diff,  45  Tex.  448;  Edgar  v.  G<i!neston  City  Co, 
46  Tex.  421;  HiU  v.  Allison,  51  Tex.  890. 

The  covenants  of  seisin,  of  right  to  convey, 
and  of  general  warranty,  estopped  O'Brien  and 
wife  from  asserting  to  tne  contrary. 

Harrison  v.  Bonng,  swpra;  8mUh  v.SheeUy. 


New  Granada,  1846 562 

San  Salvador,  1850 677 

Swte  Oonf ederatioD,  1850 780 

Two  Sicffles,  1855 781 

Most  favored  footing  in  respect  to— 

Italy,  1871 .\^. 4ii 

OttlaenBof  each  oonntry  may  dispose  of, 
in  the  terrltones  of  the  other 
where  the  laws  of  the  State  per- 
mit- 

Nioaraffua,  1867 588,560 

May  poflsefls  and  dispose  of.  In  the  same 
manner  as  citizens— 

Argentine  Ckxpfederation,  UES 18, 19 

France,  1858 851 

SanSalvadorOSSO 677 

President  of  the  United  States  to  recom- 
mend States  of  the  Union  to  pass 
laws  authoriilng  aliens  to  hold— 

France,  1888 Kl 

France  reserves  the  right  of  establishing 
reciprocity  in  regard  to  possession 

and  inhentanoeof 261 

Persons  disqualified  by  alienage  from 
taking,  by  descent,  allowed  two 
years  to  sell  and  withdraw  pro- 
ceeds— 

Austria,  1848 25 

Bdvaria,  1845 41 

HesBe-CaBBel,1844 422 

Nassau,  1846 581 

Saxony,  1845 690 

Wurtemburg,  1844 809 

Shall  be  allowed  three  years- 
Brazil,  1838 88,  84 

Central  America,  1828 97 

Chili,  1882 .VZ 106 

Colombia,  1824 152 

Ecuador,  1888 18» 

M8 


GKiatamala,  1849 

Hanaeatic  Republics,  1827 

Peru,  1861 

Peru-Bolivia,  1886 

Swiss  Confederation,  1847 

Yeoesuela,  1886............... — .... 

Shall  bavethe  longest  period  allowed  by 
the  law  of  the  country- 
Bolivia,  1858 

Dominican  Bgpublio,  1807 ............ 

Venezuela,  1800 

Shall  have  the  time  allowed  by  the  law  of 
the  State  or  oountry— 

Brunswick  and  Lunebuig,  1864...... 

Nicaragua,  1807 

Orange  Free  State,  Um......... ... 

Portugal,  1840 


Russia,  1882 

_Swiss  Confederation,  1850.. 


Shall  be  allowed  a  reasonable  time- 
Hanover,  1840,  1846 

Hawaiian  Islands,  1848 

Mecklenburg-Sohwerin,  1847  ............ 

Oldenburg,  1847 . ....••-.... 

Portugfa,1840 

Prussia,  1786, 1790, 1888 648, 

Russia.  1882 

SardEla,  1838 

Spain,  1796 

Time  allowed  may  be  prolonged  by  the 

S»vemment  in  whose  territorlei 
e  land  is  situated- 
Austria,  1848 . 

Bnvaria,  1845 

Hesse-Casael,  1844 

Nassau,  1846 

Saxony,  1845 

Wurtemberg,  1844 


808 
402 
616 
604 
747 


71 
17V 
TOO 


66 
668 

681 
637 
609 
760 


408 
471 
878 
687 
661,661 
609 


41 

429 
681 
690 
800 
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18  WaU.  868  (79  U.S.  bk.  90,  L.  ed.  480);  (hm- 
ttoekr.  Smith,  19  Vick.l\^. 

Markiiig  the  deed  canceled,  did  not  devest 
the  title  out  of  Sargent 

WaMnffton  ▼.  Ogden,  1  Black,  460  (66  U.  8. 
tk.  17,  L.  ed.  908). 

The  allmdon  that  the  deed  was  delivered  as 
SB  OBCiow  does  not  limit  its  legal  effect 

IM  ▼.  Kaiser,  61  Tex.  666;  MtUer  ▼.  Fleteh- 
<r.  21  Am.  Rep.  856;  3,  0. 97  Gratt  406. 

The  allegation  of  the  nonperfonnance  of  the 
courideratioa  which  induced  the  deed  was  of 
no  effect 

Bast  Line,  eU,  R  R.  Oo,  ▼.  Garrett,  59  Tex. 
188;  Bainey  y.  Chambers,  66  Tex.  17;  Oaltes- 
ion H.  AS.  A.  R  Co,  v.  Pfeuff&r,  66 Tex.  66. 

The  allegation  of  fraud  could  not  he  heard 
in  a  court  of  law  to  avoid  the  deeds  that  had 
teen  vcduntarily  executed  and  delivered  with 
knowledge  of  their  legal  effect. 

Jones  y.  McMasters  and  Lotty.  Kaiser,  supra; 
OonnoUy  v.  Hammond,  61  Tex.  686. 

The  grantor  O'Brien  could  not  set  up  his 
own  fraud  or  want  of  authority  in  order  to 
avoid  the  deed. 

Hvdson  V.  Morris,  55  Tex.  505. 

Brady,  being  neither  creditor  nor  subsequent 
purchaser  for  value  without  notice,  coula  not 
join  O'Brien  to  avoid  the  prior  deeds. 

Oroeker  y.  Beaangee,10  Am.  Dec.  489;  Jfbwler 
V.  Stonetun,tl  Tex.  478;  Lehmberg  v.  Biberstein, 
51  Tex.  457. 

The  deed  did  not  on  its  face  purport  to  vest 
title  in  Eliza  M.  O'Brien  to  hold  as  her  sepa- 
rate ptuiirrrty. 

Rc^n  V.  WiUiams,  Kirk  v.  Houston  Nat,  Oo, 
and  Wallace  v.  Campbell,  supra. 

Such  a  purpose  cannot  be  shown  after  the 
property  has  passed  into  the  hands  of  an  inno- 
cent purchaser. 

Cooke  V.  Bremond,  97  Tex.  460;  Bmith  y. 
Boquet,  197  Tex.  507;  Veramendi  v.  Hute/tins, 
48  Tex.  650;  Johnson  v.  Harrison,  48  Tex.  248; 
KirkiV.  Houston  Nav.  Oo,  supra;  French  v. 
Strumberg,  62  Tex.  929;  MeOamlay  v.  Thorp, 
61  Tex.  650;  Morrison  y.  Clark  and  Bogan  v. 
W&Uams,  supra, 

Mr,  H.  F.  Morris,  for  plaintiffs  in  error  in 
case  No.  475,  upon  the  merits: 

The  circuit  court  was  not  Justified  in  follow- 
faig  the  practice  of  the  state  courts,  in  their 
blending  of  common-law  and  equity  procedure, 
and  in  permitting  the  attempt  to  break  down 
the  deeds  under  which  the  intervenors  claimed 
title,  by  merely  equitable  considerations. 

Hurt  V.  HoUinosuknih,  Noonan  v.  Lee,  Bein 
y.  Htath  and  Boyie  y.  Zaeharie,  supra. 

The  heirs  at  law  of  James  Hanrick  brought 
suit  in  1879  against  the  same  defendant,  Edward 
O.  Hanrick,  for  their  one  third  interest  in  the  es- 
tate <tf  Edwaod  Hanrick,  deceased,  in  one  of 
the  state  courts,  and  the  same  question  of  alien- 
ee was  there  raised.  The  Supreme  Court  of 
the  State  held  that  the  plaintifFs  were  not  dis- 
qualified. 

Hanriek  y.  Hanriek,  supra. 

ElizAheth  O'Brien  was  the  only  person  that 
could  object  that  the  deed  from  Philip  O'Brien 
to  Jenkins,  and  the  deed  from  Jenkins  to  her, 
were  not  warranted  by  the  power  of  attorney 
to  the  former;  and  yet  she  ratified  and  con- 
firmed it  by  her  conveyance  to  Eliza  M. 
119  V.  S. 


O'Brien.  This  is  the  very  deed  under  which 
the  defendants  in  error  claimed  title,  and  by 
operation  of  the  covenant  of  warranty  in  tlie 
deed  from  Eliza  M.  O'Brien  to  Sargent,  the  ti- 
tle acquired  by  the  grantor  inured  to  the  bene- 
fit of  the  grantee. 

Van  Bensselaer  v.  Kearney,  11  How.  297(69 
U.  S.  bk.  18,  L.  ed.  708);  Harrison  v.  Boring, 
9upra. 

Evidence  that  the  deed  from  Elizabeth 
O'Brien  to  Eliza  M.  0*Brien  was  a  gift,  and 
therefore  within  the  exception  of  the  statute, 
was  inadmissible,  because  another  considera- 
tion is  stated  in  the  deed. 

Richardstm  v.  Traver,  112  U.  8.498  (Bk.  98, 
li.  ed.  804);  Hitz  v.  National  Met.  Bank,  111 
IJ.  S.  799  OBk.  28,  L.  ed.  577);  Cooke  v.  Brem- 
ond vad.  Bogan  v.  WiUiams,  supra. 

Messrs,  J.T.  Brady  and  H.  F.  Ring,  for  de- 
fendants in  error,  on  the  merits: 

The  power  of  attomev  did  not  authorize  the 
conveyance  to  Jenkins  for  trust  purposes,  much 
less  for  the  cousideration  provra. 

Dupont  V.  Westherman,  10  Oal.  854;  Morrill 
v.  Cone,  22  How.  75  (68  U.  S.  bk.  16,  L.  ed, 
253);  Phelps  v.  Harns,  101  U.  S.  876  (Bk.  26, 
L.  ed.  867);  Meeh.  Bank  v.  Bank  of  Columbia,  5 
Wheat  887  (18  U.  8.  bk.  5,  L.  ed.  108);  Holton  v. 
Smith,  7  N.  H.  446;  Batty  v.  CarsweU,  9  Johns. 
48;  AUen  v.  Ogdm,  1  Wash.  0.  C.  174. 

Eliza  M.  O'Brien  could  not  authorize  her 
husband  by  power  of  attorney  to  convey  her 
interest  in  lands,  much  less  to  bind  her  by  cove- 
nants of  seisin. 

Clark  V.  Mwnfiyrd,  66  Tex.  681, 

The  warranty  is  not  binding  unless  the  ex- 
tent of  interest  warranted  is  clearly  evident 

Van  BenssOaer  v.  Kearney,  11  How.  297  (59 
U.  S.  bk.  18,  L.  ed.  708);  Gilmer  y.  JMndexter, 
10  How.  257  (51  U.  8.  bk.  18,  L.  ed.  411). 

Where  the  condition  of  title  is  known  to 
both  parties,  or  may  be  ascertained  with  equal 
facility  by  both,  there  is  no  estoppeL 

Brant  v.  Virginia  Coal  <9  i.  09.  98  U.  8.  896 
(Bk.  98,  L.  ed.  097). 

An  unauthorized  delivery  of  the  deed  does 
not  pass  the  title. 

(Mlhoun  Co.  y.  Am.  Emigrant  Oo.  98  U.  8. 
124  (Bk.  98,  L.  ed.  826). 

The  plaintiff  is  entitled  to  rocover  a  less  in- 
terest than  that  sued  for. 

Williams  y.  Davis,  56  Tex.  260;  Hutehins  v. 
Bacon,  46  Tex.  408;  Stark  y.Barrelt,16  Gal.  868. 

A  conveyance  by  the  agent  for  the  principal 
is  void  at  law  so  far  as  the  principal  is  con- 
cerned. 

Martin  v.  Flowers,  8  Leigh,  158;  Bedmondy. 
Caffln,  2  Dev.  Ch.  487;  Clarke  y.  Courtney,  5 
Pet  819  (80  U.  S.  bk.  8,  L.  ed.  140);  Locke  v. 
Alexander,  1  Hawk.  (N.C.)  419;  Fnoler  v.  Shear- 
er, 7  Mass.  14;  ElwOl  v.  Shaw,  16  Mass.  42;  4 
Mass.  575;  CopOand  v.  Ins.  Co,  6  Pick.  198; 
Co^icJier  y.  Jergenk,  2  Pick.  899;  Damon  v. 
Qrariby,  2  Pick.  845;  Welsh  v.  Usher,  2  Hill,Ch. 
^.  C.)  167;  Bogart  v.  De  Bussy,  6  Johns.  94; 
Bossiter  v.  Bossiter,  8  Wend.  494;  Sencerbox 
y.  McOrade,  6  Minn.  484;  Holmes  v.  Carman, 
1  Freem.  Ch.  (Miss.)  408;  Morrisony.  Bowman, 
99  Gal.  887;  Echols  v.  C/ieney,  28  Gal.157;  Love 
y.  Sierra  Nevada  L.  W.  &  W.  Co,  82  Oal.  689; 
Agricultural  Bank  of  Miss.  v.  Bice,  4  How.  925 
(45  D.  8.  bk.  11,  L.  ed.  949). 
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It  was  oompoteiit  for  Uie  court  to  ndmit  the 
deed  in  eridence,  and  then  permit  us  to  estab- 
lish the  identil7  of  the  party  by  parol  evidence. 

Qainer  t.  Oatton,  4M  Tex.  101;  Oordier  ▼. 
0^9,  44  Tex.  586. 

Where  a  deed  is  taken  in  the  name  of  the 
wife,  it  will  be  presumed  to  be  for  her  separate 
use  and  benefit 

amith  y.  atrahan,!^  Tex.  814;  Story  ^.Ma^ 
ihaU,  34  Tex.  806;  Dunham  ▼.  Ohaiham,  21 
Tax.  2«i;Higgin§  t.  Jchtuan'i  Sein,  20  Tex. 
380. 

Parol  evidence  is  always  admissible  in  such 
eases  to  show  real  intention. 

Bakgr  v.  Baker,  56  Tex.  577. 

Immaterial  alterations  will  not  vitiate  a  deed. 

1  OreenL  Ev.  664,  note;  Abb.  Tr.  Bv.  606. 

Wbether  alterations  are  material  or  not  is  a 
question  of  law  for  the  court 

Stede  V.  Spene^,  1  Pet.  5(S2  (26U.  8.  bk.  7, 
L.  ed.  250). 

Since  1^  article  2267,  Texas  Practice,  the 
deed  is  admissible,  unless  impeached  by  the  af- 
fidavit of  forgery,  in  the  absence  of  such  affi- 
davit the  deed  in  admissible,  although  altera- 
tions are  material. 

Fiteh  V.  Bav0r,  61  Tex.  886;  1  OreenL  Bv. 
664,  note;  Waltan  v.  Start,  6  Qilm.  252. 

When  instruedons  are  asked  in  the  segre- 
gate, and  »bere  is  anything  exceptional  in  dtJier 
of  them  the  court  may  reject  all. 

IndianapoUi  d  SL  L.  E.  B.  €h.  v.  Hin^,  08 
U.  B.  201  ^  28,  L.  ed.  808);  Worthinfftan  v. 
Moitm,  101  U.  8. 140  (Bk.  25,  L.  ed.  848);  U. 
5.V.  H<mah,  108  U.  8.  71  (Bk.  26,  L.  ed.  805). 

When  the  exceptton  is  to  aseries  of  proposi- 
tions in  the  mass,  it  must  be  overruled  if  any 
proposition  be  sound. 

Jbftntltm  v.J^<?9Mi,lBlack,200(66U.  8.  bk.l7, 
L.  ed.117);  Soffan  v.  Tfie  MarOud,  1  Wal  1. 644 
(68  U.  8.  bk.  17.  L.  ed.  714);  Harwy  v.  Tyler, 
2  WalL  828  (60  IT.  8.  bk.  17,  L.  ed.  871);  Lin- 
coln V.  Olafiin,  7  WalL  182  (74  U.  8.  bk.  10,  L. 
ed.lO6);£^aw0rv.2bt(<9r,O8n.  8.  46  (Bk.  28,L. 
ed.707);  Mimlar  v.  Am.  L.  Ine.  0^.111  U.  8. 885 
(Bk.  88,  L.  ed.  4471 

Filing  an  affidavit  of  forgery  is  insufficient  to 
raise  the  issue  of  forgery  before  the  jury,  in 
Texas. 

Oo9  V.  Chek,  60  Tex.  621. 

An  assignment  of  error  cannot  be  considered 
by  the  court,  if  it  does  not  show  how  or  why 
the  court  below  erred  in  refusing  to  instruct 
thejury  to  find  for  the  defendants. 

Kkin  V.  RumU,  10  Wall.  462  (86  U.  8.  bk. 
22,  L.  ed.  124);  Boawr  v.  Taylor,  tupra;  Wit- 
eon  V.  McNamse,  102  U.  8.  572  (Bk.  26,  L.  ed. 
284);  Norrie  r.Jaekeon,  0  WaU.  127  (76  U.  8. 
bk.  10,  L.  ed.  600). 

Since  the  institution  of  this  suit,  the  8upreme 
Court  of  Texas  in  other  cases  has  expressly 
decided  this  question  in  our  favor. 

Hanriek  v.  Hanriek,  54  Tex.  101;  61  Ttox. 
506;  68  Tex.  622. 

Decisions  of  state  courts  on  the  construction 
of  their  own  Constitution  and  statutes,  if  set- 
tled by  the  highest  court,  will  be  followed  in 
the  United  States  Courts. 

Luthery.  Borden,  7  How.  1  (48  U.  8.  bk.  12, 
L.  ed.  681);  ITeemith  v.  Seldon,  7  How.  812  (48 
U.  8.  bk.  12,  L.  ed.  026);  Webeter  v.  Cooper,  14 
How.  488  (65  U.  8.  bk.  14,  L.  ed.  610);  Oapeke 
V.  Dulmqfte,  1  Wall.  175  (68  U.  8.  bk.  17,  L. 
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ed.  520);  liandatt  v.  fk^ham,  7  WalL  528  (74 
U.  8.  bk.  10,  L.  od.  285);  Toumehip  v.  Marey„ 
02  U.  8.  280  (Bk.  28.  L.  ed.  710);  TownOUjp  v. 
Perkine,UJJ.  8.  260  (Bk.  24,  L.  ed.  154);  Fair- 
field  V.  QaUaHn  €h.  100  U.  8.  47  QBk.  26,  L. 
ed.  644);  Foet  v.  Supervieon,  106  U.  8. 667  (Bk. 
26,L.ed.l204). 

If  there  was  error  in  withdrawing  the  deed 
from  the  jury,  the  error  has  been  cured  by  the 
remitUtur  filed  in  this  court 

BankqfSy.T.Aehley,2  Pet  827  (27  U.S. 
bk.  7,  L.  ed.  440);  UugJtee  v.  Union  Ins,  Co.  8 
Wheat  204  (21  U.  8,  bk.  5,  L.  ed.  620). 

An  exception  in  this  laDgua^;"to  which 
ruling^  of  the  court  in  withdrawing  the  said  is- 
sues trom  the  jury  defendant  excepted,"  no 
charse  on  this  point  being  asked,  was  too  in- 
definite to  be  available. 

TTtZftm  V.  McNamee,  eupra;  Sprinyer  v.  XJ,  8, 
102  U.  8.  586  (Bk.  26,  L.  ed.  258);  Clark  v. 
Fredorieke,  105  XJ.  8.  4_^k.  26,  L.  ed.  088); 
JDanke  v.  Bodheaeer,  26  W.Va.  00. 

The  effect  of  the  conveyance  to  8argent  and 
Branch,  at  most  vests  in  them  an  equitable 
title.  The  authorities  are  conclusive  to  the 
effect  that  in  ejectment  an  outstanding  equitar 
ble  title  cannot  be  shown. 

IMeh  V.  Boyer,  61  Tex.  887;  Johneon  v.  Tinir 
mone,  60  Tex.  621;  Larripiere  r.  Madeyan,  1 
DOL  455;  Bniaekey  y.  MeClain,  61  Par  146; 
Caweey  v.  Davie,  18  Ala.  888;  Smi^  v.  AUen, 
1  Blackf .  (Ind.)~22. 

8argent  and  Branch,  having  no  other  stand- 
inff  in  court  than  interveners,  they  could  not 
take  exceptions  to  the  pleadings  existing  vrheo 
their  plea  was  filed. 

Hanchett  v.  Gray,!  Tex.  ^4S^\  Smith  v.  Allen, 
28  Tex.  501;  H.  on  Parties  to  Action,  %  111. 

The  record  contains  no  bill  of  exceptions 
showing  that  the  court  below  refused  to  limit 
the  proof  of  fraud  to  the  procurement  of  the 
execution  of  the  deeds  referred  to  in  the  supple- 
n^ental  petitioiL 

Desty,  Fed.  Procedure,  821,  and  authorities 
dted. 

Mr,  Juetiee  MAtih^wa  delivered  the  opin- 
ion of  the  court: 

Eliza  M.  O'Brien,  since  deceased,  *rith  Philip 
O'Brien,  her  husband,  and  William  Brady, 
citizens  of  New  York,  commenced  their  action 
in  the  Circuit  Court  of  the  United  8tateB  for  the 
Northern  District  of  Texas,  against  Edward  O. 
Hanriek,  a  citizen  of  Texas.  It  was  an  action 
of  trespass  to  try  the  titie  to  real  estate  in  the 
County  of  Falls,  in  that  State,  described  gener- 
ally as  three  tracts,  one  known  as  the  Antnnado 
de  Le  Serda  eleven  league  grant;  the  second  as 
two  parcels  granted  to  Pedro  Zarza;  and  the 
third  a  part  of  the  eleven  league  tract  granted 
to  Rafael  de  Aquire.  The  common  source  of 
titie  as  between  these  parties  was  Edward 
Hanriek,  who  died  in  1865  in  Montgomery 
County,  Alabama,  intestate  and  without  issue, 
never  having  married.  The  plaintiffs  below 
claim  title  as  follows:  Edwara  Hanriek  left 
surviving  him  as  his  next  of  kin  and  only 
heirs  at  tne  time  of  his  death,  one  sister,  Eliza- 
beth 0'Brien,two  brothers,  named  respectively : 
John  and  James  Hanriek,  and  one  nephew, 
Edward  G.  Hanriek,  the  defendant,  he  being 
the  son  and  only  child  of  Philip  Hamick,  who 
died  in  1852«  and  who  was  another  brotliAr  of 
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Sdwnd  Hanriek.  Elizabeth  (VBrieii  redded 
In  the  Oounty  of  WexfoTd,  Irehmd,  and  is,  and 
ftlwaya  was,  an  alien  to  the  United  States,  and 
a  sabjectof  Great  Britain.  John  Hanriek  died 
intestate  and  without  issoe,  never  having  mar- 
ried, in  the  year  1870,  in  the  County  of  Wex- 
ford, Ireland,  an  alien  to  the  United  States, 
anda  subject  of  Great  Britain.  The  said  James 
Hanriek  left  surviving  him,  as  his  next  of  kin 
and  only  heirs,  four  oaughters,  named  respect- 
ively Eluabeth  C]are,Catherine  O'Neill.  Annie, 
otherwise  called  Honora,  and  Ellen  Hanilck, 
and  four  grandchildren,  the  children  of  a  de- 
<xs8ed  dauflhter,  named  respectivelT  Maiy. 
Elizabeth.  Bridget,  and  Robert  Whelan,  and 
one  son,  Nicholas  Hanriek.  These  descendants 
of  James  Hanriek  reside  in  Ireland,  ezcei^t 
Nicholas,  Annie  otherwise  called  Honora,  and 
Ellen  Hanriek,  who  reside  in  the  State  of  New 
York.  By  virtue  of  these  facts,  and  of  tha 
laws  of  Texas  and  Great  Britain,  as  hereafter 
«hown^  it  was  claimed  that  Eliza  (VBrien  in 
1878  was  seised  and  possessed  of  an  undivided 
one-third  interest  in  the  said  estate  of  Edward 
Hanriek  in  the  said  lands,  when  it  was  claimed 
she  oonreyed  to  the  plaintiff,  Eliza  M.  O'Brien, 
ber  daughter-in-law,  for  her  separate  use  and 
benefit^all  her  interest  in  the  said  estate  and 
lands;  William  Brady,  the  other  plahitiff  below, 
being  entitled  to  one  half  of  the  said  undivided 
one  mird  by  virtue  of  a  conveyance  from  Eliza 
M.  O'Brien  and  her  husband,  Philip  O^rien. 

The  defenduitin  possession,  having  pleaded 
nolguihT  of  the  trespass  complainM  of,  as- 
serts title  in  himself  as  the  sole  heir  at  law  of. 
the  said  Edwiud  Hanriek,  deceased,  on  the 
Round  that  he  was  the  only  descendant  having 
inheritable  blood,  aooordmg  to  the  laws  <n 
Texas. 

The  suit  was  b^gun  February  18, 1880,  and 
isBue  was  finally  Joined  on  amended  pleadings 
by  the  filing  of  an  answer  by  Edward  G.  Han- 
riek on  April  8, 1888.  On  the  next  iay,  Whar- 
ton Blanch  appeared  as  an  intervener  in  the 
eaxae,  and  filed  a  pleading  called  an  original 
answer,  in  which  he  denies  the  sufficiency  in 
law  of  the  plaintiffs'  petition:  objects  that  on 
ita  face  it  is  shown  that  neoeasaiy  parties  have 
not  been  Joined  as  plaintiffs;  denies  all  the  alle- 
isationsof  the  petition;  pleads  not  guilty  to  the 
trespaases  alleged  therein;  and  then  sets  up  title 
in  himself  to  an  undivided  one  fourth  of  three 
fourths  of  the  estate  under  a  conveyance  alleged 
to  have  been  made  to  him  on  the  l4th  of  Eebm- 
aiy,  1878,  by  Philip  O'Brien,  as  attorney  in  fact, 
actinff  under  a  power  of  attorney  sieged  to 
have  been  made  on  the  16th  of  May,  1870,  by 
Elizabeth  O'Brien  and  James  and  John  Han- 
riek. It  is  allied  that  by  that  power  of  at- 
torney Philip  O'Brien  was  authorized  and  em- 
powered to  scU  and  convey  their  interests  in 
nid  estate,  and  in  pursuance  of  which  he  made 
the  deed  under  which  the  intervener  claims 
tide.  The  consideration  of  that  deed  is  stated 
to  have  been  money  theretofore  paid  out.  and 
expenses  incurred  and  legal  advice  and  infor- 
mation furnished  and  rendered  by  the  defend- 
ant to  the  said  Philip  O'Brien.  The  pleading 
concludes  by  praying  Judgment  for  the  de- 
fendant against  all  parties  to  tbe  suit,  establish- 
in<7  bis  nght,  title  and  interest  in  the  estate; 
and  that  the  same  be  set  apart  to  him  in  sever- 
alty; and  for  costs  and  general  relief. 
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On  the  same  day  John  B.  Sargent  also  ap- 
peared as  intervener,  and  filed  an  original  an- 
swer on  his  behalf,  similar  in  form  to  that  of 
Wharton  Branch,  and  cUiming  title  to  an  uut 
divided  one  half  of  the  interest  of  Elizabeth 
O'Brien  and  John  and  James  Hanriek,  under  a 
deed  made  to  him  conveving  that  interest  on 
the  14th  of  February,  1878,  by  P^iUiP  O'Brien, 
acting  as  their  attorney  in  fact  under  the  same 
power  of  attorney  referred  to  in  the  answer  of 
Wharton  Branch;  and  concluding  with  a  prayer 
for  a  similar  Judgment  in  his  own  behalf. 

Thereupon  the  plaintiffs  in  the  action  filed 
pleadings  styled  an  answer  to  the  petition  for 
leave  to  intervene,  and  plaintiffs'  nrst  supple- 
mental petition,  in  which  they  asked  that  the 
leave  to  intervene  on  behalf  of  Branch  and 
Sargent  be  denied  and  their  petitions  struck 
from  the  files;  and  specifically  setting  out  the 
grounds  on  which  they  claimed  that  the  alleged 
conveyances  made  by  Philip  O'Brien,  as  at- 
torney in  fact,  to  them  respectively,  should  be 
held  to  be  null  and  void.  Amongst  those 
grounds  were  the  following:  First.  Prior  to  the 
execution  of  the  deeds  unoer  which  the  inter- 
veners chiim  title,  two  of  the  principals  in  the 
power  of  attorney,  James  ana  John  Hanriek, 
had  died,  thereby  revoking  the  authority. 
Second.  That  the  execution  of  the  said  deeds 
on  the  part  of  said  Philip  O'Brien  had  been  ob- 
tained oy  the  said  Branch  and  the  said  Sargent 
by  fraudulent  representations,  and  that  the 
same  had  never  in  fact  been  delivered.  The 
plaintiffs'  supplemental  petition  concludes  with 
apraycr  that  they  have  and  recover  of  the  said 
Wharton  Branch  and  thesaid  JohnB.  Sargent, 
as  well  as  the  said  Edward  G.  Hanriek,  an  un- 
divided one  third  interest  in  the  huKV  described 
in  thdr  original  complaint,  and  f oi  all  other 
relief,  general  and  spedaL 

The  defendant,  Edward  G.  Hanriek,  after 
the  filing  of  these  interventions,  moved  to  dis- 
miss the  cause  on  the  ground,  among  others, 
that  he  had  no  interest  in  the  controvej*sy  as 
between  the  plaintiffs  on  the  one  hand  and 
Branch  and  Sargent  on  the  other;  but  all  ob- 
jections to  the  intervention  were  overruled  or 
disregarded,  and  the  cause  proceeded  to  trial 
on  the  issues  as  made  between  the  plaintiffs  and 
the  defendant,  Edward  G.  Hanriek,  and  also 
on  those  as  between  the  plaintiffs  and  the  said 
Branch  and  Sargent  The  cause  havmg  been 
submitted  to  the  Jury  on  the  10th  of  April, 
1883,  a  verdict  was  returned  as  follows:  "We, 
the  Jury,  find  for  the  plaintiffs;"  and  thereupon 
Judgment  was  entered  on  the  verdict  as  follows: 
••It Is,  therefore,  ordered  and  adjudged  by  the 
court  that  the  phuntiffs,  Eliza  M.  O'Brien  and 
Philip  O'Brien  and  William  Brady,  have  and 
recover  of  the  defendant,  Edward  G.  Hanriek, 
and  of  the  interveners,  Wharton  Branch  and 
John  B.  Sargent,  an  undivided  one  third  in- 
terest in  and  to  the  following  described  lands: 
♦  ♦  •.  And  it  is  further  ordered  that  a  writ 
of  iKMsession  in  favor  of  said  plaintiffs  issue 
therefor;  and  that  plaintiffs  do  have  and  recover 
of  such  interveners  such  costs  by  them  incurred 
by  reason  of  such  intervention,  and  of  defend- 
ant all  costs  which  were  incurred  herein,  not 
including  any  costs  incurred  by  the  said  in- 
tervention, for  which  let  execution  respectively 
issue." 

To  reverse  this  Judgment^  the  defendant, 
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Edward  G.  Hanridc,  sued  out  a  writ  of  error 
on  April  16, 1888,  which  was  docketed  in  this 
court  on  the  16th  of  August  of  the  same  year. 
To  reverse  the  judgment  as  against  them,  the 
intervenors,  Wharton  Branch  and  John  B.  Sar- 
gent, sued  out  their  writ  of  error  separately  on 
September  26,  1884,  which  was  docketed  in 
this  court  on  the  24th  of  November  of  the  same 
year.  Tlie  intervention  of  Branch  and  Sargent 
was  permitted  in  compliance  with  article  4788 
of  the  Revised  Statutes  of  1870,  Laws  of  Texas, 
which  provides  that  '*When  a  party  is  sued  for 
lands,  me  r&oU  moner  or  warrantor  may  malce 
himself,  or  may  be  made,  a  party  defendant  in 
the  suit,  and  shall  be  enntied  to  make  such  de- 
fense as  if  he  had  been  the  original  defendant 
in  the  action." 

Article  1188  prescribes  that  ''The  pleadings 
of  an  intervenor  shall  conform  to  the  require- 
ments of  pleadings,  on  the  part  of  plaintiff  and 
defendant  respectively,  so  far  as  they  may  be 
applicable." 

The  defendants  in  error,  the  administrator  of 
Eliza  M.  O'Brien,  FhiUp  O'Brien,  and  William 
Brady,  now  move  to  dismiss  the  writ  of  error 
sued  out  by  Hanrick,  on  the  ground  that  the 
Judgment  was  jointly  against  him  and  the  in- 
tervenors. Branch  and  Sargent,  and  that  all 
should  have  joined  in  the  same  writ.  The  same 
objection,  of  course,  applies  to  the  writ  of  error 
sued  out  severally  bv  tne  intervenors.  Branch 
and  Sargent.  This*  motion  presents  the  first 
question  for  consideration. 

We  assume,  without  so  deciding,  that  the 
[  1 63]  proceedings  on  the  part  of  the  intervenors  may 
be  justified  under  the  Statutes  of  Texas.  It 
must  also  be  admitted  to  be  a  general  rule,  well 
established  by  the  practice  and  in  the  decisions 
of  this  court,  that  when  a  judgment  i^ainst 
defendants  is  joint,  all  the  pcjties  affected 
thereby  must  join  in  the  writ  of  error,  or  there 
must  be  a  summons  and  severance,  or  its  equiv- 
alent. The  question  here,  however,  is  whether 
this  judgment,  although  so  in  form,  is  joint  in 
law  as  against  the  original  defendant  and  the 
intervenors.  The  verdict  in  favor  of  the  plaint- 
iffs against  them,  althouffh  single,  was  ren- 
dered upon  different  and  altogether  distinct 
issues.  The  intervenors  defended  as  against 
the  plaintiffs,  not  on  behalf  of  the  ori^nal  de- 
fendant, but  altogether  in  their  own  interest, 
claiming  title,  not  only  against  the  plaintiffs, 
but  adverse  to  that  of  the  defendant.  Indeed, 
the  intervenors'  title  was  derived  through  the 
plaintiffs,  and  their  claim  was  under  them,  and, 
as  between  them  and  the  orifl:inal  defendant, 
their  interest  was  altogether  with  the  plaintiffs 
and  against  the  defendant  The  ground  of 
their  right  of  recovery  against  the  defendant 
was  the  very  title  asserted  by  the  plaintiffs,  and 
their  claim  could  be  successfully  prosecuted 
only  by  establishing  the  right  of  the  plaintiffs 
to  recover.  Their  right  against  the  defendant 
was  to  reco^r  against  him  if  the  plaintiffs  re- 
covered; and  their  right  against  the  plaintiffs 
was  to  recover  against  the  defendant,  onlv  in 
the  event  that  the  plaintiffs  first  succeeded  in 
recovering  against  him.  The  situation  as  to 
them  is  anomalous.  The  litigation  was  trian- 
gular. The  judgment  must  be  regarded  as  joint 
only  in  form,  but  severable  in  fact  and  in  law. 
It  is  to  be  read  as  if  it  were  based  upon  a  find- 
ing that  the  plaintiffs  recover  as  agidnst  the  de- 


fendant for  the  title  asserted  against  him,  and 
against  the  intervenors  in  respect  to  the  tiUe  as- 
serted by  them  against  the  phuntiffs.  The  judg- 
ment for  costs  is  in  fact  separated,  the  costs  of 
the  intervention  being  regarded  as  costs  in  a 
separate  smk.  In  fact  there  were  two  suits, 
one  interjected  in  the  other,  in  which  the  par- 
ties are  different,  the  titles  are  different,  the 
interests  are  different;  and  there  could  be  no 
ioint  judgment  in  both  except  in  mere  words. 
iNone  of  the  cases  cited  in  support  of  the  mo- 
tion to  dismiss  are  api>licable  here,  because  they 
refer  to  judgments  in  oommon-law  actions 
where  no  such  anomaly  as  is  presented  in  this 
record  could  occur.  In  equity,  where  inter- 
TtutiGDB  pro  inieresie  9U0  hayeoeen  permitted 
to  those  affected  by  the  proceeding,  but  not 
parties  to  the  original  controversy,  or  where 
the  original  parties  have  distinct  and  separable 
interests,  the  same  general  rule  as  to  appeals 
applies  to  joint  decrees;  but  it  has  always  been 
held  that  where  the  decree  is  final  and  sep- 
arate or  separable,  those  not  affected  by  it  are 
not  necessary  parties  to  the  appeal  Forgay  v. 
Conrad fi  How.  201  [47  U.  S.  bk.  12,L  ed.  404]. 

The  same  principle  must  govern  judgments 
at  law  rendered  m  actions  according  to  the 
forms  of  procedure  prescribed  by  the  statutes 
of  the  States  in  which  they  are  tried  where  in- 
terventions such  as  the  present  are  permitted, 
and  the  same  rule  must  be  adopted  in  reference 
to  theoL 

Ths  motions  to  dUmiu  are  thertfore  denied. 

The  principal  question  in  the  original  action 
arises  upon  the  defense  that  the  plamtiffs  below 
were  ahens  at  the  time  of  descent  cast  by  the 
death  of  Edward  Hanrick,  in  186^  and,  under 
the  laws  of  Texas,  therefore  not  capable  of  ac- 
quiring title  by  inheritance;  it  being  claimed 
that  the  defendant,  Edward  G.  Hannck,  a  cit 
izen  of  Texas,  was  the  sole  hdr  at  law. 

The  Constitution  of  the  Republic  of  Texas, 
continued  in  that  dT  the  State,  contained  the 
following  provision  (section  10,  General  Pro- 
visions): "No  alien  shall  hold  land  in  Texas, 
except  by  titles  emanating  directly  from  the 
Government  of  this  Republic.  But  if  any  cit 
izen  of  this  Republic  shall  die  intestate  or  other 
wise,  his  children  or  heirs  shall  inherit  his 
estate,  and  aliens  shall  have  a  reasonable  time 
to  take  possession  of  and  dispose  of  the  same, 
in  a  manner  hereafter  to  be  pointed  out  by  law. " 

In  pursuance  of  this  provision,  an  Act  defin- 
ing wnat  a  reasonable  time  should  be  was  passed 
on  January  28,  1840  (Hart's  Digest,  article 
585),  and  re-enacted  March  18, 1843  (Paschal's 
Digest,  article  44),  in  section  9  of  an  Act  en- 
titled "An  Act  to  Kegulate  the  Descent  and  Dis- 
tribution of  Intestates'  Estates,"  as  follows: 
"Section  0.  In  making  title  to  land  by  de- 
scent, it  shall  be  no  bar  to  a  party  that  any  an- 
cestor through  whom  he  derives  his  descent 
from  the  intestate  is  or  hath  been  an  alien; 
and  every  alien  to  whom  any  land  may  be  de- 
vised or  may  descend  shall  have  nine  years  to 
become  a  citizen  of  the  Republic  and  take  pos- 
session of  such  land,  or  shall  have  nine  years  to 
sell  the  same  before  it  shall  be  declared  to  be 
forfeited,  or  before  it  shall  escheat  to  the  goy- 
emment." 

An  Act  was  passed  February  18, 1854,  en- 
titled "An  Act  to  Define  the  (JivU  Rights  ol 
Aliens,"  which  is  as  follows: 
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"Section  1.  Any  aUeA,  beine  a  free  white 
person,  shall  have  and  enjoy  m  the  State  of 
Texas  sach  rights  as  are  or  shall  be  accorded 
to  American  citizens  by  the  laws  of  the  nation 
to  which  such  alien  shall  belong,  or  by  treaties 
of  such  nation  with  the  United  States. 

"Section  2.  Aliens  may  take  and  hold  any 
property,  real  or  personal,  in  this  State  by  de- 
vise or  descent  from  any  alien  or  citizen Joq  the 
same  manner  in  which  citizens  of  the  United 
States  may  take  and  hold  real  or  personal  es- 
tate by  devise  or  descent  within  the  country  of 
!uch  alien. 

"Section  8.  Any  alien,  being  a  free  white 
person,  who  shall  become  a  resident  of  this 
State,  and  shall,  in  conformity  with  the  natural- 
ization laws  of  the  United  States,  have  declared 
his  intention  to  become  a  citizen  of  the  United 
States,  shall  have  the  riffht  to  acquire  and  bold 
real  estate  in  this  State,  in  the  same  manner  as 
if  he  were  a  citizen  of  the  United  States. 

"Section  4.  The  ninth  suction  of  an  Act  en- 
titled 'An  Ad  to  Regulate  the  Descent  and 
Distribution  of  Intestates'  Estates,'  approved 
March  18,  1848^,  is  hereby  repealed  so  far  as 
the  same  mav  be  inconsistent  with  this  Act;  and 
this  Act  shall  take  effect  and  be  in  force  from 
and  after  its  passage." 

This  Act  was  in  force  in  1865,  when  Edward 
Hanrick  died.  At  that  time  the  common  law 
was  in  force  in  England  whereby,  as  was  held 
l^  this  court  in  Orr  v.  Hodgwn,  4  Wheat  458 
[17  U.  8.  bk.  4,  L.  ed.  618],  an  alien  might  take 
an  estate  by  the  act  of  the  parties,  as  by  pur- 
chase, but  could  not  take  bv  the  act  of  the  &w, 
as  >y  descent,  for  want  of  inheritable  blood. 
"  Where  a  person  dies  leaving  issue  who  are 
aliens,  the  latter  are  not  deemed  his  heirs  at 
[166^  law,  for  they  have  no  inheritable  blood,  and 
the  estate  descends  to  the  next  of  kin  who  have 
hiheritable  blood,  in  the  same  manner  as  if  no 
sodi  alien  issue  were  in  existence." 

But  on  the  18th  of  May,  1870,  the  British 
Ptoiiament  passed  an  Act  entitled  "An  Act  to 
Amend  the  Law  Relating  to  the  Legal  Condi- 
tion of  Aliens  and  British  Subjects,  styled  the 
Naturalization  Act  of  1870."  Bv  section  2  it 
prescribed  the  ttahu  of  aliens  in  the  United 
Kingdom  as  follows:  '  'Real  and  personal  prop- 
ettf  of  eveiT description  maybe  taken,  acquired, 
held,  and  cusposed  of  by  an  alien  in  the  same 
manner  in  all  reroects  as  by  a  natural-bom  Brit- 
ish sabject,  and  uie  title  to  real  and  personal 
property  of  every  description  may  be  derived 
through,  from,  or  in  succession  to  an  alien  in 
the  same  manner  in  all  respects  as  through, 
from,  or  in  succession  to  a  natural-bom  Briosh 
aubject;  Pr<nkM»  fini.  That  this  section  shall 
not  confer  any  right  en  an  alien  to  hold  real 
property  situate  out  of  the  United  Kingdom, 
and  shall  not  qualify  an  alien  for  any  office  or 
for  any  municipal,  parliamentary,  or  other  fran- 
ddse;  second,  that  this  section  shall  not  entitle 
anv  alien  to  any  right  or  privilege  as  a  British 
aubject,  except  such  rights  ana  privile^res  in 
reject  of  proper^  as  are  hereby  expressly  nv- 
en  to  him;  thira,  that  this  section  shall  not  affect 
any  estate  or  interest  in  real  or  personal  prop- 
erty to  which  any  person  has  or  may  become 
I  entitled,  either  mediately  or  immediately,  in 

possession  or  expectancy,  in  pursuance  of  any 
dinoaitian  made  before  the  passing  of  this  Act, 
or  b  pmananoe  of  any  devolution  ^tj  law  cm 
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t  is  conceded  that  if  Edward  Hanrick,  the 
ancestor,  had  died  after  the  enactment  of  this 
British  Statute,  the  plahitiffs  below  would  have 
been  entitled  under  the  Texas  Statute  of  1854  to 
claim  as  his  heirs  at  law  their  proportion  and 
interest  hi  his  real  estate.  It  is  contended,  how- 
ever, on  the  part  of  the  defendant,  that  inas- 
much as  at  the  time  of  the  descent  cast  in  1865 
there  was  no  such  British  Statute  as  that  con- 
templated by  the  Texas  Act  of  1854,  the  plaint- 
iffs were  under  such  a  disability  of  alieniuge  at 
that  time  that  they  were  cut  ofT  from  the  mher- 
itanoe,  which,  becoming  at  that  Instant  vested  [167) 
by  law  in  the  defendant,  Edward  G.  Hanrick, 
the  subsequent  passage  of  the  British  Statute 
could  not  oe  permitted  by  any  retroactive  effect 
to  devest  that  interest  in  favor  of  the  plaintiffs. 
On  the  other  hand,  it  is  contended  by  tne  plaint- 
iffs that  under  the  ninth  section  of  the  Act  of 
March  18, 1848,  which  they  claim  was  still  in 
force  in  1865,  Elizabeth  O^rien,  as  sister  of 
Edward  Hanrick,  although  an  alien,  was  en- 
titled as  his  heir  at  law  to  a  defeasible  estate  as 
such,  which  she  was  entitled  to  make  indefeas- 
ible within  nine  years  after  descent  cast  by 
becomin£[  a  citizen  of  the  State  and  takine  pos- 
session of  the  land,  with  the  right  to  seJl  Uie 
same  in  the  alternative  before  it  should  be  de- 
clared to  be  forfeited,  or  before  it  should  escheat 
to  the  covemment,  and  which  sabsequentiy 
became  mdefeasible  by  the  operation  of  the  Act 
of  1854,  ih  consequence  of  the  passage  of  the 
British  Statute  of  1870. 

This  contention  on  the  part  of  tiie  plaintiffs 
below  is  met  again  by  the  defendant  with  the 
proposition  that  section  9  of  the  Act  of  March 
18, 1848,  was  repealed  by  section  4  of  the  Act 
of  February  18, 1854. 

This  very  question  in  another  litigation  involv- 
ing the  same  titie  came  up  directly  for  adjudi- 
cation in  the  Supreme  Ck>urt  of  Texas  in  the 
case  of  Slcmrick  v.  Manriek,  54  Tex.  101.  The 
following  is  an  extract  from  the  opinion  of  the 
court  in  that  case:  *'The  Statute  of  1854  is  an 
affirmative  one,  and  by  long  established  rales 
of  constraction  must  be  consiaered  as  additional 
to  the  then  existing  section  0.  Act  of  1848,  upon 
the  same  subject  matter,  and  that  the  latter  is 
not  repealed  by  it,  unless  this  is  done  in  express 
terms  or  by  necessary  implication.  Potter's 
Dwarris,  Stat  189;  1  Bish.  Grim.  L.  1st  ed.  par. 
175, 194.  The  Statute  of  1854  does  not  in  express 
terms  repeal  section  9,  Act  of  1848,  for  it  is 
affirmatively  provided  that  it  is  repealed  so  far 
as  inconsistent  with  the  Act  of  1854,  thus  clearly 
evincing  the  legislative  intent  that  the  latter  Act 
would  be  the  nue  only  in  certain  cases.  Neither, 
it  is  believed,  was  this  section  9  repealed  by 
the  Statute  of  1854  by  hnplication,  under  old 
and  well-established  rales  of  constraction  gov- 
erning such  cases." 

The  court  then  proceeds  to  point  out  from 
the  histoiy  of  the  legislation  of  Texas  on  the  [I Ml 
subject  the  policy  of  the  State,  and  adds  as  fol- 
lows: "In  pursuance  of  this  policv,  and  to  meet 
in  a  proper  spirit  the  modem  liberal  interna- 
tional legislation  upon  the  subject  of  alienage, 
the  Act  of  1854  was  passed,  not  it  is  believed  in 
a  spirit  of  retaliation  and  to  withdraw  from  cit- 
izens of  those  countries  which  may  not  have 
passed  sudi  reciprocal  laws^as  contemplated  by 
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tint  Act,  the  benefits  of  our  provioiu  legida- 
tion,  but  simply  to  make  our  legislation  con- 
form in  the  particular  case  with  that  of  those 
countries  which  may  also  have  lejgislated  upon 
the  subject.  The  Act  of  1854  didnot  tn  terms 
limit  the  riehts  of  aliens  generally  which  pre- 
viously had  been  granted  by  section  0,  Act  of 
1B48,  by  restricting  them  to  such  rights,  and 
ihoH  amy,  as  were  or  might  be  granted  to  citi- 
zens of  the  United  States  by  their  irovernment 
On  the  contrary,  it  was  an  affirmative  and  en- 
Jarffinff  statute,  and  intended  to  give  to  aliens 
sudi  nghts  and  privileges,  in  admtion  to  those 
grantea  by  section  9,  Act  of  1848,  as  had  been 
•or  should  begiven  by  their  government  to  citi- 
zens of  the  United  Btates." 

In  conclusion  on  this  point,  the  court  says: 
"We  are  of  opinion,  therefore,  that  the  Statute 
•of  1854,  neither  by  its  express  terms  nor  by  a 
proper  construction  of  its  provisions  and  inten- 
tion, did  so  repeal  section  9,  Act  of  1848,  as  to 
prevent,  if  they  are  otherwise  entitled,  the  alien 
heirs  of  Edwaird  Hanrick  from  deriving  title 
by  descent  under  it  to  real  estate  in  Texas." 

The  Supreme  Ck)urt  of  Texas  thereupon  pro- 
ceeded to  consider  the  further  question  whether, 
if  a  title  did  so  descend  and  vest  in  such  alien 
heirs,  tbey  can,  being  still  aliens  and  subjects 
of  Great  Britain,  maintain  a  suit  for  the  recov- 
ery of  their  interests  after  nine  years  have 
elapsed  since  descent  was  cast  in  1865.  In  an- 
swer to  that  question  they  sav:  "Notwithstand- 
ing the  tendency  of  the  earlier  decisions  of  this 
court  to  the  contrary,  under  its  m^n  recent 
decisions  and  those  of  the  Supreme  Court  of  the 
United  States,  the  effect  of  the  provision  of  the 
Constitution  of  the  Republic,  and  the  Statutes 
of  1840  and  1848,  upon  the  subject  of  alienage, 
before  quoted,  was  to  vest  a  defeasible  title  to 
real  estate  in  Texas,  into  the  alien  children  and 
heirs  of  a  citizen  of  the  United  States  who  may 
have  died  intestate  leaving  such  property;  which 
title  was  valid  both  against  individuals  and  i^ 
the  State,  not  only  for  the  period  of  nine  years, 
but  for  such  further  time  until  the  State  by  some 
proper  proceedings  in  the  nature  of  ojfflcefaund 
Lad  dedared  a  forfeiture.  Sabriego  v.  White^ 
SO  Tex.  676;  SeUegcut  v.  Schrimpf,  85 Tex.  8^; 
Andrew  v.  Spear,  48  Tex.  667;  Oeterman  v. 
Baldwin,  6  Wall.  116  [78  U.  S.  bk.  18,  L.  ed. 
780];  Airhari  t.  Massieu,  98  U.  S.  491  [Bk.  25, 
L.  ed.  213];  PhiUipe  v.  M<Hfre,  100  U.  S.  208 
[Bk.  25,  L.  ed.  608].  No  proceeding  has  been 
taken  in  this  case  to  declare  the  land  forfeited. 
From  the  date  of  the  death  of  Edward  Han- 
rick, in  1S65,  to  the  passaee  of  the  above  Act 
of  the  Parliament  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  in  1870,  nme  years 
have  not  elapsed.  Immediately  upon  the  pas- 
sa^  of  this  Act  the  defeasible  titie  in  the  alien 
heirs  of  Edward  Hanrick  was,  by  the  provis- 
ions of  the  Act  of  1854,  changed  into  an  inde- 
feasible titie;  the  same  vestmg  into  his  heirs 
according  to  our  Statute  of  Descent  and  Distri- 
bution in  force  at  the  time  of  descent  cast." 

This  dedsibn  of  the  Supreme  Court  of  Tex- 
as is  directly  in  point,  and  was  repeated  in  the 
case  of  Hanrick  v.  Hanrick,  61  Tex.  596,  and 
also  in  the  case.of  Hanrick  v.  Hanrick,  93  Tex, 
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In  the  case  of  Airhart  v.  Maeeieu  [eupra'} 
maao  of  these  provisions  of  the  law  of  Texas  in 
<me  aspect  were  direfully  reviewed,  and  it  was 
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there  said  that  "The  Act  of  January,  1840,  de- 
clared that,  in  making  titie  by  descent,  it  should 
be  no  bar  to  a  party  that  any  ancestors  through 
whom  he  derives  his  descent  from  the  intestate 
Is  or  hath  been  an  alien.  This  law  would  seem 
to  be  the  le^^timate  result  of  the  status  of  aliens 
with  regard  to  title  to  lands  in  Texas;  the  pro- 
hibition to  hold  lands  beinsr  provisional  only, 
not  operative  unless  they  fan  to  become  citizens 
or  dispose  of  their  land  within  nine  years;  and 
not  even  then  until  regular  proceedings  should 
be  provided  for  and  should  be  had  to  annul  the 
titie.  The  latercases  in  Texas  have  fully  estab- 
lished this  doctrine;"  referring  to  the  cases  of 
Sabriego  ▼.  White,  Settegaet  ▼  Schrimpf,  and 
Andrewt  ▼.  Spear  [eupra]. 

Great  weight,  if  not  conclusive  effect,  in  our 
opinion,  is  to  be  given  to  these  decisions  of  the 
Supreme  Court  of  Texas  upon  the  question  of 
the  construction  of  the  statutes  of  the  State,  as 
affecting  tities  to  real  estate  within  its  territory, 
and  upon  the  authority  of  those  decisions  alone 
we  are  quite  willing  to  rest  the  conclusion  that 
thenhith  section  of  the  Act  of  1848,  so  far  as  it 
conferred  upon  the  plaintiffs  below  a  defeasible 
estate  by  inheritance  from  Edward  Hanrick, 
notwithstanding  their  alienage,  is  not  repealed 
by  the  subsequent  provisions  of  the  Act  of  1854. 
Afid^etanY.MeOrew,  28  How.  45  [64 U.  S.  bk. 
16,  L.  ed.  4031.  We  are,  however,  also  of  the 
opinion  that  the  decisions  of  the  Supreme  Court 
of  Texas  on  that  point  are  well  sustained  by  the 
reasons  on  which  they  proceed.  It  follows, 
therefore,  that  the  defense  put  forward  bv  Ed- 
ward G.  Hanrick,  as  against  the  plaintiffs,  based 
on  the  alienage  of  Elizabeth  O'Brien,  cannot  be 
sustained. 

We  proceed,  in  the  next  place,  to  consider  and 
dispose  of  certain  assignments  of  error  prtidicat- 
ed  on  the  rulings  of  tiie  court  as  to  the  admis- 
sion in  evidence  and  effect  of  a  deed  produced 
by  the  plaintiffs  and  read  to  the  jury,  dated  May 
11.  1878,  purporting  to  be  signed  by  Eliza 
O'Brien,  to  Eliza  M.  O'Brien,  one  of  the  plaint- 
iffs. This  deed  appears  to  have  been  made  be- 
tween Eliza  0'Brien,in  the  County  of  Wexford, 
Ireland,  as  mntor,  and  Eliza  Mercy  O'Brien, 
the  wife  of  Fhilip  O'Brien,  as  grantee.  Itisex- 

Sressed  to  be  in  consideration  of  thesumof  one 
ollar.  It  grants  all  the  right,  title,  and  interest 
of  the  grantor  in  and  to  certain  tracts  of  land 
therein  described,  which  belonged  to  Edward 
Hanrick,  decMsed.  includhigthatin  controver- 


sy. It  professes  to  have  been  signed,  sealed  and 
delivered  in  the  presence  of  two  witnesses,  of 
whom  one  was  Francis  Ruttledge,  a  justice  of 
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the  peace  of  the  County  of  Wenord,  who  < 
tifies  that  Elizabeth  O'Brien,  personaU v  known 
to  him  to  be  the  individual  described  in  and 
who  executed  the  deed,  personally  came  before 
him  and  acknowledged  its  execution.  Martin 
O'Brien,  the  other  subscribing  witness,  makes 
an  affidavit  that  he  knew  Eliza  O'Brien,  the  in 
dividual  described  in  the  document,  and  that  he 
was  present,  and  saw  her  sign,  seal,  and  deliyer 
it  as  ner  act  and  deed,  whicn  is  certified  on  the 
deed  by  the  Consul  of  the  United  States  for 
Dublin.  It  also  appears  from  the  indorsement 
on  the  deed  that  it  nas  been  duly  recorded  is 
the  various  counties  in  which  the  land  lies. 

It  is  stated  in  the  bill  of  exceptionsthat  '<Up> 
on  the  face  of  said  deed  it  appeared  that  wher- 
ever the  name  of  the  grantor  was  mentioned 

119  V.  S. 


IMi 


Hahsiok  t.  Patbiok. 


106-lli 


in  the  bodj  of  said  deed,  the  name,  aa  origin- 
ally written,  waa  EUaabetb  (yBiien,  and  tlkat 
•  poidon  of  aaid  name  bad  been  scratched  or 
erased  ao  aa  to  read  Eliza  O^rien,  of  which 
dumgea  no  note  of  explanation  or  emendation 
•ppeued  In  said  deed. 

when  the  deed  waa  offered,  the  defendant 
objected  to  ita  introdocticni  in  evidence  for  the 
foUowing  leaaona:  1.  Because  it  had  been  im- 
peached aa  a  iargerf  bj  the  affidavit  of  Whar- 
ton Branch*  one  of  the  interrenora,  who  filed 
his  affidaTit  to  that  effect  on  the  4th  of  Aprfl, 
1888.  9.  Becaoae  the  deed  did  not  purport  to 
be  the  deed  of  Elizabeth  O'Brien,  nor  to  rest 
titlein  the  grantee,  Eliza  M.  O'Brien,  to  hold  aa 
her  separate  property.  8.  Becaoae  of  the  nn- 
explamed  changes  apparent  on  the  face  of  the 
deed.  The  court  overruled  the  objectiona,  but 
before  the  deed  waa  read  in  evidence  to  the  jurv, 
the  plaintiffs  offered  preliminanr  proof  to  the 
court  to  iMOve  the  execution  of  the  inatrument 
as  at  common  law,  and  a  witness  waa  called 
sad  sworn  who  teadfled  to  tht,  court  that ' '  the 
grantor  in  said  deed  and  the  aubecribhig  wlt- 
nsBBes  all  realde  In  Ireland;  that  he  was  acquaint- 
ed with  the  handwriting  of  Franda  Ruttledge, 
one  of  the  aubaciibine  witnessea  to  said  deed, 
and  that  he  believed  &e  said  Francis  RutUedge 
to  have  signed  the  same  as  subscribing  witness 
thereto."  Evidence  waa  also  given  to  the  court 
tending  to  rebut  said  statement,  and  in  flie 
further  progress  of  the  case  before  the  jurv  evi- 
dence waa  introduced  bvthe  plaintiffs  tending  to 
show  that  Elizabeth  0%rien  and  Eliza  03rien 
were  one  and  the  aame  person.  Evidence  waa 
sho  hitroduced  tending  to  rebut  the  aliased  fact 
Fbintilfs  then  proposed  to  prove  by  the  depo- 
Btion  of  Philip  OrBrien  that  no  consideration 
waa  paid  for  aald  conveyance,  and  that  the  same 
waa  intended  as  a  gift  to  his  wife,  Eliza  M. 
O'Brien.  To  the  admjssion  of  this  testimony  the 
defendant  objected,  because  the  deed,  being 
riMi  ^^'^  ^  ^'^^  ^  ^^^  '^'  valuable  cossiaeration 
l*9»l  lOBdeto  a  married  woman  during  coverture, 
was  in  law  a  deed  to  the  community,  and  sub- 
ject to  the  aole  control  and  dispoeition  of  the 
husband,  and  a  trust  in  favor  of  a  separate  right 
could  not  at  law  be  engrafted  upon  it  by  parol 
testimony.  These  objections  were  overrule  by 
the  court,  and  the  testimony  waa  admitted. 

We  are  of  opinion  that  these  rulings  of  the 
court  were  correct,  on  the  supposition  that  the 
plaintiib  were  properly  put  upon  proof  of  the 
genuineness  of  the  deed,  irrespective  of  the  cer- 
nficate  from  the  record.  The  proof  of  execu- 
tion, by  proof  of  the  handwritmg  of  the  sub- 
scribing witness,  waa  sufficient.  The  objection 
founded  upon  the  supposed  erasures  was  fully 
met  by  testimony  aa  to  the  identity  between 
Elizabeth  03rien  and  Eliza  O'Brien.  The  only 
erasure  appearing,  being  a  change  from  one 
name  to  the  other,  waa  sufficiently  explained  by 
the  proof  of  identity  At  any  rate,  the  pre- 
sumption waa  that  the  erasure  was  made  before 
the  execution  ef  the  deed.  LitUe  .  ffemdon, 
10  Wan  86  [77  U.  8.  bk.  19.  L.  ed.  878J.  The 
comidention  of  the  deed,  being  one  dollar  was 
merdy  nominal.  Ate  v.  Nat.  Met,  Bank,  111  U. 
8.722[Bk.28,L.ed.577].  And  while  it  appean 
to  be  well  established  law  in  Texas  that  prop> 
ertf  purduMsd  durmg  the  marriage,  whether 
ttM  oonvmiiee  be  to  the  husband  or  wife,  ia 
prima  faeU  community  property  (Biggimy, 
119D.SL  (J.  a.  Book  80. 


Johnion,  90  Tex.  889),  that  rule  only  holda 
whore  the  purchase  is  made  with  community 
funds,  and  thia  presumption  may  be  rebutted 
by  proof  that  the  purchase  waa  intended  for  the 
wife,  Dunham  v.  €^ath(m,  dl  Tex.  244.  As  in 
this  case  the  conrideration  waa  nondnal  only, 
and  the  deed  made  to  the  wife,  the  presumption 
is  that  it  waa  intended  to  vest  the  tttle  hi  her  aa 
separate  property. 

The  remaming  questions^  which  vre  deem  it 
important  to  nonce,  arise  upon  the  title  claimed 
by  the  interveners.  Branch  and  Sargent.  They 
are  material  also  in  the  controversy  between 
the  plaintiff  and  the  original  defendant,  aa  the 
latter  waa  entitled  to  ddeat  the  phdntifTs  re- 
covery by  showing  an  outstanding  lenl  title 
in  any  other  parties.  To  sustain  tms  daimof 
title,  the  defendant  and  the  intervenon  intro- 
duced, first,  a  power  of  attorney,  doted  May  16, 
1870,  purporting  to  be  executed  by  James  Han- 
rick,  John  Hanrick,  and  Elizabeth  O'Brien  to 
FhiUp  O'Brien.  This  power  of  attorney  granted 
power  and  authority  to  Philip  O'Brien,  on  be- 
naif  of  the  otherparties,  to  recover  their  interest 
in  the  estate  of  iSdward  Hanrick,  and  for  that 
purpose  to  do  all  such  acts,  and  take  such  pro- 
ceedings, and  uae  aU  such  lawful  ways  and 
means,  aa  he  should  deem  necessary  to  assert 
and  establish  their  right  It  also  contained  the 
following  clause:  "And  also  for  and  on  behalf 
and  in  tlM  names  of  us,  and  aa  our  actB  and  deed, 
to  make,  sign,  seal,  execute,  and  deliver  all 
such  agreements,  contracts,  leases,  conveyances 
and  assurances,  with  all  usual  and  reasonable 
covenants  theredn,  on  our  part,  of  all  and  any 
part  of  said  messuages,  tenements,  premises, 
estate  and  effects,  as  shall  be  found  necessaiy 
or  expedient" 

Professing  to  act  under  this  power  of  attor- 
ney, Philip  O'Brien  executed  a  deed  in  the 
names  of  his  principals,  on  February  1,  1878, 
to  William  Jenkina,  Jr.  in  consideration  of 
one  dollar  and  other  valuable  considerations, 
conveying  all  the  right,  title  and  interest  of  his 
principals  in  the  re^  estate  belonging  to  them 
as  heirs  of  Edward  Hanrick.  On  the  same  day, 
William  Jei^ins,  Jr.,  the  grantee  in  that  deed, 
conveyed  the  same  interest  to  Eliza  M.  O'Brien, 
the  wife  of  Philip  O'Brien.  On  tho  same  day, 
Eliza  M.  O'Brien,  wife  of  Philip  O^rien,  in 
her  own  right,  her  husband  joining  in  the  con- 
veyance, in  consideration  of  one  dollar  and 
other  valuable  considerations,  granted  to  John 
B.  Sargent,  one  of  the  intenrenors,  "one  im- 
dividea  half  of  all  my  right,  title,  and  interest 
in  and  to  the  foUowmg  described  lands,  situ- 
ated in  the  State  of  Texas,  the  said  land  being 
the  same  this  day  conveyed  to  me  by  William 
Jenkins,  Jr."  This  deed  contained  covenants 
that  the  grantor  is  "lawfully  seised  of  an  inter- 
est in  fee  simple  of  the  granted  premises  afore- 
said; that  they  are  free  mm  all  incumbrances 
by  me  incurred,  and  that  I  have  good  right  to 
sell  and  convey  the  same  as  afornaid,  and  that 
IwQl,  and  my  heirs,  executors,  and  adminis- 
trators Shan  warrant  and  defend  the  same  to 
the  said  grantee,  and  to  his  heirs  and  assigns 
forever,  against  the  hiwful  cLiima  and  demands 
of  all  penons." 

On  the  14th  of  February.  1878,  Philip 
O'Brien,  acting  for  himself  and  his  wife,  Eliza 
M.  O'Brien,  and  for  James  Hanrick,  John 
Hanrick,  and  Elizabeth  O'Brien,  the  faein  of 
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Edward  Hanilck,  deceased,  in  confiiderationof 
one  thousand  dollars  to  be  paid  by  John  B. 
Sareent,  cony^ed  to  him  in  fee  simple  an  un- 
diviaed  one-hau  interest  in  and  to  all  the  es- 
tate of  Edward  Hanrick,  deceased,  to  which 
the  grantors  were  entitled,  their  interest  therein 
being  described  as  three  fourths  thereof.  This 
deed  contained  covenants  "that  tni/r  said  in- 
tereti  in  the  property  and  premises  are  free 
and  clear  of  all  and  every  incumbrance,  and 
that  we,"  etc.,  "will  warrant  and  defend  the 
the  same,"  etc.  A  similar  deed,  on  the  same 
date,  was  made  in  the  name  of  U)e  same  gran- 
tors to  Wharton  Branch,  conveying  an  undi- 
vided one-fourth  interest  in  and  to  all  the  es- 
tate of  Edward  Hanrick,  deceased,  to  which 
the  grantors  were  entitlea.  It  was  also  shown 
that  Eliza  M.  O'Brien,  in  the  years  1877  and 
1878,  had  acquked  the  title  of  Nicholas  Hanrick, 
Ellen  Hanrick,  and  Honora  Hanrick,  children 
and  heirs  at  law  of  James  Hanridc,  a  brother 
of  Edward  Hanrick.  On  the  11th  of  May, 
1878,  Elizabeth  O'Brien,  by  the  name  of  Eliza 
O'Brien,  executed  a  deed  conveying;:  all  her 
right,  title  and  interest  in  the  estate  of  her  de- 
ceased brother,  Edward,  to  Eliza  M.  O'Brien, 
the  wife  of  Philip  O'Brien,  being  the  same 
deed  already  ref  eired  to  in  a  previous  part  of 
this  opinion.  It  is  conceded  that  John  Han- 
rick and  James  Hanrick,  brothers  of  Edward 
Hanrick,  who  joined  in  the  power  of  attorney 
to  Philip  O'Brien,  dated  Mav  16.  1870,  had 
both  died,  John  Hanrick  in  1870,  and  James 
Hanrick  in  1876,  and  before  Philip  O'Brien 
executed  any  conveyance  of  the  property  as 
their  attorney  in  fad.  As  to  them  and  their 
heirs  or  assigns,  of  course  the  power  of  attor- 
ney was  thereby  revoked. 

The  deed  from  Philip  OTifen  to  Branch, 
dated  Febmary  14, 1878,  and  the  deed  to  Sar- 
gent of  the  same  date,  were  also  ineffectual  as 
to  Eliza  M.  O'Brien,  his  wife,  for  whom  he  had 
no  authority  to  act  at  all.  They  were  also  void 
as  to  Elizabeth  O'Brien,  because  the  convey- 
ances were  not  authorized  by  the  power  of  at- 
torney, even  if  the  latter  was  not  revoked  as  to 
her  also  bv  the  death  of  her  brothers,  with 
whom  she  nad  Joined  in  its  execution.  Equal- 
ly unwarranted  was  the  deed  from  Hiilip 
O'BrieD  to  Jenkins,  dated  February  1.  18^, 
and  the  oonvevanoe  by  Jenkins  to  Eliza  O'Brien 
of  the  same  date.  CrBrien's  authority  under 
the  power  of  atlom^  from  his  princip^ds  was 
to  recover  their  estate  for  them,  and  not  to  give 
it  away.  The  intervenors,  however,  rely  upon 
the  opmtion  of  the  covenant  of  warran^  con- 
tained in  the  deeds  to  John  B.  Sargent  of  Feb- 
Toary  1, 1878,  made  by  Eliza  M.  O'Brien,  in 
conjunction  with  her  husband,  Philip  O'Brien, 
daiming  that  it  operated  to  convey  her  title  sub- 
sequentfy  acquired  under  the  deed  from  Eliza 
O'Brien,  her  mother-in-law,  dated  May  11, 1878. 

The  covenant  of  warranty  in  the  deed  to 
Sargent,  however,  relates  only  to  the  prem- 
ises granted,  which  the  grantore  agree  to  war- 
rant and  defend,  and  the  premises  granted  are 
described  as  "one  undivided  half  of  aU  my 
right,  title  and  interest  in  and  to  the  following 
described  lands,"  and  cannot,  therefore,  oper- 
ate as  an  estoppel  preventing  the  grantors  from 
asserting  any  subsequently  acquired  title.  The 
conveyance  and  the  covenants  are  both  con- 
Uned  to  the  rights  tiUe  and  interest  which  £li» 


M.  O'Brien  had  at  the  date  of  the  deed,  ex- 
pressly referred  to  and  described  in  the  deed  of 
February  1, 1878,  as  the  interest  conveyed  by 
the  deed  from  Jenkins.  There  is  no  ledtal  in 
the  deed  to  estop  her  as  to  the  character  of  her 
title  or  the  quantum  of  interest  intended  to  be 
conveyed,  within  the  rule  laid  down  by  this 
court  in  Van  RensMdaer  v.  KeaTn$if^  11  How. 
297  [52  U.  S.  bk.  18,  L.  ed.  708].  In  the  ab- 
sence of  such  recital,  a  covenant  of  general 
warranty,  where  the  estate  granted  is  the  pres- 
ent interest  and  title  of  the  grantor  does  not 
operate  as  an  estoppel  to  pass  a  subsequently 
acquired  title. 

The  rule  on  that  point  seems  well  stated  by 
Mr.  Rawle  (Covenants  for  Title,  4th  ed.  89^ 
in  the  following  language:  "Where  the  deed, 
althou^  contaming  general  covenants  for  title, 
does  not  on  its  face  purport  to  convey  an  inde- 
feasible estate,  but  only  the  right,  title  and  in- 
terest of  the  grantor,  in  cases  where  those 
covenants  are  held  not  to  assure  a  perfect  title, 
but  to  be  limited  and  restrained  by  the  estate 
conveyed,  the  doctrine  of  estoppel  has  been 
considered  not  to  apply,  in  oiher  words,  al- 
though the  covenants  are  as  a  general  rule  in- 
vested with  the  highest  functions  of  an  estop- 
pel in  passinff,  by  mere  operation  of  law,  an 
after-acquired  estate,  yet  they  will  lose  that 
attribute  whep  it  appears  that  the  ffrantor  in- 
tended to  convey  no  greater  estate  Imn  he  was 
possessed  of."  WhiU  v.  Brocaw^  14  Ohio  St. 
848;  AdamM  t*  Bo9$,  1  Yroom  (N.  J.)  600; 
Blanchard  v.  Brook$,  12  Pick.  47;  Brown  v. 
Jaeksonfi  Wheat  4K2  [16  U.S.  bk.  4,  L.  ed.  482]. 

In  the  present  case  there  is  no  ground  for  sup- 
posing that  the  parties  to  the  deed  had  in  con- 
templation anything  more  than  the  supposed 
interest  of  Eliza  l£  03rien  existing  at  that 
date,  as  derived  under  the  deed  from  WfUiam 
Jenkins,  Jr.,  of  February  1, 1878.  The  con- 
clusion is  that  the  covenant  of  wairan^  relied 
upon  does  not  have  the  effect  daimed  of  en- 
larging the  estate  conveyed  by  including  the 
subsequently  acquired  title  which  paasM  to 
ElizA  M.  O'Brien  by  the  deed  horn  Elisabeth 
O'Brien  of  May  11, 187a 

This  disposes  of  all  qoestiona  of  anbstanoe 
arising  upon  the  record.  WeUnd  no  eRor  in 
the  proceedings  and  Jodgment  of  the  drcuit 
court. 

J^  Judgment  Uaeoordim^  (j^/kmA 
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PaUnt  law—patent  void  far  want  ef  invention. 
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ftor  <5dAr  prenea**  held  void;  the  devioe  of  the  pa- 
tentee not  involving  any  invention. 
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Mr,  Walter  E.  Ward,  for  appellant: 

Clark  did  all  that  is  necessary  to  constitute 
one  an  ihventor.  He  inventea  a  new  "guide 
fnme,"  a  new  "extended  pomace  rack,  and 
iD  entirely  new  combination  of  the  "  racks," 
"form,"  and  "cloths,"  which  operated  in  a 
manner  never  before  known.  Uis  invention 
wts  new  and  useful  and  has  been  of  great  ben- 
efit to  the  public.  He  was  clearly  entitled  to  a 
pitent 

Winam  v.  DentMod,  16  How.  841  (68  IT  8. 
bk.  14,  L.  ed.  721);  Dai>U  t.  PnOmer,  3  Brock. 
810;  MabU  t.  HaOeeU,  2 Cliff.  610;  Aikmr,  Do- 
ton,  8  Usher,  204;  Chntolidated  Valw  Oo,  t. 
Oroa>y  Vahe  €h,  118  U.  8. 157  ^k.  28,  L.  ed. 
989);  HoUiMter  r.  Benedict,  118  U.  8. 59  (Bk.  28, 
L  ed.  901);  N.  T,  Bdiina  db  Packing  Oo,  t. 
Magowan,  27  Fed.  Rep.  8&;  Aemue  t.  Alden, 
87  Fed.  Rep.  684;  8mith  y.  Goodyear  etc.  Oo.  98 
U.S.  486  (Bk.  28,  L.  ed.  962);  Washburn  dt  Moen 
Mfg,  Oo.  y.  Haiih,  4  Fed.  Rep.  907;  Eppinger 
y.  jB^,  14  Blatchf.  807;  HiU  y.  Biddle,  27 
Fed.  Rra.  660;  OeUuloid  M.  Oo.  y.  American 
ZfimOeOo.^O.QA^^, 

Mt.  William  H.  Kinif ,  for  appellee. 

Mr.  Jueiice  Blatchford  deliyered  the  opin- 
ion of  the  court: 

This  is  a  suit  in  equity  brought  in  the  Cir- 
cuit Court  of  the  United  States  for  the  North- 
em  District  of  New  York,  for  the  infringement 
of  letters  patent  No.  187100,  granted  to  John 
CSark,  February  6, 1877.  for  an  "improvement 
in  cheese  formers  for  doer  presses,"  on  an  ap- 
nllcation  filed  September  11, 1876.  The  speci- 
fication and  drawings  of  the  patent  are  as  f  ol- 


19HJ  'The  object  I  have  in  view  is,  in  lavingup  a 
'cheese*  for  the  dder  press,  where  each  layer  is 
folded  iq;»  in  a  doth,  to  secore  uniiormitj  of 


I  of  an  the  layen  in  the  mass  or  dieese, 
snd  thus  secure  nnif onn  pleasure  on  iti  entin 
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area,  and  to  avoid  all  tendency  to  break  tha 
pomace  frames  or  racks.  To  this  end  it  con- 
sists in  the  employment  of  a  guide  frame,  in 
combination  \iith  extended  pomace  racks,  as 
more  fully  hereinafter  set  forth.  Figure  1  is  a 
perspective  view,  showing  the  manner  of  lay- 
ing up  a  cheese  in  press.  Figure  2  is  a  cross 
section  at  x  x.  In  the  drawing,  A  represents 
the  lower  framework  of  a  cider  press,  on  which 
is  laid  a  bed.  B.  C  is  a  pomace  rack,  which 
may  be  rigid,  as  shown,  or  flexible,  as  described 
in  letters  patent  No.  148084,  issued  to  me  March 
8,  1874.  On  this  rack  is  laid  a  guide  frame.  D, 
whose  bottom  girts  are  not  spaced  far  enough 
apart  to  extend  the  full  length  of  the  rack  on 
which  they  rest.  A  cloth.  E,  large  enough  to 
envelop  the  layer,  is  then  laid  on  the  rack,  in- 
side the  frame,  and  opened  out  to  receive  the 
pomace,  which  is  'struck*  level  with  the  firts 
of  the  frame,  after  which  the  cloUi  is  foTdec 
over  the  levded  pomace,  and  the  ^me  is  lifted 
off.  The  next  and  succeeding  racks  are  in  like 
manner  laid  on  the  first,  and  filled  up,  and  a 
follower  is  placed  on  the  upper  one,  when  the 
cheese  is  ready  to  press.  Lidd  up  in  this  way, 
the  several  layers  are  uniform  in  thickness,  and 
the  cheese,  in  mass,  is  levd  on  top,  and  offers 
a  uniform  resistance  to  the  pressure,  over  its 
entire  area,  thus  assuring  tiie  expression  of  all 
the  juice  and  precluding  all  danger  of  breaking 
the  pomace  racks.  If  ue  bed,  B,  be  extended, 
a  cheese  may  be  built  Upon  a  boflffd  while  one 
is  being  pressed,  and  then  be  slid  under  the  fol- 
lower when  the  first  one  is  removed." 

The  claim  is  in  these  words:  "  The  guide 
frame,  D,  in  combination  with  an  extended  pom- 
ace rack,  and  a  cloth  to  inclose  a  layer  of  pom- 
ace therein,  substantially  as  described." 

The  answer  sets  up  as  defenses,  want  of  nov- 
dty,  want  of  patentability,  and  public  use  for 
more  than  two  years  before  the  application  for 
the  patent.  After  a  hearing  on  prom,  a  decree 
was  made  adjudging  the  patent  to  be  invalid 
and  dismiasing  the  odlL  The  plaintiff  has  ap- 
pealed. 

The  decision  of  the  drcuit  coort  (21  Blatchf, 
876)  proceeded  on  these  grounds:  1.  Cloths, 
and  also  racks,  and  also  guide  frames,  having 
ea<£h  been  used  before,  the  aggregation  of  them, 
as  described  in  the  patent,  was  not  a  valid  com- 
fahiation.  2.  The  use  of  the  described  guide 
frame,  in  connection  with  the  racks  and  cloths, 
did  not  involve  invention.  8.  The  precise  com- 
bination described  in  the  patent  was  in  public 
use  more  than  two  yean  before  the  patent  was 
appUed  for. 

Without  examining  any  other  questioo  raised 
in  the  case,  we  are  of  opinion  that  the  patent 
must  be  held  void  on  the  second  ground  above 
mentioned.  A  rack  on  which  to  pUice  the  pom- 
ace was  old,  and  a  doth  to  cover  the  pomaoe 
lying  on  the  rack  was  old,  the  two  beinff  used 
in  connection,  and  an  endosure  was  used  with 
them,  which  enabled  the  operator  to  make  the 
pomace  of  uniform  depth  on  each  rack,  and 
TOevented  the  lateral  roreading  of  the  pomace. 
The  onty  point  of  the  invention  would  seem  to 
be  the  use  of  a  guide  frame  smaller  than  the 
rack;  or,  in  other  words,  the  use  of  a  rack 
hunger  than  the  guide  frame.  There  was  no  in- 
vention in  making  the  guide  frame  or  the  rack 
of  the  desired  size.  It  required  only  ordinary 
mechanical  skill  and  Judgment    Within  the 
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recent  casea  hi  thl«  court  od  tUo  subject  the 

Anient  musi  be  held  void.  Vinton  v.  BamilUm^ 
(W  tr.  S.  485  [Bk.  SO,  L.  ©d.  8071 ;  Hall  f,  Ma<v 
n*fafe.  107  U.  8.  90  [Bk.  27,  L,  ed,  3fl71;  ^li/an- 
tic  WorkM  V,  Bradfjv,  107  U.  8-  t©3,  200  JBk,  27» 
L,  ed.  438,  441];  Slmett^n^.  (h*^Tid8$.  H^  H.  0&. 
107  U.  S.  04t?  [Bk.  27,  L.  ed.  ^761;  £in^  v.  OiO- 
Ittn,  lOfl  0,  8.  fig  [Bt.  27,  L.  ed.  8701;  Donbl^' 
PainUd  Tack  Ca.  r,  Tx^o  Riv.  Mfg.  (h,  109  D, 
B,  117  [Bk.  27,  L.  ed,  877] ;  E^te^f  t.  BurdeU, 
1€9  TJ.  S.  633  [Bk,  27,  L.  ©d.  10581;  Buuep  v. 
.Bfeatfribr  J<r£.  Ch.no  U.  8,  131  HBt.  28,  L.  ed. 
tS]:  Pfe^Tt,  K  E.  Co.  V.  £<?<5ffm^ft^  tf&j.  €h,  IIO 
U.  S.490  [Bk.  28,  LM,  2231;  Pkilltpav^BettoU, 
111  U.  S.  604  [Bk.  38,  L.  ed.  5331;  MorH»  v. 
McMiUin,  112  U.  S.  244  [Bk,  28,  L,  ed.  702]; 
muuter  V.  Bmfdici  M/g^  Go,  llS  U.  8.  59 [Bk. 
28,  L,  ed*  901];  Tk&mpmn  v,  Ihitseher,  114  U. 
8.  1.  11  fBk.  &,  U  ed,  76,  7ft];  Stephenson  v. 
Brooklyn  cfc.  JZ.  ^,  Ob.  114  U,  8.  l40  [Bk,  20, 
L.  ed.  C8];  YaU  Lock  Mfg  O?.  v.  Greenkaf,  117 
U,  a  554  [Bk.  29,  L,  ed.  952];  Qiirdmr  7.  if*?re, 
118  U.  8.  180  [antfi,  158]. 
i3ter«0  affirmed. 
True  Ciopy:    Test. 


RUFU8  McCREERY,  IHff.  in  Err., 

ELLEN  HASKELL  jja>  J.  0.  HASKELL. 

iBae  &  a  Eteporter'i  ed.  Bir-83i,^ 

C<mMirucii<?n  of  AH  ^  Congresi  of  July  f 5,  1SS6, 
'*to  quiet  &n(i  tiiks  in  Valtft^mia'^^^wnqf 
operative  toithmit  approval  of  land  eommi»' 
tumer-^^Mt  of  Statt  and  mtt^a^-when  tiUe 

n.  WlieroL  andec  the  ©lnhth  scotion  of  the  Aot  nf 
JuJy  S^  \m\  "  to  quiet  1ft  II  fl  Lit  leg  In  Cahforrlft,*'ft 
furveyisniftaeby  tUeUJS.  i^tiri-pyor-Gt^neral  forQU- 
Ifornia  of  ft  clftim  to  land  under  a  oontinnt^l  Mexi- 
can MxflTit.  and  Uiid  lAftetofr  by  him  io  sjitiafactlria 
ol  the  HTant,  the  survey  Is  operatl  fo  without  the  np- 
prox'al  of  the  Ojmiuiaaionpr  of  the  General  Lanct- 
DUieo.  I  And  lyirm  {»utdde  of  BUch  survey  tlien  trfj- 
©oTneeBiibjet'ttoHtiiteaeieetinD  in  iieu  of  sobeol  se(v 
tloaacovi>red  hy  the  gruiit,  andlaopentosetUejiJCnt 
under  the  jtrt^mpUcm  lawa, 

2.  As  between  the  :^tnto  and  the  letyor^  the  party 
^bif'h  ilrat  comrnt'Mtxjs  the  prijc«edin(rH  reqiiirt^l  to 
ol^taln  the  i\Uf\  if  tbey  EU-e  fn Unwed  up  to  the  iimd 
act  for  Its  transfer,  Is  eonaider*?d  to  bave  priority  of 
riffht.  Thi;  ruie  preTaiU  In  flueb  eases,  flret  in  ilme 
first  In  right. 

9,  For  lanela  aeJectfid  by  the  State  of  California,  It 
has  not  h^cu  the  practiL^e  ^^f  the  Irfiud  ItepartrnPTit 
t^>  i^  ue  patan  te.  When  th^i  »e2et  tl ona  a  i  e  av  V  r^ '  v  t»d 
bj  the  Reoretttry  of  th(-  lou^rlrir,  a  li«t  of  them,  with 
tlie  ix^rtilk'ate  of  the  Com  miss^i oner  of  th(^  rienernl 
I>an4-0flK^c,  i«  forwiuded  to  the  gt^ite  inithoritii-s. 
This  Ustinjr  operates  to  tranitfer  the  title  to  ttie 
landA^aAof  the  dat*  when  the  fleleotioiw  were  made 
»nd  reported  to  the  local  lAnd-oinc*^  and  cuta  ofT  att 
SI] meq u PD t  c iRi mfl o t«,  A ocord LnR-ly ,  whe re  a  neleo 
tlon  w&ii  toftde  In  1^68^  which  wna  puheequeaOF  ap- 
proved hy  th<;  Sei^retarj  of  the  Interior,  and  thd 
l&udfi  were  li«t<^d  to  tho  .^tate  hy  the  Cotnmisalotirr 
nf  the  Gent^ral  Land-Omce,  a  pat*; nt  for  ih<^  aamo 
Jan*Jfl  isaued  upon  a  Hetth.^rneut  mado  in  IK-ci  [i]b*T, 
lm\t,  under  thf  nreemption  law  a,  ooni  erred  no  tlUe 
w  atfaimt  the  i**: late^ 

[No.  45] 
jifj^drf  JV5»,  If,  1SS6.    Bedded  Dec.  6,  J9S€, 

IN  ERROR  tetbe  Supreme  (tourt  of  the  State 
of  Callfomla^    A^flrmsd, 
The  case  is  stated  bj  iLe  conit 

*  Head  nolfli  bjr  Jfr,  Jw^ice  FmtER,. 
i08 


JtfSwfv.  OeorM  F.Edaraadsaiid  WUUam 
J.  Jcknaan,  for  plaintiff  bi  error. 

if«tfr».  Walter  H.  Smiih^A.  T  BrttUm, 
J,  H.  MeChwan  and  A,  A,  BrwvM^  tar  defend- 
ants in  error. 

Mr.  Juttia  Field  deliyered  the  opinion  of 
court: 

This  was  an  acti(«  for  the  poeaeasion  of  a 
tract  of  land  in  the  Countj  ox  Lo9  Angelea, 
California,  described  in  the  omplaint  as  the 
aoutheast  quarter  of  section  fourteen,  in  town* 
ship  two,  in  that  county.  The  plaintiff  asserted 
title  to  the  premises  by  a  patent  of  the  United 
States,  bearing  date  October  10,  1879,  issued 
upon  an  aUeged  settlement  and  purchase  under 
the  preemption  laws.  He  claimed  to  have  set- 
tled upon  Ihe  land  December  21,  1809;  to  have 
filed  lus  declaratory  statement  x^ovember  28. 
1871;  and  to  have  paid  the  purchase  money  and 
received  his  certificate  of  entry  in  AjMril.  1879. 

When  this  action  was  commenced  andwhoi 
it  was  tried,  Mrs..  Fuller  was  one  of  the  defend- 
ants. She  traced  title  to  the  land  by  a  patent 
of  the  State  of  California  to  one  Keller,  bearing 
date  March  4, 1874,  issued  to  him  upon  a  oer^ 
tificate  of  purchase,  given  December  21, 1871; 
and  bv  conveyance  fiom  him  to  her  husband, 
now  deceased.  By  orderof  the  Probate  Court 
of  Los  Angeles  Countv  the  laud  was  set  apart 
to  her  as  a  homesteao.  The  other  defendant 
claimed  possession  merely  as  her  agent  and  em- 
ployee. After  the  case  was  brought  to  this 
court  she  died,  and,  upon  representation  that 
her  interest  had  passed  to  Ellen  Haskell,  the 
latter  was  substituted  as  defendant  in  her  place. 

The  land  was  selected  by  the  State  in  part 
satisfaction  of  sectkm  sixteen  of  one  of  the 
townships  of  the  oontv,  which  was  within  the 
limits  of  a  confirmed  Mexican  grant,  as  heie- 
after  mentioned.  By  the  Act  oz  Congress  of 
March  8, 1868,  making  tiie  public  lands  of  Cal- 
ifornia, with  certain  exceptions,  subject  to  the 
general  preemption  law  of  September  4, 1841, 
sections  sixteen  and  thirty-six  of  each  township 
were  granted  to  the  State  for  the  purpose  of 
public  schools,  provided  the  sections,  before 
the  public  surveys  were  extended  over  than, 
were  notsettied  upon,  and  the  settlement  shown 
by  the  erection  of  a  dwelling  house,  or  the 
cultivation  of  a  portion  of  the  land,  or  were 
not  reserved  for  Dublic  uses  or  "  taken  by 
private  daims."  If  the  sections  were  thus 
settled  upon,  or  reserved,  or  "taken  by  private 
claims,*'  the  State  was  authorized  to  select  other 
lands  in  lieu  thereof.  10  Stat,  at  L.  244,  chap. 
195,  g§  6,  7.  The  Mexican  grant,  wiUdn  the 
claimed  limits  of  which  the  premises  in  contro- 
versy were  situated,  was  known  as  the  Sausal 
Redondo  Rancho:  it  also  embraced  sections  six- 
teen and  thirty-six  of  the  township.  It  was 
made  to  one  Antonio  Ignack)  AbiU,  May  20, 
1887,  by  the  then  acting  Governor  of  Califor- 
nia. The  clahn  of  tiie  grantee  to  the  land  was 
confirmed,  on  the  10th  of  June.  1855,  by  the 
board  of  land  commissioners  for  the  ascer- 
tainment and  settiement  of  private  land  claims 
in  California,  and  by  the  District  Court  of  ihe 
United  States,  at  its  December  Term,  1856. 
The  decree  of  the  coiurt  became  final  by  the  dis- 
missal, under  stipulation  of  the  Attorney-Gen- 
eral, of  the  appeal  taken  from  it  to  the  Supreme 
Court  of  the  United  States.    In  1868,  a  survey 
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of  the  land  daimed  was  made  hy  a  deputy  sot* 
▼eyor,  bat  not  being  approved  hjtheBvayeyot- 
Qeaeral  it  amounted  to  nothinff  more  tban  a 
private  aurrey.  It  was  not  until  1808  that  any 
other  survey  was  made,  nor  does  it  appear  that 
there  was  any  applicaticm  for  one  by  tnesrantee 
or  any  party  interested  in  the  daim.  f&such 
neglect,  the  Act  of  €k)]^nren  of  July  28»  1866, 
"to  quiet  land  titles  in  California,"  foraished  a 
remedy.  14  Stat,  at  L.  218,  chap.  219.  It  pro- 
vided that  in  all  cases  where  a  claim  to  hmd 
by  virtue  of  a  right  or  title  derived  from  the 
Bpanish  or  Mexican  authorities  had  been  finally 
conflrmed,  or  should  thereafter  be  finally  oon- 
ihmed  and  a  survey  and  plat  thereof  should 
Dot  have  been  requested  within  ten  months  after 
the  passage  of  that  Act,  or  after  the  final  con- 
finniatEon  subsequently  made,  it  ahould  be  the 
do^  of  the  Surveyor-General  of  the  United 
States  for  Califomia,  as  soon  as  praotioable,  to 
esose  the  lines  of  the  public  surveys  to  be 
eitended  over  said  lands,  and  to  set  off  in 
fun  satisfoction  of  such  grant,  and  according 
to  the  lines  of  the  public  surveys,  the  quanti^ 
of  land  oonflrmed  by  sudi  final  decree,  and  as 
nearly  as  could  be  done  in  accordance  with  it 
And  the  Act  dedared  that  "All  the  land  not  in- 
doded  in  such  grant  as  so  set  off  shall  be  subject 
to  the  general  land  laws  of  the  United  States." 
Under  this  Act,  the  land  claimed  was  surveyed 
Ijadepu^  United  States  Surveyor,  Qeorge 
l&Dsen,  and  set  apart  to  the  grantee  in  satisfac- 
tion of  the  grant  The  survey  was  approved 
hy  the  Surveyor-General,  and  overthe  umd  the 
flection  and  township  lines  were  extended.  On 
the  22d  of  April,  im,  the  township  plats  were 
filed  in  the  district  landK>fBce  at  San  Francisco. 
The  land  lyiuff  outside  of  this  survey  thus 
became,  in  the  language  of  the  Act,  "subject 
to  the  general  land  laws  of  the  United  States." 
It  was  opened  to  settlement  with  other  public 
lands,  and  consequent  preemption  by  set- 
tters;  and  to  selection  by  the  State  in  lieu  of  the 
school  sections  vritfain  the  confirmed  Mexican 
nant  Fhuher  t.  (yCkmnar,  115  U  S.  102, 
m  ^k.  29,  L.  ed.  811,  816].  Asbetween  the 
lettlerand  the  State,  the  party  which  first 
commenced  tbe  proceedings  required  to  obtain 
the  title,  if  foUovred  up  to  the  final  act  of  the 
flovemment  for  its  transfer,  is  considered  as 
Mng  entitled  to  the  property,  in  such  cases, 
tibe  role  prevails  that  the  first  in  time  is  the 
flrstiniight  In  Shept^r.  Oawan,  91  U.  S. 
880  [Bk.  28,  L.  ed«  424]  wbere  there  was  a 
contest  between  a  state  selection  and  a  settler, 
we  laid:  ''The  partr  who  takes  the  initiatory 
step  in  sodi  cases,  ii  followed  up  to  i)atent,  is 
deemed  to  have  acquired  the  better  right  as 
sninst  others  to  the  premises.  The  patent, 
whicb  is  afterwards  issued,  relates  oack  to  the 
date  of  the  initiatory  act,  and  cuts  off  all  in- 
tervening claimants.  Thus  the  patent  upon  a 
state  selection  takes  effect  as  of  the  time  when 
the  Belection  is  made  and  reported  to  the  land- 
effioe;  and  the  patent  upon  a  preemption 
aetdement  takes  effect  from  the  time  of  the  set- 
Hement  as  disclosed  in  the  declaratory  state- 
ment or  proofs  of  the  settier  to  the  register  of 
the  local  land-office.  The  action  of  the  State 
and  of  the  settler  must,  of  course,  in  some  way 
be  broQ^  oflldally  to  the  notice  of  the  officers 
of  the  government  naving  in  their  custody  the 
noords  and  other  evidences  of  titie  to  the  prop- 
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er^  of  the  United  States,  before  thehr  respect- 
ive cbdms  to  priority  of  right  can  be  recog- 
nised. But  it  was  not  intended  bj  the  eighSi 
sectionof  the  Act  of  1841,  in  authorizing  the 
State  to  make  selections  of  land,  to  interfere 
vrith  the  operation  of  the  other  provisions  of 
that  Act  r^^uUting  the  system  of  settiement 
and  preemption.  The  two  modes  of  acquiring 
title  to  land  from  the  United  States  were  not 
in  conflict  with  each  other.  Both  were  to  have 
full  operation,  that  one  controlling  in  a  partic- 
ular case  under  which  the  ihst  initiatory  step 
was  had." 

For  selections  of  lands  in  Oalifornia  in  lien  ..«.  . 
of  the  school  sections  covered  by  Mexican  L'S^j 
grants,  it  has  not  been  the  practice  of  tiieLond 
Department  to  issue  patents.  When  the  selec- 
tions are  approved  by  the  Secretair  of  the  In- 
terior, alistof  them,  with  the  certfflcate  of  the 
Gommissionfir  of  the  General  Land-Offioe,  is 
forwarded  to  the  state  authorities.  Tbe  list 
thus  certified  operates  to  convey  the  titie  to  the 
State  as  fully  as  bv  patent  The  Revised  Stat- 
utes, embodying  tnenrovisionsof  theStatute  of 
August  8,  1864, 10  &at  at  L.  846,  chap.  201, 
provide  that  when  a  law  of  Congress  miaking  a 
grant  does  not  convey  the  fee  simple  titie  to 
the  hmds.  or  require  pat^ts  to  be  issued  there- 
for, the  lists  of  such  lands  certified  by  the  Com- 
missioner of  the  General  Land-Office  under 
his  seal  of  office,  either  as  originals  or  copies  of 
the  oriijpinals  or  records,  '<sh2l  be  regarded  as 
convmng  the  fee  simple  of  aU  the  Smds  em- 
braced in  such  lists  that  are  of  the  character 
contemplated  by  such  Act  of  Congress  and  in- 
tended to  be  granted  thereby;  but  where  lauds 
embraced  in  such  lists  are  not  of  the  character 
embraced  by  such  Acts  of  Congress,  and  are  * 
not  intended  to  be  granted  thereoy,  said  lists, 
so  far  as  these  lands  are  concerned,  ahall  be 
perfectly  null  and  void,  and  no  r^t,  title, 
daim,  or  interest  ahaU  be  conveyed  Uiereby.*^ 
U.  S.  R.  S.  2449. 

Where,  by  reason  of  the  loss  of  the  school 
sections,  a  selection  is  made  of  other  lands,  the 
list  certified  operates  upon  the  selection  as  of 
the  day  when  made  and  reported  to  the  local 
land-office,  and  cuts  off,  as  would  a  patent  hi 
such  cases,  aU  subsequent  claimants. 

In  the  present  case  the  selection  by  the  au- 
thorities of  the  State,  of  the  land  in  controversy, 
in  part  satisfaction  of  school  section  sixteen 
covered  by  the  Mexican  grant,  was  made  on 
the  22d  of  April,  1888,  nearly  one  year  and 
eight  months  before  the  aUeged  settiement  of 
the  plaintiff.  The  subsequent  approval  of  the 
selection  by  the  Secretary  of  the  Interior  and 
the  listing  of  the  land  to  the  State  by  the  Com- 
missioner of  the  General  Land-Offioe,  com- 
pleted the  proceedings  which  vested  the  titie  in 
the  State  as  of  the  date  of  the  sdection. 

The  case  at  bar  is  similar  in  the  prindples 
which  control  its  disposition  to  that  of  Fhimher  [SSB] 
V.  (yChnnor,  which  was  before  us  at  the  Oc- 
tober Term,  1884  [tupra].  It  differs  from  it  in 
the  fact  tiiat  there  the  defendants  claimed  that 
they  had  acquired,  bj  their  settiement  upon 
the  land,  the  right  of  preemption,  and  as  pre- 
emptors  were  entitied  to  pat^ts  of  the  United 
States,  and  therefore  could  call  in  question 
the  validity  of  theproceedings  by  which  the  land 


was  selected  by  the  state  agents  and  listed  to 
the  State;  but  here  the  plaintiff  has  obtained  a 
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patent  of  the  United  States,  issued  upon  a  set- 
tlement made  after  the  selection  of  the  land  by 
the  State.  In  thefonner  case  tha  court  held  that 
tiie  oidy  question  for  consideration  hy  the  of- 
ficers of  the  United  States  respecting  lands 
granted  to  the  State  was,  whether  the  State 
possessed  the  right  to  claim  the  land  under  the 
grant,  and  whether  the  land  was  subject  to 
selection  by  its  agents.  Irregularities  in  the 
transactions  between  the  state  lurents  and  its 
purchasers  were  matters  which  aid  not  come 
under  review  by  those  officers.  So  far  as  the 
General  QoTemment  is  concerned,  it  was  suffi- 
cient that  the  State  did  not  complain,  and  ac- 
cepted the  selection  in  satisfaction  of  the  srant 
to  her.  The  daim  of  a  third  party  could  not 
be  improved  by  showing  irr^larity  in  the 
proceedings  to  which  the  State  did  not  object 
The  issue  of  a  patent  to  the  alleged  preemptors 
in  tliat  case— it  being  held  that  th^  had  no 
right  to  settle  upon  the  land  with  a  view  to 
secure  a  preemptiye  right — ^would  not  have 
rendered  their  position  more  tenable. 

The  contention  of  the  plaintiff,  as  we  under- 
stand it,  is  that  the  land  m  controversy,  being 
within  the  claimed  limits  of  a  Mexican  grant, 
was  not  open  to  selection  by  the  State  until 
the  survey  of  the  land  confnned  was  finally 
approved  by  the  Land  Department,  and  that 
such  approval  was  not  had  until  October,1871, 
after  his  settlement  It  was  upon  that  theory 
that  the  local  court  of  California  held  that  the 
Secretary  of  the  Intolor  and  the  Commissioner 
of  the  General  La»d-Office  (for  it  seems  that 
they  both  acted)  had  Inadvertently  and  by  mis- 
take listed  the  land  to  the  State  in  lieu  of  the 
quarter  section  supposed  to  be  lost.  It  would 
seem  that  at  one  time  the  Land  Department 
had  come  to  the  same  condusion,  although  its 
utterances  («  the  subject  were  hesitating  and 
confficting.  In  Fhuihar  v.  C^Oonnor  we  con- 
sidered at  lanffth  the  effect  of  the  survey  of 
Hansen,  and  the  right  of  the  State  to  select 
Ueu  lands  outside  of  it  By  the  Act  of  Con- 
gress of  July  1,  1864,  "  to  expedite  the  settle- 
ment of  titles  to  land  hi  the  Stateof  California" 
(18  Stat  at  L.  882,  diap.  104),  the  surveys  of 
private  land  daims  in  that  State  were  made 
subject  to  the  supervision  and  control  of  the 
Commissioner  of  the  (General  Land-Office. 
Without  his  approval  a  survey  had  no  binding 
force,  and  couia  not  be  treated  as  segregating 
the  land  surveyed  from  the  public  lands.  That 
Act  also  provided  that  it  ahould  be  the  duty  of 
the  Surv^or-General  of  California  to  cause 
all  private  land  claims  finally  confirmed  to  be 
accuratdy  surveyed,  and  plats  thereof  to  be 
made  whenever  requested  lyv  the  claimants, 
provided  the  daimant  shoula  first  deposit  in 
the  district  court  of  the  district  a  sufficient  sum 
of  money  to  pay  the  expenses  of  the  survey 
and  plat,  and  of  the  publication  required.  It 
was  supposed  that  the  surveys  of  confirmed 
daims  under  Mexican  grants  would  be  thus 
expedited  and  patents  sooner  obtained.  But 
no  sudi  result  followed.  Many  clidmants 
failed  to  ask  for  a  survey  of  their  daims. 
Most  of  the  grants  were  of  a  specific  quantity 
of  land  lying  within  boundaries  embradne  a 
much  larger  quantity.  The  specific  quantity 
to  which  alone  the  grantee  was  entitled  could 
be  segregated  and  set  apart  only  by  an  official 
survey.  Until  that  was  had  the  grantee  re- 
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mained  a  ootenant  with  the  government  in  poa- 
session  and  use  of  the  whole  tract  He  was  not, 
therefore,  inclined  to  expedite  the  survey.  His 
interest  was  to  postpone  it  To  do  away  with 
the  ddays  which  mm  out  of  this  and  other 
causes,  the  Act  of  July  28, 1886,  to  which  we 
have  referred,  was  passed,  declaring  that  if  no 
survey  be  requestea,  as  provided  by  the  Act  of 
1864,  within  ten  months  as  to  previously  con- 
firmed claims,  and  ten  months  after  codfirma- 
tion  as  to  subsequentiy  confirmed  daims,  it 
should  be  the  duty  of  ue  Surveyor-Geneml  to 
survey  the  land  and  to  set  off  the  land  con- 
firmea  in  full  satisfaction  of  the  grant;  and 
"  that  all  the  land  not  induded  in  such  grant 
as  so  set  off  shall  be  subject  to  the  general  land 
laws  of  the  United  Btates."  The  survey  in 
such  cases  was  thus  withdrawn  from  the  super- 
vision of  the  Land  Department  That  the 
grantee  should  be  bound  by  it,  at  least  until  the 
survey  should  be  set  aside  by  oomyetent  au- 
thority, was  not  unreasonable.  It  was  always 
in  his  power  to  have  a  survey  made  of  the  con- 
firmed daim  under  the  Act  of  1864,  which 
would  have  been  subject  to  the  supervision  and 
control  of  the  Land  Department  It  was  his 
neglect  to  request  such  survey  that  conferred 
upon  the  Surveyor-General  the  duty  of  acting 
upon  his  own  responsibilitv  That  action  was 
suffldent  to  subject  the  land  outside  of  the 
survey  to  state  selection  and  other  modes  of 
disposal  of  the  public  lands  It  is  true  the 
SurveyoM3eneral  did  afterwards,  upon  the 
demand  of  the  grantee,  order  a  new  survey  and 
recall  the  township  plats;  but  his  action  was 
not  sustained  by  the  Secretary  of  the  Interior. 
That  officer  set  aside  the  new  survey  and  or* 
dered  the  township  plats  to  be  returned  to  the 
land-office,  and  approved  of  the  original  sur- 
vey. The  sdection  by  the  State  was  made  be- 
fore the  order  for  a  new  survey  and  the  with- 
drawal of  the  township  plats.  It  is  not  necea> 
sary  to  express  any  opmion  as  to  what  would 
have  been  the  effect  upon  the  selection  if  the 
new  survey  had  been  sustained  As  we  said 
in  Frath&r  t.  (yc&nnor^  "All  that  is  neeessary 
to  decide  here  is,  that,  after  the  grant  had  been 
surveyed  and  the  township  plats  filed,  the  State 
was  at  liberty  to  make  sdectiona  from  land 
lying  outside  of  the  survey,  and  preemptors 
were  at  liberty  to  settie  upon  it,«and,  if  the  sur- 
v^  were  not  ultimatdy  set  aside,  their  rights 
thus  initiated  would  be  protected."    [SupraA 

The  condusion  we  have  readied  renders  il 
unnecessary  to  consider  the  effect  of  the  Judg- 
ment rendmd  in  the  case  of  Keller  t.  McOremr^. 
as  an  adjudication  of  the  questions  presented 
with  reference  to  the  premises  in  controversy. 

Jvdgmmt  aMrmecL 
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James  H.  IfttKenoej,  Glerk«  Bu^  Oourt  U.  8 
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[265]  CITY  OF  NEW  0RLBAN8;  BOARD  OF 
ASSESSORS  OF  THB  8TATB  OF  LOU- 
ISIANA In  and  For  the  Paubh  of  Ob- 
lAAHB^  by  £.  T.  Lbohb,  President  There- 
of; and  the  Individual  Membeia  of  said 
BoABD,  rim.,  B.  T.  LECHB  bt  Ah,  Appti. 

J.  D.  HOUSTON,  State  Tax  OoUector,  akd 
LOUISIANA  STATE  LOTTERY  COM- 
PANY. 

(Sees.  OL  Beporter*8  ad.  SB5-0QD 

Oofuititaional  kwh-charier  efLouida/na  State 
Lottery  Otrnpanff— embodied  in  8kUe  CkmeU- 
tuiian  of  1879^LegiekUtire  cannot  contra- 
wne,  ewn  in  exoreiee  if  poliee  power—Uw 
upon  eorporaUon. 

L  Theeffeotofaitioleierof  tfaeOoDBtttiitlonof 
LonMana  of  1079  was  to  revlTe  the  charter  of  the 
Lonisiaiia  State  Lottery  Oompany,  ffranted  In  IMT, 
ezoept  as  to  oertain  ezclushre  priylleffes,  and  to 
recosniae  the  charter,  thus  modmed,  as  a  oootraot 
bindniff  on  the  State  tor  theperlod  therein  speotted. 

%,  The  grant  of  the  charter  to  the  Louisiana  State 
LottaiT  Oompany,  beinff  contained  In  the  Oonstitu- 
tlon  or  the  State,  the  Legislature,  acting  under  that 
Oonstttutlon,  cannot  contravene  it,  although  the 
subject  matter  of  such  contract  may  have  been  em- 
braced within  the  police  newer  of  the  State. 

a.  Section  4&  Act  No.7Tof  1880,  of  the  Legislature 
of  Louisiana,  imposes  a  tax  upon  a  corporation,  as 
dlstingulshea  from  a  tax  on  stockholders,  within 
the  meaning  of  the  prohibition  in  the  charter  of  the 
Lottery  Company. 

^  The  taxation  of  the  Louisiana  State  Lottery 
Company  is  not  within  the  purview  of  section  4a,  or 
if  otherwise,  the  Act  is  voio. 

[No.  64J 
Atff^ud  Nov,  17, 18, 1886,  Decided  Dee,  6,  1886, 

APPEAL  from  the  Ciicnit  Court  of  the  United 
States  for  the  Eastern  Districtof  Lonidana. 
Affirmed, 
The  caae  is  stated  by  the  ooort. 
Meme,  Walter  H.  Rogpemand  J.  Ward 
€hutor»  Jr.*  for  appellanta. 
;ti6]        Mr.  tobn  A.  Caaspbell,  for  appellees. 

Mr.  Jvitiee  KatihiewiL  deUvered  the  opin- 
joo  cC  the  court: 

On  the  d7th  of  January,  1881,  the  Louisiana 
State  Lottery  Company,  alleging  itself  to  be  a 
corporation  under  the  laws  of  the  State  of  Lou- 
isiana, filed  ita  bill  in  chanceiy  against  the  City 
ef  New  Orleans  and  the  tax  assessors  for  the 
Paiuh  <tf  Orleans^  the  object  and  prayer  of 
which  were  to  obtain  a  peipetual  injunction  re- 
atnining  tlie  defendanto  from  the  assessment 
and  collection  of  certain  taxes  about  to  be  en- 
forced against  tlie  complainant  b  v  the  seizure 
and  sale  of  ita  property.  On  final  hearing  there 
waa  a  decree  in  conformity  with  the  prayer  of 
the  hm,  fnnn  which  the  defendants  below  pros- 
ecute the  present  appeaL 

The  all%ations  of  the  bill  are,  in  substance, 
that  I7  an  Act  of  the  Legislature  of  the  State 
oiLooidana  passed  in  1868,  being  Act  No.  25 
of  that  year,  the  Louisiana  iState  Lottery  Com- 
pany was  established  and  organized  as  a  cor- 
poration. That,  among  other  immunities  and 
franchises  granted  by  said  Act,  it  was  provided 
in  articles  that  the  Company  "shall  pay  the 
State  of  Louisiana  the  mm  of  forty  thoiinand 
dollars  per  annum,  whiclrsum  shall  be  payable 
qoarterly  in  advance,  from  and  after  the  first 
119  U.  S. 


day  of  January^  1800,  to  the  atirte  auditor,  who 
shall  deposit  the  same  in  the  treasury  of  the 
State,  and  which  shaU  be  aedited  to  the  edu- 
cational fund;  and  said  Corporation  shall  be 
exempt  from  aU  other  taxes  and  licenses  of  anv 
kind  whatever  from  the  ftato,  parish,  or  mum- 
dpal  authorities.*'  That  hi  the/ear  1871  legal 
proceedings  wereinslitated  by  tneOity  of  New 
Orleans  against  the  said  Company,  in  the  Su- 
perior Distribt  Court  forthe  Parish  of  Orleans, 
for  the  purpose  of  enforcing  on  behalf  of  said 
Cit]^  oertain  taxes  alleged  to  have  been  assessed 
a^jainst  it,  notwithstanding  said  exemption  con- 
tained in  ita  charter,  the  City  of  New  Orleans 
dauning  therein  that  said  exemption  was  void. 
That  such  proceedings  were  had  thereon  that 
on  final  hearing  in  the  Supreme  Court  of  Lou- 
isiana a  Judgment  was  rendered  in  favor  of  the 
Lottery  Company,  declaring  said  exemption  to 
be  vahd  and  the  said  taxes  illegal.  That  the 
said  Company  claims  that  the  provision  in  ita 
said  charter  exempting  it  from  taxes  as  afore- 
said beyond  the  sum  of  $^0,000»  payable  an- 
nually, is  a  contract  between  the  State  of 
Louinana  and  itself,  and  has  been  expressly 
confirmed  and  recogoized  as  such  by  the  pres- 
ent Constitution  of  the  State  of  Louisiana, 
adopted  in  1879,  in  article  167,  all  the  provis- 
ions of  which,  it  is  allefi:cd  in  the  bill,  thecom- 
plainanto  have  compliea  with. 

The  bill  further  aUeges  that,  notwithstanding 
the  provisions  of  the  said  charter,  and  in  defi- 
ance of  the  judgment  of  the*  Supreme  Court  of 
Louisiana,  and  contrary  to  the  Constitution  of 
the  State,  the  defendants  "are  about  to  levy  aud 
assess  a  tax  upon  the  capital  stock  and  other 
property  of  your  orator,  and  the  other  defend- 
ante  hereinbefore  named  have  threatened  and 
are  about  to  take  proceedings  against  your  or- 
ator for  the  collection  of  said  illegal  tax,  which 
is  illegal  because  prohibited  by  the  Constitution 
of  the  United  States  as  violative  of  the  said 
contract  between  vour  orator  and  the  State  of 
Louisiana;"  that  the  said  offioere  of  the  State 
pretend  to  justify  their  action  under  the  pro- 
visions of  Act  No.  77  of  the  Legislature  of  Lou- 
isiana of  1880,  which  the  o/mplainant  avers  to 
be  null  and  void  and  of  no  effect,  so  far  as  it  may 
be  construed  to  authorize  the  proceedings  of 
the  defendanto.  The  bill  alleges  that  the  com- 
plainant has  always  promptlv  paid  the  amount 
called  for  by  ita  dbarter  to  tne  state  treasurer, 
and  in  advance,  and  owes  nothing  to  the  State 
on  that  account;  and  accordinglv  prays  for  an 
injunction  to  restrain  the  defendanto  from  fm> 
ther  attempto  to  enforce  the  collection  of  the 
tax  oomplained  of. 

To  this  bill  a  Joint  and  several  answer  was 
filed  by  all  of  the  defendanto.  That  answer  ad- 
mite  the  incorporation  of  the  Lomsiana  State 
Lottery  Company,  as  alleged  in  the  bill,  and 
that  ito  charter  constitutes  a  valid  contract  be> 
tween  the  State  of  Louisiana  and  the  Company. 
It  admito  that  the  defendanto  are  about  to  levy 
a  tax  upon  the  capital  stock  and  upon  other 
property  of  the  complainant,  but  denies  that 
such  proceedings  are  illegal;  and  claims  that 
Act  l4o.  77  of  the  year  1880,  passed  by  the 
Louisiana  Legislature,  is  in  no  respect  null  and 
void. 

On  final  hearing  a  decree  was  passed,  whereiQ 
*  *The  court  decrees  and  declares  that  the  Act  of 
the  Legislature  (No.  77  of  the  Acto  of  1880).  so 
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far  as  U  Impose!  a  lax  upon  the  capital  stock  of 
the  complainant,  or  upon  the  shares  of  the  stock 
held  by  the  shareholders  of  the  complainant,  is 
in  conflict  with  article  6,  section  1,  of  com- 
plainant's charter,  foond  in  Act  No.  25  of  the 
Act8.of  1868,  and  therefore  impairs  the  obliga- 
tion of  a  contract  and  is  void.  The  court  fur- 
ther decrees  and  declares  that^  under  the  pro- 
TisioBs  of  said  charter  as  adopted  as  a  contract 
by  the  Constitution  of  1879,  the  capital  of  tbe 
complainant,  both  in  the  aggregate  and  as  held 
by  its  shareholders,  is  exemptea  from  all  taxa- 
tion of  erery  kind,  excepting  the  annual  pay- 
ment of  $40,000.  The  court  further  decrees  that 
the  defendants  herehi  be  enjoined  and  restrained 
in  manner  and  form  and  to  the  extent  prayed 
for  in  the  bill  of  complaint  herein." 

It  is  objected  to  this  decree,  in  the  first  place, 
on  behalf  of  the  City  of  New  Orleans,  that  that 
municipality  was  not  properly  in  court  by  due 
service  of  process,  but  the  objection  does  not 
seem  to  be  well  founded  in  fact.  There  was 
service  of  process  upon  the  mayor,  whicb  is 
oonoeded  to  be  the  statutory  method  of  serving 
process  in  such  cases,  and  the  City  actually  ap- 
peared b^r  attorn^  and  answered. 

The  principal  question,  boweyer,  annesupon 
the  terms  of  artide  167  of  the  Constitution  of 
the  State  of  1879.  That  clause  is  as  follows: 
"The  General  Assembly  shall  have  authority 
to  grant  lottery  charters  or  priyileges;  PramUa, 
Each  charter  or  priyilege  shall  pay  not  less  than 
forty  thousand  dollars  per  annum  in  money 
into  the  treasury  of  the  State;  and  provided 
further,  that  all  charters  shall  cease  and  expire 
on  the  first  of  Januaiy,  1805,  after  which  no 
lottery  shall  be  drawn  within  the  State  of  Lou- 
isiana. The  forty  thousand  dollars  per  annum 
now  proyided  by  law  to  be  paid  by  the  Louis- 
iana State  Lottery  Company,  according  to  the 
providons  of  its  charter  granted  in  the  year 
1868,  shall  bel<mg  to  the  Charity  Hospital  of 
New  Orleans,  and  the  charter  of  said  Company 
is  recognised  as  a  contract  binding  on  the  State 
for  the  period  therdn  specified,  except  its  mo- 
nopoly clause,  which  is  hereby  abrogated;  and 
all  laws  contrary  to  the  provisions  of  this  ar- 
ticle are  hereby  declared  null  and  yoid;  pro- 
yided said  Company  shall  file  a  written  renun- 
ciation of  all  its  monopoly  features  in  the  ofiGlce 
of  the  Secretary  of  State  within  sixty  days  after 
the  ratification  of  this  Constitution.'^' 

It  appears  that  by  an  Act  of  the  Legislature 
of  Louuiiana,  whida  took  effect  on  the  81st  of 
March,  1879,  Act  No.  25  of  the  year  1868, 
which  incorporated  and  established  the  Louisi- 
ana State  Lottery  Company,  and  all  other  laws 
on  the  same  subject  matter,  were  repealed,  and 
the  Louisiana  State  Lottery  Company  was  tliere- 
by  abolished  and  prohibited  from  drawing  any 
and  aU  lotteries  or  selling  lottery  tickets,  either 
in  its  corporate  capacity,  or  throughits  officers, 
members,  stockholders  or  agents,  dther  directly 
or  indirectly.  That  Act  also  made  it  a  penal 
offense  to  draw  any  lottery  or  haye  any  connec- 
tion or  interest  in  or  with  the  drawing  of  any 
lottery  in  the  State,  or  to  sell  or  offer  to  sell  any 
lottery  tickets,  or  to  set  up  or  promote  any  lo^ 
tery  in  the  Stete.  This  stetute  took  effect  be- 
fore the  adopUon  of  the  Constitution  of  1879, 
and  was  in  force  when  the  latter  went  into  opera- 
tion in  December,  1879. 

It  is  now  contended,  on  the  part  of  the  appel- 
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lants,  that  article  167  of  the  Oonstitntion  of  the 
State  does  not  have  the  effect  to  revive  the  orig- 
inal charter  of  the  Louisiana  Stete  Lottery  Com- 
ply as  though  it  had  never  been  repealed,  but 
reviyes  it  only  so  far  as  under  that  clause  the 
General  Assembly  was  authorized  to  grant  lot- 
tery charters  or  privileges  in  the  future;  thai 
this  constitutional  authority  to  grant  new  lottery 
charters  or  privileges  does  not  warrant  the  Leg- 
islature in  stipulating,  by  way  of  contract,  that 
the  minimum  license  tax  of  ^,000  per  annum 
shall  be  in  lieu  of  all  other  taxes  upon  theprop- 
erty,  and  operate  to  exempt  the  Company,  so 
far  as  taxation  is  concerned,  from  the  effect  of 
other  clauses  of  the  Constitution;  that,  by  other 
I>rovisions  of  the  Constitution,  particularly  ar^ 
tide  207,  no  proper^  can  be  exempt  from  tax- 
ation except  public  proper^,  places  of  religious 
worship  or  burial,  charitable  institutions,  build- 
ings and  propertv  used  exdusiyely  for  colleges 
and  other  soiooi  purposes,  real  and  personal 
estate  of  public  libraries,  household  property  to 
the  yalue  of  $600,  and,  for  the  period  of  ten 
years  from  the  adoption  of  the  Constitution,  the 
capitsl,  machinery  and  other  property  employed 
in  certain  enumerated  manufactories,  wherein 
not  less  than  five  hands  are  employed  in  any 
one  factory. 

It  is  argued  that  the  whole  proper  effect  to 
be  given  to  the  provisions  of  article  167  of  the 
Constitution  is  to  secure  to  the  Louisiana  State 
Lottery  Company  such  a  charter  as  the  General 
Assembly  was  authorized  thereby  to  ciant  to 
any  other  lottery  company,  and  to  mocufy  it  as 
though  it  had  been  actiialfy  granted  by  the  Gen- 
eral Assembly  under  that  dause.  Tlus  intent 
is  inferred  from  the  language  of  the  Constitution, 
which  specifically  forbids  the  future  existence 
of  the  "monopoly  dause  "  of  the  charter  of  the 
Company,  ana  requires  it  to  file  a  written  renun- 
ciation' of  this  feature  with  the  Secretary  of 
State  within  sixty  days  after  the  ratificati(«  of 
the  Constitution;  the  object  in  view  being,  as  it 
is  contended,  obviously,  to  place  the  Louisiana 
State  Lottery  Company  under  ito  charter  as 
granted  in  the  year  1868,  but  subject  to  and 
modified  by  the  proyisions  of  the  Constitution 
of  1879,  on  an  equal  footing  merdy  with  other 
and  new  lottery  companies,  to  whidi  by  the 
terms  of  the  Constitution  the  General  Assembly 
was  authorized  to  grant  charters;  and  the  oon- 
dusion  deduced  is  that  as  under  that  Consti- 
tution the  General  Assembly  had  no  authori^ 
to  grant  a  charier  for  a  lottery  company  which 
should  contain  the  exemption  relied  upon  as  the 
ground  of  relief  in  the  present  suit,  the  exemp- 
tion so  relied  on  was  repealed  by  the  Consti- 
tution. 

The  argument  seems  to  be  that  if  the  Louis- 
iana State  Lottery  Company  is  exempt  from 
taxation  beyond  the  annual  sum  of  |40,000, 
and  other  companies  to  be  chartered  under  the 
Constitution  of  1879  are  not  and  cannot  be,  the 
monopoly  secured  to  the  former  by  its  original 
diarter  is  perpetuated  and  not  abrogated,  as  it 
was  the  express  purpose  of  the  Constitulion  to 
accomplish,  for  uie  reason  that  such  a  discrim- 
ination effectnaUy  and  in  advance  prevents  all 
possible  competioon. 

The  charter  of  the  Louisiana  State  Lottery 
Company,  being  AclNo.  25  of  the  year  1868, 
establishes  a  corporation  for  the  purpose  of  cai^ 
rying  on  the  buoness  of  alottery,  withacaptud 
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lUxdL  of  $1,000,000.  BTthe4thiectionofth6 
9dk  article  it  was  promed  that  the  Corporation 
ihoiild  coDtinue  duri.ig  the  term  of  twentj-flve 
years  from  January  1, 1860,  for  which  time,  it 
waa  added,  it  "shall  hare  the  sole  and  exdusiTe 
privilege  of  estahlishing  and  authorizing  a  lot- 
toy  or  series  of  lotteries,  and  selling  anddispos- 
iag  of  lottery  tickets,  policy  combination  de- 
fioBS,  and  certificates  and  fractional  parts  there- 
ol"  And  by  section  6  of  the  same  article  it 
was  proYidea  "That  the  said  Corporation  shall 
also  have  the  sole  right  and  pri^ege,  during 
the  whole  term  of  its  existence  as  hereinbefore 
provided  for,  to  dispose  of  by  lottery,  or  series 
of  lotterie8,anylands^ improved  or  unimproved, 
which  said  Corporation  may  become  poflsoflaca 
of  bv  purchase  or  otherwise." 

llie  exclusive  right  conferred  by  these  pro- 
virions  became  the  subject  of  judidal  oonsider- 
ation  by  the  Supreme  Ck)urt  of  LouisiMia  in  the 
case  of  Lauiuana  State  Lottery  Co.  v.  Rieh'oux^ 
decided  in  November,  1871.  and  reported  in  28 
La.  Ann.  748.  By  the  decision  in  that  case  the 
ezduaive  right  claimed  by  the  Louisiana  State 
Lottery  Company  to  establish  lotteries  and  to 
sell  lottery  tickets  in  the  State,  was  atl  judged  in 
its  favor  bv  an  injunction  restraining  the  de- 
fendants m>m  vending  lottery  tickets  of  other 
companies,  in  violation  of  the  exclusive  right 
claimed  by  the  plaintiffs.  The  validity  of  the 
exemption  of  the  Lottery  Company  from  taxa- 
tioD  m  excess  of  the  annual  sum  of  $40,000, 
as  stipulated  in  article  5,  section  1,  of  its  char- 
ter, was  upheld  by  a  decision  of  the  same  court 
in  the  case  of  Zi^mana  State  Lottery  Oo,  v.  New 
Orteam,  24  La.  Ann.  86.  The  exemptioD  was 
attacked  in  that  case  on  the  ground  that  it  was 
in  violation  of  the  State  Constitution  then  in 
force,  because  it  infringed  the  principle  of 
equality  and  uniformity  m  the  matter  of  im- 
posing taxes,  the  Legislature  being  prohibited 
nom  exempting  from  taxation  any  spedes  of 
property  except  such  as  was  actually  used  for 
charitable,  educational  or  religious  purposes: 
and  for  the  additional  reason  that  it  granted 
certain  rights  to  the  plaintiff  which  were  de- 
nied to  other  citizens  of  the  State.  In  refer- 
ence to  these  obiections  the  Supreme  Court  of 
Louisiana  said:  '^It  may  be  said  that  the  power 
of  a  State  L^gislatoie  to  hnpose  what  is  known 
as  acomjnutation  tax  isa  weU-recognized  power, 
not  only  in  our  own  jurisprudence,  but  gener- 
ally. Jfew  Orleans  y.-Maecaro,  11  La  Ann.  788; 
Ckieaffo  T.  Sheidan,  0  Wall  60  [76U.  S.  bk.  19, 
L.  ed.  694];  2U.  Cent.  B.  Ry.Co.  of  McLean,  17 
DL  291;  Oarke  ▼.  BBfuhate,  80  Ind.  146.  In 
the  Act  under  consideration  the  Legislature  has 
deemed  it  advisable  to  grant  to  the  Lottery 
Company  an  exemption  m>m  all  other  taxation 
except  of  paving  (40,000  per  annum  to  the 
State  for  public  education.  On  the  .commuta- 
tion principle,  we  think  the  Act  is  not  violative 
of  the  Constitution.  It  is  not  clear  that  the  City 
has  any  grounds  to  object  to  this  exemption  by 
the  State  of  the  Company  it  daims  the  right  to 
require  the  payment  of  licenses  from,  the  City 
bemg  a  muniapal  corporation  and  deriving  its 
light  to  levy  licenses  from  the  State,  and 
in  this  instance  the  right  is  withheld."  The 
City  of  New  Orleans  was  accordingly  enjoined 
from  further  attempts  to  collect  from  the 
Lottery  Company  any  aranicipal  taxes  or 
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It  was  in  view  of  these  deoisloDB  of  the  Su- 
preme Court  of  the  State,  that  the  present  Con- 
stitution was  framed  and  adopted.  Article  167 
of  that  instrument  expressly  recognizes  the 
charter  of  the  Louisiana  State  LoUery  Com- 
pany, as  nanted  in  the  year  1868,  as  existinff 
with  the  irsrce  both  of  law  and  of  contract,  with 
the  cxceplloiis  mentioned.  It  specifies  that '  'The 
$40,000  pm  annum  noio  proiided  by  law  to  be 
paid  by  the  Louisiana  State  Lottery  Company, 
according  to  the  provisions  of  its  charter,  grant- 
ed in  the  year  1868,  shall  belong  to  the  Charity 
Hospital  of  New  Orleans;"  but  the  onlv  law 
which  provided  for  the  payment  of  $40,000  per 
annum  was  the  charter  of  the  Company,  and  this 
clause  diverts  it  from  the  educational  fund,  to 
which  it  had  been  appropriated  by  the  terms  of 
the  charter,  to  the  uses  of  the  Charity  Hospital 
of  New  Orleans.  The  article  of  the  Constitu- 
tion then  proceeds  to  say:  "  And  the  charter  of 
said  Company  is  recognized  a$  a  contract  bind- 
ing on  the  State  for  the  period  therein  specified, 
except  its  m<Kiopoly  clause,  which  is  hereby 
abrogated."  The  monopoly  clause  herel^  ex- 
cepted and  abrogated  can  be  no  other  than  that 
ahready  ref  errea  to  as  contained  in  sections  4 
and  6  of  article  8,  by  which  was  conf  ened  upon 
the  Corporation  the  sole  and  exclusive  privi- 
lege of  establishing  and  authorizinff  a  lottery 
or  series  of  lotteries,  and  selling  ana  disposing 
of  lottery  tickets,  etc.  These  are  the  only  clauses 
in  the  charter  granting  any  exclusive  rights, 
and,  therefore,  the  only  ones  which  can  be  prop- 
erly styled  monopoly  clauses. 

The  constitutional  article  then  proceeds  to  say 
that  "  All  laws  contrary  to  the  provisions  of 
this  article  are  hereby  declared  null  and  void." 
This  dauae  operates  as  a  repeal  of  so  much  of 
Act  No.  44,  approved  March  27, 1879,  as  repeals 
the  charter  of  the  Louisiana  State  Lottery  Com- 
pany, and  prohibits  it  from  drawing  lotteries 
and  selling  lottery  tickets.  That  it  did  operate 
to  that  extent,  but  no  further,  was  the  express 
decision  of  the  Supreme  Court  of  Louisiana  in 
the  case  of  State,  ex  rel.OarcaeeY.  JudgeofFint 
Diet,  Court,  82  La.  Ann.  719.  It  was  held  in 
thatcasethat  those  portions  of  Act  No.  44  which 
define  the  offenses  of  drawing  lotteries  and  sell- 
ing lottery  tickets,  and  providing  punishment 
therefor,  by  all  persons  other  than  the  Louisi- 
ana State  Lottery  Compaq,  were  not  affected 
by  the  Constitution  of  1879.  The  court  in  its 
opinion  says:  "  Construing  the  Act  of  1879  and 
the  article  of  the  ConstituHon  together,  so  as  to 
give  full  effect  to  each  and  aU  the  parts  of  both, 
and  blending  them  together,  we  consider  that 
the  law  of  Louisiana  on  the  subject  of  the  vend- 
ing of  lottery  tickets  simply  is:  The  sale  of  lot- 
to^ tickets  in  this  State  is  absolutely  prohibited 
unless  by  ornmizations  chartered  by  the  State, 
which  &<^<7r0  dealing  in  that  kind  of  speculation, 
shall  have  paid  an  annual  license  of  not  less  than 
$40,000  to  the  State.  There  shall  exist  no  mo- 
nopoly for  the  sale  of  such  tickets  or  doing  such 
business.  Individuals  violating  the  law  by  sell- 
ing lottery  tickets  or  dealing  in  the  lottery  busi- 
ness, without  having  previouely  obtained  a  char- 
ter and  paid  the  required  Ueenee  in  the  manner 
providedby  law,  thaU  beproeecutedandpuniehed 
^  fne  and  imprieonmont.  The  Louisiana  State 
jiOttery  Company,  previously  in  existence,  shaU 
continue  its  operations  on  abdicating  all  its  pro- 
I  f  eesiona  to  a  monopoly*  and  on  complying  with 
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the  requirementg  tonoliing  the  payment  of  the 
UcenK/' 

The  effect,  therefore,  of  article  167  of  the 
Ooxistitution  of  Louisiana  is  to  revive  the  charter 
of  the  Louisiana  State  Lottexy  Company  grant- 
ed in  the  jear  1868,  notwithstanding  its  repeal 
bv  Act  ilo.  44  of  the  year  1879,  except  as  to  the 
Clause  which  confers  upon  it  the  excliisive  privi- 
lege of  ci^tablishing  a  lotteir  and  dealing  m  lot- 
tery tickets,  and  to  recognize  the  charter  thus 
modified  as  a  contract  bmdingon  the  State  for 
the  period  therein  specified.  This  renews  and 
estabh'shes  the  obbgation  of  the  Corporation 
under  section  1,  article  6  of  its  charter,  to  pay  to 
the  State  the  annual  sum  of  ft^,000,  in  consid- 
eration of  which  it  is  dedared  to  be  "  exempt 
from  all  other  taxes  and  licenses  of  any  kind 
whatever,  whether  from  state,  parish  or  muni- 
cipal authorities." 

In  answer  to  the  argument  of  counsel  that 
this  places  the  Louisiana  State  Lottery  Com- 
pany, under  the  Constitution  of  1870,  on  a  bet- 
ter footing  than  any  other  lottery  company 
chartered  by  the  General  Assembly  thereafter, 
for  the  reason  that  no  such  exemption  can  be 
granted  to  the  latter.  It  is  sufficient  to  say,  that, 
if  this  consequence  be  admitted,  the  monopoly, 
which  is  supposed  to  be  thus  created  in  favor  of 
the  Louisiana  State  Lottery  Company,  is  not 
one  derived  under  any  clause  of  its  charter,  as 
granted  in  the  year  1868,  but  is  one  created  by 
the  Constitution  itself,  although,  merely  byway 
of  inference,  by  this  mode  of  interpretation. 

It  is  further  contended,  however,  on  the  part 
of  the  appellantB,  that  if  the  charter  of  the  Lou- 
isiana State  Lottery  Company  is  recognized  as 
a  contract  by  article  167  of  the  Constitution,  it 
is  not  such  a  contract  as  is  protected  by  the  Con- 
stitution of  the  United  States  against  future 
legislation  by  the  State  impairing  its  obligation, 
for  the  reason  that  its  subject  matter  is  em- 
braced within  the  scope  of  the  police  power  of 
the  State,  the  exercise  of  which  cannot  oe  effect- 
ually bound  by  contract.  And  thus  the  case 
is  thought  to  be  brought  within  the  principle 
established  by  this  court  in  the  case  of  Stone  v. 
Musmippi,  101  U.  S.  814  [Bk.  25,  L.  ed.  1079]. 
In  its  opinion  in  that  case  the  court  said:  "  Hie 
contracts  which  the  Constitution  protects  are 
those  that  relate  to  proper^  rights,  not  govern- 
mental. It  is  not  always  easy  to  tell  on  which 
side  of  the  line  which  sepani^  governmental 
from  proper^  rights  a  particular  case  is  to  be 

Sut;  bat  m  respect  to  lotteries  there  can  be  no 
ifficolty.  They  are  not,  in  the  legal  accepta- 
tion of  the  term,  mala  in  «,  but,  as  we  have  just 
seen,-  may  properly  be  made  mala  prohibita, 
*  *  *  Certainly  the  right  to  suppress  tbem  is 

S^vemmental,  to  be  exercised  at  all  times  by 
ose  hi  power  at  thefar  discretion.  Anyone, 
therefore,  who  accepts  a  lottery  charter  does  so 
with  the  implied  understanding  that  the  people 
in  their  sovereign  capacity,  ana  through  their 
properly  constituted  agencies,  may  resume  it  at 
any  time  when  the  public  good  shall  require, 
whether  it  be  paid  for  or  not.  All  that  one  can 
get  by  audi  a  charter  is  a  suspension  of  obtain 
governmental  rtehts  hi  his  favor,  subject  to 
withdrawal  at  wul.  He  has  in  legal  effect  noth- 
hag  more  than  a  license  to  enjoy  the  privilege,  on 
the  terms  named,  for  the  specified  time,  unless 
ft  be  sooner  abrogated  by  the  sovereign  power 
of  the  State.  It  is  a  permit,  good  as  against  ex- 
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isting  laws,  but  sul^Ject  to  future  legislative  and 
constitutional  control  or  withdrawu." 

This  language  must  be  construed  in  reference 
to  the  circumstances  of  the  case  in  respect  to 
which  it  was  used.  That  was  a  case  of  an  Act 
of  the  LegisUture  of  Mississippi  granting  a 
charter  to  a  lottery  company  abrogated  by  a  pro- 
vision in  the  Constitution  of  the  State  subse- 
quently adopted.  The  converse  is  the  present 
case.  The  grant  of  the  charter  to  the  Louisiana 
State  Lott^  Company  is  contained  in  the  Con- 
stitution, and  the  question  is  whether  the  Leg- 
islature, acting  under  that  Constitution,  can 
contravene  it.  That  is  a  question  which  needs 
no  answer;  its  statement  is  sufficient.  It  is  un- 
doubtedly true  that  no  rights  of  contract  ore 
or  can  be  vested  under  this  constitutional  pro- 
vision which  a  subsequent  Constitution  might 
not  destroy  without  impairing  the  obligation  of 
a  contract,  within  the  sense  of  the  Constitution 
of  the  United  States,  for  the  reason  assigned  in 
the  case  of  SUme  v.  Mimmppi.  But  an  ordi- 
nary Act  of  legislation  cannot  have  that  effect, 
because  the  constitutiona]  provision  has  with- 
drawn from  the  scope  of  the  police  power  of  the 
State,  to  be  exercised  by  the  General  Assembly. 
the  subject  matter  of  the  granting  of  lottery 
charters,  so  far  as  the  Louisiana  State  Lottery 
Company  is  concerned,  and  anv  Act  of  the  Leg- 
islature contrarv  to  this  prohibition  is  upon 
famOiar  principles  null  and  void.  The  subiect 
is  not  within  the  jurisdiction  of  the  police 
power  of  the  State,  as  it  is  permitted  to  be  ex 
ercised  by  the  Legislature  under  the  Constitu- 
tion of  the  State. 

It  is  next  contended,  on  the  part  of  the  ap- 
pellants, that  the  exemption  contained  in  the 
charter  of  the  Louisiana  State  Lottery  Com- 
pany, as  confirmed  by  the  Constitution  of  the 
State,  does  not  extend  further  than  those  taxes 
and  licenses  in  excess  of  the  annual  sum  of 
(40,000,  which  may  be  assessed  upon  the  Cor- 
poration itself;  and  it  is  said  that  the  tax  sough  i 
to  be  levied,  and  the  i^ssessment  of  which  i]u> 
heea  enjoined  in  the  present  case,  is  not  a  tax 
upon  the  Corporation  itself,  but  upon  the  share- 
holders on.account  of  their  shares  in  its  capital 
stock  held  by  them  as  individuals.  The  facts 
in  regard  to  the  character  of  the  tax,  and  the 
mode  of  its  assessment,  do  not  clearly  appear 
from  the  pleadings.  In  the  bill  it  is  alleged  that 
the  defendants  "  are  about  to  levy  and  assess  n 
tax  upon  the  capital  stock  and  other  property 
of  your  orator,'  and  "  are  about  to  take  pro- 
ceedinigB  against  your  orator  for  the  coUectiou 
of  said  alleged  tax  ♦•  *  by  serving  a  notice  U) 
that  effect,  to  seize  and  sell  the  property  rights 
and  credits  of  your  orator,"  and  that  these  acts 
are  done  under  the  pretended  authority  of  *  *  the 
provisions  of  Act  Ko^  77  of  the  Legislature  of 
ix)uisiana  of  1880,  which  said  law,"  it  is  averred, 
"  is  null  and  void  and  of  no  effect,  so  far  as  your 
orator  is  concerned,  inasmuch  as  by  authorizing 
the  levy  of  a  tax  upon  the  property  of  your 
orator,  other  than  that  provided  for  in  the  char- 
ter of  your  orator  as  aforesaid,  said  Act  violates 
the  contract  between  your  orator  and  the  State 
of  Louisiana  by  requiring  of  your  orator  other 
taxes  than  those  provided  for  in  said  charter, 
and  is  repugnant  to  paragraph  2.  section  10  of 
article  1  of  the  Constitution  of  the  t7nited  States.  ** 

In  the  answer  the  defendants  "admit  that,  at 
the  time  of  the  issuance  of  the  preliminary  in- 
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JBDCttonhgwin^the  State  AweMoraforthePariah 
«f  Orleanfl  were  about  to  levy  a  tax  upon  the 
capital  stock  of  the  comp]ainaiit,and  upon  other 
of  complainants  property;"  and  the  State 
Tax  Collector  admits  that  he  had  served  notice 
ivn]  upon  the  Company,  that  he  was  ahout  'Uo 
nize  and  sell  the  property  rights  and  cred- 
its of  complainant,  and  to  take  the  legal 
mesBuzes  to  enforce  the  collection  of  the  tax 
complained  of."  It  is  also  admitted,  on  the 
part  of  the  City  of  New  Orleans,  that  it  hi- 
tended  to  compd  payment  of  the  taxes  assessed 
as  aforesaid  on  its  behalf,  and  Act  No.  77  of 
Uie  Legislature  of  Louisiana  of  1880  is  set  up 
as  a  Justiflcation  Section  48  of  that  Act  is  as 
follows:  "That  no  assessment  shall  hereafter  be 
made  under  that  name,  as  heretofore,  of  the 
capital  atock  of  any  national  bank,  statebank, 
banking  company,  bankiog  firm,  or  banking 
aasodaSon,  or  oi  any  corporation,  company, 
firm,  or  association,  whose  capital  stock  is  rep- 
resented h7  shares;  but  the  actual  shares  shaQ 
be  assessed  to  the  shareholders  who  appear  as 
such  upon  the  books,  regardless  of  any  trans- 
fer not  reflistered  or  entered  upon  the  books; 
and  it  shall  be  the  duty  ci  the  president,  or 
other  proper  officer,  to  furnish  to  the  tax  col- 
lector a  complete  lust  of  those  who  are  borne 
upon  the  books  as  shareholders;  and  all  the 
taxes  so  assessed  shall  be  paid  by  the  bank,  com- 
pany, firm«  association  or  corporation,  which 
shall  be  entitled  to  collect  the  amounts  from 
the  shareholders  or  their  transferees.  All  prop- 
erty owned  by  the  bank,  company,  firm,  asso- 
ciation or  corporation,  which  is  taxable  under 
sections  one  and  three  of  this  Act  shall  be  as- 
sessed directly  to  the  bank,  company,  firm,  asso- 
ciation or  corporation,  and  the  pro  rata  of 
such  direct  property  taxes,  and  of  all  exempt 
property,  proportioned  to  each  share  of  capital 
stock,  shall  be  deducted  from  the  amount  of 
taxes  assessed  to  that  share  under  this  section. 
*  *  *  Such  assessments  shall  be  made  where 
the  bank,  etc.,  is  located,  and  not  ^where, 

whether  the  diareholders  reside  there  or  not 
»  »  ♦  » 

It  is  well  settled  by  the  decisions  of  this  court 
that  the  property  of  shareholders  in  their  shares, 
and  the  proper^  of  the  corporation  in  its  cf^xl- 
tal  stock,  are  distinct  property  interests,  and, 
where  that  is  the  legislatiye  intent  clearly  ez- 
piessed,  that  both  may  be  taxed.  Van  AJOm 
y.  Amuar$,  8  WalL  678  [70  U.  S.  bk.  18,  L. 
ed. 2S01; DdatDore B.R  Tax,  18  WalL  906[85 
U.  a  bk.  dl,  L.  ed.  8881;  FiunringUm  t.  Tm^ 
nmee,  95  U.  &  679rBk.1k,  L.  ed.  S681. 
In  Tennemey.  WmiMrth,  117  U.  S.  129, 186 
in8]  {Bk.  29,  L.  ed.  880,  8821,  the  chief  Justice  de- 
OTering  the  opinion  of  the  court,  said:  **  In 
oovporatlons  four  elements  of  taxable  value  are 
aomethnesfound:  (1)  franchises;  (2)  capital  stock 
in  the  hands  of  the  corporation;  (8)  corporate 
property;  and  (4)  shares  of  the  capital  stock  in 
the  hands  of  the  indiyidual  stockholders.  Each 
of  these  is,  uader  some  circumstances,  an  ap- 
propriate subject  of  taxation;  and  it  is  no  douot 
witUnthe  power  of  a  State,  when  not  restrained 
by  Gonstitntional  limitations,  to  assess  taxes  up- 
on them  in  a  way  to  subiect  the  corporation  or 
the  stockholders  to  double  taxation.  Double 
taxation  ia,  howeyer,  neyer  to  be  presumed. 
Justice  requires  that  the  burdens  of  eoyemment 
shall,  as  far  as  is  practicable,  be  laid  equally  on 
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all,  and  if  proper^  is  taxed  once  in  one  way, 
it  would  orainarlly  be  wronff  to  tax  it  agabi  in 
another  way,  when  the  buraen  of  both  taxes 
fall  on  the  same  person.  Sometimes  tax  laws 
haye  thai  effect;  but  if  they  do,  it  is  because 
the  Legislatare  has  mistakenly  so  enactedw  All 
presumpttons  are  against  such  an  imposition." 

But  the  question  of  legislatiye  intent  is  al- 
ways open  upon  the  language  of  the  exemption. 
In  the  present  case  the  Corporation  is  exempted 
by  its  charter  from  all  other  taxes  and  licenses 
of  any  kind  whateyer  in  excess  of  the  sum  of 
$40,000  per  annum,  and  yet  by  Act  No.  77, 
Uiough  the  assessment  is  not  to  be  made  upon 
its  capital  stock,  but  upon  the  shares  of  share- 
holders appearing  upon  its  books,  neyertheless, 
the  tax  so  assessed  is  to  be  paid  by  the  Com- 
pany, although  it  is. entitled  to.  collect  the 
amount  so  paid  from  the  shareholder  on  whose 
account  it  is  payable;  but  this  payment  by  the 
Company  is  to  be  made  irrespectiye  of  any  diy- 
idenos  or  profits  payable  to  the  shareholder  out 
of  which  it  might  be  repaid.  That  it  is  sub- 
stantially a  tax  upon  the  Corporation  itself,  is 
unequiyocally  shown  by  the  subsequent  clause 
which  authorizes  a  deduction  from  the  amount 
of  taxes  assessed  to  each  share  of  its  proportion 
of  the  direct  property  taxes  paid  by  the  Com- 
X>any  as  such  under  sections  1  and  3,  and  of  aU 
exempt  property  belonging  to  the  Corporation. 
But  as  all  the  property  of  the  Louisiana  State 
Lottery  Company  is  exempt  from  taxes  after 
payment  of  the  annual  sum  of  $40,000,  nothing 
remains  to  be  charged  as  a  tax  upon  the  share- 
holder as  distinct  from  the  Corporation  under 
the  provisions  of  this  section.  Indeed,  it  is  quite 
apparent  from  the  language  of  the  whole  sec- 
tion, that,  while  nominally  the  taxes  authorized 
are  not  to  be  assessed  upon  the  capital  stock  of 
the  Corporation  in  the  aggregate  and  as  its  prop- 
erty, yet  in  substance  Uiat  Is  its  effect.  The 
taxes  are  assessed  upon  the  actual  shares  as  reg- 
istered in  the  names  of  indiyidual  shareholders 
but  are  to  be  paid  by  the  Corporation,  so  that, 
while  the  form  and  mode  of  taxation  is  changed, 
its  substance  remains  as  though  assessed  agtunst 
the  Corporation  by  name. 

The  case  differs  altogether  froc^  tnat  of  U, 
&  y.  B.  B.  €h.  17  Wafi.  829  [84  U.  3.  bk.  21, 
L.  ed.  6971,  in  which  it  was  held  that  the  tax 
proyided  for  in  the  122d  section  of  the  Internal 
Beyenue  Act  of  1864,  as  amended,  requiring 
railroad  and  other  corporations  to  pay  a  Ux 
upon  interest  and  diyidends  payable  by  them, 
with  the  right  to  deduct  the  same  from  the 
amounts  otherwise  due  to  creditors  and  stock- 
holders, was  a  tax  npon  the  latter  and  not  upon 
the  corporation,  because  the  corporation  was 
made  use  of  merely  as  a  oonyenient  means  of 
collecting  the  lax.  And  it  cannot  be  consid- 
ered as  ultimately  a  tax  upon  the  sJiares,  as  the 
property  of  the  shareholaera,  witliin  the  prin- 
ciple of  the  dedsion  in  JVcrf.  BankY.  Chmmon- 
ioeaWi,  9  Wall.  868  [76  U.  &  bk.  19,  L.ed.  701]. 
There  the  Act  of  Congress  expressly  distin- 
guished between  the  taxing  of  the  bank  and  the 
taxing  of  its  shareholders  on  account  of  their 
shares,  and,  as  was  held  in  that  case,  left  it  open 
to  the  State  to  collect  the  tax  leyied  on  the 
shares  by  imposing  the  duty  of  collecting  it  up- 
on the  corporation.  That,  we  think,  is  pro- 
hibited in  this  case  by  the  terms  of  the  contract 
contained  in  the  charter,  which  exempts  the 
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Ck)Tporation  from  the  piQrinent  of  all  taxes 
whatever  In  excess  of  the  roedfled  annual  siun, 
whether  levied  on  it  or  to  be  paid  by  it  on  any 
aooonnt  whatever.  A  tax  sach  as  that  sought 
to  be  imposed  upon  the  Company  by  the  appel- 
lees is  a  tax  upon  the  Corporation  within  the 
meaning  of  the  prohibition  of  its  charts,  be- 
cause it  is  compelled  to  become  surety  for  taxes 
nominally  imposed  upon  its  stockholders,  and 
is  made  Bable  primamy  for  their  payment;  a 
payment  which,  in  the  first  instance,  must  be 
made  out  of  the  corporate  property,  without 
other  resource  than  an  action  agAmst  individual 
stockholders  to  recover  the  amounts  advanced 
on  their  account. 

The  fair  inference  is  that  the  taxation  of  the 
Louisiana  State  Lottery  Company  is  not  within 
the  purview  of  section  48  of  Act  No.  77  of 
the  year  1880,  and  that  it  was  not  within  the 
intention  <tf  the  Legislature,  as  expressed  in  that 
Act,  to  impose  upon  the  Company  any  other 
taxes  than  those  provided  for  in  its  own  charter; 
but  if  otherwise,  Act  No.  77  is  void,  as  a  law 
impairing  the  obligation  of  a  contract. 

We  find  no  error  in  the  decree  of  the  Oireuit 
Chwri,  and  a  ia  HwMfore  aprmed. 
Tnieoopy.   Test: 

James  H.  MoKennej*  Clerk,  8up.  Cknirt,  U.  8. 


RICHARD  WOOD  sr  al.,  Partners,  as  R.  D. 
Wood  &  Co.,  Pig:  in  Err,, 

«. 
CITY  OF  FORT  WAYNE. 

(See  8.  a  Beporter^  ed.  8U-328.) 

OonMtrueU&n  ef  eoniraet  for  wOer  worka— 
ehangee  in  uan  by  dtn^-^onlraetarit  daim 
for  extras  auowed, 

1.  The  clause  in  a  ocmtiaot  for  the  constniotion 
of  water  works,  providlnsr  that  no  olaJm  for  extra 
work  should  be  allowed  unless  done  in  obedienoe 
to  a  written  order  by  the  engineer  and  trustees, 
and  the  clause  providinsr  that  toe  trustees  shaU  have 
the  riffht  to  make  any  alterations  in  the  plan  of  the 
worl^  held  to  be  independent. 

2.  The  trustees  having  changed  the  place  of  croes- 
Ing  a  river,  after  the  contract  had  been  made,  so  as 
lainrely  to  tnorease  the  expense,  the  oontraotors  are 
entitled  to  recover  the  value  of  the  extra  labor  and 
material,  although  no  written  orde^  for  such 
change  had  been  given  to  them. 

&  Aprovision  in  the  contract  that  all  loss  or  dam- 
age art^  "from  any  unforeseen  obstructions,  or 
any  difficulties  that  may  be  encountered  In  the 
prosecution  of  the  work  shall  be  incurred  by  the 
contractors  without  extra  charge**  to  the  dtyrdoee 
not  apply  to  difficulties  at  the  changed  place  of 
orosBing  the  river,  arising  from  increased  depth  of 
water  and  quicksand. 

4.  A  provision  in  the  contract  that  the  contract- 
on  "  shall  have  no  claim  upon  the  city  for  any  de- 
lay in  the  delivery  of  pipes  or  other  materials  from 
the  manufacturers**  does  not  cover  the  case  of  dam- 
ages occasioned  by  the  defective  character  of  cast- 
ings, which  defect  was  such  as  could  only  be  discov- 
ered after  the  castings  had  been  delivered  and  put 
In  place. 

6.  The  sise  of  valve  boxes,  not  being  mentioned 
ni  the  contract,  the  usual  siie  was  to  be  understood; 
and  the  contractors  were  entitled  to  recover  for  the 
extra  expense  involved  in  putting  in  those  of  an 
unusual  sise  which  were  requlredDy  the  trustees. 

[No.  61.1 
Afffued  Mf>.  16,1886,    Decided  Dee,  6,  1886, 

r\  ERROR  to  the  Circuit  Court  of  the  Bnited 
States  for  the  District  of  Indiana.  Bevereed, 
The  case  is  stated  by  the  court 

416 


Meetn,  J.  Rodman  Paul  and  George 
W.  BIddle,  for  plaintiffs  in  error: 

The  plaintiffs  were  entitled,  under  the  con- 
tract, to  submit  to  the  Jury  their  claim  for  the 
additional  expense  caused  bv  a  chance  of  plan, 
ordered  by  the  defendant,  which  fixed  the  cross- 
in|P  of  the  river  al  Clinton  Street  instead  of  al 
Cfuhoun  Street 

The  stipulation  of  the  contract  that  claims 
for  extra  woric  should  not  be  entertained,  un- 
less done  in  obedienoe  to  a  written  order,  had 
no  reference  to  work  done  in  pursuance  of  a 
change  of  plan,  which  was  governed  by  an  en- 
tirely different  clause  of  the  contract,  b^  which 
the  water  works  trustees  were  authorized  to 
change  the  plan;  and  it  was  agreed  that  extra 
work  performed  in  consequence  of  such  change 
should  be  paid  for  at  contract  rates  for  work  of 
its  class. 

Plaintifls  might  have  disregarded  the  express 
agreement  for  payment  altogether,  and  recov- 
md  on  their  common  counts  by  indfbiUUue  ae- 
ntmneit  for  the  work  done. 

The  trustees  were  expressly  authorized  to 
make  alterations  in  the  plan  of  the  work,  and 
alterations  made  by  them  were  ui  legal  effect 
made  by  the  City  itself. 

Where  contract  work  is  increased  by  resson 
of  a  change  of  plan  directed  by  the  party  for 
whom  the  work  is  done,  or  by  one  authorized 
by  him  to  make  such  change,  the  contractor  is 
entitled  to  recover  the  value  of  such  work  in 
an  action  of  indebitatus  €usufnpsit  apart  from 
his  remedy  under  the  contract 

Dermott  v.  Jones,  28  How.  288  (64  17.  8. 
16:  448);  Dermott  v.  Jones,  2  Wall.  9  (69  U.  8. 
17:  764);  JfTff.  Ch,r,  U.  8. 17  WalL  592  (84  U.S. 
21:  715). 

In  Indiana  where  the  control  was  made,  it 
is  established  that  a  party  to  a  special  contract 
may  recover  on  a  quantum  msruit  for  work 
done  outside  of  it 

Adams  v  Oosbp,  48  Ihd.  168;  Cbndy  v.  Jnaer^ 
sol,  4  Blackf .  498;  Shming  v.  Templdim,  66  £id. 
585. 

The  plaintiff  is  entitled  to  show  to  a  Jury  that 
this  extra  work  was  done. 

Dubois  V.  Dd,  etc  Ownal  Co.  12  Wend.  884 
BM<orv.  17:^9.8  Nott&  Hunt  425.  ^ 

The  plaintiffs  were  entitled  to  submit  to  the 
lury  their  claim  for  the  extra  expense  caused 
by  the  defective  shape  and  size  of  the  special 
castings  furnished  by  the  defendant 

Messenger  v.  Buffalo,  21  N.  Y.  196. 

The  plaintiffs  were  entitled  to  submit  to  the 
Jury  their  claim  for  the  difference  in  cont  be- 
tween the  valve  boxes  orinnally  agreed  upon, 
and  those  sabsequenVy  oraered  hj  the  defend- 
ant There  is  no  provision  in  the  contract  re- 
lating to  the  size  or  cost  of  the  valve  boxes;  and 
where  a  contract  is  silent  the  ordinary  and  usual 
dimensions  and  costs  are  presumed. 

Whart Ev.  g  969;^eaM v.  Ooowr,%yLt.  82. 

Mr.  Ii.  M«  NInde*  for  defenoant  in  error. 

Mr.  Justice  Blatehford  delivered  the  opin- 
ion of  the  court:  [313] 

This  is  an  action  al  law,  brought  October  26, 
1881,  in  the  Circuit  Court  of  the  United  States 
for  the  District  of  Indiana,  by  Richard  Wood 
and  others,  partners,  doing  busbiess  as  R  D. 
Wood  &  Co.,  hi  Philadelphia,  Pennsylvania, 
against  the  City  of  Fort  Wayne,  a  municipal 


Wood  ▼.  Fobt  Waxha. 
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eonMntta  In  Indian*,  to  Teoover  damafei  for 
the  all^;ed  breach  bj  the  ktter  of  a  written 
agreement  made  between  it  and  the  plaintifb, 
on  the  10th  of  September,  1879,  in  reference  to 
the  conefcruction  hj  the  latter  of  water  works 
in  the  City  of  Fort  Wayne.  The  agreement 
was  made  between  the  Qity,  by  its  "trustees  of 
water  works/'  of  the  first  piut,  and  R.  D.  Wood 
A  Co.,  of  the  second  part,  and  bore  the  seal  of 
the  City,  and  the  statement  that  it  was  "  ap- 
provedlytheClty  Council,  September  15, 1870," 
signed  by  the  clerk. 

By  the  contract  the  party  of  the  second  part 
agrees,  for  the  consideration  mentioned  in  it, 
"to  do  aU  the  work  and  furnish  all  the  mate- 
rials called  for  by  this  agreement,  and  in  strict 
•ooordance  with  the  specifications  and  require- 
ments as  hereinafter  set  forth.  And  that  the 
said  Ci^  shaU/have  the  right  to  appoint  such 
dvU  engineer,  and  inroectors  under  him,  as  the 
trustees  of  water  works  may  deem  ad^mble; 
and  that  said  engineer  shall  determine  the 
amoant  of  work  and  materials  to  be  paid  for 
under  this  contract,  decide  all  questions  relatiye 
to  the  execution  thereof,  and  his  estimate  and 
decision  shall  be  final  and  conclusive.  The 
whole  to  be  in  accordance  with  the  preceding 
pronosal  rimed  by  the  said  second  party,  and 
conformably  to  the  following  specifications, 
both  of  wiuch  are  to  be  mutually  considered, 
as  to  all  eraressions,  intents  and  purposes,  as 
a  wt  of  this  contract." 

The  material  parts  of  the  agreement,  out  of 
which  the  questions  iuYolyed  m  the  suit  arise, 
aie  as  follows: 

"Specifications.  The  work  to  be  done  con- 
sists in  famishing  •  •  •  cast-iron  water 
pipes,"  some  "of  sizes  ranging  from  24  inches 
to4  inches  diameter;  *  •  •  also,  intrenches, 
lajing  pipes  and  special  castings,  including 
back  filling,  setting  Talves,  constructing  and 
setting  ^ye  boxes,  vaults  and  covers,  and  set- 
tins  hydrants,  Induding  all  cmasingB  of  rivers 
ana  canals.    *    *    * 

The  delivery  of  the  pipe  Ahall  commence  on 
or  before  the  first  day  of  October,  1879,  and  be 
continiied  with  regularity  until  the  completion 
of  the  contract,  which  shall  be  on  or  before  the 
first  day  of  June,  1880.  Special  castings  shall 
bedetiToned  as  may  be  reauin^  by  the  engi- 


Pipe  laying  will  consist  In  excavating  and 
refillmg  trenches;  in  taking  up  and  replacing 
pavements  or  other  surfaces;  in  hauling  and 
laying  pipes,  setting  special  castings,  stopcocks, 
airoodca,  cbeckvalves,  hydrants,  and  all  other 
apportenancea  incident  to  the  pipe  distribution; 
in  cutting  pipes,  making  joints,  preparing 
foundations,  biulding  brick  or  stone  vaults, 
blow-oif  wells;  in  repairing  damages  caused  to 
fu  pipes,  sewers,  drains,  and  cisterns;  in  clear- 
mg  the  streets  and  grounds  of  all  rubbish  or 
rdnise  caused  by  the  above  work;  in  furnishing 
lead  and  gasket  for  Joints,  fuel  for  melting  lead, 
clay  and  rope  for  bands,  blocks  and  wedges  for 
use  nnder  pipes,  wrought-iron  straps  for  secur- 
ing cafB,  reducers,  and  other  parts  liable  to 
draw;  hi  furnishing  and  setting  or  constructinfi" 
boxes  or  vaults  for  stopcocks,  aircocks  ana 
manholes,  induding  furnishing  and  fitting  cast- 
Inm  frames  and  covers  thereto;  in  fupiishing 
mod  and  all  other  materials  for  masonry,  and 
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all  tools  and  labor  necessary  for  the  oompleta 
fulfillment  of  this  contract.    •    •    • 

The  above  work  to  be  done  in  the  City  of 
Fort  Wayne,  Indiana,  along  the  lines  and  in 
the  streets,  as  indicated  on  the  distribution  map 
in  the  olfice  of  th^  trustees  or  dty  engineer^ 
office,  and  in  such  othLr  streets  and  places  in 
said  City  as  may  be  directed.  The  trenches  for  [816] 
the  pipes  shall  be  opened  in  accordance  with 
the  fines  and  grades  as  given  or  directed  by  the 
engineer.  *  *^* 

All  pipes,  special  castings,  stopcocks,  air^ 
cocks,  checkvalves  and' hydrants  will  be  fur- 
nished to  the  contractor  m  the  dty  pipeyard, 
or  on  the  cars  upon  which  they  are  received 
from  the  foundry.  They  will  be  delivered  to 
him  as  soon  as  received,  and  it  shall  be  his  duty 
to  notify  the  engineer  of  any  defects  or  break- 
age before  removal  from  cars;  otherwise,  all 
damage  arising  from  such^  cause  shall  be  ma^e 
good  by  said  contractor.  The  contractor  shall 
have  no  claim  npon  the  City  for  any  delay  in 
the  delivery  of  pipes  or  other  matcorials  from 
the  manufacturers.  ♦  ♦  » 

Stopcocks,  aircocks,  hydrants,  special  cast- 
ings, and  all  other  parts  pertinent  to  the  supply 
or  distribution,  shall  be  set  or  laid  at  the  re- 
quired points  in  such  manner  as  the  engineer 
may  direct.  »  »  • 

A  box  0£  vault  of  wood  or  masonry  shall 
be  furnished  and  set  over  each  of  the  stopcocks, 
and  over  each  of  the  aircocks  and  manhole 
pipes,  and  the  iron  frames  and  covers  shall  be 
properly  fastened  to  them.  These  boxes  are  to 
be  made  of  the  form  and  dimensions  shown  on 
the  plans  furnished,  and  approved  by  the  engi- 
neer. •  ♦  » 

And  the  said  party  of  the  second  part  hereby 
agrees  to  receive,  and  the  said  first  ^ty  here- 
by agrees  to  pay,  the  following  prices  as  full 
compensation  for  the  work  contemplated  in  this 
contract: 

1.  For  laying  the  pipes  and  all  spedal  cast- 
ings appertainmg  thereto,  setting  checkvalves, 
stopcocks  and  aircocks,  including  the  exca- 
vation and  refilling  of  trenches;  all  bailing  and 
shoring  and  ramming;  the  taking  up  and  re- 
placing paving  or  other  surface  of  the  streets; 
the  removal  of  all  rejected  or  surplus  materials 
from  the  grounds  or  streets;  the  repairing  of 
damage  caused  to  gaspipes,  sewers,  drains, 
streets,  cisterns,  etc.,  and  the  expense  of  avoid- 
ing such  obstructions;  the  hauling  of  all  pipes 
and  other  castings  and  appurtenances  on  to  the 
grounds,  and  returning  those  not  used  to  the 
pipeyard ;  the  furnishing  of  all  blocks  and 
wedges,  and  all  materials  for  making  the  joints; 
the  cutting  of  pipes;  and  all  other  expenses  of 
materials,  tools  and  labor  required  by  the  speci-  [3 161 
fications  and  inddent  to  this  particular  work; 
the  lengths  to  be  measured  along  the  center  of 
the  pipe,  and  in  the  case  of  branches  as  starting 
from  tiie  center  of  the  main  pipe — twenty-four- 
inch  pipe— the  sum  of  sixty  (60)  cents  per  lineal 
foot.  •  •  • 

5.  For  furnishing  and  setting  all  wooden  stop- 
cock and  aireock  Doxes,  induding  fitting  and 

securing  the  iron  covers,  the  sum  of each: 

cost  is  included  in  price  for  pipe  laying.  »  »  • 

And  it  is  hereby  agreed  that  no  claim  for 
extra  work  shall  be  made  or  entertained,  unless 
such  extra  work  shall  have  been  done  in  obe- 
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dience  to  a  written  order  of  the  engineer  and 
trustees,  and  a  stipulated  price  for  same  agreed 
upon,  whenever  such  stipulation  ma^  be  prao^ 
ticable.  When  otherwise,  such  claims  to  be 
made  to  the  trustees  in  writing  within  ten  days 
after  the  completion  of  such  extra  work,  or  be- 
fore the  payment  of  the  next  succeeding  month- 
ly estimate  after  such  work  is  done;  railing  to 
ao  which  all  rights  of  the  contractor  to  such 
extra  pay  shall  be  forfeited.  »  »  ♦ 

The  said  trustees  shall  have  the  right  to  make 
any  alterations  in  the  extent,  dimensions,  form 
or  plan  of  the  work  contemplated  by  this  con- 
tract,eitber  before  or  after  the  commencement  of 
construction.  If  such  alterations  diminish  the 
quantity  of  work,  the  price  paid  shall  be  pro- 
portionately diminished,  and  no  anticipated 
grofits  allowed  for  the  work  omitted.  If  they 
icrease  the  work,  such  actual  increase  to  be 
paid  for  at  contract  rate  for  work  of  its  class. 

All  loss  or  dama^  arising  out  of  the  nature 
of  the  work  aforesaid,  or  from  the  action  of 
the  elements,  or  from  any  unforeseen  obstruc- 
tions, or  any  difficulties  that  may  be  encoun- 
tered in  the  prosecution  of  the  same,  also  for  all 
expenses  which  may  be  incurred  in  consequence 
of  the  temporary  suspension  of  any  part  of 
said  work,  snail  be  incurred  by  the  contractor 
without  extra  charge  to  said  City." 

The  complaint  sets  forth  a  compliance  by  the 
plaintiffs  with  the  contract,  and  the  comple- 
tion of  the  work  September  1,  1880,  and  the 
failure  of  the  defendant  to  pay  to  them  $4, 179. 75 
iQlowed  by  the  contract  to  be  retained  by  the 
defendant  untQ  six  months  after  the  completion 
of  tiie  work. 

It  also  ayen,  in  its  second  paragraph,  that, 
before  the  contract  was  made,  two  agents  of  the 
plainUfts  were  shown  by  the  trustees  a  distribu- 
tion map  in  the  office  of  the  dty  engineer,  as 
indicating  the  lines  and  streets  on  whidi  the 
pipes  were  to  be  laid,  from  which  to  make  their 
bid  for  the  work;  that,  before  making  their  bid, 
they  examined  the  map,and  found  that  the  main 
pipe  leading  from  the  pumpine  works  to  the 
reservoir  was  to  cross  tne  St  Mary's  Kiver  on 
the  line  of  Calhoun  Street;  that  they  thereupon 
carefully  examined  the  riverbed  in  tne  Calhoun 
Street  line,  and  estimated  that  the  crossing  of 
the  river  at  that  place  would]  cost  only  |500, 
which  was  a  correct  estimate  of  such  costs;  that 
the  bid  of  the  plaintlfb  for  the  work  and  the 
contract  was  made  with  express  reference  to 
the  crossing  of  the  river  at  that  place;  that  the 
contract  expressly  refers  to  such  distribution 
map,  as  showing  the  lines  and  the  streets  on 
which  the  work  was  to  be  done,  it  being  the 
only  distribution  map  then  on  file  in  tJie  office 
of  the  trustees  or  in  that  of  the  dty  engineer; 
that,  as  the  plaintiffs  were  about  commendng 
the  work,  their  agents  were  informed  by  the 
trustees  and  the  engineer  that  they  had  chanffed 
the  plan  of  the  work  so  as  to  make  the  crossmg 
of  the  river  on  the  line  of  Clinton  Street  instead 
of  Calhoun  Street,  and  the  plaintiffs  were  or- 
dered to  make  the  crossfaig  at  Clinton  Street; 
that  the  plaintiffs,  after  their  agents  had  exam- 
ined the  river  bed  at  the  Clinton^treet  crossing, 
and  had  found  that  the  water  there  was  seven 
feet  deep  (it  bdng  only  about  two  feet  deep  at 
the  Calhoun  Street  croedng),  and  that  the  bed 
•f  the  river  was  composed  of  quiciEsand,  pro- 
tested against  the  diange,  and  declined  to  go  on 
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with  the  work  unless  they  would  be  paid  fot 
the  extra  or  additional  cost  of  making  the  cross- 
ing at  Clinton  Street,  over  the  cost  of  making 
it  at  Calhoun  Street;  that  the  trustees  reqiiestea 
such  agents  not  to  make  at  tiiat  time  any  claim 
for  extra  work  or  extra  pay  for  crossmg  the 
river,  and  insisted  that  the  work  should  be  pro- 
ceeded with,  promising  that  they  would  in  fut- 
ure make  it  aU  right  about  such  extra  work; 
that  such  agentB  gave  to  the  trustees  notice  in 
writiDflr  that,  by  reason  of  such  change,  the 
plaintub  would  demand  extra  pay  for  crossing 
at  Clinton  Street  equal  to  the  difference  in  cost 
over  crossing  at  Calhoun  Street*  that,  under 
the  direction  of  the  trustees  and  uie  engineer, 
the  plaintiffs  laid  the  main  pipe  across  the  river, 
on  the  new  line,  at  an  additional  cost,  over  the 
cost  of  crossing  at  Calhoun  Street,  of  $4,07S; 
and  that,  within  two  days  after  the  completion 
of  the  work  of  crossing  the  river,  such  agenta 
made  their  claim  in  writing  to  the  trustees  for 
the  extra  work,  with  an  itemized  account  of  ita 
cost,  the  whole  cost  beinff  96,076,  from  which 
$600  was  to  be  deducted,  as  the  cost  of  cross- 
ing at  Calhoun  Street,  the  item  being,  '*Extra 
expense  on  river  crossing  with  24  mch  pipe, 
caused  by  change  of  original  plan,  |4,676." 

The  complaint  also  contains,  in  its  third  oara- 
sraph,  the  common  counfa,  claiming  $12,000 
for  work  and  labor  done,  materials  furuished, 
personal  property  sold  and  de1ivered,and  money 
paid,  laid  out  and  expended.  A  bill  of  partic- 
ulars under  this  paragraph  daims,  in  addition 
to  the  $4,676,  these  items:  "Extra  expense- 
caused  by  special  castings  not  fitting,  and  delay 
in  receiving  same,  in  20  inch  line,  $760;  149 
wooden  Ydi^e  boxes,  difference  between  those 
furnished  and  those  contracted  for,  at  $3,  $447.  '^ 

The  defendant  demurred  to  the  second  para- 
graph of  the  complaint,  but  the  demurrer  waa 
overruled.  It  then  answered  by  a  general  de- 
nial and  a  plea  of  payment  in  f mL  It  also  set 
up  a  claim  of  $8,000  affalnst  the  plaintifCB  for 
work  done  bv  the  defenoant,  whidi  the  plaintllts 
were  bound  oy  the  contract  to  do  but  neglected 
to  do. 

Aa  to  the  second  paragraph  of  the  oomplaint, 
the  answer  avers  that^  when  the  contract  was 
executed,  it  was  stated  to  the  plaintiffs,  and 
agreed,  that  no  map  or  plan  of  dlBkributton  of 
pipes  had  been  maae,  but  that  the  defendant* a 
engineer.  Cook,  would  prepare  such  a  map  and 
plan  and  file  it  in  the  offioeof  the  trustees  or  in 
that  of  the  dty  engineer;  that  audi  map  and 
plan  was  to  be  the  map  and  plan  referred  to  in 
the  contract,  and  was  to  designate  the  streets 
on  whidi  the  pipes  were  to  be  laid,  to  all  of 
whidi  the  plamtiffs  then  agreed;  that  Cook 
prepared  a  plan  and  map,  and  it  was  filed; 
that,  when  the  plaintiffs  commenced  work,  they 
inquired  where  the  pipes  were  to  be  laid,  and 
the  dty  engineer  pointed  out  to  them  where  tha 
work  was  to  be  done  and,  at  their  request,  pre- 
pared  a  map  and  plan  showing  the  manner  is 
which  the  pipe  was  to  be  laid  under  the  river 
on  the  line  of  Clinton  Street,  which  the  plaint- 
iffs accepted,  and  which'  was  in  acoordanoe- 
with  Cook's  map  and  plan;  that  the  plaint- 
iffs then  commenced  work  on  Clinton  Street^ 
in  excavating  and  laying  pipes  under  the  river,, 
where  it  crossed  Clinton  street,  and  aocoiding' 
to  such  working  plan,  without  objecttnff;  that 
it  was  no  more  diificult  or  expensive  to  my  ma 
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pipe  under  Ihe  liyer  on  CUnton  Street  than  it 
would  have  been  to  lay  it  \m6sr  the  river  where 
the  river  croeses  Calhoun  Street;  and  that  any 
expenditure  over  $600  was  the  result  of  ex- 
travagance and  unskiUf  ulnesB. 

As  to  the  third  paragraph  of  the  complaint, 
the  answer.  In  its  sixth  paragraph,  avers  that 
an  the  materials  were  furnished,  and  all  the 
labor  was  performed,  under  the  written  con- 
tract, at  prices  spedaUy  set  forth  therein; 
that  the  contract  price  has  been  fully  paid;  and 
that  no  written  order  was  made  by  the  city 
engineer  and  the  trustees,  directing  the  plaint- 
iSi  to  furnish  any  extra  materials  or  do  any 
extra  work. 

A  motion  by  the  plaintifb  to  strike  out  the 
sixth  paragraph  of  the  answer  was  denied,  and 
then  the  plaintifls  replied  denying  generally  the 
alligations  of  the  answer. 

The  case  was  tried  before  a  luiy,  who  found 
&  verdict  for  the  plaintifls,  for  $4,100,  beinethe 
amount  an«ed  to  be  due  to  the  plaintifts,  exdud- 
ing  the  Uiree  above  named  items  of  $4,575, 
|750,and$447,amounting  to  $5,772;  and  a  judg- 
ment for  $4,100,  with  interest  and  costs,  was 
entered  for  the  plaintiffs,  to  review  which  they 
have  brought  this  writ  of  error. 

The  plamtiffs  gave  some  evidence  in  support 
of  the  three  items  amounting  to  $5,773  (the 
defendant  introducing  no  evidence);  but  th6 
oonrt  declined  to  allow  the  plaintifls  to  intro- 
duce further  testimony  in  support  of  those 
items,  "on  the  ground,"  as  the  bill  of  excep- 
tions states,  "that,  notwithstanding  the  location 
of  the  crossing  of  the  St.  Mary's  at  Calhoun 
Street,  the  defendant  had  a  right,  under  its 
oontnct  with  theplaintifls,  to  change  the  place 
of  crossing  to  Cunton  Street,  as  it  did,  said 
mmn  oontract  securing  to  the  defendant  that  right, 
^  '  and  that  the  plsKitifEs  had  no  riffht,  under  the 
oontrBCt  between  the  parties,  to  claim  anvthing 
on  account  of  either  of  the  three  items. ''^  The 
court  also  struck  otot  all  of  the  plaintiffs'  evi- 
dence, except  the  oontract,  in  support  of  the 
three  items,  and  instructed  the  juiyto  return  a 
verdict  for  the  plaintiffs  for  $4,100.  To  these 
rulings  and  instroctions  the  plahitilts  excepted. 
This  action  of  tho  dxcoit  oonrt  is  assignea  for 


We  are  of  opinionthat  the  court  erred  in  its 
view  of  the  rights  of  the  plaintiffs  under  the  con- 
tract. The  dause  providing  that  no  claim  for 
extra  work  shall  be  made  or  entertained,  unless 
such  extra  work  shaU  have  .been  done  in  obedi- 
ence to  a  written  order  ot  the  engineer  and  trus- 
tees, is  an  independent  clause  from  that  which 
fmrvides  that  the  tmstees  shall  have  the  right  to 
make  anv  alterations  in  the  plan  of  the  work, 
ettber  before  or  after  its  commencement;  and 
tbe  extxa  work  referred  to  in  the  former  clause 
does  not  embrace  work  done  in  pursuance  of 
an  alteration  made  l^  the  trustees  in  the  plan. 
The  latter  work  mav  be.  in  one  sense,  extra 
work;  but  if  it  results  from  an  alteration  of 
fdaa  by  the  trustees,  and  there  is,  in  conse- 
ooeiioe,  an  increase  in  the  quantity  of  work, 
010  actoalhicrease  is  to  be  paui  for  at  the  "con- 
tnei  rale  for  work  of  its  dass."  The  extra 
wofk  referred  to  in  the  former  clause  required 
the  aatboritatiYe  written  order  of  the  engineer 
and  trustees;  but,  as  the  trustees  had  the  right 
la  alter  the  plan,  work  done  to  carry  out  such 
altetmtioiit  when  made  by  the  trustees,  was  au- 
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thorized  by  the  trustees,  in  a  manner  equivalent 
to  a  written  order  by  them  and  the  engineer. 
The  change  of  plan  involved  in  crosring  at 
Clinton  Street  was  authori^  for  the  additional 
cost  of  crossing  there,  without  a  written  or- 
der. 

The  contract  states  that  the  work  is  to  be 
done  "along  the  lines  and  in  the  streets,  as  in- 
dicated on  the  distribution  map."  The  plaint- 
iffs gave  evidence  tending  to  show  that  the 
map  which  the  plaintiffs'  a^rents  examined  bo- 
fore  making  the  contract  did  not  then  show 
a  crossing  at  Clinton  Street;  that  the  plaintiffs 
consequently  based  their  estimates  and  bid  on 
a  crossing  at  Calhoun  Street;  that  the  change 
by  the  trustees  to  Clinton  Street  was  notified  to 
the  plaintiffs  on  the  day  on  which  the  work  on 
the  river  was  to  begin;  that  the  map  was  sub-  [^^l  1 
sequently  marked  with  a  crossing  at  Clinton 
Street;  and  that  the  increased  cost  caused  by 
the  change  was  |4,675.  The  contract  express- 
ly provides  that  if  the  alteration  of  the  plan  in- 
creases the  quantity  of  work,  the  actual  in- 
crease shall  be  paid  for  by  the  City.  The  only 
measure  of  payment  provided  for  is  the  "con- 
tract rate  for  work  of  its  class."  The  price 
fixed  in  the  contract,  of  60  cents  per  lineal  foot 
for  laying  24  inch  pipe,  such  as  that  used  in 
crossing  the  river,  was  based  on  the  obstruc- 
tions and  difficulties  to  be  expected  in  cross- 
ing at  Calhoun  Street,  in  two  feet  of  water; 
the  general  price  being  based  on  the  laying  of 
the  pipe  on  land,  and  the  expense  of  crossing 
the  river  at  Calhoun  Street  being  estimated  at 
$500,  in  the  price  per  lineal  foot  asked  for  hiv- 
ing 24  inch  pipe.  The  increase  of  coat  in 
crossfaig  at  Clinton  Street  was  $4,575.  The 
oontract  fixes  no  special  rate  for  laving  the  pipe 
under  the  river;  and  it  cannot  fairly  be  said 
that  there  was  any  contract  rate  for  work  of 
the  class  of  that  done  in  crossing  the  river  in 
the  depth  of  water,  and  with  the  quicksand, 
found  at  Clinton  Street.  On  the  view  taken 
by  the  defendant,  the  trustees  could  have  made 
an  alteration  of  plan  requiring  that  the  pipes 
should  traverse  a  mat  length  of  the  river,  in 
deep  water  and  qmcksand«  in  crosilnff  it  diag- 
onally, and  the  City  could  have  haa  all  the 
work  done  at  the  general  price  per  Uneal  foot 
for  laying  the  pipe.  The  contract  ir  not  capa- 
ble of  such  a  construction.  The  actual  increase 
of  cost  is  to  be  paid  for. 

The  provision  that  all  loss  or  damage  aris- 
ing "from  any  unforeseen  obstructions,  or  any 
difficulties  that  may  be  encountered  In  the 
prosecution  of  the"  work,  "shall  be  incurred 
hv  the  contractor  without  extra  charge"  to  the 
Citj,  cannot  fairly  apply  to  the  obstructions 
and  difficulties  at  the  changed  place  of  cross- 
ing, resulting  from  the  increaised  depth  of 
water  and  the  quicksand. 

Aa  to  the  daun  for  the  $750,  the  "  special 
castings"  were  to  be  supplied  by  the  defendant 
from  a  manufacturer  at  Fort  Wayne,  and  not 
by  the  plaintiffs.  They  were  connections  be- 
tween larger  and  smaller  pipes.  The  plaintiffs 
had  the  trenches  ready,  but  the  castings,  when  [322] 
furnished  to  them,  were  defective  in  size;  and 
expense  and  dday  ensued,  in  remedving  the 
d^ects,  causing  a  damage  to  the  piafntiffs,  as 
aUeged,  of  $760.  The  d^endant  contends  that 
the  clause  in  the  oontract  which  provides  that 
the  plaintiffs  "  shaU  have  no  dium  upon  the 
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Cityfor  aoj  delay  in  the  delivery  of  pipes  or 
other  malerlalB  from  the  manniacturen*" 
thioivs  the  Umb  from  these  defects  on  the  plaint- 
ifls.  But  wa  do  not  so  think.  The  defects 
were  each  as  could  not  be  detected  till  the  cast- 
ings were  being  put  in  place,  and  the  claim  is 
not  for  delay  in  their  ddiyery,  within  the 
meaning  of  the  dause  referred  to.  Nor  does 
any  work  done  by  the  plaintiffs  in  altering  the 
castings,  come  under  the  head  of  such  extra 
work  as  required  a  written  order. 

The  size  of  the  valye  boxes  is  not  mentioned 
in  the  contract,  nor  their  cost.  They  were, 
therefore,  to  be  of  the  usual  size  and  cost.  The 
trustees  afterwards  required  the  yalve  boxes  to 
be  of  a  size  which  made  them  cost  $8  more 
each  than  those  of  the  usual  size  would  have 
cost.  This  was  a  change  of  plan,  and  the  in- 
creased work  caused  by  it  is  agreed  to  be  paid 
for,  but  there  is  no  contract  rate  for  work  of 
the  class.  The  item  of  1447  seems  to  be  re- 
coverable. 

TheJudgfnmicftheOircuitChwriiifwened, 
and  the  earn  m  remanded  to  (hat  ctnurt,  teith  a 
direction  to  award  a  new  trial. 

Judgment  revened. 

True  copy.   Test: 

James  H.  MoKenney,  Oeik,  Bopw  Oo«ire,17*  fi. 


[343]     FRAJTKLIN  COIT,  Admr.  of  William  A. 

Conr,  Deceased,  Appt,, 

e. 

NORTH   CAROLINA  GOLD  fAMALGAM- 

ATING  COMPANY  m  au 

(Bee  S.  C.  Reporter^  ed.  818-847  J 

CoTTporatione^pereonal  liability  of  etoekhoUd' 
ere—etock  pand  for  in  property^neteaee  qf 
capital  etoek. 

In  an  action  brongtat  \jjtL  jadgment  creditor  of  a 
•corporation  to  compel  stookholderB  to  pay  what 
was  claimed  to  be  due  on  the  aharea  held  by  them, 

1.  That,  where  the  charter  authorised  capital 
stock  to  be  paid  In  property,  and  theshaiehold- 
ers  honestly  and  in  ffoodnlth  put  In  property, 
instead  of  money.  In  payment  of  their  auDecrip- 
tiona,  third  parties  have  no  ground  of  complaint. 

2.  That,  in  the  present  case,  there  waa  no  evi- 
dence to  sustain  the  allegations  of  Intentional 
fraud. 

8.  That  the  increawof  the  capital  stock,  as  was 
permitted  bythecharter-apartof  which  increase 
was  distributed  to  the  old  stookholderB,the  capital 
stock  being  afterwards  reduced  to  the  original 
amoont— did  not  render  the  stockholders  liame  on 
such  increased  stock  to  a  creditor  who  did  not 
become  such  after  the  increase  and  relying  upon 
such  iacreased  capital  stock  as  security. 
[No.  66.1 
Argued  Nov.  IS,  19, 1886.  Decided  Dee.  6, 1886. 

APPEAL  from  tbe  Circuit  Comrt  of  the  United 
States  for  the  Eastern  District  of  Pennsjl- 
Tonia.  Affirmed 
The  case  is  stated  br  the  court 
Mesere.  Edward  r.  Hofftnan  and  CIijm» 
Hart,  for  appellant. 

Jfesen,  xL  G.  MeMurtrle  and  ISerce 
Archer,  for  appellees. 

ifr.  7iMtf^  Field  dellTered  the  opinion  of  the 
court* 

420 


The  defendant,  the  North  OnraUna  Gold 
Amalgamating  Company,  was  faioorponted 
under  the  laws  of  North'Carolina,' on  the  80th 
of  January,  1874,  for  the  purpose,  among  other 
things,  of  working,  milling,  smelting,  reducing 
and  assaying  ores  and  metals,  with  the  power 
to  purchase  such  property,  real  and  personal, 
as  might  be  necessary  in  its  business,  and  to 
mort^ige  or  sell  the  same. 

The  plaintiff  is  the  holder  of  a  Judgment 
against  the  Company  for  96,489,  recoverod  in 
the  Court  of  Common  Pleaa  of  Philadelphia, 
on  the  18th  of  May,  1879,  upon  its  two  drafts, 
one  dated  June  1, 1874,  and  the  other  August 
16, 1874,  each  payable  four  months  aftei|its  date. 
Unable  to  obtain  satisfaction  of  this  Judgment 
upon  execution,  and  finding  that  the  Company 
was  insolvent,  the  plaintiff  brought  this  suit  to 
compel  the  stocknolders  to  pay  what  he 
claims  to  be  due  and  unpaid  on  the  shares  of 
the  capital  stock  held  by  them,  alleging  that  he 
had  nequently  applied  to  the  officers  of  the 
Company  to  institute  a  suit  for  that  purpose, 
but  Uiat  under  yarious  pretenses  they  refused 
to  take  any  action  in  the  premises. 

By  its  charter  the  minimum  capital  stock  was 
fixed  at  1100,000,  diWded  into  1,000  shares  of 
|100  each,  with  power  to  increase  it  from  time 
to  time,  by  a  majority  vote  of  the  stockholders, 
to  two  million  and  a  half  of  dollars.  The  char- 
ter provided  that  the  subscription  to  the  capital 
stock  might  be  paid  **  in  such  installments,  in 
such  manner  and  in  such  property,  real  and 
personal,"  as  a  majority  d  the  oorporators 
might  determine,  and  that  the  stockholders 
should  not  be  liable  for  any  loss,  or  damages, 
or  be  responsible  beyond  the  assets  of  the  Com- 
pany. 

Previously  to  the  charter,  the  corporators 
had  been  engaged  in  mining  operations,  con- 
ducting their  business  under  the  name  and  title 
which  they  took  as  a  Corporation.  Upon  ob- 
taining  the  charter,  the  capital  stock  was  paid 
by  the  property  of  the  former  association, 
which  was  estmiated  to  be  of  the  value  of 
1100,000,  the  shares  beinff  divided  among  the 
stockholders  in  x»ropordon  to  thefar  respective 
interests  in  the  property.  Each  stockholder 
placed  his  estimate  upon  the  property;  and  the 
average  estimate  amounted  to  |187,600.  This 
sum  they  reduced  to  |100,000,  inasmuch  as 
the  capital  stock  was  to  be  of  that  amount. 

The  plaintiff  contends,  and  it  is  the  principal 
basis  of  his  suit,  that  the  valuation  thus  put 

Xn  the  property  was  illegally  and  fraud- 
itly  made  at  an  amount  fw  above  its  actual 
value;  averring  that  the  property  consisted 
only  of  a  macmne  for  crushing  ores,  the  right 
to  use  a  patent  called  the  Crosby  process,  and 
the  charter  of  the  proposed  organiaation;  that 
the  articles  had  no  market  or  actual  value  and, 
therefore,  that  the  capital  stock  issued  thereon 
was  not  fully  paid,  or  paid  to  any  substantial 
extent,  and  that  the  holders  thereof  were  still 
liable  to  the  Corporation  and  its  creditors  for 
the  unpaid  subsenption. 

If  it  were  proved  that  actual  fraud  was  com- 
mitted in  the  payment  of  the  stook,  and  that 
the  complainant  had  given  credit  to  the  Com- 
pany  from  a  belief  that  its  stock  was  folly  paid, 
there  would  undoubtedly  be  substantial  ground 
for  the  relief  asked.  But  where  the  charter 
authorizes  capital  stock  to  be  paid  in  property, 
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tad  Ui6  diar^olden  bonesUy  and  In  good  faith 
pat  in  property  instead  of  money,  in  payment 
of  their  Bubacriptions,  third  piuties  nave  no 
ground  of  complaint.  The  case  is  very  differ- 
ent from  that  in  which  subscriptions  to  stocV 
sre  payable  in  cash,  and  where  only  a  part  of 
the  installments  has  been  paid.  In  that  case 
there  is  still  a  debt  due  to  the  corporation, 
which,  if  it  become  insolvent,  may  be  sequest- 
ered in  equity  by  the  creditors,  as  a  trust  fund 
liable  to  the  payment  of  their  debts,  fiut  where 
foil-paid  stock  is  issued  for  property  received 
there  must  be  actual  fraud  in  the  transaction,  to 
enable  creditors  of  the  corporation  to  ctJl  the 
stockholders  to  account  A  gross  and  obvious 
overvaluation  of  property  would  be  strong  evi- 
dence of  fraud.  Bavnton  v.  Hdieh,  47  ST.  Y. 
885;  Vtm  OaU  v.  Van  Brunt,  82  N.  Y.  585;  Oarr 
V.  LeFsmre,  27  Pa.  418. 

But  the  allegation  of  intentional  and  fraud- 
alent  undervaluation  of  the  property  is  not 
sustained  by  the  evidence.  The  patent  and  the 
machinery  had  been  used  by  the  corporators 
in  their  business  which  was  continued  under 
the  charter.  They  were  immediately  service- 
able, and  therefore  had  to  the  Company  a  pres- 
ent value.  The  corporators  may  have  placed 
too  high  an  estimate  upon  the  property,  but  the 
court  below  finds  that  its  valuation  wss  honest- 
ly and  fairlv  made;  and  there  is  only  one  item, 
the  value  of  the  chartered  privileges,  which  is  at 
all  liable  to  any  legal  objection.  But  if  that 
were  deducted,  the  remaining  amount  would 
be  so  near  to  the  aggregate  capital  that  no  Im- 
plication could  be  raised  against  the  entire 
good  faith  of  the  parties  to  the  transaction. 

In  May,  1874,  the  Company  increased  its 
stock,  as  it  was  authorized  to  do  by  its  char- 
ter, to  11,000,000  or  10,000  shares  of  $100 
(«ch.  Tliis  increase  was  made  pursuant  to 
Ml  agreement  with  one  Howes,  by  which 
the  Company  was  to  give  him  2,000  shares 
of  the  increased  stock  for  certain  lands  pur- 
diased  from  him.  Of  the  balance  of  the  in- 
creased shares,  4.000  were  divided  among  the 
holders  of  the  origina]  stock  upon  the  return 
and  deliveiy  to  the  Company  of  the  original 
certificates:  they  thus  receiving  four  sluures  of 
tiie  increased  capital  stock  for  one  of  the  orig- 
faial  shares  returned.  The  other  4,000  shares 
were  retained  by  the  Company.  The  land  pur- 
chased was  subject  to  three  mor^ges,  of 
which  the  plahitiff  held  the  third;  and  the 
agreement  was  that,  under  the  first  mortgage, 
a  sale  should  be  made  of  the  proper^,  and  that 
mortgages  for  a  like  amount  should  oe  given  to 
Oie  parties  according  to  their  several  and  re- 
move amounts,  and  in  their  respective  posi- 
tkms  and  priorities. 

The  phuntiff  was  to  be  placed  by  the  Com- 
pany, after  the  release  of  his  mortgage,  in  the 
same  position.  Accordingly  he  made  a  deed  to 
H  of  aU  his  interest  and  title  under  the  mort- 
gage held  hv  him,  the  trustee  Joining  with 
aim,  in  whidi  deed  the  agreement  was  recited. 
The  Company  thereupon  gave  him  its  mort- 
gage upon  the  same  and  omer  property,  which 
was  payable  in  installments.  The  plaintiff  also 
received  at  the  same  time  an  accepted  dra't  of 
Howes'  on  the  Company  for  $1,000.  When  the 
first  installment  on  the  mortgage  became  due, 
the  Company  being  unable  to  pay  it,  he  took 
tts  draft  for  the  amount,  $8,000,  payable  in  De- 
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oember  following.  It  is  upon  these  drafts  that 
the  Judgment  was  recovered  in  the  Court  of 
Common  Pleas  of  Philadelphia,  which  is  the 
foundation  of  the  present  suit  It  is  in  evi- 
dence that  the  plaintiff  was  fully  aware,  at  the 
time,  of  the  increase  in  the  stock  of  the  Com- 
pany, and  of  its  object.  Six  months  after- 
wanls  the  increase  was  canceled,  the  outstand* 
ing  shares  were  called  in,  and  the  capital  stock 
reduced  to  its  original  limit  of  $100,000.  Noth- 
ing was  done  after  the  increase  to  enlarge  the 
liabilities  of  the  Company.  The  draft  of 
Howes  was  passed  to  the  plaintiff  and  received 
by  him  at  the  time  the  agreement  was  carried 
out  upon  which  the  increase  of  the  stock  was 
made;  and  the  draft  for  $8,000  was  for  an  in- 
stallment upon  the  mortgage  then  executed. 
The  plaintiff  had  placed  no  reliance  upon  the 
supposed  paid-up  capital  of  the  Company  on 
the  increased  shares,  and  therefore  has  no 
cause  of  complaint  by  reason  of  their  subse- 
quent recall.  Had  a  new  indebtedness  been 
created  by  the  Company  after  the  issue  of  the 
stock  and  before  its  recall,  a  different  question 
would  have  arisen.  The  creditor  in  that  case, 
reiving  on  the  faith  of  the  stock  being  fully 
paid,  might  have  insisted  upon  its  full  pay- 
ment. Sut  no  such  new  indebtedness  was  cre- 
ated, and  we  think,  therefore,  that  the  stock- 
holders cannot  be  called  upon,  at  the  suit  of  the 
plaintiff,  to  i>ay  in  the  amount  of  the  stock, 
which,  though  issued,  was  soon  afterwards  r^ 
called  and  canceled. 

Judgment  ctfRrmed, 

True  copy.   Ttest:  __ 

James  H.  MoKenney,  Cterk,  Sup.  Court,  U.  S. 


FREDERICK  M.  EER,  Plff.  in  Err., 

e. 

PEOPLE  OF  THE  STATE  OF  ILLINOIS. 

OSeea  a  Beporter*s6d.  48M45w) 

International  and  erimindl  law-indictment  in 
etate  court  ^defendant  kidnaped  in  Peru-^ 
plea  (^  violation  of  extradition  treatjf— error 
lie$  to  this  court— ^no  relitf— treaty  doee  not 
guaranty  aeylum-^remedy  againet  tretpaeeer 
^-dtfenee  offofnMe  Mra/ntfer  iniojurieaietion 
i$  matter  for  etate  court. 

*\,  A  plea  to&o  IndlctmoDt  In  ft  etfit^  court,  thai 
tho  defend  But  has  boen  Ijroiifrlit  from  n  foreign 


CouDtiy  to  thlfl  cf>untTy  by  prrtp<?^rtin^  wtil6h  are 
latto 

\\\\ ......  ,  ,  -_ 

pU^  fe  denied,  on  whioh'thia  eoiirt  cau  revltiw,  by 


a  vli3la£lon  of  a  tt^sxtj  between  that  country  and 
tbo  Unif^^  States^  and  whlcb  Art*  f fjrbidtl<?n  Tijtbai 
tr<  jit  y ,  ratscje  i^  q  uos  v  lo  n ,  if  the  rli^h  t  aflBtirtoi  by  the 


wHt  of  error*  the  Judi^iiient  oi  the  Ptiite  coiirt, 

2,  But  where  tho  priBtJoer  bae  Xyi^n  lddDni)ed  in 
the  foreign  comitry,  nnd  brought  by  forc^»  ei gainst 
hi?  will,  with  in  tb©  Jiirii^dictton  of  the  State  whose 
taw  he  >ias  violated,  with  no  reforcnoe  tJO  the  dxtrs»- 
ditioji  tnyity,  thoujrh  ooeesdnteil,  and  no  pn)oeed- 
Inif  or  rtttempt  to  proceed  uivJer  th*i  treaty,  this 
court  cam  give  no  tivll^f,  forthcs"  faeta^do  DOt  ea- 
tabll*ih  any  rlirht  unfier  the  CottftitufJon,  or  laws, 
or  tretitii^  of  tbtJ  HtnitfiiJ  ^tatea, 

3.  Tlic  treaties  of  o itxudltion  to  whloh  the  United 
States  are  parties  do  not  guaranty  a  fugritive  from 
the  Justice  of  one  of  the  oountries  an  asylum  In  the 
other.  They  do  not  give  such  person  any  greater 
or  more  saored  right  of  asylum  than  he  had  oefore. 
They  only  make  provision  that  for  certain  crimes 
be  snail  be  deprived  of  that  asylum  and  surrendered 

*Head  notes  by  Mr.  Juettu  Mzleab. 
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to  jufitJoG]  snd  Uie?  preflcribe  tlie  mode  Id  wbloh 
tbisHballbfl  done. 

4.  Tbe  treepaffi  of  a  11diiaper«  uuautboiized  by 
either  of  the  govern  mentB,  aud  not  profeflBlmr  to 
net  uDd«r  autbtjrity  of  eltber,  Ib  not  a  caw  proviilod 
for  iTi  tbo  treaty,  &ad  the  retneity  le  by  a  proceed- 
ing a^akifii;  btm  by  tb©  government  wboee  law  he 
violate*,  or  by  the  party  Injured,  .^     j, 

5.  How  farfiiiob  foreibJe  trniisfer  of  the  defeaa- 
mnt,  flo  m  to  brlntr  bim  witbin  the  Jurisdiction  ot 
the  ^tat^  where  tb©  offence  was  committed*  may  be 
Bet  np  flpralnflt  the  riirht  to  try  him,  la  the  province 
of  tbestAto  oourt  to  div^ldP,  and  presents  no  qu na- 
tion In  which  ihia  <^urt  can  review  ite  decision. 

[No.  849.] 
Argued  April  £6, 1886,      Decided  Dee.  6, 1886. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  IlliDois.    Affirmed. 

The  history  ana  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Meexre.  G.  Stuart  Beattie  and  Bdmt 
Eeroey,  for  plaintiff  in  error: 

When  the  Cfeneral  Government  has  provided, 
by  a  positive  law,  the  mode  and  conditions 
upon  which  the  authorities  of  the  State  shall 
reu^  into  a  foreign  country  to  procure  the 
presence  of  an  accused  person  in  its  courts,  can 
ttie  conditions  of  that  positive  law  be  evaded, 
and  the  State  obtain  the  benefit  of  such  eva- 
sion? 

This  treaty  is  a  law  to  be  enforced  by  the 
courts, — not  simplv  an  intefnational  compact, 
to  be  obeyed  or  waived  at  pleasure  by  the  con- 
tracting parties.  Every  trea^is  a  law  "when- 
ever it  operates  of  itself  without  the  aid  of  leg- 
idative  provisions." 

Foster  v.  NeUeon,  2  Pet.  814  (37  U.  S.  bk.  7,  L. 
ad.  485);  Oom.Y.Hawe8,  18  Bush,  700;  Bland- 
ford  V.  State,  10  Tex.  Ct.  App.  627, 835;  State  v. 
Vanderpool,  89  Ohio,  278;  U.  8.  v.  Watte,  14 
Fed.  Rep.  180;  Bob  parte  Ilibbe,  96  Fed.  Rep. 
481. 

There  is  no  rule  of  oomi^  or  international 
law  regarding  foreign  extradition,  so  far  as  the 
United  States  is  concerned. 

U.  S.r.  Watfe,  eupra;  6  Ope.  Attys.  Gen.  481. 

The  rule  that  an  offender  against  the  lustioe 
of  his  country  gets  no  rights  by  flight,  has  no 
application  to  a  claim  of  ''rishtof  asylum,"  ao 
quired  by  reason  of  a  federal  treaty  with  a  for 
eign  country.  Such  ridit  of  asylum  exists  by 
virtue  of  the  treaty,  and  not  by  reason  of  the 
flight.  It  is  a  personal  right  wnich  the  accused 
may  set  up  in  the  courts  of  this  country  to  bar 
a  trial  which  would  evade  or  obstruct  it.  The 
rights  of  the  State  over  the  accused  are  con- 
trolled by  the  terms  of  the  trea^.  See  the  au- 
thorities first  above  cited. 

Under  the  treaty,  a  fugitive  cannot,  under 
any  circumstances,  be  taken  out  of  Peru,  to  be 
tried  in  the  United  States,  for  any  other  crimes 
than  those  named. 

Blandford  v«  State,  State  ▼.  Vanderpoci,  and 
U.  S.  V.  Watte,  supra. 

Meesre.  Geo.  aant«  Atty-Gfen.  cf  Illinois^ 
P.  S.  Gh*oaaciip  and  Leonard  Swett,  for  de- 
fendants in  error* 

It  is  well  settled  that  the  Jurisdiction  of  the 
trial  court  cannot  be  affected  by  the  circum- 
stances of  the  capture. 

Exparte  SeoU,9  Bam.  Ss  C.  446;  State  ▼. 
Smith,  1  Bafley  (8.C.)  Law,  288:  StaU  r.Brewe- 
ter,  7  Vt.  118;  IW«  Case,  18  Pa.  87;  State  v. 
Boss,  21  Iowa,  467;  U.  S.  ▼.  OiJAMff,  8  Blatchf . 
181;  U.  8.  ▼.  Lawrenee,  18  Blatchf.  295;  Adri- 
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ance  v.  Lagraee,  59  N.  Y.  110;  Bse  parte  Chvp- 
2a9M{,26Tex.888. 

The  treaty  contains  no  implied  stipulation 
that  a  fugitive  shaU  not  be  put  to  trial  for  any 
offense  tmless  his  capture  has  been  effected  un- 
der the  authority  and  forms  of  the  treaty.  It 
is  a  contract  solely  between  nations,  ana  doea 
not  confer  upon  the  fugitive  any  right  of  im- 
munity whidi  is  enforceable  by  the  judiciary. 

See  Head  Money  Cases,  112  U.  8.  598(Bk.  28, 
L.  ed.  803);  SiaU  v.  Stanton,  6  Wall.  50  (18: 721); 
Luther  v.  Borden,  7  How.  1  (12:  581);  Eennett 
V.  CHambere,  14  How.  38  (14:  816);  Oherokr* 
Nation  V.  Ga.  5  Pet  1  (8: 25). 

No  question  under  the  treaty  arises  in  this 
case.  If  the  captors  of  the  fugitive  acted  out- 
side of  its  authority,  they  were  at  most  only 
guilty  of  a  tort  upon  his  personal  rights.  Bv 
fhe  treaty  the  United  States  does  not  guarantee 
that  its  private  citizens  will  not  be  guilty  ol 
offenses  against  the  municipal  law  of  Peru. 
Neither  does  the  United  States  promise  that  the 
arm  of  our  law  shall  not  be  laid  upon  its  of- 
fenders until  the  private  wrongs  of  the  offender 
have  all  been  righted. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court. 

This  case  is  brought  here  by  a  writ  of  error 
to  the  Supreme  Oourt  of  the  State  of  IllinoiB. 
The  plaintiff  in  error,  Frederick  M.  Kor,  was 
indicted,  tried  and  convicted  in  the  Criminal 
Court  of  Cook  County,  in  that  State,  for  lar- 
ceny. The  indictment  also  included  charges  of 
embezzlement.  During  the  proceedings  con- 
nected with  the  trial  the  defendant  presented  a 
plea  in  abatement,  which,  on  demurrer,  was 
overruled;  and  the  defendant  refusing  to  plead 
further,  a  plea  of  not  guilty'  was  entered  for 
him,  according  to  the  statute  of  that  State,  by 
order  of  the  court,  on  which  the  trial  and  con-  [438] 
viction  took  place. 

The  substance  of  the  pleain  abatement,  which 
is  a  very  long  one,  is  that  the  defendant,  being 
in  the  City  of  IJmtL,  in  Pern,  after  the  offenses 
were  charged  to  have  been  committed,  was  in 
fact  kidlnaped  and  brought  to  this  country 
agidnst  his  will.  HIb  statement  is  that,  appli- 
cation bavins  been  made  by  the  parties  who 
were  inlured.  Governor  Hamilton,  of  nihioia, 
made  his  requisition,  in  writing,  to  the  Secre- 
tary of  State  of  the  United  States,  for  a  warrant 
requesting  the  extradition  of  the  defendant,  by 
the  Executive  of  the  Republic  of  Peru,  from 
that  country  to  Cook  County;  that,  on  the  first 
day  of  liarch.  1883,  the  President  of  the  United 
States  issued  his  warrant,  in  due  form,  directed 
to  Henry  G.  Julian,  as  messenger,  to  receive 
the  defendant  from  the  authorities  of  Peru,  upon 
a  charee  of  larceny,  in  compliance  with  the 
Treaty  Detween  the  United  States  and  Peru  on 
that  subject;  that  the  said  Julian,  haviiig  the 
necessary  papers  with  him,  arrived  in  lama, 
but,  witnout  presenting  them  to  any  officer  of 
the  Peruvian  Government,  or  makmg  any  de- 
mand on  that  government  for  the  surrender  of 
Sier,  forcibly  and  with  violence  arrested  him, 
placed  him  on  board  the  United  States  vessel 
Essex,  in  the  Harbor  of  Callao,  kept  him  a  close 
prisoner  until  the  arrival  of  that  vessel  at  Hon- 
olulu, where,  after  some  detention,  he  waa 
transferred  in  the  same  forcible  maimer  on  board 
another  vessel;  to  wit.  The  City  of  Sydney,  in 
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which  he  was  carried  a  priaoner  to  SanFranda- 
00^  in  the  State  of  California.  The  plea  then 
states  that,  before  his  arriyal  in  that  city,  Got- 
emor  Hamilton  had  made  a  requisition  on  the 
Goyemor  of  California,  under  the  laws  and  Con- 
stitution of  the  United  States,  for  the  delivery  up 
of  the  defendant,  as  a  f ujritiye  from  Juraoe. 
who  had  escaped  to  that  State,  on  account  of 
the  same  offenses  charged  in  the  requisition  on 
Pern  and  in  the  indictment  in  this  case.  This 
requisition  arrived,  as  the  plea  states,  and  was 
presented  to  the  Goveraor  of  Calif omia,  who 
made  his  order  for  the  surrender  of  the  defend- 
ant to  the  person  appointed  by  the  Gk>yemor  of 
minois;  namely,  one  l^rank  Warner,  on  the  35th 
day  of  June,  1888.  *  The  defendant  arrived  in 
the  City  of  San  Francisco  on  the  9th  day  of 
July  thereafter^nd  was  immediately  placed  in 
r4S91  ^  custody  of  Warner,  under  the  order  of  the 
L  1  Governor  of  California,  and,  still  a  prisoner, 
was  transferred  by  him  to  Cook  Coun^,  where 
the  process  of  the  criminal  court  was  served 
apon  him,  and  he  was  held  to  answer  the  indict- 
ment already^  mentioned. 

The  plea  is  very  full  of  averments  that  the 
defendant  protested,  and  was  refused  any  op- 
portunity whatever,  from  the  time  of  his  arrest 
m  Lima  until  he  was  delivered  over  to  the  au- 
tliorities  of  Cook  County,  of  communicating 
with  any  person  or  seeking  any  advice  or  assist- 
ance in  regard  to  procuring  his  release  by  legal 
process  or  otherwise;  and  he  alleges  that  this 
proceeding  is  a  violation  of  the  provisions  of 
the  Treaty  between  the  United  States  and  Peru, 
oegotiated  in  1870,  which  was  finally  ratified  by 
die  two  governments  and  prochumedby  the 
President  of  the  United  States,  July  27, 1874. 
18  Stat  at  L.  pt  8,  p.  719. 

The  Judgment  of  the  Criminal  Court  of  Cook 
County,  luinois,  was  carried  by  writ  of  error 
to  the  Supreme  Court  of  that  State,  and  there 
aiDrmed,  to  which  judement  the  present  writ 
of  error  is  directed.  The  assignments  of  error 
made  here  are  as  follows: 

"first  That  said  Supreme  Court  of  Illinois 
erred  in  afflrminff  the  judgment  of  said  Crimi- 
nal Court  of  Co(»  County,  sustaining  the  de- 
murrer to  plaintiff  in  erroi^s  plea  to  me  Juris- 
diction of  said  criminal  court. 

"Second.  That  said  Supreme  Court  of  IIU- 
nois  erred  in  its  ludCTient  aforesaid,  in  failing 
to  enforce  the  full  faith  and  credit  of  the  Federu 
Treaty  with  the  Republic  of  Peru,  invoked  by 
pUdnnfl  in  error  in  his  said  plea  to  the  Jurisdio- 
don  of  said  criminal  oourt.'^ 

The  grounds  upon  which  the  lurisdiction  of 
this  court  is  invoked  may  be  said  to  be  three, 
though  from  the  briefs  and  arguments  of  coun- 
sel it  is  doubtful  whether,  in  point  offset,  more 
than  one  is  relied  upon.  It  is  contended  in  sev- 
eral places  in  the  brief  that  the  proceeding  in 
the  arrest  in  Peru,  and  the  extradiUon  and  de- 
livery to  the  authorities  of  Cook  County,  were 
not  "due  process  of  law,"  and  we  may  suppose, 
4101  although  it  is  not  so  alleged,  that  this  reference 
*  b  to  that  dause  of  article  XIY  of  the  Amend- 
ments to  the  Constitution  of  the  United  States 
which  declares  that  no  State  shall  deprive  any 
person  of  life,  liberty,  or  property  "without  due 
process  of  Uw."  The  "due  process  of  law" 
here  goaiantied  is  complied  wiUi  whe^  the  party 
is  regularly  indicted  by  the  proper  grand  Jury 
b  the  stateooort,  has  a  trial  according  to  the 
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forms  and  modes  prescribed  for  sndi  trials,  aud 
when,  in  that  trial  and  proceedings^  he  Is  de- 
prived of  no  rights  to  which  he  u  lawfully 
entitled.  We  do  not  intend  to  say  that  fliers 
may  not  be  proceedings  previous  to  the  trial,  in 
regard  to  which  the  prisoner  could  invoke  in 
some  manner  the  provisions  of  this  clause  of  the 
Constitution;  but  for  mere  irregularities  in  the 
manner  in  which  he  may  be  brought  into  the 
custody  of  the  law,  we  do  not  think  he  is  en- 
titled tossy  that  he  should  not  he  tried  at  all 
for  the  crime  with  which  he  is  charged  in  a 
regular  indictment  He  may  be  nn&SM  for  a 
very  heinous  offense  by  persons  without  any 
warrant,  or  without  any  previous  complaint, 
and  brought  before  a  proper  officer,  and  this 
may  be  in  some  sense  said  to  be  "without  due 
process  of  law. "  But  it  would  hardly  be  daimed 
that  after  the  case  had  been  investiffated,  andthp 
defendant  held  by  the  proper  authorities  to  an- 
swer for  the  crime,  he  could  plead  that  he  was 
first  arrested  "without  due  process  of  law." 
So  here,  when  found  within  the  Jurisdiction  of 
the  State  of  Illinois  and  liable  to  answer  for  a 
crime  against  the  laws  o?  that  State,  unless 
there  was  some  positive  provision  of  the  Consti- 
tution or  of  the  laws  of  this  country  violated  in 
bringing  him  into  court,  it  ia  not  easy  to  see  how 
he  can  say  that  he  is  there  "without  due  proc- 
ess of  law,"  within  the  meaning  of  the  consti- 
tutionid  provision. 

So,  also,  the  objection  is  made  that  the  pro- 
ceedings between  the  authorities  of  the  State  of 
Illinois  and  those  of  the  State  of  California  were 
not  in  accordance  with  the  Act  of  Congress  on 
that  subject,  and  especially  that,  at  the  time  the 
papers  and  warrants  were  issued  from  the  Oov- 
emors  of  California  and  Illinois,  the  defendant 
was  not  within  the  State  of  California  and  was 
not  there  a  fugitive  from  lustice.  This  argu- 
ment is  not  much  pressed  by  counsel,  and  was 
scarcely  noticed  in  the  Supreme  Court  of  Illi- 
nois; but  the  effort  here  ia  to  connect  it  as  a  part 
of  the  continued  trespass  and  violation  of  law 
which  accompanied  the  transfer  from  Peru  to 
IllinoiB.  It  is  sufficient  to  say,  in  regard  to  that 
part  of  this  case,  that  when  the  Qovemor  of  one 
State  voluntarily  surrenders  afugitive  from  the 
Justice  of  another  State  to  answer  for  his  alleged 
offenses,  it  is  hardly  a  proper  subject  of  inquiry 
on  the  trial  of  the  case  to  examine  into  the  de- 
tails of  the  proceedings  by  which  the  demand 
was  made  by  the  one  State  and  the  manner  in 
which  it  was  responded  to  by  the  other.  The 
case  does  not  stsind,  when  the  party  is  in  court 
and  required  to  plead  to  an  indictment,  as  it 
would  have  stood^ipon  a  writ  of  /labeoi  corpus 
in  California,  or  in  any  of  the  States  through 
which  he  was  carried  m  the  progress  of  his  ex- 
tradition, to  test  the  authority  by  which  he  was 
held;  and  we  can  see  in  the  mere  fact  that  the 
papers  under  which  he  was  taken  into  custody 
m  California  were  prepared  and  ready  for  him. 
on  his  arrival  from  Peru,  no  sufficient  reason 
for  an  abatement  of  the  indictment  against  him. 
In  Cook  County,  or  why  he  should  be  dis- 
charged from  custody  without  a  trial. 

But  the  main  proposition  insisted  on  by  coun- 
sel for  plaintiff  in  error  in  this  court  is  that  by 
virtue  of  the  Treaty  of  Extradition  with  Pent 
the  defendant  acquired  by  his  residence  in  that, 
country  a  right  of  asylum;  a  right  to  be  free 
from  molestation  for  the  crime  cominitted  in 
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Illinois;  a  poritiTe  ri^t  in  him  that  he  shotild 
only  be  forcibly  removed  from  Peru  to  the 
State  of  Illinois  In  accordance  with  the  provis- 
ions of  the  treaty;  and  that  this  right  is  one 
which  he  can  assert  in  the  courts  of  the  United 
8tat«  in  all  cases,  whether  the  removal  took 
place  under  proceedings  sanctioned  by  the 
treaty,  or  mider  prooeedmgs  which  were  in  total 
disregard  of  that  treaty  amounting  to  an  unlaw- 
ful and  unauthorized  kidnaping. 

This  view  of  the  subject  is  presented  in  vari- 
ous forms  and  repeated  in  various  shapes,  in 
the  argument  of  counsel.     The  fact  that  this 

fuestion  was  raised  in  the  Buprcme  Ck>urt  of 
Ilinols  may  be  said  to  confer  jurisdiction  on 
this  court,  because,  in  making  this  claim,  the 
defendant  asserted  a  right  under  a  Treaty  of  the 
United  States,  and,  whether  the  assertion  was 
TAAfti  ^^^^  founded  or  not,  this  court  has  jurisdiction 
l**»J  to  decide  it;  and  we  proceed  to  inquire  into  it. 
There  to  no  language  in  this  treaty,  or  in  any 
other  treaty  made  by  this  country  on  the  sub- 
ject of  extradition,  of  which  we  are  aware, 
which  says  in  terms  that  a  party  fleeing  from 
the  United  States  to  escaple  punishment  for 
crime  becomes  thereby  entitled  to  an  asylum  in 
the  country  to  which  he  has  fled;  indeed,  the 
absurdity  of  such  a  proposition  would  at  once 
prevent  the  making  of  a  treaty  of  that  kincQ It 
will  not  be  for  a  moment  contended  that  me 
Government  of  Peru  could  not  have  ordered 
Eer  out  of  the  country  on  his  arrival,  or  at  any 
period  of  his  residence  there.  If  this  could  tie 
done,  what  becomes  of  his  right  of  asylum? 

Nor  can  it  be  doubted  that  the  Government 
of  Peru  could  of  its  own  accord,  without  any 
demand  from  the  United  States,  have  surren- 
dered Eer  to  an  agent  of  the  State  of  Illinois, 
and  that  such  surrender  would  have  been  valid 
within  the  dominions  of  Peru.  It  is  idle,  there- 
fore, to  claim  that,  either  by  express  terms  or 
by  implication,  there  is  given  to  a  fugitive  from 
justice  in  one  of  these  countries  any  right  to 
remain  and  reside  in  the  other;  and  if  the  right 
of  asylum  means  anything  it  must  mean  thto. 
The  right  of  the  €k)vernment  of  Peru  volunta- 
rily to  give  a  partr  in  Eer's  condition  an  asylum 
in  that  country  is  qtdte  a  different  thing  from 
the  right  in  him  to  demand  and  insist  upon  se- 
curity in  such  an  asylum.  The  treaty,  so  far 
as  it  regulates  the  right  of  asvlum  at  all,  to  ui- 
tended  to  Umit  thto  right  in  tne  case  of  one  who 
to  proved  to  be  a  criminal  fleeing  from  justice, 
so  that,  on  proper  demand  and  proceedings  had 
therein,  the  government  of  the  country  of  the 
asylum  shall  deliver  him  up  to  the  country 
where  the  crime  was  committed.  And  to  this 
extent,  and  to  thto  alone,  the  treaty  does  regu- 
late or  impose  a  restriction  upon  the  riffht  of 
the  government  of  the  country  of  the  asylum  to 
protect  the  criminal  from  removal  therefromj 
In  the  case  before  us,  the  plea  shows  Uiat  al- 
though Julian  went  to  Peru  with  the  neces- 
sary papers  to  procure  the  extradition  of  Eer 
unoer  the  treaty,  those  papers  remained  in  hto 
pocket  and  were  never  brought  to  light  in 
Peru;  that  no  steps  were  taken  under  them: 
£443]  and  that  Julian,  in  seizing  upon  the  person  of 
Eer  and  carrying  him  out  of  the  territoiy  of 
Peru  into  the  United  States,  did  not  act  nor 
profess  to  act  under  the  treaty.  In  fact,  that 
treaty  was  not  called  into  operation,  was  not 
relied  upon,  was  not  made  tne  pretext  of  ar- 
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rest,  and  the  facts  show  that  it  was  a  clear  case 
of  kidnaping  within  the  dominions  of  Peru, 
without  any  pretense  of  authority  under  the 
treaty  or  from  the  Government  of  the  United 
States. 

In  the  case  of  United  Stain  v.  Ratucher, 
{po9t,43S]  just  decided,  and  considered  with 
thto,  the  effect  of  extradition  proceedings  un- 
der a  treaty  was  very  fully  considered;  and  it 
was  there  held  that,  when  a  party  was  duly 
surrendered,  by  proper  proceedings,  under  the 
Treaty  of  1842  with  Great  Britain,  he  came  to 
this  country  clothed  with  the  protection  which 
the  nature  of  such  proceedings  and  the  true 
construction  of  the  treaty  gave  him.  One  of 
the  rights  with  which  he  was  thus  clothed, 
both  in  regard  to  himself  and  in  good  faith  to 
the  country  which  had  sent  him  here,  was 
that  he  should  be  tried  for  no  other  offense 
than  the  one  for  which  he  was  delivered  under 
the  extradition  proceedings.  If  Eer  had  been 
brought  to  thto  country  by  proceedings  under 
the  Treaty  of  1870-74  with  Peru,  it  seems  prob- 
able, from  the  statement  of  the  case  in  the  rec- 
ord, that  he  might  have  successfully  pleaded 
that  he  was  extradited  for  larceny  and  con- 
victed by  the  verdict  of  a  jury  of  embezzle- 
ment; for  the  statement  in  the  plea  to  that  the 
demand  made  by  the  President  of  the  United 
States,  if  it  had  been  put  in  operation,  was  for 
an  extradition  for  larceny,  although  some-forms 
of  embezzlement  are  mentioned  in  the  treaty  as 
subjects  of  extradition.  But  it  to  quite  a  dif- 
ferent case  when  the  plaintiff  in  error  comes  to 
this  country  in  the  manner  in  which  he  was 
brought  here,  clothed  with  no  rights  which  a 
procSsding  under  the  treaty  ooula  have  given 
him,  and  no  duty  which  thto  country  owes  to 
Peru  or  to  him  under  the  treaty. 

We  think  it  very  dear,  therefore,  that  in 
invoking  the  jurisdiction  of  thto  oourt,upon  the 
ground  that  the  prisoner  was  denied  a  right 
conferred  upon  him  by  a  treaty  of  the  United 
States,  he  has  failed  to  establtoh  the  existence 
of  any  such  right. 

The  question  of  how  far  hto  forcible  seizure 
in  another  country,  and  transfer  by  violence, 
force  or  fraud  to  thto  country,  could  be  made 
available  to  restot  trial  in  the  state  court,  for 
the  offense  now  charged  upon  him  to  one 
which  we  do  not  feel  called  upon  to  decide,  for 
in  that  transaction  we  do  not  see  that  the  Con- 
stitution, or  laws,  or  treaties,  of  the  United 
States  guarantee  him  any  protection.  There 
are  authorities  of  the  highest  respectability 
which  hold  that  such  forcible  abduction  to  no 
sufficient  reason  why  the  party  should  not  an- 
swer when  brought  within  the  jurisdiction  of 
the  court  which  has  the  right  to  try  him  for  such 
an  offense,  and  presents  no  valia  objection  to 
hto  trial  in  such  court  Among  the  authorities 
which  support  the  proposition  are  the  follow- 
ing: Bx  parte  Scott,  9  Bam.  &  C.  446  (1829); 
Lopez  d  SaUler'i  Gam,  1  Dearsly  &  B.  G.  C.  525; 
State  V.  Smith,  1  Bailey  (S.  0.)  Law,  288  (1829); 
State  V.  Brewster,  7  Vt.  118(1835);  Daio'a  Gate, 
18  Pa.  87  (1851);  State  v.  Boss,  21  Iowa,  407 
(186«);  Th£  Richmond  y,  U.  S.  9  Cranch,  102. 

However  this  may  be,  the  dectoion  of  that 
question  to  as  much  within  the  province  of  the 
state  court  as  a  question  of  common  law,  or  of 
the  law  of  nations,  of  which  that  court  to 
bound  to  take  notice,  as  it  to  of  the  courts  of 
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the  United  States.  And  though  we  might  or 
might  not  differ  with  the  lillDols  court  on  that 
mhiect,  it  is  one  in  which  we  have  no  right  to 
review  their  decision. 

It  must  he  remembered  that  this  view  of  the 
■object  does  not  leave  the  prisoner  or  the  Gov- 
ernment of  Peru  without  remedy  for  his  unau- 
thorized  seizure  within  its  territory.  Even 
this  treaty  with  that  country  provides  for  the 
extradition  of  persons  cliarged  with  kidnap- 
ing, and  on  demasd  from  Peru,  Julian,  the 
pi^y  who  is  guilty  of  it,  could  be  surrendered 
and  tried  in  its  courts  for  this  violation  of  its 
laws.  The  party  himself  would  probabl  v  not 
be  without  redress,  for  be  could  sue  Jullui  in 
an  action  of  trespass  and  false  imprisonment, 
tnd  the  facts  set  out  in  the  plea  would  without 
doubt  sustain  the  action.  Whether  he  oould 
recover  a  sum  sufficient  to  Justify  the  action 
would  probably  depend  upon  moral  aspects  of 
the  case,  which  we  cannot  here  consider. 

ITtf  muii  thertfore  hcUd  that,  to  fa/r  as  any 
quaticn  in  which  this  court  can  revise  the  Judo- 
ment  <f  the  Supreme  OouH  afths  State  cflm- 
note  iepreeented  to  ua,  theju^meni  mmetoe  of- 
fnned^ 
^  Tme  copy.  Test: 

James  H.  MoKenneTf  dark,  8fq;».  Oourfc,  U.  8. 
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THLLIAM  RAUSCHER. 
<8ee&  a  Beporter'B  ed.  407-4880 

Sttradition — in  absence  nf  friM^,  rests  en  com- 
itjf,  not  obligation — n^tiation  for,  must  be 
by  Federal  Oowrnment—Ashburton  Treaty^ 
eztradiied  person  can  be  tried  only  for  crime 
spedjied  in  demand  for  surrender, 

*L  Apart  from  the  provletons  of  treaties  on  the 
SDbJeot,  there  exists  no  well  defined  obliiration  on 
one  independent  nation  to  deliver  to  anotber  fugl- 
ttres  from  its  jusUoe :  and  though  suoh  delivery 
has  often  been  made,  ft  was  upon  the  principle  of 
oomity.  The  right  to  demand  It  has  not  been  reo- 
ogDized  as  among  the  duties  of  one  government  to 
anotber  which  reat  upon  established  principles  of 
tntematlODal  lair. 

2.  In  any  question  of  this  kind  whioh  can  arise 
between  this  country  and  a  foreign  nation,  the 
extradition  must  be  negotiated  through  the  i^M- 
«ai  Qovemment,  and  not  by  that  of  a  State, 
though  the  demand  may  be  for  a  crime  committed 
against  the  law  of  that  State. 

liVith  most  of  the  clvflloed  nations  of  the  world 
with  which  we  have  much  mteroourse,  this  matter 
k  regulated  by  tzeaties.  and  the  question  we  are 


BOW  to  decide  arises  under  the  Tratyof  1813  be- 
tween Great  Britain  and  the  United  States,  com- 
monly called  the  Ashbnrton  Treaty. 

The  defendant  In  this  case,  being  charged  with 
murder  on  board  an  American  vessel  on  the  high 
seas,  fled  to  Bngland,  and  was  demanded  of  the 
government  of  that  country,  and  surrendered  on 
this  charge.  The  Circuit  Court  of  the  United  States 
tor  the  &>uthem  DistHot  of  New  YorlE,  in  which 
be  was  tried,  did  not  proceed  against  him  for  mur- 
der, but  for  a  minor  offense  not  moluded  in  the 
treaty  of  extradition ;  and  the  judges  of  that  court 
have  cerdSed  to  this  court  for  its  Judgment  the 
question  whether  this  could  be  dona 

ORilP  court  holds: 

&  That  a  treaty  to  which  the  United  States  Is  a 
party  isalaw  of  the  land,  of  which  aU  courts,  state 
and  national,  are  to  take  judicial  notice,  and  by 
the  provteions  of  which  thi^  are  to  be  governed,  so 
teas  they  are  oapable  of  judicial  enforcement. 

•Head  notes  by  Mr.  JInMss  IfiLunL 
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L  That,  on  a  sound  construction  of  the  treaty 
under  which  the  defendant  was  delivered  to  tarn 
country,  and  under  the  proceedings  by  whldi  this 
was  done,  and  Acts  of  Congress  on  that  subject 

etevised  Statutes,  sections  &372,  5875K  he  cannot 
wfully  be  tried  for  any  offense  other  than  mur* 
der. 

5.  The  treaty,  the  Acts  of  Congress,  and  the  pro- 
ceedings by  which  he  was  extradited,  clothe  nim 
with  the  light  to  exemption  from  trial  for  any 
other  offense,  until  he  has  had  an  opportunity  to 
return  to  the  country  from  which  he  was  taken  for 
the  purpose  alone  of  trial  for  the  offense  specified 
m  the  demand  for  his  surrender.  The  national 
honor  also  requires  that  good  faith  shall  be  kept 
with  the  country  which  surrendered  him. 

6.  The  circumstance  that  the  party  was  convicted 
of  mfllcting  cruel  and  unusual  punishment,  on  the 
same  evidence  which  was  produced  before  the  com- 
mitting magistrate  in  Eugiand,  in  the  extradition 
proceedings  f """^     "   "^ "*^ '" 
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I  for  murder,  doee  not  change  the  prln- 


fNo.  897.1 

Argued  amd  submitted,  March  £,  1886.    De- 
Med  Decomber  6,  1886, 

ON  a  certificate  of  division  in  opinion  be 
tween  the  Judges  of  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
Nevr  York. 
The  case  is  stated  by  the  court. 
Mr,  John  Goode.  Solicitor- Gen.,  for  plaint- 
iff. 

Messrs,  A,  J.  Dittenhotfer  and  Damd  Gerber, 
for  defendant 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  conrt: 

This  case  comes  before  us  on  a  certificate  of 
division  of  opinion  between  the  Judges  holding 
the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York,  arising  after 
verdict  of  guilty  and  before  Judgment,  on  a 
motion  in  arrest  ofludgment. 

The  prisoner,  William  Rauscher,  was  in- 
dicted by  a  grand  Juiy,  for  that,  on  the  9th  day 
of  October,  1884,  on  the  high  seas,  out  of  the 
Inrisdiction  of  any  particular  State  of  the 
United  States,  and  within  the  admiralty  and 
maritime  Jurisdiction  thereof,  he,  the  said 
William  I&uscher,  being  then  and  there  sec- 
ond mate  of  the  ship  J.  F.  Chapman,  unlaw- 
fully made  an  assault  upon  Janssen,  one  of  the 
crew  of  the  vessel  of  wliich  he  was  an  officer, 
and  unlawfully  Inflicted  upon  said  Janssen 
cruel  and  unusual  punishment  This  indict- 
ment was  found  under  section  6847  of  the  Re- 
vised Statutes  of  the  United  States. 

The  statement  of  the  division  of  opinion  be- 
tween the  Judges  is  in  the  following  language: 

"This  cause  coming  on  to  be  heard  at  this 
term,  before  Judgment  upon  the  verdict,  on  a 
motion  in  arrest  of  Judgment,  and  also  on  a 
motion  for  a  new  trial  before  the  two  judges 
above  mentioned,  at  such  hearing  the  follow- 
ing questions  occurred: 

^'First.  The  prisoner  having  been  extradited 
upon  a  charge  of  murder  on  the  high  seas  of 
one  Janssen,  under  section  6889  U.  S.  R.  S., 
bad  the  Circuit  Court  of  the  Southern  District 
of  New  York  Jurisdiction  to  put  him  to  trial 
upon  an  indictment  under  section  5847,  U.  S. 
R  S.,  charging  him  with  cruel  and  unusual 
ptmiflhment  of  the  same  man,  he  being  one  of 
the  crew  of  an  American  vessel  of  which  the 
defendant  was  an  officer,  and  such  punishment 
consisting  of  the  identical  acts  proved  in  the 
extradition  proceedings? 
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''Sooond.  Did  <»r  not  theprlMmer,  under  the 
eztraditkm  tm^  with  Oreat  Britain,  having 
heen  minenderea  upon  a  charge  of  murder, 
aoqi^e  a  ri^t  to  he  exempt  from  prosecution 
upon  the  charge  let  forth  in  the  indictment, 
without  hebg  first  afforded  an  opportunity  to 
return  to  Qreat  Britainr 

"Third.  Was  it  error  on  the  part  of  the  trial 
Judge  to  overrule  a  plea  to  the  Jurisdiction  of 
(4101  the  court  to  ter  the  indictment  under  section 
6847  of  the  United  States  Revised  Statutes, 
charging  the  accnaed  with  cruel  and  unusual 
punishment  of  one  Janssen,  one  of  the  crew  of 
a  vessel  of  which  accoaed  was  an  officer,  it  hav- 
ing heen  established  upon  said  plea  that  the 
accoaed  was  extradited  under  the  Extradition 
Treaty  with  Great  Britain,  upon  the  charge  of 
murder  oi  the  sam«  -TMiasen.  :mder  section  5889 
of  the  United  States  Revisea  Statutes  r 

'Tourth.  Was  tl  error  on  the  part  of  the  trial 
Judge  to  refuse  to  direct  a  verdict  of  acquittal, 
after  it  had  heen  proven  that  the  accused  was 
extradited  under  the  Extradition  Treaty  with 
Great  Britain,  upon  the  charge  of  murder,  it 
also  appearing  that  in  the  proceedings  prelim- 
inary to  the  warrant  of  extradition  the  same 
act  was  investigated,  and  the  same  witnesses 
examined  as  at  the  trial? 

"In  respect  to  each  of  which  questions  the 
JudgM  aforesaid  were  divided  in  opinion. 

"Wherefore,  at  the  same  term,  at  the  re- 
quest of  the  United  States  Attorney,  they  have 
caused  the  points  above  stated  to  be  certified 
under  the  seal  of  this  court,  together  with  a 
oopy  of  the  indictment  and  an  abstract  of  the 
record,  to  the  Supreme  Court  of  the  United 
States  for  final  decision  according  to  law. 
"Wm.  J.  Wallagb. 
"Chas.  L.  Bbnediot." 

The  Treaty  with  Great  Britain,  under  which 
the  defendant  was  surrendered  by  that  govern- 
ment to  ours  upon  a  charge  of  murder,  is  that 
of  August  0, 1842,  styled  "  A  Treaty  to  Settle 
and  Define  the  Boundaries  Between  the  Ter- 
ritories of  the  United  States  and  the  Possessions 
of  Her  Britannic  Majesty  in  North  America,  for 
the  Final  Suppression  of  the  African  Slave 
Trade  and  for  the  Giving  up  of  Criminals, 
FugiUve  from  Justice,  in  Certiun  Cases."  Stat, 
at  L.  Vol.  8,  p.  676. 

With  the  exception  of  this  caption,  the  tenth 
article  of  the  treaty  contains  all  that  relates  to 
the  subject  of  extradition  of  criminals.  That 
article  is  here  copied,  as  follows: 

"  It  is  agreed  that  the  United  States  and  Her 
Britannic  Majesty  shall,  upon  mutual  requisi- 
tions by  them,  or  their  ministers,  officers,  or  au- 
TAi  11  thorities,  respectively  made,  deliver  up  to  Jus- 
i*^^J  tioe  all  persons  who,  being  charged  with  the 
crime  of  murder,  or  assault  with  intent  to  com- 
mit murder,  or  piracy,  or  arson,  or  robbery,  or 
forgery,  or  the  utterance  of  forged  paper,  com- 
mitted within  the  Jurisdiction  of  either,  shall 
seek  an  asylum,  or  shall  be  found,  within  the 
territories  of  the  other:  provided  that  this  shall 
only  be  done  upon  such  evidence  of  criminality 
as,  according  to  the  laws  of  the  place  where  the 
fugitive  or  person  so  charged  shaU  be  found, 
would  Justifv  his  apprehension  and  commit- 
ment for  trial,  if  the  crime  or  offense  had  there 
been  oommitted:  and  the  respective  Judges  and 
other  magistrates  of  the  two  Governments  shall 
ha^e  power.  Jurisdiction,  and  authority,  upon 
4M 


compbdnt  made  uader  oath,  to  Issue  a  ii 
rant  for  the  i^^prehenaioH  of  tiie  fugitive  or  per- 

■    before 


i,  that  he  may  be  brought  before 
such  Judaea  or  other  magistrates,  wspecHveij, 
to  the  end  thai  the  evidence  of  criminality  may 
be  heard  and  considered;  and  if,  on  such  hear- 
ing, the  evidence  be  deemed  suffldent  to  sua- 
taEi  the  charse,  it  shall  be  the  duty  of  the 
eiainining  Juoge  or  magistrate  to  certify  the 
to  t£e  proper  executive  authority,  that  a 


warrant  may  issue  for  the  surrender  of  such 
fugitive." 

JNot  only  haa  the  general  subject  of  the  ex- 
tradition of  persons  diaiged  with  crime  in  one 
country,  who  have  fled  to  and  sought  refuge  in 
another,  been  matter  of  much  consideration  of 
late  years  by  the  executive  departments  and 
statesmen  of  the  governments  of  the  civilized 
portion  of  the  world,  by  various  publicists  and 
writers  on  international  law,  and  by  spedaliata 
on  that  subject,  pB  well  aa  by  the  courts  and 
Judicial  tribunals  of  different  countries,  but  the 
precise  questions  arising  under  tkus  treaty,  aa 
presentea  by  the  certificate  of  the  Judges  in  this 
case,  have  reoentlv  been  very  much  discussed  in 
this  country  and  in  Great  Britain. 

It  is  only  in  modem  times  that  the  nations  of 
the  earth  have  imixMcd  upon  themselves  the 
obligation  of  delivering  these  fugitives  from 
Justice  to  the  States  where  their  crimes  were 
committed,  for  trial  and  punishment.  This  haa 
been  done  generally  by  treaties  made  by  one 
independent  ^vemment  with  another.  JPrior 
to  these  treaties,  and  apart  from  them,  it  may 
be  stated  as  the  general  result  of  the  writers 
uix)n  international  law  that  there  was  no  well 
defined  obligation  on  one  country  to  deliver  up 
such  fugitives  to  another,  and  though  such 
deUverr  was  often  made,  it  was  upon  the  prin- 
ciple of  comity,  and  within  the  aiscretion  of 
the  government  whose  action  was  invoked ;  and 
it  has  never  been  recognized  as  among  those 
obligations  of  one  government  towards  another 
which  rest  upon  established  principles  of  inters 
national  law. 

Whether  in  the  United  States,  in  the  absence 
of  any  treaty  on  the  subject  with  a  foreign  na- 
tion from  whoee  Justice  a  fugitive  may  be 
found  in  one  of  the  States,  and  in  the  absence 
of  any  Act  of  Congress  upon  the  subject,  a 
State  csn,  throuffhits  own  judiciary  or  Exec- 
utive, surrender  nim  for  trial  to  such  foreign  na- 
tion is  a  question  which  has  been  under  con- 
sideration by  the  courts  of  this  country  with- 
out any  very  conclusive  result 

In  the  case  of  Daniel  WdMum,  4  Johna. 
Ch.  106.  who  was  arrested  on  a  charge  of  theft 
committed  in  Canada,  and  brought  before 
GkaneeUar  Kent  upon  a  writ  of  haSeoM  corpuM, 
that  distininiished  jurist  held  that,  irrespective 
of  all  treaties,  it  was  the  duty  of  a  State  to  sur- 
render fugitive  criminals.  The  doctrine  of  tbia 
obligation  was  presented  with  great  ability  by 
that  learned  jurist;  but  shortly  afterwards 
Chitf  Justice  Tilghraan,  in  the  case  of  Short  v. 
Deacon,  10  S.  &K.  125,  in  the  Supreme  Court 
of  Pennsylvania,  held  the  contrary  opinion: 
that  the  aelivery  up  of  a  fugitive  was  an  affair 
of  the  executive  branch  of  the  National  Gov- 
ernment, to  which  the  demand  of  the  foreign 
power  must  be  addressed;  that  judges  oomd 
not  legally  deliver  up,  nor  could  they  oom« 
mand  the  Executive   to  do  to;  and  that  no 
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magiftrale  In  PeonsylTania  bad  the  right  to 
cauae  a  pencm  to  be  arrested  in  order  to  afford 
the  Pteeodent  of  the  United  Statei  an  opporta- 
si^  to  deliyer  him  up,  because  the  Praeident 
haa  already  declared  he  would  not  do  so. 

In  the  case  of  HoUma  ▼.  Jmnuon,  14  Pet 
540  [S9  U.  8.  bk.  10,  L.  ed.  5791,  on  a  writ  of 
error  to  the  Supreme  Court  of  Vermont,  it  m- 
pears  that  ap^cation  had  been  made  to  the 
^resident  for  the  extradition  of  Holmes,  a 
naturalized  citizen  of  the  United  States,  who 
was  charged  with  haTinff  committed  murder  in 
Lower  Canada.  There  being  then  no  extradi- 
tion treaty  between  the  two  governments,  the 
Presidait  declined  to  act,  through  an  alleged 
want  (rf  ix>wer.  Holmes,  having  been  arrested 
nnder  auUiority  from  Governor  Jennison,  of 
Vermont,  obtained  a  writ  of  habeas  earpui  from 
tiie  snpreme  court  of  that  State,  and  the  sheriff 
returned  that  he  was  detained  under  an  order 
<rf  the  Qovemor,  which  commanded  the  sheriff 
to  deliver  him  up  to  the  authorities  of  Lower 
Canada;  and  the  supreme  court  of  the  State  held 
the  return  sufficient.  On  the  writ  of  error 
from  the  Supreme  Court  of  the  United  States 
two  questions  were  presented:  first,  whether  a 
writ  of  error  would  lie  in  such  case  from  that 
court  to  the  supreme  court  of  the  State;  and 
second,  whether  the  juUffment  of  the  latter  court 
was  right.  The  eight  Judges  who  heard  the  case 
in  this  court  were  equally  divided  in  opinion  on 
the  first  of  these  questions,  and  therefore  no 
authoritative  decision  of  the  principal  question 
could  be  made.  A  very  able  and  learned  opin- 
ion in  favor  of  the  appellate  jurisdiction  of  the 
Supreme  Court  of  the  United  States,  and 
against  the  right  attempted  to  be  exercised  by 
the  Qovemor  of  Vermont,  was  delivered  by 
Chief  Jtutiee  Taney,  with  whom  concurred 
Justices  Story,  McLean  and  Wa3nie.  Justices 
Thompson,  Barbour  and  Catron  delivered 
separate  opinions,  denylnjgf  the  power  of  the 
Supreme  Court  of  the  Umted  States  to  revise 
the  jud^oent  of  the  Supreme  Court  of  Ver- 
mont These  latter,  with  whom  concurred 
Justice  Baldwin,  did  not  express  an^  clear 
opinion  upon  the  power  of  the  authorities  of 
the  State  of  Vermont,  either  executive  or  judi- 
cial, to  deliver  Holmes  to  the  Government  of 
Canada;  but,  upon  return  of  the  case  to  the  su- 
preme court  of  that  State,  it  seems  that  that 
court  was  satisfied,  by  thearguments  of  the  chief 
justice  and  those  who  concurred  with  him,  of 
the  error  of  its  position,  and  Holmes  was  dis- 
charged. In  the  final  disposition  of  the  case 
the  court  uses  the  following  lanflpiage: 

"  I  am  authorized  by  my  breuren,  says  the 
diief  justice,  "to  say,  that,  on  an  examina- 
tion of  this  case,  as  decided  by  the  Supreme 
Court  of  the  United  States,  they  think,  if  the 
return  had  been  as  it  now  is,  a  majority  of  that 
court  would  have  decided  that  Holmes  was 
entitled  to  his  disdiarge,  and  that  the  opinion 
of  a  majority  of  the  Supreme  Court  of  the 
United  States  was  also  adverse  to  the  exercise 
of  the  power  in  ^estionby  any  of  the  separate 
States  of  the  Union.  The  judgment  of  the  court 
therefore  is  that  Holmes  be  discharged  from 
his  imprisonment."  Ex  parte  Holmes,  12  Vt. 
681. 

The  Court  of  Appeals  of  New  York,  in  the 
caae  of  PsopU  v  Ourlis,  60  N.  Y.  821,  also  de- 
cided that  an  Act  of  the  Legislature  of  that 
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State  authorizing  the  rendition  to  f  orein  States 
of  fugitives  from  Justioo  was  in  conmct  with 
the  Constitution  of  the  United  States.  This  was 
in  1873. 

The  question  has  not  since  arisen  so  as  to  be 
decided  by  this  court,  but  there  can  be  HttLe 
doubt  of  the  soundness  of  the  opinion  d  (Mtf 
JusHee  Taney,  that  the  power  exercised  l^  the 
Qovemor  of  Vermont  !s  a  part  of  the  foreign 
intercourse  of  this  country  which  has  undoubt- 
edly been  conferred  upon  the  Federal  Qovem- 
ment;  and  that  it  is  clearly  included  hi  the 
treaty-making  power  and  the  oorreaqModing 
power  of  appointing  and  receiving  ambaasadon 
and  other  public  mmisters.  There  Is  no  neces- 
sity for  the  States  to  enter  upon  the  relations 
with  foreign  nations  which  are  necessarily  iin- 
plied  in  the  extradition  of  fugitives  from  Jus- 
tice found  within  the  limits  of  the  State,  as 
there  is  none  why  they  should  in  their  own 
name  make  demand  upon  foreign  nations  for 
the  surrender  of  such  fugitives. 

At  this  time  of  day,  and  after  the  repeated 
examinations  which  have  been  made  by  this 
court  into  the  powers  of  the  Federal  Qovem- 
ment  to  deal  with  all  such  international  ques- 
tions exclusively,  it  can  hardly  be  admitted 
that,  even  in  the  absenoeof  treaties  or  Acts  of 
Congress  on  the  subject,  the  extradition  of  a 
fugitive  from  justice  can  become  the  subject  of 
negotiation  between  a  State  of  this  Union  and 
a  foreign  government 

Fortunately,  this  question,  with  others  which 
might  arise  in  the  absence  of  treaties  or  Acts  of 
Congress  on  the  subject,  is  now  of  very  little 
fanportanoe,  since,  with  nearly  all  the  nations 
of  the  world  with  whom  our  relations  are  such 
that  fugitives  from  justice  may  be  found  within 
their  dominions  or  within  ours,  we  have  treaties 
which  ffovem  the  rights  and  conduct  of  the 
parties  In  such  cases.  These  treaties  are  also 
supplemented  by  Acts  of  Congress,  and  both  [415] 
are  in  their  nature  exclusive. 

The  case  we  have  under  consideration  arises 
imder  one  of  these  treaties  made  between  the 
United  States  and  Great  Britain^  the  country 
with  which,  on  account  of  our  mtimate  rela- 
tions, the  cases  requiring  extradition  are  likely 
to  be  most  numerous.  This  Treaty  of  1842  la 
supplemented  by  the  Acts  of  Congress  of  Au- 
gust 12, 1848,  9  Stat  at  L.  802,  and  March  8, 
1869, 15  ftat.  at  L.  887,  the  provisions  of  which 
are  embodied  in  sections  6270,  5272  and  6275  of 
the  Revised  Statutes,  under  TiUe  LXVI,  "Ex^ 
tradition." 

The  treaty  itself,  in  reference  to  the  very 
matter  suggested  in  the  questions  certified  by 
the  judges  of  the  circuit  court,  has  been  made 
the  subject  of  diplomatic  negotiation  between 
the  Executive  Department  of  this  country  and 
the  Government  of  Great  Britain  in  the  cases  of 
Window  and  JAwrenee,  Winslow,  who  was 
charged  with  forgery  in  the  United  States,  had 
taken  refuge  in  England,  and,  on  demand  bein^ 
made  for  his  extradition,  the  fofdgn  office  of 
that  country  required  a  preliminary  pledjge 
from  our  Government  that  it  would  not  try  him 
for  any  other  offense  than  the  forgery  for 
which  he  was  demanded.  To  this  Mr.  Fish, 
the  Secretary  of  State,  did  not  accede,  and  was 
informed  that  the  reason  of  the  demand  on  the 
part  of  the  British  Government  was  that  one 
Lawrence,  not  long  previously  extradited  under 
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the  aame  treaty,  hud  been  prosecuted  In  the 
courts  of  this  country  for  a  different  offense 
from  that  for  which  he  had  been  demanded 
from  Great  Britain,  and  for  the  trial  of  which 
he  was  delivered  up  by  that  government  Mr. 
Fish  defended  the  right  of  the  government  or 
State  in  which  the  offense  was  committed  to 
try  a  person  extradited  under  this  treaty  for 
any  other  criminal  offense,  as  well  as  for  the 
one  for  which  the  extradition  had  been  de- 
manded; while  Lord  Derby,  at  the  head  of  the 
foreign  oflSce  in  England,  construed  the  treaty 
as  reqmring  the  government  which  had  de- 
manded the  extradition  of  an  offender  against 
its  laws  for  a  prescribed  offense,  mentioned  in 
the  treaty  and  in  the  demand  for  his  extradition, 
to  try  him  for  that  offense  and  for  no  other. 
The  corresx)ondence  is  an  able  one  upon  both 
sides,  and  presents  the  question  whidi  we  are 
now  required  to  decide,  as  to  the  construction 
of  the  treaty  and  the  effect  of  the  Acts  of  Con 
ffress  alreaoy  cited,  and  of  a  Statute  of  Great 
Britahi  of  1870  on  the  same  subject.  The  nego- 
tiations between  the  two  governments,  how- 
ever, on  that  subject  were  mcondusive  in  any 
other  sense  than  that  Winslow  was  not  deliyerea 
up  and  Lawrence  was  never  actually  brought 
to  judgment  for  any  other  offense  than  that  for 
which  nis  extradition  was  demanded. 

The  question  was  also  discussed  in  the  House 
of  Lords,  and  Lord  Derby  stated  and  defended 
his  views  of  the  construction  of  the  treaty  with 
marked  ability,  while  he  conceded  that  tne  Act 
of  Parliament  on  that  subject,  which  declare 
that  the  person  extradited  could  be  tried  for  no 
other  offense  than  that  for  which  he  had  been 
demanded,  had  no  oblieatoiy  force  upon  the 
United  States  as  one  of  the  parties  to  the  treaty. 
Foreign  Relations  of  the  United  States,  1876-7, 
p.  20£^07. 

The  subject  was  also  very  fully  discussed  by 
Mr.  William  Beach  Lawrence,  a  very  learned 
authority  on  matters  of  international  law,  living 
in  this  country,  in  several  published  articles. 
Albany  Law  Journal,  Vol.  14,  p.  85;  Vol.  15,  p. 
224;  Vol.  16,  p.  861.  In  these  the  author, with 
^is  usual  ability,  maintains  the  proposition  that 
a  person  delivered  up  under  this  treaty  on  a  de- 
mand charging  him  with  a  specific  offense, 
mentioned  in  it,  can  only  be  tried  by  the 
country  to  which  he  is  delivered  for  that  spe- 
dflc  offense,  and  is  entitled,  unless  found  guilty 
of  that,  to  be  restored  in  safety  to  the  country 
of  his  asylum  at  the  time  of  his  extradition. 

A  very  able  article  arising  out  of  tiie  same 
public  discussion  at  that  time;  to  wit,  1876,  is 
found  in  the  American  Law  Review,  said  to 
have  been  written  by  Judge  Lowell,  of  the 
United  States  Court  at  Boston,  in  which,  after 
an  examination  of  the  authorities  uix)n  the  «[en- 
eral  rule,  independent  of  treaties,  as  found  in 
the  continental  writers  on  international  law,  he 
sajrs,  that  rule  is  that  the  person  whose  extra- 
dition has  been  granted  cannot  be  prosecuted 
and  tried  except  for  the  crime  for  which  his 
extradition  has  been  obtained;  and,  entering 
upon  the  question  of  the  construction  of  the 
TS-eaty  of  1842,  he  gives  to  it  the  same  effect  in 
renird  to  that  matter.  10  Am.  Law  Review, 
1875-6.  p.  617. 

Mr.  David  Dudley  Field,  in  his  draft  of  an 
outline  for  an  international  code,  published 
about  the  same  time,  adopts  the  same  principle. 
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Field's  International  Oode,  8  887,  p.  128.  It  ia 
understood  that  the  rule  wnich  he  lays  down 
represents  as  well  what  he  understands  to  be  ex* 
isnng  law,  as  also  what  he  supposes  it  should  be. 

A  very  learned  and  careful  work  published  in 
this  oountry  by  Mr.Spear,in  1884,  after  consider- 
ing all  the  correspondence  between  ourGtovem- 
ment  and  Great  Britain  upon  the  subject,  the  de- 
bate in  the  House  of  Loitis,  the  articles  of  Mr. 
Lawrence  and  Judge  Lowell,  as  well  as  the  treat- 
ise of  Mr.  Clarke,  an  English  writer,  with  a  very 
exhaustive  examination  of  all  the  decisions  in 
this  country  relating  to  this  matter,  arrives  at 
the  same  conclusion.  This  examination  by  Mr. 
Spear  is  so  full  and  careful  that  it  leaves  noth- 
ing to  be  desired  in  the  way  of  presentation  of 
authorities. 

The  only  English  work  on  the  subject  of  ex- 
tradition we  have  been  able  to  find  which  dis- 
cusses this  subject  is  a  small  manual  by  Edward 
Clarke  of  Lincoln's  Inn,  published  in  1867.  He 
adopts  the  same  view  of  the  construction  of 
this  treaty  and  of  the  general  principles  of  in- 
ternational law  upon  the  subject  which  we 
have  just  indicatea.    . 

Turning  to  seek  in  judicial  decisions  for  au- 
thority upon  the  subject,  as  might  be  antici- 
pated, we  meet  with  nothing  in  the  English 
courts  of  much  value,  for  the  reason  that 
treaties  made  by  the  Crown  of  Great  Britain 
with  other  nations  are  not  in  those  courts  con- 
sidered as  part  of  the  law  of  the  land;  but  the 
rights  and  the  duties  crowing  out  of  those  treat- 
ies are  looked  upon  m  that  country  as  matters 
confided  wholly  for  their  execution  and  enforce- 
ment to  the  executive  branch  of  the  govern- 
ment. Speaking  of  the  Ashburton  Treaty  of 
1842,  which  we  are  now  construing,  Mr. 
Clarke  says,  that  "In  England  the  common 
law  being  held  not  to  x>ermit  the  surrender  of 
a  crindnal,  this  provision  could  not  come  into 
effect  without  an  Act  of  Parliament,  but  in 
the  United  States  a  treaty  is  as  binding  as  an 
Act  of  Congress."    Clarke,  Extradition,  88. 

This  difference  between  the  judicial  powers 
of  the  courts  of  Great  Britain  and  of  this  country 
in  reprd  to  treaties  is  thus  alluded  to  by  Ohiif 
Justice  Marshall,  in  the  Supreme  Court  of  the 
United  States: 

''A  treaty  is  in  its  nature  a  contract  between 
two  nations,  not  a  legislative  Act.  It  does  not 
generally  effect,  of  itself,  the  oriject  to  be  ac- 
complished, especially  so  far  as  its  operation  ia 
infraterritorial,  but  is  carried  into  execution  by 
the  sovereign  power  of  the  respective  parties  to 
the  instrument  In  the  United  States  a  differ- 
ent principle  \b  established.  Our  Constitution 
declares  a  treaty  to  be  the  law  of  the  land.  It 
is  [consequently  to  be  regarded  in  courts  of 
justice  as  equivalent  to  an  Act  of  the  Legisla- 
ture, whenever  it  operates  of  itself  without  tho 
aid  of  any  legislative  provision.  But  when  the 
terms  of  the  stipulation  import  a  contract,  when 
either  of  the  parties  engages  to  perform  a  par- 
ticular act,  the  treaty  addresses  itself  to  the 
political,  not  the  judicial  department;  and  the 
Legislature  must  execute  the  contract  before  it 
can  become  a  rule  for  the  court."  JPbster  v.iVol- 
eon,  3  Pet.  253,  814  [27  U.  S.  bk.  7,  L.  ed.  415. 
4851. 

Tnis  whole  subject  Is  fully  considered  in  the 
Read'Mmiey  Casee,  112  U.  8.  680  [28:  798].  in 
which  the  effect  of  a  treaty  as  a  part  of  the  law 
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of  the  land,  as  distinguiahed  from  its  aspect  as 
a  mere  contract  between  independent  nations, 
Is  expressed  in  the  following  language: 

"  A  trea^  is  primarily  a  compact  between 
Independent  nanons.  It  depends  for  the  en- 
forcement of  its  provisions  on  the  interest  and 
the  honor  of  the  governments  which  are  parties 
to  it.  If  these  fail,  its  infraction  becomes  the 
snbject  of  international  negotiations  and  rec- 
lamations, so  far  as  the  injured  party  chooses  to 
seek  redress,  which  mav  in  the  end  be  enforced 
by  actual  war.  It  is  obvious  that  with  all  this 
the  judicial  courts  have  nothing  to  do  and  can 
give  no  redress.  But  a  treaty  may  also  contain 
provisions  which  confer  certain  rights  upon  the 
citizens  or  subjects  of  one  of  the  nations  resid- 
faig  in  the  territorial  limits  of  the  other,  which 
pifftake  of  the  nature  of  fmunidpal  law,  and 
which  are  capable  of  enforcement  as  between 
private  parties  in  the  courts  of  the  country.  An 
illustration  of  this  character  is  found  in  treaties 
which  regulate  the  mutual  rights  of  citizens  and 
labjects  of  the  contracting  nations  in  reeard  to 
[418]  riehts  of  property  by  descent  or  inhentance, 
when  the  individuals  concerned  are  aliens.  The 
Constitution  of  the  United  States  places  such 

E!oviaions  as  these  in  the  same  category  as  other 
ws  of  Ck)ngres8,  by  its  declaration  tnat  'This 
Constitution  and  the  laws  made  in  pursuance 
thereof,  and  all  treaties  made  or  which  shall  be 
made  under  authority  of  the  United  States,  shall 
be  the  supreme  law  of  the  land.'  A  treaty,  then, 
is  a  law  of  the  land,  as  an  Act  of  Congress  is, 
whenever  its  provisions  prescribe  a  rule  by 
which  the  rights  of  the  private  citizen  or  subject 
may  be  determined.  And  when  such  rights  are 
of  a  nature  to  be  enforced  in  a  court  of  justice, 
that  court  resorts  to  the  treaty  for  a  rule  of  de- 
cision for  the  case  before  it  as  it  would  to  a  stat- 
ute." See  also  Ohmo  Heong  v.  U.  B.  113  U.  S. 
888,  540,  585  [28:  770,  771,  780]. 

The  Treaty  of  1842  being,  therefore,  the  su- 
preme law  oi  the  land,  of  which  the  courts  are 
bound  to  take  judicial  notice,  and  to  enforce  in 
•ny  appropriate  proceeding  the  rights  of  per- 
sons growing  out  of  that  treaty,  we  proceed  to 
inquire,  in  the  first  place,  so  far  as  pertinent  to 
the  questions  oertifled  by  the  circuit  judges,  into 
the  true  construction  of  the  treaty,  we  have 
abeady  seen  that,  according  to  the  doctrine  of 
publicists  and  writers  on  international  law,  the 
country  receiving  the  offender  a^nst  its  laws 
from  another  country  had  no  nght  to  proceed 
sninat  him  for  any  other  offense  than  that  for 
iniich  he  had  been  delivered  up.  This  is  a 
principle  which  commends  itself  as  an  appro- 
priate sdjunct  to  the  discretionary  exercise 
of  the  power  of  rendition,  because  it  can  hardly 
be  supposed  tiiat  a  government  which  was  un- 
del  no  treaty  obligation,  nor  any  absolute  obli- 
gation of  public  witj,  to  seize  a  person  who  had 
found  an  asylum  within  its  bosom  and  turn 
him  over  to  another  country  for  trial  would  be 
[420]  wiIKng  to  do  this,  unless  a  case  was  made  of 
tome  specific  offense  of  a  character  which  just- 
ified the  government  in  depriving  the  party  of 
his  asylum.  It  is  unreasonable  that  the  countxy 
of  the  asylum  should  be  expected  to  deliver  up 
such  penson  to  be  dealt  with  by  the  demanding 
government,  without  any  limitation,  implied  or 
otherwise,  upon  its  prosecution  of  the  party. 
In  exerdslns^  its  discretion,  it  might  be  very 
wflUiif  to  ddver  up  offenders  against  such  laws 
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as  were  essential  to  the  protection  of  life,  liber- 
ty and  person,  while  it  would  not  be  willing  ta 
io  this  on  account  of  minor  misdemeanors  or  of 
a  certain  class  of  political  offenses  In  whicl)  it 
would  have  no  Interest  or  sympathy.  Accord- 
ingly, it  has  been  the  policy  of  all  governments 
to  grant  an  ur^lum  to  persons  who  liave  lied 
from  their  homes  on  account  of  political  dis- 
turbances, and  wlio  might  be  there  amenable  to 
laws  framed  with  regard  to  such  subjects,  and 
to  the  personal  allegiance  of  the  party.  In  many 
of  the  treaties  of  extradition  between  the  civiJ- 
ized  nations  of  the  world,  there  is  an  express  ex- 
clusion of  the  ri^ht  to  demand  the  extradition 
of  offenders  against  such  laws,  and  in  none  of 
them  is  tliis  class  of  offenses  mentioned  as  being 
the  foundation  of  extradition  proceedings.  In- 
deed, the  enumeration  of  offenses  in  most  of 
these  treaties,  and  especially  in  the  treaty  now 
under  consideration,  is  so  specific,  and  marked 
by  such  a  dear  line  in  regard  to  the  mafnitude 
and  imix)rtance  of  those  offenses,  that  fi  is  im- 
possible to  give  any  other  interpretation  to  it 
than  that  of  the  exclusion  of  the  right  of  extra- 
dition for  any  others. 

It  is,  therefore,  yerj  dear  that  this  treaty  did 
not  intend  to  depart  in  this  respect  from  tiie  rec- 
ognized public  mw  which  had  prevailed  in  the 
absence  of  treaties,  and  that  it  was  not  intended 
that  this  treaty  should  be  used  for  any  other 
purpose  than  to  secure  the  trial  of  the  person 
extradited  for  one  of  the  offenses  enumerated  in 
the  treaty.  This  is  not  only  ai>parent  from  the 
general  prindple  that  the  spedfic  enumeration 
of  certain  matters  and  things  implies  the  exclu- 
sion of  aU  others,  but  the  entire  face  of  the  trea- 
ty, induding  the  processes  by  which  it  is  to  be 
carried  into  effect,  confirms  this  view  of  the  sub- 
ject. It  is  unreasonable  to  suppose  that  any  de- 
mand for  rendition  framed  upon  a  general  rep- 
resentation to  the  government  of  the  asylum,  (if 
we  may  use  sudi  an  expression)  that  the  party 
for  whom  the  demand  was  made  was  guilty  of 
some  violation  of  the  laws  of  the  country  which 
demanded  him,  without  spedfying  any  partic- 
ular offense  with  which  he  was  diaxged^  and 
even  without  spedMng  an  offense  mentioned 
in  the  treaty,  would  reodve  any  serious  atten- 
tion; and  yet  such  is  the  effect  of  the  construc- 
tion that  the  party  is  properly  liable  to  trial  for 
any  other  offense  than  that  for  which  he  was 
dCToanded,  and  which  is  described  in  the  treaty. 
There  would,  under  that  view  of  the  subject, 
seem  to  be  no  need  of  a  description  of  a  spedfic 
offense  in  making  the  demand.  But,  so  far 
from  this  bdng  aamissible,  the  treaty  not  only 
provides  that  the  party  shall  be  diarged  with 
one  of  the  crimes  mentioned;  to  wit,  murder, 
assault  with  intent  to  commit  murder,  piracy, 
arson,  robbery,  forgery,  or  the  utterance  of 
forged  paper,  out  that  evidence  shall  be  pro- 
duced to  the  judge  or  magistrate  of  the  country 
of  which  such^demand  is  made,  of  the  commis- 
sion of  such  an  offense,  and  that  this  evidence 
shall  be  sudi  as  according  to  the  law  of  that 
countiy  would  justify  the  apprehension  and 
commitment  for  trial  of  the  person  so  diarged. 
If  the  proceedings  under  which  the  party  ii 
arrested  in  a  country  where  he  is  peaceably  and 
quietly  living,  and  to  the  protecaon  of  whose 
laws  he  is  entitled,  are  to  have  no  influence  in 
limiting  the  prosecution  in  the  country  where 
the  offense  is  charged  to  have  been  committed, 
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there  is  yery  little  tue  for  thiB  pardcolarity  in 
charging  a  specific  offense,  requiring  that  of- 
fense to  tM  one  mentioned  in  the  treaty,  as  well 
as  sufficient  eridence  of  the  party's  guilt  to  put 
him  upon  trial  for  it.  Nor  can  it  be  said  that, 
in  the  eacerciae  of  such  a  delicate  power  under 
a  treaty  so  well  guarded  in  every  particular,  its 
proTisfons  are  obligatory  alone  on  the  State 
which  makes  the  sunender  of  thefugitiye,  and 
that  that  f uj^tive  passes  into  the  hands  of  the 
oountiy  which  charges  him  with  the  offense, 
free  from  all  the  positiye  requirements  and  Just 
implications  of  the  treaty  under  which  the  trans- 
fer of  his  person  takes  place.  A  moment  before 
he  is  un^  tbt  protection  of  a  goyemment 
which  has  afforded  him  an  asylum  from  which 
he  can  only  be  taken  under  a  rery  limited  form 
of  procedure,  and  a  moment  after  he  is  found 
in  the  possession  of  another  sovereignty  by  virt- 
ue of  that  prooeedlnff,  but  devested  of  all  the 
riffhts  which  he  had  &e  moment  before,  and  of 
all  the  rights  whidbi  the  law  governing  that  pro- 
ceeding was  intended  to  secure. 
If  upon  the  face  of  this  treaty  it  could  be  seen 
[422 1  ^^  ^^  ^^^  object  was  to  secure  the  transfer  of 
^  an  individual  nom  the  Jurisdiction  of  one  sover- 
eignty to  that  of  another,  the  argument  might 
be  sound;  but  as  this  right  of  transfer,  the  right 
to  demand  it,  the  obligation  to  grant  it,  the  pro- 
ceeding under  which  it  takes  place,  all  show 
tliat  it  IS  for  a  limited  and  defined  purpose  that 
the  transfer  is  made,  it  is  impossible  to  conceive 
of  the  exercise  of  Jurisdiction  in  such  a  case  for 
any  other  purpose  than  that  mentioned  in  the 
treaty,  and  ascertained  by  the  proceedings  un- 
der which  the  party  is  extradited,  without  an 
implication  of  nraud  upon  the  rights  of  the  party 
extradited  and  of  bad  faith  to  the  country 
which  permitted  his  extradition.  No  such  view 
of  solemn  public  treaties  between  the  great  na- 
tions of  the  earth  can  be  sustcdned  by  a  tribu- 
nal called  upon  to  give  Judicial  construction  to 
them. 

The  opposite  view  has  been  attempted  to  be 
maintained  in  this  country,  upon  the  ground 
that  there  is  no  express  limitation  in  the  treaty 
of  the  right  of  the  country  in  which  the  offense 
was  committed  to  try  the  person  for  the  crime 
alone  for  which  he  was  extradited,  and  that 
once  being  within  the  Jurisdiction  of  that  coun- 
try, no  matter  by  what  contrivance  or  fraud, 
or  by  what  pretense  of  establishing  a  charge 
provided  for  by  the  extradition  treaty  he  may 
liave  been  brought  within  the  jurisdiction,  he 
is,  when  here,  liable  to  be  tried  for  any  offense 
against  the  laws  as  though  arrested  her^  origi- 
nally. This  proposition  of  the  absence  of  ex- 
press restriction  in  the  treaty  of  the  right 
to  try  him  for  other  offenses  than  that  for 
which  he  was  extradited,  is  met  bv  the  mani- 
fest scope  and  object  of  the  treaty  itself.  The 
caption  of  the  treaty,  already  quoted,  declar- 
ing that  itB  purpose  is  to  settle  the  bound- 
ary line  between  the  two  governments;  to  pro- 
viae  for  the  final  suppression  of  the  Af ncan 
slave  trade;  adds,  "and  for  the  giving  up  of 
criminals,  fugitives  from  Justice,  in  certain 
AMM."  The  treaty,  then,  requires,  as  we  have 
already  said,  that  there  shall  oe  given  up„upon 
requisitions  respectively  made  by  the  two  gov- 
ernments, all  peisons  charged  with  any  of  the 
seven  crimes  enumerated;  and  the  provisions 
giving  a  party  an  examination  before  a  proper 
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tribunal,  in  which,  before  he  shall  be  ddivered 
up  on  this  demand,  it  must  be  shown  that  the 
offense  for  which  he  is  demanded  is  one  ot 
those  enumerated  and  that  the  proof  is  suffi- 
cient to  satisfy  the  court  or  madstrate  before 
whom  this  examination  takes  pmce  that  he  is 
guilty,  and  such  as  the  law  of  the  State  of  the 
•asyliun  requires  to  establish  such  guilt,  leave 
no  reason  to  doubt  that  the  fair  purpose  of  the 
treaty  is  that  the  person  shall  be  delivered  up 
to  be  tried  for  that  offense  and  for  no  other. 

If  there  should  remain  any  doubt  upon  this 
construction  of  the  treaty  itself,  the  lanj?uage 
of  two  Acts  of  Coneress,  heretofore  cited,  in- 
corporated in  the  Kevised  Statutes,  must  set 
this  question  at  rest.  It  is  there  declared  (Rev. 
Stat  §  6273),  the  two  preceding  sections  hav- 
ing provided  for  a  demand  upon  this  countiy 
and  for  the  inquiry  into  the  guilt  of  the  parl;y, 
that  **  It  shall  be  lawful  for  the  Secretary  of 
State,  under  his  hand  and  seal  of  office,  to  or- 
der the  person  so  committed  to  be  delivered  to 
such  person  or  persons  as  shsdl  be  authorized 
in  the  name  and  on  behalf  of  such  f  orei^  gov 
emment,  to  be  tried  far  the  crime  oftehteh  eueh 
venanihaUbe  eoacetteed,  and  such  person  shall 
be  delivered  up  accordingly." 

For  the  protection  of  persons  brought  into 
this  country  by  extradition  proceedings  from  a 
foreign  country,  section  5276  of  the  Revised 
Statutes  provides: 

"  Whenever  any  person  is  delivered  by  anr 
foreign  government  to  an  a^nt  of  the  United 
States,  for  the  purpose  of  beinf  brought  with- 
in the  United  States  and  tried  for  any  crime  of 
which  he  is  duly  accused,  the  President  shall 
have  power  to  take  all  necessary  measurea  for 
the  transportation  and  safe  keeping  of  such  ao- 
cused  person,  and  for  his  security  against  law- 
less violence,  until  the  final  conclusion  of  his 
trial  for  the  crimes  or  offenses  specified  in  the 
warrant  of  extradition,  and  until  his  final  dis- 
charge from  custody  or  imprisonment  for  or 
on  account  of  such  crimes  or  offenses,  and  for 
a  reasonable  time  thereafter,  and  may  employ 
Bach  portion  of  the  land  or  naval  forces  of  this 
United  States,  or  of  the  militia  thereof,  as  may 
be  necessary  for  the  safe  keeping  and  protec- 
tion of  the  accused." 

The  obvious  meaning  of  these  two  statutes, 
which  have  reference  to  all  treaties  of  extradi- 
tion made  by  the  United  States,  is  that  the 
party  shall  not  be  delivered  up  hj  this  govern- 
ment to  be  tried  for  any  other  offense  than  that 
charged  in  the  extradition  proceedings;  and 
that,  when  brought  into  this  country  upon 
similar  proceedings,  he  shall  not  be  arrested  or 
tried  for  any  other  offense  than  that  with 
which  he  was  charged  in  those  proceedings, 
until  he  shall  have  had  a  reasonable  time  to 
return  unmolested  to  the  country  from  which 
he  was  brought.  This  is  undoubtedly  a  con- 
gressional construction  of  the  purpose  and 
meaning  of  extradition  treaties  such  as  the  one 
we  have  under  consideration,  and  whether  it  is 
or  not  it  is  conclusive  upon  the  Judiciary  of  the 
right  conferred  uixm  persons  broueht  from  a 
foreign  country  into  tms  under  viok  proceed- 

That  riffht,  as  we  undeistand  it,  is  that  he 
shall  be  tned  only  for  the  offense  with  which 
he  is  charged  in  the  extradition 


and  for  which  he  was  delivered  up;  and  that! 
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not  tried  far  fbal,  or  after  trial  and  aoquittal,  he 
shall  fiftTo  a  reasonable  time  to  leave  the  coun- 
try before  he  la  anested  upon  the  charge  of  anv 
ottier  crime  committed  prerloiis  to  his  extradt 

tiOD. 

This  predse  question  has  been  frequently 
ooDsldered  hj  oourts  of  the  highest  respecta- 
bOi^  fai  this  ooantrr.  One  of  the  earliest  cases 
kiiiiiX(ath»UniUdl^ate$Y.€kUdv)eU,  8  Blatchf. 
181.  Caldwell  was  extradited  from  Canada, 
b  1870,  under  the  Treaty  of  184d  with  Great 
Britain,  chaiged  with  forgery.  He  was  not 
tried  for  this  offense,  however,  but  was  tried 
and  convicted  for  bribing  an  officer  of  the 
United  State»-«n  offense  not  designated  in 
thattie^.  In  the  Chtmit  Court  of  the  United 
States,  hddby  Jwbe  Benedict,  Caldwell  called 
the  attention  of  the  court  to  this  fact,  and 
claimed  that  under  the  treaty  he  could  not  be 
tried  for  anv  offense  committed  prior  to  his  ex- 
traditioii  other  than  the  one  chained  in  the  pro- 
oeedin^k  To  this  plea  the  Government  inter- 
posed a  demurrer,  which  was  sustained,  and 
the  prisoner  was  tried,  convicted  and  punished 
for  the  bribery.  Judge  Benedict  said  that 
"  Whfle  abuse  of  extradition  proceedings,  and 
want  of  good  faith  in  resorting  to  them,  doubt- 
ksB  constitute  a  good  cause  of  complaint  be- 
tween the  two  governments,  such  complaints 
[425]  do  not  form  a  proper  subject  of  investigation 
in  the  courts,  however  much  those  tribunals 
might  regret  that  the^  should  have  been  per- 
mitted to  arise.  •  •  •  But  whether  extradited 
in  good  faith  or  not,  the  prisoner,  in  point  of 
fact,  is  witliin  the  jurisdiction  of  the  court, 
charged  with  a  crime  therein  committed;  and 
I  am  at  a  loss  for  even  a  plausible  reason  for 
holding,  upon  such  a  plea  as  the  present,  that 
the  court  is  without  jurisdiction  to  try  him. 
*  *  *  And  I  cannot  say  that  the  fact  that  the 
defendant  was  brought  within  the  jurisdiction 
by  virtue  of  a  warrant  of  extradition  for  the 
crime  of  forgery  affords  him  a  legal  exemption 
from  prosecution  for  other  crimes  by  him  com- 
mitted." 

The  next  case,  tried  before  the  same  court, 
WM  that  of  United  SUUee  v.  Lawrenee,  18 
Blatchf.  2d5.  Lawrence  was  extradited  from 
IreUmd  and  brought  into  this  country  under 
the  Treaty  of  1843  on  a  charge  of  a  single  and 
specific  forgery.  He  was  indicted  and  put  upon 
lus  trial  for  other  forgeries  than  Uiat  si>ecifled 
in  the  extradition  [Hp^edings.  To  his  trial  for 
any  other  forgeiy  than  that  he  objected,  by 
proper  pleadiogs,  on  the  ground  that  under 
the  Treatv  with  Great  Britain  he  could  not  be 
so  tried  for  other  forgeries.  Judge  Benedict 
held  that  he  could  be  so  tried;  and  he  was  tried 
and  a  verdict  of  guilty  was  rendered.  It  ap- 
pears, however,  but  not  very  clearly  from  any 
nport  of  the  case,  that,  though  tried  and  con- 
victed, and  having  pleaded  guilty  to  the  other 
offenses  of  forgery,  he  was  admitted  to  bail 
and  no  judgrment  was  ever  pronounced.  Judge 
Benedict,  adverting  to  the  case  of  United  States 
V.  OaidweU,  and  to  a  decision  of  the  Court  of 
Appeals  of  New  TorlL  in  Adrianee  v.  Lagrave, 
89N  Y.  110,  proceeded  to  say: 

*'  This  groiuid  of  defense  is  therefore  dis- 
missed, with  the  remarlL  tiiat  an  offender 
,  against  the  justice  of  his  countnr  can  acquire 

no  ri^to  hv  defrauding  that  justice.  Between 
tlm  and  the  justice  he  has  offended  no  rights 
11»  D.  8. 


•oeme  to  the  offender  by 


at  all  times,  and  everywliere,' 

to  answer  to  the  law  for  his  violations  thereof. 


it    He  remains 
ible  to  be  called 


provided  he  comes  within  the  reach  of  ill 


And  In  addition  to  the  proposition  urged  In 
the  Caldwell  case,  that  a  question  of  that  char* 
acter  arising  on  the  treaty  is  exclusively  for     r4261 
the  consideration  of  the  Executive  Departments     *■ 
of  the  respective  govemmenta,  he  prooeads  to 
say: 

'*  It  is  true  that  it  (the  Act  of  Congress)  as- 
sumes, as  well  it  may,  that  the  offender  will 
be  tried  for  the  offense  upon  whioh  his  surren- 
der is  asked;  but  there  are  no  words  indicathig 
that  he  is  to  be  protected  from  trial  for  all  other 
offenses.  The  .absence  of  anv  provftrion  indi- 
eating  an  intention  to  protect  from  prosecution 
for  other  offenses,  in  a  statute  having  no  other 
object  than  the  protection  of  extradited  offend- 
ers, is  sufficient  to  deprive  of  all  force  the  sug- 
gestion that  the  Act  of  1860,  as  a  legidative 
Act,  gives  to  the  Treaty  of  1842  the  oonstruo- 
tion  contended  for  by  the  accused."  There  are 
perhaps  two  or  three  other  cases  in  which  the 
circuit  or  district  judges  of  the  United  States 
liave  followed  these  deasions  rendered  by  Judge 
Benedict 

On  the  other  hand.  Judge  Hoffman,  of  tiie 
District  Court  of  California,  in  the  case  of 
United  States  Y.  TTatfo,  8  Sawy.  870,  decided  that 
the  defendant,  having  been  surrendered  under 
the  Extradition  Treaty  of  1843  by  Great  Brit- 
ain, could  not  be  tried  for  other  offenses  tlian 
those  enumerated  in  that  treaty,  and  supi)orted 
this  view  with  a  very  learned  and  able  opinion. 
JueUte  Deady,  of  the  District  Court  of  Oregon, 
in  m  parU  Mbbe,  26  Fed.  Rep.  421,  481,  Feb- 
ruary 4, 1886,  held,  in  regard  to  the  Treaty  of 
1842,  that  for  a  government  to  detain  a  person 
extradited  under  that  trea^  for  any  other 
charge  Uian  the  one  for  which  he  had  been  sur- 
rendered "would  be  not  only  an  infraction  of 
the  contract  between  the  paraes  to  the  treaty, 
but  also  a  violation  of  the  supreme  law  of  this 
Umd  in  a  matter  directly  involving  his  personal 
rights.  A  right  of  pereon  or  property,  secured 
or  recognized  by  treaty  may  be  set  up  as  a  de- 
fense to  a  prosecution  in  disrogard  of  either, 
with  the  same  force  and  effect  as  if  such  right 
was  secured  by  an  Act  of  Congress." 

But  perhaps  the  most  important  decisions  on 
this  question  are  to  be  found  in  the  highest 
courts  of  the  States. 

The  case  of  Adrianee  v.  Lagra/oe  [ttpral,  has 
been  cited  as  supporting  the  doctnne  held  by 
Judge  Benedict,  and  undoubtedly  the  langua^ 
of  the  opinion  delivered  by  Chief  Justice 
Church,  for  the  court  in  that  case  adopts  the 
reasoning  of  Judge  Benedict's  opinion.  Con-  [^27] 
sidering  the  high  character  of  that  court,  it 
may  be  proper  to  make  an  observation  or  two 
on  that  case.  First.  It  seems  that  while  La- 
grave  was  held  for  trial  in  this  country  under 
extradition  proceedings,  by  which  he  was  re- 
moved from  France  under  the  Treaty  of  1848 
with  that  nation,  being  out  on  bail,  he  was  ar- 
rested under  a  writ  in  a  civil  suit  for  debt, 
which  issued  from  one  of  the  courts  of  the 
State  of  New  TorlL  He  made  application  by 
a  writ  of  h4xbeas6orpus  to  be  released  from  this 
arrest,  on  the  ground  that  he  was  protected 
from  it  by  tiie  termsof  the  treaty  under  which 
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be  was  sorrendered,  which,  in  that  reroect,  are 
similar  to  those  of  the  Treaty  of  1842  with 
Great  Britain.  The  difference  between  serving 
process  in  a  (ML  action  brought  by  a  private 
party,  whether  arrest  be  an  incident  to  that 
process  or  not,  and  the  indictment  and  prose- 
cution of  a  person  similarly  situated  for  a  crime 
not  mentioned  in  the  treaty  of  extradition  un- 
der which  the  defendant  was  by  force  brought 
to  this  country,  is  too  obvious  to  need  com- 
ment. And  while  it  is  unnecessary  to  decide 
now  whether  he  could  be  so  served  with  proc- 
ess in  civil  proceedings,  it  does  not  follow  that 
he  would  be  equally  liable  to  arrest,  trial  and 
conviction  for  a  crime,  and  especially  a  crime 
not  enumerated  in  the  extradition  treaty  and 
committed  before  his  removal.  Second.  The 
case  of  Adriance  v.  Lagrave  was  decided  in  the 
supreme  court  of  the  State  by  an  order  dis- 
charging Lagrave  from  arrest  under  the  writ, 
and  the  writ  was  vacated.  This  judgment  was 
the  unanimous  opinion  of  the  court,  in  which 
sat  three  eminent  judges  of  that  State;  to  wit, 
Daniels,  Davis  and  Brady.  In  the  court  of  ap- 
peals this  judgment  was  reversed  by  a  divided 
court.  Judges  Folger  and  Qrover  dissenting. 

While  this  is  believed  to  be  the  onlv  decis- 
ion in  the  highest  court  of  a  State  adoptmg  that 
view  of  the  Taw,  there  are  three  or  four  cases 
decided  by  appellate  courts  of  other  States 
holding  a  direcuy  opposite  doctrine. 

The  first  of  these  is  (hmmonwealth  ▼.  Sawea, 
13  Bush  (Ky.),  607.  Hawes  waS  demanded 
from  the  Dominion  of  Canada  under  the  Treaty 
[4S8]  of  1842  on  four  indictments  charging  him  with 
as  many  acts  of  forgery,  and  was  delivered  up 
on  three  of  them.  He  was  brought  to  trial  on 
two  of  these  indictments  in  the  courts  of  Ken- 
tucky and  acquitted,  while  the  other  two  were 
disnisssed  on  motion  of  the  attorney  for  the 
Oonunonwealth.  There  were,  however,  other 
indictments  pending  against  him,  charging  him 
with  embezzlement,  and  on  one  of  these  a  mo- 
tion was  made  to  bring  him  to  trial.  Upon 
this  motion  the  question  was  raised  whether, 
under  the  circumstances  in  regard  to  the  ex- 
tradition, he  could  be  tried  for  that  ofiPense. 
Judge  Jackson,  before  whom  the  case  was 
pending  in  the  Kenton  County  Criminal  Court, 
decided  that  he  was  bound  to  take  judicial  no- 
tice of  the  Treaty  of  1842  between  the  United 
States  and  Great  Britain,  and  that  the  defend- 
ant could  not  be  tried  for  any  offense  for  which 
he  was  not  extradited,  although  he  wa8  within 
the  power  of  the  court,  as  the  treaty  was  the 
supreme  law  of  the  land.  By  the  terms  of  that 
treaty  he  held  that  Hawes  could  be  tried 
for  no  other  offense,  because  that  treaty  pro- 
vides only  for  extradition  in  certain  cases  and 
under  certain  circumstances  of  proof,  and  that 
the  ri^ht  of  asylum  is  to  be  held  sacred  as  to 
anythmg  for  which  the  party  was  not  and  could 
not  be  extradited.    He  adds: 

"I  do  not  mean  to  say  that  he  [Hawes]  may 
not  hereafter  be  tried;  but  what  I  mean  to  say 
is  that,  in  the  face  of  the  treaty  herein  referred 
to,  he  is  not  to  be  tried  until  there  is  a  reason- 
able time  ffiven  him  to  return  to  the  asylum 
from  which  he  was  taken." 

ilie  case  was  carried  to  the  Court  of  Appeals 
of  Kentucky,  in  which  the  whole  matter  was 
fully  discussed,  the  opinion  of  the  court,  a  very 
able  one,  being  delivered  by  C^i^  JutHee  Lind* 
4M 


say,  in  1878.  The  substance  of  the  opinion  it 
thus  stated  in  the  syllabus: 

"1.  Extradited  criminals  cannot  be  tried  for 
offenses  not  named  in  the  treaty,  orforoffensea 
not  named  in  the  warrant  of  extradition.  A 
prisoner  extradited  from  the  Dominion  of  Can- 
ada under  article  10  of  the  Treaty  of  1842,  be- 
tween the  United  Slates  and  Great  Britain,  can- 
not be  proceeded  against  or  tried  in  this  State 
for  any  other  offenses  than  those  mentioned  in 
the  treaty,  and  for  which  he  was  extradited, 
without  first  being,  afforded  an  opportunity  to 
return  to  Canada;  and,  after  being  acquitted  on 
trials  for  the  offenses  for  which  he  was  extra* 
dited,  he  cannot  be  lawfully  held  in  custody  to 
answer  a  charge  for  which  he  could  not  be  put 
on  trial" 

*'8.  The  right  of  one  government  to  demand 
and  receive  mm  another  the  custody  of  an  of- 
fender who  has  soug^ht  asylum  upon  its  soil, 
depends  upon  the  existence  of  treatv  stipula- 
tions between  them,  and  in  all  cases  is  derived 
from,  and  is  measured  and  restricted  by,  the 
provisions,  express  or  implied,  of  the  treaty." 

In  1881  a  case  involving  the  same  question 
came  before  the  Texas  Court  of  Appeals  {Bland- 
ford  V.  State,  10  Tex.  Ct.  of  App.  627),  in  which 
the  same  principles  were  asserted  as  in  that  of 
Hawes.  The  case  seems  to  have  been  very  well 
considered,  and  the  authorities  up  to  that  data 
were  fully  examined. 

In  1888  the  same  question  came  before  the 
Supreme  Court  of  Ohio,  in  State  v.  Vanderjwolf 
89  Ohio  St.  278.  Vanderpool  and  Jones,  hav. 
ing  been  delivered  up  under  the  Treaty  of  1849 
by  the  Dominion  of  Canada  for  offenses  speci- 
fied in  that  treaty,  were  tried,  convicted  and 
sentenced  to  the  p!^tentiary  for  the  crimes  for 
which  they  were  extradited.  They  were  after- 
wards indicted  for  other  offenses,  to  which  they 
pleaded  in  abatement  that  by  reason  of  the  facts 
already  stated  they  could  not  be  tried  for  these 
latter  offenses  until  a  reasonable  time  had 
elapsed  after  the  expiration  of  their  sentences 
for  the  crimes  of  which  they  had  been  con- 
victed. The  Supreme  Court  of  Ohio,  to  which 
the  case  came  on  appeal  from  the  judgment  of 
the  Court  of  Common  Pleas,  sustained  this 
view;  and  this  was  done  upon  the  same  general 
reasoning,  already  stated,  as  to  the  construc- 
tion to  be  placed  upon  the  Ashburton  Treaty, 
of  the  obligations  of  that  treaty  as  a  law  of  the 
land,  and  of  the  rights  conferred  upon  the  party 
who  was  arrested  and  extradited  under  its  pro- 
visions. 

Upon  a  review  of  these  decisions  of  the  fed- 
eral and  state  courts,  to  which  ma^r  be  added 
the  opinions  of  the  distinguished  writers  which 
we  have  cited  in  the  earlier  part  of  this  opinion, 
we  feel  authorized  to  state  that  the  weight  of 
authority  and  of  sound  principle  are  in  favor 
of  the  proposition  that  a  person  who  has  been 
brought  within  the  jurisdiction,  of  the  court  by 
virtue]  of  proceedines  under  an  extradition 
treaty  can  only  be  tried  for  one  of  the  offenses 
described  in  that  treaty,  and  for  the  offense 
with  which  he  is  charged  in  the  proceedings  for 
his  extradition,  until  a  reasonable  time  and  op- 
portunity have  been  given  him,  ttfter  his  release 
or  trial  upon  such  charge,  to  return  to  the  coun- 
tiy  from  whose  asylum  he  had  been  f ordblj 
taken  under  those  proceedings. 

Two  other  observations  remain  to  be  made. 
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One  of  these  is  that  the  operation  of  this  prin- 
ciple of  the  recoffnition  of  the  rights  of  pris- 
ODen  under  sach  circumstances  by  the  cooits 
before  whom  they  are  brought  for  trial,  relieres 
the  rdations  between  the  ExecutiTe  Depart- 
Dent  of  the  United  States  GoTemmentana  the 
oonrts  of  a  State  before  whom  such  case  may 
be  pending,  of  a  tension  wliich  has  more  Uian 
oDce  become  very  delicate  and  resj  trouble- 
some. Of  couzse,  the  interference  of  the  exec- 
utive  branch  of  the  Federal  Qovemment,  when 
it  may  have  been  called  upon  by  the  nation 
which  has  deliyered  up  a  perscm  to  be  tried  for 
an  offense  against  the  laws  of  a  State,  with  the 
proceedings  of  a  state  court  in  such  case,  is 
likely  to  be  resented  by  such  court;  and  yet,  if 
the  only  mode  of  enforcing  the  obligations  of 
the  treaty  is  through  the  action  of  the  respect- 
ive national  goyemments,  it  would  seem  that 
the  government  appealed  to  ought  to  ha^e  the 
right  to  see  that  the  treaty  is  faithfully  ob- 
served, and  the  rights  of  parties  under  it  pro- 
tected. In  Qreat  Britain  the  control  of  such 
matters  would  undoubtedly  be  recognized  by 
any  court  to  be  in  the  Crown;  but  in  this  coun- 
try such  a  proposition  is,  to  say  the  least,  not 
unaccompanied  by  serious  embarrassments. 
The  principle  we  have  here  laid  down  removes 
this  difficulty;  for  under  the  doctrine  that  the 
treaty  is  the  supreme  law  of  the  land,  and  is  to 
be  ol«erved  by  all  the  courts,  state  and  national, 
"anything  in  the  laws  of  the  States  to  the  con- 
trary notwithstanding,"  if  the  state  court  should 
fail  to  give  due  effect  to  the  rights  of  the  party 
under  tlie  trea^,  a  remedy  is  found  in  the  ju- 
14311  dicial  branch  of  the  Federal  (3k>vemment,  which 
has  been  fully  recognized.  This  remedy  is  by 
a  writ  of  error  from  the  Supreme  Court  of  the 
United  States  to  the  state  court  which  may  have 
committed  such  an  error.  The  case  being  thus 
removed  into  that  court,  the  just  effect  and  ope- 
ration of  the  treaty  upon  the  rights  asserted  oy 
the  prisoner  would  be  there  decided.  If  the 
party,  however,  is  under  arrest  and  desires  a 
more  speedy  remedy  in  order  to  secure  his  re- 
lease, a  wnt  of  habeas  corpus  from  one  of  the 
federal  judges  or  federal  courts,  issued  on  the 
ground  that  he  is  restrained  of  his  liberty  in 
violation  of  the  Constitution  or  a  law  or  a  treaty 
of  the  United  States,  will  bring  him  before  a 
federal  tribunal,  where  the  truth  of  that  alle- 
gation can  be  inquired  into,  and,  if  well  founded, 
he  will  be  discharged.  ExparU  EayaU,  117  U. 
8.241,  251  [Bk.  99,  L.  edTsed,  871].  State 
courts  also  could  issue  such  a  writ,  and  thus 
the  judicial  remedy  is  complete,  when  the  ju- 
risdiction of  the  court  is  admitted.  This  is  a 
complete  answer  to  the  proposition  that  the 
lights  of  persons  extradited  under  the  treaty 
cannot  be  enforced  by  the  judicial  branch  of  the 
government,  and  that  they  can  only  appeal  to 
Die  executive  branches  d  the  treaty  govern- 
ments foriedress. 

The  other  observation  we  have  to  make  re- 
gards an  argument  presented  in  this  particular 
case;  namely,  that  the  prisoner  was  convicted 
OD  the  same  testimony  which  was  inroduced  be- 
fore the  magistrate  wno  ordered  his  extradition. 
Although  it  is  thus  stated  in  the  brief,  the  rec- 
ord affords  no  suflScient  evidence  of  it.  What 
is  found  on  that  subject  in  the  fourth  question 
eertiiled  to  this  court  is  as  follows: 

**  Was  it  error  on  the  part  of  the  trial  Judge 
U»U.& 


to  refuse  to  direct  a  verdict  of  acquittal,  after 
it  had  been  proven  that  the  accusea  was  extra- 
dited under  the  Extradition  Treaty  vdth  Great 
Britain,  upon  the  charge  of  murder,  it  also  ap- 
pearing that  in  the  proceedings  preliminary  to 
the  warrant  of  extradition  the  same  act  wasm- 
vestigaUit  and  the  same  wUk^shs  examined,  as 
atthetriair", 

It  might  be  a  sufficient  answer  to  this  argu- 
ment to  sav  that  this  does  not  prove  that  the  evi- 
denes  was  the  same  upon  the  two  trials.  Although 
the  act  charged  may  have  been  the  same  and 
the  witnesses  may  have  been  the  same,  yet  the 
evidence  elicited  on  the  last  trial  may  have  been  [432 1 
very  different  from  that  obtained  on  the  first. 
While  the  identity  of  facts  investigated  in  the 
two  trials  is  charged  a  little  more  specifically 
in  the  first  question,  we  are  of  opinion  that  no 
importance  should  be  attached  to  this  matter, 
even  if  it  were  found  that  the  party  was  con- 
victed of  inflicting  cruel  and  unusual  punish- 
ment on  the  seaman  on  the  same  evidence  pre- 
cisely upon  which  the  committing  magistrate 
in  Great  JBritain  delivered  him  up  under  a  charge 
of  murder.  It  may  be  very  true  that  evidence 
which  satisfied  that  officer  that  the  prisoner 
was  guilty  of  the  crime  of  murder  would  also 
establish  that  he  had  inflicted  cruel  and  unusual 
punishment  on  the  person  for  whose  murder 
he  was  charged;  but  as  the  treatr  only  Justified 
his  delivery  on  the  around  that  he  was  proved 
to  be  guilty  of  muraer,  before  the  committing 
magistrate,  it  does  not  follow  at  all  that  such 
magistrate  would  have  delivered  him  on  a 
charge,  f oxmded  upon  precisely  the  same  evi- 
dence, of  inflicting  cruel  and  unusual  punish- 
ment, an  offense  lor  which  the  treaty  made  no 
provision,  and  which  was  of  a  very  unimpor- 
tant character  when  compared  with  tnat  of  mur- 
der. If  the  per^  could  be  convicted  on  an  in- 
dictment for  inflicting  cruel  and  unusual  pun- 
ishment where  the  grand  Jury  would  not  have 
found  an  indictment  for  murder,  the  treaty 
could  always  be  evaded  by  making  a  demand 
on  account  of  the  higher  offense  deSSned  in  the 
treaty,  and  then  only  seddng  a  trial  and  con- 
viction for  the  minor  offense  not  found  in  the 
treaty.  We  do  not  think  the  circumstance  that 
the  same  evidence  might  be  sufficient  to  convict 
for  the  minor  offense  which  was  produced  be- 
fore the  committbig  magistrate  to  support  the 
graver  charge  justlfles  this  departure  from  the 
principles  of  the  treaty. 

This  fourth  question  may  also  properly  be 
treated  as  immaterial,  for  the  question  is,  Should 
the  trial  Judge  have  directed  a  verdict  of  ac- 
quittal? As  all  the  matters  set  up  by  the  de- 
fendant are  in  the  nature  of  pleas  in  abatement, 
going  rathfflr  to  the  question  of  trial  on  that  in- 
dictment at  that  time,  and  not  denying  that  at 
some  future  time,  when  the  defendant  may 
have  been  properly  brought  within  the  juria-  r4Qii 
diction  of  the  court,  or  rightfully  found  within  ■  ^ 
such  jurisdiction,  he  may  be  then  tried,  it  did 
not  involve  an  issue  on  the  question  of  guilty  or 
not  guilty  on  which  the  court,  if  it  proceeded 
to  t^  that  question  at  all,  could  direct  either 
an  acquittal  or  a  conviction.  Under  the  views 
we  have  taken  of  the  case  the  Jurisdiction  of 
the  court  to  try  such  an  offense,  if  the  party 
himself  was  properly  within  its  Jurisdiction,  is 
not  denied;  but  the  facts  relied  upon  ^  to 
show  that  while  the  court  did  have  Junsdic- 
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tkm  to  find  the  indictment,  as  weU  as  of  the 
qaestions  Involyed  in  such  indictment,  it  did 
not  have  Jurisdiction  of  the  person  at  that  time, 
so  as  to  subject  him  io  trial  The  question 
therefore  is  immaterial. 

Ths  retutt  qf  theae  ctmMerationa  4$  thai  the 
flni  cf  ihA  quudofu  etrUffiai  to  wis  answered 
in  the  neffoUm;  the  second  andjthird  are  an- 
swered in  the  t^firmative;  and  U  is  ordered  to 
be  so  certified  to  the  judges  qfthe  Circuit  Court, 

True  oopy.  Test: 

James  H.  MbKeoney,  Clerk,  Sop.  Oourti  V.  8. 

Mr.  JuiHee  Chmy*  concurring: 

I  concur  in  the  decision  of  the  court,  upon 
the  single  ground  that  hv  the  Act  of  Congress 
of  March  C  18^9*  chap.  141,  §  1  (embodied  in 
g  6d76  of  the  Revised  Statutes),  providing 
measures  bj  which  any  person,  delivered  up  by 
a  foreign  government  for  the  purpose  of  being 
tried  here  for  a  crime  of  which  he  has  been  ac- 
cused, may  be  secured  against  lawless  violence 
"until  the  final  condution  of  his  trial  for  the 
crimes  or  offenses  specified  in  the  warrant  of 
extradition,  and  until  his  final  discharge  from 
custody  or  imprisonment  for  or  on  account  of 
such  crimes  or  offenses,  and  for  a  reasonable 
time  Uiereafter,"  the  political  department  of 
the  eovemment  has  drnurly  manifested  its  wUl, 
in  me  form  of  an  express  law  (of  which  any 
person  jxroeecuted  in  any  court  within  the 
united  States  has  the  right  to  daim  the  pro- 
tection), that  the  accused  shall  be  tried  only  for 
the  crime  specified  in  the  warrant  of  extradi- 
tion, and  shall  be  allowed  a  reasonable  time  to 
depart  out  of  the  United  States,  before  he  can 
be  arrested  or  detained  for  another  offense. 

Upon  the  broader  question  whether,  inde 
pendently  of  any  Act  A  Congress,  and  in  the 
absence  of  any  affirmative  restriction  in  the 
treaty,  a  man  surrendered  for  one  crime  should 
[434]  |)e  tned  for  another,  I  express  no  opinion,  be- 
cause not  satisfied  that  tnat  is  a  question  of 
law,  vrithin  the  cognizance  of  the  Judicial  tri- 
bunals, as  contradistinguished  from  a  question 
of  international  oomi^  and  usace,  within  the 
domain  of  statesmanship  and  dipToniacy. 

Ttvteocfpj,  Test: 

James  H.  MoKennoy,  derk,  Ghip.  Oourt»  U.  & 

Mr.  Ohitf  JutHee  Walte,  dissenting: 
I  am  unable  to  concur  in  tiie  decision  of  this 
case.  A  fugitive  from  Justice  has  no  absolute 
rig^t  of  asylum  in  a  country  to  which  he  flees, 
and  if  he  can  be  got  back  within  the  Jurisdic- 
tion of  the  countiy  whose  laws  he  has  violated, 
he  may  be  proceeded  vrith  precisely  the  same 
as  if  he  had  not  fied,  unless  there  is  Something 
in  the  laws  of  the  country  where  he  is  to  be 
tried,  or  in  the  way  in  which  he  was  got  back,  to 
prevent.  I  do  not  understand  this  to  be  denied* 
All,  therefore,  depends  in  this  case  on  the  treaty 
with  Great  Britain  under  which  this  extradi- 
tion was  effected,  and  section  6276  of  the  Re- 
viaed  Statutes.  I  concede  that  the  treaty  is  as 
much  a  part  of  the  law  of  the  United  States  as 
is  a  statute;  and  if  there  is  anything  in  it  which 
forbids  a  trial  for  anv  other  offense  than  that 
for  which  the  extradition  vnis  made,  the  accused 
may  use  it  as  a  defense  to  a  prosecution  on  any 
other  charge  until  a  reasonable  time  has  elapsed 
after  his  release  from  custody  on  account  of 
the  crime  for  which  he  was  sent  back.  But  I 
have  been  unable  to  find  any  such  provision. 
The  treaty  requires  a  delivery  up  to  Justice,  on 
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demand,  of  those  accused  of  certain  crimes, 
but  says  nothing  about  what  shall  be  done  with 
them  after  the  delivery  has  been  made.  It 
luight  have  provided  that  they  should  not  be 
tried  for  any  other  offenses  than  those  for  which 
they  were  surrendered,  but  it  has  not.  Con- 
sequentlf ,  as  it  seems  to  me,  the  accused  has 
acouired  no  new  rights  under  the  treaty.  He 
fled  from  the  justice  of  the  country  whose 
laws  he  violated,  and  has  been  got  back.  The 
treaty  under  which  he  was  surrendered  has 
granted  him  no  immunity,  and  therefore  it  has 
net  provided  him  with  any  new  defense.  This 
seems  to  have  been  the  view  taken  bv  the  En- 
glish (9k>vemment  during  the  time  of  the  contro- 
versy growing  out  of  the  demand  made  for  the 
extradition  oi  Winslow;  ior,  in  the  debate  in 
the  House  of  Lords,  the  Lord  Chancellor 
(Caimes),  while  suppordng^  the  English  view  of 
the  matter,  and  referring  to  the  cases  which 
had  been  cited  against  it^  said:  "In  that  class  of 
cases  *  *  *  the  prisoners,  who  had  been  sur- 
rendered on  one  cham,  and  who  were  being 
tried  upon  another,  tnemselves  attempted  to 
raise  the  defense  that  they  could  not  be  tried 
for  an  offense  different  from  that  for  which 
they  had  been  surrendered.  Such  cases  oer- 
tahily  have  no  application  whatever  to  the 
present  question,  oecause  nothinj^  can  be  [486] 
more  dear  than  that  a  prisoner  himself  has 
no  right  to  raise  such  a  defense.  Even  in 
France,  where  *  *  *  the  law  and  practice  of 
extradition  goes  far  beyond  that  which  prevails 
in  this  country  and  i^  the  United  Statea.  apris- 
oner  is  not  permitted  to  set  up  such  a  defense, 
for  the  dear  reason  that  he  is  within  the  iuiia- 
dictfon  of  the  court,  which  has  the  authority  to 
try  him  for  the  offense  of  which  he  is  charged, 
and  that  whether  he  ong^t  to  be  tried  for  an 
offense  other  than  that  for  which  he  has  been 
surrenderod  is  a  matter  of  diplomacy  between 
the  two  countries,  and  not  a  question  between 
the  prisoner  and  the  court  bdore  which  he  is 
being  tried."  For.  ReL  of  the  U.  S.  1876,  291. 
This  is,  I  think,  the  true  rule,  and  it  is  in 
full  accord  with  the  prindples  applied  by  this 
court  in  2%«  Richmond,  9  Cranch,  102  flS  U. 
S.  bk.  8,  L.  ed.  670],  where  it  was  insistea  upon 
by  way  of  defense  that  a  veasel  proceeded 
against  for  a  violation  of  the  Nonintercourae 
Act  had  been  seized  within  the  territorial  Ju- 
risdiction of  Spain.  As  to  this  Chitf  Justiee 
Marshall  said,  m  delivering  the  opinion  of  the 
court:  '*The  seizure  of  an  American  vessel 
within  the  territorial  Jurisdiction  of  a  foreign 
power  IB  certainl  V  an  offense  against  that  pow- 
er, which  must  be  adjusted  Mtween  the  two 
governments.  This  court  can  take  no  cogniz- 
ance of  it;  and  the  majority  of  the  court  is  of 
opinion  that  the  law  does  not  connect  that  tres- 
pass, if  it  be  one,  with  the  subsequent  seizure  by 
the  dvil  authority,  under  the  process  of  tlui 
district  court,  so  as  to  annul  tM  jproceedinga 
of  that  court  against  the  vessel'^  Ji  either 
oountr^rshould  useits  privilqies  under  the  trea^ 
to  obtain  a  surrender  of  a  fugitive  on  the  pre- 
tense of  trying  him  for  an  offense  for  which  r^«^g.. 
extradition  could  be  daimed,  so  as  to  try  him  1^^® 
for  one  for  which  it  could  not,  it  might  ffirnish 
a  Jusv  cause  of  complaint  on  the  part  of  the 
country  whidi  had  been  deceived,  but  it  would 
be  a  matter  entirely  for  adjustment  between 
the  two  countries,  and  whidi  could  in  no  way 
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imire  to  Um  benefit  M  the  aecuied  except 
througb  the  InstnimeDtalitr  of  the  gOTemment 
tbat  iSkd  been  faidnoed  to  gl^e  him  up. 

As  to  section  6876  of  the  Re?iwd  BtatuteB,  I 
bftTeonly  to  say,  that,  In  my  opinion,  it  neither 
adds  to  the  rights  of  the  aecuied  nor  changes 
the  effect  of  the  treatr  as  a  part  of  the  law  of 
the  United  States.  The  accused  was  surren- 
dered br  Great  Britahi  to  the  United  8tates,and 
the  United  States  are  alone  responsible  to  that 
country  for  whatever  may  be  done  with  him  in 
ooDsequenoe  of  his  surrender.  He  was  deliv- 
ered  into  the  possession  of  the  United  States, 
md,  in  my  opinion,  that  possession  may  at  any 
time  be  regained  by  the  U  nited  States,  under 
this  statute,  from  the  State  or  its  authorities,  so 
long  as  the  accused  remains  in  custody,  if  it 
dionld  be  necessary  in  order  to  enable  them  to 
keeptheir  faith  wtth  Great  Britain  hi  resnect 
to  the  surrender. 

I  do  not  care  to  elaborate  the  argument  on 
fliiher  of  these  questions.  My  only  purpose  is 
to  state  generally  the  grounds  of  my  dissent 

Ihwoopy.    Test:  

James  H.  MoEenney,  derk,  Sup.  Oourti  U.  & 


[M9j  OHARLBS  G.  FEFSR,  Sued  m  Ohablbs 
0.  Pkpbb  A  OoiiFAin,  abi>  GSORGS  G. 
LA.TTA,  AppU., 

e. 

SAMUEL  W.  FORDTCE,  Assignee  of  Wal- 

fXB  A.  MooBB,  AHD  WALTER  A.  MOORE. 

0ee  S.  a  Beportar's  ed.  MMRL) 

JwriidicUan—dreuU  towrt  wiGwut^  wA^  an 
inditp&n$ahie  deflmdant  it  advene  in  intereet 
to  iheplaintijfk  and  ie  a  eitieen  of  the  same 
State  and  there  ie  no  eepairable  eontroeereu — 
ceete-e^ual  divieion  ((f-^improper  removal  ef 


L  Wbera,  at  the  time  of  the  oommeooement  of 
tn  scdon  in  a  olioalt  oouit,  or  Its  removal  thereto, 
one  of  the  datendants  Is  an  indispensable  parrr  ad- 
fene  in  mterest  to  the  plamtifts  and  Is  a  dttien 
of  the  same  State,  and  there  la  no  separable  oon- 
troYenv  between  the  plalnttfBs  and  another  de- 
fendaiii  who  la  a  oltlien  of  a  dlllerent  State,  the 
eoart  Is  without  Jorladlotion. 

&  Upon  a  reversal  for  want  of  Jurladiotion  in  the 
etaonlt  oomt,  this  oourt  may  make  snoh  order  In 

peot  to  theoosts  of  the  appeal  aajusttoe  and 

bt  shall  aeem  to  require. 

.  The  plalntiflli  having  improperly  brought  a 
soft  m  the  eoort  below,  and  the  defendants  havhiff 
impropedy  removnd  another  suit  thereto,  without 
<rtQeation  by  either  party,  upon  the  reversal  of  a 
decree  entered  after  the  oonsolldattmi  of  said 
BD^Lttils  oourt  orders  that  the  oosts  be  eQuaOy 
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Argued  and  mOmitted  Jfov.  rr,  1886.    BeMed 

Dee.  t$,  1886. 

A  FFBALfromthe  Circuit  Court  of  the  United 
il  States  for  the  Eastern  District  of  Arkansaa 
Uieentd, 

The  histoiT  and  facts  of  the  case  appear  in 
tte  opinion  ol  the  court. 

Mr.  Henrw  Hiielieoek»  for  appellants. 
Jtmn.  »M  W.  KlmlMOl  and  Qeo.  W. 
Mnrfihig^  for  appelleet. 


Mr.  Oheef  JruHee  Walto  dali^rared  the  ophi- 
ion  of  the  court: 

From  the  record  in  this  case  it  appean  that 
on  the  10th  of  Januair,  18S1,  Walter  ▲. 
Moore,  a  citizen  of  Arkansas,  oonyeyed  to 
George  G.  Latta,  a  citizen  of  the  same  State, 
certain  property  in  the  City  of  Hot  Springs,  in 
trust  to  secure  the  payment  of  three  notes  for 
the  sum  of  $3,488.46  each,  payable  to  the  order 
of  Charles  G.  Peper,  under  the  name  of 
Charles  G.  Peper  &  Co.,  a  citizen  of  Missouri, 
with  power  of  sale  in  case  of  nonpayment. 
Aiter  the  execution  of  this  conveyance  Moore 
became  insolvent,  and  assigned  his  proper^  to 
Samuel  W.  Fordvce,  a  citizen  of  ArkaniBas,  for 
the  benefit  of  his  creditors.  On  the  11th  of 
June,  1881.  Fordyoe  as  soeh  assignee,  at  the 
instance  of  the  creditors  of  Moore  and  in  their 
behalf,  began  a  suit  in  equity  in  the  Circuit  [470) 
Court  of  the  United  Statesfor  the  Eastern  Dis- 
trict of  Arkansas  against  Pepor  and  L^ta,  the 
object  and  purpose  of  which  was  to  prevent  a 
sale  of  the  property  under  the  deed  to  Latta, 
and  for  an  account  of  certain  transactions  be- 
tween Peper  and  Moore  connected  with  the 
notes  which  had  been  secured,  with  a  view  to 
the  cancellation  of  the  debt  or  at  least  its  pay- 
ment after  the  exact  amount  due  shoula  be 
determined.  In  the  bill  it  appeared  that  both 
Fordyce  and  Latta  were  citi^ns  of  Arkansas^ 
and  that  Peper  was  a  citizen  of  Missouri.  To 
this  bill  Peper  and  Latta  filed  a  Joint  answer. 

Afterwards,  on  the  81st  of  October,  1881, 
Fordyce,  as  assignee,  and  Moore  began  another 
suit  against  Peper  and  Latta  in  the  Circuit 
Court  of  Garland  County,  Arkansas,  the  object 
of  which  was  also  to  enjoin  Peper  and  Latta 
from  selling  the  property  under  the  deed  to 
Latta,  and  to  obtain  a  cancellation  of  the  con- 
veyance. Immediately  on  the  filing  of  this 
biU,  a  preliminary  injunction  was  granted  as 
prayed.  On  the  same  day,  Peper  and  Latta  filed 
a  petition  for  the  remoyal  of  this  last  suit  to  the 
Circuit  Court  of  the  United  States  for  the  East- 
em  District  of  Arkansas,  on  the  ground  that 
**  There  is  a  contioyersy  in  this  suit  between 
citizens  of  different  States,  and  which  can  be 
fully  determined  between  them."  In  their  peti- 
tion it  was  stated  in  express  terms  that  Latta, 
Fordyce,  and  Moore  were  all  citizens  of  Ar- 
kansas, and  Peper  a  citizen  of  Missouri.  This 
cause  was  entered  in  due  form  in  the  Circuit 
Court  of  the  United  States  on  the  14th  of  No- 
yember,  1881,  and  on  the  21st  of  the  same 
month  JPeper  and  Latta  filed  in  that  court  a 
Joint  answer  to  the  bill  which  had  been  filed  in 
the  state  court,  and  on  which  the  injunction 
had  been  granted.  On  the  20th  of  December, 
1881,  the  two  canses  thus  in  the  Circuit  Court 
of  the  United  States  were  there  consolidated  on 
motion  of  Fordyce,  and  an  order  made  "that 
the  two  causes  be  tried  as  one  suit  under  the 
title  "  of  the  cause  originally  begun  in  that  court. 

On  the  10th  of  June,  1882,  Peper  and  Latta 
filed  a  cross  biU  in  which  they  prayed  a  fore- 
closure and  sale  of  the  trust  property.  To  this 
cross  biU  an  answer  was  fika  by  Fordyce  and 
Moore,  setting  up  substantially  the  same  de-  [471] 
f enses  as  were  shown  in  the  bill  of  Fordyce  in 
the  Circuit  Court  of  the  United  States,  and  to 
this  a  replication  was  filed  by  Peper  and  Latta. 
Testimony  was  taken,  and  on  the  final  hearing 
of  the  cause  a  decree  was  entered  dismissing 

its 
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the  dOM  faai  and  directing  a  cancellation  of  the 
deed  of  tmtt  IW>m  that  decree  Peper  and 
Latla  took  this  appea]. 

The  first  objection  now  made  to  the  decree  Is, 
that  tiie  circuit  court  had  no  jurisdiction,  either 
of  tiie  suit  originally  begun  in  that  court  or  of 
that  remoTed  from  the  state  court.  If  the 
Jurisdiction  does  not  appear  on  the  face  of  the 
record  in  some  form,  the  decree  is  erroneous 
and  must  be  reversed.  That  was  decided  at 
the  present  term  in  ConHnental  Life  In$,  Ch, 
y.  Rhoadi  [ante,  880],  to  which  reference  is 
made  for  the  authorities. 

The  Jurisdiction  in  this  case  depends  alone 
on  the  citizenship  of  the  parties;  and  in  the 
suits  as  originally  begun,  and  on  their  consoli- 
dation in  uie  circuit  court,  Latta,  one  of  the 
defendants,  is,  and  was  at  the  commencement 
of  the  actions,  a  citizen  of  the  same  State  with 
the  plaintiits.  This  is  fatal  to  the  jurisdiction, 
because  Latta  was  an  indispensable  party  ad- 
Terse  in  Interest  to  the  plaintiffs,  and  there  was 
no  separable  controven^  between  the  plaintiffs 
and  Peper  which  would  authorize  the  removal 
of  the  suit  begun  in  the  state  court  on  that  ac- 
count. This  was  expressly  decided  in  Thaper 
V.  Life  Aesociatum,  112  tf,  8.  717  [Bk.  28,  L. 
ed.  8o4],  a  case  which  cannot  be  distinguished 
from  this.  It  follows,  therefore,  that  the 'decree 
must  be  reversed. 

It  only  remains  to  consider  the  question  of 
costs,  for  in  Mangfield,  G.  A  L,Mi  S,  (h,  v. 
Stean,  111  U.  S.  879  [38:402],  and  Bdnoock 
V.  HoOyrook,  112  U.  8.  2&9  [28 :  714],  it  was  held 
that,  upon  a  reversal  for  want  of  jurisdiction  in 
the  circuit  court,  this  court  may  make  such 
order  in  respect  to  the  costs  cf  the  appeal  as 
justice  and  right  shall  seem  to  require.  Here 
the  error  is  attributable  equally  to  both  the  par- 
ties. Fordyce  sued  originally  in  the  circuit 
court,  when,  upon  the  face  of  his  bill,  it  ap- 
peared there  was  no  Jurisdiction.  Without 
cUscontinuing  that  suit  he  sued  again  in  the 
state  court  upon  what  was  substuitially  the 
same  cause  of  action  and  to  obtain  substan- 
tially the  same  ralief.  This  suit  Peper  and 
Latta  caused  to  be  removed  to  the  circuit  court, 
and  in  their  petition  set  forth  a  state  of  facts 
which  showed  Ihat  the  case  was  not  removable. 
The  cause  was  then  entered  in  the  circuit  cour^ 
and  an  answer  and  a  cross  bill  filed  by  Peper 
and  Latta  without  any  attempt  on  the  part 
of  Fordyce  or  Moore  to  have  the  suit  remand- 
ed, and  without  even  calling  the  attention  of 
the  court  to  the  ouestion  of  Jurisdiction.  On  the 
contrary,  after  the  answer  and  before  the  cross 
bill,  Fordyce  moved  for  and  obtained  an  order 
that  the  two  cases— that  which  he  had  brought 
in  the  Circuit  Court  of  the  United  States  and 
that  which  Peper  and  Latta  had  removed  there 
— be  heard  as  one  under  the  title  of  his  own 
suit  in  that  court  The  cases  then  proceeded, 
without  objection  by  either  partv,  until  after  a 
final  decree  below  and  an  appcsRl  by  Peper  and 
Latta  to  this  court  Under  these  circumstances, 
we  order  that  the  costs  of  this  court  be  divided 
equally  between  the  parties,  each  paying  half. 

The  decree  of  the  Oirouit  Uowrt  ie  reversed  far 
teatU  of  Jurisdiction  in  the  Circuit  (hurt,  and 
the  caueeremanded,  ttith  inetrwfUone  to  dismiss 
the  hiUJUed  originatty  in  that  eourt  by  Fordyce 
against  Psper  and  Latta,  without  nr^udiee,  and 
to  remand  the  suit  remof)edflwn  the  state  court, 
4S« 


eaeh  party  to  paiy  hit  own  costs  in  the  Oirssdt 
Court. 
I^eoopy.  Test: 

JamflB  H.  MoKeonej,  Glerk,  Sup.  Court,  O.  B. 


BALTmORB    AKD    OHIO    RAILROAD  [464] 
COMPANY.  Ptf.  in  Err.. 

GEORGE  BATES. 
<gee  8.  C  Beporter'sea.  4SI-MBD 
Bemasal  efcanues    security. 

BabaeotlOQ  8  of  seotlon  S8S,  B.  8.,  inrovldiiiff  ftxr 
the  removal  of  causes  from  state  courta,  on  the 
ground  of  prejudice  and  local  Influence,  was  not 
repealed  by  the  Act  of  187S.  That  part  of  said  eeo- 
tioD,  689,  R.  8.,whloh  provldefl  for  the  •eoorltjtobo 

Iven  upon  lemovai  of  a  cause,  also  remains  Jn 


repealed  by  the  Act  of  187S.   That  part  of  said 

tion,aw,B. ^^^ 

Klven  upon .        ,  ^    

force,  it  Ddng  necessary  to  carry  said  subsection  t 
Intoelteot. 

[Na  49.] 

Argued  and  submitted  Sac,  19, 1886.     Decided 

Dec.  13,  1886. 

FJ  ERROR  to  the  Supreme  Court  of  the  State 
of  Ohio.    Beoersed. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Messrs.  Ha|rh  L.  Bond*  Jr.,  and  John  K* 
Cowen«  for  plaintiff  in  error: 

This  court  has  repeatedly  decided  that  the 
provisions  of  section  8,  of  the  Act  of  1876,  do 
not  govern  the  removal  of  suits  on  the  ground 
of  prejudice  and  local  influence,  under  subseo- 
tion  8,  of  section  689  R  S.,  so  far  as  the  time  for 
filing  the  petition  for  removal  is  concerned. 

mu  Society  v.  Grow,  101  U.  S.  010  (Bk.  25, 
L.  ed.  847);  King  v.  OomeU,lWi  U.  S.  895  (37:00); 
Hess  V.  BeynMs,  118  U.  S.  78  (28:927). 

The  two  cases  last  above  dted  decided  ez* 
pressly  that  a  suit  between  a  citizen  of  the  State 
in  which  the  suit  is  brought,  and  a  citizen  of 
another  State,  wherein  ue  latter  has  filed  an 
affidavit  of  prejudice  and  local  influence  is  not 
"any  suit  menuoned"  in  section  2  of  the  Act  of 
1876.  And  hence  its  removal  is  not  governed 
bysection8  of  that  Act.  It  is  submitted  that 
the  effect  of  the  Act  of  1876  was  to  strike  out 
subsections  1  and  2  of  section  689  of  the  Re- 
vi9ed  Statutes,  but  to  leave  the  remainder  of  thai 
section  in  full  force,  so  as  to  provide  a  com- 
plete system  of  proceeding  for  the  removal  of 
suits,  on  the  ground  of  prejudice  and  local  in- 
fluence. There  are  two  distinct  systems  of  pro- 
ceeding for  the  removal  of  causes.  There  may 
be  a  removal  under  one  system,  or  under  th« 
other  system;  but  there  can  be  no  such  thlnf 
as  a  removal  partly  under  the  Act  of  1876  and 
partly  under  section  689. 

Messrs.  Oibaon  Athertoa  and  J.  A.Flory^ 
for  defendant  in  error: 

This  isa  proceeding  in  error  to  reverse  the 
Judgment  of  the  Supreme  Ck>urt  of  Ohio  in  the 
case  of  BaJUs  v.  Baltimore  <fi  OhioR.  R.  Oo.^ 
reported  in  full  in  89  Ohio,  167. 

We  cUiim  that  the  court  of  common  pleas  was 
right  in  refusing  to  certify  the  cause  to  the 
United  States  Court.  The  petition  to  remove 
was  filed  too  late  under  the  Act  of  Congress  of 
March  8,  1875.  U.  S.  Statutes,  1874  and  1875, 
p.  470. 

119  r.  s. 
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BaMUY.  Olark,  108 U.  8. 006(Bk.  98,  L.  ed. 
807);  FMmanP.  O.  (h,  t.  Bpeek,  118 U.  8.84 
(S8:88B);  CFnyoty  ▼.  .fibrMfly,  118  U.  8.  742 
(88:116%. 

The  Bsflnad  OomiMn j  attempted  to  make 
tlie  M^kUcation  imder  paragraph  8  of  section 
888,  Ber.  Stat  p.  118,  and  frame  their  petition 
and  bcmd  muder  that  section.  The  whole  of 
section  889  was  repealed  by  the  Act  of  March 
8,1878. 

BurdodkY.  Hale,  U.  8.  Ct  D.  of  Ind  LL. 
and  £.  Bep.  No.  10,  S46;  Clipingm'i  Admr.  y. 
JT.  r.  ifit.  8  Cin.  L.  Bulletin,  218;  DannOle  R 
i2.Cb.C%u»,7Ghic.  Lend  News,  241;  GhandUr 
Y.  Ooe,22  Am.  Bep.  487;  Smith's  Constitutional 
Ck>n8tn]ction,  §§  788,  787:  Murdoeky,  MemOUt, 
90  WaU.  817^U.  8.  bk.  92,  L.  ed.  437);Cr.  8. 
▼.  Tgwn,  11  Wall.  88  (78  U.  8.20:168);  7  Am. 
Dec  89,  note;  Loraine  Bank  R.  6b. y.  Cotton,  12 
Ohio  8t  968;  King  y.  CameU,  106  U.  8.  896 
(97:60X 

Goonaal  aay  that  part  8  of  section  689  was 
not  repealed  V<^'^<^  of  March  8;  that  the 
faioonmency  between  the  two  is  not  safflcient 
to  repeal  the  former.  But  the  law  is  that  when 
a  new  statute  enacts  a  thing  to  be  done  differ- 
ently from  the  same  thing  required  by  a  former 
law,  the  first  thereby  becomes  repealed  without 
SDY  direct  expression  of  such  intention. 

Mcefe  Y.  YanM,  1  Ohio,  10. 

It  seems  to  us;  there  is  no  doubt  but  that  it 
was  the  intention  of  Congress,  in  passing  the 
Act  of  March  8, 1876,  to  repeal  all  of  the  class 
of  cases  psroYided  for  in  section  680. 

FinL  Take  the  title  of  the  Act  of  March  8, 
1876. 

Second.  Then  the  language  of  the  first  sec- 
tkm,  which  provides  "That  the  circuit  court 
diall  have  original  cognizance  of  all  suits  of  a 
civil  nature,  at  common  law,  or  in  equity." 

IMrd.  Then  the  second  section,  which  pro- 
vides "that  any  suit  of  a  civil  nature  at  law 
€x  in  eqoity/'  may  be  remoYed. 

Foufih,  Then  the  language  of  the  third  sec- 
tion, which  provides  that  the  p^:son  "entitled 
to  remove  any  suit  mentioned  in  the  second 
section  of  this  Aet,"  the  Umguage  of  which, 
with  section  1,  is  the  same  as  that  of  section  2 
of  article  8  of  the  United  States  Constitution, 
under  and  by  virtue  of  which  the  United  States 
Courts  can  take  or  obtain  jurisdiction. 

Fifth,  Then  looking  at  the  other  provision 
of  the  Act  of  1876,  with  its  broad  and  compre- 
hensive lanffua^,  and  that  it  provides  a  single 
straight  and  uniform  mode  of  procedure  so  as 
not  to  allow  experiments  in  the  State  (See  Mil- 
ler, /.,  in  PuUman  PnOaee  Qofr  Co,  v.  Bpetk, 
supra).  Then  the  fact  that  the  local  prejudice 
resulting  from  the  war,  that  gave  rise  to  the 
Act  of  1867,  had  ceased  to  any  longer  exist 

From  all  of  the  above  facts,  there  seems  to  us 
to  be  no  doubt  but  that  it  was  the  intention  of 
Congress  in  passhig  the  Act  of  March  8,  1875, 
to  consolidate  and  codify  all  the  law  upon  the 
subject  relating  to  this  dass  of  cases,  provided 
for  in  sections  2  and  8  of  the  United  States 
CoDStitotion,  "between  citizens  of  different 
States,"  hito  one  single  section,  with  one  mode 
of  prooednre  applving  to  all. 

Batif  tUs  thua  paragraph  was  not  super- 
seded by  the  Act  of  1876,  this  case  was  not  re- 
movable under  that  paragraph,  because  the 
petitimi  was  not  filed  before  the  trial  of  the 
IM  r.  &  U.  8.  Book  80. 


The  Revised  Statutes,  panmnh  8.  pro- 

Yided  that  the  petition  for  xemoval  should  be 
filed  before  "the  trial"  of  the  cause.  Thiscase 
was  put  at  issue  by  the  demurrer,  under  section 
260,  Ohio  Oode»  and  "A  trial  is  a  Judicial  ex-« 
amination  of  the  issues,  whether  of  law  or  of 
fact,  in  an  action  of  proceeding." 

Ohio  Code,  g  262,  8.  ittdOTstat  1020. 

So  that  this  case  was  finally  tried  and  decided 
and  final  judgment  rendered  before  the  petition 
for  removal  was  filed,  and  the  petition  for  re- 
moval does  not  aver  the  case  haanot  been  tried, 
while  the  reoordshows  it  had  been  once  tried. 

But,  say  the  counsel  for  the  Bailxoad  Com* 
pany,  where  the  judgment  of  the  court  has 
been  set  aside  and  a  new  trial  granted  the  case 
is  removable,  and  dte  the  case  of  the  Intwrance 
OompawuY.  Dunn^  19  Wall.  2U (86  U.  8.  bk. 
22,  L.  ed.  68).  That  case  was  decided  under 
the  Act  of  March  2, 1867,  which  required  the 
petition  for  removal  to  be  filed  "at  any  time  be- 
fore the  final  hearing  or  trial  of  Oie  suit," 
while  in  the  Reviled  Statutes  the  word  trial  is 
transposed  from  after  the  word  "final"  and 
placed  before  it,  so  aa  to  make  it  conform  to 
the  Act  of  1866. 

This  change  was  not  made  for  nothing.  The 
case  of  Imuranee  Oo,  y.  Dunn  had  already  been 
decided,  of  which  it  is  presumed  Congress  had 
full  knowledee  before  it  enacted  the  Revised 
Statutes.  "It  is  apparent  that  this  change  was 
not  the  result  of  accident,  but  was  deliberately 
made  to  secure  uniformitYupon  the  subject,  in 
view  of  the  conflicting  aecisions  between  the 
federal  and  state  courts  hi  the  folio  wing  cases: 

AekefHy  v.  ViUu,  1  Abb.  (U.  8.)  284;  Johnetm 
Y.  Moneu,  Woolworth,  890;  Ineuranoe  Co,  v. 
Dwnn,  20  Ohio  St.  176,  and  same  case  19  Wall 
214,  mtpra;  Bryant  v.Eieh,  106  Mass.  192;  Whit- 
tier  y.  Ina.  Co,  20  Am.  Rep.  187. 

This  change  in  the  wording  of  the  statutes 
appears  to  haYe  been  made  apparently  to  get 
around  the  construction  given  to  the  Act  of 
1867  in  the  19  Wallace  report;  for  if  Congress, 
having  full  knowledge  of  that  decision,  had 
intencted  to  follow  the  Act  of  1867,  it  would 
have  worded  it  the  same.  The  change  was  ap- 
parently made  to  do  away  with  the  injustioe 
resulting  from  the  Act  of  1867,  under  the  con* 
struction  given  it  by  the  19  Wallace-report,  as 
is  well  illustrated  by  the  case  at  bar.  The 
change  in  the  Uu^aeeof  the  Acts  of  the  Re- 
vised Statutes  and  of  March  8, 1875,  were  made 
so  as  to  bring  the  law  back  to  the  same  state 
in  which  it  luid  been  since  the  foundation  of  our 
National  Gtovemment,  and  under  which  the 
rights  of  parties  had  been  long  since  settled  by 
judicial  decisions. 

Whittier  y.  Harford  Ine.  Co,  20  Am.  Rep. 
187;  King  v.  QymeU,  supra. 

If  a  removal  can  be  made  under  the  Revised 
Statutes,  the  conditions  of  the  bond  must  be 
those  required  by  the  Act  of  March  8,  1875. 

Torry  Y.  LoeomoiiveWorka,  14  Blatchf.  C.  C. 
Rep.  260;  20  Am.  Law  Reg.  p.  88;  Burdock  y. 
HaU,  8  Chic.  L.  News,  192;  Batee  y.  R.  R,  Oo. 
89  Ohio  St.  167;  Webber  y.  Bishop,  18  Fed.  Rep. 
49;  McMun^Y.  Con.  Q.  L,  Ins,  Oo,  9  Chic.  L. 
News,  824:  Farmers  L,  and  Tr,  Co.  y.  O.  P.  and 
8,  R,  R  Go.  12  Chic.  L.  N.  65. 

The  right  to  remoYC  a  suit  from  a  state  court 
to  a  Chxniit  Court  of  the  United  States  is  statu- 
toiy;  and  to  effect  a  transfer  of  jurisdiction  all 
28  487 
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fh«  re(|airame&t8  of  the  itBtttteB  must  be  fol- 
lowed. 

Per  Waite,  Oh,  J.,  inBamn  w.  Olark,  108  U. 
8.  610  <Bk.  26,  L.  ed.  506);  Bemawa  Oaae»,  100 
U.  8.  474  (25:  5W);  OrefforvY.  Hartley,  tupra; 
Ins.  Oo,  Y,  Peehner,  95  U.  8.  188  Si:  iST); 
Amary  y.  Amtyry,  95  U.  8.  186  (24:  m);  Mer- 
ehanU  IM,  Bank  t.  Br(nDn,A  Wooda,  268. 

There  was  no  ]iistiflcalioii,or  eyidence  giyen 
to  the  court  that  the  sureties  on  the  bond  were 
sufficient;  and  in  the  absence  of  a  finding  of  the 
court,  or  showing  to  the  court  by  affldayit  or 
other  eridence  £own  by  a  bill  of  exceptions 
setting  forth  the  evidence,  this  court  is  bound 
to  presume  they  were  not  eood  and  sufficient 
sureties,  if  it  is  necessary,  in  order  to  sustain 
the  Jud^ent  or  order  of  the  court  of  common 
pleas.  It  is  said  that  this  may  be  and  was 
waiyed.  We  admit  it  might  be  waiyed,  and  if 
the  court  had  ordered  the  remoyal,  it  would  be 
presumed  that  the  qualifications  were  made  or 
waiyed  to  sustain  the  order  of  lemoyal,  but  we 
know  of  1^0  authority  where  it  is  held  that  a 
court  of  errors  will  presume  such  a  fact,  or  hold 
that  it  was  waived  for  the  purposes  of  reyers- 
ing  an  order  or  Judgment 

nalUuy.  Femeau,  25  Ohio  St  685. 

Mr.  Ohitf  JutiUee  Walte  delivered  the  opin- 
ion of  the  court: 

This  suit  was  brought  in  the  Oourt  of  Oom- 
mon  Pleas  of  Licking  County,  Ohio,  on  the 
first  of  July,  1875.  by  Oeorge  Bates,  a  dtizm 
of  Ohio,  against  the  Baltimore  and  Ohio  Rail- 
road Company,  a  Maryland  corporation,  and 
haying  its  principal  office  in  that  8tate,  to  re- 
cover damages  for  personal  injuries.  The  Rail- 
road Company  filea  a  general  demuner  to  the 
petition,  on  the  20th  of  September,  1876,  and 
on  the  7th  of  Aprilf  1877,  this  demurrer  was 
sustained  and  juiogment  entered  in  favor  of  the 
Company. 

On  the  7th  of  July,  1877,  this  Judgment  was 
reversed  by  the  district  court  ox  the  county, 
and  the  cause  rsmanded  to  the  common  pleas 
for  further  proceedings.  When  the  case  got 
back  the  Railroad  Company  filed  a  petition  for 
removal  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  Districtof  Ohio,  under 
subsection  8  of  section  689  of  the  Revised  Stat* 
utes,  on  the  ground  of  prejudice  and  local  in- 
fluence. The  petition  was  m  proper  form,  and 
it  was  accompanied  by  the  necesBary  affidavit, 
but  the  security  was  such  as  was  prescribed  by 
section  689  of  the  Revised  Statutes,  and  not 
such  as  was  required  by  section  8  of  the  Act  of 
March  8, 1875,  chap.  187;  18  Stat  at  L.  pt  8, 
470.  The  Act  of  1875  requires  security  for 
"All  costs  that  may  be  awarded  by  the  said  dr- 
cult  court,  if  the  said  court  shall  hold  tliat  such 
suit  was  wrongfully  or  improperly  removed 
thereto."    This  is  not  found  in  section  689. 

The  petition  for  removal  was  denied  bv  the 
oourt  or  common  pleas,  December  22, 1877,  and 
thereupon  the  Railroad  Company  answered, 
and  the  parties  went  to  trial  May  S&^  1878,  when 
a  ludgment  was  rendered  against  the  Company. 
The  case  was  taken  then,  on  petition  in  error, 
to  the  district  court  of  the  county,  because, 
among  others,  the  court  erred  in  oimying  the 
petition  for  removal.  On  the  28th  of  I^braary, 
1880,  the  district  court  reversed  the  Judgment 
for  this  error,  and  the  case  was  thai  taken  to 
4M 


the  supreme  court  of  the  State,  where  the  Judg- 
ment of  the  district  court  was  reversed,  a^ 
that  of  the  common  pleas  affirmed,  on  the 
15th  of  May,  1888;  that  court  holding  that  the 
security  was  defective,  because  it  was  not  such 
as  the  Act  of  1875  required.  To  reverse  that 
Judgment  this  writ  of  error  was  brought 

Subsections  1  and  2  of  section  689  were  re- 
pealed by  the  Act  of  1875;  BydBY.  Bubie,  104 
tJ.  8.  407  [Bk.  26.  L.  ed.  828];  King  v. ChmsU, 
106  U.  S.  895,  898  [27:  60,  61];  BifOand  v. 
Chambert,  110  U.  8.  69  [28:  701;  Afm  v.  Wa^ 
sem,  118  U.  8.  594  [28:  1098];  but  subsection  8 
was  not  Bibls  8ociay  v.  Qr<n$,  101  U.  8.  610 
[25: 8471;  Em  v.  Beynddg,  118  U.  8. 78, 80  [28: 
927, 91^.  Under  subsection  8  the  petition  for 
removal  may  l>e  filed  at  any  time  before  the 
final  trial  or  hearing.  Ins.  Oo.y,  2>tfnn,19  Wall 
214  [86  U.  S.  22:  (Sj;  Vannecar  v.  Bryant,  21 
Wan.  41X88  U.  8.  &:  4761;  TfOss  v.  Fow,  99 
U.  8. 545r25: 8561 ;  BaUroad  Oo,  v.  McKinley,  99 
U.  8.  147  [25:  2721.  This  petition  was  filed 
after  a  new  trial  haa  actuaUy  been  granted,  and 
while  the  cause  was  pending  in  the  trial  court 
for  that  purpose.  It  was,  therefore,  in  time, 
and  no  objection  is  made  to  its  f  onn. 

As  subsection  8  has  pot  been  repealed,  so 
much  of  the  remainder  of  section  68H9  as  is  neo- 
essaiy  to  cany  the  provisions  of  that  subsection 
into  effect  remains  in  force,  unless  something 
else  has  been  put  in  its  place.  It  is  not  con- 
tended that  anything  of  this  kind  has  been  done, 
unless  it  be  by  the  operation  of  section  8of  the 
Act  of  1875;  but  that  section  by  its  very  terms 
is  only  applicable  to  removals  under  section  2 
of  the  same  Act.  The  language  is  ''That  when- 
ever either  party,  or  any  one  or  more  of  the 
plaintifh  or  defendants  entitled  to  remove  any 
suit  mentioned  in  the  next  preceding  section,^ 
that  is  to  say,  section  2  of  the  Act  of  1875, 
"shall  desire  to  removesuch  suit,"  he  shaU  peti- 
tion and  ffive  security  in  the  manner  and 
form  therein  prescribed.  Clearly,  then,  this 
section  relates  only  to  removals  provided  for 
in  that  Act;  and  as  subsection  8  of.  section 
689  remains  in  force,  because  the  cases  there 
provided  for  are  not  included  among  those 
mentioned  in  the  Act  of  1875,  it  follows  that 
the  form  and  mode  of  proceeding  to  secure  a 
removal  under  the  subsecticm  will  oe  sufficient 
if  they  conform  to  the  reguirementB  of  the  other 
parts  of  the  section.  Tnat  section  as  it  noir 
stands  unrepealed  is  complete  in  itself,  and  fuiw 
nishes  its  own  nuushinery  to  effect  a  removal  of 
all  cases  which  come  within  its  operatioiL  Hie 
security  is  as  much  governed  bv  the  remainder 
of  the  section  as  the  time  for  flung  the  petition; 
and  as  to  that,  it  was  distinctiv  held  hi  Bm  v. 
BeynMs,  iupra,  that  the  petition  was  In  time 
if  presented  before  the  finiu  trial,  efen  tbon(rii 
it  was  after  the  term  at  which  the  cause  ooiud 
have  been  first  tried,  which  would  be  too  late 
if  section  8  of  the  Act  of  1875  was  applicaUe 
to  this  class  of  cases.  .>A8  to  this  the  court  said 
in  that  case:  '*  We  are  of  opinion  that  ttris  clause 
of  section  (£39  remains,  ana  is  comidete  in  itself, 
furnishing  its  own  peculiar  cause  of  renioval, 
and  prescril^,  for  reasons  appropriate  to  it, 
the  time  within  which  it  must  be  done." 

It  is  true  this  suit  is  between  dtiuns  of  dif- 
ferent States,  and  as  such  it  is  mentioned  in  seo> 
tion  2  of  the  Act  of  1875;  but  theUr  meaning 
of  section  8  is  that  the  suit  m(usi  be  one  that  fi 
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remoT  ible,  simply  for  the  leaaon  that  it  is  one 
of  a  cuss  such  as  is  mentioned  in  section  8. 
Some  cases  in  the  ctrcoit  conrts  have  been 
ruled  the  other  way,  and  the  decision  of  the 
Supieme  Ck>nrt  of  Ohio  was  pat  largely  on 
thdr  authority;  bat  they  were  all  deaded  be- 
fore Eu$  Y.  BeynoUU,  wpra,  in  this  ooart,  and 
that  case,  as  we  think,  substantially  oorers  this. 
Theyudgmentofihe  Supreme  Oowri  </  OMo  i§ 
retened,  and  the  eauee  renwnded  for  fwrther 
proeeedinge  in  aeoordanoe  with  this  opinion, 
Ttueoopy.   Test: 

James  H.  MoKenney,  Clerk,  Sup.  Oonrt»  U.  8. 


1885]  JOHN  L.  STREET,  Appt.. 

SDWARD  P.  FERRY. 
(Bee  8.  a  Beporfear's  ed.  8SS,  88811 

Juriediciion'-^KppeaU  firom  Supreme  Cowrie  of 
the  Territoriei  and  iHiirietof  OoiurMa~-eon' 
etruction  of  Act  of  March  S,  ISSS—n^fflda/oiti 

1.  The  Aot  of  March  8, 188ft,  hmita  appeals  to  this 
eoort  from  the  Supreme  Oourts  of  the  TeiTttorleB 
and  the  Distrtot  of  Oolumbla,  with  oertain  exoep- 
ttona,  to  oases  In  which  the  matter  In  disputant 
the  date  of  final  Judgment  or  decree,  exceeds  $S,O0Q. 

Z,  The  patent  included  in  said  ezceptlons  is  a  pi^ 
tent  for  an  invention  or  discovery,  not  for  hmd. 

[Na  1079.] 
BisbmHtedIfb9.$S,lS86.  Bedded  Doe.  IS,  1386, 

APPEAL  from  the  Supreme  Court  of  the  Ter- 
ritory of  Utah. 
On  motion  to  dismias.  Granted, 
The  case  is  staled  bjr  the  court 
Jfssfrt.  J.  G.  Satberlaad  and  Artlnir 
Brown,  for  appellee,  in  support  of  motion. 

Mr.  John  A.  H»rsluul»  for  appellant, 
eentra. 

[886]       ifi".  OkitfJneiioe  Walto deUvered  theopin- 
lon  of  the  court: 

This  appeal  was  taken  sinoe  the  Act  of  March 
S,  1886,  chap.  865,  28  Stat  at  L.  448,  went  into 
effect  That  statute,  by  section  1,  limits  ap- 
peals to  this  coprt  fnnn  the  Supreme  Oourts  of 
the  Territories  and  from  the  Supieme  Court  of 
the  District  of  Columbia  to  cases  where  the 
▼alue  of  the  matter  in  dispute  exceeds  $6,000, 
except,  by  section  2,  the  validi^  of  a  patent  or 
copyright  is  inyolved,  or  the  vaudity  ozatreaty 
or  a  statute,  or  an  authori^  exercised  under 
tile  United  States  Is  drawn  m  question.  The 
▼alue  here  referred  to  Is  the  value  at  the  time 
of  the  final  Judn^ment  or  decree,  not  at  the  time 
of  the  appeal  or  writ  of  error.  Nothing  what- 
erer  appears  on  the  face  of  the  record  proper 
toahowthe  value  of  the  matter  in  dispute.  The 
Judgment  wss  rendered  July  22,  18S6,  and  an 
aroesl  allowed  the  same  day  in  open  court 
AffldavitB  of  value  were  filed  in  the  court  below 
•fler  this  allowance,  and  these  afiidavits  were 
sent  here  with  the  transcript  Other  affidavits 
bsTe  been  filed  in  this  court  since  the  case  was 
docketed,  and,  on  condderation  of  tiie  whole, 
we  mn  ntisfied  that  the  value  is  not  sufficient 
to  g:iye  us  Jurisdiction.  The  appellant  himself 
pato  the  value  of  the  land  alone  at  only  $4,000, 
and  the  fidr  inference,  from  all  the  affidavits 
liiken  together,  it  that  the  improvements  on 
!!•  U.  & 


the  land  are  worth  much  less  than  $1,000.  A 
large  number  of  witnesses,  who  seem  to  be  well 
qualified  to  Judge  of  the  value,  put  it  at  from 
$8,000  to  $8,600,  including  all  improvements. 

The  patent  referred  to  in  the  second  section 
of  the  Act  is  a  patent  for  an  invention  or  dis- 
covery, not  a  patent  for  land. 

The  motion  to  diemimie  granted, 
Traeoopj.   Test: 

James  H.  McKenne^,  Olerk,  Ba^  Oourt  U.  8. 


FRBDERIOK  KRAMER,  Asrignee  of  Ibaao   [355] 
OoHH,  a  Bankrupt  Appi,, 
e. 
ISAAC  COHN  Ain>  MARE  8.  COHN. 

<Bee8.  a  Beporter*s  ed.  866-8B7.) 


Bankruptcy— flnudulent  withholding 
hiU  by  aetignee  againet  bankrupt  and  another 
'-equity juriedietion. 

A  bill  Id  equ1t7i  ^^  hj  on  asalffrsee  taibankrupt- 


banknipt  1 

^nde  1q  d  biiafD<»ei  caxiieil  on  by  htm  in  the  i 

of  tUf*  othfT  defetidiint,  is  held  to  tiave  been  prop- 
erly dlfliniaaod,  Keutvnilly,  h£  lx»  tht>  H^xsond  dexena- 
atjt  tkud  with o Lit  prejudice  to  ah  action  at  law 
aeriilnst  tbe  ban  knipt,  tbere  belntf  do  proof  to  con- 
n^t  the  EH-Hcond  dcfcnduDt  with  uie  ftaud. 

[No.  43.) 
Suimittod  Mv.  ue,  1SS6.  Beeided  Dee.  IS,  1886. 

A  PFEALfrom  the  DistrlctCourtof  the  United 
A  States  for  the  Western  District  of  Arkan- 
sas.   Affirmed. 

The  histoiy  and  facts  of  the  case  sufficiently 
appear  in  the  opinion  of  the  court. 

Mr.  Morris  H.  Colm*  for  appellicnt. 

Jfswfii.  J.  "SL  Clendening  ana  ML  H«  San> 
dels*  for  appellees. 

Jfr.  JuMie  enemsw  deliTered  the  opinion  of    [356] 
the  court: 

This  bill  in  equity  was  filed  by  the  assignee 
in  bankruptcy  of  Isaac  Cohn^  against  him  and 
Mark  8.  Oohn,  alleging  that  Isaac  Cohn,  before 
the  adjudication  ox  bankruptcy,  and  with  in- 
tent to  defraud  his  creditors,  concealed  his 
property  and  sold  it  for  a  large  sum  of  money, 
and,  after  obtaining  his  discharge  in  bankrupt- 
cy, invested  that  money  in  a  stock  of  gooos, 
with  which  he  had  sbioe  carried  on  business  in 
the  name  of  the  other  defendant;  that  this  stock 
in  fact  consisted  of  the  property  so  kept  back 
from  his  creditors,  with  the  increase  thereof, 
and  that  the  other  defendant  had  little,  if  any, 
interest  therein;  and  praying  for  an  answer,  an 
injunction,  a  receiver,  an  account;  and,  upon 
failure  to  answer  and  account,  for  a  decree  vest- 
ing in  the  plaintiff  the  title  in  the  stock;  and  for 
fifther  reliel 

The  defendants  answered  separatelv  upon 
oath ,  denying  these  allegations,  and  alleflinff  tiiat 
the  business  was  carried  on  by  Isaac  Cohn  as 
clerk  of  the  other  defendant,  and  was  wholly 
owned  by  the  latter. 

At  the  hearing  upon  pleadings  and  proofs, 
the  court  was  of  opinion  that  the  plaintiff  was 
entitled  to  recover  against  Isaac  Cohn,  for 
money  and  assets  fraudulently  withheld  by  him 
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from  his  aarignee  in  bankraptcv,  the  som  of 
$0,000,  bat  that  the  plaintiff  had  failed  to  con- 
nect the  other  defendant  with  the  fraudulent 
withholding  of  assets;  and  therefore  entered  a 
decree  against  Isaac  Oohn  for  that  sum  and 
costs,  but  as  to  the  other  defendant  dismiswed 
the  bill  with  costa 

The  plaintiff  and  Isaac  Ck>hn  each  filed  a  pe- 
tition for  a  rehearing.  The  plaintiff's  petition 
was  denied.  But  upon  the  petition  of  Isaac 
Ck>lm  it  was  ordered  that  as  to  him,  "it  appear- 
ing to  the  court  that  it  is  without  Jurifloiction 
in  this  case,"  the  former  decree  be  set  aside  and 
the  bill  be  dismissed  with  costs  and  without 
preludice.    The  plaintiff  appealed  to  this  court 

No  reason  is  shown  for  sustaining  the  appeaL 
So  far  as  the  pbdntiff's  datm  was  against  Isaac 
Cohn  personallj,  an  action  at  law  to  recoyer  the 
value  of  the  property  fraudulently  concealed 
and  sold  by  mm  would  afford  a  full,  adequate 
and  comjdete  remedy.  The  only  pretense  for 
resorting  to  equity  was  the  alle^itaon  that  the 
proceeds  of  that  property  had  been  invested  in 
the  stodc  in  goods  of  a  business  carried  on  by 
him  in  the  name  of  the  other  defendant,  where- 
by it  was  sought  to  affect  the  latter  and  the 
goods  with  a  trust  in  favor  of  the  creditors  of 
Isaac,  and  of  the  plaintiff  as  representing  them. 
But  the  proof  wholly  failed  to  support  that  alle- 
gation, and  showed  that  the  plaintiff  had  no 
right  of  action,  except  to  recover  pecuniary 
damages  against  Isaac  alone.  It  thus  appeared 
that  the  plaintiff  never  had  any  claim  within 
the  cognizance  of  a  court  of  eqmty ;  and  the  bUl 
was  rightly  dismissed  generally  as  to  the  sec- 
ond defenaant,  and  wiuout  prejudice  to  an  ac- 
tion at  law  against  the  first  defendant.  DoimU 
V.  Mitehea,  105  U.  8.  430rBk.  26,  L.  ed.  1148], 
BueardY.Bimiton.  119  XL  S.  847  [paH,  451 
Just  decided. 

True  copy.   Test: 

James  H.  MoKeaney,  Clerk,  Bap.  Oonzti  U.  8. 
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[477]  UNTTBD  STATES,  Appi.^ 

e. 

JOHN  PAUL  JONES,  Admr.  of  the  Itete 

of  Gbobob  MoDouoall,  Deceased. 

(flee  8.  a  Beporter*B  ed.  4T7-480.) 

JuriMetion  of  appeals  fnm  court  ofdaifM— 
when  not  affected  hy  appnpriaium  to  pa^ 
judgment. 

1.  This  court  has  joffMllotton'of  appeals  from  the 
court  of  olalms. 


.  .prop] 
plratiOD  of  the  rifffat  of  appeaL 
[No.  1024.] 
Submitted  JDee,  6, 1886.    Deeided  JDee.  IS,  1886. 

APPEAL  from  the  Court  of  CQaims. 
On  motion  to  dismiss.    Denied, 

The  grounds  for  the  motion  are  given  in  the 
opinion. 

Mr,  John  Paul  Joaea*  administrator,  in 
support  of  motion. 

Meetre,  A.  H.  Oarlaad,  Atiy-Oen.,  and 
Heber  J.  Kay*  Aut.  Atty-Oen.^  for  appel- 
lant, «9»lnck 
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Mr,  ChitfJuetiee  Walta  delivered  the  opin- 
ion of  the  court: 

The  munds  of  this  motion  are: 

1.  That  under  the  law  as  it  now  stands  no 
appeal  lies  from  a  Judgment  of  the  court  of 
oLums  to  this  court;  and, 

d.  That  since  the  appeal  waataken  Gongieas 
has  appropriated  the  amount  necessary  to  pay 
thejud^ent 

l%e  case  of  QardonY.  U.  8.  9  WaU.  561  [00 
U.  S.  bk.  17,  L.  ed.  9211,  holding  that  no  appeal 
would  lie  from  a  Judgment  of  the  court  of 
claims  to  this  court,  was  announced  March  10, 
1865.  The  cause  was  orinnally  submitted  on 
the  18th  of  December,  1868,  and  on  the  10th  of 
April,  1864,  it  was  ordered  for  argument  on  the 
second  day  of  the  next  term.  Cltitf  Jui^ice 
Tan^y  died  October  12, 1864,  and  the  case  was 
not  reargued  under  the  special  order  of  the 
previous  term  until  January  8,  1866.  Conse- 
quently, the  opinion  published  as  an  appendix 
to  117  U.  S.  6(7,  must  have  been  prepared  by 
him  before  the  decision  was  actually  made. 
The  records  of  the  court  show  that  in  announc* 
ing  the  Judgment  Chief  Juitiee  Chase  said: 
"  We  think  that  the  authority  given  to  the  head 
of  an  Executive  Department  by  necessary  im- 
plication in  the  14th  section  of  the  amended 
Court  of  Claims  Act,  to  revise  tdl  the  dedsiona 
of  that  court  requiring  payment  of  money, 
denies  to  it  the  Judicial  power,  from  the  exer- 
cise of  which  alone  appeals  can  be  taken  to  this 
court  The  reasons  which  necessitate  this  conclu- 
sion maybe  more  fully  announced  hereafter.  At 
present,  we  restrict  ourselves  to  this  general 
statement,  and  to  the  direction  that  the  cause 
be  dismissed  for  want  of  Jurisdiction."  This 
differs  somewhat  from  the  case  as  reported  by 
Mr.  Wallace*,  and  shows  precisely  the  ground 
of  the  opinion;  to  wit,  the  special  provisions  of 
section  14.    That  section  was  as  follows: 

"  Sec.  14.  That  no  money  shall  be  paid  out 
of  the  treasury  for  any  claim  passed  on  bv  the 
court  of  claims  till  after  an  appropriation  there- 
for shall  have  been  estimated  for  by  the  Secre- 
tary of  the  Treasury." 

At  the  next  session  of  Congress  after  this  de- 
cision the  objectionable  section  was  repealed  by 
the  Act  of  March  17, 1866,  chap.  19, 14  Stat  at 
L.  9;  and  the  court  of  claims  was  directed  to 
transmit,  at  the  end  of  every  term,  a  copy  of 
its  decisions  to  the  heads  of  departments  and 
certain  other  officers  specially  mentioned. 
From  that  time  until  the  presentation  of  this 
motion  it  has  never  been  doubted  that  appeals 
would  lie.  Indeed,  immediately  after  the  re- 
pealing Act  went  into  effect,  and  before  the 
adjournment  of  the  term  then  being  held,  a  set 
of  rules  regulating  such  appeals  was  promuU 
gated  by  wis  court,  and  it  is  safe  to  say  that 
tiliere  has  never  been  a  term  since  in  which 
many  cases  of  the  kind  have  not  been  heard 
and  decided  without  objection  from  anyone. 
At  December  Term,  1866,  in  De  Oroot  v.  U,  S. 
6  WaU.427[72U.  S.bk.  ld,Ii.  ed.  703],  the  new 
rules  were  referred  to  and  explained;  and  at  the 
next  term,  in  December,  1867,  inCT.  8.r,  Alire, 
6  Wall.  677  [78  U.  S.  18:  948],  a  case  which 
could  not  be  entertained  on  a  general  appeal 
was  sent  back  in  order  that  a  special  appeal 
Slight  be  allowed  of  which  this  court  could 


^Thls  ease  wfll  be  found  oorreotly reported  la 
Book  17  of  thlsedltion,  at  pa«e«n.   (Bd.> 
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take  lurisdictioii.  In  deUyering  the  opinion, 
Mr.  JiuUee  Nelflon,  w)io  was  wiUi  the  majority 
when  OoTdan'B  Com  was  decided,  after  referring 
to  that  case  aa  denying  the  jariadiction  of  thfi 
court  "  on  account  of  the  power  of  the  Ezeon- 
tive  Department  over  its  judgment  by  the  four- 
teenth section  of  the  Act  of  1868,"  said  "  that 
section  had  been  repealed  by  the  first  section 
of  the  Act  of  March  17, 1866."  So,  too,  in  [T.  A 
T.  CtOr^y,  22  Wall.  641  [89  U.S.  22: 772],  Mr. 
JuMHee  CliffoTd,who  also  concurred  in  the  Judg- 
ment in  Chrdon'9  (km,  said,  for  the  court: 
"  The  supreme  court  declined  to  take  Jurisdio- 
tioD  of  such  appeals  chiefly  for  the  reason  that 
the  Act  practically  subjected  the  iudgments  of 
the  supreme  court  rendered  in  such  cases  to  the 
re-examination  and  revision  of  the  Secretary  of 
the  Treasury;"  but  he  added,  "  Subsequently 
Gongreas  repealed  the  provision  conferring  that 
sathority  upon  the  Secretary  of  the  Treasury, 
and  since  that  time  no  doubt  has  been  enter- 
tahied  that  it  is  proper  that  the  supreme  court 
should  exercise  Jurisdiction  of  appeEds  in  such 
cases."  This  case  was  decided  at  October 
Term,  1874,  and  afterwards,  at  October  Term, 
1879,  In  Langfard  v.  U.  8.  101 U.  S.  844  [25  : 
1012],  Mr.  JutUee  Miller,  who  dissented  ^m 
the  judgment  in  Oardan't  (hue,  after  referring 
to  that  case  and  the  grounds  of  its  decision, 
odd:  "  An  Act  of  Congress  removing  this  ob- 
jectionable feature  having  been  passed  the 
year  after  that  dedsion,  this  appellate  power  of 
this  court  has  been  exercised  ever  since."  It  is 
manifest,  therefore,  not  only  that  the  jurisdic- 
tion was  originally  denied  solely  on  the  ground 
of  the  oblectionable  14th'section.  but  that,  with 
this  section  repealed,  nothing  has  ever  been 
supposed  unta  now  to  stand  in  the  way  of  our 
takmg  cognizance  of  such  cases. 

Reference  is  now  made  in  argument  to  section 
286  of  the  Revised  Statutes,  whdch  provides 
that  all  claims  and  demands  against  the  United 
States  shaU  be  settled  and  ad^ted  in  the  De- 
partment of  the  Treasury,  and  it  is  clahned  that 
this  is  the  equivalent  of  the  objectionable  14th 
section  as  a  bar  to  our  Jurisdiction.  This  sec- 
tion of  the  Revised  Statutes  is  not  new  law.  It 
was  first  enacted  as  section  2  of  the  Act  of 
Ifarch  8, 1817,  chap.  45,  8  Stat  at  L.  844,  and 
it  has  been  In  force  ever  since.  It  evidentiy 
idates  to  an  entirely  different  class  of  duties 
from  that  to  which  the  payment  of  the  Judg- 
ments of  the  court  of  claims  belongs.  As  to 
mch  Judgments,  the  duty  of  the  Secretary  of 
the  Trearary  la  to  pay  them  out  of  "  any  gen- 
end  appropriation  made  bv  law  for  the  pay- 
ment and  satisfaction  of  pnvate  claims,  on  pre- 
sentation" to  him  "of  a  copy  of  said  judg- 
ment, certified"  accordinff  to  law.  Rev.  Stat 
(10^  Of  course  this  applies  as  well  to  special 
sppropriations  made  for  the  satisfaction  of  the 
particiilar  Judgment  Under  this  statute  the 
Becretaiy  has  no  power  whatever  to  go  bcdiind 
the  judgment  In  his  examination. 

Reference  is  also  made  to  an  Act  of  March 
8,  1875,  chap.  149, 18  Stat  at  L.  481.  which 
{vovides  for  "deducting  any  debt  due  the 
United  States  from  any  judgment  recovered 
s^^mst  the  United  States  hv  such  debtor;"  but 
tins  gives  the  accounting  ofiBcers  of  the  Govern- 
ment no  autiiority  to  re-examine  the  judgment 
It  only  providea  a  way  of  payment  and  satis- 
faction if  tiie  creditor  shsJI,  at  the  time  of  the 
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rientatkm  of  his  Judgment,  be  a  debtor  of 
United  States  for  anything  except  what  is 
included  In  the  Judgment,  which  is  condusivt 
as  to  everything  it  embraces. 

It  is  unnecessary  to  pursue  this  branch  of  the 
case  further.  We  are  entirdv  satisfied  that,  as 
the  law  now  stands,  appeala  ao  lie  to  thii  court 
from  the  Iudgments  of  the  court  of  claims  hi 
the  exercise  of  its  general  Jurisdiction. 

As  to  the  second  ground  of  the  motion,  it  Is 
sufficient  to  say  that  it  is  expressly  xxrovided. 
in  the  Act  making  the  appropriation  referred 
to,  "  That  none  oi  the  Judgments  herein  pro- 
vided for  shall  be  paid  b^ore  the  right  of  appeal 
shaU  have  expbed."  Stat  1885-1886,  282.  As 
this  appeal  was  taken  in  time,  the  appropriation 
is  not  applicable  to  the  payment  of  the  Judg^ 
ment,  at  least  until  the  case  has  been  di^osed 
of  here. 

ThemaiUmtodiimimUdmML 

T^eoopy.   Test: 

James  H.  MoKennqy,  Olerk,  Bop.  Chnirt,  U.  8. 


MARY  B.  WILS0I7,  PIff.  M  At., 

ROBSRTBLAnt 

(See8.aBeporter'sed.887,  888.) 

JufMiction-^^rden  <if  A&wing,  en  pkuMif 
in  €rrar—fracUee--^aiJPdani 

1.  The  burden  of  ehcwln^  Juriadte^OD  Is  on  the 
plaltxtlff  tn  ernir ;  &ntl  If  he  falls  to  ^wir  by  a  fair 
propoDd (franco  of  te^tlmoD^  th&t  the  Tttlne  C^  tiie 
pro[>pn^  la  Utj^put^?  e£uoe<lfl  $5,000,  a  m^^tlon  to  dis- 
mlae  will  be  crranted. 

S.  Wh€re  the  record  doen  nob  sbow  the  Tahie  of 
the  i>ropert7  Ld  dla^utc.  It  Is  jirood  pmctice  to  grant 
leove  to  file  mflidavjte  us  to  euota  v*iiiie, 

pfo.  mo.\ 

8ubmitttdmv.  IS,  2886,     Ikeidedlkc^  IS,  1886. 

FBRROR  to  the  OiicaSX  Oourt  of  the  United 
States  for  the  District  of  Nebraska. 
On  motion  to  dismiss.    Granted, 
The  case  appears  in  the  opinion. 
Messn.  Lewis  A.  Groft  O.  8.  Hont- 
gomery  and  M.  H.  filesaloiuB,  for  defend- 
ant in  error,  in  support  of  motion. 

Meuri.  C.  O.  whedon  and  J.  O.  Croaker* 
for  plaintiff  in  error,  eanirti. 

Mr.  (MtfJiuHee  Walie  deliTered  the  oirfii. 
ion  of  the  court: 

Our  Jurisdiction  in  this  case  depends  on  tha 
Talue  of  the  matter  in  dispute.  Final  Ju* 
ment  was  entered  in  the  action  May  24, 18 
At  tbat  time  there  was  nothing  in  the  record  to 
show  the  value.  On  the  16m  of  September, 
1884,  on  motion,  leave  was  given  the  defend- 
ant in  the  court  below  to  file  affldavits  of  value 
that  day,  and  the  plaintiff  to  file  counter  affl- 
davits in  twenty  days.  This  was  good  prac- 
tice, and,  if  oftener  adopted,  would  save 
trouble  to  parties  and  to  us.  Under  this  leave, 
and  others  of  a  similar  character,  which  were 
afterwards  granted,  a  considerable  number  of 
affldavits  were  ffled  by  both  parties.  The  affi- 
davits were  contradictory,  some  having  a  ten- 
dency to  prove  that  the  value  was  more  than 
$5,000,  and  others  that  it  was  less.  On  the  5th 
of  May,  1886,  the  district  Judce,  without  for- 
mally deciding  the  question  d;  value,  allowed 
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OOT.  TSEV, 


a  -writ  of  error,  fhos  sonding  the  case  here  on 
[8881  ^0  affldavitB,  free  from  any  decision  what- 
ever by  the  ooort  below  as  to  their  effect.  In 
this rBn)ect  the  case  diflerB  from  CktgeY,  Pum- 
peUp,  106  U.  8.  164  [Bk.  37,  L.  ed.  668],  where 
the  appeal  was  allowed  by  the  conrt  in  session 
after  considering  the  affldayits,  and  from  ZeigUr 
Y.  Bapkim,  117IJ.  S.  688129: 1019],  where  the 
Talue  was  found  as  one  oithe  facts  in  the  case. 
The  burden  of  showing  Jurisdiction  is  on  the 
plaintiff  bi  error.  He  must  establish  as  a  fact 
Dy  a  fair  preponderance  of  testimony  that  the 
Talue  of  the  property  in  dispute  exceeds  $5,000. 
This  he  has  not  donei  Two  witnesses  swear 
that  the  property  is  worth  more  than  $6,000, 
and  eight  that  it  is  worth  25,000,  "or  more." 
These  are  for  the  plaintiff  in  error,  but  there 
are  eight  on  the  other  side  who  say  it  is  worth 
only  from  about  $8,000  to  about  $8,600,  and  the 
oeruflcate  of  the -county  clerk  shows  that  it  was 
valued  for  taxation  in  1884  at  only  $700.  Un- 
der these  drcumstanoes,  we  think  the  decided 
nderanceof  the  evidence  is  against  our 
liction,  and  the  motion  to  dismiss  is  there- 


[373] 


fore  granted. 
Diimisted, 
True  oopy.   Test : 

James  H.  MoKenney,  Cllerk,  Sap.  Oourti  U.  8. 


ROBERT  HBWTON,  Jjipt, 

e.  

PURST  AND  BRADLEY  MANUPACTUR- 
JSG  COMPANY,CONRAD  PURST,bt  ai. 
(See  8.  OL  Beporter^  ed.  flnHMSu) 

BaUrUfor  imprintmind  in  gatig-ptmn^-reimLe 
induding  neup  tiUmmUt  in  eambinaiian,  in- 

1.  Ill  view  of  flie  state  of  tlM  art  at  the  date  of 
fbe  tuveatloii  covered  by  lettats  patent  No.  fi68U, 
for  an  Improvement  In  sanff-plowigL  the  patentee's 
claJmsmtist  be  limited  to  bis  speoliio  devices  said 
patent  not  extending  to  any  device  by  which  the 
plow  may  be  lifted  byHiepower  of  the  team  throosrb 
a  bieak  or  friction  olntoh. 

ai  Whereno  mistake  or  Inadvertence  Is  shown,  a 
letaoe  which  Includes  additional  elements  ta  the 
combination  claimed  cannot  be  sustained. 

8.  Hie  flistdalm  of  reteued  lettecs jn^ent  No. 
8B8^  a  lelsnie  of  said  lettets  patent  Now  mSHs  held 
tobelnvalld.  ^^     ^, 

[No.  78.] 

Argued  Deo.  S.  1886.    Decided  Dee.  i$,  1886. 

APPEAL  from  the  CixcuitOoartof  theUnited 
States  for  the  Northern  District  of  Dlinoia. 
Afflnned. 

The  histoxT  and  facts  of  the  case  I4>pear  in 
the  opinion  <n  the  court 

Mr.  Im  Im  Cobnm*  for  appeOaot 

The  withdrawal  of  one  ingredient  in  a  pa- 
tented combination,  and  the  substitution  of  an- 
other which  was  well  known  at  the  date  of  the 
patent  as  a  proper  snbstituto,  is  a  mere  formal 
alteration  of  the  combination,  which  does  not 
constitute  any  defense  to  the  charge  of  infringe- 
ment 

Segmtntr  v.  OAome,  11  Wall.  610  (78  XT.  S. 
bk.  20,  L.  ed.  88):  G^Mv.  JB«i,15 wJl.  187(88 
U.  8.  81: 80);  BMe  ▼.  Bdb&rteon,  11  Blatchf. 
887;  Taylor  ▼.  Garretetm,  9  Blatchf .166;  King  ▼. 
LouieMe  Oement  Ou  6  Fish.  886. 
44S 


A  combination  ckim  is  infringed  when  all 
of  the  elements  of  the  claim  are  lued,  either  in 
the  form  shown  in  the  patent,  or  in  the  form  of 
old  and  well  known  medianical  equivalente, 
whether  substituted  in  place  of  all  or  part  of 
them. 

BeymourY.  Osborne,  11  WaU.  668, 666  (78  U. 
S.bk.  80,  L  ed.  ^);  AmerieanWhip  06.  ▼. Lam' 
bard,  4  Cliff.  606;  jr^iUer  ▼.  Tenteer,  U  U.  8. 
288  (24  :  108);  Water  Meter  Oe.  ▼.  Deeper,  101 
U.S.  882(26:1024). 

The  first  claim  of  the  reiiBoe  is  within  the 
scope  of  the  claim  of  the  original  patent  and  is 
legally  identical  with  it 

Oagey.  Herring,  107  U.  8. 640  (Bk.27,L.  ed. 
601);  JB^Mf  V.  Ohaee,  26  Fed.  Rep. 96. 

Meeere.  L.  L.  Bond  and  A  A.  Weet,  for 
appellees: 

If  the  later  combination  is  new,  or  one  ele- 
ment thereof  is  new,  it  is  not  an  infringement 

OtmldY.  Bees,  16  WalL  187  (82  U.  8.  bk.  21, 
L.  ed.  89);  Seymour  v.  Oebome,  11  Wall,  616 
(78  U.  8.  20:  '83);  Eamee  ▼.  Godfrey,  1  Wall.  78 
(68  U.  8.  17:  647);  Prouty  v.  Buggies,  16  Peu 
886  (41  U.  8.  10  :  986);  FuMer  v.  Tenteer,  94 
U.  8.  288  (24: 108). 

If  the  demento  are  not  combined,  connected 
and  arranged  in  the  same  manner^  there  is  no 
infringement. 

8irSer  v.  Watmeiey,  1  Fish.  668;  Brooks  ▼. 
JPUke,  16  How.  212  ^66  U.  8.  bk.  14,  L  ed.  666). 

By  combining  old  parts,  a  patentee  cannot 
prevent  others  from  recombimnf  them. 

RaHee  v.  Van  Wormer,  20  Walt  871  (87  U.  8. 
bk.22,L.ed.  249);  Futteryr.  Tenteer,  94  U.  8. 
288.296(24:108,106). 

Only  the  originator  of  a  new  art  or  an  entire 
machine  is  entitled  to  a  broad  application  of 
equivalents. 

S.  B.  Oo.  V.  aaylee,  97  U.  8.  666  (Bk.  24,  L. 
ed.  1064);  MeO^rmiek  ▼.  TaleoU,  20  How.  403 
(16  :  980). 

The  reiBBoe  falls  clearly  within  the  role  stated 
in  MiUerY.  Braee  Oo.  104 n.8.  860(Bk.26,  L. 
ed.788). 

Mahn  ▼.  mmeood,  112  U.  8.  864  (28  :  666); 
TToKmMft  V.  JSMtff,  116  U.  8. 96  (29  :  860). 

The  reissue  \b  void  because  obtained  after 
appellante  obtained  thefar  patents;  iotervening 
rignts  being  involved, 

OlemenU  v.  Odarleee,  ete.  Oo.  109  U.  8.  641 
fflk.  27.  L.  ed.  \WS),  Turner,  etc  I^g.  Oo,  ▼. 
Doeer  Stamping  Oo.  Ill  U.  8.  819  (28  :  442); 
Avion  V.  Doei^,  116  U.  a  287  (89  :  669). 

Mr.  Juetiee  Blfctchford  delivered  the  opin- 
ion  of  the  court: 

This  is  a  suit  fai  equity  brought  in  the  Circuit 
Oourt  of  the  United  8tates  for  the  Korthem 
District  of  DlinoiB  by  Robert  Newton  against 
the  Furst  and  Bradley  Manufacturing  Com- 
pany and  others,  to  recover  for  the  infringe- 
ment of  reissued  letters  patent  No.  8986,  granted 
to  the  plahitill,  December  2, 1879,  on  an  appli- 
cation, filed  October  16, 1879,  for  an  improve- 
ment in  gang-plows  (the  origioal  patent.  No. 
66812,  havfaig  oeen  granted  to  F.  8.  Davei)* 
port  88  inventor.  October  9, 186(n. 

The  specification  and  claims  of  the  origioaL 
and  those  of  the  reissue,  and  the  drawings  of 
the  reisBue,  areas  follows,  the  parts  in  each 
which  are  not  found  in  the  other  being  In  italie: 

119  V.  & 
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laM. 

OiiQinaL 
**  Be  tt  known  that  I,F. 
B.  DBTenixn^  of  Jenej- 
rUle,  Jener  County,  and 
State  of  Onnota,  hare  1n- 
reoted  a  new  and  Im- 
Dro?ed  (wna  plow;  and  I 
do  hereoj  deolare  that 
flw  following  IB  a  full, 
dear,  and  exact  descrlp- 
tiOD  thereof,  which  wm 
enable  othen  akiUed  ta 
the  art  to  make  and  use 
the  nine,  reference  b»- 
tag  had  to  thB  acoom- 
panyfiiff  drawlngB,  form- 
faff  put  of  this  vpeoUloa- 
ttoii,iai«ftid^ 
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^llffine  1  li  a  plan  or 
tap  view  of  mj  inTen- 
ttoo;  flgurel;  aside  Tiew 


y^f- 


KaWTOH  ▼.  FUBST  AHD  BSADLET  MWQ.  0(k 

•*  Be  It  known  that  I,  F» 
8,  BaveoporL  of  Jersey- 
t^le,  Jersey  Oounty,and 
Btate  of  IlUnoifif  have  in- 
vent^^l   a  new  and  Im- 

S roved  whe^l  plow;  and  I 
0  hereby  declare  that 
the  follow  log  is  a  ftiH* 
clear,  ami  ejtEict  descrip- 
tion  thereof^  whieK  will 
eoable  ethers  ekEUod  in 
the  art  t4>  make  and  uwe 
the  game,  rcftsrence  b^ 
ing  bad  to  the  accom- 
wnyio^  drawlag^>  form- 
uig  part  of  thlsfipeoUlcia' 
tlon, 

17ie  oh}Act  of  my  inven- 
tiim^  Uj  ffTovidf  improv- 
«il  ftwansi  for  uHii£ing  tTie 
draft  of  th<  Unm  in  rais- 
ing; a  pUrw  frojn  thfi 
^ound:  anti  to  this  end 
my  invention  conatel*. 
jirsL  in  the  cofT]bination. 
^xHth  a  &wtng  njrle  and 
^ound  or  caTTifinQ  Uified, 
of  friction  clutcti  meehan- 
mn  and  m€<in»  for  engap- 
fnff  and  dvKtiijaglng  iht 
la&^  i(?W?i  tiii  grfmnd  or 
^arrytngwht^^  Raid  parts 
hein^f  comtmctcd  and 
adapted  to  raise  the  pl^tWJ 
fry  lacking  the  swing  OJrte 
Co  the  carTTfing  i^heel  by 
friction  clutch  tnoage- 
mejit^  and  raise  thephrw 
beam    bw    the    drafl   or 

ri-er  of  the  team;  second, 
the  e/jmhliiatum^  with 
d  ^rmifid  whseL  a  swing 
(tc?£,  and  a  pfm-p  be-am 
connected  to  the  latter^  of 
diutch  meehanism  con- 
netted  to  th£  axltr  an4 
^apttd  by  engagement 
vifU  the  w?fted  h  uiili^ 
thr.  ilraft  oftht  ttam  in 
turning  the  miying  axle  <n- 
to  upright  poifition^  and 
thereby  raise  the  pUyw 
beam:  thirds  in  the  com- 
bination, tsiith  a  ffTOUTwi 
Uhed,  a  suiiTig  curU,  and  a 
pUiw  beam  connce?*d  to 
the  Iflrtfer,  0/  a  friction 
clutch  connected  to  the 
dfl-Je  and  adapted,  by  c^m- 
tact  with  t  tie  wht^l,  tfl  turn 
the  axU  into  upright  posl- 
tioru  arKi  therehv  raise  the^ 
plme  beam  by  tM  (ML  o/ 
the  draft  of  the  team. 

tUfe/rrlnQ  to  flw  draw- 
ingi^  flgure  1  is  a  plan  or 
top  Tww  ol  mj  tEiTCn^ 
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of  the  8am&,  parti/  In 
aeotion  as  Indicated  by 
th^  line  X  I,  figure  1;  fig- 
ure 3,  a  trans verce  verfl- 
cmJ  **ection  of  the  same, 
taken  In  the  Un«  v  y,  flfir- 
iire  l»  Similar  Jett^rs  of 
reference  indicate  liko 
part^. 

Tbta  machine  ooonista 
of  ft  Trame,.  A.  made  of 
two  parnllol  bejinui  or 
bars,  a  (K  brftced  toi^^thnF 
near  the  front  liii'l  back 

Siecee*  b  b.  From  each  of 
leae  beftras  or  bars  de- 
pends a  plow,  B.  To  the 
front  crtsas  piece  to  bolt*^ 
an  Iron  fltandard^  C, 
St reoKtbened  by  an  iron 
stay.  I>,  muni  ng  down  to 
the  back  cross  piecen  To 
the  top  of  tbe  etiuidartl, 
a  la  fttt^che^a  a  sprinff 
eeaU  E,  the  whole  huo- 
ported  upon  two  wheels, 
P  F,  eaCD  tuniinp^  upon 
aniron  axle,  e,  altaihed  to 
a  hinqrfX'howd,  G- 

It  will  be  otjftorved  that 
oDo  of  liie  axh^.  c-,  is  at- 
tached to  the  front  or  up- 
per aide  of  the  hinged 
him^d,  G,  and  the  other 
to  the  back  or  nnder  side^ 
tn  such  a  manner  that 
when  It  Is  turned  down 
In  a  horizontal  position 
to  lower  the  pi  owe  to  th^ 
RTound,  the  wheel  that 
runs  In  the  furrow  will 
be  afi  much  lower  than 
the  other  as  the  depth  of 
the  furrow  may  reqxilres. 
inie  axle  that  carrier  th« 
whe<U  that  runs  In  lh« 
furrow  la  bo  formed  that 
it  may  bo  removed  from 
the  bflck  of  the  hinged 
bonrd  and  bolted  to  the 
front  BO  thatthe  maohlno 
may  run  level  when  there 
la  no  furrow  for  the  wheel 
to  run  in^  BM  lA  the  cose 
when  prepartns  the 
aground  for  cotton  eeetL 

ThA  hinged  hoard  G  li 
attached  to  the  plow 
frame  by  two  Ircm  hinges, 
H  H  \  the  one  H  od  the 
side  of  the  Iour'  bt^io 
forming?  an  arm  or  lever, 
I  to  which  Is  attaubed  a 
chain,  J^  which  passes 
over  a  wheeU  K,  and  in 
made  f^st  to  the  plow 
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tlon;  figure  2  is  a  tide 
ylew  of  the  same,  partly 
fn  section,  as  indicated 
by  the  line  x  i,  figure  1; 
fitlTure  3  f«  a  traosverae 
vertical  flection  of  the 
game,  taken  in  the  Una 
i^y^flgurel.  Slmilarlet- 
tera  of  reterence  Indi- 
cate like  parca. 

This  machine  oonslsia 
of  a  f  i^ame.  A,  made  of 
two  panillel  beams  or 
bar.<i,  a  a^  braced  to^^ethor 
near  the  front  and  back 
plcoee^  b  b.  From  each  of 
these  be^mA  or  bara  de- 
pends a  plow,  B,  To  the 
front  orofls  piece  is  bolted 
an  iron  atandard,  O, 
strengthened  by  an  iron 
stay,  Dt  mnnlng  down  to 
the  back  cro69  piece.  To 
the  top  of  the  standard, 
C,  i&  attached  a  sprioff 
Beat,  B,  the  whole  iup- 
ported  upon  two  wheels, 
F  F,  each  turnioff  upon  a 
Journal,  CtOf^iwingasdA, 

It  will  be  obeerved  that 
one  of  the  Joiirtiois,  c,  is 
attaohe^j  to  the  front  or 
upper  side  of  the  «winQ 
tLtir^  G,  and  the  other  to 
the  back  or  under  side, 
in  auch  a  manner  that 
when  it  is  turned  down 
In  a  horissontal  position 
to  lower  the  plows  to  the 
groundf  the  wheel  that 
rtinfi  in  the  furrow  will 
be  as  much  lower  than  -^_,^- 
thr  other  lifl  the  depth  of  (S78j 
the  furrow  may  require. 
The  jimrnal  that  carries 
the  wheel  tliat  runs  in  the 
furrow  l9  BO  formed  that 
it  may  be  r**m<.ivod  fn>ra 
the  back  of  the  awing  orl^i 
and  Lbe  B  fic-ctjrfd  to  the 
front,  so  that  the  ma- 
chine may  run  level 
when  there  is  no  furrow 
for  the  wheel  to  mn  In, 
OS  Is  the  ca^o  when  pn^ 
paring  the  ground  for 
cotton  seed. 

1!hv  swing  00^  6  la  at- 
tached to  tine  plow  frame 
by  two  iron  htJijErfa,  H  H', 
the  one  H  on  the  side  of 
the  long  beam  forming 
an  arm  or  lever,  1.  to 
which  is  attached  a 
ohain,  J,  which  paMes 
over  a  wheel,  K,  and  ia 
made  fast  to   the  plow 
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frftm€.  The  wheel  K 
tuma  upon  Kitud  In  the 
end  of  a  lever,  T.,  this 
loTer  bcinff  boltf  <1  to  tb© 
foot  board  M,  whioh  ta 
hJnffM]  to  tbe  plow  frame 
intlie  wme  manner  ft  Qd 
at  the  ume  plnce  as  the 
ftxle  board  G.  To  the  op- 
posite eofl  of  the  foot 
board  la  bolted  a  brtioket  i 
or  stop,  d.  agtUnat  which  ' 
rcst^  an  ann.  e,  by  which 
the  hinQed  board  Q  is 
op^ratecj,  the  arm  ebeins 
held  in  the  vertical  posl- 
tton  by  a  latcb,  N,  wolcb 
to  Uftod  by  placing  the 
foot  on  the  back  part  of 
It 

Now,  It  will  bo  Been 
that  to  lower  the  plotrs  to 
the  rround  It  l9  only  nec- 
ttsary  to  brlnp  down  the 
arm  e  t.lj  I  a  block,  f, which 
ll  bolted  to  itA  eaiiey  ro^ts 
upon  a  rtftUr^  g,  of  a  lov- 
er, O,  which  IB  aecured 
tn  tbe  required  position 
bf  a  not<iif'd  quadrant, 
N.  It  wQl  be  obst  rved,  | 
that,  as  tho  lever  O  ia 
moved  forwartl  from 
notch  to  notch,  tbe  plnwn 
will  cut  deeper  and  deep* 
er,  and  the  reverse  na  it 
Is  drawn  back.  Uy  these 
detail  the  driver  has  en- 
tire control  of  the  depth 
of  tbe  furrow  withoiit 
moving  from  hla  seat  or 
itotjplri^  tbe  macblne. 

Tb rough  a  mortice  In 
the  U>pcitiJie  arm  *  psij^^^ 
a  Bmall  iron  lever,  P,  to 
which  |0  Attached  a  rod^ 
Q,  connecting^  It  with  a 
brake.  It,  which  actHupoD 
one  of  the  wh-i'Is  F,  tb© 
brake  R  working  upon  a 
pin  fixed  In  a  tdook  of 
wood  or  an  iron  plate 
f  aate  ned  to  the  f  ron  i  sJ  de 
of  the  hinfffd  hoard  G. 
Tho  object  of  thla  brake 
Ib  to  facilitate  the  oi>e* 
ration:  of  lift  big  the 
plows  out  of  the  >n"ound 
when  the  mnehine  \b 
moving  forwarili  for.  hy 
applytnK  but  a  H  tile  force 
to  the  lever  P  the  Itrake 
ti  pre»*ed  snflii:*k'titly 
bafd  to  tbe  wheel  to  turn 
the  hingtd  board  to  the 
vertical  posf  tlon. 
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The  draft  pole  or 
tongue  V*  ifl  faitenad  to 
the  u  nder  side  of  the  foot 
board  M  by  twobolti*,a+, 
a  nnmlier  of  holes  being 
maiie.  bo  that  tbe  tongue 
mav  be  cnoved  to  the 
right  or  left  to  give  the 
required  land  to  the 
plows.  The  hack  bolca 
Irf  are  made  oblong,  so 
that  it  can  bo  aJ anted 
when  needed.  The  tongue 
may,  if  aec**w*ary,be  used 
on  either  ^ide  of  the  draft 
Hue,  and  the  double  tree 
attaehod  to  the  foot 
board Independentof the 
tongue*  This  arranjre- 
ment  is  cbleflx  for  the 
eon  venion  c«  of  uain^ 
three  horses  abreast. 

When  the  httujcd  board 
Qlfl  turne<t  dOTrn  tn  the 
bori£ontai  position  tbe 
lever  or  arm  I  ffivea  the 
nihaia  J,  which  is  atta^^h* 
«d  to  ft.  oonaiaetable 
aliowlnf       the 


frame.  The  wheel  K 
turna  upon  a  stud  in  the 
end  of  a  Icvtr,  L,  this  lev- 
tr  tie\nit  bolted  to  the 
foot  brill  rd  M.  which  Is 
hinged  to  the  plow  frame 
in  the  Bamo  roiinner  and 
at  the  same  place  as  the 
ailc  G»  To  the  oppoisite 
end  of  the  foot  botinl  Is 
lx>lted  a  bmcket  or  iitop» 
d,  againBt  which  rf^iStJS  an 
arm,  e^  b^-  which  the 
swinQtis^h  l>  Es  operat<^, 
the  arm  e  bctng  held  ia 
the  vertical  pcsttion  by 
alatcKN,  which  is  lifted 
by  nlacliiff  tlie  foot  on 
the  oack  part  of  It, 

Now,  It  will  be  «een 
that  to  lower  tbe  plow  to 
the  ground  It  is  on  ly  nec- 
essary t<*  bring  do  wij  the 
arm  e  till  a  block,  /,whti;;ll 
is  bolted  to  its  fli(le>  re.'^ti 
upon  (I  Hlnp,  0,  of  a  leviT, 
O,  which  Is  set'ored  in  the 
renulred  position  by  a 
note  hed  quad  ra  nt »  N .  ft 
will  bo  obaervod  thdt,  aa 
the  lever  0  Ismo^^eil  for* 
ward  frotn  notch  to 
notch,  the  plows  will  cut 
deeper  and  dot  ^jer»  and 
the  reverse  ba  i t  is  drawn 
back.  Hy  tht^^  detiiili 
tb  e  dri  vcr  b  as  c  n  t  i  re  con- 
trol of  the  depth  of  tha 
furrow  without  moving 
from  hln^atorf^toppinff 
the  machine. 

Through  a  mortise  In 
the  top  of  arm  f  passes  a 
small  iron  lever,  P,  to 
which  iM  attjiched  a  rod, 
Q,  cfinnectinff  It  with  a 
brake.  Il^which  acte  upon 
one  of  tho  wheels  l\  the 
brake  B  working  upon  a 
pin  flred  In  a  block  of 
wood  or  an  iron  plato 
fastened  to  the  tront»ide 
of  the  mping  nxk  G.  The 
objet^t  of  thift  brake  Is  to 
facilitate  the  oiHsratlon 
of  lifting  the  plows  out 
of  the  ground  when  the 
machine  la  moving  for- 
ward, for  by  applying 
but  a  little  force  t-o  the 
lever    P    the   brake    ii 

{jresBsed  Siltfic'lcntly  hard 
n  the  wheel  to  turn  tbe 
&w\nQ  itrls  to  tbe  vertical 
posiiaon. 
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The  draft  pole  or 
tongiieC*  \3  fflflienedfco 
tlie  u  n  de  r  Sid  e  i>f  tb  e  foot 
board  M  by  two  bolts, 
ni ,  a  number  of  bolee  be- 
ing made,  so  that  the 
tongue  tnay  be  moved  to 
;  the  ri*rht  or  left  to  #rlTO 
the  required  land  to  the 
pluwft.  The  back  holes 
b<  are  made  aa  oblong 
ff^ots,  so  tbat  the  totuma 
can  be  Blanted  when 
needed.  The  tongue  may, 
if  neceBHary.  bo  used  on 
either  side  of  the  draft 
tin  p.  and  tbe  double  tree 
attaclied  to  tbe  foot 
board  IndepfMideiitof  the 
tongue.  This  arranga- 
ment  ifl  chlefiy  for  tho 
convenience  of  using 
three  hotses  abreast. 

When  the  xwing  arif  G 
la  turned  down  in  the 
horlEOntal  pt^ltion  the 
lever  or  arm  1  gives  tho 
chain  J, which  is  attached 
to  it,  considarmblia  akack. 


Oor.  Tbbm, 

allowing  the  tongue  to 
move  up  and  down  with- 
out Influencing  the 
Elgwe^  oODStltutttig  what 
\  eommotily  called  a 
^limber  tongue.* 
In  regard  to  raising  tbe 

f>lDWB  out  of  tbe  ground, 
t  will  hG  olwerved  that 
the  front  part  rtf  the  ma- 
chine  is  lifted  nearly  two 
thinla  of  ita  eourae  !)e- 
fore  the  lever  I  tightens 
the  chain  and  ct>m- 
mences  to  lift  the  baek 
part.  Thifl  contrivauca 
prodiicca  an  easy  motion 
wjthout  cauginif  either 
Jerk  ur  strain  lipon  tho 
□orKcs  or  the  marliine. 

The  hind  pUiw  can  be 
raised  or  lowered  inde- 
pendent of  the  other,  the 
standtinj  IV  sliding  in  an 
iron  block,  O' ,  and  op- 
erated by  a  lever,  A«^ 
fiixtending  forward  to  the 
front  of  the  scat,  and  se- 
cured In  the  requirtud 
poaitlon  by  notches  in  the 
side  of  the  seat  fdanilard, 
as  shown  in  figure  a 

Hating  f^tUy  dewnrSbed 
my  ini'^ntion,  what  I 
claim  aa  new  and  desire 
to  secure  by  letters  pat- 
ent *i." 

1,  In  a  wJigti  pZoir,  tht 
comhituit  iort,  uritna  twftiQ 
asie  ami  (froMnd  or  carrit- 
ing  irhcd»  flf  friction^ 
duUh  me^^ni^,  and 
means  fttr  encpofffnp  m%d 
diMtigaging  ths  Wrfer 
uJith  the  orotind  orrarrv" 
ing  whc^U  mid  pari»  he- 
ing  €on8truct€4i  and 
Oilapted  to  raise  the  plr/w 
bu  If^tking  tnt  #u?fng  aria 
to  the  carr}iing  ich^cl  bjr 
friclion^dvteh  engoQe^ 
menu  and  ratto  the  plow 
beam  bu  the  draft  or 
potrcr  of  the  team,  Kuh^ 
itaTitUiily  a^  wt/orr/i. 

2.  In  a  wh€€l  pityw^,  tM 
combination  with  a 
grmind  whed^  a  irtcKng 
osrif,.  and  a  plow  he^em 
tionnectcd  to  tm  ktiUr,  of 
dutch  hnethanitm  con- 
n^iU^l  eo  the  ack^  and 
adaptisd  by  tngaoemftU 
iHth  the  uyfieeL  (o  %Uili^ 
the  draft  of  ths  Uam  in 
turn  {710  the  swing  azls 
into  Hi>rigMp(mition^and 
thereby  raise  the  plow 
htam^  mibstantUiUv  at  «st 
forth, 

Z,  Tn  a  whte^  plov^  thA 
coTjd  final  iim,  HTWft  a 
ground  tr/ieel,  a  suring 
nJtJf,  nnd  a  plow  beam 
connected  to  the  latter^  of 
africiion  dutch  connret* 
ed  to  the  cp-k,  andadaiA- 
«dt  6v  contact  with  UiS 
wheely  to  turn  the  oris 
Intetiprtfl'Mpott^ion,  and 
thcrd>^  raise  tlic  viow 
b^am  by  aid  of  the  draft 
of  the  tf^wt^wuJb&antia&y 
iifl  tfet  forUu" 

The  answer  aets  op,  among  other  defenses, 
noninfringement;  ana  that  tbe  reiflsoed  patent 
is  invalid  because  not  for  the  same  invention  as 
the  original  On  a  hearing  on  proofs,  the  cir- 
cuit  court  entered  a  decree,  whicn  finds  that  the 
equities  are  with  the  defendants,  and  that  ther 
do  not  infringe  on  the  risiits  oi  the  phdntilf; 
and  dismisses  the  bill.  The  plaintiff  has  ap> 
pealed  to  this  court. 
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tongue  to  move  up  and 
down  without  tnflueno- 
ing  the  plows,  conslltu- 
ting  what  is  commonlj 
called  *a  Umber  tongue.' 

In  regard  to  raising  tbe 

I>low9  out  of  the  ground, 
t  will  be  obeerved  thai 
tbe  front  part  of  tlie  tmu 
chioe  is  lifted  n^^rlf  two 
th  i  rils  of  I  ts  courae  bef o  re 
the  lever  I  tightens  the 
chain  and  commences  to 
lift  the  buck  part.  This 
oniitrivani?e  produces  an 
ea^y  motion,  without 
ctiu^ing  either  jerk  or 
sti-ain  upon  the  horses  or 
tbf  rnacnine. 

The  hind  plow  can  he 
mi  sod  or  lowered  Inde- 
pt:ndcnt  of  the  other,  tbe 
jstjindaril  B'  sliding  in  an 
Iron  bkH!k^  0+»  and  op- 
orated  by  a  lever.  A+^ei- 
U?nLljug  forward  to  the 
front  of  tbe  Bt^at^  and  se- 
curt<l  ID  tbe  required  po^ 
aition  by  notches  in  the 
aide  of  the  peat  stand iird, 
as  shown  in  figure  3. 

1  claim  as  new  and  de- 
iire  to  aeoure  by  letters 
patent; 


1.  The  lever  P,  rod  Q. 
and  braJie  B^  arranged 
and  oiicratcd  as  nnd  for 
Uk  purpome  described. 

2-  The  hinged  board  G^ 
in  tonnection  with  the  re- 
w.nfUjl^  oxtes,  mibstan^ 
tifiUy  £tr  and /or  the  pur- 
jHMfC  described, 

3u  r^e  lever  O  and  <pxad^ 
rant  N.  for  regulating 
the  depth  of  tht  f-urrow^ 
Wiily^ant  tatlif  as  and  for 
the  purjiOM  nmeclfif^d. 

4.  Lifting  the  hind paH 
of  the  macfifne  by  means 
Of  the  lever  or  arm  J,  (ft 
eon  nee  f  ion  with  the  chain 
J,  wheel  K^  aiid  lever  A 
the^e  part^  oijeroting  to- 
gether, mhstantiailu  at 
and  for  th&  purpose  de- 
Berib^d. 

G,  Ilinoing  the  foot 
fcoard  If  to  the  plow 
fnimt,  a^  dc.«(Tiftftl. 

fl.  LSVrurinp  the  tonj/tte 
or  driAft  poU  to  the  foot 
board  Jfcf,  in  the  jnanner 
and  for  the  purpoM  de^ 
tCfTib^d. 

7.  The  sliding  ptow 
standard  B\mif^  hlOi:k 
0+,  h^er  j1+,  and  notched 
Hc^U  sUinthwd  C»  when 
used  together  and  in  ton^ 
nection  with  the  other 
parts. 

8.  Connecting  tht  leper 
L  u'Uh  the  tongut  or  dra/i 
poi<  by  fmiening  it  to  the 
foot  board,  the  whote  op- 
erai  ing  iog^her,  substan- 
tially lis  and  for  the  pur* 
po&e  set  foriK" 


If swTOW  T.  FnB0T  AVD  Bbadlkt  Mfg.  Oo. 
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■^  the  opinion  of  tlie  dicuit  oonrt  in  this 
ca»(ll  Bias.  406)>  it  appears  that  the  defenBee 
of  noninfringement  and  of  the  invalidity  of  the 
fehsae  were  sustained.  Infringement  is  not 
aaserted  In  this  court  as  to  any  claim  of  the  re- 
issue but  the  first. 

In  regard  to  the  subject  matter  of  that  daim, 
the  sp^ification  of  the  reissue  states  that  the 
fnTention  consists  "in  the  combination,  with  a 
swine  axle  and  ground  or  carrying  wheel,  of 
friction-clutch  mechanism,  and  means  for  en- 
gaging and  disengaging  the  latter  with  the 
ground  or  carrying  whed,  said  parts  being  con- 
structed and  adapted  to  raise  the  plow byiock* 
ine  the  swing  axle  to  the  carrying  wneel  by 
frfetion-clutch  engagement,  and  raise  the  plow 
beam  by  the  draft  or  power  of  the  team."  The 
first  daJm  of  the  reissue  uses  the  same  language, 
with  the  prefix  of  the  words  "In  awheel  plow,'' 
and  the  addition,  at  the  end,  of  the  words  "sub- 
stantially, as  set  forth." 

The  other  alterations  made  in  the  specifica- 
tion are,  that  "gang  plow"  is  changed  into 
"iB»«l  plow;"  "iron  axl^'  faito  "journal/'  and 
•'Ungedhoardr  hito  "wfinq asoU:* 

The  first  daim  of  the  original  patent  is  for  a 
combination  of  the  lever  P  with  the  rod  Q  and 
the  brake  R.  When  force  is  applied  to  the 
lever  P,  motion  is  communicated  through  the 
rod  Q  to  the  brake  R,  which  brake  acts  on  the 
periimerv  of  one  of  the'  two  supporting  or  car- 
rying wheels  F,  the  axle  of  which,  0,  is  at> 
tacfaed  to  a  hinged  board  G,  and  by  the  action 
of  the  brake  thehinged  board  is  changed  from  a 
horizontal  position  to  a  vertical  position,  and 
the  effect  is  to  facilitate  the  operation  of  liftiuff 
the  plows  out  of  the  ground.  The  first  daim  of 
the  original  patent  covers  only  the  combination 
of  the  three  specific  devices— the  lever  P,  the 
rod  Q,  and  the  brake  R.  The  first  daim  of 
the  reissue  calls  the  brake  R  "friction-dutch 
medianlsm,"  and  calls  the  lever  P  and  the  rod 
Q  "means  for  engaging  and  disengaging  the 
htter  with  the  ground  or  carrying  wheel,"  and 
then  daims  the  dombination  of  four  things— 
(1)  friction-clutch  mechanism;  (2)  means  for 
engsffhig  and  disengagineit  with  the  ground  or 
carrying  wheel;  (^  a  swmg  axle;  (4)  a  ground 
cr  canying  wheel 

The  hinged  board  G  of  the  plaintiiTs  original 
patent  is  ten  or  twdve  inches  wide,  and  at 
eadi  end  of  it  is  a  spindle  for  one  of  the  two 
ground  or  carr^g  wheels  to  run  on,  the 
spindles  being  in  Ime  with  one  edge  of  the 
hinged  board.  The  forward  ends  of  the  plow 
beams  are  attached  by  Joints  to  what  Is  the 
back  edge  of  the  hinged  board  while  that  board 
is  horizontal,  so  that  when  it  comes  to  be  ver- 
tical by  the  action  of  the  brake  and  the  forward 
movement  of  the  team,  the  forward  ends  of  the 
piow  beams  are  raised  in  height  a  distance  equal 
to  the  width  of  the  hinged  board,  lifting  Uie 
plows. 

The  defendants' machine  is  thus  described  in 
tiie  opinion  of  the  circuit  court,  and  the  de- 
acdption  is  conceded  by  the  counsd  for  the 
pluntifl  to  be  a  fair  one ;  "  The  defendants' 
machbe  is  a  whed  or  sulky  plow,  with  a  bent 
or  cranked  iron  axle,  upon  which  the  plow- 
beams  are  pivoted  at  about  two  thirds  of  the 
distaaoe  from  the  forward  end  to  the  coulter, 
ao  that  the  plow  is  nearly  balanced  upon  the 
ttde  or  crank,  and  tho  arrangement  of  the 

lis  t,  & 


mechanism  is  such  that  when  Am  plowis  run- 
ning or  operating  in  the  ground,  the  crank  part 
is  in  a  horizontal  position;  and  when  it  is  d^ 
sired  to  raise  the  plows  out  of  the  ground,  the 
crank  is  turned  upward  towards  a  vertical  posi- 
tion, whereby  the  forward  ends  of  the  beam  are 
raised  until  the  point  of  the  plow  runs  out  of 
the  ground.  After  the  f orwara  end  of  the  beam 
has  risen  to  a  certain  point,  it  strikes  a  stop,  so 
that,  when  the  crank  has  assumed  a  vertical 
position,  the  plow  is  balanced  across  the  crank 
part  of  the  axle,  thus  sustaining  the  plow  at  the 
height  above  the  ground  of  the  crank  when  in 
a  vertical  position.  This  turning  of  the  crank 
axle  so  as  to  lift  the  plow  is  accomplished  by 
a  friction  band  or  brake,  whidi  is  made  to  en- 
gage with  an  innec  extenrion  of  the  hub  of  one 
of  the  carrying  wheels,  so  that,  as  the  whed 
moves  forward,  it  causes  the  crank  axle  to  turn 
upwards  ixom  a  horizontal  to  a  vertical  pod- 
tion." 

The  drcoh  court  wis  of  opinion  that  if  the 
state  of  the  art  was  sudi  as  to  entitie  Daven- 
port to  a  broad  claim  for  any  device  bv  which 
the  plow  is  lifted  bv  the  power  of  the  team 
through  a  brake  or  friction  clutch,  the  defend- 
ants' machine  would  infringe.  But  the  court 
found  that,  prior  to  Davenport,  devices  had 
been  used  in  agricultural  implements  for  utiliz- 
ing by  means  of  a  brake  the  motion  of  the  car- 
rymg  whed,  through  a  crank  axle,  in  raisinff 
operative  pajis  of  the  madiinefrom  the  grouncL 
which  devices  were  so  alike  in  structure  and 
so  analogous  in  use  to  those  of  Davenport,  as 
to  require  his  daims  to  be  limited  to  his  specific 
devices.  In  view  of  those  prior  devices  the 
court  hdd  tiiat  the  defendants'  friction  band 
could  not  be  regarded  as  the  same  means  for 
aneaging  and  duenn^ng  the  carrying  whed 
and  the  axle  as  the  brake  of  Davenport;  and 
tiiat  the  defendants'  crank  axle  was  not  the 
plaintiffs  hinged  board.  In  these  views  we 
concur. 

The  reissue  was  applied  for  more  than  thir- 
teen years  after  the  oriffinal  was  granted,  and 
after  the  defendants  had  begun  to  make  ma- 
diines  of  the  pattern  now  complained  of.  The  [885] 
original  patent  did  not  make  a  swing  axle  and 
a  carrying  whed  dements  in  the  combination 
of  the  first  daim  of  that  patent  The  reissue 
was  evidentiv  taken  ta  cover  the  defendants' 
machine,  which  did  not  infrin^the  first  daim 
of  the  original  patent,  because  it  did  not  have 
the  Davenport  brake  R  No  mistake  or  in- 
advertence is  diown.  The  plaintifl,  hi  his 
testimony  as  a  witness,  assigns  as  a  reason 
for  the  reissue  that  he  thou^t  there  "was  a 
mistake  and  a  deficiency  in  the  patent;"  that 
he  did  not  consider  that  other  manufactur- 
ers [respected  it;  that  he  considered  it  de- 
fident  because  it  applied  the  friction  brake  to 
the  periphery  of  the  wheel;  and  thai  he  be- 
lieved the  patent  was  entitied  to  cover  different 
friction-dutch  devices,  so  as  to  be  a  better 
protection  against  infringers. 

Without  pursumg  the  subject  further,  we  are 
of  opinion  that,  within  numerous  decisions  of 
this  court,  the  reissued  patent  is  iuvaUd,  as  re- 
spects its  first  claim, 

Deoree  <j^lirm6d. 
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WILLIAMSPORT  NATIONAL   BANK, 
Biff,  in  Ett.^ 

9. 

DANIEL  B.   KNAPP  ahd  WILLIAM  F. 
THOMPSON. 

(Bee  8.  a  Beporter*b  ed.  867-88L> 

Juri$dietion--cerHfleate  of  dhUion  qf  opinion^ 
requisitet  qf. 

Under  the  Acts  of  C<vn*rT«8Hauttiorlzlri#  qucotJoci* 
artaincr  on  a  trial  or  hearing  beforo  t  wo  j  udpsi  iu  the 
circuit  court,  antl  cm  wblch  th^y  are  divided  In 
opinion,  to  be  or-JtCflcd  U>  tliis ix>tirt  for  declsloa, 
each  question  oertJOed  must  b«  ooo  of  law  purelr, 
must  be  a  distinct  point  or  proposition,  clenrlf 
stated,  and  not  thf"  whr,]nnapo,ani  not  the  queation 
whether  upon  the  erfdcnoo  the  judgment  should  be 
for  one  party  or  the  other. 


Argued  yo9,  es,  iJ^  1836, 
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F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Pennsyl- 
Tania.    Diemiued. 

Statement  by  Mr,  Juetiee  Gray  t 
The  original  action  was  debt  on  section  S198 
of  the  Revised  Statutes,  brought  in  the  Circuit 
Court  of  the  United  States  for  the  Western  Dls 
trict  of  Pennsylvania,against  a  national  banking 
association  established  within  that  district  to  re- 
cover twice  the  amount  of  interest,  at  the  rate  of 
£358]  9  per  cent,  received  by  the  defendant  upon  the 
discount  of  certain  promissory  notes.  Section 
6197  prohibits  any  such  association  from  re- 
ceiving upon  such  a  discount  a  higher  rate  of 
interest  than  is  allowed  by  the  laws  of  the  State 
in  which  the  bank  is  established,  except  that 
where  by  the  laws  of  the  State  "a  different  rate 
Is  limited  for  banks  of  issue  organized  under 
state  laws,"  the  rate  bo  limited  is  allowed. 
The  answer  denied  that  the  defendant  owed  the 
sums  demanded,  or  had  violated  any  provision 
of  the  National  Banking  Act 

The  record  showed  Uiat  at  the  trial  certain 
oral  testimony,  therein  stated,  was  offered  by 
the  plaintiffs  in  support  of  their  allegations, was 
objected  to  by  the  defendant,  the  ol^ection  was 
overruled,  and  the  defendant  took  exceptions. 
The  record  also  showed  that  the  defendimt,  for 
the  purpose  of  proving  that  at  the  time  of  the 
discounts  in  question  there  were  banks  of  issue, 
organized  under  the  laws  of  Pennsylvania,  al- 
lowed to  receive  interest  on  discounts  at  as  high 
a  rate  as  that  received  by  the  defendant,  offered 
In  evidence  charters  from  the  Legislature  of 
Pennsylvania  of  a  number  of  ban&  (the  tities 
of  which  were  given),  some  of  which  were  there- 
by expressly  authorized  to  receive  interest  at 
such  rates  as  might  be  agreed  upon  by  the  par- 
ties; and  also  onered  in  evidence  a  number  of 
other  bank  charters,  in  connection  with  evi- 
dence that  some  of  the  banks  issued  notes  of 
circulation,  conmionly  called  bank  notes,  with- 
out special  authorization  of  law,  in  order  "  to 
show  that  incorporated  banks  and  banking  com- 
(MUiies  in  Penn^lvania  issued  notes  of  circula- 
tion, commonly  caDed  bank  notes,  under  their 
respective  general  corporate  powers,  and  not  by 
virtue  of  any  special  authorization  of  law  to 
Issue  such  notes:  and  to  show  that  incorporated 
tMinksand  banking  companies  in  Pennsylvania, 
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not  specially  prohibited  from  issuing  such  notes, 
are  banks  of  issue  within  the  meaning  of  the 
Act  of  Congress,  by  virtue  of  tbeir  incorporation 
and  organization  as  banks  or  banking  compa- 
nies, and  without  any  special  authorization  of 
law  to  issue  such  notes; "  and  the  evidence  so 
offered  by  the  defendant  was  objected  to  by  the 
plaintiffs,  and  admitted  subject  to  their  ex 
ception. 

The  record  further  showed  that  a  verdict  was    [359] 
returned  for  the  plaintiffs,  and  that  the  circuit 
Judge  and  the  district  judge  signed  a  certificate 
that  they  were  opposea  hi  opimon  upon  the  fol- 
lowing questions  arising  at  the  trial: 

"First.  Whether  under  the  evidence  the  de- 
fendant was  legally  authorized  to  take,  receive, 
reserve  and  charjge  on  the  loans  or  discounts 
made  for  the  plaintiffs  upon  the  notes,  bills  of 
exchange  and  other  evidences  of  debt,  offered 
and  received  in  evidence  on  the  part  of  the 

Slaintiffs,  at  the  rate  of  interest  charged  by  the 
efendant  and  paid  by  the  plaintiffs,  as  shown 
in  evidence;  to  wit,  at  the  rate  of  9  per  centum 
per  annum. 

"Second.  Whether  under  the  laws  of  the 
State  of  Pennsjrlvania  a  rate  of  interest  or  dis- 
count was  limited  for  banks  of  issue,  organized 
under  state  laws,  at  a  rate  eoual  to  or  exceed- 
ing that  charged  by  the  defenaant  to  the  plaint- 
iffs, and  whether  ttie  defendant  was,  unaer  the 
evidence  and  the  Acts  of  Congress,  allowed  to 
take,  receive,  reserve  and  duirge  the  rate  so 
limited  for  the  discounts  made  for  the  plaintiffs; 
to  wit,  at  the  rate  of  9  per  centum  per  annum. 

"Third.  Whether  the  decision  of  the  Supreme 
Court  of  Pennsylvania,  'that  there  are  no  banks, 
nor  have  there  been  any  such  banks  in  Penn- 
sylvania, authorized  to  take  and  receive  interest 
at  a  greater  rate  than  6  per  cent,'  is  binding 
and  conclusive  upon  the  Judgment  of  the  courts 
of  the  United  States  in  determining  the  con- 
struction and  effect  in  Pennsvlvania  of  the  Acts 
of  Congress  commonly  called  the  Currency 
Acts,  and  especially  sections  6197  and  6198  of 
the  Revised-Statutes  of  the  United  States. 

"Fourth.  Whether  upon  the  whole  evidence 
the  plaintiff  was  entitied  to  recover." 

Judgment  was  rendered  for  the  plaintiffs  in 
the  sum  of  (2,160.88,  and  the  defendant  sued 
out  this  writ  of  error. 

Mewre,  C.  La  Rae  MiuftMHi»  Wm.  B. 
Armstronif  and  H,  W.  WaUtm^  tar  plaint- 
iff in  error. 

Meeen,  H.  C*  PmrMNis»  H.  O.  MeCor- 
miek,  /.  C7.  Bm  %nd  K  T.  Amee,  for  de- 
fendants in  error. 

Mr.  JiuUee  Chmx  deUvered  tbe  opinion  of     "^ 
the  court: 

Assuming,  what  does  not  appear  In  the  rec- 
ord, that  the  evidence  stated  In  the  bfUs  of  ex- 
ceptions was  all  the  evidence  Introduced  at  the 
trial  and  referred  to  in  the  certificate  of  division, 
that  certificate  is  clearly  insufficient  to  support 
thejurisdiction  of  this  court. 

Under  the  Acts  of  Congress,  authorizing 
questions  arising  on  a  trial  or  hearing  before 
two  judges  in  the  circuit  court,  and  upon  which 
they  are  divided  in  opinion,  to  be  certified  to 
this  court  for  decision,  it  has  always  been  held 
that  each  question  certified  must  be  (me  of  law, 
and  not  of  fact,  nor  of  mixed  law  and  fact;  and 
that  it  must  be  a  distinct  point  or  proposition, 

119  U.  S. 
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dearly  itaked,  and  not  tbe  whole  case,  nor  tbe 
qaesdon  whetber  upon  the  evidenoe  me  Jad^- 
ment  fhoold  be  for  one  party  or  for  tbe  other. 
SttundmvY.  Qouid,  4  Pet.  mm  U.  S.  bk.  7» 
L  ed.  Wth  U.  &  Y.Bait^,  9  Pet  967r9;  1241; 
WiethY.  ifemSng.MongaM  Oo.  106  if.  8.  006 
P7: 1001;  CaL  eta,  Ba^ng  Co.  ▼.  MoHicr,  118  U. 
a.  600,  JM^Wt  raS:  1106. 11081;  WiOervOU  r. 
Van  kyktL  116  U.  8.  600-704  m-.  772.  774]. 

Tested  %  these  rules,  the  Int  and  second 
oQflstions  oertiflcd,  each  behig  whether  "under 
tke  evidence"  the  defendant  was  auihorized  to 
leoeiTe  interest  at  a  certain  rate,  as  well  as  the 
fooith  question,  "whether  npon  the  whole  evi- 
dence the  plaintiff  was  entitled  to  recover,"  are 
not  qnesdcNos  which  this  court  is  required  or 
aathorized  to  answer. 

The  thiid  qnestion  is  equally  irregular  and 
msofficient  Instead  of  bdng  dearly  and  dis- 
tmctlv  stated,  it  Ib  quite  obscure  and  ambigu- 
ous, for  it  does  not  diowwhether  the  supposed 
decision  of  the  Supreme  Court  of  Pennsylvania, 
"that  there  are  no  banks,  nor  have  there  been 
soy  such  banks  in  Pennsylvania,  authorized  to 
take  and  receive  interest  at  a  greater  rate  than 
6  per  cent,"  was  based  upon  matter  of  law. 
or  matter  of  fact,  or  both.  The  latest  reported 
decision  of  that  court,  to  which  the  learned 
coonsd  for  the  plaintifl  in  error  referred  to  ex- 
plain this  question,  affirmed  a  ruling  of  a  lower 
oofurt  that,  "in  fact  and  in  law,  there  is  no 
bank  of  issue  in  Peonsylvania,  authorized  to 
cbaige  a  rate  of  interest  in  excess  of  the  legal 
iite;^  and  said  nothing  upon  the  question 
whether  there  ever  had  been  any  such  banks. 
LAanonNai.  Batik  v.  Rarmanp,  08  Pa.  65, 73. 

Neither  the  amount  of  the  judgment  below, 
aor  the  certificate  of  division,  bemg  sufficient 
to  give  this  court  lurisdiction,  it  necessarily 
fidlowa,  as  washdd  in  Weeih  v.  ifew  Bng.  Mort- 
gage Co,  and  WaieniOe  v.  Van  Siifke,  above 
dtol  that  the 

Writ  of  error  muH  be  dUmUaei. 

True  OOP  J.    Test:  _  ^ 

James  H.  MoKenney,  derk.  Sup.  Oonrt,  U.  8. 


'*^1  JACOB  JOHNSON  ahd  JAMBS  B.  OAR- 
T£B,.Owners  of  the  Tug  Boat  PABXSR,Jun> 
HSNRY  A.  OHBISTY,  Plffe.  in  Brr.^ 

e. 

CHICAGO    AND    PACIFIO  BLEYATOR 
COMPANY. 

(Bee  fi»  O.  Beporter^  ed.  SSS-ttD 

ASmMUiy  Juriadii6iian--4art  muti  he  e^n- 
auwmated  an  naiUgaNe  teater,  to  eartfer-^IUi' 
noie  SUOute,  *'AUaehment^  Water  Ora/t*^ 
yUM/i^  ef  owretif-^dBnial  qf  hearing  to 
pari  ewnar-^State  ma$f  eartfar  Um  an  teuele 


Ljpie  tnjoiy  done  hy  the  Jib  boom  of  a  sohooner 
•trfUDff  against  an  elevator  situated  on  the  bank  of 
ttaeC^taiaolUrer,  tbtouffh  the  negligent  towing  of 
nehaohoonec^does  not  constitute  a  maritime  tort 
of  which  aJ^tolrlct  Court  of  the  United  States  asa 
•oort  of  admiraltp'  would  have  jurisdiction. 

a.  Tbe  remedy  for  such  wrongn  wholly  at  oom- 

law  and  may  be  pursued  InTk  state  court  ao- 

to  the  provisions  of  a  state  statute,!  al- 


_  ^  inch  statute  gives  a  Uen  on  the  vessel. 

1  The  Objection  &at  iudgment  was  en 

Sfainstthesuxety  on  the  bond  on  which  the  ^ 


was  leleaBed,  without  any  service  of  procesior  no- 
nce, was  nroperly  overruled.— the  statute  formlnf 
a  part  of  toe  bond  which  he  executed,  and  that 
statute  nrovlding  for  Judgment  against  the  surety 
incase  we  plainoff  shoulo  be  found  entitled  to  re* 

4.  llie  objection  by  a  party  claiming  to  be  part 
owner  of  the  tog,  and  who  filed  a  petition  to  be 
made  a  defendant  that  he  had  been  denied  a  hear- 
ing, was  also  pfoperly  overruled,  the  tug  having 
been  released^from  Oie  lien  on  the  flUng  of  the 
bond. 

[No.  66.] 

Argued  amd  eubmitted  Nof>.  30,  1886.     2^ 
eided  Dee.  IS,  1886. 

r!9^  ERROR  to  the  Supreme  Court  of  the  State 
of  nUnoia.    Affirmed. 

The  case  is  stated  by  the  court. 

Mr.  Heni7  W.  Mac«e»  for  plainttffb  in 
error: 

The  "Attachment  of  Water  Craft"  Act  is 
inyalid  in  attempting  to  create  and  enforce  a 
Hen  in  rem  against  a  vessel  engaged  in  domestic 
commerce  upon  the  navigable  waters  of  the 
United  States  of  America,  above  twenty  tons 
burthen,  dulv  enrolled  and  licensed.  Exclusive 
lurisdiction  for  that  purpose  is  in  the  District 
Court  of  the  United  States. 

Sec.  2,  art.  lU,  Const.  U.  S.;  subd.  8,  S  668. 
Title  Xm,  Rev.  Stat  U.S.  **The  Judiciary  r 
The  Bine  v.  Trevor,  4  Wall.  666  (71  U.  S.  bk. 
18,  L.  ed.  461);  2V«s  Moeee  Taylor,  4  Wall.  411 
{Id.  18  :  897);  The  Belfaet,  7  Wall.  646  C74  U.  8. 
19:  272);  The  Eddy,  6  Wall  481  (72  U,  S.  18: 
486);  Ths  Lottawanna,  21  WaU.  667  (88  U.  S. 
22  :  HfiDiWeeUmY.  Moree,  40 Wis.  469;  Be  Joee^ 
phine,  89  N.  T.  22,  and  cases  cited  in  Bump's 
Federal  Procedure,  p.  70. 

The  Legislature  had  not  the  power  to  confer 
upon  the  circuit  courts  jurisdiction  to  enforce  a 
liioa  on  vessels  dulv  enrolled  and  licensed  by 
the  United  States,  W  proceeding  in  rem,  ao- 
cording  to  the  proceaure  of  admiraltv  courts. 

Weeion  v.  Moree,  eupra;  Campbell  v.  Sher- 
man, 86  Wis.  108;  The  John  Bicharde,  INewb. 
78;  Ths  Qotden  Gate,  1  Newb.  296:  Lean  v. 
Gakarcm,  11  Wall.  186(78  U.  S.  hk.  20,  L.  ed. 
74);  The  Lottawanna,  eupra;  The  Edith,  94 
U.  8. 618(24  :  l^TUFerrcuhY.Biotford, HBaxb. 
209;  Th£  Edith,  6  Ben.  489. 

The  rendition  of  a  Judgment  against  flenrr 
A.  Christy,  surety  on  the  attachment  bono, 
without  any  suit,  issue,  trial,  hearing,  pres- 
ence, or  representation  by  attorney  or  other- 
wise, amounted  to  a  deprivation  of  property 
withoutprocess  of  law. 

Alt  Y,  Amendments.  Const  IT.  S. 

Thedenial  to  James  B.  Carter,  nart  owner» 
of  the  right  to  interplead  and  d^end  was  a 
violation  of  that  provision  of  the  Constitution 
of  the  United  States  providing  that  "  No  per- 
son  shall  be  deprived  of  life,  liberfy  or  property 
without  due  process  of  law." 

Art  V,  (3onst  U.  S. 

The  provisions  of  the  Act  entitled  "  Attach- 
ment of  Water  Craft"  of  the  State  of  lUinois 
amount  to  a  "regulation  of  commerce,"  which 
gives  to  the  ports  of  Illinois  a  state  admiralty 
proceeding,  enforceable  in  its  courts  alone, 
and  in  violation  of  that  provision  in  the  Con- 
stitution of  the  United  States,  which  provides: 

**  No  preference  shall  be  given  bv  any  regu- 
lation of  commerce  to  the  ports  of  one  State 
over  that  of  another." 

Subd.  6,  §  8,  art  1,  Const  U.  S. 
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American  admiralty  has  joriadictloii  of  all 
cases  of  "maritime  licois,'' 
Ben.  Adm.  J  201;  Henry,  Adm.  27. 
Mr.  Bdbertaae,  for  defendant  in  error : 

[389]       jfr.  Juttice  BUtchford  deUvered  the  opin- 
ion of  the  court : 

On  the  22d  of  September,  1881,  the  Chicago 
and  Pacific  Elerator  Company,  an  Illinois  cor- 
poration, filed  a  petition  in  the  Circuit  Court 
of  Cook  County,  Illinois,  setting  forth  that  on 
the  29th  of  August,  1881,  it  was  the  proprietor 
of  a  warehouse  on  the  land,  in  Cook  County, 
near  the  bank  of  the  CliicaffO  River,  which  had 
stored  in  it  a  quantity  of  shelled  com;  that  on 
that  day  Jacob  Johnson,  a  resident  of  Chicago, 
in  said  county,  was  the  owner  of  the  tug  boat 
Parker,  of  above  five  tons  burthen,  used  and 
intended  to  be  used  in  navigating  the  waters 
and  the  canals  of  Illinois,  and  ha^g  its  home 
port  in  Illinois;  that  The  Parker  on  that  day 
was  towing  a  schooner,  attached  to  her  by  a 
hawser,  in  the  Chicago  River,  in  said  coun^, 
the  schooner  being  under  the  control  of  the 
officers  of  the  tug;  and  that  the  tug  and  the 
schooner  were  so  negligently  mauaged,  and  the 
schooner  was  so  negugenuy  towed  by  those 
having  control  of  the  to^  that  the  jib  boom  of 
the  schooner  went  through  the  wall  of  the 
warehouse,  whereby  a  large  quantity  of  the 
com  ran  out  and  was  lost  in  the  river,  causing 
a  damage  of  $894.88  to  the  petitioner.  The  pe- 
tition prayed  for  a  writ  of  attachment  against 
Johnson,  to  be  issued  to  the  sheriil,  command* 
ing  him  to  attach  the  tuff  and  to  summon  the 
rsoAi  defendant  to  appear;  and  for  a  decree  subject- 
l«wwi     jjjg  ^^  ^g  ^  a  lien  for  such  damages. 

On  the  ^ving  of  the  required  bond  on  behalf 
of  the  petitioner,  a  writ  of  attachment  was 
issued  on  the  same  day  to  the  sheriff,  com- 
manding him  to  attach  {he  tug  and  to  summon 
Johnson  to  appear  on  the  17th  of  October.  The 
return  of  the  sheriff  stated  that  he  had  at- 
tached all  the  right,  title  and  interest  of  John- 
son in  and  to  the  tug,  and  had  served  the  writ 
on  Johnson  personally,  on  the  same  day. 

A  bond  was  given  on  the  same  day,  executed 
by  Johnson  as  owner  of  the  tug,  as  principal, 
and  Henry  A.  Cristy  as  sarety,  conditionea  to 
pay  all  monev  which  should  be  adjudged  by 
the  court  in  the  suit  to  be  due  to  the  petitioner. 
Thereupon  a  writ  was  issued  to  the  sheriff, 
commanding  him  to  return  the  attached  prop- 
erty to  Johnson,  which  was  done. 

On  the  17th  of  October,  Johnson  filed  a  pa^ 
per  called  a  '*  demurrer  and  exceptions,"  settfng 
np,  among  other  things,  that  the  court  had  no 
Jurisdiction  to  create  or  enforce  a  lien  on  the 
tug.  On  the  21st  of  October,  the  plaintiff  en- 
tered a  motion  that  the  default  of  the  defend- 
ant be  taken  for  want  of  an  affidavit  of  merits. 
On  October  81,  after  the  denial  of  a  motion 
by  the  defendant  for  leave  to  file  an  affidavit  of 
merits,  the  court  entered  of  record  the  default 
of  the  defendant  for  the  want  of  such  an  affi- 
davit, and  a  Judgment  "that  the  plaintiff 
ought  to  recover  of  the  defendant  its  damages 
by  reason  of  the  premises."  At  the  same  time 
the  defendant  entered  a  motion  to  vacate  the 
default,  insisting  on  the  want  of  Jurisdiction  in 
the  court. 

On  the  same  day,  James  B.  Carter,  allc] 
that  he  was,  when  the  attachment  was  Ic 
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and  stiU  continued  to  be,  a  part  owner  of  th« 
tug,  filed  a  motion  that  he  be  made  a  defend- 
ant, and  be  permitted  to  defend  against  the  pe- 
tition. 

On  the  5th  of  November,  the  motion  of 
Johnson  to  vacate  the  default  against  him  was 
overruled;  and  the  motion  of  Carter  was  de- 
nied. Thereupon  Johnson  filed  a  motion  to 
dismiss  the  pention  for  want  of  Jurisdiction  in 
the  court  to  enforce  the  lien  chumed,  because 
the  tug  was  a  steam  vessel  of  above  20  tons 
burthen,  duly  enrolled  and  licensed  in  con- 
formity to  Title  60  of  the  Revised  Statutes  of 
the  United  States,  and  was  engaged  in  the 
business  of  domestic  commerce  and  navigation 
on  the  navigable  waters  of  the  United  States, 
and  that  exclusive  jurisdiction  to  enforce  a  lien 
in  rem  on  the  tug  was  in  the  District  Courts  of 
the  United  States.    This  motion  was  denied. 

Proper  bills  of  exceptions  were  allowed  to 

On  the  80ui  of  J&ouary,  1882,  the  damaees 
were  assessed  by  a  Jury  at  (800;  and  a  Judg- 
ment was  enteSred  in  favor  of  the  plaintuF 
against  Johnson  and  Christy,  for  $300  and 
costs,  on  the  11th  of  Februaiy,  1882.  They 
excepted,  and  they  and  Carter  luppealed  to  the 
Appellate  Court  for  the  First  District  of  D- 
linois.  That  court,  in  July,  1882.  affirmed  the 
Judgment  of  the  Circuit  Court  of  Cook  Coun- 
ty, and  an  appeal  was  taken  by  the  same  parties 
to  the  Supreme  Court  of  Illinois.  Among  the 
assignments  of  error  in  that  court  were  uese: 
That  Carter  was  not  allowed  to  defend;  that 
the  Jud{pnent  was  entered  against  Christy  with- 
out notice  or  process;  that  the  inferior  courts 
had  no  Jurisdiction  to  enforce  the  lien  on  a  ves- 
sel engaged  in  domestic  commerce  between  the 
States;  £at  the  Statute  of  Illinois  violated  the 
Constitution  of  the  United  States;  and  that  the 
exclusive  Jurisdiction  in  the  premises  was  in 
a  court  of  the  t'nited  States. 

The  statute  under  which  the  proceedings  in 
this  suit  took  phioe  is  chapter  12  of  the  Revised 
Statutes  of  Illinois,  entitled  '^Attachment  of 
Water  Craft,**  which  went  into  effect  July  1, 
1874,  Rev.  Stat  IlL  1881,  p.  168.  The  Act(§l) 
gives  a  lien  on  all  water  craft  of  above  five  tons 
burthen,  "  used  or  intended  to  be  used  in  nav- 
igating the  waters  or  canals  of  this  State,  or 
iSed  in  trade  and  commerce  between  ports  and 
places  within  this  State,  or  having  their  home 
portmthis  State.  *  *  *  Fifth.  For  all  damages 
ari^g  from  injuries  done  to  persons  or  prop- 
erty by  such  water  craft,  whether  the  same  are 
aboard  said  vessel  or  not,  where  the  same  shall 
have  occurred  through  the  negligence  or  mis- 
conduct of  the  owner,  agent,  master,  or  employ6 
thereon."  The  following  other  Becti<mB  of  the 
Act  are  material: 

'*  Sec.  4.  The  person  daiming  to  have  alien 
trader  the  provisions  of  this  Act  may  file  with 
the  clerk  of  any  court  of  record  of  competent 
Jurisdiction,  in  the  county  where  any  such  water 
craft  may  be  found,  a  petition  setting  forth  tlie 
nature  of  his  claim,  the  amount  due  after 
allowing  all  payments  and  Just  offsets,  the  name 
of  the  water  ciuf  t,  and  the  name  and  residence 
of  each  owner  known  to  the  petitioner;  and 
when  any  owner  or  his  place  of  residence  is  not 
known  to  the  petitioner  he  shall  so  state,  and 
ttuX  he  has  mi^  inquiry  and  is  unable  to  as- 
certain the  same;  whidi  petition  shall  be  verided 
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by  affidaTH  of  the  petitioner  or  his  agent  or  at- 
torney. If  the  daim  is  upon  an  account  or  in- 
Btrament  in  writing,  a  copy  of  the  same  ahall 
be  attached  to  the  petition. 

SecL  ft.  The  petitioner,  or  his  agent  or  at- 
torn^, ahall  also  file  with  such  petition  a 
bond,  playable  to  the  owner  of  the  craft  to  l^ 
attached,  or,  if  unknown,  to  the  unlmown 
owners  thereof,  in  at  least  double  the  amount 
of  the  daim,  with  security  to  be.  approved  by 
the  derk,  conditioned  that  the  petitioner  shall 
prosecute  his  suit  with  effect,  or,  in  case  of 
uflure  tiierebi,  will  pay  all  costs  and  damages 
whidi  the  owner  or  other  person  interested  in 
each  water  craft  may  snstslin  in  consequence 
of  the  wrongful  suing  out  of  audi  attachment, 
whidi  bond  may  be  sued  by  any  owner  or  per- 
son interested,  in  the  same  manner  as  if  it  had 
been  giyen  to  such  a  person  by  his  proper  nama 
Only  such  persons  shall  be  required  to  Join  in 
such  suit  as  have  a  joint  interest;  others  may 
allege  bieadies  andhaveassessmentofdamageSk 
as  in  other  cases  of  suits  on  penal  bonds. 

Sea  6.  Upon  the  filing  ox  such  petition  and 
bond  as  aforesaid,  the  derk  shall  issue  a  writ 
of  attachment  against  the  owners  of  such  water 
cnft,  directed  to  the  sheriff  of  this  county,  com- 
manding him  to  attach  such  water  craft,  which 
writ  flhafl  be  tested  and  returnable  as  other  writs 
of  attachments.  Such  owners  may  be  designa- 
ted by  thdr  reputed  names,  by  surnames,  and 
Joint  defendants  by  their  separate  or  partnership 
names,  or  by  such  names,  styles,  or  titles  as  they 
are  usually  known.  If  the  name  of  any  owner 
is  unknown,  he  may  be  designated  as  unknown 
owner. 

See.  7.  The  writ  shall  be  substantially  in  the 
following  form: 

State  of  Illinois, 

County, 

ThePlBopleofthe  State  cflUinoiB,  to  the  Sheriff 

of- County,  Oreettng: 

Whereas (name  of  the  petitioner)  hath 

complained  that  owners  of  the-— -(name  of  the 
Teasel)  are  justly  indebted  to  him  in  the  [sum  of] 

dollars  (amount  due),  for  which  he  daims 

a  Hen  upon  said  vessel,  and  has  given  bond  with 
secority  as  required  by  law:   We,  therefore, 

command  you  that  you  attach  the  said 

(name  of  vessel)  her  tackle,  appard  and  fur- 
niture, to  satisfy  such  demand  and  costs,  and 
all  such  demands  as  shall  be  exhibited  against 
sach  veasd  according  to  law,  and  having  at- 

tadied  the  same  you  summon (here  insert 

tiie  names  of  owners  of  sudi  vessel)  owners  of 

such  vessel  to  be  and  appear  before  the 

Court  of at  its  next  term  to  be  holden  at  the 

court  house  in  said  county,  on  the day  of 

,  then  and  there  to  answer  what  may  be  ob- 
jected against  them  and  the  said (name  of 

vessel).  And  haveyou  then  and  there  this  writ, 
with  a  return  thereon  in  what  manner  you 
have  executed  the  same. 

Witness: clerk  of Court,  and  the 

■eal  thereof,  this day  of ,  A.  D.  18—. 

,  Clerk. 

Sec  8.  The  sheriff  or  other  ofl9cer  to  whom 
nch  writ  shall  be  directed  shall  forthwith  exe- 
cute the  same  by  reading  the  same  to  such  de- 
femlants,  and  attaching  the  vessd,  her  tackle, 
appaiel  and  furniture,  and  shall  keep  the  same 
witil  disposed  of  as  hereinafter  provided.  Such 
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sheriff  or  other  officer  shall  also,  on  or  before 
the  return  day  in  sudi  writ,  or  at  anytime  after 
the  service  mareof ,  upon  the  request  of  the 
petitioner,  make  a  return  to  said  court,  stating 
therein  particularly  his  doings  in  the  premises, 
and  shall  make,  subscribe  and  annex  thereto  a 
Just  and  true  faiventoiy  of  all  the  property  BO  at- 
tached. 

Sec.  0.  Whenever  any  sudi  writ  shall  be 
issued  and  served,  no  other  attachment  shall 
issue  agahist  the  said  water  craft,  unless  the 
first  attachment  la  disdiarged,  or  the  veasd  is 
bonded. 

Sec.  10.  Upon  return  being  made  to  sudi  ['^1 
writ,  unless  the  vessd  has  been  bonded,  as  here- 
inafter provided,  the  clerk  shall  immediately 
cause  notice  to  be  given  in  the  same  manner  as 
required  in  other  cases  of  attachment.  The 
notice  shall  contain,  in  addition  to  that  reqnhred 
in  other  cases  of  attachment,  a  notice  to  all 
persons  to  intervene  for  their  interests  on  a  day 
certain,  or  that  said  daim  will  be  heard  dB 
parte. 

Sea  11.  Any  person  having  a  Hen  upon 
or  any  interest  in  the  water  craft  attached  may 
intervene  to  protect  sudi  interest,  by  filing  a 
petition  as  hereinbefore  provided,  entitled  an 
intervening  petition;  and  any  person  interested 
iDAj  be  made  a  defendant  at  the  request  of  him- 
self, or  any  party  to  the  suit,  and  may  defend 
any  petition  by  filing  an  answer  as  herdnafter 
provided,  and  giving  security  satisfactory  to  the 
court  to  pay  anv  costsarisin^  from  such  defense; 
and  upon  the  filing  of  any  mtervening  petition, 
a  summons  as  hercanbef  ore  provided  shall  issue; 
and  if  the  same  shall  be  returned  not  served, 
notice  by  publication  may  be  given  as  i^ore- 
said;  and  several  intervening  petitioners  may 
be  united  with  eadi  other,  or  me  original,  in  one 
notice. 

Sec.  12.  Any  person  intervening  to  enforce 
any  lien  or  claims  adverse  to  the  owners  of  the 
craft  attached  shall,  at  the  time  of  filing  his 
petition,  file  with  the  clerk  a  bond  as  in  the 
case  of  the  briginal  attachment 

Sec.  18.  Intervening  petitions  may  be  filed  at 
any  time  before  the  vessel  is  bonded,  as  provided 
in  section  fifteen  (16);  or,  if  the  same  is  not  so 
bonded,  before  order  for  distribution  of  the 
proceeds  of  the  sale  of  the  craft  And  the  same 
proceedinff  shall  thereupon  be  had  as  in  the  case 
of  claims  filed  before  sale." 

"Sec.  16.  The  owner,or  his  aeent  or  attorney, 
or  any  other  person  interestea  in  such  water 
craft,  desiring  the  return  of  the  property  at- 
tached, having  first  given  notice  to  the  peti- 
tioner, his  agent  or  attorney,  of  his  intention  to 
bond  the  same,  may,  at  any  time  before  judg- 
ment, file  with  the  derk  of  the  court  in  whicn 
the  suit  is  pending,  a  bond  to  the  parties  having 
previously  filed  lotions  affainst  such  craft,  in 
a  penalty  at  least  double  the  aggregate  of  all 
sums  alleged  to  be  due  the  several  petitioners, 
with  security  to  be  approved  by  the  clerk,  con-  [395] 
ditioned  that  the  obligors  will  pay  all  moneya 
adjudged  to  be  due  such  claimants,  with  costs 
of  suit" 

'  'Sec.  17.  Uponreceivinff  a  bond  or  deposit,  aa 
provided  in  either  of  the  foregoing  sections,  it 
shall  be  the  duty  of  the  clerk  to  i^e  an  order 
of  restitution,  directing  the  officer  who  attached 
the  water  craft  to  ddiver  the  same  to  the  person 
from  whose  possession  the  same  was  taken ;  and 
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said  water  craft  ahall  thenceforth  he  discharged 
from  all  the  lieiu  secured  by  bonder  deposit,  un- 
less tlie  court  or  Judge  thereof,  upon  motion, 
shall  order  the  same  again  into  custody  on  ac- 
count of  the  insufficiency  or  insolyenoy  of  the 
surety." 

"  Sec.  21.  If,  upon  the  trial,  Judgment  shall 
pass  for  the  petitioner,  and  the  water  craft  has 
been  discharged  from  custody  as  hetein  pro- 
vided ,  said  judgment  or  decree  shall  be  rendered 
ajTainst  the  principal  and  sureties  in  the  bond; 
JPtoffided,  That  in  no  case  shall  the  judgment  ex- 
ceed the  penalty  of  the  bond,  and  the  subse- 
quent prcx^eedin^  shall  be  the  same  as  now 
provided  by  law  m  personal  actions  in  the  courts 
of  record  in  this  State.  If  the  release  has  been 
upon  deposit,  the  judgment  shall  be  paid  out 
of  said  deposit" 

The  Supreme  Court  of  Dlinois  affirmed  the 
judgment  of  the  AppeUate  Court  of  the  First 
District.  Johnson  v.  ohie,  A  P.  ElewUor  Co.  106 
HI.  462.    To  review  the  judgment  of  the  su- 

greme  court,  Johnson,  Carter,  and  Christy  have 
rought  a  writ  of  error. 

It  IS  assigned  here  for  error  (1)  that  the  state 
court  had  no  lurisdiction  to  enforce  a  lien  in 
rem  on  a  vessel  above  20  tons  burthen,  engaged 
in  domestic  commerce  among  the  States,  and 
duly  enrolled  and  licensed  in  conformity  with 
Title  50  of  the  Revised  Statutes;  (2)  that  the 
state  statute  is  repugnant  to  the  Constitution  of 
the  United  States,  because  it  purports  to  give 
to  a  state  court  admiralty  jurisdiction  to  en- 
force a  maritime  lien  in  r&m;  (8)  that  Judg- 
ment was  given  against  Christy  without  notice 
to  him  or  due  process  of  law;  (4)  that  Carter, 
a  part  owner  of  the  tug,  was  denied  a  hearing. 

Under  the  decisions  of  this  court  in  The  Fly- 
mourn,  8  Wall.  20  [70  U.  S.  bk.  18,  L.  ed.  125] 
and  in  Bx  parte  Phanix  Ins.  Co.  118  U.  S.  610 
[ante,  274]  at  the  present  term,  it  must  beheld 
that  the  cause  of  action  in  this  case  was  not  a 
maritime  tort  of  which  a  District  Court  of  the 
United  States,  as  a  court  of  admiralty,  would 
have  jurisdiction;  and  that  the  'remedy  be- 
longed wholly  to  a  court  of  common  law;  the 
substance  and  consummation  of  the  wrong 
having  taken  place  on  land,  and  not  on  navU»> 
ble  water,  and  the  cause  of  action  not  havuig 
been  complete  on  such  water.  This  being  so, 
no  reason  exists  why  the  remedy  for  the  wrong 
should  not  be  pursued  in  the  state  court,  ac- 
cording to  the  statutory  method  prescribea  by 
the  law  of  the  State,  even  though  that  law 
gives  a  lien  on  the  vessel  The  cases  in  which 
state  statutes  have  been  hdd  void  by  this  court, 
to  the  extent  in  which  they  authonzied  suits  tn 
rem  against  vessela,  because  they  gave  to  the 
state  courts  admiralty  jurisdiction,  were  only 
cases  where  the  causes  of  action  were  cogniza- 
ble in  the  admiralty.  Necessarily,  no  other 
cases  could  be  embraced.  The  Moeee  Taylor,  4 
Wan.  411  [71  U.  S.  18:  8971;  The  Bine  v. 
Treoor,  td.  555  [Id.  18: 451];  m  Betfa$t,  7  Id. 
624  [19:  266].  J 

In  the  present  case,  the  suit  is  a  suit  in  per- 
eonam.  The  petition  states  that  the  plaintiff 
'<  complains  ox  Jacob  Johnson,"  "ana  makes 
bun  defendant  herein;"  and  that  the  plaintUI 
has  demanded  the  amount  of  his  damage  from 
the  defendant,  but  the  latter  refuses  to  pay  it. 
The  petition  prm  that  the  tug  may  be  attached 
and  the  defenaaat  be  lommonea.  The  writ 
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of  attachment  recites  that  the  plaintifP  has  com- 
plained that  Johnson  is  indebted  to  it  in 
1804.88,  for  which  it  claims  a  lien  on  the  tug. 
The  writ  commands  the  sheriil  to  attach  the 
tug  and  to  summon  Johnson  to  appear  before 
the  court  on  a  day  named.  Attadlment  was 
made  of  '*all  the  rifht,  title  and  interest"  of 
Johnson  in  and  to  tne  tug,  and  at  the  same 
time  the  writ  was  served  on  him  by  being  read 
to  him.  The  releasing  bond  executed  by  John- 
son and  Christy  recites  the  action  as  being  one 
for  damages  aUeged  to  be  due  to  the  pUuntiff 
from  Johnson.  From  the  time  of  the  issuing 
of  the  writ  of  restitution,  on  the  same  day  the 
petition  was  filed,  the  tug  disappears  from  the 
proceedings,  the  bond  having  taken  her  place. 
The  Judgment  was  one  in  fereonam  against 
Johnson  and  Christy,  as  required  by  section  21 
of  the  statute,  in  a  case  where  the  attached  ves- 
sel has  been  discharged  from  custody.  That 
section  also  provides  that  the  proceedings  sub- 
sequent to  the  judgment  '*Shau  be  the  same  as 
now  provided  by  law  in  personal  actions  in  thA 
courts  of  record  in  this  State." 

So  far,  therefore,  as  this  suit  is  concerned* 
the  action,  in  the  shape  in  which  it  comes  be- 
fore this  court,  is  a  suit  tn  personam,  with  an 
attachment  as  security,  the  attachment  being 
based  on  a  Hen  given  by  the  state  statute,  and 
a  bond  having  been,  by  the  act  of  the  defend- 
ant, substituted  for  the  thing  attached. 

In  Taylor  v.  Carryl,  20  How.  588  [61  U.  S. 
bk.  15,  L.  ed.  1028],  this  court  upheld  the  va- 
lidity of  the  seizure  of  a  vessel  under  a  process 
of  foreign  attachment  Issuing  from  a  state 
court  of  Pennsylvania,  in  pursuance  of  a  statute 
of  that  State,  as  against  a  subsequent  attempt 
to  seize  her  under  process  in  admiralty.  In  the 
course  of  the  opinion  of  the  court,  delivered  by 
Mr.  JusHce  Campbell,  it  is  said:  "The  process  of 
foreign  attachment  has  been  for  a  long  time  in 
use  in  Pennsylvania,  and  its  operation  is  well 
defined,  by  statute  as  well  as  judicial  prece- 
dents. •  ♦  »  The  habit  of  courts  of  common 
law  has  been  to  deal  with  ships  as  personal 
property,  subject  in  the  main,  like  other  per- 
sonal property,  to  municipal  authority,  and 
liable  to  their  remedial  process  of  attachment 
and  execution;  and  the  titles  to  them,  or  con- 
tracts and  torts  relatmg  to  them,  are  cogniz- 
able in  those  courts." 

The  subsequent  case  of  LeonY.  Galeeran,  11 
Wall.  185  [78  U.  S.  bk,  20,  L.  ed.  741,  is  very 
much  like  the  one  now  before  us.  There,  by 
a  Statute  of  Louisiana,  a  mariner  had  a  lien  or 
privilege  on  his  vessel  for  his  wages,  and 
be  brought  a  suit  in  personam  thertfor  in  a 
court  of  the  State,  and  had-  the  vessel  seques- 
tered. She  was  released  on  tf'bond  given  by 
her  owner,  and  by  Leon  as  surety,  for  the  re- 
turn of  the  vessel  on  final  judgment  Judg- 
ment beinff  rendered  against  the  owner  in  per- 
sonam,  and  the  vessel  not  being  returned,  the 
mariner  sued  the  surety,  on  the  bond,  in  the 
same  court,  and  had  Judgment  for  the  amount 
fixed  by  the  original  judgment.  On  a  writ  of 
error  from  this  court,  sued  out  by  Leon,  it  waa 
urged  for  him,  that,  under  the  authority  of 
The  Moses  Taylor,  and  The  Bine  v.  Tresor,  the 
state  court  had  no  jurisdiction  to  enforce  the 
lien  by  a  seizure  before  Judgment  On  the 
other  side,  it  was  urged  that  the  suit  was  a  com- 
mon-Uw  remedy,  within  the  dauae  in  auction  9 
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of  fhe  JnilidaiT  Act  of  September  84. 1789. 1 
8tat  at  L.  77  (now  embomed  in  section  7ll, 
sabdiTimon  8,  of  the  Bevised  Statates)  which, 
after  fjanting  to  the  District  Courts  of  the 
United  States  ''exclnsiye  original  cognizance 
of  an  cItA  causes  of  admiralty  and  maritime 
jurisdiction,''  sayes  "to  suitors,  in  all  cases, 
the  light  of  a  oommon-law  remedy,  where  the 
common  law  is  competent  to  give  it"  This 
court  held  that  the  action  in  personam  in  the 
state  court  was  a  proper  one,  because  it  was  a 
oommon>law  remedy,  which  the  common  law 
was  competent  to  giye,  although  the  state  law 
gare  a  lien  on  the  yessel  in  the  case,  similar  to 
a  lien  under  the  maritime  law,  and  it  was  made 
enforceable  by  a  writ  of  sequestration  in  ad- 
vance, to  hold  the  vessel  as  a  security  to  re- 
spond to  a  Judment,  if  recovered  against  her 
owner,  as  a  defendant;  that  the  suit  was  not  a 
propeeding  in  rem,  nor  was  the  writ  of  seques- 
tration; that  the  bond  given  on  the  release  of 
the  vessel  became  the  substitute  for  her;  that 
the  common  law  is  as  competent  as  the  admi- 
ralty to  give  a  remedy  in  all  cases  where  the 
ioit  is  in  p&reonaim  against  the  owner  of  the 
property;  and  that  these  views  were  not  incon- 
sistent with  any  expressed  in  7%tf  If&eee  Taplar, 
in  The  Hine  v.  Treeor,  oiinThe  Bdfcui. 

The  case  of  Flmnmit  v.  Eaton.  15  Wall  888 
[82  U.  8.  21: 114],  is  a  dmiU&r  (me. 

There  being  no  lien  on  the  tog,  by  the  mari- 
tone  law,  for  the  injurf  on  land  inflicted  in 
this  case,  the  State  could  create  such  a  lien 
therefor  as  it  deemed  expedient,  and  could 
enact  reasonable  rules  for  its  enforcement  not 
amount^ig  to  a  regulation  of  commerce.  Liens 
under  state  statutes,  enforceable  by  attachment, 
in  suits  in  pereonam,  are  of  every-day  occurs 
lence.  and  may  even  extend  to  liens  on  vessels 
when  the  proceedings  to  enforce  them  do  not 
amount  to  admiralW^  proceedings  in  rem,  or 
otherwise  conflict  with  the  Constitution  of  the 
United  States.  There  is  no  more  valid  objeo- 
tion  to  the  attachment  proceeding  to  enforce 
the  lien  in  a  suit  in  pereonam,  by  holding  the 
Teasel  by  mesne  process  to  be  subjected  to  exe- 
Gotion  on  the  personal  Judgment  when  recov- 
ered, than  there  is  in  subjecting  her  to  seizure 
on  the  execution.  Both  are  incidents  of  a 
common-law  remedy,  which  a  court  of  com- 
mon Ukw  is  competent  to  give.  This  disposes 
of  the  objection  that  the  vessel  being  ion^M^ed 
in  commerce  among  the  States,  ana  enroued 
and  licensed  therefor,  no  lien  on  her  could  be 
enforced  by  attachment  hi  thestate  court  The 
proceeding  to  enforce  the  lien,  in  this  case,  was 
not  such  a  regulation  of  commerce  among  the 
States  as  to  be  invalid,  because  an  interference 
with  the  exclusive  authority  of  Congress  to 
imlate  such  commerce,  any  more  than  regu- 
Isuons  by  a  State  of  the  rates  of  wharfage 
for  vessels,  and  of  remedies  to  recover  wharf- 
age, not  amounting  to  a  dutjr  of  tonnage,  are 
nch  an  interference,  because  the  vessels  are 
eDgiged  in  interstate  commerce.  Cannon  v. 
iTsw  Orleane,  80  Wall.  577, 688  [87  U.  S.bk.  88. 
L.  ed.  417,  4201;  Packet  Oo.  v.  CatUttebwg, 
105U.  &  6»  [86: 1160];  TrantpartaU^  Oo.  v. 
Parheninurg,  107  U.  S.  601  [87:  584], 

Kor  is  the  Act  of  Illinois,  so  far  as  this  case 
ta  coQcemed,  obnoxioos  to  the  oblection  that  it 
IS  a  regulation  of  commerce  whicn  gives  pref- 
crenoetothe  ports  of  Illinois  over  those  of  nu- 


fi 


other  State,  within  the  inhibition  of  subdivision 
6  of  section  0  of  artidel  of  the  Constitution  of 
the  United  States.  As  was  said  in  Munn  v. 
lUinois,  04  U.  S.  118. 186  [84:  77,  87]:  "This 
provision  operates  only'as  a  limitation  of  the 
powers  of  Congress,  and  in  no  respect  affects 
the  States  in  the  regulation  of  their  domestic 
iffairs."  See,  also,  Morgan  v.  Louisiana,  118 
U.  S.  455,  467  [ante,  887]. 

Whether  proceedings  under  the  Olinois  Stat- 
ute, different  from  those  had  in  this  case,  may 
or  may  not  be  obnoxious  to  some  of  the  objec- 
tions raised,  is  a  question  which  must  be  left 
to  be  determined  when  it  properly  arises. 

As  to  the  objection  made  oy  Christy  to  the 
iudgment  against  him,  the  Supreme  Court  of 
[llinois  overruled  it  on  the  ground  that,  as  the 
bond  was  given  with  the  statute  existing,  the 
statute  formed  part  of  the  bond;  and  the  surety 
virtually  consented  that  Judgment  might  go 
against  him  on  the  bond,  under  section  81,  if 
the  plaintiff  should  be  entitled  to  Judgment 
against  Johnson,  citing  WJiitehurst  v.  Ooleen, 
58  IlL  847,  and  Bennies  v.  People,  70  HI  100. 
This  was  a  correct  rulmg.  BeaUr.Ifevo  Mexico, 
16  Wall  585 [88  U.  S.  81: 8981;  Moorey.  HunU 
ington,  17  Wall  417, 488  [84  U.  S.81 :  648, 648]. 

As  to  the  oblectipn  made  by  Carter,  that  he 
was  denied  a  hearing,  the  Supreme  Court  of 
Illinois  overruled  it  on  the  groimd  that  on  the 
giving  of  the  release  bond,  the  tug  was  dis- 
charged from  the  lien  unless  ordered  again  into 
custody,  and  the  subsequent  Judgment  could 
only  lie  against  Johnson  and  Chris^,  in  per- 
sonam.    This  was  a  sound  view. 

Judgment  affirmed. 
True  copy,  Ixsti 

James  H.  MoKennej,  Olerk,  Bap.  Oourt,  U.  8. 


BENJAMIN  F.  BUZARD  ahd  MOSES 
HTTJiARD,  Apptt., 

9, 

ROBERT  A.  HOUSTON, 

(See&  a  B^porter'aed.847-86fi.) 

Bguitjf  Jurisdiction--biU  dismmed-HUleguai^ 
remedy  at  law, 

1.  It  Is  the  established  dootarlne  of  this  court  tiiat 
^'Whenever  a  oovirt  of  law  is  oompeteat  to  take  oogr- 
nlzanoe  of  a  riff  hiL  and  has  power  to  proceed  to  a 
judgment  which  afTords  a  plain,  adequateand  oom- 
plete  remedy,  without  the  aid  of  a  oourt  of  equity*, 
the  plaintlfl  must  proceed  at  law,  because  the  de- 
fendant has  a  oonstttutional  rlffht  to  a  trial  by 
jury.**  A  suit  In  equity  to  enforce  a  legal  right 
can  therefore  only  be  brought  when  the  court  can. 

gve  more  oomplete  and  effectual  relief,  in  kind  or 
decree,  on  the  equity  side  than  on  the  oonmion- 
law  side. 

2.  A  bUl  in  equity,  filed  for  the  purpose  of  having 
annulled  an  assignment  of  a  contract  for  the  sale 
of  cattle  and  for  the  reinstatement  of  a  contract 
between  the  complainants  and  defendant,  for  which* 
the  assignment  had  been  substituted,  the  bill  alleg- 
ing fraudulent  representations  by  the  defendant 
andpraylng  for  discovery,  dismissed  for  want  of 

"^"^^  [No.  27.] 

Argued  and  mOmitted  Not,  t,  1886.    Decided 
Dee.  IS,  1886, 

APPEAL  from  the  CircuitCourt  of  the  United 
States  for  the  Western  District  of  Texas. 
Hecersed  and  dismissed. 


[4011 


[347] 


B47-855 


Bmnoi  Oorar  €v 


Uritbd  Sta! 


[348] 


[849] 


Stfttement  hr  Mr.  JiuMe$  Gnurs 

This  was  a  mil  in  equity,  filed  Korembef  98, 
1881,  by  Buzard  and  Hillard,  dtisenB  of  Mis- 
aourl,  against  Hooaton,  a  citizen  of  Texas,  the 
materiid  allegations  of  which  were  as  foUows: 

That  the  plaintiils  were  partners  in  the  bosi- 
nefis  of  pasturing  and  breeding  cattle  upon  a 
tract  of  land  owned  by  them  in  the  State  of 
Texas,  and  on  October  14,  1881,  negotiated  a 
purchase  from  the  defendants  oi  fifteen  hun- 
dred  cows  and  fifty  bulls,  to  be  delivered  at 
Lampasas  in  that  State  hi  May,  1882,  at  the 
price  of  $16.50  a  head,  one  hali^payable  upon 
the  signing  of  the  contract,  and  the  other  half 
upon  ddiyery  of  the  cattle;  that  the  terms  of 
their  agreement  were  stated  hi  a  memorandum 
of  that  date,  signed  by  the  psrties,  and  intended 
as  the  basis  ox  a  more  formal  contract  to  be 
afterwards  executed;  and  that  the  plaintilts  at 
once  paid  to  the  defendant  $600  in  port  per- 
formance. 

That  on  October  81, 1881,  the  parties  resumed 
negotiations,  and  met  to  complete  the  contract; 
that  the  defendant  then  proposed  that,  in  lien 
of  the  contract  with  him  for  the  catUe  men- 
tioned hi  the  memorandum,  the  plaintifb  should 
take  from  him  an  assignment  of  a  similar  con- 
tract in  writing,  dated  August  18^  1881,  and 
set  forth  in  the  Dill,  by  which  one  Mosty  M;reed 
to  ddiver  to  the  defendant  an  equal  numMr  of 
similar  cattle,  at  the  same  time  and  place,  at 
theprice  of  $14  a  head. 

That  the  defendant  then  stated  that  he  had 
paid  the  sum  of  $16,000  on  the  contract  with 
Mosty;  and  asked  that  in  case  of  his  assigning 
that  contract  to  the  plaintuCs,  they  should  pay 
him  that  sum,  and  also  the  difference  of  $1.50 
a  head  in  the  prices  mentioned  in  the  two  con- 
tracts, but  finally  proposed  to  deduct  from  this 
twenty-five  cents  a  head. 

That,  as  an  inducement  to  the  plahitifls  to 
make  the  exchange  of  contracts,  the  defendant 
represented  to  them  that  Mosty  was  good  and 
solvent,  and  able  to  perform  his  contract;  that 
be  was  better  than  the  defendant,  and  then  had 
on  his  ranch  twelve  hundred  head  of  the  cattle; 
and  that  there  was  no  doubt  of  the  performance 
of  this  contract,  because  one  McAnulty  was  a 
partner  with  Mosty  in  its  performance— of  an 
which  the  plaintifb  knew  nothing,  except  that 
they  knew  tiiat  McAnulty  was  a  man  of  wealth, 
and  fully  able  as  well  as  willing  to  perform  his 
contracts. 

That  on  November  1, 1881,  the  plaintiffs,  be> 
lieving  and  relying  on  the  defendant's  repre- 
sentations aforesaid,  accepted  his  proposition, 
and* paid  the  sum  of  $14,600,  making,  with  the 
sum  of  $500  already  paid,  the  amount  of 
$15,000,  which  he  alleged  he  had  paid  to  Mosty 
on  his  contract;  and  executed  ana  delivered  to 
the  defendant  their  obligation  to  pay  him,  on 
the  performance  by  Mosty  of  that  contract,  an 
additional  sum  of  |1,887.60»  being  the  profit  on 
the  contract  with  Mosty  in  the  sale  to  the  plaint- 
iffs, less  the  deduction  of  twenty-five  cents  a 
head;  and  returned  to  himhisonginal  contract 
with  them,  and  in  lieu  thereof  received  from 
him  his  contract  with  Mosty  and  his  assigii- 
ment  thereof  to  the  plaintiffs,  indorsed  thereon, 
and  set  out  in  the  bill,  containing  a  provision 
that  he  should  not  be  responsible  m  case  of  any 
failure  of  performance  by  Mosty. 

Thai  the  aforesaid  representaticms  of  the  de- 
M2 
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fendant  were  absolutely  untroe,  deoeitftil  and 
fraudulent,  and  were  known  1^  the  defendant 
to  be  false,  and  the  plalntifflidU  not  know  and 
had  no  means  of  Knowing  that  th^  were 
untrue;  that  those  representaflons  were  intended 
by  the  defendant  to  deceive  the  plaintiffs,  and 
did  deceive  them  to  their  great  injury;  to  wit, 
to  the  extent  of  the  amount  of  $16,000  paid  by 
them  to  hhn,  and  to  the  farther  extent  of 
$10,000,  for  the  expenses  necessary  to  obtain 
other  cattle,  and  for  the  loss  of  the  increase  of 
such  cattle  for  the  next  year  by  reason  of  the 
impossibili^  of  obtaining  them  in  the  exhausted 
condition  of  the  market;  and  that  Mosty  at  the 
time  of  the  assignment  was  absolutely  insolvent 
and  had  no  property  subject  to  be  taken  byhii 
creditors,  and  his  contract  was  utterly  worth- 
less, as  the  defendant  then  knew. 

The  bill  then  stated  that  the  plaintifls  brought 
into  court  the  contract  between  the  defendant 
and  Mosty,  that  U  might  be  delivered  up  to  the 
defendant:  and  also  the  assigmiient  thereof  by 
the  defendant  to  the  plaintiib,  that  it  might  be 
canceled. 

The  bill  prayed  for  a  discoveiT;  for  a  resdi^ 
sion  and  cancellation  of  the  assignment  of  the 
contract  with  Mosty,  and  also  of  the  plahitiffs* 
obligation  to  pay  to  the  defendant  the  sum  of 
$1,^7.50;  for  the  repayment  to  the  plaintiffs  of 
the  excess  of  money  received  Xnj  the  defendant 
from  them  beyond  the  amount  which  they  were 
to  pay  him  under  the  original  contract;  for  a 
rehistatement  and  confirmation  of  that  con- 
tract, and  its  enforoement  npon  such  terms  as 
the  court  might  deem  Just  and  proper:  or,  if 
that  could  not  be  done,  that  the  defendant  be 
compelled  to  restore  to  the  phdntiffs  the  sums 
of  $600  and  $14,500  received  from  them,  and 
also  to  pay  them  the  sum  of  tlO.OOO  for  dam- 
ages whicOi  they  had  sustained  by  reason  of  the 
defendant's  fraudulently  obtaining  the  surren- 
der of  the  orighial  contract,  and  by  reason  of 
the  other  injuries  resulting  to  them  therefrom; 
and  for  fur&ier  relief. 

The  defendant  demurred  to  the  bill,  assign- 
ing as  a  cause  of  demurrer  that  the  bill  showed 
that  the  plaintifb*  only  cause  of  action,  if  any, 
was  for  the  sums  of  money  paid  by  them  on 
the  contract,  and  for  daniages  for  breach  of 
the  contract  for  which  they  had  an  adequate 
and  complete  remedy  at  law.  The  circuit  court 
overruled  the  demurrer. 

The  defendant  then  answered  fully  under 
oath,  denying  that  he  made  any  of  the  repr». 
sentations  alleged,  and  repeating  the  defense 
taken  by  demurrer;  the  plalntilfs  filed  a  gen- 
eral repUcation;  confllctingtestimony  wasta^n: 
at  a  hearing  upon  pleadings  and  proofs  the  bUl 
was  dismissed  with  costs,  and  the  phdntUCs  ap- 
pealed to  this  court 

Jfn  H.  E.  Barnard*  for  appeUants: 

This  cause  was  instituted  for  the  purpose  of 
canceling  one  contract  and  reinstating  another, 
and  r«Mijusting  certahi  payments,on  the  ground 
of  fraud  and  misrepresentations;  and  uie  de> 
murrer  interposed  \xf  defendant  to  the  Juiisdio- 
tion  of  this  court  Ib  unfounded. 

The  chancery  rule  in  England  is  settled  thai 
equity  has  an  undoubted  Jurisdiction  to  reUcve 
against  every  ^pedes  of  fraud  and  misreprasea» 
tation. 

ChMUirfdd  r.  JofMmn.  %  Yea.  195;  A  a  1 
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AOl  801»  1  SDg.  Lead.  Gas.  T78,  ^h  Am.  ed. 

The  same  role  goTarna  in  the  national  courta 
of  tba  United  Statea  wbenerer  there  ia  not  a 
plain  and  adegoate  l^gal  remedy  at  law  to  re- 
fiere  agidnat  toe  aame  fraud  or  mlsrepresent*- 
tions. 

See  note  to  section  875,  Pomeroj,  Eq.  Jnr. 

An  examination  of  the  following  caaea  will 
eonvinoe  the  mind  that  def endanf  a  demnrrer  ia 
not  wen  taken. 

Onmd  GhfuU  r.  Whi^gar,  15  Wall  878  (82 
U.  8.  bk.  81,  L.  ed.  174);  OOrich*  y.  Spain,  16 
Wall,  all  ^  IT.  8.  21:  48);  In$.  Oo.  ▼.  Bailey, 
18  WalL  610  ^U.  8.  20:  501)  J<mM y,  BoOm, 
•  WalL 809(76 U.  8.  18: 786);  Watton v.  Buth- 
tfiamd,  5  WalL  74  (72  U.  8.  18:  580);  Bt^» 
B8n.r.  GKnm4y,8Pet214(28n.  S.bk.7,L. 
ed.  657);  OrwMy.  BuwneU,  10 Paiire,  888;  Bank 
Y.  BtttUmd,  ete.  RR  2d  Yt.  470;  Pom.  Eq.  Jnr. 
SS188, 140,  179. 

jBqni^  will  relieTe  againat  fraud,  although 
peiluma  the  par^  perpetrating  the  fraud,  keep- 
bg  within  the  mnita  of  the  strict  law,  so  as  to 
be  sustained  hj  the  law  courts,  had  committed 
some  unconsdeDtioua  act  or  breach  of  good  faith 
and  had  therebj  obtained  an  undue  advantage 
over  another,  which  adyantaae  eren  though 
leffl  equity  would  not  sufTer  him  to  retain. 

At  law  it  ia  a  neceasair  part  of  this  ooncep- 
HoD  that  the  act  or  omisdon  itself,  by  which  the 
undue  adyantage  is  obtained,  should  be  wiQful, 
in  other  words,  should  be  knowingly  and  inten- 
tionally done  by  the  party;  but  it  ia  not  essential 
in  eqmty  that  {here  should  be  a  knowledge  of, 
and  an  intention  to  obtain*  the  undue  adyan- 
taoe  which  results. 

8  Pom.,  Eq.  Jur.  %  878. 

Jfr.  Jamm  F.  MiUer,  tor  appellee! 

The  complainants  in  this  case  haye  a  remedy 
at  law,  if  any  at  all,  in  an  action  on  the  case  in 
the  nature  of  deceit;  and  should  not  seekfa  re- 
sdsBion  of  the  contract  in  a  court  of  equity. 

The  aixteenth  section  of  the  Judidazy  Act  of 
1789,18tat.  atL.  p.  82,  proyides:  "Thatsuitsin 
equity  shall  not  be  aoatained  in  either  of  the 
eoarH  of  the  United  8tatea,  in  any  case  where 
plain,  adequate  and  complete  remedy  may  be 
had  at  law." 

The  bQl  here  is  baaed  solely  upon  the  allega- 
tions that  the  complainanta  were  induced  to 
take  an  aasignment  of  the  Mosty  contract  by  the 
false,  deceitful  and  fraudulent  representations 
of  defendant.  It  alleges  that  the  representa- 
tioDs  were  not  <mly  false  in  fact,  but  were 
known  to  be  false  by  the  defendant  when  he 
made  them.  Conaequently  it  makea  a  case  of 
actual  fraud;  that  is,  fraud  ariaing  from  dr- 
eomstancea  of  imposition. 

BsfM'a&rA  y.  Qrundy,  8  Pet  210  (28X1.  8. 
bk.  7,  L.ed.  655);/^ifcary.  a<ftm  6b. 2 Black, 
«5  (07  U.  8.  17:818). 

In  the  practical  administration  of  their  equi* 
table  powers,  the  national  Judiciary  have  con- 
stantly affirmed  and  steadily  adhered  to  the  doc- 
trine m  ita  n^gatiye  form,  that  the  equitable 
Jurisdiction  does  not  eziat,  and  will  not  be  ex- 
crdaed  in  any  case  or  under  any  drcumstan- 
oes,  wherethere  is  a  certain,  adequate  and  com* 
iriete  remedy  at  law. 

Thmmvn  v.  R  R  (h.  d  Wall.  134-187  (78 
U.  8.  bk.  18,  L.  ed.  766);  Knox  v.  Smith,  4 
How.  298(45  U.  8. 11:  m);  Bennett  y.  Butter- 
lli^U.S.  U.  8..  Book  80. 


worth,  11  How.  009(5217.  8. 18:  609);  Fdrk$r 
y.  OatUm  Co.  tttpra;  OdriehsY,  Spain,  15  WalL 
211  (82  U.  8.  21:  48);  Lewis  y.  OoOu,  28  WalL 
400  (90  U.  8.  28:  70):  Van  ITerden  y.  Morten, 
99  U.  8.  878(25:  4JS«i;  Ouarant^Oo.Y,  Water 
Oo.  107n.  8.  205(27:  484):  BdJvr  y.  BiddU,  1 
Bald.  894.  This  caae  treatsyeiy  fully  of  the 
whole  doctrine. 

If  the  fraudulent  allegationa  are  true,  the  bill 
makes  a  dear  case  for  an  action  for  deceit;  and 
the  Judgment  in  such  an  action  would  be  as 
fully  adequate  aa  can  be  the  remedy  by  decree 
here. 

A  familiar  illustration  of  the  right  to  bring  a 
common-law  action  for  fraudulent  representi^ 
tion,  aa  furnished  by  text  writers,  is  an  action 
brought  for  falsely  representing  a  third  party 
to  be  solyent,  and  thereby  inducing  the  plaint 
iff  to  part  with  his  money. 

PaSiey  y.  Freeman,  2  Smith,  Lead.  Gas.  92; 
Biapham,  Eq.  p.  258.  Bob  Likf^fiM^.  Battou. 
114U.  8.190  (&:  188). 

Mr.  Jfiitiee  Qrmiy  deliyered  the  opinion  of 
the  court: 

In  the  Judidaiy  Act  of  1789,  by  which  the 
first  Congress  established  the  Judicial  courts  of 
the  United  8tates  and  defined  their  Jurisdiction, 
it  is  enacted  that "  8uits  in  equity  shall  not  be 
sustained  in  either  of  the  courts  of  the  United 
8tates,  in  any  case  where  plain,  adequate  and 
complete  remedy  may  be.had  at  law.  Act  of 
Sep.  24, 1789,  chap.  20,  §  16, 1  Stat  at  L.  82; 
Rey.  8tat^  T28.  Fiye  dajs  later,  on  Septem- 
ber 29, 1789,  the  aame  Congress  proposed  to  the 
Legislatures  of  the  seyeral  States  the  article 
afterwards  ratified  as  the  Seyenth  Amendment 
of  the  Constitution,  which  declares  that  "  In 
suits  at  common  law,  where  the  yalue  in  con- 
troyersy  shall  exceed  twenty  dollars,  the  right 
of  trial  by  Jury  shall  be  preseryed."  1  Stat  at 
L.21,98. 

The  effect  of  the  prorislon  of  the  Judiciary 
Act,  aa  often  stated  by  this  court,  is  that  "When- 
eyer  a  court  of  law  u  competent  to  take  cogni- 
zance of  a  right,  and  has  power  to  proceed  to  a 
Judgment  which  affords  a  pUdn,  adequate  and 
complete  remedy,  without  the  aid  of  a  court  of 
equity,  the  pluntifF  must  proceed  at  law,  be> 
cause  the  defendant  has  a  constitutional  right 
to  a  trial  by  Jury."  Hipp  v.  Babin,  19  How. 
271,  278  [60  U.  8.  bk.  15,  L.  ed.  688, 685];  Int. 
Co.  y.  BiOey,  18  WaU.  616,  621  [80  U.  8.  20: 
501.  503]:  Qrand  Chute  y.  Winegar,  15  WalL 
878,  875  [82  U.  8.  21: 174,  175];  LewiiY.Ooekt, 

28  WalL  466,  470  [90  U.  8.  28:  70.  711;  Boot  y. 
Railway  Oo.  105  U.  8.  189,  212  [26:  975,  9631; 
KiUian  y.  Bbbinghaut,  110  U.  8,  56S.  578[28: 
246,  248].  In  a  yery  recent  case  th  court  said: 
"This  enactment  certainly  means  something; 
and  if  only  declaratory  of  what  was  always  the 
law,  it  must,  at  least,  haye  been  intended  to 
emphasize  the  rule,  and  to  impress  it  upon  the 
attention  of  the  courts."  iV.  i.  Guaranty  Oo. 
y.  Memphie  Water  Oo.  107  U.  8.  205,  214  [27: 
484.  48'n. 

Accordingly,  a  suit  in  equity  to  enforce  a 
legal  right  can  be  brought  only  when  the  court 
can  giye  more  complete  and  effectual  relief,  in 
kind  or  in  deffree,  on  the  equity  side  than  on 
the  common-law  side;  as.  for  instance,  by  com* 
pelliuff  a  specific  performance,  or  the  remoyal 
of  a  cloud  on  the  title  to  real  estate;  or  preyent- 
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lag  ia  InJiiiT  for  whidi  damages  are  not  re- 
ooTerabh  at  law,  as  ia  TFatem  y.  Sutherland,  5 
WalL  74  [73  U.  8.  bk.  18,  L.  ed.  680];  or >vhere 
an  agreement  procured  by  fraud,  ia  of  a  contin- 
uing nature,  and  its  resdadon  willprevent  amul- 
tiplTcity  of  suits,  as  in  Boi^ee  y.  Grundy,  8  Pet 
210,  216  [28  U.  8.  7:  666,  667],  and  in  JanM  v. 
BoOeB,  9  Wall.  864, 869  [76  tf.  8. 19:  784,  786]. 

In  cases  of  fraud  or  mistake,  as  under  any 
other  head  of  chancery  Jurisdiction,  a  court  of 
the  United  8tatee  will  not  sustain  a  bill  hi  equi- 
ty to  obtain  only  a  decree  for  the  payment  of 
money  by  way  of  damages,  when  the  like 
amount  can  be  recovered  at  law  in  an  action 
sounding  in  tort  or  for  moneyhad  and  received. 
Parker£urgY,  Brown,  106  U.  8.  487,  500  [27: 
2^,  248];  Ambler  y.  0/u?teau,  107  U.  8.  686  [27: 
822];  lAtchfiddY,  BaOauM^V.  8. 190 [29: m]. 

In  England,  indeed,  the  court  of  chancery, 
in  cases  oi  fraud,  has  sometimes  maintained  bills 
in  equity  to  recover  the  same  damages  which 
might  TO  recovered  in  an  action  for  money  had 
and  received.  But  the  reason  for  this,  as  clear- 
ly brought  out  hvLardeJusHcei  Knight,  Bruce 
and  Turner  in  5«m  v.  Oraueher,  1  D.  P.  &  J. 
618, 627,  628,  was  that  such  cases  were  within 
the  ancient  and  original  lurisdiction  in  chan- 
cery, before  any  court  of  law  had  acquired  ju- 
risdiction of  them,  and  that  the  assumption  of 
furisdiction  hj  the  courts  of  law,  by  gradually 
extending  their  powers,  did  not  displace  the 
earlier  jurisdiction  of  the  court  of  chancery. 
Upon  any  other  gronnd,  such  biUs  could  not  be 
maintained.  Clifford  y.  Brooke,  18  Yes.  181; 
Thampeon  v.  Barclay,  9  Law  Jour.  Ch.  216, 
218.  And  we  have  not  been  referred  to  any  in- 
stance in  which  an  English  court  of  equity  has 
maintained  a  bill  in  such  a  case  as  that  now  bCr 
fore  us.  In  Neioham  v.  May,  18  Price,  749, 
Chitf  Baron  Alexander  said:  "It  is  not  in 
eveiT  case  of  fraud  that  relief  is  to  be  adminis- 
tered Xkj  a  court  of  equity.  In  the  esse,  for  in- 
stance, of  a  fraudulent  warranty  on  the  sale  of 
a  horse,  or  any  fraud  upon  the  nle  of  a  chattel, 
no  one,  I  apprehend,  ever  thought  of  filing  a 
biU  in  equity." 

The  present  biU  states  a  case  for  which  an 
action  of  deceit  could  be  maintained  at  law, 
and  would  afford  full,  adequate  and  complete 
lemedy.  The  original  agreement  for  the  sale 
of  a  number  of  cattle,  and  not  of  any  cattle  in 
particular,  does  not  belong  to  the  class  of  con- 
tracts of  which  equity  would  decree  specific 
performance.  If  the  plaintiffs  should  be  or- 
dered to  be  reinstated  in  aU  their  rights  under 
that  agreement,  and  permitted  now  to  tender 
performance  thereof  on  their  part,  the  only  re- 
lief which  they  could  have  in  this  suit  would 
be  a  decree  for  damages  to  be  assessed  \xjf  the 
same  rules  as  in  an  action  at  law.  The  similar 
contract  with  Mosty  and  the  assignment  there- 
of to  the  plaintifb  are  in  the  plaintiff's  own 
possession,  and  no  Judicial  rescission  of  the  as- 
signment is  needed.  It  the  exchange  of  the 
contracts  was  procured  by  the  fraud  alleged,  it 
would  be  no  more  binding  upon  the  pluntiffs 
at  law  than  in  equity;  and  m  an  action  of  deceit 
the  plaintiffs  mif  ht  treat  the  assienment  of  the 
^ntract  with  Ifosty  as  void,  and,  upon  deliv- 
ering up  that  contract  to  the  defendant,  recov- 
er fml  damages  for  the  nonperformance  of  the 
€»riginal  agreement  No  rehef  ia  sought  against 
Mos^,  and  he  is  not  made  a  party  to  the  bilL 
4M 


The  obligation  executed  \j  the  plaJntUEstotha 
defendant  is  not  negotiable,  so  tnat  there  is  no 
need  of  an  injunction.  A  judgment  for  pecun- 
iary damages  would  adjust  sSd  detenmne  all 
the  riffhtsof  the  parties,  and  is  the  only  redress 
to  which  the  phdntifls,  if  th^  prove  tiMdr  alle- 
gations, are  entitled.  There  Is  therefore  no 
ground  upon  which  the  bill  can  be  maintained. 
Intwranoe  Oo.  v.  BaUey^  [^pra\t  and  other 
cases  above  dted. 

The  comparative  weight  due  to  conflicting 
testimony,  such  as  was  introduced  in  this  case, 
can  be  much  better  determined  by  seeing  and 
hearing  the  witnesses  than  upon  written  depo- 
sitions or  a  printed  record. 

This  case  does  not  require  us  to  enter  upon  a 
oonaideratlon  of  the  question,  under  what  cir- 
cumstances a  bill  ahowinff  no  ground  for  equi- 
table relief,  and  praying  for  ducoveiy  as  inci- 
dental only  to  the  rdief  sought,  is  open  to  a  de- 
murrer to  the  whole  bill,  or  may,  ii  discovezy 
is  obtained,  be  retained  for  tlie  purposes  A 
granting  full  reliaf ,  within  the  rule  often  stated 
in  the  books,  but  as  to  the  proper  limits  of 
which  the  authorities  are  conflicting.  It  is 
enough  to  say  that  the  case  clearly  f alb  within 
the  statement  of  OAisf  Justice  Marshall :  "  But 
this  rule  cannot  be  abused  by  being  employed 
as  a  mere  pretext  for  bringing,  causes,  proper 
for  a  court  of  law,  into  a  court  of  equif^.  If 
the  answer  of  the  defendant  discloses  nothing, 
and  the  plahitiff  supports  his  claim  by  evidence 
in  his  own  possession,  unaided  bv  the  confes- 
sions of  the  defendant,  the  estaluished  rules, 
limiting  the  jurisdiction  of  courta,  require  that 
he  should  be  dismissed  from  the  court  of  chan- 
cery, and  permitted  to*  assert  his  rights  in  a 
court  of  law."  BuseeU  v.  Clark,  7  Crsnch,  69, 
89  [11  U.  8.  bk.  8,  L.  ed.  271,  2791.  8ee  also 
fforebwvr. Baker,  1  Pet  282, 286[26 U.  S.  7: 
126,  12^;  Broten  y.  Swann,  10  Pet.  497,  608 
[86  U.  a  9:608, 611]. 

<The  decree  of  the  dronit  court,  djamiaslng 
the  bin  generally  might  be  consideied  a  bar  to 
an  action  at  law,  and  it  is  therefore,  in  accord- 
ance with  the  precedents  in  Boyen  v.  Durani, 
106  U.  8. 644  [!^ :  80q  and  the  cases  there  dted. 

Ordered  thai  the  decree  be  reeereed,  and  tha 
eauee  remanded^  with  direeUone  to  enter  a  deere^ 

without  pr^itdice  to  an  aetion  at  law. 

Mr.  Juetiee  Bradlajr»  dissenting : 
I  dissent  from  the  judgment  in  this  case  ao 
far  as  it  dkects  the  bill  to  be  dismissed  by  ttm 
court  bdow  for  want  of  equitable  jurisdiction. 
Tlie  complainant  had  been  induced  to  give  up 
a  contract  for  cattie  made  to  him  by  the  aef end- 
ant,  and  to  accept  in  lieu  of  it  an  assignment 
from  the  defendant  of  a  contract  which  he  had 
from  a  tburd  person  who  was  lnsolvent,(and 
whose  insolvenpy  was  not  known  by  the  coni- 
plainant,  but  was  known  by  the  defendant, 
though  he  asserted  that  the  third  person  was 
entirely  responsible.  The  bUl  seeks  to  abrogate 
and  set  asiae  the  assignment  and  to  restore  to 
complainant  his  original  contract,  on  aoooont 
of  the  fraud  and  imsrepresentation  practiced 
upon  him.  Having  been  induced  to  pay- 
$16,000  in  the  transaction,  and  suffereda  ltt» 
amount  of  damages,  he  adds  to  the  relief  souni 
a  prayer  to  have  his  damagea  aaoesscd  and  de> 
croed.    This  is  the  case  made  l^tba  bin.    I 
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think  it  is  clearly  within  the  toope  of  equity 
tarisdiction,  both  on  acooiint  of  the  fraud,  and 
nom  the  nature  of  the  relief  asked  by  the  com- 
plainant; namely,  the  cancellation  of  an  agree- 
ment, and  the  reinstatement  of  a  contract 
which  he  had  been  fraudulently  induced  to  can- 
ed. If  the  bill  had  prayed  nothing  else,  it 
eeenjB  to  me  clear  tbat  it  woulil  liave  present* 
ed  a  case  for  equity,  A  court  of  law  could  not 
give  adequate  relief*  The  eiiHtence  of  the  aa- 
iignment  and  Uie cancellation  of  the  first  ajep-eo- 
ment  would  cmbarrafis  tbe  plaiDtitTlD  an  action 
At  law.  It  ia  different  from  the  caae  of  a  lost 
note  or  bond*  Fraud  is  charged,  ami  doru- 
ments  eiist  which  in  equity  ought  not  to  exiwt. 
I  think  the  complaiDant  h  entiirled  to  have  the 
fraudulent  tramaeiion  wiped  out,  and  to  be  re- 
stored to  bis  original  status. 
l:^rue  oopf.    Test : 

Junet  H,  MoSentie;,  Oerk^  Sup.  Ct  U.  & 


[361]         PiNNT  D.  WTLIE,  Plf.  fn  Err,, 

NORTHAMPTON   NATIONAL  BANK. 

(S0ea  a  Reporter'fl  ed.  Bai-3?a,) 

Aidenci  ia  ehi?rffg  bank  for  securities  stolen 
wMU  mi  depo^^i^nati&iuU  bank  may  rtfceiw 
§p^eial  deposits. 

1,  In  an  action  agnltiHt  the  Northampton  Nation- 
ml  Batik  by  a  special  d^poeftor  to  recover  the  valtie 
of  feciidties  stolen  whU©  deposited  with  the  Bank, 
the  Action  Ifeliig-  bajaod,  O)  oti  t.heiillfg'L'd  no^ licence 
of  th#  dereodaot  in  tbe  orisrlnaJ  losa  of  the  bunds; 
&Dd  {2}  oo  the  iUle^ed  ocj^Mjceoce  fsf  the  dcfoiidAnt 
in  the  eatecutirm  of  a  iiuppoaed  contract  looking  to 
their  reooTerj-;  htltU  the  firet  ffirtjuiid  of  the  action 
DdDff  abandODOd,  ia)  that  there  was  no  fumoient  evi- 
dence to  abow  the  ftlk'ttml  contniot  tJOtwecn  tbo 
plain tltf  and  the  defendant  undor  wblch  the  defend- 
ant wa«  to  *ct  for  the  plninUff  lo  the  netrntiationa 
for  the  roooFefy  of  the  boods;  and  \h)  that  tht  n:'  wns 
DO  eiTldenoe  to  «how  lack  of  dlilireace  on  the  pwrt 
of  the  defendant  In  lla  elf ortu  to  recover  the  itolrn 
Iffopprty, 

1  There  b«lfl«  no  evidence  to  charge  the  defend- 
ant the  jurr  wad  properly  Instructed  to  return  a 
Tordict  for  aefeodaot 

[No.  es.] 

Argu^  Nm.  24,  1B8B.     BecidM  Bee,  IS,  133$. 

FT  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southeru  District  of  New 
York.     Ajnrm^. 

The  case  is  stated  by  the  court. 

Mr.  G«or^e  H.  Adaiiu»  for  plaintiff  In 

Mestrs.  W.  O*  Peiskham  and  WlipJialet 
WiUiamM  Diler,  for  defendant  lu  error  : 

HfnckJey'a  pa'^ftion,  hia  knowledge  and  his 
Action,  was  similar  to  that  of  tlie  man  men- 
tioned in  the  foilowingcitation  {At  fanti^  State 
Bank  v.  8ef^/,  m  N.  Y.  307):  "ff  the  Jiuowl- 
edge  of  a  dirertor  is  acquired  in  hLn  offlcial  ca- 
pBcitj  the  hauk  ia  presumed  to  have  it ;  but  if 
It  is  acquired  as  any  private  person  mii^ht  ac- 
qufpe  it  the  bank  is  uot  chargeable.  Leonard 
comes  within  the  Ifitter  condition.  The  ififorma- 
tion  wMch  he  had  waa  not  rommittrd  to  him  as 
H  dinector.  nor  did  he  acquire  it  while  rn[r,u^ed 
in  its  business.  It  did  not  belong  to  thepliiiniifr, 
and  there  can  be  no  preHumptiou  that  it  wni 
coanmiaicated  to  It.  In  belialf  of  the  Ijank  be 
did  ooi  Mt  concerning  the  note  or  ita  purchase. " 

AUsshany  O.  TK  t.  Mom,  gs  Pa.  408;  E,  Am. 
11»  U,  8. 


ILR.Co,Y.  Battern  Ch.  R.  Co,  21  L.  J.  N.  a 
C.  P.  28;  Chem,  Bank  r.  Kohner,  8  Daly,  582; 
Aug.  and  Ames.  Corp.  %  809;  Bri^  y.  M.  (7. 
Ai$o.  33  La.  Ann.  58. 

While  the  later  decisions  make  a  bank  liable 
lor  many  acta  of  the  cashier  or  president,  or 
other  executiTe  officials,  yet  the  rule  is  still  to 
some  extent  observed  that  the  acts  should  be 
within  the  scope  of  the  general  and  customary 
authority  of  such  officers.  And  it  has  not  been 
held  that  a  mere  director  has  such  executive 
power  or  such  capacity  to  bind  a  bank,  whether 
mside  or  outside  of  the  bank's  usual  business. 
Directors  usually  have  no  function  to  perform 
for  the  bank,  except  to  meet  as  a  board,  and  as 
a  board  to  ratify  or  disaffirm  acta  or  proposi- 
tions of  the  executive  officials. 

Mr.  Juitiee  Matthews  deUvered  the  oi^on 
of  the  court: 

This  was  an  action  at  law  originally  com-  [362] 
menced  by  the  plaintiff  in  error  in  the  Superior 
Court  of  the  City  of  New  York,  and  removed 
by  the  defendant  into  the  circuit  court.  The 
comprint  alleged  that,  on  the  26th  day  of  Jan- 
uary, 1876,  the  plain  tilT  was  the  owner  of  eight 
first-mortga^re  bonds  of  the  Pftdflc  Railroad 
Company  of  Missouri,  for  $1,000  each,  with 
coupons  attached,  which  at  that  time  were  in 
the  custody  of  the  defendant  for  safe  keeping 
under  an  agreement  by  which  the  defendant 
agreed  to  keep  the  same  safely  and  deliver  them 
to  her  upon  demand,  but  that  on  that  day 
the  defendant's  Bank  was  broken  into  by  burg- 
lars and  a  large  amoimt  of  property  taaen  by 
them  therefrom,  amounting  in  value  to  over 
$1,600,000,  consisting  chiefly  of  bonds,  stocks, 
and  otner  similar  securities,  with  some  money, 
the  property  in  part  of  the  Bank  and  of  others, 
and  including  the  plaintiff's  bonds  and  coupons; 
and  it  is  averred  that  the  said  loss  by  robbery 
occmred  in  consequence  of  a  want  of  due  care 
on  the  part  of  the  defendant 

It  is  further  alleged  by  the  plaintiff  that 
shortlv  after  the  said  loss,  "  the  plaintiff  waa 
intending  and  was  about  to  enter  m  good  faith 
upon  negotiations  and  to  take  measures  for  the 
recovery  of  her  said  bonds  and  coupons  from 
whomsoever  then  possessed  the  same;  that  there- 
after, and  about  the  time  last  mentioned,  the 
defendant  represented  to  the  plaintiff  that  the 
defendant  was  about  to  take  measures  for  the  [8681 
recovery  of  the  property  so  taken,  and  expect- 
ed to  recover  all  or  said  property  in  bulk,  or 
the  greater  part  thereof,  mm  the  persons  tak- 
ing the  same  as  aforesaid,  by  means  of  rewards 
and  other  measures,  and  was  undertaking,  or 
about  to  undertake,  negotiations  with  said  per- 
son or  persons,  to  the  plaintiff  tmknown,  for 
accomplishing  the  same ;  and  the  defendant 
then  further  represented  that  it  expected  to  re- 
ceive such  restoration  if  it  was  allowed  to  act 
therein  in  behalf  of  the  plaintiff  and  in  behalf 
of  other  depositors  and  losers  who  were  in  the 
same  position  as  the  plaintiff ;  and  the  defend- 
ant further  represented  that  it,  the  said  defend- 
ant, was  in  a  better  position  to  negotiate  for  the 
restoration  of  said  property  as  aforesaid,  and 
could  accomplish  the  same  at  less  expense,  than 
if  the  plaintiff  and  other  individuals,  owners 
and  losers  of  said  property,  were  to  act  hi  that 
Tesped  independently. 

*'  That  thereupon,  and  at  or  about  the  time 
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last  stated,  the  defendant  requested  the  plaintiff 
to  penoait  and  authorize  the  defendant  to  act 
for  her  and  in  her  hehalf  in  the  respects  men- 
tioDed,  and  in  such  negotiations,  for  the  recov- 
ery of  her  said  bonds  and  coupons,  with  the 
bonds,  stocks,  securities,  and  otner  property  of 
the  defendant  and  other  owners  and  losers  of 
propertnr  as  aforesaid;  and  further  requested 
the  plamtiff  not  to  undertake  negotiations  with, 
or  oner  rewards  or  other  inducements,  to  the 
persons  who  had  taken  or  were  in  possession 
of  said  bonds  or  other  property  as  aforesaid, 
for  the  return  of  tiie  same. 

"That  thereupon,  and  relying  upon  such 
representations  and  all  of  them,  the  plaintiff 
complied  with  such  requests  of  defendant,  and 
did  not  undertake  negotiations  with  or  offer 
rewards  or  other  inducements  to  such  persons 
as  aforesaid  for  the  return  of  her  said  bonds 
and  coupons,  and  permitted  and  authorized  the 
defendant  to  act  for  her  and  in  her  behalf  in 
the  respects  mentioned,  and  as  requested  in 
such  and  any  negotiations  for  the  recovery  of 
her  said  bonds  and  coupons,  with  the  bonds, 
stocks,  securities,  and  other  property  of  the  de- 
fendant and  other  owners  and  losers  of  said 
property  as  aforesaid. 

'*  That  thereupon  the  said  defendant  under- 
took to  act  in  behalf  of  the  plaintiff  in  the  re- 
spects mentioned,  and  took  certain  proceedings 
and  entered  into  certain  negotiations  with  the 
persons  who  had  taken  saia  property  or  i)os- 
sessed  the  same  as  aforesaid,  for  the  recovery 
of  the  same;  that  some  time  during  the  years 
1879  and  1880,  the  defendant,  acting  as  afore- 
said, recovered  and  received  from  said  persons 
the  ereater  part  of  said  stolen  property,  taken, 
as  aforesaid,  on  the  26th  dav  of  January,  1876, 
including  a  large  amount  of  the  separate  prop- 
erty of  the  defendant,  amounting  in  all,  in  face 
or  par  value,  to  about  $1,500,C^;  and  there- 
upon the  defendant  settled  and  compounded 
with  said  persons  for  all  claims  arising  or  grow- 
ing out  of  such  taking  or  robbery  as  aforesaid. 

"  That  the  difference  between  the  amount  of 
property  so  recovered  and  the  amount  of  prop- 
erty  taken  or  stolen  on  January  26,  1876,  as 
aforesaid,  and  all  the  propertv  so  taken  and 
not  recovered,  was  by  the  defendant  allowed 
and  a^ed  to  be  retuned  by  and  released  to 
the  said  persons  as  a  consideration  or  reward 
for  the  restoration  of  the  remainder  as  afore- 
said. That  among  the  securities  and  property 
so  allowed  and  agreed  to  be  retained  and  so  re- 
leased by  the  defendant  were  the  eight  bonds  of 
the  plaintiff  and  all  the  coupons  thereto  belong- 
ing. That  the  plaintiff  was  not  informed  at 
the  time,  by  the  defendant,  of  the  terms  of  said 
agreement  or  arrangement  between  the  defend- 
ant and  said  persons,  but  all  the  proceedings  of 
the  defendant  in  those  respects  and  for  the  res- 
toration of  such  property  were  concealed  from 
the  plaintiff,  and  she  has  never  consented  to  the 
action  of  the  defendant  therein. 

"  That  b^  means  of  plaintiff's  said  proper^, 
together  with  other  considerations,  and  by  l£e 
total  sacrifice  of  the  plaintiff's  said  property, 
the  defendant  was  enabled  to  recover,  and  did 
recover  as  aforesaid,  a  large  amount  of  its  own 
propertv  and  the  property  of  its  other  deposit- 
ors, and  has  reimburaed  itself  for  the  greater 
part  of  its  losses  in  said  robbeiy  and  for  the  ez- 
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penses  which  the  defendant  incurred  in  respect 
to  the  matters  herein  mentioned. 

"That  the  defendant,  not  regudins^  its  prom- 
ises and  undertakings,  did  not  take  due  care  of 
the  plaintiff's  interest  as  aforesaid,  but,  on  the  rsttui^ 
contrary,  sacrificed  the  same  for  its  own  ad-  *-^^^^ 
vantage,  and  so  negligently  and  carelessly  con- 
ducted itself  with  respect  to  the  plaintifTs  said 
property  and  interest,  and  took  so  little  care 
thereof,  that,  by  and  tiirough  the  mere  neglect 
and  improper  conduct  of  the  defendant  and  its 
servants,  and  by  the  willful  neglect  of  plaint- 
iff's said  interests,  so  oommittea  to  its  <^rge, 
the  plaintiff  has  wholly  lost  her  said  property," 
for  the  value  of  which  she  accordingly  asks 
judgment. 

To  this  the  defendant  answered,  admitting 
that  securities  to  the  amount  in  par  value  of 
about  $1,600,000,  belonging  in  part  to  the  de- 
fendant and  partly  to  its  officers  and  other  per- 
sons, were  stolen  from  its  vaults  by  armed 
burglars  in  January,  1876,  and  that  amone  said 
securities  were  the  bonds  claimed  by  the  plaint- 
iff as  plaintiff's  property.  The  answer  alleges 
that  the  bonds  of  the  plaintiff,  prior  to  the 
burriary,  were  held  by  the  defendant  in  its 
vaults  as  a  favor  to  the  plaintiff,  by  permission 
of  one  of  the  defendant's  officers,  without  the 
consent  or  agreement  of  the  deiendant,  and 
were  not  on  deposit  with  the  defendant  for  any 
reward  or  consideration  to  the  defendant,  but 
were  left  on  the  special  agreement  made  with 
the  plaintiff,  that  the  bonds  should  remain  at  the 
risk  of  the  plaintiff,  and  the  defendant  should 
in  no  case  be  responsible  therefor;  and  alleges 
that  it  had  no  corporate  power  to  make  any 
contract  or  asreement^  either  with  reference  to 
the  safe  keeping  of  the  said  bonds,  or  any  such 
contract  as  that  alleged  in  the  complaint  for  their 
recovery,  and  that  no  such  contract  was  in  fact 
ever  made,  all  the  allegations  of  the  complaint 
in  that  respect  being  denied.  The  answer  fur- 
ther alleges  that  the  defendant,  "while  having 
no  duty  or  obligation  to  the  plaintiff  in  the 
premises,  nevertheless  did  use  good  faith  and 
due  care  in  all  the  transactions  mentioned  in 
the  complaint,  and  the  defendant  committed  no 
breach  of  trust,  and  was  guilty  of  no  breach  of 
trust,  fraud,  carelessness  or  negligence  what- 
ever in  any  or  all  of  said  matters;  out^  on  the 
contrary,  defendant  alleges  that,  at  its  own  ex- 
pense, defendant  enabled  plaintiff  to  recover 
four  of  the  eight  bonds,  for  the  value  of  which 
plaintiff  here  sues  defendant;"  and  that  the  rsAAi 
plaintiff's  failure  to  recover  back  the  remaining  ■•  •■ 
loor  of  the  eight  bonds  was  caused  solely  by 
the  carelessness  and  negligence  of  the  agents 
employed  by  the  plaintiff  and  not  by  the  de- 
fendant. 

By  a  pleading  subsequently  filed,  and  called 
a  replication,  the  plaintiff  admitted  that  since 
the  commencement  of  the  action  she  had  re- 
covered four  of  the  bonds  mentioned  in  the 
complaint  by  means  of  an  action  of  replevin 
against  one  Henry  G.  Pearson,  then  the  post- 
master of  the  City  of  New  York,  and  reduced 
her  claim  accordingly. 

The  cause  came  on  for  trial  br  a  lury,  and 
the  plaintiff,  having  introduced,  evidence  to 
maintain  the  issues  on  her  part,  rested  her  case, 
when,  on  a  motion  of  the  defendant,  the  court 
instructed  the  juiy  to  return  a  verdict  for  the 
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defendant,  which  wai  done.  Judgment  was 
rendered  thereon  in  favor  of  the  d^endant,  to 
reTose  which  this  writ  of  error  is  now  prose- 
cuted. 

The  qaestion  of  law  for  our  determination 
h  whether  there  was  sofflcient  evidence  in  sup- 
port of -the  plaintiff's  cause  of  action  to  require 
Its  submission  to  the  Jurr. 

The  evidence  offered  i^  the  plaintiff  on  the 
trial  of  the  cause  tended  to  prove  the  following 
facts: 

The  burglary  occurred  in  January,  1876. 
Efforts  were  immediately  made  by  the  Bank  to 
recover  the  lost  property;  and,  about  three 
weeks  after  the  burglary,  the  officers  and  di< 
rectors  of  the  Bank  caused  a  meeting  to  be  held 
at  the  bank,  of  some  of  the  losers^  including 
depositoTS  for  safe  keeping.  Plaintiff  did  not 
attend  this  meeting,  ana  it  does  not  appear  that 
die  was  represented  there.  At  that  meeting 
directors  and  officers  of  the  Bank  were  present, 
and  it  was  proposed  to  form  a  committee  com- 
pofled  of  bimk  officers  and  depositors  to  take 
measures  to  recover  the  stolen  proper^.  This 
was  aseented  to  by  the  Bank's  officers,  but 
was  voted  down,  and  the  matter  left  as  before, 
to  the  efforts  of  the  Bank. 

In  1877  the  plaintiff  in  error  married  Dr. 
WyKe,  of  New  York,  who  thereafter  acted  for 
her  hi  the  matter.  In  the  same  year  Dr.  Wylie 
was  hif  ormed,  through  a  patient,  that  he  could 
deal  with  Scott,  one  of  the  burglars,  for  the  re- 
covery of  Mrs.  Wylie's  bonds.  He  did  not  at 
once  act  upon  this,  because  he  understood  the 
Bank  was  acting  for  his  wife.  Shortly  there- 
after, Dr.  WvKe  stated  this  proposition  to  Wai^ 
rener,  the  vice-president  and  manaffer  of  the 
Btak,  and  that  he  thought  he  oould  get  back 
his  wife's  bonds.  Warrener  then  requested 
Wylie  not  to  negotiate  independently  of  the 
Bulk,  and  stated  that  the  Bank  was  negotiating 
to  get  the  securities  back.  To  this  request 
Wyne  acceded. 

On  February  9, 1878,  Wylie  received  from 
Hinckley,  one  of  the  prominent  directors  of  th^ 
Bank,  a  letter  representing  that  he  was  acting 
for  the  Bank,  and  inclosing  the  following 
paper,  which  he  requested  the  plaintiff  to  sign: 

"We,  whose  names  follow,  having  suffered 
flie  loss  of  securities  bv  the  robbery  of  the 
Korthamptcm  National  Bank  in  January,  1876, 
hereby  agree  to  pay  a  pro  rata  proportion  of 
the  expenses  incurred  in  obtainmg  them  and 
retummg  them  to  us." 

Hinckkiy  wrote  again,  February  87, 1878,  as 
he  says,  at  the  request  of  Warrener  and  Ed- 
wards, the  president,  urging  Mrs.  Wylie  to  sisn 
the  paper,  and  saying  that  thej  thought  the 
property  oould  be  recovered  "cheaper  in  bulk 
than  in  detail,"  and  that  they  bad  "strong  hopes 
of  being  able  to  effect  a  negotiation  at  no  ais- 
tant  day,  and  would  like  to  make  one  dean  lob 
of  it."  Thereupon,  on  March  21, 1878,  Mrs. 
Wylie  and  her  husbiand  signed  the  paper  as  re- 
quested, and  returned  it  to  the  Bank. 

In  October,  1877,  Edwards,  the  president  of 
the  Bank,  was  notified  by  persons  acting  in  be- 
half of  Scott  and  Dunlap,  two  of  the  burglars 
then  under  sentence,  that  $100,000  of  the  best 
bonds  had  been  put  aside  and  money  borrowed 
on  them,  and  that  the  whole  lot  could  be  had 
for  |8,0(M);  whereupon  efforts  were  made  to 
cAscI  tidi  noovery.  To  the  knowledge  of 
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Edwards  and  the  vice  president,  Wi^rreuer,  and 
upon  consultation  with  them,  Hinckley  was 
allowed,  however,  to  separately  negotiate, 
through  the  same  channel,  for  the  return  of 
$25,000  Union  Pacific  Railroad  bonds,  which 
were  known  to  belong  to  him,  on  payment  of 
$6,000.  These  $25,000  of  bonds  were  a  part  [368] 
of  the  $100,000  lot,  and  upon  delivery  were 
locked  up,  and  the  transaction  concealed  until 
June,  1878.  After  the  $6,000  was  paid,  the 
difiaculties  of  negotiation  increased,  the  persons 
holding  the  balance  of  $75,000  making  exorb- 
itant demands.  While  further  ne^tiations  for 
the  $75,000  were  proceeding,  Hin^ey,  though 
acting  as  an  officer  of  the  Bank  for  all  partuss 
concerned,  and  acting  with  Edwards  ana  War- 
rener, again  attempts!  to  make  his  private  bar- 
gain for  $19,000  more  of  Union  Pacific  bonds 
supposed  to  be  in  the  same  lot.  The  return  of 
the  $19,000  was  off^ed  upon  payment  of 
$10,000  to  tiie  parties  holdhig  them;  which 
offer  was  refused,  the  price  being  considered 
too  exorbitant.  Further  attempts  were  made 
to  secure  the  return  of  the  remaining  $75,000, 
but  the  holders  of  the  securities  refused  all 
offers  made  for  their  return,  and  the  whole 
$75,000  were  sent  to  Europe  and  negotiated  or 
otherwise  lost.  On  this  subject,  Hinckley 
wrote  to  Dr.  Wylie  on  May  10,  1879:  "This  I 
do  know,  that  ♦  ♦  •  no  part  of  the  $75,000 
left  the  country  until  some  time  in  1878,  after 
I  refused  to  pay  $10,000  for  the  balance, 
$19,000,  of  my  U.  P.'s.  It  was  my  refusing  to 
pay  that  sent  them  abroad.  If  I  had  accepted 
the  offer,  I  have  no  doubt  we  oould  have  got 
the  whole  $75,000  at  50  per  cent  of  the  market 
value."  Hinckley  also  wrote  to  Dr.  Wylie: 
"The  offer  was  a  specific  one  for  $25,000  U.  P. 
8.  Ti  bonds.  It  came  from  the  thieves,  not 
from  me,  or  anyone  in  my  interest.  If  the  offer 
had  been  to  return  the  Missouri  Pacifies,  you 
would  have  been  notified,  and  not  I.  Every 
effort  was  made  to  induce  the  holders  to  name 
a  price  at  which  they  would  return  the  $100,000, 
but  to  no  purpose,  although  I  have  good  reason 
to  believe  that  if  I  had  accepted  the  second 
offer  of  50  per  cent  of  the  market  value,  some- 
thing might  have  been  done." 

In  January,  1879,  Dr.  Wylie  notified  various 
bankers  abroad  of  the  theft  of  the  bonds,  and 
subsequently  certain  of  the  coupons  from  said 
bonds  were  presented  for  pavment,  of  whi^ 
the  plaintiff  was  notified  by  the  railroad  com- 

ry,  and  she  replevied  and  recovered  the  same. 
¥as  then  ascertained  for  the  first  time,  in 
June,  1879,  that  the  Bank  had  not  sent  partic- 
ulars of  the  robbery  abroad  further  than  that 
the  robbery  had  occurred,  and  such  a  list  of  [369] 
bonds  stolen,  but  the  numbers  of  the  bonds 
were  not  given;  some  circulars  giving  the  num- 
bers of  the  bonds  and  a  genend  cable  was  sent 
to  London,  but  no  circulars  were  sent  to  Frank- 
fort or  elsewhere  on  the  Continent. 

In  1876  and  1877  indictments  were  found  in 
Massachusetts  against  Scott  and  Dunlap,  and 
also  against  Learv,  Oonners,  and  Draper,  for 
this  burglary,  bcott  and  DuDlap  were  tried 
and  convicted  at  Northampton  ;  the  others 
had  not  then  been  caught.  Afterwards  Draper 
was  arrested  and  taken  to  Northampton,  and 
remained  there  in  Jail  untried  about  two  and 
one  half  years,  shortly  before  the  expiration 
of  which   time,  in  1880,  Gonners  ana  Leary 
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weie  amsted  and  taken  to  KoEibampton  JalL 
Kegotiations  were  ocmducted  between  the 
Bank  and  Soott  and  Dunli^,  then  hi  atate  pria- 
on,  and  faifliience  brong^it  to  bear  upon  them 
for  the  Mtom  of  the  property,  and  they  finally 
atated  to  one  of  the  directors  that  Leary  had 
control  of  it.  After  Leaiy  was  arrested,  Scott 
and  DnnlM)  wrote  a  letter  to  him,  which  re- 
solted  in  the  greater  portion  of  the  property 
beinf  recover^  nooa  after  Conners  was  taken 
to  xTorthampton.  HindEjley  and  Warrener 
went  to  Hew  York  to  a  safe  deposit  company 
there  and  brought  it  awi^.  A  little  before  or 
after  this  final  reeo^ery,  Oonners,  Leary  and 
Draper  were  all  discharged  at  Northampton 
withoat  trials.  The  amount  of  property  stolen 
was  recQTered,  except  about  $12,000  cash  and 
$70,000  to  1^.000  par  value  of  bonds  and  se- 
curities. iJie  bulk  of  the  negotiable  coupon 
bonds  were  recovered;  also  all  non-negotiable 
bonds,  and  all  negotiable  securities  except 
about  $80,000. 

Hinckley  testified  that  a  final  recoTerr  was 
not  made  by  or  through  him,  and  not  oy  or 
through  the  means  mentioned  in  the  1878  and 
1879  letters  to  Wylie.  Everything  was  futfle 
until  the  final  recovery.  The  Bank  or  its  of- 
ficers did  not  agree  that  the  plaintifTs  bonds 
should  be  retained  and  released  to  the  thieves, 
or  any  otiier  person,  as  compensation  for  the 
restoration  of  the  remainder.  Of  the  coupons 
attached  to  the  plaintiff's  stolen  bonds  matur- 
ing prior  to  the  commencement  of  this  action, 
[370]  twenty-eight  have  never  been  recovered. 
These  coupons  were  each  for  $80. 

The  value  of  the  plaintiff's  bonds  on  January 
81,  1882,  was  $1,080  for  each  bond,  with  un- 
matured coupons  only  attached.  Of  the  plaint- 
iff's bonds  so  stolen  four  have  never  been  re- 
covered by  her. 

The  complaint  in  this  case  may  be  consid- 
ered as  embracing  two  distinct  causes  of  action: 
^e  first,  founded  on  the  alleged  negligence  of 
the  defendant  in  the  ori^al  loss  of  the  bonds, 
and  the  second,  on  ne^hgence  alleged  to  have 
occurred  in  the  execuUon  of  the  agreement  for 
their  recovery.  It  was  decided  in  the  case  of 
the  National  Bank  y.  Ora/iam,  100  U.  S.  899 
[Bk.  25,  L.  ed.  750]  that  it  would  "be  compe- 
tent for  a  national  bank  to  receive  a  special  de- 
posit of  such  securities  as  those  here  in  ques- 
tion, either  on  a  contract  of  hiring  or  without 
reward;  and  it  would  be  liable  for  a  greater  or 
less  degree  of  negligence  accordingly."  In  the 
present  case  it  is  conceded  that  there  is  no 
evidence  of  negligence  on  the  part  of  the  Bank 
i-esulting  in  the  original  loss  by  robbery,  ex- 
cept the  mere  fact  of  the  loss  Itself  by  that 
means.  The  plaintiff's  case,  therefore,  upon 
this  cause  of  action  is  without  proof. 

As  to  the  second  cause  of  action,  the  facts 
stated  in  the  complaint  seem  to  us  to  be  suffi- 
cient if  proven  to  constitute  a  legal  liabilitjr  on 
the  part  of  the  defendant.  It  would  certainly 
be  competent  for  a  national  baiik  to  take  meas- 
ures for  the  recovery  of  its  own  property  lost 
in  the  way  described.  If  the  loss,  as  In  the 
present  case,  included  the  property  of  others, 
and  it  was  deemed  best,  having  reference  to  the 
bank's  own  interest,  that  these  measures  should 
be  taken  by  the  bank  alone  for  itself  and  all 
concerned,  it  might  lawf uUy  undertake  to  act 
for  others  thus  jointly  concerned  with  itself  as 
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well  as  for  itself  alone;  and  want  of  properdil- 
igenoe,  skill  and  care  in  the  performance  of 
such  an  undertaking  would  be  ground  of  li»> 
bility  to  respond  in  damages  for  such  failure. 
Much  more  would  the  bank  be  liable,  in  such 
a  case,  if,  in  the  performance  of  such  an  under- 
taking it  used  the  propertyof  the  plaintiff  for 
the  recovery  of  its  own.  This,  it  is  alleged  in 
the  oomplamt  in  this  case,  the  defendant  did. 
There  is  a  total  want  of  evidence  to  this  effect^  [371] 
and  that  ground  of  complaint  was  very  proper- 
ly abandoned. 

The  plaintiff  therefore,  must  stand  upon  the 
remaining  allegations,  which  may  be  reduced 
to  two :  {!)  that  the  Bank  did  make  such  an 
agreement  to  act  as  the  plaJntiiTs  agent  in  the 
recovery  of  her  property;  and  (2)  that  it  was 
guilty  of  a  want  of  due  care  and  diligence  in 
ue  performance  of  its  duty  as  such,  whereby 
the  loss  occurred.  On  both  of  these  pomts  wa 
think  there  was  no  evidence  to  charge  the  de- 
fendant sufficient  to  require  it  to  be  submitted 
to  the  jury.  The  meeting  referred  to  hi  the 
evidence,  cdled  by  thie  Bank,  of  thoee  inter* 
ested  with  itself  in  the  recovery  of  the  stolen 
property,  resulted  in  no  such  agreement  The 
Bank  had  before  that  been  taJnng  such  meas- 
ures for  that  purpose  in  its  own  behalf,  and 
incidentally  for  the  others,  as  it  deemed  besL 
The  proposal  made  at  the  meeting  to  put  the 
matter  in  charge  of  a  joint  committee  of  the 
officers  of  the  Bank  ana  individual  losers  was 
rejected.  The  Bank  continued  thereafter  to 
prosecute  the  matter  as  it  bad  been  doing  from 
the  beginning.  The  communications  which 
subsequently  took  place  between  Dr.  WyUe, 
the  plaintiff^s  husband,  and  Mr.  Warrener,  the 
vice  president  andmana^r  of  the  Bank,  baaed 
on  the  information  which  the  former  had  re- 
ceived from  his  patient,  that  he  could  deal  with 
Scott,  one  of  the  burglars,  for  the  recoveir  of 
his  wife's  bonds,  and  the  reply  made  by  mr. 
Warrener  requesting  him  not  to  institute  an  in- 
dependent negotiation,  on  the  ground  that  it 
might  interfere  with  the  success  of  those  which 
the  Bank  was  then  prosecuting,  do  not  tend  to 
prove  a  contract  b^  which  the  Bank  assumed 
to  act  [as  the  plamtiff's  agent  in  the  matter 
which  bound  the  Bank  to  t^e  any  other  meas- 
ures than  such  as  it  was  then  pursuing,  or 
which  obliged  the  plaintiff  not  to  undertake 
any  separate  negotiations  of  her  own.  At  the 
most.  It  can  be  considered  only  as  a  friendly 
understanding  between  two  parties  having  like 
interests,  in  respect  to  the  course  deemed  best 
for  the  hiterests  of  both. 

But,  even  if  it  could  be  supposed  that  there 
was  proof  of  a  distinct  agreement,  such  as  is 
alleged,  whereby  the  Bank  agreed,  in  consid- 
eration of  the  plaintiff's  desisting  from  any 
separate  efforts  on  her  own  behalf  to  prosecute 
measures  for  the  recovery  of  her  {xroperty 
equally  with  that  of  the  Bank  and  others,  there 
is  still  an  entire  failure  of  evidence  to  establish 
as  against  the  Bank  any  failure  of  performance  [^t 
on  its  part.  It  seems  to  have  acted  with  prompt- 
ness, with  diligence,  with  skill,  and  with  suc- 
cess. The  great  bulk  of  the  stolen  property 
was  in  fact  recovered  through  its  exertions  and 
instrumentalities.  Thisrecovery  included  one 
half  in  number  of  the  bonds  lost  by  the  plaint- 
iff, and  no  part  of  the  plaintiff's  property  was 
used  or  sacrificed  to  save  what  was  secured. 
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The  psiticalar  drcimiiUnoeB  in  nnsd  to 
the  reooYeiy  by  Hinckley  of  his  Union  Tadfle 
Railroad  bonds,  which  seem  to  f  oim  the  chief 
matter  of  complaint  on  the  port  of  the  plaint- 
iir,  do  not  aeem  to  ua  to  warrant  any  inference 
against  the  Bank.  Hinckley,  although  a  di- 
rector of  the  Bank,  had  an  individual  interest 
in  the  bonds;  and  the  information  which  led 
to  his  negotiations  and  the  reooyery  of  a  por- 
tion of  them  came  to  him  directly  because  he 
was  the  only  owner  of  bonds  of  that  descrip- 
tion included  in  the  loss.  He  was,  therefore, 
allowed  by  the  Bank,  without  objection,  to  ne- 
gotiate separately  for  their  return.  He  recoT- 
ered  $25,000  by  the  payment  of  $9,000,  but 
$19,000  additional  he  was  unable  to  obtain,  ex- 
cept upon  payment  of  what  he  deemed  to  be 
an  exorbitant  demand,  with  which  he  was  un- 
willing to  comply.  It  is  sc^posed  that  Hinck- 
ley's TOuds  were  a  part  of  the  lot  amounting  in 
aU  to  tlOO,000;  it  is  also  supposed  tiiat  this 
lot  induded  some  of  the  plaintiiTs.  bonds; 
and  it  is  also  supposed  that,  in  consequence 
of  fflnckley's  refusal  to  continue  negotiar 
tions  for  tlie  recoyery  of  the  remainder  of 
his  own  bonds,  the  holders  secretly  sent  them 
to  Europe,  where  they  passed  into  the  hands 
of  innocent  holders  ana  became  lost  beyond 
recoyery;  but  all  this  is  mere  matter  of  con- 
jecture. There  Is  absolutely  in  the  case  no 
evidence  whatever,  either  that  any  part  of  the 
bonds  of  the  plaintiif  constituted  a  portion  of 
this  lot  of  $100,000,  or  that  they  could  have 
been  recovered,  either  without  Hinckley's  in- 
terference or  if  he  had  pursued  his  negotiations; 
or  tbaX  the  bonds  were  sent  abroad  by  reason 
of  anjrthing  done  or  omitted  by  him.  Hinckley 
does,  indeed,  state,  in  a  letter  written  by  him 
to  the  husband  of  the  plaintiff,  that  he  had 
reason  to  suppose  that  the  whole  lot  of  $100,000 
might  have  been  purchased  for  fifty  cents  on 
the  dollar;  but  no  facts  are  stated  as  the 
mund  for  this  opinion,  and  there  is  no  proof 
Beyond  the  conjecture  itself.  Neither  is  there 
any  reason  to  oondude  that  the  Bank  was  re- 
sponsible either  for  what  Hinckley  did  or 
niled  to  do.  There  is  no  evidence  to  warrant 
the  condusion  that  anytldng  the  Bank  could 
have  done,  beyond  what  was  done,  would  have 
resulted  more  favorably  to  the  plaintiff. 

In  our  opinion,  therefore,  the  court  below 
was  JustifiM  in  its  ruling  upon  the  evidence, 
Instructing  the  Jury  to  return  a  verdict  for  the 
defendant 

The  Judgment  it  aeeardingfy  affirmed, 

TtaeoDpy.   Test: 

James  H.  MbKei^ner«  Clerk,  Sop.  Oourt,  U.  8. 
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State  kne  a»  to  record  qf  federal  landpaierU— 
^eei  of  ae  eMenee-~v)eight€f  evidence, 

L  It  Is  proper  for  a  State  to  paasa  law.  makln^r 
the  leoord  of  a  patent  from  the  united  States  in  the 
-^—1  of  suoh  Stele  prima  facte  evldenoe  of  its 


S.Tbis  oonrtalBmis  thedeore*  of  llw  L-. 

Oourt  of  Missouri  deoldiiiff  that  the  prkMTfaale 
ease  made  by  the  reonrd  of  a  patent,  in  the  reooid* 
er*B  ottce  of  St  Louis  Oounty.  the  original  not  be- 
ing in  the  control  of  either  pwcy,  was  not  overoome 
by  the  evidenoe  In  the  case. 

[No.  816.] 
SubnUtied  Nae.  16, 1886,  Decided  Dee,  IS,  1886. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Missouri.    AMrmed, 
The  case  is  statea  by  the  oourt. 
Mr,  Leverett  IMh  f orplaintifls in  error. 
Meeetr,  C.  Gibson  and  O.  B.  CHbgon,  for 
defendant  in  error. 

Mr.  Juitiee  Miller  delivered  the  opinion  of 
the  oourt: 

The  writ  of  error  in  this  case,  directed  to  the 
Supreme  Court  of  Missouri,  brings  ud  for  re- 
view the  following  Judgment: 
"Levina  Campbell,  Frank  EL* 
Murray  and  Annie  L.  Murray, 
his  wife,  and  Charles  J.  Janu- 
ary and  Annie  E.  January,  his 
wue,  Req>ondents, 

V, 

The   Laclede  Gas-Light  Com- 
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pany.  Appellant,  and  ihe  City 

of  St.  Louis. 

"Now  at  tliis  day  come  again  the  parties 
aforesaid,  by  their  respective  attorneys,  and, 
consenting  that  this  court  may  proceed  to  ren- 
der such  judgment  as  to  them  may  seem  proper 
upon  the  record  herein,  it  is  uierefore  con- 
sidered and  adjudged  by  the  court  that  the 
plaintiils'  cause  of  action  was  at  the  commence- 
ment of  tliis  suit  absolutely  barred  by  the  Mis- 
souri Statute  of  Limitations, and  that  the  plaint- 
iffs are  not  entitled  to  the  rights  claimed  by 
them  under  the  Act  of  Congress  approved  June 
6, 1874,  entitled  'An  Act  for  Obviating  the  Ne- 
cessity of  Issuing  Patents  for  Certain  Private 
Land  Claims,  and  for  Other  Purposes;'  and 
the  Judgment  of  the  St.  Louis  Court  of  Appeals 
and  the  Judgment  of  the  St  Louis  Circuit  Court 
herein  are  reversed  and  held  for  naught;  and 
it  is  ordered,  adjudged  and  decreed  that  the 
plaintiffs  take  nothing  by  this  action,  and  that 
said  defendants  shall  recover  of  the  plaintiffs 
its  costs  in  this  behalf  expended,  and  have 
execution  therefor." 

The  qujBstion  on  which  the  jurisdiction  of 
this  court  depends  is  whether  the  title  to  the 
land  in  controversy  passed  from  the  United 
States  by  the  Act  of  Congress  of  June  6,  1874, 
referred  to  in  this  Judgment  (18  U.  S.  Stat,  at  L. 
pt.  3,  p.  62),in  wliich  case  the  Statute  of  limit- 
ations was  no  bar,  or  by  a  patent  issued  March 
26,  1824,  to  Pierre  Chouteau,  in  which  case  it 
was  a  bar. 

The  question  is  still  further  narrowed  because 
it  depends  upon  whether  the  patent  issued  to 
Chouteau  had  the  seal  of  the  United  States  for 
the  General  Land-Office  impressed  upon  it 
The  patent  itself  was  not  in  evidence;  out  the 
defendant,  who  relied  upon  the  Statute  of  Limit- 
ations, produced  a  certified  copy  of  the  patent 
from  the  United  States  to  Chouteau  from  the 
office  of  the  recorder  of  deeds  of  St  Louis  [447] 
County,  made  in  that  office  in  1847,  in  which 
copy  a  seal  in  due  form  appears,  and  the  instru- 
ment is  perfect  in  every  respect  The  law  of 
Missouri  on  the  subject  of  the  recording  of 
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patentB  for  lands  Iving  within  that  State  is 
found  in  sections  8^  and  8827  of  the  Revised 
Statutes  of  that  SUte.    They  are  as  follows: 

"Section  8826.  All  patents  for  land  lying 
within  the  State  of  Missouri,  granted  to  any 

gerson  or  persons  by  the  President  of  the  United 
tates  or  the  goyemor  of  this  State,  may  be  re- 
corded in  the  office  of  the  recorder  of  the  county 
in  which  the  lands  are  situated. 

"Section  8827.  All  copies  of  patents  so  re- 
corded, or  which  may  have  heretofore  been  re- 
corded, duly  certified  by  the  recorder  under 
his  official  seal,  shall  be  received  in  all  courts 
in  this  State  as  prima  fade  evidence  of  the  con- 
tents of  such  patents.^  ») 

The  record  shows  that  the  original  patent 
was  not  in  the  possession  or  under  the  control 
of  either  party  to  this  action.  It  is  not  denied 
that  the  copy  produced  from  the  office  of  the 
recorder  of  deeds  makes  a  prima  facie  case  of 
the  transfer  of  the  title  from  the  United  States 
to  Chouteau  in  1824.  The  plaintiff,  however, 
undertook  to  impeach  the  validity  of  this  copy 
by  producing  from  tlie  records  of  the  General 
Land-Office  in  Washington  City  a  copy  of  the 
patent  as  there  recorded.  This  copy  is  without 
a  seal,  and  to  make  sure  that  this  was  not  an 
accidental  omission  of  the  officer  making  the 
copy  from  the  records  of  the  land-office,  a  let- 
ter of  the  conmiissioner  of  that  office,  written 
at  the  time  the  copy  was  made,  is  produced, 
in  which  he  says  that  he  himself  has  examined 
with  care  the  record  from  which  the  copy  was 
taken,  and  that  no  seal  appears  therein.  He 
suggests,  however,  that  while  it  is  probable  that 
the  seal  of  the  General  Land-Office  was  affixed 
to  the  patent,  there  is  no  authority  to  correct 
the  record  of  it  in  the  absence  of  said  patent. 

The  case  was  tried  without  a  iuryj^d  judg- 
ment rendered  for  the  plaintifb.  This  judg- 
ment was  affirmed,  as  the  record  states  pro 
forma,  in  the  court  of  appeals,  but  was  reversed 
by  the  supreme  court,  and  jud^ent  rendered 
for  the  defendant,  as  already  cited. 

It  might  be  a  question  of  some  doubt  whether 
this  is  not  merelv  a  decision  of  all  these  courts 
as  to  a  matter  of  f  act^  in  regard  to  which  this 
court  has  no  supervision  over  the  }udc;ment  of 
the  Supreme  Court  of  the  State  of  MissourL 
But  as  the  question  really  is,  at  what  time  the 
Statute  of  Limitations  be^  to  run  in  favor  of 
the  defendant,  and  as  that  aepends  upon  whether 
the  instrument  called  the  patent  to  Chouteau 
is  a  valid  patent,  and  as  we  concur  in  the  opin- 
ion of  the  Supreme  Court  of  Missouri  on  that 
subject,  we  think  its  judgment  ought  to  be  af- 
firmed. 

That  the  State  of  Missouri  had  a  right  to  pass 
the  statute,  which  makes  the  record  in  the  offices 
of  that  State  of  a  patent  from  the  United  States 
prima  facie  evidence  of  the  contents  of  that 
patent,  does  not  seem  to  be  doubted.  Indeed, 
It  was  a  very  wise  and  needful  provision,  for 
without  it  the  title  to  large  quantities  of  land, 
which  rested  primarily  in  the  patents  from  the 
United  States,  might  be  very  difficult  to  estab- 
lish by  evidence  of  that  title.  By  this  statute 
parties  were  enabled  to  place  this  evidence  in 
permanent  form  upon  the  records  of  the  coun- 
ties in  which  the  land  was  situated,  at  the  same 
time  giving  notice  to  aU  the  world  of  their 
daim  to  bS^  land.    This  record  of  the  Chou- 


teau patent  being  therefore  authorized  by  a 
valid  law,  we  see  no  reason  why  a  transcript  of 
it  is  not  of  as  much  actual  value,  as  evidence  of 
the  original  paten^as  a  transcript  from  a  aimi* 
lar  record  made  at  Washington  City.  In  each 
instance  the  record  is  but  the  copy  of  the  same 
Instrument,  made  bv  different  x>erBon8,  who 
must  be  supposed  to  be  equally  honest,  equally 
careful,  ana  therefore  equally  accurate  m  the 
record  which  they  made  of  the  original.  If 
there  is  found  to  be  a  variance  in  the  two  copies 
thiis  produced,  it  would  naturally  be  supposed 
that  all  that  is  found  in  either  copy  was  m  the 
original,  and  that  any  important  matter  found 
in  one  copy  which  was  not  found  in  the  other 
was  due  to  an  accidental  omission,  rather  than 
that  it  was  an  accidental  insertion  of  matter 
not  in  the  original  paper.  Counsel  for  defend- 
ant argues  that  it  u  fairly  to  be  inferred  that 
there  was  a  seal  to  the  original  patent,  and  that 
its  record  was  accidentally  omitted,  because 
this  patent,  like  all  oUiers,  contains  in  the  tee- 
Hmonium  the  language  of  the  President,  that  [449' 
"I  have  caused  these  letters  to  be  made  patent, 
and  the  seal  of  the  General  Lajid-Office  to  be 
hereunto  afflbced."  Whatever  force  might  be 
given  to  this  language,  as  evidence,  that  there 
was  a  seal  to  the  original,  is  lost  by  reason  of 
the  failure  to  incorporate  either  one  of  the  tran- 
scripts in  the  recoid  of  the  case  as  it  comes  to 
us. 

The  case  of  MeOarrahan  v.  Mtn,  Co.  Oft 
U.  S.  828  [Bk.  24,  L.  ed.  6851,  so  far  from  sua- 
talninf  the  doctrine  daimea  by  counsel  for 
plaintiffs  in  error,  that  the  Act  of  Congress 
making  certified  copies  from  the  books  of  the 
Commissioner  of  the  General  Land-Office  evi- 
dence equally  with  the  orip:inals  (§  .891,  Rev. 
Stat.)  makes  the  copjrin  this  case,  with  the  seal 
omitted,  conclusive  against  the  record  from  the 
St  Louis  office;  that  case  recognizes  the  fact 
that  there  is  nothing  in  the  Statute,  either  ex- 
press or  implied,  which  forbids  a  party  from 
showing  by  extrinsic  proof,  otherwise  legiti- 
mate, what  the  contents  of  the  lost  original 
reallr  were,  when  it  is  shown  that  the  record 
itself,  or  the  transcript  from  it,  is  not  a  true 
copy;  and  it  further  holds  that  the  party  is  not 
necessarily  deprived  of  his  rights  on  account 
of  the  defective  record  in  the  General  Land- 
Office. 

The  words  "evidence  equany,"  aa  used  in 
the  Act  of  Congress,  were  not  intended  to  mean 
that  in  aU  cases  the  copjr  should  have  the  same 
probative  force  as  the  oririnal  instrument,  bat 
that  it  should  be  regarded  as  of  the  same  class, 
in  the  grades  of  evidence,  as  to  written  and 
parol,  and  primary  and  secondary.  It  could 
not  have  been  intended  to  say  tluit  when  the 
existence  of  the  instrument  is  conceded,  but  a 
question  arises  as  to  some  particular  word  or 
figure,  the  copy  would  be  aa  convincing  aa  the 
original. 

On  the  whole,  we  are  of  opinion  that  the 
prima  fade  case  made  by  the  record  of  the  pa- 
tent in  the  recorder's  office  of  St.  Louis  County 
is  not  overcome  by  what  purporta  to  be  a  copy 
of  the  same  from  the  records  of  the  Genend 
Land-Office  in  Washington,  and  that  thejudff- 
ment  of  the  Suprmne  Omrt  qfMieaouH  must  be 
aMrmiCd. 

Trmeoapj,   Test:  _  _^ 

James  H.  MoKennej,  Otark,  Sup.  Oourt»  XT.  8L 
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GERHANIA  mSTJRANCB  COMPANY  OF 
NEW  ORLEANS,  Flff.  in  Brr.. 

STATE  OF  WISCONSIN. 

(See  8.  a  Beporter'A  eiL  47M97.) 

Buii  hy  State  in  iU  awn  oourU— removable  when— 
federai  quutian  muii  a^ppear  on  the  face<^ 
iJie  record, 

L  Under theAot  of  IflTSasaitbr  a  State  In  one 
of  its  own  oouTtB  can  only  be  removed  to  the  fede- 
ral court  on  the  ground  that  it  is  a  salt  arising 
under  the  OonstiBition  or  laws  of  the  United  States 
or  treaties  made  under  their  authority. 

Z.  In  order  that  a  suit  may  he  removable  for  this 
cause  it  must  appear  on  the  fftoe  of  the  reoord  that 
some  title,  right,  privilemor  immunli/,  on  whioh 
the  recovery  depends,  will  be  defeated  by  one  oon- 
structloQ  of  the  Oonstitutloei  or  a  law  of  the  United 
States,  or  sustained  by  an  opposite  oonstruotion. 

8.  In  an  action  where  the  complaint  discloses  no 
•ooh  case,  and  where  the  only  appearanoe  of  the 
defendant  was  special,  to  object  to  the  service 
of  the  summons,  the  only  question  raised  is  as  to 
the servloa,  and  the  easels  not  removatde. 

[No.  Ma] 
Submitted  Na9.tS,  1886.  Decided  Deo.  IS,  1886, 

rl  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  WiBCon- 
lln.    J^Uvfned, 
The  case  is  stated  by  the  ootut. 
Mr.  T.  W.  Coiahauseii,  for  plaintiff  in 


1474] 


Mr.  H*  W.  Ghy^nowetli,  for  defendant  in 
CRor. 

Mr.  ChitfJwitiu  Watte  delivered  the  opin- 
ion of  the  court : 

This  is  a  wilt  of  eiror  brought  undet  8eo> 
tkm  5  of  the  Act  of  March  8,  1876,  chap. 
ia7, 18  Stat  at  L.  470,  for  the  review  of  an  or- 
der of  the  circuit  court  remanding  a  suit  which 
had  been  entered  in  that  court  as  a  suit  re- 
moved from  a  state  court  The  record  shows 
a  suit  brought  by  the  State  of  Wisconsin,  in 
one  of  its  own  courts,  against  the  Germania 
Insoranoe  Company  of  New  Orleans,  an  insur- 
ance company  incorporated  by  the  State  of 
Louisiana,  and  having  its  orincipal  office  and 
place  of  buBiness  in  New  Orleans,  to  recover 
certain  statutory  penalties  for  doing  business  in 
Wisconsin  without  complying  with  the  laws  of 
that  State  in  reference  to  foreign  insurance 
eompaniea.  Theonly  pnxsess  in  tne  cause  was 
served  December  d9, 1886,  on  L.  D.  Harmon, 
adtiteen  of  Wisconsin,  and  described  in  the 
sheriirs  return  as  "being  then  and  there  an 
•gent  of  the  said  defenduit" 

On  the  12th  of  April,  1886,  the  Insurance 
Oompany  came,  and  entering  "its  special  ap- 
pearance in  the  action,  *  *  *  for  the  purpose 
of  this  motion  only,"  moved  the  court  "to  va- 
cate and  set  aside  the  pretended  service  of 
summons"  as  above  stated,  "and  all  and  every 
proceeding  in  said  action  subsequent  thereto, 
for  want  of  Jurisdiction  and  irregularity  in  said 
pretended  service  of  process."  In  support  of 
this  motion  an  affidavit  of  the  vice  president 
and  of  the  secretary  of  the  Company  was  Hied, 
to  the  effect  that  £Larmon  was  never  the  agent 
of  the  Company,  and  that  the  Company  jiad 
no  agent  in  the  State,  and  had  had  no  agent, 
and  had  not  transacted  insurance  busmcss 
there  for  ten  years  then  last  past  Before  any 
aeHoD  was  had  upon  this  motion,  the  Com- 
pany, on  the  same  18th  of  April,  presented  to 
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the  court  its  petition  f orthe  removal  of  the  suit 
to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Wisconsin,  in  which  is  set 
forth  the  motion  to  set  aside  the  service  of  the 
summons  in  the  action  and  the  special  appear- 
ance of  the  Company  for  the  purposes  of  that 
motion  only,  and  the  grounds  of  the  motion. 
The  petition  then  states  "that  the  suit  arises 
out  of  a  controversy  between  the  parties  in  re- 
gard to  the  operation  and  effect  of  certain  pro- 
visions of  the  laws  of  the  State  of  Wisconsin, 
said  to  be  in  conflict  with  the  Constitution  of 
the  United  States  in  various  particulars,  and 
necessitating  a  construction  thereof,  among 
which  subjects  of  controversy  are  the  follow- 
ing, to  wit: 

^'Whether  the  attempt  of  the  State  to  prevent 
the  Company  from  doing  business  in  the  war 
it  was  done  was  not  in  conflict  with  section  1, 
article  14,  and  with  section  8,  article  1,  of  the 
Constitution;  and, 

"Whether  the  aforesaid  proceedings  in  said 
court,  and  the  attempt  to  proceed  against  your 
petitioner  by  service  of  summons  or  process 
upon  one  not  authorized  to  represent  it,  with- 
out appearance  in  court,  constitute  'due  process 
of  law*  within  the  meaning  of  the  Constitution 
of  the  United  States." 

The  state  court  refused  to  allow  a  removal, 
and  thereupon  the  Company  took  a  copy  of 
the  record  to  the  dicuit  court,  where  proceed- 
ings were  had  on  the  d9th  of  IHaj  in  aooord- 
ance  with  the  following  docket  entry: 

"  The  State  of  Wisconsin 

The  Qermania  Insurance  Com- 
pany of  New  Orleans. 
"And  comes  the  defendant,  specially  appear- 
ing by  Cotzhausen,  Sylvester,  Scheiber  A  1^75] 
Sloan,  for  purposes  of  pending  motion  only,  and 
moves  the  court  for  an  order  docketing  this 
cause,  which  motion  was  granted  ex  parte;  and 
the  defendant,  appearing  specially  for  the  pur- 
poses of  this  pending  motion,  gives  notice  that 
on  the  7th  day  of  June.  A.  D.  1886,  at  the  open- 
ing of  court  on  that  day,  or  as  soon  thereafter 
as  counsel  can  be  beard,"  the  plaintiff  will  be 
required  to  show  cause  "why  the  pending  mo- 
tion to  set  aside  the  pretended  service  of  sum- 
mons and  all  subsequent  proceedings  in  said 
cause  should  not  be  taken  up,  heard  and  con- 
sidered." 

On  the  24th  of  June  the  circuit  court  re- 
manded the  cause;  whereupon,  this  writ  of  er- 
ror was  sued  out 

A  suit  by  a  State  in  one  of  its  own  courts 
cannot  be  removed  to  a  Circuit  Court  of  the 
United  States  under  the  Act  of  1876,  unless  it 
be  a  suit  arising  under  the  Constitution  or  laws 
of  the  United  States  or  treaties  made  under 
their  authority;  Ameo  Y^Kaneae,  111  U.  S. 
449  [Bk.  28,  L.  ed.  482J;  and  a  suit  cannot  be 
said,  to  be  one  arising  under  the  Constitution  or 
laws  of  the  United  States  tmtil  it  has  in  some 
way  been  made  to  appear  on  the  face  of  the 
record  that  "some  titie,  right,  privilege  or  im- 
munity, on  which  Uie  recovery  depends,  will  [470^ 
be  defeated  by  one  construction  of  the  Consti-  ^ 
tution  or  a  law  of  the  United  States,  or  sustained 
by  an  opposite  construction."  Starin  v.  New 
York,  116  U.  S.  257  [29  :  890].  This  record 
shows  no  such  tiling,  for,  as  the  case  now 
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ftands,  the  right  of  recovery  depends  alone  on 
the  question  whether  service  of  summons  has 
teen  made  on  a  person  who  was  at  the  time 
an  agent  of  the  Company  within  the  State  on 
whom  process  might  legally  he  served,  so  as  to 
bind  tne  Company  and  bring  it  within  the 
jurisdiction  of  the  court  This  is  a  mixed 
question  of  law  and  fact;  and  in  no  way  de- 
pendent on  the  construction  of  the  CSnstitution 
or  any  law  of  the  United  States.  If  decided  in 
one  way,  the  suit  will  be  at  an*  end  and  the 
Company  relieved  from  all  necessity  of  appear- 
ing to  aefoKL  If  in  another,  the  Company 
must  appear  or  suffer  the  consequences  of  a  do- 
fault.  As  yet  no  suit  arising  under  ^e  Con- 
stitution or  laws  of  the  IJnit^  States  has  been 
fnvught,  within  the  meaning  of  that  term  as  used 
in  the  statute.  There  is  nothing  in  the  complaint 
which  discloses  any  such  case,  and,  unul  the 
Company  submits  itself  to  the  lurisdiction  of 
the  court  for  the  trial  of  the  suit,  it  cannot  be 
permitted  to  allege  any  new  matter.  All  fur- 
ther proceedings  have  been  stopped  by  the 
Cjompany  on  its  own  motion  until  it  can  be  deter- 
mined whether  any  suit  at  all  has  in  law  been 
begun  so  as  to  require  the  Company  to  appear 
and  defend.  The  case  stands,  therefore,  on  the 
summons,  the  alleged  service,  the  complaint, 
the  special  appearance  of  the  Company  for  the 
purposes  of  its  motion  to  vacate  the  service,  and 
the  petition  for  removal,  which  must  be  limited 
in  its  statements  to  such  as  are  consistent  with 
the  special  appearance  which  has  been  entered. 
No  new  matter  in  the  nature  of  a  defense  to  the 
action  can  be  introduced.  The  only  question 
which  can  be  considered  in  the  case  as  it  now 
stands  is  whether  Harmon,  on  whom  this  process 
was  served,  was  in  fact  an  "authorized  agent" 
The  suit,  therefore,  does  not,  as  yet,  "really 
and  substantially  involve  a  dispute  or  contro- 
versy properly  within  the  Jurisdiction  of  the 
circuit  court,  and  it  was  properly  remanded. 
I7ie  CTdtT  to  that  iffeet  is  consequently  affirmed, 

Pboplb'b  Imbubancb  CoMPA2!rr  of  Nrw  Obt 

LEAKS,  LOUIBXAITA,  I%ff.  in  EtT., 

Statb  of  WiBCoiraiH. 
[No.  ©51.] 

IN  EKHOR  to  the  Circuit  Court  ox* 9he  United 
States  for  the  Eastern  District  of  Wisconsin. 
Affirmed. 

Mr,  Chief  Justiee  Waite  delivered  the  opin- 
ion of  the  court: 

The  material  facts  in  this  case  are  sabstan- 
tially  like  those  in  Qermania  Insurance  €h.  v. 
Wiscansiny  Just  decided,  and  the  questions  for 
determination  are  the  same.  The  order  re- 
manding the  suit  is  affirmed  on  that  authority. 


JOHN  HAL8TED,  P(f.  in  Err., 

9. 

SARAH  A.  BUSTER  ahd  MARY  A. 
McGEE. 

C9ee  &  a  Beporter's  ed.  841-818.) 

Jurisdieiion-~dependeni  on  eitisenthip'^ii$y  qf 

plainHtf  to  snowjiirisdietian^'amendmeni, 
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1.  Where  In  the  olrcuJt  court  JutigTuetit  waa  for 
the  dcfi-ndflDte  Id  a.  case  wb^n*  tbe  Juriadiction  de- 
pended Oil  oltizeioflblp,  and  the  plaintiff  bfou^fbtthe 
osm  to  thlfi  court,  &Dd  the  ottixenshtp  on  whloh  tha 
lurifldJctlon  depended  do^  not  appear  In  the  reoortl, 
tb(;  Jadxrnent  wIU  be  rereraed,  but  at  the  oosts  of 
tile  pliilurJfr  in  error;  it  bolni;  his  fault  that  thecit^ 
la-tL-iliip  of  the  parties  ^m  not  fib  own. 

2.  If  the  oiti&^Dflhip  of  the  parties  waa  sueh  ma  to 
give  Jurisdiction, It  will  h^.  competent  for  the  oouit 
helow  to  oUow  the  n^K.^eaaari'  amendment. 

[Ho.  59J 
Arffued  JVcm?.  ^S,  ISS8.     Decided  Bee.  13,  Ism, 

FT  ERROR  to  the  District  Court  of  the  United 
States  for  the  District  of  West  Vh^ola.   B^ 
versed. 
The  case  is  sufladently  stated  l^  the  court 
Mr,  Ak  Barlew,  for  plaintiff  in  error. 
Messrs,  J.  F.  Brown  and  W.  MoUohan,  for 
defendants  in  error. 

Mr,  Ohitf  Justice  Waite  delivered  the  opin-    (3421 
ion  of  the  court. 

This  record  does  not  show  that  the  circuit 
court  had  Jurisdiction  of  the  suit,  whidi  de- 
pends alone  on  the  citizenship  of  the  parties. 
In  the  declaration  it  is  stated  that  Halsted,  the 
plaintiff,  is  a  citizen  of  New  York,  hut  nothing 
IS  said  of  the  citizenship  of  the  defendants. 
Neither  is  there  anything  in  the  rest  of  the  rec- 
ord to  show  what  their  citizenship  actually  was. 
For  this  reason  the  judgment  is  reversed,  hut 
as  the  fault  rests  alone  on  the  plaintiff,  whose 
du^  it  was,  in  bringing  the  suit,  to  niake  the 
junsdiction  appear,  the  reversal  will  be  at  his 
cost  in  this  court.  Hancock  v.  Eolbrook,  112  U. 
S.  229  rBk.  28,  L.  ed.  7141.  If  the  citizenship 
of  the  defendants  was,  in  fact,  such  at  the  com- 
mencement of  the  suit  as  to  give  thedronit 
court  jurisdiction,  it  will  be  in  the  power  of 
that  court,  when  the  case  gets  back,  to  allow  the 
necessary  amendment  to  be  made  and  then  pro- 
ceed to  triaL  This  whole  subject  was  recently 
considered  at  the  present  term  in  Oontinental 
Life  Insurance  Ch.  v.  Bhoads  [ante,  3S0,1  andit 
is  only  necessary  to  refer  now  to  the  opinion  in  [3481 
that  case  and  the  authorities  there  cited  for  the 
reasons  of  this  Judgment. 

Beeersed,  at  &e  cost  of  the  plainHf  in  error. 


T.  P.  WINCHESTER,  Trustee;  W.  S.  8TA- 
LEY;  S.  B.  MoHENRY,  Receiver  of  the 
Assets  of  the  Bank  of  Wbst  Tbnitbsseb:  141SO] 
THE  HERNANDO  INSURANCE  COM- 
PANY: BEN  MAY;  S.  S.  JOBB,  Admr.  of 
S.  M.  JoBB,  Deceased;  and  TAYLOR,  JOY 
&  COMPANY  for  Use  of  W.  P.  Tatlob, 
IHffk,  in  Err., 

9, 

J.  B.  HEISKELL  bt  al. 

C9ee  &  a  Beporter'B  ed.  4B(Mfi8.> 

Sanbruptejt—iohen  assignee  is  bound  byf 
ings  m  §tate  court  aiffeeUng 
tim. 

Pendlntf  an  aotion  In  a  state  court  Involving  the 
title  to  oertaln  lands,  the  defendant  made  an  aariirn- 
ment  In  bankruptov,  and  the  asBfirnee  was  made  a 
par^  to  the  prooeedings.  The  defendant's  title  was 
estaoliBhed  and  a  lien  declared  in  favor  of  his  at- 
torneys for  their  fees,  of  which  an  account  was 
taken  in  ehancevy  and  for  which  the  propertgr  was 
sold  to  them. 

11«  U«  & 
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Jbi  a  SQD0BQfQl0Bw  IMQOD  DVOQCIlt  ID  A 

toeofovoelliellen  of  a  trart  deed,  exeonted  lij  «Im 
deCtedant  peodiiiff  nid  prooeedlnfL  it  is  ImU  : 
LTbali^  stele  court  had  jurisdlotlOQ  to  declare 
and  enforoe  said  Uen  for  fees,  notwitstandloir  the 
prooeedings  in  tMmknmtoy, 
JLl%at  tbe  aaslffnee  was  Dound  bj  the  prooeedings 
in  the  stete  court,  be  haTloff  anieared  andUtigated 
Us  rights  there. 
Si  That  the  immunity  claimed  hj  irtaintiiTii  in  error 
under  section  711  B.   8.,  conferring  upon  the 
eourti  of  the  United  Stetes  exclusive  jurbdlotion 
in  hankruptoy  proceedings,  from  the  operation 
of  tbe  decree  of  the  court  below,  giyes  this  court 
imisdiotlon  of  this wrltof  error. 
<  That  the  question  here  is  not  whether  the  decree 
in  the  former  proceedings  binds  the  phdntlfli  in 
enor,  but  whether  the  state  court  had  iurlsdlo- 
tion  to  bind  the  parties  and  those  whom  thej  rep- 


[No.  1148.] 
BOmUMIho.  t9, 1886.  DeoidedDeo.  IS,  1886. 

rr  ERROR  to  theSupvemeCkniTt  of  the  Stete 
of  Tenhessee. 

On  motion  to  dismiBS  jirith  which  is  united  a 
motion  to  affirm  mider  Role  6,  daiue  6.  4f' 
firmtd. 

The  history  and  facto  of  the  ease  soffldently 
appear  in  the  opinion  of  the  conrt. 

Meun.  ^^mej  Cimft*  T.  B«  Tvrley  and 
L.  W.  Humes,  for  def endanta  in  enor,  in 
sopport  of  motions. 

%*.  B.  M.  Estes.  for  plaintiffs  in  error, 
etmtra: 

Let  it  be  assumed  that  the  defendanto  are 
senior  mortgagees  or  incumbrancers,  and  that 
the  plaintifb  are  Junior  mortgagees.  Can  it  be 
douoted  that  a  junior  mortgagee,  who  is  not  a 
party  to  the  proceedings  under  which  the  senior 
incumbrancer  forecloses  bis  lien  and  obtains 
title,  can,  if  such  proceedings  are  yoid,  attack 
the  title  set  up  thereunder,  and  have  it  declued 
Toid,  or  maintein  his  ejectment  suit  in  equity 
to  recover  the  property? 

Jonsi  V.  Barry,  lOTerg.  59;  AlmonvY.  Ekki, 
8  Head,  89;  Kerr  v.  Kerr,  8  Lea,  228. 

A  sale  made  under  foreclosure  of  a  senior 
mortga^  is  wholly  inoperative  as  to  the  righto 
of  a  junior  mortgagee  who  was  not  a  party  to 
the  suit. 

Vdnderkemp  y.  Shdton,  11  Paige,  28;  Brain- 
^rd  V.  Cooper,  10  N.  Y.  856;  1  Jones,  Mort.  §  782. 

The  plaintiffs  in  error  were  not  parties  to  or 
bound  by  the  proceedings  and  decree  of  the 
stete  court. 

Freem.  Jndg.  g  156;  Btnv  ▼.  HdrrU,  18  Lea, 
86.44. 

The  Chancery  Court  of  Shelby  County  had  no 
Jurisdiction  to  ascertain  and  liquidate  the  lien 
of  the  defendanto,  because  of  tbe  bankruptcy  of 
Townsend  and  the  proceedings  in  the  Umted 
Stetes  District  Court 

Sec.  711,  R  8.  See  also  OlaMnY,  Bmueman, 
98  U.  S.  130  (Bk.  28,  L.  ed.  888);  Memory  y. 
La  SoeUU  etc.  95  U.  S.  58  (24: 870). 

The  record  shows  tliat  the  land  was  conveyed 
and  deUvered  to  the  assignee  and  that  it  re- 
mained in  his  actual  possession  until  after  the 
defendanto  had  obtamed  their  decree  vesting 
title  in  them. 

Townsend  was  adjudicated  a  bankrupt  more 
than  a  vear  before  the  Supreme  Court  of  Ten- 
nessee aeclared  the  Uen  in  favor  of  the  defend- 
ants. When  the  lien  is  declared  the  attorney 
and  client  first  assume  anta^nistic  relations, 
and  when  the  parties  are  tuijuru  such  declara- 
U9  D.S. 


tkm  of  Hen  is  sfanply  the  bMia  of  a  loit  which 
the  attorney  must  institato  to  enforce. 

PBrkin$  V.  PiBrkinB,  9  Heisk.  97;  Brawn  v. 
Bkfeif,  8  Tenn.  Ch.  618:  JSTutU  v.  MeClanahan, 
IHeisk.  504;  QuildY.  Borner,  7 Bazt.  266. 

If  the  Jurisdiction  of  the  stete  court  was  in- 
terdicted by  the  siMUte,  no  consent  or  act  of  the 
assignee  could  give  it. 

SecFreem.  Jodg.  g  20;  Biekt  t.  Baieh,  10 
lows,  880:  Moar€  v.  mu,  18  Mich.  77;  Fleiieh- 
man  v.  WalkiTjJii  Dl.  818;  Affee  t.  Dement,  1 
Humph.  882;  WhiU  v.  Buchanan.  6  Cold.  88; 
Ferris  t.  JFM,  2  Tenn.  Ch.  147, 150. 

Mr.ChUf  JfuHee  Watte  ddiverad  theopfai- 
ion  of  tiie  court: 

The  facto  disclosed  by  the  record  are  in  brief 
as  follows: 

On  the  16th  of  February.  1869.  Annie  L. 
Jones  and  others,  the  widow  and  heirs  at  law 
of  William  B.  Jones,  deceased,  filed  their  bill 
in  the  Chancery  Court  of  Shelby  County,  Ten- 
nessee, against  D.  H.  Townsend,  to  set  adfde  and 
cancel  a  sheriff's  deed  purporting  to  convey 
certain  lands  to  him,  and  to  be  quieted  in  theur 
title  to  the  proper^.  The  defendants  in  error, 
Heiskell,  Scott  &  Heiskell,  were  employed  by 
Townsend  to  defend  this  suit,  which  they  did 
successfully,  and  at  the  December  Term,  1876, 
obtained  a  decree  of  the  supreme  court  of  the 
Stete  esteblishing  his  title  to  the  property.  On 
the  18th  of  June,  1875,  while  this  suit  was  pend- 
ing, Townsend  conveyed  tbe  land  in  dispute  to 
Gm>r^  W.  Winchester,  in  trust  to  secure 
oertam  debte  owing  bv  him,  and  for  which  Ben. 
May  was  bound  as  indorser.  On  the  80th  of 
November,  1875,  Townsend  filed  his  petition  in 
bankruptcy,  and  on  the  12th  of  January,  1876, 
T.  P.  Winchester  was  duly  appointed  his  as- 
siniee. 

in  tiie  decree  of  the  supreme  court  esteblish- 
ing the  titie  of  Townsend  to  the  land  appears 
the  following: 

"And  it  being  suggested  to  the  court  that, 
pending  the  proceeding  in  this  court,  the  tiUe  of 
the  said  Townsend  has  been  assigned  to  Thomas 
P.  Winchester,  assignee  in  ba&ruptcy,  it  is, 
with  tbe  consent  of  the  said  Townsend  by  his 
counsel,  ordered  that  the  said  Winchester  be 
made  a  party  to  this  decree,  and  by  consent, 
this  cause  is  remanded  to  the  Chancery  Court 
of  Shelly  County  to  take  *  •  •  an  account 
and  make  report  of  the  reasonable  counsel  fee 
of  the  counsel,  Heiskell,  Scott  &  Heiskell,  for 
which  a  lien  is  hereby  declared  on  the  premises 
in  controversy,  the  said  Winchester  asking  that 
the  account  be  taken  below." 

Under  this  order  the  cause  was  remanded,  the 
account  teken  in  the  chancery  court,  the  amount 
due  ascerteined,  the  lien  declared,  and  the  prop- 
erty sold  to  Heiskell,  Scott  &  Heiskell  for  ito 
satisfaction. 

On  the  12th  of  February,  1880,  the  present 
appellanto  filed  this  bill  in  the  Chancery  Court 
of  Shelby  County  against  Heiskell,  Scott  & 
Heiskell,  to  enforce  the  lien  of  the  deed  of  trust 
executed  by  Townsend  to  Oeor^  W.  Win- 
chester, trustee,  claiming  that  their  titie  under 
this  deed  is  superior  to  that  of  the  def  endante 
under  their  purchase  at  the  sale  which  had  been 
ordered  in  the  former  case.  Li  their  bill  they 
allege  that  they  are  not  bound  by  the  decree  in 
the  original  suit,  because  "  neither  they  nor  the 
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interest  in  said  land  that  they  represented  were 
before  the  court  when  said  decree  was  pro- 
nounced, and  they  had  no  representative 
before  said  court.  The  suit  was  not  reviyed  or 
reinstated  in  their  names  or  in  the  name  of  the 
trustee  after  Townsend's  bankruptcy  and  the 
assignment  of  his  assets  in  bankruptcy."  This 
is  the  substance  of  the  allegations'of  the  bill  on 
this  branch  of  the  case.  The  hearing  was  origin- 
ally had  before  a  commission  «f  referees  ap- 
pomted  under  a  Statute  of  Tennessee,  and  m 
their  report  it  is  said,  among  other  things: 
"  This  proceeding  in  the  chancery  court,  on  the 
reference  as  to  the  amount  of  the  fee,  etc. ,  is  not 

[45S1  such  a  matter  in  bankruptcy  as  is  contemplated 
by  section  711  of  the  Revised  Statutes  of  the 
United  States,  1874,  especially  under  the  cir- 
cumstances of  this  case."  The  report  of  the  ref- 
erees was  confirmed  by  the  supreme  court.  In 
its  first  decision  no  reference  was  made  to  the 
question  of  the  jurisdiction  of  the  state  coiut 
in  the  original  suit  to  adjudicate  as  to  the  lien 
for  fees,  in  yiew  of  the  proyisions  of  section  711 
of  the  Revised  Statutes;  but,  on  a  petition  for 
rehearing  and  a  suggestion  of  this  omission, 
the  decree  was  modined  as  follows. 

"The  court  being  of  the  opinion  that  this 
court  had  jurisdiction  in  the  case  of  Annis  L. 
Jones  y.  D.  R.  Tauonsend,  mentioned  and  set 
forth  in  the  record,  to  declare  the  attorneys' 
lien  in  favor  of  the  defendants  in  this  case  on 
the  tract  of  land  described  in  the  pleadings,  and 
that  the  Chancery  Court  of  Shelby  County, 
Tenn.,  had  jurisdiction  to  enforce  ^d  Hen  on 
said  property  hj  the  proceedings,  decrees,  and 
sale,  as  shown  m  the  record,  notwithstanding 
the  bankruptcy  of  D.  H.  Townsend  and  the 
bankrupt  proceedings  in  the  District  Court  of 
the  United  States  for  the  Western  District  of 
Tennessee,  as  shown  in  the  record,  and  notwith- 
standing the  proyisions  of  the  711th  section  of 
the  Revised  Statutes  of  the  United  States,  and 
notwithstanding  the  provisions  of  the  sections  of 
said  Revised  Statutes  embraced  in  Titie  61, 
'Bankruptcy,'  the  court  adjudges  that  the 
authority  exercised  by  the  state  courts  in  said 
proceedinfrg  is  not  repugnant  to  the  said  laws 
of  the  Umted  States.  In  construing  said  laws 
of  the  United  States,  the  court  is  of  the  opinion 
that,  under  the  circumstances  of  the  case  as 
shown  by  the  record,  the  said  state  courts  had 
the  iurisdiction  to  declare  and  enforce  said  liens 
on  the  land  in  question;  and  that  under  the  said 
proceedings  the  defendants  acquired  a  good 
and  valid  titie  to  the  land  in  controversy,  and 
that  the  title  is  not  and  was  not  void  and  a  cloud 
on  the  complainants'  riffht  and  titie,  and  the 
court  doth  so  order  and  decree." 

Upon  ti.^s  state  of  facts  the  appellees  have 
moved:  (1)  to  dismiss  the  writ  of  error  for  want 
of  jurisdiction;  or  (2)  to  affirm  under  Rule  6, 
clause  5. 

[453]  One  of  the  questions  presented  by  the  bill  was 
as  to  the  binding  effect  of  tlie  decree  in  the 
original  case  upon  the  complainants  in  this  suit. 
Objection  was  not  made  in  the  pleadings  to  the 
jurisdiction  of  the  court  over  the  subject-matter 
of  the  action  on  account  of  the  exclusive  juris- 
diction of  the  courts  of  the  United  States,  under 
section  711  of  the  Revised  Statutes,  "of  all 
matters  and  proceedings  in  bankruptcy,"  but  it 
clearly  was  at  the  triafbefore  the  referees,  and 
it  was  dixectiy  presented  to  and  decided  by  the 
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supreme  court  An  immunity  was  claimed  by 
the  appellants  under  this  statute  from  the  oper- 
ation of  the  decree  of  the  state  court  on  their 
rights,  because  that  statute  made  the  jurisdic- 
tion 01  the  courts  of  the  United  States  exclusive 
in  such  cases.  We  thus  have  jurisdiction,  but 
as  the  decision  of  the  state  court  upon  this 
question  was  clearly  right,  we  do  not  care  to 
hear  further  arsniment  The  assignee  in  bank- 
ruptcy appeared  in  the  state  court  and  litigated 
his  rights  there.  This  he  had  authori^  to  do, 
and  the  Judgment  in  such  an  action  is  mndinff- 
on  him.  This  we  have  many  times  decided. 
Mays  Y.Fritton,  20  Wall.  414  [87  U.  S.  bk.  22, 
L.  ed.  889] ;  Doe  v.  Childress,  21  Wan.  642, 647 
'88  U.  S.  2&:  649, 5511;  BcaU y.KeOy,  22  Wall.57 
'89  U.  S.  22:  7291;  Eyst^r  v.  Qaff^l  U.  S.  521 
,28: 408]; 5i*fSin* v. Bigehw^  U.  S.  182 [23: 
6431; /«wnd  V.  McOaarUr,  94  U.  S.787[24: 137]; 
MeHenry  v.  La  SodHS  Fnmeaiss,  95  U.  S.  6S 

E:  8701;  Bonis  v.  Friedlandar,  104  U.  S.  570 
:  818J.    The  question  here  is  not  whether 
decree  thus  rendered  binds  these  appellants, 
but  whether  the  state  court  had  Iurisdiction  so 
as  to  bind  those  who  were  parties  to  the  suit, 
and  those  whom  the  parties  m  law  represented. 
The  motion  to  dlsmisB  is  denied,  and  that  to 
affirm  granted. 
Affmned, 
Tnieoopy.   Test; 

Jamas  H.  MoKeuiey,  C9erk  Su]>.  Oourt,  U.  & 

Samb  Cabb.  On  petition  for  rehearing. 

aubmittddJan.B5,1887.  Decided  Jan.  SI,  18S7^ 

Mr.OhitfJtutieeWmSte  delivered  the  opin- 
ion of  the  oourt. 

I%is  petition  is  denied,  but  inasmuch  as  the 
petitioners  think  that  the  points  on  which  they 
relied  for  a  reversal  of  the  judgment  were  not 
clearly  understood,  we  will  restate- what  was  de- 
cided. 

1.  We  held  that,  as  the  suit  of  Tmonsend  v. 
Jones  was  pending  when  Townsend  filed  his 
petition  in  bankruptcy,  and  when  he  made  his 
assignment  to  Winchester,  the  assignee,  Win- 
chester, as  such  assignee,  had  the  right  to  ap- 
pear in  that  suit  and  have  the  amount  du» 
Heiskell,  Soott  &  Heiskell  determined.  It  may 
be  that,  aocordmg  to  the  practice  in  Tennessee, 
if  he  had  not  appeared,  Heiskell,  Scott  &  Heis- 
kell would  have  been  compelled  to  bring  anew 
suit  to  have  the  amount  of  their  lien  ascertained; 
but  as  he  did  appear  and  did  ask  to  have  the 
matter  adjudicated  in  that  stiit,  he  was  bound 
by  what  was  done.  As  the  eourt  had  dedared 
the  lien,  it  was  within  its  liuisdiction  to  as- 
certain, with  the  consent  of  all  the  parties,  the 
amount  that  was  due  under  the  lien  and  make 

those  who  were  parties  to  that  suit.  About 
this  we  have  no  doubt. 

2.  We  said:  "The  question  here  Is,  not 
whether  that  decree  thus  rendered  binds  these 
appellants  ^plaintiffs  in  error),  but  whether  the 
state  court  had  jurisdiction  so  as  to  bind  those 
who  were  parties  to  the  suit,  and  those  whom 
the  parties  in  law  represented."  The  assignee 
havmg  voluntarily  made  himself  a  party  to  the 
suit,  and  the  court  havhig  at  his  request  settied 
the  amount  of  tiie  lien,  he  was  bound  by  what 
was  done,  and  so  were  all  whom  he  in  law  rep- 
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reaeoted  in  the  lltigatioii.  That  certainly  in- 
cludes the  general  crediton  of  the  bankrupt, 
but  whether  it  does  those  claiming  under  the 
trust  deed  from  Townsend,  before  his  bank- 
ruptcy, to  George  W.  Winchester,  trustee,  we 
dia  not  then  and  do  not  now  decide. 
Ttiieoopj.   Test: 

James  H.  MoKeoney,  Clerk,  Sup.  Ooiirt«  U.  8. 


EDWARD  D.  DONNELLY  ahd  JOHN  F. 
CULLINANE,  Ezrs.  of  Patbick  Ouixi- 
VAHB,  Deceased,  AppU,, 
t. 
DISTRICT  OP  COLUMBIA. 

(Bee  8.  a  Beporter'S  ed.  aSMIiL) 

Oofum  of  aetUm, 

1.  A  creditor  who  xeoelTes  the  obligation  of  his 
debtor  for  his  debt,  and  seUs  suoh  obligation  for 
leas  than  its  nominal  value,  cannot  sue  on  the  orig- 
inal debt  to  reoover  the  difTerenoe. 

2.  iMmeu  V.  DigVrUAQf  GMumbCo,  Bk.  28,  followed. 

Pfi).   67.] 
8ubmtiedN<n.l9,1886.   Bedded  Dec  13^1886, 

APPEAL  from  the  Court  of  Claims.  Affirmed, 
The  following  is  the  statement  of  the  case 
hf  Mr,  OhUf  Justice  Drake  of  the  Court  of 
Ciaims: 

The  claimant  had  four  contracts  with  the 
board  of  public  works  of  the  District  of  Co- 
lumbia for  the  improvement  of  streets,  under 
which  he  did  a  large  amount  of  work.  In  re- 
gard to  one  piece  of  that  work,  the  macadamiz- 
mg  of  4^  Street  S.  W. ,  a  controversy  arose  be- 
tween him  and  Uie  board,  which  delayed  the 
Bettlement  between  them  of  a  final  balance  due 
hun  on  account  of  all  the  work  done  under  the 
four  contracts.  After  considerable  negotiation 
the  following  agreement  was  arrived  at,  and 
dgued  and  sealed  by  the  claimant  and  aU  the 
members  of  the  board  : 

Whereas,  difPerences  have  existed  between 
the  Board  of  Public  Works  of  the  District  of 
Columbia  and  Patrick  Cullinane,  in  reference 
to  the  contract  of  said  Cullinane,  for  improv- 
ing Foor-and-a-Half  Street,  in  the  City  of  wash- 
ii^ton,  it  is  agreed  to  adjust  the  same  by  de- 
ducting from  the  total  amount  due  said  CuUi- 
oaDe  the  sum  of  fifteen  thousand  dollars  in  con- 
nouence  of  the  character  of  the  work,  in  the 
Judgment  of  the  board,  and  the  amount  equi- 
tablv  chargeable  against  the  Metropolitan  KaO- 
luad  Company,  wmch  said  amount  is  to  be  here- 
ifter  flxea  between  said  board  and  said  com- 
panv;  bonds  to  be  issued  to  said  CulUnaue  for 
the  balance  due  him. 

Witness  our  hands  and  seals  this  thirteenth 
day  of  September,  A.  D .  eighteen  hundred  and 
wreuty-three. 

Patrick  Culukahb    [seal. 

H.  D.  CooKB  [seal.' 

Alvx.  R  Shsphssd   [seal. 

Jambs  A.  Maobudbb  [seal. 

AxK>LF  CLTTse  [seal. 

H.  A.  WiLLABD  r8eal._, 

In  pursuance  of  this  agreement  bonds  of  the 

Dimct  of  Columbia  to  the  amount  of  $118,950 

We  delivaed  to  and  accepted  by  the  daimant, 

mu.s. 


which  he  hypothecated  in  part,  and  sold  In 
part,  at  mudb  below  their  par  value. 

He  now  sues  to  recover  $68,000,  which  he 
alleges  he  lost  bv  the  depreciation  of  the  bonds; 
and  in  order  to  lay  a  foundation  for  a  recovery, 
he  avers  that  the  above  writing  did  not  fully 
express  the  actual  agreement  arrived  at  between 
him  and  the  board  ;  and  he  invokes  the  equi- 
table jurisdiction  vested  in  this  court  in  cases 
against  the  District,  to  reform  that  writing,  so 
as  to  make  it  express  that  actual  aereement 
His  averment  is  that  there  was  omitted,  by  mis- 
take, therefrom  a  stipulation  which  was  agreed 
upon,  that  the  bonds  ffiven  to  him  in  pursuance 
of  that  agreement  "  &ould  be  at  par,  or  equiv- 
alent to  cash,  and  if  not,  they  (the  boara  of 
public  works)  would  pay  in  cash  the  difference 
between  the  actual  value  and  their  face  value." 

Mr,  V.  B.  Edwards,  for  appellants. 

Mr,  Wnu  A.  Mavryt  Asst,  Atty-Oen,,  for 
appellee. 

Mr,  Ghiff  Justice  Waite  delivered  the  opin- 
ion of  the  court : 

The  judgment  in  this  case  is  afilrmed  on  the 
authonty  of  Looneyr,  District  of  Columbia,  118 
U.  S.  258  [Bk.  28,  L.  ed.  9741.  It  having  been 
found  as  a  fact  by  the  court  below  that  no  mis- 
take had  been  made  in  reducing  the  contract  to 
writing,  no  questions  are  presented  in  this  court 
on  that  branch  of  the  case. 

Affirmed. 
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CLEVELAND,  COLUMBUS,   CINCINNA-     [454] 
TI  AND  INDIANAPOLIS  RAILROAD 
COMPANY,  Pfff,  in  Err., 

V, 

D.  W.  McCLUNG. 

(Bee  8.  C.  Beporter's  ed.  45Me4.) 

Freight,  due  carrier  on  dutiable  goods  paid  to 
d^iy  eoUector—coUeetor,  not  liable  at  suit  of 
eovrrisT— notice-— suit  remoeable—autharities 
distinguished. 

h  TJruier  siectaon  10  of  tb©  Act  of  Juno  10, 1880, 
proTidlng  fiTthf?  rreaervation  of  carrlert^  lions  for 
fc-v  iKlit  on  tin  Lin  tile  gooM  ci«li\'e/red  to  customs  offt- 
cr  rs.  It  If!  not  tho  duty  of  a  collector  to  coUoefcor  re- 
OGlFfi  aucib  f  relffht  for  thfl  lion  holder. 

a*  A  ooUect*>r  of  cu^t4Jtns  is  n*  it  chargeable,  at  the 
suit  of  a  carrier,  for  f rolgbt  pAid  tohisk  deputy,  un- 
Ic-^  it  flprM:'ars  tljflt  In  reeoivtug  aucb  ft«lght  the 
dep']^  acted  under  bis  authorirv. 

a.  An  twtion  10  t^harge  tbci  ciollftotor  with  frelfflit 
ttnm  paid  tiO  hlfl  deputy  dlfTer^  from  an  Aetion  for 
djisTrnKftfl  for  a  failure  to  givo  Uie  not  let?  r^Mjuiredby 
Ws^'  ^nnuri\  It  umouatB  to  a  waiver  of  the  notioe, 
a  !  ration  of  tiie  action  of  the  deputy  in  re- 

o  freight. 

±,  >atj[i  iiu  aLlina  axalnst  a  coUeetor,  when 
brought  in  a  state  oourt,  Is  removable  under  section 
648  B.& 

[No.   45.] 

Argued  Not,  IB,  1886,    Decided  Dec,  IS,  1886. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Ohia 
Affirmed. 
'The  facts  are  stated  in  the  opinion. 
Messrs.  S.  H.  Holdingr,  B.  W.  Kittredge  and 
Bamsey,  Maxwell  db  Matthews,  for  plaintiff  in 
error: 
The  deputy  collector  acting  as  casihier  was, 
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by  Yirtue  of  his  podtion  and  oontiDooiis  action 
fai  the  premises,  the  agent  of  the  defendant, 
who  was  responsible  for  his  conduct  and,  un- 
der the  drcumstances  disclosed,  estopped  to 
deny  his  agency. 

Sees,  mo,  2632,  8148,  R  8.  See  also  2>^ 
nan  ▼.  8hidd$,  61  Tex.  822;  Badffer  ▼.  GtMerm, 
111  U.  S.  734  (Bk.  28,  L.  ed.  681);  Ogden  ▼. 
Moxwdl,  8B]atchf.319;  MelntyreY.  Trumbutt, 
7  Johns.  86. 

The  duty  to  withhold  the  delivery  of  the 
goods  until  the  freight  was  paid,  which  under 
ttie  decision  pf  Mas(m  v.  Feanon,  9  How.  259, 
(60  U.  S.  bk.  18,  L.  ed.  180),  is  an  absolute  duty, 
is  one  which  devolved  upon  the  collector  oA- 
cMlj,  and  which  he  had  the  rig^t  to  perform 
by  his  deputy. 

The  question  whether  the  act  of  the  deputy, 
regarding  him  as  an  agent,  was  within  the  scope 
of  nis  authority  was  determined  by  the  course 
and  manner  in  which  he  was  accustomed  to 
conduct  his  prindpal's  business. 

Ma/rtin  v.  WM,  110  U.  8. 7  (Bk.  28,  L.  ed.  49). 

The  performance  of  his  duties  in  respect  to 
numerous  traDsactions  in  a  particular  manner, 
for  a  period  of  six  months,  snould  conclusivelv 
establish  a  course  of  business  sanctioned  bv  his 
principal,  and  for  which  his  principal  should  be 
neld  responsible. 

Meurt.  Benjamin  Butterworth  and 
Ohaning  Bieha/rda,  for  defendimt  in  error. 

Mr.  (7<AKf<7tM<fb0  Watte  delivered  the  opin- 
ion of  the  court : 

This  case  presents  the  following  facts:  D.  W. 
McClunff  held  the  office  of  Collector  of  Cus- 
toms ana  Surveyor  of  the  Port  of  the  City  of 
Cincinnati,  under  the  laws  of  the  United  States, 
and  J.  L.  Wartman  was  employed  by  him, 
with  the  approval  of  the  Secretary  of  the  Treas- 
ury, as  deputy  collector  of  customs.  As  such, 
deputy  Wartman  acted  as  the  cashier  of  the 
collector.  Section  10  of  the  Act  of  June  10, 
1880,  chap.  190.  21  Stat  at  L.  176,  isasfoUows: 

"That  whenever  the  ^rop^  officer  of  the 
customs  shall  be  dulv  notified  in  writing  of  the 
existence  of  a  lien  for  freight  upon  imported 
goods,  wares  or  merchandise  in  his  custody,  he 
shall,  before  delivering  such  •  *  *  merchan- 
dise to  the  importer,  owner  or  consignee  there- 
of,  give  reasonable  notice  to  the  party  or  parties 
claiming  the  lien;  and  the  possession  by  the  of- 
fleers  of  customs  shall  not  affect  the  discharge 
1456]  of  b-uch  lien,  under  such  regulations  as  the  S^ 
retary  of  the  Treasury  may  prescribe;  and  such 
officer  may  refuse  the  deliveiy  of  such  mer- 
chandise from  any  public  or  bonded  warehouse 
or  other  place  in  which  the  same  shaU  be  depos- 
ited, until  proof  to  his  satisfaction  shall  be  pro- 
duced that  the  freight  thereon  had  been  paid 
or  secured;  but  the  rights  of  the  United  States 
shall  not  be  ptejudiced  thereby,  nor  shall  the 
United  States  or  its  officers  be  in  any  manner 
liable  for  losses  consequent  upon  sudi  refusal 
to  deliver.  If  merchandise  so  subject  to  a  lien, 
regarding  which  notice  has  been  filed,  shall  be 
forfeited  to  the  United  States  and  sold,  the 
freight  due  thereon  shall  be  paid  from  the  pro- 
ceeds of  such  sale  in  the  same  manner  as  other 
charges  and  expenses  authorized  by  law  to  be 
paid  therefrom  are  paid."  This  is  part  of  "An 
Act  to  Amend  the  Statutes  in  Relation  to  Im- 
mediate Transportation  of  Dutiable  Qoods." 


The  Cleveland,  Columbus,  dndnnali  and 
IndianapoUs  Railroad  Company  was  a  common 
carrier,  and  as  such  designs^  lyy  the  Secretary 
of  the  Treasury  for  the  purpose  of  receiving 
and  transporting  dutiable  goods  from  the  port 
of  arrival  to  the  port  of  destination  under  this 
Act  of  Congress.  As  such  carrier,  so  designated, 
this  Company  carried  to  Cincinnati  lam  quan- 
tities of  dutiable  goods,  the  freight  ana  charges 
upon  which  amounted  in  the  aggregate  to 
(8,477.60,  andplaced  them  in  the  cusUxLy  and 
control  of  McClung  as  collector  of  customs  and 
surveyor  of  the  port,  and,  as  is  claimed,  notified 
him  m  writing  of  its  lien  as  carrier  for  such 
freight  and  charges.  Wartman,  as  deputy  col- 
lector, had  charge,  under  Mc(}lung,  of  the 
collection  of  customs  payable  at  the  Port  of  Cin- 
cinnati, and  of  thedehvery  of  imported  mer- 
chandise to  the  consignees  {hereof .  He  received 
the  freight  and  charges  due  the  Company  from 
the  consignees  of  these  goods  at  the  same  time 
that  he  received  the  duties,  and  delivered  the 
goods  to  the  consignees  without  notifying  the 
Company.  The  charges  were  never  paid  by 
him  either  to  the  Company  or  to  McClung. 

Such  being  the  conceded  facts,  this  suit 
was  brought  against  McClunff  in  the  Super- 
ior Court  of  Cinchinati.  In  tiie  petition  it  is 
averred  that  McClung  was  collector,  etc.;  that 
the  Railroad  Company  had  carried  and  delivered 
the  goods  to  him  under  the  Act,  charged  with 
a  lien  thereon  for  freight,  of  which  due  noUee 
was  given  to  him  in  writing,  as  provided  in  the 
Act;  and  "thatitbecameanawastheduty  of  the 
defendant,  as  such  officer,  to  refuse  to  deliver 
the  said  goods  and  merchandise  unto  su<^ 
freight  thereon  had  been  paid  to  the  common 
earner."  It  is  then  averred  that  the  consignees 
paid  the  charges  due  the  Company  to  the  de- 
fendant, "  and  the  defendant  then  and  there  re- 
ceived "  the  same  "  for  the  account  and  benefit 
of  the  said  •  •  *  Company,  and  the  defendant 
then  and  thereupon  caused  the  said  goods  and 
merchandise  to  be  ddivered  to  the  consignees, 
*  *  *  without  notice  to  theRailroad  Company, 
whereby  its  lien  for  said  freight  was  lostr  and 
that  "the  defendant,  though  often  requested, 
has  not  paid  said  "  money  to  the  plaintiff,  but 
the  same,  "  with  interest  from  September  8, 
1881,  is  now  due  and  unpaid  from  the  defend- 
ant to  the  plaintiff." 

Summons  in  the  action  was  served  on  Mc- 
Clung, March  21,  1883,  and  on  the  7th  of 
November  following  he  filed  in  the  Circuit  Court 
of  the  United  Stotes  for  the  Southern  District 
of  Ohio,  his  petition,  under  section  848  of  the 
Revised  Statutes,  for  a  writ  of  certiorari  to  the 
state  court,  requiring  that  court  to  send  to  the 
circuit  court  the  record  and  proceedings  in  the 
cause,  on  the  ground  that  "At  the  time  the  said 
acts  charged  in  such  petition  are  alleged  to  have 
been  done,  he  was,  and  still  is,  an  officer  of  the 
United  States,  appointed  and  acting  under  the 
authority  of  the  revenue  laws  of  the  United 
States,  *  *  *  andidlhis  acts  in  connection  with 
the  receipt  and  delivery  of  the  merchandise 
describea  in  said  petition  were  done  by  him 
under  color  of  his  said  office."  Upon  this 
petition  a  writ  of  certiorari  was  issued  and  tlje 
record  and  proceedings  removed.  Upon  the 
entnr  of  the  cause  in  the  circuit  court  the  Rail- 
xoaa  Company  moved  that  it  be  remanded, 
''for  the  reason  that  this  court  has  no  Jurisdio- 

119  U.  S. 


OtMYMLAJXD.  arc.  R  R  Co.  t.  MoCLinre. 


ti<«of  the  penoD  or  sal^ect  matter  of  fhe  ao- 
tfon.*  This  modon  was  denied  November  15, 
1883,  and  on  the  12th  of-  February,  1888,  Mo- 
Clniu^  answered  the  petition  in  the  suit,  denying 
that  he  bad  been  notified  of  the  lien,  or  that  it 
had  ever  become  his  duty  to  refuse  to  deliver 
the  goods  until  the  freight  was  paid,  and  also 
denying  that  he^iad  ever  received  the  frei^t  for 
theberofit  of  the  Company. 

Upon  the  trial  it  was  shown  that  the  freight 
and  charaes  were  paid  to  Wartman  at  the  same 
time  with  the  dutiee,  and  that,  upon  such  pay- 
ment, the  goods  were  delivered  to  the  consignees, 
without  notice  to  the  carriers.  The  pUdntift 
ilso  offered  further  evidence  "  tending  to  prove 
that  it  had  been  the  general  usage  and  custom 
prevafling  at  the  custom  oflSce  of  Cincinnati 
for  ten  years  prior  to  the  appointment  of  the 
defendant,  and  was  the  general  usage  and 
oostom  at  the  said  office  uter  the  defendant's 
appointment,  on  March  18,  1881,  and  down  to 
the  8th  of  September,  1881,  for  the  consignees 
of  imported  eoods  brought  to  the  Port  of  Cin- 
cinnati by  all  the  common  carriers  who  ar.  au- 
thorized under  «dd  Act  to  transport  imported 
merchandise  to  the  port  of  its  destination,  to 

gy  the  freights  due  to  such  common  carrier  at 
)  office  of  the  collector  and  of  the  cashier 
deputy  of  tlic  surveyor  of  the  port  whena  •  •  ♦ 
notice  in  writing  of  the  existence  of  a  hen 
thereon  in  favor  of  the  carrier  had  been  oiven 
to  the  deputy  collector  at  such  office;  and  that 
such  payments  were  exacted  and  required  by 
the  d«pnty  collector  as  a  precedent  condition  to 
thedeliveiyofsuch  goods  by  the  surveyor  of 
the  port  to  the  ovnaers  and  consignees  thereof; 
and  that  such  freights  were  paid,  together  with 
the  duties  due  upon  such  importecf  goods,  to 
such  deputy  collector,  sometimes  in  money, 
but  most  generally  in  checks,  which  included 
duties  due  to  the  government  and  the  freights 
due  for  the  carriage  of  said  goods,  and  which 
checks  were  drawn  by  the  oonsi^niaea  in  favor 
of  the  surveyor  of  the  port  by  name,  or  of  the 
'  collector'  or  'surveyor  of  customs  at  the  Port 
of  Ciudnnati,  whi<m  checks  were  indorsed  and 
coQected  l^  such  deputy  collector  for  the  col- 
lector or  surveyor  in  his  official  capacity,  and 
were  collected  in  the  usual  course  of  business 
by  sodi  deputy  collector;  and  that,  upon  the 
receipt  of  such  money  or  checks  in  payment  of 
duties  and  freight,  the  ffoods  were,  by  the  order 
of  said  deputy,  with  ine  aoguiescence  of  the 
surveyor  oi  the  port»  deliverea  to  the  respective 
oonaiffnees;  and  that  the  deputv  collector,  in  his 
official  capacity,  aocountea  with  and  paid  over 
the  freights  so  collected  to  the  common  carrier 
ef  audi  imported  goods,  from  thne  to  time,  as 
the  same  were  dermmded." 

There  was  also  evidence  tending  to  prove  that 
the  payments  in  this  case  were  niSde  in  accord- 
ance with  this  custom  and  upon  the  demand  of 
Wartman. 

McClong  was  sworn  as  a  witness  in  his  own 
bdialf,  and  testified  that  Wartman  was  acting 
as  deputy  when  he  came  into  office,  and  attencU 
ing  to  the  receii>t  of  duties,  and  was  continued 
in  the  same  service  by  him;  that  he  was  never 
authorized  to  sign  or  indorse  checks,  and  that 
he,  McClung,  was  not  aware  that  he  had  ever 
done  ao.  Re  also  testified  that  he  had  no  knowl- 
edge whatever  of  the  fact  that  Wartman  was 
receiving  f idght  tDoneyn  until  September  6, 


1881,  which  was  after  all  these  payments  were 
made,  and  that  there  was  not  kept  in  the  office 
any  account  of  moneys  received  for  freights. 

At  the  dose  of  the  testimony  the  court 
charged  the  Jury,  among  other  things,  as  fol- 
lows: 

"  In  order  to  authorize  a  recovery  against  tho 
defendantforfailingtogivetheseasonable  notice 
to  the  plaintiff  required  by  the  statute,  before 
delivenng  the  goods  to  the  owners  or  consign- 
ees, an  averment  that  the  freights  due  plaintiff 
and  for  which  it  had  a  lien  were  owing  and  un- 
paid is  necessarv.  There  is  no  such  averment 
in  the  plaintiff^  petition  in  this  case;  on  the 
contrary,  it  distinctiy  avers  that  the  consignees 
did  pay  uie  freights  to  the  defendant;  and, while 
it  does  not  say  m  express  terma  that  it  author- 
ized sudi  payments  to  be  made,  by  denumding 
and  suinff  for  the  same,  as  it  has  done,  ratifies 
and  confirms  the  payments,  and  claims  that  the 
monev  was  recdved  for  its  account  and  benefit, 
and  demands  Judgment  therefor.  This  is  in 
fact  thepraioamm  of  its  complaint,  the  theory 
upon  whidi  its  suit  Tests;,  and  the  court  in< 
structs  that  you  are  here  to  try  this  case  upon 
the  hypothesis  that  the  f rdshts  due  from  the 
consignees  to  the  plaintiff  for  .the  carriage  of 
the  goods  in  question  were  paid  before  the 
goods  were  delivered  by  the  defendant  to  the 
consignees,  and  that  the  defendant  was  there- 
fore under  no  legal  duty  to  give  the  plaintiff 
notice  of  his  intention  to  malce  such  delivery. " 

' '  It  was  competent  for  the  parties,  by  express 
contract,  or  bv  a  tadt  understanding  resulting 
from  an  established  course  of  business,  for  the 
benefit  and  convenience  of  both  parties,  to  agree 
that  the  defendant  should  recdve  the  frdghta 
due  the  carrier  for  the  account  of  the  latter, 
bM  upon  receipt  thereof  deliver  the  goods  to 
the  owners  or  consignees,  and  that  sudi  receipts 
by  him  should  be  in  lieu  of  the  notice  whid^ 
the  law  required  him  to  give  the  carrier  in  the 
contingency  described  by  the  statute.  It  may 
be  that  such  tadt  or  implied  agreranent  existbd 
between  these  parties  in  this  case.  This  is  the 
question  for  you  to  determine.  The  defendant 
was  under  no  official  or  legal  obligation  to  un- 
dertake to  thus  act  for  the  plaintiff.  If  he  did 
so,  he  was  but  acting  in  his  private  capadty 
and  not  in  the  discharge  of  any  official  duty. 
It  not  bdng  an  official  duty,  his  deputy  could 
not  thus  act  1^  reason  of  his  official  rdations  to 
his  superior,  and  the  defendant  would  not  be 
liable  for  such  extra-official  action  unless  ho 
had  in  some  way  authorized  his  deputy  so  to 
act,  or  unless  he  has  so  acted  as  to  estop  him 
from  denyinff  that  the  deputy  was  in  tne  specific 
matter  complained  of  acting  by  his  autnority 
for  him." 

"  If  defendant  had  knowledge  of  this  custom, 
acauired  from  observation  from  the  business 
ana  books  of  his  office,  or  through  other 
sources,  and  acquiesced  therein,  and  permitted 
the  plaintiff  to  make  its  collections  through  his 
deputy  in  the  beUef  that  he  was  acting  for  and 
as  his  agent,  or  by  his  acts  or  declarations  rep- 
resented or  held  him  out  as  his  affent  in  the 
matter,  the  plaintiff  and  defendant,l)oth  under- 
standing and  tadtly  or  otherwise  agreeing  that 
the  frdghts  due  the  plaintiff  should  be  paid  in 
this  way,  in  lieu  of  the  notice  which  the  statute 
in  the  contingency  described  required  the  de- 
fendant as  coQector  to  give  to  the  plaintiff,  he 
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would  be  liable  to  the  plaintiff  for  all  rams  ao 
paid  to  the  deputy  for  the  plaintifTs  use." 

"  If  the  deputy  acted  without  authority  from 
the  defendant,  and  the  defendant  did  not  know 
of  his  said  action^nor  bold  him  out  to  the  plaint- 
iff aa  his  agent,  nor  do  nor  say  anything  to  mis- 
lead the  plaintiff  nor  its  omoerB  nor  agents, 
nor  undertake  nor  assume  to  collect  plaintiff's 
freight,  he  would  not  be  liable  to  plaintiff's  de- 
mand, and  your  yerdict  ought  to  be  in  his  fa- 
vor." 

To  all  this  the  Raihroad  Companr  excepted. 
There  were  other  instructions  to  which  ezcep 
tions  were  also  taken,  but  they  were  all  sub- 
BUDtially  embraced  in  the  above,  and  it  is  un- 
oecessary  to  repeat  them  here. 

The  Jury  returned  a  veidlct  tot  the  defendant 
upon  which  a  Judgment  waa  entered,  and  the 
case  is  now  here  for  review.  The  errors  as- 
signed are: 

1.  That  the  court  overruled  the  motion  to  re- 
ouind;  and, 

2.  That  it  instructed  the  Jury  aa  above  stated. 
The  removal  was  under  section  648  of  the 

Revised  Statutes,  which  provides,  among  other 
tilings,  for  the  removal  of  "a  civil  suit  ♦  ♦  ♦ 
commenced  in  any  court  of  a  State  against  an 
officer  appointed  under  or  acting  by  authority 
of  any  revenue  law  of  the  United  States,  ♦  ♦  * 
on  account  of  any  act  done  under  color  of  his 
office."  This  is  a  suit  against  an  collector  of 
customs,  an  officer  appointed  under  the  revenue 
lafrs  of  the  United  States,  for  an  act  alleged  to 
have  been  done  by  him  in  the  deliveiy  of  duti- 
able goods  placed  in  his  hands  by  virtue  of  his 
office  subject  to  a  carrier's  lien.  His  liability, 
if  any  there  is,  grows  out  of  his  official  duty  to 
keep  the  goods  and  deliver  them  to  the  con- 
signees thereof  when  the  import  duties  are  paid 
and  the  carrier's  lien  dischiuged.  The  tJlegtk- 
tion  is  that  the  collector,  instead  of  notifymg 
the  carrier,  as  the  law  required,  delivered  the 
goods  to  the  consignees  on  receiving  himself 
the  moneys  due  for  the  carrier's  charges.  This 
suit  is  for  the  monev  so  received.  Clearly,  then, 
according  to  the  allegations  of  the  petiUon,  the 
suit  is  for  an  act  done  by  the  collector  under 
color  of  his  office.  This  is  not  seriously  denied ; 
but  the  claim  is  that— as  the  defendant  insists, 
and  the  court  below  has  decided,  that  it  was  not 
the  official  duty  of  the  coUector  to  collect  the 
carrier's  money  and,  therefore,  that  he  is  not 
liable  for  the  acts  of  his  deputy  in  that  behalf^ 
the  suit  is  really  one  that  could  not  be  removed. 
But  the  petition  alleges  an  act  done  by  tiie  col- 
lector under  color  of  nis  office,  and  seeks  a  re- 
covery on  that  account.  Such  a  suit  is  remov- 
able; and  certainly  the  right  to  a  removal  is 
not  taken  away  Decause  the  collector  says  in 
his  defense  that  the  act  charged  was  not  in  fact 
done.  If  done  by  him,  it  wab  done  under  color 
of  his  office.  The  thing  to  be  tried  is  whether 
it  was  done. 

We  agree  entirely  with  the  court  below  fai  the 
view  it  took  of  the  character  of  the  suit  which 
has  been  brought.  It  is  not  for  danuupes  for 
delivering  the  goods  without  notice  to  the  car- 
rier, but  lor  the  charges  collected  on  the  deliv- 
eiy. That  is  the  case  made,  both  by  the  peti- 
tion and  upon  the  trial.  The  whole  effort  on. 
the  part  oi  the  Company,  so  far  as  the  record 
discloses,  was  to  show  that  it  was,  and  had  been 
for  yean,  tiie  general  usage  in  Cincinnati  for 
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oonalffneeB  to  pay  the  cairfn^s  chaiges  iqx>D 
dutiable  gooda  canled,  and  held  in  the  cus- 
tom house  for  the  payment  of  duties,  to  the 
cashier  depatyof  the  collector;  and  that  such 
payments  were  exacted  and  required  by  the 
deputy  as  aconditicm  precedent  to  thedelivery, 
he  acoounttaig  to  the  caniers  for  the  mosoej  re- 
ceived on  this  account  The  claim  was  that 
these  payments  had  been  made  pursuant  to  this 
custom,  and  that  the  ooUoctor  was  bound  by 
the  acts  of  the  d^ty,  and  liable  for  his  de- 
faults. If  the  suit  nad  been  to  reoover  damages 
for  the  deliveiy  without  notice,  this  proof  mi^ 
perhaps  have  come  from  the  other  side  to  show 
that  the  carriers  had,  by  long  usage,  made  the 
deputy  thehr  agent  to  collect  thefarchaigea,  and 
that,  as  the  payment  had  in  this  esse  been  made 
to  the  deputy  m  aoooidance  with  that  custom, 
no  notice  was  reouired.  We  are  dear,  there- 
fore, that  the  whole  case  turns  upon  the  ques- 
tion whether  tiie  rollector  is  liable  for  these  col- 
lectiona  of  the  deputy. 

Section  9680  of  the  Revised  Statutes  gives 
authori^  to  every  collector  of  customs  to  em- 
ploy, with  the  approval  of  the  Secretary  of  the 
Treasury,  "Such  number  of  persons  as  deputy- 
collectors  as  he  shall  deem  necessary,  and  suda 
deputies  are  declared  to  be  officers  of  the  cus- 
toms." There  can  be  no  doubt  that  the  collect- 
or is  answerable  for  all  the  acts  of  his  deputies 
in  the  performance  of  their  official  duties  un- 
der him.  The  real  question  here  is,  therefore, 
whether  the  cc^ection  of  the  carrier's  charges 
was  a  part  of  the  official  duty  of  the  collector. 
If  it  was,  the  collection  by  the  deputy  was  an 
official  act,  and  the  principal  officer  is  liable  ao- 
cordingly. 

What,  then,  was  the  duty  of  the  collector 
under  this  statute?  Clearly,  to  take  the  goods 
from  the  carrier  when  brought,  and  not  to  de- 
liver them  to  the  consignees  without  first  giving 
seasonaUe  notice  to  the  person  or  perMMis  who 
had  notified  nim  in  writing  of  the  existence  of 
a  lien  in  thehr  favor  thereon  for  freight  The 
statute  neither  made  it  his  duty  to  collect  the 
freiffht,  nor  authorized  him  to  receive  it  for  the 
lienholder.  Payment  to  him  would  not  liaw 
been  a  payment  to  the  carrier,  so  as  to  discharge 
the  consignee  from  liability  for  the  freight,  un- 
less the  carrier  had  made  him  his  personal 
agent  for  that  purpose,  in  which  case  he  would 
rSidve  the  money  not  as  collector,  but  in  his 
private  capacity  aa  the  representative  of  the  per- 
son to  whom  the  money  was  due.  The  money 
in  his  hands  on  this  account  would  not  be  m 
any  sense  public  moneys^  for  which  he  was  of- 
ficially Uable  to  the  government,  but  private 
moneys,  collected  in  a  private  capacity,  for 
which  he  was  accountable  only  to  the  person 
from  whom  he  received  his  authority.  So,  too, 
if  he  had  received  the  freight  without  author- 
ity, and  the  carrier  had  sued  him  for  it.  ho 
would  be  liable  because  the  carrier,  by  suinff, 
would  have  ratified  his  act  and  accepted  nis 
agency  in  the  premises.  But  his  liaoility  in 
that  case  would  not  be  official  as  collector,  bat 
private  as  the  agent  of  the  carrier. 

It  follows  that  the  payment  of  the  freight  to 
the  deputy  was  not  m  law  a  payment  to  Mo- 
Clung,  uiuess  the  deputy,  in  making  the  collec- 
tion, was  acting  under  authority  from  him,  not 
in  his  official,  but  in  his  private  capacity.  For 
this  purpose  it  is  not  sufficient  that  Wartman, 
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to  wlioiii  tfbs  Mymenti  wflfe  made,  was  theoffi- 
dal  dapo^  of  HcClung  as  oolleclor.  It  nmat 
appear  that  he  was  his  priTate  agent  in  this  be- 
half. That  qaestion  was  fairly  submitted  to 
the  Jury  under  proper  iiistnicti<ms;  and  the 
Terdict  was  against  the  Ckmipany,  and  to  the 
effect  that  McGlmighad  not  authorized  Wart- 
man  to  receiye  the  freight  moneys  on  his  ac- 
count   That  condudes  this  point 

As  the  alleged  exactions  of  the  depu^  were 
not  within  the  scope,  either  actual  or  apparent, 
under  the  law,  of  the  authority  of  the  collect- 
or's ofiBce,  the  case  is  not  within  the  principle 
whidi,  under  some  drcumstanoes,  makes  the 
officer  liable  for  the  illegal  and  wronj;ful  acts 
of  his  deputy,  of  which  Ogden  ▼.  MaanoeU,  8 
Blatchf.  819,  and  Jfo/f^yra  y.  lyvmbuU,  7 
Johns.  85,  dted  in  the  brief  of  counsel  for  the 
Company,  are  examples.  And,  besides,  here 
the  exactions,  if  any,  were  not  from  the  Oompa- 
ny,  but  from  the  consignees,  who  alone  can  com- 
plain. If  th^  were  made  without  the  author- 
1^  of  the  Company  to  whom  the  freight  be- 
longed, the  Company  is  under  no  oblinitioo  to 
accept  the  payment  thus  exacted  in  ouchaige 
of  its  debt  for  thefceight,  and  may  still  proceed 
against  the  consignees  for  its  recoYCiy. 

If  this  were  a  suit  for  deUveriuff  the  goods 
without  notice  to  the  Company,  a  different  rule 
would  apply.  As  it  was  the  duty  of  the  col- 
lector, as  collector,  to  notify  the  Oompany  be- 
fore adlTeiy,  and  not  to  drnvet  until  proof  to 
his  satisfaction  had  been  produced  that  the 
freight  had  been  paid  or  secured,  it  would  have 
been  a  breach  of  official  duty  for  the  deputy  to 
[484]  make  the  delivery  before  the  notice,  and  the  act 
of  the  deputy  would  haTie  been  in  law  the  act 
of  his  prhidpaL  Such  a  case  would  be  within 
Ogdm  ▼.  McunoeU  and  Mdnivn  y.  TrumMl, 
and  others  of  like  import,  wmdi  are  yery  nu- 
merous. But,  as  has  already  been  shown,  this 
suitisnotofthatdiaracter.  It  is  for  the  money 
paid,  and  not  for  delivery  without  payment. 

ItfoUawt  thai  then  i$  no  mnvr  in  ths  reeml, 
mnd  ih$  judgment  is  eoneeqwaUy  afflrmed, 

Vtaeoopy.   Test: 

James  H.  MbKenney,  CSerk,  Bup.  Court,  U.  8. 


SHIRLEY  0.  ABHBT,  Appt, 
[Saa]  9. 

SIDIOEY  K.  HALL  xm  HENBT  II. 
PARCHEN. 


(Bee  8.  a  B^MMter^  ed.  laMMSao^ 

PiMie  land^-^own  eite^^Aa  ef  March  t,  1867 
— wAm  oeeupani  qf  M  entitled  to  right  of 
teag  oeer  aStiy  after  enbry—^powir  tested  in 
Legidature  qf  territorj^imiti  of-^Legida- 
ture  eeuid  not,  under  eaid  Act,  doee  etreete, 
«t0L,  if  new  mir%eg. 

*l.  The  eDtrr  in  the  Land-Offloe  of  a  portion  of 
the  pBliUe  JandB  In  the  Territory  of  Montana,  eet- 
tled  npon  and  oooupied  as  a  town  site,  under  the 
AetofOoesrreas  of  Jteroh  %  1887,  'for  the  relief  of 
tlie  inhabitants  of  cities  and  towns  on  the  public 
iandk**  beinsr  '^in  trust  for  the  several  use  and  bene- 
fit of  the  occupants  thereof,  aocordinf  to  their  re- 
speetlTe  Interests:  the  eaEOOutlon  of  which  trust  as 
to  the  disposal  oithe  lots  In  such  town,and  the 
nroceeds  of  the  sales  thereof ,  to  be  conducted  un- 
aar  moh  rules  and  regulations  as  may  be  prescribed 
Iqr  ths  IflvWathre  au&ority  of  the  State  or  Terri- 

^sad  notes  by  Jfr.  JtiitCM  Fexld. 


toty  in  wUoh  the  same  may  be  rftoatod,*'  It  was 
hfiddthat  the oooupant ofalot  totfaa  townwhloh 
bad beso surveyedand  phittod Into  stieets, alleys, 
blooks  and  Ion,  oonttamed  to  possess  after  such 
entry  the  same  right  of  way  over  an  adjoining 
alley  which  he  haa  previously  possessed  as  appur- 
tenant to  his  lot 

a.  The  interests  whldh  the  oocopants  possessed 
previous  to  the  entry,  either  in  the  land  oooupied 
by  them  or  In  rights  of  way  over  adjoining  streets 
andalieys,  were  secured  by  it. 

a.  The  power  vested  in  the  LegislatuTe  of  the 
Verrltoiy  was  oonilned  to  regulations  for  the  dis- 
posal of  the  lots  and  the  proceeds  of  the  sales. 
These  regulations  miriit  extend  to  provisions  for 
the  asoeruinment  of  the  nature  and  extent  of  the 
oooupanoy  of  different  dIaSmants  of  lots,  and  the 
execution  and  delivery  to  those  found  to  be  ooou* 
pants  in  good  faith  of  some  official  recognition  of 
title  in  the  nature  of  a  conveyance:  but  they  could 
not  anthoriae  any  diminution  of  the  rights  of  the 
ooonpants  when  the  extent  of  their  oooupanoy 
was  estabUdied. 

a.  The  Legislature  of  the  Territory  could  not,  un- 
der the  authority  conferred  by  the  above  Act  of 
Ck>ngresB|  change  or  dose  the  streets,  alleys  and 
Uocn  of  the  town  by  a  new  survey.  Whatever 
power  it  may  have  over  them  does  not  come  from 
Uie  TowiiSte  Act  but,  if  it  exists  at  all,  from  the 
general  grant  of  leglilatlve  power  under  the  or- 
ganie  Ao^of  the  Tenitorv.  , 
Wo.  87.] 
ArguedlToe.  10,  lAe,    Bedded  Ike.  IS,  1886. 

APPEAL  fcom  the  Supreme  Court  of  the 
Territory  of  Montana.    Affirmed, 

The  case  and  facts  are  given  in  the  opinioa 

Meeere,  Eppa  Hunton  and  Jiff.  Chandler, 
for  appdlant: 

The  owner  of  the  fee,  the  United  States. 
made  no  dedication  until  the  town  was  platted 
into  lots,  streets  and  alleys  by  the  county  Judge, 
or  by  his  adoption  of  a  previous  plat 

lUd  V.  Maneheeter.  82  Mich.  279;  Shanklin 
V.  JSvansvUle,  66  Ind.  240;  Litermore  v.  Ma- 
guokota.  86  Iowa.  868. 

The  fact  that  the  owners  of  adiaoent  lots,  in 
their  conveyances,  described  this  space  of 
ground  as  an  alley  does  not  affect  the  question, 
because  they  coidd  not  estop  themselves  or  the 
county  iudee,  not  being  owners  of  the  fee  in  the 
so-cnlied  afley. 

1  Dill.  Mun.  Corp.  §  498;  Baugan  v.  Mann, 
69  111.  492. 

No  counsel  appeared  for  appellees. 

Mr.  Juitiee  Field  delivered  the  opinion  of 
the  court: 

This  case  comes  from  the  Supreme  Court  of 
Montana.  It  was  a  suit  to  abate  an  obstruc- 
tion in  an  all^  in  the  City  of  Helena,  in  that 
Territory.  The  ^plaintiffs  are  the  owners  of 
certain  lots  in  a  block  bordering  on  the  alley, 
over  which  they  claim  a  right  of  way ;  an 
easement  which  they  or  their  predecessors  used 
and  enjoyed  from  1866  to  1871,  when  the  de- 
fendant caused  the  obstruction  complained  of. 

In  the  pleadings  and  in  the  findings  several 
facts  are  assumed  to  be  well  known,  upon 
which  no  information  is  given,  as;  that  the 
lands  within  the  City  of  Helena  were,  in  1860, 
entered  in  the  local  land-office,  by  the  probate 
judge  of  the  county,  under  the  Town  Site  Act; 
and  that  there  was  an  addition  to  the  original 
limits  of  Helena,  known  as  Scott's  Addition, 
within  which  are  the  lots  owned  by  the  plahit- 
iffs.  It  would  have  facilitated  the  examina- 
tion of  the  case  if  these  facts  had  been  stated 
with  some  particularity,  rather  than  assumed 
to  be  within  the  knowledge  of  the  court. 

The  case  was  brought  in  one  of  the  district 
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courts  of  the  Territory,  and  waa  by  stipulation 
of  the  parties,  tried  without  a  Jury.  The  facts 
as  found,  so  far  as  they  are  material,  are  sub- 
stantially as  follows:  In  1866  Scott's  Addition 
to  Helena  was  laid  out,  surveyed  and  platted 
into  streets,  blocks,  lots  and  alleys.  The  al- 
leys ran  through  the  center  of  the  blocks, 
and  wee  sixteen  feet  in  width.  The  lots  of  the 
plaintiffs  adjoined  one  of  these  alleys,  the  pas- 
sage in  which  was  obstructed  by  a  fence  placed 
across  it  by  the  defendant.  The  title  to  the 
ground  occupied  by  the  town,  including  the 
streets  and  alleys,  was  in  the  United  States 
until  the  entry  of  the  town  site  in  1869.  The 
original  occupants  of  the  lots  recognized  the 
existence  of  the  alley,  as  did  their  grantees  and 
successors  in  interest  until  such  entry,  and  re- 
ceiy«l  their  deeds  bounded  thereon.  The  prin- 
cipal use  of  the  allej  was  to  take  in  woodf  and 
hay  for  the  adjoining  occupanta,  and  for  the 
ingress  and  egress  of  their  cows.  The  plaint- 
iSs  and  their  predecessors  in  interest  had  made 
▼aluable  improvements  upon  the  lots,  to  which 
they  held  a  possessory  right  at  the  time  of  the 
[528]  entry  of  the  town  site.  Some  time  afterwards  a 
new  survey  and  a  map  of  the  town  were  made, 
by  direction  of  the  probate  judge  as  trustee, 
and  were  approved  by  the  coun^  commission- 
ers. The  survey  and  map  did  not  show  the 
alley  in  question,  and  no  proceedings  were 
taken  to  correct  them  in  that  particular;  and 
they  were  filed  with  the  derk  and  recorder 
of  the  county.  In  1871,  the  defendant  en- 
tered upon  and  occupied  the  land  embracing 
the  alley  in  question;  and  hi  1872  he  received 
a  deed  of  the  same  from  the  probate  Judge,  no 
adverse  claim  having  been  presented. 

From  the  facts,  of  which  the  above  is  a  brief 
statement,  the  district  court  found  as  a  conclu- 
sion of  law  Uiat,  at  the  time  of  the  entry  of 
the  town  site  by  the  probate  Judge,  the  plaint- 
iffs and  others,  as  adjacent  lot  owners,  had  a 
subsisting  and  valid  right  in  the  alley,  and  to 
the  use  thereof;  that  the  probate  judge  en- 
tered the  same  in  connection  with  the  town 
Bite  in  trust,  with  the  usual  rights  and  interests 
therein;  that  his  subsequent  conveyance  thereof 
to  defendant  was  void  and  inoperative ;  and 
therefore  the  nonpresentation  of  an  adverse 
claim  to  defendanrs  application  for  the  ground 
was  immaterial. 

The  court  accordinjgly  adjudged  that  the 
plaintifliB  were  entitledto  a  right  of  way  over 
the  sixteen  feet  of  ground  adjoining  their  lots, 
and  to  the  use  of  it  as  an  allejrway  without  let 
or  hindrance  from  the  defendant  or  any  one 
acting  under  him;  and  declared  that  the  fence 
erected  across  it  was  a  nuisance,  to  be  removed 
by  the  sheriff  of  the  county,  and  that  the  de- 
fendant and  his  servants  be  forever  enjoined 
from  erecting  any  fence  or  otiier  obstruction 
upon  the  nound.  This  decree  was  affirmed, 
on  appeal,  by  the  Supreme  Oourt  of  the  Terri- 
tory, and  from  the  Judgment  of  the  latter  court 
the  case  is  brought  here. 

The  Act  of  Congress  of  Maroh  3,  1867,  "For 
tiie  relief  of  the  innabitants  of  cities  and  towns 
upon  the  public  lands"  (14  Stat  at  L.  641, 
chap.  177),  the  substance  of  Which  has  been 
carried  hito  the  Revised  Statutes  (g  2887),  pro- 
vided that  "  Whenever  any  portion  of  the  pub- 
lic lands  have  been  or  shall  be  settied  upon 
and  ocounied  as  a  townsit^  and  therefora  not 
4W 


subject  to  entry  under  the  agricultural  preemp* 
tion  laws,  it  shall  be  lawful,  in  case  such  town 
shall  be  incorporated,  for  the  corporate  an-  [529] 
thorities  thereof,  and  if  not  incorporated,  for 
the  judge  of  the  county  oourt  for  the  county 
in  which  such  town  may  be  situated,  to  enter 
at  the  proper  land-offlce,  and  at  the  minimum 
price,  the  land  so  settied  and  occupied  in  trust 
for  the  several  use  and  benefit  of  the  occupants 
thereof,  according  to  thefar  respectire  interests: 
the  execution  of  which  trust,  as  to  the  disposal 
of  the  lots  in  such  town,  and  the  proceeas  of 
the  sales  thereof,  to  be  conducted  under  such 
rules  and  regulations  as  mav  be  prescribe  by 
the  legislative  authority  or  the  State  or  Tem- 
tory  in  which  the  same  may  be  situated."  It 
also  provided  that  any  act  of  said  trustee,  not 
made  in  conformity  with  the  rules  and  regula- 
tions mentioned,  should  be  void. 

As  thus  seen,  the  Act  required  the  entry  of 
land  settied  upon  and  occupied,  to  be  in  trust 
"For  the  several  use  and  benefit  of  the  occa> 
pants  thereof  according  to  their  respective  in- 
terests." Thevery  notion  of  land  settied  upon 
and  occupied  as  a  town  site  implies  ^iie  exist- 
ence of  streets,  alleys,  lots  and  blocks;  and  for 
the  possession  of  the  lots,  and  their  convenient 
use  and  enjoyment,  there  must  of  necessity  be 
appurtenant  to  them  a  right  of  way  over  adja- 
cent streets  and  alleys.  The  entry  of  the  land 
carried  with  it  such  a  right  of  way.  The  streets 
and  alleys  were  not  afterwards  at  the  disposal 
of  the  government,  except  as  subject  to  such 
easement 

That  portion  of  the  town  known  aa  Bcottf a 
Addition,  within  which  is  the  alley  in  contro- 
versy, was  laid  out  and  platted  into  streets, 
aUeys,  blocks  and  lots,  aa  early  as  1866;  and 
the  lots  were  occupied,  in  conformity  with  thai 
survey  and  plat,  when  the  entry  was  made. 
The  rifht  of  way,  and  all  appurtenances  to  the 
lota,  which  were  lield  by  the  occupants  under 
their  possessory  claims,  oontinuea  after  the 
entry,  and  the  receipt  of  their  deeds  or  other 
evidences  of  titie,  as  bef ore,with  the  additional 
support  arising  from  the  change  of  their  pos- 
sessory claims  to  estates  in  fee. 

The  power  vested  in  the  Legislature  of  the 
Territory  in  the  execution  of  the  trust,  upon 
which  me  entry  was  made,  was  confined  to 
regulations  for  the  disposal  of  the  lots  and  the 
proceeds  of  the  sales.  These  regulations  might  rK^oi 
extend  to  provisions  for  the  ascertainment  of  l^^'vJ 
the  nature  and  extent  of  the  occupancy  of  dif- 
ferent claimants  of  lots,  and  the  execution  and 
delivery  to  those  found  to  be  occupants  in  good 
f  ait)i  of  some  official  recognition  of  tiUe,  in  the 
nature  of  a  conveyance.  But  thsj  could  not 
authorise  any  diminution  of  the  rights  of  the 
occupants,  when  the  extent  of  their  occupancy 
was  established.  The  entry  was  In  trust  for 
them,  and  nothing  more  was  necessary  thanaa 
official  recognition  of  the  extent  of  their  oc- 
cupancy. Under  the  authority  conferred  by 
the  Town-Site  Act,  the  Legislature  could  not 
change  or  dose  the  streets,  aH^  and  blocks 
of  the  town  by  a  new  survey.  Whatever  power 
it  may  have  had  over  them  aid  not  oome  from 
that  Act,  but.  if  it  existed  at  all,  from  the  gen- 
eral grant  or  legislative  power  under  the  or- 
ganic Act  of  the  TerritoiT. 

The  plaintiffs  taking  the  lots  they  occupied, 
with  the  right  of  way  appurtenant  thereto,  that 
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iB,  cfver  the  alley  on  which  the  loti  were  dto- 
Kted,  which  they  had  pieTiooaly  enjoyed,  the 
icdon  of  the  prohate  Judge  in  conveying  the 
alley  to  the  defendant  was  illegal  and  void. 
The  intrusion  of  the  defendant  thereon  was 
therefore  a  tre^wss,  and  the  fence  erected  hv 
him,  to  bar  the  passage  through  it,  was  a  nui- 
nnce  to  be  abated. 

I%ejudffmerU  of  the  ecuH  Mow  U  offirmA, 

fEtoeoopj.   Teste 

James H. MoKiemMj, Gle^  Sup.  Oomrt,  U.S. 


f401J  CALIFORNIA  ARTIFICIAL  STONE  PAV- 
ING COMPANY,  Afpt. 
e. 
F.  W.  SCHALICKB. 

C9ee8.  a  Beporter'sed.  4ai-40T.) 

Mtnifor  impr»9mneni  <n  earwreU 
aMm  far  if^\ 
piainanfs  d&oice. 

In  an  action  for  the  alleged  Infrtnmment  of  re- 
inied  letters  patent  No.  4864,  for  an  unprovement 
In  concrete  payementa.  held,  that,  as  the  essential 
feature  of  complainant^  devloe  was  that  the  paye- 
nent  should  be  laid  In  separate  sections  so  thateaoh 
section  micrht  be  removed  separately,  or  heave  sep- 
arate, because  of  the  frost,  the  patentee  disclaim- 
ing the  formation  of  such  blocks  without  the  inter- 
iKMltton  of  anything  between  the  blocks  while  in 
Hie  prooesi  of  formation,  while  the  defendant  laid 
his  pavement  in  one  mass  and  then  merely  marked 
the  surface  to  the  depth  of  one  sixteenth  of  an  inch 
for  purpose  of  omaiwitatlon,  thsro  was  no  in- 
Mncement. 
^^  [No.  940.] 

BvbmiUed  Dm.  e,  JS86.  Decided  Deo.  iO,  1886. 

A  FPEALfromtheCircuitCourtof  the  United 
JX  States  for  the  Districtof  CaUfomia.  Affid. 
The  case  is  stated  l^  the  court 
Mr.  M.  A.  Wlieateii,  for  appeUaat 
Wr.  KsAoel  Ejr«»  to  appeuee. 

Mr.  JuiHee  Bl&tehlbrd  dettrered  the  opin- 
ion of  the  court. 

This  is  a  suit  in  equity,  brou^t  by  the  Cal- 
ifornia Artificial  Stone  JPaving  Con^Miny,  a 
Oalifomia  corporation,  against  F.  W.  Schal- 
raM»  ^'^  ^  TBOOver  for  the  inmngement  of  reissued 
^«>>]  letters  patent  No.  4864,  ffruited  to  John  J. 
SchilUnger,  May  2,  1871,  xor  an  improyement 
in  concrete  pavements,  on  the  surrender  of 
original  letters  palent  No.  106550,  granted  to 
him  July  19.  1870.  The  spedflcation  and 
drawin^i  of  tiie  reissued  patent  are  as  follows: 

'  Tiguie  1  represents  a  plan  of  my  pavtoient 
Figure  3  is  a  yertical  section  of  thcsamei.  Sim- 
ilar letters  indicate  oorrespondiitg  partu 
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This  invention  relates  to  a  concrete  pavement, 
which  is  laid  in  sections,  so  that  each  section 
can  be  taken  up  and  relaid  without  disturbing 
the  adjoining  sections.  With  the  joints  of  this 
sectional  concrete  pavement  are  combined  strips 
of  tar  paper,  or  equivalent  material,  arranged 
between  the  several  blocks  or  sections  in  sudi  a 
manner  as  to  produces  suitable  tight  joint  and 
yet  aUow  the  blocks  to  be  raised  separately 
without  affecting  the  blocks  adjacent  thereto. 

In  carryinr  out  my  invention,  I  form  the  con- 
crete by  mizinff  cement  with  sand  and  gravel, 
or  other  suitable  material,  to  form  a  plastic 
compound,  using  about  the  following  propor- 
tions: One  part,  by  measure,  of  cement,  one 
part,  by  measure,  of  sand,  and  from  three  to 
six  parts,  by  measure,  of  gravel,  with  sufficient 
water  to  render  the  mixture  nlastic;  but  I  do 
not  confine  myself  to  any  dennite  proportions 
or  materials  for  making  the  concrete  composi- 
tion. While  the  mass  is  plastic,  I  lav  or  spread 
the  same  on  the  foundation  or  bed  or  the  pave- 
ment, either  in  molds  or  between  movable  joists 
of  the  proper  thickness,  so  as  to  form  the  ed^es 
of  the  concrete  blocks,  a,  a,  one  block  being 
formed  after  the  other.  When  the  first  block 
has  set  I  remove  the  joists  or  partitions  between 
it  and  the  block  next  to  be  formed,  and  then  I 
form  the  second  block,  and  so  on,  each  suc- 
ceeding block  being  formed  after  the  adjacent 
blocks  nave  set  [and,  since  the  concrete  in  set- 
ting shrinks,  the  second  block,  when  set,  does 
not  adhere  to  the  first,  and  so  onl,  and,  when 
the  pavement  is  completed,  each  block  can  be 
taken  up  independent  of  the  adjoining  blocks. 
Between  the  joints  of  the  adjacent  blocks  are 
placed  strips,  b,  of  tar  paper,  or  other  suitable 
material,  in  the  following  manner:  After  com- 
pleting one  block,  a,  I  place  the  tar  paper,  b, 
along  the  edge  where  the  next  block  is  to 
be  formed,  and  I  put  the  plastic  composition 
for  such  next  block  up  against  the  tar  paper 
joint,  and  proceed  with  the  formation  of  the 
new  block  until  it  is  completed.  In  this  man- 
ner I  proceed  until  the  pavement  is  completed, 
interposing  tar  paper  between  the  several  joints, 
as  described,  llie  paper  constitutes  a  tight 
water-proof  joint,  but  it  allows  the  several 
blocks  to  heave  separately,  from  the  effects  of 
frost,  or  to  be  raised  or  removed  separately, 
whenever  occasion  mayarise,  without  injury  to 
the  adjacent  blocloi.  The  paper,  when  placed 
against  the  block  first  formed,  does  not  adhere 
thereto,  and  therefore  the  joints  are  alwavs 
free  between  the  several  blocks,  although  the 
paper  may  adhere  to  the  edges  of  the  block  or 
Dlocks  formed,  after  the  same  has  been  set  up 
in  its  place  between  the  joints.  [In  such  cases, 
however,  where  cheapness  is  an  object,  the  tar 
paper  may  be  omitted,  and  the  blocks  formed 
without  interposing  anythins;  between  their 
joints,  as  previously  described.  In  this  latter 
case,  the  joints  soon  fill  up  with  sand  or  dust, 
and  the  pavement  is  rendered  sufflcientiy  tight 
for  many  purposes,  whOe  the  blocks  are  de- 
tached mm  each  other,  and  can  be  taken  up 
and  relaid,  each  independent  of  the  adjoining 
blocks.] 
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Wbal  I  daim  M  new,  and  desire  to  leeare  l^ 
letters  patent.  Is: 

1.  A  concrete  pavement  laid  in  detached 
blocks  or  sections,  substantially  in  the  manner 
shown  and  described. 

3.  The  anapgement  of  tar  paper,  or  its 
equivalent,  between  adjoining  blocks  of  con- 
crete, sabstantially  as  and  for  the  purpose  set 
forth." 

On  tbe  first  of  March,  1875,  Bchillinger  filed 
in  the  Patent  Office  a  disclaimer,  in  which  he 
disclaimed  the  matter  above  enclosed  in  brack- 
ets; and  stated  also  that  he  disclaimed  "the 
forming  of  blocks  from  plastic  material  without 
interposing  anything  between  their  Joints  while 
in  the  process  of  formation.** 

The  only  defense  set  up  in  the  answer  is  non- 
infringement After  a  hearing,  on  proofii,  the 
circuit  court  dismissed  the  bill,  on  tne  ground 
that  the  defendant's  pavement  did  not  infringe 
either  one  of  the  two  claims  of  the  patent 

This  patent  has  been  construed  by  several 
circuit  courts  since  the  disclaimer  was  filed. 
In  8cMUnger  v.  Qunth&r,  14  Blatchf.  162.  in 
the  Southern  District  of  liew  York,  hi  Febru- 
ary, 1877,  fhe  defendant's  pavement  had  a  bot- 
tom layer  of  coarse  cement,  on  which  was  laid 
a  course  of  fine  cement,  divided  Into  blocks  by 
a  trowel  run  through  that  course  while  plastia 
It  possessed  the  advantage  of  Schillinger's  in- 
vention, because  any  blo^  In  the  upper  course 
Qpuld  be  taken  up  without  injury  to  the  adjoin- 
ing blocks.  Concrete  pavement  having  been 
before  laid  in  sections,  without  behiff  divided 
into  blocks,  the  invention  of  Scbilbnger  was 
held  to  consist  in  dividing  the  pavement  into 
blocks,  so  that  one  block  could  be  removed  and 
repaired  without  injurv  to  the  rest  of  the  pave- 
ment, the  division  oeing  effected  by  either  a 
permanent  or  a  temporary  interposition  of  some- 
thing between  the  blocks.  It  was  held  that  the 
effect  of  the  disclaimer  was  to  leave  the  patent 
to  be  one  for  a  pavement  wherein  the  blocks 
are  formed  by  interposing  some  separatiDg  ma- 
terial between  the  Joints;  that  to  umit  the  pa- 
tent to  the  permanent  interposition  of  a  material 
equivalent  to  tar  imper,  would  limit  the  actual 
invention:  that  using  the  trowel  accomplished 
the  substantial  results  of  the  invention  in  sub- 
stantially the  same  way  devised  by  Schillinger; 
that  the  only  difference  in  result  was  that  the 
defendant's  method  left  an  open  Joint;  that 
having  a  tiffht  Joint  was  not  a  material  part  of 
SchillTnger^  invention;  and  that  the  mode  of 
o])eration  involved  hi  using  the  trowel  was 
within  the  first  claim  of  the  reissue  as  it  stood 
after  the  disclaimer. 

In  the  same  suit  (17  Blatchf.  60),  in  August, 
1879,  it  was  held  that  the  disclaimer  took  out 
of  the  first  claim  of  the  reissue  only  so  much 
thereof  as  claimed  a  concrete  pavement  made 
of  plastic  material  laid  in  detached  blocks, 
without  interposing  anything  between  the  Joints 
in  the  process  of  formation,  leaving  the  claim 
to  be  one  for  such  a  pavement  laid  m  detached 
blocks,  when  free  Jomts  are  made  between  the 
blocks,  \fj  interposing  tar  paper  or  its  equiva- 
lent 

In  (kaif&mia  Arti.  8.  P.  €h,  v.  MoUt<yr,  7 
Sawy.  100,  in  the  District  of  California,  in  May, 
1881,  the  defendant's  pavement  was  made  by 
cutting  a  lower  course  into  sections  with  a 
trowel,  to  a  greater  or  less  depth,  according  to 
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the  charactar  of  the  material,  maUng  a  Joint, 
and  doing  the  same  with  an  upper  ooarae,  thm 
upper  Jomt  being  directly  over  the  lower  Joint. 
Into  the  open  Joint,  in  each  case,  was  loosely 
put  some  of  the  paiftially  set  material  from  the 
top  of  the  laid  course,  answering  the  purpose 
of  tar  Mper.  A  blunt  and  roun^  Joint  mark- 
er, which  was  said  to  be  A  or  (  of  an  inch  in 
depth,  was  then  run  over  the  line  of  the  Joints, 
markhig  off  the  block.  The  pavement  waa 
weaker  along  the  line  of  the  Joint  than  in  any 
other  place.  This  was  held  to  be  an  infringe- 
ment 

In  Gaiifamia  Arti.  &  P.  Ob.  ▼.  JFWsftpm,  8 
Sawy.  448,  hi  the  District  of  California,  in  Jan- 
uaiy,  1888,  it  was  held,  that,  where  nothing 
was  interposed  in  the  loint  between  a  newly 
laid  block  and  one  laid  before,  but,  after  the 
material  in  the  newly  hdd  block  had  partialis 
set,  a  blunt  and  rounded  iohit  marker,  tV  of  ^ 
inch  in  depth,  was  run  along  the  line  between  IM^ 
the  newly  laid  block  and  the  one  laid  before^ 
there  was  no  Infringement 

In  SehUUnger  v.  Oreenwaf  BrmHng  €h,  81 
Blatchf.  888,  in  the  Northern  District  of  New 
York,  hi  July,  1888,  it  was  held  that  the  seo- 
ond  dalm  of  the  reissue  was  infringed  by  a  con- 
crete pavement  which  had  an  open  cut  made  by 
a  trowel  entirely  through  two  courses  of  ma- 
terial, the  line  of  cut  in  the  upper  course  being 
directly  over  the  line  of  cut  In  the  lower  course; 
and  that  the  interposition  of  the  trowel,  thouf^ 
temporary,  was  an  equivalent  for  the  tar  paper, 
even  though  the  Johit  was  left  open  after  the 
trowel  was  removed,  and  was  not  made  tiriit 

In  Kuhl  V.  Mu^Oer,  21  Fed.  Rep.  610,  hi  the 
Southern  District  of  Ohio,  in  June,  1884,  it  was 
held  that  the  use  of  any  marker  was  an  infringe- 
ment, which  made  a  cut  ordepression  having 
the  effect  to  cause  the  pavement  to  break  by 
upheaval,  or  cracking,  from  any  cause,  along 
the  line  of  the  cut  or  depression  ;  and  that  as 
the  bk>cks  from  the  pavements  laid  by  the 
defendant  showed  clear,  distinct  and  complete 
Unes  of  division,  there  was  infringement, 
whether  those  lines  were  produced  by  a  trowel 
or  bv  a  marker. 

The  evidence  in  the  present  case  shows  that 
the  defendant  during  the  process  of  making 
his  pavement,  marked  off  Us  surface  into 
squares.  But  the  question  is  whether  be,  to 
any  extent,  divided  it  into  blocks,  so  that  the 
line  of  cracking  was  controlled,  and  induced  to 
follow  the  joints  of  the  divisions,  rather  than 
the  body  of  the  block,  and  so  that  a  block 
could  be  taken  out,  and  a  new  one  put  in  its 
place,  without  disturbing  or  injuring  an  adjoin- 
ing block.  The  specification  makes  it  essential 
that  the  pavement  shall  be  so  laid  in  sections 
"  that  each  section  can  be  taken  up  and  relaid 
without  disturbing  the  adjoining  sections.** 
Again,  it  says  that  the  Joint  between  the  blocks 
"  allows  the  several  blocks  to  heave  separately, 
from  the  effects  of  frost,  or  to  be  raised  or  re- 
moved separately,  whenever  occasion  mav  arise, 
without  injury  to  the  adjacent  blocks.  This 
is  essential;  and  in  all  the  cases  where  infringe- 
ment has  been  held  to  have  been  established, 
there  have  been  blocks  substantially  separate, 
made  so  bv  the  permanent  or  temporary  inter-  [407 
position  of  a  separating  medium  or  a  cutting 
instmment  so  that  one  block  conld  upheave  or 
be  removed  without  disturbing  the  adjoining 
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Uocka.  The  patentee,  in  the  dladahner,  ez- 
menly  cHenlnhned  "  the  fanning  of  blocks 
mm  plastic  material  'without  interposing  any- 
thing oetween  their  joints  wbS\»  in  the  process 
of  formation.'' 

It  appears  that  the  defendant  laid  his  pave- 
ment m  strips  from  the  cnrb  of  the  sidewalk 
inward  to  tne  fence,  in  one  mass,  and  then 
msriced  the  strip  crosswise  with  a  blmit  marker, 
which  is  made  an  exhibit,  to  the  depth  of  about 
one  sixteenth  of  an  inch.  But  it  is  not  shown 
that  this  produced  any  such  division  into  blocks 
SB  the  patent  speaks  of,  even  in  degree.  There 
were  no  blocks  produced,  and,  of  course,  there 
was  nothing  interposed  between  blocks.  The 
mass  underneath  was  solid,  in  both  layers,  lat- 
eral^. So  far  as  appears,  what  the  defendant 
did  was  just  what  the  patentee  disclaimed. 
The  marking  was  only  for  omamentatian,  and 
produced  no  free  Joints  between  blocks,  and 
the  evidence  as  to  the  condition  of  the  def end- 
snt's  pavements  after  they  were  laid  shows  that 
th^  did  not  have  the  diaracteristic  features 
above  mentioned  as  belonging  to  the  patented 
pavement. 

Without  aflSrminff  or  disaffirming  the  con- 
structions given  to  the  patent  in  the  particular 
cases  dtea  from  the  circuit  courts,  we  are  of 
opinion  that,  under  any  construction  which  it  is 
possible  to  give  to  the  claims,  the  defendant  in 
this  case  has  not  infringed. 

T^ueoopy-   Test:  _ 

Jamea  H.  MoKenney.  Caerk,8ap.  Oomrti  17. 8. 
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0Baaa  BeporteKlied.  481-481) 

(hvufk*uctitn  tf  imuroMe  polieif-^  etmUnue 
in  forte  uniil  terminated  by  notice  from 
inmure&^-pa^fment  fir  one  month,  no€  notice. 

An  agreement  wiftten  upon  the  marirln  of  an  in- 
snranoe  poUoy  provided  that  the  policy  should 
oontliiiie  in  Com  ftcm  the  date  o7  its  ezpira- 
tloo  ontfl  notice  wae  glTen  to  the  insurer  of  its 
dlsoontinnanoe,  tne  assuredto  pay  for  such  priyi- 
kce  tNiomta  for  the  ttme  used.  The  pajrment  by 
the  aasmred  for  an  addtttonal  months  insurance  did 
not  operate  as  notloe,  under  this  agreement,  that 
theinsaranoe  was  to  hedlsoontinuea  at  the  end  of 
the  month  for  which  payment  was  mada 

[^.   80.1 
diAmUieaNim.3,188e.    Decided  Dee.  tO,  1886, 

rr  BBROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of   New 
York.    Affirmied* 
The  case  is  stated  by  the  court 
Mr.  WillUua  Allen  Butler,  for  plaintiff 
In  error. 

1^.  Wheeler  H*  Peokluue,  for  defend- 
satin  enor. 

Mr.  JJKsMeeBittdler  delivered  the  ophiion 
ef  theoouxt: 

TUe  was  an  action  dn  a  policy  of  insurance, 
hnoglii  hj  the  defoodaot  against  the  plaintiff 

lit  u.a 


in  error,  to  reooTer  for  the  loss  of  the  steann 
boat  Rhode  Island.  It  appeared  on  the  trial 
that»  on  tiie  5th  of  April,  1880,  the  Providence 
and  Stonington  Steamship  Company  effected 
with  the  Greenwich  Insurance  Company  a 
policy  of  marine  insurance,  numbered  2661',  for 
$10,000,  upon  The  Rhode  Island,  for  the  term 
of  fliz  months  from  date,  with  an  agreement 
written  in  the  margin  as  follows:  "This  policy  ,  4^09^ 
to  continue  in  force  from  the  date  of  expira-  1^^^  J 
don  until  notice  is  given  this  Company  of  its 
discontinuance,  the  aamred  to  pay  for  such 
privileffe  pro  fata  tat  the  time  used."  The 
policy  having  been  given  in  evidence,  it  was 
thereupon  admitted  by  def  enduifs  counsel  that 
the  steamer  "Rhode  Ishmd"  named  in  the 
policy  was  lost  by  a  peril  of  the  sea  by  running 
ashore  on  Bonnetf  s  Point,  in  ISTarragansett 
Bay,  November  6, 1880,  and  thereby  suffered 
damage  beyond  the  amount  of  the  insurance,and 
that  Ae  plaintiff  thereafter  gave  due  notice  and 
proof  of  the  loss  and  interest.  The  amount  of 
the  insurance  mon^  and  interest  to  the  date  of 
trial  was  thereupon  proved  to  be  the  sum  of 
$ll,88aia 

The  defendant's  oounsd  then  gave  in  evi- 
dence a  letter  written  on  behalf  of  the  plaintiff 
to,  and  received  by,  the  defendant  on  the  day 
it  bore  dale,  which  was  as  follows,  to  wit: 

'Trovidence  8s fitonington  Steamship  Co., 
Treasurer's  Office 
"Nbw  Yobk,  Oct  9, 1880. 
**ne  OreentDich  Ins.  Ch.,  New  fork : 

"Qents :  Herewith  please  find  our  check  for 
sixty-six  -f/^  dolls.,  being  one  monthly  pre- 
mium, from  Oct.  6  to  Nov.  6,  '80,  on  insurance 
on  Btrs.  Massachusetts  &  Rhode  Island,  as  speci- 
fied in  your  policies  Nos.  2661  &  2662. 
••Yours  resp'y,    C.  Q.  Baboooe,  Treae.*" 

Plaintiff's  counsel  admitted  that  the  letter 
was  accompanied  by  the  check  of  the  plaintiff 
for  $66.66,  and  that  no  other  or  further  notice 
was  given  by  the  plaintiff  to  the  defendant  be- 
fore the  happening  of  the  loss.  The  evidence 
being  dosed,  the  defendant's  counsel  prayed 
the  court  to  rule  and  dedde: 

First.  That  the  privilege  written  on  the  mor- 
rin  of  the  policy  was  wholly  for  the  benefit  of 
the  assored,  and  gave  them  the  option  of  con- 
tinuing the  policy  in  force  after  tiie  date  of  ex- 
piration named  m  it  without  doing  any  act  or 
thing;  that  the  onlv  notice  or  acton  the  part  of 
the  assured  csllea  for  l^  the  privilege  was 
notice  of  the  time  of  discontinuance  whenever 
the  assured  should  elect  to  give  such  notice, 
and  make  payment  for  the  time  used  under  the 
privilege. 

Second.  That  in  the  absence  of  any  such  act 
or  notice  on  the  part  of  the  assured  the  policy 
and  the  risk  continued  from  day  to  day  under 
the  terms  of  the  privilege. 

Third.  That  it  was  competent  for  plaintiff  to 
make  the  time,  which  was  left  indefinite  and 
uncertain  by  the  terms  of  the  privilege,  definite 
and  certain,  and  to  fix  the  time  to  be  used  un- 
der the  privilege  by  proper  notice  or  act  for 
that  purpose. 

Fourth.  That  the  act  of  the  plaintiff,  <m  Oc- 
tober 9, 1880,  after  date  of  expiration  of  the 
poHcy  had  passed,  and  the  policy  was  in  fovoe 
under  the  privilege  only,  in  payingone  month's 
premium,  and  specifying  ue  pciiod  of   one 
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moQth,  b^;iiming  October  6, 1880,  and  ending 
November  6»  1880,  as  the  time  for  which  pay- 
ment was  made,  was  in  law  an  election  to 
continue  the  risk  in  force  for  that  month,  and 
that  the  legal  effect  of  the  transaction  was  to 
continue  tiie  policy  in  force  until  Norember  6, 
at  noon,  and  no  lon£:er. 

And  thereupon  defendant's  counsel  prayed 
the  court  to  direct  a  verdict  for  the  defendant 
This  was  refused,  and  the  court  directed  the 
jury  to  find  a  verdict  for  the  plaintiff. 

This  ]b  the  whole  case;  and  the  only  question 
is  whether  the  sending  of  the  check  for  an  ad^ 
ditional  month's  insurance  was,  in  l^gal  effect, 
a  notice  of  the  discontinuance  of  tioe  policy 
after  that  time.  The  agreement  written  in 
the  margin  of  the  policy  was  that  the  policy 
should  continue  in  force  from  the  date  of  its  ex- 
piration until  notice  was  given  to  the  Insurance 
Company  of  its  discontinuance,  the  assured  to 
pay  for  such  privilege  pro  rata  for  the  time 
used.  It  did  not  specify  when,  or  how  often, 
such  j)ro  rata  payments  should  be  made.  The 
plaintiff  might  have  waited  a  year  before  mak- 
ing a  payment,  unless  the  Insurance  Company, 
had  demanded  an  earlier  payment.  The  plunt- 
iffs  elected  to  make  a  monthly  payment,  and 
made  it.  It  seems  to  us  very  clear  that  the 
mere  making  of  such  a  payment  was  not»  and 
did  not  amount  to,  a  notice  to  discontinue  the 
policy,  or  an  election  to  have  it  continued  in 
force  for  the  month  for  which  the  payment 
was  made,  and  no  longer.  The  plan  adopted 
by  the  plaintiffs,  to  pay  from  month  to  month, 
was  a  reasonable  one  and  favorable  to  the  In- 
surance Company.  It  would  have  been  a  less 
favorable  one  to  have  deferred  any  payment 
longer,  and  a  more  favorable  one  to  have  paid 
for  a  longer  time,  when  Uiey  did  make  a  pay- 
ment. But  in  whatever  maimer  they  chose  to 
arrange  their  payments,  it  did  not  affect  the 
terms  of  the  policy.  That  continued  in  force 
by  the  terms  of  it,  until  the  plaintiffs  gave  no- 
tice of  its  discontinuance.  To  say  that  a  mere 
payment  for  a  specified  time  would  amount  in 
Taw  to  such  a  notice,  would  make  it  dangerous 
for  them  to  make  any  pijment  at  all  until 
they  met  with  a  loss.  Even  if  in  making  a 
payment  they  should  make  an  express  stipula- 
tion or  proviso  that  it  was  not  hitended  as  a 
notice  of  discontinuance,  such  a  stipulation 
would  be  of  no  avail,  if  the  defendants  are 
right  in  the  position  th^  take.  This,  we  think, 
would  be  an  unreasonable  construction  of  the 
contract  and  of  the  ao^  of  the  assured  d<me  in 
pursuance  of  it. 

We  cannot  say  that  such  a  contract  is  a  de- 
sirable one  for  insuien  to  make.  Ordinarily, 
onaninsuranceforaspecUed  time  or  adventure, 
such  as  a  year  for  example,  or  a  voyage,  they 

Sit  their  premium  in  advance  for  ue  risk  of 
e  whole  period  or  adventure;  and  if  a  loss 
happen  ever  so  soon  after  the  insurance  Is  ef- 
fected, no  abatement  of  the  premium  is  made. 
This  gives  them  the  benefit  of  average  losses 
in  determinate  times  or  adventures,  which  is 
the  solid  basis  on  which  all  insurance  rests.  But 
the  Insurance  Company  saw  fit  to  make  the 
contract  in  the  form  they  did;  and  having 
made  it,  thev  are  bound  by  its  terms.  And  ac- 
cording to  that  contract,  we  think  that  they 
continued  to  be  liable  for  a  loss,  although  it  hap- 
pened after  the  time  covered  by  the  premiums 
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already  paid,  the  assured  being  only  liable  to 
pay  ptvfYito  for  the  time  needy  and  not  yet  paid 
for. 
TheJudffmeniifih$Otreuit(hufiii€^ffhmu^ 
Traeoopj,  Tesc 

James  H.  MoKienDe7,0taric,  Sop.  Oourt,  U.  8L 


EVA  JAKB  WOLYERTON  bt  al.,  by        £435] 
Guardian  and  Next  Friend,  ahd  MAR- 
GARET J.  WOLVERTON  DANIELS, 
Flff^,  in  Brr., 

e. 
ERASTUS  A.  NICHOLS  bt  al. 

(See  8.  OL  Beporter'S  ed.  tfMflL) 

Adoerte  dadmito  placer  tnina— Statute  of  ihe 
United  States  ae  to—OivU  Code  of  Montana 
ae  to  actions  for  determining  Hghit  topossee- 
sian  of  real  estate. 

1,  An  adverijo  olAlmant  to  a  placer  nsliie,  who  has 
extciit<>diHi  InstninieTit  by  whiob  he  a^rreoe  to  coq- 
vtsy  the  proiulsce  in  dUipnta*  at  some  luture  Uma. 
itJ  a  taeimiit  In  poEseaai***!!  muy,  under  tbe  Code  or 
MoDtjinii  and  BOCtlona  LiSS  and  2326,  R.  8.,  main  tain 
ati  ji.eli[>]i  in  tha  courts  of  Montana  Uy  determine 
tho  right  to  tho  possession  of  the  premJgcs  In  dispute. 

1.  Wbere  tbe  pbiintlffs  In  tbeb-  ]>t!Utlon  &*>eft 
diLim  to  a  tx^rtaln  tjuct,  and  tb^  defendants  In  tbeir 
answer  admit  that  they  ba^ci  applk^l  for  a  piuent 
for  the  Bamo  tmct,  the  oontlJct  ofi  to  tbe  ri^bt  of 
IKxi^serisirm  Mufflcioritly  appears.  IT  defeadanta  dl<i 
not  wi-^h  to  eotiteet  |>iaiutiira^  cl&im  tbey  sbonl4 
have  diadainietL 

[No.  «7.] 

Argued  and  nOmitted  Ifon.  SO,  1386.    Decide 

Dec.  to,  1886. 

r\  ERROR  to  the  Snpieme  Court  of  theTeiw 
ritoiy  of  Montana.    Becersed. 
The  easels  stated  by  the  court. 
Mr.  Edward  0.  Woieotty  for  plaintUZe  in  eiw 
ror. 

MBSsrs,Wmli»r  ISL  Smith, Wm.  Herbert 
Smith  and  F.  0.  Ford,  for  defendants  in  er- 
ror. 

Mr.  Justice  HUIer  deliyered  the  opinion  of 
the  court: 

This  Isa  writ  of  error  to  the  Supreme  Court 
of  the  Territory  of  Montana.  The  suit  wae 
brought  in  the  District  Court  of  that  Territoiy 
to  settle  the  oontroyerted  right  to  a  patent  from 
the  United  States  for  a  pla^  mine,  under  sec- 
tions 2826  and  2826  of  the  Reyised  Statutes  of  [^8 
the  United  States.  It  is  therein  enacted  that  a 
person  who  has  located  and  set  up  a  daim  for 
mineral  lands,  and  who  desires  to  get  a  patent 
for  it,  shaU  file  in  the  proper  land-otBoe  an  ap> 
plication  for  such  patent,  snowing  a  oomplianee 
with  the  paws  on  that  subject,  and  a  plat  and 
field  notes  of  the  daim,  and  shall  poet  a  copy 
of  such  plat,  with  a  notice  of  the  application 
for  the  patent,  in  a  conspicuous  place  on  the 
land,  for  sixty  days.  If  no  adverse  daim  for 
the  same  is  filed  with  the  register  witUn  sixtf 
days  from  this  publication,  and  If  the  papers 
are  otherwise  in  proper  form,  the  patent  shall 
issue;  but  where  an  adverse  daim  is  filed  dur- 
ing the  period  of  publication,  it  shall  be  u^n 
oath  of  the  person  makinsp  the  same,  showing 
the  nature,  boundaries  ana  extent  of  his  daim, 
and  "  It  shaU  be  the  duty  of  the  advene  daiin- 
ant,  within  thirty  days  after  filing  his  daim, 
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to  commenoe  proceedings  In  a  ooort  of  compe- 
tent JuriadlcUon,  to  determine  the  question  of 
tbe  right  of  possession,  and*  prosecute  the  same 
with  Teasonable  diligence  to  final  Judraent." 

In  the  case  before  us  the  defendants,  i^ichols 
and  Fuller,  having  made  their  application  for 
a  patent  for  a  placer  mine,  the  plaintifb  in  er 
ror,the  widow  and  heirs  of  Nelson  Wolverton, 
filed  the  requisite  claim  in  tbe  rgffister's  office, 
adverse  to  uiat  of  Nichols  and  Fiiller,  in  due 
time,  and  afterwards,  in  compliance  with  the 
Act  of  Congress,  instituted  the  present  suit  in 
the  District  Court  of  Montana  to  determine  the 
right  of  possession.  Upon  the  trial  of  this  case 
bdfore  a  jury,  the  plaintifb  made  what  appears 
to  be  satisfactory  proof  that  Nelson  Wolverton 
bad  in  his  lifetime  taken  the  necessary  steps  to 
establish  his  claim  to  the  mine,  or  to  that  part 
of  it  now  in  contest,  and  had  been  dead  about 
two  years  when  these  proceedings  were  com- 
menced. In  the  course  of  the  production  of 
the  plaintiffs'  evidence  it  was  developed  by 
cross-examination  tha;t  Mrs.  Wolverton,  acting 
for  herself  and  as  guardian  of  the  two  children 
of  her  deceased  husband,  had  executed  and  de- 
livered the  following  instrument: 

"Enow  an  men  oy  these  presents,  that  I, 
Margaret  J. Wolverton,  widow  of  Nelson  Wol- 
vert^  deceased,  for  myself,  and  as  guardian 
(487}  for  Eva  Jane  Wolverton  and  William  Arthur 
Wolverton,  infants  under  the  age  of  twenty- 
one  years,  for  and  in  consideration  of  the  sum- 
of  one  dollar  to  me  In  hand  paid  by  the  Colo- 
rado and  Montana  Smelting  Company,  and  the 
farther  consideration  of  said  company  prose- 
cuting to  a  successful  conclusion  the  cause  of 
J.  R.  Clark,  administrator  of  the  estate  of  Nel- 
son Wolverton,  deceased,  ei  ai,  «.  Bilas  F. 
'Kinrnj  now  pending  in  the  District  Court  in  and 
for  Silver  fiow  Conn^,  have  covenanted  and 
agreed,  and  by  theee  presents  do  covenant  and 
aeree,  tooonv^,  by  a  good  and  sufficient  deed 
of  CQuvevanoeyduly  accaowledffed,  all  thai  cer- 
tain lana  botrndea  and  described  as  follows: 
B^;iniiing  at  a  point  on  the  easterly  extremity 
of  certain  placer  ndning  claims  bekmging  to  the 
estate  of  tiie  said  Nefion  Wolverton,  and  16- 
«aSed  in  Independence  Mining  District,  SU- 
ver  Bow  Doon^,  Territory  d  Montana,  in 
Towmhip  No.  8  North,  Range  No.  8  West  of 
the  prindpal  meridian,  which  said  podnt  isdue 
east  from  the  most  southerly.point  of  a  certain 
fence  running  westeilv  therefrom  alonff  the 
noeral  oourse  of  said  Silver  Bow  (Sreek; 
thence  in  a  due  west  line  from  said  point,  touch- 
ing tbemost  southerly  pohit  of  said  fence,  a  dis- 
tance of  about  thirteen  hundred  feet,  to  a  point 
4m  the  weateriy  extremity  of  placer  mming 
claim  immber  two  hundred  and  thirty;  thence 
from  «dd  point  due  south  along  the  westerly 
boundaiyof  said  last-named  placer  daim  to  the 
flDoat  southerly  boundary  thereof;  thence  along 
tbe  most  southerly  boundary  of  said  placer 
mjnlwg  claim,  and  placer  mining  i^laJwia  num- 
boTSl,  282, 288,  &4.  285,  286, 287,  288,  239, 
840,  241  and  242,  in  an  easterly  direction,  to 
the  southeast  comer  of  said  placer  mining  claim 
number  two  hundred  andfortv-two;  thence  in 
a  nortberlv  direction  from  said  comer  to  the 
point  or  place  of  beginning;  it  being  intended 
to  oouTey  all  that  part  of  said  placer  mining 
daima  numbered  from  two  hundred  and  thirty 
to  two  hundred  and  forty-two,  both  inclusive, 
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which  lies  south  of  the  most  southerlv  point 
of  the  fence  first  above  mentioned:  Mohave 
and  to  hold  the  same  unto  the  said  The  Colo- 
rado and  Montana  Smelting  Company,  their 
successors  and  assigns,  for  their  own  bmeflt 
and  behoof  forever. 

"  In  witness  whereof  I  have  hereunto  placed  .^^^ 
my  hand  and  seal  thii^  12th  day  of  May,  eighteen  l*B«| 
hundred  and  eighty-one. 

"  MaBOABBT  J.  WOLTEBTQir, 
"MaBGAHBT  J.  WOLTKBTOH, 

A$  guardian  for  JSva  Jane  Wckertan  and  Will- 
iam ArthurWolvertan, 
'^  In  presence  of  Caleb  E.  Ibvirb.'* 

It  was  proved  that  the  Colorado  and  Monta- 
na Smelting  Company,  who  had  held  this  prop- 
erty for  two  years  imder  a  lease,  or  as  tenants 
of  the  Wolvertons,  were  now  in  the  actual 
control  and  i)osse8sion  of  the  property  men- 
tioned in  this  instrument  An  attempt  was  lUso 
made  to  show  that  they  had  performed  the  con- 
dition mentioned  in  it,  and  were  entitled  to  the 
conveyance  which  that  instrument  provided 
should  be  made  when  this  was  done.  There- 
upon, at  the  sug^tion  of  defendant's  counsel, 
the  court  ordered  a  nonsuit.  This  ludgment 
was  affirmed  in  the  Supreme  Court  oi  the  Ter- 
ritory, and  is  the  subject  of  consideration  here. 
The  ground  upon  which  this  nonsuit  was  or- 
dered is  that  the  plaintiffs  were  not  in  the  act- 
ual possession  of  the  property  at  the  time  of 
the  trial,  and  that  under  the  Statute  of  Monta- 
na, section  854  of  the  Code  of  Civil  Procedure, 
this  was  an  absolute  necessityto  the  successful 
prosecution  of  this  action.  That  section  i6  in 
the  foUowing  words: 

"An  action  may  be  brought  by  any  person 
in  possession,  by  himself  or  nis  tenant,  of  real 
property,  against  any  person  who  claims  an  es- 
tate or  interest  therein  adverse  to  him,  for  the 
purpose  of  determining  such  adverse  claim,  es- 
tate or  interest" 

But  whatever  may  be  the  effect  of  that  stat- 
ute in  an  ordinary  action  which  has  no  direct 
relation  to  the  proceedings  under  the  Act  of 
Conmss  which  we  have  referred  to,  we  are  of 
opimon  that,  as  applicable  to  such  a  case,  the 
constraction  given  by  the  court  is  entirely  too 
restricted,  llie  proceedings  in  tiiis  case  com- 
menced by  the  assertion  of  the  defendants' 
claim  to  have  a  patent  issue  to  them  for  the 
hmd  In  controversy.  The  next  stra  was  the 
filinff  of  an  adverse  claim  by  the  plaintiffs  in 
the  land-office,  and  the  present  suit  is  but  a  |iOt 
continuation  of  thoee  proceedings,  prescribed 
by  thehiwB  of  the  United  States,  to  have  a  de- 
termination of  the  question  as  to  which  of  the 
contesting  parties  is  entitied  to  the  patent  The 
Act  of  Congress  requires  that  tne  certified 
copy  of  the  Judgment  of  the  court  shall  be  filed 
in  the  land-office  and  shall  be  there  conclusive. 
And  we  must  keep  this  main  purpose  of  the  ao* 
tion  in  view  in  any  decision  made  with  regard 
to  the  rights  of  theputies. 

It  appears  from  tne  evidence  that  at  the  time 
these  proceedings  took  phioe  in  the  land-office 
thesmeltinff  company  was  in  possession  as  the 
tenant  of  the  Wolvertons,  and  that  the  contract 
by  which  Mrs.  Wolverton  undertook  upon  cer- 
tain conditions,  to  convey  all  the  right  of  the 
Wolverton  heirs  to  the  smelting  company  was 
made  after  the  commencement  of  those  pro- 
ceedings.   It  might  very  well  be  maintained 
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that,  hayinff  thus  oommenoed  such  prooeedin|;8, 
at  a  time  ipnien  the  poaseasioii  was  in  the  Wol- 
▼ertons,  thej  could  oe  conducted  to  a  termina- 
tion in  their  name.  But  however  that  may  he, 
it  is  quite  dear,  upon  the  testimony  before  us, 
that  Mrs.  Wolvertonhad  not  completely  parted 
with  her  interest  and  that  of  her  children  in  the 
land  in  controversy,  at  the  time  of  the  triaL 
The  languaire  of  the  instrument,  by  which  this 
is  supfxMcd  to  have  been  done,  (b  that  she  wiU 
thereafter  convey  the  lands  described.  This 
conveyance  has  never  been  made.  The  whole 
thinff  rests  inpromise  or  covenant  to  do  it  in 
the  future.  Tnis  covenant  also  is  that  it  shall 
be  done  by  a  good  and  sufficient  deed  of  con- 
veyance. These  words  have  always  been  held 
to  mean  a  conveyance  of  a  good  title,  and 
though  in  point  of  fact  the  le^  title  was  in  the 
United  States,  as  it  is  yet,  still  the  parties  un- 
derstood very  well  that  they  were  dealing  with 
regard  to  a  class  of  claims  which  the  United 
States  by  statute  and  otherwise  had  always  rec- 
ognized, and  the  meaning  of  the  covenant  was 
that  she  should<x)nvey  such  an  interest  in  the 
property  as  would  enable  the  other  parties,  if 
they  chose.to  obtain  the  patent  from  the  govern- 
ment. She,  therefore,  was  interested  to  defeat 
the  claim  of  the  defendants,  who  were  seeking 
to  get  that  patent;  it  was  her  duty  and  her  in- 
terest to  contest  their  claim  and  have  the  right 
[490]  to  the  patent  decided  in  favor  of  the  chums 
which  she  set  up  as  being  derived  from  her 
late  husband.  This  was  necessary  to  enable  her 
to  make  that  "good  and  sufficient  conveyance" 
which  this  covenant  required,  and  which  had 
never  been  made,  and  if  she  had  stood  by  and 
permitted  the  defendants  to  obtain  the  patent 
from  the  United  States  she  would  have  been 
unable  to  comply  with  her  contract  to  convey 
a  good  and  sufficient  title  to  the  smeltinj^  com- 
pany. In  fact,  so  far  as  regards  the  right  of 
possession,  which  alone  is  In  controversy  in 
this  suit,  tiie  interest,  the  claim  and  the  rights 
of  the  plaintiffs,  the  Wolvertons,  and  of  the 
smelting  company,  are  in  privity  with  each 
other  and  are  identical.  And,  inasmuch  as  this 
is  a  contest  provided  for  by  the  Statutes  of  the 
United  States  in  order  that  the  officers  of  the 
land  department  may  be  informed  which  of 
the  two  contestants  before  it  is  entitled  to  the 
patent,  we  see  no  reason  why  the  plaintifls  here 
should  not  have  been  permitted  to  have  ^e 
verdict  of  a  Jury  on  that  question  in  this  suit 
A.nd,  shice  such  possession  as  the  smelting 
company  had  was  a  part  of  and  in  subordina- 
tion to  the  title  of  the  Wolvertons,  the  Judg- 
ment in  this  C!U9e  between  the  parties  to  this 
suit  would  have  settled  the  question  which  the 
Actof  Congress  required  to  be  settled.  We  are 
of  opinion,  therefore,  that,  so  far  as  regards 
this,  the  nuUn  ground  on  which  the  court  be- 
low directed  a  nonsuit,  that  court  erred. 

Something  is  said  in  the  brief  about  the  fact 
that  the  plamtifls  have  failed  to  show  that  the 
possession  of  these  parties  confficted.  On  that 
point  it  is  sufficient  to  say  that  the  plaintiffs,  in 
their  petition,  asserted  a  claim  to  the  southeast 
quarter  of  thesoutheast  quarter  of  section  28, 
tai  Township  8  North.  Range  8  West  of  the 
principal  meridian  of  Montana,  and  that  thede- 
hndanti^  in  their  answer,  admit  that  they  have 
appliedfor  a  patent  for  the  same  land  exactly. 
It  th^  did  not  desire  to  have  the  question  of 
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the  right  of  possession  to  any  part  of  these  for- 
ty acres  submitted  to  a  Jury  on  the  ground  that 
they  did  not  claim  it,  they  should  have  made  a 
disclaimer.  Apart  from  this,  so  far  as  relates 
to  the  evidence  on  the  subject,  we  are  of  opin- 
ion that  there  was  sufficient  to  ir)  to  the  Jury  to 
show  that  the  plaintiffs'  daim  aid  include  a  put 
of  that  claimed  by  the  defendants  in  this  action. 

F(9rthe9etwuontthe  hidgmetitqf  the  duprems 
Court  U  TtwmA^  cmd  tM  camremandad  farfur* 
ther  proceedimp. 

True  copy.   Test: 

James  H.  MoKenney,  CSerk,  Sop.  0(rart»  1T.8b 


HERMAN  GILBERT  ato  JACOB  1*®*J 

SCHARTZEL,  Jb.,  Pifi,  in  Err,, 
ip. 
MOLINB  PLOW  COMPANY. 

(See  a.  a  Beporter^  ad.  481-IM.) 

Action  on  gwnwUjt-^leUor  nff  erediP—eMenea. 

Iq  ajimtloQ  on  a  written  ^ruuraDtT  In  whlcli  tbd 

ordir^  Mr.  GlMmfLD  g-ivijfi  this  spring ^Aunh  as  pk»w» 
aipi  cijlitiv:ifor«,"  the  orlii^lnaJ  onlfr,  ffiFen  hy  tbe 
princlpiii  prior  to  thij  gi,itin*T3t>%  Aod  Wblcb  wa^  oot 
wferrtMi  to  In  the  iniiiniptv^»  wAfl  tnadmjs&iblo  for 
tb«  purpoeti  of  ^hiiwiug  th&t  the  fruAf«ii£o»  bad 
btxin  released  hy  tbo  ffJvinff  of  csredit  hf  the  plalot^ 
Iff  dlfforfnt  from  thnt  eontemp1ftto<l»  The  Ruari^ 
atuj  wax  complete  la  ll^cLf,  and  no  addluooBl 
atroymcnt  a^  to  tlic  oharwct^sr  of  the  (Ji«dit  to  b* 
siren  could  bo  Imported  Into  It  by  paroL 

[No.73.] 

Argued  and  mtbmitted  Bed,  S,  18S6.    Deddad 

Ded,  m,  ISSS. 

rj  ERROR  to  the  Supreme  Court  of  tbe  Top- 
ritoiy  of  Dakota.    AMrmod. 
The  case  is  stated  by  toe  court. 
Mr,  H.  K.  WhUon,  for  plaintifb  in  enor. 
Jfr.-R.  D«  Hiissejr*  for  defeDdantfai  error. 

Mr,  JuHiee  BIill«r  deliyeied  the  opinion  of 
thecoort: 

This  is  a  writ  of  error  to  the  Supreme  Court  v^aaai 
of  the  Territory  of  Dakota.  The  action  was  b^^J 
brought  by  the  Moline  Pknr  Company,  as 
plaintiff,  aflainst  Herman  Gflbert  and  Jacob 
Sdiartsel,  defendanta.  It  was  tried  before  % 
luiT,  and  verdict  rendered  for  the  plaintiff. 
This  judgment,  on  appeal  to  the  Siipreme  Court 
of  the  Territory,  was  affirmed,  llie  suit  was 
founded  on  the  following  instrument  in  writing, 
signed  by  the  defendants: 

"  Sioux  Falls.  D.  T.^March  9, 1878. 
"  Moline  Plow  Co.,  Moline  111. 

"  Sirs:  We.  the  undersigned,  are  acquainted 
with  Peter  Gillmim.  of  this   phioe  (formerly 
of  Fond  Du  Lac,  Wis.),  and  have  no  hesita- 
tion in  indorsiDg  him  as  an  honest,  capable 
business  man  and  deserving  of  confidence  and 
credit    We  think  your  informant,  in  regard 
to  Mr.  Gillman's  business  ability  and  capacity, 
was  in  error,  if  not  selfish  and  malicious.     We 
will  satisfy  all  orders  Mr.  Qillman  gives  this 
spring,  such  as  plows  and  cultivators. 
"Wm.  B.  Dick, 
"H.  Gilbert. 
''Jacob  Sghjlstzel." 

It  seems  thaion  January  SI,  1878,  PMer  GUI. 
man  had  sent  an  order  to  tiia  Moline  Plow 
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Company  requeslins  them  to  forward  him  oer- 
tiUn  ffoodfl  in  whidi  they  irere  dealing,  and 
mcifvinff  the  terms  of  payment,  with  which 
tney  aecOned  to  comply  on  the  groimd  that 
they  were  not  tuffldently  adviara  of  hia  re- 
•ponaibili^.  After  obtaining  the  above  in- 
ftrument^  signed  by  the  defendants,  GiUman 
indoeed  it  to  the  Plow  Ckmipany  with  the  fol- 
lowing letter: 

"  Sioux  Falls,  D.  T.  JMarch  9, 1878. 
**  MoUne  Row  Co.,  Moline,  DL 

''  Sir:  Win  yon  accept  my  order  under  the 
recommend  inclosed :  if  so,  ship  me  the  break- 
era  as  ordered;  also  tne  cnhivaton,  and  aboat  6 
Tibrating  harrows.  Hoping  we  will  get  better 
ftoqoainted,  I  am  sorryabont  such  a  report  as 
stated  to  yon,  and  I  know  you  will  think  so 
[493]  much  more  of  me.  ^go  late  in  season  for  har- 
rows.) 

"  I  remain,  yours,  PmrsB  Oillmait. 

"If  you  aa»pt  my  order,  please  ship  the 
goods  at  once,  and  obfige  "  P.  G." 

The  plaintiilB  accepted  the  goaiantr,  notified 
Gillman  that  it  was  accepted,  and  forwarded 
tiie  goods.  The  dealings  between  these  parties 
under  this  ffuaranty  continued  during  the 
spring,  the  &st  shipment  being  made  about 
£yS4, 187a.  On  July  28,  fSlowing,  a  set- 
tlement  was  made,  and  for  the  balance  found 
due  firam  Gillman  to  plaintiffs  two  notes  were 
given,  one  payable  SepjMnber  15, 1878,  and  the 
other  November  15, 1878. 

An  attempt  was  made  by  the  defendants  to 
show  that  credits  were  given  in  this  transaction 
which  released  them  from  the  liability  of  their 
letter  of  credit  or  guaranty.  T6  establish  this 
th^  insisted  that  the  original  order  given  by 
Gilhnan  in  Januanr  was  to  be  taken  as  a  part 
of ,  or  an  entoiation  of,  their  letter  of  credit 
The  court  neld  that  the  letter  of  credit  was 
complete  within  itself,  and  that  the  defendants 
coula  not  import  into  it  1^  pared  any  addi- 
tlosial  agreement  as  to  the  tinis  and  character 
of  the  credit  to  be  given  to  Gillman,  and  in- 
structed the  jtury  to  that  effect  This  is  the 
principal  error  relied  upon  to  reverse  the  judg- 
ment, which  we  think  ii  no  error. 

The  instrument  sued  on  contains  no  reference 
Id  the  previous  letter  of  GiUman  to  the  Plow 
Oompanj,  nor  any  restriction  as  to  the  terms 
on  wniim  they  held  themselves  liable  for  his 
Ofden,  ezoept  that  th^  shall  be  sHlven  **  this 
spring."  The  languMfe  used  is,  "We  will  sat- 
isfy an  orders  Mr.  Gulman  gives  this  spring, 
sudi  as  plows  and  cultivators."  The  letter 
from  Gilhnan  dated  March  9,  referring  to  his 
previous  order,  is  in  fact  a  new  order  of  that 
date,  and  evidentiy  made  under  and  in  pur- 
suance of  the  guaranty  of  the  defendants.  All 
tiie  goods  deUvered  to  Gillman  by  the  plaintiffs 
for  whidi  suit  is  now  brought  against  the  de- 
;iM  Iwidairts  were  deUvered  during  that  spring, 
and  weie  delivered  after  the  receipt  of  tms 
guanatj.  The  court  was  right  tiieref ore  in 
not  permitting  the  defendants  to  explain  or 
quamy  that  enaranty  by  the  parol  testimony 
which  tiiejr  offered.  Nor  do  we  see  anything 
in  the  testimony,  as  found  in  the  bill  of  ezoep- 
tioos,  to  discharse  the  defendants  from  the  OD- 
Kgstion  faicuned  hj  the  letter  of  credit,  or 
goaranty,  whichever  it  maybe. 

An  enor  is  assigned  by  the  brief,  on  ttjs  ad- 
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mission  in  evidence  on  the  part  of  the  plaintiffs 
of  a  letter-press  copy  of  a  letter  <rf  the  Moline 
Plow  Company  to  Gillman,  signed  by  Lobdell, 
the  witness,  on  the  part  of  that  Companv.  It  is 
a  reply  to  the  letter  received  from  Gilunan  of 
Much  9,  1878,  inclosing  the  guaranty,  and 
reads  as  follows: 

"Pbteb  Gillicak,  Esq.,  Sioux  F^dls  D.  T. 
"Tours of  the  9th  is  at  haad and satisf ao- 
torr.    We  will  ship  your  goods  In  a  day  or  so, 
ana  hope  they  will  urive  promptly. 

"LOBOBLL." 

The  objection  was  made  that  it  was  a  letter- 
press copv  and  not  the  original.  Without  de- 
ciding whether  a  letter ^yress  copy  can  always 
be  introduced  in  place  of  the  original,  as  is  con- 
tended by  the  coimsel  for  the  defendants  in 
error,  it  is  sufficient  to  say  that  Lobdell,  the 
witness,  had  previously  testified,  without  ob- 
jection, that  he  had  acknowledged  the  receipt 
of  the  letter  of  guaranty  and  order  by  a  letter 
to  Gillman.  in  which  he  told  him  that  the 
goods  would  be  shipped  in  a  few  days.  The 
mtroduction  of  this  copy  was,  therefore,  wholly 
immaterial.  And  even  without  such  proof  the 
acknowledgment  of  tiie  letter  of  GiUman  waa 
unnecessary  to  fix  the  liability  of  the  defend- 
ants, flAd  could  have  worked  no  prejudice. 

Them  are  aU  Ihe  atrignmenU  cf  error  wfrihy 
cfaUention,  andthe  Judgment  of  the  Bupreme 
(hurt. is  thartfore  (Affirmed, 
Tnieoopy.   Test: 

James  H.  MoKeonej,  Gterk,  Sup.  Court.  U.  8b 
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from  a  ladder,  and  iniured  by  a  oar  and  looomotlve 
belnff  run  upon  the  nde  traok,  through  the  open- 
ingor  aswltoh.  He  recovered  Jud|rment  for  115,000. 
Upon  the  trial  and  upon  the  writ  of  error  here  it 
was  InslBted  by  the  Ballroad  Oompanv  that  the 
eiT'^'^-^r  was  ipiilty  of  nefrligenoe  whioh  contrib- 
ut'  injury,  in  not  observlnff  the  approaoh- 

In-r  nu  i[j(:<  and  oar,  and  that  the  Statute  of  Iowa 

BerrnJ  r  tivif^  a  reooveiT  in  such  a  case  was  in  viola- 
on  of  tho  Fourteenth  Amendment  to  the  Federal 
Oc^ei«3tJT  jtioQ,  which  provides  that  no  State  shall 
**<}^MiT  u^  iiOY  person,  within  its  JurisdiotioDL  the 
eg  1  ]  n  J  p  r  '  t  r  ooon  of  the  laws,**  and  that  the  Ballroad 
Oc  :  as  not  fnilty  of  uegUgenoe,  The  defend- 
as. >r  insisted  that  the  swltohman,  the  fire- 
man upon  the  enfirine,  and  the  enjErlneer  were  all 
guilty  of  negligence.  These  <iueBaons  were  pre- 
sented by  exceptions  to  certain  instructions  given 
and  refused,  and  this  court  being  eoually  divided 
upon  the  questions,  the  Judgment  oelow  stands 


mo.64.] 

Argued  Nov.  t9,  SO,  1866.    Decided  Dec  $0. 
1886. 

rf  ERROR  to  the  Circuit  Coortof  the  United 
Btatea  for  the  Northern  District  of  lowm. 
J^firtned. 
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An  acdoD  iras  brought  in  the  Circuit  Court 
of  Clinton  Couxi^,  Iowa,  by  the  defendant  in 
error's  testator.  Upon  the  petition  of  the  plaint- 
iff in  error,  alleging  that  it  was  a  foreign  Cor- 
poration, and  that  from  prejudice  and  local  in- 
lluence  it  would  not  be  able  to  obtain  lustice  in 
the  state  court,  the  cause  was  trantferred  to 
the  United  States  Circuit  Court  The  defend- 
ant in  error  (plaintiff  below)  alleged  in  his 
petition  that,  while  in  the  employment  of  the 
])laintiff  in  error  (defendant  below)  as  a  coach 
builder,  and  specially  employed  to  put  on  and 
remove  lamp  brackets  on  a  car  at  the  time,  and 
while  properly  and  not  negligently  performing 
his  duties  on  one  of  the  defendant  s  cars,  stand- 
ing on  one  of  the  defendant's  side  tracks,  the 
plaintiff  being  at  a  height  of  six  or  seven  feet 
from  the  ground  on  a  ladder  which  was  inclined 
against  the  car,  his  position  became  suddenly 
dangerous  bv  reason  of  the  shifting  of  certain 
flwitohes  ana  running  an  engine  and  a  car  on 
the  track  where  he  was  at  work.  That  the 
flwitchman  saw  plaintiff  in  this  position,  which 
became  dangerous  by  said  acts,  and  although 
said  switchman  could  easiljr  have  prevented 
collision  and  injury  of  plaintiff  by  the  exercise 
of  ordinary  care  and  caution  in  either  appris- 
ing plaintiff  of  the  sudden  approach  of  said 
engine,  or  turning  the  brake  on  said  car,  or 
causing  the  engineer  to  stop  the  car,  he  failed 
to  do  so,  but  carelessly  and  heedles^  caused 
said  collision  to  take  place  to  plaintiff's  injury. 
That  the  fireman  upon  the  said  engine  saw  that 
plaintiff  was  exposed  to  danger  and  peril,  and 
permitted  mdd  .collision  to  take  place,  although 
oy  the  exercise  of  ordinary  care  he  could  have 
prevented  the  same  by  notifying  the  engineer. 
That  the  engineer  in  charge  of  the  engine 
thrown  upon  said  track  was  ordered  to  stop 
his  engine  by  reason  of  plaintiff's  peril,  and 
could  easily  have  obeyed  said  Instruction,  but 
heedlessly  and  carelessly  refused  to  inform  him- 
self of  such  peril,  and  with  a  negligent  disre- 
gard of  cons^uences  hurried  said  engine  on  to 
a  collision.  That  the  facts  rendering  plaintilTs 
position  perilous  by  reason  of  the  movements 
of  said  engine  and  cars  were  to  plaintiff  entirely 
unknown,  although  due  care  and  caution  were 
exercised  by  him. 

The  defendant  below  denied  the  aUeeations 
of  the  petition,  and  aUeged  that  the  plaintiff 
was  guilty  of  negligence  which  oonteibuted  to 
his  injury  in  this;  he  failed  to  notice  or  listen 
for  the  approach  of  engine  or  cars,  and  failed 
to  ^t  off  tne  ladder  when  the  enrine  and  car 
which  caused  the  inluiy  approached  the  line 
of  cars  where  plaintm  was  at  work.  In  plain 
sight  of  plaintiff  with  the  beU  ringing  to  warn 
persons  of  their  cominff. 

The  case  was  submitted  to  a  Jury.  It  was 
«bown  that  the  plaintiff  was  required,  in  the 
performance  of  his  duty  as  an  employee  of  the 
liailway  Compai;iy  as  a  repairer  of  cars,  to  per- 
form lyork  on  ana  about  its  trains.  M  the  tune 
of  the  injury  he  was  acting  under  the  direct 
orders  and  instructions  of  his  superior.  He 
stood  upon  a  ladder,  and  at  the  time  of  the  in- 
jury was  facing  westwardly  while  the  engine 
which  caused  the  injury  came  from  the  east 
Before  he  exposed  himself  in  his  work  of  re- 
pairing, he  found  from  examination  of  the 
switches  that  four  switches  must  be  turned 
east  of  him  before  a  car  could  enter  the  track 
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on  which  he  waa  working,  and  the  employeea 
when  required  to  turn  luch  switches  could 
plamly  see  him  on  the  ladder.  From  his  posi- 
tion on  the  ladder  the  plaintiff  could  not  see  the 
nearest  switch,  the  turning  of  whteh  Uuew  the 
car  and  engine  on  to  the  track  causing  the  in- 
jury, because  the  lever  was  on  the  north  side 
obscured  by  the  standing  can.  Just  before  the 
accident,  plaintiff  with  a  hammer  was  breaking 
screws  which  held  the  lamp  bracket,  with  his 
face  within  four  or  five  Inches  of  the  cars. 
There  were  from  twenty  to  thirty  trains  each 
way  per  day,  and  two  switch  engines  in  the 
yard  all  dav,  keeping  up  a  datts^  imd  'instant 
rindng  of  bells. 

O'lseH  didn't  know  of  the  approach  of  the 
engine.  He  stated  he  could  have  heard  the 
click  of  the  engine  going  over  the  switches  if 
he  had  been  listening.  Tlie  tracks  are  straight 
at  that  place  and  ue  cut-offs  axe  diagonally 
across.  The  plaintiff  had  been  upon  tne  lad- 
der probably  two  minutes  when  the  car  was 
struck.  He  had  drawn  two  screws,  and  broken 
two  off,  making  some  noise  but  not  a  great 
deal  His  feet  were  about  six  feet  from  the 
groimd.  To  look  eastward,  the  direction  the 
engine'came  from,  he  would  have  to  step  down 
or  lean  back  some  ways;  otherwise  his  Hne  of 
vision  would  be  obstructed  by  the  cars.  He 
received  no  warning.  Had  the  engine  and  car 
intended  to  pass  northward,  plaintiff  could  not 
have  discovered  any  change  of  the  switdi  which 
would  have  allowed  them  to  pass  upon  the 
track  where  he  was  stationed.  The  engine 
could  not  have  come  upon  the  track  where  the 
plaintiff  was  stationed,  without  a  chanse  in  the 
switch  which  was  concealed  from  his  'new,  and 
if  he  had  seen  the  engine  with  the  cars  upon 
the  main  track,  and  heard  the  bell  ringing,  he 
would  not  have  considered  it  a  wamh^  to  get 
down,  as  he  would  have  assumed  that  they  were 
going  on  the  other  track,  and  expectea  to  be 
warned  of  a  change  in  the  switdi«  and  exposure 
thereby  to  danger.  PUdntiff  testified  that  if 
the  bell  of  the  engine  that  struck  the  cars  had 
been  ringing  as  it  came  lop,  he  most  certainly 
would  have  heard  it  There  was  nothing  to 
prevent  switchmen,  englneen  and  firemen, 
coming  In  and  crossmg  over  ti&e  switches  bear- 
ing to  the  northward,  from  seeing  i^aintiff  al 
his  work  standing  upon  the  Isdder.  jnie 
switchman  saw  the  plaintiff  on  the  ladder  at 
a  distance  from  the  point  where  the  striking 
cars  caused  the  Injury;  "thought  he  wouldjnt 
down;  didn't  pay  much  attention  to  it"  The 
fireman  saw  the  plaintiff  when  about  thir^ 
feet  from  the  wAdX  where  the  car  was  struck; 
did  not  state  the  fact  to  the  enehieer,  but '  'Just 
said  whoa;  was  going  to  teQ  him  to  stop,  that 
there  was  a  car  repairer  on  aladder  on  the  side  of 
the  car;  but  before  I  oould  say  any  more  he  got 
the  signal  on  his  own  side  of  the  switch  engine 
to  come  ahead."  When  the  engineer  heard  the 
word  ''whoa,"  he  turned  his  engine  back,  and 
the  car  would  hardly  have  struck  unleaa^  upon 
the  signal  he  recefved  to  go  ahead,  he  nad 
turned  her  ahead  again,  tlie  engineer  knew 
it  was  the  duty  of  the  fireman  to  warn  him  of 
danf^,  and  he  obeyed  his  signal  to  sU>p  l^  re- 
versmg  the  lever.  He  did  not  Inquire  why  the 
fireman  ordered  him  to  stop,  but  sent  the  snf^M 
ahead  on  the  signal  of  the  switchman.  The 
switch  engine  went  on  to  the  timck  where  plaint- 
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dar,  to  put  awaj  or  to  get  awaj  can. 
fwiteh  engiiies  were  naedin  the  yard  in  tbe  daj 
time. 

The  oonrt  gave  to  the  Jury  inatroctioDS  of 
which  the  f  olfowing  were  excepted  to: 

"4.  Under  the  Statute  of  the  State  of  Iowa 
ereiy  ooiporation  operating  a  railway  ia  liable 
for  all  injbriea  canaed  to,  and  the  consequent 
damages  sustained  by,  tiie  empl(^ees  of  such 
corporation  in  consequence  of  the  neglect  of  a 
ooemployee  in  the  peiformance  of  his  du^  to 
the  company:  that  is  to  say,  the  noglisenoe  of 
in  employee  m  the  discharge  of  the  auties  of 
his  pontion  in  the  employ  of  the  company  is 
deemed  to  be  the  negligence  of  the  corporation, 
and  will  render  the  company  liable  for  any 
hijuries  caused  thereby  to  any  of  its  other 
empkqrees,  unless  the  person  injured  is  himself 
euuty  of  negligence  contribunng  to  the  acci- 
dent 

"  14.  It  ia  dafaned  on  part  of  the  phdntiff 
that  the  switchman  on  the  south  side  saw 
O^eQ'sdanger  in  time  sofflcient  to  haye  ayerted 
the  danger. 

"On  part  of  defendant  it  is  daimed  that  this 
switchman  did  not  see  O'Neil  in  time;  and  un- 
der such  cbcumstances  as  that,  it  was  his  duty 
either  to  haye  stopped  the  enidne  or  warned 
the  plaintiff  of  the  danger.  Has  the  plaintiff 
by  a  fair  preponderance  of  eyidence  satisfied 
you  that  this  switchman  had  knowledge  of 
plaintiira  danger  in  time  sufficient  to  naye 
ftyorted  the  accident  either  by  stopping  the 
eneine  or  through  a  warning  to  the  ennneer, 
or  by  notifying  plaintiff  of  the  comiuff  danger, 
10  that  he  could  haye  ayoided  the  aoddent  7 

"  It  is  not  sufficient  for  it  now  to  appear  that 
possibly  the  switchman  might  haye  done  so  if 
he  had  known  all  the  facts  that  are  now  made 
spparent.  The  true  inquiry  is.  Was  tliis  switch- 
man, acting  under  the  light  and  kDowled|pe  he 
then  had,  wanting  in  the  exercise  of  ordmary 
care  in  not  stopping  the  encine  or  in  not  noti- 
fylngplajntiff  of  his  danger  f  Did  he  or  not  haye 
taiowled^  of  the  dan{;er  to  whidi  plaintiff  was 
exposed  m  time  sufficient  to  enable  him  by  the 
use  of  ordinary  care  to  have  caused  the  engine 
to  be  stopped,  or  to  warn  «he  plaintiff  so  that  he 
might  haye  gotten  down  from  the  ladder  before 
the  can  came  in  contact  ? 

"16.  It  is  further  claimed  on  behalf  of  plaint- 
iff that  the  fireman.  Biggs,  was  negligent  in 
not  notifying  the  engineer  of  the  pern  to  which 

ffBtiff  was  exposecL  There  is  eyidence  tend- 
to  ahow  that  Biggs  saw  the  plaintiff  upon 
tliehidder  and  knew  of  hia  position,  and  tnat 
thsfe  waa  danger  of  an  injuiy  being  caused  to 
Urn  if  lie  did  not  get  down  before  the  cars  came 
in  contact;  that  Biggs  gaye  a  signal  to  the 
engineer  to  stop  in  ome  to  preyent  the  cars 
cominc  into  contact,  which  signal  the  engineer 
obeyed  by  shutting  off  the  steam  and  reyeraing 
the  engine. 

"On  the  part  of  plaintiff  it  Is  claimed  that 
Biggs  should  have  notified  the  engineer  of  the 
necesrity  for  stopping  the  engine;  namely,  that 
there  waa  a  man  m  a  dangerous  position;  and 
itischdmed  that  Riga  had  time  sufficient  to 
haye  so  done,  so  that  tne  engineer  could  haye 
prevented  the  cars  coming  in  contact. 

'*0n  part  of  defendant  it  is  claimed  that 
Riggs  did  all  that  could  reasonably  be  expected 
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of  him;  that  he  caye  the  proper  sigaal  to  stop 
the  engine,  and  that  in  obeolence  thereto  the 
engineer  reyersed  his  engine  and  brought  it 
nearly  to  a  stop,  and  then,  before  Biggs  had 
time  to  ascertam  the  necessity  for  any  mrther 
action  on  his  part,  the  engineer,  in  obedience  to 
a  signal  from  the  switchman,  which  could  not 
have  been  reasonably  foreseen  by  Biggs,  gave 
a  forward  motion  to  the  engine,  and  that  it  was  rKVAi 
beyond  the  power  of  Biggs  to  again  notify  the  ^  * 
engineer  to  stop  in  time  to  meyent  the  accident. 

^16.  It  was  the  duty  of  Biggs,  if  he  saw  the 
plaintiff  was  in  a  dangerous  position,  and  that 
there  was  risk  of  an  accident  if,  the  cars  were 
brought  into  contact  before  plamtiff  should  get 
down  from  the  ladder,  to  take  such  action  as 
was  reasonably  within  his  power  to  stop  the 
engine  and  prevent  the  cars  from  coming  into 
contact 

"When  human  life  Or  kimbs  are  in  peril,  or^ 
dinary  prudence  requires  that  all  reasonable 
means  should  be  used  by  those  who  are  aware 
of  the  danger  to  avert  the  same,  and  avoid  in- 
jury to  the  person  exjppeed  thereto. 

'^Biggs  hunself  testifies  that  he  saw  plaintiff 
upon  uie  ladder;  loiew  that  he  was  in  a  dan- 
gerous position  if  the  cars  were  brought  into 
contact,  and  saw,  as  the  euj^ne  approached  the 
standing  cars,  that  the  plaintiff  remained  upon 
the  ladder. 

'^nder  these  circumstances,  was  or  was  it 
not  his  dutj  to  notify  the  engineer,  who  had 
control  of  tie  eneine,  of  the  nature  of  the  dan- 
ger to  be  avoided,  or  was  his  duty  discharged 
when  he  gave  the  signal  to  stop  by  crying  out 
•Whoa'? 

''Did  he  or  did  he  not  have  sufficient  time  to 
ffive  such  information  to  the  en^eer,  if  you 
find  the  same  should  have  been  given? 

"It  is  for  you  to  determine  what  ordinary 
prudence,  when  human  life  and  limb  were  in 
danger,  required  of  Biggs  under  the  facts  and 
circumstances  known  to  him  at  that  time,  and 
whether  Biggs  did  or  did  not  do  all  that  ordi- 
nary prudmce  required  of  him,  and  aU  that  he 
had  a  fair  opportunity  to  do,  in  tlie  exercise  of 
oidinary  care,  and  in  the  bri^  time  in  which  he 
was  required  to  think  and  act? 

"17.  It  is  further  claimed  on  part  of  plaintiff 
that  the  engineer  did  not  exerdse  ordinary  care 
and  prudence  on  his  part,  in  that,  after  receiv- 
ing tne  signal  to  stop  from  the  fireman,  and 
after,  in  obedience  thereto,  reversing  his  en- 
dne  and  bringinff  the  same  nearly  to  a  stop, 
he  then,  in  obedience  to  a  signal  from  the 
switchman  on  the  north  side  of  the  track,  gave 
a  forward  motion  to  the  engine  and  brought 
the  cars  into  contact,  without  first  ascertaining 
the  reason  why  the  signal  to  stop  was  given  by  [577] 
the  fireman.  On  part  of  defendant  it  is  claimed 
that  the  switchman  and  fireman  have  a  right 
to  signal  the  engineer,  and  that  it  is  the  duty 
of  the  latter  to  obey  such  signals;  and  if  the 
switchman  gave  the  signal  without  fault  on  hia 
part,  there  would  not  be  negligence  on  part  of 
engineer  in  obeying  the  sinial  thus  given. 

^'18.  That  the  engineer  is  bound  to  obey  sig- 
nals given  by  the  switdunen  is  doubtless  true, 
as  a  general  propositioD,  but  by  this  can  only  be 
meant  that  the  engineer  is  DouDd  to  obey  if 
there  is  no  good  reason  why  he  should  not  obey. 

"Suppose  he  received  a  signal  from  a  switch- 
man to  moveforward  when  he  sees  that  if  he  does 
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he  will  cause  9»  accident,  would  it  not  then  be 
clearly  hisdu^  todiaobey  the  signal?  Suppose 
that  the  instant  he  receives  the  dgnal  from  the 
switdiman  to  move  forward  his  fireman  noti- 
fies him  that  there  is  a  man  on  the  track  in  dan- 
ffer,  and  that  he  must  stop.  It  cannot  be 
doubted  that  in  such  cases  the  engineer  must 
disobey  the  signal  from  the  switchman.  Take 
it  in  this  case.  Suppose  the  engineer  knew  that 
the  plaintiff  was  on  the  ladder,  exposed  to  dan- 

ST  if  the  cars  were  brought  into  contact,  and 
e  switdiman  gave  the  si^al  to  move  for- 
ward, would  it  be  acting  with  reasonable  pru- 
dence to  obey  the  signal,  or  would  it  not  be 
clearly  the  duty  of  the  engineer  to  disobey  the 
same?  But  it  is  in  evidence  that  the  engmeer 
in  this  case  did  not  know  in  fact  that  the  plahit- 
iff  was  in  danger.  He  had  received  a  signal 
from  his  fireman,  on  the  left  of  his  engine,  re- 
quiring him  to  stop,  and  he  obeyed  it  by  shut- 
ting off  steam  and  reversing  the  engine. 

'*What  inference  did  the  engineer  draw  from 
the  signal  dven  him  by  the  fireman  to  stop? 
Did  he  or  aid  he  not  infer  therefrom  that  there 
was  some  sufficient  reason  known  to  the  fire- 
man why  the  engine  should  be  stopped  ? 
Was  he  not  bound  to  so  infer,  and  if  he  did, 
what  was  it  his  duty  to  do  when  he  received  the 
signal  from  the  switchman  on  the  other  side  of 
the  track  to  move  forward?  Did  or  did  not  or- 
dinary care  and  prudence  require  of  him  to 
ascertain  from  his  fireman  the  reason  of  the 
order  to  stop  given  by  the  fireman  on  his  left, 
before  he  obeyed  the  order  to  move  forward 
given  him  by  the  switchman  on  his  right? 

*'The  engineer  himself  testifies  that  the  sig- 
nal 'whoa'  given  by  the  fireman  was  given 
somewhat  sharply,  indicating  the  necessi^  for 
promptly  stopping  the  engine;  and  he  further 
testifies  that  rrom  the  distance  from  the  engine 
to  the  stationary  cars  he  supposed  the  order  to 
stop  was  given  by  the  fireman,  not  because  the 
cars  were  close  enough  for  coupling,  but  for 
some  other  cause  or  a  reason  unknown  to  him, 
and  that  he  started  the  engine  forward  upon  re- 
ceiving the  signal  from  the  switchman  without 
making  any  inquiry  of  the  fireman  whether  he 
could  s&fely  do  so,  or  without  inquiring  why 
the  fireman  had  ordered  him  to  stop  the  engine. 

"In  so  doing,  did  or  did  not  the  ennneer  ex- 
ercise the  care  which  otdinaiy  pruaence  de- 
manded of  him? 

"19.  If,  under  the  instructions  given  you, 
you  find  that  none  of  the  employees  of  the  Com- 
pany were  guilty  of  negligence  causing  the 
accident,  then  your  verdict  must  be  for  defend- 
ant; and  you  need  not  consider  any  of  the  ques- 
tions submitted  to  you. 

"If,  however,  you  find  that  the  defendant 
was  negligent  in  any  of  the  particulars  alleged 
against  it,  and  that  such  negligence  was  the  im- 
mediate cause  of  the  injury  to  plaintiff,  you 
will  then  consider  whether  the  defense  of  con- 
tributory negligence  set  up  by  the  defendant 
has  been  mtuae  out  and  sustained  by  a  fair  pre- 
ponderance of  the  evidence,  the  burden  of  the 
issue  in  this  respect  being  upon  the  defendant; 
or,  in  other  words,  in  order  to  defeat  plaintiff's 
recovery  on  the  ground  of  contributory  ne»eli- 
gence  on  his  part,  you  must  be  fully  satisfied 
from  the  evidence  that  plaintiff  was  jTuilty  of 
negligence  which  proximately  oontriouteu  to 
the  injury  complained  of. 
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**f^.  Extraordinary  care  waa  not  requifed  of 
him.    He  was  expected  to  do  the  work  he  waa  r  k^qi 
sent  to  attend  to,  and  he  could  only  be  required  l^^^I 
to  exercise  the  care  and  watchfulness  that  were 
compatible  with  the  discharge  of  his  du^  to 
the  Company. 

"Plaintiff  testifies  that  he  did  not  aeeorbear 
the  engine  when  it  was  approaching,  and  it  is 
claimed  that  his  faOure  to  notice  its  apim>ach  ia 
proof  of  his  negligence,  on  the  theory  that  if 
he  had  kept  his  senses  on  the  alert  he  would 
either  have  seen  or  heard  the  engine  in  time  to 
have  avoided  the  accident. 

"On  Oie  part  of  plaintiff  it  is  claimed  that  hia 
failure  to  notice  the  approach  of  the  engine  was 
due  to  the  fact  that  the  work  he  was  engaged  in 
doing  so  occupied  his  attention  that,  without 
fault  upon  his  part,  he  failed  to  notice  the  com- 
ing of  the  engine,  either  by  sight  or  sound. 

'*Y<m  will  consider  all  the  evidence  intro- 
duced  in  the  case  tending  to  show  what  work 
the  plaintiff  was  required  to  do;  the  position  he 
occupied  upon  the  nde  of  the  car;  the  direction 
in  which  lus  face  waa  turned  whilst  at  work 
upon  the  ladder;  the  character  of  the  work 
upon  which  he  was  actually  engaged,  and  the 
demands,  if  any,  which  this  work  made  upon 
his  attention ;  the  distance  from  where  the  plaint- 
iff was  at  work  to  the  point  where  the  engine 
came  upon  track  No.  2;  the  number  of  cars,  if 
any,  between  that  upon  which  plaintiff  was  at 
work  and  the  approaching  engine,  and  all  facta 
shown  by  the  evidence  adduced  by  either  party 
which  tend  to  throw  light  upon  thequestion;  and 
from  this  evidence  you  will  determine  whether 
the  defense  of  oontributoiy  negligence,  as  al- 
leged by  the  defendant,  has  been  established  by 
a  lair  preponderance  of  evidence,  the  burden  of 
establishing  the  same  being,  as  already  stated, 
upon  the  defendant. 

"22.  If  the  evidence,  under  the  Instructions 
given  you,  fails  to  establish  the  faet  that  the 
plaintiff  waa  wanting  in  the  exercise  of  proper 
care  and  watchfulness  whilst  engaged  in  re- 
pairing the  way-car  of  defendant,  then  the  de- 
fense of  contributory  negligence  is  not  made 
out,  and  on  this  issue,  you  should  then  find 
for  plaintiff;  but,  on  the  other  hand,  if  you  find 
that  the  failure  of  plaintiff  to  notice  the  ap- 
proach of  the  engine  was  due  to  a  want  of  or- 
dinaxy  care  and  watchfulness  on  part  of  plaint- 
iff, you  will  then  consider  and  determine 
whether  the  defendant  had  knowledge  of  the 
dangerous  position  of  plaintiff  and  of  his  fail-  |5801 
ure  to  notice  the  approach  of  the  engine  in  time 
to  have  avoided  the  injury  to  plaintiff  by  the 
exercise  of  reasonable  care  on  its  part;  the  rule 
of  law  being  that,  although  the  plaintiff  may 
have  negligently  exposed  himself  to  an  injury, 
yet  if  the  defendant,  after  discovering  the  ex- 
posed situation  and  danger  negligently  incurred 
oy  the  plaintiff,  can,  by  the  exercise  of  rea- 
sonable care  on  its  part,  prerent  any  inlury  to 
plaintiff  it  is  bound  so  to  do,  and  a  failure  to 
exercise  such  reasonable  care,  after  knowledge 
of  the  danger  to  which  plaintiff  may  be  ex* 
posed,  will  render  the  defendant  liable  for  a  re- 
sulting injury,  notwithstanding  the  fact  that 
plaintiff  may  have  been  in  the  first  instance 
negligent  on  nis  part  Under  such  circumstanc- 
es pfidntilTs  negligence  is  not  deemed  to  be 
a  proximate  cause  of  the  injuiy. 

"If  then  you  find  from  the  evidence  that  tlie 
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plaintiif ,  tlixoqgh  his  failure  to  notice  the  ap- 
proach of  the  engine  in  time  to  set  down  from 
WB  expoeed  situation  on  the  aiae  of  the  wav- 
car,  was  goilty^  of  negligence  contributing  to 
Ihe  cause  of  the  injury  complained  of,  then 
four  Terdict  must  be  for  the  defendant;  unless 
70a  farther  find  that,  after  dlsoorering  the  ftict 
that  plaintiff  was  at  work  upon  the  way-car  in 
such  a  manner  as  to  expose  him  to  dsnoer  in 
case  the  can  were  brought  into  contact,  the  de- 
fendant could,  by  the  exercise  of  proper  care, 
haTe  prevented  the  accident,  and  that  haying 
knowledge  of  the  danger  to  which  plaintiff  was 
exposed  tbe  defendant  failed  to  exercise  proper 
care,  therein  causing  the  accident,  in  which 
esseyour  yodict  should  be  for  the  plaintiff. 

''That  is  to  say,  if  you  find  from  the  evidence 
that  the  switchman,  Wilde,  and  the  fireman, 
Riggs,  or  either  of  them,  saw  the  plaintiff  in 
his  exposed  position,  and  knew  the  danger  to 
which  he  would  be  exposed  if  the  cars  were 
brought  into  contact  whilst  the  plaintiff  was  on 
the  ladder,  then  it  was  the  duty  of  such  switch- 
man or  fireman,  as  already  explained  to  you.  to 
take  such  reasonable  means  as  were  fairly  with- 
in his  power,  to  prevent  bringing  the  cars  into 
contact,  after  he  knew  that  plaintiff  had  failed 
to  nodoe  the  approach  of  the  engine. 

"If  by  the  use  of  such  means  on  part  of 
those  in  charge  <xf  the  engine,  the  accident 
could  have  been  preyented,  and  you  find  that 
they  have  failed  to  use  such  means  after  hav- 
ing knowledge  of  the  plaintiff's  exposed  posi- 
tioD  and  failure  to  notice  the  approach  of  the 
engine,  uid  that  in  consequence  of  such  fail- 
ure the  acddent  was  caused,  then  the  fact  that 
the  plaintiff  failed  to  notice  the  approach  of 
the  endne  would  nol  defeat  his  r^ht  of  re- 
covery.* 

The  plaintiff  in  error  also  excepted  to  the  re- 
fusal of  the  court  to  give  the  foUowing: 

"Conceding  to  all  the  testimony  its  greatest 

Sobative  force,  it  is  not  sufficient  to  warrant 
e  Jury  in  finding  the  defendant  or  any  of  its 
servants  guilty  of  anv  negligence  whereby  the 
plaintiff  received  his  injunes.  The  undisputed 
and  uncontradicted  evidence  shows  that  the 
plaintiff  was  guiltv  of  negligence  which  direct- 
ly contributed  to  nis  injury.  You  are  there- 
fore  instructed  to  find  for  the  defendant" 

The  plaintiff  recovered  Judgment  for  |15,000, 
and  upon  the  writ  of  error  to  review  that  ^dg- 
ment  nere,  it  was  insisted  by  the  Railroad  Com- 
pany that  the  employee  was  guilty  of  negli- 
gence which  contnVszted  to  his  injunr,  in  not 
obeervinff  the  approaching  engine  and  car,  and 
that  the  Statute  of  Iowa  pernuttinff  a  recovery 
in  such  a  case  was  in  violation  of  the  Four- 
teenth Amendment  to  the  Federal  Constitution, 
which  provides  that  no  State  shall  "deny  to 
any  person,  within  its  Jurisdiction,  the  equal 
protection  of  the  laws."  The  defendant  in  er- 
ror Inaiatfid  that  the  switchman,  the  fireman 
upon  the  engine^  and  the  engineer,  were  all 
guilty  of  negligence.  These  questions  were 
presented  bv  exceptions  to  the  foregoing  in- 
structiona  given  and  refused. 

While  the  case  was  here  pending  the  death 
of  the  defendant  in  error  was  suggested,  and 
his  executor  entered  his  appearance. 

Mmrt.  Chikrles  A.  Clark  and  N.  H. 
Hubb&rd,  for  plaintiff  in  error: 

Three  questions  are  involved:    (1)  Can  any 
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n^ligenoe  be  imputed  to  the  defendant  or  its 
servant,  by  reason  of  which  the  plaintiff  was 
injured?  (3).  J»  not  the  plaintiff  guiltv  of  neg- 
ligence which  directly  contributedto  his  iniury  ? 
(8.)  Is  not  the  law  of  Iowa  which  mnkes  railway 
companies  liable  for  Uie  negligenct  of  one  em- 
ployee by  reason  of  which  another  employee  in 
the  same  grade  of  employ  is  injured  repugnant 
to,and  violative  of,  the  last  clause  of  the  first  seo- 
tion  of  the  Fourteenth  Amendment  to  the  Con- 
stitution of  the  United  States?  These  questions 
all  arise  on  instructions  asked  by  defend- 
ant and  refused  by  the  court,  and  on  instruc- 
tions given  by  the  court  on  its  own  motion. 
The  court  should  have  instructed  the  Jury  that 
the  testimony  was  not  sufficient  to  warrant  it  in 
finding  the  defendant  or  any  of  its  servants 
guilty  of  any  negUgence.  whereby  the  plaintiff 
received  his  iniury.  Tt  should  have  instructed 
the  Jury  that  the  plaintiff  was  guiltv  of  negli- 
gence which  directly  contributed  to  his  injury, 
and  could  not  therefore  recover.  The  fireman 
gave  his  signal  to  stop  the  engine  in  time;  it 
was  obeyed  by  the  engmeer,  ana  if  the  switch- 
man had  not  signalea  to  come  ahead  the  en- 
gine and  car  would  have  been  fully  stopped. 
There  is  no  pretense  of  wantonness  on  the  part 
of  the  fireman,  nor  was  he  guilty  of  negligence 
in  not  anticipating  that  his  order  to  stop  would 
be  countermandea.  He  acted  with  reasonablo 
prudence  in  the  emergency. 

It  is  said  that  the  plaintiff's  attention  was 
necessarily  absorbed  bv  his  work,  and  the  in- 
ference is  drawn  therefore  that  he  did  not  need 
to  be  watchful,  or  look  out  for  his  own  safety. 
It  is  enough  to  say  that  inattention  is  one  of 
the  very  first  definitions  of  negligence. 

MiOm-Y.  B.  B.  Co.  25  Mich.  291. 

Where  the  plaintiff  has  been  guiltv  of  neg- 
lect he  cannot  recover,  unless  thenegu^nce  of 
the  defendant  is  sudi  as  to  imply  a  disregard 
of  consequences  or  a  willingness  to  inflict  the 
injury. 

JMapette  ALBB,  Co.  v.  Adams,  26  Ind. 
78;  B,  B.  Oo,  v.  Hutchison,  47  111.  409;  Brown- 
eU  V.  Flagl&r,  5  Hill,  288;  Baihbun  v.  Pajfne, 
19  Wend.  899. 

It  is  only  in  cases  whore  negligence  of  the 
plaintiff  is  remote,  and  not  proximate  to  the  in- 
Jury,  that  the  defendant  is  liable  for  mere  neg- 
lect. 

DoweUY.NaxMotion  Co,  85Eng.Com.  L.Rep. 
5  E.  &  B.  194;  Tanner's  Exrs,  v.  B.  B.  Co,  GO 
Ala.  621;  Murphy  v.  Deans,  101  Mass.  455. 

That  the  Statute  of  Iowa  is  in  conflict  with 
the  last  clause  of  the  Fourteenth  Amendment 
of  the  Constitution  is  within  the  decision  of 
the  court  in  County  of  Santa  Clara  v.  B.  B, 
Oo,  18  Fed.  Rep.  385. 

Mr.  William  A.  Foster»  for  defendant  in 
error; 

Where  the  facts  are  in  dispute,  if  different 
minds  may  draw  different  conclusions  there- 
from, the  question  is  proper  to  be  submitted  to 
a  jury. 

2>.  dbM.B,B.  Oo.  v.  Van  Steinberg,  17  Mich. 
99;  Bri^s  v.  Taylor,  28  Vt.  180;  Isbell  v.  B,  B. 
Co.  27  Conn.  898;  Park  v.  O^Brien,  23  Conn. 
347;  Ireland  v.  Plank  B.  Oo.  13  N.  Y.  533;  B. 
B  Oo,  V.  Stout,  17  Wall.  657  (84  U.  8.  bk.  21, 
L.  ed.  745);  Patterson  v.  Wallaee,  1  McQ.  fi.  of 
L.  Cas.  748. 

Whether  there  was  neglect  on  the  part  of  the 
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Bwitcbmaii  was  a  question  properly  submitted 
to  the  jury. 

B.  R.  Co,  ▼.  8Umt,  iupra. 

Whether  sufficient  warning  was  drento  the 
engineer  by  the  fireman,  to  stop  uie  engine, 
was  properly  submitted  to  the  jury. 

Lcnnbcvrd  ▼.  R.  R,  Oo.  47  Iowa,  494. 

The  instruction  that  although  plaintifP  may 
have  negligently  exposed  himself  to  an  injury, 
yet  if  the  defendant,  after  it  discovered  the  ex- 
posed station  and  danger  negligently  incurred 
by  the  plaintiff,  coulcT,  by  the  exercise  of  rea- 
sonable care  on  its  part,  prevent  any  injury  to 
plaintiff,  a  failure  to  exercise  such  reasonable 
care  will  render  the  defendant  liable  for  the  re- 
sulting injury,  notwithstanding  the  fact  that 
plaintm  may  have  been,  in  the  first  instance 
ncjrligent  on  his  part,  correctly  stated  the  law. 

Shearm.  &  Hedf .  Nesr.  §  86,  25  and  notes; 
Rnihray  v.  SiiU,  19  HI.  499;  MorrU  v.  B,R,  Oo, 
45  Iowa,  29;  Lombard  v.  R.  R.  Oo.  mipra; 
Moore  v.  R.  R,  Co.  47  Iowa,  688. 

By  the  Code  of  Iowa,  1878,  section  1807, 
chapter  5,  it  is  provided  that  everyone  operat- 
ing a  railway  shall  be  liable  to  employees,  etc 
By  section  1288  of  the  same  chapter,  this  pro- 
vision is  applied  to  all  lessees  or  other  person 
owning  or  operating  such  railway.  It  thus  ap- 
pears that  the  statutory  liability  is  not  specially 
applicable  to  liabilities  of  corporation  railways, 
but  is  general  and  applies  to  individuals  as 
well;  in  fact  applies  auke  to  all  enntged  in  the 
hazardous  business  of  operating  railways.  The 
Constitution  of  Iowa  provides  (§  80,  art.  8): 
"All  laws  shall  be  general  and  of  uniform  op- 
emtion  throughout  the  State."  This  statute 
has  been  held  by  the  Supreme  Court  of  Iowa, 
to  operate  uniformly  upon  all  persons  under 
the  circumstances  therein  contemplated,  and 
to  be  constitutional. 

MeAunich  v.  Miu.  ^M,B,R.Oo.^  Iowa» 
888;  Deppe  v.  Okie.  R.  I.  dkRR.Oo.^  Iowa, 
52;  BuekUw  v.  i2.  O?.  64  Iowa,  608. 

Tlie  Santa  Clara  County  (hue,  18  Fed  Rep. 
885,  simply  held  that  a  statute  which  permit- 
ted a  citizen  to  deduct  from  the  value  of  his 
land,  when  it  was  listed  for  taxation,  any  in- 
cumbrance that  might  be  upon  it,  and  forbid- 
ding a  railroad  corporation  under  the  same  cir- 
cumstances from  making  the  same  deduction, 
was  a  violation  of  the  constitutional  provision. 
That  decision  has  no  application  to  the  case  in 
hand. 

Mr.  Chitf  JvMce  Waite  announced  that 
the  judgment  of  the  court  below  waa 
Ajflrmed  by  a  divided  court. 


1502]      CHARLES  H.  BROOKS,  Plff.  in  Err., 
EDWARD  S.  CLARE. 


(See  6.  C  Reporter^  ed.  SQSNOflJ 

SemomU  of  eau§e$  Joint  9uit  agaimt  parHier§— 
judgment  by  default  againet  rmderU  d^endr 
ant—taum,  not  reemaoaiAs  on  peHtion  of  nan- 
reeideTU  drfendani^Statuiee  of  JPmneylwih 
nia — eonetruetion  qf—praetiee, 

L  A  Joint  aotton  on  a  Joint  liability  against  two 
d«fendanti  Ji  not  separaSle  for  purpose  of  ramoTBl 
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flrom  a.ftats  oourt,  even  after  Judgment  bv  default 
against  one  of  the  defendants  who  is  a  oitlaeo  of 
the  flame  State  as  the  plaintiff. 

2,  In  a  joint  action  brought  under  a  Statute  of 
Pennaylvaoia  against  two  partners,  Judgment  waa 
obtained  by  default  against  one  of  the  defendants. 
The  other,  who  waa  a  nonresident,  voluntarily  en* 
tared  hla  appearanoe  *1n  the  same  suit**  Upon  his 
petition  for  removal  It  la  held  that  the  cause  la  not 
removable:  said  prooeedlng  being  auxiliary  to  th» 
original  suit,  from  which  it  la  not  separable. 

S.  It  eeems  that  a  different  role  would  apply  had 
the  plaintiff  proceeded  against  said  nonresident  by 
bringing  another  suit  under  a  certain  other  Statute 
of  Pennsylvania. 

[No.  787.] 
Submitted  M9. 17, 1S86,  Decided  Dm.  MS,  1886. 

rr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Pennsyl- 
vania.   Jjflrmed, 

The  facts  axe  stated  in  ibe  opinion  of  the 
court 

Meeen,  Frank  P.  Priehard  and  John  G. 
Johngon,  for  plaintiir  in  error: 

An  original  Joint  cause  of  action  does  not 
become  separated  into  several  controversies, 
simplv  because  the  defendants  sever  in  their 
plecMungsand  defenses.  A  careful  examina- 
tion of  Sie  case  on  this  subject  wfll  show  that 
they  group  themselves  into  three  classes,  viz: 
First.— miere  no  Judgment  has  been  entered, 
but  separate  defenses  nave  been  raised  bj  the 
defendants.  In  such  cases  one  defendant  can- 
not remove,  because  the  plaintiff  can  still  elect 
to  treat  the  controversy  as  Joint 

Louieoille  d  IT.  R.IL  Oo.y.  Ide,  114  U.  8. 
52  (Bk.  29,  L.  ed.  68),  is  an  example  of  thia 
class. 

Second.— Where  the  plaintiff  has  entered  an 
interlocutory  Judgment  by  default  against  one 
defendant  In  such  cases  the  other  defendant 
cannot  remove,  because  the  final  Judgment  will 
still  be  Joint,  and  the  defendant  agunst  whom 
the  interlocutory  Judgment  was  entered  remains 
interrated  in  and  will  be  affected  by  the  final 
Judgment 

Putnam  v.  Fngraham,  114  IT.  S.  57  (Bk.  29^ 
L.  ed.  66),  is  an  example  of  this  class. 

Third.— Where  a  nnal  judgment  has  been 
rendered  against  one  defendant.  In  such  cases 
the  other  defendant  can  remove,  because  the 
defendant  a^nst  whom  final  Judgment  ha» 
been  entered,  has  been  thus  removed  from  the 
<^ntroversy,  and  is  no  longer  interested  in  or 
affected  by  the  result  of  the  controversy  with 
his  codef endants. 

TuleeY.Voee,  99  U.  8.  689  (Bk.  26,  L.  ed. 
855),  is  an  example  of  this  class. 

Under  Act  of  March  28,  1886,  section  %, 
P.  L.  89,  and  the  supplemental  Act  of  March 
11, 1886,  section  14,  P.  L.  76,  if  the  defendant 
does  not  file  an  aflSdavit  of  defense,  the  plaint- 
iff's counsel  moves  in  open  court  for  Judgment, 
and  when  that  is  pronounced  prepares  an  as- 
sessment of  damages  based  upon  the  copy  or 
affidavit  of  loan  filed,  and  tUs  assessment  h». 
files  with  the  prothonotary,  who  signs  and 
files  it  of  record.  This  is  a  final  Judgment  with- 
out any  writ  of  inquiry  or  damages,  it  having 
been  so  decided  by  the  Supreme  Court  of  Penn- 
sylvania in  Saiere  v.  Burk,  47  Pft.  844. 

McClung  y.  Murphy,  2  :&Gles,  177. 

Under  the  common  law  as  it  was  reoosnised 
and  enforced  in  Pennsylvania,  there  could  not 
be,  in  an  action  against  two  defendants  on  a. 

119  U.  8. 


Bbookb  t.  Clabx. 
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Joint  caiue  of  acdon,  two  Bepwato  final  Jiidg>- 
ments,  unless  it  afflrmatively  appeared  on  the 
record  that  tliey  were  upon  entuelj  different 

|BBQ6B. 

WQUa/my,  M'FaU,  2  Serg.  &R.  280;  Bidg^ 
I9  ▼.  Dobmm,  8  Watts.  A  S.  118-128. 

This  oommon-law  rule,  as  stated  in  the  above 
dedsions,  woiked  considerable  hardship.  This 
led  to  the  enactment  of  two  statutes  in  Penn- 
sylTania. 

Act  of  AprQ  6, 1880,  P.  L.  977;  Act  of  April 
4, 1877,  P.  L.  62. 

The  Judgment  of  the  circoit  court  amounts 
to  this:  That  a  oontroyeray  with  a  defendant 
who  was  not  served  until  after  the  suit  had  been 
finally  ended  as  to  his  codefendant— a  contro- 
▼ersyin  which  theiuiy  will  be  sworn  to  try  the 
issue  as  against  hun  alone,  a  controversy  in 
which  the  Judgment  will  be  for  or  against  him 
sione,  and  will  not  affect  any  other  person— is 
vet  not  a  separable  controversy,  because  it  arises 
m  a  salt  in  which  another  person  was  originally 
a  Joint  defendant  It  is  submitted  that  this 
Judgment  cannot  be  sustained  without  over- 
toming  the  doctrine  of  the  Rmoval  Omm,  and 
the  other  decisions  of  this  court  which  have 
famished  a  guide  to  the  profession  in  interpre- 
ting the  Act  of  1875. 

Mr.  Pierce  Areher,  for  defendant  in  error: 

The  case  of  Putnam  v.  IfiairtAam,  114  U.  S. 
07(Bk.>20,  L.  ed.  86),  1884,  is  precisely  the  case 
inhand.  If  the  law  of  that  case  prevails,  then 
farther  argument  is  unnecessary. 

In  both  cases  were  asserted  Joint  liability  as 
partners,  separate  defenses  set  up,  wholly  sev- 
erable as  to  the  nonresident  daendant,  with 
Jodgment  by  default  against  one  defendant 

This  is  the  latest  definition  of  the  Act  There 
are  many  others,  aU  in  harmony  with  it. 

The  Act  of  1876  says:  "In  which  there  shall 
be  a  controversy  which  is  wholly  between  citi- 
lensof  different  States  "  from  the  plaintifPs 
State. 

SmMwd  CkueB,  100  U.  S.  467  (Bk.  26,  L.  ed. 
688;  Bake  v.  McKim,  108  U.  S.  886  (26:  668). 

The  contract  and  suit  are  Joint,  and  defend- 
ants are  not  aU  citizens  of  other  States  than 
plaintiff,  and  suit  cannot  be  removed. 

BffdsY.  BiOU,  104  U.  S.  407  (Bk.  26,  L.  ed. 
828),  aifirmed  in  WincheiUrY.  Loud,  108  U.  S. 
180(27: 677),  and  A^m  y.  Wataon,  118  U.  S. 
684(28:1098). 

The  defendants  must  all  be  citizens  of  other 
States  than  DhuntiiTs  loeu$. 

Bmnnal  Oaute$,  and  Stoker,  McKim,  iupra; 
SkainwaldY.  Lbwm,  106 U.  a  168  (Bk.  27»  L. 
ed.691). 

It  must  be  a  separate  and  distinct  cause  of 
action,  capalde  of  separation  into  parts.  If 
Joint  when  begun,  cannot  remove. 

From  T.  Jennistm,  106  U.  S.  191^  ffik.  27. 
L.  ed.  181):  Jm^  v.  WimoaU,  112  U.  B.  192^ 
08:  696);  Fidd,  Fed.  Oonrts,  178. 

If  Jofait  liability  is  claimed  and  one  is  a  Penn- 
^Ivanla  citizen,  the  circuit  court  has  not  Juris- 
octioiL  £ven  if  not  served  he  may  appear  and 
plead  to  Jurisdiction. 

Per  Drammond,  «^*»  Lov^  y.  WaMwm,  1 
Biis.  416L  ^^^ 

"Where  contract  is  Joint  as  well  as  several. 
fnMkm  to  serve  ^oes  not  confer  Jurisdiction.'^ 

Here  Leeds  Miller's  executor  is  not  served. 
119U.& 


Baikvad  Cb.  v.  Lettm,  %  How.  666  (48  U. 

S.  bk.  11,  L.  ed.  877);  Shietdi  r.  Barrow.  17 
How.  141  (68  U.  8.15: 161). 

In  Putnam  v.  Ingraham,  tupra^  in  Connecti- 
cut, Ingraham  sued  Putnam  and  Earle  (rf  New 
York,  and  Morgan  of  Connecticut,  as  partners, 
Putnam,  Earle  &  Co.  Patnam  and  Earle  de- 
fended, and  said  it  was  Morgan's  private  debt 
before  any  partnership  formed.  Morgan  de- 
faulted, and  Judgment  was  rendered  against  hin^ 
(p0.  68,  69).  The  court  said,  the  fact  that  Mor- 
gan  has  not  answered,  but  is  in  default,  is  unim- 
portant Judgment  is  allowed  by  statute  sep- 
arately, for  default,  but  the  suit  is  still  on  Joint 
causes  of  actions-default  no  difference— sep- 
arate defense  does  not  make  separate  cause  of 
action.  The  only  controversy  is  as  to  the  right 
of  plaintiff  to  recover  against  defendants. 

La  N.  B.B  Oo.  V.  Idt,  114  U.  S.  62  (Bk. 
29,  L.  ed.  68);  Bt,  LouU  A  8,  F.  B.  Cb,  v. 
WHmm,  114  U.  S.  60  (29:  66). 

Separate  answers  and  separate  defenses  do- 
not  make  separable  controversies;  and  if  one 
defendant  is  of  the  plaintiff's  State,  the  cause 
is  not  removable. 

Joint  contractors— Joint  contract— not  divisi- 
ble.   L.  dN,  B.  B  Oa.  v.  Ide,  wpra. 

As  to  the  local  Statutes  of  Pennsylvania,  a» 
it  was  said  in  Boyd  v.  OiU,  19  Fed.  Rep.  148, 
"If  a  Joint  recovezT  is  claimed  upon  a  cause  of 
action  which  Justifies  a.  Joint  recovery,  then  the 
'controversy'  is  between  the  plaintiff  and  all 
the  defendfmta." 

The  same  local  statute  existed  in  Connecti- 
cut, in  Putnam  r.  Ingrakam,  aupra,  of  several 
liability  in  Joint  actions. 

Mr.  Chief  Juitiee  Waite  delivered  the  opin- 
ion of  the  court: 

This  is  a  writ  of  error  brought  imder  see*  [503] 
tion  5  of  the  Act  of  March  8,  i8j6,  chap.  187,. 
18  Stat  at  L.  pt.  8,  470,  for  the  review  of  ao 
order  ot  the  circuit  court  remanding  a  case 
which  had  been  removed  from  the  Court  of 
Common  Pleas.  No.  1,  of  the  County  ol  Phila- 
delphia, Pennsylvania.    The  facts  are  these: 

On  the  81st  of  December.  1884,Edward  S. 
Clark  sued  out  of  the  court  of  common  pleas  a 
writ  of  summons  against  "  Charles  H.  Brooka 
and  Josiah  D.  Brooks,  surviving  partners  of 
D.  Leeds  Miller,  deceased,  trading  as  Brooks, 
Miller  &  Co.,"  returnable  on  the  first  Monday 
of  January  then  next  Before  the  return  of 
the  writ  Josiah  D.  Brooks  indmsed  thereon  aa 
follows: 

"I  accept  service  of  within  writ  Josiah  D. 
Brooks." 

On  the  12thday  of  January,  1886,  Clark  filed 
an  "  affidavit  of  loan"  in  accordance  with  the 
provisions  of  a  Statute  of  Pennsylvuiia,  show- 
ing that  the  suit  was  brought  for  |16,000  bal- 
ance dae  to  him  on  the  81st  of  December,  1876, 
for  moneys  lent  the  firm  of  Brooks,' Miller  Ss 
Co.,  on  which  interest  had  been  paid  to  October 
80,  1884.  Appended  to  this  affidavit  was  what 
purported  to  be  "acopy  of  account  from  de-  [504] 
fenoanf s  books,"  showins;  the  loan  and  cash 
paid  for  interest.  By  a  Statute  of  Pennsylva- 
nia it  was  lawful  for  the  plaintiff,  "  on  or  at 
any  time  after  the  third  Saturday  succeeding" 
the  return  day  of  the  writ,  "on  motion,  to  en- 
ter a  Judgment  by  default,  •  •  •  unless  the 
defendant  shall  previously  have  filed  an  affida- 
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vit  of  defense,  stating  therein  the  nature  and 
character  of  the  same."  Josiah  D.  Brooks  did 
not  file  an  affidavit  of  defense  within  the  time 
thus  limited,  and  accordingly  on  the  26th  of 
Januaxy,  1885,  the  following  entry  was  made 
in  the  cause: 

"And  now,  on  motion  of  Pierce  Archer, 
Esq.,  the  court  enters  Judgment  against  the  de- 
fendants for  want  of  an  affidavit  of  defense." 

On  the  same  day  an  assessment  of  damages 
was  also  filed  in  the  catise,  as  follows: 

"  I  assess  damages  as  follows: 

Real  debt |15,000  00 

Int.  from  10, 30, 84  to  1, 24, 85 210  00 


115,210  00 

"J.  EENDSBDOrB, 

pro  Prath'y/* 
This,  according  to  the  law  and  pnustice  in 
Pennsylvania,  was  a  final  Judgment  in  the  ac- 
tion against  Josiah  D.  Brooks  for  the  amount 
of  daxnages  so  assessed,  and,  accordingly,  in  the 
docket  entries  this  appears: 

"  Jan'y  26, 1885.    Judg't  for  want  of  aff.  of 
defense  a^nst  Josiah  D.  Brooks  only. 
"  Eo  die.    Dam's  assessed  at  $15,210.00." 
On  the  third  of  February,  1885,  Charles  H. 
Brooks  voluntarily  caused  to  be  indorsed  on 
he  original  summons,  then  in  court,  the  fol- 
lowing: 

"  I  accept  service  of  the  writ  for  Charles  H. 

Brooks,  with  like  force  and  effect  as  if  the  writ 

had  been  issued  ret'd  to  the  first  Monday  of 

r  505  ]  April  and  had  been  served  on  or  before  the  fint 

Monday  of  March,  A.  D.  1885. 

"  JOHlf  G.  JOHMSOH, 

"Atfy.,Ch,ILBroofc8.*' 
On  the  second  day  of  May,  1885,  Charles  H. 
Brooks  filed  in  the  cause  his  affidavit  of  de- 
fense, in  which  he  set  forth,  in  substance,  that, 
until  Uie  81st  of  December,  1879,  he  was  a 
member  of  the  firm  of  Brooks,  Miller  &  Co. ; 
that  previous  to  that  time  Clark  had  deposited 
moneys  with  the  firm,  and  on  that  day  there 
was  due  him  $15,000,  for  which  he  held  the 
firm's  due  bill;  that  on  that  day  Josiah  D. 
Brooks  and  Miller  purchssed  the  interest  of 
Charles  H.  Brooks  in  the  firm,  paying  him 
therefor  $21,749.40,  and  assuming  all  the  debts; 
that  the  partnership  was  thereupon  dissolved, 
and  Clark  duly  notified;  that  immediately  on 
the  dissolution,  Josiah  D.  Brooks  and  MiUer 
formed  a  new  partnership,  and  continued  the 
old  business;  that  Clark  was  duly  notified  of 
the  assumption  by  the  new  firm  of  all  the  debts 
of  the  old,  and  "mth  this  knowledge  gave  up 
the  due  bill  of  the  old  firm  which  he  held,  and 
took  another  for  the  same  amount  from  the  new 
firm  in  full  satisfaction  and  discharge  of  the 
oridnal  indebtedness:  and  that  the  new  firm 
paid  the  interest  as  it  thereafter  accrued  untfl 
the  time  mentioned  in  the  affidavit  of  loan;  to 
wit,  October  80,  1884.  On  this  state  of  facts, 
Charles  H.  Brooks  insisted,  by  way  of  defense, 
that  he  was  discharged  from  all  liability. 

Immediately  on  filing  this  affidavit  of  de- 
fense Charles  H.  Brooks  presented  a  petition 
for  the  removal  of  the  suit  to  the  Circuit  Court 
of  the  United  States  for  the  Eastern  District  of 
Pennsylvania,  the  material  parts  of  which  are 
as  follows: 

"  The  petition  of  Charles  H.  Brooks,  defend* 
•nt  above  named,  who  was  sued  with  Josiah 
AM 


D.  Brooks,  as  ■urvivinsr  partnen,  eto.,  nspeot- 
fully  represents:  that  tne  controviersy  in  this 
suit  is  between  ddzens  of  different  States;  that 
your  petitioner  was  at  the  time  of  the  oommenoe- 
ment  of  this  suit,  and  still  Is,  a  citizen  of  the 
State  of  New  York,  and  that  the  said  philntiff, 
Edward  S.  Clark,  was  then,  and  still  b,  a  citi- 
zen of  the  State  of  Pennsylvania,  and  that  the 
matter  and  amount  in  dispute  in  the  said  suit 
exceeds,  exclusive  of  costs,  the  sum  or  value  of 
five  hundred  dollars." 

On  tiie  28d  of  May,  1885,  the  snit  was  en- 
tered by  Charles  H.  Brooks  in  the  drcnlt  oourt, 
and,  on  the  8th  of  September  following,  Cluk 
moved  that  it  be  remanded.  Afterwirda,  on 
the  8th  of  October,  this  motion  was  granted, 
"  it  appearing  by  inspection  of  the  record  that 
the  defendants  are  not  both  citizens  of  another 
State  than  the  pkdntifl,  and  thatsaid  Josiah  D. 
Brooks  is  a  citizen  of  Pennsylvania." 

To  reverse  that  order  this  writ  of  error  was 
brought 

The  action  as  originally  brouj^t  was  a  Joint 
action  on  a  Joint  liability  of  Josiah  D.  Brooks 
and  Charles  H.  Brooks  as  partners,  and,  accord- 
ing to  Putnam  y.  Ingraham,  114  U.  S.  57  [Bk. 
29,  L.  ed.  65],  it  was  not  separable,  for  the  pur- 
poses of  removal  prior  to  the  judgment  against 
Josiah  D.  Brooks,  even  after  his  default  The 
question  we  now  have  to  consider  is,  therefore, 
whether  the  judgment  against  Josiah  D.  Brooks 
takes  the  case  out  of  that  rule. 

A  Statute  of  Pennsylvania^  passed  April  6, 
1880,  provided  as  follows: 

"In  aU  suits  now  pending  or  hereafter 
brought  in  any  oourt  of  record  in  this  Com- 
monwealth, against  Joint  and  several  obligors, 
copartners,  promisors  or  the  indorsers  of  prom- 
issory  notes,  In  which  the  writ  or  f  process  haa 
not  been  or  may  not  be  served  on  all  the  de- 
fendants, and  Judgment  may  be  obtained  against 
those  served  with  process,  such  writ,  process  or 
Judgment  shall  not  be  a  bar  to  recovery  in 
anoth&r  miU  against  the  defendant  or  defend- 
ants, not  served  with  process."  1  Brightly's 
Pord.  Dig.  11th  ed.  958,  %  4B. 

Another  statute,  passed  April  4, 1877,  enacted 
as  foUows; 

"Where  Judgment  has  been  or  may  hereafter 
be  obtained  in  any  oourt  of  record  of  this  Com- 
monwealth, against  one  or  more  of  several  oo- 
defendants,  in  default  of  'appearance,  plea  or 
affidavit  of  defense,  said  Judgment  shall  not  be 
a  bar  to  recovery  »n  ths  tarns  wU  (against  the 
other  defendants,  Jointiy  or  Jointiy  and  sever- 
ally liable  as  co-obligon,  copartners  or  othei^ 
wise."    /d  954,  §49. 

By  another  statute,  passed  August  2, 1842,  H 
was  provided  that  in  all  actions  instituted 
against  two  or  more  defendants,  in  which  Judg- 
ment may  be  entered  on  record  at  different 
periods  against  one  or  more  of  the  defendants, 
by  confession  or  otherwise,  the  entries  so  made 
"  Shall  be  considered  good  and  valid  iudgments 
against  all  the  defendants,  as  of  the  date  of  the 
respective  entries  thereof,  and  the  day  of  the 
date  of  the  last  entry  shall  be  recited  hn  all  sub- 
sequent proceeding  by  9cinfacUu  or  otherwise, 
as  the  date  of  Judgment  against  all  of  them, 
and  Judgment  rendered  accordingly.'* 

And  "  When  an  entry  of  luogmant  •  •  • 
shall  be  made  on  the  records  oif  any  court 
against  two  or  more  defendants,  at  diflerent 
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periods,  sach  oitries  ihall  operate  as  good  and 
Yalid  judgment  against  aU  the  defendants;  and 
the  plaintiff  may  fxrooeed  to  the  collection  of 
the  money  due  thereon,  with  costs,  as  if  the  en- 
tries had  all  been  made  at  the  date  of  the  latest 
entry."    /A  §8  45,  46. 

This  is  a  proceeding  in  the  original  suit  and 
on  the  original  caase  oi  action,  u  a  judgment 
■hall  be  rendered  against  Charles  H.  Brooks,  it 
win  be  a  Judgment  in  the  original  action,  the 
Bsme  in  aD  respects,  except  as  to  date,  that  it 
would  have  been  if  he  had  been  served  with 
process  and  had  put  in  the  same  defense  before 
the  judgment  against  Josiah  D.  Brooks.  He 
voluntarily  app^red  "in  the  same  suit"  by 
accepting  sernce  of  the  original  summons,  but 
with  an  extension  of  time  to  put  in  his  personal 
defense.  Had  the  same  thing  been  done  before 
the  judgment  against  Josiah  D.  Brooks,  there 
coula  have  been  no  removal  on  the  petition  of 
Cniarles  H.  Brooks,  or  on  the  petition  of  all  the 
defendants,  because  the  suit  would  have  been 
isainst  the  two  defendants,  one  of  whom  was  a 
mzen  of  the  same  State  with  the  pUdntifl,  and 
a  separate  defense  by  one.  This,  it  has  often 
been  held,  would  not  show  or  create  a  separable 
controveny,  within  the  meaning  of  toe  Re- 
moval Act  Hyde  v.  Ruble,  104  U.  S.  407 
[26:  828];  Affr^  v.  Wiiwaa,  112  U.  8. 187.  198 
r28:  698,  6951;  LonisnUe  d  N.  R  R  Ch.  r. 
Ide,  114n.  8. 52 [29:631;  Putnamy,  Ingraham, 
114  U.  8.  57  [29:651:  86.  Louis  ete.  R.  Oo.  v. 
WiUim,  114  U.  8. 60  [29:661;  Pirie  v.  Tvadt,  115 
U.  8.  41  f29:  8811;  BtaHn  v.  NewTork,  115  U. 
8.  248, 259  [29:  »38,  8911;  Shane  v.  Andffn(m, 
117  U.  8. 276129: 8991;  Fidelity  Ins.  Oo.  v.  Hun- 
Ungion,  117  U.  8.  280  [29:  898];  Chre  v.  Vinal, 
117  T7.  8. 847  [29: 912T;  Plymouth  Min.  Oo.  v. 
Amador  Oanai  Oo.  118  U.  8.  265  [anU,  282]. 
It  is  true  there  is  now  no  longer  any  controversy 
upon  the  original  cause  of  action  with  Josiah 
D.  Brooks,  against  whom  a  final  judgment  has 
already  been  rendered,  but  ndther  was  there  in 
Putnam  v.  Ingraham,  oupra,  with  the  defend- 
ant Morgan,  who  was  In  default  and  made  no 
defense.  In  this  lesped  the  two  cases  differ 
only  in  degree,  and  not  in  kind.  In  this  case 
the  prooeetungs  had  gone  one  step  further  Uian 
in  the  other,  and  the  default  of  Josiah  D. 
Brooks  had  been  fixed  by  the  judgment.  In 
principle,  however,  the  cases  are  alue. 

Much  reliance  was  had  in  argument  on'  Tulee 
V.  Vom,  99  U.  8.  589  [25:8551.  The  petiUon  in 
that  case  was  filed  under  the  Act  oi  July  27, 
1866, 14  8tat  at  L.  806,  chap.  288,  where  only 
the  separate  controversy  of  the  petitioninfi;  de- 
fendant could  be  removed,  ana  the  plamtiff 
was  aUowed  to  proceed  against  all  the  other 
defendants  in  the  state  court,  as  to  the  remain- 
ing controversIeB  in  the  suit,  the  same  as  if  no 
renwval  had  been  had.  Under  that  statute  the 
suit  could  be  divided  into  two  distinct  parts- 
one  removable  and  the  other  not  That  which 
was  removable  might  be  taken  to  the  Circuit 
Court  of  the  United  States,  and  that  which  was 
not  removable  would  remain  in  the  state  court 
for  trial  without  any  reference  whatever  to  the 
other.  The  removal  had  the  effect  of  making 
two  suits  out  of  ona  Not  so  with  the  Act  of 
1875.  Under  that,  it  was  held  in  Barney  v. 
Latham,  108  U.  8.  20*5  [26:  514],  that  if  a  sep- 
arable controversy  exists,  a  removal  for  such 
cause  takes  the  whole  suit  to  the  circuit  court, 
119  U.  S.  U.  8..  Book  30. 


and  leaves  nothing  behind  for  trial  in  the  state 
court. 

In  TiUee  v.  Vo$e  there  were  several  causes  of 
action  embracedjn  the  suit — some  joint  acainst 
Yulee  and  ail  the  other  defendants,  and  one 
against  Yulee  alone  as  the  indorser  of  certain 
promissonr  notes.  Upon  a  trial,  jud^ent  had 
been  renoered  in  favor  of  all  the  aefendants 
upon  all  the  causes  of  action.  This  judgment 
was  idfirmed  by  the  highest  court  of  the  State, 
as  to  all  the  causes  of  actlbn,  except  that  against 
Yulee  alone  as  indorser.  As  to  that  it  was  re- 
versed and  the  cause  sent  back  for  a  new  trial 
It  was  under  these  circumstances  that  it  was 
said  ''it  appeared  that  the  controversv,  so  far 
as  it  concerned  Yulee,  not  only  could  be,  but 
actually  had  been,  by  judicial  determination, 
separated  from  thuat  of  the  other  defendants; " 
and  a  removal  of  this  controversy,  thus  actually 
separated  from  the  rest  of  the  case,  was  directed 
upon  the  petition  of  Yulee,  filed  after  the  cose 
had  been  sent  back  for  trial  as  to  him  alone, 
and  before  the  trial  or  final  hearing,  which  was 
in  time  under  that  statute.  Upon  this  removal 
only  the  separate  controversy  with  Yulee  was 
carried  to  the  circuit  court,  and  the  judgment 
hi  that  would  have  no  connection  whatever 
with  the  other  parts  of  the  case,  which  remained 
undisturbed  in  the  state  court,  where  the  record 
continued,  so  far  as  they  were  concerned. 

In  the  present  case,  however,  and  under  the 
present  law,  as  ruled  in  Bevrney  v.  Latham, 
supra,  the  whole  original  suit,  including  the 
judgment  against  Josiah  D.  Brooks,  must  be 
taken  to  the  circuit  court,  because  this  is  a  pro- 
ceeding under  the  Pennsylvania  Statute,  in  that 
suit,  to  obtain  a  judgment  therein  afainat 
Charles  H.  Brooks.  If  the  removal  should  be 
allowed  and  a  judgment  rendered  in  favor  of 
Charles  H.  Brooks,  the  circuit  court  would  be 
compelled  to  carry  into  execution  the  judgment 
of  the  state  court  against  Josiah  D.  Brooks, 
which  would  in  no  sense  be  a  judgment  of  the 
circuit  court,  but  of  the  state  court  alone.  As 
Charles  H.  Brooks  made  himself  a  partv  to  the 
"  same  suit,"  he  voluntarily  subjected  himself 
to  the  obstacles  which  were  in  the  way  of  re- 
moving his  controversy  to  the  circuit  court, 
and  must  be  governed  accordingly.  Fletdter  v. 
Hamlet,  llf  U.  8.  408  (Bk.  ^,  L.  ed.  679]. 
Had  the  plaintiffs  proceeaed  against  him  under 
the  other  statute  and  brought  another  suit,  the 
case  would  have  been  different,  because  thai 
would  have  been  a  separate  and  distinct  action 
to^  which  there  was  no  other  defendant  but 
himself;  but  this  proceeding  is  merely  auxiliary 
to  the  original  suit,  and  in  all  respects  a  part  of 
that  suit,  from  which  it  cannot  be  separated. 
If  a  Judgment  shall  be  rendered  against  Charles 
H.  Brooks,  that  judgment  and  the  judgment 
already  existing  against  Josiah  D.  Brooks  "  wiU 
be  treated  as  one  on  the  scire  fo/cias  or  execu- 
tion."   Finch  V.  Lamberton,  62  Pa.  870. 

The  order  remanding  the  case  is  affirmed. 
True  copy.   Test : 

James  H.  McKeoney,  Cflerlc,  Sup.  Court,  U.  8. 
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[499]  GEORGE  THACKRAH,  4KP^i 

«. 
BMIL  HAAS;  ANTHONY  GODBE,  LON- 
DON  BANK  OP   UTAH  (Limited),  ahd 
ROTAL  MINING  COMPANY  OP  UTAH. 

<8ee  8.  a  Beportor'8  ed.  4l»4tQl) 

intoxieated  person  'eomplainani  unaSU  to 
repay  eongideraaanr-^equity  will  grant  rditf 
—profrinonfar  repaytMiU  in  decree. 

1.  Bqulty  will  grant  relief  where  the  tnnster  ot  m 
▼Bluaole  property  has  been  fnndiilently  extorted, 
for  a  irroady  Inadequate  oonslderation,  from  a  per- 
son while  in  such  a  state  of  intoxication  as  to  ren- 
der him  Incapable  oftransaotlng  business. 

2.  Where  the  complainant  without  any  fault  of 
his  own  is  unable  to  repay  the  consideration  of  a 
fraudulent  transfer,  equl^will  not  require  him  to 
do  so  as  a  condition  precedent  to  flrantliiflr  him  re- 
lief, but  wlU  make  due  provision  In  the  decree  for 
its  repayment. 

[No.  M.] 

SuhmittedBee.  9, 1886.    Decided  Ike  $0, 1886. 

APPEAL  from  the  Supreme  Court  of  the 
Territory  of  Utah.    Becereed. 

Statement  of  the  case  by  Mr.  Justice  Qvmar : 

This  suit  was  brought  on  December  16, 1^, 

by  Tbackrah  against  Haas,  Godbe,  the  London 

liank  of  Utah  (Limited)  and  the  Royal  Mining 

Company  of  Utah. 

The  complaint  alleged  that  on  September  17, 
1880,  the  plaintiff  was  owner  of  certain  inter- 
ests, property  and  rights  in  the  Mining  Com- 
pany, equal  to 80,000  sh«..^of  itscapiuu  stock, 
and  then  of  the  value  of  $80,000  (as  to  75,000 
shares  in  his  own  right,  and  as  to  the  remain- 
inff  5,000  as  trustee),  and  for  the  same  was  en- 
titled to  have  80,000  shares  issued  to  him 
whenever  the  stock  should  be  issuable;  that  on 
that  day,  and  for  two  months  befort  and  a 
month  afterwards,  the  plaintiff  was  continu- 
ously in  a  state  of  intoxication  to  such  a  degree 
as  to  have  his  mental  faculties  thereby  mnm- 
paired  as  to  render  him  not  in  his  right  mind, 
and  wholly  in<»pacitated  to  transact  any  busi- 
ness or  enter  into  any  contract;  that  all  the  de- 
fendants, at  the  time  of  the  transfer  hereinafter 
mentioned,  knew  that  the  plaintiff  was  and  for 
two  months  had  been  in  that  condition;  that 
while  he  was  in  that  condition  the  Bank  through 
its  oHiccrs  pursued,  harassed  and  goaded  hfin 
as  to  a  debt  of  his  to  the  Bank,  in  oraer  to  extort 
from  him  a  transfer  to  Haas  of  his  interest  In 
the  Mining  Company;  and  the  plaintiff  was 
greatly  worried  by  other  creditors  to  whom  he 
owed  small  amounts,  and  was  Rieatly  exdted 
and  annoyed  by  this  conduct  of  the  Bank  and 
other  creditors,  as  the  defendants  knew;  that 
while  ui  this  condition  the  pldntiff  was,  as  he 
TKAAi  Iwiieves,  encouraged  in  his  drunkenness  and 
L&aoj  furnished  with  tatoxicating  drinks  by  the 
agents  of  Haas,  with  the  knowledge  of  the 
Bank;  that  on  September  17,  1880,  Haas  and 
the  Bank,  well  knowing  the  plaintiff's  condi- 
tion and  his  incapacity  for  business,  fraudu- 
lently imposed  upon  and  extorted  horn  him, 
for  the  grossly  inaaequate  sum  of  $l,200,a  trans- 
fer or  aarignment  in  writing  to  Haas  of  the  whole 
of  the  plaintiff's  interests  aforesaid  in  the  Mining 
i86 


CompanT;  that  Godbe  and  the  Bank  were  the 
real  parties  in  interest  for  whom  the  transfer 
was  procured,  and  that  th^  now  held  the 
shares,  or  Haas  held  the  same  for  them;  thai 
of  this  sum  of  |1,900  the  sum  of  |750  was  re- 
tained by  the  Bank  and  applied  to  the  pay* 
ment  of  the  plaintiff's  debt  to  it,  and  the  re- 
maining $450  was  applied  by  his  wife  in  pay- 
ing his  small  debts;  tnat  the  plaintiff,  on  ze- 
ooverinff  from  his  intoxication,  gave  notice  to 
all  the  defendants  of  his  intention  to  bring  thie 
suit  as  soon  as  he  should  be  able  to  repay  to 
Haas  the  sum  of  $1,900;  but  that  the  plaintiff, 
although  he  had  used  every  effort  to  obtain 
money  for  that  purpose,  had  been  unable  ta 
obtain  it,  and  had  not  now  the  pecuniary  abil- 
ity to  repay  that  sum;  that  the  only  available 
means  to  which  he  could  look  for  raising  it 
were  the  interests  and  shares  aforesaid  in  the 
Mining  Company,  fraudulently  forced  from 
him  by  the  pretended  transfer;  and  that  if  the 
plaintiff  were  now  able  to  repay  the  |],200  to 
Haas,  he  could  not  do  so,  because  Haas  had 
left  the  Teiritoiy  to  reside  elsewhere. 

The  complaint  concluded  by  praying  Judg- 
ment that  the  transfer  to  Haas  be  declared  void, 
and  be  canceled;  that  the  80,000  shares  of  stock 
and  said  interests  therein  be  adjudged  to  be  the 
plaintiiTs  property;  that  so  much  thereof  be 
sold  by  oroer  of  the  court  as  should  be  suflScient 
to  yield  tl,200  and  interest  from  the  date  of 
the  transier,  and  that  sum  be  paid  to  Haas; 
that  the  Mining  Company  be  directed  to  issue 
the  rest  of  those  shares  and  interests  to  the  plaint- 
iff, and  be  restrained  from  issuing  them  to  any 
other  person;  and  that  the  other  defendants 
restore  to  the  plahitiff  any  certificates  thereof 
in  their  hands,  and  be  restrained  from  receiT- 
ing  any  more,  and  account  to  him  for  any 
p£t  that  they  had  disposed  of. 

The  defendants  severally  demurred  to  the 
complaint  as  statins  no  cause  of  action;  the  de- 
murrers were  sustsmed  and  the  complaint  die- 
missed  by  the  courts  of  the  Territory  and  the 
plaintiff  app^ed  to  this  court 

Mr.  E.  D«  Hoge*  for  appellant; 

The  contract  was  utterly  void. 

Dextery.  HaU,  15  WalL  9  (83  U.  8.  bk.  21, 
L.  ed.  7^;  Qore  v.  Oibaon,  18  Mees.  AW.  628. 

If  not  void,  the  contract  was  certainly  void- 
able. 

2  Pom.  Eq.  Jur.  %  949;  F^reneh  v.  F)wieJk^ 
8  Ohio,  %U;  Barrett  v.  BuxUm,  2  Aik.  167. 

The  inadequacy  of  consideration  is  so  groei 
as  to  lead  to  a  presumption  of  fraud. 

Moore  v.  Moore,  56Cal.  89;  Bimgh  v.  HunL 
2  OhiO;  495. 

Eqmty  will  interpose  and  annul  the  contract 

8teu>art  v.  Liepenard,  26  Wend.  266;  1  Story. 
Eq.  Jur.  gg  284,  287,  288. 

The  rule  that  upon  the  rescission  of  a  con- 
tract the  i»rties  must  be  put  in  etaiu  quo  doei 
not  apply  where  the  contract  is  void  ok  initug, 

Banchee  v.  McMahon^  85  CaL  2ia  See  also 
Martin  v.  BoberU^  Cush.  126;  Rnnwlde  v. 
WaUer'e  ffein,  1  Wash.  (Va.)  164:  Orymei  v. 
Sandere,  98  U.  S.  66  (Bk.  28,  L.  ed.  798). 

The  rule  of  etaiu  quo  is  satisfied  if  the  Jud^ 
ment  asked  for  will  accomplish  the  same  result 

Harrie  v.  BquxtaJtie  L.  Anur.  Society,  G4  N. 
Y.  196;  Judge  qf  Probate  v.  Stone,  44  N.  H.  593. 

(No  counsel  appeared  for  i4;>pellees.) 

lit  r.  s. 
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Mr.  JutUce  Gray  deUvered  the  opinion  of 
tbeoouit: 

No  opinion  of  the  court  below  and  no  brief 
or  amunent  for  the  appellees  harine  been  sub- 
mitt^  to  UB,  it  is  not  easy  to  coDjectuie  the 
ground  upon  which  the  demuners  were  sus- 
tained. 

Bj  the  Statutes  of  Utah,  there  is,  for  the  en- 
forcement or  protection  of  private  rights  and 
the  redress  or  prevention  of  private  wrongs, 
but  one  form  of  action,  commenced  bj  com- 
plaint, to  which  the  defendant  may  demur  or 
answer.  If  there  be  no  answer,  the  relief  can- 
not exceed  that  demanded  in  the  complaint;  in 
any  other  case,  the  court  may  grant  any  relief 
consistent  with  the  case  made  by  the  complsdnt 
and  embraced  within  the  issue.  Compiled  Laws 
of  Utah,  1876,  §§  1226, 1247,  1268,  1374. 

The  complaint  in  the  present  case  is  in  the 
nature  of  a  bill  in  equity  a^inst  a  Mining  Cor- 
poration, a  Bank,  and  two  mdividuals,  alTegins 
that  while  the  plaintiff  was  in  such  a  state  ol 
intoxication  as  not  to  be  in  his  right  mind  or 
capable  of  transacting  any  business  or  entering 
into  any  contract*  the  defendants,  knowing  his 
condition,  fraudulently  extorted  from  him,  for 
the  sum  of  |1,200,  a  transfer  to  one  of  those 
persons,  forUie  benefit  of  the  other  and  of  the 
Sank,  of  bis  interests,  worth  $80,000,  in  shares 
to  that  amount  in  the  Mining  Corporation;  and 
praying  for  a  cancellation  oi  the  transfer,  for  a 
sale  of  enough  of  the  interests  transferrei  to 
repay  the  $17200,  for  the  issue  of  the  rest  by  the 
luning  Company  to  the  plaintiff,  for  the  res- 
toration to  him  bjr  the  other  defendants  of  any 
certificates  in  their  hands,  and  for  an  account 
and  an  injunction.  It  cannot  be  doubted  that 
this  was  such  a  case  of  fraud  as  entftled  him  to 
(502]  relief  m  equity.  2  Pom.  Eq.  Jur.  §§  914,  949. 

The  complaint  further  alleges,  and  the  de- 
murrer admits,  that  the  mater  part  of  this 
sum  of  $1,200  was  retained  oy  the  Bank  and  ap- 
pUeJ  to  the  payment  of  a  debt  previously  due 
to  it  from  the  plaintiff,  and  (it  would  seem  be- 
fore he  recovered  from  his  intoxication)  the 
rest  of  that  sum  was  applied  by  his  wife  to  the 
payment  of  his  small  debts,  and  he  had  no 
means  available  to  raise  money  to  repay  the 
$1,200,  except  the  interests  in  the  Mining  Com- 
pany, which  he  had  been  induced  by  the  de- 
fendants' fraud  to  make  a  transfer  of.  The 
plaintiff,  without  any  fault  of  his,  being  un- 
able to  repay  the  consideration  of  the  fraudu- 
lent transfer,  equity  will  not  require  him  to  do 
io  aa  a  condition  precedent  to  granting  him  re- 
lief, but  will  make  due  provision,  in  the  final 
decree,  for  the  repayment  of  that  sum  out  of 
the  property  recovered.  JBeynoldB  v.  Waller, 
1  Wash,  ^a.)  164;  Allertan  v.  AllerUm,  50  N. 
Y.  870;  A  0.  more  fully  stated,  in  Rarris  v. 
BgmtaNe  L.  Amr.  Society,  64  N.  Y.  196,  200. 

Judgment  reverted,  and  eaee  remanded  for 
fwrOuT  proeeedingi  in  conformity  with  this 
epimon, 

Tnmeofj,  Test: 

James  H.  MbKennej,  Clerk,  Sup.  Ckmrt,  U.  8. 


WILLIAM  L.  HUSE  et  al.,  Appte.,  [543] 

JOSEPH  O.  GLOVER  bt  ai- 

(See  8.  a  Beporfeer'S  ed.6ia.«(U 

OoniHtuHanal  law—^ffeet  of  admieeion  of  lUi- 
noie^fireedam  of  navigation  of  lUinois  Riv- 
er—not bound  by  United  Btatee  Ordinance— 
may  improve  navigation  and  exact  toUefor  use 
of  artificial  fadliOea — charge  according  to 
tonnage,  valid— tonnage  dutieidefined~-review 
iff  authorities. 

1.  The  8tate  of  lUinoto  upon  ber  admiasion  be- 
came entitled  to  and  poaaessed  of  all  the  riffhta  of 
dominion  which  belonged  to  the  original  States. 

2.  The  provision  of  article  4  of  the  Ordinance  of 
1787,  providing  that  the  navigable  waters  leading 
into  the  MisBiasippi  and  St.  Lawrence  should  be 
common  highways,  and  forever  free,  does  not  bind 
the  State  ofillinois,  and  does  not  impair  the  powers 
which  said  State  could  have  exercised  over  its 
rivers  had  said  provision  no  ezistenoe. 

8.  How  the  highways  of  a  State,  whether  on  land 
or  by  water,  shall  be  best  improved  for  the  public 
good  Is  a  matter  for  state  determination,  subject 
to  the  right  of  Congress  to  interpose  when  such 
highways  are  the  means  of  Interstate  and  foreign 
commerce. 

4.  The  exaction  of  reasonable  tolls  by  a  State  as 
compensation  for  the  use  of  artificial  facilities  for 
the  improvement  of  navigation.  Is  not  an  impost 
upon  such  navigation,  or  an  interference  witn  its 
freedom. 

ft.  A  tonnase  dutj  within  the  meaning  of  the 
constitutional  prohibition  is  a  tonnage  charge  upon 
a  vessel,  as  an  instrument  of  commerce,  for  enter- 
ing or  leaving  a  port,  or  navigating  the  public 
waters  of  the  country. 

e.The  charges  imposed  by  the  canal  commission- 
ers of  Illinois  for  the  paasaire  of  vessels  through 
the  locks  constructed  by  the  State  at  Henry  aiid  at 
Ck>pperas  Creek  on  the  Illinois  River,  are  not  open 
to  €>bJection  because  prescribed  according  to  the 
tonnage  of  the  vessels. 

pro.  89.] 
Argued  Dee.  10, 1886.       Decided  Dec.  tO,  1886. 

APPEAL  from  the  Circuit  Court  of  tbeUnited 
States  for  the  Northern  District  of  IllinoiB. 


e  history  and  facts  of  the  case  sufficiently 
appear  in  the  opinion  of  the  court. 
Mr.  G.  S.  Eldredere,  for  appellants: 
The  attention  of  this  court  does  not  seem  to 
have  been  called,  in  the  late  case  of  Eecanaha 
Oo.y.  Chieago,Wt  U.  8.  678  pk.  27,  L.  ed.  442), 
to  the  fact  that  the  State  of  Illinois,  in  the  ac- 
ceptance of  the  Act  of  Congress  under  which 
it  was  authorized  to  organize,  expressly  cove- 
nanted with  respect  to  the  Ordinance  of  1787, 
that  it  should  not  be  revoked  "  without  the 
consent  of  the  Unit/nl  States."  It  would  seem 
that  this  was  equivalent  to  an  express  adoption 
of  the  particular  provisions  of  that  ordinance 
with  respect  to  the  navitcable  watercourses  to 
which  such  a  degree  of  importance  had  been 
attached. 

Had  the  State  of  niinois, without  the  consent 
of  Congress,  the  lawful  right  to  assume  ex- 
clusive control  over  the  Illinois  River,  and  to 
erect  dams  across  it  and  thus  force  steamers  and 
other  vessels,  before  then  navigating  the  river 
in  its  natural  state  as  such  public  channel  of 
interstate  commerce, to  pass  through  locks  con- 


UfV«8. 


Nora.— Oonstttutkmol  law;  intertltale  commerce; 
reindation  of;  power  of  Oonmrtas;  how  far  exckttUte, 
For  a  fuU  discussion,  see  Qlouoester  Ferry  Oo.  v. 
Pa.  lUU.  8.  bk.2B,  IW,  note. 
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sinicted  at  these  dams,  and  pay  tonnage  duties 
and  other  impositions,  in  oraer  to  enjoy  the 
privilege  of  navigating  it,  which  they  haa  bo- 
Tore  enjoyed  "without  restriction? 

Unless  there  has  been  some  spec&Ac  delega- 
tion of  power  to  the  State  by  Congress,  author- 
izing the  erection  of  dams  and  other  structures, 
and  the  imposition  of  tolls  and  other  impositions 
upon  the  navigation  of  the  river,  such  a  recog- 
nition of  power  by  the  State  over  the  commerce 
of  the  country  cannot  be  maintained. 

Gibbons  v.  Ogden,  9  Wheat.  89  (22  U.  S.  bk. 
«.  L.  ed.  44);  The  Daniel  Ball,  10  Wall.  557 
(19:  999);  The  Mmtello,  20  Wall.  430  ^2:  891); 
llcndernon  v.  JVayor,  92  U.  S.  269  (SK3:  54^; 
Cooley  V.  Port  Wardens,  12  How.  299  (13;  996); 
Gilman  v.  Phila.  8  Wall.  715(18:  96). 

The  Legislature  has  not  only  assumed  to  im- 
pose a  tonnage  duty  within  the  meaning  of  the 
Act  of  ConCTcss,  but  a  direct  tax  upon  the  car- 
goes, aimed  specifically  at  the  particular  char- 
acter of  the  freight  transported. 

These  imposts  fall  directly  within  the  case  of 
the  State  Freight  Tax,  15  Wall.  282  (82  U.  S.  bk. 
21,  L.  ed.  146),  so  far  as  they  relate  to  the  ice 
being  transported  by  the  complainants  down 
the  rivdr,  to  be  distributed  at  different  com- 
mercial points  without  the  limits  of  the  State 
of  Illinois.  As  said  by  the  court  in  Teleffraph 
Co.  V.  Texas,  105  U.  S.  464  (26:  1068),  in  com- 
mcnting  upon  the  State  Freight  Tax  Case,  in 
this  the  court  should  apply  the  rule  announced 
in  Brown  v.  Maryland,  12  Wheat.  419  (6:  678). 
that  where  the  burden  of  taxation  faus  on  a 
thing  which  is  the  subject  of  taxation,  the  tax 
is  to  be  considered  as  laid  on  the  thing,  rather 
than  on  him  who  is  charged  with  the  duty  of 
paying  it  into  the  treasury. 

The  court  further  says  in  the  Telegraph 
Company  Case,  supra,  taxes  on  vessels  acoonl- 
Ing  to  the  measurement  without  any  reference  to 
the  value  were  declared  to  be  taxes  on  tonnage. 

StaU  Tonnage  Tax  Gases,  12  Wall  204  (79  TJ. 
8.  bk.  20,  L.  ed.870):  Peeiey.  M(yrgan,19  Wall. 
681  (22:  201);  Cannon  v.  J^T.  0.  20  Wall.  577 
(22:  417):  Inman  Steamship  Co. y.  Tinker,  94  U. 
8.  238  (24:  118);  Co.  ofMobUe  v.  KimbaU,  102 
U.  S.  691  (26:  288);  Maran  v.  N.  0.  112  U.  8. 
73  (28:  655). 

The  impositions  assumed  to  be  laid  upon 
the  vessels  of  the  complainants  and  their  car- 
goes are  direct  taxes  upon  the  vessels  as  in- 
struments of  interstate  commerce,  and  upon 
the  cargoes  as  subjects  of  interstate  commerce, 
without  reference  to  either  the  value  of  the 
vessels  or  cargoes,  for  the  privilege  of  navigat- 
ing the  Illinois  River,  a  public  highway  of  the 
United  States  over  which  Congress  has  exclus- 
Iveiurisdiction. 

This  case  does  not  rest  upon  the  same  prin- 
ciples as  those  of  Packet  Co.  v.  Keokuk,  96  U. 
8.  80  (Bk.  24,  L.  ed.  377);  Packet  Co.  v.  8i. 
Ijouis,  100  U.  8.  428  (25:  688);  Packet  Co.  v. 
Catlettsburg,  105  U.  8.  659  (26:  1169);  Vteks- 
burg  V.  TMn,  100  U.  8.  430  (25:  690);  Trans. 
Co.  V.  Parkersburg,  107  U.  8.  691  (27:  584).  and 
other  kindred  cases  which  support  a  charge  for 
use  of  artificial  channels,  wharves  and  like  im- 

grovements,  made  by  the  State,  and  which  the 
late  in  the  exercise  of  its  local  authority  has 
the  undoubted  right  to  make,  and  which  do 
not  operate  as  a  restraint  upon  navigation  of 
the  navigable  rivers  or  waters  of  the  Uniti^d 
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States  by  such  vessels  as  were  accustomed  to 
navi^te  them  in  their  natural  condition.  None 
of  this  class  of  cases  is  applicable  to  the  case 
at  bar. 

It  is  admitted  that  the  complainants  were  en- 
gaged in  interstate  commerce;  that  the  cargoes 
of  ice  transported  in  their  vessels  were  subjects 
of  interstate  commerce.  It  is  admitted  that  fa- 
cilities for  navigating  the  river  wex-e  not  in- 
creased by  the  construction  of  locks  and  dams, 
but  were  impeded  seriously,  and  that  they  were 
subjected  to  heavy  losses. 

Mr.  George  Uant,  Atty-Gen.  of  Illinois, 
for  appellees: 

The  charges  for  passing  through  the  locks, 
based  upon  the  tonnage,  are  not  in  confiict  with 
that  clause  of  the  Constitution  which  prohibits 
the  States  from  imposing  tonnage  taxes,  duties 
or  imposts. 

Packet  Co.y.  Keokuk,  95  U.  S.  80  (Bk.  24,  L. 
ed.  877);  Packet  Co.  v.  St.  Louis,  100  U.  S.  423 
^5:  688);  Vickt^rg  v.  Tobin,  100  U.  8. 430  (25: 
690);  Packet  Co.  v.  Catlettsburg,  106  U.  8.  559 
(26:  1169). 

A  State  may  improve  navigable  waters. 

Palmer  v.  Cuyahoga  Co.  8  Mclean,  226; 
Jolly  V.  DraiDbridge  Co.  6  McLean,  237;  Veazi€ 
V.  Moor,  14  How.  568  (55  U.  8.  bk.  14,  L.  ed. 
645);  Improvement  Co.  v.  Manson,  48  Wis.  255. 

And  it  may  collect  tolls  for  the  use  of  the  im- 
provements. 

Canal,  dft  Nan,  Co.  v.  Parker,  29  La.  Any^. 
480;  Canal  Co.  v.  Lairrence,  2  Hun463;  Thames 
Bank  v.  Lovdl,  18  Conn.  500;  McBeynolds  v. 
BmaUhouse,  8  Bush,  447;  County  of  Mobile  y. 
KimbaU,  103  U.  8.  691  (Bk.  26,  L.  ed.  238). 

ifr.«7iMric0FieIddeliveredtheopinionofthe  [5441 
court: 

This  case  comes  from  the  Circuit  Court  for 
the  Northern  District  of  Illinois.  It  was  heard 
there  and  decided  on  demurrer  to  the  bill  of 
complaint  The  substance  of  the  bill  is  this: 
That  by  various  Acts  of  her  I^slature,  com- 
mencing with  one  passed  in  February,  1867, 
the  State  of  IHinois  adopted  measures  for  im- 
proving the  navigation  of  Illinois  River,  includ- 
ing the  construction  of  a  lock  and  dam  at 
Henry,  and  at  Copperas  Creek  on  the  river. 
She  created  a  board  of  canal  commissioners, 
and  invested  it  with  authority  to  superintend 
the  construction  of  the  locks  and  dams,  to  con- 
trol and  manage  them  after  thdr  construction, 
and  to  prescribe  reasonable  rates  of  toll  for  the 
passage  of  vessels  through  the  locks.  By  a 
clause  in  one  of  the  Acts  It  was  provided  that 
all  toUs  received  for  the  use  of  the  locks,  not 
necessary  to  keep  the  same  in  repair,  and  to  pay 
the  expenses  of  their  collection,  should  tie 
*'  paid  quarterly  into  the  state  treasury  as  part 
of  the  general  revenue  of  the  State.''  Laws  of 
ni.  of  1872,  213,  214. 

The  works  were  constructed  at  an  expense 
of  several  hundred  thousand  dollars,  which  was 
prindiMUly  borne  by  the  State.  It  is  represent- 
ed that  a  small  portion  was  contributed  by 
the  United  States.  Those  at  Henry  were  com- 
pleted in  1872;  those  at  Copperas  Creek  in  1877; 
and  the  commissioners  prescribed  rates  of  toll 
for  the  passage  of  vessels  through  the  locks,  the 
rates  being  fixed  per  ton,  accoraing  to  the  ton- 
nage measurement  of  the  vessels  and  the  amount 
of  freight  carried, 
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The  complatoaiits,  dtizens  of  Illinois,  com- 
posiiig  the  firm  of  Huse,  Loomi8&  Co.,  areen- 
cageo,  and  hare  been,  ^noe  their  organization 
m  1864,  in  cutting  ice  at  Peru  and  at  other 
points  on  the  Illinois  River,  and  in  transporting 
II  on  that  river,  and  thence  by  the  Mississippi  and 
other  navigable  streams  to  St.  Lonis,  Memphis, 
and  other  southern  markets;  and  in  connection 
therewith  are  carrying  on  a  general  transporta- 
tion business,  using  constantly  from  three  to 
six  steamboats,  and  from  thirty  to  sixty  barges, 
var^g from  125 to  1,000 tons,  alllioensed and 
I  r^'istered  under  the  Act  of  Congress.  They 
allege  in  the  bill  that  prior  to  the  construction 
of  the  dam  across  the  niinois  Biver  at  Henry, 
they  were  able  to  navigate  the  river  without  in- 
terruption, except  such  as  was  incident  to  its 
ordinary  use  in  its  natural  state;  that  the  dams 
at  that  place  and  at  Copperas  Creek  are  impedi- 
ments to  the  free  navigation  of  the  river;  that 
while  an  additional  depth  of  water  is  created 
above  them,  no  practical  advantage  ensues  to 
the  complainants,  for  they  encounter  below  the 
dams  the  same  stage  of  water  they  would  have 
without  them;  that  the  dams  are  so  constructed 
as  to  wholly  impede,  except  at  extreme  high 
water,  the  navigation  of  the  river  by  steamboats 
and  other  vessels  which  were  previously  ac- 
customed to  navigate  it,  unless  they  pass 
through  the  locks;  that  from  the  construction 
of  the  lock  and  dam  at  Henry  in  1872  to  the 
q>ring  of  1878,  they  have  paid  as  duties  or 
diarges  upon  the  tonnage  measurement  of  their 
steamboats  and  other  vessels  about  $3,000,  and 
for  tolls  imposed  upon  the  cargoes  of  ice  trans- 
ported by  them  about  $5,000;  that  upon  subse- 
quent shipments  similar  charges  have  been  ex- 
acted, as  also  for  the  passage  of  their  boats  and 
barees  through  the  lock  at  Copperas  Creek. 
Ana  they  allege  that  they  are  advised  and  be- 
Ueve  that  the  unpNOsition  of  the  toUs  and  ton- 
nage duties  mentioned  is  in  violation  first,  of 
the  provision  of  article  four  of  the  ordinance 
for  the  government  of  the  territory  of  the  United 
States  northwest  of  the  Ohio  Klver,  passed 
July  18,  1787,  which  provides  that "  The  navi- 

gbie  waters  leading  mto  the  Mississippi  and 
.  Lawrence,  and  the  carrying  pUces  between 
the  same,  shidl  be  common  highways,  and  for- 
ever free,  as  well  to  the  inhabitants  of  the  said 
tenitoiy  as  to  the  citizens  of  the  United  States, 
and  those  of  any  other  Statep  that  may  be  ad- 
mitted into  the  Confederacy,  without  any  tax, 
impost,  or  du^  therefor;''  and,  second,  of  the 
article  of  the  Constitution  of  the  United  States 
which  prohibits  the  imposing  of  a  tonnage  duty 
by  any  State  without  the  consent  of  Congress. 
Art  1,  §  10.  They  therefore  praj  that  the 
defendants,  who  are  canal  conmiissioners,  and 
all  persons  acting  under  them,  may  be  re- 
•tramed  from  exacting  any  tonnage  duties  or 
other  chaiges  for  the  passage  of  their  steam- 
boats or  barges,  and  other  vessels  used  by  them 
in  navigating  the  Illinois  River,  or  &om  inter- 
fering in  any  manner  with  the  free  and  unin- 
terrupted navigation  of  the  river  by  them  in 
the  usual  course  of  their  business. 

The  questions  thus  urged  upon  the  consider- 
ation Qi  the  court  below  are  pressed  here;  but 
they  axe  neither  new  nor  difficult  of  solution. 
The  opinion  of  that  court  presents  in  a  clear 
and  aattafactoiy  manner  the  full  answer  to  them , 
and  nothing  can  be  -added  to  the  force  of  its 
lit  U.  & 


reasoning.  In  affirming  its  conclusions  we 
can  do  uttle  more  than  repeat  its  argument. 
Hu9e  V.  Olaver,  11  Biss.  550. 

The  fourth  section  of  the  ordinance  for  the 
government  of  the  northwestern  territory  was 
the  subject  of  consideration  in  Bseanaba,  etc.. 
Tram,  Co.  v.  Chicago,  107  U.  S.  678  [27:  442]. 
We  there  said  that  the  ordinance  was  passed  be- 
fore the  Constitution  took  effect;  that  although 
it  appears  by  various  Acts  of  Congress  to  have 
been  afterwards  treated  as  in  force  in  the  terri- 
toiy,  except  as  modified  by  them,  and  the  Act 
enabling  die  people  of  Illinois  Territory  to  form 
a  Constitution  and  state  government,  and  the 
resolution  of  Congress  admitting  the  State  into 
the  Union,  referr^  to  the  prindples  of  the  or- 
dinance, accordhig  to  which  the  Constitution 
was  to  be  formed,  its  provisions  could  not  con- 
trol the  powers  and  authority  of  the  State  after 
her  admission;  that  whatever  the  limitation  of 
her  powers  as  a  government  whilst  in  a  terri- 
torial condition,  whether  from  the  Ordinance 
of  1787  or  the  legislation  of  Congress,  it  ceased 
to  have  any  operative  force,  except  as  volun- 
tarily adopted  by  her,  after  she  became  a  Slate 
of  the  Union;  that  on  her  admission  she  at  once 
became  entitled  to  and  possessed  of  all  the 
rights  of  dominion  and  sovereignty  which  be- 
longed to  the  original  States;  that  the  language 
of  the  resolution  admitting  her  was  that  shells 
"  admitted  into  the  Union  on  an  equal  footing 
with  the  original  States  in  all  respects  what- 
ever;" and  that  she  could,  therefore,  afterwards 
exercise  the  same  powers  over  rivers  within  lier 
limits  as  Delaware  exercised  over  Blackbird 
Creek,  and  Pennsylvania  over  Schuylkill  River. 
BoUardv.  Hagan,  8  How.  212  [11:  565];  Ptr- 
fiwli  V.  MunieipaUty  ofN,  0.,  Id,  689  [11:  730]; 
Strader  v.  Qraliam,  10  How.  82  [13:  387]. 

We  also  held  in  that  case  that,  independent-  [547] 
ly  of  these  considerations,  the  terms  of  the 
ordinance  were  not  violated  because  the  navi- 
gable streams  were  subject  to  such  crossing^  as 
tiie  public  necessities  and  convenience  might 
requne.  The  rivers  did  not  change  their  char- 
acter as  common  highways,  if  the  crossings 
were  allowed  imder  reasonable  conditions,  and 
so  as  not  unnecessarily  to  obstruct  them.  1  he 
erection  of  bridges  with  dams  and  the  estab- 
lishment of  ferries  for  the  transit  of  persons 
and  property  are  consistent  with  the  free  navi- 
gation of  the  rivers;  and  in  support  of  this  doc- 
trine we  referred  to  the  case  of  Palmer  v. 
Comrt,  qf  Cuyahoga  County,  8  McLean,  220, 
where  Mr.  Justiee  McLean,  speaking  of  the 
provision  of  the  ordinance,  said:  "This  pro- 
▼ision  does  not  prevent  a  State  from  improv- 
ing the  navigableness  of  these  waters  by  re- 
moving obstructions,  or  by  dams  and  locks,  so 
increasmg  the  depth  of  the  water  as  to  extend 
the  line  of  navigation;  nor  does  the  ordinance 
prohibit  the  construction  of  an^  work  on  the 
river  which  the  State  may  consider  important 
to  commercial  intercourse.  A  dam  may  be 
thrown  over  the  river,  provided  a  lock  is  so  con- 
structed as  to  permit  boats  to  pass  with  little  or 
no  delay,  and  without  charge.  A  temporary 
delay,  such  as  passing  a  lock,  could  not  be  con- 
sidered as  an  obstruction  prohibited  by  the  or* 
dinance." 

Since  the  decision  in  the  B9eana>ba  Com  we 
have  had  our  attention  repeatedly  called  to  the 
terms  of  this  clause  in  the  Ordinance  of  1787. 
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K  similar  dauae  as  to  their  navigable  rivers  ia 
found  in  the  Acta  providing  for  the  admission 
of  California,  Wisconsin  and  Louisiana.  The 
clause  in  the  Act  providing  for  the  admission 
of  California  was  considered  in  OardweU  v. 
Ameriean  Bridge  Co.  118  U.  S.  205  [28;  059]. 
We  there  held  that  it  did  not  impair  tne  power 
which  the  State  could  have  exercised  over  its 
rivers  had  the  clause  not  existed;  and  that  its 
object  was  to  preserve  the  rivers  as  hiehways 
equally  open  to  all  persons  without  preference 
to  any,  and  unobstructed  by  duties  or  tolls, 
and  thus  prevent  the  use  of  the  navigable 
streams  by  private  parties  to  the  exclusion  of  the 
public,  and  the  exaction  of  toll  for  their  navi- 
1548]  gation.  The  same  doctrine  we  have  reiterated 
at  the  present  term  of  the  court  in  construing 
a  similar  clause  in  the  Act  for  the  admission  <n 
Louisiana.  Hamilton  v.  VicJc^ntrgh,  8.  db  P.  B. 
B,Oo.  119 U.  S.  \anie,  893.]  As  thus  construed, 
the  clause  would  prevent  any  exclusive  use  of 
the  navigable  waters  of  the  State—a  possible 
farming  out  of  the  privilege  of  navigating 
them  to  particular  individualB,  classes  or  cor- 
porations, or  by  vessels  of  a  particular  charac- 
ter. That  the  apprehension  of  such  a  monopoly 
was  not  unfounaed  is  evident  from  the  history 
of  legislation  since.  The  State  of  New  York 
at  one  time  endeavored  to  confer  upon  Living- 
ston and  Fulton  the  exclusive  ri^htto  navigate 
the  waters  within  its  jurisdiction  by  vessels 
propelled  in  whole  or  in  part  by  steam. 

The  exaction  of  tolls  for  passage  throug;h  the 
locks  is  as  compensation  for  the  use  of  artificial 
facilities  constructed,  not  as  an  impost  upon 
the  navigation  of  the  stream.  The  provision 
of  the  clause  that  the  navigable  streams  should 
be  liighways  without  anjr  tax,  impost  or  duty, 
has  reference  to  their  navigation  in  their  natural 
state.  It  did  not  contemplate  that  such  navi- 
gation might  not  be  improved  b^  artificial 
means,  by  the  removal  of  obstructions,  or  by 
the  making  of  dams  for  deepening  the  wa(ers, 
or  by  turning  into  the  rivers  waters  from  other 
streams  to  increase  their  depth.  For  outlays 
caused  by  such  works  the  State  may  exact 
reasonable  tolls.  They  are  like  charges  for 
the  use  of  wharvea  and  docks  constructed  to 
facilitate  the  landing  of  persons  and  freight, 
and  the  taking  them  on  board,  or  for  the  repair 
of  vessels. 

The  State  is  interested  in  the  domestic  as  well 
as  in  the  interstate  and  foreign  commerce  con- 
ducted on  the  Illinois  River,  and  to  increase  its 
facilities  and  thus  augment  its  growth,  it  has 
full  power.  It  is  only  when,  in  the  judgment 
of  Congress,  its  action  is  deemed  to  encroach 
upon  the  navigation  of  the  river  as  a  means  of 
interstate  and  foreign  commerce,  that  that  bod  v 
may  interfere  and  control  or  supersede  it.  If, 
in  the  opinion  of  the  State,  greater  benefit 
would  result  to  her  commerce  by  the  improve- 
ments made  than  by  leaving  the  river  in  its 
natural  state— and  on  that  point  the  State  must 
necessarily  determine  for  itself — it  may  author- 
ize them,  although  increased  inconvenience  and 
[549]  expense  may  therebj[  result  to  the  business  of 
individuals.  The  private  inconvenience  must 
yield  to  the  public  good.  The  opening  of  a  new 
highway,  or  the  improvement  oi  an  oKl  one,  the 
building  of  a  railroad  and  many  other  works  in 
which  the  public  is  interested,may  materially  di- 
minish business  in  certain  quarters  and  increase 
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it  in  othen;  yet,  for  the  Ion  resulting,  the  saffer- 
era  have  no  le^  ground  of  oomplidmt  How 
the  highwavB  of  a  State,  whether  on  land  or  Iry 
water,  shall  be  best  improved  for  the  public 
ffood  is  a  matter  for  state  determination,  aab 
Ject  always  to  the  right  of  Gonmss  to  inter 
pose  in  the  cases  mentioned.  Spooner  v.  Mo' 
OonneU,  1  McLean,  887;  EM)gg  v.  Union  €h. 
12  Conn.  7;  ThofMi  Bank  v.  LowU,  18  Conn. 
500;  MeBeyndld»  v.  BmaUhouK,  8  Bush,  447. 

Bv  the  terms  tax,  impost  and  duty,  mentioned 
in  the  ordinance,  is  meant  a  charge  for  the  uae 
of  the  government,  not  compensation  for  im- 
provementSb  '  The  fact  that  if  any  surplus  re- 
mains from  the  tolls,  over  what  ia  used  to  keep 
the  locks  in  repair,  and  for  thehr  collection,  ft 
is  to  be  paid  into  the  state  treasury  as  a  part  of 
the  revenue  of  the  State,  does  not  change  the 
character  of  the  toll  or  impost  In  prescribing 
the  rates  it  would  be  impossible  to  state  in  ad- 
vance what  the  tolls  would  amount  to  in  the 
afi^ffregate.  That  would  depend  upon  the  extent 
of  bumness  done;  that  is,  the  number  of  vessels 
and  amount  of  freight  which  may  pass  through 
the  locks.  Some  disposition  of  the  surplus  is 
necessary  until  its  use  shall  be  required,  and 
it  may  as  well  be  placed  in  the  state  treasury, 
and  probably  better  than  anywhere  else. 

Nor  is  there  anything  in  the  objection  that 
the  rates  of  toll  are  prescribed  by  the  commis- 
sioners according  to  the  tonnage  of  the  vessels, 
and  the  amount  of  freight  carried  by  them 
through  the  locks.  This  is  simply  a  mode  of 
fixing  the  rate  according  to  the  size  of  the  ves- 
sel and  the  amount  of  property  it  carries,  and 
in  no  sense  is  a  duty  of  tonnage  within  the  pro- 
hibition of  the  Constitution.  A  dut^f  of  ton- 
nage within  the  meaning  of  the  Constitution  is 
a  charge  upon  a  vessel,  according  to  its  ton- 
nage, as  an  instrument  of  commerce,  for  en- 
tering or  leaving  a  port,  or  navigating  the  pub- 
lic waters  of  the  counUy :  and  the  prohibition  1 550j 
was  designed  to  prevent  the  States  from  im- 
posing hindrances  of  this  kind  to  oommeroe 
carri^  on  by  vessels. 

In  Packet  Co,  v.  Keokuk,  95  U.  S.  80  [24: 877], 
that  city  was  authorized  by  its  charter  to  make 
wharves  on  the  banks  of  the  navigable  river 
upon  which  it  is  situated,  and  to  collect  and 
regulate  wharfage,  the  rates  being  proportioned 
to  the  tonnage  of  the  vessel;  and  the  court  held 
that  the  charge  was  not  subject  to  the  objection 
that  it  was  a  duty  of  tonnase  within  the  pro- 
hibition of  the  Constitution.  It  said:  "A  charge 
for  services  rendered,  or  for  conveniences  pro- 
vided, is  in  no  sense  a  tax  or  a  duty.  It  is  not 
a  hindrance  or  impediment  to  free  navijBpation. 
The  prohibition  to  the  State  against  the  imposi- 
tion of  a  duty  of  tonnage  waa  deaignea  to 
guard  aeainst  local  hindninces  to  trade  and 
carriage  by  vessels,  not  to  relieve  them  from 
Hability  to  claims  for  assistance  rendered  and 
facilities  furnished  for  trade  and  commerce. 
It  is  a  tax  or  a  duty  that  is  prohibited;  som^ 
thing  imposed  by  virtue  of  sovereignty,  not 
claimed  in  right  of  proprietorship.  Wharfage 
is  of  the  latter  character.  Providing  a  wharf 
to  which  vessels  may  make  fast,  or  at  which 
they  may  convenientiv  load  or  imload,  is  ren- 
dering them  a  service.  And  in  Transportation 
Co.  V.  Parkerrifurg,  107  U.  S.  691  [27:  684], 
spealdng  of  a  charge  of  wharfage  according  to 
the  tonnage  of  a  vessel,  and  a  duty  of  tonnage 
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probibited  liy  tbs  Coofftitiillon,  the  ooort  said: 
"  Th^  aie  nol  the  same  thin^;  a  duty  of  ton- 
naige  ia  a  charge  for  the  privily  of  enterinjr, 
or  tradinff  or  lying  iD,  a  port  or  harhor;  wharf- 
age is  a  diarge  for  the  use  of  a  wharf/'  And 
afain;  '*  The  fact  that  the  rates  (of  wharfage) 
barged  are  ^radoated  by  the  size  or  tonnage 
of  tte  vessel  is  of  no  oonsequenoe  in  this  con- 
nectioQ.  Tliis  does  not  make  it  a  duty  of  ton- 
nage in  the  sense  of  the  Constitution  and  the 
Acts  of  Congress."  Gannon  v.  Jieto  Orleans,  20 
Wall.  677  [22:  417];  Ptu^t  Co,  v.  OatUtUimrg, 
105U.S.  «iS9[26:lie9]. 

It  is  unnecessary  to  pursue  the  subject  fur- 
ther. W^donot  9ee  any  oli}eeU<m$  that  tootUd 
jfu^fy  a  di&turbanee  cf  the  decree  below,  which 
M  aceSrdingly  afflrmed. 

True  copy,   ^t: 

James  U.  KoKenney*  COerk,  Sup.  Ck>Qrt,  U.  S. 


[495]         MOSES  0.  BIGNALL,  Piff.  in  Err.. 
e. 
JAMES  H.  GOULD. 

(8ee&aBeporter*sed.  485-488.) 

Bondr-" penal  tfum,"  a  penalty — "liquidated 
damagee** — diicharge  in  hankruptey. 


LThe* 


sum  "  named  in  a  bond  given  to  se- 


cure the  ob]iffee*8  discharge  from  a  large  number 
of  claims  against  him,  held  by  certain  third  parties 
seTeraiiy,  is  held  to  be  simply  a  penalty,  although 
it  is  also  described  in  the  bond  as  ^  liquidated  dam- 


2.  The  plaintiff  having  been  discharged  in  bank- 
raptof  after  the  breach  and  before  action  brought, 
It  IS  held  that  he  can  recover  nominal  damages 
only. 

[No.  88.] 

Sulmitted  Dee.  7, 1886.    Decided  Dec.  20, 1886, 


r\  ERROR  to  the  Chrcuit  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri. 
Affirmed. 

Statement  of  the  case  by  Mr.  Justice  Gh»a.y : 

This  was  an  action,  brought  in  September, 
1881,  by  a  citizen  of  Missoiiri  against  a  citizen 
of  New  York  upon  the  following  bond,  signed 
and  sealed  by  the  defendant: 

"  Know  aU  men,  that  I,  James  H.  Gould,  of 
Seneca  Falls,  New  York,  am  held  and  firmly 
bound  to  Moses  C.  Bignall  in  the  penal  sum  of 
ten  thousand  dollars  lawful  money,  liquidated 
damages,  to  the  payment  of  whidfi  I  bind  my- 
self, my  heirs,  executors,  administrators  and 
usiois,  firmly  by  these  presents. 

"Sealed  with  my  seal  at  the  City  of  St. 
Louis  and  State  of  Missouri  this  7th  day  of 
Aprfl,  A.  D.  1879. 

"The  condition  of  this  obligation  is  such 
that  whereas,  on  the  first  day  of  April,  1878, 
the  said  Moses  C.  Bignall  became  unable  to 
pay  and  satisfy  all  his  just  debts  and  liabilities; 
and  whereas,  the  Gould  Manufacturing  Com- 
pany, of  Seneca  Palls  aforesaid,  was  one  of  the 
creditors  of  the  said  Moses  C.  Bignall;  and 
wheresB,  the  said  Gould  Manufacturing  Com- 
pany, Mrs.  Hannah  B.  Gould,  of  Seneca  Falls, 
and  AngusMcDonald,  of  Rochester,  New  York, 


Kof»— PMiatty:  KgiKdated  daimagu.   See  Dennis 
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became  the  assignees  by  purchase  of  a  large 
number  and  amount  ox  the  said  debts  and 
claims  then  existing  against  the  said  Moses  0»  |4961 
Bignall;  and  whereas,  said  last  named  parties 
or  either  of  them  may  deem  it  to  their  interest 
to  become  the  assignees  of  other  of  said  debts 
and  claims  now  eziating  against  said  Moses  C. 
Bignall: 

"  Now,  thertfore,  if  the  said  Gould  Manu- 
facturing Company,  the  said  Hannah  B.  Gould, 
and  the  said  Angus  McDonald,  shall  acquit, 
release  and  discharge  the  said  Moses  C.BignalL 
within  one  year  from  the  date  hereof,  of  all  and 
singular  the  debts  and  claims  aforesaid  that 
have  been  assigned  to  them,  or  that  may  here- 
after be  assigned  to  them,  or  either  of  them,  by 
good  and  sufficient  release  in  writing,  to  be 
made  by  them,  and  to  be  delirered  by  them  to 
said  Moses  C.  Bigoall,  then  this  obligation  to 
be  void;  otherwise,  it  shall  remain  in  full  force 
and  virtue." 

The  petition  alleged  that  the  defendant  exe- 
cuted the  bond  at  its  date;  that  the  plaintiff  was 
then  owing  to  divers  persons  debts  amountiue 
to  about  $50,000,  including  one  to  the  Gould 
Manufacturing  Companv  of  about  $7,000;  and 
that  Hannah  B.  Gould  neld  assignments  from 
different  persons  of  many  of  those  debts,  to  the 
amount  of  about  $26,000  (a  list  of  ten  of  which 
wasannexed,  varyine  f rom  il  47. 28  to  $8, 11 7. 00), 
and  Angus  McDonald  held  assignments  of  like 
debts  to  the  amount  of  about  $6,000  (a  list  of 
thirteen  of  which  was  annexed,  varying  from 
$9.80  to  $1,445.52);  that  there  had  beeu  a  breach 
of  the  bond,  in  that  more  than  a  year  had 
elapsed  since  its  execution,  yet  neither  the  Gould 
Manufacturing  Company  nor  Gould  nor  Mc- 
Donald had  acquittcKi,  released  or  discharged 
the  plaintiff  from  any  of  those  debts,  and  that 
by  reason  of  this  breach  the  plaintiff  had  been 
damaged  in  the  sum  of  $10,000. 

The  answer  admitted  these  allegations,  ex- 
cept that  it  denied  that  the  plaintiff  had  been 
damaged  in  the  sum  of  $10,000  or  any  other 
sum;  and  alleged  that  the  plaintiff,  under  pro- 
ceedings in  bankruptcy  pending  at  the  date  of 
the  bond,  had  since  obtained  a  certificate  of 
discharge,  wherebv  all  his  debts  mentioned  in 
the  petition  were  discharged.  The  plaintiff  filed 
a  replication,  denying  aU  the  allegations  of  the 
answer. 

Upon  a  trial  by  the  court,  a  jury  having  been 
duly  waived,  the  plidn tiff  proved  that  the  assets 
which  came  to  the  hands  of  his  assignee  in 
banknptcy  amounted  to  $23,109.54,  and  no 
more,  ot  which  $17,439.11  was  collected  of  the 
Gould  Manufacturing  Company,  and  that  the 
only  dividend  paid  was  on  March  14,  1882,  of 
46 1^  cents  on  the  dollar.  The  plaintiff  ad- 
mitted in  open  court  that  he  obtained  a  certifi- 
cate of  discharge  on  May  6,  1880,  under  pro-  [497] 
ceedings  in  bankruptcy  begun  on  April  25, 
1878.  The  defendant  relied  on  this  admission, 
and  introduced  no  evidence.  No  other  testi- 
mony was  given  nor  admissions  made  at  the 
trial,  save  those  contained  in  the  pleadings. 

The  plaintiff  asked  the  court  to  declare  the 
following  propositions  of  law  as  applicable  to 
this  case:  "1.  The  bond  sued  on  is  a  liquidated 
bond,  and  the  breach  being  admitted  by  the  de- 
fendant, the  plaintiff  is  entitled  to  recover  the 
liquidated  sum,  $10,000.  2.  If  the  bond  is  not 
a  nquidated  bond,  still,  under  the  issues  and 
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the  evidence,  the  plaintiff  Ib  entitled  to  reooTer 
more  than  nominal  damages,  notwithstanding 
his  discharge  in  bankrupU^."  The  court  re- 
fused thus  to  declare  tne  law,  and  rendered 
tadgment  for  the  plaintiff,  and  assessed  his 
damages  at  one  cent  only.  The  plaintiff  except- 
ed to  the  ruling  and  action  ox  the  court,  and 
sued  out  this  writ  of  error. 

Mewri,  H.  BL  Pollard  and  8.  IF.  Tay- 
lor, for  plaintiff  in  error: 

The  following  authorities  support  the  Tiew 
that  the  will  of  the  parties  is  clearly  expressed 
in  the  bond  that  $10,000  should  be  the  exact 
and  liquidated  damages  in  case  of  a  bleach  of 
the  conditions  of  thcTOnd. 

LotM  V.  Pten,  4  Burr.  2226;  Learv  ▼.  Lt^fUn, 
101  Mass.  884;  ChthMl  ▼.  Talmqge,  9 K.  Y.661; 
Bagley  v.  P^ddie,  16  N. Y.  469;  OmetU  ▼.  Oa^, 
21  N.  Y.  258;  jVoy«  v.  PhiUips,  60  N.  Y.  408; 
Hamdker  v.  Schroen, 49 Mo. 4m:Watt$  v.  Sheih 
pard,  2  Ala.  425;  WiUianu  ▼.  Green,  14  Ark. 
81C;  HamilUm  ▼.  Overton,  6  Blackf.  206;  Ohrie- 
dee  V.  BoHon,  5  Car.  &  P.  240;  Streeter  Y,Bush, 
25  Cal.  71;  TinaUwy.  Cutler,  7  Conn.  291;  Gob- 
ble V.  Snider,  76  111.  158;  Downey  v.  Beach,  78 
ni.  58;  Sparrow  ▼.  Paris,  7  H.  &  N.  594;  Field, 
Damages,  155;  1  Sutherland,  Dam.  475-520. 

There  is  a  marked  distinction  between  being 
released  by  act  of  the  creditor,  and  a  release  by 
operation  of  law.  In  the  latter  case  a  new 
promise  revires  the  debt,  while  the  former  is  a 
final  extinguishment  of  the  debt 

Valentine  ▼.  Fbekr,  1  Met  520;  Way  ▼.  Sperry, 
6  Gush.  241;  Smith  ▼.  Richmond,  19  OaL  476. 

(No  counsel  appeared  for  defendant  in  error.) 

1 498]  2ir,  Justice  Ghray  deliyered  the  opinion  of 
the  court: 

By  the  rules  now  established  at  law  as  well 
as  in  equity,  the  sum  of  $10,000,  named  in  this 
bond,  is  a  penalty  only,  and  not  liquidated  dam- 
ages. As  observed  mr  Lord  Tentcorden  in  a  sim- 
ilar case, '  'Whoever  framed  this  agreement  does 
not  appear  to  have  had  any  very  dear  idea  of 
the  distinction  between  a  penalty  and  liquidated 
damages;  for  the  sum"  in  question  "is  de- 
scribed in  the  same  sentence  as  a  penal  sum 
and  as  liquidated  damages."  Datiee  v.  Pmton, 
6  B.  &  C.  216,  222;  A  a  9  D.  &  R  869,876. 
The  object  of  the  bond  is  to  secure  the  obligee's 
discharge  from  a  larfl;e  number  of  claims  against 
him,  held  by  certam  third  persons  severally, 
amounting  in  all  to  something  like  $89,000,  and 
varying  from  more  than  $8,(K)0  to  less  than  $10 
each.  A  failure  of  either  of  those  persons  to  re- 
lease anv  one  of  those  claims  would  be  a  breach 
of  the  bond;  and  for  any  such  breach  a  just 
compensation  might  be  estimated  in  damages. 
The  sum  of  $10,(X)0  must  therefore  be  regaraed 
as  simply  a  penaltv  to  secure  the  payment  of 
such  damages  as  the  obligee  may  suffer  from 
any  breach  of  the  bond.  Watte  y.  Oaman,  115 
U.  S.  858  [Bk.  29,  L.  ed.  406];  Bove  v.  AnceU, 
5  Bing.  N.  C.  890;  S.  O.  7  Scott,  864;  nompeon 
V.  Hudson,  L.  R.  4  H.L.  1, 80;  FUk  v.  Gray,  11 
Allen,  182. 

Upon  the  evidence  introduood  and  the  ad- 
missions made  by  the  plaintiff  at  the  trial,  it 
does  not  appear  that  he  suffered  any  damage 
whatever.  Although  there  was  a  tedini(^ 
breach  of  the  bond  at  the  expiration  of  a  year 
from  its  date,  bv  the  third  persons  therein 
named  having  failed  to  release  the  plaintiff  from 
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any  of  the  debts  held  by  them,  yet,  within  a 
month  afterwards,  and  before  thu  action  was 
brought,  he  was  legally  dischamd  from  all 
thoM  debts  bv  obCaming  a  oertmcate  of  dis- 
charge in  bankruptcy.  This  dischaige  was  not 
the  less  complete  and  effectual  because  the 
creditors  had  not  received  payment  in  full,  nor 
because  the  plaintiff  mirht,  if  he  saw  fit,  by 
new  promises  to  them,  waive  the  discharge  and 
revive  so  much  of  the  debts  as  had  not  been 
satisfied  by  the  dividends  paid  by  the  assignee 
in  bankruptcy. 

Judgment  for  nominal  damayet  e^firmed. 

Ttue  copy.   Test: 

James  H.  KoKeniMj,  Glerk,  8apw  Oourt  U.  81 


LOUIS  P.  SUTTER  bt  ax-,  AppU.,       i[531] 

ISAAC  ROBINSOK,  ahd  JULIUS  ROSEN- 
THAL,  Admr  of  Abkawah  Roberbon, 
Deceased. 

(See  &  a  B6porter*s  ed.  01-6111) 

Lettenpatent  eonetrued  and  limited  to  apparatus 
claimed — process,  not  toithin — e^valents— 
JOe  wrapper  as  evideneS'-praeUee, 

"L  Letten  patent  Na  SISMIB,  for  an  tanoroved  Bip- 
paratus  for  reeweatlnff  tobaooo,  do  not  sostaln  a 
claim  for  a  prooen  of  steamlnir  tobaooo  by  mean* 
of  steam,  or  steam  and  a  bodj  of  hot  water,  nor  by 
any  prooess  whatever,  but  must  be  limited  to  the 
apparatus;  the  precise  improvement  covered  there- 
by beinff  the  substitution  of  a  wooden  vessel  for 
holding  the  tobaooo  for  a  metallic  one. 

S.  In  such  sa  apparatus,  the  use  of  the  cases, 
boxes  or  packages  in  wUon  the  tobacco  was  orig- 
inally packed  is  not  equivalent  to  the  use  of  the 
wooden  tobaooo  holder  covered  by  said  letters 
patent. 

&  A  patentee  cannot  insist  upon  a  oonstructioii 
of  his  patent  which  will  include  what  the  Patent 
Office  was  expressly  required  him  to  abandon  and 
disavow  as  a  conditton  of  the  grants 

[No.  87.J 
AryuedDeo.  9. 10, 1886.  Decided  Dee.  90, 1886. 

APPEALftom  the  Circuit  Court  of  the  United 
States  for  the  Northern  Districtof  Dlinoia. 
Beversed, 

The  history  and  facts  of  the  cam  anwar  In 
the  opinion  of  the  court. 

Messrs,  ThomMs  A.  Banning'  and  Ephraitm 
Banning,  for  appellants. 
Messrs,  Jolia  W.  r~ 
Adeoek,  for  appellees. 

Mr,  Justice  VLsMhrnwrn  dsUfwed  tbe  opiB- 
ion  of  the  court: 

This  is  a  bOl  hi  eqoi^  filed  by  Immc  Bobtn- 
son  and  Abraham  Rbbmson  aninst  the  appel- 
lants to  restrain  an  alleged  mfringement  of 
letters  patent  mnted  by  the  United  States  to 
Abraham  Bolnnson  on  June  10, 1879,  for  an 
improved  apparatus  for  resweating  tobaooo. 
The  defenses  relied  on  are,  that  the  patent  ia 
invalid  for  want  of  novelty,  and  a  denial  of  the 
alleged  infringement.  The  spedficationa  and 
dahns  of  the  patent,  with  lerarence  to  aooom- 
panying  drawings,  are  as  follows: 

"  Figure  1  is  a  top  or  plan  view  of  an  ^ipft* 
ratus  embodying  my  improvements,  and  flgora 
d  is  a  vertical  central  section  of  the  steam  n> 
ceiver  and  tobacco  holder. 
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''Like  letten  of  refarenoe indicate  like  ptits. 

"  It  is  usaal  to  soften  the  leayes  of  tobacco,  as 
li  well  known,  in  order  to  prepare  them  for  being 
mannf  actoied  into  cigars  and  other  manuf  act* 
ved  goods,  and  to  bring  oat  a  good  and  uni- 
form color.  This  has  been  done  heretofore  in 
▼arious  ways,  and,  among  otheis,  by  dampen- 
ing the  leaves  and  szpodng  them  to  heat  while 
fai  that  condition. 

"  The  object  of  this  inventiaii  is  to  provide 
improTed  means  for  exposing  the  leaves  to  the 
action  of  steam  for  the  purposes  above  set  forth; 
and  to  that  end  my  invention  consists  of  a 
tobacco  holding  vessel  made  of  wood  suffi- 
ciently porous  to  permit  the  steam  to  percolate 
through  it,  in  combination,  substantially  as 
hereinafter  described,  with  a  steam  generating 
apparatus  and  a  steam  receivinja^  chamber  sur- 
rounding the  vessel  for  containmg  the  tobacco. 

"  I  am  aware  that  the  general  structural  plan 
of  the  appaiatos  hereinafter  described  is  old, 
and  I  do  not,  therefore,  here  intend  to  claim 
the  same  independently  of  a  tobacco  receiving 
vessel  made  of  wood  sufficiently  porous  to  per- 
mit the  steam  to  percolate  through  it,  as  and 
for  tiie  purposes  set  forth,  the  said  wobden 
vessel  constituting,  as  I  believe,  an  imxyrove- 
ment  upon  the  apparatus  heretofore  in  use;  for 
the  reason  that,  m  employing  wood  Instead  of 
metal  in  the  construction  of  the  said  vessel,  the 
tobacco  is  prevented  from  being-  tainted,  and 
may  be  kept  continually  moist  by  the  action  of 
the  steam  instead  of  bdng  merely  heated  and 
sweated  by  it,  or  steamed  only  by  the  ffenerji- 
tion  of  steam  in  the  same  vessel  containmg  the 
tobacco;  it  beine  obvious  that  if  the  tobacco 
leceiving  vessel  be  made  of  metal,  as  heretofore 
in  devices  of  this  dass,  the  steam  In  an  outer 
sorronndinff  vessel  would  merely  heat  the 
tobacco  ana  sweat  it  without  imparting  new 
moisture  to  it.  Neither  do  I  here  intend  to 
elaim  the  process,  as  such,  of  steaming  tobacco. 

"  In  the  drawings  A  represents  an  ordinary 
boiler  for  generating  steam.  B  is  a  tank  or 
vessel  for  receiving  the  steam  generated  by  the 
boiler  A.  0  is  a  tight  wooden  vessel  for  reoeiv- 
faig  the  tobacco  to  be  treated.  This  vessel 
should  be  provided  with  a  tight-lltting  cover,  a. 
I  make  the  vessel  C  of  wood,  as  an  essential 
feature  of  my  invention,  in  order  that  the 
steam  may  sweat  or  percolate  through  it  from 
the  tank  B,  and  so  that  the  tobacco  will  not  be 
tainted  bv  contact  with  metaL  The  vessel  0 
is  enouffh  snSdler  than  the  tank  B  to  be  sus- 

nded  m  the  latter  and  leave  an  annular  space, 
,  etween  the  two,  as  well  as  a  space  under- 
oeatti  the  bottom  of  the  vessel  C,  as  shown. 
The  space  b  should  also  be  covered.  In  order 
to  provide  a  cover  for  the  space  b,  and  also  sus- 
pend the  vessel  C  firmly  in  tne  tank  B,  I  employ 
sn  annular  rim  or  lid,  e,  having  an  upwardly 
tomed  flange,  0^,  fitted  to  the  vessel  C,  and  a 
downwardly  turned  flange,^",  fitted  to  the  tank 
B,screw8  or  other  fastenings  passing  through  the 
ilan^  into  the  parts  to  wmch  they  are  fitted; 
bat  It  is  not  essential  that  these  flanges  should 
be  continuous  or  extend  entirely  around  the 
vesselsw  Neither  is  it  essential  that  the  flanged 
portions  of  the  lid  «  should  be  continuous,  or 
ID  the  same  piece  with  the  remaining  part  of 
the  said  lid.  It  is,  in  fact,  much  the  easier  way 
to  make  the  flanged  portions  separately  from 


the  lid  proper,  and  I  have 
made  in  that  manner. 


S81-4M2 
represented  them  as 


"I  do  not,  however,  here  intend  to  be  rfr> 
stricted  to  any  particular  way  of  applying  the 
lid  c  and  suspending  the  vessel  0,  as  both  may 
be  done  in  various  suitable  ways;  but  I  deem 
the  manner  shown  to  be  the  best 

"D  is  a  steam  pipe  leading  from  the  upper 
part  of  the  boiler  A  into  the  upper  part  of  the 
space  b,  and  E  is  a  water  pipe  leading  from  the 
lower  part  of  the  said  space  into  the  Tower  part 
of  the  bofler.  To  use  this  apparatus  for  the 
purpose  for  which  it  is  Intenaed,  the  water  in 
the  boiler  should  be  heated  until  steam  is  sen- 
crated.  The  tobacco  to  be  treated  should  be 
pUiced  in  the  vessel  0  and  covered,  the  tobacco 
being  then  in  the  condition  in  which  it  exists 
when  taken  from  the  cases  or  packages  in 
which  it  may  have  been  packed  by  the  producers 
or  shippers. 

"The  water,  as  well  as  the  steam,  will  enter 
the  space  b  and  produce  a  sufficient  tempera- 
ture in  the  vessel  0  to  sweat  the  tobacco  there- 
in, the  steam  producing  moisture  in  the  vessel 
O  by  sweating  or  percolating  through  it  from 
the  space  b,  in  addition  to  the  moisture  original- 
ly in  the  tobacco  before  it  was  confined  in  the 
vessel.  The  steam  which  enters  the  space 
b,  through  the  pipe  D,  finding  a  lower  tem- 
perature in  the  said  space  than  in  the  boiler, 
becomes  condensed,  and  !s  added  or  returned 
to  the  volume  of  water  which  flows  from  the 
said  space  into  the  boiler,  and  thus  keeps  the 
latter  supplied.  A  drculation  of  water  and 
steam  is  also  kept  up  to  a  certain  extent 

"In  a  building  where  steam  is  supplied 
through  pipes,  the  steam  may  be  conducted 
into  w  space  b  from  the  boiler  which  supplies 
the  steam,  wherever  the  boiler  may  be  situated . 
The  tobacco  should  be  exposed  to  this  treat- 
ment from  three  to  eight  days,  according  to  the 
result  desired  to  be  produced,  and  it  will  thus 
be  rendered  soft  and  pliable,  and  of  a  tmif orm 
and  dark  color,  without  beine  in  any  way  in- 
jured. The  tobacco  prepared  in  this  manner 
may  be  manufactured  into  various  artidei^  like 
cigars  and  dgarettea. 
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'  'I  deem  it  preferable  to  make  the  tank.  B,  aa 
well  as  the  tank  C,  of  wood,  80  as  to  preyent 
tainting  the  tobacco,  and  so  as  to  render  the  ap- 
paratus capable  of  treating  large  quantities  of 
tobacco  at  the  same  time,  and  without  making 
the  apparatus  heavy  and  expensive,  and  to  em- 
ploy a  boiler  wholly  detached  from  the  tank 
B,  excepting  by  the  steam  and  water  pipes  con- 
necting the  same,  thus  enabling  me  to  make  the 
outer  or  larger  tank  of  wood  without  exposing 
it  to  danger  from  fire.  A  detached  boiler  am^lv 
sufficient  to  be  employed  in  connection  with 
very  large  tanks  will  be  comparatively  simple 
and  cheap. 

''Having  thus  described  my  invention,  what 
I  claim  as  new,  and  desire  to  secure  by  letters 
patent,  is: 

"1.  The  apparatus,  substantially  as  described, 
for  treating  tobacco,  to  wit:  The  tight  vessel 
or  tank  B,  the  tight  vessel  C,  made  of  wood  and 
suspended  in  the  tank  B,  and  a  steam  generat- 
or or  heater,  all  combined  and  operating  to- 
gether, substantially  as  and  for  the  purposes 
specified. 

"2.  The  combination  of  the  boiler  A,  the 
tight  tank  B,  made  of  wood,  the  tight  vessel  C, 
made  of  wood  and  suspended  in  the  tank  B, 
and  the  pipes  D  and  E  entering  the  tank  B  and 
the  boiler,  all  arranged  and  operating  substan- 
tially as  and  for  the  purposes  specified." 

On  the  hearing  in  the  circuit  court  it  was 
found  upon  the  evidence,  that  the  device  used 
by  the  defendants  differed  from  that  of  the 
complainants,  as  described  in  the  patent,  only 
in  this  respect,  that  the  defendant's  tobacco 
holder  is  not  made  tight  so  as  to  exclude  moist- 
ure except  through  the  pores  of  the  wood;  the 
<lefcndants  using  the  oi*dinary  tobaooo  cases 
in  which  the  leaf  tobacco  comes  packed,  to  hold 
the  tobacco  during  the  process  of  resweating. 
It  was  contended  on  the  part  of  the  defendants 
that  this  was  a  substantial  difference,  because 
ibe  complainants'  claim  required  their  tobacco 
liolder  to  be  tight, while  that  of  the  defendants 
was  not.  In  disposing  of  the  case  upon  this 
point,  the  judge  holding  the  circuit  court,  in 
his  opinion,  said:  "The  essential  feature  of 
complainants'  invention  consists  in  subiecting 
the  mass  of  leaf  tobacco  to  moisture  and  heat 
in  a  comparatively  dose  wooden  box  for  a  suf- 
ficient time  to  have  it  undergo  the  process  of 
resweating*  and  it  is  no  answer  to  complainants' 
charge  of  infringement  of  their  patent  to  say 
tlmt  defendants'  box  is  not  quite  so  tight  as  that 
complainants  deem  desirable  or  necessary  for 
the  most  satisfactory  operation  of  their  deVice." 
liotnrMm  v.  Sutter,  10  Biss.  100;  5  (7. 8  Fed. 
Rep.  828. 

The  issue  as  to  novelty,  upon  the  proof,  was 
also  decided  against  the  defendants,  for  the 
reason  that  the  two  devices  relied  upon— one 
described  in  the  Oppelt  patent  of  June  16, 1874, 
and  the  other  in  the  Wenderoth  patent  of  July 
16, 1878 — both  use  metal  tanks  and  a  metal  to- 
bacco holder.  It  was  shown  that  contact  with 
metal  taints  and  injures  the  tobacco  operated 
upon,  and  that  the  free  admission  of  steam 
wets  and  to  some  extent  cooks  the  tobacco;  and 
the  conclusion  of  the  circuit  court  was  that 
"The  porous  wooden  tobacco  holder  devised  by 
Robinson  seems,  from  the  proof,  to  stimulate 
that  alow  fermentation  and  action  in  the  con- 
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stituent  elements  of  the  leal  which  is  required 
to  make  the  whole  mass  homogeneous." 

Upon  a  showing  made  by  the  defendants,  a 
rehearinff  of  the  cause  was  granted,  and  furttier 
proofs  tcuken.  Upon  that  hearing  it  was  made 
dearly  to  appear,  from  the  testimony,  that  the 
artificial  resweating  of  tobacco  had  beeneffected 
long  prior  to  the  application  for  the  complain- 
ants' patent,  by  means  of  the  application  of 
steam  in  a  chamber  adapted  for  that  purpose, 
applied  to  the  tobacco  while  in  the  oroinary  to- 
bacco cases  in  which  the  leaf  tobacco  comes 
packed.  Just  as  the  defendants  were  found  to 
have  practiced.  The  case,  however,  was  de- 
dded  against  the  defendants  upon  another 
^und,  as  appears  from  the  opinion  of  the 
judge  holding  the  drcuit  court.  Bobinmn  t. 
8utt^,  11  Fed.  Rep.  798.  He  said:  "The  dis- 
tinctive  feature  of  complainants'  device  for  re- 
sweating tobacco  is  the  water  tank  in  the  bot- 
tom of  their  outer  chambejr,  so  that,  by  keep- 
ing this  water  at  the  proper  temperature,  the 
atmosphere  of  the  outer  chamber  can  be  kept 
warm  and  humid,  whereby  the  process  of  re- 
sweating will  be  induced  and  carried  on  to 
whatever  extent  shall  be  deemed  desirable." 
The  devices  used  prior  to  Robinson's  invention, 
and  proven  as  anticipations,  which  would  avoid 
his  patent  for  want  of  novdty,  were  found  not 
to  meet  that  pouit  in  the  description  of  the  com- 
plainants' device,  inasmuch  as  the  outer  tank  in 
each,  into  which  the  steam  entered  for  the  piu> 
pose  of  heating  and  moistening  the  tobacco, 
had  specific  provision  made  in  it  for  drawing 
off  the  water  formed  by  condensation  of  the 
steam,  instead  of  bein^  arranged  so  as  to  hold  [S37J 
a  bodv  of  water  in  order  to  equalize  and  main- 
tain the  temperature  of  the  vapor  in  the  room 
or  tank. 

The  defendants  had  also  introduced  in  evi- 
dence, as  an  anticipation,  a  patent  granted  in 
1865  to  one  Huse.  His  invention  is  described 
in  his  specification  as  follows: 

"I  take  the  tobacco  by  preference,  after  it 
has  been  desiccated  and  packed  in  the  usual 
manner  in  hogsheads  or  cases,  and  which  it  is 
well  known  are  not  by  any  means  so  close  as 
to  exclude  steam.  I  place  these  hogsheads  or 
cases,  or  both,  in  a  chamber  of  convenient  size, 
and  which  can  be  closed  up  steam  tight,  and  I 
then  introduce  heat  and  moisture  by  means  of 
steam  apparatus,  such  as  generally  employed 
for  heating  buildings,  the  coils  or  congeries  of 
pipe  beinff  arranged  in  any  suitable  manner  for 
a  proper  aistribution  of  the  heat.  Some  of  the 
pipes,  about  one  half  of  them,  are  to  be  pierced 
with  very  small  holes,  to  permit  the  escape  of 
steam  into  the  chamber.  It  will  be  founa  best 
to  raise  and  maintain  the  temperature  at  about 
150  degrees  Fahrenheit,  and  for  about  forty- 
eight  hours  for  tobacco  which  has  been  wdl 
desiccated,  a  longer  time  beine  required  when 
treated  before  it  has  been  weU  dned.  At  the 
end  of  the  time  specified,  the  tobacco  should  be 
examined,  and,  so  soon  as  nicotine  is  well  de- 
veloped, which  will  be  indicated  by  the  evolu- 
tion of  ammonia,  the  steam  must  be  shut  off, 
the  chamber  opened,  the  hogsheads  or  cases 
opened,  the  tobacco  all  opened  and  shaken  and 
thoroughly  dried,  which  is  best  done  in  an  open 
and  well  ventilated  room;  and  after  it  has  been 
well  dried  the  tobacco  will  be  found  to  be  thor- 

119  U.  S. 


1881 


SUTTBB  T.  ROBimOK. 


SBl-lM 


oaghly  cured  and  ready  for  nae,  and  further 
fennentatioD  80  completely  stopped  that  it  can 
be  repacked  and  kept  for  any  derired  length  of 
time. 

"In  this  way  I  aToid  all  the  evil  consequences 
of  the  method  heretofore  practiced,  wnile  at 
tbe  same  time  it  will  enable  the  planter  to  put 
his  crop  of  tobacco  in  market  in  a  comparative- 
ly short  space  of  time. 

''What  I  claim  as  my  inyention,  and  derire 
to  secure  by  letters  patent,  is  the  process,  sub- 
stantially as  herein  described,  of  curing  tobacco, 
which  process  consists  in  subjecting  it  to  the 
rsaai  ^'^'^^  o^  artificial  heat  and  steam  to  induce  the 
^  ^  required  fermentation  until  nicotine  Ib  eyolved, 
and  then  stopping  the  further  progress  of  fer- 
mentation by  opening  the  packages  and  thor- 
oughly drying  every  part  substantially  as  de- 

In  respect  to  this,  the  circuit  court  said:  "As 
for  the  Huse  patent  of  1865,  it  was  only  a  box 
heated  with  steam  coils,  in  which  the  tobacco 
was  to  be  placed  and  heated  by  the  radiation  of 
heat  from  the  pipes  and  the  introduction  of 
live  steam."    11  Fed.  Bep.  708. 

There  was,  accordingly,  a  decree  entered  in 
favor  of  the  complainants  for  an  injunction, 
and  for  the  recovery  of  $8,809.30  damages 
found  by  the  master.  The  defendants  have 
brought  the  present  appeal. 

It  sufficiently  appears  from  the  evidence  that 
if  the  essential  and  sole  characteristic  of  the 
complainants'  invention  consists  in  a  substitu- 
tion of  a  close  wooden  box,  to  hold  the  tobacco 
while  being  subjected  to  the  process  of  re- 
sweating,  fir  metal  tobacco  homers  previously 
in  use,  either  the  practice  of  the  defendants  in 
using  as  a  tobacco  holder  the  ordinary  tobacco 
cases  in  which  the  leaf  tobacco  coides  packed, 
during  the  process  of  resweating,  is  not  an  in- 
fringement, or,  if  it  be  so  held,  the  complain- 
ants^ invention  was  anticipated  by  others  long 
prior  to  itB  date.    This  is  shown  by  the  Huse 

E stent,  and  it  is  proven  to  have  been  emi)loyed 
y  others,  particularly  by  Louis  Specht  in  the 
tobscoo  factory  of  August  BeOk  &  Go.,  in  Chi- 
cago. 

It  only  becomes  important,  therefore,  to  con- 
nder  the  ground  finally  taken  in  support  of  the 
decree,  which  involves  the  question  whether 
the  appellees  are  entitled  to  claim  the  water 
tank  m  the  bottom  of  the  outer  chamber,  and 
the  use  of  water  in  it,  whereby  the  atmosphere 
of  the  outer  chamber  can  be  kept  warm  and 
humid,  so  that  the  process  of  resweating  may 
be  mduced  and  earned  on  to  any  desirable  ex- 
tent In  this  connection  it  becomes  important 
to  consider  the  proceedings  in  the  patent  office 
in  tbe  granting  of  the  patent,  as  shown  b^  the 
file  wrapper.  It  appears  from  the  transcnpt  of 
tbe  record  in  the  case  that  the  defendants 
offered  in  evidence  a  copy  of  this  file  wrapper 
and  contents,  which  was  objected  to  as  incom- 
petent and  not  sufficiently  verified.  No  ruling 
[539]  of  the  circuit  court  seems  to  have  been  made 
upon  the  objection,  and  the  pai)er,  although 
described  as.  marked,  "  Defendants'  exhibit, 
copy  of  the  file  wrapper  and  contents  of  the 
Robinson  patent,"  is  not  certified  as  a  part  of 
tbe  evidence,  and  is  not  contained  in  the  trans- 
cript. It  does  not,  therefore,  appear  that  the 
pujjcr  was  ever  before  the  court  below,  or  con- 
luered  by  it  in  the  hearing  of  the  case.    In 
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this  oonrt»  however,  on  the  hearing,  by  consent 
of  parties,  the  file  wrapper  and  contents  were 
ord(ered  to  be  made  a  part  of  the  record.  From 
that  paper  it  appears  that  the  original  specifica- 
tion, on  which  the  application  for  a  patent  was 
based,  declared  that  the  petitioner  had  invented 
certain  new  and  useful  improvements  in  the 
method  as  well  as  apparatus  for  steaming  leaf 
tobacco.  In  setting  out  the  object  of  toe  in- 
vention, he  said:  "  The  object  of  this  invention 
is  to  provide  suitable  means  whereby  the  leaves 
may  oe  subjected  to  the  process  of  sweating  by 
means  of  steam  or  water  under  the  influence  of 
heat,  and  to  that  end  my  invention  consists  of 
that  process  and  in  the  apparatus  by  means  of 
which  I  carry  on  the  said  process,  substantially 
as  hereinafter  specified. " 

It  was  also  stated,  that  "  B  is  a  tank  or  vessel 
for  containing  water  and  receiving  the  steam 
generated  by  the  boiler  A; "  and  that  **  steam 
may  also  be  generated  in  the  space  by  filling 
the  latter  partly  with  water,  and  by  applying 
heat  directly  to  the  bottom  of  the  tank  6.  A 
good  result  will  be  accom  plished  by  keeping 
the  water  hot,  though  not  to  a  decree  sufficient 
to  generate  eteam  to  any  appreciable  extent." 
The  claims  were  set  out  as  follows: 

"  First  The  method  or  art,  substantially  as 
described,  of  treating  tobacco:  to  wit,  by 
placing  the  leaves  in  a  tight  vessel  surrounded 
or  parUy  surrounded  by  a  chamber  for  contain- 
ing water,  and  subjecting  the  tobacco  to  heat 
by  heating  the  water  in  the  said  chamber,  and 
keeping  it  to  the  proper  temperature  by  means 
of  heat  applied  to  the  said  chamber  contin- 
uously during  the  operation  of  sweating  the 
leaves,  substantially  as  and  for  the  purpose 
specified. 

"  Second.  The  method  or  art,  substantially 
as  specified,  of  treating  tobacco;  to  wit,  by 
placing  the  leaves  in  a  ti^ht  vessel  surrounded    ^  K4.n1 
by  a  steam  and  water  tight  chamber,  and  by    « ^*"J 
introducing  steam  into  the  said  chamber,  sub- 
stantially as  and  for  the  purpose  specified. 

"Third.  The  apparatus,  substantially  as  de- 
scribed, for  treating  tobacco;  to  wit,  the  tight 
vessel  or  tank  B,  the  tight  vessel  C,  made  of 
wood  and  suspended  in  the  tank  B,  and  a  steam 
generator  or  heater,  all  combined  and  operating 
together,  substantially  as  and  for  the  purpose 
specified. 

"Fourth.  The  combination  of  the  boiler  A, 
the  tight  tankB,  made  of  wood,  the  tight  vessel 
C,  maide  of  wood  and  suspended  in  tbe  tank  B, 
and  the  pipes  D  and  E  entering  the  tank  B  and 
the  boiler,  all  arranged  and  operating  substan- 
tially as  and  for  the  purpose  specified." 

This  application  was  filed  on  the  28th  of 
February,  1879,  and  rejected  by  the  patent 
office  on  the  6th  of  March.  1879. 

Thereupon  the  applicant  filed  certain  amend- 
ments to  his  specification,  by  striking  out  every- 
thing that  related  to  the  method  or  process  for 
steaming  leaf  tobacco,  and  all  that  had  refer- 
ence to  the  use  of  water  under  the  influence  of 
heat,  as  contained  in  the  tank  B,  and  tbe  first 
two  claims.  Amendments  were  also  made  by 
inserting  other  parts  of  the  specification  as  it 
now  stands;  amongst  others,  the  following:  "  I 
make  the  vessel  C  of  wood,  as  an  essential 
feature  of  my  invention,  in  order  that  the  steam 
may  sweat  or  percolate  through  it  from  the  tank 
B,  and  so  that  the  tobacco  will  not  be  tainted 
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by  oontact  with  the  metaL"  And  also  the  fol- 
lowing: *'  The  steam  producing  moisture  in  the 
vessel  C,  by  sweating  or  percolating  through  it 
from  the  space  b,  in  acmition  to  toe  moisture 
orlgin^y  in  the  tobacco  before  it  was  confined 
in  the  vessel." 

On  the  10th  of  April,  1879,  the  examiner  In- 
formed the  applicant  that  he  "  should  specif- 
ically set  forth  that  the  structural  plan  of  the 
device  is  old,  and  that  the  improvement  consists 
alone  in  miking  the  vessel  C  of  wood  instead 
of  metal,  and  sufficiently  porous  to  permit  the 
steam  to  percolate  through  it.*^ 

Thereupon  the  applicant  filed  an  amendment 
[541]  by  inserting  the  following:  "  I  am  aware  that 
the  general  structural  plan  of  the  apparatus 
hereinbefore  described  is  old,  excepting  that 
the  vessel  C  for  receiving  the  tobacco  has  not, 
so  far  as  I  am  aware,  heretofore  been  made  of 
wood,  but  of  metal.  The  making  of  the  vessel 
C  of  wood,  and  sufficiently  porous  to  permit 
the  steam  to  percolate  through  it,  constitutes 
the  essential  feature  of  this  invention.  When 
metallic  vessels  are  employed  to  receive  the  to- 
bacco, it  is  liable  to  be  tainted,  and  in  such  cases 
is  merely  heated,  but  not  subjected  to  the 
moistening  influence  of  steam  or  vapor  perco- 
lating through  the  vessel  containing  tiie  to- 
bacco, as  when  this  vessel  is  made  of  wood 
sufficiently  x)orous  to  admit  of  that  result.  I 
do  not,  therefore,  here  intend  to  claim  the  gen- 
eral structural  plan  of  the  said  apparatus  inde- 
pendently of  a  vessel.  C,  made  of  wood,  suffi- 
ciently porous  to  allow  the  steam  to  percolate 
througb  it." 

On  the  24th  of  April,  1870,  the  examiner 
wrote  to  the  applicant  as  follows:  "  The  spec- 
ification should  be  amended  by  omitting  all 
statements  that  the  applicant  has  an  improved 
process  or  is  the  inventor  of  such.  ♦  ♦  ♦  The 
statement  of  invention,  and  reference  to  the 
state  of  the  art,  both  reauire  correction,  as  the 
invention  is  an  improved  apparatus  only." 

Thereupon  further  amendments  were  made, 
resulting  in  the  specification  and  claims  as  they 
now  stand,  and  tne  patent  was  granted. 

A  comparison  of  the  patent  as  granted  with 
the  application  very  conclusively  establishes  the 
limits  within  which  the  patentee's  claims  must 
be  confined.  He  is  not  at  liberty  ziow  to  insist 
ux)on  a  construction  of  his  patent  which  will 
include  what  he  was  expressly  required  to 
abandon  and  disavow  as  a  condition  of  the 
grant.  Shepard  v.  Carriffan,  116  U.  S.  698  [Bk. 
29,  L.  ed.  728],  and  cases  there  cited.  It  ap- 
pears, therefore,  distinctly  that  the  patentee 
has  no  claim  for  a  process  of  steaming  tobacco 
by  means  of  steam,  or  steam  and  a  b<3y  of  hot 
water,  nor  by  any  process  whatever.  His  in- 
vention must  be  limited  to  the  apparatus,  and 
as  to  that  he  was  expressly  required  to  state 
that  its  structural  plan  was  old  and  not  of  his 
invention.  What  is  meant  by  the  structural 
plan  of  the  apparatus  is  the  arrangement  of  the 
vessels  for  holding  the  tobacco,  for  confining 
(642]  the  steam  and  water,  and  for  supplying  the 
steam;  and  the  precise  improvement  which  is 
alone  the  subject  of  the  patent  is  the  substitu- 
tion of  a  wooden  vessel  for  holding  the  tobacco 
while  being  resweated  in  place  of  a  metallic 
one.  So  that  the  ultimate  question  in  the  case 
Is  reduced  to  this,  whether,  in  such  an  appa- 
ratus, the  use  of  the  cases,  or  boxes,  or  pack- 
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ages,  In  which  the  tobacco  leaves  are  originally 
packed  by  the  producer  is  equivalent  to  the- 
wooden  tobacco  holder  mentioned  In  the  com- 
plainants' specification.  If  it  is  not,  there  is  no- 
Infringement;  if  it  is,  as  we  have  already  seen, 
it  had  Men  anticipated  for  many  years  hy  the 
practice  of  other  persons.  It  is  expressly  de- 
scribed in  the  Huse  patent  of  1865,  where  the- 
inventor  states,  as  follows:  "I  take  the  to- 
bacco, by  preference,  after  ft  has  been  des- 
iccated and  packed  in  the  usual  manner  in 
hogsheads  or  cases,  and  which  it  is  well  known 
are  not  by  any  means  so  close  as  to  exclude 
steam..  I  place  these  hogsheads  or  cases,  or 
both.  In  a  chamber  of  convenient  size,  and 
which  can  be  closed  up  steam  tight,  and  I  then 
introduce  heat  and  moisture  by  means  of  steam 
apparatus,  such  as  generally  employed  for  heat- 
ing buildings,  the  coils  or  congeries  of  pipe 
being  arranged  in  any  suitable  manner  for  a 
proper  distrloution  of  the  heat  Some  of  the 
pipes,  about  one  half  of  them,  are  to  be  pierced 
with  very  small  holes  to  permit  the  escape  of 
steam  into  the  chamber."  And  the  same  tbinf 
was  done  at  the  establishment  of  August  Beck 
&  Co.,  in  Chicago,  before  the  date  of  Bobin- 
son's  application,  and  by  several  others. 

For  these  reasons  we  are  of  opinion  that  the 
decree  below  was  erroneous.  It  is,  t/tsrefore, 
reversed,  and  t7ie  eause  remanded,  mt?i  insirue- 
turns  to  dismiss  the  bill. 

True  copy.   Test : 

Jamee  H.  KoKenney,  Olerk*  Sup.  Ck>urt,  U.  8^ 


HORACE  H.  ELDRED,  Plff.  in  Sfrr.^ 

V, 

BELL  TELEPHONE  COMPANY  OP  MIfik 
80URI. 

<Bee  8r  G.  Reporter's  ed.  fiUMsaBD 

Gorporatione~-surrender  of  stock  to  effect  eoi^ 
solidation — whether  a  sale—eddenee—^reeitaC 
in  deed,  not  an  estappd  to  one  not  a  party. 

L  The  plaintifl  in  error,  who  was  the  principal 
promoter  of  the  Bell  Telephone  Company  of  Mis- 
souri, Borrendered  to  said  Company  certain  shares 
of  its  stock  for  the  purpose  of  effeotinir  the  ooa- 
solidation  lof  the  American  District  TTelegrapb 
Company  wlUi  said  Telephone  Coqapony.  In  an  ac- 
tion brougrht  by  him  against  ,the  Telephone  Com- 
pany to  roooyer  the  TBlue  of  said  Btook.  It  to  beld- 
that  the  transaction  cannot  he  construed  as  a  loan 
of  the  stock  to  the  defendant  to  be  returned  in 
specie  or  accounted  for  in  value,  nor  as  a  sale  of  the- 
stock  at  what  it  ¥raB  reasonably  worth. 

2.  The  defendant  to  not  estopped  by  a  redtal  to^ 
the  effect  that  it  liad  purchased  said  stock,  con- 
tained in  the  act  of  agreement  of  consolidation  be- 
tween Itself  and  the  other  corporation,  as  found  l]» 
its  minute  book,  because  the  plaintiff  to  not  a  party 
to  the  deed,  and  because  the  recital  to  an  innooeot 
misdescription  of  the  transaction. 

[No  84.] 
ArguedDee.  7,  8, 1886.  Decided  Dee,  MO,  i888. 

rr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri. 
Aprmed, 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court 

Messrs.  Mlll&rd  R.  Powers  and  L.  B, 
Valliant,  for  plaintiff  in  error: 
A  par^  may  anume  an  obligation  hj  pnt- 
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ttoff  himself  In  a  position  which  requires  the 
pen ormanoe  of  dnties. 

Wefatffr  v. Upton.nXJ,  8.  68 (23:  886);  B<mt- 
«m7  Y.  Badfie  R  A.  45  Mo.  286. 

The  stock  was  used  by  the  defendant  for  its 
to\e  use  and  benefit.  No  express  agreement  to 
pay  is  necessary. 
I  medo,  W.  A  Tf.  E.  R.  Co,  v.  Chew,  67  HI. 

678;  BouUana  ▼.  Pacific  R  B,  nipra, 
I  The  defendant  is  estopped  from  denying  its 
I  liability. 

Wood  ▼.  Whden,  98  HL  168;  Bsoiia  A  8.R 
R,  Go,  V.  Thompson,  108  HL  202;  Bradley  ▼. 
I  Ballard,  55  HI.  418. 

Mr,  Henry  Hitchcoek,  for  defendant  in 
error. 

(514]  Mr,  Jiutics  Matthews  delivered  the  opin- 
ion of  the  court: 

The  plaintiff  in  error,  wbo  was  plaintiff  be- 
low»  bong  a  citizen  of  the  State  of  Kew  York, 
brought  his  action  at  law  in  the  Circuit 
I  Court  of  the  United  States  for  the  Eastern 

District  of  Missouri  against  the  Bell  Telephone 
Company  of  Missouri,  a  corporation  or  that 
State,  to  recoyer  $25,000,  the  price  and  value 
of  250  shares  of  the  capital  stock  of  the  defend- 
ant Corporation,  of  the  par  vidue  of  $100  per 
share,  the  personal  property  of  the  plaintiff,  ad- 
vanced, furnished  and  delivered  to  the  defend- 
ant at  its  special  instance  and  request,  to  be  bv 
the  defendant  accounted  for  to  the  plaintiff. 
The  defendant  filed  an  answer  containing  a  f en- 
eral  denial  of  the  allegations  of  the  petition. 
The  case  came  on  for  trial  before  a  Jury;  evi- 
dence on  both  sides  was  heard,  which  is  fully 
set  out  in  a  bill  of  exceptions,  and  the  Judge 
instructed  the  Jury  to  find  a  verdict  for  the  de- 
fendant, which  was  done.  The  Judgment  ren- 
dered thereon  is  sought  to  be  reverb  by  the 
present  writ  of  error. 

The  question  presented  is  whether  there  was 
sufficient  evidence  in  support  of  the  plaintiff's 
cause  of  action  to  require  its  submission  to  the 
Jury.  It  is  conceded  that  there  was  no  express 
agreement  between  the  parties  under  which  the 
defendant  was  bound  to  pay  for  the  shares  in 
question.  The  plaintiff's  claim  to  recover  was 
based  entirely  upon  the  supposition  of  a  con- 
tract to  be  inferred  from  the  acts  of  the  parties. 
The  undisputed  facts  on  which  this  claim  is 
foimded  are  as  follows: 

In  October,  1879,  the  plaintiff,  Eldred,  had 
some  oorrespondence  with  the  National  Bell 
Telephone  Company  of  Boston,  with  reference 
ISIS]  to  acquiringthe  right  to  operate  telephonic  ex- 
changes in  Kansas  City  and  St.  Louis.  The  ar- 
rangement which  resulted  from  that  correspond- 
ence required  the  organization  of  a  corporation 
under  the  laws  of  Missouri,  and  the  acquisition 
by  it  of  certain  outstanding  contracts  between 
the  National  Bell  Telephone  Company  and  the 
Kansas  Ci^  Telephonic  Exchange,  and  also  of 
a  contract  between  the  former  and  the  Ameri- 
can District  Telegraph  Company  of  St  Louis. 
Accordingly,  the  plaintiff,  on  December  8, 1870, 
organized  under  the  laws  of  that  State  the  Bell 
Telephone  Company  of  Missouri,  the  nominal 
capital  stock  of  the  Corporation  being  fixed  at 
1400,000,  in  shares  of  $100  each.  This  stock 
wa»  to  be  issued  as  full  paid  to  tiie  plaintiff  and 
others  named  by  him  as  associates,  in  consid- 
eration of  the  transfer  to  said  Corporation  of  the 
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rights  expected  to  be  acquired  by  him  from  the 
National  Bell  Telephone  Company  uoon  the 
conditions  required  by  it.  The  plaintiff  asso- 
ciated with  himself  four  personal  friends, 
Messrs.  Kent  and  Storke,  of  New  York,  and 
Durant  and  Smith,  of  St.  Louis,  It  being  nec- 
essary, under  the  laws  of  Missouri,  to  have  tve 
stockholders  as  incorporalors,  a^eeing  to  give 
them  certain  proportions  of  his  interest  in  the 
rights  to  be  acquired  by  him  and  transferred  to 
the  Corporation.  The  proportions  were  to  be 
as  follows:  Storke  750  shares,  Kent  250  shares. 
Smith  20  shares,  and  Durant  760  shares,  out  of 
4,000,  Eldred  himself  retaining  the  remaining 
2,280  shares.  No  money  was  paid  or  to  be  paid 
by  any  of  these  incorporators  for  their  interests. 
In  the  organization  of  the  Company,  the  capi- 
tal stock  was  subscribed  for  and  taken  up  in  the 
manner  and  proportions  just  stated,  and  certifi- 
cates of  stock  for  these  amounts,  respectively, 
were  made  out  with  the  intention  of  delivering 
them  to  the  subscribers.  Before  any  such  deliv- 
ery was  made,  however,  on  the  19tli  day  of  De- 
cember, 1879,  the  transaction  took  place  by 
which  the  rights  of  the  American  District  Tele- 
graph Company  were  secured  to  the  Bell  Tele- 
phone Company  of  Missouri.  To  accomplish  that 
it  became  neces.sary  to  make  a  consolidation,  un- 
der the  laws  of  Missouri,  of  the  Bell  Telephone 
Company  of  Missouri,  as  already  organized, 
with  the  American  District  Tele^rapn  Com- 
pany. The  latter  was  a  corporation  of  Mis- 
souri, with  a  capital  stock  consisting  of  500 
shares  of  $50  eacn,  263  of  which  the  plaintiff, 
Eldred, owned  and  controlled.  According  to  the 
plan  of  consolidation  agreed  on,  it  was  neces- 
sary to  issue  to  the  owners  of  the  capital  stock 
of  the  American  District  Telegraph  Company 
250  shares  of  the  stock  in  the  Bell  Telephone 
Companv  of  Missouri. 

The  plaintiff,  in  his  examination  in  chief,  in 
answer  to  a  question  as  to  what  steps  were 
taken  to  effect  this  consolidation,  made  the  fol- 
lowing^ statement: 

"We  met  several  times,  and  I  remember  that 
at  that  time  there  seemed  to  be  some  difficulty 
about  the  consolidation  of  the  two  Companies 
in  consequence  of  the  statute  of  the  State  hav- 
ing been  changed.  There  were  several  meet- 
ings held,  and  I  believe  the  attorneys  who  had 
charge  of  tiie  matter  finally  made  the  consol- 
idation under  both  of  the  statutes,  which  neces- 
sitated considerable  delay.  On  coming  to- 
gether, we  had  issued  4,000  shares  of  stock,  and 
we  wished  to  consolidate  with  the  American 
District  Telegraph  Company,  of  which  I  was 
then  president  I  was  president  of  both  Com- 
panies. Therefore,  it  became  necessarv  to  pro- 
vide for  some  shares  to  take  up  the  stock  of  the 
American  District  Telegraph  Company.  These 
gentlemen,  with  whom  I  had  been  already  as- 
sociated, four  in  number,  at  that  time  were  aH 
personal  friends  of  mine,  and  I  gave  them  this 
stock.  All  the  business  was  like  a  family  opera- 
tion. Two  of  the  parties  were  in  New  York, 
Mr.  Kent  and  Mr.  Storke;  and  Durant,  Smith, 
and  myself  were  here.  Previous  to  my  com- 
ing to  St.  Louis,  I  had  obtained  proxies  for  the 
purpose  of  voting  the  stock  of  Mr.  Storke  and 
Mr.  Kent,  they  not  being  present,  and  as  I  had 
agreed  with  them  in  re^ra  to  the  proportion  of 
stock  which  I  was  to  give  them,  I  did  not  feel 
authorized  to  act  for  them  without  authority, 
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and  therefore  I  said  that  I  would  advance  the 
250  shares  necessary  to  make  up  the  capital 
stock  of  the  American  District  Telegraph  Com- 
pany  out  of  the  proportion  which  was  to  be  is- 
sued to  me.  I  think  that  was  the  way  it  was 
done.  We  had  some  trouble  about  the  minutes 
under  the  existing  statute,  and  I  think  they  were 
fixed  up  by  the  attorneys  afterwards,  after  I 
left  the  city,  or  about  that  time." 

A  consultation  was  held  between  Eldred,  the 
plaintiff,  and  Durant  and  Smith,  two  of  his 
associates,  on  December  10,  1879,  at  the  office 
of  the  Bell  Telephone  Company  in  St.  Louis, 
as  to  how  the  arrangement  should  be  consum- 
m{kted.  The  plaintiffs  own  statement,  on  cross 
examination  as  a  witness  in  the  case,  of  tliis  con- 
ference, is  as  follows: 

"All  that  I  remember  about  that  particular 
portion  of  it  is  that  it  was  at  no  meetmgof  the 
board;  so  far  as  my  recollection  goes,  Mr.  Du- 
rant was  the  only  person  present,  and  we  found 
by  figuring  up  the  stock  that  we  hadn't  enoujG;h 
shares  to  teke  in  the  American  District  Tele- 
graph Company  of  St.  Louis.  These  gentle- 
men in  interest  were  all  pnersonal  friends  of 
mine.  Some  of  them  were  in  iNew  York,  and 
I  had  no  authority  to  make  any  concessions  for 
them,  and  I  therefore  agreed  with  Mr.  Durant, 
who  was  vice  president  and  general  manager  of 
the  Company,  to  advance  250  shares  of  the 
stock  of  the  Bell  Telephone  Company  of  Mis- 
souri, so  that  we  might  take  up  the  entire  cap- 
ital stock  of  the  American  District  Telegraph 
Company."  In  answer  to  the  Question,  "You 
say  that  you  agreed.  What  did  Durant  say?^ 
he  said:  "Mr.  Durant  didn't  have  much  to  say 
about  it;  I  was  the  owner  of  the  property,  and 
he  acquiesced  generally  in  all  I  did. 

On  the  same  day  a  meeting  of  the  stock- 
holders of  the  Bell  Telephone  Company  of  Mis- 
souri was  held  at  its  office,  at  which  the  three 
persons  named,  Durant,  Eldred,  and  Smith, 
were  present.  Eldred  was  chairman  of  the 
meeting,  and  a  preamble  and  resolution  offered 
by  Durant  were  unanimously  adopted,  and  are 
as  follows: 

"  WTiereas,  the  National  Bell  Telephone  Com- 
pany (a  corporation  duly  organized  under  the 
laws  of  the  State  of  Massachusetts)  has,  by 
agreement  with  H.  H.  Eldred,  granted  the  said 
Eldred  certain  valuable  rights,  concessions, 
and  franchises  under  what  are  known  as  the 
Bell  telephone  patents  and  other  patents  owned 
and  controlled  by  the  said  company,  said  agree- 
ment being  contained  in  a  written  proposition 
duly  accepted  by  the  said  Eldred,  ana  to  be  fully 
set  forth  m  contracts  to  be  duly  executed  by  the 
said  National  Bell  Telephone  Company,  pur- 
suant to  said  agreements;  and  whereas,  the 
said  rights,  concessions,  and  franchises,  so  ac- 
quired by  said  Eldred,  were  by  him  transferred 
to  the  parties  hereinafter  named,  with  interests 
in  the  proportion  hereinafter  set  forth,  as  fol- 
lows: H.  L.  Siorke,  750;  George  H.  Kent.  250; 
E.  A.  Smith,  20;  George  P.  Durant.  750;  H. 
H.  Eldred,  2,280;  total  4,000;  said  parties  be- 
ing the  owners  of  said  interests  at  the  time  of 
the  incorporation  of  this  Company,  and  beinff 
the  sole  incorporators  of  this  Company;  and 
whereas,  said  exclusive  rights,  concessions,  and 
franchises  constitute  property  rights  of  great 
value  to  this  Corporation  under  its  chailer: 

"Beaolted,  That  in  consideration  of  the  com- 
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pleteassignment  to  this  Corporation  In  duefonn, 
of  all  the  rights,  title  and  interest  of  said  par- 
ties in  said  exclusive  rights,  concessions  and 
franchises,  so  that  the  same  may  be  f ull^  pos- 
sessed, enjoved  and  enforced  as  by  said  El- 
dred, this  Corporation  hereby  allots  and  sets 
apart  to  said  parties  4,000  full-paid  shares  of  its 
capital  stock,  constituting  the  authorized  cap- 
ital stock  of  said  Company,  to  each  of  said 
parties  a  proportionate  part  of  said  4,000  shares, 
according  to  his  interest  in  said  rights,  conces- 
sions and  franchises,  and  according  to  the  sub- 
scription of  each  to  the  capital  stock  of  thi» 
Company,  and  constituting  a  full  payment  of 
said  subscription:  H.  L.  Storke,  750  shares: 
George  H.  Kent,  250  shares:  E.  A.  Smith,  26 
shares;  George  P.  Durant,  760  shares;  H.  H. 
Eldred,  2,230  shares;  and,  in  consideration  of 
the  agreement  of  H.  H.. Eldred  to  surrender  to 
this  Company  250  shares  of  stock  so  allotted  to 
him  for  the  purpose  of  effecting  a  consolidalion 
with  the  American  District  Telegraph  Com- 
pany of  St.  Louis,  a  certificate  of  1,980  shares 
shall  be  issued  to  said  Eldred,  and  the  250 
shares  so  surrendered  shall  be  retained  in  the 
possession  of  this  Company,  subject  to  issuance 
hereafter  for  said  purpose  of  consolidation;  and 
the  officers  of  the  Company  are  directed  to  is- 
sue in  due  form  certificates  of  stock  to  said 
parties  above  named,  and  to  do  and  perform  all 
acts  necessary  and  proper  for  the  full  accept- 
ance on  the  part  of  this  Company  of  the  afore- 
said agreements  and  propositions  of  the  Na- 
tional Bell  Telephone  Company  in  the  execu- 
tion of  contracts  or  otherwise. 

Accordingly,  the  original  certificate  for  2,230 
shares  of  stock,  made  out  to  Eldred  but  never     [519 
delivered,  was  destroyed,  and  another  certifi- 
cate prepared  for  1,980  shares,  which  was  de- 
livered to  and  received  by  Eldred. 

It  further  appears  from  the  evidence  that  the 
plaintiff  advanced  to  the  defendant  $6,000  in 
money  for  the  purpose  of  meeting  theesmenses 
of  starting,  which  was  afterwards  repaid  by  it 
to  him,  and  for  the  rights  acquired  m>m  oUier 
sources  than  the  American  District  Telegraph 
Company  of  St.  Louis  the  Bell  Telephone  Com- 
panyjof  Missouri  subsequently  paid  the  West- 
em  Union  Telegraph  Company,  which  was  In 
fact  their  owner,  the  sum.  of  $75,000. 

The  implied  contract  relied  upon  by  the 
plaintiff  in  this  case  is  of  that  class  in  wbidi 
the  promise  of  the  defendant  is  to  be  inferred 
from  the  acts  and  conduct  of  the  parties.  The 
contract  assumed  to  be  thus  proven  is  that,  in 
consideration  of  250  shares  of  its  capital  stock 
owned  by  the  plaintiff  and  advanced  by  him 
to  the  defendant,  at  its  instance  and  request, 
to  be  used  for  its  benefit  and  advantage,  and 
accepted  by  the  defendant  and  so  used,  the  de- 
fendant undertook  and  promised  to  pay  the 
reasonable  value  thereof.  The  facts  and  cir- 
cumstances relied  on  to  justify  this  assumption 
do  not  seem  to  us  to  warrant  it.  It  is  a  mis- 
conception of  the  transaction,  as  we  view  it,  to 
construe  it  either  as  a  loan  of  stock  by  the 
plaintiff  to  the  defendant,  to  be  returned  either 
in  specie  or  accounted  for  in  value,  or  as  a  sale 
of  stock  by  the  plaintiff  to  the  defendant  at 
what  the  stock  was  reasonably  worth.  In  truth, 
the  dealing  supposed  to  result  in  this  bargain 
does  not  appear  to  have  taken  place  between 
the  plaintiff  and  the  defendant,  bol  between 
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fhe  plaintiff  and  his  assodatea,  oorporaton  in 
the  original  corporation  before  the  oonaolida- 
tion.  It  was  an  arrangement  having  reference 
to  the  relative  rights  and  interests  of  the  cor- 
porators themselves,  and  consisted  in  the  re- 
adjnstment  of  the  relative  proportions,  inter 
aaie,  according  to  which  they  should  hold  the 
capital  stock  of  the  Companv.  There  had  been 
an  agreement  by  which  the  4,000  shares  should 
be  afiotted  among  them,  so  that  the  plaintiff 
might  have  2,280;  the  new  amement  was  that 
that  allotment  should  be  so  dQaneed  as  that  the 
plaintiff  would  have  but  1,080;  Uie  260  shares 
in  question  being  surrendered  out  of  the  orig- 
inal allotment  for  another  and  different  use  m 
the  reorganization  of  the  Ck>mpany,  so  as  to 
take  in  other  stockholders  and  other  interests. 
The  plaintiff  in  his  testimony  distinctly  states 
that  when  it  became  apparent  that  260  shares 
of  the  stock  were  required  for  this  purpose,  he 
did  not  feel  at  liberty  to  call  upon  his  associates 
for  a  contribution,  as  he  had  promised  them 
the  number  of  shares  specifically  designated.  It 
b  di£9cult  to  see  how  this  does  not  also  exclude 
the  liability  he  now  seeks  to  enforce  against 
the  Corporation,  which  is  but  another  mode  of 
oomi>elling  his  associates  now  to  make  that 
contribution,  which  he  says  he  did  not  feel  at 
liberty  then  to  exact.  The  benefit  conferred, 
assumed  to  be  the  consideration  for  the  promise 
to  return  or  repay  which  is  sought  to  be  en- 
forced, was  not  in  fact  conferred  upon  the  ex- 
isting Corporation  sued  as  a  defendant;  the 
only  difference  in  its  situation,  resulting  from 
flie  transaction,  is  that  the  stockholders  of 
(he  American  District  Telegraph  Company, 
instead  of  Bldred,  became  the  owners  of  tne 
850  shares  surrendered  by  the  plaintiff,  for 
which  they  paid  by  a  transfer  of  the  rights 
and  property  of  the  District  Telegraph  Com- 
pany. The  re^*'  benefit  and  advantage 
nowing  out  of  the'  transaction  inured  exdus- 
ively  to  the  original  corporators  in  the  first 
Bell  Telephone  Companv  of  Missouri,  includ- 
faig  the  plaintiff  himiself ,  as  it  was  the  means 
whereby  that  corporation  was  enabled  saccess- 
folly  to  accomplish  the  object  of  its  incorpora- 
tion, but  against  them,  as  has  already  been 
shown,  the  plaintiff  makes  no  daim.  To  en- 
force nia  claim  against  the  existing  Corporation 
is  not  only  to  compel  his  original  associates  to 
contribute,  but  also  the  stockholders  of  the 
District  Telegraph  Company,  who  became,  by 
virtue  of  the  transaction,  stockholders  in  the 
defendant  Corporation;  but  the^  made  no  such 
bargain  as  that  The  transaction,  whatever  it 
was,  was  reduced  to  writing  at  the  time  and 
pot  on  record,  as  a  part  of  the  proceedings  of 
the  stockholders  of  the  Bell  Telephone  Com- 
pany of  Missouri,  in  the  recitals  and  resolution 
•Iroidy  set  out,  and  is  correctly  characterized 
in  tibem  as  an  agreement  on  tne  part  of  the 
plaintiff  to  surrender  to  the  Company  250  shares 
of  the  stock  previously  allotted  to  him,  for  the 
purpose  of  diectine'  a  consolidation  with  the 
American  District  Telegraph  Company  of  St. 
Louia,  the  250  shares  so  surrender^  to  be  re- 
tained in  the  possession  of  the  Company,  subject 
to  be  issued  thereafter  for  that  purpose.  There 
jB  nothing  whatever  ui  this  statement  to  suggest 
or  to  warrant  the  conclusion  that  there  was  any 
sale  of  this  stock  by  the  phiintiff  to  the  Com- 
pany, or  any  loan  or  advance  of  it  for  its  uses, 
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for  which  it  was  expected  any  retam  or  pay- 
ment should  be  made. 
The  plan  for  the  organization  of  the  Com- 

San^,  both  in  its  general  outlines  and  in  its 
etails,  was  the  plaintiff's  own  scheme,  of  which 
he  continued  to  have  control  until  its  consum- 
mation, as  he  himself  testifies.  The  original 
plan  was  that  he  was  to  retain  2,230  shares 
out  of  4,000  of  the  capital  stock  of  the  new 
Company;  but  it  was  an  essential  part  of  his 
undertaking  to  acquire  the  property  and  fran- 
chises of  the  American  District  Telegraph 
Company  of  St  Louis.  He  became  satisfied 
that  the  best  way  to  accomplish  that  was  by 
the  consolidation  of  the  two  companies  as  actu- 
ally effected,  and  to  insure  this  it  became  neccs- 
sarv  for  him  to  diminish  the  relative  quanlity 
of  his  interest  in  the  capital  of  the  consolidated 
Company;  and  to  this  end,  and  for  this  consid- 
eration, as  actually  and  fully  expressed  in  the 
resolution  adopted  by  the  stockholders,  of 
whom  he  was  chief,  he  acreed  to  surrender  to 
the  Company  250  shares  of  the  stock  previously 
intended  for  himself.  He  asked  no  one  to  con- 
tribute; he  certainly  did  not  contemplate  the 
return  of  the  stock  m  kind,  for  that  was  impos- 
sible; it  is  not  a  reasonable  inference,  from  the 
facts  and  drcumstances,  that  he  expected  any 
payment.  It  is  dear,  bevond  doubt,  that  those 
with  whom  he  was  dealing  had  no  reason  to 
believe  the  existence  of  any  expectation  of  that 
kind  on  his  part.  It  was  certainly  treated  and 
considered  at  the  time  as  a  part,  and  a  neces- 
sary part,  of  the  arrangement  by  which  the 
plaintiff  himself  performed  his  own  engage- 
ments with  the  National  Bell  Telephone  Com- 
pany for  the  purpose  of  putting  into  successful 
operation  the  scheme  which  he  had  organized 
by  the  formation  of  the  Bell  Tdephone  Com- 
pany of  Missouri. 

The  plaintiff  as  a  part  of  his  case,  read  in 
evidence  from  the  minute  book  of  the  Bell  Tele- 
phone Company  of  Missouri  the  Act  and  agree- 
ment of  consolidation  between  it  and  the  Ameri- 
can District  Telegraph  Company  of  St.  Louis,in 
which  it  is  recited  that  the  party  of  the  first 
part,  the  Bell  Tdephone  Company  of  Missouri 
<*has  purchased  and  is  now  owner  of  250  shares 
of  its  capital  stock;"  and  this  redtal  is  relied 
upon  as  an  admission  that  the  transaction  was 
one  of  purchase  and  sale,  and  not  a  voluntary 
surrender  of  the  right  to  unissued  stock.  The 
recital,  however,  has  no  effect  as  an  estoppel, 
the  plaintiff  being  no  party  to  the  deed  which 
contains  it,  and  acquiring  no  rights  on  the  faith 
of  it;  and  it  is  in  fact  an  innocent  misdescrip- 
tion of  a  transaction,  the  real  nature  of  which 
fully  and  unambiguously  appears  from  the 
other  record  of  the  same  Company,  where  it 
speaks  of  and  records  the  transaction  as  it  oc- 
curred and  when  it  took  place, .  being  made, 
indeed,  for  that  very  purpose. 

We  are,  therefore,  of  opinion  that  the  Jury 
would  not  have  beisn  warranted  in  drawing  the 
conclusion  of  fact,  from  the  evidence  in  the 
case,  that  there  was  any  such  agreement  as 
that  sued  on,  and  that  the  relation  of  the  part- 
ies, as  shown  in  the  drcumstances  of  the  trans- 
action, was  not  such  as,  in  contemplation  of 
law,  to  give  rise  to  any  such  liability. 

Ths  ruling  of  ths  Oirevit  Court  trot,  (h&rqfare, 
correct  and  tts  judgment  is  afflrmed. 

True  oopy.    Test: 

James  H.  MoKenney,  GlerX  Sup.  Ctourt^  U.  8. 
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LOT  0.  WmrrORD,  PJJ .  in  Brr.. 

V, 

COUNTY  OP  OLARK. 

(See  8.  a  Beporter^B  ed.  C^-fiSBO 

Evidence    error  to  read  depoaition  tehen  teitneee 
in  court. 

1.  It  was  error  for  the  court  below  to  allow, 
against  objectioii.  a  deposition  taken  de  hene  cue 
under  section  SBS/B.  S.,  to  be  read  when  it  was  made 
to  appear,  before  the  reading,  that  the  wltoesB  was 
himself  actually  present  In  court  ready  and  able  to 
testify  in  the  case  if  called. 

2.  when  the  Statutes  of  the  United  States  make 
special  provisions  as  to  the  competency  or  admls- 
stbility  of  testimony  in  the  courts  of  the  United 
Statics,  they  must  be  followed  and  not  the  laws  or  the 
practice  of  the  State  in  which  the  court  is  held, 
when  they  are  different. 

[No.  82.] 
Argued  Dec.  6,  7, 1886.   Decided  Dec.  to,  1886. 

IN  ERROR  to  the  arcuit  Court  of  the  United 
States  for  the*  Eastern  District  of  Missouri. 
Retersed. 

This  action  was  commenced  in  the  court 
below  by  the  plaintiff  in  error  against  the  de- 
fendant in  error  to  recover  upon  certain  in- 
terest coupons  which  had  been  detached  from 
bonds  alleged  to  have  been  issued  by  the  de- 
fendant in  aid  of  the  construction  of  the  Hia- 
flouri  &  Mississippi  Railway. 

See  U.  a.  V.  aark  County,  Bk.  24,  645;  Id. 
€38. 

Defendant  pleaded  nil  debet;  that  plaintiff 
never  owned  the  bonds  or  any  of  them;  that 
none  of  the  coupons  sued  on  were  the  deed  of 
the  County,  that  they  were  never  delivered  by 
the  County,  that  no  consideration  was  ever  re- 
ceived bv  the  Cotmty ;  that  the  plaintiff  was  not 
the  holder  of  the  coupons  for  value;  that  the 
coupons  had  always  been  the  property  of  the 
County;  that  thev  came  immediately  to  the  pos- 
seRsion  of  the  plaintiff  from  the  agent  of  the 
County,  and  had  then  been  long  due  and  dis- 
honored. 

The  case  was  tried  bv  the  courL  a  Jury  having 
been  waived,  and  resulted  in  judgment  for  the 
•defendant. 

The  case  is  further  stated  in  the  opinion. 

Meeere.  Clinton  RoweU»  Jolin  B.  Hen- 
derson and  B.  A,  Clover,  for  pluntiff  in  error. 

Meeare.  M.  O.  Reynolds*  W*  BL  Hatoht 
Tho8.  J.  C,  Fagg  and  JamealL  Lmoie,  for  de- 
fendant in  error. 

[523]       Mr.  Chief  Jtistice  Waite  deUrered  the  opin- 
ion of  the  court: 

In  this  case  the  trial  was  by  the  court,  a  Jury 
having  been  waived.  The  record  presents  a 
special  finding  of  facts  and  certain  exceptions 
to  the  rulings  of  the  court  on  the  admissibility 
of  testimony.  Upon  the  facts  as  found  we 
should  have  had  no  hesitation  in  affirming  the 
Judgment,  but  in  the  rulings  excepted  to  there 
was  error.  As  part  of  the  evidence  on  which 
the  findings  were  made,  the  court,  against  the 
objections  of  Whitford,  the  plaintiff  in  error, 
allowed  a  deposition  of  N.  T.  Cherry,  taken  de 
bene  e$ee  under  section  8G8  of  the  Revised  Stat- 
utes, to  be  read,  when  it  was  made  to  appear 
before  the  reading  that  the  witness  was  himself 
actuallv  present  in  court  ready  and  able  to 
testify  in  the  case  if  called.  From  the  opinion 
filed  on  the  decision  of  a  motion  for  a  new  trial 
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(WJtitfordv.  dark  County,  IS  Fed.  Rep. 
It  appears  that  the  court  held  the  rule  on  tb 
point  "  to  be  that  when  a  deposition  in  a  dvil 
action  has  been  duly  ts^en,  because  the  witness 
resides  more  than  one  hundred  miles  distant, 
said  depoflition  is  admissible,  subject,  however, 
to  the  nght  of  the  adverse  party  to  place  him 
on  the  witness  stand  if  present.  Such  is  un- 
derstood to  be  the  true  rule,  although  decided 
cases  are  not  fully  in  aoooid."  But  by  section  [524] 
805  of  the  Revised  Statutes  it  is  expressly  pro- 
vided, that  "Unless  it  appears  to  the  satisntction 
of  the  court  that  the  witness  is  then  dead,  or  gone 
out  of  the  United  States,  or  to  a  greater  distance 
than  one  hundred  miles  from  the  place  where 
the  court  is  sitting,  or  that,  by  reason  of  a^e, 
sickness,  bodily  infirmity,  or  imprisonment,lie 
is  unable  to  travel  and  appear  at  court,  such 
deposition  shall  not  be  used  in  the  cause."  This 
was  first  enacts  in  the  Judiciary  Act  of  Sep- 
tember 24. 1789,  chap.  20,  section  80, 1  Stat,  at 
L.  90,  and  ithasbeen  m  force  from  that  time  until 
now.  In  Patapaco  Ins.  Co.  v.  SouthgaUr,  5  Pet 
617  [90  U.  S.  bk.  8.  L.  ed.  248],  it  was  said,  in 
reference  to  this  pfovision,  that  "the  Act  de- 
clares expressly  that,  unless  the  same  (that  is, 
the  disabilitv)  shaU  be  made  to  appear  on  the 
trial,  such  deposition  shall  not  be  admitted  or 
used  in  the  cause.  This  inhibition  does  not 
extend  to  the  deposition  of  a  witness  living  at  a 
greater  distance  from  the  place  of  trial  than  one 
nxmdied  miles;  he  beingconsideredpermanentlv 
beyond^a  compulsory  attendance.  The  deposi- 
tion in  such  case  may  not  always  be  absolute, 
for  the  party  against  whom  it  is  to  be  used  may 
prove  that  tne  witness  has  removed  within  the 
reach  of  a  eubpoena  after  the  deposition  was 
taken;  and  if  that  fact  was  known  to  the  party, 
he  would  be  bound  to  procure  his  personal  at- 
tendimoe.  The  onus,  however,  of  proving  this 
would  rest  uxK>n  the  party  opposing  the  admis- 
sion of  the  deposition  in  evidence.  It  is,  there- 
fore, a  deposition  taken  de  bene  eeae."  And  in 
7%«  Samua.  1  Wheat  IS  [4 :24],  Chief  Justice 
Iffarshall  said  a  deposition  taken  under  the  stat- 
ute de  bene  esM  "  can  be  read  only  when  the 
witness  himself  is  unattainable.**  See  also 
Harriev.  WaU,  7  How.  693  [12:875],  and 
ButhcTford  V.  Oeddee,  4  WalL  ^  J18:844]. 
It  thus  appears  to  have  been  established  at  a 
very  earl v  date  that  depositions  taken  de  bene 
esie  could  not  be  used  m  any  case  at  the  trial 
if  the  presence  of  the  witness  himself  was  act- 
ually attainable,  and  the  party  offering  the 
deposition  knew  it  or  ought  to  have  known 
it.  If  the  witness  lives  more  than  one  hundred 
miles  from  the  place  of  trial,  no  nibpena  need 
be  issued  to  secure  his  compulsory  attend- 
ance. So,  too,  if  he  lived  more  than  one 
himdred  miles  away  when  his  deposition  was  rsai 
taken,  it  will  be  presumed  that  he  continued  ^ 
to  live  there  at  the  time  of  the  trial;  and 
no  further  proof  on  that  subject  need  be  fur- 
nished by  the  party  offering  the  deposition,  un- 
less this  presumption  shiul  be  overcome  by 
proof  from  the  omer  side.  But  if  it  be  over- 
come, and  the  party  has  knowledge  of  his 
power  to  get  the  witness  in  time  to  enable  him 
to  secure  an  attendance  at  the  trial,  he  must  do 
so,  and  the  deposition  will  be  excluded.  Such 
was  this  case.  While  the  witness  lived  nioic- 
than  one  hundred  miles  from  the  place  of  irial 
when  his  deposition  was  taken,  he  was  actual- 
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I7  in  ooort,  raady  and  able  to  toftif y  wlien  Idi 
testimony  was  needed  at  the  trial  His  deDod- 
tioQ,  thoref  ore,  woe  not  admissible.  The  rulings 
of  the  cfacnit  courts  have  uniformly  been  the 
lunewayySofarasweknow.  While  some  have 
fone  beyond  the  decision  In  Patap$oa  ln».  Oo,  ▼. 
SmUhgake^  none  hare  fallen  short  of  it.  ImmboJ 
/Vniuy.  Inffraham,  9Wash.jO.C.487,  decided 
in  1811;  Leme  of  Brawn  ▼.  OdOoway,  Peters, 
G.  C.  204,  decided  in  1816;  P^ttibone  t.  D&r- 
Hng^r,  4  Wash.  0.  C.  210,  decided  in  1818; 
Ru99iU  y.  AM0y^  Hemp.  649;  Weed  t.  Arm- 
itrong,  6  McLean,  44. 

As  to  depositions  taken  under  a  dedimtu 
wteUaiem  in  accordance  with  section  866  of  the 
Revised  Statutes,  this  provision  of  section  865 
does  not  apply,  for  it  is  expressly  so  enacted  in 
that  section.  When  the  Statutes  of  the  United 
States  make  special  provisions  as  to  the  compe- 
tency or  admissibility  of  testimony,  th^  must 
be  followed  in  the  courts  of  the  United  States, 
and  not  the  laws  or  the  practice  of  the  State  in 
which  the  court  is  held  when  they  are  different. 
PbtterY.iraiionalBank,  102 U.  S.  166  [26  ^^^' 
King  t.  WorMnffian,  104  U.  S.  50  ' 
~  -  V.  it:  A  104  U.  8.  448  [26 
parU  inUkj  118  U.  S.  721  [28  :  1120], 

I7u  Jwfffmeni  i$  revened  and  the  eauie  n- 
I,  with.direetiomfor  anew  trial. 

True  copy.   Test: 

James  H.  KoKenney,  Clerk,  Sup.  Oourt.  U.  8. 
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r  are  ainereni. 
166  [26:  1121; 
50  [26:  664]; 
[26:825];  A 


CBee  B.  0.  Beponer*B  ed. 

AdmirdUif^-^taffe'-drp  dock,  not  a  mdjeet  ^f-^ 
jurisdiction — "  dolwMos "  and  **  Mpt  and  fs^ 
mUT  defined,  and  auDuniUee  reviewed. 

L  A  dry  dock  is  nota  navigable  structure  Intend- 
ed for  trBDsportation,  and  it  is  not,  tberef ore,  a 
sahject  of  Baivaffe  serrioe. 

S.  A  llhel  agunst  a  dry  dock  for  salvage  is  not 
within  tbe  admlraltyjunsdlotlon. 

[No.  80.] 
Argued  and  wbmiued  Dee.  e ,  1886,    Decided 
Jam.  10,  1887. 

APPEAL  from  the  Circuit  Court  of  theUnited 
States  for  the  Eastern  District  of  Louisiana, 


!  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  oourt. 

Mr.  4.  R.  Beekwlth,  for  iqppellants: 

Personal  property,  which  is  not  an  instru- 
ment or  vehicle  of  commerce  may  be  the  sub- 
ject of  a  salvage  service.  **In  the  Matter  efa 
whale/*  2  Hs^.  Adm.  488,  salvage  was  al- 
lowed for  the  rescue  of  a  dead  whale.  The 
Federal  Admiraltv  Courts  of  Massachusetts 
have  repeatedly  allowed  salvage  for  whales. 

Qhen  V.  Bich,  8  Fed.  Rep.  159;  Taber  v.  Jenr 
tug,  1  Sprsfue,  816;  Bartlett  v.  Budd,  1  Low. 
Dec:  228;  S  Black  Book  of  the  Admiralty,  489. 
^ffteJBO  60,000  Feet  of  Timber,  2  Low.  Dec.  64; 
fSBalee  ef  OoUon,  9  Ben.  48. 

It  seenu  dear,  both  from  authority  and  upon 
principle,  that  to  become  charged  with  a  lien 
for  sanrage,  it  is  only  necessary  that  the  proper^ 
119  U.  S.  U.  8.,  Book  80. 


ty  saved  be  personal  or  dhatldpioper^  sunken 
in  the  sea,  or  afloat  and  adrift  upon  naTigaUe 
waters,  or  cast  ashore  from  the  seas,  within  the 
dominion  of  admiralty,  subjected  at  the  timeof 
rescue  to  danger  of  beooming  lost  to  the  owner 
or  liable  to  be  destroyed  by  the  accidents  or 
perils  of  the  sea  or  navigation. 
Mr.  Alfred  GokUhwaUe.  for  iq^peUee. 

Mr.  Jueiice  Bimdl«^  delivered  the  opinion 
of  the  court: 

This  is  a  libel  for  salTage  filed  fn  the  District 
Court  for  the  Eastern  District  of  Louisiana  by 
the  owners  of  the  steam  tug  CoL  L.  Aspin- 
wall,  her  master  and  crew,  and  the  owner  of 
the  steam  tag:  Joseph  Cooper,  and  her  crew, 
against  the  Y  allette  Dry  Dock  Companv  of 
New  Orleans,  to  recoTer  salvage  for  salving 
the  Company's  dry  dock  at  Algiers,  opposite 
New  Orfeans,  from  sinking  and  oecoming  a  to- 
tal loss.  According  to  the  allegations  of  the  resei 
libel,  the  said  dry  dock  was  run  into  by  the  "^ 
steamship  Clintonia,  which  did  not  obey  her 
helm,  and  by  the  force  of  the  collision  a  large 
hole  was  broken  into  the  side  of  the  dock,  ez« 
tendinff  below  the  water  line,  and  it  began  to 
All  wiu  water,  and  commenced  sinking,  and 
would  have  sunk  but  for  the  exertions  of  the 
libdants,  who  hastened  to  its  relief  and  applied 
their  suction  pumps  in  pumping  out  the  water 
with  which  it  was  being  filled,  and  thus  at  larse 
expense  and  much  trouble  saved  her  from  de- 
struction. The  libel  alleges  that  the  Vallette 
dry  dock  is  a  large  fioating  vessel  and  water 
craft  and  artificial  contrivance,  used  and  capa- 
ble of  being  used  as  a  means  of  transportation 
in  water,  and  was  of  great  value,  having  cost 
upwards  of  $200,000,  and  was  largely  and  prof- 
itably engaged  in  the  business  of  docking  ves- 
sels for  repairs  hn  the  Mississippi  River,  and 
the  libelants  claim  that  their  services  were  of 
the  greatest  merit,  deserving  a  'reward  of  at 
least  $6,000. 

The  respondents  pleaded,  first,  ree  judicata, 
alleging  that  a  similar  libel  for  the  same  cause 
had  beoi  formerly  filed  in  the  same  court  and 
dismissed  for  want  of  Jurisdiction.  This  plea 
was  overruled.  Their  second  plea  was  to  the 
effect  that  the  esse  is  not  one  of  admiralty  and 
maritime  Jurisdiction;  that  the  assistance  ren- 
dered hy  the  libdants  to  the  dry  dock  was  not 
a  salvage  service;  that  the  dry  dock  is  not  de- 
voted to  the  purpose  of  transportation  and  com- 
merce, nor  intended  for  navigation;  that  it  is 
nothing  moTe  than  pieces  of  lumber  fastened 
togeUier  and  placed  upon  the  water  to  receive 
vessels  for  repair,  and  naving  engines  used,  not 
for  the  purpose  of  locomotion  from  one  place 
to  another  (of  which,  by  its  own  resources,  it 
is  incapable),  but  solely  to  lower  and  elevate 
said  dock,  in  order  to  receive  vessels  for  repair; 
that  it  was  always  solely  employed  In  the 
business  of  docking  and  repairing  vesselb;  that 
at  the  time  of  the  afleged  salvage  services  it  was 
moored  and  lyine  at  its  usual  place  where  it 
had  been  located  ever  since  the  year  1866. 
Proofs  being  taken,  the  district  court  dismissed 
the  libel  upon  the  plea  to  the  Jurisdiction;  and 
onappeid  to  the  circuit  court,  the  same  decree 
was  madft 

The  facts  found  by  the  circuit  court  substan-      t**''! 
tially  corroborate  the  plea.    They  describe  the 
dry  dock  as  a  structure  contrived  for  the  pur^ 
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pose  of  taking  ships  out  of  the  water,  in  ofder 
to  repair  them,  and  for  no  other  purpose.  They 
state  that  it  consisted  of  a  large  oblong  box, 
with  a  flat  bottom  and  perpendicular  sides;  that 
in  the  year  1866  it  had  been  put  in  position  by 
being  permanently  moored  b}r  means  of  large 
chains  to  the  right  or  Algiers  bank  of  the 
Mississippi  River,  and  was  sparred  off  from  the 
bank  by  means  of  spars,  to  keep  it  afloat 
When  it  was  desired  to  dock  a  steamboat  or 
other  vessel,  it  was  sunk  by  letting  in  water 
until  the  vessel  to  be  docked  could  be  floated 
into  it  It  was  then  raised  by  pumping  the 
water  out,  leaving  the  docked  vessel  in  a  posi- 
tion to  be  inspected  and  repaired.  It  was  fur- 
nished with  engines,  but  thev  could  only  be 
used  for  pumpmg,  and  the  dry  dock  had  no 
means  of  propulsion,  either  by  wind,  steam  or 
otherwise.  It  was  not  desisned  for  navigation 
and  could  not  be  practically  used  therefor. 
The  circumstances  of  the  collision  and  rescue 
were  substantially  as  stated  in  the  libel.  As  a 
conclusion  of  law,  the  circuit  court  found  that 
the  services  of  the  libelants  were  not  salvage 
services,  and  that  neither  that  court  nor  the  d»- 
trict  court  had  Jurisdiction  of  the  case. 

We  have  no  hesitation  in  saying  that  the  de- 
cree of  the  circuit  court  was  right.  A  fixed 
structure,  such  as  this  dry  dock  is.  not  used  for 
the  purpose  of  navigation,  is  not  a  subject  of 
salvage  service,  any  more  than  isa  whsrf  or  a 
warehouse  when  prolecting  into  or  upon  the 
water.  The  fact  that  it  floats  on  the  water  does 
not  make  it  a  ship  or  vessel,  and-no  structure 
that  is  not  a  ship  or  vessel  is  a  subject  of  sal- 
vage. A  ferry  oridge  is  generally  a  floating 
structure,  hinged  or  chained  to  a  wharf.  This 
might  be  the  sublect  of  salvage  as  well  as  a  diy 
dock.  A  sailor^  floating  bethel  or  meeting 
house  moored  to  a  wharf,  and  kept  in  place  l^ 
a  paling  of  sonounding  pfles,  is  in  the  same 
category.  It  can  hardly  be  contended  that 
such  a  structure  is  susoepuble  of  salvage  service. 
A  ship  or  vessel,  used  for  navigation  and  com- 
merce, though  lying  at  a  wharf,  and  temporari- 
ly made  fast  thereto,  as  well  as  her  furniture 
and  cargo,  are  maritime  subjects,  and  are  capa- 
ble of  receiving  salvage  service.  "Salvage  is  a 
reward  or  recompense  given  to  those  by  means 
of  whose  labor,  intr^mity,  or  perBeverance  a 
ship  or  goods  have  been  saved  from  shipwreck, 
fire,  or  capture."  2  BeQ,  Ck>m.  688, 7th  ed. 
''Salvage,  says  Kent,  "is  the  compensation  al- 
lowed to  persons  by  whose  assistance  a  ship  or 
its  cargo  nas  been  saved  in  whole  or  in  part 
from  impending  danger,  or  recovered  from  ac- 
tual loss,  in  cases  of  shipwreck,  derelict,  or  re- 
capture." 8  Kent,  245.  Lord  Tenterden  de- 
fines it  as  "the  compensation  that  is  made  to 
those  persons  by  whose  assistance  a  ship  or  its 
lading  may  be  saved  from  impending  perO,  or 
recoi^ered  after  actual  loss."  Abb.  Shipping, 
564.  Bir  Ohristopher  Robhison  defines  salvage 
as  follows:  "Salvage,  in  its  simple  character, 
is  the  service  which  those  who  recover  xyroper- 
tj  from  loss  or  danger  at  sea  render  to  the  own- 
ers, with  the  responsibility  of  making  restitu- 
tion, and  with  a  lien  for  their  rewara."  The 
TkOU,  8  Hagg.  Adm.  14, 48.  This  definition 
is  adopted  by  Madachlan,  in  his  treatise  on 
Merchant  Shipping,  chap.  XTTI,  p.  698.  Bir 
John  Nichol,  m  Ths  oUfton  8  Hagg.  Adm. 
117, 190,  81^:  "Now  salvage  is  not  always 
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a  mere  compensation  for  work  and  labor;  vari- 
ous drcnmstances  upon  public  considerations, 
the  interests  of  commerce,  the  benefit  and  se- 
curity of  navigation,  the  lives  of  the  seamen, 
render  it  proper  to  estimate  a  salvage  reward 
upon  a  more  enlarged  and  liberal  scale.  The 
ingredients  of  a  «uva^  service  are.  first,  en- 
terprise in  the  salvors  in  going  out  in  tempest- 
uous weather  to  assist  a  vessel  in  distress, 
risking  their  own  lives  to  save  their  fellow 
creatures,  and  to  rescue  the  property  of  their 
feUow  subjects;  secondly,  the  degree  of  dan- 
ger and  distress  from  which  the  propsrtr 
18  rescued— whether  it  were  in  imminent  peril, 
and  almost  certain  to  be  lost  if  not  at  the  time 
rescued  and  preserved;  thirdly,  the  degree  of 
labor  and  skill  which  the  salvors  incur  and  dis- 
p^,  and  the  time  occupied;  lastly,  the  value. 
Where  all  these  circumstances  concur,  a  large 
and  liberal  reward  ought  to  be  given;  but  where 
none,  or  scarcely  any  take>place,  the  compen- 
sation can  hardly  be  denominated  a  salvage 
compensation;  it  is  little  more  than  a  remuner* 
ation  pro  cpere  et  labore," 

If  we  search  through  all  the  books,  from  the 
Rules  of  Oleron  to  the  present  time,  we  shidl 
find  that  salvage  is  only  spoken  of  in  relation  to 
ships  and  vessels  and  their  caigoes,  or  those 
things  which  have  been  committed  to,  or  lost 
in,  the  sea  or  its  branches,  or  other  public  nav- 
igable waters,  and  have  been  found  and  res- 
cued. 

It'is  true  that  the  terms  "ships  and  vessels"  are 
used  in  a  very  broad  sense,  to  include  all  navi- 
gable structures  intended  for  transportation. 
m  a  recent  case  decided  by  the  Court  of  Appeal 
in  England,  which  arose  upon  that  part  of  the 
Merchant  Shipping  Act  (17  and  18  Vict  c.  104^ 
§  458)  giving  Jurismction  to  Justices  of  the  p«saoe 
in  oerSdn  cases  of  salvage,  "Wheneyer  any 
ship  or  boat  is  stranded,  or  otherwise  in  dis- 
tress, on  the  shore  of  any  sea  or  tidal  water  sit- 
uate within  the  limits  oithe  United  Einsdom," 
it  was  held  (overruling  Sir  Robert  Phillimore) 
that  the  wora  "ship"  would  include  a  hopp&t 
barge  used  for  receiving  mud  from  a  dredging 
mfti^hfaA  and  carrying  it  out  to  deep  water, 
though  it  had  no  means  of  locomotion  of  its 
own,  but  was  towed  by  other  vessels;  it  had  a 
bow,  stem  and  rudder,  and  was  steerable.  Lord 
JudiceBtettetAd:  "The  words 'ship' and 'boat* 
are  used;  but  it  seems  plain  to  me  that  the  word 
'diip'  is  not  used  in  the  technical  sense  as  de- 
noting a  vessel  of  a  particular  rig.  In  popular 
language,  ships  are  of  different  Unds^barqueoL 
brigs,  schooners,  sloops,  cutters.  The  word 
includes  anything  floating  in  or  upon  the  wa> 
ter,  built  in  a  particular  form,  and  used  for  a 
particular  purpose.  In  this  case,  the  vessel,  if 
she  may  be  so  called,  was  built  for  a  particu- 
lar purpose;  she  was  built  as  a  hopper  barge; 
she  has  no  motive  power,  no  means  of  progres- 
sion within  herself.  Towing  alone  will  not 
conduct  her;  she  must  have  a  tudder;  and, 
therefore,  she  must  have  men  on  board  to  steer 
her.  Bargesare  vessels  in  a  certain  sense;  and 
as  the  word  'ship*  is  not  used  in  a  strictly  nau- 
tical meaning,  but  is  used  in  a  popular  mean- 
ing, I  think  that  this  hopper  barge  is  a  'ship.* 
•  •  •  This  hopper  barge  is  used  for  canying' 
men  and  mud;  sne  is  used  in  navigation;  for 
to  dredge  up  and  carry  away  mud  and  gravel 
is  an  act  done  for  the  purposes  of  navigation. 
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Suppose  that  a  saloon  barge,  capable  of  carry- 
ing 200  persons,  is  tOTved  down  the  River  Mer- 
ser  in  oraer  to  put  passengers  on  board  of  ves- 
■eis  lying  at  its  mouth;  she  would  be  used  for 
the  purposes  of  navigation,  and  I  think  it 
equally  true  that  the  hopper  barge  was  used  in 
navigation."  The  Mac,  7  Prob.  iMv.  126;  over- 
ruling 5.  aid,  88. 

Pcrhape  this  case  goes  as  far  as  any  case  has 
f^one  in  extending  the  meaning  of  the  terms 
"ship"  or  "vessel.**^  Still,  the  hopper  barge  was 
tt  navigable  structure  used  for  the  purpose  of 
transportation.  We  think  no  case  can  be  found 
which  would  construe  the  terms  to  include  a 
dry  dock,  a  floating  bridge,  or  meeting  house, 
permanently  moored  or  attached  to  a  wharf. 

There  has  been  some  conflict  of  decision  with 
respect  to  claims  for  salvage  services  in  rescu- 
ing goods  lost  at  sea  and  found  floating  on  the 
surface  or  cast  upon  the  shore.  When  they 
have  belonged  to  a  ship  or  vessel  as  part  of  its 
furniture  or  cargo  they  clearly  come  under  the 
head  of  vneck,  flotsam.  Jetsam,  ligan,  or  dere- 
lict, and  salvage  may  be  claimed  ufion  them. 
But  when  they  have  no  coimection  with  a  ship 
or  vessel  some  authorities  are  a^nst  the  daim, 
and  others  are  in  favor  of  it.  Decisions  in  fa- 
vor of  the  claim  in  reference  to  rafts  of  timber 
found  floating  at  sea  were  made  by  Judge  Betts 
In  the  New  York  District  {A  lUm  cf  Spare,  1 
Abb.  Adm.  485),  and  by  Judge  Lowell  in  the 
MassachuaettB  District  (&0,000  Feei  of  Timber, 
2  Lowell,  64),  and  against  it  by  Chtrf  Justice 
Tan^  in  the  United  States  Circuit  Court  for 
the  District  of  Maryland  {Tome  v.  >  Oribe  of 
Lumber^  Taney,  Dec.  583),  and  l^  the  English 
Court  of  Exchequer,  in  Polmer  v.  Bauee,  8 
Hurl.  &  N.  605.  Perhape  the  decisions  In  the 
last  two  cases  were  affected  by  local  custom  or 
statutory  provisions.  None  of  these  cases, 
howerer,  throw  any  light  on  the  subject  in 
hand.  The  case  of  Salwr  Wrecking  €h,  v.  Seo- 
tioTuU  Dry  Dock  Cb.  reported  in  8CentralLaw 
Journal,  640,  and  the  note  appended  thereto, 
may  be  referred  to  for  an  interesting  discussion 
of  the  question.  Judge  Dillon,  in  that  case, 
held  that  a  dry  dock  is  not  a  subject  of  salvage 
lenrioe. 

Thsjudgmentefthe  OircuU  Courtie  affirmed. 

Troe  copy.   Test : 

James  H.  KoKeoney,  Clerk,  Sup.  Ck>urt,  U.  & 


IMl  ]         WARREN  H.  MACE,  Fff.  in  Err.. 

EDWARD  K^iRRILL. 

(See  &  a  Beportcir^  ed.  tSei-WL) 

Jurisdktion^-grant  ofpubUe  lands  to  State^con- 
troteny  between  partiee  claiming  under  Siate^ 
no  federal  quetHon  intotvedr—preempiion  daim^ 

1.  Where  two  parties  oialm  lands  which  Congreee 
has  gimnted  to  a  Stateu  one  olatmlnflr  a  right  to  por- 
chttse  of  the  State,  and  the  other  olalniing  under  an 
•Deged  Jocation  under  the  laws  of  the  State,  prior  to 
the  grant  bv  Gongrees,  no  federal  question  Is  In- 
TOlved  and  this  court  is  without  Jurisdiction. 

2L  The  plaintur  in  error,  who  seeks  to  establish  a 
right  to  purchase  from  the  State,  set  up  a  ohUm 
under  the  ineemption  laws,  but  did  not  rely  upon 
tL  It  eeeme  ithai  this  claim  may  possibly  be  ss- 
eerted  In  another  suit 

[No.  76.] 

lit  U.  & 


Submitted  Dee.  d,  1886.    Decided  Jan,  10, 1887. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  California.    Diemieeed. 
The  history  and  facts  of  the  case  sufficiently 
appear  in  the  opinion  of  the  court. 

Mesefrs.  A.T.  Britten,  A.  B.  Browne  and 
W.  H.  Smithy  for  plaintiff  in  error. 

Mr.  Edward  B.  Merrill^  for  defendant  in 
error. 

Mr,  Ohitf  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

This  is  a  suit  begun  bv  Mace,  the  plaintiff  in 
error,  a^:ain8t  Menill,  the  defendant  in  error, 
in  the  District  Court  of  Los  Angeles  County,  fsssi 
California,  pursuant  to  a  reference  by  the  Sur-  *■  ** 
veyor-General  of  the  State,  under  section  8314 
of  the  Political  Code  of  that  State,  .^hich  is  as 
follows: 

''  When  a  contest  arises  concerning  the  ap- 
proval of  a  survey  or  location  before  the  Sur- 
veyor-General, or  concerning  a  certificate  of 
purchase  or  other  evidence  of  title  before  the 
register,  the  officer  before  whom  the  contest  is 
made  may,  when  the  question  involved  is  as  to 
the  survey,  or  one  purely  of  fact,  or  whether 
the  land  applied  for  is  a  part  of  the  swamp  or 
overflowed  lands  of  the  State,  or  whether  it  is 
included  within  a  confirmed  grant,  the  lines  of 
which  have  been  run  b^  authority  of  law,  pro- 
ceed to  hear  and  determine  the  same;  but  when, 
in  the  Judsment  of  the  officer,  a  question  of 
law  is  involved,  or  when  either  party  demands 
a  trial  in  the  courts  of  tbe  State,  he  must  make 
an  order  referring  the  contest  to  the  district 
court  of  the  county  in  which  the  land  is  situ- 
ated, and  must  enter  such  order  in  a  record 
book  in  his  office." 

The  record  shows  that  the  S.  E.  \,  Sec  21,  T. 
2  8.,R  18  W.,  S.  B.  M.,  was  listed  to  the  State 
of  California  m  the  Secretary  of  the  Interior 
on  the  21st  of  March,  18.76,  as  part  of  the  500,000 
acres  of  land  selected  by  the  State  under  sec- 
tion 8  of  the  Act  of  Congress  approved  Sep- 
tember 24,  1841,  chap.  16,  6  Stat,  at  L.  465,  for 
the  purpose  of  internal  improvements.  On  the 
17th  of  November,  1874,  Mace  applied  to  the 
Surveyor-Gkneral  of  the  State  for  the  purchase 
of  this  tract  His  application  was  on  file  when 
the  land  was  listed.  Merrill,  the  defendant  in 
error,  also  claimed  the  same. tract  from  the 
Surveyor-QeneraL  His  claim  was  based  on  au 
alleged  location  of  the  tract  under  the  laws  of 
Cahf omia,  and  a  payment  therefor  to  the  State 
In  school  warrants  on  the  22d  of  June,  1857. 
Such  being  the  case,  he  insisted  that  the  title  of 
the  State  inured  to  his  benefit  under  the  provis- 
ions of  sections  1  and  8  of  the  Act  of  July  23, 
1866,  chap.  210, 14  Stat,  at  L.,  218,  "To  quiet 
land  titles  in  California."  Mace  set  up  no  title 
in  himself  under  any  statute  or  authority  of 
the  United  States.  His  application  was  to  the 
State,  and  he  claimed  under  state  authority 
only.  It  is  true  that  if  the  State  had  the  right 
to  sell  he  might  have  the  right  to  buy,  but  thai 
right  to  buy  would  come,  not  from  the  United 
States,  but  from  the  State.  The  court  below  [5831 
decided  that  the  State  could  not  sell  because  it 
had  already  sold  to  Merrill,  and  that  all  the 
title  it  had  was  held  in  trust  for  him.  Mace, 
in  his  petition,  did  indeed  aver  that  he  en- 
tered into  the  possession  of  the  land  in  1869, 
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with  the  iDtention  of  acquiring  title  from  the 
United  States  by  preemption,  and  that  in  1878 
he  filed  in  the  proper  office  his  dedaratoiy 
statement  and  offered  the  necessary  proof;  but 
his  claim  in  this  case  is  not  based  on  any  such 
right,  the  prayer  of  his  petition  being  only  that 
it  maybe  adjudged  that  he  "has  the  better 
right  to  purchase."  If  his  rights  under  the 
preemption  laws  are  superior  to  the  title  of 
Merrill  under  the  State's  selection,  it  may  per- 
haps be  made  a  subject  of  litigation  in  another 
suit,  where  his  title  can  be  set  up  against  that 
of  Merrill;  but  in  this  suit,  which  is  only  to 
establish  his  right  to  buy  from  the  State,  no 
such  questions  can  arise.  His  right  to  buy  has 
no  connection  whatever  with  his  claim  of  pre- 
emption; for,  as  he  savs  in  his  petition,  "  He 
made  application  to  toe  Surveyor-General  of 
the  State  of  California  under  the  provisions  of 
Tide  Eight  of  the  Political  Code  of  the  State, 
to  purchase,  *  *  »  which  said  application  was 
in  all  respects  made  in  oonformity  with  the  re- 
quirements of  the  Code  aforesaid,  uid  which 
application  has  been  ever  since  the  date  last 
aforesaid,  and  now  is,  on  file  in  the  office  of 
the  Surveyor-General  aforesaid;"  and  "the 
plaintiff  is  the  owner  of  a  school  land  warrant, 
and  under  which  he  claims  the  benefit  of  the  lo- 
cation of  said  quarter  section."  Had  this  suit 
been  instituted  by  Mace  to  establish  a  right  su- 
perior to  that  of  the  State,  growing  out  of  his 
preemption  claim,  and  to  ch^ge  the  State  as  his 
trustee  on  that  account,the  case  would  have  been 
different;  for  then  he  would  have  set  up  a  right 
under  the  preemption  laws  of  the  United  States 
and,  with  a  dedsion  against  him,  he  might  be 
in  a  condition  to  have  a  review  by  this  court. 
Instead  of  that  however,  he  has  contented  him- 
self with  seeking  to  buy  fh>m  the  State  that 
which,  it  has  been  decided,  the  State  had  no 
right  to  sell 

It  is  possible,  also,  that,  by  the  practice  in 
California,  Mace  might  have  contested  the  title 
of  the  State  before  the  Sur\eyor^General,  and 
had  the  case  referred  to  the  disMct  court  for 
the  purpose  of  determining  that  title,  and  hav- 
ing a  trust  declared  in  his  favor  under  the  list- 
ing which  had  been  made.  The  casps  of  I^ler 
V.  Houghton,  25  Cal.  20,  and  Thomp$i'n  v.  True, 
48  CaL  608,  indicate  that  this  might  be  done, 
but  such,  as  we  have  seen,  is  not  the  purpose  of 
this  suit.  For  all  the  purposes  of  the  present 
inquiry,  the  right  of  the  State  to  have  the  lands 
listed  under  the  Act  of  1841  must  be  consid- 
ered as  admitted,  and  the  litifl;ation  confined  to 
the  contest  between  the  parties  as  to  which  has 
the  better  right  to  buy  from  the  State.  Ac- 
cording to  the  respective  claims  of  the  parties, 
Merrilldid  buy  in  1857  and  Mace  made  applica- 
tion to  bu  V  in  1874.  Both  claim  under  the  State. 
If  Merrill  actually  did  buy,  as  he  says  he  did, 
the  title  of  the  State  inured  to  his  benefit  under 
the  Actof  Congress  as  soon  as  it  passed  from 
the  United  States.  If  he  did  not,  then,  so  far  as 
the  record  discloses.  Mace  might  have  had  the 
right  to  buywhenhe  made  application  for  that 
purpose.  The  determination  of  this  question. 
as  the  case  comes  here,  involves  no  fedoral 
right  in  Mace  which  has  been  denied  him  l^ 
the  decision  of  the  court  below.  We  conse- 
•quently  have  no  Jurisdiction,  and  the  cases  of 
ianm  v.  OamnowM  U.  S.  870  rak.128,  L.  ed. 
ir74]:  MtSia^  y.  FH^iman,  22  U.  a  728  [23: 
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r28r712],  aro  directly  to  that  effect  Indeed, 
the  case  of  HaiUng$  v.  Jadmm  is  strikinsjr 
like  this  in  its  material  facts. 

Tlu  wit  of  error  i$  diUmimeifor  wa/iU  nf  i^ 
rMiaiom, 
True  oopy.  Test: 

James  H.  MoKeoney,  Clerk,  Sup.  Court,  V-  K 


IRON  MOUHTAIK  AKD  HELENA  KAIL>  [608] 
BOAD  COMPANY  et  jll.,  P^  in  Brr.. 
e. 
ALBERT  H.  JOHNSON. 
(See  8.  C.  Beporter*s  ed.  SOS-SISL) 

FoTMUentrtfOfnddeUUnm^-^^'SiaMeqf  A^ 
mu"  rswpgfy  ^  jwrl  itfarailroadr-eommoi^ 
km  rule, 

1.  TlDder  the  Statute  of  Arkansas  reUtliur  to  fotw 
olble  entry  and  detainer,  part  of  a  reflroaa  may  be 
reoovered  by  a  oontraotor,  who  has  been,  by  f  oroe 
and  violenoe,  turned  out  of  possession  after  tts 
oompletk>n  and  before  payment. 

Sl  In  suoh  an  action  Queetlona  relatlns  to  the  va- 
lidity and  constmotion  of  the  contract  are  limna- 
terial 

8.  It  seems  that  upon  the  facts  presented  foroibla 
entry  and  detainer  would  He  at  common  law. 

[No.  88.J 
ArffuedDeo.  10,  1886.    Bedded  Jai^  10, 1887. 

F  ERROR  to  the  District  Ck>urt  of  the  United 
States  for  the  Eastern  District  of  Arkansas. 
AfjJTfned, 

The  history  and  facts  of  the  case  sufficiently 
appear  in  the  opinion  of  the  court 

lieten.  Walter  H.  Smith  and  Jolia  P« 
Dilloii«  for  plaintiffs  in  error: 

The  directors  had  no  authority  to  authorize 
any  stipuUtion  delegating  to  the  plaintiff  the 
right  to  poaseBs,  use  ana  operate  the  defend- 
ant's railroad,  if  they  did  so  the  act  was  ^tra 
xiree,  and  the  plaintiii  had  no  right  to  hold  the 
road— to  open^  and  use  it  The  road  so  in  his 
possebsion  is  not  "lands,  tenements  or  other  pos- 
sessions" within  the  meaning  of  the  Arkansas 
Statute  of  Forcible  Entry  and  Detainer. 

See  BeeB-r.  Lawlea,  Litt.  (Ky.)  Sel.  Gas.  184. 

The  whole  class  of  decisions— such,  for  in- 
stance, as  those  in  which  it  is  held  that  stat- 
utes providing  for  the  redemption  of  real  estate 
do  not  apply  to  railroads;  Hammock  y.  Loan  dk  T. 
Cb,  105  U.  S.  77  (6k.  26,  L.  ed.llll);  thatstatutes 
providing  for  the  sale  of  real  estate  on  execution 
do  not  apply  to  railroads,  Covington  DravAridge 
Co.  V.  Shepherd,  21  How.  112  (16:  88);  Mora- 
wetz,  Ck>rp.  2d  ed.  section  1125,  and  cases  ihere 
cited;  that  mechnnics*  lien  statutes  are  inappli- 
cable to  railroads,  unless  clearly  so  expressed, 
or,  when  applicable  at  all,  that  the  lien  attaches 
to  the  whole  road  and  not  to  a  specific  part  of 
it  (2  Wood,  R  g  208,  and  cases  there  cited)— 
these  cases»  we  sa^,  are  grounded  upon  the 
one  underlying'  pnnciple  that  the  roadbed  or 
right  of  way  of  a  railroad  company  is  not  real 
estate  in  the  usual  sense  of  the  word,  in  its 
hands,  for  its  uses,  but  is  merely  an  aopurte- 
nance  to  the  franchise. 

Meeer9.  A«  BL  Oarlaiid»  J.  0.  Tappan  and 
John  J.  Homor,  for  defendant  in  error. 

Mr.  JtutieeWOlmr  deliverad  the  opinion  of      .^^ 
the  court:  ^^ 

lit  V.  H. 
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This  la  a  writ  of  error  to  the  District  Court 
of  the  United  States  for  the  Eastern  District  of 
Arkiinsas. 

The  suit  was  commenced  by  an  action  of 
forcible  entry  and  detainer  brought  by  John- 


son, the  present]  defendant  in  error,  against  the 
a  Mountain  and  Helena  Railroad  Company, 


Iron  ] 


and  the  St  Louis,  Iron  Moimtain  and  Southern 
Railway  Company  was,  in  the  progress  of  the 
case,  made  a  defendant  on  its  own  petition. 
The  action  was  to  recover  possession  of  eighteen 
miles  of  a  railroad  wliich  Johnson  had  built  for 
the  defendant,  and  from  which  he  had  been 
ejected  byf oroe  and  violence  by  the  Iron  Moun- 
tain and  Helena  Railroad  Company.  On  the 
trial  before  a  jury  Johnson  recovered  a  verdict 
on  which  a  judgment  was  entered  for  restitution 
to  the  possession  of  the  road.  To  roverse  this 
judffmeni  the  present  writ  of  error  is  brought 

idthough  there  is  some  controversy  about  the 
validity  and  effect  of  the  contract  under  which 
Johnson  constructed  and  held  possession  of  this 
eighteen  miles  of  road,  part  of  a  larger  road  of 
the  defendant,  the  main  facts  on  which  his 
right  to  recover  depend  are  simple  and  not 
much  controverted.  Whatever  mav  be  the 
truth  about  the  validltv  and  construction  of  the 
contract  under  which  he  buUt  the  road  for  the 
Company,  it  is  fullv  established  that,  after  he 
had  built  it,  and  before  they  had  paid  him  for  it, 
he  was  in  possession  of  it,  uslne  it  by  running 
his  own  locomotives  over  it:  anathat  while  thus 
in  peaceable  possession  and  claiming  a  right  to 
hold  it  until  he  was  paid  for  buUdine  It,  he  was 
by  force  and  violence  turned  out  ofthis  posses- 
sion by  the  Railroad  Company,  its  officers  and 
agents. 

The  Statute  of  Arkansas  relatiug  to  forcible 
entries  and  detainers  is  to  be  fouxm  in  diapter 
LXYII,  Mansfield's  Digest,  as  follows: 

"Sec.  8346.  No  person  shall  enter  into  or 
upon  any  lands,  tenements  or  other  poeseas- 
ions,  and  detain  or  hold  the  same,  but  where 
an  entry  is  given  by  law,  and  then  onl^  in  a 
peaceable  manner. 
|610]  "Sec.  8347.  If  any  person  shall  enter  into 
or  upon  any  lands,  tenements  or  other  possess- 
ions, and  detain  or  hold  the  same  with  force 
and  strong  hand,  or  with  weapons  or  breaking 
open  the  doors  and  windows  or  other  parts  of 
the  house,  whether  any  person  be  in  or  not,  or 
hy  threatening  to  kill,  maim  or  beat  the  party 
in  possession,  or  by  entering  peaceably  and 
then  turning  out  by  force,  or  xri^htening  by 
threats  or  other  circumstances  ai  terror  the 
party  to  yield  possession— in  such  case  every 
petaon  so  offending  shall  be  deemed  guilty  of  a 
forcible  entry  and  detainer  within  the  meaning 
of  this  Act" 

"Sec.  SSeS.  Nothing  herein  contained  shall 
be  oonstraed  to  prevent  anv  party  from  pro- 
eeeding  under  this  Act  by  filing  his  complaint 
and  causing  an  ordinary  summons  to  be  issued 
without  filliiff  the  affidavit  or  giving  Uie  obli- 
gation hereinbefore  required;  and  in  all  cases, 
when  the  judgment  shall  be  for  the  plaintiff, 
the  court  shall  award  him  a  writ  of  restitution 
to  carry  such  -judgment  into  execution." 

The  main  objection  relied  upon  by  plaintiff 
hi  error  to  the  recovery  of  the  plaintiil  below 
is  that  a  laihroad  is  not  real  estate,  nor  such  an 
bitereat  in  real  estate  that  it  can  be  recovered 
by  actions  applicable  to  that  class  of  prop^^. 
119  U.  & 


It  is  argued  thai  a  raihroad  is  a  complex  kind 
of  incorporeal  hereditament,  the  possession  ol 
which  is  not  authorized  to  be  changed  by  an 
action  of  forcible  entry  and  detainer.  We  do 
not  think  this  oblection  would  be  a  good  one  if 
in  the  State  of  Arkansas  that  action  were  left 
as  it  was  at  common  law.  The  statute  of  that 
State,  however,  which,  we  have  just  quoted, 
materially  enlarges  the  extent  and  operation  of 
this  action.  The  langua^  of  both  sections  3840 
and  8847  makes  it  apphcable  to  "lands,  tene- 
ments or  ottier  possessions,"  and  declares  that 
"If  any  person  shall  enter  into  or  upon  any 
lands,  tenements  or  other  possessions,  and  detain 
or  bold  them  with  force  and  strong  hand,  or 
with  weapons,  *  *  *  or  frightening  by  threats- 
or  other  cironmstances  of  terror  the  party  to* 
yield  possession,  in  such  case  every  person  so 
offenoinff  shall  be  deemed  guilty  of  a  f oroible 
entry  and  detainer  within  the  meaning  of  this 
Act." 

We  do  not  see  any  reason  in  the  nature  of  tlie 
possession  of  a  section  of  a  railroad  which  takes 
It  out  of  the  language  of  this  statute,  or  out  of 
the  general  prindple  which  lies  at  the  founda- 
tion of  all  suits  of  forcible  entry  and  detainer. 
The  general  purpose  of  these  statutes  is  that» 
not  regarding  the  actual  condition  of  the  title 
to  the  property,  where  any  person  is  in  the 
peaceable  and  quiet  possession  of  it,  he  shall  not 
be  turned  out  by  the  strong  hand,  by  force,  by 
violence,  or  by  terror.  The  party  so  using  force 
and  acquiring  possession  may  have  the  superi- 
or title,  or  mav  have  the  better  right  to  the 
present  possession,  but  the  policy  of  the  law  in 
this  class  of  cases  is  to  prevent  disturbances  of 
the  public  peace,  to  forbid  any  person  righting 
himself  in  a  caaeof  that  Idndby  his  own  hand 
and  by  violence,  and  to  require  that  the  party 
who  pas  in  this  manner  obtained  possession  shall 
restore  it  to  the  party  from  whom  it  has  been 
so  obtained;  and  then,  when  the  parties  are  in 
itatuqtto,  or  in  the  same  position  as  they  were 
before  the  use  of  violence,  the  party  out  of  pos- 
session must  resort  to  legal  means  to  obtain  hia 
possession,  as  he  should  have  done  in  the  first 
mstance.  This  is  the  philosophy  which  Ilea 
at  the  foundation  of  all  these  actions  of  forcible 
entry  and  detainer,  which  are  declared  not  to- 
have  relation  to  the  condition  of  the  title,  or  to 
the  absolute  right  of  possession,  but  to  compell- 
ing the  partv  out  of  possession,  who  desires  to 
recover  it  of  a  person  in  the  peaceable  posses- 
sion, to  respect  and  resort  to  the  law  alone  to^ 
obtain  what  he  claims. 

It  occurs  to  us  that  this  principle  is  as  fully 
applicable  to  the  possession  of  a  railroad,  or  a 
part  of  a  railroad,  as  to  any  other  class  of 
landed  interests;  and  in  fact  that,  of  all  own- 
ers or  claimants  of  real  estate,  large  corpora- 
tions, with  vast  bodies  of  employees  and  serv- 
ants ready  to  execute  their  orders,  are  the  last, 
persons  who  should  be  permitted  to  right  them- 
selves by  force.  The  language  of  the  presid- 
ing judge  in  his  charge  to  the  jury  in  thils  case 
meets  our  entire  approval,  and  we  quote  from 
it  as  follows: 

"The  law  will  not  sanction  or  support  a  pos- 
session acquired  by  such  means,  but  will,  on  the- 
contrary, when  appealed  tointhisformof  action, 
oompel  the  party  who  thus  gains  possession 
to  surrender  it  to  the  party  whom  he  dispos- 
sessed, without  inquinng  which  party  owns  the 
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nroperty  or  has  the  legal  rfffbt  to  the  possession. 
if  tae  law  was  otherwise,  loroe,  the  exhibition 
and  use  of  deadly  weapons,  and  threats  of  per- 
sonal yiolence,  would  speedily  take  the  pkoe 
of  lawful  and  peaceful  methods  of  gaining 
possession  of  property.  The  law  compels  a  de- 
fendant, found  guilty  of  a  forcible  entry  and 
detainer,  to  restore  the  possession.  After  he 
has  restored  the  possession  so  forcibly  and 
wrongfully  acquired,  he  can  then  proceed  in  a 
lawful  manner  to  assert  his  claim  to  the  prop- 
erty; but  he  cannot  have  his  legal  riehts  to  the 
property,  or  its  possession,  adjudged  or  deter- 
mined m  the  action  of  forcible  entry  and  de- 
tainer, when,  by  his  own  admission  or  the 
proof  in  the  case,  he  is  shown  to  be  guilty  of  a 
forcible  entry  and  detainer.  If,  therefore,  you 
find  that  the  plaintiff  built  the  eighteen  mUes  of 
road  in  controversy,  and  had  been  in  the  quiet 
and  peaceable  possession  of  the  same  from  the 
time  of  its  completion,  claimhig  the  rifl;bt  to 
such  possession  under  the  contract,  ana  that, 
while  so  in  the  quiet  and  peaceable  possession  of 
the  road,  Bailey,  the  president  of  the  defendant 
corporation,  with  a  force  of  men  acting  in  the 
name  and  on  behalf  of  the  defendant  corpora- 
tion,by  force  and  stron?  hand,or  with  weapons, 
or  by  threatening  to  lull,  maim  or  beat,  or  by 
such  words  and  actions  as  have  a  natural  tend- 
ency to  excite  fear  or  apprehension  of  danger, 
drove  the  plaintiff's  agents  or  employees  out  of 
his  cars  and  off  the  road  with  the  declared  pur- 
pose of  retaining  the  possession  of  thesame.then 
tiie  defendant  corporation  is  guilty  of  a  forci- 
ble entry  and  detainer  within  the  meaning  of 
the  statutes  of  this  State,  and  the  plaintiff  is  en- 
titled to  your  verdict." 

In  this  view  of  the  caae  nearly  all  the  ques- 
tions raised  by  counsel  for  plaintiff  in  error,  in 
regard  to  the  contract  under  which  Johnson 
built  this  eighteen  miles  of  road,  and  held  poa- 
aession  of  it,  and  his  rieht  to  hold  possession, 
are  immateriaL  The  Jury  must  have  found, 
under  this  charge,  that  he  was  in  the  peaceable 
and  quiet  possession  of  the  property,  and  was 
ejected  from  it  by  the  force  and  violence  and 
wrong  doing  of  the  Iron  Mountain  and  Helena 
Railroad  Company.  They  were  not  bound  to 
inquire  any  further,  nor  are  we  bound  to  an- 
fwer  other  qneationa. 

Thajudgmeni  of  thsIHitrietxhuriUaprrMd, 
nnieoopy.   Test: 

James  H.  MoEIennej,  Clerk,  Supw  Oourt»  U.  8 


JBr  Parte: 
1613]   Id  thft  Matter  of  MRS.  B.  J  RALSTON  and 
Her  Huahand. 

(See  8.  a  Bepoiter'S  ed.  aiS-aiaj 

PraeHe&-'^rrfMal  cfeUrkqftiaU  anirtlo  tran9' 
mit  eopy  nf  record—^no  writ  if  error — thi$ 
court  hoi  no  Jnrisdiction — ^mandamua  doee 
not  Ke-^attowanee  qf  supersedeas—^olu&'f^y 
tf — wieationof-'WhMor  judge  of  itaUeowrt 
AMI  aUow  writ  of  error  to  i/Ue  court, 

1.  It  Is  not  the  duty  of  the  olerk  of  a  state  ooart 
to  transmit  a  oop7  of  the  record  of  a  case,  deter- 
mined in  8uoh  court,  to  this  court,  until  there  Is  a 
writ  of  error  to  which  It  can  be  annexed  and  with 
which  it  can  be  returned. 

2.  Where  no  writ  of  error  has  In  fact  been  Issued, 
this  court  is  without  Jurisdiction  of  the  suit,  and 
cannot  by  mandamtu  require  the  derk  of  the  state 
court  to  transmit  to  it  a  copy  of  the  record. 
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8.  A  superMdeot  allowed  by  a  iiistloe  of  this  court 
under  a  niisteken  supposition  that  a  writ  of  erroi 
had  been  issued,  has  no  lesal  effect;  but  this  court 
is  without  Jurisdiction  to  vacate  the  order. 

4.  A  mtpenedeas  cannot  be  allowed  except  as  an 
incident  to  an  appeal  aotoally  taken,  or  a  writ  of 
error  actually  sued  oat. 

6.  It  M^mathat  it  Is  Terr  doubtful  whether  the 
clerk  of  a  steto  court  oan  Issue  a  writ  of  error  to 
this  court  on  the  allowance  of  a  Judge  of  the  state 
court. 

INa  5,  Orig.] 
Petition  filed  (kt.  96, 1886.    Rule  granted.  Not. 
8,  1886,    Ar^fued^  and  moHon  to  taeate  super- 
sedeas   tubmitted  iMe.  90,   1886.     Beaded 
Jan.  10, 1887. 

ORIGINAL.    Petition  for  mandamue,   and 
motion  to  vacate  order  allowing  mpenedeae. 
Denied. 
The  facts  are  given  in  the  opinion. 
Mr.  S.  Prenttaa  Nutt,  for  petitioner. 
Mr,  Jameii  Lowndes*  in  support  of  mo- 
tion. 

Mr.  Ohitf  Justice  Waita  deliyered  the  opin- 
ion of  the  oourt: 

-This  is  an  application  for  a  writ  of  manda- 
mui  requiring  the  derk  of  the  Supreme  Court  of 
the  Stete  of  Louisiana  to  transmit  to  this  court  a 
true  copy  of  the  record  in  that  court  of  a  Judg- 
ment in  the  suit  of  the  British  and  American 
Mortgage  Company  a^nst  Mrs.  £.  J.  Ralston 
and  ner  husband,  omitting  therefrom  certain  rm\A} 
portions  not  material  to  the  federal  question  in-  l-^**- 
vol ved.  From  the  showing  made  it  sufficiently 
appears  that  the  Judgment  was  rendered  April 
6,  1886,  and  that  on  the  81st  of  May,  1886,  the 
Chief  Justice  of  the  state  court  aUowed  a  writ 
of  error  to  this  court,  "on  furnishing  bond, 
with  security,  according  to  law,  for  one  thou- 
sand dollars,  not  to  operate  as  a  mperaedeaa.'* 
No  writ  was,  however,  issued  in  fact,  but  the 
order  of  allowance,  with  the  petition  therefor, 
y^ss  filed  in  the  oflElce  of  the  clerk  of  the  state 
court,  "and  a  demand  made  on  the  clerk 
*  ♦  *  for  a  copy  of  the  record."  According 
to  the  stetemente  in  the  petition,  the  clerk  re- 
fused to  give  such  a  transcript  unless  it  should 
include  everything  used  on  the  trial  in  the  state 
court,  but  the  petitioner  wanted  only  such  parte 
of  the  record  as  were  necessaiy  to  present  the 
single  question  of  which  this  oourt  had  Juris- 
diction. 

After  the  allowance  of  the  writ  by  the  Chief 
Justice  of  the  stete  court,  on  application  of  the 
petitioner,  Mr.  Juetiee  Wooda,  the  associate 
Justice  of  this  court  allotted  to  the  Fif  Ui  Cir- 
cuit,  made  this  order,  evidently  supposing  that 
a  writ  of  error  had  actually  been  issued: 

"A  writ  of  error  hayinr  been  aUowed  in  this 
caae  and  a  bond  given  andduly  approved,  with- 
out an  allowance  of  tupereedeai,  though  the 
right  of  iupereedeai  is  claimed  br  Mrs.  £.  J. 
Ralston^  the  plaintiff  in  error,  it  is  ordered  that 
f urtiier  proceedings  to  enforce  executory  proc- 
ess in  execution  sought  to  be  enforced  in  this 
case  in  the  Supreme  Court  of  Louisiana,  or  in 
the  district  court  from  which  the  case  was  ap- 
pealed to  said  Supreme  Court  of  Louisiana,  be 
suspended  until  the  further  order  of  Uie  Su- 
preme Court  of  the  United  States." 

From  this  statement  it  is  apparent  that  we 
have  no  authority  over  the  clerk  in  the  matter 
about  which  the  mandamue  is  asked.  As  no 
writ  of  error  has  in  fact  been  issued,  we  have 
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DojorifldktioikQfUietiiit.  Muminar.OavagM, 
«  Wan.868  [78  U.  S.  bk.  18,  L.  ed.  8111;  Bmdu. 
rant^Tutrix  t.  WaUon,  108  U.  8.  378  [98: 447]. 
Waiymg  the  question  whether  the  clerk  of  the 
fltate  oourl  could  laeue  the  writ  on  the  aUow- 
looe  of  the  Chief  Justice  of  that  court,  which, 
to  say  the  leiust,  has  never  yet  been  held  by 
this  court,  McDonagk  ^.MiUwudanfi  How.  688 
fll:78'n,  it  is  sufficient  to  say  that  he  never  has 
fAKi  uo°<2  80,  and,  so  far  as  this  record  shows,  he 
l^^^i  basDeYerbeenaakedtodoit.  Certainljr  it  has 
been  the  prevailing  custom  from  the  beginning 
for  the  clerk  of  this  court,  or  the  clerk  of  the 
drcnit  court  for  the  proper  district,  to  issue 
the  writ,  and  for  such  a  writ  to  be  lodged  with 
the  deik  of  the  state  court  before  he  could  be 
called  on  to  make  the  necessary  transcript  for 
we  in  this  court.  Consequently,  the  simple 
lodging  of  the  allowance  with  him  cannot  be 
considered  as  a  demand  for  the  writ;  and  be- 
sides, this  proceeding  is  not  to  require  him  to 
issue  the  writ,  but  to  furnish  a  transcript  to  be 
annexed  to  and  returned  with  the  writ  (R.  8. 
§  907),  which  it  is  not  his  dutv  to  give  until 
there  is  a  writ  to  which  it  can  be  annexed  and 
with  which  it  can  be  returned.  The  appUeatitm 
for  the  mandamus  is  consequently  denied. 

Pending  these  proceedings  for  mandamus 
the  Britiim  and  American  Mortgage  Companv 
has  filed  a  motion  to  vacate  the  supersedeas  al- 
lowed by  Mr,  Justice  Woods.  But,  as  no  writ 
of  error  has  ever  been  issued,  that  order  has  no 
legal  eftect  A  supersedeas  cannot  be  allowed 
except  as  an  indaent  to  an  appeal  actually 
taken,  or  a  writ  of  error  actually  sued  out 
We,  however,  are  as  much  without  Jurisdiction 
to  vacate  the  order  of  the  Justice  as  he  was 
without  Jurisdiction  to  grant  it. 

ConsequenUy^  the  motion  to  vacate  must  be 
denied,  aUhough  the  order  as  it  stands  is  ef  no 
9aUdittt, 


(<311  JAMES  L.  SHARP,  Appt, 

CHRI8T0PH  RIESSNER  ajud  CHARLES 
S.  MEIER. 

(Sees.  G.  Beport«r*8  ed.  8n-e87J 

Letien  patent  for  improwmeni  in  hydro-cofrbon 
stores-'-eoTistruetion  of  first  daim. 

h  Pie  test  daim  of  letters  pa9antV<]kl77884,  for 
an  ImproTeiibBiit  in  hydro-^Muixm  stoves,  mucib  be 
eonflned  to  the  use  of  a  perforated  top  platqUo  the 


^Uader  havtoff  the  functfons  and  mt 
tlOD  set  forth  In  thespecifloation. 
fc  Said  iint  claim  la  not  infringed  bj  astove  in 
whieh  the  hot  air  (nrllnder  rests  on  three  equidis- 
tant stnitB.  extendmg  from  its  hase  to  the  wafl  of 


[No.  98.] 
Affffisd  Dec  16, 1886.    Bedded  Jan,  10, 1887, 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York.    Affirmed 

The  history  and  facts  of  the  case  appear  in 
the  ophiion  of  the  court. 
Mr,  Arthur  ▼•  Brieeen*  for  appellant 
Vr.  B.  F.  Lee,  for  appellees. 

Mr.  Justice  Blatchford  delivered  the  opin- 
ion of  the  court: 


m  c.  s. 
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This  Is  a  salt  in  equi^  brought  for  the  al- 
leged infringement  of  letters  patent  No.  17733i, 
granted  to  Abner  B.  Hutchins,  May  16,  1876, 
for  an  improvement  in  hvdro-carbon  stoves. 
The  flpedncation  and  drawmp  are  as  follows: 

"The  obiect  of  this  invention  is  to  produces 
stove  which  can  safely  and  easilv  be  heated 
by  the  combustion  of  a  hydro-carT)on  or  oil  in 
a  similar  manner  to  tiiat  in  common  use  in 
illuminating  lamps. 

The  invention  consists  of  the  following  de- 
vices: The  vessel  or  chamber  containing  the  oil 
or  hydro-carbon  is  submerged  in  water,  so  as 
to  always  keep  the  said  oil  vessel  or  chamber 
cool,  and  thereby  free  from  explosive  or  other  [Ma] 
accident  The  water  vessel  is  covered  with  a 
perforated  metal  plate,  which  forms  the  base  of 
the  hot  air  cylinder,  on  the  top  of  which  the 
culinaiT  or  other  vessels  to  be  heated  are  placed. 
Vertical  tubes  or  flues  are  placed  in  the  hot  air 
cylinder  in  such  positions  as  to  act  as  chimneys 
for  the  burners.  Mica  windows  are  placed  in 
the  sides  of  these  flues  or  chimneys  in  such  po- 
sitions as  as  to  enable  the  operator  to  observe 
the  flame  of  the  burner  and  to  regulate  the  same 
as  circumstances  may  require. 

The  invention  will  be  readily  understood  by 
reference  to  the  accompanving  drawings,  of 
which  flcnire  1  is  partly  an  elevation  and  partly 
a  vertical  section  Of  the  improved  stove.  Figure 
3  is  partly  a  plan  and  partly  a  section  of  the 
same.  In  this  view  the  half  of  the  top  plate 
only  is  removed,  so  as  to  disclose  the  construc- 
tion of  the  hot  air  cvlinder  and  tho  flues  or 
chimneys.  Figore  8  is  a  sectional  plan  of  the 
stove,  taken  just  below  the  top  plate  of  the 
water  chamber,  and  showing  a  part  of  the  top 
plate  of  the  oil  vessel  or  reservoir  broken  out. 

The  base  of  the  stove  consists  of  a  vessel,  A, 
resting,  for  convenience,  on  short  legs  a.  ThL« 
vessel  is  intended  to  contain  water,  and  has  a 
top  phite,  A',  which  is  preferably  made  of  cast 
metal,  and  strong  enough  to  support  all  the 
parts  of  the  stove  which  are  above  it  This  plate 
A'  is  annular  in  form  if  the  stove  is  of  general 
cylindrical  construction  (which  is  preferable  to 
other  forms),  the  central  op^ng  in  the  saic* 
plate  being  nearlv  equal  in  area  to  the  sectional  [634] 
area  of  the  hot  air  cylinder  C,  which  rests  upon 
it  Concentrically  arranged  around  this  central 
opening  is  a  series  of  penorations,  a\  through 
which  atmospheric  fdr  passes  down  into  the  top 
part  of  the  vessel  A,  and  thence  up  through  tho 
hot  air  cylinder  and  its  chimneys. 

The  reservoir  or  vessel  B,  in  which  the  oil  oi 
hvdro-carbon  is  put  for  use  in  this  stove,  is 
placed  within  the  vessel  A,  and  the  bottom  of 
the  vessel  A  may  likewise  constitute  the  sup- 
port for  the  bottom  of  the  vessel  B,  and  there 
will  be  an  intervening  chamber,  B',  between  the 
sides  of  the  vessel  B  and  its  inclosing  vessel  A, 
and  the  sides  of  the  vessel  A  wiU  extend  up  one 
or  two  inches  {q^tq  or  less)  above  the  top  of 
the  vessel  B.  While  in  use  the  annular  cham- 
ber B'  will  be  flDed  with  water,  and  water  will 
also  cover  the  top  of  the  vessel  B,  which  said 
vessel  and  its  contained  fluid  will  thereby  be 
always  kept  at  a  low  temperature,  and  accident 
from  the  ignition  or  explosion  of  the  oil  or 
hydro-carbon  will  thus  be  rendered  impossible 
by  this  water  covering.  A  tube,  h,  extends 
from  the  vessel  B  up  through  one  of  the  perfo 
rations  or  apertures  a',  and  serves  as%  means 
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of  flniiig  the  TeHd  B.  A  suitable  screw  pap 
doses  i&  top  end  of  this  tube.  A  pipe  or  valVe, 
^,  leads  from  the  chamber  6  to  the  outside  of 
A.  for  the  purpose  of  drawing  off  the  water 
when  tt  becomes  heated,  or  when  the  occasion 


[M8] 


nqafies  it    Water  may  easOj  be  poured  into 
tibe  vessel  A  throu^  the  apertures  a^ 

The  wick  tubes  D  are  attached  to  the  top  of 
the  Tessel  B,  and  the  wick  used  to  conduct  the 
cdl  from  B  to  the  flame  is  operated  in  the  usual 
manner  of  fflumJnatJng  lamps.  The  roUers  for 
ft08 


moving  the  wicks  up  and  down  are  inckMed  in 
casings  or  housings  JQ,  and  are  operated  by  the 
thumb  wheels  F,  the  stems  /  of  which  pass 
through  tubes  IT,  that  are  attached  ti^tly  to 
the  ends  of  the  housings  E,  and  pass  uirough 
the  side  of  the  vessel  A.  Oare  must  be  taken 
to  have  aU  of  the  parts  of  D  E  E'  that  lie  with- 
in the  water  way  of  A  perfectly  water  tight,  so 
as  to  prevent  the  leakage  of  the  water  either 
into  the  vessel  B  or  outsBe  of  A. 

The  hot-air  qrlinder  0  is  preferably  built  of 
sheet  metal,  ana  Is  hinged  to  its  base  plate  A' 
by  the  hinge  o  at  the  back  side  of  the  stove,  so 
as  to  permit  the  top  parts  of  the  stove  to  be 
tipped  back  out  of  the  way  of  trimming  the 
wicks,  or  for  other  purpoees.  A  finely  peifo- 
rated  diaphragm,  G,  covers  the  central  opening 
of  the  base  plate  A'  bdow  the  hot-air  cylinder, 
for  the  purpose  of  properly  controlling  the  air 
currents  that  pass  up  from  the  chamber  of  A 
into  the  hot-air  cvlinaer.  A  diaphragm  H,  with- 
in the  hot-air  cvUnder  0,  and  near  its  base,  is 
fixed,  by  riveting  or  otherwise,  to  the  sides  of 
the  said  cylinder.  Portions  of  this  diaphragm 
are  formed  into  conical  fiame  caps  A,  for  con- 
trolling and  confining  the  flame  within  its 
properiimits  in  a  manner  similar  to  that  in  com- 
mon use  in  iUuminating  lamps. 

Above  the  diaphragms,  H,  tubes  or  chimneys 
I  confine  the  hot  gases  and  inoducts  of  com- 
bustion from  the  fimes  of  the  burners  within 
proper  limits  for  the  efficient  action  of  the  burn- 
ers. These  tubes  or  chimnm  I  extend  from 
the  diaphragm  H  to  the  top  of  the  hot-air  cylin- 
der and  are  preferably  made  of  sheet  metaL 
The  shell  of  the  hot-air  cylinder  0  forms  one 
side  of  each  of  these  chimneys,  and  in  this  side, 
which  is  common  to  both  the  cylinder  and  the 
chimney,  a  small  mica  window,  E,  is  placed, 
80  Afc  to  enable  the  operator,  from  without,  to 
see  and  regulate  the  fiame  of  the  burners  by 
turning  the  thumb  wheel  F,  as  required.  For 
sinfplidty  of  construction  I  cut  apertures  in  the 
side  of  the  hot-air  cylinder,  smtable  for  the 
windows  K,  and  through  these  apertures  por- 
tions'of  the  metal  of  the  chimney  plates  are  ex- 
tended, which  said  portions  are  bent  over  in  the 
form  of  grooves,  ib,  as  in  figures  1  and  8,  for  the 
reception  of  the  mica  plates  that  are  to  form 
the  windows. 

The  top  of  the  hot-air  cylinder  is  covered 
with  a  cast  metal  plate,  L,  that  serves  as  a  real 
for  whatever  vessel  is  to  be  heated  on  this  stove. 
The  plate  L  is  perforated  with  apertures  over 
the  diimneys,  and  also  over  the  hot  wells  of 
the  cylinder  C,  as  well  as  in  the  portions  lyin^ 
outside  of  the  cylinder,  thus  permitting  sll  of 
the  heat  generated  to  reach  the  vessel  on  top  of 
the  plate  L.  and  therebv  be  utilized.  The  in- 
tense heat  unparted  to  tne  plates  of  the  chim- 
neys I  and  plate  L,  and  refiected  thence  back 
upon  the  hot  gases  passing  through  and  about 
these  parts,  will  be  quite  sufficient  to  consume 
all  of  me  smoke,  ana  there  will,  in  consequence, 
be  no  emission  of  unpleasant  odors  from  im- 
perfect combustion.  The  top  surface  of  the 
plate  L  is  provided  with  ridges  I,  that  keep  the 
vessels  placed  thereon  from  obstructing  the 
openings  in  the  said  plate.** 

The  claims  are  these: 

"1.  The  water  vessel  A,  with  its  perforated 
top  plate  A'  and  hot-air  cylinder  0,  hinged  at  e 
to  plate  A',  and  top  performed  plate  L,  all  ar- 
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raDsed  and  oomiacCed  together  eubstantiany  aa 
ana  for  the  purpoae  aet  forth. 

2.  Thechimneyal,  having  one  of  their  aidea 
formed  by  the  hot«ir  cjUnder  0,  to  which 
they  are  connected  by  the  ffrooye  clipa  k,  that 
alao  receive  the  mica  winaowa  K,  aa  and  for 
the  purpoee  aet  forth." 

It  la  contended  that  the  defendants  infringe 
the  firat  claim.  The  circuit  court  diamiaaed  toe 
biU  (Lb  Fed  Rep.  919).  holding  that  there  waa 
DO  infringement    The  plaintiff  has  appealed. 

One  of  the  elementa  in  the  first  claun  is  the 
"perforated  top  phite  A',"  being  the  top  plate 
to  the  water  Tesael  A.  It  ia  described  aa  annu- 
lar in  form,  if  the  stove  is  cylindrical,  with  a 
central  opening.  The  apedncation  then  aaya: 
"Concentrical^  arrangea  around  thia  central 
opening  ia  a  seriea  of  perforationa»  a\  through 
which  aUnoapheric  air  pasaes  down  into  the  top 
part  of  the  veasel  A,  and  thence  up  through 
the  hot-air  cylinder  and  its  chimneys."  In  toe 
defendant's  stove  the  hot-air  cylinder  rests  on 
three  equidistant  struts,  which  extend  from  the 
base  of  the  cylinder  to  the  waU  of  the  water 
chamber,  and  thua  the  weight  of  the  cylinder 
and  of  the  ntenslla  upon  U  is  thrown  against 
such  wall  instead  of  on  the  bottom  of  the  water 
chamber.  Of  course,  there  is  an  open  space 
between  every  two  of  the  struts,  through  widch 
apacea  air  paaaea  freely.  The  circuit  court  held 
4iat  the  arrangement  of  the  three  atruta  was 
not  the  plaintiira  perforated  top  plate  A^  be- 
cauae  the  struts  did  not  perform  the  office 
which  required  the  plate  with  perforations, 
that  office  being,  aa  described  in  toe  spedfica- 
ticm,  to  cause  the  air  to  pass  "down  into  the 
top  part  of  the  vessel  A,  and  thence  up  thromdi 
the  hot«ir  cylinder  and  ita  chimneya."  We 
are  of  opinion  that  the  first  claim  of  toe  plain^ 
ifTs  patent  must  be  confined  to  the  uae  of  a 
perforated  top  plate  to  the  cylinder,  having  the 
nmctiona  ana  mode  of  operation  aet  forth  in 
the  apecification,  and  that,  aa  the  defendants 
do  not  have  aoch  a  perforated  top  plate,  or  any 
aqnivalent  for  it,  th^  do  not  infringe. 

Decree  qfflrfMd, 

Tnieoopy.   Test: 

James  EL  MoKenney,  Glerk,  Sap.  Oourt,  U.  8. 


EDWARD  IVINSON,  Appi^ 
e. 
CHARLES    H.    BUTTON    ahd  JOSEPH 
OAREY  BT  AL.,  Copartners  aa  Oabbt 

BBOTHKBa. 

<See  8. 0.  Reporter^  ed.  OOi-aOI.) 

Beietue  cf  mofigage  an  margin  cf  reoord^'parol 
iUdenee,  inadmiseibU  to  contradict  or  gual- 
iifff—eanitrudionqfooniraeL 

L  Parol  evidence  to  Inadmiaeible  to  oontradiot  or 
ooaUfT  ^e  entry  of  Its  discharge  on  the  mai^gln  of 
&e  record  of  a  morteaire. 

2.  Upon  the  facta  found  by  the  oourt  below,  the 
cvldenoe  Id  question.  If  ffiven  full  effect^  would  not 
ImMBoh  the  validity  of  the  dtocharge,  It  not  being 
within  a  apeolal  affreemeot  set  up  in  defense. 

[Na  69.] 
if^iMl  Dee.  Jf ,  1886.    Decided  Jan.  10,  1887. 

A  FFEAL  from  the  Supreme  Court  of  the  Ter- 
il  litcoy  of  Wyoming.    Jfflrmed. 
tit  D.  8. 


The  history  and  facta  of  the  ease  appear  in 
the  opinion  of  the  oourt 

Meeere.  J.  M«  WiLMm  and  8.  ShelUbM*-^ 
g^r»  for  appellant: 

It  ia  impossible  to  deny  that  both  these  in- 
struments were  in  the  mmds  of  the  parties  at 
the  date  of  the  releaae,  and  the  ouestion  met  by 
the  rejected  evidence  waa  strictly  and  clearly 
a  latent  ambiguity. 

PMh  V.  mite,  117  U.  S.  810  (Bk.  29,  L.  ed. 
860),  and  cases  cited. 

It  is  alwaya  competent  to  put  the  court,  by 
parol  evidence,  into  the  positions  of  the  partiee 
at  the  time  the  contract  was  made.  This  ia 
especially  true  of  instruments  like  a  release, 
which  is  only  a  receipt  in  its  nature. 

See  Thoringtonr.  Smith,  8  Wall.  1  (76  XT.  8. 
bk.  19,  L.  ed.  861);  Confederate  Note  Oaee,  19 
Wall  648  (88 :  196):  Bradley  v.  Waehington, 
etc.  8.  Packet  Oo.  18  Pet.  89  (10:  78);  U.  8.  v. 
Ptck,  108  U.  S.  64  (86:  46). 

Mr.  W.  W.  Corlett,  for  appeUeea. 

Mr.  Jfutiee  Miller  delivered  the  opinion  of 
the  court: 

Thia  is  an  appeal  from  the  SummeOourtof 
the  Territory  of  Wvoming.  The  suit  waa 
brought  by  £dward  Ivinson,  the  appelUnt,  in 
the  District  Oourt  of  the  Second  Judicial  Dis- 
trict of  that  Territoiy,  to  foreclose  a  mortgage 
on  certain  real  estate,  made  to  him  by  Clharlea 
H.  Button.  Tothe  bm  Joseph  M.  (Jarey  and 
R.  Davis  Carey  are  made  defendants,  upon  an 
allegation  that  they  claim  aome  interest  in  the 
property.  The  defendants  made  a  Joint  an- 
swer,  in  which  they  all  set  up  a  full  release  of 
the  mortgage  and  aatisf  action  of  the  debt  by 
Ivinson  before  the  defendanta  Carey  obtained 
their  interest  in  the  property;  and  whether  thia 
be  true  or  not  is  the  only  point  in  the  case. 

It  is  not  denied  that  when  the  defendanta, 
the  Careys,  were  about  to  let  Button  have 
$10,000  on  thia  knd.  and  take  absolute  deeds 
of  conveyance  for  it,  they  required  that  the 
title  to  it  should  be  made  dear  and  relieved  of 
Ivinson's  mortgage.  Thereupon  Ivinaon  made 
an  entry  on  the  mai^  of  tiie  lecord  of  the 
mortgage,  aa  follows: 

'1  hereby  acknowledge  satisfaction  in  foil  of 
the  debt  for  which  this  mortgage  was  given  to 
secure,  and  hereby  discbarge  and  cancel  the 
same,  thia  sixth  day  of  October,  1877. 

"B.  IviNBOir. 

"Attest:  J.  W.  Meldrum,  Begieter  ofDeede.'^ 

The  Supreme  Court  of  the  Territory,  from 
which  this  appeal  la  taken,  made  a  finding  of 
facts  by  whicn  we  are  to  be  governed  in  the  de- 
dston  of  this  appeal.  From  this  flndinf  it  ap- 
pears that  in  April,  1878,  Button  made  hia 
promissory  note  to  Edward  Ivinson  for 
118,588.64,  with  interest,  and  that  on  theaame 
day  he  executed  the  mortgage  which  ia  the 
foundation  of  this  foreclosure  suit  to  secure  the 
payment  of  the  note.  Subsequent  to  this, 
Ivinson  asserted  that  a  mistake  had  been  made 
in  computing  the  balance  due  him  in  the  set- 
tlement on  which  the  note  and  mortgage  were 
driven,  and  that  they  should  have  been  for 
|17,018.66,  instead  ot  the  sum  actually  put  in 
tiie  mortgage  and  note,  making  a  difference  of 
14036.18.  Ivinson  brought  a  suit  to  correct 
this  mistake,  which  finally  came  to  the  Supreme 
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Court  of  the  United  States  where  he  prevailed, 
obtaining  a  decree  for  the  correction  of  the 
mistake  in  the  note  and  mortgage.  These  pro- 
ceedings lasted  from  August,  1873,  to  Bfarch, 
1879. 

Pending  this  controversy,  however,  Ivinson 
and  Hutton  made  a  written  agreement  to  ad- 
just their  differences,  other  than  this  contro- 
versy, but  it  was  expressly  agreed  that  the  con- 
troversy, then  pending  in  this  court,  was  left 
out  of  the  settlement  by  ihe  following  lan- 
guage: "Provided  always,  that  nothing  herein 
contained  shall  be  construed  in  anywise  to 
affect  the  rights  of  the  parties  hereto  in  said  suit 
between  them  now  depending  in  the  Supreme 
Court  of  the  United  States." 

This  agreement  was  made  on  the  Slst  of  May. 
1877,  and  is  marked  Exhibit  D  in  the  record 
before  us.  On  the  6th  day  of  October,  1877, 
Ivinson,  Hutton,  and  Joseph  M.  Carey  were  at 
[606]  the  court  house  in  Laramie  City,  for  the  pur- 
pose of  concluding  a  loan  of  $10,000,  wnich 
Carey  was  about  to  make  on  behalf  of  himself 
and  orother  to  Hutton,  to  enable  him  to  pay 
his  debts,  including  a  judgment  in  favor  of 
Creighton  against  I^nson  and  Hutton,  amount- 
ing to  nearly  $6,000.  This  loan  was  to  be  se- 
cured by  real  estate,  part  of  which  was  covered 
by  Ivinson^s  mortgage.  Before  paying  over 
the  money  to  Hutton,  Carey  reqmrea  of  Ivin- 
son and  Hutton  that  Hutton's  property  should 
be  released  from  all  incumbrances,  and  Ivin- 
son entered  on  the  margin  of  the  record  of  his 
mortgage  the  discharge  which  we  have  already 
transcribed. 

The  court  then  further  finds  as  follows: 

"That  said  discharge  was  not  made  in  ac- 
cordance or  in  pursuance  of  the  agreement  of 
the  Slst  of  May,  A.  D.  1877,  above  recited, 
marked  Exhibit  D,  but  was.  an  absolute,  un- 
qualified release  and  cancellation  of  the  mort- 
gage. The  court  further  finds  that  the  value 
of  the  property  mortgaged  was  not  leas  than 
twenty  thousand  dollars. 

"4.  On  the  trial  of  the  case  In  the  district 
court  the  testimonv  of  eight  witnesses:  to  wit, 
Edward  Ivinson,  M.  C.  Brown,  J.  M.  Carey, 
Charles  H.  Hutton,  Stephen  W.  Downey,  Wal- 
ter Sinclair,  H.  B.  Rumsey,  and  J.  W.  Blake, 
which  had  been  taken  before  J.  W.  Meldrum, 
master  in  chancery,  was  read  in  evidence.  To 
so  much  of  said  evidence  as  was  intended  to 
vary,  explain,  or  contradict  or  qualify  the  en- 
tiy  of  the  discharge  on  the  margin  of  the  rec- 
ord of  the  mortgage  by  Ivinson  the  defendant 
excepted  as  incompetent  This  court  holds 
that  said  exception  was  well  taken,  and  that 
parol  evidence  was  not  competent  for  that  pur- 
pose or  to  prove  that  the  discharge  was  made 
m  accordance  with  Exhibit  D. 

"6.  But  the  court  further  holds  that  if  said 
parol  testimonv  was  properly  admitted  for  said 
purpose,  that  ft  Is  not  sufficient,  that  it  does  not 

grove  any  qualification  or  modification  of  the 
ischarge  as  entered  on  the  record,  nor  that 
said  discharge  was  made  in  accordance  with 
the  a^-eement  of  the  Slst  of  May,  marked  Ex- 
hibitb. 
"6.  This  court  makes  no  finding  upon  the 
1607]      Quesb'on  whether  the  $4,036.12  was  paid  by 
*•  Hutton  at  the  time  of  the  discharge  of  the 

mortgage  or  at  any  other  time,  holding  the  de- 
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dsion  of  that  question  nnneoessaiy  to  the  de- 
termination of  this  suit." 

On  these  finding  the  bQl  of  complaint  e' 
Ivinson  was  dismissed.  The  conveyances  of 
the  property  in  controversy,  which  were  made 
by  Hutton  to  the  Careys,  are  absolute  deeds 
on  their  face,  and  both  uie  Careys  and  Hutton 
insisted  in  their  answer  that  the  note  and  mort- 
gage were  absolutely  discharged  and  satisfied 
according  to  the  terms  of  the  indorsement  made 
by  Ivinson  on  the  record  of  the  mortgage 
This  is  also  the  finding  of  the  Supreme  Court 
of  the  Territory.  The  argument  used  in  oppo- 
sition to  this  is  that  the  supreme  court  and  the 
court  below  erred  in  rejecting  the  evidence 
menti<Mied  in  the  fourth  finding  of  fact,  and  it 
is  insisted  that  because  of  the  error  in  this  re- 
roect  the  entire  decree  should  be  reversed. 
But,  in  point  of  fact,  this  testimony  was  read 
in  evidence  in  the  lower  court,  notwithstanding 
the  objection  of  the  plaintiff,  and  was  consid- 
ered for  what  it  may  possibly  be  worth  also  in 
the  supreme  court;  for  that  court,  in  its  fifth 
finding,  says  that  if  said  testimony  was  prop- 
erly admitted  for  the  purpose  claimed,  that  it 
is  not  sufficient  and  aoes  not  prove  any  quali- 
fication or  modification  of  the  aischarge  as  en- 
tered on  the  record,  nor  that  said  discharge  wat 
made  subject  to  the  agreement  of  the  81st  of 
May,  marked  Exhibit  D.  It  wiU  be  seen  that 
the  controversy  mainly  hinged  upon  the  ques- 
tion whether  the  discharge  on  the-  margin  oi 
the  record  of  the  mortgage  made  by  Ivinson 
was  made  subject  to  this  written  agreement 
with  Hutton;  namely,  that  the  controversy  con- 
cerning the  $4,036.13  involved  hi  the  suit  then 
pending  in  the  United  States  Supreme  Court 
was  excepted  out  of  the  adjustment  of  their  dif* 
ferences,  evidenced  by  Exhibit  D,  and  that  tliia 
question  should  be  governed  by  the  final  de- 
cision of  that  suit. 

On  this  issue  the  court  distinctiy  finds  that 
said  discharge  was  not  made  in  accordance 
with  or  in  pursuance  of  that  agreement,  but 
was  an  absolute  and  unqualified  release  and 
canceUation  of  the  mortgage,  and  that,  if  said 
parol  testimony  was  properly  admitted,  it  does 
not  prove  that  the  discharge  was  made  in  ao- 
corcbnce  with  the  agreement  above  referred 
to.  It  is,  therefore,  entirely  immaterial  whether 
the  supreme  court  was  nght  in  holding  that 
the  exception  to  the  pardT  evidence  taken  in 
the  court  below  was  error,  since  it  further 
holds  that,  giving  fall  effect  to  that  evidence, 
it  does  not  prove  anything  to  impeach  the  force 
and  effect  of  the  language  of  the  discharge  and 
release  of  the  mortgage  and  note. 

We  do  not  think,  on  the  finding  ef  fauU 
madehy  the  Supreme  Court,  uiat  there  ie  anp 
douht  ^  the  eorreetneee<^ite  final  deetee^  and  U 
ie,  therrfore,  ttfhmed. 
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OHABLES  B.  TILTON. 
(Bee  8.  0.  Reporter^  ed.  fl87-(M8L) 

two  deeret^^  vaUd—icH&n  far  pouesriim'-wt', 
Udity  €f  mortgage  cannot  he  quutioMd-^'Wife 
joined  at  oodefmdai^t-^-'pow&r  of  wife  tomort" 
gagekerpropertjf  totecuredebt  if  Muband. 

1.  Under  the  Laws  of  Oregon,  a  wife  maj  be 
joined  as  oodetendant  with  her  husband  in  an  ac- 
tion for  the  possession  of  real  property  oooupled 
hyboth. 

2.  In  an  action  by  one  holding  under  a  sale  un 
f6roclosure  to  recover  possession  of  the  premises, 
the  yalldity  of  the  mortgage  foreclosed  cannot  be 


8.  A  sale  under  foreclosure  is  not  invalid  beoauae 
made  under  the  latter  of  two  decrees,  differing  only 
In  the  manner  of  describing  the  property,  both 
having  been  entered  at  the  same  term. 

i.  It  seems  that  section  (L  article  XV,  of  the  Oon- 
stttntion  of  Oregon,  providing  that  the  property  of 
a  married  woman  shall  not  be  subject  to  the  debts 
orooutraots  of  the  husband,  does  not  restrict  the 
power  of  a  wife  to  mortgage  her  property  to 
a  debt  due  from  her  husbsind. 


Argued  Dee,  6, 


79.] 
Decided  Jan. 
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rr  ERROR  to  the  Clrcnit  Court  of  the  United 
Sutes  for  the  District  of  Oregon.  Ajfirmed. 

Statement  by  iA*.  Juetiee  Field : 

This  was  an  action  for  the  possession  of  a 
tract  of  land  containing  thirteen  acres  and  a 
quarter  of  an  acre  in  Miutnomah  County,  Ore- 
gon. The  plaintiff  is  a  citizen  of  New  York 
aid  the  defendants  are  citizens  of  Oregon.  In 
^je  complaint  they  are  aUeged  to  be  husband 
and  wife,  though  they  are  not  sued  as  such, 
and  no  averment  founded  upon  that  relationship 
is  made;  they  are  sued  simply  as  parties  in  oo- 
coTtttion  of  the  r*  "niises. 

The  complaint  alleges  that  the  plaintiff  is  the 
owner  in  fee  of  the  land  and  hiwfully  entitled 
to  its  possession,  describing  it;  that  the  defend- 
ants are  in  its  possession  and  wrongfully  with- 
hold it  from  him;  and  that  the  property  is  cf 
the  TBlue  of  f  18,000. 

Tlie  defendant,  Colbum  Barrdl,  answered 
the  complaint,  setting  up  that  the  plaintiff  de- 
lajffns  tnle  throuj^  a  conveyance  from  William 
8.  Ladd  and  wife,  citizens  of  Oregon,  bearing 
date  on  the  28th  day  of  September,  1888,whi(£ 
was  executed  ooDusively,  with  the  sole  intent 
of  saving  the  federal  court  Jurisdiction  of  the 
acaon,  and  with  th^  understanding  that  at 
some  future  time  the  land  or  its  proceeds  should 
beieoonveyed  to  them.  The  defendant  fur- 
ther answered  that  he  defended  onfy  for  two 
acres  and  three  eighths  of  an  acre  of  the  land, 
and  as  to  that  he  denied  the  ownership  of  the 
fMntttt,  or  that  the  plaintiff  had  any  right  to 
the  possession  thereof,  and  alleged  ihat  be  is 
the  owner  himself  and  entitled  to  its  possession; 
that  as  to  the  other  part  of  the  tract  described 
in  the  complaint,  consisting  of  eleven  acres,  he 
was  merely  a  tenant  of  Aurelia  J.  Barrell. 
The  answer  also  set  up  that  the  plaintiff  deraigns 
title  through  an  instrument  puiporting  to  m  a 
conveyance  absolute,  executed  oy  the  defend- 
ants to  Ladd,  bearing  date  on  the  18th  of  Jan- 
nary,  1877,  and  that  such  conveyance  was  in- 
119  U.  8. 


tended  as  a  mortgage  to  secure  the  payment  to 
him  of  $8,860,  with  interest,  «whi^  sum  the 
defendant  is  ready  and  willing  to  pay. 

The  defendant,  Aurelia  J.  fianell,  demurred 
to  the  complaint,  on  the  cround  that,  as  the 
wife  of  Colbum  Barrell,  uie  was  improperly 
Joined  with  him  in  the  action;  and  that  the 
complaint  did  not  state  facts  sufSdent  to  con- 
stitute a  cause  of  action,  because,  she  being 
sued  as  the  wife  of  hercodefendant,  there  were 
no  aUefiitions  in  the  complaint  of  a  cause  of 
action  {»rwhich  she,  as  such,  was  responsible. 

The  court  overruled  the  demurrer,  and  Au- 
relia answered,  setting  up,  as  in  the  answer  of 
Colbum  Barren,  the  collusive  character  of  the 
conv^ance  of  Ladd  and  wife  to  the  plaintiff 
on  the  28th  of  September,  1882,  under  which 
he  asserts  title  to  the  premises;  and,  further, 
that  she  defended  mereiy  for  eleven  acres,  as  to 
which  she  denied  the  ownership  of  the  plaint-  [030] 
iff ,  or  his  right  of  possession,  and  alleged  that 
she  is  the  owner  herself  and  rightfully  entitled 
to  its  possession.  She  also  set  up,  as  in  Colbum 
BarreU's  answer,  the  conveyance  by  the  de- 
fendants to  Ladd,  through  whom  the  plaintiff 
claims  the  eleven  acres,  dated  January  18, 1877, 
and  avers  that  such  conveyance  was  intended 
as  a  mortgage  on  her  separate  estete  as  security 
for  the  payment  of  the  sum  owed  by  her  hus- 
band to  Ladd,  with  interest  thereon. 

To  these  answers  the  plaintiff  replied,  trav- 
ersing their  material  avermento,  except  that  it  is 
admitted  that  the  conveyance  of  the  defendants 
to  Ladd  on  the  18th  of  January,  1877,  was  in- 
tended as  a  mortgage  to  secure  the  payment  of 
a  debt  by  Colbum  .Barrell  to  him,  and  stated 
that  in  Ijecember,  1879.  he  instituted  a  suit  hi 
the  Circuit  Court  of  Oregon  for  Multnomah 
County  against  the  defendants,  for  the  purpose 
of  having  that  conveyance  declared  to  be  a 
mortgage,  and  for  a  decree  foreclosing  the 
same,  and  for  a  sale  of  the  premises;  that  in 
that  suit  the  def endante  appeared  and  defended, 
setthig  up  all  the  facts  contained  in  their  sepa- 
rate answers  hi  this  case;  that  such  proceedinn 
were  had  therehi  that,  on  the  10th  of  Man£, 
1880,  a  final  decree  was  rendered,  declaring  the 
conveyance  to  be  a  mortgage,  and  that  its  con- 
dition had  been  broken,  and  decreeini?  that  the 
property  be  sold,  and  that  the  def  endante  and 
all  persons  claiming  under  them  be  barred  and 
foreclosed  of  all  right  and  interest  in  it;  that 
under  this  decree  the  property  was  sold  by  the 
sheriff  of  Multnomah  County  after  due  adver- 
tisement, and  in  the  manner  directed,  and  at 
such  sale  'William  8.  Ladd  became  the  pur- 
chaser; that  the  sale  was  conflrmed,  and,  <m 
the  25th  of  August,  1880,  the  sheriff  executed 
a  deed  of  the  property  to  him;  that  no  part  of 
the  property  has  oeen  redeemed,  aud  that  no 
appeal  has  been  token  from  the  decree,  which 
remains  unreversed,  and  that  the  plaintuT  is  the 
immediate  grantee  of  Ladd. 

On  the  trial  of  the  case,  the  plaintiff  intro- 
duced the  conveyance  executed  by  the  defend- 
ante  to  William  8.  Ladd,  of  the  property  de- 
scribed in  the  complaint,  dated  the  18th  of  Jan- 
uary, 1877,  and  a  certified  transcript  of  the  rec- 
ord of  the  suit  brought  by  him  agidnst  them  in  15401 
the  stete  court  to  have  the  conveyance  adjudged  ^  ^ 
to  be  a  mortgage,  and  for  its  foreclosure,  and 
the  sale  of  the  premises,  showing  the  decree 
and  order  for  the  sale,  and  the  confirmation  of 
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(be  sale.  Tbe  plaintiff  also  introduoed  the  con- 
veyance by  the  sheriff  to  William  8.  Ladd. 
bearing  date  on  the  25th  of  August,  1880,  and 
also  a  deed  of  the  premises  by  Ladd  and  wife 
to  the  plaintiff  on  the  28th  of  September,  1882. 
No  evidenoe  was  offered  as  to  the  alleged  collu- 
sive purpose  in  the  execution  of  this  deed,  to 
give  the  federal  court  jurisdiction  of  the  action. 

The  transcript  of  the  record  of  the  suit  showed 
what  purported  to  be  a  final  decree,  entered  on 
the  1^  of  March,  1880,  and  subsequently  a 
second  decree,  also  purporting  to  be  a  final  de- 
cree, entered  on  the  28d  of  March,  1880.  The 
two  decrees  differed  only  in  the  manner  in 
which  the  property  to  be  sold  was  described. 
The  difference  arose  in  this  way:  At  the  re- 
quest of  counsel,  it  was  referred  to  a  referee  to 
examine  and  report  upon  the  propriety  of  offer- 
tofi^  the  proper^  for  sale  in  putiels,  so  as  to 
enhance  the  proceeds  theref rom«  The  referee 
reported  a  sdieme  dividing  the  property  into 
parcels,  and  the  court  directed  it  to  be  sold  ac- 
cordingly, upon  the  condition  that  after  it  had 
been  s^d  in  parcels,  if  anyone  should  bid  more 
for  it  as  a  whole,  it  should  be  sold  to  him.  In 
the  first  decree  the  metes  and  bounds  of  the 
seven  parcels  are  given  separatelv.  In  the  sec- 
ond, the  metes  and  bounds  of  the  several  par- 
cels are  given  separately,  and  of  the  whole  as 
one  tract.  The  process  under  which  the  sale 
was  made  was  a  copy  of  the  last  decree.  When 
the  transcript  was  offered  in  evidence,  counsel 
objected  to  its  admissibility,  on  the  ground  that 
the  record  showed  that  tne  final  decree  was 
made  and  entered  on  the  19th  of  March,  1880, 
and  that  the  court  had  no  Jurisdiction  to  enter 
the  second  decree,  under  which  the  sale  was 
made.  The  court  overruled  the  objection,  and 
the  defendants  excepted.  The  defendants  then 
offered  in  evidence  a  copy  of  the  Judgment 
lien  docket  of  the  state  circuit  court,  showing 
that  the  decree  was  docketed  on  the  19th  of 
March,  1880.  No  other  evidence  having  been 
produced,  the  court  instructed  the  Ju^  that 
the  sheriff's  deed  conveyed  the  estate  of  the 
-  - 1  defendants  to  the  grantee  therein,  William  8. 
L041J  Ladd,  and  that  the  conveyance  from  Ladd  and 
wife  to  the  plaintiff  vested  the  estate  in  him, 
and,  therefore,  that  the  verdict  must  be  for  the 
plaintiff.  To  this  instruction  cotmsel  excepted. 
The  Jujry  accordingly  gave  a  verdict  for  the 
plaintiff,  upon  which  Judgment  was  entered; 
and  to  review  .that  judgment  the  defendants 
have  brought  the  case  here  on  a  writ  of  error. 

Main,  W.W.  Upton  and  W.  W.  Ohapmam^ 
tot  pUdntiffs  In  error. 

Mem$.  S.  ShelUbariTor  and  J.  M  Wdr 
ion,  for  defendant  in  error. 

Mr.  JuiHee  Field  delivered  the  opinion  of 
the  court,  as  follows: 

Of  the  numerous  points  made  by  the  defend- 
ants below,  the  plaintiffs  in  error  here,  only 
three  requure  notice.  The  others  are  either  im- 
material or  imsupported  by  the  record.  The 
three  are  these: 

1.  The  ruling  of  the  court  on  the  demuner 
of  Aurelia  to  i&  complaint; 

3.  The  ruling  of  the  court  that  the  decree  of 
the  state  court  was  conclusive  as  to  the  right 
of  Aurelia  to  mor^ge  the  prop^ty  for  the 
debt  of  her  husband;  and, 

8.  The  ruling  sustaining  the  validity  of  the 
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sale  under  the  decree  of  the  state  court,  entcrod 
on  the  28d  of  March,  1880. 

1.  The  objection  taken  by  the  demurrer  off 
Aurelia  is  that,  being  the  wife  of  Colbum  Bar- 
ren, she  cannot  be  Joined  with  him  as  a  co- 
defendant  in  an  action  for  the  possession  of 
real  property,  of  which  both  are  alleg^  to  be 
in  the  occupation.  It  is  founded  on  tne  theory 
that,  by  the  common  law,  her  identity  is  so 
merged  in  his  that  she  cannot  have  possession 
of  such  property  independently  of  him.  If 
there  be  any  such  rule  of  the  common  law, 
upon  which  we  affirm  nothing,  it  has  been 
abolished  in  Oregon.  By  a  Statute  of  that 
State,  approved  on  the  2ist  of  October,  1880, 
all  laws  which  impose  or  recognize  any  civil 
disabilities  of  the  wife,  not  imposed  or  recog> 
nized  as  to  the  husband,  were  repealed,  except 
that  the  right  to  vote  and  hold  office  was  not 
conferred  upon  her.  And  "for  anv  unjust 
usurpation  of  her  property  or  natural  rights.'^ 
she  was  declared  to  have  tne  same  right  to  ap- 
peal to  the  courts  of  law  and  equity  for  redress 
that  the  husband  has.  In  that  fttate  she  can 
hold  proper!  V  jointly  with  him,  or  separately 
from  him.  There  would  seem,  therefore,  to  be 
no  sound  reason  why,  if  in  possession  with 
him  of  property  which  rightfully  belongs  to 
another,  she  may  not  be  Jcnntly  sued  with  him 
for  its  recovery.  In  the  present  case  she 
claimed  the  larger  part  of  the  land  in  contro- 
versy as  her  separate  property. 

2.  The  second  objection,  that  the  decree  of 
the  state  court  in  the  suit  by  Ladd  against  the 
defendants  does  not  bar  the  right  of  Aurelia  to 
the  property,  is  founded  upon  her  supposed  in- 
ability to  mortgage  her  property  to  secure  a 
debt  of  her  husband  under  section  five  of  ar* 
tide  XV  of  the  State  Constitution,  which  de- 
clares "That  the  proper^  and  poesessory  rights 
of  every  marriedf  woman  at  the  time  of  mar- 
riage, or  afterwards  acquired  by  gift,  devise  or 
inheritance,  shall  not  be  subject  to  the  debts 
or  contracts  of  the  husband."  But  that  chiuse 
merely  preserves  the  property  of  the  wife  from 
its  compulsory  subjection  to  his  debts  or  con- 
tracts. *  It  was  not  designed  to  control  her  vol- 
untaiy  disposal  of  it,  and  in  the  absence  of 
other  restrictions  she  could  mortgage  it  to  se- 
cure tbe  payment  of  a  debt  owinff  by  him. 

Tbe  objection,  however,  is  enSreiydisposcd 
of  by  the  decroe  in  the  state  court.  The  rights 
of  the  parties  under  the  conveyance  of  the  de- 
fendants to  Ladd,  of  Januaiy  17,  1877,  were 
fully  considered  and  aetermined  in  that  case. 
The  conveyance  was  adjudged  to  be  a  mort- 
gage. The  rights  of  the  defendants  In  the 
propertv  were  foreclosed,  and  the  property 
was  oraered  to  be  sold,  and  was  sold,  ana  the 
sale  was  confirmed  by  the  court  The  convey- 
ance to  Ladd  as  the  purchaser  at  sudi  sale 
transferred  all  the  estate  of  the  defendants  in 
the  property.  The  question  as  to  her  ability  to 
mortgage  the  properly  cannot  be  raised  again 
in  this  case;  it  has  been  finally  adjudged 
against  her  present  contention. 

8.  The  two  decrees  in  the  suit  in  the  state 
court  do  not  confiict  in  the  matters  adjudged. 
The  latter  decree  differs  from  the  first  merely 
in  giving  the  boundaries  of  the  property  to  be 
sold  as  one  tract,  and  also  the  boundaries  of 
each  of  the  seven  parcels  into  which  it  was 
divided.    This  addition  to  the  original  decree 
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«oii]dbe  made  by  tho  oomt  duiteg  the  term  In 
which  that  decree  was  lendeied.  Tlie  court 
could  loae  Jurisdiction  otct  it  only  by  the  ad- 
joomment  of  the  term  with  no  monon  pending 
respecting  it.  When  the  second  decree  was 
oiade,  it  would,  as  stated  hj  the  learned  dis- 
trict Judge,  have  been  a  better  course,  '*more 
ordeny  and  conTenient.''  as  he  expresses  it,  'to 
have  referred  to  the  mst  one,  and  stated  In 
what  particular  the  latter  was  intended  to 
modify,  supplement  or  supersede  the  former.'' 
But  tms  was  not  essential;  acompaiis(xiofthe 
two  decrees  discloses  the  additions  made  to  the 
tfrstone. 

Judgm0tU  affinmd. 

Tnieeopj.   Test: 

James  H.  MbEeonej.  Ca0rk.8ap.  Ooorl,  U.  & 


ftflii        ^  Bairte: 

^^^     fn  the  Matter  of  STEPHEN  P.  MIRZAN, 
PlBUtiotisr. 

<Bee  &  a  B^portei^  ed.  a*-6BSJ 

Uabess  corpus— «9ttr<  r^$d§  to  imu$^Aot  qf 
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ThiBOonrt  wfflnotlHoeawrit  of  habeas  eorpm. 
«Teii  if  It  has  tbe  power  to  do  so,  in  oases  where  it 
may  as  well  be  done  In  tbe  droutt  oourte,  in  the  ab* 
eenoe  of  special  olrcumstaooes  maldiiir  direct  aottoo 
oeceeearyor  ezpedieat. 

nation  far  leaw  to  JOe  mOnUtted  Deo.  $0,  2886. 
Decided  Jan.  10, 1887. 

N  motion  for  leave  to  file  a  petition  for  a 
writ  of  habeao  oorpuo.    Denied, 

The  petitioner,  a  citizen  of  the  United  States, 
being,  m  the  year  1880,  charged  with  murder  at 
Alexandria,  m  Egypt,  was  there  tried  without 
Indictment  by  a  grand  Jury  before  the  Minister 
of  the  United  States  sitting  alone,  and  was  by 
liim  convicted  and  sentenced  to  be  hung.  The 
sentence  was  subeeouently  commuted  to  im- 
prisonment for  life  by  the  President,  the  peti- 
tiooer  being  removea  to  the  Penitentiary  of 
New  York  at  Albany  where  he  is  now  confined. 
It  is  now  sought  to  questimi  the  Talidity  of  the 
proceedings  which  led  to  his  convicaon  and 
eonflnement 

ifisMfa.  Lorenao  nUo  and  Fredsrlek  W. 
Whltrid^e.  for  petitioner. 

No  opposing  counseL 

Mr.  ChS^JfuUee  Wmit%  delivered  the  opin- 
ion of  the  court: 

Thio  motion  is  denied.  As  since  the  Act  of 
March  8, 1885,  28  Stat,  at  L.  487,  an  appeal  Ues 
to  this  court  from  the  Judgments  of  the  circuit 
•courts  \n  habeae  eorpui  c9seB,  this  court  will  not 
issue  such  a  writ,  even  if  it  has  the  power^- 
about  which  it  is  unnecessary  now  to  express  an 
opinion— in  cases  where  it  may  as  wdl  be  done 
In  the  proper  circuit  court,  if  there  are  no 
special  circumstances  in  the  esse  making  direct 
action  or  intervention  by  this  court  necessary  or 
expedient  In  this  case  there  are  no  such  special 
circumstances,  and  the  application  may  as  well 
be  made  to  the  Circuit  Oourt  for  the  Northern 
District  of  New  York  as  here.  Our  right  to 
cxcrdae  this  discretion  is  shown  by  the  mrind- 
ples  on  which  the  decisions  in  23e  parte  SayaU. 
Nos.  1  and  8,  117  U.  a  241  [Bk.  88,  L.  ed. 
lit  U.S. 


NORTHERN  PAOIFIO  RAILROAD      [561] 
COMPANY,  Plf.  in  Err.. 
s. 
MARE  PAINU 

^Bee  B.  OL  Beposterli  ed.  OSH-MflL) 

Joind&r  ef  Ugal  and  equitdNe  dtfeneee  in  tM$ 
oowrt^ypon  romaoaf,  admiitiono  in  oguiUOU 
dtfenm  hnd  dtf'endant~-amtndmmU. 

1.  Tn  tbe  oouxti  of  the  United  Stetea,  to  I^al      * 
actions  leffft)  def eoaes  f^nly  can  be  In  terpiised    TLIb 
rcJe  ahpHsi  to  ad  fcctioo  remtn'^fl  from  &  vtata 
oourt  In  whlah  lairal  and  equitable  defensw  mar  b« 
nutted. 

%.  Opftn  sucli  t^tdovbI  the  defendADt  nuj  amend 
by  ftrfkln  ff  o  u t  h  Is  eq  ult&ble  d  i^f en^.  If  he  falJfl  to 
amecd,  an  admi^ioa  oontAlned  Iji  Raid  dcfeoM 
Undfl  him  to  Lhe  some  extent  It  would  hare  done  In 
tbe  suito  court, 

3.  In  an  action  to  recover  the  value  of  timber 
•Iliefted  to  have  b<5en  taken  from  ptafntlfl'B  land,  am 
•dml^on  In  tbeanswflt,  of  thooiocutionof  ftdeed 
to  hi  Id  natl  ita  dtHv^vry  to  Its  own  land  commit 
■fcjBOr,  by  the  defendant  aa  former  ownor,  is  saffl* 
elent  proof  of  title  la  the  plalntitf,  althoujtb  there 
Is  no  <5vidence  of  the  d«llT«iT  of  the  di**^*!  i  such 
deiivQiry  b«lni<  [^reetimed  after  the  lapse  of  months 

4*  A  m^ro  w) u1  table  claim,  which -*  oourt  of  eqiiltf 
may  f-nJoroe,  will  not  su&tain  au  action  at  law  fcr 
tbe  rticovot?  of  Land  or  anything  fKvered  thcir»- 
ffonL 

&  An  Inatniotloii  reqiieBfeed  by  tlie  defendant, 
relatlnir  to  a  Uoeoae  given  b7  tt,  when  owner  of  the 
lands,  tOB  lumber  oompany  to  ont  the  Iocs  in  Ques- 
tion, was  properlv  refined,  there  being  no  eyidenoe 
of  the  pUdntfirs  knowledge  of  It 

rao.  90.] 
Argued  Deo.  18, 1886.     Decided  Jan.  10, 1887. 

F  ERROR  to  the  CHicoit  Oourt  of  the  United 
States  for  the  District  of  Minnesota.    4/- 
firrnod. 

The  history  and  facts  of  the  case  appear  in 

the  opinion  of  the  court 

Mr.  W.  P.  CUnurh*  tor  plaintiff  in  error: 

At  the  dose  of  fiis  case  the  plaintiff  had 

failed  to  ahow  that  the  title  to  the  logs  waa  in 

Mm, 

To  anstain  an  action  of  troTcr  ownership 
must  be  of  the  legal  title.  This  rule  has  been 
repeatedly  applied  by  this  court  in  cases  of 
ejectment,  and  there  is  no  distinction  between 
ejectment  and  trover  in  this  respect 

WaMniT.  Eohnan,  16  Pet  25(41  U.  S.bk. 
10,  L.  ed.  878);  JEKekof  y.  Stetoart.S  How.  760 
(11:814);  Agricultural  Bank  y.  Buse.A  How. 
226  (IIMO);  Bmith  v.  MeGann,  24  How.  898 
(16:714). 

The  allegations  of  the  answer  were  insuffi- 
cient to  make  out  the  plaintilTs  title  for  the 
piupose  of  an  action  in  trover. 

The  equitable  defense  set  up  in  the  answer 
formed  no  part  of  the  pleadings  after  the  re- 
moval of  the  cause  to  the  court  below. 

Meesre.  EaMne  M.  Wilson  and  M.  F. 
Morrie,  for  defendant  In  error. 

Mr.  Juaiiee  Field  detiyered  the  opinioii  of  [562] 
the  court: 
This  case  waa  brouj^  by  Paine,  the  plaintiff 
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below,  against  the  Northem  Pacific  Railroad 
Compaziy  for  taking  and  converting  to  its  own 
use  6,180  pine  saw  logs,  allied  to  be  his  prop- 
erty, and  of  the  value  of  |10,442. 

The  defenses  set  up  are  legal  and  equitable, 
a  proceeding  permissible  by  the  laws  of  Min- 
nesota, in  wnidi  State  the  action  was  brought. 
The  legal  defenses  were  two:  first,  a  deniu  of 
the  ownership  of  the  logs  by  the  plaintiff,  and 
of  the  conversion  of  them  by  the  defendant,  and 
of  their  value  beyond  $7,882;  second,  that  the 
logs  were  cut  by  the  Knife  iSdls  Lumber  Com- 
pany, a  corporation  of  the  State,  with  the 
knowledge  and  consent  of  the  plaintiff,  and 
were  by  that  company  sold  and  delivered  to  the 
defendant  prior  to  the  commencement  ol  this 
action. 

The  equitable  defense  was  substantially  this, 
that  in  1880  the  defendant  was  the  owner  o^  the 
lands  from  which  the  logs  in  controversy  were 
cut,  and  that  its  land"^  commissioner,  under 
whose  eharffe  the  sales  of  its  lands  were  con- 
ducted, and  nis  derk,  conspired  with  the  plaint- 
iff to  defraud  the  Company  bv  procurinjo^  a  sale 
of  the  lands  to  be  made,  nonunaUy  tohim,  but 
really  for  the  benefit  of  the  three,  at  a  price 
representing  only  a  small  fraction  of  the  actual 
viQue  of  the  property;  that,  in  execution  of  Uus 
fraudulent  purpose,  the  land  commissioner 
made  out  a  contract  of  sale,  in  the  form  com- 
monly used  by  the  Company,  promising  for  the 
8 rice  named  to  convey  the  lands  to  the  plaint- 
I;  and  that  the  Companv,  upon  receivmg  in 
its  preferred  stock  at  par  the  amount  of  the  con- 
sideration mentioned,  and  being  ignorant  of  the 
facts  and  of  the  character  and  value  of  the 
lands,  and  relying  upon  its  oomnJasioner  to 
protect  its  interests,  executed  a  conveyance  of 
the  lands  in  the  usual  form  to  the  plaintiff,  and 
placed  it  in  the  hands  of  the  oonunissioner  for 
delivery  to  him;  that  the  lands  thus  sold  were 
pine  timber  lands,  and  the  Company  was  ignor- 
ant of  their  character  and  value  until  April, 
1881,  when  it  repudiated  and  disaffirmed  the 
sale,  and  filed  a  bill  in  the  Circuit  Court  of  the 
United  States  for  the  District  of  Minnesota  for 
its  annulment,  and  the  reconveyance  to  it  of 
the  lands,  offering  at  the  same  time  to  return 
to  the  pkintiff  &e  cost  of  the  preferred  stock 
received;  which  bill  is  now  pendiiig  and  unde- 
termined. 

The  relief  praved  in  the  answer  was:  first, 
that  the  plaintiff  take  nothing  by  his  action; 
second,  that  the  alleged  purchase  of  the  lands  in 
the  name  of  Paine  be  adjudged  void  as  against 
the  defendant;  third,  that  an  account  be  taken 
of  the  cost  of  the  shares  of  preferred  stock  re- 
ceived in  payment  for  the  lands,  and  that  on  the 
repayment  bv  the  Company  of  such  cost,  the 
plaintiff  be  decreed  to  release  and  reconvey  the 
lands  to  the  Company. 

The  plaintiff  filed  a  replication,  denying  the 
allegations  of  fraud  and  fraudulent  combina- 
tion stated  in  the  equitable  defense,  and  any 
license  or  assent  by  mm  to  the  lumber  company 
to  cut  the  lofcs. 

The  case  was  then  removed,  on  application 
of  the  defendant,  from  the  state  court  to  the 
Circuit  Court  of  the  United  States.  In  that 
court  the  eauitable  defense  could  not  be  made 
available.  In  the  courts  of  the  United  States, 
to  lesnl  actions  kgai  defenses  onlvcan  be  inter- 
poseo.  Ifthedefendanthaveeqnitablegrounds 
ftl4 
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for  relief  against  the  plaintiff,  he  must  seek  to 
enforce  them  by  a  separate  suit  in  equity.  If 
his  equitable  grounds  are  deemed  sufficient,  he 
majr  thus  stay  the  further  prosecution  of  the 
action  at  law,  or  be  furnished  with  matter 
which  may  be  set  up  as  a  l^gal  defense  to  it 
Upon  the  removal,  therefore,  of  the  action  to 
the  circuit  court,  the  equitable  defense  could 
not  be  considered.  It  would  have  been  entircl  v 
proper  for  the  defendant  to  have  amended  his 
answer  by  striking  out  that  portion  embracing 
this  defense.  But  he  did  not  take  that  course, 
and  the  pkintiff  relied  upon  its  allegations  as 
evidence.  If  the  pleadings  are  construed  ns  in 
the  state  court,  there  was  an  admission  by  them 
of  an  important  fact  in  the  case;  namely,  of 
title  by  a  deed  from  the  former  owner  of  the 
lands.  In  the  state  courts,  where  an  answer 
sets  up  several  distinct  defenses,  a  denial  iu 
one  is  neld  to  be  qualified  by  an  admission  ia 
another.  Thus,  in  Derby  v.  OaUup,  5  Minn. 
119,  where  the  action  was  replevin  for  unlaw- 
fully takinjr  the  plaintUfs  goods,  and  the  an- 
swer contamed  two  defenses:  (1),  a  general  de- 
nial of  the  allegations  of  the  complaint;  and  (2), 
a  Justification  of  the  taking  under  a  Icvv  upon 
execution  .—it  was  heldthat  the  answer  admitted 
the  taking,  for  the  purposes  of  the  trifd,  and  to 
that  extent  thesec6nd  defense  affected  the  first 
In  Boott  V.  King.  7  Minn.  494  the  same  doc- 
trine was  declared,  the  court  holding  that  a  gen- 
eral denial  in  one  defense,  inconsistent  with 
special  matter  aU^ged  in  a  second  defense,  is  to 
be  considered  as  modified  thereby.  See  also 
ZimrMfrman  v.  Lawb,  Id.  421.  The  admissioa 
of  the  execution  of  a  deed  by  the  former  owner, 
and  thus  of  title  in  the  piahitiff .  if  it  could  be 
used,  obviated  the  want  of  other  proof  on  that 
point  In  order  that  the  plaintiff  might  re- 
cover, it  devolved  on  him  to  prove,  not  merely^ 
the  value  of  the  Iocs  taken,  but  that  he  owned* 
them,  or  was  entitled  to  their  possession.  It  ia- 
not  contended  that  he  aoa  uired  any  title  to  them: 
except  as  annexed  to  the  lands  from  which  th^ 
were  cut  Standing  timber  is  a  part  of  the- 
realty  and  goes  with  its  title  or  rijn;ht  ofposses- 
sion.  When  severed  from  the  sou  its  character- 
as  realty  is  changed;  it  has  become  personalty, 
but  the  title  to  it  continues  as  before. 

The  riffht  therefore,  to  recover  for  what  i» 
severed  fiom  the  freehold  depends  upon  tho 
right  to  the  freehold  itself.  If  the  plaintiff  ia 
in  possession,  he  is  presumed  to  be  lawf  uU  v  8o» 
having  tiie  right  of  possession,  and,  therefore, 
entidM  to  what  is  severed.  If  he  is  out  of  pos- 
session, he  must  show  a  titie  to  the  Und,  or- 
right  to  its  possession.  A  mere  equitable  cliiiia» 
which  a  court  of  equity  may  enforce,  wiU  not 
sustain  an  action  at  kiw  Cor  the  recovery  of  the 
land  or  anything  severed  from  it  HaUeek  v« 
JfMwr,  16  Cal.  674;  M<Uhar  v.  Tnnit^  Chwrdi^ 
8  Sorg.  &  R.  509;  Harlan  v.  Bdrian.  16  Pa. 
607. 

In  the  case  at  bar,  no  proof  was  offered  bv* 
the  plaintiff  of  his  title  to  the  land  from  whidb 
the  logs  in  controversy  were  cut  or  of  his  own^ 
erdiip  in  any  other  way,  he  relyine  upon  the 
admission  to  that  effect  contained  m  the  par^ 
sraph  of  the  answer  setting  up  the  equitable 
defense.  This  defense  was  not  a*  already 
stated,  available  in  the  action  at  hiw  after  tlie 
removal  of  the  case  to  the  Circuit  Court  of  the 
United  States,  and  the  answer  might  have  been 
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there  amended  by  strikinj^  it  oat;  but  so  long 
18  it  remained  a  part  of  the  pleadings,  the  fact 
admitted  by  it  in  the  state  conrt  must  be  con- 
lidered  as  still  admitted  in  the  federal  court 
No  hardship  can  follow  from  this  rale,  for  the 
defendant,  by  amending  his  answer  after  the 
removal  of  the  caase,  can  always  avoid  this 
result;  in  many  cases  it  will  obviate  the  inoon- 
▼enience  of  making  proof  of  a  fact  within  the 
knowledge  of  the  parties. 

The  objection  that  there  was  no  evidence  of 
t  delivery  of  the  deed,  which  the  answer  alleges 
was  executed  and  placed  in  the  hands  of  the 
land  commissioner  of  the  Railroad  Company 
for  that  purpose,  is  not  well  taken.  It  will  be 
presumed  after  the  lapse  of  months,  as  in  the 
present  case,  that  the  delivery  was  made  00  di- 
rected; if  not^  it  was  for  the  defendant  to  show 
it;  the  proof,  if  the  fact  were  so,  being  in  its 
power.  The  prayer  of  the  sx>ecial  deiense  is 
for  a  cancellation  of  the  contract  of  sale,  and  a 
neonvetfanee  of  the  land  to  the  defendants. 

It  only  remains  to  consider  the  refusal  of  the 
oofurt  to  give  the  instruction  requested  with  ref- 
erence to  the  parol  license  from  the  Railroad 
Company,  at  the  time  the  owner  of  the  lands, 
to  the  lumber  company  to  cut  the  logs  in  ques- 
tion, and  the  alleged  Imowledge  of  the  plaintiff 
that  it  was  acting  upon  the  license.  The  license 
was  proved,  but  the  court  held  that  there  was 
no  evidence  of  the  pkintiff's  knowledge  of  it. 
The  instruction  requested  was  as  follows: 

"If  the  Jury  believe  that  the  Northern  Pacific 
Railroad  Company  gave  a  license  to  the  Knife 
FaOs  Lumber  Company  to  cut  logs  upon  the 
lands  described  in  the  complaint,  while  the  said 
Railroad  Companv  was  the  owner  of  the  said 
lands»  and  that  the  said  lumber  company  cut 
the  logs  described  in  the  complaint,  acting  un- 
der such  license,  and  that  the  plaintiff  knew  of 
the  existence  of  such  license,  and  knew  that 
the  said  lumber  company  was  cutting  such  logs, 
acting  under  the  said  license,  and  msAe  no  ob- 
jection to  such  cutting;  in  such  case  the  Jury 
would  be  at  liberty  to  find  that  the  said  cutting 
was  by  the  license  and  permission  of  the  plaint- 
iff, and  if  the  luiy  does  so  find,  it  should  find 
a  verdict  for  the  defendant" 

The  instruction  was  properly  refused  for  the 
want  of  evidence  of  the  plaintiff's  knowledge 
of  the  license.  And  by  tiie  conveyance  of  the 
lands  to  the  plaintiff  the  license  from  the  oiig^ 
inal  owner  was  necessarily  terminated. 

Judgment  affirmed, 

Tnieoopj.   Test:  ^ 

James  H.  MoKeniiey,  Clerk,  Sop.  Ooorti  U.  B. 
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BANK  OP  KANSAS  CITY. 

(8ee  8.  a  Keporter^s  ed.  6S1-ML) 

SiigoHabls  paper— iKtia/^  en  dieeaunted  drqfle— 
ioant  of  etmiideraiion — relaUan  qf  bank  to 
aeeeptar-^what  degree  of  bad  faith  toiU  drfeat 
reeoverjf—eoUateral  eeeurity—enidenee-^-adr 
mieaibUity  ofnewepaper  ariiclei  and  deeUtra- 
Hone  of  agent. 
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not  ffoaranty  the  genuinenesi  of  doonmAoti  at- 
tached to  it  88  ooUateral  seourity. 

2.  The  indoisement  by  a  bank  of  the  words,  '*f  oz 
oollectlon,"  ou  Invoioes  aocomfMnviiiff  bills  of  lad- 
tDg  attached  as  oollaceral  seourltr  to  drafts  dJs* 
counted,  implies  no  guaranty  of  the  genuinenesB  of 
saidbUls. 

8.  After  discounting  a  ^draft.  a  bank  stands  to* 
ward  the  acceptor  in  the  posliion  of  an  original 
lender,  and  cannot  be  affected  by  a  want  of  oonsid- 
eratioD  from  the  drawer,  or  by  the  failure  of  such 
coDsidcration. 

4.  The  bad  faith  in  the  taker  of  negotiable  i»aper 
which  will  defeat  a  recovery  by  him  must  be  some* 
thing  more  than  a  failure  to  inquire  into  the  con- 
sideration upon  which  it  is  made  or  accepted,  be- 
cause of  rumon  or  general  reputation  as  to  the 
bad  character  of  the  maker  or  <urawer. 

6.  In  an  action  by  a  bank  on  drafts  discounted  by 
it,  newspaper  articles,  touching  the  conduct  of  the 
drawer  in  a  previous  transaction,  are  inadmissible 
to  charge  its  offleen  with  bad  faith  in  discounting 
said  drafts. 

6w  The  testimony  of  the  president  of  the  bank,  ex- 
planatory of  the  conduct  of  its  offlcers  when  certaii^ 
other  drafts  came  back  protested,  was  admissible. 

7.  Bvidenoe  0/  declarations  of  an  agent  as  to  past 
transactions  of  his  principal  are  inaflmissiblfl,  sa 
mere  hearsay. 

[No.  68.] 

Argued  Nw.  94,29, 1886.  BeotdedJan.  10, 1887. 

rr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Wisconsin. 
Affirmed. 

Trhe  histoiy  and  facts  of  the  case  appear  Ia 
the  opinion  of  the  court 

Jfr.  F.  W.  Cetshaiiseii*  for  plaintiffs  fai 
error: 

"  If  the  maker  or  acceptor  proves  that  there 
was  fraud  or  illegality  in  the  inception  of  the 
instrument,  the  owner  must  then  respond  by 
showing  that  he  acquired  xibonafide,  for  value, 
in  the  usual  course  of  business,  while  current, 
and  under  circumstanoes  which  create  no  pre- 
sumption that  he  knew  the  facts  which  im- 
pea<ji  its  validly." 

BaOeyy.  BidweU, IS HLwa.  &W.7S; Steteart 
V.  Laneing,  104  U.  S.  609  (Bk.  26,  L.  ed.  868); 
Dan.  Neg.  Inst.  §  816,  8d  ed. ;  Duereon  r.  At- 
eop,  27  Gratt  248;  Smith  v.  8ae  Oountg,  11 
Wall.  189  (78  U.  8.  20:102);  Clark  t.  Beaee,  41 
N.  H.  414. 

"  The  holder  of  a  negotiable  instrument,  who 
has  taken  it  without  reasonable  caution,  and 
under  drcumstances  which  ought  to  have  ex- 
cited the  suspicion  of  a  careful  and  prudent 
man,  must  be  hcdd  to  have  taken  it  subject  to 
all  the  defenses  of  prior  parties." 

Qia  y.  Oum,  8  Biurn.  &  C.  466. 

"A  person,  who  takes  a  bill  under  circum- 
stances calculated  to  excite  suspicion  and,  hav- 
ing the  means  of  knowledge,  willfully  abstains 
from  making  any  inquiries,  must  be  considered 
as  a  holder  with  notice  of  the  fraud,  if  any 
exists." 

Jonee  y.  Gordon,  L.  R.  2  App.  Caa.  616. 
See  also  Be  Oarew,  81  Beav.  89;  Eoare  v.  Bree- 
eer,  7  H.  L.  Cas.  290;  Hamilton  v.  Vought,  84 
N.  J.  Law,  187;  Mwarde  v.  Thomae,  66  Ma. 
486;  Story,  Prom.  Notes,  g  197,  4th  ed. 

But  express  notice  of  the  defect  is  not  naoea- 

^^T^le  V.  JV.  W.  Mut.  Life  Ine.  Oo.  92  U.  S. 
880  (Bk.  23,  L.  ed.  666). 

Circumstantial  evidence  is  admissible. 

Mwarde  v.  Thomae,  66  Mo.  486;  OarroU  y. 
Hamoard,  124  Mass.  120. 

It  is  not  necessaiy  that  a  party  should  know 
of  the  specific  fraud,  or  know  all  drcomstancea 
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of  it.  If  he  saspectad  %  fraud,  and  chose  nol 
to  fisk,  lest  he  anould  know,  he  had  suffident 
ootioe. 

DaiL  ^eg.  Inst.  799,  8d  ed.;  OakOey  t.  Ood- 
4Mn,  9  Fodt  &  F.  656;  Baphad  t.  Ba/nk  qfBnr 
stand.  17  C.  B.  161;  1  fan.  Bflls,  269;  Story, 
Bills,  926,  4th  ed. 

Mem$.  Oliver  H.  Dean,  WiOiamWamar, 
Jame9  Eaoerman  and  Fineha,  LyndedMitter. 
for  defendant  in  error: 

The  rale  announced  In  Ooodman  t.  &mondt, 
ISOHow.  848(61U.  8.  bk.  16,  L.  ed.  984),  de- 
fining the  rights  of  the  holder  of  negotiable 
paper,  has  become  firmly  established  as  a  part 
of  the  commercial  kw  of  this  country. 

This  doctrine  was  f  uUy  considered  again  in 
Murray  y.  Lardnm;  2  Wall.  110  (69  U.  S.  bk. 
17,  L.  ed.  867),  and  is  restated  in  the  following 
language: 

'^The  possession  of  such  (negotiable)  paper 
<»rries  the  title  with  it  to  the  holder.  '  The 
possession  and  title  are  one  and  inseparable.' 

The  party  who  takes  it  before  due  for  a  valu- 
«ble  consideration,  without  knowledse  of  any 
•defect  of  title  and  in  ffood  faith,  holds  it  by  a 
title  Tslid  against  all  the  world. 

Suspicion  of  defect  of  title,  or  the  knowledge 
of  drcumstanoes  which  would  excite  such  sus- 
picion in  the  mind  of  a  prudent  man,  or  gross 
negligence  <m  tlie  part  of  the  taker  at  the  time 
of  the  transfer,  will  not  defeat  his  title.  That 
result  can  be  produced  only  by  bad  faith  mi 
faispart. 

The  burden  of  proof  lies  on  the  person  who 
■assails  the  right  claimed  by  the  puty  in  pos- 
session. 

Such  is  the  settled  law  of  this  court,  and  we 
feel  no  disposition  to  deport  from  it." 

See  also  Eotchkiu  r.  Nat,  Bank$,  21  Wall. 
■864  (88  U.  S.  bk.  22,  L.  ed.  646);  (Mini  v. 
OiUfert,UV.  S.  758  (24:170);  87iaw  v.  R.  R. 
Co.  101  U.  S.  657  (26: 892);  Swrn  y.  Bniih,  102 
U.  S.  442  (26:198);  Bdmani  Branch  Bank  y. 
Hoge,  86  N.  Y.  67;  Welch  y.  Sage,  47  N.  T. 
143;  BamiUon  y.  Marks,  68  Mo.  167. 

The  indorsement  by  the  Bank  of  the  bills  and 
-some  of  the  accompanying  papers  is  no  guar- 
■anty  of  their  genuineness. 

JSvfee7i£y  y.  Easter,  1  WalL  166  (68  U.  S.  bk. 
17,  L.  ed.  681);  White  y.  Nat,  Bank,  102  U.  8. 
•659  (26:  251);  First  Nat.  Bank  of  Ohieaoo  y. 
Reno  Go.  Bank,  1  McCrary,  491;  B.  C.  8  Fed. 
Rep.  267.  See  also  2^  BaUy  Magee,  8  Wall. 
451  (70  U.  8. 18:  197);  Ckmard  y.  lUanUc  Ins. 
Co.  etc.  1  Pet.  886  (26  U.  8.  7: 189). 

The  dedarations  of  the  defendant  Bank*s 
president,  haying  been  made  after  the  eyent, 
and  not  being  shown  to  be  any  part  of  the  f«9 
gesta,  can  in  no  way  bind  the  defendant  as  ad- 
missions. 

Bank  y.  Steward,  87  Me.  619;  Lubyy.  B.  R. 
Oo.  17  N.  Y.  181:  Packet  Oo.  y.  Chugh,  20 
Wall.  628  (87  U.  8.  bk.  22,  L.  ed.  406);  fiSiefo- 
Ion  y.  Uman  Bank  of  Mwmbus,  82  Wis.  84; 
RandaU  y.  N.  W.  Telegraph  Co.  64  Wis.  140; 
McDermattT.ffan.  d  St.  Jo.  R.  R.  Oo.  78  Mo. 
61^;AdamiT.  K  d  Bt.  Jo.  R.  R.  Co.  U  Mo. 
558. 

The  court  properly  directed  a  yerdict  forthe 
defendant  in  eaor. 

OscanyaiiY.  Arm»  Oo.  10811.  S.  262  (Bk.  26, 
L.  ed,  640);  WeUsh  y.  ^,  47  N.  Y.  147;  BO^ 
moni  Braeuh  Bank  y.  Bbge,  86  N.  Y.  67;  Btrd- 
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saU  y.  Rusmtt,  29  N.  Y.  949;  Cfoodman  y.  Sim- 
imdi,  20  How.  865  (61  U.  8.  16:941);  Murray 
T.  Lardnar,  2  WaU.  121  (69  U.  8.  17:859); 
Ooodman  y.  Bartey,  4  Ad.  A  B.  870. 

Mr.  JusHee  Field  dellyered  the  opfaiion  of  [5531 
the  court: 

In  October,  1861,  the  plaintiffs  in  error, 
Goets  and  Luening,  were  partners  in  the  busi- 
ness of  buying  anasellinff  hides  on  commission, 
at  Milwaukee,  Wisoonsm.  At  that  time  ono 
Du  Bois  was  a  dealer  in  hides  at  Kansas  Ci^, 
Missouri.  On  the  tenth  of  that  month  Du- 
Bois  telegraphed  to  them  from  Kansas  City,  iO' 
qulrinff  what  they  could  sell  four  hundred  green, 
salt  hides  for;  and  what  they  would  adyanceon 
a  bill  of  lading  of  the  shipment  The  firm  an- 
swered by  telegram,  statmg  the  market  price 
of  light  hides  on  that  day,  and  that  they  would 
pay  a  draft "  for  two  thirds  yalue,  bill  of  lading 
attached."  On  the  same  day,  the  firm  sent  a 
letter  to  Du  Bois,  repeating  the  message,  and 
adding  that  if  the  hides  were  in  good  condition 
and  number  one  they  could  sell  them  readily: 
that  their  commission  was  2i  per  cent;  and 
that  they  would  sell  all  hides  that  he  might 
ship  to  ue  market  at  Milwaukee.  Upon  Uiia 
unaerstanding,  and  during  the  same  monUi, 
Du  Bois  drew  upon  the  firm  fiye  drafts, 
amounting  in  the  aggregate  tb  $9,896,  which 
were  accepted,  and,  with  the  exception  of  the 
fifth  one,  were  paid.  The  fifth  one,  which  was 
for  $2,000,  was  protested  for  nonpayment.  To 
each  of  the  drafts  were  attached  a  bill  of  lading 
and  an  inyoice  of  the  shipment  The  bill  of 
lading  purported  to  haye  been  issued  by  the 
Chicago  and  Alton  Railroad  Company,  stating 
that  it  had  receiyed  hides,  giying  the  number 
and  estimated  weight,  to  be  transported  on  the 
road  from  Kansas  City  to  MOwaukee,  and 
marked  and  consigned  as  follows :  "  To  ship- 
pot's  order.  Notiry  Qoetz  and  Luening,  Mu- 
waukee,  Wis."  Tne  inyoice  purported  to  give 
the  net  weight  in  pounds  of  the  hides  shipped,  raear  ^i 
and  the  market  price  at  Milwaukee,  and  their  1^*>*J 
estimated  aggregate  yalue,  referring  to  the 
sifl^t  dsaft  for  two  thirds  of  the  amount 

The  drafts  were  made  payable  to  Thornton, 
the  cashier  of  the  Bank  of  Kansas  City,  and 
were  cadied  as  drawn,  the  Bank  paying  their 
full  face,  less  the  usual  rate  of  exchange  on 
Milwaukee.  The  amount,  as  each  was  cabled, 
was  passed  to  the  credit  of  DuBois,  and  was 
checked  out  by  him  in  the  usual  oourse  of  busi- 
ness, within  a  few  days. 

The  drafts  were  sent  by  the  Bank  to  its  cor- 
respondent at  Chicago,  indorsed  "for  ooUeo- 
tion"  on  its  account,  and  by  him  were  foi^ 
warded  to  MQ waukee.  Theinyoices  of  some 
of  the  shipments  were  indorsed  in  the  same 
way.  The  bills  of  lading  were  indorsed  by 
Du  Bois.  per  J.  MacLellon,  his  clerk. 

The  ngnatuies  to  the  bills  of  lading  proyed 
to  be  forgeries,  on  which  account  Goctz  and 
Luening  refused  to  pay  the  fifth  draft  The 
Bank  Uiereupon  brought  an  action  against 
them  for  the  amount  in  the  Circuit  Court  of 
the  United  States.  They  defended,  and  set  up 
as  a  counterclaim  the  sums  they  had  paid  on 
the  four  drafts.  At  the  same  time,  they  com- 
menced an  action  in  the  state  court  against  the 
Bank  torecoyer  the  money  paid  on  those  four 
drafts.    The  hitter  action  was  remoyed,  on  ap- 
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plicatfon  of  the  Bank,  to  the  Ciiyniit  Ck>uit  of  the 
United  States,  where  the  two  actions  were  con- 
solidated and  tried  as  one,  the  same  questions 
hdnjr  inYolved  in  hoth.  The  trial  lesnlted, 
by  mredion  of  the  court,  in  a  verdict  for  the 
Bank,  by  which  it  recovered  against  the  firm 
the  amount  claimed  on  the  unpaid  draft,  and 
defeated  the  claim  of  the  firm  for  the  return  of 
the  money  paid  on  the  other  four  drafts. 

The  contention  of  €k>etz  and  Luening  was 
finhstantialljr  this:  that  they  accepted  the  drafts 
in  the  belief  that  the  bills  of  lading  were  genu- 
ine: that  their  cenuineness  was  asserted  by  the 
iDdoraement  of  the  Bank  on  the  invoices  ao- 
€om panyinff  them ;  that  the  bills  of  lading  were 
forgeries;  uat  no  shipments  as  stated  tnerein 
had  been  made;  and  uat  Du  Bois  bore  in  the 
community  such  a  reputation  for  dishonesty, 
having  been  charged  at  other  times  with  forg- 
ing bms  of  lading  attached  to  drafts  drawn  by 
him,  that  the  Bank  was  euilty  of  culpable  neg- 
[55ft]  ligence,  amounting  to  baa  faith.  In  discounting 
these  drafts  on  the  faith  of  the  bills  of  lading 
presented  by  him, without  inquiring  as  to  their 
genuineness. 

The  testimonv  offered  by  the  firm  respecting 
the  character  of  Du  Bois  was  of  great  length, 
but  it  would  serve  no  useful  purposd  to  discuss 
it.  It  is  sufficient  to  say  that  it  consisted  of  a 
mass  of  loose  statements,  seneral  charges  of 
criminality,  with  vague  references  hi  some  in- 
stances to  reported  particulars,  sensational  ar- 
ticles in  newspapers,  surmises,  insinuations, 
rumors,  beliefs  and  suspicions,  which  miffht 
make  men  cautious  in  their  dealings  with  him, 
but  they  were  altogetlyer  of  too  indefinite  and 
uncertain  a  character  to  interdict  all  transac- 
tions with  him  in  the  ordinary  course  of  busi- 


Besides,  testimony  was  lyroduoed  by  the 
Bank  highly  favorable  to  the  standing  and 
character  of  Du  Bois.  He  is  shown  to  have  been 
a  man  of  great  enterprise  and  capacity,  and.  Just 
before  opening  business  with  the  Bank,to  have 
been  a  member  of  the  government  of  Kansas 
City,  representing  his  ward  in  the  common 
council,  and  spoken  of  as  a  prominent  candi- 
date for  its  mayoralty.  He  was  a  member  and 
director  of  the  board  of  trade  of  the  ci^,  and  one 
of  its  committee  on  arbitration,  to  which  busi- 
ness disputes  of  its  members  were  referred  for 
settlement  He  had  been  a  captain  in  the  Union 
Army,  and  bore  the  reputation  of  a  brave  and 
gallaiit  officer.  He  was  received  in  the  best 
socie^  of  the  city  and  was  generallv  popular. 
He  commenced  business  with  the  Bank  m  March 
1881,  and  drafts  by  hira,  cashed  by  the  Bank, 
amounted  from  $20,U00  to  |100,000  a  month. 
Those  drafts  were  alwavs  accompanied  by  bills 
of  lading,  and  not  until  after  the  discoverv  of 
the  forgery  of  the  bills  of  lading  in  thL  case 
was  it  known  that  in  any  of  these  transactions 
he  had  been  guil^  of  dishonest  conduct. 

Under  these  cfrcumstances  it  is  not  surpris- 
ing thai,  when  the  drafts  on  the  merchanf^  in 
lurwankee  were  presented  for  discount,  the 
Bank  made  no  inquiry  as  to  the  genuineness  of 
the  bfDa  of  lading  attached  to  them.  A  bank 
in  discoimting  commercial  paper  does  not 
guaranty  the  genuineness  of  a  document  at- 
I55Q1  tached  to  it  as  collateral  security.  Bills  of  lad- 
'  ing  attached  to  drafts  drawn,  as  in  the  present 
esse,  are  merely  security  for  the  payment  of 
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the  dnf  tib  The  hudorBemeiit  by  the  Bank  on 
the  involoei  accompanying  some  of  the  bills, 
"for  collection ''created  no  reaponslbility  on 
the  part  of  the  Bank;  ft  implied  no  guaranty 
that  the  bffls  of  lading  were  genuine;  ft  import- 
ed nothing  more  than  that  the  goods,  woich 
the  bills  of  lading  stated  hid  been  shipped, 
were  to  be  held  for  the  payment  of  the  orafts 
if  the  drafts  were  not  paid  oy  the  drawees,  and 
that  the  Bank  transferred  them  only  for  that 
purpose.  If  the  drafts  should  be  paid  the 
drawees  were  to  take  the  goods.  To  hold  such 
indorsement  to  be  a  warranty  would  create 
mat  embarrassment  in  the  use  of  bills  of  lad- 
mg  as  collateral  to  commercial  paper  against 
which  they  are  drawn. 

The  Bank,  after  discounting  the'dnf ts,  stood 
towards  the  acceptors  in  the  position  of  an 
original  lender,  and  could  not  be  affected  in  its 
claim  by  the  want  of  a  consideration  from  the 
drawer  for  the  acceptance,  or  by  the  failure  tff 
such  consideration.  This  has  been  held  in  nu- 
merous cases  and  was  directly  adtadged  by  this 
court  in  Hoffman  y.  Bank  of  Milwaukee,  19 
Wall.  181  £79  U.  8.  bk.  90,  L.  ed.  806],  which 
in  essential  particulars  is  similar  to  the  one  at 
bar.  There  the  bank  had  discoimted  drafts 
drawn  by  parties  at  Milwaukee  on  Hoffman  & 
Company,  commission  merchants  of  Philadel- 
phia, to  which  were  attached  bills  of  lading  purw 
porting  to  represent  shipments  of  flour.  Hoff- 
man A  Company  accepted  and  paid  the  drafts. 
The  bills  of  ladmg  proved  to  be  forgeries,  and 
Hoffman  &  Company  sued  the  bank  to  recover 
the  money  paid.  It  was  contended  that  they 
had  accepted  and  paid  the  drafts  in  the  belief 
that  the  accompanying  bills  of  lading  were  gen- 
uine, and  that,  had  they  known  the  real  facts, 
they  would  not  have  accepted  and  paid  the 
drafts,  and  could  not  have  been  comx)elled  to 
do  so,  in  which  case  the  loss  would  have  fallen 
on  the  bank;  that  is,  that  they  paid  the  drafts 
under  a  mistake  of  facts.  But  the  court  an- 
swered "  that  money  paid  as  in  this  case  by  the 
acceptor  of  a  bill  of  exchange  to  the  pavee  of 
the  same,  or  to  a  subsequent  indorser  (n  dis- 
charge of  his  lej;al  obligation  as  such,  is  not  a 
(wyment  by  nustake,  nor  without  considera- 
tion, unless  it  be  shown  that  Uie  instrument 
was  fraudulent  in  its  inception,  or  that  the  con- 
sideration was  ille^l,  or  that  the  facts  and  dr* 
cumstances  which  impeachthe  transaction  as  be- 
tween the  acceptor  and  the  drawer  were  known 
to  the  payee  or  subsequent  indorsee  at  the  time 
he  became  the  holder  of  the  instrument;"  that, 
supposing  the  plaintiffs  accepted  the  bills  of 
exchange  upon  the  faith  and  security  of  the 
bills  of  lading  attached,  that  fact  would  not 
benefit  them,  as  the  bills  of  exchange  were  in 
the  usual  form,  and  contained  no  reference 
whatever  to  the  bills  of  lading,  and  it  was  not 
pretended  that  the  defendants  had*  any  knowl* 
edge  or  intimation  that  the  bUls  of  lading  were 
not  genuine,  or  that  they  had  made  any  repre- 
sentation upon  the  subject  to  induce  the  plaint- 
iffs to  contract  any  such  liability;  that  un- 
doubtedly the  bills  of  lading  gave  some  credit 
to  the  bills  of  excluuige  beyond  what  was  cre- 
ated by  the  pecuniary  standing  of  the  parties 
to  them,  but  that  they  were  not  a  part  of  those 
instruments,  and  could  not  be  regarded  in  any 
more  favorable  light  than  as  collateral  securi^ 
accompanying  the  bills  of  exchange;  and  thai 
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proof  that  the  bills  of  lading  were  foi^ries 
could  not  operate  to  dischaige  the  liability  of 
the  plaintiffs,  as  acceptors,  to  pay  the  amonnts 
to  the  payees  or  their  indorsees,  as  the  payees 
were  innocent  holders,  having  paid  value  for 
the  same  in  the  usual  course  of  business. 

The  case  of  Bobinmm  ▼.  Reffnolds,  decided 
by  the  Queen's  Bench,  and,on  error,  in  the  Ex- 
chequer Chamber  (2  Q.  B.  195),  is  also  similar, 
in  essential  particulars,  to  the  one  at  bar.  An 
action  of  assumpsit  having  been  brought  by  the 
indorsee  of  a  bill  of  exchange  against  the  ac- 
ceptots,  they  pleaded  that  the  drawer  was  in 
the  habit  of  delivering  ffoods  in  Ireland  to  the 
City  of  Dublin  Steam  Company  to  be  carried  to 
Liverpool,  consigned  and  deliverable  there  to 
his  onler,  and  of  taking  from  the  company  a 
receipt  for  the  coods,  bill  of  ladhig,  or  docu- 
ment, which,  Dv  the  custom  of  merchants, 
when  indorsed  (or  value,  paassd  the  property 
in  the  goods,  and  entitled  the  indorsee  to  have 
them  delivered  to  him;  that  the  drawer  used  to 
obtain  advances  from  the  National  Bank  of 
Ireland  on  indorsing  to  it  such  document,  and 
drawing  and  deliverinff  to  it  a  bill  of  exchange 
on  the  defendants  or  other  i)erson  to  whom  the 
foods  were  deliverable;  that  the  bank  used  to 
forward  the  indorsed  document  to  Liverpool, 
and  to  have  it  presented  to  defendants  (or  such 
other  person),  and  on  the  faith  thereof,  the  de- 
fendants (or  such  other  person)  used  to  accept 
the  bill  or  exchange;  that  the  drawer,  pretend- 
ing to  act  in  pursuance  of  such  usage,  fraudu- 
lently indorsed  and  delivered  to  tne  bank  a 
document  in  the  usual  form,  to  which  the  sig- 
nature of  the  agent  of  the  steam  company  was 
forged,  purpornng  that  the  goods  mentioned  in 
it  had  been  delivered  to  the  steam  company, 
which  was  false;  and  the  drawer  at  the  same 
time  indorsed  the  bill  of  exchange  in  contro- 
versy to  the  bank,  which  advanced  him  the 
amount  on  the  faith  of  the  document;  that  the 
bank  indorsed  the  document  and  had  it  pre- 
sented to  the  defendants  with  the  bill  of  ex- 
change, and  requested  them  to  accept  the  bill 
of  exchange  on  the  faith  of,  and  in  considera- 
tion of.  the  delivery  of  the  document,  which 
was  delivered  as  a  true  one;  that  the  defend- 
ants, in  consideration  of  the  goods  mentioned 
in  the  document,  and  in  consideration  and  on 
the  faith  of  it,  and  in  ignorance  of  its  beinf 
forged,  accepted  the  bill  of  exchange  for  ana 
at  ue  request  of  the  bank;  and  that  thus  the 
consideration  for  the  acceptance, which  defend- 
ants had  been  induced  to  make  under  the  mis- 
take into  which  they  had  been  led  by  the  con- 
duct and  indorsement  of  the  bank,  whollv 
failed.  The  plea  did  not  allege  that  the  bank 
knew  the  document  to  be  forced  or  represented 
it  to  be  genuine;  and  on  tnat  ground,  after 
verdict  for  the  ddfendants,  the  plaintiffs,  repre- 
senting the  bank,  obtained  a  rule  nmfor  anew 
trial,  or  for  judnnent  ntm  obttante  veredicto. 
After  argument  the  (Queen's  Bench  made  the 
rule  absolute.  In  givinf  its  decision  Lord  Den- 
man  said:  "The  plea  does  not  show  that  the 
plaintiffs  Imade  any  representation  which  they 
knew  to  be  false;  nor  uiat  they  warranted  the 
bill  of  lading  to  be  genuine,  nor  does  it  disclose 
that  the  defendants  accepted  the  bill  of  ex- 
change on  which  the  action  is  brought  upon  the 
faith  ot  anv  assertion  by  the  plaintiffs,  further 
than  their  mdonement  upon  it  that  the  bill  of 
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lading,  which  turned  out  to  be  forged,  was  gen- 
uine. On  the  contrary,  it  appears  by  the  other 
averments  in  the  plea  that  the  drawer  of  the  bill 
was  the  correspondent  of  the  defendants,  and 
that  it  was  upon  his  authentication  of  the  bill  rt^t^oi 
of  lading,  as  referring  to  soods  which  he  pro-  ^  ^^*' J 
fessed  to  have  conngned  to  them,  that  they 
acted."  Judgment  was  accordingly  ordered 
for  the  defendant,  non  obstante  veredicto. 

The  case  having  been  taken  to  the  Exchequer 
Chamber,  the  judgment  of  the  Court  of  Queen's 
Bench  was  affirmed  Tindal,  Chief  Juetiee,  in 
delivering  the  opinion  of  the  court,  said :  '  The 
sole  ground  on  which  the  defendant  relies  is 
that  the  acceptance  was  not  binding  on  accou^tt 
of  the  total  failure  or  insufficiency  of  the  con 
sideration  for  which  it  was  given,  the  docu- 
ment, on  the  deliveiy  of  which  the  acceptance 
was  given,  having  been  forged,  and  there  never 
having  been  any  other  consideration  whatso- 
ever for  the  acceptance  of  the  defendanu. 
And  this  would  have  been  a  good  answer  to  the 
action,  if  the  bank  had  been  the  drawen  of  the 
bilL  But  the  bank  are  indorsees,  and  indoraecn 
for  value;  and  the  failure  or  want  of  considera- 
tion between  them  and  the  acceptom  constitutes 
no  defense;  nor  would  the  want  of  considera- 
tion between  the  drawer  and  acceptora  (which 
must  be  considered  as  included  in  the  general 
averment  that  there  was  no  consideration),  un- 
less thev  tnok  the  biU  with  notice  of  the  want  . 
of  consideration,  which  is  not  averred  in  this 
plea.  Admitting  that  the  bill  was  accepted  by 
the  drawee  at  the  request  of  the  bank,  and  on 
a  consideration  which  turns  out  to  be  utterlv 
worthless,  the  case  is  the  same  as  if  the  bill  had 
been  accepted  without  any  value  at  all  being 
given  by  the  bank  to  the  defendants:  and  on 
that  supposition  the  defendants  would  still  be 
liable  as  acceptora  to  the  bank,  who  are  indor- 
sees for  value,  unless  not  only  such  want  of 
consideration  existed  between  the  drawer  and 
acceptors,  but  unless  the  indorsees  had  notice 
or  knowledge  thereof.  For  the  acceptance 
binds  the  defendants  conclusively,  as  between 
them  and  every  bona  fide  indorsee  for  value; 
and  it  matten  not  whether  the  bill  was  ac- 
cepted before  or  after  such  an  indorsement." 

Many  other  cases  to  the  same  purport  mig^i 
be  cited.  Oraig  v.  Sibbett,  16  Pa.  240;  Munroe 
V.  Bordier,  8  C.  B.  862;  ITUedemann  t.  Ootd- 
eehmidt,  1  De  Gex,  F.  &  J.  4;  Hunter  v.  Wiir 
eon,  19  L.  J.  Exch.  8;  Leather  ▼.  Bimpeon,  L. 
R.  11  Eq.  Cos.  898.  rs^c 

The  bad  faith  in  the  taker  of  negotiable  paper  *-  ^*^ 
which  will  defeat  a  recovery  by  him  must  be 
something  more  than  a  failure  to  inquire  into 
the  consideration  upon  which  it  is  made  or  ac- 
cepted, because  of  rumoreor  general  reputation 
as  to  the  bad  character  of  the  maker  or  drawer. 

The  main  position  of  the  plaintiffs  in  error  is 
therefore  untenable.  It  only  remains  to  say  a 
few  words  respecting  the  exceptions  to  the  re- 
jection and  admission  of  testimony. 

1.  Articles  from  newspapers  touching  the 
conduct  of  Du  Bois  in  drawmg  drafts,  with 
alleged  fictitious  bills  of  hiding  attached,  on  a 
house  in  Buffalo  two  years  before,  were  ex> 
eluded  as  having  no  connection  with  the  trans- 
actions in  controversv,  and  it  not  appearini^ 
that  the  officere  of  the  Bank  ever  saw  them; 
and  we  think  the  exclusion  was  correct.  The 
story  of  his  conduct  two  yean  before  in  a  dif- 
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ferent  transactioD,  however  bad  or  even  crim- 
inal it  may  have  been,  did  not  ahow,  or  tend  to 
•how,  baa  faith  in  the  offlcers  of  the  Bank  in 
discounting  the  drafts  in  this  case. 

2.  The  testimony  of  one  of  the  plaintiib  and 
of  one  of  his  attorneys  was  off^ed  as  to  dec- 
larations of  the  presiaent  of  the  fiank,  made 
several  days  after  the  last  draft  had  been  dis- 
counted, to  the  efFect  that  the  Bank  had  become 
largely  involved  in  certain  wool  transactions 
with  Du  Bois  as  early  as  July  or  August,  1881, 
and  would  have  broken  oil  its  relations  with 
him  if  it  had  not  been  that  this  wool  matter 
remained  imsettled.  The  testimony  was  ex- 
cluded, and  rightly  so.  The  declarations  had 
no  bearing  upon  the  good  faith  of  the  officers 
of  the  Bank  in  the  transactions  in  this  case; 
and,  if  they  liad,  being  made  some  days  after 
those  transactions,  they  were  not  admindble  as 
part  of  the  ret  petia,  smv  more  than  if  made  by  a 
stranger.  EvMlenoe  of  declarations  of  an  agent 
as  to  past  transactions  of  his  principal  are  inad- 
missible, as  mere  hearsay.  Luby  v.  Hudton 
River  R.  B.  Co.  17  N.  Y.  188;  Adam  v.  Han- 
nibal ds  8t.  J,  R.  R.  Co.  74  Mo.  558. 

8.  The  testimony  of  the  president  of  the 
Bank,  explanatory  of  the  conduct  of  its  officers 
when  certain  drafts  came  back  protested,  was 
admissible.  The  witness  had  testified,  upon 
examination  by  the  plainti£b,  that  the  Bank 
fKAn  nev^  1^  any  knowledge  of  a  forged  biU  of 
^•^*J  ladinflr  by  Du  Bois  until  October  81, 1881;  and 
that  it  was  not  a  fact  that  he  had  purposely  re- 
mained ignorant  of  the  facts  and  drciunstances 
attending  the  protests  of  certain  other  drafts  of 
Ihi  Bois,  to  which  bills  of  lading  were  attached, 
which  the  Bank  had  discounted;  and  that  he 
could  only  explain  why  no  particular  pains 
were  taken  in  the  matter  by  statmg  what  the 
usage  of  the  Bank  was  in  such  matters.  As' 
the  witness  was  about  to  state  such  usage,  the 
coimsel  of  the  pkintifls  interrupted  him,  and 
called  Ids  attention  to  the  question  put,  whether 
any  special  pains  had  been  taken,  but  the  court 
said:  Let  him  state  the  usage  as  to  such  papers. 
The  witness  then  answerea  as  follows:  '*  No, 
sir;  I  did  not  take  any  special  pains,  for  the 
reason  that  it  is  a  matter  of  very  common  oc- 
currence. A  merchant  will  ship  a  lot  of  grain 
to  New  York,  the  drafts  come  there,  and  for 
some  reason  a  commission  merchant  won't  pay 
them;  it  may  be  that  he  is  not  in  a  position  to 
do  it;  it  may  be  he  thinks  they  are  drawn  for 
too  much,  and  he  refuses  to  pay;  the  drafts 
come  back,  or  are  held  under  directions  of  the 
Bank  for  settlement  or  other  arrangement 
Thai  is  a  very  common  occurrence  on  ship- 
ments with  bills  of  hiding  attached."  Theie 
could  be  no  just  objection  to  the  court's  receiv- 
ingthis  explanation. 

We  see  nothing  in  the  other  excepting  Tvhich 
FBuulres  notice. 
^ftt^tnent  oMrmtd, 
fmBtovj.  Test: 

Jfunes  H.  MoKemiey,  Olerk,  Sap.  Cknvt,  U.  8. 
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CmCAOO    AND   ALTON  RAILROAD 

COMPANY,  Jl/-  in  Brr., 
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WIGGINB  FERRY  COMPANY. 

(8ee  8. 0.  Beporter*8  ed.  SIS-SM.) 

ChmHtittianal  laf^—dedtiamofitaU  eaurti  upon 
ffeneral  law,  not  remevoabU  by  th%$  wuri--9taie 
eourU,  not  cha^ffed  toith  kntaledge  eflaw$  of 
oilier  Btatea—ruU  aipptiee  in  thie  court  on  ap- 
peal  from  Hate  eourte-^oontraet—xiWxK  virn. 

L  The  decigioQ  of  a  state  csourt  holdfng  a  c*>ntrflct 
valtfl  Of  TOkl  up«>ti  prlntiiik*  of  tbo  g^^neral  law  of 
the  land.  Independent  <..ii  jinythJnif  pocuDar  in  tho 
JuriMpnjtlfttit^  of  ati other  Stftta  eairiot  tie  revifiwi^d 
uf  thi^  court  OS  with  Id  arltclo  V  t-ctloQ  1  of  tto 
OoriiiUtiitlooH  which  requires  lulj  nJtb  und  credit  to 
be  ffivon  In  each  Statt?  Ui  the  public  not^^,  ret?ordi 
and  jiidh'lal  proceed Inffs  ofoTtrj  or  her  State. 

t.  ABtatrcuurtlftiiotch argred w k h k n o w Jod^f e of 
the  Inwi^  uf  unother  State,  siuch  Laws  belnjff  011I7 
known  tf>  it  aa  ffl<;t*i,  f«  l^e  proved  us  gych, 

3.  Wbattwcr  wan  matter  of  fnct  In  the  court  b&- 
low  is  eo  trt/ated  bv  this  court  In  the  eiorclae  of  its 
appidls  t  r^  Ju  risM  1 1 L  rt  fo  n . 

i.  Itj  an  action  brought  by  the  defendatit  In  <»rTor 
in  II  ^tut4^  c^jiirt  id  Mi*M>uii.  Ui  recover  damagiefl  for 
an  alJeii^od  broach  of  a  mjQti-act  by  the  defendaat,  an 
liJiTiolfl  corpiirtaioa.  In  not  CTOplo^ing-  the  plalDUfT 
to  transport  wraons  and  property  acrqaa  th^  riv«r 
at  8t*  Loui»^  it  te  hfUU  thntit  la  not  enotjtrh  to  «iTe 
this  court  Jurisdiction  tii  say  io  the  ph-adlnjp^^  or 
elfrtiw hereto  tb*?  couriwof  the  proceedhiK^.  thatth^ 
contract  wm  Iteyond  the  powers  of  the  Comp^tijr 
under  it^  ibjrtera^  coos  trued  and  g-lveti  effect  by 
the  1  a w  liD d  iiBaxe  0 f  111 i noia.  The  record  tnuat ahow 
that  tbo  acta  iircflented  for  adjudication  made  It 
neceaertry  for  the  court  to  erlv<^  effect  to  th*=*  charter 
in  ^ew  of  no  me  peculiar  Jurigprud€5nce  of  Illino^ 
rather  than  theji^eiK^rai  law  of  tiae  land. 

[No.  5  J 
Argnr.-l  Oct.  £S,  £5,  IS'SC.    D&ddedJan.  10,  ISS?. 

rf  ERROR  to  the  Supreme  Conrt  of  the  State 
of  Missouri. 

Motion  to  dismiss  heard  with  the  case  on  its 
merits.    Diemieaed. 

The  history  and  facts  of  the  case  appear  hi 
the  opinion  of  the  court. 

Mr.  C.  Beckwith,  for  plaintiff  in  error: 

The  plaintiff  in  error  is  a  corporation  created 
by  and  organized  under  laws  of  the  State  of 
luinois,  autnorizing  it  to  transport  persons  and 
property  to  and  from  St  Louis,  Missouri.  The 
Acts  of  incorporation  are  contained  in  the  record 
and  are  expressly  declared  to  be  public  Acts. 
They  are  alleged  in  the  petition,  admitted  in 
the  answer,  and  were  offered  and  read  in  evi- 
dence without  oblection.  No  question  arises 
as  to  their  authentication,  and  all  federal  courts 
are  required  to  take  tudicial  notice  of  them. 

The  interpretation  of  such  Acts  is  as  much  a 
part  of  the  same  as  if  it  were,  by  express  Ian- 
guage.  incorporated  therehi.  The  mterpreta- 
uon  of  the  public  Acts  of  the  State  of  lUinois  by 
the  courts  of  that  State  is  not  required  to  be  au- 
thenticated, but  judicial  notice  thereof  will  be 
taken  in  the  same  manner  and  to  the  same  extent 
as  if  the  interpretation  formed  put  tA  the  Acts 
themselves. 

The  plaintiff  in  error  claims  that  by  the  pub- 
lic Acts  of  the  State  of  Illinois,  as  interpreted 
by  his  courts  (of  which  interpretation  this  court 
is  required  to  take  Judicial  notice),  it  was  not 
allowed  to  surrender  and  was  prombited  from 
surrendering  its  power  to  traiuqport  persons  and 
property  to  and  from  St.  Louis,  Ifissouii,  or  to 
''^nloy  others  so  to  do,  as  the  exigencies  and 
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oonTenienoe  of  the  pablic  mln^ht  recpiire;  and 
that  it  was  not  allowed  to  make,  and  was  pro- 
hibited from  entering  into  any  contract  nnder- 
taking  perpetaallr  to  employ  any  person  or  per- 
sons, and  particularly  the  oaf  endiant  in  error, 
to  transport  persons  and  proper^  to  and  from 
Bt.  Louis,  lusBonri,  to  'the  exclusion  of  any 
other  person  or  persons.         ^ 

The  plaintiff  m  error  further  claims  that  hy 
the  public  laws  of  the  State  of  Illinois,  as  in- 
terpreted l^itscourts,  it  was  required  to  make 
Bu^  arrangements  as  the  public  exigencies  and 
convenience  might  require,  to  transport  per- 
sons and  property  across  the  Mississippi  River, 
with  an  companies  or  persons  authorized  by 
the  Legislature  of  that  State  to  perfonn  sucn 
services,  and  at  any  and  an  places  whero  the 
exigencies  and  convenience  of  the  public  might 
so  require. 

If  the  claim  of  the  plaintiff  in  error  in  re- 
spect of  the  laws  of  the  State  of  lUinoia.  and 
the  interpretation  thereof,  is  correct,  it  f ouov^ 
that  the  contract  sued  upon  was  ultra  eirei  and 
void.  Further,  the  plaintiff  in  error  insists 
upon  its  right  to  have  fun  faith  and  credit  given 
in  the  State  of  Missouri  to  these  Acts  of  the 
State  of  Illinois,  as  interpreted  by  its  courts. 

See  Mvrdock  v.  Memphii,  20  Wall.  696 (87n. 
8.  bk.  22,  L.  ed.  429);  Green  ▼.  Van  BuMrk,  6 
WaU.  807  (72  U.  S.  18:  599);  6.  O.  7  WaU.  189 
(74  U.  S.  19:  109);  Orapo  r.  KeOy,  16  Wall. 
610  (88  U.  S.  21:  480);  Embry  ▼.  PlOmeT,  107 
U.  S.  8  (27: 846). 

If  from  the  record  it  appean  that  the  right 
was  necessary  to  be  consiaered,  no  particular 
form  of  its  assertion  was  required. 

OteanyanY.  Arme  Oo.  108  U.  S.  261  (Bk.  26, 
L.  ed.  689);  Murray  v.  CharleeUm,  96  U.  S. 
482  (24:760). 

Under  the  Laws  of  Illinois,  its  courts  6an  re- 
ouire  a  specific  performance  of  the  duty  which 
Uie  plaintiff  owes  to  the  public  {Chicago  dt  If. 
W,  B.  Oo,  ▼.  People.  66  Dl.  878:  Ohieago  dt 
R,  L  R  B,  Oo.  ▼.  OoalOo.  9S  111.  489);  and 
under  the  laws  of  Missouri,  damages,  it  is 
claimed,  can  be  recovered  for  so  doing.  By  the 
laws  of  Illinois  the  plaintiff  in  error  is  not  al- 
lowed to  discriminate  unjustly  in  favor  of  the 
defendant  in  error,  or  against  other  ferrv  com 
panics;  but,  by  the  laws  of  the  State  of  Musourip 
the  plaintiff  m  error  is  obliged  to  make  such 
discrimination  or  paydamages  for  not  so  doing. 

Meee&ri.  Heni^  jSitclieoek,  and  O.  A. 
Flnkelnburg,  for  aisfendant  in  error: 

The  fact  that  defendant  below  claimed  that 
a  certahi  construction  should  be  placed  by  the 
Missouri  court  upon  public  Acts  of  luinois 
does  not  make  the  denial  of  such  claim  by  that 
court  a  federal  question,  nor  confer  upon  tliis 
court  Jurisdiction  to  review  such  decision. 

Hoyt  V.  Sfieldan,  1  Black.  621  (66  U.  S.  bk. 
17,  L.  ed.  66);  Bridge  ProprietoreY.  Boboken  Co. 
1  Wan.  144  (68  U.  S.  17:  676);  Lawler  v.  Walk- 
er, 14  How.  168  (66  U.  S.  14:  tm)\  Oommerddl 
Batik  V.  Buckingham,  6  How.  842  (46  U.  S.  12: 
181).  See  Chicago  db  A.  B.  B.  Oo.  v.  Wiggins 
Ferry  Oo.  108  U.  S.  28  (27:  687). 

This  court  has  no  Jurisdiction  to  review  the 
decisions  of  state  courts.construing  state  statutes 
admitted  to  be  valid,  even  though  erroneously 
construed,  unless  a  construction  is  given  by  the 
state  court  to  such  statute  which  would  make 
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it  repugnant  to  the  OoBfltftatloa  or  Statutes  of 
the  Unitad  States. 

Oommareial  Bank  t.  Buekinghamg  Lmoler  t. 
Walker,  Eout  v.  BhOdon^  and  Briag$  BreprU- 
tore  V.  Boboken  Oo.  eupra. 

This  court  has  repeatedly  held  that  the  quea- 
tion  whether  a  given  contract  is  or  is  not  void 
as  against  pubUc  policy  is  not  a  federal  qnea- 
tion;  also,  that  it  has  no  Jurisdictfon  to  review 
the  decision  of  a  statecourt  founded  upon  prin- 
ciples of  general  law  alone;  also,  that  where  a 
decision  of  the  highest  court  of  a  State  inacaae 
is  made  on  its  settled  pre-existent  rules  of 
general  Jurisprudence,  such  decision  is  not  re- 
viewable in  this  court 

Betmae  v.  Ine.  Oo.  14  Wall.  81 U.  8.666  (bk. 
20,  L.  ed.  769);  Tanor  v.  Keaeh,  16  WalL  Si 
U.  S.  68  (81:  82);  Ifew  Tark  Life  Ine.  Oo.  v. 
HenOiren,  12  U.  S.  287  (28:  710);  Beth^  v. 
Bemmet,  10  WalL  77  U.  S.  687  ( 19:  1007); 
Bamk  of  Weet  Tenneeeee  v.  Oitieen^  Bank,  14 
WaU.  81  U.  S.  9  (20:  614);  POmerr.  Martton, 
14  WalL  10  (Id.  826);  Seoier  t.  BaekeU,  14  WaU. 
12(Jd.827.) 

Mr.  C9U;^JtMli0sWalte  delivered  the  opin-  faiai 
ion  of  the^ourt:  l^^^\ 

The  federal  question  which  it  is  daimed 
arises  on  this  record  is  whether  the  Supreme 
Oourt  of  Missouri  in  its  Judgment  gave  "  full 
faith  and  credit" '' to  the  public  acts,  records, 
andludiclal  proceedings "  of  Illinois. 

The  facts  are  these:   The  Wi|^ns  Ferry 
Oompanv  was  incorporated  by  the  State  of  Illi- 
nois in  1868,  and  given  the  exclusive  and  per-    re  171 
petual  right  of  maintaininff  aod  operating  a  ^ 

feny  across  the  MississippiRiver  between  its 
own  lands  in  East  St.  Louis,  on  the  Dlinois 
mde,  and  St  Louis  in  Missouri.  It  owned 
bloody  Island  and  substantially  controlled  two 
miles  and  a  half  of  feny  landing  on  the  Illinois 
shore. 

The  Clhicago  and  Alton  Bailroad  Company 
is  likewise  an  Illinois  corporation,  having  au- 
thoriQr  to  owD  and  operate  a  railroad  between 
Clhicago  and  Bloody  Island,oppositetheCityof 
St.  Louis,  and  to  "  take,  use,  and  makearraoge- 
ments  for  the  tmnsportation  of  freight  and  pas- 
seneers  carried  or  to  be  carried  upon  said  rail- 
road,  or  otherwise,  ♦  ♦  ♦  to  St  Louis,  Mis- 
souri, and  for  this  purpose  to  coDstruct,  own 
and  use  such  boat  or  boats  as  mav  be  necessary.  ** 

The  Alton  and  St.  Louis  Railroad  Company 
was  also  an  Illinois  railroad  cotporation,  au- 
thorized to  construct  and  operate  a  railroad 
from  Alton,  Illinois,  to  any  point  opposite  St 
Louis.  Cn  the  28th  of  April,  1864,  this  com- 
mny  entered  into  a  contract  with  the  Wiggins 
Perry  Company,  by  which,  among  other  tmngs, 
the  Ferry  Company  agreed  "  to  furnish  and 
maintain  good  and  convenient  wharf  boats  and 
steam  ferry  boats  to  do  with  promptness  and 
dispatch  all  the  ferrying  required  for  the  transit 
of  passengers  and  freight  coming  from  or  going 
to  said  railroad  (or  the  assignee  hereinafter 
mentioned)  over  the  river/'  at  reasonable  rates 
of  ferriage;  and  the  railroad  company  cove- 
nanted and  amed  that  it  would  "  always  em- 
ploy the  said  feny  to  transport  across  the  said 
river  all  persons  and  property  which  may  bo 
taken  across  the  said  river,  either  way,  to  or 
from  the  Illinois  shore,  either  for  the  purpose 
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of  being  transported  on  said  railroad,  or  haTing; 
been  brought  to  the  said  river,  Missiasippi, 
upon  said  railroad.  So  that  the  said  Ferry 
Company^  its  legal  representatives  or  assigns, 
owners  of  the  said  ferry,  shall  have  the  profits 
of  the  transportation  of  all  such  passen^rs, 
penoDS  and  proper^,  taken  across  said  river 
either  way  by  ssid  railroad  company;  and  that 
no  other  than  the  Wimns  Ferry  shall  ever,  at 
any  time,  be  employea  by  the  said  party  of  the 
second  part,  or  the  assignee  herein  mentioned, 
to  cross  any  passengers  or  freight  coming  or 
going  on  said  road." 

And  it  was  also  agreed  and  understood  that 
the  Alton  and  St  Louis  Company  should  have 
the  right  to  transfer  and  assign  the  agreement 
to  the  Chicago  and  Alton  Company,  in  which 
event  all  the  covenants,  stipulations  and  ame^ 
menlB  ther^  contained  should  be  as  binding 
on  the  said  Chicago  and  Alton  Company  as  on 
the  Alton  and  St.  Louis  Company. 

On  the  same  day  that  the  contract  was  entered 
into  the  Alton  and  St  Louis  Company  trans- 
ferred to  the  Chicago  and  Alton  Company  all 
its  right,  title  and  interest  in  and  to  the  lands, 
tenements  and  easements  mentioned  therein, 
and  the  Chicago  and  Alton  Company  became 
bound  to  the  Ferry  Company  in  all  respects  the 
same  as  the  Alton  and  St  Louis  Company  was. 

This  salt  was  brought  by  the  Ferry  Com- 
pany in  a  state  court  of  Missouri  against  the 
Chicago  and  Alton  Company  to  recover  dam- 

rf or  not  employing  the  Ferry  Company  for 
transportation  of  persons  and  property 
across  the  river,  as  by  the  contract  it  was  bound 
to  do.  The  Railroad  Company  set  up  by  way 
of  defense,  among  other  things,  that  "it  nad  no 
power  or  authority  to  make  or  enter  into  any 
agreement  whatever,  perpetually  obliging  itseu 
*  *  *  not  to  cross  persons  and  property,  nor 
not  to  employ  others  to  do  so  in  the  manner 
alleged  in  the  petition;  and  that,  if  the  provis- 
ions of  said  articles  of  agreement  contain,  by 
constmction,  any  such  provision,  the  same 
were  and  are  in  violation  of  the  laws  of  the 
State  of  Illinois,  and  contrary  to  the  public 
policy  thereof,  and  are  void  and  of  no  effect." 
The  answer  further  alleged  that  the  Railroad 
Company,  at  the  time  of  the  transfer  of  the 
contract  to  it,  "  was  a  public,  ommon  carrier 
as  a  railroad  company,  didy  incorporated  by 
law,  with  power  ana  right  to  construct  and 
operate  its  railroad,  and  to  transport  persons, 
passengers,  freight  and  property  to  and  from 
the  Ci^  of  St  Louis,  in  the  State  of  Missouri, 
across  and  over  said  river,  and  on  or  over  its 
railroad,  as  the  public  interest  required;  that 
it  was  and  still  is  the  legal  right  and  duty  of 
defendant  to  furnish  anasuppiy  the  mode  and 
means  of  transportation  needed  and  required 
from  time  to  time  by  the  public  welfare  for 
passengers  and  property  to  and  from  said  city 
over  said  river,  ana  to,  on,  and  over  defend- 
ant's railroad;  that  the  public  welfare  and  the 
necessities  of  shippers  of  property  and  freight 
to  and  over  said  railroad,  and  to  and  from  said 
city,  required  that  certain  freights  and  prop- 
city,  to  be  transported  by  defendant  to  and 
^om  said  dty,  should  be  transported  by  it  to  and 
nom  said  caj  across  said  river,  and  to  and 
finom  and  along  defendant's  railroad,  in  the  cars 
mwUch  it  miffht  be.  and  over  and  across  said 
river,  without  making  bulk  and  without  being 
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removed  from  such  cars,  and  without  being 
taken  by  hand  or  by  wagons  or  other  appl^ 
ances,  in  packages,  from  or  to  the  cars,  from 
or  to  ferry  boats,  to^be  ferried  across  said  river; 
and  that  since  said  assignment  other  and  im- 
proved modes  of  transportation  across  said 
river,  without  breaking  bulk,  and  at  other 
points  on  said  river  opposite  the  City  of  St 
Louis,  were  and  have  been  provided  and  estab- 
lished, and  it  was  and  became  the  duty  of  de- 
fendant, as  such  common  carrier,  to  accommo- 
date the  public  by  the  use  of  such  other  modes 
of  transportation;  and  that  any  provision  of 
said  contract  which  would  prohimt  defendant 
from  using  the  same  for  the  benefit  and  con- 
venience of  the  public  was  and  is  i^nst  pub- 
lic policy  and  void,  and  defendant  was  not  and 
is  not  bound  thereby." 

Upon  the  trial  the  statutes  under  which  the 
Railroad  Company  was  incorporated  and  from 
which  it  derived  its  corporate  powers  were  of- 
fered in  evidence.  They  confer  upon  the  Com- 
pany an  the  usual  powers  of  railroad  corpora- 
tions, and,  either  expressly  or  by  implication, 
subject  it  to  corresponding  obligations  to  the 
public.  No  testimony  was  offered,  so  far  as 
the  record  discloses,  to  show  that  the  courts  of 
Illinois  had  decided,  or  that  it  had  been  estab- 
lished by  law  or  usage  in  that  State,  that  this 
Corporation,  or  any  other  having  similar  pow- 
ers, could  not  make  such  a  contract  as  hadbeen 
entered  into. 

After  the  evidence  was  all  in,  the  Railroad 
Company  asked  the  court  to  rule,  among  other 
things,  as  follows: 

"If,  at  the  time  the  contract  sued  on  was 
made  and  was  assigned  to  defendant,  the  plaint- 
iff was  a  common  ferry,  incorporated  under 
the  laws  of  niinois,  with  power  to  have  and 
use  a  ferry  within  limits  opposite  to  a  portion 
only  of  the  City  of  St  Louis,  and  the  Alton 
ana  St  Louis  Railroad  Company  was  a  com- 
mon carrier,  incorporated  under  the  laws  of 
Illinois,  in  evidence,  with  authority  and  fran- 
chise to  have  and  to  use  arailroad  in  said  State 
to  a  point  opposite  to  the  City  of  St  Louis, 
Missouri,  and  defendant  was  a  common  carrier, 
incorporated  under  the  laws  of  niinois,  in  evi- 
dence, with  franchises  and  authority  to  have 
and  use  a  raihroad  from  Chicago,  by  way  of 
Alton,  in  said  State,  to  the  Mississippi  River, 
opposite  to  said  City  of  St  Louis,  and  carry 
persons  and  property  to  and  from  St  Louis, 
and  to  and  from  and  over  such  railroad,  and  to 
have  or  use  boats  for  such  purpose,  then  the 
provisions  of  said  contract  between  plaintiif 
and  the  Alton  and  St  Louis  Railroad  Com- 
pany, that  said  railroad  company  would  al- 
ways employ  plaintiff  or  its  ferry  to  transport 
across  the  Mississippi  River  all  persons  and 
property  which  might  be  taken  across  said 
river,  either  way,  to  or  from  the  Illinois  shore, 
either  for  the  purpose  of  being  transported  on 
its  railroad,  or  having  been  brought  to  said 
river  on  said  road,  so  that  plaintiff,  its  repre- 
sentatives or  assigns,  should  have  the  profits  of 
the  transportation  of  all  such  persons,  passen- 
gers and  property  taken  across  the  river  eithei 
way,  by  saia  Alton  and  St  Louis  Railroad 
Company,  and  that  no  other  than  plaintiff  (or 
its  ferry)  should  ever,  at  any  time,  be  em- 
ployed by  said  Alton  and  St  Louis  Railroad 
Company,  or  the  assignee  thwein  mentioned. 
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Uhsdnuttoood  v.  Hood,  88  HL  189;  Poople  ▼. 
Butburi,  46  N.  Y.  118;  Beoj^  ▼.  Smith,  45  N. 
Y.  772;  Sharp  v.  J^r,  4  HiD.  79;  Bmz^^  ▼. 
Knoviler,  29  U.S.  4 Pet  162 (7:818); FanA<>r»v. 
Dorranee,  2  U.  S.  2  DaU.  816  (1:896);  Do*  ▼. 
i^Atcnn,  1  Blackf.  886;  Farrington  v.  Morgan, 
20  Wend.  207. 

It  was  contended  in  Welch  y.  Po«<,  iupra,  that 
the  question  had  been  settled  by  the  Supreme 
Court  of  Illinois  in  Martin  v.  People,  87 IIL524, 
Uiat"  town"  and  "  viUage"  are  the  same;  but  the 
court  decided  that  no  such  point  was  involved; 
hence,  there  has  never  been  but  one  decision  in 
Illinois  on  Uiat  point  and  that  was  that  "  town" 
and  "village"  are  not  the  same. 

The  federal  courts  will  follow  the  highest 
court  in  a  State  in  the  construction  given  by 
Budi  state  court  to  its  own  Constitution  and 
statutes. 

TiogaR,  ROo,  v.  BloeOmrg, eU.  B.  B.  Oo.  87 
U.  8.20  WaU.  187(22:381);  Airfield Y.GaOatin 
Co,  100  U.  S.  47  (26:544);  South  Ottawa  v.  Per- 
kins, 94  U.  S.  260  (24:164);  State  B.  R.  Tax  Oases 
and  ElmwoodY,  Marcy,  92  U.  8.576,289(23:668, 
710);  Weightmany.  Olark,  108  U.  S.  260 (26:895^. 

And  this  is  the  case  even  where,  as  in  this 
case,  the  state  court  has  rendered  its  decision 
construing  the  state  statute  after  the  United 
States  Circuit  Court  has  made  a  prior  decision 
construing  it  the  other  way. 

Moores  v.  Nat,  Bank,  104  U.  8.  625  (26:870). 

And  the  Supreme  Court  of  the  United  States 
will  also  recede  from  a  former  decision  to  follow 
the  subsequent  decision  of  the  state  court  con- 
struing its  own  statutes. 

LeffingwU  v.  Warren,  67  U.  8.  2  Black,  699 
(17:261);  Fatr/lfWv.  Gallatin  Oo.  supra. 

If,  then,  the  power  to  issue  bonos  was  not 
ffiven  under  saia  section  10  of  the  Act  of  1869, 
the  vote  taken  could  only  have  authorized  a 
donation  to  be  paid  by  taxation  as  provided  by 
section  11  of  the  said  original  charter  of  said 
railroad  company,  passed  in  1867.  But  the 
power  to  vote  a  donation  under  either  of  the 
said  Acts  of  1867  or  1869  did  not  cany  the 
power  to  pay  the  donation  in  bonds. 

Bissell  V.  Kankakee,  64  HI.  249;  Shaeffor  ▼. 
Bonham,  96  111.  868;  Lippineott  v.  Pana,  92 
ni.  24. 

And  if  these  bonds  were  void  for  want  of 
power  to  issue  them,  then  subsequent  payment 
of  interest  is  no  ratification  of  them. 

Flaek  ▼.  Hughes,  67  111.  884;  LippineoU  ▼. 
Pana  and  Shaej^er  v.  Boiiham,  supra. 

An  absolutely  unanswerable  reason  why  these 
bonds  are  void  was  stated  by  the  Supreme  Court 
of  the  United  States  in  the  case  of  Concord  v. 
Savings  Bank,  92  U.  S.  625  (28:628),  where  the 
court  says,  referring  to  the  proviso  in  the  "sep- 
arate section"  of  the  Constitution  of  Illinois 
above  quoted,  ''  This  article,  in  our  opinion, 
makes  a  clear  distinction  between  subscnptions 
to  the  capital  stock  of  a  railroad  company  ♦  •  ♦. 
and  donations  or  loans  of  credit  to  such  corpo- 
rations. The  latter  are  prohibited  under  all 
circumstances." 

Pbiintiff  in  error  insists  that  it  is  not  estopped 
by  the  former  Judgment  between  these  parties 
on  coupons  detached  from  the  same  bonds,  be- 
cause to  make  said  jf  udgment  binding  as  res  ju- 
dicata there  muse  be  complete  identity  of  par- 
ties and  subject  matter  of  litigation. 

Oromwdl  v.  County  ofSae,9iTJ.&Ml  (24:195). 
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And  if  in  the  second  suit  there  be,  as  in  this 
case,  a  new  and  whoUy  different  cause  of  action 
(a  different  lot  of  coupons  are  soeo  upon),  and 
a  defense  based  upon  a  materially  new  and  dif- 
ferent state  of  facts,  then  the  former  judgment 
is  no  estoppeL 

OramtM  v.  Oountu  of  Sac,  supra;  Oould  v. 
ShansviUe  dbO.B.  R.  Oo.  91  U.  8.  526  (28:416). 

Where  the  face  of  commercial  paper  itself 
carries  a  defect,  the  purchaser  must  make  in- 
.quiry  and  is  chargeable  with  notice  of  whatever 
that  inquiry  would  have  or  might  have  led  to. 

Wade,  Notice,  §  90,  citing  ^^w  y.  Hutc?nns„ 
4  Mass.  870:  HaU  v.  Hale,  8  Conn.  336;  Good- 
man  v.  Simonds,  61  U.  S.  20  How.  848  (15:934). 

Messrs,  James  A.  Connolly  and  T.  G. 
Mathep»  for  defendant  in  error: 

The  Supreme  Court  of  Illinois  in  deciding  the 
case  of  Martin  y.Psople,^ I11.528,clearly  shows 
that  the  charters  of  "  incorporated  towns"  and 
of  '*  villages"  are,  in  all  their  material  and  dis- 
tinguishing characteristics,  the  same.  This  is 
proof  that  the  Legislature  could  have  had  no 
motive  or  reason  for  using  the  words  other- 
wise than  merely  as  interchangeable. 

All  that  can  be  said  of  the  case  of  Welch  ▼. 
Post,  99  Dl.  471,  in  this  connection  is  that  it  is 
not  competent  for  the  courts  or  Legislature,  by 
a  change  in  their  rulings  or  constructions,  to 
deprive  parties  of  their  rights,  acquired  whilst 
the  le^lative  or  legal  constructions  were  fa- 
vorable to  the  validity  of  such  rights. 

Gelpcke  v.  Dubuque,  68  U.  8.  1  Wall.  206 
a7:625);  Butzy,  Muscatine,  75 U.  8.8  Wall.  588 
(19:493);  Olcotty.  Supervisors,  eSV.  8. 16  Wall. 
690  (21:886);  Chambers  Oo,  v.  Clews,  88  U.  S. 
21  Wall.  824  (22:520);  Ebnwood  v.  Marey,  92  U. 
8.  289  (28:710);  MitcheU  v,  Btgrhiigton,  71  U. 
8.  4  Wall.  270  (18:850);  Havemeyer  v.  Iowa  Oo. 
70  U.  8.  8  Wall.  294  (18:88);  Lee  Oo,  v.  Bogei^, 
74  U.  8.  7  Wall.  181  (19:160). 

While  there  was  no  dedsion  of  the  Illinoia 
Supreme  Court  upon  the  point  in  controversy 
at  the  time  the  bonds  were  issued,  there  was  aD 
unbroken  line  of  legislative  construction  arising^ 
from  special  Acts  of  incorporation  in  which  the 
words  "village"  and  "incorporated  towns'* 
had  been  interchangeably  used. 

This  is  not  a  case  where  the  United  Statea 
Supreme  Court  is  called  upon  to  follow  the 
ktest  decision  of  the  state  supreme  court  and  ig* 
noie  the  earlier  one  and  the  legislative  con- 
struction referred  to. 

The  Welch  judgment  cannot  affect  the  rights 
of  defendant  in  error,  especially  as  ft  cannot  be 
shown  which  one  of  the  seven  bonds  was  in- 
volved in  that  litigation,  nor  that  defendant  in 
error  knew  anything  about  it. 

OarroU  Oo,  v.  Smith,  111  U.  8.  566  (28:517); 
Warren  Oo.y,  Marey,  97  U.  8.  96  (24:977). 

There  seems  to  be  no  resection  as  to  the 
place  of  pa3rment  in  the  law  under  which  those 
honda  were  issued,  and  therefwe  the  authority 
of  this  court  is  that  the;v  can  be  made  payable 
elsewhere 

Lynde  y.  The  County,  88  U.  8.  16  Wall.  6 
081:272);  Thomson  y,  Lee  Oo.  70  TJ.  B.  Z  WalL 
827  (18:177);  Gelpcke  ▼.  Dubuque,  68n.  8.  1 
WaU.  178  a7:620). 

Mr.  Justice  Brmdley  dettrered  the  opinion    r  aq 
of  the  court:  »*® 

This  is  a  suit  brought  by  C.  N.  Jordan  againai 
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the  Town  of  Enfield  to  feoover  the  amount  of 
twenty4wo  interest  oonpona  for  $50  each,  made 
by  the  Town  on  the  first  of  Januair,  1871,  and 
pvrable  in  January  and  July,  1881,  1882  and 
1888.  The  defeDOant  pleaded  nonassumpsit, 
and  on  the  trial  a  Jury  was  waiyed,  and  the 
oause  was  tried  by  the  court,  consisting  of  the 
circuit  and  district  Judges.  A  finding  of  the 
facts  was  made,  and  the  Judm  beinf  divided 
in  opinion  as  to  certain  questions  of  law  aris- 
ing thereon,  Judgment  was  rendered  in  favor  of 
the  plaintiff,  in  accordance  with  the  opinion  of 
the  presiding  Judge.  The  principal  question 
of  law  was  whether  an  "incorporated  town," 
as  Enfield  was,  had  power  to  make  a  donation 
of  its  bonds  to  the  railroad  oompany.  Ques- 
tions of  estoppel  were  also  raised,  as  hereafter 
noticed. 

The  facts  found  by  the  vourt,  in  accordance 
with  an  agreed  statement  presented  by  the  par- 
ties, are  substantially  as  follows: 

1.  That  thelTown  of  Enfield  was  incorpo- 
rated under  an  Act  of  the  General  Assonbly  of 
the  State  of  Blinois,  approved  March  15, 1859. 
This  Act  is  set  out  in  full,  and  is  entitled  "An 
Act  to  Extend  the  Corporate  Powers  of  the 
Town  of  Enfield."  It  is  an  ordinary  town 
charter,  making  the  town  a  corporation  by  the 
name  and  style  of  "The  Town  of  Enfield.^  Its 
territorial  limits  were  then  prescribed,  being 
one  mile  square,  and  the  usual  corporate  pow- 
ers were  conferred.  A  town  council,  consist- 
ing of  fiye  trustees,  together  with  a  police  mag- 
istrate, a  treasurer,  and  a  town  constable,  were 
directed  to  be  elected  annually,  on  the  first 
Monday  of  May.  The  powers  given  to  the 
town  council  were  similar  to  those  usually  con- 
ferred upon  municipal  bodies;  as,  the  power  to 
levy  and  collect  taxes;  to  appoint  a  clerk,  su- 
pervisor of  streets,  and  other  officers;  to  appro- 
priate moneys  to  pay  the  debts  and  expenses  of 
the  Town;  to  make  regulations  for  securing  the 
general.health;  to  provide  a  supply  of  water; 
to  make  sidewalks,  and  to  open,  erade,  pave 
and  repair  streets;  to  establish  markets,  to  reg- 
ulate the  public  grounds;  to  organize  a  fire  de- 
partment; to  r^ttlate  the  police,  etc. 

The  findings  next  set  forth  at  large  an  Act 
of  Assembly  of  Illinois,  incorporating  the  H- 
Unois  Southeastern  Railway  Oompany,  ap- 
proved February  25, 1867.  This  Act  authorized 
the  company  to  construct  a  railroad  from  a 
point  on  the  Illinois  Central  Railroad,  by  way 
of  Fairfield  in  Wavne  County,  to  the  Ohio 
Hiver.  The  route  aesignated  would  naturally 
pass  in  the  neighborhood  of  Enfield,  and  the 
railroad,  when  built,  did  pass  through  the 
Town.  The  seventh  section  authorized  coun- 
ties through  which  the  road  might  pass  to  do- 
nate to  the  company  any  sum  not  exceeding 
$100,000,  and  to  give  its  bonds  therefor.  The 
ninth  section  authorized  any  town  in  any  county 
nnder  townshh)  organization  to  donate  not  to 
exceed  $80,000;  but  such  donation  was  payable 
only  l)v  taxation,  no  authority  being  given  to 
iaaoe  bonds.  This  section  related,  not  to  in- 
cor  punted  towns,  but  to  townships  forming 
the  territorial  subdivisions  of  counties.  The 
eleventh  section  authorized  "anv  incorporated 
dty  or  town"  through  or  by  which  the  railroad 
mikbt  run  to  make  donations  not  exceeding 
$10,000,  on  the  same  terms,  propositions,  oon- 
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ditions,  and  under  the  same  rsstrietions,  aspn^ 
vided  for  townships. 

The  findings  next  set  forth  an  amendment  to 
the  railroad  charter,  approved  February  24, 
1809,  by  the  tenth  section  of  which  authority 
was  given  to  "Any  village,  city,  county  or 
township  organized  under  the  township  orsani- 
zation  law,  or  any  other  law  of  the  State,  along 
or  near  the  route  of  the  railway,  *  *  *  or  any- 
wise interested  therein,"  to  subscribe  to  the 
stock  of  the  railroad  oompany,  or  make  dona- 
tions to  it  to  aid  in  the  construction  and  equip- 
ment of  its  road,  provided  Auch  subscription  or 
donation  was  sanctioned  by  an  election  of  the 
people .  This  section  gave  power  to  issue  bonds 
i(Mr  such  subscriptions  or  donations;  but  towns 
are  not  included  therein  bv  name. 

The  court  further  found  that,  on  the  first  of 
January,  1871,  the  Town  of  Enfield  issued  and 
delivered  to  the  ofiicers  of  the  Springfield  and 
Illinois  Southeastern  Railway  Company,  a  com- 
pany formed  bv  consolidation  with  the  Illinois 
Boutheastern  liedlway  Company,  the  bonds  and 
coupons  now  in  controversy,  cc^ies  of  which 
are  attached.  That  said  bonds  and  coupons 
were  issued  by  said  Town  by  virtue  of  the  ,«««. 
power  (if  any)  contained  in  the  Acts  aforesaid,  L^^^. 
approved  February  25, 1807,  and  February  24, 
1869;  and  that  afterwards  said  bonds  and  cou- 
pons came  to  the  plaintiff  through  mesne  trans- 
fers from  said  Springfield  and  Illinois  Railway 
Company;  and  that  the  bonds  were  registered 
in  the  state  auditor's  oflloe. 

The  findings  further  set  forth  copies  of  the 
order  ad  the  town  council  of  Enfield,  made 
June  10, 1870,  appointing  judses  of  election  to 
be  held  in  the  Town  on  the  llth  of  the  same 
month,  and  a  copy  of  the  returns  of  the  vote  at 
said  election  for  the  purpose  of  determining 
whether  the  Town  would  donate  the  sum  of 
$7,000  to  the  Springfield  A  imnois  Southeast- 
em  Railway  Oompany,  the  resultof  which  was 
—•for  donation  six^-iour  votes,  against  it,  one 
vote;  and  that  this  was  the  only  election  hekl 
in  relation  to  said  donation. 

The  court  further  found  that  at  the  June 
Term,  1880,  of  that  court,  judgment  for  the 
plaintiff  against  the  defendant  was  vendered 
upon  coupons  then  due,  detached  from  the  same 
bonds  from  which  the  coupons  now  sued  on 
were  taken.  It  was  also  admitted  by  the  plaint- 
iff that  the  Enfield  town  bond  represented  by 
Post  in  the  case  of  WOeh  v.  iM,  00  HI  p.  471» 
was  one  of  the  series  of  seven  bonds  in  contro- 
versy in  this  suit,  but  which  bond  it  was  the 
phiintiff  disclaimed  any  knowledge. 

Upon  these  facts  the  judges  who  tried  the 
cause  have  certified  a  difference  of  opinion  upon 
the  following  questions,  to  wit: 

1.  Whether  uehicorporated  Town  of  Enfield 
had  power  to  vote  and  issue  the  bonds  and  cou- 
pons in  controversy  under  any  of  the  provis- 
ions of  the  Acts  above  specified. 

2.  More  particularly,  whether  said  Town 
had  said  power  under  tiie  tenth  section  of  the 
amendment  of  the  railway  company's  charter, 
approved  February  24, 18o0. 

8.  Whether  said  Town  was  not  estopped  from 
further  defense  by  the  litigation  theretofore 
had  between  it  and  plahitiff. 

4.  In  case  there  was  power  in  the  Town  un- 
der said  laws  to  vote  and  iasue  said  bonds  and 
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ooupons,  whether  one  of  said  bonds  and  the 
coupons  thereto  belonging  were  void  in  the 
hands  of  plaintiff  in  this  suit  by  reason  of  one 
Post  having  litigated  it  in  the  state  courts  of  Il- 
linois. 

1.  As  to  the  Urst  question,  it  is  clear  that  the 
Town  derived  no  authority  to  issue  the  bonds 
from  anything  contained  in  its  own  charter. 
But,  by  the  eleventh  section  of  the  Act  incor- 
porating the  railway  company,  power  is  given 
to  anv  mcorporated  city  or  town  through  or  by 
^hich  the  railroad  might  run  to  make  dona- 
tions to  the  company,  and  to  pay  the  same  by 
taxes  assessed  by  the  county  clerk  at  the  re- 
quest of  the  company.  No  authority,  however, 
was  given  to  issue  bonds  in  payment  of  sudi 
donations.  The  tenth  section  of  the  amending 
Act,  approved  February  24,  1869,  contains  the 
only  authority  which  can  be  invoked  for  that 
purpose.  But  that  section  does  not  mention 
towns  by  name.  It  declares '  'That  any  village, 
city,  county,  or  township  •  ♦  ♦  along  or  near 
the  route  of  said  railway  or  its  branches,  or 
that  are  in  anywise  int^ested  therein,  may  in 
their  corporate  capacity  subscribe  to  the  stock 
of  said  compaziy,  or  make  donations  to  said 
company,  to  aid  in  constructing  and  equipping 
said  railway;"  with  a  proviso  for  holding  an 
election  on  the  subject,  and  authorizing  the  is- 
flue  of  bonds  in  payment,  "said  bonds  to  be 
signed,  in  case  of  a  village,  by  the  chairman  of 
the  board  of  trustees  thereof;  in  case  of  a  city, 
by  the  mayor  thereof/'  etc.  The  Town  of  En- 
field is  not  a  township,  nor  a  county,  nor  a 
city.  If  it  is  within  the  purview  of  the  Act  it 
must  be  because  it  is  a  village.  The  question 
then  arises,  Is  the  incorporated  Town  orEnfield 
a  village  within  the  meaning  of  the  Act? 

This  question  depends  upon  the  use  of  the 
words  "  town"  and  "  village**  in  the  laws  of  Illi- 
nois. The  general  and  popular  distinction  be- 
tween them  In  English  spcNSch  will  not  carry  us 
far  towards  a  solution.  The  dictionaries  tell  us 
that  the  word  town  signifies  any  walled  collec- 
tion of  houses.  (Johnson.)  But  that  is  its  an* 
tique  meaning.  By  modem  use,  it  is  said  to  be 
applied  to  an  undefined  collection  of  houses,  or 
habitations;  also  to  the  inhabitants;  emphatic- 
ally to  the  metropolis.  (Richardson.)  A^aln, 
a  town  is  any  collection  of  houses  larger  than  a 
village;  or  any  number  of  houses  to  which  be- 
long! a  rmilar  market,  and  which  is  not  a  city. 
(Johnson,  Webster,  Ogilvie.)  The  same  author- 
ities define  a  village  as  a  small  collection  of 
houses  in  the  country,  less  thtui  a  town.  Ac- 
cording to  this  distinction,  the  law,  in  giving 
power  to  "any  village,  city,  county  or  town- 
ship" to  make  donations  and  issue  bonds  to  the 
railroad  companv,  confers  the  power  upon  bod- 
ies of  higher  and  lower  degrees  of  municipal 
organization  than  towns,  and  leaves  them  out. 
This  is  an  incongruity  which  we  can  hardly 
suppose  was  intended.  The  Supreme  Court  of 
Illinois,  in  a  recent  decision  against  the  power, 
to  which  we  shall  presently  refer,  is  obhged  to 
say,  "  Why  incorporated  towns  were  omitted 
In  Uiat  Act  cannot  now  be  known." 

In  seeking  aid  from  collateral  sources,  we 
shall  probably  derive  more  light  from  the  po- 
litical use  of  the  terms  "town"  aud  "village"  in 
this  country,  than  from  general  lexicography. 
In  New  England  and  New  York  towns  ai-e  the 
political  units  of  territory  into  which  the  coun- 
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ty  ia  subdivided,  and  answer,  politically,  lo 
parishes  and  hundreds  in  England,  but  an» 
vested  with  greater  powers  of  local  eovemment. 
In  Delaware  the  coimties  are  divided  into 
himdreds,  the  words  town  and  village  being  in- 
discrhnmately  applied  to  collections  of  houses. 
In  Marvland  and  most  of  the  Southern  States, 
the  poutical  unit  of  territory  is  the  county, 
though  this  is  sometimes  divided  into  parishes 
and  election  districts  for  limited  purposes.  The 
word  "  town"  ia  used  in  a  broad  sense  to  include 
all  collections  of  houses  from  a  dty  down  to  a 
village.  Thus,  hi  Virginia,  by  an  Act  passed 
in  1778,  on  the  death  or  removal  of  "  any  one 
of  the  trustees  and  directors  or  the  several  towns 
within  this  State,  not  incorporated,"  provision 
is  made  for  filling  the  vacancy;  by  Act  of  1798, 
"  electors  of  towns  entitled  to  representation  in 
the  House  of  Delegates"  are  authorized  to  vote 
at  their  respective  court  houses  for  representa- 
tives in  Congress;  by  Revised  Code  of  1819,  "trus- 
tees of  the  respective  unincorporated  towns  of 
this  Commonwealth"  are  empowered  to  make 
by-laws  to  prohibit  horseradng  in  the  streets 
of  the  town ;  by  the  Revised  Code  of  1849,  in  the 
chapter  entitled  "  Of  Towns,"  the  council  and 
board  of  trustees  of  any  town,  heretofore  or 
hereafter  established,  may  cause  to  be  made  a 
survey  and  plan  of  the  town,  showing  each  lot, 

Sublic  street,  etc.,  to  lay  out,  alter,  improve  and 
ght  the  streets,  and  to  adopt  various  municipal 
regulations  relating  to  pubhc  grounds,  markets, 
h^th,  nuisances,  supply  of  water,  fire  departr 
ments,  etc.  Most  of  these  towns  were  noUiing 
but  villages.  The  close  connection  between 
Virginia  and  Kentucky  and  the  early  settlement 
of  filinois  renders  this  use  of  (he  word  "  town" 
in  the  mother  State  apposite  to  the  question  un- 
der consideration. 

In  New  Jersey,  Pennsylvania,  Ohio,  Indiana, 
Michigan  and  Illinois,  the  subdivisions  of  a 
county,  answering  to  the  towns  of  New  En- 

§land  and  New  York,  are  called  townships, 
^ough  the  word  "  town"  is  also  applied  to 
them  in  Illinois.  In  these  States  the  words 
"  town"  and  "  village"  are  indiscriminately  ap- 
plied to  large  coUecuoos  of  houses  less  than  a 
dty. 

These  results  are  gathered  from  an  examina- 
tion of  the  laws  andfconstitutions  of  the  States 
named;  and  we  should  have  no  hesitation  in 
saying  that  in  Illinois  an  incorporated  town  and 
an  incorporated  village  were  one  and  the  same 
thing,  were  it  not  for  the  decision  of  the  Su- 
preme Court  of  that  State  to  the  contrary  in  the 
case  of  WOehY.  JPM,  99  IlL  471,  ah-eady  allud- 
ed to,  which  dedsion  was  made  in  relation  to 
the  identical  bonds  in  question  hi  this  suit 

That  case  arose  upon  a  bill  filed  in  the  Cir- 
cuit Court  of  White  County  by  dtizens,  prop- 
erty owners,  and  tazpayerB  of  the  Town  of  En- 
field against  the  village  and  countv  collectors 
of  taxes  and  the  unknown  holders  of  the  bonds, 
to  restrain  the  collection  of  taxes  for  thdr  pay- 
men  t,  on  the  ground  that  there  was  no  author- 
ity of  law  to  issue  them.  The  bill  prayed  that 
the  bonds  might  be  dedared  null  and  void  in 
whosesoever  hands  they  might  be.  A  decree 
was  taken  /or  confessed  in  April  Term,  1877; 
but  at  the  October  Term,  1879,  one  Poet,  of 
New  York,  presented  a  petition,  stating  that  lie 
was  the  owner  of  one  or  the  bonds,  and  pray> 
ing  that  the  cause  might  be  reinstated,  whidi 
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was  done.  The  came  waa  then  tried  upon 
ao  agreed  statement  of  the  facts  (much  the 
rune  as  fai  the  present  case),  and  the  circuit 
court  decided  against  the  plaintiiEs,  and  dis- 
missed the  bill.  This  decree  was  reversed  by 
the  supreme  court  in  June,  1881.  The  ground 
of  this  Judgment,  as  stated  in  the  opinion  of  the 
court,  was  that  the  Town  of  Enfield  had  no 
authority  to  issue  the  bonds;  that  no  such 
authority  was  given  in  the  charter  of  the  Town, 
because  none  was  expressed,  and  the  making 
of  donations  to  railway  corporations,  and  issu- 
ing interest-bearing  bonds  in  payment  thereof, 
is  not  among  the  usual  or  implied  powers  pos- 
sessed by  municipal  corporations;  Uiat  it  was 
not  given  by  the  Act  of  1867,  incorporatinffthe 
raflway  company,  because  the  donations  author- 
!zed  by  that  Act  to  be  made  by  incorporated 
cities  or  towns,  were  directed  to  be  paid  by  tax- 
ation, and  no  authority  was  given  to  issue 
bonds;  that  it  was  not  given  by  the  amending 
Act  of  February  24, 1869,  because  that  Act  only 
gives  the  power  to  villages,  cities,  counties  and 
townships,  and  does  not  mention  incorporated 
towns,  and  the  Act  cannot  be  extended  by  im- 
plication. The  court  savs:  "  Keeping  in  mind, 
as  must  be  done,  there  is  no  implied  authority 
in  mimicipal  coiporations  to  make  donations  to 
railway  companies,  and  to  issue  interest-bearing 
bonds  in  payment,  it  must  appear  there  is  ex- 
press enabling  legislation  to  that  effect  before 
municipal  corporations  can  properly  assume  to 
exercise  such  extraordinary  powers.  No  such 
authority  is  to  be  found  anywhere  in  any  public 
or  private  law  of  this  State,  applicable  to  the 
Town  of  Enfield,  at  the  time  that  Corporation 
undertook  to  and  did  issue  the  bonds  held  and 
owned  bv  the  respondent:  and  having  been  is- 
sued without  authority  of  law,  such  fi>nd  con- 
stitutes no  valid  obligation  that  can  be  enforced 
against  the  Municipality.'' 

Two  justices,  Dickey  and  Sheldon,  dissented 
from  this  opinion,  and  adhered  to  an  earlier  rul- 
ing of  the  court  made  in  1877,  in  the  case  of 
MarHn  v.  Ptetjpfe,  87  HI.  524,  in  which  it  was 
adjudged  that  the  terms  *'  towns  and  villaii^es" 
are  ui»ed  synonymous^  in  the  laws  of  Illinois. 
The  Iproeeeding  in  that  case  was  instituted  by 
the  ooUector  orCook  County,  for  the  collection 
of  certain  special  assessments  levied  by  the 
Town  of  Lake  upon  the  real  estate  within  its 
hounds,  the  mode  of  collection  pursued  being 
that  pointed  out  in  arMde  IX  of  the  Act  en- 
titled **  An  Act  to  Provide  for  the  Incorporar 
tion  of  Cities  and  Villages,"  approved  April  10, 
1873,  conferring  upon  all  cities,  towns  and  vil- 
lages which  might  adopt  it  (as  all  were  author- 
ized to  do)  mumcipal  iwwers  of  a  very  compre- 
hensive character.  It  was  contended  on  the 
part  of  the  defendants  that,  as  to  towns, the  Act 
was  unconstitutional  and  void  because  "towns" 
are  not  mentioned  in  the  title,  but  only  ''cities" 
and  "villages."  The  Supreme  Court  of  Illi- 
nois, however,  did  not  concur  in  this  view, 
but  held  that  an  incorporated  town  and  in- 
corporated village,  in  the  laws  of  tljut  State, 
are  one  and  the  same  thing  The  court  says: 
"  The  word  *  town,'  as  found  in  our  statutes,  is 
not  always  used  in  the  same  sense.  In  the  Act 
relating  to  township  organization,  it  is  provided 
that  counties  adopting  that  system  for  the  man- 
agement of  coun^  affairs  shall  be  divided '  into 
towns'  (sec  6,  p.  1067,  R.  8.  1874),  consisting, 
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generally,  of  a  township  according  to  the  gov- 
ernment surveys.  These  towns  are  a  species  of 
municipal  incorporations,  and  constitute  an  i& 
tegral  part  of  the  county,  and  are  closely  inter- 
woven with  the  management  of  county  affaics. 
In  the  statute  found  in  Revised  Statutes  oi 
1846,  naee  111,  the  word  '  town'  is  used  in  a 
very  aifferent  sense.  It  there  plainly  means  a 
village,  or  a  small  collection  of  residences:  and 
by  that  Act  it  is  provided  that  the  inhabitants 
of  any  such  town  may  under  certain  circum- 
stances 'become  incorporated  for  the  better 
regulation  of  their  internal  police,'  under  the 
management  of  a  board  of  trustees,  with  capac- 
ity to  sue  and  be  sued,  to  keep  a  record  of  dieir 
proceedings,  and  with  power  to  make  by-laws 
and  ordinances,  to  prevent  nuisances,  to  pro- 
hibit gambling  and  other  disorderiy  conduct,  to 
prevent  fast  cmvine  and  indecent  exhibitions, 
to  license  public  shows,  to  regulate  markets, 
sink  wells,  to  keep  open  and  repair  streets,  to 
protect  the  town  from  fires,  to  levy  and  collect 
taxes,  to  enforce  their  ordinances,  etc.  Such 
an  organization,  in  our  statutes,  was  formerly 
always  called  an  'incorporated  town,'  but 
in  later  statutes  they  are  sometimes  called 
villages,  and  their  trustees  are  called  village 
trustees.  An  examination  of  the  special  char- 
ter of  the  Town  of  Lake  (Vol.  4,  Special  Laws 
1860,  p.  824),  shows  it  to  be  a  municipal  cor- 
poration of  the  latter  character,  and ,  in  so  far  as 
Its  organization  under  that  charter  is  concerned, 
it  is  merely  an  incorporated  town,  or,  in  other 
words  '  an  incorporated  village.'  Before  that 
charter  was  enacted,  the  Town  of  Lake  was 
merely  a  municipal  corporation  under  the  laws 
relating  to  township  organization.  By  this 
charter,  the  inhabitants  of  that  town  took 
another  form  of  corporate  existence,  and  be- 
came also,  in  contemplation  of  law,  what,  in 
the  Revised  Statutes  of  1874,  is  known  as  a  vil- 
lage." The  court  then,  after  enumerating  the 
powers  conferred  by  the  town  charter,  adds: 
"All  the  powers  are  of  the  kind  usually  con- 
ferred upon  cities  or  villages,  and  of  the  char^ 
acter  conferred  upon  cities  or  villages  by  the 
general  law  of  1872,  of  which  this  article  IX  is 
a  pturt.  Before  the  adoption  of  our  present 
(constitution,  many  special  charters,  conferring 
like  powers,  were  granted  by  the  General  As- 
sembly, and  in  most  cases  such  corporations  are 
called  towns,  but  in  some  cases  they  are  called 
villages;  but  the  :^aracter  and  nature  of  these 
corporations,  whether  called  in  their  charters 
towns  or  villages,  were  in  all  cases  substan- 
tially the  same.'^  After  referring  to  a  number  of 
these  charters,  the  titles  of  which  ran  "An  act  to 
incorporate  the  village  of  A.,  or  B.,^  but  in  the 
body  of  which  the  several  conununities  were 
called  villages  and  towns  hidiscriminately,  the 
court  condudes  as  follows :  "  We  therefore 
hold  that  the  Town  of  Lake  was,  and  is,  a  vil- 
lage in  the  sense  in  which  that  word  is  used  in 
section  168  of  the  general  Act  of  1872  relating 
to  cities  and  villages;  that  it,  therefore,  is  one 
of  the  municipal  incorporations  which,  by  that 
section,  are  authorized  to  avail  themselves  of 
the  provisions  of  article  IX  of  that  Act  as  an 
amendment  to  their  charters." 

We  have  quoted  more  fuUv  from  the  Judg- 
ment in  this  case,  because  it  is  not  only  direct^ 
in  point,  but  it  shows  historically  the  use  of  the 
terms  "town"  and  "village"  in  the  legislation  of 
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nilnoia.  Its  bearing  on  thepresent  case  is  en- 
hanced by  the  fact  that  the  Towns  of  Lake  and 
Enfldd  were  incorporated  at  the  same  session  of 
the  Legislature,  and  invested  with  like  powers 
and  form  of  organization. 

Both  of  the  cases  to  which  we  h&re  referred 
arose  after  ^e  bonds  and  coupons  now  in  con- 
troversy were  issued,  and  neither  of  them  can 

[000]  control  our  decision  upon  the  rights  of  the  par- 
ties here,  any  further  than  as  they  address 
themselves  to  our  Judgment  upon  the  true  con- 
struction of  the  law;  and  we  feel  compelled  to 
say  that  we  regard  the  views  expressed  in  the 
case  of  Martin  v.  People  [fupra],  as  the  most 
sound  and  convincing  of  tne  two.  It  seems  to 
us  that  the  Legislature  of  Dlinois,  in  the  Act 
for  the  incorporation  of  cities  and  villa^,  in- 
tended to  avoid  hereafter  the  use  of  the  am- 
biguous word  "  town/'  as  applied  to  the  smaller 
class  of  incorporated  municipaUties,  and  to  des- 
Umate  them  by  the  single  term  of  "  villa^.** 
lliis  conclusion  is,  on  the  whole,  so  obvious 
that  we  do  not  hesitate  to  adopt  it,  and  to  hold 
that  the  Town  of  Enfield  is  a  vill^  within  the 
meaninffof  the  amending  Act  of  February  24, 
1869.  We  may  add,  as  a  strong  corroboration 
of  what  has  been  said,  that  in  the  ninth  section 
of  that  Act,  the  word  "  town"  is  used  indis- 
criminately with  the  word  "village."  The 
language  is:  "It  shall  be  lawful  for  the  incor- 
porate authorities  of  anv  incorporate  city  or 
vUlaqe  through  which  said  railway  shall  be  lo- 
cated to  donate  or  lease  to  said  railway  com- 
pany, as  aright  of  way,  the  riehtto  lay  a  single 
or  double  track  througn  said  eiiyor  incorporated 
village,  or  any  portion  of  the  same,  or  any  street 
or  highway,  that  the  said  railway  company 
shall  elect  for  that  purpose,  except  at  the  option 
of  the  said  railway  company  and  corporate 
authorities  of  eueh  totontor  dties." 

An  additional  point,  however,  is  made  in 
relation  to  the  authority  of  the  Town  to  issue 
the  bonds  under  consideration.  Supposing  that 
such  authority  is  found  in  the  Acts  referred  to, 
it  is  still  contended  that  it  was  abrogoted  by  tiif 
Ck)nstitution  of  the  State  adopted  on  tha  second 
day  of  July.  1870.  By  a  section  of  that  Con- 
stitution it  is  declared  that  "No  county,  city, 
town,  township  or  other  municipality,  shall 
ever  become  suDScriber  to  the  capital  stock  of 
any  railroad  or  private  corporation,  or  make 
donation  to  or  loan  its  credit  in  aid  of  such  cor- 
poration; Provided,  however,  That  the  adoption 
of  this  article  shall  not  be  construed  as  affect- 
ing the  right  of  such  municipality  to  make  such 
subscriptions  where  the  same  have  been  author- 
ized, under  existing  laws,  by  a  vote  of  the 
people  of  such  municipalities  prior  to  such 
adoption."  It  is  urged  that  whilst  the  proviso 
of  this  section  saves  the  power  to  maxe  sub- 

[691]  scriptione  to  the  capital  stock  of  private  corpora- 
tions, it  does  not  save  the  power  to  make  do- 
nations to  them.  We  did  so  decide  in  the  case 
of  Concord  v.  Portemouth  Sav,  Bank,  92  U.  S. 
625  [28:628],  but  in  the  subsequent  case  of 
Pairfleld  v.  Countp  of  Gallatin,  100  U.  S,  47 
[25:&44],  that  decision  was  overruled  in  defer- 
ence to  several  decisions  of  the  Supreme  Court 
of  Illinois, to  the  effect  Uiat  doni^ons  as  well  as 
subscriptions  were  within  the  meaning  of  the 
proviso.  The  authorities  are  collected  in  the 
latter  case,  and  need  not  be  repeated  here.  We 
held,  as  we  had  often  held  before,  that  this 
528 


court  will  follow  the  constmctioii  which  ha» 
been  uniformly  given  by  the  highest  court  of 
a  State  to  its  Constitution  and  laws. 

To  the  first  and  second  questions,  therefore, 
our  answer  is  that  the  Town  of  Enfield  had 
power  under  the  tenth  section  of  the  amending 
Act  approved  February  24,  1869,  to  vote  and 
issue  the  bonds  and  coupons  in  controversy. 

The  third  question  is  whether  the  Town  was 
not  estopped  from  further  defense  by  the  pre- 
vious llti^tion  in  this  (the  circuit)  court  upon 
the  pleadings  and  facts  stipulated  and  judcr- 
ment  rendered  therein.  The  stipulation  and 
finding  on  which  this  question  is  raised  is  as 
follows,  to  wit:  "That  at  the  June  Term,  A. 
D.  1880,  of  this  court  judspment  for  the  plaint- 
iff against  the  defendant  herein  was  rendered 
upon  coupons  then  due,  detached  from  the 
same  bonds  from  which  the  coupons  in  evi- 
dence in  this  suit  were  taken."  The  coupons 
on  which  said  former  judgment  was  rendered 
were  different  coupons  from  those  involved  in 
the  present  suit.  This  suit,  therefore,  was 
brought  upon  a  different  cause  of  action  from 
that  upon  which  the  former  suit  was  brouj;lit. 
Whether  the  same  issues  were  raised  and  passed 
upon  in  that  suit  which  are  raised  in  this,  the 
stipulation  does  not  inform  us.  The  question 
is  too  general  in  its  terms  to  admit  of  a  precise 
answer.  If  the  defendant  sought  to  set  up  in 
this  suit  some  new  defense,  whidi  was  not 
made  in  the  former  one,  and  not  necessarily 
decided  therein,  it  should  have  been  allowed  to 
do  so,  under  the  ruling  of  this  court  in  Crom^ 
wUy,8ae  County,  94  XT.  S.  854  [24:198].  Bui 
we  are  left  in  entire  ignorance  on  the  subject. 
As  no  proper  answer  can  be  given  to  a  question 
stated  in  such  broad  and  indefinite  terms, 
which  admits  of  one  answer  under  one  set  of 
circumstances  and  of  a  different  answer  under 
another,  we  must  necessarily  pass  it  by  as  im- 
material to  the  decision  of  the  case  in  this 
court. 

The  fourth  and  last  question  propounded  by 
the  judges  below  is  whether  one  of  the  bonds 
and  the  coupons  thereto  belonging  are  void  in 
tUe  hands  or  the  plaintiff  in  this  suit  by  reason 
of  one  Post  havinglitigated  it  in  the  state 
courts  of  Illinois.  The  ending  on  which  this 
question  is  based  is  as  follows;  to  wit,  'It  is 
admitted  by  the  plaintiff  in  this  suit  that  the 
Enfield  town  bond  represented  by  Post  in  the 
case  of  Welch  v.  Poet,  99  El.  p.  471,  was  one  of 
the  scries  of  seven  bonds  now  in  controvers^r  in 
thissuit;butin  making  said  admission  plaint- 
iff disclaims  any  knowledge  of  which  one  it 
was,  or  any  connection  with  said  suit."  It  is 
rather  a  singular  proceeding  to  refer  this  court  to 
a  volume  of  reports  to  eke  out  the  record  on 
which  it  is  to  pass  Judgment  The  reported 
case  is  not  even  printed  in  the  record  before  us» 
and  we  do  not  feel  called  upon  to  give  it  a  very 
critical  examination  in  reference  to  the  point 
now  raised,  and  might  Tvell  refuse  to  consider  it 
at  alL  It  consists  merely  of  the  opinion  of  the 
court  already  referred  to  and  commented  on. 
The  nature  and  obi'ect  of  the  suit  and  the  prin- 
cipal proceedings  had  therein  have  already  been 
stated.  For  the  purpose  in  bond,  it  is  sufficient 
to  remark  that  the  bond  held  bv  Post  was  not 
matured,  and  will  not  mature  till  the  year  1881, 
and,  therefore,  a  decree  against  Post  has  no 
binding  effect  on  a  subsequent  holder  of  tlie 
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tend  fmrdiaring  the  Mine  before  matuii^  and 
without  nodoe.  To  have  made  the  decree  ef- 
fectual against  the  bond  itielf ,  Poet  should  hare 
beeu  required  to  produce  it  in  court  in  order 
Ihat  tt  might  have  been  canceled.  If  he  parted 
with  tiie  bond  pending  suit,  it  would  make  no 
^iffcreooe.  The  subject  of  notice  by  Ui  pen- 
4eM  in  relation  to  negotiable  securitiei  was 
considered  by  this  court  in  the  cases  of  War- 
rm  09.  ▼.  Hfiutn,  07  U.  8.  M  [24:9771,  and 
CofmM  (h.  ▼.  3nM.  Ill  U.  8.  966  [28:617]. 
and  needs  no  further  discussion.  The  general 
rule  announced  in  those  cases  is  that  the  pend- 
ency of  a  suit  relating  to  the  validity  of  negoti- 

[693]  able  paper  not  yet  due  is  not  constru^ve 
notice  to  subsequent  holders  thereof  before 
maturi^.  This  general  rule  cannot  be  changed 
by  state  laws  or  decisions  so  as  to  affect  the 
rights  of  persons  not  residing  and  not  being 
within  the  State,  anymore  than  publication  of 
suit  can  be  made  constructive  service  of  process 
upon  such  persons.  Rights  to  real  property 
tnd  personal  chattels  within  the  Jurisdiction  of 
the  court,  and  subject  to  its  power,  may  be  af- 
fected by  Hi  pendeni,  but  not  those  acquired 
by  the  transfer  of  negotiable  securities  or  by 
the  sale. of  articles  in  market  overt  in  the  usual 
course  of  trade.  See  Brooldyn  v.  ivw.  Oo.  99 
U.  S.  862  [25:416];  Empire  v.  DarUnaUm.  101 
U.  S.  87  [25:878];  Bona  v.  Bovoler,  107  U.  8. 
545  [27:480]. 

But  it  is  contended  by  the  plaintiff  in  error 
that  the  bonds  on  their  face  show  an  illegality 
as  to  the  place  of  payment  sufficient  to  put  a 
purchaser  upon  inqtury,  and,  therefore,  to  sub- 
ject him  to  notice  of  the  proceedings  by  which 
t  he  bond  held  by  Post  was  declared  void.  This 
argument  is  based  upon  the  fact  that  the  bonds 
are  payable,  not  at  the  office  of  the  treasurer  of 
the  Town  of  Enfield,  but  "  at  the  First  Ka^ 
tional  Bank  of  Shawneetown,  Illinois,"  the 
principsl  town  in  the  adjoining  oounly,  about 
\hirty  miles  distant,  ana  the  terminus  of  the 
railroad  passing  through  £nfield.  Aa  the  stat- 
nte  whi<m  gave  the  authority  to  issueihe  bonds 
is  silent  as  to  the  place  of  their  payment,  we 
are  at  a  loss  to  see  now  the  phice  named  therein 
ean  have  the  effect  supposed.  Counsel  admit 
in  argument  that  it  does  not  render  the  bonds 
void,  but  insist  that  theTown  had  no  power  to 
make  them  payable  at  any  other  place  than  the 
office  of  the  town  treasurer.  For  this  they 
cite  People^  «r  rel,  Peoria  and  Oquamka  R,  A 
€b.  V.  ChurUy  of  TauweU,  etc.  22  Dl.  147;  PMn 
V.  Reynolds,  81  IlL  529;  and  Sherlock  v.  yiOage 
if  Winnetka,  68  Dl.  680.  In  these  cases,  it  is 
true,  the  Supreme  Court  of  Illinois  held  that 
a  municipal  corporation  cannot  lawfully  make 
its  obligations  payable  at  any  other  place  than 
the  office  of  its  treasurer;  but  the  court  also 
held  that  the  making  of  them  payable  else- 

(6941  ^^^'^  ^^'^  ^^^  affect  ihefar  validity.  The  case 
*  last  cited  was  a  bill  by  taxpayers  to  enjoin  the 
collection  of  taxes  levied  to  pay  interest  on  cer- 
tain bonds  of  the  village,  the  validity  of  which 
was  questioned.  They  had  been  issued  to  pay 
fot  erecting  a  buildinff  for  educational  pur- 
poses, whicn  the  court  neld  the  village  had  no 
power  to  erect  The  question  of  the  place  of 
payment  of  the  bonds  only  came  up  inciden^ 
slly,  as  one  of  the  lurguments  of  counsel  used 
against  their  payment  On  this  point  the  court 
Mgra  :  '"ilia  ol^ection  that  the  bonds  are  ffle- 
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made  payable  at  a  bank  in  Chicago  does 
not  Invalidate  them,  an  was  held  in  Johnson  v. 
Siark  Cd,  24  ID.  76.  The  sgreement  to  pay  at 
that  place  is  void,  but  the  balaDce  of  the  cou- 
pons and  bonds  are  not  rendered  invalid  for 
that  reason.  In  paying  the  interest,  the  treas- 
urer should  not  obey  that  agreement  in  the 
bond,  but  pay  it  at  the  village  treasurjL  If  he 
were  to  deposit  the  money  in  the  hank  for  the 
purpose,  and  it  were  to  oreak,  or  the  money 
should  otherwise  be  lost,  he  and  bU  curettes 
wnu  Id  no  doubt  be  liable  for  the  loss  growl  ng  out 
of  his  illef^al  act  in  placinffthe  money  in  a  place 
unauthorized  by  law."  The  court  did  not  re- 
gard this  as  a  ground  for  enjoioing  the  collec- 
tion of  taxes;  but  enjoined  their  collection 
upon  other  grounds. 

Now,  gCvmg  to  these  cases  all  the  effect  due 
to  them,  we  do  not  see  how  the  fact  that  the 
bonds  and  coupons  of  the  town  of  hnfleld 
were  made  payable  at  Shawneetown  can  preju- 
dice a  bona  fide  holder  thereof,  or  charge  him 
with  notice  of  prior  proceedingx  against  other 
parties  who  once  held  them.  The  most  that 
can  be  said  is  that  a  person  purchasing  the 
bondn  may  be  bound  to  know  that  the  place 
named  for  payment  therein  is  not  binding  on 
the  county  an<t  that,  though  made  payable  else- 
where, their  legal  place  of  payment  is  at  the 
office  of  the  treasurer  of  £nfield.  The  ques- 
tion whether  a  municipal  corporation,  author- 
ized to  issue  bonds,  may  or  may  not  make  them 
payable  at  a  place  other  than  its  own  treasury 
(there  being  no  statutory  direction  on  the  sub- 
ject), is  one  of  general  jurisprudence,  in  refer- 
ence to  which  the  courts  of  Illinois  take  a  par- 
ticular view.  Other  courts  talie  a  different 
view.  There  Is  nothing  in  the  constitution  of 
the  municipal  bodies  of  that  State,  so  far  as 
this  particular  power  is  concerned,  different 
from  that  of  similar  bodies  In  other  States. 
When  the  bonds  of  an  Illinois  municipality  are 
offered  for  sale  in  the  market,  and  on  their  face 
are  made  payable  at  a  different  place  from  the 
treasury  of  such  municipality,  even  though  it 
be  conceded  that  a  purchaser  is  bound  to  know 
that,  by  the  Jurisprudence  of  Illinois,  the  bond 
Is  legally  payable  at  such  treasury,  that  is  all 
he  is  bound  to  know.  The  same  Jurisprudence 
informs  him  that  the  naminc  of  a  different 
place  for  payment  does  not  affect  their  valid- 
ity nor  the  obligation  of  the  municipality  to 
pay  them.  At  all  events,  we  are  of  opinion 
that  the  place  of  payment  named  in  the  bond, 
which  was  formerly  In  the  hands  of  Post,  did 
not  affect  the  present  holder  with  notice  of  the 
proceedings  in  which  Post  was  a  party.  Those 
proceedings  are  an  estoppel  against  Post,  even 
though,  in  our  Judgment,  the  decision  waa 
based  on  an  erroneous  view  of  ilie  law;  and 
they  would  be  an  estoppel  against  Jordan  if  be 
bad  notice  of  them  when  he  Ujok  the  bond. 
But  there  is  no  evidence  that  he  had  any  such 
notice,  and  we  think  that  the  fact  of  the  bond 
being  payable  at  a  place  where  the  Town  of 
EnfleM  had  no  authority  to  make  it  payable— 
a  fact  which  It  is  admitted  does  not  affect  its 
validity— was  not  sufficient  to  put  Jordan  on 
inquiry.  Though  made  payable  in  Shawnee- 
town, it  Is  legally  payable  at  Enfield,  and  is  as 
valid  and  binding  on  the  Town  as  if  it  were  in 
terms  made  payable  there. 

The  answer  to  the  fourth  question,  therefore, 
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If  that  one    of  the  honds  and  the  ooupona 

thereto  belon^^g,  are  not  void  fai  the  hands  of 

the  plaintiff  hj  reason  of  Post  having  litigated 

the  Dond  in  the  state  courts  of  Dlinois. 

The  judgment  €f  the  Circuit  Oowri  i$  affirmed, 

Tnieoopy.   Test:  _         _  ^ 

Jamfis  H.  MoKenney,  Clerk,  Sup.  Oourt,  U.  & 


[643]     ALBERT  BALDWIN,  Subrogated  for  Jobeph 
C.  Ebtbbb,  AppU, 

t. 
JOHN  W.  BLACK. 

IBee  8.  C  Beporter*s  ed.  648-8SD 

AgueeiraUon  of  m/ortgaged  prawrty  under  Code 
ef  Praetiee  qf  Louirianar^rdeoM  by  plaintiff 
and  delivery  to  and  ute  by  agent— poeeeeeion  of 
agent,  kntful— agent  net  liaNe  for  urn  or  earn- 
ingt. 

In  an  aotloo  under  the  Oode  of  Praotioe  of  Louisi- 
ana to  enf oroe  a  mortgaffe  on  a  tug,  held  under  a 
writ  of  aequeetratlon,  the  plaintUi  procured  the 
release  of  the  tug  and  dellyered  it  to  Els  agent  who, 
pending  the  prooeedlngs,  used  it  in  towing  for  hire. 
UDOo  ailbel  sutvequentlj  filed  against  the  agent,  it 

1.  That  the  posMSsion  of  the  agent  was  lawfuL 
t.  That  he  is  not  liable,  either  in  oontraot  or  tort, 

for  the  use  or  earnings  of  the  tug. 
8.  That,  if  the  suit  were  to  be  regarded  as  against 
the  agent's  prinolpal,  upon  the  faots  disolosed, 
nothing  is  due  the  libelant. 
[No.  71.] 
Argued  and  eubmitted  Dee.  $,3,1886,    Decided 
Jan,  10, 1887, 

APPEAL  from  the  Circuit  Court  of  theUnited 
States,for  the  Eastern  District  of  Louiai- 
ana.    Affirmed. 

The  history  and  facts  of  the  case  sufficiently 
appear  in  the  opinion  of  the  court 
Mr,  B.  H,  Marr,  for  Appellant 
Meeere,  B.  H.  Browne  and  Henry  (7.  MiUer, 
for  appellee. 

Mr,  Juetiee  Blatofalbrd  de&Tered  the  opin- 
ion of  the  court: 

This  is  a  suit  in  admiralty,  in  penonam, 
brought  in  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana,  by 
Joseph  C.  Eeyaer  against  John  W,  Black. 
The  substance  of  the  libel  is  that  Eeyser  was  the 
owner  of  the  steam  tug  C.  C.  Eeyaer;  that,  in 
October,  1877,  the  firm  of  Neafie  A  Levy,  hold- 
ing a  mortgage  on  the  tug,  brought  suit  in  a 
state  court  in  Louisiana,  against  Keyser,  and 
obtained  a  writ  of  sequestration  therein^  and 
caused  the  sheriff  to  seize  the  tug  and  hold  it, 
untQ,  on  the  application  of  NedSe  A  Levj,  it 
was  released  on  bond;  that  thereupon  Black 
took  possession  of  it,  though  he  haa  no  lawful 
right  to  do  so,  and  used  it  in  towing  tm  hire, 
on  the  Mississippi  River,  injuring  it  and  deteri- 
orating its  value;  that  the  value  of  the  use  and 
services  of  the  tog,  as  made  use  of  by  Black, 
"  for  his  own  behoof  and  benefit,"  U  $26,000; 
and  that  Black,  l^  taking  possession  of  and 
using  the  tog,  is  liable  to  Eeyser  for  that 
amount  "as  in  an  implied  contract"  Thelibel 
pnm  for  a  decree  that  Black  pay  it  to  Emer. 

"Aie  answer  sets  up  in  defense  the  facts  here- 
inafter redted  as  thoae  found  by  the  drcoit 
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cooit,  and  denies  that  there  is  any  contmct  or 
oblintion,  implied  or  otherwise,  on  the  part  of 
Black  to  Eevser. 

On  a  hearing,  the  district  court  pronounced 
for  the  libelant  and,  on  the  report  oi  a  commis- 
sioner, entered  a  decree  that  A.  S.  Baldwin  and 
J.  Levy  A  Co.,  "  subrogated  to  the  rights  of 
the  libelant  on  undivided  halves,"  recover  fron^ 
Black  $506.86.  Black  appealed  to  the  circuit 
court,  as  also  did  Baldwin  and  Levy  &  Co. 
The  circuit  court  made  a  finding  of  facts,  of 
which  only  the  following  are  material  in  the 
view  we  take  of  the  case: 

1.  In  October,  1877,  Neafie  ALevr,  of  Phila- 
delphia, were  creditors  of  Eeyaer,  the  libelant^ 
for  $18,164,  with  interest,  for  which  amount 
they  had  a  mortgage  upon  the  tug,  the  debt  be- 
ing for  the  price  in  the  tug  built  by  them  for 
Eeyser. 

2.  On  October  11, 1877.  they  began  suit  Uk 
the  Third  District  Court  for  the  VwMk  of  Or- 
leans to  collect  that  debt.  They  sequestered 
the  tug  in  accordance  with  the  law,  and  in  due 
course  recovered  judgment  against  Eeyser  for 
the  foil  amount  of  their  debt,  with  interest,  and 
issued  execution  against  him.  The  tug  wa» 
sold  under  the  execution  to  them,  the  judgment 
recognizing  their  mortgage,  for  $16,075,  the 
amount  was  credited  on  toeir  deli,  and  there 
remained  due  to  them  by  Eeyser,  on  the  judg- 
ment, after  giving  him  credit  for  all  that  wa» 
made  on  the  execution,  $8,887,  with  interest 

8.  Durinff  the  pendency  of  that  soit,  the  tag 
not  having  been  bonded  by  Eeyaer  during  the 
ten  days  aUowed  by  law  to  him  to  bond  her, 
Neafie  &  Levy  afteiwards  bonded  her  and  she 
was  discharged,  under  the  order  of  the  court, 
into  their  possession,  under  the  release  bond 
furnished  by  them  onder  and  in  accordance 
with  the  279th  and  280th  articles  of  the  Code 
of  Practice.  Black,  the  defendant,  waa  the 
surety  of  Neafie  A  Levy  in  the  release  bond^ 
and  was  their  agent  to  receive  and  hold  posses- 
sion of  the  tuf  and,  under  the  order  of  rdeass^ 
did  receive  and  hold  possession  of  her  for  them. 

4.  The  tog  was  held  under  the  release  bond  [646 
by  Neafie  A  Levy,  through  the  defendant,  a» 
their  a«nt,  from  October  25, 1877,  to  January 
10,  1878,  on  which  date  she  was  returned  to 
the  custody  of  the  sheriff.  She  was  held  by 
him  imder  the  writ  of  sequestrati<m  in  the  suit 
of  Neafie  A  Levy  against  Eeyser,  unlfl  May  6, 
1878,  when  she  was  sold  under  the  execution, 
issued  in  that  suit,  to  satisfy  the  Judgment 
therein. 

6.  From  October  25, 1877,  to  December  29, 
1877,the  tug  was  in  actual  use  In  the  business  of 
towing  vessels  by  Black,with  the  authority  and 
under  the  direction  of  Neafie  A  Levy,  to  whom 
he  accounted  for  aU  her  earnings;  and  he  acted 
throughout,  in  becoming  surety,  and  in  receiv- 
ing, holding  and  ustaig  the  tug,  aa  agent  for 
Neafie  A  lifj, 

6.  The  net  amount  of  «amings  ao  aooonnted 
for  and  paid  to  Neafie  A  Levy  by  Black,  over 
expenses  and  disbursements  inddent  to  the  em- 
ployment of  the  tug,  was  $2,688.88. 

7.  When  the  tug  was  seized  by  Neafie  A  Levy 
under  their  mortgwe,  she  was  incumbered 
with  lien  and  privile^  debts  to  the  amount 
of  $4,48ai7,  all  of  ^ich,  taUng  nteoedence 
of  thehr  mortnige,  were  paid  by  them  under 
sabrogatknis,  I^  as  well  as  express,  to  th» 
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liriits  of  the  creditors  holding  those  debts,  the 
debts  haying  been  created  by  Eleyser,  and  be- 
ing bis  debts,  discharged  by  them,  between  the 
date  of  the  seizure  of  the  tug  under  their  seques- 
tration and  the  day  of  the  sale  by  the  sheriff  to 
tbem. 

On  those  fkcts  the  court  found,  as  conclus- 
ions of  law: 

1.  That  Black  was  lawfully  in  possesiion  of 
tbe  tug  as  the  agent  of  Ncafie  &  Levy,  who 
were  lawfully  in  control  of  her  under  llie  order 
of  a  court  of  competent  jurisdiction. 

2.  That  there  was  no  liability  on  the  part  of 
Black  ex  contractu  or  ex  delicto,  to  account  to 
the  libelant  for  the  use  or  eaminf;8  of  the  tuff. 

A  decree  was  entered  dismissing  the  UwL, 
and  the  interest  of  Levy  &  Ck>.  having  been 
transferred  to  Baldwin,  the  latter  has  appealed 
to  this  court. 

The  Code  of  Practice  of  Louisiana  (art.  269) 
jnovides  for  a  mandate  of  the  oourt  caUed  a  Judi- 
cial sequestration/^  ordering  the  sheriff,  in  cer- 
tain cases,  to  take  into  his  possession  and  to  keep 
a  thing  of  which  another  person  has  the  posses- 
sion, until  after  the  decision  of  a  suit,  in  order 
that  it  be  delivered  to  him  who  shall  be  ad- 
judged entitled  to  have  the  property  or  posses- 
sion of  that  thing.*'  By  article  271,  "all  spe- 
cies of  property,  real  or  personal,"  mav  be  se- 
questered. By  article  275,  a  plaintiff  m  a  suit 
"  may  obtain  a  Sequestration  in  all  cases  where 
he  has  a  lien  or  privilege  on  property."  Arti- 
cle 279  provides  for  the  giving  by  the  defend- 
ant of  an  obligation,  with  surety  to  the  sheriff, 
to  set  aside  the  mandate  of  sequestnOion,  the 
obligation  to  be  in  an  amoimt  equal  to  the  value 
of  the  property  to  be  left  in  the  possession  of 
the  defendant;  and  also  enacts  that  whenever 
the  defendant  shall  not  execute  such  obligation 
within  ten  days  after  the  seizure  of  the  property 
by  the  sheriff,  it  shall  be  lawfi:Q  for  the  plaint- 
iff "  to  give  similar  bond  and  security  to  the 
sheriff  as  that  required  by  law  from  the  defend- 
ant, and  to  take  the  property  seqaestered  into 
his  possession.*' 

Articles  280  and  281  are  in  these  words: 
'  'Art.  280.  The  security  thus  given  by  the  do 
f  eDdant,when  the  property  sequestered  consists 
in  movables,  shall  be  responsible  that  he  shall 
not  send  away  the  same  out  of  the  jurisdiction 
of  the  court;  that  he  shall  not  make  an  improp- 
er use  of  them;  and  that  he  will  faithfully  pre- 
sent them,  after  definitive  judgment,  incase  he 
should  be  decreed  to  restore  the  same  to  the 
plaintiff.  Art.  281.  As  regards  knded  prop- 
erty, this  security  is  given  to  prevent  the  de- 
fendant, while  in  possession,  from  wasting  the 
property,  and  for  the  faithful  restitution  of  the 
irafts  that  he  may  have  received  since  the  de- 
mand, or  of  their  value  f  n  the  event  of  his  be- 
st in  the  suit." 
HThe  proceeding!  of  Neafie  A  Levy  to 
possession  of  the  tu^  were  strictly  in  ac- 
cordance with  these  provisions  of  law.  They 
being  lawfully  in  possession  and  control  of  the 
tug,  under  tbe  order  of  a  court  of  competent 
tarisdiction^  Black,  as  their  agent,  was  in  law- 
ful possession  of  her.  But  he  was  in  possess- 
ion only  as  such  agent,  and  no  cause  of  action 
a^insthim,  in  favor  of  Eevser,  could  arise, 
either  in  contract  or  in  tort,  in  respect  to  any 
Mndngs  of  tbe  tug  or  any  compensation  for  or 
119  U.& 


value  of  her  use.    Whaterer  claim  there  could 
be  could  be  only  against  Neafie  &  Levy.  traai 

(2.)  The  statute  seems  to  make  a  distinction  ■^'*''l 
between  movables  and  landed  property,  by  pre- 
scribing in  regard  to  the  former  that  no  "im- 
proper use"  shall  be  made  of  them  hy  the  party 
bonding  them,  thus  implying  that  a  proper  use 
may  be  made  of  them;  and  by  provioing  in  re- 

?;ard  to  landed  property  that  tne  value  of  its 
ruits  is  to  be  restored.  And  this  distinction  ia 
recognized  by  the  Supreme  Court  of  Louisiana^ 
for,  in  BegaaHe  v.  Piemas,  26  La.  Ann.  742, 
which  was  a  suit  against  the  sureties  on  a  re- 
lease bond  given  by  the  defendant  in  sequestra- 
tion, where  the  question  arose  whether,  in  a  suit 
on  the  bond,  the  sureties  were  "liable  for  the 
fruits  and  revenues  of  movable  property  se- 
questered and  released  on  bond,"  the  court, 
after  citing .  articles  279,  280  and  281,  said: 
"From  these  provisions  of  the  law  we  conclude 
that  the  surety  on  such  bond  is  responsible  only 
for  the  value  of  movables,  when  not  delivered 
according  to  the  stipulations  of  the  bond,  after 
judgment  in  favor  of  the  plaintiff.  It  is  only 
where  the  propertv  is  land  that  the  law  fixes 
the  responsibility  for  revenues."  Tliere  is  no 
good  reason  why  this  rule  should  not  equally 
apply  where  the  plaintiff  gives  what  the  statute 
desiniates  as  "similar  bond  and  security  to  the 
shenff  as  that  required  by  law  from  the  de- 
fendant," in  order  to  be  able,  "to  take  the  prop- 
erty sequestered  into  his  possession." 

(8.)  If  the  suit  were  to  be  regarded  as  one 
against  Neafle  &  Levy,  to  be  determined  on  an 
accounting  with  them,  it  clearly  appears  that 
nothing  is  due  to  the  libelant,  when  the  defi- 
ciency in  the  net  proceeds  of  the  sale  of  the 
tug  to  pay  the  mortgage  debt  and  the  other  lien 
and  pnviieged  debts  IS  taken  into  account.  Thia 
results  from  the  provisions  of  article  2207  et 
mq.,  of  the  Louisiana  Civil  Code,  in  regard  to 
compensation. 
Decree  a  firmed. 
True  copy.   Test: 

James  H.  MoKenoey,  Clerk,  Sup.  Court,  V.  8. 

Mr.  Justice  Bradlesr  dissentins: 
I  dissent  from  the  judgment  m  this  case. 
The  defendant.  Black,  is  treated  in  aU  respects 
as  if  he  had  lawful  possession  and  use  of  the 
steam  tuff  in  question;  whereas,  in  my  judg- 
ment, his  possession  and  use  were  entirely 
without  law  or  right.  He  could  have  no  better  [ 649  ] 
right  than  his  principals,  Neafie  &  Levy,  and 
they  had  no  right,  pending  the  suit,  but  that  of 
holding  the  tug  in  their  possession  as  a  pledge 
for  the  payment  of  their  debt.  They  nad  a 
mortgage  upon  it,  and  brought  a  suit  to  recover 
the  debt  due,  and,  under  article  275  of  the  Code 
of  Practice,  they  sued  out  a  sequestration  of 
the  tug.  The  defendant,  Keyser,  having  failed 
to  give  a  release  bond,  Neafie  A  Levy  gave  such 
a  bond  under  the  Act  of  1842,  and  the  tug  was 
delivered  by  the  sheriff  into  their  possession. 
This  did  not  give  them  any  right  to  use  it  A 
sequestraUon  is  in  the  nature  of  a  deposit,  and 
is  so  treated  in  the  old  law,  as  well  as  in  the 
Civil  Codes  of  France  and  Louisiana.  See 
Code  Nap.  Uv.HI,  Tit.  XI,  Du  D6p6t  et  du  8e- 

Siestre;  Louis.  Code,  1808,  Book  Ul,  Tit.  XI, 
f  Deposit  and  Sequestration;  Code  1826,  Book 
m.  Tit  XIII,  ditto;  (Euvres  de  Pothier,  Tom. 
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yi,  Da  Oontrat  de  Dfodt  One  of  the  tint 
rules  rdatliiff  to  a  deoosft  is  that  tbe  depositaiy 
cannot  use  tfie  thing  deposited.  Civ.  Gode,  art 
2940.  A  sequestration,  if  gratuitous,  is  subject 
to  all  the  rules  which  apply  to  a  deposit.  C. 
•O.  art.  8875.  tt  is  true  that  the  Code  of  Prac- 
tice declares  that  the  judicial  sequestration 
"does  not  mean  Judicial  deposit,  because  se- 
•questration  may  exist  together  with  the  right  of 
administration,  while  mere  deposit  does  not  ad- 
mit it."  Art  870.  But  this  right  of  adminis- 
tration is  no  more  than  the  right  (as  well  as  the 
•du^)  of  taking  due  care  of  the  thing,  as  apru- 
-dent  father  of  a  family  would  do,  to  prevent  it 
from  deterioration.  Some  things  would  dete- 
riorate without  use.  A  railroad  or  a  plantation 
would  CO  to  destruction.  But  these  cases,  and 
-some  others,  are  ezceptionaL  As  a  general 
thing,  movables  are  differentL  Without  the 
owner's  consent  they  cannot  lawfully  be  used 
for  lucrative  purposes  by  theperson  who  has 
the  mere  custody  of  them.  When  the  plainti£F 
obtains  possession,  they  become  in  his  nands  a 
pledge  for  tbe  payment  of  his  debt.  His  lien 
or  mortgage  is  converted  into  a  pledge;  and  a 
pledge  does  not  rive  the  TJMgee  the  right  to 
vise  the  thing  pledged.  The  exceptions  are 
stated  by  Z^rtfHolt  in  Ooogtv,  Bernard,  2  Ld. 
Ra3rm.  009,  916,  917,  and  sunmiarized  in  Ad- 
dison on  Contracts,  %  1090,  where  it  is  said: 
"If  the  pawn  be  something  that  will  be  the 
worse  for  wear,  as  clothes,  Uie  pawnee  can  not 
[650]  use  it;  but  if  it  will  not  be  the  worse  for  wear, 
as  Jewels,  the  pawnee  may  use  them;  but  then 
it  must  be  at  his  peril;  for,  if  he  is  robbed  in 
wearing  them,  he  is  answerable.  Also,  if  the 
pawn  be  of  such  a  nature  that  the  keeping  is  a 
charge  to  the  pawnee,  as  if.it  be  a  cow  or  horse, 
the  pawnee  may  milk  the  cow,  or  ride  the  horse; 
and  this  is  in  recompense  of  the  keepinp:." 
The  rule  is  derived  from  the  civil  law .  The  In- 
stitute  says:  "Theft  is  committed  not  only  when 
one  man  removes  the  property  of  another  to 
appropriate  it  to  himself,  but  also  generally, 
where  one  man  uses  the  property  of  another 
against  the  will  of  the  proprietor;  thus  if  a 
creditor  uses  a  pledge,  or  a  d-^positaiy  the  de- 
pcisit  left  with  him,  etc  "  Lib.  IV,  TO.  I,  §  VI. 
Mackcldey  says  of  the  pledgee.:  "He  is  liable  for 
every  wrong;  he  dare  not  isc  tlie  pledge  with- 
out special  permission,  othenvise  he  Is  liable 
for  casual  damages  r^^ultluf:  to  it**  Roman 
Law,  Book  n,  1,  4. 

The  right  of  administra'JOQ  referred  to  in 
article  270  of  the  Code  of  Pri%cticeis  vested  in 
the  sheriff  who  takes  porsejsion  under  the 
mandate  of  sequestration;  !>uc  he  cannot  use 
sequestered  movables  except  to  prevent  their 
deterioration.  SeeWtikot^Jd  V,  WitkauM,  16 
Iia.  Ann.  282;  Otoeniv.Davii,lt  La.  Ann.  22, 26: 
Parish  y.  Hozey,  17  L*.  67d;  A9art  y.  King,  14 
]ja.  68.  And  if  he  delivei  them  to  the  plaint- 
iff, upon  receiving  the  bond  prescribed  by  the 
Act  of  1842,  the  latter  ob^^ilns  no  greater  right 
If  the  defendant  bonds  tLeta,  as  he  may  do,  he 
may  use  them,  becau«ie  th4y  are  his  own  prop- 
erty; but  even  he  can  maks  mo  improper  use  of 
them,  so  as  to  destroy  their  value  to  answer 
the  Judgment  that  may  I  e  rendered  against 
him.  Article  280  expreaJ}  pi^ovldes  that  "The 
security  given  by  the  defendi»nt,  when  the 
proper^  consists  in  movable,  si-aiA  be  respon- 
dUe  that  be  shsU  not  amA  away  tLa  same  out 
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of  the  Jurisdicdcm  of  the  oonrt;  that  he  shall  not 
make  an  improper  use  of  them;  and  that  ha 
will  faithfully  present  them  after  definitive  Judg- 
ment, in  case  he  should  be  decreed  to  restors 
the  same  to  the  plaintiff."  This  is  entirely 
different  from  what  is  said  in  regard  to  the 
plaintiff  when  he  bonds  the  goods.  The  only- 
right  given  hhn  is  "  To  Uke  the  property 
sequestered  into  his  possession."  Code  Pr. 
270;  Act.  1848.  Possession  isall  that  the  plaint- 
iff  aoquh«s  pending  suit.  And  the  reason  is 
very  apparent;  the  movables  do  not  belonjg  ta 
him;  he  only  holds  them  as  a  pledge,  andthe 
property  in  them  remains  in  the  defendant  until 
they  are  sold  under  execution  upon  the  Judg- 
ment. 

There  can  be  no  question  that  a  steam  tog 
Is  such  a  movable  as  may  besafely  kept  without 
use,  or  that  a  pledge  of  it  confers  no  right  of 
use  without  a  special  agreement  with  the  owner. 

If  this  is  a  correct  view  of  the  law,  neither 
Neafle  A  Levy,  nor  their  agent  or  lessee.  Black, 
acquired  any  right  to  use  the  steam  tug,  but 
were  guilty  of  a  tort  in  using  it  without  Emj* 
ser's  consent  They  became  liable  to  him.  not 
only  for  all  benefit  and  advantage  they  derived 
from  its  use,  but  for  all  deterioration  and  wear 
and  tear  occurrinff  by  such  use.  They  are  to 
be  treated  as  tort  leasors,  and  not  as  lessees  un-> 
der  Eeyser. 

Now.  It  appears  from  the  findings  that  Black 
realized  over  $14,000  from  the  use  of  the  tu|r, 
either  from  her  actual  earnings  in  towing,  or 
by  virtue  of  the  position  she  occupied,  in  his 
name,  in  the  squadron  of  the  Towmg  Associa- 
tion; whilst  his  actual  expenses,  induding  in* 
surance,  coal,  commissions,  and everythinghtf 
could  count  up,  amounted  only  to  84,429.  Yet 
Eeyser  received  credit  from  these  disinterested 
users  of  his  property  for  only  $2,600.  It 
seems  to  me  that  this  one-sided  settlement, 
made  b^  the  tort  feasors  themselves,  ought  not 
to  receive  the  sanction  of  a  court  of  Justice. 
The  phdntiff  sues  as  upon  an  implied  contract, 
it  is  true;  but  that  does  not  prevent  his  recover- 
ing aU  that,  in  equity  and  Justice,  he  ought  to 
recover.  I  think  that  the  Judgment  should  bo 
reversed,  and  a  new  trial  directed. 

True  oopy.   Teat 

Jamas  H.  MoKeoney,  derk.  Sap.  Oourt,  n.SL 


FELIX   A.  BORER,  Admr.  of  Johh  Goii.   [S8T 

DON,  Deceased,  bt  al.,  AppU,, 

e. 

GEORGE   M.  OHAPMAK,  Exr.  of  Eunice 

Ohapman,  Deceased. 

(Sees.  C  Beporter*s  ed.  68r-eOB.« 

AcRniniatraium  in  State  cQy&r  than  thai  efthm' 
icU,  anomary—bia  bjf  Judgment  creditar  t9 
marehal  auete  cf  estat&-^creditoT  in  another 
State,  not  bound  to  make  himeetf  a  party  to 
eueh  adminiitration,  but  may  reach  aeeete  in 
forum  of  primary  adnUnmraHon^ormer 
action  at  kno— equity  jwriedietion  of  federal 
eourti-^judgment  nunc  pro  tunc  may  be 
entered,  whon-^ioith  rtferonee  to  Statute  of 
LimitaOontj  gieen  ^eet  ae  of  actual  date  tf 
entry. 

On  Januaiy  i»  1B64,  the  appellee  recovered  Judg- 
ment in  a  liew  York  oourt  agalnat  John  Gordon 
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tnd  others.  In  IMT  Gordon  died  f^tate  In  Mlnoe- 
•ota,  where  he  and  hto  legatees  resided.  The  will 
wBsnroTed  In  Minnesota,  hut  the  estate  was  ad- 
miniksKed  in  GaUf  omia  where  most  of  the  proper- 
Cj  of  Gordon  was  situated.  The  appellee  did  not 
make  himself  a  party  to  thoprooeedfnfsinthe  pro- 
bate court  in  California,  but  brought  suit  on  his 
iudirment  In  the  court  below  asiunst  Snow  and 
Oark,  the  ezecntors  named  in  the  will.  Service 
was  bad  upon  Snow  asnlnst  whom  a  personal  judg- 
ment was  rendered.  TWs  Judirment  was  reversed 
by  tills  court,  on  the  arround  that  it  should  have 
been  rendered  against  the  defendant  de  bonU  ttt<a- 
toii*.  The  court  below  then  entered  Judgment 
nunc  pro  tunc  against  Snow,  as  executor  upon  its 
fonner  decision  and  ilndinga.  Upon  a  bill  subse- 
nusDtty  filed  in  the  court  below  against  the  appel- 
lantfl  to  marshal  the  assets  of  the  estate  of  said 
^rdon,  it  is  held: 

1.  That  the  judgment  in  the  action  at  law  is  oon- 
duaive  that  Snow  is  chaigeable  as  executor  of 
Gordon^  will. 

t  That  said  Judgment  was  properly  entered  nunc 
Dfo  tunc  against  raow  as  executor,  although  he  was 
dead  at  the  time  of  its  entzy:  the.failure  to  enter  it 
at  the  proper  time  b^ng  due  to  an  enor  of  the 
court 

S.  That  the  entry  of  said  judgment  was  a  valid 
exercise  of  the  power  and  dttoretton  of  the  court. 

i.  That  the  administration  of  Gordon's  estate  in 
Oaljf orhia  was  merely  anoiUaiy,  the  primary  ad- 
ministration being  that  of  his  domicQ;  that  the  as- 
seiB  distarfbuted  m  Oallfomia  remained  assets  In 
Minnesota  for  the  payment  of  any  unpaid  creditor 
cbooeing  that  forum:  that  such  assets  were  im- 
preesed  with  a  trust  in  flavor  of  any  such  creditor, 
that  it  Is  upon  the  ground  of  such  a  trust  that  iuris- 
dicUon  In  equity  rests;  and  that  this  Jurisdiction  in 
tlic  federal  courts  is  independent  of  that  conferred 
upon  state  courts,  and  not  subject  to  interference 
by  stHte  legislation. 

k  That  a  Judgment  nunc  pro  tunc  may  have  effect 
from  different  dates  for  different  purposes;  that 
the  bill  fai  this  case  is  not  barred  by  &ie  Statute  of 
Limitations  of  Minnesota,  said  Judgment  being 
«1ven  effect  from  the  actual  date  of  entry  for  this 
purpose:  and  that  it  is  unnecessary  to  decide  wheth- 
er aaid  statute  applies  to  a  bill  filed  in  the  court  be- 
low by  a  dtiaen  of  another  State. 

[No.  91.] 
Argued  Dee.  IS,  U,  1386,  Decided  Jan.  10, 18S7, 

A  PPEAL  from  the  dnmit  Court  of  the  United 
xL  States  for  the  District  of  Minnesota.  4/- 
firmed. 

The  history  and  facta  of  the  case  appear  in 
the  opinion  of  the  conit. 

Mr.  W.  P.  Cloia|fh,  for  appellants: 

Therelief  prayed  by  the  bill,  and  awarded 
bf  the  court,  was  barred  by  the  proceedings 
and  decrees  of  the  Probate  Court  for  the  Ci^ 
and  County  of  San  Francisco. 
xBe  OarraudPe  BttaU,  86  Cal.  fmiBeynokUr. 
Brumoffim,  54  CaL  254;  Be  Hudaon'e  EeUUe, 
«3  Cal.  464 

When  these  lecades  were  remoyed  from  the 
State  of  California,  and  brought  into  the  State 
ofMinnesota,  they  were  there  neld  by  the  same 
title,  and  witii  the  same  absolute  ownership,  by 
which  they  liad  previously  been  held  within 
the  State  of  California. 

After  haying  established  his  claim  aocord- 
iog  to  law.  Chapman  was  limited  to  the  period 
of  one  year  in  which  to  fustitute  suit  against 
Gordon's  legatees,  under  the  Statutes  of  Min- 
nesota. 

While  the  form  of  the  Judgment  of  July  10, 
1871.  was  such  that  it  erroneously  gave  a  rem- 
«dr  against  Snow  personally,  it  was  also  one 
which  afforded  a  collateral  remedy  against  the 
sttets  of  the  estate,  by  proceeding  under  the 
pmvisions  of  the  statute  upon  which  the  pres- 
ent bill  is  based. 
Mr.  Charles  W.  Homor*  for  appellee: 
The  complainant  was  not  bound  in  law  to 
tltU^S.  U.S.,  Book  80. 


go  to  the  andllaiy  administration  In  California 
of  the  estate  of  John  Qordon  to  get  payment  of 
his  judgment. 

Story,  £q.  g  6S8;  Story,  Conflict  of  Laws» 
§§  512,  510;  Maekey  y.  Oxw,  69  U.  S.  18  How. 
100  (15:  200). 

Until  the  debts  of  John  Gordon  were  paid 
the  assets  of  his  succession  could  neyer  become 
in  law  free  from  the  lien  of  his  creditors. 

Wheeler  y.  Wheeler,  0  Cow.  84;  1  Atk.  496. 

The  only  qualification  to  the  doctrine  of 
nt^n^  pro  turie  in  judicial  proceeding  is  that  the 
the  thing  ought  to  bo  done;  that  it  be  done  by 
leaye  or  order  of  the  court,  perhaps  in  the  pres> 
enoe  of  the  parties  interested;  and  that  it  be 
done  to  answer  the  purposes  of  justice,  and  not 
to  do  injustice. 

State  y.  Alverex,  7  La.  Ann.  284;  FMrnan^ 
gen  y.  Boberteon,  54  B.  C.  L.  070;  Matfteeon  y. 
Grant,  48  U.  S.  2  How.  282  (11:  268);  Ine.  Oo. 
y.  Bom,  05  U.  S.  117  (24: 805);  MitcluU  y.  (hMir^ 
man,  108  U.  S.  62  (26:  860);  Ex  parte  Morgan, 
114  U.  S.  174  (20:  185). 

The  proceedings  in  the  Probate  Court  of  Cal- 
ifornia are  biniUnz  upon  Snow,  but  not  upon 
Chapman,  for  thelatter  had  no  notice  and  was 
no  party  to  them. 

^  y.  N^vneuxyrthy,  00  U.  S.  28  WaU.  128 
(28: 116). 

Mr.  Juetiee  Matthe«ys  deUyered  the  opin- 
ion of  the  court: 

This  is  a  bill  in  equity  filed  on  the  20th  of 
August,  1870,  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Minnesota,  by  Qeorge 
M.  Chapman,  a  citizen  of  the  State  of  New 
Jersey,  executor  of  the  last  will  and  testament 
of  Eunice  Chapman,  deceased,  against  Felix  A. 
Borer,  administrator  with  the  will  annexed  of 
the  estate  of  John  €k>rdon,  deceased,  Edson  R. 
Smith,  executor  of  the  last  will  and  testament 
of  (George  D.  Snow,  deceased,  Elizabeth  Hewitt 
and  Thomas  P.  Hewitt,  her  husband,  Harriet 
Cecilia  Snow,  Sarah  Ann  Powell,  and  Qeorgi- 
ana  Smith;  the  defendants  being  all  citizens  of 
the  State  of  Mhmesota.  The  object  and  prayer 
of  the  bill  were  to  marshal  the  assets  of  the  es- 
tate of  John  Ck>rdon,  deceased,  alleged  to  have 
been  receiyed  by  the  defendanto  either  as  his 
representatiyes  or  legatees,  for  the  purpose  of 
applying  them  to  the  payment  of  a  judgment 
recoyerra  by  the  complainant  acains:  Ge(»we 
D.  Snow,  as  executor  of  John  &ordon.  Toe 
case  was  heard  upon  the  pleadines  and  proofs, 
and  a  decree  rendered  in  iayor  oTthe  comphiin* 
anl  below,  to  reyerse  which  the  defendanU 
prosecute  the  present  appeal. 

The  facts  in  the  case  on  which  the  decree  is 
predicated  are  as  follows:  On  January  4, 1864, 
George  M.  Chapman,  executor  of  Eunice 
Chapman,  recovered  iudgment  in  the  Supreme 
Court  of  the  State  of  New  York  a|;ainst  John 
Gordon  and  two  others  in  a  dvil  action  founded 
on  contract  for  the  sum  of  (4,750. 80,  damages 
and  costs.  On  May  14,  1867,  Gordon,  then  a 
citizen  of  Minnesota,  haying  his  domicil  in  the 
County  of  Le  Sueur  in  that  State,  made  and 
published  his  last  will,  and  within  a  few  days 
thereafter  died  in  that  county.  On  July  1, 
1867,  his  will  was  duly  presented  to  the  probate 
court  of  that  county  for  proof  and  allowance, 
by  George  D.  Snow,  and  was  duly  admitted  to 
probate  and  record;  and  letters  testamentary  in 
84  fits 
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the  usual  form  were  made  out  and  recorded, 
directed  to  Snow  and  Clark,  his  executors.  By 
that  will  Qordon  made  numerous  bequests  and 
devises,  among  which  was  one  of  $80,000  in 
money  to  Harriet  Cecilia  Snow,  wife  of  Gteorge 
D.  Snow;  another  of  $6,000  in  money  to  Sarah 
Ann  Kniffen,  now  Sarah  Ann  Powell;  another 
of  a  like  amount  to  Georgiana  Kniffen,  now 
[591]  Georgiana  Smith;  three  small  tracts  of  land  in 
Le  Sueur  County,  Minnesota,  with  certain  per- 
sonal property  tnen  situated  thereon,  to  Mar- 
garet Elizabeth  Hewitt  and,  in  addition  there- 
to, the  sum  of  $2,000  to  Margaret  Elizabeth 
Hewitt  and  her  heirs;  and  the  residue  of  the 
estate,  after  the  payment  of  debts,  funeral  ex- 
penses, costs  of  administration,  and  legacies,  to 
George  D.  Snow.  The  legatees  resided  in  Le 
Sueur  County,  Minnesota.  Gordon  had  pre- 
viously lived  in  San  Francisco, California,  where 
nearly  the  whole  of  the  estate  was  situated. 
The  executors  named  in  the  will  were  George 
D.  Snow  and  Pomeroy  D.  Clark,  the  latter  a 
resident  of  San  Francisco.  Id  the  bequests  to 
the  Misses  Kniffen,  and  the  cash  portion  of  that 
to  Mrs.  Hewitt  and  her  heirs,  it  was  provided 
that  the  money  should  be  paid  into  the  hands 
of  George  D.  Snow,  to  be  hdd  and  managed 
by  him  as  tlieir  trustee  for  certain  designated 
periods.  It  does  not  appear  from  the  records 
of  the  Probate  Court  of  Le  Sueur  County  that 
either  Clark  or  Snow  ever  accepted  letters  tes- 
tamentary, or  took  the  oath,  or  gave  the  bond 
required  from  executors  by  the  Statutes  of 
Minnesota,  or  ever  filed  in  that  court  any  in- 
ventory of  Gordon's  estate,  or  ever  did  any 
other  act  in  respect  to  the  estate  under  sucn 
letters. 

After  proof  of  the  will  in  Le  Sueur  County, 
Minnesota,  a  properly  authenticated  copy  of 
the  same,  together  with  the  proof  and  allow- 
ance thereof,  was  forwarded  to  Clark  in  San 
Francisco,  who  took  such  proceedings  thereon 
in  the  Probate  Court  of  San  Francisco  that  the 
will  was  there  admitted  to  record,  and  letters 
testamentary  thereon  issued  to  Cl£^k  solely  on 
August  6,  1867.  Snow  never  in  any  manner 
appeared  in  the  California  proceedings,  except 
to  receive  and  receipt  for  his  legacy.  Clark, 
as  executor  in  California,  took  the  usual  and 
necessary  proceedings  under  the  laws  of  that 
State  for  the  collection  and  distribution  of  the 
estate.  An  inventory  and  appraisement  of  the 
property  were  filed,  and  notice  ffiven  by  publi- 
cation to  creditors  to  present  ihdr  claims  to  the 
executor  for  payment.  On  November  6, 1868, 
Clark  presented  to  the  probate  court  his  final 
accounts  as  executor,  with  his  petition  for  their 
aUowance,  the  hearing  of  whidi  was  set  for 
November  17,  1868,  and  public  notice  given 
thereof  in  accordance  with  the  local  Uw.  On 
December  10,  1868,  the  probate  court  made  its 
order  allowing  and  confirming  the  aooounts,  on 
which  date  Chirk  filed  a  further  petition  in 
the  probate  court,  praying  for  a  decree  of  dis- 
tribution and  a  final  order  discharging  him 
from  the  office  and  trust  of  executor  of  Gordon's 
will.  The  court  thereon  made  an  order  caflJUing 
on  all  persons  interested  in  the  estate  of  John 
Gordon  to  appear  before  the  court  on  January 
11, 1869,  to  show  cause  why  an  order  should 
not  be  made  distributing  the  residue  of  the 
estate  to  George  D.  Snow,  the  residuary  legatee. 
In  pursuance  thereof,  and  on  the  date  fixied  lor 


the  hearing,  the  court  made  its  final  decree  of 
distributioiL  in  which,  among  other  things,  it 
was  ordered,  adjudged  and  decreed  that  aS  tha 
acts  and  proceedings  of  the  said  executor,  as 
reported  to  that  court  and  appearing  upon  tho 
records  thereof,  should  be  and  thereby  were  [692] 
approved  and  confirmed,  and  that  the  residue 
of  the  estate  should  be  and  was  thereby  assigned 
to  the  said  George  D.  Snow.  On  January  la, 
1869,  the  court  made  its  further  and  final  order 
in  the  proceedings,  dischar^ng  Clark  from  the 
executorship,  the  will  havmg  been  fully  and 
completely  executed  to  the  satisfaction  of  the 
court.  Clark's  accounts,  filed  with  the  probate 
court,  show  the  payment  of  all  Uie  money  leg- 
acies hereinbefore  mentioned,  to  the  respective 
legatees  prior  to  August  1,  1868.  The  residue 
decreed  to  George  D.  Snow,  as  residuary  leg- 
atee, had  been  turned  over  to  him  by  Cla& 
prior  to  January  12,  1869.  The  indeDtedness 
from  Gordon  and  his  associates  to  Chapman, 
arising  upon  the  judgment  in  New  York,  has 
never  been  paid,  and  no  claim  based  thereon 
was  ever  presented  to  Clark  or  to  the  probi^ 
judge  for  the  City  and  County  of  San  Francisco. 
A  transcript  of  tne  judgment  was  procured  1:^ 
Chapman  and  forwarded  to  Snow  m  Mhmesota 
about  October  28, 1867,  and,  <ifter  some  corre- 
spondence between  them  in  respect  to  its  allow- 
ance and  payment,  an  action  at  law  was  brought 
thereon  m  the  Circuit  Court  of  the  United 
States  for  the  District  of  Minnesota  by  Chap- 
man, as  executor,  against  George  D.  Snow  and 
P.  D.  Clark,  described  as  the  executors  of  the 
last  will  and  testament  of  John  Gordon,  de- 
ceased. In  that  action  process  was  served  upon 
Snow,  but  Clark  was  not  found.  Snow  ap- 
pear^ and  defended,  denying  in  his  answer 
thai  he  was  or  ever  had  been  the  executor  of 
Gordon's  will,  and  pleading  that  Clark,  as  exec- 
utor in  California,  had  f uUy  administered  the 
assets  which  had  come  to  his  hands,  and  had 
been  discharged  by  the  probate  court  of  that 
State  Uxfm  his  said  office.  At  the  June  T^rm^ 
1871,  or  the  circuit  court  the  issues  were  lound 
in  favor  of  the  plaintiff  and  against  Snow,  and 
judgment  rendered  thereon  for  the  sum  of 
$7,264  J35  and  costs.  In  that  action,  although 
brought  against  Snow  and  Clark  as  executors 
in  their  official  capacity,  judgment  was  finally 
rendered  against  Snow  personally,  and  execu- 
tion awarded  de  honU  propriis.  A  writ  of  error 
from  the  Supreme  Court  of  the  United  States 
to  reverse  that  judgment  was  sued  out,  pend- 
faig  which,  in  the  year  1878,  Snow  died  testate,  [S9; 
eaving  Edson  R.  Smith  as  the  executor  of  his 
will,  who  was  tliereupon  substituted  as  plaintiff 
in  error.in  this  c^urt.  At  the  October  Term, 
1876,  a  decision  was  rendered  in  this  court, 
reversing  the  judgment  of  the  circuit  court  on 
the  ground  that  it  was  erroneous  in  form,  inas 
much  as  the  action  was  debt  .on  judgment  re- 
oovered  against  the  deceased  testator  of  the 
defendant,  and  nothing  was  alleged  in  the  dec- 
laration to  show  that  the  defendant  had  become 
personally  liable  for  the  judgment  debt.  Smithy 
Eaar,  v.  Oltapman^  Bxt,  98  U.  8.  41  [28:795] 
The  cause  was  therefore  remanded  to  the  cir- 
cuit court,  with  instructions  to  take  further 
proceedings  therdn  in  conformity  with  the 
opinion.  The  mandate  of  this  court  having 
been  filed  on  June  7, 1877,  in  the  circuit  court, 
the  cause  came  on  to  be  heard  at  the  December 
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Term,  1878,  upon  an  order  thereteCore  granted 
the  plaintiff,  George  M.  Ghapinan,  executor, 
etc. ,  on  hie  petition,  directed  to  £d8on  R  Smith, 
•8  executor  of  Snow's  will,  and  Felix  A.  Borer, 
who  had  been  appointed  administrator  de  honU 
%on  with  will  annexed  of  John  Gordon,  de- 
ceased, to  ahow  cause  why  tiie  said  Borer,  ad- 
ministrator aforesaid,  should  not  be  substituted 
as  such  administrator  in  the  place  of  George  D. 
Snow,  deceased,  as  defendant  in  said  cause; 
and  why  ludtfment  should  not  be  entered  in 
fsTor  of  the  maintifl  upon  the  previous  findings 
of  the  court  in  the  premises;  and  said  Felix  A. 
Borer,  administrator  as  aforesaid,  having  ob- 
jected to  said  substitution,  it  was  ordered  by  the 
court  that  he  should  not  be  required  against  his 
objection  to  be  substituted  as  defendant  as 
aforesaid,  and  the  motion  of  the  plaintiff  for 
sach  substitution  was  for  that  reason  denied. 
The  Judgment  of  the  circuit  court  then  proceeds 
as  follows:  '^And  it  is  further  ordered,  consid- 
ered and  adjudged  that  judnnent  shall  be,  and 
the  same  is  hereby,  enterea  in  favor  of  said 
plaintiff,  George  M.  Chapman,  executor  of  the 
last  will  and  testament  of  Eunice  Chapman, 
deceased,  nunc  pro  tunc,  lipon  the  said  decis- 
ion and  findings  of  the  court  as  of  the  10th  day 
of  July,  A.  D.  1871,  against  the  said  George  D. 
Snow  m  his  capacity  as  executor  of  the  last  wiU 
and  testament  of  John  Gordon,  deceased,  for 
tiie  simi  of  $7,264.26,  and  costs,  taxed  at  $G2.76, 
to  be  paid  and  enforced  out  of  the  effects  of  the 
(5941  testator,  John  Gordon,  deceased,  with  interest 
on  said  sum  of  $7,264.26  from  said  10th  day  of 
July,  1871,  and  that  said  judgment  be  also  cer- 
tified by  this  court  to  the  Probate  Court  of  the 
County  of  Le  Sueur,  Minnesota,  as  a  claim 
duly  allowed  and  adjudged  against  the  said 
estate  of  John  Gordon,  deceased." 

Felix  A.  Borer  had  been  appointed  adminis- 
trator de  bonii  non,  with  the  wfll  annexed,  of 
John  Gordon,  by  the  Probate  Court  of  Le  Sueur 
County,  on  July  7,  1874,  upon  the  petition  of 
'Jhapman  setting  forth  the  recoveiy  of  his  judg^ 
mcnt  in  the  Circuit  Court  of  the  United  States, 
the  pendency  of  the  writ  of  error  from  the  su- 
preme court,  and  the  fact  that  Clark  hod  never 
qualified  in  the  Minnesota  proceedings,  and 
that  Snow  in  his  lifetime  had  denied  the  acccpt- 
aifoe  of  the  executorship  of  Gordon's  will. 
Bprer  has  ever  since  remained  administrator  by 
virtue  of  said  appointment. 

U^n  these  facts  the  cause  came  on  for  final 
bearing  in  the  circuit  court,  where  ad^ree  was 
rendered  in  favor  of  the  complainant,  the  court 
being  of  the  opinion: 

"1.  That  George  D.  Snow,  appointed  exec- 
ntor  by  the  will  of  John  Goraon,  deceased, 
accepted  the  trust  and  had  the  will  proved  in 
Le  Sueur  County,  Minnesota. 

"2.  That  this  court  has  jurisdiction  to  grant 
the  relief  asked  for  by  complainant's  bill,  for 
the  reason  that  a  court  of  equity  can  decree  that 
a  legatee  under  a  will,  after  distribution,  holds 
property  in  trust  when  valid  debts  of  the  deced- 
ent remain  unpaid,  and  follow  the  property  or 
its  proceeds  in  the  legatee's  hands. 

''3.  Thattheestatefof  George  D.  Snow  is  lia- 
ble for  the  debt  set  up  in  the  complaint;  and  if 
the  estate  of  Snow  is  not  sufficient  to  respond 
to  the  full  amount,  the  deficiencnr  can  be  sup- 
plied out  of  the  estate  of  the  residuary  legatee, 
mxm.  Snow. 

11»  U.  & 


"4.  That  the  compUihianfs  debt  is  not  barred 
by  the  Statute  of  Limitations." 

It  was  found  by  the  decree  that  no  assets 
of  the  estate  of  John  Gordon  had  come  into  tiie 
hands  of  Felix  A.  Borer,  as  administrator;  that 
on  the  12th  day  of  January,  1869,  George  D. 
Snow,  after  j^yment  of  all  debts,  funeral  ex-  [5951 
pensea,  legacies,  and  all  claims  owing  or  pay-  ^ 
able  by  the  estate  of  John  Gordon,  except  the 
claim  or  debt  owinff  to  Chapman,  received  un- 
der the  will  of  Goraon  property  belonging  to 
said  Gordon  of  the  value  of  $10,777;  uiat  by 
the  wiU  of  George  D.  Snow,  his  wife,  Harriet  Ce- 
cQia  Snow,  was  made  his  residuary  legatee;  and 
that  the  estate  of  Snow  is  solvent,  and  sufficient 
to  pay  all  his  debts  and  to  fulfill  all  the  provisions 
of  the  will,  with  an  excess  of  assets  therein  of 
not  less  than  $100,000  in  value,  including  over 
$20,000  in  cash,  for  said  Harriet  Cecilia  Snow 
as  such  residuary  legatee;  and  that  she  has,  as 
such  residuary  legatee,  received  from  Edson  ft. 
Smith,  as  executor  of  the  will  of  George  D. 
Snow,  an  amount  more  than  sufficient  to  pay 
the  claims  of  the  pUuntiff,  with  interest  and 
costs.  That  upon  the  death  of  George  D.  Snow, 
Edson  R.  Smith,  as  the  executor  of  his  will, 
collected  and  received  the  sum  of  $2,824.82, 
being  the  proceeds  of  a  claim  or  debt  owing  to 
the  Kiid  John  Gordon  at  the  time  of  his  death, 
and  a  part  of  the  estate  of  the  said  John  Gor- 
don. It  also  appears  tliat  there  are  no  out- 
standing and  unpaid  claims  against  the  estate  of 
Gordon,  except  that  due  on  the  judgment  in 
favor  of  the  complainant  below. 

The  errors  assigned  by  the  appellants  are  as 
follows: 

1.  The  circuit  court  erred  in  holding  that  the 
said  George  D.  Snow  had  ever  in  any  manner 
become  executor  of  Gordon's  will  or  chargeable 
as  such. 

2.  The  court  erred  in  holding  that  the  judg- 
ment in  the  suit  at  law  of  Chapman  against 
Snow,  entered  on  December  18, 1878,  nuncpr9 
tunCy  as  of  July  10,  1871,  was  of  any  force  or 
effect  whatever,  as  against  the  estate  of  said 
John  Gordon,  or  that  of  the  said  George  D. 
Snow. 

8.  The  court  erred  in  holding  that  the  relief 
prayed  in  the  bill  had  not  been  barred  by  the 
proceedings  and  decrees  of  the  Probate  Court 
for  the  City  and  County  of  San  Francisco,  in 
the  State  of  California. 

4.  The  court  erred  in  holdine  that  the  relief 
pravcd  l^  the  bill  had  not  been  barred  by  laches 
and  the  lapse  of  time,  and  the  several  Statutes 
of  Limitations  set  up  and  referred  to  in  the 
answers  of  the  defendants  to  the  bill  of  com- 
plaint 

6.  The  court  erred  in  holding  and  adiudgins 
that  the  estate  of  the  said  George  D.  Snow  is     |606] 
liable  for  the  claim  or  debt  owing  to  the  said 
Georae  M.  Chapman,  executor. 

6.  The  court  erred  in  holding  that  if  the  es- 
tate of  the  said  George  D.  Snow  should  not  be 
sufficient  to  respond  to  the  fuU  amount  of  said 
claim  or  debt,  tne  deficiency  should  be  paid  by 
the  said  Harriet  Cecilia  Snow. 

The  first  error  assigned  is  that  the  court  erred 
in  deciding  that  George  D.  Snow  was  charge- 
able as  executor  of  Gordon's  wilL  It  is  too  late 
to  raise  that  question  in  this  cause.  It  was  one 
of  the  matters  in  issue  in  the  action  biougfat  by 
Chapman,  executor,  against  Snow,  executor, 
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tn  the  Cfrcait  Court  of  the  United  States  for  the 
District  of  Minnesota,  wherein  it  was  expressly 
held  and  adjudged  that  Qeorge  D.  Snow  was 
executor  of  John  Gordon,  deceased.  The  Judg- 
ment in  that  case  was  royened  upon  the  appli- 
cation of  Snow's  personal  representatiTes,on  the 
express  ground  tnat  it  was  made  payable  out  of 
the  personal  effects  of  Snow,  when  it  ought  to 
have  been  d$  bonii  testatorU.  That  Judgment 
concludes  the  question  in  this  cause. 

It  is  next  contended,  however,  that  that  juiig^ 
ment  is  of  itself  void  as  bavins  been  renaer^ 
on  the  18th  of  December,  1878,  against  Snow, 
as  executor,  who  was  then  dead,  although  the 
entry  was  made  to  take  effect  as  of  Jiuy  10, 
1871.  The  law  on  the  subject  of  entries  nune 
pro  tunc  wasfuUy  considered  and  stated  by  this 
court  in  the  case  of  MitcJuU  v.  Owrman,  103  U. 
S.  62,  64  [26:869,  870].  It  was  there  stated, 
"that,  where  the  delay  in  rendering  a  judgment 
or  a  decree  arises  from  the  act  of  the  court, 
that  is,  where  the  delay  has  been  for  its  conve- 
nience, or  has  been  caused  by  the  multiplicity 
or  press  of  business,  or  the  intricacy  of  the 
questions  involved,  or  for  any  other  cause  not 
attributable  to  the  laches  or  tlie  parties,  but 
within  the  control  of  the  court,  the  judgment 
or  decree  ma^  be  entered  retrospectively  as  of 
a  time  when  it  should  or  might  have  been  en- 
tered up.  In  such  cases,  upon  the  maxim  Actu$ 
curia  nemin&m  oravabit,  which  has  been  well 
said  to  be  founded  in  right  and  good  sense,  and 
to  afford  a  safe  and  certain  guide  for  the  admin- 
istration of  justice,  it  is  the  duty  of  the  court 
t^  see  that  the  parties  shall  not  suffer  by  the 
[597]  delay.  A  nune  pro  tunc  order  should  be  grant- 
ed or  refused,  as  Justice  may  require,  in  view 
of  the  circumstances  of  the  particular  case."* 

This  rule  was  applied  in  the  case  of  Ooughlin 
v.  DMrict  of  Columbia,  106  U.  S.  7,  11  £27:74. 
75].  In  that  oase,  a  Judgment  rendered  upon 
a  verdict  in  favor  of  the  plaintiff  had  been 
erroneously  set  aside  in  the  same  court.  A  new 
trial  was  had,  and  a  ludgment  for  the  defend- 
ant was  reversed  by  this  court,  which  affirmed 
the  original  Judgment  for  the  plaintiff  as  of  the 
date  when  it  was  rendered,  in  order  to  prevent 
the  action  from  being  abated  by  the  interven- 
ing death  of  the  plaintiff. 

In  the  present  instance,  upon  the  findings  as 
originally  made  by  the  circuit  court,  judgment 
should  have  been  rendered  against  Snow  de 
honit  tettataris;  the  error  of  the  court  was  in 
makinff  it  payable  de  bonis  propriis.  For  this 
error  ft  was  reversed  on  the  application  of 
Smith,  executor  of  Snow,  who  had  procured 
himself  to  be  substituted  as  plaintifz  in  error 
for  that  purpose.  The  mandate  of  this  court 
was  sent  to  the  circuit  oourt,  in  form  reversing 
the  original  Judgment,  but,  in  substance,  sim- 
ply requiring  its  oorrfjictlon  in  the  one  particu- 
lar in  which  the  error  had  been  committed. 
The  manner  in  which  this  duty  of  Che  circuit 
court  was  performed,  under  the  mandate  of  this 
court,  was  to  enter  the  JudcTnent  nune  pro 
tune,  as  of  the  time  when  it  snould  have  been 
entered  in  proper  form.  The  reversal  of  the 
judgment  in  the  circuit  court,  by  the  operation 
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of  the  mandate  of  this  court,  and  the  ezecutioii 
of  that  mandate  by  the  circuit  court  in  entering 
the  new  Judgment,  was  one  continuous  Judiciiu 
act,  and  to  that  Smith,  as  executor  of  Snow, 
was  a  party,  for  he  was  a  party  to  the  record  aa 
plaintiff  in  error  in  this  court.  It  cannot, 
therefore,  be  said  that  the  action  of  the  circuit 
court  was  ex  parte,  or  that  it  was  void,  because 
it  was  directed  agrainst  a  deceased  person  not 
represented.  This  objection,  if  vsLiid,  would 
prevent,  in  all  cases  or  the  death  of  one  of  tha 
parties,  the  entry  of  a  judgment  nunc  pro  tunc. 
It  is  the  fact  of  such  intervening  death  that 
creates  the  necessity  by  which  the  power  ia 
Justified,  in  order  to  prevent  a  failure  of  Jus-  [598] 
tice,  for  which  the  otner  party  is  not  responsi- 
ble, and  by  which,  therefore,  he  should  not 
suffer.  The  action  of  the  court  in  making  the 
entry,  in  the  form  in  which  it  was  made  was 
also,  we  think,  a  proper  exercise  of  its  discre- 
tion upon  the  circumstances  of  the  case,  as  tho 
object  of  the  proceeding  was  to  fix  the  liability 
of  the  estate  of  Gordon,  as  represented  by  his 
executor.  Snow,  in  order  that  the  judgment  of 
Chapman  might  furnish  ground  for  a  creditor's 
bill,  seeking  to  apply  the  assets  of  (rordon's 
estate  to  its  payment.  We  hold  therefore  that 
the  entry  of  the  Judgment  against  Snow,  as 
executor  of  Gk>rdou,  was  a  valid  and  effectual 
exercise  of  the  pi^wet  and  discretion  of  tho 
court,  and  that  the  validity  of  the  Judgment  it- 
self cannot  be  impeached. 

It  is  insisted,  however,  that  the  relief  prayed 
for  by  the  bill  and  awarded  by  the  court  was 
barred  by  the  proceedings  of  the  Probate  Court 
for  the  City  and  County  of  San  Francisco. 
The  Statutes  of  California  (Qen.  Laws  of  Cai. 
18S0, 1864)  provide  that  if  a  claim  against  tho 
estate  of  a  decedent,  in  course  of  distribution 
in  the  probate  court,  shall  not  be  presented 
within  ten  months  after  the  first  pubhcation  of 
the  notice  to  creditors,  it  shaU  be  barred  for- 
ever; unless  when  it  shall  be  made  to  appear 
by  the  affidavit  of  the  claimant,  to  the  satisfac- 
tion of  the  executor  and  administrator  and  tho 
probate  ludge,  that  the  claimant  had  no  notice, 
as  provided  DY  the  Act,  by  reason  of  being  out 
of  the  State,  (n  which  case  it  may  be  presented 
at  any  time  before  a  decree  of  dlBtrunition  is 
entered.  5828,  g  180.  It  is  also  provided  (5944 
%  240)  that  when  the  accounts  01  the  adminis- 
teator  or  executor  have  been  settled,  and  an  or- 
der made  for  the  payment  of  debts  and  distil- 
bution  pf  the  estate,  no  creditor,  whose  claim 
was  not  included  in  the  order  of  payment,  shall 
have  any  ifg^t  to  call  upon  the  creditors  who 
have  been  paid,  or  upon  the  heirs,  devisees 
or  legatees,  to  contribute  to  the  payment  of  his 
claim;  but,  if  the  executor  or  administrator 
ahsll  hare  failed  to  give  the  notice  to  the  cred- 
itors, as  prescribed  DT  the  Act,  such  creditor 
may  recover  on  the  bond  of  the  executor  or 
administrator  the  amount  of  his  claim,  or  such 
part  thereof  as  he  would  have  been  entitled  to  [SS9 
had  it  been  allowed.  It  is  further  provided 
(5977,  §  279)  that  when  an  estate  has  been  fully 
administered,  and  it  is  shown  by  the  executor 
or  administrator,  by  the  production  of  satisfac- 
tory Touchen,  that  he  nas  paid  all  sums  of 
money  due  from  him,  and  delivered  up,  under 
the  order  of  the  court,  all  the  property  of  the 
estate  to  the  parties  entiUed,  and  performed  all 
the  acts  lawfully  required  of  hun,  the  court 
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shall  make  a  decree  dlschargfiig  him  fron:  all 
liability  thereafter. 

It  is  ari^ed  that  Chnpinan,  as  a  creditor  of 
Gordon's  estate,  was  bound  to  make  himself  a 

garty  to  the  proceedings  in  the  Probate  Court  of 
an  Francisco,  for  the  purpose  of  obtaining 
payment  and  satisfaction  of  ms  claim;  that,  fm- 
ing  to  do  this,  he  is  barred  from  any  right  to  re- 
cover, either  from  the  executor  of  that  estate  or 
from  any  legatee;  that  the  defendants  in  this 
bill,  as  legatees  of  Gordon,  received  what  was 
due  them  under  his  will  under  the  sanction  and 
bv  the  order  and  judgment  of  the  Probate  Court 
01  San  Francisco,  which  vested  them  with  an  in- 
defeasible title  which  must  be  respected  in 
every  other  forum,  if  full  faith  and  credit,  ac- 
cordmg  to  the  Constitution  of  the  United  States, 
is  to  be  ^ven  in  other  States  to  the  public  Acts 
and  Judicial  proceedings  of  the  courts  of  Cali- 
fornia. 

But  these  positions  are  not  tenable.  The  ad- 
ministration of  the  estate  of  Gk)rdon,  in  Cali- 
fornia, under  the  orders  of  the  Probate  Court 
of  San  Francisco,  was  merely  ancillary;  the 
primary  administration  was  that  of  the  testator's 
domicif,  Minnesota.  Chapman  was  not  a  citi- 
zen of  California,  nor  resident  there;  he  was  no 
party  to  the  adniinistration  proceedings;  he  was 
Dofc  bound  to  make  himself  such.  U  he  had 
chosen  he  could  have  proved  his  claim  there 
and  obtained  payment,  but  he  had  the  right  to 
await  the  result  of  the  settlement  of  that  ad- 
ministration, and  look  to  such  assets  of  Gk)rdon 
88  be  could  subsequently  find  in  Minnesota, 
whether  originally  found  there  or  brought 
there  from  California  by  the  executors  or  lega- 
tees of  Gordon's  estate.  The  assets  in  Cali- 
fornia finally  distributed  there,  and  brought 
into  Minnesota  by  the  executor  or  by  any  lega- 
tee, remained  assets  In  Minnesota  for  the  pay- 
ment of  any  unpaid  creditors  choosing  that 
forum.  Such  assets  were  impressed  with  a 
trust  which  such  creditor  had  a  right  to  have 
administered  for  his  benefit  Aspden  v.  Nixon, 
46  U.  8.  4  How.  467  [11:  1059];  8kLcy  t. 
Thratiher,  47  U.  8.  6  How.  44  [13: 8871;  HiUv. 
TwkerM  H.  S.  18  How.  458  [14:  228];  Maekey 
▼.  Coxe,  69  U.  8.  18  How.  100  [15:  2991.  It  is 
upon  the  ground  oi  such  a  trust  that  tne  juris- 
diction of  courts  of  equity  primarily  rests  in 
administration  suits,  and  In  creditors'  bills 
brought  against  executors  or  administrators,  or 
after  distnbution  against  legatees,  for  the  pur- 
pose of  charging  them  with  a  liability  to  apply 
the  assets  of  the  decedent  to  the  payment  of 
his  debts.  As  a  nart  of  the  ancient  and  origi- 
nal jurisdiction  oi  courts  of  equity,  it  isyestS, 
by  the  Constitution  of  the  United  States  and 
the  laws  of  Congress  in  pursuance  thereof,  in 
the  federal  courts,  to  be  administered  by  the 
ctrcoit  courts  in  controversies  arising  between 
citizens  of  different  States.  It  is  the  familiar 
and  wdl  settled  doctrine  of  this  court  that  this 
Jarisdiction  is  independent  of  that  conferred  by 
the  States  upon  their  own  courts,  and  cannot 
be  affected  by  any  legislation  except  that  of  the 
UnitedStates.  atiydamv.Broadnax,^T},B,U 
Pet  ©7  [10:857];  Hagan  v.  TTaMJw,  55  U.  8. 14 
How.  I&  [14:812];  Union  Bank  cf  Tenn.  y. 
Joae^9Admrs.  59  U.  8.  18  How.  504  [15:473]; 
Oder.  8tons,  61  U.  8.  20  How.  170  [15: 874]; 
0r&en'9  AOimrx.  y.  Oreighton,  64  U.  8.  23  How. 


90  [16:419];  Payru  y.  Hook,  74  U.  8.  7  Wall 
435,  430  [Id:260J 

In  Payne  v.  aook,  vbi  supra,  the  rule  was 
declared  in  these  words:  "We  have  repeatedly 
held  'that  the  jurisdiction  of  the  courts  of  the 
United  States  over  controversies  between  citi- 
zens of  different  States  cannot  be  impaired  by 
the  laws  of  the  States  which  prescribe  the  modes 
of  redress  in  their  courts,  or  which  regulate  the 
distribution  of  their  judicial  power.'  If  legal 
remedies  arc  sometimes  modified  to  suit  the 
changes  in  the  laws  of  the  States  and  the  prac- 
tice of  their  courts,  it  is  not  so  with  equitable. 
The  equity  Jurisdiction  conferred  on  the  federal 
courts  IS  the  same  that  the  High  Court  of  Chan- 
cery in  England  possesses;  is  subject  to  neither 
limitation  or  restraint  by  state  legislation,  and 
is  uniform  throughout  the  different  States  of 
the  Union." 

The  only  qualification  In  the  application  of 
this  principle  is  that  the  courts  of  the  United 
States,  in  the  exercise  of  their  jurisdiction  over 
the  parties,  cannot  seize  or  control  propc^rty 
while  in  the  custody  of  a  court  of  the  State. 
WiUiarm  v.  Benedict,  49  U.  S.  8  How.  107 
[12:1007];  Tohlei/  v.  Lavender,  88  U.  S.  21  Wall. 
276  [22:536];  Fi^eeman  v.  Home,  65  U.  8.  24 
How.  450  [16:749.1 

This  exception  does  not  apply  in  the  present 
case,  for  the  tissets  sought  by  this  bill  to  be 
marshaled  in  favor  of  the  complainant  are  not  in 
the  possession  of  any  other  court;  they  are  in 
the  hands  of  the  defendants,  impressed  with  a 
trust  in  favor  of  the  complainant,  a  creditor  of 
Gordon,  and  subject  to  the  control  of  this  court 
by  reason  of  its  jurisdiction  over  their  persons. 

It  is  further  contended,  however,  on  the  part 
of  the  appellants,  that  if  the  relief  sought  in 
this  bill  IB  not  barred  by  the  administration 
proceedings  in  California,  it  is,  nevertheless, 
defeated  by  the  application  of  the  Statute  of 
Limitations  of  the  State  of  Minnesota,  The 
Statute  of  Minnesota  (1878.  p.  826,  chap.  77) 
gives  to  unpaid  creditors  of  the  testator  an  ac- 
tion against  the  legatees,  In  which  the  plaintiff, 
in  order  to  recoyer,  is  required  to  show  that  no 
assets  were  delivered  by  the  executor  or  ad- 
ministrator of  the  deceased  to  his  heirs  or  next 
of  kin;  or  that  the  value  of  such  assets  has  been 
recovered  by  some  other  creditor;  or  that  such 
assets  are  not  sufficient  to  satisfy  the  demands  of 
the  plaintiff.  In  the  last  case  he  can  recover 
only  the  deficiency.  The  whole  amount  of  the 
recovery  shall  be  apportioned  among  all  the 
legatees  of  the  testator  In  proportion  to  the 
amount  of  their  legacies  respectively:  his  pro- 
portion only  being  recoverable  against  each 
legatee.  In  respect  to  this  statutory  right  of 
action,  however,  it  is  provided  in  the  same  Act, 
section  16,  that  no  such  action  shall  be  main- 
tain^ unless  commenced  within  one  year  from 
the  time  the  claim  is  allowed  or  established. 
It  is  maintained  that,  according  to  the  judicial 
decisions  of  Minnesota,  the  creditor  is  required, 
first,  to  establish  his  chiim  by  a  separate  judi- 
cial proceeding,  and  in  a  subsequent  suit  obtain 
the  recovery  provided  for  ajniinst  the  legatees. 
Bryant  y.  LCvermore,  20  >Iinn.  313.  It  is  ad- 
mitted that  the  suit  brought  by  Chapman  in  the 
Circuit  Court  of  the  United  States  against 
Snow,  for  the  purpose  of  establishing  his  claim 
against  (Gordon's  estate,  answers  ua  first  of 
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these  oonditioiu,  but  tiiat,  in  order  to  fulfill  the 
second,  the  present  bill  should  have  been  filed 
within  one  year  from  the  date  of  the  final  judg- 
ment in  that  action.  The  date  of  the  judgment 
as  originallj  rendered  against  Snow  was  April 
19, 1872;  the  present  bifi  was  filed  Aueust  20, 
1879;  and  we  are  asked  to  hold  that  tne  right 
to  sue  was  at  that  time  barred  by  the  Statute 
of  Limitations.  But  the  judgment  rendered 
April  19, 1872,  was  not  the  end  of  the  litiga- 
tfon;  Snow  himself  sued  out  his  writ  of  error 
to  reverse  it,  and  upon  his  death,  in  1878,  his 
executor.  Smith,  became  a  party,  as  plaintiff 
in  error,  and  prosecuted  the  writ  untfl  the  re- 
versal of  the  judraent  at  the  October  Term, 
1876.  The  mandate  of  this  court  was  filed  in 
tlie  circuit  court  June  7, 1877,  and  on  Decem- 
ber 18,  1878,  the  final  judgment  was  entered 
against  Snow  as  executor,  to  be  paid  and  en- 
forced out  of  the  effects  of  the  testator,  John 
Gordon,  deceased,  as  of  July  10,  1871.  The 
present  bill  was  filed  within  twelve  months 
after  the  date  of  that  entry.  If,  for  the  pur- 
pose of  determining  the  application  of  the  Stat- 
ute of  Limitations,  this  judgment  may  be  con- 
sidered as  dating  from  December  18,  1878,  the 
bar  was  not  complete.  It  is  contended,  how- 
over,  that,  as  the  entry  of  the  judgment  was 
made  on  that  date  nuno  pro  tunc  as  of  July 
10, 1871,  the  latter  must  be  considered  as  the 
effective  date  of  the  judgment  for  all  purposes. 
We  are  not,  however,  of  that  opinion.  The 
date  of  that  entry  is  by  a  fiction  of  law  made 
and  considered  to  be  the  true  date  of  the  judg- 
ment for  one  purpose  onlv,  and  that  is  to  biiid 
the  defendant  by  the  obligation  of  the  judg- 
ment entered  as  of  a  date  when  he  was  in  full 
life;  but  the  right  of  the  complainant  in  this 
bill  to  enforce  that  judgment  by  the  present 
proceeding  certainly  did  not  begin  until  after 
the  iudgment  in  that  form  was  actually  en- 
tered. Until  that  time  the  right  was  in  abey- 
ance; the  litigation  had,  until  then  ended,  been 
continuously  in  progress.  It  cannot  be  that 
the  Statute  of  Limitations  will  be  allowed  to 
commence  to  run  against  a  right  until  that 
right  has  accrued  in  a  shape  to  be  effectually 
enforced. 

In  Tapl^  ▼.  OoodseU,  122  Mass.  176,  it  was 
held  that  a  Judgment  entered  nunc  pro  tunc 
was  the  final  Judgment  in  the  action,  so  as  to 
charge  sureties  on  an  attachment  bond,  on 
whose  behidf  it  was  urged  that  they  could  not 
be  considered  in  default  by' reason  of  not  pay- 
ing, for  thirty  days  after  its  date,  the  amount 
of  a  Judgment  which  had  nc  v^tual  existence 
until  long  after  the  thirty  days  had  expired. 
And  it  was  there  pointed  out  that  a  judgment 
may  have  effect  fi^  one  date  for  one  purpose 
and  from  another  date  for  another  purpose. 
As  in  the  case  of  Judgments  at  common  law, 
which  had  relation  to  the  first  day  of  the  term, 
so  as  to  bind  the  lands  of  the  debtor  of  which 
he  was  then  seised,  even  though  he  had 
aliened  ihemlKmaflde  before  Iudgment  actual- 
ly sisned  and  execution  issued;  and  the  statute 
:39  Car.  n,  c.  8,  gg  18-15),  providing  that,  as 
against  601MI  flds  purchasers,  they  should  be 
deemed  Judgments  only  from  the  time  when 
they  were  actually  signed,  did  not  restrict  their 
validity  or  effect,  inlaw  or  equity,  by  relation 
to  the  first  day  of  the  term,  as  a|B;ainst  the 
debtor  or  other  persons.    Ods$  v.  Woodward,  2 
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It  follows,  therefore,  that,  if  this  were  a  eoit 
brought  in  a  state  court  of  Minnesota  under  the 
statute  in  question,  it  would  not  be  barred  by 
the  limitation  sought  to  be  applied.  Whether 
that  statute  has  any  applicaaon  to  this  bill  in 
equity,  filed  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Minnesota,  bv  a  citi- 
zen of  another  State,  is  a  question  which  need 
not  be  considered  or  decided.  It  is  enough  to 
say  that  the  right  of  the  complainant  is  not 
barred  by  force  of  the  state  statute,  and  that, 
according  to  the  principles  of  equity,  there  has 
been  no  such  voluntary  delay  as  would  make 
his  claim  stale.  On  the  contrary,  the  com- 
plainant has  shown  himself  to  be  auigent,  act- 
ive and  eager  in  the  prosecution  of  nis  claim 
and  the  pm'suit  of  his  remedy.  He  has  been 
ffuilty  of  no  laches;  the  delay  has  been  caused 
by  the  action  of  his  adverearies,  or  by  the  nec- 
essary delays  of  litigation.  He  is  an  unpaid 
creditor  of  Gordon's  estate,  who  has  sought  by 
every  means  in  his  power,  both  at  law  and  in 
equity,  to  obtain  satisfaction  of  a  just  claim 
The  aefendants  are  shown  to  be  in  possession 
of  the  assets  of  Cordon's  estate,  which  ought 
to  have  been  applied  in  its  satisfaction:  they 
should  be  held  as  trustees  for  that  purpose. 

Such  VHU  the  decree  of  the  Circuit  Court, 
which  ii  herebyafflrm^sd. 

True  copy.    Tesc 

James  H  MoKenney,  Qerk,  Sup.  Oourt,  U.  8. 


EDWARD  O.  HANCOCK,  Appt,.  [5861 

e. 
ELIZA  JANE  HOLBROOK  bt  al. 

(See  8. 0.  Beporter^  ed.  688, 687.) 

BemofxU  of  eaueei'-pr^udice   or  local  injlu-^ 
ence—citizene/iip, 

A  suit  cannot  be  removed  under  mibeeotion  3  ot 
section  689  of  the  Revised  Statutes  on  the  flrround  or 
^SreJudiceor  local  influence,**  udIoss  all  the  plaints 
iffs  or  all  the  defendants  are  citizens  of  the  State 
In  wbtob  It  was  brought,  and  of  a  State  other  than 
that  of  which  those  petitioning  for  the  removal  are 
citizens. 

[No.  1094.] 

Submitted  Dec.  13, 1S86,   Decided  Jan.  10, 1887. 

APPEAL  from  decision  of  the  Circuit  Court 
of  the  Uuited  States  for  the  Eastern  District 
of  Louisiana,  remanding  to  state  court  cause  re- 
moved thence.    Affirmed. 
The  case  is  stated  in  the  opinion. 
Meeere.  J.  D.  Bouse  and  Williajn  Grant. 
for  appellant. 

Messrs.  Thomas  J.  Semmes  and  Robert 
Mott,  for  appellees. 

Mr.  C%t4r.7v«<t«0  Watte  delivered  the  opin- 
ion  of  the  court: 

The  order  remanding  this  cote  is  afflrmetL 
A  suit  cannot  he  removed  from  a  state  oourt  to 
a  Circuit  Court  of  the  United  States  under  sub- 
section 8  of  section  689  of  the  Revised  Stat* 
utes  on  the  ground  of  "  prejudice  or  local  in-     [587 
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floenoB,"  unless  all  the  plaintiffs  or  all  the  de- 
fendants are  citizens  of  the  State  in  which  the 
foit  was  brought,  and  of  a  State  other  than 
that  of  which  those  petitioning  for  the  removal 
are  citizens.  Here  it  appears  that  Hancock, 
the  plaintiff,  on  whose  petition  the  removal 
was  had,  is  a  citizen  of  JNew  York;  and  Eliza 
JaneHolhrook  and  Gteorge  Nicholson,  two  of 
the  defendants,  and  those  principal!]^  interested 
in  the  litigation,  citizens  of  Mississippi;  while 
R  W.  Holbrook  and  Richard  Fitzgerald,  the 
ether  defendants,  are  alone  citizens  of  Louisi- 
ana, where  the  suit  was  brought.  These  Lou- 
isiana defendants  are  necessary  parties  to  the 
loit.  but,  according  to  the  recora,  those  who 
are  citizens  of  Mississippi  are  the  real  parties 
in  interest. 
True  copy.   Test: 

James  H.  MoKenney.  Clerk,  Sup.  Oourt,  U.  8. 


[6M1  STEWART  HARTSHORN,  Appt., 

e. 
8AQINAW  BARREL  OOMPANT  bt  ai. 

(See  8.  a  Beporter*s  ed.  064-079.) 

Validity  of  reitaued  letters  patent,  and  original 
lettera-^mpravements  in  ekads  rotteri^in- 
ftinffement — miitake—abatidonment. 

L  Where,  throuflrh  the  mistake  of  their  common 
•aUcttor,one  of  two  Inyenton  secured  a  patent  oov- 
erins  an  Invention  of  which  the  other  was  the  flrBt 
iQTeQtor,  and  the  latter  secured  a  patent  limitinflr 
his  claim  to  his  particular  iform  of  the  device,  it  is 
beld  that  reissues,  in  which  the  mistake  is  corrected 
ty  an  exchange  of  claims,  obtahied  more  than  nine 

Care  after  the  issue  of  the  original  patents,  are 
▼aiid;  the  first,  because  the  original  was  invulid, 
and  the  second,  becaune  the  patentee's  long  aoquies- 
cenoo  amounts  to  an  abandonments 

2.  The  fint  claim  of  reissued  letters  patent  No. 
iaS7,  for  an  improvement  in  shade  rollers— the  in- 
▼ention  daimed  in  the  original  patent— is  invalid. 

3.  Iteissued  letters  patent  No.  7370.  also  for  an  Im- 
provement in  shnde  rollers,  is  invalid  for  want  of 
novelty,  there  being  nothing  novel  either  in  the 
fjanel  or  ratchet,  or  the  mode  in  which  they  Jointly 
co^inemtc  to  produce  the  desired  result. 

4.  In  tlie  construction  of  lettera  patent  No.  00180, 
also  for  An  imi»i  ovementin  shade  rollers,  the  claims 
roii9t  be  confined,  by  reference  to  the  specification, 
l<>  the  use  of  the  devices  named  in  a  shade  roller, 
where  tbe  pawl  or  detent  is  upon  the  roller,  moving 
with  it,  and  the  ratchet,  or  engaging  part,  is  sepa- 
rated by  being  placed  upon  a  Journal  box  or 
brocket,  or  other  fixed  port  of  the  mechanism,  and 
that  it  must  also  be  limited  to  the  particular  form 
of  the  arm  or  detent  described.  Said  patent  is  not 
infringed  by  a  panel  and  ratchet  of  a  different  form, 
both  being  upon  one  end  of  the  roller. 

[No.  66.] 
Argued  Nn.  SO,  1886.    Decided  Jan,  10,  1887. 

A  PPE  AL  from  the  CimuitCourt  of  the  United 
il  States  for  the  Eastern  TMstrict  of  Michi- 
gan.   A^jimaed^ 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court 

Meetre.  James  T.  Law  and  8.  D  Law,  for 
appellant: 

The  statate  only  requires  that  the  reissue 
shall  be  "for  the  same  invention,"  and  does 
not,  directly  or  by  implication,  impose  any  con- 
dition that  the  description  or  claims  should  be 
Che  same  in  the  reissue  as  in  the  ori^nal. 

"  The  specification  may  be  amended  so  as  to 
make  it  more  clear  and  oistinct;  the  claim  may 
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be  modified  so  as  to  make  it  more  oonf  onnable 
to  the  exact  liffhts  of  the  patentee,  but  the  in- 
vention must  Be  the  sama  *  *  *  Tbtb  dan- 
ger to  be  provided  against  was  the  temptation 
to  amend  a  patent  so  as  to  oover  fanprovementa 
which  miffht  have  cobm  into  use,  or  might 
have  been  invented  by  others,  after  its  issue.*' 

FHwder  Co.  v.  P&wder  F<?rikt,  9611.8. 126, 188 
(26:77, 82);  Sieberi  Oil  Oup.  Ch.r.  Harper  Steam 
Lubricator  Co.  4  Fed.  Rep.  828. 

The  specification  may  be  amended. 

Powder  Co.  v.  Powder  Worke,  eapra. 

Both  specification  and  claim  may  be  cor- 
rected. 

Wilmm  V.  Ooon.  18  Blatchf.  682;  dmith  v. 
Merriam,  6  Fed.  Rep.  718. 

Kew  claims  may  be  added. 

MUler  V.  Braae  Co.  104  U..  8.  860  (26:788); 
James  v.  Campbell,  Id.  866  (26:786):  Combined 
Pat.  Can  Co.  v.  Lloyd,  11  Fed.  Rep.  140. 

A  claim  may  be  enlareed  in  a  leilssue,  atleast 
when  an  actual  mistake  has  occurred. 

Miller  v.  Bram  Co.  and  Jamee  v.  Campbell^ 
supra;  Tale  Lock  Mfg.  Co.  v.  8oomUe  Mfg.  Co. 
8  Fed.  Rep.  288. 

When  an  actual  mistake  has  occurred  no  pre* 
sumption  of  abandonment  would  seem  to  exist 

MiUer  v.  Brass  Co.  supra;  Qiant  Poioder  Co. 
V.  Col.  Powder  Co.  4  Fed.  Rep.  720. 

Mr.  Charles  J.  Hunt,  for  appellees: 

Merelv  bringing  old  devices  into  juxtaposi- 
tion, and  then  allowing  each  to  work  out  its 
own  effect  without  the  production  of  something 
novel,  is  not  invention. 

Eailes  v.  Van  Warmer,  87  U.  S.  20  Wall.  868 
(22:241). 

A  combination  to  be  patentable  must  produce 
a  different  force,  or  effect,  or  result,  in  tne  com- 
bined forces  or  processes,  from  that  given  by 
their  separate  parts. 

Reekendorfer  v.  Faber,  92  U.  8.  847  (23:  719). 

An  addition  to  the  claim  cannot  be  made,  any 
more  than  an  element  can  be  dropped  as  useless. 

Water  Meier  Go.  v.  Besr^,  101  U.  8.  382 
(26:1024);  R.  R.  Co.  v.  Mellon,  104  U.  8.  112 
(26:689). 

An  inventor  must  be  supposed  to  Imow  of 
what  his  invention  consists,  and  his  patent  does 
not  secure  to  him  the  exclusive  ri^nt  in  any- 
thing more  than  he  claims  to  have  mvented. 

RMi  V.  Close,  4  Fish.  279. 

Mr.  Justice  Matthews  delivered  the  opin- 
ion of  the  court: 

This  is  an  appeal  from  a  decree  of  the  circuit 
court  dismissing  the  complainant's  bill,  which 
was  a  bill  in  equi^  for  the  purpose  of  enloin- 
ing  the  alleged  infringement  of  three  several  let- 
ters patent  for  improvements  in  shade  rollers, 
designfUed  as  follows:  1.  Reissued  patent  No. 
7370,dated  October  81, 1876,  granted  to  the  com- 
plainant, called  the  Hartshorn  reissue.  2.  Re- 
issued patent  No.  7867,  dated  October  81, 1876, 
granted  to  the  complainant  as  assignee  of  Will- 
iam Campbell,  called  the  Campbell  reissue. 
3.  Patent  No.  69189,  dated  September  24, 1867,  [665] 
granted  to  Jacob  David,  ana  assigned  to  the 
complainant,  called  the  David  patent. 

The  questions  in  the  case  involve  the  validity 
of  the  reissued  patents  and  the  alleged  infringe- 
ment of  the  David  patent  The  Hartshorn 
I  e-issue  was  the  reissue  of  original  letters  pa- 
tent No.  68602,  dated  S^tember  8, 1867.    The 
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Campbell  reissue  was  the  reissue  of  ori^nal  let- 
ters patent  No.  69176,dated  September  24, 1867. 
In  each  case  there  was,  therefore,  a  delay  of 
about  nine  years  in  obtaining  the  reissue. 

In  order  to  understand  and  resolve  the  ques- 
tions arising  in  the  case  it  will  be  necessary  to 
consider  the  state  of  the  art  at  the  time  of  the 
issue  of  the  patents.  This  may  be  brietly  stated 
as  follows:  The  inventions  in  question  are  in 
that  class  of  shade  rollers  which  are  rolled  up 
by  the  unwinding  of  a  coiled  spring;  the  roller 
was  hollow  and  the  spring  placed  within  it, 
one  end  being  attached  to  the  roller  and  the 
other  end  to  the  shaft  or  rod  on  which  the  roller 
revolved.  Sometimes  this  rod  passed  entirely 
through  the  roller,  and  sometimes  only  partially 
through.  As  the  curtain  was  drawn  down  the 
spring  was  wound  up,  and  when  the  tension 
upon  the  curtain  was  released  and  the  curtain 
allowed  to  roll  up,  the  spring  was  unwound, 
thereby  producing  the  desired  result.  The  up- 
ward movement  of  the  curtain  was  controlled 
by  a  pawl  and  ratchet  at  one  end  of  the  roller, 
the  pawl  or  the  ratchet  being  attached  to  the 
bracket.  The  pawl  might  1^  operated  by  a 
cord  hung  at  the  side  of  the  window;  by  pull- 
ing down  on  this  cord  the  pawl  was  disengaged 
from  the  ratchet,  and  the  curtain  immediately 
rolled  up  under  the  action  of  the  spring. 
Hartshorn,  the  appellant,  obtained  a  patent,  not 
m  controversy  in  this  suit,  but  to  be  considered 
in  reference  to  the  state  of  the  art,  dated  Octo- 
ber 11, 1864.  The  invention  described  in  that 
patent  consisted  in  the  application  of  a  pawl 
and  ratchet  or  notched  hub  arranged  in  such  a 
manner  that  the  shade  may  be  stopped  and  re- 
tained at  any  desired  height  or  point  within  the 
Hcope  of  its  movement  by  a  smgle  manipula- 
tion of  the  shade,  the  usual  cord  for  operating 
or  turning  the  shade  roller  being  dispensed  with 
entirely,  as  well  as  counterpoises,  which  had  in 
•ome  instances  been  employed,  in  connection 
with  spring  rollers,  for  holding  the  shade  at 
the  desired  point.  He  made  a  ratchet  with  two 
notches,  one  on  each  side  in  the  periphery  of 
the  ratchet  wheel,  and  constructed  a  pawl  to 
engage  with  such  notches.  The  pawl  was  on 
the  bracket,  and  the  ratchet  was  on  the  roller. 
When  the  curtain  was  drawn  down  the  spring 
in  the  roller  was  wound  up,  and  when  the  cur- 
tain was  released,  while  the  pawl  rested  on  the 
perimeter  of  the  ratchet  wheel,  the  curtain 
would  roll  up,  and  continue  so  to  do  as  long  as 
the  velocity  of  the  curtain  was  sufScient  to 
carry  the  notches  in  the  ratchet  past  the  pawl 
before  it  could  fall  into  them. 

Such  was  the  condition  of  the  art  when 
Campbell  obtained  his  original  patent  dated 
September  24,  1867.  He  described  his  inven- 
tion as  having  "  for  its  object  to  furnish  an  im- 
proved device,  by  means  of  which  the  sprint 
roller  of  a  window  shade  -may  be  made  to  hold 
the  shade  stationery  at  any  desired  elevation, 
and  yet  allow  the  same  to  be  drawn  down  or 
run  up, without  obstruction  or  stoppage,  as  far 
as  may  be  desired,  and  it  consists  in  the  combi- 
nation of  the  loose  or  sliding  pins  or  bolts,  hav- 
ing heads  formed  upon  them,  with  the  flattened 
shaft  of  the  roller,  as  hereinafter  more  fully  de- 
scribed." The  description,  as  contained  in  the 
spedflcaiions,  Is  as  follows,  having  reference 
to  the  annexed  drawings:  "  A  is  me  window 
shade.  B  is  the  hollow  roller,  one  end  of 
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which  is  pivoted  to  the  bracket  C,  and  the  other 
end  of  which  revolves  upon  the  shaft  D,  thai 
carries  the  coiled  spring,  and  the  projecting  end 
of  which  is  secured  in  the  jaws  of  the  bracket 
E,  so  that,  by  drawing  down  the  shade  A.  and 
thus  revolving  the  roller  B,  the  coiled  spring 
may  be  wound  closer  around  tiie  shaft  D.  In 
the  block,  or  part  of  the  roller  B  that  closes  or 
forms  the  end  of  the  said  hollow  roller  B.  and 
forms  its  bearing  upon  the  shaft  D,  are  formed 
two  holes  leading,  upon  opposite  sides,  from  its 
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outer  or  convex  surface  to  a  little  at  one  side  of 
its  center,  as  shown  in  figure  2.  The  outer 
ends  of  these  holes  are  countersunk,  as  shown. 
The  two  opposite  sides  of  the  shaft  D  withia 
the  block  or  part  b'  are  flattened  or  notched 
as  shown  in  figure  2.  F  are  two  pins  or  bolts^ 
the  bodies  of  which  fit  into  the  holes  in  the 
block  b',  and  their  heads  fit  into  the  counter- 
sunk parts  of  said  holes.  The  bolts  or  pins  P 
are  of  such  a  length  that  when  their  heads  real 
against  the  case  or  shell  of  the  roller  B,  their 
points  ma7  be  free  from  the  shaft  D,  and  when 
their  heads  rest  upon  the  bottom  of  the  coun- 
tersunk part  of  the  said  holes,  their  inner  ends 
or  points  may  overlap  the  flattened  sides  of  the 
shaft  D,  so  as  to  bind  said  shaft  and  prevent  its 
revolution.  Whenever  the  shaft  D  is  drawn 
down  or  allowed  to  run  up  with  a  little  rapid- 
ity, the  centrifugal  force  engendered  bv  the 
revolution  of  the  roller  B  projects  the  pins  P 
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outward,  so  tbM  their  heads  rest  against  the 
case  or  shell  of  the  roller  B,  leaving  the  block 
V  free  to  revolve  upon  the  shaft  D,  but  when 
the  motion  of  the  roller  B  is  checked,  the  pin 
F  that  happens  to  be  uppermost  drops  down,  so 
that  its  point  or  forward  end  rests  upon  the 
shaft  D,  and  as  soon  as  the  said  point  reaches 
the  flattened  side  o^  said  shaft,  it  drops  down  a 
little  further,  so  as  to  overlap  the  said  flattened 
side  of  the  said  shaft  and  hold  it  securely  in 
place.  I 

"Having  thus  described  my  invention,  I 
claim  as  new  and  desire  to  secure  by  letters 
patent: 

"  The  combination  of  the  loose  or  sUding 
pins  or  bolts  F,  having  heads  formed  upon 
them,  with  the  flattened  or  notched  shaft  D,  sub- 
stantially as  herein  shown  and  described,  and 
for  the  purpose  set  forth." 

On  the  third  of  September,  1867.  Hartshorn, 
the  appellant,  also  obtained  his  original  patent 
for  an  improved  shade  fixture.  In  that  speci- 
fication he  describes  his  invention  as  relating 
"  to  a  new  and  useful  improvement  in  that  class 
of  shade  fixtures  in  which  the  shade  roller  is 
provided  with  a  spiral  spring  for  automatically 
winding  up  the  shade.  The  present  invention 
is  an  improvement  on  a  shade  fixture  of  this 
class,  for  which  letters  patent  were  granted  to 
me,  bearing  date  October  11, 1864,  and  is  de- 
signed to  obviate  an  objection  attending  the 
jnginal  device,  which  consists  in  the  unwind- 
ing of  the  spring  whenever  the  shade  roller  is 
removed  from  its  brackets  or  bearings,  a 
contingency  which  involves  the  necessity  of 
winding  up  the  spring  previous  to  the  replacing 
of  the  roller  in  its  bwlngs,  and  which  cannot 
be  done  bv  an  unskilled  person  without  con- 
aiderable  difllculty."  He  then  proceeds  to  de- 
scribe  in  the  speciflcation,  bv  reference  to  the 
[669]  iOostrations,  tiie  device  wmch  embodies  this 
invention,  and  adds  as  follows:  "  The  diffei> 
cDce,  however,  between  the  within  described 
arrangement  and  that  of  the  original  invention 
ia  essential.  In  the  original  plan,  the  si)ring 
unwinds  immediatelv  as  soon  as  the  roller  is  re- 
moved from  its  bracket  or  beariniQB,  as  the  pawl, 
instead  of  beiiu;  attached  to  the  roller  or  any 
part  coDnected  therewith,  is  attached  to  the 
nracket,  the  notched  hub  being  attached  to  the 
ioamal  of  the  roller,  and  when  the  notched  hub 
IB  removed  from  Qke  pawl  the  spring  inunedi- 
ately  unwinds.  In  my  present  improvement  the 
pa^sndnotched  hub,beingbothconnected  with 
the  roller,  the  spring  is  retained  or  prevented 
from  unwinding  equally  as  well  when  the  roller 
ia  removed  from  its  brackets  or  bearings  as  when 
adjusted  in  them."  His  daim  is  as  follows: 
**  The  attarhing  of  a  pawl  and  a  ratchet  or 
noCchedhnbto  a  window-shade  roller,  provided 
with  a  sprinff,  or  to  parts  connected  with  said 
loHer,  in  suoi  a  manner  that  the  tension  of  the 
qnriog  will,  without  any  manipulation  or  ad- 
justment of  parts  whatever,  always  be  pre- 
served, whether  the  roller  be  fitted  in  the  brack- 
da  or  iMarings  or  removed  therefrom,  substan- 
tSi^  as  set  forth." 

Toe  principle  embodied  in  the  Hartshorn  pa- 
tent of  1864  was  that  of  an  automatic  pawl  or 
ratchet,  or  a  pawl  so  constructed  and  arranged. 
wiih  rmect  to  the  ratchet,  that  the  pawl  would 
be  caused  to^gagewith  theratchet  to  stopand 
liold  the  shade  at  any  desired  height  or  point,  or 
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would  be  prevented  from  engaging  with  the 
ratchet  by  merely  vacyinff  the  speed  of  the  revo> 
lution  of  the  roller,  wnicL  was  effected  through 
thesimple  manipulation  of  the  shade  alone  by  the 
hand  of  the  operator,  the  pawl  enfl;aginfi;  with 
the  ratchet  when  the  roller  was  revolved  slowly, 
and  not  enffaging  when  the  roller  was  made  to 
revolve  quicldy.  He  thus  dispensed  entirely 
with  cords  for  operating  the  roller,  and  with 
counterpoises,  and  with  the  old  spring  pawl  and 
refchet  which  required  the  use  of  both  hands 
in  manipulating  the  roller  and  controlling  the 
shade  in  its  ascent  under  the  force  of  thespring, 
as  by  its  use  the  shade  could  be  raised  or  low 
ered  by  the  manipulation  of  the  shade  alone  in 
the  hands  of  the  operator.  In  what  was  pre- 
viously known  as  the  coach  fixture,  it  was  nec- 
essary, while  one  hand  of  the  operator  lifted 
the-  pawl  from  the  ratchet  by  means  of  the  cord, 
to  hold  the  shade  with  the  other  hand,  or  else 
the  shade  would  quickly  fly  up  fw  its  whole 
extent.  The  particular  construction  or  anange- 
ment  of  pawl  and  ratchet  described  by  Harts- 
horn, in  nis  patent  of  1864,  as  his  invention, 
consisted  of  a  ri^chet  or  notched  hub  on  the  end 
of  the  roller  and  revolving  with  it,  and  a  pawl 
placed  uixm  the  bracket  or  stationary  part  of 
the  fixture  and  dropping  into  the  ratehet  or 
notched  hub  bv  gravi^.  The  paWl  being 
mounted  on  a  different  pan  of  the  fixture  from 
that  on  which  the  ratchbw  v7as  mounted,  the 
latter  being  on  the  revolving  roller  and  the  for- 
mer on  the  stationary  part  of  the  bracket,  it 
was  the  necessary  result  from  such  a  construc- 
tion, that  when  the  roller  as  a  whole  was  re- 
moved out  of  its  bearings  there  would  be  a  dis- 
connection aQd  disenoagement  of  the  nawl  and 
ratchet,  and  the  spimg  would  uncou  or  run 
down,  necessitating  the  winding  up  of  the 
spring  before  the  roller  was  affain  replaced  in 
its  bearings,  which  was  a  diflScult  thing  to  be 
done,  pamcularly  by  those  having  the  fixture 
in  use.  It  was  also  inherent  in  the  arrange- 
ment of  the  pawl  and  ratchet  used  in  this  roller 
— ^the  pawl  beinff  stationary  and  resting  on  the 
i^>per  side  of  ue  revolving  notched  nub  or 
ratchet  as  the  roller  and  its  notched  hub  or 
ratchet  revolved  under  the  stationaiy  pawl-* 
that  there  would  be  more  or  less  noise  in  its 
operation,  caused  by  the  notched  hub  striking 
against  and  throwing  up  the  pawL 

It  will,  therefore,  be  perceived  that  the  Harts- 
horn patent  of  September  8,  1867,  and  the 
Campbell  patent  of  September  24, 1867,  are  for 
improvements  upon  the  invention  described  in 
the  Hartshorn  patent  of  1864,  and  in  any  com- 
parison between  the  two  former  the  invention 
embodied  in  the  original  Hartshorn  patent  of 
1864  must  be  eliminated  as  common  to  both. 
The  cireumstances  relied  upon  to  Justify  and 
make  valid  the  reissues  in  1876  of  the  Uarto- 
hom  patent  ot  1867,  and  the  Campbell  patent 
of  the  same  year,  are  conceded  to  be  as  follows: 
In  1878  a  suit  wasbrou^t  in  the  District  of 
Massachusetts  upon  the  David  patent  by  the 
Salem  Shade  BoUer  €h,,  then  the  owner  of  it, 
against  one  WUUam  Q.  HarrU,  who  wassailing 
rollers  made  by  Hartshorn,  the  present  apper 
lant,  who  assumed  the  defense  of  that  suit. 
The  rollers  sold  by  Harris  had  the  pawl  ar- 
ranged so  as  to  move  towards  and  away  from 
the  axis  of  the  roller,  as  described  and  claimed 
in  the  David  patent,  but  this  pawl  was  different 
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in  fonn  from  that  shown  in  the  David  patent, 
and  engaged  with  the  spindle  instead  of  with 
^e  bracket.  The  transcript  of  the  record  in 
that  suit  is  in  evidence  in  this,  and  shows  that 
it  was  made  to  appear,  in  the  effort  to  fix  the 
-dates  of  the  inventions  described  in  the  three 
patents  of  David,  of  Campbell^  and  of  Harts- 
nom,  that  Campbell  made  his  mvention  on  the 
first  of  Mav,  1867,  while  Hartshorn  was  not  able 
to  fix  the  date  of  his  invention  as  earlier  than 
about  the  first  of  August,  1867.  It  was  thus 
shown  that  while  HartBhorn  had  the  elder  pa- 
tent he  was  the  junior  inventor,  and  as  the 
claim  in  the  Hartshorn  patent  of  1867  covered 
the  invention  described  in  the  Campbell  patent, 
there  was  a  conflict  between  the  two  which  it 
was  sought  to  reconcOe  by^  reissues,  Hartshorn 
becoming  the  owner  bj  assignment  of  the  Camp- 
bell patent.  Accordingly,  in  the  reissue  of  the 
Hartshorn  patent  of  1867,  made  October  81, 
1876,  being  one  of  the  patents  now  sued  upon, 
the  patentee  enters  the  following  disclaimer. 
He  says:  "I  do  not  claim  generally  the  ar- 
rangement of  both  the  pawl  and  ratchet  upon 
or  in  connection  with  the  roller,  so  that  the  roll- 
-er  can  be  removed  from  its  brackets  without 
permitting  the  spring  to  unwind,  as  I  believe 
such  an  arrangement  of  pawl  or  detent  and 
ratchet,  as  shown  in  the  patent  of  William 
Campbell  ^ranted  to  him  September  24, 1867, 
had  been  known  previous  to  being  made  by 
myself."  He  then  adds  his  claim,  modified  as 
follows:  "In  a  sprins  shade  roller  having  a 
pawl  or  detent  andratSiet,  or  their  equivalent, 
constructed  and  arranged  so  as  to  engage  auto- 
matically for  holding  ttie  shade  at  any  desired 
point  or  height,  the  combination  with  a  ratchet, 
or  its  equivalent,  upon  the  stationary  spindle 
or  stationary  part  oi  the  fixture,  of  a  hinged  or 
pivoted  pawl  placed  upon  the  end  of  the  roller 
and  acting  substantially  at  right  angles  to  the 
ratchet  or  notched  hub." 

In  the  Campbell  reissue  of  October  81,  1876, 
the  claims  aro  stated  as  follows: 

"1.  In  a  spring  shade  roller,  having  a  pawl 
or  detent  ana  a  ratchet,  or  their  equivalent,  so 
arranged  as  to  allow  the  shade  to  be  drawn 
down  or  run  up  without  obstruction ,  and  which 
engage  automatically  with  each  other  to  hold 
the  shade  in  any  desired  position,  the  arranj^ 
ment  of  such  pawl  or  detent  on  the  roller  which 
canies  the  notched  spindle  or  ratchet,  so  that, 
when  the  roller  is  removed  from  its  Jackets, 
the  tension  of  the  spring  will  be  preserved. 

"2.  In  a  spring  shade  roller,  having  a  detent 
and  ratchet,  or  their  equivalent,  constructed 
and  arranged  to  engage  automatically  Aitheach 
other  for  holding  the  shade,  the  combination, 
with  the  ratchet,  or  its  equivalent,  of  a  loose 
pawl  or  detent,  moving  in  a  chamber  or  guide, 
and  adapted  to  enga£[e  with  the  ^indlei 

"8.  The  combination  of  the  loose  or  sliding 
pins  or  detents  F,  constructed  as  described,  wiu 
the  fiattened  or  notched  shaft  or  spindle  sub- 
stantially as  herein  shown  and  described  /' 

It  thus  api)ear8  that  the  third  claim  of  there- 
issued  Campbell  patent  of  1876  is  identical  with 
the  entire  daim  of  the  original  Campbell  patent 
of  1867,  the  first  and  second  claims  in  the  reis- 
-sued  patent  being  entirely  new. 

In  the  original  Hartshorn  patent  of  Septem- 
ber 3, 1867,  he  characterizes  the  invention  as  an 
improvement  upon  that  contained  in  his  patent 
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of  1864,  in  this,  that  the  pawl  and  notched  hub, 
being  both  connected  wiCh  the  roller,  the  spring 
is  retained  or  prevented  frommiwindinf  equally 
as  well  when  the  roller  is  removed  from  its 
brackets  or  bearings  as  when  adjusted  in  them; 
and  he  states  his  claim  as  follows:  "The  at- 
taching of  a  pawl  and  a  ratchet  or  notched  hub 
to  a  window-shade  roller  provided  with  a 
spring,  or  to  parts  connected  with  said  roller, 
in  such  a  manner  that  the  tension  of  the  spring 
will,  without  any  manipulation  or  adjustment 
of  parts  whatever,  always  be  preserved,  whether 
the  roller  be  fitted  in  the  brackets  or  beirings  or 
removed  therefrom,  substantially  as  set  forth." 
This  claim  in  tbe  reissued  patent  of  October  31, 
1876,  is  changed  so  as  to  read  as  follows:  "In 
a  spring  shade  roller  having  a  pawl  or  detent 
ana  ratchet,  or  their  equivalent,  constnicted 
and  arranged  so  as  to  enga^  automatically  for 
holding  the  shade  at  any  desired  point  or  height, 
the  combination  with  a  ratchet,  or  its  equiva- 
lent, upon  the  stationary  spindle  or  stationary 
part  of  the  fixture,  of  a  hinged  or  pivoted  pawi 
placed  upon  the  end  of  the  roller  and  acting 
substantially  at  right  angles  to  the  ratchet  or 
notched  hub." 

In  the  case  of  HarUham  v.  Baple  S^tade  Rot- 
l&r  Co.  et  al.  18  Fed.  Rep.  90,  decided  in  the 
Cireuit  Court  of  the  Unit^  States  for  the  Dis- 
trict of  Massachusetts, the  validity  of  the  Camp- 
bell reissue  of  1876  was  questioned  and  af- 
firmed. It  appears  also  in  that  case  that  the 
original  patent  of  Hartshorn  of  1864  had  been 
surrendered  and  a  reissue  obtained.  No.  2756» 
August  27, 1867,  being  the  same  in  evidence  in 
this  cause,  for  the  purpose  of  showing  the  state 
of  the  art  at  that  time.  This  reissue,  I^o.  275(1^ 
was  also  questioned  in  the  case  just  referred  to, 
and  held  to  be  invalid,  on  the  ground  that  the 
reissued  patent  extended  the  claim  of  the  origi- 
nal patent,  so  as  to  cover  a  shade  roller  where 
the  pawl  and  the  ratchet  are  both  afllzed  to  the 
roller,  so  that  the  roller  might  be  detached  from 
the  bracket  without  unwinding;  and  that,  with- 
in the  decision  of  MiOer  v.  Bras$  Co.  104  U.  S. 
850  [26:788],  there  had  been  an  unreasonable 
delay  in  obtainin|^  the  reissue,  amounting  to 
laches.  That  reissue  was  accordingly  held 
void,  but  the  Campbell  reissue  of  1876  was  held 
valid,  notwithstanding  the  admitted  enlai^ 
ment  of  the  daim  and  the  delay  in  obtaining 
the  reissue  for  nearly  ten  years.  The  around 
of  the  decision  was  that  the  patentee  did  not 
discover  until  in  1874  that  he  was  entitled  to  a 
priority  of  invention  over  Hartshorn,  whose 
patent  of  1867  covered  the  same  claim.  His  so- 
licitor,  who  was  also  the  solicitor  for  Hartshorn, 
in  obtaining  the  two  patents,  had  assumed  that 
Hartshorn  was  the  first  inventor,  because  his 
application  was  received  first,  and  had  framed 
the  application  of  Hartshorn  acoordingly,  and 
caused  that  of  Campbell  to  correspond,  limit- 
ing his  claim  to  the  particular  form  of  the  de- 
vice, and  granting  to  Hartshorn  the  broad  claim 
now  found  in  the  Campbell  reissue.  This  mia- 
take  seems  to  have  been  discovered,  as  already 
stated,  by  the  takins  of  the  testimony  of  the 
parties  in  the  case  of  the  ScUem  Shade  Botter 
Co,  V.  Edrrti,  ubi  mpra^  the  proceedings  and 
decree  in  which  are  in  evidence  in  this  cause. 
The  reissue  of  both  patents  was  applied  for  and 
obtained  within  two  years  after'  the  disooverf 
of  this  aUeged  mistake,  and  as  the  ezdusiv* 
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right  to  the  invention  was  apparently  coTered 
by  the  claim  of  the  Hartahorn  patent  of  1867, 
it  waa  inferred  and  held  by  the  learned  Circuit 
Gotirt  of  the  Massachiuetts  District  that  there 
was  no  laches  in  the  delay,  and  no  eyidence  of 
an  abandonment  to  the  public  of  the  invention. 
In  the  opmion  of  that  court  it  is  said  (18  Fed. 
Rep.  OS):  "OampbeU,  misunderstanding  per- 
haps his  rights,  or  the  true  state  of  things,  ac- 
quiesced tfirough  his  soUcitors,  who  were  com- 
mon to  both  parties,  in  the  broad  claim  of 
Hartshorn.  When  the  mistake  was  discovered,it 
waa  corrected  by  a  simple  exchange  of  claims. 
A7e  are  of  opinion  that,  under  these  unusual 
circumstances,  the  lateness  of  the  application 
is  explained  and  shown  to  have  been  brought 
about  by  an  actual  mistake  without  fraud,  and 
to  have  been  one  from  which  no  innocent  per- 
son could  have  suffered." 

We  are  not  satisfied,  however,  with  either 
this  reasoning  or  the  conclusion.  Campbell's 
acquiescence  In  Hartshorn's  claim  must  be  re- 
garded, so  far  as  he  is  concerned,  as  an  aban- 
donment of  any  right  on  his  part  to  a  patent 
for  the  same  invention,  and  having  deliberately 
rested  in  that  acquiescence  for  a  period  of  be- 
tween nine  and  ten  years,  it  is  too  late,  accord- 
Idg:  to  the  settled  course  of  decisions  in  this 
court,  to  resume  his  rights.  It  is,  accordingly,  no 
answer  to  this  view  to  say  that,  in  the  mean- 
time, the  invention  was  not  dedicated  to  the 
public  by  Campbell's  abandonment,  because  it 
was  covered  by  Hartshorn's  claim ;  for,  accord- 
tDf^  to  the  supposition.  Hartshorn's  was  a  false 
claim,  and  thouffh  it  may  not  be  regarded  as 
fraudulent,  but  founded  upon  an  honest  mis- 
take, nevertheless  the  validity  of  his  patent 
must  have  failed  whenever  called  in  question. 
aiid  the  facts  were  made  known,  as  they  did 
Ueoome  known,  in  the  suit  against  Harria  The 
mutual  mistakes  of  the  two  parties  cannot  he 
cousklcred  as  correcting  eacb  other.  Harts- 
horn claimed  an  invention  to  which  he  now 
oonfeBflcs  be  was  not  entitled,  and  for  that  rea- 
son hi»  original  patent  was  invalid.  Campbell 
contented  himself  with  the  narrow  claim  origi- 
Dally  contained  in  his  patent  of  1867,  and  there- 
by :icknowledged  that  he  was  not  entitled  to 
the  broader  claim  which  be  now  asserts  under 
his  reissue.  He  had  the  means  and  the  opportu- 
nity Hi  the  time  the  application  for  his  original 
patent  was  pending  to  have  asserted  his  claim 
to  prioriiy  of  invention;  he  chose  not  to  do  so. 
He  acquiesced  in  the  claim  of  his  adversary;  he 
cannot  now  claim  what  he  then  abandoned. 

The  question  of  laches  is  perhaps  immaterial, 
for  the  i-eissue  of  the  Campbell  patent  was  not 
for  the  same  invention  described  nnd  claimed 
in  the  original.  This  does  not  rest  merely  on 
tlie  enlargement  and  change  in  the  nature  of 
the  claim.  The  specification  itself  wa.«  sub- 
fiumtially  altered.  The  alterations.  It  is  said 
in  argument,  had  the  effect  only  of  giving  a 
more  full,  complete,  and  accurate  description 
of  the  same  mechanism;  but,  in  point  of  fact, 
the  alterations  changed  the  shape  of  the  speci- 
fication in  such  a  way  as  to  admit  the  new  and 
enlarged  claim  in  a  manner  in  which  it  could 
not  have  been  made  upon  the  original  descrip- 
tion. A  comparison  between  the  original  and 
leissoed  patents  shows  that  the  specification 
of  the  latter  has  been  materially  changed  so  as 
to  cover,  as  the  invention  of  the  patentee,  that 
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function  of  the  structure  by  which  the  spring 
wHl  be  locked  when  the  roller  as  a  whole  is  re- 
moved fkom  the  brackets,  in  respect  to  which 
the  original  patent  is  entirely  silent  We  are. 
therefore,  of  the  opinion  that  the  first  claim  of 
the  Campbell  reissue,  the  only  one  alleged  to 
be  infringed  in  this  case,  is  void. 

We  are  also  of  opinion  that  the  Hartshorn  re- 
iBsued  patent.  No.  7870,  of  October  81. 1876,  is 
void  on  a  different  ground.  That  reissue  dis- 
claims what  was  diuroed  in  the  original  patent, 
viz. :  the  arrangement  of  both  the  pawl  and  the 
ratchet  upon  or  in  connection  with  the  roller, 
so  that  the  roller  can  be  removed  from  its 
brackets  without  permitting  the  spring  to  un- 
wind, for  the  reason  that  such  an  arrangement 
had  been  previously  invented  by  Campbell; 
and,  instead  of  that  daim,  the  reissued  patent 
is  confined  to  claiming  ''tiie  combination  with 
a  ratchet,  or  its  equivalent,  upon  the  stationary 
spindle  or  stationary  part  of  the  fixture,  of  a  [676] 
hinged  or  pivoted  pawl  placed  upon  the  end 
of  the  roller,  and  acting  mibstantially  at  right 
angles  to  the  ratchet  or  notched  hub."  But, 
according  to  the  admission  of  all  the  parties, 
CampbeU  was  a  pr!or  inventor  of  the  arrange- 
ment by  which  the  pawl  and  ratchet  were  com- 
bined upon  the  roller  in  such  a  way  as  to  allow 
the  roller  to  be  removed  from  its  brackets  with- 
out permitting  the  spring  to  unwind.  Such  a 
combination  therefore  was  not  the  subject  of  a 
subsequent  patent  of  itself,  unless  some  addi- 
tional novelt;^  and  utility  were  introduced  into 
the  combination  by  reason  of  some  substantial 
change  in  the  form  or  mode  of  operation  of  the 
ports.  But  in  this  reissued  patent  of  Hartsliorn 
there  is  nothing  novel,  either  in  the  pawl  or  the 
ratchet,  or  the  mode  in  which  they  jointly  co- 
operate to  produce  the  desired  result.  The 
fact  that  the  pawl  is  described  as  acting  sub- 
stantially at  right  angles  to  the  ratchet  or 
notched  hub  does  not  seem  to  introduce  any 
new  or  useful  element.  The  combination  cov- 
ered by  the  claim  in  the  reissued  [Mitent  is,  in 
law  and  in  fact,  merely  a  mechanical  equiva- 
lent for  that  which  was  already  covered  by  the 
Campbell  patent,  which  had  the  priority  of  in- 
vention. For  this  reason,  therefore,  we  hold 
the  Hartshorn  reissue  of  1876  to  be  invalid. 

It  remains  now  only  to  consider  the  question 
of  thd  alleged  infringement  of  the  David  pa- 
tent. No.  69189.  The  invention  is  claimed  to 
have  been  made  in  December,  1866,  though  the 
patent  was  granted  on  September  24,  1867.  It 
IS  for  an  improvement  upon  the  ori^nal  inven- 
tion of  Hartshorn,  as  described  in  his  patent  of 
1864,  and  must  be  construed  with  reference  to 
that.  It  se^DQis  to  have  had  for  its  object  to  do 
away  with  the  noise  produced  in  the  Hartshorn 
roller  by  the  contact  of  the  pawl  with  the 
ratchet.  That  objection  to  the  Hartshorn  roller, 
David  says  in  his  testimony,  was  what  incited 
him  "to  invent  something  that  would  do  away 
with  the  noise."  He  gave  a  new  form  to  the 
pawl  and  ratchet  used,  and  also  shifted  the 
ratchet  from  the  roller  and  made  it  a  part  of 
the  bracket,  which  was  a  stationary  part  of  the 
fixture,  and  applied  the  pawl  or  engaging  part 
to  the  revolving  roller.  His  pawl  was  "an  arm 
or  detent,"  hinged  or  pivoted  in  a  radial  slot 
in,  and  arranged  in  the  plane  of  the  axis  of,  the 
roller;  the  free  end  of  the  arm  projecting  be-  [677} 
yond  the  end  of  the  roller,  so  that,  us  the  latter 
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revolved  rapidly,  the  free  end  of  the  pawl  or 
arm  would  bo  carried  away  from  the  aria  of 
the  roller  by  the  motion  of  the  roller  itself.  By 
this  movement,  when  the  roller  was  rapidly 
turned,  sendine  the  detent  outward,  it  would 
pass  oter  the  elevated  side  of  thejoumal  box, 
which  constituted  the  ratchet.  When  the  roller 
moved  slowly  or  was  in  a  state  of  rest,  the  ac- 
tion of  mvity  brought  the  detent  toward  the 
center  (3  the  roller  when  the  detent  was  above 
the  center,  and  at  such  time  the  detent  engaged 
the  elevated  side  of  the  Journal  box  or  ratchet, 
and  the  revolution  of  the  roller  was  arrested. 
His  roller  was  also  made  of  wood  bored  out  at 
one  end  to  receive  the  spring,  and  he  placed  at 
one  and  the  same  end  of  the  roller  the  spring 
which  caused  the  shade  to  rise,  the  stationary 
spindle  to  which  one  end  of  the  spring  was  at- 
tached, and  the  ann  or  pawl,  whereby  he  was 
able  to  saw  off  the  other  end  of  the  roller  to  fit 
any  width  of  window.  As  the  pawl  was  on 
the  revolving  roUer  and  the  ratchet  on  the 
bracket,  when  the  roller  was  removed  from  its 
brackets  the  pawl  and  the  ratchet  became  dis- 
connected, so  that  the  spring  would  uncoil  in- 
stead of  holding  the  parts  in  place.  The  claims 
of  the  David  patent  are  as  follows: 
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"1.  T1j€  arxi  or  r^^rrrit  k,  arr^^rj.-'  uyuii  the 
roller  in  such  a  manner  that  it  moves  toward 
and  away  from  the  center  or  axis  of  Uie  roller 
a  by  the  action  of  gravity  and  centrifugal  force, 
aul)8tantially  as  described. 

"2.  The  combination  and  arrangement,  at 
Mi 


the  same  end  of  a  shade  roller,  of  a  spring,  /*. 
rod  d,  and  arm  or  detent  A;,  or  their  mechanical 
equivalents,  substantially  as  described.*' 

The  device  is  illustrated  by  drawings  accom- 
panying the  specification  of  the  patent,  as  fol- 
lows: 

It  is  to  be  observed  that  in  these  claims  noth* 
ing  is  said  about  the  combination  of  the  arm 
or  detent  k  with  the  elevated  side  of  the  Journal 
box,  which  is  a  distinct  and  separate  part  of 
the  mechanism;  and  yet  it  is  periectly  obvious 
that  it  is  onlv  in  combination  with  that  sepa- 
rate ratchet  that  the  arm  or  detent  k  performs 
any  useful  function  at  alL  The  fact  that  the 
arm  or  detent  A;,  arranged  on  the  roller  in  the 
manner  described,  moves  toward  and  away 
from  the  center  or  axis  of  the  roller  in  conse- 
quence of  the  motion  of  the  roller  itself,  is  not 
patentable  independentiy  of  any  useful  combi- 
nation in  which  it  performs  a  necessary  part. 
Any  ann  or  detent,  pivoted  at  one  end  and 
loose  at  the  other,  would  necessarily  follow  the 
motion  of  the  roller,  the  loose  end  flying  out- 
wardlv.  The  same  remarks  applv  to  the  sec- 
ond claim  of  the  combination  and  arrangement 
of  the  roller  and  spring,  the  rod,  and  the  arm 
or  detent  at  the  same  end  of  the  roller.  They 
perform  no  function  by  reason  of  the  circum- 
stance of  their  being  at  the  same  end  of  the 
roller,  except  in  conjunction  with  the  ratchet 
on  the  bracket,  and  were  is  no  novelty  in  such 
a  combination  and  arrangement,  as  the  same 
thing  was  found  in  the  original  Hartshorn  pa- 
tent It  follows,  therefore,  that  in  the  con- 
struction of  the  David  patent  the  claims  must 
be  confined,  by  reference  to  the  specification,  to 
the  use  of  the  devices  named,  in  a  shade  roller, 
where  the  pawl  or  detent  is  upon  the  roller, 
moving  with  it,  and  the  ratchet  or  enga^ng 
part  is  separated  by  being  placed  upon  a  jour- 
nal box  or  bracket,  or  other  fixed  part  of  the 
mechanism,  and  that  it  must  also  be  limited  to 
the  particular  form  of  the  arm  or  detent  de- 
scribed. It  follows  from  this  that  the  shade 
roller  manufactured  and  used  by  the  defend- 
ants is  not  an  infringement  of  the  David  pa- 
tent. In  the  defendants'  roller,  the  pawl  and 
the  ratchet  are  both  upon  one  end  of  the  roller, 
the  pawl  beinff  upon  the  revolving  part  and  the 
ratcnet  upon  ue  fixed  part  of  the  roller,  and 
the  pawl  and  ratchet  are  of  a  different  form 
from  those  covered  by  the  David  patent 

We  bold,  therefore,  upon  this  part  of  the 
case,  there  was  no  mfrinranent 

Tht  deorm  belaw  woi  Herrfore  right,  and  is 
cf^rmed. 

True  oopy.   Test 

James  H.  MoKeaney,  CJcrk,  Sup.  Ctourt,  U.  a. 


HOBART  B.  IVBS,  Appi., 

e. 
JOSEPH  B.  SARGENT. 

(See  S.  0.  Beporter*S  ed.  SBB^SSSJ 

Reimud  Utten  patefU^mproffement  in  doer 
boU$--claim$  ineaUd  oi  not  far  the  mms  in- 
tenUan  4U-ariginal  patent— laehei  in  applying 
far  rdenie^-rule  at  to  dUiffence  required, 

1.  The  third  and  fourth  olalms  of  reisnied  lettert 
(>atent^  No.  9901,  for  an  improvement  in  door  bolts, 
with  tne  oorretpondlnff  alteiatioiis  in  thespectflca- 
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«k>n,  ooMiltute  ludi  an  ezpaniloii  of  the  orlfliiAl 
patent  as  to  destroy  its  identity,  and  to  that  extent 
to  ayold  the  retasued  patent. 

2.  Said  reissue  as  to  said  olaima  Is  also  Yoid  beoanae 
of  the  laches  of  the  patentee  and  his  assignee,  in 
failing-  to  apply  for  the  reissue  until  more  than  two 
years  after  the  isnie  of  the  original  patent 
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APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Connecticut  Af- 
Jhmed, 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Mr.  Henry  T.  BlaJKe.  for  appellant: 

The  negleoi  bj  a  lawyer  of  his  client's  cause 
does  not  constitute  unreasonable  laches  on  the 
pert  of  the  client. 

Where  an  attorney  neglected  to  file  an  ap- 

Elication  as  directed  by  the  inventor,  it  was 
eld  that  "  The  client  should  not  be  made  to 
suffer  for  the  neglect  of  his  attorney.^ 

Hatees  ▼.  McNeal,  8  Bann.  A  Aid.  876;  Bird- 
4aU  y.  McDtmald,  1  Bann.  86  Ard.  165;  Adame 
▼.  J<me$y  1  Fish.  529;  SayUi  y.  Ohieago  db  JV. 
W.R.Ii.  Cb.  2  Pish.  528. 

The  general  rule  is  that  "  Delay  will  not  op- 
erate as  a  bar  so  lonff  as  the  imrty  remains, 
without  any  fault  of  hu  own,  in  ignorance  of 
his  rights  luid  injuries." 

Stanhopes  Oaee,  L.  R  1  Ch.  App.  Cas.  161; 
Charter  v.  Treoelyan,  11  CI.  &  P.  714. 

In  Siute  y.  Armetreng,  20  P^  Rep.  848,  it 
was  held  that  nothing  should  be  predicated 
airainst  the  inventor  through  the  acquiescence 
of  his  solicitor  in  the  re^tion  of  the  broad 
claim,  when  such  acquiescence  arose  from  the 
solicitor's  misunderstanding  of  the  nature  of 
the  invention;  the  inventor  beinf  of  foreign 
speech,  and  so  possibly  "  Not  having  been  able 
fuDy  to  explain  the  matter." 

Where  some  of  the  ingredients  or  devices 
are  new,  though  claimed  in  a  general  combina- 
tion only,  if  these  new  ihcredients  or  devices 
are  found  described  and  clearly  shown  in  the 
specifications,  drawingjs  or  models  of  the  orig- 
inal patent,  such  distinct  inventions  may  he 
iemgated  from  the  combination  and  made  the 
subject  of  a  reissue  "  In  order  to  give  effect  to 
the  real  invention." 

BaUin  V.  Taggert,  58  U.S.  ITJHow.  74 (15:87); 
Smith  V.  Merriam,  6  Ped.  Rq).  718;  Orandai 
V.  Waiter9, 20  Blatchf  .  97;  Parham  y.  Ameri- 
can  Buttonhole  eU,  Co.  4  Pish.  468:  iteW  v. 
Ocean  MiUi,  2  Bann.  Sn  Ard.  469;  Herring  y. 
ifetem,  8  Bann.  Sn  Ard.  55;  Oallahue  y.  But- 
terfidd,  10  Blatchf.  287;  Graham  y.  McQrr- 
miek,  11  Ped.  Bep.  859;  Aemui  v.  Alden,  27 
Fed.  Rep.  681 

Mr.  John  S.  Beaoh,  for  appellee. 

Mr,  Juttiee  Katthews  delivered  the  opin- 
loo  i;f  the  court: 

This  is  a  bin.  in  equity  flM  by  the  appellant 
to  restrain  the  alleged  infringement  of  the  oom- 
^ainant's  rights,  as  the  assignee  of  Prank 
Davis,  of  reissued  letters  patent  No.  9901,  for 
an  improvement  in  door  bolts.  The  original 
patent  was  No.  202158,  dated  April  9,  1878. 
The  application  for  the  reissue  was  filed  April 
1, 1881,  the  reissued  letters  patent  being  di^ 
October  18,  1881.  The  alleged  infringement 
119  U.  & 


is  of  the  third  and  fourth  dalms.  As  the  case 
turns  wholly  upon  the  validity  of  the  reissued 
patent  it  is  Important,  for  purposes  of  com- 
parison, to  set  out  the  original  and  the  reissue 
in  parallel  columns.  So  much  of  the  original 
as  is  excluded  from  the  reissue  is  marked  hi 
brackets,  and  the  additions  made  by  the  reissue 
are  in  italics.    They  are  as  follows: 
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part  of  letters  piitcnt  No, 
aj:.'ir*,  dated  Apdl  0. 
Mm     Appllcfttion    flJed 


To  aU  ii^hom  U  mO/u  «<w^ 
Gtm: 

Bo  Jt  knowD  that  I^ 
Fr\nk  DAVia,  of  North 
Aiilnms,  In  the  County  of 
Bf^rkeJair©  ajid  Statfl  of 
Mu.'natiGhu^otts,  tanvia  Ln- 
VPnt^M  wcrUiJQ  new  Had 
UHoful  trnprovempotfl  in 
do^T  bolts;  {Hn4  I  do 
hereby  ileelaro  that  J  the 
foIl<swlnK  Is  a  [roll, 
ckiir,  an<]  erftot]*1c*if Tip- 
Umo  [of  my  iTiventkJa* 
which  wDl  eiuihleotiier^ 
Sltil  (od  tn  the  art  to  w  hi€b 
it  a[»[icrtjLln^  to  mnke 
aiirl  use  the  Biimo,  rtater- 
eut'o  t>einflr  hnd  t/i  ihe  ao- 
companvitiff  dmwlp^, 
ftiici  to  lertera  of  ivfer- 
eivic  rnarked  thereon, 
Trhich  form  a  mrt  of 
thiB  j*|MM;irtcayorin 

[ThL«  Invention  Is  an 
iDipn^vement]  on  letten 
phuot  f  No,  i(iD,5i31  j 
gnunf'.'d  to  [the   und^r- 

The  La«tnrcof  «Udl  Io- 
ta I  ]  t  Irm  conjii?  Ua  [c  [  i  \ot\  y] 
in  i:  0  m  bi  n  j  n  n  fx  cy  1 1  ndric- 
al  outer  ciif^lnjT  with  nn 
inrtcT  [caeinF]  cvn- 
Bti  uct&3  anfl  riet:e6»ed  as 
hin'lnatter  dcscril)efl» 
said  [r4]LSJnj7!i]  combining 
to  Sncln^i'  tbe  o  pt  rati  tiff 
ine<:ih4irjiBm,  tm^  to  lona 
a  f ul cru m  had  gui d€ 
tl^ioff for;  [and]  In  ooin- 
blninar  with  &aiii  [  cas- 
ing j  a  tH'dL,  pttmao,  an<] 
[hob,  HO  ef>nBiruct*.»id  and 
anarTtrod as u>  tipi^rate \n 
the  ijjimo  with^>ut  pivot 
plus  or  any  additional 
df?!vloeei  iilj  as]  herein* 
aft*:^r  more  fully  [de- 
BcribiNli]  nod  rlainn^. 

In  the  ftccomponytng 
drawl  DKB  Tisu  1  [  rcpre>- 
»(>utii  the  di?v1c<^  us  m 
TThuleJ  in  fMJTTimx.^tiye, 
Yiir.  I  [represents]  a  i:H*r- 
eptxaive  view  of  tb6  In- 
ner [  casinr  and  con- 
Uu{^l  Flw,  a  te  a  [derAU] 
view  of  the  bolt  [and  it* 
attjuhTufiTita],  FiR-.  I  la 
a  detail  view  of  the  \n- 
t\^x  [trtsiu^.]  Fig.  B  li 
a  detaO  view  of  the  outer 


A  deelRTmtee  a  oylln. 
drlcal  metallic  t*u tor  cas- 
ing or  sJeev*^,  which  ifl 
pro ^i lied  with  opposite 
opining  a  a  m^ar  jtw  mwt 
eo*!,  and  with  a  hole  a'  « 
tui'  iLEitjiehment  hy  meani 
of  ?.<  row  a*  Uy  inner  cas- 
ing B. 


Rdeme. 
*'8peoifloation  forming 
part  of  reteued  letters 
patent  No.  9901,  dated 
October  ISjlWl.  Orl|fl- 
oal  No.  2tXS156,  dated 
Anril  9,  1878.  Applioa- 
tlon  for  reiflsue  filed 
April  1, 1881. 
To  dO  vohomit  mayoon- 


Be  It  known  that  I. 
Frank  Datis«  of  North 
Adams,  in  the  County  at 
Berkshire  and  State  at 
Massaohiifletts  have  in* 
Tented  certain  new  and 
useful  improrementB  in 
door  bolts,  of  which  the 
following  is  a  deiorio- 
tion* 


^he  liiiDi'oo0iii€'fiCi  mif 
on  e^  aoor  bolt,  for 
vsMeh  tatteiB  naftentioers 
grantedto^ns  juy  a.  1877. 

The  invention  oonsistB 
in  oombining  a  crUndrio- 
al  outer  ease  with  an  inp 
ner  oom,  oonstruoted 
and  recessed  as  herein- 
after described,  said  ca»et 
oombining  to  inclose  the 
operatixig  mechanism, 
and  to  form  a  fulcrum 
and  guide  therefor;  in 
oombining  with  said 
COMS  a  bolt,  pitman,  and 
cronk;  ond  In  a  pUman 
or  oonneetkuf  rod  per^ 
forming  the  fimetiont  of 
hoih  pttfnati  andaprinih 
OS  tlie  above  are  herein- 
after more  fully  set  forth 
and  claimed. 

In  the  aooompanjtaig 
drawings  Fig.  1  shoiw 
the  boU  in  perspective. 
Fig.  S  is  a  perspective 
view  of  the  inner  ooss 
and  pordoiu  o/  $ome  of 
the  working pana.  Fig.l 
is  a  view  of  the  bolt, 
«prfnif,and  erofik.  Fig. 
4  is  adetafl  view  of  the 
Inner  com,  and  Fig.  5  is  a 
detaUviewof  the  outetf 
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To",  enable  othere  to 
tmike  anduee  my  improve^ 
mente  <fi  door  bolts,  IwOl 
deaerbet  them  in  detaU. 

ui,  F(0B*  1  and  ft,  ieaeih 
lindricol  metaiHc  otUer 
ease,  having  the  hcHee  a  a 
near  its  rear  end,  and 
hoUe  a',  throii^^  wiMch  a 
aerew.  a* ,  Fig.  1,  posses 
into  the  inner  oaee  B.  to 
hotdthe  two  eaeee  together. 
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It  la  obvloufl  thftt  mnf 
ri»K.m^^  ICBOWH  equivalcDi  tti^U 
lOOO  J  eniDir  may  be  Butwtituted 
lor  said  ecrew.  &iild  cos* 
lug  A  l3  preferably  a 
mereabcll  of  eteeU  but 
both  the  material  and 
thickDeaa  cao  be  consid- 
erably varied  wJtbi>y.t 
departing  from  ray  Iq- 
veatJon, 

Inner  caMtig  B  la  of 
brass,  cast  Ifqq,  or  otber 
cbwip  metaU  and  bas 
6kich  diameter  aa  allows 
it  to  paJEs6  readily  into  &aid 
outer  cadi  i  \g  o  rele^iv  e.sLnd 
to  be  coDveuiontly  with- 
drawn tberefrom.  It  Ih 
pn5  videri  at  the  f  mot  end 
witb  a  dink,  wbiuh  Ijob  a 
cCDtral  opetilng.  b.  for 
tbe  pafisag:e  of  tiie  bolt, 
and  an  tmimlar  flange, 
1 6561  ft'  ^  which  proveuts  It 
fro  EH  being  forced  back 
too  farwitbin  saidexte- 
rror  casing.  The  botU^ra 
of  aaid  inner  casiiiK  U  bas 
AbroAd  kjngltudiELal  Blot, 
b'  J  extending  trom  end 
to  end,  and  coramtinleat- 
Jnir  with  a  BJindur  lonui- 
tudlnal  ftlot,  53  ,  in  tbe 
top  of  said  caeinff  E, 
waiota  extends  about  two 
tbJrda  of  tbe  lennrtb  of 
iaJd  caflJng^,  besliinliagr 
Just  behind  eald  front 
disk.  TbeJnteriorofthe 
f  orwardpart  £^1  Sfild  S  nner 
casing  is  thus  untirtly 
removed,  leaving  vert- 
ical WiOls  b*  iH  on  ^^h 
ilde  of  tho  space  thus 
produced.  This  space  Is 
■eparated  hf  a  trans- 
Torsep{Ut]tion,b<i ,  f rotn 
«  trausTerse  groove,  b* , 
in  the  bottom  of  which 
is  a  longitudinal  Elot«  h'^  . 
A  tranaverse  partition. 
h*  ,  at  tbe  rt!ar  of  said 
groove  and  slot,  forma 
part  of  the  rear  end  of 
casing  B,  and  has  in  Ita 
top  screw- threaded  hole 
or  socket  5*,  for  tbe  re* 
oeption  of  faateulng 
screw  0^  . 

C  destgnate«  tbe  door 
liqlt,  havlDg  guide  pins  c 
oniti  sideband  near  it& 
pear  end  a  rBce*ie,  c  ,  in 
wbiob  works  the  lower 
end  of  cranio  arrn  D, 
for  cued  In  one  piece  with 
flat  bub  D.  Said  l<jw-er 
end  of  crank  arm  D'  h 
connected  by  pitman  E 
to  the  fr^jnt  pHrt  of  enid 
bolt.  Said  hob  D,  when 
In  position  for  ui^e^  ex- 
tends  up  through  sajd 
slot  bf .  so  that  its  square 
or  similarly  ehaped  cen- 
tral hole  la  in  a  tin c!  with 
tranaverse  groove  M  of 
Inner  caaiag  B,  and 
opposite  holei  a  a  of 
outer  casing  A.  The 
prismatic  shank  of  the 
kov  is  passed  through 
BBld  boles  and  groove^ 
and  operated  a*  y^Lial  to 
tboot  or  draw  the  bolt. 

I  do  not  corfflne  myself 
to  the  exact  details  of 
f^natructlon  shown,  as 
theee  ma^  be  somerwhat 
modified  In  various  waya 
without  depaning  from 
tbe  spirit  of  my  Inveu- 
tlom 

Tbe  working  parta  of 
my  mectuukloa  an  more 

6M 
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The  innfT  eplindrical 
cofie.  B,  Fios-  3  and  4,  Ci 
made  to  M  cTosel]/  into  fh* 
ou£*r  eoac,  and  ha»  (in  iU 
front  end.  a  disk  trt 
which  in  the  tenirai  cfpeiv- 
iug,  b'.  Onits  fnmicnd 
the  Jiangt  h'  it  /wrrned, 
afjainsl  which  the  outer 
mjic  come-i.  A  eioU  b« , 
Fig.  4,  fxtends  from  ifu 
dinH  on  Ute  front  end  the 
vchole  ietiijth  of  the  case. 
AnWtermt,  b^^ » opfKtsMe 
the  eh}t  b^  ,  tJrtcnds  back- 
■u:ard  from  { h  e  en  d  d  i^K  as 
»hriVJtir  in  Fiij'  i-  These 
dotal f.avr  ihe  part»  lr<  If* 
of  the.  itiner  coi&e^  as  &yio\xtn 
in  tig^  4,  A  i;rwi»e,  b*  , 
extends  atros&  th^  ca&t  be- 
iuKen  thevatt»  b*  andb* 
of  the  case.  A  UmQitudi' 
nai  sH^U  b' ,  M>^ecU  this 
grpoi'eand  UciUthrijuffh 
Uu  catse. 

i\  Fig.  S,  it  the  bolt, 
mads  uHih  tfte  lUifs  c  c, 
fmlu  one  of  which  is  used. 
The  projeefiny  end  is 
rounff,  thepartirUhintiie 
case  is  re^^aiiguiar,  one 
of  the  narrt/wer  ffides  fli- 
tmo  into  the  sii^l  b^  ,  and 
l/i*  olh^  into  b3 .  Its 
Teas'  end  is  fnode  wjt- 
rO'iAcr  and  thinner  to 
make  room  far  the  crank, 
aa  shown  inFiQ.  8* 

The  cranh  D  is  made  in 
the  nauai  /orm,  and  ia  ar- 
ranged  in  a  uositinn  to 
briTk{t  the  hole  Ihrouiih  its 
larger  end  i^i  line  with  ths 
grofwe  b»  on  the  inner 
cam  and  vtth  the  open- 
iTws  a  a  in  the  outtr  ease. 

The  pitman  a^id  ^jrtfjfl 
E,  Fih.  ^  is  a  straight 
hcerd-drawn  teire^  and  is 
connected  to  the  bolt  and 
crank  by  suitaible  pitifital 
co7itiectitttis.  An  stutwn 
in  the  dratHngt,  Us  c-nds 
are  bent  at  right  atig^e^  to 
its  Ie7i0h  and  pass  into 
,  holes  in  the  holt  and 
I  cranh^  the  Sfpring  beiTig 
ituxde  itmiT  enrmjQh  for  iM 
piifTxiEee,  The  lug  c  on 
the  00/t  is  Ki  arranged  rei- 
alive  to  the  arrinections 
of  the  spring  as  to  give  it 
the  required  fUiff'ec  of  lerir- 
tton  or  '*«e*  up,**  tisitii 
oaiied.  The  tenaifyn  bend* 
the  tjtring  rrver  the  lug  c, 
as  fht^m  in  Fig.3.  The 
Jiey  has  its  thank  itqnare  to 
fd  the  ho/e  in  the  cranK 
with  a  round  part  n^ar 
the  handle  to  turn  in  the 
GOSA^  oa  ihown  inFig,  U 


fl  nnl  y  eef^u  red  a  rid  m  ore 
perfectly  protected  than 
In  m^  ionner  patent,  as 
hereinbefore  ret  i ted.  I 
aiiio  deem  the  ehtiiie  of 
my  new  juib  and  crunk 
preferable  for  practical 
working.] 

Ha  V  [  n  g  [  thus]  described 
my  [iiive[itionl,  ivhat  i 
claim  Bs  new,  and  de* 
sire  to  protect  by  letter* 
patent,  is— 

1.  The  combination, 
with  a  door  boit  and  op* 
era  ting  raechun  ism,  of  a 
cy  1 1 01 1  r  icrt  1  ci  tt-  r  1  <  j  r  [  ciis- 
IngJ  and  a  reees^ied  inner 
[cafuig.J  said  icasioysj 
combining  to  Inclose  the 
0  perati  ng  meo  ii  an  ii^  m, 
and  to  form  a  fulcrum 
and  Kuidc  therefor  sub- 
stnritittlly  as  set  forth. 

Si,  The  e^jmbinatiou  of 
[cafiing]  A,  having  op- 
poaiio  boles  a  a,  with  In- 
ner [casing]  B.  having 
transverse  grrjove  h*  and 
^ot  b'  ,  [Eat  bub]  D, 
[having  enink  arm  D,'l 
and  the  bolt  and  pitman, 
sub^tantiaDy  ea  set 
forth. 

13.  The  combination  of 
G^-lindrical  outer  casing 
A  with  Inner  easing  BJ 
having  annular  troni 
fiiinge  i)i  ,  side  walla  b* 
5^,  transverse  partitions 
b*  and  b* ,  traasvei^e 
groove  b« ,  and  sint  b' , 
said  caBlngs  being  se- 
curely fastened  together 
and  adapted  to  receive 
the  bolt  and  working  me- 
chanistn,  HubstantJiuly  u 
set  forth-]*^ 


J^/- 


Hayinff  described  my 
improved  holt  and  i/^ 
mods  of  operaUon^  what  I 
claim  as  new,  and  desiiv 
to  secure  by  letten  pa- 
tent,ia— 

1.  The  oombination, 
with  a  door  bolt  and  op- 
eratlng  mechanism,  of  a 
cylindrical  exterior  ease 
and  a  reoeased  inner  cok^ 
said  coass  combining  tu 
inclose  the  operating 
mechanism,  and  to  form 
a  fulcrum  and  fulde 
therefor,  subatantiaily 
as  set  forth. 

2.  The  combination  of 
cose  A,  having  oppoelti- 
holes  a  a,  with  inner  ea^ 
B,  havinflr  transver*' 
groove  M  and  slot  h^ 
cranky  D,  and  the  boli 
and  pitman,  substan- 
tially as  set  forth. 

8.  The  combination  oi 
thehdUO^  provided  with 
the  luge,  pitman  ff,  op- 
erating as  a  pitman  an/i 
spring,  and  crank  D  t*» 
hold  the  bcU,  subeUui- 
tto}ly  08  set  forth. 

4.  ih  a  eyUndrfeal  door 
hoU,  the  pitman  E^  ar- 
ranged ana  adapted  toop- 
erate  as  a  pitman  and 
spring,   mOMantdaUy  as 


J1^.Jt 


^ni^ 


It  will  be  observed  that  the  first  aod  second 
claims  of  the  reis.sued  patent  are  substantially  tbe 
same  as  tlie  first  and  second  daims  of  the  orig- 
inal patent;  biU  a.s  there  is  no  allegation  or  proof 
of  &ny  infriDgeinent  by  the  appellee,  of  either 
of  these,  they  may  both  be  dismissed  from 
further  consideralioD.  The  third  claim  of  the 
original  patent  h  omitted  fron;  the  reissue,  its 
place  being  taken  by  the  third  and  fourth 
clniniB  of  the  latter  The  whole  question  is 
whether  the  patetitee  and  his  assignee  are  en- 
titled, under  the  circumstances  of  the  case,  to 
claim  the  pitmni3  E,  operating  as  a  pitnmn  and 
f^priD^  m  a  door  bolt,  as  a  distinct  and  separate 
invention,  irrcspeciive  of  its  combination  wiUi 
U16  exterior  and  interior  cases  mentioned  in  tbe 
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first  and  second  claims.  Tbisriefat  is  affirmed 
by  the  appellant  and  denied  by  the  appellee. 

The  in^idity  of  the  reissued  patent  is  main- 
tained by  the  appellee  on  two  grounds:  (1)  that 
the  reissue  emDraces  a  difTercnt  invention  in 
the  third  and  fourth  claims  from  any  described 
[659]  or  contained  in  the  original  specification;  and 
(2)  that,  if  it  were  otherwise,  the  patentee  and 
assi^ee  bad,  at  the  time  of  the  application  for 
a  reissue,  lost  their  rights  to  correct  the  defects 
10  the  original  by  weir  own  laches.  It  was 
upon  the  latter  of  these  grounds  that  the  circuit 
court  proceeded  in  dismissing  the  bill.  The 
undisputed  facts  on  this  part  of  the  case  are 
stated  by  the  circuit  court  in  its  opinion  and  are 
as  follows: 

"  The  inventor,  a  carpenter  by  tmde  and  not 
an  educated  man,  invented  the  device  in-  No- 
vember, 1877,  and  applied,  in  January,  1878, 
to  Mr.  Terry,  a  patent  solicitorin  New  Haven, 
to  procure  him  a  patent,  specifying,  as  the  in- 
vention to  be  patented,  the  pitman,  which,  in 
connection  with  the  crank,  held  the  bolt  and 
SDswend  the  double  purpose  of  pitman  and 
spring.  Tauj,  being  in  ill  health  and  there- 
fore not  th€B  doing  business,  sent  the  case  to 
his  agent  in  Washington,  with  Davis'  instruc- 
ions.  In  due  time  the  papers  were  returned  to 
Terry  and  were  signed  by  Davis,  who  read  them 
and  supposed  that  the  application  '  covered  the 
spring  which  he  intended  to  be  patented.' 
Terry  did  not  read  the  application.  The  pa- 
tent was  received  by  Davis  in  April,  1878.  It 
does  not  appear  whether  it  was  then  examined 
or  not  The  plaintilF  did  not  see  the  patent  un- 
til after  it  was  assigned  to  him,  on  May  28, 
1879.  Whether  he  then  read  it  or  not  he  does 
not  know;  but  in  the  latter  part  of  1880,  after 
Uie  defendant  had  begun  to  infrin^,  he  did  read 
it  and  supposed,  from  the  drawing,  that  the 
pitman  spring,  as  a  separate  invention,  was  se- 
cured by  the  patent,  until  he  was  undeceived 
by  Mr.  Terry.  In  the  spring  of  1878  the  phiint- 
in  received  from  Davis  a  license  to  use  the  pit- 
man spring  upon  another  than  the  patented  bolt. 
In  September,  1880,  Sarsent  ft  Co.  commenced 
work  upon  the  patterns  for  the  infringing  bolt, 
and  made  the  first  bolts  December  1,  1880." 
/«e«  V.  Sargent,  21  Bhitchf.  417. 

The  application  for  the  reissue  was  not  made 
mitil  after  the  lapse  of  nearly  three  years  from 
the  date  of  the  original  patent;  that  is,  from 
April  9,  1878,  until  April  1, 1881.  It  may  be 
assumed,  as  the  elTect  of  the  evidence,  that 
|lg*l  Davia  in  describing  to  his  solicitor,  Terry,  the 
^^^  mvention  which  he  wished  to  have  patented, 
spedficalty  designated  and  described  the  pit- 
man spring  as  his  substantial  invention,  distinct 
from  the  combination  of  wLich  it  formed  a  part 
in  the  first  and  second  chdms  of  the  patent.  In 
his testimonyon  this  point,  hi  answer  to  the 
Question,  "  What  did  you  describe  to  him  as 
the  invention  which  yon  wished  to  have  pa- 
tentedr  Davis  states,  "  I  explained  to  Mr. 
Terxy  that  I  had  ftol  the  spring,  answering  for 
a  spring  and  also  for  turning  the  bolt — a  pitman 
spring.  I  didn't  know  the  term  at  that  time;" 
and  auo  that  he  wished  to  have  patented  "  this 
pitman  spring,  and  this  guard,  lever,  and  that 
poTChase  it  had  hi  holding  the  bolt  out  or  back; 
also,  in  moving  the  bolt  out  and  back."  Teriy 
also,  on  the  same  point,  says  that  Davis 
"  brought  the  invention  or  bolt  to  me  and  stated 
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that  he  wanted  to  get  it  patented.  He  also 
stated  what  his  ixnrention  was,  as  he  considered 
it,  that  he  wonted  patented,  and  the  thing  that 
he  wanted  patentca  particularly  was  the  pitman 
or  connecting  rod,  wliich  answered  the  double 
purpose  of  pitman  and  ^ring,  and  in  connec- 
tion with  the  crank  hdd  the  bolt  when  it  was 
shoved  out  of  the  ca.%  and  when  it  was  drawn 
with  in  the  case. "  Terry  also  states  that  he  sent 
'*  a  letter  of  instructions  with  the  model,  setting 
forth  Mr.  Davis'  wishes  as  he  had  expressed 
them  to  me."  The  specification,  as  prepared 
by  the  solicitor  in  Washington,  was  returned  to 
Torry  and  by  him  exhibited  to  Davis,  who 
signed  the  application,  as  he  states,  after  he  bad 
examined  it  and  supposed  it  to  be  right,  "  cov- 
ering the  spring  which  I  intended  to  be  pa- 
tented." Mr.  Terry  states  that  he  does  not  rec- 
ollect whether  he  himself  read  over  the  specifi- 
cation and  examined  the  claims  at  the  time  Mr. 
Davis  signed  the  papers,  or  not.  On  tliis  ap- 
plication the  patent  was  issued,  and  it  docs  not 
appear  to  have  been  read  or  examined  by  any 
of  the  parties  in  interest  until  after  the  appellee 
commenced  making  the  bolts  now  alleged  to  l)e 
an  infringement  It  was  then  discovered  for  the 
first  time  that  the  orifirinal  patent  did  not  cover 
the  claim  as  now  maae,  and  the  reissue  was  ob- 
tained to  effect  that  purpose. 

It  is  admitted  in  argument  by  the  counsel  for 
the  appellant  that  there  was  negligence;  it  is 
contended,  however,  that  it  was  not  the  negli- 
gence which  in  law  is  imputable  to  the  patentee 
or  the  appellant,  but  the  negligence  of  the  so- 
licitor employed  by  the  patentee  to  obtain  tJie 
patent.  Counsel  say.  "It  was  the  Washington 
solicitor's  disobedience  to  instructions  which 
caused  the  mistake,  and  Terry's  neglect  to  re- 
vise the  application  before  sending  for  Davis  to 
sign  it,  which  prevented  its  discovery." 

The  rule  of  diligence  required  in  such  cases, 
as  the  result  of  previous  decisions  of  this  court, 
is  stated  in  WoUeruak  v.  Rciher,  116  U.  S.  06, 
99  [29:  860,  861.1  in  these  words:  "  It  follows 
from  this,  that  if,  at  the  date  of  the  issue  of  the 
original  patent,  the  patentee  had  been  conscious 
of  the  nature  and  extent  of  his  invention,  an  in- 
spection of  the  patent,  when  issued,  and  an  ex- 
amination  of  its  terms,  made  with  that  reason- 
able degree  of  care  which  is  habitual  to  and  ex- 
pected of  men  in  the  management  of  their  own 
mterests  in  the  ordinary  affairs  of  life,  would 
have  immediately  informed  him  that  the  pa- 
tent had  failed  fully  to  cover  the  area  of  his  in- 
vention. And  this  must  be  deemed  to  be  notice 
to  him  of  the  fact,  for  the  law  imputes  knowl- 
edge when  opportunity  and  interest,  combined 
with  reasonable  care,  would  necessarily  impart 
it.  Not  to  improve  such  opportunity,  under 
the  stimulus  of  self  interest,  with  reasonable 
dili^nce,  constitutes  laches,  which  in  equity 
disal)les  the  party  who  seeks  to  revive  the  right 
which  he  has  allowed  to  lie  unclaimed  from  en- 
forcing it  to  the  detriment  of  those  who  have 
in  consequence  bc^n  allowed  to  act  as  though 
it  were  abandoned." 

In  Mahn  v.  Harwood,  112  U.  8.  dM,  862  [28: 
665,  668],  it  was  stated  that  **  If  a  patentee  has 
not  claimed  as  much  as  he  is  entitled  to  claim, 
he  is  bound  to  discover  the  fact  in  a  reasonable 
time  or  he  loses  all  right  to  a  reissue;  and  if  the 
Commissioner  of  Patents,  after  the  lapse  of  such 
reasonable  time,  undertakes  to  grant  a  reissue 
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for  the  purpose  of  correcting  the  supposed  mis- 
take, he  exceeds  his  power,  and  acts  under  a 
mistaken  yiew  of  the  law;  the  court,  seeing 
ihis,  has  a  right,  and  it  is  its  duty,  to  declare 
Uic  reissue  pro  taiUo  void  in  any  suit  founded 
apon  it" 
1 6621  ^^  ^  '^^  settled  that  while  no  invariable  rule 

'  ^  can  be  laid  down  as  to  what  is  a  reasonable 
time  within  which  the  patentee  should  seek  for 
die  correction  of  a  claim  which  he  considers  too 
iiarrow,  a  delay  of  two  years,  by  analogy  to  the 
law  of  public  use,  before  an  application  for  a 
patent,  should  be  construed  equally  favorable 
lo  the  public,  and  that  excuse  for  any  longer 
delay  than  tiiat  should  be  made  manifest  by  the 
special  circumstances  of  the  case.  WoUen^ak 
V.  ReiJier,  and  Mahn  v.  Ua/noood  [fupra\. 

In  the  present  case  no  special  circumstances 
4n  excuse  for  the  delay  are  alleged.  The  excuse 
proffered  is  simply  an  attempt  to  shift  the  re- 
sponsibility of  the  mistake,  as  originally  made, 
from  the  patentee  to  his  solicitor;  but  no  excuse 
is  offered  why  the  patentee  did  not  discover  the 
negligence  and  error  of  his  solicitor  in  due 
time.  On  the  contrary,  he  assumed,  without 
•examination,  that  the  specification  and  claims 
of  his  patent  were  just  what  he  had  desired  and 
Intended  they  should  be.  and  rested  (quietly  in 
ignorance  of  the  eiTor  and  of  his  riffhts  for 
nearly  three  years,  and  then  did  not  discover 
them  until  after  others  had  discovered  that  he 
had  lost  :Uc  right  to  repair  his  error  by  his  neg- 
lect to  assert  it  within  a  reasonable  time. 

We  are  therefore  of  opinion  that  the  circuit 
court  was  clearly  in  the  right  in  deciding  the 
reissue  void  as  to  tlie  third  and  fourth  claims, 
on  the  ground  that  the  right  to  apply  for  it  had 
been  lost  by  the  laches  of  the  patentee  and  his 
assignee. 

We  are  also  of  opinion,  however,  that  the  re- 
Issue  is  void  on  the  other  sround;  viz.,  that  it 
contains  new  matter  introduced  into  the  speci- 
fication, and  that  it  is  not  for  the  same  mven- 
tion  as  that  described  in  the  original  patent. 
In  support  of  the  reissued  patent,  on  this 
ground,  it  is  contended,  on  the  part  of  the  ap- 

Sellant.  that  the  invention  of  the  pitman-spring 
evice  is  shown  in  the  drawings,  which  are  the 
same  both  in  the  original  and  the  reissued  pa- 
tents. All  that  can  be  said  in  respect  to  the 
drawings  is  that  they  show  the  pitman-spring 
device  as  a  part  of  the  bolt  intended  to  be 
covered  by  the  patent,  and  described  as  a  com- 
bination of  which  that  device  forms  a  part. 
There  is  nothing  whatever  in  the  drawings  to 
1 663]  iLowthat  the  patentee  claimed  to  be  the  in- 
ventor of  that  part  separate  from  the  combina- 
tion, as  a  distinct  novelty,  useful  by  itself,  or 
in  any  other  combination;  neither  is  it  so  de- 
scribed in  the  specification.  The  operating 
mechanism  of  the  bolt,  as  distinct  from  the  cas- 
ings, which  are  described  as  forming  a  fulcrum 
and  guide  to  it,  is  described  as  **  a  bolt,  pit- 
man, and  hub  so  constructed  and  arranged  as 
to  operate  in  the  same  (said  casings)  without 
pivot  pins  or  any  additional  devices.*'  It  is 
argued,  on  this  language,  that  the  only  addi- 
tional device  usual  iu  such  cases  is  a  spring, 
and  that,  therefore,  the  meaning  of  the  speci- 
fication is  that  no  separate  spring  was  required, 
and  from  that  the  inference  is  to  be  made  that 
the  piiijian  should  operate  both  as  a  pitman  and 
a  spring;  but  this  inference  is  entirely  too  ob- 
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scure  and  remote.  It  is  not  obvioiu  that  the 
additional  device  referred  to  was  a  spring,  and 
there  is  nothing  in  the  language  to  suggest, 
what  is  clearly  and  fully  expressed  in  the 
amended  specification,  that  "  the  pitman  and 
spring  £,  figure  8,  is  a  straight,  hard-drawn 
wire,  and  is  connected  to  the  bolt  and  crank  by 
suitable  pivotal  connections."  So  that  in  the 
original  description  there  is  nothing  to  show  of 
what  material  the  pitman  is  made  so  as  to  op- 
erate as  a  spring,  and  there  is  no  aaaertion  in  it 
of  its  performing  the  doable  function  of  pit- 
man and  spring. 

In  this  view,  therefore,  the  case  comes  with- 
in the  rule  as  stated  in  Ooon  v.  WiUon,  118  U. 
S.  268,  277  [28:  933.  968].  There,  as  here,  the 
lapse  of  time  and  laches  based  upon  it  were 
considered  immaterial,  because  Uie  reissued  pap 
tent  was  for  a  different  inveution  from  that  de- 
scribed in  the  original  "  The  description  had 
to  be  changed  in  the  reissue,  to  warrant  the 
new  claims  in  the  reissue.  Tlie  description  in 
the  reissue  is  not  a  more  clear  and  satisfactory 
statement  of  what  is  described  in  the  original 
patent,  bat  is  a  description  of  a  different 
thing." 

We  are  therefore  constrained  to  the  conclus- 
ion that  the  addition  of  the  third  and  fourtli 
claims,  with  the  corresponding  alterations  in  the 
specification,  is  such  an  expansion  of  the  in- 
vention as  originally  described  as  to  destroy  its 
identity,  and  to  that  extent  to  avoid  the  re- 
issued patent 

For  these  reaeone,  the  decree  qf  the  Oircuii 
Court  is  afflrmed. 

True  copy.   TWt : 

James  H.  MoKenney,  derk.  Sup.  Oourt,  U.  8. 


LUCIUS  L.  HUBBARD,  Flff,  in  Err.. 

•. 

NEW    YORK,    NEW    ENGLAND    ANT/ 

WESTERN  INVESTMENT  COMPANY. 

(Bee  8.  a  Reporter^  ed.  696-708.) 

Contract — eoneiructum  of-^euitforeommieetone 
on  sate  of  raHroad-^-reciew  of  emdenee — in- 
eh'ueUon  to  find  for  defendant,  suetained. 

In  an  actiba  by  a  repreientatlTo  of  the  defendant 
Oompany  to  reoover  oommfoBtoDS  on  the  sale  of  a 
raihroad,  thlsoourt  holds,  upon  a  review  of  the  en. 
tire  evidence,  that  the  business  did  not  originate  In 
the  territory  controlled  by  the  plaintiff  and  inoludeil 
within  his  contract;  that  he  is  not  entitled  to  reoover, 
either  under  his  contract  or  the  common  counts, 
and  that  the  court  below  properly  Instructed  the 
Jury  to  find  for  the  defendants 
[No.  108.] 
ArguedDec.  17,tO,  1886.  Decided  Jan.  17^  1887. 

r\  ERROR  to  the  Curcuit  Court  of  the  United 
States  for  the  District  of  Massachusetts.  Af- 
Jvrmed, 

The  history  aod  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Messrs.  Willijtm  Warren  Vaufl^haA  and 
Robert  Dickson  Smith,  for  plaintifi?  in  error. 
Mr,  Hu^h  Porter,  for  defendant  in  error. 

Mr.  Justice  Matthews  delivered  the  opin- 
ion of  the'court: 
This  is  an  action  at  law  brought  by  the  plaint- 
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iff  Id  erroi  a  citizen  of  Massachtisets,  against 
the  defendant  in  error,  in  the  Supreme  Judicial 
Court  of  that  State  for  the  County  of  Suffolk, 
and  removed  by  the  defendant,  a  corporation 
and  citizen  of  the  State  of  Illinois,  into  the  Cir- 
cuit Court  of  the  United  States  for  that  District. 
The  New  Yorlt,  New  England  and  Western 
Investment  Company  is  a  corporation  chartered 
by  the  State  of  Illinois  under  the  name  of  the 
Edgar  County  Land  and  Loan  Company,  its 
name  having  been  subsequently  changed.  It 
has  an  authorized  capital  ^tock  of  $100,000, 
subject  to  be  increased  to  $200,000.  Its  powers 
wer«  conferred  by  the  third  section  of  an  Act 
approved  March  8,  1867,  which  reads  as  fol- 
lows: 

"Hection  8.  The  said  Corporation  shall  have 
power  to  borrow  money  and  to  receive  money 
in  deposit  and  pay  interest  thereon,  and  to  loan 
money  within  or  without  this  State  at  any  rate 
of  interest  not  exceeding  that  now  or  hereafter 
allowed  bv  law  to  private  individuals,  and  to 
discount  loans;  and  in  computation  of  time 
thirty  days  shall  be  a  month  and  twelve  months 
a  year;  and  to  make  such  loan  payable  either 
within  or  without  this  State,  and  to  take  such 
securities  therefor,  real  and  personal,  or  both, 
as  the  directors  and  managei-s  of  said  Corpora- 
tion shall  deem  sufficient,  and  mav  secure  the 
payment  of  such  loans  by  deeds  of  trust,  mort- 
gages, or  other  securities,  either  within  or  with- 
out this  State;  may  buy  and  sell  ncirotinble  pa- 
per or  other  securities;  may  open  nnd  cstnblish 
a  real  estate  aeency ;  may  purchase  and  sell  rcjil 
estate,  and  shall  have  power  to  convey  the  same 
In  any  mode  prescribed  by  the  by-laws  of  such 
€k>rpoTation;  may  accept  and  execute  all  such 
trusts,  whether  flduciaiy  or  otherwise,  as  shall 
or  may  be  committed  to  it  by  any  person  or 

Eons,  or  by  order  of  any  court  or  tribunal  or 
lly  constituted  authority  of  the  State  of 
lois,  or  of  the  United  States,  or  elsewhere; 
may  make  such  special  regulations  in  reference 
Co  trust  funds,  or  deposits  left  for  accumula- 
tion or  safe  keeping,  as  shall  be  agreed  up<m 
with  the  depositors  or  parties  interested,  for  the 
purpose  of  accumulating  or  increasing  the  same; 
mav  issue  letters  of  crSit  and  other  commer^ 
dal  obligations,  not,  however,  to  circulate  as 
money,  and  may  secure  the  payment  of  any 
loan  made  to  said  Company  in  any  way  the  di- 
rectors may  prescribe." 

The  home  office  of  the  Company  was  at  Chi- 
cago, but  a  branch  was  established  in  New 
York  City,  which  became,  and  was  at  the  time 
of  the  transactions  in  question  in  this  suit,  the 
main  office  at  which  itt  business  was  chiefly 
transacted.  The  Company  also  directed  the 
eatablishment  of  branch  offices  at  Phila^lelphia 
mod  Boston.  The  relation  between  the  defend- 
ant and  the  plaintiff  mw  out  of  a  contract  en- 
tered into  between  them,  having  in  view  the 
establishment  of  the  office  in  Boston.  A  con- 
tract m  writine  was  entered  into  between  them 
<m  the  17th  dav  of  December,  1879,  the  sub- 
stantial parts  of  which  ore  as  follows:  The 
plaintiff,  Hubbard,  R^eed  "to  open  and  take 
charge  of  a  branch  oflice  of  said  Corporation  at 
Boston,  Mass.;  to  devote  his  best  energies  and 
time  to  the  interests  of  said  Corporation,  as  far 
as  may  not  be  inconsistent  with  a  due  regaid 
for  tbe  interests  of  such  legal  clients  as  he  may 
have  from  time  to  time,  always  considering  bis 
ll»  r.  S.  U.  S.  Book  30. 


duties  towards  said  Corporation  as  of  the  ut- 
most importance;  to  use  his  best  endeavors  to 
place  in  New  England,  where  it  may  be  of 
greatest  advantage  to  said  Corporation,  twenty- 
five  thousand  dollars  ($^,000)  of  the  capital 
stock  of  said  party  of  the  first  part,  and  gener* 
ally  to  do  ana  penorm  (within  his  'division,'  so 
cafled,)  all  acts  for  the  furtherance  of  the  inter- 
ests of  said  party  of  the  first  part  as  shall  be 
consistent  with  honor,  honesty,  equity,  and  fair 
dealing." 

On  Its  part,  the  defendant  agreed  "forthwith 
to  elect  said  party  of  the  second  part  one  of  its 
directors,  with  the  title  of  assistant  vice  presi- 
dent; to  give  said  party  of  the  second  part  the 
direction  of  said  office  designated  as  the  East- 
em  Division,  subject,  of  course,  to  the  by-laws 
of  said  Corporation  now  in  force  or  hereafter 
to  be  enact^:  to  furnish  said  office  and  its  fur- 
niture, all  the  books,  signs,  circulars,  and  ad- 
vertising, which  said  Corporation  may  require; 
to  pay  the  salary  of  its  book-keeper  and  of  such 
other  employes  as  may  be  deemed  necessary  and 
proper,  and  generally  to  pay  the  running  ex- 
penses of  said  office;  to  pay  to  said  party  of  the 
second  part  the  sum  of  eighteen  hundi^ed  dol- 
lars ($1,800)  per  year  as  *«»alary,'  together  with 
all  expenses  of  travel  incurred  by  hi  in  on  its  be- 
half, and  a  further  amount,  as  'commissions,' 
to  be  determined  n.<i  follows;  to  wit,  all  business 
originating  in  said  'Eastern  Division,'  which 
shall  include  the  whole  of  Maine,  New  Hamp- 
shire, Vermont,  and  Ma-ssachusetts,  or  trans- 
acted at  said  Boston  office,  shall  be  'valued'  ac- 
cording to  the  amount  of  pross  profit  coming 
therefrom  to  said  Corporation,  or  which  can  he 
rightfully  claimed  by  it.  A  f ter  deducting  from 
the  ag£»reeate  of  such  profits  for  each  year  th€ 
sum  of  fifty-four  hundred  dollars  ($5,400),  pluf 
the  amount  of  book-keeper's  salary  said  part^ 
of  the  second  part  shall  be  entitled  to  one  thiro 
of  the  balance  as  commissions,  as  above.  Set 
tlement  shall  be  made  between  said  parties  m 
often  as  once  a  month,  said  party  of  the  second 
part  becoming  entitled  to  saia  'commissions' p^'o 
rata  as  soon  as  the  same  shall  have  been  earned 
and  received,  and  shall  exceed  in  the  aggregate 
tbe  amount  of  $5,400,  plus  salary  of  book- 
keeper, as  above  set  forth,  and  shall  be  paid  'ii 
kind.' 

"Said  party  of  the  first  part  shall  favor  ai  I6M] 
much  as  practicable  said  Boston  office,  to  the 
end  that  parties  within  its  precincts  mav  deal 
directiy  with  it  All  legal  services  required  hi 
said  party  of  the  first  part,  for  itself  or  others 
in  stuts  or  proceedings  in  court,  or  in  the  draw- 
ing of  railroad  deeds  and  mortgages,  shall  b< 
entitled  to  extra  compensation  from  said  partv 
of  the  first  part" 

It  was  also  provided  that "  This  agreemcni 
shall  go  into  effect  from  and  after  the  sole  or  pur- 
chase by  said  party  of  the  second  part  at  par  of 
ten  thousand  dollars  ($10,000)  of  the  capital 
stock  of  said  party  of  the  first  part  and  pay- 
ment therefor,  and  shall  be  in  force  for  one 
year,  at  the  end  of  which  time  there  shall  be  a 
general  accounting  together  of  said  parties,  and 
a  new  agreement  maybe  made  and  entered  into^ 
if  the  mutual  interests  of  said  parties  may  so  re- 
quire." 

This  agreement  went  into  effect,  according 

to  its  terms,  by  the  plaintiff  taking  and  paying 

for  $10,000  of  its  capital  stock  at  par  on  the 
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24tli  of  December,  1870.  On  the  6th  of  June, 
1880,  he  was  elected  a  director  by  the  stock- 
holders at  their  annual  meeting  in  Chicago. 
The  plaintiff  opened  in  Boston  the  branch  of- 
fice contemplated,  and  pNerformed  all  the  serv- 
ices required  of  him  during  the  year  fixed  by 
his  contract;  was  paid  his  salary  of  |1,800,  ana 
reimbursed  lor  all  outlays,  as  provided  in  the 
contract  of  December  17,  1879,  rendering 
monthly  accounts  to  the  New  York  office,  as 
reouired,  to  which  no  objection  was  ever  made; 
ana,  apart  from  the  transaction  here  in  ques- 
tion, there  was  no  controversy  as  to  his  interest 
in  any  part  of  the  gross  profits  arising  under 
the  contract. 

It  also  appeared  from  the  evidence— the 
whole  of  which  is  set  out  in  the  bill  of  excep- 
tions— that,  through  a  contract  with  the  Kan- 
sas City,  Burlin^n  and  Santa  F6  Railway 
Company,  of  which  W.  H.  Schofield  was  then 
president,  the  defendant  had  for  sale  certain 
lx)nds  of  that  company,  and,  in  order  to  place 
them  before  other  railroads  and  investors,  it 
had  issued  a  circular,  dated  May  16,  1880,  of- 
fering for  sale  these  bonds,  which  were  to 
cover  not  only  the  extension  of  that  road  to 
Burlington,  Kansas,  but  also  that  portion  of 
1.700]  the  road  already  built  from  Ottawa  to  Burling- 
ton, and  on  this  completed  portion  of  the  ro£^ 
of  46  miles  there  was  already  outstanding 
$600,000  of  first  mortgage  bonds,  which  were 
to  be  taken  up  and  canceled  from  the  proceeds 
of  the  new  bonds  offered  in  this  circular.  One 
of  these  circulars  was  sent  from  the  New 
York  office  to  the  plaintiff  at  the  Boston  office. 
A  negotiation  was  commenced  and  carried  on 
personally  by  J.  C.  Short,  president  of  the  de- 
fendant Company,  with  the  Atchison,  Topcka 
and  Sante  Fe  Railroad  Company  in  interviews, 
some  of  which  occurred  at  the  office  of  the  lat- 
ter company  in  Boston.  At  some  of  these  the 
plaintiff  was  present,  at  others  not  At  one  of 
these  ioterviews,  on  June  10,  1880,  at  which 
the  plaintiff  was  not  present,  a  preliminary 
agreement  or  memoranaum  between  the  parties 
was  entered  into,  signed  by  the  president  of  the 
Atchison,  Topcka  and  Santa  Fe  Railroad  Com- 
pany, the  president  of  the  Kansas  City,  Bur- 
lington and  Santa  F6  Railway  Company,  and 
Short,  as  president  of  the  defendant  Company. 
This  memorandum  contemplated  the  purchase 
by  the  Atchison,  Topeka  and  Santa  F6  Rail- 
road Company  of  the  railroad  of  tibe  Kansas 
City,  Burlington  and  Santa  F6  Railway  Com- 
pany, and,  as  a  means  of  accomplishing  that, 
the  purchase  of  the  mortgage  bonds  of  Uie  lat- 
ter company  with  a  view  to  a  foreclosure  of 
the  mortgage  and  the  reorganization  of  the 
company.  This  memorandum  was  supple- 
mented by  a  subsequent  agreement  entered  into 
on  the  18th  of  June,  1880,  to  which  the  parties 
were  the  Atchison,  Topeka  and  Santa  fI  Rail- 
road Company,  the  New  York,  New  England 
and  Western  Investment  Company,  Alden 
Speare,  Charles  S.  Tuckennan,  and  Lucien  M. 
Sargent,  the  three  last  named  to  act  as  trustees 
to  hold  the  bondi  to  be  used  In  consummating 


the.imrcha^  The  object  of  this  contract  was 
to  provide  and  declare  the  modes  by  which  the 
proper^  of  the  Kansas  City,  Buruneton  and 
banta  Fe  Railway  Company  should  be  sold 
and  delivered  to  the  Atchison,  Topeka  and 
Santa  F6  Railroad  Company,  free  from  incum- 
brance, and  contempkited  tne  foreclosure  and 
sale  of  the  road  for  that  purpose.  The  trans- 
action was  completed  in  accordance  with  the 
terms  of  the  contract  It  resulted  in  a  gross 
profit  to  the  New  York,  New  England  and 
Western  Investment  Company,  as  is  alleged  by  (7< 
the  plaintiff  in  his  declaration,  of  |117.^.S3, 
of  which  the  phuntiff  daims  to  be  entitled  to 
recover  one  third,  on  the  ground  that  the  busi- 
ness originated  and  was  transacted  and  said 
contract  was  made  in  said  Eastern  Division  or 
Boston  office,  and  that  the  j^laintiff  himself 
procured,  or  was  instrumental  m  procuring  and 
canying  out,  the  same. 

The  cause  was  tried  by  a  jury,  when,  at  the 
close  of  the  plaintiff's  evidence,  the  defendant 
asked  the  court  to  instruct  the  lury  to  render  a 
verdict  for  the  defendant,  whioi  was  done,  and 
a  verdict  rendered  accordin^y,  and  Judgment 
thereon,  to  reverse  which  this  writ  ol  error  is 
prosecuted. 

The  error  assigned  is  in  the  ruling  of  the 
court  in  this  instruction  to  the  jury.  The  prin- 
cu>al  question,  in  our  view  of  the  case,  is  one 
of  fact;  it  is  whether,  within  the  meaning  of 
the  contract  between  the  parties,  made  De^m- 
ber  17, 1879,  the  business  in  question,  out  of 
which  these  profits  arose,  originated  In  the 
Eastern  Division,  as  therein  described,  or  was 
transacted  at  the  Boston  office. 

Upon  a  careful  review  of  the  entire  evidence^ 
giving  to  the  pilaintiff  the  benefit  of  aU  infe^ 
ences  which  might  reasonably  have  been  drawn 
by  the  jury,  we  are  of  the  opinion  that  the 
court  below  did  not  err  in  instructing  the  jury 
to  find  a  verdict  for  the  defendant  In  our 
opinion,  it  clearly  appears  from  the  evidence, 
in  whidi  there  was  no  conflict,  that  the  busi- 
ness did  not  originate  in  the  Eastern  Division, 
and  was  not  transacted  at  the  Boston  office.  It 
would  serve  no  useful  purpose  to  go  into  any 
detail  of  the  testimony,  which,  we  think,  ad- 
mits of  no  different  conclusion. 

The  plaintiff's  declaration,  in  addition  to 
counting  on  the  special  contract  in  writing, 
contain^  also  common  counts  for  work  and 
labor  done  and  services  perfornaed  in  and  about 
the  negotiation  of  the  contract  for  the  sale  of 
the  Kansas  City,  Burlington  and  Santa  F^ 
Railway,  under  which  a  recovery  might  have 
been  had,  in  the  absence  of  a  special  contract, 
for  the  reasonable  value  of  services  as  a  broker, 
if  any  such  had  been  performed;  but  in  the 
present  case  no  such  recoveiy  could  be  had,  be- 
cause it  clearly  appeared  that  whatever  was 
done  by  the  plaintiff  in  that  behalf  was  done  [7 
under  the  special  written  contract,  and  not 
upon  any  implied  contract  for  compensation. 

TJiejudgment  is  aeeordinfflff  affirmed. 
True  copy.    Test: 

James  H.  MoKennoy,  0ler]c,8up.  Oouxt,  U.  ft. 
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Sifh  of  December,  1879.  On  the  Sth  of  June, 
1880,  he  was  elected  a  director  by  the  stock- 
holders  at  their  annual  meeting  in  Chicago. 
The  plaintiif  opened  in  Boston  the  branch  of- 
fice contemplated,  and  performed  all  the  serv- 
ices required  of  him  during  the  year  fixed  by 
his  contract;  was  paid  his  salary  of  $1,800,  and 
leimbaiaed  for  all  outlays,  as  provided  in  the 
contract  of  December  17,  1870,  rendering 
monthly  aooonnts  to  the  Now  York  office,  as 
required,  to  which  no  objection  was  ever  made; 
aud,  apart  from  the  transaction  here  in  ques- 
tion, there  was  no  controversy  as  to  his  interest 
in  any  part  of  the  gross  profits  arising  under 
the  contract. 

It  also  appeared  from  the  evidence — ^the 
whole  of  which  is  set  out  in  the  bill  of  excep- 
tions— that,  through  a  contract  with  the  Kan- 
sas City,  Burlin^n  and  Santa  F6  Railway 
Company,  of  which  W.  H.  Schofield  was  then 

E resident,  the  defendant  had  for  sale  certain 
onds  of  that  company,  and,  in  order  to  place 
them  before  other  railroads  and  investors,  it 
had  iasued  a  circular,  dated  May  16,  1880,  of- 
fering for  sale  these  bonds,  which  were  to 
cover  not  only  the  extension  of  that  road  to 
Burlington,  Kansas,  but  also  that  portion  of 
[TOO]  the  poii;^  already  built  from  Ottawa  to  Burling- 
ton, and  on  this  completed  portion  of  the  ro«i 
of  45  miles  there  was  already  outstanding 
$600,000  of  first  mortgage  bonds,  which  were 
to  be  taken  up  and  canceled  from  the  proceeds 
of  the  new  bonds  offered  in  this  circular.  One 
of  these  circulars  was  sent  from  the  New 
York  office  to  the  plaintiff  at  the  Boston  office. 
A  negotiation  was  commenced  and  carried  on 
personally  by  J.  C.  Short,  president  of  the  de- 
fendant Company,  with  the  Atchison,  Topeka 
and  Sante  Fe  Railroad  Company  in  interviews, 
some  of  which  occurred  at  toe  office  of  the  lat- 
ter company  in  Boston.  At  some  of  these  the 
plaintiff  was  present,  at  others  not  At  one  of 
these  interviews,  on  June  10,  1880,  at  which 
the  plaintiff  was  not  present,  a  preliminary 
agreement  or  memorandum  between  the  parties 
was  entered  into,  signed  by  the  president  of  the 
Atchison,  Topeka  and  Santa  Fe  Railroad  Com- 
pany, the  president  of  the  Kansas  City,  Bur- 
lington and  Santa  F6  Railway  Company,  and 
Short,  as  president  of  the  defendant  Company. 
This  memorandum  contemplated  the  purchase 
by  the  Atchison,  Topeka  and  BanU  F6  Rail- 
road Company  of  the  railroad  of  the  Kansas 
City,  Burlington  and  Santa  F6  Railway  Com- 
pany, and,  as  a  means  of  accomplishinff  that, 
the  purchase  of  the  mortgage  bonds  of  uie  lat- 
ter company  with  a  view  to  a  foreclosure  of 
the  mortgage  and  the  reorganization  of  the 
company.  This  memorandum  was  supple- 
mented oy  a  subsequent  agreement  entered  mto 
on  the  18th  of  June,  1880,  to  which  the  pardes 
were  the  Atchison,  Topeka  and  SanU  Fe  Rail- 
road Company,  the  New  York.  New  England 
and  Western  Investment  Company,  Alden 
Speare,  Charles  S.  Tuckerman,  and  LucienM. 
Sargent,  the  three  last  named  to  actas  trustees 
to  hold  the  bonda  to  be  mad  in  oonsommating 
iM 


the.piircha^e.  The  object  of  this  contract  was 
to  provide  and  declare  the  modes  by  which  the 
property  of  the  Kansas  City,  Bur&ngton  and 
banta  F6  Railway  Company  should  be  sold 
and  delivered  to  the  Atchison,  Topeka  and 
Santa  F€  Railroad  Company,  free  from  incum- 
brance, and  contemplated  the  foreclosure  and 
sale  of  the  road  for  that  purpose.  The  trans- 
action was  completed  in  accordance  with  the 
ter#ns  of  the  contract  It  resulted  in  a  gross 
profit  to  the  New  York,  New  England  and 
Western  Investment  Company,  as  is  alleged  by  [7(1 
the  plaintiff  in  his  declaration,  of  $117,^.93, 
of  which  the  i>laintiff  daims  to  be  entitled  to 
recover  one  third,  on  the  ground  that  the  busi- 
ness originated  and  was  transacted  and  said 
contract  was  made  in  safd  Eastern  Division  or 
Boston  office,  and  that  the  plaintiff  hintself 
procured,  or  was  instrumental  In  procuring  and 
canring  out,  the  same. 

The  cause  was  tried  by  a  Jury,  when,  at  the 
close  of  the  plaintiff's  evidence,  the  defendant 
asked  the  court  to  instruct  the  jury  to  render  a 
verdict  for  the  defendant,  which  was  done,  and 
a  verdict  rendered  accordingly,  and  judgment 
thereon,  to  reverse  which  this  writ  of  error  ia 
prosecuted. 

The  error  assigned  is  in  the  ruling  of  the 
court  ki  this  instruction  to  the  Jury.  The  prin- 
cipal question,  in  our  view  of  the  case,  is  one 
of  fact;  it  is  whether,  within  the  meaning  of 
the  contract  between  the  parties,  made  Decem- 
ber 17, 1879,  the  business  in  (question,  out  of 
which  these  profits  arose,  originated  in  the 
Eastern  Division,  as  therein  described,  or  was 
transacted  at  the  Boston  office. 

Upon  a  careful  review  of  the  entire  evidenoe^ 
giving  to  the  i>laintiff  the  benefit  of  all  infer- 
ences which  might  reasonably  have  been  drawn 
by  the  jury,  we  are  of  the  opinion  that  the 
court  below  did  not  err  in  instructing  the  Jurj 
to  find  a  verdict  for  the  defendant  In  our 
opinion,  it  clearly  appears  from  the  evidence, 
in  which  there  was  no  conflict,  that  the  busi- 
ness did  not  originate  in  the  Eastern  Division, 
and  was  not  transacted  at  the  Boston  office.  It 
would  serve  no  useful  purpose  to  go  into  any 
detail  of  the  testimony,  which,  we  think,  ad- 
mits of  no  different  conclusion. 

The  plaintiff's  declaration,  in  addition  to 
counting  on  the  special  contract  in  writing, 
contains  also  common  counts  for  work  and 
labor  done  and  services  performed  in  and  about 
the  negotUtion  of  the  contract  for  the  sale  of 
the  Kansas  City,  Burlington  and  Santa  P€ 
Railway,  under  which  a  recovery  might  have 
been  had,  in  the  absence  of  a  special  contmct, 
for  the  reasonable  value  of  services  as  a  broker, 
if  any  such  had  been  performed;  but  in  tlie 
present  case  no  such  recovery  could  be  had,  be- 
cause it  clearly  appeared  that  whatever  wme 
done  by  the  plaintiff  in  that  behalf  was  done  [71 
under  the  special  written  contract,  and  not 
upon  any  implied  contract  for  oompensatioa. 

TJiejudgmerU  is  aeeordinglff  a  firmed. 
^bnieoopy.   Test: 

James  H,  MoKeoney,  Clerk,  Sup.  Oourt«  IT.  6. 
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Uie  leryioes  of  Symonds  were  performed  under 
the  orden  of  the  Secretaiyof  tbe  Nstj,  and  in 
a  Tead  employed  with  anthority  of  law.  If 
th^  werepoiormed  "at  aea."  hiacompenaatlon 
therafor  u  abaohitely  fizea  hy  section  1066. 
Does  the  statute  confer  upon  the  Secretary  of 
the  KBYjt  acting  alone  or  by  direction  of  the 
Preaideni,  the  power  to  declare  a  particular 
serrioe  to  he  shore  service  if,  in  fact,  it  was 
performed  hy  the  ofllcer  "  when  at  sea/'  under 
the  ordecB  Of  the  department  and  on  a  Teasel 
employed  with  authority  of  law?  By  the  Kayy 
Begnlations  of  1876,  it  was  declared  that  "Duty 
on  board  a  sea  going  vessel  of  the  Navy  in 
commission,  on  board  a  practice  ship  at  sea,  or 
on  board  a  coast-sorvey  vessel  actually  em- 
ployed at  sea,  will  oe  regarded  by  the  depart- 
ment as  sea  service."  (P.  86).  Assuming  that 
the  first  clause  of  that  regulation  contemplates 
services  at  sea  under  the  orders  of  the  depart- 
ment, in  a  vessel  employed  with  authority  of 
law,  it  is  clear  that  all  the  different  kinds  of 
services  described  therein  are  services  per- 
formed at  sra  in  the  meaning  of  section  1556. 
But  they  are  to  be  deemed  such,  not  because 
the  Secretary  of  the  Navy  has  announced  that 
the  department  will  so  regard  thcro,  but  be- 
cause tney  are,  in  fact,  services  performed  at 
sea,  and  not  on  shore.  If  the  regulations  of 
1876  had  not  recognized  services  "  on  board  a 
practice  ship  at  sea"  as  sea  services,  the  argu- 
ment in  behalf  of  the  Government  would  imply 
thai  thev  could  not  be  regarded  by  the  conns, 
or  by  the  proper  accounting  omcers,  as  sea 
services;  in  other  words,  that  the  Secretary  of 
the  Navy  could  fix,  by  order,  and  conclusively, 
what  was  and  what  was  not  sea  service.  But 
Congress  certainly  did  not  intend  to  confer  au- 
thonty  upon  the  Secretary  of  the  Navy  to  di- 
minish an  officer's  compensation,  as  established 
by  law,  by  declaring  that  to  be  shore  service 
which  was,  in  fact,  sea  service,  or  to  increase 
his  compensation  by  declaring  that  to  be  sea 
service  which  was,  in  fact,  shore  service.  The 
authority  of  tbe  Secretary  to  issue  orders,  r^ 
ulations  and  instructions,  with  the  approval  of 
the  President,  in  reference  to  matters  connected 
with  the  naval  establishment,  is  subject  to  the 
condition,  necessarily  implied,  that  they  must 
be  consistent  with  the  statutes  which  have  been 
enacted  by  Congress  in  reference  to  the  navy. 
He  mav,  with  the  approval  of  the  President, 
establish  regulations  In  execution  of,  or  supple- 
mentary to,  but  not  in  conflict  with,  the  statutes 
defining  his  powers  or  conferring  rights  upon 
others.  The  •  contrary  has  never  oeen  held  by 
this  court.  What  we  now  say  is  entirely  con- 
sistent with  Gratiot  v.  U.8,,46  U.  S.  4  How. 
80  rbk.  11,  L.  ed.  884],  Kod  Bx  parte  Baed,  100 
U.  S.  18  [25:588],  upon  which  the  Qovemment 
relies.  Referring  m  the  first  case  to  certnin 
army  rogulationa,  and  in  the  other  to  certain 
navy  regulationa,  which  had  been  approved  by 
Congress,  the  oourt  observed  that  they  had  ^e 
force  of  law.  See  abo  Smith  v.  WMUi^,  116 
U.  S.  181  r29HK)6].  In  neither  case,  however, 
was  it  held  that  sucbrMnilatioiis,  when  in  con- 
flict with  the  Acts  d  Congress,  could  be 
upheld.  If  the  services  of  Symonds  were,  in 
the  meaning  of  thestatnte,  peiformed  "  at  sea," 
hia  right  to  the  compensation  established  by  law 
for  sea  service  is  as  absolute  as  is  the  ri^t  of 
any  other  olBcsr  to  his  salary  as  establiahed  by 
M8 


law.  The  same  observations  may  be  made  in 
reference  to  the  order  of  the  Seoetaiy  of  the 
Navy  of  July  7, 1882,  which,  without  modlj^- 
ing  the  previous  order  that  Symonds  should 
perform  the  duties  of  executive  c^cer  of  The 
New  Hampshire,  declared  that  that  ahip  would 
not  be  considered  as  in  commission  for  sea 
service  after  August  1, 1882.  It  does  not  ap- 
pear that  the  Secretary  had  any  purpose,  by 
his  order,  to  affect  the  pay  of  the  officers  of  the 
ship  as  flxed  by  the. statute.  Other  reasons 
doubtless  suggested  the  propriety  or  necessity 
of  its  being  issued.  But  his  order  is  relied  upon 
here  as  depriving  Symonds  of  the  right  to  sea 
pay  after  the  date  last  named.  For  the  reasona 
stiUed,  that  order  could  not  convert  the  services 
of  Symonds  from  sea  services  into  shore  serr* 
ices,  if  they  were,  in  fact»  performed  when  "at 
sea.'* 

We  concur  in  the  conclusion  reached  by  the 
court  of  claims;  namely,  that  the  sea  pay  given 
in  section  1556  may  be  earned  by  serrioes  per- 
formed under  the  orders  of  the  Navy  Depart- 
ment in  a  vessel  employed,  with  authority  of 
law,  inactive  service  in  bays,  inlets,  roadsteads 
or  other  arms  of  the  sea,  under  the  general  re- 
strictions, regulations  and  requirements  that  are 
incident  or  peculiar  to  service  on  the  high  sea. 
It  is  of  no  consequence,  in  this  case,  that  The 
New  Hampshire  was  not,  during  tbe  period  in 
question,  in  such  condition  that  sbc  c  mid  be 
safely  tidcen  out  to  sea  beyond  the  main  land. 
She  was  a  training  ship,  anchored  in  Narra- 
gansett  Bay  during  the  whole  time  covered  by 
Oie  claim  of  appellee,  and  was  subject  to  such 
regulations  as  would  have  been  enforced  had 
she  been  put  in  order  and  used  for  purposes  of 
cruising,  or  as  a  practice  ship  at  sea.  Within 
the  meaning  of  the  law,  Symonds.  when  per-  [81] 
forming  his  duties  as  'executive  officer  of  The 
New  Hampahue,  was  "  at  sea." 

Judgm&nt  aprmed. 

Trueoopy.   Test: 

James  H.  MoKenney,  COerk,  Bap.  Ooorti  V.  8 


UNITED  STATES,  Appi., 

e. 

JOSHUA  BISHOP. 

(Sees,  a  Beporter*8  ed.  a«  SK). 

JBfaMl  officer  qf  training  ehip,  entitled  te  tea 
paff — uhat  is  eea  eerviee. 

The  executive  officer  of  a  tralniasr  ship  is  held  to 
be  entitled  to  sea  pay  under  seotiou  1666,  li.  8..  for 
servioein  New  York  Harbor,  for  the  reasoDs  ffiveii 
in  U.  B.  V.  SymondSLante,  667. 

\No.  1029.1 
Submitted  Deo.  6, 1886.  Decided  Jan.  10,  1887, 

APPEAL  ftom  the  Court  of  Claims.     Af- 
firmed. 
In  connection  with  this  case,  see  the  precede 
ing  case  of  United  BtaUe  v.  ^/inondM. 

Meeert,  A.  BL  OarUuid*  Attp-Gen.  and  F. 
P.  Dewees*  Aeeietant  Atiy,,  far  appellant. 

Meetrs,  John  Paul  Jones  ana  Robert 
B.  Lines*  for  appellee. 

Mr,  Juetice  Harlan  delivered  the  opinion  of 
the  court: 

This  case  does  not  differ  in  principle  from 
that  of  United  Statee  v.  S^mamdi,  Just  decided. 

ISOU.  & 
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Blabop  is  now.  and  has  been  for  mora  than 
four  years,  a  LientenantOommander  in  the 
Nayy.  By  dkection  of  the  Secretaiy  of  the 
Navy,  he  aaramed  the  duties  of  executive  of- 
ficer of  the  training  ship  Minnesota,  on  the  18th 
of  April,  1884.  During  the  period  of  such  senr- 
ice  that  tsskI  was  stationed  in  Kew  York 
Harbor,  oraJsing  and  moving  about  under  her 
own  power.  Her  machinery  and  equipment 
were  kept  in  order,  and  she  was  perfectly  sea- 
worthy, capable,  upon  short  notice,  of  behig 
used  in  a  protractea  cruise. 

The  duties  of  Bishop,  while  such  executive 
officer,  were  more  arduous  and  confining  than 
those  of  ofllcers  of  similar  grade  upon  vessels 
in  foreign  watera. 

For  tne  reasons  given  in  United  States  ▼. 
Sifmanda,  we  are  of  opinion  that  the  services  of 
appellee  were,  within  the  meanihff  of  section 
1656  of  the  Revised  Statutes,  penormed  "at 
sea,"*  and,  consequently,  it  was  rightly  adjudged 
in  the  court  below  that  he  was  entitlea  to  sea 
pay,  as  established  for  offlcere  of  his  grade, 
ouraig  the  period  of  his  service  on  The  Minne- 
sota. 

Judgmmt  afirmed, 

Tgueeopf.  Test: 

Jamas  H.  MoEenney,  Caerk;  Sup.  Gourt,  U.  8. 


[521  UNITBD  STATES,  Appt., 

HENRY  R.  PHILBRICK. 
(Bee  8.  G.  Reporter*s  e<L  6S-S9J 

BtaiuU^repedl  of^-^retUfration  of  farmer  law  dy— 
order  of  Secretary  of  Navy  raating  to  eommvr 
tattcn  of  gua/rten,' etc—ialidity  of-— content 
poraneoue  official  eonetruetion  of  etatutee. 

L  Where  an  Act  of  Congreaa  simply  removes  a 
probibitJon  contained  In  a  foimer  Act,  the  effect  is, 
without  formal  words  for  that  purpose,  to  lestore 
the  law  as  it  was  before  the  passsfre  of  said  Act. 

2.  In  case  of  doubt  tbe  contemnoraneous  con- 
struction of  a  statute  by  officers  charged  with  its 
execution  is  entitled  to  great  weight. 

8.  This  court  refuses,  at  this  late  day,  to  question 
€be  vulidi^  of  the  order  issued  by  the  Secretary  of 
the  Navy  May  12, 1866,  relating  to  the  commutation 
of  quarters,  fumituro,  lights,  fuel,  etc.,  such  order 
being  In  accordance  with  the  former  oonstniotion 
placed  by  tbe  Executive  Department  upon  the 
various  Acts  relating  to  tbe  naval  establishment, 
and  deilning  the  powers  of  the  Secretary  of  tbe 
Navy. 

[No.  1032.1 
Submitted  Dee.  6, 1886.  Decided  Jan,  10, 1887. 

APPEAL  from  the  Ck>urt  of  Claims.    Af- 
firmed. 
Tlie  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Meeere.  A*  H*  Garland,  AUy-Oen.  and  F. 
P.  Dewee«*  Aesieiant  Atty.,  for  appellant. 

Meeers.  John  Paul  Jones  and  Robert 
B»  Unmm,  for  appellee. 

[53]       j^^  Juetiee  Harlan  delivered  the  opinion 
of  thecomt: 

The  appellee,  Philbrick,  having  served  as  a 
carpenter  in  the  Navy  from  July  8,  1861,  to 
March  14^  1866,  and  affiin  continuously  after 
November  12,  1869,  filed  with  the  Pourth 
Anditorof  the  Treasory  his  claim  for  the  bene- 
teof  thA  Act  of  Congress  of  March  8, 1888, 
120  U.  8. 


providing,  among  other  things,  that  "  All  offl- 
cerB  of  Uie  Navy  shall  be  credited  vrith  the 
actual  time  they  may  have  served  as  ofilcers  or 
enlisted  men  in  the  regular  or  volunteer  Army 
or  Navy,  or  both,  and  shall  receive  all  the 
benefits  of  such  actual  service  in  all  respects  in 
the  same  manner  as  if  all  said  service  had  been 
continuous,  and  in  the  regular  Navy,  in  the 
lowest  grade  having  graduated  pay  held  by 
such  officer  since  last  entering  the  service."  22 
Stat,  at  L.  478.  The  daim  having  been  passed 
by  the  Fourth  Auditor,  was  forwarded  to  the 
Second  Comptroller  of  the  Treasury,  who  is 
the  revievdng  officer  charged  with  the  exami- 
nation of  all  accounts  of  this  dass.  The  latter 
officer,  while  recognizing  that  the  appellee  had 
a  valid  daim  under  the  Act  of  1888,  deducted 
from  the  amount  which  the  Fourth  Auditor 
had  ascertained  to  be  due  the  sum  of  $214.88. 
That  amount  was  made  up  of  two  items, 
$169.60  and  $45.88. 

In  respect  to  the  item  of  $169.90->which  is 
the  only  one  disputed  on  this  appeal  — the 
Second  Comptroller  hdd  that  that  sum  had,by 
mistake  of  law,  been  improperly  allowed  and 
paid  to  appellee  for  commutation  of  quarters, 
furniture,  lights  and  fuel  from  November  12, 
1869.  to  July  1, 1870,  although  such  payment 
was  m  conformity  with  a  general  order,  issued 
by  the  Secretary  of  the  Navy  on  the  12th  of 
May,  1866,  in  reference  to  allowance  to  officers 
in  Uiat  branch  of  the  public  service. 

It  is,  however,  insisted,  on  behalf  of  the 
United  States,  that  that  order  was  unauthorized       r|r^| 
by  law  and  void  and,  consequently,  that  the       ^     ^ 
amount  allowed  under  it  to  appellee  was  prop- 
erly chargeable  against  his  daim  for  pay  under 
the  Act  of  1883. 

So  far  as  we  are  aware,  the  first  Act  of  Con- 
gress providing  for  special  allowances  or  com- 
pensation to  ol!lcers,  seamen,  and  marines  be- 
yond their  regular  pay,  was  that  of  April  18, 
1814.  The  second  section  of  that  Act  author- 
ized the  President  "  to  make  an  addition,  not 
excee<linp  25  per  cent,  to  the  pay  of  the  officers, 
midshipmen,  seamen,  and  marines,  engaged  in 
any  «*rvice,  the  hardships  or  disadvantages  of 
which  shall,  in  his  iiidgmcnt,  render  such  ad- 
dition necessary."  8  Stat,  at  L,  186.  chap.  84. 
That  section  was,  however,  repealed  by  the 
Act  of  February  22,  1817.  8  Stat  at  L.  845, 
chap.  18.  The  reasons  which  led  to  the  with- 
drawal of  this  power  from  the  President  are 
not  disclosed  in  any  public  document  to  which 
our  attention  has  been  called.  The  practice 
which  prevailed  in  the  Navy  Department  for 
many  years  after  the  passage  of  the  Act  of 
1817.  in  reference  to  special  allowances  to  or 
for  the  benefit  of  naval  officers  beyond  their 
re^ar  pay— of  which  practice  Congress  was 
fully  informed— tends  to  show  that  the  repeal 
of  the  Act  of  1814  was  not  intended  as  a  pro- 
hibition of  allowances  of  every  kind.  In  the 
Rules,  Regulations,  and  Instructions  prepared 
by  the  Board  of  Navy  Commissioners,  with  the 
consent  of  the  Secretary  of  the  Navy,  and  pub- 
lished in  1818,— a  copy  of  which  was  transmitted 
to  Congress  by  President  Monroe  on  the  20th 
of  Apru  of  that  year  (American  State  Papers, 
Class  VJ,  Naval  Affairs,  p.  510).  will  be  found 
provisions  for  certain  allowances,  graduated 
according  to  the  character  of  the  vessel  or  the 
rank  of  the  officer  in  charge.    In  the  "  Rulen 
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of  the  Navy  Department  Heffalating  the  Civil 
AdministratiOD  of  the  Navy  Department/' pre- 
pared under  the  supervision  of  Secretary  Wood- 
bury, and  by  him  published  in  1832  in  what  is 
known  as  the  "  Red  Book,"  are  provisions  in 
reference  to  allowances  for  cabin  furniture, 
chamber  money,  furniture  of  officers*  houses 
at  yards,  fuel,  lights,  servants,  etc.  Chap.  10. 
Besides,  the  Naval  Appropriation  Acts,  for 
many  vears  before  and  after  1832,  contained 
items  m  gross  for  all  the  objects  covered  by 
[66]  these  allowances;  but  nope  of  them  contained 
directions  as  to  the  manner  in  which  the  sums 
appropriated  should  be  apportioned.  The  ab- 
sence Ox  such  directions  was  no  doubt  due  to 
the  fact,  known  to  Congress,  that  the  amounts 
annually  appropriated  were  used  or  apportioned 
by  the  Navv  Department  as  indicated  in  the 
rules  prescribed  by  the  Secretary. 

That  these  allowances  were  habitually  made, 
and  that  Congress  was  aware  of  this  practice, 
appears  from  a  report  to  President  Monroe  by 
the  Secretary  of  the  Navy,  transmitted  to  Con- 
gress on  the  4th  of  March,  1822.  That  report 
was  accompanied  by  a  statement  showing  the 
number  and  grade  of  the  officers  attach^  to 
each  navy  vard  or  station,  with  the  amount 
allowed  each  for  paj,  subsistence,  emoluni^nts 
or  extra  compensation.  The  Secretary  in  his 
report  says:  "The  allowances  to  officers  attached 
to  the  navy  yards  have,  I  understand,  been 
made  to  them  since  the  commencement  of  these 
establishments,  and  vary  in  some  instances,  ac- 
cording to  the  expense  of  living,  house  rent, 
etc,  in  the  different  places  at  which  they  are 
located.  The  pay  and  rations,  authorized  by 
law  to  officers,  are  understood  to  be  for  thefr 
maintenance  on  board  ship,  in  which  they  are 
accommodated  with  rooms,  fuel,  candles,  etc.; 
but  when  placed  on  shore  at  naval  stations  they 
have  not  such  accommodations.  *  *  *  The  al- 
lowances now  made  are  regulated  by  a  table, 
making  them  all  equal,  or  as  nearly  so  as  prac- 
ticable. ♦  ♦  *  The  allowances  have,  in  most  in- 
stances, been  made  by  the  auditor  in  the  set- 
tlement of  accounts  without  any  reference  to 
this  department,  he  considering  himself  author- 
ized so  to  do  by  the  usage  of  the  service  from 
the  commencement  of  the  naval  establishment, 
with  the  approbation  and  sanction  of  the  Sec- 
retary of  the  Navy."  Am.  State  Papers,  Class 
VI,  Naval  Affairs,  Vol.  1,  p.  797.  The  subject 
was  subsequently  brought  to  the  attention  of 
Congress  by  the  report  of  the  Secretary  of  the 
Navy  to  the  Senate,  January  1.1825  (Am.  State 
Papers,  Naval  Affairs,  Vol.  2,  p.  40);  by  the 
letter  of  the  Secretary  to  the  chairman  of  the 
House  Committee  on  Naval  Affairs,  February 
I  itai  2»  ^®2^  (^^-  P-  ^^I  ^y  ^®  communication  of 
I  »o  J  the  Fourth  Auditor  of  the  Treasury,  May  28, 
1830,  which  was  transmitted  to  Congress  {Id, 
Vol.  8,  p.  685),  the  latter  being  accompanied  by 
a  table  showing  every  kind  of  allowance  made 
under  the  regulations  and  orders  of  the  Navy 
Department  The  same  facts  are  disclosed  by 
the  report  of  Amos  Kendall,  the  Fourth  Audi- 
tor of  the  Treasury,  February  6,  1835,  to  the 
Secretary  of  the  Navy,  and  transmitted  by  the 
latter  to  the  House  of  Representatives  in  con- 
formity with  a  resolution  of  that  body.  The 
latter  report  ^embodies  a  statement,  in  detail, 
showing  the  regular  pay,  rations  and  allow- 
ances Of  aO  oommissioned  officers  of  the  Navy, 
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according  to  the  laws  and  mnilations  then  in 
force.  Exec.  Doc.  192,  H.  of  Rep.  NavyDept« 
23d  Cong.  2d  Scss. 

Thus  matters  stood  until  the  passage  of  the 
Act  of  March  8,  1885,  regulatinff  (and  increas- 
ing) the  pay  of  the  Navy,  by  which  allowances 
of  every  description  were  prohibited.  The  seo> 
ond  section  of  that  Act  provided  that  "No  al- 
lowance shall  hereafter  be  made  to  any  officer 
in  the  naval  service  of  the  I/nited  States  for 
drawing  bills,  for  recovering  or  ^burring 
money  or  transacting  any  bosineBs  for  the  Got- 
emment  of  the  United  States;  nor  shall  he  bo 
allowed  servants,  or  pay  for  servants,  or  cloth- 
ing or  rations  for  them,  or  pay  for  the  same; 
Dor  shall  any  allowance  be  made  to  him  for 
rent  of  quarters,  or  to  pay  rent  for  furniture, 
or  for  ligtits,,  or  fuels,  or  transporting  baggage. 
It  is  hereby  expressly  declared  that  the  yearly 
allowance  provided  in  this  Act  is  all  the  pay, 
compensation  and  allowance  that  diall  be  re- 
ceived under  any  drcumstances  whatever,  bj 
any  such  officer  or  person,  except  for  traveling 
expenses  when  under  orders,  for  which  ten 
cents  per  mile  shall  be  allowed."  4  Stat  at  L. 
757. 

This  prohibition  of  allowances  continued  in 
force  until  the  Act  of  April  17, 1866,  making 
appropriations  for  the  naval  service.  The  sec- 
ond section  of  that  Act  provided  "  That  so 
much  of  the  second  section  of  an  Act,  entitled 
'  An  Act  to  Regulate  the  Pay  of  the  Navy  of 
the  United  Sutes,'  approved  March  8, 1885,  as 
prohibits  any  allowance  to  any  officer  in  the 
naval  service  for  rent  of  quarters,  or  for  f umi* 
ture,  or  for  lights  or  fuel,  or  traxisporting  bag- 
gage, and  .all  Acts  or  parts  of  Acts  aattioriziiig 
the  appohitment  of  navy  agents  be  and  the  same  (  ^''^1 
are  hereby  repealed."  14  Stat,  at  L.  88,  chap. 
45. 

After  the  passage  of  that  Act  Secretary 
Welles  issued  the  order  which  the  Government 
now  assails  as  unauthorized  by  law.  It  is  as 
foUows: 

"  [General  Order,  No.  75.] 

•'Navy  Department,  May  28,  1866. 

"Conflpressihavin^,  in  view  of  the  call  for 
increased  compensation  for  officers  of  the  Navy, 
repealed  the  law  which  prohibited  any  allow* 
ance  to  them  '  for  rent  of  quarters  or  to  pay 
rent  for  furniture,  or  for  lignts  and  fuel,  etc.* 
the  Department,  in  order  to  prevent  a  recur- 
rence of  the  irregularities,  abuses  and  arbitrary 
allowances  which  occasioned  the  prohibition, 
deems  it  proper  to  establish  a  flzed  rate  of 
compensation  in  lieu  of  the  extra  allow 
ances  which  were  prohibited  by  the  law  now 
repealed.  Accordingly,  from  and  after  the 
first  day  of  June  proximo,  officers  who  ars 
not  provided  with  quarters  on  shore  stations 
will  oe  allowed  a  sum  equal  to  thirty-three  and 
one  third  per  centum  of  their  pay  in  lieu  of  all 
allowances,  except  for  mileage  or  traveling  ex- 
penses under  orders;  and  those  provided  with 
such  quarters,  twenty  per  centom  of  their  pay 
in  lieu  of  said  allowances. 

*'  The  Act  of  March  8,1865,  having  increased 
the  pay  of  midshipmen  and  mates,  the  allow* 
ances  hereby  authorized  wiU  not  be  extended 
to  them. 

"GiDBOM  Wellbs. 
Secretary  cf  ths  Noiog  * 
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Thifl  Older  was,  no  doubt,  fasaed  in  the  belief 
that  the  le^  effect  of  the  repeal  of  that  part  of 
the  Act  forbidding  allowances  "for  rent  of 
qnarters,  or  for  fnmlture»or  for  lights,  or  fuel, 
ortransporting  baggage,"^fra8  to  remyest  the  de- 
partment with  the  authoiity  it  had  prior  to  the 
Act  of  1886.  That  Act,  upon  its  face,  recog> 
nized  the  fact  that  such  allowances  had  there- 
tofore been  made,  and  its  object  was  to  forbid 
them  in  the  future.  When  the  Act  of  1868 
simply  removed  the  prohibition  contained  in 
the  Act  of  1885,  the  effect  was,  without  formal 
words  for  that  purpose,  to  restore  the  law  as 
it  was  before  the  passage  of  the  latter  Act. 
Such  is  the  rule  where  the  effect  of  the  repeal- 
ing statute  is  not  by  its  own  terms,  or  by  some 
gieneral  statute,  limited  to  the  abrogation  of  th^ 
Act  repealed.  1  Bl.  Com.  90;  1  Kent,  460; 
Bouvier's  Bacon's  Abridgment,  title.  Statute, 
D;  CommonweaKk  v.  OhurehiU,  2  Met.  122; 
VanBenburgh  v.  Village  of  Oreenbtuh,  66  N. 
Y.  4.  The  general  rule  was  never  modified  by 
Congress  until  the  passa.i^  of  the  Act  of  Feb- 
ruary 25,  1871,  now  section  12  of  the  Revised 
Statutes,  which  declai*ed  that  "Whenever  an 
Act  is  repealed  which  repealed  a  former  Act, 
Buch  former  Act  shall  not  thereby  be  revived, 
unless  it  shall  be  expressly  so  provided."  16 
Stat,  at  L.  481,  chap.  71.  It  is  scarcely  neces- 
sary to  say  that  the  Act  of  1871  cannot  control 
the  present  case,  for  the  order  of  Secretary 
Welles,  and  the  settlement  under  it  with  Phil- 
brick,  hoik  occurred  before  its  passage.  And 
for  the  same  reason  this  case  is  unaffected  l^ 
tlie  fourth  section  of  the  Act  of  July  16,  1870, 
(now  I  1558,  of  the  Revised  Statutes),  which 
provides  that  the  pay  prescribed  therein  for 
officers  of  the  Navy  shall  be  their  full  and  en- 
tire compensation,  and  that  (with  certain  ez- 
Sptions  not  material  to  be  here  noticed)  "No 
ditional  allowance  shall  be  made  m  favor  of 
any  of  said  officers  on  any  account  whatever, 
and  all  laws  or  parts  of  laws  authorizing  any 
such  allowances  shall  on  1st  of  July,  1870,  be 
renealed."    16  Stat,  at  L.  382,  chap.  295. 

Notwithstanding  the  order  of  Secretary 
Welles  was  in  harmony  with  the  long-established 
practice  of  the  Navy  Department  for  many 

Sears  prior  to  the  passage  of  the  Act  of  1885,  it 
I  contended  that  such  a  practice  never  has  had 
Bopport  in  an  Act  of  Congress,  and  that,  with- 
out legislative  sanction,  the  Secretary  of  the 
Navy  was  without  authority  to  establish  an 
arbitrary  rule  for  the  distribution  of  moneys 
appropriated  in  gross  for  specified  objects  con- 
nectea  with  the  naval  service,  and  could,  in  no 
event,  make  allowances  beyoDd  the  actual  cost 
Incurred  by  the  officer  in  whose  behalf  they 
were  made.  It  is  a  sufficient  answer  to  these 
propositions  to  say  that  the  power  of  the  Secre- 
tary to  establish  rnJcs  and  regulations  for  the  ap- 
portionment of  the  sums  set  apart  by  Congress, 
in  gross,  for  such  objects  as  those  mvolved  in 
the  allowances  here  in  dispute,  having  been 
frequently  exercised  prior  to  1895,  without  ob- 
jection by  the  legislative  branch  of  the  Gov- 
ernment; and  since  that  Act,  as  well  as  the  one 
of  1866,  is  an  implied  recognition  of  the  prac- 
tice established  in  the  Navy  Departpaent  prior 
to  1^,  we  are  not  disposed,  at  this  late  day» 
to  question  the  validity  of  the  order  of  Mav  &, 
1806.  That  order  was  in  accordance  with  the 
odDfltmctiaB  which  the  Executive  Department, 
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for  many  years  prior  to  1885,  placed  upon  the 
various  statutes  relating  to  the  naval  establish* 
ment  and  defining  the  powers  of  the  Secretary 
of  the  Navy.  A  contemporaneous  construction 
by  the  officers  upon  whom  was  imposed  the 
duty  of  executing  those  statutes  is  entitled 
to  great  wMght;  and  since  it  is  not  dear  that 
that  constTwCtion  was  erroneous,  it  ought  not 
now  to  be  overturned.  See  Hahn  v.  u,  8.  107 
U.  8.  405  [Bk.  27,  L.  ed.  528],  and  Br&ton  v.  U, 


[28: 


and  authoritiea 


8,  118  U.  S.  571 
cited  in  each  case. 

As  these  views  lead  to  an  aflOrmance  of  the 
Judgment,  it  is  unnecessary  to  consider  whether, 
after  the  account  of  the  appellee  for  conunuta- 
tion  of  Quarters,  furniture,  lights  and  fuel,  be- 
tween November  12,  1869,  and  June  80,  1870, 
had  been  finally  stated  and  closed,  and  atfterhe 
had  been  paid  the  amount  allowed  him,  the 
Second  Comptroller  had  authority  to  open  it 
upon  the  ground  of  error  therein  arising  from 
mere  mistake  of  law.  Nor  need  we  determine 
whether  errors  in  accounts  so  stated,  closed  and 
settled  by  payment,  could  be  corrected  others 
wise  than  by  regular  Judicial  proceedings,  in- 
stituted for  that  purpose  l>y  the  United  Btatea 
against  the  appellee. 

JudgmerU  affirmed. 

True  copy.  Teat: 
James  fl.  MoKemiey,  Clerk,  Sap.  Oburt,  U.  8. 


UNITED  STATES,  Appt^ 

CHARLES  H.  ROCEWELK 

(See  8.  G.  Beporter*s  ed.  6D-a8L) 

Ifavdlofleer$,  graduated  jMy  (jf-^Aeiit  retaHng 
to-~cofuitru€tMn  of— credit  cf  previous  mrviee. 

Ad  offioer  of  the  Navy  is  entitled  to  have  his  vre- 
vious  lervloe  credited  to  the  lowest  nade  held  by 
him  after  the  Act  of  VflO  took  effect,  having  gradu- 
ated pay  attached  to  it  by  that  Aot|  and  not  to  a 
lower  grade  which  was  not  grradnated.  In  lespeot  to 
pay,  until  after  he  oeased  tfJbold  it. 

[No.  1080.1 
Bubmitted  Dec.  6, 1886.    Beaded  Jan.  10, 1887. 

APPEAL  from  the  Court  of  Clafans.    Af- 
firmed, 
The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

JUeure,  A.  BL'6arland»  Atty.  Gen,,  and  F.. 
P.  Deweesy  Assistant  AUy,,  for  appellant 

Messrs,  J<^in  Paul  Joneaand  Itobert  B* 
Lines»  for  appellee. 

Mr,  Justice  Harlan  delivered  the  opinion 
of  the  court: 

The  appellee,  Rockwell  served  in  the  volun- 
teer Navy  as  Acting  Master  from  July  15, 1862, 
to  December  16, 1862;  as  Lieutenant  from  De- 
cember 16, 1862,  to  April  29,  1865;  as  Lieuten- 
ant-Conunander  from  April  29,  1865,  to  De- 
cember 8, 1865,  when  he  was  honorably  dis- 
charged; and  as  Acting  Master  from  November 
19, 1866,  to  March  12, 1868;  in  the  regular  Navy, 
as  Master  from  March  12, 1868,  to  December 
18, 1868;  as  Lieutenant  from  December  18, 1868» 
to  February  26,  1878;  and  as  Lieutenant-Com- 
mander from  February  26, 1878,  to  March  3, 
1888.    He  was  paid  for  his  services  in  those 
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proceed,  Immediately  after  its  or^ization.  in 
the  "erection  of  new  works  and  pipes  suflScient 
in  capacity  to  fnmisli  a  full  and  adeauate  sup- 
l^y  01  water,  to  be  dnwn  from  the  Mississippi 
River,  or  elsewhere,  as  may  he  Judged  most 
expedient." 

In  New  OrlMM  Water  Works  Go.  ▼.  Riven, 
115  U.  S.  681  [80:62'n— which  involved  the 
validity  of  a  municipal  ordinance  granting  to 
one  Rivers  the  privilegeof  bringing  water  from 
the  Mississippi  Kiver  into  his  hotel,  in  the  City 
of  Kew  Orleans,  by  means  of  mains  and  pipes 
laid  in  its  streets— it  was  adjudged  that  so  much 
of  the  Company's  charter  as  gave  it  the  exclu- 
sive privilc';e  before  mentioned  was,  within  the 
meaning  o)  the  Constitution  of  the  United 
States,  a  con  tract  protected  against  impairment, 
in  respect  of  its  obTIgation,  by  that  provision  of 
the  State  Constitution  of  1879  abolUhing  the 
monopoly  features  in  the  charters  of  all  then 
existinjE  corporations  other  than  railroad  cor- 
porations; consequently,  that  ordinance  was 
void  as  interfering  with  the  contract  rights  of 
the  Company. 

It  was  also  decided  that  *'Therieht  to  dig  up 
and  use  the  streets  and  alleys  of  New  Orleans 
for  the  purpose  of  placing  mains  and  pipes  for 
supplying  the  City  and  its  inhabitants  with 
water  is  a  franchise  belonging  to  the  State, 
which  she  could  grant  to  persons  or  corpora- 
tions upon  such  terms  as  sne  deemed  best  for 
the  public  interests;"  and  since  "the  object  to 
be  attained  was  a  public  one,  for  which  the  State 
could  make  provision  by  legislative  enactment, 
the  granting  the  franchise  could  be  accompa- 
nied with  such  exclusive  privileffesto  the  gran- 
tee, in  respect  of  the  subject  of  tne  mnt,  as  in 
the  -judgment  of  the  legislative  aepartment 
would  best  promote  the  public  health  and  the 
public  comfort,  or  the  protection  of  public  and 
private  property."  But  it  was  also  decided 
that,  notwithstanding  the  exclusive  privileges 
granted  to  the  Company,  "the  i>ower  remains 
with  the  State  or  with  the  municipal  govern- 
ment of  New  Orleans  acting  under  legislative 
authority  to  make  such  regulations  as  will  se- 
curo  to  the  public  the  uninterrupted  use  of  the 
streets  as  well  as  prevent  the  distribution  of 
water  unfit  for  use,  and  provide  for  such  a  con- 
tinuous supply,  in  ouantity,  as  protection  to 
property,  public  and  private,  may  require;" 
and  that  rights  and  privileges  arising  from  con- 
tracts with  the  State  are  "subject  to  regulations 
for  the  protection  of  the  public  health,  the  pub- 
lic morals,  and  the  public  safety,  in  the  same 
sense  as  are  all  contracts  and  all  property, 
whether  owned  by  natural  persons  or  corpora- 
tions." 

The  St,  1  ammany  Water  Works  Company 
was  organized  in  1882,  under  the  general  laws 
of  Louisiana  relating  to  corporations.  Its  arti- 
des  of  association  declare  the  object  of  its  incor- 
poration to  be  "To  furnish  and  supply  the  in- 
habitants of  the  City  of  New  Orleans  and  other 
localities  contiguous  to  the  line  of  its  works 
with  an  ample  supply  of  puro,  clear,  and  whole- 
some water  from  such  rivers,  streams,  or  other 
fountain  sources  as  may  be  found  most  avail- 
able for  such  purpose,'^  and  to  that  end  to  lay 
pipea  and  conduits  and  construct  and  maintain 
■Qch  system  of  water  works  as  may  be  required 
for  the  purposes  of  its  organization. 

Thisoompany  being  ahout  to  take  active  steps 
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to  obtain  authority  for  bringing  into  New  Or 
leans  the  waters  of  the  Bogue  Falaya  River  io 
the  Parish  of  St  Tammany,  and  distributing 
the  same  by  means  of  pipes,  mains  and  con- 
duits placed  in  the  streets  of  that  City  parallel 
with  those  constructed  by  the  New  Orleans 
Water  Works  Company,  the  present  suit  was 
brought  by  the  latter  Corporation  for  the  pur- 
pose of  obtaining  an  injunction  against  all  atr 
tempts  by  the  appellant,  its  agents  and  em- 
ployfo  to  infringe  upon  the  exclusive  privilegjes 
granted  to  the  appellee.  The  answer  admits 
the  material  facts  alleged  in  the  bill,  but  insists 
that  the  charter  of  the  appellee,  so  far  as  it 
granted  the  exclusive  privileges  in  question, 
could  be  set  aside,  repealed,  or  abolished  by  the 
State,  or  by  the  Le^slature,  or  b^  the  munici- 
pal government  of  New  Orleans,  m  the  exercise 
of  police  functions.  The  controlling  question 
is  as  to  the  effect  of  the  beforc-menlloned  pro- 
vision of  the  State  Constitution  upon  the  ex- 
clusive rights  granted  to  the  plaintiff  by  its 
charter. 

As  the  exclusive  right  of  the  appellee  to  sup- 
ply the  City  of  New  Orleans  and  its  inhabitants 
with  water  was  not  restricted  to  water  drawn 
from  the  Mississippi  River,  but  embraced  water 
from  aiiy  other  stream,  it  is  impossible  to  dis- 
tinguish this  case  in  principle  from  that  of  the 
New  Orleaju  Water  Works  uo,  v.  Bivere.  Upon 
the  authority  of  the  latter  case,  it  must  be  held 
that  the  carrying  out  by  appellant  of  its  scheme 
for  a  system  of  water  works  in  New  Orleans 
would  be  in  violation  of  the  rights  of  the  appel- 
lee, and  that  the  State  Constitution  of  1879,  so 
far  as  it  assumes  to  withdraw  the  exclusive 
privileges  granted  to  the  appellee,  is  inconsis- 
tent with  the  clause  of  the  National  Constitu- 
tion forbidding  a  State  from  passing  any  law 
impairing  the  obligation  of  contracts. 

It  is  however  contended,  in  behalf  of  the  St 
Tammany  Water  Works  Company,  that  the 
water  ^m  the  Bogue  Falaya  River  is  shown 
by  the  proof  to  be  pure,  uncontaminated  by 
saline  or  organic  matters  to  any  appreciable  ex- 
tent, and  to  be  more  suitable  for  drinking, 
washing,  cooking,  mannfacturinir,  and  other 
purposes,  than  t^e  water  drawn  from  the  Mis- 
sissippi River  and  distributed  through  the  City 
by  the  New  Orleans  Water  Works  Company. 
And  upon  these  facts  is  based  the  suggestion 
that  the  people  of  New  Orleans  cannot  be  pre- 
vented, by  the  contract  the  appellee  has  with 
the  State,  from  obtaining,  through  any  lawful 
agency,  such  water  as  is  most  beneficial  to  their 
health  or  best  adapted  for  business  or  public 
usea  Touching  wis  and  similar  suggestions 
by  counsel  of  the  appellant,  it  is  sufficient  to 
say  that  no  question  arises  in  the  present  case 
as  to  whether  the  State  or  the  municipal  gov- 
ernment of  New  Orleans  may  not,  if  the  pub- 
lic health  or  the  public  comfort  so  require,  com- 
pel the  appellee,  now  having  the  exclusive  right 
of  supplying  the  City  of  New  Orleans  and  its 
inhabitants  with  water  distributed  through 
pipes  laid  in  the  streets  of  that  municipality  (or 
if  It  refuses,  employ  other  agencies),  to  supply 
water  from  some  river  or  stream  other  than  the 
Mississippi.  No  such  action  has  been  had 
either  by  the  State  or  by  the  City,  and,  oonae- 
quentlv,  there  was  no  substantial  dkpate  be» 
tween^the  plaintiff  and  the  City.  The  latlar 
has  nor.  driven  its  assent  to  the  use  by  the  8C 
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[681  Tunnmy  Water  Works  Company  of  the  pab- 
lie  fltroelB  for  the  distribntioii  of  water  by 
means  of  pipes  laid  in  them,  nor  has  it,  so  far 
as  the  xeoora  diowa»  deter mhied  that  the  public 
health  would  he  better  protected,  or  the  public 
comfort  sobserred,  by  sapplving  the  people 
with  water  from  the  K)gueTiaIaya  Ri^er  rather 
than  from  the  Misdssippi  Ri^er.  These  are 
matters  which  neither  the  appellant  nor  indi- 
vidual dticens  may  determme  for  the  consti- 
toted  authorities.  In  what  mode  such  mies- 
tions  may  be  determined,  so  as  to  be  binding 
upon  the  appellee,  need  not  be  considered  until 
the7  actually  arise  in  proper  form. 

The  lend  effect  of  the  decree  is  only  to  pro- 
vent  the  St.  Tammany  Water  Works  Company, 
under  any  power  it  now  has,  from  laying  pipes, 
mains  and  conduits  in  and  through  the  streets 
of  New  Orleans,  for  supplying  that  City  and 
its  inhabitants  with  water.  It  is,  therefore, 
upon  the  authority  of  the  former  case.  AfflrmetL 
Tn»  copy.   Test: 

JTames  H.  MoKenney,  Caerk,  Sup.  Courts  U.  8. 


[11       CHARLES  KALI,  Consul  of  His  Majesty 
the   Enre  of  thb  Beloiakb,   and  JO- 
SEPH WILDENHTJS  kt  al.,  AppU., 
e. 
THE  KEEPER  OF  THE  COMMON  JAIL 
of  Hudson  County,  Kbw  Jbbsbt. 

^ee  8.  C.  **Wiidenh%ui'  Caae;"  Beporter's  e<L  1—19.) 

Iniematumal  law^Treaiy  bettosen  the  UhiUd 
State$  and  Bdffivm-^a  ^eUmiaut  homicide 
eommitied  on  hoard  a  Bdqian  vessel  in  a  port 
4fthe  United  States,  a  suqject  of  local  jurisduy 
tion — review  of  various  treaties-— neneral  ruie, 
indqtendsni  of  <f«a^y— habeas  corpus. 

L  Under  the  present  Treaty  betvreen  the  United 
States  and  Belglum.whereby  each  nation  is  granted 
0uoh  local  Junfldicaon  over  its  merobant  Tenels 
while  in  the  ports  of  the  other  as  may  beneoeseary 
to  maintain  order  on  board,  and  in  whioh  is  re- 
served to  each  nation  the  right  to  Interfere  if  the 
disorder  on  board  of  a  merobant  vessel  belonging 
to  the  other  while  in  its  ports  is  of  snob  a  nature  as 
to  disturb  the  pabllo  tranquillity,  a  felonious  bomi- 
eide.  'oommitted  on  board  of  a  Belgian  vessel  in  a 

.^_  ^.^^^  «^.-    ^  held  to  be  asubjectfor 

h  a  orlme  being  of  a  ohar- 

I  pabllo  interest  and  to  affeot  the 

pabllo  at  large,  although  oommitted  below  deck 
and  In  the  presence  of  nooe  bat  memben  of  the 


2.  It  seems  that,  if  a  person  ohaiged  with  an  of- 
fense oommitted  on  board  of  sacha  vessel  in  a  port 
of  the  United  States  is  improperly  Imprisoned  by 
the  local  authorities,  he  mij  enforce  his  rights  un- 
der the  Treaty  by  writ  ot  habeas  carpus  in  any 
proper  ooort  oc  the  United  States. 

[No.  1288.1 
Artfwd  Dec  7, 1S86.    Deoided  Jan.  10, 1887. 

AFPEALfrom  theCircnit  Court  of  the  United 
States  for  the  District  of  New  Jersej.  Af- 
ftrnud. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court 

Messrs,  F.  R.  Condert  and  Edward  K. 
Jones*  for  appellants: 

The  jurisdiction  of  Belgium  is  exclusive  un- 
der the  general  rules  of  international  law. 

The  general  rule  is  well  established  that  the 
Teasels  of  a  nation  are  to  be  considered  as  a 
pen  of  its  territory,  and  the  persons  on  board  { 
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of  them  are  deemed  to  be  within  the  Jurisdio- 
tion  of  such  nation,  and  are  protected  and  goT* 
emed  bj  the  laws  of  the  country  to  which  sudi 
vessels  belong. 

Yattel,  L.  of  Nat.  book  1,  c.  10,  g  816;  Wheat. 
Elements  Int.  L.  8d  ed.  157;  8th  ed.  g  106;  1  Kent, 
Com.  26;  Halleck.  Int  L.  172, 178;  Orapo  y. 
KeUy,  88  U.  8.  16  Wall  610  (21:  480);  Be  Ah 
aifUL  18  Fed.  Rep.  286. 

Hie  general  doctrine  of  international  law  is 
also  in  accordance  with  the  established  practice 
of  the  United  States. 

The  action  of  our  ffovemmenty  through  its 
consuls  at  Antwexp  ana  Marseilles,  in  the  cases 
of  The  Newton  and  The  Sally,  hi  1806,  was  soon 
afterwards  followed  by  Icgi^tion  affirming  the 
principle  of  international  law,  declared  and  as- 
sented to  by  the  two  nations  in  those  cases. 

Act  of  March,  8,  1825,  chap.  66;  gg  780. 

Since  the  passage  of  the  Act  of  1825,  numer- 
ous convictions  h&ve  been  had  in  federal  courts 
for  crimes  committed  on  board  American  ves- 
sels in  foreign  ports. 

See,  among  others,  U.  S,  ▼.  Stevens,  4  Wash. 
C.  C.  547;  U.  A  ▼.  Roberts,  2N.  Y.  Legal Obs. 
09;  U.  S.  V.  Seagrist,  4  Blatchf.  420;  CT.  S.  r. 
Bennett,  8  Hughes,  466. 

The  offense  in  question  is  exdusively  cogniz- 
able by  the  authority  of  Belgium  by  virtue  of 
treaties  existing  between  that  country  and  the 
United  States. 

We  contend  that  the  right  of  the  Belgian 
Consul  in  the  present  case  is,  according  to  a 
fair  and  Just  interpretation,  to  be  found  in  the 
first  clause  of  the  Treaty,  under  which  this  ac- 
tion is  brought,  conferring  upon  him  the  "ex- 
clusive charge  of  the  internal  order  of  the  mer- 
chant vessels  of  his  nation." 

In  construing  a  treaty,  courts  take  into  con- 
sideration the  situation  of  the  parties  to  it,  the 
subject  involved,  and  the  intention  of  the  par- 
ties, and,  to  ascertain  this  intention  may  con- 
sider the  construction  which  the  parties  have 
Siven  to  it,  and  what  has  been  their  action  un- 
erit 

U,  S.  V.  Payne,  8  Fed.  Rep.  888. 

Where  a  treaty  admits  of  two  constructions, 
one  restrictive  of  the  rights  that  may  be 
claimed  under  it,  and  the  other  liberal,  the  lat- 
ter is  to  be  preferred. 

Hauenststn  v.  Lynham,  100  U.  8.  483  (25: 


he  federal  courts  have  power  to  release  the 
prisoners  by  writ  of  habeas  corpus, 

B.S.§758.  B^t^ao If,  Hampshire y. Louisi- 
ana, 108  U.  8.  76,  90  m:  656,  661);  Holmes  v. 
Jennison,  89  U.  S.  14  Pet.  540  (10:  579);  PoopU 
▼.  Cfurtis,  50  N.  Y.  821. 

Mr.  O.  BL  Winfield*  for  appellee. 

Mr,  OMtf  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

This  appeal  brings  up  an  application  made  to  1 2  J 
the  Curcuit  Court  of  the  United  States  for  the 
District  of  New  Jersey,  by  Charles  Mali,  the 
"Consul  of  His  Majesty^  the  Kins  of  the  Bel- 
fl;i8ns,  for  the  States  of  New  York  and  New 
Jersey,  in  the  United  States,"  for  himself  as 
such  consul,  "and  in  behalf  of  one  Joseph 
Wildenhus,  one  Gionviennie  Gobnbosich,  and 
John  J.  Ostenmeyer,"  for  the  release,  upon  a 
writ  of  habeas  corpus,  of  Wildenhus,  Gobnbo- 
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■Ich  and  Ostenmeyer  from  the  custody  of  the 
Keeper  of  the  Commoii  Jail  of  Hudson  Coun- 
ty, aew  Jersey,  and  thefr  deliYeiy  to  the  Con- 
aoL  "  to  be  deut  with  according  to  the  law  of 
Bdgium."  The  facts  on  which  the  application 
rests  are  thus  stated  in  the  petition  for  the  writ: 

''Second.  That  on  or  about  the  sixth  day  of 
October,  1886,  on  board  the  Belgian  steamship 
'  Nooidland '  there  occurred  an  afiEray  between 
the  said  Joseph  Wildenhus  and  one  Fijens, 
wherein  and  whereby  it  is  diarged  that  the  said 
Wildenhus  stabbed  with  a  knife  and  inflicted 
upon  the  said  Fijens  a  mortal  wound,  of  which 
he  afterwards  died. 

"  Third.  That  the  said  Wildenhus  is  a  sub- 
ject of  the  Kingdom  of  Belgium  and  has  his 
domicil  therein,  and  is  one  of  the  crew  of  the 
said  steamship  'Noordland,'  and  was  such 
when  the  said  affray  occurred. 

"  Fourth.  That  the  said  Fifens  was  also  a 
subject  of  Belgium  and  had  his  domicil  and 
residence  therein,  and  at  the  time  of  the  said 
affray,  as  well  as  at  the  time  of  his  subsequent 
death,  was  one  of  the  crew  of  the  said  steam- 
ship. 

''FifVi.  That  at  the  time  said  affray  occurred 
the  nid  steamship  'Koordland'  was  lying 
moored  at  the  dock  of  the  Fort  of  Jersey  City, 
in  said  State  of  New  Jersey. 

"  Sixth.  That  the  said  affray  occurred  and 
ended  wholly  below  the  deck  of  the  said  steam- 
ship, and  that  the  tranquillity  of  the  said  Port 
of  Jersey  City  was  in  nowise  disturbed  or 
endangered  thereby. 

"SeoorM.  That  said  affray  occurred  in  the 
presence  of  several  witnesses,  all  of  whom  were 
and  still  are  of  the  crew  of  the  said  vessel,  and 
that  no  other  person  or  persons  except  those  of 
the  crew  of  said  vessel  were  present  or  nearby. 

"  Biahth:  Your  petitioner  therefore  respect- 
fully shows  unto  this  honorable  court  that  the 
said  affray  occurred  outside  of  the  jurisdiction 
of  the  saia  State  of  Ke w  Jenev, 

''Mntfi.  But,  notwithstanding  the  foregoing 
fkcts,  your  petitioner  respectfully  further  shows 
that  the  police  authorities  of  Jersey  Citjr,  in 
said  State  of  New  Jersey,  have  arrested  the 
said  Joseph  Wildenhus,  and  also  the  said  Gion- 
Tlennie  Gobnbosich  and  John  J.  Ostenmeyer, 
of  the  crew  of  the  said  vessel  (one  of  whom  is 
a  quartermaster  thereof);  and  that  said  Joeeph 
Wudenhus  has  been  committed  by  a  police 
magistrate,  acting  under  the  authority  of  the 
■aia  State,  to  the  common  jail  of  the  County  of 
Hudson,  on  a  charge  of  an  indictable  offense 
under  the  laws  of  the  said  State  of  New  Jersey, 
and  is  now  held  in  confinement  by  the  keeper 
of  the  said  jail;  and  that  the  others  of  the  said 
crew  arrested  as  aforesaid  are  also  detained  in 
custody  and  confinement  as  witnesses  to  testify 
in  such  proceedinffB  as  may  hereafter  be  had 
against  the  said  Wudenhus.^' 

Articles  8,  0  and  10  of  a  royal  decree  of  the 
King  of  the  Belgians,  made  on  the  11th  of 
March,  1867,  relaong  to  ooniola  and  consular 
Jurisdiction,  are  as  follows: 

"Art  8.  Our  consuls  have  the  right  of  dis- 
dpline  on  Belgian  merchant  vessels  in  all  the 
ports  and  harbon  of  their  district 

*'In  mitten  of  offenses  or  crimes  they  are  to 
make  the  esiminatkm  conf ormaUy  to  the  in- 
itructions  of  the  disdplinaiy  and  poial  code  of 
the  merchant  ssrHoe. 


They  are  to  daim,  aooordiag  to  the  1 

of  the  conventions  and  laws  in  force,  the  aa> 

sistance  of  the  local  authorities  for  the  arrest 


and  teking  on  board  of  deserting  sean 

'*  Art.  9.  Except  in  the  case  where  the  peace 
of  the  port  shall  have  bei»i  compromised  by  the 
occurrence,  the  consul  shall  protest  against 
every  attempt  that  the  local  authority  may 
make  to  take  cognizance  of  crimes  or  offenses 
committed  on  bmund  of  a  Belgian  vessel  l^  one 
of  the  ship's  company  towards  one,  either  of 
the  same  company,  or  of  the  company  of  an- 
other Belgian  veuel. 

"  He  shall  take  the  proper  steps  to  have  the 
comizance  of  the  case  turned  over  to  him,  in 
order  that  it  be  ultimately  tried  according  to 
Belgian  laws. 

"  Art.  10.  When  men  belonging  to  the  com- 
pany of  a  Belgian  vessel  shall  be  guilty  of  of- 
fenses or  crimes  out  of  the  ship,  or  even  on 
board  the  ship,  but  against  persons  not  of  the 
company,  the  consul  shall,  if  the  local  authority 
arrests  or  prosecutes  them,  take  the  necessiary 
steps  to  have  the  Belgians  so  arrested  treated 
with  humanity, defended  and  tried  impartially." 

The  application  in  this  case  was  made  under 
the  authority  of  these  articles. 

Article  21  of  a  Convention  between  the 
United  Stetes  and  Belgium  "  Concerning  the 
rights,  privileffes  and  immunities  of  consular 
omceis.''  concluded  March  9, 1880,  and  pro- 
claimed by  the  President  of  the  United  States, 
March  1, 1881,  21  Stot  at  L.  776,  is  as  follows: 

'  'The  respective  consuls  general,  consuls,  vice 
consuls  and  consular  asents  shall  have  exclusive 
charge  of  the  internal  order  of  the  merchant 
vessels  of  their  nation,  and  shall  alone  take  cog- 
nizance of  all  differences  which  may  arise, 
either  at  sea  or  in  port,  between  the  captains, 
officers,  and  crews,  without  exception,  par- 
ticularly with  reference  to  the  adjustment  of 
wages  and  the  execution  of  contracts.  The 
local  authorities  shall  not  interfere,  except 
when  the  disorder  that  has  arisen  is  of  such  a 
nature  as  to  disturb  tranquillity  and  public 
order  on  shore,  or  in  the  port,  or  when  a  person 
of  the  country  or  not  bielongfaig  to  the  crew, 
shall  be  concerned  therein. 

"  In  all  other  cases,  the  aforesaid  authorities 
shall  confine  themselves  to  lending  aid  to  the 
consuls  and  vice  consuls  or  consular  agento,  if 
they  are  requested  by  them  to  do  so,  in  causing 
the  arrest  and  imprisonment  of  any  person 
whose  name  is  inscnbed  on  the  crew  Ust,  when- 
ever, for  any  cause,  the  said  officers  shall  think 
proper." 

llie  daim  of  the  Consul  is  that,  by  the  law 
of  nations,  and  the  provisions  of  this  Treaty, 
the  offense  with  which  Wildenhus  has  been 
charged  is  "  solely  cognizable  by  the  authority 
of  the  laws  of  the  Kingdum  of  Bel^um."  and 
that  the  Stete  of  New  Jersey  is  witnout  juris- 
diction in  the  premises.  The  circuit  court  re- 
fused to  deliver  the  prisoners  to  the  Consul  and 
remanded  them  to  the  custody  of  the  jailer. 
28  Fed.  Rep.  024.  To  reverse  thatdedsion  this 
appeal  was  taken. 

By  sections  751  and  768  of  the  Revised  Stat- 
utes the  courts  of  the  United  Stetes  have  power 
to  issue  writs  of  habetu  earjnu  which  shall  ex- 
tend to  prisoners  in  jafl  when  they  are  in  "coa- 
tody  in  violatton  of  the  Constitutioii  or  a  law 
or  treaty  of  the  United  States;"  and  the  ques- 
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Hon  wo  have  to  oonsider  i»  whether  these  pris- 
oDen  are  held  hi  yiolatloii  of  the  proyidonB  of 
the  exigting  Treaty  between  the  United  States 
and  Belgium. 

It  is  ^urt  of  the  law  of  dvilized  nations  that 
when  a  merchant  vessel  of  one  ooimtiy  enters 
the  ports  of  snother  for  the  purposes  of  trade, 
it  suDjectsitself  to  the  law  of  the  place  to  which 
it  goes,  unless  by  treaty  or  otherwise  the  two 
countries  have  come  to  some  different  under- 
standing or  sgieement;  for,  as  was  said  b¥ 


«n(«<i00  Marshall  in  T^JSecAaiMw, 
8.  f  Oranch,  144  [8:  2961  "it  would  be  ob- 
▼iously  inconvenient  and  dangerous  to  society, 
and  would  subject  the  laws  to  continual  in- 
fraction, and  the  government  to  degradation,  if 
such  *  *  *  merchants  did  not  owe  temporary 
and  local  allegiance,  and  were  not  amenable  to 
the  Jurisdiction  of  the  oountiy."  U.  8.  v.  DM- 
wknmn.  92 U.  8. 520 [28: 742];  1  Phill.  Int  Law, 
lid.  ed.  488,  g  CCX:;LI;  Twiss,  Law  of  Nattons  in 
Time  of  Peace,  229,  %  169;  Creasy,  Int  Law, 
ie7,§176;Halleck,Int.Law,lsted.l71.  And  the 
Xbuffush  judges  have  uniformly  recognized  the 
rights  of  the  courts  of  the  country  of  which 
the  port  is  part  to  punish  crimes  committed  by 
one  foreigner  on  another  in  a  foreign  merchant 
ship.  B^ifina  v.  Ounningham,  Kll,  0.  0. 72; 
8.  0.  8  Coz,0.  0. 104;  Riffina  v.  Andenon,  11 
Cox,  C.  0. 198, 204;  ifta  L.  R  1  C.  0;  191, 166; 
£eginaY.  Keyn,  18  Cox,  C.  C.  408, 486,  626;  8. 
C.  2  Ex.  IMv.  68,  161.  218.  As  the  owner 
has  voluntarily  taken  his  vessel  for  his  own 
private  purposes  to  a  place  within  the  dominion 
of  a  ffovemment  other  than  his  own,  and  from 
whicn  he  seeks  protection  durins  his  stay,  he 
owes  that  government  such  all^gianoe  for  the 
time  being  as  is  due  for  the  protection  to  which 
be  becomes  entitled. 

Fro^n  experience,  however,  it  was  found  lone 
ago  that  it  would  be  benefloal  to  commerce  u 
the  local  government  would  abstain  from  in- 
terfering with  the  internal  discipline  of  the 
■hip  and  the  ffennal  r^ulation  of  the  rights 
ana  duties  of  ue  ofScen  and  crew  towards  the 
^vessel  or  among  themselves.  And  so  by  comity 
ft  came  to  be  generally  understood  among  civi- 
lized nations  tnat  all  matters  of  discipline  and 
wSi  things  done  on  board  which  affected  only 
thfr  vessel  or  those  belongfaig  to  her,  and  did 
aot  Involvethe  peace  or  digni^of  the  oountiy, 
or  thflltnnquimi^  of  the  port,  should  be  left  by 
the  local  government  to  be  dealt  with  by  tbe 
authorities  of  the  nation  to  which  the  vessel 
belonged  ss  the  laws  of  that  nation'or  the  in- 
^piests  of  its  commerce  should  require.  But  if 
crimes  are  comndtted  on  board  of  a  character 
to  disturb  the  peace  and  tranquillity  of  the 
ocwmlry  to  which  the  vessel  has  oeen  brought, 
the  olfenden  have  never  bv  comity  or  usage 
bean  entitled  to  any  exemption  from  the  opera- 
tion of  the  local  laws  for  their  punishment,  if 
the  local  tribunals  see  lit  to  assert  their  au- 
thority. 8uch  being  the  seneral  public  law 
on  thii  sdblect,  treaties  ana  conventions  have 
been  entered  into  by  nations  having  conunerdal 
Interoourse,  the  purpose  of  which  was  to  settle 
and  define  the  ri^ts  and  duties  of  the  oontraot- 
fng  parties  with  respect  to  each  other  in  these 
parttonlam,  and  thus  prevent  the  inconvenience 
tiiiat  might  arise  from  attempts  to  exercise  con* 
lUctii^lurisdictions. 

The  niat  of  these  OonventJons  entered  into 
IMU.fL 


bv  the  United  States  after  the  adopttoa  of  «m 
Constitution  was  with  France,  on  the  14th  of 
November,  1788, 8  8tat  at  L.  106,  ''Flor  the 
purpose  of  defining  and  establishinff  the  func- 
tions and  privileges  of  thebjjrasperave  consols 
and  vice  consuls/*  article  Vni  of  which  is  ae 
follows: 

"The  consols  or  vice  ooosoli  shall  exercise 
police  over  all  the  vessels  of  their  respective 
nations,  and  shaU  have  on  board  the  said  ves- 
sels all  power  and  Jurisdiction  in  dvil  matters, 
in  all  the  disputes  which  mav  there  arise;  they 
shall  have  an  entire  inspection  over  the  said 
vessels,  their  crew  and  the  changes  and  substi- 
tutions there  to  be  made;  for  which  purpose 
they  may  go  on  board  the  said  vessels  when- 
ever they  may  Judge  it  necessary.  Well  under- 
stood that  the  functions  hereby  allowed  shall 
be  confined  to  the  interior  of  the  vessels,  and 
that  they  shall  not  take  place  in  any  case  which 
shaU  have  any  interference  with  the  police  of 
the  ports  where  the  said  vessels  shall  be." 

It  was  when  this  convention  was  in  force 
that  the  cases  of  Tks  iSsJ^lsnd  Thi$  I^ewton 
arose,  an  account  of  which  is  given  in  Wheat- 
on's  Elements  of  International  Law,  8d  ed.  168, 
and  in  1  Phillimore's  International  Law,  8d  ed. 
484  and  (2d  ed.)  407.  The  Sally  was  an  American 
merchant  vessel  in  the  Port  of  Marseilles,  and 
The  Newton  a  vessel  of  a  similar  character  in 
the  Port  of  Antwerp,  then  under  the  dominion 
of  France.  In  the  case  of  7^ /6!ii%,  the  mate, 
in  the  alleged  exercise  of  discipline  over  the 
crew,  had  milicted  a  severe  wound  on  one  of 
the  seamen,  and  in  that  of  Th$  JfewUn^  one 
seaman  had  made  an  assault  on  another  seaman 
in  the  vessel's  boat.  In  each  case,  the  proper 
consul  of  the  United  8tates  daimed  exdunve 
Jurisdiction  of  the  offense,  and  so  did  the  local 
authorities  of  the  port;  but  the  Councflof  State, 
a  branch  of  the  political  department  of  the  Gtov- 
emment  of  France  to  which  the  matter  was  re- 
ferred, pronounced  against  the  local  tribunals, 
**  Considering  that  one  of  these  cases  was  that 
of  an  assanS  comndtted  in  the  boat  of  the 
American  ship  Newton,  by  one  of  the  crew  up- 
on another,  and  the  other  was  that  of  a  severe 
wound  inflicted  by  the  mate  of  the  American 
ship  Sally  upon  one  of  the  seamen  for  having 
made  use  of  the  boat  without  leave."  This 
was  dearly  because  the  things  done  were  not 
such  as  to  disturb  "the  peace  or  tranquillity  of 
the  Dort"  Wheaton,  Elements  Int  Law,  8d 
ed.  164.  The  case  of  The  SaOiy  was  stanpfy  a 
quarrd  between  certain  of  the  crew  while  con- 
structivdy  on  board  the  vessel,  and  that  of  I^ 
N&wton  grew  out  of  a  punishment  inflicted  by 
an  officer  on  one  of  the  crew  for  disobedience 
of  orders.  Both  were  evidently  of  acharacter 
to  affect  only  the  police  of  the  vessd,  and  thus 
within  the  authority  expressly  granted  to  the 
consul  by  the  treaty. 

No  other  trea^  or  convention  bearing  on  this 
sul^ect,  to  which  ourattention  has  been  called, 
was  entered  into  by  the  United  States  until  a 
Treaty  with  Sweden  and  Norway,  on  the  4th 
of  September,  1816,  8  Stat  at  K  282,  where  it 
was  agreed,  by  artide  6,  that  "The  console 
and  their  deputies  ShaU  have  the  rig^t  as  sudi, 
to  aot  as  Judges  and  ari^traton  in  the  differences 
which  mav  arise  between  the  captains  and 
crews  of  toe  vessds  of  the  nation  whose  af- 
fairs are  entmsted  to  their  care.    Thevespect- 
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iTe  gOTernmeiiU  shall  have  no  right  to  inter- 
fere  In  matters  of  this  kind,  except  the  oonduct 
of  the  captain  or  crew  shoU  disturb  the  peace 
snd  tranquillity  of  the  country  in  which  the 
▼essel  may  he,  or  the  consul  of  the  place  shall 
feel  himself  obliged  to  resort  to  the  interposi- 
tion and  support  of  the  executive  authority  to 
<»use  hlB  decision  to  be  respected  and  main- 
tained. It  beinff ,  nevertheless,  understood  that 
this  kind  of  Juagment  or  award  aliall  not  de- 
prive the  contending  parties  of  the  right  which 
they  have,  on  their  return,  to  recur  to  the  ju- 
dicial authorities  of  their  own  country." 

Substantially  the  same  provision  is  found  in 
Treaties  or  Conventions  concluded  with  Prussia 
in  1828,  art.  X,  8  Stat  at  L.  882;  with  Russia 
in  1882,  art.  Vni,  448;  with  Greece  In  1887. 
art.  Xn,  504;  with  Hanover  in  1840,  art  VI. 
656;  with  Portugal  also  in  1840,  art  X,  664; 
with  the  Grand  Duchy  of  Mechlenburg- 
Schwerin  in  1847,  art  IX.  0  Stat  at  L.  916; 
with  Oldenburg  in  1847,  868;  with  Austria  in 
1848,  art  lY,  9^3;  with  the  Hanseatic  Republics 
in  1862,  art  1, 10  Stat,  at  L.  961;  with  the  two 
Sicilies  in  1855,  art  XIX,  11  Stat  at  L.  650; 
with  Denmark  in  1861,  art.  1. 18  Stat  at  L.  605; 
and  with  the  Dominican  Republic  in  1867.  art 
XXVI.  15  Stat  at  L.  487. 

In  a  Convention  with  New  Grenada  con* 
duded  in  1850  the  provision  was  this: 

"They  [the  consuls,  etc.]  may  cause  proper 
order  to  be  maintained  on  board  vessels  of  their 
nation,  and  may  decide  on  disputes  arising  be- 
tween the  captains,  the  officers,  and  the  mem- 
bers of  the  crew,  unless  the  disorders  taking 
place  on  board  should  disturb  the  public  tran- 
quillity, or  persons  not  belonging  to  the  crew  or 
to  the  nation  in  whose  service  the  consul  is  em- 
ployed: in  which  ca.<«e  the  local  authorities  may 
interfere."  Art  III,  clause  8, 10  Stat  at  L. 
903. 

Following  this  wasa  Convention  with  France, 
concluded  in  1868. 10  Stat  at  L.  996,artic1e  Vm 
of  which  is  as  follows: 

"  The  respective  consuls-general,  consuls, 
vice  consuls,  or  consular  agents,  shall  have  ex- 
clusive charge  of  the  internal  order  of  the  mer- 
chant vesseb  of  their  natk>n.  and  shall  alone 
take  cognizance  of  differences  which  may  arise, 
either  at  sea  or  in  port,  between  the  captain, 
officers,  and  crew,  without  exception,  paracu- 
larly  in  reference  to  the  adjustment  of  wages 
«nd  the  execution  of  contracts.  The  local  au- 
thorities shaU  not  on  any  pretext  interfere  in 
these  differences,  but  shall  lend  forcible  aid  to 
the  consuls,  when  th^  may  ask  it.  to  arrest  and 
Imprison  all  persons  composing  the  crew  whom 
they  may  deem  it  necessary  to  confine.  Those 
persons  shall  be  arrested  at  the  sole  request  of 
the  consuls,  addressed  in  writing  to  the  local 
authority,  and  supported  by  an  official  extract 
from  the  register  of  the  smp  or  the  list  of  the 
•crew,  and  shall  be  held,  during  the  whole  time 
of  their  stay  in  the  port,at  the  disporal  of  the  con- 
suls. Their  release  shall  be  granted  at  the 
mere  request  of  the  consuls  mide  in  writing. 
The  expenses  of  the  arrest  and  detention  of 
those  persons  shall  be  paid  by  the  consuls." 

The  same  provision  in  substantially  the  same 
language  was  embraced  in  a  Convention  with 
lUly  in  1868,  article  XI,  16  Stat  at  L.  600; 
and  in  another  with  Belgium,  also  in  1868, 
article  XI.  16  Stat  at  L.  761.  This  Conven- 
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tion  with  Belgium  continued  In  force  untQ 
superseded  by  Uiat  of  1880-1,  under  which  the 
present  controversy  arose. 

The  form  of  the  provision  found  in  the  pre^ 
ent  Convention  with  Bel^um  first  appeared  in  a 
Convention  with  Austria  condudea  in  1870.  rial 
article  XI,  17  Stat  at  L.  827,  and  it  is  foimd  ^  * 
now  in  substantially  the  same  language  in  all 
the  treaties  and  conventions  which  have  sinoe 
been  entered  into  by  the  United  States  on  the 
same  subset.  See  the  Convections  with  the 
German  Empire  in  1871.  art.  XIII,  17  Sut  at 
L.  927;  with  The  Netherlands  in  1878.  art.  XI, 
21  Stat  at  L.  668;  with  Italy  in  1881.  art.  1, 23 
Stat  at  L.  882;  with  Belgium  in  1881,  as  stated 
above;  and  with  Roumania  the  same  year,  art 
XI,  28  Stat  at  L.  714. 

It  thus  appears  that  at  first  provision  was 
made  onlj  for  givine  consuls  police  authority 
over  the  mterior  of  me  ship  and  Jurisdiction  in 
civil  matters  arising  out  of  disputes  or  differ- 
ences on  board,  that  is  to  say,  between  those 
belonghig  to  the  vessel  Under  this  police  au- 
thority the  duties  of  the  consuls  were  evidently 
confined  to  the  maintenance  of  Older  and  dis> 
dpline  on  board.  This  gave  them  no  power  to 
punish  for  crimes  against  the  peace  of  the 
country.  In  fact,  they  were  expressly  prohib- 
ited from  interfering  with  the  local  police  in 
matters  of  that  kind.  The  cases  of  T/ie  Sallp 
and  TAs  Jfetotmut  illustrative  of  this  position. 
That  of  The  Sally  related  to  the  discipline  of 
the  ship,  and  that  of  l%e  Newton  to  the  main- 
tenance of  onler  on  board.  In  neither  case  was 
the  disturbance  of  a  character  to  affect  the  peace 
or  the  dignity  of  the  country. 

In  the  next  conventions  consuls  were  simphr 
made  iudges  and  arbitrators  to  settle  and  ad- 
Just  differences  between  those  on  board.  This 
clearly  related  to  such  differences  between  those 
belonging  to  the  vessel  ss  are  capable  of  adjust* 
ment  and  settlement  by  Judicial  decision  or  I7 
arbitration,  for  itsimply  made  the  consuls  Judges 
or  arbitrators  in  such  matters.  That  would  of 
itself  exclude  all  idea  of  punishment  for  crimes 
against  the  State  which  affected  the  peace  and 
tranquillity  of  the  port;  but.  to  prevent  all 
doubt  on  this  subject,  it  was  expressly  pro- 
vided that  it  should  cot  apply  to  differences  of 
that  character. 

Kext  came  a  form  of  convention  which  in 
terms  gave  the  consuls  authority  to  cause  proper 
order  to  be  maintained  on  board  and  to  decide  ri^^i 
disputes  between  the  officers  and  crew,  but  al-  ^*  •  * 
lowed  the  local  authorities  to  kiterfere  if  the 
disorders  taking  place  on  board  were  of  such  a 
nature  as  to  disturb  the  public  tranquillity,  and 
that  is  substoniially  all  there  Is  in  the  Conven- 
tion with  Beljrium  which  we  have  now  to  ccm- 
sider.  This  Treaty  is  the  law  which  now  gov- 
ems  the  conduct  01  the  United  Stetes  and  Bel- 
gium towards  each  other  in  this  paxticultf. 
£ach  nation  has  granted  to  the  other  s*ich  local 
Jurisdiction  within  its  own  dominion  as  may  be 
necessary  to  maintain  order  on  board  a  mer> 
chant  vessel,  but  has  reserved  to  itself  the  riehi 
to  interfere  if  the  disorder  on  board  is  dr  a 
nature  to  disturb  the  public  tranquillity. 

The  Treaty  is  part  of  the  supreme  law  of  the 
United  States,  and  has  the  same  force  and  ef- 
fect in  New  Jersey  that  it  is  entitled  to  elsewhere. 
If  it  gives  the  Consul  of  Belgium  exclusive  luris- 
diction  over  the  offense  wmdi  it  is  alleged  has 
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been  ciominttrfMl  wttbin  Ihe  territosy  of  New 
Jersey,  we  see  no  reason  whr  he  may  not  en- 
force hia  rights  under  the  'nreaty  by  writ  of 
habeoMeormuin  any  proper  oourtof  the  United 
Statea.  This  hdnff  the  case,  the  onljr  im- 
portant question  idft  for  our  determination  la 
whether  the  thing  which  has  been  done — the 
disorder  that  has  arisen— on  hoard  this  vessel  is 
of  a  nature  to  disturb  the  public  peace,  or,  as 
some  writers  term  it,  the  "public  repose"  of  the 
people  who  look  to  the  State  of  New  Jersey  for 
their  protection.  If  the  thing  done—^the  dis- 
order," as  it  is  called  in  the  Treaty— is  of  a 
<&aracter  to  affect  those  on  shore  or  m  the  port 
when  it  becomes  known,  the  fact  that  only  those 
on  the  ship  saw  it  when  it  was  done,  is  a  mat- 
ter of  no  moment.  Those  who  are  not  on  the 
▼easel  pay  no  soedal  attention  to  the  mere  dis- 
putes or  quarrels  of  the  seamen  while  on  board, 
whether  th^  occur  under  deck  or  above. 
Neither  do  they  as  a  rule  care  for  anything  done 
on  board  whi<m  relates  only  to  the  discipline  of 
the  ship,  oc  to  the  preservation  of  order  and 
authori^.  Not  so,  however,  with  crimes  which 
from  their  gravity  awaken  a  public  interest  as 
soon  as  they  become  known,  and  especially 
those  of  a  character  which  every  dvilized 
nation  considers  itself  bound  to  provide  a  se- 
vere punishment  for  when  committed  within 
fta  own  Jurisdiction.  In  such  cases  int^^uiry  is 
certain  to  be  instituted  at  onoeto  ascertam  how 
or  why  the  thing  was  done,  and  the  popular  ex- 
citement rises  or  falls  as  the  news  spreads  and 
the  facta  become  known.  It  is  not  alone  the 
publicity  of  the  act,  or  the  noise  and  clamor 
which  attends  it,  that  fixes  the  nature  of  the 
crime,  but  the  act  itself.  If  that  is  of  a  char- 
acter to  awaken  public  interest  when  it  becomes 
known,  it  is  a  "disorder  "  the  nature  of  which 
is  to  affect  the  community  at  large,  and  con- 
sequently to  invoke  the  power  of  toe  local  gov- 
ernment whose  people  have  been  disturbed  by 
what  was  done.  The  very  nature  of  such  an 
act  is  to  disturb  the  quiet  of  a  peaceful  com- 
munity, and  to  create,  in  the  language  of  the 
Trea^,  a  "disorder"'  which  will  "disturb  tran- 
quillity and  public  order  on  shore  or  in  the 
port. "  The  principle  which  governs  the  whole 
matter  is  this:  Disorders  which  disturb  only 
the  oeace  of  the  ship  or  those  on  boord  are  to 
be  dealt  with  exclusively  by  the  sovereignty 
of  the  home  of  the  ship,  but  those  which  dis- 
iorb  the  public  peace  may  be  suppressed,  and, 
if  need  be,  the  oifenders  punished  by  the  proper 
authorities  of  the  local  Jurisdiction.  Itmav 
not  be  easy  at  all  times  to  determine  to  whid^ 
of  the  two  Jurisdictions  a  particular  act  of  dis- 
order bdongs.  Much  will  undoubtedly  depend 
OD  the  attendingdrcumstancesof  the  particular 
caae,  bat  aU  must  concede  that  felonious  homi- 
cide is  a  subject  for  the  local  Jurisdiction,  and 
that  if  the  proper  authorities  are  proceeding 
with  the  case  in  a  regular  way  the  consul  has 
DO  right  to  interfere  to  prevent  it.  That,  ac- 
cording to  the  petition  for  the  habeas  carpus,  is 
this  case. 

This  is  fully  in  accord  with  the  practice  in 
France,  where  the  government  has  been  quite 
as  liberal  towards  foreign  nations  in  this  par- 
ticular as  any  other,  and  where,  as  we  have 
seen  in  the  cases  of  7%d  SaUy  and  T/ie  Newton, 
by  a  decree  of  the  Council  of  State,  represent- 
ing the  political  department  of  the  government, 


the  French  courts  were  prevented  from  exei^ 
dsing  Jurisdiction.  But  afterwards,  in  1859, 
in  the  case  of  Jally,  the  mate  of  an  American 
merchantman,  who  had  killed  one  of  the  crew 
and  severely  wounded  another  on  board  the 
ship  in  the  t^ort  of  Havre,  the  Court  of  Cassa- 
tion, the  highest  judicial  tribunal  of  France, 
upon  full  consideration  held,  while  the  Con- 
vention of  1853  was  in  force,  that  the  French 
courts  had  rigjltful  Jurisdiction,  for  reasons 
which  sufficiently  appear  in  the  following  ex* 
tract  from  its  judgment: 

"Considering  that  it  is  a  principle  of  the  law 
of  nations  that  every  State  has  sovereign  Juris- 
diction throughout  its  territory; 

"Considering  that  by  the  terms  of  article  8 
of  the  Code  Napoleon  the  laws  of  police  and 
safety  bind  all  those  who  inhabit  French  terri- 
tory, and  that  consequently  foreigners,  even 
tramewnUif  find  themselves  subject  to  thosb 
laws; 

"Considering  that  merchant  vessels  entering 
the  port  of  a  nation  other  than  that  to  whicn 
they  belong  cannot  be  withdrawn  from  the  ter- 
ritorial Jurisdiction,  in  any  case  in  which  the 
interest  of  the  State  of  which  that  port  forms 
part  finds  itself  concerned,  without  danger  to 
good  order  and  to  the  dignity  of  tbc  govern 
moit; 

"Considering  that  every  State  is  interested  in 
the  repression  of  crimes  and  offenses  that  may 
be  committed  in  the  ports  of  its  territory,  not 
only  by  the  men  of  the  ship's  company  of  a  for- 
eign merchant  vessel  towards  men  not  forming 
part  of  that  company,  but  even  by  men  of  the 
ship's  company  among  themselves,  whenever 
the  act  is  of  a  nature  to  compromise  the  tran- 
quillity of  the  port,  or  the  intervention  of  the 
local  authority  IS  invoked,  or  the  act  constitutes 
a  crime  by  common  law"  (droit  eommun,  the  law 
common  to  all  civilized  nations),  "  the  gravity 
of  which  does  not  permit  any  nation  to  leave 
it  unpunished,  without  impugning  its  rights  of 
Jurisoictional  and  territoriiu  sovereignty,  be- 
cause that  crime  is  in  itself  the  most  manifest 
as  well  as  the  most  flagrant  violation  of  the  laws 
which  it  is  the  dutv  of  every  nation  to  cause  to 
be  respected  in  all  parts  of  its  territory."  1 
Ortolan,Diplomatie  f>e  La  Mer,  4th  ed.  pp.  455, 
456;  Sh^v  (N.  S.)  1859,  p.  189. 

Thejuagmeat  ^  V^t  Circuit  Court  isaJJlTmed^ 

True  copy.  Test: 

James  H.  MoKennoj,  Clerk,  Sup.  Court,  U.  8. 
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(See  8.  C^Eeporter^  ed.  1S(^140.) 

Limitation  of  acHoM^New  York  Statutes-Ju- 
risdiction of  the  courts  of  Uie  United  States  in 
equity,  untform  and  not  subject  to  state  legi^ 
lotion—fraud— time  runs  from  discovery  of 

1.  The  equity  juriadlotloii  of  the  oourti  of  tbe 
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Unifced  States  to  nitdeet  to  neither  limftatloii  nor 
lettraint  by  state  lefrtolation,  and  to  uniform 
throuffbont  the  States  of  the  Union. 

2.  wnere  the  object  of  a  bill  to  to  obtain  a  oom- 
pUcated  aooounting,  espeotolly  when  oonoealed 
fraud  to  charired,  a  oourt  of  equitr  has  jurisdiction. 

3.  Where  relief  to  sought  in  equity  on  the  ground 
of  actual  fraud,  espeoiauy  if  such  fraud  has  been 
concealed,  time  for  oommenoing  suit  will  not  run 
against  the  plaintiff  untU  the  discovery  of  the 
fraud,  or  until,  with  reasonable  diligence,  it  might 
have  been  discovered. 

4.  A  bill  fUed  in  the  court  below,  to  set  aside  oer- 
taln  settlements  of  aocounts  on  the  ground  of  fraud, 
nearly  seven  years  after  the  discovery  of  the  fraud 
to  held  to  be  barred  by  the  Statutes  of  New  York. 

5.  Under  the  New  York  Statute  of  September  IS, 
188S,  allowing  additional  time  for  the  oommenoe- 
ment  of  actions  by  executors  and  administrators, 
it  to  held  that  only  the  actual  time  between  the 
death  of  the  testator  and  the  grant  of  letters  at  the 
place  of  primary  administration,  and  six  months  in 
addition  thereto,  can  be  excluded  in  computing 
the  time  within  which  action  may  be  brought. 

[No.  60J 
Ikeided 
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APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York.    Affirmed, 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court 

Meeers.  John  C.  F»y,  Oeorge  NarriM  and 
Joaeph  E,  McDonald,  for  appellant: 

Courts  of  equity  interfere  to  prevent  the  bar 
of  the  Statute  of  Limitation  where  it  would  be 
hiequitable  or  unjust  to  enforce  it;  and  in  no 
case  is  it  better  established  that  thev  will  do  so 
than  where  the  party  invoking  the  oar  has  per- 
petrated a  fraud. 

Story,  Eg.  Jur.  §  VS>2\\Boolh  t.  WoKrrinatcn, 
4  Brown,  Par,  Cas.  168;  BatUy  t.  Olcwr,  88  U. 
S.  21  Wall.  847  (22:  638);  flteanw  t.  Page,  48  U. 
8.  7  How.  819  (12: 928);  Preeoti  t.  QraU,  19  TJ. 
S.  6  Wheat.  481  (6: 811);  Mocre  t.  QrecM,  60  U. 
8. 19  How.  69  (16:  588);  Bosenthal  ▼.  Walker. 
Ill  U.  8.  186  (28:  895);  Trtnip  ▼.  Smith.  20 
Johns.  83. 

In  Payne  ▼,  Hook,  74  U.  a  7  Wall.  425  a9: 
260),  this  court  held  that  the  equity  JurisdictioB 
of  the  federal  courts  is  subject  to  neither  limit- 
ation or  restraint  by  state  legislation,  and  is 
uniform  throughout  the  different  States  of  the 
Union. 

See  ulaoOremr.  Oreighiim,^V.  8. 28 How. 
90  (16: 410);  U.  8.  t.  BauOand,  17  U.  8. 4  Wheat 
108  (4:626);  BMneon  t.  OampbeU,  16  U.  8.  8 
Wheat,  m  (4:  875). 

Mr.  4.  E.  Bnrrillf  for  appellees: 

Although  fraud  is  one  of  the  grounds  of 
equitable  jurisdiction,  it  is  not  exclusiye  but 
concurrent  with  law;  and  equity  wUl  not  in- 
terfere unless  there  be  some  special  ground  to 
lustify  it,  and  unless  an  adequate  remedj  at 
bw  does  not  exist 

1  Story,  Eq.  Jur. 
i&n  41  N  Y  164'  i 

609*;  EueM  r.  Okirk,  11  U.  8.  7  Cranch,  69  (8: 
271);  Newham  ▼.  May,  18  Price,  Ezch.  749; 
Leatmed  ▼.  Holmes,  49  Miss.  290. 

The  Statute  of  Limitations  applicable  to  a 
l^gal  action  cannot  be  avoided  br  changing  the 
forum  from  law  to  equity  when  law  might  give 
relief. 

Murray  r.  Ooiter,  20  Johns.  576;  RundU  t. 
AUieon,  84  N.  Y.  184;  Kane  v.  Ehodgood.  7 
Johns.  Ch.  90. 

Whatever  jurisdiction  equity  has  is  concur- 
rent with  law,  and  In  such  case  equi^  will 
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3tory,  Eq.  Jur.  §  60, 184;  Foot  ▼.  Farrifuh 
41  N.  Y.  164;  MiOerY.  Seammon,  52  N.  H. 


follow  the  statute  which  would  have  been  en* 
forced  at  law. 

Oodden  v.  KimmeU,  99  U.  8.  201  (25:  481); 
Fbot  V.  Farrington,  41  N.  Y.  164, 

Lidei>endently  of  the  Statute  of  Limitation* 
the  laches  apparent  on  the  face  of  the  bill  is  » 
bar  to  the  action. 

Broum  v.  Buena  VUia  Oounty.  96  U.  8.  157 
(24:  422);  Wood  v.  Carpenter,  101  U.  8.  185 
(25: 807);  Godden  v.  KimmeU,  eupra. 

There  is  no  allegation  in  the  bill  that  decedent 
had  any  interest  in  the  transactions  referred  to, 
and  from  the  nature  of  the  contract  it  is  clear 
that  he  had  none,  and  that  it  was  a  contract 
which  could  not  be  performed  by  him.  No 
personal  liability,  therefore,  attaches  to  him  or 
the  contract 

Eathbon  v.  Budlong,  16  Johns.  1;  Stanton  r. 
Gamp,  4  Barb.  274;  Many  v.  Beekmanlron  Co. 
9  Paige.  188;  BandaU  v.  Bnyder,  1  Lena  165; 
Bellinger  v.  BentUy,  1  Hun,  662;  Bradley  v. 
MeKee,  5  Cranch,  C.  C.  298;  Bank  ef  BmAury 
V.  BakMn,  1  CliiL  521. 


Mr,  JusOee  Harlan  deliverod  the 
of  the  oourt: 

This  case  was  heard  in  the  oourt  below  upoD  [13X1 
demurrers  to  an  amended  bill  and  to  an  amended 
bill  in  the  nature  of  a  supplemental  bill.  The 
demurrers  were  sustained  and  the  bill  dismisaed, 
upon  the  ground  that  the  suit  was  barred  by 
the  Statute  of  Limitations  of  the  State  of  New 
York. 

The  material  facts  adndtted  by  the  demurrer 
are  as  follows:  the  appellant  the  plaintiff  be- 
low, is  the  executor  of  John  T.  Alexander,, 
who  died,  at  his  domicQ  in  the  State  ci  Illinois,, 
on  the  21st  of  August  1876.  He  received  his  let* 
ters  testamentary  from  the  proper  court  in  thai 
State  on  the  6th  of  September  of  the  same  year. 
On  the  7th  of  April,  1880,  andllanr  letters  were 
issued  to  him  by  the  surrogate  of  the  Count/ 
of  New  York,  hi  the  State  of  NewYork.  2  It 
8.  N.  Y.  9d  ed.  marg.  p.  67,  §  68. 

This  suit  was  brought  April  9, 188D.  Its  ob- 
ject is  to  obtain  a  decree  setting  aside  sundrr 
settlements  of  aocounts  had  by  the  firm  of  X. 
T.  A  G.  D.  Alexander  &  Co.  (composed  of  Jobs 
T.  Alexander,  G.  D.  Alexander,  and  William 
Fitch,  and  to  be  hereafter  called  Alexander  & 
Co.)  with  certain  railroad  Corporations,  defend* 
ants  below,  in  reference  to  various  businesa 
transactions  between  the  parties.  Those  trans- 
actions arose  under  an  agreement,  partlv  writ* 
ten  and  partly  verbal,  entered  into  May  2S, 
1870.  between  those  Corporations  and  Alexan- 
der it  Co.,  relathig  to  the  shipment  of  homed 
cattle  SAd  hogs  by  the  latter  over  the  roads  of 
the  former  between  designated  points,  and  al 
specified  rates  of  freight  The  agreement  took 
effect  June  10, 1870,  and  was  to  continue  in 
force  one  year,  during  which  period  Alex- 
ander &  Co.  were  not  to  ship  homed  cattle  or 
hogs  over  any  rival  road  between  the  points 
named.  In  tiie  event  there  was  a  reduction  of 
rates,  Alexander  &  Co.  were  to  have  the  bene- 
fit of  the  lowest  rates .  between  those  pointa 
charged  by  either  of  the  defendant  Coipora-  f  132i 
tions  or  by  any  other  rival  corporation.    The  * 

agreement  contemplated  settlements  between 
the  parties  from  time  to  thne  and  the  payment 
by  Alexander  &  Co.,  on  each  shipment  of  the 
rates  spedfled  in  Hie  agreement    Ait  the 
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■moonts  80  paid,  when  in  excess  of  tbc  lowest 
ifttes  charged  by  the  defendant  Corporations, 
or  either  of  them,  or  by  other  rival  corpora- 
tions, were  to  be  held  by  the  defendants  in  trust 
for  the  shippers  and  repaid  to  the  latter,  by  way 
of  "drawbacks/'  on  each  occasion  when  the 
aooonnts  between  the  parties  were  stated  and 
settled. 

These  setttements  were  had  monthly  or 
oftener.  At  each  of  them  Yanderbilt,  the  tes- 
tator of  the  individual  defendants,  in  behalf  of 
the  railroad  Corporations,  claimed  to  have  pe- 
culiar facilities  for  obtaining  information  in  raf- 
erenoe  to  rates,  and  promised  to  keep  Alexan- 
der &  Co.  (who  had  no  means  of  obtaining 
such  information^  fully  advised  in  the  premises. 
In  rei^y  to  specinc  inquiries  addressed  to  him 
on  the  occasion  of  each  of  such  settlements,  he 
represented  that  the  rates  charged  by  his  Com- 
panies to  that  firm  were  not  higher  than  those 
charged  by  rival  corporations.  Relying  upon 
fuch  representations,  Alexander  A  Co.  consum- 
mated the  various  settlements  upon  the  basis 
suggested  by  YanderbOt  They,  however,  sub- 
sequently ascertained  ibat  the  rates  charged  by 
the  defendant  Corporations  as  well  as  by  rival 
oorporationa  to  shippers  between  the  points 
named,  and  during  the  same  period,  were 
much  lower  than  those  charged  Alexander  & 
Co.,  and  that  the  representations  to  the  con- 
traiy  by  the  defendant  Corporations  were 
knowingly  false,  and  made  with  the  intent  to 
cheat  and  defraud  said  firm.  The  bill  alleges 
that  the  truth  as  to  what  were  the  current  rates 
for  the  period  covered  by  the  settlements  was 
fraudulently  concealed  by  the  defendant  Cor- 
poratiooa  from  Alexander  &  Co. ;  and  that  said 
zraods  were  not  and  conld  not  have  been,  dis- 
ooverad  by  the  latter  until  on  or  about  April  16, 
1878. 

The  settlements  between  the  parties,  it  may 
be  st^ed,  covered  more  than  two  hundred  ship- 
ments of  cattle  and  hoes,  the  freights  upon 
which  aggregated  nearly  $860,000  or  about 
1183]  $9>000per week,  from  June  10, 1870,  to  March 
14, 1871,  when  the  contract  was  canceled  by 
mutual  consent.  Immediatdv  thereafter  the 
partnership  of  Alexander  ft  Co.  was  dissolved 
and  iu  affahrs  adfusted. 

O.  D.  Alexander  was  adjudged  '«o  be  a  hma- 
tlc  by  the  proper  court  in  lUiurld  on  the  third 
dftv  of  April,  1872,  and  is  siill  of  unsound 
muid.  A  conservator  of  his  estate  was  shortly 
tliereafter  selected,  but  in  reference  lo  that  ap- 
pointment the  bill  cbar^  that  it  was  a  nullity, 
mod  that  no  valid  appointment  was  made  until 
July  8, 1880.  Ab  to  Fitch,  the  remaining  part- 
ner, he,  on  April  Id,  1870,  brought  an  action 
fn  one  of  the  courts  of  New  York  for  the  pur- 
pose oi  enforcing  the  liability  to  him,  Individ- 
nally,  of  the  defendant  Corporations  and  Yan- 
derbilt,  on  account  of  the  matters  in  Uiis  suit 
aet  forth;  but  bv  proceedings  had  after  tibe  com- 
mencement of  tnis  litigation  his  interest  in  the 
daim  preferred  in  his  o^n  suit  was  sold,  one 
Taylor  becoming  the  purchaser  thereof,  and 
mbeeqnently  Fitch's  suit  was  dismissed,  by  the 
procurement  of  the  defendants,  for  want  of 
prosecution.  The  plaintiff  states  that,  at  the 
time  of  Taylor's  purchase.  Fitch,  bv  his  laches, 
had  lost  anv  individual  rights  he  miffht  thereto- 
foie  have  had  in  said  dum;  and  that  Taylor 
had  nol  anooeeded  lo  any  inbatantial  interest 


capable  of  being  enforced  herehi  He  also 
avers  that  both  Fitch  and  the  present  conservator 
of  the  estate  of  O.  D.  Alexander  have  declined, 
upon  request,  to  unite  as  coplaintiffs  in  this  suit 

It  is  further  alleged  by  the  plaintiff  that,  the 
receipted  freight  bills  having  been  surrendered 
to  the  defendant  Corporations  at  the  time  of 
the  settlements  with  them,  he  has  no  means  of 
asoertahiing  the  amount  Justly  due  to  said  firm, 
bv  way  of  drawbacks,  except  from  the  freight 
buls,  diecks  and  voucherF  in  fhe  possession  or 
under  the  control  of  said  Corporations. 

The  prayer  of  the  bill  is  that  the  before  men- 
tioned settlements  be  opened  and  set  aside;  that 
a  re-accounting  be  had  in  respect  of  all  of  said 
transactions;  and  that,  upon  final  hearing,  the 
plaintiff  have  a  decree  for  the  difference  be- 
tween the  amount  of  "  drawbacks"  repaid  to 
Alexander  &  Co.  at  the  time  of  the  settlements 
and  the  amounts  which  that  firm  were  entitled 
to  receive  upon  each  settlement,  with  interest  [134] 
thereon  from  the  time  they  were  respectively 
payable. 

The  case  made  by  the  plaintiff  is  clearly  one 
of  which  a  court  of  canity  may  take  cogni- 
zance. The  complicated  nature  of  the  accounts 
between  the  parties  constitutes  Itself  a  sufficient 
ground  for  going  into  equity.  It  would  have 
been  difficult,  if  not  impossible,  for  a  Jury  to 
unravel  the  numerous  transactions  involved  in 
the  settlements  between  the  parties,  and  reach 
a  satisfactory  conclusion  as  to  the  amount  of 
drawbacks  to  which  Alexander  A  Co.  were  en-  ^ 
titled  on  each  settlement  1  Story,  Eq.  Jur. 
§  451 .  Justice  could  not  be  done  except  hr  em- 
ploying the  methods  of  investigation  peculiar  to 
courts  of  equitv.  When  to  these  considera- 
tions is  added  the  charge  against  the  defend- 
ants of  actual  concealed  fraud,  the  right  of  the 
plaintiff  to  invoke  the  Jurisdiction  of  equity 
cannot  well  be  doubted. 

Did  the  circuit  court  err  in  adjudging  that 
the  anit  waa  barred  by  the  Statute  of  IJmitap 
tionat 

By  the  Code  of  Civfl  Procedure  of  New 
Tork  in  force  prior  to  September  1, 1877,  the 
period  of  six  yean  was  prescribed  as  the  lim- 
ItaUon  for: 

"  1.  An  action  upon  a  contract,  obligation, 
or  liability,  express  or  implied,  except  a  Judg- 
ment or  sealed  instrument 

•  •  •  •  * 

"8.  An  action  for  relief,  on  the  ground  of 
fraud,  in  cases  which  heretofore  weresolely  cog- 
nizable by  the  court  of  chancery;  the  cause  of 
action  In  such  case  not  to  be  deemed  to  have 
accrued  until  the  discovery  by  the  aggrieved 
party  of  the  facts  constituting  the^rand."  [135] 
Yoorhees'  Code,  4lh  ed.  p.  86,  §  91. 

The  Code  which  went  into  operation  Septem- 
her  1, 1877,  prescribed  the  like  limitation  for 
actions  upon  contracts,  obligations  or  liabili- 
ties, express  or  implied,  other  than  Judgments 
or  sealed  instruments;  but,  in  place  of  subdivi- 
sion 6  of  section  91  of  the  old  Coda,  was  sub- 
stituted the  following: 

"  6.  An  action  to  procure  a  Judgment,  other 
tlian  for  a  sum  of  money,  on  the  jn-ound  of 
fraud,  in  a  case  which  on  the  thirty-first  day  of 
December,  1846,  was  cognizable  by  the  court 
of  chancery.  The  cause  of  action  is  not  deemed 
to  have  accrued  until  the  discovery,  by  the 


plaintiff  or  the  person  under  whom  be  < 
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of  the  fact!  oonstitaiing  the  fraud."  Ood0»  N. 
Y.,  as  amended  in  1877,  a  883. 

The  circuit  court  deeming  the  jurifldiction  in 
equity  and  at  law  to  be  concurrent  in  cases  like 
this,  was  of  opinion  that  the  question  of  limita- 
tion is  controlled  by  the  local  statute,  and  upon 
the  authority  of  Carr  t.  Thcnnpton,  87  N.  Y. 
160,  adjudged  that  this  action  was  not,  within 
the  meaning  of  section  882  of  the  Code,  one 
"  to  procuxe  a  Judgment,  other  than  for  a  sum 
of  money,  on  the  ground  of  fraud  ;**  and  that, 
consequently,  the  cause  of  action  accrued  upon 
the  commission  of  the  alleged  frauds  (which 
was  in  1871),  and  not  at  the  date  of  thdr  dis- 
ooveiT,  on  the  16th  of  April,  1878.  As  this 
▼lew  is  controverted  by  the  appellant,  and  is  the 
main  ground  upon  which  appellees  rely  for  an 
affirmance  of  the  Judgment  oelow,  it  must  be 
examined. 

It  is  not  dear  that  the  decision  in  Chrr  t. 
T7io7jwson  goes  as  far  as  the  circuit  Judge  sap- 
posed.  That  was  an.  action  against  an  agent,  to 
recover  moneysobtained  from  his  princij^dsand 
converted  (o  his  own  use,  by  means  of  false  and 
fictitious  accounts,  rendered  from  time  to  time, 
and  which  he  represented  to  be  correct  and 
just  Fraud,  although  charged,  was  not  re- 
garded by  the  state  court  as  the  basis  of  the  ac- 
tion. It  was  not  deemed  a  suit  to  recover 
damages  for  the  fraud  pnicticed,  but  one  merely 
to  recover  damages  for  the  violation  of  tbe 
agent's  contract  or  obligation  to  account  Justly 
and  honestly  to  his  prindpala.  The  sole  ques- 
tion, the  state  court  said,  presented  by  the  com- 
plaint and  answer,  was  wnetherUie  agent  prop^ 
erly  performed  his  duty.  It  also  was  careful  to 
say:  "  It  is  to  be  ebserved  that  the  complaint  is 
not  framed  for  the  purpose  of  opening  an  ac- 
count stated:  it  does  not  allege  the  existence  of 
such  an  account  as  an  obstacle  to  a  recoveiy, 
which  requires  the  aid  of  equity  to  remove;  nor, 
indeed,  does  the  answer  set  up  any  such  de- 
fense.'' These  remarks^  in  connection  with  the 
further  declaration  that  the  words  "an  action 
to  procure  a  Judgment,  other  than  for  a  sum  of 
money,  on  the  ground  of  fraud,"  soffldently 
described  "  a  case  in  which  Judgment  for  an 
accounting  is  sought  in  addition  to,  and  as  a 
means  of  reaching,  a  Judgment  for  money," 
lead  us  to  doubt  whether  that  court  would 
hold,  in  a  case  like  the  present,  that  the  time 
for  commendng  the  action  begins  to  run  from 
the  commission,  not  from  the  discovety,  of  the 
fraud. 

Be  that  as  it  may.  It  la  an  established  rule  of 
equity  as  administered  in  the  courts  of  the 
United  States  that,  where  relief  is  asked  on  the 
ffround  of  actual  freud,  especially  if  inch  fraud 
has  been  concealed,  time  will  not  run  in  favor 
of  the  defendant  untQ  the  discoveiT  of  the 
fraud,  or  until,  with  reasonable  diligence,  it 
might  have  been  discovered.  Meaderr.  Nor- 
tan,  78  U.  S.  11  Wall.  442,  4S8_^;  184, 1871: 
Preooit  V.  Orate,  19  IJ.  8.  6  Wheat  481  [5: 
811];  Midmid  v.  Qirod,  45  U.  S.  4  How.  508, 
561  [11:  1076,  11021;  Veaaie  r.  WiUiami,  49 
U.  8.  8  How.  149,  1^8  [12: 1025, 10281;  Brawn 
V.  Buena  Vista,  95  U.  6. 157  [24:  422];  BoMn- 
Hial  V.  Walker,  HI  U.  8. 190  [28:  397];  2  8tory, 
Eq.  §  1521a;  Ang.  Lim.  In  BaUey  v.  Olaf>er, 
88  if.  8.  21  WfOL  847  [22:  688],  it  was  said 
that  "In  suits  in  equity,  where  relief  is 
•ought  on  the  ground  of  fmud,  the  authorities 
(73 


are  without  conflict  in  support  of  the  doctrine 
that,  where  the  ignorance  of  the  fraud  has  been 
produced  by  atflrmative  acts  of  the  guilty  party 
m  concealing  the  facts  from  the  other,  the  stat- 
ute will  not  bar  relief,  provided  suit  is  brought 
within  proper  time  after  the  discovery  of  the 
fraud.  We  also  think  that  in  suits  in  equity 
the  dedded  wdcht  of  authority  is  in  favor  A 
the  propodtion  that,  where  the  party  injured  by 
tbe  fraud  remains  in  ignorence  of  it  without 
any  fault  or  want  of  diligence  or  care  on  his 
part,  the  bar  of  the  statute  does  not  begin  to 
run  until  the  fraud  is  discovered,  though  there 
be  no  special  circumstances  or  efforts  on  the 
part  of  the  party  committing  the  fraud  to  con- 
ceal it  from  the  knowledge  of  the  other  party." 
In  the  same  case  it  was  said:  "To  holdtbatby 
concealing  fraud,  or  by  committing  a  fraud  in 
a  manner  that  concealed  Itself,  until  such  time 
as  the  party  committing  the  fraud  could  plead 
the  8tatute  of  limitaticMii  to  protect  it,  is 
to  make  the  law,  which  was  designed  to  pro- 
vent  fraud,  the  means  by  which  it  is  made  suo- 
cessf ul  and  secure.*^  8ee  also  Traer  v.  Clew, 
116  U.  8.  588  [29:  470}.  These  observations 
were  made  with  reference  to  an  Act  of  Con- 
gress prescribing  a  fixed  time  within  which  s 
suit  between  an  assignee  in  bankruptpy  and 
persons  asserting  adverse  rights  in  property 
conveyed  to  such  assignee  should  be  Drought. 
They  are  peculiarly  applicable  to  a  local  stat- 
ute which,  if  followed,  would  impair  the 
power  of  the  courts  of  the  United  8tates  to  en- 
force the  settied  prindples  of  equity  in  suits  of 
which  they  have,  by  the  Constitution  and  the 
laws  of  the  United  8tates,  full  jurisdiction. 
While  the  courts  of  the  Union  are  required  by 
the  statutes  creating  them  to  accept  as  rules  of 
decision,  in  trials  at  common  law,  the  laws  of 
the  several  8tates,  except  where  the  Constitu- 
tion,  laws,  treaties  and  statutes  of  the  United 
8tates  otherwise  provide,  thdr  Jurisdiction  fan 
equity  cannot  be  impaired  by  the  local  statutes 
of  the  different  8tates  in  which  they  sit  In 
muted  Btatee  v.  BauOand,  17  U.  8.  4  Wheat. 
108, 115  [4:  526.  528]  Ohif  JuOiee  Manhall, 
speaking  for  the  court,  said  that  as  the  courts 
OS  the  Union  have  a  chancery  Jurisdiction  in 
every  8tate,  and  the  Judiciary  Act  confen  the 
same  chancery  powers  on  aU,  and  gives  the 
same  rule  of  decision,  its  Jurisdiction  must  be 
the  same  in  aU  the  8tates.  The  same  view  was 
expressed  bv  Mr,  JueUee  Curtis  in  his  work 
on  the  Jurisdiction  of  the  courts  of  the  United 
8tate8  (p.  1^,  when  he  observed  that  "  The 
equity  practice  of  the  courts  of  the  United 
States  ia  the  same  everywhere  in  the  United 
States,  and  they  administer  the  same  system  of 
equity  rules  and  equity  lurisdiction  throughout 
the  whole  of  the  Unitea  States  without  regard 
to  state  laws."  So,  in  Payne  v.  Hook,  74  U.  S. 
7  Wall,  480  [19:  261]  it  was  said:  "  We  havo 
repeatedly  held  'that  the  Jurisdiction  of  the 
courts  of  the  United  States  over  controversies 
between  dtizens  of  different  States  cannot  be 
impaired  1^  the  hiws  of  the  States,  which  pre- 
scnbe  the  modes  of  redress  in  their  courts,  or 
which  regulate  the  distribution  of  their  judidal 
power.'  If  legal  remediea  are  sometimes  mod- 
ified to  suit  the  changes  in  the  laws  of  thf 
States,  and  the  practice  of  thdr  courts,  it  is  not 
so  with  equitable.  The  equity  Jurisdiction  of 
tiie  oonrtsof  the  United  States  ia  thesame  that 
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the  Hi|dk  Goait  of  Chancery  in  Ihi^land  pos- 
Besses,  Is  subject  to  neither  limitation  or  re- 
straint by  state  legislation,  and  is  uniform 
throughout  the  different  States  of  the  Union." 
See  lOso  BMnwn  v.  OampbeU^  16  U.  S.  8 
Wheat  221-2  [4:  875];  Bovle  v.  Zaeharie,  81 
U.  S.  6  Pet  658  [8;  5861;  Livingston  t.  8tory. 
84  U.  S.  9  Pet.  656  [9:  2641:  Steams  v.  Page, 
48  U.  S.  7 How.  819  [12:  928J;  Eussell  y.  Souths 
Q/rd,  63  U.  S.  12  How.  147  [13:  9301;  Netes  v. 
~      ,54  U.  8.  18  How.  272  [14:  14^;  Barber 

428].    In  view  of  these  authorities,  it  is  clear 


BeoU, 

V.  Barber,  62  U.  S.  21  How.  592  [16:  229; 
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that  the  Statute  of  New  York  upon  the  subject 
of  limitation  does  not  affect  the  power  and  duty 
of  the  court  below—following  the  settled  rules 
of  equi^— to  adjudge  that  tmie  did  not  run  in 
tsLYOT  ox  defendants,  charged  with  actual  con- 
cealed £raud,  until  after  suoi  fraud  was  or  should 
with  due  diligence  have  been  discovered. 
IJjpon  any  other  theory  the  equity  Jurisdiction 
oi  the  courts  of  the  United  States  could  not  be 
ezerdsed  according  to  rules  and  principles  ap- 
plicable alike  in  every  State.  It  is  undoubt- 
edly true,  as  announoed  in  adjudged  cases,  that 
courts  of  equity  feel  themselves  bound,  in  cases 
of  ooDCorrent  Jurisdiction,  by  the  Statutes  of 
limitation  that  govern  courts  of  law  in  similar 
drcumstances,  and  that  sometimes  they  act 
npon  the  analogy  of  the  like  limitation  at  law. 
liat  these  genml  rules  must  be  taken  subject 
to  the  qualMcation  that  the  equity  Jurisdiction 
of  the  courts  of  the  United  States  cannot  be  im- 
paired by  the  laws  of  the  re8[>ective  States  in 
which  they  sit  It  is  an  inflexible  rule  in  those 
coorts,  when  applying  the  general  limitation 
prescribed  in  cases  like  this,  to  regard  the  cause 
of  action  as  having  accrued  at  the  time  the 
fraud  was  or  should  have  been  discovered,  and 
thus  withhold  from  the  defendant  the  beneflt,in 
the  computation  of  time,  of  the  period  during 
which  he  concealed  the  fraud. 
[139]  It  results  that  even  if  this  be  not  an  action 
"  to  procure  a  Judgment,  other  than  for  a  sum 
of  money,  on  the  ground  of  fraud,"  within  the 
meaninj^  of  the  New  York  Code  of  Procedure, 
the  limitation  of  six  years,  being  applied  here, 
does  not,  as  adjudged  below,  commence  from 
the  commission  of  the  alle^  frauds. 

Can  flie  suit  be  maintamed  if  the  cause  of 
sction  is  to  be  deemed  to  have  accrued  from 
tlie  discovery  of  the  fraud?  In  Burke  v.  Smith, 
88  U.  S.  16  Wall  401  [21:  865],  where  the  local 
statute  prescribed  six  years  for  the  commenoe- 
ment  of  actions  for  fraud,  the  court,  after  ob- 
serving that  equity  acts  or  refuses  toact  inanal- 
cgy  to  the  statute,  said:  "  We  think  a  court 
d:  equi^  will  not  be  moved  to  set  aside  a  fraud- 
ulent transaction  at  the  suit  of  one  who  has 
lieen  quiescent  during  a  period  longer  than  that 
fixed  by  the  Statute  oi  Limitations,  after  he  had 
knowledge  of  the  fraud  or  after  he  was  put 
upon  in^iry  with  themesns  of  knowledge  acces- 
sible to  him."  Without  inquiring  whether  the 
pisfaitifl  was  not  guilty  of  such  gross  laches,  in 
applying  for  niSa,  as  deprived  him  of  all 
nglit  to  the  aid  of  equity,  aind  giving  him  the 
benefit  of  the  Umitanon  €d  six  years,  to  be  com- 
puted from  the  discovery  of  the  fraud,  there 
«eems  to  be  even  then  no  escape  from  the  con- 
cliMion  that  the  suit  was  not  brought  in  time. 
Sei^n  yeacsy  lacking  only  seven  days,  elapsed 
1SMD.S. 


after  the  discovery  of  the  frauds  by  the  plaint- 
iff 's  testator  before  suit  was  brought. 

The  plaintiff  however  contends  that  he  had 
seven  years  within  which  to  sue.  This  posi- 
tion is  supposed  to  be  Justified  by  the  New 
York  Statute  of  September  18,  1883.  which  de- 
clares that  "  The  Ume  which  shall  have  elapsed 
between  tbe  death  of  any  person  and  the  grant- 
ing of  letters  testamentarv  or  of  administration 
on  his  estate,  not  exceeding  six  months,  nud 
the  period  of  six  months  after  the  granting  of 
such  letteiiB,shall  not  be  deemed  any  part  oithe 
time  limited  by  any  law  for  the  commencement 
of  actions  by  executors  or  administrators."  2 
R  S.  N.  Y.  -738,  chap.  8,  titie  8,  art  1,  g  9, 
Banks  A  Bros.  ed. 

If  this  statute  has  anv  application  to  a  case 
where  the  cause  of  action  accrued  in  the  life* 
time  of  the  testator  or  intestate,  it  cannot  avail  [140] 
the  plaintiff.  It  does  not  gfYe  the  party  claim- 
ing the  benefit  of  its  provisions  both  of  tbe  two 
periods  of  six  months  thereui  mentioned,  but 
only  such  time,  not  exceeding  six  months,  as 
elapsed  after  the  death  of  the  testator  or  intes- 
tate before  the  granting  of  letters,  and  the 
additional  time  of  six  months  after  the  grant- 
ing of  letters.  Here  only  sixteen  days  mtci^ 
vened  between  the  death  and  the  granting  of 
letters  testamentary.  In  computing  the  time 
for  suinff  there  must  be  excluded  only  these 
sixteen  days  and  the  six  months  immediately 
suooeedhig  that  period.  In  other  words— ap- 
plying the  Statute  of  1878  to  the  case  in  hand 
—the  plaintiff  had  only  six  years,  six  months 
and  sixteen  days,  after  the  discovery  on  April 
16, 1878,  of  the  alleged  frauds,  withui  which  to 
sue;  whereas,  this  action  was  not  brought  un- 
til seven  years,  lacking  only  seven  days,  after 
the  alleged  frauds  were  discovered. 

We  do  not  conceive  that  the  time  of  granting 
the  anciUan  letters  testamentary  in  New  York 
can  affect  the  question.  The  will  bavin j^  been 
proved  hi  Illinois,  the  place  of  domidl,  there 
was  nothing  to  prevent  the  immediate  issue  of 
letters  upon  it  in  New  York.  By  the  laws  of 
that  State  no  further  probate  was  necessary;  a 
certified  copv  deposited  in  the  office  of  the  sur- 
rogate was  all  that  was  required.  As  this  was 
in  the  executor's  power  to  have  done  at  any 
time^  he  can  hardlv  claim  that  his  own  volun- 
tary delay  should  extend  the  period  which 
equity  considers  reasonable  for  ttie  institution 
of  a  suit  2  N.  Y.  R.  S.  2d  ed.  marg.  p.  67, 
g  82;  Code  Civil  Pioc.  §  2695. 

lie  decree  is  affirmed. 

True  copy.   Test: 

James  H.  HoKenney,  Oerk,  Sup.  Oourt.  U.  8L 


AUGUSTA  B.  ALLEN  ibt  al.,  mffs.  in  Brr., 

ST.  LOUIS  NATIONAL  BANK. 

<8ee  S.  0.  Reporter's  ed.  20-40.) 

Mncipal  and  agent^actar  nopatoer  at  eonh' 
mon  law  to  pledge  principals  property-'dtf* 
ference  between  power  to  seU  and  to  pledge-^ 
Statutes  €f  Missouri  affecting  such  trantfers^ 
^eetqf  words  **on  Vie  faith  thereof,"  eonsic^ 
ered—^usage-^practice^udgment  ordered  for 
plaintiffs  in  t 
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L  When  a  factor,  holding  property  In  trust  for 
his  prinoipa],  transf  en  It  to  a  bank  whiohhas  no- 
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tloe  of  the  oap«ottar  in  which  he  holds  It,  the  piln- 
eipal  maj  assert  Us  riirht  In  the  propeiw  agidiist 
the  hank,  either  by  independent  suit,  or  by  way  of 
defense  to  an  action  by  the  bank  against  him. 

2.  l^the  common  law  a  factor  or  asent  for  the 
sale  has  no  power  to  pledge,  whether  the  owner  has 
Intrusted  him  with  the  possessfon  of  the  goods 


themselyes,  or  with  the  symbol  of  them,  as  by  con- 
signing them  to  him  bye  ""'  —  •-^' — ' — •-i-i-  «-- 
is  condgneo  or  indorsee. 


hem  to  him  by  a  bill  of  lading  in  which  he 


8.  Under  the  Statutes  of  Missouri  a  factor  has  no 
power  to  make  a  pledge  of  the  goods  of  his  princi- 
pal by  a  transfer,  without  an  indorsement  in  writ- 
tag,  of  a  bill  of  lading  or  warehouse  receipt  there- 
of. 

4.  TlM  Mlssonri  Statutes,  to  regulate  transfers  of 
warehouse  receipts  and  bills  of  lading  by  indorse- 
ment, discussed  and  compared  with  the  Bnglish  and 
New  York  FEU^rs*  Acts,  the  words' **onthe  fiUth 
thereof  **  being  especially  considered. 

ft.  The  plaintiff  cannot  set  up  usage  which  does 
not  appear  to  have  been  known  to  the  defendants, 
and  which  Is  contrary  to  law  in  that  it  undertakes 
to  alter  an  erpress  contract  and  to  sustain  a  pledge 

a  a  tBOtor  of  the  goods  of  his  principal  to  secure 
own  general  balance  of  account  to  a  third  per- 
son. 

ft.  Where  a  Jury  Is  waived,  the  courts  finding  of 
fscts,  whether  general  or  special,  has  the  same 
effect  as  the  verdict  of  a  Jury ;  and  although  a  bill 
of  exceptions  is  necessary  to  present  rulings  made 
in  the  progress  of  the  trial,  the  question  whether 
the  facts  set  forth  in  a  special  finding  of  the  court 
are  sufficient  In  law  to  support  the  Judgment  may 
be  reviewed  on  a  writ  of  error  without  a  bill  of  ex- 
ceptions, and  a  general  Judgment  for  defendants' 
ordwed,  without  new  triat 

[No.    10.] 
Argued  April  9,  1886,    Decided  Jan,  10, 1887. 

r\  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  Disirict  of  Iowa. 
Bevened  and  judgment  ordered  for  plaitUiffe 
in  error. 

Action  on  promissory  note  made  by  plaint* 
Iffs  in  error,  oefendants  below 

The  history  and  facts  of  the  case  sufficiently 
appear  in  the  opinion  of  the  court. 

1/r.  John  N.  RoMra*  for  plaintiffs  in  error : 

The  delivery  by  Dowell  &  Co.  to  the  Bank 
of  the  bills  of  ladmg  for  the  cotton,  and  after- 
wards of  the  warabouse  receipts,  running  to 
bearer,  for  the  purpose  of  securing  the  £mk 
upon  its  contemporaneous  loans  to  Dowell  & 
Co..  were  in  law,  as  between  these  parties, 
pledges  or  hypothecations  of  the  cotton. 

uSteon  Y.  J^evene,  40  U.  S.  8  How.  884  (12: 
1128);  8t,  Louie  Nat.  Bank  v.  Boee,  0  Mo.  App. 
890;  Fourth  Nat.  Bank  t.  ^.  Louie  Cotton 
Compreee  Co,  11  Mo.  App.  888;  Biee  t.  Cutler, 
17  Wis.  8«2. 

A  factor  cannot  pledge  the  goods  of  his  prin- 
cipal, and  can  dispose  or  them  only  by  sale  ac- 
cording to  the  usual  course  of  buuness,  unless 
otherwise  specislly  authorized. 

1  Am.  L^.  Cas.  marg.  676  and  cases  there 
cited;  WamerY.  Martin,  52  U.  S.  11  How.  200 
(18:  667);  MeOombieY.  Daniee,  7  East,  5;  Mar- 
tini Y,  Colee,  1  Maule  &  S.  140;  SaUy  y,  Bath- 
bone,  and  Cockran  y,  Irlam,  2  Maule  &  S.  208, 
801;  Boyeon  y.  Colee,  6  Maule  A  S.  14;  Orap  v. 
Agneu>,  05  lU.  315;  Newbold  v.  Wrioht,  4  Rawle. 
105;  Bodriguee  Y.  Heffeman,  5  Johns.  Ch.  417; 
Merchante  Nat,  Bank  y.  Trenholm,  12  Heisk. 
520;  Kaujpman  v.  Beaeley,  54  Tex.  568. 

And  no  court  has  more  strictly  maintained 
these  limitations  on  thb  factor's  authority  than 
the  Supreme  Court  of  MissourL 

Benny  y,  Bhodee,  18  Mo.  147;  Benny  y.  Pe- 
gram,  18  Mo.  l^UWheeier y,  Oitan, 65 Mo. 89. 

A  factor  cannot  pledge  the  principal's  goods 
to  the  extent  of  his  advanoei  tbereon. 
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MeOombie  ▼.  Ikwiee,  and  Solly  t.  Batkbame, 
eupra:I>aubigny  y.  Duval,  5  T.  R  604.  See 
also  Queiroe  y.  Trueman,  8  Bain.  &  C.  842; 
Oraham  ▼.  Dyeter,  2  Stark,  21;  Vrguhart  t* 
JT/cer,  4  Johns.  108 ;  Warner  v.  Martin, 
eupra. 

Evidence  of  a  local  usage  or  custom  cannot 
be  admitted  to  contradict  or  vary  the  general 
rules  of  hiw. 

Barnard  y.  BeOogg,  TI  U.  S.  10  Wall.  888 

20:  087);  Oelrieke  ▼.  Fbrd,  64  U.  S.  28  How. 
K1 6:534);  Savinge  BankY,  Ward,  100  U.  8. 
105  (25:  621);  Tfumpeon  ▼.  Bi(me,  72  U.  S.  5 
Wall.  668  (18:704);  National  Bank  y.  Burk- 
hemU,  100  U.  S.  m  (26 :  766). 

It  has  been  expressly  held  that  a  usage  of 
factors  to  pledge  their  principal's  goods  u  in- 
admissible, htSng  uninst  the  rule  of  hiw. 

NevMd  Y.  Wright,  4  Rawle,  105. 

A  partner  is  no  more  entitled  to  dispose  of 
the  partnership  goods  to  pay  or  secure  his  own 
debt,  or  that  of  another  firm  of  which  he  is  a 
member,  than  a  factor  is  ao  to  dispoae  of  hit 
principal's  goods. 

Bogere  v.  BaehOor,  87  U.  B.  12  Pet  221  (fi 
1068);  Dob  ▼.  Haleey,i9  Johns.  84;  SnaithY. 
Burridge,  4  Taunt.  684;  Breweter  y,  Mott,  4 
Scam.  878;  Kelley  y.  Qreenleitf,  8  Story,  08. 

The  Bank's  case  is  in  no  way  fortified  by  tho 
Missouri  Statutes  hi  regard  to  hills  of  Uuiing 
and  warehouse  receipts. 

See  Steiger  y.  Third  Nat,  Bank,  2  MoCrarfi 
404;  8.  0. 6  Fed.  Bep.  560;  Shaw  r.  B.  B.  (k 
101 U.  8.  557  (25:  802). 

The  Bank  can  derive  no  aid  from  either  seo- 
tion  of  the  Act  of  1860,  because  neither  the 
bills  of  lading  nor  the  warehouse  receipts  for 
the  cotton  are  found  to  have  been  transferred 
to  it  by  written  indorsement  thereon. 

Ehrie  ^  Pac,  Diepaieh  Co.  y.  St,  Louie  Cotton 
Compreee  Co.  6  Mo.  App.  172;  Fourth  Nat. 
Bank  t.  Same,  11  Mo.  App.  888;  Smith  t.  Saa 
County,  78  U.  8.  11  Wall.  180  (20: 102). 

Meeere,  J'^mea  HaMrman  and  Fnwk 
HMermaA*  for  defendant  in  error: 

There  was  no  conversion  so  as  to  make  tha 
Bank  liable.  Consignors'  failure  to  demand 
the  goods  while  in  the  hands  of  the  Bank  do> 
feats  their  daim. 

Boaeh  Y,  Turk,  0  Heiak.  706. 

The  demand  notes  of  J.  H.  DoweD  H  Co. 
having  been  paid  by  check  of  the  latter  on 
their  deposit  account  with  the  Bank,  after  the 
sale  of  the  cotton,  such  payment  is  valid  and 
effectual,  although  Dowell  &  Co.  may  not  have 
been  authorized  to  pledge,  in  the  first  instance, 
the  bills  of  lading  and  warehouse  receipts  aa 
security  for  such  demand  notes. 

The  relative  obligations  between  a  bank  and 
its  depositing  customers  are  simply  those  of 
debtor  and  creditor. 

Foley  Y.  HiU,  2  H.  L.  Cas.  28;  .tBtna  Nat. 
Bank  v.  Fourth  Nat.  Bank,  46  N.  Y.  82;  Bfy- 
den  Y.  Bankqf  Cape  Fear,  65  N.  C.  18;  Allen 
Y,  Fourth  Nat.  Bank,  5  Jones  &  S.  187;  J^- 
ehanan  F.  Oil  Co,  y.  Woodman,  1  Hun,  680;  Mat- 
ter of  FrankUn  Bank,  1  Paige,  240;  Pheeniz 
Bank  v.  BiOey,  111  U.  8.  125  (%:  874);  Thonw^ 
eon  ▼.  Bigge,  72  U.  S.  5  Wall.  678  hS:  707); 
Marine  Bank  y,  Fhtlton  Bank,  60  U.  8. 2  Wall 
262(17:  786);  J9^mJb  of  the  BepubUcY.  Millard, 
77  U.  8.  10  Wall  152  (10:  807);  Oulton  v.  Seim^ 
ingelnet  84  U.  8. 17  Waa  100  (21: 618). 
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When  the  property  was  sold,  the  factor  be- 
Cttne  the  debtor  of  the  oonsigiiorB  only. 

Fail  T.Durani,  7  AUenT^W;  OlarkY.  Mood^. 
17  Mass.  146. 

The  usage  and  custom  at  St  Loids  make  the 
<nioaaction  valid. 

LiusMtt  ▼.  Lippinoatt,  6  Serg.  A  R.  886:  8. 
a  1  Am.  Lead.  Cas.  Hare  &  WaU.  ed.  636; 
Howie  y.  Napier,  1  McCord,  1;  Martini  Y.OoUt, 
1  ^laule  &  S.  147. 

An  autliority  to  sell  Is  authority  to  deal  ac- 
cording to  the  usage  of  trade. 

Eoane  v.  Potter,  %  Oall.  18;  Story,  Ag.  §  118. 

Allen  &Dowell,  through  Dowell,  authorized 
<be  transactions  now  called  in  question  and  axe 
concluded  by  them. 

Jjoeke  y.  Lewie,  124  Hass.  1. 

The  Missouri  Statutes  authorize  and  yalidate 
the  transactions  between  Dowell  ft  Co.  and 
the  BanlL  so  far  as  the  ri j^ts  of  the  Bank  are 
cuncemed. 

Mr,  Juelioe  Gray  deUvered  the  opinioa  of 
the  court: 

When  a  lory  Is  waiyed  in  writing,  and  the 
case  tried  by  the  court,  the  court's  finding  of 
facts,  whether  general  or  special,  has  the  same 
effect  as  the  verdict  of  a  jiury;  and  although  a 
bill  of  exceptions  Is  the  only  wiiy  of  presenting 
nilinjra  made  in  the  progress  of  the  trial,  the 

Question  whether  the  facts  set  forth  in  a  special 
nding  of  the  court,  which  is  equivalent  to  a 
epeciaf  verdict,  are  sufficient  in  law  to  support 
the  judgment,  may  be  reviewed  on  writ  of  error 
without  any  bill  of  exceptions.  Act  of  March 
S,  1865.  chap.  86,  §  4, 18  Stat,  at  L.  601;  Rev. 
Stat,  a^  649,  700;  French  v.  Edwarde,  88  U.  S. 
21  Wfdl.  147  [22:584];  EepaHe  French,  91 U.  S. 
488[2d*.2491.  The  question  whether  the  facts 
found  by  tne  court  in  the  case  at  bar  are  suffi- 
cient to  support  the  Judgment  below  includes 
ttie  several  questions  of  law  affecting  the  merits 
ef  the  case.  That  judgment  is  for  more  than 
$5,000,  which  is  sufficient  to  give  this  court 
jurisdiction  in  error.  Act  of  February  16, 1875, 
chap.  77,  §  8, 18  Stat,  at  L.  816.  It  is  therefore 
unnecessary  to  consider  whether  those  questions 
are  duly  stated  in  the  certificate  of  division  of 
opinion,  within  the  rule  affirmed  in  WiUiame- 
port  Bank  v.  Knapp,  119  U.  S.  857  [ante^US], 

The  leading  facts  of  the  case,  as  found  by  the 
circuit  court,  are  as  follows: 

The  original  acUon  was  on  a  promissory  note 
made  by  the  delcikdants,  payable  to  the  order 
of  J.  H.  Dowell  A  Co.,  and  by  them  indorsed  to 
the  plaintiff  Bank.  J.  H.  Dowell  &  Co.  were  a 
partnership  of  cotton  factors  at  St.  Louis,  in 
which  Dowell  was  the  active  and  managing 
eartner.  Dowell  was  also  a  partner  with  the 
defendants,  under  the  name  of  Allen  &  Dowell, 
in  the  working  of  a  cotton  plantation  in  Ar- 
kansas. 

The  note  in  suit  was  made  and  delivered  by 
the  defendanti  to  the  payees,  their  factors,  to 
enable  them  to  raise  funds  to  furnish  supplies 
for  working  that  plantation,  and  under  an  agree- 
ment between  the  parties  that  the  note  should 
be  taken  up  and  paid  by  the  factors  out  of  the 
proceeds  of  the  cotton  crop  of  the  plantation 
lor  the  coming  season,  when  receivea  and  sold 
t^  them.  That  crop  was  consigned  to  the  fac- 
tors iiDder  that  a^p:eement,  and  its  proceeds  were 
mare  than  sufflcient  to  pay  this  note  and  all 


other  diargesof  the  fadota.  It  b  not  doubted 
that  upon  these  tets  the  maken  would  have  a 
complete  defense  to  the  note  hi  the  hands  of 
the  payees. 

But  before  the  maturity  of  the  note,  the 
payees  had  it  discounted  by,  and  indorsed  and 
deUvered  it  to  the  plaintiff  Bank,  with  which 
they  kept  thehr  deposit  account,  and  of  which 
they  from  time  to  lime  borrowed  larfe  sums  of 
money.  As  soon  as  tbpy  received  the  biUs  of 
lading  of  cotton  consigned  to  them  as  factors 
by  the  defendants  or  by  other  persons,  they  de- 
livered those  biUs  to  the  Bank,  which  thereupon 
gave  them  a  credit,  in  their  deposit  acoounC  of 
|40  for  each  bale,  and  took  their  note  for  the 
amount,  payable  on  demand,  with  hiterest.  On 
the  arrival  of  the  cotton  it  was  delivered  to  ware- 
housemen, who  gave  receipts  undertaking  to 
deliver  it  to  bearer,  and  these  receipts  were  de- 
livered to  the  Bank  in  exchange  for  the  bills  of 
lading,  which  were  surrendered  and  canceled. 
There  was  no  evidence  that  either  thebiUs  of 
ladiDg  or  the  warehouse  receipts  were  indorsed 
hi  writing.  The  Bank  knew  that  the  payees  of 
the  note  m  suit  were  factors,  and  that  they  held 
the  cotton  as  such.  It  did  not  know  and  made 
no  inquhy  as  to  the  ownership  of  any  of  the 
cotton,  or  the  dealings  of  the  factors  with  the 
owners,  or  the  state  of  accounts  between  them. 

The  cotton  was  sold  in  the  following  man- 
ner: the  factors  negotiated  sales  by  means  of 
samples,  and  fixed  the  price  and  other  terms 
of  sale.  The  Bank  received  the  whole  price 
from  the  purchasers,  and  delivered  to  them  the 
warehouse  receipto,  and  credited  the  factors 
with  the  amount  received,  but  at  the  same  time 
and  as  part  of  the  same  transaction,  required 
them  to  draw,  and  they  did  draw  and  deliver 
to  the  Bank,  their  checks  for  the  amount  of 
their  demand  notes  held  bv  the  Bank.  After 
all  the  cotton  had  been  sold,  therp  was  a  laree 
bahmce  of  account  due  from  the  factors  to  the 
Bank. 

The  substance  of  the  transaction  between  the 
factors  and  the  Bank  in  regard  to  the  cotton 
was  that  the  factors  delivered  the  bills  of  lad- 
ing and  warehouse  receipts  to  the  Bank,  to  se- 
cure the  repayment  of  money  lent  them  by  the 
Bank,  and  thereby  made  a  pledge  of  )he  cotton 
to  secure  their  own  debt;  Ine.  (Jo,  v.  Kiger,  103 
d.  S.  852, 856  [26: 488, 484];  and  that  the  Bank 
sold,  on  terms  negotiated  by  the  factors,  the 
cotton  so  pledged  to  it»  and  received  the  price 
from  the  purchasers.  The  notes  und  checks 
which  passed  between  the  factors  and  the  Bank 
were  but  forms  to  carry  out  the  main  purpose 
of  the  transaction  between  them,  and  did  not 
change  its  nature  or  effect. 

By  the  common  law,  a  factor  or  agent  for  sale 
has  no  power  to  pledge,  whether  the  owner  has 
intrusted  him  with  the  possession  of  the  goods 
themselves,  or  with  the  symbol  of  them,  as  by 
consigning  them  to  bim  by  a  bill  of  lading  in 
which  he  is  consignee  or  indorsee.  2  Kent,  (x>m. 
026;  Kinder  v.  SJiayo,  2  Mass.  398;  Warner  v. 
MaHin,  52  U.  S.  11  How.209, 224  [18: 667. 673]; 
PhiUipe  V.  HuOi,  6  M.  &  W.  572,  596;  CoU  v, 
NarViwsetem Bank,  L.  R  lOG.P.  854, 863.  And 
such  was  the  law  of  Missouri  before  the  passai^ 
of  any  statute  upon  the  subject.  Benny  y, 
Ehodee,  18  Mo.l47:  Bmnyv.iV^ram,  18  Mo.  191. 

The  essential  difference  between  a  power  u* 
sell  and  a  power  to  pledge  is  well  brought  out 
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In  a  recent  case  in  the  Houaeof  Lords  by  Lord 
Chana^Uor  Belbome,  who  said:  "  It  is  mani- 
fest that  when  a  man  is  dealing  with  other  peo- 
ple's goods,  tiiie  difFerence  between  an  authority 
to  sell,  and  an  authority  to  mortgiM;e  or  pledge, 
is  one  which  may  go  to  the  root  oi  all  tbe  mo- 
ti  yes  and  purposes  of  the  transaction.  The  ob- 
ject of  a  person  who  has  goods  to  sell  is  to  turn 
them  into  money;  but  when  those  goods  are 
deposited  by  way  of  security  for  money  bor- 
rowed, it  is  a  transaction  of  a  totally  different 
character.  If  the  owner  of  the  goods  does  not 
get  the  money,  his  object  and  purpose  are  sim- 
ply defeated;  and  if,  on  the  other  hand,  he  does 
get  the  money,  a  different  object  and  different 
purpose  are  substituted  for  the  first;  namely, 
tliat  of  borrowing  money  and  contracting  the 
rehaion  of  debtor  with  a  creditor,  while  retain- 
ing a  redeemable  title  to  the  goods,  instead  of 
ezchangiu^  the  title  to  the  goods  for  a  title  un- 
accompanied by  any  indebtedness,  to  their  full 
equivalent  in  money."  Giiy  Batdc  t.  Bomoio, 
L.  R.  6  App.  Cas.  664, 670. 

The  weight  and  bearing  of  the  cases  cited  at 
the  bar,  upon  the  construction  of  the  Statutes 
of  Missouri,  annexed  to  the  finding  of  facts, 
cannot  be  properly  appredated  without  keep- 
ing in  mind  tbe  provisions  of  the  various  stat- 
utes under  which  those  cases  arose. 

The  English  Factors'  Act  of  6  Geo.  IV.,  e.94, 
passed  in  1825,  enacted  in  section  2  that  any  per- 
son intrusted  with  and  in  possession  of  any  bill 
of  lading,  warehouse  receipt  or  other  like  aocu- 
ment,  should  be  deemed  and  taken  to  be  the 
true  owner  of  the  jroods  described  therein,  so 
far  as  to  give  validity  to  any  contract  made  by 
him  with  other  persons  for  the  sale  or  disposi- 
tion of  the  goods,  or  for  the  deposit  or  pledge 
thereof  as  a  security  for  advances  made  by  them 
"upon  the  faith  of  such  several  documents  or 
either  of  them;"  provided  sach  persons  had  no 
notice,  by  such  aocuments  or  otherwise,  that 
the  person  intrusted  as  aforesaid  was  not  the 
actual  and  bonajide  owner  of  the  goods. 

The  New  York  Factors'  Act  of  1880,  chap. 
170,  based  upon  the  Act  of  6  Geo.  IV,  provided 
in  section  8  that  every  factor  or  other  agent  in- 
trusted with  the  possession  of  any  bill  of  lading, 
custom-house  permit  or  warehouse-keeper's  re- 
ceipt for  the  delivery  of  merchandise,  and  every 
such  factor  or  agent  not  having  the  documen- 
tary  evidence  oi  title,  but  intrusted  with  the 
possession  of  any  merchandise  for  the  purpose 
of  sale,  or  as  a  security  for  any  advances  to  be 
made  or  obtained  thereon,  should  be  deemed  to 
be  the  true  owner  thereof,  so  far  as  to  give 
validity  to  anv  contract  made  by  him  with  any 
other  person  for  the  sale  or  diposition  of  the 
merchandise,  for  any  advances  made  by  such 
other  person  **  upon  the  faith  thereof."  Itwill 
be  observed  that  this  section  did  not  in  terms 
repeat  the  proviso  of  the  corresponding  section 
of  the  English  Act. 

But  before  the  enactment  in  Missouri  of  any 
of  the  statutes  cited  in  argument,  the  construc- 
tion of  this  section  of  the  New  York  Statute 
had  been  settled,  by  decisions  of  the  highest 
courts  of  that  State  and  of  this  court,  to  be  that 
the  words  "on  the  faith  thereof  "were  not  to 
be  referred  to  "merchandise,"  or  to  its  symbols, 
but  to  the  words  '*shaU  be  deemed  to  be  the 
true  owner  thereof."  In  the  Icmdhsg  case,  Mr. 
Ju9tU$  Bnmson,  speaking  for  OSi^  Ja^iee 
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Kelson,  Mr,  Justice  Bcardsloy  and  himself, 
said:  "The  obvious  meaning  is  that  the  factor 
or  other  agent  who  has  been  entrusted  with 
certain  documentary  evidence  of  title,  or  with 
the  possession  and  ostensible  ownership  of  the 
property,  shall  be  deemed  the  true  owner,  so 
far  as  may  be  necessary  to  protect  those  who 
have  dealt  with  him  'upon  the  faith  thereof;' 
that  is,  upon  the  faith,  induced  by  tlie  ususi 
indicia  of  title,  that  hQ  was  the  true  owner  of 
the  property.  Tlie  seoond  section  of  the  Brit- 
ish Statute,  which  answers  very  nearly  to  the 
third  section  of  our  own,  contains  a  proviso 
which  expressly  saves  the  rights  of  the  true 
owner  where  the  pledgee  had  notice  that  he 
was  dealing  with  an  agent;  and  our  statute, 
though  framed  in  a  different  manner,  was  evi- 
dently desired  to  produce  the  same  result. 
It  is  impossible  to  suppose  that  the  Legislature 
intended  to  enable  the  factor  to  commit  a  fraud 
upon  his  principal,  by  pledging,  or  obtaining 
advances  upon  the  goods  forms  own  purposes, 
when  the  pledgee  or  person  making  the  ad- 
vanoes  knew  that  he  was  not  dealing  with  the 
true  owner."  BteosM  ▼.  Wilstm  (1844),  6  Hill, 
512,  614;  8.  0.  hi  Court  of  Errors  (1846),  8 
Denio,  472;  Warrur  v.  Martin{1850\  52  U.  S. 
11  How.  209,  228  [18:  667,  674];  (hveU  v.  JliU 
(1862),  6  N.  Y  874,  880;  Oartuniffht  v.  Wii. 
merding  (1862),  24  N.  Y.  621,  584;  Dom  v. 
Oreme  (1862),  24  N.  Y.  688,  642.  See  also 
ffoufkmd  V.  Woodruff  {IBlbU  60  N.  Y.  78,  79, 
80;  F^lrH  NaL  Bank  v.  Shaw  (1874),  61  N.  Y. 
288,801. 

If  the  Legislatnre  of  Missouri  had  adopted 
the  words  of  that  provision  of  the  New  York 
Factors'  Act,  the  meaning  of  which  had  been 
thus  settled  on  full  consideration  by  the  highest 
oinirts  of  that  State  and  by  this  court,  there 
would  be  the  strongest  ground  for  holding,  in 
accordance  vrith  a  familiar  canon  of  oon- 
struction,  that  it  had  enacted  those  words  with 
that  meaning.  Caiheart  v.  Bobinaon,  80  U. 
S.  6  Pet  26^  280  [8:  120,  1261;  McDonald  t. 
Edwy,  110  U.  S.  619,  628  [28:  269,  271]:  Com. 
monweaUh  ▼.  ffa/rtnatt,  8  Gray,  450:  aorum 
V.  Biair,  44  Miss.  406;  Wieiner  v.  Zaun,  89 
Wis.  188, 205. 

But  the  Statute  of  Missouri  of  Mar6h4, 1869, 
differs  widely,  in  language  and  in  purpose, 
from  the  New  York  Factors'  Act  of  1880,  and 
was  apparently  derived,  throurii  sections  o  and 
Oof  l&e  Missouri  Statute  of  Msjch  10, 1868, 
from  the  Statute  of  New  York  of  1868,  chap. 
826,  entitled  "An  Act  to  Prevent  the  Issue  of 
False  Receipts,  and  to  Prevent  Fraudulent 
Transfers  of  Property,  by  Warehousemen. 
Wharfingers  and  Others."  as  amended  l^  tha 
Statute  of  that  State  of  1859,  chap.  868,  ex- 
tending Its  provisions  to  bills  of  lading.  None 
of  these  provisions  of  the  Missouri  Statates  are 
limited  or  even  addressed  to  factors  or  other 
agents  authorized  to  sell  the  goods  of  their 
principals,  and  intrusted  for  that  purpose  with 
the  possession  either  of  the  goods,  or  of  ware* 
house  receipts,  bills  of  lading  or  other  stmilar 
documents  m  which  such  agents  are  named  aa 
consignees.  But  their  leading  object  is  to 
regulate  the  manner  and  effect  of  transferring 
warehouse  receipts  and  bills  of  lading  by  in- 
dorsement 

By  section  6  of  the  Statute  of  Miasoori  of 
1868  (following  almost  word  for  word  the  Stat- 
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atMof  New  York  of  1868,  ebap.  826,  §  6,  and 
1869,  chap.  858),  itwas  enacted  that  warehouse 
receipU  or  tnlls  of  ladhig  '*  Mav  be  transferred 
by  endorsement  thereon,  and  any  person  to 
whom  the  same  may  be  transferred  shall  be 
deemed  and  taken  to  be  the  owner  of  the 
goods,  wares,  merchandise,  ffrain,  flour,  or 
other  produce  or  commodity,  therein  specified, 
80  far  as  to  ^ve  validity  to  any  pledge,  lien,  or 
transfer,  mme  or  created  by  such  person  or  per- 
sons," that  is,  by  the  indorsee  before  mentioned; 
and  by  section  9.  warehouse  receipts  and  btils 
of  ladine  were  made  "negotiable  by  endorse- 
ment in  blank,  or  by  special  endorsement,  in  the 
same  manner  and  to  uie  same  extent  as  biUs  of 
exchange  and  promissory  notes."  Missouri 
Laws  1868,  pp.  12, 18. 

By  section  8  of  the  Statute  of  1869,  those  sec- 
tions of  the  Statute  of  1868  are  repealed.  But 
Boction  1  of  the  later  statute  substantially  re- 
enacts  section  9  of  the  earlier  one,  substituting 
for  the  words  "by  endorsement  in  blank  or  by 
■pedal  endorsement,"  the  words  "  by  written 
endorsement  thereon  and  delivery,"  and  omit- 
ting the  words  "and  to  the  same  eztcDt;"  and 
eection  2  re-enacts  section  6,  with  the  substitu- 
tion, for  the  words  "by  endorsement  thereon," 
of  the  words  "by  endorsement  in  writing  there- 
on, and  the  delivery  thereof  so  endorsed,"  and, 
for  the  words  ^'by  such  person  or  persons,"  of 
the  words  "  therebv,  as  on  the  faith  thereof." 
Missouri  Laws  1869,  p.  91. 

The  principal  provisions  of  the  Statute  of 
1869  then,|t[d  to  all  warehouse  receipts  and 
bills  of  lading  (except  those  which  have  the 
words  "not  negotiable"  plainly  written  or 
stamped  upon  their  face),  are,  first,  that  they 
are  "made  negotiable  by  written  endorsement 
thereon  and  delivery,  in  the  same  manner  as 
bills  of  exchange  ana  promissory  notes;"  and, 
seocmd,  that  any  person  "  to  wnom  the  same 
may  be  transfema  shall  be  deemed  and  held 
to  oe  the  owner  of  the  goods,"  "so  far  as  to 
give  validity  to  any  pledge,  lien  or  transfer, 
nven,  made  or  created  Uiereby,  as  on  the  faith 

The  first  provision,  while  it  doubtless  gives 
the  indorsee  the  r^ghtto  sue  thereon  in  his  own 
name,  does  not,  for  the  reasons  fully  stated  by 
Mr.  JiuHee  Strong  in  delivering  the  Judgment 
of  this  ooort  in  BAaw  ▼.  B,  Si  Oo,  101  U.  8. 
667  [26: 892],  attach  to  such  an  indorsement  of 
the  symbol  of  property  the  same  effect  which 
the  common  law  ^ves  to  the  indorsement  of  a 
bill  of  exchange  or  promissory  note  for  the 
payment  of  a  sum  of  money,  nor  confer  upon 
persons  maldng,  upon  a  bill  of  ladine  indorsed 
in  blank  by  the  owner,  an  advance  of  money  to 
•  eobsequent  indorser  whom  they  have  reason 
to  beUeve  not  to  be  the  owner,  the  right  to  hold 
tbegoods  against  the  true  owner. 

The  second  provision  does  not  u'rpear  to 
littve  been  brought  to  the  notice  of  this  «sourt  in 
tliat  oftK,  and  presents  more  difBculty.  It  dif- 
fers from  the  provision  of  the  Factors'  Act  of 
Hew  York,  construed  by  the  courts  of  that 
State  and  1^  this  court  in  the  cases  before 
cited,  in  several  important  particulars:  1.  Any 
penon  "to  whom  the  same  may  be  transferred^ 
onelead  of  any  person  by  whom  it  is  trans- 
ferred) "shall  be  deemed  and  held  to  be  the 
ewner."  2b  The  ensuing  qualification  is,  "so 
ter  m  to  give  vaUditj  to  any  pledge,  lien  or 


transfer,  given,  made  or  created  therebv," 
which  last  word  cannot  possibly  be  referred  to 
anything  but  the  transfer  aforesaid.  8.  The 
words  "as  on  the  faith  thereof"  followed  di- 
rectljr  afterwards,  without  any  intermediate 
mention  of  advances  made  by  the  transferee. 
In  short,  the  New  York  Factors'  Act  declares 
that  any  agent  entrusted  with  the  possession  of 
goods,  or  of  the  symbol  thereof,  shall  be  deemed 
to  be  the  true  owner,  so  far  as  to  give  validity 
to  a  pledge  made  by  him  to  another  person  for 
advances  made  by  the  latter  "on  the  faith 
thereof;"  but  the  Missouri  Statute  only  de- 
clares that  an  indorsee  of  the  symbol  of  prop- 
erty shall  be  deemed  to  be  the  owner,  so  far 
as  to  give  validity  to  any  pledge  made  to  him 
by  such  hidorsement  "as  on  the  faith  thereof." 
The  difficulty  arises  from  the  introduction  of 
the  words  "on  the  faith  thereof,"  borrowed 
from  the  Factors'  Act9,  into  a  statute  relating 
to  the  ne|i:otiability  of  warehouse  receipts  and 
bills  of  ladmg,  without  sufficient  nam,  to  the 
difference  in  the  terms  and  the  objects  of  the 
two  classes  of  statutes. 

It  may  weD  be  that,  upon  a  view  of  the  whole 
provision,  it  protects  only  bona  fide  indorsees. 
Whitloek  v.  Hay,  58  N.  Y.  484,  487;  8te^  v. 
Third  Nat,  Bank,  2  McCrarv,  494,  498.  Bu^ 
it  is  by  no  means  dear  that  the  mere  fact  that 
the  indorsee  of  the  bill  of  lading  or  warehouse 
receipt  knows  that  the  indorser  is  a  factor  and 
holds  the  goods  as  such  is  sufficient  proof  of  bad 
faith.  Under  the  English  Factonf  Act  of  5  & 
6  Vict  c.  89,  extending  the  provisions  of  the 
Act  of  6  Qeo.  IV,  and  protecting  those  advances 
only,  which  are  *'made  bona  fide  and  without 
notice  that  the  agent  maldng^  the  pledge  "has 
not  authority  to  make  the  same,  or  is  actiD.2{ 
maiaflde  in  respect  thereof  against  the  owner^ 
of  the  goods,  it  has  been  held  by  the  highest 
authorities  that  knowledge  that  the  agent  mak- 
ing the  pledge  is  a  factor,  without  further 
notice  that  he  is  acting  maia  fids  and  beyond 
his  authority,  does  not  deprive  the  pledgee  of 
the  protection  of  the  statute.  NavtiUhato  v. 
Brownrigg,  1  Sim.  N.  S.  678,  and  6,  O.  2  D. 
M.  &  G.  441;  yidtert  ▼.  EerU,  L.  R.  2  H.  L. 
So.  118;  KaJtenbach  v.  Lew%9,  L.  R.  10  App. 
Gas.  617.  Yet  it  may  be  (doubted  whether  ro- 
ceiving,from  persons  Known  to  be  factors  and  to 
hold  property  as  such,  a  pledge  of  the  symbols 
of  the  prepay,  to  secure  the  payment  of  the 
general  balanoe  of  their  bank  account  with  the 
pledgee,  is  consistent  with  good  faith. 

We  have  considered  the  question  of  the  effect 
of  the  words  "on  the  faith  thereof,"  as  used  in 
Missouri  and  elsewhere,  at  some  length,  because 
of  the  large  space  devoted  to  it  in  the  argu- 
ments of  counsel,  and  in  order  to  put  the  whole 
matter  in  a  clearer  light.  But  it  is  not  neces- 
sary to  express  a  decisive  opinion  upon  the 
meaninff  of  those  words,  as  they  stand  in  the 
MiBsoun  Statute  of  1869,  because  upon  a  nar- 
rower ground  it  is  quite  dear  that  tnat  statute 
affords  no  protection  to  the  plaintiff. 

That  statute  applies  only  to  transfers  of 
wardiouse  receipts  and  bills  of  lading  by  "en- 
dorsement in  writing  thereon  and  the  delivery 
thereof  so  endorsed."  The  finding  of  facts 
contains  this  statement:  "It  is  not  shown 
whether  or  not  the  bills  of  lading  or  the  ware- 
house receipts  or  any  of  them  were  endorsed 
in  writing  by  J.  H.  Dowell  &  <}a,  or  by  any 
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<me,  when  timiisferred  to  the  Bank,  there  being 
no  eridenoe  on  this  spedflc  matter."  The  want 
•of  any  evjdenoe  upon  this  point  is  perhaps  to  he 
ezplftlnea  by  the  facta,  also  found  and  stated, 
that  upon  the  deliverv  of  the  warehouse  re- 
-oeipti  to  the  Bank  the  bills  of  lading  were 
Aurendered  and  canceled,  and  that  the  ware- 
house receipts  ran  to  bearer,  and  were  therefore 
probably  not  indorsed.  But  whatever  be  the 
ezidanation,  the  U^%  remains  that  it  was  not 
proved,  and  cannot  be  presumed,  that  either 
the  bUk  of  lading  or  the  warehouse  receipts 
were  indorsed  in  writing,  as  required  by  the 
statute;  and  no  better  tiUe  passes  by  a  transfer 
<of  the  symbols  without  such  indorsement  than 
by  a  deuveiy  of  the  goods  which  they  repre- 
sent Biee  ▼.  OuHer,  17  Wis.  862,  miHir' 
miham  t.  Oanney,  i»  Hass.  149;  ErU  dt  Ftieifle 
Ditpakh  Cb,  t.  St.  LouU  eU.  Co.  6  Mo.  App.  172; 
Fimrth  Nai.  Bank  ▼.  St.  LouU  etc.Co.  11  Mo. 
,888. 

\  decision  in  Price  t.  Wteoongin  F.  A  M. 
Jim.  Oo.  48  Wis.  267,  on  which  the  plaintiff 
mudi  relied,  was  based  both  upon  a  warehouse 
lecdpt  Act  differing  from  that  of  Missouri  in 
allowing  the  docnments  to  be  transferred  "by 
deliTeiy,  with  or  without  endorsement,"  and 
in  not  containing  the  words  "as  on  the  faith 
thereof ; "  and  afio  upon  other  grounds  incon- 
sistent with  the  Judgments  of  this  court  in 
Warner  t.  Martin,  and  Bhaw  t.  i?.  J2.  Cb.  be- 
fore cited. 

The  Statute  of  Missouri  of  March  28, 1874, 
affixing  a  heavy  penalty  to  the  negotiation  or 
pledge  of  bills  of  lading  or  warehouse  receipts 
Dy  an  agent  or  consignee,  without  the  written 
authority  of  the  owner  or  consignor,  does  not 
change  uie  law  as  to  the  validity  of  the  transfer 
as  between  individuals.  A  transfer  by  an  agent, 
that  before  was  valid  as  between  his  principal 
and  his  transferee,  is  not  invalidatea  by  the 
statute.  Gardner  v.  Gager,  1  Allen,  602.  And 
with  even  stronger  reason  a  transfer  that  was 
wholly  invalid  nef  ore  is  not  rendered  valid  by 
being  made  a  criminal  offense.  The  proviso 
that  any  consienee  or  agent,  lawfully  possessed 
of  a  biu  of  laaing  or  warehouse  receipt,  may 
pledge  it  to  the  extent  of  raising  sufficient 
means  to  i>ay  chaiges  for  storage  or  shipment, 
or  lor  advances  drawn  for  by  the  owner  or  con- 
dcpor,  has  no  application  to  this  case;  because 
this  pledge  was  not  made  for  either  of  those 
purposes,  but  to  secure  the  factor's  own  debt 
to  the  pledgee. 

Factors  having  no  power,  by  the  law  of  Mis- 
souri, to  make  a  pleage  of  the  goods  of  their 
principals  by  a  transfer,  without  indorsement 
in  writing,  of  the  bills  of  lading  or  warehouse 
receipts,  the  finding  of  the  circuit  court,  that 
the  transactions  b^ween  the  factors  and  the 
plaintiff  "were  all  according  to  the  general 
usage  of  trade  between  banks  and  cotton  fao- 
tors  at  St  Louis,"  cannot  aid  the  plaintiff;  be- 
cause the  usage  attempted  to  be  set  up  was  not 
shown  to  have  been  Imown  to  the  defendants 
<!fr  to  other  owners  of  cotton;  and  because  it 
was  contrary  to  kw,  in  that  it  undertook  to 
alter  the  nature  of  the  contract  between  the 
factors  and  their  principals,  which  authoriases 
them  to  sell,  but  not  to  pledge,  and  in  that  it 
would  sustain  a  pledge  by  a  nctor  of  the  goods 
of  several  princmLi  to  secure  the  paymentof 
Ilia  own  general  balaaoe  of  account  to  a  third 
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person.  BcmMftf  v.  JTeBm,  77  U.  8, 10  WalL 
888  [19  :  8871 ;  IffHn^.  WiOiar,  110  U.  S.  4M 
1^:226]:  NeuMd  V.  Wright,  ^YLKwleu  185; 
LihfnanY.  MarthaU,  47  Ala.  862;  LeuMartT. 
Cooper,  9  Bing.  N.  G.  99;  A  a  8  Scott,  621» 
and  2  Hodges,  100;  Bobineon  v.  MoUett,  L.  R. 
7  H.  L.  802. 

Nor  is  the  further  fact  found  that  Dowell, 
the  active  member  of  the  firm  of  J.  H.  Dow- 
ell &  Co.,  the  factors,  was  also  a  partner  with 
the  defendants  in  the  working  or  the  planta- 
tion at  all  material;  because  he  had  not  been  r^oi 
held  out  by  the  defendants  as  the  owner  of  the  ^ 
property,  or  as  authorized  by  them  to  dispose 
of  It  otberwlBe  than  as  a  factor,  and  was  not 
understood  by  the  phiintiff  to  be  acting  in  any 
other  capadl^.  Sogere  v.  Baichelor,  87  U.  S. 
12  Pet  221  [9 :  1068] ;  Locks  t.  Leteie,  124 
Mass.1. 

Althoo^  the  general  relation  of  a  bank  to 
its  depositor  ia  that  of  debtor  and  creditor,  yet 
when,  as  in  this  case,  a  factor,  holding  proper^ 
in  trust  for  his  principal,  transfers  it  to  a  bank 
which  has  notice  of  tne  capacity  in  which  he 
holds  it,  the  principal  may  assert  his  right  in 
the  proper^  against  the  bank,  either  by  inde- 
penaent  suit,  or  by  way  of  defense  to  an  action 
hr  the  bank  agahist  him.  The  defendants  in 
this  case  were  therefore  entitied  to  have  the 
proceeds  of  their  property,  so  received  by  the 
plaintiff,  applied  to  the  payment  of  the  note  in 
suit  National  Bank  v.  Ine.  Co.  104  TJ.  S.  54 
[^  :  6981 ;  Baker  v.  New  York  Nat.  iOcdt 
Bank.  1(M)  N.  Y.  81;  Si.  Louie  Bank  v.  Boee,  9 
Mo.  App.  899.  As  those  proceeds  are  found  to 
have  been  more  than  sufficient  to  pay  and  sat- 
isfy this  note  and  all  other  chaiges  of  the  fac- 
tors against  the  defendants,  the  plaintiff  cannot 
maintain  this  action. 

All  the  facts  of  the  case  being  aaoertained  by 
the  special  finding  of  the  court  Mow,  as  they 
would  be  by  the  special  verdict  of  a  Jury,  there 
is  no  reason  for  awarding  a  new  trial,  but  there 
must  be  a  general  Judgment  for  the  defendants. 
Fori  SeoU  v.  Hickman,  112  U.  S.  150  [28 : 
6861. 

Judameni  re^ereed,  and  eaee  remanded  io  ike 
Cireuti  Court,  with  direcOone  to  enter  ju/dgmeni 
for  ike  original  defendante. 

Tmeoopy.   Test: 

James  H.  MbKenner ,  Clerk,  Bop.  Oonrt,  U.  B 


JOHK  HAYES,  Pff-  in  Brr., 

e. 

STATE  OF  MISSOURI 

(8ee&a  Aeporter*k6d.6B-0.> 

Oimetitutional  law—eonelrucUon  pfFourteeiUk 
Amendment—equal  proteetion  ef  the  laiwe 
number  of  perempUjry  ehaWmgee  to  jurore  in 
criminal  eaeee,  a  matter  within  legiiaiUte  di»-^ 
creUon,  and  man  eaiy  indifferent  comenuni-' 
tiee-Mieeouri  Statute. 

L  The  Fourteenth  Amendment  does  not  prohibit 
legislationwhioh  Is  limited  in  the  objects  to  wtUeh 
itls  directed,  or  by  the  territory  within  which  it  la 
to  operate.  It  merely  requires  Uiat  all  penonssab- 
jeoted  to  such  leerlalation  shafl  be  treated  alike,  un- 
der like  circumstances  and  condittoos.  twth  in  tba 
priTileges  conferred  and  In  the  UabOides  imposed. 

a.  Thepowerof  the  Legislators  of  a  State  to  pm. 
scribe  the  number  of  peremptory  ohallenges  la 
orlminal  cases  Is  Uniiea  only  by  the  necesdty  of 

120U.H. 
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bsTiiMr  an  Inpartfaa  farr.  The  number  of  inch 
^^iif^^fUwiy^  li  n  nuittar  of  leyiiiuitlTB  diBoretloii*  and 
maj  TUT  aooordinff  to  the  oonditlon  of  different 
oommumtles,  end  tbo  dtfflcultlet  In  eMh  of  seourlng 
intelHgent  end  Imperttel  juron. 

a  iMeooo 
end  If  snoha 


•ooued  k  entitled  to  an  tmpartial  Jury, 
_  joh  a  fary  to  obtained  from  tooae  wl 
hto  oonstltatlonal  rto[btto  maintained. 


)whore» 


IwoTtolon  of  the  BoTtoed  Statutes  of  Ifto- 

•onrl  allowing  the  State,  In  oapital  caeea.  fifteen 
Dptorjoballenfes  In  ottles  of  over  100,000  in- 


___  __jtB,  taistead  ^eteht  aa  In  otber  parti  of  the 
Stale,  to  a  Talld  ezerotoe  of  lestaliittve^aeretloii. 
^^  [Na  mi.] 

SuhmittedJan.  S,  XS87.  IkeidedJan.  17,  2887. 

FI  BRROR  to  the  Supreme  Ckmrt  of  the  State 
of  MiflBOUiL  Reported  below,  81  Mo.  574. 
AMriMd. 

The  history  and  f  acU  of  the  case  appear  In 
the  opinion  m  the  court 

Mr.  Jeff*  Chajidler,  for  plaintiff  in  error: 

The  plaintiff  in  error  was  depriTcd  of  the 
equal  protection  of  the  laws,  by  being  denied 
an  adyanta^  which  the  law  would  have  ex- 
tended to  him  had  he  beoi  tried  in  any  other 
part  of  the  State. 

Be  JU»,  8  Mo.  App.  848;  BtaU  y.  Bayt,  81 
Mo.  586. 

While  the  State  may  prescribe  by  law  the 
relative  number  of  peremptory  challenges 
granted  to  either  party  in  crinunal  prosecutions, 
such  a  law,  as  intimately  affecting  tiie  admin- 
istration of  Justice  must,  to  be  valid  or  consti- 
tional,  operate  equally  upon  every  citizen  of 
the  State. 

Bs  Jilz,  8  Mo.  App.  846. 

By  this  statute,  1  Mo.  R.  8.  §  1902,  the  pros- 
ecution is  primarily  permitted  to  set  aside  fif- 
teen, it  may  be,  of  the  very  best  men  on  the 
panel,  some  of  whom  the  defendant  might  pre- 
fer as  lurors  to  try  his  cause,  thus  depriving 
him  of  nis  right  of  choice  to  at  least  seven  qual- 
ified Jurors  to  which  he  would  be  entiUed  un- 
der the  eoual  operation  of  the  general  law. 

Generally  and  necessarily,  an  enlargement  of 
the  number  of  peremptory  challenges  allowed 
the  State  in  capital  cases  detracts  from  the  ad- 
vantages of  the  accused,  and  magnifies  his  dan- 
ger, while  at  the  same  time  it  multiplies  the 
ehanoes  of  the  State  for  conviction. 

Mr.  B*  G.  Boone*  AUy-Gen,  qf  Misamri, 
for  defendant  in  error: 

Section  1902,  Revised  Statutes  of  Missouri, 
•a  not  a  special  law.  Plaintiff  in  error  was  not 
denied  the  equal  protection  of  the  law  by  rea- 
•on  of  its  ezistenoe. 

SiaU  y.  ToUe,  71  Mo.  650;  State  v.  Eerrmann, 
75  Mo.  840;  But^erfMtY,  Jeddene,  82  Mo.  888. 

Peremptory  challenges  of  Jurors  axe  under 
t^ialative  control. 

atckee  V.  P^,  58  N.  Y.  164;  WaUer  v.  P^ 
vie,  82  N.  Y.  147;  OmmonieealthY,  Walsh,  124 
jCass.  82;  HarUeU  v.  CkmmonwaUh,  40  Pa. 
402;  Jonee  y.  6taU  and  Boon  v.  BtaU,  1  Qa. 
610, 618;  Hudqine  v.  8taU,  2  Oa.  178;  8taU^, 
WUmm,  48  K.  H.  898;  Otmmonteealth  v.  Dareev, 
108  Mass.  412. 

The  constitutionality  of  statutes  regulating 
ehaUence,  when  questioned,  has  uniformly 
been  upheld. 

OmiuU  y.  OmnumtDealth,  40  PA.  462;TFa^ 
tufn  T.  Oommonteealth,  16  B.  Mon.  15;  Jonee  v. 
Stats,  BoanY.  8talemdHudgin$Y.  State,  eupra. 

Mr.  Juedee  Timid  delivered  the  ophiion  of 
die  court: 
1MIJ.& 


The  Revised  Statutes  of  MiSHmrf  provid* 
that,  in  all  capital  cases,  except  in  cities  having 
a  population  of  over  100,000  inhabitants,  the 
State  shall  be  allowed  ei^t  peremptory  chal- 
lenges to  lurors,  and  in  sucn  cities  shall  be 
allowed  fifteen.    Rev.  Stat  Mo.Jgg  1900, 1902. 

The  plaintiff  in  error,  John  Hayes,  was  in- 
dieted  hi  the  Criminal  Court  of  St  Louis,  % 
city  of  over  100,000  inhabitants,  by  its  grand 
Jury,  fat  the  crime  of  murder  in  shooting  and 
killing  one  Mueller,  hi  that  dty.  on  the  26th  of 
August,  1881;  and  was  tried  hi  April,  1882,  and 
convicted  of  murder  in  the  first  degree.  A  new 
trial  having  been  obtained  from  the  Supreme 
Court  of  the  State,  he  was  again  tried  in  Janu* 
ary,  1885,  and  convicted,  as  on  the  first  triaL 
of  murder  in  the  first  degree.  Judgment  of 
death  follpwed.  On  app«il  to  the  Supreme 
Court  of  the  State,  the  ludf  ment  was  affirmed, 
and  the  case  is  brougnt  bdf ore  us  on  error, 
upon  the  single  ground  that — by  the  law  of 
Missouri  providing  that,  in  capital  esses,  in 
cities  having  a  population  of  over  100,000  in- 
habitants, the  State  shall  be  allowed  fifteen  per- 
emptory challenses  to  Jurors,  whilst  elsewhere 
in  Missouri  the  State  is  allowed  in  such  cases, 
only  eight  peremptory  challenges— the  accused 
is  denied  the  eouiEd  protection  of  the  laws  en* 
joined  by  the  Fourteenth  Amendment  of  the 
Constitution  of  the  United  States.  When  the 
Jurors  were  summoned  for  the  trial,  and  before 
any  peremptory  chaUenses  were  noade  by  the 
State,  the  accused  movea  the  court  to  limit  the 
State's  peremptory  challenges  to  eight,  object- 
ing to  its  being  sllowed  more  than  that  num- 
ber. But  the  motion  was  overruled,  and  the 
accused  excepted.  And  on  the  trial,  against 
his  protest  and  objection,  the  State  challenged, 
peremptorily,  fifteen  of  the  forty -seven  quali- 
fied Juit»s. 

The  Constitution  of  Missouri,  and,  indeed,  of 
every  State  of  the  Union,  guarantees  to  all  per- 
sons accused  of  a  capital  offense,  or  of  a  feldhy 
of  lower  grade,  the  right  toa  trial  by  an  impar- 
tial Jury,  selected  from  the  county  or  city 
where  the  offense  is  alleged  to  have  been  con^ 
mitted;  and  this  implies  that  the  Jurors  shidl  be 
free  from  all  bias  for  or  against  the  accused. 
In  providing  inch  a  body  of  Jurors  the  State 
affords  the  surest  means  of  protecting  the  ac- 
cused against  an  unlust  conviction,  and  at  the 
same  time  of  enf ordng  the  hiws  against  offend* 
ers  meriting  punishment  To  secure  such  a 
body  numerous  legislative  directions  are  neces- 
sary, prescribing  the  class  from  whom  the  Jui^ 
on  are  to  be  taken,  whether  from  voters,  tax- 
payers and  freeholders,  or  from  the  mass  of  the 
popuhition  indiscriminately;  the  number  to  be 
summoned  from  whom  the  trial  Jurors  are  to 
be  selected;  the  manner  in  which  thefar  selec- 
tion is  to  be  made;  the  objections  that  may  be  of- 
fered to  those  returned  and  how  such  objections 
shall  be  presented,  considered,  and  disposed  of; 
the  oath  to  be  administered  to  those  selected;  tiie 
custody  hi  which  they  shall  be  kept  during 
the  progress  of  the  trial;  the  form  and  present- 
ation oTtheir  verdict;  and  many  other  particu* 
lara  All  these,  it  may  be  said  in  ffeneral,  are 
matters  of  legislative  discretion.  But  to  pre- 
scribe whatever  will  tend  to  secure  the  impar- 
tiality of  Jurors  in  criminal  cases  is  not  only 
within  the  competency  of  the  Legislature,  biU 
is  among  its  highest  duties.    It  is  to  be  remem- 
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beied  that  suck  Impartiality  requires  not  only 
freedom  from  any  bias  against  tne  accused,  but 
also  from  any  prejudice  against  his  prosecution. 
Between  him  and  the  State  the  scales  are  to  be 
evenly  held. 

Experience  has  shown  that  one  of  the  most 
effective  means  to  free  the  Jury  box  from  men 
unfit  to  be  there  is  theexerdse  of  the  peremptory 
challenge.  The  public  prosecutor  may  have  the 
strong^  reasons  to  distrust  the  character  of  a 
Juror  offered,  from  his  habits  and  associations, 
and  yet  find  it  dii!)cult  to  formulate  and  sus- 
tain a  legal  objection  to  him .  In  such  cases  the 
peremptory  challenge  is  a  protection  against  his 
being  accepted. 

The  number  of  such  challenges  must  neces- 
sarily depend  upon  the  discretion  of  the  Le^ 
lature,  and  may  vary  according  to  the  condition 
of  different  communities,  and  the  difficulties  in 
them  of  securing  intelligent  and  impartial  Jur- 
ors. The  whole  matter  is  under  its  control. 
Stokes  V.  People,  58  N.T.  164;  WdUer  v.  PeopU, 
82  N. Y.  147, 159;  OommontoeaUh  v.  Dorwy,  108 
Mass.  412,  418. 

Originallv,  by  the  common  law,  the  Crown 
could  challenge  peremotorily  without  limita- 
tion as  to  number.  Bv  Act  of  Parliament 
passed  in  the  time  of  Edward  the  First,  the 
right  to  challenge  was  restricted  to  challenges 
for  cause.  But  by  a  rule  of  court,  the  Crown 
was  not  obliged  to  show  cause  until  the  whole 
panel  was  called.  Those  not  accepted  on  the 
call  were  directed  to  stand  aside.  If  when  the 
panel  was  gone  through,  a  fuU  Jury  was  ob- 
tained, it  was  taken  for  the  trial.  If,  however, 
a  full  jury  was  not  obtained,  the  Crown  was 
required  to  show  cause  against  the  Jurors  who 
had  been  directed  to  stand  aside;  and  if  no  suf- 
ficient cause  was  shown,  the  Jury  was  com- 
pleted from  them. 

In  this  country  the  power  of  the  Legislature 
of  a  State  to  prescribe  the  number  of  peremp- 
tory challengjes  is  limited  only  by  the  necessity 
of  having  an  impartial  Jury.  In  our  large  cities 
there  is  such  a  mixed  population;  there  is  such 
a  tendency  of  the  criminal  classes  to  resort  to 
them,  and  such  an  unfortunate  disposition  on 
the  part  of  business  men  to  escape  from  Jury 
duty,  that  it  requires  special  care  on  the  part 
of  the  government  to  secure  there  competent 
and  impartial  Jurors.  And  to  that  end  it  may 
be  a  wise  proceeding  on  the  part  of  the  Le^ 
lature  to  enlarge  the  number  of  peremptory 
challenges  in  criminal  cases  tried  in  those  dties. 
The  accused  cannot  complain  if  he  is  still  tried 
by  an  impartial  Jury.  He  can  demand  notii- 
ing  more.  Northern  Pac,  B,  R,  Co,  v.  Herbert, 
116  U.  S.  642  [29:755].  The  right  to  challenge 
Is  the  right  to  reject,  not  to  select  a  Juror,  u, 
from  those  who  remain,  an  impartial  Jury  is 
obtained,  the  constitutional  right  of  the  accused 
is  maintained.  In  this  case  it  is  not  even 
suggested  that  the  Jury  by  which  the  accused 
was  tried  was  not  a  competent  and  impartial 
one.  He  was  allowed  twenty  peremptory  chal- 
lenges, and  it  d^^ia  not  appear  that  he  exhausted 
them. 

The  Fourteenth  Amendment  to  the  Constitu- 
tion of  the  United  States  does  not  prohibit  legis- 
lation which  Is  limited  either  in  the  objects  to 
which  it  Is  directed,  or  by  the  territory  within 
which  It  is  to  operate.  It  merely  requires  that 
all  persons  subjected  to  such  legisktion  shall 
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be  treated  alike,  under  like  circumstances  and 
conditions,  both  in  the  privileges  conferred  i^^l 
and  isL  the  liabilities  imposed.  As  we  said  in 
BarhierY,  Cb»iki%,speaJring  of  the  Fourteenth 
Amendment:  "Class  legislation,  discriminat- 
ing against  some  and  favoring  others,  is  pio- 
hibited;  but  legislation  which,  in  carrying  out 
a  public  purpose,  is  limited  in  its  application, 
if  within  the  sphere  of  its  operation  it  affects 
alike  all  persons  sunilarly  situated,  is  not  with- 
in the  Amendment"  118  U.  S.  27,  82  [28:923. 
926.] 

In  Missouri  v.  Lmois,  101  U.  8.  22  [25:989L 
it  was  held  that  the  last  clause  of  the  Amend- 
ment as  to  the  equal  protection  of  the  laws  was 
not  violated  by  any  diveralty  in  the  Jurisdiction 
of  the  several  courts  which  the  State  might  es- 
tablish, as  to  subject  matter,  amount  or  final- 
ity of  their  decisions^  if  all  persons  within 
the  territorial  limits  of  their  respective  Juris- 
dictions have  an  equal  right  in  like  cases,  and 
under  like  circumstances,  to  resort  to  them  for 
redress;  that  the  State  has  the  right  to  make 
political  subdivisions  of  its  territory  for  muni- 
cipal purposes,  and  to  regulate  theur  local  goT- 
emment;  and  that,  as  respects  the  administra- 
tion of  Justice,  it  may  establish  one  system  of 
courts  for  cities  and  another  for  rural  districts. 
And  we  may  add  that  the  systems  of  proced- 
ure in  them  may  be  different  without  violating 
anv  provision  of  the  Fourteenth  Amendment. 

Allowing  the  State  fifteen  peremptory  chal- 
lenges m  capital  cases  tried  in  cities  containing 
a  population  of  over  100,000  inhabitants  i» 
simply  providing  against  the  difficulty  of  se- 
curmg,  in  such  cases,  an  impartial  Jury  m  citiea 
of  that  size,  which  does  not  exist  in  other  poi^ 
tions  of  the  State.  So  far  from  defeating,  it 
may  furnish  the  necessary  means  of  giving  that 
equal  protection  of  its  laws  to  all  peraons,  which 
that  Amendment  declares  shall  not  be  dsaaied  to- 
any  one  within  its  jurisdiction. 

We  see  nothing  mthe  legislation  of  MisBOUil 
which  is  repugnant  to  that  Amendment 

The  JiidgtMnt  of  the  Siq^reme  (hurt  ef  that 
State,  tharrfore,  is  affirmed. 

True  oopy.   Test: 

James  H.  McKenney,  Clerk,  Sap.  Oourti  U.  8w 

Mr.  Justice  Harlan  dissented. 


JAMBS  HUNTINQTON  ar  ai.., 

of  William  A.  Sauhdbbs,  Appts,, 

e. 

MAB7  P.  SAUNDERS  and  WILLIAM  A. 

SAUNDERS. 

(See  8.  C.  Beporter^s  ed.  7S-SD 

Pleadififf—HUto  charge  itife€f  bankrupt  wiUk 
money  received  mm  him—demurrer,  sus- 
tained 

Abill  whloh  aeekstooluumttewttsof  abank. 
rupt  with  money  received  from  him,  bnS  flsUs  Uy 
oameany  fond  now  eiigting  and  does  notaeek  m. 
dtooovenr,  answer  under  oath  being  ezpteaaly 
waived,  held  bad  on  demurrer, 
[No.  lll.i 
Argued  for  appdlants,  the  court  dsdininff  tm 

hear  further  oral  argument,  Dec,  2X,  18^e. 

Decided  Jan.  17, 1S87. 
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A  PFBALfrom  fhedrcuitOonrt  of  theUnited 
il  States  for  the  District  of  Massachusetts. 
Iteported  below,  U  Fed.  Rep.  907.    AMrmsd, 

The  history  and  facts  of  the  case  sumcieiitlj 
«ppear  in  the  opinion  of  the  court. 

Mr.  GmorgB  W«  Parke,  for  appellants: 

A  person  who  holds  property  of  any  kind 
transferred  in  fraud  of  creoitors,  and  not  as  a 
^majUto  purchaser  for  value,  is  constructively 
a  trustee  for  their  benefit,  and  is  to  be  held 
accountable  as  a  trustee. 

Perry,  Trusts,  g§  149,  164,  185;  Bean  v. 
Smithy  2  Mason,  85d;  FioM  t.  Mann,  8  Sumn. 
84:  Stark  v.  Starrt.  78  U.  B.  8  Wan.  419  (18  : 
930);  Traden  Bank  v.  OampbeU,  81  TJ.  8. 14 
Wall.  87  (20  :  883);  VerteliHt  ▼.  Veneliui,  9 
Blatchf.  189;  Schrenkeiten  v.  MiOer.  9  Ben.  66; 
Bolfir.  Oreffar$f,J)e,  G.  J.  & 8. 676; Brawn  v. 
ZA/neh,  1  Paige,  147;  iW  ▼.  Stiffer,  29  N.  J. 
Eq.  568. 

Personal  Judgments  have  sometimes  been 
enterod  against  transferees  in  fraud  of  creditors^ 
when  the  property  is  not  forthcoming. 

Murtlia  v.  OuH^,  90  N.  Y.  872. 

But  the  usual  course  is  to  decree  an  account 
as  prayed  in  this  case. 

Dunvhv  V.  KldnunUh.  78  U.  a  11  Wall.  615 
<20:  226);  EenOrieke  v.  Bobin»n,  2  Johns.  Ch. 
296;  Bigg9  v.  Murray,  2  Johns.  Ch.  565;  HdXbeH 
▼.  Grant,  4  Mon.  (Ey.)  680. 

The  asdgoees  did  not  and  do  not  propose  to 
abandon  pursuit  of  the  secreted  fund,  but  to 
follow  the  same,  and  when  as  matter  of  fiict 
its  identity  is  established,  to  ask  for  itsapplicap 
tion  to  their  trust.  Money  and  paper  securities 
can  be  followed,  and  it  is  not  necessary  to  iden- 
tify the  particular  bonds,  bills  or  coin,  but  only 
to  identify  the  fund.  The  identity  is  a  question 
of  fact,  not  of  law,— a  matter  for  evidence. 

Perry,  Trusts,  §887;  Lewin,  Trusts,  8ch  ed. 
chap.  XXX,  §  2, 892;  2  Story,  Eq.  Jur.  §  1258; 
U.  8.  ▼.  State  Bank,  96U.  8. 80  (24 :647);  Nat. 
Bank  ▼.  Im.  Co,  104  U.  8.  54(26  :  698);  Eameet 
v.OrayediOs,  2 De  G.  T,AJ.  m;KnatehbuUY, 
HaUeU,  18  Ch.  Div.  696. 

The  rule  of  followinj^  trust  funds  has  been 
applied  to  the  constructive  trust  arising  from  a 
fraudulent  conveyance. 

CUmenU  v.  Moore,  78U.  8.  6  Wall.  815  (18  : 
785>. 

£quitv  has  to  adapt  its  remedies  to  the  case, 
and  to  decide  according  to  the  special  circum- 
stances. It  requires  only  that  degree  of  cer- 
tainty in  pleading  which  tbe  subjectmatter  and 
circumstances  admit. 

Monteemiieu  v.  Bandy,  18  Yes.  802;  Mocre  v. 
McKay,  2  MoUoy,  184;  May  v.  Le  Olaire,  78  U. 
a  11  Wan.  217  (20  :  50). 

Memre,  Bmry  (7.  BMMnie  and  Ja-mn  B, 
Young,  for  appellees: 

The  bin  should  state  the  claim  of  the  plaint- 
iff with  accuracy  and  clearness.  The  material 
facta  ought  to  be  plainly  yet  succiDctly  alle.dfed, 
and  with  an  necessary  and  convenient  certainty 
as  to  the  essential  circumstances  of  time,  place, 
manner  and  other  incidents. 

Story,  £q.  PI.  g  247;  1  Dan.  Ch.  Pr.868,  4th 
ed.;  I^riee  v. CMeman,  21  Fed.  Rep.  857;  EUaeard 
T.  GritwM,  21  Fed.  Rep.  178;  WomuM  v.  De 
JMe,  8  Beav.  18;  i^rMt  v.  Byvet,  8  Yes.  843. 

The  present  suit  is  peculiarly  of  such  a  nat- 
aiea*  to  make  tlie  requirement  of  a  spedfica- 
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tion  of  the  property  which  the  plaintUb  seek 
to  recover  an  indispensable  one;  for  the  present 
bUl,  being  against  a  married  woman  to  recover 
property  received  by  her  from  her  husband, 
will  lie  only  for  the  specific  property  shown  to 
be  in  her  possession.  A  judgment  in  peraonam 
for  its  value  caanot  be  taken  against  her. 

PAto/wiv.  Sedgwick,  95  U.  8.  8  (24  :  591). 

A  plaintiff  who  secies  relief  on  the  ground  of 
fraud  is  held  to  stringent  rules  of  pleading. 
And  if  it  is  sought  to  set  aside  the  bar  of  the 
Statute  of  Limitations  on  the  ground  that  the 
cause  of  action  has  been  fraudulently  con- 
cealed,  the  plaintiff  must  in  particular  aver 
when  and  how  the  fraud  was  discovered  and 
what  the  discovery  is,  so  that  the  court  may 
clearly  see  whether  by  ordinary  diligence  the 
discovery  might  not  have  been  before  made. 

WoodT,  (JSrpenter,  101  U.  8.  185  (25:807); 
Steams  v.  Page,  48  U.  S.  7  How.  819  (12  :  928); 
Moore  v.  Greene,  60  U.  8. 19  How.  69  (16: 588); 
BeatOien  v.  Beaubien,  64  U.  6.  23  How.  190  (l6: 
484);  Badger  v.  Badger,  69  U.  8. 2  Wall.  95  (17: 
88^;  WoUeneak  v.  Beih4!r,  115  U.  8.  96  (29:  350); 
Mareh  v.  Whitmore,  88  U.  8. 21  Wall.  178  (22 : 
462);  OoddenT, KimmeU,99V, S.20i(2S:  481); 
Landedalev.  Smith,  106  U.  8.  891  (27:  219). 

The  bill  waives  the  oath  of  the  defendants 
and  seeks  no  discovery.  And  even  if  the  bill 
prayed  discovery,  it  would  be  no  less  incum- 
bent on  the  plaintiffs  to  make  specific  the  cbarses 
the^  sought  to  establish  by  the  evidence  to  oe 
eUcited  by  the  discovery. 

Story,  Eq.  PI.  S  256;  Byvee  v  Byvee,  8  Vea. 
848;  Wormald  v.  DeLieie,  8  Beav.  18;  Bait  India 
Oo,  V.  Henehman,  1  Yes.  Jr.  287. 

Mr.  Jnetiee  Miller  deUvered  the  opinion  of  [70] 
the  court: 

This  is  an  appeal  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Massa- 
chusetts. 

It  was  decided  in  that  court  upon  a  demurrer 
to  the  bill  of  complaint,  that  the  demurrer  be 
sustained  and  the  bill  dismissed.  The  bill  was 
brought  by  the  present  appellants,  as  assignees 
in  b^kruptcy  oi  William  A.  Saunders,  amnst 
said  William  A.  Saunders  and  Mary  P.  Saun- 
ders, his  wife,  and,  after  alleging  that^  by  due 
course  of  proceeding,  William  A.  Saunders 
had  been  adjudged  a  oaukrupt  and  the  pUdnt- 
iffs  appointed  assignees  of  his  estate,  it  pro- 
ceeds to  say  that  they  have  discovered,  within 
one  year,  "and  been  first  informed  offsets  and 
drcumstonces  upon  which  they  believe,  and 
therefore  aver,  that  the  said  bankrupt,  without 
consideration,  transferred  to  and  plaoed  in  the 
hands  of  his  wife,  the  said  Mary  P.  Saunders, 
a  large  amount  of  personal  property  hi  the 
form  <rf  money,  bonds,  stocks  andother  securi- 
ties, none  of  which  can  your  orators  more  par- 
ticularly describe,  because  all  particular  infor- 
mation is  refused  by  the  bankrupt  and  his  wife 
and  the  persons  mana^g  the  property  for 
them,  and  because  the  same  has  been  invested 
for  income,  and  often  changed  in  form  by  rein- 
vestment and  in  pursuance  of  devices  for  more 
effectual  concealment."  Then  it  is  further 
averred  that  "said  property  is  of  the  value  of 
about  forty  thousand  dollars,  and  was  so  trans- 
ferred by  said  bankrupt  to  his  said  wife  for  the 
purpose  of  concealing  the  same  from  his  credit- 
ors and  from  these  assignees,  and  to  delay, 
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hinder,  and  defraud  his  creditors,  be  belnir  then 
deeply  indebted,  and  to  an  amount  whouj  be- 
yond hia  means  and  ability  to  liqoidate  and 
pay,  so  that  he  was  hopelessly  insolvent  and  in 
contemplation  of  bankruptcy."  The  prayer  of 
the  bill  is  "that  said  Maiv  P.  Saunders,  the 
respondent,  may  fully,  truly  and  particularly 
answer  this  bill,  but  not  under  oath,  which  is 
hereby  waived,"  and  for  a  decree[that  said  prop- 
[^O]  erty  may  be  held  to  belong  to  the  assets  of 
said  Wimam  A.  Saunders  in  bankruptcy,  and 
the  respondent  comoelled  to  transfer  and  aeUyer 
the  property,  or  the  proceeds  thereof,  in  what- 
ever form  existing,  to  the  plaintiffs,  as  assets 
of  the  bankrunl.  and  for  further  and  other 
relief. 

The  imperfections  of  this  bill  are  very  ob- 
vious. Counsel  for  appellants,  conceding  t^e 
doctrine  of  Phipptv,  Sedgwick,  95  U.  S.  8  [24  : 
691],  and  Truit  Ou.  v.  Sedgtnek,  97  U.  S.  804 
[24  :  954],  that  a  wife  cannot  be  held  liable  to 
a  personal  Judgment  for  money  received  of 
her  husband  during  the  marital  relation,  argues 
that  this  bill  is  an  attempt  to  proceed  against  a 
fund  in  her  hands;  but  as  no  particular  fund  is 
named,  as  no  particular  set  of  securities  or  de- 
scription of  them  is  given  in  the  bill.as  no  place 
is  named  where  they  are  deposited,  nor  any  per- 
son, even  the  wife,  as  holding  them,  as  no  real 
estate  is  mentioned  as  belonging  to  this  fund,  as 
the  nature  and  character  of  the  conversion 
made  of  the  fund  after  it  came  to  the  hands  of 
the  wife  is  not  set  forth,  it  seems  impossible  to 
maintain  such  a  bill  as  seeking  to  lay  hold  of 
and  appropriate  a  particular  fund  coming  from 
the  bankrupt  himself,  or  even  the  procMds  of 
such  a  funo.  As  was  very  pertinentiy  asked 
by  the  circuit  Judge  in  his  opinion  sustaining 
the  demurrer,  what  relief  could  be  given  by  the 
court,  or  what  decree  could  be  granted  on  this 
bill,  if  it  were  taken  proeor^fuso,  no  opposition 
being  made  to  it?  14  Fed.  Rep.  907.  It  is  not 
possible  to  see  what  decree  could  be  made  or 
what  relief  could  be  given.  It  is  not  a  bill  of 
discoyery„becauae  the  answer  under  oath  of  the 
defendant  is  expressly  waived.  No  interroga- 
tories are  propounded  to  either  of  the  defend- 
ants; no  effort  made  to  obtain  from  them,  or 
either  of  them,  by  way  of  sworn  answer,  any- 
thing which  could  be  used  as  evidence  in  tne 
case.  An  issue  of  a  general  denial  of  the  truth 
of  the  bill  would  leave  nothing  on  which  evi- 
dence could  be  introduced.  It  is  in  fact  what 
is  familiarly  known  as  a  "fishing  bill."  The 
plaintiffs  afle^  no  distinct  fact  which  the  de- 
fendants or  either  of  them  can  be  called  upon 
to  deny.  The  plaintiffs  do  not  Bay  positively 
that  any  of  the  allegations  of  the  bill  are  true, 
but  the  subetaDce  of  what  they  say  ia  that  tiiey 
[8 1 1  ^^^^  received  certain  information  which  excites 
their  suspicion;  and  this  information  is  so  vague, 
so  uncertain  and  indefinite  as  it  regards  any 
fund  or  any  particular  sum  of  money  or  bonds, 
or  any  time  or  occasion  when  they  were  placed 
in  the  control  of  the  female  defendant,  that,  un- 
less we  are  prepared  to  establish  the  proposition 
that  whenever  a  married  woman  is  suspected  of 
having  received  money  from  her  husband  to 
the  prejudice  of  his  creditors,  she  must  be 
brought  up  to  answer,  and  not  under  oath,  as 
to  what  she  has  done  with  it,  this  bill  must  be 
held  to  be  insufficient 

In  the  case  of  Pkipp§Y,  Sedgmek  [fupm], 
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which  is  a  case  somewhat  analogoos  to  this, 
this  court  said:  "While  the  Statutes  of  New 
York  have  recognised  certain  rigfatsof  the  wif« 
to  deal  with  and  contract  in  leferenoe  to  her 
separate  property,  they  fall  far  short  of  estab- 
Uahing  the  principle  that  out  of  that  separate 
property  she  can  be  made  liable  for  money  or 
property  received  at  her  huaband's  handa^ 
which  m  equity  ought  to  have  sone  to  pay  his 
debts.  Equity  has  been  ready,where  such  prop- 
erty remains  In  her  hands,  to  lestorB  it  to  ita 
proper  use,  but  not  to  hold  her  separate  estate 
liable  for  what  she  has  received,  and  probably 
spent  at  his  dictation.  Sudi  a  proposition 
would  be  a  very  unjust  one  to  the  wife  while 
under  the  dominion,  control,  and  personal  in- 
fluence of  the  husband.  In  receiving  favors 
at  his  hands,  which  she  supposed  to  m  the  of  • 
ferings  of  affection,  or  a  proper  provision  for 
her  comfort,  she  would  be  subjecting  that 
which  was  her  own,  or  which  might  afterwarda 
come  to  her  from  other  sources,  to  unknown 
and  unsuspected  charges,  of  the  amount  and 
nature  of  which  she  would  be  wholly  ignorant. 
It  answers  the  demands  of  Justice  in  such  cases 
if  the  creditor,  flndinff  the  property  itself  in 
her  hands  or  in  the  hands  of  one  nolding  it 
with  notice,  appropriates  it  to  pay  hia  debt. 
But  if  it  is  beyond  his  reach,  the  wife  should 
no  more  be  held  liable  for  it  than  if  the  hus- 
band himself  had  spent  it  in  support  of  hb 
family,  or  even  of  huown  extravs^ance." 

To  this  prindnle  we  adhere;  and,  as  there  is 
no  statement  or  description  or  reference  in  this 
bill  to  any  fund  now  existing  arising  out  of  the 
banlmipt's  gift  to  his  wife,  and  no  call  for  dis- 
covery in  regard  to  any  such  fond,  but  an  ex- 
press waiver  of  an  answer  under  oath,  w$  think 
Hie  bill  wuproperiffdiimimei, 

Trueoopy.   Test: 

James  H.  MoKenney,  Gtark,  Sup.  Oourti  0. 6. 


UNITED  STATES,  AppL, 
e. 
SARAH  E.  RAMSAY,  Widow  in  Community^ 
AND  ANNA    E.  WAQNER,  Heir  of   O. 
AiszAHDBB  Raxbat,  Deceased. 

(8e0  &  a  Beportar^s  ed.  214-8IU 

Internal  revenve-'iitf&mm^i  tkam  under  Aet» 
ofOongren^-dfeti  pf  repealing  Aet—ieUercf 
Beeretarjf  qf  Treaeurif. 

Thb  ludirment  of  the  court  below  for  a  share 
claimed  by  an  informer  under  the  internal  revenue 
laws,  invoMnff  the  construction  of  the  repeaUns 
Act  of  1872  as  to  the  fees  of  Infoimera  in  cases  in 


\4  iiich  the  amount  of  the  penalty  was  not  then  fixed, 
and  the  effect  of  a  letter  of  tne  Secretary  of  the 
Treasury  isc^niMd  bu  a  divided  court, 

[No.  1081.1 

SubmOted  Dee,  tO,  1886,    Afflnmd  2y  divided 

court  Jan,  17, 1887, 

APPEAL  from  the  Court  of  Claima.  Reported 
below,  21  Court  of  Claims,  4i8. 
This  is  an  appeal  from  a  judgment  on  de- 
murrer rendenxl  by  the  court  below  in  favor 
of  the  appellees  against  the  United  States  for 
the  sum  of  $1,700. 
The  facts  are  in  substance,  as  follows: 
In  pursuance  of  information  eiven  bv  Q. 
Alexander  Ramsay,  now  deceased,  late  of  the 
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State  of  LoaistaiUL  Id  tbe  year  1871,  to  tbe 
CommissioDer  of  Intenial  nevenne,  suit  was 
instituted  in  the  name  of  the  United  States 
against  the  Houston  and  Oentnl  Railway  Com- 
pany, of  Texas,  for  forty  penalties  of  $1,000 
each,  Boch  penalties  heinff  for  alleged  frauds  on 
the  internal  revenue  of  the  United  States. 

The  suit  was  compromised  in  June,  1874,  the 
railway  company  pib^inff  the  sum  of  $16,<^06; 
$5,000  of  this  amount  being  hi  lieu  of  penal- 
ties. 

Mr.  Ramsay,  after  the  compromise  of  the 
Boit,  applied'  to  the  Secretary  of  the  Treasnxy 
for  payment  as  informer,  under  the  provisions 
of  section  179  of  the  Act  of  June  80, 1864, 18, 
Stat  at  L.  804,  as  amended  bj  the  Act  of  July 
18,  1866, 14  Stat,  at  L.  146. 

It  appears  from  a  letter  of  the  Secretary  of 
the  Treasury  dated  November  6, 1885,  and  ad- 
dressed to  George  A.  King,  attorney  for  O. 
Alexander  Ramsay,  that,  as  shown  by  the 
records  of  the  Treasury  Department,  the  appli- 
cation of  Mr.  Ramsay  for  compensation 
was  never  formally  rejected.  The  Secretary 
writes: 

"The  record  of  the  office  on  this  point  is 
that  Mr.  Ramsay  was  notified  bv  the  Oonmiis- 
aioner  of  Internal  Revenue  that  he  was  not  en- 
titled to  the  share  for  which  he  made  applica- 
tion, because  the  Act  of  June  6, 1872,  repealing 
Informers'  shares,  went  into  effect  before  the 
ease  in  which  he  daimed  the  share  had  been 
oompromiaed,  and  that  the  daim  was  merely 
marked  '  too  late;'  that  no  finding  or  award  was 
made,  and  that  no  letter  of  rejection  was  writ- 
ten by  the  Secretary  to  the  chumaDt" 

Mr.  Ramsay  not  succeedinff  in  obtaining  pay- 
ment from  the  Secretary  of  the  Treasury,  filed 
his  petition  in  the  court  of  claims,  where  it  was 
dismisMd  for  want  of  Jurisdiction.  14  Ot.  CL 
867. 

Subsequently  the  attorney  of  Ramsay  wrote 
to  the  present  Secretary  of  the  Treasury,  re- 
questing him  to  take  up  said  claim  to  ascertain 
asrequired  by  hiw  whether  the  said  Ramsay 
was  or  was  not  the  informer,  to  determine  the 
■hare  falling  due  to  him  as  such  under  the 
terms  of  the  said  circular,  and,  having  deter- 
mined the  question,  either  to  order  the  claim 
paid  or  10  refer  it,  under  section  1068  R.  S.  to 
the  court  of  claims  for  adjudication.  It  was  in 
response  to  this  request  that  tbe  Secretary  of 
tbe  Treasury  wrote  said  letter  to  Mr.  lEing, 
dated  November  6, 1885.  In  this  letter  the 
Becretary  refused  to  complv  with  Mr.  King's 
request  either  to  pay  the  daim  or  to  refer  it  to 
the  court  of  daims.  The  Secretary  states  a 
£Mt  which  has  never  been  disputed,  and  was 
recognized  in  the  trial  of  Sanu^  v.  IT,  6,;  viz., 
that^'Georffe  Alexander  Ramsav  was  the  first  in- 
f  OTmer  agamst  the  Houston  and  Texas  Railway 
Company,  and  that  the  inf onnation  given  by 
kfan  fed  to  the  recovery  from  said  company  of 
penalties  amounting  to  $5,000." 

The  Secretary  asserted  that  be  is  not  bound 
by  the  construction  of  the  said  repealing  law 
inade  by  his  predecessor:  "KeverUieless  as  the 
construction  referred  to  has  been  M)plied,  as  I 
am  informed,  to  a  large  number  of  cases,  and 
bas  been  acquiesced  In  from  1875  to  the  present 
time,  I  prefer  not  to  set  it  aside  without  the 
anthoii^  of  a  Judicial  construction,  and  there- 
fore I  decline  to  award  or  order  the  payment  of 


the  share  claimed  by  Mr.  Ramsay  In  the  above 
case." 

The  appellees  claim  that  said  letter  Is  a  de- 
cision by  the  Secretary  that  Mr.  Ramsay  was 
entitled  to  his  share  as  informer,  and  that  the 
same  should  be  paid  to  them;  that  the  refuse: 
of  the  accounting  officers  to  pay  in  accordance 
with  such  fact  is  unwarranted,  and  the  court  oi 
claims  has  jurisdiction  to  enforce  payment;  tbni 
the  dedrion  of  tbe  Treasury  Department  that 
Mr.  Ramsay  was  not  entitled  to  receive  $1,700, 
by  reason  of  the  repealing  statute  aforesaid,  ia 
vnx>ng;  and  that  notwithstandins:  such  repeal- 
ins  Act  the  informer's  share  under  the  Act  of 
1866  is  legally  due  claimant. 

The  appellant  claims  that  the  subject  matter 
of  the  claim  is  rM.^u<ii;0ate;  that  the  letter  of  the 
Secretary  of  the  Treasury  was  not  a  forma) 
adjudication;  that  said  letter  was  in  effect  a 
refusal  to  comply  with  claimant's  request,  or 
to  disturb  the  nuings  already  made  by  the  de- 
partment; and  that  the  repealing  Act  of  187^ 
left  the  claimant  without  l^al  remedy,  the 
amount  of  the  penalty  not  then  having  been 
fixed. 

The  court  below  sustained  the  position  of  the 
claimants  and  entered  judgment  in  their  favor 
for  $1,700,  as  above  stated. 

Meun.  A«  H*  0»rlajid«  Attif-Gen.  and  £• 
P.  Deweea*  assistant  attorney,  for  appelhint: 

The  court  held  in  the  Bamiay  Coie,  14  Gt. 
CL  867,  that  the  power  conferred  upon  the 
Secretary  of  the  Treasury  by  the  Act  of  1866, 
that  he  ''shall  determine  wnether  any  claim- 
ant is  entitled  to  any  such  share  as  above  limited 
and  to  whom  the  same  shall  be  paid,"  vested  tbe 
exclusive  jurisdiction  as  to  the  determinatioi» 
of  such  facts  in  the  Secretary  of  the  Treasury^ 
and  the  petition  was  thereupon  dismissed.  Tbe 
point  then  decided  is  the  point  again  raised  bv 
the  present  petition  and  the  letter  exhibit.  It 
is  a  controvmy  adjudicated. 

mtifhsi  V.  W.a,  71 U.  8. 4  Wall.  287  (18: 806); 
Packet  Oo.  v.  SideUB,  72  U.  S. 5  Wall.598  (18  : 


ruling  and  decision  of  the  Secretair  cf 

the  Treasury  that,  by  reason  of  the  repealing 
Act  of  1872.  claimant  is  not  entitied  to  inform- 
er's fees  under  the  provisions  of  the  Act  of  186& 
Is  correct 

Not  only  did  no  rieht  vest  in  Mr.  Ramsay 
prior  to  we  date  of  ttie  compromise,  but  the 
S^^tary  of  the  Treasurv  had  the  power  at 
any  time  to  deprive  him  of  the  benefit  conferred 
upon  him  as  informer  bv  remitting  the  pen- 
alty. 

Much  stronger  cases  than  the  present  have 
been  decided  adversely  to  informers  by  this 
court. 

OanfiKoUtm  Cla9e$.U\}.^,  7  Wall.  454(10 
IW). 

A  defendant  is  discharged  by  the  repeal  of 
tbe  law. 

NorrUy,  Orocktr,  54  U.  8.  18  How.  428  (14: 
210);  XT.  8.  V.  Mann,  1  Gall.  177  The  fcection 
of  the  statute  authorizing  informers'  pay  being 
repealed,  the  power  of  the  Secretary  to  direct 
payment  is,  as  a  consequence,  gone. 

The  statute  being  repealed,  no  measure  of 
damage  exists.  No  juogment  can  be  rendered 
in  a  suit  after  the  repeal  of  the  Act  under  which 
it  was  brought 
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EtparteMeOm^,  74 XT.  a  7  Wall.  606  (19: 
264);  Ifarri$  v.  Oroek&r,  supra;  Ins,  Co,  ▼. 
BitMe,  72  U.  8.  6  Wall.  541  (18 :  640). 

Ab  to  effect  of  repeal  of  atatutea,  see  Sedgwick 
on  Statutory  and  Ck>n8titational  Law,  129 
etseq, 

Metsn.  Geori^e  A.  Kin^  and  William 
W.  HandHnt  for  appelleea. 

Mr.  Chitf  JusHss  Waite  annonnoed  the 
aflarmance  of  tiie  dedaion  of  the  court  below 
by  a  divided  court 


COUNTY  Olr  NEMAHA,  Py.  Ai  Err. 

e. 

AUGUSTUS  PRANK. 

(Bee  8.  a  Beportor^  ed.  41-46^ 

Preoinet  bonds— uihm  aeUcn  nus  against  eoun- 
ty—pracUcd— error  mlhout  prejudice. 

L  An  action  lies  against  a  county  on  munlci|>al 
bonds  issued  by  a  precinct  where  payment  is  to  be 
made  from  a  special  tax  to  be  leyied  by  the  county 
oommissioners  upon  the  property  within  the  pre- 
cinct. 

2.  Where  the  plaintiff  obtained  no  adyantase 
and  the  defendant  suffered  no  detriment^  by  the 
action  of  the  court  below  in  striking  out  part  of 
the  answer,  the  error,  if  any,  is  not  suinoient  ground 
for  reversal. 

[No.  1048.1 
SubmittsdDsc,  tO,  1886.  Decided  Jan.  17, 1887. 

Fr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Nebraaka.    Af- 
firmed. 

The  histoiy  and  facta  of  the  case  sufBdently 
appear  in  the  opinion  of  the  court. 

Messrs.  John  M.  Thurston,  Walter  J. 
Lamb  and  J.  S.  Stull,  for  plaintiff  in  error: 

In  Nebraska,  precincts  are  not  now  nor  have 
they  ever  been  corporations,  or  possessed  of 
any  corporate  power,  privilegea  or  franchises 
whatever.  The  character  of  predncta  under 
the  laws  of  Nebraska,  and  the  relation  of  the 
several  officers  to  these  aubdivisiona  of  the 
county,  is  such  that  the  county  oommiBalonera 
possess  no  implied  power  or  autiiority  what- 
ever as  respects  them,  and  there  ia  no  statute 
in  force  in  that  State  giving  them  authority  to 
bind  the  taxpayers  by  any  recitals  whatever  in 
the  bonds  to  be  issued  by  them,  nor  have  they 
any  power  over  the  matter  except  to  iasne  aid 
bonds  within  the  narrow  limits  defined  in  the 
letter  of  the  statutes. 

ataie  V.  Dodge  Oo,  10  Neb.  21. 

The  grant  of  power  to  vote  bonds  in  aid  of 
woiks  of  internal  improvement  gave  the  pre- 
cinct no  authority  to  enter  into  a  stock  specu- 
lation and  vote  and  issue  bonds  with  which  to 
buy  stock. 

Jonesboro  Oity  v.  Cairo  d  8t,  L.  B.  R.  Co, 
110  U.  S.  192  (28: 110). 

The  commisisioners  and  voters  had  no  power 
to  depart  from  the  strict  letter  of  the  law  or  to 
obtain  or  Issue  bonds  by  any  attractive  scheme 
w  hate  ver 

Sdpio  V.  Wright,  101  U.  S.  666  (26:  1087); 
Ma/rA  V.  FuUan,  Co,  77  U.  8. 10  Wall  681  (19: 
1042X 
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If  the  authority  to  issues  bonda  for  a  politicnl 
subdivision  of  we  coun^  is  not  found  in  the 
law,  the  bonds  are  void. 

Ha/rshman'9,  Bates  Co.  92  U.  8.  678  (28: 747). 

An  issue  of  bonda  which  in  itself,  by  the 
very  terma  of  the  propoaition  authorizing  its 
issue,  waa  in  excess  ox  10  per  cent  of  the  en- 
tire assessed  valuation  of  the  precinct  at  tlie 
time  the  voting  waa  had  and  the  bonda  issucil, 
ia  illegal  and  absolutely  void. 

Dixon  Co.  V.  Fidd,  111  U.  8.  88  (28:  860). 

Mr.  J.  H«  Woolworth,  for  defendant  ia 
error. 

Mr.  Jutfice  Matthows  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  at  law  brought  by  Augii.<t- 
tua  Frank,  a  citizen  of  the  State  of  New  York, 
for  the  purpose  of  enforcing  the  payment  of  the 
interest  coupons  on  certain  municipal  bonds 
alleged  to  have  been  issued  by  the  County  of 
Nemaha,  on  behalf  of  BrownviUe  precinct  iii 
said  County,  to  aid  in  the  oonstracoon  of  tlio 
BrownviUe,  Fort  Kearney  and  Pacific  Rail- 
road, in  pursuance  of  an  Act  of  the  Legislature 
of  the  State  of  Nebraska.  Thepedtlon  alleges, 
that,  by  virtue  of  an  Act  entitled  "An  Act  io 
Enable  Counties,  Cities  and  Precincts  to  Bor- 
row Money  on  Their  Bonds,  or  to  Issue  Bonds 
to  Aid  in  the  Construction  or  Completion  of 
Works  of  Internal  Improvement  in  tnia  State, 
and  to  Legalize  Bonds  Already  lasned  for  Such 
Purposes,^  passed  on  the  16th  day  of  Febru- 
aiy,  1869,  the  board  of  commissioners  of  tlie 
County  of  Nemaha  issued  the  special  bonds  or 
written  obligations  of  said  BrownviUe  precinct, 
on  the  20th  day  of  August,  1870,  to  aki  in  the 
coniitruction  of  the  BrownviUe,  Fort  Kearney 
and  Pacific  RaUroad,  and  deUvered  the  same  to 
the  company  authorized  to  construct  said  road; 
that  prior  to  the  issue  of  said  bonds  the  propo- 
sition to  issue  the  same  waa  duly  submitted  to 
the  voters  of  said  BrownviUe  precinct,  in  strict 
accordance  with  the  provisions  of  the  said  Act 
of  the  Legislature,  and  that  a  large  majority 
voted  for  said  mppoaition;  that,  during  tlie 
years  1871  and  1872,  the  said  Brownvflle  pre- 
cinct and  the  board  of  county  commissioners 
duly  paid  the  coupons  then  faUfng  due  by 
means  of  a  tax  levied  for  that  purpose,  but  for 
the  years  1878  and  1879  they  have  failed  and 
refused  to  pay  the  aame  or  to  levy  a  tax  there- 
for. Thejpeution  also  aUegea  that,  on  or  about 
the  20th  of  February,  1871,  for  a  valuable  con- 
sideration, the  bonds  and  coupona  were  trans- 
ferred in  good  faith  to  John  Iltsgerald,  and  by 
him  to  the  plaintiff. 

An  answer  was  filed  by  Nemaha  County,  at 
defendant,  containing  the  foUowine  matter: 

"  The  total  amount  of  the  bonioa  ao  issued 
and  sold,beingone  series,  under  one  propoaition, 
amounted  to  one  hundred  thousand  aouars.  The 
said  bonds  and  coupons  were  voted  upon  the 
following  contract  and  conditions  and  none 
other:  At  the  time  of  the  vote  for  said  bonds 
certain  persons  were  attempting  to  organize  a 
railroad  corporation  under  the  name  of  the 
BrownviUe,  Fort  Kearney  and  Pacific  Railroad 
Company,  the  identical  same  organization 
named  in  said  bonds,  with  a  capital  stock  of 
two  miUion  dollars,  but  were  unable  to  orpi- 
nize  it  because  unable  to  obtain  a  payment  on 
said  amount  of  stock  of  10  per  cent  thereof,  aa 

120  U.  S. 


1886. 


COUHTT  or  NXKAHA  ▼.  FSAKK. 


41-46 


required  by  law,  precedent  to  the  right  to  do 
bosineRS;  they  considered  and  treated  said 
aeries  of  one  hundred  thousand  in  bonds  as  one 
ooe-hundred-thousand-dollar  cash  subscription 
all  paid  up  in  cash  in  advance;  and,  also,  thej 
treated  and  considered  bonds  of  the  CMty  of 
Brownville  situated  within  the  said  precinct  of 
Brownville  mentioned  in  the  petition,  of  the 
nominal  sum  of  sixty  thousand  dollars,  as  sixty 
[43]  thousand  dollars  cash  subscription  paid  up  in 
cash  in  advance,  all  as  capital  stock  of  said 
railroad  company,  aggregating  one  hundred 
and  sixty  thousand  doilan,  so  considered  and 
treated  ss  cash  capital  stock  paid  in;  but  by 
eonsiderinff  the  said  bonds  of  the  nominal  sum 
of  $160,000  as  one  hundred  and  sixty  thousand 
dollars  in  money  ^id  in  on  the  capital  stock, 
there  was  still  an  insufficient  amount  paid  into 
enable  the  company  to  do  business,  there  being 
no  cash  paid  in  except  on  a  few  private  sub- 
scriptiona,  and  not  exceeding  ten  thousand  dol- 
lars, so  that  even  bv  treatmg  said  bonds  as 
money  there  was  still  a  deficiency  of  thirty 
thousand  dollars  of  the  amount  prescribed  by 
law  as  a  condition  precedent  to  the  organiza- 
tion of  the  company  for  the  purpose  of  trans- 
acting any  of  the  business  for  which  it  was 
fought  to  be  organized.  Defendant,  therefore, 
denies  that  safd  railroad  company  was  ever  a 
corporation  with  power  to  transact  business 
or  to  receive  municipal  bonds  for  its  aid 

"Defendant,  therefore,  avers  that  neither 
•aid  precinct  nor  said  county  had  any  power 
or  authority  to  aid  in  the  organization  of  said 
railroad  company  by  subscrioing  its  stock  or 
in  any  other  manner.  Defendant  further  avers 
that  said  pretended  railroad  company  never 
either  filed  or  recorded  its  articles  of  incorpo- 
ration, if  any  it  ever  had,  in  any  county  in  the 
8tate  of  Nebraska,  as  by  law  it  was  compelled 
to  do  prior  to  its  existence  as  a  corporation. 

In  the  transactions  of  issuing  said  bonds  by 
defendant,  and  of  receiying  tne  same  by  said 
pretended  railroad  company,  neither  the  de- 
fendant nor  the  said  company  had  any  power 
to  act,  and  all  the  acts  therein  on  both  sides  are 
and  ever  have  been  uUra  tires  and  null  and 
void. 

"  The  proposition  submitted  to  the  voters  of 
aaid  precinct  as  a  basis  of  the  right  to  issue 
aaid  bonds  was  a  proposition  to  subscribe  by 
said  precinct  one  hundred  thousand  dollars  in 
stock  and  shares  in  the  capital  stock  of  said 

gretended  railroad  company,  and  pay  the  same 
1  bonds  aforesaid. 

'*  The  total  assessed  valuation  of  all  the  prop- 
erty in  the  said  precinct,  as  shown  by  the  last 
assessment  preceding  the  issuing  of  said  bonds, 
was  $920,000,  and  the  Issue  of  $100,000  in 
bonds  was  in  excess  of  the  amount  allowed  by 
kw." 

The  plaintiff  having  filed  a  reply  afterwards 
[44]  moved  the  court  to  strike  out  from  the  answer 
of  the  defendant  all  the  forgoing  matter  as  im- 
material and  irrelevant.  This  motion  was  sus- 
tained by  the  court,  to  which  ruling  the  defend- 
ant excepted.  Upon  the  pleadings  as  thus 
amended  the  cause  was  tried  by  a  jury,  who 
returned  a  verdict  in  favor  of  the  plaintiff,  on 
which  Judgment  was  rendered,  to  reverse 
which  this  writ  of  error  has  been  sued  out  and 
ffoeecuted. 

Thia  ruling  of  the  court  in  striking  out  this 
120  U.  S.  U.  8..  Book  80. 


portion  of  the  answer  is  alleged  as  error.  Foi 
the  purposes  of  the  argument  we  shall  assume 
what  is  claimed  by  the  plaintiff  in  error,  that 
the  matter  stricken  out  was  material  and  rele- 
vant. The  defenses  intended  to  to  be  raised  by 
it  were,  that  in  two  particulars  the  bonds  in 
question  were  void  as  not  having  been  issued 
in  conformity  with  law.  The  sections  of  the 
Statute  of  1869,  in  pursuance  of  which  it  is 
alleged  they  were  issued,  are  as  follows: 

''Section  1.  That  any  county  or  city  In  the 
State  of  Nebraska  is  hereby  authorizea  to  issue 
bonds  to  aid  in  the  oonstrucdon  of  any  rail- 
road, or  any  other  work  of  internal  improve- 
ment, to  an  amount  to  be  determined  by  the 
county  commissioners  of  such  county  or  the 
city  coimdl  of  such  city,  not  exceodine  ten 
per  centum  of  the  assessed  valuation  of  all  tax- 
able property  in  said  county  or  city,  provided 
the  county  commissioners  or  city  council  shall 
first  submit  the  question  of  the  Issuing  of  such 
bonds  to  a  vote  of  the  legal  voters  of  said  county 
or  city  in  the  manner  provided  by  chapter  nine 
of  the  Beyised  Statutes  of  the  State  of  Nebraska, 
for  submitting  to  the  people  of  a  county  the 
question  of  borrowing  money. 

"Section  7.  Any  precinct  in  any  organized 
county  of  this  State  shall  have  the  privilege  of 
voting  to  aid  works  of  internal  improvement, 
and  be  entitled  to  all  the  priyileges  conferred 
upjon  counties  and  cities  by  the  provisions  of 
this  Act;  and  in  such  case  the  precinct  election 
shall  be  governed  in  the  same  manner  as  is  pro- 
vided in  this  Act,  so  far  as  the  same  is  applica- 
ble, and  the  county  commissioners  shall  issue 
special  bonds  for  such  precinct;  and  the  tax  to 
pay  the  same  shall  be  levied  upon  the  property 
within  the  bounds  of  such  precinct.  Such  pre- 
cinct bonds  shall  be  the  same  as  other  bonds, 
but  shall  contain  a  statement  showing  the  spe- 
cial nature  of  such  bonds." 

The  averments  in  that  portion  of  the  answer 
stricken  out  are  in  substance:  1,  that  the  bonds 
were  illegal  and  void  because  not  issued  to  a 
company  authorized  by  the  statute  to  receive 
them;  and  2,  that  they  were  illegal  and  void 
because  issued  in  excess  of  the  amount  of  10 
per  centum  of  the  assessed  valuation  of  the  tax- 
able property  in  said  precinct.  The  answer  of 
the  defendant,  in  addition  to  the  matter  stricken 
out,  contains  the  following:  ''Defendant  has  no 
knowledge  as  to  whether  the  plaintiff  is  a  bona 
fide  holder  of  said  bonds,  or  any  part  thereof, 
or  whether  he  purchased  thera  before  due  or 
paid  any  value  therefor,  or  purchased  them  at 
all,  and,  thcrpfore,  for  the  purpose  of  raising 
the  issue  and  procuring  the  proof  thereon  bj 
compulsory  process,  defendant  denies  the  alle- 
gations of  the  petition  on  that  subject,  and  also 
denies  each  and  every  allegation  contained  in 
said  petition,  except  such  as  it  has  herein  ex- 
pressly admitted  in  this  answer." 

This  clause  in  the  answer  remained  and 
formed  the  issue  which  was  tried.  It  is  a  gen- 
eral denial  of  each  and  every  allegation  of  the 
petition,  as  no  alleijalion  of  the  petition  was 
otherwise  admitted  in  the  answer.  It  therefore 
put  the  plaintiff  upon  proof  of  every  fact  nec- 
essary to  constitute  the  cause  of  action  set  out 
in  his  petition,  and  embraced  a  denial  of  the 
legality  and  validity  of  the  bonds,  and  the  law- 
fulness of  their  issue  and  delivery.  It  reouired 
the  plaintiff  to  show  by  competent  prooi  that 
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be  was  owner  of  the  coapons  sued  on,  taken 
from  bonds  in  fact  executed  by  the  defendant, 
issued  in  accordance  with  law,  and  delivered  to 
a  party  competent  to  receive  the  title.  It  per- 
mitted proof  on  the  part  of  the  defendant  of. 
eveiT  fact  which  tended  to  establish  that  the 
bonds  were  illegal  and  void.  It  follows,  there- 
fore, that  eveiT  defense  which  was  open  to  the 
defendant  under  that  portion  of  the  answer 
stricken  out  was  equally  oi>en  to  it  under  the 
answer  as  it  stood  at  the  triaL  The  plaintifl 
obtained  no  advantage,  and  the  defendant  suf- 
fered no  detriment,  by  the  ruling  of  the  court 
re(}uiring  that  portion  of  the  answer  to  be 
[46]  stncken  out.  The  action  of  the  court  in  grant- 
ing  the  motion  did  not,  therefore,  prejudice  the 
ddendant  It  does  not  appear  from  this  record 
what  took  place  at  the  tnaL  There  is  no  bill 
of  exceptions  which  shows  what  evidence,  if 
any,  the  defendant  offered,  or  whether  any  that 
he  did  offer  waq  rejected.  For  aught  that  ap- 
pears, the  very  matters  which  he  might  have 
offered  in  evidence,  under  that  portion  of  the 
answer  stricken  out,  were  in  fact  offered  and 
received  under  the  pleadings  as  they  stood  at 
the  time  of  the  trial 

It  seems  also  to  be  objected  to  the  Judgment 
rendered  against  the  County  of  Nemal^  that 
the  coupons  sued  on  are  not  the  obh'gations  of 
the  Oounlnr.  It  is  said  that  the  bonds  are  pre- 
cinct bonds.  Issued  by  the  county  commission- 
ers of  the  County,  the  duty  to  pay  which  rests 
upon  the  precinct  alone;  the  mooe  of  payment 
being  by  means  of  a  tax  to  be  levied  by  the 
county  commissioners  upon  the  property  with- 
in the  bounds  of  the  precinct.  Itis,  Uierefoie, 
argued  that  no  action  will  lie  agatiist  the  Coun- 
ty in  respect  to  these  bonds  and  coupons,  ex- 
cept in  case  of  the  refusal  of  the  county  com- 
missioners to  levy  the  tax  when  it  ought  to  be 
levied,  when  a  mandamtu  is  the  sole  remedy, 
being  the  one  prescribed  by  the  statute.  This 
question  has  been  set  at  rest  by  the  jxrevious 
decisions  of  this  court  Da/oenmori  y.  vodge  Oo, 
105  U.  8.  287X26:1018],  and  maxT  y.  Ouming 
Cmnty,  111  U.  8.  ^  [28:457],  are  decisions 
upon  the  very  point  arising  under  the  same 
statute. 

ThareU^ikenfcTt,  no  ertwr  in  the rdeord, and 
the  Judgment  ii  ajjlrmed, 

T^oeoopy.   TestV 

Janifis  H.  M6Kenn«7,  Clerk,  Bup.  Court,  U.  & 


CAROLINE    M.   FORSTTH,    Impleaded 

with  JACOB  FORSYTH,  Plff.  in  Err., 

f>, 

JAMES  R.  DOOLITTLE,  JAMES  R  DOO- 

LITTLE,  Jr.,  ato  HENRY  McKBY. 

(6ee  S.  a  Beporter*0  ed.  78-78.) 

Fartiee-^nt  dtfendante^-admitritm  ef  Joint 
Uahttity  under  lUiTuna  Statute-^evldenee-- 
praetiee'-iengthofhypotheiicai  quettione  ufHh^ 
in  dieoretion  of  the  eourt-^ierdiet  for  prqfee- 
eional  and  other  eervieee. 

1.  Under  a  Statote'of  DlInoiB,  in  a  Jdntaotkmthe 
Joint  liability  of  the  def  eadanti  is  admitted  by  them 
tt  not  denied  by  plea  in  abatement,  or  a  plea  in 

2.'  Where  the  defendants  are  Jointly  Uahle  the  deo- 
laratione  o<  one  are  admlasible  against  both. 
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a  l%e  length  of  hypothetioa.  statementB.  pre- 
sented to  a  wTtness  to  asoertain  his  opinion,  depends 
upon  the  charaoter  of  the  traosaotioBs  recited, 
and  most,  in  a  great  degree,  be  left  to  the  disore- 
tion  of  the  trial  oourt  In  the  case  jnesented  the 
questioDB,  though  loiur,  are  sustained  the  oourt  be- 
low having  properly  uistnicted  the  Jury  in  regard 
to  them. 

[No.107.] 
Argued  Dee.  tl,  i!f,  2S86.  Decided  Jan,  rr,lSS7. 


N  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Dlinoia. 


I 


he  history  and  facts  of  the  case  sufficiently 
appear  in  the  opinion  of  the  court. 

if«Mr«.  Joseph  E.  MeDonaid  and  John 
M.  Butler,  for  plaintiff  in  error. 

Meetre,  MelTille  W.  Fullert  J.  R.  Doo- 
little*  and  J.  B.  DooUttle,  Jr^  for  de- 
fendants in  error. 

Mr,  Justice  Field  delivered  the  opinion 
of  the  court: 

This  is  an  action  to  recover  compensation  for 
services  rendered  by  the  plaintiflEs  below  to  the 
defendants,  in  effecting  a  sale  of  certain  lands 
in  Indiana,and  in  various  l^gal  proceedings  con- 
cerning the  title,  or  claims  agamst  them.  The 
declaration  alleges  a  loint  contract  and  liability 
by  the  defendants  below,  Caroline  Forsyth  and 
Jacob  Forsvth,  her  husband;  but  the  summons 
was  served  on  her  only.  She  appeared  and 
pleaded  the  general  issue.  A  Statute  of  Illinois 
provides  that  in  actions  on  contracts,  express 
or  implied,  agalust  two  or  more  defendants  as 
partners.  Joint  obligors,  or  payors,  proof  of 
their  Joint  liability  or  partnership  shafi  not  be 
reoulred  to  entitle  the  plaintiff  to  Judgment, 
unless  such  proof  shall  be  rendered  necessary 
by  a  plea  m  abatement,  or  a  plea  in  bar, 
denying  the  partnership  or  Johit  hability,  veri- 
fied by  affidavit.  The  joint  contract  and  liar 
bility  of  the  defendante,  therefore,  stood  admit- 
ted by  the  pleadings;  and  this  is  a  sufficient  an- 
swer  to  several  objections  taken  to  the  admissi- 
bility of  statements  and  theproof  of  acte  of  the 
defendant,  Jacob  Forsyth.  Being  Jointly  liable 
with  Caroline  on  the  contract  in  smt»  his  decla- 
rations respecting  the  services  rendered  under  it 
were  as  admissible  as  if  made  by  her. 

The  services  for  which  compensation  it 
sought  were  not  only  those  requiredof  attomeya 
and  counselors  at  law,  but  were  also  those  of 
negotiators  seeking  to  accomidish  theroniltde* 
sired,  by  consultation  with  proposed  purchasers 
and  presentation  to  them  of  the  advantages  to 
be  derived  from  the  property,  present  tnd  pro- 
spective. Varied  as  were  the  I^gal  services  of 
the  plaintiffs,  it  is  plain  from  the  testimonr 
that  those  rendered  by  negotiation  and  consul- 
tation,  and  presentetion  of  the  uses  to  which 
the  property  could  be  applied,  were  far  mora 
effective  and  important.  This  fact  necessarily 
had  a  controlling  weight  in  estlmathig  the  valutt 
0%  the  services.  It  is  difficult  to  apply  to  such 
services  any  fixed  standard  by  which  th^y  caa 
be  measured,  and  their  value  cletennined,  as  can 
be  done  with  reference  to  services  purehr  pro- 
fessional. There  is  a  tact  and  skill  and  a  happy 
manner  with  some  persons,  which  render  Uiem 
successful  as  negotiators;  while  others  of  equal 
learning,  attainments,  and  intellectual  ability* 
fail  for  the  want  of  those  qualities.  The  com* 
pensation  to  be  made  in  such  cases  is,  by  tho 
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ordinary  judgment  of  businefls  men,  measured 
by  the  results  obtained.  It  is  not  limited  by 
the  time  occupied  or  the  labor  bestowed.  It  is 
from  oyerlooking  the  difference  in  the  rule  by 
which  compensation  is  measured  in  such  cases, 
and  that  in  cases  where  the  services  are  strictly 
of  a  professional  nature,  that  several  objections 
are  urged  for  reversal  of  the  judgment  recov- 
ered which,  if  this  difference  were  regarded, 
would  not  be  seriously  pressed. 
[75]  The  services  renderea  related  to  so  many  dif- 
ferent subjects  that  it  would  require  a  lonff 
narrative  to  describe  them  with  much  detaiC 
It  is  suificient  for  the  consideration  of  the  ones- 
tions  not  disposed  of  by  what  has  already  oeen 
said,  to  state  generally  the  mala  facts  of  the 
case.  Caroline  Forsyth,  for  several  years  be- 
fore the  employment  of  the  plaintiffs,  had  been 
the  owner  of  a  tract  of  land  consisting  of  8,000 
acres  in  Indiana,  about  sixteen  miles  from  Chi- 
cago. Only  about  1 ,000  acres  of  it  were  fit  for  cul- 
tiTation.  The  principal  value  of  the  tract  was 
owinff  to  its  proximity  to  Chicago,  and  to  the 
belief  that  it  could  be  made  use  of  for  mann- 
facturin^  and  commercial  purposes  as  a  suburb 
of  that  city.  It  yielded  no  revenue;  there  were 
taxes  due  upon  it,  and  portions  of  it  had  been 
sold  for  taxes.  It  was  subject  to  a  mortgage 
for  $163,000,  executed  in  1875,  upon  a  loan  of 
$100,000,  which,  with  the  stipulated  hiterest  to 
maturity,  amounted  to  that  sum;  and  a  suit  had 
been  commenced  by  its  holders  in  the  Circuit 
Gourt  of  the  United  States  in  Indiana  for  its 
f  oredoeure,  and  the  sale  of  the  premises. 

The  defendants  were  without  means  to 
meet  the  mortgage  debt  or  pay  the  taxes  due,  or 
even  the  expenses  of  agents  dealing  with  the 
property,  and  relied  entirely  upon  effecting  a 
sale  to  obtain  what  was  needed  for  these  several 
demands.  The  defendants  had  previously 
made  an  effort  to  sell  the  property  to  a  stock 
company  in  London,  and  had  signed  certain 
documents  for  that  purpose.  The  company 
claimed  a  right  to  a  conveyance,  pursuant  to  a 
contract  made  upon  the  supposed  authority  of 
those  documents.  Another  party,  by  the  name 
of  Home,  claimed  that  he  had  n^tiated 
a  sale,  and  was  demanding  $50,000  f  or  nis  serv- 
ices. 

It  was  when  the  property  was  in  this  condi- 
tion, and  when  its  entire  loss  seemed  highly 
probable,  from  the  inability  of  the  defendants 
to  meetthe  demands  pressing  for  payment,  that 
the  plaintiffs  were  retained  to  help  them  out  of 
their  complicated  embarrassments  and  effect  a 
•ale  of  the  property;  the  defendants  promirinff 
them,  in  case  of  success,  compensation  which 
should  be  "  large,  liberal  and  generous."  The 
plaintiffs  entered  upon  their  emplovment  and, 
[76]  during  the  following  nine  months,  by  arduous 
labor,  constant  negotiatioD  and  fi;reat  tact,  they 
accomplished  what  was  desired.  The  suit  to 
foreclose  the  mortgage  was  resisted,  and  its 
dismissal  obtained.  The  property  was  sold  for 
$1,000,000,  one  third  of  which  was  paid  in  cash, 
and  the  balance  secured  by  mortgage  on  the 
property.  The  exLsting  mortgage  was  then 
redeemed,  a  large  reduction  from  the  amount 
didmed  having  oeen  first  obtained.  The  taxes 
aad  other  debts  were  paid  and  the  claim  of  Home 
was  compromised  and  settled.  A  suit,  com- 
menced pending  these  proceedings,  by  the  trus- 
tee of  the  London  stock  company,  to  compel  a 
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conveyance  of  the  property,  was  defended  and 
ultimately  defeated.  It  would  serve  no  useful 
purpose  to  detail  the  number  of  particulars  in 
which  the  skill  and  tact  of  the  plaintiffs  were  ex- 
hibited. The  claim  made  bv  tnem  for  compen- 
sation was  resisted,  and  thu  action  was  there- 
upon brought.  The  jury  found  that  it  should 
have  been  $40,000  and  gave  their  verdict  for 
that  amount.  Of  the  justice  of  this  amount 
we  are  not  to  determine.  We  ore  called  upon 
only  to  see  whether  any  error  was  com- 
mitted in  the  manner  in  which  the  case  was 
submitted  to  the  jury. 

We  see  nothing  in  the  objection  that  evi- 
dence was  admitted  as  to  the  character  of  the 
land  sold,  or  its  possible  value  as  a  future 
suburb  of  Chicago.  Its  character  in  this  m- 
spect  might  increase  or  diminish  the  chances  of 
its  sale.  The  only  points  which  we  find  in  the 
record  calling  for  examination  arose  from  the 
hypothetical  statements  submitted  to  witnesses, 
with  inquiiy  as  to  the  value  of  the  services 
thus  supposed  to  have  been  rendered.  There 
were  sucn  hvpothetical  statements  upon  five 
sublects,  whidi  embraced  matters  that  were  to 
be  disposed  of  before  the  consummation  of  the 
contract  of  sale.  They  embody  with  some  full- 
ness the  matters  supposed  bv  the  plaintiffs  to 
have  been  established,  and  tt  was  only  upon 
that  assumption  that  the  opinions  of  ue  wit- 
nesses as  to  the  value  of  the  services  rendered 
were  given.  If  the  assumption  was  erroneous, 
if  the  matters  supposed  to  be  established  were 
not  in  the  Judgment  of  the  Jury  in  truth  estab- 
lished, the  opinions  went  for  nothing;  and  so 
the  court  instructed  the  Jury.  Its  language 
was  as  follows: 

"As  to  the  questions,  you  must  understand  [771 
that  they  are  not  evidence;  they  are  mere  state- 
ments to  these  witnesses,  callra  by  the  respect- 
ive parties,  of  what  the  party  putting  these 
questions  claims  the  proof  shows  was  the  nat- 
ure and  amount  of  plaintiffs'  services  rendered: 
and,  upon  the  hypothesis  or  assumption  of 
these  questions  the  witnesses  are  asked  to  give 
their  estimate  of  the  value  of  these  services. 
You  must  readily  see  that  the  value  of  the  an- 
swers to  these  questions  depends  largely,  if  not 
wholly,  upon  the  fact  wh^er  the  statements 
made  in  these  questions  are  sustained  by  the 
proof.  If  the  statements  in  these  questioBS 
are  not  supported  by  the  proof,  then  the  an- 
swers to  the  ouestions  are  entitled  to  no  weight, 
because  based  upon  false  assumptions  or  state- 
ments of  facts. '^ 

And  as  to  the  estimate  of  the  value  placed  by 
the  witnesses  upon  the  services,  the  language 
of  the  court  to  the  jury  was  as  follows: 

"You  are  not  bound  by  the  estimate  which 
these  witnesses  have  put  upon  these  services. 
They  are  proper  to  be  considered  by  you,  as 
part  of  the  proof  bearing  upon  the  question  of 
value,  as  the  testimony  of  men  experienced  in 
such  matteQi.  and  whose  judgment  may  aid 
yours.  But  it  is  your  duty,  after  all,  to  settle 
and  determine  this  question  of  value  from  all 
the  testimony  in  the  case  and  to  award  to  the 
pUintiffs  such  amount,  by  your  verdict,  as  the 
proof  satisfies  you  is  a  reasonable  compensa- 
tion for  the  services  which,  from  the  proof, 
you  find  plaintiffs  rendered,after  deducting  the 
amount  the  pkintiffs  have  already  received  for 
such  services." 
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The  lenglh  of  the  hypotheticftl  statements  is  < 
ntgod  as  an  objection  to  them.  They  were 
lengthy  even  without  the  exhibits,  which  oon- 
Btitated  the  larger  portion;  bat  the  court  took 
especial  care  to  impress  upon  the  Jury  that  they 
were  not  to  consider  the  statements  as  facts  in 
the  case,  but  merely  as  assumptions  of  theparty 
propoundinff  the  questions.  Cbwley  ▼.  Fwple, 
88  £r.  Y.  464,  479.  The  witnesses  do  not  ap- 
pear to  have  been  confused  by  their  length; 
they  expressed  no  inability  to  fully  compre* 
hend  them.  Nor  did  the  court,  though  com- 
plaining of  their  length,  indicate  that  they 
were  unintelligible  to  the  jnrv,  or  tended  in 
any  way  to  turn  their  minds  from  the  points 
in  issue. 

The  length  of  hypothetical  statements  pre- 
sented to  a  witness,  to  ascertain  his  opinion 
upon  any  matter  growing  out  of  the  facts  sup- 
posed, will  neces^rily  depend  upon  the  simple 
or  complicated  character  of  the  transactions 
recited,  and  the  number  of  particulars  which 
must  be  considered  for  the  formation  of  the 
opinion  desired.  And  this  subject,  like  the 
extent  to  which  fhe  examination  of  a  witness 
may  be  allowed,  must,  in  a  great  degree,  be 
left  to  the  discretion  of  the  court. 

We  do  not  see  that  the  rights  of  the  defend- 
ants were  at  all  prejudiced  by  them. 

The  judgment,  thirrfore,  must  be  ofknMd  and, 
itie  so  ordered. 

Tnteoopy.   Test: 

James  H.  MoEenney,  Clerk,  Sup.  Oomt,  U*  8. 


LITTLE  ROCK  AND  FORT  SMITH  RAIL- 
WAY, Pfff.  in  Err., 
e. 
ROBERT  W.  WORTHEN,  as  Collector  of 
Pulaski  Cotjktt,  bt  kl. 


CHARLES     W.      HUNTINGTON      ahd 
GEORGE  RIPLEY,  Trustees,  AppU,, 

V, 

ROBERT  W   WOBTHEN,  as  Collector  of 
Pulaski  Couktt,  bt  al. 

<8ee  a  C.  Beporter^B  ed.  97-100.) 

(hnstitutianal  law — valuation  cf  railroad  prop- 
erty^^Arkansas  Btatute—'part  cf,  invalid — 
ministerial  officere  may  disregard  such  part-^ 
Fourteenth  Amendment, 


1.  That  part  of  the  Arkansas  Act  of  1888,  relating 
k>  the  yaiuation  of  railroad  property  for  purposes 
of  asBeflsment,  which  excludes  from  the  schedules 


of  such  property  **  embankments,  tunnels,  cuts, 
ties,  trestles  or  bridges,"  is  Invalid,  being  in  confliot 
with  the  Constitution  of  that  State. 

2.  The  action  of  the  proper  olBoeri  In  inoludinff 
such  property  in  the  valuation  of  the  railroad  rep- 
resented oy  the  complainants  did  not  deprl  ?e  them 
of  their  properfer  without  due  process  of  ]aw,with- 
in  the  Fourteenth  Amendment. 

a.  An  unconstitutional  enactment  binds  no  one. 
and  when  clearly  so.  ministerial  officers  may  prop- 
erly djsremrd  it,  although  it  may  not  be  wise,  as  a 
rule,  for  them  to  pass  upon  the  yalidlty  of  legisla- 
tion prescribing  their  duties. 

[Nos.  1077,  lOTai 
JSubmitted  Jan.  e,  1887.   Decided  Jan  $4, 1887. 

N  ERROR  to  the  Supreme  Court  of  the  State 
of  Arkansas.    Dismissed. 

Appeal  from  the  Circuit  Court  of  the  United 
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States  for  the  Eastern  District  of  Arkansas. 
Afflrmed. 

Statement  of  the  case  by  Mr.  Justice  Fields 

In  the  first  of  the  above  entitled  cases  the 
pUiintiif,  the  Little  Rock  and  Fort  Smith  Rail- 
way, is  a  corporation  created  under  the  laws  of 
Arkansas,  and  operates  a  railroad  from  Little 
Rock  to  Fort  Smith,  in  that  State,  running 
through  sereral  counties  in  its  route.  The  de- 
fendants are  the  sberifls  of  those  counties,  and 
ex  officio  collectors  of  taxes  therein.  The  suit 
was  brought  to  enjoin  them  from  collecting 
certain  taxes  assessed  and  levied  for  the  year 
1886  on  what  is  termed  in  the  Revenue  Act  of 
the  State  as  the  "  railroad  track"  of  the  Corpo- 
ration, upon  the  alleged  ground  that  the  board 
of  railroad  commissioners  of  the  State  exceeded 
its  powers  by  including  unauthorized  elements 
in  the  estimate  of  its  value.  That  term  "rail- 
road track"  embraces  all  fixed  railroad  prop- 
erty of  the  Corporation,  and  is  assessed  for  pur- 
poses of  taxation  as  real  estate. 

In  the  second  of  the  above  entitled  cases,  the 
plaintiffs,  who  are  citizens  of  Mas^chusetts, 
and  trustees  under  a  mortgage  executed  by  the 
Railway  Compkan^r  upon  its  railroad  and  land 
grant,  filed  their  bill  of  complaint  against  the 
same  Collectors  to  restrain  the  collection  of  the 
same  taxes.  Subsequently  the  bill  was  amend- 
ed by  Joininff  the  countv  clerks  of  the  several 
counties  on  the  line  of  the  railway  as  defend- 
ants, with  prayers  for  injunctions  restraining 
them  from  doing  the  several  acts  which  the 
Revenue  Act  requires  them  to  perform  in  con- 
nection with  and  subsequently  to  the  sale  of 
the  railroad  track. 

Bj  a  Statute  of  Arkansas,  passed  hi  ISfiS, 
the  Governor,  Secretary  of  State,  and  Auditor 
of  Public  Accounts  were  constituted  a  board  of 
railroad  commissioners  for  the  State,  and  re- 
quired on  the  first  Monday  of  April  of  each 
year  to  ascertain  the  value  of  all  property, 
real  and  personal,  of  every  railroad  company 
existing  under  the  laws  of  the  State,  including 
therein  the  railroad  track,  rolllnd;  stock,  water, 
and  wood  stations,  passenger  and  freight  de- 
pots, offices  and  furniture.  And  it  was  nuule 
the  duty  of  the  company  in  March,  1888,  and 
every  second  year  thereafter  when  required,  to 
prepare  and  file  with  the  Secretary  of  State  a 
statement  or  schedule  showing  the  length  of  its 
main  and  side  tracks,  switches  and  turnouts  in 
each  county,  in  which  the  road  is  located,  and 
^  each  city  and  town  through  or  into  which  its 
road  may  run;  also  the  vahie  of  all  improve- 
ments, stations  and  structures,  including  the 
railroad  track  located  on  the  ri^t  of  way;  but 
the  statute  declares  that "  such  scheduUshaU  not 
include  nor  value  embankments,  tunnds,  cuts, 
ties,  trestles,  or  bridges,** 

The  statute  also  required  the  board  of  rail- 
road commissioners  to  meet  on  the  first  Mon- 
day of  April  in  each  year,  at  the  office  of  the 
Secretary  of  State,  and  examine  the  lists  or 
schedules  of  the  description  and  value  of  the 
railroad  track  of  the  railroad  companies  filed 
with  the  Secretary  of  State;  and  if  the  sched- 
ules are  made  out  in  accordance  with  the  pro- 
visions of  the  Act,  and  in  the  opinion  of  the 
board  the  valuation  of  the  railroad  track  is 
fair  and  reasonable,  it  shall  appraise  the  some, 
and  the  Secretary  of  State  shall  certify  to  the 
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stractloii  is  either  to  lea^  the  ^'nflioad  track" 
not  lablect  to  taxatlon^^  sabjeoi  to  tucitloii 
only  tmoer  the  Act  of  1879. 

The  inroYisions  In  sections  40, 47  «id  48  of  the 
Act  re&te  entirely  and  ezclusiyely  to  the  yalo- 
ation  and  assessment  of  the  "  railroad  track"  of 
railway  corporations.  Their  purpose  was  to 
proyide  for  that  sole  object.  Some  of  those 
proyisions  the  state  court  decides  are  yoid, 
and  nothing  remains  except  proyisions  which 
not  simply  nullify  and  defeat,  but  completely 
reyerse  the  entire  scheme  of  the  LeeislAture  in 
relation  to  this  subject  This  case  falls  within 
the  rule  laid  down  by  this  court  in  Trade  Mark 
Ckuet^  100  U.  B.  82  (35:550),  leafflrmed  inF»r. 
ginia  Coupon  Gam,  114  U.  6.  209  (29: 185); 
Preiser  y.  IIL  118  U.  B.  252  (29:615). 

We  respectfully  submit  that  it  is  beyond  the 
power  of  the  Judidair  thus  to  legislate  and  to 
enact  that  a  mode  ox  yaluation  expressly  pro- 
hibited by  the  Legislature  can  be  substituted 
for  the  mode  in  express  terms  prescribed  by  the 
Lesislature. 

3fr,  Daniel  W.  JoneSv  AUif-  Chn,  of  Ar- 
kantoi,  for  defendants  in  error  and  appellees. 

Mr,  JusHee  Field  deliyered  the  opinion  of 
the  court,  as  follows: 

The  Constitution  of  Arkansas  of  1874  pro- 
yides  that  "i^ll  property  sub ject  to  taxation 
shall  be  taxed  acooraing  to  its  yalue,  to  be  as- 
certained in  such  manner  as  the  General  Assem- 


B«>a»«'  of  each  coun^,  in  which  the  railroad 
is  located,  so  muqh  of  theUstasyalues  the  rail- 
road track  located  in  the  county  and  in  any  dty 
or  town  thereof;  and  the  assessors  shall  list  and 
assess  the  sameas real  estatei 

The  Little  Rock  and  Fort  Smith  Railway, 
under  this  statute,  made  a  return  of  the  leneth 
of  its  main  and  side  tracks;  and  of  the  yalue 
thereof;  and  of  the  improyements  and  struct- 
ures, indudhig  the  railroad  track  on  its  rlriit  of 
way;  but  omitted  in  its  estimate  the  yalue  of 
the  embankments,  tunnels,  cuts,  ties,  trestles 
and  bridges,  foUowhig  in  this  respect  the  di- 
rections of  the  statute. 

At  a  snbseouent  meeting,  the  board  passed  a 
resolution  declaringthat  alT property  of  raiLnoad 
companies  in  the  State  should  be  assessed  at  its 
true  yalue,  without  regard  to  the  restrictionB 
and  limitations  mentioned,  by  which  the  yalue 
of  the  embankments,  tunnels,  cuts,  ties,  trestles 
and  bridges  is  excluded  from  the  schedule  of 
their  property;  that,  after  full  examination 
and  consultation,  it  had  determined  that  such 
limitations  and  restrictions  were  unconstitu- 
tional, and  that  it  was  not  bound  thereby.  The 
seyeral  railroad  companies  were,  therefore,  re- 
quested to  render  full  statements  of  their  mrop- 
riooi  ^^*  ^^  whateyer  kind  or  description,  ana  the 
•^  ^  true  yalue  thereof ,  without  regard  to  the  restric- 
tions and  limitations  mentioned.  A  hearing 
was  accorded  to  the  companies  by  the  board; 
bat  its  conclusion  was  not  changed,  and  it  pro- 
eeeded  to  include  in  the  assessment  of  the  rail- 
road track  the  yalue  of  the  embankments,  tun- 
nels, cuts,  ties,  tresUes  and  bridges.  The  as- 
aessment  was  thereby  largely  increased.  The 
plaintiff  thereupon  commenced  the  present  suit 
to  restrain  the  coUection  of  the  taxes,  setting 
forth  the  matters  aboye  mentioned,  and  alleg- 
ing that  it  was  unable  to  state  to  what  extent 
the  assessment  of  its  property  was  increased  by 
this  action  of  the  bourd,  as  the  increase  was  in- 
capable of  separation  from  the  whole.  It 
charged,  therefore,  that  the  whole  assessment 
yras  yitiated  and  rendered  yoid  by  this  unlaw- 
ful action  of  the  board,  and  prayed  an  injunc- 
tion to  restrain  the  collection  of  the  taxes  based 
upon  it. 

The  defendants  appeared  in  the  suit  and  de- 
flBKrred  to  the  compliunt.  The  court  in  which 
tbe  suit  was  commenced  sustained  the  demur- 
rer and  dismissed  the  suit.  The  Supreme 
Court  of  the  State,  on  appeal,  alfirmed  the  de- 
cree of  the  court  below,  and  the  case  is  now 
Ivroaght  here  for  reyiew. 

In  the  second  suit— the  one  from  the  federal 
oourt--4he  defendants  appeared  and  pleaded  in 
barthe  decree  in  the  aooye  case  in  the  state 
court,  and  also,  by  leaye  of  the  court,  demurred 
to  tlie  complaint  The  court  sustained  the  de- 
murrer and  dismissed  the  biU.  From  its  de- 
cree the  case  is  brought  here  on  appeal 

Mr.  C  W*  Hutttlii^toii*  for  plafaitiif  in  er- 
ror and  appeUants: 

The  plamtiifs  contend  that  the  construction 
giyen  oy  the  state  court  changes  the  whole 
•cbeme  of  taxation  proyided  for  oy  the  Act,  at 
least  so  far  as  relates  to  the  yaluation  and  tax- 
ation of  the  "  raiboad  track"  of  railway  corpo- 
rations, and  substitutes  Judicial  legislation  for 
Chat  of  the  law-maUng  power. 

Thqr  Ate  daim  that  the  effect  of  such  con- 
1MU.& 


bly  shall  direct,  making  the  same  equal  and      nnii 
uniform  throughout  the  State,"  and  that  "  no      L*"*J 
one  species  of  property,  from  which  a  tax  may 
be  collected,  shall  be  taxed  higher  than  another 
species  of  property  of  equal  yalue." 

The  foUowmg  property  is  declared  to  be  ex- 
empt from  taxation:  "  Fublic  property  used 
exclusi?ely  for  public  purposes;  churches  used 
as  such;  cemeteries  used  exclusiyely  as  such: 
school  buildings  and  apparatus;  libraries  and 
grounds  used  exdusiyely  for  school  purposes; 
and  buildinn  and  grounds  and  materials  used 
exdusiyely  for  public  charity. "  And  ^e  Con- 
stitution doclares  that  ''All  laws  exempting 
property  from  taxation  other  than  is  provided^ 
tiierein"shaUbeyoid." 

As  thus  seen,  no  part  of  the  property  of  rail- 
road companies  in  the  State  is  exempt  from 
taxation,  and  any  kw  which  exempts  it  is  in 
express  terms  dedared  to  be  yoid.  But  laws 
which  indirectiy  produce  such  exemption  must 
be  equally  inoperatiye.  That  cannot  be  ac- 
complished indirectly  which  the  organic  law 
dedares  shall  not  be  done  directly.  The  as- 
sessment of  property,  that  is,  the  appraisement 
and  estimate  of  its  yalue,  is  the  basis  upon 
which  the  amount  of  the  tax  is  fixed.  A  law, 
therefore,  omitting  from  assessment  portions  of 
any  particular  property,  thus  lessemng  the  es- 
timate of  its  yalue,  has  the  effect  of  exempting 
it  to  that  extent  from  taxation.  That  result 
cannot  be  accomplished,  as  well  obseryed  by 
the  Supreme  Court  of  the  State,  under  the 
guise  of  regulating  the  duties  of  assessors. 

When,  therefore,  under  the  adyice  of  the  At- 
torney-General, the  board  of  raihroad  commis- 
sioners treated  as  inyalid  the  direction  of  the  stat- 
ute that  the  yalueof  embankments,  tunnels,  cuts, 
ties,  trestles  and  bridges,  should  not  be  included 
in  the  estimate  of  the  railroad  track,  ii  obeyed 
the  Constitution  rather  tlian  the  Legidature. 
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It  maj  not  be  a  wine  thing,  as  a  rale,f  or  subordi- 
nate execQtiva  or  ministerial  officers  to  under- 
take to  pass  upon  th,e  constitutionality  of  legis- 
lation prescribing  their  duties,  and  to  disregard 
it  if  in  their  Judgment  itls  Invalid.  This  may  be 
a  hazardous  proceeding  to  themselyes,  and  pro- 
ductive of  neat  inconvenience  to  the  public; 
but  still  the  determination  of  the  judicial  tribu- 
nals can  alone  settle  the  legality  of  their  action. 
An  unconstitutional  Act  is  not  a  law;  it  binds 
no  one»  and  protects  no  one.  Here  the  conflict 
between  the  Constitution  and  the  statute  was 
obvious,  and  the  board  had  the  advice  of  the 
highest  legal  officer  of  the  State;  and  his  con- 
clusion was  sustained  by  the  Judgment  of  the 
Supreme  Court  of  the  State.  The  unconstltil- 
tlonal  part  of  the  statute  was  separable  from 
the  remainder.  The  statute  declared  that,  in 
making  its  statement  of  the  value  of  its  prop- 
erty, me  railroad  company  should  omit  cer- 
tain items;  that  clause  b(3lng  held  Invalid, 
the  rest  remained  unaffected,  and  could  be 
fully  carried  out  An  exemption,  which  was 
invalid,  was  alone  taken  from  It.  It  is  only 
when  different  clauses  of  an  Act  are  so  depend- 
ent upon  each  other  that  it  is  evident  the  Legis- 
lature would  not  have  enacted  one  of  them 
without  the  other— as  when  the  two  things  pro- 
vided are  necessary  parts  of  one  system^-that 
the  whole  Act  will  fall  with  the  invalidity  of 
one  clause .  When  there  is  no  such  connection 
and  dependency  the  Act  will  stand,  though 
dlif erent  parts  of  it  are  rejected. 

As  to  the  objection  which  the  counsel  of  the 
plaintills  in  error  in  the  state  case,  and  of  the 
appellants  in  the  federal  case,  raise,  that  the  ac- 
tion of  the  board  of  railroad  commtssioners 
was  in  conflict  with  that  clause  of  the  Four- 
teenth Amendment  of  the  Constitution  of  the 
United  States  which  declares  that  no  State 
shall  deprive  any  one  of  property  without  due 
process  of  law,^e  can  on^  say,  we  do  not  i>er- 
ceive  its  application.  The  complaint  of  the 
plaintlfb  in  error  and  appellants  is  that  the 
board  of  railroad  commissioners  did  not  follow 
the  Act  of  the  L(^lature.  If  that  Act  was 
valid,  no  rround  lay  for  complaint  that  the 
State  had  done  anything  to  deprive  the  Com- 
pany of  its  property  without  due  process  of 
law.  If  the  Act  was,  in  the  particulars  men- 
tioned, unconstitutional,  as  the  Supreme  Court 
of  the  Stateafterwards  held,  there  was  no  Just 
ground  of  complaint  that  the  railroad  commis- 
sioners had  refused  to  follow  its  directions. 

In  the  ttctte  case  the  writ  is ditfniued,  thereh&' 
ing  no  federal  question  inwiMd,  In  thefederai 
eaee  ths  dooree  qf  ike  cowii  below  ie  aj/lrmed. 

Truaoopy.   Tost:  _ 

Jamas  H.  MoKeimey«  Clerk,  Sup.  Oourt,  IT.  8. 


[105]  MBS.  MARTHA  A.  GIBBS,  bt  aJm,  Apple., 

c. 

ABNSR   W.  CRANDALL,  Admr.  of  the 

Estate  of  Thokab  J.  Martin,  Deceased. 

(See  8.  G.  Beporter*B  ad.  105-100.) 

BerM9ai  efeaueee  arising  under  ths  OonaUMion 
and  lav>s  &f  the  United  8tates--proeeeding§  in 
courts  qf  Louisiana^ 

Under  section  6  of  the  Act  of  MarohCL  ISTS,  pro- 
viding for  the  removal  of  causes  **  amlng  under 
theOonstltatlonand  laws  of  the  United  States,** 
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where  all  of  the  partJes  are  ottlMnsof  the  Statete 
which  the  action  is  tyrougfat,  to  waaMi^  a  removal 
it  must  appear  upon  the  record,  bj  a  statement  of 
facts  in  legal  and  logical  form,  suon  as  Is  required  iA 
good  pleading,  that  the  suit  involves  a  real  and 
substantial  dispute  or  controfei'sy  arising  under 
the  CkMosUtution  or  laws  of  the  United  Btafts. 

[No.  1296.] 
ihOmitted  Jem.  7, 1S87.  Bedded  Jan.  $4,  tS87. 

A  PPE4Lfrom  the  Circuit  Court  of  the  United 
il  States  for  the  Western  District  of  Louisi- 
ana.   AffLrmed, 

The  history  and  facts  of  the  case  suiOciently 
appear  in  the  opinion  of  the  court 

Messrs,  S.  Prentiss  Nutt  and  Wade  R. 
Toung^,  for  appellants. 

Mesms,  Tliomas  C.  CatehlAg*  and 
James  T.  Coleman*  for  appellee. 

Mr.  Chief  JusticeVrmXt^  delivered  the  opin- 
ion of  the  court: 

This  is  an  appeal  under  section  6  of  the  Act  i  lOBI 
oflMarch  8, 1875,  chap.  187, 18  Stat,  at  L.  470,  ^ 
from  an  order  of  the  circuit  court  remanding  a 
case  which  had  been  removed  from  a  state 
court,  on  the  ground  that  the  suit  was  one 
"arismg  und»  the  Constitution  and  laws  of 
the  United  States."  AH  the  parties,  both  plunt- 
iffs  and  defendants,  are  citizens  of  Louisiaoa^ 
and  the  right  of  removal  depends  entirely  on 
the  question  whether  it  appears  on  the  face  of 
the  record  that  there  is  in  the  case  a  real  and 
substantial  dispute  or  controversv  arising  un- 
der the  Constitution  or  laws  of  the  United 
States— that  is  to  say,  whether  "some  title, 
right,  privilege  or  immunity,  on  which  the  re- 
covery depends,  will  be  defeated  bv  one  con- 
struction of  the  Constitution  or  a  law  of  the 
United  States,  or  sustained  by  the  opposite  con- 
struction." StoHn  V.  Neut  York,  115  U.  S. 
257  [29:  890]:  Southern  Pac  R.  R.  Oo.r.  Cal. 
118  U.  S.  109  [cmU,  1081. 

The  facts  are  these:  At  some  time  prior  to 
September,  1878,  Thomas  J.  Martin  brought 
suit  in  the  Eighth  District  Court  of  the  Pansh 
of  Madison,  Louisiana,  against  Thomas  W. 
Watts,  as  principal,  and  Phillip  Hoggatt,  then 
in  hfe,  as  surety,  "on  a  contract  of  rent" 
Pending  this  suit  Hoggatt  died,  and  Mis.  Mar- 
tha  A.  Gibbs  was  appointed  and  qualified  as 
administratrix  of  his  succession.  The  suit  was 
then  revived  and  afterwards  conducted  contra* 
dictorily  with  the  administratriz.  At  Novem> 
ber  Term,  1880,  a  Judgment  was  rendered  in 
favor  of  the  administratrix,  rejecting  the  de- 
mand against  the  succession  of  Ho^^att.  By  |  io7 
agreement  of  Martin  and  Watts  a  new  trial 
was  awarded;  but  it  is  ckimed  that  the  admin, 
istratrix  of  Hoggatt  was  not  a  party  to  this 
agreement,  and  that  no  new  trial  was  ever  or- 
dered as  to  her.  At  November  Term,  1881,  a 
second  trial  was  had  and  Judgment  rendered. 
On  appeal  to  the  Supreme  Court  of  the  State 
this  judgment  was  reversed  and  a  new  Judg- 
ment given  against  Watts  and  the  succession 
of  Hoggatt  in  solido.  At  May  Term,  1882,  of 
the  district  oourt  a  rule  was  taken  on  the 
administratriz  of  Hoggatt  to  show  cause  why 
the  property  of  the  succession  should  not  be 
sold  to  pay  this  Judgment  To  this  rule  the 
administratrix  made  answer,  setting  up  the 
original  Judgment  In  her  favor  rejecting  the 
claim,  and  averring  that  tiie  subsequent  pro- 
ceedings were  noil  and  void  as  to  the  suooes- 
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flkNi  for  lack  of  Jurisdiction.  The  defense 
waft  sosUined  in  the  district  court,  but  on  ap- 
peal to  the  supreme  court  this  was  xeversed, 
and  the  district  court  afterwards,  in  obedience 
to  the  mandrte  of  the  supreme  court,  made  the 
rule  absolute  and  dhrected  the  administratrix  to 
cause  the  pioperty  to  be  sold  to  pay  the  Judg- 
ment. 

In  ihis  condition  of  things  the  heirs  of  Hog- 
gatt,  on  the  first  of  Aygust,  1885,  filed  theur 
petitl<m  in  tiie  district  court  against  the  admin- 
tttrator  of  the  estate  of  Martin,  who  had  died 
pending  the  oririnal  proceedings,  and  the  ad- 
ministratrix of  Hoggatt,  to  restrain  the  sale 
which  had  been  ordered  and  to  annul  the  judg- 
ment of  the  supreme  court  against  the  estate, 
on  the  sround  that  after  the  original  Judgment 
in  her  fivor  the  administratrix  was  no  longer 
a  partjr  to  the  suit,  and  that  the  estate  was  not 
bound  hy  the  subsequent  proceedings  therein. 
In  the  petition  it  is  averred,  in  various  forms, 
that  the  judgment  against  the  administratrix 
when  she  was  not  a  party  to  the  suit,  was  "ab- 
solutely null  and  void,  as  being  repugnant  to 
and  in  conflict  with  the  provisions  of  vie  Four- 
teenth Amendment  to  the  Constitution  of  the 
United  States,  and  an  attempt  to  deprive  these 
petitioners  of  their  properW^  without  due  pro- 
cess of  law."  On  the  third  of  August  a  writ 
of  injunction,  as  prayed  for,  was  issued  on  the 
allowance  of  the  Judge  of  the  district  court, 

ri081  ^^  ^^  °^^  ^7  ^^  ^^^  ^^^  ^  citation  in  the 
I  ^  suit  were  served  on  the  administrator  of  Mar- 
tin. On  the  28d  of  October.  1885,  the  heirs  of 
Hog^tt  filed  in  the  state  court  their  petition 
for  tue  removal  of  the  suit  to  the  Circuit  Court 
of  the  United  States,  as  "A  suit  of  a  civO  nat- 
ure, in  equi^,  •  »  »  arising  under  the  Con- 
stitution and  laws  of  the  United  States,  the  said 
suit  being  a  bill  hi  equity  to  avoid  the  man- 
date, jud^ents  and  decrees  of  the  honorabler 
the  Supreme  Court  of  Louisiana  and  of  your 
honorable  court,  for  the  reason  that  said  man- 
date, judgments  and  decrees  are  repugnant  to 
and  in  conflict  ¥dth  the  provisions  of  the  Four- 
teenth Amendment  to  the  Constitution  of  the 
United  States."  After  the  case  was  entered 
in  the  circuit  court^  Crandail  moved  that  it  be 
remanded;  and  this  motion  was  granted  July 
90,  1880,  the  court  "being  of  opinion  that  the 
leoord  does  not  disclose  a  case  within  the  juris- 
diction of  the  courL" 

This  order  was  clearly  right.  The  case  as 
made  bj  the  plaintiffs  presents  oo  disputed 
4iue8tiOD  of  federal  law.  If  the  admimstratrix 
of  the  estate  of  Hoggatt  was  not  a  party  to  the 
proceedings  after  ^e  first  Judgment  in  her 
favor,  DO  one  can  daim  that  the  succession 
ahe  repnsented  was  bound  by  what  was  after- 
wards done  in  the  suit.  All  depends  on 
whether  she  continued  to  be  in  law  and  in 
fsctajparty:  and  this  is  to  be  determined  by 
the  effect  of  the  original  judgment  in  her  favor, 
and  the  form  of  the  proceedings  thereafter. 
This  may  involve  a  consideration  of  the  law 
and  pracStlce  in  Louisiana,  but  it  is  not,  so  far 
as  anything  now  appears  on  the  record,  at  all 
dependent  for  its  solution  on  any  construction 
of  the  Constitution  or  laws  of  the  United  States. 
As  was  said  hi  GMd  Washing  dt  Water  Oo.  v. 
Keyet.  99  U.  S.  208  [U:  668]:  "Before  a  circuit 
court  can  be  required  to  retain  a  cause  under 
this  Jurisdiction  it  must  in  some  form  appear 

lio  r.  s. 


upon  the  reoordL  by  a  statement  of  facts  in 
l^gal  and  logical  form'  such  as  is  required  in 
good  pleading,  that  the  suit  is  one  which 
'really  and  substantially  involves  a  dispute  or 
controversy'  as  to  a  right  which  depends  upon 
the  construction  or  effect  of  the  Constitution  or 
some  hiwortreaty  of  the  United  States."  It  is 
not  enough  for  the  party  who  seeks  a  removal 
of  his  cause  to  say  that  the  suit  is  one  arising 
under  the  Constitution.  He  must  state  the  fioOl 
facts  so  as  to  enable  the  court  to  see  whether  *' 
the  right  he  claims  does  reallv  and  substantially 
depend  on  a  construction  of  that  instrument. 
That  has  not  been  done  in  this  case,  and  thedir-' 
der  remanding  (he  mtit  is  eoTuequenUy  cffirmed, 
IVue'oopy.   Test: 

James  H.  McKenney,  Clerk,  Sap.  Oourt,  U.  S. 


LITTLB     ROCK     AND    FORT     SMITH      f^®®^ 
RAILWAY,  Appt., 

9. 

CHARLES  W.    HUNTINGTON    bst    au, 
Trustees,  eta 

(See  8.  G.  Reporter*B  ed.  ISO-ISS.) 

Duties  ef  trustees  under  railroad  mortgage— 
application  of  proceeds  of  land  sales  to  pay- 
ment qf  coupons. 

Under  the  mortffafire,  or  deed  of  trust,  executed 
by  the  Little  Kook  and  Fort  Smith  KaUway,  De« 
oember  19, 1874.  it  is  the  duty  of  the  trustees  to  ap- 
ply the  prooeeds  of  sales  of  urnds  to  the  payment  of 
the  interest  coupons  of  the  bonds  issued  under  said 
mortgage,  or  deed  of  trust,  to  the  extent  that  the 
earnings  of  the  road  are  insufflolent  for  that  pur- 
pose. It  Is  also  their  duty  to  appiy  any  surplus 
arisinflr  from  the  sale  of  lands  to  the  payment  of 
certain  coupons  which  have  been  extended  and 
are  held  by  them  as  collateral  security  for  scrip 
iaraed  in  lieu  thereof. 

[No.  1265.1 
Submitted  Jan.  6, 18S7.    J>ended  Jan.  94, 1S87. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Arkansas. 
Beoersed, 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 
Mr.  William  S.  Kogeanh  for  appellant. 
Mr.  C.  W.  Hunilnftoii,  for  appellees. 

Mr.  JusUee  Field  delivered  the  opinion  of     [161] 
the  court: 

The  Little  Rock  and  Fort  Smith  Railway 
is  a  corporation  organized  under  the  laws  of 
Arkansas,  and  the  defendants  are  citizens  of 
Massachusetts,  and  trustees  under  a  mortgage 
or  deed  of  trust  executed  to  them  by  the  Cor- 
poration  on  the  19th  of  December,  1874.  The 
bill  is  filed  to  enforce  the  performance  of  cer* 
tain  truits  devolving  upon  the  defendants  un- 
der that  instrumeot. 

By  the  Act  of  Congress  of  July  28,  1863,  a 
grant  of  land  was  nude  to  the  ^^tate  of  Ar- 
kansas, to  aid  in  the  construction  of  the  railroad 
from  Little  Rock  to  Fort  Smith.  The  grant 
was  of  ten  alternate  sections  of  land  on  each 
side  of  the  road,  with  a  right  of  way  over  land 
of  the  United  States  to  the  width  of  two  hun- 
dred feet. 

By  legislation  of  Arkansas  in  1869,  the  right 
to  the  lands  thus  granted  by  Congress  became 
vested  in  the  Little  Rock  and  Fort  Smith  Rail- 
way Company.    In  December  following,  that 
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oorpontion  ezecated  a  mortgage  npon  its  road, 
equipments,  franchises,  and  property  to  secure 
its  bonds  to  be  issued  thereunder  to  the  amount 
of  $8,500,000,  and  in  June,  1870,  it  executed  a 
second  mortgage  upon  the  same  property  to 
secure  its  bonds  to  oe  issued  to  the  amount  of 
$5,000,000.  The  bonds  were  issued,  but  the 
company  defaulted  hi  their  payment,  and  both 
mortgages  were  foreclosed,  and  the  property 
was  sold  under  a  decree  of  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Arkansas. 

The  purchasers  at  such  sale,  under  a  Statute 
of  Arkansas,  organized  themselves  into  a  cor- 
poration, and  adopted  as  their  corporate  name 
that  of  the  LitUe  Bock  and  Fort  Smith  Rail- 
way, and  became  vested  with  all  the  rights, 
privileges,  powers,  and  franchises  of  the  for- 
mer corporation,  together  with  the  lands  grajQt- 
ed  to  that  company  by  the  Acts  of  Congress 
and  of  the  Legislature  of  Arkansas. 

This  new  Company,  the  plaintiff  herein,  in 
order  to  provide  means  for  tne  completion  and 
equipment  of  its  road,  and  for  other  purposes, 
issued  and  negotiated  a  series  of  bonds,  amount- 
r  1021  ^^  ^  ^®  aggregate  to  $8,000,000,  payable  to 
^  -*  bearer  at  the  end  of  thir^  years  from  January 
1,  1874,  with  interest  coupons  payable  semi- 
annually at  the  rate  of  7  per  cent  per  annum, 
free  from  any  United  States  tax.  The  bonds 
were  issued  in  denominations  of  $1,000  each, 
from  No.  1  to  2,000  inclusive,  and  in  denomina- 
tions of  $500  each,  from  numbers  2,001  to 
4,000  inclusive.  To  secure  their  payment, 
principal  and  interest,  the  Company  executed 
a  mortgage,  or  deed  of  trust,  bearing  date  De- 
cember 19,  1874,  upon  its  road,  franchises, 
rights,  and  lands,  to  the  defendants,  Hunting- 
ton and  Ripley,  in  trust,  among  other  Uiings, 
to  apply  the  moneys  arising  from  the  lands  of 
the  Company,  after  deducting  the  expenses  of 
executing  the  trust,  alS  follows: 

1.  To  the  payment  of  the  coupons  or  interest 
I'srrants  attached  to  the  bonds,  as  fast  as  they 
shall  become  due  and  payable,  to  the  extent 
that  the  net  earnings  from  the  business  of  the 
road  shall  be  insufficient  for  that  purpose. 

2.  To  the  purchasing  and  canoeune  of  such 
outstanding  oonds  as  can  be  obtains,  at  their 
market  value,  not  exceeding,  however,  a  pre- 
mium of  10  per  cent;  and 

&.  To  the  payment  of  such  of  the  bonds  as 
shall  not  have  been  purchased  in  accordance 
with  these  provisions,  when  the  same  shall  be- 
come due  and  payable. 

All  the  trust  moneys  coming  to  the  trustees, 
not  applied  or  used  in  accordance  with  the 
above  provisioos,  were  to  be  invested  in 
United  States  securities,  or  lent  from  time  to 
time  in  such  manner  as  by  the  law  of  Massa- 
chusetts is  permitted  to  savings  banks.  The 
inteiest  derived  from  such  investments  or  loans 
was  to  be  applied  by  the  trustees  to  the  pay- 
ment  of  the  bonds  or  coupons. 

The  bill  alleges  that,  after  the  execution  of 
this  mortgage,  the  Company  completed  its  rail- 
road from  liittle  Rock  to  Fort  Smith,  within 
the  time,  and  in  the  manner  required  bv  the 
Acts  of  Congress  and  of  Arkansas,  and  there- 
by became  tlie  owner  of  1,057,000  acres  of 
land,  as  certified  by  the  Secretary  of  the  Interi- 
or to  the  State,  all  of  which,  and  the  proceeds 
of  sales,  were  subject  to  the  trusts  ana  charges 
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imposed  by  the  mortgage  or  deed  of  trust;  that 
the  Corporation  has  disposed  of  all  the  bonds 
authorized  to  be  issued  under  the  mortgage, 
but  that  of  the  lands  there  still  remain  unsold 
623,000  acres;  that  during  the  years  1877, 1878 
and  1879,  and  the  first  six  months  of  the  year 
1880,  the  net  earnings  derived  from  the  opera- 
tion of  the  road,  even  when  united  with  the 
proceeds  of  the  sales  of  lands,  were  insufficient 
to  meet  the  coupons  or  interest  warrants  at- 
tached to  the  bonds  maturing  on  January  1, 

1878,  July  1,  1878,  January  1,  1879,  July  1, 

1879,  and  January  1,  1880;  and  thereupon  an 
agreement  was  made  between  the  Corporation 
and  the  holders  of  the  bonds  and  coupons  pay- 
able on  those  dates,  by  which  the  holders  sur- 
rendered to  the  defendants,  trustees,  the  cou- 
pons, and  the  Corporation  issued  to  them  nego- 
tiable scrip  or  certificates  by  which  it  promised 
to  pay  the  trustees,  or  bearer,  the  amount  of 
the  coupons  surrendered,  in  ten  years  ftt>ni 
their  matiurity,  with  interest  at  the  rate  of  7 
per  cent  per  annum,  payable  semi-annually, 
the  Corporation  reserving  the  right  to  pay  tne 
scrip  and  .interest  at  any  time  previous  to  its 
maturity. ' 

The  scrip  or  certificate  also  provided  that 
the  trustees  should  hold  the  coupons  surren- 
dered, as  collateral  security  for  the  payment  of 
the  scrip  thus  issued  therefor,  and  that  the  cou- 
pons should  not  be  surrendered  or  canceled  un- 
til the  scrip  should bepaid.  The  coupons  ma- 
turing on  July  1,  1883,  and  Januaiy  1,  1884* 
were  also  unpaid,  and  a  similar  arrangement 
was  made  with  the  holders  of  these  coupons  by* 
the  issue  of  scrip  for  them;  so  that  the  whole 
amount  of  scrip  issued  for  coupons  thus  un- 
paid was  $636,000. 

The  bill  also  alleges  that  out  of  the  moncm 
received  from  the  sale  of  the  lands  since  the 
execution  of  the  mortgage,  the  trustees  have 
bought  and  canceled  bonds  amounting  ta 
$586,500,  besides  appropriating  moneys  to  aid 
the  Corporation  in  paying  the  mterest  coupons 
attachea  to  the  bonos;  that  since  the  year  1881 
the  trustees  have  applied  the  net  proceeds  of 
the  sales  to  the  purchase  and  cancellation  of  the 
bonds,  and  no  part  thereof  to  the  purchase  and 
cancellation  of  the  said  scrip,  or  the  coupons 
held  by  them  as  collateral  security  for  the  pay- 
ment of  that  scrip;  that  for  sevml  years,  the 
net  earnings  of  the  road  have  been  more  thaa 
sufficient  to  enable  the  Corporation  to  pay  its 
current  coupons  and  the  interest  upon  the  scrip ; 
that  the  Corporation  has  notified  the  trustees 
that  it  was  no  longer  necessary  to  retain  any 
portion  of  the  proceeds  of  sales  for  the  payment 
of  the  interest  coupons  to  mature  hereafter; 
that  the  net  eamines  of  the  road  would,  hi  all 
probability,  be  ample  for  that  purpose,  and,  by 
reason  of  the  incrnsed  earnings,  will  continue 
to  be  more  than  ample  to  pay  the  coupons  as 
they  severally  become  due  and  payable;  and 
that  the  price  of  the  bonds  has  greatly  risen  in 
value,  and  the  premium  thereon  has  varied  the 
past  year  from  18  to  17  per  cent,  so  that  under 
the  mortgage  the  trustees  are  no  longer  able  to 
purchase  sudi  bonds,  being  limited  by  the  mort- 
gage to  the  payment  of  10  per  cent  premium. 

The  bill  also  alleges  that  628,000  acres  of 
the  lands  of  the  Company  remain  unsold;  thst 
the  trustees  hold  contracts  for  lands  sold,  npon 
which  partial  payments  have  been  made,  but 
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npon  which  deeds  are  not  to  be  executed  untO 
the  poichaee  money  and  interest  are  fully  paid, 
amounting  in  the  aggregate  to  more  tiian  the 
sum  of  1428,691;  and  that  in  the  ordinaxy 
course  of  business,  the  trustees  and  their  suc- 
cessors win  have  large  amounts  of  money  from 
sales  thereof,  which  must  be  applied  by  them 
in  accordance  with  the  provisions  of  the  mort- 
gage, and  in  the  order  of  priority,  before  the 
moneys  can  be  invested,  as  provided  therein; 
that  the  trustees  have  refused  to  apply  any  of 
the  said  money  to  the  payment  of  the  outstand- 
ing coupons  for  which  the  scrip  mentioned  was 
given;  that  such  coupons  draw  interest  at  the 
rate  of  7  per  cent,  and  any  investment  of  such 
moneys  by  the  trustees  can  only  be  made  so  as 
to  obtain  a  much  smallei  rate  of  interest,  and 
that,  therefore,  it  would  be  greatly  to  the  ad- 
vantage of  the  Corporation,  and  to  the  bond- 
holders, that  such  moneys  should  be  spplied  to 
taking  up  the  outstanding  coupons.  ^The  trus- 
tees, in  their  answer  to  the  demand  of  the  Gor- 
poraUon  that  the  moneys  be  so  applied,  have 
expressed  a  vdllingness  to  so  apply  them,  but 
they  entertain  doubts  as  to  theW  authority  so 
to  do,  unless  directed  by  order  of  the  court. 

The  mortgage,  as  is  seen  by  its  terms,  con- 
templates that  the  proceeds  of  sales  of  lands 
ahau  be  applied  to  the  payment  of  the  interest 
coupons  to  the  extent  that  the  earnings  of  the 
road  are  Insufficient  for  that  purpose.  The 
contract,  by  which  the  time  to  pay  those  cou- 
pons, for  which  the  scrip  was  issued,  was  ex- 
tended for  ten  years,  does  not  release  the  Cor- 
poration from  its  obligation,  provided  it  is  in 
funds  from  the  earnings  of  me  road  and  the 
■ales  of  its  lands.  The  coupons  are  not  can- 
celed, but  are  still  held  as  ooHateral  security  for 
the  scrip  issued.  The  inability  of  the  Company 
to  pay  such  coupons  from  the  eaminn  of  the 
road,  combined  with  the  proceeds  of  the  sales 
of  the  lands,  which  led  to  the  contract  for  the 
■crip,  no  longer  exists,  and  there  is  no  legal  im- 
pediment in  the  way  of  the  trustees  taking  up 
such  coupons,  notwithstanding  the  contract  de- 
ferring their  compulsory  payment  for  ten  years. 
The  money  received  from  the  sales  of  the  lands 
cannot  be  used  in  purchasing  the  bonds  of  the 
Company,  which  are  now  at  more  than  10  per 
cent  premium,  and  the  trustees  are  restricted  in 
tbeir  payment  to  that  premium.  Any  invest- 
ment under  the  law  ox  Massachusetts  would 
bring  them  onlv  a  moderate  interest,  probably 
not  exceeding  4  per  cent.  The  coupons  draw 
7  per  cent,  tliere  is,  therefore,  a  manifest  pro- 
pnety  and  Justice  in  the  demand  of  the  Corpo- 
ration that  the  surplus  money  from  the  sales  of 
Its  lands,  instead  of  being  thus  invested,  should 
be  applied  to  taking  up  the  outstanding  cou- 
pons. And  it  is  the  plain  duty  of  the  trustees, 
in  the  execution  of  their  trust,  to  make  the  pro- 
ceeds of  the  sales  of  lands  as  available  as  pos- 
■ible  for  the  extinction  of  the  indebtedness  of 
die  CoTix>ration,  first  on  its  coupons,  and  then 
upon  its  hou^,  so  long  as  the  same  can  be 
bought  at  a  premium  not  exceeding  10  per  cent. 

TnedMneaf  (he  eourt  w  thertfor^rever^ed,  and 
ths  ean$6  rmiandsd,  with  dtrectiam  to  enter  a 
deeree  in  aeeordanee  with  thie  opiniUm, 
Ttneoopy.   Test: 

James  H.  MoKeiuiejr,  Oerk,  Bap.  Court,  U.a 


ENDOWMENT  AND  BENEYOLEMT  AS- 
80CIATI0N  OP  KAN8AS,  Pff.  in  Brr.. 

fL 

STATE  OF  EANflAa 

(Bee  a  a  Beporter*s  ed.  lOa-lOB.) 

Juriedietion  qf  this  eourt^-writ  qf  error  to  gtaie 

eourP-^eoTutitutionality  of  ttaU  itatute. 

1.  TWs  court  Is  without  jmiadMlon  of  a  wrltof 
cportotbehiffbestooart  of  a  State,  unless  it  dto- 
UQotiy  anpeaiiof  reoord  that  a  que^on  under  the 
Oonsdtutlon  or  a  law  of  the  United  States  not  only 
mMt  have  been,  hut  aotually  was,  ratoed  and  d^ 
oided  in  the  state  oourt 

S.  The  fact  that  in  a  motion  for  a  new  trial  the 
Question  of  the  constitutionalltyof  a  statute  of  the 
State  was  presented  is  not  suilioient  to  give  thte 
court  J'M^lotlon,  unless  it  appears  that  the  Con- 
stitution of  the  United  States  was  relied  on. 

[No.  1296.] 
auhmittedJan.  6, 1887.  BetAdedJan.  tJ^  1887. 

P\  ERROR  to  the  Supreme  Court  of  the  State 
of  Kansas.  Reported  below,  85  Kan.  258. 
Diemieeed. 

The  history  and  facts  of  the  case  sufflcientlj 
apnear  in  the  opinion  of  the  court 

Meeere.  J.  Jay  Buek,  and  0«  W.  D«> 
Campt  for  pUdntiff  in  error. 

Meetre,  S.  B,  Bradford,  Attv-Oen.  of  Ksa^ 
MS,  Charles  B.  Smith  and  Edwin  A.  Aus* 
tin,  for  defendant  in  error. 

Mr.  Ohitf  JustieeWmXlm  deliTered  the  opin- 
ion of  the  court: 

This  was  a  suit  begun  by  the  State  of  Ean- 

8  in  the  District  Court  of  Lyon  County  against 
the  Endowment  and  Benevolent  Assodimon  of 
Kansas,  for  a  forfeiture  of  its  charter  because 
it  had  neglected  to  comply  with  tiie  require- 
ments of  chapter  181  of  the  laws  of  Kansas  of 
the  year  1885,  approved  March  7, 1886,  "  pro- 
▼idii^for  the  organization  andeontxol  of  mut- 
ual lue  insurance  companies  in  this  State.** 
The  case  was  submitted  without  pleadinffs  on 
an  agreed  statement  of  facts,  from  which  It  ap- 
pears that  the  Corporation  was  organized  un- 
der the  ceneral  kws  of  Kansas,  Januazy  7, 
1886,  with  the  following  objects: 

"  1.  To  guard  its  members,  to  a  great  extent, 
against  the  ills  of  pecuniary  want  during  life, 
and  especially  during  the  period  of  infirm  old 
age.  and  at  their  death  to  make  a  proyision  for 
their  families  and  friends,  which  latter  is  sup- 
posed to  be  the  only  physical  anzifity  of  dying 
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"  2.  To  createa  fund  to  be  paid  to  the  mem- 
bers of  the  society,  in  accordance  with  rules 
and  regulations  thereof,  whereby  the  members 
may  the  better  be  enabled  to  perpetuate  and  sus- 
tain their  membership,  which  in  so  doing  will 
secure  to  them  and  their  dependents  the  con- 
tinued support  and  protection  of  the  association. 

*'8.  To  encoura^  and  promote  benevolence, 
industry  and  chanty  among  its  members." 

The  district  court  gave  Judgment  against  the 
Corporation,  but  on  what  ground  does  not  ap- 
pear, except  as  it  may  be  inferred  from  the  fol- 
lowing reasons  assigned  in  support  of  a  motion 
for  a  new  trial. 

*'l.  That  said  chapter  181  is  unconstitutional 
and  void. 

"2.  For  error  of  law  occuring  at  the  trial  and 
excepted  to  by  the  defendant. 

"8.  That  the  facU  of  this  case  do  not  war- 
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nmt  elUier  the  oondudoii  of  law  made  by  the 
court  or  the  Judgment  heraiii  tendered." 

When  the  caae  went  to  the  Supreme  Court 
of  the  State  on  a  petition  in  error  the  following 
was  the  assignment  of  errors: 

"  1.  The  said  courterred  in  rendering  Judg- 
ment for  said  plaintiff  below. 

"  2.  The  conclusions  of  law  and  the  Judg- 
ment are  not  authorized  or  warranted  by  the 
facts  of  the  case. 

**  8.  Said  court  erred  in  oreiTuling  the  mo- 
tion of  the  defendant  below  for  a  new  trial." 

From  this  statement  it  is  dear  that  we  have 
no  Jiurisdiction,  as  no  federal  question  appears 
affirmatively  on  the  face  of  the  record.  It  is 
true  that  in  the  motion  for  a  new  trial  the  ques- 
tion of  the  constitutionality  of  chapter  181  of 
the  Acts  of  1886  was  presented,  but  that  is  not 
enough,  since  it  is  nowhere  shown  that  any 
provfiion  of  the  Constitution  of  the  United 
States  was  relied  on.  The  sumstion  in  the 
motion  applies  as  well  to  the  Constitution  of 
the  State  as  to  that  of  the  United  States,  and  it 
has  lonff  been  settled  that  we  have  no  Jurisdic- 
tion unless  it  distinctly  appears  that  a  question 
under  the  Constitution  or  a  law  of  the  United 
States  not  only  might  have  been  but  actually 
was  raised  and  decided.  VroweU  ▼.  BatideU, 
85  U.  S.  10 Pet.  368,  898  f9:468, 470];  BrownY, 
Colorado,  106 U.  8.  96,  97  [27:182, 188];  Oh^u- 
teau  ▼.  Otbsan,  111  U.  8.  200  [28:400];  Detroit 
Oity  R.  Co.  ▼.  Outhard,  114  U.  S.  188  f29:118]. 
Here  there  is  nothing  of  the  kind,  and  in  the 
assifinament  of  errors  on  the  petition  in  error  to 
the  Supreme  Court  of  the  State  no  reference 
was  made  to  any  constitutional  question  what- 
ever, except  inierentially  under  that  which  re- 
lates to  oyerruling  the  motion  for  a  new  trial 
Certainly  it  does  not  appear  unmistakably  on 
the  face  of  the  record  that  the  Supreme  Court 
of  the  State  either  knew  or  ought  to  have 
known  that  the  validity  of  the  statute  in  ques- 
tion was  challenged  on  account  of  its  repug- 
nancy to  the  Constitution  or  laws  of  the  United 
States.  Brown  v.  Colorado,  tupra.  Indeed, 
we  know  of  no  provision  <tf  the  Constitution 
which  renders  such  a  statute  invalid  as  a 
whole,  and  there  is  nowhere  in  the  record  any 
claim  that  in  the  charter  of  the  Corporation 
there  was  a  contract  by  the  State  the  obUgation 
of  which  had  been  impaired  by  the  legisUtion. 

If  tiiere  had  been,  the  validity  of  the  statute 
could  not  have  been  challenged  except  in  its  ap- 
plication to  this  charter,  and  that  was  not  tioe 
objection  made  either  in  the  motion  for  a  new 
trial  or  anywhere  else  that  we  oan  diBCOver. 

The  ftrti  ofefrrmr  U  dUmiuedfor  uani  of  jfvir 
riedietton, 

Ttne  ooijpif.  Test: 

Jamas  H.  MoKenney,  Clerk,  Sup.  Gourt«  U.  8. 
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9, 

JAMES  C.  SAUNDERS. 
<8ee  &  a  Beporter'B  ed.  IM-iaO.) 

PuMie  offleere-'One  who  holds  tteo  dUtinet  offieee 
may  reeowr  eompeneation  for  both. 

Sections  ITBS-ITBS  Revised  Statutes,  prohibiting 
Che  allowanoe  of  additional  pay  or  extra  oompen- 
■atlon  to  publlo  officerB,  have  no  application  to  the 
cose  of  two  dlstinot  offices,  places,  or  emplor- 
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ments.  each  of  which  has  Its  own  i 

pensatloii,  which  offices  maj  both  be  held  bj  ono 
peiBon  at  the  same  tlmeu 

[No.  1084.] 
BuXmitted  Jan.  7, 1887.    BeeidedJmi,  $4*  1S87. 

APPEAL  from  the  Court  of  Claims.    Ha- 
^ported  below,  21  Ct.  CL  408.    Affirmed. 
The  history  and  facts  of  the  case  sufflcientiy 
appear  in  the  opinion  of  the  court. 

Meeere,  A«  xL  Garland,  Atty-Oen.,  and 
Heber  J.  May»  assistant  attorn^,  for  ap> 
pellant. 
Mr.  Van  H.  Manalngt  for  appellee. 

Mt.  JfuHee  Miller  delivered  the  opinion  of 
the  court: 

Saunders,  the  appellee  in  this  case,  recovered 
against  the  United  States  in  the  court  of  daima 
a  Judgment  for  $1,037,  from  which  t^  United 
States  appeals.  The  recoveiy  was  for  the 
salary  of  the  claimant  aa^derk  of  the  Commit- 
tee  on  Commerce  of  the  House  of  Representa- 
tives, from  the  14th  day  of  March,  18HB6,  to  the 
7th  day  of  January,  1886,  at  the  rateof  $3,000 
per  annum. 

Mr.  Saunders  held  this  place  from  the  first 
day  of  July,  1884,  when  he  was  appointed,  up 
to  the  7th  day  of  Januaiy,  1886,  when  his  suc- 
cessor was  appointed.  He  was  paid  the  com- 
pensation up  to  the  14th  of  M^ch,  1885,  and 
for  the  time  between  that  and  the  7th  of  Jan- 
uary, 1886,  the  Comptroller  refused  to  pay  him. 
The  various  Appropriation  Acts,  including  the 
one  which  would  cover  the  period  now  in 
question,  had  all  made  appropriations  for  com- 
pensation for  the  clerk  of  the  Committee  on 
Commerce.  The  ground  upon  which  paymen  t 
is  resisted  by  the  United  States  is  that  the 
claimant  was,  on  the  14th  day  of  March,  1885, 
appointed  a  clerk  in  the  office  of  the  Presi- 
dent of  the  United  States,  sinoe  which  time  he 
has  continued  to  perform  the  duties  of  that  of- 
fice and  receive  its  salary.  The  Comptroller, 
in  his  decision  refusing  to  allow  the  daim, 

g laces  his  obiection  upon  section  1766  United 
tates  Bevisea  Statutes,and  upon  the  opinion  of 
Attorney-General  BUck,  in  remd  to  extra  ps^ 
and  double  compensation,  delivered  in  1857, 
9  Opinions  Attys-Oen.  128.  Section  1766  is 
found  in  immediate  connection  with  several 
other  sections  on  the  same  subject,  of  whicli 
the  two  immediately  preceding  may  be  consid- 
ered to  some  extent  in  pari  nuioria.  They  are 
as  follows: 

"  Sec  1768.  No  person  who  holds  an  office, 
the  salary  or  annual  compensation  attached  to 
which  amounts  to  the  sum  of  two  thousand 
five  hundred  dollars,  shall  receive  oompense^ 
tion  for  discharging  the  duties  of  any  other 
office,  unless  expresuy  authorized  by  law. 

"  Sec.  1764.  No  allowanoe  or  oompensati<ni 
shall  be  made  to  any  officer  or  clerk,  oy  reason 
of  the  discharge  of  duties  which  belong  to  any 
other  officer  or  clerk  in  the  same  or  any  other 
department ;  and  no  allowanoe  or  compensa» 
tion  shall  be  made  for  any  extra  services  what- 
ever, which  any  officer  or  derk  may  be  required 
to  perform,  unless  expressly  authorized  by  law. 

"  Sec.  1765.  No  offlcerin  any  branch  of  the 
public  service,  or  any  other  person  whose  sal- 
ary,  pay  or  emoluments  are  fixed  by  law  or  reg- 
ulations, shall  receive  any  additional  pay,  extra 
allowance  or  compensation,  in  any  form  whav 
ever,  for  the  disbursement  of  public  money,  or 
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f  or  any  oOier  nrrioe  or  dat  J  whateyer,  unless 
th6  same  is  aathorlzed  by  law,  and  the  appro- 
priatk»i  therefor  expUdtlj  states  that  it  is  for 
such  additional  paj,  extra  aUowanoe  or  oom- 
pensatian." 

Some  stress  is  laid  'to  the  letter  of  the  Comp- 
troller on  the  proposition  that  the  clerkship  to 
Hie  committee  is  not  an  office  in  contemplimon 
of  the  Constitution  of  the  United  States  and 
the  law;  and  the  decision  in  United  titatei  y. 
Oermmins,  88  U.-fl.  808  [25:482],  is  relied  upon 
hk  support  of  that  proposition.  We  do  not 
think  it  important  to  decide  in  this  case  whether 
auch  a  derKShip  is  an  office  within  the  mean- 
ing of  these  sections  of  the  law  and  the  Con- 
stitution, because  sections  1764  and  1765  both 
include  in  thehr  raohibition  officers,  clerks  and 
other  persona.  The  proposition  of  tJie  Comp- 
tzoller  that  the  derk  Ib  not  an  officer  is  made  to 
meet  his  concession  that*  a  person  who  holds 
two  distinct  compatible  offices  may  lawfully 
zecdye  the  salary  of  each. 

The  general  question  here  raised  has  been 
much  Guscussed  in  the  opinions  of  the  Attor- 
Beys-General,  and  in  the  decisions  of  this  court. 
This  section  1765,  mainly  relied  upon  by  the 
Ctoyemment.  is  taken  from  two  statutes,  the 
first  passed  March  S,  1889,  5  U.  8.  Stat,  at  L. 
849,  and  the  second,  August  28,  184^,  5  U.  S. 
Stat,  at  L.  510.  This  opinion  of  Attorney- 
General  Black  seems  to  be  in  conflict  with  the 
principles  laid  down  by  his  predecessors,  and  is 
materially  modified,  if  not  overruled,  on  the 
point  mamly  in  question  here,  by  his  opinion  in 
the  case  of  J..  P.  Brown,  on  page  507  of  the 
same  yolume.  In  Hierc^s  Com,  5  Ops.  Attys- 
Oen.  765,  Attomey-Qeneral  Crittenden  hdd  that 
these  two  Actaof  1889  and  1842  "Were  intended 
to  fence  against  arbitrary  extra  (dlowances  in 
each  xMurticular  case,  but  not  applyinff  to  dis- 
tinct employments,  with  salaries  aflixea  to  each 
by  law  or  regulation." 

The  case  before  us  comes  within  the  terms 
of  this  language,  whidi  is  further  confirmed 
by  the  fact  tliat  he  regarded  the  Act  of  1850  as 
prohibiting  a  person  "from  recdvin^  the  sal- 
miy  of  an  office  which  he  does  not  hold,  and 
not  against  his  recdvin^  the  salaries  of  two  of- 
fices whidi  ha  does  legitimately  hold;"  and  we 
do  not  see  that  there  is  any  distinction  between 
emoluments  recdved  for  two  distinct  employ- 
ments, whether  offices  or  not,  the  salaries  of 
which  aie  distinct,  and  the  services  rendered 
distinct,  both  appointments  being  held  by  the 
same  person,  as  in  this  case.  We  are  of  opin- 
ion that,  takine  these  sections  all  together,  the 
purpose  of  this  legislation  was  to  prevent  a 
person  holding  an  office  or  api>ointment,  for 
whidi  the  law  providesa  definite  compensation 
by  way  of  salary  or  otherwise— which  is  in- 
t^ided  to  oover  all  the  services  which,  as  such 
officer,  he  may  be  callcsf  upon  to  render— from 
reodvhig  extra  compensalion,  additional  allow- 
ances, or  pay  for  other  services  which  may  be 
required  of  him  dther  by  Act  of  Congress  or 
by  order  of  the  head  of  his  department,  or  m 
any  other  mode,  added  to  or  connected  with 
the  regular  duties  of  the  place  which  he  holds; 
but  that  they  have  no  application  to  the  case  of 
two  distinct  offices,  places,  or  employments,  each 
of  whidt  has  its  own  duties  and  its  own  compen- 
sation, which  offices  may  both  be  held  by  one 
person  at  the  same  time.  In  the  latter  case,  he 
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is  in  the  eye  of  the  law  two  officers,  or  holds  two 
places  or  appointments,  the  functions  of  whidi 
are  separate  and  distinct;  and,  according  to 
all  the  dedsions,  he  is  in  such  case  entfiled 
to  recover  the  two  compensations.  In  the  for- 
mer case,  he  performs  the  added  duties  under 
his  appointment  to  a  single  place,  and  the  stat- 
ute has  provided  that  he  shall  recdve  no  addi- 
tional compensation  for  that  dass  of  duties  un- 
less it  is  so  provided  by  spedal  legislation. 
The  case  of  trnited  States  v.  BrincOe,  110  U.S. 
888  [28:286],  in  which  an  Indian  agent  recdved 
large  additional  compensation  for  services  con- 
nected with  the  sale  of  lands  belonging  to  the 
Indians  of  his  agency,  which  was  affirmed  in 
this  court,  was  upon  the  around  that  these  ad- 
ditional services  were  performed  for  the  benefit 
of  the  Indians,  and  the  statute  impUed  the  pay- 
ment of  a  reasonable  compensaaon  for  sudi 
services.  See  also  OanverM  v.  {71  /8L  82  U.  S. 
21  How.  463  [16:192]. 

These  vietos  require  the  afflrmanee  qf  the 
judgment  of  the  Court  of  €flaim§;  and  it  is  so 
ordered. 

True  oopy.   Test: 

James  H.  MoKenney,  derk.  Sup.  Court,  U.  8. 


MEMPHIS   AND   LITTLE  ROCK  RAIL- 

ROAD  COMPANY,  as  Reorganized,  Appt., 

e. 

ROBERT  K.  DOW,  bt  aIi.,  Trustees. 

(See  8.  C  Reporter's  ed.  287-806.) 

BaHroads-^eorganization — bonds  in  paffment 
for  property,  tights  and  privileges  acquired, 
not%nf>aUd  UTider  Constitution  of  Arkansas — 
protection  of  property  by  junior  ineumbranc- 
ers—eubrogation — interest^tmsteett  services, 
counsel  fees  and  costs, 

L  The  l>onds  issued  by  the  Memphis  and  Little 
Book  Railroad  Company  on  May  S,  ld77,  in  payment 
for  the  property,  rlffhts  and  privileges  acquired 
upon  its  reorganization,  are  not  within  the  prohibi- 
tion of  the  Constitution  of  Arkansas  against  the  is- 
sidngof  stock  or  bonds  except  for  money  actually 
vecoved  or  labor  done. 

S.  Said  bonds  are  not  void  because  made  to  bear 
interest  at  a  rate  in  excess  of  that  speoifled  in  the 
Arkansas  Act  of  January  28,'1866»  as  fbey  were  not 
issued  for  money  borrowed. 

8l  Where  it  is  the  duty  of  a  mortgagor  to  protect 
luDlor  Inoumbranoen  against  a  prior  lien  and  he 
fails  to  do  so,  and  they  pay  the  amount  of  such  lien 
to  prevent  a  forced  sale  of  the  property,  they  are 
entitled  to  be  subrogatedCto  the  rights  of  the  prior 
llenholder. 

4.  In  the  case  pcesented  it  is  held  that  the  trustees 
in  the  deed  of  May  Si  VfTt^  while  entitled  to  leim- 
buisement  for  their  outlays  in  protecting  the  mort- 
~  property  against  a  prior  lien  held  by  the 
. xTi.-^  '^-'•percent interest  upon 


l&^aTe  only  entftSt^Ttoe  ] 


the  whole  amount  actually  paid,  instead  of  8  per 

'    "        --  ^.^ "below. 

fMaySfic 
are  entitied  to  recover  for  services.iendeied  in  and 


oeot  allowed  by  the  court 
a.  Under  the  trust 


deed  of  MavS,  1877,  the  trustees 


about  the  trust,  and  for  counsel  fees  and  costs  in 
this  suit. 

[No.  40.] 
Argued  No9, 11,  JS,  1886.  Bedded  Jan.  21, 1887, 

APPEAL  from  the  Circuit  Court  of  theUnited 
States  for  the  Eastern  District  of  Arlcansas. 
Reported  below,  20  Fed.  Rep.260,7«8.  Afflrmed 
except  as  to  rate  of  interest. 

The  history  and  facts  of  the  case  appear  iu 
the  opinion  of  the  court. 

Messrs,  B*  C.  Brown,  Wagner  Swayne* 
John  F,  Dillon  and  John  C.  Brown,  for  appel- 
lant: 
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It  seems  pla!n  thftt  a  corporation  canhaye  no 
right  to  increase  its  obligations  without  consid- 
eration, and  this  most  certainly  when,  as  here, 
the  corporation  can  obtain  the  money  for  dis- 
charge of  such  obligation  only  by  tncreasing 
its  diarges  for  transportation,  or,  in  other 
words,  by,  in  effect,  imposing  a  burden  or  tax 
upon  the  people.  Railroad  corporations  con- 
trol ihree  fourths  of  the  transportation  of  the 
country,  and  if  entitled  to  increase  their  charges 
to  enable  them  to  make  gifts  to  their  owners, 
are  invested  with  power  to  confiscate  the  earn- 
ings of  the  whole  people  to  the  use  of  those  own- 
ers. The  direct  question  here  is  whether  the 
Sractice  of  watering  stock  and  bonds,  so  freely 
idulged  in  by  these  corporations,  by  which  for 
no  consideration  furnished  to  the  public  they 
seize  and  appropriate  the  money  of  the  people 
to  themselves,  is  or  is  not  illegal. 

That  obligations  issued  in  direct  violation  of  a 
prohibitory  statute,  especially  when  such  stat- 
ute declares  them  void,  are  void  in  the  hands  of 
every  one  is  well  established  by  authority,and 
is  a  prindple  of  sound  common  sense.  In  such 
cases  there  can  be  no  innocent  purchaser.  A 
public  law  is  notice  to  all  the  world. 

Booty,  Oodard,  8  McLean,  102;  Hayden  v. 
Davi$,  8  McLean,  276;  Boot  v.  Wallace,  4  Mo- 
Lean,  8;  Barria  ▼.  BunneU,  68  U.  8. 12  How. 
79  (18:  901);  Armgtnmg  v.  ToUr,  24  U.  8.  11 
Wheat.  268  (6:468);  OineinnaH  Mut,  H,  Im,  Co. 
V.  Botentkal,  66  111.  86;  Lea^ttr.  Balmer,  8  N. 
Y.19. 

''A  contract  void  by  the  statute  cannot  be  en- 
forced directiy  or  collaterally.  It  confers  no 
right  and  creates  no  obligation  as  between  the 
parties  to  it" 

Dunphy  V.  Byan,  116  U.  B.  491  (29:708). 

To  like  effect:  Southern  Loan  Co,  ▼.  Morris, 
2  Pa.  176;  Davidson  v.  Lanier,  71  U.  8.  4 
Wall.  468  (18:879);  Bank  of  U.  8.  v.  Owens,  27 
U.  8. 2  Pet  535  (7:611);  Broton  v.  Tarkington,70 
U.  S.  8  Wall.  377(18:266);  Peck  v.  Burr,  10  N. 
T.  294;  Barton  ▼.  Port  Jackson  Plank  B.  Co.  17 
Barb.  897;  Utiea  Ins,  Oo,  ▼.  8eoU,  19  Johns.  1; 
Utiea  Tns,  Co,  ▼.  CaldweU,  8  Wend.  297:  Chitty, 
Oont.  972, 1008;  Daniel,  Keg.  Inst  §  197;  Wor- 
tken  V.  Badgett,  82  Ark.  496;  Eagle  v.  Beard,  88 
Ark.  497. 

In  each  and  every  of  these  cases  the  paper 
held  void  was  issued  for  value  and  upon  con- 
sideration. In  this  case  it  is  admitted  that  the 
bonds  and  deed  are  founded  on  no  consideration. 

It  seems  clear  from  the  authorities,  as  well  as 
on  principle,  that  no  one  can  be  estopped  from 
showing  a  contract  illegal. 

GoUins  V.  Blantem,  2  Wills.C.P.  247;  1 8mitii 
Lead.  Cas.  667,  and  cases  cited. 

The  issue  of  these  bonds  was  not  only  uUra 
vires,  they,  as  issued,  were  absolutely  prohib- 
ited by  the  statute. 

These  bonds  contracted  for  interest  at  8  per 
eent  per  annum. 

The  statute  declares  that  such  bonds  should 
bear  a  rate  "not  exceeding  7  per  cent  per  an- 
num." 

The  statute  contemplates  a  sale  and  nothing 
but  a  sale. 

These  bonds  were  ^ven  away. 

Acts  done,  obligations  issued,  ultra  vires  an 
void. 

Sfireunburyetc,  B,  Ch,y,  Ifcrthtoestem  B,  Co, 
6  H.  of  L.  lia 
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The  contract  is  likewise  ToId  when  the  statute- 
prohibits  it  by  implication.  Thus,  although  » 
corporation  may,  without  special  statute  au- 
thority, issue  bonds  to  pay  its  debts,  or  to  raise 
money  for  a  corporate  purpose,  a  statute  which, 
prescribes  certain  conditions  on  which  they 
may  bo  issued  prohibits  by  implication  theissu» 
of  bonds  which  do  not  comply  with  the  condi- 
tions, and  those  issued  without  such  compli^ 
ance  are  void. 

Pierce,  R.  R  612;  Commonwealth  ▼.  Smithy 
10  Allen,  448;  Bead  v.  Providence  Ins,  Co.  6  U. 
8. 2  Cranch,  127  (2:229);  Chambers  y.  Manehes^ 
ter  dsM,  B.Co,6Best.  & 8. 698; Boekto&ay. BOb^ 
horn  Bank,  18  Wis.  731;  Jamss  y.  dneinnati, 
H,  dhD.  B.  B,  C7<?.  2Di8ney,  261;  Kent  Coast  B. 
Co.  v.  London,  C.  AD.B.Co.lj.'R.Z  Ch.  App. 
666. 

The  exception  to  the  effective  operation  or 
the  doctrine  of  ultra  vires  is  based  entirely  oxk 
the  reception  of  a  consideration. 

8ee  Green's  Brioe,  Ultra  Yhres,  and  cases  in 
note,  729-749;  ffiteheock  v,  Galveston,  96  U.  8. 
862  (24:662);  Bota  Co.  v.  Wade,  97  U.  8.  IS 
(24:917);  National  Bank  y.  Bdtthmos,  98  U.  8. 
621  (26:188). 

Id  this  case  it  is  admitted  that  no  considera- 
tion for  these  bonds  was  received;  hence,  no  es> 
toppel  ten  arise. 

jSquity  will  interfere  between  wrong  doers 
where  a  public  interest  is  htvolved.  JSquity 
will  also  interfere  when  the  party  asking  relief 
was,  at  the  time  of  the  transaction,  so  much 
under  the  control  of  the  other  ptaty  as  not  to  be 
his  own  master,  or  to  have  any  discretion. 

Buguenin  v.  Basely,  2  W.&  T.  Lead.  CaB.Eq. 
666,  and  cases  cited  on  pages  160-168;  Story,  Eq. 
Jur,  %  800;  Smith  v.  Bromley,  Dougi  K.  B.  696; 
Osborne  v.  Williams,  18  Ves.  879;  Brmoning  y. 
Morris,  2  Cowp.  790;  Phalen  v.  Clark,  19  Conn. 
421;  Fbrdy.  Harrington,  16  N.  Y.  286;  Long  y. 
Long,  9  Md.  Ch.  848. 

Tlie  acts  of  a  corporation  are  controlled  by 
its  stockholders,  and  that  such  acts,  when  ille- 
ml  or  wrongful,  are  condemned  is  settied  in 
tills  court 

Sau>yerY,  Boaa,  84  U.8. 17  WaD.  628(21:786)w 

These  wrong  doers  in  paying  the  State  merely 
discharged  a  lust  debt  due  appellant  Thev- 
were  and  are  uie  wrongdoers  and  are  not  end* 
tied  to  subrogation. 

Quckenheimer  v.  Anjevine,  81 N.  Y.  894;  Wit- 
kinson  v.  Tial^t,  4  Dill.  208. 

The  right  of  subrogation  rests  on  principles 
of  pure  equity,  and  should  not  be  allowed  where 
it  appears  that  the  person  seeking  it  is  hidebted 
to  the  person  against  whom  he  is  proceeding  on 
any  account  in  an  amount  equal,  greater,  orleaa 
than  the  demand,  without  first  satisfying  the 
debt 

Coates^  Appeal,  7  Watts  &  8.  99;  Sheldou, 
Subrogation,  §112. 

Messrs,  U.  m.  Rose  and  John  M.  Boww 
era,  for  appellees: 

As  the  old  company  had  authority  expressly 
conferred  by  its  charter  to  borrow  money  for 
the  purpose  of  building  and  equipping  its  road . 
and  as  the  present  CJompany  has  succeeded  to 
its  charter,  no  reason  can  be  shown  why  the 
latter  should  not  have  authority  on  its  omn- 
ization  to  issue  bonds  for  a  debt  contracted  for 
building  and  equipping  the  road,  no  part  of 
which  had  ever  been  paid. 

laou.a. 
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If  not,  perhaps  a  itockholder  miffht  ba^e 
enjoined  the  issue  of  the  bonds  and  the  ezeca- 
tlon  of  the  mortgage  by  a  timely  application 
to  a  court  of  chancery;  but  after  the  act  was 
4one  and  the  appellant  had  recdved  the  benefit 
from  it  for  which  it  had  contracted,  neither  it 
nor  any  stockholder  could  avoid  its  responsibil- 
ity Inr  pleading  aUra  9ir€$, 

1  Jones,  Mort.  127;  Sedgwick,8Ut.  &  Oonst. 
Law,  90;  Tawuhip  qfPine  Grow  y.  TaleoU,  86 
TJ.  8. 19  WalL  678 ^:  284);  HauiUm  d  T.  R 
JL  Co,  ▼.  8Mrl^,  64  Tex.  125;  Orani  ▼.  Henry 
Oay  Coal  Cb.  80 Pa.  209;  Bandv.  Cfffman,  60 
Mo.  fM;ydtomaWat&r  dM.  Co.  ▼.  (Xarhin,  14 
CaL644;  DanlY.  Oale,  88  IU.186;  Union  W,  Go.y. 
Murvhi^t  FUUFluming  Co.  22  CaL  621;  South- 
sm  L.  Xn».  d  T.  Oo.y,  Lanier,  6  Fla.  110;  Tkird 
Ate.  Sank  ▼.  Dimoefc,  24  K.J.  £q.  26;  EvOand 
'Ste.,  B.R.  Co.Y.  Proctor,  29  Yt.  98;  Fartnere 
BanMY.R.R  Co.  17  Wis.  883;  OU  OreekB.B, 
<h.Y.  Ba.  Trane.  09. 88  Pa.  160;  City  of  Natehee 
▼.  iraZZ0fy,64Mi8B.  499;  AtUOorouohmu.Bank 
▼.  Bogere,  126 Mass.  889; iSto<0T.  Woram,^  Hill, 
38;  8team  JIToe.  Co.  ▼.  Weed,  17  Barb.  878;  Un- 
deneood  ▼.  l^ieuport  iMceum.  5  B.  Mon.  129; 
Parith  Y.Wheder,  22  N.  Y.  494;  ^ate  Board, 
€U.,  T.  OiUiette  Street  B.  Co.  47  Ind.  407;  Stur- 
ifee  ▼.  Knofp,  81  Yt  1;  Whitney  Arme  Co.  ▼. 
Barlow,  68  N.  Y.  62. 

"Where  a  corporation  is  incompetent  by  its 
charter  to  take  title  to  real  estate,  a  conveyance 
to  it  is  not  void,  but  only  voidable,  and  the 
€k>vereign  alone  can  object.  It  is  valid  until 
assafled  in  a  diiect  proceeding  instituted  for 
that  purpoee." 

Nat.  Bank  v.  MaUhewe,  98  U.  8.  628  (26  : 
190).  See  also  Oold  Mining  Co.  v.  Ifat.  Bank, 
1M  U.  8.  640  (24:  648);  B.  Go.  v.  MeCarOiy,  96 
U.  8.  267  (24  :  696);  Hotd  Co.  v.  Wade,  97  U. 
8.  18  (24  :  917);  Hitcheoek  v.  Gaheeton,  96  U. 
8.  851  (24  :  662);  B.  B.  Co.  v.  Hoteard,  74  U.  a 
7  Wall.  892  (19: 117). 

''The  executed  dealings  of  corporations  must 
be  allowed  to  stand  for  and  a^inst  both  parties 
when  the  plainest  rules  of  good  faith  require  it " 

nomae  y.B.B.Co.  101  U.  8.  86  (25  :  968). 
See  also  lb  parte  Chippendale,  4  De  G.  M.  &  G. 
19;  Be  Cork  d  G.B.  Co.  L.  R.  4  Ch.  App.  748; 
Troufe  Caee,  29  Beav.  868;  Boart^e  Oaee,  80 
fieav.  225. 

He  who  seeks  to  rescind  a  contract  of  sale 
must  first  ofTer  to  return  the  jiroperty  received, 
«nd  place  the  other  party  in  the  position  he 
iormerly  occupied,  so  far  as  practicable. 

Andrewe  v.  Beneler,  78  U.  8.  6  Wall.  257  (18 
:  789);  Ifdt.  BankY.  Matthetee,  eupra;  Ber^amin 
Y.  HMe,  81  Ark.  154. 

In  an)r  event  the  plaintiffs  are  entitled  to 
«ubrogation. 

The  payment  by  the  plaintiffs,  of  the  debt 
due  the  State,  relieved  the  defendant  of  a  bur- 
-den  which  could  only  be  got  rid  of  by  pay- 
ment. Under  these  circumstances  the  oefend- 
ant  would  be  compelled  to  repay  the  money 
advanced  by  the  trustees,  though  in  point  of 
fact  it  might  be  held  that  the  trust  deed  is  void. 

CroehyY.  Taylor,  15  Gray,  64;  VaU^e  Heire 
▼.  FUmin^e  Heire,  29  Mo.  152;  Champlin  v. 
WiUiame,  9  Pa.  841;  Da/ne  v.  BooeoOt,  58  Tex. 
1t05:  Johneon  v.  Boberteon,  84  Md.  165;  Payne 
V.  Bathateay,  8  Yt.  212;  MuirY.  Berkehire,  52 
Jnd.  149;  WM  v.  WiOiame,  Walker  (Mich.)  544; 
JBawardY.  Norths  6  Tex.  291;  SdUek  v.  Phdpe, 
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11  Wis.  880;  TomHne  v.  Bprowt,  56  CaL  81;  Me- 
ZauffhUn  V.  Darnel,  8  Dana,  188. 

Mr.  JvMtiee  Harlan  delivered  the  opinion 
of  the  court: 

The  appellant,  the  Memphis  and  Little  Bock 
Railroad  Company  (as  reorganized),  an  Arkui- 
sas  corporation,  conveyed,  by  deed  of  May  2, 
1877,  toPierson,  Matthews,  and  Dow,  trustees, 
its  road  and  connections,  and  all  its  property, 
rights  and  privfleges,  including  its  franchise  to 
be  a  corporation,  to  secure  the  payment  of  its 
bonds  of  the  same  date,  aggregating  $2,600,000, 
and  payable  in  thirty  years,  subject  to  a  mort- 
gage for  $250,000,  executed  May  1, 1877.  The 
deed  provided  for  the  employment,  at  the  ex- 
pense of  the  trust  estate,  of  such  attorneys  and 
agents  as  were  reasonably  necessary  for  the 
execution  of  the  trust,  and  also  for  the  payment 
of  charges,  costs,  expenses  and  compensation, 
incurred  by  the  trustees  from  time  to  time  "in 
and  about  or  for  the  execution  of  the  trust" 

Cn  the  fourth  day  of  March,  1882,  the  Su- 
preme Court  of  Arkansas,  in  a  suit  to  which  that 
Corporation  was  a  party,  rendered  a  decree 
adjudging  that  the  State  had  a  lien  upon  its 
road  and  rolling  stock  to  secure  the  payment  of 
$202,188.82  with  interest  from  December  22, 
1879,  until  paid,  at  the  rate  of  8  per  cent  per 
annum;  that  being  the  aggregate  principal  and 
interest  th^i  due  on  a  loan  of  $100,000  made 
January  10, 1861.by  the  State  to  the  (old)  Mem- 
phis and  Little  Bock  Railroad  Company,  and 
secured  by  a  mortgage  upon  its  rolling  stock 
and  upon  the  same  load  now  operateoTby  the 
appellant. 

On  the  25th  of  March,  1882,  five  dm  before 
the  day  fixed  for  the  sale  directed  to  oe  made 
in  satisfaction  of  that  decree,  the  appellees, 
(Moran  having  succeeded  Pierson^  as  trustees 
in  the  deed  of  nay  2, 1877,  paid  into  the  treas- 
ury of  Arkansas  the  sum  of  $239,672.71  in  full 
discharge  of  the  State's  claim. 

The  appellees  seek  by  this  suit  to  be  subro- 

Skted  to  the  rights  of  the  State,  and  to  cnarge 
e  mortgaged  property  and  interests  wtth  the 
amount  so  paid  by  them,  with  interest  thereon, 
and  also  with  sucn  sums  as  may  be  ascertained 
to  be  due  by  reason  of  liabilities  incurred,  and 
costs,  time,  and  labor  expended  by  them  in 
and  about  the  trust. 

The  0)mpany  resists  each  of  the  claims  as- 
serted by  the  appellees.  Its  answer  proceeds 
mainly  upon  the  ground  that  the  bonds  secured 
by  the  deed  of  May  2,  1877,  were  and  are  void 
under  the  Constitution  and  laws  of  Arkansas, 
having  been  issued,  it  is  alleged,  to  the  stock- 
holders of  the  appellant  without  consideration 
in  money,  labor,  or  property  actually  received, 
of  which  fact  the  plaintiffs  and  every  original 
taker  of  the  bonds  were  advised,  and  as  to 
which  subsequent  takers,  if  such  there  were, 
were  put  upon  inquirv  by  the  recitals  in  the 
mortgage  securing  their  payment  Conse- 
quently, it  is  contended,  the  appellees  were  un- 
der no  duty  and  had  no  legal  right  as  trustees, 
or  in  any  other  capacity,  to  intervene  and  sat- 
isfy the  decree  m  favor  of  the  State,  or  to  incur 
liability  or  costs  in  reference  to  the  defendant's 
property.  The  Company  also  filed  a  cross-bill, 
setting  forth  the  same  grounds,  and  praying 
that  upon  final  hearing  the  deed  of  May  2,  1877, 
and  the  bonds  thereby  secured,  be  declared  void. 
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The  court  sustained  exceptions  to  the  answer 
and  a  demurrer  to  the  cross-hill,  dismissing  the 
latter  for  Vant  of  equity,  and  rendering  a 
decree  in  accordance  with  the  prayer  of  the 
bill.    By  the  decree,  the  appellees  were  subro- 

fated  to  all  of  the  rights  of  the  State  under  the 
ecree  of  March  4, 1882;  and  for  the  amount  so 
paid  by  them,  with  interest  thereon  from 
March  26,  1882,  at  the  rate  of  8  per  cent  ^r 
annum,  aggregating  (261,456.27,  together  with 
interest  on  the  latter  sum  at  the  same  rate, 
from  the  date  of  the  decree  herein,  they  wer^ 
adjudged  to  have  a  lien  upon  the  property, 
rights  and  interests  embraced  by  the  deed  of 
ifsLj  2,  1877,  subject— the  appellees  having 
consented  thereto— to  the  lien  created  by  that 
deed  as  weU  as  by  a  deed  executed  May  1, 1877. 
A  decree  was  also  entered  against  the  Company 
for  $29,580.87,  the  amount  found  due  to  the 
plaintiffs  for  services  rendered  in  and  about 
the  trust,  and  for  counsel  fees  and  costs  in  this 
suit  To  this  provision  of  the  decree  the  ap- 
pellant also  objects,  upon  grounds  to  which 
reference  will  be  hereafter  made. 

The  piiucipal  question  relates  to  the  validity 
of  the  §2,600,000  issue  of  bonds  secured  by  the 
deed  of  May  2,  1877. 

The  principal  facts,  chionologically  stated, 
which  bear  upon  this  and  other  ouestions  in 
the  case  are  as  follows:  the  Memphis  and  Lit- 
tle Rock  Railroad  Company  was  Incorporated 
in  1858  under  the  laws  of  Arkansas,  with  au- 
thority to  increase  its  capital  to  a  sum  sufficient 
to  complete  and  operate  a  railroad  between 
Memphis  and  Little  Bock,  by  opening  books 
for  new  stock,  or  by  selling  new  stock,  or  by 
bono  wing  money  secured  by  mortgage  of  its 
charter  and  stock.  Its  stockholders,  at  a  meet- 
ing held  February  20,  I860,  adopted  a  reaolu- 
1 2901  ^^°  authorizing  the  board  of  directors,  for  the 
"^  ^  purpose  of  building  and  equipping  the  road,  to 
increase  the  capital  stock  oi  the  company  to 
$1,800,000,  by  issuing  coupon  bonds  of  $1,000 
each,  bearing  8  per  cent  mterest,  convertible 
at  any  Ume  within  ten  years  thereafter  into 
shares  of  stock;  such  bonds  to  be  secured  by 
mortgage  upon  the  company's  road,  charter, 
works  and  real  estate,  or  either  of  them.  The 
action  of  the  stockholders  having  been  ratified 
by  the  directors,  the  company  by  deed  of  trust 
executed  May  1,  1860,  conveyed  to  Tate  and 
others  its  franchises,  property,  privileges,  road, 
road-bed,  right  of  way,  rolling  stock  and 
works,  in  trust  to  secure  its  bonds,  aggregat- 
ing $1,800,000,  payable  thirty  years  afterdate, 
with  interest  at  the  rate  of  8  per  cent  per  annum. 
On  the  10th  of  January,  1861,  it  placed  a  mort- 
gage upon  its  road  and  rolling  stock  to  secure 
the  before  mentioned  state  loan  of  $100,000, 
with  interest  from  that  date  until  paid  at 
the  rate  of  8  per  cent.  By  deed  of  March  1, 
1871,  it  conveyed  its  franchises,  property  and 
net  income,  to  Henry  F.  Vail,  in  trust  to  se- 
cure other  bonds,  amounting  to  $1,000,000, 
payable  thirty  years  thereafter,  with  interest  at 
the  rate  of  8  per  cent  per  annunL  The  com- 
pany having  made  default  in  the  payment  of 
mterest  on  the  latter  bonds,  Yail,  the  trustee, 
on  the  17th  day  of  March,  1872,  sold  and  con- 
veyed these  properties,  rights,  privileges  and 
franchises,  for  $15,000  in  cash,  subject  to  all 
prior  and  superior  liens,  to  one  Stillman  Witt, 
who  purduuBed  in  behalf  of  the  holders  of 
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bonds  secured  by  the  deed  of  March  1, 1871. 
Subsequently,  March  29,  1878,  Witt  executed 
a  deed  declaring  the  respective  interests  of  th& 
parties  whom  he  represented,  and  conveying  to 
each  his  proportionate  share  of  the  property 
and  interest  so  purchased.  On  the  17th  of 
November,  1878,  the  grantees  in  the  latter  deed 
conveyed  the  same  propertv,  rights  and  fran- 
chises to  the  Memphis  and  Little  Rock  Raiboay 
Company — a  corporation  then  recently  organ- 
ized under  the  laws  of  Arkansas,  by  the  partica 
to  whom  Witt  conveyed,  subject,  however,  to  tha- 
condition  that  that  company  should  execute  it» 
bonds  for  $2,600,000.  secured  by  first  mort- 
gage to  the  New  York  Guaranty  and  Indem- 
nitv  Company — ^that  amount,  according  to  the- 
estunate  of  the  parties, being  less  than  the  princi- 
I)al  and  interest  due  on  the  $1 ,800,000  mortgage- 
of  May  1, 1860,  and  other  indebtedness  thereto- 
fore incurred  in  the  construction  and  equip- 
ment of  the  road.  In  conformity  with  tliat 
condition  the  nAltoay  company  executed,  De- 
cember 1, 1878,  a  mortgage  securing  its  bond» 
for  $2,600,000.  That  mortgage  provided, 
among  other  things,  that  "In  case  of  anv  sale, 
judicial  or  otherwise,  of  the  premises  embraced 
m  this  mortgage,  and  the  holders  of  a  majority 
in  interest  of  the  then  outstanding  bonds  se- 
cured by  this  mortgage  shall,  in  writing,  re- 
quest the  said  trustee,  or  its  successor  or  suc- 
cessors, or  his  or  their  survivor  or  survivors,  so 
to  do  it.  they  or  he  is  authorized  to  purchase 
the  premises  embraced  herein  for  the  use  and 
benc&t  of  the  holders  of  the  then  outstanding* 
bonds  and  coupons  secured  by  this  mortgage. 
And  that,  having  so  purchased  said  premises^ 
the  right  and  title  tnereto  shall  vest  in  said  trustee 
or  trustees,  and  no  bondholder  shall  have  anr 
claim  to  the  premises  or  to  the  proceeds  thereof* 
except  for  his  pro  rata  share  of  the  proceeds  of 
said  premises  as  represented  in  a  new  company 
or  corporation  to  oe  formed  by  a  majority  in 
interest  of  said  bondholders  for  the  use  and 
benefit  of  the  holders  of  the  bonds  secured 
hereby.  And  whenever  the  holders  of  a  ma- 
jority of  said  bonds  shall  haveoiganized  a  new 
company  or  corporation  for  the  use  and  benefit 
of  all  the  holders  of  the  bonds  secured  by  thi» 
mortgage  the  said  trustee,  or  its  successor  or 
successors,  or  his  or  their  survivor  or  survivors^ 
shall  reconvey  the  premises  so  porchaaed  by  it» 
him,  or  them  to  said  new  company  or  corpora- 
tion." 

The  New  York  Guaranty  and  Indemnity 
Company  was  succeeded  in  the  trust  by  Pier- 
son,  J>ow  and  Matthews.  The  railiMi^  com- 
pany having  made  default  in  meeting  the  in- 
terest on  its  bonds,  and  the  prindpfU,  under 
the  terms  of  the  deed  of  trust,  becoming  there* 
by  due,  the  trustees  instituted  a  suit  for  fore- 
closure. Pending  that  suit,  Tate  and  others^ 
trustees  hi  the  mortoige  of  May  1, 1860,  were 
made  coplaintiifii.  Hie  bill  was  amended  and 
the  prayer  for  relief  so  enlarged  as  to  include 
a  foreclosure  of  the  latter  mortgage.  Botb 
mortgages  were  foreclosed  by  final  decree  of 
November  1, 1876,  the  amount  found  to  be  due 
on  that  of  Mayl,  1860,  being  $1,068,848.80,  with 
interest  at  the  rate  of  6  per  cent  per  annum, 
and  the  amount  due  on  that  of  iSeoember  1, 
1878,  being  $8,016,000.  The  decree  provided » 
amonff  other  things,  '*  That  if  said  trusteee 
shall  oe  so  reque&n,  and  shall  bid  for  aaid 
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ptcfpaif,  ibfij  shall  pay  into  court  a  suffldent 
mim  to  pay  theooets  of  nkandthismityindud- 
iiig  counsel  fees,  allowances  to  trustees,  to  the 
oonuniflsioner  for  sale,  and  master  of  this  court. 
And  for  the  residue,  their  bid  to  the  amount 
due  and  ordered  to  be  paid  b^  this  decree  shall 
be  accepted  by  said  commissioner,  and  he  shall 
forthwith  execute  a  deed  conveying  the  pur- 
chased property  to  said  trustees  for  and  upon 
the  trusts  expressed  in  said  second  iportgage; 
that  is  to  say,  upon  trust  that  they  will  convey 
the  same  to  such  new  company  or  corporation 
as  may  be  organized  b^  the  holders  of  a  ma- 
jority in  interest  of  said  bonds  upon  demand 
thereof." 

At  the  Bsle  under  that  decree,  Pierson,  Dow 
and  Matthews,  as  trustees  in  the  deed  of  De- 
cember 1,  1878,  purchased  the  property  for  the 
holders  of  bonds  secured  by  that  instrument, 
and  a  deed  was  made  to  them,  on  April  28, 

1877,  in  trust  for  such  holders,  "and  upon  the 
further  trust  that  they  will  Aonyey  the  same 
and  all  thereof  to  such  compbuy  or  corporation 
as  may  be  formed  by  the  holders  of  a  majority 
of  such  bonds  at  such  time  and  iipon  such 
terms  and  conditions  as  a  majority  of  the  hold- 
ers of  such  bonds  may  require.*' 

On  the  day  last  mentioned  the  majority,  in 
▼alue,  of  such  bondholders  entered  into  articles 
of  assodation  reorganizing  the  Memphis  and 
little  Bock  Railroad  Company  and  fixing  its 
capital  stock  at  $1,800,000.  The  parties  en- 
gaged in  the  reoiganization  bdnff  nolders  of 
tilie  bonds  secured  hy  the  deed  of  December  1, 

1878,  and  beneficiaries  under  the  deed  of  April 
28, 1877.  took  the  entire  stock  to  themselves 
without  payine  therefor  in  money.  The  ar- 
ticles, after  declaring  that  each  and  every  share 
of  the  above  named  stock  was  fully  paid  stock, 
^ond  acknowledging,  on  behalf  of  the  Company, 
that  $100  had  been  ijaid  upon  each  share  by  the 
holder  thereof,  provided: 

"  That  we  hereby  require  the  said  trustees, 
William  8.  Pierson,  Watson  Matthews,  and  R. 
K.  Dow,  to  convey  all  and  singular  the  prop- 
erty, charter,  franchises,  rights,  privileges,  and 
immunities,  so  conveyed  to  them  by  sudi  com- 
missioner, to  the  Memphis  and  Little  Rock 
Baihoad  Company,  as  reorganized,  upon  the 
fdlowiug  terms  and  conditions,  to  wit: 

'*!.  That  said  Railroad  Company,  as  reorgan- 
ised, shall  issue  its  two  hundred  and  fifty  bonds, 
payable  to  bearer  at  the  office  of  the  Central 
TniBt  Company  of  New  York,  in  the  City  of 
New  York,  eadi  f6r  one  thousand  dollars,  ma- 
taring  in  five  equal  installments,  on  the  first 
days  of  May,  hi  the  years  1879,  1880,  1881, 
1882  and  1883,  bearing  interest  from  date  at  the 
into  of  10  per  centum  per  annum,  payable  semi- 
annuaUy  at  the  same  place,  with  coupons  for  said 
interest  annexed;  and  shall  secure  Uie  payment 
of  the  prindpal  and  interest  thereof  by  a  mort* 
gage  of  all  and  shi^ular  the  said  property, 
charter,  franchises,  rights,  privil^ffes  and  im- 
munities, of  which  mortgage  sud  Pierson, 
Matthewa  and  Dow  shall  be  trustees,  and  shall 
deliver  the  same  to  the  said  Pierson,  Matthews 
and  Dow,  to  be  by  them  sold,  and  the  proceeds 
applied  to  the  payment  of  the  liens  upon  the 
said  property  resored  by  the  decree  of  the  said 
court  directmg  the  sale  thereof,  and  tothe  pay- 
ment of  moneys  boROwed  by  them  to  make  the 
cash  payment  required  by  said  decree. 
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"3.  That  said  Memphis  and  LitAe  Rock  RaiU 
road  Company,  as  reorganized,  shall  execute^ 
and  deliver,  to  said  Pierson,  Matthews  and  Dow, 
its  ttvo  thousand  five  hundred  and  seventy-five- 
other  bonds,  each  for  the  sum  of  one  thousand 
dollars;  and  its  one  bimdred  other  bonds,  each 
for  two  hundred  and  fifty  dollars,  payable  at. 
the  same  place  thirty  years  after  date,  bearing 
interest  from  the  first  day  of  July,  11378,  and. 
until  the  first  day  of  July,  1882,  at  the  rate  of 
4  per  centum  per  annum,  and  after  the  lost 
named  date  at  8  per  centum  per  annum,  pay- 
able at  the  same  place,  with  coupons  for  such 
interest  attached;  and  shall  make  provision  for 
a  sinking  fund  for  redemption  of  such  bonds, 
and  shall  secure  payment  of  said  bonds,  inter- 
est and  sinldng  fund,  by  a  mortgage  of  all  said 
property,  charter,  franchises,  rights,  privileges 
ana  immunities,  of  which  mortage  said  Pier- 
son, Matthews,  and  Dow  shall  be  trustees;  such  [294J 
last  named  bonds  to  be  by  said  Pierson,  Mat- 
thews, and  Dow,  equaUy  dutrHnited  among  ihs 
holdan  cf  iht  hands  secured  by  the  martgoffe  af 
tha  MemphU  and  lAttle  Boek  JSaHioay  Oampany^ 
qfdateBeeember  1, 1878." 

These  terms  were  formally  accepted  by  the 
stockholders,  and  on  April  8J,  1877,  the  trus- 
tees convejTod  to  the  reorganized  Company  the 
property,  rights  and  interesto so  purchased,  sub- 
ject to  the  terms,  conditions  and  trusts  pre- 
scribed in  ito  said  articles  of  association. 

Pursuant  to  the  conditions  unon  which  it  re* 
odved  title,  the  appellant,  on  May  1, 1877,  is- 
sued ite  bonds,  amounting  to  $250,000,  and,  to 
secure  thdr  payment,  convey^  the  same  prop- 
erty, rights  ana  interests  to  Pierson,  Dow  and 
Matthews  as  trustees.  The  procrads  of  these* 
hoDdB  were  applied  in  payment  of  the  expenses- 
of  foreclosure  and  reorganization.  In  further 
compliance  with  these  terms,  the  appellant  is- 
sued its  bonds  for  92,600,000  for  distribution 
among  the  holders  of  bonds  secured  by  the 
mort^ige  of  December  1,  1878,  and,  to  secure- 
thdr  payment,  executed  the  before  mentioned 
mortm;e  ordeed  of  trust  of  May  2, 1877.  The 
redt&  in  the  deed  disclose  all  the  for^oing- 
circumstances  connected  with  the  or^^mization 
of  the  appdlant  Corporation,  and  with  its  ac- 
quisition of  these  properties. 

From  these  facts  it  appears  that  at  the  date  [297 1 
of  the  mortgage  of  May  2, 1877,  appellant'^ 
entire  assets  consisted  of  the  propei^,  righta 
and  privileges  purchased  by  Pierson,  Dow,  and 
Mattnews,  trustees,  at  the  sale  under  the  decree 
foredosing  the  mortgage  of  December  1, 1873, 
and  by  them  conveyed  to  it,  on  the  express  con- 
dition that  the  benddal  owners  should  receive- 
therefor,  besides  $1,800,000  in  stock,  its  morf- 
ffage  bonds  for  $2,000,000.  That  amount,  in 
tbe  stock  and  bonos  of  the  appellant,  was  the 
valuation  placed  by  audi  owners  upon  their 
interesto,  after  taking  into  account,  as  well  the 
amount  previously  expended  in  the  construc- 
tion and  maintenance  of  the  road«  as  the  prob- 
able value  in  the  future  of  the  stock  and  bbnds- 
to  be  given  for  a  surrender  of  those  interests. 
The  transaction  was,  in  its  essence,  a  purchase 
of  said  property,  righto  and  privileges  by  the 
appellant  at  an  agreisd  price,  to  be  paid  in  ito 
stock  and  bonds.  A  part  of  the  price  was  paid 
when  the  $1,800,000  of  stock  was  issued.  But 
appdlant  disputes  ito  liability  upon  the  bond» 
given  for  the  bahmce,  upon  the  theory  that 
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thcT  were  prohibited  from  iasaing  them  Ij  the 
eienth  secnon  of  the  twelfth  article  of  the  Con- 
stitution of  Arkansas,  adopted  in  1874.  That 
section  provides  that  "No  priyate  corporation 
shall  issiie  stock  or  bonds,  except  for  money  or 
property  actually  received,  or  labor  done;  and 
all  fictitious  increase  of  stock  or  indebtedness 
shall  be  void."  In  support  of  this  view  our  at- 
[298]  tcntion  is  called  to  the  fact,  admitted  by  the 
demurrer,  that  the  full  value  of  the  property, 
rii^bts  ana  privileges  conveyed  toappdlant  did 
not  exceed  $1,800,000,  the  amount  at  which  the 
cnpital  stock  was  fixed;  and,  consequently,  it 
is  argued,  the  $2,800,000  of  bonds  were  issued 
without  any  couidderation  received  in  money, 
property,  or  labor,  and  represented  only  a  ficti- 
tious indebtedness.  In  other  words,  appellant's 
vendors  were  fully  compensated  for  their  inter- 
ests by  taking  to  themselves  its  entire  stock. 

We  do  not  concur  in  this  view  of  the  case. 
It  does  not.  we  think,  rest  upon  a  sound  inter- 
pretation or  the  State  Constitution.  The  prohi- 
bition against  the  issuing  of  stock  or  bonds, 
except  for  money  or  proffbtf  actually  received 
or  labor  done,  and  against  the  fictitious  increase 
of  stock  or  indebtedness,  was  pretended  to  pro- 
tect stockholders  against  spoliation,  and  to 
guard  the  public  against  securities  that  were 
absolutely  worthless.  One  of  the  mischiefs 
sought  to  be  remedied  is  the  flooding  of  the 
mancet  with  stock  and  bonds  that  do  not  repre* 
sent  anything  whatever  of  substantial  value. 
In  reference  to  a  provision  in  the  Constitution 
of  lUinois,  adopted  in  1870,  containing  a  pro- 
hibition, as  to  railroad  corporations,  similar  to 
that  imposed  by  the  Arkansas  Constitution 
upon  all  private  corporations,  the  Supreme 
Court  of  the  former  State,  in  PiBoria  AS.ILE. 
Co.v.  Thompson,  108  111.  201,  said:  "The  latter 
(>art  of  the  clause  of  the  Constitution  in  ques- 
tion, which  declares  that  'iJl  stocks,  dividends, 
and  other  fictitious  increase  of  the  capital  stock 
or  indebtedness  of  such  corporation  shaU  be 
void,'  we  think,  clearly  points  out  the  chief  ob- 
ject which  the  constitutional  convention  sought 
to  accomplish  in  adopting  it;  and  to  this  we 
must  look,  in  a  large  degree,  for  a  solution  of  ths 
language  which  precedes  it  The  object  was, 
doubtless,  to  prevent  reckless  and  unscrupulous 
epeculators,  under  the  guise  or  pretense  of 
building  a  railroad  or  of  accomplishing  some 
other  legitimate  corporate  purpose,  from  fraud- 
ulently issuing  ana  putting  upon  the  market 
bonds  or  stocks  that  do  not  and  are  not  intended 
to  represent  money  or  property  of  any  kind, 
cit^.cr  in  possession  or  expectancy,  the  stock  or 
iHinds  in  such  case  being  entirely  fictitious. 
[299]  «  *  «  Under  this  pro  vision  of  the  (institution, 
railroad  companies  have  no  right  to  lend,  give 
away,  or  sell  on  credit,  their  bonds  or  stock,  nor 
have  they  the  right  to  dispose  of  either  except 
for  a  present  con5ld&- \tion  and  for  a  corporate 
purpose." 

Recurring  to  the  language  employed  in  the 
Arkansas  Constitution,  we  are  of  opinion  that 
it  does  not  necessarilv  indicate  a  purpose  to 
make  the  validity  of  everv  issue  of  stock  or 
bonds  by  a  private  corpoTBtaon  depend  upon  the 
inquirv  whether  the  money,  property  or  labor 
•actually  received  therefor  was  of  equal  value 
in  the  market  with  the  stock  or  bonds  so  issued. 
It  is  not  clear  from  the  words  used  that  the 
framers  of  that  instrument  intended  to  xestrict 


private  oorpontions— at  least  when  actinff  with 
the  approval  of  their  atockholden— 4n  &e  ex- 
change of  thehr  stock  or  bo^ids  for  money,  prop- 
erty or  labor,  upon  sucL  tAtms  as  they  deem 
proper;  provided,  always,  the  transaction  is  a 
real  one  based  upon  a  present  consideration, 
and  having  reference  to  legitimate  corporate 

Eurpoaes,  and  la  not  a  mere  device  to  evade  the 
iw  and  accomplish  that  which  is  forbiddoi. 
We  cannot  suppose  that  the  scheme  whereby 
the  appellant  acquired  the  property,  rights  and 
privileges  in  question,  for  a  given  amount  of  its 
stock  and  bonds,  falls  within  the  prohibition  of 
the  State  Constitution.  The  beneficial  owners 
of  such  interests  had  the  right  to  fix  the  terms 
upon  which  th^  would  surrender  thoee  inter- 
ests to  the  corporation  of  which  they  were  to  he 
the  sole  stockholders.  And,  that  subsequent 
holders  of  stock  might  not  be  misled,  each  cer- 
tificate of  stock  states  upon  its  face  that  "  the 
holder  takes  this  stock  subject  to  $2,850,000  of 
mortgage  bonds  of  the  Company,  which  are 
secured  tnr  two  mortgages  duly  recorded. "  All 
that  was  done  was  to  reoxganlKe  the  Littie  Rock 
and  Memphis  Railroad  Company  upon  the 
same  basis,  substantially,  as  to  capitel  stock 
and  bonded  indebtedness,  as  existed  in  lesnect 
to  these  properties,  rights  and  privileges,  bcsore 
the  adoption  of  the  State  Constitution,  ana 
while  tney  were  held  and  oontroUed  hw  the 
companies  which  preceded  the  appellant  in  the 
ownership.  There  was,  consequently,  no  fic- 
titious increase  bv  appellant  of  its  stock  or  in* 
debtedness.  Under  these  circumstances  it  can- 
not be  f  aiily  said  that  the  bonds  secured  by  the 
mortgage  were  Issued  without  any  considera- 
tion whatever  actually  received  in  property.         [300] 

Equally  untenable  is  the  position  that  the 
bonds  were  void  beoause  made  to  bear  interest 
atarate  in  excess  of  that  spedfiod  in  the  Act  of 
JanuaiT  22,  1865,  now  section  6488  of  the  Re- 
vised Statutes  of  Arkansas.  Mansfield  (Ark.) 
Digest  The  7th  section  of  that  Act  provides 
that  *'  Whenever  any  railroad  company  hereto- 
fore or  hereafter  incorporated  in  this  State  shall, 
in  the  opinion  of  the  directon  thereof,  require 
an  increased  amount  of  the  capital  stock,  they 
shall,  if  authorized  by  the  holders  of  a  majoii^ 
of  the  stock,  be,  and  they  ara  hereby,  author- 
ized to  increase  their  capital  stock  to  any  amount 
not  exceeding  the  estimated  ooet  of  their  road, 
and  shall  have  power  to  borrow  money  on  the 
credit  of  the  corporation,  not  exceeding  its  au- 
thorized capital  stock,  at  a  rate  of  interest  not  ex* 
ceeding?  per  centper  annum,andinay  execute  its 
bonds  therefor  in  sums  of  five  hundred  doUara 
or  one  thousand  dollars;  and  to  secure  payment 
thereof  may  pledge  the  propertv,  both  real  and 
personal,  ana  the  Income  oi  said  company,  and 
to  secure  the  payment  thereof  may  execute  a 
deed  of  morteage  or  other  instrument  of  writ- 
ing; and  su(£  companv  are  hereby  authorized 
to  sell,  negotiate,  pledge  or  mortgage  such 
bonds  for  the  benefit  of  snch  company,  and  on 
such  terms  and  at  sudi  places,  eitner  within  or 
without  this  State,  and  at  such  rates  and  at 
such  prices  atf  in  the  opinion  of  such  directon 
will  best  advance  the  interasts  of  such  company: 
and  if  said  bonda  are  thus  sold  bona  fds  at  a 
discount,  such  sale  shall  be  vaUd  in  every  re- 
spect, and  such  seeuritiee  ae  binding  for  the  re> 
spective  amounts  thereof,  ae  if  sold  at  their  par 
value." 

IflO  U.S. 


i8tfi. 


Ubuvd  Btatss  v.  Pabxbb. 


80-97 


ItisBoffldenttoflay  thai  this  statute  haa  noap- 
plication  to  the  preBent  case;  for,  there  was  here 
no  increaae  of  the  ezlfrting  capital  stock  of  a 
corporation:  nor  were  the  bonds  secured  by  the 
mortgage  of  Majr  2, 1877,  executed  for  money 
borrowed,  but  for  property,  rights  and  privi- 
legee  conveyed  to  appellant  at  an  agreed  price, 
to  be  paid  in  its  stock  and  bonds. 

It  results,  from  what  has  been  said,  that  the 
validity  of  the  bonds  cannot  be  disputed  upon 
any  of  the  grounds  stated.  Neither  the  Con- 
etitulioD  nor  the  Statutes  of  Arkansas  interpose 
raoi  1  ^°^  obstacle  to  the  full  performance  by  the  ap- 
^  -i  pellant  of  the  terms  and  conditions  upon  which 
only  it  acquired  the  ownership  of  the  interests 
in  question. 

The  appellant,  in  the  mortgage  to  the  appel- 
lees, covenanted  that  the  interests  conveyed 
were  free  from  incumbrances  and  that  it  would 
warrant  and  defend  the  title  against  all  lawful 
claims  whatsoever.  Its  duty  therefore  was  to 
protect  those  interests  affaiust  prior  liens. 
Appellant  having  neglected  to  perform  that 
dutV,  the  appellees,  as  junior  incumbranoen, 
had  the  riffht  to  protect  the  mortgaged  estate 
against  a  forced  sale.  Up<m  payment  of  the 
amount  due  the  State,  they  became  entitled  to 
the  benefit  of  her  lien  upon  the  property.  Al- 
though the  appelleesdid  not  purchase  the  State's 
claim  or  become,  technically,  the  assignee 
thereof,  her  lien  will  be  regarded  in  equity,  as 
subsisting,  so  far  as  is  necessary  for  their  pro- 
tection. 

In  behalf  of  the  appellant  it  is  contended  that 
the  decree  below  went  bevond  what  was  re- 
quired for  the  indemnification  of  the  appellees. 
The  debt  due  the  State,  by  the  terms  of  her 
contract  with  the  old  company,  bore  interest  at 
the  rate  of  eight  per  cent  per  annum  until  paid. 
The  entire  daim,with  interest  at  that  rate,  was 
paid  by  the  appellees.  But  the  decree  below 
gave  a  lien,  as  against  the  appellant,  for  Uie 
amount  so  paid  with  interest  Jram  the  date  of 
suc/i  papment,  at  the  aame  rate  as  toae  etipulated 
in  the  earUraet  between  the  State  and  her  debtor. 

The  Constitution  of  Arkansas  provides  that 
*'A11  contracts  for  a  greater  rate  of  interest  than 
10  per  centum  per  annum  shall  be  void  as  to 
principal  and  interest,  and  the  General  Assem- 
bly shall  prohibit  the  same  by  kiw;  but  where 
DO  rate  of  interest  is  agreed  upon  the  rate  shall 
be  6  per  centum  per  annum.^'  Art.  19,  g  18. 
And  by  statute  it  is  provided  that  **  Judgments 
or  decrees  upon  contracts  bearing  more  than  6 
per  cent  interest  shall  bear  the  same  interest  as 
may  be  specified  in  such  contracts,  and  the  rate 
of  interest  shall  be  en;>ressed  in  all  such  judg- 
menu  and  decrees;  and  all  other  judgments  and 
decrees  shall  bear  interest  at  the  rate  of  6  per 
cent  per  annum  untU  satisfaction  is  made  as 
aforesaid." 

The  right  of  subrogation  is  not  founded  on 
130X  J  contract.  It  is  a  creature  of  equity;  is  enforced 
solely  for  the  purpose  of  accomplishing  the 
ends  of  substantial  justice;  and  is  independent 
of  any  contractual  rdations  between  the  parties. 
All  that  the  appellees  can,  hi  good  conscience, 
demand  is  reimbureement  for  their  outlay  in 
protecting  the  mortgaged  property  against  the 
prior  tten  of  the  State.  When  relief  to  that  ex- 
tent is  aoocnded,  they  will  have  no  lust  ground 
to  complain,  espedaUy  as  the  debt  held  by  the 
State  wa«  not  the  perscmal  debt  of  the  appel- 


lant There  was  no  agreement  between  them 
and  the  appellantin  respect  to  interest  upon  any 
sum  th^  might  be  compelled  k)  pay  m  orde: 
to  relieve  the  property  from  prior  incum- 
brances. If,  therefore,  they  are  adjud^  to 
have  a  lien  upon  the  mortga^^  property  for  the 
whole  amount  actually  pam  to  the  State,  with 
interest  thereon  from  the  date  of  such  pay- 
ment, at  the  rate  established  by  law  in  the  ab- 
sence of  an  asreement  as  to  rate,  they  will  be 
fully  indemnified.  It  la  not  for  the  court  or 
for  parties  to  say  that  the  rate  c^  interest  fixed 
by  law  in  the  absence  of  an  ambment  is  not 
adequate  compensation  for  delay  in  the  pay- 
ment of  mon^.  It  results  that  the  decree,  so 
far  as  it  allows  to  appellees  interest  in  excess  of 
6  per  cent  per  annum,  on  the  a^Kregate  amount 
or  principal  and  interest  paid  oy  them  to  the 
State,  is  erroneous. 

One  other  question  remains  to  be  determined. 
The  appellant  insists  that  the  court  below  erred 
in  giving  judgment  against  it  for  $29,680.87, 
the  amount  found  tobe  due  the  appellees  for  serv- 
ices and  counsel  fees  herein  and  for  costs  paid  out 
by  the  appellees  in  this  suit.  We  are  of  opin- 
ion that  Ui6  decree  in  this  respect  was  right 
This  allowan'^,  as  to  its  amount,  is  fullv  sus- 
tained by  toe  evidence  ^  the  cause.  Ana  it  is 
authorized  by  that  clause  and  condition  in  the 
mortgage  of  May  2,  1877,  which  provides  that 
the  appellant  *'  will  from  time  to  time,  ns  in- 
curred, pay  all  charges,  costs  and  expenses"  of 
the  appellees,  or  either  of  them,  "  in  and  about 
the  execution  of  the  trust,"  and  "  will  indem- 
nify and  hold  harmless"  the  appellees  "  against 
all  costs,  charges,  damages  and  expenses  which 
they  or  either  of  them  may  sustain  or  be  put  to 
in  consequence  of  acoeptiDg  this  trust,  or  of 
anything  which  may  be  done  or  omitted  to  be 
done  under  it,  saving  only  such  damages  as 
may  be  incurred  hy  or  arise  from  the  culpable  [303] 
act  or  neglect"  of  said  appellees. 

2%0  decree  below  ie  reo&reed  m  far  ae  it  givee 
the  appdleee  intereet  upon  ths  aggregate  amount 
paid  bf;  them  into  the  treaeury  of  the  State,  at 
the  rate  qfSper  cent  per  annum  from  the  time 
of  «tie^  payment;  and  the  eauee  is  remanded, 
ufith  direoHoni  to  allow  interest  upon  that 
amount,  from  the  date  of  payment,  at  the  rate 
only  of  €  per  cent  per  annum.  In  aU  other  n»- 
splits  the  decree  is  afirmed.  The  appellant 
wiU  have  its  costs  in  th%s  court, 
Tnieoopy.    Test: 

James  H.  McKenney,  Clerk.  Sup.  Ck)urt,  U.  & 


120  U.& 


U.  5..  Book  80. 


UNITED  STATES,  Plff.  in  Err., 

HUBBARD  G.  PARKER  et  al. 
(See  S.  a  Reporter's  ed.  SH-Vl.  ) 
Action  on  penal  bond-^dismissal  of  former  ac- 
tion, a    bar—liberal   construction  of  plfad- 
ings—Newda  Statutes, 

1.  A  Judgment  of  dismissal  based  upon  and  en- 
tered in  puTRuanoe  of  an  a^^reement  of  the  parties, 
which  recites  that  the  subject  matter  has  been  ad- 
Justed  and  settled  by  them,  is  a  bar  to  a  subsequent 
action  both  at  common  law  and  under  the  Statutes 
of  Nevada. 

2.  Under  the  statutory  rule  in  Nevada  requiring 
a  liberal  oonstruoUon  of  pleadings,  a  second  action 
on  a  penal  bond  is  held  to  be  for  the  same  breach, 
althouffh  the  amount  claimed  is  lesn  than  that  al- 
leffed  In  the  former  suit. 

[No.  Mfi.l 
Argued  Jan,  S,  18S7.    Decided  Jan.  B4,  1887. 
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TK  ERROR  to  the  Circuit  Court  of  the  United 
JL  States  for  the  District  of  Nevada.  Aprmed, 

The  history  and  facts  of  the  case  suflSciently 
appear  in  the  opinion  of  the  court. 

Jir.  G.  A.  Jenks,  Solicitor-  Oen, ,  for  plaint- 
iff in  eiTor: 

In  cases  where  it  is  sought  to  apply  the 
estoppel  of  a  Judgment  rendered  upon  one 
cause  of  action  to  matters  arising  in  suit  upon 
a  different  cause  of  action,  the  inquiry  must 
always  be  as  to  the  point  or  question  actually 
litigaiftci  and  determined  in  the  ori^nal  action, 
not  whai  might  have  heen  thus  hdgatod  and 
determined. 

OronwM  v.  Otmnty  of  Sae,  94  U.  8.  358  (24: 
198). 

When  a  judgment  is  offered  in  evidence  in 
a  subsequent  action  between  the  same  parties 
upon  a  different  demand,  it  operates  as  an 
estoppel  only  upon  the  matter  actually  at  issue 
and  determmea  in  the  original  action;  and  such 
matter,  when  not  disclosed  by  the  pleading, 
must  be  shown  by  extrinsic  e^dence. 

DaoU  V.  Bnmn,  94  U.  8. 428  (24: 206);  RuueU 
▼.  Place,  94  U.  8.  608  (24:  215);  OamjMl  ▼. 
Rankin,  99  U.  8.  268  (25:  486). 

No  eztrindc  evidence  in  this  case  was  offered 
to  show  that  the  claim  now  sued  for  was  actu- 
ally included  in  the  former  action  pleaded.  If, 
then,  the  plea  does  not  state  such  facts,  or  set 
forth  such  a  record  as  to  show  that  the  claim 
now  sought  to  be  enforced  was  actually  em- 
braced in  the  former  contention,  the  demurrer 
should  have  been  sustained. 

The  record  pleaded  is  in  fiict,  and  no  doubt 
in  intent,  bat  a  consentable  nonsuit.  The  de- 
fendant's plea  in  this  case  states  it  was  by  con- 
sent The  record  entir  shows  no  trial,  no  evi- 
dence on  the  part  of  plaintiff;  but,  on  motion 
of  defendantr  attorneys,  the  court  substantially 
states  that  the  case,  having  been  settled  by  the 
parties,  need  not  be  heard,  and  is  therefore  dis- 
missed. In  law  this  is  merely  a  judgment  of 
nonsuit 

HatM  ▼.  Ticman,  68  Pa.  192;  MeLauffhUn 
V.  MeGoe,  79  Pa.  217. 

Even  a  compulsory  nonsuit  is  not  a  bar  to  a 
subsequent  action  for  the  same  claim. 

Fleming  v.  In$.  Co,  4  dark,  54;  Boumon- 
viUe  V.  OoodaU,  10  Pa.  188. 

Me98ri,  C.  J.  HiUyer  and  WiOiam  M. 
Stcteart,  for  defendants  in  error: 

The  judgment  in  the  former  action  deter- 
mines every  possible  question  that  can  arise  on 
the  bond  as  to  the  liability  of  defendant  Parker. 

Seoor  ▼.  afwrgii,  16  N.  T.  548;  Batrd  v.  U. 
8.  96  U.  8.  480  (24:  708);  BendemagUv.  Ooeki, 
19  Wend.  207;  MiUer  v.  Covert,  1  Wend.  487; 
PMUipi  ▼.  Berick,  16  Johns.  186;  Fa/rrington 
V.  Pamns,  15  Johns:  482;  Heriter  ▼.  Porter^  28 
Cal.  885;  Owmifigham  y.  Harrie,  5.0aL  81; 
Warren  v.  Coming;  6  Gush.  108.        ^ 

Oromwdl  y.  County  of  Sac,  Davie  y.  Brown 
and  RiueeU  v.  Place,  all  in  94  U.  8.  (Bk.  24,  L. 
ed.),  and  CampbM  ▼.  Rankin,  in  99  U.  8.  (25: 
486),  dted  by  the  solicitor,  have  no  application 
to  the  case  at  bar.  In  these  cases  the  court 
made  a  distinction  between  the  judgment  as  a 
bar  or  estoppel  against  the  prosecution  of  a 
second  action  upon  the  same  claim  or  demand, 
and  its  effect  as  an  estoppel  in  another  action 
between  the  same  parties  upon  a  different  claim 
or  canss  €f  Mtlon* 


The  effect  of  the  Judgment  in  this  case  must 
be  determined  by  the  laws  <rf  Nevada. 

8ec  914  R.  8.;  Nudd  y.  Burrow,  91  U.  8. 
426  (28:  286);  IndianapoUe,  etc.  R  R  Co,  v. 
Hom,  98  U.  8.  291  (28:  898);  Sawin  v.  Kenng, 
93  U.  8.  289  m-.  926);  Weed  Sewing  Machine 
Co.  y.  Wteke,  8  DilL  261. 

The  case  at  bar  is  not  included  amon?  the 
cases  which  may  be  dismissed  or  in  which  a 
nonsuit  may  be  entered  under  the  Nevada  Stat- 
ute. 

PhiUpoU  y.  Blaedel,  10  Nev.  19;  MerHU  v. 
CampbeU,  47  CaL  542. 

Both  the  Supreme  Courts  of  Calif  omia  and 
Nevada  in  construing  the  statutes  of  those 
States  give  to  them  the  same  effect  as  the  court* 
of  Eentucl^  give  to  a  case  "dismissed  agreed/ 
It  will  be  obeyed  by  the  cases.  Bank  of  Com- 
monweaWi  y.  Hopkine,  2  Dana,  395,  and  Jarbot 
y.  Smilh,  10  B.  Mon.  257,  that  an  screed  dis- 
missal of  a  case  in  Kentucky  is  a  judgment  on 
the  merits  and  final. 

Mr.  JuaUce  Blatthews  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  at  law  commenced  by  the 
United  States,  on  the  18th  of  Noyember,  1885, 
sgainst  Hubbard  G.  Barker,  as  principal,  and 
William  11  Stewart,  as  surety,  upon  an  official 
bond  executed  on  the  12th  day  of  March,  1867, 
in  the  penal  sum  of  $20,000,  the  condition  of  roAi 
which  was  that  whereas,  the  said  Hubbard  O.  l^w  J 
Parker  had  been  appointed  superintendent  of 
Indian  affairs  for  Nevada  and  bad  acon)ted  such 
appointment,  if  the  said  Hubbard  G.  Parker 
should  at  all  times  carefully  discharge  the  duties 
thereof,  and  faithfully  expend  all  public  moneys 
and  honestly  account  for  the  same  and  for  all 

gubiic  property  which  should  or  might  come 
ito  his  hands,  without  fraud  or  delay,  the  ob- 
ligation should  be  yoid. 

It  is  alleged  in  the  complaint  that  after  the 
execution  of  the  bond,  and  while  the  defend- 
ant F^ker  still  held  and  remained  in  said  of- 
fice, and  prior  to  November  18, 1869,  the  plaint- 
iff placed  in  his  hands  yarious  and  sundry 
large  sums  of  money  to  be  expended  by  him 
for  Uie  benefit  of  the  Indians  of  Nevada,  and 
to  be  property  accounted  for  by  him;  that  od 
said  Noyember  18,  1869,  "there  then  and 
ever  since  has  remained  and  now  remains  of 
said  moneys  in  said  defendant  Piker's  hands, 
unexpended  and  unaccounted  for,  the  sum  of 
$6,184.14;"  and  he  having  failed  to  account  for 
or  to  return  the  same  to  the  plaintiff,  judg- 
ment is  prayed  for  against  the  defendants  for 
that  amount,  with  interest  thereon  at  the  rate 
of  6  per  cent  per  annum  from  Noveoiber  1& 
1869. 
The  defendants  filed  the  f dkywinffanswer: 
"  That  heretofore,  to  wit,  on  the  87lh  di^  of 
November,  A.  D.  1871,  the  said  above  named 
plaintiff  commenced  an  acti(»  in  the  Circuit 
Court  of  the  United  States,  Nhith  Circuit  and 
District  of  Nevada,  against  said  above  named 
defendants,  upon  the  official  bond  of  the  de- 
fendant Hubbard  G.  Parker,  as  superintendent 
of  Indian  affairs  for  Nevada  (the  same  identical 
bond  as  set  out  in  the  complaint  herein),  to  re- 
cover the  sum  of  fifteen  thoos^  one  hundred 
and  eight  and  ^  ($15,108.62)  doUsrs*  together 
with  interest  and  coste;  that  said  aeHon  was 
commenced  by  the  filing  of  acomplafait  and 
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the  issoanoe  of  sammons  thereon  in  due  form 
of  law;  that  the  said  defendants  appeared  in 
said  action  Ij  their  attorneys,  EUls  A  King, 
and  on,  to  wit,  December  15,  A.  D.  1S71,  filed 
their  answer  to  the  complaint,  and,  among 
other  things,  denied  that  there  was  any  bal- 
ance due  tiie  United  States  from  the  sud  de- 
fendant Hubbard  O.  Parker,  as  superintend- 
ent of  Indian  affahrs  for  Nevada,  or  otherwise. 
That  said  United  States  Ckcuit  Court  had  Ju- 
risdiction of  the  parties  and  the  subject  matter  of 
said  action. 

**  That  afterwards,  and  on,  to  wit,  the  1st 
day  of  December,  A.  D.  1878,  said  cause  came 
OD  for  trial  in  the  said  Circuit  Court  of  the 
United  States  and  District  of  Nevada,  before 
Hon.  Lorenzo  Sawyer,  Circuit  Judge,  and  Hon. 
£.  W.  HiUyer,  United  States  District  Judge 
for  Nevada,  the  plainUfF  being  represented  by 
its  dulv  authorized  and  appointed  attorney  for 
the  District  of  Nevada,  Jonas  Seely,  and  the 
defendants  beine  represented  by  uielr  attor- 
neys, Messrs.  Elhs  A  King. 

"  That  thereupon  the  defendants,  by  thefar 
attorneys,  presented  to  the  court  a  statement 
of  accounts  duly  certified  by  the  Second  Au- 
ditor and  Second  Comptroller  of  the  Treasury 
Department  of  plaintiff,  showing  that  said  de- 
fendant Hubbard  G.  Parker's  accounts  with  the 
United  States  as  superintendent  of  Indian  af- 
fairs for  Nevada  had  been  settled  and  adjusted, 
and  that  the  said  defendant  Parker  was  dis- 
cOiaiged  from  all  claims  of  the  United  States 
as  superintendent  of  Indian  affairs  for  Nevada, 
or  otherwise,  and  that  said  Parker  was  not  in- 
debted to  the  United  Slates  in  any  sum  what- 
ever as  superintendent  of  Indian  affairs  for  Ne- 
vada, or  otherwise. 

"Whereupon,  in  open  court,  on  motion  of  de- 
fendants* attorneys,  the  district  attorney  repre- 
senting the  United  States  consenting  thereto, 
the  following  judgment  was  duly  made  and  en- 
tered, to  wit: 

'*'  Upon  motion  of  EUis  ft  King,  attorneys 
for  defendants,  and  it  appearing  to  the  court 
that  the  subject  matter  in  this  suit  has  been  ad- 
justed and  settied  by  the  proper  parties  in 
Washington;  it  is  therefore  ordered  that  this 
cause  be  and  the  same  is  hereby  dismissed.' 

"  Defendants  further  aver  that  said  judg- 
ment so  as  aforesaid  made  and  entered  is  a  bar 
to  any  and  all  daims  of  the  plaintiff  in  this 
action  aeainst  each  and  all  of  the  said  defend- 
ants, and  that  the  said  plaintiff  is  estopped  tiiere- 
by,  and  ought  not  to  have  or  maintain  this 
action. 

*'  And  for  further  and  separate  answer  de- 
fendants aver  that  on  the  2lBt  day  of  June,  A. 
D.  1872,  the  said  defendant  Hubbard  G.  Park- 
er, as  superintendent  of  Indian  affairs  for  Ne- 
vada, made  a  full  settlement  with  proper  of- 
ficers of  the  United  States  of  all  his  accounts 
as  superintendent  of  Indiw  affairs  for  Nevada, 
and  his  accounts  were  finally  adjusted  and  set- 
tied  by  the  Second  Auditor  and  Second  Comp- 
troller of  the  Treasury  Department  of  plaintiff, 
whereby  he  was  fully  discfaaiged  from  all  ob- 
ligations and  demands  of  the  United  States  as 
superintendent  of  Indian  affairs  for  Nevada,  or 
otherwise. 

"  Defendants  further  aver  that  the  pretended 
daims  acainst  these  defendants  for  six  thousand 
one  hundred  and  eighty-four  and  tM  (16,184.14) 
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dollars  is  founded  upon  a  pretended  readjust- 
ment of  the  accounts  of  tibe  said  defendant 
Parker  by  the  Second  Auditor  and  Second 
Comptroller  of  the  Treasury  Department  of 

5 plaintiff,  made  on  the  25th  day  of  June,  A.  D. 
884,  and  that  such  pretended  readjustment 
was  made  without  authority  of  law;  that  the 
said  settiement  and  adjustment  made  on  the 
21st  day  of  June,  A.  D.  1872,  aforesaid,  was 
final  and  conclusive,  and  a  bar  to  the  pretended 
claim  for  |6,184.14  herein,  or  any  claim  of  the 
United  States  against  these  defendants,  or  either 
of  them." 

To  this  answer  the  plaintiff  demurred,  on  the 
ground  that  it  did  not  state  facts  suflScient  to 
constitute  a  bar  to  the  cause  of  action  set  out  in 
the  complaint.  This  demurrer  was  overruler' 
and  the  attorney  for  the  plaintiff  resting  his 
case  upon  the  demurrer,  judgment  was  entered 
in  favor  of  the  defendants,  to  reverse  which  the 
United  States  has  sued  out  and  now  prosecutes 
this  writ  of  error. 

In  the  view  which  we  take  of  the  case,  it  is 
not  necessary  to  consider  the  valicUtyof  the  sec- 
ond defense  set  up  in  the  answer.  The  points 
relied  upon  by  the  plaintiff  in  error,  so  far  as 
the  first  defense  is  concerned,  are:  1,  that  the 
former  judgment  relied  on  as  an  estoppel  does 
not  appear  to  be  for  the  same  cause  of  action  as 
that  on  which  recovery  is  now  sought;  and  2, 
that  the  judgment  is  not  a  final  judgment  on 
the  merits.  The  two  actions  are  upon  the 
same  bond,  but  it  is  alleged  that  it  does  not  suf- 
fidentiy  appear  that  the  recovery  sought  in  the 
two  actions  is  upon  the  same  breach.  In  the 
first  action  the  amount  alleged  to  be  due  was  [931 
116,108.62,  the  action  having  been  brought 
November  27, 1871.  On  the  trial  on  Decem- 
ber 1,  1878,  the  averment  is  that  the  defendants 
S resented  to  the  court  a  statement  of  accounts, 
ulv  certified  by  the  Second  Auditor  and  Sec 
ona  Comptroller  of  the  Treasury  Department, 
showing  that  the  defendant  Parker's  accounts 
with  the  United  States  as  superintendent  of 
Indian  affairs  for  Nevada  had  been  settled 
and  adjusted,  and  that  Parker  was  thereby  dis- 
charged fh)m  all  claims  of  the  United  States 
against  him  as  superintendent  of  Indian  affairs 
for  Nevada,  or  otherwise,  and  that  said  Parker 
was  not  indebted  to  the  United  States  in  any 
sum  whatever  as  superintendent  of  Indian  ax- 
fairs  for  Nevada,  or  otherwise. 

It  is  stated,  by  way  of  recital  in  the  judgment 
itself,  that  it  thus  appeared  to  the  court  "  that 
the  subject  matter  m  this  suit  has  been  ad- 
justed and  settled  by  the  proper  parties  in 
Washington."  This  recital,  together  with  the 
judgment  founded  on  it,  was  entered  by  the 
consent  of  the  attorney  represcnUns  the  United 
States,  who  thus  in  open  court  officially  admit- 
ted the  effect  of  the  evidence  to  be  as  claimed. 
The  present  action  was  begun  on  the  18th  of 
November,  1885,  but  the  breach  alleged  oc- 
curred on  November  18,  1869,  the  juagment 
demanded  being  for  the  amount  stated  then  to 
have  become  crae,  with  interest  thereon  from 
that  date.  The  cause  of  action,  therefore,  arose 
and  existed  at  that  time;  and  if  in  existence 
now  it  must  have  been  so  at  the  date  of  the 
trial  of  the  first  action;  to  wit,  December  1, 
1878.  It  is  therefore  a  fair  and  reasonable,  if 
not  a  necessary,  inference  that  the  amount  al- 
leged to  be  due  in  the  present  action  was  part  of 
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Che  larger  amount  sought  to  be  recovered  in 
in  the  former  action.  It  is  not  material  that 
the  two  sums  are  not  identical;  it  is  sufficient 
that  the  smaller  was  part  of  the  larger  amount. 
In  the  first  cause  there  might  have  been  a  reooy- 
eiy,  if  the  proof  had  justified,  for  a  sum  less 
Chan  that  demanded.  It  was  found  and  ad- 
judged by  the  court  in  that  cause,  not  only  that 
the  whole  sum  demanded  was  not  due,  but  that 
there  was  nothing  due  from  the  defendant  to 
the  United  States;  and  if  nothing  was  then  due, 
Che  amount  now  sought  to  be  recovered  must 
[  94]  have  been  adjudged  not  to  have  been  due;  for  if 
due  now,  aocordinff  to  the  averments  of  the  com- 
plaint, it  was  due  from  a  time  prior  to  the  date 
of  that  trial  and  judgment  The  averment  is 
that  it  wasdue  on  ana  from  November  18, 1869. 
It  may  be,  according  to  thi)  rule  of  pleading  at 
common  law,  where  a  former  judgment  is  set  up 
by  way  of  a  bar  to  the  action  as  an  estoppel,  the 
plea  in  this  case  would  not  be  regarded  as  suffl- 
dently  certain,  for  want  of  an  express  averment 
thatibe  amount  sought  to  be  recovered  in  this 
action  was  part  of  the  same  amount  sought  to 
be  recovered  in  the  prior  action.  But  the  rules 
of  the  common  law  as  to  pleading  are  not  in 
force  in  Nevada,  where  the  procedure  is  regu- 
lated by  a  statutory  Code,  which  governs  the 
practice  of  the  courts  of  the  United  States  ait- 
ting  therein  in  common-law  cases  byvirtue  of 
section  914  of  the  Revised  Statutes.  This  Code, 
like  other  similar  codes  regulating  the  practice 
of  the  state  courts,  has  relaxed  the  strictness  of 
the  common-law  rules  of  pleading,  so  that  now, 
instead  of  construing  pleading  strictly  against 
the  party,  they  are  to  be  construed  liberally  in 
bis  favor  for  the  furtherance  of  justice. 

Section  70  of  the  Civil  Procedure  Act  of  the 
State  of  Nevada,  approved  March  8, 1869,  being 
section  8092  of  the  General  Statutes  of  Nevada 
of  1885,  is  as  follows:  "  In  the  construction  of 
a  pleading  for  the  purpose  of  determining  its  ef- 
fect, its  aUegations  shall  be  liberally  construed 
with  a  view  to  substantial  justice  between  the 
parties.*' 

In  commenting  on  this  section,  the  Supreme 
Court  of  Nevada,  in  Ferguson  v.  Virg\nta  and 
Trucked  EL  B,  Ot>.  18  Nev.  184, 191,  uses  the  fol- 
lowing  language:  "But  the  rule  construing 
pleadings  most  strongly  against  a  pleader  has 
been  replaced  in  thia  State  by  the  more  liberal 
rule  prescribed  in  section  70  of  the  Practice 
Act  This  section  is  the  same  as  section  169  of 
the  New  York  Code.  The  result  of  the  decis- 
ions in  that  State  seems  to  be  that  on  a  general 
demurrer  the  allegations  of  a  complaint  will  be 
construed  as  libmlly  in  favor  of  the  pleader  as, 
before  the  Code,  they  would  have  been  con- 
,  strued  after  the  verdict  for  the  plaintiff.  That 
is,  they  will  be  oonetrued  in  sucn  a  sense  as  to 
support  the  cause  oi  action  for  the  defense. 
Moak'sTan  Santvoord's  PI.  Bded.  6idepage,771 
et  9eq,  In  this  State  a  similar  doctrine  has  been 
declared  in  8taie  against  Central  Padfc  B.  B, 
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Applying  this  rule,  it  becomes  quite  clear 

that  the  pleading  in  question  sufficiently  aven 

all  the  facts  necessary  to  constitute  the  former 

judgment  a  bar  to  the  present  action. 

The  second  question  is  whether  the  judgment 

rendered  in  the  first  action  was  finaL    It  is 

claimed  to  be  equivalent  only  to  a  nonsuit,  and 

therefore  not  re$  judicata.    A  judgment  of 


nonmtU,  whether  rendered  becauM  of  the  fail- 
ure of  the  plaintiff  to  appear  and  proaecute  his 
action,  or  necause  upon  the  trial  he  fails  to 
prove  the  particulars  necessary  to  make  good  hia 
action,  or  when  rendered  by  conaent  upon  an 
agreed  statement  of  facts,  is  not  conclusive  as 
an  estoppel,  because  it  does  not  determine  the 
ri^ts  of  the  parties.  Homer  v.  Brow/i,  67  U. 
B.  16  How.  864  [14:9701;  ManhatUm  lAfc  Jnt. 
Oo.  ▼.  BrcmhJUm,  109 IT.  8. 121  [27:878];  JSUds- 
fMn  V.  XI.  B.  91  U.  S.  684  [28:4813].  Buta  non- 
suit is  to  be  distinguished  from  ArOraxiL  Min^ 
or  V. MMwUei  Bank,  26  U.  S.  IPet  46  [7:  47]. 
Blackstone  defines  the  difference  as  follows: 
"A  retraseU  diffenfrom  a  nonsuit  in  this:  oneia 
negative  and  the  other  poaitiveL  The  nonsuit 
is  a  mere  de&ult  or  n^lect  of  the  plaintiff,  and 
therefore  he  is  allowed  to  b^gin  his  suit  again 
upon  pavment  of  coats;  bat  a  retraxit  is  an 
open,  voluntary  renunciation  of  his  daim  in 
court,  and  by  ihia  he  forever  loses  his  action.** 
8  BL  Com.  SHM.  And  it  has  been  heki  that  a 
judgment  of  dismissal,  when  based  upon  and 
entmd  in  pursuance  of  the  agreement  of  the 
parties,  must  be  understood,  in  the  absence  of 
anything  to  the  contrary  expressed  in  the  agree- 
ment and  contained  in  the  judgment  itaeu,  to 
aoiount  to  such  an  adjustment  of  the  merits 
of  ihe  controversy,  by  the  parties  themselves 
through  the  judgment  of  the  court,  as  will  con- 
stitute a  defense  to  another  action  afterwards 
brou^t  upon  the  same  cause  of  action.  Bank  ef 
Commonwealth  v.  Hbpkine,  2  Dana,  896;  MerriU 
V.  CampbeU,  47  Gal.  642.  It  iselearlv  so  when, 
as  here,  the  judgment  recites  that  the  subject 
matter  of  the  suit  had  been  adjusted  and  set- 
tled by  the  parties.  This  is  equivalent  to  a 
judgment  that  the  plaintiff  had  no  cause  of  ac- 
tion, because  the  defense  of  the  defendant  was 
found  to  be  sufficient  in  law  and  true  in  fact 
Upon  general  principles  of  the  common  law, 
reguUting  the  practice  and  procedure  of  oourta 
of  justice,  it  must  be  held  that  the  judgment 
here  in  question  was  rendered  upon  the  merits 
of  the  case,  is  final  in  its  form  and  nature,  and 
must  have  the  effect  of  a  bar  to  the  present  ac- 
tion upon  the  same  cause. 

If  its  effect  is  to  be  determined  by  the  Stat- 
utes of  Nevada,  the  same  conclusion  will  hf 
reached.  The  Civil  Practice  Act  of  that  State, 
passed  March  8, 1869  (Gen.  Stat  Nev.  1886. 
sec.  8178),  is  as  foUows: 

"  An  action  may  be  dismissed  or  a  judgment 
of  nonsuit  entered  in  the  following  cases:  First 
By  the  plaintiff  himself  at  any  time  before  trial, 
upon  the  payment  of  costs,  if  a  counterclaim 
has  not  been  made.  Ifaprovisional  remedy  baa 
been  allowed  the  undertaking  shall  thereupon 
be  delivered  by  the  clerk  to  the  defendant,  who 
may  have  his  action  thereon.  Second.  By 
either  party  upon  the  written  consent  of  the 
other.  Third.  By  the  court  when  the  plaintiff 
fails  to  appear  on  the  trial,  and  the  defendant 
appears  and  asks  for  the  dismissal.  Fourth. 
By  the  court,  when  upon  trial  and  before  the 
final  submission  of  the  case  the  plaintiff  aban- 
dons it  Fifth.  By  the  court,  upon  motion  of 
the  defendant  when  upon  the  trial  the  plaint- 
iff fails  to  prove  a  suflScient  case  for  the  jury. 
The  dismissal  mentioned  in  the  first  two  sul>> 
divisions  shall  be  made  by  an  entry  in  the 
clerk's  register.  Judgment  may  thereupon  be 
entered  accordingly.    In  eveiy  other  case  the 
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Jodgmoit  ihall  be  rendered  on  the  merits. " 
It  thoB  ammun  that  there  are  flye  instances  in 
irUdi  the  Olflmissal  of  an  action  has  the  force 
only  of  a  Joigment  of  nonsuit;  "  in  every  other 
case,"  the  statute  provides,  "  the  judgment  shall 
tie  rendered  on  the  merits."  If  the  case  at  bar 
is  not  inchided  among  the  enumerated  cases  in 
which  a  dismissal  is  equivalent  to  a  nonsuit,  it 
must  therefore  be  a  Judgment  on  the  merits. 
In  the  present  case  the  suit  was  not  dismissed 
by  the  plaintiff  himself  before  trial,  nor  by  one 
par^  upon  the  written  consent  of  the  other, 
nor  by  toe  court  for  the  plaintiffs  failure  to  ap- 
pear on  the  trial,  nor  by  the  court  at  the  trial 
for  an  abandonment  bv  the  plaintiff  of  his 
cause;  neither  was  it  a  dismissal  by  the  court 
upon  motion  of  the  defendant,  on  the  ground 
that  the  plaintiff  had  failed  to  prove  a  sufficient 
case  for  the  lury  at  the  trial.  The  Judgment 
was  rendered  upon  the  evidence  offered  by  the 
defendants,  which  could  only  have  been  after 
the  plaintiff  had  made  out  t^  prima  facts  case. 
That  evidence  was  passed  upon  Judidslly  by 
the  court,  who  determined  its  effect  to  be  abiur 
to  the  cause  of  action.  This  was  confirmed  by 
the  consent  of  the  attorney  representing?  the 
United  States^  The  judfl:ment  ox  dismissal  was 
based  on  the  ground  of  the  finding  of  the  court, 
as  matter  of  fact  and  matter  of  law,  that  the 
subject  matter  of  the  suit  had  been  so  adjusted 
and  settled  by  the  parties  that  there  was  no 
cause  of  action  then  existing.  This  was  an  as- 
certainment ludidally  that  the  defease  relied 
upon  was  valid  and  sufficient,  and  consequently 
was  a  Judgment  upon  tiie  merits,  finding  tJie 
Issue  for  the  defendants.  Being,  as  alieady 
found,  for  the  same  cause  of  action  as  now  sued 
upon,  it  operates  as  a  bar  to  the  present  suit  by 
way  of  estoppel 

ThsJudffmeniiBafflrmsdL 
Tmeoopy.   Test: 

James  H.  MoKeoneT*  drrk,  Sup.  Ooort,  U.  8. 

EMIL  HEINEMANN  in  al.,  Plff$.  in  Err., 

e. 
DANIEL  Q.  ROLLINS  bt  al..  £xrs.    of 
CHBffTBSt  A.  Abthub,  Dcceaseo,  Late  Col- 
lector of  the  PoBT  OF  New  Tobk. 
(8ae  8.  GL  ^Be/knantam  v.  Arthuai*%  Sxn^*  Report- 


JMy  onwooi^"  fxtlue"  time  and  place  qfexpor- 
taiian— computation  <f  foreign  coin — etatute 
appUee  a$  ef  date  cf  wiry. 

Where  a  dutr  on  Imported  goods  Is  to  be  Imposed 
•ooordfng  to  their  **viuue"  at  the  time  and  place  of 
azpoitaoon,  and  that  **value**  is  stated  In  f oreiom 
com  In  the  Invoice  and  entry,  the  statute  as  to  the 
eomputatlon  of  such  coin  applies  as  of  the  date  of 
entzy  to  suoh  entered  value. 

[No.  81.1       . 
8uJtmittedJan,  S,  1897.    Bedded  Jan.  tJ^  1887, 

rr  ERROR  to  the  Circuit  Court  of  the  United 
States  for   the   Southern  District  of  New 
York.    Affirmed. 

The  histoxy  and  facts  of  the  case  sufficiently 
appear  in  the  opinion  of  the  court. 

Meeere.  Patrick  A«  CoUine  and  Sidney 
DeKajTp  for  plaintifCs  in  error. 

MtTG.  a.  Jenka,  SoUdtar-Gen.,  for  de- 
fendants in  error. 

Mr.  Juittce  Blatchford  delivered  the  opin- 
ion of  the  court: 
In  October,  1873,  the  firm  of  Heinemann, 
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Parson  &  Morgan  bouffht.  paid  for,  and  ex- 
ported from  Taganrog  m  Russia  some  colored 
carpet  wools,  the  actual  cost  of  which,  exclus- 
ive of  charges,  was  below  twelve  cents  per 
pound,  at  the  time  and  place  of  exportation. 
They  were  imported  into  the  Port  of  New 
York,  and  entered  at  the  custom  house  there 
January  5,  1874,  at  the  invoice  value  of 
41,975.01  silver  roubles.  The  Collector  re- 
duced the  amount  into  United  States  money  at 
77A^  cents  to  the  rouble.  This  made  the  value 
of  the  wool  greater  than  twelve  cents  per  pound , 
and  the  Collector  exacted  a  duty  on  it  of  sin 
cents  per  pound.  The  importers  protested  that 
the  rouble  should  be  computed  at  76  cents, 
which  would  have  made  the  value  twelve  cents 
or  less  per  pound,  and  the  duty  would  hnvc 
been  three  cents  per  pound.  The  Tariff  Act  in 
force  at  the  time  of  the  entry  was  section  1  of 
the  Act  of  Mareh  2,  1867,  chap.  197, 14  Stat  at 
L.  660,  which,  as  applicable  to  the  merchan- 
dise, which  was  wool  of  the  third  class,  provided 
as  follows:  "Upon  wools  of  the  third  class,  the 
value  whereof  at  the  last  port  or  place  whence 
exported  into  the  United  States,  excluding 
charges  in  such  port,  shall  be  twe<ve  cents  or 
less  per  pound,  the  duty  shall  be  three  cents  per 
pound;  ui)on  wools  of  the  same  class,  the  value 
whereof  at  the  lastport  or  place  whence  export 
ed  to  the  United  States,  excluding  charges  in 
such  port,  shall  exceed  twelve  cents  per  pound, 
the  duty  shall  be  six  cents  per  pound.  ^  The 
Secretflury  of  the  Treasury,  on  appeal,  confirmed 
the  action  of  the  Collector,  and  the  importers, 
after  paying  the  duty  exacted,  to  obtain  their 
goods,  brought  this  smt  against  the  Collector  to 
recover  the  alleged  excess. 

Section  1  of  £be  Act  of  March  8. 1843,  chap. 
92.  6  Stat  at  L.  626,  provided  "  that  in  all  com- 
putations of  the  value  of  foreign  moneys  of  ac- 
count at  the  custom  houses  of  the  United  States. 
*  *  *  the  rouble  of  Russia  shall  be  deemed  and 
taken  to  be  of  the  value  of  seventy-five  cents." 

On  the  third  of  March,  1878,  the  followhig 
Act  was  approved,  17  Stat  at  L.  602,  chap.  268: 

"  Sec.  1.  That  the  value  of  foreign  coin,  as 
expressed  in  the  money  of  account  of  the 
United  States,  shall  be  that  of  the  pure  metal 
of  such  coin  of  standard  value;  and  the  vadues 
of  the  standard  coins  in  circulation  of  the  va- 
rious nations  of  the  world  shall  be  estimated 
annually  by  the  director  of  the  mint,  and  pro- 
claimed on  the  first  day  of  January  by  the  Sec- 
retary of  the  Treasury. 

Sec.  2.  That  in  all  payments  by  or  to  the 
treasury,  whether  made  here  or  in  foreign  coun- 
tries, wnen  it  becomes  necessary  to  compute  the 
value  of  the  sovereign  or  pound  sterling,  it  shaU 
be  deemed^equal  to  four  aollars eighty-six  cents 
and  six  and  one-half  mills,  and  the  same  rule 
iJiiall  be  applied  in  appraising  mcrchandlBe  im- 
ported, when  the  value  is,  oy  the  invoice,  in 
sovereigns  or  pounds  sterling,  and  in  the  con- 
struction of  contracts  payable  in  sovereigns  or 
pounds  sterling;  and  this  valuation  shall  be  the 
par  of  exchange  between  Great  Britain  and  the 
United  States;  and  all  contracts  made  after  the 
first  day  of  Januaiy,  eighteen  hundred  and 
seventy-four,  based  on  an  assumed  par  of  ex- 
change with  Qreat  Britain,  of  fifty-four  pence 
to  the  dollar,  or  four  dollars  forty-four  and  four- 
ninths  cents  to  the  sovereign  or  pound  sterling, 
shall  be  null  and  void. 
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Sec.  8.  That  an  Acte  and  part  of  Acts  inoon- 
sistent  with  these  proviaions  be,  and  the  same 
are  hereby,  repealeid." 

In  pursuance  of  this  statute  the  director  of 
thejmnt  estimated  the  value  of  the  Russian  rou- 
ble for  the  year  1874  at  77.17  cents  in  United 
States  money  of  account,  and  the  Secretary  of 
the  Treasury  thereafter,  on  the  20th  of  Decem- 
ber, 1878,  proclaimed  by  a  circular  addressed 
to  the  coUectors  of  customs,  that,  "  from  and 
after  January  1, 1874,  the  following  table  of 
standud  values  of  foreign  moneys,  reduced  to 
the  moneys  of  account  of  the  United  States, 
will,  until  otherwise  provided  for  by  law  or  reg- 
ulation, be  taken  at  customhouses  in  computing 
the  invoice  value  of  all  imported  merchkndise 
expressed  in  such  currency;  to  wit,  Russian  rou- 
bles of  100  copecks,  silver,  77.17." 

The  f oreffoing  facts  appearing  at  the  trial  of 
the  case  bdfore  the  court  and  a  Jury,  the  plaint- 
iffs contended  that  the  wool  was  purchased 
before  the  Act  of  March  8,  1878,  took  effect, 
and  that  the  value  in  United  States  money 
should  have  been  computed  as  of  the  time  of 
exportation.  These  positions  were  overruled 
by  the  court,  and  it  directed  the  jury  to  find  a 
verdict  for  the  defendant,  which  was  done  un- 
der the  objection  and  exception  of  the  plaintiifs. 
To  review  a  judgment  for  the  defendant  the 
plaintiffs  have  brought  this  writ  of  error. 

The  decision  of  this  court  in  OoUector  v, 
Richards,  90  U.  S.  23  Wall  246  [28:96],  estab- 
lishes  that  the  effect  of  the  Act  of  1878  was  to 
fix  the  value  of  the  Russian  silver  rouble,  in  the 
money  of  account  of  the  United  States,  for  the 
purpose  of  computing,  at  the  custom  house,  the 
amount  of  an  invoice  of  imported  goods,  and, 
consequently  to  repeal  the  Act  of  1848.  See 
also  Oramer  v.  Arthur,  102  U.  S.  612  r26:269]; 
Uaddm  v.  MerriU,  115  U.  S.  25  [29:3&]. 

Evidence  that  the  merchandise  cost,exclusive 
of  charges,  less  than  twelve  cents  per  pound,  at 
the  time  and  place  of  exportation,  could  not 
affect  the  question,  because,  although  the  duty 
was  imposed  according  to  the  value  of  the 
goods  "at  the  last  port  or  place  whence  ex- 
ported to  the  United  States,^'  yet,  when  that 
value  was  stated,  in  the  invoice,  in  the  foreign 
silver  currency,  its  equivalent  in  the  money  of 
account  of  the  United  States  could  not  be  com- 
puted, for  the  purpose  of  the  entry  of  the  goods 
at  the  custom  nouse,  for  duty,  at  any  sum  less 
than  the  invoice  or  entered  value.  Section  7 
of  the  Act  of  March  3,  1865,  chap.  80. 18  Stat 
at  L.  498,  in  force  at  the  time  of  this  importa- 
tion, provided  that,  in  all  cases  where  the  duty 
imposed  by  law  should  be  based  upon  the  value 
of  any  specified  quantity  of  merchandise,  the 
value  upon  which  the  duty  ihould  be  assessed 
should  be  its  actual  market  value  or  wholesale 
price  at  the  period  of  exportation,  in  the  prin- 
cipal markets  of  the  country  of  exportation; 
but  that  the  du^  should  not  be  assessed  '*upon 
an  amount  less  than  the  invoice  or  entered  value, 
any  Act  of  Conn-ess  to  the  contrary  notwith- 
standing. "  This  made  it  imperative  on  the  Col- 
lector to  compute  the  value  of  the  silver  rouble, 
at  the  time  of  the  entry,  according  to  that  viJue 
as  determined  in  accordance  wiw  the  Act  of 
1873,  which  was  77.17  cents.  The  duty  was  im- 
posed by  the  statute  according  to  the  "value  " 
of  the  goods  at  the  time  and  place  of  exporta- 
tion. The  importer  stated  that  "value,"  in  the 
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foreign  coin,  in  hit  invotoe  and  entiy.  T1» 
statute  as  to  computation  applied  aa  of  thedate 
of  entry,  to  such  entered  value.  Hence  it  could 
not  affect  the  question  to  show  that  the  '*coet* 
of  the  goods  abroad,  computing  the  rouble  at  a 
lower  rate,  as  of  the  date  of  exportation,  was 
twelve  cents  or  less  per  pound. 


Ttoeoopy.    

James  H.  MoKennej*  Clerk,  Sop.  Court,  U.  & 

UNITED  STATBS,  AppL^  [124] 

JOHN  C.^'COOPER. 

(See  a  a  Beporter'fe  ed.  IM-MU 

Direei  kUBM    sale  f»r--iietion  to  reoowr  aiir- 

piu9— Statute  <ifLimitatio>M-Hghl€fredamp' 

tion—mOeqf, 

Uncler  the  dirtK?t  tax  A.fh  of  Jan©  6»  ISM,  7h«iro 
tbe  surplus  ftrisdni?  fram  a  eato  was  deposited  In  tlia 
treasury,  the  «^wDBr,  prif  >r  to  hlfl  apptfcfttlon  tber^-. 
for,  ha£  no  dpht  of  action  o^ulnat  ttfl  United  Statoa, 
ana  the  8tiitott  of  LlmltfttJons  mos  «^?ilj*  frorn  tb^ 
date  of  eiiCh  a p plication.  The  sfiJe,  by  the  owricr 
Of  hifl  rf^htof  rt^eBjpUon,  4o<»  not  affect  hia  rtffht 
to  ttcoveLTsuch  surpiui 

[No.  1023.1 
Submitted  Jaj^  4.  ^SS7.    Dcddcd  Jan,  ^4, 1S8T. 

APPEAL  from  the  Court  of  Claims.    Af- 
firmed. 
Tne  history  and  facts  of  the  case  sufficiently 
appear  in  the  opinion  of  the  court 

Ifessn.  A*  TL  GajrlaAcU  Atty-C^en.,  and 
Heber  iJ.  Mayt  aetietant  attorney,  for  ap- 
pellant 
Mr,  Gilbert  Moyers*  for  appellee. 

Mr,  Justice  Field  deUrered  the  opinion  of 
the  court: 

In  June,  1864,  certain  parcels  of  real  estate 
in  the  County  of  Shelhy,  State  of  Tennessee, 
at  that  time  the  properhr  of  John  C.  Cooper, 
were  sold  by  the  United  States  tax  commissioii- 
ers  for  direct  taxes,  under  the  Act  of  Congress 
of  June  [August]  5, 1861,  and  Acts  amendatory 
thereol  12  Stat  at  L.  chaps.  45, 98.  The  taxes, 
including  charges  and  commissions,  amounted 
to  $88.85.  The  property  was  sold  for  $425. 
The  surplus,  after  payment  of  the  taxes,  charges 
and  commissions,  was  paid  into  the  Treasury 
of  the  United  States.  Tot  this  surplus,  amount-  [125 
ing  to  $891.45,  Cooper  presented  a  claim  tothe 
S^retuy  of  the  Treasury  in  August,  1882, 
which  was  disallowed  in  April,  1^4,  and  he 
thereupon  brought  this  suit  in  the  court  of 
claims,  and  obtained  a  judgment  for  the  amount 
from  which  the  United  States  hare  appealed. 

The  grounds  of  the  appeal,  as  set  forth  by 
counseTof  the  QoTemment,  are  not  sustained 
by  the  record.  The  court  of  claims  found  that 
in  1865  the  claimant  sold  the  property,  sul»1ect 
to  the  tax  title;  and  in  1882  released  to  the  Gov. 
emment,  and  those  claiming  under  it,  all  his 
interest,  to  secure  it  against  a  second  payment 
of  the  surplus.  Upon  these  findings,  counsel 
assume  that  the  claimant  retained  possession  of 
the  property  after  the  tax  sale:  and  that  he  sold 
it  to  a  thira  person  for  a  valuable  consideratioii, 
regardless  of  the  sale  and  conveyance  by  the 
tax  commissionera.  But  there  was  no  evidence 
that  the  claimant  was  in  possession,  either  at 
the  time  of  the  sale  or  afterwards;  nor  does  it 
appear  that  the  claimant  ever  assiBrted  owner- 
ship over  the  property  after  the  tax  sale,  and 
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flold  it,  reeardletti  of  fhat  sale,  for  a  valuaUe 
eoDsideration.  His  sale  was  made  subject  to 
the  tax  title,  and  could,  therefore,  have  been  of 
nothing  more  than  his  right  to  redeem  the  prop- 
erty from  the  tax  sale,  and  the  conslderatioii 
paid  is  not  stated.  Ofcourseitisnotneoessaiy 
to  consider  the  argument  founded  upon  these 
assumed  facts,  however  in^peniously  framed  or 
however  replete  with  leammg. 

The  thirty-flixth  section  of  the  Act  of  June 
(August]  5, 1861,  in  prescribing  the  manner  in 
which  proper^  subject  to  a  direct  tax  shall  be 
sold,  wnere  it  u  not  divisible,  so  that  by  a  sale 
of  apart  the  whde  amount  of  the  tax,  with 
costs,  jchajges»  and  commissions,  may  be  raised, 
provides  that  "The  surplus  of  the  proceeds  of 
the  sale,  after  satisfying  the  tax,  costs,  charges, 
and  commissions,  shall  be  paid  to  the  owner  of 
the  property,  or  his  k«al  representatives;  or  if 
he  or  they  cannot  be  &und,  or  refuse  to  receive 
the  same,  then  such  si^lus  shall  be  deposited 
in  the  Treasury  of  the  United  States,  to  be  there 
held  for  the  use  of  the  owner  or  his  legal  rep- 
resentatives, untQ  he  or  they  shall  make  appli- 
cation therefor  to  the  Secretaiy  of  the  Treasury, 
who,  mpon  audi  application,  shaU,  bv  warrant 
on  the  Treasuiy,  cause  the  same  to  be  paid  to 
theappUcant*^  12  Stat,  at  L.  chap..45,  sec.  86, 

^In  UfUted  Stain  ▼.  Ihtfhr,  104  U.  S.  216 [26: 
721],  this  section  was  the  subject  of  considera- 
tion by  this  court;  and  it  was  held  that  it  was 
not  repealed  by  the  Act  of  June  7, 1862;  that 
prior  to  the  application  of  the  owner  tdt  the  sur- 
plus he  has  no  claim  therefor  which  can  be  en- 
forced by  suit  against  the  United  States;  and 
that  the  Statute  of  Limitations  begins  to  run 
aAunst  it  <»ily  from  the  date  of  his  application. 
*nils  decision  covers  the  present  case.  It  is  of 
no  consequence  to  the  Government  what  the 
claimant  did  with  his  right  of  redemption;  it 
was  never  exerdsed  by  him  or  the  purchaser 
from  him,  assuming  that  it  could  have  been  en- 
forced, and  the  time  for  its  assertion  has  long 
ainoe  eUpsed.  The  United  States  did  not  guar- 
anty the  title  it  gave  upon  the  tax  sale;  and  it 
does  not  appear  that  the  levy  or  the  proceedings 
for  the  sale  have  ever  been  called  in  question. 
If  the  sale  was  for  any  reason  invalid,  and  the 
United  States  could  be  held  to  indemnifv  the 
owner  therefor,  the  release  by  his  quitclaim  of 
an  interest  in  the  property  would  secure  the 
Oovemment  against  any  claim  on  that  accoimt. 
We  see  no  wid  ground  for  the  refusal  of  the 
Secretary  of  the  Treasurv  to  comply  with  the 
command  of  the  law  and  pay  to  the  claimant 
tlie  mon^  which  the  Government  has  always 
beld  as  trustee  for  him»  and  payable  on  his  ap- 
plication. 

Ttueoopy.   iKet: 

James  R.  MoKeim^,  Gkck,  Supw  Oourt,  U.  8. 


UNITED  STATES,  Ffff,  in  Err,, 

BARTHOLD  SCHLESINGBR  bt  al.,  Do- 
ing Business  under  the  Firm  Name  and 
Style  of  Natlob  &  Compaht. 

(Bee  8.  a  Beporter'S  ed.  lOa-Ui.) 

JhtUe^^coniiirucUcn  qf  deeUicn  by  8e&ntary 
pftha  Tr^eoiurjf-^whmnoiflnaL 

ItO  V.  S. 


Under  seotioiis  2081  and  8011  R.  8.  the  decision  of 
the  Secretarr  of  the  Treasury  Is  not  floal  in  asiiit 
affotnst  an  Importer  to  reoover  further  duties, 
there  having  been  a  payment  of  estimated  duties. 


a  delivenr  of  the  flroods,  a  reUquidation  anesslnff 
sudh  farther  duties,  a  protest  and  an  appeaL 

Wo.  106.1 
Arffued  Jan.  13,  im.    Deeded  Jan.  i4, 1887. 

r\  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts.  Re- 
ported below,  14  Fed.  Rep.  682.    Affirmed, 

The  history  and  facts  of  the  case  sufficiently 
appear  in  the  opinion  of  the  court 

Mr.  O.  A.  Jenks,  SaUeitor-Gen.,  for  plaint- 
iff in  error. 

Mmri.  WilUam  S.  H»U  and  L.  S.  Dab- 
mmy,  for  defendants  in  error. 

Mr.  Justice  Blatchford  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  at  law  brought  by  the  United 
States  against  the  members  ofthe  nrm  of  Nay- 
lor  A  Oy.,  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts,  to  re- 
cover a  sum  of  money  claimed  to  be  due  as  fnoi 
duties  on  merchandise,  imported  into  the  Port  *^  ^ 
of  Boston  from  England,  in  January,  1880. 
llie  importers  paid  the  estimated  amount  of 
duties,  and  obtained  possession  of  the  goods, 
and  this  suit  was  brought  to  recover  the  dif- 
ference between  the  duties  so  paid  and  a  larger 
amount  at  which  the  collector  subsequently 
liquidated  the  duties.  The  case  was  tried  by 
the  court  without  a  jury,  evidence  being  intro- 
duced by  both  parties.  The  court  found  the 
following  facts:  "The  defendants  imported 
into  Boston  from  Liverpool  the  merchandise 
named  in  plaintifb*  declaration,  which  they 
(the  defendants)  invoiced  and  entered  as  'scrap 
steel,'  dutiable  at  80  per  cent  ad  wHorem.  At 
the  time  of  the  entry  thev  paid  the  estimated 
duties  thereon,  calculatea  at  80  per  cent  ad 
valorem^  and  all  the  merchandise  was  there- 
upon then  delivered  to  them.  No  question  was 
made  but  that  a  portion  of  the  merchandise 
was  dutiable  at  80  per  cent  ad  vaLorem,  as  en- 
tered. The  other  and  disputed  portion  of  the 
merchandise  consisted  of  pieces  of  steel  rail- 
way bars,  sawed  at  both  ends,  from  two  feet 
to  six  feet  in  length.  After  entry  the  whole 
merchandise  was  weighed  by  customs  officers, 
proper  examination  was  made  thereof  by  the 
appraiser,  who  duly  made  report  thereon  to  the 
collector,  who,  in  aue  course  and  form  of  law, 
liquidated  the  entries,  classifying  the  undis- 
puted portion  of  the  sierchan^se  as  it  was  en- 
tered, and  assessing  the  dutv  thereon  at  80  per 
cent  ad  talarem.  but  classifying  the  disputed 
portion  as  'steel  in  bars,  dutiable  at  2^  cents  a 
pound,  under  department  decision  of  October 
81,  1879,  No.  4278/  Against  this  classification 
of  the  disputed  portion  of  the  merchandise  and 
the  ascertainment  and  liquidation  of  the  duty 
thereon  the  defendimts  duly  protested,  and  ap- 
pealed to  the  Secretary  of  the  Treasury,  who 
sustained  tiie  action  ofthe  collector,  and,  the 
defendants  not  paying  the  duty  thus  ascertained 
and  assessed,  uiis  action  was  brought.  The 
plaintiffs  daimed  that  the  decision  of  the  Sec- 
retary of  the  Treasury,  under  the  provisions  of 
section  2981  of  the  Revised  Statutes  of  the 
Uiuted  States,  was  final  and  conclusive,  the 
defendants  not  having  paid  the  duties  and 
brought  suit  to  recover  the  amount  so  paid,    [mi 
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and  that  the  plaintiffs  were  entitled  to  recoTer 
the  whole  amount  found  due  upon  liquidation 
by  the  collector,  with  interest,  which  amount 

00  found  due  was  $2,125.80.  It  also  appeared 
that,  owin^  to  error  in  the  supposed  weignt  and 
amount  ofthe  merchandise  when  the  estimated 
duties  were  paid,  the  proper  duty  due  upon  all 
the  importations,  calling  the  merchandise  'scrap 
steel/  as  entered,  and  dutiable  at  90  per  cent 
cut  valorem,  was  $116.50  more  than  had  been 
ptiid  as  the  estimated  duty  thereon;  which 
sum  of  f  11 6.50  is  included  in  the  above 
amount  of  $2,125.80.  The  defendants  intro- 
duced testimony  tending  to  show,  and  the 
court  found,  as  a  fact,  that  the  steel  railway 
bars  above  described  were  commercially  known 
as  '  scrap  steel,'  and  that  thev  were  fit  only  to 
be  remanufactured." 

Upon  the  foregoing  facts  the  court  ruled,  as 
matter  of  law,  that  the  assessment  of  duty  by 
Uie  collector  upon  the  disputed  portion  of  the 
merchandise  was  illegal,  and  that  the  plaintiffs 
were  not,  under  the  provisions  of  section  2931, 
entitled  to  recover  the  full  amount  they  claimed, 
and  ordered  judgment  for  the  plaintiffs  for 
$116.50  only.  To  this  ruling  and  order  the 
plaintiffs  excepted;  and  judgment  being  en- 
tered for  them  for  $116.50,  they  have  brought 
this  writ  of  error. 

The  circuit  court,  in  its  decision,  made  in 
December,  1882,  14  Fed.  Rep.  682,  construed 
sections  2931  and  3011  ofthe  Revised  Statutes. 
Section  3011,  as  it  stood  at  the  time  of  these  im- 
portations and  stands  now,  reads  as  follows: 
"Any  person  who  shall  have  made  payment 
under  protest  and  in  order  to  obtain  posses- 
sion of  merchandise  imported  for  him,  to  any 
collector,  or  person  acting  as  collector,  of  any 
money  as  duties,  when  such  amount  of  duties 
was  not,  or  was  not  wholly,  authorized  by  law, 
may  maintain  an  action  in  the  nature  of  an  ac- 
tion at  law,  which  shall  be  triable  by  jury,  to 
ascertain  the  validity  of  such  demand  and  pay- 
ment of  duties,  and  to  recover  hsck  any  excess 
so  paid.  But  no  recovery  shall  be  allowed  in 
such  action  unless  a  protest  [and  appeal  shall 
have  been  taken  as  prescribed  in  section  twen- 
ty-nine hundred  and  thirty -one.]"  The  portion 
contained  in  brackets  was  inserted  by  the  Act 
of  February  27,  1877,  chap.  69,  19  Stat,  at  L. 
247,  in  place  of  the  words  "in  writing  and 
signed  by  the  claimant  or  his  agent,  was  made 
r  1 1 9 1  ^^  delivered  at  or  before  the  payment,  setting 
[  ^  ^  ^  J  forth  distinctly  and  specifically  the  grounds  of 
objection  to  the  amount  cLiimed.^'  Section 
8011,  as  it  originally  stood  hi  the  Revised  Stat- 
utes, was  a  re-enactment  of  the  Act  of  Februaiy 
26,  1845,  chap.  22,  5  Stat,  at  L.  727. 

Section  2931  is  a  re-enactment  of  section  14 
of  the  Act  of  June  80, 1864,  chap.  171 ,  18  Stat 
at  L.  214,  and  is  in  these  words:  "On  the  entry 
of  any  vessel,  or  of  any  merchandise,  the  decis- 
ion of  the  collector  of  customs  at  the  port  of  im- 
portation and  entiT,  as  to  the  rate  and  amount 
of  duties  to  be  paid  on  the  tonnage  of  such  ves- 
sel or  on  such  merchandise,  ana  the  dutiable 
costs  and  charges  thereon,  shall  be  final  and 
conclusive  against  all  persons  interested  there- 
in, unless  the  owner,  master,  commander,  or 
consignee  of  such  veffid,  in  the  case  of  duties 
levied  on  tonnage,  or  the  owner,  importer,  con- 
signee, or  agent  of  the  merchandise,  in  the  case 

01  duties  levied  on  merchandise,  or  the  costs 


and  chaiges  thereon,  shall,  within  ten  days 
after  the  ascertainment  and  liquidation  of  the 
duties  by  the  proper  officers  of  the  customs,  as 
well  in  cases  of  merchandise  entered  in  bond  aa 
for  consumption,  give  notice  in  writing  to  Ibe 
collector  on  each  entiy,  if  dissatisfied  with  his 
decision,  setting  forth  therein,  distinctiy  and 
spedflcally,  the  grounds  of  his  objection  there- 
to, and  shall,  within  thirty  days  after  tike  date 
of  such  ascertainment  and  liquidation,  appeal 
therefrom  to  the  Secrc^aiy  of  the  Treasury. 
The  decision  of  the  Secretary  on  such  ap- 
peal shall  be  final  and  conclusive;  and  such 
vessel,  or  merchandise,  or  costs  and  charges, 
shall  be  liable  to  duty  accordingly,  unless  suit 
shall  be  brought  within  ninety  daya  after  the 
decision  of  the  Secretaiy  of  the  Treasuir  on 
such  appeal  for  ainr  duties  which  shall  have 
been  paid  before  the  date  of  such  decision  on 
such  vessel,  or  on  such  merchandise,  or  costs  or 
charges,  or  within  ninety  days  after  the  pay- 
ment of  duties  paid  after  the  decision  of  the 
Secretary.  No  suit  shall  be  maintained  in  any 
court  for  the  recovery  of  any  duties  alleged  to 
hayebeen  erroneously  or  illegally  exacted,  un- 
til the  decision  of  the  Secretary  of  the  Treas- 
ury shall  haye  been  first  had  on  such  appeal, 
unless  the  decision  of  the  Secretary  shall  be  de- 
layed more  than  ninety  days  from  the  date  of 
such  appeal  in  case  of  an  entry  at  any  port  east 
of  the  Rocky  Mountains,  or  more  than  five 
months  in  case  of  an  entry  west  of  those  moun- 
tains." The  view  of  the  circuit  court  was, 
that,  under  section  8011,  there  could  be  no  suit 
against  a  collector  to  recover  back  an.excess  of 
duties  paid  on  merchandise  imported,  unless 
the  payment,  in  addition  to  being  made  under 
protest,  Was  made  "in  order  to  obtainposses- 
sion"  of  the  merchandise;  that  section  2981  di 
not  destroy  the  limitation  imposed  by  section 
3011  on  the  right  to  sue  to  recover  back  duties 
or  createany  nght  to  sue  independentiy  of  such 
limitation;  and  that,  consequenUy,  as  it  was 
pUdn.  as  a  fact,  that  the  $2,009.80  of  dutioa 
liquidated  and  sou^t  to  be  recovered  were 
ille^lly  imposed,  the  importers  could  not,  after 
paying  them,  recover  them  back,  but  could 
obtain  the  benefit  of  the  exemption  from  the 
duty  demanded  by  a  defense  in  this  suit,  and  by 
that  means  alone. 

We  concur  in  this  yiew,  and  are  of  opinion 
that  the  proper  construction  of  section  2981,  in 
view  of  the  fact  that  section  8011  ia  in  force 
ooncurrentiy  with  it,  is  that  the  decision  of  tiie 
Secretary  of  the  Treasury  Ib  not  final  and  oon- 
duslve,  except  in  a  case  where,  after  a  protest 
and  an  appeal,  a  payment  of  duties  is  niadc  in 
order  to  oblahi  possession  of  the  goods,  and  llien 
a  suit  is  not  brought  to  recover  back  the  duties, 
within  the  times  and  under  the  limitations  pre- 
scribed by  section  2981.  That  being  so,  it  is. 
not  final  m  the  present  case,  there  having  been 
a  i>ayment  of  estimated  duties,  a  delivery  of 
the  goods,  a  reliquidation  assessing  further- 
duties,  a  protest,  an  appeal,  and  a  suit  against 
the  importers  by  the  United  States  to  recover 
the  further  duties. 

The  United  States  cite  the  decision  of  the 
District, Court  of  the  United  States  for  the^ 
Southerfi  District  of  New  York  in  U.  8.  y. 
GauHnery,  7  Ben.  252,  and  the  cases  of  Watt  v. 
m  8.  15  Blatchf.  29,  and  (71  8.  y.  Phsipi,  IT 
Blatchf.  812,  as  sustaining  the  view  maintained: 
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by  tbem.  The  first  case  cited  was  decided  in 
April,  1874,  before  the  enactment  of  the  Re- 
vised Statutes,  in  June,  1874:  the  second  case 
in  July.  1878;  ood  the  third  in  Noyember, 
1879.  But  this  court,  in  NoTember,  1888,  in 
ArMon  ▼.  Murphy,  109  U.  8.  288  [27:  920],  a 
suit  brought  i^afnst  a  collector  in  1879,  to 
recover  back  duties  executed  in  1871,  held 
that  theonlv  existing  authority^  for  such  a  suit 
was  to  be  found  in  the  provisions  of  sections 
8011  and  2981  talcen  together.  In  the  opinion 
of  this  court  at  October  Term,  1875,  hi  Barney 
V.  Watson,  92  U.  S.  449  [28:  7801,  a  suit  brought 
to  recover  back  duties  paid  in  March,  1864,  on 
an  importation  made  in  December,  1868,  it 
was  suggested  that  the  Act  of  February  26, 
1845,  now  section  8011,  was  supplied  by  section 
14  of  the  Act  June  80, 1864,  m>w  section  2981, 
and  was  thus  repealed  by  implication.  That 
case,  however,  arose  before  the  Act  of  June  80, 
1864,  was  passed,  and  not  under  it,  thoueh 
adjudged  here  after  it  was  enacted.  But  tne 
decision  in  Ammm  v.  Murphy  W9E  based  on  the 
view  that  sections  8011  and  2981  coexist,  and 
must  be  construed  together.  So,  what  was 
held  in  United  States  v.  Cftnuinery,  under  the 
idea  that  section  14of  the  Act  of  June  80, 1864, 
was  the  only  statute  to  be  considered  (and  the 
Act  of  February  26, 1845,  is  not  alluded  to  in  the 
decision),  is  of  no  force  when  sections  8011  and 
2981  are  both  of  them  to  be  taken  into  consid- 
eration, as  ooexistinff.  The  same  remarks  ap- 
ply to  what  was  ruled,  on  the  same  basis,  in 
United  States  v.  PA^ 

In  Watt  T.  United  Aates,  the  suit  was  by  the 
United  States  to  recover  duties  liquidated  in 
1876  on  an  importation  made  in  1872,  and  there 
was  no  appeiu  after  liquidatioD;  and  it  was 
held  that  for  that  reason  the  defendant  could 
not  attack  the  liquidation. 

Nor  does  anything  in  the  decision  inWestray 
▼.  UhUsd  States,  85  U.  S.  18  Wall  822  [21: 
768],  control  the  present  case.  That  case  had 
reference,  it  is  ftrae,  to  section  14  of  the  Act  of 
Jnne  80,  1864,  and  the  suit  was  one  by  the 
United  States,  on  a  bond  given  on  the  entry  of 
goods  for  warehousing,  conditioned  to  pay  the 
amount  of  duties  to  be  ascertained  to  be  due 
and  owing  on  the  goods.  The  duties  were 
afterwards  liquidateC  The  defendants,  at  the 
trial,  offered  to  show  that  the  duties  should 
have  been  less.  The  evidence  was  excluded, 
on  the  ground  that  there  had  been  no  appeal 
from  the  decision  of  the  collector,  and  this 
ooart  sustained  the  ruling. 

Judgment  affrmed, 

Troeoopy.   Test:  _ 

James  H.  MoKenney,  Olerk,  Sap.  Court,  U.  fi. 


UNITED  STATB8,  Appt.. 
GEORGE* K.  OTIS. 

GEORGE  K.  OTIS,  Appt., 

UNITED  STATES. 

(Bee  &  a  Reporter's  ad.  116-lM.) 

Oimiraets  for  carrying  the  maH—eonstruetion  of. 

In  m  suit  on  oertaln  ooutraots  for  oarrying  the 
Mdli  Id  theatyof  New  York,  it  Is  held  that  the 
new  or  additional  servlee  which  was  to  be  performed 
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without  additional  oompensatloii  Is  such  servloe  In 
the  City  of  New  York,  and  does  not  include  addi- 
tional service  In  carrylnff  the  mails  to  a  depot  in 
JciBoy  City. 

[Nos.  688,  806.1 
Sulmitted  Dec.  £0,  2886.  Decided  Jan.  £4,  2887. 

CROSS  appeals  from  the  Court  of  Claims.  Re- 
ported below,  20  Ct  CI.  815.    Affirmed. 

The  history  and  facts  of  the  case  sufiQciently 
appear  in  the  opinion  of  the  court. 

Messrs.  A.  H.  Oarlitndy  Atty-Oen.,  and 
Robert  A.  Howard*  Assistant  Atiy-Qen., 
for  the  United  States: 

The  claim  of  the  contractor  is  for  extra  serv- 
ice in  carrvine  mails  from  the  foot  of  Cortkmdt 
Street  to  the  Pennsylvania  Railroad  depot  at 
Jersey  City.  It  is  admitted  that  this  service 
was  not  included  in  the  designation  of  routes  in 
the  contract.  The  contract  nowhere  contains 
any  provision  for  compensation  for  extra,  addi- 
tional, or  new  service.  On  the  contrary,  the 
contractor  agreed  to  perform  all  other  mail 
messenger  and  transfer  service  now  being  per^ 
formed  in  the  said  Citv  of  New  York,  and  any 
and  all  new  or  additional  mail  messenger  or 
transfer  service  in  the  said  city,  whether  to  and 
between  depots  and  landings  now  established 
and  those  which  may  hereiSter  be  established, 
which  may  become  necessary  and  be  required 
by  the  Postmaster-General,  without  additlona] 
compensation.  And  it  was  further  stipulated 
and  agreed  that  the  Postmaster-General  may 
order  new  or  additional  service  which  may  be 
come  necessaiy  to  be  performed,  which  shall 
be  performed  without  aiaditional  compensation. 

There  is  no  uncertainty  in  the  terms  of  this 
contract  No  necessity  exists  to  go  beyond  its 
language.  The  fact  that  the  contract  was  prc- 
paiwi  and  furnished  bv  the  defendant  does  not 
affect  the  matter  of  dispute.  The  advertise- 
ment by  the  United  States  and  the  proposal  by 
the  contractor  preceded  the  contract  and  are 
recited  in  it  These  were  the  mutual  acts  of 
the  parties;  and  the  contract  can,  in  the  correct 
uses  of  phrases,  be  Inought  within  the  doctrine 
of  a  contract  prepared  hj  another  and  under 
which  obligations  were  incurred  or  prop 
parted  with,  as  spoken  of  in  Ifoonan  v. 
ley,  76  U.  S.  9  WalL  407  a»:761) 

No  question  of  quantum  meruu,  or  equitable 
right  to  reasonable  allowance  by  reason  of  a 
departure  from  the  terms  of  the  contract  by 
mutual  consent,  as  mentioned  in  Boberfs  Oass^ 
92  U.  S.  41  (23:646),  need  be  considered  here. 
The  defendant  relies  upon  the  express  covenant 
to  perform  all  other  mail  messenger  service 
witnout  additional  compensation. 

It  matters  not  whether  the  extra  service  was 
••other"  or  "new,"  or  "additional;"  it  is  fully 
covered  by  the  stipulations  of  the  agreement 
It  is  useless  elaboration  to  discuss  whether  it 
was  additional  to  the  desimated  service  "from 
the  New  York  City  postofflce  to  the  Pennsyl- 
vania Railroad  depot  (Jeraey  City)  fifty-four 
(54)  times  per  week,"  or  whether  it  was  other 
service,  or  new  service,  as  distinguished  from 
that  specified.  It  is  sufficient  to  Know  it  was 
mail  messenger  service  to  a  depot  then  estab- 
lished, and  that  it  was  required  by  the  Post- 
master-General. It  was  then,  by  reference  to 
the  contemporaneous  acts  of  the  contracting 
parties,  service  in  the  City  of  New  Toik. 

Mr.  J.  ColemaA,  for  claimant: 
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TIm  defendant,  liaTlng  ordered  the  change 
in  the  service,  and  the  chance  being  of  such  a 
nature  as  to  xeaaonably  involve  the  claimant  in 
additional  expense,  he  is  entitled  to  recover  the 
money  paid  ur  ^'^  ^^  ferriage  and  also  for 
the  extra  service  performed  by  him.  And  the 
contract  being  silent  upon  the  amount  to  be 
paid  for  the  extra  service,  the  measure  of  dam- 
age is  the  reasonable  value  of  the  service  wr- 
formed  and  fanterast  on  the  amount  paid  by  him 
from  the  time  of  payment. 

Granfi  Ckm,6  Ci. OL  78;  (hop&r^i  OsM,8Ct. 
CI.  199;  Fbrdy.  U.  &  17  0t  CL60. 

The  chief  guide  in  consdruinf  the  contract  is 
the  actual  intention  of  the  parties— the  under- 
standing whidi  they  both  nad— not  the  design 
of  either  individually. 

GunnUon  Y,BaMrofi,ll  Yt  480;  SPkuns.  Cont 
7th  ed.  681. 

The  court  will  consider  the  object  which  the 
parties  had  in  view. 

SpringHeen  v.  Samutm,  89 H.  T.  706;  La^  v. 
Green,  Si  Pa.  S14;  Akine  v.  U.  8.  17CtGL 
860. 

It  will  take  into  consideration  all  the  sur- 
founding  facts  and  drcumstances. 

Dent  V.  Ihfih  Am.  8team$hip  Oo,  49  N.  Y. 
890;  Thanuu  v.  Wiggen,^ lU.  470;  KarmuUer 
V.  KroU,  18  Iowa,  868;  U.  A  v.  GM<m$,  109  U. 
8.800(27:906). 

If  any  doubt  exists,  it  should  be  construed 
strongly  against  the  party  who  prepared  it. 

Nocman  yJBradleif,  76  U.  S.  9  Wall.  894  (19: 
757);  Oarrieon  v.  U.  &  74  U.  S.  7  Wall.  688  (X^i 
877). 

Mr,  Juetiee  Blatchford  delivered  the  opin- 
ion of  the  court: 

These  are  appeals  by  both  parties  from  a 
judgment  rendered  by  the  court  of  claims  in 
favor  of  George  E.  Otis  against  the  United 
States  for  |16,446.86.  The  claims  of  Otis  are 
founded  on  two  contracts  for  carrying  the 
mails,  on  two  routes,  No.  6686  and  No.  6686. 
The  findings  of  fact  by  the  court  of  claims,  con- 
tained in  the  record,  are  set  forth  at  length  fan 
the  report  of  the  case  in  80  Ct  OL  815.  Such 
of  them  as  are  material  are  as  follows: 

As  to  No.  6636.  Finding  No.  1.  The  United 
States  advertised,  March  1, 1877,  by  an  adver- 
tisement headed  "MM  Station  Seniee,  New 
7<n'k  Oity,'*  for  proposals  "For  carrying  the 
mails  of  the  United  States  from  July  1, 1877, 
to  June  80, 1881,  in  the  Oity  of  New  York,  as 
herein  specified.  Route  No.  6686."  The  find- 
inss  state  that  the  advertisement  designated  the 
pomts  to  and  from  which  the  mails  shoTdd  b^ 
carried,  but  those  points  are  not  set  forth  in  the 
findings.  The  advertisement  then  proceeded: 
"It  is  to  be  maderstood  and  ;greed  that  any 
increase  in  the  service^  which  may  be  rendered 
r  11 61  necessary  by  the  removal  to  other  localities  of 
^  '  any  of  the  above  named  stations,  or  by  any 
other  cause,  may  be  ordered  by  the  Postmaster- 
General,  and  shall  be  paid  for  pro  rata;  and, 
also,  that  comi)ensation,  pro  rata,  shall  be  de- 
ducted in  case  of  decrease  in  said  service,  caused 
by  any  such  removal  or  by  the  discontinuance 
01  any  of  said  stations." 

Under  this  advertisement  Otis  made  a  writ- 
ten proposal  "To  cany  the  mails  of  the  United 
States  from  July  1, 1877,  to  June  80, 1881,  on 
Boole  Na  6686^  between  New  Yoi^  Oitypost- 
tlO 


office  and  branch  offices.  Stale  of  New  York, 
under  the  advertisement  of  the  Postmaster-Gen- 
eral dated  March  1,  1877,"  for  the  sum  of 
$14,900  per  annum.  On  the  18th  of  April, 
1877,  a  written  contract  was  executed  by  the 
United  States  and  Otis,  which  rented  that  the 
proposal  of  Otis,  under  said  advertisement,  "for 
the  performance  of  the  mail  station  service  at 
the  City  of  New  York,  in  the  said  advertise 
ment  described,"  at  the  price  and  for  the  term 
above  named,  had  been  accepted,  and  then  pro- 
ceeded: "Now,  therefore,  the  said  contractor 
and  his  sureties  do.  Jointly  and  severany,  un- 
dertake, covenant  and  agree  with  the  united 
States  of  America  to  carry  the  mail  of  the  United 
States,  using  such  proper  means  therefor,  and 
particularly  the  wagons  hereinafter  described, 
as  may  be  necessary  to  transport  the  whole  of 
said  mafl,  whatever  may  be  its  size  or  weighty 
during  the  term  of  this  contract.  •  •  «  And 
any  new  or  additional  mafl  station  service  which 
may  become  necessaiy  and  be  required  by  the 
Postmaster-General  during  the  term  of  this  con- 
tract. *  *  *  Tt  is  further  understood  and 
agreed  that  any  increase  in  the  service  which 
may  be  rendered  necessary  by  the  removal  to 
other  localities  of  any  of  the  above  named  sta- 
tions, or  by  any  other  cause,  may  be  ordered 
by  the  Postmaster-General,  and  shall  be  paid 
for  pro  rata;  and  also  that  compensation,  pro 
rata,  shall  be  deducted  in  case  of  decrease  in 
said  service,  caused  by  any  such  removal,  or  by 
the  discontinuance  of  any  of  said  stations." 

Otis,  whfle  engaged  m  canring  the  mails 
under  this  contract,  and  also  under  the  contract 
for  mafl  messenger  service,  setteth  herdnafter 
in  finding  No.  8,  was  directed  by  the  post- 
master in  New  York  Oity  to  perform  the  fol- 
lowing trips:  Eighteen  round  trips  per  week 
from  station  E,  No.  465  Eighth  Avenue,  to  the 
Hudson  River  Raflroad  depot,  Thirtieth  Street 
and  Tenth  Avenue;  six  tnps  per  week  from 
postoifice  to  Harlem  Raflroad  depot,  Forty-Sec- 
ond Street  and  Fourth  Avenue,  6:80  A.  M.  train. 
These  trips  were  duly  performed.  The  service 
between  station  E  and  the  Hudson  River  Rail- 
road depot  amounted  to  8.784  miles.  The  al- 
lowance therefor  under  Mid  station  service  con- 
tract would  be  1657.68.  The  service  between 
the  postofflce  and  the  Harlem  Raflroad  depot 
amounted  to  8,607.88  mfles.  The  aUowanoe 
therefor  under  said  station  service  contract 
would  be  1616.97. 

Ab  to  No.  6686.  Finding  No.  8.  The  United 
States  advertised  March  1, 1877,  by  an  adver- 
tisement headed,  *'  Mail  Memenffor  Serneo,  M&m 
York  Oity,"  for  proposals  "  For  carrying  the 
mails  of  the  Unfied  States  between  the  post- 
office  in  the  Oity  of  New  York  and  the  railroad 
stations  and  steamboat  landings,  and  between 
the  several  statfons  where  transfer  servioe  is  re- 
quired, from  July  1, 1877.  to  June  80, 1881",  on 
Route  No.  6685.  The  advertisemettt  then  pro- 
ceeded: "The  foUowing  schedule  shows  the 
mail  messenger  and  transfer  service  now  re- 
quire at  New  York;  but  the  accepted  bidder 
under  this  advertisement  wifl  be  required  to 
perform,  without  additional  compensation,  any 
and  all  new  or  additional  service  that  may  be- 
come necessary  during  the  term  of  the  contract, 
whether  to  and  between  depots  and  landings 
now  established  or  those  which  may  be  hereaf- 
ter estoblished.    Bids  must  be  made  with  thin 
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distinct  nndentanding,  and  most  name  Uie 
amqinnt  per  annum  for  tbe  whole  service,  and 
not  by  tne  trip.  There  win  be  no  diminution 
of  comi)en8atlon  on  account  of  the  discontin- 
uance of  such  portions  of  the  service  as  may 
become  unnecessary  during  the  contract  term; 
but  deductions  will  be  msMle  for  neglect  of 
duty.    ••• 
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T^YMif/Spn.  Grand  Oentrsl  depot  to  Erie  Rail- 
way, 8.86  miks,  six  times  a  week;  Grand  Cen- 
tral depot  to  Pennsylvania  Railroad,  8.55  miles, 
twenty-four  times  a  week;  Grand  Central  depot 
CBoeton  line)  to  Grand  Central  depot  (New 
York  Central  and  Hudson  River  line)  .85  of  a 
mile,  aa  often  as  required.  The  transfer  service 
to  indude  the  conveyance  of  all  cases  of  post- 
office  supplies  for  transit  through  the  dty. ' 

Under  this  advertisement  Otis  made  a  writ- 
ISD  pnmeal ' '  To  canyUie  mails  of  the  United 
States,  from  July  1, 1877,  to  June  80, 1881,  on 
nail  messen^  route  No.  6685,  between  the 
postofftce  at  ifew  York  City  and  the  railroad 
stations  and  steamship  landings  in  said  dty,  in- 
duding  transfers  between  stations,  and  under 
the  advertisement  of  tbe  Postmaster-General, 
dated  Mardi  1, 1877,"  for  the  sum  of  $57,900 
per  annum.  On  the  18th  of  April,  1877,  a  writ- 
ten contract  was  executed  by  the  United  States 
and  Otis,  which  redted  that  the  proposal  of 
Otis,  under  said  advertisement,  "  ¥x)r  the  per- 
formance of  the  mafl  messenger  service  at  the 
City  of  New  York,  in  the  sud  advertisement 
described,"  at  the  price  and  for  the  term  above 
named,  had  been  accepted,  and  then  proceeded: 
1MU.  8. 


"Now,  therefore  the  said  contractor  and  his 
sureties  do,  lointly  and  severally,  undertake, 
covenant  and  agree  with  the  United  States  of 
America  to  carry  the  mails  of  the  United  States, 
using  sudi  proper  means  therefor,  and  particu- 
larly the  wagons  hereinafter  described,  as  may 
be  necessary  to  transport  the  whole  of  said 
mafl,  whatever  may  be  its  size  or  wdght,  dur- 
ing the  term  of  this  contract,  as  follows,  to  wit: 

From  the  New  York  City  poetofflce  to  the 
Pennsylvania  Railroad  depot  (Jersey  City) 
fifty-four  (64)  times  per  week;  returning  from 
said  depot  to  poetofflce  twenty-seven  (217)  times 
per  week. 

Prom  the  Now  York  City  postofflce  to  the 
Pennsylvania  Railroad  depot  (foot  of  Cortlandt 
Street)  and  back  fifty  (50)  times  per  week. 

From  the  New  York  City  postofflce  to  the 
Brie  Railway  depot,  forty-three  (48)  times  per 
week;  returning  from  said  depot  to  postofflce 
flfty-9even  (57)  times  per  week. 

From  the  New  York  Ci^  postofflce  to  the 
depot  of  the  Northern  Railroaa  of  New  Jersey 
and  back  twelve;  (12)  times  per  week. 

Prom  the  New  York  City  poetofflce  to  the 
New  Jersey  and  New  York  Railroad  depot 
eighteen  (18)  times  per  wedc;  returning  from 
said  depot  to  postofflce  twenty-four  (24)  times 
per  week. 

Prom  the  New  York  City  postofflce  to  the 
Montclair  and  Greenwood  Lake  Railroad  depot 
and  back  six  (6)  times  per  week. 

From  the  New  York  City  postofflce  to  the 
New  Jersey  Midland  Railroad  depot  and  back 
six  (6)  times  per  week. 

Prom  the  New  York  City  poetofflce  to  the 
depot  of  the  Central  Railroad  of  New  Jersey 
forty-nine  (40)  times  per  week;  returning  from 
said  depot  to  postofflce  thhty-seven  (87)  times 
per  week. 

From  the  New  York  City  postofflce  to  the 
Delaware,  Lackawanna  ana  Western  depot 
thirty -six  (86)  times  per  week;  returning  from 
said  depot  to  postofflce  forty-two  (42)  times  per 
week 

Prom  the  New  York  City  postofflce  to  the 
New  York  and  New  Haven  Kailroad  depot 
fifty  (50)  times  per  week;  returning  from  said 
depot  to  postofflce  forty-four  (4^  times  per 
week. 

Prom  the  New  York  City  postofflce  to  the 
New  York  and  Harlem  Railroad  depot  and 
back  dghteen  (18)  times  per  week. 

Prom  the  New  York  City  postofflce  to  the 
New  York  Central  and  Hudson  River  Ridlroad 
depot  forty-five  (45)  times  per  weds;  returning 
from  said  depot  to  poetofflce  seventy-one  (a) 
times  per  week. 

Prom  the  New  York  City  poetofflce  to  the 
New  Jersey  Southern  Raiboad  depot  and  bad: 
twdve  (12)  times  per  week. 

Prom  the  New  York  City  postofflce  to  the 
Staten  Island  Railroad  depot  and  back  eighteen 
(18)  times  per  week. 

Prom  the  New  York  Ci^  postofflce  to  the 
Pall  River  boat  landing  six  (6)  times  per  week; 
returning  from  said  landing  to  postofflce  seven 
(7)  times  per  week. 

Prom  the  New  York  City  postofflce  to  the 
Long  Island  Railroad  depot  and  back  thhr^-six 
(86)  times  per  week. 

Tranrfer».  Grand  Central  depot  to  Erie  Rafl- 
way  six  times  a  week;  Grand  Central  depot  to 
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Pennflylvania  Railroad  twenty-four  timea  a 
week;  Grand  Central  depot  (Boston  line)  to 
Grand  Central  depot  (New  York  Central  and 
Hudson  River  line)  as  often  as  required. 

Tbe  transfer  service  to  include  the  convey- 
ance of  all  cases  of  postofflce  supplies  arriving 
for  transit  through  tbe  city;  each  and  every 
transfer  to  be  made  as  often  as  may  be  required 
by  the  Postmaster-C^eral ;  and  will  do  and  per- 
form all  other  mail  messenger  and  transfer  ser- 
vice now  being  performed  In  said  City  of  New 
York,  and  any  and  all  new  or  additional  mail 
messenger  or  transfer  service  in  the  said  city, 
whether  to  and  between  depots  and  landings 
now  established  and  those  which  may  hereafter 
be  established,  which  may  become  necessary 
and  be  required  hj  the  Postmaster-General  dur- 
ing the  time  of  this  contract,  without  additional 
compensation;  said  service  to  be  performed  at 
such  hours  of  arrival  and  departure  at  and  from 
the  above  designated  points  or  places,  or  those 
which  may  be  hereafter  establicned,  as  the  post- 
master at  New  York  City  may  order  and 
direct 

It  is  hereby  stipulated  and  agreed  that  the 
Postmaster-General  may,  if  it  be  required  by 
the  public  Interest,  oraer  new  or  additional 
service  which  nmy  become  necessary  to  be  per- 
formed, which  AaQ  be  performed  without  ad- 
ditional compensation;  also,  that  he  miiy  dis- 
continue or  curtail  the  service,  in  whole  or  in 
part,  if  in  his  judgment  the  public  interest  shall 
so  require,  he  allowing  as  full  indemnity  to  the 
contractor  one  month's  extra  pay  on  the  amount 
of  service  dispensed  with,  and  Kpro  rata  com- 
pensation for  the  amount  of  service  retained 
and  continued.'' 

While  Otis  was  engaged  in  the  performance 
of  this  contract,  the  United  States,  on  the  12th 
of  November,  1878,  directed  him  to  transport 
mails  which  theretofore  had  been  transferred, 
as  required  by  the  contract,  •'from  the  New 
York  City  postofflce  to  the  Pennsylvania  Rafl- 
road  depot  (foot  of  Cortlandt  Street)  and  back, 
fifty  times  per  week,"  across  the  Hudson  River 
to  the  Pennsylvania  Railroad  depot  at  Jersey 
Citv,  in  the  State  of  New  Jersey.  This  service 
Otis  performed  from  November  12,  1878,  to 
July  1,  1881.  The  pro  rata  compensation  for 
it,  as  also  its  reasonable  value,  is  |15.787.78. 
When  the  contract  was  executed,  this  extra 
service  was  being  performed  by  the  Pb.  nsyl- 
vania  Railroad  Company,  under  contract  with 
the  United  States. 

The  item  for  the  extra  service  between  station 
E  and  the  Hudson  River  Railroad  depot,  |657. 58, 
and  the  item  for  the  extra  service  betv?een  the 
foot  of  Cortlandt  Street  and  Jersey  City, 
$16, 787,78,  were  allowed  by  the  court  of  claims. 
The  item  for  the  extra  service  between  the  post- 
office  and  the  Harlem  Railroad  depot,  $616.97, 
was  disallowed. 

No  error  is  assigned  by  Otis  as  to  the  disal- 
lowance of  the  $dl5.97.  But  the  United  States 
question  the  propriety  of  the  allowance  of  the 
other  iwo  items.  They  contend  that  the 
''eighteen  round  trips  per  week  from  station  E, 
No.  466  Eiffhth  Avenue,  to  the  Hudson  River 
Railroad  depot,  Thirtieth  Street  and  Tenth 
Avenue,"  were  mail  messenger  service,  under 
the  contract  for  Route  No.  6686,  and  not,  as 
held  by  the  court  of  claims,  mail  station  service, 
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under  the  contract  for  Route  No.  6636.  The 
argument  is  made  ihat  mail  station  service,  un- 
der the  latter  contract,  comprehended  Only 
service  between  the  city  postofflce  and  the  sta- 
tions or  branch  offlces,and  did  not  include  serv- 
ice between  a  station  or  branch  offlce  and  a 
railroad  depot;  and  that  the  latter  was  mail 
messenger  service,  and  was  governed  by  tbe 
terms  of  the  contract  for  Route  No.  6636,  which 
forbade  extra  compensation  in  regard  to  it. 
Although  it  does  not  appear  by  the  record  what 
points  were  designated  in  the  advertisement  or 
in  the  contract  for  Route  No.  6686,  as  those 
between  which  the  mails  were  to  be  carried,  the 
fair  i|if erence  is  that  there  was  no  spodfic  desig- 
nation which  would  include  the  trips  between 
station  E  and  the  Hudson  River  Railroad  depot. 
The  opinion  of  the  court  of  claims  says,  on  this 
subject,  that  this  service  was  not  "named  in  the 
station  contract,  but  that  instrument  provided 
that  any  increase  in  mail  station  service  should 
be  paid  for  pro  rata."  It  held  that  the  service 
was,  on  its  xace,  station  service,  the  mails  being 
taken  from  a  station.  The  mail  station  service 
for  which  Otis  proiKMed  was  designated  in  his 
proposal  as  "  between  New  York  Ciij  postofflce 
and  branch  offices,"  and  the  "man  station 
service  "  named  In  the  contract  is  referred  to  as 
that  for  which  Otis  proposed.  Any  increase  in 
the  service  which  nitght  be  ordered  was  to  be 
paid  for  pro  rctta,  Tne  service  in  question  was 
an  increase  in  the  service,  beyond  that  for  which 
the  $14,900  per  annum  was  to  be  paid.  The 
mail  messenger  contract  for  route  No.  6686  did 
not  contemplate  maO  station  service,  but  only 
service  between  the  main  postoffice  and  rail- 
road stations  and  steamboat  landings.  The 
$667.68  was,  accordingly,  properly  allowed. 

As  to  the  extra  service  to  Jersey  City,  under 
the  contract  for  Route  No  6636,  the  contract 
covered  fifty-four  trips  per  week  from  the  New 
York  City  postoffice  to  the  Pennsylvania  Rail- 
road depot  at  Jersey  City,  and  twenty-seven 
trips  per  week  from  that  depot  to  that  postoffice, 
and  also  fifty  trips  per  weeK  from  that  postoffice 
to  the  Pennsylvania  Railroad  depot  at  the  foot 
of  Cortiandt  Street,  and  fifty  trips  per  week 
from  the  latter  depot  to  that  postofflce.  The 
finding  of  the  court  of  claims  is,  that  on  each 
occasion  of  a  trip  under  the  item  of  fifty  trips 
per  week  from  the  postofflce  to  the  depot  at  the 
foot  of  Cortlandt  Street  and  back,  Otis  was  re> 
quired,  in  addition,  to  cany  the  mails  across  the 
Hudson  River,  and  did  so.  These  trips  wers 
no  portion  of  the  trips  contracted  for  from  the 
postoffice  to  the  Pennsylvania  Railroad  depot 
at  Jersey  C^ty  and  back.  It  Ib  also  found  oy 
the  court  of  claims  that,  when  the  contract  was 
executed,  this  extra  service  in  regard  to  the  fifty 
trips  was  being  performed  by  the  Pennsylvania 
Railroad  Compimy,  under  a  contract  with  the 
United  States.  Tlds  extra  service  was  not  in- 
cluded in  the  routes  designated  in  the  contract. 
The  contract  provides  that  Otis  shall  '*do  and 
perform  all  other  mail  messenger  and  transrer 
service  now  being  performed  in  the  said  City  of 
New  York,  and  any  and  all  new  or  additional 
mail  messenger,  or  transfer  service  in  the  said 
city,  whether  to  and  between  depots  and  land- 
ings now  established  and  those  which  may  here- 
after be  established,  which  may  become  neces- 
sary and  be  required  by  the  Postmaster-General 
during  the  time  of  this  contract,  without  addi- 
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tioD.ll  oomiienaatioii.''  There  is  this  further  pro- 
vision: "  It  is  hereby  stipulated  and  agreed 
that  the  Postmaster-General  may,  if  it  be  re- 
ouired  by  the  public  Interest,  order  new  or  ad- 
<iiitional  service  which  may  become  necessary 
to  be  performed,  which  shaJl  be  performed 
without  additional  compensation." 

It  is  contended  for  the  United  States  that,  as 
Otis  specifically  agreed  in  the  contract  to  carry 
the  mails  to  the  Pennsylvania  Railroad  depot  at 
Jersey  City,  64  times,  and  back  27  times,  each 
week,  in  addition  to  carrying  them  to  Gortlandt 
Btrcet  and  back  GO  times  ea^  week,  the  extra 
-service  acroes  the  river  is'  'new  or  additional  serv- 
ice" and  so  to  be  performed  without  additional 
•compensation.  But  the  fair  construction  of  the 
two  dauses  of  the  contract,  taken  together,  is 
that  the  new  or  additional  service  which  is  to  be 
j)erformed  without  additional  compensation  is 
new  or  additional  service  in  the  City  of  New 
York,  as  expressed  in  the  first  clause.  Espe- 
<cially  is  this  so,  as  the  contract  specifically  des- 
ignates the  54  l^ps  and  the  27  tnps  as  being  to 
and  from  Jersey  City,  and  then  provid«»  for  50 
other  trips  to  Cortlandt  Street  and  50  back. 
Under  those  circumstances,  the  limitation  of 
die  new  or  additional  service  to  be  performed 
without  additional  compensation,  to  such  service 
in  the  City  of  New  York,  would  be  natural; 
service  under  the  contract,  and  out  of  that  city 
and  to  Jersey  City,  being  specially  provided  for 
in  the  case  of  mails  deliverable  at  a  depot  of  the 
Pennsylvania  Railroad,  at  Jersey  City;  and 
service  under  the  contract,  and  out  of  the  City 
of  New  York,  beinf  also  provided  for  in  six 
other  instances  of  delivery  m  Jersey  City,  and 
one  in  Hoboken,  and  one  in  Long  Island  City, 
at  places  to  be  reached  only  by  ferries. 

Jmlgment  affiriMd. 
True  copy.  Test: 

James  H.  MoKeoney,  Clerk,  Sup.  Oourt,  U.  8. 


[86]     HAMIE  M.  ROBERTS,  Ezrx.  of  Faknib  11 
Cook,  Deceased,  Appt., 

FHCENIX  MUTUAL  LIFE  INSURANCE 
COMPANY  OF  HARTFORD,  CON- 
NECTICUT. 

(See  &  a  B^porter'B  ed.  86-SO.) 

I4fe  inturance^-actian  by  assignee  of  policjf— 
proof  qf  assiffnment,  necessary. 

One  olalmJng  to  be  the  assignee  of  a  poUoy  of  life 
lneumnoe  cannot  maintain  an  action  tnereon  with- 
out satisfactory  proof  of  the  assignment. 

[No.  126.] 
Argued  Jan,  1£,  IS,  1887.  Decided  Jan.  fi,  1887. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kentucky.  Af- 
JtTjned, 

The  case  is  sufficiently  stated  by  the  court. 

Messrs,  Marc.  Mnndy,  Samuel  Sheila- 
"barmr  and  /.  Jf.  Wilson,  for  appellant: 

A.  B.  Cook,  as  creditor  of  William  G.  Har- 
vison,  had  an  insurable  interest  in  iiis  life  to 
the  amount  of  the  indebtedness. 

Cammaek  v.  Letds,  82  U.  S.  15  Wall.  648(21: 
'244):  TAatc^i  v.  Meiropole  Ins.  Go.  11  Fed.  Rep. 
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The  policy,  being  made  payable  to  A.  B. 
Cook,  his  executors,  administrators  or  assign- 
ees, ifl  assignable.  The  use  of  the  word  "as- 
signs" is  direct  authority  for  the  payment  of 
the  assignee. 

Pomeroy  v.  Manhattan  Life  Ins.  Ch.  40  111. 
898;  If,  T.  Life  Ins.  Co,  ▼.  Flack,  8  Md.  841; 
Paae  v.  Burnstine,  102  U.  S.  664  (26:268). 

Although  the  lepl  title  remains  in  Cook,  the 
equitable  right  to  have,  use  and  enjoy  the  dona- 
tion as  separate  estate,  passed  to  and  vested  in 
appellant  in  September,  1872,  and  equity  cre- 
ated him  her  trustee. 

Maraman  v.Maraman,^  Met.  (Ky.)  84;  Pmn 
▼.  Young,  10  Bush,  628;  Oampbetl  v.  Oalbreath, 
13  Bush,  459;  l^omasY.  Harkness,  18 Bush,  25. 

Mr.  Au^uatiisi  £•  Willaon,  for  appellee: 

Complainant  cannot  recover,  because  sue  had 
no  insurable  interest  in  the  life  insured;  and  the 
policy  on  that  life  could  not  be  assigned  to  her. 

Wamoek  v.  Datis,  104  U.  8.  775  (26:924); 
Bawe  V.  Adams,  81  Ey.  868. 

If  Dr.  Cook  had  assigned  this  policy  directlv 
to  his  wife,  as  alle^,  he  coula,  unless  such 
assignment  was  exhibited  to  the  (Company,  sell 
the  policy  to  the  Company  even  against  her 
wishes 

Kiuiien  v.  Bedford,  dOTJ.  S.  18  Wall.  418 (20: 
687);  Oassdly.  Qirroll,  24  U.  S.  11  WTieat.  184 
(6:488).  See  Moore  t.  Page,  111  U.  S.  119  (28: 
878). 

The  assignment  to  complainant  is  not  proved. 
The  only  testimony  to  prove  the  execution  or 
delivery  of  the  assignment  of  the  policy  by  Dr. 
Cook,  the  beneficisxy  named  in  the  policy,  to 
complainant,  is  that  of  complainant's  nusband, 
and  ne  is  not  a  competent  witness  to  prove  this 
for  his  wife. 

Civ.  Code  Prac.  Kentucky,  §§  606-1;  Rev. 
Stat.  U.  8.  §  658;  Stein  v.  Bowman,  88  U.  S.  18 
Pet.  221  (10:135);  Lucas  v.  Brooks,  85  U.  S.  18 
Wall.  452  (21:788). 

Mr.  Justice  Blatchford  delivered  the  opin- 
ion of  the  court: 

On  the  27th  of  August,  1872,  the  Phoenix 
Mutual  Life  Insurance  Company,  of  Hartford, 
Connecticut,  a  Connecticut  corporation,  issued 
a  policy,  No.  66,488,  whereby,  in  consideration 
of  the  representations  made  to  them  in  the  ap- 
plication for  the  policy,  and  the  sum  of  f  1,024 
to  it  duly  paid  "by  A.  B.  Cook,  creditor,'*  and 
of  the  annual  payment  of  a  like  amount  on  or 
before  tlic  27th  day  of  August  in  every  year 
durins  the  continuance  of  the  policy,  it  assured 
the  me  of  William  G.  Harvison,  of  Louisville, 
Kentucky,  in  the  amo'irj.  of  $20,000,  for  the 
term  of  his  natural  life,  the  amount  of  the  in- 
sturance  to  be  paid,  after  the  death  of  Harvison, 
"  to  the  said  A.  B.  Cook,  creditor,  and  his  ex- 
ecutors, administrators  or  assigns,"  '*  any  in- 
debtedness to  the  Company  on  account  of  this 
policy  being  first  deducted  therefrom."  The 
policy  was  in  force  at  the  death  of  Harvison, 
which  occurred  August  25,  1880.  Fannie  M. 
Cook,  the  wife  of  the  said  A.  B.  Cook,  both  of 
whom  resided  at  Louisville,  Kentucky,  com- 
menced a  suit  in  March,  1881,  in  a  state  court 
of  Kentucky,  against  the  Company,  to  recover 
on  the  policy  $17,840,  with  interest,  being  the 
amount  of  the  policy,  less  certafai  premium  notes. 
She  based  her  claim  to  recover  on  a  written  as- 
signment, which  she  alleged  had  been  executed 
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by  ber  hiubRnd,  A.  B.  Cook,  and  delivered  to 
her,  on  the  19th  of  September.  1872,  twen^- 
three  days  after  the  date  of  the  policy,  and  which 
was  in  these  words: 

"This  instrument  of  writing  certifies  that  the 
policy  No.  66,488 1  have  taken  out  on  the  life 
of  Wm.  G.  Harvison,  for  twenty  thousand 
($20,000)  dollars,  in  the  Phoenix  Mutual  Life 
Insurance  Ck>mpany,  of  Hartford,  Connecticut, 
was  taken  out  by  me  for  the  sole  benefit  of  my 
wife,  Fannie  K.  Cook;  and  I  herebv  dedare 
that  the  above  mentioned  life  policy  oi  |20,000. 
and  the  mon^  secured  thereby,  b  given  and 
assiflpied  to  my  said  wife  as  separate  estate,  and 
shaU  continue  to  be  the  separate  estate  of  my 
said  wife;  and  whether  the  said  Harvison  dies 
before  or  after  me,  my  said  wife  shall  have  and 
receive  and  hold  said  mone^  as  her  separate  es- 
tate and  for  her  separate  anu  sole  bencmt,  to  dis- 
pose of  as  she  may  think  proper. 

Witness  my  hand,this  19th  day  of  September, 
1872,  at  Louisville,  Ey. 

A.  B.  Cook." 

The  suit  was  removed  into  the  Circuit  Court 
of  the  United  States  for  the  District  of  Ken< 
tucky,  where  the.plaintiff  filed  a  bill  in  equi^ 
making  the  Company  and  A.  B.  Cook  defend- 
ants, and  praying  Judgment  against  the  Com- 
pany for  the  $17,840  and  interest.  The  Com- 
pany answered,  setting  up  various  defenses,  on 
which  issue  was  Joineid.  A.  B.  Cook  also  an- 
swered. On  a  hearing  on  proofs,  the  court  dis- 
missed the  bUl,  without  delivering  any  opinion, 
oral  or  written.  The  plaintiff  appealed  to  this 
court.  She  has  since  died,  and  her  executrix 
has  been  substituted  as  plaintiff. 

It  appears,  by  the  proofs,  that  A.  B.  Cook, 
on  the  14th  of  June,  1880,  and  before  Harvi- 
son's  death,  received  fromtiiie  Companv  $4,000, 
and  deliveied  to  it  the  policy  and  therollowing 
instrument,  signed  by  him,  indorsed  on  the 
policy: 

"Louisville.  Ky.,  June  14, 1880. 

I  hereby  sell,  transfer,  and  assign  to  the  Phoe- 
nix Mut.  Life  Ins.  Co.  of  Hartford,  Conn.,  all 
right  and  title  to  the  within  policy  on  the  life 
of  W.  0.  Harvison,  in  consideration  of  the  sum 
of  four  thousand  dollars  in  hand  paid,  by  draft 
on  the  said  Co.,  and  a  return  of  the  premium 
notes. 

A.  B.  Cook." 

Among  the  defenses  set  up  and  urged  by  the 
defendant  were:  (1)  that  A,B.  Cook,  who  was 
a  witness  for  his  wife,  was  not  a  competent 
witness  for  her  under  the  Statutes  of  Eentuclr^; 
(2)  that  no  assignment  of  the  policy  by  A.  B. 
Cook  to  his  wife  was  ever  in  fact  executed  and 
delivered;  (8)  that  Fannie  M.  Cook  had  no  in- 
surable interest  in  the  life  of  Harvison,  and, 
therefore,  could  not  become  assignee  of  the  pol- 
icy; (4)  that  the  statement  in  the  application  for 
the  policy,  that  Harvison  was  not  addicted  to 
the  habitual  use  of  spirituous  liquors,  was  un- 
true; (5)  that  after  the  policy  was  issued  the 
habits  of  Harvison  became,  as  to  the  use  of 
spirituous  liquors,  so  far  different  from  his  hab- 
its as  to  such  use  represented  in  the  application, 
ns  to  make  the  risk  more  than  ordinarily  haz- 
ardous. 

Without  considerinff  any  of  the  other  ques- 
tions raised,  we  are  of  opinion  that,  as  a  matter 
of  fact,  and  even  conceding  that  A.  B.  Cook 
was  a  competent  witness,  the  assignment  by 
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htm  to  his  wife  is  not  satisfactorily  proved  to 
have  been  made  or  delivered  prior  to  the  trana- 
action  of  June  14, 1880.  The  evidence  on  thai 
point  is  conflicting,  and  it  would  not  be  profit- 
able to  discuss  it  in  detail.  As  the  suit  cannot 
be  maintained  without  proof  of  the  assignment^ 
t^deeresia  afflrmed, 
lYueoopy.   Test: 

James  H.  MoKennej,  Clerk,  Sup.  Court,  U.  S. 


ORESCENT  CITY  LIVE-8TO0K  LANI>- 
ING  AND  SLAUGHTER-HOUSE  COM- 
PANY wr  AL.,  Plffs.  in  Err., 

BUTCHERS'  UNION  SLAUGHTER- 
HOUSE AND  UYS-STOCK  LAND- 
ING COMPANY. 

OBee  &  a  Beporter^a  ed.  la-iaOD 

JurUdieUon^'WndihLiiafUMl  law^-malicimu  |ffv»> 
eouHan  probdNe  Muse^^-priar  advene  judg- 
fnmU  cf  eUUe  eeurt—hUterv  qfUHgaHon  a$  to 
an  aUeffed  exdutive  privueoa  to  earry  on  ths 
Uve^toek  landing  amd  tiaughter^houie  tnuineee 
in  New  OHeane. 

L  Whether  a  state  oonirt  has  given  dueeffeot  to  a 
decree  or  iudgment  of  a  court  of  the  United  States 
Ib  a  quesaon  arlains  under  the  Constitution  and 
laws  of  the  United  States,  and  is  within  the  juria- 
diotion  of  the  federal  courts. 

2.  In  an  action  for  a  maUdoua  proeeoution* 
brought  in  a  state  court,  it  is  keid  that  the  decree 
of  the  drouxt  Court  of  the  United  States  in  the  ac- 
tion complained  of  is  conclusive  evidence  of  prob- 
able cause;  although  an  adverse  Judgment  kiad  becQ 
rendered  by  the  Supreme  Court  of  the  State  in  a 
prior  action  bj  the  defendant  against  a  different 

8.  Want  of  probable  cause  and  the  existence  of 
malioe,  express  or  implied,  must  concur  to  entttle 
the  plaintiff  to  recover  in  an  action  for  a  maUdoua 
prosecution. 

[No.  1167.' 
BiOmittod  Jan.  6,1887.    JOedded  Jan.  B4, 1887^ 

P(  ERROR  to  the  Supreme  Court  of  the  State 
of  Louisiana.  Reported  below,  87  La.  Ann. 
874.    Affirmed  in  part,  recermd  in  part. 

The  history  and  facts  of  the  case  suffldentlj 
appear  in  the  opinion  of  the  court. 

Meun.  WilUnjB  A.  Maury,  AMt.  Atiif^ 
Oen.  ,and  Robert  Mott,  for  ^luntiflsin  error: 

The  right  set  up  by  the  plaintiffs  in  error  to 
the  protection  of  the  decree  of  the  Circuit  Court 
of  the  United  States  in  the  injunction  suit,  waa 
a  right  claimed  under  an  authority  exercised 
under  tbe  United  States,  within  the  meaning  of 
section  709,  R.  S. 

Dupaueur  v.  Boehereu,  88  U.  S.  81  Wall. 
180  (23:  588);  Back  v.  Golbatn,  70  U.  8.  8  WaU. 
384  (18:  257);  Faetor$  A  T.  Ins.  Oo.  v.  Murphy, 
111  U.  S.  788  (28:  588);  New  OrUane,  etc  B.  R. 
Oo.  V.  Delamore,  114  U.  S.  501  (29:  244). 

To  maintain  an  action  for  malicious  prose- 
cution there  must  be  a  concurrence  of  malice 
and  want  of  probable  cause. 

Stewart  v.  SonnOom,  98  U.  S.  194  (25:  119). 

"Probable  cause  is  judicially  ascertained  by 
the  verdict  of  the  jury  and  judgment  of  the 
court  thereon,  idthough  upon  an  api>eal  a  con- 
trary verdict  and  judgment  be  given  in  a  higher 
court." 

Orim  V.  8eUar$,  4  Dev.  A  B.  Law,  177.  Hee 
also  Herman  v.  Brookerhof,  8  Watts,  240;  Kay^ 
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T.jSMii»18B.]foii.846;  WMffuy  T.  JMiAofiv 
16  MasB.  848;  JWumt  y.  ilMry,  41  Barb.  880; 
B^notdY.  Enmetfu,  B.  R.  1  mk  282;  Witham 
Y.  Oatom,  14  He.  862;  Oodl^»  Torts,  186. 

We  deny  that  the  dedaUm  of  the  State  Sn- 
meme  Oonrt  In  the  preYioos  case  against  the 
City  of  New  Orleans  debaned  the  Crescent 
Gi^,  etc.  Company  from  flUng  a  bfll  ainunst 
another  partyin  the  United  States  Circuit  Court 
for  the  purpose  of  litigating  the  very  point  of 
oonstitutional  law  involYedln  ihe  fiist  suit,  or 
that  it  was  the  du^  of  the  circuit  court  to  ao- 
oept  the  doctrine  laid  down  by  the  state  court 
imtil  it  should  be  overruled  1^  this  court  No 
authority  for  this  has  been  or  can  be  shown. 

What  the  Crescent  City,  etc  Company 
wanted  was  the  decision  of  this  court  on  the 
oonstitutional  provision  which  it  claimed  had 
invaded  itsmonopolv;  and  it  is  certainly  not  ob- 
noxious to  censure  it,  finding  that  the  federal 
question  involving  that  point  was  not  properly 
raised  in  its  suit  against  the  City  of  New  Or- 
leans, or  that  there  was  room  for  doubt  in  that 
particular,  itpursued  the  direct  course  of  filing 
abiU  in  the  United  States  Circuit  Court  which 
did  fairly  mresent  that  question. 

Mesgrs.  XL  Howard  McCaleb  and  B.  R. 
Forouui*  for  defendant  in  error: 

We  deny  that  in  a  suit  brought  to  recover 
damages  for  a  malicious  prosecution  the  Judg- 
ment of  an  inferior  court,  subsequenUv  re- 
Yersed,  is  conclusive,  in  all  cases,  of  probable 
cause  suiDcient  to  exempt  the  prosecutor  from 
UabiHty. 

The  better  opinion  would  seem  to  be  that 
the  Judgment  of  the  court  of  the  first  instance, 
afterward  reversed,  "if  regarded  as  evidence  of 
probable  cause,  i»  prima  fade  only,  and  not 
conclusive.'' 

Baoon  v.  Tcwm,  4  Ouah.  286;  Bwri  y.  TIom. 
4  Wend.  691. 

What  is  the  probable  force  and  effect  of  ara- 
Yersed  Judgment?  Whether  such  Judgment 
•mounts  to  full  and  complete  evidence  ofprob- 
able  cause  is  not  a  federal  question,  bat  one  of 
general  law,  as  to  which  the  decision  of  the 
tfUite  court  is  not  examinable  here. 

"The  le^  effect  of  the  Judgment  set  up  in 
bar  is  a  question  of  general  law,  as  to  which  the 
decUon  of  the  state  court  is  not  reversible  here. 
The  federal  Questions,  if  any  there  were  in  the 
case,  lav  behind  this  defense,  and  could  not  be 
reachea  until  it  was  out  of  the  way." 

Ofumteau  v.  (Mam,  111  U.  S.  201  (28:  401). 

'^The  general  rule  is,  the  lex  fori  sovems  the 
admissibility  and  effect  of  evidence?' 

Blocker  v.  WMUenlfun,  12  La.  Ann.  401; 
Story,  Confl.  L.  g  629;  Soudder  v.  Union  Nat. 
Bank,  91  U.  8. 412  (28:  248);  Whart  Ev.  %  816. 

The  reversed  decree  of  the  drcoit  jud[ge  in 
the  case  of  the  Oreeeent  (Xty  Company  v.  JMcA^iv 
Union  Company,  granting  and  subsequently 
perpetuating  the  injunction  complained  of.  was 
a  direct  violation  of  the  prior  Judgment  of  the 
Supreme  Court  of  Louinana  in  the  case  of  the 
Oriee&nt  City  SUiughUr-HoiLeeCompany  v.  City  qf 
JfewOrleane,  88  La.  Ann.  984.  The  decision  of 
tbe  State  Supreme  Court  in  the  last  mentioned 
•nit  was  virtuxdly  a  decree  between  the  same  par- 
ties on  the  same  sublect  matter;  because  in  the 
mA  previously  dedaed  by  the  state  court,  the 
Ctty  of  New  Orleans,  acting  in  its  corporate 
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eveiY  penon  within  its  Units,  both  nalmil  and 
artificial,  individuals  and  corporations. 

A  Judgment  rendered  for  or  against  a  €itj  la 
reijudieata  as  against  its  inhabitants. 

ftirker  v.  8e^n.  11  La.  Ann.  629:  Shieldo 
Y.  Chaee,  82  La.  Ann.  409;  Freem.  Judg.  g  178. 

The  decree  of  the  circuit  court  was  void  for 
want  of  jurisdiction  over  the  controversv,  be- 
cause the  suit  did  not  arise  under  the  donsti- 
tution  of  the  United  States  and  the  parties  were- 
citizens  of  the  same  State. 

The  decree  of  a  court  without  Jurisdiction 
over  the  controversy^  furnishes  no  justification 
and  is  not  even  "pnmafaM*  evidence  of  prob 
able  cause.  All  proceedings  had  under  sucL 
decree  are  wrongful  and  a  trespass. 

Hayes  v.  Tounglove,  7  B.  Mon.  645. 

In  order  to  reverse  the  decision  of  the  8u- 

greme  Court  of  Louisiana,  it  is  necessary  to* 
old  that  a  judnnent  of  a  federal  circuit  judge- 
allowing  an  injunction,  or  maintaining  an  at- 
tachment, arrest  or  oUier  writ,  even  though  re- 
versed on  appeal,  Ib,  regardless  of  circum- 
stances, a  complete  and  perfect  bar  under  fed- 
eral laws  and  tne  Federal  Constitution,  to  any 
action  for  damages,  although  the  same  questions^ 
had  been  twice  decided  by  the  highest  court  of 
the  State  adverseiv  to  the  prosecutor  in  litiga- 
tion provoked  by  nimself  . 


opin- 


jud 
Loi 


Mr.  Juatiee  Hatthews  delivered  the 
ion  of  the  court; 
This  is  a  writ  of  error  bringing  into  review  a 
idffment  of  the  Supreme  Court  of  the  State  of 
[>uisiana>  reported  in  87  Louisiana  Annual 
Reports,  874.  The  federal  question  arising 
upon  the  record  presented  for  our  considera- 
tion is, whether  the  Supreme  Court  of  Louisi- 
ana in  its  determination  of  the  case  gave  due 
effect  to  a  certain  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Eastern  District  of 
Louisiana,  in  a  previous  litigation  between  the 
same  parties.  That  question  is  presented  upoik 
the  fcnlowing  case: 

The  plaintiff  in  error  is  a  corporation  created 
by  the  laws  of  Louisiana,  whidi,  by  an  Act  of 
the  Legislature  of  that  State,  oassed  March  8, 
lb69.  was  invested  with  the  sole  and  exclusive 
privilege  of  conducting  and  carrying  on  the 
live-stock  landing  and  slaughter-house  business- 
within  the  City  of  New  Orleans  and  the  Par- 
ishes of  Orleans,  Jefferson  and  St.  Bernard. 
The  validity  of  this  monopoly  was  sustained  by 
the  decision  of  this  court  in  the  Slaughter-House 
Oases,  88  U.  S.  16  Wall.  86  [21:  894].  on  the 
ground  that  this  grant  of  exclusive  right  or 
privilege  was  a  ponce  regulation  for  the  health 
and  comfort  of  the  peop&  within  the  power  of 
the  State  Legislature,  and  not  in  violation  of 
any  provision  of  the  Constitution  of  the  United 
States.  The  Companv  continued  thencefor- 
ward to  use  and  enjoy  its  exlusive  privileges 
untQ  the  adoption  by  tne  people  of  Lousiana  of  a 
new  State  Constitution  in  the  year  1879.  That 
Constitution  contained  the  followinff  articles: 
"Article  248.  The  police  Juries  of  the  several 
parishes,  and  the  constituted  authorities  of  aU 
incorporated  municipalities  of  the  State,  shall 
alone  have  the  power  of  regulating  the  slaught- 
ering of  cattie  and  other  live  stock  within  thehr 
respective  limits;  Provided,  No  monopoly  or  ex- 
clusive privQege  shall  exist  in  this  State,  nor 
sach  business  be  restricted  to  the  land  or  houses 
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of  an  J  indlTldual  or  corporation;  Provided.The 
•ordinauceB  designating  places  for  slaughtering 
•shall  obtain  the  concurrent  approval  of  the 
^ard  of  health  or  other  sanitary  organization. 

"Article  258.  The  monopoly  features  in  the 
•charter  of  any  corporation  now  existing  in  the 
State,  save  such  as  may  be  contained  in  the 
•charters  of  railroad  companies,  are  hereby  abol- 
ished." 

The  City  of  New  Orleans,  by  ordinances 
adopted  in  1881,  proceeded  to  declare,under  arti- 
•cle  248  of  the  Constitution,  within  what  limits 
Id  the  Parish  of  Orleans  animals,  intended  for 
food,  might  be  slaughtered,  in  which  the  board 
•of  health  of  the  State  of  Louisiana  concurred. 
In  March,  1880,  the  Butchers  Union  Slaughter- 
Ilouse  and  Live-Stock  Landing  Company,  the 
•defendant  in  error,  became  incorporated  under 
the  general  law  of  Louisiana,  and  was  author- 
izQQDY  its  charter  "  To  erect,  at  any  point  or 
place  m  the  Parish  of  Orleans,  wharves,  stables, 
sheds,  yards  and  building  necessary  to  land, 
stable,  shelter,  protect  and  preserve  all  kinds 
of  horses,  mules,  cattle  and  other  animals,  for 
the  purpose  of  carrying  on  the  live-stock  land- 
ing and  slaup^htcr-bouse  business,  and  for  the 
purpose  of  sheltering  and  protecting  all  such 
cattle  or  other  animals  which  may  be  sent  to 
said  Company  destined  for  slaughter;  and  the 
said  Company  shall,  as  soon  as  practicable, 
build  and  complete  a  slaughter-house;  also  a 
sufficient  number  of  sheds  and  stables  and  other 
buildings  as  mav  be  deemed  necessary  for  the 
carrying  on  saia  slaughtering  business." 

This  Company  having  begun  to  acquhre  the 
necessary  plant  for  conducting  the  live-stock 
and  slaughtering  business,  in  pursuance  of  its 
chnrter,  the  plaintiff  in  error,  on  the  23d  of 
November,  1881,  filed  its  bill  in  the  Cu-cuit 
Court  uf  the  United  States  for  the  Eastern  Dis- 
trict of  Louisiana  against  the  defendant  in  er- 
ror, settinff  up  its  exclusive  right  and  privilege 
as  clnimed  by  it  under  its  original  charter  and 
grnnt,  alleging  that  the  defendant  was  about  to 
violate  the  same,  and  praying  for  an  injunc- 
tion to  restrain  that  Company  from  carrying 
out  its  purpose.  On  the  20th  of  December, 
1881,  after  notice  and  hearing,  the  judges  of 
that  court  granted  the  injunction  as  prayed  for 
pendente  Cite.  On  final  hearing  on  the  8th  of 
May.  1882,  this  injunction  was  made  perpetual. 
On  May  5,  1884,  this  decree  of  tne  circuit 
court  was  reversed  by  this  court  by  a  decision 
reported  in  111  U.  8.  746  [28:  586],  on  the 
ground  that  the  exclusive  right  originally 
granted  to  the  plaintiff  in  error  was  valid  only 
as  an  exercise  of  the  police  power  of  the  State, 
and  was  of  that  character,  having  reference  to 
the  public  health,  that  it  could  not  be  made 
the  subject  of  contract,  protected  against  sub- 
sequent legislation  by  the  Constitution  of  the 
United  States. 

In  granting  the  preliminary  injunction  re- 
ferred to,  the  plaintiff  in  error  was  required  to 
.<ind  gave  an  injunction  bond  in  the  sum  of 
$8,000,  with  Bertrand  Saloy  as  surety,  recit- 
ing the  allowance  of  the  injunction  pendente 
lite,  and  conditioned  to  pay  to  the  defendant  in 
said  injunction  all  such  damages  as  it  might 
suffer  or  had  suffered  in  consequence  thereof. 
The  present  action  was  begun  in  the  Civil  Dis- 
trict Court  for  the  Parish  of  Orleans  on  May 
J8,  1884,  by  the  defendant  in  error  against  the 
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plaintiff  in  error  and  Bertrand  Saloy,  hj  a  peti- 
tion in  which  a  recovery  is  sought  upon  the 
bond  against  the  defendants  in  eolido  for  the 
sum  of  $8,000,  with  5  per  cent  interest  from 
Judicial  demand  for  a  Inreach  of  its  condition, 
and  against  the  Company  alone  for  the  further 
sum  of  $70,000  damages,  with  6  per  cent  in- 
terest from  the  date  of  the  verdict,  on  the  al- 
leged ground  of  a  malicious  prosecution  by  the 
complainant  therein  of  the  said  bill  in  equif^  for 
an  injunction.  This  cause  came  on  for  trialby  a 
lury  when  there  was  a  verdict  against  both  de- 
tendantsfor  $6,588.80,  with  interest,  and  against 
the  Crescent  Ci^  Live-Stock  lAndlng  and 
Slaugh  ter-House  Company  alone,  upon  the  plea  [14S1 
of  malicious  prosecution,  for  the  sum  of  $12,500 
damages,  and  the  further  sum  of  $2,500  attor 
neys'  fees.  Upon  the  trial  the  defendant  re- 
lion  upon  the  decree  of  the  Circuit  Court  of 
the  United  States,  granting  and  perpetuating 
the  iniunction,  as  conclusive  proof  of  probable 
cause  for  the  institution  and  prosecution  of  the 
suit  complained  of.  The  rulings  of  the  dvil 
district  court  upon  this  defense  are  set  out  in 
several  bills  of  exception.  In  one  of  them  it 
appears  that  the  judge  left  it  to  the  jury  to  de- 
termine whether  the  decree  of  the  circmt  court 
constituted  probable  cause  or  not,  adding  that 
in  his  opinion  it  was  both  remarkable  and  ex- 
traordinary, and,  as  explanatory  of  Ihat,  the 
bill  of  exceptions  sign^  by  him  n)ntains  the 
following  statement:  "  I  descrilw  the  action  of 
the  federal  court  as  'remarkable  and  extraor- 
dinary,' because  it  set  at  naught  the  decisions 
of  the  State  Courts  of  Louisiana,  of  the  Su- 
preme Court  of  Louisiana,  set  at  defiance  the 
positive  mandate  of  the  State  Constitution,  ard 
because  it  was  held  by  the  unanimous  Supreme 
Court  of  the  United  States  to  have  involved  a 
usurpation  of  Jurisdiction;  such  action  was 
truly  'remarkable  and  extraordinaiy/  though 
not  without  deplorable  precedent." 

It  also  appears  that  the  defendants  requested 
the  jud&'e  to  charge  the  juiy  as  follows: 

"  A  plaintiff,  whose  asserted  right  vms  con- 
ferred by  an  Act  of  Legislature  and  has  been  in 
force  for  a  number  of  years,  has  a  right  to  test 
the  legality  of  a  subsequent  repeal  of  said  right, 
when  the  validity  of  such  repeal  or  modifica- 
tion has  not  been  finally  scttle^l,  and  the  plaint- 
ifl^  is  advised  by  competent  counsel  that  the 
repeal  is  invalid.  In  such  a  case  the  plaintiff 
has  probable  cause  for  asserting  his  rights  and 
instituting  an  action  for  such  purpose.  If,  in 
the  action  instituted,  the  lower  court  being  the 
Circuit  Court  of  the  United  States,  presided 
over  by  two  judges,  render  a  judgment  in 
favor  of  the  plaintiff,  the  existence  of  probable 
cause  for  instituting  such  suit  is  demonstrated 
by  the  finding  of  the  judges  of  the  circuit 
court,  although  their  Judgment  was  reversed 
on  appeal." 

This  charge  the  Judge  refused  to  give,  on  the 
ground  that  it  was  unsound  in  law.  Judgment  C  ^^^ 
was  rendered  on  the  verdict  February  24, 1886, 
and  the  cause  was  removed  by  a  suspensive 
appeal  to  the  Supreme  Court  of  Louisiana  for 
the  final  decision  of  that  court,  by  which,  on 
December  14,  1885,  it  was  aflarmed. 

It  is  contended  by  counsel  for  the  defendant 
in  error  that,  in  examining  the  record  in  thia 
case,  this  court  will  only  consider  the  opinfoo 
and  Indffracnt  of  the  Supreme  Court  of  Louisl< 
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ana  In  onkr  to  Moertain  if  the  authority  relied 
tipon  by  the  plamtlfl  in  error  was  wrongfully 
disregarded  by  that  tribunal,  and  that  without 
nferenoe  to  the  rulings  of  the  inferior  court, 
the  opinion  of  the  supreme  court  being  made  a 
part  €xf  the  record  by  law  for  that  purpose. 
Such  appears  to  be  the  law  of  Louisiana  as 
leoognized  by  the  decisions  of  this  court. 
Code,  Prac.  La.  art.  905;  Paries  v.  Turner^  68 
U.  S.  12  How.  48  [18:  885];  Hennen,  Dig.  p. 
1W,  No.  8;  CkmHn  v.  Biarufs  Mcrs,  60  U.  S  19 
How.  203  [15:  6011;  Grand  Gulf  B,  B.  d 
Banking  Co.  v.  MdHnXaU,  68  U.  8. 12  How.  165 
fl3:  9a^;  Murdoek  v.  Memphis,  87  U.  S.  20 
Wall.  684  [22:  448];  Or&saleff  v.  yim  OrUans, 
108  U.  8.  105  [27:  6671;  CaperUm  v.  Bawmr, 
€1 U.  S.  14  WaU.  216  [20:  8821. 

It  must  therefore  be  conceded  that  the  sole 
ouestion  to  be  determined  is.  Did  the  Supreme 
Court  of  Louisiana,  in  deciding  against  the 
plaintiffs  in  error,  give  proper  effect  to  the 
decree  of  the  Circuit  Court  of  the  United 
States,  subsequently  reversed  by  this  court? 

It  is  argued  by  counsel  for  the  defendant  in 
error  that  this  does  not  embrace  any  federal 
^estlon;  that  the  effect  to  be  given  to  a  Judg- 
ment or  decree  of  the  Cbcuit  Court  of  the 
United  States  sitting  in  Louisiana  by  the  courts 
of  that  State  is  to  be  determined  by  the  law  of 
Louisiana,  or  by  some  principle  of  general  law 
AS  to  which  the  decision  of  the  state  court  is 
ilnal;  and  that  the  ruling  in  question  did  not 
deprive  the  plaintiffs  in  error  of  "any  privilege 
or  immunity  specially  set  up  or  claimed  under 
Ihe  Constitution  or  laws  of  the  United  States." 
But  this  is  an  error.  The  question  whether  a 
■tate  court  has  given  due  effect  to  the  jud^ 
ment  of  a  court  of  the  United  States  is  a  ques- 
tion arising  under  the  Constitution  and  laws  of 
tiie  United  States,  and  comes  within  the  juris- 
diction of  the  federal  courts  by  proper  process, 
althourii,  as  was  said  by  this  court  in  Dv/pas- 
mur  v.  Boehereau,  88  U.  a  21  WalL  180,  135 
{SBii  688,  590];  "No  higher  sanctity  or  effect 
can  be  claimed  for  the  judgment  of  the  Circuit 
Ooort  ot  the  United  States  rendered  in  sudi  a 
ease,  under  such  circumstances,  than  is  due  to 
Uie  Judgments  of  the  state  courts  in  a  like  case 
and  under  similar  circumstances."  EmbryY, 
JPlOmsr,  107  U.  8.  8  [27:  846].  It  may  be  con- 
ceded, then,  that  the  ludgments  and  oecrees  of 
flM  Cbcoit  Court  of  the  United  States,  sitting 
1b  a  particular  State,  in  the  courts  of  that 
State  are  to  be  accorded  such  effect,  and  such 
effect  only,  as  would  be  accorded  in  similar 
circumstances  to  the  judgments  and  decrees  of 
m  state  tribunal  of  e^ual  authority.  But  it  is 
within  the  jurisdiction  of  this  court  to  deter- 
ndne,  in  this  case,  whether  such  due  effect  has 
been  given  by  the  Supreme  Court  of  Louisiana 
to  the  decnes  of  the  Circuit  Court  of  the 
United  States  here  drawn  in  question. 

The  decree  of  the  circuit  court  was  relied 
upon  in  the  state  court  as  a  complete  defense  to 
the  action  for  malicious  prosecution,  on  the 
g;roiind  that  it  was  conclusive  proof  of  prob- 
siUe  caose.  The  Supreme  Court  of  Louisiana, 
ciBrmIng  the  judgment  of  the  inferior  state 
court,  dmied  to  it»  not  only  the  effect  claimed, 
bat  any  effect  whatever. 

It  is  oonoeded  that  according  to  the  law  of 
Louisiana  the  action  for  a  malicious  prosecu- 
tion ii  founded  on  the  same  principles,  and 
ISO  U.  S.  U.  S..  Book  80. 
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subject  to  the  same  defenses,  as  have  been  es- 
tablished by  the  common  law  provalling  in  the 
other  States. 

In  the  case  of  Bul^h  v.  JTeto  Orleans  A  Ckur- 
rcUUm  B.  B.  O?.  6  La.  Ann.  495,  it  was  said 
that  "The  dispositions  of  article  2294  are  found 
in  the  Roman  and  Spanish  laws.  So  far  from 
being  new  legislation,  that  article  embodies  a 
general  principle  as  old  as  the  science  of  juris- 
prudence itself,  and  it  must  still  be  understood 
with  the  limitations  affixed  to  it  by  the  juris- 
prudence of  Home  and  Spain.  Domat,  Lois 
CivOee,  title.  Bommages  OausSs  poflr  des  Fautes,p, 
180,  psr.  1.^'  In  the  same  case  the  court  said 
on  a  rehearing:  "  The  article  2294  of  our  Code 
provides  that  every  act  whatever  of  man  tiiat 
causes  damage  to  another  obliges  him  by  whose 
fault  it  happened  to  repair  it.  The  provisions 
of  this  article,  however  general  and  compre- 
hensive its  terms  may  be,  may  be  found  more 
than  once  recited  in  terms  equally  general  and 
comprehensive  in  the  laws  of  the  fifteenth  title 
of  the  seventh  Partidas.  The  article  was  in- 
serted in  the  Code  of  1809,  at  a  time  when  the 
Spanish  laws  were  in  force.  It  was  put  and 
retained  to  this  time  in  the  Code,  not  for  the 
purpose  of  making  any  change  in  the  law,  but 
because  it  was  a  principle  which  was  in  its 
proper  place  in  a  code,  a  principle  which  would 
be  equally  recognized  as  a  necessary  conserva- 
tive element  of  society,  and  equally  obligatory 
whether  it  was  formally  enacted  in  a  code  or 
not." 
In  the  case  of  Smsco^T.  Smith,  9  Rob.  (L^, 
'^'^ '      '    decided  that  "In 


420,  it  had  been 

cases  of  this  kind  It  is  well'settled  that  malice 
and  the  want  of  probable  cause  in  the  ori^hal 
action  are  essential  ingredients.  [Malice  may 
be  expressly  proved  or  it  may  be  inferred  from 
the  total  want  of  a  i»robable  cause  of  action; 
but  malice  alone,  however  great,  if  there  be  a 
probable  cause  upon  which  the  suit  or  prosecu- 
tion is  based,  is  insufficient  to  maintain  an  ac^ 
tion  in  damages  for  a  malicious  prosecution." 

In  the  case  of  Gould  v.  Gardner,  8  La.  Ann. 
11,  it  was  determined  that  the  defendants  in  the 
case  wero  not  without  probable  cause  for  the 
arrest  of  the  plaintiff,  whidi  was  Uie  ground  of 
the  action,  because  they  acted  by  the  advice  of 
eminent  and  learned  counsel,  though  his  opin- 
ion was  held  to  be  erroneous.  The  court  retet 
to  the  case  of  Stone  v.  SuM,  4  Pick.  889,  In 
Massachusetts,  and  that  otFo^ioju  v.  Ferguson^ 
2  Den.  619,  hi  New  York,  as  sufficient  authori- 
ty in  support  of  their  opinion,  and  add  as  fol- 
lows: "  uur  Code  and  statutes  have  npt  pro- 
vided any  rules  to  guide  us  on  the  trial  of  such 
actions,  and  we  are  governed  in  the  abeenpeof 
positive  le^lation  by  the  rules  laid  down  in 
the  authonties  quoted,  because  we  consider 
them  just  and  reasonable  in  themselves."  In 
the  opinion  in  the  present  case,  the  Supreme 
Court  of  Louisiana  says  that  to  sustain  th^ 
charge  of  malicious  prosecution  it  is  necessary 
to  show:  "  1,  that  the  suit  had  terminated  un- 
favorably to  the  prosecutor;  2,  that  in  bringing 
it  the  prosecutor  had  acted  without  proba'ble 
cause;  8,  that  he  was  actuated  by  lef^al  malice, 
t.  e,  by  improper  or  sinister  motives.  The 
above  three  elements  must  concur." 

And  when  there  is  no  dispute  of  fact,  the 

question  of  probable  cause  is  a  question  of  law 

lor  the  determination  of  the  court.    Stmoarty^ 
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Btmwgfom,  08  U.  S.  187,  104  [25:116,  119] 
Want  of  probable  cause  and  the  existence  of 
malice,  either  express  or  implied,  most  both 
concur  to  entitle  uieplaintiil  m  an  action  for  a 
malicious  prosecution  to  recover.  So  that  if 
probable  cause  is  shown,  the  defense  is  perfect, 
notwithstanding  the  defendant  in  instituting 
and  canying  on  the  action  may  have  been  act- 
uated solely  by  a  motive  and  intent  of  malice. 
If  he  had  probable  cause  to  institute  his  action, 
the  motives  by  which  he  was  actuated  and  the 
purposes  he  hiad  in  view  are  not  material. 

Mow  much  weight  as  proof  of  probable  cause 
shall  be  attributed  to  the  judgment  of  the  court 
in  the  original  action,  when  subsequently  re- 
versed for  error,  may  admit  of  some  question. 
It  does  not  appear  to  have  been  Judicially  de- 
termined in  Louisiana.  In  the  case  of  Oriffli 
V.  Sdlan,  4  Dev.  &  B.  L.  177,  Ruffln,  G.  «/., 
said  "  That  probable  cause  is  judicially  ascer- 
tained by  the  verdict  of  the  jury  and  judgment 
of  the  court  thereon,  although  upon  an  appeal 
a  contrary  verdict  and  judgment  be  given  m  a 
higher  court"  In  Whitney  v.  Peckham,  15 
luss.  348,  such  a  Judgment  was  held  to  be  con- 
clusive in  favor  of  the  existence  of  probable 
cause.  To  the  same  effect  is  Herman  v.  Brook- 
whoff,  8  Watts,  240,  in  an  opinion  of  Chief  Jus- 
tice Qibson.  The  decision  in  the  case  of  Wdt- 
ney  v.  Peckham,  ubi  twpra,  however,  was  ques- 
tioned by  the  Supreme  Court  of  New  York  in 
the  case  of  Bwrt  v.  Pkuse,  4  Wend.  501,  598. 
where  Marcy,  •/'.,  delivering  the  opinion  of  the 
court,  said  that  the  Massachusetts  decision  rest- 
ed entirely  upon  BeyvholdMy,  Kennedy,  1  Wilson, 
Rep.  282,  which  had  been  qualified  by  the  de- 
cision of  Eyre,  Baron  of  the  Exchequer,  in  John- 
ttone  v.  Button,  1  Term  Rep.  505,  and  by  what 
was  said  by  Lord  Mansflela  and  Lord  Lough- 
borough in  the  same  case,  which  came  be£re 
them  on  a  writ  of  error.  1  Term  Rep.  512.  The 
effect  of  these  English  authorities,  as  stated  by 
Marcy,  J. ,  in  Burt  ▼.  Plaee,  ubi  eupra ,  is  as  fol- 
lows: "  That  if  it  appears  by  the  plaintiff's  own 
declaration  that  the  prosecution,  which  he 
charges  to  have  been  malicious,  was  before  a 
tribunal  having  jurisdiction,  and  was  there  de- 
cided in  favor  oF  the  plaintifl  in  that  court, 
nothing  appearinr  to  nz  on  him  any  unfair 
means  m  conducong  the  suit,  the  court  will  re- 
gard the  Judgment  ui  favor  of  the  prosecution 
satisfactozy  evidence  of  probable  cause." 

In  that  case  the  judgment  relied  upon  liy  the 
defendant  was  hela  not  to  be  conclusive.  The 
reason  is  stated  to  be  as  follows:  "  Though  the 

Slaintiff  admits  hi  his  declaration  that  the  suits 
istitiited  before  the  magistrate  by  the  defend- 
ant were  decided  against  him,  he  sufficiently 
countervails  the  effect  of  Uiat  admission  by  lu- 
leging  that  the  defendant,  well  knowing  that 
he  had  no  cause  of  action,  and  that  the  pl&ntiff 
had  a  full  defense,  prevented  the  plaintiff  from 
procuring  the  necessary  evidence  to  make  out 
ttiat  defense  by  causing  him  to  be  detained  a 
prisoner  until  the  judgments  were  obtained, 
snd  by  alleging  that  the  imprisonment  was  for 
the  very  purpose  of  prevAntmg  a  defense  to  the 
actions." 

Ck)mmenting  on  this  case,,  the  Court  of  Ap- 
peals of  Kentucky  in  Boring  y.  Beaore,  12  B. 
Men.  551,  555,  says:  "  Tlie  principle  settled  in 
the  case  last  cited  we  understand  to  be  that  such 
a  judgment  will  not  in  eveiy  possible  state  of  1 
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case  be  deemed  to  be  conclusive  of  ttie  questloD 
of  probable  cause;  but  that,  like  tudgments  in 
other  cases,  its  effect  may  be  destroyed  by 
showing  that  it  was  procured  by  fraud  or  other 
undue  means."  That  court  proceeds  to  state 
the  rule  as  follows:  "The  correct  doctrine  on 
the  subject  is,  in  our  opinion,  that  the  decree 
or  Jud^ent  in  favor  of  the  plaintiff,  although 
it  be  afterwards  reversed,  is,  in  cases  where  the 
parties  have  appeared  and  proof  has  been  heard 
on  both  sides,  conclusive  evidence  of  probable 
cause,  unless  other  matters  be  relied  upon  to 
impeach  the  judgment  or  decree  and  show  that 
it  was  obtained  bv  fraud;  and,  in  that  case,  it 
is  indispensable  that  such  matter  should  be  al- 
leged in  the  plaintiff's  declaration;  for,  unless 
it  oe  done,  as  the  other  facts  which  have  to  be 
stated  establish  the  existence  of  probable  cause, 
the  declaration  is  suicidal  The  plaintiff's  dec- 
laration will  itself  always  fumiui  evidence  of 
probable  cause  when  it  states,  as  it  must  do,  the 
proceedings  that  have  taken  place  in  the  suit 
alleged  to  be  malicious,  and  shows  that  a  judg- 
ment or  decree  has  been  rendered  against  the  [151] 
plaintiff.  To  counteract  the  effect  of  the  judg- 
ment or  decree  and  the  legal  deduction  of  prob- 
able cause,  it  is  incumbent  upon  him  to  make 
it  appear  in  his  declaration  that  such  judgment 
or  decree  was  unfahrly  obtained,  and  was  the 
result  of  acts  of  malice,  fraud  and  oppression 
on  the  pert  of  the  defendant,  designed  and  hay- 
ing the  effect  to  deprive  him  of  the  opportuni- 
ty and  necessary  means  to  have  defeated  the 
suit  and  obtained  a  judgment  in  his  favor." 

The  limitations  upon  the  ^eral  principle 
declared  in  Burt  v.  Place,  tiH  eupra,  were  fol- 
lowed by  the  Supreme  Court  of  Maine  in  With' 
am  y.  wneen,  14  Me.  882,  and  both  declsionn 
were  referred  to  in  the  subseouentcase  olPay^ 
eon  y.  CaeweU,  22  Me.  212, 226,  where  the  court 
said:  "  In  these  two  cases,  we  have  instances 
of  exceptions  to  the  general  rule,  indicative  of 
the  general  nature  of  the  characteristics  whi(da 
miffht  be  expected  to  attend  Uiem;  but  the  rule 
itself  remains  unimpaired.  If  there  be  a  con- 
viction before  a  magistrate  having  1urisdictioi> 
of  ttie  subject  matter,  not  obtained  Iff  undue 
means,  it  will  be  oonclusiye  evidence  of  prob- 
able cause." 

The  propriety  of  this  limitation  of  the  rule 
seems  to  nave  oeen  admitted  by  the  Supreme 
Judicial  Oourtof  Massachusetts  in  Bacon  y. 
Towne,  4  Gosh.  S17,  286,  though  hi  later  casee 
it  reiterated  the  broader  rule  as  originally  stated 
in  Whitney  v.  Peckham,  vbi  eupra.  Parker  t» 
Huntington,  7  Gray,  86. 

This  seems  to  reconcile  the  apparent  contra^- 
diction  in  the  authorities,  and  states  the  ruie^ 
which  we  think  to  be  well  pounded  in  reason, 
fair  and  just  to  both  parties,  and  consistent 
with  the  principle  on  which  the  action  for  mar 
lidous  prosecution  is  founded. 

It  is,  perhaps,  not  material  in  this  case  to  de- 
fine the  rule  with  precision,  and  to  attempt  to- 
state  with  accuracy  the  precise  effect  to  be  given 
to  a  judgment  or  decree  of  the  court  as  proof  at 
prolMkble  cause  under  all  circumstances,  be- 
cause in  the  present  case  the  decree  of  the  Cip- 
cuit  Court  of  the  United  States  was  adjudged 
to  be  entitled  to  no  effect  whatever  as  evidenoe 
in  support  of  the  defense  of  the  plaintiff  in  er- 
ror. 

The  ground  on  which  the  Supreme  Court  Q<  [X^tU^i 
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Louisiaiia  prooeeded,  as  stated  In  Us  oplnkni.  is 
explamed  to  be  as  follows: 

Hbortly  after  the  adoption  of  the  Oonstitation 
of  1879,  the  plaintiif  in  error  institated  a  salt  in 
the  State  Oourt  of  Iiooisiana,  which  was  finally 
decided  bv  the  Supreme  Court  of  the  State  in 
Credent  CktySlau^ht&r'Houie  Company  y.  New 
Orleant,  88  La.  Ann.  084.  The  object  of  the 
suit  was  to  obtain  a  writ  of  injunction  "re- 
straining the  Cit^r  of  Kew  Orleans  from  enter- 
taining any  petitions  for,  and  from  ever  desig- 
nating any  place  or  places  for,  the  landing, 
yarding,  sheltering  or  slaugbteriug  any  animal 
or  animals  intenoed  for  human  food  in  the 
Parishes  of  Orleans,  Jefferson,  and  St.  Bernard, 
other  than  at  the  slaughter-houses  and  premises 
of  the  petitioner,  and  aboye  the  United  States 
banacKS  on  the  east  or  left  bank  of  the  Missis- 
flippi  Biyer,  and  aboye  the  depot  of  Morgan's 
Louisiana  and  Texas  Bailroao;  on  the  west  or 
right  bank  or  side  of  the  Mississippi  Riyer.'^ 

There  was  a  Judgment  dismissing  the  plaint- 
iffs suit,  and  dissolying  the  injunction  pro- 
▼isionally  granted,  from  which  the  plaintlii  ap- 
pealed to  the  Supreme  Court  of  Louisiana. 
That  court  affirmed  the  Judgment,  holding  that 
the  articles  of  the  new  Constitution  hi3  de- 
stroyed the  monopoly  datmed  by  the  plaintiff, 
and  that  this  was  a  yalid  exercise  of  power  on 
the  part  of  the  State  of  Louisiana,  not  in  yiola- 
tion  of  any  proyision  of  the  Constitution  of  the 
United  States.  Speaking  of  the  action  of  the 
present  plaintiff  in  error  in  bringing  that  suit, 
the  Supreme  Court  of  Louisiana,  in  its  opinion 
in  the  present  case  (B7La.  Ann.  874, 870),  says: 
"The  questions  involyed  were  serious  and  un- 
portant.  Defendant's  right  to  assert  Judicially 
the  validity  of  his  contract,  and  to  resist  by  all 
legal  remedies  the  execution  of  any  state  law 
which  impaired  it,  was  unquestioned.  The 
ouestion  involved  was  federal  In  its  nature,  and 
tne  courts  of  the  State,  and  perhaps  of  the 
United  States,  were  equally  open  to  it  for  the 
▼indication  of  its  allured  right;  and,  in  either 
forum,  it  was  entitled  to  appeal  to  the  Supreme 
Court  of  the  United  States  for  the  final  and  con- 
elusive  settlement  of  the  question."  And,  re- 
ferring to  the  judgment  in  that  suit,  it  also 
Bays:  *'It  is  important  to  estimate  the  scope  and 
effect  of  this  decision.  It  was  an  authontative 
Judicial  determination,  by  a  competent  court. 
of  questions  submitted  to  it  at  the  instance  of 
Che  Company  itself.  Jn  denyhdg  the  rights 
claimed  by  the  Company,  and  in  affirming  the 
ri^tof  the  city  to  rebate  slaughtering  ;mthin 
hSt  limits  and  to  designate  places  for  the  con- 
duct of  such  business,  it  necessarily  affirmed 
Che  right  of  persons  complying  with  such  reg- 
ulations to  transact  that  business  at  such  places, 
and  denied  the  right  of  this  Company  to  inter- 
fere with  them.  If  there  was  error  in  the  de- 
cision, that  error  could  be  corrected  by  one 
tribonal  only,  the  Supreme  Court  of  the  United 
States.  Until  the  questions  involved  had  been 
determined  differently  by  that  high  tribunal, 
the  decision  of  this  court  was  entitfod  to  be  ao- 
oepted  as  the  law  by  this  litigant  Technical 
pfindples  of  At  pendeiu  and  re»  judicata  might 
not  debar  the  Company  from  prosecuting  an- 
other salt  against  a  different  party  involving 
Che  same  subject  matter;  but  if  such  suit  rested 
ecEdnalTely  upon  the  assertion  of  rights  which 
tldt  court  had  directly  determined  that  the 
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Company  did  not  possess,  it  could  find  no  pro- 
tection against  the  charge  of  being  a  malicious 
prosecution,  save  in  the  production  of  a  deci- 
sion of  the  Supreme  Court  of  the  United  States 
holding  that  our  opinion  was  error." 

The  following  extracts  from  the  same  opin- 
ion are  on  the  same  point: 

"We  are  bound  to  hold  that  there  was  entire 
absence  of  probable  cause.  The  suit  involved 
absolutely  nothing  but  questions  of  law.  Those 
identical  questions  had  been  submitted  to  this 
court  by  this  vejr  prosecutor  in  a  case  precisely 
analogous,  and  had  been  determined  against 
him.  It  was  thus  authoritatively  advised  what 
the  law  was.  If  it  was  dissatisfied  with  the 
opinion,  its  remedy  was  clear  by  appeal  to  the 
United  States  Supreme  Cburt,  and  it  had  act- 
ually avafled  itself  of  that  remedy  on  a  writ  of 
error  which  was  pending  and  determined  when 
this  suit  was  brought.  It  must  be  carefully 
observed  that,  though  the  Butchers'  Union  Com- 
pany was  not  technically  a  party  to  the  suit 
against  the  dty,  the  questions  of  right  between 
it  and  the  Crescent  Ca^  ComiMny  were  as  di- 
rectljT  involved  as  if  it  had  been  a  party.  If 
the  dty  had  the  right  to  regulate  slaughtering  [  1«>^] 
within  her  limits,  and  to  designate  places  for 
its  lawful  conduct,  obviously  persons  comply- 
ing with  such  regulations  had  the  right  to  trans- 
act the  business.  If  she  had  not  that  right,  no 
person  could  lawfully  slaughter  elsewhere  than 
at  the  old  Company's  slaughter-house.    •  •  • 

"But  it  is  claimed  that  the  prosecutor  acted 
under  the  advice  cH  counsel  learned  in  the  law. 
That  is  certainly  true,  and  would  ordinarily 
protect  But  here  the  client  was  in  possessior 
of  the  opinion  of  this  oourt  on  the  very  point  ic 
its  own  case,  involving  the  same  subject  matter. 
It  had  no  need  for  wlvice  of  counsel.  That 
advice  was  simply  that  the  opinion  of  this  court 
was  error.  Counsel  had  the  undoubted  right 
to  entertain  such  opinion,  and  so  to  advise  its 
client;  the  only  lawful  remedy  under  sudi  ad- 
vice consisted  in  an  appeal  to  the  United  States 
Supreme  Court.  If  it  chose  to  act  otherwise 
on  such  advice  it  acted  at  itsperil,  and  can  take 
no  protection  therefrom.  Tlie  only  lawful  ac- 
tion it  could  take  under  such  advice  had  al- 
ready been  taken  In  the  writ  of  error  from  the 
United  Stales  Supreme  Court.  *  *  "^ 

"Nor  does  the  dedsion  of  the  Judges  of  the 
Chxniit  Court  of  the  United  States  afford  a  bet- 
ter shield.  They  are  not  vested  with  authority 
to  review  or  reverse  the  decisions  of  this  court 
The  effect  of  their  action  was  not  only  to  over- 
rule our  opinion,  but  practically  to  reverse  our 
decree;  for  of  what  avail  was  the  right  de- 
creed by  us  in  favor  of  the  dt^,  to  regulate 
slaughtering  and  to  designate  places  th^efor, 
if  persons  complying  with  those  regulations 
comd  be  enjoinedoy  the  United  States  Circuit 
Court  from  conducting  the  bushiess  at  such 
places?  It  is  obvious  that  the  entire  subject 
matter  of  the  injunction  suit  was  embraced  in 
and  disposed  of  by  our  decree;  and  that  though 
Uie  Butchers'  Union  Company  was  not  nom- 
inally aparty,  its  rights  ana  those  of  all  persons 
to  transact  the  busmess  of  slaughtering  in  this 
dty,  being  subsidiary  to  and  springing  directly 
from  the  right  of  the  d^,  were  necessarily  in- 
volved in  and  protected  by  our  decree.  ♦  •  • 

"But  the  ground  on  which  we  rest  our  con* 
dusion  on  the  question  of  probable  cause  Is 
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that  our  decree  in  the  suit,  to  which  the  de- 
fendant corporation  was  a  party,  was,  until  ve- 
r  1 55 1     Tersed,  the  ulw  to  it  bo  f ar  as  tihe  suhject  matter 
^  thereof  is  concerned;  that  the  prosecution  of  a 

suit  which  had  no  foundation,  except  in  the 
assumption  that  our  decree  was  not  law,  was 
without  probable  cause;  and  that  neither  the 
advice  of  counsel,  nor  the  opinions  of  judges  of 
a  co-ordinate  court  that  our  decree  ^as  error, 
could  furnish  any  cause  whatever  for  the  pros- 
ecution of  such  suitw" 

It  is  conceded  b^  the  Supreme  Court  of  Lou- 
isiana,, in  this  opinion,  that  its  prior  Judgment 
in  the  case  between  Uie  plaintiff  in  error  and 
the  City  id  New  Orleans  could  not  operate  as 
an  estoppel  uix>n  the  principle  of  res  judicata, 
in  the  suit  which  the  plaintiff  in  error  brought 
in  the  Circuit  Court  of  the  United  States,  the 

grosecution  of  which  is  charged  against  it  as 
eing  malicious,  because  it  was  between  differ- 
ent parties.  It  is  also  admitted  that  the  judg- 
ment was  not  a  final  one,  but  by  reason  of  the 
federal  question  involved  was  subject  to  review 
and  possible  reversal  by  a  writ  of  error  from 
the  Supreme  Court  of  the  United  States.    The 

Erosecution  of  such  a  writ  of  error,  which  was 
1  fact  actually  sued  out  but  subsequently  dis- 
missed, is  declared  by  the  Supreme  Court  of 
Louisiana  to  be  the  only  lawful  course  which 
the  plaintiff  in  error  had  a  right  to  pursue.  The 
failure  to  prosecute  that  writ  of  error  is  charged 
against  the  plaintiff  in  error,  so  as  not  only  to 
deprive  him  of  the  benefit  of  the  defense  of 
probable  cause,  but  as  sufficient  proof  of  malice 
in  the  subsequent  institution  of  his  suit  in  the 
Circuit  Court  of  the  United  States;  and  these 
consequences,  in  the  opinion  of  the  Supreme 
Court  of  Louisiana,  are  not  alleviated  by  the 
admitted  fact  that  the  plaintiff  in  error  acted 
under  the  advice  of  counsel .  Notwithstanding 
such  advice,  the  client  itself,  the  Supreme 
Court  of  Louisiana  declared,  was  bound  at  its 
peril  to  take  notice  of  its  legal  rights  as  defined 
in  that  opinion  of  the  Supreme  Court  of  the 
State. 

It  is  not  shown  in  the  present  record  on  what 
grounds  counsel  proceeaed  in  their  advice,  or 
the  plaintiff  in  error  k.  failing  to  prosecute  the 
writ  of  error  from  that  Judgment.  It  will  be 
observed  that  the  only  relief  sought  in  that  suit 
was  a  writ  of  injunction  against  the  City  of 
New  Orleans  from  taking  the  preliminary  steps 
under  the  ordinances  of  the  city  in  reference  to 
iKAi  entertaining  petitions,  and  designating  places, 
^  for  the  prosecution  of  the  business  of  which  it 
claimed  to  have  a  monopoly  under  its  charter. 

In  a  similar  case  of  the  OrMcent  Oity  Lite- 
Stock  Landing  and  SUntghter-Bimm  Company 
y.  Poliee  Juirv,  Ptirish  qf  Jifffttnon,  fight  bank, 
decided  by  ue  Supreme  Court  of  Louisiana, 
83  La.  Ann.  1102,  the  plaintiff ,  who  is  the  plaint- 
iff in  error  herein,  sought  to  enjoin  the  defend- 
ant from  granting  permission  to  any  one  to  es- 
tablish a  daughter-nouse  in  the  Parish  of  Jef- 
ferson, on  the  ground  that  such  a  grant  of  au- 
thority would  be  in  violation  of  the  exclusive 
rights  given  to  it  under  its  charter;  a  case  pre- 
dsely  analogous  to  that  between  the  plaintiff  in 
error  and  the  City  of  New  Orleans,  88  La.  Ann. 
934.  In  the  case  against  the  Police  Jiiry  of 
Jefferson  Parish,  the  appeal  and  the  petition  of 
the  plaintiff  were  dismissed.  In  disposing  of 
the  case,  the  court  says  (p.  1196):  **  The  aver- 
820 


ments  of  the  petition  disclose  a  dear  case  of 
prematurity  of  complaint.  It  will  be  time 
enough  for  the  plaintiff  to  apply  for  a^  injunc- 
tion upon  a  sworn  averment  of  proper  facts  if, 
after  the  police  jury  will  have  passed  the  reso- 
lution or  given  the  permission,  some  party  as- 
sumes to  act  upon  that  resolution  and  pernds- 
aion.  For  the  determination  of  the  motion  to 
dismiss  an  opinion  necessarily  had  to  be  ex- 
pressed, not  upon  the  merits,  for  none  as  yet 
exist,  but  upon  the  sufficiency  of  the  sworn 
averment  to  justify  the  injunction." 

It  might,  therefore,  on  the  authority  of  this 
decision  of  the  Supreme  Court  of  Louisiana, 
be  argued  that  the  en)ression  of  its  opinion  in 
the  case  of  Orescent  Oity  Siauahter- Bouse  Onrn- 
pany  v.  Ne^  Orleans,  83  La.  Ann.  934,  was  uii> 
necessary  to  the  decision  of  the  cause,  and  Mter 
dictum,  and  for  aught  that  appears  counsel 
may  have  advised  that  a  writ  of  error  to  re- 
verse that  judgment  in  the  Supreme  Court  of 
the  United  States  would  fail  on  the  ground  tb^jt 
the  record  did  not  disclose  the  existence  of  a 
federal  question  necessarily  to  be  passed  on;  for 
it  has  been  the  uniform  doctrine  of  this  court 
that,  where  it  appears  that  the  judgment  of  the 
state  court  must  be  affirmed  on  other  grounds 
disclosed  in  tlie  record,  it  will  not  be  reversed 
for  an  erroneous  ruling  of  the  state  court  on  a 
federal  question  no(  neoessarv  to  the  'decision 
of  the  cause.  Murdoch  v.  ifemvMs,rf7  U.  S.  I 
20  Wall.  590,  684  [22:429,  448]:  Jenkins  v. 
LcM&nthal,  110  U.  8.  222  [28:  l&l;  Bnoin  v. 
Lowry,  48  U.  S.  7  How.  172  [12:6561;  Oibson  ▼. 
Chouteau,  75  U.  8. 8  Wall.  814  [lfl>;817]. 

However  that  may  be,  we  are  oi  the  opinion, 
on  other  grounds,  that  the  Supreme  Court  of 
Louisiana  in  this  case  erred  in  not  giving  due 
effect  to  the  decree  in  question  of  the  Circuit 
Court  of  the  United  States.  The  latter  is  a 
court  co-ordinate  to  the  Supreme  Court  of  Loui- 
siana in  authority,  and  equal  in  dignity,  being 
the  highest  federal  court  sitting  in  that  State, 
whose  judgments  and  decrees  are  final  and  con- 
clusive, suDject  only  to  review  and  reversal  in 
the  Supreme  Court  of  the  United  States.  In 
the  case  in  which  the  decree  complained  of  waa 
pronounced  the  circuit  court  did  not  act  with- 
out jurisdiction,  the  subject  matter  of  the  suit 
being  a  controversy  arising  under  the  Constitu- 
tion of  the  United  States.  The  argument  of 
the  counsel  for  the  da^ end^t  in  error  to  the 
contrary,  which  deduces  what  ttie  judge  of  the 
inferior  court  in  his  charge  to  the  Jury  alleged 
to  be  a  usurpation  of  Juxudiction,  mmlyfrom 
Uie  fact  that  its  decree  was  reversed  iy  this 
court,  could  only  be  true  if  the  general  propo- 
sition were  true  that  an  Judgments  reversible 
for  error  are  void  for  want  of  Jurisdiction. 
Having  Jurisdiction  of  the  parties  and  of  the 
subject  matter  of  the  suit,  the  Judges  of  the  cir- 
cuit court  were  bound  to  declare  the  law  of  the 
case  between  the  parties  in  the  light  of  their 
own  convictions,  and  under  a  sense  of  their 
official  responsibilities,  not  being  under  any 
legal  obligation  to  regard  the  decision  of  th^ 
Supreme  Court  of  Louisiana  upon  a  question 
of  federal  law  as  controlling  by  reason  of  its 
authority,  whatever  respect  and  deference  they 
might  see  fit  to  accord  to  it  by  way  of  persoa- 
sion  and  argument.  And  their  Judgment  or 
decree  when  rendered  Is  binding  ana  perfect 
between  the  parties  until  reversed,  without  re- 
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gard  to  any  aAverae  opinion  or  judrment  of  an  j 
other  court  of  merdy  concurrent  Jurisdiction. 
Its  int^ri^,  its  yalioity,  and  its  effect  are  com- 
plete in  all  respects  between  aU  parties  in  eyeiy 
suit  and  in  every  forum  where  it  is  legitimately 
produced  as  the  foundation  of  an  action,  or  of 
a  defense,  either  by  plea  or  in  proof,  as  it  would 

[158]  i)e  in  any  other  circumstances.  While  it  re- 
mains in  force  it  determines  the  rights  of  the 
parties  between  themselves,  and  may  be  carried 
mto  execution  in  due  course  of  law  to  its  full 
extent,  furnishing  a  complete  protection  to  aU 
who  act  in  compUanoe  with  its  mandate;  and 
even  after  reveisal  it  still  remains,  as  in  the  case 
of  every  other  judgment  or  decree  in  like  cir- 
cumstances, sufficient  evidence  in  favor  of  the 
plaintiff  who  instituted  the  suit  or  action  in 
which  it  is  rendered,  when  sued  for  a  malicious 
prosecution,  that  he  had  probable  cause  for  his 
proceeding. 

Neither  was  there  anything  in  the  rituation 
or  conduct  of  the  plaintiff  in  error  that  could 
deprive  it  of  the  {irotection  of  the  decree  of  the 
Circuit  Court  of  the  United  States  in  this  ac- 
tion. The  fact  that  it  had  exercised  an  election 
to  bring  its  suit  against  the  City  of  New  Or- 
leans in  the  state  coiut  could  have  no  legal  ef- 
fect upon  its  right  afterwards  to  bring  a  simi- 
lar smt  against  other  parties  in  the  Circuit  Court 
of  th§  United  States.  Its  right  of  choice  was 
not  exhausted  by  a  shiffle  exercise,  and  justified 
it  in  subsequently  invoking  the  jurisdiction  of 
the  courts  of  the  United  States,  no  matter  with 
what  motive  or  for  what  purpose.  As  we  have 
already  seen  and  dedareci,  the  existence  of  ex- 
press ma!ice,  however  flagrant  or  unjustifi- 
able, could  not  affect  the  exercise  of  this  right, 
or  deprive  the  party  of  the  benefit  of  the  judg- 
ment of  the  court  as  proof  of  a  probable  cause 
for  the  institution  of  the  suit  Neither  was  the 
plaintiff  in  error  bound  to  reject  the  advice  of 
us  counsel  on  the  ground  of  its  own  presumed 
knowledge  of  the  law,  as  declared  in  the  opin- 
ion of  the  Supreme  Court  of  Louisiana  in  the 
prior  suit.  It  had  a  right  to  test  the  soundness 
of  that  ludgment  by  seeking  the  jurisdiction  of 
a  co-onunate  court,  whose  decision  would  be 
of  equal  authority  ]ftnd  dignity  with  that  of  the 
Supreme  Court  of  the  State,  both  bein^  final 
between  the  parties  to  the  po^icular  lit^tion 
unto  reversed  by  the  Supreme  Court  of  the 
United  States.  The  plaintiff  in  error  owed  no 
iJIegiance  to  the  courts  of  the  State  neater  than 
that  due  to  the  courts  of  the  United  States;  it 
had  an  equal  right  in  both  to  vindicate  what  it 

riiti  ^^^'^^  to  be  its  rights  by  remedies  appropriate 
'  to  that  purpose,  and  against  all  parties  infring- 
ing them.  The  fact  that  the  Supreme  Court  of 
Louisiana  had  spoken  first  nive  no  additional 
weight  to  its  aecision.  Whatever  deference 
may  be  due  to  the  decisions  of  the  state  court 
of  final  resort  in  every  case  in  which  it  has 
qx>ken,  and  whatever  may  be  the  respect  to 
which  its  decisions  upon  questions  of  purely 
local  law  established  as  rules  of  property  may 
be  entitled,  th^  are  not  authority  binding  upon 
the  courts  of  the  United  States,  sitting  even  in 
the  same  State,  where  the  questions  involved 
and  decided  relate  to  rights  arising  under  the 
Constitation  and  laws  ci  the  UnitMl  States. 

But  the  role  in  question,  which  declares  that 
the  jndgmenft  or  decree  of  a  court  having  jn- 
riadictioii  of  the  parties  and  of  the  subject  mat- 
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ter,  in  favor  of  the  plaintiff,  is  sufficient  evi- 
dence of  probable  cause  for  its  institution,  al- 
though  subsequently  reversed  by  an  appellate 
tribunal,  was  not  established  out  of  any  special 
regard  to  the  person  pf  the  party.  As  we  have 
alieady  seen.  It  will  avail  him  as  a  complete  de- 
fense in  an  action  for  a  malicious  prosecution,  al- 
though it  may  appear  that  he  brought  his  suit 
maliciously  for  tne  mere  purpose  of  vexing, 
harassing,  and  injuring  his  adversair.  The 
rule  is  founded  on  deeper  grounds  or  public 
policy  in  vindication  of  the  dignity  and  author- 
ity of  ludicial  tribunals  constituted  for  the  pur- 
pose of  administering  justice  according  to  law, 
and  in  order  that  their  judgments  and  decrees 
may  be  invested  with  that  force  and  sanctity 
which  shall  be  a  shield  and  protection  to  nil 
parties  and  persons  in  privity  with  them.  The 
rale,  therefore,  has  reelect  to  the  court  and  to 
its  judgment,  and  not  to  the  parties,  and  no  mis- 
conduct or  demerit  on  their  part,  except  fraud 
in  procuring  the  judgment  itself,  can  be  per* 
mitted  to  detract  from  its  force.  It  is  equally 
true  and  equally  well  settled  in  the  foundations 
of  the  law  that  neither  misconduct  nor  demerit 
can  be  imputed  to  the  court  itself.  It  is  an  in- 
vincible presumption  of  the  law  that  the  judi- 
cial tribimal,  acting  within  its  jurisdiction,  has 
acted  impartially  and  honestly.  The  recordof 
its  proceedings  imports  verity;  its  judgments 
cannot  be  impugned  except  oy  direct  process 
from  superior  authority.  The  integrity  and 
value  of  the  judicial  system,  as  an  ustitution 
for- the  administration  of  public  and  private 
justice,  rests  largely  upon  this  wholesome  prior 
ciple. 

That  principle  has  been  disregarded  in  the 
present  case  by  the  Supreme  Court  of  Louisi- 
ana in  f aiUng  to  give  due  effect  to  the  decree 
of  the  Circuit  Court  of  the  United  States  as  suf- 
ficient evidence  in  support  of  the  defense  of  the 
plafaitiff  in  error  in  tus  action,  so  far  as  it  is  an 
action  for  the  recovery  of  damages  for  a  mali- 
cious prosecution. 

The  judgment -of  the  Supreme  Court  of 
Louisiana  on  the  bond  itself,  for  damages  oc- 
casion^ by  its  breach,  agsdnst  the  principal 
and  surety,  is  not  attacked  in  this  proceeding. 
It  is  90  far  aW/rrMd.  But  that  part  which  con- 
stitutes a  judgment  against  the  Crescent  City 
live-Stock  Landing  and  Slaughter-House  Com- 
pany solely,  for  damages  for  tne  malicioiispro»' 
ecution,t^  mtfned,  and  the  cause  U  revnandedfcr 
furOier  proceedirige  therein  not  inconsistent  with 
this  opinion;  and  it  is  so  ordered. 
True  copy.   Teat: 

James  H.  MoKenney,  Clerk,  Sup.  Oourt;,  U.  SL 


HIBERNIA  INSURANCE  COMPANY  OF 
NEW  ORLEANS,  Appt., 
e. 
ST.  LOUIS  AND  NEW  ORLEANS  TRANS- 
PORTATION COMPANY  ET  AL. 
(ftoe  &  a  Reporter's  ed.  ies-ie9.) 

Insuranes-'fiegliffence-'^ncfritalNe  aeddentS'--' 
ftaiud^ 

Upon  a  bin  filed  by  an  Insurance  Company  a«raiiist 
a  Transportation  Company,  engaged  in  transport 
Insr  merohandise  on  the  Mfasiaslppl  fiiver  by  means 
of  towboats  and  banraB,  and  its  vendee,  to  recover 
certain  amounts  paloby  the  oomplalnant,as  insurer, 
to  the  owners  of  jroods  lost  through  the  negUgenoe 
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Of  the  Tnuiflportetloii  Oampuaj^  and  to  lutTeanle 
of  its  propenj  bj  nld  Oompaay  to  the  other  de- 
fendant oeolazed  fjnudnlens  as  agatnat  llie  ooaa- 
plaloant*  It  is  held  that  the  loaM  ooomlaSoed  of 
were  the  veaulta  of  Inevltalde  aootdentBrftUinc 
within  theezoepted  dangen  of  tlie  itreraiid  ol 
navigation. 
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A  FPEALfrom  the  Circuit  Ck>iiitQf  the  United 
il  States  for  the  Eastern  District  of  MiMonzL 
Benorted  Mow,  6  McCraij,  897.    Jfflrmed. 

The  history  and  facts  of  the  case  soiBcientfy 
appear  in  the  opinion  of  the  court 
ifr.  O.  B.  Sanwim,  for  appellant 
Mr,  Oiwn  (JampbeU,  for  appellees. 

Mr,  JvittiM  BlaAehford  deUvered  the  opin- 
ion of  the  court: 

This  is  a  suit  in  eqoi^,  brought  in  the  Oiz^ 
cuit  Oourtof  the  United  States  for  the  Eastern 
District  of  Miasouii,  by  the  Hibemia  Lunirance 
Company,  a  LontsJana  Corporation,  against  the 
St  Louis  and  New  Orleans  Tnuosportation 
Company  and  the  Babbage  Transportation 
Company,  two  Miasouri  Corporations,  and 
Hen^  Lowery,  a  citizen  of  MiasourL 

The  bin  alleges  that  in  August,  1879,  the  Bab- 
bage  Company,  of  which  Lo weiy  was  president 
and  director,  bdngen^aged  in  transporting  mer- 
chandise for  hire  on  the  Mississippi  River  from 
St  Louis  to  New  Orleans  by  means  of  certain 
steam  towboats  and  barges  which  it  owned,  con- 
tracted with  the  firm  of  Gordon  &  Gomila  to 
transport  for  it  from  St  Louis  to  New  Orleans 
a  quantity  (tf  wheat  "  thcdaneers  of  the  river, 
fire,  and  collision  only  excepted;"  that  it  loaded 
a  part  of  the  wheat  on  the  barge  Sallie  Pearce, 
which  it  took  in  tow  by  its  towboat  John 
Means;  and  that  bv  negugent  navigation  on 
the  part  of  the  Babbagc  Company,  the  barge 
broke  away  from  the  towboat,  and  was  allowed 
to  drift  down  the  river  until  she  brought  up 
against  a  steamboat  which  was  lying  at  rest 
afongtiiebank  on  the  Missouri  side  of  the  river, 
and  was  broken  and  crushed,  so  that  some  of 
the  wheat  was  lost  in  the  river  and  some  of  it 
was  damaged  by  water. 

The  bill  also  alleges  that  in  September,  1879. 
one  Pleasants  owned  certain  rye,  com,  oats  and 
hav,  which  were  at  St  Louis,  on  the  barge 
Coloesal;  that  the  Babbage  Company  contracted 
with  Pleasants  to  carry  those  goods  on  that 
barge  from  St  Louis  to  New  Orleans,  **  the 
dangers  of  navigation,  fire,  explosion,  coUision, 
bridges,  and  all  other  known  and  unknown  ob- 
structions excepted;"  and  that  the  Company, 
by  its  towboat  E.  M.  Norton,  took  the  barge  m 
tow,  and  the  towboat  was  so  negligently  man- 
aged that  she  drew  the  barge  against  an  ob- 
struction then  visible  and  known  to  the  master, 
pilot,  and  officers  of  the  towboat,  and  the  barge 
was  broken,  and  allowed  by  them  to  remain, 
without  any  attempt  to  rescue  the  goods,  and 
nearly  all  of  them  were  lost 

The  bill  also  alleges  that  the  plaintiff,  as  in- 
surer of  the  goods  m  both  cases,  paid  to  Gor- 
don &  Gomila  and  Pleasants,  $19,688.16. 

The  bill  also  alleges  that,  in  January,  1880,  the 
Babbage  Company,  by  Lowery,  as  its  president 
sold  all  its  property,  consistii^r  of  four  steam 
towboats  and  tfdrteen  barges,  to  the  St  Louis 
Company;  that  such  sale  was  without  consid- 
eration, and  fraudulent  as  against  the  rights  of 
622 
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the  plaintiff  tea  credit<»  of  the  Babbage  Com. 
pany;  and  thatLowery  and  the  St  LotdsOom- 
praV  had  notice  of  the  fraud. 

Tiie  bm  waives  an  answer  on  oath,  and  prays 
that  the  court  will  decree  payment  of  saia  debt 
to  the  plaintiff,  with  hiterest;  that  the  St  Louis 
Oompany  be  wstnrfned  from  disposing  of  any  d 
■aid  pn^MTty  untQ  the  phdntifTs  debt  shdl 
be  piad;  and  that  untQ  that  time  the  plaintiff 
have  a  lien  on  said  property. 

The  defendants  demurred  to  the  bfll  f or 
want  of  equity;  for  want  of  privity  between 
the  plaintiff  and  the  defendants;  and  for  multi- 
fariousness. The  court  (8  McCraiy,  868)  dis- 
missed the  bin  as  to  Lowery,  and  overruled  the 
demurrer  as  to  the  other  defendants,  withleave 
to  them  to  answer,  holdhig  that  it  was  not  neo- 
essary  that  the  plaintiff  should  recover  a  Judg- 
ment at  law  against  the  Babbage  Company  be- 
fore bringing  this  suit 

The  ddendants  then  put  in  a  plea  to  that 
part  of  the  bin  which  relates  to  the  transfer  of 
the  property,  and  asks  for  relief  by  a  lien  and 
an  injunction,  denying  the  fraud  and  alleging 
the  bona  fides  of  the  transaction.  They,  at  the 
same  time,  put  in  an  answer  to  the  part  of  the 
bill  not  covered  by  the  plea,  denying  the  neg- 
ligence, and  averring  that  the  losses  were  due 
to  the  perils  of  navigation.  There  were  special 
replications  to  the  plea  and  the  answer. 

Proofs  bdng  taken  on  the  plea,  the  court  (4 
McCrary,  432)  overruled  it,  on  a  hearing,  hold- 
ing that  the  allegations  of  the  bill  inv^ved  in 
the  plea  were  established,  and  that  tiie  debts  of 
the  Babbage  Company  could  be  enforced  in 
eouity  against  the  other  Company  to  the  extent 
of  the  property  received  by  the  latter. 

The  case  was  afterwards  brought  to  a  hearing 
on  proofs  on  the  issues  raised  by  the  answer, 
ana  the  court  (5  McCrary,  897)  dismissed  the 
bill.  The  plaintiff  has  appealed.  The  circuit 
court  held,  as  to  The  SaUie  Pearce,  that  the  con- 
tract was  that  of  a  common  carrier;  that,  as  to 
The  Colossal,  it  was  immaterial  whether  the 
contract  was  that  of  towage  merely,  or  that 
of  a  common  carrier;  and  that  each  disaster 
was  caused  by  nn  inevitable  accident,  falliQ.s: 
within  the  excepted  dangers  of  the  river  and  of 
navigation,  alleged  in  the  bill  as  forming  part 
of  eadi  contract.  We  conciu:  in  this  conclu- 
sion. In  the  first  case  a  sand  reef  had  been 
recently  formed  in  the  channel;  the  pilot  of  the 
towboat  had  no  reason  to  suppose  it  was  there; 
and  she  was  being  handled  with  skill  and  care 
when  the  accident  occurred.  In  the  second 
case.  The  Colossal  was  unseaworthy  when  she 
started.  The  towboat  was  prudently  navigated, 
but  the  river  bank  had  shortly  before  caved  in, 
and  a  tree  from  the  land  had  fallen  into  the 
river,  its  presence  being  unknown,  and  The 
Colossal  struck  it  under  water,  causing  the  ac- 
cident, there  being  no  want  of  care,  skUl,  or 
attention  on  the  part  of  those  in  charge  of  the 
towboat  either  before  or  after  the  occurrence, 
in  regard  to  the  navigation  or  the  saving  of  the 
cargo  of  The  Colossal. 

Tiie  appellees  have  contended  iu  this  court 
that  the  rulings  of  the  circuit  court  as  to  the 
demurrer  and  the  plea  were  erroneous^  but, 
without  passine  on  those  questions,  we  affirm 
the  decree,  far  the  reason  etoSed, 
Traeoopy.   Test: 

James  H.  MoKemiey,  Oerk,  Sup.  Ooott  U.  a 
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GEOBGE  H.  EVEBHART,  Aps^. 

«. 

HUNTSVILLB  FEMALE  COLLEOE  sr  ai^ 


HUGH  L.  CLAY,  Admr.  dA  bonU  ntmol  A. 
R  Ebwin,  Deceased,  Appt., 

V. 

HUNTSYILLB  FEMALE  COLLEGE  sr  al. 

Oaee  &  0.  Beporter*ft  ed.  228,  2SL} 

JuriBdieiian^'-ptsadinff-^residsnee'^eliiten^ 
thip'-cotte. 

L  An  aTennent  of  resldenoe  It  not  the  eiiiil?»- 
tatt  of  an  averment  of  dtteenshlp  for  the  purposes 
of  jurisdiction  In  the  eourts  of  the  United  States. 

2.  Upon  a  reversal  of  a  deoree  for  want  of  jurls- 
dlotlon  In  the  ooort  below  oosts  are  allowed  against 
the  oomplainant,  he  haTlng*  failed  to  put  on  record 
the  faoli  necenaiT  to  show  jurisdiction. 

tNoa.  144,  471.] 

Argued  mid  mibmiUedJafi,  to,  1887.    Dedded 

Jan.  81, 1887. 

A  FFEAL8  from  Uie  Circuit  Court  of  the 
a.  United  States  for  the  Northern  District  of 
AlahftiniL    Renemd. 

Mr.  MiUan  Hume$,  for  George  K.  Eyerhart. 

Mr,  8.  F.  Bke.  for  Hugh  L.  Clay,  adminis- 
trator. 

Mmr9,  John  D.  Brandon,  Z.  P.  WdUcar 
sod  D.  D.  Shdby,  for  the  HuntBYille  Female 
Collegei 

Mr.  OkUf  Juitiee  Waiio  delivered  the  opin- 
ion  of  the  court 

These  are  appeals  from  a  decree  dismissing 
the  oriflinal  hiu  and  a  cross  bill  in  a  suit  begun 
in  the  Circuit  Court  of  the  United  States  for 
the  Northern  District  of  Alabama,  by  George 
31.  Everhart  against  the  Huntsville  FemtSe 
Academy,  George  W.  F.  Price,  Martha  T.  Ri- 
flon,  Myra  J.  Erwin,  Robert  M.  Erwin,  William 
H.  Erwin,  Joseph  B.  Erwin,  and  Marcus  A. 
Erwin,  and  in  which  Hugh  L.  Clay,  as  admin* 
istrator  de  Ifonis  nan  of  Abraham  R.  Erwin, 
dATMfled,  was  afterwards  added  as  a  defendant; 
£SJM  J  hut  on  looking  into  the  record  we  find  no  suffi- 
cient evidence  of  the  jurisdiction  of  the  circuit 
court,  which  depends  alone  on  tlie  citizenship 
of  the  parties.  It  is  stated  in  the  original  bifi 
that  Eyerhart  is  a  resident  of  Wisconsin,  and 
the  same  fact  is  also  shown  by  thft  testimony; 
but  this,  as  it  has  often  been  held,  is  not 
enough.  An  averment  of  residence  is  not  the 
equivalent  of  an  averment  of  citizenship  for 
the  purposes  of  jurisdiction  in  the  courts  of 
the  United  States.  According  to  the  pleadincrs 
the  HimtsviUe  Female  Academy  is  an  Alabama 
corporation,  and  the  other  defendants  are  resi- 
dents of  either  Alabama  or  Tennessee.  The 
decree  dismissing  both  the  original  and  cross 
billa  is  reversed,  because  the  record  fails  to 
flhow  the  iurisdiction  of  the  circuit  court;  but 
as  the  fanft  rests  alone  on  Everhart,  the  com- 
plainant In  the  orieinal  bill,  whose  duty  it  was 
to  put  on  record  the  facts  necessary  to  show 
the  jurisdiction,  the  reversal  will  be  at  his 
co0t8  in  this  court  This  whole  subject  has  al- 
ready been  considered  twice  during  the  pres- 
ent term,|once  in  Ccntinentallns,  Oo,  Y.Wioads, 
119  U.  &  287  [ante,  880],  and  ajzain  in  Peper  v. 
Fardyee,  Jd.  460  \ante,ASIS\.  The  reasons  for 
oar  judgment  snf&ciently  appear  in  the  opin- 
1S0U.& 


ions  delivered  hi  those  cases.  If  on  the  retom 
of  the  case  to  the  circuit  court  it  is  made  to 
appear  that  the  citizenship  necessary  for  the 
Iurisdiction  existed  at  the  thne  the  suit  was 
brought,  it  will  be  for  that  oourt  to  determine 
whether  an  amendment  of  the  pleadings  ought 
to  be  allowed^  so  as  to  cure  the  present  defects. 

Thedeeree  of  the  Oireuit  Oourt  is  revened,  at 
the  eoete  of  the  appeliantJSherhart,  and  the  eauaa 
remanded  for  further  proeeedinge  not  inconeiit- 
ent  with  thi$  opinion. 

tnnie  oopy.   Test : 
James  u.  MoKennesr,  Qerk,  Sup.  Court,  V.  8w 


KINO  IRON  BRIDGE  AND  MANUFAC- 
TURING  COMPANY,  Plff.  in  Err., 
e. 
COUNTY    OF   OTOE,  IN    THE   STATE 
OF  NEBRASKA. 

(Bee  &  a  Reporter's  ed.  22&-2S7.) 

Jurisdiction— preeumptton  againstsuit  by  ae- 
eignee  of  fearrante^Act  of  March  S,  1876-^ 
praetiee— amendments, 

L  On  writ  of  error  or  appeal  the  first  and  funda- 
mental  question  Is  that  or  Jarlsdictlon,  first  of  this 
oourt.  and  then  of  the  oourt  below.  This  court  will 
ooDSlaer  this  question,  although  it  is  not  raised  by 
thepartios. 

2.  unless  the oontnuy  appears alBrmatlvely  from 
the  record,  the  presumptioii,  upon  error  or  nppoaL, 
is  that  the  oourt  below  was  without  jurisdiotion. 

8.  Under  the  Act  of  Maroh  8,  1876,  aflleotinj;  suits 
by  assignees  of  contracts,  a  suit  on  two  warrants, 
one  payable  to  a  third  nerson  and  the  other  to  his 
order  andnaot  Indorsed  by  him,  is  not  within  the 
jurisdiction  of  the  courts  of  the  United  States,  un- 
less such  third  person  might  have  maintained  an 
acUon  thereon  in  said  courts. 
[No.  988.] 
Submitted  Jan.  7, 1887.    Decided  Jan.  SI,  1887. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Nebraska.    Re- 
ported below,  27  Fed.  Rep.  800.    Recerscd. 

The  history  and  facts  of  the  case  sufflcientlj 
appear  in  the  opinion  of  the  court. 

Mesar$.  N.  S.  Harwood  and  John  H. 
Ames,  for  plaintiff  in  error. 

Mr.  John  C.  Watson,  for  defendant  in 
error. 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

This  action  was  brought,  November  10, 1885, 
by  the  King  Iron  Bridge  and  ^Manufacturing 
dompany,  a  corporation  of  Ohio,  against  Otoe 
County,  in  the  State  of  Nebraska,  to  recover 
the  amount  of  two  county  warrants  or  orders, 
each  signed  by  the  chairman  of  the  county  com 
missioners  of  the  County  and  countersigned  b\ 
the  county  clerk.  One  was  dated  October  9, 
1878.  and  directed  the  "Treasurer  of  Otoe 
County  topay  to  Z.  King,  or  order,  sixteen  hun- 
dred and  n  ve  dollar^  and  charge  to  account  of 
special  bridge  fund,'  and  the  other,  dated  Jan- 
uary 9,  1879,  directed  the  '*  Treasurer  of  Otoe 
County  to  pay  to  Z.  King,  sixteen  hundred  and 
five  dollars,  and  charge  to  account  of  special 
bridge  fundi"  The  first  one  being  presented 
for  payment  on  the  23d  of  October,  1878,  was 
indorsed  by  the  treasurer,  "  Presented  and  not 
paid  for  want  of  funds."  The  other  was  pre. 
sented  on  the  15th  of  January,  1879,  and  re. 
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cdved  a  like  indomment  The  petitioa  states, 
in  respect  of  each  wammt,  that  it  had  been  for 
a  valuable  consideration  "sold,  transfexred  and 
delivered"  by  Z.  King  to  the  plaintiff, who  saes 
as  the  holder  and  owner  thereof. 

Judgment  was  asked  for  $8,210,  with  10  per 
cent  interest  on  ftl,005  thereof  ^m  October 
28, 1878,  and  for  |l,e05  with  like  inteiestfrom 
January  15, 1879. 

The  defense  was  the  limitation  of  five  yean 
prescribed  by  the  local  law  for  an  action  "Up- 
on a  specialty,  or  any  ag^ment,  contract,  or 
promise  in  writing  or  foreign  Judgment"  The 
court  below  overruled  a  demurrer  to  the  answer 
and  dismissed  the  action. 

This  case  was  argued  upon  the  (jjiiestion  of 
limitation.  But  we  have  no  occasion  to  con- 
sider that  question;  for  it  does  not  appear  that 
the  circuit  court  had  jurisdiction  of  the  action. 
Unless  the  contrary  appean  affirmatively  from 
the  record,  the  presumption,  upon  writ  of  error 
or  appeal,  is  that  the  court  below  was  without 
Jurisdiction.  BoberUon  ▼.  Cea»e,  97  U.  8.  646 
[24: 10671;  Qraee  ▼.  Am.  Cent.  In$,  Oo.  109  U. 
B.  283  [27:  984];  Bon  v.  Prevttm,  111  U.  S.  252 
[28:  419].  That  the  point  as  to  jurisdiction 
was  not  made  here  by  either  party  is  immate- 
rial, because,  as  said  m  M.  0.  A  L,  M,  JEL  Oo.  v. 
Bwan,  111  U.  8.  882  [28:  4641:  "  The  rule, 
springing  from  the  nature  and  limits  of  the  1u- 
(]Uciaf  i>ower  of  the  United  Btates,  is  inflexible 
and  without  exception,  which  requires  this 
court,  of  its  own  motion,  to  deny  its  own  juris- 
diction and,  in  the  exercise  of  its  appellate 
Sower,  that  of  all  other  courts  of  the  united 
tates,  in  all  cases  where  such  jurisdiction  does 
not  affirmatively  appear  in  the  record  on  which, 
in  the  exerdse  of  that  power,  it  is  called  to  act 
On  eveiy  writ  of  error  or  appeal,  the  first  and 
fundamental  question  is  that  of  jurisdiction,, 
first,  of  this  court,  and  then  of  the  court  from 
which  the  record  comes. "  See  also  Hancock  v. 
ffolbrook,  112  U.  8. 231  [28:  715]. 

The  Act  of  March  8, 1875,  section  1,  excludes 
from  the  cognizance  of  a  Circuit  or  District 
Court  of  the  United  States  "Any  suit  founded 
on  contract  in  favor  of  an  assignee,  unless  a 
suit  might  have  been  prosecuted  in  such  court 
to  recover  thereon  if  no  assignment  had  been 
made,  except  in  cases  of  promisBory  notes  nego- 
tiable bv  tne  law  merchant  and  bills  of  ex- 
change. One  of  the  warrants  is  payable  to  Z. 
King  and  the  other  to  Z.  King,  or  order.  The 
latter  is  not  indorsed  by  him  in  blank  or  to  the 
order  of  the  plaintiff.  Plainly,  therefore,  upon 
anv  view  of  the  statute  the  plaintiff,  as  the 
holder  or  owner  of  the  warrants,  could  not 
maintain  a  suit  in  the  court  below,  unless  King 
could  have  sued  in  that  court,  had  he  not  sold 
the  warrants.  But  it  does  not  appear  that  King 
could  have  maintained  the  suit  There  is  no 
averment  as  to  his  citizenship,  nor  does  his  cit- 
izenship otherwise  appear  from  the  record.  We 
must,  therefore,  presume,  on  this  writ  of  error, 
that  the  circuit  court  was  without  jurisdiction. 

It  will  be  for  the  court  below  to  determine 
whether  an  amendment  of  the  pleadings  upon 
thepoint  of  lurisdiction  will  be  proper. 

The  plaintiff  in  error  must  pay  the  costs  in 
this  court. 

Beversed, 

True  copy.   Test: 

James  H.  MoKeniMy,  Gtoik,  Sap*  Ooort,  U.  8. 

<24 


CITY  OP  QUmCY,  Appt.,  [241] 

e. 
JAMES  W.  STEEL. 

<8ee8.aBeporter«aed.  2il-S48.) 

Juritdiction-^biU  by  iio6khM$r  againtit  eo^ 
poration  and  a$u4h0r-^JEM6  9jh-faikire  t» 
eompiywiih. 

Upon  a  blli  Iliad  In  the  ofiouit  oourt  by  a  stock* 
holder  In  a  gas  company  against  said  oompany  and 
a  municipal  corporation,  the  defendants  being' 
dtiaeos  of  the  same  State,  to  enforce  the  payment 
of  a  claim  alleged  to  be  due  from  the  latter  to  the- 
former,  it  is  hOO:  that  the  aUegatloDS  of  the  bill 
touching  the  efforts  of  the  complainant  to  secure 
aotionbythei  r      ^.     . 

Kule  94;  that  1 


action  by  the  gas  company  are  Insufficient  under 
Kule  94;  that  the  proceeding  appean  to  be  an  at- 
tempt to  havea common-law  actton  tried  in  a  court 


of  equity,  and  to  bring  the  case  within  the  Juria> 
diction  of  the  federal  courts  and  that  the  bill 
should  have  been  dismissed  by  the  court  below. 

[No.  1260.] 
SMmitMJan.  4, 18S7.  DeadsdJa^  SI,  18S7. 

A  PPEAL  from  the  Circuit  Court  of  the  United 
Dl  States  for  the  Southern  District  of  Illinois. 

xf0MrS0u. 

The  history  and  facts  of  the  case  sofficiently 
apnear  in  the  opinion  of  the  oourt. 

limfn.  tu  EL  Berg^r.  QmorgB  A.  Aa» 
deraon,  Joseph  N.  Carter  and  Was.  H» 
€h>Teri»  for  appellant: 

Before  the  complainant  is  entitled  to  sue  in 
a  oourt  of  equity  in  his  own  name  as  a  stock- 
holder, he  must  show  that  the  directors  of  the 
corporation  have  been  guilty  of  fraud. 

liodge  ▼.  Woohe^,  59  U.  S.  18  How.  348  (15: 
400);  Hawe8  v.  Oakland,  104  U.  S.  450  (26: 827); 
Detroit  v,  iXsan,  106  U.  S.  587  (27:  800);  Rule 
94  of  Rules  of  Practice  for  Courts  of  Equity 
of  the  United  States. 

We  insist  that  even  if  a  proper  request  had 
been  made  by  complainant  to  the  directors,  and 
proper  and  reasonable  time  given  for  them  to 
comply,  still  under  the  allegations  of  this  biU 
it  would  not  have  been  sufficient  to  authorize 
the  complainant  to  file  it  in  his  own  name, 
without  first  having  submitted  the  matter  at 
suing  for  these  demands  to  the  stockholdors. 

}f\)s$  V.  BdrbotOe,  2  Hare,  461 ;  Hawei  y.  Oal> 
land,  and  Detroit  v.  Dean,  iupra, 

Mr.  Wm*  McFadon,  for  appellee: 

In  view  of  the  facts  involved,  we  say,  upon 
tha  question  of  the  right  of  the  stockholder  to 
sue,  It  is  to  be  remembered  that  this  case  is  one 
of  nonfeasance  and  neglo^t  on  the  part  of  the 
directors  of  the  ^  company,  and  as  such  we 
insist  the  aUegations  of  the  bill  are  up  to  the 
requirements  of  Detroit  v.  Dean,  106  U.  8.  64S 
(27:  802);  Davenport  v.  Dotes,  85  U.  8. 18  Wall. 
627  (21:  988);  Dodife  v.  WooUey,  59  U.  &  18 
How.  881  (15: 401). 

Jfr.  Justice  Mfller  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  Ciicult  Court  of 
the  United  States  for  the  Southern  District  of 
Illinois. 

James  W.  Steel,  the  complainant  in  the  diw 
cult  court,  is  a  citizen  of  Alabama,  and  he 
brings  his  bill  against  the  Citv  of  Ouincy,  a 
municipal  Coiporation  of  the  State  ox  Illinois, 
and  the  Quincy  Gas  Light  and  Coke  Company, 
also  a  corporation  of  that  State.  He  sets  out  a 
contract  between  the  City  of  Quincy  and  the 
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gu  company,  dated  February  14,  1877.  the 
only  parts  oi  which  in  this  connection  of  any 
importanoe  being  that  the  gas  company  waa  to 
funiish  a  certain  number  oi  lighted  lamps  for 
the  streets  of  said  City,  for  which  the  Cit^ 
agreed  to  pay  a  fixed  price  per  annum.  This 
contract  was  to  continue  for  fiye  years.  The 
City  failed  to  pay  the  full  amount  due  for  gas 
in  any  one  year,  but  paid  a  part  of  the  bill  on 
each  year  as  long  as  the  gas  company  continued 
to  furnish  the  ga&.  On  May  11,  1881,  the  City 
passed  an  ordinance  declarincrthat  it  no  longer 
recognized  as  binding  the  agreement  between 
it  and  the  gas  company,  under  which  the  gas 
had  been  furnished,  and  notifying  the  company 
of  that  fact.  The  company,  however,  con- 
tinuod  to  furnish  gas  until  November,  1883. 

Instead  of  a  suit  by  the  gas  company  against 
the  City  of  Quincy,  in  an  action  at  law  to  en- 
force the  rights  of  the  company  by  a  judgment, 
and  by  an  appropriate  writ  of  mandamus  if  the 
Ci^  did  not  pay  thejudgment,  the  present  suit 
is  brought  by  Mr.  I^eel  in  his  own  name,  on 
the  ground  that  he  is  a  stockholder  in  the  gas 
company;  and,  as  the  allegations  on  this  branch 
of  the  subject,  on  which  he  relies  as  his  author- 
ity to  maintain  this  suit,  are  important,  they 
aregiven  here  verbatim  from  the  biH 

"&  says:  "  That  your  orator  is  advised  and 
believes,  and  so  states  the  fact  to  be,  that  the 
said  company  has  a  just  and  valid  claim  against 
said  City  of  Quincy,  and  one  recoverable  in 
the  courts  by  some  suit  or  suits  in  the  name  of 
said  company;  that  your  orator  has  at  different 
times  enaeavored  to  induce  the  board  of  direct- 
ors of  said  company  to  institute  a  suit  or  suits 
to  recover  the  said  claim  against  said  City;  that 
your  orator  now  is,  and  for  more  than  four 
years  last  past  has  been,  a  stockholder  in  said 
company;  that  he  now  has,  and  during  the  en- 
tire period  last  aforesaid  has  had,  seventy-five 
shares  of  the  capital  stock  of  said  company; 
that  said  last  named  endeavors  have  been  maae 
while  your  orator  was  said  stockholder;  that  so 
far,  and  up  to  now,  your  orator  has  not  suc- 
ceeded in  persuading  said  directors  to  institute 
as  aforesaid;  that  your  orator,  on  August  1, 
1885,  caused  to  be  addressed  to  said  board  a 
commtinication  in  writing,  directing  and  re- 
quiring said  board  to  resolve  to  at  once  insti- 
tute aoit  a^inst  said  City  of  Quincy,  in  the 
name  of  said  company,  in  such  court  or  courts 
■a  were  proper,  for  the  recovery  of  said  claim; 
diat  said  hciacd  of  directors  laid  said  communi- 
cation npon  the  table,  as  your  orator  is  informed 
and  believes  and  therefore  so  states,  and  refused 
to  agree  to  comply  with  the  request  therein 
contained;  that  whatever  claim  said  company 
has  l^  reason  of  the  matters  and  things  above 
aHeged  will  be  barred  in  considerable  part  be- 
fore a  meeting  of  the  stockholders  of  said  com- 
pany will  occur;  that  a  part  of  said  claim  either 
nas  been  or  is  about  to  be  6arred  by  the  Statute  of 
limitations;  that  further  delay  in  bringing  suit 
wiU  result  in  a  part  of  said  claim  being  luirred 
by  the  Statute  of  Limitations;  anJ  that  this 
suit  is  brought  in  good  faith,  and  for  the  col- 
lection of,  and  to  compel  ttie  collection  of, 
wliat  yoor  orator  believes  to  be  a  meritorious 


Tiie  decree  of  the  court  below  was  rendered 
en  a  demmrnr  to  the  bill  filed  by  the  City  of 
Qoiiiqrf  which,  bdng  overruled,  the  City  re- 


f need  to  plead  further,  and  decree  waa  there- 
upon renoered  against  it  This  decree,  made 
on  the  Iflt  day  of  March,  1886,  among  other 
things,  "Orders,  adiudges  and  decrees  that  said 
The  Quincy  Glas  Lip^ht  and  Coke  Company 
have  and  recover  of  said  defendant  City  of 
Qumcy  the  sum  of  $86,116.21."  It  then  makes 
provision  for  the  ei^orcementof  this  decree  by 
certain  orders  concerning  future  annual  appro- 
priations to  be  made  by  the  City  for  payment 
out  of  its  annual  tax  levy. 

We  are  of  opinion  that  the  demurrer  of  the 
City  of  Quincy  should  have  been  sustained,  for 
the  reason  that  Mr.  Steel  shows  no  sufficient 
ground  why  he  should  have  been  permitted  as 
a  stockholder  of  the  gas  company  to  sustain 
this  bill.  In  order  to  do  this  the  circumstances 
must  be  such  as  to  justify  the  court,  in  the  in- 
terest of  justice,  to  overnde  two  cardinal  prin- 
ciples of  federal  jurisprudence.  One  of  these 
is  that  the  litigants  in  the  federal  courts,  where 
the  right  to  sustain  such  litigation  depends 
upon  the  citizenship  of  the  parties,  shall  be 
citizens  of  different  States.  In  this  case  the 
real  right  of  action  acd  the  real  contest  before 
the  court,  if  it  had  proceeded,  would  have 
been  between  the  two  corporations,  organized 
under  the  laws  of  Illinois,  and  existing  and  do- 
ing business  in  the  same  place;  to  wit,  the  gas 
company  and  the  City  of  Quincy.  By  sustain- 
ing this  bill  the  gas  company  recovers  a  judg- 
ment in  terms  against  the  City  for  the  amount 
in  controversy  under  the  contract 

The  other  principle  which  it  is  necessary  to 
override  is  that  in  the  federal  courts  the  dis- 
tinction between  actions  at  law  and  suits  in 
equity  has  always  been  kept  up.  In  the  pres- 
ent case  it  is  but  a  plidn  suit  to  recover  oam- 
2^^  on  a  written  contract  bj  the  one  corpora- 
tion against  the  other  on  account  of  a  violation 
of  that  contract,  except  as  Mr.  Steel  endeavors 
to  bring  himself  into  the  case  as  having  rights 
which  be  cannot  enforce  in  a  court  of  law.  It 
is  purely  and  simply  a  suit  to  recover  money 
on  a  written  contract  in  an  action  in  the  nature 
of  assumpsit 

If,  therefore,  Mr.  Steel,  by  virtue  of  being  a 
citizen  of  Alabama,  has  any  risht  to  prosecute 
this  suit  in  a  court  of  the  U nit^  States,  and  in 
a  court  of  eqnity  instead  of  a  court  of  law,  it 
is  very  obvious  that  he  should  make  this  right 
plain. 

Prior  to  1876  cases  had  come  mto  the  courts 
of  the  United  States,  especially  into  the  dicuit 
courts,  where  citizenship  had  been  simulated, 
and  parties  improperly  made  or  joined  either 
as  plaintiffs  or  defendants,  for  the  purpose  of 
creating  a  case  cognizable  in  the  circuit  courts 
originally,  or  removable  thereto  from  the  state 
courts;  and  as  it  very  frequently  occurred  that 
both  plaintiffs  and  defendants  were  willing  to 
seek  that  court  in  preference  to  the  state  courts, 
it  had  been  found  very  difficult  to  prevent  these 
improper  cases  from  liein  g  tried  in  those  courts. 
In  the  Act  of  March  8,  1875,  an  attempt  was 
made  to  correct  this  evil,  and  by  the  fifth  sec- 
tion of  that  Act  it  was  declared  "  That  if,  in 
any  suit  commenced  in  the  circuit  court,  or  re- 
moved from  a  state  court  to  a  Circuit  Court  of 
the  United  States,  it  shall  appear  to  the  satis- 
faction of  said  circuit  court,  at  any  time  after 
such  suit  has  been  brought  or  removed  thereto, 
that  such  suit  does  not  really  and  substantiafiy 
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IiitoItb  a  dJnrate  or  controveray  properly  with* 
1q  the  JuxMictioxi  of  said  dzcuit  court,  or  that 
the  partiet  to  aaid  suit  have  beeo  improperly 
or  coUiuiyely  inade  or  joined,  either  as  plaint- 
lib  or  defendantHy  for  the  purpose  of  creating 
a  case  cognisable  or  removable  imder  this  Act, 
the  said  diouit  court  shall  proceed  no  further 
therefai,  hat  shall  dismiss  the  suit  or  remand  it 
to  the  oooit  from  whence  it  was  removed,  as 
Justice  may  require." 

Inthecasesof  .SiMOMv.  Oakland,  lOiV.B. 
466  £26:  8901,  and  ffutUinfftan  v.  Palmer,  Id. 
482  [26:  888t  the  question  of  the  growth  of  the 
form  of  invoking  federal  jurisdiction,  where  it 
does  not  otherwise  exist,  by  the  attempt  of  a 
corporation  which  cannot  sue  in  the  federal 
court  to  bring  its  grievance  into  that  court  by  a 
suit  hi  the  name  of  one  of  its  stockholders  who 
has  the  requisite  ddzenslup,  was  very  much 
considered.  In  order  to  give  effect  to  the  prin- 
ciples there  laid  down  this  court  at  that  term 
adopted  Rule  94  of  the  Rules  of  Practice  for 
Courts  of  Equity  of  the  United  States,  which  is 
as  follows: 

'*Everv  bill  brought  by  one  or  more  stock- 
holders in  a  corporation,  against  the  corpora- 
tion and  other  pities,  founded  on  rights  which 
may  properly  be  asserted  by  the  corporation, 
must  be  verified  by  oath,  and  must  contain  an 
allegation  that  the  plaintiff  was  a  shareholder 
at  the  time  of  the  transaction  of  which  he  com- 
plains, or  that  his  share  had  devolved  on  him 
since,  by  operation  of  law,  and  that  the  suit  is 
not  a  coilunve  one  to  confer  on  a  court  of  the 
United  States  jurisdiction  of  a  case  of  which  it 
would  not  otherwise  have  cognizance.  It  must 
also  set  forth  wit&  particularity  the  efforts  of 
the  plaintiff  to  secure  such  action  as  he  desires 
on  the  part  of  the  managing  directors  or  trus- 
tees, and,  if  necessary,  of  the  shareholders,  and 
the  causes  of  his  failure  to  obtain  such  action." 

The  bill  in  the  present  case,  although  verified 
by  oath,  is  far  from  complying  with  the  letter 
or  the  spirit  of  this  rule.  It  aoes  not  contain 
an  allegation  that  the  plaintiff  was  a  shareholder 
at  the  time  of  the  transaction  of  which  he  com- 

Elains,  although  the  allegation  on  that  subject 
icludes  a  part  of  the  time  in  which  the  City  of 
Qnincy  failed  to  pay  for  its  gas;  but  inasmuch 
as  the  sworn  allegation  in  the  bill  was  made  on 
the  18th  day  of  August,  1886,  and  he  there 
swears  that  he  had  been  the  owner  of  the  8to6k 
on  which  he  brings  this  suit  over  four  years,  it 
is  easy  to  suppose  that  he  acquired  this  stock 
after  the  11th  day  of  May,  1881,  on  which  day 
the  City  by  its  official  action  notified  the  gas 
company  that  it  repudiated  the  contract  and 
would  no  longer  be  bound  by  it  And  it  is  not 
an  unreasonable  supposition  that  Uie  gas  com- 
pany, foreseeing  litigation  which  it  might  be 
desirable  for  that  company  to  have  carried  on 
in  a  federal  court,  immediately  after  receiving 
notice  of  that  resolution  had  this  stock  pUcea 
in  the  hands  of  Mr.  Steel  for  the  purpose  of 
securing  that  object,  and  though  the  suit  was 
delayed  for  two  or  three  years  it  was  probably 
because  the  City  continued  to  pay  some  part  of 
the  demand  for  the.  gas  fumiflhed  by  the  com- 
pany. The  bill  does  not  contain  the  allegation 
expressly  prescribed  l^  this  rule,  that  "The 
suit  is  not  a  collusivie  one  to  confer  on  a  court 
of  the  United  States  jurisdiction  of  a  casei  Of 
which  it  wooldnot  otherwise  have  cognizance." 
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The  alleo^on  of  the  faOl,  'That  this  mit  ii 
brou^t  m  good  faith,  and  for  the  ooUectioaoC 
and  to  compal  the  collectioQ  of  what  vonr  oca- 
tor  believes  to  be  a  meritorioas  daim.*  is  byno 
means  the  equivalent  of  this  proviaian  of  tiie 
rule;  for  it  may  veer  weli  be  imdeiBtood  that 
the  party  who  is  seeking  to  enforce  a  debt  whidh 
he  believes  to  be  due  is  acting  in  good  faithfor 
the  purpuse  of  compelling  its  collection,  while 
he  may  be  well  aware  th^  heisimposlQg  upon 
the  court  to  which  he  actually  resorts  a  Jiuib- 
diction  which  does  not  behmf  to  it 

The  rule  also  requhns  thatlie  must  set  foith  .a^i^i 
with  particuhffi^  his  efforts  to  secure  actioik  on  L^^^J 
the  part  of  the  managing  directors  or  tmsteea 
of  the  corporation  of  which  he  is  a  member, 
and,  if  necessary,  of  the  shaieholden,  aod  tiie 
causes  of  his  failure  to  obtain  such  actimL  In 
the  case  before  us  he  seems  to  have  made  buta 
single  effort  to  induce  the  directors  of  the  gas 
company  to  histitute  a  suit  against  the  City  to 
recover  the  money,  and  this  was  by  a  com- 
munication in  writing  addressed  to  the  board 
August  1,  1885.  No  copy  of  that  letter  is  pro- 
duced, but  it  is  said  that  the  board  of  directors 
laid  the  communication  on  the  table.  No  copy 
of  the  order  of  the  board  upon  that  subject  is 
produced;  no  effort  at  conversation  with  any  of 
the  directors,  or  any  earnest  effort  of  any  kind 
upon  his  part  to  induce  the  directors  to  biinff 
the  suit  is  shown  in  the  bill;  no  attempt  to  caU 
the  attention  of  the  shareholders  to  this  matter 
during  the  four  years  in  which  he  said  he  was 
a  shareholder,  and  during  which  time  the  City 
was  failing  to  pay  its  debt  to  the  gas  company, 
nor  any  effort  at  any  of  the  meetings  of  the 
shareholders  or  of  the  directors  to  hiduce  them 
to  enforce  the  rights  of  the  company  agahist  the 
City,  is  shown.  The  most  mmgor  description 
possible  of  a  bare  demand  in  writing,  made  siz- 
teen  days  before  the  institution  of  this  suit,  is 
aU  we  have  of  the  efforts  which  he  should  have 
made  to  induce  this  corporation  to  assert  its 
righta.  This  letter  was  addressed  to  the  board 
of  directors  Au^pst  1, 1886,  from  what  point  is 
not  stated,  but  it  mav  reasonablv  be  inferred 
that  it  was  from  Alaoama,  of  which  State  he 
was  a  citizen.  The  bill  itself  is  sworn  to  the 
18th  day  of  August  thereafter.  How  long  a 
time  was  left  for  the  consideration  of  this  ques- 
tion by  the  board  of  directors,  and  what  earnest 
efforts  Mr.  Steel  may  have  made  to  induce  their 
favorable  action,  mav  be  easily  inferred  from 
the  speed  with  which  the  bill  was  sworn  to  in 
Alabama  and  filed  after  he  addressed  his  letter 
to  the  board.  The  inference  that  the  whole  of 
this  proceeding  was  a  preconcerted  and  simulate 
ed  arrangement  to  foist  upon  the  Circuit  Court 
of  the  United  States  Jurisdiction  in  a  case  which 
did  not  fairly  belong  to  it,  is  very  strong. 

In  the  case  of  Hatoei  v.  Oakland,  104  U.  8. 
461  [26:  882],  in  speaking  of  this  perfunctory 
effort  to  induce  the  t^utees  of  the  corporation 
to  act,  it  is  said:  "He  (the  plaintiff)  must  make 
an  earnest,  not  a  simulated,  effort  with  the  [2^8] 
managing  body  of  the  corporation  to  indace 
remedial  action  on  their  part,  and  this  must  be 
made  apparent  to  the  court.  If  time  permits 
or  has  permitted,  he  must  show,  if  he  fails  with 
the  directors,  that  he  has  made  an  honest  effort 
to  obtain  action  by  the  stockholders,  as  a  bodv. 
in  the  matter  of  which  he  complains.  And  n« 
must,  show  a  case,  if  this  ia  not  done,  where  it 
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could  not  be  done,  or  it  waa  not  reasonable  lo 
leqoireit.''  Againitiaaaid:  "He  merely  ayeza 
lliat  he  requeated  the  president  and  directora  to 
desist  from  famishing  water  free  of  expense  to 
the  Glt7»  except  in  case  of  Are  or  other  great 
neosMl^*  and  that  th^  declined  to  do  as  he  re- 
ijoested.  No  correspondence  on  the  subject  Is 
given.  No  reason  for  declining.  *  *  *  No  at- 
tempt to  consult  the  other  shareholders  to  ascer- 
tain thcdr  opinions  or  obtain  their  action.  But 
irlthin  flYS  days  after  his  application  to  the  di- 
lectoTB  this  bill  is  filed." 

In  the  case  of  HuntiTigUm  ▼.  Paimer^  104  U. 
8.  488  [86:  834],  the  court  says:  "Although  the 
company  is  the  party  injured  hf  the  taxation 
compUuned  of,  which  must  be  paid  out  of  its 
tieaniiy,  if  paid  at  all,  the  suit  is  not  brought 
In  its  name,  but  in  that  of  one  of  its  stockhold- 
cns.  Of  course,  as  we  have  attempted  to  show 
In  016  case  just  mentioned  (Hatoes  v.  Oakland, 
mtprOt  460),  this  cannot  be  aone  without  there 
has  been  an  honest  and  earnest  effort  by  the 
plaintiff  to  induce  the  corporation  to  take  the 
necessary  steps  to  obtain  relief."  See  Detroit 
T.  l>ean,  106  U.  8.  637  [27:  800]. 

We  think  upon  the  face  of  the  bill  in  this 
case  there  is  an  entire  absence  of  any  compli- 
ance with  the  rule  of  practice  laid  aown  for 
eouity  courts  io  such  cases,  and  of  any  evidence 
of  an  earnest  and  honest  effort  on  the  part  of 
the  complainaDt  to  induce  the  directors  of  the 
gas  company  to  assert  the  rights  of  that  corpo- 
ration. On  the  contraiT,  the  clear  impression 
left  upon  reading  the  bill  is  tliat  it  is  an  attempt 
to  have  a  plain  common-law  action  tried  in  the 
court  of  equity,  and  the  rights  of  parties  de- 
cided in  a  court  of  the  United  States  who  have 
no  right  to  litigate  in  such  a  court,  and  that 
there  is  no  sufficient  reason  in  the  bare  fact  that 
Mr.  Steel  Ib  a  stockholder  in  the  corporation 
which  lustifies  such  a  proceeding. 

If  other  evidence  were  wanting  of  the  sound- 
ness of  our  inferences  on  this  subject,  it  is  to  be 
found  in  the  fact  that  while  the  decree  in  this 
case  was  rendered  on  the  first  day  of  March, 
1886,  a  suit  was  commenced  by  the  gas  com- 
pany against  the  Ci^  of  Quincy,  on  the  same 
causes  3  action,  in  the  Circuit  Court  of  Adams 
Coun^,  in  the  State  of  Illinois,  on  the  81st  day 
of  March  of  the  same  year.  This  fact  was 
brought  to  the  attention  of  the  Circuit  Court  of 
the  United  States  at  the  same  term  in  which 
the  decree  now  appealed  from  was  rendered,  by 
«  petition  to  vacate  and  set  aside  the  decree, 
widch  that  court  overruled.  It  seems  very^  ob- 
vious that  the  gas  company,  having  obtained 
through  the  instrumentality  of  this  collusive  suit 
by  Mr.  Steel  a  decree  settling  its  rights  against 
the  City  of  Quincy,  then  brought  in  its  own 
name  a  suit  in  the  state  court,  wnich  it  had  not 
dared  to  do  until  those  rights  were  adjusted  in 
a  court  of  the  United  States. 

We  are  of  opinion  that  the  demurrer  to  the 
plaintilTs  bill  ought  to  have  been  sustained 
and  the  bffl  dismissed. 

7%«  deeree  ii;  therrfcne,  reoened,  and  the  ease 
remanded  to  the  (Xrcuit  OourtwiA  initruettone 
Uthateffeet 
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UNITED  STATES,  Pif.  in  Brr.. 

V.       

CLEMENT  HUGH  HUL  bt  al. 

(See  &  a  Reporter's  ed.  Ifl^-lSt.) 

Fees  ofderk  qfdietriet  court-^eeetion  SSSR  8.^ 
oonetmuUon  ojf^ftee  i%  naturaUeaSion  caeee 
not  induded, 

L  In  the  oonstmotion  of  a  douhtful  and  amblg» 
nous  law,  the  oontemporaneoiiB  and  uniform  oon« 
stniction  by  executive  offioers  charged  with  Its  eze- 
catton.  Is  entitled  to  flrreat  weiff  ht* 

S.  In  an  action  on  the  offldalbond  of  the  derk  of 
a  district  court  to  recover  damages  for  an  alleged 
breach  In  a  failure  to  account  for  fees  charged  oy 
him  In  naturalization  oases.  It  Ib  held  that  such 
fees  are  not  within  section  888  B.  &,  requlrlnffsoch 
derkB  to  account  for  all  fees  and  emoluments  of 
their  oflloes,  of  every  name  and  character. 

[No.  1198.] 
Argued  Dee.  m>.  1886,    Decided  Jan.  SI,  1887. 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts^ 
Reported  below,  25  Fed.  Rep.  876.    Affirmed. 

The  histoiy  and  facts  of  the  case  sufficiently 
appear  in  the  opinion  of  the  court. 

Jir.  Wm.  A.  Haarjr.  Aeet.  Atty-Qen.^  tot 
plaintiil  in  error: 

Proceedings  connected  with  naturalization 
are  judicial  proceedings  of  the  highest  impor- 
tance. 

Bjfn^aU  V.  Spratt,  29  U.  S.  4  Pet  898  (7:897); 
The  Awm,  2  Abb.  U.  8.  444 

There  is  no  difficulty  encountered  in  apply- 
ing the  tariff  of  fees  prescribed  by  section  828 
R.S. 

It  seems  that  hi  the  District  of  Massachusetts 
the  opinion  has  become  inveterate  that  the  ad- 
ministration of  oaths,  the  filing  of  papers,  the 
making  of  records  and  copies  thereof,  and  af- 
fixing seals  of  courts  in  connection  with  pro- 
ceedmgs  in  naturalization  are  all  services  en- 
tirely outside  the  statute,  for  which  the  court 
may  authoriee  any  fees  they  see  proper,  and 
with  which  the  clerks  are  not  chargeable. 

If  Mr.  Hill  or  his  predecessors  hsd  made 
known  to  the  fiscal  department  of  theOovem- 
ment  that  they  were  withholding  certain  fees 
from  their  returns,  and  the  practice  had  been 
acquiesced  hi  by  the  department,  the  case 
might  have  been  different.  But  no  such  case 
is  presented,  and  there  is  nothing  to  show  that 
the  executive  branch  of  the  Government  had 
any  knowledge  of  the  practice  in  question  until 
the  discovery  made  by  the  examiner  of  the  De- 
partment of  Justice. 

It  is  therefore  quite  inadmissible  to  say  that 
this  practibe  in  violation  of  law  has  become  so 
rooted  by  time  and  governmental  sanction  that 
it  cannot  be  oorrectd  except  by  legislation,  and 
that  until  such  legislation  is  had  the  clerk  of 
the  District  Court  of  the  District  of  Massachu- 
setts shaU  continue  to  enjoy  exemption  from 
accountability  for  certain  fees  which  the  clerk 
of  the  circuit  court  of  that  district,  and  every 
other  clerk  in  every  other  district,  regularly  ac- 
counts for. 

Mr.  John  ]jowell»  for  defendants  tt  error: 

If  it  be  granted— as  we  submit  that  it  must 
be— that  the  statute  does  not  prescribe  the  fees 
for  naturalization,  then  they  are  not  to  be  re- 
turned. However  general  and  comprehensive 
the  language  requiring  returns  may  be,  it  will 
be  conflnedto  the  fees  regulated  by  the  statute 
itself  and  later  statutes  on  the  same  subject, 
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aooording  to  the  familiar  rule  of  constniction 
that  general  worda  are  controlled  by  the  aped- 
flcationa. 

MooreY.AmericanTram.Ch.  05  U.  8. 84  How. 
1  (16:674);  Oomnumwealth  ▼.  Earinett,  8  Gxay, 
460:  AppUton  ▼.  ffophina,  5  Gray,  530;  Kitchen 
y.  Shaw,  6  Ad.  &  El.  729;  Sandiman  v.  Breach, 
7  Bam.  &  C.  96;  Bx  parte  Dawes,  L.  R  17  Q. 
B.  DIt.  875;  BtanUU  ▼.  Baynumd,  4  Gush.  814. 

ContemporaDeoos  oonstruction  by  all  the 
Judges  and  officers  concerned,  and  its  contin* 
nance  for  for^  years,  will  have  great,  if  not 
controlling  weight  with  the  court 

U.  8.y,  i2»c^rdK>n.  28Fed.Rep.61;  TheQueen 
V.  Outbush,  L.  R  2  Q.  B.  879;  Packard  v. 
Bichardeon.  17  Mass.  144. 

Mr,  Justice  Blatdifora  delivered  the  opin- 
ion of  the  court: 

On  the  5th  of  Febmair,  1879,  Clement  Huffh 
Hill  was  duly  appointed  clerk  of  the  Distitet 
Court  of  the  United  States  for  the  District  of 
Massachusetts,  by  the  Judge  of  that  court  On 
the  same  day  he  and  William  Goodwin  Rus- 
sell and  another  person  executed  a  Joint  and 
several  bond  to  the  United  States  in  the  penal 
sum  of  $20,000,  conditioned  that  Hill,  "by 
himself  and  by  his  deputies^"  should  ''faithfully 
discharge  the  duties  of  his  office,  and  season- 
ably record  the  decrees.  Judgments  and  deter- 
minations of  the  said  court,  and  properly  ac- 
count for  all  moneys  coming  into  hjs  hanas,  as 
required  by  law. "  The  statute  requiring  a  bond, 
in  force  at  the  time,  was  section  8  of  the  Act  of 
February  22,  1875,  chap  95, 18  Stat  at  L.  888, 
which  required  the  clerk  to  give  a  bond,  with 
sureties,  "  faithfully  to  discharge  the  duties  of 
his  office,  and  seasonably  to  record  the  decrees, 
Judgments,  and  delemunations  of  tiie  court  of 
which  he  is  derk." 

This  suit  was  brought  by  the  United  States 
against  Hill  and  Russell  on  said  bond  by  a  writ 
dated  December  4,  1884,  claiming  $22,000 
damages.  The  declaration  alleges,  as  a  breach 
of  the  bond,  that  Hill  "has  not  properly  ac- 
counted for  all  moneys  coming  into  his  bands, 
as  required  bv  law.  according  to  the  condition 
of  said  bond.^  The  answer  of  the  defendants 
denies  that  allegation,  and  avers  that  Hill "  has 
made  full  and  sufficient  returns  of  all  moneys 
received  by  him,  as  required  by  law,  and  that 
he  owes  no  sum  of  money  to  the  said  United 
States." 

The  following  agreed  statement  of  facts  was 
filed  July  1, 1^5,  signed  by  the  attorneys  for 
the  respective  parties,  and  upon  it  the  case  was, 
bv  written  agreement,  subnutted  to  the  decision 
01  the  court: 

*'  The  defendant  Hill  was  appointed  clerk  of 
said  court  on  the  fifth  day  of  February,  1879, 
and  duly  qualified  as  clerk,  and  the  defendants 
gave  the  bond,  a  copy  of  which  is  annexed  to 
tiie  declaration.  As  clerk,  he  has  made  half 
vearly  returns  of  fees  and  emoluments  received 
by  hun,  but  he  has  not  included  in  the  same 
the  amounts  received  by  him  for  the  naturali- 
lation  of  aliens  in  the  district  court. 

"  It  has  been  the  custom  in  the  United  States 
Courts  in  the  District  of  Massachusetts,  for  a 
long  time,  not  less  than  forty-five  years  before 
the  date  of  the  writ  in  the  present  action, 
and  known  and  approved  by  the  Judges,  for 
the  clerk  to  charge  one  dollar  as  a  fee  for  a 


declaration  of  intention  to  become  a  citizen, 
and  two  dollars  as  a  fee  for  a  final  natur&liza- 
tion  and  certificate  thereof;  and  the  derk  of  the 
district  court  has  never  included  these  in  the 
fees  and  emoluments  returned  by  him,  and  this 
has  been  known  to  the  Judges  to  whcnn  the  ac- 
counts have  been  semi-annually  exhibited,  and 
by  whom  they  were  passed  without  objection 
in  this  particular.  Following  this  custom,  and 
believing  and  behig  informed  that  these  f eei 
formed  no  part  of  the  emoluments  to  be  re- 
turned to  the  Government,  the  defendant  Hill 
has  not  included  these  amounts  in  his  account*, 
and  this  was  known  to  the  Judge  when  his  ac- 
counts were  examined,  and  be  made  on  each  a 
certificate  in  the  form  hereto  ann^ced;  and 
his  accounts,  so  made  out,  up  to  July  1, 1884, 
have  been  examined  and  adjusted  by  tiie  ac- 
counting officers  of  the  Treasury  Department 

"  The  clerks  of  the  several  courts  of  the 
State  of  Massachusetts  made  similar  charges 
for  like  services,  and  made  no  returns  to  the 
treasurers  of  the  counties  of  the  fees  so  re- 
ceived until  the  passa^  of  the  Statute  of  the 
State  of  1879,  chap.  800. 

"  If,  upon  the  facts  before  stated  and  agreed, 
the  court  shall  be  of  opinion  that  the  saia  fees, 
charged  by  the  defendant  Hill,  in  respect  to  nat- 
uralizations, or  any  part  thereof ,' should  have 
been  returned  in  nis  accoimts  to  the  United 
States  as  part  of  the  emoluments  of  the  clerk, 
from  which  his  compensation  is  to  be  taken,  in 
accordance  with  section  833  of  the  Revised 
Statutes,  and  that  the  settlements  and  adjust- 
ments of  his  several  accounts,  as  above  men- 
tioned, constitute  no  defense  to  this  action,  the 
case  shall  be  sent  to  an  assessor  to  ascertain  the 
amount  due  the  United  States,  in  accordance 
with  the  law  as  laid  down  by  the  court,  unless 
the  parties  shall,  within  fifteen  days  after  the 
announcement  of  the  opinion  of  the  court,  agree 
upon  the  amount 

"The  blanks  used  for  the  report  of  clerks' 
fees  and  emoluments,  and  the  blanks  used  in 
naturalization  of  aliens,  may  be  considered  as 
part  of  the  record  of  the  case. 

"  The  instructions  of  the  Department  of  Jus- 
tice to  the  several  clerks,  dated  Januair,  1879, 
may  be  read  for  any  purpose  for  whidi  ther 
are  properly  applicable;  but  neither  the  defend- 
ant Hill  nor  his  deputy,  Mr.  Bassett,  has  any 
recollection  of  receiving  or  seeing  such  a  circular 
before  October,  1884. 

*'  The  court  may  draw  such  inferences  from 
the  above  facts  as  a  Jury  miffht." 

Section  888  of  the  Revised  Statutes  providea 
that  everv  clerk  of  a  district  court  shall,  "  On 
the  first  davs  of  Januarv  and  July  in  each  year, 
or  within  thirty  days  thereafter,  make  to  the 
Attorney-General  in  such  form  as  he  may  pre- 
scribe, a  written  return  for  the  half  year  end- 
ing on  said  days,  respectively,  of  all  the  fees 
and  emoluments  of  his  office,  of  every  name 
and  character,  and  of  all  the  necessary  expenses 
of  his  office,  including  necessary  clerk  hire, 
together  with  the  vouchers  for  thepavment  of 
the  same  for  such  last  half  year.  He  shall  state 
separately  in  such  return  the  fees  and  emolu- 
ments payable  under  the  Bankrupt  Act  *  *  * 
Said  returns  shall  be  verified  by  the  oath  of  the 
officer  making  them." 

Section  889  of  the  Revised  Statotes  provides 
that  "  No  clerk  of  adistrict  court  *  *  *  shall 
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be  allowed  by  the  Attorney-General  •  •  •  to 
retain  of  the  fees  and  emoluments  of  his  office, 

*  *  *  for  his  personal  compensation,  over  and 
above  his  neoessoiy  office  expenses,  including 
necessary  derk  hire,  to  be  audited  and  allowed 
by  Uie  proper  accounting  officers  of  the  Treas- 
ury, a  sum  exceeding  tm^e  thousand  five  hun- 
dred dollais  a  year  for  any  such  district  clerk, 

*  *  *  or  exceeding  thai  rate  for  any  time  less 
than  a  year." 

Section  844  provides  that  erery  clerk  shall 
'*  At  the  time  of  making  his  half-yearly  return 
to  the  AttomOT-Ctoeral,  im^  into  the  Treasury, 
or  depodt  to  the  credit  of  the  Treasurer,  as  ne 
may  be  directed  by  the  Attorney-General,  any 
aurpluB  of  the  fees  and  emoluments  of  his  office, 
whldi  said  return  shows  to  exist  over  and  aboTe 
the  compensation  and  allowances  authorized  by 
law  to  be  retained  by  him." 

Section  845  proyides,  that  in  every  casrr  where 
the  return  of  a  clerk  "  Shows  that  a  surplus 
may  exist,  the  Attorney-General  shall  cause 
such  returns  to  be  caref  uUy  examined,  and  the 
accounts  of  di&bursements  to  be  regularly  au- 
dited by  the  proper  officer  of  his  department, 
and  an  account  to  be  opened  with  such  officer 


in  proper  books  to  be  piovlded  for  that  par- 
pose." 

The  f orcuroing  provisions  of  aectioBs  888, 889, 
844,  and  845  were  taken  from  oectloa  8  of  the 
Act  of  February  26, 1853,  chiq>.  80, 10  Stat  at 
L.  165, 166,  the  supervision  being  chansed  from 
the  Secretary  of  the  Interior  to  the  Attorney- 
General  by  section  15  of  the  Act  of  June  &, 
1870,  chap.  150,  establishing  the  Department  of 
Justice.    16  Stat  at  L.  164. 

Section  846  provides  that  the  accounts  of 
clerks  "  Shall  be  examined  and  certified  by  the 
district  judge  of  the  district  for  which  they  are 
appointed,  before  they  are  presented  to  the  ac- 
counting officers  of  the  Treaaury  Department 
for  settlement  They  shaU  then  be  subject  to 
revision  u^n  their  merits  by  said  accountinir 
officers,  as  m  the  case  of  other  public  accounts.^ 
This  provision  was  taken  from  section  1  of  the 
Act  of  August  16. 1856,  chap.  124, 11  Stat  at 
L.49. 

The  blank  used  for  the  report  of  clerks'  fees 
and  emoluments,  and  the  oath  appended  to  Uie 
report  and  the  certificate  of  the  jud^  upon  it, 
were  in  the  foUowing  form,  as  c(Hittaneain the 
record: 


**[Blaiik  tor  emolument  return,  to  be  fUled  up  when  a  return  is  due.  and  torwarded  to  the  Attorney* 
Geoaeral  of  the  United  States,  with  the  neoessary  vouchers.  Should  the  return  be  verlfled  before  any 
ofBoer  other  than  a  Judge  or  olerk  of  a  court  of  the  United  States,  the  additional  certificate  of  authen- 
tloatloD  should  be  appended,  as  the  printed  instructions  of  July  IS,  1870,  require.  Simiiar  blanks  will 
be  famished  for  each  semi-annual  return.] 

BOwntcf  fern  and  mndhMUfOBcf  ^  Omli  cf  the  Court  of  the  V^Htsd  StaUt  far  the 

dUbrUiof  ,from  to  ^  and  of  moneife  paM  ovt  l>y  Mm  during  the  aame  period  for  the 

«Ep«tiMi  1^  M§-o.^cd;  also  ctf  tike  rseafpe  or  fM»i-«VM|p^ 
me  **notreeetDedJ^ 

DIBTRXOr  OOUltT. 

f^ees  and  emolumente  earned  from  the  United  States,  received » 

Do.  do.  do.  do.  do.         not  received 

B\eos  and  emoluments  earned  from  Individuals,  received. 

Bo.  do.  do.  do.  notreceived. 

Do.  do.  do.  do.  in  cases  in  bankruptcy,  received.... 

Do.  do.  do.  do.  do.  do.      notreceived. 

Total  gross  emoluments  earned  In  the  District  Court —....^.. ^ 

ovnoa  xzpaHsas  vaid  out  of  obosb  muounoBsne^  as  auibobiebd  bt  XiAw  axd  nmauuknomB, 


Distzlot  Ooortb 


Youoher  Now 
do. 
do. 
do. 
do. 
do. 


Amount  paid  for  rent  of  ofDce..^.. ............. .................. 

Do.         do.     furniture  for  office 

Da         da     dei^hlre 

Da         da     fueL 

Do.         da     VihtB , 

Da         da     stetionery. , 

Total  amount  of  office  expenses. 

BWUPXSDZJLTZOH. 


Total  amount  of  eamingB,  received  and  not  received,  brought  down.............. 

Deduot  amount  paid  for  necessary  office  expenses 

Net  amount  of  emoluments  earned ^ 

Deduct  nuudmum  personal  compensation 

Balance  due  to  the  United  States $ 

flMs  and  emoluments  heretofore  returned  as  **  not  received  **  for  the  half  year  end- 
Ingonthe         day  of  ,  188  . received 

Fees  and  emoluments  heretofore  returned  as  ^*  not  received  **  for  the  half  year  end- 
Ingonthe         dayof  ,  188  , received 

Vees  and  emoluments  heretofore  returned  as  **  not  received  **  for  the  half  year  end- 
Ingonthe         dayof  ,  188  , received 

Fees  and  emoluments  heretofore  returned  as  '*  not  received  **  for  the  half  year  end- 
ing on  the         day  oC  1 188  ,  received ^ 
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C"W        I,  .clerk  of  the  Court  of  the 

United  States  for  the  district  of 

do  solemnly  swear  that  the  foregoing  account 
is,  in  all  respects,  jnst  and  tme,  according  to 
my  best  knowledge  and  belief;  and  that  I  have 
neither  reoeived,  directly  or  indirectly,  nor 
directly  or  indirectly  agreed  to  receive,  or  be 
paid,  for  my  own  or  another's  benefit,  any 
other  money,  article,  or  consideration  than 
therein  stated;  nor  am  I  entitled  to  any  emolu- 
ments for  the  period  therein  mentioned,  other 
than  those  therein  specifled;  and  that  I  have 
taken  all  reasonable  paJna  to  collect  from  in- 
dividuals amounts  due  to  the  United  States  for 
services  in  my  ofilce:  So  help  me  God. 

Signed  and  sworn  to  before  me  this 
day  of  ,  188  . 

I»  •  judge  of  the  Court  for 

the  district  of  ,  do  hereby  cer- 

tif  V  that  I  have  carefully  examined  the  vouchers 
referred  to  in  the  foregoing  return;  that  the 
disbursements  charged  therein  for  derk  hire 
and  ofilce  expenses  were  necessary  to  the  con- 
venient transaction  of  the  business  of  the  derk's 
office;  and  that  the  sums  paid  therefor  are,  in 
my  opinion,  reasonable. 

NoTB  1.— No  money  can  be  paid  from  the 
TreasuiT  to  any  derk  while  his  emolument 
return  uiall  remain  in  arrear." 

On  the  foregoinff  facts  and  statutes  it  was 
contended  by  the  united  States,  before  the  cir- 
cuit court,  held  by  the  circuit  Judee  and  the 
district  jud^,  that  the  sums  reodved  as  fees  in 
naturalization  proceedings  were  "fees  and 
emoluments"  within  the  meaning  of  section 
888,  and  ought  to  have  been  induded  l^  the 
derk  in  his  returns,  on  the  eround  that  they 
were  received  for  s^vices  rendoed  by  the  clerk 
in  his  official  capadty.  and  he  was,  therefore, 
bound  to  account  for  them,  whether  they  were 
or  were  not  chaigeable  under  section  9^,  pre- 
scribing fees  for  derks.  The  circuit  court  held 
176]  ^^^  ^^  action  could  not  be  maintained  and 
entered  a  judgment  for  the  defendants,.to  re- 
view which  the  United  States  have  brought  a 
writ  of  error. 

The  opinion  of  the  circuit  court,  whidi  ac- 
companies the  record,  and  Is  reported  in  25 
Fed.  Rep.  876,  gives  the  following  statement  as 
to  the  former  and  the  existing  Tc«idation  of 
Congress  on  the  subject  and  as  to  the  action  of 
the  courts  and  of  the  executive  departments  of 
the  Government:  "By  the  Act  of  March  8, 
1791, 1  Stat  at  L.  217,  g  1,  the  compensation 
of  the  clerks  was  fixed  at  five  dollars  a  day  for 
attending  court,  and  their  travel  To  this  was 
addedby  the  Actof  May8,1702  1  Stat  at  L. 
277,g  8,  such  feesas  were  allowed  in  the  Supreme 
Court  of  the  State,  with  a  provision  that  for 
.discharging  duties  not  performed  by  the  derks 
of  the  state  courts,  ana  for  which  the  laws  of 
the  State  made  no  allowance,  the  court  might 
allow  a  reasonable  compensation.  Under  these 
Acts  the  derks  were  allowed  to  retain  all  their 
fees,  and  were  not  required  to  render  any  ac- 
count of  them  to  the  Government  The  first 
law  requiring  returns  to  be  made  was  the  Act 
of  March  871841, 6  Stat  at  L.  427.  This  Act 
established  the  compensation  of  derks  of  courta 
at  $4,600  a  year,  above  derk  hire  and  office  ex- 
680 


penses,  payable  from  fees  only,  and  recpired 
them  to  pay  the  overplus  into  the  public  Treaa- 
ury,  under  such  roles  and  regulations  as  might 
be  prescribed  bv  the  Secrets^  of  the  Treasury. 
The  next  in  order  of  time  was  the  Act  of  May 
18, 1842,  6  Stat,  at  L.  488.  That  Act  required 
the  derks  to  make  to  the  Secretary  of  the 
T««asuTy  semi-annual  returns,  embradng  all 
the  fees  and  emoluments  of  their  office,  of  every 
name  and  diaracter,  distinguishing  those  r» 
cdved  or  payable  unaer  the  fianknipt  Act  from 
those  received  or  payable  for  any  other  service. 
It  authorized  the  derk  of  the  district  court  to 
retain  from  the  fees  and  emoluments  of  his  of- 
fice, above  office  expenses  and  derk  hire,  as  his 
personal  oompensation,  $8,600  a  year,  and  re- 
quired him  to  pay  the  surplus  into  the  Treas- 
ury. It  has  been  stated  that  the  provision  in 
this  Act  as  to  bankruptcy,  fees  was  inserted  to 
change  the  law,  as  ruled  by  Judffe  Storv,  that 
the  clerks  were  not  bound  to  account  for  fees 
earned  under  the  Bankruiyt  Act  of  August  19, 
1841.  The  Act  of  March  8, 1849,  9  Stat  at  L. 
896, 1  4,  establishing  the  Department  of  the 
Intenor,  transferred  the  supervision  of  the  ao- 
counts  of  derks  to  the  Secretary  of  the  Inte- 
rior. Until  the  Act  of  Febraanr  26, 1868, 10 
Stat  at  L.  161,  the  official  fees  of  the  derks  re- 
mained in  substance  as  fixed  by  the  Acts  <rf 
1791  and  1792.  The  Act  of  1853  was  the  first 
uniform  statute  regulating  the  fees  of  the 
clerks  and  other  officers  of  the  courts  through- 
out the  United  States.  It  established  the  pres- 
ent f  ee-bni,  and  is  reproduced  in  sections  828 
to  857  of  the  Revised  Statutes.  Its  provisions 
in  regard  to  returns  to  bo  made  by  the  derka 
were  the  same  as  in  the  Act  of  1842,  except 
that  they  were  to  be  made  to  the  Secretary  of 
the  Interior,  as  directed  by  the  Act  of  1849,  in- 
stead  of  to  the  Secretary  of  the  Treasury. 
Since  the  Act  of  June  22, 1870,  creating  the 
Department  of  Justice,  the  returns  have  oeen 
made  to  the  Attom^-General,  and  superviston 
of  these  accounts  has  been  exerci9Ad  by  that 
officer  of  the  Govenunent" 

Referring  then  to  the  fee-bill  of  February  26, 
1858.  as  found  in  sections  828  «<  S07.  of  the  Be- 
vised  Statutes,  the  court  proceeds:  "  Upon  an 
examination  of  the  statute  it  wiU  beseen  that  it 
applies  to  taxable  costs  in  all  ordhiary  Htigation, 
whether  at  law  or  in  eauity«or  admiral^,  and 
undoubtedly  governs  tne  taxation  in  afi  such 
actions,  suits  and  proceedings,  dvll  and  crimi- 
nal, in  penanam  and  in  rem,  in  the  courts  of 
the  United  States.  But  it  has  not  usually  been 
considered,  at  least  in  this  district  as  applying 
to  certain  special  and  peculiar  cases,  of  which 
the  courts  have  jurisciictlon,  where  onlv  the 
party  asking  for  the  right  or  privilege  u  be- 
fore the  court,  and  from  the  nature  of  the 
case  no  costs  axe  taxable  as  in  ordinary  litigated 
suits.  Of  such  a  character  are  proceedings  un- 
der the  naturalization  laws,  under  the  shipping 
commissioners'  Act,  and  applications  to  be  adu 
mitted  to  practiceas  an  atton^y.  Thus  Judffe 
Shepley  early  refused  to  allow  the  derk  to 
tax  costs  by  the  fee-bill  on  applicationa  under 
the  shipping  commissionenr  Act  of  June  7, 
1872, 17  Stat  at  L.  272,  Rev.  Stat  g  4644,  fw 
the  monqr  and  effects  of  deceased  seamen 
deposited  m  the  drcoit  court  biy  the  shipping 
commissioner. 

"  In  respect  to  natunlizatkMi  oases,  it  has 
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never  been  httberlo  nndenrtood,  either  hy  the 
Jndmor  thedepartments,  that  the  fees  en  the 
clerk  were  for  aenrioes  rendered  in  hie  official 
eapedtj.  At  times,  especially  before  elections, 
these  applications  are  extremelj  nameroos. 
The  papen  are  nsoaUr  prepared  ay  the  parties 
themsems  or  their  friends,  or  more  freqaentlj 
by  agents  of  candidates.  The  hearings  are  «b 
parte,  at  no  stated  times,  and  it  is  rare  that  any 
person  appeals  in  opposition.  It  has,  therefore, 
been  necessary,  both  in  the  interest  of  the  ap- 
plicants, and  for  the  dne  and  orderly  execution 
of  the  law,  and  to  enable  the  court  to  dispose 
of  the  cases,  that  the  papen  should  be  looked 
over  and  corrected  tij  some  person  familiar 
with  the  law  and  practice,  and  in  many  in- 
stances that  the  witnesses  should  be  examined 
before  the  cases  were  xnresented  to  the  court  for 
final  action.  It  was  for  this  service  that  the  clerk 
has  been  allowed  to  make  these  charges  to  the 
parties.  These  are  duties  which  the  court  has 
the  undoubted  right  to  have  performed  by 
some  other  person  than  the  presiding  Judge. 
In  these  cases  the  deik  acts  rather  as  a  person 
appointed  to  assist  the  court  in  exercising  its 
functions,  like  a  master  or  examiner  in  an  equi- 

S'  cause,  or  an  assessor  in  admiralty,  or  an  an- 
tor  in  a  suit  at  law.  It  is  the  universal  prac- 
tice of  all  courts  of  large  Jurisdiction  to  appoint 
special  officers,  at  the  expense  of  the  parties,  to 
make  inquiries,  investigate  details,  examine 
papen,  take  accounts,  make  computations,  and 
perform  ministerial  acts.  Their  reports,  when 
returned  into  court  and  accepted,  become  part 
of  the  case,  and  form  the  basis  of  the  oiden 
and  decrees  of  the  court  in  the  canse. 

*'  It  was  with  this  view,  to  rcffulate  the  prac- 
tice in  naturalization  cases,  and  define  the  du- 
ties required  of  the  derk,  that  Judffs  Spntfue, 
in  I860,  adopted  the  following  rules,  which 
have  ever  since  been  in  force: 

" '  Ordered,  Ij  tiM  court,  that  applications 
by  aliens  to  be  admitted  to  become  dtfasens  gf 
the  United  States  shall  be  presented  to  the 
court  widle  in  session,  and  tnat  proof  of  the 
facts  whereof  the  court  is  required  by  law  to 
be  satisfled,  shall  be  made  by  at  least  two  credi- 
ble and  disinterested  witnesses,  who  are  dti- 
nna  of  the  United  States,  to  be  produced  $nd 
examined  in  open  court 

**  *  Ordered,  that  before  such  applications  are 
presented,  all  necessary  papen  fluall  be  filed 
with  the  derk,  who  shall  report  to  the  court, 
when  the  application  is  made,  that  he  has  exam- 
ined the  same,  and  whether  they  are  all  in  due 
form  and  in  conformity  with  the  requirements 
of  law,  or  how  otherwise.' " 

This  Udf  as  tothese  rules  made  in  1855,  was 
not  made  a  part  of  the  agreed  statement  of 
facts,  but  the  counsel  in  the  cause,  in  Uds  court, 
stipulated  in  open  court,  that  the  ImX  should 
be  taken  as  agreed. 

The  o^nion  of  the  dxeuit  court  then  pro- 
ceeds: "It  is  for  services  rendered  under  these 
rales,  and  as  a  special  officer  of  the  court,  and 
noC  as  derlE,  fliat  these  fees  have  been  permit- 
led.  They  were  not  duties  pertaining  to  the 
office  of  clerk.  They  could  as  well  have  been 
peif ormed  by  any  o&er  penon  designated  by 
the  oomt  for  the  purpose;  as  by  the  district  at- 
toniey,  or  a  commissioner  of  the  circuit  court, 
or^an  attorney,  or  any  suitable  person  not  an 
^    *of  the  court. 


"  Beference  has  been  made  to  flie  circular  of 
Attomey-Oeneral  Devens  of  January  14, 1870, 
issued  to  the  clerks.  In  it  he  says,  referring  to 
section  888:  '  This*  language  embraces  every 
possible  fee  or  emolument  accruing  to  you  by 
reason  of  your  official  capadty,  and  does  not 
allow  the  withholding  of  any.  Whatever  is 
done  by  you  that  you  could  not  do  If  out  of 
office  has  an  official  color  and  significance  that 
brings  it  within  the  compass  of  the  language  of 
the  statute/  This  is  undoubtedly  a  fordble 
and  accurate  statement  of  the  meaning  of  the 
statute.  But  the  naturalization  fees  do  not 
come  within  this  rule.  Th^  did  not  accrue  to 
the  derk  by  reason  of  his  official  capadty,  and 
were  for  work  which  might  as  wdl  have  been 
done  by  hi°^  when  out  of  office  as  when  in.  It 
is  sIbo  to  be  noticed  that  this  drcular  calls 
ui>on  the  derks  for  '  a  statement  of  sums  re- 
ceived for  searches,  for  all  copies  for  natural- 
ization papen  and  oaths,  and  all  other  sums  re- 
ceived through  your  office.'  but  makes  no  men- 
tion in  terms  of  naturalization  fees.  "B/ml.  Dep. 
Just.  1884,  p.  828. 

"No  complaint  of  these  fees  has  ever  come  to 
the  ear  of  the  court  from  any  quarter.  On  the 
contrary,  this  service  perf  ornied  by  the  derks 
has  been  of  great  advantage  to  those  seeking  to 
be  admitted  as  dtizens.  It  has  had  the  effect, 
as  originally  intended,  to  simplify  the  process 
of  becoming  a  dtizen,  and  to  make  it  more  ex- 
peditious and  inexpenrive.  It  saves  the  parties 
the  expense  of  employing  an  attorney,  and  the 
fee  charged  thereior  is  much  less  than  would 
be  allowed  by  the  fee-bill,  if  the  application  is 
to  bo  treated  and  entered  on  the  docket  of  the 
court  as  an  ordinary  suit  In  rejected  cases  no 
fee  has  been  chai^god.  This  practice  has  pre- 
vailed for  more  than  forty  years,  ever  since  the 
Act  of  1842,  whidi  firet  required  returns,  and 
has  been  perfectly  wdl  known  to  everybody 
conversant  with  the  courts.  It  was  b^gun  by 
Judge  Story  and  Jvdge  Sprague,  and  has  had 
the  approval  of  all  the  Judges  of  this  district 
since  their  day.  It  has  also  had  iha  sanction 
sucoessivdy  of  the  Department  of  the  Treasury, 
the  Department  of  the  Interior,  and  the  De- 
partment of  Justice.  Until  tUs  suit  was 
brought  it  has  never  been  called  in  question  by 
any  accounting  officer  of  the  Government;  nor 
has  Congress  seen  fit  to  put  a  stop  to  it  by  les- 
idation.  This  construction  of  the  statute  m 
practice,  ooncuned  in  by  all  the  departments 
of  the  Government,  and  continued  for  so  many 
yean,  must  be  regarded  as  absolutely  condu- 
sive  hi  its  effect  Bduwrdtf  LemeY.Jkufbtf,^ 
U.S.  18  Wheat  206  [6:8081;  U.  8.  v.  Temple, 
106  U.  S.  97  [26.-96r|;  J?if^  v.  JU.  108  UTS. 
626  [27:812];  U.  &  v.  Graham,  110  U.  S.  218 
[28:126]. 

"It  was  stated  at  the  bar  that  a  bill  was  in- 
troduced in  the  last  Congress  to  require  the 
derks  to  make  returns  of  all  fees  which  they 
should  recdvefor  naturalizationsand  as  masten 
and  commissionerB,  but  failed  to  become  a  law. 
If  a  change  in  the  practioe  diould  be  thought 
desirable,  it  \b  obvtous  that  it  diould  be  made 
by  Congress,  and  not  by  the  courts. 

"  It  is  also  to  be  noticed  as  sij^iflcact,  that  the 
clerks  of  the  courts  of  Massachusetts,  under  a 
fee-bill  much  like  ours,  and  a  statute  requiring 
them  to  nu^e  to  the  county  treasurer  yearly  a 
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official  acts  and  serrioea/  were  never  required 
to  indude  in  their  leturna  the  fees  received  in 
naturalization  cases.  Rev.  Stat.  1886,  chap.  88, 
§  15;  Gen.  Stat.  1860,  chap.  131,  g  22.  This 
was  chanjKed  by  the  Act  of  1879,  chap.  800, 
which  denned  what  the  fees  in  such  cases  should 
be,  and  directed  the  derka  to  indude  them  in 
ihehr  returns. 

"  The  dedston  of  the  court  is  that,  upon  the 
agreed  facts  in  this  case,  this  action  cannot  be 
maintained. " 

Viewing  the  whole  subject  in  the  light  in 
which  it  appears  on  the  f»ce  of  the  statute,  in 
regard  to  the  fees  of  the  derk,  we  are  met  by 
the  fact  that  section  828  of  the  Revised  Statutes, 
taken  from  section  1  of  the  Act  of  February  26, 
1858,  chap.  80,  10  Stat,  at  L.  161,  provides  that 
"the  following.  and..*]0  oUier,  compensation 
shall  be  taxed  and  allowed "  to  derks  of  the 
district  courts.  This  applies  prima  fade  to  tax- 
able fees  and  coets  in  ordinary  suits  between 
party  and  party,  prosecuted  in  a  court  There 
IS  no  specification  of  naturalization  matters  in 
the  fees  of  clerks.  From  as  early  as  December, 
1839,  the  practice  set  forth  in  the  agreed  state- 
ment of  facts  has  obtained  in  the  District  Oourt 
of  Massachusetts,  of  charging  the  fees  of  $1  and 
$2,  as  gross  sums,  in  naturalization  proceed- 
ings, without  anv  division  for  specific  services, 
according  to  any  Items  of  the  f  ee-bilL  The  Act 
of  March  8,  1841,  before  referred  to,  the  first 
one  on  the  subject  of  returns,  implied  that  there 
ehould  be  reports  of  "fees  and  emoluments"  by 
the  derk  to  the  Secretary  of  the  Treasuir.  The 
Act  of  May  18,  1842,  provided  for  semi-annual 
returns  to  tnat  officer,  and  included,  specifically, 
fees  and  emoluments  under  the  Bankrupt  Act. 
But  the  clerk  never  has  included  in  these  returns 
his  fees  and  emoluments  for  naturalization  pro- 
ceedings, and  his  action  from  1842  to  and  in- 
cluding 1884  has  been  with  the  knowledge  of 
the  successive  district  Judges,  to  whom  Mb  ac- 
counts have  been  semi-annually  exhibited. 
From  1842  to  1849  these  accounts  went  to  the 
Secretary  of  the  Treasury;  from  1849  to  1870. 
to  the  Secretary  of  the  Interior;  and  since  1870 
they  have  gone  to  the  Attorney-General.  From 
1856  the  statute  has  required  that  these  aooounts 
before  going  forward,  "  shall  be  examined  and 
certified  by  the  district  Judge,"  and  that,  after 
bdng  sent  to  the  several  heads  of  departments, 
they  shall  be  subject  to  revision  on  theur  merits 
by  the  accounting  officers  of  the  Treasury  De- 
partment The  agreed  statement  of  facts 
shows  that  this  course  has  been  pursued;  that 
the  district  Judge  has  examined  and  certified 
the  accounts,  knowing  that  they  did  not  include 
naturalization  fees;  and  that  those  accounts 
have  been  revised  on  their  merits  by  these  ac- 
counting officers,  for  this  long  series  of  years, 
and  been  examined  and  adjusted  bv  them  with 
the  naturalization  fees  not  mcluded. 

With  this  long  practice,  amounting  to  a  con- 
temporaneous ana  continuous  construction  of 
the  statute,  in  a  case  where  it  is  doubtful 
whether  the  statute  requires  a  return  of  the  dis- 
puted fees.  Judges  of  eminence,  beads  of  de- 
partments, and  accounting  officers  of  theTreas- 
u^  having  concurred  in  an  interprelation  in 
which  those  concerned  have  confided,  the  sure- 
ty in  the  present  bond,  as  wdl  as  his  principal, 
had  a  rtent  to  rdy  on  that  interpretation  in  giv- 
ing the  bond;  and  the  semi-annual  accounts  of 
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the  prindpal  bavinja  been  actoaUy  examined 
and  adjusted  at  the  Treasury,  with  the  natural- 
ization fees  exduded,  down  to  and  indudinff 
the  one  last  rendered  five  months  before  this 
suit  was  brought  a  oourt  seeking  to  administer 
Justice  would  long  hesitate  before  permitting 
the  United  States  to  go  back,  and  not  only  as 
a^inst  the  derk,  but  as  against  the  surety  on 
his  bond,  reopen  what  had  been  settled  with 
such  abundant  and  formal  sanction.  This  prin- 
dple  has  been  applied,  as  a  wholesome  one, 
for  the  establishment  and  enforcement  of  jus- 
tice, in  many  cases  in  this  court  not  only  be- 
tween man  and  man,  but  between  the  Govern- 
ment and  those  who  deal  with  it,  and  put  faith 
in  the  action  of  its  constituted  authorities.  Ju- 
dicial, executive  and  administrative. 

In  Bdwardit  Le&aee  v.  Darby,  25  U.  S.  19 
Wheat  206,  210  [6:608,  6041,  it  was  said:  '*  In 
the  construction  of  a  doubtful  and  ambiguous 
law,  the  contemporaneous  construction  ofthose 
who  were  callea  upon  to  act  under  the  law,  and 
were  appointed  to  carry  its  provisions  into  ef- 
fect is  entitled  to  very  great  respect"  To  the 
same  effect  are  U.  8.  v.  Diekaan,  40  IT.  S.  15 
Pet  141, 145  [10:689. 6911;  F  S.  v.  Oilmore,  75 
U.  S.  8  Wall.  880  [19:896];  3mut^  v.  lUke,  90 
U.  S.  28  Wall.  874,  882  128:47,  501;  U.  8.  v. 
Moore,  95  U.  S.  760,  768  [24:588,  5®];  U.  8.  v. 
Pugh,  99  U.  S.  266,  269  [25:822,  828J;  Hahn  y. 
U.  8.  107  U.  S.  402, 406  [27:627,  5291;  and  Fii>e 
Flor  Oeni  Caeea,  110  U.  S.  471, 485  [28:198, 2021. 
In  the  case  of  Broum  v.  U.  8,  118  U.  8.  609 
[28:1079],  the  same  doctrine  was  applied,  the 
cases  in  this  court  on  the  subject  being  coUected, 
and  it  being  said  that  a  "  contemporaneous  and 
uniform  interpretation "  by  executive  officers 
charged  with  the  du^  of  acting  under  a  statute 
"is  entitled  to  wdnit"  in  its  constructioit 
"and  in  a  case  of  doubt  ought  to  turn  the 
scale."  A  still  more  recent  case  on  the  subject 
is  U.  8.  V.  Philbrick,  120  U.  S.  52  [ante,  559] 
where  this  language  is  used:  "A  ootempora- 
neous  construction  by  the  officers  upon  whom 
was  imposed  the  du^  of  executing  those  stat- 
utes is  entitled  to  great  wdght;  aim  amce  it  ia 
not  dear  that  that  construction  was  enoneoua 
it  ought  not  now  to  be  overturned." 


TnMoopy.    

James  H.  MoKemie^,  Olerk,  Sap.  Oourt  XT.  8. 


BANK  OF  MAYSYILLlli,  fy.  in  Bn., 

JOHN  CLATPOOU  m  au 

(See  8.  a  Beporter^B  ed.  »a47a) 

BemowA  <if  eauaee — ciUaeMhip^appUcaUan 
after  wrdiet,  hatred. 

"L  To  bar  a  removal  on  the  grpimd  of  dtnenshtp 

under  the  Act  of  March  8, 1975,  the  case  must  be 
actually  on  trial  by  the  oourL  all  the  partlee  acting 
in  good  ISalth,  before  the  appuoation  Ib  made 

2L  Such  an  applloatton  after  a  verdict,  subject  onbr 
to  the  decision  oy  the  ooiurt  of  questioDs  presented 
by  a  demurrer  to  the  evidence,  is  barred. 

[No.  148!] 
Submitted  Jan.  gO,  1887.  Decided  Jan.  SI,  1887. 

F\  ERROR  to  the  District  Court  of  the  United 
States  for  the  District  of  West  Vhrgiiua. 
Ajljrmed. 

The  history  and  facts  of  the  case  auffidentlj 
appear  in  the  opinion  of  the  court. 

120  U.  Sk 
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Mr.  B.  H.  Smith,  f oi  vilaintifl  in  error: 

If  tiien  Is  any  doubt  about  the  application 
for  remoral  beiog  made  in  time,  any  objection 
to  the  lorifldiction  of  the  district  court  on  that 
ground  was  completely  waived  by  the  defend- 
ants whoa,  after  being  informed  by  the  supreme 
cooTt  thai  the  proper  way  in  whidi  to  raise  and 
«nforoe  aoch  oblection  was  by  a  motion  to  re- 
mand, they  decline  and  neglect  to  make  that 
motion  for  so  long  a  period;  and  a  motion  to 
leDumd,  coming  two  and  a  half  years  after 
the  sabmission  of  the  cause,  and  whfie  the  court 
was  holding  the  same  to  consider  of  its  final 
judgment^  diould  not  have  been  granted  or  en- 
tertained. 

The  time  of  remoyal  is  nut  a  jurisdictional 
i^aestion,  bat  matter  of  form,  and  may  be 
waiyed. 

Oanal  ete.  8trwt  B,  B.  Cb.  r.  Hart,  114  U. 
a  654  (80;  SBQ;  Ji^er$  y.  Waimn,  118  U.  S. 
596  (88: 1004);  F^en^  y.  Hay,  80  U.  S.  22  Wall. 
244  (22:  850);  DilL  Remoyal  of  Causes,  g  66,  p. 
^,  and  cases  dted  in  note;  Taxu  db  Foe.  B.  B. 
Co,  y.  Kirk,  115  U.  B.  1  (20:  810). 

The  plaintifiTs  claim  is  just  and  fully  proyed. 

The  defense  is  purely  technical  and  rests 
open  an  oyersight  of  plaintilTs  counsel,  and  is 
entitled  to  no  consideration,  except  such  as  it 
must  rcceiye  from  the  most  rigid  construction 
of  principles  of  law  and  rules  of  practice. 

J/r.  J.  Holdeworth  Oordom  for  defend- 
ant in  error. 

Mr,  Chirf  Justice  Waite  deliyered  the  opin- 
ion of  the  court: 

This  is  a  writ  of  error  for  the  review  of  an 
onler  of  a  district  court,  haying  drcuit  court 
Jurisdiction,  remanding  a  cause  which  bad  beem 
removed  from  a  state  court  under  section  2  of 
the  Act  of  March  8, 1875,  chap.  187,  18  Stat. 
at  L.  470,  on  the  ground  of  citizenship.  The 
record  shows  a  suit  begun  by  the  Bank  of  Mays- 
yille  In  the  Circuit  Court  of  Kanawha  County, 
West  Virginia,  September  24,  1877,  agahist 
Claypool,  as  maker,  and  Thayer,  as  indorser,  of 
a  promissory  note.  After  a  demurrer,  which 
was  oyerruted,  a  plea  was  filed  November  26, 
on  which  the  paraes  went  to  trial  the  same  day 
before  a  jury.  After  the  evideooe  on  the  part 
(A  the  plahitiff  was  all  in,  the  defendant  Thayer 
prayed  JudCTient  because  on  the  facts  proven 
no  case  had:  been  made  out  against  him.  The 
iMv]  Jury,  under  instructions  from  the  court,  found 
•he  amount  due  on  the  note,  "subject  to  the 
Jodnnent  of  the  court  on  the  demurrer  to  the 
evioence,"  and  wett  discharged.  Afterwards, 
on  the  10th  of  Janiury,  1878,  the  Bank  moved 
for  leave  to  amend  its  declaration  so  as  to  show 
that  it  was  a  corporation  created  by  the  laws  of 
the  State  of  Kentucky,  "and  existing  in  said 
State  of  Kentucky."  This  motion  was  denied, 
and  the  Bank  then  moved  for  leave  "to  with- 
draw its  joinder  to  the  defendants'  demurrer  to 
the  plaintiirs  evidence,"  and  that  the  verdict  be 
set  aside  and  a  new  trial  granted.  While  these 
motions  were  pending  undisposed  of,  the  Bank 
filed  its  petition  for  the  removal  of  the  suit  to 
the  District  Court  of  the  United  States  sitting 
at  Charleston,  on  the  ground  that  the  plaintin 
was  a  Kentucky  corporation  and  the  defend- 
ants vrere  citizens  of  West  Virginia.  Objection 
was  made^  the  defendants,  on  the  4th  of  No- 
vember; 1870,  to  the  entiy  of  the  case  in  the 
l«0  r.  8.  U.  S.  Book  80. 


district  court,  but  this  objection  was  overruled, 
and  the  cause  docketed  by  order  of  the  court 
Kovember  17, 1880.  Thenapon  the  demurrer 
to  the  evidence  was  argued  and  submitted  to 
the  court. 

On  the  6th  of  December.  1880,  there  was  filed 
in  this  court  a  petition  by  the  defendant  Thayer, 
sworn  to  September  18, 1880,  for  a  rule  on  the 
district  jud^  to  show  cause  why  a  mandamu$ 
should  not  issue  requiring  him  to  remand  the 
suit  In  this  petition  it  <ud  not  appear  Uiat  the 
court  had  taken  any  action  in  the  matter,  and 
it  was  denied  because  no  applicatipn  had  been 
made  for  an  order  to  remand.  In  the  opinion 
it  was  i^d:  "We  cannot  doubt  that  if  such  an 
application  is  made  it  wiU  be  promptly  granted, 
if  the  facts  are  as  they  are  stated  here.  The 
petition  for  removal  was  not  filed  in  the  state 
court  until  after  both  trial  and  verdict,  when 
the  Uw  requires  it  should  be  filed  before  or  at 
the  term  at  which  the  cause  could  be  first  tried, 
and  before  the  trial  thereof. "  Afterwards,  May 
7, 1888,  a  motion  to  remand  was  made  by  Thaver 
and  at  once  {^ranted  by  the  court.  To  review 
that  order  this  writ  of  error  was  brought 

In  the  Bemowa  Cases,  100  U.  S.  457  £25: 508], 
which  were  decided  December  15, 1870,  it  was 
held  that  a  petition  for  removal  under  the  Act 
of  1875  to  be  in  time  must  be  "presented  to  the  [STO] 
court  before  the  trial  is  in  good  faith  entered 
upon,"  and  we  there  said,  p.  473  [509]:  "There 
may  be  exceptions  to  this  rule;  but  we  think  it 
clear  that  Congress  did  not  intend,  by  the  ex- 
pression 'before  trial,'  to  allow  a  piurty  to  ex- 
periment on  his  case  in  the  state  court,  and,  if 
he  met  with  unexpected  difficulties,  stop  the 
proceedings  and  take  his  suit  to  another  tribu- 
naL  But,  to  bar  the  right  of  removal,  it  must 
appw  that  the  trial  had  actually  begun  and 
was  in  progress  in  the  orderly  course  of  pro- 
ceeding when  the  application  was  made.  No 
mere  attempt  of  one  party  to  put  himself  on 
record  as  having  begun  the  trial  is  enough. 
The  case  must  be  actually  on  trial  by  the  court, 
all  the  imrties  acting  in  good  faith,  before  the 
right  of  removal  is  gone.  This  rule  was  rec- 
ognized and  followed  in  Jifkins  v.  Sioeetzer, 
102  U.  S.  170  L26: 180],  and  Alley  v.  iV^»,  111 
IT.  S.  472  [28:  4011,  and  must  now  be  consid- 
ered as  settled.  Clearly,  therefore,  this  appli- 
cation for  removal  came  too  late.  When  it  was 
filed,  the  trial  had  not  only  begun,  but  it  had 
progressed  far  enough  to  get  a  verdict  of  a  jury, 
sub^BCt  only  to  the  decision  of  the  court  on  the 
Questions  presented  by  the  demurrer  to  the  evi- 
aence. 

In  Uds  connection  it  isproper  to  smt  that  the 
ruling  in  the  Bemaval  dues  [supra]  was  not 
probably  known  to  the  district  judge  when  his 
order  to  docket  the  cause  was  made,  because 
the  volume  of  our  reports  in  which  those  cases 
are  found  was  not  published  and  £;enerally  dis- 
tributed until  a  very  considerable  time  after  our 
adjournment  for  the  term  in  May,  1880.  The 
court  did  not  actuaUy  proceed  in  the  case  after 
it  was  docketed,  further  than  to  take  it  on  the 
submission  of  the  demurrer  to  the  evidence 
made  at  that  time;  and  the  order  to  remand  was 
granted  as  soon  as  a  motion  to  that  effect  was 
made  by  the  Bank. 

The  order  remanding  the  ease  ie  affirmed. 
True  oop7.   Test: 

James  H.  MoKennej,  Clerk,  Sail.  €k>urt»  U.  8. 
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UNITED  STATES. 

(Bee  &  a  BeporteriB  ed.  2S7-M0L) 

IBUiofff  neeeuitif'-reconitrueiian  <if 
Ihegowrnmmi-^nUf/road  oampany  not 

«L  The  United  States  are  not  responfllble  fOr  the 
Injury  or  destniotion  of  private  property  oauaed  Iqr 
their  military  operationB  during  the  late  civil  war ; 
nor  are  private  partlea  ohargeable  for  worka  con- 
atnicted  on  their  property  by  the  United  Statei  to 
flMilltate  Buoh  operatlona. 

2.  Aooordlnffly,  where  hridaei  on  the  Una  of  a 
railroad  were  oeBtroved  duruiff  Uie  dvfl  war  by 
either  of  the  oontenakur  forces,  their  subsequent 
rebuilding  by  the  United  States  as  a  measure  of 
military  necessi^,  without  the  request  of.  or  any 
contract  with,  tne  owner  of  the  railroad,  hnposes 
no  liability  upon  such  owner. 

[Nos.  728, 1806.1 
BujtmittedJan.loassr,  IkMed  Jan.  SI,  1S87. 

CROSS  appeals  from  the  Court  of  CUdmB. 
Reported  below,  20  Ct  01.  200.    Brnfomd. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Messrs,  A.  H.  Garland,  AUif-Gen.,  and  E. 
M.  Wataom  Assistant  Attorney,  for  the  Unit- 
ed States: 

The  first  paragraph  of  the  finding  of  facts 
shows  a  definite  proposal  by  General  Rosecrans, 
as  the  representative  of  the  defendant,  to  re- 
haild  such  bridges  as  the  claimant  could  not 
rebuild  at  once,  upon  condition  that  the  Gov- 
ernment should  be  reunbursed  the  outlay  in- 
curred by  retention  of  sums  to  become  due  for 
transportation  over  the  road  when  repaired. 

The  Company  at  once  set  vigorously  to  work 
repairingthe  road,  and.  with  full  knowledge  of 
General  Kosecrans'  understanding  of  the  condi- 
tions upon  which  the  Gtoyemment  aided  in  the 
work  of  repairing,  not  only  did  not  object  while 
the  Government  was  building  the  four  bridges 
in  controversy,  but  actually  cooperated  with  it 
in  the  work. 

The  circumstances  prove  assent  to  the  pro- 
posal as  satisfactorily  as  any  formal  instrument 
that  could  be  drawn. 

The  rieht  of  the  United  otates  to  compensa- 
tion, as  Claimed,  is  unaffected  by  the  fact  that 
the  Osage  and  Moreau  bridges  were  destroyed 
l^  the  federal  forces  as  a  nuuitary  necessity. 

Thomas  FrotMngham's  Case,  Am.  St  Papers, 
199;  JumormUedeViaiertfCase,  Am.  St  Papers. 
886;  Rosalie  Dedondnfs  Case,  Am.  St  Papers, 
762;  Fierrin  v. U.  8.4Ci.  CI.  648;  BespubUear. 
marhatok,  1 U.  S.  1  DaU.  857  (1:174);  Taylor  r, 
mshffiUe  db  a  B.  B.  Co.  6  Cold.  646;  Pa^ham 
V.  The  Justices,  9  Ga.  848;  Suroeeo  v.  Qeary,  8 
Cal.  69;  Ameriean  iVtn^  Works  v.  Lawrence,  1 
Zab.248;  BusseU  t.  The  Ma^for,  etc.  2  Deo.  4»1; 
Whittn^,  War  Powers,  840,  841. 

Here  there  was  no  use  and  occupation  of  the 
TOoperty  to  offset  value  of  improvements.  The 
Government  built  bridges  that  were  imper- 
atively demanded  by  the  company's 
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tamed  them  over  to  the  Gompaoy  when  boflt; 
the  Company  accepted  them,  used  them,  ae- 
lived  profit  ixom  them,  and  charged  the  Gov- 
ernment foil  rates  for  service  performed  by 
their  use,which  could  not  have  been  performed 
without  them. 

Messrs.  John  F«  Dilloii  and  James  Cole- 
maa*  for  the  Pacific  Railroad  Company,  claim- 
ant: 

The  Pacific  Railroad  is  not  liable,  either  gen- 
erally or  under  the  special  drcumstances  of  the 
case,  to  reimbozse  the<3ovemment  the  expense 
of  repladnji^  bridges  destroved  by  the  Confed- 
erate and  Union  Armies  ana  rebuilt  by  the  Gov- 
ernment as  a  military  necessity. 

The  Railroad  Company  owed  no  dut7,  at 
least  none  of  perfect  obligation^  to  the  United 
States,  to  restore  the  bridices,  even  those  which 
had  been  destroyed  by  the  enemy;  and  a  re- 
quest to  the  United  States  to  perform  such  duty 
for  the  Company  or  to  replace  the  bridges  at  tlia 
Company's  expense  cannot  be  impliednom  the 
rdatfon  between  the  Company  and  the  United 
States.  Norcanit  be  implied  from  thefact that 
the  Company  afterwards  osed  the  bridges  built 
hy  the  Government  Use  under  such  cinnun- 
stance  constitutes  no  ground  of  liability,  for  the 
reason  that  the  Company  had  no  ohofce  but  to 
use  the  bridges  placed  upon  its  line. 

Wilson  V.  School  Dist.  82  N.  H.  118;  DasisY. 
School  Diit.  24  Me.  849;  Lane  v.  Sehoca  Dist.  10 
Met  462;  Prait  v.  Stcanton,  16  Yt  147;  Sikes  v. 
Edtfield,  18  Gray,  847. 

And  even  as  to  personal  property,  it  is  uni- 
formly held  that  where  there  is  "no  privity  of 
contract  established  between  the  plamtiff  and 
defendant,  possession  and  use  or  conversion  of 
personal  property  will  not  sustain  an  implied 
assumpsit" 

Hills  V.  SnOl,  104  Mass.  178, 177;  Boston  hm 
Vo,  V.  Potior,  128  Mass.  28. 

If  the  owner  of  land  gives  permission  to 
another  to  erect  a  house  thereon,  this  is  a  li- 
cense, and  the  utmost  effect  of  it  is  that  it  re- 
lieves the  act  from  the  character  of  a  trespass, 
and  may  amount  to  a  permission  to  remove  the 
structure.  No  case  can  be  found  in  which  the 
courts  have  deduced  from  a  license  of  this  char- 
acter an  obligation  on  the  part  of  the  owner  of 
the  land  to  pay  the  value  of  the  house  erected 
under  such  a  license. 

WeOs  V.  Banister,  4  Mass.  614 

Justice  requires  that  this  court  should  leav« 
the  Company  and  the  Government  Just  whei^n 
the  events  of  the  war  left  them:  and  there 
is  no  reason  why  the  courts  should  invent  or 
uphold  a  fiction  to  sustain  the  Govemmenfa 
demand  for  compensation  for  an  expenditure 
which  natural  Justice  and  equity  wouJd  require 
it  to  make. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

The  Pacific  Hailroad  Company,  thedaimaat 
in  this  case,  is  a  Corporation  created  under  the 
laws  of  Missouri,  and  is  f  requentiy  designated 
as  the  Pacific  Railroad  of  that  State,  to  distin* 
guish  it  from  the  Central  Pacific  Railroad  ConK> 
pany  incorporated  under  the  laws  of  California^ 
and  the  I'uion  Pacific  Railroad  Company  in- 
oorponted  under  an  Act  of  Congress^  each  oi 
which  is  sometimes  referred  to  as  the  Pacific 
Railroad  Company. 
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From  the  14th  of  August,  1867,  to  the  22d  of 
J'ulj,  187d,  it  rendered  serviced  by  the  transpor- 
tation of  passengeiB  and  freight,  for  which  the 
IJnited  States  are  indebted  to  it  in  the  sum  of 
|186,196.98,  unless  they  are  entitled  to  ofFset 
tiie  cost  of  labor  and  materials  alleged  to  have 
been  furnished  by  them,  at  its  request,  for  the 
constructiou  of  certain  bridges  on  the  line  of  its 
load.  The  extent  and  value  of  tlie  services  ren- 
dered are  not  disputed.  It  is  only  the  offset  or 
charge  for  the  bndgos  which  is  in  controversy; 
and  Uiat  charge  arose  in  this  wise:  During  toe 
dvil  war,  the  State  of  Missouri  was  the  theater 
of  active  military  operations.  It  was  on  several 
occasions  invaded  by  confederate  forces,  and 
between  them  and  Uie  soldiers  of  the  Union 
conflicts  were  frequent  and  sanguinary.  The 
people  of  the  State  were  divided  in  their  alle- 
giance, and  the  country  was  ravaged  by  gucr- 
Bla  bands.  The  railroads  of  the  State,  as  a 
matter  of  course,  were  damaged  by  the  contend- 
ing forces,  as  each  deemed  the  destruction  of 
that  means  of  transportation  necessary  to  defeat 
or  embarrass  the  movements  of  the  other.  In 
October,  1864,  Sterling  Price,  a  noted  confed- 
erate ofilcer,  at  the  head  of  a  large  force,  in- 
vaded the  State  and  advanced  rapidly  towards 
St  Louis,  approaching  to  wilhin  a  few  da;^ 
inarch  of  the  dty.  During  tins  Invasion,  thir- 
teen bridges  upon  the  main  line  and  southwest- 
em  branch  or  the  Company's  road  were  de- 
stroyed. Genera]  Rosecrans  was  in  command 
of  the  federal  forces  in  the  State,  and  some  of 
the  bridges  were  destroyed  by  hid  orders,  as  a 
military  necessity,  to  prevent  the  advance  of  the 
enemy.  The  record  does  not  state  by  whom  the 
othcis  were  destroyed;  but  tbeir  destruction 
having  taken  place  during  the  Invasion,  it 
seems  to  have  been  taken  for  granted  that  it  was 
caused  by  the  confederate  forces,  and  this  con- 
clusion was  evidently  correct  AH  the  bridges 
except  four  wero  rebuilt  by  the  Company. 
These  four  wero  rebuilt  by  the  €k)vemmcnt, 
and  it  is  their  cost  wliich  tbe  (Government  seelu 
to  offset  against  the  demand  of  the  Company. 
Two  of  the  four  (one  over  the  Osage  River  and 
one  over  the  Moreau  River)  were  destroyed  by 
order  of  the  commander  of  the  federal  forces. 
The  other  two,  which  wero  over  the  Maramec 
River,  it  is  presumed,  were  destroyed  by  the 
confederate  forces. 

Soon  after  the  destruction  of  the  bridges,  and 
during  the  same  month.  General  Rosecrans 
summoned  to  an  informal  conference,  in  St. 
Louis,  several  gentlemen  regarded  as  proper 
representatives  of  the  Railroad  Company,  be- 
ing its  president,  the  superintendent  and  the 
engineer  of  tbe  road,  and  several  of  the  direct- 
ors. The  court  below  makes  tbe  following 
finding  as  to  what  there  occurred: 

*'  Bv  General  Rosecrans  it  was  stated  that  the 
fanmediate  rebuUdingof  the  bridges  was  a  mili- 
tary necessity;  that  he  should  expect  and  re- 
qmre  the  Company  to  do  all  in  tbeir  power  to 
put  tbe  roads  m  working  order  at  the  earliest 
possible  moment;  and  that  he  intended  to  have 
what  work  they  did  not  do  done  by  the  Gov- 
ernment, and  withhold  from  the  f roight  earnings 
of  the  road  a  sum  sufficient  to  repay  the  Gov- 
ernment for  such  outlays  as  in  law  and  fact  it 
should  be  found  entitlea  to  have  repaid. 

"Tbe  genttemen  present  assured  General 
Roseenns  tint  they  would  do  all  in  their  power 
IfO  U.S. 


to  rebuild  the  bridges  and  put  the  roads  in  work- 
ing order  at  the  earliest  moment;  but  they  at 
the  same  time  represented  that  several  of  the  r««m 
bridges,  as  they  believed,  had  been  destroyed  l***"! 
by  the  proper  military  authority  of  the  Umted 
States,  and  that  in  such  cases  the  Gtovernment 
was  properly  responsible  for  the  loss,  and 
should  replace  the  bridges.  Those  which  the 
public  enemy  had  destroyed  they  conceded  that 
the  Company  should  replace. 

"General  Rosecrans  replied  in  substance: 
'  Gentlemen,  the  question  of  the  liability  of  tiie 
Government  for  repairing  damages  to  this  road 
is  one  of  both  law  and  fact,  ancfit  is  too  early 
now  to  undcitake  the  investigafion  of  that 
question  in  this  stirring  time.  I  doubt  myself 
whether  all  the  damages  which  you  say  th? 
Government  should  be  responsible  for  will  be 
found  liable  to  be  laid  to  the  charge  of  the  Gov- 
ernment. Nevertheless,  whatever  is  fair  and 
right  I  should  like  to  see  done.  You  tell  me 
now,  and  I  have  been  informed  by  some  of 
your  representatives  individually,  that  the 
Company's  means  are  insufficient  to  make  these 
large  repairs  and  make  them  promptly.  There- 
fore I  want  to  say  to  you  Ihat,  as  a  miUuu-y 
necessity,  wo  must  have  the  work  done,  nnd 
shall  be  glad  to  have  the  Company  do  every- 
thing it  can;  and  I  will  undeilake  to  liave  the 
remainder  done,  and  we  will  reserve  out  of  the 
freights  money  enough  to  make  the  Govern- 
ment good  for  that  to  which  it  shall  be  found 
to  be  entitled  for  rebuilding  any  or  all  of  the 
bridges,  and  we  will  return  the  freights  to  you  or 
settle  with  you  on  principles  of  law  and  equity.' 

"  The  gentlemen  interested  in  the  Company 
reiterated  their  view  of  the  case,  that  the  Com- 
pany should  pay  for  bridges  destroyed  by  the 
the  public  enemy,  and  that  the  Cfovernment 
shoidd  replace  at  its  own  ccst  the  bridges  de- 
stroyed by  its  own  military  authorities.' 

The  court  also  finds  that  these  mutual  renre- 
sentations  and  assurances  were  not  intendea  or 
understood  on  cither  side  to  form  a  contract  or 
agreement  binding  on  tiie  (Government  or  the 
Cx»mpany;  that  no  formal  action  upon  them 
was  taken  by  the  board  of  directors;  and  that 
there  was  no  proof  that  they  were  ever  commu- 
nicated to  the  directors,  except  as  may  be  m- 
f erred  from  subsequent  facts  and  circumstances 
mentioned;  but  that  the  Company,  through  its 
directors  and  officers,  promptly  exerted  itself, 
to  its  utmost  power,  to  restore  me  roads  to  run-  [Ml] 
ning  order,  and  to  that  end  co-operated  with 
the  Gtoverment 

At  the  same  time,  GeneralRitsecrans  informed 
the  Secretary  of  War  that  the  rebuilding  of 
the  bridges  was  "essential,  and  a  great  military 
necessity  "  in  the  defense  of  the  State,  and  re- 
quested that  Colonel  Myers  should  be  author- 
ized "to  have  them  rebuilt  at  once,  the  United 
States  to  be  reimbursed  the  cost  out  of  freight 
on  the  road."  The  Secretary  referred  the  mat- 
ter to  the  Quartermaster-General,  who  recom- 
mended that  General  McCallum,  Superintend- 
ent of  Military  Roads,  be  dh:ected  to  take  the 
necessary  measures  immediately  for  that  pur- 
pose. The  Secretary  approved  the  recommen- 
dation, and  (General  McCallum  was  thereupon 
ordered  to  cause  the  bridges  to  be  rebuilt  by  the 
quickest  and  sorest  means  possible.  It  does 
not  appear  that  the  Company  had  ony  notice 
of  these  communications  or  of  the  order. 
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The  bridge  over  the  Osage  BiTer  ms  de- 
stroyed on  uie  6fh  of  October,  1864,  by  order 
of  toe  officer  commanding  the  centru  district 
of  MJasoori,  acting  under  instmctionB  from 
General  Bosecrans  to  "use  eyery  means  hi  his 
power  to  prevent  the  advance  of  the  enemj." 
The  court  finds  that  the  destruction  was  ordmd 
for  that  purpose,  and  that  the  exigency  ap- 
peared to  the  officer,  and  in  fact  was,  of  the 
gravest  character,  and  an  imperative  military 
necessity.  The  QovernmeDt  rebuilt  the  bridge 
at  an  expense  of  $96,162.65;  and  this  sum  it 
seeks  to  charge  against  the  Company. 

The  bridge  across  the  Moreau  was  also  de- 
stroyed by  command  of  the  same  officer,  under 
the  same  militazy  exigency.  The  Company 
commenced  its  reconstruction,  but,  before  it 
was  completed,  the  work  was  washed  away  by 
a  freshet  in  the  river.  The  Oovemment  aiter- 
waids  rebuilt  it  at  an  expense  of  $80,801;  and 
this  sum  it  also  seeks  to  charge  against  the 
Company. 

The  two  bridges  across  the  Maramec  were 
destroyed  during  the  invasion,  as  already  stated, 
but  not  by  the  forces  of  the  United  States. 
They  were,  however,  rebuOt  by  the  Oovemment 
as  a  military  necessity,  at  an  exx>ense  of 
$54,605.24;  and  this  sum,  also,  it  seeks  to  charse 
against  the  Company.  The  court  of  claims  al- 
lowed the  cost  of  three  of  the  bridges  to  be 
charged  against  the  Company,  but  rejected  the 
charge  for  the  fourth — ^the  one  over  the  Osage 
River.  The  United  States  and  the  claimant 
both  appealed  from  its  Judgment;  the  claimant, 
because  the  cost  of  the  three  bridges  was  al- 
lowed; the  United  States,  because  the  charge 
for  one  of  the  four  was  disallowed. 

The  cost  of  the  four  bridges  rebuilt  by  the 
Government  amounted  to  $181,548.89.  The 
question  presented  is  whether  the  Company  is 
chargeable  with  their  cost,  assuming  that  there 
was  no  promise  on  its  pari,  express  or  implied, 
to  pay  for  thenou  That  there  was  no  express 
promise  is  dear.  The  representations  and  as- 
surances at  the  conference  called  by  Cteneral 
Rosecrans  to  urge  the  rebuilding  of  the  bridges 
were  not  intended  or  understo^  to  constitute 
any  contract;  and  it  is  so  found,  as  above  stated, 
by  the  court  below.  They  were  rebuilt  by  the 
Government  as  a  military  necessity,  to  enable 
the  federal  forces  to  carry  on  mihtary  opera- 
tions, and  not  on  any  request  of  or  contract 
with  the  Company.  As  to  the  two  bridges  de- 
stroyed by  the  federal  forces,  some  of  the  offi- 
cers of  the  Company  at  that  conference  insisted 
that  they  should  be  rebuilt  by  the  €k)vemment 
without  charge  to  the  Company,  and,  although 
they  appearea  to  consider  that  those  destroyed 
by  the  enemy  should  by  rebuilt  by  the  Company, 
there  was  no  action  of  the  board  of  directors  on 
the  subject.  What  was  said  by  them  was 
merely  an  expression  of  their  individual  opin- 
ions, which  were  not  even  communicated  to 
the  board.  Nor  can  any  such  promise  be  im- 
plied from  the  letter  oi  the  president  of  the 
Company  to  the  Quartermaster  Gtoeral  in  No- 
vember,  subsequent  to  the  destruction  of  the 
bridges,  Informing  him  that  the  delay  of  the 
War  Department  in  rebuilding  them  had 
inompted  the  Company  to  "unusual  resources;" 
that  It  was  constructmg  the  bridges  over  the 
Gasconade  and  the  Moreau  Rivers,  and  that 
the  only  bridge  on  the  main  line  to  be  replaced 
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by  the  Government  was  the  one  over  the  Osage 
Aver,  the  Company  having  replaced  all  the 
smaller  and  was  then  repladng  all  the  larger 
ones.  The  letter  only  imparts  ii^ormation  as 
to  the  work  done  and.  to  be  done  in  rebuilding 
the  bridges  on  the  main  line.  It  contains  no 
promise,  as  the  court  below  seems  to  hava 
thought  that,  if  the  Govermeni  would  rebuild 
the  bridge  over  the  Osage  River,  it  should  be 
reimburaad  for  any  other  it  might  rebuild  oa  [233] 
the  main  line  of  tne  Company.  Kor  do  wa 
think  that  any  promise  can  be  implied  from 
the  fact  that  the  Company  resumed  the  man- 
agement and  operation  of  thD  road  after  the 
bridges  were  reouilt;  but  on  thai  point  we  win 
speak  hereafter.  Aasuming  for  the  present 
that  there  was  no  tfuch  implication,  we  aro  clear 
that  no  obligation  rests  upon  the  Company  to 
pay  for  work  done,  not  at  its  request  or  for  ita 
oeneflt,  but  solely  to  enable  the  Government  to 
carry  on  its  military  operations. 

It  has  been  held  by  this  court  in  repeated  in- 
stances that,  though  the  late  war  was  not  be- 
tween independent  nations,  yet,  as  it  was  be- 
tween the  people  of  different  sections  of  the 
country,  and  the  insurgents  were  so  thorough- 
ly organized  and  formidable  as  to  necessitate 
their  recognition  as  belligerents,  the  usual  in- 
cidents of  a  war  between  indepec dent,  nations 
ensued.  The  rules  of  war,  as  rccofimized  by 
the  public  law  of  civilized  nations,  became  ap- 
plicable to  the  contending  forces.  Their  adop- 
tion was  seen  in  the  exchange  of  prisoners,  the 
release  of  officers  on  parole,  the  recognition  of 
flags  of  truce,  and  other  arraDgcments  desired 
to  mitigate  the  rigors  of  warfare.  The  inhab- 
itants of  the  Confederate  States  on  the  one 
hand,  and  of  the  States  which  adhered  to  the 
Union  on  the  other,  became  enemies,  and  sub- 
ject to  be  treated  as  such,  without  regard  to 
their  individual  opinions  or  dispositions;  wliile 
during  its  continuance  commeroial  intercourse 
between  them  was  forbidden,  contracts  be- 
tween them  were  suspended  and  the  courts  of 
each  were  closed  to  the  citizens  of  the  other. 
Brofonr.  Eiatts,  82  U.  S.  16  WaU.  184 [21:180]. 

The  war,  whether  considered  with  reference 
to  the  number  of  troops  in  the  field,  the  extent 
of  military  operations,  and  the  number  and 
character  of  the  engagements,  attained  propor- 
tions unequaled  in  the  history  of  the  present 
century.  More  than  a  million  of  nien  were  in 
the  armies  on  each  side.  The  injuiy  and  do 
struction  of  private  property  caused  by  their 
operations,  and  by  measures  necessary  for  their 
safety  and  efficiency,  were  almost  be3'0Dd  cal- 
culation. For  all  injuries  and  destruction  r^SAi 
which  followed  necessarily  from  these  causes   *-  J 

no  compensation  could  he  claimed  from  the 
Government.  By  the  well  settled  doctrines  of 
public  law  it  was  not  responsible  for  them. 
The  destruction  or  injury  of  private  property 
in  battle,  or  in  the  bombardment  of  cities  and 
towns,  and  in  many  other  ways,  in  the  war,  had 
to  be  borne  by  the  sufferers  alone  as  one  of  ita 
consequences.  Whatever  would  embarrass  or 
impede  the  advance  of  the  enemy,  as  tlie  break- 
ing  up  of  roads,  or  the  burning  of  brid^res,  or 
would  cripple  and  defeat  him,  as  dcstrovme  his 
means  of  subsistence,  were  lawfully  orderea  by 
the  commanding  general.  Indeed,  it  whs  hia 
imperative  duty  to  direct  their  destruction. 
The  necessities  of  the  war  called  for  and  justi- 
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fled  this.  The  safety  of  the  State  in  such  cases 
ovenides  all  consuierations  of  private  loss. 
Sabu9  popuU  is  then,  in  truth,  tuprema  lex. 

These  views  are  sustained  in  treatises  of  text 
writers,  by  the  action  of  Congress,  and  hj  the 
language  of  Judicial  tribunals.  BMpMiea  v. 
Sparhawk,  1  U.  B.  1  DaO.  867  [1:174];  ParMm 
▼.  The  Justieee,  9  Ga.  841;  Tai/lar  v.  NashviOe 
d  a  B.  B.  Oo.  6  Cold.  646;  TheMaycr^r.  Lard, 
18  Wend.  126. 

Yattel,  in  his  Law  of  Nations,  speaks  of  dam- 
ages sustained  by  individuals  in  war  as  of  two 
kinds — ^those  done  by  the  State  and  those  done 
by  the  enemy.  And  after  mentioning  &ose 
done  by  the  State  deliberately  and  by  i^y  of 
precaution,  as  when  a  field,  a  house,  or  a  gar^ 
den,  belonging  to  a  private  person,  is  taken  for 
the  purpose  oi  erecting  on  the  spot  a  town  ram- 
part, or  other  piece  of  fortification;  or  when 
ois  standing  com  or  his  storehouses  are  de- 
stroyed to  prevent  their  being  of  use  to  the  ene- 
my; and  stating  that  such  damages  are  to  be 
made  good  to  th«  individual,  who  should  bear 
only  lus  quota  of  the  loss,  he  says:  "But  there 
are  other  damages,  caused  by  inevitable  neoes- 
si^ias,  for  instance,  the  destruction  caused  by 
the  artfilery  in  retaking  a  town  from  the  enemy. 
These  are  merely  accidents;  thev  are  misfort- 
imes  which  chance  deals  out  to  the  proprietors 
en  whom  they  happen  to  falL  The  sovereign, 
indeed,  ought  to  show  an  equitable  regard  for 
the  sufferers,  if  the  situation  of  his  affairs  will 
admit  of  it;  but  no  action  lies  against  the  State 
for  misfortunes  of  this  nature — ^for  losses  which 
flhe  has  occasioned,  not  willfully,  but  through 
necessity  and  bv  mere  accident,  in  the  exertion 
of  her  rights.  The  same  may  be  sidd  of  damages 
caused  %  the  enemy.  All  the  subjects  are  ex- 
posed to  such  damages;  and  woe  to  him  on 
whom  they  faUl  The  members  of  a  society 
may  well  encounter  such  risk  of  property,  since 
they  encounter  a  similar  risk  of  life  itself. 
Were  the  State  strictly  to  indemnify  all  those 
whoee  property  is  inlured  in  this  manner,  the 
public  finances  woula  soon  be  exhausted,  and 
every  individual  in  the  State  would  be  obliged 
to  contribute  his  share  in  due  proportion,  a 
thing  utterly  impracticable.**  Book  III,  chap. 
16jp.402,|232. 

Three  cases  in  Congress,  one  before  the  House 
<yf  Representatives  in  1797,  and  two  before  the 
Senate,  one  in  1822  and  one  in  1872,  illustrate 
this  doctrine.  In  the  first  of  these  a  Mr.  Froth- 
ingham,  of  ICsssacLusetts  presented  a  petition 
to  the  House  of  Representatives,  asking  com- 
pensation for  a  dwelting  house,  the  property 
of  his  mother,  bumea  at  Charlestown,  in 
March,  1776,  l^  order  of  General  Sullivan, 
then  commanding  the  American  troops  at  that 
place.  The  committee  on  claims,  to  whom  it 
was  referred,  made  a  report  that  they  found 
that  tlie  house,  for  which  compensation  was 
sought,  was,  with  several  other  buildings  in 
the  vicinity  at  that  time,  in  possession  of  the 
British  troops;  and  that,  for  the  purpose  of  dis- 
lodging them,  the  general  sent  a  party  of  troops 
widb  orders  to  set  fire  to  the  buildings,  which 
was  done  accordingly;  and  that  they  apprehend- 
ed that  the  loss  of  houses  and  other  sufferings 
by  the  general  ravages  of  war  had  never  been 
compensated  by  this  or  any  other  government; 
that  m  the  history  of  our  Revolution,  sundry 
dedsions  of  Congress  against  claims  .of  this 
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nature  might  be  found;  and  that  the  dalm  pre- 
sented rested  upon  the  same  basis  with  all  others 
where  sufferings  arose  from  the  ravages  of  war. 
As  the  government  had  not  adoptea  a  general 
rule  to  compensate  individuals  who  had  suf- 
fered in  a  similar  manner,  the  committee  were 
of  opinion  that  the  prayer  of  the  petitioner 
could  not  be  granted;  and  no  further  action  was 
had  upon  the  claim.  Am.  State  Papers,  Class 
14,  Claims,  p.  199. 

In  the  second  of  the  cases  referred  to,  a  Mr. 
Yilliers,  of  Louisiana,  presented  a  petition  to 
the  House  of  Representatives,  stating  that  dur- 
ing the  invasion  of  ti^e  British  Id  1814-15,  af^ 
er  the  enemy  had  landed  near  the  City  of  New 
Orleans,  in  order  to  prevent  him  from  bringing 
up  his  cannon  and  other  ordnance  to  the  city, 
General  Morgan,  commanding  the  Louisiana 
militia,  caused  the  levee  to  be  cut  through,  at 
or  near  the  plantation  of  tlie  petitioner,  where- 
by the  greater  part  of  his  plantation  ^as  inun- 
dated, and  remained  so  till  after  the  depart- 
ure of  th^  invading  army  from  the  State;  that 
in  consequence,  tibe  petitioner  had  suffered 
great  losses  in  the  destruction  of  his  sugarcane, 
cane  plants,  and  in  the  expenses  of  repairing 
the  levee,  appraised  at  C19,250;  for  which  he 
prayei  compensation.  The  committee  on 
claims,  to  whom  the  petition  was  referred,  rec- 
ommended that  its  prayer  should  not  be  grant- 
ed, on  the  ground  that  the  losses  were  sustained 
in  the  necessary  operations  of  war,  for  which 
the  United  States  were  not  liable;  and  their  rec- 
ommendation was  adopted.  American  State 
Papers,  Class  14,  Claims,  p.  885;  Annals  of  Con- 
gress, 17th  Cong.  1st  Sess.  Part  1,  p.  811. 

The  third  of  the  cases  referred  to  is  that  of 
J.  Milton  Best,  which  was  much  discussed  in 
the  Senate.  His  claim  was  for  the  value  of  a 
dwelling  house  and  contents  destroyed  by  or- 
der of  £e  officer  commanding  the  Union  forces 
in  defense  of  the  City  of  Paducah,  Kentucky, 
in  March,  1864.  The  city  being  attacked  by 
the  Confederates  in  force,  the  federal  troops, 
numbering  seven  hundred,  were  withdrawn 
into  Fort  Anderson.  The  claimant's  house, 
which  was  about  one  hundred  and  fifty  yards 
from  the  fort,  was  USkea  possession  of  by  the 
sharpshooters  of  the  enemy,  who  did  great 
execution  picking  off  men  at  the  guns  within 
the  defenses.  They  were  driven  from  the  house 
hj  shells  from  the  fort  and  gunboats,  apd  late 
that  night  the  Confederates  retired  from  their 
assault  without  success.  They  appeared  with 
remf  oroements  the  next  morning,  and  the  Union 
officer,  regarding  his  command  in  great  peril, 
his  ammunition  being  nearly  exhausted,  gave 
orders  for  the  destruction  of  all  houses  within 
musket  range  of  the  fort  The  claimant's 
loyalty  was  unquestioned.  The  officers  in  com- 
mand at  the  post  from  time  to  time  during  the 
war  testified  to  his  reliability  and  the  effective 
aid  he  rendered  the  Union  cause. 

The  senate  committee  on  daims  reported 
the  case  as  one  presenting  the  "simple  question 
of  who  shall  pay  for  the  destruction  of  a  loyal 
citizen's  property,  destroyed  by  the  order  of  a 
commanding  officer  to  save  his  imperiled  army, 
at  the  claimant's  home,  a  place  never  in  POSMS- 
sion  of  the  enemy»  and  in  a  nonseceding  State." 
Upon  this  question  they  say:  "It  appeals  to 
your  committee  that  the  facts  establish  a  just 
claim  against  the  Government  for  private  prop- 
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erty  tak«n  and  destroyed  to  prevent  a  greater 
destmetion  of  its  own  property  and  the  maasa^ 
ere  of  its  troops." 

They  reported  that  "The  hijnries  to  the 
claimant's  house,  by  shelling  oat  the  rebek  in 
the  battle  of  the  25th  of  March  (the  day  pre- 
ceding the  destruction  of  the  property),  may 
be  regarded  as  a  casualty  by  the  general  rav- 
ages ^  war,  which  might  properlv  oe  deducted 
from  the  amount  of  loss  proved  by  daimant," 
and  ihey  made  what  they  deemed  a  proper  de- 
duction on  that  account  in  the  bill  presented 
by  them  for  the  payment  of  the  damages.  The 
bill  was  intended  to  cover  the  value  of  his 
property  at  the  time  it  was  burned  to  prevent 
Its  use  Dy  the  reinforced  enemy  on  the  follow- 
ing day.  In  the  debate  which  followed,  it  was 
contended  by  advocates  of  the  bill,that  while  the 
damage  by  shelling  from  our  own  fort  during 
the  battle  came  wiuin  the  ravages  of  war,  the 
subsequent  burning  of  the  house  to  prevent  its 
being  used  by  the  sharpshooters  of  the  enemy 
was  a  taking  by  the  Government, .  of  private 
property  for  puDllc  use,  for  which  compensa- 
tion should  be  made. 

The  bill  passed  in  the  Senate  January  5, 

1871,  but  was  not  acted  upon  by  the  House 
during  that  Ooneress.  It  again  passed  in  the 
Senate  April  8, 1872.  and  in  tne  House  May  18, 

1872.  It  was  vetoed  by  the  President  June  1, 
1872.  In  his  message  to  the  Senate  the  Presi- 
dent, after  speaking  of  the  claim  as  one  for 
compensation  on  account  of  the  ravages  of  war, 
and  observing  that  its  payment  would  invite 
the  presentaSon  of  demands  for  very  large 
sums  of  money  against  the  Government  for 
necessary  and  unavoidable  destruction  of  prop- 
erty by  the  army,  said:  "It  is  a  general  prin- 
ciple of  both  international  and  municipal  law 
that  all  properW  is  held  subject,  not  only  to  be 
taken  by  the  Government  for  public  uses  (in 
which  case,  under  the  Constitution  of  tiie 
United  States,  the  owner  is  entitled  to  Just 
compensation),  but  also  subject  to  be  tempora- 
rily occupied,  or  even  actually  destroyed,  in 
times  of  great  public  danger,  and  when  the 
public  safety  demands  it:  and  in  this  latter  case 

Sivemments  do  not  admit  a  legal  obligation  on 
eir  part  to  compensate  the  owner.  The  tem- 
porary occnpation  of,  injuries  to,  and  destruc- 
tion of  property  caused  by  ictual  and  necessary 
military  operations,  is  generally  considered  to 
fall  within  the  last  mentioned  principle.  If  a 
government  makes  compensation  under  such 
circumstances,  it  is  a  matter  of  bounty  rather 
than  of  strict  legal  right"  Gong.  Globe,  42d 
Cong.  2d  Sess.  Art  Y,  p.  41S5. 

The  message  was  referred  to  the  committee 
on  claims,  and  on  the  7th  of  February,  1878, 
it  was  reported  back  with  a  reconunendation 
that  the  bill  be  passed,  the  objections  of  the 
President  to  the  contrary  notwithstanding.  On 
the  24th  of  the  same  month,  the  bill  was 
*«ached  on  the  calendar  and  was  paned  over 
upon  objection.  No  further  action  was  ever 
taken  upon  it  in  the  Senate,  and  consequently 
it  never  reached  the  House. 

The  claim  has  been  repeatedly  presented  to 
Congress  since,  but  has  never  boen  considered 
by  either  House.  The  principle  that,  for  in- 
juries to  or  destruction  of  private  property  in 
necessary  military  operations  during  the  civil 
war,  the  Government  is  not  respondble  is  thus 
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considered  established.  Compensation  has  been 
made  in  several  such  cases,  it  is  true;  but  it  has 
generally  been,  as  stated  by  the  President  in  his 
veto  message,  "a  matter  of  bounty  rather  than 
of  strict  legal  right" 

In  what  we  have  said  as  to  the  exemption  of 
Government  from  liability  for  private  property 
injured  or  destroyed  during  war,  by  the  opertk- 
tions  of  armies  in  the  field,  or  l^  measures 
necessary  for  their  safety  and  eflSdescy,  we  dp 
not  mean  to  include  dafms  where  property  of 
loyal  citizens  is  taken  for  the  service  of  our 
armies,  such  as  vessels,  steamboats,  and  the 
like,  for  the  transport  of  troops  and  munitions 
of  war,  or  buildings  to  be  used  as  storehousei 
and  places  of  deposit  of  war  material,  or  to 
house  soldiers  or  take  care  of  the  sick,  or  claims 
for  supplies  seized  and  appropriated.  In  such 
cases.  It  has  been  the  practice  of  the  Govern- 
ment to  make  compensation  for  the  property 
taken..  Its  obligation  to  do  so  is  suppos^  to 
rest  upon  the  general  principle  of  justice  that 
compensation  should  be  made  where  private 
property  is  taken  for  public  use,  although  the 
seizure  and  appropriation  of  private  property 
under  such  circumstances  by  the  military  au- 
thorities may  not  be  within  the  terms  of  the 
constitutional  clause.  MiicfuU  v.  Harmony,  64 
U.  8. 18  How.  }84  [14: 681;  XT.  8.  v.  Bustdl,  80 
U.  8.  18  WaU.  628  [20:  474]. 

While  the  Government  cannot  be  charged 
for  injuries  to,  or  destruction  of,  private  prop 
erty  caused  by  military  operations  of  armies  in 
the  field,  or  measures  taken  for  their  safety  and 
efBlciency,  the  converse  of  the  doctrine  is  equally 
true:  that  private  parties  cannot  be  charged  for 
works  constructed  on  their  lands  by  the  Gov 
emment  to  further  the  operations  of  its  armies. 
Military  necessity  will  justify  the  destruction 
of  property,  but  will  not  compel  private  parties 
to  erect  on  their  own  lands  works  needed  by 
the  Government,  or  to  pay  for  such  woru 
when  erected  by  the  Government  The  cost  of 
building  and  repairing  roads  and  bridges  to 
facilitate  the  movements  of  troops,  or  the  trans- 
I)ortation  of  supplies  and  munitions  of  war, 
must,  therefore,  be  borne  by  the  Government 

It  is  true  that  in  some  inistances  the  works 
thus  constructed  may  afterwards  be  used  by 
the  owner;  a  house  built  for  a  barrack,  or  for 
the  storage  of  supplies,  or  for  a  temporary  for- 
tification, might  be  converted  to  some  purpoees 
afterwards  by  the  owner  of  the  land,  tnit  that 
circumstance  would  impose  no  liability  upon 
him.  Whenever  a  structure  is  permanentiy 
aflOnd  to  real  property  belonging  to  an  indi- 
vidual, without  nis  consent  or  request,  he  can- 
not be  held  responsible  because  of  the  subse- 
quent use.  It  becomes  his  by  being  annexed 
to  the  sofl;  and  he  is  not  obliged  to  remove  it 
to  escape  liability.  He  is  not  deemed  to  have 
accepted  it  so  as  to  incur  an  oblisation  to  pay 
for  it,  merely  because  he  has  not  dioeen  to  tear 
it  down,  but  has  seen  fit  to  use  it  Zottman  v. 
8an  FranGiioo,  20  Cal.  96, 107.  Where  struct- 
ures are  placed  on  the  property  of  another,  or 
repairs  are  made  to  them,  he  is  supposed  to 
have  the  right  to  determine  the  manner,  form, 
and  time  in  which  the  structure  shall  be  buflt, 
or  the  repairs  be  made,  and  the  materials  to  be 
used;  but  upon  none  of  these  matters  was  the 
Company  consulted  in  the  case  before  us.  Tlie 
Government  regarded  the  interests  only  of  the 
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army;  the  needs  or  wishes  of  the  Company 
were  not  considered.  No  liability,  therefore, 
could  be  fSBlened  upon  it  for  work  thus  done. 

We  do  not  find  any  adjudged  cases  on  this 
particular  point:  whether  the  Government  can 
claim  compensation  for  structures  erected  on 
land  of  private  parties,  or  annexed  to  their 
property,  not  by  their  request,  but  as  a  matter 
of  military  necessity,  to  enable  its  armies  to 
prosecute  their  movements  with  greater  eflS- 
dency;  and  we  are  unable  to  recall  an  instance 
where  such  a  claim  has  been  advanced. 

It  follows  from  these  views,  that  the  Qovem- 
ment  can  make  no  charge  against  the  Railroad 
Ck)mpany  for  the  four  bridges  constructed  bv 
ft  from  military  necessitv.  The  court  will 
leave  the  parties  where  the  war  and  the  mili- 
taiT  operations  of  the  Government  left  them. 

Thejwbment  of  tJis  Court  of  Claimt  mutt, 
tkerefare,  be  rewned,  and  iudoment  be  entered 
far  AefuU  amawUdaimed  by  the  Bodlroad  Oofn- 
pcnyyfufr  iia  eenieee;  and  it  it  to  ordered. 


V^l       Ukitbd  Statb8»  42^-1  ^*  AiLAinno  and 
Pacifio  R.  R  Co. 

[No.  729.] 
Decided  Jan,  SI,  1887. 

Jfr.  JtuUee  Field  delivered  the  opinion  of 
20urt: 

It  is  agreed  by  counsel  of  the  parties  that 
this  case  involves  the  same  question  as  that  de- 
cided in  UmUd  Staiet  v.  Padfa  Railroad, 
[anU,  6341,  and,  therefore,  on  the  authority  of 
that  decision,  the  Judgment  below  is  ({Umned. 


INDIANAPOLIS  ROLLING  MILL   COM- 
PANY, Ftff.  in  Err,, 
o. 
8T.  LOUIS,  FORT  SCOTT  AND  WICHITA 
RAILROAD  COMPANY. 
(See  8.  a  Beportees  ed.  286-jM).) 

CorparaHone—reUate  efeontract  by  offleert—w^ 
l&ity  of,  wider  by-liwt  of  corporation — rati- 
jpea&n  of  rdeate  ^  aequieeeeneo'-payment 
bjf  third  party,  n^ffieieni  eontideraiion  to  tup- 
pert  reteate. 


1.  The  lelMse  of  a  oootraot  for  the  sale  of  lion 
Inr  the  treasurer  of  a  Bolllog  Mm  Oompany,  at  the 
dmction  of  another,  who  was  both  pieatoent  and 
capeilnteodsnt,  Is  held,  under  the  by-laws  of  the 
Oomrany.  to  be  a  valid  reieaaeof  the  oontraot 

t.  The  failure  of  the  board  of  directoiB  f oimaUy 
to  diflalBrm  the  action  of  their  aureate  for  a  period 
of  two  years,  or  to  brbursult  until  six  months  had 
iinnfirt  amounts  to  a  ratUioation  of  the  release. 

a  Tbe  payment  by  a  third  partyof  an  obUsatioa 
already  one  on  the  oontraot  Is  a  snfllotent  oonelder- 
atlao  to  support  sooh  release. 

[No.  08ai 
SiibmtUedJan.7,J887.    Decided  Jan.  32, 1887. 

rl  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kansas.  Affirmed. 
Tbib  history  and  facts  of  the  case  appear  in 
the  opinion  6i  the  court 
Mr.  H.  C.  MeDouMl^for  plaintiff  in  error: 
The  contract  released  was  a  part  of  the  assets 
of  the  Rolling  Mill  Company. 

ataie  T.  Staten,  6  Cold.  248;  Daviet  v.  Mo- 
BMg,  §  Nef.809;  Cooley,  Const.  lim.  8d  ed. 

120  U.  & 


The  president  and  treasurer  of  the  Rolling 
Mill  Company  had  no  authori^,  ez  offldo,  to  ex- 
ecute the  release;  nor  did  the  board  of  directors 
give  them  such  authority. 

Upon  its  fkce  the  release  purporta  to  have 
.been  executed  by  Thomas  and  in  his  nama. 
Hence  it  was  not  the  act  of  Jones. 

Story,  Ag.  7th  ed.  147. 172;  Whart.  Ag.  §  284. 

But  if  executed  bv  both  it  would  be  no  bet- 
'ter,becau8e  they  could  not,  ex  officio,  release  the 
claims  of  their  Corporation  against  anyone. 

Bodge  v.  Nat.  Bank,  22  Gratt  SI;  FuUfm 
Bank  r.  N.  T.  etc  Co.  4  Padge,  184;  Brawwer 
V.  Appleby,  1  Sandf.  168;  Union  OM  Oo.  y. 
Bochy  M.  Bank,  2  Col.  6d6;  Olney  y.  Chadtey, 
7  R.  L  224;  TitutY.  B.  B.  O?.  87N.  J.  L.  98: 
Walworth  CJo.  Bank  v.  Farmert  Loan,  eta.,  €b.l4 
Wis.  861. 

They  could  not  even  set  off  debts,  nor  could 
thev  assign  choses  in  action  in  their  Company. 

Brovm  v.  Weymouth,  86  Me.  414;  Jaekton  y. 
OampbeU,  6  Wend.  672;  KnightY.  Lang,  2  Abb. 

Express  authority  to  buy  and  sell  material 
and  make  contracts  for  the  same  does  not  in- 
clude the  power  to  release  a  contract  or  seU  or 
give  away  corporate  assets. 

Jaekton- Y.  CampbeU,  6  Wend.  672 

To  authorize  an  agent  to  execute  such  a  re- 
lease he  must  be  appointed  by  the  directors  and 
by  a  vnritten  vote  properly  taken. 

Smith  V.  Gat  Oo.  1  Adol  &  E.  626c  Otborn 
Y.  Bank,  22  U.  8.  9  Wheat.  788 (6-.204);  BatetY. 
Bank  of  Ala.  2  Ala.  N.  8.  451. 

Even  if  Jones  had  been  granted  authority  to 
release  this  contract,  as  the  thing  to  be  done  re- 
ouired  discretion  and  ludgment,  he  could  not 
delegate  that  power  to  Thomas. 

Int.  Oo.  V.  Chate,  66  N.  H.  841,  and  cases 
dted;  Brewtter  v.  Hobart,  16  PidL.  802;  Percy 
V.  MiUaudon,  8La.  568;  MeOormiekY.  Buth,  88 
Tex.  814. 

Unauthorized  acts  of  officers  of  corx>orations 
are  null  and  void. 

B  Oo.  V.  AUerton,  85  U.  8. 18  WalL  288  (21: 
902);  Bank  of  Ky.  v.  SehuylkiU  Bank,  1  Pan. 
Sel.  Cas.  180;  Brooklyn  etc.  Oo.  v.  Slaughter,  88 
Ind.185. 

It  is  not  only  not  within  the  implied  power 
of  the  board  of  directors  to.  alienate  property 
needed  for  the  oontinuanoe  of  the  corporate 
business  (fioUint  v.  Clay,  88  Me.  182;  Church  v. 
Duru,  19  La.  Ann.  802;  AbboU  y.  American  etc. 
Oo.  21  How.  Pr.  198),  but  it  is  andnst  public 
policy  to  permit  them  to  do  so;  ana  their  action 
"  cannot  be  sustained  on  the  ground  of  estop- 
pel, admissioa  or  acquiescence." 

Ohio  dbM.BOo.  y.  Ind.  db  0.  B  Oo.  5  Am. 
Law.  Reg.  N.  8.  789. 

There  was  no  consideration  for  the  execution 
of  the  release.  Moran  Brothers  were  the  aeents 
of  the  Railroad  Company  and  as  such'paid  out 
of  the  funds  of  their  principal  the  $64,000. 

The  Railroad  Company  was  under  a  legal  ob- 
ligation to  pay  the  drafts;  and  the  payment  of 
this  Just  debt  was  no  consideration  for  the  re- 
lease executed  by  Thomas. 

Barrit  v.  Watton,  Peake,  72;  StOk  v.  Myriek, 
2  Camp.  817;  SmdihY.  Bartholomew,  1  Met.  276; 
Beynoldt  v.  Nugent,  26  Ind.  828;  Bitenour  v. 
Mathmot,  42  Ind.  7;  Fentler  v.  Prather,  48  Ind. 
119;  Smith  v.  Boruff,  76  Ind.  412. 

The  release  was  void  on  grounds  of  public 
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policy.  Jones  and  Thomas,  two  officers  and 
dtoctors  of  the  Rolling  Mill  Company,  were 
indorwrs  on  the  draft  that  went  to  protest,  and, 
for  Uie  purpose  of  protecting  themselves,  acted 
in  concert  m  secunng  payment  of  the  amount 
due  their  Company.  Such  contracts  are  against 
public  policy  and  are  always  voidable  at  the  in- 
stance of  the  corporation  or  its  shareholders. 

8an  Diego  v.  San  Diego  dfc  L,  A.  R.  Oo.  U 
Cal.  106;  Bu^i  Appeal,  79  Pa.  168;  Aiford  ▼. 
Miller,  82  Conn.  5&;  Pdrty,  RxieeeU,  86  Ind. 
60;  Pacific  R.  Co.  v.  Seely,  46  Mo.  212. 

And  this  is  true  whe&er  the  officer  entered 
into  the  contract  at  itsinceptior.  or  subsequent- 
ly acquired  an  interest  in  it. 

Ryan  v.  Leaventoorth,  A.  db  If,  B,  Oo.  21 
Kan.  865,  and  cases  cited;  Buropean  db  N,  A. 
R,  Oo.  V.  i^w,59  Me. 277;  WameUY.  U.P.R 
Oo.  6  Cent.  L.  J.  627. 

Meatrs.  Jolin  F.  Dillon  and  J.  H.  Rieh^ 
ards,  for  defendant  in  error: 

A  waiver  of  a  legal  right  at  the  request  of 
another  is  a  sufficient  consideration  for  a  prom- 
ise made  by  him. 

Smith  ▼.  Weed,  20  Wend.  184;  Farmer  v. 
Steutart,  2  N.  H.  97;  MiUeri^  App.  16  Pa.  800. 

A  payment  by  a  third  person  of  a  less  amount 
than  IS  due  upon  such  demand  is  a  complete 
satisfaction  of  such  demand  whether  it  be  liqui- 
dated or  unliquidated. 

Belthaw  v.  Bush,  11  C.  B.  197,  note;  1  Suth. 
Damages,  429;  Leavitt  v.  Morrow,  60hio  8t  71; 
2  Pars.  Cont  586,  541,  661;  Brooke  v.  WJiiie,  2 
Met  288. 

A  person  competent  to  make  a  contract  is 
comx>etent  to  release  it. 

Dicelinv.  Bigaebee,  4  Ind.  464;  OavinY.  BuT" 
Urn,  8  Ind.  69;  Alexander  v.  Frary,  9  Ind.  481. 

An  act  of  a  director  of  a  board,  with  knowl- 
edge of  his  acts  by  the  board,  whether  he  be 
autnorized  by  formal  meeting  and  resolution  or 
not,  is  bindiof  upon  the  corporation. 

ffolmee  v.  Board  of  Trade  ofKanaat  Oitu,  81 
Mo.  148;  Scott  v.  B.  B.  Oo,  86  N.  Y.  200. 

Tacit  consent  or  acquiescence  of  the  principal 
may  be  deduced  from  the  usual  habits  of  trans- 
acung  business. 

Story,  Ag.  g§  95, 260;  Edwtrdi  v.  Thomas,  66 

A  partf  cannot  be  permitted  to  perform  a 
compromise  in  pai^  and  repudiate  ft  in  part 
He  cannot  enjoy  the  fruits  of  the  agreement 
and  repudiate  the  agreement  itself. 

Beid  y.  Eibbard,  6  Wis.  175;  Ewm»  y.  WeUs, 
22  Wend.  324. 

Whatever  a  corporation  can  authorize  its  of- 
ficers to  do  it  can  ratify  when  done. 

MeLaughiin  v.  Detroit  db  M.  B,  B.  Oo,  S 
Mich.  100;  Middleton  y.  Kansas  Oity,  eU,B.  B. 
Cb.  62  Mo.  679. 

Unauthorized  acts  of  agents  may  be  given  the 
force  of  precedent  authority  by  the  ratification 
of  their  corporations. 

Chouteau  v.  AUen,  70  Mo.  290;  WaUosrY,  Do- 
trait  Transit  B.  Oo.  47  Mich.  888;  Dunn  y. 
Batr^ord  dtW.  Horse B.  B.  Oo,  ^  Conn.  484. 

A  principal  who  neglects  promptly  to  dis- 
avow an  act  of  his  agent  by  which  the  latter 
had  transcended  his  authority  makes  the  act 
]iis€fwn. 

Qreen's  Brice,  Ultra  Vires,  562-564;  Kelsey 
▼.  Jfat  Bmnk,  69  Fa.  426;  Bredin  y.  Dubarry, 


14  Berg.  &  R.  80;  Gordon  v.  Prtston,  t  Watts^ 
887;  BEtnk  ^  Pa.  y  Beed,  1  Watts,  A  & 
101. 

Repudiation  must  be  done,  if  at  aU,  within  a 
reasonable  time  after  the  perfonnance  of  the 
act  sought  to  be  repudiated. 

U.  S.  Boiling  Stock  Co.  v.  Atlantic  dbG.W.B. 
B,  Co.  84  Ohio  St  450. 

When  the  principal  is  informed  of  what  has 
been  done  he  must  dissent  and  give  notice  of  it 
promptly.  If  ha  does  not,  his  assent  will  be 
presumed. 

Bank  of  Pa.  y.  Beed,  supra;  Dunn  v.  Hart- 
ford db  W.  Horse  B.  B,  Oo,  4&  Conn.  434. 

Mr.  Justice  Miller  deUvered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court 
of  the  United  States  for  the  District  of  Kansas. 

The  plaintiff  in  error,  which  was  also  the 
plaintiff  below,  is  a  corporation  existing  under 
the  laws  of  Indiana,  and  doing  business  in  that 
State.  The  defendant  in  error  is  a  corporation 
of  the  State  of  Kansas.  The  latter  Company, 
while  building  its  railroad,  contracted,  on  the 
8th  day  of  October,  1881,  with  the  former  for 
the  purchase  of  iron  rails.  The  contract  was 
for  ten  thousand  tons,  vo  be  delivered,  during 
the  period  between  October  and  June  inclusive,  ,  ^r^n 
on  board  of  the  railr\>ad  cars  at  Indianapolis.  l"^**  • 
A  JuiT  was  waived  and  the  case  was  tried  be- 
fore the  court,  which  made  a  finding  of  facts 
on  which  it  declared  the  law  to  be  for  the  de- 
fendant, and  rendered  Judgment  accordin/^ly. 

During  the  trial  the  defendant  Company  pro- 
duced a  release,  apparenUv  executed  by  the 
plaintiff  Company,  from  the  obligation  of  the 
contract  to  receive  and  pay  for  the  iron,  except 
so  far  as  it  had  been  fulfilled;  and  upon  the  va> 
lidity  of  this  release  the  decision  depends. 

It  appears  from  the  facts  found  bv  the  court 
that  the  plaintiff  was  in  the  habit  of  receiving 
payment  for  iron  delivered,  by  drafts  on  the 
defendant,  payable  in  New  York,  and  that  Mo- 
ran  Brothers  were  the  financial  agents  of  the 
defendant,  through  whom  such  payments  were 
made;  that  drafts  to  the  amount  of  $54,000 
were  due  on  the  4th  day  of  October,  1882,  and 
the  Company,  being  hard  pressed  for  money, 
asked  an  extension  of  payment,  which  wae 
granted  for  four  months;  that  when  these 
drafts  again  fell  due  they  were  protested  for 
nonpayment,  and  the  defendant  Company  wa» 
insolvent,  which  fact  was  well  known  to  the 
plaintiff.  It  appears,  also,  that  Mr.  Thomas, 
who  was  the  treasurer  of  the  plaintiff  Compa- 
ny, visited  New  York  and  called  upon  the  firm 
of  Moran  Brothers,  at  whose  banking  house- 
said  drafts  were  payable,  and  endeavored  to 
induce  them  to  pay  the  drafts,  but  that  Moran 
Brothers,  who  had  no  funds  of  the  defendants. 
at  the  time,  declined  to  do  so,  but  finally  said: 
"We,  Moran  Brothers,  will  pay  these  drafts  if 
you  will  sign  a  release  for  the  balance  of  the 
contract."  To  this  Mr.  Thomas  replied  that 
he  was  not  authorized  to  execute  such  a  release; 
but  he  communicated  with  Mr.  Jones,  who  was. 
the  president  and  superintendent  of  the  Com* 
pany,  and  obtained  nom  him  authori^p'  to  ac- 
cept the  money  and  sign  the  release,  lliis  waa 
accordingly  done,  the  release  being  dated  "New 
York.  8th  February,  1888."  and  signed  "In- 
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Boiling  Hill  Co.,  by  J.  ThomaB» 

It  is  said  bj  fbe  plaintiff  that  Mr.  Thomas 
had  no  anthority  to  execute  this  release,  or  to 
(t68]  make  this  contract,  and  therefore  it  is  void. 
Bearing  upon  this  proposition  it  is  found  as  a 
matter  of  fact  by  the  court  that  Mr.  Jones  was 
president  and  Mr.  Thomas  treasurer  at  tbe 
time  of  this  transaction.  The  original  contract 
for  the  sale  of  the  iron  is  executed  by  Mr. 
Jones,  as  president,  without  tiie  seal  of  the 
€k>mpany;  and  there  is  no  evidence  of  any  res- 
olution of  the  board  of  directors  authorizing 
or  approving  that  contract  The  by-laws  of 
the  plaintiff  Corporation,  m  the  court  finds, 
declare  that  the  superintendent,  who  in  this 
case  was  Mr.  Jones,  "shall  have  charge  of  the 
works,  property,  and  operations  of  the  Compa- 
ny, and  shall  employ  all  operatives  and  certify 
all  wages  due  and  other  expenditures  to  tfate 
secrets^,  •  *  *  and  shall,  with  the  approval 
of  the  incident,  buy  and  sell  material  and 
make  all  contracts  for  the  same,  and  for  work," 
etc.  And  the  court  further  finds  that  under 
this  by-law  Mr.  Jones  had  the  power  to  buy 
and  sdl  material,  and  to  mnke  au  contracts  for 
the  same.  Another  bv-kw  declares  that  "The 
superintendent  and  all  other  persons  shall  in 
aU  cases  be  subject  to  the  control  of  the  board 
of  directors,  in  everything  where  the  board  shall 
elect  to  exercise  such  oootrol,"  and  the  court 
finds  that  in  the  making  of  the  original  con> 
tract  sued  on,  and  in  the  extension  of  the 
time  for  the  payment  of  drafts,  as  hereinafter 
mentioned,  the  board  of  directors  of  plaintiff 
did  not  at  any  time  or  in  any  way  elect  to  ex- 
ercise the  control  over  its  rSffioers  given  said 
board  l^  said  by-laws 

The  court  further  finds  "That,  after  the  re- 
turn of  Mr.  Thomas  from  the  City  of  New 
York  to  Indianapolis,  some  time  m  March, 
there  was  a  meeting  of  the  board  of  directors 
of  plaintiff,  at  which  the  validity  of  the  re- 
lease executed  bv  Mr.  Thomas  was  discussed, 
but  the  records  ao  not  show  that  at  that  nar* 
ticular  meeting  any  definite  action  was  taken; 
ibattfae  directors  at  that  meeting  did  in  fact 
asree  to  submit  the  question  to  counsel  of 
p&intiff,  let  him  investigate  it,  and  then  act 
upon  his  advice:  that  about  two  ^ears  after 
this  meeting,  and  a  year  and  a  half  after  this 
suit  was  commenced,  a  nuTie  pro  tune  entry 
was  made  upon  the  records  of  plaintiff  of  the 
prooeedings  of  plaintiff's  board  of  directors, 
which  showed  a  repudiation  upon  the  part  of 
r«KAi  ^^  board  of  directors  of  the  release  so  exe- 
1»VJ  ooted,  and  that  this  suit  was  originally  insti- 
tnled  in  this  court  at  the  first  term  hoeof  after 
the  execution  of  the^rdease." 

We  concur  with  the  oourt  below,  that  on  the 
facts  thus  stated  the  release  was  a  valid  release. 
Its  execution  was  of  that  class  of  business 
which,  under  the  bv-laws  of  the  Corporation 
and  the  course  of  business  between  these 
parties,  had  been  confided  to  thepresident  and 
superintendent,  both  of  which  offices  were  held 
hy  Mr.  Jones.  The  direction  given  by  Mr. 
Jones  to  the  treasurer,  Mr.  Thomas,  both  of 
whom  were  also  directors  in  the  Corporation, 
wee  within  the  line  of  his  authority.  He  had 
under  this  same  authority,  without  any  express 
lesolation  or  {ratification  of  the  board  of  di- 
lecKns,  made  the  contract  on  which  this  suit 


is  brought;  and  it  would  seem  that,  not  being 
under  seal,  a  simple  contract  concerning  the' 
ordinary  business  of  the  Comijany,  the  same 
power  which  enabled  him  to  make  it  was  suffi- 
cient to  enable  him  to  release  it,unlese  the  power 
had  been  withdrawn. 

Another  principle  leads  to  the  same  result. 
These  by-laws  show  that  the  board  of  directors 
retained  the  power  in  their  hands  to  control  the 
president  and  superintendent  in  any  transac- 
tion, whenever  it  was  thought  proper  to  do  so. 
This  matter  was  reported  to  the  directors:  they 
had  a  meeting  upon  the  subject  some  six  weeks 
after  the  whole  thing  had  been  consmnmated, 
and  after  they  had  received  the  benefit  of  the 
release  by  the  payment  of  their  drafts.  The 
rule  of  law  upon  the  subject  of  the  dlsafilrm- 
ance  or  ratification  of  the  acts  of  an  agent  re- 

auired  that  if  they  had  the  right  to  disaffirm  it 
ley  should  do  it  promptly,  and  if,  after  a  rea- 
sonable time  they  did  not  so  disaffirm  it,  a  rati- 
fication would  lie  presumed.  In  regard  to  this 
it  appears  that  the  board,  when  notified  of 
what  had  been  done  by  their  agents,  did  not 
disaffirm  their  action  at  that  time,  but  that  the 
act  or  resolution  of  disaffirmance  was  passed 
about  two  years  after  notice  of  the  transaction, 
and  that  if  the  suit  brouc^bt  in  this  case  can  be 
considered  as  an  act  of  aisaffirmanoe  it  came 
too  late,  as  it  was  conunenced  some  six  months 
after  they  had  knowledge  of  the  release.  As 
was  stated  in  the  somewhat  analogous  case  of 
the  Tioin  TAek  OU  Oo,  v.  MaHmry,  91  U.  8. 
602  [28:881],  "The  authorities  to  the  point  of 
the  necessity  of  the  exercise  of  the  right  of  re- 
scinding or  avoiding  a  contract  or  transaction 
as  soon  as  it  may  be  reasonably  done,  after  the 
party,  with  whom  that  riarht  is  optional,  is 
aware  of  the  facts  which  gave  him  that  option, 
are  numerous.  *  •  •  The  more  important  are 
as  follows:  Badger  v.  Badg&r,  00  XL  8.  2  Wall. 
87  £17:8861;  Ifarwood  yTb.  E,  Oo.  84  U.  8.  17 
Wall.  78  (^1:5581;  Marsh  v.  Wkiimare,  88  U. 
8.  21  Wall  178  [22:482];  viaers  v.  Pike,  8  CI. 
&  Fin.  650;  Wentworth  v.  Uoyd,  82  Beav.  467; 
FoUanOe  t.  KiUn^h,  17  HI.  622."  8ee  also 
Chid  Mining  Oor.  ymianai  Bank,  96  U.  8. 640 
[24:648];  Law  v.  Orois,  66  U.  8.  1  BhM^k,  638 
[17:186]. 

It  is  said  that  the  release  was  without  con- 
sideration, because  Moran  Brothers  had  the 
means  in  their  hands  to  pay  thedrafts,--of  the 
property  of  the  defendants;  but  we  think  the 
finding  of  facts  clearly  disproves  that;  indeed, 
the  oourt  found,  as  a  matter  of  fact,  that  the 
defendants  were  then  insolvent,  and  that  Mo- 
ran Brothers  had  no  funds  in  their  hands  out 
of  which  they  could  have  paid  the  drafts.  It 
is  obvious,  therefore,  that  the  consideration  for 
this  release  was  the  voluntary  payment  by  Mo- 
ran Brothers  of  the  existing  protested  drafts  of 
the  plaintiff  Company  out  oi  their  own  means 
and  not  out  of  the  means  of  the  defendant  Cor- 
poration. Wethink  this  was  a  sufficient  coo- 
dderation  to  support  the  release. 

The  judgment  of  the  Cireuit  Oourt  it,  there- 
fore, affirmed. 

Trueoopj.   Test:  _ 

James  H.  McKenney,  Oflrk,  Bui».  Court*  U.  a 
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METBB8  Jf  LEVI,  Composed  of  John 
Mnmts  m  al.;  MEYER  WEILL;  LBH* 
HAK,  QODCHAUX  A  00.,  Oompoeed  of 

A.  LBmcAH  BT  AL.;  MICHAEL  FRANK; 
Ain>  MAX  DDTCELSFEIL  and  MRS.  L. 

B.  CAIN,  Bxr.   And  Ezrz.   of    Sahubl 
FBnBDLunxKB,  IHoeaaed,  JP(^  tn  Err., 

DAVID  BLOCK 

SAME,  it2fKfi  JOt., 

SOLOMON 'iSAACa 

<Bm&  a  Boporter^B  e<L»9-SliJ 

IvjuneUon  banda—^omiinieHon  tf—maji  wwr 
prior  cMm^'-priuiHoe^'iwrifdiUiion. 

1.  A  bond  oondittoned  to  paj  all  damagos  oooa- 
alonedby  wronfffiilly  waing  out  an  Injunction  Is 
held  to  oonf onn  to  an  order  for  a  bond  to  aava  the 
defendant  harmlen  from  auoh  injunotlon. 

2.  Althou^  a  surety  oannot  be  held  bejond  the 
terms  or  legal  efleot  of  his  6nffa8ement,lf,fromthe 
nature  of  the  caae,  the  snbgeot  of  guaranty  Is  a 
past  tranaaotlon  in  whole  or  in  part,  and  the  lan- 
guage of  the  engagement,  taken  in  Its  natural  sense 
or  legal  effect  is  oroad  enough  to  cover  It,  snoh  lan- 
guage may  properly-  be  so  construed. 

8.  A  court  of  equity  may  impose  any  terms  in  its 
discretion  as  a  oondlfion  of  granting  or  continuing 
an  injunction. 

4  Itseems  that  an  action  lies  in  a  state  court  on 
an  injunction  bond  given  in  and  by  order  of  a  fed- 
eral court. 

S.  Bein  y.  Heath,  fik.  la,  distinguished. 
^08.95,96.1 
Argued  Dec,  16,  IB,  1886.  Decided  Jan,  31, 1887. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Louisiana.  Reported  below,  86  La.  Anw^ 
221.    Affirmed. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Messrs,  John  H.  Kennard  and  William 
Wirt  Howe,  for  plainti£b  hi  error. 

Mr,  Ckui  A*  Breaux^  for  defendants  hi 
error. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

These  are  suits  on  injimction  bonds  given  by 
the  plaintiffs  in  error  to^ttSTKIendants  in  error, 
leopectiTelY,  Friedlander  being  a  surety. 

On  the  20th  of  Januarr,  1874,  Meyers  &  Levi, 
Lehman,  Qodchauz  &  Co.  and  Michael  Frank 
filed  a  petition  in  the  District  Court  of  the 
United  States  for  the  District  of  Louisiana  to 
have  their  alleged  debtors.  Block  Brothers,  a 
firm  oompoeed  of  Shnon  and  Joseph  Block,  dep- 
elared  bankrupts;  and  the  petition  charged, 
amonnt  other  things,  that  the  alleged  bank- 
rupts nad,  on  the  9th  of  January  preceding, 
flold  a  certain  store  of  goods,  situated  at  Opd- 
oiuas,  to  Solomon  Isaacs,  their  brother-in-law, 
with  intent  to  defraud  their  creditors.  At,  or 
immediately  after  the  filing  of  the  petition  in 
bankruptcy,  the  petitioning  creditors  filed  a 
apedal  petition  for  an  injunction  to  prevent 
Isaacs  from  disposing  of  the  store  or  its  con- 
tents. A  shnilar  peution  was  filed  against 
David  Block,  a  brother  of  the  members  of  the 
firm  of  Block  Brothers,  alleging  that  the  bank- 
rupts had  sold  to  him  another  store  of  goods 
at  Opelousas  with  intent  to  defraud  their  oied- 
itora.  Writs  of  arrest  and  provisional  seizure 
4^42 


were  issued  against  thebanknipli,  and  failono 
tiona  against  Solomon  Isaacs  and  David  Block, 
in  accordance  with  the  prayers  of  the  several 

Petitions.  Applications  were  immediately  made 
y  the  parUesto  set  these  proceedings  aside, 
and  such  a  showing  was  presented  to  the  dis- 
trict court  that  on  the  81st  of  January  the  fol- 
lowing order  was  made,  to  wit: 

' '  Tne  roles  to  set  aside  the  arrest,  provisional 
seizure  and  injunction  came  up,  •  •  •  when, 
i^ter  hearing  tne  pleadings,  evidence  and  ar* 
guments,  it  fi  ordered  by  the  court  that  the  writs 
of  arrest  and  provisional  seizure  be  set  aside, 
but  that  the  mjunctkm  be  maintained  on  the 
complahiing  creditors  giving  bond  and  securi^ 
to  save  the  parties  harmless  rrom  the  effects  of 
said  injonction  in  such  sum  as  wfll  be  fixed 
by  the  court  upon  ascertaining  the  value  of  the 
tv,  and  to  that  end  the  parties  shall  take 


property, 
their  evid 


idence  before  Register  jB[ellc_ 

Bvidence  having  been  taken  underlEis  order, 
t!io  coort  on  the  7th  of  February,  1874,  made 
the  following  order,  to  wit: 

"After  hearing  counsel  on  both  sides,  it  is 
ordered  by  the  court  that  the  complaining«cred- 
itors  do  Qive  bond  and  security  in  the  sum  of 
$5,000  in  lavor  of  Solomon  Isaacs,  and  another 
bond  in  the  sum  of  $1,500  in  favor  of  David 
Block,  to  save  the  parties  harmless  from  the 
effects  of  the  injunction  issued  in  this  cause." 

Bonds  were  accordingly  given  in  pursuance 
of  these  orders,  and  the  injunctions  were  re- 
tained. Motions  to  dissolve  them,  however, 
were  pressed,  and  after  a  larffe  amount  of  evi- 
denoe  had  been  taken  and  laid  before  the  court, 
they  were  dissolved  on  the  merits  on  the  18th 
and  20th  of  March,  1874. 

The  bonds  referred  to  were  executed  for  the 
respective  penalties  required,  but  the  conditions 
did  not  follow  the  precise  terms  of  the  ordere. 
The  bond  i^iven  to  Isaacs  (with  which  that 
eiven  to  Block  corresponded)  was  in  the  fol- 
lowing words,  to  wit: 

"  eSiow  .  aQ  men  by  these  presents  that  we, 
Meyers  &  Levi  [Lehinan,  Godchaux  &  Co.], 
Meyer  Weill,  Michael  Frank,  and  Samuel 
Friedlander,  are  held  and  firmly  bound,  joint- 
ly and  severally,  unto  Solomon  Isaacs  in  the 
sum  of  $5,000,  lawful  money  of  the  United 
States  of  America,  to  be  paid  to  the  said  Solo- 
mon,etc.  Dated  19th February,  1874. 

"  Whereas,  The  said  Meyers  &  Levi,  Meyer 
Weill,  and  Michael  Frank  have  presented  a  pe- 
tition to  the  honorable,  the  District  Court  of  the 
United  States  for  the  District  of  Louisiana, 
praying  for  a  writ  of  injunction  affainst  Uie 
said  Solomon  Isaacs:  Now,  the  condition  of  the 
above  obligation  is,  that  we,  the  above  bounden 
Meyers  &  Levi,  Meyer  Weill,  and   Michael 

Frank  and .wfll  well  and  truly  pay  to 

the*said  Solomon  Isaacs,  tb^  defendant  in  said 
injunction,  all  such  damages  as  he  may  recover 
against  us  in  case  it  should  be  decided  that  the 
said  writ  of  injunction  was  wrongfully  issued." 

Signed  "  Meffer  Weill,  M.  Frank,  Lehman, 
OodSuxnm  db  Ob.,  Meifers  A  Lni,  8am'l  Fried- 
lander," 

In  January,  1876,  suits  were  brought  on  these 
bonds  by  Solomon  Isaacs  and  David  Block,  re- 
spectivelv,  in  the  Sixth  District  Court  for  the 
Parish  of  Orleans,  to  recover  the  damaces  sus^ 
tahied  by  reason  of  the  injunctiona;  and  on  the 
aOtti  day  of  Maicb,1876>  judgmaatwasteaadered 
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III  &Tor  of  Isaacs  for  the  mim  of  98,890,  with  in- 
terest trom  iudidal  demand,  and  costs;  and  on 
the  88d  of  November,  18T7,  Judgment  was  no- 
dered  in  favor  of  Block  for  $l,oOO  (the  whole 
penalty  of  the  bond),  with  interest  and  costs. 

These  Judgments  were  severally  appealed  to 
the  Supreme  Court  of  Louisiana,  and,  after 
much  consideration  were  afBrmed.  The  cases 
stre  now  here  on  writs  of  eiror  to  the  latter 
court;  and  the  same  erron  are  assigned  in  both 
cases;  namely, 

FirtL  The  Supreme  Court  of  Louisiana  erred 
bk  subjecting  the  plaintiib  in  error  to  the  law 
and  Jutisprodenoe  of  Louisiana,  when  they 
were  parties  to  an  injunction  bond  given  in 
equity  in  and  by  order  of  the  federal  court 

Second,  The  Supreme  Court  of  Louisiana 
erred  in  holding  that  the  bond  was  r^ular. 

Third.  The  Supreme  Court  6t  Louisiana 
erred  in  holding  that  an  action  oould  be  main- 
tained on  the  bond  in  suit  before  Ite  condition 
was  broken. 

Fimrth.  The  Simceme  Coortof  Louisiana 
erred  in  holding  that  the  bond  in  suit,  con- 
strued with  the  order  requiring  it,  could  cover 
and  bind  the  obligon  for  dainages  which  had 
been  sustained  be&reit  was  |rtven. 

For  supporting  the  first  three  assignments 
of  error  reOanoe  Is  mainly  placed  on  the  case  of 
BeinY.  Reath,  68  U.  8. 18  How.  108  ri8.-089]. 
There  an  injunction  had  been  obtained  in  the 
Circuit  Court  of  the  United  States  for  the  Bast- 
em  District  of  Louisiana  to  suspend  proceed- 
ings of  seizure  and  sale  under  a  mortgage;  and 
to  obtain  the  intancdon  the  oomphdnantswere 
lequired,  by  order  of  the  court,  to  give  bond, 
with  suretier,  to  answer  all  damages  which 
the  defendant  might  sustain  in  consequence  of 
eaid  injunction  bdng  eranted,  should  the  same 
be  thereafter  dissolved.  The  bond  given  was 
conditioned  that  the  principal  and  sureties 
would  pay  to  the  defendant  m  the  injunction 
(the  plaindfF  in  the  case  of  seizure  and  sale)  all 
such  damages  as  she  might  recover  a^ninst  them 
in  case  it  uiould  be  decided  that  9ie  said  in- 
junction was  unlawfnUy  obtained;  being  in 
neariy  the  same  form  as  the  bonds  now  in  con- 
troversy. The  case  proceeded  to  hearing,  and 
a  decree  was  made  establishing  the  mortgage 
and  dissolving  the  injunction,  which  dSree 
was  aflarmed  on  appeal  to  this  court  The 
mortgage  debt  was  over  $11,000,  besides  inter- 
est and  costs.  The  proper^  mortgaged  was 
sold  for  $7,000.  Suit  was  then  brought  hi  the 
moe  court,  on  the  injunction  bond,  the  plaint- 
iff daindiig  not  only  damages  for  expense  and 
delay,  but  10  percent  per  annum  on  the 
amount  of  the  debt  The  cause  was  tried  by 
tiic  oomt  without  a  Jury.  On  the  trial,  the 
court  allowed  the  plaintiiz,  in  proof  of  .damages 
sostained,  to  give  evidence  oi  counsel  fees  and 
other  expenses  incurred  by  the  phdntifF  before 
flw  injunction  was  issued,  and  of  the  value  of 
lawvw  services  in  this  court  not  paid  for  and 
of  the  amount  of  the  rents  and  profits  of  ,the 
mortga«ed  premises  pending  the  suit;  to  all 
d  wBch  exceptions  were  taken;  and  Judgment 
waaieadered  for  the  penalty  of  the  oond.  the 
court  befaigof  opinion  that  the  damages  from 
the  injunctlcn  were  greater  than  that  amount 

This  court,  on  writ  of  error  brought,  reversed 
the  Judgment^  OM^  JiuUee  Taney  delivering 
dieopinloii.  The  bond  wts  regarded  by  this 
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court  as  a  departure  from  the  order  requiring 
it  and  ts  being  in  effect  equivalent  to  an  in- 
junction bond  ffiven  tosdspend  seizure  and  sale 
under  the  Loufiana  practice,  which  operates  as 
a  security  for  the  debt,  as  well  as  the  damages 
arising  from  the  injunction,  the  same  as  a  re- 
cognizance in  error  in  the  BngUsh  practice. 
Such  a  bond  requires  a  recovery  against  the 
parties  before  the  condition  is  broken;  that  is, 
a  Judffment  for  the  debt  in  suit.  This  the  court 
considered  as  entirely  different  from  the  bond 
required  by  a  court  of  equity  as  a  condition  of 
flranting  an  inlanction,  and  different  from  the 
bond  required  by  the  order  of  the  court  in  that 
case.  "In  proceeding  upon  such  a  bond,"  said 
the  Chief  Justice,  "tne  courf  would  have  no 
authoritv  to  apply  to  it  the  legislative  provia- 
ions  of  the  State.  The  obligors  would  be  an- 
swerable for  any  damage  or  cost  which  the  ad- 
verse party  sustained  by  reason  of  the  injunc- 
tion, nom  the  time  it  was  issued  until  it  was 
dissolved,  but  to  nothing 'more.  They  would 
certainly  not  be  liable  for  any  aggravated  in- 
terest on  the  debt,  nor  for  the  debt  itself,  un- 
less it  was  lost  by  the  delay,  nor  for  the  fees 
paid  to  the  counsel  for  conducting  the  suit" 
The  Chief  Justice  also  referred  to  the  fact  that 
no  recovery  had  been  had  affainst  the  parties— 
nothing  but  a  seizure  and  ssm  of  the  mortgaged 
premises-— and  a  dissolution  of  the  injunctton; 
and,  therefore,  as  the  court  construed  the  bond, 
the  contingency  on  which  the  obligors  agreea 
to  pay  had  not  happened,  and  the  condition  olt 
the  bond  Was  not  broken.  Under  the  construc- 
tion ffiven  to  the  bond  in  that  case,  the  court 
coulanot  weU  do  otherwise  than  reverse  the 
Judgment  of  the  circuit  court 

^t,  according  to  our  view,  the  bonds  sued 
on  in  the  cases  Wore  us  do  not  demand  any 
such  construction.  It  is  plain  that  they  could 
not  be  intended  as  security  for  any  debt  or  de- 
mand in  litigation,  but  as  securltv  only  for  the 
damages  that  mi^^t  be  sustained  by  the  issuing 
of  the  intanctions.  The  condition  is  to  pay 
''all  such  dunages  ashe  Isaacs,  in  the  one  case, 
and  Block,  m  the  other]  may  recover  against 
us  in  case  it  should  be  dedaed  that  the  said 
writ  of  injunction  was  wrongfully  issued." 
Recover,  how?  By  the  law  of  Louisiana  dam- 
ages may  be  recovered  for  suing  out  an  injunc- 
tfon  without  Just  cause,  Independently  of  a 
bond.  Ftoranee  v.  Ntwon,  8  La.  891.  But 
this  cannot  be  done  in  the  United  States  Orarts. 
Without  a  bond  no  damages  can  be  recovered 
at  alL  Without  a  bond  for  the  payment  of 
damages  or  other  obligation  of  like  effect  a 
party  against  whom  an  injunction  wrongfully 
usues  can  recover  nothing  but  costs,  unless  he 
can  make  oat  a  case  of  malidons  prosecution. 
It  is  only  by  reason  of  the  bond,  and  upon  the 
bond,  that  he  can  recover  anything^  When, 
therefore,  the  condition  of  the  bond  in  these 
cases  declares  that  the  obligors  will  pay  such 
damages  as  the  obUgee  may  recover  against 
them,  it  must  mean  that  they  will  pay  such 
damages  as  he  may  recover  by  a  smt  on  the 
bond  Itself.  Otherwise  it  is  senseless  and  vain. 
Construed  in  this  way  it  is  in  strict  conformity 
with  the  order  which  required  it  It  is  in  this 
way  that  the  bonds  in  question  were  finally 
construed  bv  the  Supreme  Court  of  Louisiana, 
and  we  thixik  that  its  construction  was  right 
In  its  opinion  in  the  Bloek  Can  the  court  says: 
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''Under  our  coiiBtniction  we  find  no  diiferenoe 
in  the  obligation  of  pttrtiee  'to  aa^e  David 
Block  hannieas  from  the  effects  of  an  injunc- 
tion issued  against  him/  and  the  obUgation 
contracted  in  this  bond,  'to  pay  to  David  Block, 
the  defendant  in  said  injunction,  all  such  dam- 
ages as  he  ma>  nnsover  against  the  obligors  in 
case  it  should  be  decided  that  the  said  writ  of 
inlunction  was  wrongf ullv  issued. '  We,  there- 
fore, hold  that  the  bond  in  this  case  did  com- 
ply with  the  condition  prescribed  in  the  judge's 
order,  and  that  it  was  a  valid  bond."  The 
court  not  only  construed  the  bonds  in  this  way, 
but  decided  the  cases  upon  this  view  as  to  their 
meaninff  and  effect,  awarding  to  the  plaintiffs 
respectively  only*such  damages  as  arose  from 
the  effects  of  the  respective  injunctions.  The 
actions  were  brought  to  recover  such  damages. 
The  petition  in  each  case  set  forth  the  facts, 
showing  the  injuries  which  the  plaintiff  sus- 
tained as  the  immediate  result  of  the  injunc- 
tion, and  based  his  claim  to  a  recovery  entirely 
on  the  damages  arising  from  nach  injuries. 
The  evidence  was  directed  to  the  establishment 
of  these  facts,  and  conformed  to  the  allegations 
of  the  petition.  The  court,  in  its  opinion  in 
the  case  of  David  Block,  after  showing  that 
the  bond  must  be  coDSttued  as  intended  to 
cover  these  damages,  says:  "After  a  careful 
examination  and  consideration  of  the  evidence 
in  the  record,  we  are  satisfied  that  plaintiff  suf- 
fered damages  to  the  full  extent  of  the  amount 
allowed  him  l^  the  lower  court.  The  Judg- 
ment appealed  from  is  therefore  afflmed."  In 
the  case  of  Isaacs,  the  court  at  first  reversed  the 
Judgment  of  the  inferior  tribunal,  conceding 
that  the  order  of  the  district  court  required  se- 
curity for  the  entire  damaces,  past  as  well  as 
future,  bat  considering  the  bond  as  not  framed 
in  conformity  with  it,  and  as  not  covering  any 
damages  but  such  as  arose  after  It  was  Sven, 
as  to  which  there  was  no  distinct  evidence. 
Supposing,  however,  that  damages  might  be 
recovereaagainst  the  plaintiffis  m the  injunc- 
tion, independently  of  the  bond,  the  court  re- 
served to  Isaacs  the  right  to  brlnf  a  suit  for  that 
purpose.  But  on  a  rehearing  <n  the  case^nd 
IMIBJ  ftfter  the  argument  and  decision  in  the  BMs 
(km,  the  court  came  to  a  different  conclusion, 
and  held  that  the  bond  was  in  substantial  con- 
formity with  the  order,  and  was  to  be  construed 
as  intended  to  save  the  parties  harmless  from 
the  effects  of  the  injunction,  adoptii^  In  all 
things  the  views  expressed  in  ^e  opmion  in 
the  Block  Otue.  It  then  adds:  "This  leaves 
open  for  constderation  the  question  of  tb^  quan- 
turn  of  damages  allowed  by  the  judgment  ap- 
pealed from.  We  have  gone  over  the  evidence 
on  this  point  with  care  and  deliberation,  and 
reviewed  all  the  authorities  cited*  bearing  on 
this  point,  the  same  in  both  cases,  and  are  sat- 
isfied that  the  amount  awarded  by  the  judg- 
ment is  fully  justified  and  sustained  by  the 
proof  and  the  law."  The  court  thereupon  set 
aside  its  former  judgment  and  affirmed  that  of 
the  inferior  court. 

The  fourth  assignment  of  error  is  that  the 
court  erred  in  holoinff  that  the  bond,  construed 
with  the  order  requinng  it,  bound  the  obHgors 
for  damages  sustained  before  it  was  given.  The 
solution  of  the  question  raised  by  this  assign- 
ment depends  upon  the  fair  construction  of  the 
Older,  and  of  the  bond  given  in  pursuance  of 
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it,  and  read  (as  it  should  be  read)  in  the  light  of 
it.  The  order  was  "that  the  inlunction  be  main- 
tained on  the  complaining  creditors  giving  bond 
and  security  to  save  the  parties  harmless  from 
the  effeeU  of  $aid  imunetion. "  The  last  words 
cleany  mean  aU  the  ^ect$  of  the  injunction. 
The  condition  of  the  bonds  was  to  pay  "aD 
such  damages  as  he  [the  obligee]  mav  recover 
against  us  m  case  it  ithould  be  decided  that  the 
said  writ  of  injunction  was  wrongfully  issued. " 
It  seems  plain  to  us  that  all  the  damages  arising 
from  the  wrongful  issue  of  the  injunctions  were 
intended  to  be  covered  by  the  bond  as  well  as 
by  the  order;  in  other  words,  that  the  bond  was 
intended  and  imderstood  as  a  compliance  with 
the  requirements  of  the  order.  That  is  the  nat- 
ural and  obvious  meaning  of  its  language  when 
the  two  are  read  together;  and  the  parties  sign- 
ing the  bond  must  be  presumed  to  have  been 
cognizant  of  the  order  under  which  it  was  ^ven. 

It  is  unnecessary  to  review  the  authorities  on 
this  subject  It  is  undoubtedly  true  that  a 
surety  cannot  be  held  beyond  the  terms  or  legal 
effect  of  his  engagement;  and  when  that  has 
respect  to  the  conduct  or  fidelity  of  the  prin* 
dpal,  or  to  any  other  matter  usually  contem- 
plated as  arising  in  the  future,  it  is  to  be  inter- 
meted  prospectively,  and  not  retrospectively. 
But  if,  from  the  nature  of  the  case,  the  subject 
of  guaranty  is  a  past  transaction  in  whole  or  in 
part,  and  the  language  of  the  engagement, 
taken  in  its  natural  sense  or  legal  cfiect,  is 
broad  enough  to  cover  it,  such  luiguage  may 
properly  be  construed  to  do  so. 

As  to  the  power  of  a  court  of  equity  to  impose 
any  terms  in  its  discretion,  as  a  condition  of 
sranting  or  continuing  an  injunction,  there  can 
Be  no  question.  This  subject  is  considered  in 
the  case  otRuaea  v.  Jbr2^.106  U.  8.438  [26: 
10801. 

Wiiee  no  error  in  the  Judgmenti  efiht  Su- 
preme Oouri  of  Louitiana  im  ihem  eosM,  and 
thmf  are  aj/kfned,  with  ooete, 

Irue  copy.   Test: 
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FRITZ  H.  RADDIN,  Special  Admr.  of 

8BWBLL  IUddot,  Deoeaaed. 

(See  S.  a  Reporter*!  ed.  18S-197J 

l^einmiTance^--appUeaUon^na(nnpteteanneer 
— waiter  of  o^feetion^-aeeeptanee  of  premium 
ae^^eneral  rulee  repreeentatione  ofaeeured, 
not  the  eontiderationfor  promise  of  insurer — » 
praetiee--biU  of  exceptions, 

L  Where,  upon  the  f aoe  of  an  applloatlon  for  m 
polioy  of  life  tnsuranoe,  a  question  appean  to  ba 
not  answered  at  all,  or  to  be  tanperf  ectly  answered, 
the  Issue  of  a  polioj  without  further  UiQulry  fa  a 
waiver  of  the  want  or  imperf eotlon,  whioh  reader^ 
immaterial  the  omiastoc  to  answer  more  fully. 

2,  The  issue  of  a  polloy  of  life  insuranoe,  with 
knowledge  of  a  brsaoh  of  a  oondttlon  of  the  policy. 
Is  a  waiver  of  the  xijrht  to  avoid  the  pcdioy  for  suoh 
breach. 

8b  The  expression  in  a  poUoy  of  InsoraDoe  th*tt  It 
la  made  **  in  oonslderatlon  of  the  repreeeotatiovie 
made  in  the  application,"  and  of  oertain  earns  paid 
and  to  be  paid,  does  not  make  sash  representatlona 
part  of  the  consideration,  in  the  technical  sense,  or 
render  it  neoosBary  or  proper  to  plead  them  as  suoh. 
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liifltniotkm  iriMra  thera  J0  nothUisIxi  £e  UU  of  ez- 
«epdoiifltoiliowwli«twa8pro?M,orwhfttaiiy  of 
the  ovidepoe  tended  to  prove. 

fiu  IMi  oomt  strongly  ooDdeoDiiu  tho  pnotloe  of 
waaklng  tbe  eotire  obanre  to  tbo^my  s  psrt  of  the 
tfllofexoeptions. 

[NalOll 
.^fyiMf  JD^  iO,  BlllSSe.  DeddidJan.  SI,  1887. 

Fr  BRBOB  to  the  Clicalt  Ooort  of  the  United 
States  for  the  District  of  MsflBBChusetta.  4/"- 

The  Ustofff  and  facts  of  the  case  appear  in 
the  opinloB  ci  the  oonxl 

Mr.  K.  F.  DteklnMMit  Jr.»  for  plaintifl  in 


There  was  a  fatal  variance  between  the  dec- 
laration of  the  defendant  in  error  and  his  proof. 
The  consideration  of  a  contract  must  be  proved 
as  alleged. 

WooOruffy.  Weniwrih,  188  Mass.  809;  Stone 
T.  WhiU.  8  Gray,  094. 

Qnestion  28  consists  of  four  interrogatories, 
.groaped  doeely  together  and  all  relating  to  one 
topic.  The  answer,  as  given,  purports  to  be  a 
reply  to  the  whole  inqiury,  and  occupies  sub- 
«tantia]]y  the  whole  space  opposite  said  ques- 
tion. FurlT  con^truea,  it  means  that  no  appli- 
oition  has  been  made  to  this  or  any  ower 
company,  except  to  the  Equitltble  Life  Asspr- 
ance  Society  for  $10,000,  which  has  been  ac- 
cepted. 

See  (kuenave  r.  BrUM  Aaur.  Cb.  6  O.B. K. 
8.487;  B.  €.  on  appeal,  89  L.  J.  0.  P.  160. 

Where  the  parties  have  stipulated  that  the 
contract  shall  be  void  if  the  statements  are  un- 
true, the  only  question  to  be  decided  is.  Are  the 
statements  true,  or  false? 

Tkomptan  v.  Wemu,  L.  R  9  App.  Gas.  671; 
r  V.  r<r«  Int.  Cb.  89  U.  ST  2a  Wan.47 
);  jSftna  Life  ln$.  Co.  v.  France,  91  U.  S. 
10  (28: 401);  Ine.  Oo,  v.  2V^,  104  U.  S.  197 
<26:70S). 

Statements  concerning  prior  insurance  and 
gvior  rejected  applications  are  material. 

See  varpenUr  v.  Providente,  ete.  In$.  Oo.  41 
U.  S.  16  i^  496  (10: 104«;  Limdan  Awuranee 
▼.  JUaneel,  L.  R  11  CSi.  D.  868;  MeB(m(ad  v. 
Isw  UnUmlne.  Oo.  L.  R.  9Q. B.  828; Bdington 
^.jmna  Life  Ins.  Oo.TJ  N.  Y.  664;  Bcme  v. 
iaMM,100N.T.686. 

The  willful  suppression  of  the  facts  touching 
the  prior  insurance  and  tbe  prior  rejected  applT 
cations  vitiated  the  poller^. 

f/mdon  Assurance  v.  Afaneei.  L,  R.  11  Ch.  D. 
9K;  BivoM  v.  Qeruesi,  L.  R.  6  6.  B.  D.  222;  if- 
Landhan  v.  Uniwreal  Tne.  Oo.  26  U.  S.  1  Pet. 
170  (7: 98). 

Question  28 Ib  prolonged  into  four  clauses,  for 
tbe  purpose  of  calliug  the  attention  of  the  ap- 
plicant to  the  fleveral  points  on  which  inf  orma- 
tion  is  desired.  As  grouped  together,  and 
«paoed,  and  ruled  with  lines,  it  does  not  call 
for  four  separate  answers,  but  rather  for  one 
answer  that  shall  cover  and  reply  to  all  the 


MotOor  V.  iM.  Oo.  101 U.  S.  708  (25: 1077). 

Meure.  Robert  M.  Morse*  Jr.,  and  Wm. 
M.  Biehardeon,  for  defendant  in  error: 

The  issue  of  a  policy  on  an  application  which 
contains  no  answer  to  certain  questions  is  a 
waiver  of  such  answer. 

OonneeUeut  M.  L.  Int.  Co,  v.  Luehe,  108  U.  S. 
468  (87:  800);  Liberty  EM  A»o.  v.  BffUMoiUin&o 
IM  U.  H. 


Jf.  F.  Jail  Co.  7  Gray,  261 ;  BasrdMM  v.  Omwm 
M.  F.  Ine.  Oo.  122  iHm.  90;  J5UI  v.  PMtmM. 
F.  In$.  Oo.  6  Gray,  186;  Lorittard  Fire  int.  Oo. 
V.  MeOuUoeh,  21  Ohio  St  176. 

A  case  identical  hi  its  facts  to  the  present  one 
has  been  decided  by  the  Supreme  Gourt  of  lOsa- 
issippL 

Amor.  Int.  Oo.  v.  Mahone,  66  Miss.  180. 

The  cases  Toume  v.  FiUlhburg  M.  F.  Int.  Oo. 
7  AUen,  61;  Bronnan  v.  Beeurity  Int.  Ch.  4 
Daly,  296;  FowJoet  v.  Manehetter,  eto.  Int.  Oo.  8 
Fost.  &  F.  440;  London  Amur.  Oo.y.  Mantel,  48 
L.  J.  Oh.  881;  Bennett  v.  Anderson,  1  Irish 
Jur.  246;  Be  Genorai  Pro9.  Co.  18  W.  R.  896: 
are  distinguished  from  the  Musistippi  Cote,  and 
the  case  4n  suit,  by  the  fact  that  althous^h  hi 
each  several  interrogatories  were  grouped  un- 
der one  head,  the  answer  made  was  not  a  true 
or  complete  answer  to  any  one  of  the  separate 
interrosatories. 

To  the  same  effect  as  the  Mistitsipgi  Cats 
see  also  Carton  v.  Jerteit  City  Int.  Oo.  A  K.  J. 
L.  800. 

Mr.  JutHce  Chwy  delivered  the  opinion  of 
the  court: 

This  was  an  action  brought  by  Sewell  Rad- 
din,  and  prosecuted  by  bis  administrator,  upon 
a  policy  of  life  insurance,  dated  April  26, 1872, 
the  material  parts  of  which  were  as  follows: 

"  TMt  pokey  cf  atturanee  witnetseth,  That 
tbe  Phoenix  Mutual  LKe  Insurance  Oompany 
of  Hartford,  Oonn.,  in  consideration  of  tbe  rep- 
resentations made  to  them  in  the  application  for 
this  policy,  and  of  the  sum  of  one  hundred  and 
flfty-two  doUan  and  ten  cents,  to  them  duly 
paid  bv  Sewell  Raddin,  father,  and  of  thesemi- 
annual  payment  of  a  like  amount  on  or  before 
the  twenly-flfth  day  of  April  and  October  in 
every  year  during  the  continuance  of  this  policy, 
do  assure  the  Bfe  of  Oharles  E.  Raddin,  of 
Lynn,  in  the  Oounty  of  Essex,  State  of  Massa- 
chusetts, in.  the  amount  of  ten  thousand  dollars, 
for  the  term  of  his  natural  life." 

"This  policy  is  issued  and  accepted  bv  the  as- 
sured,upon  the  following  express  provisions  and 
agreements;"  namely,  among  others,  that  "  if 
any  of  tbe  declarations  or  statements  made  in 
the  application  for  this  policy,  upon  the  faith 
of  which  this  policy  is  issuea,  shall  be  found 
in  any  reroect  untrue,  this  policy  shall  be  null 
and  void/ 

The  application  was  signed  by  Sewell  Rad- 
din, both  for  his  son  and  for  himself,  and  con- 
tained twenty-nine  printed  "questions  to  be 
answered  by  the  person  whose  life  is  proposed 
to  be  insured,  and  whicb  form  the  basis  of  the 
contract,"  three  of  which,  with  the  written 
answers  to  them,  and  the  concluding  paragraph 
of  the  application,  were  as  follows: 

••  10.  Is  the  party  addicted 
to  the  habitual  use  of  spirit- 
uous liquors  or  opium? 

"28.  Mas  any  application 
been  made  to  this  or  any 
other  company  for  assurance 
on  the  life  of  the  party?  If 
so,  with  what  result?  what 
amounts  are  now  assured  on 
the  life  of  the  par^,  and  in 
what  companies?  If  already 
assured  in  this  Oompany, 
state  the  No.  of  policy? 


[186] 


No 


|10,000,E«il- 
table  life  Aa- 
sunnceSodely. 
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*'a8.  iBtlieiMff^andthe 
applicant  awaxe  that  any  mi- 
tnie  or. fraudulent  answers 
to  the  above  qoeries,  or  any 
suppreasion  of  facts  in  regara 
to  tne  health,  habits,  or  Gh> 
cumstances  of  the  party  to  be 
«B8ured.  will  vitiate  the  pol« 
kj,  and  forfeit  all  payments 
thereon? 

''It  is  hereby  dedaied  that  the  above  are 
fair  and  tme  answers  to  the  foregoing  ques- 
tions, and  it  is  acknowledged  and  agreed  by  the 
undersigned  that  this  appfication  shall  form  the 
basis  01  the  contract  for  insunqoe,  which  con- 
tract shall  be  completed  only  by  delivery  of 
policy,  and  that  any  untrue  or  naudulent  an- 
swers, any  suppression  of  foots,  or  should  the 
applicant  become,  as  to  habits,  so  far  different 
[188]  ^^  condition  now  represented  to  be  in  as  to 
make  the  risk  more  than  ordinarily  hazardous, 
or  neglect  to  pay  the  premium  on  or  before  the 
dav  it  becomes  due,  snail  and  will  render  the 
policy  nuU  and  void,  and  forfeit  all  payments 
made  thereon." 

It  was  admitted  at  the  trial  that  allpremiums 
were  paid  as  they  fell  due;  that  Charles  E. 
Raddin  died  July  18, 1881;  and  that  at  the  date 
of  this  policv  he  had  an  endowment  policy  in 
the  Equitable  Life  Assurance  Socaety  for 
$10,00<),  which  was  afterwards  paid  to  him. 

One  of  the  defenses  relied  on  at  the  trial  was 
that  the  answer  to  question  28  in  the  application 
was  untrue,  and  that  there  was  a  naudulent 
suppression  of  facts  material  to  the  insurance, 
because  the  plaintiff,  bv  his  answer  to  that 
ouestion,  "  $10,000,  Eqmtable  Life  Assurance 
Society,"  intended  to  have  the  defendant  under- 
stand that  the  only  application  which  had  been 
made  to  anv  other  company  for  assurance  upon 
the  Uf  e  of  his  son  was  one  made  to  the  Equitable 
Life  Assurance  Society,  upon  which  that  so- 
ciety had  issued  a  policy  of  $10,000;  whereas,  in 
fact  the  plaintiff,  within  three  weeks  before  the 
application  for  the  policy  in  suit,  had  made  ap- 

flications  to  that  society  and  to  the  New  York 
iife  Insurance  Company  for  additional  insur- 
ance upon  the  son's  life,  each  of  which  had  been 
declined. 

The  defendant  offered  to  prove  that  the  two 
other  applications  were  made  and  declined  as 
alleged,  and  that  the  facts  as  to  ^he  malung  and 
the  rejection  of  both  those  applications  were 
known  to  the  plaintiff,  and  intentionally  con- 
cealed by  him,  at  the  time  of  his  application  to 
the  defendant;  and  upon  these  offers  of  proof 
asked  the  court  to  rule:  first,  that  the  answer  to 
question  28  was  untrue,  and  therefore  no  re- 
covery could  be  had  on  this  policy;  second,  that 
there  was  a  suppression  of  facts  by  the  plaintiff, 
and  therefore  he  could  not  recover;  and  third, 
"  that  the  answer  to  question  28  must  be  con- 
strued to  be  an  answer  to  all  the  clauses  of  that 
question,  and  as  such  was  misleading,  and 
amounted  to  a  concealment  of  facts  which  the 
defendant  was  entitied  to  know  and  the  plaintiff 

riAOi     ^^  bound  to  communicate." 

|aav|  jg^^  ^1^  coait  excluded  all  the  evidence  so 
offered,  declined  to  give  any  of  the  rulings 
asked  for,  and  ruled  "  that  if  the  answer  to  one 
of  the  interrogatories  of  question  28  was  true, 
there  would  be  no  breach  of  the  wananty ;  that 
the  failure  to  answer  the  other  interrogatories 


of  question  98  was  no  breach  of  tiie  eonfrmot; 

and  that  if  the  Company  took  the  defective  i^ 
plication,  it  would  be  a  waiver  on  their  part  of 
the  answers  to  the  other  interrogatories  of  that 
question." 
The  Jury  having  returned  a  verdict  for  the 

Slaintiif  in  the  fiul  amount  of  the  policy,  the 
efendant's  exceptions  to  the  refusal  to  rule  as 
requested  and  to  the  rulings  aforesaid  present 
theprindpal  question  in  the  case. 

The  rules  of  law  which  govern  the  decision 
of  this  question  are  well  si^ed,  and  the  only 
difSculty  is  in  applying  those  rules  to  the  facts 
before  us. 

Answers  to  questions  propounded  by  the  in^ 
surers  in  an  application  for  insurance,  unless 
th^  are  dearlv  shown  by  the  form  of  tiie  con- 
tract to  have  been  intended  by  both  parties  to 
be  warranties,  to  be  strictiy  and  literally  com- 
plied with,  are  to  be  ocmstrued  as  r»)resenta- 
tions,  as  to  which  substantial  troth  m  every- 
thing material  to  the  risk  is  all  that  is  required 
of  the  applicant.  Mouiarr.  Ameriean  In»,  Co. 
Ill  U.  8.  885  [28:4471;  Oamfbdl  v.  New  Bn. 
(Oand  M.  X.  In:  €h.  96  Mass.  881;  ThamBtm  v. 
Weemt,  9  App.  Cas.  671. 

The  misrepresentation  or  concealment  by  the 
assured  of  any  material  fact  entitles  the  insurera 
to  avoid  the  pcdicy.  But  the  parties  may  by 
their  contract  make  material  a  fact  that  woula 
otherwise  be  immaterial,  or  make  immaterial 
a  fact  that  would  otherwise  be  materiaL 
Whether  there  is  other  insurance  on  the  same 
sublcK^  and  whetb^  such  insurance  has  been 
applied  for  and  refused,  are  material  facts,  at 
least  when  statements  regarding  them  are  re> 
quired  by  the  insurers  as  part  of  the  basis  of 
ue  contract.  Carpenter  v.  Profridenoe  TTotA- 
ington  ln$.  Co.  41  U.  8.  16  Pet  495  [10:10441; 
JdfHee  V.  I4fe  Ine.  Co.  89  U.  S.  22  WalL  A 
[^:8881;  Andermm  v.  Fitzgerald,  4  H.  L.  Cas. 
A^iUaedoruM  v.  Law  Union  Ine,  6b.  L.  R  9 
B.  828;  Edingian  v.  JStna  Life  Ine,  Co.  77 

.  Y.  664;  and  100  N.  Y.  536. 

Where  an  answer  of  the  applicant  to  a  direct 
question  of  the  insurers  purports  to  be  a  com- 
plete answer  to  the  question,  any  substantial 
misstatement  or  omission  in  the  answer  avoids 
a  policy  issued  on  the  faith  of  the  application. 
Caeenove  v.  British  Equitable  Aamr.  Co.  29 
Law  Jour.  N.  S.  C.  P.  160,  affirming  8.  C.  6 
C.  B.  N.  8.  487.  But  where  upon  the  face  of 
the  application  a  question  appears  to  be  not 
answered  at  all,  or  to  be  imperf  ectiy  answered, 
and  the  insurers  issue  a  poli<7  without  further 
inquiry,  they  waive  the  want  or  imperfection 
in  the  answer,  and  render  the  omission  to 
answer  more  fully  immaterial.  Connecticut  M. 
L.  Ine.  Co,  v.  Luehs.  108  U.  S.  498  [27:8001; 
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EaU  V.  PeopU*e  M.  F,  Ine.  Co.  6  Gray.  18 
LoriUard  Ine.  Co.  v.  MeCuUoch,  21  Ohio  &i 
176;  Amerieanlne.  Co.  v.  Mahone,  56  SGas.  180; 
Careon  v.  Jersey  City  Ins.  Co.  14  Vroom,  800; 
15  Vroom,  310;  Lebanon  M.  Ine.  Co.  w.  JSCepler, 
106  Pa.  28. 

The  distinction  between  an  answer  appa- 
rently complete,  but  in  fact  incomplete  and 
therefore  untrue,  and  an  answer  mantfestiy  in- 
complete, and  as  such  accepted  by  the  insurer^ 
may  be  illustrated  by  two  cases  of  fire  insur- 
ance, which  are  governed  \jj  the  same  rules  in 
this  respect  as  cases  of  life  insurance.  If  one 
applying  for  insurance  upon  a  building  againal 
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fire  Is  Mked  whethflr  the  iNPopertj  _ 
iMNd,  and  for  what  amooiit,  andmlili 
^Htdofei  one  mortgage,  when  in  fact  fheie  are 
two,  the  policy  fasued  thereon  ia  avoided. 
TbiMW  V.  litMurg  In$.  Oo.  7  Allen,  61.  Bat 
if  to  the  same  question  he  merely  answen  that 
the  property  is  Incumhered.  without  stating  the 
amount  of  incumbrances,  the  issue  of  the  policy 
without  further  inquiry  is  a  waiver  of  the  omis- 
sion to  state  the  amount  NMioU  y.  FcaietU  M. 
F.  IJM.  Co,  1  Allen,  68. 

In  the  contract  before  us,  the  answers  in  the 
application  are  nowhere  called  warranties,  or 
made  part  of  the  contract.  In  the  policy  those 
answers  and  the  concluding  paragraph  of  the 
application  are  referred  to  only  as  "  the  deda- 
ranons  or  statements  upon  the  faith  of  which 
this  policy  is  isRued;"  and  in  the  concluding 
paragraph  of  the  application  the  answers  are 
declared  to  be  '*fair  and  true  answers  to  the 
foregoing  questions,"  and  to  "form  the  basis  of 
the  contract  for  insurance."  They  must  there- 
fore be  considered,  not  as  warranties  which  are 
part  of  the  contract,  but  as  representations  ool- 
lateral  to  the  contract,  and  on  which  it  is  based* 

The  28th  printed  question  in  the  application 
consists  of  four  successiye  interrogatories,  as 
follows:  "  Has  any  application  been  made  to 
this  or  any  other  company  for  assurance  on  the 
life  of  the  party?  li  so,  with  what  result? 
What  amounts  are  now  assured  on  ib»  life  of 
the  party,  and  in  what  oompanisB?  If  already 
assured  in  this  company,  state  the  No.  of 
policy."  The  only  answer  written  opposite 
this  question  is  "f  10,000,  Equitable  l£e  As- 
surance Society." 

The  question  beine  printed  in  yery  small 
fy pe,  the  answer  is  written  in  a  single  hne  mid- 
way of  the  opposite  space,  eyidently  in  order 
to  preyent  the  ends  of  the  lettera  from  extend- 
ing aboye  or  below  that  space;  and  its  position 
with  regard  to  that  space,  and  to  the  seyeralin* 
terrogatories  combined  m  the  question,  does 
not  appear  to  us  to  have  any  bearing  upon  the 
oonstrucUon  and  efTect  of  the  answer. 

But  the  four  interrogatories  grouped  together 
In  one  question,  and  aQ  relating  to  the  sublect 
of  other  insurance,  would  naturally  be  unaer- 
Btood  as  all  tending  to  one  object:  the  ascertain- 
ing of  the  amount  of  such  insurance.  The  an- 
swer in  its  form  is  responsiye,  not  to  the  first 
and  second  interrogatories,  but  to  the  third 
interrogatory  only,  and  fuUy  and  truly  an- 
swen that  interrogatory  by  stating  the  existing 
amount  of  prior  insurance  and  m  what  com- 
pany, and  thus  rendera  the  fourth  interrogatory 
Inreleyant.  If  the  Insurers,  after  being  thus 
truly  and  fully  informed  of  the  amount  and  the 
pisoe  of  prior  insurance,  considered  it  material 
to  know  whether  any  unsuccessful  applications 
had  been  made  for  additional  insurance,  they 
should  either  haye  repeated  the  first  two  inter- 
rogatories, or  haye  put  further  questions.  The 
legal  effect  of  issuing  a  policy  upon  the  answer 
•8  it  stood  was  to  waiye  their  light  of  requir- 
ing further  answen  as  to  the  particulan  men- 
tioned in  the  28th  question,  to  determine  that 
it  was  immaterial,  for  the  purposes  of  thefar  con- 
tract, wbether  any  unsuccessful  applications 
bad  been  nuule,  and  to  estop  them  to  set  up 
flsa  nmtwinn  to  diKlose  such  appUcatlona  as  a 
czomd  for  aToiding  the  policy.  Theinsnrere, 
Ssfi^ff  ttui  eonchiaiyely  elected  to  treat  that 
IMU.  & 
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aa  immatailal,  eooid  boI  atlii  wardS" 
make  it  material  by  preying  thai  ft  was  Inten- 
ti<maL 

The  case  of  Limdan  Amuranee  y.  Uanmi.  L. 
R  11  Oh.  D.  888,  on  which  the  insuren  reUed 
at  the  argument,  did  not  arise  oo  a  question 
induding  seyeral  interrosatorles  as  to  whether 
another  application  had  neen  made,  and  witb 
what  result,  and  the  amount  of  existing  insur- 
ance, and  in  what  company.  But  the  applica- 
cation  or  proposal  contained  two  separate  ques^ 
tions:  the  first,  whether  a  proposal  had  been 
made  at  any  other  office,  and.  if  so,  where;  the 
second,  whether  it  was  accepted  at  the  ordinary 
premium,  or  at  an  increased  premium,  or  de- 
cUned;  and  contained  no  third  question  or 
interrogatory  as  to  the  amount  of  existing  in- 
surance, and  in  what  company.  The  ugle 
answer  to  both  questions  was,  "  Insured  now 
hi  two  offices  for  £16,000  at  ordinary  ntea. 
PoHdea  effected  last  year."  There  being  no 
spedfie  interrogatory  as  to  the  amount  of  ex- 
isdng  insurance,  that  answer  oould  apply  only 
to  the  question  whether  a  prcpoaal  haa  been 
made,  or  to  the  question  wheuer  it  had  been 
accepted,  and  at  what  rates,  or  dedined;  and  aa 
applied  to  dther  of  those  questions  it  was  in 
fact,  but  not  upon  its  face,  incomplete  and 
therefore  untrue.  Aa  applied  to  tiie  first  ques- 
tion, it  disdosed  only  some  and  not  all  of  the 
proposals  whidi  had  in  fact  been  made;  and  aa 
applied  to  the  second  question,  it  disclosed 
only  the  proposals  which  had  been  accepted, 
ana  not  those  whidi  had  been  declined,  though 
the  question  distinctly  embraced  both.  That 
case  is  thus  dearly  di  Anguished  in  ita  ftMts 
from  the  case  at  bar.  So  mudi  of  the  remarks 
of  Sir  Gfeorge  Jessel, M.  R,  in  ddiyering  Judg- 
ment, as  implies  that  an  insurance  company  is 
not  bound  to  look  with  the  greatest  attenaon 
at  the  answen  of  an  appUooit  to  the  great 
number  of  questions  francMsd  by  the  company 
or  its  agents,  and  that  the  intentional  omteion 
of  the  insured  to  answer  a  question  put  to  him 
is  a  concealment  whidi  will  ayoia  a  policy 
issued  without  further  inquiry,  can  haroly  be 
recondled  with  the  uniform  current  of  Ameri- 
can dedsions. 

For  these  reasons,  our  condusion  upon  this 
branch  of  the  case  is  that  there  was  no  error,  of 
whidi  the  Ck>mpany  had  a  right  to  complain, 
dther  in  the  refusals  to  rule,  or  in  the  rulings 
made. 

Another  defense  relied  on  at  the  trial  was 
that  after  the  issue  of  the  policy  Charles  E. 
Raddin  became,  as  to  habits  of  using  spirituous 
liquon,  so  far  different  from  the  conoition  he 
was  represented  to  be  in  at  the  time  of  the  ap- 
plication, as  to  make  the  risk  more  than  ordi- 
narily hazardous,  and  thus  to  render  the  policy 
null  and  yoid. 

The  bill  of  exceptions,  after  showing  that  in 
support  of  this  defense  the  defendant  intro- 
duced eyidence  which  it  is  now  unnecessary  to 
state,  because  the  exception  to  its  admission 
was  abandoned  at  the  argument,  contains  this 
statement:  "In  rebuttal  of  the  foregoing  defense 
of  diange  of  habits  on  the  part  ox  the  assured 
after  the  issuing  of  the  pdi<7,  the  plaintiff  not 
only  denied  the  fact,  but  offered  eyidence  tend- 
ing to  show  that  the  defendant  was  informed 
of  such  diange  in  habits  prior  to  Ita  recdpt  of 
the  last  premium,  and  that  it  gaye  no  notice 
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to  Sewen  Raddin  of  its  iBtantioik  to  cancel  the 
poUflf .  Evldenoe  to  the  contraiy  wae  faitio- 
dnoea  by  the  defendant;  and  the  questiona  of 
change  of  hablta,  knowledge  iherioi  hr  the 
Company,  notice  to  Sewell  Kaddin,  receipt  of 
premium  after  knowledge,  and  waiver,  were 
all  submitted  to  the  jmyy 

The  whole  chait^e  to  the  Jury  la  made  part 
of  the  bill  of  exceptiona,  iu  accordance  with  a 
practloe  which  this  court  for  more  than  half  a 
century  liaa  emphatically  condemned,  and  baa 
by  repeated  dedaiona,  as  well  as  by  ezpreaa 
rule,  conatantiy  endeavored  to  auppreaa.  Ai 
longaflo  aa  1 882,  Mr.  Jti$tiiee  Stoir,  apeaking  for 
the  whole  court,  said:  "  The  charge  is  spread 
in  exienw  upon  the  record,  a  practice  which  is 
uDneceasary  and  inconvenient,  and  may  give 
riae  to  minute  criticisma  and  observations  upon 
points  incidentally  introduced,  for  purposes  of 
urgument  or  ilhiatration,  and  by  no  means  es- 
sential to  the  merita  of  the  case."  Boan$  v. 
KaUm,  20  U.  8.  7  Wheat.  806, 426, 427  [5:  472, 
489,  4901.  Opiniona  to  the  same  efTect  have 
been  delivered  in  many  later  cases.  Osrwr  v. 
Jackgan,  29  U.  8. 4  Pet.  1, 80, 81  [7:  761,  7891; 
Bxparts  Oram,  80  U.  8. 5  Pet.  190  [8: 921;  Ctm- 
ard V.  Pacif^Iiu,  Oo,  81  U.  8. 6Pet.  262,  280 [8: 
392, 898]:  Magmaey.  Thompton,  82  U.  8. 7 Pet. 
848, 890  [8: 709, 7281:  ChnftgY.  6ayr€,  88  U.  8. 8 
Pet  244,  261  [S:  982,  9861;  Stimpmm  v.  WeH^ 
ehetter  R.  R.  (k,  44  U.  8. 8  How.  668  [11 :  7221; 
Zaier  V.  Bckert,  46  U.  8. 4  How.  289,  297  [11: 
194]  979,982];  17.  A  v.  JZtfkWbcp/,  106U.  8.418  [26: 
11811.  And  in  1882  this  court  adopted  a  rule, 
whicn,  with  slight  verbal  changes,  has  ever 
since  remained  m  force,  by  which  it  was  or- 
dered, not  only  that  the  judt^i  of  the  circuit 
and  district  courts  should  not  allow  any  bill  of 
exceptions  containing  the  charge  of  the  court 
at  large  to  the  jury  m  trials  at  common  law, 
upon  any  ground  of  exception  to  the  whole  of 
such  charge;  but  also  "that  the  party  excepting 
be  required  to  state  distinctly  the  several  mat- 
ters of  law  in  such  charge  to  which  he  excepts; 
and  that  such  matters  of  law,  and  those  only 
be  inserted  in  the  bill  of  exceptions,  and  allowed 
by  the  court."  Rule  88  of  1882, 6  Pet  iv.  and 
«1  How.  xxxiv;  Rule  4  of  1868  and  1884.  21 
How.  vi,  and  108  U.  8.  674. 

The  disregard  of  this  rule  has  caused  the 
principal  embarrassment  in  dealing  with  the 
question  now  under  consideration. 

The  substance  of  the  instructions  to  the  Jury 
on  this  part  of  the  case  was  as  follows:  The 
judge  directed  the  jury  that  if  they  should  find 
that  the  assured  was  addicted  to  the  habitual 
use  of  spirituous  liquors  at  the  date  of  ^e  pol- 
icy, or  his  habits  afterwards  changed  in  this  re- 
spect 80  as  to  make  the  risk  more  than  ordina- 
rily hazardous,  they  would  consider  whether 
there  had  been  a  waiver  on  the  part  of  the  In- 
surance Company.  The  judge  then  told  the 
jury  that  the  plaintitf  not  only  claimed  that 
any  misrepresentation  as  to  the  habits  of  the 
assured,  or  failure  to  inform  the  Company 
of  a  change  in  those  habits,  had  been  waived 
by  the  Company  by  accepting  payment  of  a 
premium  on  or  about  April  ^6, 1^1,  after  it 
had  knowledge  of  the  habita  of  the  assured, 
or  of  the  change  in  those  habita;  but  further 


*For  rules  oomplete  to  January  7, 1884,  see  Book 
«.  this  edition,  page  90L  [Rd.] 
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daimed  that  mere  alienee  of  the  Oompan} , 
after  knowledge  of  audi  change  fai  baMla, 
was  a  waiver  or  the  violation  of  the  provlaioB 
of  the  policy.  And  the  judge  did  charge  the 
lury  upon  both  the  supposed  grounds  of  waiver, 
instructing  them  that  if  tbe  defendant  had 
knowledge  of  the  change  In  the  habita  of  the 
assured  tefore  receiving  the  premium  of  April 
26, 1881 ,  the  acceptance  of  that  premium  would 
be  a  waiver,  wfaidi  would  estop  the  Company 
to  set  up  that  the  policy  waa  forfeited  for  a 
breach  of  that  provision;  and  further  instruct- 
ing them  that  tf  the  Company,  having  knowl- 
edeeof  the  change  In  the  habits  of  the  aa^ured,  l  *••  J 
did  not  give  notice  to  the  plaintifT  of  that  change, 
and  he  was  prejudiced  in  any  way  by  the  fail- 
ure of  the  Company  to  give  such  a  notice,  and 
by  reaaon  of  this  nlonce  of  the  Company  did 
any  act,  or  omitted  to  do  any  act.  which  preju- 
diced him,  there  was  a  like  waiver  and  estop- 
pel on  the  part  of  the  Company. 

The  bill  of  exceptions,  after  setting  out  the 
charge  of  the  court,  proceeda  aa  follows:  "To 
so  much  of  the  foregoing  instructions  as  relat- 
ed to  notice  and  waiver  the  defendant  excepted, 
and  asked  the  court  to  instruct  the  jury:  1. 
That  no  notice  of  the  cancellation  of  the  policy 
or  termination  of  the  risk  waa  necessary,  if  the 
jury  find  the  fact  to  be  that  the  habits  of  the 
assured  had  ao  far  changed  from  the  condition 
repreaented  to  be  in  as  to  make  the  risk  more 
than  ordinarily  hazardous.  2.  That  even  if 
any  notice  were  necessary  at  all  under  any  dr- 
cuinstancea  until  the  Company  had  completed 
its  investigations,  if  the  Company  acted  in  good 
faith  and  with  reasonable  dispatch,  they  were 
not  bound  to  give  the  notice;  also  that  the  re- 
cdpt  of  the  last  premium,  April  26, 1881,  pend- 
ing such  investicrations,  would  not  amount  to  a 
waiver,  especially  if  a  much  larger  sum  waa 
tendered  back  when  full  knowledge  was  had 
by  the  Company.  The  court  refused  these  re- 
quests, and  the  defendant  excepted  thereto." 

But  the  bill  of  exceptions  does  not  state  what 
the  investigations  and  the  tender  were  which 
are  mentioned  in  the  second  request  for  instnio- 
tions,  or  at  what  time  or  for  what  purpose 
either  was  made;  nor  does  it  show  that  any  evi* 
dence  had  been  introduced  of  prejudice  to  the 

{>]aintiff  in  consequence  of  the  defendant's  si* 
ence,  or  any  other  evidence  upon  the  question 
of  waiver,  except  that  already  mentioned; 
namely,  that  "The  plaintiff  offered  evidence 
tending  to  show  that  the  defendant  was  in- 
formed of  such  diangein  habits  prior  to  its  re- 
ceipt of  the  last  premium,  and  that  it  gave  no 
notice  to  8ewe}l  Kaddin  of  its  intention  to  caned 
the  policy."  and  that  "evidence  to  the  contrary 
was  introduced  by  the  defendant." 

It  does  not  therefore  appear  that  the  instruc- 
tions requested,  or  the  instructions  given,  ex- 
cept so  far  aa  they  related  to  the  effect  of  ac- 
cepting payment  of  the  last  premium  with  pre- 
vious knowledge  of  the  habito  of  the  assured,  [lOe 
had  any  application  to  the  case  on  trial.  Ex- 
cept as  just  mentioned,  the  bill  of  exceptions  is 
In  the  same  condition  as  that  of  which  Mr, 
Justice  Miller,  delivering  a  former  judgment 
of  this  court,  said:  "There  la  In  no  part  of  this 
bill  of  exceptions  any  statement  of  the  evidence. 
There  is  no  statement  that  any  evidenoe  waa 
offered,  or  that  any  waa  objeded  to.  With 
the  exception  of  the  reference  to  H  In  the  diarga 
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of  the  oonrt,  there  Is  nothing  to  show  what  was 
IwoTed,  or  what  any  of  the  evidence  tended  to 
proTe.  The  prayers  for  instruction,  therefore, 
may  ha^e  been  hypothetical  and  wholly.unwar- 
ranted  by  any  testimony  before  the  Jury." 

Wi^rOdiJpm,  t.  Mm^m,  101  U.  8. 148, 161  pS: 
W,848]l 

It  follows  thai  the  only  question  upon  the  In- 
stnictions  of  the  coart  to  the  iurr,  which  is 
open  to  the  defendant  on  this  bifl  of  exceptions 
is  whether,  if  insurers  accept  payment  of  a 
prendom  alter  they  know  that  uiere  has  been 
a  breach  of  a  conmtion  of  the  policy,  their  ac- 
eeptance  of  the  premium  is  a  waiver  of  the  right 
to  avoid  the  policy  for  that  breach.  Upon 
principle  and  authority*  there  can  be  no  doubt 
that  it  is.  To  hold  otherwise  would  be  to  main- 
tain that  the  contract  of  insurance  requires 
good  faith  of  the  assured  only,  and  not  of  the 
msuieiB,  and  to  permit  insurers,  knowing  all 
the  facts,  to  continue  to  receive  new  benefits 
from  the  contract  while  they  decline  to  bear  its 
burdens  IntmwMe  Ch.  v.  Wolff,  85  U.  S.828 
»4:887];  Wing  w.  Ea^.  6  D.  M.  &  G.  265; 
Frost  T.  Boftataga  Mut.  Su.  Oo.  5  Denio,  164; 
Bevin  v.  (kniMcHeui  M.  L.  In$,  Oo.  88  Conn. 
844;  Imwranee  Oo,  v.  SioMower,  86  Pa.  189; 

Viele  V.  Oormania  Jnt.  Oo.  86  Iowa,  8;  Eotb- 
dimy.  Quardian  L.  liu.  Co.  87  Mass.  144. 

The  only  objection  remaining  to  be  oonsid- 
ered  is  that  of  variance  between  the  declaration 
and  the  evidence,  which  is  thus  stated  in  the 
bill  of  exceptions:  "After  the  plaintiff  had 
rested,  the  defendant  asked  the  court  to  rule 
that  there  was  a  variance  between  the  declara- 
tion and  the  proof,  inasmuch  as  the  declaration 
stated  the  consideration  of  the  contract  to  be 
the  pavment  of  the  sum  of  $158.10  and  of  an 
annual  premium  of  $804.80,  while  the  policy 
showed  the  consideration  to  be  the  representa- 
tions made  in  the  application  as  well  as  pay- 
ment of  the  aforesaid  sums  of  money,  and  that 
an  amendment  to  the  declaration  was  necessa- 

2;  but  this  the  court  declined  to  rule,  to  which 
e  defendant  excepted." 
But  the  ''consideration,"  in  the  legal  sense  of 
the  word,  of  a  contmct  is  the  qvid  pro  quo,  that 
which  the  partv  to  whom  a  promise  is  made  does 
or  agrees  to  oo  in  exchange  for  the  promise. 
In  a  contract  of  insurance,  the  promise  of  the 
insurer  is  to  pay  a  certain  amount  of  money 
upon  certain  conditions;  and  the  consideration 
on  the  part  of  the  assured  is  his  payment  of 
the  whole  premium  at  the  inception  of  the  con- 
tract, or  his  payment  of  part  then  and  his 
agreement  to  pay  the  rest  at  certain  periods 
while  it  continues  in  force.  In  the  present 
case,  at  least,  the  application  is  ooJlateral  to  the 
contract,  and  contains  no  promise  or  agree- 
ment of  the  assured.  The  statements  in  the 
application  are  only  representations  upon  which 
the  promise  of  the  insurer  is  based,  and  condi- 
tionH  limiting  the  obligation  which  he  assumes. 
If  they  are  false,  there  is  a  misrepresentation, 
or  a  breach  of  condition,  which  prevents  the 
obligation  of  the  insurer  from  ever  attaching, 
or  brings  it  to  an  end;  but  there  is  no  breach  of 
any  contract  or  promise  on  the  part  of  the  as- 
sured, for  he  haiB  made  none.  In  short,  the 
statements  in  this  application  limit  the  Imbility 
of  the  insurer,  but  they  create  no  liability  on 
tlie  part  of  the  aasuied.  The  expression  at  the 
b^fiuihig  of  the  policy,  that  the  insurance  is 
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nuide  *in  consideration  of  the  representationa 
made  in  the  application  for  this  volUsj^^  and 
of  certahi  sums  paid  and  to  be  paid  for  premi- 
ums, does  not  make  thoee  representations  part 
of  the  consideration,  in  the  technical  sense,  or 
render  it  necessary  or  proper  to  plead  them  at 
such. 

Judgment  aMmed. 

True  oopy.   Test: 

James  H.  HoKennoft  Olerlc,  Sup.  Oouxt^  U.  8L 


JOHN  N.  BOFINGER  bt  al.,  Oomposhig the    [198] 
Late  Firm  of  Stillwxll,  Powbll  Sd  Cok- 
PAMT,  AND  WALKER  R.  CARTER,  Sur- 
viving Copartner  of  the  Late  Firm  of  Cabteb 
&  CoKN,  Plff:  in  Err., 

V. 

JULES  TUYE8  et  al. 

(See  8.  C  Beporter*B  ed.  19S-an.) 

Action  on  appeal  bond—<ompromiM  and  pay^ 
meni  amounting  to  accord  and  Mtitfactionr^ 
parol  evidence,  inadmimble  to  vary  written 
inetrumentS'^leading— motion  to  quaelie> 
eeutum^—xes  Judicata. 

In  an  action  on  an  appeal  hond  tt  is  held :  that  the 
right  of  the  defendants  to  appeal  from  a  decree 
against  them,  and  their  declaraiUon  of  intention  to 
do  80,  created  such  a  dispute  in  respect  to  their  lla^ 
billty  as  made  tt  a  proper  subject  of  compromise: 
that  the  payment  by  them  of  certain  sums  agreed 
upon  as  a  compromise  of  their  liability  amounted 
to  on  accord  and  satisfaction,  and  discharged  tbeii 
liability  on  the  bond j  that  parol  evidence  to  prove 
another  condition  of  the  oontraot  is  Inadmissible : 
and  that  an  accord  and  satisfaction  may  be  pleaded 
in  bar  of  such  an  action. 

[No.  185.] 

Argued  Jan.  14,  17,  1887.    Decided  Jan.  SI, 

1887. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana. 
Affirmed, 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 
Mr.  O.  B.  Sane  am,  for  plaintiffs  in  error. 
Mevtre.  Richard  H.  Browne,  Oharlee  E. 
SeJimidt  and  Ckarlee  B.  Singleton,  for  defend- 
ants in  error. 

Mr.  Justice  Matthewa  delivered  the  opin-     ri99l 
ion  of  the  court:  *■ 

In  a  maritime  cause  of  collision  arising  on 
the  waters  of  the  Mississippi  River,  the  owners 
of  the  steamboat  Sabine  filed  their  libel  in  the 
District  Court  of  the  United  States  for  the 
Eastern  District  of  Louisiana,  against  the  steam- 
boat Richmond,  to  recover  damages  for  the  loss 
alleged  to  have  been  occasioned  by  the  fault  of 
the  latter.  The  owners  and  claimants  of  The 
Richmond,  being  the  plaintiffs  in  error  in  this 
cause,  defended  against  the  libel  tiled  by  the 
owners  of  The  Saoine,  and  also  filed  a  cross 
libel,  alleging  damage  to  The  Richmond  in  the 
collision  caused  by  the  fault  of  The  Sabine, 
and  claiming  damages  therefor.  A  decree  was 
rendered  in  this  cause  June  5, 1878,  against  the 
steamboat  Sabine  and  her  owners,  Sarah  C. 
Shirley,  R.  F.  Fuller,  and  America  B.  Selby, 
and  Nathaniel  0.  Selby,  her  husband,  together 
with  Alfred  Moulton,  Charles  Cavaroc,  Jules 
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Tuyes,  and  AchlUe  Chiapdla,  the  four  last 
namea  bdng  sureties  for  the  owners  of  The 
Babine  in  a  bond  for  the  som  of  i8,000,  condi- 
tioned to  pay  any  damages  adjuaged  in  favor 
of  the  owners  of  The  Richmond  as  cross  libel- 
ants in  the  suit,  which  the  libelants  had  been 
required  by  the  court  to  give.  The  amount  of 
the  decree  against  the  owners  of  The  Sabine,  as 
principals  was  $9,760  damages,  besides  costs, 
and  a^nst  each  of  the  four  named  sureties  the 
sum  of  $2,000;  that  being  the  amount  limited 
in  the  obligation  as  the  several  liability  of  each. 
From  this  decree  all  the  parties  appealed  to 
the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Louisiana.  For  the  purpose 
of  perfecting  the  am)eal.  Fuller,  Moulton,  Ca- 
varoc,  Tuyes,  and  Chiapella  executed  and  filed 
an  appeal  bond  in  the  sum  of  $20,000,  the  con- 
dition of  which  was  that  if  they  should  pros- 
ecute their  appeal  to  effect,  and  answer  all 
damages  and  costs,  and  satisfy  whatever  Judg- 
ment might  be  rendered  against  them  if  they 
failed  to  make  thdr  aiypeal  good,  the  obligation 
should  be  void;  and  on  this  bond  J.  W.  Minks 
and  Pierre  S.  Wiltz,  two  of  the  defendants  in 
error,  were  sureties  each  in  the  sum  of  $5,000. 
The  cause  was  heard  on  this  appeal  in  the  cir- 
cuit court  on  the  11th  of  March,  1876,  when  a 
decree  was  rendered  in  the  cause,  dismissinff 
the  original  libel,  maintaining  the  cross  libel, 
and  condemning  tiie  original  libelants,  the 
owners  of  the  steamboat  Sabine,  together  with 
their  sureties  in  the  oiijrinal  bond  of  $8,000, 
viz.,  Moulton,  Cavaroc,  Tuyes,  and  Chiapella» 
to  pav  to  the  owners  of  the  steamboat  Rich- 
mond as  damages  the  sum  $7,892. 60,  with  costs. 
The  decree  of  the  circuit  court  as  against  Moul- 
ton, Cavaroc,  Tuyes,  and  Chiapella,  sureties 
as  aforesaid,  was  several  as  against  each  in  the 
sum  of  $2,000,  that  being  the  amount  for  which 
r  200]  they  respectively  bound  themselves.  I^m  this 
decree  of  the  drcuit  court  the  owners  of  the 
steamboat  Sabine,  the  original  libelants,  together 
with  the  Merchants'  Mutual  Insurance  Com- 
pany, the  Mechanics  and  Traders  Insurance 
Company,  the  Factors  and  Traders  Insurance 
Company,  the  New  Orleans  Mutual  Insurance 
Company,  the  Sun  Mutual  Insoranoe  Com- 
pany, the  New  Orleans  Insurance  Association, 
the  descent  Mutual  Insurance  Company,  and 
the  Commercial  Insurance  Company,  all  which 
insurance  companies  were  libelants  and  in- 
tervenon  in  certain  other  similar  causes  con- 
solidated with  that  of  the  original  libel  of  the 
owners  of  The  Sabine  against  The  Rich- 
mond, joined  in  an  appeal  to  the  Supreme 
Court  of  the  United  States  from  the  several 
decrees  rendered  in  the  consolidated  causes,  in- 
eluding  that  in  which  the  present  defendants 
in  error  were  parties.  The  bond  given  for  the 
prosecution  oi  that  appeal  to  tiie  supreme  court 
was  in  the  sum  of  $500,  and  did  not  operate  as 
a  super§edMs,  The  defendants  in  error  in  this 
cause  were  not  parties  to  this  appeal.  The  ap- 
peal from  the  decree  of  the  circuit  court  was 
heard  at  the  October  Term,  1880,  of  the  supreme 
court,  when  it  was  ordered  and  decreed  that 
the  decree  of  the  drcuit  court  appealed  from 
should  be  and  the  same  was  affirmed.  Subse- 
quentiy  an  execution  was  issued  on  the  decree 
of  the  circuit  court,  running  against  Moulton, 
Cavaroc,  Tuyes,  and  Chiai^a,  for  the  sum  of 
$7,899.60  with  interest  at  0  percent  perannuir 
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from  March  11, 1876,  and  costs.  Motbos  wen 
made  on  May  8, 1881,  on  behalf  of  Moolton  and 
Tuyes,  defendants  in  that  execution,  to  quash 
the  same  on  the  ground  that  the  said  decree, 
as  against  each  of  the  said  sureties,  had  been 
satisfied  and  discharged.  These  motions  came 
on  to  be  heard  June  16, 1881,  on  consideration 
whereof  they  were  allowed,  and  the  writ  of 
fieri  fadas  quashed,  and  the  marshal  ordered 
to  d^t  from  any  further  proceedings  there- 
under. 

The  plaintiffs  in.  error  thereafter,  on  the  7th 
of  March,  18^,  beinf  the  owners  of  the  steam- 
boat Richmond,  or  their  representatives,  com- 
menced this  action  against  the  defendants  in 
error  as  parties  to  the  appeal  bond  given  for 
the  prosecution  of  the  appeal  from  the  original  E^Ol  ] 
decree  of  the  district  court  to  the  circuit  courts 
The  defendants  rely  upon  two  defenses:  1,  that 
the  matters  in  controversy  were  finally  adjudged 
in  their  favor  by  the  circuit  court  on  the  motion 
to  quash  the  execution  issued  against  them  on 
its  aecree,  so  as  to  constitute  an  estoppel  upon 
the  principle  of  ret  judicata;  2,  that  the  decrees 
of  tne  circuit  court  against  them  respectively 
were  discharged  by  payments  made  and  ac- 
cepted in  full  satisfaction  thereof,  by  way  of 
compromise,  prior  to  the  appeal  taken  hv  the 
other  parties  to  the  Supreme  Court  of  the 
United  States.  The  cause  came  on  to  be  heard 
before  the  circuit  court  on  May  29, 1888,  when 
the  parties,  having  duly  waived  the  interven- 
tion of  a  jury,  submitted  the  cause  to  the  court; 
on  consioeration  whereof  the  court  rendered 
judgment  in  favor  of  the  defendants.  The  ob- 
ject of  the  present  writ  of  error  Is  to  reverse 
that  judgment 

It  appears  from  the  bill  of  exceptions  taken 
on  the  trial  that  the  plaintiffs  below,  to  main- 
tain the  issues  on  their  part»  put  in  as  evidence 
in  said  cause  the  appeal  bond,  decree  and  final 
judgment,  and  the  mandate  of  the  Supreme 
Court  of  the  United  States,  as  the  same  are  de- 
scribed and  referred  to  intheplaintifib'petition^ 
and  also  the  amount  of  costs  taxed  in  the  causeu 
amounting  to  the  sum  of  $1,698.46,  and  lestea 
their  case.  Thereupon  the  defendants,  to  maiA- 
tain  the  issues  on  thebr  part,  put  in  eddence^ 
among  other  matters,  the  following: 

1.  The  decree  rendered  by  the  district  coort 
against  the  owners  of  The  Sabine  In  favor  of 
the  cross  libelants,  the  ownen  of  The  Ridi- 
mond,  showing  the  amount  decreed  against  the 
sureties  on  the  bond  of  $8,000  to  be  the  sum  of 
$2,000  each. 

2.  The  decree  of  the  circuit  court  in  the  same 
cause  in  the  amount  of  $7,892.60  in  9MdQ 
against  the  owners  of  the  steamer  SaUna,  and 
ifainst  the  sureties  on  the  original  bond  for 
^,000  in  the  sum  of  $2,000  ea(£. 

8.  The  petition  and  allowance  of  the  appeal 
from  that  decree  to  the  Snpreme  Court  A  the 
United  States,  together  with  the  appeal  bond 
for  the  prosecution  thereof. 

4.  The  record  of  the  proceedings  in  the  dr 
cuit  court  on  the  motion  to  quau  the  oxaco- 
tion,  together  with  the  judgment  of  tlie  oomt 
allowing  said  motion*  and  quashing  tfaa  odd 
execution.  \^  2SO 

6.  Four  written  papers  signed  hj  Kemiaid, 
Howe  &  Prentiss,  attomep  of  record  for  the 
owners  of  tiie  steamer  Richmond  In  the  pro- 
ceedings in  adndralty,  showing  payments  made 
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by  the  partSes  rapectively  inaatisfactioiiof  the 
decree  of  thQ  dmiit  court  against  them,  which 
papers  are  as  follows: 

••U.S.  Circuit  Court. 
"Sarah  C.  Shirley  et  aL  w.  Bf  r  Richmond. 
"Bec'd,  New  Orleans,  July  3,  1876.  from 
Jules  Tuyes,  Esq.,  security  on  the  bond  given 
by  libelants  in  the  above  cause  to  respond  to 
the  cross  libel  filed  by  N.  S.  GieGn  et  at, ,  claim- 
ants of  the  steamer  Richmond,  the  sum  of 
eleven  hundred  and  sixty-six  Mg  dollars  in  full 
satisfaction  of  decree  rendered  aeainst  him  in 
above  entitled  cause,  and  I  hereby  subrogate 
him  to  the  rights  of  N.  S.  Qreen  and  owners  of 
the  Bt'r  Richmond. 
(Signed) 

"  Kbnnabd,  Hows  A  Pbbntisb, 
^'Atfj/sfor  Owners  <jf  BiehmancL" 

"Received,  New  Orleans,  Srat.  28,  1876, 
from  Home  Ins.  Co.,  fifteen  hun(ured dollars  in 
full  of  aU  claims  against  said  company  arising 
out  of  a  certain  bond  given  in  case  No.  7057, 
U.  S.  Circuit  Court  (admiraL  appeal),  entitled 
Sarah  C.  Shirley  Ss  others  w.  df  r  Richmond 
A  others,  and  Merchants'  Mutual  Ins.  Co.  ft. 
Sf  r  Sabine  &  others  (consolidated);  said  bond, 
signed  for  $2,000  by  Alf.  Moulton  for  the  Home 
Co.,  bemg  eivcn  to  secure  the  payment  of 
whatever  iudgment  The  Richmond 'and  own- 
ers, cross  libelants,  should  obtain  against  The 
Sabine  owners.  The  above  sum  is  m  full  set- 
tlement as  a  compromise  of  the  Home  Ins.  Ck>.'s 
HabUity. 
(Signed) 

**KxmxABD,  HOWB  &  Pbbntibs, 
"Atfu9f9r  Biehmond  A  Ovmen," 

"U.  S.  Circuit  Court 
*'Sarah  C.  Shirley  et  al.  tM.  Sf  r  Richmond. 
*'  Received.  New  Orleans,  July  8, 1876,  from 
the  New  Orleans  Insurance  Association,  for 
account  of  Mr.  C.  Cavaroc,  security  on  the 
f  SOSI  ^D<^  given  by  libelants  in  the  above  cause  to 
respond  to  the  cross  libel  filed  by  N.  S.  Qieen 
ft  aL,  claimants  of  the  sf  r  Richmond,  the  sum 
of  $1,166.66  dollars,  in  full  satisfaction  of  de- 
cree rendered  against  said  C.  Cavaroc  in  above 
sntitled  cause,  and  I  hereby  subrogate  the  said 
New  Orleans  Insurance  Association  to  the 
Its  of  N.  S.  Green  and  owners  of  the  st'r 
shmond. 
"$1,166.66.       (Stoed)  

KjENHABD,  HoWB  &  PRUMTISB, 

**AtCy9fcT  Oumen  qfBiehmcnd/' 

"U.  a  Circuit  Court. 
"Sanh  0.  Shirl^  &  aL  w.  Sf  r  Richmond. 
"  Received,  New  Orleans,  July  8, 1876,  from 
Mr.  A.  CSiiapella,  security  on  the  bond  given 
bj  libeknti  in  the  above  cause  to  respond  to 
die  cross  libel  filed  bvN.  S.  Qreen  ft  aL,  claim- 
anta  of  the  sfr  Ricnmond.  the  sum  of  eleven 
hundred  and  sixty-six  ^  dollars,  hi  full  satis- 
fMstion  of  decree  renderea  against  him  in  above 
entitled  cause,  and  I  hereby  subrogate  him  to 
the  liffhts  of  N.  8.  Green  and  owners  of  the 
ift  Biehmond. 
(Signed) 

'^Ejnnraxp,  Howb  ft  PmnrnBe^ 
**Atey9f0T  Ownen  qf  Bichmand." 

It  was  then  proved  by  John  Kennard,  a 

naberof  the  mm  of  Eennard,  Howe  ft  Pren- 

that  he  dgned  the  papers  by  the  firm 
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name  of  Kennard,  Howe  ft  Prentiss,  who 
were  the  attomejrB  for  the  steamer  Rich- 
mond; that  he  received  the  sums  of  money 
in  the  said  papers  severally  mentioned,  and 
that  he  executed  the  said  papers  under  plenary 
authority  from  the  plaintifTs  to  make  the  com- 

gromise.  The  plaintifCs  then  offered  to  prove 
y  the  same  witness  that  the  proctors  for  the 
owners  of  the  steamer  Sabine  opened  a  negotia- 
tion with  him  to  compromise  said  case,  and 
offered  to  pay  the  sum  of  $5,000  for  a  com- 
promise of  the  litigation  then  pending  between 
the  parties,  and  threatened  an  appeal  from  the 
decree  and  Judgment  of  the  circuit  court,  which 
had  been  rendered  in  favor  of  the  owners  of 
the  steamer  Richmond,  imless  said  monev 
should  be  accepted  and  said  compromise  ef- 
lected;  and  that  for  the  purpose  of  ending  said 
litigation  he  accepted  said  money  and  com- 
promised said  case;  that  it  was  ezpresslv  agreed 
by  the  parties  to  that  cause  that  said  htigatiou 
was  then  ended,  and  that  no  appeal  should  be 
taken  from  the  said  decree  and  judgment  of 
the  circuit  court.  To  this  offer  and  evidence 
the  defendants  objected,  on  the  jground  that  the 
papers  in  evidence  constitutea  a  contract  in 
writing  between  the  parties,  and  that  no  parol 
evidence  imi)eaching  them  coUld  be  received. 
The  court  sustained  the  objection,  and  recused 
to  hear  the  evidence;  to  which  ruling  the  plaint- 
iffs excepted. 

It  is  not  important  to  determine  what  effect, 
if  any,  should  be  ^ven  to  the  proceedings  and 
order  of  the  circuit  court  on  the  motion  of  the 
defendants  Tuyes  and  Moulton  to  quash  the 
execution  issued  on  the  decree  against  them. 
It  does  not  appear  from  the  record  of  these 
proceedings  on  what  ground  the  judgment  of 
the  court  was  placed;  and  in  its  terms  it  is  not 
final,  as  it  merely  quashes  the  particular  writ 
of  execution  then  m  the  marshal's  hands,  and 
directs  him  to  take  no  further  proceedings 
thereunder.  K  it  had  been  based  upon  a  find- 
ing of  a  payment  of  the  decree,  or  of  an 
accord  and  satisfaction  equivalent  to  pay- 
ment, and  had  directed  satisfaction  of  the 
decree  to  be  entered  of  record,  as  it  clearly 
had  power  to  do  in  such  a  proceeding,  the 
judgment  would  have  been  conclusive  as  a 
defense  to  the  bond  in  suit,  notwithstanding 
the  summary  character  of  the  proceeding.  u[ 
&  V.  McLmare,  45  U.  S.  4  How.  266111:977]; 
Perkim  v.  JPbumiquet,  55  U.  8.  14  How.  afe 
[14:441].  But  the  introduction  of  the  record 
of  these  proceedings  as  evidence  did  not 
prejudice  the  plaintiffs  in  error;  for  the 
other  evidence  in  the  cause,  and  which  no 
doubt  ia  the  same  on  which  the  circuit  court 
acted  in  that  proceeding,  shows  an  accord 
and  satisfaction  equivalent  to  a  payment 
of  the  decree,  and,  in  equity,  to  a  satis- 
faction and  discharge.  It  is  so  expressed  in 
each  of  the  papers  executed  at  the  time,  which,, 
although  they  are  in  one  sense  receipts  acknowl- 
edging the  payment  of  money,  are  also  written 
mence  of  an  executed  agreement  by  which 
the  money  was  received  in  full  pavment  and 
settlement  of  the  decree  and  of  the  oond  given 
for  its  payment  now  sued  on.  It  is  shown  that 
the  attomevs  for  the  owners  of  The  Richmond, 
who  signedf  those  receipts,  were  f ullv  author- 
ized to  do  so.  The  contract  in  each  case  is 
with  the  individual  defendant  for  a  satisfaction 
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of  the  decree  rendered  against  him  seTerally. 
The  payment  and  receipt  of  the  money  in  pur- 
■oanoe  of  the  agreement  amounted  to  a  release 
of  errors,  so  that  there  was  a  valoable  consid- 
eration to  sustain  the  contract  whereby  a  less 
sum  than  the  amount  due  by  the  decree  was 
received  in  full  payment 

The  offer  on  the  part  of  the  plaintifls  in  error 
to  prove  by  parol  another  condition  of  the  con- 
tract; viz.,  that  the  other  defendants,  the  own- 
ers of  the  steamboat  Sabine,  and  the  interven- 
ors  and  other  parties^  the  several  insurance 
companies  who  had  become  parties  to  the  ap- 
peal, should  not  take  and  pmect  an  appeal  to 
the  Supreme  Court  of  the  United  States,  was 
rightly  rejected,  because  such  parol  evidence 
necessarily  varied  and  contradicted  the  written 
agreement  of  the  parties.  The  papers  in  evi- 
dence established  a  complete  accord  and  satis- 
faction fully  performed,  in  pursuance  of  an 
agreement  to  extinguish  the  liability  of  the  de- 
fendants by  reason  of  the  original  decree,  and 
so  to  satisfy  the  oblij^tiou  of  the  bond  on 
which  they  are  sued.  The  right  of  the  defend- 
ants to  appeal  from  the  decree,  and  the  fact 
that  they  had  declared  their  intention  to  do  so, 
created  such  a  dispute  in  respect  to  their  lia- 
bility as  made  it  a  proper  subject  of  compro- 
mise. A  compromise  was  made  and  fully  per- 
formed on  their  part;  they  paid  the  mon^, 
which  was  received  in  payment  of  the  decree, 
and  took  no  appeal.  It  is  not  now  open  to  the 
plaintiffs  in  error  to  treat  this  payment  merely 
as  a  credit  on  account  and  hold  the  defendants 
to  their  original  liability.  U.  8.  v.  Child,  79 
U.  8.  12  Wi3l.  283  [20:  860];  Oglesby  v.  AUriU, 
105  U.  S.  606  [26: 11861. 

The  technical  difficulty,  that  there  can  be  no 
satisfaction  and  discharge  of  a  judgment  or  de- 
cree, except  by  matter  of  record  {MiteheU  v. 
Hawley,  4  Denio,  414,  47  Am.  Dec.  260).  can- 
not be  interposed.  At  common  law  actual 
pavment  of  a  debt  of  record  could  not  be  pleaded 
m  oar  of  an  action  for  the  recovery  of  the  debt 
This  has  been  changed  by  statute  both  in  En- 

fland  and  in  this  country,  and  no  reason  can 
e  assigned  why  an  accoid  and  satisfaction 
should  not  have  the  same  effect    In  the  pres- 
[206]      ent  case  the  action  is  not  on  the  decree,  but  on 
the  appeal  bond,  and  for  the  recoverv  of  dam- 
ages arising  from  the  breach,  as  to  which  mat- 
ters in  pan,  such  as  payment  or  accord  and 
satisfaction,  were  always  a  good  plea. 
Judgment  affirmed. 
True  copy.  Test: 

James  H.  MoKennej,  Clerk  Sap.  Oourt,  U.  8. 

[260]  ALAN80N  W.  BEARD,  Collector  of  Cos- 
toms  for  the  Rbvbnttb  District  of  Bob- 
ton  ASB  Chablbstowh,  Flff,  in  Brr., 
«. 
KATHAK  NICHOLS  bt  al..  Copartners,  un- 
der the  Firm  Name  of  NiCHoiii  &  Vajblsb- 
wobth. 

(See  S.  0.  Reporter's  ed.  SOO-MBw) 

JhiHei  on  wMing  made  af  India  rvbbtr,  idooI 
andeattan. 
In  the  latter  part  of  187S  and  early  part  of  ISTS 
•^ebblnir  made  of  India  rubber:  wool  aiMl  oofeton,'' 
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need  for  gores  and 
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[No.  113.] 
Argued  Dee.  tB,  1886.    Deeidad  Jan.  81, 1887. 

rr  ERROR  to  the  Clrcnit  Court  of  the  United 
States  for  the  District  of  MasBachuaetta. 
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^  _ie  case  appears  in  the  opinion. 

Mr.  O,  A.  Jenks,  Sotiatar-Oen.,  for  plaint- 
iff in  error. 

Mr.  Charles  I^ri  Woedlmry.  for  de- 
fendants in  error. 

Mr.  OA<^/tM«k»  Watte  delivered  the  apiii- 
ion  of  the  court:  (2ei] 

The  single  question  in  this  case  is  as  to  the 
duty  payable  m  the  latter  part  of  1878  and  tlie 
eailY  part  of  1879  on  "  webbing  made  of  India 
rubber,  wool  and  cotton,"  and  known  as 
"  wool  dastic  webbing,"  as  distinffuished  fron& 
*' union  elastic  webbing,"  made  of  rubber,  silk 
and  cotton,  and  '*  cotton  ekstic  webbing,'* 
made  of  rubber  and  cotton.  It  is  used  for  gores 
and  gussets  in  the  manu&ctnre  of  Congreas 
boots,  and  without  the  rubber  would  not  be 
adapted  to  that  use.  In  its  numuf  actuie  it  is 
not  wrought  by  hand  or  braided  by  machinery; 
but  is  woven  in  a  loom. 

In  the  court  below,  three  clauses  of  section 
2604  of  the  Revised  Statutes  were  brought  un- 
der consideration,  to  wit: 

Ftret.  Schedule  L,  *'Wool  and  woolen 
ffoods"  (Revised  Statutes,  page  475):  "Web- 
bings, beltings,  bindings,  braids,  galloons^ 
fringes,  gimps,  cords,  cords  and  tassels,  dreas 
trimmings,  head  nets,  buttons,  or  barrel  but- 
tons or  buttons  of  other  forms  for  tassels  or  or- 
naments, wrought  by  hand  or  braided  by  ma- 
chinery, made  of  wool,  worsted,  or  mohair,  or 
of  which  wool,  worsted,  or  mohair  is  a  compo- 
nent material:  50  cents  per  pound,  and  in  ad- 
dition tibereto,  50  per  cent  aa  valorem." 

Second.  Schedule  M,  "Sundries"  (Revised 
Statutes,  page  477):  "  India  rubber,  articles 
composed  of  .—Braces,  suspenders,  webbinf  or 
other  fabrics,  composed  wholly  or  in  part  of  In- 
dia rubber,  not  otherwise  provided  for,  86  per 
cent  ad  valorem." 

Third.  Schedule  L,  "Wool  and  woolen 
goods"  (Revised  Statutes,  page  475):  "  Woolen 
cloths,  woolen  shawlSi  and  all  manufactures  of 
wool  of  every  descripUon,  made  wholly  or  in 
part  of  wool,  not  herein  otherwise  provided  [SB2' 
for:  50  cents  per  pound,  and,  in  addition  there- 
to, 85  per  cent  ad  valorem." 

In  this  court,  however,  it  was  conceded  bj 
the  solidtor-genera],  in  his  argument  for  the 
Collector,  that,  as  the  third  clause  does  not  spe- 
cifically provide  for  webbing,  and  both  the 
others  *do,  that  clause  would  not  be  relied  on 
here.  The  precise  question  to  be  determined 
is,  therefore,  whether  these  goods  are  dutiable 
as  "webbing  •  •  ^  composed  wholly  or  in 
part  of  India  rubber,"  at  85  per  cent  ad  valoreno^ 
or  as  "webbing  •  ♦  ♦  made  of  wool,  •  •  • 
or  of  which  wool  *  *  *  is  a  component  mate- 
rial," at  50  cents  per  pound,  and,  in  addition 
thereto,  50  per  cent  ad  valorem.  The  Collector 
exacted  the  larger  duty,  and  this  suit  was 
brought  to  recover  back  the  difference  between 
that  and  the  smaller  one.  The  court  below 
gave  judgment  against  the  Collector,  and  toie- 
verse  that  Judgment,  Ihii  writ  of  error  was 
sued  out 
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In  the  Tariff  Act  of  August  80, 1842,  chap. 
870,  S  6,  sabdiTiaioD  tenS,  6  Stat  at  L.  566, 
was  thia  proTidon:  "On  India  rabberoil-cloth, 
webbing,  aboea,  bracea,  or  auapendera  or  other 
fabrica  or  manufactured  artidea  composed 
wholly  or  in  part  of  India  rubber,  90  per  cen- 
tum ad  yalorem."  In  the  Act  of  July  6, 1846, 
chap.  74,  §  11.  achedule  O.  OStat  at  L  44,  thia 
was  the  language:.  "Braces,  anspendera,  web- 
bing, or  other  fabrica  composed  wholly  or  in 
part  of  India  rubber,  not  otherwise  provided 
for."  The  same  provision  was  made  in  the  Act 
of  March  8, 1861,  chap.  68,  §  82, 12Stat  at  L. 
li»,  and  In  the  Act  ofJuly  14, 1862,  chap.  168, 
§  18, 12  Stat,  at  L.666,  whidli  increased  the  duties 
on  these  articles  6  per  centum  ad  valorem.  In 
the  last  of  these  Acts,  section  8,  p.  662,  was  the 
following  provision:  "On  manufactures  of  In- 
dia rubbir  and  silk,  or  of  India  rubber  and  silk 
and  other  materials,  fifty  per  centum  ad  valor- 
em." These  provisions  of  the  Acts  of  1861  and 
1862  were  re-enacted  in  substantially  the  same 
language  as  part  of  theRevised  Statutes.  Thatin 
relationto  manufacturesof  Indiarubberandsllk, 
and  India  rubber  and  silk  and  other  materials,  is 
found  in  section  2504,  immediatelv  preceding 
the  second  of  the  dauses  above  referred  to. 

In  1878,  while  the  Acts  of  1861  and  1862  were 
in  force,  and  before  the  enactment  of  the  Re- 
vised  Statutes,  Davies  A  Co.  imported  into  New 
[263  J  York  "suspenders  or  braces  manufactured  of 
rubber,  cotton  and  silk,"  and  the  Collector  ex- 
acted a  duty  of  60  per  centum  ad  valorem  as 
upon  a  manufacture  of  India  rubber  and  silk 
and  other  materials:  but  this  court  held  in  Ar- 
thur V.  Davies,  06  U.  S.  185  [24: 810],  that  they 
were  only  dutiable  at  the  rate  of  85  per  centum 
ad  valorem,  as  suspenders  or  braces  composed 
wholly  or  in  part  oi  India  rubber.and  that  they 
were  not  "otherwise  provided  for,"  as  manu- 
factures of  India  rubber  and  silk  and  other  ma- 
terials, because  for  thirtv  years  before  the  im- 
portation in  that  case,  ''and  in  four  different 
statutes,  braces  and  suspenders,  composed 
wholly  or  in  part  of  India  rubber,  had  been  a 
subject  of  du^  eo nomine."  During  the  same 
year  Faxon,  Elms  A  Go.  imported  into  Boston 
from  liveipool  webbing  which  was  a  manu- 
facture of  India  rubber,  silk  and  cotton,  known 
as  "Union  Guasett,"  "Union  Web,"  or  "Union 
Elastic  Web,"  and  ^ised  in  the  manufacture  of 
the  gores  or  gussets  of  Congress  boots.  In  this 
ease,  also,  the  Collector  exacted  a  duty  of  50  per 
centum  ad  valorem,  under  section  8  of  the  Act 
of  1862,  as  on  manufactures  of  India  rabber, 
and  silk  and  other  materials;  but  this  court  held 
at  its  October  Term,1878,in  Faxon  v.  RusseU,  not 
reported,  on  the  authority  of  Arthur  v.  Daviee, 
that  the  goods  were  only  dutiable  as  webbing 
composed  wholly  or  in  part  of  India  rubber. 

These  cases,  with  which  we  are  entirely  satis- 
fied, are  conclusive  upon  the  questions  here  in- 
volved. Ever  since  1842  "webbing"  composed 
wholly  or  in  part  of  India  rubber  has  been  a 
subject  of  duty  eo  nomine,  and  it  is  no  more 
otherwise  provided  for,  as  webbing  composed 
wholly  or  m  part  of  wool,  than  it  would  be  as  a 
manuiacture  of  India  rubber  and  silk,  or  of  Li- 
dis  rubber  and  silk  and  other  materials,  if  silk 
had  been  one  of  its  component  parts. 

The  judgment  ieaprmed, 
TvMoopj,   Test; 

* 1  H.MoKennj,  Oerk,  Bufk  Ooort,  U.  8. 
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B.  G.  MERRIWETHBB^  ^f.  im  Brr.,        [354] 

THE  JUDGE  OF  THE  HUHLBNBURG 
COUNTY  COURT,  or  thb  State  of  Eev- 

TUOKT. 

(See  S.  C.  Beporter*!  ed.  85^-888.) 

Mandamus  to  compel  tax  to  pay  Judgment  on 
coupons  of  roiVroad  bonds^-oonsiruetion  aj 
Emtueky  Statutes. 

Under  the  Act  of  the  General  Assembly  of  Ken- 
tuoky,  of  February  24, 1868,  amendins:  the  charter 
of  the  EUzabethtown  and  Paducah  Railroad  Oom- 
pany,  justices  of  the  peace  of  a  county  do  not  con- 
atitute  a  oeoeasary  part  of  the  county  ooyrt,  when 
levying  a  tax  to  pay  a  Judgment  recovered  on  cou- 
pons of  bonds  Issued  by  such  court,  In  payment  of  a 
subscription  to  the  capital  stock  of  said  company. 
The  duty  of  the  court  ib  ministerial  and  imperati  ve, 
and  in  la  disoliarge  the  county  Judge  may  act  alone. 

[No.  115.1 
Argued  Jan.  6, 1887,     Decided  Jan.  SI,  1887. 

IN  ERROR  to  the  Chrcuit  Court  of  the  United 
Statea  for  the  Distrfct  of  Kentucky.  Ro" 
tferseO. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court 

Messrs.  Alezaader  Pope  Humphrey, 
W.  0,  Dodd,J.  L,  Dodd,  John  Mason  Brown 
and  Oeorge  M.  Davie,  for  plaintiff  in  error. 

Mr.  ThonuM  W.  Brown,  for  defendant  bi 
error. 

Mr.  JusOes  HarlnA  delivered  the  opinion  of 
the  court! 

Merriwether,  the  plaintiff  in  error,  obtained  a 
Judnnent  in  the  court  below  against  the  County 
of  Muhlenburg»  in  the  State  of  Kentucky,  for 
the  amount  of  certain  unpaid  coupons  of  bonds, 
issued  by  it  in  payment  of  a  subscription  to  the 
capital  s'tock  of  the  Elizabethtown  and  Padu- 
can  Railroad  Company.  Execution  having 
been  returned  "no  property  found  to  satisfy  the 
same  or  any  part  thereof,**  and  the  county  court 
of  the  county  having  refused  to  levy  a  tax  suf- 
ficient to  pay  the  judgment,  Merriwether  filed 
the  petition  In  this  case  against  the  Judge  of 
that  court,  praying  for  a  mdndamfts  compeDin.:^ 
the  levy  ana  collection  of  such  tax.  The  plain  t  • 
iff  bases  his  right  to  relief  upon  the  ninth  sec- 
tion of  an  Act  of  the  General  Assembly  of 
Kentucky,  approved  February  24, 18G8,  amend- 
ing the  charter  of  the  Elizabethtown  and  Pa- 
ducah Railroad  Company.  That  section  pro- 
vides: 

"That  in  case  any  county,  dty,  town,  or 
election  district  shau  subscribe  to  the  capital 
stock  of  said  Elizabethtown  and  Paducah  Kail- 
road  Company,  under  the  provisions  of  this 
Act,  and  issue  bonds  for  the  payment  of  such 
subscription,  it  shall  be  the  duty  of  the  county 
court  of  such  county,  the  dty  council  of  such 
dty,  and  the  trustees  of  such  town,  to  cause  to 
be  levied  and  collected  a  tax  sufficient  to  pay 
tile  semi-annual  interest  on  the  bonds  issued 
and  the  cost  of  collecting  such  tax,  and  paying 
the  interest,  on  all  the  real  estate  and  personal  [355] 
property  in  said  cotmty,  dty,  or  town,  subject 
to  taxation  under  the  revenue  laws  of  the  State, 
induding  the  amounts  owned  by  residents  of 
such  county,  dty.  or  town,  or  dectlon  districts, 
whidi  ought  to  be  given  in  under  the  egualiza- 
tionlaws.^'    SesB.  AcU  1807-8,  p.  e28. 
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Thif  proceeding  having  been  instituted 
against  the  Judge  of  the  county  court  alone,  a 
demurrer  to  the  petition,  on  the  ground  of  de- 
fect of  parties,  raised  the  objection  that,  within 
the  meanhig  of  the  foregoing  statute,  the  Jus- 
dees  of  the  peace  of  the  county  must  be  a  part 
of  the  court  when  maldng  a  levy  for  the  pur- 
pose asked  by  the  plaintiff.  The  court  below, 
being  of  opimon  that  the  point  was  well  taken, 
Bustiuned  ue  demurrer.  An  amended  petition 
was  filed  stating,  among  other  facts,  that  there 
were  no  justices  of  the  peace  of  the  county: 
that  the  Justices  elected  from  time  to  time,  and 
who  had  qualified,  resigned  their  positions  in 
order  tliat  there  might  be  no  officers  in  exiit- 
ence  who  could,  undfor  the  theory  of  the  defend- 
ant, levy  the  required  tax.  A  demurrer  to  the 
amended  petition  having  been  sustained,  and 
the  plaintiff  having  decked  not  to  amend  fur- 
ther, the  action  was  dismissed. 

The  only  question  necessary  to  be  considered 
is  whether  the  justices  of  the  peace  of  Muhlen- 
burg  County  constitute  a  necessary  part  of  the 
county  court  when  levying  a  tax  to  pay  plaint- 
iff's judgment. 

The  Constitution  of  Kentucky,  adopted  in 
1850,  provided  for  the  organization  of  a  county 
court  in  eadi  county,  to  consist  of  a  presiding 
judge  and  two  associate  judges,  any  two  of  the 
three  to  constitute  a  quorum;  with  power  in 
the  General  Assembly  to  abolish  the  office  of 
associate  judges  whenever  it  was  deemed  expe- 
dient, "In  which  event  they  may  associate  with 
said  court  any  or  all  of  the  Justices  of  the 
peace"  elected  m  the  several  districts  into  which 
the  county  is  divided.  Const,  art.  IV.  It  is 
also  dedsjred  in  the  same  instrument  that  *'The 
General  Assembly  may  provide,  by  law,  that 
the  Justices  of  the  peace  in  each  county  shall 
sit  at  the  court  of  claims  and  assist  in  layimr 
the  county  levy  and  maldng  appropriations.^^ 
Id.  ^  87.  The  Words  "court  of  claims"  are 
here  employed  to  designate  the  county  court 
when  it  sits  for  the  purpose,  among  others,  of 
ascertaining  the  daims  against,  and  the  ex- 
penses incurred  by,  the  county,  and  of  provid- 
ing for  their  payment  by  appropriations  out  of 
the  county  levy;  such  levy  being  the  annual 
tax  imposed  for  county  purposes,  not  upon 
property,  but  upon  persons  residing  in  tha 
county,  without  reference  to  the  value  of  their 
.  property.  1  Rev.  Stat  Ky.  396,  chap.  26.  The 
county  court  is  also  described  as  *Hhe  county 
court  of  levy  and  disbursements"  when  refer- 
ence is  made  to  its  duty  "to  erect  and  keep  a 
sufiadent  county  Jail."  Id.  820,  chap.  27,  art 
21,  §  7. 

The  Revised  Statutes  provide  that  the  county 
courts  shall  have  iurisdiction  to  lay  and  super- 
intend the  collection  and  disbursegient  of  the 
county  levy;  to  erect,  superintend,  and  repair 
all  needful  county  buildings  and  structures; 
xad  "To  superintend  and  control  the  fiscal  af- 
fairs and  property  of  the  county,  and  to  nudce 
provision  for  the  maintenance  of  the  poor." 
Id.  827,  chap.  27,  art.  XIX.  They  also  provide 
that  "The  office  of  associate  Judge  of  the  county 
(X)urt  is  abolished,"  and  that  '\  county  court 
shall  be  held  in  each  coimty  at  the  seat  of  jus- 
tice thereof  by  a  presiding  Judffe  of  the  court, 
on  the  days  prescribed  by  law/^  except  that  *.'at 
the  court  of  daims  *  *  *  the  justices  of  the 


Eof  the  county  shall  ilft  with  the  presiding 
and  constitute  the  ooart;"*  and  "Justices 
I  peace  shall  only  compose  a  part  of  the 
court  when  it  is  engaged  in  laying  tiie  county 
levy,  and  in  approprwing  money,  and  In  trans- 
actmg  other  finandal  bninness  ol  the  county." 
Id.  fSS,  art  XXI,  %  8. 

The  same  provisions  substantiallY  are  to  be 
found  in  the  General  Statutes  of  the  8tate,which 
went  into  effect  in  1878.  Gen.  Stat  Ky.  269, 
chap.  27;  Id.  804,  diap.  28,  arts.  15, 16, 17. 

It  is  dear  that  the  levying  and  collection  of  a  r  ^^^-r^ 
tax  to  meet  a  county  subsdiption  to  the  stock  of  L^^*  J 
a  railroad  company,  is  not  a  Dusiness  connected 
with  the  layinff  of  Uie  oounty  levy,  or  with  ap- 
propriations of  money  out  of  such  levy.  But 
it  Is  insLBted  that  it  Is  a  matter  rdating  to  the 
"fiscal  affairs"  of  the  county,  and  is  "financial 
busmess  of  the  county,"  the  control  or  manage- 
ment of  whidi  belongs,  under  the  law,  to  the 
county  court,  compel  of  the  presiding  Judge 
and  the  Justices  of  the  peace.  On  the  other 
hand,  the  plaintiff  in  error  contends,  this  case 
is  taken  out  of  the  operation  of  the  g^eral  stat- 
ute by  the  fact  that  the  special  statute,  under 
which  the  county  made  the  subscription  and 
issued  the  bonds  in  question,  imposes  upon  the 
county  court,  held  by  the  presiding  judge,  the 
absolute  duty  of  ley^ng  the  necessary  tax. 

Upon  this  point  there  seemd  to  be  a  settled 
course  of  decision  in  tlie  highest  court  of  Ken* 
tucky;  and  upon  such  a  subject  as  the  organ- 
ization or  composition  of  a  tribunal  established 
by  the  fundamental  law  of  the  State,  those  de- 
cisions sre,  at  least,  entitled  to  great  weight. 
Burgen  v.  Seligman,  107  U.  S.  20, 84  [27:  859, 
8661;  Claiborne  Co.  v.  Brw^,  111  D.  S.  400, 410 
[28:  470,  474];  Norton  v.  SMbjf  Omnty,  118  U. 
S.  425  [ante,  1781. 

The  nrst  case  in  the  Court  of  Apr 


of  Ken- 
tucky upon  this  question  is  BotoUnfj  Oreen  <l 
MadtaonviUe  R.  S,  Oo.  v.  Warren  County,  10 
Bush,  711,  dedded  in  1875.  That  was  a  pro- 
ceeding to  compd  the  county  court  to  execute 
and  deliver  bonds  in  payment  of  asubscription 
to  the  stock  of  the  railroad  company — a  sub- 
scription sustained  by  a  majority  of  the  l^gal 
voters  at  an  dection  hdd  under  the  onier  of 
the  county  court,  composed  of  the  presiding 
Judge  alone.  The  defense  was  that  the  county 
court  held  by  tlmt  officer,  the  Justices  bdng 
absent,  was  without  authority  to  call  the  eleo- 
tion  there  in  question.  The  court  speaking  by 
PiTor,  Ji,  after  observing  that,  as  a  general 
rule,  when  reference  Is  made  to  a  county  court 
or  tJ^  action  of  a  county  court,  it  is  understood 
as  a  court  prodded  over  Jsy  the  county  Judge 
alone,  said: 

"A  county  court,  held  by  the  county  Judge 
or  by  the  Judge  in  conjunction  with  the  Justices, 
has  no  power  to  impose  such  taxation  as  this 
on  the  people  of  the  county,  or  to  submit  the 
question  of  taxation  to  the  popular  vote,  with- 
out some  special  legisLstive  enactment;  and  in 
the  absence*  of  any  such  original  Jurisdiction 
belonging  to  either  mode  of  organization,  it  re- 
mains to  be  determined  whether  the  le^slative 
intent,  to  be  gathered  from  the  provisions  of 
appellant's  charter,  and  particultfly  the  six- 
teenth section,  was  to  empower  the  county  judge 
alone  to  exercise  this  right,  or  to  requue  that 
the  justices  of  the  county  should  be  associated 
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with  hfaa.  If  the  direction  of  the  Legislatore 
had  been  imperatiye  on  the  county  court  to  en- 
ter the  Older  submittiDg  the  question  of  sub- 
eciiption  to  the  people,  there  would  be  little 
difficulty  in  detezminii^  this  question;  for  if 
the  county  court  had  been  depriTed  of  all  dis- 
cretion and  compelled  to  obey  a  mandatory  Act, 
it  would  be  immaterial  whether  the  county 
court,  composed  of  the  Justices,  or  the  county 
Judge,  made  the  order,  as  either  or  both  must 
obey. 

"  In  this  case  the  Legislature  seems  to  have 
departed  from  the  usual  course  of  legislation 
with  reference  to  such  charters,  and  instead  of 
exercising  its  own  judgment  as  to  the  interests 
of  the  people  in  this  particular  locality,  or  of 


permitting  them  primarily  to  do  so,  required 
that  the  county  court,  prehminarv  to  a  vote  on 
the  question  by  the  people,  should  first,  in  its 


discretion,  determine  the  propriety  of  such  leg- 
islatiYe  action.  This  action  on  the  part  of  the 
€Oun^  court  was  certainly  not  judicial.  The 
api>ellant  had  no  ri^ht  or  claim  on  the  people 
to  make  the  subscnption,  or  upon  the  county 
court  to  order  tbe  vote.  The  company  was 
empowered  by  this  Act  to  make  a  request  only 
of  the  county  court,  that  it  might  in  its  discre- 
tion accede  to  or  refuse.  *  *  *  It  was  a  matter 
of  vital  importance  to  the  people  of  the  County 
of  Warren,  as  well  as  the  other  counties  to 
whom  such  a  proposition  miffht  have  been  made 
by  appellant,  that  thev  shoiudfuUy  understand 
the  nature  of  the  burden  thev  were  about  as- 
Buming;  and  the  Legislature  m  its  wisdom  saw 
proper  to  give  them  the  benefit  of  the  judgment 
of  thoee  who  represented  the  varioiis  localities 
and  interests  in  each  county,  in  order  that  they 
might  determine  whether  the  benefits  to  be  de- 
rived from  the  construction  of  this  railway 
would  be  an  equivalent  for  the  large  ezpendi- 
tnre  to  be  made." 

80  the  mandamus  was  refused,  upon  the 
ground  that  the  special  statute  intended  that  the 
question  of  submitting  r  subscription  to  the 
vote  of  the  electors  should  be  determined,  in 
the  fint  instance,  by  the  coimty  court,  com- 
posed of  the  Judge  and  justices. 

The  same  point  again  arose  in  the  Court  of 
Appeals  of  Kentuclnr  in  Loffan  County  v.  Gald- 
f0d2, 1880,  and  in  Oook  v.  Ltm  County,  1884. 
Neither  of  these  cases  is  reported  in  the  printed 
volume  of  decisions,  but  a  copy  of  the  opinion 
In  each  has  been  submitted  to  us.  The  case  of 
Logan  Caun^  y.  CaidufeU  involved  the  validity 
of  a  Bubacription  to  the  camt&l  stock  of  the 
Owensville  and  Bussellville  R.  R  Co.,  and  of 
the  bonds  issued  in  payment  thereof— the  sub- 
icription  having  been  voted  at  a  popular  elec- 
tion called  by  the  county  court  held  by  the 
Judge  alone.  The  court,  speaking  by  Chirf 
jugUce  Gofer,  reaffirmed  the  rule  annoimced  in 
Bowling  Green  <Sf  MadtsonwHe  B,  B.  Co,  v.  War- 
ren Couniy,  observing  that  it  proceeded  upon 
the  idea  that,  as  the  justices  of  the  peace  are 
by  law  part  of  the  county  court  in  laying  the 
levy,  in  making  appropnations  of  money,  and 
generally  when  the  financial  interests  of  the 
coun^  are  involved,  it  oueht  to  be  presumed, 
when  a  discretion  is  given  by  law  to  the  county 
eoort  in  respect  to  a  matter  relating  to  the  finan- 
cial affairs  of  the  county,  that  the  Legislature 
hitended  by  the  phrase,  "county  court,"  that 
tribunal  to  which  it  had  committed  the  man- 


agement  of  the  general  financial  interests  of 
the  county.  Adhering  to  this  rule,  the  court 
sustained  the  subscription  and  bonds  of  Lonm 
County  upon  the  ground  that  an  Act,  amenda- 
tory of  the  charter  of  the  company,  and  which 
was  in  force  when  the  election  was  held,  imper- 
atively required  the  county  court  to  make  the 
subscription  and  issue  the  bonds,  in  accordance 
with  the  vote  of  the  majority;  and  hence,  as 
held  in  the  former  case,  it  was  '*  immaterial 
whether  a  court  composed  of  the  justices  or 
held  by  the  presiding  judge  alone  made  the 
order,  as  either  must  obey. 

In  Oook  V.  Lyon  County  the  question  was  as 
to  the  validity  of  certain  bonds  and  coupons 
issued  in  conformity  with  a  popular  vote  at  an 
election  called  by  the  county  court,  held  by  the 
presiding  judge  alone,  upon  the  question  of  a 
subscription  to  the  stock  of  the  Euzabethtown 
and  Paducah  Railroad  Company,  under  the  very 
Act  funo  btfore  ue.    The  court  said: 

"  It  is  urged  that  the  bonds  and  coupons  are 
not  valid,  l^cause  the  county  judge,  in  order- 
ing the  election  to  take  the  vote  as  to  whether 
the  county  should  subscribe  stock  to  said  road, 
and  in  making  the  subscription  and  issuing  the 
bonds  therefor,  acted  alone  and  without  asso- 
ciating the  justices  of  the  county  with  him. 
The  Act  in  question  provides  that  all  this  shall 
be  done  by  ue  '  county  court,'  and  contains  no 
language  from  which  it  can  be  even  inferred 
that  the  Legislature  intended  that  it  should  be 
done  by  the  county  levy  or  fiscal  court  of  the 
county;  and,  although  there  is  some  reason  in 
the  clahn  that  when  the  term  'county  court'  is 
used  as  to  fiscal  matters  it  refers  to  the  fiscal 
court,  yet,  as  a  general  rule,  when  reference  is 
made  to  a  county  court,  or  the  action  of  a 
county  court,  it  means  a  court  presided  over 
by  the  county  judge  alone,  and  should  be  held 
to  so  mean  when  used  in  connection  with  fiscal 
matters  if  it  relates  to  mere  n^nisterial  duties. 
Moreover,  in  this  instance  the  direction  of  the 
Legislatuie  to  the  county  court  to  do  these  min- 
isterial acts  was  imperative;  and  it  is,  therefore, 
immaterial  whether  it  was  dcme  by  the  county 
judge  alone  or  by  him  and  the  justices,  even 
admitting  (as  we  do  not)  that  9k  bona  fide  holder 
of  the  bonds  can  be  affected  by  such  matters." 

Taking  these  decisions  as  the  basis  upon 
which  to  rest  our  judgment  in  this  case,  it  only 
remains  to  inquire  whether  the  provisions  of  the 
Act  of  February  d4,  1868,  are  mandatory  in 
their  character,  or  only  invested  the  county 
court  with  a  discretion  in  respect  to  the  material 
matters  involved  in  the  subscription  by  Muhlen- 
burg  County.  When  the  railroad  company  re- 
quests the  county  court  of  any  county,  through 
or  adjacent  to  which  it  is  proposed  to  construct 
the  road,  to  subscribe,  dtner  absolutely  or  con- 
ditionaUy,  a  specified  amount  to  its  stock,  the 
Act  provides  that  "the  county  court  shall  forth- 
with order  an  election  to  be  held,"  etc.  The 
sections  authorizing  subscriptions  by  precincts, 
cities  or  towns  are  equally  imperative.  Sees.  6 
and  6.  When  a  county  ♦  •  •  subscribes  under 
the  provisions  of  the  Act,  "  it  shall  be  the  du^ 
of  the  county  court  »  •  •  to  issue  the  bonoiB 
of  such  county,"  etc.,  to  be  signed  bv  the 
"county  judge  and  countersigned  by  the  derk." 
Sec.  7.  In  case  of  a  subscription  by  an  election 
district  in  any  county,  "  it  shall  be  tbe  duty  of 
the  county  court  of  such  county  to  issue  the 
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bonds  of  nch  district  or  distrlcta  in  payment 
thereof,"  etc.  Sec.  8.  We  have  already  re- 
ferred to  the  ninth  section,  which  provides  that, 
upon  a  subscription  by  any  county,  "  it  shall 
be  the  duty  of  tne  county  court  of  such  county 

*  *  *  to  cause  to  be  levied  and  collected  a  tax 
sufficient  to  pay  the  semi-annual  interest  on  the 
bonds  issued  and  the  cost  of  collecting  such  tax 
and  paying  the  interest,  on  all  real  estate  and 
personu  property  in  said  county,"  etc.  On 
levying  a  tax  as  provided  in  the  Act,  to  pay  the 
interest  on  bonds  issued  by  a  county,  "it  shall 
be  the  duty  of  the  county  court  *  •  •  to  ap- 
puiot  three  resident  taxpayers  *  *  *  who  shall 
be  styled  the  board  of  commissioners  of  the 
sinking  fund  of  such  county."  Sec.  10.  li 
dividends  upon  the  stock  subscribed  prove  to 
be  insufficient  to  enable  the  county  to  pay  its 
bonds  at  maturity,  new  bonds  may  be  issued; 
but  if  the  county  deems  that  course  inexpedi- 
ent, "  it  shall  be  the  duty  of  the  county  court 

*  *  *  to  cause  a  tax  to  tie  levied  and  collected 
on  all  property  in  such  countv  •  •  •  subject 
to  taxation,"  etc.  And  so  of  all  the  remaining 
sections  of  the  company's  charter. 

It  would  be  difficult,  we  think,  to  frame  an 
Act  more  mandatory  in  its  character  than  that 
of  February  24,  1808.  None  of  its  provisions 
leave  room  for  the  exercise  of  discretion  by  the 
county  court,  in  respect  to  any  mstter  upon 
which  it  is  required  to  act.  The  learned  court 
below  announced  that,  except  for  the  fourth 
section  of  this  Act,  it  would  aecide— following 
the  decisions  in  B&wling  Oreen  A  MadtBonvilM 
JEt,  Co.  and  Logan  County  v.  Caldwellr—i\ibX  the 
"  county  court"  in  the  company's  charter  meant 
a  court  held  by  the  presiding  judge  alone. 
That  section  provides:  "4.  That  the  person 
acting  as  sheriff  at  the  several  precincts  shall 
return  to  the  clerk  of  the  county  court  within 
(three)  days  after  the  day  of  such  election  the 
poll  books  of  their  respecftive  precincts,  and  on 
the  next  day  thereafter  the  county  iudee  and 
county  clerk  shall  count  the  vote;  and  if  it  shall 
appear  that  the  majority  of  those  voting  voted 
in  favor  of  the  suoecription  of  stock  as  pro- 
posed, the  county  judge  shall  order  the  vote  to 
be  entered  on  the  record,  and  the  subscriptions 
to  be  made  by  the  clerk  on  behalf  of  the  county 
on  the  terms  specif  rd  in  the  order  submitting 
thequesdon  to  a  vote." 

We  are  unable  to  concur  in  the  suggestion 
that  the  use  of  the  words  "  county  judge,"  in 
the  fourth  section  of  the  Act,  in  connection 
with  the  direction  that  the  vote  be  entered  on 
the  record  (that  is,  upon  the  records  of  the 
county  court)  is  inconsistent  with  the  idea  that 
"county  court,"  as  used  in  the  company's 
charter,  meant  merely  the  county  court,  held 
by  the  judge  thereof.  As  the  counting  must 
have  been  by  individuals,  not  bv  a  oourt,  the 
reouirement  that  the  county  clerk  and  county 
iudge  should  perform  that  duty,  and  that  the 
latter  should  cause  the  result  to  be  entered  on 
the  records  of  the  court,  does  not,  we  think, 
show  an  intention  to  invest  (he  county  court 
with  any  discretion  whatever  in  ordering  the 
election,  or  in  issuing  the  bonds,  or  in  levying 
taxes  to  pay  the  bonds  and  the  interest  thereon. 
In  the  absence  of  that  discretion,  it  is  the  duty 
of  the  county  court,  held  bv  the  presidiae 
judge  alone,  to  levy  the  required  tax.  Such 
was  tlie  dedsion  in  Cook  v.  Lyon  County,  to 
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which  the  attention  of  the  court  bcilow  does  not 
appear  to  have  been  called. 

The  counsel  for  the  defendant  In  error  refer 
to  section  2,  article  XVII,  chapter  88  of  the 
General  Statutes,  806,  in  force  since  December 
1,  1878,  which  provides  that  **  If,  imder  the 
provisions  of  any  law  hereafter  enacted,  it  is 
required  of  the  county  court  to  submit  to  the 

Sualifled  voters  of  the  county,  or  to  the  qual* 
led  voters  of  any  local  community  therein, 
the  proposition  to  take  stock  in  any  or  to  levy 
any  tax  other  than  for  common-school  pur- 
poses; or.  if.  under  any  law  hereafter  enacted. 
It  is  required  that  the  county  court  shall  decide 
upon  the  issue  of  spay  bonds  of  the  county,  or 
of  any  district  or  local  community  therein,  to 
any  railroad  or  other  company,  it  shall  be  the 
duty  of  the  county  Iudge  to  cause  all  the  jus* 
tices  of  the  peace  of  su<di  county  to  be  sum* 
moned  to  attend  at  the  term  of  the  court  at 
which  an V  such  action  is  proposed  to  be  taken, 
who  shall  be  associated  with  the  coun^  judge 
and  constitute  the  county  court  for  the  occa- 
sion." 

It  is  sufficient  to  say  that,  as  that  provision, 
by  its  terms,  only  applies  to  laws  "  hereafter 
enacted,"  that  is,  enacted  after  the  General 
Statutes  went  into  operation,  it  cannot  affect 
the  ])resent  case,  which  depends  upon  the  con* 
struction  to  be  given  to  an  Act  passed  in  18tfS. 
As  the  court  below  erred  in  sustaining  the 
demurrer  to  the  original  petition,  tkeiudameni 
is  reversed,  with  direeHom  to  overrule  tiat  d^ 
murrer,  and  for  eueh  other  proceedinge  as  map 
be  eoneistent  teith  this  opinion.  Reversed, 
Trueoopy.   Test: 

James  H.  MeKenney,  Clerk,  Sup.  Oourt»  U.  8L 


BARTHOLD  SCHLESINGER  n  AU,  Oo>       r««A 
partners,  under  the  Style  of  Katlob  &  Co.,       *•    •*! 

PJffs.  in  Err,, 

e. 

ALAKSON    W.  BEARD,  Collector  of  Cos. 


SAME  e.  UNITED  STATES. 

(See  B.  O.  Beporter*8  ed.  »i-268J 

Duties — *'  torouffht  scrap  iron  "'^^punehinffsand 
dippings  of  boiier  plates  and  ends  of  boiler  tvcit 
and  beams,  dutsable  as^*^  actual  use," 

1.  The  duty  on  ^sorap  iron  **  la  now  laid  without 
referenoe  to  whether  it  Is  new  or  old:  and  all  waste 
or  refuse  iron  is  scrap  iron  if  It  has  been  in  actual 
useii  and  is  only  fit  for  remanutaoture. 

S.  PunchingB  and  cUppingi  of  wroucrbt  iron 
boiler  plates,  reeultlnff  from  the  nianufaoture  of 
boilers  from  such  phitee,  and  ends  of  bridge  rods 
and  beams  of  wiought  iron,  have  been  **in  actual 
use  **  within  the  meantaur  of  the  statute,  and  are 
dutiable  as  '*  wrouffbt  scrap  iron.** 
[Sob,  m,  180.] 
Argued  Jan,  IS,  18S7,    Decided  Jan.  SI,  1887, 

r^  ERROR  to  the  Circuit  Oourt  of  the  United 
States  for  the  District  of  Massachusetts. 
Reversed, 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  oourt. 

Messrs,  WilliriiB  8.  Hall  and  L.  S.  DalK 
ney.  for  plaintiffs  in  error. 

120  U.  8. 


18M. 


SoBumircnnt  y.  Bbabd.    Samb  ▼.  UmrBD  Statbb. 
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Mr.  CKA.  Je&ks»  SoUdtor-G&n,,  fordefend- 

IDlS  In  flROV* 

Mr.  (Mnf/tM^MWaite  delivered  the  opin- 
ion of  Uie  court: 

These  eases  inTolTe  sobstantially  the  same 
ouestions^  and  maj  be  considood  together. 
One  is  a  suit  by  Kaylor  A  Co.,  importers, 
against  Beaid,  the  Ck>llector  of  Customs  in  Bos- 
ton, to  recover  back  duties  alleged  to  have 
been  illegally  exacted;  and  the  otoer  is  a  suit 
by  tbe  Unitea  States  against  the  same  importers, 
to  lecoyer  additional  dudes  assessed  on  the 
liquidation  of  an  entry  after  the  deliyery  of  the 
goods  upon  payment  of  estimated  duties. 
265]  The  facts  are  these:  in  October.  1879,  Naylor 
ft  Co.  imported  into  the  Port  of  Boston  from 
England  170  tons  of  wrought  scrap  iron,  con- 
sistmg  "  0^  the  punchings  and  clipplDgs  of 
wrought  iron  boiler  plates  and  wroij^ht  sheet 
lion,  fef t  after  the  process  of  the  manufacture  of 
the  boUerplates  into  boilers  was  completed,  and 
of  the  ends  of  bridge  rods  and  beams  of  wrought 
lion,  cut  off  to  bring  the  rods  and  beams  to 
the  required  length,  and  to  remove  imperfeo- 
tLoDS.**  When  the  entry  was  made  at  the  cus- 
tom house  the  duties  were  estimated  upon  the 
whole  at  the  rate  of  $8  per  ton.  On  the  pay- 
ment of  this  estimate  the  iron  was  delivered  to 
the  importers.  Afterwards,  263,882  4X>unds 
were  classifled  by  the  customs  officers  as  "  new 
wrought  scrap  iron/'  and  an  additional  duty  of 
$1,611.92  charged  thereon.  For  the  recovery 
of  this  amount  the  suit  in  favor  of  the  United 
States  was  brought. 

In  NovemberJteTO,  the  same  parties  hnported 
from  England  200  terns  of  wrought  scrap  iron, 
oonsisting  entirelv  of  ponchinsnand  clippings, 
such  as  are  described  above,  upon  this  entry 
280,995  pounds  were  classifled  as  "  old  wrought 
scrap  iron,"  and  charged  with  duty  at  the  rate 
of  fB  per  ton, and  188,400  pounds  as  "new 
wrought  scrap  iron,"  and  charged  at  the  rate 
of  one  cent  a  pound.  The  importers  paid  the 
duties  assessed  under  protest  as  to  the  last  item, 
and  then  sued  to  recover  back  $889.70,  the  dif- 
ference between  the  duties  at  $8  per  ton  and 
the  amount  actually  paid. 

It  was  agreed  that  the  punchincs,  clippings, 
and  ends  were  all  waste  iron  ana  incapable  of 
being  further  used,  and  that  they  were  only  fit 
for  remanufacture.  The  only  actual  use  to 
which  they  had  been  subjected  was  in  the  mak- 
ing of  boilers  from  the  plates,  out  of  which  they 
had  been  cut  in  the  process  of  manufacture, 
and  in  the  building  of  bridges  of  which  the 
rods  and  beams  that  had  been  cut  to  adapt  them 
to  their  places  formed  a  part.  The  importer 
claimed  that  all  were  dutiable  as  *'  wrought 
scrap  iron,"  under  schedule  E  of  section  2504 
of  the  Revised  Statutes,  p.  466;  while  the  Col- 
lector claimed  that  the  part  classifled  as  "new 
wrought  scrap  iron  "  was  subject  to  a  duty  of 
one  cent  a  pound,  as  '*iron  less  flnlBhed  iban 
iron  in  bars  and  more  advanced  than  pig  iron," 
because  it  had  not  been  in  ^*  actual  use. 
[M6]  1*be  court  below  gave  Judgment  in  each  of 
the  suits  against  the  importers,  to  reverse  which 
these  writs  of  error  were  brought. 

The  nrovisions  of  the  Tariff  Act  on  which  the 
cases  depend  axe  the  foUowingclausesin  sched- 
ule £  of  section  2004  of  the  Kevised  Statutes: 

1.  (p.  467.)  "Bat  all  Iron  in  slsbtf, blooms, 
lflOU.8. 


loops,  or  other  forms,  less  flnlshed  than  Iron  iik 
barfl^  and  more  advanced  than  pie  Iron,  except 
castings,  shall  be  rated  as  iron  in  bars,  and  pay 
a  duty  accordingly,"  •*.  e.,  one  cent  per  pounoL 

2.  (p.  469.)  "Cast  scrap  iron  of  every  descrip- 
tion: nx  dollars  per  ton. 

"  Wrought  scrap  iron  of  every  description: 
eight  dollars  per  ton.  But  noming  shall  be 
deemed  scrap  iron  except  waste  or  refuse  iron 
that  has  been  in  actual  use,  and  is  fit  only  to 
be  remanufactured." 

This  particular  form  of  provision  as  to  scrap 
iron,  both  cast  and  wrought,  appeared  for  the 
first  time  in  the  Act  of  July  14, 1870,  chap.  255, 
g  21, 16  Stat,  at  L.  264,  from  which  it  was  car- 
ried hito  the  Revised  Statutes.  The  earlier 
statutes  were  as  follows: 

1.  An  Act  of  July  14,  1882,  chap.  227,  %  2, 
clause  18, 4  Stat,  at  L.  688:  "  That  all  scrap  ana 
old  iron  shall  pay  a  duty  of  twelve  dollars  and 
fifty  cents  i>er  ton;  that  nothing  shall  be 
deemed  old  iron  that  has  not  been  in  actual 
use  and  fit  only  to  be  remanufactured;  and  all 
pieces  of  iron,  except  old,  of  more  than  six 
inches  in  len^,  or  of  sufficient  length  to  be 
made  into  spikes  and  bolts  shall  be  rated  as  bar, 
bolt,  rod,  or  hoop  iron,  as  the  case  may  be,  and 
pay  duty  accordingly.*' 

2.  An  Act  of  August  80, 1842,  chap.  970,  fti, 
clause  8, 5Stat.  atL.  552,  which  Is  substantially 
the  same  as  the  Act  of  1832,  excepting  only  that 
the  dutv  is  reduced  to  $10  per  ton. 

8.  An  Act  of  July  80,  1846,  chap.  74,  §  11, 
schedule  6,  9  Stat.  «t  L.  45,  which  places 
among  articles  subiect  to  a  duty  of  80  per  cent 
ad  valorem,  "iron  in  bars,  blooms,  bolts,  loops, 
pigs,  rods,  slabs,  or  other  form  not  otherwise 
provided  for;  castings  of  iron;  old  or  scrap  iron." 

4.  An  Act  of  March  2,  1861,  chap.  68,  §  7, 
clause  8, 12  Stat  at  L.  181:  "  On  old  scrap  iron, 
six  dollars  per  ton;  Provided,  That  nothing 
shall  be  deemed  old  iron  that  has  not  been  in 
actual  use  and  fit  only  to  be  remanufactured." 

6.  An  Act  of  June  80,  1864,  chap.  171, 
%  8, 18  Stat,  at  L.  206.  which  Is  In  the  exact 
language  of  the  Act  of  1861,  except  that  the 
du^  is  raised  from  $6  to  $8  per  ton. 

It  thus  appears  that  in  1870  the  form  of  the 
statutes  on  this  subject  was  materially  changed, 
and  that  now  the  dutv  is  laid  upon  "scrap 
iron,"  without  any  reference  to  whether  it  is 
new  or  old,  and  that  all  waste  or  refuse  faron  Is 
scrap  iron,  if  it  has  been  in  actual  use,  and  Is 
onlv  fit  for  remanufacture. 

That  the  iron  now  under  consideration 
was  waste  iron  is  conceded;  and  in  our  opinion 
it  had  been  "  in  actual  use  "  within  the  mean- 
ing of  that  term  as  employed  in  the  statute.  At 
one  time  it  formed  part  of  boiler  plates  used  in 
the  manuf  acturo  of  boilers,  or  of  rods  or  beams 
used  in  building  bridges.  In  order  to  fit  the 
plates,  rods  or  beams  to  the  places  thev  were  to 
occupy  in  the  structures  of  which  they  wero 
to  form  a  part,  these  pieces  were  cut  off  as  use- 
less, and  thrown  away,  or,  in  the  language 
of  the  trade,  "into  the  scrap  heap."  They 
had  become,  by  the  use  to  which  they  were 
put,  "  scrap  iron,"  in  the  popular  sense  of  that 
term,  and  nothing  else.  It  is  true  the  cuttings 
and  clippings  had  never  themselves  been  used 
In  the  boilers  or  in  the  bridges,  but  they  had 
been  used  m  makiuff  those  struciuieB,  ana  thus 
had  accomplished  &e  purpose  for  which  they 
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SuFBBiia  OouBT  or 


UnxBD  BcAXSib 
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were  ortefaiaUj  munnftictnred.  The  pktes, 
rode  and  Deame  of  which  th^  were  onoe  parte 
had  been  used,  and  theae  were  ihe  waste  re- 
Bulthiff  from  that  me.  They  are  not  oldin  the 
sense  of  havioff  been  worn  by  nae,  bnt  they  are 
scrap,  and  no  longer  capable  of  any  nee  nntil 
remanofactnied,  Eecauae  In  their  use  they  have 
been  rendered worthleee  foranypurpose  except 
to  remanufacture.  In  the  popular  aenee,  as 
manufactured  artidee,  th^  have  been  used 
up— made  wortUeos  by  use;  and  this  use  has 
been  actual,  not  colorable  only.  The  plates, 
rods  and  beams  were  made  to  be  used  in  a  par- 
ticular way.  Th^  have  been  so  used,  and 
these  cuttings  and  dippings  are  the  waste  of 
that  use.  ^^iseqnentfy  they  are,  in  our  opin- 
ion, "moagbi  scrap  iron,"  and  dutUtble  as 
such. 

ITieJudgmmU  inea/chqf  ihe  eeuetUrewrmd, 
andiheeauietremanded,mihifuPnietianitoetUer 
fudgmmt  upon  the  oifreedjaete  infavar  efthe 
importen  in  ihe  euH  aga/imt  the  OoUeetar  and 

rimt  the  United  Btaiee  in  the  euit  ogaiMt 
impoTien. 

True  copy.   Test:  _       ^      ^—  « 

James  H.  MoKenner,  Gtark  Sup.  Conri,tr.  8. 


ALBERT  GRANT,  Appt., 

e. 

PHCENIX  MUTUAL  LIFE  IN8URAKGE 

COMPANY. 


SAME  ET  All. 

8AME. 

(Bee  8.  a  Beporter^s  ed.  Sn-enu 

fbreei&eure  ef  moriffaffe  erder  rearing  re- 
eeieer  ef  rente  to  paiff  eoete  in  wie  eewri — 
eouneel  feee. 

On  appeal  from  a  judgMsnt  f owwloslng  a  mcnt- 
Ofetafi  court  orders  a  reoetrer  for  the  odDeotion 
of  the  rents  of  the  mortsacred  premises  doxtoff  the 
pendsnojof  thesutt,  topejto  the  olerk the estl- 
nated  balanoe  of  his  fees  and  for  the  printer  for 
the  pxlntlnff  the  record. 

[Noa.  1«6. 1901.1 
3ubmiUedJan,17,1887.  Bedded  Jitn,  SI,  1S87. 

AFPEALB  from  the  Supreme  Court  of  the 
District  of  Columbia. 

On  motion  for  the  payment  of  coeta  and 
counsel  fees  out  of  the  moneys  in  the  hands  of 
the  recelyer. 

No.  165,  the  prindpel  cause,  is  a  foredosore 
proceeding  in  which  a  receiver  was  appointed 
by  the  court  below  to  collect  the  rents  of  the 
mortgaged  premises  pendinjr  the  suit. 

The  other  appeal  is  a  collateral  proceeding 
arlsinff  from  the  refusal  of  the  tenant  of  part 
of  said  mortgaged  premises  to  pay  rent  to  said 
recdTer,  the  appeal  being  from  an  order  of  the 
^x>urt  below  requiring  hun  to  make  such  pay- 
ment 

The  appellant.  Grant,  seeks  by  the  present 
motion  an  order  requiring  the  recelyer  to  pay 
over  to  him  from  the  funds  in  his  hands  the 
«um  of  i6,S00  for  the  payment  of  costs  and 
counsel  fees. 
4tSH 


Jir.  H.  W.  Bl«lr»  for  appeHant^  in  sapport 
of  motion. 

Meetn.  W.  F.  Kattlaclj  aad  M.  P. 
Morrii»  for  appeOe^  aofifrtt. 

Mr.  Oiief  JueUee  Waito  deUvered  the  opin      [^''^l 
ion  of  the  cofort: 

We  find  that  the  coat  of  printing  the  record 

in  No.  166  has  been $1,827  00 

and  that  the  estimated  cleric's  fees 

in  the  same  case  are 900  00 

In  an f2,a87  00 

Of  this  the  appellant  has  paid: 

1.  To  the  printer $663 

8.  To  the  derk 400        962  00 

Leaving  a  balance  of $1,276  00 

which  the  appellant  renresento  himself  as  un- 
able to  pay;  and  the  pnnter  frill  not  allow  the 
requisite  number  of  the  printed  copies  to  be  de- 
livered for  use  at  the  hearing  until  his  daim  is 
satlsfled.  The  money  in  the  hands  of  the  re- 
ceiver has  been  collect  from  the  rents  of  the 
mortgaged  property  during  the  pendencgr  of  the 
suit  We  therefore  direct  that  there  be  paid 
by  the  receiver  to  the  derk  of  this  court  the 
sum  of  $1,276»  to  be  by  him  used  in  payment  of 
the  amount  now  due  for  printing  ihe  record, 
and  the  amount  of  his  own  taxable  fees  in  the 
case,  not  already  paid  by  the  appdlant  A  rm^Tm 
copyof  this  order  mav  be  certified  to  the  court  l*'^ 
below  so  that  it  may  be  carried  into  effect  by 
an  M>propriate  order  of  that  court  upon  the 
receiver* 

The  motion  papers  now  on  file  do  not  show 
that  the  matters  mvolved  in  the  appeal  in  No. 
1201  are  of  a  character  to  make  it  proper  to  di- 
rect that  the  dei^s  costs  and  the  expense  of 
printing  the  record  in  that  case  be  paia  by  the 
receiver.  Except  as  to  the  payment  of  clerk's 
fees  and  printers  diaiges  in  rto,  166  as  above, 
the  meHom  are  09erruled, 

Tta&QCfpf.  Test: 

James  H.  Mogenney,  Okrk,  Sop.  Ckrart»  ISA 


mFanrte: 
In  the  Matter  of  LOKBNZO  8K0W,  iM- 
MsiMr»  AppL 

OHmSneU  iois— esAoMMiM^  •  eenUnwieig  ef- 

wwtenooe  JwfiedioiieH    haboai  iwfpos   op 

(8ee&a  Reportsi%ed.ir440rj 

1«  AeontinqIngoffensetSOfliiasthatofeohahmny 
with  more  than  one  woman  in  the  seoae  of  section 
8  of  the  Act  of  March  sa,  1888,  can  be  oommitted 
but  onoe,  for  the  purposes  of  Indlolment  or  proee* 
oution,  prior  to  the  time  the  proseoutlon  Islnstitai- 
ed. 

2»  A  grand  Jury  cannot  divide  a  oonttnnoos  of* 
feDse,  arising  mider  said  Aot  of  leSL  Into  aibttary 
parts,  oall  each  part  a  separate  ofranse,  and  find 


separate  indiotments  the 

8.  Intheoasepresen  .1 ^ 

oonviotloDS  on  three  separate  tndlotmeiits,  chanr* 


,  In  the  case  presented  there  wsretiuneeseparate 


ing  the  aooueed  with  unlawfol  cohabitation  witb 
the  same  eeven  women.  Bald  IndJolments  were 
found  by  the  same  fprand  jory.  at  the  same  tlmc« 
and  on  the  same  tesomony  oi  the  same  wttoesseew 
coveriPff  a  oontinuous  period  of  thlrty-flve  months. 

180  r.  S. 


iBU. 


Jfiz  Pabtb  Snow. 
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^(ildrtiM*  €lM  ooort  WM  wlfhoiife  joiiidtoHon  to  In- 
Hlol  > pimlHhinflnt  In  respect  of  nuireihan  one  of 
iBSd  oooTlotlonfl:  tfast,  tiie  want  of  inzisdlotlon  ap- 
pearlnirontbeflMeoiVtlieJiidgniflof  ^'~~  ~"' — "  ~ 

naybetekanonlkdwiieoffimi;  and 

tlon  1909  B.&,  an  appeal  Uee  toUitooonrtfromfhe 
order  and  Judgment  of  fhe  BMriot  Oomt  of  Utah, 
tefatfng  to  J»ae  aatd  Witt. 

Argued  Jam.  00,  Ml,  JS87.  Ifioided  Feb.  7, 1S87, 

APPEAL  from  the  Thixd  Judicial  District 
Court,  Salt  Lake  Gountj,  Tenitory  of 
Utah.    Betemd. 

The  histonr  and  facts  of  the  caae  appear  in 
the  opinion  oi  the  court 

Mean.  Georcpe  TIeknor  Curtis  and 
ftmnklin  8*  Richards*  for  appellant: 

When  a  prisoner  is  held  under  a  judgment  of 
m  court  made  without  authority  of  Taw,  the 

g roper  tribunal  will,  upon  habeas  earpue,  look 
ito  the  record  so  far  as  to  ascertain  that  fact, 
and  if  it  is  found  to  be  so,  will  discharge  the 
prisoner. 

BtparteLange,  86  U.  8. 18 WaU.  168(21:872); 
Bb  parte  MtUiffon,  71  U.  8.  4  WaU.  2, 181  (LS: 
281, 299);  2noa«lT.  Lieeomb,  80  K  Y.  559,  and 
cases  there  dted;  Lamphef^e  Ckue,  27  N.  W. 
882;  Ohurch,  Habeas  Corpus,  §§  848, 


In  all  courts  lisving  the  power  to  issue  writs 
of  habeas  earpus  to  inquire  into  a  cause  of  com- 
nitment  and  imprisonment,  a  refusal  to  issue 
Che  writ  is  of  the  same  legal  effect  and  the  same 
error  as  if  the  writ  had  been  issued,  and  upon 
fts  return,  the  petitioner  had  been  remanded, 
when  Uie  petition  shows  a  legal  cause  for  a  dis- 
charge from  custody. 

Ex  parte  MiUigan,  supra. 

The  cohabitation  having  been  continuous, 
coyering  every  day  of  the  entire  time  charged 
fn  the  three  indictments,  from  January  1, 1888, 
to  December  1, 1885,  and  having  been  with  the 
aame  women  and  at  the  same  place,  was  one 
continuous  indivisible  transaction,  and  could 
constitute  but  one  offense.  The  principle  in- 
volved has  been  applied  in  numerous  adjudi- 
cated cases  which  are  analogous  to  this. 

1  Whart.  Crim.  Law,  %  981,  9th  ed.;  Beg.  v. 
IMh,  L.  R.  1  C.  C.  172;  Beg.  v.  measdaU,  2 
Carr.  ^K.  785;  Orepps  v.  Dwrden,  2  Cowp.  640; 
U.  8.  V.  M'CknvUi*,  4  Cranch,  C.  C.  104;  State 
▼.  LiruBeg,  14  Ind.  480;  State  v.  IfuU,  28  Yt. 
898:  Magor  r.  Ordrenan,  12  Johns.  122;  Sturgis 
T.  Bpcffard,^^^.  Y.  446;  HHshm'  v. N.  T.  0.  A 
AA!B.^0b.46K.T.644;  StaU^.  Chmrs.% 
Hurph.  871;  State  v.  E^glesht,  41  Iowa,  574. 

In  the  case  of  Oommonwealih  v.  (hnnars,  116 
IfssB.  85,  relied  on  by  the  prosecutor  in  the 
trial  court,  and  in  the  court  below,  it  is  held 
that,  as  the  indictments  covered  two  diBtiuct 
periods  of  time,  and  as  the '  'evidence  that  would 
liave  been  competent  on  the  one  iadictment 
would  not  have  been  competent  on  the  other, 
snd  the  same  evidence  could  not  convict  in  both 
eases,"  both  indictments  might  stand.  This 
rule  of  law— that '  'Where  the  offense  consists  of 
s  series  of  acts  which,  taken  together,  cbnsti- 
tute  a  criminal  practice  or  occupation,  time  en- 
ters into  the  essence  of  the  offense;  and  hence. 
It  must  be  alleged  with  certainty,  and  evidence 
confined  to  acts  done  within  the  time  charged—-'' 
does  not  prevail  elsewhere  than  in  Massachu- 
setts. In  Utah  the  evidence  need  not  be  con- 
fined to  the  period  namedin  theindictment  I 
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U.  &  V.  Gannon,  7  Pac.  Bep.  879. 

The  rule  there  permitted  the  prosecution  to 
Introduce,  on  each  trial,  all  the  evidcDce  of  a 
continuous  cohabitation  during  the  entire  time 
charged  in  the  three  Indictments.  This  ex- 
treme injustice  could  not  possibly  have  hap- 
pened under  the  Massachusetts  rule. 

Commonvmtth  v.  Bobinson,  126  Mass.  261. 

Mr.  William  A.  Maary»  Asst.  Attg-Gen., 
for  the  United  States: 

It  is  not  pretended  that  the  court  that  tried 
these  cases  had  no  Jurisdiction  of  the  offense  of 
cohabiting  with  more  than  one  woman. 

The  whole  contention  Is  that  the  judgments 
in  the  second  and  third  cases  were  void  because 
the  indictments  in  those  cases  charged  the  same 
identical  offense  as  was  char^  In  ue  first  case. 

But  if  the  court  had  jurisdiction  over  the  of- 
fense. It  bad  also  jurisdiction  to  decide  the  ques- 
tion of  the  identity  of  the  offenses  charged  in 
the  three  cases  which  were  raised  in  the  plea  of 
atttrrfois  cowoiet  in  the  second  and  third  cases. 

Jurisdiction  of  an  offense  necessarily  carries 
with  it  the  power  to  try  and  determine  every 
matter  that  may  be  urged  in  bar  of  an  Indict- 
ment chaiging  such  offense.  There  can  be  no 
room  for  doubt  or  hesitation  as  to  the  soundness 
of  this  proposition,  which  has  been  repeatedly 
recognized  by  this  court  in  several  cases  which 
are  absolutely  conclusive  of  the  case  at  bar. 

Ex  parte  Bigelaw,  118  U.  8.328(28:1005):  ^ 
parte  Parks,  93  U.  S.  18  ^:787);  ExpwrUWat- 
kim,  28  U.  8. 8  Pet  198.  202  (7:650,  658);  Ee 
parte  Tarbrough,  110  U.  8. 651, 658  (28.274);  Ex 
parte  Orouch,  112  U.  S.  178  (28:690);  Ex  parU 
Bogall,  Id.  181  (28:690);  Ex  parte  Gordon,  104 
U.  8.  516  (26:814);  Smith  v.  Whitneg,  116  U.  8. 
1670^:601). 

In  this  last  dted  case  the  attempt  was  to  make 
the  writ  of  prohibition  do  the  office  of  a  writ  of 
error,  as  in  the  other  cited  cases  it  had  been  to 
make  the  writ  of  habeas  corpus  perform  that 
function. 

The  case  at  bar  is  but  a  repetition  of  these 
abortive  efforts  to  induce  this  court  on  habeax 
corpus  to  look  into  the  validity  of  ludgments 
of  other  courts  of  competent  jurisdiction,  which 
are  only  voidable  and  reviewable  on  writ  of  er- 
ror, if  voidable  and  reviewable  at  all. 

The  appellant  made  the  endeavor  to  bring 
all  three  of  his  cases  before  this  court  by  writ 
of  error,  but  failed. 

Sn<noY.  U.  S.  118  U.  S.  846 {anU,  207). 

His  present  attempt  is  to  do  per  indirectum 
what  he  could  not  do  per  directum.  This  the 
law  wUl  not  allow. 

Jfr.JtMfiMBUidiforddeUveredtheopln.  V^'^^^ 
ion  of  the  court: 

Section  8  of  the  Act  of  Congress  approved 
March  22,  1882,  chap.  47,  22  Stat  at  L.  31, 
provides  as  follows:  "Sec.  8.  That  if  any 
male  person,  in  a  Territory  or  other  place  over 
which  the  United  States  have  exclusive  juris- 
diction, hereafter  cohabits  with  more  than  one 
woman,  he  shall  be  deemed  guilty  of  a  misde- 
meanor, and  on  conviction  thereof  shall  be  pun-  [276] 
ished  by  a  fine  of  not  more  than  three  hundred 
dollars,  or  by  imprisonment  for  not  more  than 
six  months,  or  by  both  said  punishments,  in  the 
discretion  of  the  court." 

The  grand  jury  of  the  United  States  for  No- 
vember Term,  1^,  in  the  District  Court  of  the 
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Fint  Judicial  District  in  and  for  the  Territory 
of  Utah,  on  the  6th  of  December,  1886,  pre- 
sented and  filed  in  that  court,  in  open  court, 
three  several  indictments,  in  the  name  of  the 
United  States,  against  Lorenzo  Snow,  each  of 
them  found  December  2,  1885,  designated  as 
No.  741,  No.  742,  and  No.  748.  Each  of  them 
was  founded  on  the  foregoing  statute;  and  they 
were  alike  in  all  respects,  except  that  each  cov- 
ered a  different  period  of  time.  No.741alleged 
that  Snow,  on  the  1st  of  January,  1888,  "  at  the 
County  of  Box  Elder,  in  the  said  district.  Ter- 
ritory aforesaid,  and  within  the  jurisdiction  of 
this  court,  and  on  divers  other  days  and  times 
thereafter,  and  continuously  between  said  first 
day  of  January,  A.  D.  1883,  and  the  thirty-first 
day  of  December,  A.  D.  1883,  did  then  and 
there  unlawfully  live  and  cohabit  with  more 
than  one  woman;  to  wit,  with  Adeline  Snow, 
Sarah  Snow,  Harriet  Snow,  Eleanor  Snow, 
Mary  H.  Snow,  Phoebe  W.  Snow,  and  Minnie 
Jensen  Snow;  and  during  all  the  period  afore- 
said, at  the  county  aforesaid,  he,  the  said  Lo- 
renzo Snow,  did  unlawfully  claim,  live,  and 
cohabit  with  all  of  said  women  as  his  wives." 
No.  742  alleged  that  Snow,  on  the  first  of  Jan- 
uary, 1886.  *^  and  on  divers  other  days  and  times 
thereafter,  and  continuously  between  said  first 
day  of  January,  A.  D.  1886,  and  the  first  day 
of  December,  A.  D.  1886,  did  then  and  there 
unlawfully  live  and  cohabit  with  more  than  one 
womlan;  to  wit.  with  "  the  seven  persons  above 
named,  "and  aurinff  all  the  period  aforesaid" 
"did  unlawfully  claim,  live,  and  cohabit  with 
all  of  said  women  as  his  wives."  No.  748  al- 
leged that  Snow,  on  the  1st  of  January,  1884, 
'  and  on  divers  other  days  and  times  thereafter, 
and  continuously  between  said  first  day  of  Jan- 
uary, A.  D.  1884,  and  the  thirty-first  day  of 
December.  A.  D.  1884,  did  then  and  there  un- 
lawfully live  and  cohabit  with  more  than  one 
woman;  to  wit,  with"  the  seven  persons  above 
named,  "  and  during  all  the  period  aforesaid" 
"  did  unlawfully  claim,  Hve,  and  cohabit  with 
all  of  said  women  as  his  wives." 

At  the  time  of  filing  each  indictment  It  was 
properly  indorsed  **a  true  bill,  etc.,  and  with 
the  names  of  the  witnesses. "  Tlie  same  sixteen 
witnesses  were  examined  before  the  grand  jury, 
"  on  one  oath  and  one  examination  as  to  the 
alleged  oHense  during  the  entire  time  men- 
tioned in  all  of  said  three  indictments,  and" 
they  were  foand  "  upon  the  testimony  of  wit- 
nesses given  on  an  examination  covering  the 
whole  time  specified  in  said  three  indictments." 
On  the  11th  of  December,  1886,  the  defendant 
was  arraigned  on  each  of  the  three  indictments, 
and  interposed  a  demurrer  to  each,  which  being 
overruled,  he  pleaded  not  guilty  to  each. 

Indictment  No.  742  was  first  tried,  covering 
the  period  from  and  including  January  1, 1886, 
to  December  1,  1886.  On  the  81st  of  Decem- 
ber. 1886,  a  verdict  of  gmlty  was  rendered,  and 
the  court  fixed  the  lOth  of  January,  1886,  as 
the  time  for  passing  sentence. 

Indictment  No.  743  was  next  tried,  covering 
the  period  from  and  including  January  1,  1884, 
to  December  81, 1884.  The  defendant  orally 
put  in  an  additional  plea  in  bar,  setting  up  his 
prior  conviction  on  indictment  No.  742;  and 
that  the  offense  charged  in  all  of  the  indict- 
ments was  one  continuous  oftenae  and  the  same 
cftmm,  and  not  divirible.  On  an  oral  demur- 
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rer  to  this  plea,  the  demurrer  was  wmtalnecL 
On  the  trial  dv  the  lurv,  a  verdict  of  guflty  was 
rendered  on  tbe  6th  of  January,  1886,  and  the 
court  fixed  the  16th  of  Jannaiy,  1886,  as  the 
time  for  passing  sentence. 

Indictment  No.  741  was  next  tried,  covering 
the  period  from  and  including  January  1, 1888, 
to  December  81,  1888.  The  defendant  orallv 
put  in  an  additional  plea  in  bar,  setting  up  his 
prior  convictions  on  indictments  Nob.  74d  and 
748;  and  that  the  offense  charged  in  all  of  the 
indictments  was  one  continuous  offonsSp  and 
the  same  offense,  and  not  divisible.  On  an  oral 
demurrer  to  this  plea,  the  demurrer  was  sus- 
tained. On  the  trial  by  the  Juiy,  a  verdict  of 
guilty  was  rendered  on  the  6th  of  January, 
1886,  and  the  court  fixed  the  16th  of  January, 
1886,  as  the  time  for  passing  sentence. 

The  record  of  the  court  states  that  on  the  last- 
named  day  the  following  proceedings  to(^ 
place.  In  open  court:  VtIB} 

*<(Title  of  Court  and  Oanaa.) 

"  The  defendant  and  his  counsel,  F.  8.  Rlcli- 
ards  and  C.  C.  Richards,  Esq'rs  (of  counsel), 
came  into  court  The  defendant  was  duly  in- 
formed of  the  nature  of  the  indictments  found 
against  him  on  the  6th  day  of  December,  1886, 
l^  the  grand  Jury  of  this  court,  for  the  crime 
of  unlawful  cohabitation,  committed  as  stated 
in  said  indictments,  and  during  the  time,  aa 
follows,  viz:  Indictment  No.  741,  between  tho 
first  day  of  Januaiy,  A.  D.  1^8,  and  the  thirty- 
first  day  of  December,  A.  D.  1888;  indictment 
No.  742,  between  the  first  day  of  January,  A. 
D.  1886,  and  the  first  day  of  December,  A.  D. 
1886;  indictment  No.  748,  between  the  first  day 
of  JanuaiT,  A.  D.  1884,  and  the  thirty-first  day 
of  December,  A.  D.  1884;  of  his  arraignment 
and  plea  of  not  gi^tv  as  charged  in  sa&  three 
Indictments,  on  tne  sixteenth  dlay  of  Decembo', 
A.  D.  1886;  of  his  trial  and  the  verdicts  of  the 
juries;  indictment  No.  742,  'Gnilt^as  charged 
in  the  indictment,'  on  December  ol,  1886;  in- 
dictment No.  748,  'Guilty  as  charved  in  the 
indictment/  on  January  6,  1886;  mdictment 
No.  741,  '  Qmitv  as  charged  in  the  indictment,* 
on  January  6. 1886. 

"  The  sttid  defendant  was  then  asked  if  he  had 
any  legal  cause  to  show  why  Judgment  should 
not  be  pronounced  against  him,  to  iriiich  he 
replied  that  he  had  none;  and  no  snfllcient 
cause  being  shown  or  appearing  to  the  court, 
thereupon  tbe  court  renders  its  ^idgment,  tlmt 
tohsreas,  said  Lorenzo  Snow  having  been  duly 
convicted  in  this  court  of  the  crime  of  unlawful 
cohabitation: 

"It  u  order<$d,  oi^^dffed  and  decntd,  that 
said  Lorenzo  Snow  be  imprisoned  in  the  pen- 
itentiary of  the  Territory  of  Utah  for  a  pcnod 
of  six  months,  and  that  he  do  forfeit  and  pay 
to  the  United  States  a  fine  of  three  hundred 
dollars  and  the  costs  of  this  prosecution,  and 
that  he  do  stand  committed  into  the  custody  of 
the  U.  S.  Marshal  for  said  Territory  until  such 
fine  and  costs  be  paid  in  fulL  (As  to  Indictment 
No.  741.) 

"And  it  [i$  fwrtkBT  i^rdmd,  a^Hvdffed  and  19T9 
decreed,  that  at  the  expiration  of  the  sentence 
and  Judgment  rendered  on  said  indictment  No. 
741,  said  Lorenzo  Snow  be  imprisoned  in  the 
penitentiary  of  Utah  Territory  for  a  period  of 
six  months,  and  that  he  do  forfeit  and  pay  to 
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the  United  States  tlie  sum  of  three  htmdred 
ddlan  and  the  costs  of  this  prosecution^  and 
Ihat  be  do  stand  committed  into  the  custody  of 
the  U.  8.  inaTwhal  for  said  Tenitoiy  until  such 
fine  and  costs  be  paid  Id  fulL  (As  to  indictment 
Ko.  7420 

"And  a  U  furihar  ordered,  iMndged  and 
40orttd^  that  at  the  expiration  of  the  sentence 
and  Judgment,  as  last  above  rendered,  on  said 
Indiebnent  No.  743.  said  Lorenzo  Snow  be  im- 
prisoned in  the  penitentiary  of  Utah  Territory 
for  a  period  of  siz  months,  and  that  he  do  for- 
feit and  pay  to  the  United  States  the  sum  of 
three  hundred  doUais  and  the  costs  of  this  pros- 
ecution. Mid  that  he  do  stand  committea  into 
the  custody  of  the  U.  S.  marahal  for  said  Ter^ 
litoiy  until  such  fine  and  costs  be  paid  in  f  ulL 
(As  to  indictment  No.  748.) 

"The  said  defendant  Lorenzo  Snow,  is  re- 
manded into  the  custody  of  the  United  States 
Marshal  for  Utah  Territoir,  to  be  by  him  de- 
liTered  into  the  custody  of  the  warden  or  other 
proper  officer  in  charge  of  said  penitentiarY: 
and  said  warden  or  other  proper  officer  of  said 
penitentiaiy  is  hereby  commanded  to  recoive 
of  and  from  the  said  United  States  Marshal, 
him,  the  said  Lorenzo  Snow,  convicted  and 
sentenced  as  aforesaid,  and  him,  the  said  Lo- 
renzo Snow,  keep  and  imprison  in  said  peniten- 
tiary for  the  periods  as  in  this  Judgment  ordered 
and  specified. 

Obi^ajibo  W.  Powxbs,  Judge*' 

On  the  2dd  of  October,  1886,  the  defendant 
filed  in  the  District  Court  of  the  Third  Judi- 
cial District  of  the  Territory  of  Utah  apetition 
setting  forth  that  he  is  a  prisoner  confined  in 
the  penitentiary  of  the  Territory  of  Utah,  "Inr 
virtue  of  the  warrant,  judgment  and  proceed- 
ings of  record,  induding  three  indictments 
aj^dnst  your  petitioner,  his  arraignment  there- 
on, and  pleas  thereto,  respectively*  as  'v^ell  as 
demurrers  to  such  pleas,  decisions  thereof  and 
verdicts  of  the  Jury,  being  the  record  of  said 
matters  in  the  JMstxict  Court  of  the  First  Ju- 
dicial District  of  the  Territory  of  Utah,''  copies 
of  iJl  which  papers,  sixteen  in  number,  were 
annexed  to  the  petition;  that,  under  said  Judg- 
ment, and  in  execution  thereof,  he  had  been 
imprisoned  in  said  penitentiarr  for  more  than 
six  months;  to  wit,  continuously  since  the  12th 
day  of  March,  1886,  and  had  paid  $800  in  satis- 
faction of  the  fine  adjudged  against  him,  and 
'*sJl  the  costs  awarded  and  assemed  against  Lim 
on  said  prosecution;"  that  his  imprisonment  is 
illegal  in  that  "the  court  had  no  jurisdiction  to 
pass  Judgment"  agidnst  him  "upon  more  than 
<me  of  the  indictments  or  recordB  referred  to  in 
tta  ssid  Judment;  for  the  reason  that  the  of- 
fense therein  set  out  ii  the  same  ss  that  con- 
tained and  set  out  in  each  of  the  other  said  in- 
^ctments  and  records,  and  the  maximum  pun- 
ishment which  the  court  had  authority  to  im- 
pose was  six  months'  imprisonment  and  a  fine 
of  three  hundred  doUarsr  and  "that  by  his  said 
Imprisonment  your  petitioner  is  being  punished 
twice  for  one  and  the  same  offense."  Theprayer 
Is  for  a  writ  oi7ujibea»eorpae,  to  the  end  that  the 
l^etitioner  may  be  discharged  from  custody. 

On  a  hearing  on  the  petition  the  following 
order  was  made  by  the  court  on  the  28d  of  Oo- 
eober,  1886: 

"The  petition  of  Lorenzo  Snow  for  a  writ  of 
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habeae  eorpue  having  been  presented  to  the 
court,  with  the  exhibits  attached  as  a  part  there- 
of ,  and  the  court,  having  fully  conadered  the 
application  and  petition  and  the  exhibits  at- 
tached, finds  that  the  facts  alleged  and  shown 
by  the  petition  and  exhibits  are  insufficient 
to  authorize  the  issuance  of  the  writ;  and  the 
court  being  of  the  opinion,  from  theallegationi 
and  facts  stated  in  the  petition  and  exhibits, 
that,  if  the  writ  be  granted  and  a  hearing  giv- 
en, tlie  petitioner  could  not  be  discharged  from 
custody,  it  is  ordered  and  adjudged  by  the 
court  that  the  said  application  for  a  writ  of  &a- 
heae  eorpue  be,  and  the  same  is  hereby,  refused; 
to  whicn  ruling  and  refoBal  applicant,  by  his 
counsel,  excepts." 

Vtom  this  order  and  Judgment  the  petitioner 
has  appealed  to  this  court. 

There  can  be  no  doubt  that  the  action  of  the 
district  court,  as  set  forth  in  its  order  and  iudg^ 
ment  refusing  to  issue  the  writ,  was,  so  far  as 
an  appeal  is  concerned,  equivalent  to  a  refusal 
to  disoharge  the  petitioner  on  a  hearing  on  the 
return  to  a  writ;  and  that,  under  section  1909  of 
the  Revised  Statutes,  an  appeal  lies  to  this 
court  from  that  order  and  judgment 

It  is  contended  for  the  United  States  that,  as 
the  court  which  tried  the  indictments  had  ju- 
risdiction over  the  offenses  charged  in  them,  it 
had  jurisdiction  to  determine  the  questions 
raised  by  the  demurrers  to  the  oral  pleas  in  bar 
in  the  cases  secondly  and  thirdly  tried;  that  it 
tried  those  Questions;  that  those  questions  are 
the  same  which  are  raised  in  the  present  pro- 
ceeding; that  they  cannot  be  reviewed  on  ha- 
beas carpti9f  by  any  court;  and  that  they  could 
only  be  re-examined  here  on  a  writ  of  error,  if 
one  were  authorized.  For  these  propositions 
the  case  of  Ex  parte  Bipelato,  118  U.  S.  828  r28: 
1005],  is  cited.  But,  for  the  reasons  hereaiter 
sta^,  we  are  of  opinion  that  the  decision  in 
that  case  does  not  appl^  to  tbe  present  one. 

The  offense  of  cohabiting  with  more  than  one 
woman,  in  Uie  sense  of  the  section  of  tlie  stat- 
ute on  which  the  indictments  were  founded, 
may  be  committ<Ki  by  a  man  by  living  in  the 
same  house  with  two  women  whom  he  had 
theretofore  acknowledged  as  his  wives,  and  eat- 
ing at  their  respective  tables,  and  holding;  them 
out  to  the  world  by  his  language  or  conduct,  or 
both,  as  his  wives,  though  he  may -not  occupv 
the  same  bed  or  sleep  in  the  same  room  with 
them,  or  either  of  them,  or  have  sexual  inter- 
course with  either  of  them.  The  offense  of  co- 
habitation, in  the  sense  of  this  statute,  is  com- 
mitted if  there  is  a  living  or  dwelling  together 
as  husband  and  wife.  It  is  inherently  a  con- 
tinuous offense,  having  duration,  ana  not  an 
offense  consistinff  of  an  isolated  act  That  it 
was  intended  in  thai  sense  in  these  indictments 
is  shown  bv  the  fact  that  in  each  the  charge  laid 
is  that  the  defendant  did  on  the  dav  named  and 
"thereafter  and  continuously,"  for  the  time 
specified,  "live  and  cohabit  with  more  than  one 
woman;  to  wit,  with"  the  seven  women  named, 
and  "during  all  the  period  aforesaid"  "did  un- 
lawfully claim,  live  and  cohabit  with  all  of  said 
women  as  his  wives."  Thus,  in  each  indicts 
ment,  the  offense  is  laid  as  a  oontinuhig  one, 
and  a  shigle  one,  for  all  the  time  covered  oy  the 
indictment;  and  takhig  the  three  indictments 
together,  there  is  charged  a  continuing  offense 
for  the  entire  time  covered  by  all  three  of  the 
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indictmenta.  There  was  but  a  single  affenie 
committed  prior  to  the  time  the  indictments 
were  found.  This  appears  on  the  face  of  the 
Judgment  It  refers  to  the  indictment^as  found 
"for  the  crime  of  unlawful  cohabitation  com- 
mitted" "during  the  time"  stated,  divided  into 
three  periods,  according  to  each  indictment 
For  so  much  of  the  oftense  as  covered  each  of 
these  periods  the  defendant  is,  accordingto  the 
Judgment,  to  be  imprisoned  for  six  months  and 
to  pay  a  fine  of  |800.  The  division  of  the  two 
years  and  eleven  months  is  wholly  arbitrary. 
On  the  same  principle  there  might  have  been 
an  indictment  covering  each  of  the  thirty-five 
months,  with  imprisonment  for  seventeen  years 
and  a  half  and  fines  amounting  to  |10,000,  or 
even  an  indictment  covering  every  we^.  with 
imprisonment  for  seventy-four  years  ana  fines 
amounting  to  $44,400:  and  so  on,  ad  ir^nitum, 
for  smaller  periods  of  time.  It  ii  to  prevent 
such  an  application  of  penal  laws,  that  the  rule 
has  obtained  that  a  continuing  offense  of  the 
character  of  the  one  in  this  case  can  be  committed 
but  once,  for  the  purposes  of  indictment  or  pros- 
ecution, prior  to  the  time  the  prosecution  is  in- 
stituted. Here  each  indictment  charged  unlaw- 
ful cohabitation  with  the  same  seven  women; 
all  the  indictments  were  found  at  the  same 
time,  by  the  same  grand  Jury,  and  on  the  testi- 
mony of  the  same  witnesses,  covering  a  contin- 
uous period  of  thirty-five  months;  and  it  was 
the  mere  will  of  the  grand  Jury  which  divided 
the  time  among  three  mdictments,  and  stopped 
short  of  dividing  it  among  thirty-five,  or  one 
hundred  and  fifty-two,  or  even  more.  It  was 
quite  in  consonance  with  thii  action  that  the 
prosecuting  officer  tried  the  indictments  in  the 
inverse  order  of  the  time  to  which  each  related, 
that  for  1886  first,  that  for  1884  next,  and  that 
for  1888  last  Hence  the  defendant  could  not, 
on  any  trial  plead  or  show  that  he  had  before 
been  tried  on  an  indictment  in  respect  to  a 
period  of  time  antedating  that  laid  in  the  indict- 
ment on  triaL  Then,  after  the  verdicts*  there 
was  not  a  separate  Judgment  in  each  case;  but 
only  one  Judnnent  iniorm  was  rendered  for  all 
the  cases.  The  Judgment  says,  on  its  face,  that 
the  proper  officer  of  the  penitentiary  is  to  im- 
prison the  defendant  therein  "for  the  periods 
as  in  this  Judgment  ordered  and  spedflea,"  that 
is,  for  three  successive  periods  of  dz  months 
each,  the  first  poiodto  apply  to  the  indictment 
thirdly  tried;  the  second  poiod  to  apply  to  the 
indictment  first  tried,  ana  to  beffin  wbea  the 
sentence  and  Judgment  on  the  inmctment  third- 
ly tried  should  expire;  and  the  third  period  to 
apply  to  the  indictment  secondly  tried,  and  to 
begin  when  the  sentence  and  Juannent  on  the 
indictment  first  tried  should  expue. 

No  case  is  dted  where  what  has  beea  done  in 
the  present  case  has  been  held  to  be  lawfuL 
But  the  uniform  current  of  authority  is  to  the 
contrary,  both  in  England  and  in  the  United 
States. 

A  leading  case  on  the  subject  in  Bnglaod  ia 
Onpp$  y.  jburdm,  ^  Cowp.  640.  In  that  case 
the  statute,  99  Oar.  n,  c.7,  provided  "That  no 
tradesman  or  other  person  snail  do  or  exercise 
any  worldly  lahor,  business,  or  work  of  their 
ordinary  calling  on  the  Lord's  Day.  works  of 
necessily  and  dSarity  only  excepted."  A  pen- 
al^ of  nve  shiDingB  waaafflxed  to  each  offense, 
ana  it  was  made  cognizable  by  a  Justice  of  the 
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peace.  Crepps,  a  baker,  was  convicted  bef oro 
Durden.  a  Justice,  by  four  separate  convictions^ 
"of  selling  small  hot  loaves  of  bread,  the  same 
not  being  any  work  of  charily,  on  the  same 
day,  being  mmday,"  in  violation  of  that  stat- 
ute. Dunien  issued  four  warrants,  one  oa 
each  conviction,  to  officers  who,  under  them, 
levied  four  penalties,  of  five  shillings  each,  on 
the  goods  of  Crepps.  The  latter  sued  Durden 
and  the  others,  in  trespass,  in  the  King's  Bench, 
in  1777,  and  had  a  verdict  before  Lard  Mans- 
field, for  three  sums  of  tve  shillings  each,  sub- 
ject to  the  opinion  of  the  court  The  first 
question  raised  was  whether,  in  the  action  of 
trespass,  and  before  the  convictions  were 
quashed,  their  legality  could  be  objected  to; 
and,  next,  whether  the  levy  under  the  last 
three  warrants  could  be  Justified.  It  was  con- 
tended for  the  plaintiff  that  the  last  three  con- 
victions were  m  excess  of  the  Jurisdiction  of 
the  Justice,  because  the  oltenae  created  by  the 
statute  was  the  exercising  of  a  calling  on  the 
Lord's  Day,  and  if  the  plaintiff  had  continued 
bakhig  from  morning  till  night,  it  would  still 
be  but  one  offense;  that  the  four  convictions 
were  for  one  and  the  same  offense;  and  that  aa 
action  would  lie  against  the  Justice  and  the 
officers.  On  the  other  side  it  was  urged  that, 
as  the  Justice  had  general  Jurisdiction  of  the 
offense  in  question,  the  convictions  must  be 
quashed,  or  reversed  on  appeal,  before  tbey 
could  be  questioned.  At  a  subsequent  day,  thte 
unanimous  ophiion  of  the  court  was  dehvered 
by  Lord  Mansfield.  He  first  considered  the 
question  whether  the  iesality  of  the  convictiom 
could  be  objected  to  before  th^  were  quashed 
As  to  this  he  said:  "Here  are  three  convictioni 
of  a  baker,  for  exercising  his  trade  on  one  and 
the  same  day,  he  having  been  before  convicted 
for  exercising  his  ordinary  calling  on  tha. 
identical  day.  If  the  Act  of  Parliament  eive^. 
authori^  to  levy  but  one  penalty,  there  te  as 
end  of  the  question;  for  there  is  no  penalty  at 
common  law.  On  the  oonstruction  of  the  Aot 
of  Parliament  the  offense  is  'exercising  his  ordi 
nary  trade  upon  the  Lord's  Day;*  and  that  with- 
out any  fractions  of  a  day,  hoonr  or  minutes. 
It  Ib  but  one  entire  offense,  whether  lonser  oi 
shorter  in  point  of  duzanon;  so,  whether  ii 
consists  of  one,  or  of  a  number  of  particular 
acts.  The  peoi^tf  incuned  for  this  offense  ia 
five  shillings.  There  ia  no  idea  conveyed  bj 
the  Act  itself  that,  if  a  tailor  sews  on  the  Lordle 
Day,  every  stitch  he  takes  is  a  separate  offense; 
or,  if  a  shoemaker  or  carpenter  work  for  differ- 
ent customers  at  different  times  on  the  same 
Sunday,  that  thoae  are  so  many  separate  and 
distinct  offenses.  There  can  be  but  one  entire 
offense  on  one  wad  the  same  day.  And  this  ia 
a  much  stronger  case  than  that  whidi  has  beea 
alluded  to,  oi  killinff  more  haras  than  one  on 
the  same  day.  EuUng  a  shigia  hare  is  an 
off ense;  but  the  kHUng  ten  more  on  the  same 
day  wul  not  multiply  the  offense,  or  the  pen- 
alty imposed  by  the  statute  for  killing  one. 
Here,  repeated  offenses  are  not  the  object  whidi 
the  Legialatnre  had  in  view  in  making  the  stat- 
ute; but  singly,  to  punish  a  man  for  exerdihig 
his  ordinaiy  trade  and  calling  on  a  Sunday. 
Upon  this  construction,  the  Justice  had  no  Juris* 
diction  whatever  in  respect  of  the  three  last 
convictions.  How,  then,  can  there  be  a  doubt 
but  that  the  plaintiff  mii^t  take  Oiisol^e^on 
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rtth0triair  Ai  to  JnstlMiif  the  levy  under 
Ihelart  three  mmoU,  jCmiMansfleid  said: 
'"Bat  what  ooold  the  jiutiflcalSon  have  been  in 
thla  ease,  if  any  had  oeen  attempted  to  be  set 
vp?  It  ooold  only  have  been  tbia:  Tliat  be- 
canae  the  plaintiff  had  been  oonvlcted  of  one 
effenae  on  that  day,  therefore  the  Justice  had 
convicted  him  in  thxee  other  offenses  for  the 
aame  act  Bv  law  that  is  no  justification.  It 
li  illegal  on  the  face  of  it;  and,  therefore,  as 
was  vezy  righUy  admitted  by  the  counsel  for 
the  defendant,  m  tlie  argument,  if  put  upon 
the  record  by  way  of  plea,  would  have  been 
had,  and  on  demurrer  must  have  been  so  ad- 
Judged.  Moet  clearly,  then,  it  was  open  to  the 
plaintiff,  upon  the  general  issue,  to  take  advan- 
tage of  it  at  the  trial  The  question  does  not 
torn  upon  niceties;  upon  a  computation  how 
many  iiours  distant  the  seyeral  bakings  hap- 
pened; or  upon  the  fact  of  which  conviction 
was  prior  in  point  of  time;  or  that  for  uncer- 
tainly in  that  respect  they  should  all  four  be 
held  bad.  But  it  goes  upon  the  sround  that 
the  offense  itself  can  be  committea  only  once 
in  the  same  day." 

In  the  case  at  bar  the  statute  iwovides'that  if 
any  male  person  shall  thereafter  cohabit  with 
more  than  one  woman,  he  shall,  on  conviction, 
be  puniahed  thus  and  so.  The  Judgment  in 
the  case,  taken  in  connection  with  the  other 
proceedings  in  thereoord  and  the  statute,  shows, 
within  the  principle  of  Oreppt  v.  Durdtn,  that 
there  was  but  one  entire  offense,  whether 
longer  or  shorter  in  point  <rf  duration,  between 
the  earliest  day  laid  in  any  Indictment  and  the 
latest  day  laid  in  any.  There  can  be  but  one 
offense  between  such  earliest  day  and  the  end 
of  the.continuous  time  embracea  by  all  of  the 
indictments.  Not  only  had  the  court  which 
tried  them  no  Jurisdiction  to  Inflict  a  punish- 
ment in  respect  of  more  than  one  of  the  convic- 
tions, but,  as  the  want  of  Jurisdicdon  appears 
on  the  face  of  the  Judgment,  the  oblection  may 
be  taken  on  habea9  eorpui,  when  the  sentence 
on  more  than  one  of  the  convictions  is  sought 
to  be  enforced.  If  such  an  objection  ooulo  be 
taken  in  Oh^i^M  T.  Dunfofi,  in  a  collateral  action 
for  damages,  it  can  be  taken  on  %  habeat  earpus 
to  rdease  the  parfy  from  imprisonment  under 
the  illegal  Judgment  These  considerations 
dlatfaiffuiah  the  case  from  that  of  3b  parte  Biff^- 
iow^  fMtupra,  and  bring  it  within  theprinciple 
of  such  cases  wiSasparte  MiUtaan,  71  U.  8.  4 
WaU.  2, 181  ri8J981, 289] :  JBbf  parte  Lange.  86 
U.  S.  18  WaD.  188,  178  [21:872, 8791;  and  Ebo 
parte  Wa$an,  114  U.  S.,  417  [29:891. 

A  distinction  Is  laid  down  in  adjudged  cases 
and  in  text  writers  between  ah  offense  contlnu- 
oos  in  ita  character,  like  the  one  at  bar,  «nd  a 
ease  where  the  statute  Is  aimed  at  an  offense 
that  can  be  committed  uno  ictu.  Hie  subject 
ia  discussed  fai  1  Wharton's  Oriminal  Law,  9t]i 
ed.  sections  27,  981,  and  the  cases  on  the  sub- 
ject are  dted. 

The  prindide  which  gorems  the  present  case 
has  been  recognized  and  apTOpved  in  many 
caaea  in  the  United  States:  WaMwm  t.  ^ 
Jnroif,  (1810)  7  Johns.  184;  Mayor  y.  OrOrenan. 
a816)  12  Johns.  122;  Tiffanp  r.  Driggs,  (1816) 
18  Johna.  268;  BUOer.  (hmn.  Cl81^2Murph. 
t71;  U.  8.  T.  Jr(^brmM  (1880),  4  Cranch,  C. 
C.  104;  iStote T.  NiUtaW9^,  88 Yt  fS»SiBtaUr. 
Zindle^  (1800),  14Ind.  480;  murgie  t.  /Bj^ard 
ISOU.  8. 


a8n),46N.  T.  446;  FMsrr.  JT.  T.  C.  d  K 
R  B.  R  Oo.  a871)46N.  Y.  644;  8taU^.  Eg- 
gUM  (1876),  41  Iowa,  674;  U.  8.  v.  JT.  T. 
Ouaraiiig  A  Indmmtu  Co.  (1876)  8  Ben.  269: 
U.  8  T.  JBhrieB,  Oo.  (1877)  9  Ben.  67, 68. 

Thecaseof  Oommonweaith  v.  Oonnore,  116 
Mass.  86,  gives  no  supoort  to  the  view  that  a 
grand  Jury  may  diviae  a  single  continuous 
offense,  running  through  a  past  period  of  time, 
into  such  parts  as  it  may  please,  and  cbS\  each 
part  a  separate  offense.  On  the  contnuy,  in 
OommonweaUh  t.  BdUnmm,  126  Mass.  259,  it  is 
said  that  the  offense  of  keeping  a  tenement  for 
the  illegal  sale  of  intoxicating  liquors  on  a  day 
named,  and  on  divers  other  fiiys  and  times  be- 
tween that  day  and  a  subsequent  day,  is  but 
one  offense,  even  though  the  tenement  is  kept 
during  every  hour  of  the  time  between  those 
two  days,  such  offense  being  continuous  in  its 
character. 

On  the  whoie  eate  toe  a/re  unaiUmauelg  of  opin- 
ion that  the  order  andjvdgment  qf  theHiSriei 
Court  for  the  Third  Judieiai  Dietriet  of  Utah 
TorrUorg  must  be  revened  and  the  case  be  re- 
manded to  thaieourt,  teith  adirecHon  to  grant 
the  wit  ofhabeae  oorpue  prayed  for,  andtotake 
iuehproeeedinge  thereon  ai  may  be  in  eortfbrmitg 
toith  law  and  nfftineomieUfU  with  the  opinion 
ofthie  court, 
lYueoopT.   Test: 

James  H.  MoKeniiey.  Clerk,  Sap.  Oonrt  U.  8. 


PENBA(X)LAIOB  COKPANY,FV.inSfrr.,      jgigj 

DAVID  PERRY. 

(See  8.  a  Reporter's  ed.aiS,  am) 

JSgeetment-'-dtfeetive  wrdiet. 

In  an  aotkm  of  ejeotmenta  verdlotforthe  plaint- 
iff wMoh  does  not  state  the  quantity  of  tlie  estate 
or  describe  the  land  will  not  sustain  a  Judgment  in 
bis  favor. 

[Na  lOOJ 
Bubmitted  VecftO,  188$.    Bedded  JM.  7,1887, 

Pr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Florida. 
Sefoereed, 
The  case  appears  in  the  opinion. 
Meters.  C.  w.  Joa«s  and  Wm.  ▲•  Blount, 
for  plaintiff  in  error. 
Mr.  E«  ▲•  Perrjr,  for  defendant  in  error. 

Mr.  Ohiif  Justice  Waits  delivered  the  opin- 
ion of  the  court: 

A  Statute  of  Florida,  approyed  February  28, 
1881,  contains  the  following  provisions:  [319] 

"  Sec.  4.  The  yerdict  in  actions  of  ejectment 
shaU,  when  for  the  plaintiff,  state  the  quantity 
of  the  estate  of  the  plaintiff,  and  describe  the 
land  bv  its  metes  and  bounds,  by  the  number 
of  the  lot  or  other  certain  description. 

"  Sec.  6.  The  Judgment  awarmng  possession 
shall,  in  like  manner,  state  the  quantity  of  the 
estate,  and  give  description  of  the  lana  recov- 
ered." 

This  waa  an  action  of  ejectment,  and  the 
verdict,  which  was  for  the  plaintiff,  did  not 
state  the  quantity  of  the  estate  or  describe  the 
land.  This  is  assiffned  for  error,  amonff  others, 
ai^  Ftony,  the  defindant  in  enw,  in  the  brief 
which  has  been  filed  hi  his  behalf,  0Qn/.eeBesthat 
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tlie  Judgment  in  his  favor  is  thereby  yitiated. 
Without  considering  any  of  the  other  emna 
assigned,  therefore,  im  rmmm  ike  judgment  an 
ihU  ground  alone  and  remand  the  eauae  far  a 
new  trial, 

Revereod, 

True  copy.   To^s 

James  H.  MoKennej,  Clerk,  Sup.  Court,  U.  8* 


UNITED  STATES.  Piff., 

STEPHEN  A.  NORTHWAY. 

(See  S.  a  Reporter's  ed.  827-88S.) 

Criminal  lata — embezslemont^  mieappUeaiion 
and  abstraction  oj  j  unde  of  naUonnd  banking 
aeeoeiation — indictment  under  eecHon  St09 
R,  S.-'Wjfjeiencv  of  various  oounte  eerUfi- 
cate  of  division  %n  opinion, 

1.  Upon  a  certificate  of  division  In  opfnlOn  be- 
tween the  Juderes  of  the  droult  court,  this  court 
declines  to  answer  the  question  whether  either  of 
several  counts  in  an  indictment  charges  an  offense 
under  the  laws  of  the  United  States,  because  too 
vague  and  generaL 

2.  An  allegation  in  the  Indictment  charging  the 
defendant  with  committing  the  acts  therein 
charged  against  him,  as  **pr6sident  and  agent**  of 
a  nationalbank,  is  neither  too  uncertain  nor  oon- 
tradiotory. 

3.  A  willful  and  criminal  misapplication  of  the 
funds  of  a  national  banking  association,  as  defined 
by  section  GSBOO  Revised  Siatutes.  may  be  made  by 
an  officer  or  agent  thereof  without  having  pre- 
\iously  received  them  into  his  manual  possesnon. 
There  is  a  distinction  between  said  offense  and  em- 
bezzlement. In  the  former  it  is  unnecessary  to 
charge  possession  in  the  indictment;  while  in  the 
latter,  a  charge  of  possession  is  required  in  describ- 
ing the  ofTense. 

4.  In  an  indictment  charging  the  president  of  a 
national  banking  association  with  aiding  and  abet- 
ting the  cashier  in  the  misapplication  or  its  funds^ 
it  is  unnecessary  to  charge  him  with  knowledge  of 
the  offlcial  character  of  the  cashier. 

5.  To  constitute  the  oifense  of  abstracting  the 
funds  of  a  national  banking  association,  within  the 
menning  of  said  section.  It  is  necessary  that  the 
funds  of  the  association  should  be  abstracted  with- 
out its  knowledge  and  consent,  with  the  intent  to 
Injure  or  defraud  it  or  some  other  company  or  per- 
5<^n,  or  to  deceive  some  officer  thereof,  or  an  agent 
appointed  to  examine  its  affairs. 

0.  The  offense  of  abstracting  the  funds  of  such  an 
association  is  not  necessarily  equivalent  to  the  of- 
f cn.««c  of  larceny.  The  word  ^  abstract,**  as  used  In 
the  statute,  has  but  one  meaning,  being  that  which 
is  attached  to  it  in  its  ordinary  and  popular  use;  and 
it  is  to  be  accepted  with  that  mean^  in  framing 
an  indictment. 

7.  The  allegation  In  the  Indictment  In  question, 
-that  the  defendant  *^ras  then  and  there  president 
and  agent  of  a  certain  national  banking  association 
*  *  *  theretofore  duly  organised  an<f  established 
«  *  *  under  the  laws  of  the  United  States,**  suffi- 
•ciently  states  that  said  association  was  organ- 
ized under  the  National  Danking  Act  and  to  carry 
on  business  under  the  laws  of  the  United  States. 
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N  a  certificate  of  division  in  opinion  be- 
tween the  Judges  of  the  Circuit  Court  of 
the  United  States  for  the  Northern  District  of 
Ohio. 

The  facts  and  case  appear  in  the  opinion. 

Mr,  G.  A.  Jenks*  Solicitor- Gen,,  for  the 
United  States. 

Messrs,  Am  J.  Karrln,  J.  B.  Burrows 
and  W,  TT.  Boyington,  for  defendant 

f328J       Jlfr.  cTiMMcff  Matthews  delivered  the  opin- 
ion of  the  court: 

On  the  28d  of  April,  1886,  the  grand  Jury 


forthe  Eastern  IMvirion  of  the  Northern  Dto- 
trict  of  Ohio  returned  an  Indictment,  apparentlj 
founded  upon  section  6209  of  the  Revised  Stot- 
utes,  against  Stephen  A.  Northway,  aa  presi- 
dent and  agent  of  the  Second  National  Bank  of 
Jefferson,  a  national  banking  association.  On 
Jaly  18, 1886,  the  record  was,  on  motion  of  the 
district  attorney,  remitted  to  the  circoit  court. 
There  are  fifty-nine  counts  in  the  indictment; 
all  of  these  were  quashed  except  counts  2,  12, 
16, 16,  28,  80,  and  46,  to  each  of  which  the  de> 
fendant  inteiposed  a  general  demurrer.  This 
demurrer  came  on  for  hearing  before  the  dr- 
coit  court,  composed  of  the  cnrouit  Judge  and 
the  district  Judge  for  that  district,  who  certify 
to  US  that  on  the  hearing  ther  were  divided  ana 
opposed  in  opinion  on  the  following  questions. 

*'l.  Whether  either  of  said  counts  charges 
defendant  with  aa  offense  under  the  laws  of  the 
United  States. 

**2.  Whether  the  charging  of  the  defendant 
with  committing  the  acts  therein  charged 
agslnst  him  as  'president  and  agent*  did  not 
vitiate  said  counts  of  said  hidictment 

"8.  Whether,  onder  section  6209  of  the  Re- 
vised Statutes  of  the  United  States,  it  was 
necessaiy  in  the  indictment  to  charge  that  the 
moneys  and  funds  alleged  to  have  been  em- 
bezzled and  misapplied,  or  either,  had  been 
previously  entrusted  to  the  defendant. 

"4.  Whether  it  is  necessary,  in  charjring  said 
defendant  with  aiding  and  abetting  Sylvester 
T.  Fuller,  cashier  of  said  bank,  as  in  counts 
sixteen,  twenty-eight,  and  forty-six,  with  the 
misapplication  of  the  funds  of  said  bank,  to 
charge,  that  the  defendant  then  and  there  knew 
that  said  Fuller  was  such  cashier. 

*'5.  Whether  said  second  count  sufficiently 
describes  and  identifies  the  crime  of  abstracting 
the  funds  of  the  buik  created  by  the  Act  ca 
Congress. 

*'6.  Whether  the  indictment  suffldenUy 
states  that  the  Second  National  Bank  of  Jeffer- 
son was  organized  under  the  National  Banking 
Act,  or  to  carry  on  the  business  of  banking 
under  a  law  of  the  United  States." 

Section  6209  of  the  Revised  Statutes^  under 
which  this  indictment  appears  to  have  been 
drawn,  is  as  follows: 

'*Sec.  6209.  Every  president,  dhrector.  cashier, 
teller,  clerk,  or  agent  of  any  association,  who 
embezzles,  abstracts,  or  willfully  misapplies 
any  of  the  moneys,  funds  or  credits  of  the 
association;  or  woo,  witiiout  authori^  from 
the  directors,  issues  or  puts  in  circulation  any 
of  the  notes  of  the  association;  or  who,  without 
such  authority,  issues  or  puts  forth  anv  certifi- 
cate of  depodft,  draws  any  order  or  bill  of  ex- 
chani;e,  makes  any  acceptance,  assigns  any 
note,  bond,  draft,  bill  of  exchange,  mortgage, 
judgment  or  decree;  or  who  makes  any  false 
entry  in  any  book,  report,  or  statement  of  the 
association,  with  intent,  in  either  case,  to  injure 
or  defraud  the  association  or  any  other  com^ 
pany,  body  politic  or  corporate,  or  any  in- 
divraual  person,  or  to  deceive  any  officer  of  the 
association,  or  any  agent  appointed  to  examine 
the  affairs  of  any  such  association;  and  every 
person  who  with  like  intent  aids  or  abets  any 
officer,  derk,  or  agent  in  any  violation  of  this 
section,  shall  be  deemed  guil^  of  a  misde- 
meanor, and  shall  beimprisonea  not  less  than 
five  yean  nor  more  than  ten." 
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We  proceed  to  dispose  of  the  several  ques- 
tions certified  to  us  in  their  order: 

1.  The  question  whether  either  of  said  counts 
charges  said  defendant  with  an  ofFense  under 
the  laws  of  the  United  States,  which  is  the  first 
one  certitied,  we  decline  to  answer,  for  the 
reason  that  it  is  toovagae  and  general,  within 
the  Act  of  Ck>ngress  authorizing  certificates  of 
this  character  and  the  repeated  decisions  of  this 
court. 

2.  We  are  of  opinion  thac  charging  the  defend- 
ant with  committing  the  acts  therein  charged 
against  him  as  "president  and  agent"  did  not 
vitiate  the  counts  of  the  indictment  in  which 
that  description  is  contained.  The  only 
grounds  on  which   the  contrary   conclusion 

(3301  could  be  predicated  are  that  the  allegation  18 
dther  too  uncertain  or  is  contradictory.  The 
idlegation  is  not  uncertain,  as  it  might  have  been 
if  it  had  been  "president  or  agent"  In  that 
case  it  might  have  been  urged  that  as  the  offense 
was  charged  to  have  been  committed  by  the  de* 
fendant  either  as  president  or  agent,  it  was  un- 
certain in  which  of  these  capacities  he  was 
charged.  For,  although  it  might  be  said  that 
a  president  is  «p  officio  agent  of  the  association, 
there  may  be  many  agents  who  are  not  presi- 
dents. Here  the  description  is  that  he  was 
"president  and  agent,"  and  committed  the 
offense  charged  in  some  capacity  described 
by  botii  terms.  Neither  is  the  description  con- 
tradictory, becaused  he  may  be  both  president 
and  agent.  There  is  no  repugnance  in  the  two 
characters.  Even  on  the  supposition  that  the 
statute  means  to  make  a  distinction  between  the 
two  offices  of  president  and  agent,  there  is 
nothing  in  the  nature  of  either  to  prevent  them 
both  being  hdd  at  the  same  time  by  one  person: 
and  the  acts  charged  mar  in  contemplation  of 
law  have  been  committed  by  him  in  both  capac- 
ities. 

A  fortiori  may  this  be  the  case,  if  evezr  presi- 
dent of  such  an  association  is  to  be  held  by  virt- 
ue of  his  office  to  be  also,  within  the  meaning 
of  the  Act,  an  agent  of  the  association.  In  that 
case,  the  use  of  the  words  "and  agent"  would 
be  mere  surplusage  in  the  indictment.  Being 
already  included  withfai  the  meaning  of  the 
word  "president,"  it  does  not  add  an^^hing  to 
the  description  to  introduce  the  words  "and 
agent."  lliis  question  is  therefore  answered 
In  the  negative. 

8.  The  twelfth  oouni  of  the  indictment 
charges  that  the  defendant,  with  proper  allega- 
tions of  time  and  place,  "  was  then  and  there 
president  and  agent  of  a  certain  national  bank- 
ing association;  to  wit,  '  The  Second  National 
Bank  of  Jefferson,'  theretofore  duly  organized 
and  established,  and  then  existing  and  doing 
husinesB,  in  the  Village  of  Jefferson  and  County 
of  Aahtabula,  in  the  division  and  district  afore- 
said, under  the  laws  of  the  United  States;  and 
the  said  Stephen  A.  Northwav,  as  such  presi- 
dent and  agcait,  then  and  there  had  and  received 
in  and  into  hlB  possession  certain  of  the 
13311  ii^<>°^ys  <u^<^  funds  of  said  banking  association 
'  '  of  the  amount  and  value  of  twelve  thousand 
dollars;  to  wit,  *  «  *  then  and  there  being  the 
property  of  said  banking  association.  *  *  *  and 
then  and  there  being  in  the  possession  of  said 
Stephen  A.  Northway,  as  such  president  and 
agent  aforesaid,  he,  the  said  Stephen  A.  North- 
way,  then  and  there  ♦  *  *  wrongfully,  unlaw 
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fully,  and  with  intent  to  injure  and  defraud 
said  banking  association,  did  embezzle  and  con* 
vert  to  his,  said  Stephen  A.  Northway's  own 
use,"  etc. 

The  fifteenth  count  is  for  wrongfully,  unlaw- 
fullv  and  willfully  misapplying  certain  de- 
scribed funds  of  the  bank,  with  intent  to  injure 
the  association,  and  without  the  knowledge  and 
consent  thereof,  by  paying  and  causing  to  be 
paid  to  certain  persons,  out  of  the  moneys, 
funds  and  credits  then  and  there  belonging  to 
the  property  of  the  association,  a  lar^e  sum  cf 
money  in  the  purchase  by  him,  the  said  North- 
wav, for  the  use,  benefit  and  advantage  of  him- 
self, of  a  large  number  of  shares  of  the  capital 
stock  of  certain  stock  companies.  It  is  not 
alleged  in  this  count  that  the  moneys  and  funds 
so  alleged  to  have  been  misapplied  had  previ- 
ously come  into  the  possession  of  the  ddend- 
ant  by  virtue  of  his  office  and  character  of 
president  and  agent. 

In  respect  to  the  counts  for  embezzlement,  it  is 
Quite  clear  that  the  allegation  is  sufficient,  as  it 
distinctly  alleges  that  tne  moneys  and  funds 
charged  to  have  been  embezzled  were  at  the  time 
in  the  poesession  of  Ibe  defendant  as  president 
and  agent.  This  necessariljr  means  that  they 
had  come  into  his  possession  in  his  official  char- 
acter, so  that  he  held  them  in  trust  for  the  use  and 
benefit  of  the  association.  In  respect  to  those 
funds,  the  charge  against  him  is  that  he  embez- 
zled them  by  converting  them  to  his  own  use. 
This  we  think  fully  and  exactiy  desoibes  the 
offense  of  embezzlement  under  the  Act,  by  an 
officer  or  agent  of  the  association. 

With  respect  to  the  fifteenth  count,  and  oth- 
er similar  counts  charging  a  willful  misappli- 
cation of  the  funds  of  the  bank,  this  allegation 
is  omitted;  tliat  is,  it  is  not  alleged  that  the 
moneys  and  funds  charged  to  have  been  mis- 
applied had  previously  come  into  the  possession 
of  the  defendant.  Neither  do  we  think  this  to 
be  necessary  to  a  description  of  the  offense.  A 
willful  and  criminal  misapplication  of  the 
funds  of  the  association  may  be  made  by  an  of- 
ficer or  agent  of  the  bank  without  having  pre- 
viously received  them  into  his  manual  posses* 
sion.  In  the  case  of  Ths  United  States  v.  Brit- 
ton,  107  U.  S.  666,  669  [27:  620,  526],  the  of- 
fense of  willfully  misapp^nff  Uie  funds  of  a 
banking  association,  as  demiea  by  the  statute, 
was  considered  with  reference  to  the  facts  in 
that  case.  It  was  there  held  that  a  willful 
and  criminal  misap^cation  of  the  -funds,  as 
defined  l^  section  6209,  did  not  include  every 
case  of  an  unlawful  application  of  funds,  in- 
asmuch as  in  the  vbit  statute  itself  there  were 
other  instances  of  unlawful  misapplication  ev- 
idently not  embraced  within  the  intention  of 
section  6200.  For  that  reason  it  was  held,  in 
that  case,  that  it  was  necessaiy  to  specify  the 
particulars  of  the  application,  so  as  to  dia- 
tinguish  that  charged  in  the  indictment  as  wiU- 
ful  and  criminal  from  those  others  contem- 
plated by  the  statute,  which  were  imlawful  but 
not  criminal;  and  it  was  held  to  be  of  the  es- 
sence of  the  criminality  of  the  rosapplication 
that  there  should  be  a  conversion  of  thi)  funds 
to  the  use  of  the  defendant,  or  of  some  person 
other  than  the  association,  with  intent  to  in- 
iure  and  defraud  the  association,  or  some  other 
body  corporate  or  natural  person.  Now,  if  it» 
addition  it  be  necessary  to  the  commission  of 
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the  offense  of  willfiillj  misapplyiDg  the  funds 
of  the  bank  that  they  should  have  come  previ- 
ously into  the  possession  of  the  defendant  in 
his  official  capacity,  so  that  he  could  be  said  to 
have  been  intrusted  with  their  possession,  all 
distincdon  between  the  offenses  of  willfully 
misapplying  the  funds  and  of  embezzlement 
would  disappear.  But  it  is  evidently  the  inten- 
tion of  the  statute  not  to  use  the  words  *'  em- 
bezzle "  and  **  willfully  misapply"  as  synony- 
mous. In  order  to  misapply  the  funds  of  the 
bank  it  is  not  necessary  that  the  officer  charged 
should  be  in  actual  possession  of  them  by  virt- 
ue of  a  trust  committed  to  him.  He  may  ab- 
stract them  from  the  other  funds  of  the  Dank 
unlawfully,  and  afterwards  criminally  misap- 
ply them;  or  by  virtue  of  his  official  relation  to 
the  bank  he  may  have  such  control,  direction 
and  power  of  management  as  to  dbect  an  ap- 
plication of  the  funds  in  such  a  manner  and 
under  such  circumstances  as  to  constitute  the 
offense  of  willful  misapplication.  And  when 
it  is  diarged,  as  in  the  counts  of  this  indict- 
ment, that  he  did  willfully  misapply  certain 
funds  belonging  to  the  association,  by  causing 
them  to.be  ^d  out  to  his  own  use  and  benefit 
in  unauthorized  and  unlawful  purchases,  with- 
out the  knowledge  and  consent  of  the  associa- 
tion, and  with  the  intent  to  injure  it,  it  neces- 
sarily implies  that  the  acts  charged  were  done 
hy  him  in  his  official  capacity,  and  bv  virtue  of 
power,  control  and  management  which  he  was 
enabled  to  exert  by  virtue  of  his  official  relation. 
This,  we  think,  completes  the  offense  intended 
Ly  the  statute:  of  a  willful  misapplication  of  the 
moneys  and  funds  of  a  national  banking  asso- 
ciation. We  therefore  answer  the  third  ques- 
tion in  the  nj^gative. 

4.  The  fourth  question  is  whether  it  is  nec- 
essary, in  charging  the  defendant  with  aiding 
and  abetting  Sylvester  T.  Fuller,  the  cashier  of 
the  bank,  with  the  misapplication  of  its  funds, 
to  charge  that  the  defendant  then  and  there 
Imew  that  said  TuWer  was  such  cashier.  We 
answer  this  question  in  the  negative.  The 
counts  in  question  charge  Fuller  with  having 
made  the  misapplication  of  the  funds  of  the 
bank  as  cashier.  They  further  allege  that 
the  defendant,  being  president  and  agent  of 
the  association,  willfully,  knowingly,  and  un- 
lawfully, and  with  intent  to  injure  said  banking 
association,  before  the  misdemeanor  was  com- 
mitted, "  did  aid,  abet,  incite,  counsel  and  pro- 
cure the  said  Sylvester  T.  Fuller,  he,  the  said 
]fuller,  then  and  there  being  cashier  and  agent 
as  aforesaid,  so  as  aforesaid  to  wrongfully,  un- 
lawfully, and.  willfully  misapply,"  etc.  We 
do  not  think  it  is  necessary,  in  an  indictment 
for  this  offense,  to  charge  any  scienter  more  dis- 
tinctlv.  The  acts  charged  against  Fuller  could 
only  oe  committed  by  him  by  virtue  of  his  of- 
ficial relation  to  the  bank;  the  acts  charged 
against  the  defendant  likewise  could  only  be 
committed  by  him  in  his  official  capacity. 
Both  are  alleged  to  be  officers  of  the  same  cor- 
poration. The  knowledge  that  each  had  of  the 
official  Illation  of  the  other  is  necessarily  im- 
plied in  the  oo-existenoe  of  this  official  relation 
on  the  part  of  both  towards  the  same  coipora- 
tion.  It  is  as  cashier  that  Fuller  was  aidea  and 
abetted  by  the  defendant  in  the  commission  of 
his  offense.  This  allegation  neoessarily  im- 
putes knowledge  of  his  official  character. 


6.  The  second  count  of  the  indictment  is  for 
the  offense  of  abstracting  the  moneys  and  funds 
of  the  association.  In  substance  it  charges 
that  the  defendant  was  president  and  agent  of 
the  Second  National  Bank  of  Jefferson,  there- 
tofore duly  organized  and  established,  and  then 
ezistinff  and  doing  business,  under  the  laws  of 
the  Umted  States;  and  that  the  defendant,  be- 
ing president  and  agent  as  aforesaid,  did  then 
and  there  "wfllfuUy  and  unlawfully,  and  with 
intent  to  injure  the  said  national  bulking  asso- 
ciation, and  without  the  knowledge  and  consent 
thereof,  abstract  and  convert  to  his,  the  said 
Stephen  A.  North  way's,  own  use  certain  moneys 
and  funds  of  the  propcorty  of  said  association, 
of  the  amount  and  value,"  etc.  We  see  no 
reason  to  doubt  the  sufficiency  of  this  descrip- 
tion of  the  offense.  It  is  true  that  the  word 
"abstract,"  as  used  in  this  statute,  is  not  a  word 
of  settied  technical  meaning  like  the  word  "em- 
bezzle" as  used  in  statutes  defining  the  offense 
of  embezzlement,  and  the  words  "steal,  take 
and  carry  away,"  as  used  to  define  the  offense 
of  lai^n^r  at  common  law.  It  is  a  word,  how- 
ever, of  simple,  popular  meaning,  without  am- 
biguity It  means  to  take  or  withdraw  from; 
so  that  to  abstract  the  funds  of  the  bank,  or  a 
portion  of  them,  is  to  take  and  withdraw  from 
the  possession  and  control  of  the  bank  the 
moneys  and  funds  alleged  to  be  so  abstracted. 
This,  of  course,  does  not  embrace  every  ele- 
ment of  that  which  under  this  section  of  the 
statute  is  made  the  offense  of  criminally  ab- 
stracting the  funds  of  the  bank.  To  constitute 
that  offense,  within  the  meaning  of  the  Act,  it 
is  necessary  that  the  monevs  and  funds  should 
be  abstracted  from  the  bank  without  its  knowl- 
edge and  consent,  with  the  intent  to  injure  or 
ddraud  it  or  some  other  company  or  person, 
or  to  deceive  some  officer  of  the  association,  or 
an  agent  appointed  to  examine  its  affairs.  All 
these  elements  are  contained  in  the  description 
of  the  offense  in  the  count  in  question;  the 
connt  is,  therefore,  sufficient  within  the  decis- 
ions of  this  court  upon  similar  statutes.  IT,  8. 
V.  JfOZt,  82  U.  8.  7  Pet  188  [8:  686];  U.  S.  v. 
aimmofu,  96  U.  8.  860  [24: 81^;  tT.  A  r.OmrU, 
106  U.  S.  611  [26:  1186];  U,  S.  v.  Brittan,  «ii- 
pfxk 

Unlike  the  word  "misapply"  as  used  in  the 
same  section,  the  word  "abstract"  is  not  am- 
biguous, because  it  does  not  appear  from  other 
fStB  of  the  statute  that  there  are  two  or  more 
kinds  of  abstracting,  both  unlawful,  but  only 
one  described  as  a  criminal  offense.  The  word 
*' abstract,"  as  used  in  the  statute,  therefore, 
has  but  one  meaning,  being  that  which  is  at- 
tached to  it  in  its  ordinary  and  popular  use.  It 
is  to  be  accepted  with  that  meaning  in  framing^ 
an  indictment  under  the  section,  which  is  not 
required,  in  order  to  be  sufficient,  to  contain 
more  than  those  allegations  which  are  neces- 
sary, when  added  to  the  allegation  of  abstract^ 
ing,  to  complete  the  description  of  the  offense 
intended  by  the  statute.  This  the  count  in 
question  suffidentiy  does. 

It  is  contended,  however,  on  behalf  of  the 
defendant,  that  the  offense  of  "abstracting" 
the  monevs  and  funds  of  the  bank  under  thia 
section  ot  the  statute  is  exactiy  equivalent  to 
the  offense  of  larceny,  and  that  it  can  only  be 
technically  and  appropriately  described  by  the 
words  used  to  describe  the  offense  of  larceny; 
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80  that  ttie  chai:ge  sbould  have  been  "did  ab- 
Btnct,  take,  and  carry  away."  Tbe  answer  to 
this  point,  it  seems  to  us,  is  twofold.  If ,  as  is 
contended,  an  analysis  of  the  section  of  the  stat- 
Qte  demonstrates  that  the  legislative  intent  was 
simply  to  describe  the  offense  of  larcenir  by  an 
officer  or  agent  of  the  bank  of  its  tanoh,  then 
there  is  no  ambignity  or  uncertainty  in  osing 
tbe  word  ''abstract"  m  the  indictment,  as  used 
in  the  statute,  fully  to  describe  the  offense 
charged;  for,  according  to  the  argument,  it  can 
mean  nothing  else,  ana  the  Legislature,  by  sub- 
stituting the  word  "  abstract^'  for  the  words 
which  are  required  technicaUy  to  describe  the 
offense  of  laioeny,  have  justified  the  use  of  the 
same  word  in  the  indictment  But,  in  the  next 
place,  we  do  not  admit  the  proposition  that  the 
offense  of  "abstracting"  the  funds  of  the  bank 
under  this  section  is  necessarily  equivalent  to 
the  offense  of  larceny.  The  offense  of  krceny 
is  not  complete  without  the  ani^tu  furafuk, 
the  intent  to  deprive  the  owner  of  his  property; 
but  under  section  6209  an  officer  of  the  bank 
may  be  guilty  of  "abstracting^'  the  funds  and 
money  and  credits  of  the  bank  without  that 
particular  intent  The  statute  may  be  satisfied 
with  an  intent  to  iniure  or  defraud  some  other 
company,  body  politic  or  corporate,  or  indi- 
vidual person,  than  the  bankmg  association 
whose  property  is  abstracted,  or  merely  to  de- 
ceive some  other  officer  of  the  association,  or  an 
agent  appointed  to  examine  its  affairs.  This 
intent  may  exist  in  a  case  of  abstracting  with- 
out that  intent  which  is  necessary  to  constitute 
the  offense  of  stealing.  We  answer  the  fifth 
question,  therefore,  in  the  affirmative. 

6.  The  sixth  question  is  whether  the  indict- 
ment suffldentiy  states  that  the  Second  National 
Bank  of  Jefferson  was  organized  under  tbe 
National  Banking  Act,  or  to  canyon  the  busi- 
ness of  banking  under  the  laws  of  the  United 
States.  The  language  of  the  indictmentJs  that 
the  defendant '  'was  then  snd  there  president  and 
agent  of  a  certain  national  banking  association; 
to  wit,  'TheSecondNationalBankof  Jefferson,' 
theretofore  duly  organized  and  established  and 
then  existing  and  doing  business  at  the  YUlafe 
of  Jefferson  and  Gonnty  of  Ashtabula,  in  the 
dividon  and  district  aforesaid,  under  the  lavra 
of  the  United  States." 

We  do  not  understand  the  necessity  of  this 
question;  the  allegation  seems  to  be  perfectiy 
explicit  The  disendant  is  charged  by  virtue 
of  his  office  as  president  and  agent  of  a  national 
bankinff  association;  to  wit,  the  Second  National 
Bank  of  Jefferson,  which,  it  is  further  alleged, 
had  been  theretofore  duly  organized  and  estab- 
lished and  was  then  existing  and  doing  bnsiness 
under  the  laws  of  the  United  States.  This  can 
mean  only  that  it  was  organized  and  established 
as  a  banking  association  under  the  Act  of  Con- 
msB  authorizing  the  oivanization  and  estab- 
Rshment  cf  national  banxs,  and  that  it  was  in 
existence  and  doing  business  at  the  time  of  the 
alleged  offense  as  such  national  banking  asso- 
dation,  because  it  could  not  be  organized  and 
established  and  ezisting  and  doing  business  un- 
der the  laws  of  the  Umted  States  in  any  other 
capacity.  This  question  is  accordingly  an- 
swiersd  in  the  affirmative.  TAs$e  anmoers  mil 
be  aeoardinglye&rtifled  to  lAs  (XreuU  Court 
IfeiMoopy.   Test: 

Jamei  H.  MoKenn^,  Clerk.  8ap.  Court,  U.  8. 
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SUSANNA  E.  DUNN,  Admrx.  of  the  Ei- 
tate  of  Geobgb  Dimv,.  Deceased. 
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Marine  Oorpe. 

L  The  Harfne  Corps  to  a  military  body  primarily 
belonging  to  the  Ka^,  and  under  the  control  of 
the  Secretary  of  the  Kavy,  but  liable  to  be  ordered 
to  servloe  in  connection  with  the  Army. 

S.  The  Act  of  Bfaroh  8, 1888,  proyiding  for  a  credit 
for  the  actual  time  of  service  in  the  Army  or  Kavy, 
includes  seryloes  rendered  by  a  member  of  the 
Marine  Corps. 

[No.  1026.] 
Submitted  Jan.  S,  18S7.    Decided  Fhb.  7, 1887. 

A  PPEAL  from  the  Coort  of  Claims.  Re- 
Jlported  below,  21  Ct  CL  20.    Affirmed. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court 

Meeare,  A.  H.  Gajrland*  Atty-Gen,  and  £• 
P.  Dewees»  Auietant  Attorney,  for  appei* 
lanl 

Meetre.  John  Paul  Jobmi  and  Robert 
B.  LInea.  for  appellee. 

Mr,  JvMee  Miller  delivered  the  opinion  of 
the  conrt: 

The  plaintiff  bronffht  her  suit  as  administn^ 
trix  of  the  estate  of  George  Dnnn,  her  hus- 
band, who  died  on  the  20thof  September,  1884, 
to  recover  the  difference  between  what  waa 
paid  her  and  what  she  claimed  should  have 
been  paid  on  account  of  his  service  as  gunner 
in  the  Navv  from  the  11th  day  of  April,  1878, 
until  the  10th  daj  of  December,  1888.  The 
court  of  claims  gave  her  a  Judgment  for 
$2,288.10.  This  Judgment  was  rendered  upon 
Uie  following  flnding  of  facts: 

"  1  George  Dunn,  the  claimant's  intestate, 
waa  appointed  a  gunner  in  the  Navy,  April  11, 
1871,  and  served  as  such  until  Januaiy  1, 1888. 
He  was  snbsequentlv  retired,  and  has  since 
died. 

''2.  Prior  to  his  appointment  in  the  Navy, 
he  had  served  in  the  Marine  Corps.  He  en- 
tered this  corps  first,  June  10, 1848,  in  the  elev- 
enth year  of  his  age  as  a  boy.  bound  for  ten 
years  and  twenty-two  day's,  to  leam  music,  and 
June  22, 1844,  was  rated,  as  a  flfer;  discharged 
September  8. 1848. 

"Re-enlisted  September  0,  1848,  for  four 
years;  discharged  June  8, 1849,  by  order  of  the 
Secretary  of  the  Navy,  as  a  minor. 

"  Be-enlisted  August  10, 1849,  for  four  years, 
as  a  fifer:  diacharfl»d  June  9, 1868. 

"  On  the  same  day,  to  wit,  June  9, 1868,  he 
re-enlisted  for  four  years,  as  a  flfer;  dischaiged 
April  1, 1864,  under  a  surgeon's  certificate. 

'*  Re-enlisted  August  81, 1864,  for  four  years, 
as  a  fifer;  discharged  February  24,  1867,  under 
a  su^^n's  certificate. 

"  Ke-enlisted  May  19, 1867,  for  four  years,  as 
a  fifer;  discharged  September  1, 1882,  under  a 
surgeon's  certificate. 

"  The  time  of  actual  service  from  his  first 
enlistment,  June  10, 1848,  to  his  last  discharge 
September  1,  1882,  amounts  to  sixteen  years 
five  months  and  twenty-six  da3rs. 

"8.  Between  the  dates  of  his  first  enlistment 
and  September  8,  1868,  he  served  on  board 
United  States  vessels  of  war,  under  the  com- 
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mand  of  navy  offlcen,  for  five  yean  and  two 
monthfl. 

"  Where  and  under  what  command  the  re- 
mainder of  his  aeryice  waa  rendered  does  not 
appear. 

"  Chnduiian  of  Law, 

"  Upon  the  foregoing  findings  of  facta  the 
court  deddea  as  conclusion  of  law: 
•  "That  the  sixteen  years  fire  months  and 
twenty-six  days  of  serrice,  shown  in  finding  3 
to  have  heen  rendered  by  claimant's  intestate 
as  an  enlisted  man  in  the  Marine  Qorps,  should 
be  credited  to  him  in  calculating  longevity 
pay  under  the  Act  of  March  8, 18CS.  22  Stat. 
at  L.  478. 

"  By  so  crediting  this  service  the  claimant  is 
entitled  to  recover  the  sum  of  $2,888.10." 

The  controversy  arises  upon  the  construction 
to  be  given  to  the  following  clause  in  the  Act 
making  appropriation  for  the  naval  service, 
passed  March  8,  1888,  22  Stat,  at  L.  478. 
Section  1  of  that  statute  makes  provision  for 
the  payment  of  the  officers  of  the  Navy,  of 
which  George  Dunn,  the  plaintiff's  intestate, 
wasone  at  that  time.  After  reciting  tbeofflceis, 
clerks,  and  other  persons,  including  naval 
cadets,  whose  compensation  is  embraced  in  the 
aggregate  sum  of  $800,000,  the  section  uses  this 
language:  "  And  all  officers  of  the  Navy  shall 
be  credited  with  the  actual  time  they  may  have 
served  as  officers  or  enlisted  men  in  the  regular 
or  volunteer  Army  or  Navy,  or  both,  and  shall 
receive  all  the  benefits  of  such  actual  service  in 
all  respects  in  the  same  manner  as  if  all  said 
service  had  been  continuous  and  in  the  regular 
Navy  in  the  lowest  grade  having  graduated 
pay,  held  by  such  officer  since  last  enterfaig  the 
service." 

The  phdntiff  asserted  that  in  adiusting  her 
claim  tor  her  husband's  service  with  the  ac- 
counting officers  of  the  department  she  was  en- 
titled to  the  benefit  of  this  provision  on  ac- 
count of  the  service  found  to  have  been  rendered 
by  him  in  the  second  subdivision  of  the  facts 
as  found  by  the  court  These  accounting  of- 
ficers refused  to  make  this  allowance  because, 
I  ^^2 1  as  they  said,  the  services  thus  rendered  were  in 
in  the  Marine  Corps  and  not  in  the  Army  or 
Navy. 

It  must  be  conceded  that  the  Marine  Corps, 
a  military  body  in  the  regolar  service  of  me 
United  States,  occupies  something  of  an  anom- 
alous position,  and  is  often  spoken  of  in  stat- 
utes which  enumerate  "  the  Army,  the  Navy, 
and  the  Marine  Corps,"  or  "the  Army  and  the 
Marine  Corps,"  or  '*  the  Navy  and  the  Marine 
Corps,"  in  a  manner  calculated  and  intended  to 
point  out  that  it  is  not  identical  with  either  the 
Army  or  the  Navy.  And  this  aigument  ia  the 
one  very  much  pressed  to  show  that  service  in 
the  Manne  Corps  is  not  service  in  the  Army  or  in 
the  Navy.  On  the  other  hand,  the  services  ren- 
dered by  that  corps  are  always  of  a  military 
character,  and  are  rendered  aa  put  of  the  du- 
ties to  be  performed  by  either  the  Army  or  the 
N^vy.  If  there  are  services  prescribed  for  that 
corps  by  the  Statutes  of  the  United  States,  or 
the  reguhitions  of  either  the  Army  or  the  Navy, 
which  are  not  performed  in  immediate  connec- 
tion with  the  Army  or  the  Navy,  and  under  the 
control  of  the  heads  of  the  Army  or  Navy, 
either  dvil  or  military,  we  have  not  been  made 
aware  of  it  The  military  establishment  of 
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this  oonntry  is  divided  by  the  general  laws  of 
the  United  States  into  the  Army  and  the  Navy, 
and  ov»  each  of  these  one  of  the  great  heads 
of  departments,  called  secretaries,  is  appointed 
to  preside,  to  manage  and  toadminister  its  affaira. 
The  administrative  functions  of  the  Executive 
are  mostly  under  the  President,  distributed  and 
allotted  among  the  seven  great  departments,  at 
the  head  of  each  of  which  is  a  mhiister  for  that 
department  Such  is  the  theory  of  the  distri- 
bution of  executive  administration  established 
by  the  Statutes  of  the  United  States. 

The  Marine  Corps  is  a  military  body,  de- 
signed to  perform  military  services;  and  while 
they  are  not  necessarily  performed  on  board 
ships,  their  active  service  in  time  of  war  is 
chiefiy  in  the  Navy,  and  accompanying  or 
aiding  naval  expeditions.  In  time  of  peace 
they  are  located  in  navy  yards  mainly,  al- 
though occasionally  they  mav  be  used  in  forts 
and  arsenals  belonging  more'immedialely  to  the 
Army.  The  Statutes  of  the  United  States,  in 
prescribing  the  duties  which  they  may  be  re- 
quired to  perform,  have  not  been  very  dear  in  roKs 
any  expression  which  goes  to  show  how  far  '' 
these  services  are  to  be  rendered  under  the  con- 
trol of  the  officers  of  the  Navy  or  of  the  Army. 
It  is  dear  that  they  may  be  ordered  to  service  m 
either  branch;  but  we  are  of  opinion  that,  taking 
all  these  statutes  and  the  practice  of  the  Gov- 
ernment together,  they  are  a  military  body, 
primarily  belonging  to  the  Navy,  and  under  the 
control  of  the  head  of  the  naval  department, 
with  liability  to  be  ordered  to  service  in  con- 
nection with  the  Army,  and  in  that  case  under 
the  command  of  army  officers. 

Section  15d9  of  the  Revised  Statutes  of  the 
United  States  enacts  that  no  person  under 
twenty  or  over  twen^-fi ve  years  of  age  shall  be 
appointed  from  dvil  life  as  a  commissioned 
officer  of  the  Marine  Corps  until  his  qualifi- 
cations for  such  service  have  been  examined 
and  approved  under  the  directions  of  the  Sec- 
retary of  the  Navy;  and  section  1800,  imme- 
diately f  ollowine,  provides  that  all  marine  offi- 
cers shall  be  credited  with  the  len^  of  time 
that  they  have  been  employed  aa  officers  or  en- 
listed men  in  the  volunteer  service  of  the  Unit- 
ed States.  Sections  1618,  16H  1616  and  1616 
very  dearly  place  the  non-commissioned  offi- 
cers, musiaans,  or  privates  of  the  Marine  Corps 
under  the  orders  of  the  Secretary  of  the  Navy, 
with  reference  to  their  performance  in  the  Cap- 
itol grounds,  or  the  President's  grounds,  and 
with  reference  to  their  rate  of  pay  and  their  ra- 
tions. Section  1621  declares  that  the  Marine 
Corps  shall  at  all  times  be  subject  to  the  laws 
and  relations  established  for  the  govern- 
ment  of  the  Navy,  except  when  detadied  for 
service  with  the  Army  by  order  of  the  Presi- 
dent, and  when  so  detached,  shall  be  subject  to 
the  rules  and  articles  of  war  prescribed  for  the 
government  of  the  Army.  Section  1628,  which 
relates  to  the  retirement  of  officers  with  rank 
and  pay,  enacts  that,  in  the  case  of  an  officer  of 
the  Mfurine  Corps,  the  retiring  board  shall  be 
selected  by  the  Secretary  of  the  Navy,under  the 
dkection  of  the  President  Two  fifths  of  the 
boud  shall  be  selected  from  the  medical  corps 
of  the  Navy,  and  the  remainder  from  the  offi- 
cers of  the  Marine  Corps. 

It  seems  to  us  that  these  provisions  of  the 
Revised  Statutes,  bringing  together  the  enact- 
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ments  of  CoDeress  on  the  sabject  of  the  Marine 
[254]    Corps,  show  Siat  the  primary  ixnition  of  that 
body  in  the  military  serrioe  is  that  of  a  part  of 
the  Navy,  and  its  chief  control  is  placed  under 
the  Secretary  of  the  Navy,  there  behig  excep- 
tions, when  it  may,  by  order  of  the  President 
or  some  one  having  proper  authority,  be  placed 
more  immediately,  fpr  temporary  duty,  with 
the  Army,  and  under  the  command  of  the  su- 
perior army  officers. 
This  view  of  the  subject  was  taken  by  this 
.    eourt  in  the  case  of  WiOcea  v.  Dinaman,  48  U. 
6.  7  How.  89  [12:  618].    Dhisman  was  a  pri- 
vate in  the  Jkurine  Corps  under  Commodore 
Wilkes  in  the  exploring  expedition,  and  his 
I  term  of  service  having  expired  he  entered  into 

a  contract  for   re^nlistment  to  serve  until 
!  the  return  of  the  vessel.    The  Act  which  au- 

I  thorized  his  re-enlistment  applied  to  seamen 

i  and  to  service  of  anybody  enlisted  for  the  Navy. 

Dinsman  was  subjected  to  severe  discipline  by 
I  the  orders  pf  Commodore  Wilkes,  for  which  he 

brought  this  suit  in  the  nature  of  an  action  of 
trespass,  and  alleged  thut  after  the  expiration 
of  lus  service  he  was  not  lawfully  re^nlisted, 
as  he  was  not  a  seaman  when  enlisted  for  the 
Navy,  by  reason  of  his  being  in  the  Marine 
Corps.  The  court  examined  into  this  question 
and  held  that  he  belonged  at  that  thne  to  the 
Nayy,  saying,  among  other  things:  "Though 
marmes  are  not,  in  some  senses,  'seamen,'  and 
their  duties  are  in  some  respects  different,  yet 
they  are,  while  employed  on  board  public  ves- 
sels, persons  in  the  naval  service,  persons  sub- 
ject to  the  orders  of  naval  officers,  persons  un- 
oerthe  government  of  the  Naval  Code  as  to  pun- 
ishment, and  persons  amenable  to  the  Navy 
Department.  Their  very  name  of  'marines' 
inoicates  the  place  and  nature  of  their  duties 
generally.  And  beside  the  analojries  of  cheir 
auties  in  other  countries,  theur  first  creation 
here  to  serve  on  board  ships  expressly  declared 
them  to  be  a  part  'of  the  crews  of  each  of  said 
ships.'  Act  of  March  27,1794,  IStot.  at  L.8(K), 
§  4.  Their  pay  was  also  to  be  fixed  in  the 
same  way  as  that  of  the  seamen  (g  6,  p.  861). 
8o  it  was  tkpin  by  the  Act  of  April  27, 1798, 1 
Stat  at  L.  652.  And  they  have  ever  since  been 
associated  with  the  Nayy,  except  when  spe- 
cially detafled  bv  the  President  for  service  in  the 
Army.  *  *  *  Thus  paid,  thus  serving,  and 
thus  governed  like  and  with  the  Navy,  it  is 
[ItBS]  certainly  no  forced  construction  to  consider 
them  as  embraced  in  the  spirit  of  the  Act  of 
1887  by  the  description  of  persons  'enlisted  for 
tbe  Navy.' " 

And  referring  to  the  Act  of  June  80, 1884,  the 
provision  of  which  is  found  in  section  1621  of 
the  Revised  Stotutes,  "that  the  said  corps  shall 
at  all  times  be  subject  to  and  under  the  laws 
and  regulations  which  are  or  may  hereafter  be 
established  for  the  better  government  of  the 
Navy,"  the  opinion  says  that  this  strengthens 
the  conclusion  of  the  court,  and  that  that  corps 
thus  in  some  respects  became  still  more  closely 
identified  with  the  Navy. 

Whatever  view  may  be  taken  it  cannot  be 
considered  as  a  distinct  military  organization. 
Independent  of  the  departments  of  the  Army 
and  Navy  and  under  the  supervision  and 
control  of  neither  of  them,  having  no  su- 
perior outside  of  its  own  officers,  except 
the  President.    Such  aposition  is  at  war  vrith 


the  whole  policy  of  the  distribution  of  pow- 
er among  the  executive  departments  as  we 
have  aJieady  shown;  and  while  it  mav  be 
true  that  it  is  not  so  exclusively  a  part  of  tbe 
Navy  as  ships  and  navy  yards  are,  yet  its  gen- 
eral supervision  and  control  remain  with  the 
Navy  Department. 

We  think  that  the  Act  of  1883,  under  which 
this  suit  is  brought,  providing  for  a  credit  for 
the  actual  time  of  service  in  the  Army  or  Navy, 
or  both,  is  comprehensive  enough  to  include 
the  services  of  George  Dunn,  recited  in  the 
second  finding  of  the  court,  as  they  must  have 
been  rendered  either  in  the  one  or  the  other— 
either  in  the  Army  or  the  Navy — and  if  ren- 
dered in  either,  or  part  in  one  and  part  in  the 
other,  they  still  entitle  the  claimant  to  receive 
comj^nsation  on  the  basis  of  services  coming 
withm  the  statute. 

ThejudgmerU  qf  tha  Court  of  CkUms  is  trf* 
flnned. 
True  copy.    Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 


THOMAS  HcNALLT,  Appi., 

9. 

THE  STEAM  TUG  L.  P.  DAYTON,  Her 
Tackle,  etc.,  H.  MoKat  Twomblt,  Claim- 
ant; THE  STEAM  TUG  JAMES  BOWEN, 
Her  Tackle,  etc.,  Daioel  Shea,  Claimant; 
AOT  THB  FLOAT  OR  SCOW  Called 
"NO.  4,"  Hugh  J.  Jbwstt,  Receiver,  etc.. 
Claimant 

(BeeS.  a  ^TheL,  P.  Dayton,'"  Reporter's  ed.  3B7-868.) 

CoUitiifn  between  two  tuge-^ibel  against  both  to 
reeo9er  damages  for  injury  to  tow—  burden  qf 
proof— w>  presumption  against  either  tug— a 
tug  not  a  eommon  carrier— pkadiTig, 

Upon  a  Ubel  against  two  tug8,llled  to  reoo  ver  dam* 
ages  resultliisr  to  a  tow  by  reason  of  a  collision  be- 
tween said  tugs,  it  Is  Held  that  the  undisputed  facts 
did  not  ooDstitute  a  prima  fade  case  H^ainst  both 
tui^ ;  that  the  burden  of  proof  was  upon  the  libel- 
ant to  establish  a  case  of  neffligence  against  each 
of  the  tugs  seiMtfately  and  independently:  that  the 
tow  was  not  in  the  position  of  a  vessel  at  anchor, 
but  was  80  far  idenafled  with  its  own  tug  as  to  be 
bound  by  the  fault,  if  any,  of  the  latter;  that,  as  re- 
spects the  other  tug,  the  same  burden  of  establish* 
ing  the  fault  charged  against  It  rests  upon  the  libel- 
a^  as  the  law  would  impose  upon  its  own  tug  if 
she  were  the  libelant;  that,  as  between  the  tow  and 
Its  tag,  the  oontraot  of  towage  involves  a  responsi- 


bility  for  loss  upon  the  tug  only  by  reason  of  the 
want  of  ordinary  care ;  that,  upon  the  face  of  the 
pleadings,  the  question  of  where  the  fault  lies  is 
uideterminate,  there  being  no  presumption  against 
either  tug;  that  the  burden  of  proof  Is  not  changed 
because  use  facts  of  the  case  and  the  causes  of  the 
collision  are  peculiarly  within  the  knowledge  of  the 
respondents;  and  that  one  of  the  answers  does  not 
afflmatively  show  negligence  and  a  violation  of  the 

rules  of  navigation. 

[No.  146J 
Argued  Jan,  21,  t4, 1887,    Decided  Feb.  7, 1887, 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York.    Reported  below,  18  Blatchf.  411,  4ia 


he  history  and  facts  of  the  case  fully  appeal 
in  the  opinion  of  the  court 

Messrs,  Edward  D.  MeCarthy  and 
Charles  M.  Da  Costa*  for  appellant: 

That  both  these  tugs  should  niave  been  con- 
demned is  a  necessary  lesal  deduction  from  the 
following  admissions:  that  the  coUision  was 
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Ihe  result  of  want  of  ordinaiy  can,  or  rather 
of  groBS  negligence;  fbaii  the  respondentt  were 
actors,  and  that  the  Ubdant  was  a  paatdye  suf- 
ferer. 

What  the  law  presumes,  to  wlt»  that  the  aet- 
018  had  knowleoge  of  all  the  facts  in  which 
they  participated,  each  one  of  them  here  ad- 
mits, or  charging  fault  against  the  other. 

The  law  also  presumes  that  the  libelant  was 
ignorant  of  the  facts  leading  up  to  the  collision. 

This  presumption  is  always  made  in  behalf 
of  bailors  against  care  takers;  audit  is  on  this 
presumption  that  carriers  and  depositaries  are 
tmiformly  required  to  assume  the  burden  of 
proof,  at  suit  of  their  baOors. 

A  vessel  tied  aa  ours  was  is  to  be  considered 
as  cargo. 

TheAlabamaand  77^G^affMe0dfc,92n.  8.887 
m:  764);  ne  Johnaon,  76  U.  B.  9  Wall.  151  (10: 
610);  Sproul  t.  Hminaway,  14  Pick.  1;  Siwrgii 
V.  Bayer,  65  U.  a  34  How.  110  (16:  581). 

It  can  make  no  difference  that  in  any  case 
the  fault  has  been  committed  by  one  person,  or 
by  many;  by  one  vessel  or  by  two.  It  ia  no 
reason  why  an  innocent  sufferer  should  not  re- 
cover for  his  loss  that  it  has  been  conferred 
upon  him  by  two  or  more  persons  on  whom  the 
blame  necessarily  falls. 

Neither  is  it  any  reason  for  dismissing  his 
Hbel,  that  he  cannot  show  whether  one  of  the 
actors  is  more  to  blame  than  the  other,  or  how 
much  either  is  to  blame;  or,  Indeed,  that  one  of 
them  is  not  altogether  blameless. 

It  is  enough  to  say  that  there  has  been  a 
wrong  done,  which  should  be  redressed  by 
those  who,  apparently,  have  contributed  to  it 

A  perfect  cause  of  action  is  made  out  in  the 
admission  of  wrong  on  one  side,  and  of  help- 
lessness on  the  other. 

Admiralty  courts  have  consistentlv  appor- 
tioned the  loss  in  all  cases  of  inscrutable  fault 

The  Scioto,  2  Ware,  860;  The  Nautihu,!  Ware 
(8d  ed.),  531;  1  Bell,  Com.  627. 

"A  vessel  in  tow  and  without  fault  is  to  be 
regarded  as  sustaining  the  same  relation  to  the 
collision  which  is  sustained  by  the  cargo. 

The  Alabama  and  The  Ckmeeoek,  and  The 
Johnean,  eupra. 

For  the  purpose  of  this  argument  it  is  suf- 
ficient to  treat  The  Dayton  merely  as  a  bailee 
for  hire,  responsible  omv  for  the  exercise  of  or- 
dinary care.  Still  she  bore  iht  peculiar  rela- 
tionship to  our  barge  of  custodian  and  care 
taker,  a  species  of  bailment  which  imposed  all 
the  obligations  of  a  common  carrier,  who  has 
declineato  be  liable  for  risks  not  arising  from 
his  own  negligence. 

Against  common  carriers  with  notice,  the 
common  law  presumes  that  a  loss  is  attributed 
to  the  fault  of  the  bailee,  unless  he  shows  that 
it  is  due  to  some  excepted  risk. 

Olark  V.  BamwiU.  SB  U.  B.  12  How.  272  (18: 
085);  OanfiOdy.  Baltimore  db  0.  B.  R  €h.9S 
N.  Y.  582. 

Against  wharflnffera  and  warehousemen,  also 
held  for  ordinary  culigence  only,  the  weight  of 
proof  is  with  the  bailee  to  show  the  absence  of 
fault,  if  the  thing  bailed  is  lost,  injured  or  de- 
stroyed in  the  ordinary  course  of  businesB. 

Piatt  V.  Bibbofxl,  7  Cow.  500;  Liehtenhein  r. 
Boeton  d  Pro9.  B.  B.Co.  11  Cush. 72;  Macken- 
zie V.  Ow.  0  Gar.  ft  P.  682;  Logan  v.  Mathme^ 
6  Barr,  417;  Clark  t.  Bpenee,  10  Watts,  885. 
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Even  mere  mandataries,  gntuitoas  bafleea, 
have  frequently  been  heild  to  proof  of  diUgenoe* 
where  the  subiect  of  baflment  has  been  KMt  or 
injured  in  theur  hands. 

Beardehe  v.  Biehardean*  11  Wend.  26;  Door- 
man v.JSmA^ii#,2  Ad.  ft  Bl.  208;  Stoiy,  Bailm. 
8218. 

Meetre.  Joseph  F.  Moaher  and  ^mmmm 
B.  Carpenter*  for  appellee,  claimant  of  The 
L.  P.  Dayton: 

The  onue  is  upon  the  libelant  to  show  negli- 
gence as  against  The  L.  P.  Dayton,  ei£er 
presumptively  or  by  direct  proof. 

This  would  be  true,  even  u  the  libelant  based 
his  daim  on  a  towage  contract  made  for  a  val- 
uable oonsideration.  The  owner  of  a  towboat 
performing  towage  service  Is  not  a  oommon 
carrier,  nor  even  a  bailee  of  the  tow;  he  ia  only 
bound  to  reasonable  skill  and  care. 

TranaportaUon  Line  v.  Hope,  06  U.  8.  297 
(24:  477);  The  Margaret,  94  U.  8.  484  (24;  148); 
The  WM,  81 U.  8. 14  WalL  406  (20: 77«;  WMe 
r.  SteamNae.  Ob.  2N.  Y.  204. 

The  burden  is  always  upon  him  who  allegea 
the  breach  of  such  a  contrsct,  to  ahow  that  there 
has  been  negligence  or  unskillf  ulneas,  to  his  in- 
jury,  in  its  penormance. 

The  Webb,  eupra;  The  Bratoe,  14  Blatchf  .  446. 

But  the  ^iai  of  the  daim  here,  as  well  against 
The  Dayton  aa  against  the  other  vessels,  is  neg- 
ligence. 

The  tug  is  liable  to  the  tow  for  a  disaster  of 
this  kind,  to  the  same  extent  as  she  would  have 
been  to  a  third  and  strange  vessel  injured  by 
her  ne^genoe,  and  to  no  greater  degree. 

TheBrooklun,  2 Ben.  547;  The  Deer,  4 Ben. 
852-ms. 

In  order  to  prevail  in  a  libel  for  damages  re- 
sulting from  alleged  negligence,  the  libelant 
must  do  more  than  show  or  establish  that  hia 
own  vessel  was  free  from  blame.  He  muat 
further  ahow  that  the  loss  was  occasioned  by 
the  fault  of  those  in  diarge  of  the  other  veasel 
which  he  seeks  to  make  responsible. 

The  New  Champion,  Abb.  Adm.202;  TheWm, 
Young,  Olcott  88;  The  Nej^ne,  Olcott,  488, 
498;  The  Breeee,  8  Ben.  14;  The  Oolumbue,  Abb. 
Adm.  884;  The  Summit,  2  Curt  C.  0. 150;  The 
EH,  8  Clifr.  466,  460;  The  KatUeto,  2  Hughes, 
128;  The  Ligo,  2  Hagg.  Adm.  856, 860;  TheBo-- 
2»na,  8Notes  of  Cases,  209;  The  Ad^,  4  Fed. 
Rep.  780. 

indeed  it  is  now  held  in  England  that  the 
burden  of  proof  is  not  on  the  daimant,  even 
when  he  sets  up  matter  strictly  in  justification, 
or  by  way  of  excuse,  until  a  prifaa  faeie  case 
of  negligence  is  shown. 

The  Marpeeia,  L.  R.  4  P.  C.  212;  The  Abra- 
ham, 2  Asp.  N.  8.  84;  The  Benmore,  L.  R  4 
Adm.  18S. 

On  the  Sheadings  no  negligence  on  the  part 
of  The  L.  R  Dayton  is  admitted  or  shown,  and 
there  ia  nothing  to  shift  the  burden  of  proof  to 
that  tug. 

The  mere  fact  that  the  collision  occurred  with* 
out  fault  of  the  libelant,  while  hia  boat  was  in 
charge  of  our  tug,  does  not  raise  any  presump- 
tion that  this  tug  waa  in  fault 

The  WM  and  The  Braeoe,  mpra;  The  W.  SL 
Gladwieh,  17  Blatchf.  77,  82;  The  B,  B.  Sata^ 
der$,  28  Blatdil  878,  888,  884. 


*See  note  to  tids  case  in  Ii.6d.   CBd.] 
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Mr.  WlUimat  D.  8hlpauw«  for  daimantB 
Bbea  and  Jewett,  BeoeiTer. 

Mr.  JutHee  Mattliews  deliyeied  the  opin- 
ion of  the  court: 

The  appellant*  Thomas  McNally,  filed  his 
lihd  in  a  cause  of  collision,  dvil  and  maritime, 
against  the  steam  tog  L.  P.  Dayton,  the  steam 
tug  James  Bowen,  and  the  float  or  scow  called 
No.  4,  in  the  District  Court  of  the  United  States 
for  the  Southern  District  of  New  York.  The 
second  article  of  the  Uhel  sets  out  the  cause  of 
action  as  follows: 

"2.  Heretofore;  to  wit,  on  the  fourteenth  day 
of  February,  1879,  the  boat  or  barge  Centen- 
nial, of  the  burden  of  about  800  tons,  of  which 
boat  your  Ubehint  was  master,  was  taken  in 
tow  l^  the  steam  tug  L.  P.  Dayton  at  the  pier 
foot  ot  Fif ty-Nhith  Street,  New  York  Harbor, 
[338]  to  be  towed  by  the  said  tugto  the  Erie  basin, 
near  Atlantic  docks.  New  York  Harbor.  She 
was  taken  at  or  about  fire  and  one-half  o'clock 
In  the  afternoon  of  that  day.  She  was  loaded 
with  a  valuable  cargo;  to  wit»  six  ^ousand 
four  hundred  and  flf^  bushels,  or  thereabouts, 
of  red  wheat  She  was  then  staunch  and  sea- 
worthy. When  The  L.  P.  Dayton  left  Fifty- 
Ninth  Street  pier  she  had  In  tow  four  boats  or 
biffges,  of  which  the  boat  Centennial  was  one; 
these  were  placed  two  on  the  port  side  of  the 
mid  tug  and  two  on  her  starboard  side.  The 
Centennial  was  the  inside  starboard  boat-— that 
la,  the  one  lashed  to  the  starboard  side  of  the 
tog  Dayton.  The  Centennial  was  a  boat  one 
hundred  and  three  feet  in  length,  and  when 
fastened  to  the  tug,  as  aforesaid,  her  bow  pro- 
jected some  twen^feet  beyond  the  bow  of  the 
said  steam  tag.  The  erening  was  quite  dear 
and  starlit  The  tug  and  tow  being  made  up 
as  aforesaid  proceeded  down  the  river,  the  tide 
being  ebb,  until  about  opposite  Eagle  pier,  Ho- 
boken,  when  the  tug  put  into  shore  and  there 
left  one  of  the  boats  that  had  been  fastened  to 
her  port  side. 

"After  the  port  boat  had  been  left  at*  the 
Eagle  pier  as  aforesaid,  the  tug,  with  the  re- 
numilng  three  boats,  resumed  her  course,  pro- 
4&eeding  down  the  river.  When  about  oi^)08ite 
Pier  1,  North  River,  and  when  about  three 
hundred  yards  from  the  New  York  shore,  the 
aaid  boat  Centennial  was  run  into  by  the  float 
or  scow  odled  Number  Four,  which  was  then 
in  tow  of  the  steam  tug  James  Bowen,  and  re- 
ceived such  iniuries  tmit  she  very  soon  there- 
after sunk  with  her  cargo.  At  the  time  of  the 
GolliBion  darkness  had  set  In,  and  your  libelant 
la  unable  to  speak  of  his  own  knowledge  with 
entire  accuracy  of  the  movements  of  the  vessels 
aforesaid.  But  he  is  informed  and  believes 
the  truth  to  be  as  follows,  that  is  to  say: 

"Before  the  collision  aforesaid  the  steam  tug 
James  Bowen,  having  the  float  or  scow  Number 
Four  lashed  to  her  port  side,  was  proceeding 
from  some  point  on  the  East  River  to  the  Long 
Dock,  Jersey  City.  She  had  rounded  the  Bat- 
tery, and  at  the  time  of  the  collision  was  on  a 
oourae  opposite  or  nearly  opposite  the  course 
then  being  taken  by  the  tugL.  P.  Dayton,  and 
889]  her  tow.  Through  the  carelessness  of  both  of 
the  persons  in  charge  of  The  L.  P.  Dayton  and 
of  The  James  Bowen  and  the  scow,  the  said 
tows  were  not  kept  clear  of  each  other,  though 
there  was  ample  space  of  water  in  which  to 
U0U.8. 


have  done  so,  but  were  so  neffUgentlj  handled 
that  the  float  or  scow  aforesaid  bore  nght  down 
on  and  struck  full  on  her  stem  the  Mat  Cen- 
tennial, staving  bx  her  whole  bow  and  causing 
her  to  sink  in  about  ten  minutes. 

"Your  libelant  and  his  son  were  on  board 
The  Centennial  at  the  time  of  the  collision,  but 
it  was  not  possible  for  them  to  do  anytiiing  to 

nent  the  same.  The  Centennial  was  entire- 
Oder  the  control  and  subject  to  the  direc- 
tion of  the  tug  boat  L.  P.  Dayton,  having  neither 
propellinff  nor  steering  power  of  her  own. 

''Tour  libelant  alleges  that  both  the  steam 
tugs  aforesaid  were  in  fault  in  the  f oUowhig 
respects: 

''First.  Neither  tuff  boat  observed  the  sig- 
nals  of  the  other,  the  observation  of  whioi 
might  have  and  would  have  prevented  danger. 

"Second.  Neither  tuf  boat  made  use  of  the 
proper  signals  for  avoimng  a  collision  in  time 
to  avoid  the  same. 

"Third.  The  tug  boat  Bowen  did  not  re- 
verse  her  movement  or  did  not  do  so  in  time 
to  prevent  a  collision. 

"Fourth.  Neither  tug  boat  was  provided 
with  a  suitable  and  competent  watch  at  and  be- 
fore the  time  of  the  collision. 

"Fifth.  The  tug  boat  James  Bowen  improp- 
erly changed  her  course  before  the  collision, 
having  put  her  wheel  to  port  and  made  an  ef- 
fort, apparentiy,  to  pass*  under  the  bows  of 
The  Dayton  and  her  tow. 

"But  your  Ubehmt  alleges,  in  general,  n^li- 
gence  against  both  the  said  tugs,  and  requires 
them  to  make  definite  answer  of  the  facts  per- 
tinent to  the  collision,  which  will  clearly  show 
either  that  both  were  equidly  to  blame,  or  to 
blame  in  unequal  desree,  though  neither  entire- 
ly free  from  blame;  but,  tor  the  reasons  above 
mentioned,  your  libelant's  boat,  The  Centen- 
nial, was  in  nowise  to  blame  or  responsible  for 
the  collision  aforesaid." 

And  also  alleged  negligence  against  the  steam 
tugs  in  addition,  as  follows: 

^'That  on  the  night  and  at  the  time  of  the 
collision  the  tide  was  a  strong  ebb;  that  the  tug 
Bowen  and  her  tow  were  proceeding  against 
the -tide;  and  that  it  was  negligence  in  her  not 
to  have  kept  more  to  the  westward  than  she 
did,  and  thereby  have  avoided  the  tug  Davton 
and  her  tow,  as  might  easily  have  been  aone 
had  the  proper  care  been  used  in  obeerving  The 
Dayton's  lights  and  signals. 

"And,  further,  that  the  said  tuff  Bowen  and 
her  tow  kept  too  near  the  New  York  shore  in 
rounding  the  Battery  and  making  up  the  North 
River. 

"That  the  tug  Bowen  was  also  negligent  in 
respect  of  not  having  a  proper  light  set  on  her 
port  side,  or  in  permitting  the  same  to  be  cov- 
ered and  obscured  by  certedn  cars  or  carriages 
at  that  time  on  the  aedE  of  the  float,  which  was 
on  her  port  side. 

^'That  the  tug  Bowen  was  also  negligent  in 
not  answering  ttie  signals  of  the  tug  Dayton 
when  they  were  approaching  each  other. 

"That  the  tug  JDayton  was  at  fault  in  pro- 
ceeding at  too  great  a  speed,  the  tide  being  a 
strong  ebb  ana  the  wind  northwest. 

"Tibat  the  tug  Dayton  was  likewise  negligent 
in  not  having  a  proper  light  set  on  the  extreme 
starboard  and  forward  end  of  her  tow. 
i     "That  the  person  in  charge  of  the  wheel  of 
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The  Dayton  at  the  time  of  and  before  the  col- 
iision  was  unfit  for  such  duty,  being  a  man  of 
near  and  imperfect  sight,  and  generailyincom- 
petent. 

"That  the  tuj  Dayton,  after  twice  blowing 
Iier  whistle,  did  not  keep  on  her  course,  but 
ported  her  wheel  and  went  to  starboard,  fliiow- 
ing  her  red  light  to  The  Bowen  and  the  float 
before  reversing  and  attempting  to  back. 

"That  neither  The  Dayton  nor  The  Bowen 
had  a  watchman  or  lookout  on  her  forward 
deck." 

Hugh  J.  Jewett,  Receiver  of  the  Erie  Hail- 
way  Company,  claimant  of  the  float  or  scow 
called  No.  4,  filed  his  answer  on  her  behalf,  in 
response  to  the  charges  of  the  Ubel.  It  was 
admitted,  however,  that  no  cause  of  action  ap- 
peared ai^ainst  the  scow  No.  4,  both  in  the 
courts  below  and  upon  the  argument  in  this 
court.  It  is,  therefore,  not  necessary  to  consid- 
er the  answer  filed  on  its  behalf. 

Daniel  Shea  intervened  as  owner  of  the  tug 
James  Bowen,  and  answered  the  charges  of  the 
libel  as  follows: 

*'Third.  That  this  respondent  has  no  knowl- 
edge of  the  matters  contained  in  the  second 
article  of  said  libel  preceding  the  allegation  in 
the  said  article  contained,  to  the  eifect  that  the 
boat  Centennial  was  run  into  by  the  float  or 
scow  Number  Four,  and  he  therefore  neither 
admits  nor  denies  the  same,  but  leaves  the  li- 
belant to  make  such  proof  thereof  as  he  may 
be  advised;  that,  so  far  as  the  allegations  of  the 
said  article  relate  to  the  collision  between  the 
said  boat  Centennial  and  the  float  or  scow  called 
Nimiber  Four,  which  occurred  on  the  14th  day 
of  February,  1879,  and  the  causes  thereof,  this 
respondent,  upon  information  and  belief,  de- 
nies the  said  allegations  of  said  artide,  and 
each  and  every  of  them,  except  so  far  as  the 
same  are  heremaf  ter  expressly  admitted. 

"And  this  respondent,  upon  information  and 
belief,  says  that  the  facts  in  respect  to  said  col- 
lision and  the  causes  thereof  are  as  hereinafter 
stated,  and  not  otherwise,  that  is  to  say: 

'  'On  the  eveninff  of  the  14th  day  of  February. 
1879,  at  about  half  past  six  o'clock,  the  said 
steam  tug  James  Bowen,  at  Williamsburg,  in 
the  waters  of  the  East  River,  took  in  tow  the  said 
float  or  scow  Number  Four,  the  said  float  or 
scow  being  lashed  to  the  port  side  of  said  tug 
James  Bowen,  and  the  said  tug  James  Bowen, 
with  the  said  float  or  scow  in  tow  as  aforesaid, 
proceeded  dc^wn  the  East  River,  bound  for 
Long  Dock,  Jersey  City;  that  the  tide  was  ebb, 
the  wind  moderate  from  northwest;  that  the 
said  tug  James  Bowen  and  the  said  float  or 
scow  were  both  staunch,  properly  manned  and 
equipped;  that  the  said  tug  was  provided 
with  a  bright  headlight  on  the  forward  end  of 
her  house,  and  with  red  and  green  lights  on  her 
port  and  starboard  sides  respectively,  and  with 
two  white  lights  on  the  flagstaff  aft,  and  that 
the  said  float  was  provided  with  a  white  head- 
light near  the  bow,  all  of  said  lights  being 
properly  placed  and  burning  brightly;  that  the 
said  tug  James  Bowen  was  provided  with  a 
competent  pilot  and  lookout,  properly  placed 
on  the  tug,  and  that  a  lookout  was  also  stationed 
forward  on  the  roof  of  the  float  or  scow;  that 
the  said  tug  James  Bowen,  with  the  said  float 
or  scow  in  tow  as  aforesaid,  proceeded  down 
the  East  River  to  the  Battery,  and  onroundhsg 
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the  Battery  into  the  North  River  encountered 
considerable  ice,  and  in  consequence  was  run- 
ning very  slow;  that  after  getting  clear  of  the 
ice  the  said  tug,  with  the  said  scow  in  tow  as 
aforesaid,  was  headed  for  the  Jersey  City  abat- 
toir. At  this  time  there  was  outside  of  tbe  said 
float,  and  about  one  hundred  feet  distant  from 
the  port  side  thereof,  the  steam  tug  W.  H. 
Vanderbilt,  with  two  barges  in  tow  astern  on  a 
hawser;  that  said  tug  W.  H.  Vanderbilt,  with 
her  said  tow,  was  proceeding  in  tbe  same  direc- 
tion and  at  a  little  faster  rate  of  speed  than  The 
James  Bowen;  that  after  the  said  James  Bowen» 
with  the  said  scow  or  float  in  tow,  had  gotten 
into  clear  water  and  was  heading  as  last  afore- 
said, a  boat  was  discovered  by  her  pilot  com- 
ing down  the  river  with  a  tow,  which  subee- 
quently  turned  out  to  be  The  L.  P.  Dsyton; 
that  at  the  time  the  said  approaching  tug  and 
tow  were  discovered  the  green  light  of  the  tu^ 
L.  P.  Dayton  was  visible,  and  she  appeared  to 
tboee  in  charge  of  and  navigating  the  tug 
James  Bowen,  indading  the  lookout  on  the 
float,  to  be  going  to  the  eastward,  between  the 
said  James  Bowen' and  the  New  York  shore, 
which  was  then  about  three  hundred  yards 
distant.  At  a  proper  distance  the  pflot  in 
charge  of  The  James  Bowen  blew  two  blasts 
of  his  steam  whistle,  to  which  the  approaching 
tug,  L.  P.  Dayton,  responded  with  two  blasts 
of  her  whistle,  and  the  pilot  in  charge  of  the 
said  James  Bowen  thereupon  put  his  wheel  to 
starboard,  heading  as  dose  to  the  westward  as 
could  safdy  be  done  without  danger  of  col- 
liding with  the  tug  W.  H.  Vanderbilt  or  the 
barges  In  tow  thereof,  whidi  were,  as  before 
stated,  on  the  port  side  of  the  said  float,  head- 
ing in  the  same  direction;  that  notwithstanding 
the  signal  which  had  been  given  by  The  James 
Bowen,  and  which  had  been  answered  by  The 
L.  P.  Dayton,  the  pilot  of  the  said  L.  P.  Day- 
ton, instead  of  keeping  his  course  or  putting  his 
whed  to  starbosrd  so  as  to  pass  the  said  James 
Bowen  on  her  starboard  side,  so  chaneed  his 
course  as  to  shut  out  his  green  light  and  bring 
hisred  light  in  view  of  tnose  navigating  The  |343i 
James  Bowen;  that  thereupon,  it  bemg  evident 
that  the  said  tug  L.  P.  Dayton  could  not  croea 
the  bow  of  The  James  Bowen  and  of  the  said 
float  in  tow  thereof  without  imminent  danger 
of  collision,  the  pilot  in  charge  of  The  James 
Bowen  immediately  rang  his  bdls  todow,  stop» 
and  back;  that  said  siguds  were  promptly  an* 
swered  by  the  engineer  of  The  James  Bowen, 
and  that  at  the  time  of  the  coUision  the  headinf^ 
of  The  James  Bowen  and  of  the  float  in  tow- 
thereof  was  about  stopped,  and  that  those  in 
charge  of  the  said  L.  P.  Dayton  and  the  canal 
boats  or  barges  in  tow  thereof  so  navinted  the 
same  Uiat  the  bow  of  the  canal  boat  or  oaige  on 
the  starboard  side  of  The  L.w»/.  Dayton  was 
brought  into  collision  with  the  bow  of  the  said 
float  or  scow  Number  Four  with  such  force  as 
to  break  the  tow  line  from  the  said  scow  or  float 
Number  Four  to  The  James  Bowen,  and  to 
crush  in  the  bow  of  the  said  barse  or  canal 
boat  on  the  starboard  side  of  The  L.  P.  Day- 
ton, and  that,  as  this  respondent  is  informed 
and  believes,  the  said  baree  or  canal  boat  was 
the  barge  or  canal  boat  called  The  Centennial 
in  the  libel  in  this  cause  mentioned,  and  that  in 
consequence  of  said  colUsion  the  ndd  barge  or 
canal  t)oat  Centennial  subsequently  sank;  that 
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the  place  where  the  said  collision  occurred  was 
about  opposite  Pier  1,  North  River,  and  from 
three  hundred  to  three  hundred  and  fifty  yards 
from  the  head  of  said  pier. 

''And  this  respondent,  upon  information  and 
belief,  says  that  the  said  collision  was  in  no  way 
occasioned  by  any  fault  on  the  part  of  the  said 
float  or  scow  Kumber  Four,  or  of  the  said  tug 
James  Bowen,  or  of  those  in  charge  thereof,  but 
was  occasioned  by  and  due  wholly  to  the  fault 
of  those  navigating  and  in  charge  of  the  said  tu^ 
L.  P.  Dayton  and  the  said  har^es  or  canal 
boats  in  tow  thereof  in  the  followmg  respects: 

"1.  That  the  pilot  in  charge  of  the  tugX.  P. 
Dayton  and  of  the  said  canal  ooats  in  tow  there- 
of, including  the  said  Centennial,  was  not  a 
competent  person  for  the  purpose,  being  a  man 
of  near  and  imperfect  sight  and  generally  in- 
competent 

"2.  That  The  L.  P.  Dayton,  at  the  time  of 
the  said  collision,  while  navigatine  the  waters 
of  the  Hudson  River  and  engaged  in  towing 
canal  boats  or  barges,  failed  and  omitted  to 
have  white  lights  placed  in  the  extreme  outside 
of  the  tow  on  either  hand. 

"8.  That  the  pilot  in  charee  of  the  said  tug 
L.  P.  Dayton  and  the  canal  boats  or  barges  in 
tow  thereof,  after  having  received  and  answered 
the  signal  of  two  blasts  from  the  steam  whistle 
of  The  James  Bowen,  instead  of  kee^ng  to  the 
eastward  and  passing  the  said  James  JBowen  on 
her  starboara  side,  improperlv  chanced  his 
course  so  as  to  cross  the  bows  of  the  saia  James 
Bowen,  thereby  bringing  the  bow  of  the  said 
canal  boat  Centennial  mto  collision  with  the 
said  float  or  scow  Number  Four. 

"4.  That  the  said  tug  L.  P.  Dayton,  when 
danger  of  collision  became  imminent,  did  not  in 
season  reverse  her  engine,  so  as  to  prevent  a 
collision. 

"5.  That  the  said  tug  boat  L.  P.  Dayton 
was  not  provided  with  a  suitable  or  competent 
lookout,  properly  stationed  at  and  before  the 
time  of  the  collision. 

*'6.  That  the  said  tug  L.  P.  Dayton  was 
also  negligent  in  proceeding  at  too  great  a  rate 
of  speed,  the  tide  being  ebb  and  the  wind  from 
the  northwest. 

"7.  That  the  said  tug  L.  P.  Dayton,  after 
twice  blowing  her  whistle  as  aforesaid,  did  not 
keep  on  her  course,  but  ported  her  wheel  and 
went  to  starboard,  8howinff*her  red  light  to  The 
James  Bowen  and  the  said  float  before  revers- 
ing and  attempting  to  go  back. 

''And  this  respondent,  upon  information  and 
belief,  says  that  the  said  collision  was  in  no 
way  due  to  any  fault  on  the  part  of  the  said 
■oow  or  float  Number  Four,  or  of  the  said  tug 
James  Bowen;  and  upon  information  and  be- 
lief he  denies  each  and  every  allegation  in  the 
said  libel  and  in  the  supplement  filed  thereto 
contained,  charging  or  imputing  any  fault  or 
negMgenoe  whatever  to  the  saiafloat,  or  those 
In  charge  thereof,  or  the  said  tug  James  Bowen, 
or  tbose  in  charge  thereof,  and  each  and  eveiy 
allegation  in  the  said  libel  contained  respecting 
the  said  collision,  except  as  hereinbefore  ex- 
preaslv  admitted." 

Arthur  B.  Twombly,  as  surviving  partner  of 

Whitney  &  Twombly,  intervened  as  owner  of 

the  steam  tug  L.  P.  Dayton,  and  answered  the 

boel  as  foUows: 

''Second.  This  respondent  admits  that  on  the 


14th  day  of  February,  1879,  the  boat  Centen- 
nial, of  the  burden  of  about  800  tons,  and  of 
which  the  libelant  was  master,  was  taken  in 
tow  by  the  steam  tug  L.  P.  Dayton,  at  the  pier 
foot  of  Fifty-Ninth  Street,  New  York,  to  be 
towed  to  the  Erie  basin,  at  about  half-past  IIyq 
o'clock  P.  M.,  and  that  she  was  loaded'  with  a 
car^  of  wheat,  of  the  quantity  of  which  he  is 
not  informed,  nor  is  he  informed  wheU^er  the 
said  boat  was  then  staunch  and  seaworUiv,  but 
leaves  th^  libelant  to  make  such  proof  m  ref- 
erence thereto  as  he  shall  be  advised. 

"He  admits  that  when  The  Dayton  left 
Fifty-Ninth  Street  pier  she  had  in  tow  four 
boats,  two  on  each  side,  and  that  The  Centen- 
nial was  the  inside  starboard  boat;  that  she  was 
one  hundred  and  three  feet  in  length,  and  that 
her  bow  projected  some  twen^  feet  beyond  the 
bow  of  the  steam  tug  L.  P.  Dayton;  that  the 
evening  was  clear  and  starlit  and  the  tide 
ebb,  and  that  the  tug  landed  one  of  the  boats 
that  had  been  on  her  port  side  at  the  Eagle  pier, 
Hoboken,  and  that  she  thereafter  pursued  her 
course  with  the  remaining  three  boats,  and  that 
when  about  opposite  or  a  short  distance  above 
Pier  No.  1,  North  River,  and  about  three  hun- 
dred yards  from  the  piers  on  the  New  Toric 
shore.  The  Centennial  was  run  into  by  the  scow 
Number  Four,  which  was  then  in  tow  of  the 
steam  tug  James  Bowen,  and  received  such  in- 
juries that  she  sank  with  her  car^. 

"And  he  admits  that  the  said  scow  was 
lashed  on  the  port  side  of  The  James  Bowen 
and  that  said  tug  and  scow  were  proceeding 
from  a  point  in  the  East  River  to  the  Long 
Dock,  Jersey  City,  and  that  at  the  time  of  the 
collision  she  was  on  a  course  opposite  or  nearly 
opposite  the  course  then  being  taken  by  The 
L.  F.  Dayton  and  her  tow. 

"  He  denies  that  it  was  through  any  careless- 
ness of  the  persons  in  charge  of  The  L.  P. 
Dayton  that  said  tows  were  not  kept  dear  of 
each  other. 

"  He  admith  that'  The  Centennial  was  under 
the  control  and  subject  to  the  dixectton  of  The 
L.  P.  Dayton,  having  neither  propelling  nor 
steering  power  of  her  own. 

"  And  as  to  the  various  allegations  of  fault 
on  the  part  of  The  L.  P.  Dayton,  he  d«iies  the 
same  and  each  one  of  them. 

"  And  as  to  the  allegations  in  said  Ubel  in  re- 
spect to  the  damages  sustained  by  the  libelant, 
he  has  no  knowledge  and  leaves  the  lihelant  to 
his  proof  thereof. 

"And  he  further  avers  thatsaid  tuz  L.  P.  Day* 
ton  was  wholly  without  fault  whi<£  caused  or 
contributed  to  said  collision,  and  the  same  was 
wholly  caused  by  fault  of  those  on  board  and 
in  charee  of  the  said  tug  James  Bowen  and  said 
scow  lumber  Four,  as  alleged  in  said  libel. 

"  And  he  alleges  that  the  tuc  L.  P.  Dayton 
was  well  and  properly  mannea  and  had  the  re- 
quisite lights  set  and  burning  brightly  accord- 
ing  to  law,  and  that  the  tow  was  In  au  respects 
properly  made  up;  that  the  two  tugs  were  ap- 
proaching in  such  a  way  that  the  proper  course 
was  for  each  to  pass  on  the  starboard  dde  of 
each  other,  and  tnat  the  proper  measures  were 
taken  by  said  tug  L.  P.  Dayton  to  pass  in  that 
manner  and  the  proper  signals  were  blown,  but 
that  said  tug  James  Bowen  failed  to  give  heed 
to  said  signals  and  to  take  proper  measures  to 
pass  on  the  starboard  hand  of  said  tog  L.  P. 
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Dayton  and  the  boats  in  her  tow,  bat  lo  negli- 
gently navigated  as  to  bring  the  said  scow 
against  the  said  boat  Centennial  and  also  the 
boat  on  the  port  side  of  The  L.  P.  Dayton." 

The  case  was  heard  in  the  district  court  on 
the  pleadings  without  testimony,  and  a  decree 
was  passed  dismissing  the  libel.  10  Ben.  480. 
On  appeal  to  the  drcuit  court,  the  case  was 
again  submitted  on  the  pleadings  alone,  when 
the  same  decree  was  rendered.  18  Blatchf. 
411.  The  present  appeal  is  from  that  decree, 
and  presents  the  single  question  of  law  wheth- 
er upon  the  pleadings,  without  testimony,  there 
is  error  in  that  decree. 

The  ground  on  which  the  circuit  court  pro- 
ceeded 18  -that,  lis  the  libd  alleges  negligence 
and  ;fault  in  various  particulars  as  against  the 
tug  L.  P.  Dayton  and  the  tug  James  Bowen, 
which  is  denied  in  the  several  answers  of  the 
respective  claimants,  in  opposition  to  which  the 
libelant  has  proven  no  negligence  or  fault  on 
the  part  of  either,  the  libel  must  be  dismissed, 
as  the  burden  of  proof  lies  upon  the  libelant  to 
establish  a  case  oi  negligence  against  one  or  the 
other,  or  both  of  the  respondents,  and  that  this 
burden  of  proof  is  not  changed  or  shifted  by 
reason  of  any  allegations  of  fault  contained  in 
the  answer  of  either  respondent  as  against  the 
other.  On  the  other  hand,  it  is  contended  on 
the  part  of  the  libelant  that  while  it  is  true  that 
each  of  the  defendants  denies  the  negligence 
charged  against  it,  yet  both  the  answers  show 
that  the  loss  must  have  been  occasioned  by  the 
fault  of  one  of  the  defendants;  and  that  being 
so  the  law  casts  upon  each  defendant  the  bur- 
den of  makiDg  good  its  allegations  of  fault 
against  the  other,  in  order  to  exonerate  itself. 

The  proposition  is  stated  by  one  of  the  coun- 
sel for  the  appellant,  in  his  printed  argument, 
as  follows :  "  A  vessel,  without  propelling  or 
steering  power,  lashed  to 'the  side  of  a  tug,  is 
sunk  as  the  result  of  a  collision  between  such 
tug  and  another  one.  In  a  libel  filed  by  the 
tow  against  both  tugs  to  which  answers  are  in- 
terposed, in  neither  of  which  is  negligence  caus- 
ing or  contributing  to  the  collision  attributed  to 
the  tow,  and  bv  which  each  tug  seeks  to  excul- 
pate itseU  and  inculpate  the  other,  a  prima 
fade  case  of  negligence  arises,  without  the 
necessity  of  proving  the  specific  acts  of  negli- 
ffenoe  by  either  or  both  tugs;  and  the  decree  to 
be  entered  in  favor  of  the  libelant,  either 
against  one  tug  alone,  or  against  both,  is  de- 

Sendent  entirely  upon  the  nature  of  the  evi- 
ence  which  it  is  incumbent  upon  the  tugs  to 
produce  in  order  to  determine,  as  between  them- 
selves, the  issues  so  made  by  them  by  their  re- 
spective anewers." 

The  proprie^  and  soundness  of  this  rule  is 
supposed  in  argument  to  rest  upon  two  general 
grounds:  1.  It  is  contended  that  the  tow  which 
was  injured  by  the  coUision  is  in  the  same  cat- 
egory, as  respects  both  tugs,  as  that  of  a  ves> 
gel  at  anchor  injured  by  a  collision  with  a  mov- 
ing vessel,  where  the  burdSb  of  proof  is  upon 
the  latter  to  show  that  it  was  without  fault,  or 
that  the  disaster  was  the  result  of  fault  on  the 
part  of  the  complaining  party.  2.  That  where 
It  appears,  as  in  the  present  case,  that  the  tow, 
being  helpless  as  to  its  own  navi«;ation,  was 
without  fault  on  its  part,  and  it  u  manifest, 
from  the  circumstances  appearing  on  the  plead- 
ings, that  the  collision  was  caused  either  ij  the 
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fault  of  one  or  the  other  of  the  tugs,  or  was  the 
result  of  inevitable  accident,  the  burden  of 
proof  rests  upon  each  to  establish  such  facts  aa 
excuse  it.  The  argument  is  that  such  a  disas- 
ter could  only  occur  from  fault  of  navigation, 
or  from  that  9i$  mqjar  which  is  styled  inevita- 
ble accident;  that  by  the  supposition  the  appel- 
lant is  free  from  fault;  that  consequently  it 
must  be  that  either  there  was  fault  on  the  other 
side  or  inevitable  accident,  in  either  of  whic^ 
cases  it  is  incumbent  upon  the  respondent  aflkm- 
atively  to  establish  its  excuse. 

It  is  also  contended  for  the  appellant  that  il 
the  truth  of  the  general  rule  must  be  admitted, 
that  he  who  seeks  judiciaUy  to  establish  a  claim 
based  iroon  an  alleged  default  of  his  adversary 
must  affirmatively  establish  by  proof  the  facts 
which  Justii^  his  complaint;  and  that  the  bur- 
den of  prooi,  as  a  principle  of  general  juiia- 
prudenoe,  is  assumed  by  the  plaintiff,  unless 
the  cause  of  action  is  confessed  or  admitted  Ju- 
dicially by  the  defendant;  yet,  it  is  also  true, 
that  if  the  defendant  accompanies  a  general  de- 
nial of  the  alleged  cause  of  action  with  the 
admission  of  such  facts  as  in  law  constitute  his 
liability,  the  plaintifTs  case  is  in  fact  admitted 
without  other  proof;  and  that,  in  this  aspect, 
the  libelant  was  entitled  to  a  decree  below  on  the 
basis  of  certain  admissions  of  fact  in  each  of 
the  answers  inconsistent  with  the  general  de- 
nials of  fault 

In  our  opinion,  the  burden  at  proof  was  upon 
the  appellant  to  establish  a  case  of  negli^noe 
aj^dnst  each  of  the  tugs  separately  and  inde- 
pendently. The  rule  which  presumes  fault  in 
a  case  of^collision  against  a  vessel  in  motion  in 
favor  of  one  at  anchor  does  not  apply.  In  the 
present  case,  the  tow  which  was  injured  was 
not  at  rest,  as  respects  either  of  the  tugs.  As 
aeainst  The  Bowen,  the  movement  and  naviga- 
tion of  the  tow  was  under  the  control  and  man- 
agement of  The  Dayton;  and  in  a  suit  against 
The  Bowen,the  tow  can  have  no  other  or  greater 
rights,  and  no  other  or  better  standing  in  court, 
than  would  The  Dayton  have  had  m  case  the 
collision  had  been  oirectly  with  her,  because 
the  tow  in  such  a  suit  is  identified  with  its  owa 
tug,  so  far,  at  least,  that  she  cannot  escape  the 
consequences  if  the  collision  was  caused  wholly 
or  in  part  by  the  fault  of  that  tug.  The  Oivilia 
and  ThiResaess,  108  U.  8.  690  [26:  599];/8lrt£r. 
gie  V.  Bayer.  66  U.  8.  24  How.  110  [16:  591]; 
The  J.  A  GauHer,  6  Ben.  469;  The  CHeadon, 
Lush.  158. 

It  follows,  therefore,  that  as  respects  The 
Bowen,  the  same  burden  of  establishing  the 
fault  charged  against  it  rests  upon  the  libelant 
in  Uiis  (»se,  as  tne  law  would  impose  upon  The 
Dayton  if  she  were  the  libelant  prosecuting 
for  damages  on  its  own  behalf,  as  to  whi<£ 
there  coula  be  no  question. 

As  between  the  tow  and  its  tug.  The  Dayton, 
the  contract  of  towage  involves  a  responsibility 
for  loss  upon  the  tug  only  by  reason  oi  the  want 
of  ordinary  care ;  for  a  tug  u  not  a  common  car- 
rier, and  does  not  insure  the  safety  of  its  tow. 
In  some  eases  the  facts  of  the  collision,  as  ad- 
mitted in  the  pleadinss,  might  constitute  a  jprt*- 
ma  fade  case  of  negligence,  which  would  im- 
pose upon  the  tug  the  duty  of  explanation  and 
exoneration;  but  no  such  presumption  of  fault 
arises  in  the  present  case.  Here  there  was  a 
collision  between  the  tow  of  one  tug  and  the 
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tow  of  aaollMr,  wbldi  may  have  been  oauaed 
by  a  fault  of  naTlgalion  upon  the  part  of  one 
or  both  of  the  tuA  Each  charm  fault  a^nat 
the  other.  Am  the  matter  stands^  it  ia  indeter- 
ininate,  being  a  mere  matter  of  controversy  to 
be  adludj^  Detween  them  upon  proof  of  all 
the  drcumstancee.  In  favor  of  the  injured 
tow,  the  Ubehmt  In  this  caee,  there  is  no  pre- 
«umpUon  of  fault  as  against  either  nor  against 
both  ipinti  jT.  There  is  no  presumption  against 
The  Bowen  for  the  reason  we  have  already 
stated;  and  there  is  none  against  The  Dayton, 
because  on  her  behalf  all  the  alleged  negli- 
gence Is  denied,  and  the  contrary  legations 
of  the  libel  cannot  be  legally  maintained  merely 
by  corresponding  allegations  in  the  answer  of 
Tlie  Bowen.  To  hola  otherwise  would  require 
that  in  every  case,  as  between  the  tow  and  its 
tug,  the  latter  should  be  required  affirmatively 
to  establish  its  defense  against  the  presumption 
of  its  negligence.  There  Is  no  ground  in  reason 
or  author!^  for  making  such  an  exception  to  the 
ceneral  rule,  which  reci^uires  theplaintiif,  in  the 
nrst  instance,  to  establish  by  proof  the  allega- 
tions of  its  complaint  It  does  not  tend  to  es- 
tablish such  an  exception  that  it  appears  bv  the 
record  that  one  or  the  other  of  the  respondents 
must  have  been  so  in  fault  as  to  be  liable  for 
the  consequences.  It  still  remains  that  there  is 
a  controvert  as  to  which  of  the  two  is  guilty, 
and  no  decree  can  pass  without  affirming  the 
liability  of  one  or  both.  That  affirmation  must 
stand  upon  proof,  unless  it  appears  on  the  rec- 
ord which  one  of  the  two  is  at  fault,  or  that 
both  are. 

Neither  is  it  material  that  the  facts  of  the  case 
and  the  causes  of  the  collision  are  peculiarly 
within  the  knowledge  of  the  respondents,  ft 
is  alleged  in  the  present  case,  as  one  of  the  in- 
conveniences of  the  libelant's  situation,  that  it 
would  be  compelled,  in  order  to  establish  the 
allegations  of  the  libel,  to  resort  to  the  testi- 
mony of  those  navigating  the  respective  tugs, 
and  thus  call  witnesses  interested  to  exonerate 
the  vessel  to  which  they  were  attached  We 
are  not  aware,  however,  of  any  ground  on 
which  su^  an  hicon venience  can  affect  the  rul^ 
of  law  which  governs  the  rights  of  the  psoties. 
And  perhaps  it  is  counterbalanced  by  uie  cor- 
responding interest,  on  the  part  of  each  set  of 
witnesses  to  fix  the  fault  upon  the  oppodng 
▼essel. 

It  is  further  argued  on  the  part  of  the  appel- 
lant that  it  was  entitied  to  a  decree  below,  as 
axainst  The  Bowen,  on  the  gnmnd  of  admis- 
dbns,  in  the  answer  filed  on  its  behalf,  affirma- 
tively showinjg  negligence  and  a  violation  of  the 
mles  of  navigation  tending  to  produce  a  col- 
lision. This  aspect  of  the  case  was  disposed  of 
by  the  circuit  court  in  the  opinion  of  ifr,  Jtu- 
Uee  Blatchford,  which  we  adopt,  as  follows: 

"It  is  urged  for  the  libelants  that  the  answer 
of  The  Bowen  shows  that  she  had  The  Dayton 
on  her  starboard  side,  with  the  courses  of  the 
two  venels  crossing  so  as  to  involve  risk  of  col- 
lision, and  that,  therefore,  under  Rule  19  of 
section  4288  of  the  revised  Statutes,  it  was  the 
<iuty  of  The  Bowen  to  keep  out  of  the  way  of 
The  Dayton,  and,  as  she  did  not,  a  prima  facie 
(*ase  of  Degligeuce  is  thus  made  out  a«dnst  her 
1)y  her  answer  This  is  an  error.  The  facts 
stntod  in  the  answer  of  The  Bowen  do  not  show 
that  the  courses  of  the  two  tugs  were  crossing 
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when  The  Bowen  discovered  The  Dayton.  On 
the  contrary,  the  green  light  of  The  Dayton 
was  then  visible  to  The  Bowen,  and  not  her  red 
light,  and  The  Dayton  appeared  to  be  going 
between  The  Bowen  and  the  Kew  York  wore, 
to  the  eastward,  and  in  a  direction  which  would 
cause  her  green  light  to  still  be  visible  to  The 
Bowen,  and  her  rid  light  to  be  still  invisible. 
This  would  insure  safety  and  no  collision;  and 
to  insure  it  still  more  The  Bowen  blew  two 
whistles,  and  The  Dayton  answered  with  two 
whisties.  After  that  The  Bowen  starboarded. 
Even  if— before  so  starboarding,  and  while  so 
starboarding— The  Bowen  is  to  be  considered 
as  having  me  Dayton  on  her  starboard  side, 
with  the  courses  of  the  two  vessels  crossing 
(which  is  by  no  means  dear  on  the  averments 
in  the  answer  of  The  Bowen),  her  answer  shows 
that  she  took  raoper  measures  to  keep  out  of 
the  way  of  The  Dayton;  and  that  such  measures 
were  assented  to  at  the  time  by  The  Dayton 
as  proper,  and  that  then  The  Dayton  chanced 
her  course  and  went  across  the  bow  of  The 
Bowen«  Under  these  circumstances  The  Bowen 
slowed,  stopped,  and  backed. 

"The  answer  of  The  Bowen  states  substan- 
tially that  there  was  imminent  danger  of  colli- 
sion if  she  kept  oil  There  is  nothing  in  aU 
this  to  show  negligence  in  The  Bowen.  When 
The  Dayton  so  came  suddenly  across  the  bow 
of  The  Bowen,  a  case  was  not  made  within 
Rule  19,  although  in  that  position  The  Bowen 
had  The  Dayton  on  her  starboard  side,  and 
their  courses  were  crossing;  and  even  if  it  were, 
the  answer  shows  that  Tbe  Bowen  did  all  she 
could  to  keep  out  of  the  way  of  The  Dayton. 

"The  libel,  so  far  from  alleging  that  it  was 
a  fault  in  the  Bowen  to  slow,  stop,  and  back, 
alleges,  as  a  fault  in  her,  that  she  did  not  re- 
verse, or  did  not  do  so  soon  enough.  The  iso- 
lated fact  of  her  slowing,  stopping,  and  back- 
ing cannot  be  taken  away  from  the  connection 
in  which  it  is  found  In  the  answer  and  sepa- 
rated from  the  circumstances  under  which  the 
answer  states  it  occurred,  particularly  as  the 
libel  states  distinctly  that  it  was  a  fault  in  her 
not  to  reven"^."    18  Blatchf.  411, 418. 

Decree  affln^^. 

True  copy.   Test: 

James  H.  M oKenney,  Clerk,  Bap,  Ooort,  IT.  & 


MARTIN  DURAND  bt  al.,  Plffe.  in  Err.,    [366] 
a. 
SAMUEL  B.  MARTIN. 

(Bee  8. 0.  Beporter^  ed.  865-875.) 

PMie  land^^ndemnity  eehool  lande  in  OaH- 
fomia—eanetruetion  of  the  Ad  of  March  1, 
ISTT^'-daeiee  ef  dtfeeUte  edeetiofu. 

1.  Tbe  Act  of  Haroh  "U 1877,  ~relatlnff  to  Indemnl- 
tr  sohool  seleotions  in  the  State  of  OBUiomJa,**  ratl- 
iled  all  lists  of  such  seleotions  before  oertffled  to 
that  State  by  the  United  States,  however  defective 
or  insuf&oient  suoh  oertifloates  mlffht  have  been,  if 
the  lands  included  in  such  lists  dla  not  fail  within 
section  4  of  the  Act,  and  if  they  had  not  been  pre- 
empted in  sood  fsith  prior  to  the  date  of  the  oer- 
tifloate. 

2.  In  the  case  presented,  the  land  in  question  was 
selected  by  the  aaent  of  the  State  in  1868.  The 
State,  in  1868,  isniea  a  certlflcatoof  pnrohase  to  the 
defendant  in  erron  in  1870,  it  was  listed  to  the  Stete 
by  the  United  States  Government,  and  In  1871  the 
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State  patented  it  to  deftodan  t  in  ^^rror.  saio  ih  ud 
was  embraced  in  the  exterior  boiineinries  of  fi  vnild 
Mexioan  grant,  but  was  not  embraced  witbiD  t1ie 
surveyB  of  said  grant,  or  wtthJn  tbe  riatoiit  i^^^msd 
to  the  dalmants.  In  1876  p1alutilT:<^  in  error  ofott^risd 
as  preemption  settlers,  in  kd  Hctlon  brouRlit  Uy 
defendant  in  error  to  recover  poB^se^tf^ioii,  hirUf:  t  hat 
the  land  was  not  open  to  p  n^^m.  ptl  oa  get  t  k'  ■  u^  at 
when  plaintiflB  i^  error  entot-f?tl  into  pof^^es-^inn; 
that,  since  the  acceptance  by  tLo  LLi^i^..*^id  imucr 
the  Mexioan  grant  of  their  patent,  there  has  been 
no  one  who  could  dispute  the  title  of  the  State  or 
its  grantees,  except  the  United  States;  that]  it  is  im- 
material that  the  state  selection  was  bad  when 
made,  as  it  was  good  when  presented,  there  being 
no  intervening  rights  of  third  parties;  and  that^  if 
the  title  of  the  defendant  in  error  was  defective  be- 
cause of  the  invaliditv  of  the  original  selection, 
such  defect  was  cured  by  the  Act  of  March  1,  1877. 

[No.  128.] 
Submitted  Jan,  $4,  1S87.  Decided  F^.  7,  18S7. 

rr  ERROR  to  the  Supreme  Court  of  the  State 
of  California.    Affirmed, 

The  history  and  facts  of  tlie  jcase  appear  in 
the  opinion  of  the  court 

Mr.  M.  MttlUtny,  for  plaintiffs  in  error: 

Defendant  in  error  has  no  right  or  title  to 
the  land  in  controversy;  his  state  patent  is  void, 
and  he  has,  consequently,  no  right  to  the  pos- 
session of  the  land. 

While  the  land  was  held  and  claimed  under 
the  Mexican  grant,  the  officers  of  the  United 
States  Land  Department  had  no  authority  or 
lurisdiction  to  list  it  to  the  State,  or  dispose  of 
it  in  any  other  way,  in  advance  of  the  satis- 
faction of  the  claim  of  the  Mexican  grant  un- 
der which  it  was  held. 

10  Stat,  at  L.  246;  Van  Beynegan  v.  BolUm, 
96  U.  S.  86  (24: 852);  Leavenworth,  L,  db  G.  B,  R, 
Co,  V.  U.  8,  92  U.  S.  788  (28:  684):  Newhall  v. 
Sanger,  92  U.  S.  761  (28:  769);  Mahoney  ▼.  Van 
Winkle,  21  Cal.  552;  Biley  ▼.  ffeiseh,  18  Cal. 
198;  Cornwall  v.  Culf)er,  16  Cal.  429. 

The  listing  of  lands  to  a  State,  by  the  United 
States  land  officer,  which  are  not  of  the  char- 
acter that  are  subjected  to  be  listed,  "shall  be 
perfectly  null  and  void." 

10  Stat,  at  L.  846. 

The  land  not  having  been  listed,  the  State 
took  nothing  by  its  patent  to  d^endant  in 
error. 

Chant  V.  Eeynolda,  49  CaL  217;  OhurckOl  ▼. 
Anderson,  58  Cal.  212. 

The  location  of  the  land  by  the  agent  of  the 
State,  and  the  issuance  of  the  state  certificate 
of  purchase,  took  place  before  the  land  was 
surveyed,  and  were  therefore  void  proceedings, 
even  if  it  be  assumed  that  the  land  was  not 
held  or  claimed  under  the  Mexican  grant. 

Chant  V.  Reimolds.  49  CaL  214;  Medley  v. 
Bobertson,  65  CaL  896;  Finney  ▼.  Berger,  60 
Cal.  248. 

A  confirmation  may  make  a  defeasible  es- 
tate good,  but  cannot  work  upon  an  estate  that 
is  void,  or,  more  properly  speaking,  cannot 
confirm  a  title  where  there  is  noltitle  to  be  con- 
firmed. 

Co.  Litt.  295;  B^^a  Leseee  t.  Wendal,  18  U. 
S.  9  Cranch.  87  (8:  665);  Beichert  v.  Felpe,  78 
U.  S.  6  Wall.  160  (18:  849);  Moore  v.  HiU,  88 
lU.  489;  MUler  ▼.  Lindeey,  1  McLean,  82. 

Mr,  E.  D.  Wheeler*  for  defendant  In 
error: 

The  tide  of  the  defendant  in  error  was  per- 
fected by  operation  of  the  Act  of  Congress  of 
March  1, 1877. 

The  land  in  controversy  was  not  open  to  pre- 
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emption,  because  it  was  not  unoccupied  land, 
being  at  the  time  of  the  entry  of  plaintiffs  in 
error  in  the  possession  of  the  defendant  in  er- 
ror, holding  under  a  state  patent. 

Davis  V.  Scott,  56  Cal.  165;  McBrown  v.  Mor- 
ris,  59  Cal.  64;  A^fierton  v.  Foicler,  96  U.  S.  618 
(24:  782):  Hoamer  v.  Wallace,  97  U.  S.  575  (24: 
1180);  TrefunUh  v.  San  Francisco,  100  U.  S.  251 
(25:  626). 

Even  if  the  land  was  subject  to  preemption, 
the  plaintiffs  in  error  did  not  comply  with  the 
requirements  of  the  statute  upon  the  subject 

The  defendant  in  error  was  entitled  to  a 
judgment  in  his  favor  on  the  ground  of  prior 
possession  alone. 

Mr,  (;%i:^JtM^^Walie  delivered  ^eopin-  [SBT] 
ion  of  the  court: 

This  was  a  suit  brought  by  6amuo2  B.  Mar- 
tin, the  defendant  in  error,  on  the  20th  of 
March,  1878,  in  the  District  Court  of  Contra 
Costa  County,  California,  against  Martin  Du- 
rand  and  Anthony  Thompson,  the  plaintiffs  in 
error,  to  recover  the  possession  of  the  £.  ^  sec 
18,  T.  2  S.,  R.  1  E.,  Moimt  Diablo  meridian. 
The  facts  foimd  at  the  trial  were  in  brief  these: 

The  land  in  dispute  was  agricultural  land, 
and  it  was  located  by  the  locatm|[  agent  of  Cal- 
ifornia on  the  20th  of  October,  1862,  at  the  re- 
quest and  in  the  name  of  Martin,  in  Ueuof  the 
£.  i  sec.  16,  T.  22  S.,  R  6  E.,  of  the  same  me- 
ridian. In  making  this  selection,  which  was 
for  indemnity  school  lands,  the  agent  acted  un- 
der color  of  the  authority  of  section  7  of  the 
Act  of  March  8.  1858,  chap.  145.  10  Stat,  at  L. 
247.  This  township  twenty-two  has  never  been 
surveyed  by  the  United  States,  and  the  east 
half  of  section  16  is  within  the  boundaries  of  a 
Mexican  grant  known  as  San  Miguelito,  con- 
firmed to  one  (Gonzales,  the  finsu  survey  of 
which  was  approved  in  1859,  and  the  lands 
afterwards  patented  to  Gonzales  or  his  assigns. 

On  the  second  of  March,  1868,  the  State  of 
California  issued  a  certificate  of  purchase  to 
Martin  for  the  land  in  dispute.  On  the  8th  of 
September,  1870,  it  was  listed  to  the  State  by 
the  United  States  GoTemment,and,  on  the  third 
of  February,  1871,  it  was  patented  by  the  State 
to  Martin  under  his  certificate  of  purchase. 
The  plat  of  the  United  States  survey  of  town- 
ship two,  embracing  the  land,  was  filed  in  the 
United  States  land-office  in  San  Francisco  on 
the  10th  of  June,  1865. 

On  the  10th  of  April,  1889,  the  Mexican  Gov- 
ernment granted  to  Jos^  Noriega  and  Robert 
Livermore  a  tract  of  land  known  as  Las  Poci- 
tas.  The  claim  under  this  grant  was  confirmed 
on  the  14th  of  February,  1864,  by  the  land  com- 
missioners appointed  under  the  Act  of  March 
3,  1851,  chap.  41, 9  Stat,  at  L.  681,  and  after- 
wards,  on  appeal,  by  this  court,  at  December  ■  ^«^ 
Term,  1860.  After  the  decision  of  the  land  ■^'**» 
commissioners,  a  deputy  surveyor,  under  in- 
structions from  the  Surveyor-General  of  the 
United  States  for  California,  made  a  survey 
which  purported  to  show  the  boundaries  of  the 
claim  confirmed,  and  this  survey  was  approved 
by  the  surveyor-general  May  7, 1854,  batnoth* 
ing  further  appears  to  have  been  done  under  it. 
In  March,  1869,  after  the  decree  of  confirma- 
tion by  this  court,  the  surveyor-general  caused 
the  claim  so  confirmed  to  be  again  surveyed 
and  designated,  and  this  survey  was  approved 
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bj  him  May  11, 1870,  bj  the  Commiasioner  of 
tibe  United  States  General  Land-Office  March 
3, 1871,  and  by  the  Secretary  of  the  Interior 
June  6, 1871.  On  the  20th  of  A.ueagt,  1872, 
the  United  States  issued  a  patent  to  iMoriega  and 
LiTermore,  their  heirs  ana  assigns,  for  the  land 
80  surveyed  and  designated  in  March,  1889. 
The  land  now  in  dispute  was  embraced  within 
the  exterior  boundaries  of  the  grant  adjudged 
to  be  valid  by  the  decree  of  the  board  of  land 
commissioners  affirmed  by  this  court*  but  was 
not  embraced  within  the  surveys  of  1854  or 
1889.  or  in  the  patent  issued  to  Koriega  and 
livermore. 

On  the  16th  of  May,  1876,  Thompson  entered 
into  the  possession  of  the  south  half  and  Du- 
rand  into  the  possession  of  the  north  half  of  the 
half  section  in  dispute.  When  these  entries 
were  made  Martin  was  in  possession  of  the 
land,  though  it  was  not  then,  nor  had  it  ever 
been,  fully  hidosed  or  fenced.  Within  a  few 
days  afterwards  Martin  notified  Thompson  that 
he  clahned  to  own  the  land  under  a  patent 
from  the  State  of  California,  which  he  exhib- 
ited; but.  notwithstanding  this,  both  Thomp- 
son and  Durand  maintained  actual  and  exclus- 
ive possession,  and  kept  Martin  out  until  this 
suit  was  brought.  Each  of  the  parties  entered 
for  the  purpose  of  availing  himself  of  the  pre- 
emption laws  of  the  United  States,  having  the 
necessary  personal  qualifications  therefor. 
They  each  made  application  at  the  proper  land- 
office  to  perfect  tneir  respective  cUums,  but 
the  officers  refused  to  permit  them  to  do  so. 
Upon  this  state  of  facts  the  Supreme  Court  of 
California  affirmed  a  judgment  of  the  district 
court  in  favor  of  Martin,  and  to  reverse  that 
decision  this  writ  of  error  was  brought. 

Upon  the  facts  as  found  we  have  no  hesita- 
tion in  deciding  that  the  title  of  Martin,  under 
bis  patent  from  the  State  of  California,  was 
perfect  when  his  suit  was  brought,  and  that  the 
ludrment  in  his  favor  was  nght.  The  land 
in  dispute  had  not  only  been  selected  by  the 
State  as  indemnity  school  lands,  and  certified 
or  listed  as  such  by  the  proper  officer  of  the 
United  States,  when  Durand  and  Thompson 
made  their  respective  entries  as  preemption 
•ettleiB,  but  it  had  been  patented  to  Martin  and 
be  was  in  actual  possession  under  color  of  that 
title.  These  are  facts  specially  found  by  the 
court  below,  and  the  evidence  on  which  this 
finding  was  made  cannot  be  considered  here. 
Such  being  the  case,  the  land  was  not  open  to 
meemption  settlement  as  against  Martin  when 
Daranil  and  Thompson  entered  on  his  posses- 
aion.  A^ertan  v.  fbwler,  96  U.S.  518  [24: 782] ; 
Trenouih  v.  6an  Franeiseo,  100  U.  S.  251,  256 
[25: 626.  6281;  Mower  r.  Fletcher,  116  U.S.  881 
[29:598]. 

If  the  title  of  Martin  was  ever  at  all  defect- 
ive it  was  because,  at  the  time  of  the  selection, 
the  land  was  within  the  boundaries  of  a  claim 
under  a  Mexican  grant,  and  therefore  not  then, 
in  a  strict  legal  sense,  public  land;  but  the 
United  States  has  never  objected  to  the  title 
of  the  State  because  of  this.  On  the  contrary, 
after  a  survey  had  been  made  and  approved  by 
the  Sarveyor-Qeneral  of  the  United  States  for 
California,  which  excluded  the  land  from  the 
arant,  the  proper  officer  of  the  United  States 
mted  it  to  the  State  under  the  Act  of  August 
8, 1854,chap,  201, 10  Stat,  at  L.  846,now  section 
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2449  of  the  ReviBed  Statutes,  as  indemni^ 
school  lands  which  had  been  properly  selecteo. 
and  from  that  day  to  this,  so  far  as  &e  record 
shows,  the  United  States  has  never  disputed 
the  title  of  the  State  or  its  grantee.  This  sur- 
vey was  made  in  1869,  the  claim  having  been 
finally  confirmed  in  1860.  As  the  survey  was 
not  made  until  more  than  ten  months  after  the 
Act  of  July  28, 1866,  chap.  219,  14  Stat  at  L. 
218,  "  To  quiet  land  tiUes  hi  California  "  had 
become  operative,  its  approval  by  the  surveyor- 
general  had  the  effect,  under  the  ruling  of  this 
court  in  Fnuher  v.  (yCmnar,  116  U.  S.  102 
[29: 811],'of  opening  all  lands  within  the  ex- 
terior boundaries  of  the  grant,  but  outside  of 
those  fixed  by  the  survey,  tu  selection  or  pre- 
emption entiy  as  public  lands,  subject  only  to 
a  defeat  of  title,  if  in  the  end  the  survey  as 
made  should  be  set  aside  and  the  boundaries  of 
the  grant  finally  extended  so  as  to  include  the 
selection  or  the  entry.  In  the  present  case, 
however,  the  survey  was  accepted  bv  the  own- 
ers of  the  grant  ana  a  patent  taken  for  the  land 
within  its  boundaries,  in  full  satisfaction  of 
their  original  claim  as  confirmed  by  the  com- 
missioners and  by  this  court.  This  was  iii 
1872,  and  from  tliat  time  certainly  there  has 
been  no  one,  according  to  this  record,  who 
could  dispute  the  title  of  the  State  or  its  grantee 
except  the  United  States.  The  owners  of  the 
Mexican  mnt  abandoned  their  claim  to  the 
excluded  land  when  they  accepted  their  pa- 
tent, and  no  one  could  enter  upon  the  land  by 
the  laws  of  the  United  States  as  a  preemption 
settler,  because  Martin  was  in  the  actual  pos- 
session under  his  claim  of  title.  It  is  not  con- 
tended that  this  title  of  Martin  is  even  tech- 
nically defective,  unless  it  be  for  the  reason 
that  the  selection  was  actually  made  when  the 
land  was  not  in  law  public  land.  But  when 
the  Commissioner  of  the  General  Land-Office 
in  1870  certified  this  with  other  land  to  the 
State  as  land  which  had  been  selected  as  in- 
demnity lands,  it  was  an  existing  selection  at 
that  date,  and  there  were  no  intervening  rights 
to  prevent  its  operation  as  such.  Bv  accept- 
ing the  certificate  the  State  treated  the  selec- 
tion as  a  valid  selection  existing  at  the  time  of 
the  certificate,  and  the  list  thus  certified  oper- 
ated under  the  Act  of  1854  as  a  transfer  of  the 
title  from  the  United  States  to  the  State  which 
immediately  inured  to  the  benefit  of  Martin 
under  his  patent.  It  is  true  that  the  certificate 
of  the  commissioner  to  a  list  of  lands  which 
were  not  open  to  selection  at  the  time  they 
were  selected,  nor  at  the  time  they  were  cern- 
fied,  would  not  pass  title  out  of  the  United 
States  because  he  had  no  authority  in  law  to 
make  such  a  certificate.  But  the  case  is  quite 
different  when  the  State  presents  for  certifica 
tion  as  an  existing  selection  one  that  was  bad 
when  made,  but  good  when  presented.  Under 
such  circumstances,  if  the  rights  of  no  third 
INUties  have  intervened,  there  is  nothing  to 
prevent  the  commissioner  from  treating  the  se- 
lection as  if  made  on  the  date  of  its  presenta- 
tion, and  certifying  accordingly.  His  certifi- 
cate is  of  selections  claimed  by  the  State  at 
the  tune  of  its  date,  and  if  the  State  had  a 
right  to  the  title  under  the  circumstances  exist- 
ing then,  it  was  within  his  official  authority  to 
make  tl:<>.  transfer.  It  is  a  matter  of  no  mo- 
ment that  the  selection  was  bad  at  the  time  it 
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was  made,  if  at  the  time  of  its  pTCsentation  for 
title  it  was  good,  and  there  were  no  intervening 
rights  to  be  injured  by  reason  of  itsacoeptanoe 
and  ratification  by  the  United  States. 

This  would  be  sufficient  to  sustain  the  title  of 
Martin  if  there  were  nothing  more.  But  there 
is  more.  All  must  agree  that,  even  if  the  title 
was  defective  because  of  the  invalidity  of  the 
original  selection,  it  was  within  the  power  of 
the  United  States  to  cure  such  a  detect  by  a 
release  to  the  State  or  its  f^ntee  of  all  their 
interest  in  the  land  remaming  after  the  lists 
were  certified  by  the  Commissioner  of  the  Land- 
Office,  provid^  no  other  person  had  in  the 
meantime  acquired  rights  superior  to  those  of 
Martin.  This,  we  think,  was  done  by  the  Act 
of  March  1.  1877,  chap.  81,  19  Stat,  at  L.  267, 
"  relating  to  Indemnity  school  selections  in  the 
State  of  California."    That  Act  is  as  follows : 

"  Be  it  enacted  hy  the  Senate  and  Hoxiee  of 
BepresentoHvee  of  the  United  Statee  of  America 
in  Congresa  asHmbled,  That  the  title  to  the  lands 
certified  to  the  State  of  California,  known  as 
indemnity  school  selections,  which  lands  were 
selected  m  lieu  of  sixteenth  and  thirty-sixth 
sections,  lying  within  Mexican  grants,  of  which 
grants  the  fiiud  survey  had  not  been  nuule  at 
Uie  date  of  such  selections  by  said  State,  is 
hereby  confirmed  to  said  State  In  lieu  ^  the  six- 
teenth and  thirty-sixth  sections,  for  which  the 
selections  were  made. 

"  Sec.  2.  That  where  Indemnity  school  se- 
lections have  been  made  and  certified  to  said 
State,  and  said  selections  shaU  fail,  by  reason 
of  the  land  in  lieu  of  which  th^  were  taken 
not  being  included  within  such  final  survey  of 
a  Mexican  grant,  or  are  otherwise  defective  or 
invalid,  the  same  are  hereby  confirmed,  and 
the  sixteenth  or  thirty-sixth  section,  in  lieu  of 
which  the  selection  was  made,  shall,  upon  be- 
ing excluded  from  such  final  surv^,  be  dis- 
pcwed  of  as  otherpublic  lands  of  the  United 
States;  Provided^  That  if  there  be  no  such  six- 
teenth or  thirty-sixth  section  and  the  land  cer- 
tified therefor  shall  be  held  by  an  innocent  pur- 
chaser for  a  valuable  consideration,  such  pur- 
chaser shall  be  allowed  to  prove  such  facts  be- 
fore the  proper  land-office,  and  shall  be  al- 
lowed to  purchase  the  same  at  one  dollar  and 
twenty-five  cents  per  acre,  not  to  exceed  threer 
hundred  and  twenty  acres  for  any  one  person; 
Provided,  That  if  such  person  shall  neglect  or 
refuse,  after  knowledge  of  such  facts,  to  fur- 
nish such  proof  and  make  payment  for  such 
land,  it  shall  be  subject  to  the  general  land  laws 
of  the  United  States. 

"  Sec.  8.  That  the  foregoing  confirmation 
shall  not  extend  to  the  lands  settled  upon  by 
any  actual  settler  claiming  the  right  to  enter, 
not  exceeding  the  prescribed  legal  quantity 
under  the  homestead  or  preemption  lawst  Pro- 
tided,  That  such  settlement  was  made  in  good 
faith  upon  lands  not  occupied  by  the  settle- 
ment or  improvement  of  any  other  person,  and 
prior  to  the  date  of  certification  of  said  lands 
to  the  State  of  California  by  the  Department 
of  the  Interior;  And  proffided  further,  ThoX  the 
claim  of  such  settler  shall  be  presented  to  the 
register  and  receiver  of  the  district  land-office, 
together  with  the  proper  proof  of  his  settle- 
ment and  residence,  within  twelve  months  after 
the  passage  of  this  Act,  under  such  rules  and 
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regulations  as  may  be  established  by  the  Com- 
missioner of  the  ucneral  Land-Office. 

"Sec.  4.^  That  this  Act  shall  not  apply  to 
any  mineral  lands,  nor  to  any  lands  in  the  City 
and  County  of  San  Francisco,  nor  to  any  in- 
corporated city  or  town,  nor  to  any  tide» 
swamp  or  overflowed  lands. 

This  statute  was,  in  our  opinion,  a  full  and 
complete  ratification  by  Congress,  acoordinf 
to  its  terms,  of  the  lists  of  indemnity  school 
selections  which  had  been  before  that  time  cer- 
tified to  the  SUteof  California  bv  the  United 
States  as  indemnity  school  selections,  no  mat- 
ter how  defective  or  insufficient  such  certificates 
might  originally  have  been,  if  the  lands  in- 
cluded in  the  lists  were  not  of  the  character  of 
any  of  those  mentioned  in  section  4,  and  if  they 
had  not  been  tsken  up  in  good  faith  by  a  home- 
stead or  preemption  settler  prior  to  the  date  of 
the  certincate.  The  history  of  the  times,  which 
is  exemplified  by  the  facts  of  this  case,  shows 
that  such  must  have  been  the  intention  of  Con- 
gress. Almost  from  the  beginning  many  of 
Uie  titles  under  these  indemnitv  selections  had 
been  in  doubt  because  of  the  delay  which  at- 
tended the  settlement  of  Mexican  claims,  and 
the  records  of  this  court  contahi  a  large  num- 
ber of  cases  in  which  daimantB  under  the  pre- 
emption and  homestead  laws  of  the  United 
States  have  sought  to  establish  their  titles,  tm 
against  purchasers  from  the  State  under  in- 
demnitv selections  who  had  been  many  years  in 
possession,  because  of  some  real  or  supposed 
defect  in  the  title  of  the  State.  This  statute 
was  passed  twenty-three  years  after  the  origi- 
nal grant  to  the  State  of  the  right  to  select  in- 
demnity lands  for  lost  school  sections,  and 
more  than  fourteen  years  after  the  lands  now 
in  dispute  had  been  selected  by  the  State  under 
this  grant  and  sold  to  Martin.  Eight  years  be- 
fore the  statute  the  proper  officer  of  the  United 
States  had  made  a  oertilicate  which,  if  author- 
iased  by  law,  transferred  an  absolute  estate  in 
fee  simple  to  the  State  that  inured  at  once  to 
the  benefit  of  Martin.  This  certificate  had 
never  been  disputed  by  the  United  States,  and 
no  attempt  baa  ever  been  made  by  anyone  in 
authority  to  set  it  aside.  TUs,  as  we  know 
from  our  own  records,  is  but  one  of  many  cases 
<tf  a  similar  character,  and  read  hi  the  light  of 
these  facts  the  statute  has  to  us  no  uncertain 
meaning. 

In  its  first  section  all  such  certificates  are  ex- 
pressly confirmed  where  the  only  objection  to 
their  validity  is  that  a  selection  was  made  be- 
fore the  Mexican  grant  within  which  the  origi- 
nal school  section  was  actually  situated  had 
been  surveyed,  and  the  survey  finaUy  approved. 
In  this  class  of  cases  the  State  was  entitled  to  its 
indemnity  lands,  and  the  United  States  in  effect 
formally  waived  any  and  all  irregularities  in 
making  the  selections. 

In  the  second  section  cases  were  provided  for 
in  which  the  selection  failed:  1,  because  the 
school  section  in  lieu  of  which  indemnity  waa 
claimed  and  taken  was  not  actually  within  the 
limits  of  a  Mexican  grant;  and  2,  because  it 
was  "otherwise  defective  or  invalid."  Thia 
language  is  certainly  broad  enough  to  include 
every  defective  certificate;  and,  in  order  that 
the  United  States  might  be  protected  from  loss, 
it  was  provided  that,  if  the  sixteenth  or  thirty- 
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sixth  section.  In  Ueu  of  wliich  the  selection 
was  made,  should  be  found  outside  the  Mexican 
/puit,  the  United  States  would  accept  that  in 
lieu  of  the  selected  land,  and  confirm  the  selec- 
tion. If,  however,  there  was  no  such  sixteenth 
or  thirtv-sixth  section,  and  the  land  certified 
was  held  by  an  Innocent  purchaser  from  the 
State  for  a  valuable  consideration,  such  pur- 
chaser would  be  allowed  to  purchase  the  same 
from  the  United  States  at  the  rate  of  one  dollar 
and  twenty-five  cents  per  acre,  not  exceeding 
three  hunored  and  twenty  acres  for  any  one 
person. 

The  statute  relates  only  to  such  selections  as 
had  been  certified  to  the  State,  and,  taken  as  a 
whole,  it  meets  the  requirements  of  all  the 
cases  of  defective  selection  which  could  be  so 
certified.  These  are:  1,  cases  where  the  State 
was  entitled  to  indemnity,  but  the  selection 
was  defective  in  form;  2,  cases  where  the  origi- 
nal school  sections  were  actually  in  place,  and 
the  State  was  not  entitled  to  indemnity  on  their 
accoimt;  and  3,  cases  where  the  State  was  not 
entitled  to  indemnity,  because  there  never  had 
been  such  a  section  sixteen  or  section  thirty-six 
as  was  represented  when  the  selection  was  made 
and  the  oflScial  certificate  given.  As  to  the 
first  of  these  classes,  the  oeraficate^was  simply 
confirmed  because  the  State  was  entitled  to  its 
indemnity,  and  nothing  was  needed  to  perfect 
the  title  but  a  waiver  by  the  United  States  of 
an  irregularities  in  the  time  and  manner  of  the 
selections.  As  to  the  second,  the  selection  was 
confirmed,  and  the  United  States  took  in  lieu 
of  the  setected  land  that  which  Uie  State  would 
have  been  entitled  to  but  for  the  Indemnity  it 
had  claimed  and  got.  In  its  effect  this  was  an 
exchange  of  lands  between  the  United  States 
and  the  State.  And  as  to  the  third.  In  lieu  of 
confirmation,  bona  Jlde  purchasers  from  the 
State  were  given  the  privilege  of  perfecting 
their  titles  fy  paying  the  United  States  for  the 
land  at  a  specmed  price.  Under  these  drcnm- 
stances,  It  was  a  matter  of  no  moment  to  the 
United  States  whether  the  original  selection  was 
Invalid  for  one  cause  or  another.  If  the  State 
was  actually  entitled  to  Indemnity,  it  was  sot. 
and  the  United  States  only  gave  what  it  naa 
agreed  to  give.  If  the  State  claimed  and  got 
Indemnity  when  It  ought  to  have  taken  ihe 
original  school  sections,  the  United  States  took 
the  school  sections  and  relinquished  their  riffhts 
to  the  lands  which  had  been  selected  In  fleu. 
And  tf  the  State  had  dataned  and  sold  land  to 
which  ft  had  no  right,  and  for  which  It  could 
not  give  school  land  In  return,  an  equitable 
provision  was  made  for  the  protection  of  the 
purchaser  by  which  he  could  keep  the  land, 
and  the  United  States  would  get  Its  value  In 
money.  In  this  way  all  defective  titles,  under 
the  government  certificates,  would  be  made 
goodwlthoutloss  to  the  United  States. 

It  may  be,  as  was  claimed  in  argument,  that 
when  the  biu  was  originally  prepared  the  f  ramer 
had  It  in  mind  only  to  proviae  for  selections- 
made  In  lieu  of  school  sections  within  Mexican 
mnts  before  the  final  survey  of  the  grants,  and 
for  selections  made  In  lieu  of  sections  not 
finally  Included  within  the  survey  of  a  grant: 
bnt  to  our  minds  It  Is  clear  that  before  the  bill 
finally  became  a  law  Congress  saw  that,  as 
ample  provision  had  been  made  for  the  protec- 
tion of  the  United  States  In  all  cases,  it  was 
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best  to  include  all  certificates  which  were  de- 
fective, no  matter  for  what  cause,  and  so  the 
words  "or  are  otherwise  defective  or  In^ialid'' 
were  added  in  what  seemed  to  be  the  most  ap- 
propriate place  to  carry  that  purpose  Into  effect 
No  selection  was  made  good  unless  it  had  been 
certified,  and  not  then  unless  the  United  States 
got  an  equivalent  either  in  land  or  in  money,  or 
in  carrymg  out  their  original  school  land  grant. 
In  this  wav  the  titles  of  all  bona  fide  purchasers 
from  the  State  were  or  could  be  perfected  with- 
out loss  to  the  United  States,  and  that,  we  have 
no  doubt,  was  the  intention  of  Congress  when 
the  statute  was  enacted. 

It  is  true  that  Durand  and  Thompson  had  en- 
tered on  the  land,  and  had  excluded  Martin 
from  the  possession,  before  the  statute  was 
passed;  but  that  gave  them  no  rights  either  under 
this  statute  or  any  other.  As  we  have  already 
shown,  their  entry  was  of  no  avail  under  the 
general  preemption  laws;  and  this  statute  saves 
ihe  rights  of  no  homestead  or  preemption  set- 
tlers, except  such  as  had  entered  on  the  lands 
In  eood  faith  prior  to  the  date  of  thehr  certifi- 
cation to  the  State. 

The  judgment  ie  e^gbrmed. 

True  copy.   Test: 

James  H.  MoKeoney,  CSerk,  Bapu  Omirt,  U.  & 


SAMUEL  B.  MARTIN,  Pfff.  in  Err., 

«. 

ANTHONY  THOMPSON. 

(See  8. 0.  Beporter^  ed.  sro,8I7.) 

Juriidiciion-'^tetion  to  reeoe&r  orop  againet  om 
holding  adconely-^fedaral  guseUon. 

In  an  aotloD  asalnst  a  preemptloii  settler  to  fd> 
oover  aoTop  raised  by  him  on  lands  held  adverselj 
against  the  plaintiff,  a  writ  of  error  to  a  decision 
ox  a  state  court  put  entirely  on  the  ground  that 
the  owner  of  land  out  of  pooaossion  cannot  recover, 
from  one  in  posMsslon  ooldlnff  adversely  under 
claim  of  title,  crops  raised  by  him,  does  not  pre> 
sent  a  federal  question. 

[No.  167.] 
Sutmitted  Jan.  $4, 1SS7.  DeHdid  FA.  7,  i887. 

r\  ERROR  to  the  Supreme  Conrt  of  the  State 
of  California.  Reported  below,  (K2  CaL  n8» 
and  46  Am.  Rep.  668.    DiwUued. 

On  motion  to  dismiss. 

The  facts  of  the  case  sufficiently  appear  In 
the  opinion  of  the  court 

Mr.  M.  Mnllanj'y  for  defendant  In  error. 
In  support  of  motion. 

No  brief  was  filed  on  behalf  of  plaintlif  In 
error. 

Jfr.  Chief  Justice  Walie  delivered  the  opin* 
Ion  of  the  court: 

This  suit  was  brought  by  Martin  the  defend- 
ant In  error  In  Durand  db  Thompson  v.  Martin^ 
Justdecided  \antefil^  to  recover  of  Thompson, 
one  of  the  plaintiffs  in  error,  a  crop  of  wheat 
raised  by  him  during  the  year  1878  on  the  land 
described  In  that  case,  which  he  took  from  the 
possession  of  Martin  In  1876,  and  occupied  ad- 
verselv  thereafter.  The  court  has  found  as  a 
fact  tnat  Martin  never  had  possession  of  the 
crop  before  the  commencement  of  this  suit, 
and  that  it  was  raised  by  Thompson  with  his 
own  labor  and  at  his  own  expense  while  he 
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held  ezcluslye  posgeadoii  of  the  land  advenely 
to  MartiD  and  cUiming  tiUe. 

From  this  it  is  clear  that  the-  question  of  the 
title  to  the  land  was  not  necessarily  involved 
in  this  case,  and  on  looking  into  the  opinion, 
which  in  CaUfomia  forms  part  of  the  record, 
we  find  that  the  decision  was  pat  entirely  on 
the  ground  that  the  owner  of  land  out  of 
possession  cannot  recover,  from  one  in  posses- 
sion holding  adversely  under  claim  of  title,  the 
crops  raised  by  him  in  cultivating  the  soil. 
The  remedv  in  such  a  case  is  by  an  appropriate 
action  for  {he  recovery  of  the  possession  of  the 
land  and  damages  for  the  detention.  This  does 
not  present  a  federal  question,  and  the  motion 
to  diimiM  i$  granted. 

True  copy.    iy«t: 

James  H.  MoKenney,  Oterk,  Sop.  Oourl,  C  8. 


319]  CHARLES  A.  W.  BHERHAN,  Admr.  of 
Chablottb  SHBHMATf,  Deceased,  MARIA 
CAM£RON  BT  Aii.,  AppU., 

V, 

DAVID  H.  JEROME  ahd  CHARLES  W. 
GRANT,  Exn.  of  Sasah  B.  Littlb, 
Deceased. 

(See  &  a  Eteporter^S  ed.  819-enj 

WiUe-'-attempt  by  exeeutore  toeetaeidebondand 
mortfOffe  to  meet  a  certain  legaeif—Ugateee, 
notfaund. 

A  written  Instrument,  made  by  the  ezeoators  of 
a  wUL  setting  aside  an  overdue  bond  and  mortgage 
to  be  held  by  them  In  trust  to  meet  a  oertalniMw 
aoy,  there  being  no  evldenoe  of  the  consent  of  tbe 
legatees,  or  any  order  of  any  court  on  the  subject^ 
Islield  not  to  have  amounted  to  an  Irrevocable  ac6 
transmuting  the  property.  The  written  instru- 
ment was  <n  no  neater  effect  than  would  have 
been  a  mere  menttl  reservation. 
[No.  103.] 
Argued  Dee.  17,  1887.    Deadod  FA.  7,  1887. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Michigan. 
Bef>ereed. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  coiurt. 

Meeere.  C^eor^^  W.  KUler  and  Jamse  0. 
Smith,  Jr.,  for  appellants: 

The  execution  of  the  instrument  in  question 
Is  an  «r  pa^rte  act  of  only  two  of  the  three  ex- 
ecutors of  this  will.  Until  ratified  by  aU  the 
trustees  it  stands  as  an  unaccepted  offer  to 
transfer  the  bond  and  mortgage,  and  they  con- 
tinue part  of  the  general  estate. 

Admitting,  a/rffumdo,  that  the  respondents 
had  authority  to  invest  $4,000  for  the  purpose 
of  this  trust,  they  have  not  done  so.  They 
have  made  no  investment  whatever.  The  exe- 
cution of  said  insdrument,  without  the  order  of 
the  court,  without  notice  to  the  beneficiaries, 
and  without  their  knowledge  or  consent,  was 
no  investment  of  moneys,  it  was  not  even  an 
assignment  of  the  securities  by  executors  to 
trustees,  and  can  no  more  afPect  the  rights  of 
the  appellants  than  if  the  papers  had  been 
placed  in  an  envelope  and  marked  "  Sherman 
legacy."  The  respondents  might  as  well  have 
determined  hi  their  minds  to  hold  the  bond  and 
mortgage  for  purposes  of  this  trust,  as  was 
done  in  MiUer  v.  Oongdon,  14  Gray,  114. 
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The  essential  elements  of  consent  by  the 
beneficiaries,  in  person  or  by  a  trustee  legally 
representing  them,  is  wholly  wanting;  and 
without  this  tbe  act  of  the  respondents  waa 
void  and  the  estate  continues  liable. 

Leitch  V.  Welle,  48  N.  T.  585;  Norman  v. 
auyrer,!  Blatchf.  508;  King  v.  Talbot,  40K.Y. 
76;  SUuik  v.  Wiggin,  1  Demarest,  568. 

Meegre,  J.  a.  MeCkiwaB  andBmt&n  Eon- 
ehett,  for  appellees: 

It  was  toe  defendants'  duty,  as  executors 
under  the  wiU,  to  make  an  investment  of 
$4,000  and  pay  the  interest  accruing  from  sudi 
investment  to  Charlotte  Sherman  during  hec 
life,  holdhig  the  securities  in  their  hands  until 
her  death,  and  then  pay  the  principal  to  the 
legatees  hi  remainder. 

Saundereon  v.  Steame,  6  Mass.  87;  Dorr  v. 
Waintoright,  18  Pick.  828;  Tbwne  v.  Amidown, 
20  Pick.  685;  Laneing  v.  Laneing,  45  Barb. 
183;  Drake  ▼.  Price,  5  N.  T.  480;  Ciaggett  v. 
Hardy.  8  K.  H.  147;  Haddon  v.  Bemingway. 
89  Midi.  615;  Miller  v.  (hnadon,  14  Gray,  114. 

It  was  the  duty  of  the  defendants  as  such  ex- 
ecutors to  separate  the  fund  from  the  remain- 
der of  the  estate  and  provide  for  this  legaqy 
within  a  reasonable  time. 

Fowler  v^  Chit,  26  N.  J.  Eq.  202. 

Tbe  investment  b^  real  estate  security  waa 
the  proper  mode  of  mvestment 

Aekerman  r.  Fmott,  4  Barb.  626,  686,  645: 
KingY.  Talbot,  40  N.  Y.  76,  88,  07;  1  Perry. 
Trusts,  8§  458,  459;  Wheeler  v.  iVrfy,18  N.H. 
807. 

It  was  proper  to  permit  the  investment  al- 
ready made  to  remain,  it  being  believed  to  be 
good,  and  being  secured  by  r^  estate  mort- 

fflil.  Trustees,  p. ^Wl;  Perry, Trusts.  §§465, 
466. 

Those  securities  are  separated  from  the  es- 
tate, and  the  proceedings  of  the  complainants 
should  be  to  compel  the  execution  of  that  trust 
by  turning  over  tne  securities,  or  for  directing 
the  defendants  to  collect  the  security  and  pay 
the  proceeds,  or  otherwise  to  account  for  wack 
specific  trust 

Anderean  v.  3Mrle,  9  S.  C.  (N.  S.)  460;  An- 
dereon  r.  Barle,  1  Am.  Prob.  Bep.  472;  Hill, 
Trustees,  214. 

Mr.  Justice  BUttehford  delivered  the  opin- 
ion of  the  court: 

In  1872,  Sarah  K  Litfle,  then  a  resident  of 
Peny,  Wyoming  Coonty,  New  York,  died  at 
that  place,  leaving  a  last  will  and  testament  ex- 
ecuted Auffust  80, 1872,  and  a  codicil  thereto, 
executed  September  9, 1872.  The  wHl,  after 
ffiving  sundry  money  legacies,  proceeded  as 
follows:  "Fourth.  I  give  and  bequeath  to 
Charlotte  Sherman  the  interest  of  four  thou- 
sand doUan  during  the  term  of  her  natural 
life,  and  at  her  decease  the  said  sum  of  four 
thousand  dollars  shall  be  equally  divided  be- 
tween Maria  Cameron,  Sarsli  £.  Morse,  and 
James  Sherman,  children  of  C.  A.  W.  Sher- 
man, or  so  many  of  them  as  shall  then  be  liv- 
inj^."  By  subsequent  articles  other  money  leg- 
acies were  given,  and  then  followed  these  aru- 
cles :  "  Twenty-second.  AH  bequests  herein 
contained  to  personp  residing  in  Kew  York 
and  that  to  Maria  Cam<sfon,  I  desire  p«dd  d 
and  the  remainder  as  fast  as  the  money  is  av&u- 
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'  Twenty -sizth.   I  hereby  appoint 


Henry  N.  Page  my  executor  for  carrying  out 
the  provisionB  of  this  my  last  will  and  testa- 
ment, so  far  as  they  relate  to  parties  and  prop- 
erty m  this  State  (in  New  York),  and  Charles 
^y.  Grant,  of  East  Saginaw,  and  D.  H.  Je- 
rome, of  Saginaw  City,  Michigan,  my  execu- 
tors for  everything,  so  far  as  they  relate  to  par- 
ties and  property  m  the  State  of  Michigan  and 
elsewhere;  and  my  executors  are  hereby  au- 
thorized and  empowered  to  sell  and  convey 
[321]  <u>y  ^^1  estate  of  whidi  I  may  be  possessed  as 
they  shall  deem  for  the  best  interest  of  the  leg- 
atees." 

On  the  24th  of  December,  1881,  the  present 
suit  in  egidty  was  brought  in  the  Circuit  Court 
of  the  United  States  for  the  Eastern  District 
of  Michigan,  br  Charles  A.  W.  Sherman,  as 
jdministrator  or  Charlotte  Sherman,  deceased; 
Maria  Cameron,  James  Sherman  and  Sarah 
£.  Morse,  agidnst  David  H.  Jerome  and  Charles 
W.  Grant.  The  bill  sets  out  the  foreeoing 
provisions  of  Little's  will  and  states  these  facts: 
Charles  A.  W.  Sherman  is  the  C.  A.  W.  Sher- 
man  named  in  the  will.  Charlotte  Sherman 
was  his  wife,  and  died  in  May,  1880,  and  he 
was  appoir.ted  her  administrator  in  December, 
1881.  In  January,  1878,  thd  will  of  Little  was 
proved  before  the  surrogate  of  Wyoming 
CJounty,  New  York,  and  letters  testamentary 
were  issued  to  Page,  named  in  it  as  executor. 
In  March,  1878,  letters  testamentaiy  on  the  will 
of  Little  were  issued  by  the  Probate  Court  for 
Saginaw  County,  Michigan,  to  Grant  and  Je- 
rome. Page,  in  New  York,  and  Grant  and 
Jerome,  in  Michi^n,  entered  upon  their  duties 
as  executors.  In  iTew  York,  lattle  left  prop- 
erty not  exceeding  a  few  hundred  dollars  in 
amount,  which  went  into  the  hands  of  Paige, 
and  was  used  in  defraying  fjneral  expenses, 
leaving  nothing  in  his  hands  with  which  to  pay 
the  legacies.  Little  left  a  large  real  and  per- 
sonal estate  in  Si^^naw  Countv,  Michigan, 
which  came  into  the  hands  of  Grant  and 
Jerome,  as  executors;  and  they  have  now  in 
tbeir  hands  a  greater  amount  of  the  estate 
than  ifi  suflScicnt  te  pay  to  the  plaintiffs  their 
legacies  and  to  pay  all  the  other  legacies. 
Grant  and  Jerome  paid  to  Charlotte  Sherman 
the  interest  on  the  $4,000  down  to  April  1, 
1876,  but  nothing  more  has  been  paid  on  the 
legacies  to  the  plaintiffs.  Maria  Cameron, 
Sarah  E.  Morse,  and  James  Sherman  were  liv- 
ing at  the  time  of  the  death  of  Charlotte  Sher- 
man, and  are  still  living.  The  bill  prays  for 
an  accounting  by  the  defendants,  as  executors, 
and  for  the  payment  to  the  plaintiffs  of  the 
amounts  due  to  them  for  the  legacies. 

The  answer  admits  that  a  part  of  the  estate 
left  by  Little  in  Michigan  came  into  the  hands 
of  Grant  and  a  part  into  the  hands  of  Jerome. 
[88S]  jt  avers  that,  aside  from  the  Coats  bond  and 
mortgage  hereafter  mentioned.  Grant  has  none 
of  the  estate  now  in  his  hands,  and  Jerome  has 
$9,621.75,  including  any  fees,  commissions  or 
compensation  for  his  services.  Accounts  of 
receipts  and  disbursements  bv  each  defendant, 
as  executor,  are  annexed  to  tne  answer.  It  then 
^ets  forth  that  the  defendanta  believed  it  to  be 
their  du^  to  set  apart  and  invest,  out  of  the 
estate,  |4,000,  the  interest  of  which,  as  they 
should  be  able  to  collect  it,  should  be  paid  to 
Charlotte  Sherman  during  her  lifetime,  and 
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the  principal  be  retained  by  them  hi  such  in- 
vestment, and,  after  her  decease,  be  paid  over 
to  Maria  Cameron,  Sarah  B.  Morse,  and  James 
Sherman;  that  for  that  purpose,  they  took  out 
of  the  estate  and  set  aput  a  bond  executed  by 
one  Coats  to  Little,  in  the  penalty  of  $10,000, 
dated  May  1, 1869,  conditioned  to  pay  $1,000 
May  1, 1871,  $1  000  May  1,  1872,  and  $8,000 
May  1. 1878,  with  interest  annually  on  all  sums 
unpaid  at  10  per  cent,  and  a  mortgage  given  to 
secure  the  bond,  bearing  the  same  date,  exe- 
cuted by  Coata  to  Little,  mortgaging  a  parcel 
of  land  in  East  Saginaw,  Saginaw  Coimty, 
Michigan,  and  recoraed  in  the  office  of  the 
register  of  deeds  for  Saginaw  County;  that,  to  set 
apart  the  bond  and  mortgage,  they,  on  the  20th 
01  October,  1874,  executed  and  acknowledged 
the  following  instrument  in  writing,  which  was 
recorded  in  uie  office  of  said  register  of  deeds 
on  the  same  day: 

"Whsre(U,hY  the  last  will  and  testament  of 
Sarah  E.  Little,  the  interest  of  sum  of  four 
thousand  dollara  is  bequeathed  to  Charlotte 
Sherman  for  her  life,  and  upon  her  decease  the 
said  sum  of  four  thousand  dollars  is  to  be  di- 
vided between  parties  therein  named; 

And  whareas,  among  the  assets  of  the  estate 
of  said  Sarah  E.  Little  is  a  bond  and  mortgage 
made  by  Alice  L.  Coats  to  said  Sarah  £.  Little, 
dated  May  1, 1869,  for  the  sum  of  five  thou- 
sand dollars,  on  which  there  is  now  due  four 
thousand  dollars,  and  which  mortgage  is  re- 
corded in  the  office  of  the  register  of  deeds  of 
Saginaw  County,  Michigan,  In  liber  0  of  mort- 
gages, on  pages  824  and  825: 

JSow,  therefore,  we,  the  undersigned,  exec- 
utors of  tbe  said  will,  do  hereby  set  apart  for  [323] 
the  benefit  of  said  Charlotte  Sherman,  and  to 
be  held  b^  us  in  trust  for  the  purpose  of  pay- 
ing the  said  interest,  and  upon  her  decease  for 
distribution  amonff  the  persons  named  in  said 
will,  the  said  bondfand  mortgage. 

In  witness  whereof,  we  have  hereunto  set  our 
hands  and  seals,  this  twentieth  day  of  October, 
A.  D.  1874. 

David  H.  Jerome,     fu  a] 
Charles  W  Grant    [l.  s.1 

Signed,  sealed,  and  delivered  in  presence  ox— 
Benton  Hanchett, 
D.  R.  Richardson. 

State  of  Michigan.  ) 

County  of  Saginaw,  )  ' 
On  this  20th  day  of  October,  A.  D.,  1874,  be- 
fore  me,  a  notary  public  in  and  for  said  county, 
personally  came  the  above  named  David  H. 
Jerome  and  Charles  W.  Great,  to  me  known  to 
be  the  executors  of  the  Isst  will  of  Sarah  E. 
Little,  deceased,  and  acknowledged  the  fore- 
going Instrument  by  them  subscribed  to  be  their 
free  act  and  deed. 

Benton  Hanchett, 
Notary  Public.;" 
by  means  whereof  they  set  apart  the  bond  and 
mortage,  as  an  investment  m  their  hands,  to 
be  held  by  them  as  executors  under  the  wiil,  in 
trust,  from  which  to  collect  the  interest  on  the 
sum  of  $4,000,  represented  by  the  bond  and 
mortgage,  as  principal,  and  pay  the  same  to 
Charlotte  Sherman,  and  to  collect  and  receive 
^e  principal,  and  pay  the  same,  in  pursuance 
of  the  direction  of  the  will,  to  IMaria  Cameron, 
Sarah  E.  Morse,  and  James  Sherman;  that  they 
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made  the  inTestment  properly,  and  in  acoord- 
anoe  with  their  duty;  that  their  action  was,  in 
effect,  the  same,  in  all  respects,  as  if  they  bad 
taken  the  sum  of  $4,000  in  money  and  pur^ 
chased  a  security  for  that  amount,  or  nad 
loaned  that  sum  on  security  for  the  puri>ose  of 
obtaining  interest  and  retaining  the  principal 
to  meet  the  payment  of  the  legacy;  that  the  in- 
vestment  was  made  according  to  the  best  of 
their  judgment,  and  in  good  faith;  that  they 
then  believed  the  security  was  ample,  and  that 
the  bond  and  mortnige  were  a  desirable  secu- 
rity for  providing  for  the  legacy;  that  Coats 
was  then  believed  by  the  defendants  to  be 
worth,  in  her  own  nght,  the  sum  of  at  least 
$75,000  over  and  above  the  real  estate  covered 
by  the  mortgage;  that  they  then  believed  also 
that  the  real  estate  was  a  good  and  sufficient 
security  by  itself  to  secure  the  payment  of  the 
$4,000  and  interest  thereon;  that  the  money  se- 
cured bv  the  bond  and  mortgage  was  not  col- 
lected from  Coats,  because  they  believed  the 
security,  as  it  stood,  was  an  entirely  satisfactory 
and  altogether  desirable  one,  and  an  invest- 
ment as  good  as  they  could  make;  that  on  such 
setting  apart  of  the  security,  Charlotte  Sher- 
man was  informed  thereof,  and  thereafter 
Grant  collected  from  Coats,  on  the  bond  and 
mortgage,  four  sums  of  $200  each,  which  he 
paid  to  her,  he  having,  in  January,  1874,  paid 
to  her  $200.  all  on  account  of  her  legacy;  that 
no  other  sums  have  since  been  collected  by  the 
defendants  on  the  bond  and  mortgage,  and 
there  is  due  thereon  $4,000  of  principEd,  and  in- 
terest from  May  1, 1870;  that  when  the  interest 
ceased  to  be  paid  the  defendants  notified  Char- 
lotte Sherman  thereof,  and  asked  her  advice 
and  direction  as  to  foreclosing  the  mortgage, 
and  since  her  death  they  have  requested  the  ad- 
vice and  direction  of  the  plaintifb  hi  reeard  to 
collecting  the  bond  and  mortgage,  and  have 
advised  them  of  the  setting  apart  of  the  secu- 
rity; that  the  defendants  have  offered,  and  now 
offer,  to  transfer  the  bond  and  mortgage  to  the 
plaintiflii;  thai  they  have  paid  $182.48  for  taxes 
on  the  mortgaged  land,  which  were  a  lien  on 
it,  and  whi(3i  should  be  reimbursed  to  them; 
that  since  the  investment,  Charlotte  Sherman 
and  the  plaintiffs  have  had  no  right  to  daim 
payment  of  any  part  of  the  legacy  out  of  the 
estate  of  Little;  and  that  the  investment  has  re- 
mained the  sole  fund  out  of  which  the  legacy 
should  be  paid.  The  answer  then  admits  that 
the  amount  which  came  into  the  hands  of  the 
defendants  from  the  estate  of  Little  was  suffi- 
cient, after  payinic  all  the  debts  of  Little,  to 
pay  Uie  legacy  to  the  plaintiffs,  and  all  the 
other  legacies  payable  before  that  legacy,  ac- 
cording to  the  durections  of  the  will,  but  such 
amount  and  the  estate  was  not  sufficient  to  pay 
all  the  legacies,  not  including  the  residuary  leg- 
acy. It  then  avers  that,  according  to  the  pro- 
visions of  the  will,  it  was  not  their  duty  to  pay 
over  the  $4,000  to  Charlotte  Sherman;  and  that 
the  other  legatees  under  the  will  always  ob- 
jected, after  such  investment  had  been  made, 
to  any  other  provision  or  payment  being  made 
out  01  the  estate  on  account  of  that  lega^. 

It  was  stipulated  by  the  parties  that  Charles 
A.  W.  Sherman  was  administrator  of  Charlotte 
Sherman,  and  that  Pace  had  not,  at  the  time 
of  the  flUng  of  the  biU,  or  at  any  time,  any 
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the  estate  of 
Little,  except  as  allmd  i 

The  case  was  heara  on  bill  and  answer.  A 
decree  was  made  providing  tiiat  the  defend- 
ants, as  executors,  have  in  their  hands  and 
hold  said  bond  and  mortgage,  in  trust  for  the 
payment  to  the  plaintiffs  or  the  legacy  specified 
m  the  fourth  clause  of  the  bill;  that  tiie  plaint- 
iffs are  entitled  to  the  payment  of  the  pro- 
ceeds of  the  bond  and  mortgage,  after  deduct- 
ing therefrom  the  expenses  of  the  collection 
thereof,  and  the  amounts  paid  and  to  be  paid 
by  the  defendants  for  taxes  on  the  property 
covered  by  the  mortgage,  to  preserve  the  lien 
thereof,  and  the  costs  of  this  suit;  and  that  the 
defendants  foreclose  and  collect  the  bond  and 
mortgage,  by  proper  l^al  proceedings,  and 
out  of  tne  proceeds  retam  the  necessary  and 
reasonaUe  costs  and  expenses  of  such  foreclos- 
ure and  collection,  and  the  amounts  so  paid, 
and  to  be  paid,  by  them  for  taxes,  and  their 
costs  of  this  suit,  and  pay  the  balance  of  the 
proceeds  to  the  plaintiffs  in  payment  and  dis- 
charge of  the  legacy.  From  this  decree  the 
plaintiffs  have  appealed. 

The  only  question  necessary  or  proper  to  be 
disposed  of  on  this  appeal,  in  view  of  the  plead- 
ings and  of  the  terms  of  the  decree  below,  is 
whether  the  special  matter  alleged  in  regard  to 
the  setting  apart  of  the  bond  and  mortgage  is 
a  defense  to  the  suit 

At  the  time  of  the  execution  of  the  paper  of 
October  20, 1874,  the  unpaid  $4,000  secured  by 
the  bond  and  mortgage  had  been  overdue  more 
than  seventeen  months.  There  is  no  sugges- 
tion that  any  of  the  legatees  named  in  the 
fourth  article  of  the  will  consented  to  the  set- 
ting apart  of  the  bond  and  mortgage,  or  that 
there  was  any  order  of  any  court  on  the  sub- 
ject. The  fourth  article  gives  directiy  to  Char- 
lotte Sherman  the  interest  of  $4,000  for  life, 
and  at  her  decease  gives  directiy  to  such  of  the 
other  three  persons  named  as  shall  then  be  liv- 
ing, "the  said  sum  of  four  thousand  dollars," 
to  be  equally  divided  among  them.  Under 
these  circumstances,  the  execution  of  the  paper 
of  October  20, 1874,  by  the  defendants,  setting 
apart  the  bond  and  mortgage  to  be  held  hy 
them  in  trust,  even  though  the  paper  was  put 
on  record,  amounted  to  no  more  man  If  they 
had  retained  the  bond  and  mortgage,  without 
executing  any  such  paper,  and  hieul  merely 
made  a  mental  resolution  to  consider  the  bona 
and  mortgage  as  set  apart  for  this  legacy. 
There  was  no  second  pa^  to  the  paper,  no 
transfer  in  it,  no  contract,  and  the  b^enciaries 
never  assented  to  it,  or  ratified  it,  or  waived 
their  rights;  and,  hi  the  absence  of  any  such 
action  by  the  beneficiaries,  it  was  revocable  at 
any  time.  Without  deciding  what  course,  if 
any,  might  lawfully  have  been  taken  by  the 
defendants  at  the  time  in  question,  to  effect  the 
object  they  sought,  we  are  of  opinion  that  what 
they  did  was  oi  no  more  avail  to  that  end  than 
the  mere  mental  determination  of  the  executor 
hi  MtUer  v.  Oongdon,  14  Gray,  114.  Eveti 
though  the  mental  detennina[tk>n  took  the 
shape  of  a  written  deckj^  purpose.  It  did  not 
amount  to  the  decisive  and  irrevocable  act 
which  must  exist  to  have  the  effect  to  trans- 
mute the  property. 

Ths  decree  of  tks  Circuit  Court  ie 
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tnd  ths  earn  i$  remaruM  to  that  court ,  with  a 
4irectUn  to  iaks  iuehfttrther  proeeMng9  th0r&- 
in  at  ihaU  not  be  incamiiteni  loith  this  opMan, 

Tmeoopy.   Teat:  

James  H.  MoKeoney,  Oerk  Sup.  Ck>urt»  U.  8. 


[363]  JACOB  M.  HARMOK  bt  al.  /Y/lr.  in  Srt., 

CHARLES  y.  MoADAMB,  and  THOMAS 
C.  MOOKB,  Exra.  of  Jacob  Habmok,  De- 
ceased. 

(See  S»  CL  Beporter^S  ed.  88IHM.) 

NegaUaiiU  paper— action  an  prwniiiorv  note-- 
uniiateral  affreement  ae  a  drfenee-^Aatnuuet 
appear. 

In  an  action  upon  a  promtooiy  note,  where  the 
defendant  relies  on  a  yerbal  promise  by  the  puree 
to  release  him  from  the  payment  of  the  principal 
on  condition  of  the  payment  by  him  of  a  certain 
rate  of  Interest  daring  the  life  of  the  payee,  it  Is  In- 
omnbent  upon  him  to  show  full  performance  of  the 
condition. 

[No.  1208.] 
SiamittedJan,10,18S7.    Decided  FA.  7,  i8S7, 

r\  ERROR  to  tbe  Circuit  Court  of  the  United 
State  for  the  Northern  District  of  Illinois. 


_he  case  and  facta  appear  in  the  opinion. 
Meetre,  duwlea  H.  Wood,  and  Robert 

]>oylev  for  plaintiffs  in  error: 

An  agreement  to  pay  interest  for  a  specified 
time  after  a  note  becomes  due  furnishes  a  suffi- 
cient consideration  for  the  promise  to  extend 
time  of  payment.  It  is  a  farther  investment 
for  a  definite  period  for  the  creditor,  and  an 
extension  of  credit  for  the  same  time  for  the 
debtor.  The  \sp\  effect  of  the  agreement  was 
to  disable  the  former  from  enforcing  the  col- 
lection and  the  latter  from  jMtying  for  toe  period 

Chute  T.  Pattee,  87  Me.  105;  FnoUr  v.  Bncke, 
18  N.  H.  240;  Davie  ▼.  Lo/ns,  10  N.  H.  156; 
Wheai'T.  KendaU,  6  N.  H.  508;  BMnton  ▼. 
jri«^,2BuBh(Ey.X  188;  SkUHnger.  Johneon, 
87Ga.564. 

The  facts  offered  to  be  proved  show  a  bind* 
ing  contract,  wldch  the  court  should  have  en- 
forced. 

In  the  year  1879  the  interest  laws  of  Illinoia 
were  so  changed  as  to  make  8  per  cent  per  an- 
num the  manmem  rate  of  interest  that  ooold 
be  contracted  for. 

Hurd,  Gen.  Stat  ed.  1885,  chap.  74,  p.  786. 

The  waiver  of  a  l^gal  right  at  ue  xequest  of 
another  person  is  a  good  consideration  for  a 
promise  nom  him. 

I^trmer  v.  Stewart,  2  N.  H.  101. 

To  constitate  a  consideration  it  is  not  necea- 
aary  that  a  benefit  should  accrue  to  the  prom- 
isor. It  is  sufficient  that  something  valuable 
flows  from  the  promisee,  and  that  the  promise 
Is  the  inducement  to  the  transaction. 

Vielett  V.  FaiUm.  0  U.  S.  6  Cranch,  142  (8: 
61). 

A  valuable  consideration,  however  small  or 
nominal,  if  given  or  stipulated  in  good  faith. 
Is,  in  the  absence  of  fraud,  sufficient  to  support 
an  action  on  any  parol  contract 

Ltnerenee  r.  MeOahnant,  48  U.  8.  2  How. 
427(11:82^ 
1MU.& 


The  agreement  to  pay  interest  in  advance 
constitutes  a  sufficient  consideration  to  support 
the  contract 

Idms  Rock BankY.  MaUett,  84  Me.  547;  Orqf- 
tan  BankY.  Waadioard,  6  N.  H.  106;  Crosby  v. 
WmU,  10  N.  H.  818;  AbelY,  Alexander,  45  Ind. 
528;  Bedman  v.  Deputy,  26  Ind.  888;  FlynnY. 
Mudd,  27  CI.  828;  it:  B.  v.  UauM,  and  Harrie 
V.  Brooke,  2  Am.  Lead.  Cas.  4tii.  ed.  418,  425, 
notes  and  cases  there  dted. 


Nor  will  the  agreement  to  pay  interest  upon 
interest  affect  the  validity  of  the  consideration. 

Montague  v.  Mtchdl,  28  Dl.  481;  Witmer  v. 
mieon,  72  HI.  801;  Myere  v.  Firet  Nat.  Bank, 
78  IlL  257:  JETarJert  v.  Dumont,  8  Ind.  846; 
WiitcY.  W7utneu,61  Ind.  124;  Orqfton  Bank 
V.  Woodward,  6  N.  H.  106. 

Mr,  John  P.  Wilson,  for  defendants  in 
error: 

"  Where  an  accord  is  relied  upon  it  must  be 
executed.  Readiness  to  perform  is  not  suffi- 
cient, nor  is  part  performance  sufficient  An 
accord  is  always  to  be  entirely  executed,  and 
not  executory  in  any  part" 

dimmane  v.  Clark,  56  Dl.  96,  101. 

This  is  the  law  everywhere;  and  out  of  a  vast 
number  of  cases  whi<^  hold  the  general  doc- 
trine, we  dte  a  few  which  are  analogous  in 
their  facts  to  the  cases  at  bar. 

Simmone  v.  Hamilton,  56  CaL  408;  WhiUY. 
Gray,  68  Me.  570;  HaU  v.  Smith,  10  la.  45; 
Ftaek  v.  Garland,  8  Md.  188;  Blackburn  v. 
Ormbsy,  41  Pa.  97;  Gary  v.  Bancroft,  14  Pick. 
Zlfi\  Bagley  v.  Homan,  82  E.  C.  L.  R  419. 

In  the  case  at  bar  it  was  the  performance  of 
the  alleged  promise  and  not  the  promiBe  itsdf 
which  was  to  satisfy  the  notes.  If  the  plaint- 
\StA  in  error  would  pay  interest  so  and  so  untO 
the  testator's  death,  then  the  notes  should  be 
canceled. 

Mr.  Juetice  Hattliewa  delivered  the  opin- 
ion of  the  court: 

This  was  an  actbn  of  assumpsit  brought  in 
Uie  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois,  on  September  25, 
1885,  the  plaintiffs  being  executors  of  Jacob 
Harmon,  deceased,  dtisena  of  Indiana,  and  the  [364] 
d^endants  citizens  of  Dlinois.  The  action  was 
founded  on  a  promissory  note  signed  by  the  de- 
fendants, dated  March  1,  1875,  payable  one 
year  after  date  to  the  order  of  Jacob  Harmon, 
for  $15,000,  with  interest  at  10  per  cent  i^r 
annum  from  date  until  paid,  with  a  proviso 
that  if  the  note  was  collected  by  suit  the  judg- 
ment should  include  a  reasonable  fee  for  the 
plaintifb*  attorney.  A  copy  of  the  note,  with 
the  indorsements  thereon,  was  set  out  with  the 
declaration,  showing  that  the  interest  thereon 
had  been  paid  to  March  1, 1885.  The  plea  waa 
the  general  issue.  The  case  was  tried  by  a 
Jury,  who  returned  a  verdict  in  favor  of  the 
plaintiffs  below,  the  judgment  on  which  ia 
brought  into  review  by  this  writ  of  error. 

From  the  bill  of  exceptions  it  appears  that 
the  following  took  place  on  the  trial: 

"  Upon  the  said  trial  the  defendants  intro- 
duced proof  tending  to  show  that  there  was  a 
verbal  agreement  between  themselves  and  Jacob 
Harmon,  the  payee  of  the  note,  that  if  they 
would  iMty  the  interest  regularly,  at  the  rate  of 
10  per  cent  per  annum,  as  called  for  by  the 
note,  until  his  death,  they  should  be  acquitted 
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^  Arwfert  of  tbe  principal;  in  otlier  words, 
3L>  f^MOMT  repraented  bv  the  note  wae 
MM  «> ihBMupoQ  condition  that  thej  should 
MrStfMBiVt tbereon  dnringthe  life  of  Jacob 
S^KA  «  As  late  of  10  per  cent  per  annum. 

--  Tte  drf^Ddants  also  offered  to  prove  that 
^  *ifcw  PMt «« the  year  1880.  after  tiie  said 
w»  ^  smtbad  become  due,  they  offered  to 
ZriMcib  Hannon  the  amount  then  due  on  said 
£SiLi^int«rast,  and  proposed  todo  so,  un- 
SttW vottld  reduce  the faiterest;  whereupon 
£i  Md  J*oob  Harmon  verbally  agreed  that  if 
^trauld  continue  to  pay  him  the  inter^ 
^^  ^e  nim  of  money  represented  by  said 
Sduinff  his  life,  and  pay  in  Novembor  of 
ZhS  vear  the  interest  in  advance  for  four 
r^L&Tor  if  they  failed  to  pay  the  interest  in 
SsBoe  fat  fwa  months,  should  pay  inter^ 
Soa  the  Interest  so  unpaid,  then  the  said  detod- 
SSrAould  be  acquitted  of  and  relwised  from 
Se  panw«t  of  the  prindwd  sum  of  »id  n^ 
rr^Aaath  of  said  Jacob  Harmon,  whidi  the 
w^refosed  to  be  permitted  tobe proved,  and 
Se  defendants  then  and  thoe  excepted. 

••^  the  court  being  of  opmion  th^  the 
^Ha  so  offered  in  evidence  by  the  defendants, 
2?tbe  said  facts  which  the  defendants  offered 
rTnrove.  would  not  make  a  sufficient  defenie 
Skir  tfDioveninthesaid  case,  directed  the 
Srv  to  return  a  verdict  for  the  plaintiff  therfe- 
Uind  the  verdict  was  taken  accordingly;  to 
S  of  which  thedefendantslhen  and  there  duly 

^'^^se  rulings  of  the  court  are  now  assigned 
for  error.  In  support  of  the  aaaignments  of 
Inor  the  plaintOfs  in  error  mamtamed  this 
BTODisiUon;  viz.,  that  an  agreement  by  the 
mTor  after  the  note  becomes  due,  to  keep  the 
money  and  pay  interest  thereon  at  the  rate 
of  10  per  cent  per  annum  till  the  death  of  the 
navee  constitutes  asuffldentconsidentionfor  an 
4crhiement  on  the  part  of  the  payee  that  he  will 
tiSen  consider  the  note  canceled  and  paid,  where 
the  payor  from  the  time  of  such  agreement  con- 
tinues to  pay  such  interest  on  the  note  until  the 
death  of  the  payee.  This  proposition  should 
be  considered  in  connection  with  the  fact  that 
in  the  year  1879.  and  therefore  after  the  note 
in  suit  had  become  due,  the  faiterest  laws  of 
Illinois  were  so  changed  as  to  make  8  per  cent 
Der  annum  the  maximum  rate  of  interest  that 
could  be  thereafter  contracted  for.  Hurd,  Gen. 
Btat.  1885,  chap.  74,  p.  736. 

The  agreement  proved  and  that  to  prove 
which  evidence  was  offered  were  both  unilat- 
eral. The  promise  alleged  was  by  the  payee 
of  the  note,  not  in  consideration  of  a  promise 
on  the  part  of  the  payor,  but  on  condition  that 
he  perform  what  was  to  be  done;  viz.,  pay- 
ment of  the  interest  at  the  rate  and  hi  the  mode 
agreed  until  the  death  of  the  payee.  It  be- 
came essential,  therefore,  to  the  defense,  to  es- 
tablish the  fact  that  this  undertaking  had  been 
fully  performed,  by  proof  of  the  payment  of 
the  interest  as  agreed  until  the  death  of  Jacob 
Harmon.  This  fact  is  assumed  in  the  brief  of 
the  counsel  for  the  plaintiffs  in  error,  but  it  no- 
where appean  in  Uie  record.  The  bill  of  ex- 
ceptions Qoes  not  state  when  Jacob  Harmon 
died;  it  does  not  appear  elsewhere  in  the  rec- 
ord. All  we  can  know  from  tliat  is  that  he 
must  have  died  before  the  institution  of  the 
suit,  which  was  begun  by  his  executore  on 
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September  26, 1885,  but  whether  before  or  aft- 
er Mareh  1,  1886,  we  cannot  infer,  that  be- 
ing the  date  up  to  whidi  faiterest  was  paid.  If 
he  died  after  that  date,  then  the  condition  on 
which  his  promise  could  be  enforced  against 
his  executore  had  not  been  fulfilled*  On  this 
point,  therefore,  the  defense  failed. 
Judgtn/nU  affirmed, 

jEBBMLLa  P.  Harmon,  Plff.  <fi  Sfrr., 

V, 

Ohabubb  y.  MoAbams  ei  al„  Exra.  of  Jacob 
Harmon,  Deceased. 

[No.  1204.] 

FT  ERROR  to  the  OuYmit  Court  of  the  United 
Stetes  for  the  Northern  District  of  Dlinois. 
Same  counsd  and  dates  as  in  preceding  case. 

Mr,  Jwtice  MtMhmwm  delivered  the  opin- 
ion of  the  court: 

The  record  in  this  case  involves  no  other 
questions  tiian  those  Just  dedded  in  the  fore- 
going case. 

I^efudgmmiiithmyfare  <^med. 

True  copy.   Test:  

James  H.  MoKenney,  Clerk,  Sup.  Court,  IT.  & 


JESSE  P.  PARLEY,  AppL  [3031 

e. 
NORMAIT  W.  KITTSON,  JAMES  J.  HILL, 
AHD  ST.  PAUL.  MINNEAPOLIS  &  MAN- 
rrOBA  RAILWAY  COMPANY. 
(See  8.  a  Beporter*8  ed.808-&S.) 

E^ty  pteadinih-oflee  qf  plea-^UUncHon  be- 
kceen  plea  and  demurrer-plea  aa  endenee^ 
raHflroadB'-reorganistatiion. 

L  The  proper  offloe  of  a  plea  hi  equity  is  to  pre- 
■ent  some  dtstinot  fact,  which  of  itself  creates  a  bar 
to  the  suit,  or  to  the  part  to  which  the  plea  appllee, 
and  thus  to  avoid  the  neoeeaity  of  makincr  the  dis- 
covery asked  for,  and  the  ezpenae  of  golns  into  the 
evidence  at  large.  ,  „    ^ 

2.  At  a  hearing  upon  a  plea,  rra>lioatlon  and 
nroofiB,  no  fact  is  in  issue  between  the  parties  but 
ti^etruth  of  the  matter  pleaded. 

8.  An  objection  to  the  equity  of  the  plaintilT^s 
claim,  as  stated  in  the  bill,  must  be  taken  by  demur- 
rer and  not  by  plea.  ,  ^ 

4.  A  plea  which  avoids  the  discovery  prayed  for 
iB  no  evidence  in  the  defendant's  favor,  even  when 
it  is  under  oath  and  negatives  a  material  averment 
inthebill.  ^^     ^, 

[No.  6.] 
Argued  Mar,  fS9,  SO,  1886,   Ordered  for  reargu- 

merU  Oct.  tS,  1886,  Reargued  Dec,  8, 9, 1886. 

Decided  Feb.  7. 1887. 

APPEAL  from  the  Circuit  Court  of  the  United   l^O^l 
Stetes  for  the  District  of  Minnesota,    Re- 
ported below,  4  McCrary,  188,  and  opinion 
published  14  Fed.  Rep,  114.    Becened. 

Statement  of  the  case  hy  Mr,  Justice  Grayt 
This  was  a  hill  hi  equity  by  Jesse  P.  Farlev 
against  Norman  W.  Kittson.  James  J.  Hill, 
and  the  St.  Paul,  Minneapolis  and  Manitoba 
Railway  Company,  which,  as  amended  by  le:ive 
of  court,  conteined  the  following  allegations: 

That  hi  1876  the  plaintiff  and  Kittson  and 
Hill  agreed  together  to  acquire  by  purchase  or 
contract  for  their  Joint  and  equal  benefit,  all 
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Ihai  ooald  be  obteined  of  the  bonds  of  the  St 
Ptal  ftDd  PttdAc  Railioad  Company  and  the 
Fint  DiTkion  of  the  St.  Paul  and  Pacific  Rail- 
road Companr,  two  oorporationa  existing  under 
the  laws  of  lunnesota,  and  owning  railroada  in 
that  State,  those  bonds  being  then  outBtanding 
and  for  sale  at  a  large  discount,  and  secured  bj 
mortgages  upon  the  railroads;  then  in  process  of 
forecuosure;  that  the  object  of  the  agreement 
was  to  buy  the  railroads  at  the  foreclosure  sales, 
using  the  bonds  in  payment,  and  thereby  to  ac- 
quire the  railroads;  that  it  was  also  agreed  that, 
in  order  to  obtain  from  one  Donald  A.  Smith 
and  other  capitalists  the  funds  required  for  the 
enterprise,  Kittson  and  Hill  might  use  or  give 
them  an  interest  therein,  but  that  all  the  inter- 
est not  so  used  or  given  should  be  retained  and 
held  for  the  Joint  and  equal  benefit  of  the  plaint- 
iff and  Ejttson  and  Hill. 

That  it  was  further  arreed  between  the  plaint- 
iff and  Kittson  and  Hffl  that  the  details  of  the 
neffotiations  for  procuring  the  necessary  funds 
ana  for  the  purchase  of  the  bonds  should  be 
prindpally  conducted  and  managed  by  Kittson 
and  EOll,  and  the  persons  so  given  an  interest 
in  the  enterprise,  and  that  the  plaintiff  "should 
fnroish  such  facts,  information  and  advice, 
and  render  such  aid  and  assistance  therein,  from 
time  to  time,  as  should  be  required  of  him.*' 

That  the  plaintiff  "had  knowledge,  not  pos- 
sessed by  any  of  the  other  parties,  as  to  the 
whereabouts  and  situation  of  said  bonds,  the 
rated  value  thereof  by  the  holders,  the  mode 
whereby  and  the  channel  through  which  the 
same  could  be  reached  and  prooired;  also  in 
respect  to  the  situation,  amount,  character  and 
value  of  the  lines  of  railroad  and  property  mort- 
nged  to  securo  said  bonds,  and  in  respect  to 
Uie  pending  suits  for  the  foreclosure  of  said 
mortgages;  and  that  the  services  of  the  plaint- 
iff in  respect  to  all  of  said  matters,  and  his  00- 
i^peration,  wen  indiqwnsable  to  the  success  of 
Mid  enterprise." 

That  thereupon  E[ittso:«  v^rocured  funds  from 
Smith  and  one  George  Stevens,  and  agreed  to 
give  them  a  share  in  the  enterprise,  the  amount 
of  v^ch  was  unknown  to  the  plaintiff,  but  was 
believed  by  him  to  be  one  half:  and  that  the 
rest  belonged  to  the  plaintiff,  Kittson  and  Hill 
in  equal  sharesw 

That,  pursuant  to  the  agreement  between  the 
plaintiff  and  Kittson  and  HiD,  negotiations  were 
opened  in  18T7  and  carried  on  until  1879,  re- 
sulting in  the  poxehase  of  bonds  amounting  in 
the  aggregate,  at  their  face  value  and  interest,  to 
more  than  $26,000,000;  and  that  the  purchases 
of  bonds  were  made  by  and  in  the  name  of 
Smith,  Bterens,  Kittson  and  Hill,  but  for  the 
ptirpose  of  being  used  iu  the  purohase  of  the 
railroads  when  offered  for  sale  under  foreclos- 
ure decrees,  and  under  and  in  pursuance  of  the 
ngreement  between  the  plaintiff  and  Kittson 
and  Hill. 

That  "Throughout  said  negotiations  for  the 
porohase  of  said  bonds,  and  m  the  purchases 
thereof,  the  plaintiff  was  continuously  called 
upon  by  the  said  Kittson  and  HUl  for  foots  and 
information,  advice  and  cooperation  in  respect 
tliereto,  and  at  thefar  request  furnished  and  ren- 
dered the  same,  pursuant  to  the  aforesaid  agree- 
ments and  understandings  between  them;  and 
tbat  said  nqrotiations  were  cmly  successful 
through  and  liy  means  of  the  advice  and  co- 
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operation  of  the  plaintiff,  and  the  facts  and  in- 
formation peculiarly  within  his  knowledge  as 
aforesaid,  and  imparted  by  him  to  the  said 
Kittson  and  Hill,  at  their  request,  under  said 
understandings  and  agreements." 

That  most  of  the  purchases  of  b6nds  were 
made  under  an  agreement  with  the  holders  that 
they  should  not  be  paid  for  tiU  the  railroads 
were  sold  under  decrees  of  foreclosure,  and  that 
the  sellers  of  the  bonds  should  then  have  the 
option  of  being  paid  in  cash,  or  of  taking  new  [306] 
bonds  issued  1^  a  company  to  be  organized  by 
the  purchasers,  uid  secured  by  mortgage  upon 
the  same  property. 

That  nearly  all  the  bonds  were  owned  in 
Holland,  and  that  one  John  S.  Ejennedy  was 
agent  of  a  large  majority  of  the  bondholders, 
with  full  authority  to  take  sudh  action  in  re- 
spect to  them  as  he  thought  best,  and  was  a 
trustee  in  aU  the  mortflntges.  except  one  for 
|15,000,000ontheFirstDivisk>nof  theSt  Paul 
and  Pacific  Railroad,  and  was  the  agent  of  the 
holders  of  more  than  $11,000,000  of  the  bonds 
secured  by  that  mortgage;  and  that  all  the  fore- 
closure suits  had  been  commenced  by  his  order, 
and  were  prosecuted  under  his  general  control 
and  direction. 

That  the  plaintiff  "was  appointed  receiver  of 
the  property  of  the  8t  Pftul  and  Pacific  Rail* 
road  Company,  and  was  made  general  manager 
of  the  lines  of  road  of  the  First  Division  of  the 
St.  Paul  and  Pacific  Railroad  Company,  under 
the  trustees  in  said  mortgages  in  possession 
thereof,  upon  the  recommendation  and  at  the 
instance  and  request  of  said  Kennedy.* 

That  after  the  agreement  between  the  plaint- 
iff and  Kittson  and  Hill,  and  before  the  de- 
crees of  foreclosure,  and  before  the  purchase  of 
any  of  the  bonds,  and  while  negotiations  were 
pendine  for  the  purohase  of  the  bonds  repre- 
sented by  Kennedy,  "The  plaintiff  informed  the 
said  Kennedy  of  his  said  mterest  and  connec- 
tion with  the  said  Kittson  and  Hill  hi  the  proj- 
ect for  the  purchase  of  sidd  bonds;  and  that 
the  said  Kennedy  had  full  notice  and  knowl- 
edge that  he  was  so  connected  therewith  and 
interested  therein,  and  fully  approved  and  sanc- 
tioned the  same; "  that  the  negotiations  for  the 
purchase  of  the  bonds  were  mainly  had  with 
Kennedy  as  agent  of  the  bondholders,  and  the 
bonds  purchased  were  placed  in  the  hands  of 
Kennedy  and  his  partner,  one  Barnes,  to  be 
held  until  paid  for  as  agreed,  and  were  so  held, 
and  only  delivered  upon  being  so  paid  for;  and 
that  Kennedy  strongly  recommended  the  bond- 
holders to  sell  their  bonds  upon  the  terms 
offered  by  Smith,  Stevens,  Kittson  and  Hill, 
as  the  best  disposition  of  them  that  could  be 
made. 

That  "To  all  inquiries  made  by  said  Kenne- 
dy, or  aav  of  the  trustees  in  said  mortgages,  or  [807] 
1^  any  of  the  holders  of  any  of  the  bonds  se- 
cured therebv,  or  by  anyone  interested  in  the 
propertv  under  his  charge  as  manager  or  re- 
ceiver, he  [the  plaintiff]  at  all  times  gave  foil 
and  true  answers  and  mf  ormation  to  the  best 
and  utmost  of  his  knowledge  and  ability,  and 
kept  the  said  Kennedy  fully  informed  of  all 
facts,  matters  and  things  coming  to  his  knowl- 
edge affecting  said  propertv,  ami  hi  all  thines 
acted  honestiy  and  in  eood  faith  towards  all 
persons  interested  in  the  property  under  his 
control  as  receiver  and  manager  as  aforesaid.** 
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That  the  defendant  Hallway  Company  was  a 
coii>oration  organized  under  the  lawsof  Minne- 
aota  in  May,  1879,  by  Ejttson,  Hill,  Smith  and 
Stevens,  for  the  purpose  of  takinf ,  holding  and 
managinff  the  mortgaged  railroaos,  for  the  use 
and  benefit  of  the  parties  interested  in  the  pur- 
chase of  the  bonds;  and  that  those  four  persons 
were  directors  and  officers  of  this  Company  and 
had  control  of  it. 

That  in  March  and  April,  1879,  foreclosure 
decrees  were  entered  in  the  pending  suits,  di- 
recting the  sale  by  auction  of  the  mortgaged 
railro^,  and  allowing  outstanding  bonds  to  be 
taken  in  payment  for  an  amount  equal  to  what 
they  would  be  entitled  to  by  way  of  dividends 
under  those  decrees;  that  in  May  and  June, 
1879,  the  railroads  were  sold  accordhigly,  and, 
by  direction  and  procurement  of  Kittson,  Hill, 
8mith  and  Stevens,  purchased  by  the  defend- 
ant Railway  Company,  for  the  use  and  benefit 
of  the  parties  interested  in  the  purchase  of  the 
bonds  as  aforesaid,  including  the  plaintiff,  and 
all  the  bonds  purchased  were  then  used  in  pay- 
ment; that  the  defendant  Company  paid  noth- 
ing for  the  railroads,  but  took  them  without 
coosideration,  except  the  consideration  fur- 
nished and  provided  by  the  plaintiff  and  Kitt- 
son, Hill.  Smith  and  Stevens,  which  considera- 
tion, aside  from  the  bonds,  was  furnished  by 
Smith  and  Stevens  as  aforesaid;  that  proper^ 
worth  in  all  over  |16,000,000  was  thereby  vested 
in  the  Compcmj,  for  the  use  and  benefit  of  the 

Elaintiff  and  Ejttson,  Hill,  Smith  and  Stevens, 
i  proportion  to  their  respective  interests;  and 
the  Company  had  notice  at  the  time  of  the  pur- 
chase that  the  plaintiff  was  jointly  interested 
with  Kittson  and  Hill. 
[308]  That  the  defendant  Company  in  June,  1879, 
Issued  and  negotiated  new  bonds  to  the  amount 
of  18,000,000,  secured  by  mortgage  of  the  rail- 
roads, and  with  these  bonds  paid  for  all  the 
bonds  purchased  as  aforesaid,  and  all  other  ex- 
penses of  the  enterprise;  and  had  rince,  under 
the  control  and  management  of  S[ittson,  Hill, 
Smith  and  Stevens,  held  and  operated  the  rail- 
roads and  made  large  net  profits. 

That  the  capital  stock  of  this  Company  was 
116,000,000,  which  represented  the  property 
acquired,  and  was  part  of  the  profits  resultmg 
from  the  enterprise;  that  other  profits  amount- 
ing to  many  hundred  thousand  dollars  had  also 
been  divided  between  S[itt8on,  Hill,  Smith  and 
Stevens:  and  that  a  large  amount  of  stock  had 
been  distributed  among  them,  of  which  Kitt- 
son and  Hill  received  67,6^  shares,  being  part 
of  that  to  which  the  plaintiff,  Kittson  and  HUl 
were  entitled  under  the  ananeemeTit  with 
Smith  and  Stevens,  bat  that  the  ComiMtny  neg- 
lected and  refused  to  deliver  any  of  the  stock 
to  the  plaintiff. 

That  Kittson  and  Hill  never  questioned,  but 
always  admitted,  the  plaintiff's  right  to  share 
eoually  with  them,  until  after  the  organization 
of  the  defendant  Company  hi  May,  1879,  and 
then  at  first  only  suggested  to  him  that  his  share 
ought  not  to  be  equal  to  theirs,  because  they 
had,  as  they  claimed,  been  required  to  advance 
some  money  in  canying  out  the  enterprise;  but 
now  the  defendants,  confederating  to  defraud 
the  plahitiff,  refused  to  account  with  him,  or 
to  deliver  to  him  any  stock,  or  to  pay  him  any 
of  the  profits  of  the  enterprise,  and  ignored  and 
disreguded  all  his  rights  in  the  premises. 
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The  bill  prayed  for  a  disoovery,  for  an  ao* 
count,  and  that  the  plaiptlff  be  adjudged  to  be 
entitled  to  an  equal  share  with  Kittson  and  Hill 
in  the  enterprise  and  its  profits;  and  they  be 
ordered  to  pay  and  turn  over  to  him  one  third 
of  the  moneys,  bonds  and  stocks  received  b^ 
them;  and  the  Railway  Company  be  ordered  to 
Issue  to  him  his  proportion  of  stock,  and  to 
recognize  his  rights  in  its  stock  and  property 
as  equal  to  those  of  Kittson  and  Hill;  and  for 
farther  relief . 

To  this  bill  the  St.  Paul,  Minneapolis  and 
Manitoba  Railway  Company  demurred  for 
want  of  equity,  and  Kittson  and  Hill  filed  a 
plea. 

The  plea,  after  setting  out  wi&  particularity  199» 
the  vanous  issues  of  bonds,  secured  hv  mort- 
gages, by  the  St  Paul  and  Padflc  Raikoad 
Company,  and  by  the  First  Division  of  the  St. 
Paul  and  Pacific  Railroad  Company,  and  the 
appointment  of  successive  trustees  under  those 
mortgaeea;  and  allegmg  that,  upon  a  bill  filed 
In  1878  Dv  Kennedy  and  others,  on  behalf  of 
all  the  bondholders  imder  a  mortgage  of 
116,000,000  on  the  first  of  those  railroads.  Far* 
was  appointed  by  the  court,  on  August  1, 


1878,  receiver  of  that  raibroad,  and  accepted 
the  trust,  &nd  took  possession  of  and  managed 
the  road  from  that  date  until  it  was  sold  and 
delivered  to  the  defendant  Railway  Company 
under  a  decree  of  foreclosure,  as  stated  hi  the 
bill;  that  on  October  9, 1876,  Kennedyand  two 
others,  as  trustees,  under  And  pursuant  to  mort- 
gages on  the  second  of  those  railroads,  took 
possession  of  it;  and  that  from  that  date  until  it 
was  delivered  to  the  purchsser  under  a  decree 
of  foreclosure,  those  trustees  held  and  operated 
it,  and  Farley  was  the  general  manager  of  it 
for  them,  and  had  full  control  of  the  manage- 
ment thereof;  oontinoed  and  concluded  as  roU 
lows: 

"That  the  said  plaintiff  never  at  any  time 
informed  the  said  Kennedy,  nor  any  of  the 
holders  of  any  of  said  mortgieige  bonds,  of  hia 
interest  in  the'  project  for  purchasing  said 
bonds,  or  of  his  interest  in  the  project  of  ac- 
quiring by  means  of  said  bonds  the  said  mort- 

ged  property,  which  he  alleges  in  his  bill  of 
complaint;  nor  did  the  said  Kennedy,  nor  any 
of  said  bondholders,  know,  suspect  or  have 
any  Information  or  belief,  at  any  time  until 
after  the  confirmation  of  all  said  foreclosure 
sales,  that  the  plaintiff  ever  claimed  to  have 
any  such  interest,  or  any  interest  in  said  proj- 
ects, or  either  of  them. 

"And  these  defendants  say  that  as  receiver  of 
said  lines  covered  bv  said  $15,000,000  mort- 
«ige  the  said  plaintiff  oould  not  lawfuUy  make 
Sie  agreement  with  these  defendants  mendoned 
In  the  bill  of  complaint,  or  engage  in  the  en- 
terprise, therein  mentioned,  of  purchasing  the 
bonds  of  said  $15,000,000  issue,  or  in  the 
enterprise  of  purchasing  the  said  mortgaged 
property;  and  that  the  maklnff  of  such  an 
agreement  and  the  embarking  in  such  an  en- 
t^rise  by  him  was  a  breach  of  trust  on  hIa 
part  as  such  receiver,  and  a  fraud  on  the  hold- 
ers of  the  bonds  of  said  $15,000,000  issue,  and  1 3  XC 
was  a  fraud  upon  this  court,  whose  receiver  he 
was. 

"  And  that  as  general  manager  for  the  tras. 
tees  in  said  mortgages  of  the  lines  of  railroad  of  ^ 
said  First  Division  Company  the  said  plaintill 
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occupied  a  podtloii  of  trust  «nd  confldenoe 
toward  hlg  emploven,  the  said  trustees,  and 
towards  the  bolders  of  the  bonds  secured 
by  said  mortgages;  and  that  by  making  the 
agreement  and  engaging  and  continuing  in  the 
enterprise  of  purchasmg  the  said  bonds  and  said 
mortgaged  property  mentioned  in  his  said  bill, 
the  said  Farley  was  guilty  of  a  breach  of  trust 
towards  and  a  fraud  upon  the  said  trustees  and 
the  said  bondholders. 

"And  these  defendants  say  that  bv  reason  of 
the  said  fiduciary  positions  occupied  by  the 
plaintifif,  as  aforesaid,  he  is  not  entitled  to  the 
aid  of  a  court  of  equity  to  enforce  as  against 
these  defendants  any  of  the  agreements  men- 
tioned in  said  bill  or  any  rights  claimed  by  bim 
and  jzirowing  out  of  said  agreements. 

"  Tlieref  ore  these  defencumts  do  plead  aU  and 
ainfular  the  matters  aforesaid  in  bar  to  the 
plaintiff's  said  bill,  and  pray  the  judgment  of 
this  honorable  court  whether  they  should  be 
oompelled  to  make  any  further  answer  to  the 
said  bill,  and  pray  to  be  hence  dismissed,  with 
their  reasonable  costsand  charges  in  this  behalf 
most  wrongfully  sustained." 

Annexed  to  the  plea  were  a  certificate  of 
counsel,  that  it  was  in  their  opinion  well  found- 
ed in  point  of  law;  and  an  amdayit  of  the  de- 
fendant Hill,  that  the  plea  was  true  in  point  of 
fact,  and  was  not  interposed  for  delay,  andtiiat 
the  defendant  EJttson  was  absent  from  the 
8tate  and  District  of  Minnesota. 

The  plaintiff  filed  a  eeneral  replication  to  the 
plea,  and  on  his  motion  the  demurrer  of  the 
BaOway  Company  and  the  plea  of  Kittson  and 
Hill  were  set  down  for  hearing.  The  de- 
murrer of  the  Company  was  oyerruled,  and  on 
its  application  it  was  ordered  that  the  plea  of 
Kittson  and  Hill  should  stand  as  the  joint  and 
several  plea  of  all  the  defendants. 

The  case  was  then  heard  upon  the  bill,  plea, 
replication  and  i>roofs.  The  only  evidence  in- 
troduced was  a  stipulation  in  writing,of  counsel, 
that  the  averments  of  the  plea,  preceding  those 
above  Quoted  in  full,  were  true;  the  bill  on 
which  ttie  plaintiff  was  appointed  receiver;  an 
order  passed  by  the  court  on  that  bill  on  lliay 
81, 1878,  reciting  that  Stevens,  Smith,  S[ittson 
and  Hin,  under  an  agreement  between  them 
and  the  bondholders,  dated  March  18,  1878, 
were  the  eguitable  ownersof  $11,400,000  of  the 
$15,000,000  issue  of  bonds,  and  authorizing 
taiUj  aa  receiver  to  finish  the  roads  wi£ 
money  to  be  supplied  by  them;  and  the  deposi- 
tion of  the  plaintiff,  the  substance  of  which 
was,  that  before  the  completion  of  the  purchase 
of  the  bonds  he  informed  Eennedyby  a  letter 
Cwhich  could  not  be  found)  that  Kittson  and 
Hill  had  offered  him  an  interest  in  it.  in  answer 
to  which  Kennedy,  on  February  26, 1878,  wrote 
bim  a  letter  (whi;;h  he  producxd),  acknowledg- 
ini^  the  receipt  of  his  letter,  and  saying:  "  We 
thmk  it  will  pay  you  to  take  an  interest  with 
Kittson  and  Hill,  and  we  are  glad  to  hear  that 
they  have  offered  it  to  you;"  but  that  the  p]aln^ 
iff  aid  not  disclose  to  Kennedy  that  he  had  al- 
ready the  same  interest  that  Kittson  and  Hill 
tiad,  because  he  had  agreed  with  them  that  he 
would  not  make  the  fact  public,  for  fear  that 
the  stockholders  might  hear  of  it  and  apply  to 
the  court  to  have  him  removed  and  another  re- 
ceiver appointed,  to  the  detriment  of  the  enter- 
prise, ana  of  the  interests  of  the  bondholders; 
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and  that  he  did  not  inform  the  court  of  his  in- 
terest when  the  order  of  May  81,  1878,  was 
made. 

The  circuit  court,  assuminjg;  it  to  be  proved 
that  the  plaintiff  informed  Kennedy  of  his  in- 
terest,yet  held  that  the  agreement  of  the  plaint- 
iff with  Kittson  and  Hill  was  unlawful  and 
void,  and  on  that  ground  sustained  the  plea  and 
dismissed  the  bill.  4  McCrary,  188. 

The  plaintiff  appealed  to  this  court. 

Mewn.  Henry  D.  Beam,  George  F.  Ed- 
rnnnda  and  Edtoard  D,  Cooke,  for  appellant. 

Jf«Mr«.  GeorM  B.  YouniTt  Williaja  M. 
Evarta  and  HTu.  Bigelow,  for  appellees. 

Mr,  Justice  Gray  deliyered  the  opinion  of 
the  court: 

A  brief  abstract  of  the  pleadings  will  help  to 
make  clear  what  is  presented  for  decision  upon    ,«.,-*, 
this  record.  [312] 

Tbe  suit  was  brought  by  Farley  to  enforce 
an  agreement  by  whi^  he  and  the  defendants 
Kittson  and  Hiu  agreed  to  purchase,  for  their 
Joint  and  equal  benefit,  the  bonds,  secured  by 
mortgages,  of  two  railroads,  of  one  of  which 
he  was  receiver,  bv  appointment  of  the  court, 
and  of  the  other  01  which  he  was  tbe  general 
manager,  by  appointment  of  the  trustees  named 
in  the  mortfi;ages. 

The  bill  alleged  tbe  making  of  the  agreement; 
that  its  object  was,  by  means  of  the  bonds  so 
purchased,  to  purchase  the  railroads  at  sales 
under  decrees  of  foreclosure  in  suits  then  pend- 
ing; that  it  was  agreed  that  Kittson  and  Hill 
should  conduct  the  negotiations  for  procuring 
the  necessaiy  funds  and  purchasing  Uie  bonds, 
and  the  plaintiff  should  furnish  such  facts,  in- 
formation and  advice,  and  render  such  assist- 
ance, from  time  to  time,  as  should  be  required 
of  him;  that  the  plaintiff  had  knowledge,  not 
possessed  by  the  other  parties,  as  to  who  held 
the  bonds  and  at  what  rate,  and  how  they  could 
be  procured,  and  as  to  the  nature  and  value  of 
the  railroads,  and  as  to  the  pending  suits  for 
foreclosure,  and  his  services  and  co-operation 
were  indispensable  to  the  success  of  the  enter- 
prise; that  be  performed  the  agreement  on  his 
part;  that  Kittson  and  Hill  obtained  the  requi- 
site funds  from  other  persons,  and  purchased 
the  bonds  from  the  oondholders  through  one 
Kennedy,  the  authorized  agent  of  the  latter, 
and  afterwards  purchased  the  railroads  at  sales 
under  decrees  of  foreclosure;  that  pending  the 
ne^tiations  for  thepurchase  of  the  bonds,  the 

glaintiff  informed  Kennedy  of  his  interest  and 
is  connection  with  Kittson  and  HOI  in  the 
project  to  purchase  them:  that  the  plaintiff  at 
all  times,  to  the  best  of  his  knowledge  and  abil- 
ity, gave  full  and  true  answers  and  information 
to  all  inquiries  made  bv  Kennedy,  or  by  any  of 
the  trustees  or  bondholders,  or  by  any  person 
interested  in  the  property  under  his  diarge  as 
receiver  and  as  manager,  and  kept  Kennedy 
fully  informed  of  all  matters  coming  to  his 
knowledge  affecting  the  property,  ana  in  all 
things  acted  honest^  and  in  good  laith  towards 
all  persons  interested  in  it;  that  Kittson  and 
Hill  had  organized  a  new  corporation,  which  r«^«i 
was  Joined  as  a  defendant;  and  that  the  defend-  I*  *  *  J 
ants  had  thereby  obtained  a  great  amoimt  o! 
property  and  of  profits,  and  had  refused  to  ac- 
count to  the  plaintiff  for  his  share.     The  bill 
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prayed  for  a  dkeoyerj,  an  account,  and  other 
relief. 

The  indlTidual  defendants  filed  aplea,  which, 
on  the  motion  of  the  defendant  Corporation, 
was  ordered  to  stand  as  its  plea  also,  consteting 
of  three  parts: 

First  A  restatement  in  detail  of  some  of  the 
facts  alleged  generally  in  the  hilL 

Second.  Averments  that  the  plaintiflP  never 
informed  Kennedy  or  any  of  the  bondholders 
of  his  interest  in  uie  project  for  purchasing  the 
bonds  and  thereby  acquiring  the  mortgaged 
property,  as  alleged  in  the  bill;  and  that  neither 
Kennedy  nor  the  bondholders  knew,  suspected, 
or  had  any  information  or  belief  that  the  plaint- 
iff had  or  claimed  to  have  any  interest  in  Uie 
project  until  after  the  foreclosure  sales. 

Third.  Averments  that  the  making  by  the 
plaintiff  of  the  agreement  sued  on,  and  his  en- 
gaging in  the  enterprise  of  purchasing  the  bonds 
and  thereby  acquiring  the  railroads,  were,  as  to 
that  railroad  of  which  he  was  receiver,  unlaw- 
ful, a  breach  of  his  trust  as  such  receiver,  and 
a  fraud  upon  the  bondholders  and  the  court; 
and,  as  to  the  railroad  of  which  he  was  general 
manager  for  the  trustees  under  the  mortgages, 
a  breach  of  trust  towards  the  trustees  and  the 
bondholders^  and  a  fraud  upon  them;  and  that 
by  reason  of  the  fiduciary  piositions  so  occupied 
by  him  the  pUiintiff  was  not  entitled  to  the  aid 
of  a  court  of  equity  to  enforce  the  agreement 
or  any  rights  growing  out  of  it. 

To  this  plea  the  plahitiff  filed  a  general  repli- 
cation, ana  the  hearing  in  the  circuit  court  was 
upon  the  issue  thus  Joined. 

The  pleader  and  the  court  below  appear  to 
have  proceeded  upon  the  theory  that  by  a  plea 
in  equity  a  defendant  may  aver  certain  facts  in 
addition  to  or  contradiction  of  those  alleged  in 
the  bill;  and  also  not  only,  if  he  proves  his 
averments,  avail  himself  of  objections  in  matter 
of  law  to  the  case  stated  in  the  bill,  as  modified 
by  the  facts  proved:  but  even,  if  he  fails  to 
prove  those  facts,  take  any  objection  to  the 
13141  ^^^^^  stated  in  the  bill,  which  would  have  been 
i***  J  open  to  him  if  he  had  demurred  generally  for 
want  of  equity. 

But  the  proper  office  of  a  plea  is  not,  like  an 
answer,  to  meet  all  the  allegations  of  the  bill; 
nor  like  a  demurrer,  admlttinff  those  allega- 
tions, to  deny  the  equity  of  the  bill;  but  it  is  to 
present  some  distinct  fact,  which  of  itself  cre- 
ates a  bar  to  the  suit,  or  to  the  part  to  which  the 
plea  applies,  and  thus  to  avoid  the  necessity  of 
making  the  discovery  asked  for,  and  the  ex- 
pense of  going  into  the  evidence  at  large. 
Mitf.  PL  4th  ed.  14.  219,  296;  Story,  Eq.  PI. 
§§649,662.  ^  ^ 

The  plaintiff  may  either  set  down  the  plea  for 
argument,  or  file  a  replication  to  it  Ii  he  sets 
down  the  plea  for  argument,  he  thereby  admits 
the  truth  of  aU  the  facts  stated  in  the  plea,  and 
merely  denies  their  sufficiency  in  point  of  law  to 
prevent  his  recovery.  If,  on  the  other  hand,  he 
replies  to  the  plea,  joining  issue  upon  the  facts 
averred  in  it,  and  so  puts  the  defendant  to  the 
trouble  and  expense  of  proving  his  plea,  he  there- 
by, according  to  the  English  chancery  practice, 
admits  that  if  the  particular  facts  stated  in  the 
plea  are  true,  they  are  sufiacient  in  law  to  bar 
his  recovery;  and  if  they  are  proved  to  be  true, 
the  bill  must  be  dismiss^,  without  reference  to 
the  equity  arising  from  any  other  facts  stated 
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hi  the  biU.  Mitf.  PI.  302,  808;  Story,  £q.  PI. 
S  097.  That  practice  in  this  particular  baa 
been  twice  recognized  by  this  court.  Hug7ie$ 
V.  Blake,  19  U.  8.  6  Wheat.  458,  472  [5:  803, 
808];  RIiodB  Island  v.  Masi,  89  U.  S.  14  Pet 
210,  267  [10:  428.  445].  But  the  c&k  of  Wtrjde 
Island  V.  MoMocnvsetts,  arose  within  its  original 
lurisdiction  in  equity,  for  outlines  of  the  practice 
in  which  the  court  has  always  looked  to  the  prac- 
tice of  the  court  of  chancery  in  England.  R  uie 
7  of  1791, 1  Cranch,  xvii,  and  1  How.  xxiv; 
•Rule  3  of  1858  and  1884,  21  How.  v.  and  108 
U.  S.  674.  And  the  case  of  ffuglies  v.  BUike, 
which  began  in  the  circuit  court,  was  decided 
here  in  1821,  before  this  court,  under  the  au- 
thority conferred  upon  it  by  Congress,  had 
established  the  Rules  of  Practice  m  Equity 
in  the  Courts  of  the  United  States,  one  of 
which  provides  that  "If  upon  an  issue  the 
facts  stated  in  the  plea  be  determined  for 
the  defendant,  they  shaU  avail  him  as  far  as  in 
law  and  equity  they  ought  to  avail  him." 
♦Rule  19  in  Equity,  of  1822,7  Wheat,  xix;  Rule 
82  in  Equity,  of  1842, 1  How.  li.  The  effect  of  13 1  sj 
this  rule  of  court  when  the  issue  of  fact  joined 
on  a  plea  is  determined  in  the  defendant's  favor 
need  not,  however,  be  considered  in  this  case, 
because  it  is  quite  clear  that  a.  a  hearing  upon 

Elea,  replication  and  proofs,  no  fact  is  in  issue 
etween  the  parties  but  the  truth  of  the  matter 
pleaded. 

In  a  case  so  heard,  decided  by  this  court  in 
1808,  Chief  Justice  Msishana&ii:  "In  this  case 
the  merits  of  the  claim  cannot  be  examined. 
The  only  questions  before  this  court  are  upon 
the  sufiQciency  of  the  plea  to  bar  the  action,  and 
the  suflSdency  of  the  testimony  to  support  the 
plea  as  pleaded."  Stead  v.  Course,  8  U.  S.  4 
Cranch,  408,  418  [2:  660,  668].  In  a  case  bo- 
fore  the  House  of  Lords  a  year  afterwards. 
Lord  Redesdale  "observed  that  a  plea  was  a 
special  answer  to  a  bill,  differing  in  this  from 
an  answer  in  the  common  form,  as  it  demanded 
the  judgment  of  the  court,  in  the  first  instance, 
whether  the  special  matter  urged  by  it  did  not 
debar  the  plaintiff  from  his  titie  to  that  answer 
which  the  bill  required.  If  a  plea  were  allowed, 
nothing  remained  in  issue  between  the  parties, 
■o  far  as  the  plea  extended,  but  the  truth  of  th» 
matter  pleatled."  "Upon  a  plea  allowed,  noth- 
ing is  in  issue  between  the  parties  but  the  mat* 
ter  pleaded,  and  the  averments  added  to  sup- 
port the  plea."  "Upon  argument  of  a  plea, 
every  fact  stated  in  the  bill,  and  not  denicnl  by* 
answer  in  support  of  the  plea,  must  be  takea 
for  true."  Soehs  v.  MorgeU,  2  Sch.  &  Lef.  72l» 
726-727. 

The  distinction  between  a  demurrer  and  a. 
plea  dates  as  far  back  as  the  time  of  Lord  Bacon, 
by  the  68th  of  whose  Ordinances  for  the  Ad- 
ministration of  Justice  in  Chancery,  "a  demur- 
rer ia  properly  upon  matter  defective  contained 
in  the  Dill  itself,  and  no  foreign  matter;  but  a 
plea  is  of  foreign  matter  to  discharge  or  stay 
the  suit,  as  that  the  cause  hath  been  formerly- 
dismissed,  or  that  the  plaintiff  is  outlawed  or 
excommunicated,  or  there  is  another  bill  de- 

Sendinc:  for  the  same  cause,  or  the  like."  Or* 
ers  in  Chancery,  Beamed'  ed.  26.  Lord  Redes- 
dale, in  his  Treatise  on  Pleadings,  says:  "A 
plea  must  aver  facts  to  which  the  plaintiff  maj 

•See  rules  oomplete,  as  revised  and  promulgmtod 
Jan.  7, 1884,  in  Book  xx  of  this  edition. 
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leply,  and  not,  in  the  nature  of  a  demnrrer,  rest 
on  facts  in  tiie  bUl."  Mitf .  PI.  297.  And  Mr. 
r««  ^1  Jeremy,  in  a  note  to  this  passage,  commenting 
•^  •■  on  the  ordinance  of  Lffrd  Bacon,  obeerves: 
**  The  prominent  distinction  between  a  plea  and 
a  demurrer,  here  noticed,  is  strictly  true,  even 
of  that  description  of  plea  which  is  termed 
negative,  for  it  is  the  afflrmative  of  the  propo- 
sidon  wtiich  is  stated  in  the  bill;*'  in  other 
words,  a  plea  wbidi  avers  that  a  certain  fact 
is  not  as  the  bill  affirms  it  to  be  sets  up  matter 
not  contained  in  the  bill.  That  an  objection 
to  the  equity  of  the  plaintifTs  claim,  as  stated 
in  the  bill,  must  be  taken  by  demurrer  and  not 
by  plea  is  so  well  established  that  it  has  been 
constantly  assumed  and  therefore  seldom  stated 
in  judicial  opinions;  yet  there  are  instances  In 
which  it  has  been  explicitly  recognized  bv 
other  courts  of  chancery,  as  well  as  by  this 
court.  Bmi-ng  v.  FHght,  1  Madd.  280;  SU^y. 
^ndrwM,  2Madd.  6;  Farfc* v.  i>od^,  9  Paige, 
149:  FheljM  v.  Otmxfw,  8  Edw.  Ch;  189;  Bhode 
Mind  V.  Mau.  89  U.  8.  14  Pet  210,  258,  262 
[10:  428,  446, 44*^^,  National  Bank  v.  Ina.  Ch. 
104  U.  8.  64,  76  [26: 698,  702]. 

It  only  remains  to  apply  these  elementary 
principles  of  equity  pleading  to  the  case  be- 
fore us. 

The  averments  in  the  first  part  of  the  plea, 
restatinj^  in  detail  sonle  of  the  facts  alleged  in 
the  bill,  were  admitted  bj  stipulation  of  coun- 
ael  in  writing  to  be  true,  and  no  controversy 
arose  upon  them. 

The  substance  of  the  averments  in  the  sec- 
ond part  of  the  plea  was  that  neither  Kennedy 
nor  the  bondholders,  whose  agent  and  repre- 
sentative he  was,  had  any  notice  or  knowledge 
that  ti^e  plaintifliiad  or  claimed  to  have  any  in- 
terest in  the  project  set  forth  in  the  bilL  until 
after  the  sales  of  the  railroads  under  decrees 
of  foreclosure.  The  matter  of  fact  thus  averred 
was  put  in  issue  by  the  replication.  The  testi- 
mony of  the  plaintiff  (in  connection  with  Ken- 
nedy's letter  to  him),  which  was  uncontradicted, 
and  was  the  only  evidence  upon  the  matter 
pleaded,  shows  that  Kennedv,  before  the  com- 
pletion of  the  sale  and  purchase  of  the  bonds, 
knew  that  the  plaintiff  was  to  have  an  interest 
In  the  project,  although  he  may  not  have 
known  Ine  extent  of  that  interest,  or  that  it 
had  been  already  acquired.  The  want  of  any 
notice  to  Kennedy  and  the  bondholders,  avened 
In  the  plea,  was  thus  disproved. 
r.«^  The  plea,  indeed,  is  supported  by  the  affl- 
I'lTJ  davit  of  one  of  the  defendants  that  it  is  true  in 
point  of  fact  But  the  oatL  of  the  party  to  its 
truth  in  point  of  fact  is  added  only  for  the 
Mme  purpose  as  the  certiorate  of  counsel 
that  In  their  opinion  it  is  weU  founded  in  mat- 
ter of  law,  in  order  to  comply  with  the  8l8t 
Rule  in  Equi W,  the  object  of  which  is  to  prevent 
a  defendant  irom  delaying  or  evading  the  dis- 
covery sought,  without  showing  that  the  plea 
Is  worthy  of  the  consideration  of  the  court. 
Biting  T.  Bright,  8WaU.  Jr.  184;  WaUr.  Stuhbs, 
2  Yes.  &  B.  864  An  answer  under  oath  is  evi- 
dence in  favor  of  the  defendant,  because  made 
In  obedience  to  the  demand  of  the  bill  for  a 
discovery,  and  therefore  only  so  far  as  it  is  re- 
sponsive to  tiie  bilL  8eit»r.Mltehea,9iV.S, 
680  [24: 179].  But  a  plea  which  avoids  tiie 
discovery  prayed  for  is  no  evidence  in  the  de- 
fendant's favor,  even  when  it  is  under  oath 
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and  negatives  a  material  averment  in  the  bill 
Seartt  v.  Coming^  3  Paige.  666. 

The  allegations  of  the  bOl  that  the  phiintiff, 
at  all  times,  to  the  best  of  his  knowledge  and 
ability,  gave  full  and  true  answers  to  aJl  in- 
quiries made  by  Kennedy  or  any  of  the  trus- 
tees or  bondholders,  or  any  person  interested 
in  the  property  under  his  charge  as  receiver  and 
as  manager,  and  in  aU  things  acted  honestly 
and  in  good  faith  towards  all  persons  interested 
in  it,  were  not  denied  by  the  plea,  and  there- 
fore, for  the  purposes  of  the  hearing  thereon, 
were  conclusively  admitted  to  be  true.  So 
much  of  the  plaintiff's  testimony  as  tended  to 
show  that  he  intentionally  concealed  his  inter- 
est from  the  stockholders  and  from  the  court, 
was  outside  of  tiie  averments  of  the  plea,  and 
therefore  irrelevant  to  the  issue  to  be  tried. 

The  plaintiff  having  neither  moved  to  set 
aside  the  plea  as  irregular  for  want  of  an  an- 
swer supporting  it,  nor  set  down  the  case  for 
hearing  upon  the  bill  and  plea  only,  but  hav- 
ing replied  to  the  plea,  and  the  only  issue 
of  fact  thus  Joined  having  been  deternuned  by 
the  evidence  in  his  favor,  it  is  unnecessary  to 
consider  whether  the  averments  of  fact  in  the 
second  part  of  the  plea  ought  to  have  been  sup- 
ported Dv  an  answer,  or  whether,  if  proved, 
thev  would  have  made  out  a  defense  to  the  biU 

The  averments  in  the  third  part  of  the  plea 
that,  by  reason  of  the  plaintifrs  position  as  re 
ceiver  and  general  manager  of  the  railroads, 
his  entering  into  the  agreement  sued  on  and 
engaging  in  the  enterprise  of  purchasing  the 
bondi  and  therebv  acquiring  the  railroads  were 
unlawful,  and  dia  not  entitle  him  to  the  aid  of 
a  court  of  equity  to  enforce  the  agreement  or 
any  rights  growing  out  of  it,  were  averments 
of  pure 'matter  of  law,  arising  upon  the  plaint- 
iffs case  as  stated  in  the  bill,  and  affecting  the 
equity  of  the  biU,  and  therefore  a  proper  sub- 
ject of  demurrer,  and  not  to  be  avafled  of  by 
plea. 

The  result  is  that  the  principal  question  con- 
sidered by  the  court  below  and  ar|rued  at  the 
bar  is  not  presented  in  a  form  to  oe  decided 
upon  the  record  before  us;  and  that,  for  the 
reasons  above  stated,  and  as  suggested  in  be- 
half of  the  plaintiff  at  the  reargument,  the 
plea  was  erroneously  sustained,  and  must  be 
overruled,  and  the  defendants  ordered,  in  ac- 
cordance with  the  84th  Rule  in  Equity,  to  an- 
swer the  bill. 

Decree  tvo^rMtf  and  earn  remanded,  teith  di- 
rectum*  to  overrule  iheptea,  and  to  order  the  do- 
fendante  to  answer  the  dtt. 
True  copy.   Test: 

James  H.  MoKenn^f,  Osrlc,  Sup.  Ooort^  U.  & 


LOUTSVnJiB,  BVANSVILLB  AND  ST. 
LOUIS  RAILWAY  COMPANY,  F^f.  in 
Err., 

V, 

S.  P.  MEYER  BT  AL.,  Partners,  as  Meter, 
Hat  a  Company. 

Fraudulent  estimateB  of  enffincer—juriedietum 
at  law—coniraet—"  water  excavation**— ques- 
tions for  Jury , 

L  Where  the  platntUb  oontracted  to  do  certain 
work  on  seotions  of  a  railroad  line,  estimates  to  bo 
made  by  tho  engineer  of  tbe  Railroad  Company,  of 
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its  QUAatlty,  obttTAeter  atid  vaJue^  wblcb  should  be 
oonolvi^lve^  without  rtoourse  or  npp<^L  And  th€J 
pf&iDyDB  au©d  at  law,  allefrlng  that  in  purauanoc  of 
ft  fraudulent  comb  LnatioQ  bet  woe  d  the  titfemlaiit 
Railroad  Company  and  iU(  i^bk'f  aiitl  rtt-idcnt  eDgi- 
Deera  tolnjuro  ana  clefi'aiid  platDtiJTE!,  the  rosldenti 
^Dg-ineer  tuado  a  faJso,  untrue  and  fraudulent  esti- 
mate by  ebij«ifyiiig  eicaFatlon  In  water  as  "  roclc 
cicavatlori/'  and  the  defendant  did  not  plead  to 
the  jurlgdJctlOf;,  op  demur  for  that  reHL&on,  but  de* 
filed  tbe  fmnd  or  eoUuslOD*  and  admitted  the  efitl- 
niatea  09  Inaoeurate,  and  set  up  other  eeCJTrmtcs 
tnado  hy  Ita  present  eDgineer^  who  Tvas  not  such  en- 
gineer when  the  work  was  aeceptefl,  and  on  tbo 
trial,  when  evldf^Tice  was  ofTered  that  cetlmntefl 
were  Innoourate  und  fraudulently  mado^  objected 
that  the  iflflue  oould  not  lie  irle^lat  law.  butcJalmod 
that  tbo  eat  imaKtsi  were  final  untU  Fet  afifde  in  equity, 
the  circuit  court  OFcrniled  tbo  fhbl^tion,  hofdlnir, 
that  wairlng  the  delay  in  making  tlie  objection  and 
the  fact  thatdefendimttidriiitted  the  estimates  were 
Inaccurate,  yet  if  for  any  cause,  not  the  fault  of 
the  plaintiff^!,  the  eontem plated  estimate^  as  a  con^ 
dlHon  prc<.^dentf  beoomee  impocHible,  an  action 
could  be  maiutjUned. 

2^  Tlio  court  also  overruled  the  objection  ef  de- 
fendantj^  to  the  lut  rod  net  Ion  of  the  testimony  of 
^xjterta  to  prove  that  eertjiln  wnrk  wan  excavation 
In  water,  under  the  deflrjition  thereof  In  tho  con- 
tract ;  aod  the  court  refused  to  Inatruct  the  Jury 
that  '^  water  ojcnvatlon'^  -w^ as  not  th©  making  of  & 
cut  for  the  road  bed  of  defendant,  but  the  deepen- 
ing of  tb©  channeJ  of  a  running  ptream  for  the  pur- 
pose of  continuing  Hueh  chiinnH  to  carry  off  water, 

3.  The  court  also  refoped  to  put  certain  questions 
to  the  JuiTi  as.  To  wbcther  the  eatlmates  were  the 
Tesultof  fraudulent  cfimblnation^  and  whether  tbo 
^xc&vation  was  done  in  d^jeponlog  channels  in  run* 
nlug  woteF, 

4.  The  Judgiee  of  tbe  mipretrie  court  bcing^  equally 
divided  In  opinion,  the  Judgmant  of  tbe  otrouft 
-court  at&Qdfl  affirmed. 

[No.  Ill] 
AffTUed  Jan.  S,  4,  !8S7.     Decided  FrA  7,  1SS7. 

IN  EKROR  to  the  Circuit  Court  of  the  United 
Statet  for  the  Dlsttrict  of  Kentucky, 
ThiB  case  hai  not  been  reported  beifow,  and 
the  facta  are  stated  in  the  opinion,  (JeliTered  in 
the  eirenit  court  on  motion  for  &  new  trial, 
wliit^h  ia  aa  followa: 

T^^TT^  J,: 

The  plain  tiffs  are  contractore,  and  agreed 
with  defendant  to  do  certain  work  on  sectiona 
6,  6  and  7  of  its  road.  The  parties  made  a  writ- 
ten contract  J  in  which  the  prices  for  the  work 
waa  speclfled  by  classifications.  The  contract, 
after  providing  that  during  tbe  process  of  the 
Tvork^  ami  until  ita  completion,  monthly  esti- 
mates shonld  be  made  by  the  engiQeer  of  the 
defendant  of  the  qmintity.  character  and  value 
of  the  work,  and  that  80  per  cent  of  this  esti- 
mate should  be  paid  aa  the  work  progressed, 
and  that  the  work  when  completed  eh^l  be  es- 
titnateti  by  the  engineer  acconlin^  to  the  terms 
■of  the  agreement,  provided  aa  follows:  And  it 
fs  expreflsly  agreed  between  the  parties  to  this 
contract  that  the  monthly  and  final  estimat<;a 
of  tbe  engineer  shall  be  concluaive,  the  former 
for  the  time  being  and  the  latter  for  all  time, 
w  i  til  out  recoy  rse  or  appeal.  The  plaintiff  a  ued 
at  law  in  Jefferson  Court  Common  Pleas,  and 
thia  auit  was,  upon  the  petition  of  dp  Fend  ant, 
t  ra  n !?  f err cd  to  tb  is  CO  u  rt ,  T  h  e  pi  ai  n  ti  ff s  al  leg  ed 
that  they  had  done  their  work  according  to  con- 
tract*  and  that  the  same  has  been  accepted  by 
tbe  defend  ant.  They  alleged  that  the  residcn* 
engineer,  Mr.  Bradford,  has  made  an  estimate 
<>f  the  work  done  by  tJiem  on  section  5,  which 
1^1  correct  as  to  quantity  and  classification,  and 
thai  he  has  also  made  esltmatea  of  their  work  on 
lierlionff  6  and  7,  whicb  an*  correct  as  to  tjuan- 
tity,  but  false  aa  to  classification* 
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These,  they  alleged,  are  the  final  estimates 
and  "that  the  resident  engineer,  under  the  in- 
fluence and  direction  of  the  chief  engineer  of 
defendant,  and  poisoant  to  a  fraudulent  com- 
bination between  defendants  and  the  engineers 
aforesaid  to  injure  and  defraud  plaintiffs,  made 
in  the  estimate  of  said  section  6  a  false,  untrue, 
and  fnudnlent  entry  and  estimate  of  855  cubic 
yards  of  shaft  excavation  done  by  plaintiffs  on 
said  sectiona  as  aforesaid  by  classifying  same 
as  solid  rock  excavation;  wnereas,  in  truth  and 
fact,  it  should  have  been  reported  as  shaft  ex- 
cavation and  estimated  acoordinglv;  and  made 
in  the  estimate  of  said  section  7  a  false,  untrue, 
and  fraudulent  entry  and  estimate  of  9,525  cu- 
bic yards  of  excavation  of  water  done  by  plaint- 
iffs by  classifying  same  as  solid  rock  excava- 
tion, and  including  same  in  the  item  of  that  de- 
nomination in  his  said  estimates;  whereas,  in 
truth  and  in  fact,  it  should  have  been  reported 
as  excavation  in  water  and  estimated  accord- 
ingly; and  they  say  each  and  both  of  said  false, 
untrue  and  fraudulent  estimates  were  had, 
made,  and  obtained  by  the  fraud  of  defendants.  ** 
The  defendant  answered  and  traversed  this  al- 
legation of  fraud  and  collusion,  but  admitted 
the  estimates  were  inaccurate,  and  filed  a::d  set 
up  estimates  made  by  Mr.  Rice,  who  was  at 
tha'  ime  defendant's  chief  engineer,  though  he 
was  not  at  the  time  the  work  was  done  or  ac- 
cepted. 

The  plahitiffs  claimed  a  large  balance  due 
them  after  crediting  defendant  for  the  amounts 
paid,  and  the  defendant  claimed  according  to 
the  revised  estimates.  There  was  a  small  over- 
payment for  which  it  asked  Judgment.  If  the 
estimates  filed  by  plaintiffs  were  assumed  to  be 
final  and  correct,  there  was  still  due  plaintiffs 
$1,999.48;  but  if  Mr.  Rice's  estimates  are  final 
and  correct,  the  balance  would  be  in  favor  of 
defendant  The  defendant  did  not  plead  to  the 
Jurisdiction  or  raise  the  question  by  demurrer; 
but  when  plaintiffs  offered  evidence  tending  to 
prove  the  estimates  were  incorrect,  and  fraud- 
ulentiy  made,  the  defendant  objected,  because, 
as  they  claimed,  that  issue  could  not  be  tried  at 
law 

This  objection  was  overruled,  and  after  the 
evidence  was  all  in  the  Jury  were  asked  to  find 
whether  or  not  the  estimates  made  of  tbe  work 
done  by  plaintiffs  on  sections  6  and  7  by  tbe  res- 
ident en^eer  were  fraudulent,  and  if  fraudu- 
lent, how  many  cubic  yards,  if  any,  of  the  exca- 
vation done  by  plaintiffs  under  their  contract  on 
section  6  was  shaft  excavation  as  defined  in  the 
contract,  and  how  many  cubic  yards  of  the  ex- 
cavation done  by  them  on  section  7  was  exca- 
vation in  water  as  defined  in  said  contract. 

The  Jury  found  these  estimates  wete  fraudu- 
lent ones,  and  that  855  cubic  yards  of  the  ex- 
cavation done  by  plaintiffs  on  section  6  waa 
shaft  excavation,  and  8,016  cubic  yards  of  ex- 
cavation on  section  7  was  excavation  in  water. 

The  defendant  has  moved  for  a  new  trial, 
and  filed  several  grounds  for  this  motion;  I  will 
only  consider  those  which  were  argued  by  coun- 
sel. 

It  is  insisted  that  even  on  plaintiffs'  own 
showing  the  estimates  made  by  tne  resident  en- 
gineer are  final  unless  they  are  fraudulent,  and 
that  no  recoverv  can  be  had  unless  they  are  sci 
aside  for  fraud,  and  that  cannot  be  done  in  an 
action  at  law.     Waiving  the  consideration  of 
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the  time  when  fhis  objection  to  the  Jurisdiction 
•of  the  common-law  court  was  flrst  made,  and 
the  fact  that  defendant  does  not  in  its  pleading 
«la!m  that  these  estimates  of  the  resident  engi- 
neer are  binding  and  conclusive  on  the  plaint- 
iffs, let  US  examine  the  question  of  Jurisdic- 
tion. 

The  authorities  have  left  the  question  in 
■doubt. 

In  the  absence  of  a  statute  an  award  cannot 
be  impeached  for  fraud  in  the  arbitrators,  ex- 
cept in  a  court  of  equity.  The  reason  for  this 
is  much  weaker  now  than  when  the  rule  was 
established,  but  we  assume  it  is  stUl  the  law. 
The  question  in  this  case  is  whether  the  final 
estimates  of  the  engineer  are  awards  or  are  in 
the  nature  of  awards,  and  are  like  Judgments 
condusiye  upon  the  parties  untfl  set  aside  in 
equi^.  The  weight  of  the  English  cases  is  to 
the  effect  that  a  covenant  to  settle  all  contro- 
versies, which  may  thereafter  arise  under  a  con- 
tract, is  against  public  policy ,  because  it  is  an  ef- 
fort to  oust  the  courts  of  the  Jurisdiction.  1  Wils. 
129;  8  Term.  ftep.  189.  See  also  Bandd,  Jr.  v. 
Chesapeake  d  JM.  Canal  Co.  1  Harr.  283;  Hag- 
qa/rt  v.  Morgan,  4  Sand.  Sup.  Ct.  198.  The  ma- 
jority of  the  judges  recognized  this  as  settled 
law,  in  Scott  v.  Awry,  5  H.  L.  811,  and  drew  a 
distinction,  which  the  Chancellor,  Lord  Oran- 
worth,  stated  thus:  If  I  covenant  with  A  not 
to  do  particular  acts,  and  it  is  agreed  between 
us  that  any  question  which  might  arise  should 
bedecideaby  an  arbitrator,  without  bringing 
an  action,  then  a  plea  to  that  effect  would  m  no 
bar  to  an  action;  but  if  we  agreed  that  J.  S.  was 
to  award  the  amount  of  damages  to  be  recover- 
able at  law,  then  if  such  arbitration  did  not 
take  place  no  action  could  be  brought. 

BnimweU,  B.,  in  a  subsequent  case,  2  L.  R. 
Exch.  245,  states  this  distinction— he  was  one 
of  the  counsel,  and  says:  "We  scarcely  cited  a 
case,  but  laid  down  a  proposition  which  was 
almost  inunediately  adopted  by  the  judges  be- 
low and  by  the  House  of  Lords.  That  propo- 
sition was  that  if  two  persons,  whether  in  the 
same  or  a  different  deed  from  that  which  cre- 
ates the  liability,  agree  to  refer  the  matter  upon 
which  the  liability  arises  to  arbitration,  that 
agreement  does  not  take  away  the  right  of  ac- 
tion. But  if  the  origmal  agreement  fa  not  sim- 
ply to  pay  a  sum  of  money,  but  that  a  sum  of 
moncT  shall  be  paid,  if  sometliing  else  happens, 
and  that  something  else  is  that  a  third  person 
shall  settle  the  amounts,  then  no  cause  of  action 
arises  untfl  the  third  person  has  so  assessed  the 


In  the  agreement  sued  on  the  prices  of  the  work 
are  fixed,and  onlvthe  quantity  and  classification 
is  left  to  the  decinon  of  the  engineer.  It  is  there- 
fore within  the  distinction  t&en.  It  is  not  an 
award,  although  so  far  as  the  engineer  exercises 
his  Judgment  in  classifying  the  work,  it  is  in  the 
nature  of  an  award.  These  estimates  are  prop- 
erly conditions  precedent  to  a  recovery,  and 
bind  the  parties  to  the  contract,  if  honestly  and 
impartia]i3r  made. 

The  engineer  is  not  a  disinterested  third  party, 
but  an  employee  selected  and  paid  by  the  Hail- 
road  Company.  If  the  Company  have  no  en- 
gineer to  make  such  an  estimate,  or  if  from  any 
other  cause,  not  the  fault  of  plaintiffs,  this  con- 
dition precedent  becomes  impossible,  an  action 
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could  be  maintained,  aVliough  the  oonditlon 
precedent  has  not  been  performed. 

The  contract  requires  that  the  Railroad  Com- 
pany should  employ  and  keep  an  engineer  who 
can  make  these  estunates,  and  I  think  also  re- 
quires that  tiliese  estimates  shall  be  honestly 
made,  and  at  least  not  fraudulently  made  bv 
the  collu^'ion  of  the  Company.  Thte  perhaps  u 
not  distinctly  said  in  any  common  case,  but  the 
Chief  Justice  in  OlarH  v.  Watson,  114  Eng. 
Com.  Law,  282,  said,  in  an  action  where  the 
breach  alleged  was  that  the  surveyor's  certifi- 
cate was  wrongfully  withheld  by  the  collusion 
of  the  defendant:  "  If  it  had  been  alleged  that 
the  defendants  fraudulently  colluded  with  the 
surveyor  to  cause  the  certificate  to  be  withheld, 
they  could  not  have  sheltered  themselves  by 
their  own  wrongful  act." 

In  Batterbwry  v.  Vyse,  2  Hurlst.  &  C.  Exch. 
44,  the  court  overruled  a  demurrer  to  a  decla- 
ration filed  by  a  contractor  against  the  owner 
of  a  building.  The  contract  provided  that  no 
payment  was  due  unless  Mpon  the  production 
of  the  architect's  certificate;  and  the  declaration 
alleged  performance,  but  that  the  architect  un- 
fairly and  improperly  neglected  to  certify,  and 
so  neglected  in  collusion  with  the  defendant, 
and  by  his  procurement,  whereby  plaintiff  was 
unable  to  obtain  payment. 

See  also  IMngsion  v.  RaUi,  0  El.  &  Bl.  188. 

Considering  these  estimates  as  condition  pre- 
cedent to  a  recovery,  if  the  performance  is 
fraudulently  permitted  by  the  defendant,  then 
a  recovery  should  be  had  for  the  work  done  at 
the  contract  prices,  and  not  merely  damages. 
If  these  estimates  were  in  fact  f raudmcnt.plfunt- 
iffs  should  be  in  the  same  condition  they  would 
have  been  had  they  demanded  estimates  to  be 
made,  and  they  had  been  refused  by  defendant. 
A  fraudulent  estimate  made  by  defendant's 
engineer  should  be  without  binding  force  upon 
the  pldntiffs.  Yet  the  fact  that  such  a  fraud- 
ulent estimate  has  been  made  should  be  suffi- 
cient, without  requiring  a  new  demand  and 
new  estimates  to  be  made,  before  bringing  an 
action. 

If  this  suit  had  been  brought  in  equity  and 
the  estimates  been  foond  ftaudulent,  that  court 
would  not  simply  have  set  aside  the  fraudulent 
estimate  and  required  the  plaintiffs  to  have  had 
new  esthnates  made  by  the  defendant's  engi- 
neer, and  another  suit,  but  it  would  have  disre- 
garded the  fraudulent  estfanates,  and  had  ac- 
counts taken  between  the  parties,  and  a  decree 
entered  according  to  the  rights  of  the  parties 
under  the  contract  Ambrose  v.  Dunmaw  Un- 
ion, 9  Beav.  608.  This  I  understand  to  be  ad- 
mitted bjr  one  of  the  learned  counsel,  and  is 
clearly  sustained  by  the  authorities. 

This  relief  in  equity  must  be  upon  the  theory 
that  the  estimates  having  been  inade  by  the  de- 
fendant's engineer  fraudulently,  none  other  will 
be  required  of  him,  and  the  court  will  go  on 
and  enforce  the  contract  just  as  if  no  estimates 
had  been  required  to  be  made  before  suit  could 
be  brought.  If  this  can  be  done  in  equity,  no 
good  reason  is  perceived  why  it  cannot  be  done 
at  law.  There  is  another  test  as  to  the  iuris- 
dictlon  of  a  court  of  law  or  equity,  and  that  is 
whether  there  is  a  plain,  adequate  and  com- 
plete remedy  at  law.  This  is  the  test  which 
the  Act  of  Congress  makes.    R.  a  §  723.    In 
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this  caae  there  were  two  issaes  which  were 
clearly  legal  ones,  and  which  could  not  have 
been  tried,  equi^  ezcludinr  the  issnes  upon  the 
estimates  alleged  to  be  fraudulent  But  if  these 
had  not  been  in  the  case,  this  court  would  have 
had  jurisdiction,  if  I  am  right  in  thinkinfl:  that 
these  estimates,  if  fraudulent,  put  the  plaintiffs 
in  the  same  lend  position  as  if  they  had  prop- 
erly demanded  of  the  defendant  the  estimates 
of  the  work  to  be  done,  and  that  had  been  re- 
fused. 

The  result  of  this  trial  shows  that  the  remedy 
at  law  is  plain,  adequate  and  complete.  That 
is,  if  the  findings  of  the  Jury  are  correct  the 
remedy  following  is  plain  and  adequate. 

It  is  true  that  Uiere  are  many  cases  in  which 
the  estimates  of  engineers  have  been  set  aside 
for  fraud,  mistake  or  partiality,  by  courts  of 
equity*  but  it  jb  equally  true  that  m  many  of 
these  cases  the  Jurisdiction  of  the  court  has 
been  eamestiy  controyerted.  The  only  Ameri- 
can case  which  announces  that  courts  of  equity 
haye  exeltuifDe  Jurisdiction  in  cases  like  the  one 
at  bar  is  ff&rriek  y.  Belknap  and  Vt.  C.R,R.  Co, 
27  Vt.  678,  and  in  that  case  the  Jurisdiction  of 
the  court  of  equity  was  eamestiy  contested,  and 
that  was  the  question.  The  junsdiction  at  com- 
mon law  in  cases  like  this  haye  been  sustained 
in  Wilson  y.  York  and  Maryland  B.  B.  Co.  11 
Qill  &  J.  71.  See  also  Canal  Trustees  y.  Lvnch, 
6  Gilm.  526:  SnOl  y.  Braym.TL  HI.  185;  Orato- 
ford  y.  Wolf,  29  Iowa,  575.  I  am  therefore  stiU 
of  the  opinion  that  this  court  had  jurisdiction 
of  the  question  of  fraud  or  no  fraud  in  the  mak- 
ing of  these  estimates.  The  resident  and  chief 
engineer  in  this  contract  meant,  I  think,  the 
engineers  in  the  employ  of  the  Company  when 
the  work  was  done,  or  at  least  the  engineer  in 
its  employment  when  the  work  was  accepted 
and  receiyed;  and  I  do  not  think  I  erred  m  re- 
jecting Mr.  Rice's  estimates,  who  did  not  be- 
come chief  engineer  until  some  time  after  the 
work  was  accepted  and  receiyed,  and  who  did 
not  make  the  estimates  until  after  the  suit  was 
filed. 

The  finding  of  the  Jury  on  the  Question  of 
fraud  in  the  estimates  of  the  work  done  by 
plaintiffs  on  section  7  was  perhaps  different 
from  that  which  I  would  haye  fayored  had  I 
been  trying  the  issue,  but  the  issue  was  clearly 
made  and  presented  to  the  jury,  and  there  was 
eyidence  before  it  which  tended  to  sustain  the 
finding.  The  jury  are  properly  the  Judges  of 
the  credibility  of  the  witnesses  and  the  weisrht 
of  the  eyidence,  and,  in  the  exercise  of  that 
judgment  upon  conflicting  eyidence,  they 
should  not  be  reyised  by  the  court.' 

This,  howeyer,  is  not  true,  as  to  the  finding 
of  the  jury  on  the  question  of  fraud  in  the  esti- 
mates on  section  6. 

There  was  no  eyidence  giyen  which  sustains 
this  finding  of  the  jury.  The  utmost  the  plaint- 
iffs proyed  upon  this  point  was  that,  m  the 
opinion  of  the  resident  engineer,  Mr.  Bradford, 
the  855  cubic  yards  of  ezcayation  done  on  this 
section  should  haye  been  classified  as  shaft  ex- 
cayation.  The  contract  proyided  that  the  chief 
engineer's  judgment  should  control  when  there 
was  a  difference  of  opinion  between  him  and  the 
resident  engineer.  Mr.  Morris',  the  chief  engi- 
neer's, statement  upon  this  subject  is  perfectly 
dear  and  satisfactory,  and  is  rather  confirmed 
than  contradicted  by  Mr.  Bradford.  He  says 
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that  the  shafts  had  been  made  many  yean  be- 
fore, but  that  the  cribbing  at  the  top  of  the  shaft 
had  become  in  such  a  condition  that  the  con- 
tractors were  afraid  to  work  in  the  tunnel  be- 
low, and  that  at  their  request  he  had  the  d&ris 
cleaned  out,  and  the  top  opening  of  the  shaft 
enlarged  for  the  purpose  oi  building  a  house  or 
new  cribbing  oyer  it.  This  was  done  as  extra 
work,  and  an  account  of  the  time  and  expense 
of  the  work  was  kept.  The  contract  proyided 
that  extra  work  which  was  not  in  the  specifica- 
tion was  to  be  done  by  the  contractors,  and  tlicy 
were  to  be  paid  therdor  the  costs  thereof ,  with 
10  per  cent  added.  He  says  that  when  the  esti- 
mates were  made  out,  enough  of  the  excayation 
was  reported  solid  rock  excayation  as  would 
make  an  amount  equal  to  the  cost,  with  10  per 
cent  added.  This  was  done  to  ayoid  the  trouble 
of  making  out  an  extra  bill  of  this  work.  No 
one  contradicts  this  statement,  although,  if  un- 
true, it  could  readily  haye  been  shown  to  be  un- 
true. Mr.  Bradford,  plaintiffs'  only  witness 
upon  this  subject,  sustams  Mr.  Morris  by  stat- 
ing that  he  kept  the  time  of  the  men  while  they 
were  engi^ed  in  this  work. 

The  finoing  of  the  jury  should  be  set  aside  as 
to  section  No.  6,  and  a  new  trial  granted,  un- 
less plaintiffs  will  abandon  of  record  that  part 
of  their  claim.  If  they  abandon  this  part  of 
their  claim,  the  motion  for  a  new  trial  will  be 
oyerruled,  and  Judgment  go  upon  the  other 
special  findings  of  the  Juiy. 

Messrs,  AlezaJider  Pope  Hnaaphrej' 
and  £•  F.  Trabue*  for  plaintiff  in  error: 

The  contract  proyides  that  the  contractors 
are  to  be  paid  according  to  the  estimates  of  the 
engineer,  and  such  estimates  are  declared  final 
and  conclusiye  on  both  parties  without  further 
recourse  or  appeal.  In  tne  petition  were  found 
estimates  made  by  the  ennneer;  but  the  con- 
tractors proposed  to  set  aade  these  estimates 
and  to  haye  other  amounts  fixed  as  the  measure 
of  their  recoyery.  They  claim  that  the  esti- 
mates are  fraudulent  and  must  therefore  be 
annulled,  and  the  true  amounts  fixed  by  the 
jury.  We  contend  that  the  yery  nature  of  the 
relief  claimed  places  it  beyond  the  power  of  a 
court  of  law.  Such  contracts  are  not  opposed 
to  the  rule  that  unexecuted  agreements  for 
arbitration  will  not  be  enforced. 

Scott  y.  Awry,  5  H.  L.  811;  EUiott  y.  Boyal 
Exchange  Assur.  Co.  L.  R.  2  Exch.  245. 

This  decision  by  the  engineer,  of  what  char- 
acter and  quality  of  work  has  been  performed, 
is  not  a  mere  condition  precedent  to  a  richt  of 
action,  for  here  the  determination  is  eanntial 
to  the  cause  of  action.  Until  the  determina- 
tion is  made  there  is  no  sum  to  which  the  em- 
ployer's promise  can  apply. 

MIntosk  y.  Great  Western  JR.  Co.  18  Jur.  92, 
reported  on  appeal.    2  McN.  &  O.  74. 

It  being  necessary  to  annul  this  judgment, 
we  inquire,  how  can  this  be  accomplished  f 
Legal  remedies  are  yery  few.  A  law  judg- 
ment  may  be  rendered  for  a  specific  sum  or 
specific  property.  A  court  of  law  cannot  an- 
nul any  instrument  It  may  hear  proof  ns  to 
jurisdiction  of  subject  matter  or  person  in  a 
suit  on  a  judgment,  or  of  illegality  in  promise, 
or  consideration  in  an  action  on  a  covenant,  or 
a  fraud  in  the  factum  of  any  obligation.  8u^ 
eyidence  is  to  show  that  the  instrument  neyer 
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had  yaUdity.  A  court  of  equity  alone  is  capa- 
ble of  appl jine  the  remedy  of  cancellation  as  a 
relief  against  fraud. 

Bige&w,  Frauds. 

The  agreement  was  that  the  engineer  was  to 
fix  the  amount,  and  that  such  aetermination 
should  be  "conclusive'' without  further  "re- 
course or  appeal." 

Bigelow,  Frauds,  172;  9  Story.  Bq.  1452-8; 
BarGw  ▼.  Ibdd,  8  Johns.  867;  fmh&r  y.  Hub- 
hard,  48  N.  H.  68. 

We  contend  for  the  substance  of  the  con- 
tract, and  insist  that  the  parties  selected  the 
engineer  as  the  Judge  between  them,  and  agreed 
that  his  decision  in  the  very  matter  he  has  de- 
cided should  be  conclusiye. 

M'lTUosh  y.  Great  Western  B,  Co,  eupra; 
Manongahela  Nav.  Oo.  r.  Fenhn,  4  Watts  &  S. 
ail;  8tetien$ony.  Watson,  L.  R.  4  Com.  Pleas 
Div.  162;  Waring  y,  Manchester  8,  dL.  R  Co. 
14  Jur.  614:  Baron  de  Worms'^,  Jfettisr,  L.  R 
16  Eq.  667;  BoLwlofY.  TurnhuU,  8Gitr.  70,  7 
Jur.  N.  S.  792;  B^p  v.  Boee,  1  Giil.  258, 4 
Jur.  N.  a  924:  MdnsjlM  d  8.  0.  B.  B.  Go.  r. 
Veedsr,  17  Ohio,  886;  KiKOmrg  y.  U.  8,  97  U. 
8.  401  (24:1107). 

These  cases  diow  that  the  engineer  is  likened 
to  f  he  arbitrator,  is  reauired  to  exercise  good 
faith  and  an  honest  ludgment,  and  his  decision 
is  upheld  as  final  unless  impeached  for  fraud* 
There  is  no  reason  why  an  award  must  stand 
until  set  aside  by  a  direct  attack  in  equity,  and 
such  a  ludgment  as  the  contract  here  proyides 
be  incidenudly  disproyed  and  annulled. 

Herrick  y.  BOknap^e  Eetate,  27  Vt  679. 

Among  the  cases  cited  to  sustain  the  opposite 
view  are  Cknrke  y.  Wat9(m,  114  Com.  Law,  278, 
but  this  was  a  case  where  the  architect  was  not 
to  determine  the  amount  due,  but  simply 
whether  the  work  had  been  done. 

In  Batterhury  y.  Vjfse,  2  Hurls.  A  0.448,  the 
declaration  was  one  in  case,  and  there  was  no 
decision  or  award  to  be  yacated,  but  simply  a 
failure  to  make  any  award  at  all.  We  say 
tlierefore  from  the  English  books  that  no  ac- 
tion at  law  can  be  maintained  on  such  a  con- 
tnict  as  this,  unless  the  parties  are  willing  to 
take  the  certificate  of  the  engineer  as  final;  that 
without  the  certificate  of  the  engineer,  eyen 
fraudulently  withheld,  no  action  at  law  can  be 
maintained,  because  the  contract  is  to  pay  only 
such  an  amount  as  may  be  certified  by  the  en- 
gineer. 

That  the  relief  is  to  be  found  in  equity  is 
shown  not  only  from  the  cases  we  haye  cited, 
but  from  the  many  others  found  in  the  argument 
and  opinion  in  8eott  y.  Corporation  of  Liverpool, 
Z  Dedez  &  J.  884.  The  American  authorities 
dted  hy  the  learned  district  judge  are  not  more 
conclusive  against  us. 

In  Wilson  y.  York  d  Md.  8.  B,  B.  Oo.  11 
Gill  A  J.  78,  assumpsit  was  maintained,  but 
the  question  of  Jurisdiction  was  not  raised. 

In  Canal  Trusted  y.  X^nM,  6  Gilm.,  the 
petition  was  dismissed  and  no  question  of  Ju- 
risdiction was  made. 

In  BnellY.  Brown,  71  Dl.  185,  no  question  of 
jurisdiction  was  raised  and  the  Judgment  for 
the  plaintiif  was  reyersed. 

In  Crawford  y.  Wolf  29  Iowa,  676,  the  de- 
fendant refused  to  rccosnize  the  contract 

The  remedy  here  sought  is  of  a  twofold  nat- 
ure, pertaining  in  each  respect  to  the  ezdusiye 
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jurisdiction  of  equity.  The  contractors  seek 
ooncellation  and  specific  performance.  A  court 
of  equity  could  at  once  cancel  a  fraudulent 
awara  and  by  its  master  haye  a  new  one  made, 
the  latter  being  a  substituted  specific  perform- 
ance of  the  contract  carried  out  under  the  di- 
rection of  the  court. 

1  Story,  Ea.  $  692;   1  Pom.  Eq.  g  140,  note. 

Messre.  WUIiam  Stone  Abert,  B,  B,  Mo- 
Ktni  and  F,  P,  8traui,  for  defendants  in  error: 

The  action  can  be  supported  as  an  action  of 
assumpsit  upon  a  quantum  meruit,  the  allega- 
tions of  excuse  for  nonperformance  being 
equiyalent  to  performance  of  the  contract. 

U.  8.  y.  FMs,  102  U.  8.  64  (26:46);  Bait*- 
more  d  0.  B.  B.  Oo.  v.  Polly,  14  Gratt.  (Va.) 
447,  462;  Z^ny.  Baltimore  dO.B.ROo.eO 
Md.  411. 

The  petition  is  sufficient  as  to  fonn.— In  an 
action  ex  delicto,  for  damages  for  a  breach  of 
the  contract  by  the  defendant  in  putting  an  end 
to  the  contract  and  preyentinff  the  plaintifEs 
from  obtaining  an  honest  certmcate  from  the 
engineer,  theyalue  of  the  work  is  the  measure 
of  damage. 

BattsrSury  y.  Vym,  2  Hurls.  A  0.  48. 

The  petition  would  haye  been  adjudeed  suf- 
ficient on  demurrer,  and  any  pretended  defect  is 
cured  by  the  yerdict. 

LiT^eoln  y.  Cambria  Iron  Ob.  106  XJ.  S.  412 
(26:618). 

As  the  defendant  permitted  plaintiffs  to  finish 
the  work,  it  was  eyidence  of  a  promise  to  pay 
forit;  and  in  such  a  case  if  theoriginal  contract 
was  under  seal  the  action  of  indebitatus  as- 
mimpsit  is  maintainable  on  the  defendant's  im- 

1>liea  obligation;  but  the  defendant  may  be  al- 
owed  a  recoupment  for  the  damages  he  may 
haye  sustained  from  the  negligence  of  the 
plaintiff. 

Dormott  r.  Jones,  64  U.  S.  28  How.  284  (16: 
448);  Jeioellr,  BckroeppeU,  A  Cow.  664;  PhiUips 
ete.  Construction  Oo.  y.  8symawr,  91  U.  8.  650 
(28:848);  Fresh,  y.  QiJLs(m,  41  U.  8.  16  Pet.  884 
(10:984). 

If  the  contract  be  laid  as  an  inducement  only, 
it  seems  that  case,  for  an  act,  in  its  nature  a 
tort  or  injury,  afterwards  committed  in  breach 
of  the  contract,  may  often  be  adopted. 

1  Ohitty,  PI.  p.  •162,  16  Am.  ed. 

And  although  the  plaintiff  declares  as  for  a 
tort,  still,  so  far  as  a  tort  rests  on  contract,  the 
same  rules  are  to  goyem  as  would  if  the  con- 
tract itself  had  been  declared  on. 

1  Ohitty,  PL  152;  B.  R  Co.  y.  Brauss,  70  Ga. 
868;  8mith  y.  Bubanks,  72  Ga.  286. 

Tlie  Kentucky  Oode  while  abolishing  the 
forms  leayes  the  principles  which  goyem  ac- 
tions imcbanged.  The  Oode  chanj^  the  ques- 
tion simply  into  whether  the  petition  shows  a 
right  of  action  in  any  form.  If  a  right  to  re- 
cover at  law  before  the  adoption  of  Uie  Oode  is 
shown,  the  court  cannot  refuse  a  recoyery  upon 
the  same  principles  now. 

HiU  y.  Barrett,  14  B.  Mon.  85. 

In  the  late  English  case  decided  in  1872 
(Mast  y.  Qoodson,  8  Wils.  Rep.  348),  the  action 
was  for  wrongfully  obstructing  and  hindering 
the  plaintiff  from  landing  goods  upon  a 
whan  contrary  to  a  written  agreement  between 
him  and  the  plaintiff;  and  it  was  held  that  the 
declaration  was  founded  upon  tort  and  not 
upon  contract. 

698 


48(MM» 


SUPBEME  COUBT  OF  THB   OkITED  STATES. 


Oct.  Term,. 


In  HuUe  ▼.  Heightman,  2  East,  145,  the 
plain tifE  could  not  recover  upon  the  contract 
because  he  had  not  completed  the  voya^;  he 
should  have  declared  specially  for  the  injury 
preventing  him  from  completing  the  voyage. 

Chitty,  Cont.  ♦581,  5th  Am.  ed.;  tt.  S,  v. 
Behan.  110  U.  8.  346  (28:171);  2  Hilliard, 
Torts,  292. 

The  doctrine  that  fraud  in  the  engineer  in 
making  such  estimates  will  vitiate  them,  and 
allow  die  contractor  to  recover  against  the  de- 
fendant upon  other  proof  of  the  quality  and 
value  of  the  work  and  services  is  established  by 
tiie  following  authorities: 

Lynn  v.  Bolt  d  0.  B.  B.  Co.  and  Bait,  d  0. 
B.  B.  Co.  V.  FoUy,  tupra;  Bolt.  AO.B.B.  Oo. 
V.  Laffertyi,  14  Gratt.  486. 

In  actions  at  law  the  courts  of  the  United 
States  may  proceed  according  to  the  forms  of 
practice  in  the  state  courts. 

Thompson  y.  B.  B.  Co.  78  U.  8.  6  Wall.  188 
(18:  767);  Rev.  Stat  U.  8.  §  914 

The  absence  of  a  plain  and  adequate  remedy 
at  law  is  the  only  test  of  equity  Jurisdiction; 
and  a  resort  to  chancery  was  not  necessary  to 
recover  against  the  defendant  for  work  and 
labor  it  had  accepted. 

Tliompton  y.  A  B.  Oo.  supra. 

Section  8  of  the  Kentucky  Code  of  Practice 
provides  that  an  error  of  the  plaintiff  as  to  the 
form  of  action  shall  not  be  cause  for  abate- 
ment or  dismissal,  but  merely  for  an  amend- 
ment of  the  pleadings  and  transfer  to  the  proper 
docket.  Section  10  authorizes  this  change  to  be 
made  on  motion  of  the  defendant    Section  15 

Srovides  that  an  error  as  to  the  kind  of  proceed- 
igs  adopted  in  the  action  is  waived  by  ^ure 
to  move  for  its  correction  in  the  manner  pre- 
scribed. 

The  assignment  of  errors  has  specified  the 
objections  of  the  defendant;  and  omitting  the 
question  of  Jurisdiction,  it  must  be  consiaered 
tnat  all  others  not  specified  were  waived,  or 
that  there  was  no  ground  upon  which  others 
could  stand. 

Boawton  v.  Gunn,  99  U.  8. 665  (25:  807). 

In  the  cases,  recently  decided  by  this  court,  of 
Ma/riintburg  d  P.  RR  Oo.t.  March.  114  U. 
8.  549  (29:  255);  Sweeney  v.  U.  8.  109  U.  8.  618 
(27: 1053),  both  actions  were  brought  upon  the 
contract,  and  there  was  no  allegation  in  either 
case  "of  fraud  or  such  fross  mistake  as  would 
necessarily  imply  bad  faith  or  failure  to  exer- 
cise an  honest  judgment"  on  the  part  of  the 
engineer.  (Quantum  meruit  can  be  sustained 
where  defendant  prevented  performance. 

Jone$Y.  U. 8.  96 XJ. 8.  27(24: 646);  Humaston 
V.  TeleffTMph  Oo.  87 U.  8.  20  Wall.  27  (22:  280); 
U.  8.  V.  Peek,  eupra;  Chicago  y.  Tilley,  108  U. 
8.  146  (26:  871). 

The  Jurisdiction  exists  at  law  as  well  as  in 
equi^. 

1  Whart  Cont  §594;  AUanta  etc.  B.  R  Oo.y. 
Mangham,  49  Ga.  267;  Ludbrook  v.  BarreiL  26 
WeddyRep.  649. 

Mr.  QkUf  JusHee  Waite  announced  that 
the  Judgment  of  the  court  below  stands  ^- 
firmed  oy  a  divided  eoart. 


SABINE  BOBBINS,  Flf.  in  Err., 

TAXING  DISTRICT  OP  SHELBY  CJOUN- 
TY,  TENNESSEE. 

(See  8.  a  BeporCer*B  ed.  481^1021) 

OomHtuUonal   lane — regulation  of  interetata- 
eommeree—pofeer  of  Congrese—intentate  com" 
meree  cannot  be  taxed— etate  tax  an  **  drum- 
mere^*' invaUd. 

1.  The  power  of  Oongress  to  reffulate  Intemate 
oommerce  Is  exclusive  when  Its  subjects  are  nn- 
tlonal  in  charaoter,  or  admit  only  of  one  uniform- 
system  or  plan  of  regulation. 

2.  Where  Its  power  is  exolusiye*  the  failure  of 
Congress  to  make  express  regulatloos  tndioates  Ita- 
will  that  the  subject  shall  m  left  free  firom  any 
restrictions  or  ImpositionB. 

8.  A  State  cannot  levy  a  tax,  or  Impose  any  other 
restriction  upon  the  dtisens  or  inhabitants  of  other- 
States  for  selling  or  seeklnir  to  sell  their  goods  la 
Buoh  State  before  they  are  introduced  therein. 

4.  The  negotiation  ox  sales  of  goods  whloh  are  In 
another  State,  for  the  purpose  of  Introducing  them 
Into  the  State  in  which  the  negotiation  is  made,  is- 
interstate  commerce.  Such  commerce  is  not  sub- 
ject to  state  taxation,  even  though  there  be  no  dia* 
crimination  between  it  and  domestic  commerce. 

[No.   816.] 
Submitted  Jan.  8,  1886,    Svbmieeion  $et  aetde- 

and  argument  ordered  March  8,  1886.    Ar^ 

gued2fof>.6,1886.    Bedded  March  7, 1887. 

INERROR  to  the  Supreme  Court  of  the  State- 
of  Tennessee.    Reported  below,  18  Lea» 
808.    Beeereed. 

The  history  and  facts  of  the  esse  u>pear  iD* 
the  opinion  of  the  court  and  in  the  dissentins^ 
opinon  by  the  Chief  Justice.  See  also  the  fol- 
lowing case  of  Coreon  v.  Maryland. 

Meeere.  Luke  E.  Wrlfrht  and  F.  T.  Fd- 
maneon,  for  phunUil  in  error: 

The  Act  in  question  is  in  violation  of  that 
part  of  article  1,  section  8,  of  the  Constitution 
of  the  United  States,  which  declares  that  "  The- 
Congress  shall  have  power  to  zegolate  commerce- 
among  the  several  States." 

Congress  is  vested  with  the  exclusive  power 
to  regi2ate  commerce  with  f o^ojgn  Nations  and 
among  the  States. 

County  of  Mobile  r.  KimbaU,  102  U.  a  691 
(26:288);  Fiaeeenger  Oaern,  48  U.  8.  7  How.  28^ 
(12: 702);  Oloueeeter  Ferry  Co.y.Fa.  114  U.  S. 
196(29:158). 

Congress  has  not  only  the  ri^ht  but  it  is  the- 
duty  o3  Congress  to  take  care  tnat  oommerce  is. 
not  obstructed  by  state  legislation. 

Peneaeola  Tel.  Or.  v.  m  IT.  2M.  6b.  96  U.  8. 
1^:708). 

It  is  settled  thai  a  tax  direct  y  on  commerce  or 
aimed  at  oommerce  is  unconstitutional. 

State  Freight  Tax  Com,  82  U.  8.  15  WalL 
282  (21: 146);  StaU  Tax  en  R  Qroee  Beoeipte, 
82  U.  8.  15  WaU.  284  (21: 164). 

The  efFect  of  the  Act  complained  of  is  to- 
draw  a  distinction  between  resident  and  non- 
resident merchants.  Its  object  is  not  revenue* 
but  exclusion.  It  allows  the  merchants  of  the- 
Taxinff  I^strict  to  do  business  on  terms  more- 
favoraue  than  noniesldent  merchants^  and  for- 
bids the  latter  from  ooming  into  equal  and  fair 
competition  with  the  former. 

The  right  to  tax  carries  with  it  the  li^t  to* 
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remdation  of;  power  ofOmgreet:  how  far  i       

Bee  GlouoMter  Ferry  Go.  V.  Pa.  114  U.k  bk. ».  IM.. 
note. 
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exclude,  bo  that,  if  this  stands,  the  Legislature 
can  declare  that  no  x>er8on  shall,  on  aiiy  terms, 
offer  to  sell  goods  in  said  District^unlesshe  first 
establish  a  commercial  house  therein. 

Mr,  S.  P.  Walker*  for  defendant  in  error: 

The  statute  mnJces  no  reference  whatever  to 
the  place  of  residence  of  the '  'drummer. "  He  is 
equally  subject  to  the  tax  whether  he  be  a  resi- 
dent of  the  taxing  district,  or  a  resident  of 
some  other  portion  of  the  State,  or  of  some 
other  State.  In  any  and  all  cases  the  privilege 
tax  is  alike  imposed.  Given  the  vocation  of 
"  drummer,"  and  Hie  statute  applies,  without 
any  distinction  or  discrimination  whatever. 
There  is  clearly,  therefore,  no  violation  of  sec- 
tion 2,  article  4,  ui)on  which  the  decision  in 
Ward  V.  Maryland Jt9  U.  S.  12  Wall.  418  (20: 
448),  wfA  rested.  The  statute  is  not  directed 
against  the  "  drummer's  "  principal,  but  against 
the  "  drummer"  himself,  as  piirsuing  a  partic- 
ular vocation  declared  to  be  a  taxable  privilege. 
But  if  the  statute  be  looked  upon  as  an  effort 
to  tax  the  principal  through  the  agent  (for 
which  view,  we  submit  there  is  no  foundation), 
it  would  still  be  free  from  objections  urged 
against  it,  for  that  it  equally  applies  to  all 
••  drummers/'  without  reference  to  principal's 
place  of  rcfiidenoe.  "The  general  power  of 
the  State  to  impose  taxes,  m  the  way  of  li- 
censes, upon  an  pursuits  and  occupations  with- 
in its  limits,"  is  unquestionable. 

Welt<m  V.  JfiMtmn,  91  U.  S.  278  (28:848). 

The  language  of  this  court,  in  Omomey,  Mo- 
hOe,  88  U.  S.  10  Wall  479.  481  (21: 470,  478). 
\b  equally  pertinent  here:  "  There  was  no  dis- 
crimination in  the  taxation  of  Alabama  be- 
tween it  (the  plaintiff  in  error)  and  the  corpora- 
tions and  citizens  of  that  State.  The  tex  for  li- 
cense was  the  same  by  whomsoever  the  business 
was  transacted.  There  is  nothing  in  the  case, 
Chei^ore,  which  brings  it  within  the  case  of 
Ward  ▼.  Maryland,  It  seems  rather  to  be  gov- 
erned by  the  principles  settled  in  Woodruff  v. 
Parham,  76  IJ.  8.  8  WaU.  128  (19:882)." 

As  is  fully  shown  in  the  opinion  of  tne  state 
court,  the  classification  of  the  statute  is  based 
on  the  character  of  the  pursuit,  and  not  on  the 
fact  of  residence;  uidit  Is  not  subject  to  the 
objections  that  were  custained  In  Wwrd  v. 
MTjfiand,  9upra. 

■^AAi        ^'  JtuHee  BradloT'  delivered  the  opinion 

14«01    of  the  court: 

This  case  originated  in  the  following  manner: 
Sabine  Bobbins,  the  plaintiff  in  error,  in  Feb- 
ruaiy.  1884,  was  ensnged  at  the  Citv  of  Mem- 
phis, in  the  State  of  Tennessee,  in  soliciting  the 
sale  of  goods  for  the  firm  of  Rose,  Robbins  & 
Cd.,  of  Cincinnati,  in  the  Btate  of  Ohio,  dealers 
in  paper,  and  other  articles  of  stationery,  and  ex- 
hibited samples  for  the  purpose  of  effecting  such 
■ale8,~an  employment  usually  denominated  as 
that  of  a  "drummer."  There  was  in  force  at  that 
time  a  Statute  of  Tennessee,  relating  to  the  sub- 
ject of  taxation  in  the  taxing  districts  of  the 
Btate,  applicable,  however,  only  to  the  Taxing 
District  of  Shelby  County  (formerly  the  Ci^ 
of  Memphis),  by  which  it  was  enacted,  amongst 
other  things,  that  "All  drummers,  and  allpersons 
not  having  a  r^nilar  licensed  house  of  business 
in  the  Taxing  District,  offering  for  sale  or  sell- 

I4A11    ^^  Soods,  wares,  or  merchandise  therein,  by 

^^^  -^    sample,  shall  he  required  to  pay  to  the  coun^ 
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trustee  the  sum  of  ten  dollars  ($10)  per  week,  or 
twenty-five  dollars  per  month,  for  such  privi- 
lege; and  no  license  dhall  be  issued  for  a  longer 
period  than  three  months."  Act  of  1881,  chap. 
96j§  16. 

The  business  of  selling  by  sample  and  nearly 
sixty  other  occupations  had  been  by  law  de- 
clared to  be  privileges,  and  were  taxcSd  as  such, 
audit  was  made  a  misdemeanor,  punishable  by 
a  fine  of  not  less  than  $5  nor  more  than  %b6, 
to  exercise  any  of  such  occupations  without 
having  first  paid  the  tax  or  obtained  the  license 
required  therefor. 

Under  this  law  Robbins,  who  had  not  paid 
the  tax  nor  taken  a  license,  was  prosecuted, 
convicted  and  sentenced  to  pay  a  fine  of  $10. 
together  with  the  state  and  county  tax,  and 
costs;  and  on  appeal  to  the  Supreme  Court  of 
the  State,  the  tudgment  was  affirmed.  This 
writ  of  error  is  brought  to  review  the  ludgment 
of  the  supreme  court,  on  the  grouna  that  ^e 
law  imposing  the  tax  was  repugnant  to  that 
clause  of  the  Constitution  of  the  United  States 
which  declares  tliat  Congress  shall  have  power 
to  regulate  commerce  among  the  several  States. 

On  the  trial  of  the  cause  in  the  inferior  court, 
a  Jury  being  waived,  the  following  agreed  state- 
ment of  facts  was  submitted  to  the  court,  to  wit: 

"  Sabine  Robbins  is  a  citizen  and  reddent  of 
Cincinnati,  Ohio,  and  on  the —day  of— ^,  1884, 
was  engaged  in  the  business  of  drumming  in  the 
Taxine  District  of  Shelby  County,  Tenn.— i.  e. 
solicitmg  trade  by  the  use  of  samples  for  the 
house  or  firm  for  which  he  worked  as  a  drum- 
mer, said  firm  being  the  firm  of| '  Rose,  Rob- 
bins &  Co./  doing  business  in  Cindnnati,  and 
all  the  members  of  said  firm  being  citizens  and 
residents  of  Cincinnati,  Ohio,  wnile  engaged 
in  the  act  of  drumming  for  said  firm,  and  for 
the  claimed  offense  of  not  having  taken  out  the 
required  license  for  doing  said  business,  the  de- 
fendant, Sabine  Robbins,  was  arrested  by  one 
of  the  Memphis  or  Taxi^  District  police  force 
and  carried  before  the  Hon.  D.  P.  Hadden, 
president  of  the  Taxing  District,  and  fined  for 
the  offense  of  drummingwithout  a  license.  It 
is  admitted  the  firm  of  VRose,  Robbins  &  Co.' 
are  engaged  in  theselling  of  paper,  writing  ma- 
terials, and  such  articles  as  are  used  in  the  oook 
stores  of  the  Taxhiff  District  of  Shelbv  County, 
and  that  it  was  a  line  of  such  articlee  for  the 
sale  of  which  the  said  defendant  herein  was 
drumming  at  the  time  of  his  arreBt." 

This  was  all  the  evidence,  and  thereupon  the 
court  rendered  Judgment  ai^alnst  the  defendant, 
to  which  he  excepted,  and  a  bUl  of  exceptions 
was  taken. 

The  principal  Question  argued  before  the 
Supreme  Court  or  Tennessee  was  as  to  the 
constitutionality  of  the  Act  which  imposed  the 
tax  on  drummers;  and  the  court  dedaed  that  it 
was  constitutional  and  valid.   [18  Lea,  808.] 

That  is  the  question  before  us,  and  it  is  one 
of  great  importance  to  the  people  of  the  United 
Stetes,  both  as  it  respects  Uieir  business  inter- 
ests and  their  constitutional  rights.  It  is  pre- 
sented in  a  nutshell,  and  does  not,  at  this  day, 
require  for  ite  solution  any  great  elaboration  of 
argument  or  review  of  authorities.  Certain 
principles  have  been  already  established  by  the 
decisions  of  this  court  which  will  conduct  us 
to  a  satisfactory  decision.  Among  those  prin- 
ciples are  the  foUowing: 
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1.  The  Ck>ti8tltatiim  of  the  United  States 
haying  given  to  Oongress  the  power  to  regu- 
late oommeroe,  not  only  with  foreign  Nations, 
but  among  the  fleveral  States,  that  power  is 
neeessarOy  exclusive  whenever  the  subjects  of 
it  are  national  in  their  character,  or  admit  only 
of  one  uniform  svstem,  or  plan  of  regulation. 
This  was  decided  in  the  case  of  CooUy  v.  Board 
of  Ward^M  qf  PhUa.  53  U.  S.  12  How.  299, 819 
[18:  996, 10041»  and  was  virtually  involved  in 
the  case  of  OtSboniY.  Odgen,  22  XJ.  S.  9  Wheat.  1 
[6:  28],  and  has  been  confirmed  in  many  subse- 
quent cases,  amongst  others,  in  Brown  v.  Md,  25 
U.  S.  12  Wheat.  419  [6:  6781:  Ftusenger  Ckuu, 
48  U.  S.  7  How.  288  [12:  7021;  OrandaU  v.  JV^^ 
vada,  78  U.  8.  6  WaU.  85,  42  [18:  745,  746]; 
Ward  V.  Md,  79  U.  S.  12  Wall.  418,  480  [20: 
449,  4521;  State  Freight  Tax  Ckuee,  82  U.  a  15 
WaU.  282,  279  [21:  146,  162];  Bmdmon  v. 
MayorofN.T,  92U.  S.  259,272  [28:548,5491; 
B.  KCO.Y.  Hueen,  95  U.  S.  465,  469  [24: 
527,  5291;  Mobile  v.  Eimbaa,  102  U.  6.  691. 
697  m:  1tS8,  2891;  Gloucester  FerryOo.  v.  Fd. 
114  U.  S.  196, 208  [29:  158, 161];  Wabath,  ete. 
B,  Co.  V.  lU.  118  U.  S.  557  [anU,  244]. 

2.  Another  established  doctrine  of  Uiis  court 
Is  that,  where  the  power  of  Congress  to  regu- 
late is  exclusive,  the  failure  of  Ck)ngress  to  TcSk» 
express  regulations  indicates  its  will  that  the 
subject  shall  be  left  free  from  any  restrictions 
or  impositions;  and  any  regulation  of  the  sub- 
ject by  the  States,  except  ra  matters  of  local 
concern  only,  as  hereafter  mentioned,  is  repug- 
nant to  such  freedom.  This  was  held  by  Mr, 
Justice  Johnson  in  Oibbons  v.  Odgen,  22  TJ.  8. 
9  Wheat.  1,  222  [6:  28,  76];  by  ifr.  Justice 
Qrier,  in  the  Fassenger  Oases,  48  U.  S.  7  How. 
288,  462  [12:  702.  TI7]i  and  has  been  affirmed 
in  subsequent  cases.  State  Freight  Tax  Cases, 
and  B.  B.  Co,  v.  Hvsen,  [supra'] ;  Welton 
V.  MisfouH,  91  U.  S.  275,  282  [28:  847,  860]; 
County  qf  Mobile  v.  Kimball  [supra] ;  BroiDn  v. 
Houston,  114  U.  S.  622,  681  [29:  257,  260]; 
WalUng  v.  Mich,  116  U.  S.  446,  455  [29:  691, 
6941;  Fickard  v.  Pullman  Southern  Car  Co.  117 
U.  3.  84  [29:  785];  Wabash,  etc,  R  Co.  r.  la. 


8.  It  IS  also  an  established  priDcip1e,as  already 
indicated,  that  the  onlv  way  in  which  commerce 
between  the  Statescan  be  legitimately  affected  by 
state  laws  is  when,  by  virtue  of  its  police  power, 
and  its  jurisdiction  over  persons  and  property 
within  its  limits,  a  State  provides  for  the  se- 
curity of  the  lives,  limbs,  health  and  comfort 
of  persons  and  the  protection  of  property;  or 
when  it  does  those  things  which  may  otherwise 
incideutally  affect  commerce,  such  as  the  estab- 
lishment and  regulation  of  highways,  canals, 
railroads,  wharves,  ferries  and  other  commer- 
cial facilities;  the  passage  of  inspection  laws  to 
secure  the  due  quality  and  measure  of  products 
and  commodities;  the  passage  of  laws  to  regu- 
late or  restrict  the  sale  of  articles  deemed  inju- 
rious to  the  health  or  morals  of  the  community; 
the  imposition  of  taxes  upon  persons  residing 
within  the  State  or  belonging  toils  population, 
and  upon  avocations  and  employments  pursued 
therein,  not  directiy  connected  with  foreign  or 
interstate  commerce  or  with  some  other  employ- 
ment or  business  exercised  imder  authority  of 
the  Constitution  and  laws  of  the  Unite4  States; 
and  the  imposition  of  taxes  upon  all  property 
within  the  State,  mingled  with  and  forming 


part  of  the  great  mass  of  property  therein. 
But  in  making  such  internal  regulations  a  State 
cannot  impose  taxes  upon  persons  passing 
through  the  State,  or  coming  into  it  merely  for  f  494] 
a  temporary  purpose,  especially  if  connected 
with  interstate  or  foreign  commerce;  nor  can 
it  impose  such  taxes  upon  property  imported 
into  the  State  from  abroad,  or  from  another 
State,  and  not  yet  become  peat  of  the  common 
mass  of  property  therein;  and  no  discrimina- 
tion can  be  made,  l^  any  such  regulations,  ad- 
versely to  the  persons  or  property  of  other 
States;  and  no  regulations  can  be  made  directly 
affectinff  interstate  commerce.  Any  taxation 
or  regulation  of  the  latter  character  would  be 
an  unauthorized  interference  with  the  power 
given  to  Coneress  over  the  subjecL 

For  authonties  on  this  last  head  it  is  only  neo- 
essary  to  r^er  to  those  already  dted. 

In  a  word,  it  may  be  said  tiiat  in  the  matter 
of  interstate  commerce  the  United  States  are 
but  one  countiy,  and  are  and  must  be  subject 
to  one  system  of  reflations,  and  not  to  a  multi- 
tude of  systems.  The  doctrine  of  the  freedom 
of  that  commerce,  except  as  regulated  by  Con- 
gress, is  so  firmly  established  that  it  is  unnec- 
essary to  enlarge  further  upon  the  subject 

In  view  of  these  fundamental  principles, 
which  are  to  govern  our  decision,  we  may  apn 
proach  the  question  submitted  to  us  in  the 
present  case,  and  inquire  whether  it  is  compe- 
tent for  a  State  to  levy  a  tax  or  impose  any 
other  restriction  upon  the  citizens  or  inhabit^ 
ants  of  other  States,  for  selling  or  seeking  to 
sell  their  ffoods  in  such  State  before  they  are 
introduced  therein.  Do  not  such  restrictions 
affect  the  very  foundation  of  interstate  trade? 
How  is  a  manufacturer,  or  a  merchant,  of  one 
State,  to  sell  his  goods  in  another  State,  with- 
out, in  some  way,  obtaining  orders  therefor? 
Must  he  be  compiled  to  send  them  at  a  venture, 
without  knowing  whether  there  Is  anv  demand 
for  them?  This  may,  undoubtedly,  oe  safely 
done  with  regard  to  some  products  for  whi(i 
tiiere  is  always  a  market  and  a  demand,  or 
where  the  course  of  trade  hss  established  a 
eenersl  and  unlimited  demand.  A  raiser  of 
farm  produce  in  New  Jers^  or  Connecticut,  or 
a  manufacturer  of  leather  or  wooden  ware,  may 
perhaps  safely  take  his  goods  to  the  City  of 
New  York  and  be  sore  of  finding  a  stable  and 
reliable  market  for  them.  But  there  are  hun^ 
^ds,  perhaps  thousands,  of  articles  which  no  [498 
person  would  think  of  exporting  to  another 
State  witbout  first  procuring  an  oraer  for  them. 
It  is  true,  a  merchant  or  manufacturer  in  one 
State  may  erect  or  hire  a  warehouse  or  store 
in  another  State,  in  which  to  place  his  goods, 
and  await  the  chances  of  being  able  to  sell 
them.  But  this  would  require  a  warehouse  or 
a  store  In  eveiy  State  with  which  he  might  do> 
sire  to  trade. 

Surely,  he  cannot  be  compelled  to  take  this  in- 
convenient and  expensive  course.  In  certain 
branches  of  business,  it  may  be  adopted  with 
advantage.  Many  manufacturers  do  open 
houses  or  places  of  business  in  other  States 
than  those  m  which  they  reside,  and  send  their 
goods  there  to  be  kept  on  sale.  But  this  b  a 
matter  of  convenience,  and  not  of  compulsion, 
and  would  neither  suit  the  convenience  nor  be 
within  the  ability  of  many  others  engaged  in 
the  same  kinds  of  business,  and  would  be  en. 
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liielT  uDfluited  to  many  branches  of  business. 
La  these  cases,  then,  what  shall  the  merchant 
or  manufacturer  do,  who  wishes  to  sell  his 
ffoods  in  other  States?  Must  he  sit  still  in  his 
factory  or  warehouse,  and  wait  for  the  people 
of  those  States  to  come  to  him?  This  would 
be  a  silly  and  ruinous  proceeding. 

The  only  other  way,  and  the  one,  perhaps, 
which  most  extensivelv  prevails,  is  to  obtain 
orders  from  persons  residing  or  doing  business 
in  those  other  States.  But  how  is  the  merchant 
or  manufacturer  to  secure  such  orders.  If  he 
may  be  taxed  by  such  States  for  doing  so»  who 
shall  limit  the  tax  ?  It  may  amount  to  prohibi- 
tion. To  say  that  such  a  tax  is  not  a  burden 
upon  interstate  commerce  is  to  speak  at  least 
unadvisedly  and  without  due  attention  to  the 
truth  of  things. 

It  may  be  suggested  that  the  merchant  or 
manufacturer  has  the  postoffice  at  his  command, 
and  may  solicit  orders  through  the  mails.  We 
do  not  suppose,  however,  that  anyone  would 
seriously  contend  that  this  is  the  only  way  in 
which  his  business  can  be  transacted  without 
being  amenable  to  exactions  on  the  part  of  the 
State.  Besides,  why  could  not  the  State  to 
which  his  letters  nught  be  sent,  tax  him  for 
soliciting  orders  in  thu  way,  as  well  as  in  any 
other  way? 

The  truth  is  that,  in  numberless  instances, 
the  most  feasible,  if  not  the  only  practicable, 
1 496  ]  way  for  the  merchant  or  manufacturer  to  obtain 
arien  in  other  States  is  to  obtain  them  by  per- 
sonal application,  either  by  himself,  or  by  some 
one  employed  by  him  for  that  purpose;  and  in 
many  branches  of  business  he  must  necessarily 
exhibit  samples  for  the  purpose  of  determming 
the  tind  and  quality  of  the  goods  he  proposes 
to  seQ,  or  which  the  other  party  desures  to  pur- 
chase. But  the  rifht  of  taxation,  if  it  existsat 
aU,  is  not  oonflned  to  selling  by  sample.  It 
embraces  every  act  of  sale,  whether  by  word  of 
mouth  only,  or  by  the  exhibition  of  samples. 
If  the  light  exists,  any  New  York  or  Chicaso 
merchant  viattlng  New  Orleans  or  Jacksonville, 
for  pkasnre  or  for  his  health,  and  casually 
taking  an  order  for  goods  to  be  sent  from  hu 
warehouse,  could  be  made  liable  to  pay  a  tax 
for  so  doinff,  or  be  convicted  of  a  ndsaemeanor 
for  not  having  taken  out  a  license.  The  right 
to  tax  would  apply  equally  as  well  to  the  orin- 
eipal  as  to  his  agent,  and  to  a  single  act  of  sate 
as  to  ahondred  acts. 

But  it  will  be  said  that  a  denial  of  this  power 
of  taxation  will  interfere  with  the  right  of  the 
State  to  tax  business  pursuits  and  callhigs  car- 
ried on  within  itsUmits,  and  its  right  to  require 
licenses  for  can-ring  on  those  which  are  de- 
clsied  to  be  privileges.  This  may  be  true  to  a 
certain  extent;  but  only  in  those  cases  in  whidi 
tlie  States  themsdyes,  as  well  as  faidiyidual  citi- 
zens, are  subject  to  the  restraints  of  the  higher 
;aw  of  the  Constitution.  And  this  interference 
win  be  yery  limited  in  its  operation.  It  will 
only  preyent  the  levy  of  a  tax,  or  the  require- 
ment of  a  license,  for  making  negotiations  in 
the  conduct  of  interstate  commerce;  and  it  may 
well  be  asked  where  Uie  State  gets  authorilr 
for  imposing  burdens  on  that  branch  of  busi- 
neas  any  more  than  for  imposing  a  tax  on  the 
liQsiness  of  importing  from  foreign  countries, 
or  eyen  on  that  of  postmaster  or  United  States 
HarshaL  The  mere  calling  the  business  of  a 
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drummer  a  privilege  cannot  make  it  so.  Cnn 
the  State  Legislature  make  it  a  Tennessee  privi- 
lege to  carry  on  the  business  of  importing  goods 
from  foreign  countries?  If  not,  has  it  any  bet- 
ter right  to  make  it  a  state  privilere  to  carry  on 
interstate  commerce?  It  seems  to  oe  forgotten, 
in  argument,  that  the  people  of  this  country  are 
citizens  of  the  United  States,  as  well  as  of  the 
individual  States,  and  that  they  have  some 
rights  under  the  Ck)nstitution  and  laws  of  the  r^aji 
former,  independent  of  the  latter,  and  free  from  ^  ^ 
any  interfei'ence  or  restraint  from  them. 

To  deny  to  the  State  the  power  to  lay  the  tax. 
or  require  the  license  in  question,  will  not,  in  any 
perceptible  degree,  diminish  its  resources  or  its 
just  power  of  taxation.  It  is  yery  true  that  if 
the  goods  when  sold  were  in  the  State,  and  part 
of  its  genersl  mass  of  property,  they  would  be 
liable  to  taxation;  but  when  brought  into  the 
State  in  consequence  of  the  sale  they  will  be 
ec^ually  liable;  so  that,  in  the  end,  the  State 
will  derive  Just  as  mudi  revenue  from  them  as 
if  they  were  there  before  the  sale.  As  soon  as 
the  goods  are  in  the  State  and  become  part  of 
its  general  mass  of  property,  they  will  become 
liaole  to  be  taxed  in  the  same  manner  as  other 

groperty  of  similar  character,  as  was  distinctly 
eld  by  this  court  in  ihecaae of  BratonY.  Hous- 
ton, 114  U.  S.  622  [20:  267].  When  roods  are 
sent  from  one  State  to  another  for  sale,  or.  in 
consequence  of  a  sale,  they  become  part  of  its 
general  property,  and  amenable  to  its  laws;  pro- 
yided  that  no  discrimination  be  made  against 
them  (M  goods  from  another  State,  and  that  they 
be  not  taxed  by  reason  of  being  brought  from 
another  State,  out  only  taxed  in  the  usual  way 
as  other  roods  are.  Brown  y.  HousUm,  qua 
iupra;  Machine  Ob.  y.  Qage,  100  U.  S.  676 
[25:  7641.  But  to  tax  the  sale  of  such  goods, 
or  the  offer  to  sell  them,  before  they  are  brought 
into  the  State,  is  a  yery  different  thing,  and 
seems  to  us  clearly  a  tax  on  interstate  com- 
merce itself. 

It  is  strongly  lurred,  as  if  it  were  a  material 
point  in  the  case,  that  no  discrimination  is  made 
between  domestic  and  foreign  drummers — 
those  of  Tennessee  and  those  of  other  States; 
that  an  axe  taxed  alike.  But  that  does  not  meet 
the  difficull^.  Interstate  commerce  cannot  be 
taxed  at  all,  eyen  though  the  same  amount  of 
tax  should  be  laid  on  domestic  commerce,  or 
that  whichfis  carried  on  solely  within  the  State. 
This  was  decided  in  the'  case  of  The  State 
Freight  Tarn  Caeee  \9u^a\.  The  negotiation 
of  sales  of  goods  wnich  are  in  another  State, 
for  the  purpose  of  introducinr  them  into  the 
State  in  which  the  negotiation  is  made,  is  inter- 
state commerce.  A  New  Orleans  merchant 
cannot  be  taxed  there  for  ordering  roods  from 
London  or  New  York,  because,  in  ue  one  case, 
it  is  an  act  of  foreign,  and,  in  the  other,  of  in- 
terstate commerce,  both  of  which  are  subject  to 
rwilation  by  Congress  alone. 

It  would  not  be  difficult,  however,  to  show  [498] 
that  the  tax  authorized  by  the  State  of  Tennes- 
see in  Uie  present  case  is  discriminatiye  against 
the  merchants  and  manufacturers  of  other 
States.  They  can  only  sell  their  goods  in  Mem- 
phis by  the  employment  of  drummers  and  by 
means  of  samples;  whilst  the  merchants  and 
manufacturers  of  Memphis,  having  regular 
licensed  houses  of  business  there,  have  no  occa- 
sion for  such  agents;  and  if  they  had,  they  are 
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not  subjed  to  anTtftz  therefor.  They  are  taxed 
for  their  licensed  houses,  it  is  trae;  but  so,  it  is 
presuniable,aiethemerdiants  and  manufactur- 
ers of  other  States  in  the  places  where  they  re- 
side; and  the  tax  on  drummers  operates  greatly 
to  their  disadvantage  in  comparison  with  the 
merchants  and  noanufacturers  of  Memphis. 
And  such  was  undoubtedly  one  of  its  objects. 
This  kind  of  taxation  is  usually  imposed  at  the 
instance  and  solicitation  of  domestic  dealers, 
as  a  means  of  protecting  tbem  from  foreign 
oompeUtion. 

And  in  many  cases  there  may  be  some  rea- 
son in  their  desire  for  such  protection.  But 
this  shows  in  a  still  stronger  light  the  unconsti- 
tutionality of  the  tax.  It  shows  that  it  not 
only  operates  as  a  restriction  upon  interstate 
commerce,  but  that  it  is  intended  to  have  that 
effect  as  one  of  its  principal  objects.  And  if  a 
State  can,  in  this  way,  impose  restrictions  upon 
interstate  commerce  for  the  benefit  and  pro- 
tection of  its  own  citizens,  we  are  brought  back 
to  the  condition  of  things  which  existed  before 
the  adoption  of  the  Constitution,  and  which 
was  one  of  the  prindpal  causes  that  led  to  it. 

If  the  selling  of  goods  by  sample  and  the  em- 
ployment of  drummers  for  that  purpose,  injuri- 
ously affect  the  local  interest  of  the  States, 
Congress,  if  applied  to,  will  undoubtedly  make 
such  reasonable  regulauons  as  the  case  may  de- 
mand. And  Congress  alone  can  do  it;  for  it  is 
obvious  that  such  regulations  should  be  based 
on  a  uniform  system  applicable  to  the  whole 
country,  and  not  left  to  the  varied,  discordant 
or  retaliatory  enactments  of  forty  different 
States.  The  confusion  into  which  the  com- 
merce of  the  country  would  be  thrown  by  beinff 
subject  to  state  legislation  on  this  subject,  would 
be  but  a  repetition  of  the  disorder  which  pre- 
vailed under  the  Articles  of  Confederation. 

To  say  that  the  tax,  if  invalid  as  against 
drummers  from  other  States,  operates  as  a  dis- 
crimination against  the  drummers  of  Tennes- 
see, against  wnom  it  is  conceded  to  be  vaUd^  is 
no  argument;  because  the  State  is  not  bound 
to  tax  its  own  drummers;  and  if  it  does  so 
whilst  having  no  power  to  tax  those  of  other 
States,  it  acts  of  iu  own  free  will,  and  is  itself 
the  author  of  such  discrimination.  As  before 
said,  the  State  may  tax  its  own  internal  oom- 
meroe;  but  that  does  not  give  it  any  right  to 
tax  interstate  oommeroe. 

7%«  judgment  of  the  Supreme  Oouri  of  Ten- 
neitee  urevened,  andthepUUntifin  error  mnei 
hediecha/rged. 


Mr.  OhitfJuetieB  Waite,  dissenting: 
I  am  unable  to  agree  to  this  judgment    The 
case,  as  I  understand  it,  is  this: 

In  January,  1879,  the  State  of  Tennessee 
abolished  the  charter  of  the  City  of  Memphis 
andcreated  theTaxingDistrict  of  Shelby  Conn^ 
as  its  successor.  By  a  statute  iMissed  April  4, 
1881,  to  provide  means  for  the  support  of  the 
Taxing  District,  it  was,  among  other  things, 
enacted  "That  all  drummers  and  all  persons 
not  havinff  a  licensed  house  of  business  in  the 
Taxing  District,  offerins  for  sale  or  selling 
goods^  wares»  or  merchanoise  therein  by  sample, 
uiall  be  required  to  pay  to  the  coun^  trustees 
the  fom  of  ten  dollars  per  week,  or  twenty-five 
doHaiB  per  month,  for  such  privilege,  and  no  II- 
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cense.  shaU  be  issued  for  a  longer  period  than 
three  months." 

Sabine  Bobbins,  a  citizen  of  Ohio,  employed 
by  the  firm  of  Bose,  Bobbins  &  Co.,  also  citi- 
zens of  Ohio,  engaged  in  business  as  merchants 
at  the  City  of  Cincinnati,  in  that  SUte,  has  been 
convicted  of  a  violation  of  this  statute  because 
he  solicited  trade  for  his  firm  in  the  Taxing 
District,  by  the  use  of  samples,  without  a  li- 
cense. This  it  is  now  dedaed  was  wrong  be- 
cause the  statute  under  which  the  conviction  fsOOl 
was  had,  in  so  far  as  it  applies  to  the  business  "^ 
in  which  Bobbins  was  engaged,  is  a  regulation 
of  interstate  commerce,  ana,  therefore,  repug- 
nant to  the  commerce  clause  of  the  Constitution 
of  the  United  States.  To  this  I  cannot  give 
myaasent. 

The  license  fee  is  demanded  for  the  privilege 
of  selling  goods  by  sample  within  the  Taxing 
District  The  fee  is  exacted  from  all  alike  who 
do  that  kind  of  business,  unless  they  have  "a 
licensed  house  of  business"  in  the  District 
There  is  no  discrindnation  between  citizens  of 
the  State  and  citizens  of  other  States.  The  tax 
is  upon  the  business,  and  this  I  have  always 
understood  to  be  lawful,  whether  the  business 
was  carried  on  by  a  citizen  of  the  State  under 
whose  authority  the  exaction  was  made,  or  ft 
citizen  of  another  State,  unless  there  was  dis- 
crimination against  citizens  of  other  States. 
In  Oabome  yTMbbOe,  88  U.  S.  16  Wall  4B1  [dl 
:  472],  it  is  said  "The  whole  court  agreed  that 
a  tax  on  business  carried  on  within  the  State* 
and  without  discrimination  between  its  citizens 
and  the  citizens  of  other  States,  mirht  be  con- 
stitutionally imposed  and  coUectra."  And  I 
cannot  believe  that  if  Bobbins  had  opened  an 
office  for  his  busfaieBS  within  the  Taxing  Dis- 
trict, at  which  he  kept  and  exhibited  his  sam* 
Sles,  it  would  be  held  that  he  would  not  be 
able  to  the  tax,  and  this  whether  he  stayed 
there  all  the  time  or  came  only  at  intervals. 
But  what  can  be  the  difference  In  principle,  so 
far  as  this  question  is  concerned,  whether  he 
takes  a  room  permanentiy  in  a  business  block 
of  the  District  where,  when  he  oomes,  he  sends 
his  boxes  and  exhibits  his  wares,  or  engages  a 
room  temporarily  at  a  hotdi  or  private  house 
and  carries  on  his  busbiess  there  during  his  stay? 
Or  even  whether  he  takes  his  sample  boxes 
around  with  him  to  his  different  customers  and 
shows  his  wares  from  them?  In  either  casehe 
ffoes  to  the  District  to  ply  his  trade  and  make 
his  sales  from  the  goods  he  exhibits.  He  does 
not  sdl  those  goods,  but  he  sells  otben  like 
them.  It  is  true  that  his  business  was  to  solicit 
orders  for  his  principals,  but  in  doing  so  he  bibr- 
gained  for  them,  carried  on  business  for  them 
in  the  District  by  means  of  the  samples  of  their 
goods,  wliich  had  been  furnished  him  for  that 
purpose.  To  all  intents  and  purposes  he  had 
his  goods  with  hfan  for  sale,  for  what  he  sold 
was  like  what  he  exhibited  as  the  subjects  of 
sale.  I  am  unable  to  see  any  difference  m  prin* 
dple  between  a  tax  on  a  seller  bv  sample  and 
a  tax  on  a  peddler;  and  yet  I  can  hardly  belieT# 
it  would  be  contended  that  the  provision  of  the  ^  ^^^ 
same  statute  now  In  question,  which  fixes  a  L«*^^ 
license  fee  for  all  peddlers  in  the  District  would 
be  held  to  be  unconstitutional  in  its  applica- 
tion to  peddlers  who  came  with  their  goods 
from  another  State  and  expected  to  go  oack 
agahi. 
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As  the  law  is  valid  so  far  as  the  inhabitants 
of  the  State  are  oonoemed,  no  inhabitant  can 
engage  in  this  business  unless  he  pays  the  tax. 
If  dozens  of  other  States  cannot  be  taxed  in 
the  same  way  for  the  same  business,  there  will 
be  discrimination  against  the  inhabitants  of 
Tennessee  and  in  favor  of  those  of  other  States. 
This  could  never  have  been  intended  by  the 
L^idature,  and  I  cannot  believe  the  Constitu- 
tion of  the  United  States  makes  such  a  thing 
neceesary.  The  Constitution  gives  the  citizens 
of  each  State  all  the  pxivileees  and  fanmunities 
of  citizens  in  Uie  several  States;  but  this  cer- 
tainly does  not  guarantee  to  those  wboare  doing 
business  in  States  other  than  their  own  im- 
munities from  taxation  on  that  business  to 
which  citizens  of  the  State  where  the  business 
la  curried  on  are  subjected. 

This  case  shows  the  need  of  such  authority 
In  the  States.  This  Taxine  District  is  situated 
on  the  western  boundaiy  of  Tennessee.  To  get 
Into  another  State  it  is  only  necossarv  to  cross 
the  Mississippi  River  to  Arkansas.  It  may  be 
■aid  to  be  an  historical  fact  that  the  charter  of 
Memphis  was  abolished  and  the  Taxing  Dis- 
trict established  because  of  the  oppressive  debt 
of  Memphis,  and  the  records  of  this  court 
famish  abundant  evidence  of  the  heavy  tax- 
ation to  whidh  property  and  business  within 
the  limits  of  both  the  old  corporation  and  the 
new  have  been  for  manyvears  necessarily  sub- 
jected. Merchants  in  Tennessee  are  bv  law 
required  to  pay  taxes  on  the  amount  or  their 
stocks  on  hand  and  a  privilege  tax  besides. 
Under  these  circumstances  it  is  easy  to  see  that 
If  a  merchant  from  another  State  could  canv 
on  a  buidness  in  the  District  by  sending  his 
■gents  there  with  samples  of  his  goods  to  secure 
orders  for  deliveries  irom  his  stock  at  home, 
15021  he  would  enloy  a  privilege  of  exemption  from 
^  taxation  which  the  local  merchant  would  not 

bave  unless  in  some  form  he  could  be  subjected 
to  taxatton  for  what  he  did  in  the  locality.  The 
Mme  would  be  true  in  respect  to  all  inhabitants 
of  the  State  who  were  sellers  by  sample  in  this 
District,  but  who  had  no  phice  of  business  there. 
And  so  they,  like  citizens  of  other  States, 
were  required  to  pay  for  the  privilege.  Thus 
all  were  treated  alike,  whether  they  were 
citizens  of  Tennessee  or  of  some  other  State,  and 
under  these  circumstances  I  can  see  no  constitu- 
tional objection  to  such  a  taxation  of  citizens  of 
the  other  States  for  their  business  in  the  District 
I  have  treated  the  case  as  a  conviction  of  a 
"drummer"  for  selling  goods  by  sample.  That 
Is  what  Bobbins  was  round  gml^  of,  and  that 
Is  what  this  statute  makes  an  offense.  The  11- 
oenae  is  only  required  of  "drummers  and  all 
persons  not  having  a  licensed  house  of  business 
ni  the  Taxing  District,  offering  for  sale  or  sel- 
ling ffoods,  wares  or  merchandise  therein  by 
■ample."  The  Supreme  Court  of  Tennessee 
decided  that  this  means  nothing  more  than  that 
■ny  person  who  bells  by  samme  shall  pay  the 
tax,  and  to  that  I  agree.  It  will  be  time 
■Dooi^  to  consider  whether  a  nonresident  can 
lie  taxed  for  merely  soliciting  orders  without 
liaving  samples  when  such  a  case  arises.  That 
Is  not  this  case. 

Mr.  Jiiitiee  Field  and  Mr.  JuiHee  Gray 
concur  in  this  dissent 
Tkneoopy.   Test: 

James  H.  MoKennegr,  ClBrk,  Saii.  Oouri,  U.  B. 

itou.  s. 


GBORQB  W.  CORSON,  P^.  in  Err.,      [502] 

STATE  OF  MARYLAND. 
(See  &  0.  B^porter^  ed.oaNXMJ 

OfmsUtuHonal  lauh---itaie  iaxaHon  pf  intantaU 
dommeree,  invaUdF-4ieen$e9. 

A  State  oaonot  levya  license  tax,  or  impose  any 
other  restriction  upon  the  oitizenB  or  inhabitants 
of  other  States  for  aeUing  or  seeklngr  to  sell  their 
1b  in  such  State  before  they  are  Introduced 
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Arffued  and  wubmitUd  April  6, 1886.  Beargu- 
mmt  crdered  May  10,  1886.  Reargued  and 
tubmiUed  Nat.  6,  1886.  Decided  March  7, 
1887. 

F  ERROR  to  the  Court  of  Appeals  of  the 
State  of  Maryland.    Reported  below,  67 
Md.  251.    Bevereed. 

The  history  and  facts  of  the  case  sufficiently 
appear  in  the  opinion  of  the  court 

Meigrs.  Henry  D.  Loney  and  S.  T* 
Wallia»  for  plaintiff  in  error: 

llie  power  of  Congress  to  regtdate  commerce 
between  the  States,  whether  legislatively  exer- 
cised or  not,  in  respect  to  any  specific  matter  in 
controversy,  is  held  to  be  exclusive  without  ex- 
ception; save  in  matters  of  a  local  character  and 
without  any  national  bearing  or  application. 

Bnwn  V.  Bimilon,  114  XJ.  S.  622  (29:  267). 

Of  course,  the  case  now  under  consideration 
belongs  to  the  sphere  of  national  commerce 
and  control,  if  it  is  at  aU  within  the  scope  of  the 
constitutional  provision.  The  license  here  is 
imposed  upon  citizens  and  residents  of  other 
States  than  Maryland,  contracting  in  respect  to 
proper^  situate  beyond  the  limits  of  Maryland, 
and  to  be  transported  to  that  State,  under  the 
contract,  by  the  usual  channels  of  interstate 
commerce.  If  the  legislation  impeached  inter- 
feres with  the  commerce,  by  which  the  goods 
sold  and  being  in  New  York  are  to  be  trans- 
ported to  Baltimore,  for  the  purpoee  of  being 
mingled  with  the  mass  of  property  in  Mary- 
land, and  before  they  are  so  mingled,  it  is 
plainly  a  state  regulation  of  commerce  and  for- 
bidden by  the  Constitution. 

FWftwi  v.  Minowri,  91 U.  8. 276, 281  (28: 847, 
849). 

•  'Commerce  with  foreign  countries  and  among 
the  States,  strictly  considered,  consists  in  inter- 
course and  traffic,  indudhig  in  these  terms 
navigation,  and  the  transportation  and  transit 
of  persons  and  property,  as  well  as  the  pur- 
chase, sale  and  exchange  of  commodities.  For 
the  regulation  of  commerce,  as  thus  define^, 
there  can  be  only  one  system  of  rules  applica- 
ble alike  to  the  whole  countiy ,  and  the  authority 
which  can  act  for  the  whole  country  can  alone 
adopt  such  a  system.  Action  upon  it  by  sepa- 
rate States  is  not,  therefore,  permissible.^' 

(hunhf  ef  MMU  v.  KimbaU,  102  U.  S.  691 
(26:288). 

Nor  is  the  application  of  this  principle  to  be 
varied  or  escaped  by  the  substitution  of  a  license 
for  direct  taxation  of  the  merchandise  sold  and 
transported. 

Non.— OtmtCieiiMofial  lam;  fnterrtoto  cgmtwary; 
»,  16B,  note. 
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Owib  y.  Ai.  97  U.  8.  070  (84: 101^;  MaMns 
Co.  y.  G^,  100  U.  8.  678  (85: 755). 

The8tateof  Maxyland  has  no  moterlgfattottz 
the  goodB  of  a  New  Yorker,  in  New  York,  tban 
those  of  an  Englishman,  in  London.  Nor  can 
the  temporary  stay  or  i^denoe  of  the  foreign 
citizen  in  Maryland,  without  change  of  his 
residence  or  place  of  bosinen,  and  without  any 
remoyal  of  his  goods  to  Maryland,  render  the 
taxation  of  those  goods,  by  the  latter  State,  any 
more  allowable.  This  court  has  already  held 
that  illegal  taxation  is  one  of  those  depriyationa 
of  property  which  are  within  the  scope  of  oon- 
ititutlonal  protection. 

/?.  iJ,  Co.  V.  Ja4ikion,U  U.  8.  7  Wall.  263 
19:  88);  State  Tax  on  Foreign  EM  Bondi,  82 
U.  8.  16  Wall  800  (21: 179);  ffagar  y.  Beda- 
mation  Diat,  111  F.  8.  701  (28:  569). 

MsB$n.  GharU$  B.  EoberU,  Atty-Gm,  of 
Maryland,  and  Oharlet  J.  M.  Otoinn,  for  de- 
fendant in  error: 

Tlie  court  of  Appeals  of  Maryland  decided, 
in  this  cause,  that  the  proyision9  of  the  Mary- 
land Code,  amended  by  the  Mairland  Act  of 
1880,  chapter  849,  under  which  the  particular 
indictment  was  found,  required  that  all  per- 
sons, whether  residents  or  nonresidents  of  the 
IStnte  of  Maryland,  before  offering  to  sell  or 
selling,  by  sample  in  that  State,  packages  of 
tea  or  other  merchandise  stored  within  the  lim- 
its of  any  other  State,  should  obtain  the  license 
so  to  do  from  the  State  of  Maryland,  which  was 
requured  by  article  66  of  the  Code  of  that  State, 
as  amended  hj  the  Act  of  1880,  chapter  849. 
The  construction  thus  giyen  by  the  Court  of 
Appeals  of  Maryland  to  the  scope  of  the  license 
laws  of  Maryland,  Which  are  in  oontroyersy 
here,  is  authoritatiye  in  this  court 

Ghriaty  v.  Pridgeon,  71  U.  8.  4  WaU.  196, 
203_(18:  822,  826);  Aieardiv.  State,  86  U.  8. 
19  Wall.  686,  689  (22:  215,  216);  Burgeu  y. 
Sdigman,  107  XJ.  S.  20,  88,  84  (27:  860,  865); 
Flash  y.  Conn,  109  U.  8.  871,  879  (27:  966, 
970). 

It  b  in  general  within  the  constitutional 
power  of  eyery  State  to  tax  occupations,  within 
the  control  of  a  State,  by  requiring  persons  who 
wish  to  pursue  them,  to  obtain,  oefore  dohig 
so,  a  license  from  certain  desL?nated  ofBcers. 

Nathan  y.  Louisiana,  49  U.  8.  8  How.  80 
(12:  996);  WeUon  y.  MimuH,  91  U.  8.  278  (28: 

Such  Uoenae  ia  a  tax.  No  employment  thua 
under  st.^le  control  is  abaolutely  exempt  from 
the  liability  to  be  thus  taxed.  "The  neoea- 
sities  of  the  goyerment  may  require  that  the 
lowest  employment,  as  well  as  the  most  lucra- 
tive, shall  contribute  to  its  support;  and,  if  any 
are  exempted,  motiyes  of  policy  will  goyem  thie 
discrimination. " 

Cooley,  Tax.  Ist  ed.  886;  Burr.  Tax.  %  77; 
Lieeme  Tax  Oaeee,  72  U.  8.  5  Wall.  472,  478 
(18:  601). 

The  selling  of  goods  by  sample  within  any 
particular  State  is  conducting  a  business  in 
such  State.  As  a  business  it  is  subject  to  taxa- 
tion, unless  there  be  some  constitutional  rea- 
son exempting  it  from  the  burden. 

Cooley,  Tax.  1st  ed.  884;  McOulloeh  y.  Md, 
17  U.  8.  4  Wlieat.  428,  429  (4:  607);  StaU  Tax 
on  Foreign  Held  Sonde,  82  U.  8. 15  Wall.  819 
(21: 186);  Shepherd  y.  SunUer  Co.  Comre.  59 
Oa.585. 
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Tfaeproyisbns  of  the  Maryland  Ck>de,  whfdi 
are  in  oontroyersy  in  this  case,  as  amended  by 
the  Maryland  Ad  of  1880,  chapter  849,  wera 
not  in  yiolation  of  article  4.  section  2,  subaeo- 
tionl,  of  the  Constitution  of  the  United  States, 
because  thehr  proyisions  apply  equally  todtizois 
of  the  State  of  Maryland  ana  to  citizens  of  the 
other  seyenl  States. 

Machine  Oo.  y.  Qaqe,  100  U.  8.  679  (25: 755). 

The  yendorappropiiaied  the  specific  quanti' 
ties  of  teas  sold  for  the  benefit  of  the  yendee» 
and  eneaged  that  such  apedfle  quantitieB 
should  be  shipped  to  him.  The  yendee  as- 
sented to  the  appropriation  made  by  the  yend- 
or  and  upon  his  terms.  The  property  in  th» 
goods  thanefore  passed  to  the  yendee. 

Chitty,  Cont.  11  Enff.  ed.  857;  QiXM  y.  mO. 
2  Cromp.  &  M.  685;  Dixon  y.  Yalee,  5  B.  & 
Ad.  818;  27  R  O.  L.  90;  Thm/peon^,  Bait.  S 
0.^  JR.  0^.28  Md.  406. 

There  waa  not  only  a  constmctiye  but  also 
an  actual  deliyery  of  the  property  in  Mary- 
land. 

Magruder  y.  Gfage,  88  Md.  848;  Krtbe  y. 
/<mef,44Md.406. 

Under  such  drcumstancea  the  effect  of  the 
sale  to  Eenney  of  the  particular  tea,  and  of  its 
shipment  to  him  as  a  purchaser,  was  to  bring 
the  property,  thus  sold  and  shipped,  within 
the  jurisdiction  of  the  State  of  Maryhmd;  to 
incorporate  and  intermix  it  with  the  mass  of 
property  in  the  State;  to  depriye  it  of  its  dia- 
tinctiye  character  as  an  import,  and  to  subject 
it  to  the  taxing  power  of  that  State. 

ffoteeUY.  StaU,  8  Gill,  28;  Pnmidenee  Banh 
y.  Bimng$J6» U.  8.  4 Pet.  564  (7:966);  Brmon 
y.  Md.  25  U.  8. 12  Wheat.  441-2  (6: 686);  J^ 
vear  y.  Oommanwealth,  72  XJ.  8.  ITWalL  479 
(18:  609);  WafinoY.  Mayor,  75 U.  8.  8  WalL 
122-8  (19:  846);  Woodruff  y.  B»rham,  Id.  180 

Mr.  Juetiee  Brmdley  dellyered  the  opinion 
of  the  court:  J  SOS] 

This  esse  does  not  differ  materially  from  that 
of  BoHbint  y.  Taxing  Dieiriet  of  Shelby  Oounty^ 
[ante,  694],  just  decided.  The  Code  of  Marr- 
liand,  as  amended  in  1880,  proyides  that  "No 
person  or  corporation  other  than  the  grower, 
maker  or  manufacturer  shall  barter  or  sell,  or 
otherwise  dispose  of,  or  shall  ofFer  for  sale  any 
ffoods,  chattels,  wares,  ov  merchandise  withia 
tnis  State,  without  first  obtaining  a  license  in 
the  manner  herein  prescribed."  A  yiolation  of 
this  law  was  made  an  indictable  offense;  and 
the  plaintiff  in  error,  a  citizen  and  residfiat  of 
New  York,  waa  indicted  for  offering  to  sell  and 
for  selling  by  sample.  In  the  City  of  Baltimore, 
without  Ucense,  certain  goods  for  a  New  York 
firm,  to  be  shipped  from  J^ew  York  directly  to 
the  purchaser.  The  plaintiff  In  error  demurred 
to  the  indictment,  but  it  was  sustained  both  by 
the  court  of  origplnal  Jurisdiction  and  by  the 
Court  of  Appeals  of  Mairland  on  wiitof  error. 
The  constitutionality  of  the  law  waa  duly 
raised,  and  the  law  was  sustained. 

The  same  principles  apply  to  this  case  which 
were  considered  in  that  of  Bobbins,  and  the  r  socti 
same  result  must  be  declared.  *     ^^ ' 

The  judgment  of  the  Court  of  Appeals  qf  Many- 
land  ie  reversed,  and  the  plaintiff  in  error  muH 
be  discharged. 

Mr.  O%i<f«/i/iMe0  Watte  concurring: 
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Mr,  Jutiiee  Fteld,  Mr.  JuMes  Gray*  and 
myaelf  agree  to  tiiis  Judgment,  bat  on  different 
groundB  from  those  stated  in  the  opinion  of 
9ie  oourt  It  i«  not  denied  that  the  Statute  of 
Maryland  requires  a  nonresident  merchant 
desiring  to  seU  bv  sample  in  that  State  to  pay 
for  a  license  to  do  that  business  a  sum  to  be 
ascertained  by  the  amount  of  his  stock  in  trade 
in  the  State  where  he  resides  and  in  which  he 
has  his  principal  place  of  business.  This  dif- 
fers materially  from  the  Statute  of  Tennessee, 
which  was  considered  in  BMinM  v.  Taxing  DU- 
triet  of  ShOby  Oounhf,  Just  decided,  and  is  in 
its  eilect,  as  we  think,  a  tax  on  commerce 
among  the  States.  The  charge  for  the  priyi- 
Idga  to  the  nonresident  is  measured  ^  his  ca- 
pudty  for  doing  business  all  over  the  United 
States,  and  without  any  reference  to  the  amount 
done  or  to  be  done  in  Maryland. 


James  H.  MoKennoy,  CSerk,  Sup.  Cknirt,  U.  8. 


[517]        COUNTY  OP  GARTER,  Fff.  in  Err.. 

DAYID  SmTON. 
<|Bee&  a  Beporter'sed.  aT-Gtt.) 

OontUtuHnmai  law^-dMiion  qf  county  afUfr  in- 
turring  ind$btednei9—Kentueky  AeC  <f  Jtmur 
arySOflSlS,  afUhmiging  wuniy  oourt  to  com- 
pramit&-'talidityqf-^tie,  mijlfleient-~part%e$ 
^-■praetice, 

1.  The  proylskm  of  tiie  Oonstttutlon  of  Keo- 
tntfcT,  requiring  that  ^  No  iaw  enaoted  by  the  Oen- 
•ral  AflKmhly  snail  relate  to  more  than  one  sab- 
Ject,  and  that  shaU  be  expressed  in  the  title,**  should 
reoetve  a  reasonable  and  not  a  teohnloai  oonstmo- 
ttoo.  It  to  enouffa  if  the  law  has  bat  one  general 
effect,  and  that  effeot  to  tahfy  expressed  in  the  title. 

S.  The  Act  of  the  General  Aswmbly  of  Kentaoky, 
of  January  80, 1878,  anthorJstaiflr  the  County  Oourt 
of  Osrter  Oountyto  aot  for  the  parts  of  the  Coun- 
ties of  Boyd  and  Emott  taken  from  Garter  County, 
In  compromising  a  bonded  debt  due  from  the  old 
Ooun^,  to  yattd ;  said  parts  of  the  Counties  of  Boyd 
and  Hliott  being  stiil  a  part  of  Carter  County  for 
the  purposes  of  the  debt. 

&  The  County  Oourt  of  Osrter  County  had  au- 
thority  to  issue  negotiable  seouiides  under  said 


4.  An  aoUon  lies  on  snoh  seoorities  against  Carter 
Coui^  alone,  and  binds  said  parts  of  Boyd  and  El- 
Uott  Counties. 

8.  An  objection  to  the  form  of  the  declaration  not 
laised  below  cannot  be  considered  by  thto  court 

[No.  1287.] 
Buhmitt6dJan.7,18S7.   Deeded Maireh?.  1887 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kentucky.  Re- 
ported below,  28  Fed.  Rep.  685.    Aprmad, 

The  history  and  facts  of  the  case  appear  in 
the  ophiion  of  the  court 

Jfewff .  WUU&iii  lilad— .y  and  Alvla  Du- 
▼mll,  for  plaintiff  in  error. 

Metar9.  George  Hoftdly,  Edmr  M. 
JohBMMi*  Edwa.rd  Coliiton,  Geor^r^ 
HoftdJy,  Jr.«  and  Jaatea  0*Hara»  for  de- 
fendant in  error. 

[5ieU        Mr.  ChUfJtitUee  Waite  deUvered  the  opin- 
ion of  the  court: 

This  was  a  suit  brought  against  the  County 
ef  Carter  to  recorer  the  amount  due  on  certain 
bonds  and  interest  coupons,  issued  under  the 
f  oOowiog  dicumstances:  ByanActof  theOen- 
lM  U.S. 


end  Assembly  of  Kentucky,  "To  incorporate 
the  Lexington  and  Big  Sfuidy  Railroad  Com- 
pany," approved  January  9,  1852,  and  an  Act 
amendatory  thereof,  approved  March  1, 1854, 
the  County  of  Carter  was  authorized  to  sub- 
scribe $76,000  to  the  stock  of  the  company,  and 
to  issue  its  bonds  to  raise  the  money  to  pay 
therefor.  Under  this  aut  hority  the  su  bscription 
was  made  and  seventy-five  bonds  of  $X,000  each 
issued  bv  the  County.  Tnese  bonds  were  in 
the  usual  form  of  negotiable  coupon  bonds,  pay-  [519] 
able  to  the  order  of  the  railroad  company  thirty 
years  from  date,  with  interest  at  the  rate  of  0 
per  cent  per  annum,  semi-annually  at  the  Bank 
of  America,  New  York.  The  railroad  company 
indorsed  them  in  blank,  and  all  but  one  after- 
wards came  into  the  hands  of  Joseph  C.  Butler 
and  L.  Worthington,  citizens  of  Ohio,  as  pur- 
chasers for  value  before  maturity. 

In  1859,  after  this  subscription  was  made,  and 
while  the  bonds  issued  on  that  account  were 
outstanding,  the  Coxmtv  of  Boyd  was  created 
by  the  Genc^  Assembly  of  Kentucky,  which 
hiduded  within  its  boimdaries  a  part  of  the 
original  County  of  Carter.  In  1869  the  County 
of  Elliott  was  created,  and  this  took  in  another 
part  of  Carter,  but  In  each  of  the  Acts  creating 
the  new  counties  it  was  provided: 

"  That  nothing  in  this  Act  shall  be  construc^l 
so  as  to  release  the  citizens  and  property  now 
subject,  or  which  may  hereafter  become  sub- 
ject, to  taxation  within  the  boundaries  of  Car- 
ter County,  included  in  the  first  section  of  this 
Act,  from  being  held  and  made  liable  for  the 
bonds  and  interest,  issued  to  the  Lexington  and 
Big  Sandy  Railroad  Company,  as  though  this 
Act  had  never  been  passea." 

Default  havine  been  made  in  the  payment  of 
interest  on  the  bonds,  suits  were  brought  by 
Butler  against  Carter  County  for  the  recovery 
of  the  amount  due  on  coupons  attached  to  the 
bonds  he  held.  The  suits  resulted  in  judgments 
against  the  County.  Afterwards  the  following 
AcX,  ^)proved  January  80, 1878,  was  passed  by 
the  Goieral  Assembly  of  Kentucky: 

''An  Act  Authorising  the  County  of  Carter, 
and  Those  Parts  of  Boyd  and  Elliott  Taken 
from  Carter  County,  to  Compromise  and  Set- 
tle with  the  Holders  of  the  Bonds  and  Cou- 
pons of  Interest  Executed  by  Carter  County 
in  Its  Subscription  to  the  Capital  Stock  of  t)ie 
Lexington  and  Big  Sandy  Railroad  Com- 
^my,  and  to  Levy  and  Collect  a  Tax  for  That 
Fuipose. 
"  Be  it  enacted  by  the  General  Assembly  of  the 
Commonwealth  of  Kentucky: 
"  Sec.  1.  That  power  and  authority  is  hereby 
given  to  the  County  cf  Carter,  and  those  parts 
of  the  Counties  of  Boyd  and  Elliott  taken  from     r  520  ] 
Carter  Countv,  to  compromise  and  settle  with 
the  holders  of  Uie  bonds  and  coupons  of  interest 
executed  by  Carter  County  in  its  subscription 
to  the  capital  stock  of  the  Lexington  and  Big 
Sandy  Railroad  Company.     Said  compromise 
and  settlement  shall  be  made  by  the  Carter 
County  Court,  composed  of  the  county  judge 
and  a  majority  of  the  justices  of  the  peace  in 
commission  of  Carter  County,  for  ana  on  be- 
half of  the  Countv  of  Carter,  and  those  parts  oi 
the  Counties  of  Boyd  and  Elliott  taken  from 
Carter  County.   Said  court  may  make  said  com- 
promise through  a  commission  appointed  fox 
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that  purpose;  but  before  the  same  shall  beoome 
hinduiff  on  the  Cotm^of  Garter  it  shall  be  ap- 
proyea  by  the  Garter  County  Goart,  constitnted 
as  coonty  levy  conrfes  are  required  by  law  to  be 
constitated.  Said  ooort  may  execute  to  the 
holders  of  said  bonds  and  coupons  of  interest, 
seTerally,  the  obligations  of  theGounty  of  Gar- 
ter and  those  parts  of  the  Gounties  of  Boyd  and 
Elliott  taken  from  Garter  Gountv  in  their  for- 
mation, which  shall  be  signed  by  the  county 
]udfle  of  Garter  Gountr.  and  attested  by  the 
clerK  of  said  court.  Said  obligations  shall  con- 
tain such  stipulations  as  to  interest  as  may  be 
agreed  upon  by  the  court  and  holders  of  said 
bonds  and  coupons  of  interest,  or  either  of  them, 
but  not  at  a  graater  rate  than  6  per  cent  per  an- 
num, payable  send-annually.  Said  obligationi 
shall  be  due  and  payable  at  such  times,  and  be 
^or  such  amounts,  as  may  be  agreed  for  by  the 
court  and  holder  or  holders  of  said  bonds  and 
coupons." 

The  next  three  sections  of  the  Act  contain 
provisions  for  the  levy  and  collection  of  taxes, 
to  pay  the  interest  ana  principal  of  the  compro- 
mise bonds,  won  persons  and  property  within 
the  limits  of  Carter  Coun^,  as  it  was  when  the 
debt  was  originally  createo.  The  fifth  and  last 
section  is  as  follows: 

"  Sec.  5.  This  Act  shall  take  effect  and  be  in 
force  from  and  after  its  passace;  but  nothing  in 
this  Act  shall  be  so  construed  as  to  affect  or 
make  more  valid  the  bonds  and  coupons  of  in- 
terest given  b^  Garter  County  in  its  subscrip- 
tion to  the  capital  stock  of  the  Lexinston  and 
Big  Sandy  Railroad  Company  than  mey  were 
before  the  passage  of  this  Act." 

Under  the  authority  of  this  statute  a  com- 
promise was  made  with  the  holders  of  the  origi- 
nal bonds,  by  which  the  Coimty  Court  of  Cw- 
ter  Countf  issued  one  hundred  and  nineteen 
new  bonds  of  the  County  of  Carter  and  those 
parts  of  the  Counties  of  Elliott  and  Boyd 
taken  from  Carter  County,  each  for  the  sum  of 
$1,000,  payable  to  Henry  Peachey  and  Richard 
O.  Butler,  executors  of  Joseph  C.  Butler,  or 
bearer,  vnth  semi-annual  interest  warrants  at 
the  rate  of  6  per  cent  per  annum  attached.  The 
principal  of  the  bonds  was  made  payable  at  dif- 
ferent dates. 

David  Sinton,  the  defendant  in  error,  pur- 
chased nine  of  these  bonds  for  value  before  ma- 
turity, and  five*  hundred  and  forty  of  the  cou- 
pons, and  this  suit  was  brought  to  recover  the 
amount  due  thereon.  Originally  the  suit  in- 
cluded other  bonds  and  coupons;  but  as  it  was 
discontinued  so  far  as  they  were  concerned,  be- 
fore Judgment,  no  questions  arise  in  this  court 
as  to  them. 

To  a  petition  setting  forth  the  f crowing  facts 
the  County  demurred:  1,  because  the  petition 
did  not  state  facts  sufBdent  to  constitute  a  cause 
of  action;  and  2,  because  the  petition  shows  a 
defect  of  parties,  plaintiff  and  defendant  This 
demurrer  was  overruled.  Sinian  v.  County  of 
Cart&r,  23  Fed.  Rep.  686.  The  defendant  then 
filed  an  answer,  some  paragraphs  of  which 
were  stricken  out  on  motion,  and  others  de- 
murred to,  and  the  demurrer  sustained.  As  no 
point  IB  made  on  this  branch  of  the  case,  a  fur- 
ther statement  of  it  is  not  necessary. 

The  court  gave  Judgment  against  the  County 
for  $29,121.64,  and  to  reverse  that  Judgment 
this  writ  of  error  was  brought. 
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The  prindMl  points  presented  t^  the  aigih 
ment  of  the  plaintiff  arise  on  the  demumr  to 
the  petition,  and  they  may  be  stated  thus: 

1.  The  Act  of  January  80, 1878,  is  vdd  t^ 
the  Constitution  of  Kentucky,  because  the  sub- 
ject to  which  it  relates  is  not  dearly  expressed 
in  its  title. 

2.  The  Ad  is  also  unconstitutional  and  vdd 
because  it  vests  in  tt^  County  Court  of  Garter 
County  the  power  to  bind  the  parts  of  BlHott 
and  Boyd  Gounties  which  had  been  set  off  from 
Carter. 

8.  The  Act  gave  no  anthori^  to  the  County 
Court  of  Carter  County  to  issue  n^tiable  se- 
curities whidi  pass  by  delivery  and  m  the  hands 
of  innocent  holders  are  me  from  defenses 
which  would  be  good  as  between  the  original 
parties. 

4  There  is  a  defect  of  parties  defendant,  be- 
cause Carter  County  is  sued  alone  without  join- 
ing "those  parts  of  Boyd  and  Elliott  Gounties 
taken  from  Carter.** 

1.  As  to  the  title  of  the  Act 

The  provision  of  the  Constitution  of  Ken- 
tucky reUed  on  is  artide  n,  section  87,  as  fol- 
lows: 

"  Ko  law  enacted  by  the  General  Assembly 
shall  rdate  to  more  than  one  subject,  and  that 
shall  be  expressed  in  the  tiUe.** 

Undoubtedly  the  design  of  this  provision  waa» 
as  is  said  in  Pennington  v.  Woo^folk,  79  Ky.  20, 
"  to  prevent  the  use  of  deceptive  tities  as  a  cover 
for  vicious  legislation,  by  enablinff  members  of 
the  General  Assembly  to  form  such  c^nnion  of 
the  nature  of  a  bill  by  merely  hearing  it  read 
by  its  titie;"  but  as  early  as  1859  the  court  of 
appeals  said  in  PMUipe  v.  Covington  d  (Xn, 
Bridge  Oo.  2  Met  (Ky .)  221 :  "  This  prohibition 
should  receive  a  reasonable  and  not  a  tedmical 
construction;  and  looking  to  the  evU  intended 
to  be  remedied,  it  should  be  applied  to  such 
Acts  of  the  L^slature  alone  as  are  obviously 
within  its  spirit  and  meaning.  None  of  the 
provisions  of  a  statute  should  be  regarded  as 
unconstitutional  when  they  all  relate  directiy 
or  indirectly  to  the  same  subject,  have  a  natural 
connection,  and  are  not  foreign  to  the  subject 
expressed  in  its  titie."  This  is  in  accord  with 
the  decisions  of  this  court  in  Montelair  v.  Arms- 
deU,  107  U.  S.  147  [27: 431],  where  we  followed 
l^e  rulings  of  the  Supreme  Court  of  New  Jer- 
sey upon  a  similar  provision  in  the  Constitution 
of  that  State;  in  Joneiiboro  Oity  v.  Cairo  db  8L 
X.  B.  B.  Co.  110  U.  S.  192  [28:  1161,  and  JTo- 
homet  V.  Quackehbush,  117  U.  S.  609  [29: 982], 
where  the  Constitution  of  Illinois  and  the  decis- 
ions of  the  Supreme  Court  of  that  State  were 
considered;  and  in  Otoe  County  v.  Baldwin,  111 
U.  S.  1  [28:  8811.  which  had  reference  to  the 
Constitution  of  'Nebraska  and  the  settied  rule 
of  decision  in  that  State,  and  in  Adidey  School 
IHet,  T.  HaU,  118  U.  S.  186  [28:  964],  which 
arose  in  Iowa.  It  is  enough  vt  the  law  has  but 
one  general  object  and  that  object  is  fairly  ex- 
pressed in  its  titie.  Cooley,  Const  Lim.  1st  ed. 
144,  §2;  4th  ed.  176. 

Here  the  title  is  "An  Act  Authorizing  the 
County  of  Carter,  and  Those  Parts  of  the  Coun- 
ties of  Boyd  and  EUiott  Taken  from  Carter 
County,  to  Compromise  and  Settie  with  the 
Holders  of  the  Bonds  and  Coupons  of  Interest 
Executed  by  Carter  County  in  Its  Subscription 
to  the  Capital  Stock  of  the  Lexington  and  Big 
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flandy  Ifadlroad  Ckmipany,  and  to  Levy  and  Col- 
lect a  Tax  for  That  Pturpose."  This  clearly 
and  dbtinctly  expreaecs  the  whole  object  of  the 
legislation,'  amd  there  ia  nothing  in  the  body  of 
the  Act  itaelf  which  la  not  in  every  way  ger- 
mane to  wha(  la  there  expressed.  iNo  one  in- 
terested in  the  aabjject  matter  of  the  law  could 
be  put  off  his  guara  by  hearing  the  bill  read  by 
ita  title.  True,  It  doea  not  state  that  the  Coun- 
ty Court  of  Cartec  County  ia  to  act  as  the  rep- 
resentative of  the  parte  of  Boyd  and  Elliott 
Countiea,  aa  well  aa  the  County  of  Carter,  in 
making  the  compromise,  or  that  bonda  are  to 
be  issued  for  the  purpose  of  carrying  it  out;  but 
all  this  is  matter  of  detail,  suitaUe  to  the  single 
purpose  the  Lc^lature  had  in  view;  namely,  a 
settlement  and  compromise  with  the  holders  of 
bonds  issued  br  Carter  County  before  its  divis- 
ion, and  for  which  the  present  Carter  County 
and  thoee  parts  of  Boyd  and  Elliott  which  were 
taken  from  the  old  county  were  liable.  It  is 
difficult  to  see  how  the  subject  of  the  legislation 
could  be  sti^ed  more  clearly  without  making 
the  title  of  the  Act  "  a  detailed  statement,  or  an 
index  or  abstract  of  ita  contenta,**  which  all 
agree  ia  not  necessary.  MonteUUr  v.  BamtfUU, 
107  U.  8.  165  [27:  488]. 

2.  The  authori^  of  the  County  Court  of  Car- 
ter County  to  bind ' '  those  parte  of  the  Counties 
of  Boyd  and  Elliott  taken  from  Carter  County." 
[524]  If  we  understand  correctlv  the  position  of  the 
County  as  to  this  branch  of  the  case,  it  is  that 
the  Legislature  had  no  power  to  authorize  the 
County  Court  of  Carter  Countjr  to  act  for  these 
parts  of  countiea  in  compromising  the  old  debt 
tor  which  they  were  held,  because  they  were  no 
longer  parts  of  that  County,  and  no  opportuni- 
ty was  given  them  to  participate  in  the  arrange- 
ment. These  parts  of  counties  have  no  sepa- 
rate organization  of  their  own,  corporate  or 
otherwise.  For  all  county  purposes,  except 
this  debt  contracted  by  Carter  County  when 
they  were  included  witidn  its  boundaries,  they 
are  subject  to  the  government  of  the  counties 
to  which  they  now  respectively  belong;  but  for 
the  debt,  they  still  remain  a  part  of  Carter. 
Such  is  clearly  the  effect  of  that  provision  in 
the  Acta  establisbinff  the  new  counties  which 
declared  that  the  uability  of  citizens  and 
property  in  the  territory  set  off  from  Carter  for 
taxation  on  account  of  the  bonds  and  interest 
should  continue  the  same  "  as  though  this  Act 
had  never  been  passed."  Had  the  Acts  never 
been  passed,  no  one  would  doubt  the  power  of 
the  Legislature  to  give  the  County  Court  of  Cai^ 
ter  the  authority  to  make  the  settlement  in  the 
same  way  now  provided  for,  even  though  these 
parts  of  the  County  did  not  have  a  justice  of 
the  peace  in  commission  to  take  part  m  the  de- 
liberations. And  this  because  the  county  court 
was  made  the  agent  of  the  County*  and  of  thoee 
whose  property  was  subject  to  taxation,  for  the 
transaction  of  this  business.  The  Legislature 
might  have  appointed  a  commission  for  the 
same  purpose,  or  it  might  have  selected  any 
otbersuitable  agency.  In  order  to  bind  thecoun- 
ty  or  the  taxpayers,  it  was  not  necessary  that  the 
taxpayers  should  vote  on  the  subject,  or  that 
they  should  participate  in  an  election  of  the 
body  that  was  to  act  in  the  matter.  All  that 
was  properly  within  the  discretion  of  the  Leg- 
Islature.  No  new  debt  was  to  be  created,  and 
no  new  aabacription  to  the  stock  of  a  ratiroad 
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company  was  to  be  made.  AH  that  had  to  be 
done  waa  to  compromise  and  aettle  an  existing 
debt,  and  to  substitute  new  UataUities  on  terms 
tp  be  agreed  on  for  an  old  one.  Certainly  it 
was  within  the  power  of  the  Legislature  to  des- 
ignate a  suitable  agency  for  that  purpose,  and 
what  could  be  more  suitable  than  that  depart- 
ment of  the  governing  body  of  Carter  County 
which  was  entrusted  with  the  management  of  [525] 
its  financial  affairs?  The  cases  of  AUitan  v. 
LouimfUle  A  H.C,A  W.  B.  Go,  9  Bush,  258; 
B.  G.  10  Bush.  1;  aeyJPeUnm  Fence  Go.  v.  Jr<v 
AUieter,  12  Bush,  812;  Gypreee  Pond  Draining 
Go.  V.  Hooper,  2  Met.  (Ky.)  850;  and  Mereer  Go. 
Court  V.  KerUneky  River  tf<m.  Go.  8  Bush,  800, 
referred  to  in  the  argument  of  counsel,  all  relate 
to  the  creation  of  new  liabilities,  not  to  the  set- 
tlement of  old  ones. 

8.  The  right  to  issue  negotiable  securities. 

It  is  no  doubt  true  that,  without  sufDcient 
legislative  authority,  a  municipality  cannot  is- 
sue commercial  paper  which  wiU  be  free  from 
equitable  defenses  in  the  hands  of  innocent 
holders;  GUubome  Go.  v.  Brooks,  lllU.  8.400 
[28:  470];  but,  in  our  opinion,  that  authority 
was  given  here.  The  County  of  Carter  was  au- 
thorized to  borrow  money  and  to  issue  its  bonds 
therefor  to  pay  its  subacription  to  the  stock  of 
the  railroaa  company.  This,  all  agree,  waa 
sufficient  authority  to  issue  bonds  which  were 
negotiable,  and  uie  averments  in  the  dec- 
Uuration  are  that  the  bonds  which  were  in  fact 
issued  had  that  character.  The  debt  to  be 
compromised,  therefore,  under  the  Act  of  1878, 
was  a  debt  which  had  been  created  by  the  issue 
of  such  bonds,  and  the  authority  was  to  execute 
to  the  "  holders  of  said  bonds  and  coupons  of 
interest "  **  the  obligations  of  said  County  of 
Carter  and  those  parts  of  the  Counties  of  Boyd 
and  EUiott  taken  from  Carter  County  in  their 
formation,  which  shall  be  signed  by  the  countv 
judge  of  Carter  County  and  attested  by  the  clerk 
of  said  court."  They  were  to  contain  such 
stipulations  as  to  interest,  not  exceeding  6  per 
cent  per  annum,  and  to  be  made  due  and  pav- 
able  at  such  times  as  might  be  agreed  on.  As 
the  new  obligations  were  to  be  executed  to.take 
up  and  cancel  old  negotiable  securities  to  a 
large  amount,  and  were  to  be  made  payable  at 
a  future  time,  there  cannot  be  a  doubt  of  the 
intention  of  the  Legislature  to  authorize  the 
execution  of  "  obligations  "  nei^tiable  in  form 
and  In  law,  if  necessary  to  secure  a  settlement. 
The  authority  to  include  in  the  obligations  such 
stipulations  as  to  interest  as  might  be  agreed  on  [SM] 
clearly  implies  authority  to  attach  interest  cou- 
pons, and  everything  indicates  a  purpose  to  in- 
vest the  court  with  all  the  powers  as  to  the 
form  of  the  obligations  that  were  necessary  to 
enable  it  to  meet  the  requirements  of  the  hold- 
ers of  the  outstanding  bonds  and  coux)ons  in 
tbis  particular. 

4.  The  want  of  parties. 

As  we  have  already  said  the  parts  of  Bovd 
and  Elliott  Counties  which  are  interested  in  this 
matter  have  no  separate  .'>rganization  of  their 
own,  and  they  remain  for  all  the  purposes  of 
this  debt  a  part  of  Carter  County.  A  suit 
against  Carter  County  on  the  bonds  is  there- 
fore a  suit  against  them,  and  a  judgment 
against  that  County  will  be  payable  out  of  taxes 
collected  within  the  boundaries  of  the  original 
county  under  the  provisions  of  the  Act  of  1878 
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A  suggestion  was  made  in  the  armament  for 
the  County  of  a  variance  between  the  bond  de- 
scribed in  the  declaration  and  that  which  was 
actually  issued;  but  this  is  a  matter  which  we 
can  not  consider,  as  there  is  no  copy  of  the  bond 
as  issued  in  the  record. 

Another  objection  is  made  to  the  form  of  the 
declaration  in  that  it  does  not  meet  the  require- 
ments of  section  118  of  the  Civil  Code  of  Ken- 
tucky, and  set  out  distinctly  in  separate  para- 
graphs each  one  of  the  sixty  sei)arate  causes  of 
action  sued  on.  That  objection  cannot  be 
taken  by  general  demurrer,  and  besides  it  does 
not  seem  to  have  been  made  below. 

The  objection  to  the  action  of  the  court  in 
respect  to  the  answer  is  so  little  relied  on  that 
ft  is  only  necessary  to  say  we  see  no  error  in 
what  was  done. 

The  judgment  %$  €^ffirmed. 

Itueoopj.   Test: 

James  H.  MoKennej,  CSerk,  Sup.  Oourt,  U.  8. 


LACLEDE  BANK  akd  J.  T.  CRAIG,  As- 
signee of  J.  N.  ISEAXL,  Appte,, 

HARRISON  B^  SCHULER 


HARRISON  B.  SCHULER,  Appt.. 

LACLEDE  BANE  asd  J.  T.  CRAIG,  As- 
signee, etc 

(Bee  8. 0.  Beporter*B  ed.  ffll-filT.) 

Banking--eheck  ae  eguitabie  amignmerU-^noUee 
1o  bankf  neceeeary  to  hind  fund, 

n.  Without  deddlDirthe  mooted  qaestlon  wheth- 
er a  oheok  or  draft  of  a  person  on  a  bank  In  which 
he  has  deposits  operates  as  an  equitable  aasi^nment 
of  the  fund,  so  on  deposit,  to  the  holder  of  the 
cheok  to  the  amount  of  it,  it  is  clear  that  suoh 
check  or  draft  does  not  bind  the  fund  in  the  hands 
of  the  bank  until  it  has  notice  of  the  draft  or  check 
by  presentation  for  payment,  or  otherwise. 

2.  Until  then,  other  checks  drawn  afterward 
may  be  paid,  or  other  aasignmentB  of  the  fund,  or 
gart  of  it,  may  secure  priority  by  givlnff  prior  no- 

***  [Nos.  995, 1017.] 

Submitted  Jan,  7, 1887.    Decided  Mar.  7, 1887. 

APPEAL  and  cross  appeal  from  the  Circuit 
Court  of  the  United  States  for  the  East- 
em  District  of  Missouri.  Reported  below,  27 
Fed.  Rep.  424.    Severeed. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  oourt.  See  also  the  follow- 
ing case  of  SehtUer  ▼.  lerael. 

Mr.  David  P.  Ilyer»  for  Schulei; 

Drawing  and  delivery  of  the  check  set  out 
in  the  bill  was  an  appropriation  of  so  much 
money  of  J.  N.  Israel  in  the  custody  of  the  La- 
clede Bank  as  was  called  for  by  the  check. 

Chouteau  ▼.  Batose,  66  Mo.  65;  Union  Bank 
T.  Oceana  Go.  Bank,  80  111.  212;  Merehante 
Bank  ▼.  State  Bank,  77  U.  S.  10  Wall.  647  (19: 
1019);  Morrieon  ▼.  MeCartney,  80  Mo.  187. 

J.  N.  Israel,  prior  to  this  assignment,  had  al- 
ready surrendered  control  of  the  dq;)osit  by 
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drawing  and  deliveiy  of  the  check;  and  his  as* 
signee  took  the  bank  account  as  well  as  all 
other  property  of  the  assignor  in  its  exact  con- 
dition at  the  nme  of  the  assignment,  subject  to 
all  legal  and  equitable  claims. 

The  drawing  of  the  check  to  Schuler  operated 
in  equity  to  transfer  so  much  of  the  f  unos  of  J. 
N.  Israel  in  the  Laclede  Bank  as  would  pay  the 
check. 

Walker  t.  Siegel,  2  Cent.  I^  J.  108;  German 
8av.  Inet.  v.  Adae,  8  Fed.  Rep.  106;  First  Nat. 
Bank  v.  Goatee,  8  Fed.  Rep.  640. 

As  between  the  assignor  and  assignee,  the 
claim  of  the  assignee  cannot  rise  higher  than 
the  right  transferred  to  him  by  the  assignor. 
He  stands  in  the  shoes  of  the  assignor  as  to  all 
property  conveyed  by  the  assignment,  subject 
to  the  legal  and  equitable  rights  of  all  other 
persons. 

Burrill,  Assignments,  §  891;  Bumeeg  v.  Town, 
20  Fed.  Rep.  668;  Stewairt  ▼.  FtaU,  101  U.  S. 
788,  789  (26:  818). 

As  between  Schuler  and  the  Laclede  Bank, 
the  rights  of  Schuler  are  those  existing  on  the 
mommg  of  October  26,  having  relation  back 
to  the  time  of  drawing  the  dieck  by  Israeli 
The  right  of  setoff  on  the  part  of  the  Laclede 
Bank  was  defeated  by  thejnving  of  the  check. 

Mpers  T.  Davie,  22  N.  Y.  489;  Xenia  Bank 
V.  Stewart,  114  U.  S.  224  (29: 101);  McOrader. 
German  Sao.  Inst,  4  Mo.  880. 

The  law  will  make  application  of  the  money 
in  the  hands  of  theLacl^  Bank,  according  to 
its  own  notion  of  justice. 

Nat.  Bank  v.  Mechanies  Nat,  Bank,UV.  8. 
489  (24: 178).' 

The  assignment  of  Israel  to  Craig  is  void  un- 
der the  laws  of  Texas. 

MuUer  v.  Norton.  19  Fed.  Rep.  719;  Brawn 
V.  Knoce,  6  Mo.  802;  KeevU  v.  Donaldson,  20 
Kan.  168. 

The  assignment  of  Israel  to  Craig,  even  if 
valid  under  the  laws  of  Texas,  would  not  be  en- 
forced in  Missouri,  because  in  conflict  with  the 
laws  of  Missouri. 

Aekewr.  La  Chtgne,  88  Mo.  866;  GreenY.  Van 
BaOdrk,  72  U.  8.,  6  Wafl.  807  (18:  699);  Her^ 
vey  V.  B.  I.  Locomotive  Works,  98  U.  8. 671  (28: 
1004);  Brown  v.  Knox,  6  Mo.  802. 

Mr.  J.  E.  McKetghan,  for  the  Laclede 
Bank  and  Craig: 

The  drawing  of  the  Schuler  check  did  nol 
operate  to  transfer  to  Schuler  any  portion  of 
the  debt  of  the  Laclede  Bank  to  Israel,  or  to 
give  him  any  lien  thereon.  There  was  no 
privity  between  Schuler  and  the  drawee  Bank. 
A  single  cause  of  action  cannot  be  split  up  with- 
out the  assent  of  the  debtor. 

MandcviUe  v.  Welch,  18  U.  8.  6  Wheat  277 
(5:  87);  Bank  of  the  Republic  v.  MiUard,  TI  U. 
8.  10  Wall  162  (19:  897);  Dickenson  v.  Cdates, 
79  Mo.  260;  Boeenthal  v.  MasHn  Bank,  17 
Blatchf.  818. 

There  is  no  assignment  either  at  law  or  in 
equity  where  there  is  any  power  of  revocation 
in  the  assignor,  or  where  the  holder  of  the  fund 
cannot  be  compelled  to  pay  although  forbid- 
den* by  the  assignor.  An  order  or  check  is  not 
an  equitable  assignment,  unless  it  is  to  pay  out 
of  a  specified  fund  specified  in  the  order. 

Christmas  v.  RuseeU,  81  U.  8. 14  Wall.  69 
(20:  762). 

A  check  is  simply  the  written  order  of  the 
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depositor  on  his  bank  to  make  a  certain  pay- 
ment.   It  is  executoiy,  and»  aa  such,  it  ia  of 
course  revocable  at  any  time  before  the  bank 
has  paid  it  or  committed  itself  to  paying  it. 
Morse,  Banking,  802,  and  cases  tbere  cited. 

JU^.  tTiM^Mtf  Miller  deliyered  the  opinion  of 
the  court: 

This  is  an  appeal  and  cross  appeal  from  a  de- 
cree of  the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  Missouri. 

Harrison  B.  Schuler,  &  citizen  of  the  State 
of  Kansas,  brought  his  bill  in  that  court  against 
the  Laclede  Bank,  a  corporation  under  the 
laws  of  the  State  of  Missouri,  and  J.  T.  Craig, 
a  citizen  of  the  State  of  Texas.  The  substance 
of  the  bill  is  that  the  plaintiff  is  the  owner  and 
holder  of  a  draft,  or  bank  check,  drawn  by  C. 
W.  Israel  &  Co.  on  the  Laclede  Bank,  for  the 
Bum  of  $11,250,  dated  at  Henrietta,  Texas,  Oo- 
lober  20, 1885,  m  favor  of  the  plaintiff,  which 
was  duly  presented  for  payment  on  the  26th 
day  of  tnat  month;  and  that  payment  was  re- 
fused, as  the  Laclede  Bank  alleged,  on  the 
ground  that  C.  W.  Israel  &  Co.,  the  drawers 
of  the  draft,  had,  on  October  24, 1885.  made  an 
assignment  under  the  laws  of  Texas  for  the 
benefit  of  their  creditors,  of  which  the  said  La- 
dede  Bank  had  been  advised  by  telegraph. 
The  bill  proceeds  upon  the  idea  thattheup  were 
funds  in  the  hands  of  the  Laclede  Bank  to  the 
credit  of  0.  W.  Israel  &  Co.  on  the  presenta- 
tion of  said  check  for  payment,  which  ought 
to  be  allied  for  that  purpose,  and  charges 
that,  notwithstanding  the  general  assignment 
for  the  benefit  of  creditors  made  by  C.  W.  Is- 
nel  &  Co.  on  October  24, 1885,  the  check  in 
question,  made  in  favor  of  the  plaintiff  on  Oc- 
tober 20, 1885,  was  an  assignment  or  appropri- 
ation of  60  much  of  those  funds  to  the  benefit 
of  complainant,  which  he  is  entitled  to  enforce 
in  this  suit. 

J.  T.  Craig,  who  had  become  substituted  for 
Davidson,  the  assignee  of  C.  W.  Israel  &  Co., 
was  also  made  a  parfy  to  the.  suit,  and  ap- 
peared and  filed  an  answer. 

The  answer  of  the  Laclede  Bank,  while,  ad- 
mitting most  of  the  statements  made  in  the  bill, 
Is  veiy  long  and  recites  many  thinj^s  not  mate- 
rial to  the  issoe  as  we  look  upon  it,  but  relies 
upon  two  substantial  defenses  to  the  suit.  The 
first  of  these  is  that,  on  the  morning  of  the  26th 
day  of  October,  1885,  it  received  the  following 
tel^:rBm  from  C.W.  Israel  &  Co. :  "  Henrietta, 
Texas,  24  (meaning  the  24th  of  October),  La- 
clede Bank,  St  U:  We  assigned  this  day  in 
favor  of  S.  Davidson;  hold  funds  subject  to 
his  order.  0.  W.  Israel  &  Co."  It  alleges  that 
this  telegiam  was  forwarded  to  the  Bank  as  a 
nifl^t  message  on  Saturday  night,  and,  although 
diuv  received  at  the  telegraph  office,  was  omy 
delivered  at  8  o'clock  on  Alonday  morning,  and 
that  the  check  in  favor  of  complainant  was 
presented  at  the  opening  of  the  Bank  at  10:16 
on  the  same  mormng,  which  was  the  first  no- 
tice that  they  had  of  it.  The  answer  insists 
that  the  general  assignment,  with  the  notice  of 
it  by  tel^raph,  was  a  complete  revocation  of 
the  Schuler  check,  as  well  as  all  other  checks 
drawn  against  this  defendant  by  C.  W.  Isiael 
A  Co.,  and  that  the  assignment,  with  this  prior 
notice  to  the  Bank,  vested  in  the  assignee  the 
betteriightto  any  funds  of  said  0.  W.  Israel 


&  Co.  in  the  hands  of  the  Bank.  The  answer 
also  sets  up  transactions  between  C.  W.  Israel 
A  Co.  and  the  Bank  by  which  said  C.W.  Israel 
<&  Co.  would  be  indebted  on  a  settlement  of  the 
transactions  between  the  two  Banks  to  the  La- 
clede Bank,  in  a  sum  beyond  anything  which 
they  then  held  on  deposit  to  theci^ditoi  C.  W. 
Israel  &  Co.  A  part,  however,  of  the  transac- 
tions which  go  to  make  up  this  claim  of  set-off 
against  C.  W.  Israel  &  Co.  consisted  of  a  note 
or  notes  discounted  by  the  Laclede  Bank  for 
said  C.  W.  Israel  <&  Co.,  but  which  had  not  yet 
matured.  The  answer  aJbBo  sets  up  that  C.  W. 
Israel  A  Co.  and  the  Laclede  Bank  were  cor- 
responding Banks,  one  being  in  Texas  and  the 
other  in  Saint  Louis,  Missouri,  and  that  there 
had  been  a  lon^  course  of  dealing  between 
them,  and  for  this  reason  they  had  discounted 
the  notes  of  0.  W.  Israel  A  Co.  without  any 
other  sufficient  security. 

Craig,  as  assignee  for  C.  W.  Israel  A  Co., 
filed  a  separate  answer,  in  ^hich  he  sets  out 
mainly  the  same  matten  found  in  the  answer 
of  the  Laclede  Bank,  and  he  also  makes  a  part 
of  his  answer  the  assignment  of  C.  W.  Israel  A 
Co.  to  Davidson  for  the  benefit  of  all  their 
creditors. 

There  were  no  replications  to  either  of  these 
answers,  but  a  stipulation  is  filed  in  regard  to 
facts  that  are  agreed  upon  by  the  parties,  which 
closes  with  this  paragraph:  "All  other  facts  in 
the  bill  and  answer  not  inconsistent  herewith 
are  to  be  taken  as  part  of  this  agreed  statement  "^ 

The  decree  of  the  court  was  as  follows: 

*'  This  cause  came  on  for  hearing  at  this  term 
of  the  court  on  the  bill  of  complaint  answers 
of  defendants,  and  stipulations  on  file,  and  the 
court,  being  fully  advised  concerning  the  prem- 
ises, findbs  that  at  the  date  of  the  presentation 
to  the  said  Laclede  Bank  of  the  check  set  out 
in  the  bill  of  complaint  there  was  to  the  credit 
of  the  account  of  C.  W.  Israel  A  Co.  in  said 
Bank  the  sum  of  $5,912.41  subject  to  the  pay- 
ment of  said  check,  and  that  said  check  ope- 
rated in  equity  as  an  assignment  of  said  sum  as 
against  said  defendants  to  said  complainant. 

"lti$  therrfare  ordered,  adjut^fed  imd  decreed 
that  the  said  complainant  have  and  recover  of 
and  from  said  defendants  the  said  sum  of 
$5,912.41,  together  with  interest  at  6  per  cent 
per  annum  from  the  26th  day  of  October,  1885, 
amounting  to  $6,078.99;  and  it  is  further  or- 
dered that  execution  issue  therefor  against  said 
defendant,  the  Laclede  Bank." 

From  this  decree  both  Schuler  and  the  Bank 
appealed.    The  assignee,  Craig,  did  not  appeal 

The  question  of  now  lar  and  under  what 
circumstances  a  check  of  a  depositor  in  a  bank 
will  be  considered  an  equitable  assignment,  to 
the  payee  of  the  check,  of  all  or  anv  portion 
of  the  funds  or  deposits  to  the  credit  of  the 
drawer  in  the  bank,  is  one  which  has  been  very 
much  considered  of  late  years  in  the  courts, 
and  about  which  there  is  not  a  unanimity  of 
opinion.  In  this  court  it  is  very  well  settled 
that  such  a  check,  unless  accepted  by  the  bank, 
will  not  sustain  an  action  at  law  bv  the  drawee 
against  the  bank,  as  there  is  no  jpnvity  of  con- 
tract between  them.  Marine  Aink  v.  Fulton 
Bank,  69  U.  S.  2  WaU.  252  [17:  7851;  Bank  of 
Republic  V.  Millard,  77  U.  S.  10  Wall.  152  [19: 
8971;  Bank^.  Whitman,  94  U.  S.  848  [24: 229]. 

Bu 


iut  while  this  may  be  considered  as  the 
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tabliflhed  doctrine  of  this  court  in  regard  to  the 
righta  of  the  parties  at  law,  and  is  probably  the 
prevailing  doctrine  in  nearly  all  tne  courts,  it 
IS  urged  m  this  case,  and  several  respectable 
courts  have  so  decided,  that  such  a  check  is  an 
appropriation  of  the  amount  for  which  it  is 
drawn  ot  the  funds  of  the  drawer  in  the  hands 
of  the  bank.  Boberta  v.  Auitin.  Corbin  A  Co, 
26  Iowa»  816;  Fnyartiei  ▼.  State  Bank,  12 
Rich.  L.  R  (8.  cVoiS;  MunnY,  Bureh,26JJl. 
85;  German  8a9.  XimI.  ▼.  Adas,  1  McCrary,  0. 
C.  601. 

But  however  this  doctrine  may  operate  to  se- 
cure an  equitable  interest  in  the  fund  deposited 
hi  the  bank  to  the  credit  of  the  drawer  after 
notice  to  the  bank  of  the  check,  or  presentation 
to  it  for  payment— a  question  which  we  do  not 
here  decide — ^we  are  of  opinion  that,  as  to  the 
bank  itself,  the  holder  of  the  fund,  and  its 
duties  and  obligations  in  regard  to  it,  the  bank 
remains  unaffected  by  the  execution  of  such  a 
check  until  notice  has  been  given  to  it  or  de- 
mand made  upon  it  for  its  payment 

In  the  case  Defore  us  it  is  aconceded  fact  that 
before  the  Bank  had  any  knowledge  or  notice 
whatever  of  the  check  on  which  the  pUdntiil 
brinss  this  suit,  it  had  received  a  distinct  noti- 
^caaTon  from  the  drawer  of  that  check  that  he 
had  made  a  general  assignment  for  the  benefit 
of  his  creditors,  with  an  express  direction  to 
hold  the  funds  subject  to  the  order  of  the  as- 
signee. Therefore,  even  if  the  check  could  be 
considered  as  an  attempt  on  the  part  of  0.  W. 
(srael  &  Co.  to  assign  or  appropriate  this  amount 
m  the  hands  of  the  Bank  to  Schuler,  the  gen- 
eral assignment  for  the  benefit  of  all  their  cred- 
itors of  all  their  assets,  including  those  in  the 
hands  of  the  Bank,  was  made  and  brought  to 
the  attention  of  the  Bank  with  directions  to 
turn  them  over  to  this  assignee,  before  it  had 
anynotice  of  the  check  in  favor  of  Schuler. 

The  learned  Jud^  who  decided  the  case  on 
the  circuit  rested  his  Judgmoit,  in  an  opinion 
which  is  found  in  the  record,  on  the  proposition 
that,  as  beiween  these  two  equities, — ^namely, 
the  equities  of  the  general  creditors  under  the 
assignment  to  Davidson,  and  this  implied  as- 
signment in  equity  by  the  drawing  of  the  check, 
— the  latter  was  superior.  In  this  it  would  seem 
that  he  was  somewhat  influenced  by  the  fact 
that  he  was  enabled  to  trace  the  sources  of  some 
of  the  deposits  to  the  credit  of  0.  W.  Israel  & 
Co.,  in  the  Laclede  Bank,  to  money  whidiin  a 
roundabout  way  had  been  collected  for  the 
payment  of  a  debt  to  Schuler,  and  had  finally 
been  deposited  to  the  credit  of  C.  W.  Israel  & 
Co.  in  the  Laclede  Bank.  But  there  is  no  alle- 
gation in  the  bill,  nor  any  evidence  in  the  testi- 
mony, nor  any  reason  to  believe  that  the  Bank 
knew  anything  of  this  connection  between  the 
sums  received  from  several  of  the  banks  with 
which  Israel  was  connected  at  different  times 
and  the  debt  of  Schuler.  This  is  expressly  de- 
nieci,  and  we  can  see  no  reason  why  the  Bank 
should  be  held  in  any  way  to  regard  the  deposit 
made  by  C.  W.  Israel  &  Co.  as,  in  law  or  in 
equity,  funds  in  which  Schuler  had  an  interest 
It  must  therefore  be  left  entirely  out  of  the 
ar^ment  in  the  contest  between  the  Banl^  and 
Schuler. 

Apart  fiom  this  matter,  it  is  not  easy  to  see 
any  valid  reason  why  the  assignment  of  an  in- 
solvent debtor,  for  the  equal  benefit  of  all  his 
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crediton,  of  all  his  property,  does  not  ooofSer 
on  those  creditors  an  equity  equal  to  that  of  Uw 
holder  of  an  lupaid  check  upon  his  banker. 
The  holder  of  thiiB  check  comes  into  the  disbl* 
bution  of  the  funds  in  the  hands  of  the  assignee 
for  his  share  of  those  funds  with  other  credi- 
tors. The  mere  fact  that  he  had  raoeiveda 
check,  a  few  days  before  the  makfng  of  the 
assignment,  on  the  Bank,  which  had  not  been 
presented  until  after  the  general  assignment 
was  made  and  notified  to  the  Bank«  does  not 
seem,  in  and  of  itself,  to  give  any  sncih  saperi- 
orityofrif^t  The  assignment  was  oomplele 
and  perfect,  and  vested  in  the  assignee  the 
rijB^ht  to  all  the  property  of  the  assignor  imme- 
diately upon  its  execution  and  ddivery,  with 
due  formalities,  to  the  assignee,  and  the  check 
of  this  assignee,  Ufce  the  check  of  Israeli  Co., 
could  have  been  paid  by  the  Bank  with  saf e^, 
if  first  presented.  The  check  given  by  the 
same  aflsignor  a  few  days  before  was  only  an 
acknowledgment  of  a  (iebt  by  that  assignor, 
and  became  no  valid  claim  upon  the  funds 
against  which  it  was  drawn  until  the  holder  of 
those  funds  was  notified  of  its  existence.  This, 
we  think,  is  the  f^  result  of  the  authorities  on 
that  subject 

In  the  case  of  Bpain  ▼.  HamiUon*§  Admr. 
68  U.  8. 1  Wall,  m  [17:  625],  this  oourtsays: 

"Any  order,  writing,  or  act  which  makes 
an  appropriation  of  a  fund  amounts  to  an 
equitable  assignment  of  the  fund.  The  reason 
is  that  the  nmd  being  a  matter  not  assign- 
able  at  law,  nor  capable  of  manual  possession, 
an  appropriation  ox  it  is  all  that  the  nature  of 
tlie  case  admits  of,  and  therefore  it  is  held  good 
in  a  court  of  equi^.  As  the  assignee  is  gener- 
ally entitled  to  all  the  remedies  oi  the  assignor, 
so  ne  is  subject  to  all  the  equities  between  the 
assignor  and  his  debtor.  But  in  order  to  per- 
fect his  title  against  the  debtor  it  is  indispen- 
sable that  the  assignee  should  immediately  give 
notice  of  the  assignment  to  the  debtor,  for 
otherwise  a  priority  of  right  may  be  obtained 
by  a  subsequent  assignee,  or  the  debt  may  be 
discharged  by  a  payment  to  the  assignee  before 
such  notice. 

The  same  nrinciple  is  also  laid  down  In 
OhriHmoi  V.  Bus9ai,  81 U.  8.  14  Wall.  69  ^0: 
762];  Story,  Eq.  Jur.  a|  1047, 1057, 1065a.  Bee 
especially  the  anthonttec  dted  in  note  1  to  this 
latter  section.  See  also  TVard  v.  Marrimm,  26 
Yt  699,  9Jid  LoamisY.  Loamis,  26  Yt  196. 

For  these  reasons  we  are  of  opinion  that  at 
the  time  of  the  presentation  of  the  check  to  the 
Bank,  the  Bank  held  no  funds  subject  to  its 
payment,  whether  we  consider  the  delivery  of 
it  by  C.  W.  Israel  A  Co.  to  Schuler  as  intend- 
ed to  create  an  equitable  assignment  or  not 
An  earnest  effort  is  made  in  the  argument  of 
counsel  in  this  court  to  impeach  the  general  a»> 
signment  as  being  void  under  the  laws  of  Tex- 
as where  it  was  made,  and  also  the  State  of  Mis- 
souri where  this  f  imd  was.  As  there  is  nothing 
in  the  Statute  of  Missouri  which  would  make 
this  assignment  absolutely  void,  and  there  is 
nothing  brought  to  ourattention  to  prove  that  it 
was  void  by  the  laws  of  Texas,  and  as  Uie  assign- 
ment, though  mentioned  in  the  original  bill  of 
complainant,  is  not  assailed,  nor  any  ground  sei 
forth  to  show  its  hivalidity,  we  do  not  think 
there  is  any  reason  why  it  snould  not  be  held  in 
this  proceeding  to  be  a  valid  assignment    As 
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this  aariffnment  had  the  effect  when  the  Bank 
waa  notffled  of  it  to  tranafer  to  the  muAzDee  all 
right  to  any  funda  in  its  hands  which  Israel 
could  assert,  we  need  not  consider  the  other 
questions  connected  with  the  case. 

The  reniU  qf  (hete  vietoi  is  ^UU  the  decree 
ugainet  the  Bank  mmt  be  reiweed  and  the  ease 
remanded,  ioith  imtrucUone  to  diemin  the  bUl. 
True  copy.  .Test 

1I6BH. 


James  jft.  MeKenney,  Glerk,  Sop.  Oomt,  U.  & 


flAKRIBON  B.  SCHULER,  F^.  in  Brr,, 

e. 

J.  N.  ISBABL  Ain>  THE  LACLEDE 

BAinBL 

«eaCL  a  Beporter>S  ed.  006400) 

Judgment  ae  a  ia/r--marffer'-defenee  afgamiehee 
against  attaehment^nsolveney  qf  debtor, 

H.  A  jadgmeot  reoovered  In  one  oonrt  may  he 
pleaded  as  a  defense  toa  suit  on  the  same  cause 
of  action  pending  in  anotber  when  by  law  the 
cause  of  action  Is  merged  In  the  Jad^ment. 

S.  A  ffarnlshee  has  a  right  to  set  up  any  defense 
against  the  attachment  process  which  he  couJd  have 
done  — ' — "  "'^'  -----  '-  ---  — .  -  - 
and 

nishee 

fief ent  security,  he  Is  not  bound  to  risk  the  loss  of 
his  debt  in  answer  to  the 
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F  ERROR  to  the  Oircnit  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri. 
Reported  below,  27  Fed.  R^.  861.    Affirmed, 
The  history  and  facta  of  the  case  appear  in 
the  opinion  of  the  court.    See  the  preceding 
case  of  the  Laeiede  Bank  y.  SehtUer. 
Mr,  David  P.  Dyer,  for  plaintiff  in  error. 
Mr,  J.  E.  MeKelghan,  for  defendants  in 


Mr,  Justiee  Miller  deHTered  the  opinion  of 
the  court: 

The  plaintiff  in  error,  who  was  plaintiff  be- 
low, brouffht  two  separate  suits  in  the  Circuit 
Court  of  the  CitY  of  Saint  Louis,  Missoiui,  on 
the  samedayagainst  C.  W  Israel  and  J.  N.  la- 
rael,  as  partners  in  the  banking  business.  One 
case  was  brought  upon  a  note  for  the  sum  of 
$10,000,  and  the  other  upon  a  draft  made  bjC. 
W.  Israel  &  Company  for  $11,^0,  on  the  La- 
clede Bank,  on  which  payment  was  refused 
when  presented  at  the  Bank  and  the  draft  duly 
protested. 

In  each  of  these  cases  a  writof  attachment  was 
issued  at  the  commencement  of  the  suit,  which 
was  served  by  way  of  garnishment  on  the  La- 
clede Bank,  also  ot  Saint  Louis.  An  order  of 
publication  was  made  in  the  state  court  against 
0.  W.  Xarael  and  J.  N.  Israel  on  account  of 
their  being  nonresidentSi  and  the  two  suits  were 
fcmoyed  Into  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri,  upon 
the  application  of  the  plaintiff,  upon  the  mund 
that  he  was  a  citizen  of  the  State  of  Kansas 
and  the  two  Israels  were  citizens  of  the  State 
«f  Texaa.  They  were  there  consolidated  and 
heard  as  one  case. 

•Head  notes  by  JA*.  J^niUce  MnuB. 
120  IT.  8. 


J.  N.  Israel  appeared  and  filed  an  answer  for 
himself  alone,  in  which  he  made  no  defense  to 
the  suit  on  the  check,  but  set  up  as  a  defense 
to  the  suit  on  the  note,  that  before  the  institu- 
tion of  the  present  suit  in  the  Missouri  court 
the  plaintiff  had  commenced  an  acUnn  on  the 
same  note  in  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Texas,  and 
had  at  the  time  of  the  plea  filed,  recovered  a 
judgment  against  the  defendant  J.  N.  Israel, 
on  said  note,  whereby  he  claimed  that  the  note 
was  merged  in  said  Judgment  and  no  judgment 
could  be  rendered  on  it  in  this  action.  Judg- 
ment was  rendered  in  favor  of  plaintiff  for  the 
amoxmt  of  the  check  The  suit  was  dismissed 
by  plaintiff  before  hearing  as  to  C.  W.  Israel. 

The  Laclede  Bank  in  its  response  to  the  gar- 
nishee process  served  on  it  under  the  attach- 
ment, and  in  answer  to  interrogatories  pro- 
pounded to  it  by  the  plaintiff,  admitted  that 
there  was,  on  the  24th  day  of  October,  1885, 
standing  on  its  books  to  the  credit  of  the  three 
several  banking  companies  of  which  J.  N.  Is- 
rael was  a  partner  certain  sums  of  money.  The 
attachment  process  was  served  on  the  Laclede 
Bank  November  2, 1886,  and  the  Bank  in  ite 
answer  says  that  on  the  24th  of  October  the 
said  Israel,  being  wholly  insolvent,  made,  exe- 
cuted and  delivered  a  deed  of  general  assign- 
ment in  conformity  with  the  laws  of  the  State 
of  Texas,  where  he  resided,  for  the  benefit  of 
all  his  creditors,  which  assignment  is  set  forth 
in  the  answer,  and  that  the^ank  had  notice  of 
this  assignment  immediately  after  it  was  made. 
It  further  answered  that  the  said  J.  N.  Israel 
individually,  and  as  a  member  of  the  several 
banking  houses  before  referred  to;  namely,  C. 
W.  Israel  &  Company,  the  Exchange  Bank  of 
Harold,  and  the  Exchange  Bank  of  Wichita 
Falls,  was  indebted  to  the  Laclede  Bank  in  an 
amount  exceeding  all  the  sums  on  deposit  with 
that  Bank  at  the  date  of  the  service  of  the  at- 
tachment 

The  plaintiff  demurred  to  the  answer  of  the 
defendant  Israel,  setting  up  the  judgment  re- 
covered in  the  United  States  Court  for  the 
Northern  District  of  Texas  on  the  note;  and  he 
demurred  also  to  the  answer  of  the  Laclede 
Bank  as  garnishee,  and  the  case  was  submitted 
to  the  court  on  these  demurrers.  The  court 
rendered  a  judgment  overruling  both  demur- 
rers, finding  for  the  defendant  Israel  in  the 
suit  upon  the  note  and  rendering  judgment 
a^nst  him  in  the  suit  on  the  check.  It  also 
discharged  the  Bank  as  garnishee. 

The  plaintiff  brings  this  case  here  by  writ  of 
eiTor,  and  the  two  questions  presented  are,  first, 
as  to  the  suflGlciency  of  the  answer  of  J.  N.  Israel 
setting  up  the  judgment  in  the  action  on  the 
same  note  in  Texas. 

While  it  is  certainly  true  that  the  pendency 
of  a  suit  in  one  court  is  not  a  defense,  thou^ 
it  may  sometimes  be  goodnn  abatement,  to  an- 
other suit  on  the  same  cause  of  action  in  another 
court  of  concurrent  jurisdiction,  it  may  be  con- 
sidered as  established  that  when  a  judgment  is 
recovered  against  the  defendant  in  one  of  those 
courts,  if  it  IS  a  full  and  complete  judgment  on 
the  whole  cause  of  action.  It  may  be  pfeaded  os 
a  defense  to  the  action  in  that  court  where  it  is 
pending  and  undecided.  Neither  court  would 
be  bound  to  take  notice  of  the  judgment  in  the 
other  court  judicially,  but  when  the  matter  is 
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pleaded  in  due  time  and  it  is  made  to  appear 
that  a  judgment  on  the  same  cause  of  action 
has  been  recovered  and  is  in  full  force  and  ef- 
fect, that  Judgment  must  be  held  to  merge  the 
evidence  of  the  debt,  whether  that  eyidence  be 
rairolor  written,  in  thejudgment  first  recovered. 
Freem.  Judg.  §  221;  Barnes  v.  Oibbs,  2  Vroom, 
817;  MeQUvaru  v.  Af)ery,  30  Vt.  638;  Rogen  v. 
Odell,  89  N.  H.  452;  Bank  v.  Wheeler,  28  Conn. 
488;  EldredY.  Bank,  84  U.  S.  17  Wall.  545  [21: 
685].  The  court  below  was  right,  therefore,  in 
overruling  the  demurrer  to  the  plea  and  ren- 
dering juogment  for  the  defendant. 

As  regards  the  order  dischar^ng  the  gar- 
nishee, It  seems  to  us  that,  without  refer- 
ence to  the  question  of  the  validity  of  the 
assignment  of  Israel,  the  answer  of  the  Bank 
sets  up  a  sufficient  defense  in  the  fact  of 
the  insolvency  of  J.  .N.  Israel  and  his  in- 
debtedness as  partner  in  the  various  banking 
companies  above  mentioned  to  the  Laclede 
Bank.  The  answer  of  the  Bank  states  explicitly 
that  at  the  time  of  the  service  of  the  summons 
in  garnishment  on  it;  namely,  November  2, 
1885,  it  had  not,  "nor  has  it  since  nor  has  it  now, 
in  its  possession,  custody  or  charge,  any  lands, 
tenements,  goods,  chattels,  moneys,  credits  or 
effects  belonging  to  the  defendants  in  said  cases 
or  either  of  uiem.  2.  At  said  date  of  garnish- 
ment it,  the  said  Bank,  was  not  indebted  in 
anywise  to  said  defendants  or  either  of  them, 
nor  hivs  it  since  become  so  indebted,  nor  is  it 
now  s:j  indebted.  8.  At  said  date  of  garnish- 
ment said  Bank  was  not  bound  in  any  contract 
to  pay  said  defendants,  or  either  of  them,  any 
money  not  then  due,  nor  has  it  since  said  date 
become  so  indebted." 

The  Bank  then  goes  on  to  give  a  detail  of  its 
transactions  with  Israel  and  his  various  banks, 
in  which  it  is  shown  that  while  there  was  in 
the  Bank's  hands  certain  moneys  deposited  by 
Israel  and  his  several  banking  houses,  Israel 
was  indebted  to  the  Bank  in  various  sums  at 
the  time  of  his  failure,  OcU>ber  24,  1885,  some 
of  which  had  matured  and  others  of  which  had 
not  matured  at  the  time  of  the  service  of  the 
Garnishee  process.  But,  as  Israel  and  all  his 
bankif  were  insolvent  at  the  time  of  the  service 
of  the  garnishee  process,  we  are  of  opinion  that 
the  Bank  had  the  right  to  appropriate  any 
moneys  in  its  hands  to  the  security  and  pay- 
ment of  these  obligations,  whether  due  or  not 
If  we  are  correct  in  this  proposition,  the  answer 
of  the  Bank  is  sufficient. 

As  we  understand  the  law  oonceming  the 
condition  of  a  garnishee  in  attachment,  he  has 
the  same  rights  in  defending  himself  againgt 
that  process  at  the  time  of  its  service  upon  him 
that  he  would  have  had  against  the  debtor  in 
the  suit  for  whose  property  he  is  called  upon 
to  accoimt.  And  while  it  may  be  true  that  in 
a  suit  brought  by  Israel  agamst  the  Bank  it 
could  in  an  ordinary  action  at  law  only  make 
plea  of  set-off  of  so  much  of  Israel's  debt  to  the 
Bank  as  was  then  due,  it  could,  by  flline  a  biU 
in  chancery  in  such  case,  alleging  Israel's  insolv- 
ency, and  that,  if  it  was  compelled  to  pay  its 
own  debt  to  Israel,  the  debt  which  Israel  owed 
it,  but  which  was  not  due,  would  be  lost,  be 
relieved  by  a  proper  decree  in  equity;  and,  as 
a  garnishee  is  only  compelled  to  be  responsible 
for  that  which,  both  in  law  and  equity,  ought 
to  have  gone  to  jray  the  principal  defendant  in 
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the  main  suit,  he  can  set  up  all  the  defenses  in 
thia  proceeding  which  he  would  liave  in  litLjer 
a  court  of  law  or  a  court  of  equity,  U.  ^V.  v. 
Vanffhii,  3  Binn.  394;  S^ittttuek  v.  Bmiih.  16 
Vt.  r^2;  K^parie  Siep^teiit,  11  Vea.  34;  Drukt;, 
Attachtncnt,  g^  528.521. 

The  judgment  of  tii€  Gircuit  Cmtrt  i$  a^rmctL 

Tru  e  copy.    Test : 

JmntA  H.  McK<?iin^y,  Cterk,  Bup.  COurt.  U.  ix 


FREDERIC?K   HOPT,  IHf.  in  Brr., 

^* 

PEOPLE  OF  THE  TERRITORY  OF 

UTAa 

(See  8.  a  Reporter'*  ed,  iSdAiSL) 

Gnmin(U  law — eompeienee  of  jurorw^^judgment 
afiAe  court — ichen  €ond'u^V6—**ttatemmtA  in 
pvbltc  Jmirnar  within  Utah  Statute— chal^ 
lengef&r  eanm — when  ditaUmeanee,  no  injurp 
— eHdcnte— opinion  of  physician  oi  to  direc' 
lion  from  which  bime  jcait  tklircrai,  admissible 
^-ch  arge — reason  able  dfrubt^fina  I  argume  n  ( — 
rtferenee  t^  former  trialt. 

*  1,  EvHdeace.  or  wbat  pin  portn  to  be  evfd^ty^ 
iu  a  ciimlDaL  case,  prlDted  in  a  new^j^fiiier,^  La  *^  a 
stafcoment  Jn  a  rmblle  Journal  "  within  Lhe  meamiiK 
of  the  Act  of  LUati  declaring;  that  tio  ptrson  ^J3;iu 
be  dlAqualiaeil  ns  a  Jun:)r  by  re&s+m  of  his  havhiic 
formed  or  ciprca&od  an  opinion  upon  tUo  matter  or 
cau^  to  be  submitleij  to  himt  **  founded  npou  pub- 
lic mm  or  ^  state  men  ts  Id  pubbo  journals^  or  com- 
mon notoriety,  limvided  it  appear  to  the  court, 
upon  hlfl  deeinnitiun  under  oath  or  otherwise,  that 
he  can  and  will,  m>twjttietandtQg  auch  an  opinioQ,. 
act  imfiarilnNy  and  fairlj  upoo  the  mattere  sub- 
mjttp<3  to  hira. 

2.  Tbo  Judjrm«?nt  of  the  court  aA  to  the  csompe. 
teaey  of  the  jnror  upon  hit  decimation  uiulet  oath 
or  othtTwlse^afl  abo\'e,  la  concluslre. 

3v  When  a  ch(iJIen«?e  by  a  defeudant  Ina  crimlnoi 
action  to  a  Juror.,  for  bias,  actual  or  implied,  la  lils^ 
allowed,  and  the  Jnry  Is  thereupon  jieremptonly 
chidk'njfod  by  the  dcfwndROt,  and  excused »  and  an 
impiirtint  awf.  competent  Juror  Lb  obtninc^l  fo  hl« 
plucts  no  Injury  Is  dooe  t-O  tho  deft^ndnnt.  If  UDtll 
the  Jury  la  completed  ho  has  other  peremptoi^ 
challeng-oa  which  be  can  use. 

4.  The  opinion  of  a  physician,  after  maJdnf  a  po«| 
mortem  examiuatloo  of  the  dec*.yised,  who  came  to 
htii  (Ifatb  by  a  blow  inflicted  upon  hie  bead,  as  to 
the  direction  frooi  which  the  blow  WM  delivered, 
\g  iMlmlfitBlble  in  evidence. 

5.  If  tho  erldeni^  produced  111  acrtmloal  actioD 
be  of  Hucb  a  convincing  nharacter  that  the  Jurora 
would  unbcsitaiintfly  De  governed  by  it  In  the 
welprhty  and  important  matters  of  Ufe»  they  may  be 
said  to  have  no  rw*^onablo  doubt  ^e8^)t'CtJtlK  the 
i^jilt  or  Innocence  of  the  accuei^,  notwithstanding 
tbo  uncertainty  which  atteude  &li  human  evldene^^ 
ThcrefOFe^  achnrge  to  tho  Jury  that  if,  after  au  im- 
Pfirtial  comparieoo  and  consideration  of  ail  the  cvi- 
flrrn-e,  they  can  truthfully  Emy  that  they  have  an 
ftbidiiiff  convlcUoti  of  the  tlefeDdant'is  g^oU,  such  aa 
Uiev  would  be  willing  to  art  upon  In  the  more 
weiVhty  and  liMportant  mattens  relattuBr  to  thek 
own  rt^itln^^  they  have  no  reasonablo  doubt,  la  not 
ern>ueoua, 

6.  ^u  abuaioQ.  In  the  final  argumetm  to  the  Jury 
bv  the  counstU  for  the  proiiecutioQ  to  the  camsta 
ha^npr  been  many  times  broufrht  before  the  trl- 
buualH^  la  not  ti  irround  for  reversing  a  JudcTncnt 
undt^r  the  Statute  of  Utah,  which  decliirea  that  on 
a  mw  trial  tho  *'  formfjr  verdict  cannot  Ix^  used  or 
referred  to^  either  la  evidence  or  argiiment,^* 

[No.   KMJfl.l 
Sti^mitladJan.  fJ,  1887,  Decided  Mart^  7,  lSi7. 
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The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Memn.  Ben.  Sheeka  and  P.  L.  Will 
Uuna,  for  plaintiff  in  error. 

Mr,  Wmiam  A.  M»ar7'»  Aui,  Atty-Qen., 
for  defendants  in  error. 

Mr.  Jtistiee  Field  delivered  the  opinion  of 
the  court: 

The  defendant  below,  the  pUintiff  in  error 
here,  Frederick  Hopt,  was  inaicted  in  the  Dis- 
trict Court  of  the  Third  Judicial  District  of 
Utah,  in  December,  1880,  for  the  murder  of 
John  F.  Turner  on  the  third  of  the  preceding 
July.  He  was  four  times  convicted  in  that 
court,  upon  this  indictment,  of  murder  in  the 
first  degree.  The  judgment  of  death  pro- 
nounced against  him  on  each  previous  convic- 
tion was  reversed  bv  this  court.  The  decisions 
are  found  in  1(H  U.  8.  681  [26:878];  110  U.  S. 
674  [28:2621;  and  114  U.  S.  fes  [29:188].  The 
last  convlcaon  took  place  in  September,  1886; 
Judgment  was  passed  in  October  following; 
and  on  appeal  to  the  Supreme  Court  of  the 
Territory  it  was  affirmed  in  January,  1886,  ex- 
cept as  to  the  time  of  its  execution;  that  was  to 
be  fixed  by  the  district  court,  to  which  the 
cause  was  remanded  for  that  purpose.  To  se- 
cure a  reversal  of  this  Judgment  the  case  is 
brought  before  us  on  a  writ  of  error. 

Hie  errors  assigned  are:  1,  the  ruling  of  the 
trial  court  upon  challenges  to  several  jurors; 
3,  the  admission  in  evidence  of  the  opinion  of 
a  witness,  as  to  the  direction  from  which  the 
blow  was  delivered  which  caused  the  death  of 
the  deceased;  8,  the  instruction  to  the  Jury  as 
to  the  meaning  of  the  words  "reasonable 
doubt ; "  and  4,  the  reference  on  the  argument 
by  the  district  attorney,  to  previous  trials  of  the 


1.  Four  persons  summoned  as  jurors  were 
examiiuBd  on  their  wir  dire,  and  challenged  by 
the  d^endant:  one  for  actual  bias,  under  sec- 
tion 241  of  the  Act  of  the  Territory  regulating 
proceedings  in  criniinal  cases,  passed  in  1878; 
and  the  ottier  three  for  both  actual  and  implied 
bias.  Actual  bias  is  defined  by  that  Act  to  be 
"  The  e^dstenoe  of  a  state  of  mind,  on  the  part 
of  a  Juror,  which  leads  to  a  Just  inference  in 
reference  to  the  case  that  he  will  not  act  with 
entire  Impartiality." 

The  Juror  Toung,  challenged  as  having  that 
state  of  mind,  that  is,  for  actual  bias,  testified 
that  he  had  heard  of  the  case,  but  had  never 
talked  with  anyone  who  pretended  to  know 
about  it;  that  he  had  impressions  as  to  the 
guilt  or  innocence  of  the  defendant,  but  could 
not  say  that  he  had  ever  formed  any  opinion 
on  the  subject^  and  did  not  remember  that  he 
had  ever  expressed  any;  that  possibly  his  im- 
pressions were  strong  enough  to  create,  from 
sympathT,  some  bias  or  prejudice,  but  he 
thought  he  could  sit  on  the  Jury  and  be  guided 
by  the  evidence,  and  try  the  case  impartially 
as  if  he  had  never  heard  of  it  before.  Upon 
this  testimony,  the' court  was  of  opinion  that  he 
was  a  competent  juror;  and  acoordinffly  the 
14331  challenge  was  disallowed.  In  this  ruling  we 
eeenoerroi.  The  juror  was  then  peremptorilv 
challenged  by  the  defendant,  and  was  excused. 

That  Act  aiBO  provides,  in  section  242,  that  a 
challenge  for  implied  bias  may  be  taken  for  all 
or  any  m  the  following  causes,  and  for  no  other: 

130  U.S. 


1 .  Consanguinity  or  afflnitv  within  the  fourth 
degree  to  the  person  alleged  to  be  injured  by 
the  offense  charg^ed,  or  on  whose  complaint  the 
prosecution  was  instituted,  or  to  the  defendant. 

2.  Standing  in  the  relation  of  guardian  and 
ward,  attorney  and  client,  master  and  servant, 
or  landlord  and  tenant,  or  being  a  member  of 
the  family  of  the  defendant,  or  of  the  person 
alleged  to  be  injured  by  the  offense  charged,  or 
on  whose  complaint  the  prosecution  was  insti- 
tuted, or  in  his  employment  on  wnges. 

8.  Being  the  party  adverse  to  tlie  defendant 
in  a  civil  action,  or  having  complaint  against 
or  being  accused  by  him  in  a  criminal  prosecu- 
tion. 

4.  Having  served  on  the  grand  jury  which 
found  the  indictment,  or  on  a  coroner's  jury 
which  inquired  into  the  death  of  a  person 
whose  death  is  the  subject  of  the  indictment. 

5.  Having  served  on  a  trial  jury  which  has 
tried  another  person  for  the  offense  charged  in 
the  indictment. 

6.  Having  been  one  of  the  jury  formerly 
sworn  to  try  the  same  indictment,  and  whose 
verdict  was  set  aside,  or  which  was  discharged 
without  a  verdict,  after  the  case  was  submitted 
to  it. 

7.  Having  served  as  a  juror  in  a  civil  action 
brought  against  the  defendant  for  the  act 
charged  as  an  offense. 

8.  Having  formed  or  expressed  an  unquali- 
fied opinion  or  belief  that  the  prisoner  is  guilty 
or  not  guilty  of  the  offense  charged. 

9.  If  the  offense  charged  be  punishable  with 
death,  the  entertaining  of  such  conscientious 
opinions  as  would  preclude  his  finding  the  de- 
fendant guilty;  in  which  case  he  must  neither 
be  permitted  nor  compelled  to  serve  as  a  juror. 

The  Act  provides,  in  section  244,  that,  'In a 
challenge  for  implied  bias,  one  or  more  of  the 
causes  stated  in  section  242  must  be  alleged." 
Laws,  1878,  pp.  Ill,  112. 

Another  Act  of  the  Territory,  passed  in 
March,  1884,  declares  that  "No  person  shall  be 
disqualified  as  a  juror  by  reason  of  having 
formed  or  expressed  an  opinion  upon  the  mat- 
ter or  cause  to  be  submitted  to  such  jury  [jurorl, 
founded  upon  public  rumor,  statements  m  pub-  [M4] 
lie  Journals,  or  common  notoriety;  provided  it 
appear  to  the  court,  upon  his  dechuration,  un- 
der oath  or  otherwise,  that  he  can  and  will,  not- 
withstanding such  an  ophilon,  act  impartially 
and  fairly  upon  the  matters  submitted  to  him. 
The  chaUenge  may  be  oral,  but  must  be  entered 
in  the  minutes  of  the  court  or  of  the  phono- 
graphic reporter."    Laws  188^  p.  124. 

The  Juror  €hibott,challengea  for  both  actual 
and  implied  bias,  testified  on  his  direct  exami- 
nation, in  substance,  as  follows:  that  he  had 
heard  of  the  case  through  the  newspapers,  and 
read  what  was  represented  to  be  the  evidence; 
that  he  had  talked  about  it  since  that  time;  that 
he  did  not  think  he  had  ever  expressed  an  opin- 
ion on  the  case,  but  that  he  had  formed  a  qual- 
ified opinion;  that  is,  if  the  evidence  were  true, 
or  the  reports  were  true;  that  he  had  an  opin- 
ion touching  the  guilt  or  innocence  of  the  ac- 
cused, which  it  would  take  evidence  to  remove; 
but  that  he  thought  he  could  go  into  the  Jury 
box  and  sit  as  if  ne  had  never  heard  of  the  case, 
and  that  what  he  had  heard  would  not  make 
the  least  difference.  On  his  cross  examination, 
he  testified  tiiat  he  knew  nothing  about  the  case, 
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exoept  wliat  he  had  read  from  time  to  time  in 
the  public  preas;  that,  if  what  he  had  heard 
turned  out  to  he  the  facts  in  thecaae,  he  had  an 
opinion,  otherwise  not;  that  is,  bis  opinion  was 
a  qualified  one;  and  that,  according  to  his  pres- 
ent state  of  mind,  he  could  sit  on  the  jury  and 
determine  the  case  without  reference  to  any- 
thing he  had  heard;  that  he  was  not  conscious 
of  any  bias  or  prejudice  that  might  prevent  him 
from  dealing  with  the  defendant  impartially: 
and  that  he  thought  he  could  try  the  case  ac- 
cording to  the  law  and  the  evidence  given  in 
court.  On  his  re-ezamination  he  f ui'thcr  stated 
that  he  would  be  guided  by  the  evidence  alto- 
gether, without  being  influenced  by  any  opin- 
ion he  might  then  have,  or  may  have  previously 
formed. 

The  court  held  that  the  juror  was  competent 
By  the  express  terms  of  the  Statute  of  1884  he 
could  not  be  disqualified  as  a  juror  for  an  opin- 
ion formed  or  expressed  upon  statements  in 
r436 1  P^^^^^  Journals,  if  it  appeared  to  the  court,  upon 
-'his  declaration  under  oath  or  otherwise,  that  he 
could  and  would,  notwithstanding  such  an 
opinion,  act  impartially  and  fairly  upon  the 
matters  submitted  to  him.  We  think  that  evi- 
dence, or  what  purports  to  be  evidence,  printed 
in  a  newspaper  is  a  "  statement  in  a  public  jour- 
nal '*  within  Uie  meaning  of  the  statute;  and 
that  the  ludgment  of  the  court  upon  the  com- 
petency of  thejuror  in  such  cases  u  conclusive. 
The  luror  Winchester,  who  was  also  chal- 
lenged lor  actual  and  implied  bias,  testified  that 
he  had  heard  of  the  case  through  the  papers; 
that  he  had  heard  it  talked  of  some  years  ago; 
that  he  believed  he  had  heard  what  purported 
to  be  the  evidence  as  given  in  the  newspapers 
on  previous  trials,  and  believed  he  had  fbrmed 
and  expressed  an  opinion  as  to  the  ruilt  or  in- 
nocence of  the  accused,  and  though  it  was  an 
unaualifled  opinion,  it  was  not  a  fiixed  or  set- 
tled one;  that  at  the  time  he  read  the  papers, 
he  had  formed  such  an  opinion  as  would  have 
required  testimony  to  remove  it  from  his  mind, 
and  if  his  memory  was  refreshed  as  to  the  tes- 
timony there  would  probably  be  a  renewal  of 
the  (»inion  he  had  formed;  that  he  had  not 
talked  with  anyone,  and  could  hardly  tell  the 
circumstances  now;  that  he  believed  that  his 
mind  was  free  from  any  impression,  and  that 
he  could  sit  on  the  jury  and  try  the  case  pre- 
cisely as  if  he  had  never  beard  of  it  or  read  of 
any  of  the  facts.  To  inquiries  of  the  court,  the 
juror  repeated,  in  substance,  what  he  had  pre- 
viously said,  that  he  thought  he  could  sit  in 
the  jury  box  and  tir  the  case  according  to  the 
evidence  without  reference  to  any  opinion  he 
may  then  or  theretofore  have  formed;  that  he 
could  try  defendant  impartiallv,  according  to 
the  evidence,  and  that  he  would  do  so.  The 
court  thereupon  held  that  he  was  competent, 
and  the  challenge  was  disallowed.  This  rul- 
ing disposed  of  the  challenge,  and  the  judgment 
of  the  court,  for  the  reasons  stated,  was  con- 
clusive under  the  Statute  of  March,  1884.  The 
defendant  thereupon  peremptorily  chaUenged 
the  juror,  and  he  was  excused. 

The  fourth  juror.  Barker,  who  was  chal- 

len^  for  actual  and  implied  bias,  by  the  de- 

id.tAi    ^^^^^t  '^^  examined  on  his  ixnr  dire,  but 

1 4.SO  J    ^f^^  hearing  his  testimony  the  challenge  was 

disallowed;  and  thereupon  the  district  attorney 
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peremptorily  challenged  him,  and  he  was  ex- 
cused. 

The  challenges  for  implied  bias  fell,  aa  there 
was  no  specification  of  the  grounds  for  such 
challenges,  as  required  by  section  243  of  the 
Act  of  1878. 

In  capital  cases  in  Utah,  the  Government  and 
the  accused  are  each  allowed  fifteen  peremp- 
tory challenges.  Laws  of  Utah,  1884,  <^p.  48» 
§24.  Notwithstanding  the  p^emptorv  chal- 
lenges made  by  the  defendant  to  two  of  the  ju- 
rors, he  had  several  such  challenges  which  had 
not  hem  used  when  the  jurv  was  completed. 
If,  therefore,  the  ruling  of  the  court  in  disal- 
lowing the  challenges  to  the  two  for  bias,  actual 
or  implied,  was  erroneous,  no  injury  to  the  de- 
fendant followed.  Those  jurors  were  not  on 
the  juiT,  and  impartial  and  competent  jurors 
were  obtained,  in  their  place,  to  whom  no  ob- 

rdon  was  made.  Hayet  ▼.  Miitouri,  120  U. 
68  [aiUe,  578] ;  Mimms  v.  Siaie,  16  Ohio  St. 
221;  Erwin  ▼.  State,  29  Ohio  St  186.  It  is 
therefore  only  the  ruling  <m  the  challenge  to  the 
juror  Gabott  which  can  properly  be  assigned 
as  error  here;  and,  for  the  reasons  stated,  that 
rulincrwas  in  our  judgment  correct. 

2.  The  deceased  came  to  his  death  from  a 
blow  inflictedupon  thelef  tsideof  his  head, which 
crushed  his  skuU .  A  poH  mortem  examination 
of  the  body  was  made  by  aphysician,  who  was 
allowed,  against  the  objection  of  the  aefendant» 
to  give  his  opinion  as  to  the  direction  from 
which  the  blow  was  delivered,  after  he  had 
stated  that  his  examination  of  the  bodv  had  en- 
abled him  to  form  an  intelligent  opinion  upon 
that  point  The  ground  of  the.  objection  was 
that  the  direction  m  which  the  blow  was  deliv- 
ered was  not  a  matter  for  the  opinion  of  an  ex- 
pert, but  one  which  should  be  left  to  the  jury. 
The  court  overruled  the  objection  and  the  de* 
fendant  excepted.  The  witness  stated,  as  his 
opinion,  that  the  blow  was  delivered  from  be- 
hind and  above  the  head  of  the  person  struck, 
and  from  the  left  toward  theri^^t  This  testi- 
mony was  supposed  to  have  some  bearing  upon 
the  case  when  considered  in  connection  with 
the  fact  that  the  accused  was  a  lef l-hsnded  man. 
On  the  following  mominff,  counsel  on  behalf 
of  the  prosecution  moved  that  this  evidence 
should  DC  stricken  from  the  record,  and  the 
jury  be  instructed  to  disregard  it  The  coun- 
sel for  the  defendant  did  not  object  to  that,  but 
he  wished  the  record  to  show  that  the  applica- 
tion was  made  on  the  following  morning.  The 
court  thereupon  instructed  the  luiy  that  the 
evidence  was  stricken  out,  and  that  they  were 
not  to  consider  it  at  aU.  The  defendant  now 
contends  that  it  was  error  to  admit  the  evidence, 
and  that  the  error  was  not  cured  by  striking  it 
out  and  the  instruction  to  the  jury.  To  this 
the  answer  is:  1,  that  the  evidence  was  admis- 
sible; and  2,  that,  if  not  admissible,  the  error 
was  cured  by  the  evidence  being  stricken  out 
with  the  accompanying  instruction. 

The  opinions  of  witnesses  are  constantly  taken 
as  to  the  result  of  their  observations  on  a  great 
variety  of  subjects.  All  that  is  nouired  in 
such  cases  is  that  the  witnesses  should  be  able 
to  properly  make  the  observations,  the  result 
of  which  they  give;  and  the  confidence  bestowed 
on  their  contusions  will  depend  upon  the 
extent  and  completeness  of  their  <^Taniinstian^ 
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and  the  aMlitf  with  which  it  is  made.  The 
oooTt  below,  after  observinip  that  every  person 
is  oompetent  to  express  an  opinion  on  a  ques- 
tion of  identity,  as  applied  to  persons  in  his 
family  or  to  handwriting,  and  to  give  his  judg- 
ment in  regard  to  the  tm,  color  and  weight  of 
objects,  aiKl  to  make  an  estimate  as  to  time  and 
distance,  cited  a  great  number  of  cases  illustra- 
tive of  this  doctrine.  We  quote  a  passage 
containing  them:  "He  may  state  his-opinion," 
says  the  court,  "with  regard  to  sounds,  thdr 
diaracter,  from  what  they  proceed,  and  the 
direction  from  which  they  seem  to  oome. 
State  ▼.  Shinlnnm,  40  N.  H.  497;  Oonmon- 
wdUh  V.  jRmm,  108  Mass.  440;  Oommomoealth 
y.  Daneif,  luS  Mass.  41d.  Nonexperts  have 
been  aDowed  to  testify  whether  certain  hairs 
were  human  (ChmmonweeUih  v.  Darseif);  that 
one  person  appeared  to  be  sincerely  attached  to 
another  (McKe$  y.  Mdeon,  4  Cow.  856);  as  to 
whether  another  was  intoxicated  {People  v. 
Baetw)od,  14  N.  T.  603);  as  to  whether  a  per- 
son's conduct  wasinsultmff  (Raisler  v.  Springer, 
88  Ala.  706);  as  to  resemblance  of  foot  tracks 
(Botehkies  y.  Oermania  In».  Co.  5  Hun,  00);  as 
r4MmM  to  value  of  property,  when  competent  (Brown 
^^^  V.  Hoburffer,^2  Barb.  16;  Bank  v.  Mudgeti,  44 
N.  Y.  614;  BedOl  v.  L.  I.  R.  R  Oa.  U  N.  T. 
887;  Swan  Y.Middleeex  06.  101  Mass.  178; 
Snfder  ▼.  Weetem  U.  R.  B.  Cb.  36  Wis.  00; 
Broehett  ▼.  Edgertan,  UMhrn.  174);  as  to  market 
▼alue  of  cattle,  derived  from  newroapers  f^Clete- 
land,  eU.  R.  B.  Co.  Y.  Bgrkins,  17  Mich.  300); 
whether  there  was  hard  pan  in  an  excavation 
lOurrierY.  Boeton  dfc  if.  iZ.  iS.  84  N.  H.  408); 
whether  one  acted  as  if  she  felt  sad  (Oulwr  v. 
BwiglU.  0  Gray,  444);  aa  to  rate  of  speed  of  a 
railroad  train  on  a  certain  occasion  (Bkroitf  etc. 
T.  Von  Steinberg,  17  Mich.  09);  as  to  whether 
noisome  odors  render  a  dwelling  uncomfortable 
{Kearney  ▼.  FarreU,  28  Conn.  817);  whether 
the  witness  noticed  any  change  in  the  intel- 
ligence or  understanding,[or  any  want  of  coher- 
ence in  the  remark  of  another  (Barker  v.  Gom- 
ine,  110  Masa  477:  Naeh  v.  Hunt,  110  Mass. 

Upon  the  same  principle,  the  testimony  of 
the  physician  as  to  tne  direction  from  which  the 
blow  was  delivered  was  admissible.  It  was  a 
conclusion  of  fact  which  he  would  naturally 
draw  from  the  examination  of  the  wound.  It 
was  not  expert  testimony  in  the  strict  sense  of 
the  term,  but  a  statement  of  a  conclusion  of 
fact,  su<^  as  men  who  use  their  senses  con- 
stantly draw  from  what  they  see  and  hear  in 
the  daily  concerns  of  life.  But,  independ- 
ently of  this  consideration,  as  to  the  admis- 
sibility of  the  evidence,  if  it  was  erroneously 
admiUed,  its  subsequent  withdrawal  from  the 
case,  with  the  acompanving  instruction,  cured 
the  error.  1%  is  true,  m  some  instances  there 
may  be  such  strong  impressions  made  upon  the 
minds  of  a  lury  by  illegal  and  improper  testi- 
mony that  Its  subsequent  withdrawal  will  not 
remove  the  effect  caused  by  its  admission;  and 
in  that  case  the  original  objection  may  avail  on 
appeal  or  writ  of  error.  But  such  instances  are 
exceptional.  The  trial  of  a  case  is  not  to  be 
■aepended,  the  fury  discharged,  a  new  one 
summoned,  and  the  evidence  retaken,  when  an 
error  in  the  admission  of  testimony  can  be  cor- 
rected by  its  vnthdrawal  with  proper  instruc- 
tknis  from  the  court  to  disregara  it  We  think 
IMU.  & 


the  present  case  one  of  that  kind.  State  ▼.  14391 
May,  4  Dey.  Law,  miGoodnaw  ▼.  Em,  125 
Mass.  689;  Smith  v.  Whitman,  0  Allen,  602; 
Hdwee  v.  (^iietin,  2  Allen,  400;  Diain  v.  People, 
8  Mich.  809;  Speeht  v.  Eoward,  88  (J.  S.  10 
Wall.  604  [21 :  848]. 

8.  The  instruction  to  the  jury,  which  is  the 
subject  of  exception,  relates  to  {he  meaning  of 
the  words  "reasonable  doubt,"  which  should 
control  them  in  their  decision.  The  following 
IB  that  portion  which  bears  upon  this  subject: 

"The  court  charges  you  that  the  law  pre- 
sumes the  defendant  innocent  xmtil  proven 
guilty  beyond  a  reasonable  doubt;  uat  if 
you  can  reconcile  the  evidence  before  you  upon 
any  reasonable  hypothesis  consistent  with  the 
deiendant's  innocence,  you  should  do  so,  and 
in  that  case  find  him  not  guilty.  Ton  are  fur- 
ther instructed  that  you  cannot  find  the  defend- 
ant guilty,  unless  from  all  the  evidence  you  be- 
lieve him  guilty  beyond  a  reasonable  doubt. 

'*The  court  further  charges  you  that  a  reason- 
able doubt  is  a  doubt  based  on  reason,  and 
which  is  reasonable  in  view  of  all  the  evidence. 
And  if,  after  an  impartial  comparison  and  con- 
sideration of  all  the  evidence,  you  can  candidly 
say  that  you  are  not  satisfied  of  the  defendant's 
guilt,  you  haye  a  reasonable  doubt;  but  if, 
after  such  impartial  comparison  and  considera- 
tion of  all  the  evidence,  you  can  truthfully  say 
that  you  have  an  abiding  conviction  of  the  de- 
fendant's guilt,  such  as  you  would  be  willing 
to  act  upon  in  the  more  weighty  and  important 
matters  relating  to  your  own  a&airs,  you  have 
no  reasonable  doubt." 

The  word  "abiding"  hero  has  the  significa- 
tion of  settied  and  £ed,  a  conviction  which 
may  follow  a  cu^eful  examihation  and  compari- 
son of  the  whole  evidence.  It  is  difficult  to 
conceive  what  amount  of  conviction  wOuld 
leave  the  mind  of  a  juror  free  from  a  reasonable 
doubt,  if  it  be  not  one  which  is  so  settled  and 
fixed  as  to  control  his  action  in  the  more 
weighty  and  important  matters  relating  to  his 
own  affairs.  Out  of  the  domain  of  the  exact 
sciences  and  actual  observation  there  is  no 
ahflolute  certainty.  Tlie  guilt  of  tiie  accused, 
in  the  majority  of  criminal  cases,  must  neces- 
sarily be  deduced  from  a  variety  of  circum- 
stances leading  to  proof  of  the  fact  Persons 
of  speculative  minds  may  in  almost  every  such  [4401 
case  suggest  possibilities  of  the  truth  being  dif-  ''  ^ 
ferent  from  that  established  by  the  most  con- 
vincing proof.  The  jurors  are  not  to  be  led 
away  by  speculative  notions  as  to  such  possi- 
biHtiea 

In  Commonwealth  v.  Webster,  6  Cush.  820,  the 
Supreme  Judicial  Court  of  Massachusetts  stated 
in  Its  charge  that  it  was  not  sufficient  to  estab- 
lish a  probability,  though  a  strong  one  arising 
from  the  doctrine  of  chances,  that  the  fact 
charged  against  the  prisoner  was  more  likely  to 
be  true  than  the  contrary,  and  said:  "  The  evi- 
dence must  establish  the  truth  of  the  fact  to  a 
reasonable  and  moral  certainty,  a  certainty  that 
convinces  and  directs  the  understanding,  and 
satisfies  the  reason  and  judgment  of  those  who 
are  bound  to  act  conscientiously  upon  it  This 
we  take  to  be  proof  beyond  reasonable  doubt" 

The  difficult  with  this  instruction  is  that  the 
words  "to  a  reasonable  and  moral  certainty" 
add  nothing  to  the  words  "  beyond  a  reasonable 
doubt;"  one  may  require  explanation  as  much 
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as  the  other.  In  CammonvMlth  ▼.  CkmUeif,  118 
Mbss.  24,  the  same  court  held  that,  m  applied 
to  a  judicial  trial  for  crime,  the  two  pnraaes 
were  synonymous  and  equivalent,  and  that  each 
signified  such  proof  as  would  satisfy  the  judg- 
ment and  consciences  of  the  luiy  that  the  crime 
churged  had  been  committed  by  the  defendant, 
and  so  satisfy  them  as  to  leaye  no  other  reason- 
able oonchision  possible.  It  was  there  also  said 
that  an  instruction  to  the  juiy  that  they  should 
be  satisfied  of  the  defendanvs  guilt  beyond  a 
reasonable  doubt  had  often  been  neld  sufficient, 
without  further  explanation.  In  many  cases  it 
may  undoubtedly  be  sufficient  It  is  simple, 
and  as  a  rule  to  guide  the  Jury  is  as  intelligible 
to  them  generally  as  any  which  could  be  stated, 
with  respect  to  the  conviction  they  should  have 
of  the  aefendanf s  ffuilt  to  justify  a  verdict 
apinst  him.  But  in  many  instances,  espe- 
cially where  the  case  is  at  all  complicated,  some 
explanation  or  illustration  of  the  rule  may  aid 
in  its  full  and  just  comprehension.  As  a  mat- 
ter of  fact,  it  has  been  the  general  practice  in 
this  country  of  courts  holding  criminal  trials  to 
give  such  explanation  or  illustration.  The  rule 
may  be  and  often  is  rendered  obscure  by  at- 
tempts at  definition,  which  serve  to  create 
doubts  instead  of  removing  them.  But  an  fllus- 
tration  like  the  one  given  in  this  case,  by  refer- 
ence to  the  conviction  upon  which  the  jurors 
would  act  in  the  weighty  and  important  con- 
cerns of  life,  would  be  likely  to  aid  them  to  a 
ri^bt  conclusion,  when  an  attempted  definition 
might  fail.  If  the  evidence  produced  be  of 
6ucn  a  convincing  character  tnat  they  would 
unhesitatingly  be  governed  by  it  in  such 
weighty  and  important  matters,  they  may  be 
said  to  have  no  reasonable  doubt  respecting  the 
^lilt  or  innocence  of  the  accused,  notwithstand- 
ing the  unceitainty  that  attends  all  human  evi- 
<ienoe.  The  instruction  in  the  case  before  us 
is  as  just  a  guide  to  practical  men  as  can  weU 
be  fiiven;  and  if  it  were  open  to  criticism  it 
-could  not  have  misled  the  jury,  when  consid- 
ered in  connection  with  the  further  charge,  that 
if  they  could  reconcile  the  evidence  with  any 
reasonable  hypothesis  consistent  with  the  de- 
fendant's innocence,  they  should  do  so,  and  in 
that  case  find  him  not  guilty.  The  evidence 
must  satisfy  the  judgment  of  the  jurors  as  to 
the  guilt  of  the  defendant,  so  as  to  exclude  any 
other  reasonable  conclusion. 

The  instruction  is  not  materially  dilZerent 
from  that  given  bv  Lard  Tenterden,  as  repeated 
and  adopted  by  Chitf  Baron  Pollock,  in  Batr. 
MuUer.  "I  have  heard,"said  the  Chief  Baion, 
addresshig  the  jury,  "  the  late  Lord  Tenterden 
frequently  lay  down  a  rule  which  I  will  pro- 
nounce to  you  in  his  own  language:  '  It  is  not 
neoessary  that  you  should  nave  a  certain^ 
which  does  not  belong  to  any  human  transac- 
tion whatever.  It  is  only  necessary  that  you 
should  have  that  certainty  with  which  you 
should  transact  your  own  most  important  con- 
•cerns  in  life.'  No  doubt  the  question  before 
you  to-day— Involving  as  it  does  the  life  of  the 
prisoner  at  the  bai^— must  be  deemed  to  be  of 
the  highest  importance;  but  you  are  only  re- 
quired to  have  that  degree  of  certainty  with 
which  you  decide  upon  and  concludevour  own 
most  important  transactions  in  life.  To  require 
more  would  be  really  to  prevent  the  repression 
of  crime,  which  it  is  the  object  of  criminal 
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courto  to  effect."  4  Fost  ft  Fin.  888-0,  note. 
We  are  tatisfled  tlu|t  the  defendant  was  in  no 
way  prejudiced  bv  the  instmctions  of  the  court. 
4.  On  the  final  aigument  to  the  jury,  the 
counsel  for  the  prosecution  alluded  to  the  case 
as  the  most  remarkable  one  ever  tried  in  the 
Territory,  and  to  "  the  many  times  it  had  been 
brought  before  the  tribunals. "  To  this  hitter 
remark  exception  was  takon^  Thereupon  the 
remark  was  withdrawn  by  the  counsel,  and  the 
court  said  to  the  jury  that  the  case  was  to  be 
tried  on  the  evidence,  and  that  they  were  not  to 
consider  it  with  respect  to  any  previous  trial, 
but  only  on  the  evidence  given  on  this  trial. 
The  counsel  for  the  defendant  now  contends 
that  this  allusion  was  in  contravention  of  that 
section  of  the  Act  of  the  Territory  regulating 
proceedings  in  criminal  cases,  which  declares 
that  "The  granting  of  a  new  trial  places  the 
parties  in  the  same  position  as  if  no  trial  had 
been  had,"  and  that  **  all  the  testimony  most  be 
produced  anew,  and  the  former  verdict  cannot 
be  used  or  referred  to  either  in  evidence  or  in 
argument"  Laws  of  Utah  1878,  p.  126,  g  81 7. 
The  object  of  this  law  was  to  prevent  the  ac- 
cused from  being  prejudiced  by  reference  to  any 
former  conviction  on  the  same  indictment. 
There  was,  in  fact,  no  reference  to  any  verdict 
on  a  previous  trial,  but  merely  a  mention  of  the 
times  the  case  had  been  before  the  courts,  so  as 
to  magnify  its  importance.  If  allusions  to  pre- 
vious trials,  such  as  were  here  made,  were  to 
vitiate  a  subsequent  trial,  a  new  element  of  un- 
certainty would  be  introduced  into  the  admin- 
istration of  justice  in  criminal  cases.  We  do 
not  see  that  the  defendant  was  in  any  way  prej- 
udiced by  such  reference,  '^e  fact  that  pre- 
vious trials  had  proved  unavailing  tdrj  per- 
haps have  induced  greater  care  andTcaution  on 
the  part  of  the  jury  in  the  consideration  of  the 
case. 
The  judgment  of  the  eourt  beiow  im^/lrmed, 
Trueoopy.   l^est: 

James  H.  MoKenney,  derk.  Sup.  Ooait-  ^.  8. 


GBORGE  8.  GREBR,  AppL 

JOHN  F.  WILT. 

(Bee&O.  BeporterM  ed.  412-I8QL) 

Chnttrtittion  qfctaum  of  lettore  paiewt^amur 
patent  <u  enidonee, 

L  Upon  a  bill  for  infrinfement,  patents  not  set 
up  in  the  answer  maybe  introduced  In  evMePoo,  to 
show  the  state  of  the  art  and  to  aid  In  the  oon- 
stniotion  of  the  plalntUTS  claim,  although  not  to  In- 
validate It  for  want  of  novelty. 

a.  The  fourth  claim  of  letters  patent  No.  inSM, 
for  an  Improvement  In  automatic  fruit  drierB, 
must  be  limited  to  the  mechanism  described  and 
shown.  Bald  claim  Is  not  Infringed  by  an  appanu 
tus  without  a  suspending  device,  and  In  which  each 
tray  can  be  lifted  and  Is  supported  independently. 

[No.  148Cl 
Submitted  Jan.  £4. 1S87.  Bedded  March  7, 1887. 

APPEAL  from  theOircuit  Ck>urt  of  the  United 
States  for  the  District  of  Delaware.    Re- 
ported below,  5  Fed.  Rep.  450.    Bevereed. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 
Mr.  F.  O.  McClearyt  for  appellant: 
Claims  must  be  construed  m  view  of  the 
state  of  the  art  at  the  date  of  the  invention. 

130  V.  H. 
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Wathing  Maehine  Co.  t.  Tool  Oo.  87  U.  8. 
20  Wall  842  (22: 808);  PitU  ▼.  Wem^e,  1  Biss. 
S7. 

A  patentee's  iiiTeiitioii  cannot  be  given  a 
broad  construction  so  as  to  cover  later  inven- 
tions, when  it  appears  from  the  state  of  the  art 
that  there  was  no  opportunity  for  a  great  orig- 
inal discovery;  and  the  claim  is  properly  limit- 
ed to  the  specific  immovement 

Root  V.  Lanib,  7  Fed.  Rep.  222.  See  also 
Jones  V.  Barker,  11  Fed.  Rep.  597;  WaMum 
A  Moen  Mfg.  Oo,  v.  Haish,  10  Biss.  65. 

An  equivalent  is  such  an  element  or  ingre- 
dient as  will  perform  the  same  function  as  one 
described  in  the  paten t»  and  which  was  well 
known  at  the  date  of  the  patent  as  a  proper 
substitute  for  the  one  described  in  the  patent 

StofTB  V.  Ham,  4  Cliff.  888;  Smith  v.  Down- 
iiM,  1  Fish.  Pat  Cas.  64;  WdUrnj  v.  Bxihbw 
Eamua  Trimming  Oo.  7  O.  G.  606;  WebBter  ▼. 
New  Brunawick  Carpet  Co.  5  O.  G.  622;  OiU 
T.  Wau,  89  U.  8.  22  WalL  1  (22:699);  Fullw 
T.  YenUer,  94  U.  8.  299  ^:  lO'H;  Stimpeon  v. 
BaUimore  A  8.  B.  B.  Co.  61 U.  8.  10  How.  829 
(13:441);  Schmidt  v.  Freese,  12  Fed.  Rep.  668. 

The  so-called  "doctrine  of  equivalents"  is 
based  upon  the  equitable  theory  that  a  patentee 
should  be  guarded  against  mere  colorable  eva- 
sions  of  ms  claims  and  trifling  medianlcal 
variations  in  the  details  of  his  devices.  It  was 
never  intended  as  a  bar  to  the  progress  of  in- 
vention; and  the  patentee  of  an  improvement 
on  a  prior  invention  cannot  invoke  the  doctrine 
of  eauivalents  to  suppress  other  inventions 
which  are  not  mere  colorable  evasions  of  the 
first 

Burden  v.  Coming,  2  Fish.  Pat  Cas.  477; 
Seymour  v.  Oebome,  8  Fish.  Pat.  Cas.  555. 

Where  a  patentee  is  not  a  pioneer  in  his  line, 
but  simply  an  improver,  he  cannot  broadly  in- 
voke the  doctrine  of  equivalents  to  cover  de- 
vices not  specifically  didmed  by  him. 

Tdbey  FkirrUture  Co.  v.  Colby,  84  O.  G.  1276. 

Mesen.  Samuel  A«  Duncan  and  Leonard 
C  Curtist  for  appellee. 

^4131      ^^'  JusUee  Blatchford  delivered  the  opin- 

'       ^  ion  of  the  court: 

This  is  a  suit  in  equity  brought  in  the  Circuit 
€6uu  of  the  United  States  for  the  District  of 
Delaware,  bv  John  F.  Wilt  against  (George  8. 
drier,  for  the  infringement  of  letters  patent 
Kg.  190868,  granted  to  Asa  Quincy  Reynolds, 
May  1,  1877,  for  an  "improvement  in  auto- 
matic fruit  driers."  The  specification,  draw- 
ings and  claUns  of  the  patent  are  as  follows: 

* '  Figure  1  is  a  partial  section  and  elevation  of 
m J  imnroved  fruit  drier,  showing  the  same  as 
being  located  over  an  ordinary  stove,  and  illus- 
trating a  simple  means  of  elevating  the  machine. 
Fig.  2  is  a  similar  view,  showing  the  drier  as 
located  over  a  large  furnace,  as  in  the  most  ex- 
tend ve  dry  houses.  Fig.  8  is  a  perspective  view, 
illtistrathig  the  improved  drier  in  a  position  re- 
moved from  over  an  ordinary  cooking  stove. 
Fig.  4  is  a  perspective  view  of  a  fragment  of  a 
square  traj  or  section,  showing  more  plainly  the 
metallic  hning  and  the  sockets  and  pins,  which 
nmy  be  conveniently  used  in  this  form  of  tray. 
Fig.  5  is  a  similar  view  of  a  fragment  of  a 
found  tray  or  section,  showing  also  the  tin  or 
metallic  Iminff.  Like  letters  of  reference  in  all 
the  figures  indicate  corresponding  parts. 
ISO  U.  S.  U.  S.,  Book  80. 


The  object  of  my  invention  Is  to  sfanplify  the 
construction  of  the  fruit  driers  in  common  use, 
both  for  domestic  and  factory  purposes,  reduc- 
ing the  cost,  increasing  the  efficiency,  and  ren- 
dering them  easier  te  be  manipulated,  and  at  the 
same  time  fire  proof,  and  capable  of  being  en- 
larged or  contracted  at  the  pleasure  of  the  ope- 
rator; to  accomplish  all  of  which  it  (the  inven- 
tion) consists  in  certain  details  of  construction 
and  combination  of  parts,  as  will  be  herein- 
after fully  described,  and  then  pointed  out  in 
the  claims. 

In  Fig.  1 N  is  an  ordinary  stove  or  heating 
drum,  over  which  is  located  the  drier,  condst- 
ing  of  a  number  of  travs  so  constructed  as  that 
any  one  will  receive  a  similar  one  above  and  also 
fit  over  a  similar  one  below.  For  thelighter  forma 
of  driers  I  propose  to  make  these  trays  of  the 
ordinary  sieves,  or  build  them  in  the  same  man* 
ner,  with  perhaps  two  or  more  braces  beneath 
the  forammatea  bottom,  to  give  it  sufficient 
strength  to  support  the  weight  of  fruit  E  is 
the  main  bodv  of  the  tray,  bavins  a  surrounding 
hoop,  L.  The  several  trays  being  of  one  size 
(save  the  uppermost,  to  be  hereinafter  de* 
scribed),  it  will  be  observed  that  each  one  will 
form  a  section  of  the  wall  of  the  drier,  no  mat- 
ter what  its  position,  and  that  this  wall  may  be 
increased  in  height  as  much  as  desired  or  found 
necessary. 

A  is  acrane  and  B  a  rope  or  chain  running 
over  it  and  controlled  by  the  windlass  O. 
From  the  cross  bars  C  the  ropes  or  diains  Q 
depend,  and  these  are  made  to  suspend  the 
drier  through  the  medium  of  the  handles  H  H, 
etc.,  upon  each  tray.  In  order  to  prevent  the 
drier  from  tipping  when  elevated,  three  or  more 
handles  should  be  employed  in  connection  witk 
a  corresponding  number  of  chains  or  ropes,  Q 
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At  M  is  shown  an  iron  ring,  supported 
ilightly  above  the  top  of  the  stove  N,  ana  upon 
which  the  lower  tray  rests.  The  drier  is  built 
up  as  follows:  Fruit  having  been  suitably  dis- 
posed in  a  trav,  the  hooks  upon  the  lower  ends 
of  the  ropes  G  are  placed  under  two  or  more  of 
the  handles  H  H,  on  the  lowermost  tray  of  the 
drier  already  over  the  stove,  and  the  whole  is 
elevated,  by  means  of  the  windlass  O,  a  trifle 


[416] 


more  than  the  depth  of  one  tray.  The  fresh 
tray  is  then  placed  upon  the  ring  M,  and  those 
above  lowered  upon  it,  being  so  guided  by  the 
hands  that  the  hoop  of  the  one  to  which  the 
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ropes  are  attached  will  fit  over  the  top  of  the 
one  placed  thereunder.  In  this  way  the  driei 
may  be  built  as  high  as  desired  by  the  succes- 
sive introduction  of  trays  below,  llie  swinging 
crane  and  windlass  combined  is  regarded  as  the 
simplest  means  likely  to  be  employed  for  ele- 
vating the  drier. 

As  the  drying  progresses  and  the  trays  are  ele- 
vated, the  fruit  therein  becomes  more  and  more 
compact  or  shriveled  up,  leaving  a  compar- 
atively free  passage  for  the  heated  ah*  through 
the  body  of  the  drier,  in  consequence  of  which 
very  much  of  said  air  would  pass  off  without  r^^  o^ 
accomplishing  the  work  intended;  and,  the  l^^^i 
partially  cured  fruit  oocupyin|:  considerably  less 
space  than  the  fresh,  it  is  desuable  that  one  or 
more  smaller  sized  trays  be  provided  for  its 
reception.  Upon  the  top  of  the  uppermost  of 
the  main  series  of  trays  I  place  a  flange,  F, 
having  a  circular  opening,  with  upwardly  pro- 
jecting collar,  over  which  flange  is  located  the 
the  tray  £,  made  in  all  respects  simiUff  to  those 
below  save  as  to  its  sixe.  This  flan^  serves  tp 
contract  the  flue  formed  by  the  senes  of  trays 
below,  and  if  the  partially  dried  fruit  be  pUoed 
in  the  tray  E,  it  will  partially  retard  the  flow 
of  the  air,  and  thus  utilize  so  much  thereof  as 
would  otherwise  be  wasted  in  the  completion 
of  the  drying  process.  Above  the  flange  F  any 
number  of  small  trays,  £,  may  be  placed;  beinff 
matched  one  upon  tne  other  m  a  manner  sinu- 
lar  to  those  below. 

Within  each  tray  I  propose  to  place  a  metallic 
liuiug,  i  t  (preferably  of  bright  tin),  the  object 
of  which  is  to  protect  the  wood  of  the  trays 
from  heat  and  prevent  moisture  from  penetrat- 
ing the  same. 

In  Fig.  2  the  series  of  trays  forming  the  dry 
house  is  shown  as  located  over  a  large  fumaoe 

E laced  below  the  flooring  O.  This  form  Is 
itended  for  the  lar^r  sizes  of  diy  houses,  and 
is  not  different  in  pnnciple  or  construction  from 
that  already  descnbed,  except  in  that  no  hoops 
are  illustrated  as  being  placed  upon  the  trays. 
These  may  be  connected  or  matdied  with  each 
other  by  any  desirable  and  appropriate  means. 

It  may  be  found  advantageous  to  construct  [4191 
the  trays  in  other  forms  than  circular,  ss  indi- 
cated in  Fig.  4,  wherein  the  pin  p  and  socket 
Pare  secured  at  suitable  points  upon  the  out- 
side, and  arranged  to  engsge  with  similar  sock- 
ets and  pins  upon  the  trays  above  and  below, 
after  the  manner  adopted  in  'molders*  flasks 
and  the  like. 

With  the  swinging  crane  the  drier  may  be- 
removed  from  over  tne  stove,  as  shown  at  Fig. 
8,  when  the  ordinaiy  cooking  operations  may 
be  performed  and  the  drier  returned  at  pleas- 
ure; or,  if  desirable,  the  drier  may  be  elevated 
above  the  stove,  leaving  sufficient  space  between 
the  two  for  the  cooking  utensils,  and  thus  the 
drying  and  cooking  processes  be  conducted 
simultaneously. 

At  D,  Figs.  1  and  2,  is  a  swivel  connectioii 
by  means  or  which  the  series  of  trays  may  be 
revolved,  and  thus  the  drjring  equalized 
throughout 

As  fast  as  the  fruit  is  thoroughly  cured  the 
travs  are  removed  from  the  top,  and  may  then 
be  inserted  at  bottom,  after  havmg  been  charged 
with  a  fresh  supply. 

In  all  fruit  dners  it  is  observed  that  the  ma- 
terial is  liable  to  contract  or  shrivel  insudi  % 
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manner  u  to  open  passages  for  the  heated  air, 
in  oonseqaence  of  which  the  fruit  in  the  trays  is 
unequally  dried,  the  air  passing  off  throuji^h 
these  passages  without  coming  in  contact  with 
the  surrounding  fruit.  This  difficulty  has  given 
rise  to  numerous  inyentions  calculated  to  obvi- 
ate it,  among  the  most  noticeable  of  which  are 
revolving  trays  and  revolving  covers  or  shields 
for  said  traya  These  are  found  in  practice 
expensive  to  build,  difficult  to  handle  and  move, 
and  liable  to  get  out  of  order;  and  it  is  a  veiy 
important  feature  of  the  present  invention  to 
do  awav  with  all  these  objections.  This  I 
accomplish  by  the  introduction  of  a  fan  wheel 
calculated  to  retard  the  ascending  currents  of 
heated  air,  and  to  distribute  them  uniformly 
across  the  whole  area  of  the  fruit-containing 
tray.  In  Fig.  1,  the  wheel  W,  composed  of  a 
series  of  inclined  blades,  is  pivoted  between  the 
two  bars  gg^  which  are  attached  to  the  metallic 
lining  t,  before  alluded  to.  It  Ib  sufficiently 
elevated  above  the  f  oraminated  bottom  I  as  not 
to  interfere  with  the  PJ|Acing  of  fruit  upon  said 
bottom,  if  desired.  The  inclined  blades  cause 
the  wheel  to  be  rapidly  revolved  by  the  ascend- 
ing currents  of  air,  and  these,  meeting  with  a 
i^nstance,  are  compelled  to  pass  by  the  blades 
In  a  uniform  manner,  said  blades  beiog  so  cut 
or  separated  as  that  they  shall  permit  the  pas- 
sage of  an  equal  quanUly  of  air  at  every  poiot 
Mow  the  bottom  of  the  tray  placed  next  above. 
Any  number  of  these  fans  maybe  placed  in  the 
series  of  trays,  as  is  apparent  m>m  the  con- 
struction above  described.  They  are  automati- 
cally operated,  not  liable  to  get  out  of  repair, 
and  they  are  found  to  be  very  ^dent  for  the 
purposes  intended.  If  the  currents  of  air  be 
▼ery  rapid  and  strong  the  revolutions  of  the 
-wheels  are  correspoiSinffly  lairid,  and  thus, 
under  all  chrcnmstances.  Sie  currents  are  auto- 
matically  zwilftted  and  always  evenly  distrib- 
tBted.  For  the  larger  sized  dners  the  wheel  W 
may  advantageously  be  placed  immediately 
over  the  funnd  mouth  8,  conducting  the  heat- 
ad  air  from  the  furnace  below,  as  m  Fig.  2. 
It  may  be  pivoted  in  any  desirable  way.  and 
other  fans  may  be  distributed  throughout  the 
series  of  trays.  When  the  trays  are  made  in 
square  form  one  fim,  occupying  as  much  space 
tberdn  as  possible,  will  be  found  to  work  satis- 
factorily. If  the  travB  be  made  oblong,  then 
two  fans  might  be  introduced,  the  better  to 
occupy  the  neoessaiy  space.  They  should,  of 
course,  be  made  to  work  upon  the  same  level. 
These  wheels  have  now  come  to  be  denom- 
inated 'flutter  wheels,'  and  I  desire  to  be  under- 
stood as  not  limiting  my  invention  to  any  par- 
ticular number  to  be  employed,  to  any  specified 
location  of  said  wheels  in  the  drier,  or  to  any 
particular  method  of  suspending  the  same,  so 
long  as  they  are  made  to  revolve  independently 
of  the  trays,  and  to  accomplish  the  results 
Intended. 

Having  thus  fully  described  my  invention, 
-what  I  daim  as  new  and  desire  to  secure  by 
letters  patent  is: 

1.  In  combination  with  a  series  of  fruit-dry- 
ing trays,  located  one  above  the  other,  a  sec- 
ona  or  supplementary  series  smaller  than  the 
lint,  and  adapted  to  operate  as  and  for  the  pur- 
poses explained. 

2.  The  plate  F,  adapted  to  cover  the  flue 
f  ormsd  by  the  lower  sories  of  trays,  and  to  re- 
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ceive  and  hold  the  upper  series,  the  whole  be- 
ing arranged  and  combined  substantially  as  ^et 
forth. 

8.  In  combioation  with  a  fruit-drying  tray, 
a  fan  whed  operated  by  the  ascending  currents 
of  heated  air,  movable  independently  of  said 
tray,  and  adapted  to  equalize  the  currents  of  air, 
in  the  manner  set  forth. 

4.  In  combination  with  a  fruit  drier,  the 
outer  waU  of  which  is  made  up  of  the  frames  of 
the  several  trays,  as  explained,  a  suspending  de- 
vice, operating  substantially  as  described,  and 
supporting  said  drier  from  a  point  in  or  on  the 
lowermost  trav  thereof,  for  the  objects  named. 

6.  In  combination  with  a  fruit  orier  adapted 
to  be  elevated,  in  the  manner  described,  and 
suspended  above  a  stove  or  furnace,  a  suspend- 
ing device,  subetantiaUv  as  shown,  provided 
with  a  swivel  connection,  as  and  for  the  pur- 
poses set  forth." 

Infringement  of  the  fourth  claim  onlv  is  al- 
leged, the  defendant's  apparatus  being  that  de- 
scribed in  letters  patent  No.  22105$  granted 
to  him  October  28, 1879,  for  an  "improvement 
in  fruit  d  riers. "  The  description  and  drawings 
of  that  apparatus,  in  the  spedflcation  of  that 
patent,  are  as  follows: 

"  The  nature  of  my  invention  consists  in  the 
construction  and  arrangement  of  a  fruit  evap- 
orator, as  will  be  hereinafter  more  fully  set 
forth.  In  order  to  enable  others  skilled  in  the 
art  to  which  my  invention  appertains  to  make 
and  use  the  same,  I  will  now  proceed  to  de- 
scribe its  construction  and  operation,  referring 
to  the  annexed  drawings,  in  which  Figure  1  is  a 
side  elevation  of  my  improved  fruit  evapora- 
tor. Fig.  2  ii  a  sectional  view  of  the  same. 
Fig.  8  shows  the  bottom  of  the  drier.  Fig.  4 
is  a  vertical  section  of  the  roof.  Fig.  6  shows 
one  of  the  boxes  with  removable  travs. 

A  represents  a  bed  frame,  of  suitable  dimen^> 
dons,  provided  with  four  uprisht  posts,  B  B». 
between  which  the  boxes  are  puced  for  form- 
ing the  walls  of  the  evaporator  and  holding  the 
traya  In  the  bottom  frame.  A,  axe  two  slight 
bars,  0  0,  crosshig  each  other  at  right  angfes, 
Id  the  center,  and  dividhig  the  bottom  of  the 
evaporator  into  four  equal  divisions.  In  each 
division  is  arranged  a  series  of  indined  slats,  a  a, 
and  the  four  series  of  said  slats  are  inclined  out- 
ward in  the  four  different  directions,  whereby, 
when  the  evaporator  is  set  over  the  furnace, 
the  current  of  hot  air,  as  It  ascends,  is  directed 
to  the  ddes  of  the  machine.  D  I>  represent 
the  boxes  which  go  to  form  the  walls  of  the 
evaporator,  and  which  are  open  at  the  top  and 
bottom.  Each  box  contdns  one  or  more  re- 
movable travs,  6,  which  rest  upon  cleats  d  on 
the  inside  of  the  box.  The  upper  edges  of  the 
dde  bars  of  each  box  D  are  made  v  shaped, 
while  in  their  under  edges  are  made  corre- 
sponding  grooves,  so  that  tne  boxes  will  fit  close 
together  and  can  easily  be  moved  back  and  forth. 
The  outer  sides  of  these  side  iMirs  of  the  boxes 
have  two  or  more  horizontal  notches,  x  or,  at 
each  end,  into  which  take  pivoted  pawls  h  h. 
These  pawls  are  pivoted  to  virtically  movable 
posts  or  uprights  1 1,  which  are  connected  to 
the  stationary  comer  posts  B  B  by  means  of 
rods  or  bars,  m,  attached  to  each  post  I,  and 
passing  vertically  through  eyes  t  in  a  groove  on 
the  stationary  post  B.  Eacn  movabte  upright 
I  is  provided  with  a  rack  bar,  »,  and  the  two 
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rack  ban  on  the  same  side  of  the  evaporalor 
are  opiated  by  piniona,  p,  on  a  horizontal  shaft, 
H.  The  two  shafts  H  H,  on  opposite  sides  of 
the  eTaporator,  are  operated  by  worms  J  J  on  a 
shaft,  E»  At  one  end  of  the  evaporator,  said 
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worms  taking  into  gearwheels  L  L  on  the  ends 
of  the  shafts  H  H.  The  shaft  E  is  provided 
with  hand  wheels  M  M  for  turning  the  same. 
In  operation,  the  first  box,  having  its  tray  or 
trays  filled  with  fruit,  is  pushed  in  over  theheater 
or  furnace,  and  after  being  there,  say  about  ten 
minutes,  more  or  less,  as  desired,  it  is  raised 
up  by  the  gearing  and  the  pawls  h,  attached  to 
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the  movable  uprights  I,  and  another  or  8eo> 
ond  box  similarly  filled  with  fmit  pushed  in 
under  the  first,  and  the  first  lowered  down  on 
the  second,  and  so  on  until  twenty  or  more 
boxes  with  trays  have  been  arranged  to  form 
the  evaporator.  It  will  be  noticed  that  with 
n^  mechanism  I  lift  each  box  indep^dently 
of  the  others,  so  that  I  can  lift  a  portion  above, 
leaving  the  boxes  of  the  lower  part  stationary, 
by  disengaging  the  pawls  below.  This  enables 
the  operator  to  examine  any  one  or  more  of  Uie 
boxes  by  sliding  them  out  while  thoee  above 
are  suspended. 

N  represents  the  cover  with  central  stack  O. 
This  cover  is  put  on  the  first  box  to  cause  a 
draft,  and  it  is  raised  by  resting  on  the  top  or 
first  box,  so  that  the  evaporator  is  complete  at 
all  times,  whetherone  or  twenty,  or  more  boxes 
are  inserted. 

In  the  cover  N  is  a  bottom,  P,  which  does 
not  extend  to  the  outer  edges  of  the  cover, 
thereby  causing  the  vapor  and  heated  air  to  be 
drawn  from  the  middle  to  the  sides  to  dry 
evenly;  and  it  also  aids  in  carrying  off  the 
fumes  of  the  sulphur,  when  sucn  is  used  to 
bleach  the  fruit. 

I  am  aware  that  a  fruit  evaporator  has  been 
made  with  upright  sliding  bars  or  posts  pro- 
vided with  spring  pawls,  which  pass  under 
the  trays  to  support  the  same,  but  in  such  case 
the  pawls  are  inaccessible,  and  none  of  them 
can  be  thrown  out  of  the  way;  whereas  in  my 
case  the  operator  can  easily  disengage  any  one 
or  more  pawls  on  each  post,  so  as  to  lift  any 
one  or  more  boxes,  or  all  the  boxes  together, 
as  may  be  desired." 

The  case  vras  brought  to  a  hearing  on  plead- 
ings and  proofs,  the  main  issue  raised'  by  the 
answer,  and  contested,  being  that  of  Infringe- 
ment. The  circuit  court  entered  a  decree  in 
favor  of  the  plaintiff,  awarding  a  perpetual  in- 
junction and  a  reference  as  to  profits  and  dam- 
ages, in  pursuance  of  which  a  final  decree  was 
rendered  against  the  defendant  for  $1,918.97, 
with  interest  and  costs,  from  which  he  has  ap- 
pealed. 

The  drcuit  court,  in  its  decision.  Wilt  v.  Orier, 
5  Fed.  Bep.  460,  said:  "This  patent*  (the 
plaintiff's)  "is  for  an  improvement  in  auto- 
matic fruit  driers,  and  Its  peculiarity  and  novd- 
ty  consist  in  mechanical  arrangements  and  de- 
vices by  which  a  stack  of  trays,  fitting  into 
each  other,  the  outer  edges  of  which  constitute 
the  outer  side  of  the  stack  of  trays  or  drying 
house,  are  moved  upwards,  and  suspended  by 
attachments  to  the  lower  tray.  In  oraer  that  a 
fresh  tray  of  fruit  can  be'  Inserted  at  the  bot- 
tom, and  the  process  repeated  at  pleasure,  thus 
building  up  the  drying  house  or  stack  from 
the  bottom.  It  is  not  contended  that  the  pa- 
tentee is  the  inventor  of  the  movable  trays, 
the  outer  walls  of  which  constitute  the  dxyiufc- 
house.  It  is  admitted  that  the  existence  of  such 
trays,  for  such  purpose,  is  old  in  the  art;  but 
the  complainant  contends  that  the  patentee  is 
the  originator  of  an  idea,  which  is  a  novel  and 
useful  one,  of  raising  the  stack  of  tray?  from  a 
point  on  the  lowermost  tray  of  the  stack,  thus 
making  an  opening  for  the  insertion  of  a  fresh 
tray  containing  fruit,  and  in  thbmanner  building 
the  stack  up  from  the  bottom  instead  of  from 
the  top;  ♦  *  ♦  the  object  and  value  of  the  pa- 
tent consisting,  not  in  the  use  of  any  special 
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machinery  for  eteyating  the  stack  for  the  pur- 
poses intended,  but  the  elevation  and  opening 
of  the  said  stack  at  the  bottom,  for  those  pur- 
poses, by  any  machinery  best  calculated  to  at- 
tain that  end.  »  ♦  »  The  court  is  therefore  of 
the  opinion  that  any  attempt  by  defendant,  or 
any  other  person,  to  elevate  the  stack  of  trays 
so  constructed  as  aforesaid,  and  from  a  point  at 
or  on  the  lowermost  tray  thereof,  so  as  to  in- 
sert new  trays  at  the  bottom  successively,  by 
any  mechanism  whatever,  adapted  to  accom- 
plish that  purpose,  and  which  is  a  mechanical 
equivalent  to  Uie  means  employed  by  the  com- 
plainant is  an  infringement  of  his  patent 

*'The  two  machines,  as  will  be  manifest 
upon  reference  to  the  specifications  and  draw- 
ings in  the  respective  patents,  are  alike  in  prin- 
ciple, having  a  stack  m  each  case  composed  of 
sectionsof  travs,fitting  upon  and  into  each  other, 
the  outer  waif  of  whidi  makes  up  and  forms  the 
exterior  of  said  stack  or  drying  house;  and  they 
are  also  alike  in  their  purpose  and  capacity  of 
beiDg  moved  upward  from  a  point  in  or  on  the 
lowermost  tray,  and  of  being  suspend^  in  that 
position,  so  as  to  admit  the  insertion  of  fresh 
trays  in  succession.  Thev  are  unlike  in  their 
r2spective  appliances  and  devices  by  which 
these  oblects  are  accomplished,  and  a&o  in  the 
facility  by  which  intermediate  trays  between 
the  top  and  bottom  can  be  removed.  The  de- 
vices by  which  the  trays  in  the  oomplainaht's 
patent  are  elevated  in  the  manner  described, 
for  the  purposes  mentioned,  are  the  cord  and 
pulley  passmgover  an  upright  crane,  regulated 
oy  a  windlass,  or  wheel  and  axle,  with  its 
ratchet  and  pawls,  *  *  *  the  point  of  suspen- 
sion *  *  *  being  directly  over  the  center  of 
the  stack;  and  £rom  the  ends  of  the  cross  bars 
to  which  the  rope  passing  through  the  pulley  is 
attached,  depend  ropes  or  chains,  whicn  are  at- 
tached by  hooks  to  handles  upon  the  lowier- 
most  trav  to  be  removed,  thus  contributing 
both  a  lifting  and  suspending  device.  *  •  * 
The  machine  embodying  the  defendant's  inven- 
tion *  »  *  exhibits  ue  following  means  for  ef- 
fecting the  elevation  of  the  stack  of  trays,  and 
their  suspension,  for  the  purpose  of  fulowing 
new  trays  to  be  inserted  at  the  bottom;  to  wit, 
four  movable  uprights,  each  having  a  series  of 
pivoted  pawls,  and  arranged  to  slide  in  four  sta- 
tlonaiy  posts,  secured  hi  a  frame,  in  combina- 
tion wiUi  a  series  of  boxes,  or  trays,  having 
notches  in  their  sides,  whereby  the  boxes  may 
be  lifted  independently  of  each  other,  or  all  to- 
gether. The  power  is  applied  through  the  me- 
dium of  two  worms,  situated  at  each  end  of  a 
drum,  or  shaft,  extending  along  the  side  of,  and 
atleastthewidthof  thestacktobelifted.  These 
worms  engage  into  appropriate  cog  wheels, 
affixed  to  two  other  drums,  or  shafto,  running 
at  ri^ht  angles  to  the  first  named  shaft,  on  oppo- 
site sides  of  the  stack,  and  extend  horizontBily 
the  length  of  the  same.  Upon  each  of  these 
last  mentioned  shafts  are  geared,  at  the  ends  of 
the  same,  small  cog  wheels,  which,  in  turn, 
gear  into  vertical  rack  bars  on  the  four  sliding 
posts  of  the  machine.  The  power  is  applied  by 
means  of  a  crank  at  the  end  of  the  first  named 
dram  or  shaft. 

"  Now,  here  Is  undoubtedly  a  contrivance 
and  device  by  which  the  novel  and  useful  in ven- 
Uon,  flnt  patented  in  the  Reynolds  patent, 
IfOU.S. 


*  *  *  of  elevatinff  the  stack  of  trays  from  a 
point  in  or  on  the  lowermost  tray  thereof,  so  as 
to  permit  the  insertion  of  a  fn»h  tray  at  the 
bottom ,  is  accomplished.  It  matters  not  wheth- 
er this  device  has  the  capacity  of  lifting  the 
upper  trays  in  the  series,  so  as  to  open  the  same 
for  inspection  or  for  any  other  purposes.  So 
long  as  it  accomplishes  the  purpose,  or  pos- 
sesses the  capacity,  of  moving  up  the  whole 
series  of  trays  from  a  point  on  the  lowermost 
tray  of  the  same,  so  as  to  permit  the  introduc- 
tion of  a  fresh  tray,  it  is,  in  that  respect,  an  in- 
fringement of  the  complainant's  patent;  nor  is 
this  conclusion  altered  because  oi  any  supposed 
advantages  gained  by  the  greater  facility  afford- 
ed by  the  Grier  patent  in  opening  the  stack  at 
any  point  above  the  lowermost  tray,  for  pur- 
poses of  inspection,  or  otherwise.  ♦♦♦  The 
court,  upon  the  best  consideration  it  can  give 
to  this  subject,  has  come  to  the  conclusion  that 
the  defendant  in  this  cause  has  used,  in  the  ele- 
vation and  suspension  of  the  stack  of  trays  in  this 
drier,  mechanical  appliances  and  contrivances 
which,  while  they  differ  somewhat  in  form  from 
those  used  by  the  complainant,  are  mechanical 
substitutes  and  equivalents  for  the  same;  aud 
in  the  use  of  the  same  for  the  accomplishment 
of  the  same  results  as  those  produced  by  the 
complainant's  invention,  the  aefendaut  has  in- 
fringed upon  the  exclusive  rights  secured  to  the 
complainant." 

The  specification  of  the  plaintiff's  patent 
states  that  the  invention  **  consists  in  certain 
details  of  construction  and  combinations  of 
parts."  The  existence  in  a  fruit  drier  of  mov- 
able  trays,  the  outer  walls  of  which  constitute 
the  diymg  house,  being  old,  the  subject  of  th6 
fourth  claim  is  the  arrangement,  in  a  fruit 
drier  with  such  trays,  of  a  suspending  device 
connected  with  the  drier  in  or  on  the  lower- 
most tray,  so  as  to  raise  that  tray,  with  aU  the 
trays  above  it,  and  allow  the  insertion,  under- 
neath all,  of  a  fresh  tray,  and  then  lower  the 
trays  above  it,  and  couple  the  suspending  de- 
vice again  to  the  lowermost  tray  and  so  on. 
This  is  the  effect  or  result  of  the  mode  of  ope- 
ration of  the  devices.  The  claim,  however,  ia 
not  for  a  process,  but  is  only  for  mechanism. 
The  decision  of  the  circuit  court  seems  to  be 
based  on  the  view,  that  the  daim  covers  all 
methods  of  raising  the  lowermost  tray  with 
those  above  it,  if  opportunity  is  ffiven  to  in« 
sert  a  fresh  tray  underneath;  and  that,  while 
the  appliances  and  devices  of  the  plaintiff  and 
defendant  are  Unlike  each  other,  the  defendant 
infringes  because  he  attains  the  same  result,  of 
insertinff  afinesh  tray  underneath,  while  the 
trays  before  inserted  are  moved  up  and  held  up 
by  a  force  imparted  to  the  lowermost  one  of 
them.  The  decision  describes  the  invention 
as  consisting  in  "elevating  the  stack  of  trays 
from  a  point  in  or  on  the  lowermost  tray  there- 
of,  so  as  to  permit  the  insertion  of  a  fresh  ti-av 
at  the  bottom;"  and  it,  in  effect,  regards  all 
mechanism  for  causing  such  elevation  in  such 
manner  as  a  mechanical  equivalent  for  the 
patented  mechanism,  because  the  result  is  to 
allow  a  fresh  tray  to  be  inserted  underneath. 
And  this  is  the  view  urged  here  by  the  appellee. 

The  defendant  introduced  in  evidence  tliree 
United  States  patents— one  to  Adam  Snyder, 
No.  48788,  July  11, 1865,  for  a  "  fruit  drier;" 
one  to  Josephs.  Okey  and  Ferdinand  A.  Lehr, 
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No.  106289,  October  11, 1870,  for  an  "  improye- 
ment  in  froit  driera;"  and  one  to  Joel  Orlando 
Button,  No.  156286,  September  22, 1874,  for  an 
"  improTement  in  fruit  driers."  Their  intro- 
duction was  objected  to  by  the  plaintiff,  be- 
cause they  were  not  set  up  m  the  answer.  But 
th^  were  reoeiyable  in  evidence  to  show  the 
state  of  the  art,  and  to  aid  in  the  construction 
of  the  plaintilTs  claim,  though  not  to  inyalidate 
that  claim  on  the  ground  of  want  of  novelty, 
when  properly  construed.  Vanee  y.  OampbeU, 
66  U.  8.  IBUck,  427, -480  [17: 168,  172];  BaO- 
mocf  a.  y.  2>uMf,  79  U.  S.  12  WalL  47, 65  [20: 
266, 2691;  BraunhY.  Piper,  91  U.  S.  87,  41  [28: 
200,  2011:  Eachm  t.  BroomaU,  116  U.  8.  429, 
484J29:U9,421]. 

The  Snyder  patent  and  the  Okey  and  Lelir 
patent  show,  each  of  them,  in  a  fruit  drier,  a 
series  of  trays,  arranged  one  above  another  so 
that  the  frames  of  the  trays  form  the  wall  of  the 
drier.  The  Button  patent  shows  a  fruit  drier, 
within  which  is  a  movable  frame,  which  car- 
ries racks  that  rest  upon  each  other.  The  racks 
are  Inserted  through  a  door  inmiediately  above 
the  frame,  one  by  on&  and  each  one  is  sepa- 
rately elevated  on  the  frame  by  cam  levers  till 
it  is  held  by  spring  catches,  which  move  back 
while  a  rack  is  being  elevated,  and  as  soon  as  it 
passes  spring  out  and  support  it,  while  the 
frame  is  being  lowered  for  another  rack.  Each 
rack  goes  up  with  the  frame,  and,  having  been 
inserted  at  the  extreme  bottom,  it  carries  up  the 
radu  above  it,  when  it  reaches  them,  and  soon 
un^  they  can  be  successively  taken  out  at  the 
top.  The  frames  of  t^e  trays,  which  thus  rest 
on  each  other,  constitute,  in  a  measure  and  to 
a  degree,  the  walls  of  a  chamber  in  which  the 
diring  takes  place. 

Movable  trays,  the  outer  walls  of  which  con- 
stituted the  drying  chambers,  beiDgold,  and  ap- 
paratus having  existed  before  to  raise  a  tray  or 
rack,  and  a  column  of  racks  above  it  and  in- 
sert a  fresh  one  at  the  bottom,  and  the  two  hav- 
ing been  used  in  connection,  the  fourth  claim 
of  the  plaintiffs  patent  must  be  limited  to  the 
mechanism  described  and  shown.  The  circuit 
court  made  no  reference  to  the  Button  patent 

The  plaindlTs  patent  describes  and  claims 
"  a  suspending  device,  operating  substantially 
as  described."  The  defendant  naa  no  such  sus- 
pending device.  The  plaintiff  has  a  crane, 
with  suspended  ropes,  and  his  lowermost  tray, 
while  bemg  raised,  necessarily  carries  on  it  the 
weight  of  all  the  trays  and  fruit  above  it.  In 
the  defendant's  iwparatus  each  tray  can  be  lifted 
independently  of  the  others,  ana  each  trey  is 
supported  independently,  so  that  the  weight  of 
the  series  of  trays,  and  of  the  fruit  on  them, 
need  not  rest  entirely  on  the  lowermost  tray. 
This  result  being  different  from  that  in  the 
plaintiff's  device,  the  mechanism  is  different 
and  is  not  an  equivalent  of  that  of  the  plaintiff, 
any  more  than  the  plaintiff's  is  the  equivalent 
of  Button's.  The  fourth  claim  of  the  patent,  if 
valid,  cannot  be  construed  so  as  to  cover  the 
defendant's  apparatus. 

T7ie  decree  of  the  Oireuit  Court  Urevereed,  and 
the  eaeeie  remanded  to  that  Court,  toith  a  direo- 
tion  to  dismiss  the  bill  of  complaint,  toith  costs. 

True  copy.    Test: 

James  H.  MoKenney,  Clerk,  Sup.  Ooun,  U.  8. 
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H.  C.  BPBIDBL  BT  AL.,  Bxra.  etc.,  of  Sliai  i^'^'^^ 
Spbidel,  Deceased,  Appit.^ 

JACOB  HENRICI  bt  al..  Trustees  of  Habt 
xomr  SociBTT  of  BsAysB  Coxthtt.  Pehh- 

STLVANIA. 

(See  8.  G.  BepcMrfeerM  ed.  877-8BQD 

gVtfffs  limiUMm  of  aetian§—biU  ^  former 
member  qf  Hamumf  8oeiet§  UmitaUon  efaO' 
Uon  in  eqyitif. 

1.  Lemfth  of  Ume  Is  no  bar  to  a  trust  cleaHy  «^ 

tabllsh^,  aod  express  trusts  are  aot  witbin  tbfl 
Statute  of  iHimftatiOQS;  but  time  beg^os  to  run 
lU^Qiit  B  tnj«i  a§  Hoon  a«i  It  is  oppiily^  disavowed  Xyf 
tt^o  trofltee,  iiuristliur  upoa  an  adverse  rl^bt  anil  in- 
tt^ro^t  whlcH  Is  otf^orly  and  unequlvo^ly  made 
linowTj  to  the  c»tu<  Ttte  fnw!. 

IL  In  case  of  ajQ  Implied  orconHtructirn  tni^^  im-^ 
lees  there  tias  heeti  a  frandiilBut  conc'etLlJDt^at  of 
ttie  cause  of  action^  lapc;^  of  time  Is  oa  oomplete  a 
t]«Lr  In  pqult?  b»  at  law. 

3,  A  i^ourC  of  equity  will  refudo  relief  whete  a 
party  haa  slept  on  his  rights,  aad  aoquJeeced  for  a 
grcut  lonff  th  of  tlmt** 

i^  A  b  I  ll  tiled  by  a  former  member  nf  the  Harmon j 
Sc^ciety,  an  imlBi*?otiM>mto*l  iii&oclatlOD  of  Indf- 
ylduai^  llvinfT  tn^^ptber  aa  a  eommunitj*  claimtoir  a 
eburo  iti  Its  prOT *ny,  l8  1 5 eld  to  be  too  ljiU\  oiore 
than  lift;  yeiirs  hairm;?  ulapo^  sliico  tlie  cx>mplalja- 
aut  ceae*^  to  be  a  memtwr  of  ttio  Sooiety, 

[Ko.  930 
Argued  Ike.  U,  1SS6.      Ikcided  Mar.  7, 1SS7. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Pennsyl- 
yania.  Reported  below,  16  Fed«  Bep.  758. 
Affirmed, 

The  histoiy  and  facts  of  the  case  appear  in 
the  opinion  of  the  court 

Messrs,  Wm*  Reinecke,  Oeorm  Hoad- 
bjr»  Edgar  M,  Johnson,  Edward  ColSon,  George 
Hoadly,  Jr, ,  for  appellants: 

The  Harmony  Society  is  not  a  charity.  It  is 
an  association  for  mutual  assistance  and  sup- 
port, physioi],  moral,  and  spiritual. 

Kain  y.  Oibbonev,  101  U.  S.  362(25:813): 
Cbcks  y.  Manners,  L.  R.  12  Eq.  574;  Anon,  8 
Atk.  277;  Carne  y.  Long,  2  De  Gex.  P.  &  J.  75; 
Be  Claries  Trusts,  L.  R.  1  Oh.  Diy.  497;  Be  But- 
ton, L.  R.  4  Exch.  Diy.  54. 

The  definition  of  a  charity,  nyen  by  Mr, 
Justice  Gray,  in  Jackson  y.  PhiUipn,  14  Allen, 
539,  556,  has  been  generally  accepted  in  thia 
country.  It  is  as  follows:  "A  charity,  in  the 
legal  sense,  may  be  more  full^  defined  as  a  gift, 
to  be  applied  consistenfly  with  existing  laws, 
for  the  benefit  of  an  indefinite  number  of  per- 
sons, either  by  bringing  their  minds  or  hearts 
under  the  influence  of  education  or  religion,  by 
relieying  their  bodies  from  disease,  suneringor 
constraint,  by  assisting  them  to  establish  them- 
selyes  in  life,  or  by  erecting  or  maintaining 
public  buildings  or  works,  or  otherwise  lessen- 
ing the  burdens  of  goyemment.  It  is  imma- 
tcnal  whether  the  purpose  is  called  charitable 
in  the  ^t  itself,  if  it  is  so  described  as  to  show 
that  it  is  charitable  in  its  nature." 

As  between  trustee  and  cestui  que  trust,  there 
is  no  such  thing  as  an  illegal  trust  At  least 
the  fiduciary  cannot  set  up  illegality  as  against 
the  beneficiary. 

Walden  y.  BodXey,  89  U.  S.  14  Pet  150  (10: 

■  ;  Ber^amin  v,  Oill,  45  Ga.  110;  WheOer  y. 
Black,  26  W.  Ya.  266, 281;  Great  Eastern  B,  R. 
Co,  y.  Turner,  L.  R.  8  Ch.  App.  149. 
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'Wbflther,  therefore,  the  trust  in  this  case  was 
tn  fact  illegal  or  not,  Spddel  had  the  right  and 
the  dicuit  court  was  bound  to  treat  it  as  legal, 
and  the  Statute  of  Limitations  did  not  benn  to 
ran,  nor  was  there  anything  to  quicken  his  dil- 
igence to  sue,  growing  out  of  its  peculiar  char- 
acter. It  was  a  continuing  and  subsisting 
trust,  in  which  each  trustee  in  succession  to 
Rapp  down  to  the  present,  is  averred  and  (by 
the  aemurrerX  admitted  to  have  taken  and  he'd 
posseflsion.  Unless  a  trust  Is  repudiated  by 
clear  and  unequivocal  words  and  acts  of  the 
trustee  who  claims  to  hold  the  trust  property 
as  his  own,  and  such  repudiation  and  daim  are 
brought  to  the  notice  of  the  beneficiary  in  such 
manner  that  he  is  called  upon  to  assert  his  equi- 
table rights,  the  Statute  of  Limitations  does  not 
run. 

PhiHppi  V.  PMlippe,  116  U.  S.  157  (29: 339); 
Bo(meY.  Cliilei,  85  U.  S.  10  Pet.  177,  228  (9: 
888, 404:);8eifmourY.  Freer,16V.  S.  8 WaU.  202 
<19: 308). 

Mugn.  Qeorge  Shiraa,  Jr.»  and  0.  6, 
Faterman,  for  appellees: 

Both  in  England  and  the  state  and  federal 
courts  in  the  United  States,  it  has  been  an  es- 
tablished doctrine  of  courts  in  equity  to  with- 
hold relief  from  those  who  have  delayed  for 
an  unreasonable  length  of  time  in  asserting 
their  claims,  and  this  altogether  indei>endently 
of  tlie  existence  of  Statutes  of  Limitations. 

MaxweiU  v.  Kennedy,  49  U.  S.  8  How.  210  (12: 
1051);  Qodden  v.  Kimmdl,  99  U.  S.  201  (25: 431); 
WoodY.  CarperUar,  101 U.  S.  135  (25: 807);  Lans- 
dais  V.  Smith,  106  U.  S.  391  (27:  219). 

This  is  not  by  any  means  the  first  or  onlj 
case  brought  by  recreant  members  against  this 
venerable  Society.  In  1832,  one  Schreiber, 
who  had  left  the  Society,  brought  an  action  for 
an  account  in  the  Court  of  Common  Pleas 
of  Beaver  County.  That  court  refused  to  sus- 
tain the  action,  and  its  Judgment  was  affirmed 
by  the  Supreme  Court  of  Pennsylvania,  in  an 
opinion  delivered  by  Chief  Justice  Qibaon. 

Schrtber  v.  Bapp,  5  Watts,  362. 

In  1853  a  bill  was  filed  against  the  Trustees  of 
the  Harmony  Society  by  Joshua  Nachtrieb, 
who  claimed  to  have  been  un  justlv  and  violent- 
ly excluded  from  the  Society,  and  asked  for  an 
account.  This  bill  was  sustained  by  the  Cir- 
cuit Court  of  the  United  States,  but  its  decree 
was  reversed  by  this  court. 

Bakers.  Naditridf,  60  U.  8. 19  How.  126(15: 


The  function  of  courts,  under  our  system  of 
jurisprudence,  does  not  extend  to  passmg  judg- 
ment upon  the  orthodoxy  of  differing  forms  of 
belief,  or  upon  the  sincerity  of  learned  and 
pious  teachers.  Courts  can  only  interfere  when 
public  morals  are  outraged,  or  private  rights 
infringed.  The  vafirue  allegations  of  complain- 
BBt's  rail,  assailing  the  religious  belief  in  which 
bis  parents  lived  and  died,  and  in  which  he 
himself  was  reared  and  continued  until  his 
twenty-fourth  year,  do  not  present  issuable 
oDiatter  upon  which  the  court  can  pass. 

[3851       'A^*  Juttiee  Gray  delivered  the  opinion  of 
the  court: 

This  bill  was  filed  against  the  Trustees  of  the 
Harmony  Society,  an  unincorporated  associa- 
tion of  persons  living  together  as  a  community, 
by  a  former  member  of  the  Society,  claimiug 
ISO  U.S. 


asharein  proper^  in  the  hands  of  the  Trustees. 

The  bOl  is  sought  to  be  maintained  on  the 
ground  that  the  trust  was  not  a  charity,  in  the 
legal  sense,. and  the  members  of  the  Society 
were  equitable  tenants  in  common  of  the  prop- 
erty held  in  trust  The  learned  counsel  for  the 
appellants  differ  in  thehr  views  of  the  tnist; 
the  one  insisting  that  it  was  unlawful  because 
founded  in  fraud  and  against  public  policy, 
and  should  therefore  be  dissolved;  and  the 
other  contendingthat  it  was  a  lawful  and  con- 
tinuing trust.  We  have  not  found  it  necessary 
to  consider  which  of  these  is  the  sound  view, 
because  we  are  of  opinion  that  the  plaintiff  did 
not  show  himself  to  be  entitled  to  invoke  the 
interposition  of  a  court  of  equity. 

As  a  general  rule,  doubtless,  length  of  time  [386] 
is  no  bar  to  a  trust  clearly  established,  and  ex- 
press trusts  are  not  within  the  Statute  of  Limit- 
ations, because  the  possession  of  the  trustee  is 
presumed  to  be  the  possession  of  his  cestui  que 
trust.  Prevost  v.  Oratz,19  U.  S.  6  Wheat.  481, 
497  [5 :  811, 315] ;  Leu>is  v.  Hawkins,  90  U.  S.  23 
Wan.  119, 126123: 113, 114];  ILRCh.Y.Du^ 
rant,  95  tf.  S.  576  r24: 8911. 

But  this  rule  is  in  accordance  with  the  reason 
on  which  it  is  founded,  and,  as  has  been  clearly 

Sointed  out  by  GhanceUor  Kent  and  Mr.  Justice 
tory,  subject  to  this  qnalificatlon:  that  time 
begins  to  run  a^nst  a  trust  as  soon  as  it  is 
openly  disavowed  by  the  trustee,  insisting  upon 
an  adverse  right  and  interest  which  is  clearly 
and  unequivocally  made  known  to  the  cestui 
que  trust;  as  when,  for  instance  such  trans- 
actions ti^e  place  between  the  trustee  and  the 
cestui  que  trust  as  would  in  case  of  tenants  in 
common  amount  to  an  ouster  of  one  of  them  by 
the  other.  Kane  v.  Bloodgood,  7  Johns.  Ch.  90, 
124;  Bobinsm  t.  Hook,  4  Mason,  139,  152; 
Baker  v.  Whiting,  3  Sumn.  475,  486;  Oliver  v. 
Piatt,  44  U.  S.  8  How.  333,  411  Lll:622,  657]; 
This  qualification  has  been  often  recognized  In 
the  opinions  of  this  court,  and  distinctly  af- 
firmed by  its  latest  Judgment  upon  the  subject. 
WiUiscm  v.  Watkins,  28  U.  S.  3  Pet.  43,  52  [7: 
596,  6001;  Boone  v.  Chiles,  35  U.  S.  10  Pet.  177, 
223  19: 888, 404];  Seymour  v.  Freer,  75  U.  S.  8 
Wall.  202, 218  ri9:306, 311];  Bacon  v.  Bives,  106 
U.  S.  99,  107  [27:69, 71];  Philippi  v.  Philippe, 
115  U.S.  151  [29:336]. 

In  the  case  of  an  implied  or  constructive 
trust,  unless  there  has  been  a  fraudulent  con- 
cealment of  the  cause  of  action,  lapse  of  time 
is  as  complete  a  bar  in  equity  as  at  law.  Hor>- 
enden  v.  AnnesUy,  2  Sch.  &  Lef .  607, 684;  Beck- 
ford  V.  Wade,  17  Yes.  87.  In  such  a  case,  CJiief 
Justice  Marshall  repeated  and  approved  the 
statement  of  Sir  Thomas  Plumer,  M.  R.,  in  a 
most  important  case  in  which  his  decision  was 
affirmed  by  the  House  of  Lords,  that  ^'Both  on 
principle  and  authority,  the  laches  and  non- 
claim  of  the  rightful  owner  of  an  equitable  es- 
tate, for  a  period  of  twenty  years  (supposing 
it  the  case  of  one  who  must  within  that  period 
have  made  his  claim  in  a  court  of  law,  had  it 
been  a  legal  estate),  under  no  disability,  and  [B811 
where  there  has  been  no  fraud,  will  constitute 
a  bar  to  equitable  relief,  hy  analogy  to  tbe 
Statute  of  Limitations,  if,  during  all  that  period, 
the  possession  has  been  under  a  claim  unequiv- 
ocally adverse,  and  without  anything  having 
been  done  or  said,  directly  or  indirectly,  to  rec- 
ognize the  title  of  such  rightful  owner  by  the 
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heat.  162, 174  [6: 289, 2961;  Oholmonr 
Clinton,  2  Jac.  &  W.  1,  176,  and  4 


adverse 
U.  S.  10 
deley  v, 
Bligh.  1. 

Independently  of  any  statute  of  limitations, 
courts  of  equity  uniformly  decline  to  assist  a 
person  who  has  slept  upon  his  rights  and  shows 
no  excuse  for  his  laches  in  asserting  them.  '  'A 
court  of  equity/'  said  Lord  Camden,  "has 
always  refused  its  aid  to  stale  demands,  where 
the  party  slept  upon  his  rights,  and  acquiesced 
for  a  great  length  of  time.  Nothing  can  call 
forth  this  court  into  activity  but  conscience, 
good  faith  and  reasonable  diligence;  where 
these  are  wanting,  the  court  is  passive,  and  does 
nothing.  Laches  and  neglect  are  always  dis- 
countenanced; and  therefore,  from  the  begin- 
ning of  this  jurisdiction,  there  was  always  a 
limitation  to  suits  in  this  oouft/  Smith  v.  (Hay, 
8  Bro.  Ch.  640,  note.  This  doctrine  has  been 
repeatedly  recoo^nized  and  acted  on  here.  Piatt 
y.'Vattier,  84  U.  8.  9  Pet.  405  [9:1781;  Me- 
KnighiY.  Taylor, ^V.  8.1  How.  161  [11:86]; 
Bowman  v.  Wathen,  42  U.  8.  1  How.  189  [11  : 
971:  Wagner  Y.  Baird,  48U.  8.  7  How.  284  [12: 
6811;  Badger  v.  Badger,  69  U.  8.  2  Wall.  87 
[17:  8361;  Hume  v.  BeaU,  84  U.  8.  17  Wall. 
886  [21:  6021;  Ma^fh  v.  Whitmore,  88  U.  8.  21 
Wall.  178  [22:482];  SuXUvan  v.  Portland  db 
K\  R.  R.  Co.  94  U.  8.  806  [24:  8241;  Oodden  v. 
Kimmeir,  99  U.  S.  201  [25:  481J.  In  Hume  v. 
Beale,  the  conrt,  in  dismissmff,  because  of 
unexplained  delay  in  suing,  a  hmhy  eeetuie que 
trust  against  a  trustee  under  a  deed,  observed 
that  it  was  not  important  to  determine  whether 
he  was  the  trustee  of  a  meredrv,  legal  estate,  or 
whether  his  duties  and  responsioilities  extended 
further.  17  WaU.  848  [60g.  8ee  also  Brioht  v. 
'^Legerton,  29  Beav.60,  and  2  De  Gex,  F.  A  J.  606. 

When  the  bill  shows  upon  its  face  that  the 
plaintiif ,  by  reason  of  lapse  of  time  and  of  his 
own  laches,  is  not  entitled  to  relief,  the  oblec- 
tion  may  be  taken  by  demurrer.  MaxweU  v. 
Kennedy,  49  U.  8.  8  How.  210  [12 :  1051];  Nor 
tional  Bank  v.  Carpenter,  101 U.  S.  667  [25:816]; 
Landtdale  v.  Smith,  106  U.  8.  891  [27: 219]. 

The  allegations  of  this  bill,  so  far  as  they  are 
material  to  the  defense  of  laches,  are  in  sub- 
stance as  follows: 

The  Harmony  8ociety  is  a  voluntarv  associa- 
tion, formed  in  1806  by  the  plaintiff's  parents 
and  other  heads  of  families,  who  had  emigrated 
from  Germany  under  the  leadership  of  one 
Rapp,  and  become  subject  to  his  control  in  both 
spiritual  and  temporal  affairs.  In  that  year 
Rapp,  for  the  purpose  of  acquiring  absolute 
dominion  over  tneir  means  and  mode  of  living, 
falsely  and  fraudulently  represented  to  them  that 
they  could  not  be  saved  from  eternal  danma- 
tion,  except  by  renouncing  the  plan  of  a  sep- 
arate home  for  each  family,  yielding  up  all 
their  possessions,  as  had  been  done  by  the  early 
Christians,  and  laying  them  at  the  feet  of  Rapp 
as  their  afiostle,  to  be  put  into  a  common  fund 
of  the  8ociely,  and  thenceforth  living  as  a  com- 
munity under  his  control,  receiving  in  return 
only  the  necessaries  of  life;  and  they,  induced 
by  and  relying  on  his  fidse  and  fraudulent 
representations,  immediately  yielded  up  all 
their  possessions  to  the  common  fund  of  the 
Society,  and  placed  the  fund  in  his  keeping  as 
their  trustee,  and  thenceforth  lived  as  a  com- 
munity or  common  household,  submitted  them- 
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selves  and  th^r  families  to  do  for  the  com- 
munity such  work  as  he  directed,  allowed  the 
avails  thereof  to  form  part  of  the  common  fund, 
and  relinquished  to  him  and  his  successors  in 
the  leadership  of  the  community  the  manage- 
ment of  the  trust  fund  and  the  control  of  their 
own  persons  and  those  of  their  wives  and  chil- 
dren, and  received  only  the  neoessaries.of  life 
in  return.  Rapp  received  and  accepted  the 
trust  fund,  and  all  the  accretions  to  it  by  the 
work  of  the  inhabitants  of  the  community  or 
otherwise,  not  as  his  own,  but  in  trust  for  the 
members  of  those  families  and  the  contributors 
to  the  fund,  and  for  their  common  benefit;  and 
always,  up  to  his  death  in  1847,  recognized  and 
acknowledged  said  trust,  and  disclaimed  any 
greater  interest  in  the  fund  than  that  of  any 
other  contributor,  and  any  other  right  to  its 
management  and  control  than  by  virtue  of  his 
leadership  of  the  community.  In  1807  Rapp 
obliged  his  followers  to  abjure  matrimony,  and 
thenceforth  did  not  permit  them  to  marry 
in  the  community,  and  compiled  anyone  about 
to  marry  to  leave  it.  The  plaintiff  was  bom  in 
the  community  in  1807,  and  was  reared  in  and 
as  a  part  of  it,  under  Rapp's  teachings  and  roooi 
control,  and  faithfully  worked  for  it  from  the  [•S*! 
age  of  twelve  to  the  age  of  twenty-four  years, 
and  allowed  the  avails  of  his  work  to  become 
part  of  the  common  fund,  and  received  in 
return  nothing  but  the  necessaries  of  life,  which 
were  of  far  less  value  than  the  avails  of  his 
work;  and  in  1881,  being  about  to  marry,  had 
to  leave  and  did  leave  the  community.  The 
trust  fund  so  received  and  accepted  by  Rapp, 
with  its  profits,  interest  and  accretions,  now 
amounts  to  $8,000,000,  and  yields  an  annual 
income  of  |200,000,  and  is  held  by  the  defend- 
ants on  the  same  trust  on  which  Rapp  held  it  in 
his  lifetime;  and  neither  Rapp  nor  tne  defend- 
ants ever  rendered  any  account  to  the  plaintiff 
or  to  the  beneficiaries  of  the  fimd,  although 
the  plaintiff,  before  bringing  this  suit  in  May, 
1882,  demanded  of  the  £fendants  an  account 
and  a  settlement  of  his  share. 

The  trust  on  which  Rapp,  and  the  defendants 
as  his  successors,  held  the  common  fund  of  the 
Harmony  Society,  is  described  in  one  place  in 
the  bill  as  "  for  the  members  of  said  families 
and  the  contributors  of  said  fund,  and  for  their 
common  benefit,"  that  is  to  Bay,  as  is  clearly 
explained  by  what  goes  before,  in  trust  for 
their  common  benefit  as  a  community,  living 
together  in  the  community,  working  for  the 
community,  subject  to  the  regulations  of  the 
community,  and  supported  by  the  community. 
This  was  the  "said  trust"  which,  as  the  bill 
afterwards  alleges,  Rapp,  up  to  his  death,  and 
his  successors,  until  the  bnnging  of  this  suit, 
"always  recognized  and  acknowledged."  The 
constant  avowal  of  the  Trustees,  that  they  held 
the  trust  fund  upon  such  a  trust,  \&  wholly  in- 
consistent with  and  adverse  to  the  daim  o)  the 
plaintiff  that  they  held  the  fund  in  trust  for  the 
benefit  of  the  same  persons  as  individuals, 
though  withdrawn  from  the  community,  living 
by  themselves,  and  taking  no  part  in  its  work. 

The  plaintiff,  upon  his  own  showing,  with- 
drew  from  the  community  in  1881,  and  never 
returned  to  it,  and  for  more  than  fifty  year^ 
took  no  step  to  demand  an  account  A  the 
Trustees,  or  to  follow  up  (be  rights  which  he 
claimed  in  this  bill. 
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If  he  ever  bad  any  rights,  he  could  not  assert 
them  after  such  a  aelav;  not  on  the  ground  of 
an  express  and  lawful  trust,  because  the  ex- 
press trust  stated  in  the  bill,  and  constanthr 
avowed  by  the  Trustees  during  this  long  period., 
was  wholly  inconsistent  with  any  trust  which 
would  sustain  his  claim;  not  on  the  ground 
that  the  express  trust  stated  in  the  bill  was  un- 
lawful and  void,  and  therefore  the  Trustees  held 
the  trust  fund  for  the  benefit  of  all  the  contrib- 
utors in  proportion  to  the  amounts  of  their 
contributions,  because  that  would  be  an. im- 
plied or  resulting  trust,  and  barred  by  lapse  of 
time.  In  any  aspect  of  the  case,  therefore,  if 
it  was  not  stnctly  within  the  Statute  of  Limita- 
tions, yet  the  plaintifl  showed  so  little  vigi- 
lance and  so  great  laches  that  the  circuit  court 
rightly  held  Uiat  he  was  not  entitled  to  relief 
in  equity. 

It  is  proper  to  add  that  this  decision  does 
not  rest  in  annr  degree  upon  the  Judgm^ts  of 
the  Supreme  dourt  of  Pennsylvania  and  of  this 
court,  ui  the  cases  cited  at  the  bar.  in  favor  of 
the  Trustees  of  the  Harmony  Society  in  suits 
brought  against  them  by  other  members,  be- 
cause each  of  those  cases  differed  in  its  facts, 
and  especially  in  showing  that  the  Society  had 
written  articles  of  association,  which  are  not 
disclosed  by  this  bill.  Sc/triberY,Bapp,  6Wam, 
851;  Baker  v.  Ifaehirieb,  60  U.  a  19  How.  126 
[15:  528]. 

Decree  c^fflrTMd. 

Trueoopy.   Test:  ^  ^ 

James  H.  MoKenney,  Olerk,  Sap.  Oourti  U.  8. 


[390]  R08EWBLL  G.  R0L8T0N  bt  al.,  Ttos- 
tees,  AND  THE  HANNIBAL  AND  ST. 
JOSEPH  RAILROAD  COMPANY,  ApptB., 

V. 

THOMAS  T.  CRITTENDEN,  Governor; 
PHIL.  E.  CHAPPELL,  Treasurer;  JOHN 
WALKER,  Auditor;  AMD  THOMAS  T. 
CRITTENDEN  bt  al.,  Fund  Commission- 
en  of  the  Statb  ot  Missoubl 

THOMAS  T.  CRITTENDEN,  Governor; 
PHIL.  E.  CHAPPELL,  Treasurer;  JOHN 
WALKER,  Auditor;  and  THOMAS  T. 
CRITTENDEN  btal.,  Fund  Commission- 
ers of  the  Statb  ot  Missoubi,  AppU,, 

9. 

ROSEWELL  G.  ROLSTON  bt  al..  Trustees, 
AND  THE  HANNIBAL  AND  8T.  JO- 
SEPH RAILROAD  COMPANY. 

(See  a  a  Beporter«s  ed.  80(MR) 

Indebtedneei  ef  the  Hannibal  and  8t,  Joeeph 
BaUroad  Company  to  the  State  cf  Miseourt — 
payment  of'-comtructum  of  itatute—when 
stMl  againet  an  oJHeer  %$  not  against  the  State, 

1.  Tlie  State  ot  Iflflsouri,  under  certain  Acts  of 
VBSL  and  IttS,  loaned  Its  credit  to  the  Hannibal  and 
&U  Joseph  Railroad  Company,  and  issued  its  bonds 
to  the  extent  of  $8,000,000  for  that  purpoee,  reoeiv* 
tog  statutory  liens  on  the  property  of  the  Ck>m- 
iHUiy  to  seoore  the  payment  of  the  amount  required 
io  meet  both  pilncipai  and  Interest  so  as  to  exon- 
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erate  the  state.  By  the  Act  of  Tebmary  20, 186S,  it 
was  provided  that  the  Company  ndffht  issue  bonds 
to  w''^""-*  th<~  TTTf*"""  Trfth  T^hirrt  to  Ptit  ^^^  ^T^^lobt- 
edtj-  .     .  :..    ..JI--    'i  .',.:...■.   ,-:l---  t^f  be 

rel-ii-i''J  iiM'.  (■ii---il  ijvi-f  Ul>  ihti  bulikif^  of  Um  neiw 
botji!:-.  [t'  I-'  v^.ijj.i  umirT  the  Act*  Thei  Coinp'uiy 
hav  1 1  nr  r^«  ^r  i  TH  ■'■  I  r  j  1 1'^  f In vtrtiur  of  Ua  di'sl r«  to  e  s;  er- 
dfli  I  Ili  nu^.'ii.riiy  limfertwl  by  Bald  Act  the  Act  of 
Mtii'  ij  -ii,  J-"],  v^i;H  enacted,  pro  villi  ng-  for  thoditi- 

SQ-i'jHj  \.'t  Eho  i[|  )!iOrduo  tWstiite  wlion  jmi'l  In* 
uIh^c  jijcntly^  the?  (omTitmy  paid  to  the  St  sit  e 
$8.'':^iJlJii,  lielfi^r  the  princlr«:il  aii'l  iiitrrost  tbt^n  cHje^* 
Ae  ilic  Lwuiia  bsueil  l>y  tb<?  ^tuU'  were  tjot  due  and 
conl']  Siiit  he  itidecmutl,  tlie Biate  oilicei'a  claimed 
that  tlu.'  CoiujwiDy  vfiis  ptill  IfuMc  Cor  th&  nmrmnt 
rei\\n\tjii  to  meet  tJif^  Inrerrat  on  ^tild  bonds.  U  1*041 
aluLL  tlkii  to  *mjt>ln  ihu  rcilin -uji'tit  ot  thu  lienfl 
of  I  lie  St;tti?  tiOL'iiiii?)^  of  niH)[i::>  [junl  Of  interest  J 
an>l  to  si'eisn'  from  ^lieriovrTinir  UKMij^sfifninoutof 
sail]  Iki.^  [trtnithri  for  hy  ttM'  Ai't  of  |)*t}fp,  It  U*b*;^lil 
thut»  utiikT  tho  Act  of  l>sarj.  If  ri^tivmejit  was  mude 
in  mo[ju>\  it  nUimlil  be  of  n  sum.  if  stov,  in  adiJitlon 
to  t  Itt?  fjii'iMil'  hie  l>rin<ls  whirli  wouffi  enable  the 
Stiirfj  ti!  take  nii  niio  4iiTictd  un  ecjUfU  amount  of  \ta 
Otht.-r  n  pt'T  cieiit  iDdcbt^'dDCfn  then  outPtamlinKT 
anl  that  tlie  Act  ot  im\  wi\s  a  dircctian  to  ihr  ttute 
oflioers  to  ac^^opt  the  money  when  olTcri:;d  by  the 
Coin  pan  y,  ami  Co  luie  It  a*j  fuNt  iw  rtiioiJed  Jn  thepay- 
ineiit  of  tho  (jroueral  inrlebtA'Uncsft  of  the  Stjite; 
such  pLiynient^  when  ttrndt.-,  to  iipt*mte  m  a  dls- 
chiTM'e  ot  tho  Company  Irxmi  oil  liabiUty  for  the 
paymi'ur  of  either  prificitial  or  lntei>3St  of  an  equal 
axiii*oiji  uf  tbe  bondfl  Thicb  had  been  i^ued  for  Its 
beutifit. 

2.  The  Acts  of  1865  and  IRBl  11  ro  not  tn  con  ft  lot 
with  the  provisions  of  rhe  ^flsnouH  Conatltutlon 
which  require  the  enffirceuient  of  the  li&a  held  by 
the  State  upon  any  niiiroad,  and  prohibit  its  re- 
lease or  alienation,  or  the  releoee  or  extlngnJahmecit 
of  any  indebtedness  tn  t  he  f^tato.  The  payment  of 
the  obligation  in  advuiu-e  of  ita  maturity*  with  a 
view  to  the  use  of  the  ru^ney  bo  paid,  Jn  tiikini;  up 
other  debts  of  the  bt^iio  lit  maturity,  la  the  legvJL 
equivalent  of  a  payment  of  the  liability  of  the 
Company  in  aooordance  with  the  original  terms  on 
whloh  it  was  created. 

3.  What  occurred  between  the  Company  and  the- 
oifioers  ot  the  State  in  connection  with  said  pay- 
ment by  the  Company  Is  immaterial,  as  said  om- 
cers  could  only  do  what  was  authorized  by  the- 
statutes. 

i.  A  suit  against  a  state  otBcer  to  compel  him  to 
do  what  a  statute  reouires  of  him  is  not  a  suit 
against  the  State,  within  the  meaning  of  the  Elev- 
enth Amendment. 

[Nos.  68,  213.1 
Argued  Dee.  l,t,lS86.    Decided  March  7, 1887. 

APPEALS  from  the  Circuit  Court  of  the 
United  States  for  the  Western  District  of 
Missouri    Reverted  in  part,  affirmed  in  part. 

Reported  below,  as  ICaleton  v.  Orittenden,  1,0 
Fed.  Rep.  264;  3  McCrary,  883. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court 

Mesers.  John  F.  Dillon  and  Elihu  Root,. 
for  plaintiffs. 

Meeen.  D.  A.  DeArmond  and  John  B» 
Henderson,  for  defendants. 

Jfr.mKr</i/sfMS0WaitedeUveredtheopiii-    r392] 
ion  of  the  court: 

This  was  a  suit  in  equity  brought  hy  Rose- 
well  G.  Rolston,  Heman  Dowd,  and  Oren  Root, 
Jr.,  Trustees  in  a  mortgage  made  by  the  Han- 
nibal and  St.  Joseph  Railroad  Company,  a. 
Missouri  corporation,  to  restrain  the  executive 
officers  of  Siussouri  from  selling  the  mortgaged 

goperty  under  prior  statutory  mortgages  in 
vor  of  the  State,  on  the  ground  that  &e  lia- 
bility for  which  the  earlier  liens  were  created 
had  been  satisfied,  and  that  they,  as  Trustees, 
were  entitled  to  an  assignment  of  those  liens. 
The  material  facts  are  these: 

The  Hannibal  and  St.  Joseph  Railroad  Com- 
pany was  incorporated  l^  the  State  of  Missouri 
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under  a  statute  for  thai  puipoee,  approved  Feb- 
ruary 16, 1847,  to  build  ana  operate  a  railroad 
from  Hannibal,  on  the  Miasisfflppi  River,  to  St 
Joseph,  on  the  Missouri  To  expedite  the  con- 
struction of  the  road  the  State  passed  an  Act, 
which  was  approved  Februair  22,  1861,  to 
issue  to  the  Companv  its  own  oonds  as  a  loan 
of  credit,  redeemable  at  the  pleasure  of  the 
Legislature  at  any  time  after  the  expiration  of 
twenty  years  from  the  date  of  their  issue,  with 
inter^  payable  semi-annually,  at  the  rate  of 
6  per  cent  per  annum,  in  the  City  of  New 
York,  on  the  first  days  of  January  and  July 
in  each  and  every  year.  The  acceptance  of 
these  bonds  by  tiie  Ccnmpany  was  U>  operate  as 
a  mortffaee  on  its  road  "  for  securing  the  pay- 
ment of  the  principal  and  interest  of  the  sums 
of  money  for  which  such  bonds  shall  *  *  * 
be  issued  and  fwjcepted,  ♦  ♦  ♦  ."  The  Com- 
pany also  became  liound  to  "  make  provision 
for  punctual  redemption  of -the  said  oonds  so 
issued  ♦  •  ♦  to  them,  •  ♦  ♦  and  for  the  punct- 
ual payment  of  the  interest  which  shall  accrue 
thereon  in  such  manner  as  to  exonerate  the 
treasury  of"  the  "  State  from  any  advances  of 
money  for  that  purpose."  If  default  should 
be  made  by  the  Company  in  the  payment  of 
either  the  principal  or  the  interest,  the  Gov- 
ernor was  authorized  to  sell  the  road  at  auc- 
tion, first  giving  a  required  notice. 

Under  tne  authoritv  of  this  statute  bonds 
were  issued  by  the  State  to  the  Companv  at 
different  times  between  December  28,  1858, 
and  September  24,  1866,  to  the  amount  of 
$  1 ,600,000,  for  which  the  Company  and  its  rail- 
road became  bound  in  the  manner  spedfled. 

On  the  10th  of  December,  1866,  the  Com- 
pany not  having  then  completed  its  road,  an- 
other Act  was  passed  by  the  General  Assembly, 
authorizing  a  further  loan  of  the  credit  of  the 
State,  in  bonds,  to  the  amount  of  $1,600,000. 
These  were  to  be  thirty  years'  bonds.  Section 
2  of  this  Act  was  as  follows: 

"  Sec  2.  The  loan  of  the  State's  credit  under 
this  Act  shall  be,  and  it  is  hereby  declared  to 
be,  upon  the  condition  of  a  first  lien  or  mort- 
age, as  contained  and  reserved  in  the  Act  of 
February  22,  1851,  hereinbeforo  recited,  and 
the  same  shall  in  all  respects  be  held  to  be  an 
extension  of  ihe  loan  of  state  credit,  under  the 
said  mortgage  provisions,  securing  the  State  in 
this  as  in  the  former  loan,  upon  the  same  equal 
and  unrestricted  bases,  as  to  each  and  every 
bond  of  the  State  so  issued,  under  said  Acts  or 
either  of  them." 

Under  this  authority  other  state  bonds  were 
issued  to  the  Company  to  the  prescribed  amount, 
maturing  as  follows: 

November  10, 1886 $  600,000 

February  28,  1887 1,000,000 

On  the  20th  of  February.  1866,  the  follow- 
ing Act  of  the  General  Assembly  of  Missouri 
was  approved: 

''An  Act  to  Provide  for  Redudng  the  Indebt- 
edness of  the  State. 

"Be  it  enacted  bv  the  General  Assembly  of 
the  State  of  Missouri  as  follows: 

"Section  1.  The  Hannibal  and  St.  Joseph 
Railroad  Company  is  hereby  authorized  to  issue 
its  bonds,  signed  by  the  president  and  counter- 
signed by  the  secretary  of  the  Company,  in 
sums  of  one  thousand  dollars  each,  with  cou- 
pons attached,  bearing  interest,  payable  semi- 
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annually,  at  the  rate  of  6  per  cent  per  annum, 
and  having  hot  less  than  ten  yean  to  run,  and 
to  the  amount  of  three  millions  of  doQars,  the 
payment  of  the  same,  with  the  aocruinff  inter* 
est,  to  be  secured  hy  a  mortgage  or  deed  of 
trust  conveying  to  three  trustees,  to  be  named 
therein,  hy  and  with  appropriate  forms  of  ex- 
pression, and  for  the  purpose  of  securing  the 
payment  of  said  bonds  and  interest,  and  for  no 
other  purpose,  on  the  road  of  said  Company, 
with  all  its  franchises,  rolling  stock  and  appur- 
tenances, subject,  however,  to  all  the  liens  and 
liabilities  existhig  in  favor  of  the  State  by  virt^ 
ue  of  any  law  of  the  State  at  the  time  said 
bonds  may  be  issued  and  delivered. 

"Sec  1.  Whenever  the  trustees  provided  for 
in  the  first  section  of  this  Act  shall  pay  into  the 
treasury  of  the  State  a  sum  of  money  equal  in 
amount  to  all  indebtedness  due  or  owmg  by 
said  Company  to  the  State,  and  all  liabilities 
incurred  by  the  State  l^  reason  of  having  is- 
sued her  bonds  and  loaned  the  same  to  said 
Company  as  a  loan  of  the  credit  €i  the  State. 
togeUier  with  all  interest  that  has  and  may  at 
the  time  when  sudi  payment  shall  be  made 
have  accrued  and  remain  unpaid  by  said  Com- 
pany, and  such  &ct  shall  have  been  certified 
to  the  Governor  of  the  State  by  the  treasurer, 
who  is  hereby  directed  to  make  such  certificate, 
then^  the  Governor  of  the  State  is  hereby  au- 
thorized and  required  to  make  over,  assign  and 
convqr  to  the  trustees  aforesaid  all  the  first 
liens  and  mortgages  now  held  by  the  State  im- 
der  the  provisions  of  an  Act  of  the  Leg^ature 
of  the  State  approved  February  22,  1861,  to 
secure  the  payment  of  a  loan  of  the  credit  of 
the  State  to  said  Railroad  Company  in  the  sum 
of  one  million  five  hundred  thousand  dollars; 
and  also  of  an  Act  of  the  Legislature  approved 
December  10, 1866,  to  secure  the  payment  of  a 
like  loan  of  the  credit  of  the  State  m  the  sum  of 
one  million  five  hundred  tho\isand  dollars;  and 
such  conveyance  shall,  by  appropriate  expres- 
sions, convey  to  said  trustees  all  and  singular 
the  rights,  titles  and  interests  held  by  the  State 
under  the  several  Acts  of  the  Legislature,  as 
aforesaid,  in  and  to  said  railroad,  its  rolline 
stock,  franchises,  and  appurtenances,  to  hold 
the  same  as  security  for  the  payment  of  the 
bonds  of  the  road  authorized  by  the  fiirst  seo- 
tion  of  this  Act,  and  the  interest  thereon,  with 
full  power  to  sell  and  dispose  of  the  same,  in 
case  of  the  failure  of  saia  Company  to  meet 
and  pay,  at  maturity,  the  interest  or  principal 
of  said  oonds,  or  any  of  them,  and  to  have  and 
exercisQ  all  the  rights  and  powers  which  be- 
lon(;  to  the  people  of  the  State  of  Missouri,  and 
which,  by  the  provisions  of  the  Acts  of  the 
Legislature,  as  aforesaid,  they  might  have  exer- 
cised by  and  through  the  Governor  of  the 
State;  Provided,  That  nothhig  in  this  Act  shall 
be  construed  so  as  to  render  ttie  State  of  Mis- 
souri liable  in  any  case  for  the  payment  of  the 
bonds  or  interest  thereon,  authonzed  to  be  is- 
sued by  the  first  section  of  this  Act. 

"Sec.  8.  The  treasurer  of  the  State  is  hereby 
authorized  and  directed  to  receive  of  the  trus- 
tees aforesaid,  in  payment  of  three  millions  of 
dollars,  and  interest,  as  provided  in  the  second 
section  of  this  Act,  any  of  the  outstanding 
bonds  of  the  State  bearing  no  less  than  6  per 
cent  interest,  or  of  the  unpaid  coupons  thereof, 
at  their  par  value. 
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*'86e.  4.  The  true  intent  and  meaning  of 
this  Act  ia  to  place  the  persons  and  parties  who 
may  hold  the  bonds  of  the  road  authorized  to 
be  issuedby  the  first  section  of  this  Act,  throogh 
the  trustees  herein  proyided,  in  the  same  lesal 
position  which  the  people  of  the  State  of  Mis- 
souri now  hold,  with  foil  powers  to  act  in  the 
premises  as  the  said  State,  bv  its  Governor, 
mie^bt  have  done;  and  it  shall  be  the  duty  ox 
Knell  trastees  to  proceed  to  adyertise  and  sell 
the  road  with  its  appurtenances,  as  aforesaid, 
and  in  the  manner  provided  for  the  sale  of  the 
same  by  the  Govemor  of  the  State  in  the  Acts  of 
the  Legislature  aforesaid,  whenever  they  shall 
receive  a  request  so  to  do  in  writing,  signed  by 
persons  ana  parties  representing  not  less  than 
one  third  of  tne  bonds  authorized  to  be  issued 
by  the  first  section  of  this  Act,  and  which  may 
be  still  outstanding;  but  only  in  case  the  said 
Railroad  Company  shall  have  made  default  in 
the  payment  of  the  principsl  or  interest  on  said 
bonds  when  the  same  has  become  due;  and  all 
needed  authority  to  do  the  same  shall  be  main- 
tained, and  all  needed  decrees  shall  be  issued 
,«iMii  ^y  ^^^  ^  <^7  count  of  competent  jurisdiction 
tavoj  j^  j^j^  State,  either  in  law  or  equity;  and  such 
sale,  so  made  as  herein  provided,  shall  be 
deemed  and  held  in  all  respects  good  and  valid 
in  law. 

"Sec  6.  The  provisions  of  this  Act  qhall  not 
be  construed  to  modify,  release,  exonerate,  dis- 
cbaree  or  relieve  said  Railroad  Company  from 
any  duty,  liability,  obligation,  penalty  or  for- 
feiture to  which,  under  former  laws,  said  Com- 
pany may  be  liable  to  the  people  of  the  State 
of  Missouri,  on  any  account  whatever,  except 
from  the  payment  of  the  several  sums  of  money 
as  is  in  this  Act  provided. 

"Sec.  6.  This  Act  to  take  effect  fiom  and 
after  its  passage." 

When  this  Act  was  passed,  it  is  said  in  the 
brief  of  the  attorney-general,  "The  bonds  of  the 
State  were  woith  in  the  market  from  66  to  88 
cents  on  the  dollar,  and  there  were  outstanding 
on  January  1, 1865,  state  aid  bonds  loaned  to 
different  railroad  companies  to  the  amount  of 
many  millions  of  dollars,  beside  $888,000  of 
other  state  bonds,  and  over  $5,000,000  of  past 
due  coupons  on  state  aid  bonds  loaned  to  the 
railroads."  The  testimony  shows  conclusively 
that  no  interest  had  been  paid  on  any  of  the 
aid  bonds  except  those  of  this  Company  since 
January  1, 1861. 

On  the  21st  of  March,  1874,  an  Act  of  the 
General  Assembly  of  Missouri,  "To  authorize 
the  issue  of  new  state  bonds  in  renewal  of  cer- 
tain other  bonds  heretofore  issued  to  the  Han- 
nibal and  St  Joseph  Railroad  Company,  and 
to  maintain  and  perpetuate  the  first  uen  of  the 
State  to  secure  the  payment  thereof,"  was  ap- 
proved. Down  to  this  time  the  Company  had 
not  availed  itself  of  the  privileges  of  the  Act  of 
FebruaTT  20, 1865,  but  it  had  promptiy  met  and 
provided  for,  at  maturity,  the  interest  on  all  its 
Btote  bonds.  Bv  this  new  Act  it  was  provided 
that  whenever  the  owner  or  owners  of  any  of 
the  bonds  issued  to  the  Company  under  the  au- 
thori^  of  the  Actof  February  22, 1851,  "shall 
present  such  bond  or  bonds  for  renewal  to  the 
Treasnrer  of  the  State,  and  shall  satisfy  such 
r^^ifi  treasurer  that  he  or  they  are  the  real  and  bona 
tide  holders  and  owners  of  such  bond  or  bonds, 
and  that  the  same  have  not  been  paid  by  the 
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Stitt,  or  liy  the  said  GompMiy,  and  that  they 
hayenoC  been  taken  up  and  placed  in  the  hands 
of  the  Tmstees  to  secure  the  payment  of  other 
bonds  issued  by  said  Company^  as  authorized 
by  the  Act  entitled  'An  Act  to  Provide  for  Re* 
ducfaig  the  Indebtedness  of  the  State,'  approved 
February  20, 1865,  the  treasurer  shall  certify 
the  fact  to  the  Govemor  of  the  State,  and  the 
Govemor  shall  thereupon  cause  to  be  issued  in 
renewal  of  such  old  bonds,  and  deliver  to  the 
holder  or  holders  thereof,  new  bonds  of  the 
State  of  Missouri,  in  lieu  thereof,  said  bonds  to 
be  signed  by  the  Govemor  and  countersigned 
by  \he  Secretary  of  State,  sealed  with  the  seal 
of  the  State,  and  registered  in  the  office  of  the 
State  Auditor,  and  they  shaU  be  of  the  same 
denomination  and  tenor  of  the  old  bonds,  for 
which  they  are  to  be  exchanged;  and  they  shall 
have  the  same  rate  of  interest  with  like  cou- 
pons, and  be  payable  in  the  same  time  and 
manner  as  said  old  bonds." 

Ample  provision  was  then  made  forthe  pres- 
ervation of  the  original  security,  and  the  Com* 
pany  was  made  liable  for  the  payment  of  the 
renewal  bonds  to  the  same  extent  and  in  the 
same  way  it  had  been  for  the  originals.  The 
Company  formally  accepted  the  provisions  of 
this  Act,  and  under  it  renewal  bonds  were  is- 
sued to  the  amount  of  $1,499,000,  one  of  the 
original  bonds  for  $1,000  having  been  paid. 
These  renewal  bonds  mature  as  follows: 

July  1,1894 $500,000 

July  1,1896 203,000 

January  1,1896 165,000 

July  1,1896 614,000 

July  1,1897 17,000 

The  Company  having  at  all  times  met  the  in* 
terest  on  these  Donds  as  it  matured,  as  well  as 
that  on  the  bonds  issued  under  the  Actof  1855^ 
the  board  of  directors,  on  the  19th  of  January, 
1881,  adopted  a  plan  for  refunding  its  debt, 
which  contemplated  a  discharge  oi  its  obliga- 
tions to  the  State  in  the  way  provided  for  in  3ie 
Act  of  Februazy  20, 1865.  A  few  days  previ- 
ous to  this  time  the  officers  of  the  State  had 
been  informally  approached  on  the  subject,  but 
on  that  day  negotiations  were  regularly  opened 
by  the  following  letter  from  the  President  of 
the  Company  to  the  Govemor  of  the  State: 
"  Hon.  THoa.  T.  Crittendbn, 

"Oatmmor  (f  the  State  of  Missouri. 
''Dbab  Sib:  it  is  the  desdre  of  the  directors 
of  the  Hannibal  and  St  Joseph  Railroad  Com- 
pany to  relieve  the  State  of  Missouri  from  the 
burden  which  the  State  assumed  in  pursuance 
of  a  wise  and  liberal  policy  to  aid  the  construc- 
tion of  the  road  when  the  Company  was  in  its 
infancy. 

"  The  interest  upon  the  three  millions  of  state 
aid  bonds  has  been  regularly  paid  by  us,  in- 
cluding the  coupons  due  January  1, 1881 .  We 
now  ynsh  to  pay  into  the  treasury  of  the  State 
the  entire  sum  of  principal  and  the  accrued  in- 
terest since  that  date,  in  fulfillment  of  the  obli- 
gation which  rests  upon  the  Company  to  pro- 
vide for  the  payment  of  bonds.  This  course 
appears  to  have  been  contemplated  in  the  Act 
of  the  Legislature  of  the  State  of  Missouri,  en- 
titled 'An  Act  to  Provide  for  Reducing  the  In- 
debtedness of  the  State.'  approved  Febmary  20, 
1865.  So  long  a  time  has  elapsed  since  the  pas- 
sage of  that  Act  that  we  have  considered  it  our 
duty  to  communicate  with  you  upon  the  sub- 

nz 


89(Ha9 


BuFiuDCB  Ck>im  or  thb  Uhttbd  8ta' 


Ject,  in  the  first  InstaDoe,  in  older  tliat  there 
may  be  a  fuU  onderBtanding  and  oo-operation 
in  the  action  of  the  Raihroaa  ComiMUij  and  the 
officers  of  the  State. 

"  We  should  be  very  glad  to  receive  any  sug- 
gestion which  may  occur  to  you,  affecting  the 
convenience  of  the  State  or  the  duties  dF  the 
officers  of  the  State,  depending  upon  our  pro- 
posed action.  It  is  our  desire  to  complete  the 
transaction  as  sood  as  possible  after  the  period 
which  must  expire  hefore  a  meeting  of  the  Com- 
pany can  be  had  to  approve  the  necessary  ar- 
rangements 

**  I  remain,  with  great  respect,  your  obedient 
servant,  Wm.  Dowd,  PreiiderU." 

After  this  letter  was  received  hv  the  Gover- 
MAAi  nor,  Mr.  Walker,  the  Auditor  of  State,  went  to 
i^*^  J  i^g^  York,  where  he  had  an  interview  with  the 
officers  of  the  Company.  At  this  interview 
propositions  were  made  on  both  sides,  but  no 
conclusion  was  reached.  On  the  return  of  Mr. 
Walker  from  New  York  he  made  a  report  in 
writing  to  the  Board  of  Fund  Commissioners, 
under  date  of  February  24,  1881,  giving  an  ac- 
count of  what  he  had  done  and  the  suggestions 
he  had  made.  This  report  was  communicated 
by  the  Qovemor  to  the  General  Assembly  the 
next  day,  accompanied  by  a  message,  of  which 
the  followhig  is  a  copy: 

"EXBCITTZVB  OmoB, 

"Cttt  of  Jeffebson,  Feb.  95, 1881. 

''Sir:  I  have  the  honor  to  lay  before  you  a 
communication  from  Hon.  John  Walker  to  the 
Board  of  Fund  Commissioners  of  Missouri. 
Mr.  Walker,  as  a  member  of  that  board,  recent- 
ly visited  the  City  of  New  York  for  thepurpose 
of  conferring  with  the  officers  of  the  Hannibal 
and  St.  Joseph  Raiboad  Company  in  regard  to 
the  proposition  of  that  Company  to  discharge 
the  lull  amount  of  what  it  claims  is  its  present 
indebtedness  to  the  State.  The  result  of  Mr. 
Walker's  conference  with  those  officials  is  fully 
set  forth  in  the  accompanying  communication. 

"I  recommend. that  you  aaopt  such  legisla> 
tion  as  will  enable  the  Fund  Commissioners  to 
use  or  dispose  of  whatever  sum,  if  any,  may  be 
accepted  by  the  State  from  the  Hannibal  and 
St.  Joseph  Railroad  Company. 

"  I  do  not  mean  to  say  that  the  State  will  ac- 
cept the  sum  of  $8,000,000  in  complete  satis- 
faction of  the  liability  incurred  by  the  State  in 
aid  of  said  Company.  I  think  the  liability  ex- 
tends to  the  maturity  of  the  bonds;  and  as  the 
Company  has  heretofore  met  its  obligations  to 
the  State  promptly,  and  has  there^  secured 
the  confidence  of  the  people  of  the  State,  who 
were  for  many  years  in  doubt  as  to  the  final  re- 
sult of  our  complications  with  that  road,  I  trust 
that  it  will  be  equslly  as  honorable  in  the  future, 
and  so  act  as  to  retain  the  confidence  which  its 
past  conduct  has  inspired. 

"  In  case  the  whole  or  any  part  of  the  money 
due  from  the  Company  is  accepted,  its  receipt 
■  ^  r^A-i    ought  not  to  find  us  unpreparea  for  its  prompt 
I^OOl    and  profitable  disposal. 

"Very  Respectfully, 

"ThOS   T.  CBTTTEinDCK. 

"Hon.T.  p.  Bashaw, 

Speaker  of  the  House  of  Representatives." 

Afterwards  the  General  Assembly  passed  the 
following  Act,  which  was  approved  March  29, 
1881: 
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"An  Act  to  Provide  for  the  Transfer  to  the 
State  Sinking  Fund  any  Surplus  Money  That 
May  Be  In  the  State  Treasury,  Kot  Necessary 
to  Defray  the  Current  Expenses  of  the  State 
Government,  and  to  Meet  the  Appropriations 
Made  by  Law,  and  to  Authonze  the  Fund 
Commissioners  to  Invest  the  Same  in  the  Re- 
demption or  Purehase  of  the  Bonds  of  the 
State  and  Bonds  of  the  United  States,  Han- 
nibal and  St.  Joseph  Railroad  Bonds  Ex- 
cepted. 

"  Be  it  enacted  by  the  General  Assembly  of 
the  State  of  Missouri,  as  follows: 

"  Section  1.  Whenever  there  is  any  money  in 
the  state  treasury  not  necessary  to  defray  the 
current  expenses  of  the  State  (Government  and 
to  meet  the  appropriations  made  by  law  it  shall 
be  the  duty  of  the  State  Auditor,  and  he  is 
hereby  authorized  and  reauired,  to  transfer 
the  same  to  the  credit  of  the  State  Sinking  Fund 
for  the  purpose  of  paying  the  state  debt,  or  an^ 
portion  thereof,  and  the  interest  thereon  as  it 
becomes  due. 

"  Sec.  2.  Whenever  there  is  sufficient  money 
in  the  sinking  fund  to  redeem  or  purehase  one 
or  more  of  the  bonds  of  the  State  of  Missouri, 
such  sum  is  hereby  approi)riatcd  for  such  pur- 
pose, and  the  Fund  Commissioners  shall  imme- 
diately call  in  for  pavment  a  like  amount  of  the 
option  bonds  of  the  State,  known  as '  five-twen- 
ty bonds.'  Provided,  That  if  there  arc  no  option 
bonds  which  can  be  called  in  for  payment,  they 
may  invest  such  money  in  the  purchase  of  any 
of  tne  bonds  of  the  State,  or  bonds  of  the  United 
States,  the  Hannibal  and  St.  Joseph  Railroad 
bonds  excepted." 

On  the  80th  of  April,  1881,  the  Company  ex- 
ecuted to  Rolston,  j[>owd,  and  Root,  trustees, 
a  mortgage  such  as  was  contemplated  by  the 
Act  of  February  20,  1865,  and  in  which  the 
provisions  of  that  Act  were  recited,  to  secure 
an  issue  of  bonds  to  the  amount  of  $3,000,000. 
These  bonds  were  negotiated  by  the  Trustees, 
and  with  the  money  realized  therefrom,  and 
$90,000  furnished  by  the  Company,  they,  on 
the  20th  of  June,  1881,  paid  to  the  Tressurer  of 
State  the  full  face  of  the  bonds  of  the  State  for 
which  the  Company  was  liable,  and  the  unpaid 
interest  tbereon,  to  fall  due  July  1  thereafter, 
the  total  amount  of  principal  and  interest  being 
$8,090,000,  and  demanded  from  him  the  certifi- 
cate pit)vided  for  by  the  Act  of  Februaiy  20, 
1865,  to  entitle  them  to  an  assignment  from  the 
Governor  of  the  liens  of  the  State,  The  Treas- 
urer thereupon  gave  the  Trustees  a  leoeipt,  of 
which  the  following  is  a  copy: 

"  Tbbasxtrbb's  Officb,  Statb  of  3ClBB0nBI» 

"  Cmr  OT  JBFFBB80N,  JwM  20,  1881. 

"  Received  of  R  G.  Rolston,  Heman  Dowd» 
and  Oren  Root,  Jr.,  Trustees  Hannibal  ft  St. 
Joseph  Railroad  Company,  three  million  and 
ninety  thousand  dollars  ^  on  account  of  the 
statutory  mortgage  now  held  by  the  State  of 
Missouri  against  said  railroad. 

'*  In  tesnmony  whereof  I  have  hereunto  set 
my  hand  and  affixed  my  seal  of  office  the  day 
and  year  above.  (Signed) 

PnHk  S.  OoiPPBLif, 

"  $8,090,000.  lYmmirer/' 

CThe  State  Treasurer's  Seal  of  offioe.] 
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At  the  Hmiellmelia  gsve  to  tban  the  f oDow- 
faig  oertiflcate: 

"To  Thomafl  T.  CMttendea. 

•'Oinemar  cf  Mmniri. 

'%  Pbfl.  £.  Ohappell,  Traunuer  of  the  State 

of  Miflsoaii,  do  hereby  cerdfjr  that  R.  0.  Rol- 

stoD,  Heman  Dowd,  and Oran  Boot.  Jr.,  Tn»- 

tees,  have  paid  hito  the  treasory  of  the  State 

of  MisBOuri  three  millions  and  nuiety  thousand 

dollars  (8,090.000),  under  the  Act  entitled  'An 

Act  to  ±^Tiae  for  Reducing  the  Indebtedness 

of  the  State/  approved  FebruarydO,  1865.  on 

r^AAi    account  of  the  statutory  mortgage  the  State 

[402]    2^^]^  iigainst  the  Hannibal  A  St  Joseph  Rafl- 

roadOomiMmy. 

"Given  under  my  hand  this  20th  day  of 
June,  1881. 

''(Signed)       Phil.  £.  Ghappell, 

State  TreoBurer.'* 

He  refused  lo  put  die  certificate  in  any  other 
form,  idthough  requested  to  do  so  by  the  Cknn- 
pany. 

No  special  provision  was  made  by  the  Com- 
pany for  the  payment  of  the  interest  which  fell 
due  JanuaiT  1, 1882,  and  on  such  failure  the 
Gk>vemor  threatened  to  take  measures  for  the 
enforcement  of  the  lien  which  the  State  held 
under  its  statutory  mortgages  as  upon  a  default 
bv  the  Company  in  the  payment  of  interest 
'Aiereupon  the  Trustees  b^an  this  suit,  on  the 
6th  of  January,  1882,  which  was  at  first  against 
the  Governor  alone,  to  have  him  execute  the 
assignment  provided  for  by  the  Act  of  1865, 
and  also  to  enjoin  him  from  selling  the  road 
under  the  statutory  mortgage.  On  the  flUng 
of  the  bin  a  temporary  restraining  order  was 
CTsnted  by  the  circuit  Judge.  Afterwards,  on 
Uie  10th  of  February,  1882,  the  court  in  session. 
6eing  of  opinion  that  the  payment  wliich  had 
been  made  did  not  operate  as  a  satisfaction  of 
the  obligation  of  the  Company  to  the  State  un- 
der the  Act  of  1865,  refused  to  grant  a  tempo- 
rary injunction,  but  did  not  pass  further  on 
the  rignts  of  the  parties.  Rat$ton  v.  Oritten- 
den,  lOFed.  Rep.  264;  /&  a  8 McCnuy,  882. 
The  Company  thereupon,  to  stop  a  sale  by  the 
Governor,  paid  to  the  State  the  interest  which 
fell  due  January  1, 1882,  and  the  cause  pro- 
ceeded without  any  injunction.  Afterwards, 
on  the  20th  of  March,  an  amended  and  supple- 
mental  Mil  was  filed*  on  leave  of  the  court,  by 
which  Chappell,  the  Treasurer  of  State,  and 
Walker,  the  Auditor,  were  added  as  pieties, 
and  the  Railroad  Company  alBc.  The  uovem* 
or  and  Auditor,  with  whom  was  united  D.  H. 
Mclntyxe,.were  also  proceeded  against  as  Fund 
Commissioners  of  the  State,  so  that,  if  neces- 
sary, a  decree  might  be  had  for  a  return  of  the 
money  whiqh  had  been  tMtid.  In  other  respects 
the  praver  of  the  bill  was  not  materially 
cbangea  Answers  and  replications  were  filed 
and  testimonv  taken.  After  hearinff  upon  bill, 
answers,  replication  and  proofti,  a  oecree  was 
I4031  CQ^c*^  September  16, 1882,  to  the  effect  that 
'  ^  the  Trustees  were  entitled  under  the  Act  of 
1866  to  an  assignment  by  the  Governor  of  the 
liens  of  the  StiSe  up<m  payment  to  the  Treasur- 
er of  State  of  a  sum  of  money  which,  together 
with  that  alreadv  paid,  if  it  had  been  applied 
and  invested  withlB  a  reasonable  time  in  ac- 
cordance with  the  provisions  of  the  Act  of 
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March  26.  1881,  would  have  indemnified  thi: 
State  against  loss  by  reason  of  its  obligation  to 
pay  interest  on  the  bonds  to  their  maturity; 
and  "  that  the  complainants  were  and  are  enti- 
tled to  have  the  said  $8,000,000,  paid  as  afore- 
said to  the  said  Treasurer  of  the  State  of  Mis- 
souri, undjsr  the  provisions  of  the  aforesaid  Act 
of  February  20,  1865,  applied  and  invested  un- 
der and  in  accordance  with  the  provisions  of 
the  said  Act  of  March  26,  1881,  to  the  pay- 
meat  of  the  option  bonds  of  the  State  of  Mis- 
souri known  as  5-20  bonds,  as  rapidly  as  they 
were  subject  to  call  and  payment;  and  in  the 
meantime,  and  until  such  bonds  became  sub- 
ject to  call  and  payment  or  other  portions  of 
the  state  debt  or  interest  thereon  became  due, 
to  have  the  remaining  and  unapplied  balance 
of  the  said  moneys  invested  in  Donds  of  the 
United  States  at  the  market  rates,  and  when 
any  portion  of  the  said  5-20  bonds  became  or 
should  become  subject  to  call  and  payment,  or 
any  portion  of  the  state  debt  or  interest  thereon 
became  or  should  be  subject  to  redemption  or 
payment,  to  have  the  said  moneys  apphed  from 
time  to  time  to  the  redemption  or  pavment 
thereof." 

The  case  was  then  referred  to  a  master  to 
ascertain  and  report  "what  sum,  including  the 
said  $8,000,000,  was  necossajy  to  indemnify 
the  State  as  aforesaid,  if  the  same  were  applied 
and  invested  as  hereinbefore  provided  within 
reasonable  time  in  the  exercise  of  due  diligence 
by  the  oflacers  of  the  State  after  the  20th  of 
June,  1881."  In  this  decree  the  Governor  was 
enjoiiied  from  selling  the  road  until  a  final 
Judgment  in  the  cause. 

From  the  report  of  the  master,  it  appears  that 
after  the  order  of  the  court  referring  the  case, 
the  state  officers  used  $1,446,000  of  the  money 
that  had  been  paid  in  by  the  Company,  to  take 
up  and  pay  an  equal  amount  of  option  and  oth- 
er bonds  of  the  State  which  might  have  been 
called  in  at  different  times  before,  while  the 
money  was  in  the  tipeasury  to  the  credit  of  the 
sinking  fund.  The  remainder  of  the  money 
was  then  invested,  as  it  might  have  been  be- 
fore, in  state  bonds  and  United  States  bonds, 
at  rates  which  would  yield  an  interest  on  the 
investment  equal  to  8  per  cent  per  annum. 

The  court  oelow  gave  a  decree  finding^  the 
amount  to  be  paid  to  the  State  before  the  Trus- 
tees could  clfdm  an  assignment  of  the  prior 
liens,  calculated  on  the  basis  of  applying  the 
payment  to  taking  up  the  bonds  which  nad 
Deen  issued  to  the  (Company  as  they  matured, 
and  crediting  the  fund  with  6  per  cent  Interest 
on  the  amount  actually  used  to  take  op  other 
bonds  than  those  issued  to  the  Company,  at  the 
rate  of  6  per  cent  from  the  time  It  ought  to 
have  been  so  used,  and  on  the  remainder  at  the 
rate  of  8  per  cent  per  annum,  which  it  was 
agreed  was  all  that  the  investment  that  had 
been  made  in  the  purchase  of  state  bonds  and 
United  States  securities  would  ptDduce.  The 
amount  thus  found  to  be  due  was  $476,049.27, 
and  interest  at  the  rate  of  8  per  cent  per  annum 
from  May  11, 1888. 

The  officers  of  the  'State  claimed  that  the 
amount  due  should  have  been  ascertained  by 
cfaardng  the  Company  with  the  face  of  the 
bon£  and  hiterest  to  the  date  of  their  maturity, 
and  crediting  it  only  with  the  amount  invest 
ed  and  the  hiterest  tticreon  at  tl\e  rate  of  8  per 
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cent  unto  actually  uaed  to  take  up  the  bonds 
for  which  the  CkSnutoky  waa  liable. 

Each  of  thepartieB  appealed  from  thia  de- 
cree. 

What  the  State  did  under  the  Acts  of  1851 
and  1866  was  to  loan  its  credit  to  the  Railroad 
Company.  For  this  purpose  it  issued  its  bonds, 
with  coupons  for  semi-annual  interest  attached, 
redeemable,  pari  at  the  end  of  twenty  years  and 
part  at  the  end  of  thirty.  These  bonds  were 
deliyered  to  the  Company  to  be  disposed  of  to 
raise  money  to  enable  it  to  expedite  and  secure 
the  completion  of  its  railroad,  and  in  this  way 
the  State  incurred  a  liability  for  the  Company, 
not  only  to  pay  the  principal  of  the  bonds  to 
the  holders  tnereof,  but  also  to  pay  the  interest 
semi-annually,  at  the  rate  of  6  per  cent  per  an- 
num, on  some  for  at  least  twenty  years,  and 
on  others  for  thirty.  The  holder  could  not  be 
required  tb  take  the  principal  and  stop  the  in- 
terest until  the  State  had  the  right  by  the  terms 
of  the  bond  to  pay  the  prindpal.  This  was 
the  liability  of  the  State  to  the  holders  of  the 
bonds  for  the  benefit  of  the  Company;  and  the 
oorrespondiDg  liability  of  the  Company  to  the 
State  was  to  proTide  uie  State  with  the  means 
for  the  punctual  payment  of  the  interest  as  it 
matured  during  tne  whole  time  the  bonds  had 
to  run,  and  of  the  principal  when  it  fell  due. 
The  Company  could  no  more  require  the  State 
to  take  tiie  principal  before  it  became  due,  and 
stop  interest  thereafter,  than  the  State  could 
require  the  bondholders  to  do  the  same  thing. 
The  liability  of  the  Company  to  the  State  was 
identical  with  that  of  the  State  to  the  bond- 
holders, for  the  duty  of  the  Company  was  to 
make  such  proTision  for  the  payment  of  both 
interest  ana  prindpal  as  would  "exonerate 
the  treasury  oi  the  State  from  any  advances  of 
tiuoney  for  that  purpose." 

This  was  the  condition  of  the  Uabill^of  the 
parties  to  and  for  each  other  under  the  orig> 
inal  statutes  when  that  of  February  90, 1866, 
was  enacted,  during  the  late  Civil  War,  while 
the  State  was  largely  in  default  for  interest  on 
its  debt,  and  when  of  necessity  its  securities 
were  mudi  depredated.  The  avowed  purpose 
of  the  statute  was,  aocordiug  to  its  title,  to  re- 
duce the  indebtedness  of  the  State,  and  it  relat- 
ed only  to  the  Hannibal  and  St  Josfsph  Com- 
gmy,  which  was  not  in  default  for  ieither  the 
terest  or  the  prindpal  of  the  bonds  it  was 
bound  to  make  provision  for.  That  Company 
was  authorized  to  raise  mooey  to  get  up  the 
lien  on  its  property  in  favor  of  the  State,  and 
pass  it  over  to  the  holders  of  the  new  security 
upon  the  faith  of  which  the  mon^^  was  to  be 

g>t.  Such  a  transfer  oould  be  obtained  by  pay- 
g  "Into  the  treasury  of  the  State  a  sum  of 
money  equal  in  amount  to  all  indebtedness  due 
or  owiai  by  said  Company  to  the  State,  and 
all  liabilities  incurred  by  the  Stale  byresaon  of 
having  issued  her  bonds  and  loaned  the  same  to 
said  Company  as  a  loan  of  the  credit  of  the 
State,  tofl^ther  with  all  interest  that  has  and 
may,  at  the  time  when  said  payment  shall  be 
made,  have  accrued  end  remain  unpaid  by  said 
Company"  (§  8),  or  by  delivering  to  the  Treas- 
urer "any  orthe  outstanding  bonds  of  the  State 
bearing  no  less  than  6  per  cent  interest,  or  *  *  * 
unpaid:  coupons  thereof  at  their  par  value," 
amounting  to  "three  millions  of  doUara  and 
interest;"  tiiat  is  to  say,  to  the  amount  of  the 
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bonds  issued  to  the  Company  by  the  Stale  and 
the  accrued  interest  thereon,  which  had  not  al* 
ready  been  paid  by  the  Company.  Sec.  8.  Thia^ 
as  we  construe  the  statute,  means  that  if  pay- 
ment is  made  In  money,  and  not  in  state  bonds 
or  coupons,  it  must  be  of  an  amount  equal  to 
the  face  value  of  the  bonds  issued  to  the  Com- 
pany and  the  accrued  interest  thereon  to  the 
time  of  payment,  together  with  such  further 
sum,  if  any,  as  would  be  necessary  to  enable 
the  State  to  cancel  then,  or  withio  h  reasonable 
time  thereafter,  |8»000,000  of  its  outstanding; 
liabilities,  bearing  interest  at  the  i.  te  of  6  per 
cent  per  annum. 

This,  we  think,  is  shown  in  many  waya. 
The  avowed  purpose  of  the  Act  was  to  reduce 
the  debt  of  the  State.  This  could  not  be  done 
by  a  simple  payment  by  the  Company  to  the 
State  of  the  amount  of  the  bonds  for  which 
that  Company  was  liable.  To  reduce  the  debt 
there  must  be  a  payment  l^  the  State  to  its  own 
creditors  and  an  actual  cancellation  of  its  own 
obligations.  As  by  accepting  the  money  the 
State  discharged  the  Company  from  all  f lutlicr 
obligation  to  provide  for  the  payment  of  the 
prindpal  or  the  interest  of  the  bonds  for  which 
it  had  become  bound,  it  was  necessary,  in  order 
to  save  the  State  firom  loss  in  the  trausaction, 
that  the  payment  I7  the  Company  should  be 
enough  to  enable  the  State  to  take  up  and  can- 
cel an  equal  amount  of  its  other  indebtedness 
bearing  the  aame  rate  of  interest  The  appai^ 
rent  object  of  the  statute  was  to  relieve  the 
State  to  some  extent  from  its  immediate  em- 
barrassmeuts.  There  was  then  ezistiDg  a  past- 
due  interest  bearing  debt  in  the  shape  of  un- 
I>aid  coupons,  amounting  to  more  than  the  face 
value  of  the  bonds  for  whidi  the  Company  was 
liable,  and  if  the  payment  had  been  made  at  or 
about  that  time,  the  money  could  have  been 
used  at  onoe  in  discharging  an  equal  amount  of 
debt  then  due  and  unpaid^  without  loss  to  the 
Company  or  the  State.  Looked  at  in  the  light 
of  the  surrounding  circumstances,  the  statute 
appears  like  a  plan  hj  the  State  to  get  relief  to 
some  extent  from  its  present  embarrassments 
by  an  arrangement  which  would  be  equivalent 
to  an  issue  o&  new  bonds,  payable  at  the  times 
when  those  which  had  been  lent  to  the  Com- 
panv  fell  due.  Appaientiy  the  State  was  in  no 
conoition  to  borrow  at  favorable  rates  upon  its 
own  credit,  and  so  a  scheme  was  devised  by 
which  the  prior  lien  of  the  State  upon  the  rail- 
road of  this  Company  might  be  used  for  that 
purpose,  without  any  actual  loss  to  the  State 
and  possibly  with  some  advantage  to  the  Com- 
pany, for  the  Company  was  allowed  to  make 
Its  payment  in  any  of  the  bonds  or  past^ue 
coupons  of  the  State  bearing  6  per  cent  interest 
at  thdr  par  value,  and  if  these  could  be  got  at 
a  discount  the  Company  would  be  correspond- 
ing a  gainer. 

Thua  it  appears  that  if  the  payment  had  been 
made  at  or  near  the  time  the  statute  was  enact- 
ed, an  equal  amount  of  the  interest-bearing 
debt  of  tiie  State,  which  was  immediately  press- 
ing for  payment,  could  have  been  taken  up,  and 
a  cancellation  of  the  obligations  of  the  Com- 
pany secured.  But  no  such  payment  was  made, 
and  the  question  now  is  whether,  sixteen  years 
afterwards,  when  the  credit  of  the  State  had 
been  reestablished  without  any  help  from  the 
Company,  and  when  all  its  6  per  cent  interest- 
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bearing  securiiicfl  were  oommanding  a  Ugb 
premiuin,  the  payment  of  the  flame  amount 
would  prodnoe  the  same  effect  so  far  as  the 
Company  was  concerned. 

Under  the  Statute  of  1865,  as  has  already 
been  seen,  if  payment  was  made  in  money,  it 
must  be  of  a  sum,  in  addition  to  the  face  of  the 
bonds,  which  would  enable  the  State  to  take  up 
and  cancel  an  equal  amount  of  its  other  8  per 
cent  indebtedness  then  outstanding.  Accord- 
teglTf  when  the  Company  offered  the  amount 
of  the  face  of  the  bonds  only,  and  interest,  the 
state  officers  insisted  upon  more,  and,  the  par- 
ties fafllngto  come  to  a  satisfactory  understand- 
ing on  the  subject^  the  whole  matter  was  re- 
fmed  by  the  Goyemor  to  the  Qeneral  Assem- 
bly then  in  session.  The  Statute  of  March  28, 
1  wl,  was  the  result  of  this  reference,  and,  con- 
strued in  connection  with  the  circumstances 
which  surrounded  its  enactment,  it  may  be 
looked  upon  as  a  direction  to  the  state  officers  to 
take  the  money  when  offered  by  the  Company 
and  use  it  as  fast  as  needed  to  pay  the  option 
bonds  when  they  were  called  in,  which  must  be 
done  at  the  earliest  possible  moment,  and  in  the 
redemption  and  payment  of  other  state  bonds  as 
they  fell  due.  Whateyer  amount  was  not  so 
used  at  once  was  to  be  inyested  and  kept  in- 
ycsted  until  it  should  afterwards  be  needed  for 
that  purpose.  In  this  war  the  Act  of  1886  was 
recognized  as  being  still  in  force,  with  the  ef- 
fect we  haye  already  given  it,  and  the  use  of 
the  money  paid  into  the  treasuiy  by  the  Com- 
pany in  taking  up  the  8  per  cent  bonds  of  the 
State,  whether  option  Donds  or  others,  was 
made  to  operate  as  a  discharge  of  the  Company 
from  all  liability  for  the  payment  of  dther  the 
principal  or  interest  of  an  equal  amount  of 
the  bonds  which  had  been  iasued  ftir  its  ben- 
efit The  Fund  Commissioners  were  also  re- 
quired to  use  the  money  as  fast  as  it  was  need- 
ed for  the  payment  of  called  or  maturing  bonds. 

With  this  statute  in  force  the  Company  paid 
and  the  state  officers  xeodyed  the  money  in 
question.  There  is  some  conflict  of  testimony 
as  to  what  took  place  between  Mr.  Walker,  the 
Auditor  of  State,  and  the  officers  of  the  Com- 
pany, in  New  York,  in  February,  1881,  and 
also  as  to  what  oocuired  between  the  Company 
and  the  state  officers  when  the  payment  was 
made  in  June  of  the  same  year;  but  we  haye 
not  deemed  it  neceasaiy  to  giye  either  of  these 
matters  any  considerable  attention,  because  the 
officers  of  the  State  could  only  do  what  was 
authorized  by  the  statutes  whicQi  were  enacted 
for  the  goyemment  of  their  conduct  in  the  mat- 
ter, an<r the  rights  of  the  parties  depend  alone 
apon  the  legal  effect  of  those  statutes. 

By  the  Constitution  of  Missouri,  which  went 
Into  effect  in  1875,  article  X,  section  14,  it  is 
made  the  duty  of  the  Lenslature  to  leyy  and 
collect  annually  a  tax  sufficient  to  pay  the  ac- 
cruing interest  on  the  bonded  debt  of  the  State, 
and  to  reduce  the  principal  thereof  annually 
$260,000.  This  1260,000  is  to  be  paid  into  and 
made  a  part  of  the  sinking  fund  of  the  State. 
The  tax  thus  proyided  for  has  be€»i  regularly 
leyied  and  collected. 

From  the  report  of  the  master  it  now  appears 
that  $1,448,000  of  the  money  paid  in  by  the 
Company  was  actually  used  by  the  Fund  Com- 
missioners cm  or  before  the  28dof  August,  1882, 
In  taking  up  option  and  other  bonds  of  the 


State,  and  that  if  this  sum  had  been  actually 
applied  for  that  purpose  at  the  times  when  the 
bonds  so  taken  up  became  subject  to  call  or  pay- 
ment, and  the  remainder  of  the  fund  had  been 
applied  to  taking  up  other  bonds  of  the  State 
as  they  became  due  and  payable,  after  making 
due  allowance  for  the  proper  useof  the|260.000 
constitutional  sinking  fund  each  year,  including 
the  year  1881 ,  it  would  require  a  further  payment 
by  the  Company,  on  the  third  day  of  October, 
1882,  of  $168,848.48,  to  entitiethe  Company  to 
a  discharge  of  its  liability  to  the  State  on  ac- 
count of  the  bonds,  and  the  Trustees  to  an  as- 
signment  of  the  Hens  of  the  State.  It  is  con- 
craed  that  the  calculation  of  the  master  is  right. 
The  only  question  is  as  to  the  correctness  of  the 
principles  on  which  it  rests,  and  of  this  we  are 
satisfied.  In  passing  the  Act  of  March  28, 1881, 
the  State  substantially  said  to  this  Company 
that  any  money  it  paid  into  the  treasury  under 
the  Act  of  1886  should  be  put  into  the  sinking 
fund  and  used  as  soon  as  it  was  needed  to  meet 
the  maturing  debt  of  the  State,  and  that  hi  or- 
der to  use  it  at  the  earliest  possible  moment  al^ 
option  bonds  should  be  called  in  and  paid  as 
soon  as  it  could  be  done  according  to  tow.  In- 
asmuch as,  before  the  Act  of  188l  was  passed, 
the  State  had  by  its  Constitution  made  it  imper- 
atiye  that  a  certain  amount  should  be  raued 
each  year  1^  taxation  and  paid  into  the  sinking 
fund  to  be  applied  to  the  liquidation  of  the  state 
debt,  it  is  but  right  that  this  should  be  exhausted 
as  far  as  ayailable  before  the  money  of  the  Com- 
pany is  used;  but  after  that  is  exhausted  the* 
statute  made  it  the  duty  of  the  commissioners 
to  use  any  other  money  there  might  be  in  thr 
fund  to  pay  its  bonds,  wheneyer  the  right  ta 
make  such  payment  should  be  complete.  The- 
State  was  not  required  to  do  this;  but  it  did  it, 
and  the  executiye  officers  must  govern  them- 
selyes  accordingly.  It  may  be  true  that  if  no 
such  proyidon  had  been  made,  money  might 
haye  been  got  I7  the  State  to  take  up  such  of 
its  maturing  bonds  as  could  not  be  met  l^  the 
accumulations  of  the  annual  contributions  to> 
the  sinking  fund,  out  of  the  tax  which  the  Con- 
stitution luid  proyided  for  that  purpose,  at  a 
less  rate  of  interest  than  8  per  cent,  and  thus  a 
saying  made;  but  this  was  for  the  consideration 
of  the  Legislature  when  it  passed  the  statute, 
not  for  the  state  officers  afterwards.  The  State 
had  the  right  to  pass  the  law,and  when  passed  it 
was  binding  on  those  whose  duty  it  was  to  obe]^. 

It  was  said,  however,  in  argument,  that  if 
the  Acts  of  1886  and  1881  are  construed  in  this 
way  they  are  invalid  because  in  conflict  with 
the  following  provisions  of  the  Missouri  Con- 
stitution, which  went  into  effect  November  80, 
1876: 

Articleiy.,sec.60.  «' The  General  Assembly 
shall  have  no  power  to  release  or  alienate  the 
lien  held  bv  the  State  upon  any  railroad,  or  in 
any  wise  cnange  the  tenor  or  meaning,  or  pass 
any  Act  explanatory  thereof;  but  the  same  uiall 
be  enforced  in  accordance  with  the  original 
terms  upon  which  it  was  acquired." 

Sec.  61.  "The  Qeneral  Assembly  shall  have 
no  pow^  to  release  or  extinguish,  or  authorize 
the  releasine  or  extinguishing,  in  whole  or  in 
part,  the  indebtedness,  liability  or  obligation  of 
any  corporation  or  individual,  lo  this  State,  or 
to  any  county  at  other  municipal  corporation 
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The  B^rsme  Ck>uri  of  Mlnouri  did  say  in 
State  Y.  OhappeU,  74  Mo.  885,  a  suit  brought 
ty  these  Trustees  to  compel  the  State  Treas- 
urer to  give  them  a  certificate  of  payment  in 
the  form  required  by  the  Act  of  18o5  to  enable 
them  to  get  from  the  Governor  an  assignment 
of  the  State's  liens,  that  if  the  statutes  required 
the  acceptance  of  the  |8,000,000  at  the  time  it 
was  paid  in  full  satisfaction  of  the  liability  of 
the  Company  to  the  State  they  were  unconsti- 
tutional ana  void.  But  hero  the  question  is 
whether  the  same  result  must  follow  when  the 
statutes  are  construed  so  as  to  require  the  pay* 
meet  of  a  sum  of  monqr  which  will  enable  the 
State  to  take  up  an  equal  amount  of  its  other 
indebtedness  bearing  an  equal  rate  of  interest, 
and  we  have  no  hesitation  m  saying  it  does  not 
Section  50  deals  with  the  lien,  and  section  51 
with  the '  'indebtedness,  liability,  or  obligatiop." 
The  lien  cannot  be  released  or  alienated  until 
the  debt  is  extinguished,  and  the  debt  cannot 
be  released  or  extinguished  except  in  the  man- 
ner contemplated  by  the  law  under  which  it 
was  created,  ot  by  something  legally  equiva- 
lent. Here  there  is  a  payment  of  the  obligation 
in  advance  of  its  maturity,  with  a  view  to  the 
use  of  the  money  so  paid  by  the  State  in  taking 
up  other  debts  at  thehr  maturity  for  which  no 
other  provision  has  been  made.  This  is,  in  our 
opinion,  the  legal  equivalent  of  a  payment  of 
the  liability  of  the  Company  in  accordance  with 
Che  original  terms  on  which  it  was  created. 
By  the  Acta  under  which  the  payment  was 
made  the  money  was  appropriated  for  use  in 
this  particular  way.  In  the  meantime  it  was 
to  be  kept  invested  until  that  use  could  be 
made,  the  Company  indemnifying  the  State 
against  its  liability  for  interest  in  the  mean- 
time. A  statute  having  such  an  effect  violates 
neither  the  letter  nor  the  spirit  of  the  Constitu- 
tion, which  was  no  doubt  intended,  as  was  said 
by  the  Supreme  Court  of  Missouri  in  the  case 
just  cited,  to  prevent  the  "frittering  away"  and 
^'extinguishment"  of  "  the  liens  held  by  the 
State  on  railroads  "  without  payment  in  full. 
The  payment  in  this  case  in  the  way  which  the 
statutes  contemplate  will  be  the  complete  legal 
equivalent  of  such  a  "payment  in  full." 

It  is  next  contended  that  this  suit  cannot  be 
maintained  because  it  is  in  its  effect  a  suit  against 
the  Htate,  which  is  prohibited  by  the  Eleventh 
Amendment  of  the  Constitution  of  the  United 
States,  and  Louitiana  v.  Jumd,  107  U.  S.  711 
'27  :i48],  is  cited  in  support  of  this  position. 
)ut  this  case  is  entirely  different  from  that. 
There  the  effort  was  to  compel  astate  officer  to 
do  what  a  statute  prohibited  him  from  doing. 
Hei«  the  suit  is  to  get  a  state  officer  to  do  what 
a  statute  requires  of  him.  The  litigation  is 
with  the  officer,  not  the  State,  c  The  law  makes 
it  his  duQr  to  assign  the  liens  in  question  to  the 
Trustees  when  they  make  a  certain  payment 
The  Trustees  daim  they  have  made  this  pay- 
ment. The  officer  says  they  have  not,  and  there 
is  no  controversy  about  his  duty  if  thqr  have. 
The  only  inquiry  is,  therefore,  as  to  the  fact  of 
a  payment  according  to  the  requirements  of  the 
law.  If  it  has  been  made,  the  Trustees  are  en- 
titled to  their  decree.  If  it  has  not,  a  decree  in 
their  favor,  as  the  case  now  stands,  must  be 
denied,  bat  as  the  parties  are  all  before  the 
court,  and  the  suit  is  in  equiU*,  it  may  be  re- 
tained so  as  to  determine  what  the  Trustees 
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must  do  in  oider  to  fnlllD  Hw  law,  and  under 
what  drcumstanoeB  the  Governor  can  be  com- 
pelled to  execute  the  assignment  which  has 
been  provided  for. 

The  decree  of  the  drcuit  court  Is  reversed,  r^ijii 
so  far  as  it  fixed  the  amount  to  be  paid  to  get  **  * 
an  assignment  of  the  lien,  and  the  cause  re- 
manded with  instructtons  to  strike  out  the  sum 
of  $476,049.47,  witfainterestfromMay  11, 1888. 
as  the  amount  found  due,  and  insert  in  lieu 
thereof  $158,646.46,  and  interest  at  the  rate  of 
8  per  cent  per  annum  from  October  8, 1882. 
In  all  other  respects  the  decree  is  affirmed,  each 
party  to  pay  its  own  costs  in  this  court,  theex- 
penses  of  printing  the  record  and  the  fees  of 
the  derk  for  supervision  to  be  tued  one  half 
to  each. 

Mr.  Justice  Blatchford  took  no  part  in  the 
decision  of  this  case. 
True  copy.   Test: 

James  H.  MoEenney,  Glerk«  8ui».  Ooiirt»  U.  81 


UNITED  STATES,  iV, 

e. 

RAMON  ABJONA. 

(8ee&  a  Beporter*B  ed.  47MBB0 

OounterfeiUinq  foreign  ieeufitie^-^i»u)er  and 
dutif  qf  UnUei  Steiee  to  punieh-^etaiute  need 
not  deOare  cfffenoe  tebeaffoinstlawqfnatione, 

1.  The  United  States  has  the  power  and  It  Is  Its 
duty  to  prevent  and  punish  the  oounterfeitinir, 
within  its  lurisdiotion,  of  the  notes,  bonds  and  other 
securities  iSBued  by  foreign  governments  or  under 
their  authority. 

S.  In  a  statute  enacted  to  define  and  punish  an 
offense  against  the  law  of  natious,  sudh  olrense  need 
not  be  declared  to  l^e  **an  offense  against  the  law 
of  nations." 

[No.  1100.1 
Submitted  Jan.  S,JSS7.  Decided  Mareh  7. 1S87. 

N  a  certificate  of  division  of  opinion  between 
the  Judges  of  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

The  history  and  facts  appear  in  the  opinion 
of  the  court 

Mr.  A^n.  Gwrlaad*  Attif-Gen.,  for  plaint- 
iff. 

Meeen,  George  W,  Winmte  and  Av- 
gvLutnm  A.  Levey*  for  defendant: 

Within  the  scope  of  itspowers  as  enumerated 
and  defined  within  the  uonstitution,  the  Got- 
emment  of  the  United  States  is  supreme,  but 
beyond  them  it  has  no  existence. 

U.  A  Y. OruiMank,  92 U.  S.  642, 548(28:588, 
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"Every  valid  Act  of  Congress  must  find  in 
the  Constitution  some  warrant  forits  passsge.* 

U.  S.  V.  Sairrie,  106  U.  S.  828  OdTzlA^TSar. 
Hn  V.  Hunter^i  Leeeee.  14  U.  S.  1  Wheat  804 
(4:97);  M'OuUodi  Y.  Md,  17  U.  a  4  Wheal  816 
(4:579);  QMone  v.  6|^n,  22  U.  S.  9  Wheat  1 
(6:28);  XT,  S,  v.  Beeee,  92  U.  8.  214J^:568). 

The  counterfeiting,  within  the  United  States, 
of  a  note  of  a  forefin  ooiporation,  cannot.be 
constitutionally  made  by  Congress  an  offense 
acainst  the  law  of  nations.  The  discretion 
given  to  Congress  to  define  and  punish  offenses 
against  the  law  of  nations  is  limited  to  those 
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off enaes  which  are  legitimately  included  within 
that  law. 

Kent,  Internat  Law,  Dr.  Abdy's  notes,  Lond. 
1886,  445.  See  also  U.  8,  t.  Palmer,  16  U.  8. 
8  Wheat  642  (4:480);  U.  8.  v.  Pirata,  18  U.  B. 
5  Wheat.  184, 185  (5:64). 

The  obligations  of  the  law  of  nations  do  not 
include  the  offenses  charged  in  this  indictment. 
The  offenses  are  the  counterfeiting  of  a  private 
obligation  of  a  private  institution. 

The  definition  of  "mong^'  or  "billsof  credit," 
as  used  in  the  Federal  Constitutibn,  means  a 
paper  issued  by  the  sovereign  power,  containing 
a  pledge  of  its  faith  and  designed  todrculate 
as  money. 

lirisooB  T.  Bank  cf  Kentucky,  86  U.  B.  11  Pet. 
257  (9:709);  Oradg  v.  M%Mowri,29  U.  8.  4  Pet 
410  (7:908). 

A  political  division  of  a  country  like  a  fed- 
enil  State  or  a  county  cannot  have,  as  to  a  for- 
eign government,  anv  element  of  sovereignty 
(o  be  mfringed.  Still  less  can  such  be  the  case 
with  respect  to  a  private  corporation  created  by 
sUch  a  political  division. 

The  "law  of  nations"  referred  to  in  the  Con- 
stitution is  confined  to  those  acts  committed  by 
one  Nation,  or  its  citizens,  by  which  the  rights 
of  another  Nation  are  injured. 

Wheat  International  Law,  p.  14;  Yattel, 
Droit  des  Gkns,  liv.  2.  chap.  6,  §§  71,  72. 

The  definitions  of  the  following  writers, 
though  differing  materially  in  the  langiiage  em- 
ploy^, all  unite  in  limiting  the  function  of  in- 
ternational law  to  a  violation  of  some  principle 
of  sovereignty: 

Pinheiro  Ferreira  0>urs,  t  n.,  pte.  1,  §  2,  art. 
1.  §  1;  Felir,  tit  Prelim,  chap.  1,  ^  1;  Ortolan, 
Regies,  1. 1,  p.  54;  Halleck.  chap.  2,  §  1;  Heffter. 
g  1;  Hautefeuille  Des  Droits, a.  1,  p.  8;  Martens, 
Precis.  §  2;  Wolff,  Jus.  Gent  proleg.  §  2;  Man- 
ning.  pp.  2,  8;  Poison,  sec.  1,  §1;  Kiaber  Droit; 
Canchy.  Int  §  1;  Phillimore,  Com.  Vol.  1,J9; 
Rigueune,  Lib.  1,  tit  1,  sec.  1,  chap.  1  ;  (iro* 
tins,  Le  Droit,  proleg.  §  1;  Wild  man,  Vol.  1,  p. 
1;  Fiore,  Nouv.  Droit  Int  55;  Savigny,  Systemc, 
Mv.l,chap.2,§d 

[480]      j£r.  Chief  Juetice  Waite  deUvered  theopin- 
fon  of  the  court: 

This  is  an  indictroent'containing  three  counts 
against  Ramon  Arjona,  for  violations  of  sec- 
tions 8  and  6  of  the  Act  of  May  16, 1884,  chap. 
52,  28  Stat  at  L.  22,  "To  prevent  and  punish 
the  counterfeiting  within  the  United  States  of 
notes,  bonds  and  other  securities  of  foreign  jgov- 
emments."  The  first  and  second  counts  were 
fotmd  under  section  6  of  the  statute,  and  the 
third  under  section  8. 

The  statute  makes  the  following  things  crim- 
inal: 

1.  Sec.  1.  Forghig  or  counterfeiting  within 
the  United  States,  with  intent  to  defraud,  "any 
bond,  certificate,  obligation,  or  other  security 
of  any  foreign  government,  issued  or  put  forth 
onder  the  authority  of  such  foreig;n  govern- 
ment, or  any  treasury  note,  bill  or  promise  to 

Ety  issued  oy  such  foreign  government,  and 
tended  to  circulate  as  money,  either  by  law, 
order,  or  decree  of  such  foreign  government" 

2.  Bee  2.  Knowingly,  and  witih  intent  tode- 
(4S1]    fraud,  uttering,  passing  or  putting  off  in  pay- 
ment or  negotianon,  within  the  United  States, 


any  forged  or  counterfeit  bondfa,  etc.,  sach  ai 
are  described  in  section  1. 

8.  Sec.  8.  Falsely  makine,  forging  or  coun- 
terfeiting within  the  United  States,  with  intent 
to  defraud,  or  knowingly  assisting  therein,  "any 
bank  note  or  bill  issued  by  a  banker  other  cor- 
poration of  any  foreign  country,  and  intended 
b^  the  law  or  usage  of  such  foreign  country  to 
circulate  as  money,  such  bank  or  corporation 
being  authorized  oy  the  laws  of  such  country." 

4.  Sec.  4.  Knowingly -uttering,  passing,  put- 
ting off  or  tendering  m  payment  withm  the 
United  States,  with  intent  to  defraud,  any  such 
false  or  counterfeited  bank  note  or  bill  as  is 
mentioned  in  section  8,  whether  forged  or  coun- 
terfeited in  the  United  States  or  not. 

5.  Sec.  5.  Having  in  possession  any  forged 
or  counterfeit  instruments  mentioned  in  the 
preceding  sections,  with  intent  to  utter,  pass, 
or  put  them  off,  or  to  deliver  them  to  others, 
with  the  intent  that  they  may  be  uttered  or 
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6.  Sec  6.  Having  in  possession  "  any  plate, 
or  any  part  thereof,  nt>m  which  has  been  printed 
or  may  be  printed  any  counterfeit  note,  bond, 
obligation,  or  other  security,  in  whole  or  in  part, 
of  any  foreign  government,  bank,  or  corpora- 
tion, except  by  lawful  authority;*'  or  usin^  such 
plate,  or  knowingly  permitting  or  suffering 
"the  same  to  be  used,  in  counterfeiting  such 
foreign  obligations,  or  any  part  thereof:"  or 
engraving,  or  causing  or  procuring  to  be  cu- 
rved, or  assisting  "  in  engraving,  anv  plate 
m  the  likeness  or  similitude  of  any  pfate  de- 
signed for  the  printing  of  the  genuine  issues  of 
the  obligations  of  any  forei^  government, 
bank,  or  corporation;"  orprintmg,  photograph- 
ing, or  in  any  other  manner  making,  execute 
ing,  or  selling,  or  causing  "  to  be  printed,  pho- 
tographed, made,  executed,  or  sold,"  or  aiding 
"in  printing,  photographing,  making,  execut- 
ing, or  selling  any  engraving,  photograph,  print 
or  impression  in  the  likeness  of  any  genuine 
note,  bond,  obligation  or  other  security,  or  any 
part  thereof,  of  any  forei^  government,  bank, 
or  corporation;"  or  bringing  "  into  the  United 
States  •  ♦  •  any  counterfeit  plate,  engrav-  rAgQi 
ing,  photograph,  print  or  other  impressions  of  ^  ^ 
the  notes,  bonds,  obligntjipne  or  other  securities 
of  any  foreign  government,  bank,  or  corpora- 
tion.'* 

The  first  count  of  the  indictment  charges  Ar- 
jona with  having  "in  his  control  and  custody 
a  certain  metallic  plate  from  which  there  might 
then  and  there  be  printed  in  part  a  counterfeit 
note  in  the  likeness  and  similitude  in  part  of 
the  notes  theretofore  issued  by  a  foreign  bank; 
to  wit,  the  bank  knovm  as  El  Banco  del  Estado 
de  Bolivar,  which  said  bank  was  then  and  there 
a  bank  authorized  by  the  laws  of  a  foreign 
State;  to  wit  the  State  of  Bolivar;  said  SUte 
being  then  and  there  one  of  the  States  of  the 
United  States  of  Colombia." 

In  the  second  count,  he  is  charged  with  hav- 
ing caused  and  procured  "  to  be  engraved  a  cer- 
tain metallic  plate  in  the  likeness  and  similitude 
of  a  plate  designated  for  the  printing  of  the 
genuine  issues  of  the  obligations  of  a  foreiprn 
bank,  that  is  to  say,  of  the  bank  notes  of  the 
bank  known  as  El  Banco  de  Estado  de  Bolivar 
the  same  being  then  and  there  a  bank  author 
ized  by  the  laws  of  a  foreign  State;  to  wit  the 
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State  of  Bolivar,  said  State  being  then  and  there 
one  of  the  States  of  the  United  States  of  Go> 
lumbia." 

In  the  third  count,  the  chan;e  is  that  he,  "un- 
lawfully and  with  intent  to  £fraud,  did  cause 
and  procure  to  be  falsely  made  a  certain  note 
in  the  similitude  and  resemblance  of  the  notes 
theretofore  issued  bv  a  bank  of  a  foreign  coun- 
try; to  wit,  the  bank  known  as  El  Banco  del 
Estado  de  Bolivar,  the  same  being  then  and 
there  a  bank  authorized  by  the  laws  of  one  of 
the  States  of  the  United  States  of  Colombia, 
that  is  to  say,  the  State  of  Bolivar,  and  the  notes 
issued  bv  the  said  bank  being  then  and  bv  the 
usage  01  the  said  State  of  Bolivar  intenaed  to 
circulate  as  money." 

To  this  indictment  a  demurrer  was  filed,  and 
the  ludees  holding  the  court  have  certified  that 
at  the  nearine  the  foUowiug  questions  arose, 
upon  which  tneir  opinio ms  were  opposed: 

1.  Whether  the  third  section  of  the  statute  is 
constitutional. 

2.  Whether  the  sixth  section  is  constitutional 
so  far  as  it  relates  to  *'  fordgn  banks  jmd  cor- 
porations." 

8.  Whether  the  counterfeiting  within  the 
United  States  of  the  notes  of  a  foreign  bank  or 
corporation  can  be  constitutionally  made  by 
Congress  an  offense  against  the  law  of  nations. 

4.  Whether  the  obligations  of  the  law  of  na- 
tions, as  referred  to  in  the  Constitution  of  the 
United  States,  include  the  punishment  of  coun- 
terfeiting the  notes  of  a  foreign  bank  or  corpo- 
ration, or  of  having  in  possession  a  plate  from 
which  may  be  printed  counterfeits  of  the  notes 
of  foreign  banks  or  corporations,  as  mentioned 
in  the  third  and  sixth  sections,  "  unless  it  ap- 
pear or  is  all^;ed  in  the  indictment  that  the 
notes  of  said  foreign  bank  or  corporation  are 
the  notes  or  money  of  issue  of  a  foreign  gov- 
ernment, prince,  potentate,  state,  or  power." 

5.  Whether,  if  there  is  power  to  "so  define 
ihe  law  of  nations"  as  to  include  the  offenses 
mentioned  in  the  third  and  sixth  sections,  it  is 
not  necessary,  in  order  "  to  define  "  the  offense, 
that  it  be  declared  in  the  statute  itself  "  to  be 
an  offense  against  the  law  of  nations." 

6.  Whether  the  indictment  is  sufficient  In 
law. 

The  fourth  of  the  questions  thus  stated  em- 
braces the  4th,  5th,  6th,  7th  and  8th  of  those 
certified,  and  the  fifth  embraces  the  9th  and 
10th. 

Congress  has  power  to  make  all  laws  which 
shall  be  necessary  and  proper  to  carry  into  ex- 
ecution the  powers  vested  by  the  Constitution 
in  the  Government  of  the  United  States,  article 
I,  section  8,  clause  18;  and  the  Gtovemment  of 
the  United  States  has  been  vested  exclusively 
with  the  power  of  representing  the  Nation  in 
all  its  intercourse  with  foreign  countries.  It 
alone  can  "regulate  commerce  with  foreign 
Nations,"  article  I,  section  8,  clause  8;  male 
treaties,  and  appoint  ambassadors  and  other 
public  ministers  and  consuls.  Art.  n,  §  2, 
clause  2.  A  State  is  expressly  prohibited  from 
entering  into  any  "treaty,  alliance,  or  confed- 
eration." Art.  t  %  10,  clause  1.  Thus  all  of- 
ficial interooune  between  a  State  and  foreign 
Nations  is  prevented,  and  exdusive  authority 
for  that  purpose  given  to  the  United  States. 
The  National  Government  is  in  this  way  made 
responsible  to  foreign  Nations  for  all  violations 
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by  the  United  States  of  their  international  ob- 
ligations, and  because  of  this  Congress  is  ex- 
pressly  authorized  "  to  define  and  punish  *  *  « 
offenses  against  the  law  of  nations."  Art.  I, 
§  8,  clause  10. 

The  law  of  nations  requires  every  national  [4841 
government  to  use  "  due  diligenoe  "  to  prevent 
'a  wrong  being  done  within  its  own  dominion  to 
another  Nation  with  which  it  is  at  peace,  or  to 
the  ^ple  thereof;  and  because  of  this  the  ob- 
li^tion  ot  one  Nation  to  punish  those  who, 
within  its  own  jurisdiction,  counterfeit  the 
money  of  another  Nation  has  long  been  recog- 
nized. Yattel,  In  his  Law  of  Nations,  which 
was  first  printed  at  Neuchfttel  in  1758,  and  was 
translated  into  English  and  published  in  En- 
gland in  1760,  uses  this  language:  "  From  the 
principles  thus  laid  down,  it  is  easy  to  conclude 
that  if  one  Nation  counterfeits  the  money  of 
another,  or  if  she  allows  and  protects  false  coin- 
ers who  presume  to  do  it,  she  does  that  Nation 
an  injury."  When  this  was  written  money 
was  the  doief  thing  of  this  kind  that  needed  pro- 
tection, but  still  it  was  added:  "There  la 
another  custom  more  modem,  and  of  no  less 
use  to  commerce  than  the  establishment  of  coin; 
namely,  exchange,  or  the  traffic  of  bankers,  by 
means  of  whida  a  merchant  remits  immense 
sums  from  one  end  of  the  world  to  the  other, 
at  very  trifling  expense,  and,  if  he  pleases,  with- 
out risk.  For  the  same  reason  that  Sovereigns 
are  obliged  to  protect  commerce,  they  are 
obUged  to  support  this  custom,  by  good  laws, 
in  which  every  merchant,  whether  citizen  or 
foreigner,  may  find  security.  In  general,  it  is 
equidly  the  interest  and  duty  of  every  Nation 
to  have  wise  and  equitable  commercial  laws  cs- 
tabHshed  in  the  country."  Yattel,  Law  of  Na- 
tions, PhU  ed.,  1876,  book  I,  chap.  10,  pp.  46» 
47.  In  a  note  by  Mr.  Chit^  in  his  London 
edition  of  1834  it  is  said:  "  This  is  a  sound 
principle,  which  ought  to  be  extended  so  as  to  l^Sl 
deny  effect  to  any  fraud  upon  a  foreign  Natimi 
or  its  subjects."    Id.  47,  note  50. 

This  rule  was  established  for  the  protection 
of  Nations  in  their  intercourse  with  each  other. 
If  there  were  no  such  intercourse,  it  would  be  a 
matter  of  no  special  moment  to  one  Nation  thaft 
its  money  was  counterfeited  in  another.  Its 
own  people  could  not  be  defrauded  if  the  false 
coin  did  not  come  among  them;  and  its  own 
sovereignty  would  not  be  violatea  if  the  coun- 
terfeit could  not  under  any  drcumstancea  be 
made  to  take  the  place  of  the  true  money.  But 
national  intercourse  includes  commercial  inter- 
course between  the  people  of  different  Nations^ 
It  is  as  much  the  duty  of  a  Nation  to  protect 
such  an  iutercourse  as  it  is  any  other,  and  that 
is  what  Yattel  meant  when  he  said:  "  For  the 
same  reason  that  Sovereigns  are  obliged  to  pro- 
tect commerce,  they  are  obliged  to  support  this 
custom; "  "  namely,  exchange,  or  the  traffic  o| 
bankers,  by  means  of  which  a  merchant  remita 
immense  sums  from  one  end  of  the  world  to 
the  other,"  "  by  good  laws,  in  which  every 
merchant,  whether  citizen  or  foreigner,  may 
find  security." 

In  the  time  of  Yattel  certificates  of  the  pub- 
lic debt  of  a  Nation,  government  bonds,  and 
other  government  securities,  were  rarely  seen 
in  any  other  country  than  that  in  which  thejr 
were  put  out.  Banks  of  issue  were  not  so  com- 
mon as  to  need  'special  protection  for  thcok 

120  r.  s. 


1886. 


Uhitbd  Btatw  t.  Abjova. 


471M80 


selves  or  the  public  against  forgers  and  coun- 
terfeiters elsewhere  than  at  home;  and  the  ^preat 
corporations,  now  so  numerous  and  so  impor- 
tant, establislied  by  public  auUiority  for  the  pro- 
motion of  public  enterprises,  were  almost  un- 
known, and  certainly  tney  had  not  got  to  be 
extensive  borrowers  of  money  wherever  it  could 
be  had,  at  home  or  abroad,  on  the  faith  of  their 
qitasi  public  securities..  Kow,  however,  the 
amount  of  national  and  corporate  debt  and  of 
cori>orate  property  represented  by  bonds,  cer- 
tificates,'notes,  bills  and  other  forms  of  oom> 
mercial  securities,  which  are  bought  and  sold 
in  all  the  money  markets  of  the  world,  both  in 
and  out  of  the  country  under  whose  authority 
tiiev  were  created,  is  something  enormous. 

[486]  ouch  beinff  the  case,  it  is  easy  to  see  that  the 
same  principles  that  developed,  when  it  became 
necessary,  the  rule  of  national  conduct  which 
was  intended  to  prevent,  as  far  as  might  be, 
the  counterfeiting  of  the  money  of  one  nation 
within  the  dominion  of  another,  and  which,  in 
the  opinion  of  so  eminent  a  publicist  as  Yattel, 
could  be  applied  to  the  foreign  exchange  of 
bankers,  may  with  just  propriety  be  extended 
to  the  protection  of  this  more  recent  custom 
among  bankers  of  dealing  in  foreign  securities, 
whether  national  or  corporate,  which  have 
been  put  out  under  the  sanction  of  public  au- 
theri^  at  home,  and  sent  abroad  as  the  subjects 
of  trade  and  commerce.  And  especially  is  this 
so  of  bank  notes  and  bank  bills  issued  under 
th(B  authority  of  law,  which,  from  their  very 
nature,  enter  into  and  form  part  of  the  circu- 
lating medium  of  exdian^— the  money— of  a 
country.  Under  such  circumstances,  every 
Nation  has  iiot  only  the  right  to  require  the 
protection,  as  far  as  possible,  of  its  own  credit 
abroad  against  fraud,  but  the  banks  and  other 
great  commercial  corporations  which  have  been 
created  within  its  own  jurisdiction  for  the  ad- 
vancement of  the  public  good  may  call  on  it  to 
see  that  their  interests  are  not  neglected  by  a 
foreign  government  to  whose  dominion  they 
have,  in  the  lawful  prosecution  of  their  bun- 
ness,  become  to  some  extent  subjected. 

No  nation  can  be  more  interested  in  this  ques- 
tion than  the  United  States.  Their  money  is 
inractically  composed  of  treasury  notes  or  cer- 
tificates issued  by  themselves,  or  of  bank  bills 
issued  by  banks  created  under  their  authority 
and  subject  to  their  control  Their  own  secu- 
rities, and  those  of  the  States,  the  cities,  and 
the  public  corporations,  whose  interests  abroad 
they  alone  have  the  power  to  guard  agednstfoi^ 
ei^  national  neglect,  are  foimd  on  sue  in  the 
pnncipal  money  markets  of  Europe.  If  these 
securities,  whether  national,  mumcipal,  or  coi^ 
porate,  are  forged  and  counterfeit^  with  im- 
punity at  the  places  where  they  are  soM,  it  is 
easy  to  see  that  a  great  wrong  wiU  be  done  to 
the  United  States  and  their  people.  Any  un- 
certainty about  the  genuineness  of  the  security 
necessarily  depreciates  its  value  as  a  merchant- 
able commodity;  and  against  this,  international 

[4871  <^i°i^7  requires  that  national  protection  shall, 
as  far  as  possible,  be  afforded.  If  there  is  neg^ 
lect  in  that,  the  United  States  may,  with  pro- 
priety, call  on  the  proper  government  to  pro- 
vide for  the  punishment  of  such  an  offense,  and 
thus  secure  tne  restraining  influences  of  a  fear 
of  the  consequences  of  wrongdoing.  A  re- 
fusal may  noC  perhaps^  furnish  suffldient  cause 
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for  war,  but  it  would  certainly  give  just  ground 
of  complaint,  and  thus  disturb  that  harmony 
between  the  governments  which  each  is  bound 
to  cultivate  and  promote. 

But  if  the  United  States  can  require  this  of 
another,  that  other  may  require  it  of  them,  be- 
cause international  obligations  are  of  necessity 
reciprocal  in  their  nature.  The  right,  if  it  ex- 
ists at  all,  is  given  b^  the  law  of  nations;  and 
what  is  law  for  one  is,  under  the  same  circum- 
stances, law  for  the  other.  A  right  secured  bv 
the  law  of  nations  to  a  nation  or  its  people,  is 
one  the  United  States  as  the  representatives  of 
this  nation  are  bound  to  protect.  Consequent- 
ly, a  law  which  is  necessary  and  proper  to  af- 
ford this  protection  is  one  that  Congress  may 
enact,  because  it  is  one  that  is  needed  to  carry 
into  execution  a  power  conferred  by  the  Con- 
stitution on  the  Government  of  the  United 
States  exclusively.  There  is  no  authority  in 
the  United  States  to  require  the  passage  and  en- 
forcement of  such  a  law  by  the  States.  There- 
fore, the  United  States  must  have  the  power  to 
pass  it  and  enforce  it  themselves,  or  be  xmable 
to  perform  a  duty  which  they  may  owe  to  an- 
other Nation,  and  which  the  law  of  nations  has 
imposed  on  Uiem  as  part  of  their  international 
obligations.  This,  however,  does  not  prevent 
a  State  from  providing  for  the  punishment  of 
the  same  thing,  for  here,  as  in  the  case  of  coun- 
terfeiting the  coin  of  the  United  States,  the  act 
may  be  an  offense  against  the  authority  of  a 
State  as  well  as  that  of  the  United  States. 

Again,  our  own  people  may  be  dealers  at 
home  in  the  public  or  ^aaA  public  securities  of 
a  foreigu  government,  or  of  foreign  banks  or 
corporations,  brought  here  in  the  course  of  our 
commerce  with  foreign  Nations,  or  sent  here 
from  abroad  for  sale  in  the  money  markets  of 
this  country.  As  such  they  enter  mto  and  form 
part  of  the  foreign  commerce  of  the  country. 
if  such  securities  can  be  counterfeited  here  with 
impunity,  our  own  people  may  be  made  to  suf- 
fer by  a  wrong  done  which  affects  a  business 
that  has  been  expressly  placed  by  the  Constitu- 
tion under  the  protection  of  the  Government  of 
the  United  States. 

It  remains  only  to  consider  those  questions 
which  present  the  point  whether,  in  enacting  a 
statute  to  define  and  punish  an  offense  against 
the  law  of  nations,  it  is  necessary,  in  order  "to 
define"  the  offense,  that  it  be  declared  in  the 
statute  itself  to  be  "  an  offense  against  the  law 
of  nations."  This  statute  defines  the  offense, 
and  if  the  thing  made  punishable  ia  one  which 
the  United  States  are  required  by  theh:  interna- 
tional obligations  to  use  due  diligence  to  pre- 
vent, it  is  an  offense  against  the  law  of  nations. 
Such  being  the  case,  ttiere  is  no  more  need  of 
declaring  m  the  statute  that  it  is  such  an  of- 
fense thim  there  would  be  in  any  other  crimi- 
nal statute  to  declare  that  it  was  enacted  to  car- 
ry into  execution  any  other  particular  power 
vested  by  the  Constitution  in  the  Government 
of  the  United  States.  Whether  the  offense  as 
defined  is  an  offense  acainst  the  law  of  nations 
depends  on  the  thing  done,  not  on  any  declara- 
tion to  that  effect  by  Congress.  As  has  already 
been  seen,  it  was  incumbent  on  the  United 
States  as  a  Nation  to  use  due  diligence  to  pre- 
vent any  iniury  to  another  nation  or  its  people 
by  oounterfeinng  its  money,  or  its  public  or 
quati  public  securities.    This  statute  was  en* 
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acted  M  a  idmiis  to  that  end,  tbat  is  to  nj,  as 
a  means  of  perfonning  a  du^  which  had  oeen 
cast  on  the  united  States  hj  the  law  of  nations; 
and  it  was  clearly  appropriate  le^slation  for 
that  purpose.  Upon  its  face,  therefore,  it  de- 
lines  an  oifense  against  the  tow  of  nations  as 
clearly  as  if  Congress  had  in  express  terms  so 
declared.  Criminal  statutes  passed  for  enforc- 
ing and  preserving  the  neutral  relations  of  the 
United  States  witn  other  nations  were  passed 
by  Congress  at  a  very  early  date:  June  5, 1794, 
chap*  <^,  1  Stat,  at  L.  881;  June  14, 1797,  chap. 
1, 1  Stat,  at  L.  590;  March  8, 1817,  chap.  68,  8 
Slat,  at  L.  870;  April  20, 1818, 8  Stat,  at  L.  447; 
and  those  now  in  force  are  found  in  title  LZVII 
of  the  Revised  Statutes.  These  all  rest  on  the 
same  power  of  Congress  that  is  here  invoked, 
and  it  has  never  been  supposed  thev  were  in- 
valid because  they  did  not  ezpresdy  declare 
that  the  offenses  there  defined  were  offenses 
against  the  law  of  nations. 

If  there  is  anything  more  in  the  eleventh 
question  certified  than  has  been  already  dUposed 
of  in  answering  the  others,  it  is  too  Dread  and 
indefinite  for  our  consideration  under  the  rules 
which  have  been  long  established  regulatiog 
the  practice  on  a  certificate  of  division. 

AUths  queitUmi  eertiJUd,  except  the  Oeventk, 
are  anewered  in  the  cSrmatiw,  and  ae  to  that 
no  epeckU  ansteer  wiUhe  made. 

Traeoopj.   Test: 

James  H.  MoKenney,  CSerk,  Sup.  Oourt,  U.  8. 


[669]  CIHICAGO,  BURLINGTON  AND  KANSAS 
CITY  RAILROAD  COMPANY,  PV-  *» 
Err., 

e. 
STATE   OF  MISSOURI,  ses  rel.  John  F. 
GuFFBT,  Collector  of  Reyenue  of  Putnam 

COUNTT. 

(See  8.  a  B4poiter*sed.  MS-snL) 

ChfuHtutional  Un^-railroade^immunityf^rom 
taxation  muet  he  dear—eonetruction  o/etaU 
vU. 

1.  An  immunity  from  state  taxation  will  not  be 
recognized  unless  ffranted  In  terms  too  plain  to  be 
mistaken. 

S.  A  brinoh  railroad  oonstmoted  under  the  Mis- 
souri Act  of  March  81, 1M8«  providlnir  for  the  oon- 
Btruotion  of  branohes.  by  the  St.  Joseph  and  Iowa 
Bailroad  Oompany,  which  should  be  for  most  pur- 
poses Independent  lines.  Is  not  entitled  to  Immunity 
from  state  and  county  taxation  under  the  charter 
of  1857,  of  said  company. 

[No.  1844.1 
Argued  Jan.  S,  1887.    Bedded  March  7, 1887. 

FT  ERROR  to  the  Supreme  Court  of  the  State 
of  Missouri.    Affirmed, 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Meeere.  Jeff.  Clukiidler  and  L.  T.  Hatfield, 
for  plaintiff  in  error. 

Meeere.  Jolm  P.  Butler,  B.  O.  Boone,  Attv- 
Gen.  cfMieeowi,  and  8.  P.  Eueton,  for  defend- 
ant in  error: 

The  immunity  from  taxation  can  only  be 
conferred  whenclearly authorized  by  legislation. 
Unless  so  cftsrly  authorized  it  is  held  to  be  an 
immimity  personal  to  the  company  on  which  it 
is  conferred  and  incapable  of  transfer.  The 
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language  authorizing  the  mortgage  only  an- 
thorized  a  mortgage  of  the  property  and  fran- 
chises. Immuni^  from  taxation  is  not  thereby 
described. 

Morgan  y.  La.  i»  U.  S.  9^  (88:  861);  Louie- 
viaedbN.R.R  Co.  r.  JMmee,  109  U.  S.  844 
(87: 028);  Memphie  d  L.  R.  R.  Oo.  t.  R.  R. 
Oomre.  118  U.  S.  617  (88: 840);  TraOo  y.  Ma^ire, 
86  U.  S.  18  Wall.  891  (81:  988);  WUeon  y. 
Oainee,  108  U.  S.  417  (86: 401):  Arkaneae  R.R, 
Co.  Y.  Berry,  41  Ark.  486;  State  t.  Sherman, 
88  Ohio  St.  411. 

When  the  Legiskture  cannot  by  law  exempt 
a  railroad  from  taxation,  it  cannot  authorize  a 
transfer  by  oneannpany  to  another  of  the  ri^t 
of  exemption. 

Louievitte  AN.  R.  R.  Co.  t.  PiUmee,  eupra. 

Elijah  Smith  could  not  purchase  this  im- 
munity and  then  convey  it  to  the  phiintilf  in 
error.  That  would  be  equiyalcnt  to  creating  a 
new  corporation  with  an  exemption  then  pro- 
hibited by  the  Constitution  of  the  State. 

MemphU  AL.  R.R.  Co.y.KR.  Comre.  119 
U.  S.  609  (88:887);  Omen  y.  R  R.  Co.  SS  Mo. 
454;  Const  Mo.  1866;  CampbeU  y.  R.  R.  Co. 
88  Qblo  St.  16a 

Mr.  Juetiee  Harlan  delivered  the  opinion  of 
the  court: 

The  Judgment  which  this  writ  of  error  brin^ 
up  for  review  affirms  the  liability  to  taxation, 
in  Missouri,  for  state  and  county  purposes,  of 
what  was  formerly  known  as  the  Central  North 
Missouil  Branch  of  the  St  Joseph  and  Iowa 
Railroad,  more  recently  named  the  Linncus 
Branch  of  the  Burlington  add  Southwestern 
Railway  Company,  and  now  owned  by  the 
Chicago,  BurliDgton  and  Kansas  City  Railroad 
Company,  a  corporation  oriranizcd  under  the 
laws  of  Missouri.  The  latter  Company  claima 
to  have  succeeded  to  all  the  rights,  privilcgea 
and  immunities  nantcd  to  the  Bt  Joseph  and 
Iowa  Railroad  (x>mpany  in  its  charter  of  1857, 
among  which  was  an  exemption  of  its  stock 
from  taxation  for  ''state  and  county"  purposes. 
As  the  construction  whidi  the  Supreme  Court 
of  Missouri  places  upon  certain  legislation, 
enacted  after  the  charter  of  the  St  Joseph  nnd 
Iowa  Railroad  Company  was  mnted,  is  incou- 
siBtent  with  the  exemption  claimed,  the  con- 
th>lling  question  on  this  writ  of  error  is  whether 
the  local  statutes,  as  interpreted  and  applied  by 
that  court,  impair  the  obligation  of  any  contract 
which  the  company  had  with  the  State  and 
thereby  deprive  its  successor,  the  plaintiff  in 
error,  of  any  rights  secured  by  the  Constitution 
of  the  United  States. 

That  question  mainly  depends  upon  the  con- 
struction of  an  Act  of  the  General  Assembly  of 
Missouri,  entitled  "An  Act  to  Aid  in  the  Build- 
ing of  Branch  Railroads  in  the  State  of  Mis- 
souri,"  approved  March  21,  1868. 

That  Act  took  effect  from  its  passage,  and  is 
as  follows  : 

"1.  Any  railroad  company  in  this  State  au- 
thorized by  law  to  build  branches,  and  wishing 
to  avail  themselves  of  the  provisions  of  this  Act, 
shall,  by  its  board  of  directors,  pass,  and  cause 
to  be  entered  upon  its  records,  a  resohitton  set- 
ting  forth  such  desire,  and  designatin*;  the 
name  under  which  such  branch  shall  be  built, 
its  point  of  intersection  with  its  main  line  nnd 
general  course,  a  certified  copy  of  wliicli  r%2s> 
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oltttidn  shall  be  filed  with  the  Secretary  of 
State;  after  which  they  shall  be  govemed  by  the 
provisions  of  this  Act 

"2.  Whenever  any  such  railroad  company 
shall  undertake  the  construction  of  a  branch 
designated  as  provided  in  the  first  section  of 
this  Act,  they  shall  receive  donations  or  sub- 
scriptions to  stock  to  aid  its  construction  in  the 
name  of  such  branch,  which  shall  be  expressed 
in  the  certificate  of  stock  issued;  the  cost  and 
expenses  of  constructing  and  operating  such 
branch  shall  be  kept  separate  and  distinct  from 
expenses  on  the  main  line;  they  may  borrow 
money  and  issue  bonds  secured  by  mortgage  on 
such  branch  road  to  aid  in  its  construction,  and, 
in  general,  may  operate,  lease,  sell  or  consoli- 
date with  any  connecting  road,  distinct  and 
separate  from  their  main  une,  and  in  any  other 
way,  may  manage  or  dispose  of  such  branch, 
as  by  law  they  may  be  authorized  with  refer- 
ence to  their  main  line,  and  separate  there- 
from. 

"8.  A;bj  branch  road  so  constructed  shall 
not  be  hofden  for  any  debt,  lien  or  liability  of 
the  main  line;  nor  shall  the  main  line'  be 
holden  for  anv  debt,  lien  or  liability  of 
such  branch.  Any  dividends  of  profits  arisine 
out  of  title  business  of  such  branch  road  shall 
1c  divided  among  the  stockholders  in  said 
iTanch;  and  in  all  respects  the  interest  of  the 
stockholders  in  the  branch  shall  be  kept  sepa- 
rate and  distinct  from  the  interests  of  the  stock- 
holders in  the  main  line. 

"4.  The  holders  of  stock  in  any  taifa^ad 
company  which  was  subscribed  in  aid  of  the 
construction  of  a  branch  road,  according  to  the 
provisions  of  this  Act,  shall  have  the  same 
rights  as  other  stockholders  in  the  company  in 
the  choice  of  oflScers:  but  hi  all  matters  directly 
and  epecially  affecting  the  interests  of  suda 
branch  roaa  the  stockholders  in  such  branch 
578]  shall  control,  and,  for  such  purpose,  the  direct- 
ors, imder  their  by-laws,  may.  or  on  the  peti- 
tion of  parties  representing  one  tenth  of  Aich 
stock  shall,  call  a  meeting  of  the  stockholders 
in  such  branch,  setting  forth  the  object  of  such 
meeting;  and  at  any  such  meeting  such  stock- 
holders may  instruct  the  board  of  directors  in 
all  matters  relating  especially  to  their  interests, 
and  they  shall  be  governed  by  such  instructions, 
if  not  inconsistent  with  the  laws  of  the  State 
and  the  powers  of  such  company."  Laws  Mo. 
1808,  p.  90. 

The  branch  road  in  question  was  constructed 
under  the  provisions  of  that  statute.  That 
fact  distinctlv  appears  from  the  preamble  and 
resolutions  aaopted  by  the  board  of  directors  of 
the  St.  Joseph  and  Iowa  Railroad  Company, 
March  26,  1871  (a  certified  copy  thereof  being 
filed  April  19,  1871,  in  the  office  of  (he  Secr^ 
tary  of  State  of  Missouri),  and  expressly  stating 
the  purpose  of  the  company  to  avail  itself  <n 
the  provisions  of  the  Act  of  1868  in  building 
this  branch  road. 

The  statute,  it  will  be  observed,  does  not  ex- 
empt from  taxation  stock  subscribed  in  aid  of 
the  construction  of  the  branch  roads  for  whidi 
it  nukes  provision.  But  as  it  applies  to  rail- 
road companies  ''authorized  by  law  to  build 
branches,''  and  as  the  St  Joseph  and  Iowa 
Railroad  Company  was  authorized  by  its 
charter  of  1857  to  build  such  branch  roads  as  it 
deemed  proper  {JStaU,  n  r^.,  etc.  v.  County  I 


Court  of  SuUivan  Cd.  61  Mo.  528, 681),  it  is  con- 
tended that  the  exemption,  bv  the  company's 
original  charter,  of  its  stock  from  taxation  for 
state  and  county  purposes,  extends  to  stock  sub- 
scribed in  the  name  and  exclusively  for  the 
benefit  of  the  branch  road  constructed  under 
the  Act  ot  1868. 

When  that  statute  was  passed,  the  Constitu- 
tion of  Missouri  of  1865  declared  that  "  No 
property,  real  or  personal,  shall  be  exempt  from 
taxation,  except  such  as  may  be  used  exclus- 
ively for  public  schools,  and  such  as  may  belong 
to  the  United  States,  to  this  State,  to  counties, 
or  to  municipal  corporations  withi!:k  this  State." 
Art  12,  sec.  16. 

As,  perhaps,  evexy  railroad  company,  organ- 
ized under  the  laws  of  the  State  prior  to  the 
adoption  of  the  Constitution  of- 1865,  had 
^neral  authority  to  construct  branch  roads,  it 
IS  clear  that  the  construction  of  the  Act  of  1868, 
for  which  the  appellant  contends,  cannot  be 
accepted,  except  upon  the  theory  that  the  Legis- 
lature intended  to  evade  the  constitutional 
inhibition  upon  exemptions  of  property  from 
taxation;  for  it  is  plain,  from  the  provisions  of 
the  Act  of  1868,  that  the  roads  which  it  au- 
thorized to  be  built,  although  called  branch 
roads,  are,  for  all  purposies  of  separate  owner- 
ship and  management,  independent  lines,  quite 
lis  distinct  from  the  main  lines  as  if  constructed 
and  operated  by  other  and  different  corpora- 
tions. Such  provisions  as  are  to  be  found  in 
that  statute  are  rarely  ever  found  in  legislative 
enactments.  An  analysis  of  them  shows  that 
any  "^branch"  road  constructed  under  it  must 
be  desiffnated  by  the  name  under  which  it  is 
built;  donations  and  subscriptions  in  aid  of  it 
must  be  received  in  that  name;  the  cost  of  con- 
struction and  management  must  be  kept  sepa- 
rate and  distinct  from  expenses  incurred  on  the 
main  line;  money  may  be  borrowed  and  bonds 
issued  secured  by  mortgage  on  the  branch  only; 
the  branch  roaa  mav  be  sold,  operated,  leased 
or  consolidated  with  any  connecting  road  of 
another  corporation,  or  disposed  of  separately 
from  the  main  line;  it  is  liable  only  for  its  own 
debts,  and  not  for  those  of  the  mam  line;  prof- 
its arising  out  of  the  business  of  such  branch 
road  can  be  divided  only  amongits  stockholders, 
and  their  interests  are  to  be  kept  distinct  from 
those  of  the  stockholders  of  the  main  line;  and 
the  board  of  directors  of  the  company  owning 
the  main  line  are  required,  in  all  matters  relat- 
ing especially  to  the  interests  of  the  stockholders 
of  the  branch  road,  to  follow  all  instructions 
given  by  the  latter,  without  regard  to  their 
effect  upon  the  main  line.  In  other  words,  the 
stockholders  of  a  branch  road  constructed  under 
the  Act  of  1868  constitute,  in  effect,  a  separate 
oiganizaUon,  having  no  connection  whatever 
with  the  stockholders  of  the  main  line,  except 
that  the  main  line  and  the  branch  road  are,  for 
purposes  of  convenience,  managed  by  the  same 
l)oard  of  directors.  It  may  be  conceded,  for  all 
the  purposes  of  this  case,  that  if  the  St.  Joseph 
and  Iowa  Railroad  Company,  pr  the  Company 
which  succeeded  to  its  rights,  privileges  and 
immunities,  had  built  a  branch  road  under  the 
charter  of  1857,  it  could,  in  respect  to  that 
branch,  have  stood  upon  the  exemption  con- 
tained in  its  charter.  Any  stock  issued  by  it 
and  sold  to  aid  in  the  construction  of  such  a 
branch  road  would,  in  that  case,  have  been  on 
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the  Muna  foodng  in  all  respects  as  other  stock 
it  may  have  issoed ;  and  Us  main  and  branch 
lines  would  have  been  parts  of  the  same  system, 
coDtrolled  by  the  board  of  directors  as  they 
deemed  proper.  But  the  company  elected  not 
to  adopt  that  course,  for  the  reason,  i>erhap8, 
that  it  could  not,  in  that  mode,  have  raised  the 
money  ntcessary  to  build  a  branch  road.  In 
the  condition  in  which  aU  the  railroads  of  Mis- 
souri were  left  by  the  civil  war,  it  would  have 
been  difficult  to  raise  money  to  build  branch 
roads,  if  their  future  was  to  be  endangered  by 
connection  with  main  lines  which  needed  re- 
pairs, and  the  corporations  owning  which  were 
without  credit.  It  was,  doubtless,  for  thai 
reason  the  St.  Joseph  and  Iowa  Railroad  Com- 
pany, instead  of  constructing  a  branch  road 
under  the  charter  of  1867,  determined  to  avail 
itself  of  the  provisions  of  the  Statute  of  1868, 
which  permitted  it  to  construct  and  maintain 
what  is  called  a  branch  road,  but  what,  in  fact, 
would  be  a  road  having  only  nominal  connec- 
tion with  the  main  line  of  the  company. 

The  branch  roads  to  which  the  charter  of  the 
St.  Joseph  and  Iowa  Railroad  Company  re- 
ferred were,  in  our  judgment,  such  as  would  be 
subject  to  the  same  control  and  management  as 
its  main  line,  and  not  roads  that  were  branch 
roads  only  in  name,  but  w^  distinct  lines, 
operated  solely  with  reference  to  the  interests 
and  pursuant  to  the  directions  of  those  holding 
stock  therein,  irrespective  of  the  necessities  of 
the  main  line. 

To  avoid  the  conclusion  that  there  was  a  pur- 
pose to  devise  apian  whereby  railroad  property 
should  be  exempt  from  taxation,  which  the 
Constitution  of  1866  intended  should  be  taxed, 
we  must  assume  that  the  Legislature  intended 
to  invite  railroad  corporations  having  general 
power  under  their  charters  to  construct  branch 
roads,  to  waive  the  exercise  of  such  power,  and 
construct  roads  under  the  provisions  of  the  Act 
of  1868  which,  although  not  jmnting  an  im- 
munity from  taxation,  yet  afforded  peculiar 
Srotection  to  those  whose  money  might  be  used 
}  such  construction. 

To  say  the  least,  it  is  not  dear  that  the  Leg- 
islature intended  that  the  exemption  from  taxa- 
tion, given  by  such  charters  as  that  firanted  to 
the  St  Joseph  and  Iowa  Railroad  Company, 
should  be  extended  to  branch  roads  constructed 
under  the  Act  of  186a  As  that  statute  does 
not  grant  immunity  from  taxation  to  roads  con- 
structed under  its  provisions,  and  as  the  system 
established  by  it  is  complete  in  itself  without 
reference  to  other  legislative  enactments,  the 
present  claim  to  exemption  must  be  denied;  for 
it  is  the  settled  doctrme  of  this  court  that  an 
immunity  from  taxation  by  the  State  will  not  be 
recognized  unless  granted  in  terms  too  plain  lo 
be  mistaken.  Pi^cidence  Bank  v.  Bilunga,  29 
U.  S.  4  Pet  614  [7: 989];  PkOaddphia  db  W.  B. 
R.  Go.  V.  Maryland,  61  U.  S.  10  How.  876 
[18:461];  MempkU  <ih  L,  B.  R,  Ch.  t.  CommU- 
naners,  112  V.  S.  609,  617  [28:  887,  840]; 
Southwestern  R.  B.  Co.  v.  Wright,  116  U.  S.  281, 
286  [29:  626,  6281;  Vicksburff,  etc.  B  R.  Oo.  t. 
Bennie,  116  U.  S.  666,  667  [29:  770,  771]. 

As  our  conclusion  upon  this  point  accords 
with  that  of  the  state  court,  and  is  sufficient  to 
dispose  of  the  whole  case,  we  omit  any  con- 
sideration of  other  questions  presented  in  argu- 
ment 
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WilU— latent  ambigvitjf—^xtrinaie  eeidefiee,  ad- 
misnble—eharitable  bequett—Bhnoit  Act  qf 
April  18,  ISlt. 

1.  t^^trlnsJo  evid  PDCe  1«  admi^ble  to  remoTe  a  \ak 

teut  anibijitiltj'  tn  a  will, 

*J,  Kjrtrstislc  evklcnc©  of  til©  utilform  relations  of 
tbt.-  ttfitjitctr  (<}  the  subject  of  funN^n  ood  homo 
mitwioup,  Eiiid  to  t^rUiitj  eooleti^  etiifEiired  in  that 
Wii'l  of  work,  and  of  bis  church  ri'kitiODs,  i^  ad  mis- 
BiM<^  tof'iplainit  l>f^lll(^t  to  '*The  Board  of  FnT-pJgu 
acU  the  Ikmrtl  of  Home  Misifoti«,'*aever^  different 
oburebcfi  having  such  IxKLrds. 

a,  Neither  ttJ6  BoiiffJ  of  Foreign  Hi«elons  of  tbe 
Prrf^b^rJHD  Chupch  nor  ft«  tjoard  of  Hotuo  SliR-' 
slciua  IS  a  churchy  oong^rf^ap^tlon,  or  ftociety  rormed 
for  the  puFEM-^so  wt  rellirioufl  worship,  within  the 
mi  no  mi?  of  the  lllinofe  Aot  of  ApMl  18,  V^t^  for- 
blddJuK  (t^ucU  iiot.q<f?ti^.'4>  from  r^f^eUirig:  br  ^ft,  do- 
ylsc  or  puruhaae  more  than  ton  aor^e  of  IiLnd^ 

[No.  11«8,1 
Siuhmitted  Pec,  £0, 188€.  Decided  March  7, 1SS7, 

APPEAL  from  the  Circuit  Ck>urt  of  the  Unitod 
States  for  the  Southern  District  of  Illinois. 
.^^yned. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court 

Meura.  D.  T.  Littler,  Bradley  lb  Brad* 
lesTf  Ite  A.  Whipp  and  B.  E.  Lewis,  for  ap- 
pellant: 

The  eleventh  clause  of  the  will  which  the 
court  is  now  asked  to  construe  is  void  and 
meaningless,  and  no  estate  can  pass  to  the 
Board  of  Home  and  Foreign  Missions,  by  rea- 
son of  ambiguity,  and  the  heir  must  take  the 
estate. 

Owens  y.  Missionary  Society,  14  N.  Y.  880; 
Bridges  ▼.  Pleasants,  4  Ired.  Eq.  26;  Perry, 
Trusts,  §  718;  2  Story.  Eq.  §g  1188,  979  a, 
979  b;  Fontain  ▼.  Ratenel,  58  U.  S.  17  How. 
369  (16:80);  WheeSer  ▼.  Smith,  60  U.  S.  9  How. 
55  (18:44);  see  also  Taylor  ▼:  Emp,  2  HI.  Ap 
868:  Wilkins  ▼.  AUcn,  69  U.  8. 18  How.  " 
(15:89(3). 

A  gift  or  devise  of  real  estate  to  a  corporation 
by  name  alone,  where  no  use  or  purpose  is  ex- 
pressed, is  absolutely  void  and  cannot  be  en* 
forced  by  any  aid  to  be  derived  from  a  court  of 
equity. 

The  bequest  bein|^  of  real  estate,  the  defend- 
ants, the  Board  of  Home  and  Foreign  Mle- 
sion  of  the  State  of  New  York,  behig  religious 
foreign  corporations,  cannot  under  the  Statutes 
of  lUinois  take  (if  at  all)  more  than  ten  acres 
each  of  lands  bythe  devise. 

Mr.  James  McCartney,  for  appellees: 

When  all  the  clauses  of  the  will  are  properly 
considered,  together  with  the  evidence  die- 
closed  by  the  record  showing  that  the  testator 
was  a  member  of  the  Presbyterian  Churdi  at 
Irish  Qrove,  and  had  been  nnce  1869;  was  an 
active,  zealous  and  prompt  supporter  and  con- 
tributor and  atteudant;  was  an  elder  and  mem- 
ber of  the  session;  was  prompt  and  punctual  in 
those  relations;  that  the  church  to  which  he 
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■OBtained  8uch  relations  was  in  the  habit  of 
taking  up  collections  for  the  Board  of  Home 
Hisaions  and  Board  of  Foreign  Missions  of  the 
Presbyterian  Church  of  the  United  States;  that 
the  testator  nnif ormly  for  a  series  of  years,  and 
only  terminating  witii  his  death,  appeared  es- 
pecially interested  in  these  Boards,  "  and  al- 
ways aesired  his  means  should  be  contributed 
in  that  direction;  it  becomes  clear  Uiat  by  the 
terms,  "the  Board  of  Foreign  Missions  and  the 
Board  of  Home  MtBsions,  used  in  the  con- 
nection in  which  these  words  were,  the  testator 
meant  the  Board  of  Foreign  Missions  of  the 
Presbyterian  Church  of  the  United  States  and 
the  Board  of  Home  Missions  of  the  Presby- 
terian Church  of  the  United  States.  It  can 
scarcely  admit  of  well  founded  doubt  that  the 
drcumstanoes  under  which  the  words  were 
used  by  the  testator  in  the  will,  together  with 
his  declarations  before  the  making  of  the  in- 
strument, may  be  proven  in  order  to  determine 
what  meaning  is  to  be  given  to  the  words  as 
used.  This  may  well  be  considered  the  settled 
doctrine  alike  of  the  English  and  American 
courts. 

2  Phil.  Ev.  745-756;  Wigram,  Extraneous 
Ev.  118. 188;  Pars.  Wills,  Common  Law  Lib- 
rary, 85;  1  Jarm  Wills,  chap.  18,  and  notes. 

"The  American  courts  have  very  generally 
adhered  to  the  rule  that  the  charities  for  re- 
ligious purposes  shall  go  in  the  direction  and 
for  the  propagation  of  the  doctrine  which  the 
donor  desired  to  advance;  and  for  this  purpose 
the  particular  tenets  held  by  the  donor  will  be 
inquired  into,  and  when  ascertained  vrill  be 
presumed  to  be  the  doctrines  which  it  was  the 
purpose  of  the  trust  to  advance." 

2  Redf.  Wills.  §  64,  p.  810;  KitM  v.  Acker- 
man,  67  U.  S.  2  Black,  408  (17:  292);  Bemas- 
€tmi  y.  Atkifiwn,  17  Jur.  128;  Bradley  v.  Bees, 
118  IIL  327;  Heuser  y.  Harrii,  42  III  425;  Hineh- 
ky  y.  TKateher.  189  Mass.  477;  WilJeim  y. 
AUm,  59  U.  S.  18  How.  885  (15:896). 

Where  a  corporation  by  the  law  of  its 
creation  is  authorized,  in  some  cases  and  for 
flome  purposes,  or  to  a  certain  extent,  to  lake 
and  hold  the  title  to  real  estate,  it  cannot  be  a 
question  by  any  i>arty  except  the  State  whether 
its  real  estate  lias  been  acquired  for  the  author- 
ized uses  or  not,  or  is  in  excess  of  the  capacity 
of  the  oorporadon  to  take  and  hold.  The  State 
al<xie,  in  a  direct  proceeding,  must  assert  her 
policy  in  that  regard. 

Baytoard  y.  Da/tidetm,  41  Ind.  214;  DeOamp 
y.  BMina,  29  N.  J.  Eq.  86;  Baker  y.  NdT,  ii 
Ind.  68;  AkoBandBt  y.  ToUuUm  CUvh.  110  HL 
«5. 

Mr,  Jvttiee  Harbui  deliyered  the  opinion  of 
tiie  court: 

Robert  Gilmer,  late  of  Irish  Grove,  Menard 
County,  HUnois,  died  December  81, 1888,  hav- 
ing made  a  last  will  by  which  he  disposed  of 
hifl  entire  estate,  consisting  of  about  ft4,000  in 
personal  xm>perW.  and  from  three  to  four  hun- 
dred acres  of  land  in  that  State.  The  eleventh 
clause  of  the  will  is  in  these  words:  "I  also, 
after  paying  all  debts  and  claims  against  my 
estate,  liequeath  and  devise  the  remainder  of  my 
estate  to  be  equally  divided  between  the  Board 
of  Foreign  and  the  Board  of  Home  Missions." 
The  object  of  the  present  suit  is  to  obtain  a  de- 
cree declaring  that  dause  to  be  void,  and  dl- 
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recting  the  estate  of  the  testator,  after  meeting 
the  debts  and  the  bequests  contained  in  other 
clauses,  to  be  paid  to  the  complainant,  the  uncle 
and  only  heir  at  law  of  the  decedent. 

The  "Board  of  Foreign  Missions  of  the  Pres- 
byterian Church  in  the  United  States  of  A.mer- 
ica"  and  the  "Board  of  Home  Missions  of  the 
Presbyterian  Church  in  the  United  States  of 
Amenca"-— corporations  created  under  the  laws 
of  New  Tork-Hseverally  appeared,  were  made 
defendants,  and  filed  answers,  each  claiming 
the  right  to  share  in  the  devise  in  the  eleventh 
clause  of  the  will.  The  executors  admit  the 
Justice  of  these  claims,  but  ask  the  direction  of 
the  court  in  the  premises.  To  these  answers  a 
eeneral  replication  was  filed;  and,  the  cause 
having  been  heard  upon  the  pleadings  and 
proofs,  the  bill  was  dismissed  with  costs. 

It  is  agreed  in  the  case  that  the  Baptist,  Meth- 
odist, Episcopal,  and  other  churches,  like  the 
Presbyterian  Church  in  the  United  States  of 
Ameiica,  have  boards  of  home  and  foreign 
missions;  consequently,  ft  is  contended,  the 
eleventh  clause  of  the  will  is  void  for  uncer- 
tainty as  to  the  donee  and  the  purposes  of  the 
ffift.  In  this  view  we  do  not  conciur.  It  is  un- 
doubtedly the  rule,  in  respect  to  the  testamen- 
tary disposition  of  property,  real  and  personal, 
that  uncertainty  either  as  to  the  subject  or  ob- 
ject of  a  devise  will  be  fatal  to  its  validity. 
But  that  rule  has  no  application  here;  for,  if 
there  were  no  other  fact  in  the  case  than  that 
there  are  numerous  boards  which  may  be  gen- 
erally described  by  the  words,  the  "board  of 
forei^  missions,^  and  "the  board  of  home 
missions,"  the  devise  in  the  eleventh  clause 
would  not  fail.  With  respect  to  charities, 
gifts  may  be  good  which,  with  respect  to  indi- 
viduals, would  be  void;  "and  where  there  are 
two  charities  of  the  same  name  the  legacy  will 
be  divided  between  them,  if  it  cannot  be  ascer- 
tained which  was  the  intended  object."  1  Jarm. 
Wills,  876.  Can  it  be  ascertained  by  compe- 
tent evidence  which  of  these  various  boards 
were  the  objects  of  the  testator's  bounty? 

In  the  fourth  clause  of  the  will,  the  testator 
bequeathed  his  library  to  the  Presbyterian 
Church  of  Irish  Grove;  in  the  ninth,  $500  to- 
ward the  erection  of  a  Presbyterian  church  in 
Greenview.  Illinois,  provided  the  same  was 
built  within  two  years  from  the  date  of  the 
will;  otherwise,  the  money  should  revert  to  his 
estate;  and  in  the  tenth,  he  bequeathed  $60  to 
be  xmid  on  the  minister's  salary  of  the  Presbyte- 
rian Church  of  Irish  Grove  for  the  year  1881 

And  there  was  extrinsic  evidence^to  the  fol- 
lowing effect:  that  the  testator  had  been  for 
many  years  a  member  and  ruling  elder  of  the 
Irish  drove  Presbyterian  Churcn,  one  of  the 
local  congregations  of  the  Presbyterian  Church 
in  the  United  States  of  America;  that  collec- 
tions were  annually  taken  up  in  that  congrega- 
tion for  the  various  boards  of  that  chim^  in- 
cluding its  Boards  of  Foreign  and  Home  Mis- 
sions; uiat  while  it  was*  announced  from  the 
pulpit  that  collections  would  be  taken  for  the 
Board  of  Foreign  Missions  or  the  Board  of 
Home  Missions,  without,  in  words,  naming  the 
Presbyterian  Church,  all  such  collections,  with 
the  knowledge  and  assent  of  the  church  session, 
of  which  the  testator  was  an  active  and  zealous 
membtf ,  were,  without  exception,  sent  to  the 
officers  of  the  Presbyterian  Boards  of  Foreign 
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and  Home  Missions  in  New  York  City,  and 
regular  reports  thereof  made  to  the  session ;  that 
the  testator  took  especial  interest  in  the  work 
of  those  particular  Boards  and  uniformly  con- 
tributed thereto;  and  that  he  did  not,  so  far  as 
his  pastor  or  associates  in  the  church  session 
knew,  make  contributions  to  the  societies  of 
1 590]  any  other  church,  except  to  the  Bible  Society 
which  was  sustained  by  seyeral  religious  organ- 
izations. 

Of  the  competency  of  this  evidence  there  can 
be  no  doubt  The  purpose  of  it  was  to  place 
tibe  court,  as  far  as  possible,  in  the  situation  in 
which  the  testator  stood,  and  thus  bring  the 
words  employed  by  him  into  contact  with  the 
circumstances  attending  the  execution  of  the 
will  Such  proof  does  not  contradict  the  terms 
of  that  instrument,  nor  tend  to  wrest  the  words 
of  the  testator  from  their  natural  operation. 
It  serves  only  to  identify  the  institutions  de- 
scribed by  him  as  "the  Board  of  Foreign  and 
the  Board  of  Home  Missions;"  and  thus  the 
court  is  enabled  to  avail  itself  of  the  light  which 
the  circumstances  in  which  the  testator  was 
placed  at  the  time  he  made  the  will  would 
throw  upon  his  intention.  "The  law  is  not  so 
unreasonable,"  says  Mr.  Wigram,  "as  to  deny 
to  the  reader  of  an  instrument  the  same  light 
which  the  writer 'enjoyed."  Wigram,  Wills.  2d 
Am.  ed.  161.  The  proof  made  a  case  of  latent 
ambiguity.  Such  an  ambiguity  may  arise, 
"either  when  it  names  a  person  as  the  object  of 
a  gift  or  a  thing  as  the  subject  of  it,  and  there 
are  two  persons  or  things  that  answer  such 
name  or  description;  or,  secondly,  it  may  arise 
when  the  will  contains  a  misdescription  of  the 
object  or  subject."  Patch  v.  WhiU,  117  U.  8. 
217  [29:  864J.  In  the  same  case  it  was  ob- 
served that  "as  a  latent  ambiguity  is  only  dis- 
closed by  extrinsic  evidence  it  may  be  removed 
by  extrinsic  evidence."  See  also  AUerCs  Ezra, 
V.  Allen,  59  U.  S.  18  How.  885,  898  [15:896, 
8991;  UincldeyY.  Thatcher,  189  Mass.  477;  Breck- 
enndge  v.  Duncan^  2  A.  K  Marsh.  51, 12  Am. 
Dec.  859;  Mbrvan  v.  Burram,  46  Wis.  217; 
BrmiUry,  McCaU,  16  Conn.  274;  TilUmy,  Am. 
Ba>U  Society,  60  N.  H.882;  1  Jarm.  Wills.  428, 
481;lQreenl.  Ev.  §290. 

Construing,  then,  the  will  with  reference  to 
the  extrinsic  evidence  of  the  uniform  relations 
of  the  testator  to  the  subject  of  foreign  and 
home  missions,  and  to  certam  societies  engaged 
in  that  kind  of  work,  it  is  not  to  be  doubted 
that,  in  the  eleventh  clause,  he  had  in  mind  the 
Boards  of  Foreign  and  Home  Missions  of  the 
[591]  general  religious  sodetv  or  organization  of 
which  he  was  a  memoer  and  officer.  The 
words  of  the  will  veiy  well  apply  to  such  an 
object,  and.  therefore,  in  so  interpreting  its  pro- 
visions, no  violence  is  done  to  the  language  em- 
ployed by  the  testator. 

It  is  also  contended  that  the  Boards  of  For- 
eign and  Home  Missions  of  the  Presbyterian 
Church  in  the  United  States  of  America  are 
foreign  religious  societies,  or  foreign  societies 
organized  for  reli^dous  purposes,  and,  as  such, 
cannot,  under  the  laws  of  Illinois,  take  exceed- 
ing ten  acres  of  land  each,  and  that  the  devise 
in  the  eleventh  clause,  beinff  of  more  than  three 
hundred  acres  of  hmd  jointly,  is  void  and  must 
fail. 

In  the  case  of  Ohriitian  Union  ▼.  Fount,  101 
U.  S.  860  [25:  891],  decided  in  1879,  we  consid- 
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ered  the  question  whether  a  conveyance  made  in 
1870,  by  a  citizen  of  Illinois,  of  reU  estate  there 
situated,  of  the  value  of  $10,000,  to  the  Amer- 
ican and  Foreign  Christian  Union,  a  New  Tork 
corporation,  was  void  under  the  laws  of  Illi- 
nois— ^the  object  of  that  corporation  being,  "by 
missions,  colportage,  the  press,  and  other  ap- 
propriate agencies,  to  diffuse  and  promote  the 
principles  of  religious  liberty  and  a  pure  evan- 
gelical Christianity,  both  at  home  and  abroad, 
wherevei  a  corrupt  Christianity  exists."  The 
validity  of  the  conveyance  was  sustained  upon 
the  sTOund  that  the  law  of  Dllnois,  as  it  existed 
in  1870,  did  not  preclude  a  benevulent  or  mis- 
sionary corporation  of  another  State,  being 
thereunto  authorized  by  its  own  charter,  from 
taking  title  to  real  estate  within  her  limits,  by 
purchase,  gift,  devise  or  in  any  other  manner. 

It  is  however  insisted  that  the  force  of  that 
decision  is  weakened,  if  not  destroyed,  by  the 
failure  of  the  court  to  refer  to  section  44  of 
chapter  24  of  the  Revised  Statutes  of  1845, 
making  it  lawful  for  "the  members  of  any  so- 
ciety or  congregation."  theretofore  formed  or 
thereafter  to  be  formed,  "for  purposes  of  re- 
ligious worship,"  to  "receive  by  gilt,  devise  or 
purchase,  a  quantity  of  land  not  exceeding  tea 
acres,  and  to  erect  or  build  thereon  such  houses 
and  buildings  as  thev  may  deem  necessary  for 
the  purposes  aforesaid,  and  to  make  such  other 
use  of  the  land  and  make  such  other  improve- 
ments thereon  as  nuiy  be  deemed  necessary  for 
the  comfort  and  convenienoe  of  such  society  or  r  592 ' 
conereffation."  Rev.  Stat  1845,  p.  120.  Counsel  ' 
ovenook  the  fact  that  the  court  in  Ghristian 
Union  Y.Tount  referred  incidentally,  and  as  in- 
dicating the  ffeneral  course  of  legishition  in  Illi- 
nois,  to  the  like  provision  in  the  Act  of  1872. 
1^0  comment  was  made  upon  that  provision, 
for  the  reason  that  it  had  no  application  to  the 
case;  there  beinff  no  cUim,  as  there  could  not 
well  have  been,  that  the  American  and  Foreign 
Christian  Union  was,  within  the  meaning  of 
the  statute,  a  society  or  congregation  "for  pur- 
poses of  religious  worship.'*^ 

In  St.  Peter^sE.  C.  CongrMoUony.  Germain^ 
104  ni.  440,  the  Supreme  Court  of  the  State 
held  that  the  foregoine  section  of  the  Act  of 
1846  was  not  repealed  by  the  Act  of  March  8» 
1869,  providine  "For  the  holding  of  Roman 
Cathouc  churches,  cemeteries  and  other  prop- 
erty," but  was  displaced  by  the  42d  section  of 
the  Act  of  April  18,  1872  (chap.  82,  Revision, 
1874),  which  last  section,  however,  the  court 
said,  was  substantiidly  the  same  as  the  44th  sec- 
tion of  the  Act  of  1845,  and  to  be  regarded  aa» 
in  effect,  merely  continuing  the  latter  in  force. 

We  have,  therefore,  to  inquire  whether  the 
devise  in  question  is  void  under  the  Act  of 
April  18, 1872.  That  Act  makes  provision  for 
the  formation  of  coiporations  for  any  lawful 
puzpose,  except  bankmg,  insurance,  real  estate 
DTOKerage,  the  business  of  loaning  money,  and 
the  operation  of  railroads  other  than  horse  and 
dummy  railroads.  It  also  makes  provision  for 
the  incorporation  of  societies,  coiporalions,  and 
associations  for  any  lawful  purpose,  not  for  pe- 
cuniary profit,  "capable  of  taking,  purchasing^, 
holding  and  disposmff  of  real  and  personal  ee> 
tate  for  purposes  of  their  organization."  Seca. 
29,81. 

The  Act  pioceedB: 

"Sec.  85.  The  foregoing  provisiottB  ahall  not 
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apply  to  any  religioiu  corporatioD;  bat  any 
drarch,  congregation,  or  society,  formed  for  the 
purpose  of  religious  worship,  may  become  in- 
corporated in  the  manner  following,  to  wit.*  *  * 

"Sec.  41.  Upon  the  incorporation  of  any  con- 
gregiOion,  church  or  society,  all  real  and  per- 
sonal property  held  by  any  person  or  trustees  for 
[ftlMI]  the  use  of  the  members  thereof,  shall  immedi- 
ately vest  in  such  corporation  and  be  subject  to 
its  control,  and  may  be  used,  mortgaged,  sold 
and  conveyed  the  same  as  if  it  had  been  oon- 
veyed  to  such  corporation  by  deed;  but  no  such 
conveyance  or  mortgsge  shaU  be  made  so  as  to 
affect  or  destroy  the  intent  or  effect  of  any 
grant,  devise  or  donation  that  may  be  made  to 
such  person  or  trustee  for  the  use  of  such  con- 
grcmtion,  church  or  society. 

'  'Sec.  42.  Any  corporation  that  may  be  formed 
for  religious  purposes  under  this  Act  or  under 
any  law  of  tnis  State  for  the  incorporation  of 
religious  societies,  may  receive  by  gift,  devise 
or  purchase,  land  not  ezoeeding  in  quantity  (in- 
cluding that  already  held  by  such  corporation) 
ten  acres,  and  may  erect  or  build  thereon  such 
houses,  buildings  or  other  improvements  as  it 
may  deem  necessary  for  the  convenience  and 
comfort  of  such  congregation,  church  or  society, 
and  may  lay  out  and  maintain  thereon  a  bury- 
ing ground;  but  no  such  property  shall  be  used 
except  in  the  manner  expressed  in  the  gift, 
grant  or  devise,  or,  if  no  use  or  trust  is  so  ex- 
pressed, except  for  the  benefit  of  the  congrega- 
tion, church  or  society  for  which  it  was  m- 
tended." 

The  45th  section  permits  any  congregation, 
church  or  society  incorporated  under  the  Act, 
to  receive  by  ^ant,  devise  or  bequest,  real  es- 
tate, not  exce^ing  forty  acres,  for  the  purpose 
of  holding  camp  meetings.  Rev.  Stat  1874,  p. 
S92-S. 

Assuming,  for  the  purposes  of  this  case  only, 
that  a  churdi,  congregation  or  society  formed 
under  the  laws  of  another  State,  for  the  pur- 
poses of  religious  worship  in  that  State,  could 
not  lawfully  receive  by  gift,  devise  or  purchase, 
land,  in  Illmois,  in  excess  of  the  quanutv  which 
may  be  received  in  either  of  those  modes  by  a 
flimilar  oorporationf ormed  under  thelawsof  IJli- 
nols,  we  are  satisfied  that  the  sections  last  quoted 
from  the  Act  of  1872  do  not  embrace  corpora- 
tions of  the  daas  to  which  these  Boards  of  For- 
eign and  Home  Missions  belong.  The  Board 
of  Foreign  Missions  of  the  Presbyterian  Church 
in  the  United  States  of  America  was  formed 
*f  or  the  purpose  of  establishing  and  conduct- 
ing Christian  missions  among  theunevangelized 
or  pagan  nations,  and  the  general  diffusion  of 
[594i  ChTiahaiftj,'*  Its  power  to  hold  real  or  peiv 
ional  estate  in  New  York  is  restricted  to  such 
q[iiantity  as  will  produce  an  annual  income  not 
exceeding  $20,000.  The  object  of  the  Board 
of  Home  Missions  of  that  church  is  "to  assist 
in  sustafadnff  the  preacbin|r  of  the  Oospel  in 
feeble  churcnes  and  congregations  in  connec- 
tion with  the  Presbyterian  Church  in  the  United 
States,  and  generally  to  superintend  the  whole 
of  home  missions  in  the  behalf  of  such  church 
as  the  General  Assembly  shall,  from  time  to 
time,  direct;  and  also  to  receive,  take  charge  of, 
anddisburseaU  property  and  funds  which, at  any 
time,  and  from  time  to  time,  may  be  intrusted 
to  said  church  or  said  Board  for  home  mission- 
ary purposes."  It  cannot  take  and  hold  real  or 
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personal  property,  the  annual  income  of  which 
shall  exceed  $200,000. 

While  these  Boards  are  important  agencies 
in  aid  of  the  general  religious  work  of  the  Pres- 
byterian Church  in  the  united  States  of  Amer- 
ica, neither  of  them  is,  in  any  proper  sense,  or 
in  the  meaning  of  the  85th  section  of  the  Act  of 
1872,  a  church,  congregation,  or  society  formed 
for  the  purpose  of  religious  worship.  The 
counsel  for  the  plaintiff  in  error  seem  to  lay 
stress  ui>on  the  more  general  words,  "formed 
for  religious  purposes,"  in  the  42d  section  of 
the  Act;  but  manifestly  the  other  parts  of  the 
same  section,  and  previous  sections,  show  that 
the  only  corporations  intended  to  be  restricted 
in  the  ownership  of  land  to  ten  acres,  were  those 
formed  for  the  purpose  of  "religious  worship," 
and  not  to  or^izations  commonly  called  oe- 
nevolent  or  missionary  societies.  The  reasons 
of  public  policy  which  restrict  societies,  formed 
for  the  purpose  of  religious  worship,  in  their 
ownership  of  real  estate,  do  not  apply  at  all, 
or,  if  at  dl,  only  with  diminished  force,  to  cor- 
porations which  have  no  ecclesiastical  control 
of  those  engaged  in  religious  worship,  and  can- 
not prescribe  the  forms  of  such  worship,  nor 
subject  to  ecclesiastical  discipline  those  who 
fail  to  conform  to  the  rules,  usages,  or  orders 
of  the  religious  society  of  which  Uiey  are  mem- 
bers. 

This  conclusion  does  not,  in  the  slightest 
degree,  conflict  with  the  decision  in  St,  Piete/'i 
B.  (7.  CongregaUan  v.  Germain  hvpra].  That 
was  the  case  of  a  conveyance  of  about  eighty 
acres  of  land  directly  to  a  congregation  or  soSety 
"formed  for  the  purpose  of  reliffious  worship,^ 
as  distinguished  from  a  benevolent  or  mission- 
ary organization.  The  court  held  that,  under 
the  legulation  of  Dlinois,  "A  religious  corpora- 
tion is  authorized  to  receive  or  acquire  lands  to 
the  extent  of  ten  acres,  and  no  more.  Any 
amount  in  excess  of  that  is  expressly  forbidden 
by  statute;  and  it  follows  that  allconv^ances, 
deeds,  or  other  contracts  made  in  violation  of 
this  prohibition  are  absolutely  void." 

As  the  eleventh  clause  was  intended  to  pass, 
and  was  valid  for  the  purpose  of  passing,  to  the 
Boards  of  Foreign  and  Home  Missions  of  the 
Presbyterian  Church  in  the  United  States  of 
Amenca,  the  estate  thereby  devls^,  t^  decree 
muet  he  affirmed,    Jtis  eo  ordered. 

True  copy.    Test: 

James  H.  HoKenney,  Clerk,  Sup.  Court,  U.  S. 


WILLIAM  H.  PLUMMER,  Admr.  of  Hi- 
BAM  TucKEB,  Deceased,  Appt 

«. 

SARGENT  AND  COMPANY. 

(See  8.  C.  Beporter^s  ed.  4i^-iM).) 

Seieeued  UUen  pcUefU—validity-^tmeirtieUon 
tf^wint  of  noveU/y, 

RelBBned  flettera  patent  Noe.  2866  and  2866i,  for  an 
improved  procees  of  bronzing  or  ooloriosr  iron  and 
for  the  product  resulting  therefrom,  are  either  void 
for  want  of  novelty,  or  they  must  be  restricted  ex- 
actly to  what  is  described— a  simultaneous  and  joint 
oxidation  of  the  iron  and  the  oil  after  the  applica- 
tion of  the  oil  to  a  cleansed  surface  of  oast  iron. 

[No.  121.] 

Argued  Jan.  10, 11,  1887.    Decided  March  7. 

1887. 
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A  PPEALfiomfheOircaitCoTiTtof  the  United 
il  States  for  the  District  of  Connecticut  Be- 
ported  below,  19  Blatchf .  638.    Affirmed, 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Messrs.  James  E.  Maynadler  and  Slihu 
G.  lioomifl,  for  appellant. 

Messrs.  John  K.  Beaeh,  Charles  E. 
Blitchell  and  John  8.  Beach,  for  appeUee. 


Mr.  JftsUoe  Matthews  deliyered  the  opin- 
ion of  the  court: 

This  is  a  bill  in  equity  to  restrain  the  allied 
infringement  of  rdbsued  letters  patent  lios. 
2855  and  2856,  dated  September  11,  1866, 
granted  to  the  Tucker  Manufacturing  Com- 

rj,  as  assignee  of  Hiram  Tucker,  and  owned 
the  complainant;  the  former  being  for  an 
improved  process  of  bronzing  or  colonng  iron, 
the  latter  for  the  product  reSulting  from  that 
process. 

The  specifications  in  the  reissued  patent  No. 
2855  are  as  follows: 

"Metals  have  heretofore  been  lacquered  or 
bronzed  by  the  application  of  a  solution  of  resin 
and  metallic  powders  or  salts,  and  dried  by  ex- 
posure to  air  or  heat  Iron  has  been  japanned 
by  covering  its  surface  with  oily  solutions  of 
asphaltum  and  pinnents  and  subsequent  appli- 
cation of  heat  si&dent  to  produce  hardness. 
These  are  well  known  operations. 

"My  invention  consists  in  a  process  of  cover- 
ing iron  with  a  very  thin  coating  of  oil,  and  then 
subjecting  it  to  heat,  the  effect  of  which  is  to 
leave  upon  the  iron  a  firm  film,  which  is  very 
durable,  and  ^ves  the  iron  a  highly  ornamental 
appearance,  hke  that  of  bronze. 

"In  practice  I  proceed  as  follows :  The  sur- 
face of  the  iron  is  cleansed  from  sand,  scale,  or 
other  foreign  matter,  and  where  fine  effects  are 
desired  the  surface  is  best  made  smooth  or 
polished.  Under  given  conditions  of  heating 
and  oiling  the  finer  the  polish  the  lighter  is  the 
bronze  tint  produced.  In  cases  where  orna- 
mentation is  obtained  by  relief  the  salient  parts 
should  be  the  most  highly  polished  or  most 
smoothly  surfaced  in  order  that  the  color  pro- 
duced upon  them  shall  not  be  so  deep  as  u  is 
on  those  parts  which  are  in  the  rear,  so  as  to 
imitate  thereby  more  nearly  the  effects  of 
^nuine  bronze,  in  which  its  natural  o^dation 
IS  apt  to  be  worn  somewhat  away  from  its 
salient  parts,  and  therefore  lighter  in  color. 

"When  the  iron  is  thus  prepared  I  cover  it 
with  a  very  thin  coating  of  linseed  oil,  or  any 
ail  whidi  is  the  equivalent  therefor,  for  tlie 
purpose  here  specified  (such  a  coatinff  as  I  find 
best  attained  by  applyinff  the  oil  with  a  brush, 
and  then  rubbing  off  the  oiled  surface  thor- 
oughly with  a  raff,  sponge,  or  other  suita- 
ble implement),  and  then  place  it  in  an  oven, 
where  it  is  submitted  to  a  degree  of  heat  which 
may  be  measured  by  «ui  intensity  sufficient  to 
change  a  brightened  surface  of  dean,  unoOed 
iron  to  a  color  varying  from  a  light  straw  color 
to  a  deep  blue,  the  lowest  degree  of  heat  pro- 
ducing the  lightest  colored  changes  and  the 
light^t  bronze,  and  the  highest  degree  of  heat 
producing  the  darkest  colored  changes  and  the 
darkest  bronze.  It  is  important  that  the  coat- 
ing of  oil  be  made  extremely  thin,  as  a  coating 
of  any  material  thickness  will  leave  a  rough  or 
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varied  surface  after  the  heat  is  applied.  As  the 
oiled  iron  becomes  heated  the  color  obtained  wlU 
be  bronze,  of  an  inlensily  corresponding  to  the 
degree  of  heat  employed;  but  it  should  be 
observed  that  the  heat  may  be  made  so  intenae 
and  so  long  continued  as  to  destroy  the  oil,  in 
which  case  the  iron  will  lose  the  bronze  tint 
acquired  and  will  assume  the  dark  blue  shade. 

"The  perfection  of  the  results  obtained  under 
these  instructions  will  of  course  depend,  in  a 
considerable  degree,  upon  the  dexterity  and 
watchfulness  of  the  operator  in  applymgthe 
oil  and  in  regulathigthe  heat 

"In  practice  I  prefer  to  use  boiled  linseed  oil. 
When  the  desired  shade  of  bronzing  is  obtained 
the  iron  is  removed  from  the  oven  or  furnace, 
and,  if  desired,  may  again  be  treated  with  oil 
as  bief  ore,  even  if  not  cool,  and  then  again  sub- 
mitted to  the  action  of  heat,  as  described,  and 
the  operation  of  oiling  aad  heating  may  be 
repeated  indefinitely,  each  repetition  deepen- 
ing the  shade  of  the  bronzing.  I  recommend 
that  at  each  repetition  the  degree  of  heat  should 
be  less  than  the  degree  immediately  before  em- 
ployed; and  in  oiling  and  heating  more  than 
once  I  recommend  for  the  second  and  succeed- 
ing oilings  the  use  of  a  dry  hog-hair  brush  to 
take  off  the  surplus  oil.  The  process  may  be 
carried  to  such  an  extent  by  repetition  of  oiling 
and  heating  as  to  produce  a  veiy  dark  color ; 
black  even  may  be  thus  produced. 

"I  have  specially  described  linseed  oil  as  pre- 
ferred by  me  for  the  practice  of  mv  invention 
because  of  its  good  drying  quality  and  its 
capadty  of  giving  a  good,  uniform,  smooth 
film  when  spread  tmnly  upon  the  iron,  as  before 
described. 

"Slight  variations  from  the  degree  of  heal 
above  mentioned  may  be  allowed  without  de- 
partinff  from  the  prindple  of  my  invention. 

"What  I  daim  and  desire  to  secure  by  letters 
patent  is  the  process  of  omamentinp  'iron  in 
imitation  of  bronze  by  the  application  of  ofl 
and  heat,  substantially  as  described." 

Reissued  patent  No.  2856  is  for  a  new  article 
of  manufacture,  but  the  description  of  the 
method  is  the  same  as  that  contained  in  the 
spedfications  in  the  patent  for  the  process;  the 
claim,  however,  bdng  as  follows:  "What  I 
claim  and  desire  to  secure  by  letters  patent  is 
the  new  manufacturo  hereinabove  described, 
consisting  of  iron  ornamented  in  imitation  of 
bronze  by  the  application  of  oil  and  heat,  sub- 
stantially as  described." 

These  two  reissues  were  based  upon  the  sur- 
render of  a  prior  original  patent,  dated  Decem- 
ber 16,  18^,  covering  i)oth  dalms.  These 
leisBued  patents  were  the  soblect  of  litigatioB 
before  Mr.  JueU^CUttoTd  in  Tueker  ▼.  Tiukmr 
Mfg.  Cb.  4CUff.  897,  and  before  /iM^LoweU 
in  Twker  ▼.  Burditt,  5  Fed.  Rep.  808.  and 
Tuekery.  Dana,  7  Fed.  Rep.  218.  The  decree 
below  was  in  favdr  of  the  defendants  on  the 
ground  that  there  was  no  infringement  Tucker 
V.  Sargent  d  Oo.  19  Blatdif .  588.  The  infringe- 
ment alleged  was  in  the  manufacture  and  sale 
of  cast  iron  butts,  samples  of  which  were  pro- 
duced and  marked  as  exhibits.  These  are  de- 
scribed in  the  opinion  of  the  drcuit  court, 
from  whose  decree  this  appeal  is  prosecuted, 
as  follows  : 

"These  butts  are  colored  in  this  way :  The 
sunken  parts  are  first  covered  with  a  black 
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Jftpan,  and  Uiis  coat  'of  bkcking  is  baked  in 
an  oven  at  a  temperatnre  not  exceeding  820  de- 
grees Fahrenheit.  This  Japanning  of  the  sunken 
parts  is  immaterial.  It  is  not  really  claimed  to 
oe  a  Tucker  bronzing.  The  object  probably  is 
to  make  a  marked  contrast  between  the  sunken 
and  salient  parts  of  the  butt.  All  but  the 
sunken  parts  are  then  ground  and  subjected  to 
a  heat  of  480  degrees  Fahrenheit,  which  colors 
the  iron  a  dark  straw  color.  The  ground  parts 
of  one  of  the  exhibits  are  nearly  or  quite  blue. 
A  coat  of  copal  varnish  of  substantiaJ  thickness 
is  then  put  on  and  baked  in  a  heat  of  not  over 
800  degrees  Fahrenheit.  This  produces  a 
materi£i  coatine  of  oxidized  yamiah  upon  the 
surface  of  the  iron,  which  can  be  scraped  up 
by  a  rapidly  drawn  knife  blade  as  a  uiaving 
rolls  up  before  the  knife  of  a  plane.  It  was  not 
claimed  by  the  defendant  that  the  varnish  was 
not  oxidized  bj  the  heat  No  proof  was  offered 
by  the  plaintiff  in  regard  to  the  oxidation  of 
tiie  iron  during  the  second  heating,  and  I  do 
not  think  it  of  importanee.  The  pfijntiff  relies 
upon  the  uncontradicted  fact  that  by  successive 
applicationB  of  heat  the  iron  and  varnish  were 
oxidized,  and  if  an  iron  surface  oxidized  by 
heat  with  a  coating  of  varnish  oxidized  by  heat 
necessarily  make  Tucker  bronze,  then  the  de- 
fendant infringes  the  plaintiifs  patents." 

In  order  to  determine  the  question  of  infringe- 
ment it  is  necessary  to  consider  the  state  of  tne 
art  at  the  date  of  the  patent.  It  appears  from 
the  evidence  that  one  F.  W.  Brocksieper,  in  the 
employ  of  certain  firms  and  companies,  the 
predecessors  of  the  defendant,  between  1849 
and  1859,  as  a  foreman  in  the  ornamental  de- 
partment of  their  work,  in  the  year  1867,  intro- 
duced into  the  budness  a  mode  of  treating  hat 
hooks,  coat  hooks,  jamb  hooks,  sash  fasteners, 
noatch  boxes,  looking-glass  frames,  and  cast 
iron  horses  for  saddters'  windows,  in  the  fol- 
lowing way : 

"  We  had  the  castings  cast  with  a  facing,  so 
as  to  come  out  of  the  sand  very  nearly  entirely 
free  of  sand,  then  those  castings  rolled,  drilled 
and  countersunk,  the  highest  jwrts  or  the  prom- 
inent parts  of  the  ornaments  brightenea  with 
nnd  paper  or  emeiy  paper,  brushSl  clean  from 
dust,  then  sized  and  baked.  In  order  to  han- 
dle them  easy,  those  hooks,  we  had  tiiem  fast- 
ened on  a  block  with  a  spring  and  sized  them 
in  qnantltleB  as  th^  were  ordered,  let  them 
■tand  long  enough  so  that  the  size  would  not 
■tick  to  the  fingers,  then  we  put  them  in  pans, 
or  on  hooka,  and  put  them  in  the  kiln  to  bake. 
The  size  was  a  mixture  of  equal  parts  of  tur- 
pentine, copal  varnish  and  linseed  oil,  and  was 
aiypUed  in  a  veir  thin  coat,  put  on  with  a  stiff, 
line  broaih  as  iLrhtly  as  he  could.  The  kiln 
was  heated  to  420  degrees  Fahrenheit  Several 
balches  of  hooks  of  from  twelve  dozen  to 
twenty-four  dozen  each,  between  one  hundred 
dozen  and  two  hundred  dozen  sash  fastener^ 
about  one  hundred  looking-glass  frames  and 
borses  in  'considerable  quantities'  were  made 
and  sold.  The  match  boxes  weie  probably 
made  in  larger  quantities." 

It  was  contended  by  the  plaintiff  that  this 
pffoceas  was  not  the  same  as  that  covered  by  his 
patents,  for  two  reasons:  1,  because,  as  he 
claimed,  the  iron  was  not  oxidized  by  the  heat; 
and  2,  because  the  coating  of  size  was  too  thick 
to  make  genuine  Tocker  bronza  The  drcoit 
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court,  in  its  opinion  in  this  case,  agreed  upon 
this  point  with  the  plaintiff,  that  the  process 
and  article  produced  were  different  from  Uiose 
covered  by  the  plaintilTs  patents,  on  the  gromid 
that  the  coating  of  bakedsize  over  the  iron  was 
too  thick,  although  it  held  that  Brocksieper's 
method  must  have  resulted  in  oxidizing  the 
iron.  The  inference  was  that  bright  cast  iron 
oxidized  and  covered  with  a  coat  of  oxidized 
oil,  varnish  or  size  might  be,  but  was  not  neces- 
sarily Tucker  bronze.  The  latter  product  and 
process  were  defined  by  that  court  in  its  opin- 
ion as  follows: 

"  Tucker  bronze  is  a  new  surface  of  the  iron 
produced  by  the  joint  oxidation  or  bv  the  suc- 
cessive oxidations  of  the  iron  and  a  mm  of  oil 
or  varnish  thereon,  by  means  of  hiirh  heat,  and 
is  not  a  new  coatins:  of  oxidized  ou  or  vamiBh 
upon  the  iron.  The  oil  must  be  applied  in 
such  a  way  that  after  oxidation  there  is  no  sub- 
stantial covering  of  baked  oil  upon  the  surface 
of  the  iron.  The  surface  of  the  iron  is  a 
bronzed  surface,  because  the  film  of  the  oil  is 
so  thin  and  is  so  closely  united  with  the  pores 
of  the  iron  as  to  be  almost  a  part  of  it,  and  does 
not  form  a  substantial  covering  like  a  coat  of 
varnish  over  the  surface  of  the  iron. 

"  In  Tucker  bronze  which  has  been  subject- 
ed to  one  heat,  the  film  of  oil  can  with  diffi- 
culty be  scraped  off  with  a  knife.  Wlten  the 
iron  has  had  two  or  three  successive  applica- 
tions of  oil  and  has  been  heated  two  or  three 
times,  the  oil  comes  off  by  scraping,  in  the  form 
of  little  flakes  or  of  powder. 

"Tucker's  dis<x)very  was  that  bright  cast 
iron  covered  with  a  thin  film  of  oil  would  take 
on,  by  the  action  of  high  heat,  a  new  surface 
resembling  bronze." 

It  was  found  from  the  evidence  that  the  de- 
fendant covered  the  oxidized  surface  of  iron 
with  an  oxidized  coat  of  varnish,  doing  no 
more  than  what  Brocksieper  did  in  1867,  ex- 
cept that  he  did  it  in  two  successive  stages  in- 
stead of  one,  and  for  that  reason  there  was  no 
infringement  Although  there  are  two  patents, 
one  for  a  process  and  ttie  other  for  a  product, 
there  is  in  fact  but  one  invention;  and  it  may 
be  assumed  that  the  new  article  of  manufacture 
called  Tucker  bronze  Ib  a  product  which  results 
from  the  use  of  the  process  described  in  the 
patent,  and  not  one  which  may  be  produced  in 
any  other  way.  So  that,  whatever  likeness 
may  appear  between  the  product  of  the  process 
deecrioed  in  the  patent  and  the  article  made  by 
the  defendants,  their  identity  is  not  ostablished 
unless  it  is  shown  that*  they  are  made  by  the 
same  proceas.  The  specimens  exhibited  in  the 
case,  as  made  by  Brocksieper,  have  not  the 
same  external  appearance  as  Tucker  bronze: 
th^  are  easily  distinguished  by  inspection,  and 
the  process  employed  by  Brocksieper  seems  to 
differ  from  that  of  the  Tucker  patents  only  in 
respect  to  the  thickness  of  the  sizing  of  oil  or 
varnish  applied  upon  the  surface  of  the  iron, 
unless  the  peculianty  of  the  Tucker  bronze  can 
be  attributed  to  the  fact  that  the  thhi  film  of 
oil  or  varnish  was  applied  upon  the  surface  of 
the  iron  beforo  the  application  of  the  heat,  and 
not  after.    For,  although  the  patent  contem- 

Slates  and  describes  successive  applications  of 
eat,  yet  in  each  case  it  is  to  an  oiled  surface  of 
iron.  On  the  other  hand,  the  method  employed 
by  the  defendants  consists,  first,  in  subjecting 
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the  deanaed  surface  of  the  iron  to  a  heat  of  480 
iegrees  Fahrenheit,  sufficient  to  change  its  color 
by  ozidizine,  and  tnen  applying  a  coat  of  copal 
varnish  ana  heating  again  to  a  point  not  in  ex- 
cess of  800  degrees  Fahrenheit,  which,  while 
niffideut  to  harden  and  color  (he  varnish  \>y 
what  is  caDed  the  process  of  oxidation,  yet  is 
not  sufficient  to  oxidize  the  iron  itself.  It  is 
difficult,  if  not  impossible,  to  distinguish  by  the 
eye  the  result  of  this  process  from  Tucker 
bronze  made  according  to  the  patents,  but  the 
two  processes  differ  in  the  particulars  pointed 
out;  the  effect  in  Tucker  bronze  appearing  to 
be  produced  by  the  Joint  oxidation  of  the  iron 
ana  the  oil.  whOe  in  the  defendant's  product 
tibe  result  is  attained  by  sucoessiTe  heating, 
first  of  the  iron  and  then  of  the  iron  and  oil, 
the  heat,  in  the  second  step  of  the  process,  not 
being  sufficient  to  cause  a  joint  oxidation  of 
the  iron  and  the  oil 

It  seems  necessarily  to  follow  from  this  view 
either  that  the  Tucker  patents  are  void  by  rea- 
0  son  of  the  anticipation  practiced  by  Brock- 
sieper,  or  that  the  patentea  process  and  product 
must  be  restricted  to  exactly  what  is  described, 
that  is,  to  a  simultaneous  and  joint  oxidation 
of  the  uron  and  the  oil  after  the  application  of 
the  ofl  to  a  cleansed  surface  of  cast  iron.  To 
that  extent  the  patents  may  be  sustained,  but 
upon  that  construction  they  do  not  include  the 
process  and  product  of  the  defendants;  there  is 
consequently  no  infringement 

In  opposition  to  this  conclusion  it  Ib  contend- 
ed on  the  part  of  the  appellants  that  the  wit- 
nesses who  testify  to  the  methods  employed  by 
Brocksieper  in  1857  have  confounded  in  their 
memory  the  actual  facts  in  regard  to  that 
method  as  then  practiced  with  processes  subse- 
quently employra,  and  which  could  haye  been 
leamea  onr^  after  the  issue  of  the  Tucker 
patent  in  1868;  and  in  corroboration  of  that 
criticism  upon  this  evidence  it  is  shown  that 
reproductions  of  the  Brocksieper  method,  made 
under  the  eve  of  the  examiner  by  a  competent 
expert,  durmg  the  progress  of  the  taking  of  the 
testimony,  were  not  dutinguishable  in  appear- 
ance from  Tucker  bronze  made  accordmg  to 
the  patents.  We  are  not,  however,  able  to 
r^KQi  adopt  that  view  of  the  evidence.  The  fact  that 
■^  ^  by  careful  workmanship  the  products  are  in- 
distinguishable by  mere  inspection  does  not 
establish  the  identity  of  the  processes;  and  as 
the  patent  for  tiie  product  must  be  limited  to 
an  article  made  by  the  particular  process,  the 
inquiry  must  be  determined  by  a  comparison 
between  the  methods  actually  employed.  As 
that  used  by  the  defendants  differs  from  that 
described  in  the  patent,  just  as  that  employed 
by  Brocksieper  does,  the  process  of  the  defend- 
ants cannot  be  construed  as  an  infringement 
without  at  the  same  time  declaring  that  used 
by  Brocksieper  to  be  an  anticipation. 

77ie  decree  of  the  Oireuit  Oouri  mu$t,  there- 
fore,  he  ajflrmed. 
True  copy.   Test: 

James  H.  MoKennsy.  CDerk,  Bai».  Omirt*  U.  a 
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NORTH  AMERICA,  Plff,  in  Err., 

LORETTA  M.'  CRANDAL. 

(See  8.  a  Beporter'S  ed.  1S7-{S3U 

Accident  insurance— death  of  aemred  hy  hanff- 
ing  himeeff  while  ineane— Company  liable-^ 
practice— waiter  ofeiQecHan, 

L  A  polloy  of  Ihsuranoe  airalnat  ^'bodily  Injuries, 
effected  through  external,  accidental  and  violent 
means/*  and  providing  that  **  This  insurance  shall 
not  extend  to  death  or  disability  which  may  have 
been  caused  wholly  or  in  part  by  bodily  Infirmities 
or  disease,  or  by  suicide,  or  seif  inflicted  injuries,** 
covers  a  death  caused  by  the  assured  hanging  him- 
self while  temporarily  insane. 

2.  The  refusal  by  tne  trial  court  to  instruct  the 
Jury,  at  the  dose  of  the  plaintlff*s  evidence,  to  find 
for  the.defendant,  cannot  be  assigned  for  error 
where  the  defendant  subsequently  Introduced  evi- 
dence in  his  own  behalf. 

[No.  1126.] 
StUmiUedDee.  SJ,  1886.  Leaded  March  7, 1887. 

r\  ERROR  to  the  Circuit  Coort  of  the  United 
States  for  the  Northern  District  of  nilnois. 
Opinion  below,  27  Fed.  Rep.  40.    Affirmed. 

Statement  of  the  case  by  Mr.  JveUce  Qrwuwi 

This  was  an  action  against  an  Accident  In- 
surance Companjr  upon  a  policy  beginning  thus: 

"In  consideration  of  the  warranties  niade  in 
the  application  for  this  insurance,  and  of  the 
sum  of  fifty  dollars,  this  Company  hereby  in- 
sures Edward  M.  Crandal,  by  occupation,  pro- 
fession or  employment  a  prendentof  the  Cran- 
dal  Manufacturing  Company/'  in  the  sum  of 
ten  thousand  dollars  for  twelre  months,  end- 
ing May  28,  1885,  payable  to  his  wife,  theorigw 
inal  plaintiff,  "within  thhiy  days  after  suffl- 
dent  proof  that  the  insured  at  any  time  wiibio 
the  continuance  of  this  policy  shall  have  sus- 
tained bodily  injuries,  effected  through  exter- 
nal, accidental  and  violent  means  within  Uie  in- 
tent and  meaning  of  this  contract  and  the  condi- 
tions hereimto  annexed,  and  such  injuries  alone 
shall  have  occasioned  death  within  ninety  days 
from  the  happening  thereof;  or  if  the  hisurcd 
shall  sustain  bodily  injuries  by  means  as  afore- 
said, which  shall,  independently  of  all  other 
causes,  isunediately  and  wholly  disable  and  rK«f»i 
prevent  him  from  the  prosecution  of  any  and  L**® J 
every  kind  of  business  pertaining  to  the  occu- 
pation under  which  he  is  insured,  then,  on  sai- 
isf  actoiy  proof  of  such  injuries,  he  shall  be  in- 
demnifieu  against  loss  of  time  caused  thereby 
in  the  sum  of  fifty  dollars  per  week  for  such 
period  of  oontinuous  total  disability  as  shall 
immediatelv  follow  the  accident  and  injuries 
as  aforesaia,  not  exceeding,  however,  tweo^- 
siz  consecutive  weeks  from  the  time  of  the 
happening  of  such  accident." 

Then  followed  certain  conditions,  the  ma- 
terial part  of  which  was  as  follows:  "Provided, 
alwavs,  That  this  insurance  shall  not  extend  to 
hernia,  nor  to  any  bodily  injury  of  which  there 
shall  be  no  external  and  visible  sign;  nor  to 
death  or  disability  which  may  have  been  causod 
wholly  or  in  part  by  bodily  infirmities  or  dis- 
ease, or  by  the  taking  of  poison,  or  b^  any  sur 
gical  operation  or  medics!  or  mechanical  treat- 
ment; and  no  claim  shall  be  made  under  this 
policy  when  the  death  or  injury  may  have  been 
caused  by  dueling,  fighting,  wrestiing,  un- 
necessaiy  lifting,  or  by  over  exertion,  or  by 
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mildde,  or  by  freeziiig,  or  sansiroke,  or  aelf- 
inflicted  inluries." 

Tbe  appfication  wm  signed  by  the  aBsored, 
and  began  as  foUows: 

*  The  undersigned  hereby  applies  for  a  policy 
of  insurance  against  boduy  injuries  effected 
through  external  and  accidental  violence,  said 
polic>'  to  be  based  upon  the  following  state- 
ment of  facts,  which  I  hereby  warrant  to  be 
true.- 

The  rest  of  the  application  consisted  of  fif- 
teen numbered  paragraphs,  stating  the  name, 
age,  residence  and  occupation  of  the  applicant, 
the  amount,  term  and  payee  of  the  poucy  ap- 
plied for;  affirming  that  he  had  never  been 
"subject  to  fits,  disorders  of  the  brain  or  any 
bodily  or  mental  infirmity;**  that  he  had  not 
"in  contemplation  any  special  Journey  or  any 
hazardous  undertaking,'^  and  that  "his  habits 
of  life  are  correct  and  temperate;"  and  ex- 
pressing his  understanding  of  the  effect  of  the 
insurance  in  several  particulars;  the  last  of 
which  was  as  follows: 

"15.  I  i»m  aware  that  this  insurance  will  not 
extend  to  hernia,  nor  to  any  bodily  injury  of 
[520j  which  there  shall  be  no  external  and  visible 
sign,  nor  to  any  bodily  injury  happening  di- 
rectly or  indirectly  in  consequence  of  disease, 
nor  to  death  or  disability  caused  wholly  or  in 
part  by  bodily  infirmities  or  by  disease,  or  by 
the  taking  of  poison,  or  by  any  surgical  opera- 
tion or  mediod  or  mechanical  treatment,  nor 
to  any  case  except  when  the  acddental  injury 
diall  be  the  proximate  and  soK  cause  of  dis- 
ability or  death." 

The  assured  died  July  7, 1884;  andtheplaint- 
iff  soon  afterwards  gave  to  the  defendant  writ- 
ten notice  and  proofs  of  the  death,  which 
stated  Uiat  the  assured,  while  temporarily  in- 
sane, hanged  himself  with  a  pair  of  suspenders 
attached  to  a  doorknob  in  his  bedroom.  At 
the  trial,  the  plaintiff  introduced  evidence  that 
^e  death  of  tiie  assured  was  caused  by  strangu- 
lation from  his  so  hanging  himself;  and,  against 
the  defendant's  objection  and  exception,  was 
permitted  to  introduce  evidence  tending  to 
ahow  that  he  was  insane  at  the  time.  At  the 
close  of  the  plaintiff's  evidence,  the  defendant 
moved  the  court  to  instnict  the  jury  that  under 
the  law  and  the  evidence  in  the  case  the  plain^ 
iff  was  not  entitled  to  recover.  The  court 
overruled  the  motion,  and  the  defendant  ex- 
cepted. The  defendant  then  introduced  evi- 
dence, and  the  case  was  argued  to  the  iury. 

Tbe  jury,  under  instructions  to  which  no 
exception  was  taken,  and  in  answer  to  speeific 
questions  from  the  court,  returned  a  special 
verdict  that  Edward  M.  Crandal  made  the  ap- 
plication; that  tbe  defendant  issued  the  policy; 
that  the  premiums  were  fully  paid,  and  the 
policv  was  in  force  at  the  time  of  his  death; 
that  he  hanged  himself  on  Julv  7,  1884,  and 
thereof  died  on  the  same  day;  that  he  was  in- 
annc  at  the  time  of  his  act  of  self-destruction; 
and  that  due  notice  and  proof  of  death  were 
given  to  the  defendant;  and,  according  to  what, 
upon  these  facts,  the  opinion  of  the  court  in 
matter  of  law  might  be,  found  for  the  plaint- 
iff in  the  full  amount  of  the  policy,  or  for  the 
defendant. 

The  court  overruled  a  motion  for  a  new  trial, 
and  rendered  judgment  on  the  verdict  for  the 
phuntiff.     27  Fed.  Rep.  40. 
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The  defendant  sued  out  this  writ  of  error. 

Mesin.  Thomas  Bates,  Thomaa  B. 
Brouffham  and  Emerson  B.  Tattle,  for 

plaintm  in  error: 

The  court  erred  in  its  construction  of  the  con- 
tract, and  in  its  finding  that  the  policy  of  ao> 
ddent  insurance  covered  the  case  shown  l^ 
this  record. 

Edward  M.  Crandal's  death  was  hi  no  man- 
ner accidental. 

MaUoryy,  Tra/oders  ln».  OoAl  K.Y.  62;  Rar- 
rit  r.TrawUnlnM.  Oo.  7 Am.  L. Rev.  689:iVoe. 
L.  Im,  Oo,  ▼.  Jfor^n,  82  Md.  810;  Jjm.  Co.  v. 
Burraughi,  09  Pa.  48:  Pollock  v.  Accident  Amu. 
28  Alb.  L.  J.  618;  Bayleu  v.  Travelen  Ins  Oo. 
UBktchf.  144. 

Insanity  is  a  diiease. 

Web.  Die. ;  Ray,  Medical  Jurispmdenoe  of 
Insanity,  162. 

The  court  erred  in  findine  that  Edward  M. 
Crandal's  death  was  caused  by  accidental  in- 
juries alone,  and  to  the  exclusion  of  every  other 
cause.  Disease  In  a  case  like  that  at  bar  is  the 
direct  and  proximate  cause  of  death. 

Life  Ins.  Co.  v.  Terry,  82  U.  S.  16  WaU.  680 
gl:230);  Fowler  v.  Oermania  JJfe  iiw.  Co. 
Bhss,  life  Ins.  2d  ed.  416;  Qay  ^ .Union  Mut. 
lAfe  In$.  Oo.  9  Blatchf .  146;  Breaeted  v.  FarjnerB 
Loan  (ft  21  a\  8  N.  T.  299;  CmnecUGUt  Mut. 
L.  Ins.  Oo.  V.  Oroom,  86  Pa.  97;  liimick  v.  Mut. 
Ben.  L.  Ins.  Co.  1  Bigelow,  692. 

"When  death  Ib  the  result  of  hisanity  it  is 
equally  the  result  of  disease,  for  which  the  in- 
sane is  in  no  respect  responsible.  It  is  a  well 
settled,  philosophical  fact  that  disturbed  intel- 
ligence has  the  same  rehition  to  the  brain  that 
distorted  respiration  has  to.  the  lungs  and  pleura. 
Death  then  by  an  insane  suicide  is  as  much 
death  by  disease  as  if  it  were  death  by  fever  or 
consumption." 

EoMtabrook  v.  Union  Mut.  L.  Ins.  Oo.  64  Me. 
224.  See  also  St.  Louis  Mut.  L.  Ins.  Oo.  v. 
Oriives,  6  Bush,  268. 

The  court  erred  in  finding  that  tbe  death  of 
Edward  M.  Crandal  resulted  from  bodily  in- 
juries effected  through  external,  accidental  and 
violent  means  within  the  true  intent  and  mean- 
ing of  the  policy  in  suit,  and  was  not  caused 
wholly  or  in  part,  either  directly  or  indirectly, 
by  bodily  infirmities  or  disease. 

The  disease  of  insanity  was  the  actual  and 
proximate  cause  of  Crandal's  death. 

North  American  L.  db  A.  Ins.  Go.  v.  Bur- 
roughs, 09  Pa.  48;  Peters  v.  Ins.  Oo.  89  U.  8. 
14  Pet  99  (10:371);  Ins.  Oo.  v.  Sherwood,  6617. 
8.  14  How.  861  (14:462);  St.  John  v.  Ins.  Co.  11 
N.y.  616;  Strong  Y.  Ins.  Co.  81  N.Y.  108;  Lewis 
V.  Ins.  Co.  10  Gray,  169;  McCarthy  v.  Travelers 
Ins.  Oo.  8  Biss.  802;  Brady  y.  Ins.  Oo.  11  Mich. 
426;  Montoya  v.  Lond.  Assur.  Co.  4  Eng.  Law 
&  Eq.  Rep.  600;  Montoya  v.  Lond.  Assur.  Oo. 
6  Exch.  Rep.  460. 

The  court  erred  in  finding  that  Edward  M. 
CrandtU  was,  at  the  time  of  his  death,  insane 
to  such  degree  that  he  was  unable  to  distinguish 
either  the  moral  or  the  physical  effect  oi  his 
act. 

Messrs.  Oeorse  S.  House*  Geo.  C.  Try 
and  Thomas  £•  Babb,  for  defendant  in  er- 
ror: 

The  insured  came  to  his  death  by  external, 
accidental  and  violent  means.    This  question 
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■rises  upon  the  facts  found  in  the  special  ver- 
dict, which,  so  far  as  material,  are  that  the  in- 
sured hanged  himself  and  died  from  the  effects 
thereof;  that  at  the  time  of  such  act  of  self  de- 
struction he  was  insane. 

The  question  presented  is  whether  self  de- 
struction by  an  involuntary,  irrational  act  is  a 
death  effected  byextemal,  accidental  and  vio- 
lent means.  "Human  acts  or  actions  are  in- 
ternal or  external.  In  other  words,  they  are 
not  perceptible  by  sense,  or  they  are  perceptible 
by  sense.  Internal  acts  are  demonstrations  of 
the  wilL  External  acts  are  such  motions  of  the 
body  as  are  consequent  upon  determinations  of 
the  will." 

1  Austin,  Jur.  876. 

"  That  which  is  purely  accidental  or  fortui- 
tous, can  no  more  be  charged  to  the  account  of 
the  person  whose  act  happens  to  be  the  occasion 
of  the  accident,  than  to  that  of  anyone  else." 

Lawrence  v.  MuU  L,  In$.  Ch.  6  111.  App.  280; 
Breasted  v.  Farmera  L,  dT,  Oo,4:  Hill,  78,  75. 

*'  Self  destruction  by  a  fellow  being  bereft  of 
reason  can  with  no  more  propriety  be  ascribed 
to  his  own  hand  than  to  the  deadly  instrument 
that  may  have  been  used  for  the  purpose." 

Manhattan  L,  Ins.  Oo.t.  BraughtcmAOd  U.  8. 
181  (27:  882);  Karaw  v.  Chntinental  Iru.  Co.  67 
Wis.  66. 

The  case  does  not  come  within  the  condition 
against  death  caused  by  suicide  or  self-inflicted 
injuries. 

Life  Ine.  €h,  v.  Terry,  82  U.  S.  16  Wall.  580 
(21:^;  Lifelni.(h.  v.  Bodd,  05  U.  B.  282  (24: 
488);  Manhattan  L,  Ins,  Co,y.  Bnmghton,  supra 

The  polipy  referring  only  to  the  warranties 
in  the  application,  and  containing  no  words  to 
make  the  application  or  any  part  thereof,  other 
than  the  warranties,  a  part  of  the  policy,  does 
not  incorporate  within  itself  the  fifteenth  clause 
of  the  application,  which  is  not  a  warranty. 

May.  Ins.  2d  ed.  p.  188, 184,  §  160;  Bliss,  Ins. 
9d  ed.  p.  85;  TrenOi  v.  Chenango  Go.  Mttt.  Ins, 
Cb.»7Hill,  122. 

When  a  policy  is  issued  with  terms  more  fa- 
vorable to  the  insured  than  his  application,  its 
language,  wherein  it  differs  from  the  applica- 
tion, controls,  on  its  acceptance  by  the  insured. 
This  case  shows  an  acceptance. 

Myers  v.  Keystone  Mut.  L  Ins.  €h.  27  Pa. 
268;  Lawson,  Presumptive  Ev.  rule  70,  p.  808. 

Granting  that  the  fifteenth  clause  of  the  ap- 
plication is  part  of  the  contract,  or,  if  not,  that 
the  condition  against  death  caused  by  bodily 
disease  extends  to  a  death  caused  by  mental 
disease,  yet  in  the  case  at  bar  the  proximate 
cause  of  death  was  not  the  disease  but  the  im- 
immediate  act  of  self  destruction. 

Schetrer  v.  B.  B  €h.  105  U.  8.  249  «6:1070); 
Beynolds  v.  Accidental  Ins.  Go,  22  L.  T.  (K.  8.) 
820;  Latorenee  v.  AcddenM  Ins.  Oo.  7  L.  R. 
Q.  B.  Div.  216;  MiUer  v.  Mut.  B,  F.  Ine.  Oo. 
Bl  Iowa,  286;  Carter  v.  Towne,  108  Mass.  507; 
State  Y,  Jones,  50  N.  H.  898. 

If  there  be  a  doubt  whether  the  case  is  within 
the  conditions  of  the  policy,  that  doubt  is  to  be 
resolved  in  favor  of  the  defendant  in  error. 

May,  Ins.  2ded.  §^175;  Eastabrook  v.  Union 
Mut.  F.Ins.  Co.  64  Me.  227. 

Mr.  Justice  Orsiy,  after  stating  the  case  as 
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above  reported,  delivered  the  opinion  of  flitt 
court: 

The  refusal  of  the  court  to  instruct  th^  jury, 
at  the  close  of  the  plaintiff's  evidence,  that  she 
was  not  entitled  to  recover,  cannot  be  assigned 
for  error,  because  the  defendant  at  the  time  of 
requesting  such  an  instruction  had  not  rested 
Its  case,  but  afterwards  went  on  and  introduced 
evidence  in  its  own  behalf.  Grand  Trunk 
B  Go.  V.  Gumminffs,  lOQ  U.  8.  700  [27:  266]; 
Bradley  v.  Boole,  98  Mass.  169.  The  subse- 
quent instructions  to  the  jury  wvsre  not  excepted 
to.  No  error  is  assigned  m  the  previous  rul- 
ings  upon  evidence,  except  in  the  admission, 
asaimit  the  defendant's  objection  and  exception, 
01  evidence  tending  to  prove  the  insanity  of  the 
assured.  The  only  other  matter  open  upon  this 
record  is  whether  the  judgment  for  the  plaintiff 
is  supported  by  the  special  verdict,  which  finds 
that,  while  the  policy  was  in  force,  the  assured 
died  by  h^gine  himselC*  being  at  the  time  in- 
sane, and  that  due  notice  and  proof  of  death 
were  afterwards  given. 

The  single  question  to  be  decided  therefore 
is  whether  a  policy  of  insurance  against  "IkxI- 
ily  in-furies,  effected  through  external,  aoci- 
dentaf  and  violent  means,''^  and  occasioning 
death  or  complete  disability  to  do  business, 
and  providing  that  "  this  insurance  shall  not 
extend  to  death  or  disability  which  may  have 
been  caused  wholly  or  in  part  by  boaily  in- 
firmities or  disease,  or  by  suicide,  or  self-in- 
flicted injuries,"  covers  a  death  by  hanging  ones- 
self  while  insane. 

The  decisions  upon  the  effect  of  a  poUov  of 
life  insurance,  which  provides  that  it  shall  be 
void  if  the  assured  "  shall  die  by  suicide,"  or 
'*  shall  die  by  his  own  hand,"  go  far  towards 
determining  this  question.  This  court,'on  full 
consideration  of  the  conflicting  authorities  u^k 
on  that  subject,  has  repeatedly  and  uniformly 
held  that  such  a  provision,  not  containing  the 
words  "sane  or  insane/'  does  not  include  a  self- 
killing  by  an  insane  person,  whether  his  un- 
soun&ess  of  mind  is  such  as  to  prevent  him 
from  understanding  the  physical  nature  and 
consequences  of  his  act,  or  only  such  as  to  pre- 
vent him,  while  foreseeing  and  premeditating 
its  physical  consequences,  firom  understanding 
its  moral  nature  and  aspect.  Life  Ins.  Go.  v. 
Terry,  82  U.  8. 16  Wall.  580  £21:  2361;  Bigelaw 
V.  Berkshire  L.  Ins.  Go.  93  U.  8.  284  [28:918]; 
Insurance  Go.  v.  Bodel,  95  U.  8.232  L24:433l; 
Manhattan  L.  Ins.  Go.  ▼.  Broughton,  109  U.  8. 
121  [27:  878].  In  the  last  case,  which  was  one 
hi  wnich  the  assured  hanged  himself  while  in- 
sane, the  court,  repeating  the  words  used  by 
Mr.  JusOce'Ne^n,  when  Chief  Justice  of  New 
York,  said  that "  8elf  destruction  by  a  fellow 
being  bereft  of  reason  can  with  no  more  pro- 
priety be  ascribed  to  the  act  of  his  own  hand 
than  to  the  deadly  instrument  that  may  have 
been  used  by  him  for  the  purpose,"  and  "  was 
no  more  his  act,  in  the  sense  of  the  law,  than  if 
he  had  been  impelled  by  irresistible  physical 
force."  109  U.  8.  132  [27:  882T;  Breaeted  ▼. 
Farmers  Loan  A  T.  Oo.  i^  Hill,  73.  In  a  like 
case,  Viee-Chancellor  Wood  (since  Lord  Cha^:^ 
cellar  Hatherley)  observed  that  the  deceased 
was  "subject  to  that  which  is  really  just  aa 
much  an  accident  as  if  he  had  fallen  from  the 
top  of  a  house."  Bom  v.  Anglo-Autiralian 
Ins.  Go.  90  h.  J.  (N.  8.)  Ch.  611;  A  0.  7  Jur. 
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(N.  8.)  078.  And  in  another  case,  Ohief  Jua- 
tiee  Appleton  said  that  '*  The  insane  suicide  no 
more  dies  by  his  own  hand  than  the  suicide  by 
mistake  or  accident,"  and  that,  under  such  a 
policy,  "  death  by  the  hands  of  the  insured, 
whether  by  accident,  mistake,  or  in  a  fit  of  in- 
sanity, is  to  be  goTcmed  by  one  and  the  same 
rule/'  JE(uMfW)kY.Oni<mIni,Co.UUA.22i, 
2^,  229. 

Many  of  the  cases  dted  for  the  plaintiff  hi 
error  are  inconsistent  "Vi^  the  iaettled  law  of 
this  court  as  shown  by  the  decisions  above 
mentioned. 

In  this  state  of  the  law,  there  can  be  no  doubt 
that  the  assured  did  not  die  "by  suicide," 
within  the  meaning  of  Uiis  policy;  and  the 
same  reasons  are  conclusive  against  holding 
that  he  died  by  "  self-inflictea  injuries."  fl 
"self -killing,"  *•  suicide,"  "  dying  by  his  own 
hand,''  cannot  be  predicated  oi  an  insane  per- 
son, no  more  can  "self-inflicted  injuries;" for 
in  eithei^  case  it  is  not  his  act. 

Nor  does  the  case  come  within  the  clause 
whidi  provides  that  the  insurance  shall  not  ex- 
tend to  "  death  or  disability  which  mav  have 
been  caused  wholly  or  in  part  by  bodily  infirmi- 
ties or  disease." 

If  insanity  could  be  considered  as  coming 
within  this  clause,  it  would  be  doubtful,  to  say 
the  least,  whether,  under  the  rule  of  the  law  of 
insurance  which  attributes  an  injury  or  loss  to 
its  proximate  cause  only,  and  in  view  of  the  de- 
cisions in  similar  cases,  the  insanity  of  the  as- 
sured, or  anylhine  but  the  act  of  hanging  him- 
self could  be  held  to  be  the  cause  of  his  death. 
Schefer  v.  R  R,  Co,  105  U.  S.  249,  262  [26: 
1070, 10711;  Trew  v.  BaUway  Pcutengen  Amut. 
a>.  5  H.  &  N.  211,  and  6  H.  &K  889,845; 
EeyTuAdi  v.  Aecidentai  Ins,  Go.  22  Law  Times 
(K.  S.)  820;  Wintpear  y.  Accident  Ttu,  Go.  4Sb 
Law  Times  (N.  S.)  900;  affirmed,  6  Q.  B.  D.  42; 
Lawrence  v.  Aecidentai  Ins.  C%?.  7  Q.  B.  D.  216, 
221;  Scheiderer  v.  TrausUert^  Ins.  Go.  58  Wis. 
18. 

But  the  words  "  bodily  infirmities  or  disease" 
do  not  include  insani^.  Although,  as  sug- 
gested by  Mr.  Justice  Hunt,  in  Life  Ins.  Co.  v. 
Terry,  82  U.  8. 15  Wall.  589  [21:  241],  insanity 
or  unsoundness  of  mind  often,  if  not  always,  is 
accompanied  by  or  results  from  disease  of  the 
body,  still,  in  the  common  speech  of  mankind, 
mental  are  distinguished  from  bodily  diseases. 
In  the  phrase  "  bodily  infirmities  or  disease," 
the  word  "  bodily  "  grammatically  applies  to 
"disease,"  as  well  as  to  "infirmities;"  and  it 
cannot  but  be  so  applied,  without  disi^pgarding 
the  fundamental  rule  of  interpretation,  that 
policies  of  insurance  are  to  be  construed  most 
strongly  against  the  insurers  who  frame  them. 
The  prefix  of  "bodily"  hardly  affects  the 
meanmg  of  "  infirmities,"  and  it  is  difficult  to 
conjecture  any  purpose  in  inserting  it  in  this 
proviso,  other  than  to  exclude  mental  disease 
from  the  enumeration  of  the  causes  of  death  or 
disability  to  which  the  insurance  does  not  ex- 
tend. 

In  the  arcniment  for  the  plain  tilt  in  error,some 
stress  was  laid  on  the  fact  that  the  concluding 
paragraph  of  the  application  differs  in  form 
of  expression,  so  as  to  include  mental  as  well 
as  bodily  diseases.  It  is  by  no  means  clear  that 
this  is  so;  but  if  it  were,  it  would  not  affect  the 
ease.    The  whole  application  is  not  made  part 
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of  the  contract,  and  the  only  mention  of  it  in 
the  policy  is  in  the  opening  words:  "  In  con- 
sideration of  the  warranties  made  in  the  appli- 
cation for  this  insurance*"  This  does  not  in- 
clude all  the  statements  in  the  application,  but 
only  those  which  are  warranties.  Some  of  Uiem 
may  be;  others  clearly  are  not.  The  state- 
ments as  to  the  age,  occupation^  previous  state 
of  heaJth  and  present  habits  of  the  assured,  and 
as  to  his  other  insurance,  may  be  warranties 
on  his  part.  Those  as  to  the  amount,  terms 
and  payee  of  the  policy  applied  for  certainly 
are  not  The  statements  expressing  his  under- 
standing of  what  will  be  the  effect  of  the  insur- 
ance are  statements  not  of  fact,  but  of  law.  and 
cannot  control  the  legal  construction  of  the 
policy  afterwards  issuoa  and  accepted. 

The  death  of  the  assured  not  having  been  the 
effect  of  any  cause  specified  in  the  proviso  of 
the  policy,  and  not  coming  within  any  war- 
ranty in  the  application,  the  question  recurs 
whether  it  is  within  the  general  words  of  the 
leading  sentence  of  the  policy,  by  which  he  is 
declared  to  be  insured  "  against  bodily  injuries 
effected  through  external,  accidental  and  vio- 
lent means."  This  sentence  does  not,  like  the 
proviso,  speak  of  what  the  injury  is  "caused  [534] 
bjr;"  but  it  looks  only  to  the  "  means"  by  which 
it  is  effected.  No  one  doubts  that  hanging  is 
a  violent  means  of  death.  As  it  affects  the 
body  from  without,  it  is  external,  just  as  suffo- 
cation by  drowning  was  held  to  be,  in  the  cases 
of  Trew,  Beynolds  and  Winspear,  above  dted. 
And,  according  to  the  decisions  as  to  suicide 
under  policies  of  life  insurance,  before  referred 
to,  it  cannot,  when  done  by  an  insane  person, 
be  held  to  be  other  than  accidental. 

The  result  is  that  the  judgment  of  the  Circuit 
Court  infawrqfthe  plaintiff  was  correct,  and 
must  be  afffrmed. 

Trae  oopy.   Test : 

James  H.  McKennej,  Qerk,  Sup*  Court,  U.  & 


ALBERT  a  ROSENBAUM,  Plff.  in  Err., 

V. 

JOHN  A.   BAUER,  Treasurer  of  the  Onr 
AND  County  of  Sak  Fbanoibco. 


ALBERT  S.  ROSENBAUM,  Plff.  inBrr., 

V, 

BOARD  OP  SUPERVISORS  OP  THE  CITY 
AND  COUNTY  OP  SAN  PRANCISCO. 

(See  &  a  Beporter*B  ed.  4f(Mfl4.) 

Jurisdiction — original  proceeding  for  manda- 
mus, not  within  jurisdiction  of  circuit  courte 
— such  a  proceeding,  not  removahle^Aet  of 
Ma/reh  S,  1S76— section  716,  B.  8, 

L  The  olrcuit  oourts  have  no  Jurisdiction  to 
award  a  mandamus,  except  as  andllary  to  some 
other  proceeding*  establishing  a  demand,  and  re- 
ducing it  to  judgment,  the  mandamus  being  In  the 
oature  of  process  for  executing  the  judgment. 

2.  An  original  proceeding  for  amandamitf  is  not  a 
suit  of  a  civil  nature  within  the  meaning  of  the  Re- 
moval Act  of  March  8, 1875.  and  Is  not  removable. 

[Nos.  1200,  1199.] 
Submitted  Jan.  17,  1887.  Decided  Mar.  7.1887. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  California.    Opin- 
ion below,  28  Ped.  Rep.  228.    Affirmed. 
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The  histoiy  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 
Mewn,  A.  L.  Rhodes  and  A.  H.GarlaAd« 

forphiintiff  in  error: 

'the  action  in  each  of  these  causes  comes 
within  the  meaning  of  section  2  of  the  Act  of 
1876,  and  is  a  suit. 

Wetiton  ▼.  Charleston,  27  U.  8.  8  Pet  464 
<7:  486). 

Mdndatntu  in  modem  practice  is  nothing 
more  than  an  action  at  law  between  the  parties, 
4ind  IB  not  now  r^g^arded  as  a  prerogative  writ. 

ComnumtDeaUh  of  Ky,  ▼.  Dennuon,  65  U.  8. 
184  How.  97  (16?  726);  Eendaa  ▼.  U.  8.  87  U.  8. 
12  Pet.  616  (9: 1217);  U.  8,  v.  Sehun,  102  U.  8. 
^92(26: 170);  Louis  v.  Brown  Township,  109  U. 
S.  166  (27:  898);  KendaU  ▼.  Sfokes,  44  U.  8.  8 
How.  100(11:512>. 

The  luiisdiction  of  the  circuit  court,  on  the 
remoTal  of  a  cause,  is  not  dependent  upon  the 
original  jurisdiction  of  the  circuit  court. 

TMSxington  v.  Butter,  HI  U.  8.  14  Wall.  292 
(20:  811);  Oaines  v.  Fuentes,  92  U.  8.  17  (^: 
527);  Boom  Oo.  ▼.  PcMerson,  98  U.  8.  404  (25: 
207);  Hen  ▼.  Reynolds,  118  U.  8.  78  (28:  927); 
€laflin  y.  CommonweaUh  Ins.  Co,  110  U.  8. 81 
(28:  76);  Danes  v.Corinn,  112  U.  8. 89  (28: 629). 

The  United  States  Courts  afford  to  nonresi- 
dents remedies  commensurate  with  the  remedies 
given  in  and  by  the  State  where  these  courts 
are  held. 

I^yne  v.  Book,  74 U.  8.  7  Wall.  425  (19: 260); 
W?iitton's  Case,  80  U.  8. 18  Wall.  270(20:  671); 
Thacher,  Pr.  27-38. 

Suits  of  a  civil  nature  at  common  law  are  not 
restricted  to  the  old  settled  forms  of  the  com- 
mon law,  but  include  all  remedies  that  are  to  be 
administered,  not  equitable,  criminal,  or  of  ad- 
miralty cognizance. 

Thacher,  Pr.  27. 

Messrs.  Philip  O.  Oaipin  and  Geo* 
Flonmoy*  Jr.«  for  defendants  in  error. 


Oor.  Tmof, 


Mr.  Justice  Blatchford  delivered  the  opin- 
ion of  the  court: 

On  the  18th  of  October,  1885,  Albert  S.  Rosen- 
baum  brought  an  action  in  the  Superior  Court 
of.  the  City  and  County  of  San  Francisco,  in 
the  State  of  California,  against  John  A.  Bauer, 
Treasurer  of  the  City  and  County  of  San  Fran- 
cisco. The  complamt  set  forth  the  issuing  of 
•certain  bonds,  called  Montgomery  Avenue 
bonds,  by  the  board  of  public  works  of  the  City 
and  County  of  San  Francisco,  under  an  Act  of 
the  Legislature  of  California,  approved  April  1, 
1872  (Stat  1871-2,  chap.  626),  entitled  "An 
Act  to  Open  and  Establish  a  Public  Street  in 
the  City  and  County  of  San  Francisco,  to 
be  called  '  Montgomery  Avenue,'  and  to  Take 
Private  Lands  Therefor."  The  Act  provided 
for  the  creation  by  taxation  of  a  funa  for  the 
payment  of  interest  on  the  bonds,  and  of  a  sink- 
mg  fund  for  their  redemption;  and  enacted 
that  whenever  such  Treasurer  should  have  in 
his  custody  $10,000  or  more  belonging  to  the 
ninking  fund,  he  should  advertise  for  proposals 
for  the  surrender  and  redemption  of  the  bonds. 
The  complaint  alleged  that  the  plaintiff  owned 
twenty-one  of  the  bonds  of  $1,000  each;  that 
the  Treasurer  had  in  his  hands  over  $12,000  be- 
k>nnng  to  the  sinking  fund;  that  the  plaintiff 
had  exhibited  his  bonds  to  the  Treasurer  and 
demanded  that  he  advertise  for  proposals  for 
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the  surrender  of  bonds  issued  imder  the  Act; 
that  he  refused  so  to  do;  and  that  no  part  of 
such  bonds  had  been  paid.  The  complaint 
prayed  for  a  Judgment  that  the  defendant,  "as 
Treasurer  of  the  City  and  Coontr  of  San  Fran- 
cisco, be  commanded  to  advertise  for  the  re- 
demption of  Montffomeiy  Avenue  bonds,  as  in 
section  eleven  of  the  Act  hereinabove  referred  [45S] 
to  provided." 

Three  days  afterwards  the  plaintjff  filed  a 
petition  for  the  removal  of  the  suit  into  the 
Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  California  on  the  ^und  that  the  plaint- 
iff was  a  citizen  of  New  York  and  the  defend- 
ant a  citizen  of  California.  The  state  court 
luade  an  order  of  removal  The  record  being 
filed  in  the  federal  court,  the  defendant  de- 
murred to  the  complaint,  specifying  as  a  ground 
of  demurrer  that  the  federal  court  had  no  juris- 
diction of  the  subject  of  the  action.  The  case 
being  heard  on  the  demurrer,  the  court  made 
an  order,  on  Uie  18th  of  January,  1886,  that  the 
cause  be  remanded  to  the  state  court,  "this 
court  having  no  jurisdiction  of  this  cause  in  this 
form."  The  plaintiff  has  brought  a  writ  of 
error  to  review  that  order. 

The  same  Act  provided  that  an  annual  tax 
should  be  levied  on  the  property  therein  men- 
tioned io  raise  money  to  pay  Uie  coupons  an- 
nexed to  the  bonds,  and  another  annual  tax  to 
create  a  sinking  fund  for  the  redemption  of  the 
bonds,  the  taxes  to  be  levied  in  the  manner  in 
which  other  taxes  are  levied,  that  is  by  the 
Board  of  Supervisors.  The  same  Rosenbaum, 
being  the  owner  of  twenty-one  of  the  bonds, 
and  of  eight  matured  coupons,  of  $80  each,  at- 
tached to  each  bond,  each  coupon  bein^  for  six 
months  interest,  the  first  of  them  having  ma- 
tured January  1, 1882,  brought  an  action  on 
the  12th  of  December,  1885,  in  the  said  Superior 
Court  of  the  City  and  County  of  San  Francisco, 
against  the  Board  of  Supervisors  of  the  City  and 
County  of  San  Francisco.  The  complaint  set 
forth  that  there  were  no  funds  in  the  hands  of 
the  Treasurer  applicable  to  the  pajrment  of  any 
of  the  coupons;  and  that  the  plaintiff  had  de- 
manded of  the  Board  that  it  levy  a  tax  suffi- 
cient to  pay  the  coupons,  but  it  had  refused  so 
to  do.  The  complaint  pmyed  for  a  judgment 
"against  said  Board  of  Supervisors,  command- 
ing them  to  levy  the  tax  hereinabove  mentioned, 
an^  to  continue  to  levy  said  tax  from  year  to 
year  until  all  the  intei^est  upon  said  boncls,  and 
said  bonds  themselves,  are  lully  paid." 

On  the  21st  of  December,  1885,  the  plaintiff  r4K3| 
filed  a  petition  for  the  removal  of  this  latter  '•  * 
suit  into  the  Circuit  Court  of  the  United  States 
for  the  District  of  California,  on  the  ^ound  of 
diversity  of  citizenship  in  the  parties.  The 
state  court  made  an  order  of  removal.  Tlie  de- 
fendant made  a  motion  in  the  federal  court  to 
remand  the  case  to  the  state  court  on  the  ground 
of  want  of  jurisdiction  by  the  federal  court  "of 
the  subject  matter  contained  in  the  complaint.** 
On  the  24th  of  May,  1886,  the  court  made  an 
order  granting  the  motion,  and  the  plaintiff  has 
brought  a  wnt  of  error  to  review  that  order. 

The  circuit  court,  in  remanding  the  causes 
f28  Fed.  Rep.  228),  proceeded  on  these  grounds: 
(1)  That  it  had  always  been  held  by  this  court 
that  the  circuit  courts  had  no  jurisdiction  to 
award  a  mandamus  except  as  ancillary  to  some 
other  proceeding  establishing  a  demand,  and 
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fftdudng  it  to  Judgment,  the  mandamus  being 
in  the  nature  of  process  for  ezeciiting  the  Judg- 
ment. 0^)  That  a  proceeding  for  a  mandamus 
-was  not  a  suit  of  a  civil  nature,  within  the  mean- 
ing of  any  provision  of  the  Act  of  March  8, 
1875,  chap.  187, 18  Stat  at  L.  470,  and  was  not 
removable  under  it. 

Prior  to  the  Act  of  1875  it  was  well  settled 
that  the  circuit  courts  liad  no  Jurisdiction  to  is- 
sue a  writ  of  mandamus  in  a  case  like  the  pres- 
ent. 

In  MelniiTS  v.  ir<wf,in  1818,11  U.  8.7  Cranch, 
604  [8:  4^],  it  was  held  that  a  circuit  court 
had  no  x>ower  to  issue  a  mandamus  to  the  regis- 
ter of  a  land-office  of  the  United  States,  com- 
manding him  to  grant  a  final  certificate  of  pur- 
chase to  the  plaintiff  for  lands  to  which  he  sup- 
posed himself  entitled  under  the  laws  of  the 
United  States.  In  that  case  the  plaintiff's  al- 
leged right  to  a  certificate  of  purchase  was 
claimed  under  the  laws  of  the  United  States,  but 
this  court,  speaking  by  Mr.  Justice  Johnson, 
said  that  the  power  of  the  circuit  courts  to  issue 
the  writ  was  confined  by  section  14  of  the  Judi- 
ciary Actof  1789, 1  Stat,  at  L.  81,  tothosecases 
in  which  it  might  be  necessary  to  the  exercise 
of  their  Jurisdiction.  This  provision  of  sec-tlon 
14  appears  now  in  section  716  of  the  Revised 
Statutes  in  these  words:  "Sec.  716.  The  su- 
preme court  and  the  circuit  and  district  courts 
shall  have  power  to  issue  writs  of  scire  facias. 
They  shall  also  have  power  to  issue  all  writs 
not  specifically  provided  for  by  statute,  which 
[454]  maybe  necessary  for  the  exercise  of  their  re- 
spective Jurisdictions,  and  agreeable  to  the 
usages  ana  principles  of  law." 

In  MeClung  v.  SiUwnan,  in  1881, 10  U.  8.  6 
Wheat.  688  [6 :  840],  a  mandamus  was  applied  for 
in  a  Circuit  Court  of  the  United  States  to  compel 
the  register  of  a  land-office  of  the  United  States  to 
issue  papers  to  show  the  preemptive  interest  of 
the  plaintiff  in  certain  land.  The  writ  was  re- 
fused. In  this  court,  the  case  was  sought  to  be 
distiuffuished  from  Mclntire  v.  WaoOf  on  the 
ground  that  the  parties  were  citizens  of  dif- 
ferent States.  But  the  court,  speaking  again 
by  Mr.  Justice  Johnson,  said  that  no  just  in- 
ference was  to  be  drawn  from  the  decision  in 
Melntire  v.  Wood,  in  favor  of  a  case  in  which 
the  chrcuit  court  was  vested  with  Jurisdiction 
by  citizenship  under  section  11  of  the  Act  of 
1789.  And  then,  in  answer  to  the  argument 
that,  as  the  parties  were  citizens  of  dfifferent 
States,  and  competent  to  sue  under  section 
11,  the  circuit  court  was,  by  section  14,  vested 
with  power  to  issue  the  writ  as  one  "necessary 
for  the  exerdae  of  its  Jurisdiction,"  the  court 
caid:  "It  cannot  be  denied  that  the  exercise  of 
this  power  is  necessary  to  the  exercise  of  Juris- 
diction in  the  court  below;  but  why  is  it  neces- 
sary? Not  because  that  court  possesses  juris- 
diction, but  because  it  does  not  possess  it.  It 
must  exercise  this  power  and  compel  the  emana- 
tion of  the  leeal  document,  or  the  execution  of 
the  legal  act  Dy  the  register  of  the  land-office, 
or  the  party  cannot  sue.  The  14th  section  of  the 
Act  under  consideration  could  only  have  been 
intended  to  vest  the  power  now  contended  for 
In  cases  where  the  Jurisdiction  already  exists, 
and  not  where  it  is  to  be  courted  or  acquired  by 
Uic^ns  of  the  vnrit  proposed  to  be  dued  out." 

Consistently  with  the  views  in  those  cases, 
this  court,  inEiggs  v.  Johnson  County ^  in  1867, 
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78  U.  S.  6  Wall.  166  [18:  768],  held  that  a  cir- 
cuit court  had  power  to  issue  a  mandamus  to 
officers  of  a  couutjr,  commanding  them  to  levy 
a  tax  to  pay  a  Judgment  render^  in  that  court 
against  the  county  for  interest  on  bonds  issued 
by  the  coun^,  where  a  statute  of  the  State  un- 
der which  the  bonds  were  issued  had  made 
such  levy  obligatory  on  the  county.  This  rul- 
ing has  been  repeatedly  followed  since,  and 
rests  on  the  view  that  the  issue  of  the  manda- 
mus is  an  award  of  execution  on  the  Judgment, 
and  is  a  proceeding  necessary  to  complete  the 
Jurisdiction  exercised  by  rendering  the  Judg^  r^K«i 
ment.  l*oi»J 

In  many  cases  adjudged  in  this  court  since 
Mclntire  v.  Wood,  that  case  has  been  referred 
to  as  settling  the  law  on  the  point  to  which  it 
relates;  as  in  The  Secretary  v.  MeGarrahan,  76 
U.  S.  9  Wall.  298,  811  [19:  679,  6881;  Bath  (Jo, 
V.  Amy,  80  U.  S.  18  Wall.  244  [20:  589].  and 
Heine  y.  Levee  Oomrs.  86  U.  S.  19  Wall.  655 
[22:  228]. 

In  BaPi  County  y.  Amy,  in  1871,  uH  supra, 
the  holder  of  bonds  issued  by  a  county  in  Ken- 
tucky applied  to  the  Circuit  Court  of  the  United 
States  for  a  mandamus  to  compel  the  county 
court  to  levy  a  tax  to  pay  the  mterest  on  the 
bonds,  on  the  ground  that  a  statute  of  the  State 
requited  the  county  court  to  do  so.  No  Judg- 
ment had  been  obtained  for  the  interest.  In 
Kentucky  such  a  proceeding  could  have  been 
maintained  in  a  coiurt  of  the  State,  without  a 
prior  judgment,  and  would  have  been  there 
treatea  as  a  suit  of  a  civil  nature  at  common 
law,  and  not  a  mere  incident  to  another  suit. 
The  circuit  court  awarded  the  mandamus,  but 
this  court  reversed  the  Judgment,  holding  that 
it  was  doubtful  whether  the  writ  of  maTidamus 
was  intended  to  be  embraced  in  the  CTsnt  of 
^wer  in  the  11th  section  of  the  Judiciary  Act 
of  1789  to  the  circuit  courts,  to  take  cognizance 
of  suits  of  a  civil  nature,  at  common  law,  where 
the  diversity  of  citizenship  there  specified  ex- 
isted; but  that  the  special  provision  of  the  14th 
section  of  the  Act,  while,  no  doubt,  Including 
mandamus  xmder  the  term  '^other  writs,"  indi- 
cated that  the  power  to  grant  that  writ  gener- 
ally was  not  understood  to  be  covered  by  the 
11th  section.  Citing  the  prior  cases,  the  court 
said:  "The  writ  cannot  be  used  to  confer  a  ju- 
risdiction which  the  circuit  court  would  not 
have  without  it.  It  is  authorized  only  when 
ancillary  to  a  Jurisdiction  already  acquh^." 

The  same  doctrine  was  applied  in  Ora?iam 
V.  Norton,  in  1872,  82  U.  S.  15  Wall.  427  [21: 
177],  where  a  Circuit  Court  of  the  United 
States  had  affirmed  the  action  of  a  district  court 
in  granting  a  mandamus  to  compel  a  state  au- 
ditor to  issue  certificates  as  to  the  amount  of 
illegal  taxes  paid  by  the  applicant,  the  issuing 
of  such  certificates  being  provided  for  by  a 
statute  of  the  State.  This  court  held  that 
neither  the  circuit  court  noi  the  district  court 
had  Jurisdiction  to  issue  the  writ. 

The  same  principles  have  been  asserted  by  this  ,  a  i^  « i 
court  in  cases  arismg  since  the  Act  of  March  8,  L*^**  J 
1875;  as  in  County  of  Oreen  v.  Daniel,  102  U. 
S.  187,  195  [26:  99,  101];  in  U.  8.  v.  Scliurz, 
102  U.  S.  878, 893  [26: 167,  170];  in  Davenport 
V.  County  of  Dodge,  105  U.  SC  287,  242,  243 
"26: 1018, 1021];  and  in  Louisanav,  Jumel,  107 
".  S.  711,  727  [27:  448,  453]. 

But  now  it  is  contended  for  the  plaintiff  in 
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error  that  the  drcnit  court  can  obtain  Juriadic- 
tion  of  these  cases  by  their  removal  under  sec- 
tion 2  of  the  Act  of  1875.  It  was  evidently 
thought  that  the  circuit  court  would  have  no 
original  cognizance  of  them,  if  commenced  in 
that  court,  for  they  were  not  brought  in  that 
court,  although  in  the  petition  for  removal  in 
each  proceeding  the  plaintiff  states  that  he  was 
a  citizen  of  New  York  when  it  was  commenced, 
and  in  the  petition  for  removal  in  the  first  pro> 
ceeding  he  states  that  Bauer  was  at  its  com- 
mencement a  citizen  of  California,  the  defend- 
ant in  the  second  proceeding  being,  when  it 
was  brous^ht,  a  municipal  corporation  of  Cali- 
fornia. The  proceedings  were  evidently  insti- 
tuted with  the  purpose  of  removing  them,  for 
the  petitions  for  removal  were  severally  filed  by 
the  plaintiff  three  days  and  ten  days  after  proc- 
ess was  served  on  the  defendant,  and  nothing 
was  done  in  the  state  court  but  to  file  a  com- 
plaint,  and  to  serve  a  summons,  and  to  take 
proceedings  for  a  removal. 

To  maintain  the  jurisdiction  by  removal  it 
is  contended  that  that  jurisdiction  does  not -de- 
pend on  the  orijfinal  jurisdiction  of  the  drcuit 
court;  that  the  former  may  exist  without  the 
latter;  and  that  in  the  present  case  it  does  exist. 
The  only  possible  ground  of  jurisdiction  in 
the  present  cases  is' diversity  of  citzenship;  for 
the  right  of  action  claimed  does  no',  arise  under 
the  Constitution,  or  a  law  or  treaty  of  the  United 
States.  It  exists,  if  at  all,  imder  a  statute  of 
the  State.  The  State  is  not  alleged  to  have 
passed  any  law  impairing  the  obligation  of  any 
contract  of  which  the  plaintiff  claipoui  the  bene- 
fit, or  to  have  deprived  him  of  any  right  se- 
cured to  him  by  the  Constitution  of  the  United 
States.  In  respect  to  jurisdiction  by  citizen- 
ship, as  applicable  to  this  case,  section  1  of 
the  Act  of  1875,  in  regard  to  original  1uris<]io- 
tion.  and  section  2,  in  regard  to  Jurisdiction  by 
removal,  describe  the  subject  matter  of  the 
r  AftTi  ^^  ^  terms  which  are  the  same  legally.  In 
■^*  ■'  section  1,  the  suit  of  which  "original  cognis- 
ance" is  ffiven  is  a  suit   "of  a  d^l  nature,  ai 


eommon  law  or  in  equity,"  where  the  matter  in 
dispute  exceeds,  exclusive  of  costs,  the  sum  or 
value  of  $500,  and  "in  which  there  shall  be  a 
controversv  between  citizens  of  different 
States."  Ui  section  2  the  langua^  is  identical 
except  that  the  suit  is  to  be  a  suft  "of  a  dvil 
nature,  aX  law  or  in  equity."  In  section  11  of 
the  Act  of  1879,  the  original  cognizance  given 
to  the  drcuit  courts  was  of  "lUl  suits  of  a  civil 
nature,  al  common  law  or  in  equity,"  where 
the  matter  in  dispute  exceeds,  exclusive  of  costs, 
the  sum  or  value  of  $500,  and  "the  suit  is  be- 
tween a  citizen  of  the  State  where  the  suit  is 
brought  and  a  dtizen  of  another  State."  ,In 
section  12  of  that  Act,  jurisdiction  by  removal 
was  given  to  the  dreuit  courts  of  a  like  suit 
Now,  if,  as  has  always  been  held,  "original 
cognizance,"  under  section  11  of  the  Act  of 
1789,  did  not  exist,  of  proceedings  like  those 
before  us,  founded  on  citizenship,  it  must  nec- 
essarily follow  that  original  cognizance  cannot 
exist,  under  section  1  of  the  Act  of  1875,  of 
such  a  proceeding,  founded  on  dtizenship.  If 
so,  it  is  impossible  to  see  how,  with  legally 
identical  langu^  in  section  2  with  that  in  sec- 
tion 1,  jurisdiction  by  removal  can  exist,  under 
section  2  of  the  Act  of  1875,  of  proceedings  like 
those  before  us,  founded  on  dtizenship.  This 
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view  is  entirely  aside  firom  the  principle  whiolt 
has  controlled  in  some  cases,  where  a  restrio- 
tion  as  to  original  jurisdiction,  contained  in 
other  provisions  of  section  11  of  the  Act  of 
1789,  did  not  exist  in  section  12  of  that  Act,  in 
regard  to  jurisdiction  by  removal,  or  in  other 
removal  statutes.  Of  that  character  was  the 
restriction  in  section  11  on  the  right  of  an  as- 
signee of  a  chose  in  action  to  sue  if  the  suit 
could  not  have  been  prosecuted  in  the  court 
had  the  assignment  not  been  made;  as  illustrat- 
ed by  the  cases  cited  by  the  plaintiff  in  error, 
of  CHiy  of  Lexington  v.  BuUer,  81 U.  S.  14  Wall. 


8091;  and  ClafUn  ▼.  ChmmonweaUh 
In$,  a>.  110  if.  8. 81  [28:  761. 

In  OainM  v.  Fuatites,  ijf2  U.  8.  10  [28:  524], 
an  application  for  remo^  wassustamed  under 
the  Local  Prejudice  Act  of  March  2,  1867,  14 
Stat,  at  L.  658,  of  a  suit  to  annul  a  will,  on  the 
ground  that  the  Act,  in  authorizing  the  re- 
moval, invested  the  federal  court  by  that  fact 
with  all  needed  jurisdiction  to  adjudicate  the 
case.  But  that  case  was  not  one  of  a  mando' 
mtu,  to  which  the  implied  restriction  of  the 
statute  in  respect  to  that  writ  was  applicable. 
The  same  remark  may  be  made  as  to  Boom 
Company  ▼.  Pattenon,  98  U.  8.  403  [25:  206], 
where  the  remc^ed  proceeding  was  one  to  con- 
demn lands  for  the  use  of  a  boom  company:  and 
as  to  Hes8  v.  Beynoldi,  118  U.  8.  73  [2^:  927], 
where  the  removal  was  of  a  proceeding  in  a 
probate  court  to  obtain  payment  of  a  claim 
against  the  estate  of  a  deceased  person;  and 
as  to  Mivon  ▼.  Ifew  England  Sorew  Co.  8 
Blatchf.  Ill,  and  Barney  v.  (?M0  Bank,  5 
Blatchf .  107,  where  fordgn  corporations  suc- 
cessfully maintained  jurisdiction  by  removal, 
in  ordinary  suits,  although  they  could  not  have 
been  compulsorily  brought  into  the  drcoil 
court  by  original  process. 

As  this  court,  while  sections  11  and  12  of  the 
Act  of  17^  were  in  force,  and  section  14  of 
that  Act  wss  also  in  force,  always  held,  even 
where  the  requisite  diversi^  of  citizenship  ex- 
isted, that  the  restriction  of  section  14  operated 
to  prevent  original  cognizance  by  a  drcuit 
court,  under  secti<»i  11,  of  a  proceeding  by 
mandamui  not  necessary  for  the  exercise  of  a 
jurisdiction  which  had  previously  otherwise 
attached,  so,  with  sections  1  and  2  of  the  Act 
of  1875  hi  force  at  the  same  time  with  section 
716  of  the  Revised  Statutes,  the  restriction  of 
section  716  must  operate  to  prevent  cognizance 
by  removal,  bv  a  drcuit  court,  under  section  9 
of  the  Act  of  1875,  even  where  the  requisite  di- 
versity of  dtizendiip  exists,  of  a  like  proceed- 
ing by  mandamui.  As  was  said  by  this  court, 
speaking  by  Mr,  JusUce  Miller,  in  Ues9  ▼. 
Beynol&,  118  U.  8.  78,  79,  80  [28:927,  929] 
the  language  of  the  rep^ing  clause  of  the  Act 
of  1875,  is  "that  all  Acts  and  parts  of  Acts  in 
conflict  with  the  provisions  of  this  Act  are 
hereby  repealed,"  and  the  statute  to  be  repealed 
must  be  in  conflict  with  the  Act  of  1875,  or  that 
effect  does  not  follow.  There  is  nothing  in 
section  2,  or  any  other  part  of  the  Act  of  lo75, 
which  is  in  conflict  with,  or  has  the  effect  to 
abolish,  the  restriction  of  section  716,  ]ust  as 
there  wss  nothing  in  section  11  or  section  12, 
or  any  other  part,  of  the  Act  of  1789,  which 
was  in  conflict  with,  or  had  the  effect  to  abol- 
ish, the  restriction  of  section  14  of  thai  Act. 

These  cases  fall  directly  within  the  provision 
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of  sectioQ  5  of  the  Act  of  1875,  tbat  if,  in  any  suit 
[^^^]  removed  from  a  state  court  to  a  Circuit  Court 
of  the  United  States,  it  shall  appear  to  the  sat- 
isfaction of  said  circuit  court,  at  any  time  after 
such  suit  has  heen  brought  or  removed  thereto, 
that  such  suit  does  not  really  and  substan- 
tially involve  a  dispute  or  controversy  properly 
"within  the  jurisdiction"  of  said  circmt  courts 
the  said  circuit  court  shall  proceed  no  fur- 
ther therein,  but  ^all  dismiss  the  suit  or 
remand  it  to  the  court  from  which  it  was 
removed,  as  Justice  may  require.  What  is 
meant  bv  the  expression  ''within  the  juris- 
diction?''^ It  means  within  the  judicial  cogni- 
zance— within  the  capacity  to  determine  the 
merits  of  the  dispute  or  controversy^,  and  to 
grant  the  relief  asked  for.  The  provision  does 
not  give  countenance  to  tbb  idea  Uiat  the  suit  or 
pro^edin^  is  to  be  retained  in  the  circuit  court 
till  brought  to  a  formal  adjudication  on  the 
merits,  when,  at  that  ultimate  stage,  the  court 
must  say  that  the  case  is  not  within  its  iuris- 
diction,  after  the  partjf^  successfully  challeng- 
ing the  jurisdiction  has  been  harassed  by  ex- 
pense and  injured  by  dela^.  But  it  means 
what  it  says,  that  the  dismissal  or  remanding 
"ahair  be  made  whenever,  "at  any  time"  after 
the  suit  is  brought  or  removed  to  the  circuit 
courts  it  shall  appear  to  the  satisfaction  of  that 
court  that  there  is,  really  and  substantiallv,  no 
dispute  or  controversy  of  which  it  has  juris- 
diction, in  the  sense  above  pointed  out;  the 
right  to  have  a  review  by  this  court  of  the  or- 
der dismissing  or  remanding  the  suit  being 
given  to  the  aggrieved  party  at  onoe^  Instead  of 
is  being  compelled  to  await  the  making  of 
such  an  order  at  the  end  of  a  full  and  formal 
bearing  or  trial,  on  issues  and  proo&,  on  the 
merits  alleged  on  either  side. 
Orders  d^prmed, 
TrueGopy.   Test: 

James  H.  MoKenney,  Clerk,  Sup.  Oourt,  U.  8. 

Jfr.  Justice  Bradley,  dissentinfi^: 

Mr.  Justice  Harl»B  and  Mr.  Justice  Mat- 
thews agree  with  me  in  dissenting  from  the 
Judgment  of  the  court  in  this  case. 

It  is  a  constitutional  right  of  the  citizens  of 
the  several  States  having  controversies  with  the 
citizens  of  other  States,tohave  a  national  forum 
in  which  such  controversies  may  be  litigated. 
[MO]  It  was  one  of  the  declared  purposes  of  the  Con- 
stitution, that  the  judicial  power  of  the  United 
States  should  extend  to  certain  cases  enumer- 
ated, one  of  which  was,  ''to  controversies  be- 
tween citizens  of  different  States;"  and  it  was 
declared  that  this  power  should  be  vested  in 
one  supreme  court,  and  in  such  inferior  courts 
aa  the  Congress  might  from  time  to  time  ordain 
and  establish;  thus  making  it  the  duty  of  Con- 
cress  to  establish  such  triounals.  If  Congress 
fails  in  this  constitutional  duty,  the  citizens 
have  no  redress  but  the  ballot-box.  But  Con- 
gress has  not  failed.  It  has  established  the 
requisite  tribunals,  and  has  invested  them  with 
the  powers  necessary  to  eive  the  citizens  their 
constitutional  rights.  Or,  if  it  has  failed  in 
any  respect,  either  with  regard  to  persons  or 
causes,  we  think  it  has  not  failed  in  respect  to 
the  class  of  cases  to  which  the  present  belong. 

Congren,  by  the  Act  of  March  8, 1875,  passed 
to  determine  the  jurisdiction  of  thedrcuitcourts, 
has  declared  that  they  shall  have  original  cog- 
nizance, concurrent  with  the  courts  of  the  sev- 


eral  States,  amongst  other  things,  of  all  suits  of 
a  civil  nature  at  common  law  or  in  equity,  in- 
volving over  five  hundred  dollars,  in  which 
there  shall  be  a  controversy  between  citizens 
of  different  States;  and  that  any  such  suit 
brought  in  any  state  court  may  be  removed  by 
either  pftrty  into  the  circuit  coiirt  for  the  proper 
district  This  jurisdiction  should  be  liberally 
construed  so  as  to  give  full  effect,  as  far  as  may 
be,  to  the  constitutional  right,  as  presumably 
within  the  intent  of  Congress.  The  terms  *  'suits 
at  common  law  and  in  equity,"  or  "  suits  at  law 
and  in  eauity,"  which  is  the  same  thing,  are 
in  themselves  of  the  most  general  character  and 
of  the  broadest  signification;  and  this  court 
ought  not,  by  its  decisions,  to  restrict  their  ap- 
plication. 1%  is  not  meant  by  the  expression 
"  suits  at  common  law "  to  confine  the  juris- 
diction of  the  circuit  courts  to  the  old  technical 
actions  of  trespass,  trover,  trespass  on  the  case, 
debt,  detinue,  assumpsit,  etc.,  but  it  extends  to 
and  includes  any  form  of  proceeding  of  a  civil 
nature  in  whitcii  a  legal  ri^^ht  cognizable  by 
the  courts  of  common  law  is  sought  to  be  ju- 
dicially enforced  by  whatever  name,  under  the 
new-fangled  nomenclature  adopted  by  the  dif- 
ferent ^tes,  the  proceeding  may  be  called. 
Suits  at  law  and  equity  include  every  form  of 
proceeding  except  those  peculiar  to  admiralty, 
ecclesiastical  or  probate  and  military  jurisdic- 
tions. And  even  in  matters  savoring  of  eccle- 
siastical process,  after  an  issue  has  b^  formed 
between  definite  parties,  we  have  held  that  the 
controversy  came  under  the  head  of  a  suit  at 
at  law.  Gaines  v.  Fuentes,  02  U.  S.  17  [28:5271; 
Hess  V.  Reynolds,  118  U.  8.  78  [28: 927].  The 
broad  terms  used  in  the  law  were  purposely 
employed,  as  i^  seems  to  us.  to  make  the  luris- 
diction  complete,  to  the  full  extent  which  the 
Constitution  intended  it  should  have.  It  is 
true  that  in  one  or  two  cases  we  have  intimated 
a  distinction  between  the  extent  of  jurisdiction 
given  in  the  first  and  that  civen  in  the  second 
sections  of  the  Act  of  1875;  but  that  distinction, 
if  well  founded,  does  not  affect'  the  present 
cases,  since  they  arise  under  the  second  section, 
which  luis  been  supposed  to  be  the  broader  of 
the  two,  and,  in  anv  event,  the  ground  of  dia- 
tinction  is  not  here  mvolved. 

Now,  a  mandamus,  which  was  <»fginaUy  a 
prerogative  writ  only,  has  come  tobe  m  many 
cases,  and  in  most  States,  a  private  suit,  brought 
for  the  purpose  of  enforcing  a  private  right 
This  is  true  in  the  two  cases  now  before  us. 
The  appellant  has  a  monev  demand  against  the 
City  and  County  of  San  Francisco,  and  is  seek- 
ing to  collect  it  in  the  usual  way  in  which  such 
demands  are  collectible  by  the  law  of  procedure 
of  California.  The  mandamus  which  he  seeks 
is  the  mere  process  for  commencing  his  action, 
and  is  a  proper  process  suited  to  his  case.  The 
City  and  County  of  San  Francisco  can  set  up 
any  defenses  to  the  action  in  this  form  which 
it  could  do  in  the  ordinary  action  of  debt  or 
upon  contract  It  is  essentially  a  civil  suit  at 
law,  no  matter  by  what  name  it  is  called,— cer- 
tainly as  much  so  as  were  the  proceedings  in 
Oaines  v.  Fuentes,  Hess  v.  Reynolds,  already 
cited,  and  in  Boom  Co.  v.  Patterson,  98  Q.  8. 
404  [25:  207],  where  there  was  an  issue  to  as- 
certain the  value  of  property  taken  by  virtue 
of  eminent  domain.  In  Davies  v.  CorHn,  112 
U.  S.  86  [28: 627],  we  sustained  a  writ  of  error 
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from  this  court  to  tbc  circuit  court  on  a  Judg- 
ment in  a  proceeding  for  ntandamtis  to  cany 
into  effect  a  Judgment  for  a  debt.  The  Chief 
Justice  there  said:  "  While  the  writ  of  man- 
damus, in  cases  like  this,  partakes  of  the  nat- 
ure of  an  execution  to  enforce  the  collection 
of  a  Judgment,  it  can  only  be  fl;ot  by  insti- 
tuting an  independent  suit  for  mat  purpose. 
There  must  be:  first,  a  showing  by  the  relator 
in  support  of  his  right  to  the  writ;  and  second, 
process  to  bring  in  the  adverse  party,  whose 
action  is  to  be  coerced,  to  show  cause,  if  he 
can,  against  it  If  he  appears  and  presents 
a  defense,  the  showings  of  the  parties  make  up 
the  pleadings  in  the  cause;  and  any  issue  of 
law  or  fact  that  may  be  raised  must  be  Judi- 
cially determined  by  the  court  before  the  writ 
can  ffo  out.  Such  a  determination*  is,  under 
the  circumstances,  a  Judgment  in  a  civil  action 
brought  to  secure  a  nght,  that  is  to  say,  process 
to  enforce  a  Judgment  Buch  a  Judgment  is, 
in  our  opinion,  a  final  Judgment  in  a  civil  ac- 
tion, within  the  meaning  of  that  term  as  used  hi 
the  statutes  regula^ng  writs  of  ecior  to  this 
court." 

In  the  Jurisprudence  of  California,  it  has  fre- 
quently been  held  that  a  mandamtu  is  a  dvil 
action.  It  is  only  necessary  to  refer  to  the 
cases  to  show  that  this  is  a  point  beyond  all  dis- 
pute. Perry  V,  Amei,  26  uaL  872;  Cariaoa  v. 
jDryden,  80  Gal.  246;  Oowrtwright  ▼.  Bear  jfei'wr 
Mining  Co,  80  Cal.  588;  KnowUs  ▼.  Teata,  81 
Cal.  90;  People  ▼.  Rem  County,  45  Cal.  679; 
People  V.  Th(mpeon,  66  Cal.  898. 

But  it  is  urged  that  the  power  given  to  the 
Circuit  Courts  of  the  United  States  to  issue 
writs  of  mandamus  is  limited  by  Act  of  Con- 
gress to  certain  special  cases;  namely,  only 
where  they  may  be  necessary  for  the  exercise 
of  their  ordinary  Jurisdiction  (R  8.  §  716),  and 
that,  according  to  the  decisions  of  this  court, 
in  suits  for  the  collection  of  money,  the  writ 
can  only  be  used  ss  ancillaiy  to  an  execution 
after  a  judgment  has  been  obtained  in  an  ordi- 
nary suit  It  is  sufficient  to  say  that  all  of 
these  decisions,  except  two,  relate  to  the  law 
as  it  was  before  the  passage  of  the  Act  of  1876. 
That  Act,  as  we  have  seen,  is  expressed  in  gen- 
eral terms,  without  any  qualification  as  to  the 
writs  or  process  which  shall  be  employed,  and 
repeals  any  restraining  effect  of  section  716  of 
the  Revised  Statutes  if  in  confiJct  with  it  The 
two  cases  to  which  we  have  referred  as  decided 
since  the  Act  are  County  of  Green  ▼.  Daniel,  102 
U.  S.  187  m:  99],  and  Danenporty,  Couniy  of 
Dodge,  105  U.  8.  287  [26: 1018].  But  the  point 
decided  in  these  cases  was  that,  although  the 
state  hiw  gave  the  remedy  of  mandamus  to 
compel  the  levy  of  taxes  for  the  payment  of 
bonds,  an  ordinary  action  might  nevertheless 
be  brought  on  the  oonds  for  the  purpose  of  ob- 
taing  a  Judgment  They  do  not  decide,  what- 
ever dicta  mav  appear  to  have  been  made,  that 
mandamus  ndfflii  not  have  been  brought  origi- 
nallv. 

The  inference  drawn  from  section  716,  R.  S., 
is,  that  as  it  grants  power  to  this  court  and  the 
circuit  courts  "to  issue  all  writs  not  specificaJly 
provided  for  by  statute,  which  may  be  neces- 
sary for  the  exercise  of  their  respective  juris- 
dictions and  agreeable  to  the  usages  and  prin- 
ciples of  law,'^(which  is  rightly  supposed  to  in- 
clude the  writ  of  mandamus)  it  must  be  con- 
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strued  as  denying  the  power  to  tone  that  writ 
in  any  other  case.  This  condosion  might  bo 
admissible  if  it  is  restrained  to  the  instance  of 
the  particular  writ  of  mandamus  which  alone 
was  in  contemplation;  that  is,  the  prerogative 
writ  of  mandamus  as  known  to  the  pracQce  of 
the  Kinff's  Bench  in  England.  The  object  of 
this  section  of  the  statute  was  to  give  the  courts 
of  the  United  States  the  power  to  issue  such  a 
writ  when  necessary  in  the  exercise  of  a  juris- 
diction in  which  the  use  of  such  a  writ  was  con- 
formable to  hiw.  But  the  section  had  ud  ref- 
erence to  mandamus  as  a  form  of  civil  action, 
as  it  has  become  in  modem  times,  having  a 
definite  purpose  and  scope,  and  as  distinct  in 
its  use,  for  the  purpose  of  enforcing  private 
rights  of  a  paracular  description,  as  are  the 
forma  of  actions  known  to  the  common  law, 
such  as  assumpsit,  debt  or  trespass.  Viewed  as  a 
civil  action,  authorized  by  the  laws  of  the  State 
in  which  the  suit  is  brought,  the  jurisdiction  of 
thedrcuit  courts  is  established  by  section  lof  the 
Act  of  1875.  which  embraces  "all  suitsof  a  civil 
nature  at  common  hiw  or  in  equity,  where  the 
matter  in  dispute  exceeds,  excluave  of  costs, 
the  sum  or  value  of  five  hundred  dollars,  *  •  * 
in  which  there  shall  be  a  controversy  between 
citizens  of  different  States."  If  there  be  such 
a  suit,  in  which,  by  the  law  of  the  State, 
the  form  of  proceeding  is  required  to  be  in 
mandamus,  section  914,  R.  S  applies,  which  re- 
quires that  "The  practice,  pleadmgs  and  forms 
and  modes  of  proceeding  in  civil  cases,  other 
than  equity  and  admiralty  cases,  in  the  circuit 
and  district  courts,  shall  conform,  as  near  as  [464] 
may  be,  to  the  practice,  pleadings,  and  forma 
and  modes  of  proceeding  existing  at  the  time  in 
like  causes  in  tne  courts  of  record  of  the  State 
within  which  such  circuit  or  district  courts  are 
held,  any  rule  of  court  to  the  contrary  not- 
withstanding." Effect  may  be  jo^ven  in  the 
present  case  to  this  provision  ox  the  statute, 
without  running  counter  to  section  716.  The 
fallacy  of  the  argument  a^nst  the  Jurisdiction 
of  the  circuit  court,  in  sudi  cases,  is  in  constru- 
ing section  716  as  an  exception  out  of  the  gen- 
eral grant  of  Jurisdiction  to  that  court  over  all 
suits  in  which  the  controversy  is  between  citi- 
zens of  different  States;  whereas,  it  is  a  general 
grant  of  power  to  issue  all  writs  necessary  to 
the  exercise  of  thehr  Jurisdiction— a  power 
which  would  probably  have  been  impliea  with- 
out  an  express  grant 

In  our  Judgment,  the  cases  ought  not  to  have 
been  remanded,  and  the  Judgments  of  the  dr- 
cuit  court  remanding  the  same  should  be  re- 
versed. 

^neoopy.   Test: 

James  H.  HoKenney,  Clerk,  Sup.  Goort,  U.  8. 


JANE  HEBRON  bt  al.,  Plffs.  in  Brr.,     (464] 
e. 
PHILIP  DATER  kp  al. 

(See  8.  G.  Beporter*s  ed.  464-479.) 

BSeetment^Pennsyltania  titles  by  warrant  and 
survey^  valid—date  ofu)arrant-^"John  Kebi^s 
Purchase  Blatter"  as  evidence— r^eetion  ^ 
evidence. 

1.  In  Pennsylvania  an  estate  held  by  a  wmrrant 
and  survey  attended  with  payment  of  the  pur- 
chaae  money  Is  considered  in  meet  respeots  the  same 
in  effect  as  the  legai  estate ;  and  the  State  cannot 
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affect  saoh      tftto  by  a  fltfbeeqiiept  patent  to  a 

t^ectment  may  be  maintained  upon  a  warrant 
and  Biirvey  by  fhe  owner  who  paid  the  pmrohaae 
money,  without  any  oonveyanoe  from  the  penon 
in  whose  name  the  application  was  made  and  the 
warrant  lasaed. 

8.  Under  a  Pennsylyanla  Statute  ooplea  of  en- 
tries from  the  old  purchase  blotter  in  the  land- 
offloe  of  the  State  are  prima  fade  eyidenoe  of  the 
facts  therein  stated.  ^^ 

4.  The  orders,  Judgrments  and  decrees  of  the  Or- 
phans' Oourt  of  Philadelphia  Ck>unty,  in  a  oaae 
where  it  had  jurisdiction  of  the  subject-matter, 
amnot  be  impeached  oollaterally. 

r>.  A  recital  in  a  patent  of  a  prior  oonTOvanoe  to 
the  patentee  is  not  evidence  against  third  parties 
to  affect  rights  preflously  vested  in  them. 

8.  In  an  action  of  ejectment  evidence  tending  to 
riiow  that  certain  payments  of  taxes  might  have 
been  on  other  tracts  is  held  to  have  been  properly 
rejected. 

[No.  142.] 
ArguedJan.  19, £0,1887.  Decided Marehr,  1887, 

F  ERROR  to  the  Circuit  Ck>tirt  of  the  United 
States  for  the  Western  ]>i8trict  of  Pennsyl- 
vania.   Jffirmed. 

The  history  and  facts  of  Uie  caae  appear  in 
the  opinion  of  ihe  court. 

Jftfsm.  R.  P.  Allen*  A.  H.  DiU  and  John 
0,  BeatUng,  Jr.,  for  plaintiffs  in  error: 

"  In  actions  of  ejectment  in  the  United  States 
courts  the  strict  legal  title  prevails.  If  there 
are  equities  which  show  the  right  to  be  in  an 
other,  these  can  only  be  considered  on  the 
equity  side  of  the  federal  courts." 

FoHer  y.  Mara.  06  U.  S.  425  (26:  101).  See 
also  Gilmer  y.  Paindexter,  61  U.  S.  10  How. 
267  (18:  411);  Sheirbum  v.  Cordova,  66  U.  8. 
24  How  423  (16:  741);  Singleton  y.  Touehard, 
66  U.  S.  1  Black,  842  (17:  50);  Eickey  (SteO)  y. 
Stewart,  44  U.  8.  8  How.  761  (11:  814). 

A  patent  is  a  complete  appropriation  of  the 
land  it  describes;  and  at  law  no  defects  in  the 
preliminaiy  steps  can  be  tried. 

Boardman  y.  Lesson  of  Seed,  81  U.  B.  6  Pet 
828  (8.  415). 

The  orphans'  oourt  never  oonflrmed  the  sale 
to  Brobst  The  pe^on  of  LeFavre's  adminis- 
trator to  the  orphans'  court,  upon  which  the 
order  to  sell  was  granted,  upon  its  face  show- 
ing that  the  debts  of  the  decedent  were  all 
btfred  by  the  statute,  such  order  was  void  for 
want  of  jurisdiction  in  the  court  to  grant  it, 
and  the  sale  to  Brobst  was  in  like  manner  void. 
The  validity  of  such  sale  may  be  contested  in 
any  case  involving  title  to  the  land  sold. 

Stool/OS  y.  Jenkins,  8  Serar  &  R.  178;  Dresher 
y.  AUeniown  Water  Go.  52  Fa.  220;  TorrsTice  v. 
Torrenee,  58  Pa.  510;  Thompson  r.  Stitt,  56  Pa. 
160:  Tork^  App.*  1  Cent.  Rep.  854;  Shorman 
V.  Farmers  Bank,  5  Watts  &  fl.  878. 

Messrs.  James  Ryon,  John  W.  Ryon 
and  Samuel  Linn,  for  defendants  in  error: 

The  trust  was  a  dry  one;  there  was  no  control 
and  no  duty  to  perform  by  trustee,  and  under  Uie 
Statute  of  ^7  Henry  VIII. ,  commonly  called  the 
Statute  of  Uses^which  is  in  force  in  Pennsylvania 
(see  Robert's  iMgest  of  British  Statutes,  412), 
the  trust  was  immediately  stricken  down  and 
the  use  executed,  thereby  making  Dr.  Ruston 
the  complete  owner  of  the  lands  as  well  at  law 
as  in  equity. 

2  Bl.  Com.  888;  Sprague  y.  Woods,  4  Watts 
ft  S.  102;  Kayj.  Seates,  1  Wright,  81;  Bc^r- 
netfs  App,  10  Wright.  808;  Moore  y.  Sfiults,  1 
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Harris,  101;  Perry.  Trusts,  621;  Duer  y.  Boyd, 
1  Qerg.  &  R.  210;  Lauman  y  Thomas,  4  Binn. 
57;  2^  v.  Lyon,  8  Casey,  0;  Buntings.  Toung, 
6  Watts  &  S.  188;  Ohambers  y.  Mc^flm,  1  Pen. 

6  W.  74;  Urket  t.  OoryeU,  6  Watts  <&  S.  60; 
MaOayy.  l^(?rA;,  6  Binn.  158;  Qingriekv.  Foltz, 

7  Harris,  40;  Burkhart  y.  Buc/ier,  2  Binn.  455. 
The  Supreme  Court  of  the  United  States  hns 

held  a  warrant  survey  with  payment  of  the 
purchase  money  as  vesting  the  owner  with  an 
estate  strictly  legal,  upon  which  ejectment  will 
be  supportea  in  the  courts  of  the  United  States. 

Sims  y.  Irvine,  8  U.  S.  8  Dall.  425  (1: 
EvansY.PaUerson,rL  U.  S.  4  Wall.  224 (18: 

The  Circuit  Courts  of  the  United  States  in 
Pennsylvania  haye  uniformly  held  a  warrant, 
survey  and  return  as  a  perfect  legal  title,  and 
ejectment  has  always  been  sustained  upon  such 
tftles.  A  warrant,  surv^,  and  payment  of  the 
pnzchase  mon^  are  sufficient  to  eive  a  legal 
right  of  entry,  and  is  a  sufficient  leffal  title  to 
support  ejectment  in  United  States  Courts. 

mWa*  y.  Miles,  Pet.  (C.  C.)  420. 

A  wairant  and  survey  returned  into  Uie  land- 
office  and  accepted  vests  a  legal  title  of  entry, 
and  is  siich  a  legal  title  as  will  support  eject- 
ment in  United  ^ates  (x>urts. 

Griffiths  y.  Tunekhausor,  Pet.  (C.  C.)  418. 

A  warrant,  survey,  and  payment  of  the  pur- 
chase money  ffive  a  sufficient  title  in  Pennsyl- 
vania to  enable  the  plaintiff  to  maintain  an 
ejectment  In  the  Circuit  Court  of  the  United 
States. 

Oopl&y  y.  Biddle,  2  Wash.  (C.  C.)  854;  Jarnes 
y.  Gordon,  1  Wash.  (C.  C.)  888. 

In  a  controversy  respecting  the  title  to  lands 
in  a  State  this  oourt  will  administer  the  law  of 
the  State  in  all  respects  as  if  it  were  a  oourt 
sitting  there  and  reviewing  the  decree  of  an  in- 
f^or  court  in  that  locality. 

Oleott  y.  Bynum,  84  U.  8.  17  Wall.  44  (21: 
570);  Slaughter  y.  Glenn,  08  U.  S.  242  (25: 122). 

A  title  to  lands  can  only  be  acquired  and  lost 
according  to  the  laws  of  the  State  in  which 
they  are  situat^ 

Olark  v.  Graham,  10  U.  S.  6  Wheat.  677  (6: 
884);  Waring  y.  Jackson,  86  U.  S.  1  Pet  571 
(7:  267);  Davis  y.  Mason,  26  U.  S.  1  Pet.  608 
7:  280);  Gardner  y.  OoUins,  27  U.  S.  2  Pet.  85 

:  866);  Jackson  T.  Ohsw,  25  U.  S.  12  Wheat. 
58  (6:  688). 

Mr.  Justice  Matthaws  delivered  the  opin-   [465] 
ion  of  the  court: 

This  is  an  action  of  ejectment  brought  by 
the  defendants  in  error  in  the  Circuit  Court  of 
the  United  States  for  the  Western  District  of 
Pennsylvania,  to  recover  possession  of  a  tract 
of  land  situated  in  Northumberland  and  Co- 
lumbia Counties,  containing  about  280  acres. 
There  was  a  verdict  and  judgment  in  favor  of  [466] 
the  plaintiffs  below,  to  rev^^  which  this  writ 
of  error  is  brought. 

Both  parties  daim  title  under  the  Common- 
wealth of  Pennsylvania.  It  appears  from  the 
bills  of  exceptions  taken  during  the  progress  of 
the  trial  that  the  plaintiffs  put  in  eviaence  a 
certified  copy  of  a  document  called  an  applica- 
tion. Ko.  12060.  as  follows: 

'*  William  Elliott  applies  for  four  hundred 
acres  of  land  on  a  branch  of  Roaring  Creek, 
adjoining  Dr.  Thomas  Huston's  lands,  in  Cat*- 
wissa  Township.  Northumberland  Connty. 
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''Joseph  TjBoa  api»UeB  for  four  huDdred 
acres  of  land  lying  one  mile  north  of  a  road 
lead^  from  Reacung  to  Bunbory  adjoining 
Dr  Thomas  Huston's  other  land,  m  Catawissa 
Township,  In  North'd  County. 

"WiUiam  Shannon  apphes  for  four  hun- 
dred acres  or  land  lying  one  mile  north  of.  a 
road  leading  from  Reading  to  Sunbury,  adjoin- 
ing other  lands  of  Dr.  Thomas  Ruston  in  Cata- 
wissa Township,  North'd  County. 

"Lewis  Walker  applies  for  four  hundred 
acres  of  land  lying  one  mile  north  of  a  road 
leading  from  Readbig  to  Sunburr,  adjoining 
Dr.  Thomas  Huston's  other  lands  m  Ca&iwissa 
Township,  North'd  County.  '   * 

"  Nathaniel  Brown  applies  for  four  hundred 
acres  of  land  on  a  branch  of  Roaring  Creek, 
adjoining  Dr.  Thomas  Huston's  lands,  in  Cata- 
wissa Township,  North'd  County. 

**  Ebenezer  Branham  applies  for  four  hun- 
dred acres  of  land  on  a  branch  of  Roaring 
Creek,  adjoining  Dr.  Thomas  Huston's  lands, 
in  Catawissa  Township,  North'd  County." 

AJso  a  certified  copy  of  old  purchase  vouch- 
er Na  12960,  as  follows: 

''  26  November,  1798.  Certified  copy  of  old 
purchase  voucher  No.  12969.  Joseph  Tyson, 
400  a's  lying  one  milt  north  of  a  road  leading 
from  Reading  to  Sunburv,  adjoining  Dr.  Thom- 
as Huston's  other  land,  in  Northumberland 
CounW. 

"  William  Elliott— 400  a's  situate  on  a  branch 
of  Roaring  Creek,  adjoining  Dr.  Thomas  Hus- 
ton's other  land,  in  Catawissa  Township— said 
county. 

"  Lewis  Walker— 400  a*s  lying  one  mile  north 
of  a  road  leading  from  Reading  to  Bunburr, 
adjoining  Dr.  Thomas  Huston's  other  land,  in 
said  county. 

*'  William  Bhannon— 400  a's  lying  one  mile 
north  of  a  road  leading  from  Reading  to  Bun- 
bury,  adjoining  Dr.  Thomas  Huston's  other 
lands,  in  said  county. 

"  Ebenezer  Branham— 400  a's  on  a  branch  of 
Roaring  Creek,  joining  Dr.  Thomas  Ruston,  in 
said  county. 

*'  Nathaniel  Brown— 400  a's  on  a  branch  of 
Roaring  Creek,  joining  land  of  Dr.  Thomas 
Ruston,  in  said  county. 

"  Amount,  £60~4ntere6t  from  date  thereof. 

•*  [On  the  side]:  A  jjen'l  rec't  wrote." 

The  plaintiffs  also  offered  in  evidence  a  copy 
of  old  purchase  blotter  No.  12969,  as  follows: 
"1794,   )  12969 

June  14  S  Dr.  Ruston.  6  W'r'ts  of 
400  a's  Am't,  2400  a's,  60«  p. 
c't  p'd  specie  ch.,  £60— 

Fees  60f  p'd,  rem'r  Charge 
of  168  D's. 
"Rec'ddU" 
To  this  the  counsel  for  the  defendants  ob- 
jected on  twogtoimds:  1,  that  the  warrant  to 
Lewis  Walker  appearing  to  be  dated  Novem- 
ber 26, 1793,  it  was  not  competent  to  prove  pay- 
ment of  the  purchase  money  by  Ruston,  on 
June  14,  1794;  and  2,  that  if  any  title  whatever 
accrued  to  Ruston,  it  would  be  but  a  resulting 
trust,  ss  the  plaintiffs  did  not  propose  to  follow 
it  with  any  evidence  showing  a  conveyance 
of  the  legu  title  to  Huston  or  those  claimpg 
under  him,  or  any  possession  of  the  land  by 
him  or  them,  or  the  brining  of  any  action  of 
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ejectment  to  recover  it  within  twenty-one  years 
from  the  date  of  the  warrant  The  objectiona 
were  overruled,  and  an  exception  taken. 

The  plaintiffs  also  pirt  in  evidence  a  copy  of 
the  warrant  to  Lewis  Walker,' dated  the  26tii  of 
November,  1798,  for  400  acres  adjoining  Dr. 
Thomas  Huston's  other  lands;  and  a  copy  of  a 
survey  for  Lewis  Walker,  dated  the  22d  of 
October,  1794,  in  pursuance  of  the  warrant, 
containing  871i  acres.  The  survey  was  fol 
lowed  by  a  certified  copy  of  the  return  made  by 
William  Gray,  deputy  surveyor,  into  the  lana- 
office,  showing  that  on  February  28. 1795,  he  l^^®  j 
returned  to  the  land-office  the  Lewis  Walkcu 
survey  for  871i  acres.  Warrants  and  surveys 
of  Are  other  tracts  were  introduced  in  evidence 
in  connection  with  the  warrant  and  survey  of 
the  Lewis  Walker  tract,  being  the  same  tracts  of 
land  which  are  mentioned  in  the  application  and 
purchase  voucher.  The  plaintiffs  then  traced 
title  into  Nicholas  LeFavre  by  virtue  of  a  judg- 
ment against  Thomas  Ruston  in  1796,  and  levy 
on  lands  of  the  defendant  Huston,  including  the 
Lewis  Walker  tract,  and  a  sale  and  conveyance 
of  the  same  to  LeFavre  by  a  marshal's  deed. 
Nicholas  LeFavre  having  died,  his  will  was  ad- 
mitted to  probate  on  the  12th  of  August,  1815, 
on  which  oay  William  R  Bmith  took  out  lettera 
of  administration  with  the  will  annexed.  A 
schedule  attached  to  the  will  of  the  testator,  of 
his  lands  in  Penn^lvania,  included  the  Lewis 
Walker  tract  of  871^  acres.  In  1836,  William 
H.  Smith,  the  administrator  with  the  will  an- 
nexed of  Nicholas  LeFavre,  petitioned  the 
Orphans'  Court  of  Philadelphia  for  an  order  to 
self  real  estate  to  pav  the  debts  of  the  decedent. 
By  further  proc^xungs  upon  said  application 
in  the  Orphans'  Court  of  Northumberland 
County,  where  a  portion  of  the  lands  of  Le- 
Favre were  located,  a  decree  of  sale  was  oh 
tained;  and  the  Lewis  Walker  tract,  among 
others,  was  sold  on  the  9th  of  Maj,  1837,  to 
Joseph  Brobst,  as  the  property  of  Nicholas  Le- 
Favre. A  deed  was  maae  to  Brobst  for  the 
land,  and  the  sale  confirmed  in  Nortlmmberlnnd 
County,  where  the  lands  were  located.  By 
sundry  mesne  conveyances  the  title  of  Brobst 
was  vested  in  the  plaintiff  below. 

There  was  evidence  tending  to  show  that  the 
lands  in  controversy  were  wild  and  unim- 
proved until  1864,  when  the  parties  through 
whom  the  plaintiffs  claim  title  took  actual  pos- 
session thereof,  and  improved  the  same  by  the 
erection  of  a  house  and  sawmill,  and  put  to 
work  a  corps  of  men  for  the  purpose  of  proving 
the  coal  veins.  These  operations  and  expend- 
itures were  continued  for  a  period  of  about 
eighteen  months,  at  a  cost  of  between  $40,000 
and  $50,000,  when  the  work  was  suspended  as 
not  being  profitable,  but  possession  was  main- 
tained through  agents  and  tenants  until  1875, 
when  the  defendants  took  forcible  possession, 
daimhic  title.  L4MO] 

The  defendants  below  objected  to  the  admis- 
sion in  evidence  of  the  records  from  the  Orphans' 
Court  of  Philadelphia,  showing  tlie  proceed- 
ings resulting  in  the  sale  of  the  lands  of 
Nicholas  LeFavre  to  Joseph  Brobst,  on  the 
ground  that  the  debts  of  the  decedent,  as  see 
forth  in  the  petition  of  the  administrator,  topaj 
which  the  order  of  sale  issued,  were  barred  by 
the  Statute  of  Limitations  and  their  lieu  ex- 
tinguished, by  reason  of  which  it  was  claimed 
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that  Uie  ofpham'  court  liad  no  Juriadictioii  to 
grant  the  order.  The  objection  was  overruled, 
and  an  exception  taken. 

There  was  alflo  evidence  introduced  by  the 
plaintLfEe,  which  was  objected  to,  tending  to 
ahow  payment  of  taxes  by  those  under  whom 
the  plaintifb  claim. 

The  defendants  below  offered  in  evidence  on 
their  part  an  application  of  Daniel  Beese,  Lewis 
Walker,  and  omers.  filed  in  the  land-office  No- 
vember 20,  1793,  indorsed  "  Ent'd  by  Wm. 
Lane  for  Daniel  Rees^"  also  the  warrant  from 
the  Commonwealth  to  Lewis  Walker  for  400 
acres, dated  November  26, 1708;  also  the  survey 
to  Lewis  Walker  made  October  22  1704,  in 
pursuance  of  the  warrant  of  November  20, 
1708,  describinff  the  tract  in  dispute;  and  then 
offenad  a  certified  oopy  of  a  patent  from  the 
Commonwealth  of  Pennsylvania  to  Peter  Grahl, 
dated  April  12, 1707,  for  the  same  tract,  which 
patent  contained  a  recital  to  the  effect  that 
Lewis  Walker,  by  deed  dated  November  27, 
1708,  had  conveyed  the  said  tract  with  the  ap- 
purtenances to  Peter  Grahl.  Counsel  for  the 
plaintiffs  below  objected  to  the  introduction  in 
evidence  of  this  patent,  on  the  ground  that  Dr. 
Ruston  held  a  prior  title  to  the  land  from  the 
Commonwealth.  This  objection  was  sustained, 
the  court  refusing  to  allow  the  patent  to  be  read 
to  the  jurv,  to  which  the  defendants  excepted. 

The  defendants  below  then  renewed  the  offer 
of  the  patent  to  Peter  Grahl  for  the  land  in  dis- 
pute, in  connection  with  an  offer  to  prove  a 
connected  chain  of  title  from  Peter  Grahl  to 
themselves,  to  be  followed  by  proof  that  they 
took  actual  possession  of  the  the  land  in  dis- 
pute in  1876,  paid  taxes  by  redeeming  the  land 
from  tax  sales,  made  improvements,  expended 
laree  sums  of  money  in  opening  coal  mines, 
[470]  ana  have  ever  since  held  actual  possession  of  the 
land ;  and  also  that  Nicholas  LeFavre,  who  pur- 
chased the  alleii^ed  title  of  Dr.  Ruston  at  mar- 
shal's sale  on  October  11,  1803,  received  notice 
in  October,  1814,  of  the  title  of  Peter  Grahl 
under  the  patent  to  hiro,  and  that  the  plaintiffs 
below,  when  they  purchased  at  sherifirs  sale  in 
18.72,  received  notice  of  the  same  facts.  This 
oiter  was  rejected,  and  an  ejcception  duly 
taken. 

The  court  below  also  refused  to  allow  the  de- 
fendants to  read  in  evidence  certain  parts  of  the 
return  of  William  Gray,  deputy  sui'veyor,  to 
the  commissioners  of  Northumberland  dounty, 
made  in  1706,  other  parts  of  which  had  been 
read  by  the  plaintiffs  below,  in  order  to  show 
that  the  taxes  paid  by  Dr.  Ruston  on  the  lands 
which  he  did  in  fact  own  in  the  same  county, 
and  paid  into  the  same  office  during  the  same 
time,  were  paid  to  or  bv  a  different  person  than 
the  taxes  paid  on  the  land  in  dispute;  and  to 
show  that  there  was  another  tract  surveyed  by 
the  Commonwealth  in  the  same  locality  and  in 
the  same  coimty  in  the  name  of  Lewis  Walker 
as  warrantee,  which  was  claimed  by  Dr.  Rus- 
ton. These  offers  were  also  rejected  by  the 
court,  to  which  ruling  the  defendants  excepted. 

The  court  below  charged  the  juiy,  among 
other  thinn,  as  follows: 

*'  The  plaintiffs  put  in  evidence  a  certified 
oopv  of  an  ancient  paper,  dated  November  26, 
1708,  on  file  in  the  land-office,  desifi^ated  as  old 
purchase  voucher  No.  12060,  and  m  connection 
tlicrewith  a  ^ertifiei^  copy  of  an  entry,  under 
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date  of  June  14,  1794,  from  the  old  purchaae 
blotter  hi  the  land-office.  These  documents 
were  offered  to  show,  and  they  are  evidence 
tending  to  show,  that  Dr.  Thomas  Ruston  was 
the  owner  of  the  Lewis  Walker  wsrrant,  and 
paid  to  the  Commonwealth  the  purchase  money 
for  said  tract  of  huid." 

And  also: 

"  The  plaintiffs  have  shown  that  bv  sundry 
mesne  conveyances  the  title  which  Nicholas 
LeFavre  thus  acquired  became  vested  in  them 
prior  to  the  bringing  of  this  action.  In  connec- 
tion with  their  paper  title  the  plaintiffs  gave  evi- 
dence tending  to  show  that  for  many  years 
they  and  those  under  whom  they  daim  asserted 
title  to  the  land  and  paid  taxes  Uiereon  without 
any  hostile  claim  being  set  up  against  them 
until  the  year  1876,  when  the  defendants  took 
possession.  If  the  evidence  on  the  part  of  the 
plaintiffs  is  believed  by  the  jury,  it  makes  out  a 
prima  fade  case  for  the  phunUfls,  and  they  are  [4171] 
entitled  to  your  verdict  upon  this  branch  of 
thek  title." 

To  these  chargea  the  defendants  excepted. 
These  several  ruBngs  of  the  court  are  now  as- 
signed for  error. 

In  the  case  of  8im»  v.  Indne,  8  XT.  S.  8  DalL 
425  [1:6651,  which  was  an  ejectment  for  land 
lying  in  Pennsylvania,  dedaed  by  this  court 
in  1700,  it  was  said  that,  in  that  State,  "Pay- 
ment, or,  as  in  this  case,  consideration  passed, 
and  a  survey,  though  unaccompanied  by  a  pa- 
tent, {;ave  a  legal  nght  of  entry  which  is  sum- 
dent  in  ejectment.  Why  they  have  been  ad- 
ludged  to  give  such  right,  whether  from  a  de- 
fect of  chanoerv  powers  or  for  other  reasons  of 
policy  or  justice,  is  not  now  material.  The 
right  once  naving  become  an  established  legal 
ri^ht,  and  having  incorporated  itself  as  such 
with  property  and  tenures,  it  remains  a  l^gal 
right  notwithstanding  any  new  distribution  of 
judicial  powers,  and  must  be  re^rded  by  the 
common-law  courts  of  the  United  Statea  in 
Pennsylvania  as  a  rule  of  decision." 

The  case  of  Eoam  v.  Patterson,  71  17.  S.  4 
Wall.  224  [18:808],  decided  in  1886,  was  simi- 
lar. In  that  case  Mr.  JuiUce  Grier,  deliverins 
the  ophiion  of  the  court,  said,  p.  280  [804], 
"The  case  cannot  be  made  intelligible  without 
a  brief  notice  of  the  very  peculiar  land  law  of 
Pennsylvania.  The  proprietors  of  the  Prov- 
ince, in  the  beginning,  allowed  no  one  man  to 
locate  and  survey  more  than  three  hundred 
acres.  To  evade  this  rule  in  after  times,  it  was 
the  custom  for  speculators  in  land  to  make  ap- 
plication in  the  names  of  third  persons,  and, 
having  obtained  a  warrant,  to  take  from  them 
what  was  called  a  'deed-poll'  or  a  brief  convey- 
ance of  their  inchoate  equitable  claim.  Penn- 
sylvania, until  of  late  years,  had  no  courts  of 
equity.  Hence,  in  an  action  of  ejectment,  the 
plaintiff  might  recover  without  showing  a  le^ 


title.  If  he  had  a  prior  inchoate  or  equitable 
title,  either  as  trustee  or  cestui  que  trust,  he 
might  recover.  The  courts  treated  the  appli- 
cant or  warrantee  as  trustee  for  the  party  who 
paid  the  purchase  money,  or  paid  even  the  sur- 
veying fees;  for  the  purchase  money,  under  the 
location  or  application  system,  was  not  paid  at  [472] 
the  time,  and  sometimes  never.  When  the 
State  succeeded  to  the  tiUe  of  the  proprietors, 
the  application  system  was  abandoned,  and 
warrants  were  granted  on  payment  of  the  pur- 
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chase  money  for  the  number  of  acres  for  which 
his  warrant  called.  Hence,  where  the  claim- 
ant of  the  warrant  was  unable  to  show  his  deed- 
poll,  he  might  recoyer  by  showing  that  he  paid 
the  purchase  money;  that  the  warrantee  whose 
name  was  used  was,  therefore,  trustee  for  him. 
And  an  ejectment  might  also  be  maintained  in 
the  name  of  the  warrantee,  although  he  had  no 
beneficial  interest  in  the  land,  and  no  knowl- 
edge of  the  institution  of  the  suit.  See  Camp- 
bell y.  Qalbreath,  1  Watts,  78,  and  also  Rom  v. 
Barker,  6  Watts,  891,  which  was  decided  on 
the  title  now  in  question." 

It  is  equally  well  established  that  the  action 
of  ejectment  may  be  maintained  ui)on  a  war^ 
rant  and  survey  by  the  owner  who  paid  the 
purchase  money,  without  any  con Tevance  from 
the  person  in  whose  name  the  application  was 
made  and  the  warrant  issued.  Bnnon  y.  GoM- 
awav,  Pet  (0.  C),  291;  WiUink  r.  JTOm,  Pet. 
(C.  0.)  439.  It  was  said  by  Mr.  Jtutiee  Wash- 
tngton  ha  Huidekoptr  y.  Burrtu,  1  Wash.  (0. 
C.)  118,  that  "The  person  whose  name  appears 
on  the  warrant  is  considered  as  merely  a  nom- 
inal grantee,  and  a  trustee  for  the  person  who 
pays  for  the  warrant  and  has  it  executed;"  stat- 
ing, as  a  matter  of  fact  in  the  history  of  the 
practice  of  the  State,  that  "Wheneyer  one  per- 
son takes  out  many  warrants  he  borrows  the 
names  of  certain  persons,  no  matter  who  they 
are."  SeealBoOHmhsY.7hiTU!kh<mser,'Pei.(C, 
C.)  418;  Jams8  y.  Gordon,  1  Wash.  (C.  C.)  888; 
Goplev  y.  EiddU,  2  Wash.  (C.  C.)  864.  This 
doctime  is  established  as  the  law  of  Pennsyl- 
yaDia  by  many  decisions  of  the  Supreme  Court 
of  that  State.  In  Duer  y.  Boyd,  1  Serg.  &  R. 
210,  that  court  said:  **  Fpr  aboye  fif^  years 
past  lands  held  by  warrant  and  survey,  with- 
out patents,  have  been  considered  as  the  lesal 
estate  in  England,  subject  to  the  liens  of  judg- 
ment, curtesy^  dower,  and  other  incidents  of 
real  property.** 

In  McClai  y.  Work,  P  Binn.  168,  it  is  said: 
"An  estate  held  by  warrant  or  survey,  or  other 
imperfect  title,  without  patent,  is  of  a  singular 
nature.  In  many,  and  indeed  in  most  respects, 
it  is  considered  as  a  legal  estate  against  all  per- 
sons but  the  Commonwealth.  It  is  subject  to 
the  same  laws  of  descent,  devise,  and  convey- 
ance as  the  legal  estate.  Tenancy  by  the  curt- 
esy and  in  dower  are  attached  to  it  An  eject- 
ment may  be  supported  on  it"  And  in  Ginff- 
rieh  v.  mtz,  7  Harris,  40,  it  is  said:  "In  Penn- 
sylvania a  warrant  and  survey,  attended  with 
payment  of  the  purchase  money,  is  to  be  con- 
sidered, as  against  all  but  the  Commonwealth, 
in  the  same  light  as  the2^aZ  estate  in  England, 
and  is  not  to  be  distinguished,  as  to  the  mode 
of  conveying,  entailing,  and  barrine  entails, 
tromestBLtesi^rietlvlegat  •  •  •  If  the  war- 
rant, survey,  and  payment  of  the  purchase 
money  constitute  a  legal  title,  it  is  impossible  to 
comprehend  how  the  Commonwealth  can,  by 
any  act  whatever,  after  she  has  parted  with  that 
title,  prejudice,  much  less  extinguish,  it" 

Upon  this  view  of  the  law,  it  appears  from 
the  record  that  the  plaintiffs  below  proved  a 
legal  title  to  the  Lewis  Walker  tract  in  contro- 
versy In  Dr.  Thomas  Huston.  The  old  pur- 
chase voucher  No.  12969,  offered  in  evidence, 
shows  that  the  purchase  money  for  the  six 
tracts  described  was  paid  by  one  person;  and 
the  receipt,  being  a  copy  from  the  old  purchase 
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blotter,  also  No.  12969  to  correspond,  shows 
that  the  owner  of  the  warrants,  by  virtue  of 
the  payment  of  the  purchase  money,  was  Dr. 
Ruston. 

Counsel  for  the  plaintiffs  in  error  seek  to  read 
the  abbreviations  in  that  extract  from  the  old 
purchase  blotter  as  showing  that  the  purchase 
money  had  not  been  paid  in  full;  but  we  think 
it  otherwise  sufficiently  appears,  not  only  on 
the  face  of  the  receipt  itself,  but  also  from  the 
statement  on  the  margin  of  the  old  purchase 
voucher,  thatagenend  receipt  had  been  given, 
corroborated  by  the  fact  that  the  warrants  were 
actually  issued. 

A  point  is  made  on  behalf  of  the  plaintiffs  in 
error  that  the  issue  of  the  warrant  cannot  be 
considered  as  evidence  of  the  payment  of  the 
purchase  money,  because  it  is  dfated  prior  to 
the  date  of  the  receipt  taken  from  the  old  pur- 
chase blotter,  the  warrant  being  dated  the  26th 
of  November,  1798,  and  the  receipt  the  14th  of  [4T41 
June,  1794.  This,  however,  is  explained  by 
the  practice,  known  to  have  existed,  that  while 
a  warrant  was  never  issued  except  after  the 
payment  of  the  purchase  money,  yet  it  was 
dated  as  of  the  date  of  the  entry  in  the  old  pur- 
chase voucher,  which  was  the  authority  given 
to  the  surveyor  to  locate  the  land,  the  warrant 
being  subsequently  issued  so  as  to  relate  back 
to  that  date. 

In  Brown  y.  Gallotoav,  Pet.  (C.  C.)  291,  Mr. 
Justice  Washington  said:  "A  warrant  for  land 
is,  according  to  long  and  uniform  practice, 
dated  on  the  day  the  application  is  made  for 
the  land,  although  it  is  retained  in  the  office 
until  the  purchase  money  is  paid,  when,  and 
not  before,  it  issues  to  the  part^'  To  the  same 
effect  is  Leteis  v.  Meredith,  8  Wash.  (C.  C.)  81. 

The  competency  and  value  of  the  two  docu- 
ments from  the  old  purchase  voucher  and  the 
old  purchase  blotter,  to  prove  the  fact  of  the 
payment  of  the  purchase  money,  and  by  whom 
It  was  paid,  are  stated  by  the  Supreme  Court 
of  Pennsylvania,  in  the  case  of  Oliphant  y. 
Ferren,  1  Watts,  67.  It  is  there  said  that  these 
entries  were  made  by  John  Keble,  who  was 
chief  derk  in  the  Reoeiver-Generars  Office. 
Prior  to  1828  proof  of  the  payment  of  the  pur- 
chase money  was  made  by  the  production  of 
the  ori^nal  receipt,  or  the  testimony  of  Keble 
during  his  lifetime,  and,  after  his  death,  proof 
of  his  handwriting  and  entry  in  these  books. 
In  1828,  however,  by  a  statute  passed  during 
that  year,  the  books  themselves,  and  copies 
from  them,  were  made  prima  fade  evidence. 

The  matter  is  thus  explained  by  Judge  Hus- 
ton in  his  essay  on  the  History  and  Nature  of 
Original  Titles  to  Land  in  the  Province  and 
State  of  Pennsylvania,  Charles  Huston,  p.  886: 

"  Even  on  warrants  where  money  was  paid, 
there  was  sometimes  difficulty  as  to  who  was 
the  owner.  The  warrant,  bemg  in  a  name  dif* 
ferent  from  that  of  the  claimant  on  its  face, 
proved  nothing.  Where  the  owner,  when  he 
took  out  his  warrant,  took  a  receipt  for  his  pui^ 
chase  money  and  preserved  it,  this  often  de- 
cided the  question  of  ownership,  and  it  became 
usual  for  a  plaintiff  to  recover  on  such  a  receipt, 
without  producing  any  conveyance  from  the 
person  whose  name  was  used  in  the  warrant  |4*7s  1 
But  where  the  owner  either  took  no  receipt,  ot 
it  was  lost  or  mislaid,  the  \)wnership  must  be 
proved  by  other  means.    The  common  books 
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of  the  land-offloe  charged  the  warrantee  with  the 
land  and  credited  him  with  the  payment  of  the 
money.  When  it  became  necessary  to  pay  the 
money  before  you  got  the  warrant,  ana  while 
John  Keble  was  chief  clerk  in  the  Recdver- 
General's  Office,  he  kept  an  account  of  who 
{Mid  the  money  on  eveiy  warrant  sealed  in  that 
office.  The  entry,  however,  is  not  easily  un- 
derstood, except  by  those  acquainted  wiUi  the 
office.  Eveiy  application  wtis  numbered  suc- 
cessively, as  th^  were  handed  in,  from  one  up 
to  near  twenty  uiousand.  Some  of  these  apph- 
cations  were  for  a  single  tract,  and  many  for 
more  than  one  hundred,  the  last  written  on  a 
single  sheet  of  paper,  or  several  sheets  attached 
together.  On  each  of  these  was  marked  the 
'date  when  filed,  and  the  name  of  the  man  who 
paid  the  money  always  appeared.  When  you 
applied  for  a  warrant,  liiere  were  marks  by 
which  you  could  refer  to  and  find  the  applica- 
tion, and  from  the  application  and  its  number 
and  date,  you  ooula  find  the  entry  in  John 
Keble's  blotter,  and  there  see  who  paid  thepiu-- 
chase  money.  The  right  to  many  tracts  has 
been  ascertained  by  searching  as  here  men- 
tioned; and  a  copy  of  that  blotter  under  seal  of 
office,  is  now  evidence  in  a  court  of  justice,  by 
a  particular  Act  of  Assembly.  So  careful  was 
John  Keble  that  if  the  person  who  paid  the 
money  told  him  by  whom  it  was  sent,  that  also 
appeared  in  the  blotter."  Vtde  also  Campbell 
v.  OaBn-eath,  1  Watts,  70. 

There  is  nothing  in  the  case  of  Strimpfler  ▼. 
BoberU,  18  Pa.  288,  cited  and  relied  upon  by  the 
plaintiffs  in  error,  inconsistent  with  the  fore- 
going. In  that  case  the  plaintiffs  in  the  eject- 
ment were  permitted  to  prove  that  Benson', 
under  whom  they  claimed,  had  paid  the 
purchase  money,  and  they  did  so  by  the  blotters, 
▼ouchers,  etc.,  as  in  the  present  mstance;  and 
it  was  admitted  and  decided  in  that  case  that 
such  proof  established  a  prima  facie  title  in 
tbem,  but  one,  however,  which  might  be  over- 
come by  proof  of  the  fact  that  Benson,  who 
appeared  to  have  paid  the  purchase  money,  had 
done  so,  not  on  his  own  behalf,  but  as  agent 
for  others;  and  that  fact  being  made  to  appear, 
it  was  held  that  a  patent  issued  to  the  assignee 
of  the  warrantee  conveyed  a  superior  tegal 
title.  The  conclusion  is  summed  up  by  Cnief 
JvMtiee  Black,  in  the  opinion  of  the  court,  as 
follows,  p.  800 :  **  That  where  a  warrant  is 
issued  to  one  person  and  the  purchase  money  is 
paid  by  another,  and  the  patent  is  afterweods 
taken  out  by  the  nominal  warrantee,  the  right 
of  him  who  paid  the  purchase  money  is  gone, 
unless  he  takes  possession  of  the  land  or  brings 
ejectment  to  recover  it  within  twenty-one  years 
from  the  date  of  the  warrant;  and  after  that 
lapse  of  time  he  cannot  recover,  no  matter  how 
clearly  he  may  be  able  to  prove  that  the  legal 
owner  was  in  the  beginning  a  trustee  for  him. 
•  *  •  When  I  say  that  the  suit  must  be  brought 
within  twenty-one  years  from  the  date  of  the 
warrant,  I  speak  oi  a  case  like  the  present  one 
hi  which  the  alleged  trust  is  proved  by  the 
naked  and  solitary  fact  of  the  payment  or  pur- 
cbase  money,  where  the  ceatui  aue  trust  has 
superintended  the  survey,  and  paid  theoil|cer's 
fees,  or  exercised  ofher  acts  of  ownership  over 
the  land,  the  presumption  in  favor  of  the  trus- 
tee would  pernaps  not  begin  to  arise  until  he 
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did  some  act  of  hostility,  such  as  selling  his 
title,  or  taking  out  a  patent  to  himself." 

In  the  present  case  the  evidence  admitted 
was  held  to  establish  a  prima  facte  legal  title  in 
Dr.  Thomas  Ruston.  It  was  sufficient  to 
establish  that  he  paid  the  purchase  money,  and 
the  other  proof  in  the  case  showed  that  he  and 
those  who  claimed  under  him  exercised  acts  of 
ownership  over  the  property  until  Uieir  posses- 
sion was  disturbed  violently  by  the  defendants 
below  in  the  year  1875.  The  defendants  were 
able  to  offer  nothing  in  opposition  to  this,  except 
the  patent  under  which  there  had  been  no  claim 
of  title  for  more  than  seventy-five  years,  and 
which  was  not  connected  by  any  proof,  other 
than  its  own  recitals,  with  the  warrant  and 
survey. 

IntHauY.GilbertfiF.T.  8mith,266,  it  was  de- 
cided that  the  doctrine  of  SMm^l&rY,  Bc^berts, 
18  Pa.  288,  and  MeBarron  v.  Glass,  6  Casey, 
188,  that  a  trust  will  not  be  sustained  between 
the  warrantee  and  one  who  has  paid  the 
purchase  money  after  twenty-one  yean,  with- 
out possession  taken  by  the  claimant,  etc.,  does 
not  apply  to  a  stranger  to  the  title  of  the  war-  14771 
rantee.  If  twenty-one  years  elapse  before  ^  ' 
interference  by  a  junior  survey,  the  presumption 
in  favor  of  the  first,  although  a  chamber  sur- 
vey, becomes  absolute.  It  follows  from  the 
foregoing  that  the  evidence  introduced  by  the 
plaintiffs  below  was  competent  and  sufficient  to 
establish  In  Dr.  Rustona  legal  title  to  the  lands 
in  question. 

The  next  assignment  of  error  Ib  founded  upon 
the  objection  made  to  the  admission  of  the  rec- 
ord and  proceedings  hi  the  Orphans'  Court  of 
Philadelphia  Coimty^  resulting  in  the  sale  of 
the  title  of  Nicholas  LeFavre  to  the  Lewis 
Walker  tract  to  Joseph  Brobst,  by  the  deed  of 
May  9, 1837.  This  objection  was  that  it  ap- 
peared from  the  face  of  the  petition  for  the  sale 
of  the  real  estate  of  the  decedent  that  the  debts, 
to  pay  which  it  was  alleged  that  the  sale  was 
necessary,  were  barred  by  the  Statute  of  Limit- 
ations, and  that,  as  a  consequence,  the  orphans^ 
court  had  no  Jurisdiction  to  make  the  oraer  of 
sale.  The  course  of  proceeding  taken  in  the 
present  case,  as  shown  by  the  transcript,  was: 
1,  a  petition  to  the  Orphans'  Court  of  Phila- 
delphia for  authority  to  sell,  that  being  the 
court  which  had  jurisdiction  of  the  accounts  of 
the  executor;  2,  a  petition  to  the  Orphans^ 
Court  of  NorthumberUnd  County,  hi  which  the 
land  was  situated,  an  order  of  sale  eranted 
thereon,  and  sale  made,  and,  as  required  by  the 
express  provisions  of  the  Statute  01  1882,  then 
in  force,  the  return  of  the  sale  made  to  and  con- 
firmed by  the  same  court  sitting  in  the  county 
where  the  land  is  situated.  It  is  scarcely 
necessary  to  cite  authority  in  support  of  the 
proposition  that  the  orders,  judgments,  and  de- 
crees of  the  orphans'  court,  in  a  case  where  it 
had  jurisdiction  of  the  subject  matter,  cannot 
be  impeached  collaterally;  much  less  is  it  so  in 
the  present  case,  because  the  Statute  of  Penn 
^Ivania  of  March  29, 1882  (2  Brirhtly's  Purd. 
Dig.  p.  1279,  pL  8),  provides  as  follows  :  "The 
orphans'  court  is  hereby  declared  to  be  a  court 
of  record,  with  all  the  qualities  and  incidents 
of  a  court  of  record  at  common  law;  its  pro- 
ceedings and  decrees  in  all  matters  within  its 
jurisdiction  shall  not  be  reversed  or  avoided 
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ooUaterally  In  any  other  conrt;  but  they  diaU 
be  liable  to  reyereal  or  modification  or  alteration 
on  appeal  to  the  supreme  court,  as  hereinafter 
directed."  Idding9  y.  Oaiffu,  8  Grant,  88 ; 
JUland  y.  Bekert,  11  Harris,  816.  In  Dreahar 
y.  Allenknon  Water  Oo,  63  Pa.  839,  Mr,  JuHiee 
BtroDff  said  :  "Orphans'  Court  decrees  are 
doubtless  oondusiye;  they  cannot  be  impeached 
collateraUy." 

The  next  assignment  of  error  is  founded  upon 
the  refusal  of  the  court  to  admit  as  evidence  the 
certified  copy  of  the  patent  from  the  Oommon- 
wealth  of  Fennsylvania  to  Peter  Grahl,  dated 
April  13, 1797,  with  a  recital  therein  of  the  fact 
that  Lewis  Walker,  by  deed  dated  Noyember 
37, 1798,  had  conveyed  the  tract  in  question  to 
Peter  Qrahl.  The  le^l  title  of  Thomas  Ruston 
to  the  premises  in  dispute,  established  by  the 
warrant  aud  survey  and  payment  of  the  pur- 
chase money,  was  perfected  bv  the  return  made 
by  the  depu^  surveyor  into  me  land-offlce  on 
February  38, 1796.  According  to  the  doctrine 
established  by  the  authorities  already  cited,  it 
was  not  competent  for  the  Commonwealth  of 
Pennsylvania  to  affect  that  title  by  a  subsequent 
patent  to  a  stranger.  Peter  Qrahl,  the  paten- 
tee, was  not  connected  with  the  title  under  the 
warrant  and  survey,  otherwise  than  by  the 
recital  contained  in  the  patent  itself,  that  the 
tract  had  been  previously  conveyed  to  him  by 
Lewis  Walker.  Clearly,  that  recital  was  not 
evidence  against  the  plaintiffs,  for,  if  the  patent 
could  not  take  effect  against  them  without  it, 
it  could  not  give  any  effect  to  that  redtal. 
Their  right  had  already  vested  prior  to  the  ex- 
istence of  the  patent,  and  the  grant  to  them 
could  not  be  affected  by  a  subsequent  grant  to 
a  stran^r.  That  such  is  the  uniform  course 
of  decisions  in  Pennsylyania  appears  by  numer- 
ous cases.  Penrose  v.  GriffitAs,  4  Binn.  381; 
Maclayv,  Work,  5 Bum.  164;  Woodsy,  Wilwn, 
87  Pa.  879;  Delaware  db  Hud$on  CaruU  Oo.  y. 
Dimmoek,  47Pa.  398;  Urkety.  (^tftt,  6  Watts 
&  S.  60;  BalUot  y.  Bauman,  6  WatU  &  8.  166; 
Smith  y.  Vaebinder,  77  Pa.  180. 

It  is  next  assigned  for  error  that  the  court 
below  erred  in  rejecting  that  portion  of  the  re- 
turn of  William  Gray,  deputy  surveyor,  offered 
to  be  read  in  evidence  by  the  defendants  below. 
That  portion  of  the  return  related  to  other  sur- 
veys in  the  same  township,  returned  as  belong- 
ing to  Dr.  Ruston,  and  was  offered  for  the 
ostensible  purpose  of  explaining  that  part  of  the 
return  of  William  Gray,  the  depu^  surveyor, 
and  the  assessment  for  taxes  received  in  evidence 
on  the  part  of  the  plaintiff  below,  and  in  order 
to  show  that  the  taxes  aUe^jed  to  have  been  paid 
by  Dr.  Thomas  Buston  might  have  h^m  paid 
upon  other  tracts  than  the  Lewis  Walker  tract 
in  controversy.  It  seems  to  us.  however,  very 
clear  that  the  offer  was  rightly  rejected;  that 
the  part  of  the  return  offered  related  to  other 
lands  than  the  tract  in  question,  was  whoUy 
irrelevant  to  the  issue  in  the  case,  and  did  not 
tend  to  prove  any  material  fact. 

Neither  was  there  any  error  in  the  other 
rulings  of  the  court  excepted  to,  in  reference  to 
other  offers  of  evidence  by  the  defendants 
below,  made  with  the  view  of  lAiowine  that 
Thomas  Ruston  paid  taxes  and  made  clumsto 
other  surveys  in  the  name  of  Lewis  Walker 
than  that  oi  the  tract  in  dispute.  None  of  them 
tended  to  show  that  Ruston  was  not  the  owner 
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of  the  Lewis  Walker  tract  in  contxoveny, 
whatever  th^  may  have  shown  with  ref erenoe 
to  his  claims  to  other  tracts  for  which  warrants 
and  surveys  had  been  made  in  the  same  name. 

This  disposes  of  all  the  questions  raised  by 
the  assignments  of  error. 

Wefiid  no&rrar  in  tkereeord,  andthejudg- 
m&nt  M  aeeordinglp  ajglrmeti 
Itoeoopjr.   Test: 

James  H.  MoKeoney,  Clerk,  Sap,  0»urU  U.  8. 


PEOPLE'S   SAVINGS   BANK   ato  LEa    l^*«l 
POLD  PREUD,  P^  in  Err.. 
«. 
LEVI  H  BATES  bt  au 

(See  8.  a  B^porter*8  ed.  666-08BJ 

Chattd  mortgai/e$'^y%efiigan  Statutes— wn- 
etruction  of —-good  faiik  of  mortgage  a  gue$- 
tion  for  jury-^righU  qf  second  mortgagee-- 
eonnderatian—partiee^^review  of  Mtekigan 
authorities. 

L  Under  the  Statutes  of  Mlohliaui.  relatinir  to 
ohattei  mortgageL  the  ffood  faith  of  achattel  mort- 
gaice  on  a  stock  of  ffoods,  where  the  mortgagor  re- 
mains in  possession  and  proeecutes  his  businesi  as 
usual,  is  a  auestion  for  the  Jury. 

2l  a  creaitor  at  large  cannot  attack  a  ohattei 
mortgage  as  fraudulent  until  be  has  obtained  a 
judgment  and  execution,  or  some  legal  process 
against  the  mortgaged  property.  It  seems  that  tbto 
rule  applies  to  a  second  mortgagee  in  possession 
seeking  to  attack  a  prior  mortgage. 

8.  The  words  ^^mortiragee  in  good  faith,**  as  used 
in  said  statutes,  mean  the  same  thing  as  ^^morteagee 
for  a  valuable  consideration  without  notice.*^ 

4.  Where  a  second  mortgage,  although  first  r». 
corded,  was  given  merely  as  collateral  security  for 
a  pre-existing  indebtedness,  the  prior  mortgage 
confers  the  supeffor  right. 

[No.  52J 
Argued  yb9.  IS,  X6,IS86,  Beeided  Mar.  7, 1687. 

rr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Michigan. 
Ajff^med. 

The  histoiy  and  facts  of  the  case  appear  in 
the  opinion  of  the  court 

Messrs.  John  Atkinson*  James  T.  Keena, 
Ashley  Pond,  and  George  V.  N,  LoUtrop,  tor 
plaintiffs  in  error: 

The  Bank  was  in  a  position  to  attack  these 
mortgages,  as  a  subsequent  creditor,  although 
it  had  neither  attached,  nor  levied  an  execution. 
Under  the  decisions  in  Michigan,  a  mortgagee 
is  a  creditor  secured  by  a  lien  on  the  thmg 
mortgaged. 

Lucking  Y.  TTssMm,  25  Mich.  448;  Gardner  w. 
Matteson,  88  Mich.  200. 

A  person  does  not  cease  to  be  a  creditor  hj 
becoming  a  mortgagee.  The  statute  has  been 
frequently  construed,  by  the  Supreme  Court  of 
the  State,  to  protect  all  persons  who  become 
oreditors  after  a  mortgage  is  given,  and  before 
it  is  put  on  file  or  possession  taken  under  it 

Kohl  V.  Lynn,  84  Mich.  860. 

Tlie  second  and  third  of  these  mortgages 
must  be  treated  as  renewals  merely  of  the  first 
They  gave  to  Bates,  Reed  and  Cooley  no  rights  • 
which  the  first  did  not  confer. 

GiU  V.  Orifflih,  2  Md.  Ch.  STa 

The  People's  Savings  Bank  must  be  treatad 
as  a  subsequent  creditor  within  the  meaning  ol 
the  statute,  as  to  the  first  and  second  mortgi^ 
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ftDd  prioi  in  time  at  to  third,  If  it  is  to  be  treated 
as  anything  but  a  renewal 

It  was  D7t  necessary  that  it  should  have  an 
attachment  or  an  execution  levied  upon  the 
property  to  put  it  in  a  position  to  attack  the 
mortgages  of  Bates,  Beea  and  Cooley. 

In  the  case  of  Putnam  v.  BeynoUls,  44  Mich. 
118,  the  defendant  obtained  poesession  by  an 
assignment  for  the  benefit  of  crediton.  Put- 
nam held  a  mortgage  which  had  been  withheld 
from  the  records,  indch  he  sought  to  foreclose. 
Reynolds  defended  on  the  ground  that  he  repre- 
•ented  creditors,  as  to  whom  the  mortgage  was 
▼oid,  because  so  withheld.  He  was  met  by  the 
assertion  that  he  was  neither  an  attachment  or 
ludgment  creditor,  nor  a  purchaser  for  value. 
The  supreme  court  had  irequcDtly  held  the 
general  rule  as  above  stated  as  to  creditors,  and 
Sad  also  held  that  an  assignee  for  the  benefit  of 
ereditors  was  not  to  be  considered  a  banajide 
purchaser. 

Farrington  v.  Sextan,  48  Mich.  4^ 

It  has  been  held,  however,  that  the  defendant 
represented  creditors,  and  having,  as  such,  ob- 
taioed  possession  of  the  property  bv  voluntary 
action  of  the  debtor  had  a  nght  to  keep  it. 

See  also  Lee  v.  Brown,  7  6a.  275. 

It  IB  not  necessary  in  this  case  to  uphold  the 
rii*bt  of  a  subsequent  purchaser  or  mortgagee 
U)  attack  a  previous  conveyance,  on  the  ground 
of  fraud  in  the  party  making  it  The  attack 
here  ia  really  made  on  the  ground  that  Bates, 
Reed  and  Cooley  were  ffuilty  of  afraud  in  leav- 
ing Freedman  Bros.  &  Co.  in  possession  as 
ostensible  owners  and  withholding  their  mort- 
gages from  the  record. 

J\itnam  v.  Reynolds,  44  Mich.  118;  SJiaw  v. 
Levu,  17  Serg.  &  R  W;  Window  v.  Leonard, 
12  Harris,  14;  Ixinfear  v.  Sumner,  17  Mass. 
110;  Frank  v.  Miner,  60  111.  444. 

When  the  second  mortgagee  is  also  a  cred- 
itor against  whom  the  previous  mortgage  is 
void,  possession  puts  him  in  a  position  to  assert 
its  invalidity  as  to  him  as  creditor. 

The  charge  of  the  court  that  the  pre-existing 
indebtedness  is  not  a  sufficient  consideration  to 
constitute  one  a  mortga^ree  in  good  faith  is  not 
tliu  law  of  tbis  court. 

This  is  not  a  case  where  we  are  bound  by 
state  decisions.  It  is  not  in  any  sense  one  call- 
ing for  the  construction  of  a  state  statute;  but 
one  where  the  meaniuff  of  *'a  valuable  consid- 
eration" is  to  be  settled  as  a  question  of  oom- 
merdal  law. 

If  decisions  affecting  commercial  paper  are 
api>licable  to  the  question  now  under  discus- 
Kioti,  it  is  useless  to  cite  more  than  the  decis- 
ions of  this  court.  In  Sunft  v.  Tj/aon,  41  U.  B. 
16  Pet.  1  (10: 865),  the  question  involved  was 
whether  one  taking  a  note  in  payment  of  an  an- 
tecedent debt  was  a  holder  for  value.  The  de- 
cision went  further  and  held  that  even  where 
it  was  received  as  security,  the  party  receiving 
it  was  a  holder  for  value. 

See  also  R.  R,  Co.  v.  Nat,  Bank,  102  U.  8. 14 
(26:  61):  BarOc  of  tJi$  MetropolU  v.  New  Eng. 
Bank,  43  U.  8.  1  How.  284  (11: 115);  A  O.  4n 
U.  S.  6  How.  212  (12: 409). 

As  between  successive  vendees  the  first  to  ob- 
tain possession  must  prevail. 

Sftaw  y.  Lew,  Winelow  v.  Leonard,  Jjanfear 
▼.  ^mner,  and  Frank  ▼.  Miner^  aupra;  Jud- 


•Ml  T.  Ooreoran,  68  U.  B.  17  How.  612  U^:  381); 
LanA  T.  Dwrant,  12  Mass.  64. 

In  nearly  all  these  cases  the  consideration  for 
the  sale  which  was  held  to  take  the  property 
was  a  past  indebtedness. 

Jfr.  Don  K.  Diekinsoa*  for  defendants  in 
error. 

Mr,  JutHee  Harlan  delivered  the  opinion 
of  the  court: 

This  is  an  action  f>t  replevin  involving  con- 
flicting claims  under  certain  chattel  mortgages 
executed  by  Freedman  Bros.  &  Co.,  formerly 
merchants  in  the  City  of  Detroit.  The  firm 
was  composed  of  Herman  Freedman,  who  man- 
aged its  business  in  Detroit;  Benjamin  Freed- 
man, who  resided  in  New  York  and  had  entire 
charge  of  the  buying  and  of  the  firm's  financial 
affaira  in  that  city;  and  Rosa  Freedman.  At 
the  beginning  or  the  action  the  morteaged 
property  was  m  the  custody  of  Leopold  Freud 
as  agent  of  the  People's  Savings  Bank,  plaint- 
iff in  error. 

Bates,  Reed  and  Cooley,  the  defendants  in 
error,  who  were  the  plaintiffs  below,  claim 
priority  under  a  mortgage  given  by  Freedman 
Bros.  &  Co.  February  7,  1881,  to  secure  both 
the  past  indebtedness  of  the  latter,  amountins 
to  (46,000  and  upwards,  for  goods,  wares  ana 
merchandise  sold  and  money  loaned  to  them, 
and  any  future  liabilities  which  might  be  in- 
curred oy  the  mortgagors  for  other  goods  pur- 
chased or  other  moneys  borrowed  from  the 
mortgagees;  the  mort^^,  covering  not  only 
the  flro<xis,  wares,  meichandise  and  other  per- 
sonal property  then  in  the  mortgagors'  stores  in 
Detroit,  but  also  their  notes,  book  accounts  and 
securities,  and  all  future  additions  to  or  substi- 
tutions for  such  goods  and  merchandise.  No 
part  of  said  indebtedness  was  created  at  the 
time  of  the  execution  of  the  mortgage. 

The  People's  Savings  Bank  claims  under  a 
mortgage  made  by  Freedman  Bros.  &  Co.  on 
the  nth  of  February,  1881,  to  secure  certain 
demand  notes  aggregating  $40,000,  which  were 
executed  by  that  firm  on  the  7tb  day  of  Febru- 
ary, 1881,  and  also  "  all  other  paper  indorsed  " 
by  it  and  held  by  the  Bank;  that  mortgage  cov- 
ering all  the  goods  and  merchandise  then  in  the 
mortgagors'  stores  and  all  thereafter  put  into 
them.  This  last  mortgage  provided  that  Leo- 
pold Freud,  the  Bank's  agent,  should  take  im- 
mediate possession  and  sell  the  goods  in  the 
ordinary  course  of  business,  applying  the  pro- 
ceeds to  said  indebtedness  untu  the  same  was 
paid.  The  said  demand  notes  represented  past 
mdebtedness;  for  they  were  given  in  place  of 
other  paper  of  the  mortgagors'  then  outstand- 
ing, and  which  had  not  then  matured.  Each 
demand  note  was  accompanied  by  a  cognovit 
or  "confession  of  judgment,"  under  which, 
however,  no  action  was  taken.  The  mortgage 
to  the  Bank  was  the  first  one  filed  in  the  proper 
office  in  Detroit,  though  it  was  not  lodged  until 
after  the  Bank  had  notice,  through  its  agent, 
that  Bates,  Keed  and  Cooley  claimed  to  be  in 
possession  of  or  to  have  rights  in  the  mortgaged 
property.  Whether  the  Sank,  before  the  mort- 
gafi^e  to  it  was  given,  had  actual  notice  of  the 
pnor  mortgage  to  Bates,  Reed  and  Cooley  does 
not  clearly  appear. 

By  the  SUtutes  of  Michigan  relathig  to  chat- 
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[558]  tel  mortgagcB  it  is  provided  that  *'  Every  mort- 
gage or  ooDveyance  intended  to  operate  as  a 
mortgage  of  goods  and  chattels  which  shall 
hereafter  be  made,  which  shall  not  be  accom- 
panied by  an  immediate  delivery  and  foUowed 
by  an  actual  and  continued  change  of  posses- 
sion of  the  ihin^  mortgaged,  shall  be  abso- 
lutely void  as  against  the  creditors  of  the  mort- 
gagor and  as  against  subsequent  purchasers  or 
mortgagees  in  good  faith,  unless  the  mortgage 
or  a  true  copy  thereof  shall  be  fled  in  the 
office  of  the  township  clerk  of  the  township  or 
city  clerk  of  the  city,  or  city  recorder  of  cities 
having  no  officer  known  as  city  clerk,  where 
the  mortgagor  resides,  except  when  the  mort- 
gagor is  a  nonresident  of  the  State,  when  the 
mortgage  or  a  true  copy  thereof  shall  be  filed  in 
the  office  of  the  township  derk  of  the  town- 
ship, or  city  derk  of  the  dty,  or  city  recorder 
of  dties  having  no  officer  known  as  dty  derk, 
where  the  property  is."  2  Howell,  Annotated 
Stat  p.  1609,  §  6198. 

The  mortgagees  respectively  insist  that  there 
was,  within  the  meanmg  of  the  statute,  an  im- 
mediate delivery  to  them  followed  by  an  act- 
ual and  continued  chanee  of  possession  of  the 
things  mortgaged;  the  Bank  claiming  to  have 
taken  possession  under  its  mortgage  on  the 
11th  of  February,  1881,  while  Bates,  Keed  and 
Cootey,  denying  that  the  Bank  ever  had  sudi 
possession  as  the  law  requires,  contend  that 
Uiey  took  possession  on  the  16th  of  February, 
1881.  But  the  claim  of  neither  party  in  that 
respect  is  satisfactorily  sustained  by  the  proof. 
The  evidence  does  not  show  such  open,  visible 
and  substantial  change  of  possession  as  the  law 
required  in  order  to  give  notice  to  the  public  of 
a  chanee  of  ownersnip.  Doifle  v.  Aenen»,  4 
Mich.  98.  In  a  sense,  both  parties  were  in 
possession  by  agents  early  on  the  morning  of 
the  15th  of  February,  each  claiming  the  ezdu- 
live  right  to  manage  and  control  tibe  property 
under  the  terms  or  the  respective  mortgages. 
As  the  contest  for  such  management  and  con- 
trol was  likely  to  result  in  an  unseemly  display 
of  force,  the  parties  on  that  day  entered  into  an 
asreement  which  redted  their  respective  chums 
of  priority  both  of  possession  and  of  right,  and 

[oolj  provided — "neither  party  waiving  or  surren- 
dering any  right  or  advantage  "—that  the  pos- 
session of  eacn  should  remain  as  it  then  was 
and  that  the  business  should  continue  as  it  was 
then  being  conducted,  all  the  proceeds  of  sale 
being  deposited  in  bank  and  remaining  there 
intact  until  these  conflicting  claims  should  be 
settled  by  judidal  decision  or  by  agreement. 
The  daims  were  not  settled  by  agreement;  and 
the  defendants  in  error,  having  insisted  that 
this  arrangement  was  not  being  carried  out  in 
good  faith,  and  having  been  reused  exclusive 
possession,  brought  this  action — ^as  they  might 
do  consistently  with  the  agreement — to  obtain 
a  judicial  determination  of  thdr  rights.  In 
adopting  that  course  they  surrendered  no  right 
they  had  in  the  premises. 

In  behalf  of  the  Bank  it  is  contended  that 
the  mortgage  to  Bates,  Reed  and  Oooley  was 
fraudulent  as  against  subsequent  creditors  and 
mortgagees  in  good  faith,  in  that  the  mort- 
gagees contemplated  that  the  mortgagors  should 
remain  in  possession  and  prosecute  the  business 
in  the  ordinary  mode.  The  mortgage  of  Feb- 
ruary 7,  1881,  certainly  contains  no  provision 
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of  that  kind.  But  if  the  extrinnc  evidence 
establishes  that  such  a  course  upon  the  part  of 
Freedman  Bros.  &  Ck>.  was  in  fact  contem- 
plated by  Bates,  Reed  and  Cooley,  it  would  only 
show  that  the  mortgagees  were  willing  to  give 
the  mortgagors  an  opportunity  to  avoid  a  sus- 
pension of  their  business  and  bankruptcy — the 
additiona  to  the  stock  in  trade  being  bought 
under  the  mortgage,  so  as  to  compensate  the 
mortgagees  for  any  diminution  in  value  by  rea- 
son or  goods  disposed  of  in  the  usual  course  of 
business.  If  the  mortgage  had  in  terms  made 
provision  for  such  a  course  upon  the  part  of 
the  mortgagors  as  the  Bank  contends  was  in 
the  contemplation  of  the  mortgagees,  it  would 
not  be  held,  as  matter  of  law,  to  be  absolutely 
void  or  fraudulent  as  to  other  creditors.  Oii- 
MTV.  Baton,  7 Mich.  108, 112;  QayY,  BiduM.  7 
Mich, 519, 528;  Pwp^Y.  Bri$M, 85 Mich. 28. 32; 
TTtn^v. /Sli»20y,85Mich.  281;  Bobin$(mY.Bi' 
;t0ft,89U.S.22WaU.528|22:762].  The  good 
faith  of  such  transactions,  where  they  are  not 
void  upon  their  face,  is,  under  the  Statutes  of 
Michinm,  a  question  of  fact  for  the  determina- 
tion of  the  luiy.  Oliver  v.  Baton  and  Gay  v. 
Bidwell.  That  rule  does  not  however  restrict  [562] 
the  power  of  the  court  to  give  to  the  Jury  a 
peremptory  instruction  covering  such  an  issue 
when  the  evidence  is  all  on  one  dde,  or  so  over- 
whelmingly on  one  side  as  to  leave  no  room  to 
doubt  what  the  fact  is.  In  this  case  there  is  an 
entire  absence  of  any  evidence  impeaching  the 
good  faith  of  Bates,  Reed  and  Cooley  in  procur- 
ing the  mortgage  of  February  7, 1881.  There 
is  nothing  whatever  to  show  that  they  had  any 
purpose  to  commit  a  fraud  or  to  put  their  mort 
gagors  in  such  a  position  that  the  latter  could 
more  readily  deceive  or  defraud  other  creditors. 
Besides,  as  the  court  below  held,  upon  this 
branch  of  the  case,  the  Bank,  in  its  capadty  a» 
a  creditor  at  hutge,  is  not  entitled  to  attack  the 
prior  mortgage  as  fraudulent  upon  thegrounda 
just  stated.  This  general  proposition  is  con- 
ceded by  counsd,  tne  usual  way,  he  admits, 
being  for  the  creditor,  who  has  no  particular 
chiim  in  the  property,  to  acquira  a  specific  in- 
terest therein  throu^  the  levy  of  an  attach- 
ment or  execution.  Hence,  he  says  that  while 
it  is  often  stated  that  conveyances  of  this  sort 
are  void  as  to  creditors  generally,  they  must 
put  their  claims  in  the  form  of  a  Judgment  or 
attadunent  before  they  are  in  a  position  to  at- 
tack them— the  object  of  the  attachment  or  ex- 
ecution being  to  bring  the  attacking  party  int<^ 
privity  with  the  prof^y.  And  such  seems  to 
be  the  rule  recognized  by  the  Supreme  Court  of 
Michigan.  In  Fearey  v.  Oumminfft,  41  Mich. 
876,  S8,  the  court,  construing  a  somewhat 
similiar  statute,  said:  *'  If  the  mortgage  was 
made  with  intent  to  hinder,  delay,  or  defraud 
creditors  (Comp.  L.  sec.  4718),  or,  inasmuch  as 
the  possession  was  not  altered,  if  it  was  not  put 
on  nle  prior  to  plaintiff  becoming  creditor,  it 
was  invalid  as  against  them;  the  law  being  that 
those  who  became  creditors  whilst  the  mort- 
gage is  not  filed  are  protected,  and  not  merely 
ttiose  who  obtain  judgments  or  levy  attach- 
ments before  the  filing.  Still  no  one,  as  credit- 
or at  large,  can  question  the  mortgage.  He 
can  only  do  that  by  means  of  some  process  or 
proceedfing  against  the  property.  Sec.  4706.*^ 
In  that  case  the  court  dtes  Tkomtmon  y.  Fm 
Veehten,  27  N.Y.  568,  582,  in  which  it  waahoM 
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in  reference  to  a  somewhat  similar  statute,  that 
**  The  mortnige  cannot  be  legally  questioDed 
ontil  the  croditor  clothes  himself  with  a  judg- 
ment and  execution,  or  with  some  legal  process 
against  his  property;  for  creditors  cannot  in- 
terfere with  the  property  of  their  debtor  with- 
out process." 

But  it  is  argued  that  this  rule  does  not  apply 
in  the  case  of  a  creditor  who  is  a  second  mort- 
gagee in  possession.  Such  possession,  it  is 
claimed,  gives  him  the  right  by  way  of  defense, 
and  without  resorting  to  attachment  and  before 
obtaining  judgment,  to  assert  the  invalidity  of 
the  prior  mortgage.  There  is  some  apparent 
support  to  this  position  in  Putnam  v.  BeynMs, 
44 Mich.  115.  That  was  a  suit  in  equity  brought 
to  foreclose  a  chattel  mortgage  not  filed  until 
after  the  mortgagor  had  become  insolvent,  and 
while  his  estate  was  being  disposed  of  by  an  as- 
signee for  the  benefit  of  creditors.  The  court 
said  Uiat  there  was  reason  to  believe  that  the 
mortgagor  acted  in  bad  faith;  that  the  mort- 
gage was  left  off  the  record  for  the  purpose  of 
giving  the  mortgagor  a  credit  to  which  he  was 
not  entitled  in  wmch  case  the  mortgage  was 
void  in  fact,  irreq)ective  of  the  statute.  Upon 
this  ffround  alone  the  court  declined  to  give  the 
relief  asked,  remitting  the  mortgagee  to  his  re- 
medy, if  any  he  had  at  law.  It  expressly  de- 
clined to  decide  whether  the  rule  that  creaitors 
cannot  attack  a  mortgage,  except  indirectly, 
through  a  seizure  of  the  property  by  attachment 
or  other  suitable  process,  applies  where  the 
mortgage  was  originally  valid,  but  is  made  void 
by  the  subsequent  neglect  of  the  mortgagee. 
The  case  in  hand  cannot  be  brought  within  the 
principle  announced  in  Putnam  v.  ReifnokU, 
for  the  reason  if  there  were  no  other,  that  there 
was  no  fraud  in  fact  upon  the  part  of  Bates, 
Beed  and  Cooley,  nor  any  unreasonable  delay 
in  filing  the  mortgage  of  February  7, 1881.  It 
was  filed  shortly  after  the  mortgafre  to  the  Bank 
was  lodffed  for  record. 

This  Gusposes  of  all  the  material  questions  in 
the  case  preliminary  to  the  main  inquiry 
whether  the  Bank— the  mortgage  to  H  having 
been  really  given  to  secure  past  indebtedness 
of  the  mort^igors— is,  in  the  meaning  of  the 
statute,a  subsequent  "mortgagee  in  good  faith," 
If  not,  the  mere  filing  of  the  mortgage  of  Feb- 
ruary 11, 1881  before  that  of  February  7, 1881. 
did  not  give  it  priority  of  right  over  Bates,  Reea 
and  Oooley;  and  the  mortgage  that  was  in  fact 
first  executed  and  deliveraa  must  be  held  to 
give  priority  of  right. 

In  KM  V.  Lifnn,  84  Mich.  860,  the  Supreme 
Court  of  Michigan  said  that  "The  stetute 
which  makes  a  mortgage  of  chattels,  which  has 
not  been  recorded,  void  against  subsequent  pur- 
chasers or  mortgagees  in  good  faith,  uses  those 
terms  in  the  sense  which  has  always  been  at- 
tached to  them  by  judicial  decisions."  Guided 
by  this  rule,  which  we  deem  a  sound  one,  we 
(x>ncur  with  the  court  below  in  holding  that  the 
words  "mortgagee  in  good  faith"  mean  the 
same  thing  as  ''mortgagee  for  a  valuable  con- 
sideration without  notice." 

It  is  insisted  that  the  principles  announced 
in  8myt  v.  2Jf*w,  41  U.  8.  18  Pet.  1  [10:865] 
and  B.  R  Co.  v.  Jfat,  Bank,  102  U.  S.  14 
[26:61],  sustain  the  proposition  that  the  Bank 
was  a  mortgagee  in  good  faith,  although  the 
mortgage  to  it  may  be  held  to  have  been  given 
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merely  as  security  for  past  indebtedness.  The 
general  doctrine  announced  in  Swffi  v.  Tu8&n 
waa  that  one  who  becomes  the  holder  of  nego- 
tiable paper,  before  ita  maturity,  in  the  usual 
course  of  business  and  in  payment  of  an  exist- 
ing debt,  is  to  be  deemed  to  have  received  it  £or 
a  valuable  consideration,  and  is,  therefore,  un- 
affected by  any  equities  existing  between  ante- 
cedent parties,  lu  that  case  irr.  Jtutice  Story 
said  that  the  rule  was  applicable.as  well  when 
the  negotiable  instrument  waa  received  as  se- 
curity foi,  as  when  received  in  payment  of  a 
S re-existing  debt  In  Railroad  Company  v. 
Tatumal  Bank  it  was  held  conformably  to  the 
recognized  usages  of  the  commercial  world, 
that  '*  The  transfer  before  maturity  of  negotia- 
ble paper  as  security  for  an  antecedent  debt 
merely,  without  other  circumstances,  if  the 
paper  be  so  indorsed  that  the  bolder  becomes  a 
party  to  the  instrument,  although  the  transfer 
is  without  express  agreement  by  the  creditor 
for  indulgence,  is  not  an  improper  use  of  such 
paper,  and  ia  as  much  in  the  usual  course  of 
commercial  business  as  its  transfer  in  payment 
of  such  debt.  In  either  case  the  bona  fide  holder 
is  unaffected  by  equities  or  defenses  between 
prior  parties,  ot  which  he  had  no  notice." 

Do  these  principles  apply  to  the  case  of  a 
chattel  mortgage  given  merely  as  security  for 
a  pre-existing  debt,  and  in  obtaining  which  the 
mortgagee  has  neither  parted  with  any  right  or 
thing  c3  substance  nor  come  under  a  bindinff 
agreement  to  postpone  or  delay  the  collection  of 
hiB  demand  ?  Upon  principle,  and  according  to 
the  weight  of  authority,  this  question  must  be 
answered  in  the  negative. 

The  rules  establidied  In  the  interests  of  com- 
merce to  facflitate  the  negotiation  of  mercantile 
paper,  which,  for  all  practical  purposes,  passes 
by  delivery  as  money,  and  is  the  representativs 
of  money,  ought  not,  in  reason,  to  embrace  in- 
struments conveying  or  transferring  real  or  per- 
sonal property  aa  security  for  the  payment  of 
money.  At  any  rate,  there  is  nothing  in  the 
usages  of  merchants,  as  shown  in  this  record, 
or  so  far  as  disclosed  in  the  adjudged  cases,  in- 
dicating that  the  necessities  of  commerce  re- 
quire that  chattel  mortgages  be  placed  upon 
the  same  footing  in  all  reflects  as  negotiable 
securities  which  have  come  to  the  hands  of  a 
bona  fids  holder  for  value  before  their  maturity. 
Such  a  result,  if  desirable,  must  be  attained  if 
legislation,  rather  than  by  Judicial  decisions. 

One  of  the  earliest  cases  m  the  federal  courts 
upon  this  subject  is  that  of  Morte  v.  Godfrey, 
8  Story,  864,  889.  It  there  appeared  that  one 
Reed  mortgaged  to  Gk)df  rey  all  stock  in  trade 
and  nearly  all  his  real  estate.  The  latter  sub- 
sequently mortgaged  the  same  property  to  a 
bank.  In  a  contest  between  the  bank  and  the 
assignee  in  bankruptcy  of  Reed,  the  former 
claimed  to  be  a  bona  fide  purchaser  for  value 
without  notice  of  the  invalidity,  under  the  bank- 
rupt law,  of  the  mortgages  to  Godfrey.  Mr. 
Justice  Stoiy  said: 

'*  This  leads  me  to  remark  that  the  bank  does 
not  stand  within  the  predicament  of  being  a 
bona  fide  purchaser  for  a  valuable  consideration, 
without  notice,  in  the  sense  of  the  rule  upon 
this  subject.  The  bank  did  not  pay  any  con- 
sideration therefor,  nor  did  it  surrender  any 
securities  or  release  any  debt  due,  either  from 
Reed  or  Godfrey,  to  iL    The  transfer  from 
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Godfrey  was  a  simple  collateral  security,  taken 
as  additional  security  for  the  old  indebtment 
and  liability  of  the  parties  to  the  notes  described 
In  the  instrument  of  transfer.  It  is  true  that, 
as  between  Godfrey  and  Reed  and  the  bank, 
the  latter  was  a  debtor  for  value,  and  the  trans- 
fer was  valid.  But  the  protection  is  not  given 
by  the  rules  of  law  to  a  party  in  such  a  predica- 
ment merely.  He  must  not  only  have  had  no 
notice,  but  he  must  have  paid  a  consideratioa 
at  the  time  of  the  transfer,  either  in  money 
or  other  property,-  or  bv  a  surrender  of  existing 
debts  or  securities  held  for  the  debttf  and  lia- 
bilities. 

"But  here  the  bank  has  merely  possessed 
itself  of  the  property  transferred  as  auxiliary 
security  for  the  old  debts  and  liabilities.  It  has 
paid  or  given  no  new  consideration  upon  the 
faith  of  it  It  is,  therefore,  in  truth,  no  pur- 
chaser for  value  in  the  sense  of  the  rule."  *  *  * 

After  referring  to  Diekemm  y.  TiUinghtut, 
4  I^ge,  216,  in  which  it  was  held  by  Ohaneel^ 
lorY/kivroTiih  that  the  transfer  of  an  estate  up- 
on which  there  was  a  prior  unrecorded  mort- 
gage, inpayment  of  a  pre-existing  debt,  without 
the  transferee  giving  up  any  security  or  devest- 
ing himself  ofany  right,  or  placing  himself  in 
a  worse  situation  than  he  was  in  before,  did  not 
make  the  latter,  who  was  without  notice  of  the 
prior  mortga^,  a  grantee  or  purchaser  for  a 
valuable  consideration,  Mr,  Justice  Story  pro- 
ceeded: "  I  do  not  say  that  I  am  prepared  to  go 
quite  to  that  length,  seeing  that  by  securing  the 
estate  as  payment  the  pre-existing  debt  is  sur- 
rendered and  extinguished  thereby.  But  here 
there  was  no  such  Burrender  or  extinguish- 
ment or  payment;  and  the  general  principle 
adopted  by  the  learned  Chancellor  is  certainly 
correct:  that  there  must  be  some  new  consia- 
eration  moving  between  the  parties,  and  not 
merely  a  new  security  given  for  the  old  debts 
or  liabilities  without  any  surrender  or  extin- 
guishment of  the  old  debts  and  liabilities  or  the 
old  securities  therefor:  so  that  upon  this 
ground  alone  the  title  ox  the  bank  would  fail. 
The  case  of  Bieift  v.  Tyson,  41  U.  8. 16  Pet.  1 
[10:  806]  does  not  apply.  In  the  first  place 
there  the  bill  was  taken  in  payment  or  dis- 
charge of  a  pre-existing  debt.  In  the  next 
place  it  was  a  case  arising  upon  negotiable  pa- 
per, and  who  was  to  be  deemed  a  bona  fide 
holder  thereof,  to  whom  equities  between  other 
parties  should  not  apply.  And  such  a  case  is 
not  necessarily  govemea  by  the  same  consider 
ations  as  those  applicable  to  purchasers  of  real 
or  personal  property  under  the  rule  adopted 
by  courts  of  equity  for  their  protection."  See 
also  RUtm  y.  Knofpp,  1  Dill.  186.  200-1. 

In  Jo!in9on  v.  Peck,  1  Woodb.  &  MIn.  886, 
which  was  a  case  of  a  mortgage  given  to  secure 
a  pre-existinff  debt  due  from  a  mortgagor  who 
had  previously  purchased  the  goods  under  such 
representations  as  entitled  his  vendor  to  sue  to 
recover  them  back,  Mr,  e/ti<<f6^  Woodbury  said: 
"  When  rights  of  third  persons  intervene  in 
this  dass  of  cases  they  are  to  be  upheld,  if 
those  persons  purchased  the  property  abso- 
lutely and  parted  with  a  new  and  valuable  con- 
sideration for  it  without  notice  of  any  fraud. 
•  *  *  But  if  they  have  notice  of  the  fraud  or 
give  no  new  valuable  consideration,  or  are  mere 
mortgagees,  pawnees,  or  assignees  in  trust  for 
the  debtor,  or  for  him  and  others,  such  third 
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persons  are  to  be  regarded  as  holding  the 
goods  open  to  the  same  equities  and  exceptions 
as  to  title  as  they  were  open  to  in  the  hands  of 
the  mortgagor,  pawner,  or  assignor." 

And  so  In  American  Leading  Cases,  6th  Am. 
ed.  p.  283,  it  b  stated,  and  v^e  think  properly, 
as  the  doctrine  trstablisbed  by  a  preponderance 
of  authority,  .iiat  ''Whatever  the  rule  may  be 
in  the  case  of  negotiable  instruments,  it  is  well 
settled  that  the  conveyance  of  lands  or  chattels 
as  security  for  an  antecedent  debt  will  not 
operate  as  a  purchase  for  value  or  defeat  exist- 
ing equities.'^  See  2  Lead.  Cos.  £q.  104,  SJ  Am. 
ed. ;  Id,  88, 4th  Am.  ed.  Vol.  2,  pt.  1. 

Such,  we  think,  is  also  the  doctrine  of  the 
Supreme  Court  of  Michigan .  In  Kohl  y.  Lynn, 
84  Mich.  860,  the  court,  after  observing  that 
the  object  of  the  statute  is  to  protect  those  who 
have.aequired  rights  under  the  circumstances 
which  would  render  them  liable  to  be  defnmd- 
ed  unless  protected  against  instruments  of  which 
they  knew  nothing  when  acquiring  their  rights, 
said:  "  It  has  always  been  held  that  a  purchaser 
who  had  paid  nothing  could  not  be  thus  de- 
frauded, and  that  no  one  could  be  protected 
as  a  bona  fide  purchaser,  except  to  the  extent  of 
his  payments  made  before  he  received  such 
notice  as  should  have  prevented  him  from  ^^^^^ 
making  further  payments.  This  doctrine  has  RMS] 
been  too  uniformly  recognized  to  require  dis- 
cussion or  citation  of  authorities.  As  Kohl 
had  made  no  payments  at  all  before  the  prop- 
erty was  replevied  from  him,  he  was  not  a  hona 
fide  purchaser,  and  his  rights  are  subject  to  the 
mortgage." 

In  Btonc  v.  WeOing,  14  Mich.  614, 625,  where 
the  issue  was  between  the  holder  of  an  unre- 
corded mortgage  and  a  subsequent  grantee,  who 
agreed  to  surrender  indebtedness  of  the  grantor 
to  him  and  others,  and  put  the  deed  on  record 
without  notice  of  the  mortage,  the  court  said: 

"  Wellinff  claims  that  the  agreement  which 
was  given  for  the  deed  was  amply  sufficient 
to  support  it,  and  to  entitle  him  to  the  rights 
of  a  oona  fide  purchaser  under  the  recording 
laws.  It  was  satisfactory,  it  is  said,  to  Hart: 
and  as  to  the  indebtedness  held  by  Welling  and 
Root  against  him,  it  would  have  the  effect  of  a 

S resent  discharge.  That  it  was  satisfactory  to 
[art  can  be  of  no  consequence  on  this  question, 
since,  to  constitute  Welling  a  hona  fide  pur- 
chaser he  must  have  parted  with  something  of 
value,  and  not  merely  given  a*  uinnract  which 
he  could  avoid,  if  his  title  under  the  deed 
proved  defective.  Thomae  v.  Stone,  Walker, 
Ch.  117;  Dixony,  Hill,  6  Mich.  404;  Warner  v. 
WhUtdker,  6  Mich.  188;  BlancfiardY,  Tyler,  19 
Midi.  889.  Nor  do  we  think  the  as;recmcnt 
had  the  effect  to  discharge  any  indebtedness. 
It  was  executory  in  its  character,  covering  not 
only  the  claims  of  Welling  and  Root,  but  also 
other  claims  to  be  procured  by  them,  and  upon 
which  it  cannot  be  plaimed  that  the  agreement 
itself  would  have  any  effect  whatever. 

In  BoxhcimerY.  Ounn,  24  Mich.  878,  879,  the 
defendant  in  a  suit  brought  to  foreclose  a  re- 
corded mortgage  relied  upon  a  subsequent  deed 
of  the  mortgagor,  which  he  was  induced  to 
take  under  the  representation  of  the  latter  that 
the  mortgage  debt  had  been  paid.  After  suiu 
taining  the  claim  of  the  plaintiff  upon  certain 
flTounds,  the  court  said  that  the  defendant  must 
fail  in  the  suit  upon  the  further  ground  that, 
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although  he  acted  with  good  faith,  he  was  not 
a  tfona  fde  purchaser  or  iQCumbrancer  for 
"value,  with  equities  superior  to  those  of  the 
plaintiil,  because  it  appeared  that  the  convey- 
ance to  him  was  "  merely  as  a  security  for  a 
precedent  debt/'  without  his  paying  or  agreeing 
to  pay  any  other  consideration  or  relinquishing 
any  remeay  or  right  he  mav  haye  had. 

Without  further  discussion  of  the  authorities 
cited  by  counsel,  all  of  which  have  been  care- 
fully examined,  we  are  of  opinioA  that  the  claim 
of  the  Bank  to  be  a  subsequent  mortgagee  in 
good  faith  cannot  be  sustained,  because  the 
mortgs*^  of  February  11, 1881,  although  first 
filed,  vas  not  giyen  in  consideration  of  its  hay- 
ing surrendered,  or  agreed  to  surrender,  or  to 
postpone  the  ezerdse  of  any  substantial  right 
u  hiul  against  :he  mortgagors,  but  merely  as 
coUatenu  security  for  past  indebtedness.  Un- 
der such  circumstances,  the  mortgaj[pe  which 
was  prior  in  time  confers  a  superior  ngbt 

Otner  questions  of  a  minor  character  are 
discussed  by  counsel;  but  it  is  not  deemed  neo- 
essary  to  consider  them. 

We  perceiye  no  error  in  the  record,  and  the 
fudgmmt  uaMrmed, 

True  OOP  J,  Test: 

James  H.  HoKenney,  Olerk,  Sup.  Cknirt,  IT.  8. 


LUCT  W.  FLETCHER  bt   al.,  i^.  in 
Brr., 

V, 

KATH AN  FULLER,  in  His  Own  Right,  and 
as  Trustee  for  Tbuxah  B.  Fullbb  st  ai.. 

(Bees,  a  Reporter's  ed.  58i-6BS.) 

Seaipropertjf^hngeontinuedpMaesnan  andtue 
roue  a  premmpHan  of  grwiU — naiwre  qf  thU 
premimptionr-if^ief  if  aettuU  exUtence,  not 
neeenary — rAuttai   ernmeoui  inttrucUcn, 

1.  Wben  the  poswoslon  and  use  of  real  i«ropert7 
have  been  long  oontinaed,  they  create  a  presump- 
tion of  lawfuTorlflin ;  and  this  preeumptlon  does 
Vpt  always  prooeea  on  a  belief  that  the  thing  pxe- 


■umed  has  aotoall  j-  taken  plaoe. 

2.  The  presumption  of  a  grant , 

to  quiet  a  long  poesenton  which  might  otherwise  be 


distorbed  by  reason  of  the  inability  of  the  pooooooor 
to  produce  the  munlmentB  of  title,  which  were  ao- 
tually  given  to  him  or  thoee  under  whom  he  holds, 
but  have  been  lost,  or  which  he  or  they  were  en- 
titled to  have,  but  neglected  to  obtain,  and  of  which 
the  wttDCflses  haye  passed  away,  or  taelr  recollec- 
tion of  the  tmnancnon  has  become  dimmed  and  im- 
perfect. 

8.  Though  a  presumption  of  a  deed  is  one  that 
may  be  rebutted  by  proof  of  facts  inconsistent  with 
Its  supposed  existence,  jret  where  no  such  facts  are 
tfiown,  and  the  things  done  and  the  things  omitted, 
with  regard  to  the  property  in  controversy,  by  the 
respective  parties,  for  long  periods  of  time  after  the 
execution  of  the  supposed  conveyance,  can  be  ex- 

glained  satlsfaotorily  only  upon  the  hypothesis  of 
B  existence,  then  the  lury  may  be  Instructed  that 
ft  is  their  dntj  to  presume  such  a  conveyance,  and 
thus  quiet  the  possession. 

4.  In  the  case  presented  it  is  held  that  the  claim  to 
the  lands  In  controversy  hj  the  defendants  and 
their  ancestors  in  title  for  over  a  century,  with  the 
payment  of  taxes  thereon,  and  acts  of  ownership 
auited  to  the  condition  of  the  property,  and  its  act- 
ual use  for  thirty-six  or  twenty-eight  yean  would 
Justify  a  presumption  of  a  deed  to  the  original  an- 
oestor  to  quiet  the  title  of  the  defendants  claiming 
under  him  ;  and  that  an  Instruction  to  the  effect 
that  in  order  to  presume  a  lost  deed  the  jury  must 
tie  satisfled  it  had  actually  existed,  was  error. 

[No.  188J 
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Pr  ERROR  to  the  Chcoit  Court  of  the  United 
States  for  the  District  of  Rhode  IsUnd.  lU- 
wned. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  or  the  court. 

Me99r$.  Was.  H.  Greene,  James  Till- 
in^hast  and  OharUi  Hart,  for  plaintiflEs  in 
error. 

Messrs,  liivin^toii  Scott,  Eliaha  C. 
Howry  and  James  0,  OolHns,  for  defendant 
in  errof. 

Mr.  JusUee  Field  delivered  the  opinion  of 
the  court: 

This  is  an  action  of  ejectment  to  recover  pos- 
session of  twenty-eeren  twenty-eighths  undi- 
vided parts  of  a  tract  of  land,  containing  ahoui 
14  acres,  situated  in  the  Town  of  Lincoln,  for- 
merly SmithMd,  in  the  State  of  Rhode  Island. 
The  plaintiff,  a  citizen -of  Connecticut,  sues  the 
defendants,  citizens  of  Rhode  Island,  in  hi» 
own  right  and  as  trustee  for  others. 

The  declaration  contains  several  counts,  all 
of  which  except  two  are  withdrawn.  In  these 
the  plaintiff  alleges  that  on  the  25th  of  October, 
1874,  he  was  "seised  and  possessed  in  his  de- 
mesne as  of  fee  in  his  own  right  and  as  Tmstee"* 
of  twenty-seven  twenty-ei^hUis  undivided  part9 
of  the  tract  of  land  which  he  has  descnbed, 
and  that  the  defendants  on  that  day  and  year, 
with  force  and  arms,  entered  thereon  and  elected 
him  therefrom,  and  have  ever  since  wiUiheld 
the  possession,  to  his  damage  of  $1,000.  The 
two  counts  differ  merely  in  the  description  of 
some  of  the  boundary  Imea  of  the  tract  The 
defendants  pleaded  the  general  issue  and  twenty 
years'  possession  under  the  Statute  of  Posses- 
sions. Upon  these  pleas  issues  were  Joined  and 
the  case  was  tried,  the  parties  stipulating  that 
the  plea  of  the  statute  snould  be  held  to  apply 
to  any  period  or  periods  of  twenty  years  that 
could  be  covered  by  any  other  like  plea  that 
might  have  been  filed,  and  that  either  party 
might  offer  any  evidence  and  rely  upon  anr 
matters  that  would  be  admissible  under  such 
plea  or  pleas,  and  any  proper  replications  or 
other  proceedings  thereon.  The  case  was  tried 
three  times,  resulting  the  first  time  in  a  verdict 
for  the  defendants,  and  at  the  other  times  in  a 
verdict  for  the  plaintiff.  The  Judgment  on  the 
last  verdict  is  brought  before  us  for  review  by 
the  defendants  on  a  writ  of  error.  Numerous 
exceptions  were  taken  in  the  progress  of  the 
trial  to  the  rulings  of  the  court  in  the  admis- 
sion and  rejection  of  evidence,  and  to  the  in« 
stnictions  given  and  refused  to  the  Jury.  But 
the  ooncluaons  we  have  reached  with  respect 
to  the  instructions  given  and  refused,  as  to  the 
presumption  of  a  deed  to  the  ancestors  in  title 
of  the  defendants,  render  it  unnecessary  to  con- 
sider the  others. 

It  appeare  from  the  evk^ce  at  the  trial  that 
the  land  in  controversy  was  the  westerly  part 
of  a  tract  of  88|  acres,  belonging,  in  1750,  to 
one  James  Reed,  and  which,  by  early  convey- 
ances, became  divided  into  three  parcels,  one  con- 
taining 22i  acres,  one  6^  acres,  and  the  third  6 
acres,  as  shown  by  a  diagram  submitted  by 
consent  of  parties,  to  the  Jury,  of  which  the 
following  is  a  reduced  copy: 

A  turnpike,  running  through  the  tract  north- 
erly and  southerly,  was  opened  in  1816.  The 
1 22}  acre  parcel  was  conveyed  to  Francis  Rich- 
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midaon,  of  Attleboro,  MMBacbuaetts,  by  deed 
dated  April  10, 1760.  The  land  in  oontroyeray 
is  a  portion  of  Uiis  parcel  lying  we>t  of  the  turn- 
pike. The  5iacre  paroel  was  conveyed  to 
Ezekiel  Fuller  by  d^  dated  November  17, 
1750.    The  6  acre  parcel  was  oonvered  to  Abi- 

fiil  Fuller,  wife  of  Ezekiel,  and  daughter  of 
rancis  Richardson,  by  deed  dated  January  21, 
1750. 


The  ^aintiff  claims  to  derive  title  under  the 
will  of  Francis  Richardson,  dated  May  96, 1740, 
and  the  codicil  thereof  dated  August  10, 1700, 
which  were  admitted  to  probate  m  Massachu- 
setts, January  10,  1756.  A  copy  of  the  will 
and  codicil,  and  of  the  Massachusetts  probate, 
was  produced  and  given  in  evidence,  together 
with  a  certificate  of  their  having  been  filed  and 
recorded  in  the  probate  office  in  Lincoln  on  the 
27th  of  August,  1881.  i* 

It  does  not  appear  that  there  was  any  direct 
evidence  that  Francis  Richardson  was  seized  of 
the  22i  acre  parcel  at  the  time  of  his  death. 
The  presumption,  in  the  absence  of  any  oppos- 
ing drcumstanoes,  is  undoubtedly  thai,  being 
the  owner  at  the  date  of  the  codicQ,  Auffust  10, 
1750.  he  continued  such  owner  up  to  the  time 
of  his  death,  which  occurred  some  years  after- 
wards. Whether  sufficient  opposing  circum- 
stances to  rebut  this  presumption  are  found  in 
the  absence  of  all  daim  to  the  land  for  three 
quarters  of  a  century  bv  the  devisee  or  her  hus- 
band, or  her  hein,  ana  the  continued  claim  of 
ownership  by  the  ancestors  in  title  of  the  de- 
fendants dunnff  that  period,  is  a  question  to  be 
hereafter  consiaered. 

It  is  stated  in  the  record  that  there  was  evi- 
dence tending  to  show  that  Abigail  Fuller,  the 
devisee,  and  Tier  husband  entered  into  posses- 
sion of  the  property  devised  under  the  will  and 
codicil,  but  what  that  evidence  was  does  not 
appear.  Abigail  died  prior  to  1766,  leaving 
her  husband  surviving  her.  He  left  Smithfield 
sometime  in  1761  "for parts  unknown."  It 
appears  also  that  in  a  deed  executed  by  him  on 
the  11th  of  April,  1761,  of  the  20  acre  lotdesig- 
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nated  on  the  diamm,  he  ledted  Chat  such  lot 
was  bounded  on  the  north  bv  "his  former  land." 
With  the  exception  of  the  evidence  tending 
to  show  that  the  devisee  and  her  husband  en- 
tered hito  possession  of  the  property  devisefl, 
and  the  reference  by  the  husband  in  nisdeed  to 
the  tract  as  his  former  land,  there  was  nothing 
to  show  that  any  claim  of  right  or  title  to  the 
hind  had  been  made  by  them,  or  by  their  heirs, 
for  nearly  three  quarters  of  a  centuiy,  either  by 
the  exercise  of  acts  of  ownership  over  it,  such 
as  its  occupation  or  the  use  of  its  products,  or 
by  leasing  or  selling  it,  or  by  the  payment  of 
taxes,  or  m  any  other  wav.  And  for  over  forty 
years  after  the  lapse  of  the  three  quarters  of  a 
century,  the  onlv  claim  of  title  made  by  the 
heirs  of  the  devisee  to  any  portion  of  the  22^ 
acre  lot  consisted  in  the  fact  that  in  1885  they 
brought  an  action  against  certain  persons  with 
whom  the  defendants  were  not  m  privity  of 
title  or  anoestnr,  for  the  reooveiy  qf  anotlier 
portion  of  the  22^  acre  parcel,  which  action  was 
discontinued  in  1838  on  account  of  the  povertv 
and  pecuniary  inability  of  the  heirs  to  carry  it 
on;  and  in  the  fact  that,  at  varying  intervals 
between  1826  and  1857  (not  1868.  as  stated  in 
one  part  of  the  record)  they  had  been  in  the 
habit,  under  such  claim,  of  cutting  wood 
thereon  openly  for  familjr  use,  and  the  manu- 
facture of  baskets,  in  which  business  some  of 
them  were  engaged,  and  carrying  it  to  their 
homes;  and  that  on  three  occasions,  once  in 
1840,  once  in  1845,  and  once  in  1852,  some  of 
them,  in  contemplation  of  taking  legal  pro- 
ceedings to  establish  their  title,  had  gone  around 
and  upon  the  land  and  pointed  out  its  bound- 


When  Ezekiel  Fuller  departed  from  Smith- 
field  in  1761,  he  left  two  childien,  Francis  and 
Abigail,  without  means  of  support;  and  at  a 
meeting  of  the  town  council  in  September  fol- 
lowing, proceedings  were  taken  to  provide  for 
them.  In  a  resolution  reciting  that  "Ezekiel  is 
gone,  we  know  not  where;"  that  his  children 
were  then  and  likely  to  be  chargeable  to  the 
town;  that  little  or  nothing  of  Ezekiel's  estate 
was  to  be  found  to  support  them,  but  that  it 
was  assumed  there  was  some  estate  belonging 
to  him,  a  person  was  appointed  to  make  proper 
inquiiT  and  search  for  it,  "to  know  what  land 
there  u  belonging  to  the  family  of  said  Ezekiel 
and  secure  the  same  for  the  support  of  the 
diildren."  It  would  seem  that  the  person  thus 
appointed  reported  that  there  was  a  piece  of 
land — a  six  acre  paroel — which  was  possessed 
by  Ezekiel  in  right  of  his  wife;  for  the  town 
council,  atameeanginMarch,1776  [17661,  after 
reciting  that  there  was  nothing  of  add  Fuller's 
estate  left  behind  to  maintain  his  children  but 
a  small  piece  of  land,  and  that  no  provision  for 
their  support  could  be  had  without  the  favor 
and  authoritv  of  the  Qenend  Assembly  to  sell 
and  give  a  deed  of  it,  appointed  one  Edward 
Mowiy  to  lay  the  matter  before  the  Assembly 
and  request  that  it  would  pass  an  Act  to  enable 
some  proper  person  to  dispose  of  the  parcel,  and 
clothe  him  with  authority  to  give  a  deled  thereof. 
Howry  presented  a  proper  petition  to  the  As- 
sembly, which  granted  the  prayer  and  em- 
powered the  town  treasurer,  with  the  consent 
and  advice  of  the  town  council  to  sell  the  land 
and  apply  the  money  received  for  the  purpose 
stated;  that  is,  the  support  of  the  children.     A 
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sale  of  the  six  acre  lot  for  £80  was  aooordingly 
made  by  the  town  treasurer  under  the  author- 
ity thus  conferred. 

Abigail,  the  wife  of  Bzekiel,  left  fiye  chil. 
dren  surviving  her,all  of  whom  died  before  their 
father  except  Abigail,  Jr.,  who  was  one  of  the 
two  suppoited  by  the  town.  The  father,  who 
disappwed  from  Smithfield  in  1761,  died  in 
the  poor  house  in  Attleboro,  Massachusetts,  in 
1800.  Abigail,  the  daughter,  was  bom  Decem- 
ber 29,  1757,  became  of  age  December  29, 1778, 
and  was  married  to  Benjamin  Fuller  December 
1, 1779.  He  died  in  1832,  and  she  died  in  1885 
intestate.  The  plaintiff  is  the  grandson  of  this 
Abigail,  and  the  parties  for  whom  he  is  Trustee 
are  her  other  descendants.  They  all  derive 
whatever  title  thev  have  from  her. 

On  the  24th  of  May,  1874,  a  century  and 
eighteen  years  after  the  probate  of  the  will  of 
Fninds  jRidiardson,  all  the  heirs  of  Abigail 
Fuller,  except  one,  executed  a  power  of  attor- 
nev  to  Theodore  G.  Fuller,  also  one  of  said 
hem,  authorizing  him  to  sell  to  Nathan  Fuller, 
the  plaintiff  in  this  action,  all  their  title  and  in- 
terest in  the  tract  conveyed  by  James  Reed  to 
FrancisRichardsonby  deed  dated  April  10, 1750, 
and  devised  to  Elizabeth  [Abigail]  Fuller,  wife  of 
Ezekiel,  by  his  last  will  and  testament  probated 
1 542]  January  19,  1756,  to  hold  the  same  upon  trust 
to  prosecute  to  final  conclusion  legal  proceed- 
ings necessarv  to  recover  possession  of  the  prem- 
ise, to  employ  counsel  for  that  purpose,  to 
conduct  the  proceedings,  and  to  make  such 
compromises  of  the  grantors'  claims  as  to  Jbdm 
and  his  counsel  might  seem  best. 

The  same  grantors,  by  their  attorney,  on  the 
aame  dar,  executed  a  deed  of  the  same  tract  of 
land  to  Kathan  Fuller,  reciting  a  consideration 
€Kf  $10,  upon  trusts  similar  to  those  contained 
in  the  power  of  attorney.  Both  documents 
were  duly  acknowledged  by  the  grantors.  The 
delivery  of  the  deed  was  made  by  the  attorney 
in  this  way;  he  and  the  grantee  went  upon 
the  land  with  three  other  persons,  and  whilst 
upon  it  he  delivered  the  deed  to  the  grantee. 
tfe  also  took  up  some  earth  in  his  hands  and 
pasBed  it  to  the  grantee.  This  he  had  been  In- 
atructed  to  do  l^  his  counsel  as  the  form  of  de- 
livering possession.  The  parties  were  about 
fifteen  mmutes  on  the  land.  There  was  no  evi- 
dence of  any  notice  to  or  knowledge  bv  the  de- 
fendants of  these  acts,  and  they  testified  that 
they  had  neither.  Thisisthecaseof  theplaintr 
iir ^briefly  stated. 

The  defendants  trace  their  title  to  the  land  in 
question  by  continuous  claim  of  title  from  a 
oeed  of  the  22^  acre  parcel,  made  by  one  Jere- 
miah Richardson,  a  grandson  of  the  testator, 
Francis  Richardson,  to  Stephen  Jenks,  dated 
April  8,  1768,  containing  full  covenants  of  title 
and  warranty,  and  recorded  in  the  records  of 
Smithfleld  on  July  10  following.  Jeremiah 
Richardson  was  the  son  of  Francis  Richardson, 
who  was  a  son  of  the  testator,  and  is  named  in 
the  will  as  having  died.  Jeremiah  had  a  brother 
also  called  Francis  Richardson,  who  died  prior 
to  March,  1766.  Stephen  Jenks,  by  deed  dated 
Au^i^ist  12,  1796,  containing  full  covenants  of 
warranty,  to  secure  several  notes,  amounting  to 
43.000,  mortgaged  the  land  in  controversy, 
with  adjoining  lands  to  which  he  had  acquired 
title,  making  m  all  50  acres;  of  which  the  20 
ficre  lot,  designated  on  tl^e  diagram,  was  one 
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parcel,  which  he  had  purchased  in  1768  for 
£640,  and  the  6  acre  lot,  also  designated  on  the 
diagnim,  was  another  parcel,  which  he  had 
piirchased  in  1768  for  £45.  He  died  in  1800, 
leaving  a  will,  bv  which  he  devised  his  real  es- 
tate in  Smithfiela  and  elsewhere  to  his  diildren, 
Stephen  Jenks,  Jr.,  his  son,  acquired  the  in-  [5431 
terests  of  the  other  heirs,  and  by  deed  dated 
May  18, 1804,  conveyed  the  whole,  including 
by  specific  description  the  land  in  controversy, 
to  his  brother,  Jerahmael  Jenks,  who  was  the 
grandfather  and  ancestor  in  title  of  the  defend- 
ants. Other  portions  of  the  22^  acre  parcel 
were  conveyed  by  ancestors  in  title  of  the  de- 
fendants, by  deeds  to  different  parties,  con- 
taining full  covenants  of  title  and  warranty, 
dated  respectively  April  12,  1841,  December  3, 
1845,  and  May  21, 1860.  and  they  entered  into 
possession  of  the  respective  parcels,  and  en* 
closed  and  improved  them.  In  May,  1864,  the 
father  of  the  defendants,  from  whom  they  de- 
rive their  title,  surveyed  and  plotted  into  town 
lots  the  remaining  portion  of  that  parcel,  beine 
the  land  in  controversv.  In  the  partition  of 
the  estate  of  the  grandfather,  Jerahmael  Jenks. 
between  his  heirs  at  law,  in  1824,  this  land  had 
been  taken  by  him  as  part  of  his  estate,  and 
plotted  as  such  in  the  partition  plot.  He  died 
inl866. 

The  land  was  not  inclosed  on  the  line  of  the 
turnpike.  In  1888  a  fence  was  put  up  on  the 
westerly  side  by  an  adjoining  owner.  On  the 
southerly  side  there  was  at  one  time  a  fence 
running  from  the  turnpike  westerly  to  the 
other  aide  of  the  ledge  hereafter  mentioned, 
but  it  disappeared  in  1885.  On  the  northerly 
line  there  was  only  a  brush  fence  until  1867, 
when  a  purchaser  of  adjoining  land  erected 
one.  The  land  has  never  been  put  under  cul- 
tivation. Prior  to  1858  it  was  covered  with 
wood;  and  every  year  from  1829  to  1857  the 
ancestors  of  the  defendants  cut  wood  upon  it 
for  family  use.  In  1857  the  father  of  the  de- 
fendants cut  and  applied  to  his  use  all  the  wood 
of  value  then  remaining.  The  land  had  an  ex- 
tensive ledge  of  rock  running  across  its  center 
from  north  to  south,  which  was  opened  by  de- 
fendants' ancestors  as  early  as  1835.  In  1845 
or  1846  large  quantities  of  stone  were  (quarried 
and  sold  by  them  to  railroad  companies;  and 
from  that  time  down  to  the  trial,  with  longer 
or  shorter  intervals,  never  of  more  than  a  year 
or  two,  the  ledge  was  worked  more  or  less  ex- 
tensively by  the  defendants  or  their  ancestors 
in  title,  or  their  lessees  and  tenants,  and  the 
stone  removed.  There  is  no  evidence  that  any 
other  person  had  ever  worked  the  ledge  or 
taken  stone  off  the  land,  or  attempted  to  do  so.  [544 
The  father  of  the  defendants  put  up  a  sign  on 
the  land,  stating  that  all  persons  were  forbid- 
den from  taking  wood  or  stone  from  it.  In 
1860  or  1861  his  lessee  built  u  barn  and  tool 
shed  on  the  land  near  the  led^  for  his  use  in 
quarrying,  these  structures  being  in  full  view 
from  Broad  Street,  formerlv  the  turnpike.  He 
also  du^  a  well,  from  which  he  obtained  water 
for  his  business.  The  barn,  with  lofts  for  hay, 
was  of  sufficient  capacity  '*to  accommodate 
and  did  accommodate  six  or  eight  horses,  or 
more."  It  remained  on  the  land,  with  some 
additions,  until  some  time  in  1869,  when  it  was 
removed  by  the  lessee.  The  land  was  assessed 
for  taxes  to  the  ancestors  in  title  of  the  defend- 
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ants,  andpald bv  them,  for  twenty  yean,  be- 
tween 1770  and  1805.  The  tax  lists  for  the 
other  years  up  to  1806  could  not  be  found. 
From  1805  to  the  time  of  the  trial,  a  period  of 
seyenty-fleven  yean,  the  land  was  assessed  to 
them,  and  the  taxes  were  paid  by  them.  The 
Statute  of  Rhode  Idand  respecting  the  assess- 
ment of  taxes,  in  force  between  1798  and  1825, 
required  the  assesson  to  assess  taxes  on  real  es- 
tate to  persons  who  held  and  occupied  it,  and 
the  one  in  force  between  1825  and  1855  re- 
quired them  to  assess  the  taxes  to  those  who 
held  and  occupied  it  or  to  the  ownen  thereof, 
and  the  one  in  force  after  1855,  to  the  ownen 
thereof.  No  taxes  were  ever  assessed  to  the 
Fullera  or  paid  by  them.  Neither  plaintiff  nor 
defendants,  nor  their  anceston,  ever  resided  on 
the  premises,  and  the  land  was  occupied  and 
possessed  by  the  anceston  in  title  of  the  de- 
fendants only  in  the  way  mentioned. 

Upon  the  case  thus  presented,  and  wx>  have 
not  omitted,  we  think,  any  material  circum- 
stance in  the  statement,  the  defendanto  asked 
an  instruction  to  the  jiuy  as  to  the  presump- 
tion they  might  make  of  a  lost  grant  to  their 
ancestor  in  title,  which  the  court  refused.  Its 
charge  was  thus: 

"Of  course,  gentlemen.  If  you  find  that  you 
can  presume  a  grant,  if  you  find  from  the  tes- 
timony that  there  was  a  last  deed  which  passed 
from  Abigail  Fuller  to  Jeremiah  Richardson, 
or  to  Francis  Richardson,  and  the  property  was 
inherited  by  Jeremiah,  so  that  Jeremiah  had  a 
good  title  to  conyey  to  Stephen  Jenks,  that 
makes  the  title  of  the  defendants  here  com- 
plete. •  •  •  But,  gentlemen,  you  are  to  look 
into  the  eyidence  upon  this  question  of  a  grant; 
and  if  the  evidence  in  favor  of  the  presump- 
tion is  overcome  by  the  evidence  against  such  a 
grant,  then,  of  course,  you  will  not  presume 
one.    It  is  a  question  of  testimony." 

The  defendants  requested  the  court  to  in- 
struct the  jury  "that  the  presumption  they 
were  authorized  to  make  of  a  lost  deed  was  not 
necessarily  restricted  to  what  may  fairly  be 
supposed  to  have  occurred,  but  rather  to  what 
may  have  occurred  and  seems  requisite  to  quiet 
title  in  the  possessor." 

This  instruction  the  court  refused  to  give, 
or  to  modify  its  charge  in  conformity  with  it. 
The  defendants  now  contend  that  the  court 
thus  erred,  its  charge  being  in  effect  that  in  or- 
der to  presume  a  lost  deed  the  jury  must  be 
satisfied  that  such  a  deed  had  in  fact  actually 
existed.  Such  seems  to  us  to  be  the  purport  of 
the  charge,  and  therein  there  was  error. 

In  such  cases  "presumptions  "  as  said  by  51^ 
William  Grant,  "do  not  always  proceed  on  a 
belief  that  the  thing  presumed  has  actualhr 
taken  place.  Grants  are  frequently  presumed, 
as  Lord  Mansfield  says,  merdy  from  a  principle 
and  for  the  purpose  of  quieting  the  possession. 
There  is  as  much  occasion  for  presuming  con* 
veyances  of  legal  estates;  as  otherwise  titles 
must  often  be  imperfect,  and  in  many  cases  un- 
available when  from  length  of  time  it  has  be- 
come impossible  to  discover  in  whom  the  legal 
estate  (if  outstanding)  is  already  vested."  Sil- 
lary  v.  Waller,  12  Yes.  289,  252;  Eldridoe  v. 
KnoU,  Gowp.  215. 

The  ownen  of  property,  especially  if  it  be 
valuable  and  available,  do  not  often  allow  it  to 
lemain  in  the  quiet  and  unquestioned  enjoy- 
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ment  of  others.  Such  a  oourse  is  not  in  atf 
cordance  with  the  ordinary  conduct  of  men. 
When,  therefore,  possesdoa  and  use  are  lone 
continued,  they  create  a  presumption  of  lawfiu 
origin ;  that  is,  that  they  are  founded  upon  such 
instruments  and  proceedings  as  in  law  would 
pass  the  right  to  the  possession  and  use  of  the 
property.  It  may  be,  in  point  of  fact,  that 
permission  to  occupy  and  use  was  given  ORilly, 
or  upon  a  contract  of  sale,  with  promise  of  a 
future  conveyance,  which  parties  have  subse- 
quently neglected  to  obtain,  or  the  conveyance 
executed  may  not  have  been  acknowledged,  so 
as  to  be  recorded,  or  may  have  been  mislaid  or 
loeL  Many  dicumstances  may  prevent  the 
execution  of  a  deed  of  conveyance,  to  which 
the  occupant  of  land  is  entitled,  or  may  loid  to 
its  loss  after  being  executed.  It  is  a  matter  of 
almost  daily  experience  that  reconveyances  of 

Property,  transferred  by  the  owners  upon  con- 
itions  or  trusts,  are  often  dehiyed  after  the 
conditions  are  performed  or  the  trusts  dis- 
charged, simply  because  of  the  pressure  of 
other  engagements,  and  a  conviction  that  they 
can  be  readily  obtained  at  any  time. 

The  death  of  parties  may  leave  in  the  hands 
of  executon  or  nein  papen  constituting  muni- 
ments of  title,  of  the  value  of  which  the  latter 
may  have  no  knowledge,  and  therefore  for  the 
preservation  and  recora  of  which  may  take  no 
action;  and  thus  the  documents  may  be  depos- 
ited in  pkces  exposed  to  decay  and  aestruction. 
Should  they  be  lost,  witnesses  of  their  execu- 
tion, or  of  contracts  for  their  execution,  may 
not  be  readily  found,  or  if  found,  time  may 
have  so  impaired  their  recollection  of  the  trans- 
actions that  they  can  only  be  imperfectly  re- 
called, and  of  course  imperfectiv  stated.  The 
law,  in  tenderness  to  the  infiimuties  of  human 
nature,  steps  in  and  by  reasonable  presump- 
tions, that  acta  to  protect  one's  rights,  which 
might  have  been  aone,  and  in  the  ordinary 
course  of  things  generally  would  be  done,  have 
been  done  in  ttie  particular  case  under  consid- 
eration ,  affords  the  necessary  protection  against 
possible  failure  to  obtain  or  to  preserve  the 
proper  munimento  of  titie,  and  avoids  the  ne- 
cessity of  relying  upon  the  fallible  memory  of 
witnesses,  when  time  may  have  dimmed  tiieir 
recollection  of  past  transactions;  and  thus  givea 
peace  and  quiet  to  long  and  uninterrupted  pos- 
sessions. 

The  rule  of  presumption,  in  such  cases,  a» 
has  been  well  said,  is  one  of  policy,  as  well  a» 
of  convenience,  and  necessary  for  the  peace 
and  security  of  society.  ''Where  one  uses  an 
easement  whenever  he  sees  fit,  without  asking 
leave  and  without  objection,"  says  the  Supreme- 
Court  of  Pennsylvania,  "  his  adverse  and  unin- 
terrupted enjoyment  for  twenty-one  yean  is  a 
title  which  cannot  afterwards  be  disputed. 
Such  enjoyment,  without  evidence  to  explaii 
how  it  began,  is  presumed  to  have  been  in  pur 
suanceofafull  and  unqualified  grant"  darrett 
y.  JaokMm,  20  Pa.  885.  The  same  presump- 
tion will  arise  whether  the  grant  relate  to  cor- 
poreal or  incorporeal  hereditaments.  As  said 
by  this  court  in  Rieard  v.  WiUianu,  20  U.  8.  T 
Wheat.  100  [5:  410],  speaUng  by  Mr.  JtttHee 
Story:  "A  grant  of  Is^d  may  as  well  be  pre- 
sumed as  a  grant  of  a  fishery,  or  of  a  common, 
or  of  a  way.  Presumptions  of  this  nature  are 
adopted,  from  the  general  infirmity  of  humane 
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uature,  the  diiBcalty  of  piwervioff  muniments 
of  title,  and  tbe  public  policy  of  supporting 
long  and  uninterrupted  possessions.  They  are 
founded  upon  the  consiaeration  that  Uie  facts 
are  such  as  could  not,  according  to  the  ordi- 
nary course  of  human  affairs,  occur,  unless 
there  was«  transmutation  of  title  to,  or  an  ad- 
mission of  an  existing  adverse  title  in,  the  partjr 
in  possession." 

It  is  not  necessary  therefore,  in  the  cases  men- 
tioned, for  the  lury,  in  order  to  presume  a  con- 
veyance, to  belieye  that  a  conveyance  was  in 
pomt  of  fact  executed.  It  is  sufficient  if  the 
evidence  leads  to  the  conclusion  that  the  con- 
veyance might  have  been  executed  and  that  its 
existence  would  be  a  solution  of  the  difficulties 
arising  from  its  nonexecution.  In  EcUon  v. 
MunseU,  10  Allen,  557,  which  was  an  action 
for  obstructing  the  enjoyment  of  an  easement, 
the  doctrine  of  acquiring  such  rights  b}  pre- 
scription or  adverse  possession  is  elaborately 
considered;  and  it  is  there  said  that  *'The  fiction 
of  presuming  a  grant  from  twenty  years'  pos- 
session or  use  was  invented  by  the  English 
courts  in  the  eighteenth  century,  to  avoid  the 
absurdly  of  their  rule  of  legal  memory,  and 
was  derived  by  analogy  from  the  limitation 
prescribed  by  the  Statute  of  21  Jac.  1,  c.  21,  for 
actions  of  ejectment  It  is  not  founded  on  a 
belief  that  the  grant  has  actually  been  made 
in  a  particular  case,  but  on  the  general  pre- 
sumption that  a  man  will  naturally  enjoy  what 
belongs  to  him,  the  difficulty  of  proof  after 
lapse  of  time,  and  the  poli^  of  not  disturbing 
long  continued  possessions.*^ 

In  Casey's  Lessees  v.  Inloes,  1  0111, 608,  which 
was  an  action  of  ejectment,  the  Court  of  Ap- 
peals of  Maryland  held  that  where  there  had 
Deen  a  continuous  possession  of  land  for  twenty 
years  or  upwards  by  a  party  or  persons  claim- 
ing under  him,  the  court  was  authorized  to  in- 
struct the  jury,  in  the  absence  of  a  deed  to  such 
party,  to  presume  that  one  had  been  executed 
to  him.  it  also  approved  the  refusal  of  tbe 
oonrt  below  to  instruct  the  jury  that  before 
they  could  find  a  title  in  the  def endante^  or  any 
one  of  them,  by  presumption  of  a  grant  by  the 
plaintiff  or  those  under  whom  he  claims,  they 
must  believe  on  their  consciences  and  find  as  a 
fact  that  such  grant  was  actually  made.  "The 
granting  of  such  a  prayer,"  said  the  court, 
"would  have  a  tendency  to  mislead  the  jury, 
by  inducing  them  to  believe  that  a  presumption 
of  a  grant  could  not  be  made,  unless  the  jury 
in  point  of  fact  believed  in  the  execution  of  the 
mnt;  whereas,  it  is  frequently  the  duty  of  the 
JuiT  to  find  such  presumption  as  an  inference 
of  law,  although  in  their  consciences  they  may 
disbelieve  the  actual  execution  of  any  such 
grant" 

In  WaUams  v.  DtnoeU,  2  Head,  695,  698, 
which  was  also  an  action  of  ejectment,  the  Su- 
preme Court  of  Tennessee,  speaking  on  the 
same  point,  said:  "It  is  not  indispensable,  in 
order  to  lay  a  proper  foundation  for  the  le^al 
presumption  of  a  grant,  to  establish  the  proba- 
bility of  the  fact  that  in  reality  a  grant  ever  is- 
suecT.  It  will  be  a  sufficient  ground  for  the 
presumption  to  show  that  by  legal  possibility  a 
grant  might  have  issued;  and  this  appearing,  it 
may  be  assumed,  in  the  absence  of  circumstanc- 
es repellinff  such  conclusions,  that  all  that 
might  lawfolly  have  been  done  to  perfect  the 
ItOU^fl. 


legal  title  was  In  fact  done,  and  in  tbe  form 
prescribed  by  law." 

In  accordance  with  the  doctrine  thus  explio* 
itly  declared,  there  can  be  no  doubt  that  the 
court  below  should  have  instructed  the  jury  as 
requested.  It  would  seem  from  the  instniction 
given  that  the  deed  which  the  defendants  in- 
sisted might  be  presumed  was  one  from  Ezekiel 
and  Abigail  Fuller,  or  from  Abigail  Fuller,  to 
Jeremiah  Richardson.  We  think,  however, 
that  the  facts  point  with  equal  directness  to  a 
conveyance  from  his  grandfather.  The  codicil 
to  his  will,  by  which  he  devised  the  propeity 
to  his  married  daughter,  was  dated  several  years 
before  his  death;  and  there  was  no  evidence 
that  he  was  seised  of  it  at  that  time,  except  the 
presumption  arising  from  his  having  once  pos- 
sessed it  It  does  not  appear  that  either  the 
devisee  or  her  husband  ever  exercised  any  acts 
of  ownership  in  any  wa)^,  or  ever  claimed  to 
own  it  After  he  left  Smithfield,  two  of  his 
children  were  supported  by  the  town,  and  the 
agent  of  the  town,  appointed  to  search  for  any 
property  belonging  to  the  father,  from  the  safe 
of  which  the  children  might  be  supported,  re- 
ported that  there  was  only  the  6  acre  parcel* 
which  was  held  by  him  in  the  right  of  his  wife. 
He  afterwards  went  to  the  poor  house,  where 
he  died  in  1800.  During  the  thirty-nine  years 
after  he  left  Smithfield,  and  notwithstanding 
his  havhig  been  part  of  that  time  in  the  poor 
house,  no  word  appears  to  have  come  from  him 
asserting  that  he  had  any  interest  in  the  prop- 
erty. It  is  difficult  to  reconcile  his  conduct  or 
that  of  his  wife,  the  devisee,  if  in  truth  the  tes- 
tator continued  the  owner  of  the  property  until 
his  death,  and  it  passed  under  the  codicil  to  his 
will.  While  Ezekiel  Fuller  was  still  living, 
and  for  several  years  after  he  had  left  Smith- 
field,  Jeremiah  I&chardson,  the  testator's  grand- 
son, asserted  ownership  of  the  tract  by  its  sale 
to  Stephen  Jeuks  by  a  deed,  with  covenants  of 
tiUe  and  warranty,  which  was  recorded  in  the 
town  records.  No  word  of  opposition  to  this 
sale  or  to  the  subsequent  mortgage  of  the  prop- 
erty by  the  srantee  was  ever  made,  so  far  as 
the  record  dudoses.  The  fact  that  Jeremiah 
Richardson  was  a  minor  when  his  grandfather 
died  does  not  militate  against  the  presumption 
of  a  deed  to  him.  Nothing  would  be  more 
natural  than  a  deed  of  gift  from  the  grandfather 
to  the  grandson.  It  would  also  seem  from  the 
charge  of  the  court,  that  in  the  deed  of  Jere- 
miah to  Jencks  he  recited  that  the  property 
had  come  from  his  honored  grandfather,  or 
words  to  that  effect. 

If,  however,  the  evidence  which,  as  the  rec- 
ord says,  tended  to  show  that  the  devisee  and 
her  husband  entered  into  the  possession  of  the 
property  devised,  and  the  recital  in  his  deed  of 
April  11,  1761,  of  the  20  acre  parcel,  that  it 
was  bounded  on  the  north  by  his  farmer  land, 
can  be  considered  as  rebutting  the  presumption 
of  such  a  deed  by  the  testator,  then  the  deiend- 
ants  may  fall  hiack  on  the  presumption  of  a 
deed  to  Jeremiah  Richardson  by  Ezekiel  and 
Abigail.  Fuller,  the  devisee,  and  her  husband. 
There  is  nothing  in  the  conduct  or  language  of 
either  of  these  parties  which  in  any  way  repels 
such  a  presumption.  Their  silence  and  non- 
claim  01  the  property  would  rather  indicate 
that  they  had  parted  with  their  interest.  The 
minority  of  Jeremiah  at  (he  lima  only  shows 
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his  inability  to  pmchaae  the  praperty, 
those  under  whose  charge  he  was  could  have 
purchased  it  for  him,  and  had  the  deed  execut- 
ed to  him.  His  orphanage  may  have  induced 
such  a  proceeding  We  do  not,  therefore, 
think  that  his  minority  at  the  time  can  be  urged 
against  the  presumption  of  a  deed  to  him. 

For  the  refusal  of  the  court  below  to  give  the 
instruction  requested,  the  case  must  go  back 
for  a  new  triaL  We  will  add,  moreover,  that 
tbouffh  a  presumption  of  a  deed  is  one  that 
may  DC  rebutted  by  proof  of  facts  inconsistent 
with  its  supposed  existence,  yet  where  no  such 
facts  are  shown,  and  the  things  done,  and  the 
things  omitted,  with  regard  to  the  property  in 
controversv,  by  the  respective  parties,  for  long 
periods  of  time  after  the  execution  of  the 
supposed  conveyance,  can  be  explained  satis- 
factorily only  upon  the  hypothesis  of  its  exist- 
ence, then  the  jury  may  be  mstructed  that  it  is 
their  duty  to  presume  such  a  conveyance,  and 
thus  quiet  the  possession. 

How  long  a  period  must  elapse  after  the  date 
of  the  supposed  conveyance  before  it  may  be 
presumed  to  have  existed  has  not  always  been 
a  matter  of  easy  determination.  "  In  senenil,'' 
said  this  court,  speaking  by  Mr.  Jtuttce  Stoiy, 
"  it  is  the  policy  of  oourts  of  law  to  limit  the 
presumption  of  grants  to  periods  analogous  to 
those  of  the  Statute  of  Limitations  in  cases 
where  the  statute  does  not  apply.  But  where 
the  statute  applies,  it  constitutes  ordinarily  a 
sufficient  title  or  defense  independently  of  any 
presumption  of  a  grant,  and,  therefore,  it  u 
not  generally  resorted  to.  But  if  the  circum- 
stances of  the  case  justify  it,  a  presumption  of 
a  grant  may  as  well  be  made  in  the  one  case  as 
in  the  other;  and  where  the  other  circumstanc- 
es are  very  cogent  and  full,  there  is  no  abso- 
lute bar  against  the  presumption  of  a  grant, 
within  a  period  short  of  the  Statute  of  Limita- 
tions." Bicard  v.  WUliami,  20  U.  8.  7  Wheat 
59.  110  [5:  m,  410]. 

The  general  statement  of  the  doctrine,  as  we 
r<SK¥i  ^^®  ^^  ^^^^  ^^  authorities  dted,  is  that  the 
LOO  ir J  presumption  of  a  grant  is  indulged  merely  to 
quiet  a  long  possession  which  might  otherwise 
be  disturbed  by  reason  of  the  inability  of  the 
possessor  to  produce  the  muniments  of  title, 
which  were  actuaUy  given  at  the  time  of  the 
acquisition  of  the  property  by  him  or  those  un- 
der whom  he  claims,  but  have  been  lost,  or 
which  he  or  they  were  entitled  to  have  at  that 
time,  but  had  neglected  to  obtain,  and  of  which 
the  witnesses  have  passed  away,  or  their  recol- 
lection of  the  transaction  has  become  dimmed 
and  imperfect.  And  hence,  as  a  general  rule, 
it  is  only  where  the  possession  has  oeen  actual, 
open  and  exclusive  for  the  period  prescribed  by 
the  Statute  of  Limitations  to  bar  an  action  for 
the  recovery  cf  land,  that  the  presumption  of  a 
deed  can  be  invoked.  But  the  reason  for  at- 
taching such  weight  to  a  possession  of  this 
character  is  the  notoriety  it  gives  to  the  daim 
of  the  occupant;  and,  in  countries  where  land 
is  generally  occupied  or  cultivated,  it  is  the 
most  effective  mode  of  asserting  ownership. 
But,  as  Mr.  Jv$tice  Stoiy  observes,  in  deliver- 
ingthe  opinion  of  this  court  in  Oreen  v.  Liter, 
13  U.  8.  8  Cranch,  249  [3:  652].  "  In  the  sim- 
plicity of  ancient  times  there  were  no  means  of 
ascertaining  titles  but  by  the  visible  seisin;  and 
indeed,thece  was  no  othermode  between  subjects 
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of  passing  tiUe  but  livery  of  the  land  itself  by 
the  symbolical  delivery  of  turf  and  twig.  The 
moment  that  a  tenant  was  thus  seised  he  had  a 
perfect  investiture,  and  if  ousted  could  main- 
tain his  action  f<Hr  the  realty,  although  he  had 
not  been  long  enou|^  in  possession  even  to 
touch  the  esplees.  The  very  object  of  the 
rtile,  therefore,  was  notoriety;  to  prevent  frauds 
upon  the  land  and  upon  the  other  tenants." 
There  mav  be  acts  equiedly  notorious,  and  there- 
fore equaQy  evincive  of  ownership,  which,  taken 
in  connection  with  a  lonf  possession,  even  if  that 
possession  has  been  sul^ect  to  occasional  intru- 
sion, are  as  fully  suggestive  of  rightl^ul  origin 
as  an  uninterrupted  possession.  Where  any 
proprietary  right  is  exercised  for  a  long  period, 
which,  if  not  founded  upon  a  lawftu  origin, 
would  in  the  usual  course  of  things  be  resisted 
by  parties  interested,  and  no  such  resistance  is 
niade,  a  presumption  may  be  indulged  that  the 
proprietajry  right  had  a  lawful  origin.  The 
principle  b  thus  stated  by  Mr.  Justice  Stephen 
of  the  High  Ck>urt  of  Justice  of  England,  in 
his  Digest  of  the  Law  of  Evidence,  using  the 
term  '^granf  in  a  general  sense,  as  indicating  a 
conveyance  of  realraoperty,  whether  corporeal 
or  hicorporeal:  "When  it  has  been  shown  that 
any  person  has,  for  a  long  period  of  time,  ezer- 
dsed  any  proprietaiy  right  which  might  have 
had  a  lawful  origin  by  grant  or  license  from 
the  Crown  or  from  a  private  person,  and  the  ex- 
ercise of  which  might  and  naturally  would  have 
been  prevented  by  the  persons  interested,  if  it 
had  not  had  a  lawful  origin,  there  is  a  presump- 
tion that  suc<h  right  had  a  lawful  origin  and 
that  it  was  created  by  a  proper  instrument 
which  has  been  lost"    Art.  100. 

This  presumption  may  therefore,  in  some  in- 
stances, be  properly  invoked  where  a  proprie- 
tary right  has  long  been  exerdsed,  although 
the  exclusive  possession  of  the  whole  property 
to  which  the  right  is  asserted  may  have  beea 
occasionally  interrupted  during  the  period  nec- 
essaiy  to  create  a  titlo  by  adverse  possession,  if 
in  addition  to  the  actual  possession  there  were 
other  open  acts  of  ownership.  If  the  interrup- 
tions did  not  impair  the  uses  to  which  the  pos- 
sessor subjected  the  property,  and  for  which  it 
was  chiefly  valnable,  they  should  not  necessa- 
rily be  held  to  defeat  the  presumption  of  the 
rightful  origin  of  his  daim  to  which  the  facta 
would  otherwise  lead.  It  is  a  matter  which, 
under  proper  instmctions,  may  be  left  to  the 


_n  the  present  case,  acts  of  ownership  over 
the  propeity  in  controversy  by  the  anoeston  itk 
title  of  the  defendants,  so  tar  as  they  could  be 
manifested  by  written  transfers  of  it,  either  aa 
conveyances  of  title  or  l^  way  of  security, 
were  exercised  from  1768  for  more  than  a  cen- 
toxy.  The  first  conveyance,  from  which  the  de- 
foidants  traced  their  title,  was  duly  recorded 
in  the  hind  records  of  the  town  soon  after  ita 
execution  hi  that  year.  The  assessment  of 
taxes  on  the  property  to  those  ancestors,  and 
their  payment  of  the  taxes  for  twenty  years  be- 
tween 1770  and  1805,  and  the  assessment  of 
taxes  to  them  or  to  the  defendants  for  seventy- 
seven  yean  after  1805,  and  the  payment  nf 
taxes  by  them,  such  assessment  being  required 
to  be  made,  under  the  laws  of  the  State,  to  oe*  ^^^4*1 
cupants  or  own^n  of  the  land,  are  drcumstan.  ■  ^^3] 
COS  of  great  significance,  taken  in  connection 
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with  theh  constantlv  asserted  ownership.  In 
Bwing  t.  Bu/met,  this  court  speaks  of  the  unin- 
terrupted payment  of  taxes  on  a  lot  for  twenty- 
four  consecutive  years  as  "  powerful  evidence 
of  claim  of  right  to  the  whole  lot."  86  U.  S. 
11  Pet.  54  [9:  680].  Here,  as  seen,  the  taxes 
were  uninterrupt^ly  paid  by  the  defendants 
or  their  ancestors  in  title  for  a  much  longer 
period. 

In  St.  I/mi8  Public  8chool$Y,  Risley's  Heirs, 
the  Supreme  Court  of  Missouri  said:  * 'Payment 
of  taxes  has  been  admitted  in  questions  of  ad- 
verse possession  and  may  have  an  important 
bearing,  as  it  is  not  usualf or  one  owning  realtv 
to  Deflect  paying  taxes  for  a  period  which 
would  be  BufQdent  to  constitute  a  bar  under  the 
Statute  of  Limitations,  or  for  one  to  p^v  taxes, 
having  no  claim  or  color  of  title."  40  Mo.  870. 
In  Davis  v.  Eadey,  which  was  an  action  of 
eiectment,  the  Supreme  Court  of  Illinois  held 
that  receipts  for  taxes  paid  by  the  plaintiff  were 
admissible,  and  said:  "The  payment  of  taxes  in- 
dicated that  the  plaintiff  clauned  title  to  the 
whole  tract.  It  likewise  tended  to  explain  the 
character  and  extent  of  his  possession/  18  111. 
201. 

In  this  case,  the  ancestors  of  the  defendants 
entered  upon  the  land  under  claim  of  title,  and 
opened  and  worked  the  ledge  of  rock  running 
through  it,  as  early  as  1885,  and  from  1846  they 
or  their  tenants  or  lessees  continued,  with  oc- 
casional intervals,  to  work  that  ledge  to  Uie 
time  of  trial  in  18^,  a  period  of  thirty-six  years, 
and  it  does  not  apprar  that  during  that  time  any- 
one ever  interfered  with  their  work  or  com- 
I>lained  of  it.  To  constitute  an  adverse  posses- 
sion it  waa  not  necessary  that  they  should  have 
actually  occupied  or  inclosed  the  land.  It  was 
sufficient  that  they  subjected  it  to  such  uses  as 
it  was  susceptible  of  to  the  exclusion  of  others. 
mieoU  V.  AaH,  85  U.  S.  10  Pet.  442  [9:  487]. 
That  subjection  mieht  be  shown  by  the  quarry- 
tog  of  the  ledge  and  the  removal  of  the  stone, 
without  disturbance  or  complaint  from  any 
quarter.  The  exclusive  working  of  the  quarry, 
under  claim  of  title  to  the  whole  tract  by  virtue 
of  conveyances  in  which  it  was  described, 
might  operate  hi  kw  to  carry  the  possession 
over  the  whole;  and  the  payment  of  taxes  there- 
-_  on  might  authorize  the  jur^  to  infer  a  continu- 

[d54j  oQg  poasession  of  the  whole,  notwithstanding 
any  temporary  and  occasional  intrusion  by  oth- 
ers upon  a  different  part  of  the  tract,  which  did 
not  interfere  with  the  work. 

The  entry  of  the  plahitiff  with  theattonicnr  of 
his  coheirs  hi  1874,  and  the  delivery  of  the  deed 
to  him  with  a  handful  of  earth,  if  weight  and 
consideration  are  to  be  given  to  that  proceeding 
under  the  circumstances  in  which  it  was  made, 
would  only  reduce  the  period  of  undisturbed 
possession  to  twenty-eight  years.  The  cutting 
of  wood  on  a  different  portion  of  the  land  by 
the  Fullers  for  family  use,  or  the  manufacture 
of  baski  ta,  at  occasional  intervals  during  a  por- 
tion of  this  period,  though  competent  for  the 
consideration  of  the  jury,  was  not  necessarily 
an  interruption  to  the  peaceable  occupation  of 
the  hmd,  so  far  as  quarrying  of  the  ledge  and 
tl>e  removal  of  the  stone  were  concerned,  to 
which  uses  the  defendants  and  their  ancestors 
In  title  subjected  it,  and  which  Mopear  to  have 
constituted  its  principal  value.  !Nor  did  it  nec- 
essarily change  the  l^gal  effect  of  the  possessloii 
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for  quanving  the  ledge  with  the  attendant 
claim  to  the  whole  tract. 

In  Wetb  V.  Riefia/rdMon,  the  Supreme  Court 
of  Vermont,  in  speakln?  of  interruptions  in  the 
actual  occupancy  of  real  property  as  effecting 
the  claim  of  continuous  possession  said:  "To 
constitute  a  continuous  "possession  it  is  not  nec- 
essary that  the  occupant  should  be  actually  up- 
on the  premises  continually.  The  mere  fact 
that  time  intervenes  between  successive  acts  of 
occupan^does  not  necessarily  destroy  the  con- 
tinuity of  the  possession.  The  kind  and  fre- 
quency of  the  acts  of  occupancy  necessaryto  con* 
stitute  a  continuous  poasession  depena  some- 
what on  the  condition  of  the  property,  and  the 
uses  to  which  it  is  adapted  in  reference  to  the 
circumstances  and  situation  of  the  possessor, 
and  partly  on  his  intention.  If,  in  the  interme- 
diate time  between  the  different  acts  of  occu- 
pancy, there  is  no  existing  intention  to  continue 
the  possession,  or  to  return  to  the  enjoyment  of 
the  premises,  the  possession,  if  it  has  not  ripened 
into  a  title,  terminates,  and  cannot  afterwards 
be  connected  with  a  subsequent  occupation  so 
as  to  be  made  available  toward  gaining  title; 
while  such  continual  intention  might,  and  gen- 
erally would,  preserve  the  possession  unbrok- 
en." 42  Yt  465-473.  That  was  an  action  of 
trespass  for  cutting  timber  on  the  land  of  the 
plaintiff,  who  was  m  possession  at  the  time,  and 
offered  testimony  to  prove  that  his  possession 
was  earlier  than  the  aefendant's,  ana  also  that 
he  had  acquired  the  land  by  fifteen  years'  ad- 
verse possession.  The  defendant  did  not  show 
a  chain  of  title  back  to  the  original  proprietor 
of  the  land,  but  showed  that  his  grantors  en- 
tered into  possession  in  1885,  and  cut  timber  and 
claimed  to  own  the  land,  and  it  was  held  that 
the  qu^ion  whether  this  entry  interrupted  the 
ion  should   have  been   sub- 


mitted to  the  lury  under  proper  instructions,  in 
connection  with  the  plaintiff's  evidence  of  con- 
tinuous possession  under  those  through  whom 
he  claimed,  and  that  it  was  error  to  refuse  to 
submit  it 

Our  conclusion  Is  that  the  claim  to  the  land 
in  controversy  by  the  defendants  and  theu:  an- 
cestors in  title  for  over  a  century,  with  the  pay- 
ment of  taxes  thereon,  and  acts  of  ownership 
suited  to  the  condition  of  the  property,  and  its 
actual  use  for  thirty-six  or  twenty-eight  years, 
it  matters  not  which,  would  justify  a  presump- 
tion of  a  deed  to  the  original  ancestor,  Jere- 
miah Richardson,  to  quiet  the  possession  of  the 
defendants  ckdmfaig  under  him,  and  the  jury 
should  have  been  permitted  to  presume  such  a 
deed  without  finding  from  the  testimony  that 
there  was  in  point  of  fact  a  deed  which  was  lost. 
If  the  execution  of  a  deed  was  established, 
nothing  further  would  be  required  than  proof 
of  its  contents;  there  would  oe  no  occasion  for 
the  exercise  of  any  presumption  on  the  subject. 
It  is  only  where  there  is  uncertainty  on  this 
pohit  that  the  presumption  is  indulged  to  quiet 
thepotosession. 

ThejudgmerU  cf  the  court  below  muet  he  re- 
versed,  and  the  cause  remanded  for  a  new  trioL 

True  copy.   Teet: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  il 


766 


•78-707 


SiTFBBMB  COXTBT  OF 


Uriisd  Statbl 


Oct.  Tboi, 


THOMAS  BALDWIN,  Flf.inBrr.. 
«. 
J.  G.  FRANKS,  Manhal  of  the  United 
States  of  Aicerioa  foe  the  Dutbiot 
OF  Califobkia. 
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Oriminal  law — conspiracy  U>  driw  Okinsse  wb- 
jecUfram  their  KomM  not  within  seeidona  6608, 
6S36,  JR.  8,^Metion  6619  R.  8.,  iwoalid  in 
iti  operation  within  the  State^—conetmetian 
qf  statutee— civil  righte, 

L  Statutes  that  are  constltuttcmal  In  part  only 
will  be  upheld  so  far  as  they  are  not  in  oonfliot  with 
the  OoDstitution,  proyldedthe  allowed  and  prohib- 
ited parts  are  severable,  so  that  each  may  oe  read 
a^one. 

2.  Section  5^1 1,  K.  S.,  (^nncyt  he  sa&taluod  In  whole 
or  in  part  Id  its  orfemtSon  within  ft  state,  neither 
as  to  a  conspiracy  to  dcprivo  ft  ;  or  protec- 

tion   uiiUer  stute  laws    nor  h  ^  acy  to  de- 

prive bim  of  rji^hto  wcurcd  to  hJ:^  \  >  l  LjeOonstlta- 
Uon.  laws  or  tn-atics  of  th(^  Un1t*^d  Susujs. 


3-  A  coriftpimcy  to  deprive  Chi  neap  aiibjects,  re- 
rtdinff  witbiD  a  Stut^  of  rljeht**  iwciired  to  them  by 
tn.^at.y„  liy  forcibly  ejcpolllnff  tbcm    from   their 


homos  und  tbi^  to^  n  io  which  they  rf^itle,  Is  not  an 
ofEense  within  i«>ction  S.'iO?^,  R.  P.,  which  is  held  to 
apply  only  t^i  ooDeplrQcJesHlfGoflniroltii^QS  in  their 
enjoyment  of  tho  ultictlve  fraachi«e  and  their  civil 
rl|?htB  as  titS^eai* 

L  A  cofisplracv  to  deprive  Chinese  subjects  of 
thii^ir  riirht^  irnder  the  Laws  anil  tri'^ttles  Of  the 
tJnitefl  1^t^ltr'!^  in  not  within  eet'tion  TirJln,  R.  S.  An 
oftenfto  wlih'tn  that  flection  mean?  ^orji-Uliing  more 
than  setting  th*-  hi ws  t  horuwlv-f^  nt  dcj^jmce.  There 
mii'^tTif^  rt  fnri'ildfl  i>'<*fit8tanceii  of  the  iiiitiiority  of 
the  V  :''^  ^hiie  eodeavorlii?  to  carry  tlie 

luwH  IF       I  ■^'  'iiiictn- 

6.  Penal  statutes  must  be  strictly  construed. 
[No.  S84.] 
Submitted  Apr.  H,  1886.    Decided  Mar.  7, 1887. 

XN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  California.  Opin- 
ion below  published,  27  Fed.  Rep.  187.  Re- 
verted. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Mr.  Am  Ij.  Hart*  for  plaintiff  in  error. 

Mr.  Hall  McAllister,  for  defendant  in 
error: 

Any  attempt  to  compel  or  constrain  any 
Chinese  resident  of  this  country  to  remoye  from 
or  to  any  particiilar  place,  or  to  refrain  from 
following  any  lawful  occupation,  or  doing  any 
lawful  work  that  he  may  nndto  do,  is  not  only 
morally  wrong,  but  contrary  to  the  law  of  the 
land. 

The  words  ''priyfleges  and  immunities,'' 
used  in  the  Constttution  in  relation  to  rights  of 
citizens  of  the  different  States,  have  been  fully 
considered  by  this  court  and  ^nerally  defined, 
and  there  can  be  no  doubt  that  the  aefinitions 
given  are  equally  applicable  to  the  same  words 
as  used  in  tde  Treaty  with  China. 

Ward  y.  Md.  79  U.  S.  12  Wall.  430  (20:  452); 
Slaughter  House  Oases,  88  U.  S.  16  Wall.  76 
(21:  408);  OorfiOd  v.  CoryeU,  4  Wash.  (C.  C.) 
880,  884.  See  also  Holden  y.  Joy,  84  U.  S.  17 
Wall.  242  (21:  633);  U.  8.  y.  48  Gallons  of 
Whisky,  93  U.  S.  196,  198  (23:  847). 

This  case  is  not  obnoxious  to  the  several 
cases  in  which  this  court  has  decided  that  cer- 
tain provisions  of  the  United  States  Statutes 
were  merely  intended  to  prohibit  state  action, 
and  had  no  reference  to  tne  conduct  of  individ- 
uals. 

Neither  is  this  case  within  the  operation  of 
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those  dedsiooa  of  this  court  wbidi  hold  that 
the  complaint  Is  inauffldent  in  failing  to  show 
that  the  crime  charged  Is  yiolative  <^  some 
federal  right  poeseesed  by  the  injured  party. 
Here  the  allegations  of  the  complaint  are  clear 
and  distinct,  that  the  whole  object  of  the  cou- 
sphracy  charged,  and  of  all  the  overt  acts  com- 
mittea  in  pursuance  thereof,  was  to  drive 
and  expel  the  Chinese  aliens  in  question  from 
their  homes,  from  the  County  of  Sutter,  frona 
their  rights  of  residence  in  the  Town  of  Nioo- 
laus,  from  their  right  of  labor  in  said  town 
where  they  then  Uved,  and  from  their  right  to 
there  earn  a  livelihood  at  their  respective  lawful 
yocations  as  theretofore. 

The  distinction  which  runs  through  the  cases 
decided  by  this  court  is  that  the  complaint  (to 
bring  the  offense  within  federal  Jurisdiction) 
must  clearly  show,  not  merely  that  the  offend- 
ers haye  committed  a  crime,  but  that  the  crime 
has  been  committed  with  tiie  manifest  intent 
of  defeating  a  federal  right  possessed  by  tlie 
injured  party;  that  where  the  State  interferes 
with  rifl^ts  of  individuals,  guaranteed  to  thenk 
by  the  Constitution  or  laws  or  treaties  of  the 
United  States,  then  such  state  action  comes 
within  the  prohibition  of  the  Acts  of  Congress, 

grovided  Congress  has  taken  appropriate  action 
I  the  premises.  And  so,  also,  where  Con- 
gress has  made  it  an  offense  to  violate  certain 
rights  of  individuals,  that  where  such  Individ- 
ufi  rights  are  violated,  and  such  rights  are 
federsS  in  their  character,  that  is,  rights  guar- 
anteed to  the  injured  individuals  by  the  Con- 
stitution, or  laws,  or  treaties  of  the  United 
States,  that  then  thej  constitute  federal  offenses 
within  the  appropnate  action  of  Congress,  and 
within  the  jurisdiction  of  the  federal  tribunals. 

U.  8.  y.  Reese,  92  U.  S.  217  (28:  564);  U.  A 
V.  Oruikshank,9^  U.  S.  548  (28: 590);  U.  8.  ▼. 
Harris,  106  U.  S.  686-640  (27:  292-294);  jSs 
parte  Tarbrough,  110  U. S.  657-666  (28: 275-279); 
V.  8.  y.  Waddea.  112  U.  S.  79  (28:  673). 

The  drcumstance  that  the  offense  named 
was  committed  within  the  territory  of  the  State 
of  California  does  not  deprive  the  federal  court 
of  jurisdiction  nor  Congress  of  the  power  '*to 
dedne  and  punish"  the  offense. 

U.  8.  y.  HoUiday,  70  U.  8.  8  Wall.  407  aS: 
182);  U.  8.  y.  iS  Gallons  of  Whisky,  98  U.  8. 
188  (28:  846);  EiBparU  Tarbrough,  and  U.  3. 
WaddeU,  supra. 

As  to  the  scope  of  the  treaty-making  power, 
see: 

Holmes  t.  Jennison,  89  U.  S.  14  Pet.  561  (10: 
;  Hauenstein  y.  Lffnham,  100  U.  S.  488 


The  (^yemment  of  the  United  States,  and 
not  the  State  of  California,  is  responsible  for 
the  damages  sustained  by  the  Chinese  aliens  in 
question. 

Chy  Lung  T.  Freeman,  92  U.  S.  275  (28: 550). 

The  question  in  this  case  could  not  have  been 
inyolved  in  U.  8.  y.  Harris,  106  U.  S.  641  (27: 
294).  In  that  case  the  law  alleired  to  have  been 
yiolated  was  a  law  of  the  State;  but  here 
the  law  alleged  to  haye  been  violated  is  a  law  of 
the  United  States,  a  treaty— which  is  the  su- 
preme law  of  the  land. 

A  statute  may  be  regarded  as  constitutional 
for  one  purpose  and  not  for  another. 

Tiemany.Rinker.lQQ  U.  S.  128  (26.  lOS); 
F^opU  y.  HiU,  7  CaL  104;  Of^yw  y.  WHey,  4 
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Oreg.  187;  Mun^  t.  Monroe,  1  Mich.  68;  Oar- 
€&l  T.  Bower,  1  Jiicb.  860;  Bak&r  ▼.  Braman, 
e  Hill,  47. 

f6801  ^^'  C%t<fc7tM^<MW»ltedeUyered  the  opin- 
ion of  thd  coar^: 

This  is  a  writ  of  error  brought  by  Thomns 
Baldwin,  the  plaintiff  in  error,  for  the  review 
of  a  Judgment  of  the  Circuit  Qoxxti  of  the 
United  States  for  the  District  of  California,  re- 
fusing his  discharge  on  a  writ  of  habeas  earpue, 
from  the  custody  of  the  Marshal  of  the  dis- 
trict; and  the  questions  presented  for  consider- 
ation arise  on  a  certificate  of  the  judges  hold- 
ing the  court,  of  a  division  of  opinion  between 
them  in  the  proCTess  of  the  triaL  The  record 
flhows  that  Biudwin  was  held  in  custody 
by  the  Marshal,  under  a  warrrant  issued  by 
a  commissioner  of  the  circuit  court,  on  a 
charge  of  conspiracy  with  Bird  Wilson,  Wfll- 
iam  Havs  and  others,  to  deprive  Sing  Leei  and 
others,  belonging  to  "  a  class  of  Chinese  aliens, 
beinff  •  •  *  subjects  of  the  Emperor  of  China, 
of  the  equal  protection  of  the  laws  and  of 
equal  privileges  and  immuuities  under  the  laws, 

[•SI  ]  for  that  said  *  •  •  persons  so  belonging  to  the 
class  of  Chinese  aliens  did  then  *  *  •  reside 
at  the  Town  of  Nicolau&  in  said  County  of 
Sutter,  in  said  State  of  Califomia,  and  were 
engaged  in  legitimate  business  and  labor  to 
earn  a  living,  as  they  had  a  right  to  do,  and 
they  at  that  time  had  a  right  to  reside  at  said 
Town  of  Nicolaus,  •  •  *  and  ensage  in  legiti- 
mate business  and  labor  to  earn  a  living,  under 
and  by  virtue  of  the  Treaties  existing,  and 
which  did  then  exist,  between  the  Government 
of  the  United  States  and  the  Emperor  of 
China,  and  the  Constitution  and  laws  of  the 
United  States;  but,  nevertheless,  while  said 
•  *  ♦  persons  were  *  •  *  so  residing  and  pur- 
suing their  legitimate  business  and  labor  for 
the  purpose  aforesaid,  said  conspirators  *  *  * 
did,  *  *  •  having  conspired  together  for  that 
purpose,  unlawfullv  ana  with  force  and  arms,, 
▼iolently  and  with  mtimidaUon,  drive  and  ex- 
pel said  persons,  *  •  *  belonging  to  said  class 
of  Chinese,  *  *  *  from  their  residence  at  said 
Town  of  Nicolaus,  •  ♦  ♦  and  did  *  *  •  de- 

Elve  them  ♦  *  •  of  the  privilege  of  conduct- 
g  their  legitimate  business  and  of  the  priv- 
ilege of  laboring  to  earn  a  living,  and,  without 
«ny  1^1  process,  ♦  »  »  placed  said  Chinese 
aliens  ^  *  *  under  unlawful  restraint  and  ar- 
rest, and  so  detained  them  for  several  hours, 
and  *  *  *  by  force  and  arms,  and  with  vio- 
lence and  intimidation,  placed  them  •  «  • 
upon  a  steamboat  barge,  then  nlyine  on  the 
P%ather  River,  and  drove  them  nom  their  resi- 
dence and  labor  and  from  said  county.'' 

The  questions  certified  relate  only  to  the 
sufficiency  of  this  charge  for  the  detention  of 
the  prisoner.  There  are  nine  questions  in  all,  the 
first  six  having  reference  to  section  5519  of  the 
Bevised  Statutes,  and  the  others  to  sections  5508 
and  5386,  as  the  authority  for  the  prosecution. 
The  fourth  fairly  presents  the  whole  case  as  it 
arises  under  section  6519,  and  that  is  as  follows: 

"  4.  Whether  a  conspiracy  of  two  or  more 
persons  in  the  State  of  Califomia,  for  the  pur- 
pose of  depriving  Chinese  residents,  lawfully 
residing  in  Califomia,  hi  pursuance  of  the  pro- 
▼Woni  of  the  several  treaties  between  the 
United  States  and  the  Emperor  of  China,  of;the 
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right  to  live  and  pursue  their  lawful  vocations 
at  the  Town  of  iMioolaus  hi  said  State,  and  in 

Sursuance  of  such  conspiracy '  actually  forci-  [6M1 
ly  expelling  such  Chinese  from  said  town,  in 
the  manner  shown  by  the  record,  is:  1.  A  vio- 
lation of  and  an  offense  within  the  meaning  of 
section  6519  of  the  Bevised  Statutes  of  the 
United  States;  2.  Whether  said  section,  so  f ar  aa 
it  applies  to  said  state  of  facts  and  such  Chinees 
residents,  and  makes  the  acts  stated  an  offense 
against  the  United  States,  is  constitutional  and 
valid." 

The  seventh  presents  all  the  points  for  con* 
sideratidi  under  sections  5308  and  5886,  as  fol*      ^ 
lows: 

"7.  Where  two  or  more  persons,  with  or 
without  disguise,  go  ux>on  the  premises  of 
Chinese  subjects,  lawfully  residing  in  the  State 
of  Califomia,  with  intent  to  prevent  and  hin- 
der their  free  exercise  or  enjoyment  of  any 
right  secured  to  them  by  the  several  Treaties 
between  the  United  States  and  the  Emperor  of 
China,  and  in  pursuance  of  such  conspiracy^ 
forcibly  prevent  their  exercise  and  enjoyment 
of  such  rights,  and  expel  such  Chinese  subjects 
from  the  town  in  whicn  they  reside: 

"  YHietber  (1)  such  acts  so  performed  con- 
stitute an  offense  within  the  meaning  of  the 
provisions  of  section  5508  of  the  Revised  Stat- 
utes of  the  United  States;  and, 

"  (2)  If  so,  whether  the  provisions  of  said 
section,  so  making  said  acts  an  offense,  are  con- 
stitutional and  valid; 

'*  (8)  Whether  such  acts  so  performed  con- 
stitute an  offense  within  the  meaning  of  that 
clause  of  section  5836  of  the  Revised  Statutes 
of  the  United  States,  which  makes  it  an  offense 
for  two  or  more  persons  in  any  State  to  con- 
spire, •  by  force,  to  prevent,  hmder  or  delay 
the  execution  of  any  law  of  the  United  States,* 
or  within  the  meanmg  of  any  other  clause  of 
said  section;  and, 

"(4)  Whether  said  section,  so  far  as  appli- 
cable to  the  facts  stated,  is  a  constitutional  and 
valid  law  of  the  United  States." 

The  precise  question  we  have  to  determine  is 
not  whether  Congress  has  the  constitutional  au- 
thority to  provide  for  the  punishment  of  such 
an  offense  as  that  with  which  Baldwin  is 
charged,  but  whether  it  has  so  done. 

That  the  treaty-making  power  has  been  sur- 
rendered by  the  States  and  s;iven  to  the  United 
States  is  unquestionable.  It  is  true,  also,  that  rAo«i 
the  treaties  made  by  the  United  States  and  in  L^oVj 
force  are  part  of  the  supreme  law  of  the  land, 
and  that  thev  are  as  binaing  within  the  territo- 
rial limits  01  the  States  as  they  are  elsewhere 
throughout  the  dotr.inion  of  the  United  States. 

Arucles  II  and  III  of  a  Treaty  between  the 
United  States  and  the  Emperor  of  China,  con- 
duded  November  17, 1880,  and  proclaimed  l^ 
the  President  of  the  United  States  October  5, 
1881,  are  as  follows: 

Article  II,  "Chinese  subjects,  whether  pro- 
ceeding to  the  United  States  as  teachers,  stu- 
dents, merchants,  or  from  curiosity,  together 
with  their  body  and  household  servants,  and 
Chinese  laborers  who  are  now  in  the  United 
States,  shall  be  allowed  to  go  and  come  of  their 
own  free  will  and  accord,  and  shall  be  accorded 
aU  the  rights,  privileges,  immunities  and  ex- 
emptions whibh  are  accorded  to  the  citizens 
ana  subjects  of  the  most  favored  Nation." 

767 


078-707 


SUFREMB  COUBT  OF  THB  UNITED  StATBB. 


Oct.  TsJin, 


[684] 


Article  m.  '*  If  Chinese  laborers,  or  Cbinese 
of  any  other  class,  now  either  permanently  or 
temponuily  residing  in  the  territory  of  the 
United  States,  meet  with  ill  treatment  at  the 
hands  of  any  other  persons,  the  Government 
of  the  United  States  will  exert  all  its  power  to 
devise  measures  for  their  protection  and  to 
secure  to  them  the  same  rights,  privileges,  im- 
munities and  exemptions  ai  may  he  enjoyed  by 
the  citizens  or  subjects  of  the  most  favored 
Nation,  and  to  which  they  are  entitled  by 
treaty."    22  Stat,  at  L.  827. 

That  the  United  States  have  power  under  the 
Constitution  to  provide  for  the  punishment  of 
those  who  are  guiltv  of  depnvini^  Chinese 
subjects  of  any  of  the  rights,  privileges,  im- 
munities or  exemptions  guaranteed  to  them  by 
this  Treaty,  we  do  not  doubt.  What  we  have 
to  decide,  under  the  questions  certified  here 
from  the  court  below,  is  whether  this  has  been 
done  by  the  sections  of  the  Revised  Statutes 
specially  referred  to.  These  sections  are  as  fol- 
lows : 

Sec.  6519.  "If  two  or  more  persons  in  any 
State  or  Territory  conspire,  or  go  in  disguise 
on  the  highway  or  on  the  premises  of  another, 
for  the  purpose  of  depriving,  either  directly  or 
indirectly,  any  person  or  class  of  persons  of 
the  equal  protection  of  the  laws,  or  of  equal 
privileges  and  immunities  under  the  laws;  or 
for  the  purpose  of  preventing  or  hindering 
the  constituted  authorities  of  any  State  or  Ter- 
ritory from  giving  or  securing  to  all  persons 
within  such  State  or  Territory  the  equal  pro- 
tection of  the  laws;  each  of  such  persons  shall 
be  punished  by  a  fine  of  not  less  than  five  hun- 
dred nor  more  than  five  thousand  dollars,  or  by 
imprisonment,  with  or  without  hard  labor,  not 
less  than  six  months  nor  more  than  six  years, 
or  by  both  such  fine  and  imprisonment''^ 

Sec.  5508.  "Iftwo  or  more  persons  conspire 
0  injure,  oppress,  threaten,  or  intimidate  any 
Itizen  in  tne  free  exercise  or  enioyment  of 
jny  riffnt  or  privilege  secured  to  him  by  the 
Constitution  or  laws  of  the  United  States,  or  be- 
cause of  his  having  so  exercised  the  same;  or  if 
two  or  more  persons  go  in  disguise  on  the  high- 
way, or  on  the  premises  of  another^  with  intent 
to  prevent  or  hinder  his  free  exercise  or  enioy- 
ment of  any  right  or  privilege  so  secured,  tnev 
shail  be  fined  not  more  than  five  thousand  dol- 
lars, and  imprisoned  not  more  than  ten  vears; 
and  shall,  moreover,  be  thereafter  ineligible  to 
any  office,  or  place  of  honor,  profit,  or  trust 
created  by  the  Constitution  or  laws  of  the 
United  States." 

Sec.  5886.  ''If  two  or  more  persons  in  any 
State  or  Territory  conspire  to  overthrow,  put 
down,  or  to  destroy  by  force  the  (Government 
of  the  United  States,  or  to  levy  war  against 
them,  or  to  oppose  by  force  the  authority  there- 
of; or  by  force  to  prevent,  hinder,  of  delay 
the  execution  of  any  law  of  the  United  States; 
or  by  force  to  seize,  take  or  possess  any  prop- 
eny  of  the  United  States  contrary  to  Uie  au- 
fhoritv  thereof;  each  of  them  shall  be  punished 
by  a  fine  of  not  less  than  five  hundred  dollars 
and  not  more  than  five  thousand  dollars;  or  by 
imprisonment,  with  or  without  hard  labor,  for 
a  period  not  less  than  six  months,  nor  more 
than  six  years,  or  by  both  such  fine  and  fan- 
prisonment." 

As  the  charge  on  which  Baldwin  is  held  in 
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custody  was  evidenUy  madeundei  section  5519, 
and  that  is  ihe  section  which  was  most  consid- 
ered in  the  court  below,  we  will  answer  the 
Questions  based  on  that  first.  It  provides  for 
me  punishment  of  those  who  '*in  any  State  or 
Territory  conspire  *  *  *  for  the  purpose  of  de- 
priving, either  directly  or  indirectlv,  any  per- 
son or  class  of  persons  of  the  equal  protection 
of  the  laws,  or  of  eaual  privileges  or  immuni- 
ties under  the  laws." 

In  United  States  v.  Harris,  106  U.  S.  629  [27: 
290],  it  was  decided  that  this  section  was  un- 
constitutional, as  a  provision  for  the  punish- 
ment of  conspiracies  of  the  cnaracter  therein 
mentioned,  within  a  State.  It  is  now  said, 
however,  that  in  that  case  the  conspiracy 
charged  was  by  persons  in  a  State  against  a 
citizen  of  the  United  States,  and  of  the  State, 
to  deprive  him  of  the  protection  he  was  en- 
titled to  under  the  laws  of  that  State,  no  spe- 
dal  rights  or  privileges  arising  under  the  Con- 
stitution, laws,  or  treaties  of  the  United  States 
being  involved;  and  it  is  argued  that,  although 
the  section  be  invalid  so  far  as  such  an  oiTeose 
is  concerned,  it  is  good  for  the  punishment  of 
those  who  conspire  to  deprive  aliens  of  the 
rights  guaranteed  to  them  in  a  State  by  the 
Treaties  of  the  United  States.  In  support  of 
this  argument  reliance  is  had  on  the  well  set- 
tled rule  that  a  statute  may  be  in  part  constitu- 
tional and  in  part  unconstitutional,  and  that 
under  some  circumstances  the  part  which  ia 
constitutional  will  be  enforced,  and  only  that 
which  is  unconstitutional  rejected.  To  give 
effect  to  this  rule,  however,  the  parts — that 
which  is  constitutional  and  that  which  is  un- 
constitutional— must  be  capable  of  separation, 
so  that  each  may  be  read  by  itself.  This  stat- 
ute, considered  as  a  statute  punishing  conspira- 
cies in  a  State,  is  not  of  that  character,  for  in 
that  connection  it  has  no  parts  within  the  mean- 
ing of  the  rule.  Whether  it  is  separable,  so  that 
it  can  be  enforced  in  a  Territory,  though  not  in 
a  State,  is  quite  another  question,  and  one  we 
are  not  now  called  on  to  decide.  It  provides 
in  general  terms  for  the  punishment  of  all  who 
conspire  for  the  purpose  of  depriving  any  pei^ 
son,  or  any  class  of  persons,  of  the  equal  pro- 
tecUon  of  the  laws,  or  of  equal  privileges  or  im- 
munities under  the  laws.  A  single  provision, 
which  makes  up  the  whole  sectfon,  embraces 
those  who  conspire  against  citizens,  as  well 
as  those  who  conspire  against  aliena— those  who 
conspire  to  deprive  one  of  his  rights  under  the 
laws  of  a  State,  and  those  who  conspire  to  de- 

{)rive  him  of  his  rights  under  the  Constitution, 
aws,  or  treaties  oithe  United  States.  The  lim- 
itation which  is  sought  must  be  made,  if  at  all, 
bv  construction,  not  by  separation.  This,  it  has 
often  been  decided,  is  not  enough. 

Thus,  in  United  States  v.  Beese,  92  U.  S.  214 
[28: 568],  the  indictment  was  against  two  of  the 
mspectors  of  a  muiQcipal  election  in  Kentucky, 
unaer  sections  8  and  4  of  the  Act  of  May  31, 
1870,  chap.  114, 16  Stat,  at  L.  140,  which  pro- 
vided in  general  terms  for  the  punishment  of 
inspectors  who  should  wronefully  refuse  to  re- 
ceive the  vote  of  a  citizen  wnen  presented  un- 
der certain  circumstances,  and  for  the  punish- 
ment of  those  who  by  unlawful  means  hindered 
or  delayed  any  citizra  from  doing  any  act  re- 
quired to  be  done  to  qualif yhfin  to  vote,  or  from 
voting,  at  any  election.    There  was  nothing  in 
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tiiher  of  the  sections  to  limit  their  operation  to 
a  lefum]  or  hindrance  "on  account  of  the  race, 
color,  or  .previous  condition  of  servitude"  of 
the  voter,  and  it  was  held  that  they  were  un- 
constitutional because,  on  their  face,  they  were 
broad  enough  to  cover  wrongful  acts  without 
as  well  as  within  the  constitutional  power  of 
Ck)ngres&  An  attempt  was  made  there  as  here 
to  limit  the  statute  by  construction  so  as  to  make 
It  operate  only  on  that  which  Congress  might 
rightfully  prohibit  and  punish,  but  to  this  the 
court  said,  p.  221  [665]:  "For  this  purpose  we 
must  take  these  sections  of  the  statute  as  they 
are.  We  are  not  able  to  reject  a  part  which  is 
unconstitutional,  and  retain  the  remainder,  be- 
cause it  is  not  possible  to  separate  that  which 
is  unconstitutional,  if  there  be  any  such,  from 
that  whidh  is  not  The  proposed  effect  is  not 
to  be  attained  by  striking  out  or  disregarding 
words  that  are  in  the  section,  but  by  inserting 
those  that  are  not  now  there  Each  of  the  sec- 
tions must  stand  as  a  whole,  or  fall  altogether. 
The  language  is  plain.  There  is  no  room  for 
oonstru<Son,  unless  it  be  as  to  the  effect  of  the 
Constitution.  The  question  then  to  be  deter- 
mined is  whether  we  can  introduce  words  of 
limitation  into  a  penal  statute  so  as  to  make  it 
raedflc,  when,  as  express^,  it  is  general  only." 
This  was  answered  m  the  n^^tive,  the  court 
remarking:  "To  limit  this  statute  in  the  man- 
ner now  afldced  for  would  be  to  make  a  new  law, 
not  to  enforce  an  old  one.** 

Following  this  were  the  Trade^Mark  OoMea, 
100  U.  S.^  [26:  6601,  in  which  there  were  in- 
dictments under  sections  4  and  6  of  the  Act  of 
August  14  1876,  chap.  274, 19  8tat.  at  L.  Ul, 
'*to  piinish  tiie  counterfeiting  of  trade-mark 
goods  and  the  sale  or  dealing  m  of  counterfeit 
trade-mark  goods."  Of  this  Act  the  court  said, 
speakinff  through  Jlfr.  JiuUcd  Miller,  p.98  [6631, 
that  its  broad  purpose  "was  to  establish  a  uni- 
versal ^sten](  of  trade-mark  registration,  tix 
the  benefit  of  all  who  had  already  used  atrade- 
mark,  or  who  wished  to  adopt  one  in  the  future, 
without  regard  to  the  character  of  the  trade  to 
which  it  was  to  be  applied  or  the  residence  of 
the  owner,  vdth  the  soUtaiy  exception  that 
those  who  resided  in  foreign  countries  which 
extended  no  such  privileges  to  us  were  excluded 
from  them  here.^'  A  statute  so  broad  and 
Bweepinff  was  then  held  not  to  be  within  the 
oonsntuSonal  grant  of  legislative  power  to  Con- 
gress, but,  p.  06  [662],  "whether  the  trade-mark 
Dears  such  a  reliataon  to  commerce  in  general 
terms  as  to  bring  it  within  oongroBsional  con- 
trol, when  used  or  applied  to  the  classes  of  com- 
meroe  which  fall  within  that  control,"  was 
]noperly  left  undecided.  The  indictment,  how- 
ever, presented  a  case  in  which  the  defendant 
was  charged  with  having  in  his  possession  coun- 
terfeits and  colorable  imitations  of  the  trade- 
marks of  foreign  manufacturers,  and  it  was 
suggested  that  u  Congress  had  power  to  regu- 
nlate  trade-marks  lued  in  oonunerce  with 
foreign  Nations  and  among  the  several  States, 
this  statute  might  be  held  valid  in  that  class  of 
cases,  if  no  further;  but  the  court  decided  other- 
wise, and  in  so  doine  said,  p.  98  [668]:  "While  it 
may  be  true  that  when  one  part  of  a  statute  is 
▼alid  and  constitutional,  and  another  part  is  un- 
constitutional and  void,  the  court  may  enforce 
the  valid  part,  when  they  are  distinctly  sepa- 
fable,  so  that  each  can  stand  alone,  it  is  not 
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within  the  Judicial  province  to  give  to  the  word» 
used  by  Congress  a  narrower  meaning  than  they 
are  manifestly  intended  to  bear,  in  order  that 
crimes  may  be  punished  which  are  not  de- 
scribed in  language  that  brings  them  within 
the  constitutional  power  of  that  body."  And 
^ain,  further  on,  after  citing  United  8tate$  v. 
Seen,  and  quoting  from  the  opinion  in  that 
case,  it  wassaid,  p.  99  [668]:  "If  weshould,in  the 
case  before  us,  undertake  to  make  by  judicial 
construction  a  law  which  Congress  did  not 
make,  it  is  quite  probable  we  should  do  what, 
if  the  matter  were  now  before  that  body,  it  ressi 
would  be  unwilling  to  do;  namely,  to  make  a  ^ 
trade-mark  law  which  is  only  partial  in  its  op- 
eration, and  which  would  complicate  the  rights 
which  parties  would  hold,  in  some  instances 
under  the  Act  of  Congress,  and  in  others  under 
a  state  law." 

The  same  question  was  also  considered  and 
the  former  decisions  approved  hi  United  States 
V.  Harris,  supra,  and  in  the  Virginia  Ooupan 
Cases,  114  U.  S.  806  [29: 197],  it  was  said  that 
"To  hold  otherwise  would  be  to  substitute  for 
the  law  intended  by  the  Ledslature  one  they 
may  never  haye  been  willing  oy  itself  to  enact 

tt  is  su^rgested,  however,  that  Packet  €h.  v. 
Keokuk,  96  U.  S.  80  [24:  877]  and  Presser  v. 
lUinois,  116  U.  8.  262  [29:  tfl6]  are  inconsis- 
tent with  Umted  States  y.  Beese  and  the  Trade- 
Ma/rk  OaseSy  but  we  do  not  so  understand  them. 
In  Backet  Go,  y.  Keokuk  the  question  arose 
upon  an  ordinance  of  the  Ci^r  of  Keokuk  es- 
tablishing a  wharf  on  the  Mississippi  River  and 
the  rates  of  wharfage  to  be  paid  for  its  use.  In 
its  general  scope  the  ordinance  was  broad 
enough  to  include  a  part  of  the  shore  of  the 
river  declared  to  be  a  wharf,  which  was  in  its 
natural  condition  and  unimproved.  The  city 
had,  howeyer,  actually  built,  paved  and  im- 

S roved  a  wharf  at  a  large  expense  within  the 
mits  of  the  ordinance,  and  the  charges  then  in 
question  were  for  the  use  of  the  f acmties  thus 
provided  for  receiying  and  discharging  cargoes. 
An  objection  was  made  to  the  validity  of  the 
ordinance  because  it  provided  for  charges  to  be 
paid  for  the  use  of  the  unimproved  Dank  as 
well  as  for  the  improved  wharves,  but  the  court 
said,  p.  89  1*881]:  "The  ordhiance  of  Keokuk 
has  imposed  no  charge  upon  these  plaintiffs 
which  it  was  beyond  the  power  of  the  dty  to 
impose.  To  the  extent  to  which  they  are  af- 
fected by  it  there  is  no  valid  objection  to  it. 
Statutes  that  are  constitutional  in  part  only  will 
be  upheld  so  far  as  they  are  not  in  conflict  with 
the  Constitution,  provided  the  allowed  and  pro- 
hibited parts  are  severable.  We  think  a  seyer- 
anoe  is  possible  in  this  case  It  may  be  con- 
ceded that  the  ordinance  is  too  broad,  and  that 
some  of  its  provisions  are  unwarranted.  When 
those  provisions  aro  attempted  to  be  enforced, 
a  different  question  may  be  presented."  That 
wss  not  a  penal  statute,  but  only  a  dtv  ordi-  [^8®] 
nance  regulating  wharfage,  and  the  suit  was 
dvfl  in  its  nature.  The  only  question  was 
whether  the  packet  coinpany  was  bound  to  pay 
for  the  use  of  improyea  wharves  when  the  or- 
dinance, taken  in  its  breadth,  fixed  the  charges 
and  required  pavment  for  the  use  of  that  part 
of  the  established  wharf  which  was  unimproved 
as  well  as  that  which  was  improved.  The  pre- 
cise point  to  be  determined  was  whether,  under 
those  drcumstancos,  the  vessel  owners  were 
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excused  from  paying  for  the  use  of  that  which 
was  improved. 

In  Prester  ▼.  IUina%9,  the  indictment  was  for 
«  violation  of  the  proyisions  of  one  of  the  sec- 
tions of  the  Military  Code  of  Illinois,  and  it  was 
•claimed  that  the  whole  Code  was  invalid,  be- 
4»use  in  its  general  scope  and  effect  it  was  in 
conflict  with  title  XYI  of  the  Revised  Statutes 
•of  the  United  States  upon  the  subject  of  "The 
Militia.''  But  the  court  held  that,  even  if  the 
first  two  sections  of  the  Code,  on  which  the  ob- 
jection rested,  were  invalid,  they  were  easily 
separable  from  the  rest  which  could  be  main- 
tained. The  objectionable  sections  related  to 
the  enrolment  of  the  militia  in  the  State  gener- 
ally, and  the  rest  to  the  organization  of  eight 
thousand  men  as  a  "volunteer  active  militia." 
This  evidently  brought  that  case  within  the 
rule  which  controls  the  determination  of  this 
'Class  of  questions,  that  the  constitutional  part 
of  a  statute  may  be  enforced  and  the  unconsti- 
tutional part  rejected,  "where  the  parts  are  so 
distinctly  separable  that  eacdi  can  stand  alone, 
and  where  the  court  is  able  to  see  and  to  declare 
Ihat  the  intention  of  the  Legislature  was  that 
the  part  pronounced  valid  should  be  enforcible, 
even  though  the  other  part  should  fail."  Vir- 
ginia Coupon  Gates,  Uupra].  As  was  said  in 
Allen  v.  Louisiana,  108  U.  S.  84  [26:  819], 
'The  point  to  be  determined  in  all  such  cases 
is  whether  the  unconstitutional  provisions  are 
so  connected  with  the  genera!  scope  of  tiie  law 
as  to  make  it  impossible,  if  these  were  stricken 
out,  to  give  effect  to  what  appears  to  have  been 
the  intent  of  the  Lenslature.^' 

Applying  this  nue  to  the  present  case,  it  Is 
dear  that  section  5619  cannot  be  sustained  in 
whole  or  in  part  in  its  operation  within  a  State, 
unless  United  States  v.  Harris  is  overruled,  and 
this  we  see  no  occasion  for  doins;.  That  case 
was  carefully  considered  at  the  umt,  and  sub- 
sequent reflection  has  not  dianged  our  opinion 
as  then  expressed.  For  this  reason  we  answer 
the  secondf  branch  of  the  fourth  question  which 
has  been  certified  in  the  ne^tive.  This  dis- 
poses of  all  the  other  points  included  in  the  first 
six  questions,  ^and  no  further  answer  to  them 
is  necessary. 

We  come  now  to  the  questions  certified  which 
arise  under  section  55(%.  That  this  section  is 
constitutional  was  decided  in  Ex  parte  Tar- 
hrough,  110  U.  S.  651  [28:  274],  and  United 
States  V.  WaddeU,  112  U.  S.  76  [28:  678].  The 
real  question  to  be  determined,  therefore,  is 
whether  what  is  charged  to  have  been  done  by 
Baldwin  constitutes  an  offense  within  the  mean- 
in'g  of  its  provisions. 

The  section  is  found  in  title  LXX,  chapter  7, 
of  the  Revised  Statutes  embracing  *' Crimes 
aeainst  the  Elective  Franchise  and  CML  Rights 
ox  Citizens;"  and  it  provides  for  the  punishment 
of  those  "who  conspire  to  injure,  oppress, 
threaten,  or  intimidate  any  citizen  in  the  free 
exercise  or  enjoyment  of  any  right  or  privilege 
secured  to  him  by  the  Constitution  or  laws  of 
the  United  States,  or  because  of  his  having  ex- 
ercised the  same; "  and  of  those  who  go  in  com- 
panies of  two  or  more  "in  disguise  on  the  high- 
way, or  on  the  premises  of  another,  with  intent 
to  prevent  or  hinder  his  free  exercise  or  enjoy- 
ment of  any  right  or  privilege  so  secured." 
The  person  on  whom  the  wrong  to  be  punish- 
•Ida  must  be  inflicted  is  described  as  a  eiiu&n. 
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In  the  Constitution  and  laws  of  the  United 
States  the  word  '* citizen"  is  generallv,  if  not 
always,  used  in  a  political  sense  to  designate 
one  who  has  the  rights  and  privileges  of  a  dti-^ 
zen  of  a  State  or  of  the  United  States.  It  is  so 
used  in  section  1  of  article  XIV  of  the  Amend- 
ments of  the  Constitution,  wjiich  provides  thai 
^'All  persons  bom  or  naturalized  in  the  United 
States,  and  subject  to  the  jurisdiction  thereof, 
are  citizens  of  the  United  States  and  of  the 
State  wherein  they  reside;"  and  that  "No  State 
shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  inmiunities  of  dtizena 
of  the  United  States."  Bat  it  is  also  sometimes 
used  in  popular  langnace  to  indicate  the  same 
thing  as  resident,  inhabitant,  or  person.  That 
it  is  not  so  used  in  section  6506  m  the  Revised 
Statutes  is  quite  dear,  if  we  revert  to  the  orig>> 
inal  statute  from  which  this  section  was  taken.  [0911 
That  statute  was  the  Act  of  May  81, 1870,  chap. 
114, 16  Stat  at  L.  140.  "To  enforce  the  righto 
of  dtizens  of  the  United  States  to  vote  in  the 
several  States  of  this  Union,  and  for  other  pur- 
poses." It  is  the  statute  which  was  under  con- 
sideration as  to  some  of  its  sections  in  United 
States  ▼.  Reem,  supra,  and  from  ito  title,  as  well 
as  its  text,  it  is  apparent  that  the  great  purpose 
of  Congrc^  in  its  enactment  was  to  enforce  the 
politicid  rights  of  dtizens  of  the  United  States 
m  the  several  States.  Under  these  drcumstan- 
ces  there  cannot  be  a  doubt  that  originally  the 
word  dtizen  was  used  in  its  political  sense,  and 
as  the  Revised  Statutes  are  but  a  revision  and 
consolidation  of  the  statutes  in  force  December 
1, 1878,  the  presumption  is  that  the  word  has 
the  same  meaning  there  that  it  had  originally. 

This  particular  section  is  a  substantial  re- 
enactment  of  section  6  of  the  original  Act, 
which  is  found  among  the  sections  that  deal 
exdusivdy  with  the  political  rights  of  dtizens^ 
especially  their  right  to  vote,  and  were  evident- 
ly intenaed  to  prevent  discriminations  in  this 
particular  against  voters  on  account  "of  race, 
color,  or  previous  condition  of  servitude.** 
Sometimes,  as  in  sections  8  and  4,  the  language 
is  broader  than  this,  and,  therefore,  as  decided 
in  United  Slates  v.  Beese,  those  sections  are  in- 
operative; but  still  it  is  evervwhere  apparent 
that  Congress  had  it  in  mina  to  legislate  f<« 
citizens,  as  dtizens,  and  not  as  mere  persons, 
leddento,  or  inhabitants. 

This  section  is  highly  penal  hi  its  diaracter, 
much  more  so  than  any  others,  for  it  not  only 
provides  as  a  punishment  for  the  offense  a  fine 
of  not  more  tnan  $5,000  and  an  imprisonment 
of  not  more  than  ten  vears,  but  it  declares  that 
any  person  convictea  shall  "be  thereafter  in- 
eligible to  any  office,  or  place  of  honor,  profit^ 
or  trust  created  by  the  Constitution  or  laws  or 
the  United  Stotes."  It  is  therefore  to  be  con- 
strued  strictiy;  not  so  stricUv  as  to  defeat  the 
legislative  wfil,  but  doubtful  woids  are  not  to 
be  extended  beyond  thehr  natural  meaninj;  in 
the  connection  in  which  they  are  used.  Here 
the  doubtful  word  is  "dtizen,"  and  it  is  used 
in  connection  with  the  rights  and  privilegee 
pertaining  to  a  man  as  a  citizen,  and  not  as  a  TOSSI 
person  only  or  an  inhabitant    And,  besides,  ^ 

the  crime  has  been  classified  in  the  revision 
among  those  which  relate  to  the  dective  fraa- 
diise  and  the  dvil  riffhts  of  dtizens.  For  these 
reasons  we  are  satiraed  that  the  word  dtizee, 
as  used  in  this  statute,  must  be  given  the  same 
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meaning  it  lias  in  the  Fourteenth  Amendment 
of  the  Constitution,  and  that  to  constitute  the 
offense  which  is  there  provided  for.  the  wrong 
must  be  done  to  one  who  is  a  citizen  in  that 
sense. 

It  is  true  that  the  word  "citizen  "  only  occurs 
fn  the  first  clause  of  the  section,  but  in  the  sec- 
ond clause  there  is  nothing  to  indicate  that  any 
other  than  a  citizen  was  meant,  and  the  section 
of  the  original  statute  from  which  this  was 
taken  has  nothing  from  which  any  different 
inference  can  be  drawn.  That  clearly  deals 
with  citizens  slotiid,  and  the  revision  differs 
from  it  only  in  a  re-arrangement  of  the  original 
sentences  and  the  exclusion  of  some  superfluous 
words.  Sections  5506  and  5507^  which  imme- 
diately precede  this  in  the  revision,  dearly  re- 
fer to  political  rights  only,  for  they  both  relate 
to  the  privilege  of  voting,  section  5506  being 
for  the  protection  of  citizens  in  terms,  and  sec- 
tion S507  being  for  the  protection  of  those  to 
whom  the  right  of  suffrage  is  guaranteed  by 
the  Fifteenth  Amendment  of  the  Constitution. 
It  may  be  that  by  this  construction  of  the  stat- 
ute some  are  excluded  from  the  protectiou  it 
affords  who  are  as  much  entitled  to  it  as  those 
who  are  included;  but  that  is  a  defeci,  if  it 
exists,  which  can  be  cured  by  Congress,  but 
not  by  the  courts. 

We,  therefore,  answer  the  first  subdivision 
of  the  seventh  question  certified  in  the  nega- 
tive. The  second  subdivision  need  not  be  an- 
swered otherwise  than  it  has  been  elsewhere  in 
this  opinion. 

It  remains  onh"  to  consider  tbat  part  of  the 
questions  certined  which  relates  to  section 
5836.  That  section  provides  for  the  punish- 
ment of  those  who  conspire:  1,  "to  overthrow, 
put  down,  or  destroy  by  force  the  Government 
of  the  United  States,  or  to  levy  war  against 
them,  or  to  oppose  by  force  the  authority  there- 
of;" or  3,  "by  force  to  prevent,  hinder  or  de- 
lay the  execution  of  any  law  of  the  United 
States;"  or  8,  "by  force  to  seize,  take,  or  pos- 
sess any  property  of  the  United  Slates  contrary 
to  the  authonty  thereof."  This  is  a  re-enact- 
ment of  similar  provisions  in  the  Act  of  July 
81, 1861,  chap.  88, 12  Stat,  at  L.  284,  "To  define 
and  punish  certain  conspiracies,"  and  in  that  of 
April  20, 1871,  chap.  22,  §  2, 17  Stat,  at  L.  18, 
"To  enforce  the  provisions  of  the  Fourteenth 
Amendment  of  the  Constitution  of  the  United 
States,  and- for  other  purposes." 

It  cannot  be  claimed  that  Baldwin  has  been 
charged  with  a  conspiracy  to  overthrow  the 
government,  or  to  levy  war  within  the  meaning 
of  this  section.  Nor  Is  he  charged  with  any 
attempt  to  seize  the  property  of  the  United 
States.  All,  therefore,  depends  on  that  part  of 
the  section  which  provides  a  punishment  for 
"opposing"  by  force  the  authonty  of  the  United 
States,  or  for  preventing,  hindering,  or  delay- 
ing the  "  execution"  of  any  law  of  the  United 
StatAS. 

This  evidently  implies  force  against  the  gov- 
ernment as  a  government.  To  constitute  an 
offense  under  the  first  clause,  the  authority  of 
the  government  must  be  opposed;  that  is  to  say, 
force  must  be  brouj^ht  to  resist  some  positive 
assertion  of  authonty  by  the  government  A 
mere  violation  of  law  is  not  enough;  there  must 
be  an  attempt  to  prevent  the  actual  exercise  of 
Authority.  That  is  not  pretended  in  this  case. 
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The  force  was  exerted  in  opposition  to  a  class 
of  persons  who  had  the  right  to  look  to  the 
government  for  protection  against  such  wrongs, 
not  in  opposition  to  the  government  while  act- 
ually engaged  in  an  attempt  to  afford  that  pro- 
tection. 

So.  too,  as  to  the  secocd  clause;  the  offense 
consists  in  preventing,  hindering,  or  delaying 
the  Government  of  the  United  States  in  the  ex- 
ecution of  its  laws.  This,  as  well  as  the  other, 
means  something  more  than  setting  the  laws 
themselves  at  defiance.  There  must  be  a  forci- 
ble resistance  of  the  authority  of  the  United 
States  while  endeavoring  to  carry  the  laws  into 
execution.  The  United  States  are  boimd  by 
their  Treaty  with  China  to  exert  their  power  to 
devise  measures  to  secure  the  subjects  of  that 
government  lawfully  residine  within  the  terri- 
tory of  the  United  States  agamst  ill  treatment; 
and  if  in  their  efforts  to  carry  the  treaty  into 
effect  they  bad  been  forcibly  opposed  l^  per- 
sons who  had  conspired  for  that  purpose,  a 
state  of  things  contemplated  by  the  statute  taoai 
would  have  arisen.  But  that  is  not  what  Bald-  L^^^J 
win  has  done.  His  conspiracy  is  for  the  ill 
treatment  itself,  and  not  for  hindering  or 
delaying  the  Umted  States  in  the  execution  of 
their  measures  to  prevent  it.  His  force  was 
exerted  against  the  Chinese  people,  and  not 
against  the  government  in  its  effort  to  protect 
them.  We  are  compelled,  therefore,  to  an- 
swer the  third  subdivision  of  the  seventh  ques- 
tion in  the  negative,  and  that  covers  the  fourth 
subdivision. 

This  disposes  of  the  whole  case,  and,  without 
answering  the  ouestions  certified  more  in  de- 
tail, toe  reverse  the  judgment  of  the  Oireuit  Oowri^ 
and  remand  the  ea$e  for  further  proeeedinge  not 
in&miieteni  with  IhM  opinion. 
True  copy.   Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  8. 

Mr,  Juitiee  Field  dissenting: 

I  agree  with  the  majority  of  the  court  in  its 
construction  of  the  different  sections  of  the  Re- 
vised Statutes  which  have  been  under  consid- 
eration in  this  case,  except  the  third  clause  of 
section  5386,  and  the  last  clause  of  section  5508. 

The  third  clause  of  section  5886  declares  that 
if  two  or  more  persons  in  any  State  or  Terri- 
tory conspire  "by  force  to  prevent,  hinder  or 
dcday  the  execution  of  any  1&V7  of  the  United 
States,"  each  of  them  shall  be  punished  hj  a  [702] 
fine  of  not  less  than  $500  or  more  than  $5,000, 
or  by  imprisonment,  with  or  without  hard  la- 
bor, for  a  period  of  not  less  than  six  months 
or  more  than  six  years;  or  by  both  such  fine 
and  imprisonment. 

By  the  Treaty  with  China,  of  1868,  the  United 
States  recognize  the  right  of  Chinese  to  emi- 
grate to  this  country,  and  declare  that  in  the 
United  States  the  subjects  of  that  empire  shall 
enjoy  the  same  privileges  and  immunities  in 
respect  to  residence  which  are  enjoyed  by  citi- 
zens or  subjects  of  the  most  favored  nation. 

The  complaint  agniinst  the  plaintiff  in  error 
is  that  be  conspired  with  others  to  expel  by 
force  from  the  town  of  Nicolaus,  and  the 
County  of  Sutter,  in  the  State  of  California, 
the  subjects  of  the  Emperor  of  China,  who 
were  residing  and  doing  business  there,  and 
in  furtherance  of  the  conspiracy  entered  the 
homes  of  certain  persons  ol  that  class,  seized 
them,  and  forcibly  placed  them  upon  a  barge 
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on  Feather  Biver,  on  tbe  bank  of  which  the 
Town  of  Nicolaus  is  situated,  and  drove  them 
from  the  county,  and  thui.  deprived  them  of 
privileges  and  immunitieB  conferred  by  the 
treaty. 

For  this  alleged  offense  the  plaintiff  in  error, 
with  otiiers,  was  arrested.  On  application  for 
a  ?iabe(u  corpus  for  his  dischar^,  the  judges  of 
the  circuit  court  were  divided  m opinion.  This 
court  holds  that  a  conspiracy  thus  violently  to 
expel  the  Chinese  from  the  county  and  town 
where  they  resided  and  did  business,  and  thus 
defeat  the  provisions  of  the  Trea^,  was  not  a 
conspiracy  to  prevent  or  hinder  by  force  the 
execution  of  a  law  of  the  United  States,  al- 
though a  treaty  is  declared  by  the  Constitution 
to  be  the  supreme  Ikw  of  the  land. 

Under  the  Constitution,  a  treaty  between  the 
United  States  and  a  foreign  Nation  is  to  be 
considered  in  two  aspects— as  a  compact  be- 
tween the  two  Nations,  and  as  a  law  of  our 
countiy.  As  a  compact,  it  depends  for  its  en- 
forcement on  the  good  faith  of  the  contracting 
parties,  and  to  carry  into  effect  some  of  its  pro- 
visions may  require  legislation.  For  any  in- 
fraction of  its  stipulations  importing  a  con- 
tract, the  courts  can  afford  no  redress  except 
as  provided  by  such  legislation.  The  matter 
is  one  to  be  settled  by  negotiation  between  the 
executive  departments  of  the  two  govern- 
ments, each  government  bein^  at  liberty  to  take 
such  measures  for  redress  as  It  may  deem  ad- 
visable. Faster  v.  Neilson,  27  U-  8.  2  Pet.  268, 
814  [7:  416. 4861:  Head  M<mey  Cases,  112  U.  8. 
680,  698  [28:  798,  808];  Taylor  v.  Morton,  2 
Curtis  (C.  C.)  464,  469;  Re  Ah  Lung,  9  Sawy. 
806. 

But  in  many  instances  a  treatv  operates  by 
its  own  force,  that  is,  without  the  aid  of  any 
legislative  enactment;  and  such  is  generally  the 
case  when  it  declares  the  rights  and  privileges 
which  tbe  citizens  or  subjects  of  each  Nation 
may  enjoy  in  the  country  of  the  other.  This 
was  so  with  the  clause  in  some  of  our  early 
treaties  with  European  Nations,  declaring  that 
their  subjects  might  dispose  of  lands  held  bv 
them  in  the  United  States,  and  that  tbeir 
heirs  might  inherit  such  property,  or  the 
proceeds  thereof,  notwithstanding  their  alien- 
ace.  Thus  the  Treaty  with  Great  Britain 
ox  1794  provided  that  British  subjects  then 
holding  lands  in  the  United  States,  and  Ameri- 
can citizens  holding  lands  in  the  dominions  of 
Great  Britain,  should  continue  to  hold  them 
according  to  the  nature  and  tenure  of  their  re- 
spective estates  and  titles  therein,  and  miffht 
grant,  sell,  or  devise  the  same  to  whom  they 
pleased,  in  like  manner  as  if  they  were  na- 
tives, and  that  neither  they  nor  their  heurs  nor 
assi^  should,  as  far  as  might  respect  the  said 
lands,  and  the  legal  remedies  incident  thereto, 
be  regarded  as  flUiens.  Art  14.  A  clause  to 
the  same  purport,  and  embracing  also  mov- 
able property,  was  hi  the  Treaty  with  France 
in  1778,  article  9,  and  also  hi  that  of  1800,  ai^ 
tide  7.  It  required  no  legislation  to  give  force 
to  this  provision.  It  was  the  law  of  the  land 
by  virtue  of  the  Constitution,  and  congress- 
fonal  legislation  oould  not  add  to  its  efflcai^. 
Whenever  invoked  by  the  alien  heirs,  the 
rights  it  conferred  were  enforced  by  the  fed- 
eral courts.  Ohtrae  v.  Chirae,  16  U.  8.  2 
Wheat  859  [4:284];  Oatmeal  v.  Banks,  28  U. 
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8.  10  Wheat  181  [6:2971:  IZuohes  v.  Bdteards^ 
22  U.  S.  9  Wheat  480, 496  [6: 143,  144].  See 
also  the  Treaty  with  the  Swiss  Confederation 
of  1860,  art.  6;  Hauenstein  v.  Lynham,  100  U. 
S.  488  [26:628]. 

This  IS  so  also  with  clauses  found  in  some 
treaties  with  foreign  Nations,  stipulating  that 
the  subjects  or  citizens  of  those  Nations  may 
trade  with  the  United  States,  and  for  that  pur- 
pose freely  enter  our  x>orts  with  their  ships 
and  cargoes,  and  reside  and  do  business  here. 
Thus  the  Trea^  of  Commerce  with  Italy,  of 
February  26, 1871,  provides  that  **  Italian  citi- 
zens in  the  United  States,  and  citizens  of  the 
United  States  in  Italy,  shall  mutually  have  lib- 
erty to  enter,  with  their  ships  and  cargoes,  all 
the  ports  of  tbe  United  States  and  of  Italy  re- 
spectively, which  mav  be  open  to  foreign  com- 
merce. They  shall  also  havelibertv  to  sojourn 
and  reside  in  all  parts  whatever  <h  said  terri- 
tories." Article  1.  These  stipulations  operate 
by  their  own  force;  that  is,  they  require  no 
l^slative  action  for  their  enforcement  Treaty 
01  Commerce  with  Great  Britain  of  1815,  art^ 
1;  renewed  and  continued  for  ten  years  by  art 
4  of  the  Treatv  of  1818,  and  continued  indefi- 
nitely by  art  1  of  the  Treaty  of  1827;  Treaty 
with  Bolivia  of  Mav  18, 1888,  art.  8;  Treaty 
with  Costa  Rica  of  July  10, 1851,  art  2;  Treaty 
with  Greece  of  December,  1887,  art.  1;  Trea^r 
with  Sweden  and  Norway  of  July  4  1B27» 
art.  1. 

The  right  or  privilege  being  conferred  by 
the  treaty,  parties  beeking  to  enjoy  it  take 
whatever  steps  are  necessary  to  carry  the  pro- 
visions into  effect.  Those  who  wish  to  engage 
in  commerce  enter  our  ports  with  their  ships 
and  cargoes;  those  who  wish  to  reside  here  se- 
lect their  places  of  residence,  no  congressional 
legislation  being  required  to  provide  that  thev 
shall  enjoy  the  rights  and  privileges  stipulated. 
All  that  they  can  ask,  -and  aU  that  is  needed^ 
is  such  legislation  as  may  be  necessary  to  pro- 
tect them  m  such  enjoyment.  That  they  have» 
I  think,  to  some  extent,  in  the  clause  punish- 
ing any  conspiracy  to  prevent  or  hinder  by 
force  tke  execution  of  a  law  of  the  United 
States.  The  section  in  which  this  dause  ap- 
pears is  a  re-enactment  in  part  of  the  Act  of 
jtdy  81,  1861,  and  declares,  among  other 
things,  a^conspirac^  of  two  or  more  persons  to 
overthrow  by  force  the  Government  of  the 
United  States,  or  to  oppose  by  force  its  author- 
ity, or  "l^  loice  to  prevent,  hinder,  or  de- 
lay the  execntion  of  any  law  of  the  United 
States,"  or  by  force  to  seize  and  possess  any  of 
their  proper^  against  their  authority,  to  be  a 
high  crime,  and  prescribes  for  it  severe  pun- 
ishment As  thus  seen,  the  section  is  not  in- 
tended as  a  protection  egalnst  Isolated  or  ooc*- 
sional  acts  of  indiyidual  personal  violence^ 
For  such  oflSenses  the  laws  of  the  States  make 
ample  provision.  fX  is  intended  to  reach  cm- 
sptrocMS  against  the  supremacy  and  authority 
A  the  Government  of  the  United  States,  and 
against  the  enforcement  of  its  lawa.  It  is  di- 
rected not  only  agahut  thoee  who  conspire  to 
overthrow  the  government,  bat  those  also  who 
conspire  to  defeat  the  execution  of  iti  laws,  in- 
duding  under  the  latter  treatiesas  weflaastat- 
utes,  and  thtm  permanently  deprive  otfaen  of 
the  rights,  benefits  and  protectl<m  intended  to 
be  conferred  by  aneh  lawa.    In  the  oasebeforo 
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OS,  the  purpose  of  the  alleged  conspiraton  was 
to  permaneDtly  deprive  the  Chinese  residing  in 
Nicolans— not  any  particular  Chinese,  but  all 
of  that  dass  of  persons— of  the  right  of  resi- 
dence conferred  by  the  Treaty.  That  right  is 
not  limited  to  any  particular  place;  it  may  be 
exercised  wherever  it  is  lawful  for  anyone  to 
leside  without  encroachment  upon  the  equal 
right  of  otheis.  The  conspirators  well  knew, 
as  everyone  in  California  knows,  the  provision 
of  the  Treaty  and  its  meaning:  and  thehr  pur- 
pose was  to  nullify  and  defeat  it 

A  tieaty,  in  conferring  a  right  of  residence, 
requires  no  congressional  legislation  for  the  en- 
forcement of  that  right;  the  treatv  in  that  par- 
ticular is  executed  by  the  intended  beneficia- 
ries. They  select  their  residence.  They  are 
not  required,  as  said  above,  to  reside  in  any 
particular  place,  or  do  business  there.  A  con- 
spiracy to  prevent  by  force  a  residence  in  the 
town  or  county  selected  by  them  appears  to  me, 
therefore,  to  be  a  conspiracy  to  prevent  the 
operation — ^that  is,  the  execution — of  a  law  of 
the  United  States,  and  to  be  within  the  letter 
and  spirit  of  the  third  clause  of  section  5836. 
If  the  conspirators  can  expel  the  Chinese  from 
their  residence  in  the  town  and  county  of  their 
selection  without  being  amenable  to  any  law 
of  the  United  States,  they  can,  with  like  ex- 
emption from  leffal  liability,  ei^  the  Chinese 
from  the  entire  State,  and  thus  utterly  defeat 
the  stipulations  of  the  Treaty. 

So,  also,  a  conspiracy  to  prevent  by  force 
ships  belonginff  to  subjects  of  a  foreign  iTation 
—not  any  particular  ship,  but  ships  generally 
belonging  to  them— from  entering  our  ports 
with  ueur  cargoes  would,  in  my  judgment,  bo 
a  conspiracy  to  prevent  by  force  the  operation 
of  the  Treaty  with  that  Nation,  which  stipu- 
lates that  its  subjects  shall  have  that  privilege. 
And  in  all  other  cases  where  a  clause  of  a  treaty 
conferring  rights  or  privileges  operates  bv  its 
own  terms  and  does  not  require  congressional 
legislation  to  give  it  effect,  a  conspiracy  to  pre- 
vent by  force  their  enjoyment  is  a  conspiracy 
to  prevent  by  force  the  execution  of  a  law  of 
the  United  States;  that  is,  to  prevent  its  having, 
with  respect  to  the  rights  and  privileges  stipu- 
lated, any  effectual  operation.  I  do  not  see 
liow  Congress  could  improve  the  matter,  or  do 
more  than  it  has  already  done,  bv  declaring 
that  those  who  thus  conspire  by  force  to  de- 
prive parties  of  the  rights  or  privileges  con- 
ferred by  a  treaty  should  be  punished.  Its 
declaration  to  that  effect  would  be  no  more 
than  what  the  present  law  provides. 

The  last  clause  of  section  5b08  declares  that  "If 
two  or  more  persons  go  in  disguise  on  the  high- 
way, or  on  the  premises  of  another,  with  intent 
to  prevent  or  hinder  the  free  exercise  or  enjoy- 
ment of  any  right  or  privile^  so  secured  [bv 
the  Constitution  or  laws  of  the  United  States], 
th^  diall  be  fined  not  more  than  five  thousand 
dollars,  and  imprisoned  not  more  than  ten 
years;  and  shall,  moreover,  be  thereafter  in- 
eligible to  any  office  or  place  of  honor,  profit 
or  trust  created  by  the  Constitution  or  laws  of 
the  United  States." 

I  do  not  agree  with  the  majority  of  the  court 
that  this  clause  is  limited  in  its  application  only 
to  offenses  against  citizens.  The  first  cltiuse  of 
the  section  u  thus  limited,  but,  in  my  judg- 
foent,  the  last  is  more  extensive,  and  reaches 
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an  invasion  of  the  premises  of  anyone,  whether 
citizen  or  alien,  by  two  or  more  pmons  for 
the  unlawful  purposes  mentioned.  But  I  am 
not  clear  that,  the  qualification  of  going  "  in 
disffuise"  on  the  hignway  does  not  also  extend 
to  tiie  going  on  the  premises  of  another-Hind 
thus  render  the  clause  inapplicable  to  the  case 
before  the  court ;  though  there  is  much  force 
in  the  view  of  ifr.  Justice  Harlan,  that  the 
c!v.use  should  be  read  as  though  its  words  were: 
''  If  two  or  more  persons  go  on  the  highway  in 
disguise,  or  on  the  premises  of  another,  with  the 
intent,"  etc..  thus  making  the  words  "  in  dis- 
guise'* apply  only  to  the  offense  on  the  high- 
way. If  his  view  be  correct,  the  last  provis- 
ion of  ^e  clause  would  describe  the  exact  of- 
fense  charged  against  the  plaintiff  in  error  and  {JQn 
his  co-conspirators— that  they  went  on  the 
premises  of  the  Chinese  with  the  intent  to  de- 

Erive  them  of  rights  and  privileges  conferred 
y  the  Treaty — the  law  of  the  land— «n  intent 
which  they  carried  out  by  forcibly  expelling 
the  Chinese  from  the  town  and  county  of  their 
residence  and  business.  But  without  adopting 
or  rejecting  his  view,  I  prefer  to  place  my  dis- 
sent upon  what  I  deem  the  erroneous  construc- 
tion b^  the  court  of  the  third  clause  of  section 
6336,  in  holding  that  it  does  not  cover  this 
case,  but  applies  only  to  cases  where  there  has 
been  a  forcible  resistance  to  measures  adopted 
by  Congress  for  the  execution  of  a  law,  or  a 
treaty  of  the  United  States. 

The  result  of  the  decision  is  that  there  is  no 
national  law  which  can  be  Invoked  for  the  pro- 
tection of  the  subjects  of  China,  in  their  right 
to  reside  and  do  business  in  this  country,  not- 
withstanding the  language  of  the  Treaty  with 
that  Empire.  And  the  same  result  must  follow 
with  reference  to  similar  rights  and  privilegee 
of  the  subjects  or  citizens  resident  in  this  coun- 
try of  kdlj  other  Nation  with  which  we  have  a 
treaty  with  like  stipulations.  Their  only  pro- 
tection against  any  foreible  resistance  to  tne  ex- 
ecution of  these  stipulations  in  their  favor  Is  to 
be  found  in  the  laws  of  the  different  States. 
Such  a  result  is  one  to  be  deplored. 

Mr.  Jtutiee  Harl«,n,  dissenting: 
By  the  Treatnr  of  1880-1  with  China,  the 
Qovemment  of  the  United  States  agreed  to  exert 
all  its  power  to  devise  measures  for  the  protec- 
tion, against  ill  treatment  at  the  hands  of  otiier 
persons,  of  Chinese  laborers  or  Chinese  of  anv 
other  class,  permanentiy  or  temporarily  resid- 
ing, at  that  time,  in  this  country,  and  to  secure 
to  them  the  same  rights,  i^rivileges,  immuni- 
ties and  exemptions  to  which  the  citizens  or 
subjects  of  the  most  favored  Nation  are  en- 
titi^,  by  treaty,  to  enjoy  here.  It  would 
seem  from  the  decision  in  this  case,  that  if 
Chinamen,  having  a  right,  under  the  Treaty, 
to  remain  in  our  coun^,  are  forcibly  driven 
from  their  places  of  business,  the  Government 
of  the  United  States  is  without  power  in  its 
own  courts  to  protect  them  against  such  vio- 
lence, or  to  punish  those  who,  in  this  way  sub- 
ject them  to  ill  treatment  If  this  be  so,  as  to 
Chinamen  lawfully  in  the  United  States,  it 
must  be  equally  true  as  to  the  citizens  or  subjects 
of  every  other  foreign  Nation,  residing  or  doing 
business  here  under  the  sanction  <n  treaties 
with  their  respective  governments. 
I  do  not  think  that  such  is  the  present  state 
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of  the  law,  and  most  dissent  from  the  opinion 
and  Judgment  of  the  court 

It  IS  conceded  in  the  opinion  of  the  court  to 
be  within  the  constitutional  power  of  Congress 

l«wsi  to  provide— as  by  section  5508  of  the  Revised 
Statutes  it  has  done— that  "  If  two  or  more 
persons  conspire  to  injure,  oppress,  threaten  or 
intimidate  any  citizen  m  the  free  exercise  or  en- 
joyment of  any  right  or  privilege  secured  to 
him  by  the  Constitution  or  laws  of  the  United 
States,  or  because  of  his  having  soexerci»9d  the 
same;  or  if  two  or  more  persons  go  in  disguise  on 
the  highway,  or  on  the  premises  of  another,  with 
intent  to  prevent  or  hinder  his  free  exercise  or 
enjoyment  of  any  riffht  or  privilege  so  secured, 
they  shall  be  fined,  etc  It  is  also  conceded 
that,  in  the  meaning  of  that  section,  a  treaty 
between  this  Government  and  a  forei^  Nation 
Ib  a  "  law  "  of  the  United  States;  and  that  the 
wrongs  done  by  Baldwin  and  others  to  the  sub- 
jects of  the  Emperor  of  China,  named  in  the 
warrant,  prevented  the  free  exercise  f^nd  enjoy- 
ment of  rights  and  privileges  secured  to  those 
aliens  by  the  Treaty  between  the  United  States 
and  China.  I  concur  in  these  views,  but  am 
unable  to  assent  to  the  proposition  that  the  of- 
fense charged  la  not  embraced  by  the  foregoing 
section  or  by  any  other  valid  enactment  of 
Congress. 

My  brethren  hold  that  section  5508  describes 
only  wrongs  done  to  a  "citizen;"  in  other 
words,  that  Congress  did  not  intend,  by  that 
section,  to  protect  the  free  exercise  or  enjoy- 
ment of  riffnts  secured  by  the  Constitution  or 
laws  of  the  United  States,  except  where  citizens 
are  concerned.  This,  it  seems  to  me,  is  an  in- 
terpretation of  the  statute  which  its  language 
neither  demands  nor  iustifles.  Observe  tluit 
the  subject  with  which  Congress  was  dealing 
was  the  protection  of  "  any  right  or  privilege'' 
secured  by  the  Constitution  or  laws  of  the 
United  States.  There  is,  perhaps,  plausible 
ground  for  holding  that  the  first  clause  of  sec- 
non  5508  embraces  only  a  oonapiracy  directed 
against  a  "citizen."  But  the  succeedmg  clause 
describes  two  other  and  distinct  offenses;  name- 
ly, the  eoing  of  two  or  more  persons '  'in  disguise 
on  the  highway,"  and  the  going  of  two  or  more 
persons '  'onXh&premUeB  of  another"'-that  is,up- 
on  the  premises  of  another  jMrsiTnr— with  intent, 
in  either  case,  to  prevent  orhinder  the  free  exer- 
dse  or  enjoyment  by  such  person  of  any  right 
or  privileee  secured  to  him  by  the  Constitution 
or  laws  ox  the  United  States.  The  use  of  the 
word  "another,"  instead  of  " citizen,"  in  the 

[696]  latter  clause,  shows  that,  in  respect  of  rights 
and  privileges  so  secured,  Congrns  had  in  mind 
the  protection  of  persons,  whether  citizens  or 
not.  In  this  view,  the  statute  is  not  unlike  the 
Fourteenth  Amendment,  the  first  section  of 
which  reco^zes  as  well  rights  appertaining 
to  citizenship  as  rights  belonging  to  persons. 
Baldwin,  and  others,  according  to  the  state- 
ments in  the  warrant,  certainly  did  go  "on  the 
premises  of  another,*'  with  the  intent  to  inter- 
fere with  rights  which  the  court  concede  are 
secured  by  treaty,  and,  therefore,  by  the  su- 
preme law  of  the  land.  Chew  Heong  v.  XT.  8, 
112  U.  8.  540  [28:  771] ;  Head  Moneif  Cases, 
112  U.  S.  580  [^  798].  In  my  judgment  the 
case  is  within  ooth  the  letter  and  spirit  of  the 
statute.  It  is,  however,  excepted  by  the  court 
from  its  operation,  by  imputing  to  Congress  the 
774 


purpose  of  withholding  national  protection 
from  those  who  do  not  happen  to  enjoy  the 
privileges  of  American  citizenship,— a  purpose 
inconsistent  with  the  obligations  which  the 
Nation  has  assumed  by  treaties  with  other 
countries.  I  cannot  think  it  possible  that  Con- 
gress, while  providing  for  the  punishment  of 
two  or  more  persons,  who  goon  the  premises  of 
a  citizen,  with  intent  to  prevent  his  free  exer- 
cise or  enjoyment  of  rights  secured  by  the  Con- 
stitution or  laws  of  the  United  States,  purpose- 
ly reframed  from  providing  for  the  punishment 
of  the  same  persons  j^ing  on  the  premises  of 
one,  not  a  citizen,  with  intent  to  prevent  the 
enjoyment  by  the  latter  of  rights  secured  by  the 
same  Constitution  and  laws. 

The  rule  of  interpretation  which  the  court 
lays  down,  if  applied  in  other  cases,  will  lead 
to  strange  results.    We  have  statutes  which 

g've  "  to  every  person  who  is  the  head  of  a 
mily,  or  who  has  arrived  at  the  age  of  twen- 
tv-one  years,  and  is  a  citizen  of  the  United 
States,  or  who  has  filed  his  declaration  of  in- 
tention to  become  such,  as  required  by  the  nat- 
uralization laws,"  etc.  (§§  2m,  2290,  2291), 
the  right,  for  purposes  of  a  homestead,  and  un- 
der certain  conditions,  to  enter  unappropriated 
Bublic  lands.  The  party  making  the  entry,  or, 
'  he  be  dead,  his  widow,  eta,  will  be  entitled 
ultimately  to  receive  a  patent,  provided  he  re- 
sides upon  and  cultivates  the  land  for  a  certain 
length  of  time,  and  provided,  in  the  case  of  the 
foreigner,  he  i^ll  have  become  a  citizen  of  the 
United  States  prior  to  his  application  for  a  pa- 
tent. Now,  suppose  that  an  entry  is  made  un- 
der the  homest^  statute,  by  a  citizen,  and  a 
similar  entry  is  made  at  the  same  time,  in  the 
same  locality,  by  one  who  has  only  filed  his 
declaration  of  intention  to  become  a  citizen. 
During  the  period  of  residence  upon  and  culti- 
vation of  the  lands  both  of  the  parties  so  mak- 
ing entries  are,  we  will  suppose,  forcibly  driv- 
en from  the  land  by  a  kwless  band  of  persons, 
with  the  intent  to  prevent  them  from  perfect- 
ing their  respective  rights  to  a  patent.  In  the 
case  of  the  citizen  thus  wronged,  we  held  In 
United  States  v.  WaddeU,  112U.  S.  76  [28: 
678],  that  he  may  invoke  the  protection  given 
by  section  5508,  and  in  that  way  have  the 
wrong  doers  punished  in  a  court  of  the  Unit- 
ed States  as  therein  prescribed.  But  in  the 
case  of  the  person  who  has  only  declared  his 
intention  to  become  a  citizen,  the  wrong  doers 
cannot  be  reached  by  indictment  in  a  court  of 
the  United  States,  because,  under  the  decision 
in  this  case,  that  section  only  furnishes  protec- 
tion to  citizens. 

It  is  said— though  I  believe  no  such  sugges- 
tion is  made  by  the  court— that  the  words  "if 
two  or  more  persons  go  in  disguise  on  the  high- 
way, or  on  the  premisesof  another,"  apply  only 
when  the  offenders  are  "in  disguise."  I  cannot 
suppose  that  Congress  intendea  to  make  a  db- 
tinction  between  wrong  doers  going  in  disguise 
"on  the  premises  of  another,"  for  the  purpose 
of  interfering  with  rights  secured  bv  the  Con- 
stitution or  laws  of  the  United  States,  and 
wrong  doers  who  openl^r  and  without  masks  en- 
ter upon  the  same  premises  with  a  like  unlaw- 
ful purpose.  It  intended,  rather,  to  guard  the 
homes  of  all  persons  against  invasion  by  com- 
binations of  lawless  men,  who  seek,  by  entering 
those  homes,  to  prevent  the  free  exerdae  or 
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lights  secured  by  the  Constitution  or  laws  of 
the  United  States.  If  the  clause  had  read,  '*if 
two  or  more  persons  go  on  the  highway  in  dis- 
guise, or  on  the  premises  of  another,"  it  would 
never  occur  to  anyone  tfaAt  the  words  "on  the 
premises  of  another"  were  qualified  by  the 
words  "in  disguise. "  The  free  exercise  or  per- 
sonal rights  secured  by  the  United  States  should 
not  be  made  to  depend  upon  the  trifling  cir- 
199B 1  cumstance  that  the  words '  'in  disruise"  precede, 
rather  than  follow,  the  words  ^'on  the  high- 
way." 

in  my  Judgment  the  going  of  two  or  more 
persons,'  whether  openly  or  in  disguise,  on  the 
premises  of  another,  whether  the  latter  be  a  cit- 
izen or  not,  with  intent  to  prevent  his  free  ex- 
ercise or  enjoyment  of  a  ri^t  secured  by  the 
Constitution  or  laws  of  the  United  States,  was 
made  by  section  5508  an  offense  against  the 
United  States. 

I  feel  obliged  also  to  express  my  nonconcur- 
rence  in  so  much  of  the  opinion  of  the  court  as 
holds  that  Congress  is  without  power  under  the 
Constitution  to  make  it— as  by  section  5519  of 
the  Revised  Statutes  it  is  niade— an  offense 
against  the  United  States  for  two  or  more  per- 
sons, in  any  State,  "to  conspire,  or  go  in  dis- 
guise on  the  the  highway,  or  on  the  premises  of 
another,  for  the  purpose  of  depriving,  directly 
or  indirectly,  any  person  or  class  of  persons  of 
the  equal  protection  of  the  laws,  or  of  equal 
privileges  or  immunities  under  the  laws;  or  for 
the  purpose  of  preventing  or  hindering  the  con- 
stituted authorities  of  any  State  *  *  •  from 
giving  or  securing  to  all  persons  within  such 
tate  *  *  *  the  equal  protection  of  the  laws." 
It  is  not  necessary  in  this  case  to  inquire  what 
is  the  full  scope  of  that  clause  of  the  Fourteenth 
Artide  of  Amendment,  which  provides  that 
"No  State  shall  *  ♦  *  deny  to  any  person  with- 
in its  jurisdiction  the  equal  protection  of  the 
laws."  It  is  sufficient  to  say,  that  that  provi- 
tkm  does  something  more  than  describe  the  duty 
and  limit  the  power  of  the  States.  Taken  in 
connection  with  the  fifth  section,  conferring 
upon  Congress  power  to  enforce  the  Amend- 
ment by  appropriate  legislation,  that  provision 
is  equivalent  to  a  declaration,  in  affirmatiye 
language,  that  every  perton  withhi  the  lurisdic- 
tion  of  a  State  has  a  right  to  the  equal  protec- 
tion of  the  laws;  just  as  the  prohibition  in  the 
Thirteenth  Amendment,  against  the  existence 
of  dayery,  operated  not  only  to  annul  state 
laws  upholdmff  that  institution,  but  to  estab- 
lish "universal  civil  and  political  freedom 
throughout  the  United  States,"  and  to  invest 
every  individual  person  within  their  jurisdic- 
tion with  the  right  of  freedom;  Civil  Rights 
Com,  109  U.  S.  20  [27:  842];  and  just  as  the 
^^^^  prohibition  in  the  Fifteenth  Amendment, 
I^^^I  against  the  denial  or  abridgment  of  the  right 
of  citizens  of  the  United  States  to  vote,  on  ac- 
count of  their  race,  color,  or  previous  condition 
of  servitude,  operated  to  invest  such  citizens 
with  "a  new  constitutional  right,"  which 
"comes  from  the  United  States;"  namely,  "ex- 
emption from  discrimination  in  the  exercise  of 
the  elective  franchise,  on  account  of  race,  color, 
or  pievious  condition  of  servitude."  U,  8,  v. 
Cruiktha'nh,  92  U.  8.  542  [23:  5881;  U.  8.  y. 
Bee»e,  92  U.  S.  214,  [28:  56S]. 

In  the  Oinl  Bights  Cases,  p.  28  [848]  it  was 
held  that  Congress,  under  its  express  power  to 
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enforce,  by  appropriate  legislation,  the  provis- 
ions of  the  Thirteenth  Amendment,  could,  so 
far  as  necessary  or  proper,  enact  legislation, 
"direct  and  primar>%  operating  upon  the  acta 
of  individuals,  whether  sanctioned  by  state  leg- 
islation or  not,"  for  the  purpose  of  eradicating 
"all  forms  and  incidents  of  slavery  and  invol- 
untary servitude."    And  since,  in  the  matter 
of  votin^r.  the  exemption  of  citizens  from  dis- 
crimination on  account  of  race,  color,  or  pre- 
vious condition  of  servitude  is  a  right  which 
"comes  from   the   United   States,"   and    is 
"granted  or  secured  by  the  United  States"  (U, 
8.  V.  Ct^iks/iank),  can  it  be  doubted  that  Con- 
gress, under  its  express  power  to  enforce  the 
Fifteenth  Amendment,  by  appropriate  legisla- 
tion, could  make  it  an  offense  against  the  United 
States  for  two  or  more  persons  to  conspire  to 
deny  or  abridge  the  citizen's  right  to  vote,  on 
account  of  his  race  or  color  ?  Is  there  any  rec- 
ognized exception  to  the  general  rule  that  Con- 
gress may,  by  appropriate  legislation,  secure 
and  protect  rights  denved  from  or  guaranteed 
bythe  Constitution  or  laws  of  the  United  States? 
Believing  that  these  questions  must  be  answered 
in  the  negative,  I  am  unable  to  perceive  any 
constitutfonal  objection  to  section  5519;  certain- 
ly, none  of  such  a  serious  character  as  to  justi- 
fy this  court  in  holding  that  Congress  by  enac^ 
ing  it,  has  transcended  its  powers.  If  the  United 
States  is  powerless  to  secure  the  equal  protec- 
tion of  the  laws  to  persons  within  the  jurisdic- 
tion of  a  State,  until  the  State,  by  hostile  legis- 
lation or  by  the  action  of  her  judicial  authori- 
ties, shall  have  denied  such  protection,  and  can 
even  then  interfere  only  throueh  the  courts  of 
the  Union  in  suits  involving  either  the  validi^ 
of  such  state  legislation,  or  the  action  of  the 
state  authorities,  it  is  difficult  to  understand 
why  Congress  was  invested  with  power,  by  ap- 
propriateTegislation,to  en  force  the  provisions  of 
the  Fourteenth  Amendment;  for,  without  sudi 
power  of  legislation,  the  courts  of  the  Union  are 
competent  to  annul  any  state  laws  or  reverse 
any  action  of  state  judicial  officers  which  deny 
the  equal  protection  of  the  laws  to  any  particu- 
lar person  or  class  of  persons.    Indeed,  since 
the  organization  of  the  government,  there  haa 
existed  a  remedy  in  the  courts  of  the  Union 
for  any  denial  in  a  state  court  of  rights,  privi- 
leges, or  immunities  derived  from  the  United 
States.    It  seems  to  me  that  the  main  purpose 
of  giving  Congress  power  to  enforce,  by  legida- 
turn,  the  provisions  of  the  Amendment  was, 
that  the  nghts  therein  granted  or  guaranteed 
might  be  guarded  and  protected  against  lawless 
combinations  of  individuals,  acting  without  the 
direct  sanction  of  the  State.    The  denial  by  the 
State  of  the  equal  protection  of  the  laws  to  per- 
sons within  its  jurisdiction  mav  arise  as  well 
from  the  failure  or  inability  of  the  state  au- 
thorities to  give  that  protection,  as  from  un- 
friendly enactments.    If  Congress,  upon  look- 
ins  over  the  whole  ground,  determined  that  an 
ef&ctual  and  appropriate  mode  to  secure  such 
protection  was  to  proceed  directly  against  com- 
binations of  individuals,  who  sought,  by  con- 
spiracy or  by  violent  means,  to  defeat  tiie  en- 
joyment of  the  right  given  by  the  Constitution, 
I  do  not  see  upon  what  ground  the  courts  can 
question  the  validity  of  le^slation  to  that  end. 
There  is  another  view  of  this  question  which 
seems  to  be  important.  lnUnitea  Btates-v,  Wad- 
lib 
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dM  [iupra],  and  again  in  this  case,  the  court 
has  siulained  the  power  of  Congren  to  enact 
•action  5508,  which,  among  other  things,  makea 
It  an  offense  against  the  United  States  for  two 
or  more  persons  to  "^  in  disguise  on  the  high- 
way, or  on  the  premises  of  another,"  with  m- 
tent  to  prevent  or  hinder  his  free  exercise  or  en- 
joyment of  any  right  or  privilege  secured  by 
the  Constitution  or  laws  of  the  United  States. 
Now,  it  is  diflScult  to  understand  why,  if  Con- 
sress  can  do  this,  it  may  not  make  it  aa  offense 
For  the  same  persons  (§5510)  to  "go  in  disguise 
on  the  highway,  or  on  the  premises  of  another, 
for  the  purpose  of  depriving,  directly  or  indi- 
rectly, any  person  or  dass  of  P^nona  of  the 
equal  protection  of  the  laws."  The  only  pos- 
sible answer  to  this  su/argestlon  is  to  say  that 
"the  equal  protection  of  Uie  laws"  is  not  a  right 
or  privilege  secured  bv  the  Constitution  of  the 
United  States.  But  that,  it  seems  to  me,  can* 
not  be  said  without  doing  violence  to  the  lan- 
guage of  that  instrument,  and  defeating  the  in- 
tention with  which  the  people  adopted  it. 

It  wns  long  since  announced  by  this  court 
that  "Conmss  must  possess  the  choice  of 
means,  and  must  be  empowered  to  use  any 
means  which  are  in  fact  conductive  to  the  ex^ 
ercise  of  a  power  granted  by  the  Constitution." 
U.  8.  V.  Fmer,  6  U.S.  2  Cranch.858  [2:  804]. 
And  in  McOtOloeh  v.  Maryland,  17  U.  S.  4 
Wheat  421  [4:  606],  Chirf  Jtutiee  MarshaU, 
speaking  for  the  court,  said:  "The  sound  con- 
struction of  the  Constitution  must  allow  to  the 
National  Legislature  that  discretion,  with  respect 
to  the  means  by  which  the  powers  it  confers  ar€ 
to  be  cairied  into  execution,  which  will  enable 
that  body  to  perform  the  high  duties  assigned 
to  it  in  the  manner  most  benefldal  to  the  peo- 
ple." In  view  of  these  settled  doctrines  of  con- 
stitutional law,  I  am  unwilling  to  say  that  it  is 
not  appropriate  legislation  for  the  enforcement 
of  the  right,  given  by  the  Constitution,  to  the 
equal  protection  of  the  laws,  for  Congress  to 
make  it  an  offense  against  the  United  States, 
punishable  by  fine  and  imprisonment  for  two  or 
more  persons  in  any  State  to  conspire,  or  go  in 
disguise  on  the  highway,  or  so  on  the  premises 
of  another,  for  the  purpose  of  depriving  him  of 
the  equal  protection  of  the  laws. 

True  oopj.   Tert : 
James  H.  MoKeoney,  CSerk,  Sup.  Court*  17.  B. 


RICHARD  VITER30,  Appt., 

V. 

J.  FRIEDLANDER,  bt.  al.,  Exrs.  of  Sam- 
UEL  FuxDiiANDiEB,  Deceased. 

(See  8.  OL  Reporter^  ed.  707-737.) 

Landlord  and  tenant— nature  of  relation  between^ 
under  CifsU  Code  of  Louisiana — distinction  be- 
tween civil  and  common  lauf— annulment  of 
lease— injuries  by  overflow  through  the  open- 
ing of  a  crevasse  in  levee  of  Mississippi  River— 
"fortuitous  or  unforeseen  events* — review  ef 
authorities, 

1.  The  general  purpose  and  oommon  rule  of  tbe 
dvil  law.  as  expressed  In  the  Ciyll  Code  of  Louisi- 
ana, are  that  the  leeeor  shall  secure  to  the  lessee  the 
poaKSBion,  use  and  enjoyment  of  the  thing  leased, 
against  everything  but  the  fault  of  the  lessee:  and 
that  any  Iosb  of  the  thing,  or  deprivation  of  ra  use 
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and  enjojrnent.  b^  »<!cident*  or  tortuJtoijs  eventB, 
iball  be  bomr  by  tbo  lessor  And  not  hj  the  lesee. 

t  The  openlr^iir  of  a  crevaa^e  In  the  Loui«iatia 
leyeea  by  yie  wuier^  of  iha  MuhIb^ppI  River,  ca.\i^ 
in^  a  plantAtton  to  be  overflowed,  muigt  t)e  eoDJjEil* 
erefl  as  a  "fortuitrnw  Qr  unforeeeen  event,"  within 
the  meaiiing  Bud  wxipe  of  artlclee.  BR97  (2067 j  and 
0690  (Sim>  Of  the  Ct:»d©,  entitling  the  Iceaee,  if  there- 
by the  plnnl^ation  la  wholly  or  partly  doetroyed*  or 
iA  rendered]  iinflt  for  the  purpoif^e  for  whieb  it  was 
leased,  to  have  the  lease  aoniiUed. 

3,  Id  the  case  preAnntieii:^  this  court  fa  of  opinioii 
thut  the  h'mso  LMstng  of  a  sufrar  plaiitatton  to  bo 
used  to  cultivate  ciuj^ax  oanen  the  hijurif^  ptovecl  to 
the  plantation,  and  to  its  capacity  for  producing 
cnue  and  suifur,  aLtiioimted  to  a  partlaJ  deatruction 
of  the  plautiitiOQ,  or,  what  Is  the  samo  thtog  in 
Icjarul  effect,  to  makJnfr  it  eeiwe  to  be  fit  for  the  pur- 
pose for  wnkh  it  wjia  leiL^ied ;  that  tiiose  injuries 
were  caused  by  a  fortuit/>iifl  i>r  unforfweeu  event: 
and  that  under  arUelt6  W^t  \'2&Tt\  and  3969  iWm  of 
the  Civil  Code,  construed  in  the  light  of  other  arti* 
cira,  and  of  the  pHnolplefl  of  the  civil  law.  as  estab- 
lish ^kI  in  LouiniiLDa^  the  plain tilT  is  enti&ted  to  havo 
the  lease  acnuLled^ 

i.  The  on!  iiiEiry  rules  of  interpretation  of  stat- 
utes are  appllcftlDle  to  the  Loul<(iiina  Code, 

5<.  In  construing  tboeo  parts  nf  the  Code  which  re^ 
eeact  prOTidons  oraiftnaily  eiincLerl  in  both  the 
Engl  Lib  and  li«ikch  langua^res,  both  texts  may  be 
taken  into  oonaideratlon ;  but  if  the  two  oaanot  be 
racoDcUed,  the  English  tnu?tprevaiL 
(No.  703,] 

Submitted  Jan,  4, 1M87,  Bedded  Mareh  7\  ISS7, 

A  PPEALfrom  the  Circuit  Court  of  the  United 
J\-  Stales  for  the  Ea-^tern  District  of  Lotiisinu a. 
OpiDion  below,  24  Fed.  Rap,  320.     B^v^mt 

Statement  of  the  case  by  Mr.  JttHice  Gr&y:   [708] 

Thla  was  a  petitioD,  filed  October  2, 1884,  hj 
a  citizen  of  Fmnce  ogainfit  a  citixen  of  Lou i si* 
ana,  to  hdduI  a  lease  of  a  sugar  plantation  from 
tbe  defendant  to  the  petitioner  for  five  years; 
and  allei^ng  Ihat  by  an  eximordtuary  rise  of 
the  MiBsiBsippi  Ttiv^r,  which  could  not  have 
been  foreseen »  and  without  any  fault  of  the 
lessee,  a  crevasse  was  made  In  the  levees  of  « 
neifrh boring  plantation,  the  leased  plantation 
over  fill  wed,  all  the  cane  destroyed,  and  the 
plantation  rendered  wholly  unfit  for  the  pur- 
pi>se  for  which  it  had  been  leased;  and  that  the 
potltitjoer  requa^tM  tbe  defendant,  as  soon  as 
the  water  from  the  orevasse  should  have  with- 
drawo»  to  put  back  the  plantation  in  the  same 
condition  as  when  leased,  and  to  replace  tbe 
plant  cane  and  stubble,  and  the  defeodant  re- 
fused to  do  io.  By  direction  of  the  circuit 
court,  tbe  case  waa  transf erred  to  the  chancery 
side,  apd  the  p«=titioner  filed  a  bill  iu  equity, 
contai:>ing  similar  allegatiooa^  and  praying  for 
like  relief. 

The  leaM  In  ouestion  was  dated  October  2T, 
1883,  and  was  of  "a  aupar  plantation,  situated  f  fy^oi 
in  tbe  parish  of  St.  Charles  In  this  State,  known  I  •  "*  J 
as  Fried  lander's  plantation,"  and  "all  the  build- 
ings, outhousea,  fences,  augar  houses,  and  other 
appurtcQanrcrt  thereof"  fpaJticularly  deacribed), 
from  September  27, 1883,  to  December  15, 1888^ 
at  an  annual  rent  of  $5^000^  which  the  lessee 
agreed  to  pay;  and  oontained  tbe  follow  iog 
provisions: 

"And  til  e  said  lessor  further  declared  that  he 
doea  hereby  give  unto  mid  le^^ee  all  of  the 
growing'  cane  crop  of  188*1  now  stand inrr  in  tb« 
litdd,  wlxich  the  said  lessee  expressly  binds  him- 
self to  plant  as  a4^ed  cane  od  said"  plant  a  lion; 
and  to  ruimburse  said  lessor  for  said  catie  crop, 
said  lesiu'e  binds  himself  to  leave  on  said  plants* 
tion  for  the  sole  use  and  benefit  of  said  lessor, 
al  the  termination  of  this  letue,  Decomt)er  IS, 
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1888,  dgbtj-fiye  acres  of  f  ull-standed  seed  cane 
<sach  aa  la  usually  called  first  year's  stubble) 
wblch  baa  been  tborouehly  cultiyated,  cut  at 
tbe  proper  time  for  saving  seed,  and  caiefullT 
windrowed,  especially  for  seed;  and  in  addi- 
tion tbercto,  said  lessee  shall  also  leave  on  said 
plantation  for  said  lessor  not  less  than  two  hun- 
dred acres  of  stubble  from  what  is  called  plant 
cane,  which  shall  be  properly  protected  in  the 
ground." 

''And  said  leasee  binds  himself  to  deliver 
said  plantation  at  the  expiration  of  this  lease, 
with  the  ditches  in  a  good  drainmg  condition, 
auflScientlyso  for  the  proper  cultivation  of  as 
much  land  as  may  have  been  under  cultivation 
by  said  lessee  during  his  fourth  year's  occupan- 
cy of  said  plantation;  and  the  foregoing  clause 
means  that  said  lessee  shall  not  neglect  nor  al- 
low the  filling  up  of  said  ditches  during  the  last 
Tear  of  this  leaae,  any  more  than  ditches  usual- 
ly fill  up  in  one  year  on  a  well  managed  sugar 
plantation  in  good  cultivation." 

'*And  the  said  lessor  further  declared  that  he 
kavea  with  said  lessee,  to  be  used  in  the  culmre 
of  sugar  cane  on  said  phmtation,  thirty-four 
mules,"  valued  at  $8,700,  and  implements  of 
husbandry  jmd  sugar  culture  (particularly  enu- 
merated), valued  at  $500;  aJl  of  which  the 
lessee  agrees  to  return  in  kind  or  value  at  tho 
expiration  of  the  lease. 

The  answer  admitted  the  execution  of  the 
lease;  and  that  in  MarclL  1884,  when  the  wa- 
ters of  the  Mississippi  River  were  at  their 
usual  spring  rise  or  flood,  the  levees  along  its 
banks  near  the  leased  property  gave  way,  and 
inundated  the  country  to  some  extent;  and  the 
demand  and  refusal  to  restore  the  plantation  to 
its  original  condition  and  to  replace  the  cane ; 
but  denied  the  other  allegations  of  the  bilL 

After  the  fllinx  of  a  general  replication,  the 
case  was  referredf  to  a  master,  who  reported  the 
facts  as  follows: 

"The  lessee  on  entexln^  upon  the  lease,  ac- 
cording to  the  evidence,  found  the  ditches  in  a 
bad  condition,  and  uo  canal  into  which  to  drain 
the  fields,  except  one  on  the  lower  side  of  the 
phmtation  In  order  to  prepare  the  ground  for 
cultivation  of  sugar  oane,  he  decioed  that  a 
more  perfect  mtemxft  drainage  was  necessary, 
and  he  causea  a  canal  to  be  dug  through  the 
center  of  the  plantation  from  the  front  to  the 
swamp,  and  enlarged  and  deepened  the  ditch- 
eB,securing  thereby  a  better  system  of  drainage. " 
*'In  March,  1884,  a  crevasse  occurred  upon 
what  is  known  as  the  Davis  plantation,  the 
back  waters  from  which  crevasse  overflowed  a 
large  portion  of  the  Friedlander  plantation,  es- 
pecially that  portion  used  for  cultivation,  and 
It  was  under  water  for  several  months. 

"The  damage  caused  by  this  overflow  I  find 
from  the  evidence  to  be  as  follows:  The  lessee 
lost,  by  reason  of  said  overflow,  the  entire  crop 
of  sugar  cane  of  1884;  that  is,  the  200  acres  of 
stubble  cane  and  the  85  acres  of  plant  cane  were 
destroyed;  Uie  di:cUes  were  partially,  and  in 
some  places  entirely,  filled;  tbe  canals,  espe- 
ciaUv  the  one  due  by  the  lessee,  were  partially 
filled,  and  the  bridges  generally  swept  away;  the 
water  remained  over  the  land  until  July,  1884; 
a  deposit  was  left  over  the  land  of  from  three 
Inches  to  six  inches.  To  cultivate  the  land  as  a 
•agar  plantation  tbe  followin;^  year  (1886)  it 
would  require  ditches  to  be  red  ug,  the  canals  to 
tM  r.  S.  U.  8..  Book  «'> 


be  opened  or  cleaned  out,  the  biidgep  re- 
placed, and  seed  cane  to  be  obtained  and 
planted,  all  at  considerable  expense,  to  put  the 
plantation  In  the  condition  it  waa  at  date  of 
the  crevasbe." 

The  plaintiff  admits  the  plantation  would 
grow  a  crop  of  cane.  But  it  would  require  a 
considerable  sum  of  money  and  labor  to  put  it 
in  ^ood  condition  for  the  growing  of  cane;  that 
is,  it  would  require  seed  cane,  tne  canals  and 
ditches  to  be  dug  out,  and  bridges  rebuilt. 
This  work  is  an  incident  to  the  growing  of  a 
crop  of  sugar  cane  annually.  £>me  years  it 
may  require  more  seed  cane,  more  labor  to  put 
the  canals  and  ditches  in  order  than  in  others; 
The  land  therefore  has  not  ceased  to  be  fit  for 
the  purposes  for  whidi  it  was  leased;  on  the 
contrary,  some  of  the  witnesses  suggest  that  the 
deposit  has  enriched  and  great^  benefited  the 
land. 

The  master,  after  discussing  at  length  the  law 
of  the  case,  concluded  and  reported  that  the  prop- 
erty leased  was  not  destroveu,  and  had  notceas^ 
to  be  fit  for  the  purpose  for  which  it  was  leased ; 
that  the  loss  of  the  growing  crop,  the  partial 
filling  of  the  canals  and  ditdies,  and  the  wash- 
ing away  of  the  bridj;es,  were  not  caused  by  an 
"unforeseen  event :'^  that  equity  could  give 
no  relief  to  the  plaintiff,  and  that  his  bill  should 
be  dismissed. 

Exceptions  taken  by  the  plaintiff  to  the 
master's  report,  in  regard  both  to  his  findings  of 
fact  and  to  his  conduisions  of  law,  wore  over- 
ruled by  the  circuit  court,  and  a  decree  en- 
tered for  the  defendant,  dismissing  the  bill.  24 
Fed.  Hep.  820. 

Tbe  plaintiff  appealed  to  this  court,  and  filed 
the  following  asalgnment  of  errors: 

"1.  That  when  property  leased  has  been 
rendered  unfit  for  the  purpose  for  which  it 
was  leased,  by  the  act  of  Qod,  the  lease  is  dis- 
solved. 

"2.  That  the  facts  show  that  the  plantation 
leased  as  a  sugar  plantation  has  been  destroyed, 
and  the  lease  Is  at  an  end. 

"3.  That  sugar  cane,  which  is  in  the  form  of 
plant  and  rattoon  or  stubbles,  is  a  part  and  por- 
tion of  the  land,  and  when  destroyed  the  de- 
struction annuls  the  lease. 

"4.  That  the  draining  ditches  and  canals, 
dug  by  the  lessee  in  fulfillment  of  his  obliga- 
tion under  his  lease,  become  the  property  of 
the  lessor,  and  when  destroyed  by  a  crevasse  it 
becomes  the  duty  of  the  lessor  to  put  them  back 
in  the  condition  they  were  before  the  crevasse. 

"5.  That  when  a  lessor  is  duly  put  in  default 
to  fulfill  a  part  of  his  obligations  as  landlord,and 
refuses,  the  lease  is  diasolved." 

Meur$.  Ciubrles  Lonque  and  Albert 
Voorhiest  for  appellant. 

Msisn.  Georse  H.  Brau^hn  and 
Chmrles  F.  Buck,  for  appeUeea. 

Mr,  JutHee  ^rm^j^  after  stating  the  case  as 
above  reported,  delivered  the  opinion  of  the 
court: 

In  considering  this  case,  it  is  important  to 
keep  in  mind  that  the  view  of  the  oommon  law 
of  England  and  of  most  of  the  United  States, 
as  to  tne  nature  of  a  lease  for  years,  is  not  that 
which  is  taken  by  the  civil  law  of  Rome,  Spain 
and  France,  upon  which  the  Civil  Code  of 
Louisiana  is  based. 
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The  common  law  and  the  ciyil  law  concur  in 
holding  that  in  the  case  of  an  executed  sale  a 
gubaequent  destniction  of  the  property  by  any 
cause  18  the  loss  of  the  buyer.  Keipent  domino. 
They  also  concur  in  holding  that  performance 
of  an  executoiy  obligation  to  convey  a  specific 
thing  is  ezcus^  by  tne  accidental  destruction 
of  the  thing,  without  the  fault  of  the  obligor, 
before  the  conveyance  is  made.  Taylor  v. 
Caldwdl,  8  B.  &  S.  826;  WdU  v.  Calnan,  107 
Mass.  514;  Pothier,  Oblijntions,  nos.  657,  668; 
Contrat  de  Louage,  no.  65;  Civ.  Code  La.  art 
2219  (2216). 

But  as  to  the  nature  and  effect  of  a  lease  for 
years,  at  a  certain  rent  which  the  lessee  agrees 
to  pay,  and  containing  no  express  covenant  on 
the  put  of  the  lessor,  the  two  systems  differ 
materiaUv.  The  common  law  regards  such  a 
lease  as  the  gnmt  of  an  estate  for  years,  which 
the  lessee  t<£esa  title  in,  and  is  bound  to  pay 
the  stipulated  rent  for,  notwithstanding  any  in- 
Jury  by  flood,  fire  or  external  violence,  at  least 
unless  the  injury  is  sudi  a  destniction  of  the  land 
as  to  amount  to  an  eviction;  and  by  that  law  the 
lessor  is  under  no  implied  covenant  to  repair,  or 
even  that  the  premises  shall  be  fit  for  the  purpose 
for  which  they  are  leased.  Funoler  v.  Bott,  6 
Mass.  68;  8  Kent.  Com.  466,  466;  Broom,  Le- 
gal Maxims,  8d  ed.  218, 214;  Doupe  v.  GAnn,  46 
N.  Y.  119;  King9tmry  v.  WeitfaU,  61 N.  Y.  856. 
Naumberg  v.  Toung,  16  Vroom,  881;  Botoe  v. 
Bunking,  185  Mass.  dQ0;IlanckeiterWaTehou9e 
Oo.  V.  Carr,  L.  R  5  C.  P.  D.  507. 

The  civil  law,  wi  the  other  hand,  regards  a 
lease  for  years  as  a  mere  transfer  of  the  use  and 
enjoyment  of  the  property;  and  holds  the  land- 
lord bound,  without  any  express  covenant,  to 
keep  it  in  repair  and  otherwise  fit  for  use  and 
enjoyment  lor  the  purpose  for  which  it  is 
leawd,  even  when  the  need  of  repair  or  the  un- 
fitness is  caused  by  an  inevitable  accident;  and 
if  he  does  not  do  so,  the  tenant  may  have  the 
lease  annulled,  or  the  reni  abated.  Dig.  19,  2, 
9,2;  19,  2,  16,  1,  2;  19,  2,  25,  2;  19,  2,  89;  2 
Gomez,yariae  Hesolutiones,  c.  8,  §§  1-8, 18, 19; 
Gregorio  Lopez,  in  5  Partidas,  tit  8,  U.  8,  22; 
Domat.  Droit  Civil,  pt  1,  lib.  1,  tit  4,  sec.  1, 
DO.  1;  sec.  8,  nos.  1,  8,  6;  Pothier,  Contrat  de 
Louage,  nos.  8,  6,  11,  22.  68, 108, 106, 189-155. 

It  is  accordingly  laid  down  in  the  Pandects, 
on  the  authority  of  Julian.  "  If  anyone  has  let 
an  estate,  that,  even  if  anything  happens  by  f>i» 
mqfar,  he  must  make  it  good,  he  must  stand  by 
his  contract,"  «>  gui$  fundum  loeaverit,  ui^  eU- 
cmai  quid  vi  majore  accidisset,  hoe  ei  mrmtare- 
tur,  pado  Handum  eue;  Dig.  19.  2, 9,  2;  and  on 
the  authority  of  Ulptan,  that  "A  lease  does  not 
change  the  ownership,"  non  wUt  loeatio  domino 
ium  mutare;  Dig.  19,  2,  89;  and  that  the  lessee 
has  a  riffht  of  action,  if  he  cannot  enjoy  the 
thing  which  he  has  hired,  ri  re  guam  etmduxit 
frui  non  lieeat,  whether  because  nis  possession, 
either  of  the  whole  or  of  part  of  the  field,  is  not 
made  good,  or  a  house,  or  stable  or  sheepfold, 
is  not  repaired;  and  the  Uindlord  ought  to  war- 
rant the  tenant,  dominum  cohno  prcBtiare  dAere, 
agunst  every  irresistible  force,  amnim  vim  eui 
resisH  non  potest,  such  as  floods,  flocks  of  birds, 
or  any  like  cause,  or  invasion  of  enemies;  and 
if  the  whole  crop  should  be  destroyed  by  a 
heavy  rainfall,  or  the  olives  should  be  spoued 
by  bUght,  or  by  extraordinary  heat  of  the  sun, 
wiafertare  non  auusto^  it  would  be  the  loss  of 
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the  landlord,  damnum  domini  futurum;  and  so 
if  the  field  f aUs  in  by  an  earthquake,  for  there 
must  be  made  good  to  the  tenant  a  field  that  he 
can  enioy,  oportere  enim  agrum  prtBttari  can- 
duetor%,  ut  firui  possit:  but  if  anv  loss  arises 
from  d^ects  in  the  thmg  itself,  n  qua  tamen 
vitia  ex  ipsa  re  ariantur,  as  if  wine  tains  sour,  [714] 
or  standing  com  is  spoiled  by  wonns  or  weeds, 
or  if  nothing  extraordinary  happens,  «>  mtv 
nihH  exiraeonnutudinem  aedderii^  it  is  the  loss 
of  the  tenant,  damnum  eoUmi  eem.  Dig.  19, 2; 
15. 1,  2. 

So  Domat  says:  "If  the  tenant  is  expelled 
by  the  act  of  the  soverei^,  by  vie  majer,  or  by 
some  other  aoddent,  or  if  the  property  is  de- 
stroyed by  an  inundation,  by  an  eaithquake,  or 
other  event,  the  lessor,  who  was  bound  to  give 
the  property,  cannot  demand  the  rent,  and  will 
be  bound  to  restore  so  much  of  it  as  he  has  re> 
ceived,  but  without  any  other  damages;  for  no 
one  ought  to  answer  for  accidents."  Droit 
Civil,  pt  1,  lib.  1.  tit  I,  sec.  8,  no.  8.< 

Pothier  brings  out  the  same  principles  more 
fully,  as  applicable  to  cases  resembling  the  case 
at  bar,  sayW:  "When  the  thing  leased,  which 
the  lessor  offers  to  deliver  to  the  lessee,  is  found 


not  to  be  entire,  the  lessor  having  lost  a  part  of 
it  since  the  contract,  or  when  it  is  not  in  the 
same  condition  in  which  it  was  at  the  time  of 
the  contract;  when  what  is  wanting  in  the 
thing,  or  when  the  change  that  has  happened 
in  the  thing,  is  such  that  the  lefsee  would  not 
have  been  willing  to  hire  this  thhig,  if  it  had 
been  such  as  it  has  since  become;  in  that  case, 
the  lessee  has  the  right  to  refuse  to  receive  the 
thing,  and  to  demand  the  annulment  of  the  con- 
tract This  takes  place,  even  if  it  is  by  a  «i# 
nuffar  occurring  shioe  the  contract,  that  the 
thing  is  no  longer  entire,  or  is  destroyed;  as, 
for  example,  if,  since  the  contract,  lightning 
has  burned  a  considerable  i>art  of  the  house 
that  ^ou  have  leased  to  me,  and  the  rest  is  not 
sufiScient  for  me  to  dwell  in  with  my  family; 
or,  if  a  field,  that  you  have  leased  to  me,  has 
been  inundated  by  an  overflow  of  a  riyer,  which 
has  left  a  hurtful  deposit  that  has  spoOed  the 
grass;  but  in  this  case  I  can  only  demand  the 
annulment  of  the  bargain,  without  beinff  able 
to  claim  any  damages  for  its  nonexecutton."* 
Contrat  de  Louage,  no.  74. 

Again;  after  laying  down  the  general  prind-  [715] 
pies  that  "the  tenant,  lessee  or  farmer  ought 
to  have  an  abatement  of  the  whole  rent,  when 
the  lessor  has  not  been  able  to  procure  him  the 
enjoyment  or  the  use  of  the  thing  leased;*  and 
that  "when  the  tenant  has  not  been  absolutely 
deprived  of  the  enjoyment  of  the  thing,  but  by 
an  unforeseen  accident  his  enjoyment  has  suf- 
fered a  change  and  a  veiy  considerable  dimino- 


i'*8.  81  lei 
^rtolt  ou  si  rh6rltaffe  i>6ril  per"un~^6^ 


I  le  preneur  est  expuM  par  le  fUt  du  prb 
force  majeure,  ou  par  quelqae  autre 


»rinoe^ 


par  un  tremblement  ae  terre,  ou  autre  dvtoement^ 
le  boiUeur.  qui  Stait  tenu  de  donner  le  f onds,  ne 
pourra  pretendre  le  prbc  duba]l,et  sera  teouda 
rendreoe  quMlen  avaltreon«  malssaosauoan  autre 
dAdommagement;  car  penoone  ne  dolt  tiipondf 
dm  oas  f ortuitB.** 

•**74.  Lorsquelacboeelouteiquelelooateiiroffrv 
de  d6livrer  au  conducteur,  ne  se  trouye  pas  entt^re, 
le  locateur  en  ayant  perdu  une  partte  depute  le  oon- 
trat  ou  lorsqu^elle  ne  se  trouve  pas  au  mtee  ^tat 

3u*eUe  6tait  Ion  du  contrat;  quand  oe  qui  manque 
e  la  oboee,  ou  quand  le  cbanirement  qui  est  arrlv^ 
dans  la  chose,  est  tel  que  le  conducteur  n*eAt  ma 
vouhi  prendre  oette  choee  i  loyer,  si  elle  se  lilt 

123  r.  * 
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tk>D,  be  can  demand  a  proportionate  diminution 
in  the  rent,  darinff  the  time  that  hia  enjoyment 
has  sofleied  that  dimination;"  he  Bays  that,  ac- 
cording to  these  principles, "  when  by  v%$  rnqfar 
a  farmer  has  been  deprived  of  the  power  of 
nthering  the  fruits  of  one  of  the  years  of  his 
leaae;  aslf  an  enemy  has  ravaged  all  the  stand- 
ing com  on  the  land  leased,  or  all  the  fruits  yet 
ungathered  have  been  destroyed  by  an  overflow 
of  a  river,  or  by  a  swarm  of  locusts,  or  by  any 
like  accident:  in  all  these  cases,  the  farmer 
ought  to  have  an  abatement  of  the  year's  rent; " 
but  that  "the  accident,  ^hich  has  caused  a 
considerable  loss  of  the  fruits,  must  be  an  ex- 
traordinary accident,  and  not  one  of  those  ordi- 
nary and  frequent  accidents  which  a  farmer 
ofu^t  to  expect  For  example,  the  tenant  of  a 
vineyard  cannot  demand  an  abatement  of  his 
rent  for  the  loss  caused  by  frost,  blight  or  hail, 
unless  it  was  an  extraordinary  frost  or  hail 
storm  that  caused  the  total  loss  of  the  fruits."^ 

TTiai     Contrat  de  Louai^e,  nos.  189-163.   See  also  nos. 

''        -*     809«  477;  Introduction  auxCoutumesd'Orl^ans, 
tit.  10,  nos.  17-22. 

The  Civil  Ode  of  Louisiana  afl9rms  the  same 
general  prindples.  A  lease  is  defined  to  be  a 
contract  by  which  "one  ptqrty  gives  to  the 
other  the  enjoyment  of  a  thing '^  at  a  fixed 
price.  Art.  2669  (2689).  "  He  who  grants  a 
leBse  is  called  the  owner  or  Usaor.  He  to  whom 
the  lease  is  made  is  called  the  leasee  or  tenant." 
Art.  2677  (2647).  "  The  lessor  is  bound,  from 
the  very  nature  of  the  contract,  and  without 
any  clause  to  that  effect:  1.  To  deliver  the 
thing  leased  to  the  lessee.  2.  To  maintain  the 
thing  in  a  condition  such  as  to  serve  for  the  use 

trouY^e  telle  qu*elle  est  devenue  depuis:  en  oe  oas, 
le  oonducteur  est  bien  fonde  a  refuser  de  recevolr 
la  chose,  et  d  demander  la  resolution  du  oontrat. 
Oela  a  Iteu,  quand  mtoie  oe  seralt  par  une  f oroe 
majeure  survenue  depuis  le  oontrat;  que  la  ohoee 
ne  80  trouveralt  plus  entiere,  ou  se  trouverait  d^ 
truite;  oomme,  par  ezemple,  sL,  depute  le  oontrat, 
le  fea  dn  oiel  avait  briU^  ime  parMe  oonsid^rable  de 
la  maison  que  vous  m^aviez  lou .«,  et  que  oe  qui  en 
reste  oe  f m  pas  sufflsant  pour  111*7  loffer  avec  ma 
famflle ;  ou  n  une  prairie,  que  vous  nravfes  lou6e, 
avait  6te  inond^  par  un  debordement  de  rividre. 
lequel  y  a  laisse  un  mauvals  limon  qui  en  a  e:4t6 
l*herbe :  mala,  dans  oe  cas.  Je  ne  pourrais  demander 
que  la  resolution  du  marohe  sans  pouvolr  pretendre 
aucuns  dommac«  et  int6r6tB  pour  son  inez6oa- 
tlon." 

i'^PBnmBPBiiroiFa.  Le  oonducteur,  looataire 
oa  fermler«  doit  avoir  la  remise  du  loyer  pour  le 
tout,  lorsque  le  locateur  n*a  pu  lui  procurer  la  Jouis- 
sanoe  ou  Pusage  de  la  ohose  iou6e/* 

*^  rtTXflnra  PBiNGiPB.  Lorsque  le  oonducteur  n*a 
pea  kith  prive  abeolument  de  la  joulssance  de  la 
ohoee,  mais  que,  par  un  accident  impr6vu,  sa  jouls- 
■moe  a  soutfert  une  alteration  et  une  diminution 
trds  considerable,  11  peut  demander  une  diminution 
proportlonn6e  dans  le  loyer.  depuis  le  tempe  que  sa 
jouiBsance  a  souffert  cette  diminution.** 

^'168.  Buivant  les  principes  proposes  au  para- 
sraphe  premier,  lor8qu*un  fermier  a  et6,  par  une 
foroe  majeure,  priv6  ae  pouvoir  recueiilir  les  fruits 
de  qiielqu*une  des  anneios  de  son  ball ;  puta,  si  un 
para  enneml  a  fourra[r6  tout  les  bl^s  encore  en 
nerbe  de  la  terre  qu*il  tient  a  ferme,  ou  si  tons  les 
fruits,  que  etaient  encore  sur  pied,  ont  p^ri  par  une 
Inondanon  de  riviere,  par  un  eBsnim  de  sauterelles, 
ou  par  quelque  accident  semblable ;  en  tous  oes  cas, 
le  fermier  doit  avoir  remise  de  rann6e  de  f erme.** 

**1BS.  n  Caut  que  Paccident,  qui  a  caufl^  une  perte 
eonsiderable  des  fruits,  solt  un  nccidcnt  extraordi- 
naire, et  non  pas  de  oes  aooidents  ordinaire^  et  fr6- 
quens  anzquels  un  fermier  doit  8*attendre.  Par 
exemple,  le  fermier  d*une  vi^e  ne  doit  pas  de- 
mander one  remise  de  sa  ferme  pour  la  perte  qu*a 
eansee  la  gel6e,  la  ooolure  ou  la  Rrdle,  d  moins  que 
ee  ne  fdt  une  gelee  00  une  grftle  extraordinaire  qui 


for  which  it  is  hired.  8.  To  cause  the  lessee 
to  be  in  peaceable  possession  of  the  thing  dur- 
ing the  continuance  of  the  lease."  Art.  2692 
(2662).  "The  lessor  is  bound  to  deliver  the 
thing  in  good  condition  and  free  from  Any  rc> 
pairs.  He  ought  to  make,  during  the  continu- 
ance of  the  lease,  all  the  repairs  which  may 
accidentally  become  necessary,  except  those 
which  the  tenant  is  bound  to  make,  as  hereafter 
directed."  Art.  2698  (2663).  "The  lessor 
guarantees  the  lessee  ag^nst  all  the  vices  and 
defects  of  the  thing,  which  may  prevent  its  be- 
ing used,"  even  if  unknown  to  the  lessor  at  the 
time  of  making  the  lease,  or  arising  since,  if 
the^  do  not  arise  from  the  fault  of  the  lessee; 
and  to  indemnify  him  for  any  loss  resulting 
from  them.    Art  2695  (2665).     "  The  lessee  is 
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bound:  1.  To  enjoy  the  thin?  leased  as  a  good  *■  ' 
administrator,  according  to  ttie  use  for  wnich 
it  was  intended  by  the  lease.  2.  To  pay  the 
rent  at  the  terms  agreed  on."  Art.  2710  (2680). 
The  repairs  which  the  tenant  is  bound  to  make 
are  mere  petty  repairs  inside  a  house,  and  re- 
pairs of  windows,  including ' '  replacing  window 
glass,  when  broken  accidentally,  but  not  when 
broken,  either  in  whole  or  in  their  greatest 
part,  by  a  hail  storm  or  by  any  other  inevitable 
accident."  Art.  2716  (2686).  "The  expenses 
of  the  repairs  which  unforeseen  events  or  decay 
may  render  necessarv  must  be  supported  by 
the  lessor,  though  such  repairs  be  ot  the  nature 
of  those  which  are  usually  done  by  the  lessee." 
Art.  2717  (2687).  "The  lessee  is  only  liable 
for  the  injuries  and  losses  sustained  through 
his  own  fault."  Art.  2721  (2691).  And  the 
lease  "is  dissolved  by  the  loss  of  the  thing 
leased."    Art.  2728  (2699). 

The  above  articles  of  the  Cnde^  ^  1825  and 
1870,  with  only  verbal  differences,  avid  in  the 
same  order,  are  all  to  be  found  in  the  Louisi- 
ana Code  of  1808,*  and  all  of  them  (except  that 
which  designates  the  parties,  and  the  two  hist 
above  quot^,  which*  are  but  repetitions  or  cor- 
ollaries of  the  others),  in  the  Code  Napoleon;* 
and  the  books,  titles  and  chapters,  under  which 
the  various  matters  are  arranged  in  the  Code  of 
1808,  correspond  for  the  most  part  to  those  of 
the  Code  Napoleon  of  1807,  or  Code  Civil  des 
Fran^ais  of  1804,  and  still  more  closely  to  those 
of  the  prqjet  or  commissioners'  report  of  that 
Code,  which  had  been  published  in  1801.  2 
Discussions  du  Code  Civil,  686,  note.  CM^ 
Justice  Martin  states  that  in  1807,  when  the 
first  Civil  Code  of  Louisiana  was  reported  to 
the  teiTitorial  Legislature  by  Moreau  Lislet  and 
Brown,  no  copy  of  the  French  Code  had  as  yet 
reached  New  Orleans;  "and  the  gentlemen 
availed  themselves  of  the  project  of  that  work, 
the  arrangement  of  which  they  adopted,  and 
mutatis  mutandis  literally  transcribed  a  con- 
siderable portion  ot  it"  2  Martin,  Hist.  La.2ftl. 
The  provisions  of  the  laws  of  Spain,  as  they 
formerly  existed  in  Louisiana,  upon  the  subject 
before  us,  were  quite  different  m  their  details.  171  ai 
Asso  and  Manuel's  Institutes,  lib.  2,  tit.  14;  1  ^  ^ 
White,  Land  Laws,  201-204;  5  Partidas,  tit.  8, 
11.  1,  4-7,  18-24;  Schmidt,  Law  of  Spain  and 
Mexico,  16&-170.  It  is  manifest,  therefore, 
that  the  language  of  these  provisions  of  the 

iLouisianaOodeofl806,lib.a,tit8,artB.S,«»17-ia, 
26. 80.  8L  86. 40. 
•Code  Napoleon,  arts.  1700,  ITlO-lfH,  fOB,  1754. 
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LonlsIaiiA  Code  was  taken  firom  the  French 
Code. 

The  Codee  of  1826  and  1870  also  contain  the 
following  article: 

"Art.  2697  (2667).  If,  during  the  lease,  the 
thing  be  totally  destroyed  by  an  unforeseen 
eyent,  or  if  it  be  taken  lor  a  puipose  of  public 
utility,  the  lease  is  at  an  end.  If  it  be  onfy  de- 
stroyed in  part,  the  lessee  may  either  demand 
a  diminution  of  the  price,  or  a  reyocation  of 
the  lease.  In  neither  case  has  he  any  claim  for 
damages."' 

This  article  was  in  a  more  condensed  form 
in  the  Code  of  1808,  lib.  8,  tit  8,  art  20,  name- 
ly :  "If  by  any  accident,  the  thing  leased 
should  be  either  totally  or  partly  destroyed, 
the  lessee  may,  aooordins;  to  the  nature  of^the 
case,  either  claim  a  diminution  of  the  rent  or 
the  cancelling  of  the  lease,  but  he  cannot  claim 
to  be  indemmfled/** 

As  it  now  stands,  it  has  been  restored  to  the 
yery  words  of  the  corresponding  article  1722  of 
the  Code  Napoleon,  except  in  omitting  the 
words  "according  to  drcumstances."  tutwint 
lea  drocmHances,  as  affectins  the  daim  of  the 
lessee  in  the  case  of  partial  destruction,  which 
were  in  that  article,  as  well  as  in  the  Code  of 
1808;  and  in  inserting  the  words  "or  if  it  be 
taken  for  a  purpose  of  public  utility,"  which 
were  not  expressed  in  the  Code  Napoleon,  but 
would  doubtless  be  implied,  for  a  taking  of 
property  for  the  public  use  was  always  deemed 
a  species  of  destruction  by  vii  mqfar.  Pothier, 
Contrat  de  Louage,  no.  65:  8  Duyergier,  Droit 
Ciyil,  no.  882. 

The  following  article,  not  to  be  found  in  so 
manj  words  in  the  Code  Napoleon,  or  hi  the 
Louisiana  Code  of  1808,  first  appears  fai  the 
Code  of  1825: 

"Art.  2699  (2660).  If,  without  any  fault  of 
the  lessor,  the  thing  cease  to  be  fit  for  the  pur- 
pose for  which  it  was  leased,  or  if  the  use  be 
much  impeded,  as  if  a  neighbor,  by  raising  his 
waUs,  shall  intercept  the  light  of  a  house 
leased,  the  lessee  may,  accorainff  to  circum- 
stances, obtain  the  annulment  of  ue  lease,  but 
has  no  claim  for  indemnity."' 

But  this  article,  too,  only  affirms  a  reasonable, 
if  not  necessary,  construction  of  article  2697 
(2667);  for  the  lessor  being  held  to  warrant  that 
the  lessee  shall  enjoy  the  property  for  the  use 
for  which  it  was  leased,  any  cause  which  makes 
his  enjoyment  impossible  has  the  same  effect  as 
if  it  destroyed  the  property.  This  ia  clearly 
shown  by  Ulpian  and  by  Pothier,  in  the  yari- 

1  Also  in  French,  in  the  Code  of  1826:  ''Bl,  pendant 
la  duree  du  bail,  la  ohoee  lou6e  est  d^truite  en  to- 
tallte  par  cas  f ortdit  ou  est  prise  pour  un  objet 
d*utllit6  pubUque.  le  bail  est  r^Ui6  de  plein  droit 
81  elle  n^est  detmlte  qa*en  partie,  le  prenenr  a  le 
choiz  de  demander  une  diminution  de  prix.  ou  la 
r^siUatlon  du  bail.  Dans  Punet  Tautre oasTn  n*y a 
Ueu  a  aucun  dedommairement.** 

*  And  in  French:  **8i.  pendant  la  dnrto  dnbail,  la 
chose  louee  est  detruite,  en  tout  ou  en  partie,  par 
cas  fortuit  le  preneur  peut,  suivant  lea  oiroon- 
stanoee,  demander,  ou  une  diminution  du  prix,  ou 
la  resiliation  du  bail;  mais  sans  aucun  autre  d6dom- 
magement" 

•And  in  French,  in  the  Code  of  1886:  •*61  la  chose 
oeBse,  sans  le  fait  du  iMilleur,  d*6tre propie  d  l*u8fwe 
pour  lequel  elle  6tait  lou6e,  ou  si  ru8a«:e  en  est  de- 
yenu  tres  incommode,  oomme  si  un  yoisin,  en  ite- 
rant ^ses  murs,  interoepte  les  Jours  de  la  maison 
Iquee,  le  preneur  pent,  suiyant  le  cas,  obtenir  la 


r^siliatton  du  baU:  mals  il  i 
denmite.** 
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ons  paasam  abore  ref emd  toi  So  Tn^iong 
says  that  if  the  e^  mqfcr  lets  the  thing  exist  In 
whole  and  in  all  its  parts,  but  preyentB  the  les- 
see from  taking  or  keeping  the  enjoyment  this 
case  does  not  come  exactly  within  the  letter  of 
article  1722  of  the  Code  Napoleon;  but  the 
spirit  should  siye  life  to  the  text  maii  Cetprii 
<&^f(m^rim%r  29  teto/ and  it  is  certain  that 
this  case  of  ess  fiMifor  would  giye  an  opening 
for  an  annulment  of  the  lease  or  an  abatement 
of  the  rent  Troplong,  Droit  Ciyil,  na  225. 
See  also  6  Marcad6,  4B0;  BawUtch  y.  Beaium, 
22  La.  Ann.  866.  From  theearliest  tunes,  also, 
the  building  up  by  a  neighbor  so  as  to  darlDsn 
the  lights  of  a  nouse  leased  was  held  to  entitle 
the  tenant  to  relief.  Dig;  19, 2, 26,  2;  Domat 
pt.  1,  lib.  1.  tit  4,  aac.  8,  no.  6;  Pothier,  Ck>ntral 
de  Louage,  no.  826. 

Under  articles  2697  (2667)  and  2699  (2669)  of 
the  Lonisana  Code,  as  under  article  1722  of 
the  Code  Napoleon,  it  is  not,  of  course,  eyeiy 
destruction  of  part  of  the  thing  leased,  or  in- 
lury  to  its  fitness  for  the  use  for  which  it  was 
leased  by  an  unforeseen  eyent  or  caa  fortvit, 
that  entitles  the  lessee  to  haye  the  l«ise  an- 
nulled; and  it  is  for  the  court  to  decide  whether 
the  destruction  or  the  hijuiy  is  graye  enough. 
But  if  by  such  an  eyent  an  important  part  of 
the  proper^  is  destroyed,  or  the  property  is 
made  unfit  for  ita  destmed  use,  the  lessee  has 
the  right  to  elect  the  annulment  of  the  lease 
and  is  not  obliged  to  be  satisfied  with  an  abate- 
ment of  the  rent  Troplong,  nos.  202,  218;  80 
Dalloz,  Louage,  noa.  200-2&;  6  Marcad6,  448; 
25  Laurent,  Droit  CiyO,  arts.  402^104. 

The  learned  counsel  for  the  defendant  much 
relied  on  some  dicta  of  Louisiana  Judges  to  the 
effect  that  the  law  of  the  State  does  not  fayor 
the  abrogation  of  a  lease  when  thelora  or  incgn- 
yenience  is  not  caused  by  the  fault  of  the  lessor. 
Dussnau  y.  Generis,  6  La.  Ann.  279;  Denmam 
y.  Lopez,  12  La.  Ann.  828;  Foucher  y.  Choppin, 
17  La.  Ann.  821;  Pmn  y.  Eeamy^  21  La.  Ann. 
21,  23.  But  such  dicta  cannot  be  understood  aa 
laying  down  a  general  rule.  In  opposition  to  the 
express  words  of  articles  2697  (2667)  and  2699 
(2669)  of  the  CiyO  Code.  The  circumstances  of 
each  of  the  cases  in  which  they  were  uttered  were 
quite  different  from  those  bdore  us;  in  two  of 
them  the  injury  or  inconyenience  was  compar- 
atiyely  uni important;  and  in  the  other  two  the 
tenant  had  not  surrendered  the  lease,  but  re> 
mained  in  possession.  In  a  later  case  than  any 
of  these,  which  was  one  of  partial  destruction 
by  fire  of  a  building  in  a  city,  the  court  held 
that  under  article  2697  (2667)  the  lessee,  al- 
though he  might,  if  he  pleased,  have  the  rent 
abated,  had  a  perfect  right  to  elect  to  haye  the 
whole  lease  annulled.  Higging  y.  WUner,  26 
La.  Ann.  544. 

All  the  articles,  already  cited,  except  perbapa 
those  regarding  tenant's  repairs,  clearly  apply 
to  farms" and  plantations  as  well  as  to  Louses; 
for  one  of  the  nist  articles  of  the  Louisiana  Code 
on  the  subject  of  leases  declares,  "The  letting 
out  of  things  is  of  two  kinds;  to  wit  1-  The  let- 
ting out  houses  and  moyables.  2.  Thelettino^ 
out  predial  or  country  estates.**  Art  2676 
(2646);  Code  of  1806,  lib  8,  tit  8,  art  4.  And 
the  corresponding  articles  in  the  Code  Napo- 
leon, excepting  3ie  introductory  definitions, 
are  placed  under  the  heading '  'Of  the  rules  com- 
mon to  leases  of  houses  ancTof  rural  property;"* 

120  U.  H. 


1886. 


ViTBRoo  y.  FeiEDUunoBB. 


7OT-7W 


those  u  to  tenanl'i  lepaizs  beioff  placed  under 
tbe  heading  "Of  the  ndea  peculiar  to  leases  for 
hire/'  that  u  to  say,  of  houses  and  furniture. 

The  Louisiana  Code  of  1808,  lib.  8,  tit  8,  art. 
54,  as  weU  as  each  of  the  subsequent  Codes, 
contains  the  following  article  relating  to  rural 
or  predial  estates  only: 

"Art  d748  (^14).  The  tenant  of  a  predial 
estate  cannot  claim  an  abatement  of  the  rent 
under  the  plea  that,  during  the  lease,  either  the 
whole  or  a  part  of  his  crop  has  been  destroyed 
by  accidents  unless  those'  accidents  be  of  such 
an  extraordinary  nature  that  they  could  not 
haye  been  foreseen  by  either  of  the  parties  at 
the  time  the  contract  was  made,  such  as  the 
rayagee  of  war  eztei^ng  oyer  a  country  then 
at  peace,  and  where  no  person  entertained  any 
apprehension  of  being  exposed  to  inyasion,  or 
the  like. 

"But  eyen  in  these  oases,  the  loss  suffered 
must  ha¥6  been  equal  to  the  yalue  of  one  half 
of  the  crop  at  least,  to  entitle  the  tenant  to  an 
abatement  of  the  rent. 

'The  tenant  has  no  right  to  an  abatement,  if 
it  is  stipulated  in  the  contract  that  the  tenant 
shall  run  all  the  chancea  of  aU  foreseen  and  un- 
foreseen accidents.'" 

To  this  the  following  article  was  added  in  the 
Code  of  1826: 

"Art  2744  (871S).  The  tenant  cannot  obtain 
an  abatement,  when  the  loss  of  the  fruit  takes 
place  after  its  separation  from  the  earth,  unless 
the  lease  giye  to  the  proprietor  a  portion  of  the 


demniiled,  the  estimate  of  the  abatement  can 
only  take  place  at  the  end  of  the  lease,  at  which 
time  an  account  is  taken  of  all  the  years  of  en- 
joyment; and  neyertheless  the  Judge  may  pro- 
yisionally  relieye  the  tenant  from  paying  a  part 
of  the  rent,  by  reason  of  the  loss  suffered. 

"1770.  If  the  lease  is  only  for  one  year,  and 
the  loss  is  of  the  whole  of  the  fruits,  or  at  least     rToai 
of  the  half,  the  tenant  shaU  be  discharged  from     l^  ^^  ^ 
a  proportional  part  of  the  rent    He  cannot 
claim  any  abatement,  if  the  loss  is  less  than 
halt 

*'1771.  The  tenant  cannot  obtain  an  abate- 
ment, when  the  loss  of  the  fruits  takes  place 
after  they  are  seyered  from  the  land,  unless  the 
lease  gives  to  the  landlord  a  portion  of  the  crop 
in  kind;  in  which  case  the  landlord  ought  to 
bear  his  part  of  the  locts,  provided  the  tenant  has 
not  been  guilty  of  unreasonable  delay  in  deliy- 
ering  to  him  his  portion  of  crop.  Likewise,  the 
tenant  cannot  demand  an  abatement,  when  the 
cause  of  the  damage  was  in  existence  and  known 
at  the  time  when  the  lease  was  made. 

"1772.  The  tenant  may  be  charged  with  ac- 
cidents by  an  express  stipulation. 

"1778.  That  stipulation  is  understood  of  or- 
dinary accidents  only,  such  as  hail,  lightning, 
I  frost  or  blight  It  is  not  understood  of  extra- 
ordinary accidents,  such  as  the  ravages  of  war, 
or  an  inundation,  to  which  the  country  is  not 
ordinarily  subject  unless  the  lessee  has  been 
charged  with  all  accidents,  foreseen  or  not  f ore- 
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to  bear  his  share  of  t 


the  loss;  provided  the  ten- 
ant has  committed  no  unreasonable  delay  in 
deHvering  his  portion  of  the  crop."^ 

These  articles  take  the  place  of  several  arti- 
des  contained  in  the  Code  Napoleon,  under 
the  headUng  "Of  the  rules  peculiar  to  leasesof 
nirml  property,"  of  which  the  f oUowing  is  a 
translation:' 

"1700.  If  the  lease  is  made  for  several  years, 
and  if,  during  th^oontinuance  of  the  lease,  the 
whole  or  at  least  the  half  of  the  crop  is  de- 
stroyed l^  accidents,  the  tenant  may  demand 
An  abatement  of  the  vent,  unless  he  is  indemni- 
llcd  1^  the  preceding  harvests.    Ifheisnotin- 

1  And  in  French,  In  the  Codes  of  1806  and  1SB5: 
**ho  f ennler  d*an  Men  rural  on  Ae  oampa^ne  ne 
pant  obtenir  aooime  remise  sur  le  prix  du  bail  sous 
pr^texte  que,  pendant  la  doree  de  son  balL  la  totals 
nk,  oapaitieaesa  recolte,  lui  aurait  ete  enlevee 
psr  des  cas  f ortoitB,  si  ce  n*est  que  oes  oas  f oiinoitB 
fnssent  d*mie  nature  extraordinaire,  ep  dont  reve- 


pos^par 

paSTet  od  Pon~devidt~8e  ordie  nalurcJlement  2 
fa  bri  de  tout  invasion,  et  autres  oas  aemblables. 

'^Bnoore,  pour  obtenir  oette  remise,  t^ut  il  que  la 
perte  eprouv^  soit  au  molns  de  la  molti^  de  la  r6- 
oolt&  ec  que  le  preneur  ne  soit  pas  obar^e  par  le 
tall  de  tons  les  oas  prevus  ou  impr6vus.** 

t  And  in  nench:  **Le  fermier  ne  pent  obtenir  de 
lemise,  knrsque  la  pecte  des  fruits  arrive  apres 
qu*Us  sont  s6parte  de  la  terre,  A  moins  que  le  oail 
M    . .*.-, "-^delaxlcolte 

dolt  Buppor- 


ne  donne  au  propri^talre  une  qnotlt6  de  la  xecolte 
^n  nature:  auquel  cas  le  propnetaire  dolt  suppor- 
ter sa  pari  de  la  perte,  ponrvu  que  le  preneur  ne 


fdt  pas  en  demeure  de  lul  d^vrer  sa  portion  db 

•  Hie  original  text  Is  as  follows: 

''ITee.  81  lebafl  est  fait  pour  pluslenrs  ann^  et 
ana.  peodant  la  durde  du  ball,  la  totality  ou  la  moi- 
UB  a%n6  rteoite  au  moins  sole  enlevee  par  des  oas 


The  last  clause  of  article  2748  (2714)  of  the 
Louisiana  Code  was  evidentiy  taken  from  ar- 
ticles 1772  and  1778  of  the  Code  Napoleon.  The 
rest  of  the  article  was  apparentiy  derived  from 
the  view  expressed  by  Potbier  in  his  Contrat  de 
Louage,  no.  168,  above  quoted,  which,  as  has 
been  pointed  out  by  the  commentators  on  the 
Code  I^apoleon,  was  rejected  by  the  f  ramers  of 
the  Code.  Troplong,  no.  710;  4  Duvergier,  no. 
188;  9  Duranton,  261.  And  article  2744  ^716) 
is  copied  word  for  word  from  so  much  of  article 
1771  of  the  Code  Napoleon. 

The  decision  of  the  present  case  mainly  de- 
pends upon  the  true  construction  of  articles     rivo^i 
2697  (2667)  and  2699  (2669)  taken  in  connection     i^^^^ 

nis^,  ^estimation  de  la  remise  ne  pent  (avoir  lieu 
qu*a  lafln  du  bail,  auquel  temps  11  se  fait  une  oom- 
peosation  de  toutes  les  ann6es  de  JoulsBanoe;  et  ce- 
pendant  le  juge  peut  provisoirement  dispenser  le 
"   *       '         raiBondel 


preneur  de  payer  une  piutle  du  prlz, 
perte  souflFerte. 
••inn  Ri  ia  hi 


idela 


177a  8i  le  ban  n*est  que  d*une  ann^e,  et  que  la 
perte  soit  de  la  totailte  des  fruits,  ou  au  moins  de  la 
moiti^,  le  preneur  sera  de6harg6  d*une  partle  pro- 
portion neue  du  prlz  de  la  location.  II  ne  ^urra 
pr6tendre  aucune  remiae,  si  la  perte  est  moindre  da 
molti6. 

**  177L  La  fermier  ne  peut  obtenir  de  remise,  lore- 
que  la  perte  des  fruits  arrive  apres  quMls  sont  sA* 
parte  de  la  terre,  d  moins  que  le  ball  ne  donne  au 
propri^tatre  une  quotite  dela  reoolteen  nature; 
auquel  cas  le  proprletaire  dolt  supporter  sa  part  de 
la  perte,  pourvu  que  le  preneur  ne  f  dt  pas  en  de- 
meure de  lui  d6livrer  sa  portion  de  r6colte.  Le  fer- 
mier ne  peut  6galement  deinander  une  remise,  lors- 


iortnUa,  le  ftemler  peut  demander  une  remise  du 
pttK  da  sa  location,  a  moins  qu^  ne  soit  indemnise 
par  lea  rfodtes  prmdentes.   8*11  n*«Bt  pas  indem- 
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2ue  la  cause  du  domnuuro  6tait  existante  et  connue 
l*6poque  oii  le  bail  a  ete  pasB^. 
**•  1772.  Le  preneur  peut  6tre  chargre  des  cas  f  or- 
tultB_par  une  stipulaaon  expresse. 
L    "1778.  Oette  stipulation  ne  s^entend  que  des  oas 
^fortults  ordinaries,  tels  que  grele,  feu  du  del,  geiee 
uQ  coulure.    Bile  ne  s*entend  pas  des  oas  f  ortults 
extraordlnaires.  tela  que  les  ravages  de  la  pierre, 
ou  une  inondanon,  auxquels  le  pays  n*eat  pas  ordl^ 
nairementaujet.  a  BBoins  que  le  preneur  n*alt  eta 
'  datoua  les  cas fortnlts,  pr6vus  ou  lODpre- 
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with  article  2748  (2714)  of  the  Civil  Code  of 
Louisiana.  But  before  proceeding  to  the  partic- 
idar  examination  of  these  articles,  some  other 
general  oonsiderationa  should  be  adverted  to. 

The  ordinary  rules  of  interpretation  of  stat- 
utes are  applicable  to  the  Louisiana  Code. 

The  Code  itself  lays  down  aa  rules  for  "the 
application  and  construction  of  laws,"  that 
"Where ithe  words  of  a  law  are  dubious,  their 
meaning  may  be  sought  by  examining  the  con- 
text, with  which  the  ambiguous  words,  phrases 
and  sentences  may  ))e  compared,  in  order  to 
ascertain  their  true  meaningr  that  "laws  in  pari 
materia,  or  upon  the  same  subject  matter,  must 
be  construed  with  a  reference  to  each  other; 
what  is  clear  in  one  statute  ma^  be  called  in  aid 
to  explain  what  is  doubtful  in  another;"  and 
that  "the  most  universal  and  effectual  way  of 
discovering  the  true  meaning  of  a  law,  when  its 
expressions  are  dubious,  is  by  considering  the 
reason  and  spirit  of  it,  or  the  cause  which  in- 
duced the  Legislature  to  enact  it."  Arts.  16-18 
(16-18):  Code  of  1808,  prel.  Ut.  arts.  16-18. 

In  the  same  spirit  Chief  Jtuiioe  Eustis  said: 
"A  statute  must  be  construed  with  reference  to 
its  object,  to  the  legislation  and  system  of  which 
it  forms  a  part,  in  order  to  ascertain  its  true 
meaning  and  intent;  and  if  its  purpose  and  well 
asceilained  object  are  inconsistent  with  the  pre- 
cise words  of  a  part,  the  latter  must  yield  to  the 
paramount  and  controlling  influence  of  the  will 
of  the  Legislature  resulting  from  the  whole." 
Commercial  Bank  ▼.  Foster^  5  La.  Ann.  516, 
517.  And  in  Childen  y.  Johnaan,  6  La.  Ann. 
634,  688,  the  court  said:  "It  is  a  sound  rule  of 
interpretation,  in  construing  an  article  of  the 
Code  with  reference  to  a  subject  matter,  to  take 
into  view  the  general  system  of  legislation  upon 
the  subject  matter  contained  in  the  same  work; 
and  where  a  provision  of  the  Code  is  invoked 
in  derogation  of  the  common  rule  regulating 
the  subject  matter,  the  intention  so  to  derogate 
should  be  clear  and  beyond  reasonable  doubt. 
If  an  interpretation  can  be  given  to  the  par- 
ticular article,  which,  without  doing  violence 
to  its  terms,  will  make  it  harmonize  with  the 
general  rules  and  the  other  provisions  of  the 
Code  regulating  the  subject  matter,  such  inter- 
pretation should  be  adopted." 

It  is  to  be  remembered  that  the  Louisiana 
Code,  as  it  was  originally  enacted  in  1808,  and 
as  it  was  again  promul^ted  in  1825,  and  re- 
mained in  force  until  1870,  was  in  French  as 
well  as  in  English.  The  Code  of  1808,  enacted 
before  the  admission  of  the  State  of  Louisiana 
into  the  Union,  was  entitled  "A  Digest  of  the 
Civil  Laws  now  in  force  in  the  Territory  of  Or- 
Jeans,  with  alterations  and  amendments  adapted 
to  its  present  system  of  government-"  and  the 
Act  of  March  81,  1808,  chap.  29,  declaring  and 
proclaiming  it  to  be  in  force  in  that  territory, 
was  published  in  both  languages,  and  provided 
that  "If,  in  any  of  the  dispositions  contained  in 
the  said  digest,  there  should  be  found  any  ob- 
ocurity  or  ambiguity,  fault  or  omission,  both 
the  English  and  French  texts  shall  be  consulted, 
and  shall  mutually  serve  to  the  interpretation  of 
[the]  one  and  the  other.  "^    2  Mart.  Dig.  98,  99. 

The  Constitution  of  tiie  State  of  Louisiana, 

1  In  French:  *^i.  dans  quelqu*  une  des  dispositions 
ooD  tonue  dans  ledit  di^este.  iJ  se  trouve  quelque  ob- 
scurity ou  ambiflniit6,  ou  qii<^Iquefaute  ou  omission, 
les  deux  toztes  Anglais  et  Fran^ais  seront  oonsultte 
pour  8*interpr6ter  mutueUement** 
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ever  since  its  admission  into  the  Union,  has  pro- 
vided that  all  laws  should  be  promulgated  in 
the  language  in  which  the  Constitution  of  the 
United  States  is  written.  Constitutions  of  1812, 
art.  6,  §  15;  1845,  art  108;  1862,  art  100;  1804, 
art  103;  1868,  art  103.  The  Constitutions  of 
1845  and  1862  also  contained  provisions  that 
"The  secretary  of  the  senate  and  clerk  of  the 
House  of  RepresentativeB  shall  be  conversant 
with  the  French  and  English  languages,  and 
members  may  address  either  House  in  the 
French  or  English  language;"  that  "The  Conati* 
tution  and  laws  of  this  State  shall  be  promul- 
gated in  the  English  and  French  languages;" 
and  that  any  amendment  of  the  Constitution, 
proposed  by  the  L^gjalature,  should  be  pub- 
lished in  French  and  English,  before  being  sub- 
mitted to  the  vote  of  the  people.  Const  1845. 
arts.  104,  132,  140;  1852,  arts.  101,  129,  141. 
These  provisions  were  omitted  in  the  Constitu- 
tions of  1864  and  1868;  and  the  Code  of  1870 
was  promulgated  in  English  only. 

But  it  is  a  familiar  canon  of  interpretatioii, 
that  all  former  statutes  on  the  same  subject, 
whether  repealed  or  unrepealed,  may  be  con- 
sidered in  construing  the  provisions  that  remain 
in  force.  Bank  far  Sattnge  v.  Collector,  70  U. 
S.  8  Wall.  495  [18:  207];  Ex  parte  Ortno  Dog, 
109  U.  B.  556, 561  [27: 1030, 1032].  The  reasons 
are  no  less  strong  for  referring  to  former  stat- 
utes, embodied  in  a  code  of  laws,  to  aid  in  the 
hiterpretatiOn  of  that  Code.  Bank  of  La.  y. 
Farrofr,  1  La.  Ann.  49,  54;  U,  8.  v.  Boteen,  100 
U.  8.  508.  513  [25:  631.  6321;  Mifer  v.  Car  Co. 
102  U.  S.  1,  11 126:59,  60];  Northern Ptie.  R,  A 
Co.  V.  Herbert,  116  U.  S.  642  ["29:  755];  Baldwin 
V.  Franke,  120  U.  S.  678  Janto,  766],  And 
the  Supreme  Court  of  Louisiana  has  always 
held  that  in  construing  those  parts  of  the  Cocle 
which  re-enact  provisions  originally  enacted  in 
both  languages,  both  texts  may  be  taken  into 
consideration  to  aid  in  ascertaining  their  meaik- 
ing  as  parts  of  one  law;  and  obscurities  or  am- 
biguities in  the  English  tez(  have  often  been 
cleared  up  bv  referring  to  the  greater  precision 
of  the  French  text;  although,  if  the  two  texU 
cannot  be  reconciled,  the  English  must  prevaiL 
Hudson  V.  Orieve.  1  Mart.  (La.),  148;  ^ate  r. 
Dupuy,  2  Mart.  (Lau)  177;  Breedloce  v.  Tumor, 
9  Alart  (La.)  353;  Chretien  v.  Theardji  Mart 
N.  S.  582;  Borel  v.  Borel,  8  La.  80;  Hurnford 
V.  Clark,  3  La.  199,  202;  State  v.  Moore,  8  Bob. 
(La.)  518;  State  v.  Mix,  8  Rob.  (La.)  549;  State  y. 
Mlie,  12  La.  Ann.  390;  State  y.  Judge  of  Eighth 
District  Court,  22  La.  Ann.  581;  Lctfourehe  t, 
Terrdkmne,  84  La.  Ann.  1280, 1288. 

This  accords  with  the  iudgmentof  this  court 
in  a!case  arising  under  tne  Treaty  of  1819,  by 
which  Spain  ceded  Rorida  to  the  United 
States,  which  was  drawn  up  hi  Spanish  as  well 
as  in  English;  the  English  part  dedarioj^  that 
grante  of  lands  previously  made  by  the  Kmg  of 
Spain  "  shall  be  ratified  and  confirmed  to  the 
persons  in  possession;"  and  the  corresponding 
clause  of  the  Spanish  part  declaring  that  such 
grante  "shall  remain  ratified  and  confirmed" 
to  the  persons  in  possession.  8  Stet  at  L.  258, 
259.  Chitf  Juetice  MaxshtiMatAdi  "The  Treaty 
was  drawn  up  in  the  Spanish  aa  wdl  as  in  tiie 
English  language.  Both  are  originals,  and 
were  unquestionably  intended  by  the  parties  to 
be  identical."  "  If  the  English  and  the  Span- 
ish parts  can,  without  violence,  be  made  to 
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agree,  that  oonstmction  which  establiahes 
this  conformity  ought  to  prevail.  If,  as  we 
think  must  be  admitted,  the  security  of  private 
property  was  intended  by  the  parties;  if  this 
security  would  have  been  complete  without  the 
article,  the  United  States  could  have  no  motive 
for  insisting  on  the  Interposition  of  the  govern- 
ment in  Older  to  give  validity  to  the  titles 
which,  according  to  the  usages  of  the  civilized 
world,  were  ahready  valid.  No  violence  is 
done  to  the  language  of  the  Treaty  hj  a  con- 
struction which  conforms  the  English  and 
Spanish  to  each  other.  Although  the  words 
'shall  be  ratified  and  confirmed'  are  properly 
the  words  of  contract,  stipulating  for  some  fut- 
ure legislative  Act,  they  are  not  necessarily  so. 
They  may  import  that  they  '  shall  be  ratified 
sad  confirmed^  by  the  force  of  the  instrument 
itself.  When  we  observe  that  in  the  counter^ 
part  of  the  same  treaty,  executed  at  the  same 
time  by  the  same  parties,  they  are  used  in  this 
sense,  we  think  the  construction  proper,  if  not 
miavoidable."  (7.  8.  v.  Fereh&man,  82  U.  8.  7 
Pet  51,  88,  89  [8:  804,  618]. 

Upon  a  comparison  of  the  EngUsh  text  with 
the  French,  of  so  much  of  tiie  Ix>uisiaDa  Oo^e 
as  bears  upon  this  case,  the  greater  uniformity 
and  precision  of  the  French  text,  and  its  strik- 
ing resemblance  to  the  Code  Napoleon,  make 
it  quite  clear  that  the  French  \b  the  original  and 
the  English  the  translation.  Moreover,  in  the 
concluding  article  8556  (8522)  of  verbal  defini- 
tions, the  French  words  in  the  Code  of  1825 
are  arranged  alphabetically,  with  the  English 
equivalent  opposite  each  one,  regardless  of  its 
own  alphabetical  order.  In  the  French  col- 
umn, **  (Job  fartuiU^'  are  d^ned  as  '*  Boene- 
mens  oceoiionft  par  une  /(free  d  laqueUe  on  ne 
peut  pa$  rUster/'  or  events  caused  by  a  force 
that  one  cannot  resist;  opposite  to  which  fai  the 
English  column  is,  "  Fortuitous  event  is  that 
which  happens  by  a  cause  which  we  cannot 
resist"  But  on  turning  back  to  the  other  ar- 
ticles, we  find  the  French  "  eaafartuit"  read- 
cs^  hi  English  hi  various  ways;  as  "  unfore- 
seen event,  >  as  ''unforeseen  accident,"*  as 
"  fortuitous  event,"*  as  "  fortuitous  accident,"^ 
as  "accident^"*  and  as  "chance."*  In  one 
place,  "easfartuitau  force  majeure  Is  rendered 
"  fortuitous  event  or  irresistible  f orce,"^  and 
in  another,  "accidental  and  uncontrollable 
events;"*  thus  treating  the  two  alternative  ex- 
pressions as  synonymous.  In  the  condudinff 
article,  also,  "  Foroe'*  \&  defined,  both  hi  French 
and  in  English,  as  "the  effect  of  a  power  which 
cannot  be  resisted;"  and  **Forc»  fM^ewre"  pU 
tnqfor,  as  "  unfait  un  aeeiderU  que  la  pnidsnee 
humaine  ne  wSu  ni  vrewdr  ni  empieher,"  or  a 
fact  or  acdaent  which  human  prudence  can 
neither  foresee  nor  prevent— with  a  correspond- 
ing definition  of  the  English  equivalent,  '^  Su- 
perior force.**  ".Fbrotf  rnqfeur?'  is  also  rend- 
ered in  different  places  "  unforeseen  events,"* 
•'  overpowering  force,"'*  and  "  force,""  only; 
"  SvSnimeni  de  force  mafeure"  as  "accident;''^'* 
and  " acHdeM deforce majewr^*  as  "inevitable 
accident"^*    It  cannot  be  doubted,  therefore, 
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that  the  words  "  unforeseen  event"  and  "  acci- 
dent," as  used  in  the  articles  now  under  con- 
sideration, have  the  meaning  of  "fortuitous 
event"  or  "frresistible  force. '^ 

The  Louisiana  Code,  following  the  French 
law  and  the  Code  Napoleon,  recognizes  two 
kinds  or  degrees  of  what,  under  various  but 
equivalent  names,  has  been  called  mi  rnqjor, 
COS  fortuity  irresistible  force,  inevitable  acci- 
dent, or  unforeseen  event;  the  one,  ordinaiy, 
which  might  have  been  foreseen  by  any  man  oi 
common  prudence  as  not  unlikely  to  happen  at 
some  time;  the  other,  extraorcunary,  which 
could  not  have  been  foreseen,  or  expected  to  oc- 
cur at  any  time.  The  distinction  is  clearly  stated 
by  I>omat,  and  more  fully  brought  out  by  the 
commentators  on  the  Code  Napoleon;  and,  as 
those  commentators  have  clearly  shown,  the 
words,  *'prStm8  on  imiprMme,"  as  used  in 
speaking  of  express  stipulations  by  the  tenant, 
literally,  "foreseen  or  unforeseen,'' respectively 
mean  in  this  connection  those  which  could  have 
been  foreseen  as  likely  to  happen,  and  those 
which  could  not  have  been  so  foreseen.  Domat, 
pt  1,  lib.  1,  tit  4,  sec  4,  no.  6;  Troplong,  nos. 
204,211,  756;  4  Duvergier,  no.  182;  6  MarcadS, 
508.  Tlie  concurrent  opinions  of  the  French 
jurists  upon  the  meaning  of  the  French  Code  are 
of  the  greatest  weijrht  m  the  interpretation  of 
similar  provisions  in  the  Code  of  Louisiana. 
Johnson  v.  Bloodworth,  12  La.  Ann.  699,  701. 

The  general  purpose  and  the  common  rule 
of  the  dvil  law,  as  expressed  in  the  Code  of 
Louisiana,  are  that  the  lessor  shall  secure  to 
the  lessee  the  possession,  use  and  enjoyment  of 
the  thhig  leased,  against  everything  but  the 
fault  of  the  latter;  and  that  any  loss  of  the 
thing,  or  deprivation  of  its  use  or  enjoyment,  by 
accidents  or  fortuitous  events,  shall  be  borne 
by  the  lessor  and  not  by  the  lessee.  This  ap- 
pean  from  the  general  provisions  in  the  articles 
above  quoted,  by  which  the  lessor  is  bound, 
from  the  very  nature  of  the  contract  of  lease, 
and  without  any  clause  to  that  effect,  not  only 
to  ddivef  the  thing  leased  to  the  lessee,  but  al- 
so to  maintain  it  in  such  a  condition  as  to  serve 
the  purpose  for  which  it  is  leased,  to  cause  the 
lessee  to  be  in  peaceable  possession  of  the  thing 
during  the  continuance  of  the  lease,  to  make, 
during  its  continuance,  all  repairs,  except  some 
petty  internal  ones,  and  to  make  even  those 
when  rendered  necessary  by  unforeseen  events; 
as  well  as  by  articles  2697(2667)  and  2699  (2669). 
which  apply  both  to  country  estates  and  to 
town  houses,  and  entitie  the  lessee,  whenever 
l^  a  fortuitous  event,  and  without  his  fault, 
the  thing  is  either  destroyed,  or  ceases  to  be  fit 
for  the  purpose  for  which  it  has  been  leased, 
or  its  use  is  much  impeded,  to  demand  the  an- 
nulment of  the  lease,  and  if  it  is  only  destroyed 
in  put,  to  demand  either  a  revocation  of  thfl 
lease  or  a  diminution  of  the  rent. 

Article  2748  (2714)  is  in  derogation  of  this 
eeneral  purpose  and  common  rule,  and  is  there- 
fore to  be  strictly  construed. 

A  comparison  of  the  language  of  articles 
2697  (2667)  and  2699  (2669)  witii  that  of  article 
2748  (2714)  discloses  substantial  differences  be- 
tween the  former  and  the  latter,  in  the  cause  of 
injury,  in  the  thing  injured,  and  in  the  form  of 
relief,  of  which  they  speak.  It  will  be  conven- 
ient to  consider  these  three  points  of  difference 
in  the  inverse  order. 
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Fint.  As  to  the  fonn  of  relief:  Articles 
2097  (8M7)  and  9609  (2M9)  deal  whoUy  with 
the  ending,  reTOoation  or  annulment  of  the 
lease,  except  that  in  the  case  of  a  partial  de- 
struction or  the  tfaiuff  leased  the  alternative  of  a 
diminution  of  rent  Is.  permitted.  But  article 
2748  (2714)  relates  to  the  abatement  of  rent 
only,  and  does  not  affect  the  right  of  the  lessee 
to  haye  the  lease  annulled. 

The  case  of  a  tenant  demanding  an  abate- 
ment of  rent,  while  retaining  his  lease,  and 
thereby  reserving  the  opportunity  of  reaping 
profits  during  the  rest  of  the  term,  stands  on 
quite  different  ground  from  the  case  of  a  ten- 
ant seeking  to  annul  the  lease,  and  thus  to  give 
up  all  prospective  benefits  at  the  same  ume 
that  he  is  relieved  from  all  burdens. 

Second.  The  injuries  spoken  of  fai  articles 
2097  (2667)  and  2699  (2669)  are  the  total  or  par- 
tial destruction  of  the  thing  leased,  or  its  ceas- 
ing to  be  fit  for  the  purpose  for  which  it  was 
leased.  But  article  27^  (2714)  Is  limited  to  a 
destruction  of  the  crop  only. 

There  Is  no  doubt  that  by  the  dvO  law,  as 
by  the  common  law,  crops  so  long  as  they  are 
standing  and  ungathered  are  part  of  the  land 
to  which  they  are  attached.  Louisiana  Code, 
art  465  (456);  Ck)dcof  1808,  Ub.  2,  tit  1.  art 
17;  Code  Napoleon,  art.  520;  Pothier,  de  la 
Commanaut6,  no.  45.  In  strictness  of  princi- 
ple, the  title  of  the  standing  crops,  as  of  the 
land  on  which  they  stand,  would  be  in  the 
landlord,  and  a  destruction  of  the  crops  might 
have  becm  considered  as  a  partial  destruction 
of  the  land  itself,  withhi  article  2697  (2667)  of 
the  Louisiana  Code,  and  article  17^  of  the 
Code  Kapoleon,  if  no  special  provision  as  to 
the  crops  had  been  adaed;  and  such  was  the 
optoion  of  Troplong.  Troplong,  nos.  695-697. 
(ni  the  other  hand,  it  might  be  considered  that 
as  the  lessor  only  warranted  to  the  tenant  the 
enjoyment  of  the  thing  leased,  that  is  to  say, 
the  possibility  of  enjoying  it,  and  did  not  war- 
rant to  him  ue  fruits  of  the  enjoyment,  a  de- 
struction of  the  crops  only,  not  injuring  the 
capacity  of  the  land  to  produce  other  crops, 
ought  not  to  be  considered  as  a  destruction 
or  injury  of  the  thing  leased.  25  Laurent  no. 
465.  The  framers  of  either  Code  have  solved 
the  difilculty  by  making  special  provisions 
with  relation  to  the  loss  of  a  crop  by  fortui- 
tous events,  without  otherwise  modifying  the 
previous  articles  which  establish  the  rules  ap- 
plicable to  a  destruction,  by  such  events,  of  the 
property  itself,  or  of  its  capacity  for  the  use 
for  which  it  was  leased.  Due  of  the  principal 
commentators  on  the  Code  Napoleon,  after 
stating  the  well  established  construction,  above 
mentioned,  that  a  general  stipulation  by  the 
tenant  against  accidents  is  to  be  understood  of 
ordinary,  and  not  of  extraordinary  accidents, 
says  that  for  the  same  reason  the  tenant  as- 
sumes the  risk,  either  of  ordinary  accidents,  or 
of  all  accidents  whatsoever  even  if  extraordi- 
nary, he  must  be  understood  (unless  a  different 
intention  is  clearly  manifested)  to  stipulate 
agtiinst  accidents  causing  a  loss  of  the  crops 
only,  and  not  against  those  which  deprive  hira 
of  the  use  and  enjoyment  of  the  property  it^ 
self.    6  Marcadd,  5%. 

Third.  The  contingencies  guarded  against 
fa)  articles  2697  (2667)  and  2m  (2669)  include 
anv  unforeseen  event  (meaning  thereby,  as  we 


have  seen,  any  fortuitous  event  or  Ineslatible 
force),  whether  ordinary  or  extraordinary,  one 
that  might  have  been  foreseen,  as  well  as  one 
that  could  not  have  been  foreseen.  But  in  ar- 
ticle 2748  (2714)  the  only  accidents  relieved 
against  are  those  "  of  such  an  extraordinary 
nature  that  they  could  not  have  been  foreseen 
by  either  of  the  parties  at  the  time  the  contract 
was  made." 

Under  this  article,  the  Supreme  Court  of 
Louisiana  in  1861  refused  to  aUow  to  the  ten- 
ant of  a  predial  estate  an  abatement  of  the 
stipulated  rent,  on  account  of  the  destniction 
of  his  crop  by  an  overflow  o^  the  Mississippi 
River,  ana  gave  the  following  reasons  for  the 
decision :  "  The  overflow  of  the  Ifississippi 
River  is  of  such  frequent  occurrence  that  it 
cannot  be  regarded  as  belonging  to  that  class 
of  extraordinary  and  unforeseen  accidents 
which  entitie  the  tenant  of  a  predial  estate  to 
an  abatement  of  rent.  Indeed,  the  overflows 
of  this  river  are  so  frequent  that  a  system  of 
levees  has  been  constructed  under  the  author- 
ity of  the  State,  for  the  purpose  of  preventing, 
we  may  say,  the  annual  inundation  of  Its 
banks;  and  so  frequenUy  have  the  waters  of 
this  river  made  breaches  in  the  levees,  that  even 
a  crevasse  itself  cannot  be  considered  as  an 
extrsordinaiy  accident  in  the  sense  of  article 
2714  of  the  Code,  and  as  such  entitie  the  tenant 
of  a  predial  estate  to  a  reduction  of  the  stipu- 
hited  rent,  although  such  crevasse  should  be 
the  means  of  overflowing  the  land  leased  by 
the  tenant,  and  thereby  destroying  a  part  or 
the  whole  of  his  crop.  The  periodical  over- 
flow  of  the  waters  of  a  river  is  not  an  extraor> 
dinary  accident;  and  if  a  party  seeks  to  give  to 
an  inundation  that  character,  he  must  show 
that  it  was  unusual,  unforeseen,  and  one  to 
which  the  country  was  not  ordinarily  subject- 
ed. See  Troplong,  du  Louage,  nos.  207,  211. 
The  frequen<^  of  overflows  and  crevasses  on 
the  Mississippi  River  is  not  disputed  in  this 
case,  but  is,  on  the  other  hand,  sufilcientiy  es- 
tablished by  the  evidence."  Vituon  v.  Ortne$, 
16  La.  Ann.  162.  That  decision  has  since  been 
followed,  without  further  discussion.  Mas9om> 
T.  Murray, 21  La.  Ann,  686;  Jaektonr, MicMe, 
88  La.  Ann.  728. 

But  the  utmost  extent  of  those  decisions  is 
that  neither  an  overflow  of  the  Mississippi 
River,  nor  even  a  crevasse,  is  an  "  extraordi- 
nary and  unforeseen  acddent,"  for  a  destruc- 
tion of  a  crop  caused  by  which  the  tenant  can 
have  an  abatement  of  rent  under  article  274^ 
(2714).  That  the  court  did  not  intend  to  imply 
that  such  an  overflow  or  crovaase  was  not  an 
unforeseen  accident  at  all  clearly  appears  hy 
the  carefully  guarded  language  of  the  opinion 
hi  Vinmn  v.  Graves,  as  well  as  by  the  refer- 
ence in  tiiat  opinion  to  the  passages  of  Trop- 
long in  which  the  violence  of  a  river  leaving 
its  bed  is  classed,  with  earthquakes  and  extra- 
ordinaiT  snows  or  rains,  as  a  cat  fortuit,  and 
is  distinguished  from  the  usual  rains  and 
snows,  and  risings  of  rivers,  which  necessarily- 
occur  in  the  order  of  the  seasons:  andtheview 
of  earlier  Jurists  is  approved,  whidi  divide* 
accidents  Into  accustomed  and  unaccustomed, 
ordinary  and  extraordinary.  Troplong,  noa. 
206,  207,  211.  The  civilians  generallv  dass  an 
inundation  under  vii  nuffar  or  eoM  fortuit,  TSU 
plan  and  Domat,  nU  wpra;  6  Partidas,  tit.  8^ 
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L  28;  4  DuTcrcler,  no.  188;  9  Doranton,  261. 
And  Pothier,  m  a  paBsace  already  quoted, 
states  the  case  of  the  overflow  of  a  field  by  a 
river,  leaving  a  deposit  that  spoils  the  grass, 
as  one  of  those  in  which  the  tenant  is  entitled 
to  have  the  lease  annulled.  Contrat  de  Louage, 
no.  74. 

The  annual  its;/  and  overflow  of  a  river  may 
doubUess  in  some  countries  and  places  be  con- 
sidered as  one  of  the  things  that  necessarily 
occur  in  the  order  of  the  seasons.  But  the 
bursting  of  a  river  through  its  natural  banks 
or  through  artifidal  dikes  must  generally  be 
re^urded  as  an  accident  or  ecu  fortuity  ordi- 
nary or  extraordinary,  according  to  the  fre- 
quency or  infrequency  with  which  it  takes 
place  m  the  tract  of  countiy  in  question.  In 
France,  '*  an  inundation,  to  which  the  count 
Is  not  ordinarily  subject,"  is  expressly  ran] 
tn  article  1778  of  the  Code  Napoleon,  before 
quoted,  with  the  ravages  of  war,  under  extra- 
ordinaiT  tiCddeQtB,eaifortuit$  extraordinaire. 
In  Louisiana,  the  breaking  of  the  Mississippi 
through  the  levees  occurs  so  often  that  it  is 
held  not  to  be  an  extraordinary  accident;  but 
that  does  not  take  it  out  of  the  general  class 
of  accidents  or  unforeseen  events,  eaefartuiis. 

Tlie  breaking  of  a  crevasse  in  the  Louisiana 
levees  by  the  waters  of  the  Mississippi  River, 
causing  a  plantation  to  be  overflowed,  must 
therefore  be  considered  as  a  om  fortuit,  a  for- 
tuitous or  unforeseen  event,  within  the  meaning 
and  scope  of  articles  2697  (2667)  and  2699 
(2669),  entitling  the  lessee,  if  thereby  the  planta- 
tion is  wholly  or  partly  destroyed,  or  is  ren- 
dered unfit  for  the  purpose  for  which  it  was 
leased,  to.  have  the  lease  annulled;  although  it 
b  not  a  ea$  fortuit  extraordinaire,  an  extraor- 
dinaiy  as  well  as  an  unforeseen  accident,  within 
the  meaning  of  article  2748  (2714),  so  as  to  Jus- 
tify an  abatement  of  lent  if  the  crop  only  is 
destroyed. 

Li  the  case  at  bar,  the  thing  leased  Is  a 
■near  plantation,  with  the  buildings,  mules 
and  implements  necessary  for  the  cultivation 
and  making  of  sugar,  and  the  growing  crop 
of  sugar  cane.  This  crop  is  not  sold  to  the 
lessee  absolutely,  vrith  the  right  to  use  and 
consume  it  as  he  pleases;  but  it  ia  leased  to  him 
as  part  of  the  plantation,  and  to  be  replanted 
on  the  plantation  as  seed  cane;  and  he  expressly 
binds  himself  to  do  this,  as  well  as,  by  way  of 
reimbursing  the  lesBor  for  this  cane,  to  leave  a 
certain  amount  of  growing  cane  on  the  planta- 
tion at  the  end  of  the  lease.  These  stipulations 
as  to  the  growing  cane  leased  with  the  planta- 
tion, and  the  nowing  cane  to  be  left  on  the 
plantation  at  &e  end  of  the  lease,  do  not  con- 
stitute a  separate  contract  of  exchange  of  one 
thing  for  another,  under  article  2660  (2680)  of 
the  Louisiana  Ooae;  or  a  letting  of  movables, 
or  of  things  which  cannot  beuaed  without  be- 
ing destroyed  Irv  the  use,  within  the  meaning 
of  article  *2678  (2648);  or  a  payment  of  rent  in 
a  portion  of  the  crop,  under  article  2671  (2641). 
But  they  are  parts  and  incidents  of  the  princi- 
pal contract  of  lease  into  which  the  parties 
iinve  entered;  and  that  contract  is  the  lease  of 
one  entire  thinff,  a  sugar  plantation, with  grow- 
ing cane  upon  it,  and  otherwise  fit  for  the  cul- 
tivation of  sugar,  to  be  used  and  enjoyed  as 
such  by  the  lessee  unto  the  end  of  the  lease, 
and  then  to  be  returned  by  him  to  the  lessor  in 
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like  condition,  barring  such  accidents  as  may 
excuse  the  lessee  from  the  perf ormanoe  of  the 
contract  on  his  part 

The  material  facts  regarding  the  cultivation 
of  sugar  cane,  as  appearing  by  the  evidence  re- 
turned with  the  master's  report,  are  these: 
Sugar  cane  is  propagated  by  cutting  standing 
cane  and  planting  it  as  seed  cane,  "flie  cane  so 
cut  from  one  acre  will  plant  not  more  than 
three  acres.  The  plants  that  spring  up  from 
the  seed  cane  are  called  plant  cane;  the  roots 
from  which  cane  has  been  cut  are  called  stub- 
ble; and  the  shoots  which  spring  up  in  the  fol* 
lowing  years  from  those  roots  are  called  rat" 
iconBjr^etonji),  and  are  cut  for  sugar  in  the  two 
▼ears  succeeding  the  first  cutting,  after  which 
It  is  usual  to  plant  the  eround  anew. 

It  slso  appears  that  the  plaintifF  at  once  per- 
formed the  obligation,  expressly  assumed  by 
him  in  the  lease,  of  cutting  the  standing  cane 
leased  to  him  with  the  plantation,  and  planting 
it  as  seed  cane;  and  that,  when  this  cane  was  a 
little  above  the  ground,  the  inundation  took 
place,  the  facts  concerning  which,  as  stated  in 
the  master's  report,  were  as  follows: 

The  lessee,  upon  entering  into  possession  un- 
der the  lease,  in  the  autumn  of  1888,  f  oundJthe 
plantation  in  bad  condition  for  want  of  proper 
drainage,  and,  in  order  to  prepare  the  ground 
for  the  cultivation  of  sugar,  dug  a  new  canal 
and  enlarged  and  deepened  the  ditches.  Early 
in  the  spring  of  1884,  the  Mississippi  River 
made  a  crevasse  In  the  levees  opposite  a  neigh- 
boring plantation,  and  the  waters  coming 
thronih  the  crevasse  overflowed  the  plantation 
leased.  By  reason  of  the  overflow,  the  lessee 
lost  the  entire  crop  of  sugar  cane  of  1884,  the 
200  acres  of  stubble  cane  and  85  acres  of  plant 
cane  were  destroyed,  the  canals  and  ditches  wers 
pardally,  and  in  some  places  wholly,  fllled  up, 
and  the  bridges  generally  swept  away.  The 
whole  plantation  remained  under  water  for 
three  months;  and  when  the  waters  went  down 
they  left  a  deposit  of  from  three  to  six  inches 
in  aepth.  To  put  the  plantation  in  the  condi- 
tion in  which  it  was  at  the  time  of  the  crevasse, 
and  to  flt  it  for  cultivation  as  a  sugar  plantation 
In  1886,  would  require  the  canals  to  oe  opened 
or  cleaned  out,  ditches  to  be  redug,  the  bridges 
replaced,  and  seed  cane  to  be  obtained,  all  at 
considerable  expense. 

Uponcompanng  the  master's  report  with  the 
evidence  taken  in  the  case,  the  above  appears 
to  be  a  fair  statement  of  the  material  facts,  ex 
oept  that  the  master  would  seem  to  have  over- 
stated the  number  of  acres  of  stubble  cane,  and 
understated  the  number  of  acres  of  plant  cane: 
but  that  is  immaterial,  since  there  is  no  ques- 
tion of  the  whole  amount  of  cane  destroyed, 
or  of  its  having  been  all  the  cane  on  the  planta- 
tion. 

But  we  cannot  concur  in  the  conclusions  of 
the  master  and  of  the  circuit  court,  that  the 
prqp^y  was  neither  destroyed,  nor  rendered 
unfit  for  the  purpose  for  which  it  was  leased; 
that  the  loss  of  the  growing  crop  and  the  in- 
juries to  the  plantation  were  not  caused  by  an 
"unforeseen  event;"  and  that  the  plaintiff  was 
not  entitled  to  relief.  As  the  case  is  on  the  equity 
side  of  the  court,  it  is  not  important  to  consider 
how  far  those  conclusions  involved  inferences 
of  fact,  and  how  far  they  consisted  of  matter 
of  law. 

785 


T5J-703 


SUPRBMS  COUItT  OF  THB   UHITKD  StATBS. 


Oct.  Tkiui, 


£736] 


[7371 


The  object  of  this  niit  b  not  to  obtain  an 
abatement  of  rent,  under  article  2748<2714)  of 
the  Civil  Code  of  Louisiana,  on  account  of  the 
destruction  of  the  crop,  but  it  is  to  have  the 
lease  annulled,  under  articles  9697  (2667)  and 
2699  (2069),  because  the  phintation  has  been  de- 
stroyed or  rendered  unfit  for  the  purpose  for 
which  it  was  leased. 

That  the  breakinj^  in  and  overflow  of  the 
waters  of  the  Mississippi  River  was  a  fortui- 
tous and  unforeseen  event,  within  the  meaning 
of  these  articles,  necessarilv  results  from  the 
reasons  already  stated,  which  need  not  be  re- 
capitulated. The  remaining  question  is 
whether  that  .event  destroyed  the  thing  leased, 
or  rendered  it  unfit  for  the  purpose  for  which 
it  was  leased.  This  question  lies  in  smaller 
compass. 

The  plaintiff  had  hardly  put  the  plantation  in 
a  condition  suitable  for  the  cultivation  of  sugar 
cane,  which  was  the  sole  purpose  of  the  lease, 
and  planted  one  crop,  when  the  inundation 
came,  putting  the  plantation  under  water  for 
three  months,  filling  up  the  canals  and  ditches 
necessary  for  its  drainage,  sweeping  away  the 
bridges,  and  leaving  a  deposit  from  three  to  six 
inches  deep  over  the  whole  land,  and  making 
it  necessary,  in  order  to  cultivate  the  thing 
leased  as  a  sugar  plantation  the  following  year, 
to  spend  large  sums  of  money  to  open  and  dig 
out  canals  and  ditches  and  replace  bridges:  ana 
also  destroying  all  the  stubble  cane  as  well  as 
all  the  plant  cane,  and  leaving  the  plantation 
without  any  cane  upon  it,  either  to  make 
sugar  of,  or  to  cut  seed  came  from  for  planting 
in  succeeding  years. 

In  short,  the  inundation  left  the  thing  leased 
in  such  a  condition,  that  it  was  unfitfor  tne  pur- 
pose of  a  sugar  plantation,  for  which  it  bad 
been  leased,  and  could  not  be  made  fit  for  that 
purpose  without  si)endin^  large  sums  of  moh- 
ey  to  rcstoi-e  it  to  a  condition  fit  for  the  culti- 
vation of  sugar  cane,  and  to  obtain  seed  cane 
elsewhere  to  start  it  afresh.  It  not  only  de- 
stroyed the  whole  crop  for  the  year  1884,  but  it 
destroyed  the  plants  which  would  otherwise 
have  produced,  both  in  that  year  and  after- 
wards, cane  for  making  sugar,  as  well  as  what 
was  needed  for  seed  cane,  and  destroyed  the  en- 
tire capacity  of  the  plantation  to  grow  cane  and 
make  sngnr,  until  it  should  be  restored  to  a  con- 
dition fit  for  cultivation  and  planted  anew. 
This  was  not  a  mere  destruction  of  a  crop  for 
one  year,  like  the  destruction  of  a  crop  of 
wheat,  or  of  grapes,  or  of  apples;  but  it  was 
more  like  the  destruction  of  tne  vines,  or  of  the 
apple  trees,  from  which  present  and  future 
crops  are  to  be  gathered. 

Upon  the  whole  case,  we  are  of  opinion  that 
the  lease  beinffof  a  sugar  plants  !on  for  the 
purpose  of  being  used  to  cultivate  sugar  cane, 
the  mjjuries  proved  to  the  plantation,  and  to  its 
capacity  for  producing  cane  and  sugar, 
amounted  to  a  partial  destruction  of  the  planta- 
tion, or,  what  is  the  same  thing  in  legal  effect, 
to  making  it  cease  to  be  fit  for  the  purpose  for 
which  it  was  leased;  that  those  injuries  were 
caused  by  a  fortuitous  or  unforeseen  event;  and 
that  under  articles  2697  (2667)  and  2699  (2669) 
of  the  Civil  Code,  construed  in  the  light  of 
the  other  articles  that  we  have  cited,  and  of 
the  principles  of  the  dvillaw,  as  established  in 
Louisiana,  the  plaintiff  whs  entitled  to  h.ive  the 
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lease  annulled.  The  decree  of  the  ooort  below 
dismissing  the  bill  must  therefore  be  reversed; 
and  any  equities  of  the  parties  which  should  af- 
fect the  form  of  the  decree  maj  more  conven- 
ienUy  be  dealt  with  fai  that  court 

DeoTM  ree&ned,  and  cam  rmnanded  to  ih»  Oir- 
euit  Court,  vrith  direeUom  to  takeaueh  furthet 
proeeedinfft  therein  as  may  be  in  etrnformity  vnth 
law,  and  not  inconeietentwiih  iheopinion  qf  this 
court. 

True  copy.   Test: 

JaoMB  H.  MoKennej*  Qerk,  Sup.  Goart,  U.  8. 


MATTHEW  B0LLE8  kp  al.,  P{^.  in  ttrr, ,     [7S« 

TOWN  OF  BRIMFIELD. 
(See& a  Reporter's  ed.  TOMW.) 

Municipal  bonds— ratification  by  retroaetitc 
statute— federal  courts— how  far  bound  by  con- 
struction of  state  statutes,  by  state  courts, 

1.  Where  the  liabUity  of  a  municipal  corporation 
on  n^rotiable  seourltlfls  depends  upon  a  local  stat- 
ute, the  riarhts  of  the  parties  are  to  be  determined 
Rooordlni?  to  the  law  as  declared  by  the  state  courts 
at  the  time  such  securitieB  were  Issued. 

2.  It  Is  the  setUed  doctrine  of  this  conrt  that 
Tights  accruing  under  one  construction  will  not  be 
lost  merely  by  a  change  of  opinioo  In  the  local 
court 

3.  Where  such  rights  have  accrued  before  the 
state  court  has  announced  its  construction,  this 
court  win  not  surrender  its  independent  Judgment 
in  deference  to  subsequent  deoiBions  of  the  state 
court 

4.  In  the  absence  of  any  constitutional  restric- 
tion, the  Legislature  of  a  State  may,  by  retroactive 
statutes,  legalise  the  imauthorlzed  acts  and  pro- 
ceedings of  subordinate  municipal  agendas  wbere 
it  might  have  previously  authorised  such  acts  and 
proceedings. 

6.  ThelilinotoActof  March  81, 1800,  tonllilng  a 

Erior  unauthoriaed  vote  for  the  issue  of  railroad 
onds  by  the  Town  of  Brimfleld,  Peoria  County, 
was  valid.  '' 

0.  The  subsequent  ratilloatlon  by  the  Legislature 
of  what  had  been  done  by  a  majority  of  the  voters 
of  the  Munioipalitv  cannot  be  regarded  as  impodhig 
a  debt  upon  it  f  or  local  coiporate  purposes,  against 
the  will  of  its  corporate  authorities. 

[No.  279.] 
Submitted  Jan.  6, 1S87.   Decided  March  7, 1887, 

rr  ERROR  to  the  Circuit  Court  of  the  Qnited 
States  for  the  Northern  District  of  Illinois. 
Beoersed, 

The  histoiy  and  facts  of  the  case  appear  in 
the  Opinion  of  the  court. 

Messrs,  Georse  A.  Sanders  and  ThoauM 
S.  MeClellaAO,  for  plaintiffs  in  error: 

It  lies  in  the  power  of  the  Legislature  to  pass 
curative  Acts  validating  bonds  issued  by  a  vote 
of  the  people  of  a  municipality,  notwithstand- 
ing at  the  tmie  the  vote  was  taken  there  was  no 
legislative  auUiority  for  such  vote. 

Cooley,  Const  lim.  871,  and  cases  cited;  8t, 
Joseph  TownOi^  v.  Soyers,  88  U.  S.  16  Wall. 
666  (21:  839);  Keithsburg  v.  Frick,  84  IlL  406; 
CawgiU  v.  Long,  15  01.  203;  Schofleld  v.  Wat- 
kins,  22  111.  66;  McMillan  v.  Lee  Chunty,Z  Iowa. 
817;  Anderson  v.  8anta  Anna,  116  U.  &  866 
(29:  688);  Jonesboro  City  v.  Cairo  d  St,  L,  R. 
R.  Co.  110  U.  S.  192  (28: 116);  Bead  ▼.  FJatts- 
mouth,  107  U.  S.  668  (27:  414);  Mahomet  v. 
Ouackeribush,  117  U.  8.  618  (29:  984);  Grenada 
Co,  V.  Broaden,  112  U.  8.  262  (28:  704);  Hayes 
V.  Holly  Springs,  114  U.  8.  126  (29:  82);  DilL 
Mun.  Corp.  §  79:  /  .\ompson  y,  Lee  Co.  70  U.  8. 
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3  WaU.  837  (18: 177);  PeopU  ▼.  Cla/rk,  68  Barb. 
171;  CampbeU  ▼.  Kenoiha,  72  U.  S.  6  Wall.  194 
<18:  610);  Commidaionen  y.  Thayer,  94  U.  S. 
4»1  (24:  133);  New  Orieam  ▼.  (TZa^'A;,  95  U.  8. 
«58  (24:  522);  aty  of  Kemtha  y.  Lameon,  76  U. 
8.  9  Wall.  478,  485  (19:  725.  729);  BiUihU  v. 
Franklin  Co,  89  U.  S.  22  Wall.  68  (22:  82(9; 
Behit  ▼.  Morgan,  74  U.  S.  7  WaU.  628  (19: 
d06);  Qooldj,  Const.  Lim.  879.  880. 

The  Legislature  may  treat  an  unauthorized 
or  illegal  prior  popular  vote  as  an.ezpression  of 
the  wishes  of  the  municipality  in  reference  to 
the  issuing  of  such  bonds,  the  same  as  though 
the  vote  had  been  legal  at  the  time  it  was  taken. 

County  of  Leaventoorth  v.  BarMS,  94  U.  S. 
70  (24:  68);  R.  R.  Co,  ▼.  C<ninty  pf  Otoe,  88  U. 
8.  16  Wall.  667  (21:  875). 

On  commercial  questions  this  court  is  not 
covemed  by  state  decisions. 

BoberU  v.  BoUee,  101  U.  S.  119  (25:  880); 
OaUe  V.  National  Bank,  100  U.  S.  246  (25:  583); 
Warren  Co.  v.  Marey,  97  U.  8.  96  (24:  977); 
Venice  v.  Murdoek,  92  U.  8.  494  (28:  588); 
43lelpeke  v.  Dubuque,  68  U.  8.  1  WaU.  206  (17: 
525);  Pine  Grove  v.  Takott,  86  U.  8.  19  Wall. 
666  (22:  227);  DtmgUm  v.  Pike  Co,  101  U.  8. 
«77  (25:  968). 

Meeare,  Henry  B.  Hopkins  and  WiUisun 
W.  Hammonct  for  defendant  in  error: 

The  bonds  in  question  were  voted  and  issued, 
not  only  without  legislative  authority,  but  con- 
trary to  both  legislative  and  constitutional  pro- 
hibition. 

The  Umit  of  the  grant  in  the  Act  of  March 
5,  1867,  to  the  amount  of  |35,000,  is  a  direct 
legislative  prohibition  against  subscribing  more 
than  that  amount. 

Caddie  v.  Bichland  6b.  92  III  119;  Sammie 
T.  dark,  18  lU.  546;  Dwarr.  8tat.  718;  Kina  v. 
Cunningham,  5  East,  478;  Warden  qf  J^,  Paul 
T.  The  Dean,  4  Price,  78. 

The  curative  Act,  attempting  to  validate  the 
bonds,  is  unconstitutional  and  void;  and  upon 
this  point  there  is  no  departure  from  absolute 
uniformity  in  the  dednons  of  the  8upreme 
Court  of  Illinois. 

MarahaU  v.  SiUiman,  61  HI.  218;  Wa^  v. 
JSHiUman,  62  DL  170;  Bamee  v.  Lacon.  84  DL 
461;  WiUiame  v.  Town  qf  Bob&rU,  88  BL  11; 
QaddU  V.  Bichland  a>.  92  BL  119. 

This  court  Is  governed  by  the  decisions  of  the 
■tate  tribunals  in  the  construction  of  their  Con- 
■titutions  and  local  laws. 

Blmwood  V.  Mofrey,  92  U.  8.  289  (28:  710); 
SouiK  Ottawa  r.P^kins,  94  n.8.  260  (24: 164); 
/W  ▼.  Supervieon,  and  Amoekeag  Bank  v.  Ot- 
iatea,  105  U.  8.  667  (26: 1204);  P^na  v.  Bowler, 
107  U.  8.  529  (27:  m);  Quim^  v.  Cooke,  107 
U.  8.  649  (27:  549);  B»irge$s  v.  Beligman,  107 
U.  8.  87  (27:  866);  Ta^Un'  v.  Tpeilanti,  106  U. 
a  60  (26: 1008). 

Mr,  Juaiiee  Harlan  deUvered  the  opinion 
of  the  court: 

In  Andereon  v.  Santa  Anna,  116  U.  8.  856, 
864  [29:  633,685],  we  had  occasion  to  consider 
the  vaUdi^  of  so  much  of  the  Act  of  the  Leg- 
islature of  BUnois  of  February  28,  1867,  m 
reference  to  municipal  subscriptions  to  the  stock 
of  the  DanviUe,  Urbana,  Bloomington  and  Pe- 
kin  Railroad  Companv,  as  declared  that  where 
elections  had  been  held,  and  a  majority  of  the 
legal  voters  of  any  township  or  inconx>rated 
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town  declared  in  favor  of  a  subscription  to  the 
stock  of  that  companv,  "  then  and  m  that  case 
no  other  election  need  be  held,  and  the  amount 
so  voted  for  shall  be  subscribed"  as  in  that  Act 
provided;  further,  "that  such  elections  are 
herebv  declared  to  be  legal  and  vaUd,"  as  though 
that  Act  had  been  in  force  at  the  time  thereof, 
and  all  its  provisions  had  been  complied  with. 
An  election  was  held  in  the  Township  of  Santa 
Anna  July  21, 1866,  but  there  was  no  authority 
of  law  for  its  being  held.  It  was,  however, 
conducted  in  the  customary  mode,  and  the 
proposition  for  a  subscription  was  sustained  by 
a  majority  of  the  legal  voters  of  the  township. 
The  subscription  was  made  October  1, 1867,  in 
pursuance  of  that  vote,  and  of  the  curative  Act 
of  February  28,  1867.  The  validity  of  bonds 
issued  in  payment  of  the  subscription  was  dis- 
puted upon  the  ground  that  the  last  named  Act 
was  in  violation  of  the  Constitution  of  Illinois. 
We  held,  in  accordance  with  numerous  decis- 
ions of  this  court  cited  in  the  opinion,  that 
subsequent  legislative  ratification  of  the  acts  of 
a  municipal  corporation,  which  mi^ht  lawfully 
have  been  performed  under  legislative  sanction 
in  the  first  instance,  was  equivalent  to  original 
authoritv.  We  referred,  in  that  case,  to  U,  8, 
Mortgage  Co.  v.  Orosa,  93  Bl.  488,  494,  where 
the  Supreme  Court  of  Illinois  said  that,  "Unless 
there  be  a  constitutional  inhibition,  a  Legisla- 
ture has  power,  when  it  interferes  with  no  vest- 
ed ri^ht,  to  enact  retrospective  statutes  to  vali- 
date invalid  contracts  or  to  ratify  and  confirm 
any  act  it  might  lawf uUy  have  authorized  in 
the  first  instance." 

As  a  municipal  corporation,  organized  for 
public  purposes,  has,  as  a  general  rule  and  as 
between  it  and  the  State,  no  privileges  or 
powers  which  are  not  subject  at  all  times,  under 
the  Constitution,  to  legislative  control,  and  as 
the  Legislature  might  legally^  have  authorized 
a  subscription  by  the  Township  of  Santa  Anna, 
with  the  assent  of  a  majority  of  its  legal  voters, 
we  adjudged  the  Act  of  February  28,  1867, 
to  be  within  the  constitutional  power  of  the 
Legislature  to  pass. 

Does  the  present  case  come  within  these  prin- 
ciples? 

By  the  sixth  section  of  an  Act  of  the  Qeneral 
Assembly  of  Blinois,  approved  March  5,  1867. 
incorporating  the  Dixon,  Peoria  and  Hannibal 
Railroad  Compimy,  it  is  provided  that  "  The 
several  counties  in  which  any  part  of  said  road 
may  hereafter  be  located,  ana  tne  several  town- 
ships in  said  counties  which  have  adopted  or 
may  hereafter  adopt  township  organizations, 
and  the  cities  and  incorporated  towns  in  said 
counties,  are.  hereby  authorized  to  subscribe 
and  take  stock  in  said  Dixon,  Peoria  and  Han- 
nibal Railroad  Company."  Private  Laws,  Bl. 
1867,  p.  604.  The  Act  restricted  a  subscription 
by  a  county  to  $100,000,  and  a  subscription  by 
a  township,  city,  or  town  to  |35,000. 

It  is  admitted  that  at  an  election  duly  notified 
andjheld.on  the  3d  day  of  August,  1868,  the  Town 
of  Brimfield,  by  a  vote  of  one  hundred  and 
fifty  as  against  fifty-six,  lawfuUy  voted  to  sub- 
scribe $35,000  to  the  stock  of  the  railroad  com- 
pany, and  to  issue  its  bonds  therefor.  At  the 
same  time  and  place,  but  without  authoritv  of 
law,  an  election  was  held  to  take  the  sense  of  the 
voters  of  the  Town  as  to  an  additional  eubscrip- 
tion  by  it  of  $15,000  to  the  stock  of  the  same 
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cjmpany,  for  which  coupon  bondB  ihould  be 
issued,  payable  in  ten,  fifteen,  end  twenty  yean. 
This  last  proposition  was  sustained  by  a  vote  of 
one  hundred  and  fifty-three  as  against  flfty-fiTC. 

On  the  81  St  of  March,  1869,  Sie  General  As- 
sembly of  Illinois  passed  an  Act  declaring 
"  that  a  certain  election,  held  in  the  Township 
of  Brimfield,  in  Peoria  County,  on  the  8d  day 
of  August,  1868,  at  which  a  fnqjcTity  cfihele- 
gal  wten  in  said  TownAip,  at  special  town 
meeting,  voted  to  subscribe  for  and  take 
115.000  of  the  capital  stock  of  the  Dixon,  Peo- 
ria and  Hannibal  Railroad  Company  over  and 
above  the  amount  authorized  to  be  taken  by 
the  charter  of  said  company,  is  hereby  legalizea 
and  confirmed,  and  is  declared  to  be  binding 
upon  said  Township  in  the  same  manner  as  u 
said  subscription  bad  been  made  under  the  pro- 
visions of  said  charter."  Private  Laws,  JDl.  YoL 
8,  p.  872. 

Bubsequentl.v,  May  5, 1860,  the  Township, 
by  iis  proper  officers,  issued  to  the  company  its 
coupon  bonds  for  $85,000,  in  pursuance  of  the 
vote  at  the  first-named  election,  and  also  its 
coupon  bonds  for  $15,000,  pursuant  to  the 
above  vote  at  the  same  time  and  place,  payable 
in  ten,  fifteen  and  twenty  years  as  aforesaid. 

The  present  suit  is  upon  bonds  and  coupons 
of  the  latter  issue.  A  demurrer  to  a  special 
pica  setting  forth  these  facts  was  overruled, 
and,  the  plaintifl  electing  to  stand  by  the  de- 
murrer, the  action  was  dismissed. 

From  this  statement  of  the  case  it  is  appar- 
ent that  the  judgment  below  is  inconsistent 
with  the  decision  in  And^non  r.  Santa  Anna. 
It  is  not  disputed  that  the  bonds  in  suit  would 
be  valid  obligations  of  the  Town  of  Brimfield 
if  the  election  of  August  8. 1868,  at  which  they 
were  voted,  had  been  previously  authorized  by 
statute.  In  other  woras,  accordkig  to  the  set- 
tled doctrines  of  the  Supreme  Court  of  Slinois, 
it  would  have  been  competent  for  the  legal  vot- 
ers of  the  Town,  under  legislative  authority  for 
that  purpose  previously  gjven—euch  voters  be- 
ing its  "  corporate  authorities  "  in  the  meaning 
of  the  State  Constitution  as  interpreted  by  the 
highest  court  of  Illinois— to  have  required  the 
suDscription  to  be  made,  and  the  bonds  to  be 
issued  which  were  in  fact  made  and  issued 
pursuant  to  the  unauthorized  election  of  Au- 
gust 8,  1868.  The  question  then  is,  could  the 
Legislature,  by  subsequent  ratification,  make 
that  legal  which  was  originally  without  legal 
sanction,  but  which  it  might,  in  the  first  m- 
stance,  have  authorized?  A  n^ative  answer  to 
this  question  would  be  in  conflict  with  numer- 
ous decisions  of  this  court  upon  the  general 
question  as  to  the  power  of  a  legislature  to  en- 
act curative  statutes,  when  not  restrained  by 
constitutional  provisions— the  last  of  those  de- 
cisions being  Andenon  v.  Santa  Anna,  We 
adhere  to  what  has  been  heretofore  said  by  this 
court  upon  that  subject;  and,  in  doing  so,  we 
do  not  infringe  upon  the  rule  that,  in  respect 
to  rights  arising  under,  and  depending  upon 
the  interpretation  of,  the  Constitution  and  laws 
of  a  State,  this  and  other  courts  of  the  United 
States  will  accept  ss  controlling  the  established 
doctrines  of  the  highest  court  of  the  State,  as 
announced  before  such  rights  accrued.  Bur- 
ge$$  V.  Saigman,  107  U.  8.  88  127:  8661;  OarroU 
OmtUy  V.  Smiih,  111  U.  8.  5&  [28:  519).  Pre- 
vious to  the  issuing  of  the  bonds  in  suit.  May 
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5,  1869,  there  had  been  no  decision  of  the  So- 

Sreme  Court  of  Illinois  to  the  effect  that  it  was 
eyond  the  power  of  the  Legislature  to  enact 
such  a  statute  as  that  of  March  81, 1869.  or 
that  the  Legidature  could  not  ratify  and  con- 
firm such  acts  of  a  municipal  corporation  as 
would  have  been  lawful  if  done  under  previous 
legislative  authority.  On  the  contrary,  its  de- 
cisions prior  to  that  time,  as  we  endeavored  to 
show  tn  Andermm  t.  Santa  Anna,  tended  to 
sustain  the  validity,  in  such  cases,  of  retroact- 
ive legidation.  llie  first  direct  decision  of  the 
state  court,  so  far  as  we  are  aware,  adverse  to 
the  validity  of  such  legislation,  was  Marshall  t. 
SiUiman,  61  HI.  226,  determined  in  1871,  after 
the  bonds  in  the  suit  were  issued.  The  cases  of 
JPsople  V.  Mayor  of  Cliieago,  51  DL  17,  Peoples, 
Salomon,  Id.  .87,  I^pU  v.  Chieago,  Id.  58,  Har- 
foard  V.  St,  Clair,  etc.  Drainage  Vo,  Id,  180,  and 
other  cases  of  that  class  cited  by  counsel,  do  not 
touch  the  question  before  us;  for  they  decide, 
in  effect,  nothing  more  than  that  the  power  to 
levy  taxes  for  lo^  purposes  could  be  oonf erred 
only  upon  the  corporate  authorities  of  the  mu- 
nicipal body  to  be  affected  thereby— the  object 
of  the  constitutional  provision  that  "the  corpo- 
rate authorities  of  counties,  townships,  school 
districts,  cities,  towns,  and  villages  may  be 
vested  with  power  to  assess  and  collect  taxes 
for  corporate  purposes,"  being  to  define  as  well 
the  class  of  municipal  officers  upon  whom  the 
power  of  taxation  for  local  purposes  might  be 
conferred,  as  the  purposes  for  which  such 
power  could  be  constitutionally  exercised. 
Townof  QuineyY.  Oooke,  107  U.  8. 654  [27: 5511. 
So  that  substantially  the  same  question  n 
presented  here  that  arose  in  Anderson  t.  Santa 
Anna,  Having  a  clear  conviction  that  the 
Legislature  did  not  transcend  its  power  in  en- 
acting the  Statute  of  March  81, 1860,  and  there 
being,  to  say  the  least,  at  the  time  the  bonds  in 
suit  were  issued,  no  adjudication  to  the  contrary 
in  the  Supreme  Court  of  Illinois,  we  cannot 
surrender  our  Judgment  upon  that  question  and 
overrule  the  settled  doctrines  of  this  court,  in 
deference  to  decisions  by  the  state  court,  nuule 
long  after  the  rights  of  the  plaintiff  accrued. 
Burgess  v.  Seiigman,  OarroU  County  v.  Smith, 
and  Anderson  v.  Santa  Anna.  In  holding  that 
the  Legislature  did  not  violate  the  Constitution 
of  the  State  hi  passing  the  Act  of  March  81, 
1869,  we  do  not  disrenrd  those  decisions  of  the 
state  court  which  hold  that  the  Legislature  can- 
not impose  a  debt,  for  local  corporate  pur- 
poses, upon  a  municipal  body,  against  the  will 
of  its  corporate  authorities.  For,  as  often  held 
by  the  state  court,  the  corporate  authorities  of 
a  town  like  Brimfield  are  its  legal  voters,  and 
they,  at  the  election  of  August  8, 184SB,  gave 
their  consent  to  the  subscription  siod  bonds  in 
question.  The  same  roters  who  approved  the 
subscription  of  $85,000,  at  the  same  time,  and 
by  means  of  the  same  election  machinery,  ap- 
proved an  additional  subscription  for  |15,000. 
There  is  no  suggestion  in  the  record  that  the 
votes  cast  for  the  latter  subscription  did  not 
constitute  a  majority  of  all  the  legal  voters  of 
the  Town.  We  must  presume  upon  this  rec- 
ord that  the  Legislature  ascertained,  as  stated  in 
the  Act  in  question,  that  such  a  majority  had, 
at  the  election  of  August  8.  IBfSS,  voied  for  the 
additional  subscription  of  $15,000 ;  and  we  do 
not  see  that  the  subseqoent  ratification  by  the 
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L^gidatora  of  wlnt  had  been  done  by  tiie  Yot- 
en  can  be  recaidad  ai  imposing  a  debt  upon 
tbem  agalnat  their  win.  Tne  Lmslatoie  dm- 
ply  gare  eif  ect  to  the  wishes  of  tne  people,  as 


denon  t.  BaiUa  Anna  [•uprvi], 

The  judgmm^  miuti  be  reoermd  and  the  mm 
remanded  for furthirproeeedinffi  eomUimU  wUh 
tM$  opMon.    U  i$  mm'dered. 
Tnieoopy.  Test: 

* 1  H.  MoKeonej,  Clerk  Sap.  Ooiirt,17.  8. 


[575]        BRADLBT  O.  SCHLEY.  Plff.  in  Err., 

FULLMAIi'8  PALAOB  CAR  COMPAinr- 
«toe  8.  a  Beporter'to  6(L  SnMMD 

Oanfieffonee  2|r  feme  oovert — lUinoieStatuiei  and 
deeuume—pcinder  with  hutband-^euffleiency 
^  aeknawedffment—^cmneel  eeneured. 

L  Under  thelUtnoitAet  of  Febniary  a,  1874,  re- 
lating to  tbe  oonveyanoe  by  nonreeiaent  married 
women  of  their  lands  in  that  State,  and  in  accord- 
anoe  with  the  tendency  of  the  decisions  of  its  su- 

Srcme  court,  it  is  held  that  the  wife  Joins  with  her 
iisband  in  the  execution  of  a  conveyance  of  her 
estate  of  inheritance  where  her  name  alone  appears 
in  the  gnntlnir  clause,  the  deed  being  signea  and 
acknowledged  by  tioth  and  oertlfled  as  required  by 
law. 

S.  A  statement  in  a  certificate  of  acknowledgment 
to  the  effect  that  "•  penonally  came  "  the  grantors, 
**  known  to  me  to  be  the  persons  who  executed  the 
foNgoing  instrument,**  is  a  substantial  compliance 
with  the  llUnois  Statute,  which  requires  the  certif- 
icate to  show  that  the  person  making  the  acknowl- 
edgment was  personally  known  to  the  officer. 

£  In  tbe  case  presented,  an  objection  that  the  cer- 
tificate does  not  state  that  the  wife  was  not  in- 
formed of  the  contents  of  the  deed  is  held  not  to  be 
well  taken. 

4.  Counsd  for  the  defendant  In  error  censured  for 
Introducing  Into  his  printed  argmnent  facts  not 
found  In  the  record,  and  in  violation  of  a  stipular 
tkm  between  the  parties. 

[No.  1118.] 

Submitted  Jan,  6, 1887,    Motion  etOmittedJan, 

18,1887.    Bedded  March  7, 1887. 

r  ERROR  to  the  Circuit  Court  of  the  United 
States  forthe  Northern  District  of  DhnoU. 
Opinion  below  published,  25  Fed.  Rep.  890. 


he  history  and  facts  of  the  case  appear  in 
tbe  opinion  of  the  court 

Meun.  S.  Coming  Jiidd»  Albert  Rlt- 
4shie,  WilliaiB  Ritchie,  Edward  B. 
Eaher  and  Edward  8.  Jndd,  for  plaintiff 
in  error: 

The  fact  that  William  Lynn  signed,  sealed 
fuid  acknowledged  this  deed  is  not  sufficient  to 
fliake  him  a  paity  to  it.  He  should  have  been 
oamed  or  otherwise  expressly  designated  in  the 
body  of  the  deed  as  a  party  grantor. 

Agricultural  Bank  y.  Eiee,  45  U.  S.  4  How. 
22S  01:  951);  Batchdar  ▼.  Brereton,  112  U.  S. 
SO^  (S8:  748);  Uthgowr,  Katenagh,  0  Mass.  172; 
Lvfkin  y.  Qurtie,  18  Mass.  228;  Melvin  y.  Pro- 
prietors, etc,  IG  Pick.  189. 

"A  deed  cannot  bind  a  party  sealing  it,  un- 
less it  contains  words  expressiye  of  an  intention 
to  be  bound." 

CatUn  y.  Ware.  9  Mass.  218;  Fowler  y.  Shear- 
er,  1  Mass.  14. 
1?0  €.  8. 


This  is  Just  as  true  of  William  Lynii,  thoai^ 
he  was  a  person  mi  Juris,  as  it  would  haya 
heenof  hiswife. 

Peabody  y.  Heieett,  52  Me.  88,  60;  Ohapman 
y.  Orooks,  41  Mich.  595;  Harrison  y.  Simons,  56 
AUl  514.  See  also  McFarland  y.  FAigor,  7 
Ohio,  194;  PureeU  y.  Qoshorn,  17  Ohio,  105; 
Cincinnati  v.  NeweU,  7  Ohio  St  41;  Cofrter  y. 
Qoodin,  8  Ohio  St.  78;  Poyney.  Parker,  10  Me. 
178;  Oox  V.  WeUs,  7  BUickf.  410;  WhitcUy  y. 
Btewvrt,  68  Mo.  860;  PouM  y.  Moneon  d  B. 
Mfg.  Co.  8  Mason,  848;  Davis  y.  Bartholometo, 
8Ind.  491;  Gray  v.  Mathis,  7  Jones,  L.  (N.  C.) 
502;  Warner  y.  Peek,  11  R.  L  481;  Hammond 
T.  Thompson,  56  Ala.  590. 

The  remaining  objection  to  this  deed  is  that 
the  certificate  of  acknowledgment  does  not 
comply  with  the  statutory  requirements. 

TuUy  y.  Davis,  80  111.  108;  Lindley  y.  Bmiih, 
46  HI.  528;  Murphy  y.  WiUiamson,  85  Dl.  152; 
Lane  y.  Dolick,  6  McLean,  204. 

The  omissions  or  defects  in  the  certificate 
cannot  be  supplied  by  ^rol. 

miioU  y.  fSirsol,  26  U.  S.  1  Pet  828  (7: 164); 
Lindley  y.  Smith,  46  HI.  528. 

It  is  true  that  if  Mrs.  Lynn  was  "  known  "  to 
the  officer,  as  the  certificate  states,  she  must 
haye  been  either  "personally**  known, or  proyen 
by  credible  witnesses,  but  this  leaves  it  uncer- 
tain which,  and  it  was  the  purpose  of  the  stat- 
ute not  to  leave  this  point  uncertain. 

Shephard  y.  Oarriel,  19  01.  819. 

Mr.  Alfi*ed  Ennis*  for  defendant  in  error: 

Mr.  Justice  Harlan  deliyered  tbe  opinion 
of  the  court: 

This  is  an  action  of  ejectment,  in  which  the 
plaintiff  in  error  claims  title  to  certain  real  es- 
tate i^  Cook  Counly,  Hlinois.  of  which  Pull- 
man's Palace  Car  Company  is  in  possession. 
A  Jury  having  been  waived,  the  case  was  tried 
by  the  court,  pursuant  to  a  stipulation  between 
the  parties,  that  Judgment  should  be  entered 
for  tne  defendant  if  the  court  was  of  opinion 
that  a  certain  deed  was  valid  and  binding  as  a 
conveyance  by  husband  and  wife  of  the  real 
estate  therein  described. 

The  deed  and  the  certificate  of  acknowledg- 
ment annexed  thereto,  referred  to  in  the  stipu- 
lation, are  as  follows: 

'*  This  Indenture,  made  this  twenty-sixth 
day  of  May,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  fifty-six,  toitnesscth: 
That  I,  Christina  Lynn,  sister  and  heir  at  law 
of  Henry  Millspaugh,  deceased,  who  was  a  re- 
cruit of  Lieutenant  T.  W.  Denton,  of  Thir- 
teenth Regiment,  United  States  Infantry,  War 
of  1812,  with  Great  Britain,  of  the  County  of 
St  Chdr,  and  State  of  Michigan,  party  of  the 
first  part,  in  consideration  of  the  sum  of  forty- 
three  dollars  in  hand  paid  by  Milton  «&  Thomas 
C.  McEwen,  of  the  County  of  Orange  and  State 
of  New  York,  party  of  the  second  part,  the  re- 
ceipt of  which  is  hereby  acknowled^^,  do 
hereby  release,  grant,  bargain,  and  quitclaim 
unto  the  said  party  of  the  second  part,  their 
heirs  and  assigns,  forever,  all  her  right,  title, 
claim  and  interest  in  that  certain  tract  of  land 
granted  by  the  United  States  unto  David  Mills- 
paugh  and  Christina  Lynn,  the  brother  and  sis- 
ter and  only  heirs  at  law  of  Henry  MiUspaurii, 
deceased,  as  follows,  to  wit:  [Here  follows  a  de- 
scription of  the  land]  •  •  •  ;  to  have  and  tc 

789 


[576] 


57(Mm 


BUPBEMB  COUBT  OF  THB  UHITBD  StATBL 


OoT.  Tbbm, 


[•TBI 


hold  the  said  premises,  with  all  the  appurte- 
/  nances  thereunto  belongiDg  or  in  anywise  apper- 
^  taining,  to  their  only  proper  use,  benefit  and 

behoof  of  said  parties  of  the  second  part,  their 

heirs  and  assigns,  forever. 
"  In  witness  whereof  the  said  grantor-  have 

hereunto  set  our  hands  and  seals  the  day  and 

year  first  above  written. 

"  CHRISTDfTA  LtHK.      [BBAL.] 
"WiLLIAlC  LTim.         [SEAL.] 

**  Signed,  sealed  and  acknowledged  in  the 
presence  of— 

**Mabt  a.  LTmr, 
'^Obed  Smith. 

"State  op  Miohigan,      ) 

County  OP  St.  OiiABR,   *"• 

**  On  this  twenty-seventh  day  of  May,  A.  D. 
1856,  before  me,  a  justice  of  the  peace  in  and 
for  said  Coimty  of  St.  Glair,  personally  came 
Christina  Lynn  and  William  Lynn,  her  hus- 
band, known  to  me  to  be  the  perbons  who  ex- 
ecuted the  foregoing  instrument,  and  acknow- 
ledged the  same  to  be  their  free  act  and  deed; 
and  the  said  Christina  Lynn,  having  been  by 
me  privately  examined  separate  and  apart  from 
the  said  husband,  and  fully  understanding  the 
contents  of  the  foregoing  instrument,  acknowl- 
edged that  she  executed  said  deed  freely  and 
without  any  force  or  compulsion  from  her  said 
husband  or  from  anv  one. 

^ObED  SlfflTH, 

Juttiee  qf  (he  Peace," 

The  court  being  of  opinion  that  the  deed  was 
valid  to  pass  to  the  gnmtees  all  the  ri^t,  title 
and  interest  of  Christina  Lynn  and  William 
Lynn,  her  husband,  in  the  real  estate  therein 
described)  entered  Judgment  for  the  defendant 
on  its  plea  of  not  guilty. 

Bef  01^  entering  upon  the  consideration  of  the 
case  it  is  proper  to  notice  the  motion  made  in 
behalf  of  the  plaintiff  in  error,  to  strike  out 
certain  parts  of  the  printed  amiment  filed  by 
the  counsel  for  the  defendant  in  error.  Not- 
withstanding the  agreement  that  the  case  should 
be  heard  in  the  court  below  upon  the  single 
question  referred  to  in  the  stipulation,  the  coun- 
sel for  the  defendant  in  error  states  many 
things,  which  he  declares  to  be  "  incontrovert- 
ible facts,"  and  witliin  the  knowledge  of  op- 
posing counsel,  but  which  are  whofly  unsus- 
tained  by  anything  in  the  record.  The  motion 
to  striker  out  relates  to  those  matters.  The  ex- 
cuse given  for  this  breach  of  professional  pro- 
priety is  "  the  extreme  brevity  of  the  record." 
But  It  is  the  same  record  upon  which  coimsel 
for  the  Company  suoceeded  for  his  client,  and 
which,  by  ac^reement,  contained  all  that  was  to 
be  submitted  to  the  ooort  The  excuse  given 
furnishes  no  apology  whatever  for  his  violation 
of  the  terms  of  the  stipulation;  much  less  does  it 
palliate  his  attempt  to  influence  the  decision 
here,  by  reference  to  matters  not  in  the  record, 
and  which  he  must  have  known  could  not  be 
taken  into  consideration.  It  is  only  necessary 
to  say  that  the  facts  dehan  the  record,  which 
have  been  improperly  introduced  into  the  brief 
of  the  counsel  for  the  defendant  in  error,  have 
not  in  any  degree  influenced  our  determinatdon 
of  the  case. 

The  plaintiil  insists  that  the  deed  was  void 
under  tbe  laws  of  Illinois,  upon  two  grounds: 
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1.  That  the  husband  is  not  a  party  to  the  deed; 

2.  That  the  acknowledgment  is  defective. 

In  Lane  v.  Saulard,  15  111.  128,  it  was  held 
that  the  Revised  Statutes  of  Illinois  at  1846  re- 
pealed all  former  laws  on  the  subject  of  con- 
veyances of  real  estate,  and  authorized  mairied 
women  within  that  State  to  convey  land  by 
Joining  with  their  husbands  and  acknowledging 
the  deeds  inaspecifled  way;  but  that  no  provis- 
ion was  made  for  the  convevance  lyy  non- 
resident maixied  women  of  iiidr  lands  in  Illi- 
nois until  the  passage  of  the  Act  of  Februair 
22, 1847.  See  also  Higgine  v.  Orodfy^  40  IlL 
260:  Bogere  v.  Eigoins,  48  111.  21L 

This  case  depends  mainly  upon  the  construe-  [579] 
tion  to  be  placed  upon  the  second  section  of 
the  latter  Act,  which  was  in  force  when  tbe  deed 
of  May  26, 1856,  was  executed.    That  section 
is  as  follows: 

"  When  taxyfeme  covert,  not  residing  fai  this 
State,  being  above  the  age  of  eighteen  years, 
shall  join  with  her  husband  in  the  execuaon  of 
any  deed,  mortgage,  convevance,  or  other  writ- 
ing of,  or  relatm^  to,  any  lands  or  real  estate, 
situate  within  this  State,  she  should  thereby 
be  barred  of  and  firom  aU  estate,  right,  title, 
interest,  and  claims  of  dower  therein,  in 
like  manner  as  if  she  was  sole  and  of  full 
age.  And  any  such  feme  covert  Joining  with 
her  husband  in  the  execution  of  a  power  of  at- 
torney or  other  writing,  authorizing  the  sale, 
conveyance,  or  other  disposition  of  lands  or 
real  estate  as  aforesaid,  shall  be  bound  and 
concluded  by  the  same,  in  respect  to  the  right, 
title,  claim  or  interM  in  such  est4&te,  as  if  she 
were  sole  and  of  full  age  as  aforesaid;  and  the 
acknowledgment  or  proof  of  such  deed,  mort- 
gage, conveyance,  power  of  attorney,  or  other 
writing  may  be  the  same  as  if  she  were  sole, 
and  shall  entitie  such  deed,  mortgage,  convey- 
ance, power  of  attorney,  or  other  writing  to  be 
recorded  as  is  authorized  by  this  Act;  and  the 
provisions  of  this  section  shall  apply  to  deeds, 
mortgages,  conveyances,  powers  or  attorney, 
and  other  writings  heretofore,  as  well  as  those 
which  may  hereafter  be  executed.*'  Scales, 
Treat  ft  iffiackwell,  Stat.  HI.  YoL  2,  p.  965;  1 
Gross.  Stat.  111.  chap.  24,  §  24;  1  Adams  & 
Durham,  Real  Estsce  Stat,  ft  Dedaions  of  DL 
p.  175. 

Did  Christina  Lynn,  within  the  meaning  of 
that  statute,  "  Join  with  her  husband  in  the  ex- 
ecution" of  the  deed  of  1856?  The  plaintiff  con- 
tends that  she  did  not,  because  the  name  of  tbe 
husband  is  not  expressly  designated  in  the  body 
ofthedeedasagrantor.  ItisareuedthatasWill. 
lam  Lynn,  the  husband,  had  during  coverture 
a  freehold  interest,  Jointiy  with  his  wife,  in  her 
estate  of  inheritance,  with  absolute  ownership 
of  the  rents  and  profits  of  the  wife,  the  requires 
ment  in  the  Act  of  1847,  that  she  should  join 
him  in  the  execution  of  any  deed  for  real  esttite, 
was  a  recognition  of  his  supremacy  and  right 
of  control,  and  necessarily  implied  that  he,  as 
grantor,  so  named  in  the  granting  or  operating  [580 
claup^  must  pass  whatever  interest  he  bad,  and 
thereby,  also,  express  his  willingness  that  the 
wife  snould  convey  her  titie  or  estate.  While 
this  position  is  sustained  by  some  adjudications, 
it  is  necessary  to  inquire  as  to  the  state  of  the 
local  law;  for  the  rights  of  the  parties  must  be 
governed  by  the  veqpirements  of  that  law  in  re- 
spect to  the  mode  in  which  veal  property  sit* 
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uated  within  the  limits  of  tbat  State  may  be 
conveyed  or  transferred.  U,  8.  v.  Crosby,  11 
U.  8.  7  Cranch,  115  [8:287];  dark  v.  QroAam, 
19  U.  B.  6  Wheat. 579_r5  :885];  McOormieky. 
SuUitant,  28  U.  8.  10  Wheiit  202  [6:8081;  Buy- 
dam  V.  WiUiamwn,  65  U.  8.  24  BTow.  488  [16: 
745];  Brine  v.  Ins.  Co,  96  U.  8.  627  [24:  858]. 

In  Johnson  ▼.  Montgomery,  51  IlL  186,  the 
question  was  whether  dower  was  barred  b^  a 
deed  executed  in  1858,  in  Ohio,  conveying 
lands  in  Illinois  belonging  to  the  husband,  the 
wife  signing  the  deed  and  duly  acknowledging 
it  before  a  proper  officer.  But  the  wife  was 
not  named  in  the  body  of  the  deed,  nor  was  her 
right  of  dower  referred  to  therein  io  any  way. 
It  is  true,  as  suggested  by  counsel  for  the 
plaintiff  in  error,  Uiat  an  inchoate  right  of 
dower  is  not  a  present  estate  in  lands,  and  that 
the  court  in  that  case  expressly  waived  any  de- 
cision of  the  questionwhether  the  deed  then  be- 
fore it  would  have  been  good  under  the  Act  of 
1847,  and  placed  its  decision  entirely  upon  the 
21st  section  of  the  Statute  of  Conveyances  of 
1845.  That  section  provides  that  it  shall  be 
lawful  "  for  any  married  woman  to  release  her 
right  of  dower  of,  in,  and  to  any  lands,  tene- 
ments whereof  her  husband  may  be  possessed 
or  seised,  by  any  legal  or  equitable  tide  during 
her  coverture,  by  Jmning  such  husband  in  the 
deed  or  conveyance  for  the  conve]^g  of  such 
lands  and  tenements,  and  appearing  and  ac- 
knowledging the  same,  etc. ,  *  *  *  which  [certifi- 
cate of  privy  examinationj  belnff  recoraed  to- 
getherwith  the  deed,duly  executed  and  acknowl 
edged  by  the  husband  aooordinf  to  law,  shall  be 
sufficient  to  discharge  and  barme  claim  of  such 
woman  to  dower  in  the  lands  and  tenements  con- 
veyed by  such  deed  or  conveyance."  1  Adams 
A  burham,  188;  Bev.  Stat.  111.  1845,  p.  107.  The 
court,  after  observing  that  the  deed  merely  ex- 
tinguished the  wife's  contingent  right  of  dower, 
ana  did  not  pass  any  estate  she  had  in  the  land, 
said:  "  This  precise  question  has  not  hitherto 
been  presented,  but  we  entertain  no  doubt  it 
has  always  been  supposed  by  both  the  people 
and  the  profession  in  this  State  that  a  married 
woman,  signing  her  husband's  deed  and  being 
properly  examined  before  an  officer  and  causing 
his  cerdficate  of  that  fact  to  be  placed  upon  the 
deed,  would  bar  her  dower  in  the  premises  con- 
veyed, although  her  name  nowhere  appeared 
in  the  body  of  the  deed.  By  signing  tiie  deed 
Ae  'loins'  in  it,  and  having  done  this,  her  dow- 
er is  barred  if  she  takes  the  other  steps  pointed 
oat  by  the  statute."  This,  dedsion  bears  some- 
what on  th«  question  as  to  what  the  local  stat- 
utes mean  when  they  require  the  wife  to  loin 
with  the  husband  in  a  conveyance  of  real  es- 
tate. 

In  MiOer  v.  Shaw,  108  ID.  290,  one  of  the 
questions  was  whether  a  certain  conveyance  by 
a  married  woman,  living  in  IllinoiB  with  her 
husband,  passed  the  title  to  her  separate  real 
property  situated  in  that  State,  the  husband 
not  Joining  with  her  in  the  granting  clause  of 
the  deed.  The  statute  in  force  when  the  de^ 
was  made  prescribed  the  mode  in  which  the 
husband  and  wife,  residing  in  Illinois,  could 
convey  the  real  estate  of  the  wife.  Actof  1845, 
g  17,  p.  106;  1  Adams  &  Durham,  127-8.  It 
made  it  lawful  for  the  husband  and  wife  to 
''execute"  any  grant,  lease,  deed,  or  convey- 
ance of  such  estate.  The  court  said:  '*  That 
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which  this  statute  requires  to  be  done,  to  enable 
the  wife  to  convey  her  separate  property,  is 
that  she  and  her  husband  shal]  execute  me  deed, 
and  after  that  she  shall  appear  before  a  proper 
officer  and  acknowledge  the  same  in  the  mode 
pointed  out  in  the  statute;  and  such  deed  being 
acknowled^  or  proved  according  to  law  by 
the  husband,  it  will  be  as  effectual  to  pass  the 
title  to  the  wife's  separate  property  as  the  deed 
of  an  unmarried  woman  would  be  to  convey 
her  property.  All  this  was  done  in  this  case. 
Both  Mrs.  Sheldon  and  her  husband  executed 
the  deed  to  Ward,  and  afterwards  she  appeared 
before  a  proper  officer  and  acknowledged  it  in 
conformity  with  the  statute;  and  the  acknowl- 
edgment of  her  husband  to  the  deed  being 
according  to  law,  that  seems  to  be  all  the  law 
requires  to  be  done  to  make  the  deed  effectual  to 
pass  the  title  to  the  wife's  separate  estate." 

The  latest  case  to  which  our  attention  has 
been  called  is  Toeum  v.  Lovell,  111  BI  212. 
By  a  Statute  of  Blinois  every  householder  is 
declared  to  be  entitled  "  to  an  estate  of  home- 
stead," to  a  specified  amount,  in  the  farm  or 
lot  of  land,  and  buildings  thereon,  owned  or 
rightly  possessed;  by  lease  or  otherwise,  and 
acquireaby  him'or  her  as  a  residence;  such 
homestead  and  all  right  and  title  therein  being 
exempted  from  attachment.  Judgment,  levy, 
execution  or  sale  for  the  payment  of  his  debts 
or  other  purposes  and  from  the  laws  of  con- 
veyance, descent  and  devise  as  provided  in  that 
statute.  The  exemption  continues  after  the 
death  of  the  householder  for  the  benefit  of  the 
surviving  husband  or  wife,  so  long  as  he  or  she 
occupies  such  homestead,  and  of  the  children 
imtil  the  youngest  child  become  twenty-one 
years  of  age.  The  statute  also  provides  that '  'No 
release,  waiver  or  conveyance  of  the  estate  so  ex- 
empted shall  be  valid,  unless  the  same  is  in  writ- 
ing, subscribed  by  said  householder  and  his  or 
her  wife  or  husband,  if  he  or  she  have  one,  and 
acknowledged  in  the  same  manner  as  convey- 
ances of  real  estate  are  required  to  be  acknow- 
ledged, or  possession  Is  abandoned  or  given 
pursuant  to  tibe  conveyance;  or,  if  the  exemp- 
tion is  continued  to  child  or  children,  without 
the  order  of  the  court  directing  a  release  there- 
of." Bev.  Stat.  1874,  p.  497.  In  the  case  last 
cited,  the  question  was  whether  a  trust  deed  ex- 
pressly rennquishing  the  homestead  right  was 
effectual  for  that  purpose,  the  name  of  tnewife 
not  appearingin  the  grantine  clause  of  the  deed, 
although  it  was  signed  and  duly  acknowledged 
hy  bmslf  and  husband  in  conformity  with  the 
statute.  The  court  held  the  deed  to  be  suffi- 
cient to  pass  the  interest  of  both  husband  and 
wife  in  the  estate  of  homestead,— observing 
that  the  statute  did  not  require  the  name  of  the 
husband  or  wife  to  appear  in  the  body  of  the 
deed.  Bef erring  to  MtOer  v.  Shaw,  as  present- 
ing an  analogous  question,  the  court  said:  "  In 
the  case  now  being  considered  the  wife  Joinis 
with  her  husband  in  the  release  of  the  home- 
stead in  precisely  the  ssme  manner  as  the  hus- 
band did  with  the  wife  in  the  case  dted." 

While  those  cases  do  not  cover  the  precise 
question  under  consideration,  we  are  of  opin- 
ion tiiat  under  the  principles  announoea  in 
them,  the  deed  of  May  26,  1856,  must  be  up 
held  as  a  valid  transfer  under  the  law  of  Bu- 
nois  of  the  interest  of  Christina  Lynn  and  her 
husband.    If,  as  adjudged  by  ttie  Suprema 
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Court  of  the  State,  the  wife,  whoee  name  did 
not  appear  in  the  operatiTO  clause  of  the  hus- 
band's oonToyance  of  his  lands,  is  to  be  held  as 
having  Joined  hinn  therein  and  surrendered  her 
right  of  dower,  by  simply  signing  the  deed  and 
Acknowledging  it  in  conformity  with  the  stat- 
ure, and  upon  privy  examination  duly  certified; 
if,  under  a  statute  making  it  lawful  for  hus- 
band and  wife  "  to  execute  "  a  conveyance  of 
her  real  estate,  they  will  both  be  held  to  have 
•executed  a  conveyance  of  her  teparate  prop- 
«rty  where  her  name  appears,  but  that  of  the 
husband  does  not  appear,  in  the  granting 
clause  of  the  deed,  but  they  both  sicn  and  ac- 
knowledge it  in  the  mode  required  br  law; 
and  if  the  wife's  ''estate  of  homestead"  can 
be  conveyed  by  a  deed,  signed  and  duly  ao- 
knowlegecl  by  herself  and  husband,  her  name, 
however,  not  appearing  in  the  body  of  the  deed; 
it  would  seem  to  follow  that,  within  the  mean- 
ing of  the  Act  of  1847,  and  according  to  the 
tendency  of  the  decisions  of  the  Supreme  Court 
of  the  State,  the  wife  Joins  with  her  husband 
in  the  execution  of  a  conveyance  of  her  estate 
of  inheritance  where  her  name  alone  appears  in 
the  granting  clause,  but  the  deed  is  signed  by 
both  herself  and  husband,  is  acknowlSged  bv 
both,  and  is  certified  as  required  by  law.  Such 
conveyance,  so  signed,  acknowledged,  and  cer- 
tified, of  the  wife's  land,  seems  to  be  as  effect- 
ual, under  the  local  law,  to  invest  the  grantee 
^vith  the  title  and  interest  of  both  husband  and 
wife  as  if  his  name  had  also  appeared  in  the 
gmnting  clause. 
[584]  I^>  AS  suggested,  the  purpose  of  the  Act  of 
1847  in  requuing  the  wife  to  join  the  husband 
in  the  execution  of  conveyances  of  her  real 
estate  was  to  protect  her  against  strangers  and 
secure  his  co-operation  and  counsel,  that  object 
was  as  fully  accomplished  by  his  signing  and 
acknowledging  the  deed  with  her  as  it  would 
have  been  oy  designating  him  in  the  body  of 
the  deed,  as  co-grantor  with  the  wife. 

It  is  proper  to  say  that  the  question  under 
consideration  is  not  free  from  difficulty,  and 
wc  should  have  been  glad  to  be  guided  in  our 
determination  of  it  by  an  expr^  decision  of 
the  highest  court  of  the  State.  The  conclusion 
rencbed  by  us  is  more  in  harmony  with  what 
that  court  has  held  in  cases  somewhat  analogous 
than  would  be  a  decision  adjudging  the  deed 
of  1856  to  be  void. 

One  other  question  remains  to  be  considered. 
It  is  contended  that  the  certificate  of  ac- 
knovvled  cement  is  fatally  defective  for  two  rea- 
sons: 1.  It  does  not  appear  that  Mrs.  Lynn  was 
personally  known  to  the  magistrate,  or  that 
she  was  proved  by  a  credible  witness  to  be  the 
«anie  person  as  the  one  who  subscribed  to  the 
deed;  2.  It  does  not  appear  that  she  was  in- 
formed of  the  contents  of  the  deed. 

Id  support  of  these  objections,  the  counsel 
for  the  plaintiff  in  error  relies  upon  the  20th 
section  of  the  chapter  on  "Conveyances"  in 
the  Revised  Statutes  of  1845,  p.  107.  That  sec- 
tion provides:  "No  judge  or  other  officer 
shall  take  the  acknowledgment  of  any  person 
to  any  deed  or  instrument  of  writing  as  afore- 
said, unless  the  person  offering  to  make  such 
acknowledgment  shall  be  personally  known  to 
him  to  be  the  real  person  who,and  in  whose  name 
such  acknowledgment  \b  proposed  to  be  made, 
or  shall  be  provra  to  be  such  by  a  credible  wit- 
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ness;  and  the  Judge  or  officer  taking  such  ac- 
knowledgment shall,  fai  his  certificate  thereof, 
state  that  such  person  was  penonally  known  to 
him  to  be  the  person  whose  name  is  subscribed 
to  such  deed  or  writing,  or  having  executed  the 
same,  or  that  he  was  proved  to  be  such  t^  a 
credible  witness  (naming  himX"  etc.  That 
chapter  was  amended  by  the  Act  of  February 
11,  1868,  the  first  section  of  which  provides, 
"  That  no  deed,  mortgage,  or  other  histrument 
of  writing,  heretofore  executed,  or  hereafter  to 
be  executed,  by  husband  and  wife,  in  good 
faith,  for  the  purpose  of  oonvi^ng  or  incum- 
bering the  estate  of  the  husband,  or  the  estate 
of  the  wife,  or  the  right  of  dower  in  any  lands 
situate  in  this  State,  and  acknowledged  oj  them 
before  any  officer  authorized  by  the  laws  of  this 
State  to  take  acknowledgments,  shallbe  deemed, 
held,  or  adjudged  invalid,  or  defective  or  insuf- 
ficient in  hiW,  ()▼  reason  of  any  informality  or 
ondsston  in  settmg  forth  the  particulan  of  the 
acknowledgment,  before  such  officer  as  afore- 
said, in  the  certificate  thereof:  Pranded^  hai»- 
eeer,  That  it  appears  in  substance,  from  such 
certificate,  that  the  parties  executing  said  [58S 
deed,  mortgage,  or  other  instrument  of  writing, 
executed  the  same  freely  and  voluntarily;  and 
that  in  case  of  married  women  executing  the 
same,  it  appears,  in  substance,  that  they  knew 
the  contents  of  said  deeds,  mortgages  or  other 
instruments  of  writhig,  and  that  th^  were  ex- 
amined by  the  officer  aforesaid,  separate  and 
apart  from  their  husbands."  1  Adslms  A  Dur- 
ham, 185. 

It  was  said  in  £4ndi^  r.  Smith.  46  DL  687« 
that  the  requirement  that  the  certificate  should 
show  that  the  person  acknowledging  it  was 
personally  known  to  the  officer  to  be  the  per- 
son whose  name  is  subscribed  to  the  dM,  or 
was  proved  to  be  such,  by  a  credible  witness, 
was  one  of  substance  and  salutary  in  its  oper- 
ation, and  was  not  dispensed  with  by  the  Act 
of  1868;  and  that  "It  is  the  acknowledgment  of 
the  feme  eowrt  which  is  the  operative  act  to  pass 
her  title."  See  also  Murphy  v.  WiUiam^n,  86 
m.  152.  Assuming  this  to  have  been  the  set- 
tled law  of  Illinois  when  the  deed  in  question 
was  executed,  and  that  the  case,  on  this  point, 
is  governed  by  the  Revised  Statutes  of  1845,  the 
rssult  daimea  by  the  plaintiff  in  error  does  not 
follow.  The  cases  cited  do  not  sustain  the  ob- 
jection to  the  certificate  of  acknowledgment 
In  Lindley  v.  i^nt^^^-one  of  the  cases  reliM 
upon  by  the  plaintiff  in  error— there  was  no 
language  in  the  certificate  of  the  wife's  ac- 
knowlMgment  from  which  it  could  be  inferred 
that  she  was  either  personally  known  to  him 
or  was  proved  by  a  witness  to  be  the  peraon 
who  had,  as  wire,  signed  the  deed.  To  the 
same  class  belong  the  cases  of  Htinrieh  v.  Simp- 
eon,  66  Dl.  57,  and  CMmrn  r.  Berrington,  114 
HL  107.  The  officer's  certificate  in  this  case 
states  that  "  personally  came  Christina  Lynn 
and  William  Lynn,  her  husband,  known  to 
me  to  be  the  persons  who  executed  the  foregoing 
instrument,  and  acknowledged  the  same  to  be 
their  free  act  and  deed."  This  is,  in  substance, 
a  statement  thai  they  came  before  the  officer 
and  were  personally  known  to  him  to  be  the 
real  persons  who  in  fact  subscribed  and  ac- 
knowledged the  deeds 

The  objection  that  the  officer's  certificate    [68M 
does  not  state  that  she  was  informed  of  the 
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oonteotBof  the  deed— If  it  ha^  any  force  what^ 
erer  under  the  Act  of  1847,  permittinff  the  non- 
resident/tfma  cav&rt  to  acknowledge  her  deeds 
ee  if  ahe  were  unmarried— is  not  well  taken. 
The  certificate  shows  that  she  executed  the 
deed  freely  and  without  force  or  compulsion 
from  the  hushand  or  from  anyone  else,  "  fully 
u  nderstanding  the  contents  "  tbereof  .  Besides, 
this  defect,  if  it  be  one,  is  of  the  kind  that  was 
cured  by  the  Act  of  1858,  which  only  required 
it  to  appear,  in  substance,  as  it  does  here,  that 
the  deed  was  executed  fteely  and  yoluntarilv, 
and,  in  the  case  of  a  married  woman,  that  she 
knew  its  oontentB  and  was  exammed  separately 
and  apart  from  her  husband.  She  must  haye 
known,  if,  as  certified,  she  fully  understood  the 
contents  of  the  deed. 

The  Judgment  belaw  wa»  fights  and  is  c^ffiirmed. 

True  copy.   Test: 

James  H.  HoKeoney,  Clerk,  Sup.  Court,  U.  8. 


LEPD^  0.  mCB,  Assignee  of  Robert  Eb- 
wiK  BT  AL.^  Trading  as  fiawni  A  Hab- 

DKB,  Appt,p 

e. 
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Captured  and  Abandoned  Property  Act—^peeial 
Act  for  rdUf  efBobert  Srwin—aMmb^  ae- 
eiffnee  in  bankruptcy— '8t€Uuie  ofLimitatione, 

The  Judflrment  of  the  oourt  below  holding  that  an 
aotioa  brought  February  17.  1886,  under  the  pro- 
TlslODS  of  the  special  Act  of  February  ft,  1817,  au- 
thorising that  oourt  to  take  jurladtotlon  of  the 
claims  ox  Robert  Erwln  against  the  United  States, 
Is  barred  under  the  Statute  of  Limitations,  Is  af- 
flimed  by  a  divided  oourL 

[No.  1269.] 
Buimitted  Jan.  S,  1887.  Affirmed  Mwrth  7, 1887. 

FeHHanfor  rehearing  denied  March  tl,  1887. 

A  PPBAL  from  the  Court  of  Claims.  Be- 
A  ported  below,  21  Ct  CI.  418. 

This  action  was  broiurht  February  17, 1886, 
b^  the  assignee  in  bankruptcy  of  Robert  £r- 
win,  under  the  proyisions  of  the  special  Act  of 
February  5, 1877,  authorizing  the  court  below 
to  take  jurisdiction,  under  the  provisions  of  the 
CSaptured  and  Abandoned  IVoperty  Act  of 
March  12, 1868,  of  his  claims  against  the  United 
States  for  property  alleged  to  have  been  taken 
from  him  by  i>er8on8  duly  authorized  and  act- 
ing in  behalf  of  the  United  States. 

At  the  hearing  upon  general  demurrer,  and 
of  a  motion  to  dismiss  for,  want  of  Jurisdiction, 
the  questions  whether  the  assignee  can  main- 
taiu  an  action  on  said  daims,  said  special  Act 
haying  been  "for  the  benefit  of  Robert  Erwm" 
and  not  for  his  creditors,  and  whether  an  as- 
signee in  bankruptcy  can  keep  the  estate  open 
and  bring  an  action  nine  years  after  bis  appoint- 
oient.  were  raised  but  not  decided.  The  court 
held,  Ifr.  Justice  Nott  dissenting,  that  the  cause 
of  action  arose  on  the  passage  of  the  Act  of  1877, 
and  that  the  action,  having  been  commenced 
more  than  six  years  thereafter,  is  barred  by  sec- 
tion 1069,  R  S.    Claimant  appeals  to  this  court.' 

Meure.  Chmaelem  MajrskaJl,  Albert 
Saudi*  Saorattl  Shellabar^r*  J^i  BL 
IM  U.  &  U.  S.  Book  80. 


WUaoB  and  Charles  N.  West,  for  appel- 
lant: 

The  action  is  under  the  special  statute  r»> 
Tirinff  jDfv  hoe  mee  the  Captured  and  Aban- 
doneof  Property  Act,  and  extends  to  this  claim- 
ant all  the  benefits  of  that  Act 

The  right  of  action  under  the  orighud  Act 
expired  by  its  own  limitation  two  years  after 
the  close  of  the  war,  August  20, 1868. 

The  effect  of  reyiyal,  such  as  this,  as  ex- 
pressed by  this  court,  is:  "We  are  of  ophiion 
that  \xj  reyiying  an  Act,  the  L^islature  must 
be  unoerstood  to  cive  it,  from  the  time  of  its 
reyiyal,  precisely  tnat  force  and  effect  which  it 
had  at  the  moment  when  it  expired." 

The  Aurora^  11  U.  8.  7  Cranch,  882  (8: 878). 

The  form  and  effect  of  tbe  Captured  and 
Abandoned  Property  Act,  in  behalf  of  these 
claims,  is  therefore  in  nowise  changed.  The 
effect  of  the  special  statute  is  to  extend  to  the 
claims  the  remedy  proyided  l^  that  Act,  not- 
withstanding the  limitation  it  prescribes. 

Ermn  y.  IT.  8.  97  U.  S.  804  (24: 1068);  Ford 
V.  U.  8. 116  U.  8.  216  (29: 609). 

By  the  Captured  and  Abandoned  Property 
Act  Conmss  created  an  express  trust,  the  Ck>y- 
emment  odnff  the  trustee;  the  trust  estate,  the 
fund  created  oy  it  in  the  Treasury;  the  ceaiuie 

SEs  Pruett  aJl  who  could  bring  themselyes  within 
e  terms  of  the  Act;  and  for  the  right  thus 
created,  a  remedy  by  suit  in  the  court  of  daims. 
For  reasons  of  public  policy  the  Jurisdiction  of 
the  court  was  limited  as  to  its  duralion;  no 
other  limitation  was  imposed. 

As  the  Act  affects  the  question  of  jurisdio- 
tion  here  raised,  it  was  yery  fully  considered  in 
Hawxraft  y.  U.  8. 89  U.  8.  22  WaU.  81  (22: 788). 

That  the  fund  in  the  Treasury  created  by  the 
operation  of  the  Act  is  a  trust  fund  has  been 
uniformly  held  by  the  court  of  claims  and  by 
this  court,  and  is  expressly  declared  in  the  fol- 
lowing cases: 

ArSiermyn's,  76  U.  8.  9  WaU.  60  (19:  617); 
Padelf<yrdP9,  76  U.  8.  9  Wall  S88  (19:  790); 
KtHn's,  80  U.  S.  18  WalL  128  (20: 619);  Bau- 
crqfft,  eupra;  The  Etgee  Chiton  Oaee$,  89  U.  S. 
22  WaU.  180  (22: 868);  ffalFe,  92  U.  8.  28  (28: 
598):  Latnar  y.  Browne,  92  U.  8.  195  (28: 658); 
Baute,  92  U.  8.  281  (88: 707);  Intermingled  CoU 
tan  Oaeee,  92  U.  8.  651  (28: 756);  Toun(^$,  97 
U.  8.  61  (24: 997). 

There  is  no  doubt  of  the  risht  of  a  Ck>yem- 
ment  to  create  a  trust  by  legislation. 

1  Perry,  Tr.  §  80;  Alexander  y.  Duke  qf  WO- 
lington,  2  Ruas.  &  M.  85;  Btecene  y.  Bagwell,  15 
Ves.  140. 

The  Act  did  not  devest  the  title  of  the  owner. 

JOein's  Case,  eupra;  Pagh\  99  U.  S.  269(25: 
828);  Wincheetti's,  99  U.  8.  872  (25: 479). 

The  subject  matter  of  tbe  trust  is  fixed  and 
certain;  the  beneficiaries  are  specifically  de- 
termined; a  jurisdiction  is  erected,  and  a  rem- 
edy is  provided  for  the  enforcement  of  the  rights 
created  by  the  Act. 

HaycrifVs  Oaee,  eupra;  2  Story,  Eq.  Jur. 
§  964;  1  Bpence,  Eq.  499. 
'  Limitations  do  not  run  against  an  express 
trust. 

U.  a.  y.  Taylor,  104  U.  8.  216  (26: 721);  U. 
8.  y.  Laieton,  110  U.  8.  149  (28: 101);  FhUippi 
Y.PhUippe,  115  U.  8.  156  (29:888;)  Fripf^e  J&r. 
y.  U.  a,  19  Ct.  CI.  667. 

The  intention  of  Congress  to  create  an  ex 
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press  trust,  although,  for  the  reasons  assigned 
by  this  court  at  page  96  of  ffaiiferq/Vs  Otue,  the 
time  within  which  the  remedj,  under  the  Act, 
could  be  availed  of  was  limited,  is  thus  yery 
forcibly  stated  by  the  court  of  claims  in  FML 
▼.  U.8.19CL  Ci.  619: 

«*Had  that  Act  granted  that  priYilege,  with- 
out specifying  a  time  within  which  a  loyal  man 
should  prefer  his  daim  here,  there  is  no  reason 
why  he  might  not  come  here  now,  though  more 
than  twenty-one  years  had  elapsed,  as  hi  the 
present  case,  since  his  property  was  captured 
and  sold." 

If  the  court  of  claimt  has  jurisdiction,  it  is 
of  the  claims  of  Kobert  Erwin,  which  by  oper- 
ation of  the  Bankrupt  Act  passed  to  the  appel- 
lant, as  assignee,  canying  with  the  title  to  the 
claims  every  right  of  action  which  the  owner, 
Erwin,  had. 

Bmin  V.  U.  8.  07  U.  8. 897  (S4: 1067);  PhOpt 
V.  McDonald,  00  U.  8.  804  (26: 475);  3anff&r  v. 
Upturn,  01  U.  S.  02  (28: 222);  Clark  v.  Clark,  68 
XL  8. 17  How.  816  (15: 77);  Minor  v.  Mete,  41 
U.  S.  16  Pet  227  (10: 045);  Minot  y.  Tajman, 
127  Mass.  888;  BerrvY.  Satoffer,  10  Fed.  Rep. 
286. 

Mei§r$.  A.  BL  OarUuid*  AUy-Om,  and  He- 
ber  J.  MasTt  AMtUt.  Atty.  for  appellee: 

The  daims  in  this  case  have  no  other  founda- 
tion than  a  law  of  Concress  which  brought  them 
within  the  general  jurisdiction,  and,  conse- 
quently, witmn  the  general  limitation  statutes. 

To  hold  because  the  special  Act  itself  con- 
tains no  limitation,  no  limitation  whatever  ap- 
plies, would  be  to  overrule  a  well  established 
line  of  dedsions. 

Zeana^9  Goie.n  U.  8.  0  WaU.  244  (10:666); 
7  Ct  Ci  208;  Brwin'i  Caae,  07  U.  S.  802  (24: 
1066):  18  (7t.  CI  40;  ClarVt  Gate,  00  U.  8.  408 
(26:481);  11  Ct  d.  702. 

It  is  aiaputed  that  Congress  intended  to  put 
Erwin's  cudm  on  a  better  footing  than  ouer 
claims.  Consress  baa  not  ezpresMd  any  sudi 
Intention  in  tiSe  Act  in  regard  to  the  daim«  and 
the  same  cannot  be  presumed  or  implied.  The 
object  of  the  Act  was  to  legislate  as  to  previous 
and  not  future  limitation.  It  is  a  simple  grant 
of  Jurisdiction  to  the  court  of  daims  to  hear 
and  determine  JBrwin't  Ooie  under  the  law, 
without  other  or  farther  expressed  privileges. 

Jfr.  OkUfJuMM  Wali«  announced  an  of- 
firmanc$  ky  a  iMdtd  court. 


SLON  A.  MAB8H  n  al.,  Avpt^.^ 

NICH0L8,  8HEPAia)  A  COMPAlTr. 

(6eeS.a  B^porter'Sed.  606-007.) 

PraeUeo-^moHon  hy  one  of  oeooral  appellants 
to  diomiee  appeaL 

TbUB  court  wHl  not  dismiai  an  appeal  on  motion 
of  one  <tf  Bevend  appellants  against  the  opposition 
of  the  othen. 

[No.  641.1 
Bubmitted  March  7, 1SS7.  DeMid  March  U, 
1887. 
N  motion  by  «ne  appellant  to  dismiss  an 
appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Michigan. 
(herrvML 

This  was  a  motion,  upon  an  appearance  en- 
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tered  f  os  that  purpose  by  James  Scott,  one  of 
the  appellants,  who  had  not  authorized  the  ap- 
peal nor  an  entry  of  his  appearance,  to  dismiaa 
the  appeal,  whidi  was  from  a  decree  dismiss- 
ing on  the  hearing  a  bill  in  equity  for  an 
accounting,  and  for  a  perpetual  injunction  to 
restrain  the  defendant  from  unlawfully  in- 
fringing letters  patent  for  a  certain  invention 
of  whidi  the  complainants  were  the  owpera. 
The  motion  was  founded  upon  the  following  affl- 
davit,  entry  of  appearance  and  tranacript  of  the 
record  in  a  suit  commenced  in  the  Circmt  Court 
of  Calhoun  County  by  the  appellee,  against 
the  appellants,  to  restrain  them  from  asserting 
that  the  appellee  has  not  the  complete  right 
to  make,  use,  vend  or  put  m  practice  or  opera- 
tion and  use  on  any  engine  made,  sold,  used  or 
operated  by  them,  a  certain  device;  that  appel- 
lants may  oe  ordered  to  specifically  carry  out 
a  certain  contract  by  which  appellees  were  to 
be  permitted  to  use  said  device;  and  praying 
that  if  a  patent  should  hereafter  be  {^ranted  to 
appellants  they  should  be  restrained  from  in- 
terfering with  complainant's  use  of  said  device; 
which  relief  was  granted  by  a  decree  of  the 
drouit  court,  and  upon  auppeal  to  the  Supreme 
Court  of  Michigan  was  affirmed  after  this  pcnd- 
inffappeal was  taken. 

There  is  also  a  copv  of  a  writ  of  error  to  thia 
court  by  appellants  Marsh  and  Le  Fever,  taken 
on  the  ffTound  that  it  appears  in  the  record  and 
proceedinfi;8  that  there  was  drawn  in  question 
before  said  supreme  court  an  authority  ezereised 
by  defendants  under  the  Constitution  and  laws 
of  the  United  States;  and  also  it  appears  that 
such  authority  so  exercised  by  defendants  waa 
denied  in  this: 

1.  That  it  appears  therein  that  the  ezdusive 
Jurisdiction  of  the  Supreme  Court  of  the  Unit- 
ed States,  on  the  appeal  by  these  ddfendanta 
upon  the  same  question,  ana  between  the  same 
parties,  waa  drawn  in  question,  and  was  de- 
nied. 

2.  That  full  faith  and  credit,  at  the  request 
of  these  defendants,  waa  not  given  to  the  pro- 
ceedings, record  and  appeal  appearing  in  the 
Circuit  Court  of  the  United  States  for  Uie  East- 
em  District  of  Michigan,  concerning  the  same  rfca«T^ 
issues  and  between  the  same  parties.  |59'7  j 

8.  That  the  right  and  authori^  under  the 
Constitution  and  laws  of  the  United  States  of 
the  said  defendants  to  prosecute  their  said  ap- 
peal from  the  said  Cireuit  Court  of  the  United 
States  was  drawn  in  question  and  denied. 

4.  That  the  right  and  authority  under  the 
Constitution  and  laws  of  the  United  States,  au- 
thorizing the  issue  of  letters  patent  to  invent- 
018,  and  especially  the  right  and  authority  ex- 
ercised by  said  defendants  under  letten  patent 
No.  236062,  issued  in  pursuance  of  said  laws» 
was  drawn  in  question  and  denied. 

The  motion  was  as  follows: 

"And  now  comes  James  Scott,  one  of  the 
parties  named  as  appdlant  in  fho  above-enti- 
tled case,  by  Edward  J.  Hill,  his  attorney,  who 
appears  herein  for  the  purpose  of  Us  motion 
only,  and  shows  unto  thts  honorable  court  that 
the  said  appellants  are  all  dtizena  of  the  Stata 
of  Michigan,  resident  at  the  City  of  Battto 
Creek  in  the  County  of  Calhoun,  th^ein,  and 
that  the  appellee  is  a  private  corporation  organ- 
ized and  doing  business  at  said  <^,  l^  tha 
name  of  'Nichols,  Shepard  A  Co./  under  th# 
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laws  of  said  State  of  Michigan;  and  that  the 
claim  of  said  appellants  against  the  said  appel- 
lee in  this  cause  is  for  an  alleged  infringement 
by  the  appellee  of  those  certain  letters  patent 
numbered  986062,  dated  December  28,  A.  D. 
1880,  issued  to  said  appellants  Eton  A.  Marsh 
and  his  assignee,  the  said  Minard  LeFever,  out 
of  and  under  the  seal  of  the  patent  office 
of  the  tFnited  States,  for  an  inyention  therein 
described,  of  the  said  Elon  Marsh;  to  wit,  a 
new  and  useful  improvement  in  steam  engine 
yalve  sear;  and  that  since  the  appeal  herein 
was  taken  they,  the  said  Elon  A.  Marsh,  Mi- 
nard LeFever  and  James  Scott,  have,  bv  the 
orders  and  decrees  of  the  Oircoit  Court  of  Cal- 
houn County  aforesaid,  as  affirmed,  amended 
and  im>provea,  on  api)eal,  bv  the  Supreme  Court 
of  the  State  dl  Michigan,  been  perpetually  en- 
joined and  restrained  from  further  making  any 
claim  against  the  said  Corporation  for  the  man- 
ufacture, sale  and  use  of  said  invention;  and 
the  said  appellants  have  been  required  to  exe- 
cute a  release,  among  other  things,  of  all  the 
daims  and  demands  which  they  have  been 
proeecutinff  in  this  cause,  to  the  said  Corpora- 
tion, as  will  more  fully  and  at  large  appear  in 
and  by  duly  certified  copies  of  the  said  orders 
and  decrees,  as  the  same  are  of  record  in  the 
clerk's  office  of  the  said  Circuit  Court  of  Cal- 
houn County,  in  that  certain  cause  therein 
wherein  the  said  Nichols,  Shepard  &  Co.  was 
the  plaintiff  and  the  said  Elon  A.  Marsh,  Mi- 
nard LcFever  and  James  Scott  were  the  de- 
fendants, herewith  filed  herein;  and  further 
that  he,  the  said  James  Scott,  is  informed  l^ 
counsel  learned  in  the  law  that,  by  virtue  of  the 
said  orders  and  decrees  of  the  Circuit  Court  of 
Calhoun  County,  the  cause  of  action  of  the 
said  appellants  against  the  said  Corporation 
appellee  has  been  extinguished,  so  that  the  fur- 
ther prosecution  of  this  appeal  would  not  only 
be  nugatoiy,  but  in  direct  violation  of  the  or- 
ders and  decrees  of  a  court  of  equity  of  com- 
petent and  exclusive  jurisdiction  over  both  the 
parties  and  the  subject  matter  involved  in  said 
orders  and  decrees. 

Wherefore,  the  said  James  Scott  now  pro- 
duces and  e:diibits  the  said  orders  and  decrees 
and  the  nleadings  in  the  said  cause  in  the  said 
Circuit  Court  of  Calhoun  County,  by  dulv  cer- 
tified copies  thereof,  together  with  tne  opmions 
of  the  circuit  court  Judge  who  heard  the  same, 
and  the  Supreme  Court  of  Michigan  approv- 
ing, afiSmung,  modifying  and  amending  the 
said  orders  and  decrees,  and  asks  that  this  ap- 
peal be  dismissed,  or  for  such  other  or  further 
order  or  direction  herein  as  the  exigencies  of 
the  case  may  require,  according  to  the  custom 
and  practice  of  this  honorable  court,  and  as  to 
equity  and  good  conscience  may  appertain. 
IXOed  February  28,  A.  D.  1887. 

James  Scott. 
By  Edward  J.  Hill,  his  attorney. 

Edward  J.  Hill,  of  counsel.^' 

The  affidavit  was  in  these  words: 
•'State of  Michigan,) 

Calhoun  County.    )    ' 

James  Scott,  being  first  duly  sworn,  doth  on 
oath  depose  and  say;  I  am  one  of  the  appel- 
lants named  in  the  above  enUUed  case;  that 
said  appeal  was  taken  without  my  knowledge 
and  ooDsent  and  that  I  gave  no  authority  to  B. 
A.  Fuker,  Esq.,  of  Detroit^  Michigan,  to  enter 
IfO  U.S. 


my  appearance  in  this  case  hi  this  court,  but 
that  I  have  authorized  and  directed  Mr.  Ed- 
ward J.  Hill,  of  Chicago,  Illiaois,  one  of  the 
attorneys  of  this  court,  to  appear  for  me  and 
move  to  dismiss  this  appeal. 

James  Scott. 

Subscribed  and  sworn  to  before  me  this  10th 
day  of  February,  A.  D.  1887. 

[SeaLl  Frank  W.  Dunning, 

Notary  Public." 

Mr,  Edward  4.  Hill,  for  James  Scott, 
appellant,  in  support  of  the  motion: 

The  license  and  the  injunction  established 
by  the  decree  of  the  state  court  end  all  dontro- 
versy  as  to  any  infringement,  and  the  further 
prosecution  of  any  suits  therefor  covering  the 
improved  steam  engine  valve  gear  described  in 
letters  patent  No.  286052,  dated  December  28, 

ffdrteU  v.  TOghman,  90  U.  S.  547  (25:  857). 

The  release  of  all  the  claims  and  demanas 
involved  in  this  suit  required  by  the  amend- 
ment ordered  by  the  Supreme  Court  of  Michi- 
gan,  on  appeal,  extinguishes  the  cause  of  ac- 
tion in  this  cause. 

Dakota  Oa.  v.  OHdden,  118  U.  S.  222  (28: 
081),  and  cases  there  cited. 

We  insist  that,  instead  of  suing  out  a  writ  of 
error  where,  on  the  face  of  the  decree,  it  is 
plain  and  palpable  that  no  Jurisdiction  can  pos- 
sibly exist  in  this  court  to  review  the  quention 
of  license,  it  was  their  duty  to  bow  (as  this  ap- 
pellant does  here  now)  in  deference  to  the  de- 
cree of  the  Michigan  Supreme  Court,  which  is 
the  final  arbiter  in  such  cases,  and  promptly 
cause  this  appeal  to  be  dismissed. 

ample  V.  Hagar,  71  U.  S.  4  WaU.  481  (18: 
402). 

Besides,  the  writ  of  error  is  fatally  defective, 
as  it  does  not  include  one  of  the  defendants; 
namely,  James  Scott  aforesaid;  it  cannot  there- 
fore affect  him. 

Simpion  V.  OreOetf,  87  U.  S.  20  Wall.  162 
(22:  8^;  JPMdman  v.  Packard,  106  U.  S.  14 
(27:  634). 

Mesin,  B.  A.  Parker  and  Don  VL  Dick- 
inson* for  appellants  Marsh  and  Le  Fever: 

The  motion  admits  that  the  final  decree  of 
the  Supreme  Court  of  the  State  of  Michigan 
conflicts  with  the  prosecution  of  the  appesi  in 
this  cause,  and  this  is  supported  in  the  orief  of 
Mr.  Hill.  It  also  appears  irom  the  motion  that 
the  action  resulting  in  such  decree  forbidding 
the  prosecution  of  the  appeal  was  taken  subse- 
quently to  the  obtainment  of  the  Jurisdiction 
of  the  United  States  Circuit  Court  below  and 
of  this  court;  hence,  this  couct  Is  asked  to  dis- 
miss an  appeal  because  the  state  court  has,  in 
an  action  subsequentiy  commenced,  undertaken 
to  restrafai  its  prosecution.  As  a  general  prin- 
ciple this  cannot  be  done,  and  the  state  court  is 
without  jurisdiction  to  do  so. 

Embry  v.  Pahner,  107  U.  S.  8  (27:  846); 
Il^^mnan  v.  Ham,  66  U.  S.  24  How.  450  (16: 
740);  PM  V.  Jmineu,  48  U.  S.  7  How.  624  (12: 
846). 

In  case  it  should  attempt  to  do  this,  a  writ 
of  error  to  the  Supreme  Court  of  the  United 
States  would  lie. 

Pk-mnan  v.  Eaws  and  Bmbrp  y.  FcUmer, 
tupra. 

In  ^plv  to  the  position  taken  in  the  motion 
and  brief,  we  say: 
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First  Tbat  the  order  and  decrees  of  the 
state  court  haye  been  superseded  l^  a  writ  of 
enor  taken  to  this  court,  as  will  appear  by  cer- 
tified copies  filed  herewith. 

Second.  That  said  writ  of  error  has  been 
taken  because,  among  other  things,  of  the  con- 
flict of  Jurisdiction  between  the  state  and  fed- 
eral courts;  hence,  we  submit  that  appellants  axe 
not  bound  by  the  decrees  of  the  state  court 
pending  the  disposition  of  the  same  in  thia 
court,  either  to  comply  with  those  decrees  or 
to  bow  thereto,  or  to  refrain  from  prosecuting 
their  appeal  in  this  court. 

But  it  is  urged  that  such  writ  of  error  is 
fatally  defective  because  Scott  is  not  a  party 
thereto. 

The  pleadings,  orders  and  decrees  filed  with 
the  motion  show: 

First.  That  while  Scott  was  made  a  defend- 
ant with  Marsh  and  Le  F^Ter  in  the  Mil  filed  hi 
the  state  court  by  the  defendant  herein,  he 
answered  seyerallY  from  Marsh  and  LeF^Ter, 
and  to  the  effect  that  he  disclaimed  all  faiterest 
whatsoever  in  the  letters  patent  in  question,  or 
the  device  or  invention  mentioned  therein,  or 
any  interest  as  a  partner,  ioint  owner  or  other- 
wise with  Marsh  and  Le  Fever. 

Second.  That  he  acquiesced  in  the  decision 
of  the  Circuit  Court  of  Calhoun  Co.,  from 
which  Marsh  and  Le  Fever  alone  apooded  to 
the  Supreme  Court  of  the  State  of  Michigan 
and  were  the  only  parties  subject  to  its  decree 
on  appeal,  whereby  a  proceeding  equivalent  to 
a  severance  was  had,  as  Marsh  and  Le  Fever, 
on  the  affirmance  of  the  supreme  court,  were 
the  only  parties  capable  of  taking  a  writ  of 
error  to  this  court,  as  such  writ  of  error  could 
only  be  taken  from  a  final  decision  of  a  court 
of  last  resort;  hence,  the  cases  cited  by  Mr.  Hill 
do  not  apply. 

Mr,  Ifdward  J.  Hill,  in  reply: 

The  gentlemen  who  oppose  this  motion 
are  wrong  as  to  the  chanc^  practice  of  their 
own  State.  True,  "Any  complainant  or  de- 
fendant who  may  think  himself  aggrieved 
♦  ♦♦  by  the  decree  or  final  order  of  a  circuit 
court  in  chancery  in  any  case  may  appeal  there- 
from to  the  supreme  court" 

Howell,  Stat.  §  6787. 

But  the  appeal  brings  up  the  entire  record  as 
a  whole,  with  all  matters,  as  well  those  of  dis- 
cretion as  otherwise,  open  for  consideration 
and  review  in  the  appellate  court,  precisely  as 
thev  were  in  the  court  below.  The  hearing 
will  be  the  same  as  if  the  cause  had  never  been 
heard  before.  The  court  will  affirm,  modify 
or  reverse,  as  equity  may  require,  or  make 
such  order  or  decree  as  should  have  been  made 
by  the  court  below. 

Detroit  F.  A  M,  Ins.  Oo,  v.  Bern,  38  Mich. 
298;  Hains9  v.  Hoinesi  85  Mich.  148;  Howell, 
Stat  g  6741. 

The  gentlemen  sav  "We  have  no  objection, 
however,  to  James  Scott  being  made  a  partj 
by  amendment  to  the  writ  of  error,  if  this 
court  should  think  it  necessary."  This  may  be 
done  by  consent 

See  neneaU  v.  Stump,  88  U.  8.  8  Pet  626, 
528  (8:  1082,  1088). 

The  disclaimer  did  not  shield  Scott  from  the 
decree.  He  has  a  suit  pending  to  rescind  his 
contract  of  purchase,  but  he  slone  cou)d  not 
rescind.  The  decree  is  against  him,  and  he  is 
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a  party  named  in  the  reooid  from  the  bQl  of 
comiuaint  to  the  final  decree.  Is  he  then  a 
stranger  to  this  record?  This  record  is  final, 
unless  this  court  has  Jorisjdiction. 

We  do  not  understand  that,  even  if  the  ques- 
tion of  lioenae  had  been  raised  and  were  pend- 
ing as  a  defense  to  an  infringement  suit,  tha 
pendency  of  the  infringement  suit  would  pre- 
clude the  Jurisdiction  of  a  court  of  equity  in 
settling  the  terms,  effect  and  scope  of  the 
license.  Had  a  decree  been  rendered  at  De- 
troit finding  Nichols,  Bhepard  &  Co.  an  in- 
f  rinaer,  then  the  prior  adjudication  might  have 
precluded  that  corporation  from  avoidinr  the 
same  by  any  subsequent  action  to  establish  a 
Uoense.  But  the  decree  there  was  against  the 
plaintifEs.  The  cause  had  been  dismissed  for 
the  reasons  stated  in  the  published  oixnion  of 
the  learned  district  judge. 

See  ManhY.  IfkhoU,  24  Off.  Gas.  901,  Aa- 
gust  Term  SB  (188^. 

The  license  was  not  aet  up  and,  if  it  had 
been  set  up  as  a  defense,  could  not  have  been 
passed  upon  by  the  Circuit  Court  for  k1m»  Bast- 
em  District  of  Michigan. 

24  Off.  Gaa.  001,  August  28  (1^88). 

The  injunction  does  not  reach  this  court,  nor 
this  appeal  in  Ko.  641;  it  reaches  the  parties. 
And  by  means  of  this  motion  and  the  filing  of 
the  record  here,  the  estoppel  of  record  involved 
in  the  decision  of  the  state  courts  and  the  re- 
lease there  ordered  are  made  known  to  this 
court  This  court,  seeing  that  the  cause  of  ac- 
tion no  longer  exists,  it  seems  to  us,  mnst  dis- 
miBs  the  appeal,  even  if  Scott  were  a  stranger. 

Lord  V.  VeazU,  49  U.  S.  8  How.  251  (12: 
1067). 

Mr,  CkUf  Justice  Waite  delivered  tlie  opin- 
ion of  the  court: 

Tliis  motion  is  denied.  The  sole  ground  of 
the  application  is  that  since  the  appeal  the 
Supreme  Court  of  Michigan  has,  in  a  suit  be- 
tween the  same  parties,  enjoined  these  appel- 
lants from  making  any  cloim  against  tlie  ap- 
pellee for  the  use  of  the  patented  invention 
which  is  the  subject  matter  of  the  suit,  and  has 
required  then  to  release  all  Uic  claims  and  de- 
mands which  they  have  been  prosecuting. 

Marsh  and  Le  Fever  oppose  this  motion,  and 
Scott  has  no  right  to  dismiss  for  them. 

True  copy.   Tost: 

James  H.  MoKeonej,  Cleric,  Bup.  Ooiut,  U.  & 


ELON  A.  MARSH  R  al.,  P(^.  in  Err^        [59S 
e. 
NICHOLS,  SHEPARD  &  COMPANV 

(See  8.  C.  Reporter's  ed.  608-000.) 
PractSM^-parties  to  writ  of  error. 

A  party  defendant,  against  whom  a  deoree  was 
taken  pro  eonfesM.  cannot  make  hiouelf  a  party  to 
a  writ  of  error  which  waa  sued  out  by  otber  defends 
ants,  BO  as  to  control  the  case  In  this  court. 

[No.  671.] 

Bubmiited  March  7, 1887.    Bedded  March  U, 

1S87. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Michigan.    MoOon  denied. 
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On  jnotion  of  James  Scott  for  leave  to  file 
the  transcript  and  docket  cause,  with  which  is 
united  a  motion  to  amend  the  writ  by  making 
himself  a  iMity  plaintiff  in  error,  and  then  to 
dismiss  for  want  of  Jtuisdiction. 

This  bill  was  filed  in  the  Calhoun  Circuit 
Court  to  compel  defendants  to  convey  to  com- 
plainants, who  are  a  Corporation  engaged  in 
engine  building  at  BatUe  Creek,  the  right  to 
use  a  certain  improvement  consisting  of  a  re- 
versing apparatus,  for  which  defencutnts  claim 
to  own  a  patent,  and  for  the  principal  part  of 
which  it  18  admitted  they  are  entitled  to  have 
one. 

The  answer  of  James  Scott  disclaimed  any 
interest  whatever  in  the  matter  in  controversy, 
and  a  decree  pro  eortfeaso  was  taken  against  him. 
Defendants  Marsh  and  LeFever  answered,  de- 
nying any  arrangement  under  which  complain- 
ants have  a  right  to  use  the  improvements,  and 
they  also  rely  on  the  fact  that  they,  subsequent 
to  the  allowance  of  the  patent,  filed  a  bill 
against  complainants  in  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Michigan,  charging  an  infringement,  and  com- 
phiinants  set  up  in  defense  the  validity  of  the 
patent,  and  put  the  invention  in  issue,  but  did 
not  set  up  license.  This  suit  was  defeated,  on 
the  cTound  that  the  patent  had  never  been  is- 
sued and  signed  and  sealed  by  the  proper  of- 
ficer. An  appeal  was  taken  hy  the  defendants 
and  also  by  complainants  to  the  United  States 
Supreme  Court,  where  it  is  now  pending. 
These  appeals  are  Nos.  641,  and  671,  October 
Term,  1886.  The  present  suit  was  begun  be- 
fore that  case  was  appealed.  The  state  court 
held  that  the  present  suit,  not  being  brought  to 
determine  any  question  arising  under  the  pat- 
ent laws,  but  merelv  to  enforce  a  contract  to 
transfer  an  inventors  right,  is  not  one  in  which 
the  courts  of  the  United  States  have  particular 
jurisdiction,  and  that  as  all  parties  are  citizens 
of  Michigan  there  is  nothing  to  prevent  the 
maintenance  of  this  suit,  as  complainants  are  not 
estopped  by  the  litigation  in  the  United  States 
courts.  As  defendants  bad  not  then  obtained 
a  good  patent,  complainants  were  not  called  on 
to  put  in  any  defense  which  admitted  one. 
And  they  cannot  be  deprived  of  the  right  to 
▼indicate  in  another  suit  such  rights  as  could 
Dot  have  been  adequately  enforced  in  that  liti- 
gation. On  the  final  hearing  the  state  circuit 
court  decreed  that  defendants  should  give  com- 
plainants' written  evidence  of  the  right  which 
they  had  bought  and  paid  for.' .  jScott  did  not 
appeal  from  this  decree.  Marsh  and  LeFever 
appealed.  The  supreme  court  affirmed  the  de- 
cree, modifviDg  it  so  as  to  require  the  execu- 
tion of  a  release  instead  of  a  license  by  the  de- 
fendants. This  writ  of  error  to  the  Supreme 
Court  of  Michigan  was  taken  by  Marsh  and 
LeFever.  Scott's  name  was  left  out  of  the 
writ.  Scott  claims  that  the  main  object  of  this 
writ  of  error  is  to  delay  him  in  his  suit  with 
Marsh  and  LeFever  over  this  question,  which 
be  claims  to  be  forever  settled  by  this  decree. 
His  position  is  plainly  antagonisuc  to  that  of 
Marsh  and  LeFever.  In  his  suit  against  Marsh 
and  LeFever  to  rescind  he  desures  the  license, 
established  according  to  the  decree  of  the  Su- 
preme Court  of  Michigan,  upheld.  In  this  re- 
spect he  occupies  ground  almost  the  same  as 
Nichols,  Shepard  &  Co     The  decrees  are, 

isou.s. 


however,  against  him;  until  nroper^  rasdndeo 
by  a  court  of  competent  jurisdu^ion  his  inters 
est  is  subsisting;  his  election  to  rescind  and  his 
disclaimer  therein  did  not  annul  his  contract  of 
purchase,  so  as  to  release  him  from  a  decree, 
but  he  insists  it  warrants  him  in  severing  him- 
self from  Marsh  and  LeFever  in  No.  641,  and 
in  coming  in  here  to  look  after  his  interest,  and 
to  show  these  facts  by  an  attorney  of  this  court 
other  than  Mr.  Parker,  who  has  up  to  the  time 
of  Scott's  election  to  rescind  acted  for  Scott  aa 
well  aa  for  Marsh  and  LeFever.  Since  that 
election  Mr.  Parker  could  not,  therefore,  con- 
sistently represent  Scott  as  his  attorney,  either 
in  this  litigation  or  in  No.  641,  in  which  SooU 
has  submitted  a  motion  to  dismiss. 

See  opinion  in  preoedinf  case. 

The  motion  ana  affidavit  are  as  fbllows : 

And  now  comes  James  Scott,  by  Edward  J. 
Hill,  his  attorney,  and  brings  here  a  transcript 
of  the  record  to  which  the  said  plaintiffs  in  er- 
ror above  named  have  caused  the  writ  of  error 
issued  from  this  court  herein  to  be  directed,  to- 
gether with  a  copy  of  the  writ ;  and  thereby 
shows  that  he  is  a  material  and  naoessary  party 
of  record  to  this  cause,  and  therefore  asks  that 
he  have  leave  to  file  said  transcript  of  record, 
and  be  made  a  party  plaintiff  in  error  herein ; 
and  that  said  cause  oe  docketed,  and  that  his 
appearance  may  be  entered  herein  ;  and  that 
the  said  writ  of  error  be  dismissed  for  want  of 
Jurisdiction  apparent  on  the  face  of  the  record, 
or  for  such  other  or  further  order  in  the  prem- 
ises as  may  be  Just  and  proper. 

Dated  Febniary  88, 1887. 

James  Scott, 
By SdwardJ.  Hill, his attoni^. 

Mr.  Edward  J.  Hill,  for  James  Scott: 
The  decrees  of  the  Circuit  Court  of  Calhoun 
Coimty,  as  affirmed,  amended,  and  approved 
by  the  Supreme  Court  of  Michigan,  are  against 
three  defendants;  viz^  Elon  A.  Marsh,  Minard 
LeFever,  and  James  Scott;  all  three,  therefore, 
are  necessary  parties  plaintiff  in  error. 
Simptan  y.  QreOeif,  87  (J.  B.  20  Wall.  16S 


The  writ  mav  be  amended. 

F^arion  v.  YmiOaU,  96  XJ.&.2H  (24: 48G); 
g  1005,  R.  S. 

A  glance  at  the  decree  of  the  Circuit  Court 
of  Calhoun  County,  Michigan,  of  date  October 
81, 1885,  and  to  the  subsequent  orders  and  de- 
crees in  this  record,  is  sufficient  to  show  that 
no  federal  question  was  decided.  The  contract 
established  bv  these  proceedings  made  by 
Marsh  with  Nichols,  Shepard  &  Co.,  was  for 
an  irrevocable  license  to  make,  use  and  vend 
his  device — a  right  to  place  it  upon  all  engines 
of  their  manufacture,  without  royalty.  This 
contract  was  made  before  any  patent  was  ob> 
tained,  and  is  entirely  outside  the  patent  laws, 
therefore,  all  rights  flowing  from  it,  and  all 
remedies  relating  to  it  are  exclusively  within 
the  purview  of  the  Jurisdiction  of  the  state  tri- 
bunals, as  the  parties  to  it  are  citizens  of  the 
same  State. 

Wilson  V.  Sancffard,  51  U.  8.  10  How.  09  (18: 
844);  Bloomer  v.  McOtmoan,  55  U.S.  14  How. 
549,  550  (14:  587);  BarteU  y.  TOghman,  99  U. 
S.  547  (25:  857) ;  HiU  v.  Whitcomb,  1  Hohnes^ 
817 ;  Burr  v.  wegory,  2  Paine,  426 :  Pernt  v. 
LitUefldd,  17  Blatoh.  272;  Florence  3.  MaMne 
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Amy  &  Co.  was  for  interest  on  these  issues  of 
bonds,  and  the  principal  of  one  bond  which 
had  become  due.  The  controversy  in  this  pro- 
ceeding is  as  to  the  amount  of  tax  the  council 
is  authorized  to  levy  for  the  payment  of  this 
judgment.  The  three  mills  tax  provided  for 
m  Uie  charter  has  been  regularly  levied  and 
collected,  and  the  City  claims  this  to  be  the  ex- 
tent of  its  corporate  power  in  that  behalf,  llie 
court,  however,  was  of  opinion  that,  for  all 
bonded  indebtedness  incurred  after  the  Consti- 
tution of  1870  went  into  effect,  it  was  the  duty 
of  the  City  to  levy  and  collect  a  direct  annuiu 
tax  sufficient  to  pay  both  the  interest  and  the 

Srincipal  as  it  fell  due;  and  as  this  had  not  been 
one,  an  order  was  made  requiring  the  levy  and 
collection  of  '*a  special  tax  upon  all  taxable 
property  of  said  City  for  the  year  1886  sufficient 
in  amount  to  pay"  the  judgment  in  full.  To 
.reverse  that  order  this  writ  of  enor  was 
brought. 

The  points  presented  for  decision  are:  1, 
whether  the  Constitution  of  1870  abrogated  that 
part  of  the  charter  which  limited  the  power  of 
the  City  to  tax  for  the  payment  of  its  bonded 
debt  incurred  after  that  Constitution  went  into 
effect;  and  3,  if  it  did,  whether  the  court  could 
"compel  a  levy  en  mane  to  pay  the  whole  debt 
and  interest,  when  the  Constitution  only  re- 
quired the  council  to  provide  for  the  collection 
of  an  annual  tax  to  iMty  the  interest  as  it  falls 
due  and  the  principal  witliin  twenty  years." 

In  our  opinion  the  Constitution  removed  from 
the  charter  the  limitation  upon  the  power  of  the 
council  to  tax  for  the  payment  of  any  bonded 
indebtedness  which  micrht  thereafter  be  in- 
curred, and  gave  authoiity  to  levy  and  collect 
enough  to  meet  the  interest  as  it  fell  due,  and 
the  principal  vrithin  twenty  years.  It  gave  no 
new  power  to  incur  a  debt.  That  hwl  been 
ffiven  bv  the  charter  itself,  to  the  extent  of 
1100,000.  There  is  here  no  question  as  to  a 
limitation  of  this  power  by  the  provision  that 
L«03  J  ^e  bonded  debt  shall  not  exceed  in  the  agm- 
gate  5  per  centum  on  the  value  of  the  tauble 
proper^,  for  no  excess  of  issue  has  been  sug- 
gested. 

The  principle  on  which  this  decision  rests  is 
the  same  as  that  acted  on  In  Ne<d  v.  Delatoare, 
108  U.  8.  870  [26:  667J,  where  this  court  held 
that  the  Fifteenth  Amendment  of  the  Constitu- 
tion of  the  United  States,  of  itself,  and  without 
any  action  bv  the  State,  rendered  inoperative  a 
provision  of  the  Constitution  of  Delaware, 
which  limited  the  rieht  of  suffrage  to  the  white 
race,  and  this  accorded  with  the  opinion  of  the 
Supreme  Court  of  the  State  in  the  same  case. 

Undoubtedly  a  State  Constitution  is  in  a  sense 
a  limitation  on  the  powers  of  the  State  Qovem- 
ment  It  is  the  act  of  the  people  establishing 
the  fundamental  law  for  their  own  government 
as  members  of  a  political  community,  known 
as  a  State  of  the  United  States,  and  it  fixes  the 
powers  of  that  government.  But  this  does  not 
unply  that  the  people  cannot  in  such  a  funda- 
mental law  regulnte  as  they  please  the  powers 
of  the  political  subdivisions  or  municipal  cor- 
porations of  the  State.  Such  a  reflation,  if 
made,  would  operate  as  a  limitation  on  the 
legislative  power  of  the  State  Government  over 
the  subject,  but  it  would  form  part  of  the 
fundamental  law  of  the  locality  to  which  it  ap- 
plied. 
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In  this  case  the  Constitution  limited  the  power 
of  the  Legislature  of  Illinois  in  respect  to  the 
(prant  of  authority  to  municipal  corporations  lo 
incur  debts,  but  it  declared  in  express  terms 
that  if  a  debt  was  incurred  under  such  authority 
the  corporation  should  provide  for  its  payment 
by  the  levy  and  collection  of  a  direct  annual 
tax  sufficient  for  that  purpose.  Under  this  pro- 
vision of  the  Constitution,  no  municipal  cor- 
poration could  incur  a  debt  without  legislative 
authority,  express  or  implied;  but  the  grant  of 
authority  carried  with  it  the  constitutional  obli- 
c:ation  to  levy  and  collect  a  sufficient  annual 
tax  to  pay  the  interest  as  it  matured  and  the 
principd  within  twenty  years.  This'provisioa 
for  the  tax  was  written  by  the  Constitution 
into  every  law  passed  thereafter  by  the  Legis- 
lature allowing  a  debt  to  be  incurred;  and,  in 
our  opinion,  it  took  the  place  in  existing  laws 
of  all  provisions  for  taxation  to  pay  debts 
thereafter  incurred  under  old  authority  which 
were  inconsistent  with  its  requ'rements.  It 
was  made  by  thepeople a  part  of  the  funda- 
mental law  of  the  state  that  every  debt  incurred 
thereafter  by  a  municipal  corporation,  under 
the  authori^  of  law,  should  carry  with  it  the 
constitutional  obligation  of  the  municipality  to 
levy  and  collect  allthe  necessary  taxes  required 
for  its  payment. 

It  only  remains  to  consider  the  objection  that 
a  tax  cannot  now  be  levied  sufficient  in  amount 
to  pay  the  entire  judgment  at  once.  The  Judg- 
ment is  for  interest  in  arrear  and  a  small 
amount  of  principal.  The  law  required  a  tax 
to  be  levied  annually  sufficient  to  pay  all  inter- 
est as  it  accrued  and  the  principal  when  due. 
This  was  neglected,  and  consequently  there  is 
now  a  large  accumulation  of  a  debt  which 
ought  to  have  been  paid  in  installments.  Thus 
far  the  inhabitants  have  been  allowed  to  escape 
taxation  at  the  times  it  ought  to  have  been  laid, 
and  to  which  they  were  under  constitutional 
obligations  to  submit  The  accumulation  of 
the  debt  was  caused  bv  their  own  neglect  as 
members  of  the  political  community  wuch  had 
incurred  the  obhgation.  Such  being  the  case, 
we  see  no  reason  why  it  was  not  in  the  power 
of  the  court  to  order  a  single  levy  to  meet  the 
entire  judgment  which  was  all  for  past  due 
obligations.  Whether  such  a  tax  would  be  so 
oppressive  as  to  make  it  proper  not  to  have  it 
all  collected  at  one  time  was  a  question  resting 
in  the  sound  discretion  of  the  court  in  ordering 
the  collection.  There  is  nothing  here  to  show 
that  there  ought  to  have  been  a  division. 

The  constitutional  obligation  of  the  City  was 
not  fully  met  by  providing,  when  the  debt  was 
incurred,  for  the  levy  and  collection  of  the 
necessary  tax.  It  required  as  well  the  actual 
levy  and  collection  when  needed  to  pay  the 
debt.  This  is  an  obligation  that  can  be  en- 
forced by  mandamus  after  Judgment  caused  by 
a  n^lect  to  meet  its  requhrements. 

We  see  nothing  in  Weber  v.  Traubd,  96  HL 
427,  to  the  contrary  of  what  is  here  decided. 
In  that  case  tliere  was  no  question  of  power  to 
levy  a  tax  beyond  the  one  per  cent  allowed  by 
the  charter  to  pay  debts  incurred  under  the 
authority  of  law  after  the  Constitution  of  1870, 
and  for  the  payment  of  which  by  means  of 
taxation  provision  had  been  made  as  specially 
required  by  that  Constitution.  The  precise  | 
point  there  determined  was  Chat  the  three  mills 
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ttx  provided  bv  the  charter  for  the  payment  of 
the  bonded  debt,  and  the  one  mill  tax  for  the 
''library  Fund/'  under  the  Act  of  1874,  were 
parts  of  the  one  per  cent  allowed  by  the  charter, 
and  not  additions  to  it.  Here,  however,  the 
tai  18  in  accordance  with  the  special  provision 
made  to  pay  a  new  debt  lawf  uAy  incurred,  and 
to  meet  the  requirements  of  the  Constitution  in 
its  regulation  of  the  conduct  of  municipal  cor- 
porauons  in  such  matters.  This  is  a  tax  which 
tiie  Corporation  under  the  operation  of  the 
Constitution  contracted  with  the  bondholders  to 
levy  and  collect  to  meet  its  liabilities  on  the 
bonds,  and  it  is  not  necessarily  limited  to  the 
three  mills  or  the  1  percent  of  the  charter. 

Neither  does  the  claim  of  the  City  find  sup- 
port in  the  case  of  Jlki^8t.LouiiT.Zaiey,liO 
U.  S.  S21  [28: 163].  There  the  quesUon  was 
whether  the  court  could  compel  the  City  to  set 
apart  any  more  than  three  out  of  the  ten  mills 
charter  tax  to  pay  the  bonded  debt,  and  we 
held  that  it  comd  not.  No  point  was  made  as 
to  the  power  of  the  City  to  levy  more  than  a 
ten  mills  tax,  and  it  did  not  appear  that  the  debt 
then  in  question  was  incurr^  after  the  Consti- 
tution of  1870. 

Judgment  isffmmim 
True  copy.   Test: 

.Tames  H.  MoKeoney,  caerk.  Sop.  Oourt,  U.  8. 


DOLORES  DEL  MORAL  t  GONZALES, 
AUGU8TIN  GONZALES,  JUAN  MAN- 
UAL GONZALES,  VT  al.,  Flf^,  in  Brr., 
«. 

BDWARD  ROSS  ato  INTERNATIONAL 
&  GREAT  NORTHERN  RAILROAD 
COMPANY. 

(See  S.  GL  Beporter^  ed.  eOMBQl) 

Mnietm  granU— action  of  tretpam  to  try  tiiU 
to  ftiTui— testimonio  Mending  title  to  Juan 
Oonzalee,  admiuibie  in  evidence — numeroui 
etffeetton$  eoneiderei  and  hdd  inMLffioient— 
regtUaritif  efoffcLA  aet§,  ffreeumed-^waiter 
offoffeiture. 

In  an  actloD  brought  by  plalnttllS  ia  error  to  try 

Cbe  title  to  a  large  tract  of  land  situate  In  Kinney 

County,  Texas,  tt  is  heUU 

I.  That  the  Act  of  the  Congress  of  Coabuila  and 

Texas,  of  April  88,  1882,  under  which  the  grant 

to  plalntmii*  ancestor  was  made,  although  re- 


pealed and  supplied  by  the  Act  of  March  88, 
1884,  applied  to  the  grant  in  question;  tbe  pre- 
•omptaoD  being,  under  tbe  circumstances  dis- 


ISM,  applied  to  the  grant  in  question;  tbe  pre- 
•omptaoD  being,  under  tbe  circumstances  dis- 
eloeed,  that  the  fatter  Act  bad  not  been  promul- 


gated at  the  Village  of  Dolores  on  ApriflS,  18:)4, 
when  the  teetimonio  extending  title  to  said  Gon* 
laJes  was  there  executed. 

i.  Tbat  tbe  commissioner  of  the  Beales  and  Grant 
Colony,  who  executed  said  teetinumiOt  was  the 
one  intended  by  the  grant. 

&  l^ukt  the  official  acts  of  said  commissioner,  bar* 
ing  been  accepted  and  acquiesced  in  by  tbe  gov- 
emmenti  must  be  considered  as  valid,  even  if 
d<me  by  nim  only  as  commisRioner  de  faeUK 

4.  That  in  1884  the  State  of  CoahuUa  and  the  de- 
partment  of  Mondova  extended  eastwardly  as 
zar  as  the  River  Nueces,  at  least,  and  included 
tbe  inemlses  in  question. 

ii  niat  tbe  mere  date  of  the  teeHmonIo  is  not  suf- 
ficient under  the  circumatancee  to  make  it  in* 
valid,  on  the  ground  that  the  period  o^  eighteen 
montha,  limited  by  the  Act  of  1888  for  reducing 
the  grant  to  posaesslon,  had  expired  two  days 
prior  to  said  date,  especially  as  the  law  makes 
tbe  delivery  of  poesession  after  the  eighteen 
"  I  only  a  ground  of  forfeitnze  wliieh  the 
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government  might  waive  by 

guteecing  In  the  commissioner^ 

8. That  thu  tentiinonio  sufficiently  conneotB  Itself 
with  the  original  concession. 

7.  That  no  petition  or  order  was  ncoeseary  to  have 
the  grant  extended  in  possession,  power  and 
authority  being  given  to  the  comnuaioner  to 
extend  it  bv  the  grant  itself. 

8.  That  an  objection  to  the  toaMmonfoliecanse  not 
written  on  stamped  paper  doea  not  go  to  its  va- 
lidity, and  that  its  execution  was  sufficiently 
proved. 

•.That  the  tsstimonlo  was  snflloient  in  form;  that 
it  contained  all  the  requisites  necessary  to  in- 
vest Gonzales  with  title  in  the  land  delivered  to 
him;  and  that  the  dasoription  of  the  land  was 
sufficient. 

la  That  objections  based  on  the  alleged  nonfulfill- 
ment of  the  oonditionfi  of  the  grant,  the  ab- 
sence of  a  protocol,  or  matrix,  of  the  concession 
or  teetlmonio  from  the  archives  of  the  land-of- 
fice, and  tbe  failure  to  record  the  tetUmorUo  In 
the  proper  county  within  the  proper  time,  can 
only  be  set  up  by  way  of  def  enae,  and  not  as  ob- 
jections to  the  admission  of  the  plaintilis*  evi- 
dence. 

IL  ^niat  if  a  forfeiture  for  nonpayment,  or  other 
condition  subsequent,  can  be  avs^ea  of  by  a 
private  person,  it  can  only  be  after  he  haB 
shown  some  right  to  the  land  In  himself  derived 
from  the  sovereignty  of  the  soil. 

1&  That  tbe  laws  oi  Texas,  prior  to  the  adoption 
of  the  Constitution  of  1876,  did  not  require  that 
a  title  should  be  registered  in  tbe  county,  or  de- 
posited among  the  archives  of  the  land-offloe* 
togive  it  valicuty. 

18.  That  it  cannot  be  assumed  either  that  the 
plaintiffs*  muniments  of  title  were  not  on  file 
among  the  arohives  of  the  land-office,  or  that 
the  taxes  on  the  landa  have  not  been  paid,  or 
that  Gonzales  and  those  claiming  under  nim  did 
not  continue  in  possession  of  Uie  land  after  pos- 
session was  delivered  to  him  by  the  commis- 
sioner in  1834. 

14.  That  all  i'avorable  presumptions  will  be  made 
against  the  forfeiture  of  the  grant* 

15.  That  the  acta  of  a  public  officer  In  the  discharge 
of  a  public  duty  are  presumed  regular. 

18.  That  on  the  whole  this  court  is  of  opinion  that 
the  commissioner  had  autbori^  to  extend  the 
title  in  question,  or,  at  least,  that  his  official 
acts  were  acquiesced  in  by  the  government,  and 
are  to  be  considered  as  valid. 
[No.  28.] 
Submitted  Nov.  e,  1886,  Decided  March  14,1887, 

F  ERROR  to  tbe  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Texas. 
Beoened, 

The  history,  fiicts  and  case  appear  in  the 
ophiion  of  the  court. 

Mr.  BU  £•  Barnard*  for  phdntifb  in  error: 

The  teetimonio  of  poesession  tendered  was 
complete  evidence  of  the  final  tiUe;  and  when 
issued  gave  to  the  gnuitee,  Juan  Gonzales,  the 
ancestor  of  plaintiifs,  a  perfect  title;  and  it  must 
be  presumed  that  the  officer  extencUng  the  title 
acted  within  his  authority,  and  that  all  acts 
done  prior  to  his  were  regularly  and  legally 
done. 

HunnicuU  ▼.  Pevton,  102  U.  S.  859  (26: 117); 
U.8.Y.Afrcdondo,iFet.  81  U.S.  729, 780  (8: 661); 
U,  8.Y.  Peralta,  60  U.  S.  19  How.  848(15:  678), 
U,  8,  y.  Olarke,  88  U.  8.  8  Pet  486  (8: 1001); 
Bdncoek  ▼.  McKinnw,  7  Tex.  442;  Nicholson  ▼. 
Eorton,  28  Tex.  47;  Jenkins  ▼.  Chambers,  9  Tex. 
167;  ffanrick  r.  Jackson,  55  Tex.  17. 

Tcstimonios  of  public  acts  done  under  the 
former  government  are  receivable  as  evidence 
in  all  respects  as  originals. 

ffemdon  ▼.  Oasiano,  7  Tex.  822. 

The  petition  and  concession  received  in  evi- 
dence upon  the  trial  without  objection,  taken 
with  the  testimonio,  showed  a  penect  legal  title 
to  the  land  and  completely  segregated  the  land 
described  therein  from  the  public  donudn. 
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Graham  y.  IT.  8.11  U.  S.  4  Wall.  861  (18: 
888):  Hunnieut  y.  PByUm,  wpra;  Malarin  y. 
U,  8.  88  U.  8. 1  WiOl.  889  (17: 695);  Hancock 
y.  MeEinnejf,  iupra. 

The  Jurididal  possession,  eyidenced  hy  the 
testinumio  offered,  when  deliyered  to  the  gran- 
tee, Juan  Gonzales,  was  an  ascertainment  of 
the  boundaries  of  the  land  granted.  It  was 
executed  by  the  proper  officer  of  the  goyem- 
ment  specially  designated  for  that  purpose,  and 
had  nil  the  force  and  efficapy  of  a  Jndidal  de- 
termination or  judgment. 

U.  8.  y.  Pico,  72  U.  8.  6  Wall.  686  (18:  696). 

The  ancestor  haying  been  put  in  actual  pos- 
session, it  is  presumed  that  he  remained  in  pos- 
session during  his  life,  and  that  his  heirs  as- 
sumed and  continued  his  possession  until  the 
contrary  is  shown.  CfOnstructiye  possession, 
which  follows  eyeiT  formal  legal  title,,  is  all 
that  is  necessary;  and  one's  title  to  land  in  law 
draws  to  it  the  possession  which  remains  with 
the  owner  of  tne  fee,  until  some  hostile  act 
amounting  in  law  to  an  act  of  ouster  destroys 
the  character  of  his  and  their  possession. 

Mxirphy  y.  Wdder,  68  Tex.  886. 

The  reasons  stated  in  the  third  objection  are 
all  matters  of  defense.  The  officer  haying  act- 
ed, it  will  bepresumed  that  he  acted  wlthm  his 
authority.  This  has  been  the  presumption  al- 
ways indulged  in,  in  Texas  concerning  theya- 
lidity  of  the  acts  of  the  officers  of  the  former 
goyemment.  Besides,  the  auUiority  of  Fortu- 
nato  8oto  was  proven  upon  the  trial. 

Hdnriek  v:  Jackson,  NS  Tex.  17,  87;  Sancock 
y.  McKinney,  7  Tex.  884;  Ruii  y.  Cliamben,  15 
Tex.  690;  Hatch  y.  Dunn,  11  Te.T.  717,  718; 
HolUman  y.  i^^ftfet ,  1  Tex.  709. 

The  constitutional  article  in  objection  fif- 
teenth is  prematurely  inyoked,  from  the  fact 
that  the  law,  at  the  stage  of  the  trial  when  this 
tcitimonio  was  offered,  presumed  due  and  legal 
archiving  of  the  title,  and  that  the  protocol  or 
matrix  was  in  the  general  land-office,  and  the 
iestimonio  was  duly  recorded.  The  defendants 
must  refute  this  by  proof  before  th^  can  call  to 
their  aid  the  judicial  sentence  contained  in  the 
thirteenth  article  of  the  present  Constitution  of 
Texas.  That  article,  were  it  timely  to  consider 
it,  would  be  found  in  conflict  with  the  Consti- 
tution of  the  United  States,  because  it  impairs 
the  obligation  of  contracts. 

JSdwardi  r.  Keaney,  96  U.  8.  696,  608  (84: 
798,  797);  WhUe  y.  Hart,  80  U.  8. 18  WalL  646, 
651  (20:  685,  687);  Outran  y.  Arkanus,  66  U. 
8.  15  How. 804 (14:  705;  Boyc$y.  Ib».  86U. 
8.  18  Wall  648  »1:  76'n;  WaUmY.  Whitehead, 
88  U.  8. 16  W»n.  814  (91: 8(W);  Oooley,  Const 
Lim.  889. 

Metm.  C.  W.  Os^en  and  Bethel  Coop- 
wood*  for  defendants  in  error: 

The  instrument  offered  was  therefore  yoid  for 
want  of  authority,  and  was  properly  rejected 
by  the  court 

Buyck  y.  U.  8.  40  U.  8. 16  Pet  816  (10: 716); 
(/Hara  y.  U.  8  Id. 876  (10:  787);  U.ky.DO- 
eavine.  Id.  886  (10:  719);  U.  8,  y.  Wit^ns,  89 
U.  8.  14  Pet  884  (10:  481):  U.  8.  y.  Kinosley, 
87  U.  8. 18  Pet  476  (9:  1168);  Hancock  y.  Mc- 
Kinnsy,  7  Tex.  447-459;  Paschal  y.  Perez,  7 
Tex.  866;  Edwards  y.  James,  7  Tex.  872;  Mc- 
Mullen  y.  Hkbe,  5 Tex.  79;  Hosnery.  DeToung, 
1  Tex.  769-770;  HoUiman  y.  PeeUes,  J  Tex.  702. 

This  concession  was  the  same  cbamoter  of 
SOS 


Sint  as  those  in  LoulslaDa  and  Florida,  wbldi 
ye  so  often  been  passed  upon  by  this  court, 
and  have  been  held  to  pass  no  faiterests,  either 
legal  or  equitable,  in  the  land,  and  to  be  *'a 
naked  autnority  or  permission  and  nothing 
more. 

Fremont  y.  U.  8,  68  U.  8.  17  How.  666  (16: 
846);  BeVHemont  y.  IT.  A  64  U.  a  18  How. 
866  (14: 189). 

The  presumption  that  officers  haye  done  their 
duty  cannot  suppljr  proof  of  a  substantive  fact, 
and  such  presumptions  are  inadmissible,  where 
the  act  01  an  officer  appears  to  be  in  violation 
of  the  well  ascertained  law  of  the  land 

U.  8  y.  Boss,  98  U.  8.  881  (88;  707);  HoUi- 
man  y.  PbAUs,  1  Tex.  699;  8toddard  y.  Cham- 
hen,^  U.  S.  2  How.  818  [11: 28S]', Polkas  Lessee 
y.  Wendal,  18  U.  8. 9  Cranch,  87  (8:  666). 

Mr.  Jueiiee  Bradley  deUvered  the  oi^ob    E^^^l 
of  the  court: 

This  is  an  action  of  trespass  to  tiy  title, 
brouffht  by  the  heirs  of  Juan  Qonzales  against 
the  International  and  Great  Northern  Rail- 
road Company  and  their  tenant  in  possession 
(Ross),  to  recover  eleven  leagues  of  land  situate 
in  Kinney  County,  Texas,  adjoinhsg  the  Rio 
Grande.  The  defendants  pleaded  not  goUtr, 
and  titie  from  the  sovereignty  of  the  sou.  At 
the  triid  a  jury  was  waived,  and  the  court  found 
the  facts  specially  (which  are  set  out  in  a  bill 
of  exceptions),  and  rendered  judgment  for  the 
defendants.  Tie  judgment  is  baised  upon  the 
failure  of  the  plaintiffs  to  make  out  their  title; 
and  their  failure  to  make  titie  arose  from  the 
court's  overruling  and  rejecthiff  the  testimony 
offered  by  the  plaintiffs  as  evidence  of  the  ex* 
tension  of  titie  to  their  ancestor,  Juan  Gonzales. 

The  court  found  and  decided  that  the  plaint- 
iff had  shown  an  application  for,  and  conces- 
sion of,  eleven  leagues  of  land  in  the  name  of 
Juan  Gon74iles,  in  the  8tate  of  Coahuila  and 
Texas,  and  gave  the  purport  of  the  documents 
showing  the  same,  being  an  exemplification  of  [MM 
the  original  in  the  arctiives  of  the  Ck>yemment 
of  Coahuila,  at  8altilla  These  documents 
were  hi  Spanish,  accompanied  by  a  verified 
translation.  They  were  exemplified  under  date 
of  August  80, 1874,  and  had  been  duly  recorded 
in  the  clerks  office  in  the  records  of  Kinney 
Coun^  on  the  8th  of  February,  1878,  as  ap- 
peared by  the  cle^s  certificate  thereon. 

The  application  of  Gonzales,  as  translated* 
was  aa  follows,  to  wit: 

"To  His  Excel'cy:The  citizen  Joan  Gonzales* 
before  Your  Excel'y,  with  greatest  respect* 


That  in  accordance  with  the  proviaionB  of 
the  law  of  oolonizatioo  of  the  8tate  Tour  Ex* 
cel'cy  will  please  grant  me  the  sale  of  eleven 
sitios  of  land  of  those  vacant  lands  of  the  de- 
partment of  Mondovm  and  places  by  me  desig- 
nated, promising  to  introduce  In  them  tha 
number  of  stock  required  by  the  same  law  and 
paying  the  value,  delivering  at  once  the  fourth 
part  of  the  same  and  binding  myself  to  fulfill 
all  requirements  of  the  same  law.  Praying 
Your  Sxcel'y  will  grant  this  petition  as  re> 
quested,  will  receive  grace  and  justice. 

"  JUAH  GtoNZAUsa." 

The  grant,  bearing  dat3  Leona  Yicario,  Oc- 
tober 16,  1838,  was  attached  to  the  application, 
and  was  In  the  name  of  the  Governor  in  tha 
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woal  form,  and,  as  translated,  waa  aa  follows: 
"  In  aoooidanoe  to  article  18  of  the  new  law 
of  colonization  enacted  by  the  honorable  Oon- 
gress  of  the  State,  Aprfl  28, 1882, 1  grant  the 
sale  to  petitioner  of  the  eleven  iitioi  of  land 
prayed  for  at  the  place  designated  hy  him,  pro- 
vided that  thev  shall  be  all  in  one  tract  and  not 
under  any  title  belonging  to  any  corporation 
or  person  whatsoever. 

"  The  commissioner  for  the  division  of  lands 
hi  the  enterprise  to  which  corresponds  the  one 
which  petitioner  solicits,  and  in  nis  default,  or 
in  case  there  is  none,  or  not  behig  engaged  in 
any  other  enterprise,  the  alcalde  1st,  or  the  only 
one  acting  of  the  respective  municipality  or  the 
nearest  one,  complying  with  order  given  in  the 
609]  matter,  will  place  him  in  possession  of  the  said 
titios,  and  will  extend  the  corresponding  title 
to  the  same,  first  classifying  the  c^^iality  of  said 
lands ,  so  as  to  be  able  to  state  the  amount  to 
be  paid  the  State,  whidi  payment  must  first  be 
paid  by  the  interested  party  in  the  manner  and 
terms  specified  in  the  last  part  of  said  article 
18,  makinff  the  payment  at  once  as  provided 
t^  this  article,  in  the  trearaiy  of  the  State,  re- 
ceipt of  which  he  will  present  to  the  secretary, 
so  that  the  secretary,  upon  sight  of  it,  wiU 
proceed  to  give  interested  party  copy  of  bis 
petition,  with  which  he  will  go  to  the  commis- 
sioner and  have  Us  requirements  complied  with. 

EoA  T  MtrsQinz.    (One  rubric.) 
Sahtiaoo  Dbl  Value,  Secretary.    (One 
mbricr 

The  court  next  found  as  follows: 

"Second.  That  Fortunate  Soto  was  duly 
appointed  by  the  proper  authority  of  the  State 
of  Coahuila  and  Texas,  as  commissioner  to  ex- 
tend titles  in  the  Colony  contracted  for  by 
Juan  Carlos  Beales  and  Diego  Grant.  That 
his  commission  of  authority  was  dated  March 
18, 1884,  and  was  signed  by  Francisco  Yidan- 
nV  Yalksteficr.  the  Uien  Ck>vemor  of  the  State 
ox  Coahuihi  and  Texas,  and  by  J.  Mijuel  Fal- 
con, the  then  Secretary  of  State  of  Coahuila 
and  Texas. 

"  Third.  The  plaintifb  are  the  Iqsal  hebs 
of  Juan  Gknzales,  the  benefidazy  ana  grantee 
of  the  concession  referred  to  in  decision  num- 
ber one,  above  set  forth. 

"  Fourth.  That  defendants  are  in  possession 
of  the  land  described  in  plaintifTspeution. 

*'  Fifth.  That  the  boundaries  of  the  colony 
contracted  for  l^  Juan  Carlos  Beales  and  Diego 
Grant  are  shown  by  the  following  •  •  •  con- 
tract of  colonization  entered  into  with  the  dti- 
sen  Diego  Grant  and  l^n  Juan  Carlos  Beales 
aa  emprewrioB  to  introduce  800  families  in  the 
▼•cant  knds  of  the  State.*' 

The  contract  referred  to  between  the  Gov- 
ernment of  Coahuila  and  Texas  and  JuanOtf- 
loe  Beales  and  Diego  Grant,  is  then  set  out  in 
fall,  the  application  bearing  date  October  5, 
1882,  and  the  concession  October  9, 1882.  It 
6101  iacloded,  firsts  a  grant  for  the  whole  territory 
lying  between  the  Bio  Grande  and  Nueces  Riv- 
ers, and  bounded  south  l^  the  State  of  Tamau- 
Hpas,  and  north  liy  the  29th  parallel  of  ktitude; 
secondly,  a  grant  of  a  tract  formerly  granted  to 
Woodbury  and  Yehlein,  and  subject  to  their 
right  to  colonize  200  families,  embracing  a  ter- 
ritory over  200  mUes  in  length,  bounded  north 
by  the  82d  parallel  of  latitucte,  south  by  the  old 
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road  leading  from  Rio  Grande  to  Bexar,  west 
by  the  lOOtn  degree  of  west  longitude,  and  east 
by  other  grants  in  the  interior  of  Texna.  The 
first  tract  adfoins  the  southwest  comer  of  the 
second ;  and  Einnev  Countv,  in  which  the  lands 
in  question  are  dtuated  lies  hi  the  angle  be* 
tween  the  two  tracts,  but  outside  of  both.  The 
9th  article  of  the  concession  to  Beales  and  Grant 
has  the  following  provision :  "This  Ck>lony  shall 
be  regulated  and  their  landb  ilivided  by  a  com- 
missioner of  the  Government,  who  in  proper  time 
will  be  appointed,  and  will  discharge  his  duties 
in  accordance  with  the  laws  and  instructions 
that  for  said  officials  have  been  approved  by 
the  honorable  Congress." 

The  bill  of  exceptions  then  exhiUts  two  maps 
given  in  evidence  by  the  plaintiffs,  certified  1^ 
the  Secretary  of  State  of  the  United  States,  one 
being  a  copy  taken  from  Distumeirs  map  of 
the  United  Mexican  States,  published  in  1847, 
and  deposited  with  the  Treaty  of  Guadalupe 
Hidalgo,  1848;  the  other  showing  the  boundary 
line  between  the  United  States  and  Mexico,  ss 
laid  down  in  Melish's  map  published  in  1818, 
and  agreed  to  in  the  Treaty  oi  January  12, 1828. 
These  maps  show  that  the  Province  of  Texas 
did  not  then  embrace  any  territory  west  of  the 
river  Nueces. 

In  view  of  this  evidence  and  the  findings  of 
the  court  thereon,  the  plaintiffs  then  offered  in 
evidence apaper  purporting  to  be  a  te§Umonio, 
with  formal  and  sumcient  proof  of  its  execu- 
tion, by  which  testinumio  it  appeared  that  in 
April,  1884,  the  possessory  title  of  the  land  in 
controversy  was  extended  to  Juan  Gk>nzales, 
the  ancestor  of  the  plaintiffs,  by  Fortunate 
Soto,  commissioner  for  the  State  in  the  Colonv 
of  Rio  Grande.  This  paper  was  in  the  Spanish 
language,  and,  together  with  the  authentica- 
tions and  translation  thereof,  had  been  recorded 
in  the  clerk's  office  of  Eanney  County  on  the 
21st  of  June,  1878,  as  appears  by  the  clerk's 
certificate  thereon.  The  following  is  a  copy 
of  the  said  document  as  translated,  to  wit: 

"In  the  Yillage  of  Dolores,  State  of  Coahuila, 
Texas,  on  the  18th  day  of  the  month  of  April, 
1884,  I,  the  citizen  Fortonato  Soto,  as  com- 
missioner for  the  supr  jpvemment  of  the  State 
in  the  Colony  of  the  Rio  Grande,  and  in  com- 
pliance with  the  contract  (celebrated)  (entered 
mio)  between  said  sovemment  and  the  citizen 
Juan  (Sonzales,  anof  in  accordance  with  the  re- 
quirements and  stipulations  which  the  law  pro- 
vides in  this  matter,  I  extend  the  present  titie, 
in  the  name  of  the  sovemment  and  in  accord- 
ance with  the  provision  in  its  sup^or  decree  of 
the  16th  of  October,  1882,  contained  in  the 
aforesaid  contract,  to  the  citizen  Juan  Carlo 
Beales,  as  attomqr  of  the  said  citizen  Juan 
Gonzales,  which  power  of  attorney  he  pre- 
sented, of  the  eleven  HUoi  of  land  to  which 
said  contract  has  reference,  which  said  lands  in 
their  actual  stale  I  have  daased  as  pasture 
lands,  and  which  said  boundaries  are :  Com- 
mencing from  the  place  where  the  boundary 
line  of  me  property  of  Dolia  Dolores  Soto  de 
Beales  forms  an  angle  between  south  and  west, 
a  line  will  be  drawn  to  the  south  prolonging 
in  the  same  direction,  which  will  there  termin- 
ate the  said  section  at  a  distance  of  thirteen 
thousand  seven  hundred  and  fifty  varat;  from 
whence  another  line  will  be  drawn  in  a  ri^ 
angle,  which,  crossing  the  arroyo  (creek)  of  rt- 
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edra  Pinto,  will  haye  fhe  length  of  twenty 
thousand  vanu;  and  from  this  point  another 
line  will  be  drawn  towards  the  north  parallel 
with  the  first  and  of  the  same  length,  and  ends 
with  another  line  to  the  east  that,  crossing  the 
same  arroffo  (creek),  will  extend  up  to  the  place 
of  beghining;  so  that  in  all  form  and  ri^ht  he, 
Uie  said  citizen  Juan  Gonzales,  may  at  all  times 
prove  his  rights  to  the  said  eleven  ntio$  of 
land,  I  went  with  his  attorney,  citizen  Juan 
Carlos  Beales,  which,  after  being  surveyed  by 
Uie  surveyor,  0.  Guillo  E&rerton,  I  put  him  in  pos- 
session, and,  taking  him  oy  the  right  hand,  and 
in  the  name  of  the  supreme  government  of  the 
State,  walked  him  over  the  said  eleven  titi&i  of 
land,  and  caused  him  to  perform  all  the  other 
ceremonies,  as  provided  by  the  laws  in  this  case 
of  real  possession,  being  witnesses  the  citizens 
[61S]  Eduardo  Little,  Enrique  Brown,  and  George 
Colwell,  beside  those  of  mv  assistance,  all  ro- 
dents of  the  village,  who  u>r  the  validity  of  it, 
signed  with  me  and  the  interested  party,  said 
day,  month,  and  year,  pledging  himself  to  re- 
place the  proper  paper  with  the  seal  that  is  re- 
quired, not  having  at  present  any  of  the  seal  in 
U)is  village  nor  its  surroundings. 

PoRTUNATo  Soto. 

Thos.  H.  F.  O'S.  Addicks,  De  Assiitenda, 

Thomas  Plitkckett,  Be  AssuUnda, 

Juan  Cablos  BsAusa. 

Enbiqub  Brown. 

Eduardo  Ltttlb. 

GBOBGS  Ck)LWELL. 

"The  citizen, Fortunato Soto,  Commissioner 
for  the  Supreme  Government  of  the  State  of 
Coahuila  and  Texas  in  this  Colony,  certify  that 
the  preceding  UtHmonio  is  a  litend  copy  legal- 
ly tf^cen  from  its  original,  which  is  of  record  in 
the  proper  book  of  these  archives,  and  in  com- 

SUance  with  artide  8  of  the  instructions  of  the 
5th  of  April,  1880, 1  give  the  present  to  the 
interested  party  as  title,  which  is  given  on 
common  paper,  not  having  any  of  the  proper 
seal,  and  for  the  validity  of  the  same  I  signed 
it  with  the  assisting  witnesses  in  said  village 
the  18th  of  April,  1^ 

Fortunato  Soto. 

Thos.  H.  F.  O'S.  Addicks,  De  Asnitenda. 

Thos.  Sam.  Plungkbtt,  De  AsatUUncia,** 

To  the  introduction  of  this  paper  the  defend- 
ants objected  for  the  following  reasons : 

1.  It  has  not  been  proved  and  recorded  ac- 
cording to  law,  and  its  registration  was  not  au- 
thorized by  law  when  it  pretends  to  have  been 
recorded.  No  protocol  or  matrix  of  it  has  been 
shown  ever  to  nave  been  filed  In  the  archives 
of  the  General  Land-Office,  and  no  such  is  or 
ever  was  an  archive  of  such  office ;  no  posses- 
sion of  the  land  claimed  by  anyone  holdmg  un- 
der it  has  been  shown ;  no  payment  of  taxes 
thereon  by  plaintiffs,  or  anyone  for  them,  has 
[6131  ^©c"*  shown;  no  compliance  with  or  fulfillment 
of  the  conditions  of  the  law  under  which  it 
purports  to  have  been  issued  has  been  or  at- 
tempted to  be  proved ;  and  if  it  ever  bad  any 
validity,  it  appears  from  the  face  thereof  that 
it  is  such  a  claim  as  was  never  perfected,  but 
wholly  abandoned,  and  the  land  remitted  to  the 
public  domain,  and  that  it  is  a  stale  demand 
and  void. 

3.  It  does  not  contain  and  is  not  based  up)on 
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any  executive  grant,  concession,  or  primitive 
title;  nor  does  it  contain  any  petition  or  appli- 
cation of  the  pretended  grantee  for  a  concession 
or  for  a  survey  of  the  land  or  the  execution  of 
final  title  of  poesession,  nor  any  order  referring 
it  to  the  empresario  order  of  survey,  surveyor's 
field  notes,  or  other  constituent  element  of  an 
etpediente  of  final  title,  nor  apt  words  to  ex- 
press a  grant  of  land  from  the  i^tate  by  way  of 
sale  as  required  by  law  at  its  date ;  but  it  pur- 
ports to  be  a  kind  of  grant  unknown  to  and 
not  authorized  by  such  law,  and  it  appears 
therefrom  that  the  same  issued  without  author* 
ity  of  and  against  law. 

8.  It  purports  to  have  been  issued  by  one  un- 
known to  the  law,  claiming  to  exercise  the 
powers  and  perform  the  functions  of  an  offio: 
not  then  existing,  but  the  existence,  powers, 
and  Jurisdiction  whereof  had  already  been  re- 
pealed, styling  himself  commissioner  of  a  col- 
ony not  shown  to  have  existed,  and  which,  it  is 
well  known,  never  did  exist ;  and  it  Is  claimed 
to  be'title  embracing  and  relating  to  land  situ- 
ated in  Kinney  County,  as  averred  in  the  peti- 
tion, which  iB  well  known  to  have  been  cm- 
braced  within'the  Woodbury  Colony  district  at 
the  date  it  bears,  for  which  Colony  the  person 
pui-porting  to  havo  issued  it  was  not,  and  does 
not  by  the  terms  of  the  instrument  pretend  to 
have  been,  a  commissioner  or  officer. 

4.  It  appears  therefrom  that  its  matrix  or 
protocol,  II  it  is  in  fact  a  Uitimonio  of  such, 
contained  no  executive  concession  or  petition 
for  siich ;  no  petition  or  application  for  a  sur- 
vey of  the  land,  nor  for  the  execution  of  final 
title ;  no  reference  to  the  empreMrio  order  of 
survey  nor  surveyor's  field  notes,  and  no  one 
of  the  requisite  antecedent  steps,  papers,  docu- 
ments, or  acts  entering  into  and  forming  the 
espediente  of  a  valid  final  title  or  grant  under 
the  law  in  force  when  and  where  it  purports  to 
have  been  issued ;  none  of  which  can  be  estab- 
lished by  parol. 

5.  It  does  not  express  any  consideration  paid,  -  r^«^ 
or  to  be  paid,  or  conditions  to  be  performed  or  l*»* 
leouired  by  law. 

6.  It  purports  to  have  been  executed  pursu- 
ant to  a  contract  stated  to  have  been  mtified 
with  the  executive,  while  the  only  one  so  to  be 
ratified  was  that  of  an  empresario. 

7.  It  pretends  to  be  an  absolute  grant  in  fee, 
which  was  not  authorized  or  contemplated  by 
the  law. 

8.  If  ilxe  contract  it  refers  to  was  an  execu- 
tive concession  by  way  of  sale,  this  instrument 
diows  it  to  have  been  forfeited  under  the  law, 
and  constituting  no  authority  for  the  executioa 
of  this  paper  on  the  18th  of  April,  1884. 

9.  It  has  vices  before  the  law.  and  is  defect- 
ive in  manner  and  form,  using  bad  grammar, 
awkward  construction,  and  a  form  and  style 
diverse  from  the  usual  general  practice,  and 
contains  unaccustomed  clauses  without  any 
reason  Uierefor. 

10.  It  is  not  written  upon  sealed  or  stamped 
paper,  as  required  by  law,  nor  upon  paper  vali- 
dated by  the  proper  offices  of  the  municipality 
or  any  other ;  and  its  execution  has  not  been 
proved,  and  no  attempt  has  been  made  to  show 
that  the  persons  purporting  to  have  signed  it 
did  so  when  and  where  it  Dears  date  or  hi  the 
capacity  therein  stated. 

11.  It  was  never  registered  as  required  by 
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law,  under  the  f  onner  OoTemment  of  CkNthoila 
and  Tons,  nor  undar  tbe  Repablle  or  State  of 
Tezaa ;  it  was  ne^er  presented  nor  any  pay- 
ment on  it  made  to  the  eollector  of  the  former 
government,  nor  to  any  ofiioer  of  the  Republic 
or  State  of  Texas;  it  was  never  presented  to 
either  of  the  commissions  established  by  law  to 
invcstifrate  titles  to  land  hi  the  section  of  the 
State  where  the  demanded  premises  are  situate, 
nor  was  it  ever  brought  forward  or  set  up  as  a 
chdm  to  land  till  more  than  forty  yean  alter  its 
date,  and  now  only  with  the  greatest  want  of 
yerisimilitude  in  the  matters  it  contains  and  ex- 
presses. 

12.  It  attempts  to  conceal  the  fact  that  the 
land,  if  it  rdMes  to  the  demanded  premises, 
was  at  its  date  embraced  within  a  Colony  for 
which  the  one  purporting  to  have  executed  it 
did  not  by  its  teims  pretend  to  be  a  commis- 
siouer  or  officer,  and  falsely  claims  to  have 
been  issued  hi  and  by  the  commissioner  of  a 
colony  which  never  existed. 

18.  It  has  no  receipt  for  any  installment  of 
the  pim^ase  money  written  out  at  the  bottom 
of  it,  as  required  by  hiw,  nor  has  any  attempt 
been  made  to  prove  such  payment 

14.  It  is  incompetent  and  irrelevant,  and 
shows  upon  its  face  that  it  is  not  a  subject  of 
Judicial  cognizance,  and  it  does  not  describe  or 
identify  the  demanded  premises,  but  is  void  for 
want  of  certainty. 

15.  It  is  prohibited  from  being  used  in  evi- 
dence by  the  thirteenth  article  of  the  Gonstitu- 
lion  of  Texas;  and  if  it  ever  had  any  validitv  it 
Is  stale  and  forfeited,  and  the  land  to  which  it 
relates  was  reunited  to  the  public  domain  by 
legislative  equivalent  for  reunion  by  office 
found. 

The  bill  of  exceptions  states  that  the  court 
sustained  the  suid  objections,  and  refused  to 
admit  the  said  document  in  evidence,  mainly 
on  the  ground  that  the  same  was  issued  without 
authority  of  law,  the  law  and  instructions  under 
which  the  commissioner  pretended  to  act  having 
been  repealed  prior  to  the  execution  thereof; 
to  which  ruling  rejecting  said  documents  plaint- 
iffs, by  counsel,  excepted. 

The  court  thereupon  renden^l  Judgment  for 
the  defendants. 

We  will  first  consider  the  aain  reason  as- 
signed by  the  court  below  for  rejecting  the 
evidence  offered;  namely,  that  the  law  and  in- 
siructions  under  which  the  commissioner  pre* 
tended  to  act  had  been  repealed  prior  to  the  ex- 
ecution thereof.  The  law  under  which  the  grant 
was  made  to  Jtian  Gonzales,  and  under  which 
tbc  commissioner  acted  in  extending  the  title, 
was  that  passed  bv  the  Congress  of  Coahuila  and 
Texas.  April  2B,  1882.  This  law,  it  is  true,  wss 
repealed  and  supplied  by  an  Act  of  Congress 
pnased  at  the  City  of  Monclova,  March  26, 1884. 
and  the  tegtimonio  offered  in  evidence  is  dated 
at  the  Village  of  Dolores,  April  18,  1834,  some 
three  weelLs  afterwards.  But  the  laws  of  the 
Mexican  States  did  not  take  effect  in  any  part 
of  the  country  until  they  were  promulgated 
Uiere;  and  as  Dolores  was  situatcu  in  the  pres- 
ent County  of  E[inncy,  'about  200  miles  from 
Monclova,  and  probably  much  more  thsn  that 
as  the  roads  there  ran,  and  as  the  means  of  com- 
munication in  that  region  at  that  time  were  dif- 
ficult and  dilatory,  it  la  not  probable  that  the 
Act  of  March  26  was  promulgated  at  Dolores 
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prior  to  the  18th  of  AprJ.  Besides,  the  com- 
misdoner  was  a  public  officer,  having  a  public 
duty  to  perform,  and  in  the  absence  oX  evidence 
to  m  oontraiy,  the  presumption  woidd  be  that 
he  acted  in  accordance  with  the  law  as  known 
at  the  time.  This  presumption  is  strength- 
ened by  the  language  of  another  Act  passrain 
the  same  session  of  the  Congress,  on  the  8d  of 
May,  1884,  which  declared  that  certain  favor- 
.able  terms  as  to  the  price  of  lands,  proffered  by 
a  Law  of  1880,  should  *'  be  understood  only  in 
respect  to  the  price  of  lands  acquired  until 
(hoila)  the  publication  of  the  decree  of  26th  of 
March  of  this  year."  implying,  it  would  seem, 
that  the  law  of  the  26th  of  March  had  not  yet 
been  published.  Looking  at  the  matter  in 
every  point  of  view,  we  thmk  the  presumption 
is  that  this  Act,  which  was  the  repealing  Act 
referred  to,  had  not  been  promulgated  at  Do- 
lores, or  in  that  vicinity,  when  the  commis* 
sioner  extended  the  title  of  possession  to  Gon- 
zales. 

In  the  case  of  Houttony.  Bobert$on,  2 Tex.  1, 
28,  OJii^JtuHee  HemphilL  delivering  the  ophi- 
ion  of  the  court,  said:  "  The  question  then  is 
as  to  the  time  at  which  the  contract  with  Rob- 
ertson ceased  to  exist  The  annulling  decree 
was  enacted  in  May,  1886,  and  by  its  terms  no 
date  wss  fixed  for  its  operative  force  and  effect 
The  date  of  the  publication  of  the  law  not 
being  proven,  the  period  of  taking  effect  is  a 
matterof  presumption.  *  *  *  Under  the  former 
governments  it  was  an  undoubted  principle  that 
laws  were  of  no  binding  obligation  undl  after 
they  were  duly  promiugated.  L.  1,  Tit  2, 
Book  8,  Recop.  Kovisima.  The  form  of  pub- 
lishing decrees  by  the  Executive,  is  prescnbed 
in  Decree  8,  of  the  Constituent  Congress  of  the 
State  of  Coahufla  and  Texas,  p.  6.  These  de- 
crees were  transmitted  to  the  inferior  author- 
ities, and  by  them  published  in  their  respective 
jurisdictions.  ♦  ♦  •  There  was  no  specified 
period  for  the  promulgation  of  the  laws,  nor 
for  their  going  into  operation,  in  proportion  to 
the  distance  from  tbe  seat  of  government 
The  presumption  would  generally  be  in  favor 
of  the  publication  after  a  lapse  of  a  reasonable 
time  for  its  transmission  from  the  capital;  but 
from  the  peculiar  circumstances  of  this  case, 
we  do  not  think  that  the  decree  ought  to  be  en- 
forced against  the  petitioner  until  the  period  of 
closing  the  land-office. "  In  that  case  the  decree 
or  Act  referred  to  was  passed  18th  May,  1885, 
and  tbe  land-offices  were  not  closed  until  the 
first  of  November— more  than  five  months  after- 
wards. It  is  true,  the  country  was  in  an  un- 
settled state  at  that  time;  and  this  may  have 
been  one  reason  why  the  court  held  that  there 
was  no  presumption  that  the  law  had  been  pro- 
mulgated. The  principle  en unciated,  however, 
is  applicable  to  the  present  case,  and  leaves 
little  room  for  hesitation  as  to  the  nonpromul- 
gation  of  the  law  under  consideration  at  Dol- 
ores within  three  weeks  or  thereabouts  after  its 
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Besides  this,  although  the  Act  of  26th  March, 
1884,  created  a  new  system  of  disposing  of  the 
public  lands,  and  repealed  the  Act  of  1882,  it 
did  not  abrogate  the  grants  and  sales  which  had 
been  made  under  it;  nor  did  it  abolish  the  office 
and  functions  of  comndssionen,  necessary  for 
extending  such  grants. 

But  another  objection  raised  to  the  author- 
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!ty  of  the  commissioner  was,  that  he  was  only 
constituted  such  for  the  Colony  of  Beales  and 
Grant.  This  is  tme.  But  the  grant  for  that 
Colony  comprised  a  territoiy  of  20,000  square 
miles,  and  embraced  in  its  southwest  angle 
(though  it  did  not  include)  the  present  County 
of  Emney ;  and  we  know  from  cotemporary 
history  that  a  large  addition  was  made  to  it  on 
the  west,  IncludiDg  portions  of  Kinney  County, 
by  means  of  large  grants  made  to  individuals 
and  transferred  to  the  Rio  Grande  and  Texas 
Land  Company,  whidi  became  the  proprietors 
of  the  entire  CJolony.  Indeed,  this  very  grant 
of  Gtonzales  was  published  as  one  of  their  acces- 
sions. The  fact  that  Juan  Carlos  Beales  himself 
was  the  attorney  who  received  the  possession  of 
the  Gonzales  tract  is  corroborative  of  this  fact. 
But,  be  this  a^  it  may,  it  was  a  matter  of  public 
notoriety  that  Beales  and  Grant,  or  the  asso- 
ciation which  they  formed,  made  large  additions 
to  their  original  grant  in  the  oountiy  lyins  im- 
mediately west  of  the  Woodbury  and  Yehlein 
tract,  so  that  it  must  have  nearly  encompassed 
the  premises  in  question.  In  Yoakum's  History 
of  Texas,  Vol.  1,  p.  8l7,  we  And  the  following 
notice  of  the  Colony:  ''During  the  latter  part  of 
[618]  the  year  1838  began  the  settlement  of  the  Colony 
of  Beales  and  Grant.  They  had  obtained  a 
concession  for  800  families  to  be  located  be- 
tween the  Rio  Grande  and  the  Nueces.  In  the 
last  days  of  December,  about  sixty  colonists, 
under  Mr.  Beales,  reached  the  new  settlement, 
and  laid  off  the  Town  of  Dolores,  on  Las  Moras, 
a  small  stream  about  ten  feet  wide  and  two  feet 
deep.  They  remained  there  about  a  year,  when 
they  dispersed/'  The  affidavits  annexed  to  the 
original  tesUmonio  offered  in.  evidence.state  that 
the  town  was  destroyed  \yj  fire  in  1886.  Now  Do- 
lores was  situated  in  the  southern  part  of  the  pres- 
ent County  of  Kinney,  several  miles  west  of  the 
Woodbury  and  Yehlein  grant,  and  north  of  the 
first  tract  described  in  the  concession  to  Beales 
and  Grant,  thus  showing  that  the  Colony  was 
extended  beyond  the  limits  of  thosejrantBprior 
to  1884.  In  the  certificate  of  the  tnited  States 
Consul  at  Matamoras,  dated  October  16, 1885, 
and  annexed  to  the  original  tettUmonio,  it  is 
called  the  Colony  of  Dolores  In  cotemporaiy 
documents  it  was  sometimes  called  the  Colony 
of  Rio  Grande,  and  sometimes  the  Beales  '  Ri- 
ver grant.'  It  is  called  tbu  Rio  Grande  grant 
in  Beales'  Diary,  inserted  in  Kennedy's  History 
of  Texas,  Vol.  2,  page  47.  It  will  be  observed 
that  the  grant  to  Gonzales  was  made  directly 
after  that  to  Beales  and  Grant,  the  latter  being 
dated  the  9th  and  the  former  the  16th  of  Octo- 
ber, 1882.  It  is  also  evident  that  Gonzales  in- 
dicated to  the  Governor  the  region  in  which  he 
intended  to  locate  his  grant;  namely,  in  the  im- 
mediate neighborhood  of  the  territory  ceded  to 
Beales  and  Grant  His  application  says:  "Tour 
Excellency  will  please  grant  me  the  sale  of 
eleven  titwi  of  land  of  those  vacant  lands  of 
the  department  of  Monclova,  and  places  hy  me 
dmgnated"  The  words  of  the  grant  are:  "  I 
grant  the  sale  to  the  petitioner  of  the  eleven 
$ituf»  of  land  prayed  for  at  the  place  deeignated 
by  him,  provided  that  they  shall  be  all  in  one 
tract  and  not  under  any  title  belonging  to  any 
corporation  or  person  whatsoever.^  Bo  that  it 
was  undoubtedly  understood  where,  in  general 
terms,  the  land  was  to  be  located.  The  grant 
then  proceeds  to  designate  the  commisdoner 
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who  should  locate  the  land  and  extend  the  title, 
as  follows:  "  The  commissioner  for  the  divis- 
ion of  lands  in  the  enterprise  to  which  corre-  [619] 
s^nds  the  one  which  petitioner  solicits,and  in 
his  default,  or  in  case  there  ic  none,  br  not 
being  engaged  in  any  other  enterprise,  the  al- 
calde 1st,  [that  is  the  first  alcalde,  J  or  the  only 
one  acting,  of  the  respective  municipality." 
Now,  what  commissioner  was  meant,  or  could 
be  meant, but  the  commissioner  of  the  Beales  and 
Grant  Colony  ?— probably  the  only  Colony  with* 
in  a  hundred  miles.  It  is  not  said,' '  'the  commis- 
sioner for  the  enterprise  in  tohich  the  lands  lie," 
but  "the  commissioner  for  the  enterprise  to  tohieh 
eorresfHrndB  ihs  one  whkh  peUticner  solicits.*- 
From  all  the  circumstances  taken  together,  if 
is  obvious  to  us  that  the  commissioner  of  the 
Beales  and  Grant  Colony  was  the  very  one  ii^ 
tended.  We  have  only  the  translation  of  the 
grant  before  us,  which  is  somewhat  awkwardly 
expressed;  but,  according  to  that  (which  is  out 
only  guid^,  we  think-  it  was  not  the  commi» 
doner  of  tne  enterprise  in  which  the  lands  were 
to  be  located  (for  as  understood  by  the  parties, 
they  were  not  to  be  located  in  any  existing  en- 
terprise), but  the  commisdoner  of  the  neighbor- 
ing enterprise,  that  was  Intended  to  be  dedg- 
nated.  There  was  no  other  enterprise  in  that 
region,  at  least  as  far  as  we  know. 

A  strong  circumstance  in  favor  of  this  oon- 
cludon  is  the  fact  that  Soto's  ofladal  acts  as 
commisdoner,  in  this  case,  were  never  repudi- 
ated by  the  government;  on  the  contrary  his 
Erotocol  was  recdvcd  and  depodted  in  the  pub- 
c  archives,  where  it  still  remains.  His  c^cial 
acts,  accepted  and  acquiesced  in  by  the  govern- 
ment, must  be  considered  as  valid,  even  if  done 
by  him  only  as  a  commissioner  de  facto. 

The  pretense  that  Soto  dedgnates  himself  in 
the  testimonio  as  conmiisdoner  in  the  Colony  of 
Rio  Grande,  and  that  no  such  Colony  Is  known 
to  have  existed,  is  too  frivolous  to  deserve 
serious  attention.  It  is  well  known,  as  already 
stated,  that  the  Colony  was  designated  by  vari- 
ous  names,  ^'Rio  Grande,"  among  the  rest,  and 
Soto  was  well  and  publicly  known  as  the  com- 
misdoner thereof.  It  was  the  first  great  Colony 
attempted  to  be  established  in  Coahuila  and 
Texas  on  the  Rio  Grande,  and  nothing  was 
more  natural  than  to  caD  it  by  ihat  name.  Be- 
sides, it  was  dtuated  in  the  old  district  of  Rio 
Grande,  which  was  afterwards  annexed  to  the  [^^^ 
department  of  Monclova,  as  hereafter  stated. 

The  criticism  of  the  defendants  in  error,  that 
it  was  not  shown  that  the  lands  in  question  were 
in  the  department  of  Monclova,  is  not  well 
founded.  In  the  first  place,  it  will  be  pre- 
sumed that  they  were  situated  in  that  depart- 
ment  if  nothing  is  shown  to  the  contrary.  The 
public  official  who  extended  the  lands  must  be 
presumed  to  have  extended  them  in  the  proper 
department  But  there  cannot  be  any  doubt 
that  they  were  dtuated  in  the  department  of 
Monclova.  Prior  to  the  Constitution  of  March 
11,  ISSnr,  the  State  of  Coahuila  and  Texas  was 
divided  into  five  districts  or  departments,  Sal» 
tiUo,  Parras,  Monclova^  Texas  and  Rio  Grande: 
*  but  by  that  instrument  (art.  7),  it  wasdedarod 
that  "For  the  better  administratim  thereof,  the 
territory  of  the  State  shall  for  the  present  ha 
divided  into  three  departments,  as  foilows,yiz.; 
"JBsa»r,  embradngaU  the  territory  correspond* 
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fng  to  what  was  called  the  Frovhioe  of  Texas, 
which  shall  form  one  sole  district;  Mimdata. 
ooDsistinff  of  the  district  of  the  same  name  and 
that  of  Kio  Grande;  /SattOlo,  comprehending 
the  district  of  the  same  name  and  that  of  Far- 
ias, "f  Power  waa  given  to  the  Congress  to 
alter  and  modify  this  division.  We  find  only 
the  following  laws  of  the  Congress  on  the  sub- 
ject: First,  a  law  passed  January  81,  1881, 
Betting  off  a  new  district  from  the  eastern  part 
of  B^ar,  to  be  called  the  District  of  Naooe- 
doches;  t  Secondly,  a  law  passed  in  Apm, 
1888,  declaring  that  the  District  of  Saltillo 
should  constitute  a  sole  department  by  itself; 
and  that  the  District  of  Parras  should  constitute 
another  separate  department;  §  Thirdly,  a  law 
passed  18th  March,  1884,  diyiding  the  State 
mto  seven  departments  or  districts,  to  wit: 
Bexar,  Brazos,  Guerrero,  Monclova,  Nacog- 
doches, Parras,  and  daltillo.  Article  2  declared 
that  in  the  section  denominated  Coahuila  the 
limits  and  capital  towns  of  each  shall  be  the 
same  as  heretofore.  Article  8  created  Brazos 
from  the  eastern  part  of  Bexar.  By  article  4 
the  Umits  of  the  dei)artment  of  Nacogdoches 
were  continued  as  before.  The  boundaries  of 
Guerrero  are  not  nven.|  This  shows  that  no 
alteration  was  made  in  the  limits  of  the  depart- 
ments in  Coahuila.  Saltillo  and  Parras  were 
in  the  southern  part  of  Coahuila,  and  Monclova 
comprised  the  northern  part,  and  joined  the 
depsjrtment  of  Bexar,  which  (as  shown  above) 
corresponded  witii  the  old  Province  of  Texas. 
This  makes  it  certain  that  the  department  of 
Monclova  included  the  lands  in  question;  for 
the  old  boundary  between  Coahuila  and  Texas 
was  situated  over  100  miles  east  of  the  Rio 
Grande;  and  the  northern  boundary  of  Tamau- 
lipas,  which  Joined  Coahuila  on  the  south- 
east, and  also  separated  the  Province  of  Texas 
from  the  Rio  Grande,  was  some  70  or  80  miles 
southeast  of  the  County  of  Kinney.  Captain 
Pike,  who  traversed  the  country  from  Chihua- 
hua to  Texas  in  1807,  passing  throueh  Coahuila 
and  the  center  of  the  Urst  tract  described  in 
Beales  and  Grant's  purchase,  and  who  was  very 
minute  and  particular  in  his  observations, 
locates  the  exact  boundary  between  Coahuila 
and  Texas  at  that  time.  After  describing  his 
passage  of  the  Rio  Grande  near  Presidio,  and 
four  days'  travel  from  thence  northeastwardly, 
a  distance,  in  all,  of  186  miles,  he  fives  the 
following  account  of  his  fifth  day's  Journey : 
Tih  June,  Sunday, — Came  on  15  miles  to  me 
River  Mariano  [now  Medina],  ihe  line  bettoeen 
TexoM  and  OoaquiUa  [Coahuila] — a  pretty  little 
stream,  Rancho.  From  thence  in  the  afternoon 
to  Saint  Antonio."*  Other  authorities  also 
state  that  the  Medina  was  the  old  boundary  be- 
tween Coahuila  and  Texas.  At  a  later  date, 
perhaps  in  virtue  of  some  law  not  published  in 
tbe  general  collection  of  laws,  Texas  seems  to 
have  been  extended  to  the  River  Nueces.  It  is 
so  laid  down  on  several  maps;ir  and  Hon. 
David  G.  Burnet,  a  resident  of  Texas  long  be- 
fore its  independence,  and  afterwards  first 
pTMident  of  the  Republic,  in  a  letter  written  in 
November,  1880,  and  published  at  the  time, 
after  stating  that  Texas  in  its  most  extensive 
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acceptation  was  bounded  by  the  Bio  Grande, 
sa^:  '*This  definition,  however,  is  not  in 
strict  accordance  with  the  political  organization 
of  the  country,  as  the  State  of  Tamaulipas  and 
the  department  of  Coahuila  both  cross  the  Rio 
Grande,  making  the  Nueces  strictly  the  \^t- 
ern  h'mit."  (Sm  also  speech  of  Mr.  Benton  in  [688] 
tiieU.B.  Senate,  May  16, 1844.)  There  can  be 
no  doubt,  therefore,  that  hi  1884  the  State  of 
Coahuila  and  the  department  of  Monclova  ex- 
tended eastwardly  as  far  as  the  River  Nueces, 
at  least,  and  consequentiy  included  the  premises 
in  question. 

Another  objection  to  the  authority  of  the 
commissioner  to  extend  the  titie  in  controversy 
was  that  the  time  limited  by  the  Act  of  1882  for 
reducing  the  grant  to  possession  had  expired. 
The  16th  article  of  the  law  declares  that  pur- 
chasers shall  enter  into  possession  of  the  land 
acquired  within  eighteen  months  from  the  rati- 
fication of  the  contract,  under  penalty  of  for- 
feiture for  the  nonfulfillment  thereof.  In  this 
case  the  concession  was  dated  October  16, 1882, 
and  the  ieeUmonio  is  dated  April  18,  1884,  two 
days  more  than  eighteen  months  afterwards. 
This  objection  assumes  that  possession  was 

given  on  the  date  of  the  ieetimonio.  But  that 
oes  not  appear.  The  latter  was  executed  at 
Dolores,  ten  or  dozen  miles  from  the  premises 
in  question.  The  document  had  to  be  prepared 
after  the  parties  returned  to  the  village.  They 
may  not  have  returned  the  same  day.  All 
favorable  presumptions  will  be  made  aj^st 
the  forfeiture  of  a  grant.  As  before  said,  it  will 
be  presumed,  unless  the  contrary  be  shown,  that 
a  public  ofiicer  acted  in  accordance  with  the 
law  and  his  instructions.  The  government  ac- 
cepted Soto's  acts,  and  it  does  not  appear  that 
any  attempt  was  ever  made  to  revoke  or  annul 
his  proceedings,  or  to  assert  a  forfeiture  for  the 
cause  now  insisted  on.    We  think   that  the  • 

mere  date  of  the  teetimonio  is  not  sufficient 
under  the  circumstances  to  make  it  invalid. 
Besides,  it  will  be  observed  that  the  law  does 
not  say  that  the  delivery  of  possession  after  the 
eighteen  months  shall  be  void,  but  only  that  it 
shall  be  a  ground  of  forfeiture  of  the  grant. 
And,  of  course,  the  forfeiture,  if  incurred, 
might  be  waived  by  the  government,  and  we 
think  it  was  waived  by  accepting  and  acquiesc- 
ing In  the  commissioner's  acts. 

On  the  whole  we  think  it  clear  that  Fortunato 
Soto  had  authority  to  extend  the  titie  in  ques- 
tion, or,  at  least,  that  his  official  acts  were 
acquiesced  In  by  the  government,  and  are  to  be 
considered  as  valid. 

But  objections  were  made  to  the  instruftient  [623] 
itself;  namely,  to  the  teeiinumio  which  was  of- 
ferred  in  evidence  for  the  purpose  of  proving 
and  authenticating  the  commissioners  acts. 
One  of  these  objections  was  that  it  does  not 
connect  itself  with  any  grants  concession  or 
primitive  titie,  nor  contain  any  petition  for  a 
concession,  or  for  a  survey  of  the  land,  or  exe- 
cution of  final  titie  of  possession,  nor  any  order 
referring  it  to  an  empreaaru/i  order  of  survey. 
It  is  asuffldent  answer  to  the  first  part  of  this 
objection  to  refer  to  the  teetimonio  itself,  which 
does  in  terms  refer  to  the  original  contract  be- 
tween the  government  and  Juan  Gonzales,  siv* 
ing  its  date,  and  purporting  to  be  execated  in 
accordance  with  its  providons.  We  do  not  see 
how  it  could  connect  itself  any  more  closely 

807 


«0I  680 


SUPRBMB  COUBT  OF  THB  UkITBD  StATSS. 


Oct.  Tebm 


with  the  origiaal  concession,  unless  it  were  tied 
to  it  by  a  string,  or  fastened  to  it  by  a  wafer, 
as  is  often  done.  But  we  do  not  remember  to 
have  seen  it  decided  that  a  string  or  a  wafer  is  a 
constituentornecessarypartoi  the  title.  The 
objection  is  wholly  without  foimdation.  Gon- 
zales had  a  grant  which  authorized  a  coramis- 
sioucr  to  extend  it  in  possession.  The  proper 
commissioner  did  so  extend  it,  and  this  was 
shown  by  Uie  teitimonia—ihe  proper  document- 
ary evidence  for  that  purpose.  In  the  recent 
case  of  Hanriek  r.  Jaekaan,  55  Tex.  17, 37,  the 
Supreme  Court  of  Texas  says:  "  We  know  of 
no  authority  for  say  hig  that  the  title  is  void  be- 
ca\i8e  [the  officer]  has  not  incorporated  into  it 
the  evidence  of  the  concession  or  sale.  If 
there  was  in  fact  no  concession,  there  could 
be  no  legal  grant  by  the  alcalde.  But  whether 
there  was  a  concession,  and  whether  there  was 
proper  evidence  of  it  presented  to  him  by  the 
interested  party,  was  a  matter  for  his  official 
inquiry  ana  determination ;  whether  he  set  forth 
in  the  title  the  evidence  upon  which  he  acted, 
or  merely  recited  as  a  fact  that  a  concession  had 
been  granted  and  authority  given  him  by  the 
government  to  extend  the  title.the  presumption, 
which  is  always  indulged  in  favor  of  the  va- 
lidity of  acts  of  officers  of  a  former  govern- 
ment, warrants  the  conclusion  that  the  officer 
acted  in  conformity  with  law  and  not  in  vio- 
lation of  it." 

As  to  the  remainder  of  the  objection,  it  is 
sufficient  to  say  that  no  petition  or  order  was 
necessary  to  have  the  grant  extended  in  pos- 
session. The  grant  itself,  as  stated  above, 
gave  power  and  authority  to  the  proper  com- 
missioner to  extend  it  and  no  further  order  for 
that  purpose  was  required. 

It  was  also  objected  that  the  iestimonio  was 
not  written  upon  proi)erly  stamped  papex.  But 
this  did  not  affect  its  vaWdity.  With  a  proper 
stamp  it  would  require  no  proof  of  its  execu- 
tion. Without  a  proper  stamp  its  execution 
must  be  proved.  Jones  y.  Motites,  15  Tex.  852; 
Chambers  v.  J^V**,  22  Tex.  504.  The  court  finds 
that  formal  and  sufficient  proof  of  its  execution 
was  oil erod.  We  think  that  the  tesiimonto  was 
sufficient  in  point  of  form,  and  that  it  con- 
tained all  the  requisites  necessary  to  invest 
Oonzalcs  with  title  in  the  Innd  delivered  to  him; 
and  that  the  description  of  the  land  was  suffi- 
-ciently  specific  to  iaentify  it. 

We  are,  therefore,  of  opinion  that  the  court 
below  should  have  admitted  the  testimonio  in 
evidence,  unless  it  was  incompetent  by  reason 
of  some  matter  or  thing  occurring  after  its  ex- 
ecution and  delivery  to  Qonzales. 

Analyzing  the  various  and  somewhat  con- 
fused and  multifarious  objections  of  the  de- 
fendants, we  find  three  such  matters  assigned 
AS  grounds  for  rejecting  the  evidence:  Mrst, 
the  nonfulfillment  of  the  conditions  of  the  grant; 
Secondly,  that  no  protocol  or  matrix  of  the  con- 
cession or  testtmonio  was  amongst  the  archives 
of  the  land-office,  nor  on  record  in  the  proper 
oounty  in  proper  time;  Thirdly,  that  not  bems 
amongst  the  archives,  and  not  being  recorded 
in  proper  time,  and  never  being  followed  by 
actual  possession,  the  teatimonio  was  an  abso- 
lute nullity  by  force  of  the  Xlllth  article  of  the 
Constitution  of  1878. 

These  matters  may  constitute  very  good  and 
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subatantial  munds  of  defenie,  and  w«  are  Dot 
dispoaed  to  mtimate  anything  to  the  contrary 
in  this  opinion.  But  we  think  they  can  only 
be  efifectual  by  way  of  d^ense. 

Ab  to  the  supposed  forfeiture  for  nonfulflD- 
ment  of  conditions  of  the  grant,  the  only  con* 
dition  named  therein  is  the  payment  of  the 
purchase  money.  This  was  required  by  the 
18th  article  of  the  Law  of  28th  of  April.  1883, 
which,  on  this  subject,  declares  as  foUowa: 
"  The  purchaser  shall  deliver  one  fourth  of  the 
value  of  the  land  granted  to  the  state  treasury, 
or  where  the  Executive  designates,  at  the  time 
of  the  sale;  and  the  remaining  three  fourths  shaU 
be  paid,  the  first  on  the  second,  the  second  on 
the  third,  and  the  last  on  the  fourth  year,  under 
penalty  of  forfeiting  the  right  acquired  in  the 
part  wherein  this  provision  is  not  fulfilled;" 
that  is,  aa  we  undei-stand  it,  the  forfeiture  waa 
U>  be  in  proportion  to  the  amount  not  paid. 
Now,  it  IS  clear  that  the  first  payment  was 
made  in  advance;  for  the  mntee  could  not 
have  obtained  possession  of  his  document  of 
concession  without  such  payment;  and  that  he 
did  obtain  it  is  manifest,  for  the  tesHmonia 
shows  that  it  was  exhibited  to  the  commission- 
er. The  other  payments  were  to  be  made  aft- 
erwards, and  after  the  hmds  were  extended; 
and  the  condition  of  forfeiture  for  nonpayment 
was  a  condition  subsequent.  Whetlier  these 
payments  were  made,  or  not  made,  was  not 
shown  by  proof  at  the  trial.  If  not  made,  then 
there  was  a  forfeiture  which  the  government 
could  enforce,  either  by  ludicial  proceedings, 
or,  perhaps,  by  granting  the  land  to  other  par- 
ties. This  forfeiture  accrued,  at  the  Revolution, 
to  the  Republic  of  Texas,  and  to  the  State  of 
Texas,  when  it  became  a  State.  By  the  Con- 
stitution of  the  State,  adopted  in  1845,  art.  Xm, 
it  was  declared  that  "  All  fines,  penalties,  for- 
feitures and  escheats, which  have  accrued  to  the 
Republic  of  Texas  under  the  Constitution  and 
laws  shall  accrue  to  the  State  of  Texas;  and 
the  Legislature  shall  by  law  provide  a  method 
for  determining  what  lands  may  have  beea 
forfeited  or  escheated."  Ko  such  law  was  ever 
passed  prior  to  the  trial  of  this  cause.  We  held 
in  AvrhartY,  Mastieu,  98  U.  8.491, 498  [25: 218, 
215],  that,  under  this  provision,  the  Legislature 
must  first  act  before  any  proceedings  can  be 
taken  to  annul  the  tijtle  of  an  alien,  or  any  other 
^cheatable  titles;  and  this  proposition  would 
seem  to  apply  with  equal  force  to  forfeitures. 
At  all  events,  if  a  forfeiture  for  nonpayment, 
or  other  condition  subsequent,  can  be  availed 
of  by  a  private  person,  it  can  only  be  after  he 
has  shown  some  right  to  the  land  in  himself, 
by  virtue  of  a  subsequent  purchase  or  grant 
from  the  sovereignty  of  the  soil;  and,  hence,  it 
can  only  be  set  up  by  way  of  defense  after 
such  purchase  or  grant  is  shown,  and  not  as 
an  objection  to  the  admission  of  the  plaintilTe 
evidence. 

The  importance  of  that  evidence  to  the  plaint- 
iff's case  is  manifest  The  extension  of  title 
by  the  commissioner,  in  these  Mexican  grants, 
completed  the  title  without  any  patent  or  other 
act  of  the  ^pvemment,  and  nothwithstandin? 
the  imposition  of  conditions  subsequent  t) 
the  concession  imposed  conditions  precedent, 
the  case  would  be  different.  This  subject  U 
discoasedin  the  case  of  Eanaoek  y.  MeKinney^ 

120  U.H. 


1886 


GOKZAI.B8  Y.   Rofl& 


605-680 


7  Tez.  884, 451,where  the  court,  after  examining 
«ome  decidomi  of  this  court,  says:  "  The  con- 
ditions, in  the  cases  cited  by  counsel,  were  con- 
ditions precedent;  and  not  until  after  their  per- 
formance, as  we  have  seen,  was  the  title  to  be 
delivered.  Titles  issued  to  colonists  and  pur- 
chasers under  the  colonial  laws  of  Coahuila  and 
Texas  were  of  an  entirely  different  character. 
Under  those  laws  the  title  of  possession  was 
the  final  title,  vesting  the  fee  absolutely  in  the 
grantee.  Ck)nditions  were  annexed,  *  *  *  but 
they  were  conditions  subsequent,  upon  the  non- 
performance of  which  the  titles  were  subject 
to  forfeiture,  but  until  which  the  fee  or  pro- 
proprietorship  was  in  the  grantee.  They  con- 
veyed all  the  estate  and  interest  which  the  eov- 
emment  had  to  convey  as  absolutely  and  to 
the  same  extent  as  did  tne  delivery  of  the  final 
title,  or  the  final  act  of  confirmation  by  the 
Spanish  Government,  after  the  performance  of 
tlic  conditions.    No  act  of  confirmation  by  the 

fovernment  was  required,  or  was  contemplated 
y  the  colonization  laws;  but  when  the  otle  of 
possession  issued,  the  government  had  done  the 
final  acton  her  part.'  The  tettimonio  in  that 
case  was  substantially  the  same  as  In  the  pres- 
ent, and  was  sustain^  as  conferring  title  upon 
the  party. 

As  to  the  matter  of  rec:istration,  the  laws  of 
Texas  prior  to  the  adoption  of  the  Constitution 
of  1876,  so  far  as  we  can  discover,  did  not  re- 
quire that  a  title  should  be  registered  in  the 
county,  or  deposited  amongst  the  archives  of 
the  land-office,  in  order  to  eive  it  validity.  It 
was  only  void  as  against  third  persons  acquir- 
ing title  from  the  sovereignty  of  the  soil,  not 
having  notice  of  it  In  this  respect  the  laws  of 
Texas  were  not  dissimilai  to  those  of  most  of 
Uie  States  of  the  Union.  Indeed,  the  original 
titles  could  not  be  deposited  in  the  land-ofllce 
when,  as  was  often  the  case,  they  belonged  to 
the  archives  of  the  foreign  government  at  Sal- 
tillo,  or  other  place  where  they  were  ongiiially 
deposited.  Copies  of  them,  amounting  to  second 
on^als,  or  testinumioi  of  the  final  title,  might 
be  so  deposited,  or  might  be  registered  in  the 
proper  county :  but  even  that  was  not  necessary 
tn  Uieir  validity ;  although  it  might  be  neces- 
sary to  protect  the  owners  against  titles  subse- 
quently acquired  without  notice  of  their  exist- 
ence. '  It  is  manifest,  however,  that  titles  thus 
subsequently  acquired,  if  relied  on  by  a  defend- 
ant, must  be  proved  as  matter  of  ddense,  and 
cannot  be  urged  against  the  competency  of  the 
plaintiff's  evidence  of  his  title. 

This,  as  we  understand  it,  was  the  condition 
of  things  (except  with  regard  to  certain  exten- 
sive and  fraudulent  grants,  whicJi  were  special- 
ly abrogated  by  constitutional  or  l^islati  ve  en- 
actment) until  the  adoption  of  the  Constitution 
of  1876.  By  the  Xlllth  article  of  that  histru- 
ment  it  was  decreed  aa  follows : 

•'ARTICLE  Xni.— Spanish  ajsto  Mexican 
Land  Titles. 
"  Section  1.  All  fines,  penalties,  forfeitures 
and  escheats,  which  have  heretofore  accrued  to 
the  Republic  and  State  of  Texas,  under  their 
Constitutions  and  laws,  shall  accrue  to  the  State 
under  this  Constitution;  and  the  Legislature 
shall  provide  a  method  for  determining  what 
lands  have  been  forfeited,  and  for  giving  effect 
to  escheats;  and  all  such  right  of  forfeiture  and 
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escheat  to  the  State  shall,  ip$o  faeio,  enure  to 
the  protection  of  the  innocent  holders  of  Junior 
titles,  as  provided  in  sections  2,  8  and  4  of  tbii 
aitlde. 

"Sec.  2.  Any daimoftitleorrightto land  in 
Texas,  issued  prior  to  the  18th  day  of  Novem- 
ber, 1885,  not  duly  recorded  in  the  county 
where  the  land  was  situated,  at  the  time  of  such 
record ;  or  not  duly  archived  in  the  Genend 
Land-0fl9ce;  or  not  in  the  actual  possession  of 
the  grantee  thereof,  or  some  person  claiming 
under  him,  prior  to  the  accruing  of  Junior  titie 
thereto  from  the  sovereignty  of  the  soil,  under 
circumstances  reasonably  calculated  to  give  no- 
tice to  said  Junior  grantee,  has  never  had,  and 
shall  not  have,  standing  or  effect  against  such  r6281 
Junior  titie,  or  color  ol  titie,  acquired  without  ^ 
such  or  actual  notice  of  such  prior  claim  of 
titie  or  right;  and  no  condition  annexed  to 
such  mnts,  not  archived,  or  recorded,  or  oo- 
cupiea  as  aforesaid,  has  been,  or  ever  shaU  be 
released  or  waived,  but  actual  performance  of 
all  such  conditions  shall  be  proved  by  the  per- 
son or  persons  claiming  under  such  titie  or 
claim  of  right  in  order  to  maintain  action  there- 
on, and  the  holder  of  such  Junior  title,  or  color 
of  title,  shaU  have  all  the  rights  of  the  govern- 
ment which  have  heretofore  existed,  or  now  ex- 
ist, arising  from  the  nonperformance  of  all  such 
conditions. 

"  Sec.  3.  Nonpayment  of  taxes  on  any  claim 
of  title  to  land,  oated  prior  to  the  18th  day  of 
November,  1885.  not  recorded,  or  archived,  as 
provided  in  section  2,  by  the  person  or  persons 
so  claiming,  or  those  under  whom  he  or  they 
so  daim,  from  that  date  up  to  the  date  of  the 
adoption  of  this  Constitution,  shall  be  held  to 
be  a  presumption  that  the  right  thereto  has  re- 
verted to  the  State,  and  that  said  claim  is  a 
stale  demand,  which  presumption  shall  only  be 
rebutted  by  payment  of  all  taxes  on  said  lands. 
State,  county  and  city  or  town,  to  be  assessed 
on  the  fair  value  of  such  lands  by  the  comp- 
troller, and  paid  to  him,  without  commutation 
or  deduction  for  any  part  of  the  above  period. 

'*  Sec.  4.  No  claim  of  titie  or  right  to  land, 
which  issued  prior  to  the  18th  day  of  Novem- 
ber, 1885,  which  has  not  been  duly  recorded  in 
the  county  where  the  land  was  situated  at  the 
time  of  such  record,  or  which  has  not  been 
duly  archived  in  the  General  Land-Office,  shall 
ever  hereafter  be  deposited  in  the  General  Land- 
Ofi9ce,  or  recorded  in  this  State,  or  delineated 
on  the  maps,  or  used  as  evidence  in  any  of  the 
courts  of  this  State,  and  the  same  are  stale 
claims;  but  this  shall  not  affect  such  rights  or 
presumptions  as  arise  from  actual  possession. 
By  the  words  *  duly  recorded,'  as  used  in  sec- 
tions 2  and  4  of  this  article,  it  is  meant  that 
such  claim  of  title  or  right  to  land  shall  have 
been  recorded  in  the  proper  ofSce,  and  that 
mere  errors  in  the  certificate  of  registration,  or 
informality,  not  affecting  the  fairness  and  good 
faith  of  the  holder  thereof,  with  which  the  rec- 
ord was  made,  shall  not  be  held  to  vitiate  such 
record." 

We  do  not  see  that  these  sections  alter  the 
character  of  the  objections  as  matters  of  de-  1 629] 
fense.  A  man  whose  title  was  good  in  1876, 
when  the  Constitution  was  adopted,  whether 
his  muniments  of  titie  were  on  record  or  not, 
could  not  be  deprived  of  it  by  a  simple  ipse 
dixit  of  the  Constitution,  any  more  than  by  a 
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legislative  Act  Some  proof,  at  least,  must  be 
given  in  a  judicial  proceeding  to  show  that  his 
uUe  was  forfeited,  if  that  be  the  fact ;  and 
that  proof,  in  a  private  action,  must  be  given 
by  a  party  exhibiting  a  title  acquired  from  the 
sovereignty  of  the  soil,  or  in  some  other  legiti- 
mate way.  When  the  testimonio  in  the  pres- 
ent case  was  offered  in  evidence  no  such  proof 
had  been  given.  So  far  as  appeared  up  to  that 
moment  the  defendants  were  mere  trespassers; 
and  surely  trespassers  cannot  claim  the  benefit 
of  the  constitutional  provisions.  Besides,  it 
cannot  be  assum^l,  as  is  assumed  in  the  objec- 
tion of  the  defendants,  either  tliat  the  plaintiffs' 
muniments  of  title  were  not  on  file  amongst  the 
archives  of  the  land-office,  or  that  the  taxes  on 
the  lands  had  not  been  paid,  or  that  Qonzales 
and  those  claiming  under  him  did  not  continue 
in  possession  of  the  land  after  possession  was 
delivered  to  him  by  the  commissioner  in  1884. 
By  the  rules  of  law,  possession  will  be  pre- 
sumed to  accompany  ownership  until  the  con- 
trary is  proved ;  and  constructive  possession 
consequent  upon  legal  ownership  is  sufficient 
as  against  mere  trespassers,  that  is,  as  against 
those  who  do  not  show  some  right  of  posses- 
sion. 80,  with  regard  to  the  archive  of  title,  it 
was  held  in  Byrne  v.  Fagan,  16  Tex.  891,  898, 
that  where  there  is  a  teittmonio  ihere  is  a  pre- 
sumption that  the  original  is  among  the  ar- 
chives of  the  land-office,  its  proper  place  of  de- 
posit At  all  events,  it  is  for  the  defendants  to 
show  bv  proper  proof  that  it  was  not  there. 
As  to  the  want  of  registration  in  the  county 
where  the  lands  lie,  as  before  said,  no  registra- 
tion was  necessary  to  the  validity  of  a  title 
prior  to  the  Constitution  of  1876.  It  is  un- 
necessary, at  this  time,  to  decide  upon  the  effect 
of  the  provision  contained  in  that  Constitution 
prohibiting  the  future  registration  of  titles,  or 
the  depositing  of  them  in  the  hind-office.  If  its 
effect  is  to  make  titles  void  which  were  before 
good,  a  grave  constitutional  question  may  arise, 
with  r^ard  to  its  validity,  which  we  would 
prefer  not  to  pass  upon  until  it  has  received 
the  consideration  of  a  local  court,  state  or  fed- 
eral In  our  Judgment,  all  the  matters  of  ob- 
jection to  the  plaintiffs'  title,  arising  under  the 
Constitution,  are  matters  of  defense,  and  could 
not  properly  be  ursed  to  prevent  the  titie  of 
theplamtiffs  from  oeing  received  in  evidence. 
I%e  Judgment  of  the  Oireuii  Court  is  rererapd, 
and  the  eaee  ii  remanded^  foM  direetume  to 
award  a  new  trial. 
True  copy.   Test: 

James  H.  MoKenney,  C9erk,  Sap.  Oourt,  U.  8. 
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JOSEPH   BENEDICT. 

(See  8.  C.  Ilcporter*B  ed.  680-648.) 

Sales— irea^h  of  wcvrranty^set-off  to  avoid  eiir* 
cutty  of  action — general  rules— review  of  aU' 
thorities— 'Pennsylvania  Act  cf  1705— applies 
only  to  dBfenses  sounding  in  eontraet—war' 
ranty^^what  amounts  to, 

L  Under  the  Pennsylvania  Statute  giving  tbe  de- 
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f endant  a  rfcht  of  set-off  In  matters  of  <Mmtnust» 
with  the  additional  right  to  recover  an  afflrmatiw 
judgment  against  the  plaintiff,  where  the  defend- 
ant. In  an  action  to  recover  the  price  of  goods  sold, 
sets  up  an  alleged  breach  of  warranty  he  can  avaO 
himBelf  only  of  a  claim  sounding  In  contract,  in  the 
nature  of  an  action  of  aasumput  on  the  supposed 
warranty.  If  he  fails  to  prove  a  warranty,  expreos 
or  implied,  the  statute  has  no  application,  as  ft  ex- 
tends to  no  claim  sounding  in  tort  only. 

8.  In  an  action  brought  in  Pennsylvania  to  re- 
cover the  price  of  rags  sold,  the  defendants  pleaded 
**  payment  with  leave  etc,"  and  set  up  in  defense 
that  the  sale  was  upon  a  warranty  or  a  fraudulent 
representation  that  the  rags  were  clean  and  free 
from  infectlom  and  that  they  were  infected  with 
smallpox,  which  caused  the  disease  to  break  out  In 
the  defendants*  mill,  with  consequent  Injuries  to 
their  workmen  and  their  business.  Held,  that  the 
evidence  offered  by  the  defendants  tending  to 
show  that  the  contract  was  for  dean  rags,  while  the 
rags  delivered  were  infected  with  disease,  and  that 
the  plaintiff  knew  them  to  be  so  infected,  and 
f rauduleotly  represented  them  to  be  clean  and  free 
from  Infection,  was  competent  and  was  sulBolent 
to  be  submitted  to  tbe  jury. 

8.  The  court  below  properly  declined  to  permit 
one  of  the  defendants  to  testify  in  general  terma 
what  he  estimated  the  amount  of  their  damages  t» 
be,  and  to  permit  workmen,  not  shown  to  be  ex- 
perts, to  testify  that  the  infected  rags  were  the 
cause  of  smallpox,  which  they  and  their  chUdren 
had  taken.. 

4.  A  warranty,  express  or  Implied,  that  nm  sold 
are  fit  to  be  manufactured  into  paper,  Is  broken,  it 
they  cannot  be  made  Into  pa  er  without  killing  or 
sickening  those  employed  in  the  manufacture. 

pRo.  »8.] 
Argued  Dee,  I4, 16, 1886,  Decided  Mar,  14, 1887. 

rl^  ERROR  to  the  Cuviciit  Court  of  the  United 
States  for  the  Wes^ni  District  of  Pennsyl- 
vania.   Betersed, 

The  history  and  facts  01  the  case  appear  in 
the  opinion  of  the  court. 

Messrs,  Wm.  Maemm  and  A,  H,  Olarhe^ 
for  plaintiffs  in  error. 

Messrs.  Wm.  F.  Mattlnffljr  and  Simom 
Wolf,  for  defendant  in  error. 

Mr,  Justice  Gh-ay  delivered  the  opinion  of 
the  court: 

This  was  an  action  of  assumpsit  by  a  r» 
dealer  against  paper  makers  to  recover  (818.(8 
for  rags  sold  and  delivered  hy  him  to  them. 
The  plea  was  in  the  peculiar  form  used  in  l^enn- 
sylvania,  with  a  coimterclaim.  The  plaintiff 
had  a  verdict  and  Judgment,  and  the  case  comes 
before  us  on-  a  wnt  of  error  sued  out  by  the  de>  1 636] 
fenduitB. 

•The  phuntiff's  motion  to  dismiss  the  writ  of 
error,  for  want  of  a  sufficient  amomit  in  dispute 
to  give  this  court  Jurisdiction,  cannot  be  sus- 
tained, since  the  record  shows  that  the  defend- 
ants sought  to  recover  the  sum  of  $7,000  in  ex- 
cess  of  the  plaintiff's  claim,  and  this  sum  waa 
therefore  in  dispute.  Ryan  ▼.  Bindlw.  68  H. 
B.  1  WaU.  66  [17:  659];  Act  of  Feb.  16.  1875, 
chap.  77,  g  8, 18  Stat  at  L.  816.  Whether  the 
defendants  could  lawfully  recover  it  against  the 
plaintiff  in  this  case  was  a  matter  affecting 
the  merits,  and  not  the  Jurisdiction. 

Before  proceeding  to  consider  the  rulings  and 
instructions  at  the  trial,  aa  applied  to  the  facta 
of  the  case,  it  will  be  convenient  to  refer  to  the 
general  rules  of  law,  and  to  the  statute  and  do- 
cisions  in  Pennsylvania,  which  bear  upon  the 
sablect 

When  a  dealer  contracts  to  sell  goods  which 
he  deals  in,  to  be  applied  to  a  particular  pur- 
pose, and  the  buyer  has  no  opportunitv  to  ia- 
spect  them  before  delivery,  there  is  an  mipliod 
warranty  that  they  shall  be  reasonably  fit  for 
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that  purpose.  Jtmei  ▼.  Jvti,  L.  R.  8  Q.  B.  197, 
208;  8.  0.9  3.  A  8.  141,  150;  KOlogg  Bridge 
Co.  ▼.  HamOUm/m  U.  8.  108  [28:  86].  Jb 
sadi  a  case,  in  PeniiB7lvaiiia,  as  at  common 
law,  the  action  upon  the  warranty  may  he  either 
in  contract  or  in  tort.  Vanleer  y.  EarUt  26  Pa. 
277;  Schuchardt  ▼.  AUeM,  68  U.  S.  1  Wall.  869, 
r>r>8  [17:  642,  645].  If  the  seller  falsely  repre- 
sents to  the  buyer  that  the  goods  are  of  a  cer- 
tain quality,  or  fit  for  a  certain  purpose,  he  is 
liable  to  an  action  for  the  fraudulent  represen- 
tations, although  they  are  not  in  a  form  to  con- 
stitute a  warranty;  and  in  such  a  case  the  action 
must  be  in  tort  in  the  nature  of  an  action  of 
deceit,  and  must  be  supported  by  proof  that  he 
knew  the  representations  to  be  false  when  he 
made  them.  Kivmd  v.  LUMy,  8  Teates,  262; 
McFaHand  ▼.  Newman,  9  Watts,  65;  King  v. 
EagU  MOU,  10  Allen,  548. 

The  damages  recoverable  for  a  breach  of  war- 
ranty, or  for  a  false  representation,  include  all 
damages  which,  in  the  contemplation  of  the 
parties,  or  according  to  the  natural  or  usual 
[637]  course  of  things,  may  result  from  the  wrongful 
act.  For  instance,  if  a  man  sells  hav  or  grain, 
for  the  purpose  of  bein.^  fed  to  cattle,  or  such 
as  is  ordina^ly  used  to  feed  cattle,  and  it  con- 
tains a  substance  which  poisons  the  buyer's  cat- 
tle, the  seller  is  responsible  for  the  injury. 
JF^eneh  v.  Vining,  102  Mass.  132;  WiUon  y. 
JhinvOis,  4  L.  R.  Ir.  249,  and  6  L.  R  Ir.  210. 
8o,  if  one  sells  an  animal,  warranting  or  rep- 
resenting it  to  be  sound,  which  is  in  fact  infect- 
ed with  disease,  he  is  responsible  for  the  dam- 
ages resulting  from  a  communication  of  the 
disease  to  the  buyer's  other  animals;  either  in 
an  action  of  tort  for  the  false  representation 
(MuUett  V.  Ma$cfn,  L,  R  1  C.  P.  StS&iJsff^  v. 
BigOow*,  18  Wend.  518;  Farie  y.  Lmoi»,  2  B. 
Hon.  875;  Sherrod  v.  Langdon,  81  Iowa,  518; 
Mofnk  v.  Webber,  16  Minn.  419|;  or  in  an  action 
on  the  warranty,  either  in  tort  (Packardr.l^ack, 
82  Vt.  9;  Smithy,  Qreen,  1 0.  P.  D.  98),  or  even 
in  contract  {Black  y.  MlioU,  1  Fost.  &  Fin.  595. 
See  also  UandaU  y.  Newatm,  2  Q.  B.  D.  102). 

In  an  action  for  the  price  of  goods  sold,  or  of 
work  done,  the  defendant  may  set  up  a  breach 
of  warranty  or  a  false  representation  as  to  the 
is,  or  a  defective  performance  of  the  work, 
way  of  recoupment  of  the  sum  that  the 
ntin  may  recover.  In  England,  this  is  only 
allowed  so  far  as  it  affects  the  value  of  the 
ffoods  sold,  or  of  the  work  done.  Ba/ois  v. 
Medget,  L.  R.  6  Q.  B.  687,  and  cases  there  cited. 
But  in  this  countiy  the  courts,  in  order  to  avoid 
circuity  of  action,  have  gone  further,  and  have 
aUowed  the  defendant  to  recoup  damages  suf- 
fered by  him  from  any  fraud,  oreach  of  war- 
ranty, or  negligence,  oi  the  plaintiff,  growing 
out  of  and  relating  to  the  transaction  m  ques- 
tion. It  will  be  enough  to  cite  a  few  cases  in 
which  the  extent  and  Uie  reason  of  the  doctrine 
liave  been  clearly  brought  out. 

In  a  leading  Massachusetts  case,  in  which 
fraudulent  lemesentations  as  to  the  soundness 
of  a  horse  sola  were  allowed  to  be  set  up  in  de- 
fense of  an  action  on  a  promissory  note  given 
for  the  price,  although  the  horse  had  not  been 
xetnmea  to  tiie  seller,  Mr.Justiee  Dewev,  after 
(6S81  'B^c'wine  the  previous  decisions  in  £nghind 
^  and  in  New  York,  said :  "  The  strong  argu- 

<8ee  note  at  besinnlnff  and  oitatioiis  at  oloae  of 
CMO,  Lawyen'  Msnon.  DM.] 
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ment  for  the  admission  of  such  evidence  In  re- 
duction of  damages  in  cases  like  the  present  is 
that  it  will  avoid  circuity  of  action.  It  is 
always  desirable  to  prevent  a  cross  action  where 
full  and  complete  jusdoe  can  be  done  to  the 
parties  in  a  single  snit;  and  it  is  upon  this 
ground  that  the  courts  have  of  late  been  dis- 
posed to  extend  to  the  greatest  length,  compat- 
ible with  the  legal  rights  of  the  parties,  the 
principle  allowing  evidence  in  defense  or  in 
reduction  of  damages  to  be  introduced,  rather 
than  to  compel  the  defendant  to  resort  to  his 
cross  ^tion.^'  Harrington  v.  Station,  22  Pick. 
510,  517.  And  in  a  later  case  in  that  State, 
Chief  Juitiee  Bigelow  observed  that  the  essen- 
tial elements  on  which  the  application  of  the 
principle  of  recoupment  depended  were  two 
only:  "The  first  is  that  the  damages  which 
the  defendant  seeks  to  set  off  shall  have  arisen 
from  the  same  subject  matter,  or  sprung  out  of 
the  same  contract  or  transaction,  as  that  on 
which  the  plaintiff  relies  to  maintain  his  ac- 
tion. The  other  is  that  the  claim  for  damages 
shall  be  against  the  plaintiff,  so  that  their 
allowance  by  way  of  set-off  or  defense  to  the 
contract  declared  on  shall  operate  to  avoid  cir- 
cuity of  action,  and  as  a  substitute  for  a  dis- 
tinct action  against  the  plaintiff  to  recover  the 
same  damages  as  those  relied  on  to  defeat  the 
action.'*    Sawyer  v.  WisweU,  9  Allen,  89, 42. 

In  Bradley  v.  Bea,  14  Allen,  20,  in  an  action 
to  recover  the  price  of  a  number  of  pigs  sold  in 
one  lot,  it  was  held  that  the  defendant  might 
set  up  in  defense  that  the  pigs  sold  were  war- 
ranted or  fraudulently  represented  by  the 
plaintiff  to  be  sound  and  free  from  infectious 
or  contagious  diseases,  and  prove  the  existence 
of  such  a  disease  in  some  of  the  pigs  at  the  time 
of  the  sale,  whidi  afterwards  spread  to  the  oth- 
ers, and  of  which  they  died.  Mr.  Justice  Hoar, 
delivering  Judflnnent,  after  referring  to  Mullett 
v.  Moion,  L,  K.  1  C.  P.  559,  above  cited,  in 
which  it  was  held  that  in  an  action  for  fraudu- 
lently misrepresenting  that  a  cow  sold  was  free 
from  infectious  disease,  the  buyer,  if  he  placed 
the  cow  with  others  which  thereby  caught  the 
disease  and  died,  could  recover  as  damages  the 
value  of  all  the  cows,  said  :  **  The  nature  of 
the  subject  matter  of  the  warrant  or  deceit  is 
such  that  when  animals  are  sold  in  one  lot  to- 
gether tbe  warranty  or  representation  as  to  the 
whole  being  single,  we  can  have  no  doubt  that 
the  same  principle  should  apply  to  the  extent 
of  a  recoupment;  and  that  the  nght  to  recoup 
in  damages  should  not  be  confined  to  the  di- 
miniahea  value  of  those  which  are  proved  to 
have  the  disease  at  the  time  of  the  sale."  14  Al- 
len, 28.  A  similar  decision  was  made  In  Bou 
y.  Wallace,  11  Ind.  112. 

The  later  decisions  of  this  court,  modifying 
the  earlier  decision  in  Thornton  y.  Wynn,  25 
U.  8.  12  Wheat  188  [6 :  595],  aflhrm  the  same 
doctrine.  Wiihm  y.  Ghreene,  60  U.  8.  9  How. 
218  [18 :  109]  :  Van  Bwren  v.  Diggee,  52  U.  8. 
11  How.  461  [18:  7711;  TFi'tufer  v.  Caldwdl,  56 
U.  8. 14  How.  484  [14:  487];  Lyon  v.  Bertram, 
61  U.  8.  20  How.  149, 154(15:  847, 849];  B.  B. 
Go,  v.  Smith,  88  U.  8.  21  WaU.  255  [22 :  518] ; 
Marsh  y.  McPhmon,  105  U.  8.  709,  717  [26 : 
1139,  1142], 

In  Winder  v.  CaldiweU,  Mr,  Justice  Grier,  who 
was  equally  familiar  with  the  common  law  and 
with  the  Pennsylvania  practice,  said:  "Al- 
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thouffh  H  Ib  true,  m  a  genera]  rule,  that  aii< 
liquidated  damages  cannot  l)e  the  subject  of 
set-off,  yet  it  is  wdl  settled  that  a  total  or  par- 
tial failure  of  consideration,  acts  of  nonfeasance 
or  misfeasance,  immediately  connected  with 
the  cause  of  action,  or  any  equitable  defense 
arising  out  of  the  same  transaction,  may  be 
given  in  evidence  in  mitigation  of  damages,  or 
recouped ;  not  strictly  by  way  of  defalcation 
or  set-off,  but  for  the  purpose  of  defeating  the 
plaintiff's  action  in  whole  or  in  part,  and  to  avoid 
circuity  of  action."  14  How.  448  [«ifpra,  491]. 
In  Uailroad  Co,  v.  Smith,  which  was  ism  ac- 
tion against  a  railroad  corporation  by  a  con- 
tractor to  recover  the  price  of  a  drawbridge,  it 
was  held  that  the  defendant  might  show  that 
the  construction  of  the  bridge  was  so  defective 
as  to  make  it  unfit  for  its  purpose,  and  the  draw 
worked  so  imperfectly  as  to  hinder  and  deky 
the  running  of  the  cars  over  it:  and  might 
prove  the  number  of  hands  required  to  work 
the  bridge  as  it  was  buflt,  and  the  number  that 
would  be  necessary  if  it  had  been  properly  con- 
structed. Mr,  JuiUee  Field,  delrrering  Judg- 
ment, said:  "All  damages  directly  arising  from 
the  imperfect  character  of  the  structure,  which 
would  have  benn  avoided  had  the  structure 
been  made  pursuant  to  the  contract,  and  for 
which  the  defendant  mieht  have  instituted  a 
separate  action  against  tne  contractors,  were 
provable  against  thehr  demand  in  the  present 
action.  The  law  does  not  require  a  ^rty  to 
pay  for  imperfect  and  defective  work  the  price 
stipulated  for  a  perfect  structure;  and  when 
the  price  is  demanded,  will  allow  him  to  deduct 
the  difference  between  that  price  and  the  value 
of  the  inferior  work,  and  also  the  amount  of 
any  direct  damages  flowing  from  existing  de- 
fects, not  exceedmg  the  demand  of  the  plaint- 
iffs. This  is  a  rule  of  strict  Justice,  and  the  de- 
duction is  allowed  in  a  suit  upon  the  contract 
to  prevent  dicuity  of  action. '*    21  Wall.  261, 
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The  courts  of  Pennsylvania,  having  origin- 
ally had  no  Jurisdiction  in  equity,  have  always 
allowed  eqmtable  defenses  in  actions  at  law, 
under  what  is  there  known  as  a  "  plea  of  pay- 
ment with  leave,"  that  is  to  say,  with  leave  to 
prove  any  special  matter.  Bwift  v.  Hawkins 
(1768),  1  tJ.  8. 1  Dall,  17  [1: 18];  Lewis r.  Mor- 
gan (1824),  11  Berg.  &  R.  234 ;  Ught  v.  Stoeow 
(1825),  12  Serg.  &  R.  481, 488:  Maekey  v.  Brown- 
fdd  (1825),  18  Serg.A  R.  289;  Hawk  v.  GeddU 
(1827),  16  Serg.  &  R  28 ;  M'Connd  v.  HaU 
(1881),  8  Penr.  &  W.  68 ;  XThler  v.  Sanderson 
(1861),  88  Pa.  128.  And  the  practice  was  long 
ago  recognized  and  acted  on  by  Mr,  Justice 
Washington  in  the  circuit  court.  Latapee  v. 
Pecholier,  2  Waah.  C.  C.  180, 184 ;  WAster  v. 
Warren,  2  Wash.  C.  C.  456,  458. 

In  matters  of  contract,  the  defendant's  right 
of  set-off,  with  the  additional  right  to  recover 
Judgment  against  the  plaintiff  for  any  sum 
proved  in  excess  of  his  claim,  is  given  and  reg- 
ulated by  a  statute  which  has  been  in  force  in 
Pennsylvania  since  1705,  and  is  there  common- 
ly known  as  the  Defalcation  Act,  by  which 
"If  two  or  more  dealing  together  be  indebted 
to  each  other  upon  bonds,  bills,  bargains,  prom- 
ises, accounts,  or  the  like,  and  one  of  them 
commence  an  action  in  any  court  of  this  Prov- 
ince, if  the  defendant  cannot  gainsay  the  deed, 
bargain  or  assumption  upon  which  he  is  sued, 
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it  shall  be  lawful  for  such  defendant  to  plead 
payment  of  all  or  part  of  the  debt  or  sum  de- 
manded, and  give  any  bond,  bill,  receipt,  ac- 
count or  bargun  in  evidence;  and  if  it  sb^U  ap- 
pear that  the  defendant  hath  fully  paid  or  sa^ 
isfied  the  debt  or  sum  demanded,  the  Juiy  shall 
find  for  the  defendant,  and  Judgment  shall  be  .  _  _ 
entered  that  the  plaintiff  shall  take  nothing  by  l^^^J 
his  writ,  and  shall  pay  the  costs.  And  if  it 
shall  appear  that  any  part  of  the  sum  demand- 
ed be  paid,  then  so  much  as  is  found  to  be  paid 
shall  be  defalked,  and  the  plaintiff  shall  have 
Judgment  for  the  residue  only,  with  costs  of 
suit.  But  if  it  appear  to  the  Jury  that  the  plaint- 
iff is  overpaid,  tnen  they  shall  give  in  their  ver- 
dict for  the  defendant,  and  withal  certify  to  the 
court  how  much  they  find  the  plaintiff  to  be 
indebted  or  in  arrear'to  the  defendant,  more 
than  will  answer  the  debt  or  sum  demanded;" 
and  the  sum  so  certified  shall  be  recorded  with 
the  verdict,  and  be  deemed  a  debt  of  record, 
and  may  be  recovered  bv  scire  facials,  or,  un- 
der an  Act  of  1848,  by  Judgment  and  execution 
therefor.  1  Dall.  Laws  of  Pa.  p.  65 ;  1  PunL 
Dig.  11th  ed.  608,  604. 

This  statute,  in  its  very  terms,  embraces  all 
matters  of  contract,  and  no  matter  of  tort;  and 
so  it  has  always  been  construed.  A  breach  of 
warranty  is  a  breach  of  a  contract,  and  may  be 
sued  on  as  such;  and  for  that  reason,  and  that 
only,  has  been  allowed  to  be  given  in  evidence 
by  the  defendant,  under  the  statute,  not  only 
in  an  action  on  the  same  contract  (in  which  ft 
might  be  admissible  by  way  of  recoupment  on- 
ly, without  the  aid  of  the  statute),  but  even  in 
an  action  upon  a  distinct  contract.  Steigleman 
V.  Jeffries,  1  Serg.  &  R  477;iVfe*fov.  Baldwin, 
4  Watts  &  S.  290;  Phillips  v.  Lawrence,  6  Watts 
&  8. 150;  Carman  v.  Franklin  Ins.  Co.  6  Watts 
&  S.  155;  BUmakerr,  Franklin  Ins.  Co,  6  WatU 
<ft  8. 489;  Hunt  v.  OUmore,  59  Pa.  450;  Seinworth 
V.  Leffel,  76  Pa.  476;  Halfpenny  T.  BeU,  82  Pa. 
128.  But  from  the  earliest  to  the  latest  times, 
it  has  been  uniformly  held  that  a  claim  of 
damages  for  a  mere  tort  is  not  within  the  stat- 
ute. Kaddin  v.  MuPuUUni  (1795),  2  U.  S.  2 
Dall.  287  [1:  868];  S.  C.  nam,  Kachlein  v.  Bale- 
ton,  1  Teates,  571;  Heck  v.  Shiner  (1818).  4 
Serg.  &R.  249;  Gogd  v.  Jaeobg  (1819),  6  Ser?. 
&  R.  117;  ComeU  v.  Green  (1823),  10  Serg.  Sr  ft. 
14;  LiglU  V.  Stoener  (1825),  12  Serg.  &  R.  4)1; 
HublerY.  Tamn^y (1886).  5  Watts.  51, 53;  r&t:r^ 
son  V.  Haiffht  (1888),  8  Whart,  150;  Uwit  v. 
Oilmore  (1868),  59  Pa.  450,  452;  Ahlr,  BIuMds 
(1877),  84  Pa.  819, 325.  r-»^-»n 

The  disti notion  between  the  richt  of  equitable  I •**J 
defense  or  recoupment,  independent  of  any  stat- 
ute, which  may  arise  even  out  of  a  tortious  act 
of  the  plaintiff,  immediately  connected  with  the 
contract  sued  on,  and  by  which  the  defendant 
can  do  no  more  than  defeat  the  plaintiff's  claim, 
in  whole  or  in  part,  and  the  right  of  counter^ 
claim  under  this  statute,  which  can  be  based  on- 
ly on  contract,  and  by  which  the  defendant  may 
not  only  defeat  the  plaintiff's  action,  but  re- 
cover an  affirmative  judgment  against  him,  has 
been  clearly  brought  out  in  the  judgments  of 
Chief  Justice  Tilghman. 

In  assumpsit  to  recover  for  services  as  a 
housekeeper,  the  defendant  pleaded  nonns- 
sumplt,  and  payment,  with  leave  to  give  the 
special  matters  in  evidence;  and  offered  to  prove 
that  the  plaintiff,  while  in  his  service,  dandes- 
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finely  took  and  sent  away  goods  of  hk  from  the 
house.  OAKfJiMliotf  Tughman.  after  obeeiriDg 
that  it  was  contended  for  the  defendant "  that 
the  evidence  was  proper,  either  by  wa^  of  set- 
ofl»  or,  under  the  plea  of  nonassumpsit,  as  a 
defense  to  the  acnon/'  expressed  the  opinion 
that  it  was  not  admissible  by  way  of  setrofl. 
because  it  had  been  settled  that  the  statute  did 
not  comprehend  matters  of  a  tortious  nature; 
but  that,  considerittg  the  impolicy  of  multiply- 
ing suits,  and  the  hardship  of  not  permitting 
the  defendant  to  avail  himself  of  matters  arising 
out  of  the  very  transaction  on  which  the"  plaint- 
iff founds  his  suit,  the  evidence  offered  was  ad- 
missible under  the  plea  of  non  assumpsit,  to 
show  that  the  plaintiff's  services  were  ill  per- 
formed, and  thus  to  affect  the  amount  which 
she  could  recover;  and  on  this  eround  alone  the 
Judgment  below,  which  excluded  the  evidence, 
was  reversed.  Eeck  ▼.  Shener,  4  Berg.  A  R 
249. 

So  in  assumpsit  for  goods  sold  and  delivered, 
it  was  held  that  the  defendant  could  not  give 
in  evidence,  by  way  of  setK>ff,  that  the  goods 
had  been  detained  by  the  plaintiff  and  conveyed 
by  him  to  thirdpersons;  and  the  same  eminent 
JudRC  said:  "  Without  undertaking,  at  present, 
to  draw  the  line  which  limits  the  right  of  de- 
falcation, it  may  be  safely  affirmed  that  defal- 
cation is  not  permitted  by  reason  of  any  demand 
against  the  plaintiff  for  an  act  done  by  him  of 
a  tortious  nature."  "But  thers  are  cases  in 
which  the  defendant  is  permitted  to  give  evi- 
dence of  acte  of  nonfeasance  or  misfeasance  by 
the  plaintiff, where  these  acts  are  immediately 
connected  with  the  plaintrflTs  cause  of  action; 
although  perhaps  such  evidence  is  not  so  prop- 
erly a  defalcation,  as  a  defeating,  in  whole  or 
in  part,  the  plaintiiTs  action."  Gvgel  v.  Jaeo^, 
6  Serg.  &  R.  117, 122. 

Again;  in  debt  against  principal  and  surety 
on  a  bond  given  for  the  purchase  money  of  a 
mill  sold  by  the  piaintift  to  the  principal  de- 
fendant, the  defendants  proved  that  at  the  time 
of  the  sale  the  grantee  supposed  the  dam  was 
at  its  lawful  height;  whereas,  it  was  in  fact,  as 
the  plaintiff  knew,  so  high  as  to  overflow  and 
injure  the  land  and  mill  of  a  neighbor  with- 
out his  consent;  and  that  if  the  grantee  should 
lower  his  dam  to  its  lawful  height,  the  value 
of  his  mill  would  be  greatly  reduced;  and  then 
offered  to  show  how  much  the  value  of  his  mill 
would  be  diminished  bv  so  lowering  the  dam. 
It  was  held  that  the  evidence,  though  goinff  to 
prove  unliquidated  damages,  was  admissible, 
for  reasons  thus  stated  by  Okief  Jvttiee  Tflgh- 
man:  *'  It  is  very  true  that  these  damages  were 
not  in  the  nature  of  a  debt,  which  can  be  set 
off.  But  they  were  not  offered  as  a  set-off. 
It  was  an  equitable  defense,  showing  that  the 
plaintiff  ought  not  to  be  permitted  to  recover 
the  whole  purchase  money;  and  if  not,  then  it 
was  necessary  to  show  what  would  be  a  rea- 
sonable abatement  Such  defenses  have  al- 
ways been  admitted  in  our  courts.  Having 
no  court  of  chanceiy,  we  could  not  set  along 
without  them.  To  permit  the  plaintiff  to  re- 
cover the  whole  purchase  money,  and  leave 
the  deftodants  to  their  remedy  by  an  action 
for  fraudulent  concealment,  would  be  most  un- 
just The  purchase  money  and  damages  arise 
out  of  the  same  transaction;  and  the  proper 
time  for  inquiry  was  before  the  mon^  was 
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taken  from  the  pocket  of  the  defendants.  It 
might  be  too  late  afterwards.  And  certainly 
the  plaintiff  has  no  right  to  complain  if  the 
whole  business  is  settled  at  once.  What  he  is 
not  in  good  conscience  entitled  to  receive  he 
should  not  be  permitted  to  receivei"  Light  v. 
Stoever,  12  Qets.  ft  R  481, 488. 

The  result  ox  the  Pennsylvania  dedsions  may 
be  summed  up  thus:  First.  Independently  of 
the  statute,  any  matter,  either  of  contract  or  of  r  aaat 
tort,  immediately  connected  with  the  plaintiff's  "^  ^ 
cause  of  action  (which  would  seem  to  include 
everything  that  could  be  set  up  by  way  of  re- 
coupment, under  the  law  as  generally  under- 
stood ard  administered  in  the  American  courts), 
may  be  set  up  by  wa  v  of  defense  to  the  action 
and  in  abatement  ox  the  plaintiff's  damages 
only.  Second.  Anv  mattei;  of  contract  may 
be  set  up  by  way  ox  counterclaim,  under  the 
statute,  not  only  to  defeat  the  plaintiff's  action, 
in  whole  or  in  part,  but  also,  if  the  defendant 

E roves  that  the  plaintiff  owes  him  more  than 
e  owes  the  plaintiff,  for  the  purpose  of  recov* 
ering  the  excess  against  the  plaintiff.  Third. 
No  mere  matter  of  tort  can  be  availed  of  by  the 
defendant  under  the  statute. 

The  defendants  in  the  present  case  pleaded 
"payment,  with  leave,  etc,"  and  the  special 
matter  stated  in  the  affidavits  of  defense  pre- 
viously filed,  with  a  counterdaim  upon  the 
cause  of  action  stated  in  those  affidavits.  Their 
purpose  in  so  pleading;  apparently  was  to  give 
notice  to  the  plamtiff,  both  of  the  special  mat- 
ter to  defeat  nis  claim,  and  also  of  a  defalca- 
tion or  set-off,  on  which  the  defendants  would 
ask  for  a  certificate  and  Judgment  against  the 
plaintiff,  under  the  statute,  for  any  balance 
due  from  hint  In  the  words  of  Chief  Ju$Hee 
Black,  "  A  notice  of  special  matter  must  state 
the  facts  upon  which  the  defendant  relies,  and 
not  either  the  evidence  by  which  they  are  to 
be  established,  or  the  inferences  to  be  drawn 
from  them."  Hoffman  v.  Kemione  Int.  Oo.  21 
Pa.  486, 475.  The  plaintiff  might  perhaps  have 
objected  to  the  admission  of  any  otner  evidence 
than  of  payment,  for  want  of  any  notice  to  him, 
independently  of  the  affidavits,  of  the  matters 
intended  to  be  relied  on  by  way  of  defense  and 
of  counterclaim.  Finiay  v.  Stetcart,  66  Pa. 
188.  But  no  such  objection  having  been  made 
at  the  trial,  it  could  not  be  taken  xor  the  first 
time  in  this  court.  Oahin  v.  MeClure,  17 
Serg.  &  R  886;  Bearieh  v.  Swinehart,  11  Pa. 
288;  Partridge  v.  Int.  €h.  82  U.  8.  15  Wall 
578,  580  r21:  228,  280J.  Indeed,  no  objection 
to  the  sufficiency  of  the  notice  of  special  matter 
was  taken  in  argument  here.  rfiAsi 

The  special  matter  stated  in  the  affidavits  of  ^  ^ 
defense  was  that  the  plaintiff  came  to  the  de- 
fendants' mill,  and  there  solicited  and  obtained 
an  order  for  good  merchantable  rags,  free  from 
infection;  that  the  defendants  had  no  opportv 
nity  to  inspect  the  rags  before  delivery;  that 
the  rags  sent  were  infected  with  smallpox  be- 
fore l£e  plaintiff  shipped  them;  that  when 
some  of  them  were  unpacked  and  used  at  the 
defendants'  mill,  the  infection  in  the  rags  caused 
the  smallpox  to  break  out  in  the  miU,  in  conse- 
quence of  which  some  of  the  workmen  died, 
others  were  disabled  from  working,  it  became 
impossible  to  hire  new  ones  at  the  usual  rates, 
ana  customers  were  deterred  from  buvioff  the 
defendants'  paper;  that  by  reason  of  the  mter- 
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raption  and  iojuiy  to  the  def endAnto'  busineas 
thereby  occasionea,  and  tbe  mon^paid  by  the 
defendants  to  those  disabled  by  the  disease, 
they  were  put  to  loss  and  expense  far  exceed- 
ing the  amount  of  the  plaintuf  s  bill;  that  the 
plaintiff  shipped  the  rags,  knowing  them  to  be 
infected,  and  intending  to  deceive,  cheat  and 
defraud  the  defendants;  and  that  the  defend- 
ants, as  soon  as  they  discovered  the  infection, 
informed  the  plaintiff  of  the  fact,  and  held  those 
which  had  not  been  consumed  subject  to  his 
order,  nntn  their  foreman  by  mistake  used  them 
up.  The  affidavits  concluded  by  submitting 
that  the  defendants  ought  not  to  pay  the  prices 
charged,  but  such  amount  only  as  the  rags  were 
reasonably  worth,  if  anything;  and  by  asking 
for  a  certificate  for  the  amount  of  their  dam- 
ages in  excess  of  what  tbe  plaintiff  might  be 
entitled  to. 

In  short,  the  matter  stated  in  the  affidavits  of 
defense  was  a  sale  of  rags,  upon  a  warranty  or 
a  fraudulent  representation  that  they  were  clean 
and  free  from  mfection,  and  a  delivery  by  the 
plaintiff,  under  that  contract  of  sale,  of  rags  in- 
fected with  the  smallpox,  causing  the  breaking 
out  of  the  disease  in  the  defendants'  mill,  and 
consequent  injuries  to  their  workmen  and  their 
business.  The  plaintiff,  by  counter  affidavit  of 
claim,  met  all  the  issues  so  notified  to  him  by 
the  defendants'  plea  and  affidavits. 

At  the  trial,  the  defendants,  as  appears  by 
the  answer  of  their  counsel  to  an  inquury  of  the 
court  after  the  arguments  to  the  jury,  and  by 
the  statement  thereupon  made  by  the  court  in 
its  charge,  did  not  deny  the  sale  and  delivery 
of  the  rags  at  the  prices  sued  for;  but  relied  on 
their  counterclaim  for  damages  on  the  cause  of 
action  growing  out  of  the  infected  condition  of 
the  rag,  both  by  way  of  a  full  defense  to  the 
plaintOTs  action,  and  also  as  a  ground  for  ob- 
taining a  certificate  and  ludgment  for  the  dam- 
ages sustained  by  them  in  excess  of  his  claim. 

The  defendants  offered  erldenoe  tending  to 
show  thai  the  contract  was  for  clean  rags,  that 
the  rags  delivered  were  filthy  and  infected  with 
the  sniallpox,  and  that  their  infected  condition 
caused  the  breakuig  out  of  the  disease  in  the 
defendants'  mill.  This  was  of  itself  sufficient 
evidence  to  be  submitted  to  the  jury  of  a  war- 
ranty and  a  breach  of  it  A  warranty,  express 
or  implied,  that  raes  sold  are  fit  to  be  nuinuf  act- 
ured  into  paper,  is  broken,  not  on^  if  they 
will  not  miike  good  paper,  but  equaUy  if  they 
cannot  be  made  hito  paper  at  all,  without  kill- 
ing or  sickening  those  employed  In  the  manu- 
facture. 

Upon  the  question  whether  the  plaintiff,  when 
he  shipped  tne  rags,  knew  them  to  be  infected 
with  the  smallpox,  and  fraudulently  represent- 
ed to  the  def endanto  that  thev  wen  clean  and 
free  from  infection,  the  evlaenoe  was  as  fol- 
lows: The  plaintiff,  having  been  called  as  a 
witness  in  nis  own  behalf,  admitted  on  cross 
examination  that  the  rags  were  collected  by 
him  in  Pittsburgh  and  Allegheny  City  and  the 
country  round  about,  where  he  knew  that  the 
smallpox  was  then  epidemic,  and  that  he 
bought  rags  from  any  and  all  dealers,  not  know- 
ing where  they  were  collected;  and  further  tes- 
tified that  the  rags  were  assorted  and  baled  up 
under  his  instructions  in  his  establishment,  imd 
bad  been  baled  up  and  lain  in  his  warehouse 
for  a  year  or  more  before-  that  to  the  best  of 
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his  knowledee  and  belief  tl^y  were  dean  and 
free  from  infection,  and  there  was  no  sulphur, 
carbolic  acid  or  other  disinfectant  in  the  bales, 
and  that  he  never  used  disinfectants  in  his  es- 
tablishment In  contradiction  of  this  testi- 
mony, the  defendants  produced  a  letter  sent  to 
them  by  him  with  the  first  inrdce  of  rags, 
showinff  that  he  did  not  then  have  all  the  rest 
on  hana;  and  introduced  the  testimony  cf  three 
workwomen  in  the  mill,  that  the  rags,  when  ,^^-, 
opened,  smelt  strongly  of  sulphur  ana  carbolic  L®^ '  J 
acid. 

This^evidence,  taken  in  connection  with  that 
already  mentioned,  was  in  our  opinion  suffi- 
dent  to  be  submitted  to  the  jury,  as  tending  to 
prove  that  the  plaintiff  knew  that  the  rags 
whidi  he  sold  and  shipped  as  clean  rags,  fit  to 
be  used  in  the  manufacture  of  paper,  were  in 
fact  infected  with  the  smallpox,  and  that  he 
fraudulently  represented  them  to  be  clean,  in- 
tending to  aecelve  and  defraud  the  defendants. 

Upon  the  question  of  damages,  there  was  dis- 
tinct proof,  not  only  of  the  rags  being  so  infect- 
ed with  the  smallpox  that  they  could  not  be 
made  into  paper  without  injury  to  the  work- 
men, but  also  of  sums  paid  by  the  defendants 
to  support  those  workmen  who  had  been  dis- 
abled by  the  disease;  besides  evidence  that  the 
defendante.  in  consequence  of  the  injury  to 
their  business  by  the  smallpox  introduceci  ia 
the  rags,  were  obliged  to  run  their  mill  short- 
handed,  and  lost  a  considerable  part  of  a  profit- 
able country  trade.  This  evidence  was  compe- 
tent for  the  consideration  of  the  jury;  and  the 
want  of  more  full  and  definite  proof  of  the 
amount  of  danu^es,  resulting  to  the  defend- 
ants from  the  unfitness  of  the  rags  to  be  man- 
ufactured into  paper,  while  it  might  lessen  the 
sum  which  the  jury  could  find  in  the  defend- 
ants' favor,  did  not  justify  the  court  in  with- 
drawing the  defendants'  claim  from  the  jury. 

In  the  rulings  excluding  evidence  offered  by 
the  defendants  in  the  course  of  the  trial,  there 
was  no  error.  The  court  might  properly  de- 
dine  to  permit  one  of  the  defendants  to  testify 
in  general  terms  what  he  estimated  the  amount 
of  tbdr  damages  to  be,  when  he  had  not  testi- 
fied to  the  items  of  damages,  or  to  any  facta 
upon  which  his  opinion  was  based.  The  testi- 
mony of  workmen,  not  shown  to  be  experte, 
that  the  infected  rags  were  the  cause  of  small- 
pox, which  they  or  thdr  diildren  had  taken, 
was  clearly  incompetent 

But  for  the  reasons  above  stated,  we  are  of 
opinion  that  the  court  erred  in  instracting  tbe 
jury  that  the  evidence  admitted  would  not  lus- 
tify  them  in  finding  that  the  plaintiff  knowing* 
ly  and  fraudulently  shipped  to  the  defendants 
rags  infected  with  the  smallpox;  as  wdl  as  in 
instructing  them  that  there  was  no  evidence 
which  would  enable  the  jury  to  estimate  the 
amount  of  damage,  if  any,  which  the  defend* 
ante  had  sustained;  and  in  dbecting  the  iunr 
to  return  a  verdict  for  the  plaintiff  for  the  whole  I B48] 
amount  of  his  daim.  Tbe  defendants'  excep- 
tions to  these  instructions  must  therefore  be 
sustained,  and  a  new  trial  had. 

For  the  guidance  of  the  parties  and  thdr 
counsel,  it  may  be  wdl  to  restate  exactly  what 
wiU  be  open  to  the  defendante  upon  another 
trial 

By  way  of  recoupment  or  equitable  defense, 
which  is  limited  to  defeating  the  pkintiiTs  ao^ 
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tioD,  in  whole  or  In  part,  the  defendants  may 
ayail  themaelTea  of  any  evidence  tending  to 
flfaow  that  I7  reason,  either  of  a  breach  of 
tir-arran^,  or  of  a  fraudulent  representation,  the 
ffoods  were  worth  less  than  tney  would  hav<> 
been  if  they  had  been  such  as  they  were  war- 
ranted or  represented  to  be;  as  well  as  of  any 
evidence  tending  to  show  that  the  defendants 
Buffered  damages  which,  in  the  contemplation 
of  the  parties,  or  according  to  the  natural  or 
usual  course  of  things,  were  the  consequences  of 
the  breach  of  warranty,  or  the  fraudulent  rep- 
resentation. 

But  under  their  counterclaim,  neeking,  as 
permitted  by  the  Statute  of  Pennsylvania,  not 
only  to  defeat  the  plaintiff's  action,  but  also  tc 
recoyer  an  affirmative  judgment  against  him, 
they  can  avail  themselves  only  of  a  claim  sound- 
ing in  contract,  in  the  nature  of  an  action  of 
assumpsit  upon  the  supposed  warranty.  If 
they  fail  to  prove  a  warranty,  express  or  im- 
plied, the  statute  can  have  no  application;  be- 
cause it  extends  to  no  claim  sounding  in  tort 
only,  whether  in  the  nature  of  an  action  of  de- 
ceit, or  of  such  an  action  as  these  defendants 
might  maintain  against  a  person,  with  wh<^m 
they  never  had  any  contract,  who  wilfuhv  or 
negligently  introduced  the  smallpox  into  their 

Judgment  rewned^  and  case  remanded  to  the 
Oireutt  Court,  with  direetumn  to  eet  emde  the 
wrdiet  and  ta  order  a  neiw  trial. 

True  copy.   Ttet: 

James  H.  MoKenney,  Clerk  Sup.  Oourt,  U.  & 


M'^^^         KATE  W.  GOODWIN  bt  al.,  AppU,, 

ELEANOR  FOX  BTAL. 

OSee  8.  a  Beporter*B  ed.  77&-778.) 

Praetie^-^pproeaH  of  appeal  hand,  equivalent  to 
citation — w/iether  cause  woe  docketed  in  tim^^ 
orders  as  renewals  o/aUowanee  qf  appeal. 

On  motloo  to  dismiss  an  appeal  for  want  of  a  oifea* 
tlon  and  for  failuro  to  docket  the  cause  in  time  it 


alent  to  an  order  at  the  date  of  each  respectively, 
renewing  the  allowance  of  theappeal  In  open  court 
In  the  prasenea  of  the  parties. 
[No:759.] 
SubmUtsdMmrck,J4,JS87.    Decided  March  tl, 
JS87. 

AFFBALfrom  the  Oh!Ciiit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 

On  motion  to  dismiss.    Denied, 

The  histoiy  and  f acU  of  the  case  sufficiently 
Appear  in  th«  o|anion  of  the  court. 

Jfr,  W.  C.  Opud^t  for  appdlees,  in  sup- 
port of  motion: 

No  notice  was  given  of  the  application  for  an 
appeal,  nor  that  it  had  been  taken  by  the  filing 
of  a  bond.  This  action  was  not  taken  at  the 
same  term  at  which  the  main  decree  was  en- 
tered; no  citation  was  signed  by  the  judge,  and, 
of  course,  none  was  served.  Upon  such  a  state 
of  facta  the  appeal  must  be  disnaissed. 
120  U.  S. 


Teaton  v.  Lenox,  83  U.  8. 7  Pet  220  (8: 664), 
Ex  parte  Crenshaw,  40  U.  8.  16  Pet.  119; 
(10;  682);  VOkMos  y.  U,  8.  47  U.  8.  6  How. 
90  (12:856);  Alviso  y.  U.  8.  72  U.  8.  6  Wall 
824  (18.492);  Garrison  y.  Cass  Co.  Id.  828 
(18:  492);  Vansant  v.  Qas  Light  Co.  99  U.  8. 
218  (25:265);  Raskins  y.  8t.  L.  S  &  R  R.  Co. 
109  U.  8.  106  (27-  878). 

In  Hewitt  V.  Filbert,  116  U.  6.  144  (29:582). 
this  court  reviewed  the  cases  on  this  8ubject,ana 
reiterated  that  a  citation  is  one  of  the  necessary 
elements  of  im  appeal  taken  after  the  term,  and 


if  it  is  not  issued  and  served  before  the  end  of 
the  term  to  which  it  must  be  made  retumablCp 
the  appeal  becomes  inoperatiye,  and  that  wi^- 
out  a  citation  or  its  waiver  this  oourt  cannot 
take  Jurisdiction. 

An  appeal  must  be  dismissed  if  the  transcript 
has  not  been  filed  at  the  term  next  succeeding 
the  one  at  which  the  appeal  is  allowed. 

U.  8.  y.  Paeheeo,  61  XL  8.  20  How.  261  (16:820), 
Castro  y.  U.  8.  70  U.  8.  8  WalL  46  (18:168); 
ViUabolos  v.  U.  8. 47  U.  &:  6  How.  81  (12:352); 
The  Virginia  v.  West,  60  U.  &  19  How. 
182  (15:694);  OrigOy  y.  PurceU,  99  U.  8.  506 

85:354);  The  Lucy,  75  U.  8. 8  WaU.  307 
9:894);  The  Tornado,  109  U.  8.  110  (27:87^: 
OaiUot  v.  Deetken,  118  U.  8.  216  (28:988);  Mesa 
v.  U.  8.  67  U.  8.  2  Black,  721  (17:850);  KiUian 
y.  Clark,  111  U.  8.  784  (28:599). 

Jf<sHr«.Cliarlefl  H.  Wood  and  John  N 
Jewett,  solicitors  for  appellants,  contra. 

Mr.  CAt^J«j«k3»Waitedeliyered  the  opin- 
ion of  the  oourt: 
The  facts  on  which  this  motion  rests  ara 


On  the  17th  of  February  1877,  SCate  W.  Fox 
filed  a  bill  in  equity  against  L  Willard  Fox 
and  Eleanor  Fox  to  enforce  a  Uen  on  certain 
property  held  by  her  through  a  deed  from  them, 
absolute  on  its  face  as  security  for  a  debt. 
Pending  the  suit  she  was  married  to  Charles  8. 
Goodwin,  and  Sarah  E.  R  8mith,  wife  of 
Charles  M.  Smith,  in  some  way  acquired  title  to 
a  part  of  the  mortgaged  property.  To  the 
original  bill  some  amendments  were  made,  and 
answers  were  filed.  On  the  8th  of  December, 
I.  Willard  Fox  and  Eleanor  Fox  filed  a  crosa 
bill  against  Kate  W.  <3oodwin,  Charles  8.  Oood- 
win,  Sarah  £.  R  Smith,  and  Charles  M.  Smith. 
To  this  crossbill  answers  were  filed,  and  on  the 
issues  made  in  the  suit  there  was  a  final  hear-  rTVAi 
ing,  which  resulted  hi  a  decree  July  29, 1884,  ^  ^ 
wng  the  amount  of  debt  due  and  aUowiug  a 
redemption  on  terms  specified  in  the  decree. 

Tlie  record  then  shows  that  on  the  6th  of 
August,  1884,  the  "compkinant"  came  into 
oourt  and  prayed  an  wpeal,  which  was '  'allowed 
on  her  filing  a  bond  In  the  penal  sum  of  one 
thousand  dollars  within  sixty  days  from  this 
date,  with  surety  to  be  approved  by  the  oourt." 
and  the  time  for  filing  certificate  of  evidence 
was  extended  to  October  1. 

On  the  29th  of  August,  I.  Willard  Fox  died 
testate,  leavingEleanor  Fox,  his  widow,  and 
Isaac  B.  Fox,  Flora  F.  Clark,  Truman  O.  Fox, 
Emily  F.  Beckley,  Eleanor  J.  Fox,  and  Ger- 
trude R  Fox,  his  heirs  at  law,  all  of  whom 
were  legatees  and  devisees  under  his  will. 

On  the  29th  of  September  an  amendment  of 
somo  kind  was  made  to  the  decree,  and  on  the 
6th  of  October  an  order  was  entered  in  accord- 
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anoe  with  a  stipulatloii  that  day  filed,  extending 
for  twenty  days  the  time  for  iling.  a  certificate 
of  evidence  ami  a  bond.  On  the^Sth  of  Octo- 
ber the  court  ordered  an  extension  of  eiglrt  days 
for  filing  bond,  and  on  the  first  of  November, 
1884,  upon  a  stipulation  that  day  filed,  a  further 
extension  of  twenty-five  days  for  the  bond  and 
certificate  was  granted,  tipon  the  2Sth  of  No- 
vember, under  a  like  stipulation,  a  further  ex- 
tension was  eranted  untu  January  1, 1885,  and 
on  the  26th  of  December,  1884.  until  thirty  days 
after  Januar^r  1.  This  last  order  was  also  made 
upon  stipulation. 

On  the  12th  of  January,  1886,  the  death  of 
I.  WiUard  Fox  was  suggested  on  the  record, 
and  his  heirs  made  parties  in  his  stead.  The 
defendants  were  thereupon  required  to  convey 
the  property  in  accordance  with  the  decree. 
On  tAe  26th  of  January,  the  master  reported 
the  execution  of  the  deeds  and  they  were  con- 
firmed. On  the  81st  of  January,  the  time  for 
filing  certificate  of  evidence  and  bond  was  ex- 
tended until  March  1*,  afterwards,  February  28. 
by  stipulation,  until  March  20;  then  Marcn  19, 
atso  by  stipulation,  for  thirty  days;  and  finally, 
by  stipulation,  the  thne  for  filing  the  certificate 
777]  q}  evidence  was  extended  until  May  1 .  On  the 
first  of  May  the  certificate  of  evidence  was  signed 
and  filed.  On  the  20th  of  June,  1885,  an  ap- 
peal bond  in  the  penal  sum  of  |1,000,  executed 
by  Kate  W.  Goodwin,  Charles  S.  Goodwin, 
Sarah  £.  R.  Smith,  and  Charles  M.  Smith, 
with  J.  Bradner  Smith  as  surety,  to  Eleanor 
Fox  and  the  aboye  named  heirs  and  represent- 
atives of  I.  Willard  Fox,  was  duly  approved  by 
the  district  ludge,  and  filed  with  the  clerk. 
The  bond,  when  it  was  approved,  had  on  it  this 
indorsement:  "  This  bona,  as  to  form  and  sure- 
ty is  satisfactory.  W.  C.  (Joudy."  Mr.Goudy 
was  the  counsd  of  the  appellees. 

Tlie  appeal  was  docketed  in  this  court  Octo- 
ber 20, 1885,  but  no  citation  was  ever  signed  or 
issued.  The  times  for  holding  the  terms  of 
the  Circuit  Court  for  the  Northern  District  of 
Illinois  are  fixed  by  law  on  the  first  Monday  of 
July  and  the  third  Monday  of  December,  and 
there  nre  adioumed  terms  held  on  the  first  Mon- 
day of  Octooer  and  the  first  Monday  of  March 
In  each  year. 

The  grounds  of  the  motion  to  dismiss  are, 
(1)  that  no  citation  has  ever  been  issued  or 
served;  and  (2)  that  the  appeal  was  not  dock- 
eted here  before  the  end  of  October  Term, 
1884. 

In  our  opinion,  the  entries  on  the  stipulation 
of  the  parties  of  the  various  orders  extending 
the  time  for  filing  Uie  appeal  bond  and  certin- 
cate  of  evidence,  were  equivalent  to  an  order 
at  the  date  of  each  respectively,  renewing  the 
allowance  of  the  appeal  in  open  court  in  the 
presence  of  both  parties.  They  were  evidentiy 
made  to  keep  alive  the  original  allowance,  but 
to  give  it  effect  as  of  the  new  date,  and 'this 
because  the  record  in  its  then  condition  was  in- 
complete and  not  ready  for  filing  in  this  court. 
Under  these  circumstances,  the  docketing  of 
the  cause  here  at  October  Term.  1885,  was  in 
time.  The  appeal  was  not  actually  taken  until 
the  entry  of  tne  last  extension  of  time  for  filing 
a  bond  and  certificate  of  evidence.  This  was 
March  10,  1886,  too  late  to  moke  it  returnable 
at  October  Term,  1884. 

Had  the  appeal  bond  been  taken  and  ap- 


proved  by  the  court  at  the  same  term  no  dtatioo 
would  have  been  necessary,  because  the  allow- 
ance of  the  appeal  was,  under  the  operation  of 
the  stipulation,  the  same  in  its  effect  for  the 
purpose  of  a  citation  as  the  allowance  of  an  ap- 
peal in  open  court  during  the  term  at  which 
the  decree  was  rendered.  But  as  the  bond  was 
not  filed  until  after  the  term,  a  citation  or  some- 
thing equivalent  was  necessary,  as  matter  of  pro- 
cedure, to  give  the  appellees  notice  that  Uic  ap- 
peal which  had  been  allowed  in  term  time  had 
not  been  abandoned  by  the  faflure  to  furnish 
the  security  before  the  adjournment.  Dodge  v. 
Knotdes,  114  U.  S.  480  [29:144];  Eetntt  v.  Ftl- 
bert,  116  U.  8. 148  [29:5^].  In  the  present  case 
the  indorsement  by  the  counsel  for  the  appel- 
lees, of  his  approval  of  the  bond,  was  the 
equivalent  of  such  a  notice,  and  there  was  no 
necessity  for  a  citation  in  form. 

The  motion  is  denied. 

Trueoopy.   Test: 

James  H.  MoKemiej,  Clerk,  8ii|».  Qmrt^  U.  8. 


LEATHER MANUFACTUllERS' NATION-  ITT8] 
AL  BANK.  Plff,  in  Bn.. 
«. 
WILLIAM  B.  COOPER,  JR 

(See  &  a  Reporter*s  ed.  77B-78D 

Bemaodl  of  eavae»-^right  of  national  banks  to 
remove  limited— eoUrable  assignment  to  give 
tUUe  eourt  Jurisdiction — decision  by  this  court, 
in  another  suit,  of  questions  intolted, 

L  Under  aeotton  4  of  the  Act  of  July  12,  188EB» 
national  banks  cannot  remove  suHa  to  which  they 
are  parties  merely  on  the  ffround  that  ^hey  are  fed- 
eral corporations ;  said  banks  beinflr  thtjeoy  put  oo 
the  same  footing  as  to  the  Joriadlotfon  of  the  courta 
of  the  United  States  as  the  banlBS  of  the  6ta^  iD 
which  they  are  located. 

2.  A  case  is  not  removabia  because  a  colorable 
88ri«nment  has  been  made  to  give  a  state  oourt  ex- 
clusive Jurisdiction. 

8.  A  case  does  not  arise  under  the  laws  of  the 
United  States  simply  because  a  federal  court  has 
decided  in  another  suit  the  questions  of  law  whioh 
are  Involved  therein. 

[No.  1818.1 

Submitted  March  7.  JS87.    Decided  March  21^ 

1S87, 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York. 

Review  of  an  order  of  the  circuit  court  re> 
manding  the  cause  to  the  state  court  fron^ 
which  it  had  been  removed.    Affirmed, 

The  history  and  facts  of  the  caae  appear  in 
the  opinion  of  the  oourt 

Messrs.  Noel  B.  Sanborn  and  Charle* 
M.  DaCoflta.  for  plaintiff  in  error: 

Cases  arising  under  the  laws  of  the  United 
States  are  such  as  grow  out  of  the  legislatiou 
of  ConfiTess,  whether  they  constitute  the  right 
or  privflege,  or  clahn  or  protection,  or  defense 
of  the  party,  in  whole  or  in  part,  by  whom 
they  are  asserted. 

Tennessee  v.  Dams,  100  U.  8.  257,  264  (25; 
648,  650);  R.  R  Co.  v.  Mississippi,  102  U.  8. 
141  (26:  98);  Starin  v.  N.  T.  115  U.  8.  248, 
257  (29:  m  890). 

And  this  rule  includes  within  Its  operaticn 
all  cases  where  the  due  or  operative  eiiect  of  a 
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of  a  court  of  the  United  ButM  It 
rawn  in  question. 

Dupasaeur  ▼.  Boehereau,  88  U.  8.  21  WalL 
IdO  m.  S8S):  Faetan  S  T.  Ins.  Ch.r.Munhft, 
111  U.  8.m Cd8: 580);  N€W  Orkam S.F.dL 
JEL  R.  Oo.  T.  Ddamm,  114  U.  8.  601  (29:  244). 

A  circuit  court  may  acqoiie  bj  xemoyal 
Jurifldlcfcion  which  it  la  inhibited  from  exer- 
daing  originally. 

Often  V.  Ouitard,  64  U.  8.  28  How.  484  (16: 
471);  BushnM  y.  Kennsd^,  76  U.  8. 9  WalL  887 
(19:  786);  Oity  qf  LaoinqUm  v.  BuHer,  81  U.  8. 
14  Wall.  282(20:  809);  OlaJUnY.  OmmcmweaUh 
Ins.  O?.  110  U.S.  81(28:  76). 

The  firm  of  Ashbumer  ft  Oo. » the  prindpala 
and  assignors  of  Cooper,  commenoea  in  April, 
1881,  an  action  in  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  New 
York,  on  the  identical  causes  of  action  in  dec- 
laration herein  set  forth.  Judgment  went  in 
their  favor,  which,  however,  this  oourt  re- 
▼ersed,  and  remanded  the  cause  for  a  new 
trial  and  for  further  proceedings  in  oonf ormity 
wiUi  this  opinion. 

LeaOuT Mfn,  Bankr.  Morgan,  117  U.  8.  96, 
128  (29:  m,  821). 

On  the  mandate  coming  down,  Ashbumer  ft 
Co.  voluntarily  discontinued  the  action  and  paid 
the  costs.  Immediately  thereafterthisaction  was 
commenced  by  Cooper,  the  present  plaintiff. 

Admonished  by  what  this  oourt  held  in  Proni- 
dent  8av,  L.  Aetur.  Soeietvr.  Pbrd,  114  U.  8. 686 
(29:  261),  and  reiterated  in  Oakley  v.  Ooednoto, 
118  U.  8.  48  {anU,  61),  to  the  effect  that  a  col- 
oiable  assign  mentmade  to  deprivefedend  courts 
of  jurisdiction  furnishes  no  ground  for  re- 
moval, the  plaintiff  in  error  cad  not  seek  to 
remove  the  case  on  that  ground.  But  it  may 
not  be  inappropriate  to  say  that  the  remedy 
there  suggested  by  this  oomrt,  i,  e,,  a  defense 
to  the  action  in  the  state  court  would,  as  to  the 


State  of  New  York,  be  illusory. 

New  York  that  a  per- 
son to  whom  a  cause  of  action  is  transferred  by 


It  is  a  settled  law  in  New  York  that  a  i 


assignment  absolute  on  Hs  face  is  the  real  party 
in  interest  within  the  meaning  of  the  Code, 
although  it  may  conclusively  appear  that  the 
assignment  was  founded  on  no  or  only  on  a 
Bominal  consideration,  and  that  the  recovery  in 
the  suit  li  to  be  for  the  sole  benefit  of  the 


A&m v.AnMon,  44 N.Y.  281;  SteneY.  F¥agt, 
61  N.  Y.  614;  Sheridan  v.  ne  Mayor,  68  N. 
Y.  80. 

Mr,  John  H.  BowePS«  for  defendant  in 


Mr.  OhirfJaettee  Waite  delivered  the  opin- 
ion of  the  court: 

This  is  a  writ  of  error  brouriit  under  section 
6  of  the  Act  of  March  8,  18%,  chap.  187,  18 
Stat  at  L.  470,  for  the  review  of  an  order  of 
the  circuit  court  remanding  a  suit  which  had 
been  removed  from  the  Supreme  Court  of  the 
County  and  State  of  New  York.  The  suit  was 
begun  June  1,  1886,  by  William  B.  Cooper, 
Jr.,  a  citizen  of  New  York,  against  the  Leather 
Manufacturers'  National  Bank,  to  recover  a 
bafamoe  of  account  due  from  the  Bank  to  the 
firm  of  Ashbumer  ft  Co.,  which  had  been 
assigned  to  him.  The  Bank  was  originally 
offganized  under  the  National  Banking  Act, 
chap.  106,  18  Stat,  at  L.  99,  on  the  fli^  of 
1MU.8. 


\  1865,  and  ila  corpomte  ezlBteooe  was  ex- 
tended  May  27, 1886,  under  the  Act  of  July  12, 
1882,  chap.  290,  22  Stat  at  L.  162.  Its  place 
of  business  is  in  the  City  of  New  York,  in  the 
State  of  New  York. 

Section  4  of  the  Act  of  July  12, 1888,  is  aa 
follows: 

Section  4.  "  That  any  association  to  extend- 
ing the  period  of  its  succession  shall  continue 
to  enjoy  all  the  rights  and  privileges  and  im- 
munities granted,  and  shall  continue  to  be  sub- 
ject to  alTthe  duties,  liabilities  and  restrictions 
imposed  by  the  Reyised  Statutes  of  the  United 
States  and  other  Acts  having  reference  to  nation- 
al bankiuff  associations,  and  it  shiUl  continue 
to  be  in  all  respects  the  identical  association  it 
was  before  the  extension  of  its  period  of  suc- 
cession: PrwBided,  lunoeoer.  That  the  jurisdic- 
tion for  suits  hereafter  brought  by  or  against 
any  association  established  under  any  law  pro- 
viding for  national  banking  associations,  ex* 
cept  suits  between  them  and  the  United  States, 
or  its  officers  and  agents,  shall  be  the  same  as, 
and  not  other  than,  the  Jurisdiction  for  suits 
by  or  affainst  banks,  not  organized  under  any 
law  of  the  United  States,  which  do  or  might  do 
banking  business  where  such  national  >^"fM"g 
associations  may  be  doing  business  when  mK& 
suits  may  be  begun;  and  all  laws  and  parts  of 
laws  of  the  United  States  inconsistent  with  this 
proviso  be  and  the  same  are  hereby  repealed." 

On  Uie  28d  of  September,  1886,  the  Bank 
presented  its  petition  to  the  state  court  for  the 
removal  of  the  suit  to  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  New 
York  under  the  Act  of  March  8, 1876,  on  the 
ground  of  its  being  a  national  Bank,  and  con* 
sequentiy  the  suit  was  one  arising  under  the 
laws  of  tne  United  States.  The  cause  was  dulv 
entered  in  the  circuit  court  October  4,  1886; 
and,  on  the  9th  of  the  same  month,  Cooper 
moved  that  it  be  remanded.  This  motion  was 
granted  October  22,  because  section  4  of  the 
Act  of  July  12,  1882,  had  taken  away  from 
national  banks  the  right  of  removing  suits 
under  the  Act  of  1875  on  the  ground  en  their 
being  federal  corporations.  To  reverse  that 
order  this  writ  of  error  was  brought. 

The  Act  of  1882  repeals  in  express  terms 
"all  laws  and  parU  of  Utw^of  the  United 
States  "  inconsistent  with  its  provisions,  and  en- 
acts that  Jurisdiction  for  suits  thereafter  brought 
by  or  against  national  banks,  with  few  excep- 
tions, "shall  be  the  same  as  and  not  other 
than  the  Jurisdiction  for  suits  by  or  against 
banks  not  orffanized  under  any  law  of  the 
United  States  '^doiuff  business  where  the  nation- 
al bank  "  may  be  doing  business  when  such 
suits  may  be  begun."  This  was  evidently  in- 
tended to  put  national  banks  on  the  same  foot- 
ing as  the  oanks  of  the  State  where  they  were 
located  for  all  the  purposes  of  the  Jurisdiction 
of  the  courts  of  the  United  States.  The  first 
national  banking  Act,  that  of  February  25, 
1868,  chap.  58, 12  Stat,  at  L.,  681,  provided,  in 
section  69,  that  suits  by  and  agtdnst  banks 
organized  thereunder  might  be  brought  in  any 
"circuit,  district  or  territorial  court  of  the 
United  States  held  within  the  district  in  which 
such  association  may  be  established."  By  the 
Act  of  June  8,  1864,  chap.  106,  %  57, 18  Stat. 
at  L.  116,  there  was  added  to  this,  "  or  in  any 
state,  county  or  municipal  court  in  the  county 
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or  city  in  wkioli  such  aasodAtloii  is  located, 
having  Joriedlclioii  in  similar  cases."  Botli 
these  proridons  were  carried  into  section  6108 
of  the  Revised  Statates  by  the  amendatory  Act 
of  February  18, 1876,  chap.  80, 18  Stat  at  L. 
820. 

The  removal  of  tliis  class  of  cases  from  a 
state  court  to  a  dzeait  oonrt  was  first  provided 
for  by  the  Act  of  March  8, 1875,  in  that  clause 
of  section  2  which  relates  to  suits  "  arising 
under  the  Constitution  or  laws  of  the  IJnitea 
Htates,**  as  construed  in  the  Pacific  Railroad 
BemawU  GateB,  116  U.  8.  1  [29:  810].  Thus 
rail  ^®  federal  and  state  courts  had  concurrent 
-■  jurisdiction  for  suits  brought  by  or  against 
national  banks,  and  a  suit  of  Uiat  character  be- 
gun in  a  state  court  could  be  removed  by  either 
party  to  a  Circuit  Court  of  the  United  States,  if 
the  value  of  the  matter  in  dispute  exceeded 
$500,  because,  as  a  national  bank  is  a  federal 
corporation,  a  suit  by  or  against  it  is  neces- 
sarily a  suit  arisiDg  under  the  laws  of  the 
United  States.  But  the  Act  of  1882  provided 
in  clear  and  unmistakable  terms  that  the  courts 
of  the  United  States  should  not  have  jurisdie' 
iion  of  such  suits  thereafter  brought,  save  in  a 
few  classes  of  cases,  unless  they  would  have 
jurisdiction  under  like  circumstances  of  suits 
by  or  against  a  state  bank  doing  business  in 
the  same  State  with  the  national  bank.  The 
provision  is  not  that  no  such  viit  shall  be 
brought  by  or  against  such  a  nanonal  bank  in 
a  federal  court,  but  that  a  federal  court  shall 
not  have  jurisdiction.  This  clearly  implies 
that  such  a  suit  can  neither  be  brought  nor  re- 
moved there,  for  jurisdiction  of  su(£  suits  has 
been  taken  away,  unless  a  similar  suit  could  be 
entertained  by  the  same  court  by  or  against  a 
slate  bank  in  like  situation  with  the  national 
bank.  Consequently,  so  long  as  the  Act  of 
1882  was  in  force,  nothing  in  the  way  of  juris- 
diction could  \io  claimed  bv  a  national  bank 
because  of  the  source  of  its  incorporation.  A 
national  bank  was  by  that  statute  placed  before 
Che  law  in  this  respect  the  same  as  a  bank  not 
oiganized  under  the  laws  of  the  United  States. 

A  suggestion  was  made  in  argument  that  Uie 
case  is  one  arising  under  the  laws  of  the  United 
States,  for  the  reason  that  the  cause  of  action 
is  identical  with  that  sued  on  in  Leather  Man- 
ufaeturert  National  Bank  ▼.  Morgan,  117  U. 
8. 06  [20:  811],  decided  \fj  this  court  at  the  last 
term,  and  in  which  the  principles  of  law  which 
govern  the  rif^hts  of  tne  pelrties  were  deter- 
mined. Nothmg  of  the  kind,  however,  ap> 
pears  in  the  record,  and  if  it  did  it  would  not 
authorize  a  removal.  This  is  not  that  suit,  and 
a  case  does  not  arise  under  the  laws  of  the 
United  States,  simply  because  this  court,  or  any 
other  federal  court,  has  decided  in  another  smt 
the  questions  of  law  which  are  involved. 

A  case  is  not  removable  because  a  color- 
able assignment  has  been  made  to  give  a  state 
court  exclusive  jurisdiction.  Protident  8av. 
fS2^  L,  Auur.  Society  v.  Ford,  114  U.  S.  685[20: 
261J,  followed  in  Oakiey  v.  Goodnow,  118  U.  S. 
^fante,  61]. 

Order  to  remand  it  affirmed. 

Mr.  Justice  Blatchford  did  not  take  part 
in  the  decision  of  this  case. 

True  copy.    Test: 
James  H.  McKenney,  Clerk,  Supreme  Court,  XJ.  S. 
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<8ee  &  a  B«porfe8r%  ed.  m-«r4 

Juri$d$ction^^nuaidamJiB  to  fwintiaie  an  op- 
peat'-^notieetoeod^endant  lojcin^-^nidenee-^ 
Code  Off  WaMnffton  Territorjf—eonttruetion 

1.  This  court  has  power  to  issue  a  wrtt  of  fiuMMla* 
mttf  when  the  infenor  opurt  refuses  to  I 


dJotloa,  where  by  law  it  should  do  so,  or  vfnere, 
having  obtained  jurJ0dlctlon«  tt  refuses  to  proceed 
in  the  due  ezerdse  thereof. 

2.  A  notice  of  his  intention  to  appeal  by  one  of 
two  codefendants  to  the  other,  requesting  him  to 
Join  in  it,  is  a  sufBoient  compliance  with  section  4&i 
of  the  Code  of  Washington  Territoty,  which  docs 
not  require  the  notice  to  be  of  an  appeal  already 
actually  taken. 

8.  Upon  appeal  to  the  Supreme  Court  of  Wash- 
ington Territory  in  an  equitable  proceeding,  where 
it  appears  with  certainty  from  the  record  that  it 
contains  all  of  the  evidence  Introduced  by  the  par- 
ties  on  the  trial,  an  objection  that  the  evidenoe  was 
not  properly  certilled  under  sections  451  and  484  of 
the  Code  of  said  Territofy  cannot  be  sustained. 

[No.  8.    Orig.1 
Arg*ied  March  7, 1887.  Dici&i  March  21,1887. 

UETITION  for  writ  of  mandamue  to  the  Su- 
L  preme  Court  of  Washing^n  Territory,  di- 
recting that  court  to  take  iunsdiction  of  an  ap- 
peal wnich  it  had  declined  to  do.     Granted. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court 

Jfessrs.  John  H.  VitA^lL  Alfred  B.  Mam, 
A.  T.  Britton,  A.  B.  Browne,  tjid  W.  W.  Up- 
ton, for  petitioner. 

Meters.  J.  H.  Hoffeeker,  Jr.,and«/0/i»J9. 
AUen,  for  respondents. 

Jfr.  Justice  Martthews  delivered  the  opin- 
ion of  the  court : 

This  is  an  application  under  section  888  of 
the  Revised  Statutes  for  a  writ  of  mandamue, 
directed  to  the  Supreme  Court  of  WasUngton 
Territoiy,  to  reinstate  an  appeal  from  a  decree 
of  the  District  Court  of  the  Territoiy  for  the 
Fhrst  Judicial  District,  in  a  suit  in  equity 
wherein  Elizabeth  Dennej,  executrix  of  thees^ 
tate  of  Timothy  P.  Dennejr,  is  plaintiff,  and 
Hollon  Parker  and  John  F.  Boyer  are  defend- 
ants. The  decree  in  question  was  against  each 
of  the  defendants  severally,  and  the  appeal  was 
taken  bv  the  defendant  Elollon  Parker.  Upon 
his  petition  heretofore  filed  a  rule  to  show 
cause  has  been  issued,  to  which  the  Chief  Jus- 
tice and  Associate  Justices  of  the  Supreme 
Court  of  the  Territory  of  Washington,  on  bo- 
half  of  the  court,  have  made  and  med  their  re- 
turn. Thev  set  forth  that  at  the  time  the  said 
Hollon  Parker  soukht  to  appeal  said  cause  re- 
ferred to  from  said  district  court  to  said  Su- 
preme Court  of  Washington  Territory,  the 
manner  of  taking  such  appeal  was  defined  by 
section  468  of  the  Territorial  Code,  still  in  force, 
as  follows : 

**  Sec.  468.  An  appeal  or  writ  of  error  is  tak- 
en by  filing  with  the  derk  of  the  court  in  which 
the  Judgment  or  order  of  the  court  appealer  I 
from  is  entered,  a  notice,  stating  the  appe:il 
from  the  same,  or  some  apedflc  part  thereof. 


NOTS.— Mandamus;  control  of  inferior  tribunat : 
discretion;  rules.  See  Ex  parte  Monran,  114  U.  8.  bk 
29,  p.  135,  DOte. 
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tnd  sening  a  oopj  of  said  notice  on  the  ad- 
verse party  or  his  attorn^.  Every  notice  of 
appeal  or  writ  of  error  must  be  signed  by  the 
party  taking  the  same  or  his  attorney  of  record, 
and  must  contain  the  title  of  the  district  court 
in  which  the  proceedings  sought  to  be  reviewed 
were  had  ;  the  title  of  the  cause  as  in  the  dis- 
trict court;  a  particular  description  of  the 
Judgment,  decree,  or  order  sought  to  be  re- 
viewed ;  and  in  case  of  appeal,  a  particular  de- 
scription of  every  decision,  ruling,  order,  or 
decree  by  which  the  appellant  claims  to  have 
been  aggrieved,  and  which  he  relies  upon  as 
ffrounos  for  a  reversal  or  modification  of  the 
Judgment,  order,  or  decree ;  and  in  case  of  a 
writ  of  error,  a  particular  description  of  the  er- 
rors aatigned." 

The  return  further  sets  forth  that  the  defend- 
ant, John  F.  Boyer,  did  not  Join  in  said  appeal 
as  an  appellant,  nor  was  he  made  an  appellee 
therein,  as  appears  by  the  notice  of  appeal 
which  k  set  o*  t.  This  notioe  of  appeal  is  en* 
titied  '«In  the  District  Court  of  th%  First  Judi- 
cial District  of  the  Teiritoiy/'  with  the  tifle  of 
the  cause,  and  is  addressed  to  Timothy  P.  Den- 
ney,  the  pUdntiff,  James  EL  Kennedy,  W.  A. 
George,  John  B.  Allen,  and  T.  J.  Anders,  at- 
torneys for  plaintiff,  and  A.  Beeves  Ayree, 
clerk  of  the  court,  giving  notice  that  the  said 
Hollon  Parker  in  the  above  entifled  action 
"hereby  appeals  to  the  Supreme  Cknirt  ^f 
Washington  Territory  from  the  decree  and 
Judgment  therein  made  and  entered  hi  the  J>is- 
trict  Court  of  the  First  Judicial  District  of 
Washington  Territory,  in  and  for  Walla  Walla 
County,  in  favor  of  the  phdntifP,  Timothy  P. 
Dennev,  in  said  action,  and  against  the  defend- 
ants, Hollon  Parker  and  John  F.  Boyer,  and 
from  the  whole  thereof,  said  decree  and  Judff* 
ment  rendered  on  the  Slst  day  of  Masch,  1882, 
ag^nst  the  defendants,  Hollon  Parker  and 
John  F.  Boyer." 

It  is  further  stated  in  the  return  that  no  no- 
tice of  appeal  was  served  on  Boyer,  nor  was 
service  thereof  waived  by  him.  The  Statute  of 
Washington  Territory  relative  to  coparties  on 
appeal  is  as  follows : 

"  Sec.  404.  A  part  of  several  coparties  mav 
appeal  or  prosecute  a  writ  of  error;  but  in  such 
case  they  must  serve  notice  thereof  upon  all  the 
other  coparties,  and  file  the  proof  thereof  with 
the  derk  of  the  supreme  court" 

It  is  further  set  forth  that  section  464  of  the 
Code  of  Washinffton  Territory  prescribed  the 
only  means  by  wnich,  in  a  cause  appealed  to 
the  Supreme  Court  of  the  Territory,  the  evi- 
dence upon  which  the  same  was  tried  could  be 
certif  ed  to  said  supreme  court  That  section 
Is  as  follows : 

'*  Sec.  404.  In  an  action  by  ordinary  pro- 
ceedings, and  in  an  action  by  equitable  proceed- 
ings, tned  in  whole  or  in  part  on  oral  testi- 
mony, all  proper  entries  made  by  the  clerk,  and 
all  papers  pertaining  to  the  cause  and  filed 
therein,  except  subpenas,  depositions,  and 
other  papers  which  are  used  as  mere  evidence, 
are  to  he  deemed  part  of  the  record.  But  in  an 
action  by  equitable  proceedings,  tried  upon 
written  testimony,  the  depositions  and  all  pa- 
pers which  were  used  as  evidence,  are  to  be 
certified  up  to  the  supreme  court,  and  shall  be 
so  certiflaa,  not  by  transcript,  but  in  the  orig- 
inal fofin.    But  a  transcript  of  a  motion,  am- 


davit,  or  other  baper,  when  it  relates  to  a  col- 
lateral matter,  snail  not  be  certified  unless  bj 
direction  of  the  appellant  If  so  certified^ 
when  not  material  to  the  determination  of  the 
appeal  or  writ  of  error,  the  court  may  direct 
the  person  blamable  therefor  to  pay  the  costi 
tiiereof." 

It  is  further  set  forth  that,  accompanying  a 
large  quantity  of  written  testimony,  and  a  great 
number  of  detached  papers  in  saia  cause,  were 
two  certificates,  copies  of  which  are,  respect- 
ively, as  foUows : 

"  (MrtifleaU  itfrtferee. 

"  I,  B.  L.  Sharpstein,  referee  in  the  case  of 
Timothv  P.  BeuTiey  v.  H,  Pa/rker  and  J.  F. 
Boyer,  do  hereby  certify  that  the  foregoing  ev- 
idence, consisting  of  five  packs^ms  or  bundles 
numbered  one  (1),  two  (d),  three  (8),  four  (4)  and 
five  (6)  is  the  evidence  written  down  before  me 
and  taken  in  said  action,  and  that  the  same, 
with  the  documentary  evidence  returned  here- 
with by  me  into  court,  constitute  the  evidence 
submitted  to  and  taken  by  me  in  said  action. 
"B.  L.  Shabpstein,  Rtferee, 

"Dated  March  10,  1882." 

*'  Certificate  of  derk, 

••  I,  A.  Reeves  Ayres,  clerk  of  the  District 
•  Court  of  Washington  Territory  and  for  the 
First  Judicial  District  thereof,  holding  terms 
at  Walla  Walla,  Walla  Walla  County,  in  said 
Territory,  do  hereby  certify  that  the  five  pack- 
ages of  testimony  herewith  transmitted  to  the 
supreme  court,  and  numbered  by  pages  from  1 
to  1672,  is  all  the  testimony  in  the  case  of  Tim- 
othy P.  Denney  v.  HoUon  Parker  and  John  F, 
Boyer  as  taken  before  B.  L.  Sharpstein,  Es- 
quke,  referee  in  said  case,  and  by  him  depos- 
ited with  the  clerk  of  said  court ;  and  I  further 
certify  that  the  letters,  papers,  and  exhibits 
herewith  transmitted  and  numbered  in  red  ink 
figures  from  1  to  180,  respectively,  are  all  the 
papers,  letters,  and  evidence  introduced  in  said 
cause  before  Mid  referee,  and  by  him  deposited 
with  the  clerk  of  said  court. 

••  In  testimony  whereof,  I  have  hereunto  set     ^-^p, 
my  hand  and  affixed  the  seal  of  said  District     L^^Bi 
Court  this  16th  day  of  June,  1888. 
"  [seal.]        "  A.  Reeves  Atrbs,  Cflerk, 

"  By  Frakk  W.  GooiywoR,  Deputy^ 
*'  U.  8,  DUtrtet  Court,  First  Judicial  DUmei, 
"Walla  Walla,  Washington  Territory," 

The  evidence  in  said  cause  was  in  no  other 
manner  authenticated. 

It  further  appears  that  the  said  cause  was 
docketed  in  the  supreme  court  as  upon  the 
appeal  of  Hollon  Parker.  That  after  divers 
motions  had  been  determined  in  said  cause,  the 
same  was  argued  on  the  merits  at  the  regular 
July  Term,  1888,  and  taken  under  advisement; 
but  before  a  decision  had  been  reached,  by  an 
Act  of  Congress,  the  organization  of  the 
Supreme  Court  of  Washington  Territory  was 
so  altered  as  to  make  the  same  consist  of  four 
justices,  and  as  to  disqualify  the  Justice  render- 
ing a  decision  or  Judgment  from  sitting  in  the 
review  thereof. 

The  death  of  the  appellee  was  suggested,  and 
due  showing  made;  and  thereupon  Elizabeth 
Denney,  executrix  of  the  last  will  of  Timothy 
P.  Dennev,  deceased,  was  substituted  as  appel- 
lee; and  thereupon  the  cause  was  again  placed 
upon  the  docket  of  the  supreme  court  for  hear- 
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log  at  its  regular  July  Term^  1885.  At  that 
time  the  appellee  mored  to  dusmias  the  appeal 
on  the  grounds:  fbrat,  that  all  theooparties  had 
not  joined  in  said  appeal,  and  haa  not  been 
senreid  with  any  notice  of  appeal;  and  second, 
because  no  evidence  was  properly  certified. 
After  argument  it  was  determined  by  the  court 
and  dectded  that  each  of  the  grounds  in  said 
motion  was  well  taken;  and  thereupon,  for 
want  of  jurisdiction,  to  hear  and  determine  the 
cause  upon  its  merits,  a  final  judgment  of  the 
court  was  entered  that  the  appSil  from  the 
judgment  of  the  said  district  court  be  dismissed, 
with  costs. 

Although  the  Supreme  Ck>urt  of  Washington 
Territory  rendered  judgment  in  this  case  for 
costs  against  Parker,  the  appellant,  it,  never- 
theless, dismissed  his  appeal  for  want  of  juris- 
T'^SI  diction  in  that  court  to  entertain  it.  There 
were  two  ^rounds  alleged  in  the  motion  to 
dismiss,  and  in  the  opinion  of  the  court  gjivinjs^ 
its  reasons  for  granting  the  same,  on  which  it 
was  contended  and  decided  that  Parker  had 
failed  to  take  the  necessary  preliminary  steps  to 
transfer  his  cause  from  the  district  court  to  the 
Supreme  Court  of  the  Territory.  It  was  ad- 
judged against  him  that  he  had  not  complied 
with  the  requisition  of  the  law  prescribing  the 
conditions  precedent  to  perfecting  his  appeal. 
The  supreme  court  refused  to  hear  the  cause 
and  to  decide  it  upon  its  merits,  because  itoon- 
sidered  that  the  cause  was  not  lawfully  before 
the  court;  that  the  parties  were  not  in  court  for 
the  purposes  of  an  appeal.  This  presents  a  case 
for  the  exercise  of  the  jurisdiction  of  this  court 
in  mandamus  according  to  the  principles  and 
practice  applicable  thereto.  That  writ  prop- 
erly lies  in  cases  where  the  inferior  court  re- 
fuses to  take  jurisdiction  where  by  law  it  ouccht 
so  to  do,  orwnere,  having  obtained  jurisdiction 
in  a  cause,  it  refuses  to  proceed  in  the  due 
exercise  thereof;  but  it  will  not  lie  to  correct 
alleged  errors  occurring  in  the  exercise  of  its 
judicial  discretion  within  its  jurisdiction.  As 
was  said  in  Ex  parte  Broton,  116  U.  S.  401  [29: 
676J  **Mandamui  lies  to  compel  a  court  to  take 
jurisdiction  in  a  proper  case,  but  not  to  con- 
trol its  discretion  while  acting  within  its  juris- 
diction." In  that  case  the  motion  for  the  writ 
was  denied  because  the  court  below,  having 
entertained  jurisdiction  of  the  cause,  had  dis- 
missed it  for  want  of  due  prosecution.  That  is 
to  say,  because  errors  haa  not  been  assigned  in 
accordance  with  the  rules  of  practice  applicable 
to  the  form  of  the  action;  although  the  state- 
ment in  the  report  does  not  sufficiently  recite 
the  facts  from  the  record  on  which  the  opinion 
is  based.  In  the  present  case,  the  Supreme 
Court  of  Washington  Territory,  on  considera- 
tion, decided  that  it  oould  not  legally  exercise 
Iurisdiction  upon  the  appeal  of  the  petitioner 
'arker.  The  question  for  our  determination  is 
whether  that  decision  was  in  conformity  with 
law. 

It  appears  from  the  teoord  that  on  the  19th 
day  of  June,  1882,  Parker  addressed  to  his  co- 
defendant,  Boyer,  a  notice,  in  which,  after 
setting  out  the  title  of  the  court  and  of  the 
r441      ^ause>  it  proceeds  as  follows : 

"To  John  F,  Bayer,  oneoft?ie  dtfendante  in  Ihe 

above  entitied  cause: 

"You  will  please  take  notice  that  your  oode- 
fendant,  Hollon  Parker,  in  the  above  entitled  | 


action,  will,  on  this  the  19th  day  of  June,  188S,. 
file  a  notice  of  appeal  and  stay  bond,  and  ap 
peal  said  cause  to  the  Supreme  Court  of  Wash* 
infton  Territory,  holding  terms  at  Olympia. 
July  Term,  1883;  andyouare  herewith reques»tea 
to  Join  in  said  appeal" 

This  notice  was  duly  signed  and  dated. 
Service  of  this  notice  was  acknowledged  ia 
writing  by  Boyer,  as  follows: 

"I  hereby  accept  service  of  the  above  notice 
this  19th  day  of  June,  1882,  and  decline  to  ioiD 
in  an  appeal  in  said  cause,  wherein  T.  P.  Den- 
ney  is  plaintiff  and  Hollon  Parker  and  John  F. 
Boyer  are  defendants." 

It  was  held  by  the  Supreme  Court  of  th» 
Territory  that  this  notice  upon  Boyer  was  not 
a  sufficient  compliance  with  section  454,  because 
it  was  a  notice  of  an  intention  to  appeal,  and 
not  notice  of  an  actual  appeaL  The  language 
of  that  section,  already  quoted,  is: 

"Sec  464.  A  part  of  several  coparties  may 
appeal  or  prosecute  a  writ  of  error;  but  in  such 
case  they  must  serve  notice  thereof  upon  all  the 
other  coparties  and  file  a  proof  thereof  with 
the  clerk  of  the  supreme  court." 

This  was  a  notice  of  a  present  intention  to 
appeal,  with  a  request  to  Boyer,  asa  codefend- 
ant,  to  join  in  it.  We  cannot  understand  how 
it  could  more  exactly  and  effectually  comply 
with  this  section  of  the  statute.  If  the  requireii 
notice  must  be  of  an  appeal  already  actually 
taken,  then  it  is  not  a  condition  precedent  to 
tht  perfecting  of  the  appeal,  and  the  failure  to 
give  it  would  not  deprive  the  court  of  jurisdic- 
tion to  procMd  in  the  cause;  but  if  the  notice 
is  a  necessary  prerequisiie  to  perfecting  the  ap- 
peal, then  it  cannot  be  a  notice  of  an  app^ 
already  taken.  Besides  wk  «ch,  the  codefendan  t 
Boyer  expressly  declined  to  join  in  the  appeal, 
which,  of  itaelf ,  was  a  waiver  of  any  further 
notice. 

The  other  ground  on  which  the  court  pro- 
ceeded was  that  there  was  nothing  in  the  tran- 
script to  certify  to  the  court  that  it  had  before 
it  the  whole  of  the  evidence.  Section  451  of 
the  Code  of  Washington  Territory  is  as  follows: 

"When  a  cause  is  tried  by  the  court  it  shall 
not  be  necessary,  in  cxrder  to  secure  a  review  (if 
the  same  in  the  supreme  court,  that  there  should 
have  been  any  finding  of  facts  or  coDclusions 
of  law  stated  in  the  record;  but  the  supremo 
court  shall  hear  and  determine  the  same  when- 
ever it  shall  appear  xrom  a  certificate  of  the 
judge,  agreement  of  parties,  or  their  attomey.<«, 
or,  in  case  the  eviaence  consists  wholly  of 
written  testimony,  from  the  certificate  of  the 
derk,  that  the  transcript  contains  all  the  evi- 
dence  introduced  by  the  parties  on  the  trial  in 
the  court  below." 

By  section  464,  heretofore  set  out,  it  is  pro- 
vided Uiat  "In  an  action  by  equitable  proceed- 
ings, tried  upon  written  testimony,  the  deposi- 
tions and  all  papers  which  were  used  as  evidence 
are  to  be  ceitified  up  to  the  supreme  court,  and 
idiall  be  so  certified,  not  by  transcript,  but  in 
the  original  form.  But  a  transcript  of  a  mo- 
tion, affidavit,  or  other  paper,  when  it  relates 
to  a  collateral  matter,  shall  not  be  certified 
unless  by  direction  of  the  appellant.  If  so  cer- 
tified, when  not  material  to  the  determination 
of  the  appeal  or  writ  of  error,  the  court  may 
direct  the  person  blamable  to  pay  the  cost» 
thereof." 
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In  this  case  the  appeUant.  in  writlnff.  in  hia 
notloe  of  appeal,  gave  the  loUowing  curection 
to  the  derk  of  the  court: 

''And  jou,  the  clerk  of  said  court,  will  please 
tfanamit  to  the  supreme  court  aU  the  papenJOed 
tn  this  cauae  (except  subpenaa),  as  by  law  pro- 
Tided  in  se^ns  469  and  464,  Code  of  1881, 
together  with  your  oertiflcate,  as  provided  in 
Bole  S  of  the  Supreme  Gourt." 

The  cauae,  it  will  be  remembered,  while  hi 
the  dJatrid  court  had  been  referred  to  B.  L. 
Sharpatehi  aa  a  referee.  The  order  of  reference 
directed  him  to  "take  the  evidence  and  a  full 
accounting  of  said  cause,  and  find  the  facta 
thereon,  and  that  he  report  the  same  to  thia 
court,"  etc.  The  cause  was  heard  by  the  district 
court  upon  exceptions  to  the  report  of  the  ref- 
eree, consisting  of  the  testimony  as  returned 
by  him,  with  his  findings  of  f  actjthereon.  The 
decree  sought  to  be  appealed  from  was  based 
upon  that  report  and  the  finding  and  conclu- 
sions of  the  referee,  the  exceptions  to  which  on 
behalf  of  Parker  were  overruled.  The  certifi- 
cate of  the  referee  returaed  into  the  district 
court,  and  aent  up  to  the  supreme  court  as  a 
part  of  the  tranacripl  by  the  clerk  of  the  district 
court,  in  pursoaace  or  liie  appeal,  was  as  fol- 
lows: 

"I,  B.  L.  Sharpstein,  referee  in  case  of 
Timothff  P.  JDenney  v.  H.  Parker  and  J.  F. 
Bof/er,  do  hereby  certify  that  the  foregoing 
evidence,  consiathig  of  five  packages  or  bundles, 
numbered  one  (1),  two  (3),  thr«e  (8),  four  (4), 
five  (S)t  is  the  evidence  written  down  before 
me  and  taken  in  said  action,  and  that  the  same, 
with  the  documentary  evidence  returned  here- 
with by  me  into  court,  constitutes  the  evidence 
eubmitted  to  and  taken  by  me  in  said  action."* 
The  clerk  of  the  district  court  stated  in  his 
certificate,  contained  in  the  transcript  trans- 
mitted to  the  supreme  court,  '*that  the  five 
packages  of  testimony  herewith  transmitted  to 
the  supreme  court,  and  numbered  by  pages 
from  1  to  1672,  is  all  the  testimony  in  the  case 
of  Timaifw  P.  DenThey  v.  HoUon  Parker  and 
John  F.  Soyer,  as  taken  before  B.  L.  Sharp- 
atein.  Esquire,  referee  in  said  case,  and  by  him 
deposited  with  the  clerk  of  said  court.  And  I 
further  certify  that  the  letters,  papers,  and  ex- 
hibits, herewith  transmitted  ana  numbered  in 
ink  figures  from  1  to  180  respectively,  are  all 
the  papers,  letters,  and  evidence  intrdifuced  in 
said  cause  before  said  referee,  and  by  him  de- 
posited with  the  clerk  of  said  court." 

The  transcript  on  appeal  also  was  certified  by 
the  clerk,  stating  *'that  the  foregoing  is  a  full, 
true,  and  correct  transcript  of  so  much  of  the 
record  in  the  above  entitled  cause  as  I  am  by 
statute  and  durectionsof  attorneys  in  said  cause 
reouiied  to  transmit  to  (he  supreme  court." 

It  appears  from  these  documents  very  clearly 
that  nothing  was  omitted  in  the  transcript  by 
direction  ox  attorneys  except  the  subpenas; 
that  all  the  testimony  introduced  by  the  parties 
on  the  trial  before  the  referee  was  returned 
into  the  supreme  court,  duly  certified  as  such, 
and  that  that  constituted  all  the  evidence  in- 
troduced by  the  parties  on  the  trial  in  the  court 
below,  in  accon£emce  with  section  461  of  the 
Territorial  Code,  because  it  appears  by  the  de- 
cree sought  to  be  appealed  from  that  the  cause 
was  finally  heard  upon  the  report  of  the  referee, 
the  excq>tions  thereto  of  the  defendant  Parker 

tsoo.s. 


being  overruled,  and  the  report  of  said  referee 
being  in  all  things  confirmed,  except  aa  modi- 
fied and  altered  by  the  findings  and  conclusions 
of  the  court  itself.  It  thus  appears  with  cer- 
tainty that  the  transcript  contained  all  the 
evidence  introduced  by  the  parties  on  the  trial 
in  the  court  below.  It  follows  that  Parker's 
appeal  had  been  duly  taken  and  perfected,  and 
the  cause  had  been  properly  transferred  from 
the  District  to  tiie  Supreme  Ck>urt  of  the  Terri- 
tory; and  that  the  latter,  having  acquired  Ju« 
risoiction  thereof,  should  have  proceeded  in  the 
exercise  of  its  Jurisdiction  to  near  and  deter- 
mine the  same,  upon  its  merits.  Far  Hie  faUwr$ 
to  do  $0  (he  writ  (^mandamus  muet  tutu,  andii 
it  accordingly  $o  ordered. 
Tntdcopy.   Test 

James  H.  MoEenner ,  Gtek«  8ui».  Ooort,  UJBL 


NSW  ORLEANS  NATIONAL  BANKING 

ASSOCIATION  BT  AL.,  Apptt., 

«. 

K  D.  Lb  BRBTON,  Assignee  hi  Bankruptcy 

of  NoLAK   S.   WiLLiaMB;  SAMUEL   H. 

KENNEDY  bt  au 

(Sees,  a  BeporCer*sed.  70fr-9TD 

Foredoeure  qf  nunigago—lriU  toforedoee  and$et 
aside  former  eale-^Louieiana  2ato«— pact  de 
non  alienando— m2^  without  notice  to  other 
oreditore,  wUid-'aeknowledffment  of  anumni 
due  on  unliquidated  account  and  eoitfeeeion 
qf  Judgment  bf  mortgagor  for  amount  of  ad- 
vancee—flraud^Statute  qf  Limitattont-^ 
ladies, 

1.  In  ao  action  to  f  oreolose  a  mortBaire  contain* 
ing  the  pa^  de  non  aUenando,  on  a  plantation  ia 
Louisiana,  and  to  set  aside  a  former  sale  made  hy 
ezeoutorv  process  at  the  salt  of  others  secured  by 
the  same  instnimant,  it  is  heUd:  that  the  holdets  of 
the  first  mortgage  were  not  bound  to  give  notice  to 
any  person  but  the  debtor  In  possession;  that  the 
acxnowledgment  by  the  mortgagor  of  the  amount 
due  on  thev  unliquidated  account  of  advances,  to 
secure  which  the  mortgage  was  given,  and  his  con- 
fession of  Judgment  for  the  amount  so  acknowl- 
edged, did  not  mvalidate  the  sale;  that  any  irreg- 
ularities in  the  sale  are  within  the  Statute  of  Limit- 
ations ;  that  the  chane  of  fraud  and  conspiracy 
on  the  part  of  the  holders  of  the  first  mortgage  and 
the  mortgagor  is  not  sustained  by  the  evidence; 
that  said  nolders  of  the  first  mortgage  were  not 
trustees  for  the  complainants;  and  that  the  delay 
of  more  than  eight  years  in  filing  the  present  bill  is 
a  yery  serious  objection.  .       ,.^ 

1.  A  mortgage  to  cover  future  advances  is  valid 
under  the  Code  of  Louisiana. 

[No.  554.] 
Afffuedand  submitted  Oct.  21,  M,  1886.    De- 
cided March  gl,  1887. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana. 
Affirmed. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court 

Messrs.  John  A  Campbell,  J,  D.  Rouse, 
and  Wm.  Grant,  for  appellanta. 

Mr.  J.  McOonneU,  for  S.  H.  Kennedy  * 
Company,  appellees. 

Mr.  Justice  Bradley  deliTered  the  opinion 
of  the  court: 

The  bill  in  this  case  is  brought  to  foreclose 
a  certain  mortgage  on  a  plantation  in  Terre- 
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bonne  Farish,  Louisiana,  called  the  Ardoyne 
Plantation,with  the  stock  thereon,  and  to  nave 
the  same  sold,  and  the  proceeds  distributed 
amongst  the  parties  secured  by  the  mortga^ 
and  to  set  aside,  as  illegal,  fraudulent,  and  void, 
a  former  sale  made  by  executory  process  at  the 
suit  of  S.  n.  Kennedy  &  Co.,  one  of  the  parties 
secured  by  the  same  Instrument.  ^ 

The  mortgage  referred  to  was  fiven  by  no- 
tarial act  on  the  12tli  of  April,  1872,  bv  one  Ih  olan 
S.  Williams,  to  secure  various  creoitors  large 
amounts  respectively  due  to  them;  amongst 
others,  to  secure  the  complainants  in  the  bill 
(the  appellants  here)  the  sum  of  |50,606.88, 
with  interest  at  8  per  cent  per  annum,  due  to 
the  New  Orleans  National  Banking  Associa- 
tion, and  $6,856.95,  with  like  interest,  due  to 
McComb.  The  mortgage  contained  the  pact 
de  nan  cUienando.  In  the  same  instrument  it 
was  agreed  that  Williams  should  conduct  and 
cultivate  the  plantation,  and  should  receive 
$2,000  per  year  for  his  support  out  of  the  ad- 
vances to  be  made  as  hereafter  stated;  and  Sam> 
[76T]  uel  H.  Kennedy,  one  of  the  appellees,  for  his 
firm  of  S.  H.  Kennedy  &  Co.,  agreed  to  make 
all  necessary  advances  in  cash  and  in  purchase 
of  supplies  to  carry  on  and  cultivate  the  plantar 
tion  during  tiie  existence  of  the  mortgage, 
not  to  exceed  $30,000  per  year,  to  be  evidenced 
by  an  open  account  to  be  kept  by  said  firm  be- 
tween them  and  the  plantation.  To  sec^u-e 
Kennedy  <fe  Co.  for  these  advances,  Williams, 
by  the  same  instrument,  mortgaged  the  planta- 
tion to  said  firm,  with  the  like  pact  de  non 
alienando;  and  it  was  agreed  by  all  the  parties, 
both  mortgagor  and  mortgagees  (who  all  joined 
in  the  act),  that  the  mortgage  granted  in  favor 
of  Kennedy  &  Co.  should  have  priority  and 
rank  of  first  mortgage  over  the  one  mnted  in 
favor  of  the  other  creditors.  To  further  secure 
Kennedy  &  Co.,  Williams  also  mortgaged  to 
them  the  crops  of  the  plantation,  and  agreed  to 
consign  the  same  to  them  for  sale  in  New  Or- 
leans, and  Kennedy  and  Co.  were  to  have  the 
usual  commissions  and  charges;  and,  after  they 
were  reimbursed  for  their  advances,  interest, 
and  costs,  the  balance  of  the  proceeds  of  the 
crops  was  to  be  applied  by  them,  each  year,  to 
the  debts  due  to  the  other  mortj^asees. 

The  accounts  of  Kennedy  &  Co.  with  the 
plantation,  for  the  year  1872,  showed  that  the 
advances  required  for  that  year  amounted  to 
over  $40,000,  and  that  the  net  proceeds  of  the 
crop  were  less  than  that  sum. 

In  anticipation  of  this  state  of  things  another 
instrument  was  executed  before  a  notary  by  all 
the  parties,  on  the  80th  of  December,  1872,  by 
which  it  was  agreed  that  Kennedy  &  Co.  should 
advance  $40,()00  for  that  year  and  $85,000  for 
each  succeeding  year,  instead  of  $80,000,  as 
provided  by  the  first  agreement;  and  to  se- 
cure them  lor  such  advances,  Williams  mort- 
gaged to  them  the  plantation  anew;  and  the 
other  creditors  agreed  and  consented  that  the 
new  mortgage  should  have  priority  and  rank 
of  first  mortgage  over  that  granted  in  their  favor 
by  the  act  of  April  12, 1872. 

The  accounts  of  the  next  year,  1878,  showed 
that  the  proceeds  of  the  crop  were  insufficient 
topay  Kennedy  &  Co's  advances  by  more  than 
$28,000;  and  it  seemed  evident  that  the  planta- 
tion could  not  be  carried  on  without  serious 
loss  to  all  the  parties  concerned. 
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In  this  condition  of  things  Kennedy  &  Co. 
Justly  considered  themselves  authorized  to  pro- 
ceed upon  their  mortgage  for  the  collection  oi 
the  amount  due  to  them.  It  stood  at  that  time 
upon  an  open  account;  and,  on  the  28th  of  Jan- 
uary, 1874,  they  procured  Williams  to  make  an 
acknowledgment  before  a  notary  public  of  the 
balance  due,  which  amounted  to  $28,097. 36» 
for  which  he,  at  the  same  time,  confessed  judg- 
ment, and  consented  and  agreed  that,  under 
said  act,  and  the  two  acts  of  mortgages  before 
referred  to,  Kennedy  &  Co.  shoidd  have  the 
right  to  seize  and  seU  the  plantation  under  exe- 
cution process. 

Thereupon,  on  the  8lBt  of  Janrary,  1874, 
Kennedy  &  Co.  presented  a  petition  for  execa- 
toiy  process  to  the  judee  of  the  District  Court 
for  the  Parish  of  Terrebonne,  setting  out  Uieie- 
in  the  two  mortgagees,  the  fact  that  the  planta- 
tion was  incurring  indebtedness  every  year,  in- 
stead of  paying  anything,  the  amount  of  bal- 
ance due  them,  ana  the  notarial  act  by  which 
Williams  had  admitted  the  amount*  and  con- 
fessed judgment  therefor,  and  praying  for  an 
order  of  seizure  and  sale  to  be  directed  to  the 
sheriff,  for  the  purpose  of  satisfying  their  daim. 
Williams  indorsed  the  petition,  waiving  all  no- 
tices and  legal  delays.  An  order  was  accord- 
ingly made,  and  Williams  having  waived  alt 
formal  notices,  the  property  was  advertiaed  and 
sold  by  the  sheriff  on  the  7th  of  March,  1874. 
and  8.  H.  Kennedy  became  the  purchaser  for 
the  sum  of  $17,435.32,  the  appraised  value  be- 
ing$26,142.82. 

The  grounds  on  which  the  complainants  seek 
to  set  this  sale  aside  are  illegality  and  fraud. 

The  illegalities  alleged  are:  first,  that  the 
complainants  and  other  mortgage  cieditora 
wens  not  made  parties  to  the  proceeding  and 
were  not  notified  of  the  sale;  and  secondly,  that 
the.debt,  beine  an  open  account  until  acknowl- 
edged by  Wifiiams,  was  not  an  exirible  debt 
under  the  mortgage  alone,  and  that  the  sdzure 
and  sale  had  no  validity  except  in  virtue  of  the 
confession  of  judgment  made  by  Williams  on 
the  31st  of  Januaiy,  and  hence  could  not  afiTect 
the  complainants  who  had  a  prior  mortgage. 

Neither  of  these  objections  seems  to  be  well 
founded.  A  holder  of  a  first  mortgage,  dulj 
executed  before  a  notary,  with  poet  de  nam 
alienando,  is  not  bound  to  give  notice  to  anj 
person  but  the  debtor  in  possession. 

The  Code  of  Practice  (art.  782)  declares  that 
"  Executory  process  can  only  be  resorted  to  in 
the  followmg  cases:  1.  When  the  creditor'a 
right  arises  from  an  act  importing  a  confession 
of  judgment,  and  which  contains  a  privilege  or 
mortgage  in  his  favor." 

Art.  783.  "An  act  is  said  to  import  a  oonfea- 
sion  of  judgment  in  matters  of  privfleges  and 
mortjgage,  when  it  Is  passed  before  a  notary 
pubbc  or  other  officer  nilfllUnff  the  same  func- 
tions, in  the  presence  of  two  witnesBes,  and  the 
debtor  has  declared  or  acknowledged  the  debt 
for  which  he  gives  the  privilege  or  mortgage.** 

Art  734.  "When  thecreditorla  in  posseasioik 
of  such  an  act,  he  may  proceed  against  the 
debtor  or  his  heirs,  by  causing  the  property 
subject  to  the  privflege  or  mortgage  to  be 
seized  and  sold,  on  a  iimnle  petition,  and  with- 
out previous  citation  of  the  debtor,  in  the  man- 
ner laid  down  in  the  third  paiagraph,  seconA 
8ection,thirdchapteroftheflrBtpartofthisCode.'* 
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Art.  735.  ''In  obtaining  this  order  of  seiz- 
me,  it  shall  suffice  to  ffive  three  days'  notice  to 
the  debtor,  counting  irom  that  on  which  the 
notice  is  given,  if  &  resides  on  the  spot;  add- 
ing a  day  for  every  twenty  miles,  between  the 
place  of  nis  residence  and  the  residence  of  the 
judge  to  whom  the  petition  has  been  presented. " 

llie  Civil  Code,  art.  3897  (33e0),declsres  that 
*'  The  mortgage  has  the  following  effects:  1. 
That  the  holder  cannot  sell,  engage  or  mort- 
gage the  same  property  to  other  persons,  to  the 
pretudice  of  the  mortgajze  which  is  already 
made  to  another  creditor. 

These  sections  do  not,  it  is  true,  speak  of  the 
poet  de  non  alienando  and  its  peculiar  effect. 
This  pact  and  its  consequences  were  derived 
from  the  Spanish  law  and  were  not  affected 
by  the  Code,  and  have  been  firmly  established 
in  the  jurisprudence  of  Louisiana.  Noithan  v. 
lAe,  2  Mart  (La.)  N.  8. 32;  Donaldscm  v.  Mau- 
Tin,  1  La.  89,  and  other  cases  cited  in  Hennen's 
Dig.  arts.  Executory  Process,  III.  (b.X;  Mort- 
gage, VI.  (c),  d);  Louque's  Dig.  ib.  Tlus  rule 
not  only  applies  to  subsequent  purchasers  from 
[770]  the  mortgagor,  but  to  subsequent  incumbranc- 
ers. OueMordy.  Senilis,  8  La.  Ann.  68.  The 
mortgage  of  Kennedy  &  Co.  contained  all  the 
requisites  required  for  this  process.  It  was  a 
first  mortgage  by  agreement  of  all  the  parties, 
andcontamS  the  pact  in  question.  Tiie  fact 
that  the  complainants  and  other  creditors  had 
a  junior  mortgage  fav  virtue  of  the  same  instru- 
ment makes  do  difference.  They  agreed  to 
stand  on  the  plane  of  second  mor^agees,  and 
must  be  bound  by  the  conditions  attaching  to ' 
such  a  podtioD.  It  has  even  been  held  by  the 
Supreme  Court  of  Louisiana  that  where  two 
separate  notes,  drawn  in  favor  of  different  indi- 
viduals, were  secured  by  the  same  mortgage, 
either  mortgagee  mav  sue  to  enforce  his  rights 
without  a  joinder  of  the  other.  Uie  v.  Utz,  84 
La.  Ann.  752.  And,  in  another  case,  it  was  held 
that  where  there  are  concurrent  mortgagees, 
one  of  them  may  proceed  by  executory  process 
to  foreclose  the  mortgage  without  fiiving  special 
notice  to  the  others.  Soniai  v.  MUes,  82  La. 
Ann,  164.  In  such  cases  the  other  interested 
parties  are  entitled  to  their  proper  shares  of  the 
common  proceeds.  6isr>t9V.  7VoM,105U.S. 
751,  755  [26: 1228, 1224]. 

But  in  this  case,  Kennedy  &  Co.  had  not 
only  the  joint  mortgage  of  April  12, 1872,  as 
security  for  their  claim,  but  we  separate  one 
of  December  80,  1872,  in  which  the  complain- 
ants and  other  creditors  repeated  their  con- 
sent that  it  should  be  a  first  mortgage  and  have 
priority  over  theirs.  We  think,  therefore 
that  there  can  be  no  doubt  that  Kennedy  m 
Co.  had  a  right  to  proceed  by  ezecutorv  process 
without  giving  special  notice  to  the  other 
mortgagees,  if  they  had  a  right  to  executory 
process  at  adl. 

The  complainants,  however,  deny  that  Ken- 
nedy &  Co.  had  any  such  right,  because  their 
claim  stood  in  the  form  of  an  open,  unliqui- 
dated account,  and  the  balance  had  to  be  ac- 
knowledged by  the  debtor  Williams  before  it 
was  in  a  proper  shape  for  executory  proceed- 
ings. We  do  not  think  that  this  objection  can 
prevail.  The  mortgage  on  Its  face  was  good 
for  any  sum  not  exceeding  $85,000;  and  though 
this  was  to  cover  future  advances,  it  was  none 
the  leas  efficacious  as  a  mortgage  to  the  extent 
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of  those  advances,  less  the  amount  of  any  cred- 
its realized  from  the  proceeds  of  the  crop  or   [77  ii 
otherwise.    The  law  on  the  sublect  of  such 
mortgages  is  laid  down  in  the  Civil  Code  as 
follows: 

Art.  8202  (8259):  "  A  mortgage  may  be  given 
for  an  obligation  which  has  not  yet  risen  into 
existence;  as  when  a  man  grants  a  mortgage  by 
way  of  security  for  an  endorsement  which 
another  promises  to  make  for  him." 

Ai't.  8298(8260):  "  But  the  right  of  mortgage 
in  this  case,  shall  only  be  reakzed  in  so  far  as 
the  promise  shall  be  carried  into  effect  by  the 
person  miUdng  it  The  fulfillment  of  the 
promise,  however,  shall  impart  to  the  mortgage 
a  retrospect?"  <ttffect  to  the  time  of  the  con- 
tract." 

These  articles,  read  in  connection  with  those 
previously  quoted,  and  the  express  aCTeement 
of  the  parties,  are  sufficient  to  show  that  there 
is  no  foundation  for  the  objection.  As  matters 
stood  in  Januar-,  1874,  all  that  was  necessary 
was  an  ascertainment  of  the  balance  due  from 
the  plantation  of  Kennet^  &  Co. ;  and  for  this 
balance,  to  any  amount  less  than  |85,000,  the 
mortgage  was  as  good  as  if  the  precise  sum  had 
been  named  in  it  when  it  was  executed.  To  as- 
certain this  balance,  for  the  purposes  of  execu- 
tory process,  all  that  was  wanted  under  the 
Code  was  the  acknowledgment  of  the  debtor. 
Such  an  acknowledgment  was  made  in  solemn 
form  before  a  notaiy  and  satisfied  the  condi- 
tions of  the  law. 

It  is  true  that  the  other  mort^affees  were  in- 
terested in  the  amount  of  the  balance  due  at 
the  end  of  each  year,  and  were  undoubtedly 
entitled  to  inspect  the  accounts  which  Kennedy 
&  Co.  were  to  keep  with  the  plantation;  but  the 
latter  were  not  required  to  render  accounts  to 
Uiem  in  the  ordinary  sense  of  those  terms. 
Their  accounts  were  with  Williams,  to  whom 
the  advances  were  made,  or  with  the  plantation, 
which  was  the  same  thing;  and  their  settlements 
were  'properl]^  made  with  him;  and  being  so 
made,  were  binding  on  all  the  parties,  unless 
fraud  or  collusion  could  be  shown.  The  evi- 
dence shows  that  Kennedy  &  Co.  were  always 
reeuly  and  willing  to  have  their  accounts  in- 
spected, if  the  other  parties  had  desired  to  in- 
spect them.  This  was  all  that  the  agreement 
implied  or  reauired.  Hence  the  acknowledg- 
ment by  WUliams  of  the  correctness  of  the  ac-  [772] 
countSp  and  of  the  balance  due  to  Kennedy  ift 
Co.,wasa8ufflcient  ascertainment  of  the  amount 
due  to  fhem  to  **  impart  to  the  mortgage  a  re- 
trospective effect  to  the  time  of  the  contract." 

The  fact  that  Williams,  in  addition  to  mak- 
ing an  acknowledgment  of  the  amount  of  the 
debt,  also  confessed  lodgment  for  it,  did  not 
deprive  Kennedy  ft  Co.  of  their  rights  under 
the  mortgages,  which  themselves  had  the  force 
of  oonfeffied  judgments.  The  executory  proc- 
ess was  sued  out  upon  them  all,  and  had  the 
effect  due  to  all  or  any  of  them.  The  acknowl- 
edgment, it  is  true,  was  all  Uut  was  needed 
under  the  law  to  make  the  mortgages  exigible, 
and  the  confession  of  judgment  was  a  super- 
erogatory formality  which  did  not  affect  their 
validity. 

The  complainants'  case,  therefore,  must 
stand  or  fall  upon  the  charge  of  fraud  and  con- 
spiracy on  the  part  of  Kennedy  &  Co.  and 
Williams.    We  have  carefully  examined  the 
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«¥ideiice  in  relation  to  tbis  charge,  and  are  aat- 
isfied  with  the  oondoaiona  reached  by  the  dr- 
coit  court  on  the  subject.  The  main  stress  of 
the  argument  of  the  appellants  on  this  point  is 
laid  on  the  want  of  notice  to  them  of  the  exec- 
utory proceedings,  and  the  haste  with  which 
the  proceedings  were  conducted.  We  ha^e  al- 
reac^  shown  3iat  they  were  not  entitled  to  no- 
tice, and  the  haste  in  the  proceedings  is  ac- 
counted for  by  the  fact  that  unless  a  ssle  were 
made  in  the  early  spring,  the  purchaser  could 
not  make  a  crop  for  that  year;  and,  hence,  the 
property  would  command  a  greater  price  at  an 
early  sale  than  at  a  later  one.  The  evidence 
shows  that  everythine  was  done  in  ^ood  faith 
and  with  all  due  publicity.  The  charge  that 
Kennedy  induced  parties  not  to  appear  and  bid 
at  the  sale  is  not  substantiated  by  satisfactory 
proof ;  on  the  contrary,  we  think  it  is  dis- 
proyed.  None  of  the  parties  interested  seem  to 
have  thought  the  proceedings  assailable,  either 
for  fraud  or  any  other  cause.  The  sale  was 
made  March  7, 1874 ;  Kennedy  took  immedi- 
ate possession,  and  carried  on  the  plantation. 
The  complainant  Bank  had  suspended  October 
4, 1878,  and  went  into  bankruptcy.  A  receiver 
(Cockrem)  was  appointed  October  20, 1878,  and 
another  receiver  (Casey)  July  1,  1874.  The 
latter,  in  his  report  to  the  comptroller,  classed 
the  daim  against  Williams  as  worthless.  He, 
or  his  pre^cesBsr,  must  have  examined  into 
the  condition  of  the  security  at  the  time,  and 
must  have  ascertained  all  about  the  sale  to 
Kennedy,  if  they  were  not  aware  of  it  when  it 
took  place.  The  receiver  paid  no  further  at- 
tention to  the  claim  until  shortly  before  the  fil- 
ing of  the  bill  in  this  case,  which  was  May  15, 
1882,  more  than  eight  years  after  the  sale  took 
place.  The  notes  given  to  the  complainants 
bad  then  been  due  over  five  years,  and  no  in- 
terest or  principal  had  ever  been  paid  on  them. 
Surely  such  an  important  asset  of  the  Bank, 
the  prindpal  of  which  was  over  $50,000,  could 
not  nave  been  overlooked.  The  other  second 
mortgagees  were  equally  oblivious  to  any  iUe- 
gality  or  fraud  in  the  sale  until  this  suit  was 
brought.  It  seems  incredible  that  parties  so 
decp^  interested,  represented  as  thev  were  bv 
vigilant  and  able  counsel,  did  not  in  all  this 
period  discover  the  allesed  illegalities  and 
frauds.  The  proceedings  mddent  to  the  sale 
were  matter  or  record ;  the  petition  for  execu- 
tory process,  the  order,  the  acknowledgment  of 
the  debt,  the  appraisement  of  the  property,  the 
purchaser's  bid,  the  sherifiTs  deed,  all  lay  open 
to  inspection  ;  and  no  sign  was  ever  made  for 
more  than  dght  years  by  anv  of  these  parties. 
They  must  have  been  satisfied  with  the  regu- 
larity of  the  proceedings,  and  the  good  faith  of 
Kennedy  &  Co.  and  Williams.  Tndr  conduct 
iti  inexplicable  on  any  other  hypothesis. 

As  to  any  irregularities  in  the  sale,  the  Stat- 
ute of  Limitations  of  1855,  now  to  be  found  in 
sections  2809  and  8892  of  the  Revised  Statutes, 
and  article  8548  of  the  Civil  Code,  clearly  ap- 
plies. This  statute  dedares  that  "All  infer- 
malltics  connected  with  or  growing  out  of  any 
public  sale,  made  by  any  person  authorized  to 
sell  at  public  auction,  shall  be  prescribed 
against  by  those  daiming  under  such  sale,  after 
the  lapse  of  five  years  from  the  time  of  making 
it,  whether  against  minors,  married  women,  or 
interdicted  persons." 
^4 


Oor.  Tbbh, 

But  it  isaltefsd  that  the  defendants,  Ken- 
nedy &  Co.,  were  trustees  for  the  complainants 
and  the  other  mortgage  credftors ;  and,  there- 
fore, that  th^  are  answerable  for  all  profits 
and  gains  realized  l^  Mr.  Kennedy  from  the 

£lantation  purchnsed  oy  him.  Weareofoinn-  rvv^i 
m,  however,  that  therdaftlon  of  trustees  did  ^  ^ 
not  arise  from  the  agreement  Kennedy  &  Co. 
were  to  recdye  the  crops  and  dispose  of  them, 
and  if  any  surplus  remained  after  reimbursing 
themsdves  for  their  advances  and  proper 
charges,  tfa^  were  to  pay  it  over  to  the  other 
mortgagees,  instead  of  paying  it  to  Williams. 
They  only  occupied  the  podtfon  of  factors,  le- 
gilly  responsible  for  any  surplus  in  thehr  hands. 
For  this  surplus,  if  thev  neglected  to  pay  it 
over,  they  were  liable  in  an  action  at  law. 
This  is  a  veiy  different  podtion  from  that  of  a 
trustee  in  the  chanceiy  sense  of  that  term. 
The  fact  is,  thejr  never  had  any  surplus,  and 
were  never  liable  in  any  amount  to  the  oom- 
plainants  or  thdr  comortgagces. 

But  if  we  were  not  satimed  that  the  com- 
plainants have  no  case  on  the  merits,  we  diould 
still  regard  the  great  lapse  of  time  which  iotei^ 
vened  oetween  the  transaction  complained  of 
and  the  filing  of  the  bill  for  relief  as  a  v^  se- 
rious obstade  to  a  decree  in  thdr  favw.  "Ei^t 
years  passed  away  before  any  complaint  was 
made.  The  prindbal  of  the  notes  did  not  ma- 
ture tQl  April,  1877,  it  is  true;  but  the  interest 
became  annually  due,  and  none  was  ever  paid. 
The  ground  ox  relief,  if  any  existed,  com- 
menced to  exist  on  the  day  of  sale ;  and  if  the 
compldnants,  or  the  assignees,  did  not  know 
of  it  at  once,  they  must  have  known  of  it  with- 
in a  diort  period  thereafter.  There  is  nothing 
alleged  as  a  cround  of  disturbing  the  sale, 
which  th^  dia  not  know,  or  which  they  were 
not  put  upon  inqufay  to  asoertdn,  unthin  a 
year  from  the  sale  at  most 

On  the  whoUioeare  mUUfled  that  the  decree  eg 
the  Oireuii  Otmrt  iom  right,  and  U  i$  thartfar^ 
(MntMd, 
Traeoopy.   Test: 

James  H.  MeKeoDsy,  Ctork,  Sup.  Court,  n.& 


BbParte: 
In  the  Matter  of  THOMAS  H.  HARDING,   [782] 
Petitioner. 

Habeas  ocftpQM-^ri9dieU<mr^rregulariiie§  im 
proeeedinge. 

(See  &  a  Beporter'to  ed.  78S-781) 

1.  This  court  has  no  jurlsdlctlonforthe  discnarge 
on  hatbeae  tormm  of  a  person  who  is  imprisoned 
under  the  sentenoe  of  a  territorial  oourt  in  a  cilna- 
inal  oaae,  on  aocoimt  of  irregularities  in  the  pro- 
oeedlngs. 

2.  The  objections  that  the  ffrand  Jurrwss  Im- 
properly constituted  and  that  the  defendant  was 
denied  compulsory  procen  f or.witnenes  go  only  to 
the  regularity  of  uie  proceediugs,  not  to  the  Juris, 
diction  of  the  court. 

Moiicn  fir  leene  1o  jUe  peUHon,  euomitted 
March  II,  1S87.  Leate  granted  to  JUe  brief  in 
eupport  ^  motion  March  14,  18S7,  Motion 
denied  Mwreh  tl,  1887, 


0 


N  motion  for  leave  to  file  petition  for  writs 
of  habeae  oorpueejiA  certiorari^    Denied. 
The  petition  accompanying  the  modon  was 
as  follows; 

190  U.  S. 
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The  petitioiier  avers  that  he  la  deprived  of 
hia  liberty  and  ia  imprisoned  and  about  to  be 
deprived  of  his  life  by  the  Sheriff  of  Beaver- 
head County,  in  Montana  Territory*  under  the 
pretended  judgment  of  conviction  of  the  crime 
of  murder,  made  and  entered  bv  the  district 
court  in  and  for  said  county,  ana  tlie  sentence 
of  said  court  imposed  thereunder.  He  avers 
that  the  indictment,  judgment,  and  seotence 
were  "contraiy  to  the  Constitution  and  laws  of 
the  United  States,"  and  the  laws  of  said  Territory 
under  which  these  acta  are  done,  and  were  un- 
constitutional, null  and  void: 

First.  Because  the  indictment  under  which 
he  was  prosecuted,  tried,  convicted  and  sen- 
tenced was  not  found  by  a  legal  grand  jury,  one 
of  the  members  thereof  being  an  alien. 

Second.  That  an  Act  of  the  Territorial 
Legislature,  whereunder  said  mnd  jury  was 
eelected  and  impaneled  ^ess.  Xaws  of  Mon- 
tana Legislature,  1881,  p.  67),  is  in  conflict  with 
article  0  of  the  Amendments  of  the  Federal 
Constitution  and  the  laws  of  the  United  States, 
in  that  such  Act  makes  any  male  person  of 
lawful  age,  other  than  a  citizen  of  the  United 
States,  competent  to  serve  on  said  grand  jury. 

Third.  Because  said  court  denied  his  right 
Co  have  compulsory  process  for  obtaining  wit- 
nesses in  his  favor,  in  derogation  of  his  consti- 
tutional right  under  said  article  6. 

Wherefore  he  prays  the  issuance  of  the  writ 
of  habeat  corpus,  and  also  the  writ  of  certiorari 
addrened  to  said  district  court,  whereby  the 
entire  record  of  his  indictment,  trial  and  con- 
viction may  be  brought  before  this  court. 

Me9sr$,  A.  T.  Britton,  A«  B.  Browne  and 
?•  K.  Toole,  for  petitioner. 

jUr.  Chirf  Justice  WtdtB  delivered  the  opin- 
ion of  the  court: 

This  motion  is  denied.  This  court  has  no 
jurisdiction  for  the  discharge  on  habecu  corpus 
ot  a  person  imprisoned  under  the  sentence  of  a 
territorial  court  in  a  criminal  case,  imless  the 
sentence  exceeds  the  Jurisdiction  of  that  court, 
or  there  ia  no  authontyto  hold  him  under  the 
sentence.  Ex  parU  Wilson,  114  U.  S.  420 
[29:90],  and  the  cases  there  cited.  The  fact  that 
a  law  of  the  Territory  allowed  an  alien  who 
bad  declared  his  intention  to  become  a  citizen 
of  the  United  States  to  sit  on  a  grand  lury,  and 
that  an  alien  did  in  fact  sit  on  the  jury  that 
found  the  indictment  against  this  petitioner, 
did  not  deprive  the  court  of  its  jurisdiction  for 
his  trial  m^der  the  indictment  The  objection, 
if  it  be  one,  goes  only  to  the  regularity  of  the 
pfoceedings,  not  to  the  jurisdiction  of  the  court 
The  same  is  true  of  the  allegation  in  the  peti- 
tion that  the  petitioner  was  denied  his  right  to 
have  compulsory  process  for  obtaining  wit- 
nesses in  his  favor.  For  such  errors  or  irre£'- 
ularities,  if  they  exist,  a  judgment  is  not  void, 
and  a  writ  of  haJbeas  corpus  gives  this  court  no 
autliority  for  their  correction. 

True  copy.    Test: 

Janifli  IL  MoKennejr,  Clerk  8up.  Ck>uit  U.  8. 
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FOURTH   NATIONAL   BANK  OF   THE  V^^^^^ 
CITY  OF  KEW  TOI^K*  Hf.  in  Wrr^, 

CHARLES  G.  FRANCKLTN,  Eir.  of  EiK 
WDT  HoTT»  Deceaaed, 

(See  B>  C  Etopgrtar^ft  e(L  741-75911 

Ci^rimrationA — UaMlity  of  §toekhalderM  undffr 
Statutes  of  Rhode  Island^^UUnioTy  remedy 
CJt4^liLHve— courts  of  the  United  States  take 
judicial  noiiee  of  ^tate  laies — prtictice, 

L  Wh^re  a  statute  create!  a  right  or  Mabllltf  and 
presodbea  a  remedy.  U^v  remedy  prefioritted  la  ex- 
cluflivo  nnd  nrnst  be  atrlotly  pursued. 

Z*  Unilf^t-  the  Stiituu^^  ol  Khmle  li^land  rwulatlny 
tho  liability  of  £b6  mi.JCkht>ltiei^  for  the  otfUtfiLtiotkl 
vf  a  t'ffrpotatioQ,  tbe  <iebt  muut  hiret|>e  efltjibli^hed 
by  B.  jurlKment  ajfiinst  the  con>oratif>n  before  tbe 
CfCidUar  can  proccc-d  aiBrainst  thft  8t^.tck holder.  Tbe 
^rcouti{>a  un^Lcr  the  earlier  ei tutu ta  and  theaoUoD 
e(fiiirist  the  Rtockholdiir  under  the  Statute  of  1SI7 
miiBt  be  founded  i>ii  that  iurtirrocnu 

a.  The  Inillvidual  llablUtj'  of  stockhQlderfl  io  ft 
eorpurtitlioti  for  the  pa>'m4)iit  of  i\»  debts  ln}\ng  M 
etjatutory  onu,  the  uourf*  of  the  Unites!  States  fol- 
low the  etatist^  and  dot'l^lons  relatiiiiir  thorrto  of 
tbe  Stat^.'  which  oiwitfia  thu  cttrporatioti,  lU though 
it  1b  Btmght  to  enlorcn  sueh  liability  In  a  cxjui-t  held 
bevon<l  the  limits  of  the  .State. 

(.  The  Circuit  GouH  ^f  tbe  United  fttat^fi.  ai  well 
as  thta  court  on  appeal  or  error  from  that  courL 
takt«  Judicial  notice  of  tho  laws  of  every  Stale  of 
tbe  UnioB.  ^  ^    ^  ^    ^, 

5.  It  would  b©  unreflsonatile  to  apply  tbc  general 
rule  that  tbtfl  court  eitaoi  J  Id  not  review  a  Judpm^nt 
on  u  ground  not  preflt^uted  to  the  court  below, 
wheu  tbc  ctfeot  would  be  to  maku  the  rltfht*!  of  tbo 

1>iiiiii^  il(?pc'nd  upua  n  Matute  which  the  court  If 
u«ljrhilly  tK>tind  to  know  iiopfl  not  froTern  the  case. 
The  iMse  of  FLaab  v.  Oonn,  Bk.  £7,  didTitii^uished* 
[No,  134  J 
Argued  Jan,  14,  BVf7,     Beaded  Ma/rch  MI,  1887. 

I]S  E I  UiOB  to  the  Circuit  Court  of  the  United 
Slatea  for  the  Southern  Dktriict  of  New 
York,     Affirmed* 

StateEnent  b^  Mr,  Justim  Gray: 

Tbi9  was  an  BCtion  at  law,  brought  Decern-  [748] 
ber  10,  167y,  by  &  National  Bank  apxtlnsl  the 
e:iecutor  of  Edwiu  Royt,  a  slock boblcr  id  the 
Atlantic  De  Laine  Company,  to  recover  the 
amount  of  a  debt  for  upwarda  of  $100,000,  due 
from  that  corporation  u-  the  plaintifl  on  prom- 
issory notes  made  and  payable  in  December, 
1878,  and  January.  1874. 

The  parties  duly  waivei*  a  Jury,  and  submit- 
ted the  can  to  a  referee  under  a  rule  of  court; 
and  also  agreed  in  writing  upon  '*  a  statement 
of  certain  of  the  facts  in  thifc  action,"  which  de- 
fined the  amount  of  the  debr  due  from  the  cor 
poration  to  the  plaintiff,  auo  the  material  partii 
of  the  rest  of  wnich  were  as  follows: 

The  Atlantic  De  Laine  Company  was  a  man- 
ufacturing corporation,  established  in  the  State 
of  Rhode  Island,  under  a  charter  granted  in 
1851  by  the  General  Assembly  of  that  State, 
which  fixed  and  limited  its  capital  stock  at 
$300,000,  and  by  section  8  of  which  "  The  lia- 
bility  of  the  members  and  ofilcers  of  this  cor- 
poration for  tbe  debts  of  the  company  shall  be 
fixed  and  limited  by,  and  the  corporation,  its 
members  and  oflScers,  shall  in  all  respects  be 
subject  to,  the  provisions  of  an  Act "  mentioned 
below.    R.  I.  Laws,  May  Sess.  1851.  pp.  3»-36. 

"  Fourth.  In  and  by  an  Act  entitled  'An  Act 

in  Relation  to  Manufacturing  Corporations,' 

passed  at  the  Jime  session  of  1817  by  the  af  ore- 
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nld  General  ABsembly  of  the  State  of  Rhode 
Island,  it  was  proyldeo,  among  other  things,  as 
follows:  '  The  members  of  eTerv  manufactur- 
ing company  that  shall  be  hereafter  incorporat- 
ed shall  be  jointly  and  scTerally  liable  for  all 
debts  and  contracts  made  am!  entered  into  by 
such  corapnny  until  the  whole  amount  of  the 
capital  stock,  fixed  and  limited  by  the  chcirter 
of  s;nd  company,  or  by  vote  of  the  company  in 
pursTiance  of  the  charter,  shall  have  been  paid 
In,  and  a  certificate  tliereof  shall  have  oeen 
made,  and  recorded  in  a  book  kept  for  that 
purpose  in  the  oflaoe  of  the  city  or  town  clerk 
of  the  city  or  town  wherein  the  manufactory  is 
established,  and  no  lo!>ger,  except  as  hereinaft- 
er provided/ 

"  It  was  also  Uierein  provided  that '  When 
the  stockholders  in  a  manufacturing  company 
shall  be  liable,  bv  the  provisions  of  this  Act,  to 
[749]  pay  the  debts  oi  such  company,  or  any  part 
thereof,  their  persons  and  property  may  be 
taken  therefor,  on  any  writ  of  attachment  or 
execution  issued  against  the  company  for  such 
debt,  in  the  same  manner  as  on  writs  and  exe- 
cutions against  them  for  their  individual  debts. 
The  person  to  whom  said  oflacers  or  stock- 
holders may  render  themselves  liable  as  afore- 
said may,  instead  of  the  proceedings  aforemen- 
tioned, have  his  remedy  against  sdd  oflioersor 
stockholders  by  a  bill  in  equity  in  the  supreme 
y)urt.'    R.  I.  Laws,  June  sess.  1847,  pp.  80, 86. 

"  The  foregoing  provisions  were  substantial- 
ly continued  in  force  by  chapter  138  of  the  re- 
vision of  the  Statutes  of  the  State  of  Rhode 
Island  of  1861,  and  by  chapter  142  of  the  re- 
vision of  said  Statutes  of  1872,  and  continued 
to  be,  and  at  all  times  mentioned  and  set  forth 
herein  were,  and  still  are,  in  full  force  and  ef- 
fect as  Statutes  of  the  State  of  Rhode  Island." 

The  whole  amount  of  the  capital  stock  of  the 
Atlantic  DeLaine  Company  was  never  paid  in, 
nor  a  certificate  filed,  as  required  bv  these  pro- 
visions. Hoyt  was  a  resident  ot  New  York, 
and  a  stockholder  in  that  company,  from  its 
Incorporation  until  his  death  in  May,  1874.  He 
left  a  will,  under  which  letters  testamentary 
were  issued  to  the  defendant  in  New  York;  bat 
it  was  never  proved  in  Rhode  Idand,  nor  were 
letters  testamentary  or  of  administration  upon 
his  estate  ever  issued  there. 

"  Tenth.  No  writ  of  attachment  or  execution 
has  ever  been  issued  against  the  Altantic  De 
Laine  Company  for  or  on  account  of  the  claim 
of  the  plaintiff  upon  the  aforesaid  promissory 
notes;  and  no  suit  in  equity  has  ever  been  be- 
gun in  the  Supreme  Court  of  Rhode  Island 
against  an^  of  the  officers  or  stockholders  of 
the  Atlantic  DeLaine  Company,  founded  upon 
the  plaintiff's  6laim  herein. 

"Upon  Uie  80Ui  day  of  March,  1874,  the  said 
Atlantic  DeLaine  Company  was  duly  adjudi- 
cated a  bankrupt  by  the  United  States  District 
Court  for  the  District  of  Rhode  Island." 

The  referee  found  the  facts  as  agreed  by  the 
parties;  and,  aeahist  the  objection  and  exception 
of  the  plaintiif,  admitted  in  evidence  the  reports 
of  the  cases,  adjudged  in  the  Supreme  Court  of 
Rhode  Island,  of  Jvmo  England  Bank  y.  Stock- 
holden  of  Netoport  FaeUtry,  6  R  L  164,  and 
Moiet  v.  Sprague,  9  R  L  641,  as  proof  of  the 
rrvKAi  Iaw  of  Rhode  Island,  and  found  the  following 
[75*'J  AS  an  additional  fact: 

''Twelfth.  Prior  to  the  makingof  the  afore- 
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said  notes,  it  bad  been  Judicially  determined 
by  the  Supreme  Court  of  the  State  of  Rhode 
Ldand,  that  court  being  the  highest  Judicial  tri- 
bunal of  the  said  State,  that  the  remedies  pro- 
vided in  favor  of  creditors  of  corporationa 
therein  referred  to  against  their  stoddioldera 
bjy  said  Act  of  June  session  of  1847  were  exclu- 
sive of,  and  did  not  include,  the  remedy  of  an 
action  in  favor  of  such  creditor  against  such 
stockholder." 

"Upon  the  foregoing  facts,"  the  referee  re- 
portea  as  a  conclusion  of  law  that  the  defend- 
ant was  entitied  to  Judflpnent.  The  court  con- 
firmed his  report,  spedally  found  the  facts  as 
stated  by  him,  and  gave  Judgment  for  the  de- 
fendant The  plaintiff  sued  out  this  writ  of 
eiTor. 

Jfawn.  Beig.  H.  Bristow  and  Wm.  8.  Op- 
difke,  for  plaintiff  in  error: 

The  company's  charter,  mnted  in  1861,  ap- 
plied the  provisions  of  the  Statute  of  1847,  and 
thereby  the  broad  terms  subjected  all  the  hold- 
ers of  the  shares  of  stock  of  the  DeLaine  Com- 
pany to  a  Joint  and  several  liability  for  the 
debts  of  that  company,  until  the  capital  stock 
was  fully  paid.  The  statute  expressly  imposes 
a  personal  liability  in  the  broadest  terms. 

A  liability,  such  as  that  imposed  by  this  stat- 
ute, unlike  that  frequentiy  imposed  upon  the 
directors  or  officers  of  a  corporation,  is  con- 
tractual It  is  not  a  liability  for  a  penal^,  but 
upon  a  contract 

Hawthorn  v.  CkUtf,  69  U.  S.  d  WalL  10  (17: 
776);  FUuh  y.  Oann,  100  U.  S.  871  (27:  966); 
Ouykmdall  y.  Milei.  10  Fed«  Rep.  842;  Cornr 
ing  V.  McCfuUough,  1  N.  Y.  47;  Wiles  v.  Suy- 
dam,  64  N.  Y.  178. 

Being  thus  a  general  liability  upon  a  contract 
and  for  an  amount  oertain.it  is  a  liability  at  law. 

MaitT.8eoU,WV.a.2&(m:  294);  TZos&y. 
Chnn,  supra. 

"A  general  liability  created  by  a  statute 
without  a  remedy  may  be  enforced  by  an  ap- 
propriate common-law  action. 

BilardY.  BaOey.WTi.  8.  20  WalL  620  (22: 
876}. 

The  statute  creating  the  liability  may  make 
the  liability  one  of  general  obligation,  and  at 
the  same  time  give  as  cumulative  remedies 
puticular  modes  of  redress  peculiar  to  the 
State  of  the  company's  domicu;  but  yet  leave 
the  liability  enforceable  everywhere  by  pro- 
ceedings appropriate  to  the  forum. 

Ex  parte  Van  Biper*  20  Wend.  614;  approved 
in  Penniman'e  Case,  108  U.  8.  714  (2iS:  602). 

Again,  the  statute  may  make  the  liabili^ 
one  of  general  obligation,  enforceable  gener- 
ally, but  in  the  same  Act  so  provide  a  special 
mode  of  enforcing  the  liability  in  its  own  oourta 
as  thus  to  enact  special  rules  of  procedure  bind- 
ing as  rules  of  practice  upon  tne  local  courts* 
but  not  precluding  other  appropriate  proceed- 
ings in  other  Jurisaicdons. 

If  the  statute  prescribes  a  remedy  for  the 
enforcement  of  the  liability  of  residents  alone, 
that  cannot  be  deemed  to  exclude  all  remedies 
against  nonresidenta  So  far  as  noniesidenta 
are  concerned,  the  case  is  one  where  the  liabil- 
ity is  imposed,  but  no  remedy  whatever  is  pre- 
scribed. It  is  not  tobesuppoeed  thatthe  8tal» 
of  Rhode  Island,  by  prescnbing  a  mode  of  en- 

•Bee  indexed  oitatlons  aiolose  of  ease.  LawFm^ 
editaon.   [Bd.] 
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forcing  the  liability  of  stockholden  which  was 
peculiar  to  that  State  imd  impossible  of  appli- 
cation elsewhere,  meant  to  enact  that  noniesi- 
dent  stockholders  should  be  virtually  released 
from  the  liability  imposed  upon  them  by  the 
express  terms  of  the  statute. 

So  long  as  no  greater  measure  of  liaUlity  is 
sought,  ttie  form  of  remedy  is  a  mere  matter 
of  local  procedure,  regulatd  by  the  law  of  the 
forum.  Even  if  a  statute  creating  a  liability 
provide  tbat  it  shall  be  enforced  only  in  the 
court  of  the  State,  an  action  in  appropriate 
form  to  enforce  the  liability  will  nevertheless 
lie  in  Uie  national  courts. 

B.  Co,  V.  Wliitton,  80  U.  S.  18  WalL  370  (20: 
571);  LeBay  v.  Beard,  40  U.  S.  8  How.  457  (13: 
1155);  Davis  v.  James,  10  Biss.  51;  Suydam  v. 
BModnax,  89  U.  S.  14  Pet  67  (10:  857);  Union 
Bank  v.  JcUrfs  Admrs.  50  U.  S.  18  How.  503 
(16:  473);  E^de  v.  JStane,  61  U.  8.  20  How.  170 
(16:  874);  Warren  v.  B.  R-  Co,  6  Biss.  426; 
Ch^cendaU  v.  Miles,  10  Fed.  Rep.  842. 

The  adjudication  of  the  DeLaine  Company 
as  a  bankrupt  dispensed  with  whatever  neoea- 
sity  there  might  otherwise  have  been  to  recover 
judgment  ag^ost  it 

Ftash  V.  0(mn,  supra;  BftdUngton  v.  How- 
kmd,  68  N.  Y.  871;.  Paine  v.  Btewofrt,  88 
Conn.  616. 

Mr.  WillUuB  Allen  Bntler^  for  defend 
•nt  in  error: 

The  sole  question  before  this  court  is  whether 
the  liability  of  defendant's  testator  as  a  stock- 
holder in  the  Atlantic  DeLaine  Company,  a 
Rhode  Island  corporation,  was  a  general  liabil- 
ity on  contract,  enforceable  against  his  estate  in 
^ew  York,  where  he  resided  and  died,  irre- 
spective of  the  provisions  of  the  Rhode  Island 
hiw  regulating  the  mode  of  enforcement  of  the 
liabUi^  of  stockholders  of  the  corporation. 

Where  the  statute  creating  the  liability  also 
pgpovides  the  speda!  mode  in  which  it  shall  be 
enforced,  the  remedy  thus  given  by  the  statute, 
and  that  alone,  must  be  followed. 

F^Oofrdy.  BaOey,  87 U.  S.  20  Wall.  520 (23: 
876);  Lmory  v.  Inman,  46  N.  Y.  110;  Jsssup  t, 
Carnegie,  80  N.  Y.  441. 

The  Erupreme  Court  of  Rhode  Island  has 
construed  the  statute  in  question  and  held  that 
the  remedies  which  it  provides  are  exclusive. 

Moies  V.  Sprague,  0  R.  L  641. 

This  decision  is  controlling  in  the  federal 
courts,  as  it  is  not  in  conflict  with  the  Consti- 
tution, laws  or  treaties  of  the  United  States. 

FairfiOd  v.  County  ef  Gallatin,  100  U.  S.  47 
(35:  544),  and  cases  cited;  Pi>st  v.  Supervisors, 
105  U.  8.  667  (26:  1204);  Norton  v.  BhOby  Co. 
118  U.  8.  425  (ante,  178);  Jessup  v.  Carnegie, 
80  N.  Y.  441. 

If  the  right  to  an  independent  personal  action 
against  the  stockholder  cannot  be  maintained 
in  the  State  of  the  domidl  of  the  corporation,  it 
cannot  be  maintained  in  any  other  State. 

Lowry  v.  Inman,  46  N.  Y.  128;  Merrick  v. 
Van  Bantvoord,  84  N.  Y.  208;  Patteson  v. 


iker,  84  How.  Pr.  180;  Thompson^  LiabOi^ 
Stockholders,  %  80,  and  cases  cited. 


[751]      Mr.  JfuUee  OrajTf  after  stating  the 

above  reported,  delivered  the  opmion  of  the 
court: 

nds  wis  an  action  at  law,  brought  in  the 
Ofaenit  Court  of  the  United  States  for  the  South- 
ISO  V.  H. 


em  District  of  New  York,  by  a  creditor  of  a 
Rhode  Island  manufacturing  corporation, 
against  the  executor  of  a  stocEholder  in  that 
corporation,  to  enforce  the  liability  which  the 
Statutes  of  Rhode  Island  impose  upon  stock- 
holders in  such  corporattons  for  the  corporate 
debts. 

in  the  court  below,  statutes  and  decisions  of 
Rhode  Island  were  a^eed  or  proved  and  found 
as  facts,  in  seeming  f orgetf uiness  of  the  settled 
rule  that  tbe  Circuit  Court  of  the  United  Suites. 
as  well  as  this  court  on  appeal  or  error  froiii 
that  court,  takes  judicial  notice  of  the  laws  of 
every  State  of  the  Union.  EdrUey  v.  Donofjhue, 
116  U.  S.  1,  6  [29:  585,  587].  and  cases  there 
collected.  Ko  reference  was  made  to  the  Stat- 
ute of  1877.  chap.  600,  to  which  the  plaintifT 
has  now  referrea,  and  which  repeals  and  mod- 
ifies in  some  respects  the  statutes  agreed  and 
found  in  t)ie  record  to  be  still  in  force;  and  it 
is  contended  for  the  defendant  that  this  court 
should  not  review  a  judgment  on  a  ground 
which  was  not  presented  to  the  court  below. 
That  is  doubtless  the  general  rule.  Klein  v. 
BusseU,^  U.  8. 19  Wall.  438  [23: 116;  Badger  v. 
Banlett,  106  U.  S.  255  [27: 194].  But  it  would 
be  unreasonable  to  apply  it  when  the  effect 
would  be  to  make  the  rights  of  the  parties  de- 
pend upon  a  statute  which,  as  we  know,  and  are 
judicially  bound  to  know,  is  not  the  statute  that 
governs  the  case.  And  under  either  statute  the  [752 ] 
result  is  the  same,  as  will  appear  by  a  sketch 
of  the  history  of  the  legislation  and  of  its  ju- 
dicial construction,  and  a  consideration  of  the 
principles  upon  which  that  construction  rests. 

The  Statutes  of  Rhode  Island,  upon  which 
the  case  was  ar^ed  and  decided  in  the  circuit 
court,  were  sections  1  and  14  of  the  Manufact- 
uring Corporation  Act  of  1847,  re-enacted  in 
the  Revised  Statutes  of  1861,  chap.  128,  §§  1, 
19,  20,  and  in  the  General  Statutes  of  1872, 
chap.  142,  §§  1,  20,  21. 

By  the  first  section  of  eadi  of  those  statutes, 
the  members  of  every  manufacturing  company 
afterwards  incorporated  ''  shall  be  jointly  and 
severally  liable  for  all  debts  and  contracts  made 
and  entered  into  by  such  company,"  until  the 
whole  amount  of  the  stock  shall  have  been  paid 
in,  and  a  certificate  thereof  made  and  recorded 
in  a  certain  public  office;  and  by  the  other  sec- 
tions, when  the  stockholders  shall  be  so  liable 
to  pay  the  debts  df  the  company,  or  any  part 
thereof,  "  their  persons  and  property  may  be 
taken  therefor,  on  any  writ  of  attachment  or 
execution  issued  against  the  company  for  such 
debt,  in  the  same  manner  as  on  writs  and  exe- 
cutions against  them  for  their  individual 
debts;"  or,  the  creditor  may,  instead  of  such 
proceedings,  have  his  remedy  against  the  stock- 
holders by  bill  in  equity. 

These  provisions  were  substantially  copied 
from  the  Revised  Statutes  of  Massachusetts  of 
1886,  chap.  88,  §§16,  80,  81,  as  clearly  appears 
on  a  comparison  of  the  statute  books  of  the  two 
States,  and  as  has  been  expressly  recognized  by 
the  Supreme  Court  of  Rhode  Island.  Moies  v. 
Bprague,  9  R.  L  541,  544. 

The  provisions  of  the  Revised  Statutes  of 
Massachusetts,  as  well  as  tho  similar  provisions 
of  the  earlier  statutes  therein  embodied  and  re- 
enacted,  were  always  construed  by  the  Supreme 
Judicial  Court  of  Massachusetts  to  allow  the 
stockholders  to  be  charged  for  the  debts  of  the 
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corporation  by  no  other  form  of  proceeding 
than  that  given  Ir^  the  statutes  themselves. 

This  was  dearly  laid  down,  before  the  enact- 
ment of  the  atatate  in  Rhode  Island,  in  judg- 
ments delivered  bv  Okief  Jtutiee  Shaw,  as  fol 
lows:  "  The  indivjidua]  l&bilitv  of  stockholders, 

[753]  created  by  the  Statute  of  1808,  was  of  a  partic- 
ular and  limited  character,  and  could  only  be 
enforced  in  the  manner  pointed  out  by  the  stat- 
ute." I^oley  y.  8amp9on  (1880),  10  Pick.  870, 
872.  "  Tne  construction  uniformly  put  upon 
Statute  1808,  chap.  65,  §  6,  has  been,  that  it 
was  a  new  remedy,  given  by  statute;  and  as  the 
mode  of  pursuing  it  was  specially  pointed  out, 
that  mode  must  be  pursued;  that  it  did  not  cre- 
ate a  legal  liability,  to  be  enforced  by  an  ac- 
tion." K^Uan  V.  PhiUtps  (1841),  8  Met.  61.  62. 
"  This  liability  of  an  individual  to  satisfy  an 
execution  on  a  Judgment  to  which  he  was  not 
a  party,  and  to  which  he  had  no  opportunity  to 
answer,  is  created  and  regulated  by  statute, 
and  is  not  to  be  extended,  by  construction,  be- 
yond the  plain  enactments  of  the  statute,  as 
found  by  exprees  provision  or  necessaiy  impli- 
cation." Stone  V.  Wiggin  (1842).  5  Met  816, 
817.  See  also  Gray  v.  Oqffln  (1852),  9  Cush. 
102,  199. 

That  oomrt  accordingly  held  in  Bipleg  v. 
Samp$onj  above  cited,  as  well  as  in  the  earlier 
case  of  mad  v.  Coffin  (1820),  17  Mass.  64,  and  in 
the  later  case  of  Dane  v.  Dans  Ufg,  (Jo.  (1860),  14 
Gray,  488,  that  an  execution  against  a  corpora- 
tion could  nut  be  levied  on  the  estate  of  a  stock- 
holder who  died  before  the  commencement  of 
the  action :  in  Kdton  v.  PMUipe,  above  cited, 
as  well  OS  in  Bange  v.  Lineoln  (1858),  10  Gray, 
600,  that  the  statute  liability  of  a  stockholder 
was  not  a  debt  provable  against  his  estate  in  in- 
solvency ;  in  Stons  v.  Wiggin,  above  cited,  that 
the  estate  of  a  stockholder,  though  attached  on 
mesne  process  in  an  action  agamst  the  corpo- 
ration, could  not  be  taken  in  execution  on  tiie 
Judgment  in  that  action,  without  first  making 
A  demand  upon  the  officers  of  the  corporation 
for  payment  or  satisfaction  of  the  execution  ; 
And  in  KnowlUm  v.  AekUy  (1851),  8  Cush.  98, 
in  accordance  with  the  opinion  of  07tiefJuHiee 
Shaw  in  Kdton  v.  I^iUtpi,  above  cited,  that  a 
creditor  of  a  corporation  could  not  maintain  an 
action  at  law  against  a  stockholder. 

In  1869,  before  the  debt  was  contracted  on 
which  this  action  was  brought,  the  Supreme 
Court  of  Rhode  Island,  in  accordance  with 
Knowlton  y.  AekUy,  and  the  other  Massachu- 
setts cases,  above  referred  to,  applied  to  the 

[754]  Statute  of  Rhode  Island  the  rule  that  "  When 
a  statute  creates  a  right  or  liability  and  pre- 
scribes a  remedy,  the  remedy  prescribed  is  the 
only  remedy;*  and,  while  leaving  open  the 
question  whether  the  statute  liability  of  a  de- 
ceased stockholder  survived  in  any  manner  at 
law  aniinst  his  estate,  adjudged  that  at  all 
events  nis  estate  could  not  be  chiffged,  either  at 
law  or  in  equity,  except  in  the  mode  of  proceed- 
ing prescribed  by  the  statute,  and  therefore 
such  a  liability  oodld  not  be  proved  before  com- 
missioners on  the  insolvent  estate  of  a  deceased 
stockholder.  Maieey.  Spragw,  9  R.  I.  541.  So 
in  the  Cinmit  CQurt  of  the  United  Statesfor  the 
District  of  Rhode  Island,  Jiidge  Shepley  and 
Judge  Lowdl  held  Uiat  the  liability  <f  a  stock- 
holder under  that  statute,  unless  liqnidatedand 
Ascertained  by  a  decree  in  equity^  was  not  a 
SS8 


debt  that  could  be  proved  against  his  estate  nn- 
derthe  Bankrupt  Act  of  the  United  States ; 
and  Judge  Lowell's  deddon  was  affirmed  by 
this  court,  without  any  contest  upon  that  point. 
Jamee  y,  AtlanUe  DeLmineCh.  11  Banla.  Beg. 
890;  Garrett  y.  Savlee,  1  Fed.  Rep.  871,  877. 
andllOU.&288rS3:  160]. 

The  Statute  of  Rhode  Island  of  March  87« 
1877.  chap.  600,  is  as  follows : 

"An  Act  Defining  and  Limiting  the  Mode  of 
Enforcing  the  Usbuity  of  Stockholders  f<»th6 
Debts  of  Corporations. 

"  Sea  1.  No  person  shall  hereafter  be  im- 
prisoned, or  be  continued  in  prison,  nor  shall 
the  property  of  any  such  person  be  attached, 
upon  an  execution  issued  upon  a  Judgment  ob- 
tained against  a  corporation  of  which  such  per- 
son is  or  was  a  stockholder. 

"  Sec.  2.  AH  proceedings  to  enforce  the  lia- 
bili^  of  a  stockholder  for  the  debts  of  a  oor- 

S oration  shall  be  either  by  suit  in  equity,  con* 
ucted  according  to  the  practice  and  course  ot 
equi^,  or  by  an  action  of  debt  upon  the  Judg- 
ment obtained  against  such  corporation ;  and 
in  any  such  suit  or  action  such  stockholder  may 
contest  the  validity  of  the  claim  upon  whi<^ 
the  Judgment  against  such  corporation  was  ob- 
tained, upon  any  ground  upon  which  such  cor- 
poration could  have  contested  the  mme  in 
the  action  in  which  toch  Judgment  was  re- 
covered. 

"  Sec.  8.  All  Acts  and  parts  of  Acts  inconsist- 
ent herewith  are  hereby  repealed. 

"  Sec.  4.  This  Act  shall  take  effect  tram  and 
after  the  date  of  the  passage  thereof." 

This  statute  permits  the  alternative  remedy 
by  suit  in  equity—whether  before  or  only  after 
recovering  Judgment  against  the  oorpon^an 
we  need  not  now  inquire— and  modifies  the 
previous  statutes  in  no  other  respect  than  bj 
abolishing  the  right  to  take  the  person  of  the 
stockholder  for  the  debt  of  the  oorporati<Hi;  bj 
substituting,  for  the  taking  of  his  property  on 
attachment  and  execution  against  the  corpora- 
tion, a  new  form  of  remedy,  by  action  of  debt 
against  him  upon  a  Judgment  obtained  against 
the  coiporation ;  and  by  authorizing  him,  when 
so  sued,  either  in  equi^  or  at  law,  to  make  any 
defense  that  the  corporation  might  have  made. 
Ab  it  does  not  undertake  to  annul  the  liability 
of  the  stockholders  for  the  debts  of  the  corpo- 
ration, but  only  modifies  the  form  of  remedy 
and  the  rules  of  evidence,  it  is  not  doubted  that 
it  is  a  constitutional  exercise  of  the  power  of 
the  Legislature,  even  as  applied  to  debts  con* 
tracted  by  the  corporation  before  its  enact- 
ment Hawthorne  v.  Caltf,  89  U.  S.  2  Wall 
10  [17 :  7761 ;  P^niman'e  Que,  108  U.  S.  714 

S26:  6021  affirming  11 R.  1. 888;  Ogden  v.  8aut^ 
w,  25 U.  S.  12  Wheat  218,  262,  849X6 :  606, 
622,  6581 ;  WM  v.  Den,  68  U.  S.  17  How.  576 
[15 :  851;  Ourtie  y.  Whitneg,  80  U.  S.  18  Wall, 
te  [20 :  518] ;  Tmneeeee  v.  meed,  96  U.  S.  69 
[24:610]. 

Under  either  statute  of  Rhode  Island,  the 
debt  must  be  established  by  a  Judgment  recov- 
ered against  the  corporation,  before  the  credit 
or  can  proceed  a^ednst  the  stockholder.  The 
execution  under  the  earlier  laws,  and  the  ao- 
tion  against  the  stockholder  under  the  existing 
statute,  must  be  founded  on  that  Judgment 
In  short,  it  is  only  a  Judgment  creditor  of  the 
corporation  who  can  ooUect  a  corporate  dobi 
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fftmi  its  itockholden,  at  least  at  law.  What 
state  of  facts  would  be  necessary  to  support  a 
Mil  In  equity  by  a  creditor  of  the  corporation 
against  one  or  all  of  its  stockholders  is  a  ques- 
tion not  before  us.  See  Cambridge  Water  Workt 
y.  SomeniUe  Dyeing  d  EUadUng  Co,  4  Alien* 
289 ;  New  England  Bank  t.  Stockfiolden  ^ 
Ifeiwpcfi  Factory,  6  R.  I.  154 ;  8mUh  v.  B.  JR. 
Co,  to  U.  S.  898  [25: 4871;  Cate  ▼.  Bea/uregard, 
101  U.  8.  688  [25 :  1004]. 

The  question  of  the  manner  in  which  the  lia- 
bility 01  stockholders  under  the  statutes  of  the 
State  which  creates  the  corporation  may  be  en- 
forced in  the  courts  of  the  united  States  is  not 
•  new  one  in  this  court. 

In  the  leading  case  of  Billiard  v.  Baileg,  87 
U.  8.  90  Wan.  520  [22:876],  under  a  Statute  of 
the  State  of  Alabama  incorporating  a  bank, 
and  providing  in  one  section  that  the  stock- 
holders should  "  be  bound  respectlTely  for  all 
the  debts  of  the  bank  in  proportion  to  their 
stock  holden  therein/'  and  in  other  sections  that 
they  might  be  chargJMl  by  bill  in  equity,  it  was 
held  that  the  remedy  prescribed  in  these  sections 
was  the  only  one,  and  a  creditorof  the  bank 
could  not  maintain  an  action  at  law  against  the 
ftockholddsir  the  Circuit  Court  of  the  United 
States;  and  the  Chief  Justice,  in  delivering  judg- 
ment, affirmed  the  following  principles,  which 
have  been  constantly  adhered  to  in  subsequent 
cases:  "  The  indi*iaual  liability  of  stockholders 
in  a  corporation  tor  the  payment  of  its  debts  is 
always  a  creature  of  statute.  At  common  law 
it  does  not  exist  The  statute  which  creates  it 
may  also  declare  the  purposes  of  its  creation, 
and  provide  for  the  manner  of  its  enforcement. " 
"  The  liability  and  the  remedy  were  created  by 
the  same  statute.  This  being  so,  the  remedy 
provided  Is  exclusive  of  all  others.  A  general 
UabQity  created  by  statute,  without  a  remedy, 
may  be  enforced  by  an  appropriate  common- 
law  action.  But  where  the  provision  for  the 
liability  is  coupled  with  a  provision  for  a  special 
remedy,  that  remedy,  and  that  alone,  must  be 
employed."  20  Wall.  526,  527  [22:878]. 

Pursuant  to  these  principles,  this  court  has 
repeatedly  held,  not  only  that  suits,  either  at 
law  or  in  equity,  in  the  cuimit  court,  by  credit- 
ors of  a  corporation,  to  enforce  the  liability 
of  stockholders  under  a  state  statute, .  are  gov- 
erned by  the  Statute  of  Limitations  of  the  State, 
— rmy  v.TVi^fwan,  92  U.  S.  156  [28:5871;  Car- 
rol v.  Green,  92  U.  S.  509  [28:  788],— 7>wy  v. 
And&rmmi  95  U.  S.  628  [24:865];  but  also  that 
the  question  whether  the  remedy  in  the  fed- 
eral courts  should  be  by  action  at  law  or  by  suit 
in  equity  depends  upon  the  nature  of  the  rem- 
edy given  by  the  statutes  of  the  State.  HilU 
T.  Seott,  99  U.  8.  25  [25:294];  Terry  v.  LU(le. 
101  U.  8. 216  [25:8641;  PattereonY.  Lynde,  106 
U.  8.  619  [27^65];  maeky.  Conn,  109 U.  8.871 
[27:966].  See  also  Blair  y.  Gray,  104  U.  S. 
769  [»9:922];  Chaee  v.  Owrtie,  118  U.  8.  452, 
460  ^am,  1041]. 

The  case  of  Ftatk  v.  Cbnn  [nfpml.upon  which 
the  learned  counsel  for  tbe  plaintiff  greatly 
veUed,  is  in  principle  quite  in  line  with  the  other 
cases,  and  was  decldea  in  favor  of  the  plaintiff 
because  of  essential  differences  between  it  and 
the  case  at  bar. 

In  FiaakT.  Conn,  the  SUtute  of  New  York, 
there  in  question,  did  not  direct  that  tbe  stock- 
kridershould  be  charged  by  execution  or  ao- 
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tlon  upon  a  Judgment  against  the  corporaHon, 
and  thus  in  effect  limit  the  right  of  proceeding 
against  a  stockholder  to  Judgment  creditors  (^ 
the  corporation;  but  it  allowed  any  creditor, 
after  bringing  a  suit  against  the  corporation 
and  having  an  execution  returned  unsatisfied, 
to  bring  an  indenendent  action  against  the  stock- 
holder upon  hJs  original  liabilitv;  and  the 
Court  of  Appeals  of  New  Tork  had.  decided,  in 
BheUington  v.  Bowland,  58  N.  Y.  871,  that  the 
fact  that  a  corporation  had  been  adjudged  bank- 
rupt was  a  sufficient  excuse  for  not  proceeding 
against  it,  before  suing  a  stockholder,  under 
that  statute.  In  short,  this  court  upheld  a  suit 
in  the  Circuit  Court  of  the  United  Sutes  in 
Florida,  upon  exactly  the  same  conditions  on 
which  it  appeared  that  it  would  have  been  sus- 
tained in  the  courts  of  New  York. 

In  the  case  at  bar,  on  the  other  hand,  neither 
of  the  Statutes  of  Rhode  Island  gives  any  ac- 
tion at  law  against  the  stockholder  upon  his 
original  liability,  or  any  right  whatever  of  pro- 
ceeding against  him  at  law,  except  by  execution 
or  action  upon  a  Judgment  recovered  against  the 
corporation.  Before  the  passage  of  the  Rhode 
Island  Statute  of  1877,  it  had  been  determined 
bv  a  decision  of  the  Court  of  Appeals  of  New 
York,  nearly  contemporaneous  with  that  in 
BheUington  v.  Hottland,  above  cited,  and  af- 
firmed by  this  court,  as  well  as  by  a  decision  of 
the  Supreme  Judicial  Court  of  Massachusetts, 
that  proceedings  in  bankruptcy  against  a  cor- 
poration do  not  dissolve  it,  or  discharge  it  from 
its  debts,  or  prevent  any  creditor  from  suing  it 
for  so  much  of  his  debt  as  remains  unnaid,  and 
recovering  a  judgment  against  it  for  uie  pur- 
pose of  charging  its  stockholders.  Aneonia 
Brau  d  Copper  Co.  v.  New  Lamp  Chimney  Co. 
58  N.  Y.  m,  and  91  U.  8.  656  [28:  836]; 
ChamberKn  v.  Hugttenot  Mfg.  Co.  118  Mass. 
582.  And  there  is  no  decision,  in  Rhode  Island 
or  elsewhere,  so  far  as  we  are  informed,  that 
under  such  a  statute  a  creditor  of  a  corporation 
can  sue  a  stockholder,  without  first  establish- 
^^f  by  Judgment  against  the  corporation,  its 
liability  for  the  debt  with  which  it  is  sought  to 
charge  him. 

In  BurgeuY.  SeUgman,  107  U.  8.  20  [27:859], 
the  question  was  whether  the  defendant  was 
such  a  holder  of  stock  in  a  corporation  as  to  be 
liable  for  its  debts,  and  no  question  of  the  form 
of  the  remedy  was  presented  or  considered.  In 
Garrett  v.  Jiiylee  [supra],  the  remedy  ag^nst 
the  stockholders  was  sought  by  bill  in  equity, 
under  the  Rhode  Island  Statute,  after  obtaining 
judgment  against  the  corporation. 

In  all  the  diversity  of  opinion  hi  the  courta 
of  the  different  States,  upon  the  question  bow 
far  a  liability,  imposed  upon  stockholders  in  a 
corporation  by  the  law  of  the  State  whicli 
creates  it,  can  be  pursued  in  a  court  held  beyond 
the  limits  of  that  State,  no  case  has  been  found 
in  which  such  a  liability  has  been  enforced  by 
any  court,  without  a  compliance  with  the  con- 
ditions applicable  to  it  under  the  legislative 
Acts  and  judicial  decisions  of  the  State  which 
creates  the  corporation  and  imposes  the  liability. 
To  hold  that  it  could  be  enforced  without  such 
compliance  would  be  to  subject  stockholders 
resialngout  of  the  State  to  a  greater  burden 
than  domestic  stockholders. 

The  provision  of  the  Rhode  Ldand  Statutes, 
which  made  the  stockholders  of  the  Atlantis 
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l^eLaine  Gompaojr  liable  for  its  debts,  waa 
coupled  with  provisions  prescribing  the  form 
of  remedy,  which  still  remain  in  force,  except 
so  far  as  they  have  been  modified  by  the  later 
statute  of  the  same  State.  By  the  decisions  of 
this  court,  as  well  as  by  those  of  the  courts, 
botli  state  and  federal,  held  within  the  State 
and  District  of  Rhode  Island »  and  of  the  high- 
est court  of  Massachusetts  where  these  proyis- 
ions  had  their  origin  and  their  first  Judicial 
coustruction,  this  liability  can  be  enforced  only 
in  the  mode  prescribed  by  the  Statutes  of  Rhode 
Island.  The  present  suit,  therefore,  not  being 
a  bill  in  equity,  or  an  action  upon  a  judgment 
against  the  corporation,  which  are  the  only 
[759]  forms  of  remedy  authorized  by  these  statutes, 
but  being  an  independent  action  at  law  upon 
the  original  liability  of  the  stockholder,  cannot 
be  maintained,  and  the  circuit  court  rightly  so 
held. 
Judgment  affirmed. 

Mr.  Justice  BUtchford  did  not  Jlin  this 
case,  or  take  any  part  in  its  decision. 
True  copy.    Test : 

James  H.  MoKenney,  01erk«  Sup.  Oourt»  U.  & 


HENRY  H.  PORTER,  Appi.. 

PITTSBURGH  BESSEMER  STEEL  COM- 
PANY  (Limited) ;  CLEVELAND  ROLL- 
ING MILL  COMPANY;  SMITH  BRIDGB 
COMPANY  ET  AL. 

(See  S.  a  Reporter^  ad.  MMiaL) 

AuTrotMit— /0fve2onffVj»vee0cii 
of  proeeea9 — UTiaeeured  elaiim  due  on  eon- 
strueti&n  account,  not  entiUed  topriorityover 
bonds cecured  by  mortgage  and  representing 
fiinds  expended  in  construction— validity  of 
bonds — ^bona  fide  holders—subrogation — con- 
trol ofeorporaOon  by  owner  ef  majority  of  slock 
^-estoppel— bonds  not  affected  by  construction 
eontraeP—acti  of  de  facto  directors  construe- 
tion  ^  esntracts. 

1.  CTnsecared  floatinff  debts  due  ocmtraoton  and 
matedalmon,  on  account  of  the  orfginal  oonstroo- 
tlon  of  a  mllroad,  are  not  entitled  to  priority  of  lien 
over  bond  .  Beoured  by  mortgage,  ropioseuttog 
funds  actuaUy  expended  in  the  oonsiruoaon  of  the 
rood  and  held  by  bona  JUU  purohasen. 

2.  Upon  appeals  from  certain  decrees  and  orden 
of  the  court  oelow,  distrlbuthiff  the  proceeds  of  a 
aale  in  foreclosure  proceedings  of  the  Chicago  and 
Gi-cat  Southern  Hallway,  it  is  htUt :  that  the  mort- 
gages of  Noyember  1, 1881,  and  April  9,  U88.  secur- 
ing bonds  which  represent,  in  the  hands  of  appel- 


lant, actual  yatues  recetved  by  the  oompany 

expended  on  account  of  oonMructlon  andm  the 
purchase  of  the  Chicago  and  Block  Coal  BaHroad, 
are  valid  and  binding  as  against  the  company,  there 
being  no  bad  faith,  hrregularity,  deceit  or  fraud  in 
their  execution  or  in  the  issuing  of  the  bonds  there- 
under; that  the  mere  fact  that  Henry  Crawford, 
the  promoter  of  the  enterprise  and  the  contractor 
for  the  construction  of  the  road,  owned  a  majority 
of  its  stock  did  not  give  him  the  leaal  control  of  the 
oomnony:  that  from  such  ownersnlp  by  Crawford 
the  legal  inference  cannot  be  drawn  that  he 
dominated  the  board  of  directors;  that  appellees, 
whose  unsecured  claims  are  on  account  of  theorhr- 
inal  construction  of  the  road,  oannot  raise  the 
objection  that  the  bonds  secured  by  the  mortgages 
are  invalid  for  want  of  a  legal  board  of  dlreotors, 
the  contracts  under  which  taetr  claims  arise  belnc 
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open  to  the  same  obtootioq:  Hiat  tbedhwotonbefiiff 
directors  de  facto,  their  ofncial  acts  bind  the  cor- 
poration and  all  persons  claiming  under  it;  that  the 
mortgages  and  bonds  are  not  affected  by  the  exist- 
ence of  Crawford*s  oonstruotion  contract,  which 
was  made  March  18,  ISB^  that  as  subsequent  credit- 
ors the  appellees  cannot  be  heard  to  impeach  that 
oontraot:  that  the  appellant  Is  a  bona  Me  holder  of 
the  bonds  and  is  entiUed  to  protect  his  UUei>y  that 
of  the  previous  holden  who  were  also  purchasen 
thereof  in  good  faith;  that  the  evidence  shows  that 
appellant  acquired  the  legal  title  to  the  bondn  and 
the  right  of  Crawford  to  redeem,  and  became  sub- 
rogated to  all  the  rlfl^ts  of  the  former  holders  there- 
of; that  a  certain  contract  between  Crawford  and 
appellant  extinffulshinsr  the  former^  said  right  to 
redeem,  did  not  create  an  equity  or  lien  in  favor  of 
the  appellees,  the  appellant  having  thereby  agxeed 
to  pay  only  such  oudms  against  the  company  aa 
ahould  be  held  by  the  court  to  be  entitled  to  priori^ 
over  the  bonds;  that  to  consider  Crawford,  as  aU 
the  thne  substantially  the  owner  of  the  road,  would 
not  affect  the  rights  of  appellant;  tliat  the  decree 
of  Februarv  IS.  1886,  though  a  final  deoree  of  fore- 
closure and  sale,  as  respected  the  Interest  of  the 
mortgagor,  and  In  acme  other  respects,  was  not  such 
In  respect  of  the  matters  involved  In  these  appoda 
from  the  deoree  of  October  9, 1888;  and  that  the  en- 
tire purchase  money  now  In  the  reglstnr  of  the 
oouri  below,  after  paying  the  costs  and  the  r^ 
oeiver*s  indebtedness,  must  be  applied  toward  tha 
payment  of  the  bonds  and  coupons  secured  by  the 
mortgages. 

[Na  1280.1 
BuhmittsdJan.  7.JSS7.  JDseidsd  March  tl,  JS87. 

A  PPEALfrom  the  Circuit  Court  of  the  United 
jlI   States  for  the  District  of  Indiana. 

The  history  and  facts  of  the  case  fully  appear 
In  the  opinion  of  the  court 

Meesrs,  J.  E.  McDonmld*  John  H.  Bai- 
ler, A.  Ifc  Mason,  O.  Peekham  and  R.  B. 
F*  Pierce*  for  appellant 

Messrs.  John  Ek  Cooper*  Addison  C. 
Harris,  William  H.  CsJkins,  £.  W.  To- 


*  P.  S.Kennedj'  and 
idrieks,  for  appe&- 


lerton,  U.  Z.  Wile 
Baker*    Herd  dh 

leea: 

The  Tiffhii  of  these  appellees  in  the  property 
of  the  nuuroad  and  proceeds  arising  from  this 
aale  were  adjudicated  by  die  terms  of  the  de- 
cree directing  the  sale  of  the  property.  The 
only  question  remaining  was  to  ascertain  the 
amounts,  and  for  that  purpoee  the  claims  were 
referred  to  the  master.  The  amounts  are  not 
questioned.  By  procuring  a  sale,  oonfinnatioii, 
title  and  possessum  bef  oie  the  Noort  was  in, 
appellant  waived  or  abandoned  ell  farther  ex- 
ception to  the  daim. 

The  decree  waa  finaL 

MiOsY.  ffoag,  7  Pftig^l8;  BeOsY.  Bussett. 
eo  U.  8.  10  How.  886  (15:668);  Bay  y.  Law,  i 
U.  8.  8  Cranch,  170  (2: 404);  FfnvayT.  C&nriuL 
47  U.  8.  6  How.  801  (18:  404);  Thompson  t. 
IXfan,  74 U.S.  7  WaU.  848(10:04);  B.  R  Oo. 
T.  BradloM,  74  U.  8.  7  Wall,  m  (10:  874) ; 
Qresn  v.  Fisk,  108  U.  8.  518  (86:  486);  Qrani 
T.  Ptofiar  Ins.  Co.  106  U.  8.  480  (87:  887)  ; 
Bostwieky.  Brinkerhoff,  106  U.  8.  8 (87:73):  B. 
B.  Co.  y.  Express  Oo.  108  U.  8.  84  (87:  688) ; 
WiiythTop Iron  Oo.  y. Meeker,  100  U.  8. 180(87: 


The 


relations  which  Heniy  Crawford  sus- 
tained towards  each  of  the  appellees  when  their 
respectiye  daims  accrued,  and  also  his  relations 
to  the  railway  corporation,  were  such  as  to 
preclude  him,  under  the  prindplos  enforced  by 
courts  of  equi^,  from  acquiring  the  mortgage 
bonds  in  controversy,  to  the  piejudioe  odT  ap- 
pellees. 
At  the  time  these  bonds  were  deliyerad,  ell 
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tbe  evidence  shows  this  oorporatioii  to  be  in- 
solvent. In  other  words,  its  property  on  a  sale 
would  not  have  paid  its  debts. 

That  under  such  circumstances  the  property 
was  a  trust  fund  to  pay  its  creditors  is  weu 
settled. 

Wood  y.  Dummer,  8  Mason,  818;  Ourran  y. 
Arkamag,  66  U.  S.  16  How.  dOi  (14:  706). 

Crawford's  construction  contract  was  fraud- 
laHeDt  and  void  ss  against  the  appellees,  credit- 
ors of  the  corporation. 

Had  Crawford,  instead  of  hayins^  resigned  at 
the  opening  of  the  meeting  of  the  board  of 
directors,  of  March  18,  1882,  continued  his 
4»fl9cial  liositions  as  president  and  director  for 
about  ten  or  fifteen  minutes  longer  (the  period 
covered  by  the  meeting),  there  would  then, 
under  the  authorities^  have  been  no  questioner 
doubt  as  to  the  invalidity  of  the  contract. 

T/ianuuY.  BrotonmlU,  FL  K,AP,  B.  B.  Go. 
109  U.  B.  623  (27: 1018);  WardeU  y.  B.  R.  Co. 
108  U.  B.  661_C96:  609);  Oilman,  OlitUon,  etc, 
B.B.O0.T.  Reap,  77  DL  426. 

The  legal  situation  was  that  of  a  corporation, 
«lly  in  name,  vested  with  the  legal  title  to  the 
nilway  property  for  the  use  of  Henry  C^w- 
ford  as  sole  beneficiary. 

SeeSawjfer  y.  Eboff,  84  U.  S.  17  Wall.  610 
<21:  781). 

Dull  and  McCormick  received  the  bonds  sub- 
ject to  the  same  equities  against  them  which 
could  be  urged  whilst  they  were  in  Crawford's 
poesesmon. 

The  equities  of  the  creditors  against  the 
million  dollars  of  bonds  in  the  hands  of  Drexel, 
Morgan  ft  Co.  are  precisely  what  th^  were  in 
the  hands  of  Crawford. 

By  the  purchase  of  the  securitioB,  on  Decem- 
tar  26, 1884,  under  the  syndicate  acreement, 
appellant  was  charged  with  full  notice  of  all 
the  facts,  from  which  the  eauities  of  appellees 
against  Heniy  Crawford  ana  the  bonds  in  said 
suit  arise. 

SuffftY.  Bmiih,  102  U.  8.  442,  448  (26: 198, 
196. 

The  First  National  Bank  acquired  no  better 
rights  against  appellees  by  the  assignment  of 
€SKwioTa*s  interest  in  the  syndicate  agreement 
than  C^wford  himself  had. 

See  Colebrook,  Collateral  Securities,  668  e$ 
«»7.,  and  section  422.  BeeBHaoCotcdr^Y.Vanr 
denbtirgh,  101 U.  8. 672  (26: 928);  Jvd9on  v.  Ott- 
€0nm,  % U.  8. 17  How.  612  (IH:  281);  Wiekham 
T.  Marehatm,  16  Fed.  Rep.  824. 

The  equities  of  appellees  to  be  paid  the 
amounts  aue  them  respectively,  as  decreed  by 
the  drmit  court,  out  of  the  fund  in  oontro- 
yersy,  aie  aaperior  to  those  of  appellants,  as 
the  nondnal  par^  to  this  appeal,  or  to  those  of 
Henry  Ocawxoid,  the  real  party. 

Mr.  JfuHee  Blatehford  delivered  the  opin- 
ion of  the  court: 

These  aie  five  appeals  brought  by  Henry  H. 
Porter,  in  which  the  Pittsburgh  Bessemer  Steel 
Company  (Limited),  the  Cleveland  Rolling  Mill 
Company,  the  Smith  Bridge  Company,  Crerar 
Adams  i  Company,  and  Volney  Q.  Irwin  are 
severally  appellees. 

The  material  facts  out  of  which  the  questions 
for  consideration  arise  are  as  follows: 

In  March,  1880,  the  Indiana  and  Chicago 
Railway  Company  was  incorporated  to  con- 
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struct  and  operate  a  railroad  from  a  point  on  the 
state  line  oflndiana,  in  Lake  Coun^,  to  Attica, 
in  Fountain  County,  Indiana.  William  Foster 
was  the  chief  promoter  of  this  enterprise,  and 
was  the  president  of  the  company,  and  of  its 
successor,  the  Chicago  and  Great  Southern 
Railway  Company,  m>m  the  organization  of 
the  Indiana  and  dhicago  Railway  Ckmipany 
down  to  March  16, 1882.  From  March,  1880, 
to  June  23,  1881,  Foster  owned  substantially 
all  of  the  stock  of  the  Indiana  and  CHiiicago 
Railway  Company  which  had  been  issued,  a  few 
shares  being  hela  by  the' other  directors,  and 
he  contrcllM  the  enterprise.    Prior  to  June/i8, 

1881,  the  work  of  construction  and  of  procure- 
ment of  the  right  of  way  had  progressed  so  far 
as  Foster  could  procure  and  pay  for  the  same, 
by  the  issuing  or  $60,260,  par  value,  of  paid-up 
capital  stock  of  the  company,  of  all  01  which 
stock  Foster  had  on  June  23, 1881,  b^ome  the 
owner 

Prior  to  June,  1881,  Henir  Crawford  pur-  [650] 
chased  from  A.  J.  Dull  and  Heniy  McCormick 
the  entire  capital  stock,  being  8,648  shares,  of 
the  Chicsgo  and  Block  Coal  Railroad  Com- 
pany. This  was  a  company  organized  and  in- 
corporated by  the  purchasers,  at  a  foreclosure 
sale,  of  the  Indiana  North  ana  South  Railroiid, 
and  it  owned  and  operated  a  railroad  extending 
south  from  Attica,  through  Yecdersburg,  in 
Fountain  County,  to  Yeddo,  a  little  over  twenty 
miles  in  length.  It  had  also  procured  some 
right  of  way  and  constructed  some  roadbed 
south  of  Yeddo,  in  the  direction  of  Brazil,  In- 
diana. The  purchase  price  of  this  stock  was 
^00,000.    Crawford  made  a  casli  payment  of 

Sart  at  the  time  and  eave  his  notes  tor  the  resi- 
ue,  the  stock  remaining  in  pledge  with  the 
vendors,  as  security  for  the  payment  of  the 
notes. 

On  June  28, 1881,  Foster  sold  to  Crawford 
1,006  shares  of  the  capital  stock  of  the  Indiana 
and  Chicago  Railway  Company,  of  tbe  par 
value  of  (60,250,  under  a  written  contract,  by 
which  Foster  guaranteed  to  Crawford  that  the 
stock  thus  sold  was  all  of  the  capital  stock  of 
the  company,  excepting  $10,000  par  value  still 
held  by  Foster,  and  that  the  company  was  un- 
der no  obligation  to  issue  any  more  stock,  except 
a  small  amount  for  rights  of  way  contracted  to 
be  paid  for  in  stock.  In  oonnertion  with  this 
contract,  a  certificate  of  tho  secretary  of  the  In- 
diana and  Chicago  Railway  Company  was  de- 
livered to  Oawford,  showing  the  exact  amount 
of  capital  stock  then  outstanmnff.  The  $10,000 
of  stock  retained  by  Foster  had  been  issued  to 
him  in  payment  of  his  salary  and  penonal  ex- 
penses in  connection  with  the  enterprise. 

Cn  June  28, 1881,  the  company  had  no  assets 
excepting  the  roadbed  and  right  of  way,  which 
had  been  constructed  and  procured  with  the 
money  represented  by  the  $60,260  of  stock, 
and  excepting  some  $60,000  of  aid  voted  by 
certain  towneSiips  along  the  line,  but  not  yet 
collected. 

Foster  remained  president,  and  his  board  of 
directors  remained  directors,  until  March  16, 

1882.  Immediately  after  his  purchase  of  the 
stock  on  June  28, 1881,  Crawford,  without  any 
specific  contract  with  the  Indiana  and  Chicago 
Kailway  Company,  began  fumi^ing  from  his  [651] 
own  means  the  money  and  material  with  whichi^ 

the  work  of  constructing  the  road  was  carried  on. 
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On  Jnlj  14, 1881,  the  board  of  directors  of 
the  compaiiT,  at  a  special  meeting,  adopted  a 
resolution,  changing  its  name  to  that  of  "  The 
Chicago  and  Great  Southern  Railway  Com- 
pany. On  October  29. 1881,  the  board  of  di- 
recton  of  ht  Chicago  and  Great  Southern 
Rail  way  Company  adopted  resolutions  author- 
izing the  execution  of  the  mortgage  and  the 
iissmng  of  the  bonds  involved  in  this  litigation. 
At  that  time  Crawford  was  not  a  director  or 
officer  of  the  companj.  The  mortn^  and 
the  bonds  bear  date  iNoyember  1, 18ol.  The 
resolutions  authorized  the  Issuing  of  bonds  to 
the  nmount  of  $2,000,000,  and  the  mortgage 
secures  that  amount.  The  mortgage  was  maae 
to  John  C.  New,  as  trustee,  and  describes  the 
mortgaged  premises  as  follows:  "  All  and  sin- 
gular the  northern  diyision  of  railway  of  the 
said  party  of  the  first  part,  as  the  same  now  is 
or  may  hereafter  be  constructed,  between  Bra- 
zil, Clay  County,  Indiana,  extending  thence 
northwardly  through  the  Counties  of  Clay, 
Parke,  Fountain,  Warren,  Benton,  Newton, 
and  Jasper  to  a  Junction  with  the  Louisville, 
New  Albany  and  Chicago  Railway,  at  or  north- 
west from  Rensselaer,  Indiana,  being  about  one 
hundred  miles  in  length." 

Between  June  28, 1881,  and  January  1, 1882, 
Crawford  furnished  from  his  own  means  over 
$800,000,  which  was  paid  out  for  work  and 
material  used  in  constructing  the  road  between 
Attica  and  the  junction  at  Fair  Oaks,  northwest 
of  Rensselaer.  In  addition  to  this,  Crawford, 
prior  to  Januan'  1, 1882,  had  paid  out  of  his 
own  means  to  Doll  and  McCormick,  upon  his 
purchase  of  the  stock  of  the  Chicago  and  Block 
Coal  Company,  the  sum  of  $85,000,  leaving 
$115,000  and  all  Interest  still  unpaid. 

From  June  23, 18S1,  onwards  Foster  and  his 
board  of  directors  looked  to  Crawford  to  fur- 
nish the  money  and  material  with  which  to 
carry  on  the  work  of  construction. 

In  pursuance  of  the  resolutions  of  October 

29, 1881 ,  the  mortgage  was  prepared  and  exe- 

|652]  cuted,  and  was  duly  recorded,  in  November, 

1881,  in  the  several  counties  through  which  the 

line  of  the  railroad  ran. 

About  the  last  of  December,  1881,  Foster, 
then  president  of  the  Chicago  and  Great  South- 
em  Railway  Company,  executed  and  delivered 
to  Crawford— the  actual  delivery  being  made  to 
one  Starin,  an  employ 6  of  Crawford,  at  Craw- 
ford's office  at  Chicago,  Crawford  being  absent 
—1,000  bonds,  each  for  $1,000.  negotiable  in 
form,  and  payable  to  New  or  bearer,  mining 
$1,000,000,  the  payment  of  the  bonds  and  of 
the  interest  coupons  attached  thereto  being  se- 
cured by  the  said  mortgage.  At  the  same  time 
with  the  delivery  of  the  bonds,  Foster  also  de- 
livered to  Starin,  for  Crawford,  the  following 
memorandum,  unsigned,  but  in  the  hlUldwri^ 
in^  of  Foster: 

'*  Memorandum  of  agreement  between  the 
Chicago  and  Great  Southern  Railway  Company 
and  Henry  Crawford  as  to  applying  the  pro- 
ceeds of  an  issue  of  one  million  dollars  of  bonds 
under  date  of  November  1, 1881. 

"  First.  In  payment  of  Block  Coal  road,  pur- 
chased by  said  Crawford,  and  the  contract  as- 
signed by  him  to  the  Chicago  and  Great  South- 
ern Railway  Company,  with  which  it  is  to 
be  consolidated,  as  provided  by  law. 

•'  Second.  To  reimburse  said  Crawford  for 


s; 


money  advanced,  and  to  be  hereafter  advanced, 
for  construction  and  equipment  of  the  Chicago 
and  Great  Southern  Railway,  which  the  biUs 
of  purchase  and  vouchers  for  the  necessary 
payments  shall  be  theevidenceof  ezpenditurea 
made. 

**  Third.  Any  balance  from  the  proceeds  of 
the  first  issue  or  any  subsequent  issue  shall  be 
used  and  applied  to  the  extension  and  develop- 
ment of  the  line  of  road  covered  by  the  marU 
gage  of  November  1, 1881. 

"  Fourth.  It  is  understood  and  agreed  that 
said  Crawford  is  to  furnish  the  necessary 
amount  of  money  to  pay  the  debts  contracted 
since  the  first  of  July,  1881  and  to  complete 
grading  and  superstructure,  and  to  furnish  and 

[uip  the  line  of  road  from  Junction  with  Air 

ine  to  Attica,  as  fast  as  the  work  can  be  done." 

IMor  to  the  delivery  of  the  bonds  by  Foster 
to  Crawford,  Crawford  had  assigned  to  the 
Chicago  and  Great  Southern  Railway  Com- 
pany his  contract  with  Dull  and  McCormick 
for  the  purchase  of  the  stock  of  the  Chicago 
and  Block  Coal  Railroad  Company.  When  the 
bonds  were  thus  delivered  to  Crawford  he  had 
no  oflScial  connection  with  the  company,  but 
owned  $60,250  of  its  stock,  and  had  furnished 
to  it  a  large  amount  of  money,  which  it  had 
paid  out  for  construction. 

In  December.  1881,  Crawford's  note  to  Dull 
and  McCormick  matured  and  was  unpaid. 
Crawford  negotiated  with  Dull  for  an  exten- 
sion of  time,  and  Dull  agreed  to  give  the  exten- 
sion if  Crawford  woula  deposit  with  him,  aa 
additional  collateral  security,  all  of  the  bonds 
then  issued  by  the  Chicago  and  Gre%t  South- 
ern Railway  Company,  and  all  the  stock  which 
he  had  bought  from  Foster,  and  if  he  would 
also,  by  an  agreement  with  New,  the  trustee, 
prevent  the  issue  of  anymore  bonds  without 
Dull's  written  consent.  This  arrangement  was 
carried  out,  and  on  the  27th  of  January,  1882, 
Crawford  delivered  to  Dull  all  of  the  stock 
which  he  had  bought  from  Foster,  and  the 
1,000  bonds  which  Foster  had  delivered  to  him, 
and  also  procured  from  New  the  following  p»> 
per,  which  was  delivered  to  Dull : 

"  I,  John  C.  New,  of  the  City  of  Indianapo- 
lis, In  the  State  of  Indiana,  do  hereby  make 
known  that,  as  trustee  in  a  certain  mortgage 
or  deed  of  trust,  bearing  date  the  first  day  of 
November,  1881,  made  and  executed  by  the 
Chicago  and  Great  Southern  Railway  Com- 
pany, a  corporation  of  the  State  of  Indiana,  to 
me,  as  trustee,  covering  the  railroad  and  other 
property  of  said  company,  to  secure  a  certain 
issue  of  first  mortgage  bonds  of  said  company, 
aggregating  the  sum  of  two  millions  of  dollars, 
I  nave,  as  such  trustee,  certified  for  issue  one 
thousand  of  said  bonds,  of  one  thousand  dol- 
lars each,  and  no  more,  and,  at  the  reouest  of 
Henry  Crawford,  Esq.,  of  Chicago,  I  agree 
that  I  will,  as  such  trustee,  certify  no  more  of 
said  bonds  without  the  consent  in  writing  of 
A.  J.  Dull,  Esq.,  of  Harrisburg,  Pa. 

"  Dated  at  New  York,  January  27, 1882. 
"  Jko.  C.  Nbw,  2Vt«e«.- 

At  this  time,  the  balance  due  to  Dull  and 
McCormick  was  $116,000  and  interest  The 
$85,000  which  Crawford  had  paid  to  Dull  and 
McCormick  was  In  addition  to  the  money  he 
had  furnished  for  constructing  the  new  roed 
north  from  Attica. 
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In  Februaiy,  1882,  the  work  of  oonstracting 
the  railroad  being  BtUl  in  progress,  and  Craw- 
ford still  continuing  to  furnisli,  without  any 
contract  with  the  company,  the  money  used  in 
prosecuting  the  work,  he  requested  Foster  and 
his  hoard  of  directors  to  enter  into  a  construc- 
tion contract  with  him,  and  he  sent  to  the  board 
•  written  contract  which  he  desired  it  to  exe- 
cute. The  board,  on  the  7th  of  Februaiy, 
1888,  unanimously  rejected  the  contract 
Crawford  then  procured  Foster  to  call  another 
meednff  of  the  board,  which  was  held  on  March 
15, 18E@.  Crawford  attended  this  meeting'  it 
being  the  first  at  which  he  was  present  be- 
coming satisfied  that  Foster  would  prevent  any 
contract  or  settlement  from  being  made  with 
bim,  unless  he  would  buy  from  Foster  the 
$10,000  of  stock  still  held  by  Foster,  he  pur- 
chased that  stock  from  Foster,  and  the  two  en- 
tered into  a  written  contract,  dated  March  16, 
1882,  by  which  Crawford  became  the  owner  ox 
all  the  remainder  of  the  capital  stock  of  the 
company.  Crawford  on  the  same  day  assigned 
and  transferred  to  each  of  the  following  per- 
sons one  share  of  the  capital  stock  of  the  com- 
pany, yiz :  Henry  Crawford,  Jr.,  William  A. 
Btarixi,  D.  H.  Conklin^F.  F.  Lacey,  H. Moore, 
Q.  W.  McDonald,  D.  J.  Lyon,  and  H.  Mdsel- 
bar.  On  the  same  day,  Foster  and  his  board 
of  directors,  at  the  request  of  Crawford,  re- 
signed, and  Crawford  caused  himself  and  the 
eight  persons  above  named  to  be  elected  direct- 
on  of  the  company.  On  the  same  day.  Craw- 
lord  was  elected  president  of  the  company,  and 
remained  such  for  four  days,  until  March  18, 
1888,  when  he  ceased  to  be  president  and  direc- 
tor; and  he  had  no  official  connection  with  the 
company  from  that  time  until  April  or  May, 
1888,  when  he  was  agafai  elected  director  and 
president 

On  March  18, 1882,  the  new  board  of  direct- 
ors passed  a  resolution  approying  the  mortgage 
to  liew,  and  ordering  it  to  be  copied  at  lengu 
In  the  minutes  of  the  meeting,  which  was  done. 
At  the  same  meeting  the  bocurd  of  directors  en- 
[0651  tared  into  a  construction  contract  with  Craw- 
ford. Between  June  28,  1881,  the  date  of 
Crawford's  first  purchase  of  stock  from  Foster, 
and  March  18, 1882,  the  date  of  the  oonstruo- 
tkm  contract  Cramord  had  paid  out  of  his 
own  means,  for  labor  and  matenal  used  in  the 
construction  of  the  company's  railroad  north 
from  Atdca,  about  ^400,000,  and  for  the  pur- 
chase of  the  stock  of  the  Chicago  and  Block 
Coal  railroad,  extending  south  from  Attica, 
$85,000. 

The  Chicago  and  Block  Coal  Ralhroad  Com- 
pany and  the  Chicago  and  Oreat  Southern 
Kailway  Company  were  consolidated  ir  the 
spring  of  1888,  under  the  name  of  "  The  Chi- 
cago and  Great  Southern  Railway  Company.  "* 
On  the  0th  of  April,  1888,  the  consolidated 
company  ezecutea  and  deliyered  to  John  C. 
Kew,  as  trustee,  a  deed  of  further  assurance, 
coyerine  the  railroad  and  property  of  the  Chi- 
cago and  Block  Coal  Railroad  (jon^any,  ex- 
tending southwardly  from  Attica  to  Tedao,  in 
addition  to  the  property  coyered  by  the  mort- 
cage  of  Koyember  1,  1881,  and  making  the 
fliat  named  property  a  further  security  for  the 
bonds  iflraed  under  mortgage  of  Noyember  1, 
1881.  This  deed  of  further  asnuance  was  duly 
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recorded  in  the  counties  along  the  Ihie  of  Hie 
railroad. 

The  work  of  construction  was  carried  on  un- 
til January,  1888,  Crawford  furnishing  from 
his  own  means  aU  the  money  paid  for  labor 
and  material  used  in  the  cons^uction  between 
June  28,  1881,  and  January  5, 1888,  except 
about  $40,000  reoeiyed  on  account  of  aid  yoted 
by  certain  townships  along  the  line,  which  was 
also  expended  in  paying  for  construction.  Be- 
tween January  2iB,  1882  (the  date  at  which 
Crawford  pledged  the  bonds  and  stock  to  Dull 
and  McCormick),  and  Januarjr  5, 1888,  Craw- 
ford had  been  endeayoring  either  to  sell  the 
bonds  so  pledged  to  DuU  and  McCormick  or  to 
hypothecate  them  for  a  loan  sufficiently  large 
to  pay  off  Dull  and  McCormick,  and  also  to 
furnish  money  to  build  the  road  from  Fair 
Oaks  to  Attica.  Between  June  28, 1881,  and 
January  6, 1888,  there  had  been  paid  out  for 
the  construction  of  the  railroad  about  $600,000, 
all  of  which  had  been  famished  by  Crawford, 
except  about  $40,000  recdyed  from  township 
aid. 

On  January  6,  1888,  Crawford  negotiated  a 
loan  from  Drexel,  Morgan  &  Co.,  a  banking  |656] 
house  in  the  City  of  New  York,  under  a  writ- 
ten contract.  Tliis  contract  proyided  for  a  loan 
of  $400,000,  $260,000  to  be  paid  at  once,  out 
of  which  the  balance  due  to  l>ull  and  McCor- 
mick for  the  Chicago  and  Block  Coal  Railroad 
was  to  be  paid;  $60,000  more  to  be  paid  when 
th<§  new  road  should  be  completed  from  Iro- 
quois Riyer  to  Fair  Oaks;  $60,000  more  when 
tne  road  should  be  completed  eight  miles  south 
from  Oxford,  and  when  Crawford  should  fur- 
nish satisfactory  proof  to  Drexel,  Morgan  & 
Co.  that  he  had  put  into  the  work  $60,000  of 
his  own  money,  m  addition  to  all  the  moneys 
theretofore  expended  by  him  upon  the  con- 
struction of  the  road;  Uie  hist  $60,000  to  be 
paid  when  the  line  should  be  completed  from 
Fair  Oaks  to  Yeddo.  Crawford  was  to  pro- 
cure the  consolidation  of  the  Chicago  and  Block 
Coal  Railroad  with  the  Chicago  and  Great 
Southern  Railway.  Ab  security  for  this  loan, 
all  of  the  capital  stock  of  the  Chicago  and  Block 
Coal  Railroad  Company,  all  of  the  capital  stock 
of  the  Chicago  and  Great  Southern  Railway 
Company,  and  all  of  the  bonds  of  the  latter 
company,  dther  then  issued  or  thereafter  to  be 
issued,  were  to  be  deliyered  to  and  held  by 
Drexel,  Morgan  A  Co.  Crawford  was  to  giye 
his  individual  notes  for  the  loan,  and  Drexel, 
Morgan  ft  Co.  were  to  appoint,  and  did  ap- 
point, an  agent  to  smperintend  the  expenditure 
of  all  the  money  to  be  adyanced  by  them,  the 
money  to  be  paid  out  only  upon  drafts  drawn 
by  Crawford  and  approyed  and  countersigned 
by  such  agent.  Under  this  contract,  Drexel, 
Morgan  A  Co.  advanced  $860/)00.  Ab  part  of 
it,  they  paid  to  Dull  and  McCormick,  on  Jan- 
uary 6, 1888,  $182,879.00,  beinfl^  the  entire  bal- 
ance due  on  the  purchase  of  the  stock  of  the 
Chicago  and  Block  Coal  Railroad  Company, 
and  received  from  Dull  and  McCormick  all  of 
the  stock  and  bonds  which  they  held  as  collat- 
eral. Drexel,  Morgan  &  Co.  received  this  stock 
and  these  bonds,  not  from  Crawford,  but  from 
Dull  and  McCormick,  Crawford  never  having 
had  possession  or  control  of  the  stock  or  the 
bonds  from  the  time  when  he  pledged  them 
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to  Dull  and  McCormick.  The  remalDinff 
$217,620.01  was  paid  by  Drezel,  Morgan  & 
Co..  through  their  agent,  directly  for  labor  and 
material  used  in  the  construction  of  the  rail- 
road, and  was  paid  at  Tarious  times  between 

[657]  January  5,  188B,  and  September,  1888.  Dur- 
ing the  same  period,  Crawford,  in  addition  to 
what  he  had  theretofore  expended  out  of  his 
own  means  in  the  work  of  construction,  and  in 
addition  to  the  money  so  paid  by  Drexel.  Mor- 
gan &  Co.,  paid  out  of  his  own  means  more 
than  $50,000  for  labor  and  material  used  in  the 
construction  of  the  railroad  between  Oxford 
and  Attica.  From  January  5, 1883,  to  Sep- 
tember, 188B,  the  contractors,  subcontractors, 
furnislicrs  of  material  and  laborers  were  in- 
formed and  understood  that  the  money  paid  to 
them  from  time  to  dme  during  that  period  was 
mainly  derived  from  a  loan  negotiated  upon 
the  mortgage  bonds  of  the  railway  company. 
Each  of  these  five  appellees  knew  of  the  pied^ 
of  these  bonds  to  Drexel,  Morgan  &  Co.  for  this 
loan,  and  knew  that  they  were  getting  part  of 
the  money  loaned  by  Drexel,  Morgan  &  Co. 

After  the  Drexel,  Morgan  &  Co.  loan  was 
exhausted,  the  work  of  construction  was  con- 
tinued, the  money  paid  for  labor  and  material 
being  furnished  by  Crawford,  untO  about  Feb- 
ruary, 1884,  when  the  new  road  was  so  far  con- 
structed as  to  enable  trains  to  be  run  from  At- 
tica to  the  junction  at  Fair  Oaks.  On  the  18th 
of  Februanr,  1884,  Crawford  submitted  to  the 
board  of  directors  a  report,  showing  the  then 
condition  of  the  work,  and  asked  the  board  to 
issue  to  him,  in  addition  to  the  $1,000,000  of 
first  mortgage  bonds  theretofore  issued,  a  fur- 
ther sxmi  or  $200,000  of  the  flnt  mortgage 
bonds,  $1,200,000  of  capital  stock,  and 
$1,200,000  of  income  bonds,  as  a  payment  to 
bim  on  account.  On  the  same  day  the  board 
of  directors  passed  the  following  resolution: 
"  That,  as  a  payment  on  account  tor  the  work 
done  and  material  furnished  up  to  the  present 
time  under  such  construction  contract,  there  be 
allowed  and  paid  to  the  contractor  or  order  the 
sum  of  two  hundred  thousand  dollars  of  first 
mortgage  bonds  (in  addition  to  the  one  million 
dollars  heretofore  appropriated),  and  also 
($1,200,000)  one  million  two  hundred  thousand 
dollars  of  income  bonds,  and  ($1,200,000)  one 
million  two  hundred  thousand  dollars  in  the 
common  stock,  full  paid,  of  this  company,  the 
proper  oflScers  of  the  company  to  execute  the 
foregoing  resolutions  and  take  the  proper 
vouchers  for  all  payments."      4 

[6581  No  income  bonos  were  ever  issued  by  the 
company.  On  the  5th  of  May,  1884,  at  the  re- 
quest of  Crawford,  the  board  of  directors  adopt- 
ed a  resolution,  providing  for  an  exchange  of 
the  old  Indiana  and  Chicago  Railway  Com- 
mmy  stock  and  of  the  old  Chicago  and  Block 
Coal  Raflroad  Company  stock  for  new  stock  of 
the  consolidated  Chicago  and  Great  Southern 
Railway  Company.  At  the  same  meeting  the 
board  passed  a  resolution  that,  in  addition  to 
the  consolidated  stock  to  be  issued  in  exchange 
for  the  old  stock  of  the  original  companies,  the 
secretary  should  issue  and  deliver  to  the  con- 
tractor additional  new  stock,  as  pajrment  under 
the  construction  contract,  so  as  to  make  the 
total  consolidated  stock  outstanding  amount  to 
$1,200,000,  par  value.  This  exchange  of  stock 
was  made,  and  enough  additional  new  stock  of 
$84 


the  consolidated  company  was  issued  to  makb 
its  total  stock  outstandmg  amount  to  $1,200,000, 
par  value,  all  of  which  stock  was  delivered  to 
Drexel,  Morgan  ft  Co.  under  their  contract  ^'^f 
loan.  When  Dull  and  McCormick,  on  January 
6,  1883,  delivered  their  stock  and  bonds  to 
Drexel,  Morgan  &  Co.  they  also  delivered  to 
the  latter  the  following  consent: 
"  John  C.  New,  trustee: 

"  I  hereby  consent  to  the  issue  and  certifica- 
tion of  the  remaining  $1,000,000  of  Chicago 
and  Great  Southern  railway  bonds,  whenever 
you  are  so  requested  to  do  by  Drexel,  Morgan 
&  Co.  A.  J.  DuuL.'* 

"  New  York,  Jan.  5, 1888. 

The  additional  $200,000  of  bonds  which 
Crawford  was  authorized  to  receive  by  such 
resolution  of  the  board  of  February  18, 1884, 
were  issued.  Drexel,  Morcan  A  Co.  procured 
New,  as  trustee,  to  certify  tnem,  and  tney  were 
delivered  by  Crawford  to  Drexel,  Morgan  & 
Co.,  in  August,  1884. 

While  the  construction  of  the  railroad  was 
in  progress,  Crawford  became  indebted  to  the 
Fhrst  National  Bank  of  Chicago  in  the  sum  of 
about  $800,000,  about  two  thirds  of  which 
money  (>awford  expended  in  the  construction 
of  the  Chicago  Air  Lme  Railroad.and  about  one 
third  of  it  in  the  construction  of  the  Chica^  r  o>(9-| 
and  Great  Southern  Railway.  While  the  bomls  "^  ^ 

and  stock  of  the  Chicago  and  Great  Southeni 
Railway  Company  were  to  held  in  pledge  by 
Drexel,  Morgan  6  Co.,  Crawford  gave  to  the 
First  National  Bank  of  Chicago  a  second  ple<l!;e 
of  the  same  bonds  and  stock,  to  secure  thcpny- 
ment  of  his  indebtedness  to  the  bank,he  having 
already  pledged  to  it  certain  other  securities 
and  property,  as  collateral.  Crawford's  notes 
to  Drexel,  Morgan  A  Co.  matured  and  were 
not  paid.  Drexel,  Morgan  &  Co.,  under  the 
power  given  to  them  in  their  contract  with 
Crawford,  of  January  5,  1883,  adyertised  the 
pledged  bonds  and  stock  to  be  sold  on  June  2, 
1884.  By  a  written  agreement  between  Craw- 
ford and  Drexel,  Morgan  &  Co.,  made  May  27, 
1884,  the  sale  was  postponed  to  June  20, 1884. 
In  the  meantime,  Samuel  M.  Nickerson,  Pres- 
ident of  the  Fhrst  National  Bank  of  Chicago, 
which  held  the  second  pledge  of  the  securities 
held  by  Drexel,  Morgan  ft  Co.,  and  Henry  H. 
Porter,  a  diredor  and  stockholder  of  the  bonk, 
entered  into  negotiations  with  Drexel,  Morgan 
A  Co.  respecting  the  purchase  of  the  bonds  and 
stock  from  them.  If  Crawford  should  further 
fail  to  pay  his  debt  to  them  and  to  redeem  the 
securities.  These  negotiations  resulted  in  a 
contract  between  Crawford  and  Drexel,  Morgan 
&  Co. .  by  which  the  time  of  payment  was  ex* 
tended  for  sixty  days  from  June  20, 1884;  and 
a  further  contract  between  Nickerson  and 
Porter  of  the  one  part,  and  Drexel,  Morgan  A 
Co.  of  the  other  part,  by  which  Nickeison  and 
Porter  agreed  to  buy  the  pledged  securitleB  from 
Drexel,  Morgan  &  Co.,  and  topaj  them  thdr 
claim  in  full  with  interest,  if  Crawford  should 
fail  to  pay  his  debt  to  them  at  the  expiration 
of  the  sixi^  days.  These  two  oontractB  were 
both  of  them  dated  June  26, 1884.  Crawford 
failed  to  pay  his  debt  to  Drexel,  Morgan 
&  Co.  withhi  the  sixty  days.  Prior  to  Janu- 
ary 12,  1885,  Porter  purchased  Nickerson's 
interest  In  the  contract  of  June  25.  1884, 
between  Nickerson  and  Porter,  and  Drexd. 

ISO  U.S. 


:a». 


POBTBB  T.   PrrrSBUBOH 


Stmkl  Co. 


041M78 


[660] 


Morgan  Sb  Co.  On  January  12,  1885,  Porter 
paid  to  Drezel,  Morgan  &  Oo.  $892,888.24 
by  drafts,  and  sent  Uiem  the  drafts  enclosed 
in  a  letter,  in  which  Nickerson  concurred. 
Drezel,  Morgan  A  Ck>.  receiyed  the  payment, 
and  deliverea  the  pledged  bonds  and  stock  to 
Porter,  accompanying  the  deliyery  with  a 
letter  giying  In  detail  a  list  of  the  stocks, 
bonds,  notes,  agreements  and  papers  held  by 
them  as  collateral  to  the  loan.  One  of  the 
papers  enclosed  by  them  to  Porter  was  a  consent 
Bgned  by  them,  authoriring  New,  as  trustee, 
to  certify  the  remaining  uncertified  |800,000  of 
first  mortgage  bonds  wneneyer  so  requested  to 
to  do  by  Porter.  Porter  associated  with  him- 
•elf  certain  other  persona,  who  entered  into  a 
flubscription  or  syndicate  agreement,  for  the 
purpose  of  buying  in  the  railr^ul,  and  reorganiz- 
hg,  completing  and  extending  it.  By  this  agree- 
ment it  was  provided  that  Porter,  as  the  agent 
«nd  attorney  of  the  parties  concerned,  should 
go  on  "in  his  own  name"  and  foreclose  the  mort- 
gage, sell  the  property,  bid  it  off,  reorganize  the 
company,  and  conyey  the  property  to  be  pur- 
chased under  the  foreclosure  to  the  reorganized 
company.  The  agreement  was,  iu  effect,  one 
by  the  subscribers  to  pay  so  much  money  for 
0o  much  stock  and  bonds  of  the  new  company 
to  be  organized  after  the  foreclosure  and  sale  hy 
Porter.  It  gave  to  Porter  absolute  power  over 
snd  control  of  all  the  bonds  of  the  existing  corn- 


pan; 
fore 


ly,  with  fuU  authority  in  his  own  name  to 

3Cl 


foreclose  the  mortgage  and  reorganize  the  com 
pany  upon  the  foreclosure  puroiase,  and  con- 
duct and  control  the  new  enterprise. 

On  the  26th  of  December,  1884,  Porter  and 
Crawford  entered  into  a  contract,  under  which 
Porter  and  the  syndicate  represented  by  himpur- 
chased  andbecame  the  absoluleowner  of  any  and 
idl  right  Crawford  might  have  to  redeem  from 
Porter  the  bonds  and  stock  he  should  receive 
from  Drexel,  Morgan  A  Co.,  by  paying  to  him 
the  amount  he  should  pay  to  them,  tliis  con- 
tract recognized  the  right  of  Crawford  so  to  re- 
deem the  bonds  and  stock.  Drexel,  Morgan  & 
Co.  did  not  sell  the  bonds  and  stock  at  public 
anction  on  notice,  but  sold  to  Porter  at  private 
sale  their  debt  against  Crawford,  and  ^ut  Porter 
in  their  place  as  to  the  collateral  security  for  the 
debt  Crawford  was  willing  that  Porter  should 
take  the  bonds  and  stock  in  this  way  if  he, 
Crawford,  could  still  have  an  opportunity  to 
protect  his  second  pled^  of  them  to  the  First 
KationalBank  of  Chicago.  By  this  contract 
Ifiei]  Porter  and  his  associates  fixed  the  ulthnate 
price  they  were  willing  to  pay  for  the  bonds 
and  stock,  which  price  left  a  margin  for  the 
bank  after  paying  off  Drexel,  Morgan  A  Co. 
On  the  same  day.and  as  a  part  of  the  same  trans- 
action, Crawford,  by  written  assignment,  trana- 
fened  to  the  First  National  BsuSl  of  Chicago 
all  of  his  ri^t,  title,  and  interest  in  and  to  the 
contract  of  the  same  date  between  himself  and 
TortBT,  and  all  the  rights,  claims,  demands, 
moneyB,  and  payments  he,  Crawford,  might  be 
or  become  entitled  to  by  reason  of  and  under 
that  contract  lliese  two  instruments  simply 
constituted  the  method  pursued  to  protect  the 
bank  in  ita  second  lien  upon  the  bonds  and  the 
stock,  and  were  entered  into  for  the  purpose  of 
securinff  to  it  any  margin  of  value  there  might 
be  in  ue  bonds  and  stock,  after  paying  the 
Drexel,  Morgan  &  Co.  debt 
If  0  U.  8. 


The  amount  of  money  furnished  by  Crawford 
and  expended  in  the  construction  of  the  railroad 
during  the  time  the  Drexel,  Morgan  &  Co. 
loan  was  being  used  in  construction,  and  during 
the  time  after  that  loan  was  exhausted,amounte3 
to  at  least  $260,000,  hi  addition  to  the  moneys 
which  Crawford  had  theretofore  paid  out  for 
such  construction.  The  total  expenditure  in 
constructing  the  Chicago  and  Great  Southern 
railway  was  something  over  $1,000,000,  all  of 
which  came  from  Crawford's  private  means,  and 
from  the  Drexel,  Morean  &  Co.  loan,  except 
some  $40,000  or  $50,000  received  from  aid 
voted  by  some  townships  along  the  line.  The 
mortgage  bonds  involved  in  this  litigation  re- 
present this  $1,000,000  expended  in  construc- 
tion and  the  accrued  interest  thereon.  The 
railroad  from  Yeddo  to  Fair  Oaks  was  opened 
for  business  in  April  or  May,  1884 .  Prior  to  the 
appointment  of  a  receiver,  on  October  28, 1884, 
the  company  did  not  earn  sufficient  money  to 
pay  its  operating  expenses.  No  interest  was 
ever  paid  on  any  of  the  morteage  bonds  issued 
by  the  company.  Crawford  never  received 
anything  from  the  company  for  personal  serv- 
ices or  expenses,  or  any  repayment  of  moneys 
expended  by  him  in  constructing  the  railroad. 

On  October  27,  1884,  John  Hack  and  others 
filed  a  creditors'  bill  in  the  Circuit  Court  of 
Jasper  County,  Indiana,  against  the  Chicago  & 
Great  Southern  Railway  Company  and  Henry  [6621 
Crawfoiti.  On  the  same  day  that  court  en- 
tered an  order  appointing  Philip  B.  Shumway 
receiver.  Afterwards,  on  March  5, 1885,  Craw- 
ford  filed  his  answer  in  the  suit,  disclaiming  all 
interest  in  its  result,  and  upon  that  answer  an 
order  was  entered  that  Crawford  recover  from 
the  plaintiffs  his  costs,  and  that  he  had  no  in- 
terest in  any  controversy  pertaining  to  the 
action.  On  February  26,  1885,  the  court  re- 
moved Shumway  ana  appointed  as  receiver  in 
his  stead  William  Foster.  Tn  the  order  ap- 
pointing Foster  there  was  this  provision: 

"  And  the  court,  as  a  condition  of  the  ap- 
pointment of  said  receiver,  reserves  the  right 
to  make  any  further  order  respecting  the  pri- 
ority and  payment  of  labor  and  supply  claims 
accruing  prior  to  the  reoeiyership  herein  as 
may  hereafter  seem  and  appear  to  the  court  to 
be  equitable  and  Just." 

On  the  4th  of  Amril,  1885,  the  Hack  suit  was 
removed  into  the  Circuit  Court  of  the  United 
States  for  the  District  of  Indiana.  On  the  9th 
of  MaitOi,  1886,  Porter  filed  in  that  court  his 
bill  of  complaint  against  the  Chicago  and  Great 
Southern  Railway  Company,  John  C.  New. 
trustee,  and  others,  alleging  that  New  as  trustee 
refused  to  bring  the  suit,  and  praying  for  the 
foredosuie  of  the  mortgage  of  November  1, 
1881,  and  of  the  deed  of  further  assurance  of 
Aprfl  0. 1888.  On  the  18th  of  April.  1886,  Uds 
glut  and  the  Hack  suit  were  consolidated  under 
the  titie  of  the  Porter  suit  On  April  29, 1885, 
and  Auirust  16, 1886,  orders  were  entered  au- 
tiiorizing  the  receiver  to  issue  certificates  to 
pay  receiver's  indebtedness  and  to  make  needed 
repairs  and  replacements  on  the  railroad.  Un- 
der these  orders  receiver's  certificates  amount- 
ing in  the  aggregate  to  $158,000  were  issued. 
The  railway  company  filed  an  answer  in  the 
consolidated  suit,  admitting  the  averments  of 
the  bill.  A  decree  pro  eanfsuo  was  entered 
against  New,  trustee.    Various  creditors  of  the 
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company  were  made  parties  defendant  to  the 
bill,  tome  being  ludgment  creditors  and  some 
not.  Other  aediton  filed  intervenioe  petii- 
tiona.  In  May.  1885,  the  trustees  or  four 
townships,  two  in  Benton  County  snd  two  Id 
Newton  Countj,  which  had  voted  aid  hi  the 
construction  of  the  railroad  amounting  to  about 

6031  M0,000,  applied  to  the  court  as  trustees  of  com- 
mon schools  to  be  made  defendants  and  to  be 
allowed  to  defend  against  the  foreclosure;  but 
the  application  was  denied. 

In  Juue,  1885,  the  same  trustees,  as  trustees 
of  the  townships  votJnf  aid,  applied  to  be  per^ 
mitted  to  defend  against  the  foreclosure  as 
minority  stockholders.  This  application  was 
denied  on  the  ground  that  under  the  Statutes 
of  Indiana  the  individual  taxpayers  of  the 
townships  which  had  voted  aid  were  entitled 
to  the  benefit  of  the  stock,  in  proportion  to  the 
amount  of  taxes  paid  by  them  respectively. 
Thereupon  John  W.  Swan  and  Cephas  Atkin- 
son, as  taxpayers  of  two  townships,  applied 
for  leave  to  become  defendants  and  to  defend 
against  the  foreclosure.  Without  disposing  of 
Uiat  application  the  court,  on  the  ITth  of  Au- 
gust, 1885,  eclraed  a  decree  of  foredoeure  and 
sale. 

On  the  80th  of  September,  1885,  the  applica- 
tion of  Swan  and  Atkinson  was  reheard  by 
the  court,  and  it  entered  an  order  admitting 
Swan'and  Atkinson  as  defendants,  and  allow- 
ing them  to  file  their  petition  and  answer. 
The  order  contained  this  provision:  "This 
order  shall  in  nowise  a£fect  the  decree  hereto- 
fore made  for  the  sale  of  the  railroad  by  the 
court  or  rights  of  parUjCS  thereunder."  Swan 
and  Atkinson  filed  their  petition  and  sworn  an- 
swer, charging  that  the  mortgage  and  the  bonds 
were  fraudulently  executed  and  issued,  and 
were  without  consideration  and  void,  and  that 
Crawford's  construction  contract  was  fraudu- 
lent and  void.  On  October  8,  1885,  Swan  and 
Atkinson  and  others  filed  a  petition  to  set  aside 
the  foreclosure  decree  of  August  17, 1885,  con- 
taining substantially  the  same  charges  against 
the  mortgage  that  were  contained  in  the  an- 
swer of  Swan  and  Atkinson.  On  the  12th  of 
October,  1885,  ibe  court  set  aside  the  foreclos- 
ure decree  and  made  an  order  giving  the  de- 
fendants thirty-nine  days  in  which  to  take  their 
evidence  "as  to  so  much  of  said  case  as  in- 
volves the  validity  of  the  mortgage  and  mort- 
caffe  debts,  as  the  same  are  described  in  the 
bill  of  said  Porter  and  the  defendants'  an- 
swers." Porter  filed  a  replication  to  the  an- 
swer of  Swan  and  Atkinson. 
Voluminous  testimony  was  taken,  on  which 

064]  the  case  was  heard,  and  a  decree  of  foreclosure 
was  entered  on  the  16th  of  February,  1886. 
That  decree  denied  the  relief  prayed  by  the  an- 
swer of  Swan  and  Atkinson  as  stockholders, 
and  dismissed  their  petition.  It  dedared  that 
1,200  of  the  mortgage  bonds  were  issued  and 
delivered  by  the  company  to  Crawford;  that 
1,000  thereof  were  to  be  accounted  for  by 
Crawford  under  the  construction  contract;  that 
200  of  them  were  delivered  to  Crawford  under 
that  contract;  that  the  1,200  bonds  were  sold 
and  delivered  by  Crawford  to  Porter  and  his 
associates;  and  that  the  remaining  800  of  them 
had  nevet  been  issued.  It  recited  the  making, 
delivery  and  recording  of  the  two  mortgages 
of  November  1, 1881,  and  April  0, 1888;  that 


the  company  defaulted  In  paying  the  interest 
due  July  1, 1882,  on  the  bonds;  that  theie  were 
$201,860  of  hiterest  hi  default  upon  the  bonds 
issued;  and  that  the  mortgages  "  are  valid  and 
binding  obligations  as  against  the"  company, 
and  a  paramount  lien  on  aU  the  property  there- 
hv  conveyed,  "excepting  as  hereinafter  pro- 
vided.'* It  then  proceeded  to  decree  as  fol- 
lows: 

"  Sixth.  That  all  unpaid  valid  claims  acainst 
said  railway  company,  accrued  for  li^t  of 
way,  lands,  labor,  rolling  stock  and  material 
used  in  the  construction  and  betterment  of  said 
railway,  whether  reduced  to  judgment  or  re- 
maining in  open  account,  are  hereby  adjudged 
and  decreed  to  be  prior,  superior  and  para- 
mount to  the  lien  of  the  said  mortgages  or 
deeds  of  trust  and  the  bonds  secured  thereby; 
that  all  unpaid  valid  claims  for  labor,  supplies^ 
rolline  stock  and  material  used  in  the  opera- 
tion (»  said  railway  prior  to  the  appointment 
of  a  receiver,  whether  reduced  to  judgment  or 
remaining  in  open  account,  are  herel^  ad- 
judged and  decreed  to  be  prior,  superior  and 
paramount  in  lien  to  the  said  lien  of  said  mort^ 
gages  or  deeds  of  trust  and  the  bonds  secured 
Uiereby;  and  all  of  said  claims  accrued  in  the 
construction  of  said  railway  and  its  better- 
ment; and  all  of  said  claims  accrued  in  the 
operation  of  said  railway,  prior  to  the  appoint- 
ment of  a  receiver,  as  hereinabove  in  this  par- 
agraph of  this  decree  described,  are  hereby  ad- 
judged and  decreed  to  be  prior,  superior  and 
paramount  in  lien  to  the  lien  of  any  and  all  re- 
ceiver's certificates  issued  under  the  order  of 
this  court  iu  this  cause,  excepting  only  receiv- 
er's certificates  to  the  amount  of  twenty-three  I  865] 
thousand  dollars  ((28,000)  Issued  under  the 
order  of  this  court  of  April  29,  A.  D.,  1885,  the 
proceeds  of  said  certificates  other  than  said 
twenty-three  thousand  dollars  ($23,000)  repre- 
senting construction  or  betterment  of  uUd  rail- 
way. 

''Seventh.  That  all  court  and  receiver's  in- 
debtedness accrued  against  said  property  since 
the  appointment  of  a  receiver  Ishcreby  adjudged 
and  decreed  to  be  prior,  superior,  and  para- 
mount in  lien  to  the  lien  of  said  mortcages  or 
deeds  of  trust  and  the  bonds  secured  uereby.** 

It  then  provided  for  the  sale  of  the  mortgaged 
property  at  public  auction,  by  a  master,  for 
not  less  than  $500,000;  for  the  payment  of  the 
purchase  money  into  Uie  registry  of  the  court; 
and  for  a  reference  to  the  master  to  take  testi- 
mony and  report  his  flndingB  and  such  testi- 
mony as  to  certain  specific  matters,  among 
whidb  was  the  following: 

"5.  The  amount  due  the  several  claimants 
under  the  sixth  paragraph  of  this  decree,  show- 
ing the  amount  due  each  claimant  and  the 
aggregate  amount  due  upon  each  of  the  two 
classes  of  the  claims  mentioned  in  said  sixth 
paragraph." 

On  March  27, 1886,  the  railroad  was  sold  by 
the  master,  and  bought  by  Porter,  for  $501,000 
On  April  5, 1886,  the  sale  was  confirmed  by  the 
court,  and  the  purchaser  -w/ta  empowered  to 
pay,  as  cash,  in  part  payment  of  the  purchase 
money,  all  receiver's  certificates  outstanding, 
then  amounting,  with  interest,  to  $157,884.64, 
the  remainder  of  the  purchase  money,  $848,- 
115.86,  being  paid  hi  cash. 

The  reference  was  had  before  the  master,  and 
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■incliteBtlinonywMtakeDaponit  On  August 
81, 1888,  the  master  fled  his  tint  report  under 
the  reference,  in  which  he  allowed  the  f oUow- 
thg  claims  at  the  following  amounts:  The 
Cleveland  Rolling  MiU  Company,  |99,64a97 ; 
Crerar,  Adams  A  Company,  f  7,809.94 ;  the 
Smith  Bridge  Company,  $80,900.24;  the  Pitts- 
txirgh  Bessemer  Steel  Co.  (Limited),  $12,944,. 
20.  Porter  duly  filed  exceptions  to  these 
allowances.  On  the  8th  of  October,  1886,  the 
master  filed  his  report  as  to  the  daim  of  Irwin, 
allowing  it  at  the  sum  of  $10,960.80.  Porter 
duly  excepted  to  this  allowance.  On  the  9th 
of  October,  1886,  on  a  hearing  on  the  reports 
and  exceptions,  the  court  made  the  following 
decree: 

"First  That  the  said  five  several  defendants, 
claimants,  and  intervening  petitioners  herein- 
before named,  have  each  done  work  or  fur- 
nished materials  whidi  have  been  used  in  the 
construction  and  betterment  of  the  railway  of 
said  Chinago  and  Great  Southern  Railway  com- 
pany prior  to  the  appointment  of  the  receiver 
therezbr,  which  respective  claims  for  such  labor 
and  material  are  valid  claims  against  said  rail- 
way company  to  the  amounts  hereinaf  ternamed, 
and  which  said  amounts  are  adjudged  and  de- 
creed to  be  valid  chdms  under  and  in  pursuance 
of  the  sixth  paragraph  of  the  decree  heretofore, 
on  the  16th  day  of  February,  1886,  entered  in 
this  cause,  prior  and  superior  and  paramount  to 
the  Hen  of  the  mortgages  or  deeds  of  trust  in 
said  decree  mentioned  and  the  bonds  secured 
thereby. 

"Second.  And  the  court  further  finds  that 
there  is  now  in  the  registry  of  this  court,  to  the 
credit  of  this  cause,  the  sum  of  $825,194.27, 
derived  from  the  sale  of  said  propcarty,  and  re* 
maining  after  the  payment  of  all  receiver's  cer- 
tificatesand  certain  oi  the  indebtedness  incurred 
by  the  court  since  it  assumed  the  control  and 
management  of  said  railroad,  and  which  sum 
is  largely  in  excess  of  the  total  amount  of 
claims  filed  or  proven  under  the  terms  of  said 
decree  entered  on  the  16th  day  of  February, 
1886,  including  all  impaid  costs  and  indebted- 
ness incurred  dv  the  court  since  it  took  posses- 
sion of  said  railway  property. 

"Third.  And  the  court  further  finds  that 
there  is  due  to  the  Smith  Bridge  Compony  the 
sum  of  $20,900.24,  with  interest  to  be  added 
from  the  27th  day  of  October,  1884,  at  the  rate 
of  6  per  cent  per  annum. 

"That  there  is  due  to  the  Cleveland  Rolling 
Mill  Company  the  sum  of  $29,648.97,  with  in- 
terest to  be  added  from  the  27th  day  of  Octo- 
ber, 1884,  at  the  rate  of  6  per  cent  per  annum. 

'*That  there  is  due  to  Crerar,  Aoams  A  Ca 
the  sum  of  $7,809.94,  with  interest  to  be 
added  from  the  27th  day  of  October,  1884,  at 
the  rate  of  6  per  cent  per  annum. 

"That  there  is  due  to  the  Pittsburgh  Bessemer 
Steel  Company  the  siun  of  $12,944.20,  with  in- 
terest to  be  added  from  the  27th  day  of  Octo- 
ber, at  the  rate  of  6  per  cent  per  annum. 

"That  there  is  due  Volney  Q.  Irwin  the  sum 
of  $11,450.80,  with  hiterest  to  be  added  from 
the  27th  day  of  October,  1884,  at  the  rate  of  6 
per  cent  per  annum. 

"Which  several  sums  of  money  are  due  to 
said  above  named  parties  respectively,  for  and 
on  account  of  labor  or  material  used  in  the  con- 
struction and  betterment  of  said  railway,  as 
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provided  and  set  forth  in  the  sixth  paragraph 
of  said  decree,  entered  in  said  cause  on  the  1^ 
day  of  February,  1886. 

'^'Itis,therefore,finally  ordered,  adjudged  and 
decreed  bv  the  court  that  the  clerk  of  thiF 
court  shall  pay  out  of  the  said  fond  hi  the 
registry  of  the  court  to  the  credit  of  this  cause, 
the  said  several  simis  of  money,  with  interest  to 
be  computed  thereon,  to  the  said  parties,  re- 
spectivdv,  or  their  solicitors  of  record,  viz. :  To 
the  Smith  Bridge  Company,  the  sum  of  $28,- 
845.54;  to  the  Cleveland  Rolling  Mill  Company, 
the  sum  of  $88,112.82 ;  to  (Serar,  Adams  & 
Co.,  the  sum  of  $8,728.71;  to  the  Pittsburgh 
Bessemer  Steel  Company,  the  sum  of  $14,468,- 
66;  to  Volney  Q.  Irwin,  the  sum  of  $12,789.98. 

"Said  severafpayments  shaU  be  made,  with 
interest  at  the  rate  of  6  per  centum  per  annum 
from  the  date  of  the  entry  of  this  decree,  hi  full 
payment  and  discharge  ox  said  respective  claims 
against  said  railway  proper^  and  franchises." 

Porter  has  appealea  separately  from  each  of 
these  decrees  and  orders  of  payment,  and  these 
are  the  appeals  now  presented  for  considera- 
tion. 

It  is  alleffed  that  the  circuit  court  erred  in 
decreeing  the  several  claims  of  these  five  appel-  reaoi 
lees  to  be  liens  on  the  railroad  and  property  of  '  ^ 
the  original  Chicago  and  Great  Southern  Rail- 
way Company  superior  to  the  lien  of  the  mort- 
gage of  November  1,  1881 ;  and  that  it  also 
erred  in  decreeing  these  claims  to  be  liens  on 
the  railroad  and  property  of  the  consolidated 
company  superior  to  the  lien  of  the  mortgage 
of  April  9, 1888,  conveying  the  railroad  and 
proper^  formerly  known  as  the  Chicago  and 
Block  Coal  Railroad. 

It  is  urged,  in  the  maintenance  of  the  decree 
below,  that  the  relations  which  Crawford  sus- 
tained towards  the  several  appellees  when  their 
claims  respectively  accrued,  and  his  relations  to 
the  railway  company,  were  such  as  \o  preclude 
him  from  acquiring  the  mortgage  bonasin  con- 
troversy to  the  prejudice  of  the  apijellces;  that 
his  construction  contract  was  fraudulent  and 
void  as  against  the  appellees,  as  creditors  of  the 
company;  that,  as  between  him  and  the  appel- 
lees, he  is  estopped,  by  the  provisions  of  his 
construction  contract,  irom  ciaimiDg  the  riffht 
to  a  prior  lien  upon,  or  an  equal  distribntion 
of,  the  proceeds  of  sale  of  the  property  of  the 
company;  that  the  legal  situation  was  that  of  a 
nominal  corporation  vested  with  the  legal  title 
to  its  property  for  the  uhc  of  Crawford  as  sole 
beneficiary;  that  Dull  andMcCormick  received 
the  bonds  subject  to  the  same  equities  against 
them  which  could  be  urged  while  they  were  in 
Crawford's  possession;  that  the  equities  of  the 
appellees  against  the  $1,000,000  of  bonds,  in  the 
hands  of  Drezel,Morean  &  Co.,  were  precisely 
what  they  were  while  the  bonds  were  in  the 
hands  of  Crawford;  that  the  appellees  are  en- 
titled, in  equity,  to  be  paid  out  of  the  assets  of 
the  company  the  amounts  of  their  respective 
claims  in  preference  to  Crawford;  that  all 
rights  which  Nickerson  and  Porter  might  have 
had  to  be  subrogated  to  the  position  of  Drexel, 
Morgan  &  Co.  were  lost  by  the  syndicate  agree- 
ment of  December  26,  1884;  thai  the  leal 
effect  of  that  agreement  was  a  purchase  oy 
Porter  directly  from  Crawford ;  that  the 
amounts  in  controversy  on  these  appeals  are  a 
part  of  the  purchase  price  of  the  securities  on 
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such  purchase  of  Ihem  by  Porter,  reserved  by 
him  to  be  paid  either  to  Crawford  or  to  the  ap- 
pellees; that  the  real  coDtroversY  here  is  oe- 
tween  Crawford  and  the  First  National  Bank 
of  Chicaffo  on  the  one  hand  and  the  appellees 
on  the  other;  that  the  appellant  had  no  interest 
in  that  controversy;  that,  by  the  purchase  of 
the  securities  under  the  syndicate  agreementp 
Porter  was  charged  with  full  notice  of  all  the 
facts  from  which  the  equities  of  the  aopellees 
against  Crawford  and  the  mortgage  bonos  arise; 
that  the  First  National  Bank  acquired  no  better 
rights  against  the  appellees,  by  the  assignment 
to  it  of  Crawford^  interest  m  the  syndicate 
agreement,  than  Crawford  himself  had;  that 
the  equities  of  the  appellees  to  be  i>aid  the 
amounts  due  to  them  out  of  the  fund  in  court 
are  superior  to  those  of  Porter,  as  the  nominal 
party,  and  to  those  of  Crawford,  as  the  real 
party;  and  that  Porter,  by  reason  of  his  owner- 
ship and  possession  of  over  $700,000  of  unpaid 
capital  stock  of  the  company,  had  no  right,  as 
against  the  appellees,  to  foreclose  the  mortgage 
for  the  benefit  of  his  bonds  until  the  claims  of 
the  appellees  should  first  be  paid. 

The  considerations  which  seem  to  ns  to  show 
that  the  circuit  court  erred  in  awarding  priority 
to  the  claims  of  these  creditors  over  ttie  mort- 
gage bonds,  are  few  and  controlling. 

The  mortgai^es  and  the  bonds  are  valid  and 
binding  as  against  the  company;  the  company 
owes  a  large  debt  for  the  construction  of  its 
road,  which  is  represented  by  the  bonds;  there 
was  no  bad  faith,  irregularity,  deceit  or  fraud 
in  the  execution  of  me  mortgages  or  in  the 
issuing  of  the  bonds  thereunder;  the  bonds  in 
the  hands  of  Porter  represent  actual  values  re- 
ceived by  the  company;  they  represent  the  en- 
tire purchase  money  that  was  paid  for  the  Chi- 
cago and  Block  Coal  Railroad,  extending  south 
from  Attica  to  Teddo;  they  represent  all  the 
mon^  that  was  paid  directly  by  Drexel,  Mor- 
gan &  Co.,  throu£[h  their  asent,  for  the  con- 
struction of  the  railroad  north  of  Attica,  a  con- 
siderable portion  of  which  money  was  paid  to 
these  five  appellees;  they  represent  aU  the 
money  that  was  paid  by  Crawford  out  of  his 
own  means  for  the  construction  of  the  new  rail- 
road north  of  Attica;  in  fact,  they  represent  all 
the  money  that  has  ever  been  paid  bv  the  com- 
pany for  the  Chicago  and  Block  Coal  Railroad 
and  for  the  construction  of  the  sixty  miles  of 
new  road  from  Attica  to  Fair  Oaks,  excepting 
only  some  $40,000  or  $60,000  received  from  aid 
voted  by  townships. 

To  the  objection,  that,  at  the  time  the  mort- 
ffage  of  November  1. 1881,  was  executed  and 
Die  bonds  were  issued,  Crawford  owned  the  en- 
tire stock  of  the  company  and  dominated  the 
board  of  directors,  and  that  the  mortgage  and 
bonds  were  issued  under  his  dictation  and 
coercion,  even  if  such  an  objection  could  be 
legally  tenable,  it  is  a  sufficient  answer,  that, 
when  the  mortgage  was  made,  and  the 
$1,000,000  of  bonds  were  issued  and  pledged  to 
Dull  and  McCormick,  Crawford  was  not  a  di- 
rector or  officer  of  the  company.  Foster  was 
its- president,  and  he  and  his  associates  consti- 
tuted the  entire  board  of  directors,  and  they  re- 
mained in  full  control  until  March  15,  1882. 
That  this  board  was  not  dominated  or  con- 
trolled by  Crawford  is  shown  by  the  fact  that 
when,  on  Februaiy  7, 1888,  eleven  days  after 
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Crawford  had  delivered  in  pledge  to  Dull  and 
McCormick  the  $1,000,000  of  bonds,  Crawford 
asked  the  board  to  enter  into  a  construction  con* 
tract  with  him,  and  sent  them  a  draft  of  the 
contract  which  be  desired,  the  board  unani- 
mously rejected  it  At  the  time  tiie  mortgage 
was  executed,  and  at  the  time  the  bonds  were 
issued  and  ];>ledffed  to  DoH  and  McCormick, 
Crawford  held  $50,260  par  value  of  the  stock 
and  Foster  held  $10,000  par  value  of  it.  The 
mere  fact  that  Crawford  owned  a  majority  of 
the  stock  did  not  give  him  the  legal  control  of 
the  company;  nor  from  such  ownership  can 
tlie  legal  inference  be  drawn  that  he  dominated 
the  b^ird  of  directors.  Pullman  BaUaee  Car 
Co.  V.  MiMowi  Bki.RCo.  116  U.  8.  687,  695 
[29:499,  601]. 

The  circumstances  attending  the  issuing  of 
the  $1,000,000  of  bonds  show  that  they  were 
issued  bv  Foster  and  his  board  of  directora  in 
good  faith,  and  kurgely  for  indebtedness  of  the 
company  then  existmg.  There  is  no  foimda- 
tion  for  the  suggestion  that  the  mortgage  and 
the  bonds  were  without  consideration;  nor  does 
it  lie  in  the  mouths  of  these  appellees  to  raise 
the  objection  as  to  the  absence  of  a  legal  board 
of  directors  of  the  company;  for,  if  the  mort- 
gage and  the  bonds  are  mvalid  for  want  of  such 
legal  board,  and  for  want  of  the  legal  existence 
of  the  corporation,  the  contracts  between  these 
appellees  and  the  company,  upon  which  their 
claims  are  based,  are  invalid  for  the  same  rea- 
son, and  the  consolidation  by  which  the  com- 
pany procured  the  Chicago  and  Block  Coal 
Company's  road  would  be  void,  and  that  road 
would  be  free  from  aU  debts  incurred  by  the 
Chicago  and  Great  Southern  Railway  Com- 
pany. Moreover,  the  directors  were  airecton 
defiieto,  who  held  themselves  out  to  the  world 
as  such,  under  such  circumstances  that  their 
official  acts  bind  the  corporation  and  all  pcrw 
sons  who  claim  under  it 

The  claims  of  the  appellees  are  for  the  orig- 
inal constructiou  of  the  railroad.  This  is  not 
a  case  where  the  proceeds  of  the  sale  of  the 
property  of  a  railroad,  as  a  completed  structure, 
open  for  travel  and  transportation,  are  to  be 
applied  to  restore  earnings  which,  instead  of 
having  been  applied  to  pay  operating  expenses 
and  necessary  repairs,  have  been  mverted  to 
pay  interest  on  mortgage  bonds,  and  the  im- 
provement of  the  mor^^ged  property,  the  debts 
due  for  the  operating  expenses  and  repain  hav- 
inff  remained  unpaia  when  a  receiver  was  ap- 
pomted.  The  equitable  principles  upon  which 
the  decisions  rest,  applying  to  the  payment,  out 
of  the  proceeds  of  toe  sale  of  railroaa  property, 
of  such  debts  for  operatina;  expenses  and  neces- 
saiy  repairs,  are  not  apphcable  to  claims  such 
as  the  present,  accrued  for  the  original  con* 
struction  of  a  raihoad  while  there  was  a  sub- 
sisting mortgage  upon  it  These  five  appellees 
gave  credit  to  the  company  for  thehr  work.  It 
was  construction  work,  and  none  of  it  was  for 
operating  expenses  or  repairs,  and  none  of  it 
went  towards  keeping  a  completed  road  in  op-> 
eration,either  in  the  way  of  kbor  or  of  materiaL 
When  these  claims  accrue,  the  road  of  ihe 
company  had  not  been  opened  for  use.  Tho 
claims  accrued  after  the  mortoage  had  been  ex- 
ecuted and  recorded,  and  aner  $1,000,000  of 
the  bonds  secured  bv  it  had  been  issued  and 
pledged  to  innocent  oana  Jld§  holden  for  vaiue. 
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We  are  «iot  aware  of  any  well  considered  ad- 
Judged  case  which,  in  the  absence  of  a  statatory 
proYision,  holds  that  unsecured  floating  debts 
lor  construction  are  a  lien  on  a  railroad  superior 
to  the  lien  of  a  valid  mortgage  duly  recorded, 
and  of  bonds  secured  thereby,  and  held  by  bona 
fide  purchasers  for  yalue.  The  authorities  ai-c 
all  the  other  way. 
[672]  On  the  facts  of  this  case,  the  mortgage  and 
the  bonds  are  not  affected  by  the  existence  of 
Crawford's  conslruction  contract,  which  was 
made  on  the  18th  of  March,  1882,  after  the  is 
suing  of  the  bonds  and  the  pledging  of  them  to 
Dull  and  McCormick.  The  amount  of  those 
bonds  constitute  the  present  value  of  the  entire 
railroad  property.  By  the  construction  con- 
tract, Crawford,  in  consideration  of  the  bonds 
and  stock  which  he  was  to  receive  under  it., 
bound  himself  not  only  to  complete,  but  to  equip 
the  road.  The  contract^as  not  an  unfair  one. 
It  was  performed  in  part.  Only  $200,000  of  the 
bonds  were  issued  after  the  construction  con- 
tract was  made.  At  the  date  ol  that  contract, 
Crawford  was  a  large  creditor  of  the  company 
for  money  advanced  by  Mm  and  expended  In 
construction.  He  had  been  advancing  from 
bis  own  means  large  amounts  of  money,  and 
it  was  to  reimburse  to  him  the  9800,000  or 
$400,000  of  his  own  means  already  expended  in 
tiie  work,  and  to  enable  him  to  complete  the 
payment  for  the  Chicago  and  Block  Coal  Rail- 
road, and  to  proceed  witb  the  work  of  con- 
struction, that  the  $1,000,000  of  bonds  were  is- 
sued to  Idm.  AU  the  money  received  by  the 
company  for  the  bonds  went  mto  the  properly. 
The  property  produced  by  that  money  has 
never  been  worth  what  was  expended  in  its  pro- 
duction. From  the  date  of  the  construction 
contract,  the  company  was  never  able  to  issue 
or  deliver  a  single  bond  under  it,  except  by  the 
consent  of  Dulland  McCormick,  or  ox  Drexel, 
Morgan  &  Co.,  the  parties  who  held  the  bonds 
and  stock  in  pledge.  The  advances  of  money 
made  by  Crawford  after  the  date  of  the  con- 
struction contract  were  made  without  any  se- 
cnri^  to  him,  Bvery  bond  issued  after  the 
date  of  the  contract  with  Drexel,  Morgan  A  Co. 
was  required  by  that  contract  to  be  delivered 
directly  to  them,  as  additional  security  to  them. 
Crawford  realized  no  profits  out  of  the  mort- 
gaged property,  and  never  received  anything 
for  his  services,  or  any  reimbursement  of  the 
large  sums  of  money  he  expended  in  this  work. 
On  these  facts,  it  is  hnpossible  to  see  that  the 
existence  of  the  constructkm  contract  can  have 
any  bearing  upon  the  case.  Under  any  cir^ 
cumstanoes,  no  contract  under  which  about 
TATjii  '^^y  °"^^  ^'  railroad  had  been  constructed 
fOT^j  would  be  held  invalid  for  the  reasons  assigned 
in  this  case,  without  the  repayment  to  the  con- 
tractor of  the  amount  actually  expended  by 
him  in  good  faith  under  the  contract,  nomas 
T.  BrownvOU,  Ft,  K.  db  P.  R  B.  Co,  100  U. 
&  622,  526  [27: 1018, 1010]. 

Moreover,  it  is  a  well  settled  principle  that 
flubflequent  creditors  cannot  be  heard  to  im- 
peach an  executed  contract,  where  their  deal- 
ings with  the  the  company,  of  which  they  claim 
the  benefit,  occurred  after  the  contract  became 
an  executed  contract.  Graham  y.  B.  B,  Co.  102 
U.  8.  148  [26: 1061.  The  claims  of  all  the  ap- 
pellees except  the  Cleveland  RoUing  Mill  Com- 
pany accrued  after  the  oonstmction  contract 
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was  made.  As  lo  that  Company,  it,  after  the 
construction  contract  was  made,  and  while 
Crawford  was  carrying  on  the  work  of  con- 
struction under  it,  knowingly  received  on  ac- 
count of  its  claims  money  which  came  directly 
from  Drexel,  Morgan  <&  Co.,  as  a  result  of  the 
pledge  of  the  hoods  to  that  firm. 

Dull  and  McCormick.  Drexel,  Morgan  A  Co. , 
and  Porter  were  respectively,  in  succession, 
purchasers  in  good  faith  of  these  bonda,  as  ne- 
gotiable commercial  securities,  without  notice 
of  any  irregularity  or  infirmity  in  them;  and  are 
entitled  to  the  benefit  of  the  principles  appli- 
cable under  such  circumstances.  Porter  paid 
to  Drexel,  Morgan,  &  Co.  more  than  $802,000 
in  money  for  the  bonds,  and,  under  all  drcum- 
stances,  is  entitled  to  protect  his  title  by  that  of 
Drexel,  Morgan  &  Co.,  and  through  them,  by 
the  title  of  Dull  and  McCormick. 

It  is  contended  for  the  appellees  that  Porter 
did  not  purchase  the  bonds  from  Drexel,  Mor- 
gan &  Co.  but  bought  them  directly  from  Craw- 
ford. The  evidence  shows  that  Crawford,  after 
January  27,  1882.  the  date  at  which  he  pledged 
the  $1,000,000  of  bonds  to  Dull  and  McCormick, 
never  had  one  of  those  bonds  in  his  possession  or 
under  his  control.  DuU  and  McCormick,  not 
Crawford,  delivered  the  bonds  to  Drexel,  Mor- 
gan &  Co. ,  upon  the  pavment  to  them  by  Drexel. 
Morgan  «&  Co.  of  the  debt  due  to  them  on  account 
of  the  purchase  of  the  Chicago  and  Block 
Coal  Raihroad.  The  $200,000  of  bonds  issued 
after  the  negotiation 'of  the  loan  from  Drexel, 
Morgan  &  Co.  were  at  once  delivered  to  them, 
under  their  contract  of  pledge.  This  pledge 
vested  in  them  the  legal  title  to  the  bonds,  and 
Porter  purchased  that  legal  title  from  them.  In  [674] 
opposition  to  this  view,  it  is  urged  thai  toA 
terms  of  the  written  agreement  between  Craw- 
ford and  Porter  of  December  26, 1884,  show  that 
the  purcliase  by  Porter  was  from  Crawford;  but 
the  true  purport  and  effect  of  that  instrument 
is.  as  before  stated,  a  sale  bv  Crawford  to  Porter 
and  his  associates  of  Crawford's  right  to  redeem 
the  bonds  from  Porter  and  his  associates  by 
paying  tbe  amount  of  money  which  Porter  had 
paid  to  Drexel,  Morgan  &  Co.  By  the  oua- 
tract  of  June  26,  1^  between  Porter  and 
Nickerson  and  Drexel,  Morgan  A  Co.,  the 
former  bound  themselves  to  pay  to  the  latter 
Crawford's  debt  to  them,  upon  receiving  from 
them  the  stock  and  bonds  which  they  held 
as  collateral  to  the  debt.  Kickerson  assigned 
to  Porter  his  interest  in  this  contract,  and  Porter 
paid  to  Drexel,  Morgan  &  Co.  the  amount 
of  Crawford's  debt  to  them,  and  took  from 
them  the  bonds  pledged  to  them  by  Crawford 
as  collateral.  By  this  transaction  Porter  be- 
came the  owner  of  the  legal  title  to  the  bonds, 
and  was  subrogated  to  aU  the  rights  of  Drexel, 
Morgan  &  Co.  in  them.  The  contract  of  De- 
cember 26, 1^,  between  Crawford  and  Porter, 
merely  extinguished  Crawford's  right  to  re- 
deem the  pledged  bonds.  Under  these  circum- 
stances, whatever  it  was  that  Porter  purchased 
from  Crawford,  the  former  would,  m  equity, 
be  subrogated  to  all  the  rishts  of  Drexel,  Mor- 
gan &  Co.,  and,  through  them,  to  all  the  rights 
of  DuU  and  McCormid^ 

Certain  clauses  in  the  agreement  between 
Crawford  and  Porter  of  December  26, 18^,  are 
cited  as  creating  an  equity  or  Hen  in  favor  of 
the  appellees.    By  one  clause  in  the  i 
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4]i6  syndicate  represented  by  Porter  agrees: 
''Second.  To  pay  and  clear  off  any  and  all 
claims  against  said  Chicago  and  Great  South- 
ern Railway  Company  which  may  be  decided 
by  the  court  to  be  liens  upon  the  said  line  of 
railway  paramoimt  to  tlie  lien  of  the  bonds  and 
coupons  secured  by  the  trust  deed  to  said  John 
C.  New,  dated  November  1, 1881,  or  which  the 
court  may  decide  shall  be  equitably  payable 
out  of  the  proceeds  of  the  sale  of  the  said  line 
of  railway  prior  to  any  payment  of  the  said 
bonds  or  coupons,  includmg  therein  any  and 
all  claims  for  right  of  way  and  depot  grounds, 

^"7^}  enffine  house  and  station  buildings, water  tanks 
and  shops,  between  Fair  Oaks  and  Yeddo,  both 
inclusive,  bridges  and  other  structures  hereto- 
fore built  and  put  in  place  on  said  railway,  and 
essential  to  the  operation  thereof,  but  the  title 
to  which  is  not  in  said  railway  company,  and 
which  the  court  may  decide  must  be  paid  for 
in  preference^  to  said  bonds,  and  also  any  and 
all  indebtedness  incurnid  by  the  receiver  in  pos- 
sesion of  said  property  prior  to  January  15, 
1885,  and  not  paid  out  of  moneys  earned  l^ 
the  operation  of  said  road  prior  to  January  16. 
1885.  By  the  same  inslniment,  Crawford 
agrees  as  follows:  "Section  5.  The  party  of  the 
first  part  hereby,  in  consideration  of  the  prem- 
ises, guarantees  and  agrees  that  the  claims,  liens, 
and  other  possible  indebf  odncss  mentioned  in 
subdivision  tvr>,  which  shall  be  held  to  be  prior  in 
right  to  payment  over  said  twelve  hundred  bonds 
and  oouporst  shall  not  in  any  event  exceed 
the  sum  o:  ne  hundred  thousand  dollars 
($100,000)." 

These  clr'^ees  do  not  create  the  lien  or  equity 
supposed.  They  leave  the  question  aa  to  the 
existence  of  any  mch  "claims,  liens,  and  other 
possible  indebtedness,"  mentioned  in  the  agree- 
ment, to  be  adjudicated  by  the  court,  and  also 
leave  to  be  decided  by  the  court  the  question  of 
the  priority  of  such  claim 9  over  the  bonds,  and 
merely  provide  for  the  rights  of  the  parties  as 
between  themselves  in  case  the  court  establishes 
such  priority.  As  before  said,  the  purpose  of 
Crawford,  in  making  the  agreement  of  Decem- 
ber 26,  1884,  was  to  protect  the  second  pledge 
of  the  bonds  and  stock  to  the  First  National 
Bank  of  Chicago,  he  having  put  into  the  con- 
struction of  the  railroad  about  $100,000  of  the 
money  which  he  had  borrowed  from  the  bank; 
and  he  immediately  assigned  to  the  bank  all 
bis  interest  in  the  contract  with  Porter.  The 
contract  between  Porter  and  Crawford,  and 
that  between  Crawford  and  the  bank,  having 
been  entered  into  in  contemplation  of  the  pur- 
chase of  the  bonds  from  Drexel,  Morgan  &  Co. 
by  Porter,  the  legal  relation  of  the  appellees  to 
the  company  and  to  its  property,  as  unsecured 
holders  of  construction  claims,  was  not  affected 
by  these  transactions,  so  as  to  ^ve  them  any 
neater  rights  against  the  mortgaered  pn^rty 
than  they  had  previously  had.  In  any  event, 
as  before  said,  the  bonds  would  be  sustained  in 

[6761  the  hands  of  Porter,  as  a  first  lien,  to  the 
amount  actuaUy  advanced  upon  the  faith  of 
the  pledge  of  them  and  expended  in  construct- 
ing the  railroad,  with  interest.  It  is  found  by 
the  final  decree  that  there  is  now  in  court 
$826,194.27  derived  from  the  sale  of  the  mort- 
~  properly.  All  the  money  advanced  by 
tl,  Morgan  &  Co.,  went  direcUy  into 
Iiroperty.    The  amount  paid  by  Porter 


to  Drexel,  Momun  A  Co.,  on  Janoaiy  18, 188S, 
was  $8Q2,868.&,  exceeding  by  $07,168.97  tha 
entire  net  proceeds  in  cotut,  saying  nothing 
about  interest  for  over  two  years  on  the  amount 
paid  by  Porter.  This  view  is  entirely  con- 
clusive of  this  case,  and  shows  that  there  is  no 
fund  in  court  arising  from  the  sale  of  the  prop 
erty  that  can  upon  any  principle  be  held  appu- 
cable  to  the  payment  of  the  construction  claims 
of  these  appellees;  and  this  is  irrespectiye  of 
the  fact  that^  in  addition,  Crawford  put  into 
this  property,  in  good  faith,  out  of  his  ovm  in- 
dividual means,  the  further  sum  of  $600,000. 

It  is  contended,  however,  that  Crawfoid  was 
all  the  time  substantially  the  owner  of  the  en- 
tire railroad  property,  and  that  the  claims  of  tha 
appellees  were  debts  due  to  them  from  Craw- 
ford  for  work  and  material  in  constructing  his 
railroad,  and  that  these  claimants  have  a  lien,  in 
this  way,  superior  to  the  lien  of  the  mortgage 
bonds.  In  answer  to  this  view,in  addition  to  the 
su^ffestionsalready  made,and  treatingCrawford 
as  the  owner  of  the  railroad,  it  mav  be  said  that 
the  rights  of  Porter  would  be  no  different  from 
his  rights  as  dealing  with  the  company  as  owner 
of  the  property.  The  delivery  by  Crawford  of 
the  bonds  secured  by  a  mortgage  made  by  him^ 
self  on  the  railroad,  to  a  third  person,  for  a  valu* 
able  consideration,made  the  mortgage  a  valid  se- 
curity, and  made  the  bonds  In  the  hands  of 
Dull  and  McCormick  avalid  lien  on  the  railroad. 
An  owner  of  a  railroad,  though  he  may  be  in 
debt  to  those  who  aid  in  constructing  it  by 
furnishing  materials,  may  still  execute  a  mort* 
gage  on  it  which  will  be  good  against  unsecured 
creditors.  No  more  than  this  was  done,  upon 
the  theory  we  are  now  considering.  The  cred- 
itors would  have  no  lien  superior  to  the  lien  of 
the  bonds.  The  mortgage  was  recorded,  and 
the  $1,000,000  of  bonds  were  issued  before  the 
claims  accrued.    It  results  from  these  views 


that  the  entire  purchase  money  now  in  court, 
arising  from  the  foreclosure  sale,  after  paying 
the  costs  and  the  receiver's  indebtedness,  should 


be  paid  out  upon  the  bonds  and  coupons  se- 
cured by  the  mortgage,  in  preference  to  the  pay* 
ment  of  the  claims  of  the  ^pellees,  such  net 
amount  being  less  than  the  amount  of  money 
advanced  by  Drexel,  Morgan  &  Co.  on  the 
pledge  of  the  bonds  and  reimbursed  to  them  by 
Porter. 

It  has  been  contended  for  the  appellees,  that 
the  appeals  by  Porter  now  under  consideration 
are  appeals  only  from  the  decree  of  October  9, 
1886;  that  be  did  not  perfect  any  appeal  ttook 
the  decree  of  February  16,  1886;  that  the  latter 
decree  was  a  final  decree;  that  the  errors  which 
Porter  now  insists  on  were  errors  committed  in 
entering  the  decree  of  February  16,  1886;  and 
that  none  of  the  errors  now  assigned  can  beooo- 
sidered  by  this  court,  because  of  the  want  of 
anv  appeal  from  the  decree  of  February  16^ 
1886,  and  because  the  adjudications  now  com> 
plained  of  were  made  by  that  decree,  and  not 
by  the  decree  of  October  9, 1886. 

It  is  a  sufficient  answer  to  these  contentionn 
to  say  that  the  decree  of  February  16,  1886. 
though  a  final  decree  of  foreclosure  and  sale  aa 
respected  the  interest  of  the  mortffu^r,  and  in 
some  other  respects,  was  not  a  final  decree  in  re* 
spect  of  the  matters  involved  in  these  appeals. 
The  sixth  clause  of  that  decree  merely  provided 
that  all  unpaid,  valid  claims  against  the  oom^ 
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pany  for  ririit  of  way,  lands,  labor,  rolling  stock 
and  material  used  in  the  construction  and  bet- 
terment of  the  ndlway  were  prior,  superior  and 
paramount  to  the  lien  of  the  mortgages  and 
the  bonds;  but  determined  nothing  as  to  who 
were  the  holders  of  such  claims,  or  as  to  what 
were  their  amounts.  It  designated  no  persons 
who  could  be  appellees  in  any  appeal  by  Porter 
in  respect  of  such  claims,  and  it  provided  for  a 
reference  to  ascertain  who  were  the  several 
claimants  under  the  sixth  paragraph  of  the  de- 
cree, and  what  were  the  amounts  due  to  Uiem 
severally.  The  first  and  only  decree  from 
which  rorter  could  appeal,  in  respect  of  the 
claims  of  these  appellees,  was  the  decree  of  Oc- 
tober 9, 1886.  The  sale  made  under  the  decree 
of  February  16, 1886,  was  not  made  subject  to 
1 67  8]  any  claim  of  any  of  these  appellees.  An 
amendment  of  that  decree,  made  on  the  2d  of 
March,  1886,  prior  to  the  sale,  provided  "  that 
the  sale  of  the  properly  hereinbefore  ordered 
ahaU  pass  to  the  purchaser  a  title  thereto  free 
and  discharged  of  all  liens  and  claims,  includ- 
ing the  two  classes  of  claims  mentioned  in  the 
sixth  paragraph  of  said  decree.**  The  question  of 
the  existence  ana  priority  of  those  claims  is,  there- 
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fore ,  one  open  for  consideration  on  these  appeals. 

The  various  questions  above  stated  as  being 
raised  by  the  appellees,  which  are  not  particu- 
larly adverted  to,  have  been  fully  considered, 
and  it  is  not  regarded  as  necessary  to  further 
remark  upon  them,  or  upon  the  special  points 
made  in  regard  to  the  puticular  claims  of  the 
appelles,  as  the  views  on  which  we  have  rested 
the  case  seem  to  us  to  be  controlling  on  those 
questions  and  points. 

The  decree  of  the  Circuit  Court,  made  Oc- 
tober 9, 1886,  is  reversed,  in  so  far  as  it  de- 
crees that  the  claims  of  tne  five  appellees  are 
prior,  superior,  and  paramount  to  the  lien  of 
the  mortgages  or  deeds  of  trust  mentioned  in 
the  decree  of  February  16,  1886,  and  of  the 
bonds  secured  thereby;  and  in  so  far  as  it  pro- 
vides for  the  payment  to  the  appellees,  out  of 
the  fund  in  the  registry  of  the  court,  of  the 
several  sums  of  money  specified  in  the  said  de- 
cree of  the  9th  of  October,  1866;  and  the  case 
is  remanded  to  the  circuit  court,  with  a  direc- 
tion to  take  such  further  proceedings  as  shall 
not  be  inconsistent  with  this  opinion. 
Tra&oapj.   Test: 

James  H.  MoKenney,  Clerk,  Sup.  Oourt,  U.  & 
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ment  and  86nleDC6of  aoonrt 
JttriBdiclkm  to  indict  and  tiy  him,  and  he 
not  he  ideaaed;  and  respondent  piaya  the  jndc- 
ment  of  thia  court,  that  the  role  entered  her^ 
against  him  he  dischazged,  and  the  prayer  of 
thepetition  he  denied."^ 

l^e  Attorney-General  of  the  United  States 
and  the  District  Attorney  for  the  Eastern  Dis- 
trict of  Yixdnia  appeared  in  opposition  to  the 
motion,  and  thus  tne  merits  of  the  case  were 
fully  presented  upon  the  i^lication  for  the  is- 
sue of  the  writ 

Upon  prindpks  which  may  he  considered  to 
he  well  settled  in  thisoourt  it  can  haye  no  ri^t 
to  issue  this  writ  as  a  means  of  reviewing  the 
Judgment  of  the  circuit  court  simply  upon  the 
ground  of  error  in  its  proceedings;  hut  if  it  shall 
appear  that  the  court  had  no  Jurisdiction  to 
render  the  Jud|nnent  which  it  gave,  and  under 
which  the  petttioner  is  held  a  prisoner,  it  is 
within  the  power  and  it  will  he  the  duty  of  this 
court  to  order  his  discharge.  The  Jtmsdiction 
of  that  court  is  denied  in  this  case  upon  two 
principal  grounds:  the  first  of  these  relates  to 
matters  connected  with  the  impaneling  of  the 
sprand  Jury  and  its  competency  to  fina  the  in- 
aictment  under  which  the  petitioner  was  con- 
victed; the  second  refers  to  a  change  made  in 
the}inaictment,  after  it  was  found,  oy  striking 
out  some  words  in  it,  and  then  proceeding  to 
try  the  prisoner  upon  the  indictment  as  thus 
changed.  We  will  proceed  to  examine  the  lat- 
ter groimd  first 

Section  5209  of  the  Revised  Statutes  of  the 
United  States,  under  which  this  indictment  is 
found,  reads  as  follows: 

"Every  president,  director,  cashier,  teller, 
clerk,  or  agent  of  any  association,  who  emhez- 
des,  ahstracts,  or  willfully  misapplies  any  of 
the  moneys^  funds,  or  credits  of  the  association; 
or  who,  without  authority  from  the  directors, 
issues  or  puts  in  drculatfon  any  of  the  notes  of 
the  association;  or  who,  without  such  author- 
ity, issues  or  puts  forth  any  certificate  of  de- 
posit, draws  any  order  or  hill  of  ezchsmge, 
makes  any  acceptance,  assigns  any  note,  hond, 
draft,  hill  of  exchange,  mortgage.  Judgment, 
or  decree;  or  who  makes  any  false  entry  in  any 
hook,  report,  or  statement  of  the  association, 
with  intent,  in  either  case,  to  injure  or  defraud 
the  association  or  any  other  company,  hody 
politic  or  corporate,  or  any  individual  person, 
or  to  deceive  any  officer  of  the  associatton,  or 
any  agent  appointed  to  examine  the  afEsin  of 
any  such  association;  and  every  person  who  with 
like  hitentaids  or  ahets  any  officer,  derk,  or 
agent  in  an^  violation  of  this  section,  shall  he 
deemed  guilty  of  a  misdemeanor,  and  shall  he 
imprisoned  not  laai  than  five  years  nor  moie 
than  ten." 

Section  6211  requires  every  hanking  assoda- 
tion  organized  under  this  Act  of  Ckmgress  to 
"make  to  the  Comptroller  of  the  Currency  not 
less  than  five  r^>orts  during  each  year,  vcSrified 
hy  the  oath  or  affirmation  of  the  president  or 
cashier  of  such  association,  and  attested  hy  the 
signatures  of  at  least  three  of  the  directors." 

The  indictment  in  this  case,  which  contains 
hut  a  single  count,  and  is  very  long,  sets  out 
one  of  these  reports,  made  on  the  17th  day  of 
March,  1886,  hy  the  petitioner,  as  cashier,  and 
Charles  E.  Jenkins,  John  B.  Whitehead,  and 
Orlando  Windsor,  as  directors,  of  the  Exchange 
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National  Bank  of  Norfolk,  a  national  hanking 
association.  The  indictment  abo  points  out 
numerous  false  statements  in  this  repOTt,  which, 
it  is  aUeged  in  the  early  part  of  it  were  made 
'*with  intent  to  injure  and  defraud  the  said  as- 
sociation and  other  companies^  hodies  politic 
and  corporate,  and  individual  persons  to  the 
Juron  aforesaid  unknown,  and  with  the  intent 
then  and  there  to  deceive  any  agent  appointed 
hy  the  Comptroller  of  the  Owmacy  to  examine 
the  affairs  of  said  association.''  Following  this 
alleffation  come  the  apedfications  of  the  par^ 
ticoJars  in  which  the  report  is  false,  and  the 
concluding  part  oharires  that  the  defendants, 
"and  each  of  them,  did  then  and  there  well 
know  and  helieve  the  said  report  and  statement 
to  be  false  to  the  extent  and  io  the  mode  and 
manner  ahove  set  forth;  and  that  they,  and  each 
of  them,  made  said  false  statement  and  report 
in  manner  and  form  as  ahove  set  forth  with  In- 
tent to  deceive  the  Oomj^roU&r  tfihA  Owrrmuig 
and  the  agent  appointed  to  examine  the  afEaira 
of  said  association,  and  to  injure,  deceive,  and 
defraud  the  United  States  and  said  association 
and  the  depositors  thereof,  and  other  hanks  and 
national  banking  associations,  and  divers  other 
persons  and  associations  to  the  Jurors  aforesaid 
unknown,  against  the  peace  of  the  United  States 
and  their  dignity,  and  contrary  to  the  form  of 
the  statute  of  the  said  United  States  in  such  case 
made  and  provided." 

The  defendants  having  been  permitted  to 
withdraw  the  pleas  of  not  guilty  which  they 
had  entered,  were  then  allowed  to  demur  to 
the  indictment,  and,  as  it  is  important  to  be 
accurate  in  stating  what  was  d<me  about  this 
demurrer,  the  transcript  of  the  record  on  that 
subject  is  here  inserted: 
"United  States 

Geo.  M.  Bain,  Jr.,  John       Indictment  for 
B.  Whitehead,  Orlando     *  making  false  en- 
Windsor  and  C.  B.  tries,  etc. 

Jenkins.  J 

"This  day  came  the  parties,  by  thdr  at- 
torneys, pursuant  to  the  adjonmunent  order 
entered  herein  on  the  18th  d!ay  of  November, 
1886,  and  thereupon  the  defendants,  by  their 
counsel,  asked  leave  to  withdraw  the  pleaa 
heretofore  entered,  which  beinff  granted,  they 
submitted  their  demurrer  to  the  indictment 
which,  after  argument  was  sustained;  and 
thereupon,  on  motion  of  the  United  States,  by 
counsel,  the  court  <ffdei8  that  the  indictment  he 
amended  hy  striking  out  the  words  '  tAs  Obnm- 
ttoUtr  of  w  Owrrency  and'  therein  contained. 
.  "  Thereupon,  on  motion  of  John  B.  White- 
head and  C.  B.  Jenkins,  by  their  counsel,  for  a 
severance  of  trial,  it  was  ordered  by  the  court 
that  the  case  be  so  severed  that  George  M.  Bain, 
Jr.,  cashier  and  director,  be  tried  separately 
from  John  B. Whitehead,  Orlando  Windsorand 
C.  E.  Jenkins,  directoni  (^ 

"Thereupon  the  trial  of  Georse  M.  Bain, 
Jr.,  was  taken  up,  and  the  saia  defendant, 
George  M.  Bain,  Jr.,  entered  his  plea  of  not 
guilty." 

This  was  done  December  18, 1886,  thirteen 
months  after  the  presentment  of  the  indictment 
by  the  grand  Juiy,  and  probably  long  after  it 
had  be^  discharged. 

A  verdict  of  guilty  was  found  against  Bain, 
a  motion  for  a  new  trial  was  made,  and  then  a 
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motfon  in  anwl  of  Jodgmeot^  both  of  which 
were  oTVRiiled.  Tho  opizkion  of  the  oiiciiit 
Judge  on  the  qnestion  which  we  are  ahont  to 
consider,  deUvrnd  in  OYerroling  fhat  motion, 
Is  found  in  the  leooid. 

The  proposition,  thai  in  the  courts  of  the 
United  States  any  part  of  the  body  of  an  in- 
dictment can  be  amended  after  it  lias  been  found 
and  preBented  by  a  srand  Juiy,  either  by  order 
of  the  court  or  on  toe  request  of  the  prosecut- 
ing attorney,  without  being  resubmitted  to 
them  for  their  approval,  is  one  requiring  serious 
consideration  whatever  judidal  precedents 
there  may  have  been  for  such  action  in  other 
courts,  we  are  at  once  confronted  with  the  fifth 
of  those  articles  of  amendment,  adopted  early 
after  the  Constitution  itself  was  formed,  and 
which  were  manifestly  intended  mainly  for  the 
security  of  personal  riffhts.  This  article  begins 
its  enumeration  of  uese  rights  by  declaring 
that  ''No  person  shall  be  held  to  answer  for  a 
capita],  or  otherwise  infiunous^  crime,  unless 
on  a  presentment  or  indictaient  of  a  grand 
lury/'  except  in  a  class  of  cases  of  whicm  this 
is  not  one. 

We  are  thus  not  left  to  the  requirements  of  the 
common  law  in  regaid  to  the  necessity  of  a 
grand  Jury  or  a  trial  jury,  but  there  is  the  posi- 
tive  and  restrictive  languiige  of  the  great  funda- 
mental instrument  by  which  the  national 
government  is  organized,  that "  no  person  shall 
be  held  to  answer"  for  such  a  crime,  ''unless  on 
a  presentment  or  indictment  of  a  grand  Jury. ** 

But  even  at  common  law  it  is  beyond  question 
that  in  the  English  courts  indictments  could 
not  be  amended.  The  authorities  upon  this 
subject  are  numerous  and  unambiguous.  In 
the  mat  case  of  Bex  v.  Wilkes,  4  Burr.  2527, 
tried  in  1770,  which  attracted  an  itnmense  deal 
of  public  attention,  Wilkes,  after  being  con- 
▼ictod  bv  a  luir  of  having  printed  and  caused 
to  be  puDlishea  a  seditious  and  scandalous  libel, 
was  brou£^t  up  before  the  court  of  King's 
Bem^  on  a  monon  to  set  aside  the  verdict,  on 
the  ground  that  an  amendment  had  been  nmde 
in  the  language  of  the  information  on  which 
he  was  tried.  In  the  course  of  an  opinion  de- 
liveredbyi>f«{  Mansfield  overruling  the  motion, 
he  remarks,  on  this  subject  (page  2569),  that 
''There  is  a  great  difference  between  amending 
indictments  and  amending  Informations.  In- 
dictments  are  found  upon  the  oaths  of  a  Jury, 
and  ouffht  only  to  be  amended  by  themselves; 
but  Infonnations  are  as  declarations  in  the 
King^s  anil  An  officer  of  the  Crown  has  the 
light  of  framing  them  originally;  he  may,  with 
leave,  amend  m  like  manner  as  any  plaintiff 
may  do." 

Jtr.  JutUee  Yates,  on  the  same  occasion,  said 
that  indictments,  being  upon  oath,  cannot  be 
amended. 

Hawkins,  in  his  Fleas  of  the  Grown,Book2, 
chap.  25,  sec  07,  says: 

"I  take  it  to  be  settled  that  no  crindnal 
prosecution  is  within  the  benefit  of  any  of  the 
statutes  of  amendments;  from  whence  it  follows 
that  no  amendment  can  be  admitted  in  any 
such  prosecution  but  such  only  as  is  allowed 
by  the  common  law.  And  agreeably  hereto  I 
find  it  laid  down  as  a  principle  in  some  books 
that  the  body  of  an  indictment  removed  into 
the  King's  Sench  from  any  inferior  court  what- 
aoever,  except  only  those  of  London,  can  in  no 
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case  be  amended.  But  it  is  ssid  that  tba  body 
of  an  indictment  from  London  may  be  amendea, 
because,  by  the  cUtj  charter,  a  tenor  of  the 
record  onlv  can  be  removed  Iran  thence." 

He  further  says,  in  section  88: 

"It  seems  to  have  been  anciently  Uie  com* 
mon  practice,  where  an  indirtment  appeared 
to  be  insufficient,  either  for  its  uncertamty  or 
the  want  of  proper  l^gal  words,  not  to  put  the 
defendant  to  answer  it;  but  if  it  were  foimd  in 
the  same  county  in  which  the  court  sat,  to 
award  process  against  the  grand  Jury  to  come 
intocourtand amendit.  And itseems  to bethe 
oommo9  practice  at  this  day.  while  the  grand 
Jury  who  found  a  bill  is  before  the  court,  to 
amend  it,  by  their  consent,  in  a  matterof  form, 
as  the  name  or  addition  of  the  party." 

This  lanffuage  is  repeated  in  Starkie's  Orim- 
inal  Pleadinff,  p.  287.  There  are,  however, 
several  esses  in  which  it  has  been  decided  that 
the  caption  of  an  indictment  may  be  amended, 
and  we  therefore  sive  here  the  language  m 
Starkie,  p.  258,  as  describhig  what  is  meant  by 
the  phrase  "  caption  of  an  indictment" 

"Where  an  inferior  court," he  says,  "in 
obedience  to  a  writ  of  certiorari  from  the 
King's  Bench,  transmits  the  indictment  to  the 
Grown  office,  it  is  accompanied  with  a  formal 
history  of  the  proceeding,  describing  the  court 
before  which  the  indictment  was  found,  the 
Jurors  by  whom  it  was  found,  and  the  time 
and  place  where  it  was  found.  This  Instru- 
ment^ termed  a  schedule,  is  annexed  to  the  in- 
dictment, and  both  are  sent  to  the  Crown  office. 
The  history  of  the  proceedinss,  as  copied  or 
extracted  from  the  schedule,  is  called  me  cap- 
tion, and  is  entered  of  record  immediately  be- 
fore the  indictment" 

It  will  be  seen  that,  as  thus  explained,  the 
caption  is  no  part  of  the  instrument  found  by 
theoand  Jury. 

Wharton,  in  his  work  on  Criminal  Pleading 
and  Practice,  section  90,  says:  "  No  inoonsider-  .^. 
able  portion  of  the  difficulties  in  the  way  of  the  i^i 
crimmal  pleader  at  common  law  have  been  re- 
moved in  England  by  the  7th  Geo.  4,  chap.  04, 
gg  20,  21;  11  &  12  Yict  chap.  46.  and  14  A 15 
Vict.  chap.  100,  and  in  most  of  the  States  of 
American  Union,  by  statutes,  containingsimilar 
provisions."  He  also  cites  cases  in  the  Ilnglish 
courts,  where  amendments  have  been  made 
under  those  statutes;  but  th^  can  have  no  force 
as  authority  in  this  country,  even  if  they  per* 
mitted  such  amendments  as  the  one  undcff  con- 
sideration. 

No  authority  has  been  dted  to  us  in  the  Amer- 
ican courts  wnich  sustains  theright  of  a  court 
to  amend  any  part  of  the  body  of  an  indict- 
ment without  reassembling  the  grand  jury,  un- 
less by  virtue  of  a  statute.  On  the  contra^,  in 
the  case  ottCkmrnontoeaUhr.  OhUd,  18  Pick. 
200.  Ohitf  Jiutiee  Shaw  says:  "  It  Is  a  well 
settled  rule  of  law  that  the  statute  respecting 
amendments  does  not  extend  to  indictments; 
that  a  defectire  indictment  cannot  be  aided  by 
a  verdict;  and  that  an  indictment  bad  on  de- 
murrer must  be  held  insufficient  upon  a  motion 
in  arrest  of  Judgment" 

In  the  case  of  the  OommonweaUhY.  Mahar, 
16  Pick.  120,  the  court,  having  held  upon  the 
arraignment  of  the  defendant  that  the  indict 
ment  was  defective,  the  Attorney-General 
moved  to  amend  it,  and  the  prisoner's  counsel 
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conaented  that  the  name  of  William  Hajden,  as 
the  owner  of  the  houae  in  which  the  offense 
had  been  committed,  should  be  inserted,  not 
intending,  however,  to  admit  that  Hayden  was 
in  fact  the  owner.  "  But  the  court  were  of 
opinion  that  this  was  a  case  in  which  an  amend- 
ment could  not  be  allowed,  even  with  the  con* 
sent  of  the  prisoner." 

In  the  case  of  GomnumweaUh  v.  Drsw,  8 
Oush.  279,  OhitfJfuHee  Shaw  said:  "Where 
it  is  found  that  there  is  some  mistake  in  an  in- 
dictment, as  a  wrong  name  or  addition,  or  the 
like,  and  the  grand  jury  can  be  again  appealed 
to,  as  there  can  be  no  amendment  of  an  indict- 
ment by  the  court,  the  proper  coarse  is  for  the 
mnd  jury  to  return  a  new  indictment,  avoid- 
mg  the  defects  of  the  first." 

In  the  case  of  the  State  v.  Ssxion,  8  Hawks, 
[9]  Law  &  Equity  (N.  C),  184,  the  Supreme 
Court  of  that  btate  said:  ''It  is  a  familiar  rule 
that  the  indictment  should  state  that  the  de- 
fendant committed  the  offense  on  a  specific  day 
and  year;  but  it  is  unnecessary  to  prove,  in  any 
case,  the  precise  day  and  year,  except  where 
the  time  enters  into  the  nature  of  the  offense. 
But  if  the  indictment  lay  the  offense  to  have 
been  committed  on  an  impossible  day,  or  on  a 
future  day,  the  objection  is  as  fktai  as  if  no 
time  at  all  had  been  inserted.  Nor  are  indict- 
ments within  Uie  operation  of  the  statutes  of  jeo- 
fails, and  cannot  therefore  be  amended;  being 
the  finding  of  a  jury  upon  oath,  the  court 
cannot  amend  without  the  concurrence  of  the 
grand  juiy  by  whom  the  bill  is  found.  These 
rules  are  too  plain  to  require  authority,  and 
show  that  tbe  judgment  of  the  court  was  fight, 
and  must  be  affirmed." 

It  will  be  perceived  that  the  amendment  in 
that  case  had  reference  to  a  matter  which  the 
law  did  not  require  to  be  proved,  as  it  was  al- 
leged, and  which  to  that  extent  was  not  ma- 
terial. 

The  same  proposition  was  held  in  the  New 
York  Court  of  General  Sessions,  in  the  case  of 
FsopU  V.  OampbeU,  4  Parker,  Crim.  Rep.  887, 
where  it  was  laid  down  that  the  averments  in 
an  indictment  could  not  be  changed,  even  by 
consent  of  the  defendant 

The  learned  judge  who  presided  in  the  cir- 
cuit court,  at  the  tune  the  change  was  made  in 
this  indictment,  says  that  the  court  allowed  the 
words  "Comptroller  of  the  Currency  and"  to  be 
stricken  out  as  surplusage,  and  required  the  de- 
fendant to  plead  to  the  indictment  as  it  then 
read.  The  opinion  which  he  rendered  <m  the 
motion  in  arrest  of  judgment,  referring  to  this 
branch  of  the  case,  rests  the  validity  of  the 
court's  action  in  permitting  the  change  in  the 
indictment,  upon  the  eround  that  the  words 
stricken  out  were  surplusage,  and  were  not  at 
all  material  to  it,  and  that  no  injury  was  done 
to  the  prisoner  by  allowing  such  change  to  be 
made.  He  goes  on  to  argue  that  the  grand 
jury  would  have  found  the  indictment  without 
this  language.  But  it  is  not  for  the  court  to 
say  whether  they  would  or  not  The  party 
can  only  bo  tried  upon  the  indictment  as  found 
[  *0j  by  such  grand  jury,  and  especially  upon  all  its 
language  found  in  the  charging  part  of  that  in- 
strument While  it  may  seem  to  the  court, 
with  its  better  instructed  mind  in  regard  to 
what  the  statute  requires  to  be  found  as  to  the 
intent  to  deceive,  that  it  was  neither  necessary 
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nor  reasonable  that  tbe  grand  jury  should  at- 
tach importance  to  the  fact  that  St  was  the 
Comptroller  who  was  to  be  deceived,  yet  it  is 
not  hnpoasible  nor  very  improbable  that  the 
grand  fury  looked  mainly  to  that  officer  as  the 

ry  whom  the  prisoner  intended  to  deceive 
a  report  wluch  was  made  upon  his 
requisition  and  returned  directly  to  him. 
As  we  have  already  seen,  the  statute  re- 
quires these  reports  to  be  made  to  the  Comp- 
troller at  least  nve  times  a  year,  and  the  aver- 
ment of  the  indictment  is  that  this  reporl  was 
made  and  returned  to  that  officer  in  response  to 
his  requisition  for  it  How  can  the  court  say 
that  there  may  not  have  been  more  than  one  of 
the  jurors  who  found  this  indictment  who  waa 
satisfied  that  the  false  report  was  made  to  de- 
ceive the  Comptroller,  but  was  not  convinced 
that  it  was  made  to  deceive  anybudy  else?  And 
how  can  it  be  said  that,  with  Uiese  words 
stricken  out,  it  is  the  indictment  wliich  waa 
found  by  the  grand  jury  ?  If  it  lies  within 
the  province  of  a  court  to  change  the  charging 
part  of  an  indictment  to  suit  its  own  notions  or 
what  it  ouffht  to  have  been,  or  what  the  grand 
jury  woula  probably  have  made  it  if  their  at- 
tention had  been  called  to  suggested  chances, 
the  great  importance  which  the  common  law 
attaches  to  an  indictment  by  a  grand  jury,  as  a 
prerequisite  to  a  prisoner's  trial  for  a  crime, 
and  without  which  the  Constitution  says  "no 
person  shall  be  held  to  answer,"  may  be  frit- 
tered away  until  its  value  is  almost  destroyed. 
The  importance  of  the  part  placed  by  the 
grand  jury  in  England  cannot  be  better  illus- 
trated than  by  the  language  of  JtuiieeVield  in 
a  charee  to  a  grand  jury  reported  in  3  Sawy. 

'"The  institution  of  the  f;rand  1uxy,"he  says, 
"is  of  very  ancient  origin  m  the  nistoiy  of  £n- 
gland--it  goes  back  many  centuries.  For  a  lone 
period  its  powers  were  not  clearly  defined;  and 
it  would  seem  from  the  aooounts  of  com- 
mentators on  the  laws  of  that  country  that  it 
was  at  first  a  body  which  not  only  accused,  but 
which  also  tried,  public  offenders.  However 
this  may  have  been  in  its  origin,  it  waa  at  the 
time  of  the  settlement  of  this  country  an  in- 
forming and  accusing  tribunal  only,  without 
whose  previous  action  no  person  diaiged  with 
a  felony  could,  except  in  certain  special  cases, 
be  put  upon  his  triaL  And  in  the  struggles 
which  at  times  arose  in  England  between  the 
powers  of  the  King  and  the  rights  of  the  sub- 
ject, it  often  stood  as  a  barrier  aeainst  perse- 
cution in  his  name;  untQ,  at  length,  it  came  to 
be  regarded  as  an  institution  by  which  the  sub- 
ject was  rendered  secure  against  oppression 
trom  unfounded  prosecutions  of  the  Crown. 
In  this  country,  from  the  popular  character  of 
our  institutions,  there  has  seldom  been  any  con- 
test between  the  government  and  the  citizen 
which  required  the  existence  of  the  grand  iury 
as  a  protection  a^inst  oppressive  action  of  the 
government  Tet  the  institution  was  adopted 
m  this  country,  and  is  continued  from  con- 
siderations similar  to  those  which  give  to  it  ita 
chief  value  in  England,  and  is  designed  as  a 
means,  not  only  oibringingto  trial  persons  ac- 
cused of  public  offenses  upon  lust  grounds,  bat 
also  as  a  means  of  protecting  the  citizen  against 
I  unfounded  accusation,  whether  it  come  from 
I  government,  or  be  prompted  by  partinn  paa- 
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skm  or  piiTate  enmllj.  Ko  penon  dudl  be  re- 
ouired,  according  to  the  fundamental  law  of 
we  country,  except  in  the  casee  mentioned,  to 
answer  for  any  of  the  higher  crimes  unless  this 
body,  consisthig  of  not  less  than  sixteen  nor 
more  than  twenty-three  good  and  lawful  men, 
seleoted  from  the  body  ci  the  district,  shall  de- 
clare upon  careful  deliberation,  under  the  so- 
lemnity of  an  oath,  that  there  is  good  reason 
for  his  accusation  and  trial." 

The  case  of  Hurtado  v.  Baopletf  California, 
110  U.  8.:516  128:288],  was  a  writ  of  error  to 
the  Supreme  Court  of  that  State  by  a  party 
who  had  been  convicted  of  the  crime  of  mur- 
der in  the  state  court  upon  an  information  in- 
stead of  an  indictment.  The  writ  of  error  from 
this  court  was  founded  on  the  proposition  that 
the  proYision  of  the  Fourteenth  Amendment  to 
the  Constitution  of  the  United  States,  that  no 
State  shall  "deprive  any  persoo  of  life,  liberty, 
or  property,  without  due  process  of  law,"  re- 
quuea  an  indictment  as  necessary  to  due  proc- 
CBs  of  law.  This  court  held  otherwise,  and  that 
it  was  within  the  power  of  the  States  to  provide 
punishment  of  all  manner  of  crimes  without 
mdictment  by  a  grand  jury.  The  nature  and 
value  of  a  grand  jury,  both  in  this  oountnr  and 
in  the  Bn^^ish  system  of  law,  were  much  dis- 
cusBcd  in  that  case,  with  references  to  Coke, 
Moffna  Oharta,  and  to  other  sources  of  infor- 
mation on  that  subject,  both  in  the  opinion  of 
the  court  and  in  an  exhaustive  review  of  that 
question  by  Mr.  JtuUee  Harlan  in  a  disseuting 
opinion. 

It  has  been  said  that,  since  there  is  no  danger 
to  the  citizen  from  the  oppressions  of  a  mon- 
ardi,  €x  of  any  form  of  executive  power,  there 
is  no  longer  need  of  a  grand  jury.  But^  whatr 
ever  force  may  be  given  to  this  argument,  it 
remains  true  that  the  grand  Jury  is  as  valuable 
as  ever  in  securkig,  in  ue  language  of  Clii^  Juh 
Mm  Shaw  (in  the  case  of  7aiMt  v.  jBo6te'fu,8  Gray, 
880),  "  individual  citizens  from  an  open  and 
pidMic  accusation  of  crime,  and  from  the  trouble, 
expense,  and  anxiety  of  a  public  trial  before  a 
probable  cause  is  established  by  the  presentment 
and  indictment  of  such  a  jury;  and  in  case  of 
hi|f^  offenses  it  is  Justly  legaraed  as  one  of  the 
securities  to  the  innocent  against  hasty,  mali- 
ciouB  and  oppressive  public  prosecutions." 

It  is  never  to  be  forgotten  that  in  the  con- 
struction of  the  language  of  the  Constitution 
here  relied  on,  as  indeed  in  all  other  instances 
where  construction  becomes  necessary,  we  are 
to  place  ourselves  as  neariy  as  possible  in  the 
condition  of  the  men  who  framed  that  instru* 
ment.  Undoubtedly  the  f  ramers  of  this  article 
had  f6r  a  long  time  been  absorbed  in  consider- 
ing the  arbitrary  encroachments  of  the  Crown 
on  the  liberty  or  the  subject,  and  were  imbued 
with  the  common-law  estimate  of  the  value  of 
the  grand  Jury  as  part  of  its  system  of  criminal 
Jnriqxnidence.  They,  therefore,  must  be  un* 
dentood  to  have  usea  the  language  which  they 
did  in  declaring  that  no  person  should  be  called 
to  answer  for  any  capital  or  otherwise  infamous 
crime,  except  upon  an  indictment  or  preseut- 


\  of  a  grand  lury,  in  the  full  sense  of  its 
Deoeastty  and  of  tts  value.  We  are  of  the  opiur 
ion  that  an  indictment  found  by  a  grand  jury 
was  indispensable  to  the  power  of  ttie  court  to 
try  the  petitioner  for  the  crime  with  which  he 
was  dinged.  The  sentence  of  the  court  was 
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that  he  should  be  hnprisoned  in  the ^ 

tiaiy  at  Albany.  Thecaseof  JSsMfis'iraiim. 
114  U.  8.  418  [89:891.  and  (he  later  occ  of 
Mackin  V.  U.  8. 117  U.  S.  848  [89^91,  estab- 
lish the  proposition  that  this  proeecooon  was 
for  an  infamous  crime  within  the  meaning  of 
the  coDsdtutional  provision. 

It  only  remains  to  consider  whether  thia 
change  in  the  indictment  deprived  the  court  of 
the  power  of  proceeding  to  try  the  petitioner 
and  sentence  aim  to  theimprisonmentprovided 
for  in  the  statute.  We  have  no  difficulty  in 
holding  that  the  indictment  on  which  he  was 
tried  was  no  indictment  of  a  grand  Jury.  The 
decisions  which  we  have  already  referred  to, 
as  well  as  sound  principle,  require  us  to  hold 
that  after  the  indictment  was  oianged  it  was  no 
longer  the  indictment  of  the  grand  Jury  who 
presented  it  Any  other  doctrine  would  place 
the  rights  of  the  citizen,  which  were  intended 
to  be  protected  by  the  constitutional  provision, 
at  the  mercy  or  control  of  the  court  or  prose- 
cuting attorney;  for,  if  it  be  once  held  that 
changes  can  be  made  by  the  consent  or  the  or- 
der of  the  court  in  the  body  of  the  indictment 
as  presented  Iv  Oie  grand  Jury,  and  the  pris- 
oner can  be  called  upon  to  answer  to  the  indict- 
ment as  thus  changed,  the  restriction  which  th& 
Constitution  places  upon  tbe  power  of  the  court, 
in  regard  to  the  prerequisite  of  an  indictment,, 
in  reality  no  longer  exists.  It  is  of  no  avail, 
under  such  circumstances,  to  say  that  the  court 
still  has  Jurisdiction  of  the  person  and  of  tho 
crime;  for,  though  it  has  possession  of  the  pei^ 
son,  and  would  have  Jurisdiction  of  the  crime, 
if  it  were  properly  presented  by  indictment,  the 
Jurisdiction  of  the  offense  is  £one,  and  the  court 
has  no  rifht  to  proceed  any  zurther  in  the  pro- 
ffress  of  the  case  for  want  of  an  indictment 
If  there  is  nothing  before  the  court  which  the 
prisoner,  in  the  hmguage  of  the  Constitution, 
can  be  "held  to  answer,"  he  is  then  entitied  to 
be  discharged  so  far  as  the  offense  originaUy 
presented  to  the  court  by  the  indictment  is  con- 
cerned. The  power  of  the  court  to  proceed  to 
try  the  prisoner  is  as  much  ariested  as  if  the 
indictment  had  been  dismissed  ortknoUe  prtm- 
crui  had  been  entered.  There  was  nothing  be- 
fore the  court  on  which  it  could  hear  evidence 
or  pronounce  sentence.  The  case  comes  with- 
in the  principles  laid  down  by  this  court  in  Sx 
parte  Zanae,  86  U.  S.  18  Wall.  168  [31:872];  Bit 
parte  Parh,  98  U.  S.  18  [28:787]  ;^iwfto  WU- 
•on  \9upra\  and  other  cases. 

These  views  dlspoise  with  the  necessity  of 
examining  into  the  questions  argued  before  u* 
concerning  the  formation  of  the  grand  Jury  and 
its  removal  from  place  to  place  within  the  dis- 
trict 

Weareqf  opinion  that  the peMionor  ie  ontOled 
tothewrii  ^habeas  corpus,  a/nd  UieoMording^ 
J^grantecL 
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In  said  lettera  mrtftnt  No.  70Q7S. 

a.  Seotfon  TtfB.  8.  does  not  make  ttie  action  of  the 
court  below,  in  Imposbiff  fines  for  the  ykdatlon  of 
a  pwJimltMMyjwjii^^rt^iftm^  gQofa  a  matter  of  dJaoro- 
tlon  as  to  preivent  Ols  cocnt  from  fcvJcivlnir  its 
ordeiB  Impoabur  snob  fines. 

4.  Unes  nomtnaMy  Imposed  as  a  irnnWimcnt  for 
a  oontempt,  in  tiie  TlcMatlon  of  a  preUmfaiaiT  In- 
junotion,  bat  In  fact  Imposed  f6r  ttie  benefit  of  the 
complainant  and  measured  bytfae  damages  be  bad 
sustained  and  ezpenaes  be  bad  Inomaed,  cannot  be 
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Argued  Marth  16,  rr.   Ikeiied  March  S8, 1887. 

AITEAL  from  the  Ciicuit  Court  of  tiie  United 
States  for  the  Eaatem  District  of  Michigan. 
Oromon  below,  11  Fed.  Bep.  501.    Benened, 

The  histoiy  and  facts  of  the  case  appear  in 
the  opinion  oT  the  court. 

Mettn,  Charles  J.  Hunt  and  Thomat  8, 
Spragtie,  for  appellants: 

A  reissue  in  which  the  specification  contains 
new  matter,  or  the  claims  are  enlarged,  is  Toid. 

OiU  y.  WeOs,  89  U.  8.  22  Wall,  1  (22:699); 
hwr  V.  J)urtf€e,  68  U.  a  1  WalL  581  (17:660); 
Case  V.  Brawn,  69  U.  8.  2  Wall.  820  (17:817); 
McMurray  y.  MaUory,  111  U.  B.  97  (28:«66); 
Torrent  SArmsL.  Oo.  Y.Bodgera,  112  U.  8. 
«69  (28:842);  Wood  Flaper  Patent,  90  U.  8.  28 
Wall.  566  (28:81);  P&wder  Od.  y.  I^wfder  Works, 
«8  U.  8.  126  (26:77);  Bolt  y.  Langles,  102  U.  8. 
128  (26:104);  James  y.  CamiMl,  104  U.  8.  866 
<26:786);  Eeald  y.  Rice,  104  U.  8.  787  (26:910). 

A  reissue  with  expanded  claims  is  lost  when 
the  application  for  the  reissue  is  made,  as  in 
this  case,  more  than  fiye  years  after  the  date  of 
the  original  letters  patent 

MiUer  y.  Brass  Co.  104  U.  8.  850  (26:788); 
Bantz  y.  JFk^nto,  105  U.  8.  160jy6:1018);  James 
y.  Campbell,  supra;  Mahn  y.  Martoood,  112  U. 
8.  854  (28:665);  Clements  y.  Odorless  ExeataUng 
€te,  Co,  109  U.  8.  641  (27:1060). 

If  the  proceedings  to  punish  the  defendants, 
appellants,  had  been  in  the  uame  of  the  United 
States,  to  fine  the  defendants  for  the  oontempt, 
they  would  have  had  to  pay  the  fine,  and  tiie 
•case  would  not  haye  been  appealable;  but  being 
orders  in  the  case  they  must  come  up  with  the 
•case,  on  appeal  after  the  final  decree. 

J7ayes  y.  Fischer,  102  U.  8. 121  (26:95). 

Mr.  J.  P.  Fi«eh»  for  appellee. 

Mr.  Justiee  BUbtehford  deliyered  the  opin- 
ion of  the  court: 

This  is  a  sidt  in  equi^  brought  in  the  Circuit 
€ourt  of  the  United  States  for  the  Eastern 
District  of  Michigan,  by  Anson  8earls  against 
Alya  Worden  aim  John  8.  Worden,  for  the 
alleged  infringement  of  reissued  letters  patent 
No.  5400,  granted  to  Erastus  W.  8cott  and 
Anson  8earls,  May  6, 1878,  for  an  "improve- 
ment in  whip  sockets,"  on  an  application  for 
reissue  filed  January  16,  1878,  uie  original 
letters  patent.  No.  70627,  havine  been  granted 
to  E.  W.  Scott,  November  5,  1867,  on  an  ap- 
plication filed  August  28,  1867.  One  of  the 
defenaeB  set  up  in  the  answer  is  that  the  re- 
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issued  letteiB  patent  are  not  for  the  same  inven- 
tion  as  that  described  and  claimed  in  the 
original  letten  patent,  and  contain  new  matter 
not  contained  or  claimed  in  the  oricinaL 

The  specification  and  daim  and  ooawinga  of 
the  original  patent  are  as  foUows: 

''Be  it  taiown  that  I,  B.  W.  Scott,  of 
Wauregan,  in  the  Coonlj  of  Windham  and 
State  <v  Cknmecticixt,  have  invented  a  new  and 
useful  improvement  in  whip  sockets;  and  I  do 
hereby  dedara  tiiat  the  following  is  a  fuU,  dear. 
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and  exact  description  thereof,  which  wiU  enable 
others  skilled  in  the  art  to  make  and  uae  the 
same,  reference  behu;  had  to  the  accompanying 
drawings,  and  to  the  letten  of  reference  marked 
thereon. 

This  invention  relates  toanew  and  improved 
fastening  applied  to  a  wMp  socket  in  such  a 
manner  as  to  hold  the  whip  firm^  therein,  pre- 
vent it  from  moving  or  shaking  laterally,  and 
at  the  same  time  not  interfere  in  the  least  with 
its  ready  insertion  in  the  socket  and  its  with- 
drawal UierefronL  In  the  accompanying  sheet 
of  drawings.  Figure  1  is  a  vertical  central  seo- 
tion  of  my  invention  taken  in  the  line  m  x,  Fif  . 
2;  Fig.  2,  an  external  view  of  the  same.  8in3- 
lar  letten  of  reference  indicate  like  parts. 

The  whip  socket  A  mar  he  made  Of  cast  iron, 
hard  rubber,  or  any  of  the  materials  now  used 
for  such  purpose.  Oast  iron,  however,  would 
probably  be  the  preferable  material.  The 
socket  may  have  an  opening,  a,  at  its  bottom, 
to  admit  of  the  escape  of  water,  dust,  etc.,  and 
in  the  side  of  the  socket  thero  is  an  opening  or 
slot,  d,  extending  nearly  its  whole  height  or 
length.  In  this  slot  thero  is  secured  a  f  uTcrum 
pin,  b,  a  lever,  B,  which  is  sl^^tiy  curved^  aa 
shown  dearly  in  Fig.  1,  the  fulcrum  pin  bemg  [1^7] 
rather  bdow  the  center  ci  the  lever,  and  the 
latter  provided  with  a  projection,  y,  near  its 
fulcrum  pin,  whidi  renden  the  lower  part  of 
the  lever  heavier  than  its  upper  part,  with  its 
center  of  gravity  at  one  side  of  its  fulcrum  piu. 
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00  that  the  upper  end  0  of  the  lever  will  have  a 
lendencj  to  move  oat  fEom  within  the  aocket, 
as  indinted  by  the  arrow  1  The  lower  end 
of  the  Iflffer  B  u  so  curved  ae  to  extend  within 
the  lower  part  of  the  socket  at  aU  times,  and, 
when  the  aocket  is  emptv,  no  whip  in  it^  the 
upper  end  0  of  the  lever  wm  be  in  the  slot  a,  it 
not  out  from  it,  so  as  not  to  form  any  obstruc- 
tion to  the  butt  of  the  whip  0  as  it  is  shoved 
into  the  socket;  but  when  the  butt  of  Uie  whip 
reaches  the  lower  part  of  the  socket,  it  strikes 
the  lower  curved  end  of  the  lever  B,  and  throws 
the  upper  end  0  of  the  same  in  contact  with  the 
butt  (see  Fig.  1),  the  weij^t  of  the  whip  keep- 
ing the  upper  end  e  of  the  lever  in  contact  with 
the  butt,  and  holding  the  whip  steady  in  the 
socket  In  withdrawhu;  the  whip  m>m  the 
socket  the  upper  end  e  of  the  lever  moves  freely 
cutwudfh)m  the  butt  assoon  as  the  lower  end 
of  the  lever  is  relieved  of  the  weight  of  the 
whip.  This  simple  device  has  been  practically 
tested,  and  it  operates  well.  There  are  no 
apiings  required,  and  no  parts  used  which  are 
l&ble  to  get  out  of  repair,  or  become  deranged 
so  as  to  be  inopenitive. 

Having  thus  described  my  invention,  I  claim 
as  new  and  desire  to  secure  by  letters  patent: 

A  whip  socket  provided  with  a  fastening 
eomposea  of  a  lever,  arranged  or  applied  sub- 
stiintially  as  shown  and  described,  to  hold  the 
whip  steBMly  or  firm  in  its  socket,  as  set  forth." 

The  specification  and  claims  of  the  reissue 
are  as  follows,  the  drawings  of  the  reissue  being 
substantially  the  same  as  those  of  the  original : 

"Be  it  known  that  I,  Erastus  W.  Scott,  of 
Waurenn,  in  the  County  of  Windham,  and 
State  <n  Connecticut,  have  invented  certain 
new  and  useful  improvements  in  whip  sockets, 
which  are  simple  in  construction,  a&dent  in 
operation,  and  durable  in  use;  and  tlie  improve- 
ments consist  in  the  use  of  a  lever  witn  the 
stationery  or  upright  portion  of  the  sodcet,  and 
in  the  construction  and  combination  of  the 
parts,  as  hereinafter  more  folly  described;  and 

1  do  hereby  dedaie  that  the  following  is  a  full, 
dear  uid  exact  description  thereof,  which  will 
enable  others  skilled  in  the  art  to  which  it  ap- 
pertafaos  to  make  and  use  the  same,  reference 
being  had  to  tfie  accompanying  drawing,  with 
letters  of  referance  marked  thereon,  forming  a 
part  of  this  spedflcation,  in  wiiich  Figure  lis 
a  central  yeitical  section,  taken  on  linea^of 
Fig.  d,  of  a  socket  embodying  my  invention, 
and  Fig.  Sis  an  elevation  of  the  same. 

A  rwaesents  a  tubular  socket  provided  with 
a  suitable  flange  at  the  top,  and  ue  interior  of 
the  bottom  part  of  the  socket  gradually  de- 
creases in  size,  betng  constructed  in  a  partial^ 
cone  form,  as  shown.  The  sodket  A  is  pro- 
vided with  a  soitahle  ftetener  for  the  purpose 
<xf  securing  the  same  to  the  carriage.  Tlie 
aodcet  A  is  provided  with  a  dot  d,  extending  a 
sufBdentdftstance  to  admit  thelever  B,  wUwh 


manner  as  to  move  on  its  pivots  fmr  a  purpose 
presently  described.  This  lever  B  extendsup- 
ward  and  downward  from  its  pivot  and  in- 
dines  or  curves  inward  from  the  piyot  to  cadi 
end,  so  that  eadi  end  of  the  lever,  or  a  point 
near  eadi  end  of  the  lever,  forms  a  bearing 
p^t  for  the  whip  C  when  inserted  in  the 
socket,  while  the  oppodte  side  of  the  whip 
stock  C  bears  upon  the  socket  A,  as  shown  in 
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Fig.1.  The  lever  Bis  pivoted  to  the  sodrat  A 
at  a  pdnt  inside  of  its  center  of  gra^ty,  so  that 
when  the  whip  is  removed  the  upper  part  of 
Uie  lever  automatically  moves  outwud,  as  in- 
dicated by  the  anow,  leavinff  the  top  of  the 
sodket  open  for  the  reception  (3  the  whip.  The 
same  outward  movement  of  the  top  of  the 
lever  would  be  caused  by  the  butt  of  the  whip 
when  withdrawn  from  the  socket. 

The  operation  is  as  fdlows:  The  whip  C 
being  removed  from  the  socket,  the  upperpart 
of  the  lever  falls  outward,  as  above  described, 
leaving  the  top  of  the  socket  open.  The  whip, 
then  being  again  inserted  in  the  socket,  first 
comes  in  contact  with  the  lower  inclined  or 
curved  part «  of  the  lever  B,  and,  as  the  whip 
peases  down,  the  lower  part «  of  the  lever  is 
pressed  outward,  whidi  action  brings  the  up- 
per part  e  inward  until  it  is  brought  to  bear 
firmly  against  the  whip  C,  and  thus  holding 
the  whip  securely  between  the  lever  and  the 
opposite  side  of  the  socket  A  Bv  this  means 
a  whip  of  any  ordinary  size  may  be  firmly  and 
securely  hdd  in  position. 

Having  thus  fully  described  the  invention, 
what  is  Claimed  and  desired  to  be  secured  by 
letterspatent  is: 

1.  The  combination  of  a  stationary  part  of  a 
whip  socket  and  a  lever,  the  lever  bang  hinged 
or  pivoted  so  that  the  lever  bears  against  the 
whip  at  or  near  the  ends  of  the  lever,  to  hold 
the  whip  in  position  for  the  purpose  set  forth. 

2.  llie  lever  B,  curved  or  inclined  inward 
from  its  point  of  pivot,  and  used  in  connection 
with  the  stationary  part  A,  substantially  as  and 
for  the  purpose  specified. 

8.  The  lever  B,  pivoted  at  a  point  inside  of 
its  center  of  mvity,  so  that  when  left  free  the 
upper  part  of  the  lever  will  fall  outward,  sub* 
stantiaUy  as  and  for  the  purpose  set  forth." 

The  bin  was  filed  in  July,  1880.  On  the 
19th  of  July,  1880.  a  preliminary  injunction 
was  issued  and  served.  In  the  answer,  filed  in 
September,  1880,  it  was  set  up  that  the  defend- 
ants were  making  and  selling  whip  sockets 
constructed  under  and  in  accordance  with  the 
specification  and  drawings  of  letters  patent  No. 
70075,  owned  by  them,  granted  to  Henry  M. 
Curtis  and  Alva  Worden,  October  22,  1807, 
for  an  'improvement  in  sdf-adiusting  whip- 
holder."  After  repUcation  and  proofs,  the 
case  was  heard,  ana,  on  the  24th  or  February, 
1882,  an  interlocutory  decree  was  made,  oe- 
daiing  that  the  reissue  was  valid  and  had  been 
infringed,  and  awarding  a  perpetual  injunction 
and  a  reference  as  to  profits  and  damagea  On 
the  6th  of  March,  1882,  an  order  was  made, 
entitled  in  the  cause,  impodng  a  fine  of  $250 
on  the  defendants,  to  be  paid  by  them  to  the 
complainant,  for  a  violation  of  the  prdiminary 
injunction.  This  order  was  opened  on  the 
28th  of  April,  1882,  for  a  further  hearing,  and 
on  Ihe9th  of  October,  1882,  an  order  was  made 


is  suital^y  pivoted  to  the  part  A  in  audi  a.  .entitled  in  the  cause,  impodng  afine  of  91.182 


on 'the  defendants  for  such  violation,  to  be 
paid  to  the  derk  of  the  court,  and  by  him  to 
be  paid  over  to  the  plaintilf  for  damages  and 
COM,  the  defendants  to  stand  committed  until 
the  same  should  be  paid.  18  Fed.  Rqp.  716 
An  apped  by  the  deiendants  from  this  order 
was  allowed,  and  an  order  was  made  that  all 
proceedings  to  enforce  the  collection  ci  the  fine 
DC  stayed  until  the  further  order  of  the  circuit 
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court,  on  the  giving  of  a  specified  bond,  which 
bond  was  giyen.  On  the  report  of  a  master  on 
the  reference  under  the  interlocatoiy  decree,  a 
final  decree  was  entered  that  the  plaintifls  re-* 
cover  against  the  defendants  |!S4,578.91  as 
profits  and  $886.40  costs.  From  this  decree 
the  defendants  have  appealed. 

The  spedfication  and  claim  and  drawings  of 
the  Curtis  and  Worden  patent  are  as  follows: 

"Be  it  known  that  we,  Henry  M.  Curtis  and 
Alva  Worden,  of  Tpsilanti,  in  the  County  of 
Washtenaw  and  State  of  Michigaii,  hare  in- 
vented anew  and  useful  machine  for  holding 
carri^  whips,  which  we  denominate  'Curtis 
and  Woiden^s  Self- Adjusting  Whip-Holder;' 
and  we  do  hereby  declare  that  the  following  is 
a  full,  dear  and  exact  description  of  the  con- 
struction and  operation  of  the  same,  reference 
bdng  had  to  the  annexed  drawings,  making  a 
part  of  this  spedfication,  in  which  Figure  1  is 
a  sectional  view.  Fig.  2  is  a  perspective  view 
€Kf  the  whip  holder  complete,  and  ready  for 
use,  without  the  whip.  Fig.  8  is  a  perspective 
view  of  the  whip  holder  complete,  closed  upon 
the  whip  handle. 

The  whip  holder  is  formed  of  metal,  cast  or 
preyed  to  the  desired  shape,  and  is  composed 
of  two  pieces  only.  Fig.  1  representing  one 
sectional  half  and  the  other  sectional  half  heme 
formed  exactly  like  it,  with  the  exception  of 
the  loops  A  A,  used  for  the  purpose  of  attach- 
ing the  same  to  the  carria^  seat  or  dashboard. 
Each  section  of  the  whip  holder  is  a  cone 
shaped  half  cylinder,  the  cone  being  reversed 
near  the  bottom  of  the  whip  holder,forming  each 
half  section  bilged  or  barrel  shaped,  and  con- 
nected together  at  the  bilge  by  an  ear  shaped 
hinge,  B,  on  each  half  section,  the  ears  bemg 
connected  together  by  a  rivet,  forming  the 
hinge.  The  edge  or  face  of  each  cylinder  sec- 
tion is  formed  by  an  obtuse  angle  at  the  hinge, 
so  constructed  that  when  the  two  sections  are 
connected  together  at  the  hinge  B  the  whip 
holder  above  the  Joints  or  hinge  is  open,  and 
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shut  or  dosed  below  from  its  own  weight  as  in 
[21]       Fig  2.    When  the  whip  is  inserted  the  holder 
opens  at  the  bottom,  bdow  the  joints  or  hinge, 
866 


by  the  pressure  of  the  whip  upon  the  oonvez 
conical  sides  of  the  holder,  and  doses  at  the 
top  of  the  holder  around  the  whip,  thus  clasp- 
ing the  whip  firmly  at  the  top  and  bottom  of 
the  holder,  and  holding  it  steady  woA  firmly  in 
its  place.  The  whip  may  be  easi^  drawn  oat 
by  a  pei-pendicular  motion,  the  holder  opening 
at  the  top  and  dosing  at  the  bottom,  00  thai 
the  whip  is  readily  detached. 

What  we  claim  as  our  invention,  and  dedra 
to  secure  by  letters  patent  is: 

The  shape  and  construction  of  the  whip 
holder,  and  the  connection  of  the  two  sectional 
halves  by  hinges  or  joints,  in  such  a  manner  as 
to  hold  the  wliip,  when  inserted,  doedy  and 
finnly,  by  clasping  the  same  at  the  top  and  bot- 
tom of  the  holder  at  the  same  time,  the  holder 
being  formed  of  metal,  cast  or  pressed  into 
proper  shape,  substantially  as  and  for  the  pur- 
pose set  forth  and  described." 

The  circuit  court,  in  dedding  the  case  (11 
Fed.  Rep.  501,  and  21  Off.  Gaz.  1055),  said:  "A 
glance  at  the  drawings  and  specifications  wiU 
show  that  the  patents"  (the  original  and  the  re- 
issue) "are  for  the  same  invention;  viz.,  a  whip 
socket  arranged  with  a  lever  swung  upon  a  cen- 
tral pivot,  and  operating  so  as  to  admit  the 
whip  without  difficulty,  and  hold  it  firmly  in 
position,  and  at  the  same  time  not  preventing 
its  easy  withdrawal  So  far  from  there  bdng 
any  attempt  in  the  reissue  to  expand  the  claim 
of  the  original  patent,  and  embrace  devices 
which  might  have  come  intense  since  the orig- 
inal  patent  was  granted,its  purpose  was  evident- 
ly only  to  make  that  definite  which  had  before 
been  obscure,  and  to  set  forth  in  more  precise 
and  accurate  terms  the  details  of  the  invention. 
I  regard  the  reissue  in  this  case  as  a  peif  ectiy 
legitimate  use  of  the  privileges  conferred  by  the 
Act  upon  that  subject" 

As  we  are  of  opinion  that  the  defendants' 
whip  socket  did  not  infringe  the  daim  of  the 
orie;mal  Scott  patent,  and  tnat  theietoue  waa, 
in  its  claims,  an  unlawful  expansion  of  the  orig- 
inal, designed  to  cover  the  defendants'  struct- 
ure, it  is  not  necessary  to  consider  any  other 
matter  of  defense. 

The  application  for  the  original  Soottpatent 
and  the  application  for  the  Clurtis  and  Worden 
patent  were  before  the  Patent  Office  at  the  same 
time.  The  application  for  the  Scott  patent  was 
filed  August  28,  1867.  It  was  issued  Novem- 
ber 5, 1867.  The  Curtis  and  Woiden  patent 
was  issued  October  22, 1867.  The  date  it  was 
applied  for  is  not  shown.  Although  the  date 
of  the  Scott  invention  may  be  earlier  than  that 
of  the  Curtis  and  Worden  invention,  each  pa- 
tent was  evidentiy  granted  for  the  specific  ap- 
paratus covered  by  its  daim.  There  was  no 
conflict  or  interference  between  them,  and  no 
interference  between  their  claims  was  declared. 
Their  claims,  as  granted,  placed  side  by  side, 
were  as  follows: 


OwriiM  amd  Worden, 

**The  shape  and  oon- 
stniotion  01  the  whip 
holder,  and  the  conneo- 
tion  01  the  two  sectional 
halves  by  hinges  or 
Joints,  In  sudi  a  manner 
as  to  hold  the  whip,  when 
inserted,  oloseur  and 
firmly,  by  claspinff  the 
same  at  the  top  and  bot- 
tom of  the  holder  at  the 


ScotL 

**A  whip  socket  pro- 
vided with  a  fastening 
composed  of  a  lever,  ar- 
ranged or  applied  sub- 
stantially as  shown  and 
descritieflU  to  hold  tiie 
whip  steady  or  firm  to  Its 
socket,  as  set  forth.** 
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flune  thne,  the  holder  be- 
fng  formed  of  metia, 
eeitor prened  Into  prop- 
er shape,  tubetantlaliy 
u  and  for  the  purpose 
est  forth  and  described.** 

The  specification  of  the  original  Scott  patent 
«tated  the  invention  to  be  "a  new  and  improyed 
fastening  applied  to  a  whip  socket"  The 
socket  is  described  as  a  complete  whip  socket, 
complete  in  itself  without  the  fastening,  and 
having  in  its  side  an  opening  or  slot,  extending 
nearly  its  whole  height  or  length,  in  which  slot 
is  inserted  a  lever.  The  claim  is  for  "  a  whip 
socket,"  that  is,  a  complete  whip  socket,  "pro- 
vided with  a  fastening  composea  of  a  lever,  ar- 
ranged or  applied  substantially  as  shown  and 
described,"  that  is,  inserted  in  the  slot  in  the 
socket  The  defendants'  structure  consists 
onl v  of  two  sectional  halves,  each  like  the  other, 
and  each  a  cone  shaped  half  cylinder,  and 
bilged,  with  an  ear  shaped  hinge  on  each  half 
section,  a  rivet  connecting  the  two  forming  the 
hinge.  This  arrangement  does  not  infringe  the 
<;Uiim  of  the  Seott  original  patent  It  is  not  a 
complete  whip  socket  provided  with  a  lever  ar- 
ranged or  applied  substantially  as  in  Scotfs  ap- 
paratus, that  is,  pivoted  in  a  slot  in  the  socket 
It  is  true  that  the  result  in  each  arrangement  is 
to  hold  the  whip  steady  or  firm  &q  a  socket,  but 
the  mechanisms  are  different. 

That  the  specification  and  claims  of  the  reis- 
sue were  designedly  so  woided  as  to  cover  a 
structure  which  the  claim  of  the  original  patent 
would  not  cover  is  manifest.  Thus,  the  origi- 
nal specification  says  that  the  invention  relates 
to  a  "fastening  applied  to  a  whip  socket  in  such 
a  manner  as  to  hold  the  whip  firmly  therein." 
This  means  that  you  have  a  complete  whip 
socket  and  you  apply  a  fastening  to  it,  which 
fastening  is  so  arranged  as  to  hold  the  whip 
1 24  ]  firmly  in  the  socket  in  which  the  whip  is  placed. 
The  description  in  the  original  specification 
describes  a  complete  whip  socket  with  an  open- 
ing or  slot  in  the  side  of  the  socket  extending 
nearly  its  whole  height  or  length,  with  a  fasten- 
ing lever  secured  in  the  slot  by  a  fulcrum  pin 
rather  below  the  center  of  the  lever,  the  lever 
having  near  the  fulcrum  pin  a  weighting  projec- 
tion, b'.  The  reissued  spedficanon  says  that 
the  "improvements  consist  in  the  use  oi;  a  lever 
with  the  stationary  or  upright  portion  of  the 
socket."  The  socket  is  referred  to  as  if  it  had 
a  part  which  is  not  stationary.  The  first  and 
second  claims  carry  out  the  same  idea,  by  mak- 
ing the  "stationary  part"  of  the  socket  an  ele- 
ment in  each  of  those  claims.  The  defendants' 
holder  is  not  a  complete  holder  with  its  station- 
ary part  alone,  and  without  its  movable  part, 
while  the  plaintiff's  is.  Moreover,  all  mention 
•of  the  weighting  projection  b'  is  omitted  in  the 
reissued  specification.  The  design  manifest  in 
it  is  to  cover  such  a  structure  as  that  of  the  de- 
fendants, and  the  evidence  tends  to  the  conclu- 
sion that  that  was  the  object  of  obtaining  the 
reissue.  The  description  and  claim  of  the  orig- 
inal specification  were  enti  rely  adequate  to  cover 
the  Scott  device.  No  inadvertence,  accident  or 
mistake  is  shown. 

The  reissue  is  soufffav  «>  be  sustained,  by  the 
counsel  for  the  appellee,  on  the  ground  that  the 
invention  described  in  each  of  the  two  specifi- 
cations Is  "the  combination  with  a  whip  socket 
cf  a  lever  which  operates  to  hold  the  whip 
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therein  and  prevent  it  from  moving  or 
ff  laterally."  Even  if  such  aclaim  would 
be  yalidp  it  is  not  the  claim  made  in  the  original 
patent  And  even  if  it  were  the  claim  made 
by  that  patent  the  reissue  purports  to  daim, 
not  a  combination  of  a  whip  socket  and  a  lever, 
but  the  combination  of  the  stationary  part  of  a 
whip  socket  and  a  lever. 

We  are,  therefore,  of  opinion  that  this  leis* 
sued  patent  is  invalid. 

The  appellants  ask  for  a  review  and  reversal 
of  the  orders  imposing  fines  for  a  violation  of 
the  preliminaiy  injunction.  The  appellee  con- 
tendis  that  this  OQurt  cannot  review  the  action 
of  the  circuit  court  in  punishing  a  contempt 
committed  bv  a  violation  of  such  injunction, 
(1)  because  the  proceedings  were  cnmlnal  in 
their  character;  (3)  because  the  action  of  the 
circuit  court  is,  by  section  725  of  the  Revised 
Statutes,  expressly  made  discretionary 

All  the  proceedings  which  resulted  in  the  im- 
position of  the  fines  were  taken  and  entided  in 
the  suit.  The  order  of  Karch  6, 1882,  is  entitled 
in  the  suit  and  adjudges  "that  the  said  defend- 
ants are  guilty  of  the  contempt  charged  against 
them  for  a  violation  of  the  injunction  issued  in 
this  cause,  and  that  said  defendants,  Alva  Wor- 
den  and  John  S.  Worden,  pay  to  said  complain- 
ant, Anson  Searls,  the  sum  at  two  hundred  and 
fifty  dollars,  as  a  fine  for  said  violation,  to- 
gether with  costs  of  said  proceedhigs,  to  be 
taxed,  and  that  said  defendants  staiMTcommit- 
ted  until  the  same  is  paid."  The  order  of  Oc- 
tober 9,  1882.  is  entitled  in  the  suit,  and  orders 
"that  said  defendants,  Alva  Worden  and  Jolm 
S.  Worden,  do  pay  a  fine  of  eleven  hundred 
and  ei^tjr-two  doUais  to  the  derk  of  this  court 
to  be  paid  over  by  said  derk  to  complainant 
for  damages  and  costs,  and  that  aaid  defendants 
do  stand  committed  until  the  same  is  paid." 
It  appears  that  the  91,182  was  made  up  of 
9682,  the  profits  of  the  defendants  on  62  sross 
of  whip  sockets  sold,  and  9^00,  expenses  <3  the 
plaintilf  in  the  contempt  proceedinffs. 

We  have  jurisdiction  to  review  the  final  de- 
cree in  the  suit  and  all  interlocutory  decrees 
and  orders.  These  fines  were  directed  to  be 
paid  to  the  plaintiff.  We  say  nothing  as  to  the 
lawfulness  or  propriety  of  this  direction.  But 
the  fines  were,  in  fact,  measured  by  the  dam- 
ages the  plaintiff  had  sustained  and  the  expenses 
he  had  incurred.  They  were  inddents  of  his 
claims  in  the  suit  His  right  to  them  was,  if 
it  existed  at  all,  founded  on  his  right  to  the  in- 
junction, and  that  was  founded  on  the  validity 
of  his  patent  The  case  differs,  therefore,  from 
that  of  Bt  parte  Keamejf,  20  U.  S.  7  Wheat  80 
[5:891].  That  was  an  application  t6  this  court 
for  a  writ  of  habeas  corpus  where  a  person  was 
hnprisoned  by  the  Circuit  Court  of  the  District 
of  Columbia,  for  a  contempt  in  refusing,  as  a 
witness,  to  answer  a  question  on  the  trial  of  an 
indictment.  The  application  was  denied,  on  the 
ground  that  this  court  had  no  appellate  juris- 
diction in  a  criminal  case. 

So,  the  fact  in  the  present  case  (that  though 
the  proceedings  were  nominally  those  of  con- 
tempt, they  were  really  proceedings  to  award 
damages  to  the  plaintiff,  and  to  iSmburse  to 
him  his  expenses)  distinguishes  the  case  from 
that  of  Nefio  Orleans  v.  Steamship  €h.  87  U.  8. 
20  Wall.  887  [22:854].  Ther^  in  a  suH  to 
equity,  a  Circuit  Court  of  the  United  States 
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imposed  a  flue  on  a  defendant  for  obtaining, 
dozing  the  pendency  of  the  suit,  from  a  state 
oonrt,  an  in  jonction  against  the  p1aiQti£b,  as  to 
a  matter  within  thesoopeof  the  litigation.  On 
appeal  from  the  flnal  decree,  it  was  sought  to 
review  the  order  imposing  the  fine,  but  this 
eomrt  said  that  the  fine  was  beyond  fU  torisdie- 
tlon,  and  added:  "Oontem|A  of  conrt  Is  a  spe- 
dflc  criminal  ofFense.  The  imposition  of  the 
fine  was  a  Judgment  in  a  criminal  case.  That 
part  of  the  decree  is  asdistinct  from  the  residue 
as  if  it  were  a  ludement  upon  an  indictment  for 
perjury  committea  in  a  deposition  read  at  the 
hearing.  This  court  can  take  cognizance  of  a 
criminal  case  only  upon  a  oerdflcate  of  division 
in  opinion." 

Section  725  of  the  Revised  Statutes  provides 
that  the  courts  of  the  United  States  shall  have 
power  to  punish,  "by  flne  or  imprisonment,  at 
the  discretion  of  the  court,  contempts  of  their 
authority,"  provided  that  such  power  "  shall 
not  be  construed  to  extend  to  any  cases  except 
♦  ♦  ♦  the  disobsdienoe  by  ♦  ♦  ♦  any 
party,  Juror,  witness,  or  other  person,  to  any 
lawfal  writ,  process,  order,  rule,  decree,  or  com- 
mand of  the  said  courts."  We  do  not  think 
this  provision  makes  the  action  of  the  drcuit 
court  in  this  case  such  a  matter  of  discretion 
that  the  orders  imposing  the  flnes  are  n«t  re- 
viewable. They  were,  to  all  hstents  and  pur- 
poses»  oiders  in  the  course  of  the  cause,  based 
on  the  iyuestions  invoNed  as  to  the  l^;al  rights 
of  the  parties. 

Although  the  court  had  jurisdiction  of  the 
Bait  and  of  the  parties,  the  order  for  the  pre- 
liminary injunction  was  unwarranted  as  a  mat- 
ter of  law,  and  the  orders  impoeing  the  fines 
must,  so  far  as  they  have  not  been  executed,  be 
held,  under  the  special  drcumstanoes  of  this 
case,  to  be  reviewable  by  this  court,  under  the 
appeal  from  the  flnal  decree*  The  result  is 
that  they  camiot  be  upheld. 

ThsJkuddeon$itfmObrmU$  (hurt,  and  the 
mxien  qfli&reh  6,  1M»,  and  October  9, 188t, 
mrt  reeirmd,  and  the  6am  U  remanded  to  that 
eewrt^  foith  a  direetion  to  diemim  the  N0,  with 
eoete,  hut^oUhmtt  pr^fudiee  to  thepotoer  and  right 
eftheOir&uit  Oowrt  to  pmdA  the  amten^  f^ 
ferred  tointhoeeordon,  op  a  proper  ffroeeeding. 

The  prdiminaxy  inlnnetlon  was  in  force  nn- 
tfl  set  aside.    See  A  CMm.  80  U.  &  »  WaD. 
167  [88:  8181. 
Tmeeopj.  "rm^t 

James H.  M^Kenney,  Gleck,8iip.  Ooui,  V.  8. 
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America,  And  to  be  oov^red  hi  port«D<I  sts^a,^^  ocr- 
taln  ports  ^roeptod,  tbc  potior  belQ0  Jvood  when 
tbo  «kip  wa£  B/t  H&,  bound  <m  m  vofmge  iram  li^er- 
pool  to  New  Orleans,  ia  hcJd  lo  ooTCir  the  ship  while 
In  the  Gulf  <yt  MexJoo. 

2.  \Vli(?re  the  oourt  bedow  bas  faund  tibe  ulUnmte 
tAck&,  the  appeiJADt  la  not  entitled  to  bAv«  Inoor- 
porate^l  in  tbo  bill  of  except lona  mere  Incid^nt^.! 
incts  whl<?h  only  amount  tootid«nc©  bearing  on  tlie 
ultimate  fiUiiM  of  the  csag,  as  this  courts  eiJQc«  the 
A^t  of  1^5.  caaoot  retrr  the  case  on  aU  ibeeTldimu}& 

S.  This  t-ourt,  while  dix^llDlnfr  to  deotdd  irlietlHr» 
■Jno<^  the  Act  of  February  16,  ISTR,  new  teatJmODy 
can.  under  i4ny  cironm^tanceQ,  be  taken  after  fta 
ftppenl  in  admiralty,  or  mueiidinenta  tothflpknd'p 
jnit?  aJ lowed.  rleoJoe  a  motion  for  (hftt  fmiWMQi,  tb» 
depofiitdonEi  filed  tm  to  over  insufaiioe  ot  lae  oaim 
fining  t<i  umko  out  siiCh  a  ease  ba  vt>tild  t£Dd  to 
efft&bllfih  a  fraudulent  loea  of  the  veaflei. 

[Nos.  77,  78.] 

Argued liarehir, IS,  1S87.   Deeided MarAMS, 

JS87. 

APPEALS  from  the  Oircoit  Oouit  of  the 
United  States  for  the  Eastern  District  of 
Looiriana.  Opfaikm  below,  16  Fed.  R^.  916. 
AMrm^. 

The  history  and  fscts  of  the  cases  appear  in. 
the  opinion  of  the  court 

Meeere.  dammph,  P.  Homor,  Charles  W*. 
Homor  and  Franeia  W.  Baker,  for  ap>- 
peUant: 

A  mere  reference  to  the  map  will  show  that 
no  part  of  the  Gulf  of  Mexico  is  between  Eu- 
rope and  America.  The  most  southern  point 
of  Europe  is  in  about  86*  north  latitude;  the- 
most  northern  of  the  Qulf  of  Mexico  is  in. 
about  80*. 

The  moment  therefore  The  Orient  entered 
the  Gulf  of  Mexico,  the  policy  sued  on  was- 
forfdted;  the  waiTer  of  this  forfeiture  must  of 
course  be  Toluntary  and  with  knowledge. 

L.  R  2  Eng.  &  L  Appeals,  48,  Ik^nl^Y. 
B.  B,,  quoted  and  approved;  Benneeke  ▼.  Ine, 
Go,  106  U.  S.  866  ^:090);  iTew  Bd^n  Steam 
Saw  Mia  Go.  ▼.  SeiwrUy  Jne.  Ch,  7  Fed.  Rep. 
WtiXJhde  ▼.  WaUere,  8  Gamp.  16;  Boborteon 
▼.  aiirke,  1  Bing.  446. 

As  reg^uds  this  question  of  deviation,  all< 
4)ourt8  have  ever  construed  such  clauses  stricUy, 
and  in  favor  <^  the  insurers  as  against  the  as-^ 
sored,  for  the  leascm  that  the  insurer  has  a  ri|^ 
to  specify  what  risks  he  takes,  and  that  the  a8> 
sured  has  no  ri^t  to  attempt  to  impose  upps* 
him  a  dUflerent  one,  no  matter  whether  the  risk 
be  really  either  incressed  or  diminished. 

Peaireon  v.  Oommiereial  Unien  Aetur.  Oo,  L, 
R  8  0.  P.  648;  Steeene  v.  Commordfll  JiuL 
Ine.  Co.  26  N.  Y.  897;  Burgeee  v.  EjuitaUo' 
MaHnelne.  O^.  126 Mass.  70. 

All  the  American  authorities  concur  that  in^ 
time  policies,  as  weQ  as  in  voyage  policies,  the- 
vessel  must  be  kept  by  the  inmued  in  a  sea- 
worthy condition  when  it  is  in  their  power  t<^ 
make  her  so. 

HooBie  V.  Padfc  Mai.  Ine.  Co.  7  Allen,  224-^ 
HaaairdY.  New  England  Marine  Ine.  Oo.  88  U. 
S.  8  Pet  681  (8: 1062);  ffoctie  v.  Borne  Ine.  Cb. 
82  Oonn.  41;  BonnaUy  v.  Merehante  Ine.  Co, 
28  La.  Ann.  040;  BradUe  v.  Margtdndlne,  Oo. 
87  U.  S.  12  Pet  979,  408(9: 1124,  1184),  ;  Dn^ 
peyre  v.  Weetemlne.  Oo.  2  Rob,  (La.)  467. 

Mr.  J.  R.  BeekwiUi*  for  George  D.  Allea^ 
appeDee. 

Meeere.  RIeliard  H.  Browne*  Oharlee  B^ 
Singleton  and  0.  R  Sanewn,  lor  Silas  Weekv 
appellee. 
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Mr.  CaU^JiuUee  WwMe  deUyered  the  opin- 
ion of  the  court: 

These  appeals  present  the  same  craestioDs, 
and  may  be  considered  together.  The  suits 
were  brought  on  two  poUoies  of  insurance,  one 
insuring  the  interest  of  George  D.  AUen  and 
the  other  that  of  Silas  Weeks,  in  the  ship 
Orient,  from  April  16, 1888.  to  April  15, 1888, 
'to  navicate  the  Atlantic  Ocean  between  "Bo- 
rope  ana  America^  and  to  be  covered  in  port 
and  at  sea."  At  the  time  the  policy  was  issued 
the  stadp  was  on  the  Atlantic  Ocean,  bound  cm 
a  voyage  from  Liyerpool,  Bngtand,  to  New  Or- 
leans, Louisiana,  laden  with  a  general  cargo. 
The  CompvTf  knew  of  this  when  it  ezecdied 
and  deliTerea  the  pcAlcy,  and  insured  the  yeesel, 
lost  or  not  lost.  New  Orleans  was  the  home 
poort  ol  the  ship,  and  there  the  home  office  of 
the  Company  was  situated.  AH  parties  knew 
that  the  ship  was  sailing  to  and  from  that  port 
TbepoUcy  also  ocmtained  this  clause: 

'Warranted  by  the  assured  not  to  use  port  or 
porta  in  Bastem  Mexico,  Texas,  nor  Yucatan, 
nor  anchorage  thereof,  during  the  continuance 
of  this  insurance,  nor  pcxts  in  West  India 
Ifllands  between  Jul^  16  and  October  15;  nor 
ports  on  the  northeast  coast  of  Great  Britain 
terond  the  Thames,  nor  ports  on  the  continent 
of  "Europe,  north  of  Antwerp,  between  Novem- 
ber 1  and  Miurdi  1." 

This  warrant  is  part  of  the  printed  portion 
of  the  policy,  but  the  portion  describing  what 
the  insurance  covered  £9  in  writing. 

The  shi^  arrived  safely  in  New  Orleans  on 
her  voyage  from  Liverpool,  and,  after  unload- 
ing, promeded  to  Ship  Islaoid,  where  she  took 
on  a  cargo  of  timber  xor  Liverpool,  and  while 
on  her  vcnrage  to  that  port  tibe  was  struck  by  a 
sy<done  about  one  hundred  miles  out  in  tiie 
QM  of  Mexico  and  wrecked. 

The  first  question  presented  by  the  apnel- 
kmts  is  wheuier  the  insurance  covered  the  snip 
while  in  the  Gulf  of  Mexico.  This  depends  on 
the  meaning  of  the  language  of  the  policy,  con- 
strued in  the  light  of  the  circumstances  which 
surrounded  the  parties  at  the  time  of  its  execu- 
tion. Theevident  purpose  was  to  insure  a  New 
Orleans  ship  engaged  in  the  Atlantic  trade  be- 
tween Burope  and  America  for  a  year,  both  at 
sea  aodin  port  At  the  time  the  insurance  was 
effected  she  was  on  a  voyage  between  Liver- 
pool aiul  New  Orleans,  ana  all  parties  knew 
that  the  bosinesB  in  which  she  was  engaged  took 
her  in  and  out  of  the  last  named  port.  That 
was  her  home  port,  and  that  was  where  the  Iik- 
anranoe  Company  had  its  own  office.  That  the 
navigation  of  the  Gulf  was  contemplated  dur- 
ing &e  life  of  the  policy  is  shown  bv  the  fact 
that  certain  of  its  ports  were  exduded  from  the 
risks  the  Company  assumed.  This  fairly  im- 
plies that  all  others  might  be  used,  and  as  the 
ship  was  Co  be  insured  all  the  time  during  the 
year  if  she.  was  employed  in  navigating  the 
Atlantic  betweenEurope  and  America,  whether 
at  sea  or  in  port,  it  is  evident  the  parties  in- 
tended to  cover  her  bv  the  policy  while  sailing 
from  port  to  port  in  tbat  general  trade.  New 
Orlesnsisaleading  American  portin  that  trade. 
To  set  to  and  from  it  ships  must  navigate  the 
Oult  of  Mexico. 

No  one  can  doubt  that  the  policy  would 
cover  at  all  times  during  the  year  a  voyage  to 
an  the  ports  of  Great  Britain  except  those  north- 
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east  of  the  Thames,  and|to  all  ports  on  the  Con- 
tinent of  Surope  north  of  the  Mediterranean  as 
far  as  Antwerp,  and  elsewhere  on  the  northern 
coast  between  March  and  November.  Yet  in 
doing  so  the  ship  would  have  to  sail  in  waters 
other  than  those  of  the  Atiantic  Ocean.  Taking 
the  whole  pdicy  together,  we  cannot  doubt  it 
was  the  intention  01  the  Company  to  cover  the 
ship  while  engaged  in  the  Atlantic  trade  be- 
tween ports  in  Europe  and  America  other  than 
those  specially  warranted  against.  Whether 
this  would  include  ports  east  of  Gibraltar  it  is 
unnecessary  now  to  decide. 

It  is  true  that  if  there  is  a  conflict  between 
the  written  words  of  a  policy  and  those  thatare 
printed,  the  writing  will  prevail,  but,  if  possi- 
ble,  the  writing  and  the  print  are  to  be  con- 
strued so  that  both  can  stand.  Here  we  think 
it  dear  that  the  written  clauses,  when  construed 
in  connection  with  thoee  that  are  in  print,  have  L « O  j 
the  effect  of  describing  the  tnde  in  which  the 
vessel  was  to  be  emplo;^  rather  than  confining 
her  navigation  exclusively  to  the  waters  of  the 
Atlantic  Ocean.  If  it  were  otherwise,  while 
the  ship  would  be  insured  in  port  and  on  the 
ocean,  tibe  would  be  uninsured  whUe  perform- 
ing that  part  of  her  voyage  from  the  oeean  to 
theportandfrom  the  port  to  the  ocean.  Such 
a  condition  of  things  will  never  be  presumed  in 
the  absence  of  the  most  convincing  proof  to  the 


We  have  no  hesitation  in  deciding  that  the 
insurance  covered  the  ship  at  the  time  of  her 


This  disDoses  of  aD  the  questions  which  arise 
on  the  finmng  of  ftusts. 

The  principal  controversy  in  the  case  was  aa 
to  the  seaworthiness  of  the  vessel  Thelcoort 
has  found  as  a  fact  that  she  was  seaworthy 
when  she  left  Liverpool  on  the  voyage  during 
which  the  policies  were  issued,  and  also  when 
she  sailed  nom  Ship  Island  on  the  voyage  in 
which  she  vras  lost  To  these  questions  the 
testimony  was  largely  directed,  and  it  was  to 
some  extent  conflicting.  At  the  trial  the  court 
was  asked  to  find  as  follows: 

"The  ship  Orient,  prior  to  her  departure  on 
her  last  voyage,  on  Ist  August,  1883,  was  run 
aground  on  Ship  Idand  Bar,  where  she  remained 
for  three  days  and  two  nights  in  bad  and  squally 
weather,  'rolling  and  pounding  heavilr/  and 
whfle  on  the  bar,  and  after  cominf  oil,  drew 
and  continue^  to  draw  four  inches  <3  water  per 
hour  until  the  final  wiedk,  and  that  when  she 
was  thrown  upon  her  beam  ends  by  the  force 
of  the  storm  sue  was  prevented  from  righting 
herself  by  the  largo  amount  of  water  which 
had  leaked  into  her  hold;  and  hence  the  cuttinff 
away  ef  hermasts  was  of  no  avafl,  and  the  said 
leak  was  the  direct  cause  of  her  loss,  and  she 
was  unseawortiiy  when  she  started  on  her  last 
voyage;"  and  "that  when  the  diip  Orient  was 
hauled  off  the  bar  at  Ship  Island  whereshehad 
been  aground  as  af orenid,  she  leaked  four 
inches  of  water  per  hour,  and  said  leak  did  not 
diminish  from  said  time,  8d  August^  1883,  until 
6th  September,  1883,  when  she  went  to  sea  on 
her  last  voyage,  nor  until  she  was  finally  .... 
wrecked,  and  said  leak  could  have  been  discov-  L^^-l 
ered  only  by  unloading  said  vessel  and  taking 
her  to  New  Orleans  and  putting  her  in  the  dry 
dock,  which  was  not  done;  and  no  other  pre- 
caution was  taken  to  ascertain  whether  said  vea 
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Ml  was  inlurod  by  haying  been  aground,  or  to 
ascertain  the  leak  or  leaks,  aaye  by  a  cursoir  ex- 
amination of  her  bottom  by  a  oiyer,  without 
taking  her  out  of  the  water;"  and  ''that  the 
ship  Orient  was  knowingly  sent  to  sea  by  the 
assured  in  an  unseaworthy  state  and  in  an  unUt 
condition,  which  necessarily  increased  the  dan- 
ger which  led  to  her  loss. 

This  was  refused,  and  an  exception  taken. 
To  present  the  question  of  the  jproprie^  of  that 
refusal  to  this  court,  a  bill  of  exceptions  was 
prepared,  oontainins  the  entire  evidence  in  the 
cause,  which  was  signed  by  the  circuit  Judge 
with  the  remark  that  "this  bOl  is  claimed  by 
the  respondent  under  the  authority  of  Ine 
FraneU  WriaU,  106  U.  8.  881  [26: 1100],  con- 
flidering  which  case  the  court  does  not  feel  at 
lib^ty  to  deny  the  bill 

In  the  case  of  Tht  Franeii  Wright,  it  was 
ruled,  p.  887  [1101],  and,  as  we  are  satisfied, 
correctly,  "that  if  the  circuit  court  neglects  or 
refuses,  on  request,  to  make  a  finding  one  way 
or  the  other,  on  a  question  of  fact  material  to 
the  detemdnation  of  the  cause,  when  eyidence 
has  been  adduced  on  the  subject,  an  exception 
to  such  refusal,  taken  in  time  ana  properly  pre- 
sented by  a  bill  of  exceptions,  may  be  con- 
sidered here  on  appeal,  do,  too,  if  the  court, 
against  remonstrance,  finds  a  material  fact 
which  is  not  supported  bv  any  eyidence  what- 
ever, and  an  exception  Is  taken,  a  bill  of  ex- 
ceptions may  be  used  to  bring  up  for  review 
the  ruling  in  that  particular.  In  the  one  case, 
A  refusal  to  find  would  be  equivalent  to  a  ruling 
that  the  fact  was  immaterial;  and  in  the  other, 
that  there  was  some  evidence  to  prove  what  is 
found,  when  in  truth  there  was  none. "  '  'But," 
it  was  added,  "this  rule  does  not  apply  to  mere 
incidental  facts  which  only  amount  to  evidence 
bearing  on  the  ultimate  facts  of  the  case.  Ques- 
tions depending  on  the  weight  of  evidence  are, 
under  the  law  as  it  now  stands,  to  be  conclu- 
sively settled  below;  and  the  fact  in  respect  to 
which  such  an  exception  may  be  taken  must 
be  one  of  the  material  and  ultimate  facts  on 
which  the  correct  determination  of  the  cause 
depends." 

In  the  present  case,  the  ultimate  fact  to  be 
proved  was  the  seaworthiness  of  the  vessd. 
That  ultimate  fact  has  been  found.  What  the 
Company  wanted  to  have  incorporated  in  the 
findings  were  the '  'mere  incidental  facts"  which 
only  amounted  to  evidence  from  which  the 
material  fact  of  seaworthiness  or  unseaworthi- 
ness was  to  be  ascertained.  This  was  properly 
refused. 

Another  bill  of  exceptions  was  taken,  because 
the  court  made  the  following  findings,  when 
there  was  no  evidsnce  whatever  to  support 
them: 

"Fourth.  That  when  said  risk  was  taken  by 
the  said  defendant  and  said  policy  executed 
and  delivered,  the  said  ship  Orient  was  on  the 
Atlantic  Ocean,  bound  on  a  voyage  from  the 
Port  of  Liverpool  to  the  Port  of  "New  Orleans, 
in  the  United  States,  laden  with  a  gmeral  cargo; 
that  the  defendant  at  the  time  of  the  executfon 
and  delivery  of  the  policy  of  insurance  was 
well  aware  of  the  fact,  and  had  notice  and 
knowledge  that  the  said  vessel  was  prosecuting 
said  voyage,bottnd  to  the  Port  of  New  Orleans, 
and  insured  the  vessel,  lost  or  not  lost 

"Fifth.  That  the  Port  of  New  Orleans  was 


the  home  port  of  the  said  Orient  and  was  the 
domidl  of  the  underwriting  Company;  and 
that  all  parties  knew  that  the  ship  was  sslling 
to  and  from  that  port,  and  when  the  policy 
sued  on  was  issued  it  was  the  intention  of  the 
assured  and  the  underwriters  that  the  said  pol* 
icy  was  to  cover  risks  while  said  ship  was  nav- 
igating the  Gulf  of  Mexico,  except  exdnded 
ports. 

"Twenty-first  That  at  the  time  said  ship 
Orient  was  wrecked  end  destroyed  she  was 
under  the  protection  of  said  poU^  of  insurance, 
and  was  lost  and  wrecked  by  a  peril  of  the  sea 
insured  sgainst" 

Bo  far  nom  there  being  no  evidence  to  sup- 
port these  findings,  the  record  is  full  of  fads 
from  which  the  ooncluslons  reached  by  tiie 
court  might  be  drawn.  The  apparent  purpose 
of  counsel  in  preparing  the  bills  of  exceptions 
wss  to  have  the  whole  case  retried  here  on  all 
the  evidence.  That  this  cannot  be  done,  since 
the  Act  of  1875,  has  long  been  settied.  Ths 
AbboUtford,  08  U.  8.  440  [25: 1681;  Ths  Bens^ 
faeUyr,  102  U.  8.  214  [26: 157];  Tlit  AdnaUn^ 
108  U.  S.  780  [26:  606];  ThM  AnnU  Linddag. 
104  U.  8.  187  P6:  TlTl. 

The  case  as  tried  below  is  reported  as  Baktr 
V.  Merehanf  Mitt.  Ifu.  Co.  16  Fed.  Rep.  916, 
where  the  discussion  upon  the  effect  of  Uie  evi- 
dence win  be  found 

It  only  remains  m  eonsider  sn  application 
which  has  been  made  in  this  oourt  for  leave  to 
amend  the  pleadings  and  introduce  new  testi- 
mony. At  an  early  day  in  the  present  term 
leave  was  granted  the  appellants  on  their  motion 
to  take  additional  testimony.  Under  this  leave 
depositions  have  been  taikai  which  are  now  on 
file.  Their  purpose  is  to  show  an  over  insur- 
ance by  the  owners  of  the  vessel  on  the  cargo, 
which  was  also  owned  by  them  in  whole  or 
in  part  The  pleadings,  as  they  stood  in  the 
court  below,  present  no  issue  to  which  sudi 
testimony  is  applicable;  and  the  appellants  now 
ask  leave  to  amend  their  answers  so  as  to  let 
it  in. 

Without  determining  whether,  since  the  Act 
of  February  16, 1875,  "to  facilitate  the  dispo- 
sition of  cases  in  the  supreme  court,  and  for 
other  purposes,  ch.  77, 18  8tat  at  L.  815,  new 
testimony  can,  under  any  circumstances,  be 
taken  after  an  appeal  in  admiralty  to  this  ocnirt. 
or  amendments  to  the  pleadings  allowed,  and, 
if  BO,  what  would  be  the  proper  practice  to  give 
effect  to  an  application  for  that  purpose,  we 
deny  this  motion.  An  over  insurance  of  the 
cargo  is  not  a  breach  of  a  warranty  by  the 
owner  of  the  vessel  not  to  Insure  his  interest  in 
the  vessel  beyond  a  certain  amount,  and  the 
new  testimony,  standing  by  itself,  fails  to  make 
out  such  a  case  of  over  insurance  on  the  csigo 
as  would  tend  to  establish  a  fraudulent  loss 
of -the  vessel  Theover  Insunneeof  thecarvo^ 
if  any  there  was,  siew  out  of  an  Insurance  or 
Barings  Brothers  «  Oo.,  In  London,  for  their 
protection  as  acoeptors  of  drafts  drawn  by  thA 
captain  on  them  to  meet  disbmsements  In  the 
purchase  of  the  timber  which  composed  the 
cargo;  at  least  that  Is  the  fsir  inference  from 
the  testimony. 

The  ddcne  in  muh  qftheeatet  U  a/krmei. 

ItueooDv.   Test: 
James  EC  HoK«nnaj«  Otoik,  Sup.  Oourt  IT.  & 
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T.  jBinnir«i.    Dolav  v.  Jbnnimos.     United  Statbs  t.  Joabb.      89-lOf 

nubia  infrinm  both  of  the  patents,  and  decreea 
were  entered  aooordln^y . 

Mr.  John  R.  Bennett,  for  appeHantA. 

Mr.  Arthur  t*  Brlesen»  for  appellees. 

Mr.  Ohi^JfuHce  Walte  onnomiced  the  af» 
llrmance  of  the  decree  below  with  costs  and  in- 
terest 

No  opinion. 


1888. 

HfiNBY  B.  KIBB£  wt  al.,  DohigBnsin 

JSiSBBM.    ObAWBB,    ShBBYB    A    0OKPAHT» 

AppU. 

e. 

ABRAHAM  G.  JSNNINOS  bt  al. 


THOMAS  DOLAN,  Aiipl* 

«. 

ABRAHAM  Q.  JENNINGS  vt  ajl. 

(See  &  a  Baporter^  ed.^^ 

Dmgn  patmtt—if^/Hnffemeni'^practiee^qf' 
flrmance  wthout  opini&n. 

This  court  Afflrms  wlthoutan  opinion,  the  decrees 
ef  the  court  below,  grantinff  relief  for  toe  infringe- 
ment of  derign  patenti  NO0. 10888  and  10M8  on  com- 
parison of  toe  mannfaotaied  artlde  with  the  de- 
figus  of  the  patents. 

^Nos.  153, 158.1 
Arffu^MarehBJ,Mg87.  Decided  March $8, 1887. 

APPEALS  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of 
New  York.    Affin^. 

The  bills  in  these  cases  were  filed  by  the  ap- 
pellees to  recover  damaj^es  for  the  infringe- 
ment of  design  patents  Nosl  10888  and  104&, 
for  designs  for  lace  fabrics. 

The  answer  denies  the  infringement,  and 
aets  up  Tarious  defenses  to  both  patents.  In 
taking  proofs  for  final  hearing,  the  counsel  for 
the  ddendants  being  present,  the  plaintiffs  put 
in  evidence  the  two  patents  and  assignments  to 
the  plaintiffs  and  a  nubia.  The  counsel  for 
the  defendants  admitted,  on  the  record  of 
proofs,  that  the  said  nubia  was  purchased  from 
the  defendantsprior  to  the  commencement  of 
these  suits.  The  plaintiffs  then  rested  thehr 
case.  The  defendants  took  no  testimony.  The 
plaintifb  introduced  no  witness  to  show  the 
identity  of  design  between  what  was  found  in 
said  nubia  and' in  the  plaintiffs'  patent  The 
defendants  contend  that  it  is  not  sufficient  for 
the  plaintiffs  to  show  merely  the  sale  of  the 
nubu  by  the  defendants,  and  to  leave  the 
court  to  inspect  the  nubia  and  compare  it  with 
the  patents,  out  that  the  plaintiffs  must  produce 
a  witness  to  testify  to  identily  of  dedgn.  But 
the  court  held  under  the  authority  oiOorham 
-"  Co.  ▼.  WhiU,  81  U.  S.  14  Wall.  511  (20: 
),  that  the  true  test  of  identity  of  design  is 
eness  of  appearance;  in  other  words,  same- 
I  of  effect  upon  the  eye;  that  it  is  not  neces- 
sary that  the  appearance  should  be  the  same  to 
theeyeof  anenert,  and  that  the  test  is  the  ^e 
of  an  ordinaiT  observer-^the  eyes  of  men  gen- 
eraUy— of  oDservers  of  ordinary  acuteness, 
bringing  to  the  examination  of  the  article  upon 
wbich  the  design  has  been  placed  that  degree 
of  obsenratloiLwhich  men  of  ordinary  intelli- 
gence fffve.  The  court  further  held  that,  in 
view  <n  this  test  or  Identity  and  of  the  simple 
character  of  designs  in  the  present  case,  and  of 
the  absence  of  any  testimony  on  the  part  of  the 
defendants,  the  absence  01  testimony  as  to 
Identity  did  not  make  it  improper  for  the  court 
to  compare  the  defendants'  nuSia  with  the  pat- 
ents as  to  design  and  to  determine  the  guestion 
ef  identity  from  such  comparison.  On  such 
comparison  it  was  found  that  the  defendants' 
121  D.  S.  U.  S.,  Book  80. 
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UNITED  STATES.  Appi,, 

e. 

JOHN  PAUL  JONES,  Admr.  of   GsonoA 

McDouGALL,  Deceased. 

(Bee  8.  a  as  *"  17.  S.  eu  JfeD>t  Aibmr.,''  Beporter^s  ed. 

CUUm^  ari$ing  en  eontract  toith  an  Indian 
agent, far  eattUfumiehed—ths  United  Statsi,* 
not  UgaUy  Uabl^—vtatute—treatiei—aUawanci 
^  claim  by  Qmgreee,  not  a  recognition  of  eim- 
vrdaimt. 

h  There  is  no  principle  of  law  that  would  Justify 
a  court  in  treating  the  allowance  of  particular 
claims  by  Oongreas  as  a  recognition  by  the  Govem- 
ment  of  its  liability,  upon  other  demands  of  like 
character  In  ttie  h#"*^  of  claimants. 

t.  The  agreement  of  April  6, 18S&  between  George 
McDougaU  and  O.  H.  WoBencraft,  an  agent  and 
commJssioner  of  the  United  States  to  negotiate 
treaties  with  the  Indians  of  Calif omifL  for  cattle 
dellTered  by  the  former  for  the  use  of  the  Indiana 
imposed  no  legal  obligation  upon  the  United 
States. 

a.  By  the  Act  of  June  80,  1884,  Congress  did  not 
Invest  the  Presldent|  the  head  of  the  department, 
nor  any  oi&oer  of  the  Gtovemment,  with  unre- 
Btrictea  authority  in  the  malting  of  treaties  with 
the  Indiana,  nor  in  regulating  Intercourse  with 
them ;  to  purchase  merchandiae  for  them,  nor  to 
make  payments  of  money  or  goods  to  them. 

[No.  1024!]^ 
auJbmitted  Jan.  7,  1887.  Beaded  Mar.  t8, 1887. 

APPEAL  from  thp  Court  of  Claims.    725- 
wned. 
The  history  and  facts  of  the  case  sufficiently 
appear  in  the  opinion  of  the  court. 

Jfessrs.  A.  H.  ChwrlaAd*  Atty-Gen.,  and 
Heber  J*  May,  Astiti.  Atty.,  for  appellant. 
Meaen.  James  W.  Denwer  ana  John 
Panl  Jones,  for  appellee. 

Mr,  JuaHee  Harlan  delivered  the  opinion     [96] 
of  the  court: 

The  only  question  discussed  by  counsel  is  as 
to  the  liability  of  the  United  States,  under  the 
written  agreement  between  McDougaU  and 
Wozencn3t  of  April  6, 1852,  for  the  cattle  de- 
livered by  the  former.  The  argument  in  sup- 
port of  the  Judgment  below  proceeds  mainly, 
u  not  altogether,  upon  the  ground  that  the 
allowance  uj  special  Acts  of  Congress  of  claims 
similar  to  the  one  here  hi  suit,  in  connection 
with  the  failure  or  refusal  of  the  proper  officers 
to  prosecute  appeals  from  Judgments  in  the 
court  of  claims  against  the  United  States  upon 
contracts  like  the  one  in  suit,  constitute  a  suf- 
ficient basis,  in  law,  for  a  recovery  in  this  case. 

Tracing  the  history  of  the  claims  referred  to, 
we  find  that,  by  an  Act  approved  July  29, 1854, 
the  Secretary  of  the  Treasury  was  directed,  out 
of  any  money  not  otherwise  appropriated,  to 
pay  to  John  C.  Fremont  the  sum  of  $188,825, 
with  interest  at  the  rate  of  10  per  cent  per  an* 

54  set 
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wm  (h)a  JuM  1. 1888»  "in  full  of  his  account 
lOrbMf  d^Teiea  to  Cominissioner  Barbour 
1^  ^  use  of  the  Indians  of  California  in  1851 
•Mi  ISQa."*    10  Stat  at  L.  804. 

Ib  IkfuU^t  Que  the  court  of  claims  delir- 
«red  an  qpinkm,  which  was  transmitted  to 
CongresB  February  2, 1850.  H.  li.  35th  Cong. 
ad  Sobs.  R  C.  Uls«  No.  180.  It  is  immaterial 
to  the  present  inquiry  that  that  court  had  no 
power  at  that  time  to  c^ve  a  Judgment  for 
money  against  the  Unitea  States;  for,  if  it  had 
been  then  invested  with  all  the  Jurisdiction  it 
now  has,  the  €k>vcmment  would  have  suc- 
ceeded. Its  conclusion,  upon  the  whole  case, 
was  that  "the  United  States  are  not  legally  lia- 
ble'upon  the  contract  claimed  upon,  because  it 
was  not  made  by  their  authority."  At  the 
same  time  the  court  dispo^  of  McDougaH's 
case— involving  the  identical  claim  presented 
in  this  case — and  held,  upon  the  grounds  stated 
in  Hensley's  suit,  that  the  United  States  came 
under  no  legal  liability  to  McDougall  by  rea- 
son of  his  agreement  with  Wozeucraf  t,  or  of 
anything  done  under  it.  Congress,  nevertheless, 
made  provision,  by  special  Act  of  June  9, 1860, 
to  pay  Hensley's  daim  (12  Stat,  at  L.  847),  but 
failea  or  refused  to  make  an  appropriation  to 
pay  McDougall. 

Norris  also  sued  npoa  a  similar  contract; 
but,  for  the  reasons  given  in  Hendejfs  Caae^  his 
dfdm  was  also  rejected.  Congress,  however, 
by  Joint  Resolution  of  June  22,  1866,  referred 
tiittt  claim  back  to  the  court  of  claims  "for  ex- 
amination and  aUoioance** and  directed  "that 
in  fixing  the  amount  to  be  paid  the  claimant, 
the  rule  shall  be  the  actual  value  of  the  supplies 
furnished  at  the  times  and  places  of  dehvety, 
of  which  due  proof  shall  be  made  by  the  claim- 
ant.'* 14  Stat,  at  L.  608.  In  obedience  to  that 
resolution,  and  not  because  of  any  change  of 
opinion  in  the  court  as  to  the  legal  rights  of 
Norris  under  his  written  agreement  wiUi 
Wozcncraft,  the  court  of  chiims  gave  Judg- 
ment against  the  United  States,  at  its  Decem- 
ber Term.  1866,  for  $69,900.  NorrU  v.  V.  8.  2 
Ct  CI.  155. 

Subsequently,  in  Fremont  v.  Ul  /9.  2  Ct  CI. 
462,  Judgment  was  given  against  the  United 
States  upon  one  of  thos  class  of  claims.  That 
Judgment  did  not  proceed  upon  the  ground 
that  the  claimant  was  entitled  to  recover  if  the 
case  stood  on  the  contract  there  in  question — 
a  contract  similar  to  McDougall's— out  upon 
the  ground  that  the  foregoing  Acts  of  Congress 
constituted  a  clear  and  distinct  legislative  rec- 
ognition of  the  obligation  of  the  iJnited  States 
to  pay  the  fair  value  of  the  subsistence  fur- 
nished for  the  Indians,  as  well  under  the  con- 
tracts with  Fremont,  Henslev  and  Norris,  as 
under  similar  contracts  with  other  parties. 
Tills  decision  was  followed  in  Fremont  v.  U, 
8,  4  Ct.  CI.  252.  Finally,  in  Belt  v.  V.  8.  15 
Ot.  CI.  106,  upon  a  review  of  the  circumstances 
connected  with  this  class  of  claims,  the  court 
below  adjudged  that  the  United  States  were  in 
law  liable  for  the  value  of  the  subsistence  fur- 
nished to  Indians  in  California  under  the  agree- 
ment there  in  suit,  and  which  was  similar  to 
the  one  of  April  5,  1852,  with  McDougall.  In 
none  of  the  cases,,  in  which  judgments  were 
rendered  against  the  United  States,  were  ap- 
peals prosecuted  to  this  court. 

The  Judgment  in  the  present  case  was  not 


accompanied  by  an  opinion  of  the  eomrt  bdow^ 
for  the  reason  perhaps,  that  the  daim  of  Itc- 
Dougall's  administrator  is  covered  by  the  de 
cision  in  Belfe  Case,  After  a  careful  examina- 
tion of  the  opinion  in  the  latter  case  we  aie 
unable  to  find  any  solid  eround  upon  which  to 
hold  the  United  States  legally  liable  upon  the 
agreement  between  Wozencraft  and  McDoug- 
all, or  for  the  value  of  the  cattle  delivered 
under  it  That  Con<2:rc8s,  by  special  Acts, 
made  provision  for  the  payment  of  particular 
claims  of  the  same  class  furnishes  no  ground 
whatever  for  the  assumption  that  the  Govern- 
ment recognized  its  legal  liability  for  the 
amount  of  such  claims,  much  less  for  the 
amount  of  all  other  claims  of  like  character. 
Such  legislation  may  well  furnish  the  basis  for 
an  app^  to  the  le^slative  department  of  the 
Government  to  place  all  claimants,  of  the  same 
dass,  upon  an  equality.  But  we  are  aware  of 
no  prindple  of  law  that  would  Justify  a  court 
in  treating  the  allowance  bv  Congress  of  par- 
ticular daims  as  a  recognition  by  the  Govern- 
ment  of  its  liability  upon  every  demand  of  like 
character  in  the  hands  of  daimants.  We  may 
properly  take  Judicial  notice  of  the  fact  that 
many  claims  against  the  United  States  cannot 
be  enforced  hy  suit,  but  provision  for  which 
may,  and  upon  grounds  of  equity  and  Justice 
ought  to  be,  maae  by  special  legislation.  But 
the  discretion  which  Congress  has  in  such  mat- 
ters would  be  vezy  s^oiuly  trammded,  if  the 
doctrine  should  be  established  that  it  cannot 
appropriate  money  to  pay  particular  daims, 
except  at  the  riskof  thereb; 


^ ^ „  the 

legal  liability  of  the  United   States  for  the 
amount  of  other  didms  of  the  same  general 


tract,  may  arise  from  the  failure  or  refusal  of 
their  law  ofilcers  to  prosecute  appeals  from 
judgments  against  the  Government  in  suits 
brought  bv  other  parties,  holding  similar 
claims.  The  question  to  be  determined  is  not 
whether  the  representatives  of  the  Government  ^  ^^ . 
have  heretofore  been  guilty  of  neglect  in  not  1^*1 
prosecuting  such  appeals,  but  whether,  in  the 
case  in  hand,  the  plaintiff  has  a  valid  daim  in 
law  agahist  the  United  States. 

Coming  then  to  the  inquiry  whetherthe 
United  States  is  legally  liable  on  the  contract 
between  Wozencraft  and  McDougall,  we  are 
met  at  the  threshold  by  the  fact,  found  by  the 
court  bdow,  that,  although  the  instructions  to 
Wozencraft  and  his  colleagues  did  not  extend 
to  or  embrace  contracts  for  the  subsistenoe  of 
the  Indian  Tribes  hs  California,  they  yet  pur- 
sued the  policy  of  providing  for  such  subsist- 
ence in  advance  of  the  ratification  bv  the  Sen- 
ate of  treaties  made  with  those  tribes.  That 
sudi  a  policy  was,  under  all  the  drcomstanccs, 
vital  to  the  ends  which  those  in  charge  of 
Indian  affairs  desired  to  accomplish,  may  be 
conceded  under  the  facts  found  by  the  court 
of  claims;  and  it  may  be  that  infonnation  of 
the  proceedings  of  Wozencraft  and  his  col- 
leagues in  maSing  contracts  for  the  supply  of 
thelndians  with  provisions,  beef,  etc. ,  ana  in  all 
other  respects,  was  given  to  the  proper  depart- 
ment at  Wadiington,  and  that  what  they  did 
was  either  approved  or  was  not  repumated. 
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Willie  all  this  may  be  admiUed,  the  qaestkn 
oomei  haxk  upon  us,  what  statute,  in  express 
irorde  or  bj  neoeasaiy  implication,  invested 
Wosencxaft  with  power  to  bind  the  United 
States  hy  such  a  contract  as  that  made  with 
McDouf^l,  even  had  he  been  previously  di- 
lected  or  authorized  by  the  Interior  Depart* 
ment  to  make  contracts  of  that  character  in 
holding  treaties  with  the  Indians? 

It  is  suggested  that  such  authority  may  be 
found  in  ibe  Act  of  June  80, 1884,  4  Stat  at  L. 
785,  chap.  102,  the  thirteenth  section  of  which 
providea  that  "All  merchandise  required  by 
any  Indian  treaty  for  the  Indians,  payable  after 
making  such  treaty,  shall  be  purchased  under 
tbe  direction  of  the  Secretary  of  War  [after- 
wards changed  to  Secretary  of  Uie  Interior,  9 
Stat  at  L.  895,  chap.  108.  ^  6],  upon  proposals 
to  be  recdved,  to  be  based  on  notices  previously 
to  be  given,  and  idl  merchandise  required  to 
the  making  of  any  Indian  treaty  shall  bo  pur- 
chased under  the  orders  of  the  commissioDers, 
by  such  persons  as  they  shaU  appoint,  or  by 
such  penons  as  shall  be  designated  by  the 
[lOOJ  President  for  that  purpose;  and  all  other  pur- 
chases on  account  of  the  Vidians,  and  all  pay- 
ments to  them  of  money  or  goods,  shall  be 
made  by  such  person  as  the  President  shall 
designate  for  that  purpose.  And  the  superin- 
tender-c,  agent  or  subagent,  tofl;ether  with  such 
military  officers  as  the  President  may  direct, 
shall  be  present  and  certify  to  the  delivery  of 
all  goods  and  money  required  to  be  paid  or  de- 
livmd  to  the  Indians."  The  seventh  section 
of  the  same  Act  provides  that  "it  shall  be  the 
genera]  datv  of  Indian  agents  and  subagents  to 
manage  and  superintend  the  intercourse  with 
the  Indians  wiuin  their  respective  agencies 
acreeably  to  law;  to  obey  all  legal  instructions 
^ven  to  them  by  the  Secretary  of  War  [after- 
wards changed  to  Secretary  of  the  Interio/), 
the  Commissioner  of  Indian  Affidrs,  or  the 
Superintendent  of  Indian  Affairs,  and  to  carry 
into  effect  such  regulations  as  may  be  pre- 
scribed by  the  President."  These  statutory 
provisions,  it  is  argued,  conferred  authority 
upon  officers  of  the  Executive  Department  to 
purchase,  without  limit  as  to  amount,  "mer- 
chandise required  to  the  making  of  any  Indian 
treaty,"  ana  invested  the  President,  through 
others,  with  power  as  well  to  make  "other  pur- 
chases on  account  of  the  Indians,"  as  to  make 
•'  payments  to  them  of  money  or  goods." 

This,  in  our  Judgment,  is  too  broad  a  con- 
■truction  of  the  statute.  Congress  did  not  in- 
tend to  invest  the  President  or  the  head  of  a 
department,  or  any  officer  of  the  Qovemment, 
wnh  unrestricted  authority  in  the  making  of 
treaties  with  Indians,  or  in  regulating  inter- 
course with  them,  to  purchase  merchandise  for 
them,  or  to  make  payments  of  money  or  goods 
to  them.  It  appropriated  certain  sums  to  en- 
able the  President  to  hold  treaties  with  the 
various  Indian  Tribes  hi  California.  To  the 
extent  of  such  appropriations  the  President, 
through  persons  designated  by  him,  could  pur- 
chase merchandise,  required  in  the  making  of 
a  treaty,  and  could  make  pojonent  of  money  or 
goods  on  account  of  the  Indians.  But  no  of- 
Doer  of  the  Government  was  authorized  to  bind 
the  United  States  by  any  contract  for  the  sub- 
aistence  of  Indians  not  based  upon  appropria- 
tions made  by  Congress.  It  is  not  claimed  that 
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the  agreement  between  WozencrafI  and  Ho- 
Douj^  was  made  with  reference  to  aoch 
appropriations.  On  the  contrary,  Wozencraft  (101] 
ana  his  colleagues  were  informed  by  a  com- 
munication from  the  Indian  office,  under  date 
of  June  27, 1861,  that "  when  the  approprii^on 
of  $25,000  for  holding  treaties  was  exhausted, 
they  should  close  their  negotiations  and  pro- 
ceed with  the  discliai'ge  of  their  duties  as  agents 
simply,  as  the  department  could  not  feel  itself 
Justified  in  authorizing  anticipated  expendi- 
tures beyond  the  amount  of  the  appropriation 
made  by  Con^ss."  The  findings  show  that 
when  the  written  agreement  with  McDougall 
was  made, Wozencraft  and  bis  colleagues  knew 
that  the  appropriations  had  been  exhausted. 
Besides,  the  contract  on  its  face  shows  that  it 
was  made  with  reference  to  appropriations  to 
be  thereafter  made.  The  parties  evidently  re- 
lied upon  Congress  recoffnizinc  the  wisdom 
and  necessity  of  the  policy  adopted  for  the 
pacification  of  the  Indians  m  California,  and, 
by  legislation,  supplying  the  want  of  authority 
upon  the  part  of  Wozencraft  and  his  colleagues 
to  contract,  in  behalf  of  the  United  States,  for 
the  subsistence  of  the  Indians  in  advance  of  the 
ratification  of  the  treaties  negotiated  with  them. 
That  the  policy  pursued  by  Wozencraft  and 
his  colleagues  was  the  only  one  that  would  have 
given  peace  to  the  inhal^itants  of  California; 
that  the  Indians  were  induced  by  the  promises 
of  subsistence  held  out  to  them  to  abanaon  tlieir 
lands  to  the  whites,  and  settle  upon  reservations 
selected  for  them;  and  that  the  United  States 
thereby  acquired  title  to  the  lands  so  aban- 
doned, are  considerations  to  be  addressed  to 
Congress  in  support  of  a  special  appropriation 
to  pay  the  cUim  of  McDougaH's  aoroinistrator. 
They  do  not,  in  our  judgment,  establish  or 
tend  to  establish,  a  claim  against  the  United 
States  enfordble  by  suit 

It  appears,  from  the  finding  of  facts,  that 
McDougall  did  not  die  until  after  the  expiration 
of  nearly  twenty  years  from  the  time  his  claim 
accrued,  nor  untU  after  more  than  nine  years 
from  the  passage  of  the  Act  giving  jurisdiction 
to  the  court  of  claims  of  suits  against  the  United 
States  founded  upon  contract,  express  or  im- 
plied. It  is  statea  that  McDougall's  claim  was 
pending  in  the  Interior  Department  at  the  time 
of  his  death  in  1872.  When  it  was  presented 
to  that  department  is  not  stated.  It  may  not  [10ft] 
have  been  so  presented  until  after  the  expira- 
tion of  the  period  within  which  it  would  nave 
been  cognizable  by  the  court  of  claims,  had 
suit  been  brought  thereon  without  first  filing 
the  claim  in  the  department.  Whether,  in 
that  event,  the  bar  of  limitation  was  removed 
by  the  mere  fact  that  the  claim  was  transmitted 
to  the  court  below  by  the  Interior  Department, 
is  a  matter  upon  which  we  express  no  opinion. 
No  such  question  is  formally  raised,  and,  in 
view  of  the  conclusion  reached,  it  is  not  nec- 
essary to  determine  it.  We  rest  our  decision 
solely  upon  the  ground  that  the  contract  of 
Aprfl  6, 1882,  imposed  no  legal  obligation  upon 
the  United  States. 

The  judgment  i$  retened,  toith  direcUom  to 
ditmist  the  petiUcn, 

True  copy.    Test: 

James  H.  McKenney,  Clerk,  Sup.  Oourt.  IT.  8. 
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SUPRBMB  COUBT  OV  THB  UhITBD  BtATBS. 


Oct.  Tbrji, 


[27]  ALONZO  RICHMOND,  et  al.,  and  WILL- 
IAM HENRI  ADiLiSB.AdmT.dehondinan 
of  William  H.  Adahb,  Deceased,  AppU.* 

AGNES  F.  IRONS  ahd  ANDREW  H. 
FOSEETT,  Exrx.  and  Exr.  of  Jaiibs 
Ibonb,  Deceased,  bt  al. 

(See  S.  C  Beporter^  ed.  tT-n.) 

Notional  bank9 — voiurUary  liquidation— biU  to 
reach  aaaetg  and  enforce  liaJtnlity  of  etockJioldr 
ere—amendmmte—dieereticn  of  eourt-^extent 
of  liability  ^  etoekholdere—tranirfer  of  etoek 
of  director  on  day  (fsumension, fraudulent  as 
to  creditors— Statute  oj  Limitatione-^relation. 

T.  Upon  a  bill  filed  Februarj  8, 1875,  hj  a  judg- 
ment creditor  of   the   HanufacturerB*  National 
Dunk  of!  Cbicaffo,  then  in  voluntary  liquidation, 
n«mi  list  the  bank  and  its  president,  various  other 
creditors  a::d  stoclcholders  of  the  bank  hayln^r 
since  become  parties,  it  is  held: 
*.,  That  the  original  bill  was  not  strictly  a  creditors* 
bill  for  th«  purpose  of  subjectinflr  equitable  as- 
sets to  the  payment  of  the  compiainant*B  ludg- 
ment,  but  was  neocssarUy,  though  not  in  zorm« 
for  the  benefit  of  all  the  creditors. 
2.  That  the  court  below  properly  permitted  the 
coinplainant  to  file  the  amended  bill  of  October 
6.  1876,  and  the  amendment  at  the  hearing,  mak- 
ing it  a  bill  to  reach  the  assets  of  the  bank  and  to 
enforce  the  statutory  liability  of  the  stooknold- 
crs  for  the  benefit  of  all  the  creditors. 

8.  That  the  Act  of  June  30,  1878,  authorixinflr  any 
creditor  of  the  banking  association  in  voluntary 
liquidation  to  file  a  bill  in  equity  on  behalf  of 
xiimsclf  and  all  other  creditors  to  enforce  the 
statutory  liability  of  the8tockholderB,warranted 
the  court  in  permitting  the  complainant  to  file 
said  amended  bill  without  regard  to  whether  said 
Act  was  merely  declaratory  of  the  law  as  it  stood 
under  the  original  Banking  Act,  or  as  providlnir 
a  new  remedy. 

4.  That,  as  said  amended  bill  was  for  the  benefit  of 
all  the  creditors,  when  any  creditor  appeared  and 
established  his  claim  he  became  by  relation  a  com- 
plainant from  the  beginning;  and  that  the  Illinois 
Statute  of  Limitation,  if  applicable,  ceased  to  run 
against  creditors  at  the  date  of  said  amended  bilL 

6.  That  a  stockholder's  liability  survives  against 
his  personal  representatives. 

6.  Thata  transfer  of  the  stock  of  a  director  on  the 
books  of  the  a8Booiation,on  the  day  of  the  suspen- 
sion, is  fraudulent  as  agislnst  oreditorB,  although 
the  stock  was  previously  sold  and  delivered  to  the 
president  of  the  bank. 

7.  That  the  stookholders,  are  not  liable  on  aooount 
of  the  claims  of  creditors  who  made  settlements 
with  the  president  of  the  bank  after  it  went  into 
liquidation,  the  presumption  being  that  they  re- 
ceived its  assets  In  settlement  of  their  claims. 

tf.  That  Interest  upon  the  debts  of  the  bank  should 
be  allowed  as  agahut  the  stookholders  from  the 
date  of  the  suspension. 

9.  That  the  stockholders  are  not  liable  for  the  ex- 
penses of  the  reoelver  appointed  under  the  orig- 
inal bUL 

10.  That  no  creditor  is  entitled  to  reoover,  who  doei 
not  come  forward  to  present  his  olaim. 

II.  The  allowanoe  of  amendments  of  equity  plead- 
iugs  must,  at  every  stage  of  the  case,  rest  m  the 
discretion  of  the  oonrL  ffovemed  largely  by  the 
special  olroumstanoes  of  toe  ease  presented. 

[Na  982.] 
Submitted  Jan.  7, 1887.   Decided  Mwr.  t8, 1887. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 
Jierened, 

The  history  r  nd  facts  of  the  case  appeir  in 
the  opinion  of  the  court. 

Messrs,  Henry  G.  HUler,  HelwUle  W. 
Fuller  and  H.  B.  Hurd,  for  appellants: 

The  circuit  court  erred  in  allowing  the 
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ameBdment  of  JuljaS^  1888,  l^  which  it  was 
attempted  tc  ioni  a  creditors  bill  faito  an 
original  bill  for  the  enforcement  of  a  statutory 
stock  liability  under  the  Act  of  Congress  of 
June  80, 1876. 

The  cause  of  action,  under  the  Act  of  Oon- 
gress  of  June  80, 1876,  ishetween  the  crediton 
and  stockholders.  The  cause  of  action  under 
these  creditors'  hiUs  is  by  way  of  subrogation 
through  the  corporation  for  the  recovery  of 
assets  and  debts.  The  two  causes  of  action  are 
distinct  and  independent,  and  could  not  be 
properly  joined  in  one  bill. 

Story,  Eq.  PL  ^  871;  Walker  ▼.  JPHfieere,  104 
U.S.  ^(1^:729). 

Upon  the  hearing  the  court  allowed  the  biO 
to  be  so  amended  as  to  be  turned  into  a  bill 
filed  by  the  complainant  on  behalf  of  himself 
and  other  creditors,  and  to  amend  the  prayer  so 
as  to  ask  a  pro  rata  distribution  instead  of  the 
payment  of  the  complainant  in  full.  This 
made  a  new  bill  of  it,  and  is  directly  con- 
demned in  Shields  y.  Barrow,  58  U.  S.  17  How. 
144  (15: 162> 

See  also  Snead  r,  M'OouU,  58  U.  S.  12  How. 
407,  422  a8:1048,  1048);  Waldenr.  Bodley,  88 
U.  S.  14Pet  156a0:896). 

The  court  will  not  permit  a  bill  to  be  ao 
amended  on  hearing  as  to  make  an  entirely  new 
case. 

Smith  y.  Wooffolk,  116  U.  S.  148  (28:850); 
Qoodwin  y.  Ooodieint  8  Atk.  870;  Miltoard  y. 
Ol<j(field,  4  Price,  826 ;  Denision  v.  Little,  8 
Sch.  &  Lei,  11  n.;  Bwiby  y.  Seymour,  1  Jones 
ft  L.  527. 

The  court  erred  in  holding  that  the  amended 
bill  of  October  5, 1876,  was  a  supplemental  bill« 
and  as  such  sustainable  under  the  Act  of  Con- 
gress of  June  80,  1876.  A  plaintiff  cannot  'file 
a  supplemental  bill  to  introduce  facts  which 
have  occurred  since  the  filing  of  the  original 
bill,  and  upon  whidi  a  decree  can  be  had  with- 
out reference  to  the  original  bilL  The  plaintiff 
must  dismiss  his  original  bill  and  file  an  entire- 
ly new  one. 

MUner  y.  MUner,  2  Edw.  Ch.  114;  Pinch  t. 
Anthony,  10  Allen,  477. 

The  amended  bill  of  October  5, 1876.  was  not 
a  bill  on  behalf  of  the  complainant  ana  all  oth- 
er creditors.  Eyen  as  amended,  it  was  a  bill 
under  which  the  complainant  sought  priority 
of  payment  by  reason  of  superior  diUgenoe. 
Nor  does  it  purport  to  be  on  behalf  of  the  other 
creditors.  "The  bill  must  state  the  fact  that  it 
is  filed  in  behalf  of  the  complainant  and  all 
others." 

FiskY.  Hmeland,  1  Paige,  20. 

The  statutory  stock  liability  is  not  part  of  the 
assets  of  the  bank. 

See  Irons  y.  Manvfdeturers  Nat,  Bank,  6 
Biss.  801;  Godfrey  y,  Terry,  87  U.  8.  171  «4: 
944);  Terry  y.  Tubman,  82  U.  S.  156  (28: 587); 
OarrolY.  Often,  82  U.  8.  509(28: 788);  Jaeobmm 
y.  Allen,  12  Fed.  Bep.  454;  Story  y.  F^rman^ 
25  N.  T.  214:  JPhmswoHh  y.  Wood,  91  N.  Y. 
808;  Hanson  y.  Donkersley,  87  Mich.  184; 
Wright  y.  MeOormaek,  17  Ohio  St  86;  HsweU 
y.  Adams,  50  Me.  271. 

The  cause  of  action  against  defendants  as 
haying  property  of  the  bank  cannot  be  Joined 
with  the  cause  of  action  based  on  the  personal 
liabflity. 

Oamdridge  Water  Works  y.  Dyeing  4  Bt.  Co, 
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14  Gray,  miPopey,  Leonard,  116  Matt.  286; 
Walker  v.  Pattere,  eupra, 

IJDder  the  Statute  of  niinoiB  all  dvil  actions 
not  otherwise  provided  for  must  be  commenced 
within  five  yean  after  the  cause  of  action 
accrued. 

The  hipseof  five  years  ban  the  implied  prom- 
ise of  the  stockhofden  to  fulfill  tae  engage- 
ments of  the  corporation,  arising  from  the  ao- 
oq^ance  of  the  Act  creating  it 

CarrolT.  Green,  92  U.  S.  510(28:788). 

Thestatute  begins  to  run  from  the  date  when 
the  liability  of  the  shareholdera  becomes  fixed 
in  the  sense  that  the  creditor  may,  without 
obstruction,  proceed  against  them. 

Baker  t.  AUae  Bank,  9  Met  182;  Thomp- 
son, Liability  Stockholden,  g  290. 

The  theory  of  the  original  bill,  as  amended 
October  6, 1876,  was  that  the  personal  liability 
was  to  the  corporation  and  to  be  reached  by 
iubrogating  the  creditor  to  the  place  of  the 
corporation. 

In  this  view  no  privity  exists  between  the 
■tockholden  and  any  creditor  of  the  corpora- 
tion.  He  can  only  be  reached  bv  the  creditor 
through  the  corporation;  vbd  if  the  debt  due 
from  the  stockholder  is  baned  br  the  Statute  of 
Lhnitations  against  the  corporation,  the  creditor 
of  the  corporation  cannot  enforce  its  payment 
In  euuily. 

CMrry  t.  Zamar,  68  Ga.  641;  Braiuh  t. 
Knapp,  61  Qa.  Wi,  Mfg.  Oo.  v.  Bank,  6  Rich. 
£q.  (S.  C),  284;  Tmy  ▼.  Anderean,  96  U.  S 
m  (24:867);  JBoMsM  V.  H<M  Oo.  47  Yt  818. 

The  running  of  the  Statute  of  Limitations 
between  the  corporation  and  the  stockholder 
cannot  be  suspended  by  the  recovery  of  Judg- 
ment against  the  corporation  or  by  any  note  or 
written  obligation  of  the  latter,  jriven  by  the 
offlcen  after  it  has  gone  into  liqufiation. 

StOphon  V.  Ware,  46  OaL  110. 

The  bank  was  in  voluntaiy  liquidation  and 
therefore  in  the  condition  of  a  dissolved  oopart- 
sership. 

Na&nalBk.Y.  In9.(h.  104U.  8.74(26:701). 

No  new  debt  can  be  made  after  insolvency 
declared  by  invohmtaiy  liquidation. 

WMe  T.  KnM,  111  TJ.  8.  784  (28: 608>. 

After  a  copartnership  is  dissolved,  neither  of 
flie  former  parties  has  authority  to  bind  the 
firm  bv  new  contracts,  not  even  a  partner 
^uthorued  to  settle. 

-;Shaw,  a  /.,  Piarker  r.  Maeomber,  18  Pick. 
606. 

Stock  liability  cannot  be  renewed  or  extend- 
ed bv  any  renewal  or  extension  made  by  the 
enmtor  with  the  corporation. 

JParrott  v.  OiOy,  6  Hun,  66;  A  (7.  71  N.  T. 
097. 

If  the  smmttaan*  of  July  28, 1888,  changing 
the  bill  Natoone  on  behalf  of  all  the  crediton. 
bad  bed  properly  allowed,  which  we  d^y,  it 
rimply  anumnted  to  a  new  suit  as  to  all  credit- 
on  then  made  parties,  and  the  statute  ran  as  to 
tbem  up  to  that  date, 

Butby  V.  Semnore,  1  Jones  A  L.  627;  Alien  ▼. 
Link,  6  Lea  (Tenn),  464;  OkrietmoM  v.  MiiOM, 
8  LmL  Eq.  686;  Holmm  v.  Trowt,  82  0.  S.  7 
Fist  181  (8:661);S.  C.  t  McLean,  1;  MOlor'e 
Betre  r.  M'lwtgre,  81  D.  8.  6  Pet  61  (8: 820>, 
Bieard  t.  Dse^,  M.  124  (8:840);  lU.  OonL  B. 
B.  Oo.  T.  OM,  64  lU.  141;  PAs^  v.  M.  Ooni. 
J2.  J2L  a».  94  DL  648. 

1«1  u.  s. 


Where  a  claim  is  in  the  nature  of  a  legal 
claim,  though  enfordble  in  equity,  the  Statute 
of  Limitations  applies  directlv  and  furnishes  a 
complete  bar  to  the  prosecution  of  the  suit 

ETaneoek  v.  Ha/rper,  86  BL  460;  (iua/ale  v. 
OvUd,  91  HI.  888;  Ocvrrol  r.  Oreen,  9*3  U.  S. 
609  (28:  788);  Ooddon  v.  KimmeU,  99  U.  S.  201 
(26:481). 

The  bank  went  into  voluntary  liquidation 
September  26,  1878.  The  cause  of  action  then 
accrued,  and  suit-might  have  been  brought  by 
any  or  all  the  crediton  whose  demands  were 
due;  they  were  then  in  the  shape  of  credit  bal- 
ances on  deposit 

TWry  V.  Tuhman,  Oarrol  v.  Green,  and  Ood- 
ftrev  V.  Terry,  eupra;  Baker  v.  AUon  Bank,  9 
Mete.  18^197. 

The  court  erred  in  including  in  the  decree  a 
large  number  of  claims  which  had  been  ex- 
tinffttished  in  the  process  of  liquidation,  and  in 
including  in  the  decree  a  hage  number  of  claims 
based  upon  engagements  entered  into  after 
liquidation  had  commenced. 

National  Bank  v.  Ine.  Oo.  104  U.  S.  64  (26: 
698);  White  v.  Knox,  eupra;  PeoMe  Bank  v. 
JVol.  Bank,  101  U.  8. 181  (26:  90^;  Palmer  v. 
Bodge,  4  Ohio,  21;  Nat.  Bk.  v.  Norttm,  1  Hill, 
672;  Pa/rkor  v.  Ooueine,  2  Oratt  872;  Martin 
V.  Kirk^  2  Humph.  629;  Long  r.  Story,  10  Mo. 
688;  Stone  v.  Cltamberlin,  20  Ga.  269 ;  Haneon 
V.  DonkerOey,  87  Mich.  184;  Moee  v.  MeOuUougK 
6  HiU^  181;  SuMimn  v.  SuUitan  Mfg.  Co.  20  S. 
G.  79;  Shaw  v.  BepublicL.  Ine.  OajidN.  T.  286. 

Meeere,  D.  J.  Schuyler  and  Edwlaj^d  G. 
Masoiit  for  appellees: 

There  was  no  error  in  allowing  the  original 
bill  to  be  amended  for  the  purpose  of  enforcing: 
the  liability  of  the  stockholders  or  in  allowing 
the  subsequent  amendment  thereto,  nor  was  the 
bUl  as  amended  multifarious. 

In  this  case  an  accounting  was  necessary,  as 
the  recovery  was  for  an  amount  less  than  the 
par  value  of  the  stock,  and  the  proceedings 
therefore  necessarily  in  equity. 

Oarrol  v.  Oreen,  92  U.  8.  612  (28:  789);  PO^ 
lard  V.  Bailey,  87  U.  8.  20  Wall.  621  (22:  876), 
Dan.  Oh.  PI.  &  Pr.  8  1,  286;  Homor  v.  Hen- 
ning,  98  U.  8. 228  (28:879);  Pattereon  v.  Lynde, 
112  fu.  196. 

The  liability  of  stockholden,  in  associations 
organized  under  the  National  Bankiiie  Act,  is 
conditionnl  onlv  for  the  pajrment  of  the  debts 
after  all  the  oroinary  resources  of  the  bank  have 
been  exhausted. 

Bank  v.  Kenneekt,  84  TJ.  8. 17  Wall.  19  (21: 
664);  Om^t.  Qaa%,UV.  8.  678  (24: 168). 

When  it  was  ascertained  that  the  bank  had 
no  resources  with  which  to  meet  the  outstand- 
ing debts,  the  liability  of  the  stockholdeis  at 
once  attached,  and  by  operation  of  law  became 
a  trust  fund,  from  which  payment  could  be 
made,  but  unavailable  until  the  amount  of  the 
bank's  indebtedness  had  been  ascertained  and 
the  amount  of  the  assessments  to  be  made  oq 
the  stockholden  determined. 

There  can  be  no  question  about  the  power 
of  the  court  to  allow  amendments  to  the  bill  by 
making  new  parties  and  allegations,  and  insert- 
ing new  matter  for  the  purpose  of  showing  the 
necessitv  for  the  amendment  and  to  advise  the 
parties  in  the  case  what  they  were  required  to 
meet 

I     Dan.  Oh.  PI.  &  Pr.  §g  8, 401, 246; Morgans, 
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K  T.  d  A.  B.  R.  (h,  10  Paige.  Ch.  291;  Me- 
Dottffoid  T.  Ihughertp,  14  Ga.  674;  HetoeU  v. 
Adami,  00  Me.  271. 

The  form  of  the  pleadiDgs  is  immaterial  if 
the  case  made  by  the  proofs  jostify  the  relief 
prayed;  and  so  it  has  been  held  that  upon  an 
ordinary  creditor's  bill,  filed  by  two  judgment 
creditors  of  an  insolvent  insuranoe  company  to 
eollect  their  debt,  an  assessment  might  be  ouule 
on  the  stockholders  of  the  company  sufficient 
to  pav  its  debts;  and  that  suchiiina,  afterpay- 
ine  the  complahiants,  inured  to  the  benent  of 
alTthe  creditors. 

PimneU  ▼.  Lamar  Im.  Cb.  78  DL  808;  Der- 
rick ▼.  Lamar  Ins.  Co.  74  HI.  404. 

In  courts  of  equity  the  pleadings  are  made 
to  conform  to  the  case  made  by  the  proofs,  even 
to  the  substitution  of  an  entirely  new  set  of 
pleadings. 

NtaU  y.  Neale,  76  U.  S.  9  Wall.  1, 8  (19: 590. 
691);  BamsY.  Mut.  L.  Ins.  Oo.  lOBlatchf.  417. 

Interest  runs  on  debts  of  the  bank.  The  Illi- 
nois Statute  allows  interest  on  a  balance  struck 
and  for  unreasonable  and  vexatious  delay  of 
payment. 

111.  Rev.  Stat.  Cap.  74,  §  2.  See  also  JTo- 
tUmaX  nank  ▼.  Meehaniat  Sat.  Bank,  94  U.  B. 
437/489  (24: 176, 178);  Oiemieal  2fai.  Bank  ▼. 
Bailey,  12  Blatchf.  480. 

The  Statute  of  Limitations  is  not  a  bar. 

A  liability  of  any  kind  cannot  be  barred  un- 
Ul  it  comes  due.  It  would  seem  that  stock  liar 
bility  does  not  become  due  untU  an  assessment 
is  ordered,  for  then  only  is  the  amount  ascer- 
tained and  drawing  interest.  Where  the 
Comptroller  of  the  Currency  imposes  the  assess- 
ment, stock  liability  bears  interest  from  the 
date  of  his  letter  ordering  the  assessment 

BovxUn  y.  Johmcrn,  107  U.  B.  261,  268  (27: 
al86,  890);  Guey  y.  QaUi,  94  U.  S.  677(24: 109). 

A  final  and  condusiye  answer  to  the  plea  of 
the  Statute  of  Limitations  is  that  within  three 
years  and  one  month  after  the  failure  of  the 
oank,  the  original  Irons  suit  was  by  amend- 
ment brought  in  behalf  of  all  the  creditors 
against  all  stockholders. 

The  transfers  of  Comstock's  stock  were  in- 
valid. 

"  No  transfer  of  stock  can  be  completed  un- 
less shown  on  the  books  of  the  bank.^ 

FirH  Nat.  Bank  v.  ffmith,9i  Dl.  44;  Whedock 
v.  Ko9t\  77  ni.  296;  Brawn  v.  Adams,  5  Bias. 
181:  HaU  v.  Walker,  81  Iowa,  844. 

Transfers  of  stock  made  in  contemplation  of 
the  bank's  insolvency  are  void. 

NaUonalBank  v.  Oaae,  99  U.  S.  628  (26: 448); 
Nathany.  Whitloek,  9  Paige,  152;  Bawd&n  v. 
Santos,  1  Hughes,  158;  Boioden  v.  Johnson, 
supra;  Thompson.  Liability  Stockholders. 
8§  211,  216. 

The  stock  liability  in  a  national  bank  survives 
against  the  estate  of  a  deceased  share  holder. 

Davis  v.  Weed,  44  Conn.  569.  581;  Daids  v. 
ateioens,  17  Blatchf.  259;  Laing  v.  BurUy,  101 
I1L691. 

Mr.  James  H.  Roberts,  for  certain  bank- 
rupt defendants. 

r  28 1       ^^-  Juitiee  Hatthewa  delivered  the  opinion 

^      ^    of  the  court: 

The  original  bill  in  this  case  was  filed  Febru- 
ary 8,  1876,  by  James  Irons,  the  defendants  be- 
ing the  Manufacturers'  National  Bank  of  Ohi- 


cago,  organized  under  the  National  Banking 
Act,  and  Ira  Holmes,  its  president  The  btO 
alleged  that  the  complainant  had  recovered  a 

Judgment  against  the  bank  for  the  sum  olt 
112,408.61  (umages.  besides  ooita,  an  ezecotioB 
on  which  had  beisn  returned  unsatisfied;  thai 
on  or  about  October  11. 1878.  the  bank  had  [^91 
suspended  payment  and  buslneaB.  and.  in  pur- 
suance of  8ecaon44  of  the  Banking  Law,  had 
ffone  into  voluntarr  liquidation,  its  affairs  hav- 
ing been  put  into  tne  hands  of  the  defendant 
Holmes,  its  president,  for  that  purpose;  that 
the  defendant  Holmes  had  thereuter  settled  a 
large  amount  of  the  indebtedness  o#  the  bank 
by  ffiving  notes  made  bv  him  as  president  of 
the  Dank  and  guaranteed  by  him  as  such,  and 
by  using  the  assets  of  the  bank  in  payment  of 
its  indebtedness;  that  he  had  also  converted  and 
appropriated  to  his  own  use  an  amount  of  the 
assets  of  the  bank  charged  to  be  not  less  than 
$260,000;  that  he  also  bad  in  his  possession  and 
control  a  large  amount  of  the  personal  and  real 
property  purchased  with  the  funds  andmoneva 
of  the  bank,  but  which  he  bad  fraudulentlj 
withheld  and  disposed  of  for  his  own  use;  "that 
the  said  voluntuy  liquidation  aforesaid,  and 
the  proceedings  thereunder  by  the  said  defend- 
ant Holmes,  were  a  pretense  and  aham,  and 
were  suggested,  instituted,  and  carried  on  for 
the  sole  and  only  purpose  of  concealing  and 
covering  up  the  transactions  of  the  said  bank, 
and  of  dissipating  and  disposing  of  its  aasetsiii 
such  a  way  and  manner  most  agreeable  to  the 
wishes  and  interests  of  the  said  defendant 
Holmes  and  those  in  his  interest,  and  in  fraud 
of  the  rights  of  your  orator  and  the  other  cred- 
itors of  the  said  bank;"  that  the  capital  stock 
of  the  bank  actually  paid  in  amounted  to  the 
sum  of  $500,000,  owned  by  twentv-four  stock- 
holders, a  schedule  of  the  names  or  whom,  with 
their  respective  places  of  residence,  and  the 
number  of  shares  owned  by  each,  are  set  out 
in  an  exhibit  to  the  bill. 

The  bill  prays  for  a  discoveir  under  oath  ot 
"  what  moneys,  cash,  notes,  bills  receivable. 
United  States  bonds,  and  other  property  and 
effects  the  said  bank  had  in  its  possessioD  and 
was  the  owner  of  at  the  time  of  the  said  sus- 
pension thereof,  and  at  the  time  the  same  went 
into  voluntary  liquidation  in  the  manner  as 
aforesaid,  or  what  moneys,  cash,  notes,  bHIs 
receivable.  United  States  bond%  and  other 
property  the  said  bank  has  since  had  in  its  pos- 
session or  control,  or  been  the  owner  of,  or  the 
said  Holmes,  as  president  thereof,  or  otherwise, 
has  since  had  in  his  possession  or  control  be-  [30^ 
longing  to  the  said  bank,  and  what  disposition, 
payment,  sale,  or  transfer  has  been  made  of  the 
property  and  effects  of  the  same  and  eveir  part 
thereof."  It  also  prays  that  all  sales  and  con- 
veyances made  by  the  bank  or  by  the  defendant 
Holmes  of  property  belonging  to  the  bank  may 
be  set  asioe  as  fraudulent,  and  that  all  tbe 
property  and  effects  of  th«>  bank  in  its  posses* 
sion,  or  in  the  possession  of  Holmes,  may  be 
delivered  up  into  the  possession  and  control  of 
the  court,  and  applied,  ^  far  as  necessary,  to 
the  payment  of  the  complainants  Judgment; 
that  the  defendants  may  be  enjoined  from  mak-- 
ing  any  further  transfers  of  the  property  of  the 
bank;  that  a  receiver  may  be  appomtea  oi  aU 
the  property  and  effects  of  the  bank;  and  for 
general  relief. 
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At  Ytfious  times  subsequent  to  the  filing  of 
tk8  bill  other  Judgment  careditors  of  the  bank 
31ed  petitions  for  leave  to  be  made  parties,  and 
^ere  allowed  to  join  in  the  bill  as  cocomplain- 
ants.  On  the  12tb  of  February,  1875,  the  de- 
fendants interposed  a  demurrer  to  the  bill. 
The  grounds  of  the  demurrer  were,  among 
others,  that  a  creditor's  bill  in  behalf  of  one  or 
more  creditors  would  not  lie,  because  the  assets 
must  be  equally  distributed  among  all;  that  a 
Tecciver  oi  a  national  bank  could  only  be  ap- 
pointed and  the  assets  distributed  by  the  Comp- 
troller of  the  Currency  onder  the  Act  of  Con- 
gress, and  that  the  cr^nrt  had  no  power  to 
«n]oin  a  national  bank  from  disposing  of  its 
assets  in  Toluntary  liquidation. 

On  the  26th  of  February,  1876,  the  demurrer 
was  overruled,  and  Joel  D.  Harvey  was  ap- 
pointed a  receiver  with  full  power  and  autbor- 
itv  to  take  and  receive  possession  and  control 
of  all  the  property  of  the  bank,  with  directions 
to  collect  and  convert  the  same  into  money,  to 
be  applied  according  to  the  order  and  direction 
of  the  court. 

On  the  first  of  April,  1876,  the  defendants 
filed  a  joint  and  several  answer  to  the  bill.  They 
admit  that  the  bank  went  into  voluntary  liquida- 
tion on  September  26.  1878,  and  between  that 
time  and  the  timeof  fllinff  the  bill  that  it  settled 
a  large  amount  of  its  indebtedness,  so  that  there 
remained  due  to  its  depositors  only  $89,000;  and 
alleges  that  these  settlements  were  made  main- 
ly bv  paying  out  to  creditors  the  assets  of  the 
bank,  in  some  cases  the  defendant  Holmes  giv- 
ing his  i)er8onal  obligations,  which  in  a  few 
instances  were  indorsed  by  him  as  president  of 
the  hank.  The  defendant  Holmes  denicte  all 
the  fraud  charged  in  the  bill,  and  particularly 
that  he  had  converted  and  appropriated  to  hu 
own  use  any  of  the  assets  of  the  bank,  and  de- 
nies that  he  has  any  of  such  assets  in  his  pos- 
session or  under  his  control;  and  alleges,  on 
Che  other  hand,  that  he  had^iven  his  private 
obligations  in  payment  of  the  debts  of  the  bank, 
which  had  more  than  exhausted  all  his  re- 
sources and  broui^t  him  into  a  state  of  bank- 
rupbcy. 

The  said  Holmei,  as  president,  and  for  himself 
personally,  also  avers  in  the  answer,  "that  at  the 
iimesaidbank  went  into  voluntary  liquidation  as 
aforesaid  he  verily  believed  that  said  buik  and 
himself  were  solvent,  and  would  be  able  to  pav 
their  debts  in  full  by  makins  settlements  with 
the  creditors  to  their  satisfactlon.and  they,  these 
defendants,  so  believed,  while  making  said  set- 
tlements, and  he  was  advised  by  his  attorneys, 
and  so  believed  himself,  that  aU  settlements 
made  with  the  creditors  of  said  bank  in  the 
oianner  aforesaid,  pursuant  to  said  42d  section 
of  the  National  Bamking  Act,  would  be  valid, 
and  that  both  said  bank  and  its  creditors  so  set- 
tled with  would  be  protected,  and  that  said  set- 
tlements could  not  be  set  aside  or  in  any  man- 
oer  interfered  with;  that,  acting  upon  this 
advice,  and  what  he  believed  to  be  the  imques- 
tioned  law  in  the  premises,  said  bank  and  its 
creditors,  believing  that  they  were  within  the 
letter  and  spirit  of  said  section  of  the  Banking 
Act,  effected  settlements  to  the  amount  of 
about  |900,000,  aside  from  reducing  its  capi- 
tal stock  to  $178,000,  and  these  defendants  now 
claim  that  said  settlements  are  all  valid,  and 
camiot  be  Uiouired  into." 
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On  October  5,  1876,  leave  was  jrivea  the 
complainant  to  file  an  amended  bill  making 
additional  defendants,  and  it  was  filed  on  the 
same  day.  The  amended  bill  alleges  that  the 
bank  suspended  payment  on  September  22, 
1878;  that  it  had  been  previously  and  ever 
since  has  continued  to  be  insolvent;  that  the 
complainant  was  a  creditor  by  judgment,  as 
stated  in  the  originid  biU,  on  which  execution 
had  been  returned  unsatisfied;  that  the  bank, 
after  suspending  payment,  went  into  voluntary 
liquidation  under  the  management  of  the  de- 
fendant Holmes,  who  settied  a  large  %mount  of 
the  indebtedness  of  the  bank,  so  as  to  reduce  it 
to  about  $40,000.  The  amended  bill  then  sets 
out  the  names  of  the  various  stockholders  of 
the  ban^  with  the  amount  of  shares  owned  by 
each,  ana  alleges  that  while  the  bank  was  con-  2-. 

templating  insolvency,  and  was  in  fact  insolv-  I  ^^  J 
ent,  and  after  the  suspension  of  payment,  cer- 
tain of  the  persons  named  as  stockholders,  and 
who  were  also  made  defendants,  combining 
and  confederating  with  the  defendant  Holmes, 
surrendered  and  delivered  up  to  him,  the  said 
Holmes,  the  certificates  of  shares  of  stock  held 
bv  them  respectively  .onsome  pretended  contract 
of  purchase,  the  same  having  been  pureliased 
with  the  money  and  assets  of  the  bank,  and 
canceled  at  the  request  and  by  the  direction 
of  the  said  stockholders  for  the  avowed  pur- 
pose of  releasine  them,  and  each  of  them,  from 
any  personal  liaoilitv  on  account  thereof  to  the 
creditors  of  the  said  bank;  but  that,  neverthe- 
less, the  same  were  never  in  fact  canceled  or 
transferred  on  the  books  of  the  bank,  but 
now  stand  on  said  books  in  the  names  of  the 
said  defendants;  and  it  is  charged  that  the  said 
pretended  purchase  and  attempt  at  cancellation 
of  the  said  stock  was  a  fraud  upon  the  com- 
plainant and  the  other  creditors  of  the  said 
t)ank,  and  should  be  set  aside. 

The  bill  accordingly  pravs  for  a  discovery 
from  the  defendants  of  tne  {acts  in  relation  to 
the  said  transactions,  and  that  the  same  may  be 
set  aside  and  decreed  to  have  been  made  in  fraud 
of  the  rights  of  the  comphunant  and  the  otbcr 
creditors  of  the  bonk;  and  **  that  the  said  stock- 
holders, and  each  of  them,  he  subjected  to  the 
liability  created  by  the  statute  thereon  in  the 
same  manner  and  to;^  same  extent  as  though 
such  sales,  transfers  or  surrenders  had  never 
been  made;  and  that  the  said  stockholders,  or 
such  of  them  as  have  sold,  transferred  or  sur- 
rendered, or  pretended  to  sell,  transfer  or  sur- 
render, etc.,  the  shares  of  stock  so  as  aforesaid 
held  and  owned  by  them  at  the  time  the  said 
bank  suspended  pajrment,  in  the  manner  as 
aforesaid,  may  be  decreed  to  hold  the  moneys, 
property  and  effects  received  by  them  for  said 
stock,  in  the  manner  as  aforesaid,  in  tnist  for  [33] 
the  creditors  of  the  said  bank,  and,  upon  the 
respective  amounts  being  ascertained,  tnat  they 
be  decreed  to  pay  the  same  to  creditors  thereof, 
or  to  such  person  or  persons  as  your  honors 
shall  order  and  direct. 

The  bill  also  prays  '*  that  an  account  be  taken 
of  the  amounts  due  from  each  of  the  said  de- 
fendants to  your  orator  and  the  Judgment  and 
other  creditors  of  the.said  bank  as  stockholders 
thereof,  upon  the  basis  of  the  number  of  shares 
of  stock  held  by  them  at  the  time  the  said  bank 
suspended  pajrment  in  the  manner  as  afore- 
saia,  in  pursuance  of  the  previsions  of  the  Act 
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under  which  the  said  bank  was  organized, 
and  by  which  the  liability  of  the  stockholders 
thereof  is  fixed  and  determined.  That  a  full 
and  complete  and  accurate  account  be  taken  of 
all  the  sales,  transfers  or  surrenders,  or  pre- 
tended sales,  transfers,  etc.,  of  stock  made  by 
the  said  stockholders  of  the  said  bank,  or  any  or 
them,  after  the  same  suspended  payment  in  the 
manner  as  aforesaid,  and  to  the  amounts  re- 
ceived by  them  respectively  for  any  such  sales, 
transfers,  etc.,  and  that  they  may  be  decreed  to 
hold  the  same  in  trust  for  the  creditors  of  said 
bank  in  ^e  manner  as  hereinbefore  prayed, 
and  that  upon  such  accounts  being  taken  the 
said  defendants,  or  such  of  them  as  shall  be 
found  liable  to  your  orator  and  the  Judgment 
and  other  creditors  of  the  said  bank  upon  the 
-said  stock  liability  created  by  the  said  Banking 
Act,  and  such  of  them  as  shall  be  liable  for  the 
amounts  received  by  them  for  the  sales  and 
transfers  of  stock  so  made  by  them  in  the  man- 
ner as  aforesaid,  be  decreed  to  pay  whatever 
amount  shall  be  due  from  them,  and  each  of 
them  respectively,  into  court  or  to  the  receiver 
duly  appointed  by  said  court,  and  that  out  of 
the  fund  so  created  your  orator's  judgment  be 
paid  in  full,  and  the  balance  thereof  be  distrib- 
uted among  the  other  creditors  of  said  bank  in 
such  way  and  manner  as  your  honors  shall 
direct." 

All  of  the  defendants  named  in  the  amended 
bill  within  its  jurisdiction  were  served  with 
process  and  appeared.  On  behalf  of  certain  of 
these  defendants  a  motion  was  made  to  strike 
the  amended  bill  from  the  files,  and  others 
filed  demurrers,  for  the  reason,  in  substance, 
that  it  made  a  new  case,  different  from  that  set 
out  in  the  original  bill,  and  inconsistent  with 
it,  containing  matters  and  asking  relief  that 
could  only  be  properly  obtained  by  an  original 
bill. 

On  the  9th  of  May,  1877,  the  complainant, 
James  Irons,  having  died,  a  biU  of  revivor  was 
filed  in  the  name  of  his  personal  representa- 
tives. 

On  October  1,  1878,  the  motion  to  strike 
from  the  files  and  the  demurrers  interposed  to 
the  amended  bill  were  overruled,  and  the  de- 
fendants required  to  answer.  Subsequently, 
answers  were  filed  at  various  times  by  the  sev- 
eral defendants  who  appeared,  the  contents  of 
which  it  is  not  necessary  here  particularly  to 
notice,  except  to  say  that  issue  was  joined  by 
replication  duly  filed.  On  July  28,  1888,  on 
the  final  hearing  the  complainant  had  leave  to 
amend,  and  did  amend,  the  amended  bill  of 
complaint  so  as  to  allege  expressly  that  it  was 
filed  on  behalf  of  himself  and  all  other  credits 
ors  of  the  Manufacturers'  National  Bank  of 
Chicago;  the  prayer  being  amended  so  as  to 
require  an  account  to  be  taken  of  the  amount 
due  the  complainant  and  other  creditors  of  the 
defendant;  striking  out  those  parts  which  asked 
that  the  complainant's  judgment  be  decreed  to 
be  a  first  lien  on  the  property  of  the  bank,  and 
paid  first  in  full  out  of  the  fund  for  distribu- 
tion; and  adding  a  prayer  that  the  fund  so 
created  might  be  distributed  among  all  the 
creditors  of  said  bank  pro  rata,  in  such  a  way 
and  manner  as  should  be  directed.  To  thts 
amended  bill,  as  finally  amended,  various  de- 
fendants filed  several  answers  insianter,  setting 
up  by  way  of  a  bar  to  the  relief  prayed  for 
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asainst  the  defendants,  as  holders  of  the  shares 
of  stock  in  the  banking  association,  the  statu ti^ 
of  limitations  of  five  years  of  the  State  of  Dli- 
nois;  and  also  insisting  that  the  bill  as  amended 
was  multifarious  and  inconsistent,  because  h 
prayed  for  further  and  different  relief  from  that 
authorized  bv  the  Act  of  Congress  approved 
June  80,  1876.  On  the  same  day  a  decree  was 
entered  in  the  cause,  which  finds,  among  other 
thinj^,  as  follows:  That  the  Manufacturers' 
National  Bank  of  Chicago  became  insolvent 
and  suspended  payment  September  23,  1873, 
and,  in  pursuance  of  the  Act  of  Congress, 
went  into  voluntary  liquidation  on  September 
26, 1878{  that  debts  of  the  bank  are  still  due 
and  unpaid;  that  at  the  time  of  the  bank's  in- 
solvency and  suspension  of  payment,  the  capi- 
tal stock  of  the  bank  consisted  of  6,000  shares, 
of  the  par  value  of  $100  each,  setting  out  the 
names  of  the  owners  thereof,  with  the  ntimber 
of  shares  owned  by  each;  that  after  the  said 
bank  had  become  insolvent  and  suspended  pay- 
ment, certain  shareholders  of  said  bmik  trans- 
ferred the  stock  held  by  them,  but  that  all  and 
each  of  such  transfers  were  and  are  in  deroga- 
tion of  the  rights  of  creditors,  and  were  and  are 
invalid;  and  that  certain  named  defendants, 
shareholders  of  said  bank,  setting  out  their 
names,  are  individually  responsible,  equaUv 
and  ratably,  and  not  one  for  the  other,  for  aU 
contracts,  debts,  and  engagements  of  the  bank 
to  the  extent  of  the  amount  of  stock  standing 
in  their  namss  respectively,  on  the  28d  of  Sep- 
tember, 1878.  and  before  any  transfers  were 
made  that  day,  at  the  par  value  thereof,  in 
addition  to  the  amount  invested  in  such  bank. 

T&e  death  of  the  defendant,  William  H. 
Adams,  on  the  5th  of  June,  1882,  was  suggest- 
ed, and  Elizabeth  Adams,  ms  ezecutrlz,  miMe  a 
party  defendant  in  his  stead. 

By  an  order  entered  May  7,  1879,  the  caaa 
was  referred  to  Henry  W.  Bishop,  Esqi^re,  a 
Master  in  Chanoery,  to  take  proof  and  report, 
first,  the  amount  of  the  debts  of  said  bank  still 
unpaid  and  the  amount  due  each  creditor 
thereof;  second,  the  value  of  tbo  assets,  if  any, 
of  the  bank;  third,  the  amount  of  assessment 
necessary  to  be  made  on  each  share  of  the  capi- 
tal stock  of  said  bank  in  order  to  fully  pay  me 
indebtedness  of  the  bank,  and  the  amount  due 
and  payable  from  each  sharpholder  upon  such 
a^iessment. 

On  the  6th  of  January,  1885,  ttie  master  re- 
ported his  findings  under  the  decree  of  July  28, 
1888  He  reported  the  amount  of  the  debts  of 
the  bank  unpaid  as  of  the  Ist  of  November. 
1884,  to  be  $868,971.50,  the  name  of  each  cred- 
itor imd  the  amount  due  him  being  set  out  in  a 
schedule.  The  claims  of  these  creditors  are 
also  classified  by  the  master  as  follows:  1,  for 
clerical  services  to  the  bank,  $188.81;  2,  for 
past  services  of  the  receiver  and  his  attorneys, 
$4,487.04;  8,  claims  arising  before  the  failure  of 
the  bank,  upon  which  no  collaterals  were  taken, 
$179,281.81;  4,  claims  arishiff  before  thefaUure 
of  the  bank,  on  account  of  which  worthless 
collaterals  had  been  subsequently  reoeived, 
$185,119.84.  The  master  further  reported 
that  there  were  no  assets  of  the  bank  outside 
of  the  stockholders'  liability,  and  that  the 
amount  of  assessment  necessary  to  be  made 
upon  each  share  of  the  capital  stock  of  the 
bank,  in  order  to  fully  pay  the  indebtedness^ 
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was  90  per  cent  A  sdiedule  attached  to  the 
report  gives  the  name  of  each  stockholder,  and 
opposite  his  name  the  number  of  his  shares  of 
stock  in  the  bank,  the  par  value  thereof,  the 
per  cent  of  assessment  to  oe  levied  thereon,  and 
the  amount  due  and  payable  from  him  upon 
such  assessment.  These  stockholders  were  also 
dassifled  as  embracing,  1,  stockholders  who 
had  been  duly  served  with  process  or  entered 
their  appearance  in  the  cause';  2,  stockholders 
who  had  obtained  a  discharge  in  bankruptcy 
and  were  not  liable  to  stock  assessments  on  that 
account;  and,  3,  stockholders  who  reside  out- 
side the  jurisdiction  of  the  court  and  have  not 
been  found  within  the  district 

On  February  2,  1885,  various  exceptions 
were  filed  on  behalf  of  the  defendant  stock- 
holders to  this  report  of  the  master.  An  ex- 
ception thereto  was  also  filed  on  behalf  of  the 
receiver  and  creditors  so  far  as  it  reported  in 
favor  of  certain  stockholders  claiming  to  have 
been  discharged  from  their  Uabilitv  by  their 
certificates  in  bankruptcy.  Upon  the  hearing 
of  these  exceptions,  the  court  referred  the  cause 
again  to  the  master  to  compute  from  the  proofs 
ah-eady  taken  in  the  cause,  1,  the  indebtedness 
of  the  bank  at  the  time  of  the  fulure;  2,  subse- 
quent actual  payments  upon  indebtedness;  3, 
net  amount  of  mdebtedness,  with  interest  on 
same  at  the  rate  of  6  per  cent  per  annum  from 
the  time  of  the  failure  of  the  bank;  and,  4,  the 
necessary  assessment  upon  the  stockholders  to 
pay  said  indebtedness,  including  the  expenses 
of  the  receivership. 

In  pursuance  of  this  direction,  on  the  25th  of 
May,  1886,  the  master  naade  a  supplemental  re- 
port, in  which  he  finds  that  the  indebtedness 
of  the  bank  at  the  time  of  the  failure  thereof, 
to  wit,  the  23d  day  of  September,  1878,  amount- 
(371  ed  in  the  aggregate  to  tne  sum  of  $410,064.10; 
that  the  subsequent  actual  payments  upon  said 
Indebtedness  amounted  to  the  sum  of  $218,- 
018.46;  that  the  net  amount  of  the  indebtedness 
was  the  sum  of  $107,045.64;  that  the  interest 
upon  said  last  mentioned  sum  from  the  2dd  of 
September,  1873,  when  the  bank  failed,  down 
to  May  21st,  1886,  at  the  rate  of  6  per  cent  per 
annum,  is  the  sum  of  $149,686.98,  making  the 
total  unpaid  indebtedness  of  said  bank  on  the 
last  mentioned  date  the  sum  of  $346,782.62; 
that  20  per  cent  upon  said  last  mentioned  sum, 
amoimting  to  the  sum  of  |69,346.52,  is  neces- 
sary to  be  added  thereto  for  the  ejq;)enses  of 
the  receivership,  making  a  total  sum  of  $416,- 
079.11;  and  that  the  necessary  assessment  upon 
the  stockholders  to  pay  said  indebtedness,  in- 
cluding the  expenses  of  the  receivership,  is  83.2 
per  cent  upon  the  capital  stock  of  $500,000. 

In  addition  to  those  filed  to  the  original  re- 
port, exceptions  were  filed  to  the  supplemental 
report,  pblecting  to  the  allowance  of  interest 
opon  the  daimsof  the  creditors,  and  to  the  ad- 
dition of  20  per  cent  to  the  amount  ol  the 
Indebtedness,  for  the  purpose  of  providing  for 
the  payment  of  the  expenses  of  the  receiver- 
ship. All  the  exertions  to  the  master's  re- 
ports were  overruled,  and  a  final  decree  was 
entered  against  the  defendants  according  to 
its  findinffs;  a  decree  being  entered  against  eadi 
stockholoer  defendant  severally  for  the  amount 
oomputed  to  be  due  from  him  upon  the  assess- 
ment of  the  stock  ascertained  to  oe  standing  hi 
his  nameon  tlM  books  of  the  bank  at  the  date 
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of  its  suspension,  at  the  rate  of  assessment  fixed 
in  the  report  of  the  master.  From  this  decree 
Alonzo  Kichmond,  Charles  Comstock,  Thomas 
Lord,  and  William  Henri  Adams,  administrator 
de  bonis  non  of  the  estate  of  William  H.  Adams, 
deceased,  severally  appealed. 

Some  of  the  questions  raised  by  the  assign- 
ments of  error  are  common  to  all  the  appellants, 
and  others  are  peculiar  to  the  individual  cases. 
So  far  as  necessary  to  the  disposition  of  the  case» 
they  will  be  considered  in  their  order. 

The  first  assignment  of  error  relates  to  the* 
pleading.  It  is  objected  that  the  court  erred 
in  permitting  the  complainant  to  file  the  amend- 
ed bill  of  October  5,  1876,  and  also  in  permit- 
ting the  amendment  made  at  the  hearing  on 
July  23, 1883;  and  we  are  asked  to  reverse  the 
decree  on  that  account,  and  on  remanding  the 
cause  to  direct  that  the  amended  bill  as  amend- 
ed be  dismissed.  The  grounds  of  objection  to- 
the  amendments  as  mode  are:  1,  that  the  amend- 
ed bill  stated  a  case  entirely  different  from  that 
contained  in  the  original  bill;  and  2,  that  it 
made  the  bill  as  amended  multifarious.  The 
changes  made  in  the  case  as  originally  stated 
in  the  bill  are  alleged  to  be:  1.  that  it  converted 
a  creditor's  bill,  the  object  of  which  was  to 
subject  to  the  payment  of  the  complainant'^ 
judgment  assets  oi  the  corporation  which  could 
not  oe  reached  at  law,  into  a  bill  for  the  addi- 
tional purpose  of  enforcing  the  statutory  Ua- 
bility  of  the  stockholders  of  the  bank  to  an- 
swer for  its  contracts,  debts,  and  engagements;, 
and  2,  that  it  converted  the  bill  fil^  by  the 
complainant  in  his  own  rifi^ht  into  a  bill  on  be- 
half of  himself  and  all  other  creditors  of  the 
corporation. 

It  is  a  mistake,  however,  to  assume  that  the 
bill  as  originally  filed  was  strictly  and  technic- 
ally a  creouitor's  bill  merely,  for  the  purpose  of 
subjecting  equitable  assets  to  the  payment  of 
the  complainant's  judgment.  That  undoubt- 
edly was  a  part  of  its  purpose  and  prayer,  and 
in  pursuance  of  it  a  small  amount  of  the  assets 
of  the  bank  were  recovered  by  the  receiver, 
converted  into  money,  and  applied  to  the  pay- 
ment of  the  costs  in  the  cause,  but  the  whole 
of  this  recovery  amounted  only  to  $3,346.96, 
and  it  was  not  until  after  this  result  became 
manifest  that  application  was  made  and  leave 
given  to  file  the  amended  bill.  But  the  main 
purpose  of  the  bill  as  originally  framed  was  to 
obtain  a  Judicial  administration  of  the  affairs 
of  the  bank  on  the  ground  that  its  capital  stock 
and  property  was  a  trust  fund  for  tne  benefit 
of  its  creditors,  the  company  being  insolvent 
and  in  liquidation,  and  that  under  the  manage- 
ment of  its  officers  and  directors  this  trust  was 
being  violated  and  perverted.  The  bill  con- 
tained allegations  that  Holmes,  the  president 
and  manager  of  the  bank,  had  converted  its 
assets  to  his  own  use  and  to  the  use  of  others,  in 
violation  of  his  trust  and  in  fraud  of  creditors, 
applying  the  assets  of  the  bank  so  as  to  prefer 
some  creditors  over  others,  and  otherwise  dis- 
sipating and  squandering  them.  It  according- 
ly prayed  for  a  full  discovery  of  all  the  trans- 
actions on  the  part  of  Holmes,  in  reference  to 
the  affau^  of  the  bank  since  its  suspension;  for 
an  injunction  prohibiting  any  further  transfers 
of  its  assets;  for  the  appointment  of  a  receiver 
with  the  general  powers  of  receivert  in  like 
cases,  and  for  general  relief. 
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If  thiB  bill  had  been  proaecutad,  ts  originally 
framed,  to  final  decree,  and  had  resulted  in 
the  recovery  of  asseta  of  the  \mq)l  applicable  to 
its  purposes,  it  would  necessarily  have  been 
made  to  appear  during  the  progress  of  the  suit 
that  there  were  other  creditors  of  the  bank 
equally  entitled  with  the  complainant  to  share 
in  the  fruits  of  the  litigation.  The  relief  that 
would  have  been  mnted  in  such  circumstances 
would  have  been  by  means  of  a  decree  distrib- 
uting the  assets  obtained,  equally  among  all 
the  creditors,  including  the  complainant,  who, 
in  respect  to  such  assets,  would  have  b^n  en- 
titled to  no  priority,  either  by  virtue  of  having 
reduced  bis  claim  to  judgment  or  by  reason  of 
having  first  filed  a  bill  to  enforce  the  trust.  In 
the  case  of  an  insolvent  incorporation  thus 
brou^rht  into  liquidation,  and  wound  up  by 
judicial  process  at  the  suit  of  a  creditor,  whether 
he  sues  in  his  own  right,  or  on  behalf  of  him- 
self and  other  creditors,  the  rule  of  distribution 
is  the  same,  and  is  foimded  upon  the  principle 
of  equality  in  which  equity  delights;  unless  a 
claimant  or  some  other  judgment  creditor  had, 
previously  to  the  filing  of  the  bill,  obtained  a 
lien  at  law  upon  some  portion  of  the  property 
distributed,  or  could  establish  a  superior  equitv, 
r45]  existing  at  the  time  of  the  filing  of  the  biu. 
Curran  v.  Arkamoi,  56  U.  8.  16  How.  804 
[14:  705];  Wood  v.  DumrMr,  8  Mason,  808; 
Dgilvie  v.  Knox  Ins.  Oo.  68  U.  S.  22  How.  887 
[16:  851];  Sawuer  v.  Hoag,  84  U.  8.  17  Wall. 
610i21:  781]. 

When  the  amended  bill  was  filed,  the  resour- 
ces of  the  bank,  discovered  and  delivered  to  the 
receiver,  had  been  exhausted.  The  amended 
bill  set  out  the  names  of  all  the  stockholders, 
and  all  of  those  claimed  to  have  been  stock- 
holders at  the  date  oC  the  suspension,  by  name, 
with  the  number  of  shares  belonging  to  each. 
It  charged  that  certain  of  them  combined  and 
confederated  with  the  defendant  Holmes  for 
the  purpose  of  committing  a  fraud  upon  the 
creditors  of  the  bank,  by  surrenderins:  and 
transferring  their  shares  of  stock,  receiving  in 
exchange  therefor  a  portion  of  the  assets  of  the 
bank  applicable  ^o  the  payment  of  its  debts.  It 
accordingly  i^rays,  as  a  part  of  the  relief,  that 
these  transactions  may  be  inquired  into  and  set 
aside;  that  the  assets  of  the  bank  so  received  by 
any  of  these  stockholders  may  be  decreed  to 
be  delivered  up  and  applied  to  the  payment  of 
the  debts  of  the  bank;  and  that,  in  addition 
thereto,  an  account  be  taken  of  all  the  present 
indebtedness  of  the  bank  and  of  the  amounts 
due  from  each  of  the  defendants  "to  your  or- 
ator and  the  judgment  and  other  creditors  of 
the  said  bank  as  stockholders  thereof,  upon 
the  basis  of  the  number  of  shares  of  stock  held 
by  them  at  the  time  the  said  bank  suspended 
payment  in  the  manner  as  aforesaid,  in  pursu- 
ance of  the  provisions  of  the  Act  under  which 
the  said  bank  was  organized  and  by  which 
the  liability  of  the  stockholders  thereof  is  fixed 
and  determined." 

In  some  respects  it  is  quite  true  that  this 
amended  bill  is  a  departure  from  the  case  as 
stated  in  the  original  bill.  It  was,  however, 
germane  to  the  ori.^inal  bill  to  have  included  in 
It  the  statements  of  the  amended  bill  in  respect 
to  such  of  the  stockholders  as  were  charged  by 
«name  with  having,  in  combination  with  the 
president  of  the  company  sold  their  stock,  re- 
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oelvinff  assets  of  the  bank  in  payment  therefor 
after  it  had  gone  into  liquioaaon,  or  in  con- 
templation of  insolvency,  and  in  fraud  of  the 
crecUtors.  Assets  of  the  bank  received  by  any 
of  them  in  such  circumstances  were  such  as 
were  dearly  within  the  purview  of  the  bill  as 
originally  framed,  and  those  allegations  were 
certainly  the  subject  of  a  proper  amendment 
Having  thus  brought  in  a  number  of  the  stock- 
holders property  as  defendants,  to  subject  them 
to  a  decree  to  account  for  assets  of  the  bank  re- 
ceived by  them  in  breach  of  trust  and  ia  fraud 
of  creditors,  it  does  not  seem  inappropriate  or 
foreign  to  the  general  purposes  of  the  bill 
for  the  court,  havine  iurfsdiction  over  them  in 
behalf  of  the  complainant,  who,  as  we  have 
seen,  necessarily  represented  all  creditors  en* 
titled  to  share  in  the  results  of  the  suit,  to  pro- 
ceed upon  the  basis  of  granting  the  additional 
and  complete  relief  prayed  against  them  as 
stockholders,  requiring  uiem  to  answer  under 
the  statute  for  all  the  contracts,  debts,  and  en- 
gagements of  the  bank.  But  to  do  this  made 
it  necessary  to  bring  in  all  other  stockholders  of 
the  bank  within  the  reach  of  the  process  of  the 
oourt,although  they  may  not  have  been  charged 
as  participaunff  m  the  alleged  breaches  of 
trust  and  fraud.  The  various  nuttters,  there- 
fore, contained  in  the  amended  bill  and  titie  orig- 
inal bill  were  thus  connected  with  each  other 
in  such  a  way  as  fairly  to  bring  the  question  of 
granting  leave  to  file  the  amended  bill  within 
ue  discretion  of  the  court  below.  In  review- 
ing the  exercise  of  that  discretion  on  this  ap- 
peal, we  should  not  feel  tustified  in  any  case  in 
reversinff  the  action  of  tne  circuit  court,  if  it 
appeared  that  the  appellants  were  not  pat  to  any 
senous  disadvantage  or  materially  prejudiced 
thereby.  The  amendment  made  at  the  hear- 
ing, whereby  the  amended  bill  was  changed 
so  as  to  state  that  it  was  filed  by  the  complain- 
ant on  behalf  of  himself  and  all  other  crecutors, 
we  regard  as  purely  formal  and  properly  p^mit- 
ted  for  the  purpose  of  making  the  bill  explicitly 
to  conform  to  all  that  had  taken  place  previous- 
ly in  the  progress  of  the  cause.  The  litigation 
had  been  conducted,  from  the  time  of  the  filing 
of  the  first  amended  bill,  upon  the  supposition 
and  theory  that  it  included  in  its  scope  all 
creditors  of  the  bank  alike.  The  defendants, 
therefore,  could  not  have  been  taken  by  sur- 
prise by  the  amendment,  and  would  not  he  de- 
prived of  the  benefit  of  any  defense  or  put  to 
any  disadvantage  on  account  thereof. 

The  action  of  the  circuit  court  in  permitting 
these  amendm^ts  we  think  is  justined  by  the 
rules  on  that  subject  as  stated  by  this  court  in 
the  case  of  NedU  v.  Neale,  76  U.  8.  9  Wall.  1 
[19:  690];  in  The  Tremolo  Patent,  90  U.  8.  23 
Wall.  518  [28:  971;  and  Hardin  v.  Boyd,  113 
U.  8.  766  [28:  11411.  In  the  last  mentioned 
case  it  was  said,  p.  761  [1142]:  "In  reference 
to  amendments  of  equity  pleadings  the  courts 
have  found  it  impracticable  to  lay  down  a  rule 
that  would  govern  all  cases.  Their  allowance 
must,  at  every  stage  <tf  the  cause,  rest  in  the 
discretion  of  the  court;  and  that  discretion  must 
depend  largely  on  the  special  circumstances 
of  each  case.  It  may  be  said,  generally,  that, 
in  passing  upon  applications  to  amend,  the 
ends  of  Justice  should  never  be  sacrificed  to 
mere  form,  or  by  too  rigid  an  adherence  to 
technical  rules  of  practice.   Undoubtedly  great 
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eantlon  dioold  be  ezardsed  when  the  applloa- 
tioii  comes  after  the  litication  has  oontinaea  for 
tome  time,  or  when  the  giantiiig  of  it  would 
came  eerions  inconyenienoe  or  ezpenae  to  the 
opposite  side.  And  an  amendment  should 
rarelT,  if  e^er,  be  permitted  when  it  would  ma- 
teriaUT  chanse  the  Yery  substance  of  the  case 
made  W  the  biU,  and  to  which  the  parties  have 
directed  their  proofs." 

By  the  origmal  National  Banking  Act,  sec- 
tion 6151  of  the  Revised  Statutes,  it  was  de- 
clared that  "The  ahareholders  of  eyerr  national 
banking  association  shall  be  held  indiyidually 
icsponnble,  equally  and  ratably,  and  not  one 
for  anothw,  for  all  contracts,  debts,  and  en- 
gagements of  such  association,  to  the  extent  of 
the  amount  of  their  stock  therein,  at  the  par 
Talue  thereof,  in  addition  to  the  amount  in- 
Tested  in  such  shares."  By  section  5220,  it 
was  also  proyided  that  "Any  asssodation  may 
go  into  liquidation  and  be  closed  by  the  vote 
of  its  shareholders  owning  two  thuds  of  its 
stock."  But  no  proyision  Is  contained  in  the 
original  Act  specifying  what  course  may  or 
shall  be  taken,  in  case  of  voluntas  Hquida- 
Uon,  to  enforce  the  indiyidual  liability  of  the 
shareholders.  It  is  provided  by  section  5284 
that  when  the  Comptroller  of  the  Currency  has 
become  satisfied  of  the  default  of  the  sssocia- 
tion  under  sections  5226  and  5227  to  redeem 
any  of  its  circulating  notes,  he  may  forthwith 
appoint  a  receiver  who,  under  his  direction, 
shall  take  possession  of  the  books,  records,  and 
assets  of  the  association,  collect  all  debts,  dues, 
and  claims  belonging  to  it,  "and  may,  if  neces- 
sary to  pay  the  debts  of  such  association,  en- 
force the  individual  liability  of  the  stockhold- 
€0.  Such  receiver  shall  pay  over  all  money 
so  made  to  the  Treasurer  of  the  United  States, 
subject  to  the  order  of  the  Comptroller,  and 
also  make  report  to  the  Comptroller  of  all  his 
acts  and  proceedings." 

It  thus  appears  that  in  the  case  of  an  invol- 
sntary  liquidation  under  this  section,  the  busi- 
ness of  liquidation,  as  defined  and  required  by 
the  law,  involved  the  appointment  of  the  re- 
ceiver, who  should,  in  lutdition  to  the  collec- 
tion <n  the  ordinary  assets  of  the  bank,  also 
enforce  a^^ainst  the  stockholdeis  their  indi- 
vidual liability,  so  far  as  necessary  to  create  a 
fund  sufficient  to  pay  all  the  debts  of  the  asso- 
dation.  It  can  hardly  be  supposed  that  the 
omission  of  the  statute  to  provide  an  express 
and  spedflc  course  of  proceeding,  by  way  of 
judicial  remedy,  in  case  of  voluntary  liquida- 
tion, leffrthe  creditors  of  such  an  association  in 
fluch  drcumstances  without  -remedy  against 
cither  a  deficiency  of  assets  or  the  results  of  a 
fraudulent  maladministration.  Section  6151 
imposes  upon  the  shareholders  of  eveiy  national 
banking  association  an  individual  responsibility 
for  all  its  contracts,  debts,  and  engagements, 
and  the  terms  in  which  the  obligation  is  created 
are  unconditional  and  unqualified,  except  that 
the  liability  shall  be  equal  and  ratable  as  among 
the  shareholders. 

As  all  the  shareholders  are  bound  in  that 
way  to  all  the  creditors,  any  proceeding  to  en- 
force this  liability  must  be  such  as  m>m  its 
natme  would  enable  the  court  to  ascertain  for 
whai  the  stockholders  ought  to  be  made  liable, 
to  wttom,  and  in  what  proportion  as  respects 
each  other.    This  can  only  be  done  by  the 
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methods  and  machinery  of  a  court  of  equity. 
Besides  this,  it  must,  we  think,  be  admitted 
that  a  court  of  equity  would  be  entitled,  upon 
the  general  principles  of  its  Jurisdiction,  to  en- 
tertain a  bill  by  one  or  more  creditors  whose 
suit  would  necessarily  be  for  the  benefit  of  all 
against  the  association  and  its  officers  and 
managers,  and  all  those  participating  in  its 
voluntary  liquidation  for  tne  purpose  of  pre- 
venting and  redressing  any  maladministration 
or  fraud  against  creditors  contemplated  or 
executed,  m  the  liquidation  of  such  aa  as- 
sociation, those  entrusted  with  its  manaiiro- 
ment  occupy  the  relation  of  trustees,  first  for 
creditors,  and  the  terms  of  that  trust,  implied 
by  law,  require  them  to  reduce  the  assets  of 
the  association  to  money  or  its  equivalent,  and 
to  pay  out  those  assets  or  their  proceeds  equally 
among  creditors. 

The  omission  in  the  original  Banking  Act  of 
1864,  to  provide  expressljr  similar  remedies  in 
case  of  voluntary  liquidation  to  those  specified 
in  case  of  involuntary  liquidation  was  sup- 

EUed  by  the  Act  of  June  80,  1876, 19  Stat,  at 
I.  68;  Supp.  Rev.  Stat.  216.  The  first  section 
of  that  Act  provides  for  the  appointment  of  a 
receiver  by  the  Comptroller  of  the  Currency, 
as  provided  in  section  5234  of  the  Bevised  Stat- 
utes, whenever  any  national  bank  shall  be  dis- 
solved and  its  charter  forfeited  as  prescribed  in 
section  5289  of  the  Revised  Statutes,  or  when- 
ever any  creditor  shall  have  obtained  a  Judg- 
ment e^nst  it  which  has  remained  unpiud 
for  a  space  of  thirty  days,  or  whenever  the 
Comptroller  shall  become  satisfied  of  its  in- 
solvency after  due  examination.  This  receiver, 
it  is  declared,  shall  proceed  to  dose  up  such  as- 
sociation and  enforce  tiie  personal  liability  of 
the  shareholders.  Section  2  of  the  Act  of  June 
80, 1876,  is  ss  follows:  "That  when  any  na- 
tional banking  association  shall  have  ffone  into 
liquidation,  under  the  provisions  of  section 
5220  of  said  statutes,  the  individual  liability 
of  the  shareholders,  provided  for  by  section 
5151  of  said  statutes,  may  be  enforced  by  any 
creditor  of  such  association  by  bill  in  equity, 
in  the  nature  of  a  creditor's  bill,  brought  bv 
such  creditor  on  behalf  of  himself  and  of  nil 
other  creditors  of  the  association,  againsi  the 
shareholders  thereof,  in  any  court  of  the  United 
States  having  original  jurisdiction  in  equity 
for  the  distriS  in  which  such  association  may 
have  been  located  or  established."  This  sec- 
tion was  in  force  when  the  first  amenddd  bill 
was  filed  in  October,  1876.  Whether  we  re- 
gard it  as  merely  declaratory  of  the  law  as  it 
stood  under  the  original  Banking  Act,  or  as 
ffiving  a  new  remedy  which  could  not  have 
been  resorted  to  before,  we  think  it  warranted 
the  court  below  in  permitting  the  complainant 
to  file  his  first  amended  bill. 

In  the  case  of  involuntary  liquidation  under 
the  supervision  of  the  Comptroller  of  the  Cur- 
rency»  the  receiver  appointed  by  him  is  author- 
ized and  required,  not  only  to  collect  and  ap- 
ply the  proper  assets  of  the  bank  to  the  pay- 
ment of^  its  debts,  but  also,  so  far  as  may  be 
necessary,  to  enforce  the  individual  lir.biliiy  of 
the  shareholders.  It  thus  appears  that  the  en- 
forcement of  this  liability  is  a  part  of  the  li- 
quidation of  the  affairs  of  the  oank;  at  least, 
so  closely  connected  with  it  as  to  constitute 
but  one   continuous  transaction.     When,  in 

871 


S7-e6 


SUFSBMB  CotlBT  OF  THB  UjIITBD  StATBS. 


Oct.  Tkbm, 


case  of  voluntaiy  llquidatioii,  the  proceeding 
is  instituted  by  one  or  more  creditois  for 
the  benefit  of  ali,  by  means  of  the  Jurisdic- 
tion of  a  court  of  equity,  there  seems  to  be  no 
reason  why  the  nature  of  the  proceeding  shouid 
be  considcored  as  changed.  The  intention  of 
Congress  evidently  was  to  provide  ample  and 
effective  remedies  in  all  the  specified  cases  for 
the  protection  of  the  public  and  the  payment 
of  creditors,  by  the  application  of  the  assets  of 
the  bank  and  the  enforcement  of  the  liability 
of  the  stockholders.  Admitting  that  this  lia- 
bility is  not  strictly  an  asset  of  the  banl^  be- 
cause it  could  not  be  enforced  for  its  benent  as 
a  corporation  nor  in  its  name,  yet  it  is  treated 
as  a  means  of  creating  a  fund  to  be  applied 
with  and  in  aid  of  the  assets  of  the  bank  to- 
wards the  satisfaction  of  its  obligations.  The 
two  subjects  of  appljrinff  the  assets  of  the  bank 
and  enforcing  the  liability  of  the  stockholders, 
however  otherwise  distinct,  are  by  the  statute 
made  connected  parts  of  the  whole  series  of 
transactions  which  constitute  the  liquidation  of 
the  affairs  of  the  bank.  It  was,  therefore, 
proper  to  describe  the  bill  to  be  filed  by  and  on 
behalf  of  creditors  as  in  the  nature  of  a  credit- 
ors' bill  so  as  to  enlarge  the  scope  and  purpose 
of  a  bill  that  might  be  more  strictly  limited  as 
a  croditors'  bill  merely. 

We  think,  therefore,  that  if  such  a  bill  would 
have  been  objectionable  without  the  statute,  it 
is  warranted  by  the  statute.  It  is  no  objection 
that  the  original  bill  was  filed  prior  to  the 
passage  of  the  Act  of  June  90, 1876.  The  bill 
as  amended,  being  authorized  by  the  statute  in 
force  at  the  time  the  amendment  was  filed, 
would  Justify  such  a  proceeding  in  9  pending 
suit  to  which  it  was  made  germane  by  the  stat- 
ute itself,  as  weU  as  an  original  biU  then  for 
the  first  time  filed.  Neither  do  we  consider  the 
objection  valid  that  it  does  not  purport  to  have 
been  filed  in  pursuance  of  the  Act  of  June  80, 
1876,  and  is  not  filed  by  the  complainant  on  be- 
half of  all  the  creditors.  The  scope  and  prayer 
of  the  bill  under  the  operation  of  the  statute 
made  it  a  bill  for  the  benefit  of  all  the  creditors, 
notwithstanding  it  erroneously  claimed  priority 
on  behalf  of  the  complainant  individually.  Hie 
only  proper  decree  that  could  have  been  rend- 
ered upon  it  would  have  been  for  the  equal 
distribution  of  the  fruits  of  the  litigation  among 
all  the  creditors  of  the  bank  who  in  the  mean- 
time had  come  in  and  proved  their  claims. 
The  final  amendment,  as  we  have  alrmdy  seen, 
only  had  the  effect  to  make  the  bill  conform  to 
the  course  of  the  proceeding  which  had  actually 
been  had  under  it,  and  was,  therefore,  purely 
formal.  Its  only  effect  was  to  make  the  bill 
profess  to  be  what  in  law  it  was,  and  what  in 
point  of  fact  it  had  been  considered  to  be. 

Mr.  DanieU  (Ch.  Pr.  chap.  5,  §  1,  p.  345, 4th 
ed.)  says:  "The  court  will  generally  at  the 
hearing  allow  a  bill,  which  has  been  originally 
filed  by  one  individual  of  a  numerous  class  in 
his  own  right,  to  be  amended  so  as  to  make 
such  individual  sue  on  behalf  of  himself  and 
the  rest  of  the  class." 

Our  conclusion  on  this  pokit  is  that  the  court 
below  committed  no  error  in  permitting  the 
amendments  complained  of  to  be  made. 

The  assignment  of  error  next  to  be  consid- 
ered arises  upon  the  defense  made  on  behalf  of 
tlie  defendants  below,  of  the  Statute  of  Limi- 
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tations.  .  The  limitation  relied  upon  is  that  pre- 
scribed by  an  Act  of  Illinois,  which  provide* 
that  "Actions  on  unwritten  contracts,  express 
or  implied,  or  on  awards  of  arbitration,  or  to 
recover  damages  for  an  injury  to  property,  real 
or  personal,  or  to  reooverthe  possession  of  per- 
sonal pro()erty,  or  damages  for  the  detention 
or  conversion  thereof,  and  all  civil  actions  not 
otherwise  provided  for,  shall  be  commenced 
within  five  years  next  after  the  cause  of  action 
accrued."    Rev.  Stat  III  1881,  705. 

It  is  not  necessary  to  decide  in  this  case 
whether  the  Statute  of  Ulinois  relied  upon  is 
applicable,  because  in  the  view  which  we 
have  already  taken  of  the  nature  of  the  amended 
bill  filed  in  October,  1876,  the  statute,  if  appli- 
cable,  ceased  to  run  against  the  creditors  of 
the  bank  entitled  to  the  benefit  of  the  decree, 
at  that  date.  That  amended  bill  is  to  be  con- 
sidered from  the  date  of  its  filing,  as  a  bill  on 
behalf  of  all  the  creditors  of  the  bank  who 
should  come  in  under  it  and  prove  their  claims. 
When  any  creditor  appeared  during  the  pi 
ress  of  the  cause  to  set  up  and  estabUsh 
claim,  it  was  necessair  for  him  to  prove  that 
at  the  time  of  filing  the  bill  he  was  a  creditor 
of  the  bank;  any  defense  which  existed  at  that 
time  to  his  daim,  either  to  diminiah  or  defeat 
it,might  be  interposed  either  before  the  master, 
or  on  the  hearing  to  the  court  The  creditor, 
having  established  his  claim,  became  entitled 
to  the  benefit  of  the  proceeding  as  virtually  a 
party  complainant  from  the  b^inning,  and  the 
time  that  had  dapsed  from  the  films  of  the 
bill  to  the  proof  of  his  claim  wculd  not  be 
counted  as  a  part  of  the  time  relied  on  to  bar 
the  creditor's  right  to  sue  the  stockholders.  In 
other  words,  if  he  proves  himself  to  be  a  credi- 
tor with  a  valid  duAm  i^nst  the  bank,  be  be- 
comes a  complainant  by  relation  to  the  time  of 
the  filing  of  tbe  bill.  This  being  so.  it  is  not 
disputed  that  in  October,  1876,  the  bar  ot  the 
statute  had  not  taken  effect,  even  on  the  sup- 
position that  the  statute  applied. 

In  the  case  of  In  Be  General  BeUing  8ioek 
(h,.  Joint  Sioek  Diaeaunt  (kmman^e  QMm,  L. 
R.  7  Oh.  App.  646,  Hellish,  L  J„  stated  that 
in  a  case  where  the  assets  of  a  debtor  are  to  be 
divided  amongst  his  creditors,  whether  in  bank- 
ruptcy or  in  insolvency,  or  under  a  trust  for 
creditors,  or  under  a  decree  of  the  court  of 
chancery  in  an  administration  suit,  "the  rule 
is  that  everybody  who  had  a  subsistinff  claim 
at  the  time  of  the  adjudication,  the  insolvency, 
the  creation  of  the  trust  for  creditors,  or  the 
administration  decree,  as  the  case  may  be,  is 
entitled  to  participate  in  the  assets,  and  that 
the  Statute  of  limitations  does  not  run  against 
his  claim,  but  as  long  as  assets  remain  unad- 
ministered  he  is  at  liberty  to  oome  in  and  prove 
his  claim,  not  disturbing  any  former  dividend." 

Mr.  DanieU  (1  Ch.  Ft.  chap.  16,  par.  2,  p. 
648,  4th  ed.)  states  that  "a  decree  for  the  pay- 
ment of  debts  under  a  creditor's  bill  for  the  ad- 
ministration of  assets  is  also  considered  as  a 
trust  for  the  benefit  of  creditors,  and  wiU  in 
like  manner  prevent  the  statute  ftom  barring 
the  demand  of  any  creditor  coming  in  under 
the  decree.  The  creditor's  demand,  however, 
must  not  have  been  barred  at  the  time  when 
the  suit  was  instituted*  for  if  the  creditor's  de- 
Tiand  would  have  been  barred  by  the  statute 
before  the  commencement  of  the  suit  the  stal- 
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ute  may  be  set  up.  It  is  to  be  remarked  upon  this 
point,  that  it  has  been  held  that  it  was  the  de- 
cree only  which  created  the  trust,  and  that  the 
mere  cucomstance  of  the  bill  having  been 
filed,  although  it  might  have  been  penmng  six 
years,  would  not  take  the  case  out  of  the  stat- 
ute, but  according  to  the  later  decisions,  it 
seems  that  the  filing  of  the  bill  will  operate  by 
itself  to  save  the  bar  of  the  statute,  though  the 
pUdntiff  by  delay  in  prosecuting  the  suit  may 
disentitle  himself  to  relief." 

He  also  says  (chap.  29,  par.  1,  p.  1210):  "It 
may  be  observed  here  that  where  a  person,  not 
a  party  to  the  suit,  carries  in  a  claim  before  the 
master  under  the  decree,  the  party  representing 
the  estate  out  of  which  the  daim  is  made  has 
the  right  to  the  benefit  of  any  defense  which 
he  ooiud  have  made  if  a  bill  had  been  filed  by 
the  claimant  in  equity  or  an  action  had  been 
brought  at  law  to  establish  such  claim.  There- 
fore, as  we  have  seen,  an  executor  may  in  the 
master's  office  set  up  the  Statute  of  Limitations 
as  a  bar  to  a  claim  by  a  creditor  under  the  de- 
cree, provided  such  claim  was  within  the  opera- 
tion of  the  statute  before  the  decree  was  pro- 
nounced." 

The  authorities  abundantly  sustain  the  propo- 
sition also  that  a  creditor  who  comes  in  under 
and  takes  the  benefit  of  a  decree  is  entitled  to 
contest  the  validity  of  the  claim  of  any  other 
creditor,  except  that  of  the  plaintiff  whose  claim 
is  the  foundation  of  the  decree.  2  Dan.  Ch. 
Pr.  chap.  29,  %  1,  p.  1210,  note  4,  and  cases 
dted. 

In  Stemdalsy,  ffankinson,  1  Simons,  893,  de- 
cided in  1827,  it  was  stated  by  Vice  Chaneaiar 
Leach,  that  "every  creditor  has  to  a  certain 
extent  an  inchoate  interest  in  a  suit  instituted 
by  one  on  behalf  of  himself  and  the  rest,  and  it 
would  be  attended  with  mischievous  conse- 
quences to  estates  of  deceased  debtors  if  the 
court  were  to  lay  down  a  rule  by  which  every 
creditor  would  be  obliged  either  to  file  his  bill 
or  bring  his  action." 

It  is  supposed  by  counsel  for  the  appellants 
that  the  authority  of  this  case  is  shaken  by  what 
was  said  by  Jessel,  M.  R.,  in  his  decision  of 
Be  GreatM,  deeeaaedy  Bray'^r.  ToJMd,  L.  R.  18 
Ch.  Div.  551.  It  is  true  that  in  this  case  the 
Master  of  the  Rolls  said  that  creditors  had  bet- 
ter not  rely  upon  that  decision  for  the  future, 
but  he  points  out  as  the  reason  that  at  the  time 
lie  was  speaking— in  1881— bills  in  equity  had 
been  abolished  m  England,  and  that  wherever 
ft  is  an  action  to  recover  a  debt  upon  a  contract 
the  Statute  of  James  was  bindm^  upon  the 
Hieh  Court  in  every  case  in  which  it  applies; 
ana  that  it  was  no  longer  the  practice,  so  laras 
personal  estate  was  concerned,  to  bring  an  ac- 
tion by  one  creditor  on  behalf  of  others,  be- 
cause of  a  provision  in  the  Act  of  1852,  since 
tbe  passing  of  which  the  practice  had  been 
abandoned  of  suing  by  one  creditor  on  behalf 
of  all,  except  in  cases  relating  to  real  estate,  as 
to  which  the  section  of  the  statute  does  not  ap- 
ply, unless  it  has  been  ordered  to  be  sold  or 
there  is  a  trust  or  power  of  salt,  and  that,  there- 
fore, there  were  no  longer  any  suits  brought  by 
any  creditor,  except  for  the  payment  of  bis 
own  debt.  In  the  present  case,  the  suit,  al- 
tbough  in  the  nature  of  a  creditor's  bill,  is  not 
a  bill  merely  for  the  administration  of  the  assets 
of  an  insolvent  corporation.  There  is  no  fund 
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formerly  belonging  to  the  corporation  in  court 
for  distribution.  U  is  a  suit  for  the  enforcement 
of  a  personal  liability  of  the  defendant  stock- 
holders to  pay  the  debts  of  the  corporation,  in 
which  the  creditors  are  the  complainants.  Each 
creditor  becomes  a  party  to  the  suit,  it  is  true, 
onlv  when  he  appears  to  prove  his  daim.  His 
ri^ht  to  proceed  depends  upon  the  fact  of  his 
bemg  the  owner  of  a  valid  claim  against  the 
corporation;  but  if  he  proves  such  a  claim, 
then  he  does  prove  himself  to  be  a  creditor, 
and  as  such  is  entitled  to  come  in  under  the 
decree,  and  has  a  right  to  be  considered  as  a 
party  complainant  from  the  beginning  b>  re- 
lation to  the  time  af  filing  the  b^U.  The  be- 
ginning of  tbe  suit  as  between  thu  crsditor  and 
tne  stockholder  is  the  date  of  the  filing  of  the  bill 
if  during  its  progress  and  pendency  he  proves 
his  richt  to  be  considered  as  a  cocomplainant. 
It  follows,  therefore,  that  the  statute  sought  to 
be  applied  in  the  present  case  ceased  to  run  as 
against  the  complainants  from  the  date  when 
the  bill  was  filed,  in  October,  1876,  under 
which  they  subsequently  established  tlicir  right 
to  come  in  as  participants  in  the  benefits  of  the 
decree.  Whether  or  not  the  Statute  of  Limita- 
tions of  Illinois  would  in  any  case  operate  to 
bar  such  a  suit  as  the  present,  bein^  a  bill  in 
equitv  in  the  Circuit  Court  of  the  United  States. 
founded  upon  an  obligation  arisinj^  under  an 
Act  of  Congress,  is  a  question  which  we  are, 
therefore,  not  called  upon  to  consider  or  de- 
cide. 

Another  assignment  of  error  is  peculiar  to 
tbe  appeal  of  the  administrator  (26^;?t«  non  of 
William  H.  Adams,  deceased.  William  H. 
Adams  in  his  lifetime  was  one  of  the  defendants 
in  the  amended  bill  of  1876,  and  at  the  time  of 
the  suspension  of  the  bank  a  stockholder  to  the 
extent  of  240  shares.  He  died  June  6,  1882, 
during  the  pendency  of  the  suit,  which  stands 
revived  as  against  his  administrator  de  bonU 
nan,  Tbe  administrator  contended  that  the 
personal  liability  of  his  intestate  did  not  survive 
as  against  the  administrator,  and  that,  there- 
fore, no  decree  could  be  rendered  against  him 
subjecting  the  estate  of  Adams  in  his  hands  for 
administration.  The  iudicial  decisions  more  di- 
rectly relied  upon  by  the  appellant  in  support  of 
this  contention  are  those  of  Dane  v.  Dane  Iiffg, 
Co.  14  Gray,  488;  Boom  y.  P&meroy,  104  Mass. 
577;  Ripley  v.  Sampeon,  10  Pick.  870;  Bange  v. 
Lincoln,  10  Gray,  600;  Chuy  v.  Copn,  9  CTush. 
192.  These  cases,  however,  so  far  as  they  are 
in  point,  are  based  upon  the  particular  language 
of  the  Statutes  of  Massachusetts,  materially  dif- 
fering from  that  contained  in  the  National 
Banking  Act.  Under  that  Act  the  individual 
liability  of  the  stockholders  is  an  essential  cle- 
ment in  the  contract  by  which  the  stockholders 
became  members  of  the  corporation.  It  is  vol- 
untarily entered  into  by  subscribing  for  and  ac- 
cepting shares  of  stock.  Its  obligation  becomes 
a  part  of  every  contract,  debt,  and  engagement 
of  the  bank  itself,  as  much  so  as  if  they  were 
made  directlv  by  the  stockholder  instead  of  by 
the  corporation.  There  is  nothing  in  the  stat- 
ute to  indicate  that  the  obligation  arising  upon 
these  undertakings  and  promises  should  not 
have  the  same  force  and  effect,  and  be  as  bind- 
inff  in  all  respects,  as  any  other  contracts  of  tbe 
individual  stockholder.  We  hold,  therefore, 
that  the  obligation  of  the  stockholder  survives 
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as  against  his  personal  [representatives.  Flath 
V.  Conn,  109  U.  S.  871  [27:  9661;  Hobart  v, 
JohnMn,  19  Blatchf.  859.  In  Massachusetts 
it  was  held,  in  Grew  y.  Breed,  10  Mete.  569,  that 
administrators  of  deceased  stockholders  were 
chargeable  in  equity,  as  for  other  debts  of  their 
intestate,  in  their  representative  capacity. 

The  next  assignment  of  error  to  be  considered 
arises  upon  the  separate  appeal  of  Charles  Corn- 
stock,  who  is  charged  by  the  decree  with  an 
assessment  upon  150  shares  of  tlie  capital  stock 
of  the  bank  standing  in  his  name  as  owner  at 
the  time  of  its  suspension.  In  his  answer,  which 
is  under  oath  as  called  for,  Comstock  ''admits 
that  at  the  time  of  the  said  suspension  he  was 
the  owner  and  holder  of  certain  shares  of  capi- 
tal stock  thereof;  that  previous  to— about  in  the 
year  1872  he  was  the  owner  of  one  hundred  and 
fifty  shares  of  said  stock;  that  on  or  about  the 
8th  day  of  February,  1873,  this  defendant  sold, 
[oT  J  assigned,  and  delivered  fifty  shares  of  the  said 
stock  to  Ira  Holmes,  and  on  or  about  June, 
1878,  this  defendant  sold,  assigned,  and  deliv- 
ered fifty  other  shares  of  said  stock  to  Preston 
G.  Maynard;  that  he  endeavored  repeatedly  to 
have  said  stock  transferred  on  the  books  of  the 
bank,  but  that  said  Maynard  refused  to  allow 
said  stock  to  be  so  transferred,  although  he  had 
before  promised  to  have  the  same  transferred. 
That  at  the  time  of  the  said  several  sales  of 
stock  as  aforesaid  the  said  banking  association 
was  carrying  on  its  regular  business  of  banking, 
and  was  in  fact  solvent  and  fully  able  to  pay  its 
debts,  and,  as  he  is  informed  and  believes,  not 
indebted  to  any  of  the  present  creditors  of  said 
bank.  That  afterwards,  on  or  about  the  28d 
day  of  September,  1873,  this  defendant  sold,  as- 
signed, and  delivered  to  the  said  Ira  Holmes 
his  other  fifty  shares  of  stock  in  said  bank,  witii 
other  property,  receiving  in  payment  therefor, 
and  for  the  other  property  sold  to  said  Holmes 
at  the  same  time,  certain  promissory  notes  of 
one  Wm.  Patrick,  payable  to  the  said  Ira 
Holmes,  and  was  secured  with  certain  other 
notes  by  mortgage  from  said  Wm.  Patrick  to 
said  Ira  Holmes,  which  said  notes  and  mort- 
gage have  proven  to  be  of  little  value  to  this  de- 
fendant, and  in  oonseq[uence  of  the  incumbran- 
ces and  taxes  upon  said  property,  and  the  ex- 
pense  of  foreclosing,  and  how  much  of  the  value 
of  sai'd  notes  and  security  should  be  attribut- 
able to  the  consideration  of  this  sale  of  said 
stock,  this  defendant  \a  unable  to  state,  but  he 
insists  that  at  the  time  of  said  sale  to  said 
Holmes  this  defendant  was  informed  and  be- 
lieved said  bank  was  able  to  pa^  all  its  debts  in 
full,  and  the  consideration  received  by  him  was 
paid  by  said  Holmes  out  of  hisindiviaual  prop 
erty  and  not  from  the  assets  or  property  of  said 
bank." 

The  stock  books  introduced  on  the  part  of 
the  complainant  show  that  fifty  shares  of  this 
stock  were  transferred  September  23,  1873; 
fifty  more  on  September  24,  1873,  and  fifty 
more  were  canceled  on  the  last  date;  and  the 
testimony  of  Holmes  is  that,  as  to  the  last  fifty 
shares,  they  must  have  been  transferred  at  the 
said  time.  The  transfers  in  each  case  were  to 
Ira  Holmes.  It  is  found  by  the  decree  of  July 
23,  1883,  that  the  bank  became  insolvent  and 
suspended  payment  September  28,  1873,  and 
went  into  voluntary  liquidation  on  September 
26,  1878.  The  resolutions  of  the  shareholders 
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of  the  bank,  instructing  the  dincton  to  pat  the 
bank  into  voluntary  liquidation,  wefepaased 
at  a  meeting  held  on  September  25, 187£  One 
of  the  resolutions  is  as  foUowa:  "That  this 
bank,  in  its  endeavors  to  continue  business 
through  the  existing  panic,  has  substantially 
exhausted  its  cash  resources  and  is  unable  to 
continue  cash  payments,  and  that  we  regard  it 
for  the  best  interests  of  the  stockholders  and 
depositors  alike  that  its  affairs  be  placed  in  vol- 
untary liquidation  in  accordance  with  the  42d 
section  of  the  National  Currency  Act  in  that  [58) 
behalf  provided."  The  directors,  at  a  meeting 
held  on  the  same  day,  resolved  to  go  into  vol- 
untary liquidation  and  close  up  the  affairs  of 
the  bank  m  pursuance  of  this  resolution.  The 
notice  to  the  public,  addressed  to  the  creditors 
of  the  bank,  was  issued  and  advertised  the  next 
day.  As  to  the  fifty  shares  of  stock  sold  bv 
Comstock  to  Holmes  on  September  28,  1873, 
we  think  the  conclusion  cannot  be  resisted  that 
the  transaction  was  made  in  contemplation  of 
the  insolvency  of  the  bank,  and,  although  both 
parties  may  have  believed  that  the  bank  would 
ultimately  be  able  to  pay  all  of  its  debts,  not- 
withstanainff  this  transaction,  we  think  that,  as 
against  creditors,  it  was  fraudulent  in  law,  and 
to  that  extent  Comstock  is  chargeable  as  a 
shareholder.  The  sale  of  fifty  shares  in  Feb- 
ruary, 1878,  and  of  the  other  fifty  shares  in 
June,  1878,  there  is  no  reason  to  suppose  were 
not  made  in  entire  good  faith,  and  without  any 
expectation  on  the  part  of  the  parties  of  the  in- 
solvency of  the  bank.  Notwithstanding  that, 
Comstock  continued  to  be  upon  the  books  of 
the  bank  the  owner  of  these  shares  until  Sep- 
tember 23  and  September  24,  when  th^  were 
respectively  transierred. 

By  section  5189  of  the  Revised  Statutes,  those 
persons  only  have  the  rights  and  liabilities  of 
stockholders  who  appear  to  be  such  as  are  reg- 
istered on  the  books  of  the  association,  the  stock 
being  transferable  only  in  that  way.  No  pei^ 
son  becomes  a  shareholder,  subiect  to  such  lia- 
bilities and  succeeding  to  such  nghts,  except  by 
such  transfer;  until  such  transfer  the  prior  holj- 
er  is  the  stockholder  for  all  the  purposes  of  the 
law.  It  follows,  therefore,  that  Charles  Com- 
stock. in  respect  to  the  ahares  sold  by  him  in 
February  and  June,  1878,  was  the  statutory 
owner  on  the  28rd  day  of  September,  1878. 
His  liability  as  such  stockholder  is  the  same  as 
if  he  had  that  day  sold  and  transferred  the 
stock  to  Ira  Holmes,  but  such  a  sale  and  trana- 
fer  could  only  have  been  made  that  day  by 
Comstock,  who  was  himself  a  director,  in  con- 
templation and  actual  knowledge  of  the  sus- 
pension of  the  bank;  it  would  operate  as  a 
fraud  on  the  creditors,  an  effect  which  the  law 
will  not  permit.  The  case  is  not  within  the 
rule  laid  down  in  Whitney  v.  Butler,  118  U.  S. 
656  [ante,  266].  Here  there  is  no  proof,  a? 
there  was  in  that  case,  of  the  delivery  of  the 
certificate  to  the  bank  and  a  power  of  attorney 
authorizing  its  transfer,  with  a  request  to  do  fj^^^ 
so  made  at  the  time  of  the  transaction.  The  L^'j 
delivery  was  to  Holmes,  not  as  president,  but 
as  vendee.  We  are.  therefore,  constrained  to 
hold  that  the  decree  below,  in  charging  Com- 
stock with  liability  as  the  owner  of  150  ahares. 
was  not  erroneous. 

The  next  assignment  of  error  is  baaed  upon 
that  part  of  the  decree  which  directa  payment 
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of  the  daims  reported  bythe  master  under  the 
denomination  of  Class  i>,  amounting  in  the 
aggregate  to  $185,119.84.  They  are  designated 
by  the  master  as  claims  "  arising  before  the 
failuie  of  the  bank,  upon  which  worthless  col- 
laterals were  subsequently  receiyed.*'  It  is 
averred  by  the  appellees  that  they  are  claims 
arisine  for  the  most  part,  if  not  in  all  instances, 
upon  mdorsements  and  guarantees  made  in  the 
name  of  the  bank  by  Holmes,  its  president, 
after  the  suspension  of  the  bank,  ana  while  it 
was  in  liquic&tion.  It  appears  dearly  from  the 
evidence  that,  in  many  cases,  parties  having 
claims  against  the  bank  accepted  from  Holmes 
commercial  paper  held  by  the  bank  which  it 
had  received  in  the  course  of  its  business,  and 
which  constituted  a  part  of  its  assets,  running 
some  of  it  several  months  and  some  of  it  sevenu 
years,  beaiinff  interest,  some  at  the  rate  of  8 
and  some  at  the  rate  of  10  per  cent  per  annum, 
indorsed  and  guaranteed  in  the  name  of  the 
bank  by  Holmes  as  president.  The  books  of 
the  bank  ahow  that  in  these  cases  the  paper  so 
received  was  charged  against  the  account  of 
the  party  receiving  it,  thus  closing  the  account 
as  settled.  In  these  cases,  it  is  testified  by 
Holmes  that  the  creditors  gave  their  checks  to 
the  bank  for  the  amount  standing  to  their 
credit  In  some  cases,  the  creditors  or  their 
agents  testifying  to  the  transactions,  without 
contradicting  Holmes  in  respect  to  what  was  in 
fact  done,  nevertheless  state  that  the  paper  ac- 
cepted by  them  was  received,  not  in  payment, 
but  as  secnrlQr.  It  is  obvious,  however,  that 
in  most,  if  not  aD  instances,  the  witnesses  are 
referring  to  the  security  which  they  supposed 
they  had  received  and  were  entitled  to  rely 
upon,  by  means  of  the  indorsement  and  guaran- 
tee of  the  paper  thus  received,  made  bv  fiohnea 
as  president  in  the  name  of  the  bank  They 
certainly  acted  upon  this  belief,  for  hi  many 
instances  they  proceeded  to  obtain  Judgments 
against  the  bank,  after  the  maturity  and  dis- 
honor of  the  paper  so  received,  upon  these  in- 
dorsements and  guarantees,  and  in  this  pro- 
ceeding proved  their  claims  hi  that  form  by  tran- 
scripts at  such  Judgments.  It  is  true  that,  in 
the  final  decree,  the  master  was  directed  to  cor- 
rect his  computation  of  interest  so  as  to  equal- 
ize the  claims  of  the  creditors  by  allowing  in- 
terest at  a  uniform  rate  from  the  time  of  tiie 
suspension  upon  the  amounts  as  they  appeared 
to  be  due  from  the  books  of  the  bank,  out  all 
the  claims  in  Class  D,  notwithstanding  the  set- 
tlements made,  were  included  in  the  amounts 
found  due  and  ordered  to  be  paid.  In  this 
respect  we  are  of  the  opinion  that  the  decree  is 
errcvneooa.  Those  creditors  who  made  settie- 
mentB  after  the  bank  was  put  into  liquidation 
and  received  from  the  president  in  that  setUe- 
ment  paper  of  the  bank,  or  as  in  some  cases  the 
individual  notes  of  Holmes  himseSf,  indorsed 
or  guaranteed  in  the  name  of  the  bank,  are  not 
to  be  considered  as  creditors  of  the  bank  enti- 
tled to  subject  the  stockholders  to  individual 
liability.  The  individual  liability  of  the  stock- 
0o]derB,  as  imposed  by  and  ezpre^ed  in  the  stat- 
ute, is  indeed  for  all  the  contracts,  debts,  and  en- 
gagements of  such  association,  but  that  must  be 
restricted  in  its  meaning  to  such  contracts, 
debts,  and  engagements  as  have  been  duly  con- 
tracted in  the  ordinary  course  of  its  business. 
That  business  ceased  when  the  bank  went  into 
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liquidation ;  after  that  there  was  no  authority 
on  the  part  of  the  officers  of  the  bank  to  trans- 
act any  business  in  the  name  of  the  bank  so  as 
to  bind  its  shareholders,  except  that  which  is 
implied  in  the  duty  of  liquidation,  unless  such 
authority  had  been  expressly  conferred  by  the 
shareholders.  No  such  express  authority  ap- 
pears in  this  case,  and  the  power  of  the  presi- 
dent or  other  officer  of  the  bank  to  bind  it  bv 
transactions  after  it  was  put  into  liquidation  is 
that  which  results  by  implication  from  the  duty 
to  wind  up  and  close  its  affairs.  That  duty 
consists  m  the  collection  and  reduction  to 
money  of  the  assets  of  the  bank,  and  the  pay- 
ment of  creditors  equally  and  ratably  so  far 
as  the  assets  prove  sufficient.  Payments,  of 
course,  may  be  made  in  the  bills  receivable  and 
other  assets  of  the  bank  in  specie,  and  the  title 
to  such  paper  may  be  transferred  by  the  presi- 
dent or  casnier  by  an  indorsement  suitable  to 
the  purpose  in  the  name  of  the  bank,  but  such 
indorsement  and  use  of  the  name  of  the  bank  is 
in  liquidation  and  merely  for  the  purpose  of 
transferring  titie.  It  can  have  no  other  effect 
as  against  the  shareholders  by  creating  a  new 
obligation.  It  does  not  cons*itute  a  liability, 
contract,  or  engagement  of  the  bank  for  which 
they  can  be  hem  to  be  individually  responsible. 
Every  creditor  of  the  bank,  receiving  its  assets 
under  such  circumstances,  knows  the  fact  of 
liquidation,  and  ia  chargeable  with  knowledge 
of  its  consequences ;  he  takes  the  assets  receivod 
at  Ids  own  peril ;  he  is  dealing  with  officers  of 
the  bank  only  for  the  purpose  of  winding  up  its 
affairs.  If  he  accepts  something  in  lieu  of  an 
existing  obligation  lookinff  to  future  payment, 
it  must  be  from  other  parties.  It  is  not  within 
the  power  of  the  officers  of  the  bank,  without 
express  authority,  by  such  means  to  prolong 
inaefinitdy  an  obligation  on  the  part  of  the 
shardiolders,  which  is  imposed  by  the  statute 
only  as  a  means  of  securing  the  payment  of 
debts  by  an  insolvent  bank  when  it  is  no  longer 
able  to  continue  business,  and  for  the  purpose 
of  effectually  winding  up  its  affairs.  This  is 
the  very  meaning  of  the  word  "  liquidation." 
Mr.  JuiUee  Story  said,  in  Fletkner  v.  Bank  of 
U.  5.31  U.  8.  8  Wheat.  882  [6:686]:  "Its 
ordinary  sense,  as  given  by  lexicographers,  is 
to  clear  away,  to  lessen  debt,  and,  in  common 
parlance,  especially  among  merchants,  to  liqui- 
date the  balance  b  to  pay  it"  In  White  v. 
Knox,  111  U.  S.  787  (^:6081,  it  was  said: 
"  The  business  of  the  bank  must  stop  when  in- 
solvency is  declared."  In  National  Bank  v. 
Insurance  O?.,  104  U.  S.  64  [26:6981,  tiie  Uqui- 
dation  of  such  an  association  was  said  to  be  uke . 
that  which  follows  the  dissolution  of  a  copart- 
nership. 

In  this  view,  it  is  contended,  on  behalf  of  the 
creditors  interested,  that,  as  they  relied  upon 
the  continuing  liability  of  the  bank  and  of  its 
shareholders,  oy  virtue  of  these  indorsements 
and  guarantees,  if  they  are  deprived  of  the 
benefit  of  the  latter,  the  settiements  themselves 
should  be  set  aside,  and  the^,  the  creditors, 
restored  to  the  situation  in  which  they  were  at 
the  time  of  the  suspension  of  the  bank.  But 
this  is  clearly  inadmissible ;  such  a  restoration 
cannot  in  fact  be  made.  The  droumstances  of 
the  situation  have  neatiy  changed  bv  the  lapse 
of  time.  The  creditors  who  entered  into  these 
settlements    have  no   ground   of   complaint 
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__  kllw  bank  as  a  ooiporation  or  as  against 
Ifei  itockholden ;  they  were  not  misled  to  their 
kuit  bv  muy  fraudoient  misrepresentations  or 
«oiiceabiicDt8  of  any  matters  of  fact  What- 
«f«r  mistake  was  made  was  their  own.  and  it 
was  a  mistake  consisting  merely  in  a  misappre- 
lieiision  of  their  l^al  rights,  lliey  were  bound 
to  know,  as  well  as  Holmes,  the  limits  of  his 
authori^.  and  ought  to  have  acted  on  the  pre- 
sumplioii  that  be  had  no  right  to  bind  the  bank 
or  its  diareholders  in  future  "by  any  new  en- 
gagement If  they  chose,  in  their  eagerness  to 
obtain  aaettlement  in  advance  of  other  creditors 
equally  entitled,  to  accept  a  part  of  the  assets 
«f  tfaeoank  or  the  personal  obligation  of  its 
president  in  settlement  of  thefar  claims,  they 
must  abide  by  the  election  which  was  then 
made,  and  which  cannot  now  be  set  aside. 
They  made  their  settlements  in  view  of  their 
own  estimate  of  the  present  advantage ;  they 
cannot  now  undo  them  to  the  disadvantage  of 
oilier  creditors,  over  whom  they  sought  to  ob- 
tain preferences,  nor  to  the  prejudice  of  the 
stockholders,  who  have  a  right  to  be  exonerated 
from  the  payment  of  all  contracts,  debts,  and 
engagements  of  the  bank  contracted  since  the 
date  of  its  suspension. 

In  respect  to  these  claims  in  Class  D,  Ira 
Holmes,  the  president,  testified  as  follows: 

'*  Q.  In  each  case  where  you  settled  with  the 
creditor  of  the  bank  and  turned  him  out  bills  re- 
ceivable of  the  bank,  how  was  that  settlement — 
was  it  a  payment,  or  what  was  the  transaction? 
A.  It  was  a  full  payment  of  the  demand.  He 
save  me  his  check  on  the  bank  for  the  amoimt, 
U>e  same  as  if  we  were  doing  a  regular  business 
and  the  parties  should  come  in  and  buy  so 
much  bills  receivable  and  give  me  a  check  on 
another  bank. 

"  Q.  Wss  there  any  case  in  which  there  was 
any  other  understanding  than  that  he  took 
these  bills  receivable  in  payment  of  his  demand 
against  the  bank?    A.  Kot  any." 

On  his  cross  examination  he  is  asked: 

"  Q.  If  creditors  agree  to  take  paper  in  full 
payment,  why  would  the  bank  guarantee  it? 
A.  I  didn't  say  they  agreed  to  take  it  in  full;  a 
great  many  people  took  the  paper  without 

Siarantee,  and  others  would  not  take  it  unless 
ev  had  a  guarantee;  only  when  it  got  down 
toue  last  settlement,  and  they  would  not  take 
It  unless  the  bank  would  guarantee  if 

The  force  of  this  testimony  is,  we  think,  that 
the  party  accepted  the  paper,  with  or  without 
the  guarantee,  in  settlement  of  the  claim  as  it 
stooa  on  the  books  of  the  bank  on  the  day  of 
the  suspension.  Those  who  insisted  upon  the 
guarantee  or  indorsement  by  the  bank  undoubt- 
edly relied  upon  it  as  an  obligation  which  they 
might  therearter  enforce,  but  their  reliance  was 
upon  that  contract  and  not  upon  the  original 
claim.  It  does  not  detract  from  the  binding 
nature  of  the  settlement  that  this  guarantee  was 
given  and  received  and  relied  upon.  The  only 
mistake  now  asserted  as  a  ground  for  going  be- 
hind the  settlement  is,  that  the  guarantee  or  in- 
dorsement is  not  effective  as  an  obligation  of 
the  bank  for  which  the  stockholders  are  indi- 
vidually responsible.  But  this  is  not  a  mistake 
as  to  what  the  parties  intended  to  do;  it  is  only 
a  mistake  as  to  the  effect  of  what  they  did.  Ab 
the  bank  was  in  liquidation,  and  the  officers 
were  not  authorized  to  enter  into  new  con- 
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tracts,  the  presumption  is,  in  eveir  case  where 
the  creditor  accepted  paper  in  smfement  of  his 
claim,  that  It  was  received  in  payment  and 
operated  as  a  satisfaction.  If  ttiere  was  any 
other  agreement  by  which  that  paper  was  re- 
ceived merely  as  collateral  to  the  original  debt 
and  received  as  security  and  not  tn  payment, 
it  must  be  affirmatively  shown. 

We  have  carefully  examined  aD  the  evidence 
contuned  in  the  record  in  respect  to  each  of 
the  claims  embraced  in  Class  D  of  the  mas- 
ter's report.  We  are  not  able  to  find  as  to  any 
one  claim,  that  it  is  an  exception  frc^n  tiis  gene- 
ral rule  as  to  settlements  established  by  the  testi- 
mony of  Holmes.  In  several  instances,  it  is 
true  that  the  witnesses  with  whom  the  settle 
ments  were  made  alleged  that  the  notes  witL. 
the  indorsements  or  guarantees  were  not  taken 
in  payment  and  satisfaction,  but  as  additional 
secunty  for  their  claims;  and  that  the  transac- 
tions were  made  upon  the  faith  that  the  remedy 
against  the  bank  and  against  its  stockholders 
was  not  thereby  impaired.  But  it  Is  quite  evi- 
dent, we  think,  that  in  each  of  these  cases  the 
reliance  was  not  upon  the  liability  arising  upon 
the  claim  as  it  stood  prior  to  the  settlement,  but 
upon  the  indorsement  or  ^usranty  of  the  bank, 
and  the  belief  that  the  hability  of  the  stock- 
holders remained  unaffected  by  the  transaction. 
The  facts  in  each  case  are  that  the  claim  as  it 
stood  upon  the  books  of  the  bank  was  settled 
between  Uie  parties  by  the  creditor  accepting 
bills  receivable  out  of  the  assets  of  the  bank,  or 
the  individual  note  of  its  president  indorsed  or 
fl;uaranteed  in  the  name  of  the  bank;  suppos- 
ing Uiat,  in  the  event  of  default  in  payment  by 
the  other  parties  to  the  paper,  the  obligation  of 
the  bank  Itself  was  preserved  by  the  indorse- 
ment or  guaranty,  and  that  for  that  contract 
the  stockholders  continued  to  be  liable.  Upon 
this  view  of  the  facts,  the  stockholders  are  by 
law  exonerated  from  the  obli^tion  to  contrib- 
ute to  the  payment  of  any  claims  of  this  class. 
All  those  enumerated  in  Class  D  in  the  master's 
report,  therefore,  should  have  been  excluded 
from  the  benefits  of  the  decree. 

Three  other  questions  raised  upon  the  record 
remain  to  be  disposed  of.  The  first  is  whether 
interest  upon  the  debts  of  the  bank  should  be 
allowed  as  against  the  stockholders  from  the 
date  of  the  suspension.  As  the  liability  of  the 
shareholder  is  for  the  contracts,  debts,  and  en- 

Sagements  of  the  bank,  we  see  no  reason  to 
eny  to  the  creditor  as  against  the  shareholder 
the  same  right  to  recover  interest  which,  ac- 
cording to  the  nature  of  the  contract  or  debt, 
would  exist  as  against  the  bank  itself;  of  coarse, 
not  in  excess  of  the  maximum  liability  as  fixed 
by  the  statute.  In  the  case  of  book  accounts  in 
favor  of  depositors,  which  was  the  nature  of 
the  claims  in  this  case,  interest  would  begin  to 
accrue  as  against  the  bank  from  the  date  of  its 
suspension.  The  act  of  going  into  liquidation 
dispenses  with  the  necesmty  of  any  demand  on 
the  part  of  the  creditors,  and  it  follows  that 
interest  should  be  computed  upon  the  amounts 
then  due  ss  against  the  shareholders  to  the  time 
of  payment 

The  next  question  arises  upon  the  objection 
of  the  appellants  to  the  allowance  made  oy  the 
decree  oi  20  per  cent  of  the  amount  oi  the 
debts  of  the  bank  due  at  the  date  of  the  suspen- 
sion, in  addition  thereto,  tf  cover  the  expenses 
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of  the  receiTewMp.  Tbli  som,  we  think,  ought 
not  to  have  been  aUowed.  The  ordinary  costs 
of  the  cause  are,  of  course,  taxable  as  against 
the  defendants  as  in  other  cases,  but  we  see  no 
reason  why  the  stockholders  should  be  required 
to  contribute,  as  a  debt  due  from  the  bank  or 
themselves,  to  a  fund  for  the  payment  of  the 
expenses  of  the  recelTership.  The  receiver  in 
this  case  was  appointed  under  the  original  bill, 
before  any  claim  was  set  up  on  behalf  of  the 
complainant  and  the  other  creditors  against  the 
stockholders  upon  their  individual  hability. 
The  purpose  for  which  the  receiver  was  ap- 
pointed was  to  collect  the  proper  assets  of  the 
bank  and  reduce  them  to  money,  so  that  they 
might  be  applied  to  the  payment  of  its  credit-* 
ors.  Thisotflce  he  performed,  and  the  fund  so 
realized  may  be  and  was  properly  charged  with 
the  expenses  of  its  collection,  but  the  receiver 
was  not  necessary  to  the  enforcement  of  the  lia- 
bility of  the  stockholders  in  this  suit  That 
liability  was  in  progress  of  enforcement  by  the 
ereditors  themselves.  Nothing  was  necessary 
to  that  end  except  the  ordinary  procedure  by 
means  of  a  master  to  ascertain  what  amount 
of  debts  was  due,  to  what  creditors,  with 
the  names  of  the  stockholders  who  were  such 
on  the  books  of  the  bank  at  the  date  of  its  sus- 
pension, and  the  number  of  shares  held  by  each. 
The  case  differs  in  this  respect  from  that  otan 
involuntary  liquidation  under  the  supervision 
of  the  Comptroller  of  the  Currency.  The  re- 
ceiver appomted  by  him  is  the  only  person  au- 
thorizea  to  enforce  the  liability  of  the  stock- 
holders, as  well  as  to  collect  and  distribute  the 
assets  of  the  bank;  everything  to  be  done  must 
be  done  by  and  through  him,  and  in  his  name; 
he  is  the  only  person  char^  with  all  the  ac- 
tive duties  and  responsibilities  of  the  liquida- 
tion of  the  bank,  including  the  enforcement  of 
the  individual  liability  of  the  stockholders. 
The  fund  realized  for  distribution  must,  of 
course,  include  the  costs  and  expenses  neces- 
sarily incurred  by  him  in  the  performance  of 
these  statutory  duties,  llie  equivalent  for 
them,  in  the  case  of  creditors  who  upon  the 
voluntary  liquidation  of  the  bank  seek  to  en- 
force the  individual  liability  of  the  stockhold- 
ers, is  the  ordinary  costs  of  the  court  taxable  in 
the  cause.  No  receiver  is  necessary  in  ordi- 
nary cases,  and  there  is  nothinsr  in  the  chrcum- 
stances  of  this  case  to  make  it  an  exception. 
Whatever  costs  and  expenses  should  be  paid 
on  account  of  the  receivmhip  in  this  case,  be- 
yond any  allowance  made  heretofore  and  paid, 
if  any,  should  come  out  of  the  creditors  at 
whose  instance  the  receiver  was  appointed,  and 
not  out  of  the  stockholders. 

It  is  also  objected  to  the  decree  that  it  includ- 
'ed  among  the  chdms  directed  to  be  paid  out  of 
the  assessment  upon  the  shareholders  an 
amount,  alleged  to  be  about  $5,000,  in  behalf 
of  persons  assumed  to  be  creditors,  but  who 
<lid  not  appear  in  the  cause  or  before  the  mas- 
ter to  file  and  prove  their  claims.  This  was 
•erroneous.  No  person  is  entitled  to  recover  as  a 
creditor  who  does  not  come  forward  to  present 
his  claim.  The  only  proof  in  reference  to 
-such  claims  in  thepresent  case  consisted  in  affi- 
davits made  bv  Henry  B.  Mason,  one  of  the 
attorneys  of  the  receiver,  that  he  had  **  made  a 
personal  investigation  of  all  the  claims  against 
the  Manufacturers'  National  Bank,  and,  from 
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the  evidence  introduced  in  the  cause,  and  from 
outside  knowledge  confirmatory  thereof,  states 
that  the  Manu»cturers'  National  Bank  of 
Chicago  is  iustlv  indebted  to  the  several  per- 
sons mentionea  in  the  schedule  hereunto  an- 
nexed and  made  part  of  this  affidavit,  in  the 
principal  sums  set  opposite  their  several  names^ 
with  interest  thereon  from  March  12, 1870,  at 
the  rate  of  6  per  cent  per  annum  in  each  case," 
etc.  No  one  appeared  as  claimant,  and  no  au- 
thority is  shown  to  any  one  to  act  for  him  or 
in  his  own  name.  These  claims  should  have 
been  disallowed. 

The  decree  of  the  Oircuit  Court  is  aceordinglp 
revereed,  and  the  eauee  is  remanded,  with  direc- 
tions to  proceed  therein  as  justice  and  equity  may 
require  %n  conformity  vfith  this  opinion;  and  it 
is  so  ordered. 
True  copy.   Test: 

James  H.  IfoKAonej,  CRoriE,  Sup.  Court,  U.  8L 


FIRST  NATIONAL  BANK  OP   CLEVB- 
LAND,  OHIO  BT  AL.,  Appte,, 
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JOHN  M.  SHEDD  bt  al..  Trustees. 

(See  &  a  Beport«r*8  ed.  74-07.) 

BaHroads  —foredasures  of  mortgages — trustee  as 
representative  of  bondhoiders— right  ofmqfor' 
ity  toeontrd—eale  before  settlement  of  ques- 
tions as  to  priority  andeztent  of  Hen, 

1.  The  truHt^e  of  a  railroaJ  mort^ige  aa  a  rul« 
rtprij^^rita  the  boodboldcrs  in  all  lej^ELl  prore^MUnjcrt 
carried  od  by  blm  afflict  in  jir  h\is  ttii»t  to  w!ilcb  thef 
an?  not  actual  piutlM ;  iLDci  wber<?  dlfferencea  of 
opinion  oilsi  umonjf  theni.  ha  to  what  thfilr  inton:-:^!* 
rc^j litre,  ho  should  act,  within  tlie  pruvlslous  of  U\g, 
triiist,  in  n^^'cord  with  the*  wishes  of  theinajorltynct- 
ing  In  good  tajth  and  without  oollimton. 

S.  In  II  pructK^dlng  tor  the  foreelofiuro  of  two 
railroad  niort^''ntr^  and  tho  rJetertnlnulloii  as  to  thfl 
ex  ton  t  of  the  priority  of  Hen  of  the  39  ret  mnrtjirair* 
and  the  amount  due  on  th*?  Isflue  *3f  boofii*  thi^r'.'UTi  * 
der^  f  ho  bivr  d(>Be  not  rt>c']iilrG  that  a  ^le  Khali  h9 

So^Lponed,  until  aJI  disputed  quftatiODfliia  to  tin-  dia- 
ribntlon  of  tiae  proeeedig  are  a^'ttled,  a  gainst  the 
wlflhos  of  the  tru5t4?es  and  ft  UkTgii  major Hy  of  the 
bondholders,  merely  t)ef:auflethe  Interveiuora,  nop- 
rcAeiitiiiff  a  minority  lotore^it,  obleot. 

fNo.  1317.] 
SubmiitedJan.  H,  1887,  Decided  Mar.  U,  IS87, 

APPEAL  from  the  Circuit  Courtof  the  United 
States  for  the  Western  District  of  Pennsyl- 
vania. 

Motion  to  dismiss,  with  which  Is  united  a 
motion  to  affirm.   AJ/lrmed. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Messrs,  OeorM  T*  Bispham  and  Dun- 
nini^  Sb  Edsall,  for  John  M.  Shedd,  appellee; 
and  Messrs.  Francis  Rawle  and  u.  T« 
WatsoBt  for  Henry  Rawle,  appellee,  in  sup- 
port of  motions. 

Mr,  John  Dalaell*  for  appellants,  contra, 

Mr,  CT^^JiM^itoWaltedeliyered  the  opin- 
ion of  the  court: 

The  facts  on  which  these  motions  rest  are  as 
follows:  The  Shenango  <uid  Allegheny  Yalley 
Railroad  Company  is  a  corporation  orffanized 
under  a  charter  granted  by  the  State  of  Penn- 
sylvania to  bufld  and  operate  a  railroad  from  a 
point  of  intersection  or  Junction  with  the  Erie 
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■ad  Plttsbureb  Bailipad,  in  the  Township  of 
West  Salem,  in  the  County  of  Mercer,  to  Bear 
Creek,  hi  the  County  of  Butler.  In  March, 
18G9,  the  directors  of  the  company  resolved  to 
issue  bonds  to  the  amount  of  |1,000,000,  and 
secure  them  by  a  mortgage  or  deed  of  trust  to 
Henry  Rawle,  Trustee,  on  that  portion  of  its 
road  "constructed  and  to  be  constructed  be- 
tween the  western  terminus  thereof  at  its  junc- 
tion with  the  Erie  and  Pittsburgh  Railroad  in 
West  Salem  Township,  Mercer  County,  and  a 
point  in  Butler  County  forty  miles  southeast- 
wardly  from  said  western  terminus,and  to  be  de- 
nominated a  first  mortfl^age. "  Under  this  author- 
ity a  mortgageor  trust  derawaaactuallYezecuted 
to  Rawle,  as  Trustee,  not  only  on  this  forty  miles 
of  road,  with  its  roUingstock  and  appurtenances, 
but  also  upon  "  any  lateral  or  branoi  roads,  with 
their  appurtenances,  that  may  hereafter  be  con- 
ttnicted  by  or  come  into  possession  of  the  com- 
pany along  the  line  of  the  aforementioned  forty 
miles  of  main  line  or  connected  therewith;  aU 
of  which  things  are  hereby  decUred  to  be  ap- 
purtenances and  fixtures  of  the  said  railroaa, 
and  also  all  franchises  oonnected  with  or  relat- 
ing to  the  said  railroad,  or  the  construction, 
maintenance,  or  use  thereof,  now  held  or  here- 
after acquired  by  the  said  party  of  the  first  part 
(the  company),  and  all  corporate  and  other  fran- 
chises which  are  now  or  may  be  hereafter  pos- 
sessed or  exercised  by  the**  company.  This 
mortgi^  was  duly  recorded,  and  all  the  bonds 
authorized  were  issued  thereundei. 

By  an  Act  of  the  Legislature  of  Pennsylva- 
nia, approved  April  14,  1870,  the  company  was 
authorused  *'to  so  extend  their  eastern  terminus 
as  to  connect  with  the  Allegheny  Valley  Rail- 
road, and  to  so  extend  the  western  terminus  as 
to  connect  with  any  other  railroad:"  and  by  an- 
other Act,  approved  March  7,  1872,  "  to  con- 
struct three  branches  from  their  railroad  as  may 
be  necessary  and  convenient  for  the  develop- 
ment and  transportation  of  coal,  ore,  limestone, 
and  other  minerals  in  the  vicinity  of  their  rail- 
road, provided  the  said  branches  shall  not  ex- 
ceed a  distance  of  ten  miles  from  the  main  line 
of  said  company." 

The  main  line  of  the  road  was  afterwards  ex- 
tended from  its  eastern  terminus  to  the  Alle- 
gheny Yall^  Railroad  on  the  east  side  of  the 
Allegheny  River,  and  from  its  western  end  to 
the  Atlantic  and  Great  Western  Railroad  near 
theTown of  Greenvilie,making  the  entire  length 
of  that  line  forty-seven  miles.  The  company 
also  built  sundry  brancii  roads,  and  on  the  first 
of  July,  1877,  it  executed  another  mortgage  or 
deed  of  tmst  to  John  H.  Devereux.  Trustee,  to 
secure  another  proposed  Issue  of  $1,000,000  of 
bonds.  This  mortgage  covered '  'Uie  entire  rail- 
road, built  and  to  be  built,  •  •  •  from  its 
Junction  with  the  Atlantic  and  Great  Western 
Raihnoad  •  •  •  to  the  Allegheny  Valley 
Railroad  on  the  east  side  of  the  Allegheny 
River,  t(«ether  with  all  its  branched,  extensions, 
side  tncEs,  switches  and  turnouts,  buOt  and  to 
be  built,  and  also  all  the  lands,  rights,  fran- 
chises, and  appurtenances  thereto  bdonging. 
•  •  •  and  ajso  all  the  corporate  rights  and 
franchises  of  said  railroad  company;"  but  it  was 
expressly  made  "  subject  to  a  previous  mort- 
«ige  on  forty  miles  of  the  northwestern  end  of 
Die  railroad  aforesaid  and  its  appurtenances  ex- 
ecuted to  Henry  Rawle,  Trustee." 
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Under  this  morlgiige  $900,000  of  bonds  were 
Issued,  and  $176,000  hi  addition  were  placed 
with  the  following  parties  as  coUateial  security 
for  the  following  sums: 


L  Pint  Natfonal  Bank 

a.    Second     National 

•^^QQQ  ^ 

aeoQVB 

IMMXr) 

Bank  of  Brie,  Pa.... 

eo,aoo 

M 

fl^OOO 

a  nistNatloiialBank 

of  Greenvine 

Mjtm 

m 

mfioo 

4.  Mahoning  Nat.  Bank 

of  Younsstown 

1S.000 

m 

10,000 

Company 

8.00S 

M 

2,600 

a  Thomas  H.  Welto... 

Sjooo 

M 

S.000 

In  all—bonds $175,000  toseonve  $102,600 

On  the  16th  of  March,  1884,  Charles  L. 
Young  and  Henry  Tyler,  subjects  of  Great 
Britain,  claiming  to  be  the  owners  of  the 
$200,000  of  bonas  issued  under  the  Devereux 
mortgage,  filed  their  bill  against  the  Railroad 
Company  in  the  Circuit  C^urt  of  the  United 
States  for  the  Western  District  of  Pennsylvania 
to  have  a  receiver  appointed.  This  was  done 
on  the  same  day  the  bill  was  filed  by  the  ap- 
pointment of  Tnomas  P.  Flower,  receiver,  and 
he  was  at  once  authorized  to  borrow  $100,000 
upon  his  certificates,  to  be  used  in  the  payment 
of  wages,  interest,  taxes,  and  other  preferred 

On  the  1st  of  Kay,  1884,  Deveienz.  as  trus- 
tee under  the  second  mortgi^ge,  filed  his  bill 
aeainst  the  company  in  the  sameoourt,  tofore- 
(£>sehis  mortgi^,  and  asking  the*appointment 
of  a  receiver.  To  this  the  company  filed  an  m] 
answer,  June  26, 1885,  substantially  admitting 
all  the  averments  in  the  bill,  and  setting  forth 
Uie  appointment  of  Flower  as  receiver  in  the 
suit  of  Young  &  Tyler. 

On  the  6th  of  June,  1885,  Rawle  filed  a  peti- 
tion in  the  suit  of  Toung  A  Tyler,  asking  per- 
mission to  sell  imder  his  mortgage;  but  on  the 
81st  of  July,  1885,  the  court,  aithougrh  of  opm- 
ion  that  "an  early  sale  of  the  railroad  as  an  en- 
tirety would  undoubtedly  conduce  to  the  ben- 
efit of  its  creditors,"  postponed  the  order  asked 
for  until  a  sale  could  be  made  under  both  mort- 
gages, by  the  two  Trustees  acting  conjointly. 

On  the  5th  of  September,  1885,  Devereux,  by 
leave  of  the  court,  filed  an  amended  bill,  U> 
which,  in  addition  to  the  railroad  company,  he 
made  Rawle,  Trustee,  Flower,  the  receiver. 
The  British  and  South  Wales  Railway  Wagon 
Company  (Limited),  The  Union  Rollmg  Stock. 
Company  (Limited),  and  William  A.  Adams^ 
defendants.  In  this  amended  bOl  it  is  averred 
that  the  Devereux  mortgage  is  a  first  Hen  on  aU 
the  main  line  of  the  company  excepting  only 
"forty  miles  of  said  main  line  extending  south- 
easteny  firom  its  junction  with  the  irie  and 
Pittsbui|;h  Railroad  at  Shenanao,"  and  "nppn 
an  the  latenl  branches  of  sua  road."  The 
whole  line,  including  the  lateral  branches,  is 
stated  to  be  seventy-five  miles  in  length,  and 
the  part  on  which  the  Devereux  mortgage  is 
the  first  lien  thirty-five  miles.  The  mraver  Is 
for  an  account  of  the  amount  due  on  the  bonds 
outstanding' secured  by  the  mortgages  to  Dev- 
ereux and  Rawle  respectively,  the  amount  due 
on  the  receiver's  certificates  issued  by  Flower, 
the  expenses  of  the  receivership,  and  certain 
car-trust  contracts,  and  also  for  a  determina- 
tion of  the  respective  priorities  of  all  the  hicum- 
branoes  and  charges  on  the  property,  and  for  a 
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■ale  of  the  mortgaged  premiBes,  free  of  liens,  to 
pay  the  amountB  lound  due  in  the  order  of  their 
pnority.  This  bill  also  prays  the  appointment 
of  a  receiver  to  take  char^  of  the  property  and 
manage  the  business  dunng  the  pendency  of 
the  smt  The  British  and  South  Wales  RaU- 
way  Wagon  Company,  The  Union  Rolling 
Stock  Company,  and  William  A.  Adams  an- 
swered, setting  up  certain  car-trust  contracts 

I'S]  which  are  immaterial  on  the  present  appeal. 
I>eyereux,  the  trustee,  hayinff  died  pending  the 
suit,  John  M.  Shcdd  was  duy  appointed  in  his 
pku^  and  substituted  for  him  hs  complainant, 
April  16,  1886. 

On  the  18th  of  May,  1886,  the  Furst  National 
Bank  of  Cleyehmd,  The  Second  National  Bank 
of  Erie,  The  First  National  Bank  of  Qreen- 
yille.  The  Mahoning  National  Bank,  Wicks 
Brothers  and  Company,  and  Thomas  H.  Wells 
appeared  in  court,  and  on  the  lOth  of  June, 
1886,  were  permitted  to  interyene  in  the  suit, 
pro  inUrene  tuo,  because  of  ayerments  in  their 
petition  that  Shedd,  the  substituted  trustee, 
"is  committed  to  a  course,  and  is  acting  in  a 
manner  which  is  calculated  to  injure  them  in 
their  security;  in  this,  to  wit,  that  there  is  on 
foot  a  certain  scheme  for  the  reorganization  of 
■aid  railroad  company,  which  contemplates  a 
^united  and  friendly  foreclosure'  and  sale  of  the 
entire  road  under  tne  two  mortgages  named  in 
plaintiff's  amended  bill,  and  this  action  now 
pending  is  to  be  used  as  the  means  of  carrying 
lorward  said  reorganization  scheme  in  connec- 
tion with  certain  proceedings  to  be  instituted 
upon  the  mortgage;  in  whidi  Henry  Rawle  is 
named  as  trustee,  and  mentioned  in  plaintiff's 
said  bill;  that  there  are  certain  questions  as  to 
the  extent  of  the  lien  of  the  said  Rawle  mort- 
|;age,  and  the  number  of  Uie  bonds  outstand- 
mg,  and  the  amount  that  is  due  thereon, 
which  should  be  determined  in  this  action,  and 
which  the  petitioners  are  informed  and  belieye 
that  the  said  Shedd,  Trustee,  does  not  intend  to 
raise,  and  which,  petitioners  are  hoformed  and 
believe,  if  raised,  will  be  determined  against 
the  validity  and  amount  of  a  large  portion  of 
■aid  bonds,  but  if  left  to  thtj  claim  of  the  hold- 
ers thereof  and  their  trustee  would  amount  to 
oyer  one  million  dollars  (|t,000,000,),  and  be 
made  a  charge  and  lien  upon  said  premises 
superior  to  that  of  the  bonas  held  by  the  peti- 
tioners, and  there  are  also  disputes  as  to  the  ex- 
tent of  the  liens  of  the  two  mortgages,  the  said 
Rawle  claiming  a  first  lien  upon  the  entire  road, 
and  the  petitioners  claiming  thai  It  is  only  a 
lien  upon  forty  (40)  miles  of  the  main  line,  and 
that  theirs  is  a  first  lien  upon  the  entire  balance. 
That  petitioners  are  informed  and  belieye  that 
it  is  a  part  of  said  scheme  to  which  said  Shedd, 

[79]  Trustee,  is  committed  to  have  the  interest  in 
said  railroad  coyered  by  the  conveyance  to 
Deyereux  sold  without  a  determination  of  these 
ouestions,  and  by  so  doing  the  petitioners  say 
that  the  yalue  of  their  security  will  be  greatiy 
diminished,  first,  by  not  being  able  to  know 
the  exact  extent  thereof;  and  secondly,  by  being 
unable,  by  reason  of  the  uncertainties  existing 
as  to  the  extent  of  their  lien,  to  protect  the 
property  from  being  sacrificed  upon  sale,  and 
as  to  these  matters  they  beg  leave  of  the  court 
to  refer  for  a  fuller  statement  of  the  same  to 
their  pleadings  allowed  by  the  court  to  be  filed  | 
121  U.  S. 


hi  case  No.  17,  hi  equity.  May  Term,  1884, " 
the  Toung  <&  Tyler  suit. 

On  tiie  12th  of  June,  1886,  Rawle  filed  a 
cross  bill,  in  which,  after  setting  up  the  mort- 
gage in  his  favor  and  the  default  of  the  com- 
pany in  the  payment  of  interest  on  the  bonds 
secured  thereby,  he  asked  to  be  permitted  to 
sell  the  mortgage  property  free  of  all  liens,  and 
to  bring  the  proceeds  into  court  to  be  disuibu- 
ted  in  accordance  with  the  respective  liens  and 
priorities  of  the  parties . 

On  the  18th  of  June,  1886,  the  railroad  com- 
pany answered  both  the  amended  and  cross 
bills,  and,  leaving  the  parties  to  litigate  among 
themselves  as  to  their  respective  rights  under 
the  mortgages,  joined  in  the  prayers  that  the 
property  might  be  sold. 

On  the  26th  of  June  each  of  the  intervenors 
filed  an  answer  to  the  cross  bill  of  Rawle,  set- 
ting up  their  respective  claims  and  insisting  that 
the  lien  of  his  mortgage  should  be  confined  to 
the  forty  miles  of  main  line  included  in  the  res- 
olution of  the  company  authorizing  its  ei^ccu- 
tion.  It  is  also  insisted  that  the  amount  actu- 
ally due  iipon  the  outstanding  bonds  is  much 
less  than  f  1.000,000,  for  retisons  which  are  spe- 
cially stated,  and  "that  owing  to  th(i  disputes 
existing  as  to  the  amount  of  the  first  laortgage 
bonds  outstanding,  and  the  extent  of  the  lien 
thereof,  and  the  dispute  as  to  the  extent  of  the 
lien  of  the  second  mortgage  bonds,  and  as  dis- 
putes have  arisen  as  to  ttie  amount  and  validity 
of  the  receiver's  certificates,  it  is  necessary,  in 
order  to  protect  its  rights  as  a  lien  creditor,  to 
haye  a  court  of  competent  Jurisdiction  to  de- 
termine the  amount  of  said  bonds  outstanding, 
and  the  amount  due  thereon,  and  tiie  extent  of 
the  lien  thereof,  as  well  as  the  amount  and  the 
extent  of  the  lien  of  said  second  mortgage 
bonds,  as  well  as  the  amount  and  validity  of 
the  said  certificates,  before  a  sale  of  the  said 
property." 

"And  the  respondent  respectfully  represents 
that  if  the  property  of  the  oef  endant  company 
is  sold  before  the  validity  and  extent  of  said 
liens  are  judicially  determined,  bidding  will  be 
deterred  on  account  of  the  risk  and  uncertain- 
ty, and  the  property  will  be  in  great  danger  of 
bdnff  sacrificed  at  said  sale. 

"Wherefore  your  respondent  prays  that  an 
accounting  may  be  had  and  taken  in  the  prem- 
ises; that  tiie  amount  of  the  bonds  outstanding 
in  the  hands  of  bona  fide  holders  for  value  may 
be  determined;  that  the  extent  of  the  lien  of 
each  may  be  Judicially  determined,  and  upon 
the  final  determination  of  the  matters  and  not 
before  that  an  order  of  sale  may  be  issued  to 
sell  the  mortga^  premises;  and  for  such  other 
and  further  relief  as  may  be  just  and  equitable 
in  the  premises  and  to  your  honors  shall  seem 
meet." 

After  these  answers  were  in,  both  Shedd  and 
Bawle,  the  Trustees,  moved  the  court  for  leave 
to  sell  the  mortgaged  property  under  their 
deeds  of  trust,  and  upon  these  motions,  on  the 
13th  of  July,  the  district  judge,  sitting  in  the 
circuit  court,  filed  an  opinion,  in  which  the 
circuit  Judge  concurred,  as  follows: 

"When  this  case  was  formerly  before  us, 
upon  the  petition  of  Henry  Rawle,  Trustee,  for 
leave  to  sell  the  Shenango  and  Allegheny 
Railroad  under  the  power  of  sale  in  the  mort- 
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gas^e  to  him,  we  expressed  the  opinion  that  an 
enri}'  sale  of  the  railroad  as  an  entii-ety  would 
undoubtedly  conduce  to  the  benefit  of  all  its 
creditors.  This  opinion  is  greatly  strengthened 
hy  what  has  since  transpir^.  Under  the  oi)er- 
ation  of  the  receivership  the  financial  condition 
of  the  company  is  constantly  growing  worse, 
and  it  is  now  entirely  clear  that  the  best  inter- 
ests of  all  parties  concerned  will  be  promoted 
by  a  speedy  sale.  In  this  view  the  creditors 
genersJly  concur.  The  controlling  objection 
to  the  sale  as  formerly  proposed  has  been  re- 
moved by  the  joint  application  of  the  Trustees 
under  the  two  mortgages  to  sell  by  virtue  of 
the  powers  of  sale  conferred  upon  them  re- 
spectively, they  agreeing  to  unite  in  the  sale  so 
as  to  assure  to  the  purchaser  an  undoubted 
title  to  the  whole  property,  and  to  so  conduct 
the  sale  as  to  secure  the  highest  price  attain- 
able. 

"We  have  no  hesitation  in  finding  in  the  case 
of  the  Devereux-Shedd  mortgage  that  there 
has  been  a  default  in  the  payment  of  interest 
coupons  for  more  than  eighteen  months,  and 
that  by  the  election  of  one  tenth  in  amount  of 
the  bondholders  the  principal  of  the  bonded  in- 
debtedness has  become  due  and  payable,  and 
that  by  reason  thereof  the  Trustee  is  entiUed  to 
foreclose  the  mortgage  or  exercise  his  power  of 
sale. 

*'  The  sale  by  the  Trustee  will  be  under  the 
control  and  subject  to  the  approval  of  the 
court,  and  we  can  see  to  it  that  no  unfair  ad- 
vant^e  is  taken  of  the  minority  of  the  bond- 
holders by  reason  of  any  improper  combination 
amons  the  majoritjp^  or  otherwise. 

"The  court  having  reached  the  conclusion 
that  the  mortgage  Trustees  should  be  permit- 
ted to  exercise  their  powers  of  sale  under  the 
direction  of  the  court,  it  is  to  be  hoped  that 
the  parties  can  speedily  agree  as  to  the  manner 
in  which  the  property  shall  be  offered  for  sale, 
but  if  they  do  not  agree  we  will  hear  them 
further  upon  that  pohit  before  a  decree  is 
framed.'* 

Pursuant  to  this  decision  a  decree  was  en- 
tered on  the  14th  of  October,  as  follows: 

"This  cause  came  on  to  be  heard  *  *  •  upon 
a  motion  by  and  on  behalf  of  the  said  John  M. 
Shedd,  Trustee,  and  also  by  and  on  behalf  of 
the  said  Henry  Rawle,  Trustee,  that  the  court 
shall  order  and  decree  a  sale  of  aU  and  singular 
the  property,  real,  personal  and  mixed,  of  the 
Shenango  and  Allegheny  Railroad  Company, 
freed  and  discharged  from  all  liens  and  incum- 
brances whatsoever;  and  also  upon  a  motion 
made  by  and  on  behalf  of  the  said  John  M. 
Shedd,  trustee;  and  also  by  and  on  behalf  of 
the  said  Henry  Rawle,  Trustee,  to  the  effect 
that  each  Trustee  shall  be  authorized  and  em- 
powered under  and  in  accordance  with  the  terms 
of  his  mortgage  to  proceed  and  sell  all  and  sin- 
gular the  property,  real,  personal,  and  mixed, 
covered  by  or  included  within  his  said  recited 
mortgage,  and  upon  a  motion  by  and  on  be- 
half of  Doth  Trustees  for  a  sale  of  the  entire 
SToperty  of  the  defendant  company  as  incum- 
ered  and  unable  to  pay  the  liens  upon  it,  and 
so  that  the  proceeds  thereof  may  be  distributed 
among  the  creditors  entitled  thereto.  Due 
notice  having  been  given  to  all  parties  in  inter- 
est of  tbOM  motions,  and  that  the  same  would 
be  heard,  and  the  same  having  been  already 
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heard,  all  the  parties  in  interest  appearing  by 
counsel  and  taking  part  in  the  argument,  and 
the  various  papers  and  proceedings  and  record 
in  the  case  of  Young  et  al,  v.  Shenango  A 
AUegTieny  V,  R,  R,  Co,,  now  pendingat  No.  17, 
May  Term,  1884,  of  this  court,  as  well  as  also 
all  papers,  afl9davits,  and  other  proceedings  in 
this  case  and  other  documents,  were  produced, 
heard,  and  considered  by  the  court  in  support 
of  the  said  motions,  and  the  court,  after  con- 
sideration, being  of  the  opinion  that  it  was  to 
the  best  interest  of  all  parties  concerned  that 
the  said  railroad  and  idl  the  properU^  of  the 
Shenango  and  Allegheny  Raifroad  Company 
should  be  sold  as  speedily  as  possible;  and  hav- 
ing filed  an  opinion  to  that  effect,  and  the  par- 
ties in  interest  being  unable  to  agree  upon  the 
form  of  a  decree  directing  said  sale,  and  the 
court  having  fixed  the  dOUi  day  of  September, 
A.  D.,  1886,  for  settling  the  form  of  a  decree, 
and  counsel  for  all  the  respective  parties  hav- 
ing appeared  and  having  been  duly  heard, 
and  the  court  having  considered  the  premises, 
do  now  order,  adjudge  and  decree  as  follows". 
Then  follows  a  detailed  statement  of  all  the 
property  of  the  company,  describing  particu- 
larly its  main  line  and  branches,  and  also  ita 
lands,  rolling  stock,  and  other  property.  There 
is  then  a  finding  of  the  execution  of  the  two 
mortgages  to  Rawle  and  Devereux,  the  amount 
of  bondJB  originally  issued  thereunder,  and  a 
default  in  the  payment  of  interest  such  as 
would  entitle  the  several  Trustees  to  take  pos- 
session and  sell  under  the  powers  vested  in  them 
respectively,  and  an  adjudication  that  the 
Trustees  are  severally  "entitled  to  proceed  and 
forclose  the  said  mortgage."  It  is  also  found 
that  the  mortgages  are  each  valid  and  existing 
liens  on  so  much  of  the  property  "as  was  there-  r  nai 
bv  lawfully  conveyed  to  the  said  respective  i-****! 
Trustees,  and  which  tliereafter  became  vested 
in  the  said  Trustees  respectively  as  after  ac- 
quired property,  according  to  the  terms  of  said 
mortgages,  or  either  of  them; "  that  all  of  the 
original  issue  of  bonds  under  the  Rawle  mort- 
gage was  outstanding  with  interest  coupons  at- 
tached, from  October  1,  1884,  and  under  the 
Devereux,  $875,000  and  all  the  interest  war- 
rants from  their  date,  but  there  is  no  finding  of 
the  amount  actually  due  on  either  of  the  issues. 
It  is  also  found  that  there  are  $155,849.87  of 
receiver's  certificates  outstanding  on  which  in- 
terest is  payable  at  the  rate  of  6  per  cent  per 
annum  from  their  respective  dates,  and  that 
these  "together  with  the  costs,  charges,  and 
lawful  expenses  in  this  cause,  and  the  costs, 
charges,  expenses  of  the  liabilities  of  the  re- 
ceivership, mduding  the  costs  in  the  case  of 
TouT^g  V.  Shenango  <ft  AlUghenv  V.  R.  R*  Co, 
in  this  court  and  all  just  and  proper  compen- 
sation, expenses,  and  allowances  to  the  said  re- 
ceiver and  the  Trustees  under  the  said  mort- 
gages, and  to  any  of  the  parties  to  the  said  cause, 
are  entitled  to  be  paid  out  of  the  proceeds  of 
the  *  *  *  sale  m  the  first  instance,"  and  in 
preference  to  the  bondholders. 
The  decree  then  proceeds  as  follows: 
(8.)  "And  this  court  does  further  find,  aa- 
judge  and  decree  that  all  the  property,  real, 
personal,  and  mixed,  of  the  said  Shenango  and 
Allegheny  Railroad  Company  Is  subject  to  th; 
lien  of  either  the  said  mortgage  to  the  said 
Henry  Rawk.  Trustee,  or  to  the  said  mortgage 

121  U.  & 


1888. 


Tnun  Nat.  Baitx  of  Clbymlasd  t.  Sbxdd. 


74-87 


to  the  said  John  H.  Devexouz,  Tnutee,  as  also 
to  the  oatBtandinff  receiver's  oertlflcates,  and 
that  there  are  conflictbi^  claims  in  reference  to 
the  priori^  of  liens  and  their  extent,  and  that 
there  are  conflicting  dalma  between  the  said 
mortgagees  and  some  of  the  hondholders  in 
reference  to  the  number  of  bonds  l^gaDy  oat- 
standing  and  unpaid  under  the  said  lespectiye 
mortgages  to  the  said  Henxy  Rawle,  Trustee, 
and  to  tne  said  John  H.  DerereuXfTnistee,  and, 
also,  that  there  are  conflicting  claims  in  refer- 
eoce  to  the  amounts  of  money  due  on  the  said 
respective  bonds  outstanding  under  the  said 
mortgages  which  the  hold^  thereof  are  en- 
titled to  receive;  and  this  oourt  also  flnds  that 
the  Sbenaneo  and  AU^heny  Bailroad  Com- 
pany is  insolvent,  and  that  it, would  be  to  the 
best  interests  of  all  paMies  concerned  that  the 
said  property,  real,  personal,  and  mixed,  of  the 
said  defendant  company  Uiould  be  sold;  and  it 
appearing  to  the  saJd  court  that  such  sale  by 
this  oourt  of  the  said  property  is  praved  for 
under  the  amended  bill  filed  by  the  said  John 
H.  Shedd,  Trustee,  and  also  m  the  cross  bill 
filed  bv  the  said  Henry  Bawle,  Trustee*  this 
oourt  does  now.  upon  motion'of  the  solicitors  for 
the  said  John  M.  Bhedd,  Trustee,  and  also  upon 
motion  of  the  soUdtorsof  the  said  Henry  Rawle. 
Trustee,  the  soUcitors  for  the  company  and 
the  receiver  aoquiesdnff  herein,  order,  ad- 
^dge  and  decree  that  the  said  Henry  Rawle 
and  John  M.  Shedd  be,  and  they  are  hereby, 
appointed  spedal  commissioners  by  this  court 
to  make  sale  of  aD  and  shigular  the  property, 
real,  personal,  and  mixed,  Including  the  fran- 
chises of  the  said  Shenango  and  Allegheny 
Bailroad  Ctompany;  said  sale  shall  be  on  the 
S6th  day  of  January,  1887,  at  Shenango,  the 
junction  of  the  Shenango  and  Alleghoiy  Itafl- 
road  with  the  Atlantic  and  Great  Western, 
now  New  York,  Pennsylvania  and  Ohio  Rail- 
load,  near  Greenville,  Mercer  County,  Pennsyl* 
Tenia,  at  twelve  112)  o'clock  noon,  and  it  shall 
be  at  public  auction,  and  the  sale  shall  be  made 
to  the  highest  and  best  bidder,  and  report 
thereof  made  to  this  court" 

It  is  then  ordered  that  the  whole  property  be 
aold  as  an  entirety,  at  not  less  than  ^(25,000, 
and  that  upon  a  confirmation  of  the  sale  the 
purchaser  oe  entitled  to  a  conveyance  freed  and 
dischaiged  of  the  lien  of  the  mortgages,  receiv- 
er's certificates,  costs,  expenses,  etc.,  and  the 
conclusion  is  as  follows: 

(18th)  "All  disputesand  controversies  between 
the  two  mortgage  Trustees,  the  said  Rawle  and 
the  said  Shead,  or  the  bondholders  under  the 
aaid  two  mortgages,  touching  the  extent  of  the 
Hen  of  the  said  mortsages,  respectively,  or  the 
prioriQrof  the  Hen  of  tne  said  mortgages,  respect- 
ively, as  well  as  idl  questions  concerning  and 
touching  the  amounts  due  bondholders,  respect- 
ively, under  the  said  two  mortgages,  are  hereby 
expressly  reserved  for  future  consideration  and 
determinadOD,  unaffected  by  anything  in  this 
decree." 

From  this  decree  the  inteirenors  alone  have 
appealed,  and  that  appeal  Shedd  and  Rawle 
move  to  dismiss  because  it  was  "  taken  from 
an  interiocutory  decree  or  order  of  sale  and 
not  a  final  decree."  With  this  motion  is  also 
imited  a  mgtkm  to  afilrm  under  Rule  0,  sec- 
tkmS. 

Ih$  moHom  4o  ditmim  4$  c^rnnOed,  hut  the 
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moiicm  to  agtnn  iigranted.    The  appeal  in  its 
present  form  brings  up  for  review  the  single 

?[ue6tion  of  the  propriety  of  ordering  a  sale  oe- 
ore  the  rights  of  the  parties  under  the  sevml 
mortgages  have  been  fully  ascertained  and  de> 
termineoL  AH  parties,  including  the  mortgage 
Trustees,  are  satisfied,  except  these  appellants, 
who  have  been  allowed  to  intervene  pro  inters 
eue  tuo,  and  who  represent  but  a  small  minority 
of  the  mortgage  indebtedness.  The  only  sub- 
stantial issues  presented  by  their  answers  relate 
to  the  extent  of  the  prionty  of  the  lien  of  tbe 
Rawle  mortgage,  ana  the  amount  due  on  that 
issue  of  bonds.  They  do  not  deny  that  tbe 
property  must  in  the  end  be  sold  under  the 
mortgages,  and,  while  insisting  that  Rawle  cad 
only  enforce  his  lien  to  the  extent  of  the  pe^^t 
due  interest  on  that  issue  of  bonds,  there  is  no 
offer  to  provide  means  for  the  pajrment  of  that 
interest,  and  there  is  no  pretense  that  the  part 
of  the  property  covered  by  his  mortgage, 
whatever  it  may  be,  can  be  sold  to  advantage 
otherwise  than  as  an  entirety.  Neither  is  it 
claimed  that  the  property  covered  by -the  Dev- 
ereux  mortgage  alone  can  be  sold  separate 
from  the  rest  as  advantageously  as  if  the  whole 
road  and  Its  branches  were  offered  together. 
The  entire  opposition  tq  a  sale  now  rests  on  tbe 
claim  that  it  is  necessaiy,  in  order  to  protect  the 
rights  of  these  interveners  as  lien  creditors,  that 
all  disputed  questions  should  be  settled,  or 
"biddhdg  will  be.  deterred  on  account  of  the  risk 
and  uncertaintv,  and  tbe  property  will  be  i» 
great  danger  ox  being  sacrificed." 

Against  this  is  the  fact  that  both^ne  rrdstees 
agree  in  the  opinion  that  the  interests  of  their 
respective  beneficiaries  will  be  best  subserved 
by  an  immediate  sale,  in  which  the  creditors 
generally  concur.  In  addition  to  this,  the 
court  finds,  and  the  evidence  shows,  that  the 
financial  condition  of  the  company  under  the 
administration  of  the  receiver,  is  continually 
mwingworse.  The  receiver's  certificates  have  [86] 
mcreased  since  March  10, 1884,  when  the  first 
loan  was  authoiized,  from  |100,000  to  nearly 
1166,000  in  October,  1886,  and  the  receiver,  in 
his  answers,  says,  that  from  his  knowledge  "of 
the  condition  of  said  railroad  company  and  its 
proper^  and  finances,  he  verily  believes  it 
would  be  for  the  best  interest  of  all  parties  con- 
cerned, including  the  stockholders,  bondhold- 
ers, and  creditors,  •  •  *  that  all  its  property 
should  be  sold  as  soon  as  possible,  and  in  such 
manner  as  to  give  the  purchasers  thereof  an 
unincumbered  title  thereto."  This  also  was 
the  opinion  of  the  oourt  when  Rawle  made  his 
application  in  the  suit  of  Yotmg  A  Tyler  for 
leave  to  sell,  and  which  was  then  denied  be- 
cause the  Trustee  of  the  Devereux  mortgage 
did  not  unite  in  the  application,  and  the  oourt 
was  satisfied  that  a  xragmentair  sale  would 
operate  injuriously  upon  the  rights  of  all  who 
were  interested  in  securing  the  largest  price  for 
the  property  to  be  sold. 

Against  all  this  we  do  not  flnda  word  of  evi- 
dence hi  the  record,  so  that  the  only  question 
is  whether  the  law  requires  that  a  sale  should 
be  postponed  against  the  wishes  of  the  mort- 
gage Trustees  and  a  large  majority  of  the  bond- 
holders, sunply  because  these  intervenon.  re* 
presenting  a  minority  interest,  object.  As  a 
rule  the  trustee  of  a  raikoad  mortgage  repre- 
senU  the  bondholdem  in  all  legal  proceedinga 
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carried  on  hy  him  affecting  bis  troat,  to  which 
thOT  are  not  actnallv  parties.  There  ia  here  ixo 
e?iaeiioa  to  show  frand  or  unfaimesB  on  the 
partof  theTraatees.  The  company  is  aatiafled 
with  what  they  are  doing,  and  so  are  all  the 
bondholders  under  the  Rawle  mortgage,  and  a 
majori^  of  those  under  that  to  Devereux.  As 
was  said  fai  mato  v.  B.  B.  Oo.  100  U.  S.  012 
[25: 769]  :  "Railroad  mortgages  are  a  peculiar 
class  of  securities.  The  trustee  represents  the 
mortnige,  and  in  executing  bis  trust  may  exer- 
cise his  own  discretion  wiuin  the  scope  of  his 
powers.  If  there  are  differences  of  opinion 
among  the  bondholders  as  to  what  their  inter- 
"^ts  require,  it  is  not  improper  that  he  sboi^d 
be  govemed  by  the  voice  of  the  maioritv  acting 
in  good  faith  and  without  collusion,  if  what 
*\2y  ask  is  not  inconsistent  with  the  provisions 
of  his  trust."  Here  the  malority  want  an  im- 
mediate sale.  In  this  the  Irostees  both  agree, 
as  does  the  railroad  cooopany  itself.  There  is 
po  evidence  whatever  ol^  a  want  of  good  faith 
in  anyone.  The  court  below,  having  the  prac- 
tical workings  of  the  receivership  under  its  own 
eve,  did  not  hesitate  to  say  that  **it  is  now  en- 
tirely dear  that  the  best  interests  of  all  parties 
concerned  will  be  promoted  by  a  speedy  sale," 
and  we  see  nothing  to  the  contrary. 

Of  the  power  oi  the  court  to  make  such  an 
order  in  a  proper  case  we  have  no  doubt  The 
property  is  in  the  possession  of  the  court  and  is 
depreciating  in  value  by  the  accumulation  of 
receiver's  indebtedness,  while  the  litigation  be- 
tween the  parties  as  to  their  respective  interests 
in  it  is  going  on.  There  cannot  be  a  doubt  that 
the  whole  ought  to  be  sold  together.  If  in  the 
end  it  shall  be  found  that  the  Rawle  mort- 

Sage  covers  onlv  a  part,  it  will  be  as  easy  to 
X  the  rule  for  dividing  the  proceeds  equitably 
between  the  two  securiues  after  a  aide,  as  before, 
and  there  is  nothing  la  the  decree  as  entered  to 
interfere  in  any  way  with  such  a  distribution. 
Upon  the  facts  as  presented  to  us  we  are  en- 
tirely satisfied  that  the  decree  of  the  court  be- 
low was  right,  and  it  U  eoimqu&nUtf  qghrmed. 
Tmeoopy.   Test: 

James  H.  MoKenney«  Clark,  Sup.  Ooort,  U.  8. 


H.  A.  OARPER,  Appt.^ 

e. 

RIOHARD  L.  FITZGERALD. 

(Bee  fl.  OL  Beporter*8  ed.  87-<n.) 

Habeaa  corpus— wAo^  app&aii  lie  to  ihie  court 
itnd&r  Act  qf  March  S,  JSSd-'iudge  fitting 
^thaui  the  diitrict--deeiii<m  oi  jud^/e  not  de- 
cieionqfthe  court— Buie  SJ^ 

1.  The  Act  of  March  8,  188S,  irives  an  appeal  to 
this  court  in  tuAeae  earput  cases  only  from  toe  final 
decision  of  a  circuit  court 

a.  The  order  of  a  droult  Judge,  in  habtae  corvue 
proceedings,  that  the  papers  be  filed  and  his  oraer 
of  discharge  recorded  in  the  drouit  court  of  an- 
other district  within  which  the  petitioner  is  con- 
fined, does  not  make  his  decision  asjudge  a  decis- 
ion of  theeourt;  neither  does  Bule  84,  adopted  by 
this  court  at  the  last  term,  have  that  effect. 

[No.  1841.1 
Argued  March  18, 1887.  Decided  Marches,  1887, 

APPEAL  from  the  Circuit  Ck>urt  of  theUnited 
States  for  the  Eastern  District  of  Virginia. 
Diemieeed. 
«82 


The  appellee  la  a  sample  merchant,  who 
travels  for  the  house  of  Austin,  FieU  ft  Ck>.,  of 
Phihdelphia,  in  the  State  of  V  hglnia  and  sells 
their  goods  by  sample.  He  tendered  the 
State'a  tax  reonvahle  ooapooa  to  the  proper 
ofiScer  in  payment  of  hia  license  tax,  and  de- 
manded hia  ucenae,  but  the  coupons  were  re- 
fused and  the  lioenae  also.  He  thereupon  pro- 
ceeded with  his  buafaieBs  without  a  license,  and 
was  arrested  bj  the  state  authoridea  for  so  do- 
ing. He  aptuied  to  the  Hon.  H.  L.  Bond, 
United  States  Circuit  Judse  for  the  Fourth 
Circuit,  at  Baltimore,  Maryland,  for  a  writ  of 
habeae  cortnte,  upon  the  ground  that  he  wee 
held  hi  violation  of  the  Conalitution  of  the 
United  States.  The  Judge  at  Baltimore  or- 
dered the  writ  to  issue  from  the  clerk's  office 
of  the  Circuit  Court,  at  Richmond,  Virginia, 
to  be  returnable  before  himself  at  Baltimoia. 
The  body  of  the  petitioner  waa  produced  be- 
fore him  on  the  day  named,  when  he  ordered 
his  discharge;  and  also  ordered  "that  the  psi- 
pers  in  this  case  be  filed  in  the  Circuit  Court 
of  the  United  States  at  Richmond,  Yhginia^ 
and  that  this  order  be  recorded  in  said  court.** 
Thereupon  the  respondent  therein  appealed  to 
this  court 

Meurc,  R.  ▲•  Ajmn^  Atti^Gen.  if  YiT- 
ginia,  for  wpellant 

ifsMrt.  D.  H.  Chmasberlaln,  Bradlejr 
T.  JohnaoBt  and  WiUiam  L,  BoyaU,  for  ai>- 
'pellee. 

Mr.  OhitfJuKtieeWuSt%  delivered  the  opin-    |88] 
ion  of  the  court. 

This  was  a  proceeding  before  the  Circuit 
Judge  for  the  Fourth  Circuit  at  his  Chambers 
in  Baltimore,  Maryland,  for  the  discharge  of 
Richard  L.  Fitzgerald  from  the  custodv  of  H. 
A.  Carper,  Jailer  of  Pulaski  County,  Virginia, 
imdef  a  ndtUmue  from  John  H.  Cecil,  a  Justice 
of  the  peace  of  that  counQr.  The  petition  was 
presected  to  the  Judee  in  Baltimore,  who  di- 
rected the  clerk  of  the  Circuit  Court  for  the 
Eastern  DisMct  of  Virginia  t</ issue  a  writ  o/ 
habeae  corpue,  and  make  it  returnable  before 
him  at  the  United  Statea  court  house  in  Balti- 
more.  The  writ  was  accordingly  issued,  im« 
der  the  seal  of  the  court,  in  the  usual  form  of 
circuit  court  writs»  and  made  returnable  *'be- 
fore  the  Honorable  Hugh  L.  Bond,  Judge  of 
our  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Virginia,  sitting  at  the 
United  States  court  house  in  Baltimore,  Marr- 
land."  The  record  shows  that  the  Jafler  made 
his  return  to  the  writ,  and  that  the  petitioner 
filed  a  demurrer  thereto,  upon  consideration  of 
which  an  order  of  discharee  was  entered.  At 
the  foot  of  this  order  was  the  following: 

"And  it  is  ordered  that  the  papers  in  this  case 
be  filed  in  the  Circuit  Court  of  the  United 
States  at  Richmond,  Virginia,  and  that  this  or- 
der be  recorded  in  said  court 

"Hugh  L.  Bond,  Oircuit  Judge/*       rsoi 

From  this  order  the  Jailer  was  allowed  an  ai>-  *-  ^ 
peal  to  this  court  by  the  circuit  Judge,  and  the 
case  was  docketed  here  as  "an  appeal  from  the 
Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Virginia."  The  form  of 
the  docket  entry  here  does  not  change  the  char- 
acter of  the  proceeding  from  which  the  appeal 
was  taken,  and  that  waa  clearly  under  sectioe 
762  of  the  Revised  Statutes,  before  the  Judge 
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flitting  as  a  judge,  and  not  as  a  court.  The  Act 
of  March  8,  1^,  chap.  853,  28  Stat,  at  L.  487, 
giTos  an  appeal  to  this  court  in  hahe<u  eorpui 
cases  only  nom  the  final  decision  of  a  circuit 
court 

The  order  of  the  judse  that  the  papers  be  filed, 
and  hk  order  recorded  in  the  circuit  court, 
does  not  make  his  decision  as  Judge  a  decision 
of  the  court  Neither  docs  our  Rule  84, 117 
TJ.  8.  706  [20j41  adopted  at  the  last  term,  have 
that  effect  The  purpose  of  that  rule  was  to 
lesulate  proceeding  on  appeals  under  section 
?63,  £rom  the  decision  of  a  judge  to  the  circuit 
court  of  the  district,  as  well  as  under  section 
704,  as  amended  by  the  Act  of  March  8, 1885, 
from  a  circuit  court  to  this  court.  Power  to 
make  audi  a  regulation  was  given  to  this  court 
l)y  section  705  of  the  Revised  Statutes. 

Aji^peal  dUmUaed, 

True  copy.   Test: 

James  H.  MoKennej,  GSerk,  Sup.  Court  U.  8 


r  10«1        WILLIAM  L.  ROY  ALL,  Hff.  in  Err.. 

e. 

STATE  OP  VIRGINIA. 

(See  S.  0.  Eteport6r*8  ed.  108-106.) 

Corutiiutianal  lato—tender  of  Virffiiiia  coupons 
in  payment  ofHeenae  tax-— demurrer  to  plea, 
effect  of, 

1.  Under  the  lavs  of  Yirgrlnla,  an  assesBment 
made  by  law  a  conditloD  precedent  to  obtaining  a 
license  for  pursuing  a  profession,  is  payable  in 
coupons  of  certain  bonds  issued  by  the  State. 

2.  Where  an  applioant  for  a  license  has  tendered 
coupons  in  payment  therefor,  he  need  not  resort 
to  a  mondomttt  to  compel  its  issue  upon  its  being 
wrongfully  withheld,  out  may,  without  a  license, 

Eursue  the  business  of  his  calling,  which  is  not  un- 
iwf ul  in  itself,  and  which  he  has  the  constitutional 
right  to  prosecute. 

a.  In  the  case  presented,  the  demurrer  to  the  pica 
li  an  admission  of  record  that  the  coupon  tendered 
was  genuine,  and  bore  on  its  face  the  contract 
of  the  State,  making  it  receivable  in  payment  of 
the  license  tax  in  question.   This  is  held  to  show  a 

•~*"°*'-         [No.  1861.] 

Argued  March  18, 1887,  Decided  MarcJi  £8, 1887. 

rl  ERROR  to  the  Supreme  Court  of  Appeals 
of  the  State  of  Virginia.    Bevereed, 

The  plaintiff  in  error  is  an  attorney  at  law. 
On  the  first  day  of  May,  1886,  he  tendered  the 
treasurer  of  Richmond  city  the  State's  coupons 
in  payment  of  his  license  tax  for  the  ensuing 
year  and  demanded  his  license.  The  tender 
was  rejected  and  a  license  refused.  He  there- 
upon proceeded  with  the  practice  of  his  profes- 
sion without  a  license.  He  was  prosecuted  for 
this  in  the  Hustings  Court  of  the  City  of  Rich- 
mond, convicted  and  fined.  He  applied  to 
the  court  of  appeals  for  a  writ  of  error,  which 
was  refused  him;  whereupon  he  sued  out  this 
writ  of  error. 

Meeere.  D.  H.  Chamberlain,  Bradley 
T.  Johnson  and  William  L,  Roj/all,  in  person, 
for  plaintiff  in  error. 

Mr,  R.  A,  Ayers,  Attp-Oen,  of  Virginia, 
for  defendant  in  error. 

Mr.  Chief  JueOee  Waite  delirered  the  opin- 
ion of  the  court: 

This  case  cannot  be  distinguished  in  principle 
from  that  of  Royall  ▼.  Vir^nia,  116  U.  S.  672 
[29: 78S].  The  demurrer  to  the  plea  is  an  ad- 
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mission  of  record  that  the  coupon  tendered  in 
payment  of  the  license  tax  was  genuine,  "and  [106] 
bore  on  its  face  the  contract  of  the  State  of  Vir- 
ginia that  it  should  he  received  in  payment  of 
all  taxes,  debts,  and  demands  due  said  State." 
This  shows  a  good  tender,  which  brings  this 
cose  within  the  ruling  by  this  court  In  the 
other. 

Tlie  judgment  of  the  Qupreme  Court  of  Ap- 
peals oft/ie  State  of  Virginia  is  reversed  on  Ae 
authority  of  Royal}  e.  Virginia,  eupra,  and  the 
cause  remanded  for  further  proceedings,  not  in- 
consistent with  t/iie  opinion  and  the  judgment  in 
that  case. 
Trueooiyy.   Tsst: 

James  H.  MoEennej,  Gtork,  Sap.  Oonrti  U.  & 


VESTA  LAIDLT,  Appt.  i^^^^ 

V, 

COLLIS  P.  HUNTINGTON  et  al. 
(8.  O.  Reporter's  ed.  17B-18S.) 

Removal  of  causee— separable  oontrover»y--pe' 
iition  too  late,  after  hearing  on  demurrer. 

L  A  bill  for  assi^Dment  of  dower,  filed  by  a  cit- 
izen of  the  State  in  which  the  aciion  is  brouKht, 
Sainst  a  corporation  of  the  same  State,  holding 
e  legal  title  to  the  land,  and  citizens  of  another 
State,  uirough  whom  the  corporation  immerliately 
holds,  does  not  present  a  separable  controversy  to 
support  a  removal  of  the  cause. 

2.  A  petition  for  removal,  filed  after  a  demurrer 
has  been  heard  and  sustained,  is  too  late. 

[No.  160.] 
Argued  March  ££,  1887,  Decided  Apra  4, 1887, 

k  PPEAL  from  the  District  Court  of  theUnited 
JjL  States  for  the  District  of  West  Virginia. 
Beversed. 

The  history  and  facts  of  the  case  sufficiently 
appear  in  the  opinion  of  the  court. 

Mr.  J*  F.  Brown*  for  appellant. 

No  counsel  appetu^  for  appellees. 

Mr.  aUtfJustieeWsdte  deliveied  the  opfn-     [180] 
ion  of  the  court: 

This  is  a  suit  begun  by  Vesta  Laidl  v,  a  citi- 
zen of  West  Virginia,  the  widow  or  Albert 
Laidly,  deceased,  on  the  20th  of  December, 
1881.  in  the  Circuit  Court  of  Cabell  County, 
West  Virginia,  against  C.  P.  Huntington  and 
Elizabeth  Huntington  his  wife,  citizens  of  New 
York,  and  the  Central  Land  Company,  a  West 
Virginia  corporation,  for  an  assignment  of 
dower  in  certain  land  in  that  county  conveyed 
by  and  for  Albert  Laidly  to  C.  P.  Huntington, 
and  afterwards  by  Huntington,  during  the  life 
of  Laidly,  to  the  Land  Company,  in  whose  pos- 
session it  was,  under  that  conveyance,  when 
the  suit  was  begun.  The  prayer  of  the  bill  is: 
1,  for  an  assignment  in  money,  to  bo  estimated 
according  to  the  yaluation  of  the  land  at  the 
time  of  the  alienation,  or  if  that  cannot  be 
done,  then,  2,  in  land.  Attached  to  the  bill  as 
exhibits  are  copies  of  the  deeds  under  which 
the  conveyances  were  made  to  Huntington,  two 
of  which  purport  to  have  been  executed  by 
Laidly  and  his  wife,  and  a  third  by  another 
person  who  held  title  for  Laidly.  In  addition 
to  these  exhibits  there  is  a  copy  of  the  deed  by 
Huntington  and  wife  which  purports  to  con- 
vey all  the  land  to  the  Land  Company. 

To  this  bill  a  joint  demurrer  was  filed  by 
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Against  the  bank  as  a  oorporation  or  as  against 
its  stockholders ;  they  were  not  misled  to  their 
bun  bv  any  fraudulent  misrepresentations  or 
•concealments  of  any  matters  of  fact  What- 
ever mistake  was  made  was  their  own.  and  it 
was  a  mistake  consisting  merely  in  a  misappre- 
hension of  their  legal  rights.  They  were  bound 
to  know,  as  well  as  Holmes,  the  limits  of  his 
authority,  and  ought  to  have  acted  on  the  pre- 
sumption that  he  had  no  right  to  bind  the  bank 
or  its  shareholders  in  future  by  any  new  en- 
gagement. If  they  chose,  in  their  eagerness  to 
obtain  a  settlement  in  advance  of  other  creditors 
equally  entitled,  to  accept  a  part  of  the  assets 
of  Ihebank  or  the  personal  obligation  of  its 
president  in  settlement  of  their  claims,  they 
must  abide  bv  the  election  which  was  then 
mode,  and  wnich  cannot  now  be  set  aside. 
They  made  their  settlements  in  view  of  their 
own  estimate  of  the  present  advantage  ;  they 
cannot  now  undo  them  to  the  disadvantage  of 
other  creditors,  over  whom  they  sought  to  ob- 
tain preferences,  nor  to  the  preiudice  of  the 
stockholders,  who  have  a  right  to  be  exonerated 
from  the  payment  of  aU  contracts,  debts,  and 
engagements  of  the  bank  contracted  since  the 
date  of  its  suspension. 

In  respect  to  these  claims  in  Class  D,  Ira 
Holmes,  the  president,  testified  as  follows: 

"  Q.  In  each  case  where  you  settled  with  the 
creditor  of  the  bank  and  turned  him  out  bills  re- 
ceivable of  the  bank,  how  was  that  settlement — 
was  it  a  payment,  or  what  was  the  transaction? 
A.  It  was  a  full  payment  of  the  demand.  He 
nive  me  his  check  on  the  bank  for  the  amoimt, 
the  same  as  if  we  were  doing  a  regular  business 
and  the  parties  should  come  in  and  buy  so 
much  bills  receivable  and  give  me  a  dieck  on 
another  bank. 

"  Q.  Was  there  any  case  in  which  there  was 
any  other  understanding  than  that  he  took 
these  bills  receivable  in  payment  of  his  demand 
against  the  bank?    A.  Not  any." 

On  his  cross  examination  he  is  asked: 

"  Q.  If  creditors  agree  to  take  paper  in  full 
payment,  why  would  the  bank  guarantee  it? 
A.  I  didn't  say  they  agreed  to  take  it  in  full;  a 
great  many  people  took  the  paper  without 

Siarantee,  and  others  would  not  take  it  unless 
ev  had  a  guarantee;  only  when  it  got  down 
to  uie  last  s^ement,  and  they  would  not  take 
it  unless  the  bank  would  guarantee  if 

The  force  of  this  testimony  is,  we  think,  that 
the  party  accepted  the  paper,  with  or  without 
the  ffuarantee,  in  settlement  of  the  daim  as  it 
stooa  on  the  books  of  the  bank  on  the  day  of 
the  suspension.  Those  who  insisted  upon  the 
guarantee  or  indorsement  by  the  bank  undoubt- 
edly relied  upon  it  as  an  obligation  which  they 
might  thereafter  enforce,  but  their  reliance  was 
upon  that  contract  and  not  upon  the  original 
claim.  It  does  not  detract  from  the  binding 
nature  of  the  settlement  that  this  guarantee  was 
given  and  received  and  relied  upon.  The  only 
mistake  now  asserted  as  a  ground  for  going  be- 
hind the  settlement  is,  that  the  guarantee  or  in- 
dorsement is  not  effective  as  an  obligation  of 
the  bank  for  which  the  stockholders  are  indi- 
vidually responsible.  But  this  is  not  a  mistake 
as  to  what  the  parties  intended  to  do;  it  is  only 
a  mistake  as  to  the  effect  of  what  they  did.  As 
the  bank  was  in  liquidation,  and  the  officers 
were  not   authorized  to  enter  into  new  oon- 
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tracts,  the  presumption  is,  in  eveir  case  where 
the  creditor  accepted  paper  in  settlement  of  his 
claim,  that  it  was  received  in  payment  and 
operated  as  a  satisfaction.  If  uiere  was  any 
other  agreement  by  which  that  paper  was  re- 
ceived merely  as  collateral  to  the  onginal  debt 
and  received  as  security  and  not  tn  payment, 
it  must  be  affirmatively  shown. 

We  have  carefully  examined  aD  the  evidence 
contained  in  the  record  in  respect  to  each  of 
the  claims  embraced  in  Class  D  of  the  mas- 
ter's report.  We  are  not  able  to  find  as  to  any 
one  claim,  that  it  is  an  exception  trcTn  tLs  gene- 
ral rule  as  to  settlements  established  by  the  testi- 
mony of  Holmes.  In  several  instances,  it  is 
true  that  the  witnesses  with  whom  the  settle 
ments  were  made  alleged  that  the  notes  wit^ 
the  indorsements  or  guarantees  were  not  taken 
in  payment  and  satidaction,  but  as  additional 
secunty  for  their  claims;  and  that  the  transac- 
tions were  made  upon  the  faith  that  the  remedy 
against  the  bank  and  against  its  stockholdera 
was  not  thereby  impaired.  But  it  is  quite  evi- 
dent, we  think,  that  In  each  of  these  cases  the 
reliance  was  not  upon  the  liability  arising  upon 
the  claim  as  it  stood  prior  to  the  settlement,  but 
upon  the  indorsement  or  guaranty  of  the  bank, 
and  the  belief  that  the  liability  of  the  stock- 
holders remained  unaffected  by  the  transaction. 
The  facts  in  each  case  are  that  the  claim  as  it 
stood  upon  the  books  of  the  bank  was  settled 
between  the  parties  l^  the  creditor  accepting 
bills  receivable  out  of  the  assets  of  the  bank,  or 
the  individual  note  of  its  president  indorsed  or 
fl;uaranteed  in  the  name  of  the  bank;  suppos- 
ing that,  in  tiie  event  of  default  in  payment  by 
tiie  other  parties  to  the  paper,  the  obligation  of 
the  bank  itself  was  preserved  by  the  indorse- 
ment or  guaranty,  and  that  for  that  contract 
the  stockholders  continued  to  be  liable.  Upon 
this  view  of  the  facts,  the  stockholders  are  by 
law  exonerated  from  the  obligation  to  contrib- 
ute to  the  payment  of  any  claims  of  this  class. 
All  those  enumerated  in  Class  D  in  the  master's 
report,  therefore,  should  have  been  excluded 
from  the  benefits  of  the  decree. 

Three  other  questions  raised  upon  the  record 
remain  to  be  disposed  of.  The  first  is  whether 
interest  upon  the  debts  of  the  bank  should  be 
allowed  as  against  the  stockholders  from  the 
date  of  the  suspension.  As  the  liability  of  the 
shareholder  is  for  the  contracts,  debts,  and  en- 

Sagements  of  the  bank,  we  see  no  reason  to 
eny  to  the  creditor  as  against  the  shareholder 
the  same  right  to  recover  interest  which,  ac- 
cording to  me  nature  of  the  contract  oar  debt, 
would  exist  as  against  the  bank  itself;  of  course, 
not  in  excess  oi  the  maximum  liability  as  fixed 
by  the  statute.  In  the  case  of  bookaocounts  in 
favor  of  depositors,  which  was  the  nature  of 
the  daims  in  this  case,  interest  would  begin  to 
accrue  as  against  the  bank  from  the  date  of  its 
suspension.  The  act  of  going  into  liquidation 
dispenses  with  the  necesnty  of  any  demand  on 
the  part  of  the  creditors,  and  it  follows  that 
interest  should  be  computed  upon  the  amounts 
then  due  as  against  the  shareholders  to  the  time 
of  payment. 

The  next  question  arises  upon  the  obiectioQ 
of  the  appellants  to  the  allowance  made  Dy  the 
decree  oi  20  per  cent  of  the  amount  oi  the 
debts  of  the  bank  due  at  the  date  of  the  suspen- 
sion,  in  addition  thereto,  tf  cover  the  expenses 
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^f  the  receiTewMp.  Tbli  som,  we  think,  ought 
not  to  have  heen  allowed.  The  ordhiary  coets 
of  the  cause  are,  of  course,  taxable  as  against 
the  defendants  as  in  other  cases,  but  we  see  no 
reason  why  the  stockholders  should  be  required 
to  contribute,  as  a  debt  due  from  the  bank  or 
theniselves,  to  a  fund  for  the  payment  of  the 
expenses  of  the  receivership.  The  receiver  in 
(his  case  was  appointed  under  the  original  bill, 
before  any  claim  was  set  up  on  behalf  of  the 
complainant  and  the  other  creditors  against  the 
stockholders  upon  their  individual  liability. 
The  purpose  for  which  the  receiver  was  ap- 
pointed was  to  collect  the  proper  assets  of  the 
bank  and  reduce  them  to  money,  so  that  they 
might  be  applied  to  the  payment  of  its  credit-* 
ors.  Thisotiice  he  performed,  and  the  fund  so 
realized  may  be  and  was  properly  charged  with 
the  expenses  of  its  collection,  but  the  receiver 
was  not  necessary  to  the  enforcement  of  the  lia- 
bility of  the  stockholders  hi  this  suit  That 
liability  was  in  progress  of  enforcement  by  the 
o^itors  themselves.  Nothing  was  necessary 
to  that  end  except  the  ordinary  procedure  by 
means  of  a  master  to  ascertain  what  amount 
of  debts  was  due,  to  what  creditors,  with 
the  names  of  the  stockholders  who  were  such 
on  the  books  of  the  bank  at  the  date  of  its  sus- 
pension, and  the  number  of  shares  held  by  each. 
The  case  differs  in  this  respect  from  that  otan 
involuntary  liquidation  under  the  supervision 
of  the  Comptroller  of  the  Currency.  The  re- 
ceiver appointed  by  him  is  the  only  person  au- 
thorized  to  enforce  the  liability  of  the  stock- 
holders, as  well  as  to  collect  and  distribute  the 
assets  of  the  bank;  everything  to  be  done  must 
be  done  by  and  through  him,  and  in  his  name; 
he  Ib  the  only  person  char^  with  all  the  ac- 
tive duties  and  responsibilities  of  the  liquida- 
tion of  the  bank,  including  the  enforcement  of 
the  individual  liability  of  the  stockholders. 
The  fund  realized  for  distribution  must,  of 
course,  include  the  costs  and  expenses  neces- 
sarily incurred  by  him  in  the  performance  of 
these  statutory  duties.  The  equivalent  for 
them,  in  the  case  of  creditors  who  upon  the 
voluntary  liquidation  of  the  bank  seek  to  en 
force  the  individual  liability  of  the  stockhold 
ers,  is  the  ordinary  costs  of  the  court  taxable  in 
the  cause.  No  receiver  is  necessary  in  ordi- 
nary cases,  and  there  is  nothiufir  in  the  circum- 
stances of  this  case  to  make  it  an  exception. 
Whatever  costs  and  expenses  should  be  paid 
on  account  of  the  receivership  in  this  case,  be- 
yond any  allowance  made  heretofore  and  paid, 
if  any,  should  come  out  of  the  creditors  at 
whose  instance  the  receiver  was  appointed,  and 
not  out  of  the  stockholders. 

It  is  also  objected  to  the  decree  that  it  includ- 
•«d  among  the  claims  directed  to  be  paid  out  of 
the  assessment  upon  the  shareholders  an 
amount,  alleged  to  be  about  $5,000,  in  behalf 
of  persons  assumed  to  be  creditors,  but  who 
did  not  appear  in  the  cause  or  before  the  mas- 
ter to  file  and  prove  their  claims.  This  was 
•eiToneous.  No  person  is  entitled  to  recover  as  a 
creditor  who  does  not  come  forward  to  present 
his  claim.  The  only  proof  in  reference  to 
■such  claims  inthepresent  case  consisted  in  affi- 
davits made  by  Henry  B.  Mason,  one  of  the 
attorneys  of  the  receiver,  that  he  had  '*  made  a 
personal  investi^tion  of  all  the  claims  against 
the  Manufacturers'  National  Bank,  and,  from 
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the  evidence  introduced  in  the  cause,  and  from 
outside  knowledge  confirmatory  thereof,  states 
that  the  Manunlcturers'  National  Bank  of 
Chicago  is  Justly  indebted  to  the  several  per- 
sons mentionea  in  the  schedule  hereunto  an- 
nexed and  made  part  of  this  affidavit,  in  the 
principal  sums  set  opposite  their  several  names^ 
with  interest  thereon  from  March  12, 1875,  at 
the  rate  of  6  per  cent  per  annum  in  each  case," 
etc.  No  one  appeared  as  claimant,  And  no  au- 
thority is  shown  to  any  one  to  act  for  him  or 
in  his  own  name.  These  claims  should  have 
been  disallowed. 

The  decree  of  the  Oireuit  Court  is  accordingly 
reversed,  and  the  cause  is  remanded,  with  direc- 
tions to  proceed  therein  as  justice  and  eqnitp  may 
require  %n  conformity  with  this  opinion;  and  %t 
is  so  ordered, 
I^ueoopy.   Test: 

James  H.  HoB^nnej,  Otoric,  Sup.  Court,  U.  8L 


FIRST  NATIONAL  BANK  OP   CLEVB- 
LAND,  OHIO  BT  AL.,  Appts., 

V. 

JOHN  M.  SHEDD  bt  al..  Trustees. 

(See  8.  a  Beport«r*8  ed.  74-07.) 

Baihvads— foreclosures  of  m&rtgages— trustee  as 
representative  of  bondholders— right  of  major- 
it^  tocontrol—eale  before  settlement  of  ques- 
tions as  to  priority  andextent  of  lien. 

L  The  tru8t^(>  of  a  rtillrorU  mortgfage  ae  ■  rule 
FRprt^i'nts  the  bondholders  Id  nil  Ici^ral  proceedlngf 
carrkMi  on  by  hfm  afffH^ufi'  Kia  iru^t  to  which  tbey 
are  not  aotiiol  parties ;  uEd  where  dlfferoocett  of 
Opinion  fli:  1st  litnontj'  them  £U4  to  wbiit  tbeirlntt^resU 
rpqulre,  he  should  act,  isithiii  the  proii^iious  of  bla 
trutjt.  In  afcorrl  with  the  wij^hea  of  tbt?  miijiority  act- 
taa  In  goftd  talth  and  without  coll usioa. 

2.  In  a  pnj<5ce^3,lnif  for  the  foreci ensure  of  two 
iftilroafl  moruiieefl  and  the  detflrmtnation  a^  to  the 
©3Ltent  of  the  priority  of  lien  of  the  flrsr  mortjrftffe 
aiid  the  amount  due  on  the-  l*3ue  of  honde  tboreuu- 
der«  tho  law  ^c>ea  riot  rcM]ulrc  tbut  el  sal ^  ithnU  bs 
postponed^  untU  alldiBpiitcnlqu^tlonHaif  totbodlA- 
nl Guidon  of  th©  proceeils  are  anttJed.  (iMlaflt  the 
wif!ihf^s  of  the  trustees  and  a  larpfe  majority  of  tbo 
bondholder^  tnorely  becaute  the  lutefveDon,  re^ 
rt^j^riUnff  a  minority  interest,  obteot. 

[No.  1317  J 
8ubmitt€dJan.U,tS87,  Decided  Mar,  SS.ISST. 

APPEAL  from  the  CirctdtCk)urtof  the  United 
States  for  the  Western  District  of  Pennsyl- 
yania. 

Motion  to  dismiss,  with  which  Is  united  a 
motion  to  affirm.   AJflrmed. 

The  history  and  facts  of  the  caM  appear  in 
the  opinion  of  the  court. 

Messrs.  Oeorse  T*  Bispham  and  Dun- 
Bini^  Sb  EdsaplI,  for  John  M.  Shedd,  appellee; 
and  Messrs.  Francis  Rawle  and  u.  T« 
WatsoBf  for  Henry  Rawle,  appellee,  in  sup- 
port of  motions. 

Mr.  John  Daliell*  for  appellants,  oontrok, 

Mr,  Chief  Justice  Waite  delivered  the  opin- 
ion of  Uie  court: 

The  facts  on  which  these  motions  rest  are  as' 
follows:  The  Shenango  and  Allegheny  Valley 
Railroad  Company  is  a  corporation  organized 
under  a  charter  granted  by  the  State  of  Penn- 
sylvania to  buOd  and  operate  a  railroad  from  a 
point  of  intersection  or  Junction  with  the  Erie 
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and  Plttslnxr^li  Bailrpad,  in  the  Township  of 
West  Salem,  in  the  County  of  Mercer,  to  Bear 
Creek,  in  the  Coun^  of  Butler.  In  March, 
1869,  the  directors  of  the  company  resolved  to 
issue  honds  to  the  amount  of  $1,000,000,  and 
secure  them  by  a  mortgage  or  deed  of  trust  to 
Heniy  Rawle,  Trustee,  on  that  portion  of  its 
road  "constructed  and  to  he  constructed  be- 
tween the  western  terminus  thereof  at  its  junc- 
tion with  the  Erie  and  Pittsburgh  Railroad  in 
West  Salem  Township,  Mercer  County,  and  a 
point  in  Butler  Coun^  forty  miles  southeast- 
wardly  from  said  western  terminus,attd  to  be  de- 
nominated a  first  mortfl^ge. "  Under  this  author- 
ityamortgageortrustdeedwasactuallYexecuted 
to  Rawle,  as  Trustee,  not  only  on  this  forty  miles 
of  road,  with  its  rolling  stock  and  appurtenances, 
but  also  upon  "  any  lateral  or  branoi  roads,  with 
their  appurtenances,  that  may  hereafter  be  con- 
structed by  or  come  into  possession  of  the  com- 
pany along  the  line  of  the  aforementioned  forty 
miles  of  main  line  or  connected  therewith;  aU 
of  which  things  are  hereby  declared  to  be  ap- 
purtenances and  fixtures  of  the  said  raUioad, 
and  also  all  franchiBes  connected  with  or  relat- 
ing to  the  said  raihroad,  or  the  construction, 
maintenance,  or  use  thereof,  now  held  or  here- 
after acquired  by  the  said  party  of  the  first  part 
(the  company),  and  all  corporate  and  other  fran- 
chises which  are  now  or  may  be  hereafter  pos- 
sessed or  exercised  by  the*^  company.  This 
mortgage  was  duly  recorded,  and  all  the  bonds 
authorized  were  issued  thereundei. 

By  an  Act  of  the  Legislature  of  Pennsylra- 
nia,  approved  April  14,  1870,  the  company  was 
authorused  *'to  so  extend  their  eastern  terminus 
as  to  connect  with  the  Allegheny  YaUey  Rail- 
road, and  to  so  extend  the  western  terminus  as 
to  connect  with  any  other  railroad;"  and  by  an- 
other Act,  approved  March  7,  1872,  "  to  con- 
struct three  branches  from  their  railroad  as  may 
be  necessary  and  convenient  for  the  develop- 
ment and  transportation  of  coal,  ore,  limestone, 
and  other  minerals  in  the  vicinity  of  their  rail- 
road, provided  the  said  branches  shall  not  ex- 
ceed a  distance  of  ten  miles  from  the  main  line 
of  said  company." 

The  main  line  of  the  road  was  afterwards  ex- 
tended from  its  eastern  tenninus  to  the  Alle- 
gheny Valley  Railroad  on  the  east  side  of  the 
Allegheny  River,  and  from  its  western  end  to 
the  Atlantic  and  Great  Western  Railroad  near 
theTown  of  Greenvilie,making  the  entire  lengUi 
of  that  line  forty-seven  miles.  The  company 
also  built  sundry  brancii  roada,  and  on  the  first 
of  July,  1877,  it  executed  another  mortgage  or 
deed  of  trust  to  John  H.  Devereux,  Trustee,  to 
secure  another  proposed  Issue  of  $1,000,000  of 
bonds.  This  mortgage  covered '  'the  entire  rafl- 
road,  built  and  to  be  built,  •  •  •  from  its 
lunction  with  the  Atlantic  and  Great  Western 
Railroad  •  •  •  to  the  Allegheny  Valley 
Raihroad  on  the  east  side  of  the  Allegheny 
River,  t(»ether  with  aD  its  branched,  extensions, 
aide  tracks,  switches  and  turnouts,  buOt  and  to 
be  built,  and  also  all  the  lands,  rights,  fran- 
chises, and  appurtenances  thereto  bdonging. 
*  *  *  and  sjso  all  the  corporate  rights  and 
franchises  of  said  railroad  company;"  Imt  it  was 
expressly  made  "  subject  to  a  previous  mort- 
gage on  forty  miles  of  the  northwestern  end  of 
tne  railroad  aforesaid  and  its  appurtenances  ex- 
ecuted to  Henry  Rawle,  Trustee." 
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Under  this  mortigiige  $900,000  of  bonds  were 
issued,  and  $176,000  in  additloii  were  placed 
vrith  the  followmg  parties  aflooUatenlaecority 
for  the  following  sums: 


L  Pint  Natfonal  Bank 

of  Oevehuid,  O 

H    Seoond     National 

Bank  of  Erie,  Pa.... 
8.  FIxst  National  Bank 

of  Greenville tt,0QO 

4  Mahoning  Nat.  Bank 

of  Youngstown 

Sb^Wiok    Brothers   * 


$64,000  to  aeoora   $80,00i> 


00,000 


Company 

Ow  Thomas  H.  Wells.. 


6lO0O 
8,000 


1Q,00» 

lOiOOO 

2,600 
S,000 

In  all—bonds $178,000  to  seonve  $iae,60(^ 

On  the  15th  of  March,  1884,  Charles  L. 
Young  and  Henry  Tvler,  subjects  of  Great 
Britain,  claiming  to  be  the  owners  of  the 
$200,000  of  bonds  issued  under  the  Devereux 
mortgage,  filed  their  bill  against  the  Railroad 
Company  in  the  Circuit  C^urt  of  the  United 
States  for  the  Western  District  of  Pennsylvania 
to  have  a  receiver  appointed.  This  was  done 
on  the  same  dav  the  bill  was  filed  b^  the  ap- 
pointment of  lliomas  P.  Flower,  receiver,  and 
he  was  at  once  authorized  to  borrow  $100,000 
upon  his  certificates,  to  be  used  in  the  payment 
ox  wages,  interest,  taxes,  and  other  pruerred 
claims. 

On  the  1st  of  Kay,  1884,  Devereux.  m  trus- 
tee imder  the  second  mortgage,  filed  his  bill 
r'nst  the  company  in  the  same  court,  to  fore- 
ehis  mortgi^,  and  asldng  the  appointment 
of  a  receiver.  To  this  the  company  filed  an  rvvi 
answer,  June  26, 1885,  substantially  admittmg  ''  -" 
all  the  averments  in  the  bill,  and  setting  forth 
the  appointment  of  Flower  as  receiver  in  the 
suit  of  Toung  A  Tyler. 

On  the  6th  of  June,  1885,  Rawle  filed  a  peti- 
tion in  the  suit  of  Toung  &  Tyler,  asking  per- 
miBsion  to  sell  imder  his  mortgage;  but  on  the 
81st  of  July,  1885,  the  court,  aithou^  of  opin- 
ion that  "an  early  sale  of  the  railroaa  as  an  en- 
tirety would  undoubtedly  conduce  to  the  ben- 
efit of  its  creditors,"  postponed  the  order  asked 
for  until  a  sale  could  be  made  under  both  mort- 
gages, by  the  two  Trustees  acting  conjointly. 

On  the  6th  of  September,  1885,  Devereux,  hj 
leave  of  the  court,  filed  an  amended  bill,  to 
which,  in  addition  to  the  railroad  company,  he 
made  Rawle,  Trustee,  Flower,  the  receiver,. 
The  British  and  South  Wales  Railway  Wagon 
Company  (Limited),  The  Union  Rolling  Stock. 
Company  (Limited),  and  William  A.  Adams, 
defendants.  In  this  amended  bill  It  is  averred 
that  the  Devereux  mortgage  is  a  first  lien  on  all 
the  main  line  of  the  company  excepting  only 
"forty  miles  of  said  main  line  extending  south- 
easterly from  its  junction  with  the  £rie  and" 
Pittsburgh  Railroad  at  Shenanffo,"  and  "upon 
aU  the  lateral  branches  of  sua  road."  The- 
whole  line,  including  the  lateral  branches,  is 
stated  to  be  seventy-five  miles  in  length,  and 
the  part  on  which  the  Devereux  mortgage  is 
the  first  lien  thirty-five  miles.  The  praver  i» 
for  an  account  of  the  amount  due  on  the  bonda 
outstanding  secured  by  the  mortgages  to  Dev- 
ereux and  Itawle  respectively,  the  amount  due 
on  the  receiver's  certificates  issued  by  Flower^ 
the  expenses  of  the  receivership,  and  certain 
car-trust  contracts,  and  also  for  a  determina- 
tion of  the  reroective  priorities  of  all  the  incum- 
brances and  charges  on  the  property,  and  for  ik 
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■ale  of  the  mor^paged  premises,  free  of  liens,  to 
pay  the  anurantB  round  due  in  the  order  of  their 
priority.  This  bill  also  prays  the  appointment 
of  a  reoeiTer  to  take  charge  of  the  property  and 
manage  the  business  during  the  pendencnr  of 
the  suit  The  British  and  South  Wales  Kail- 
way  Wagon  Ck>mpany,  The  Union  Rolling 
Stock  Company,  and  William  A.  Adams  an- 
swered, settmg  up  certain  car-trust  contracts 

1*8]  which  are  immaterial  on  the  present  appeal. 
Devereux,  the  trustee,  havinff  died  pending  the 
suit,  John  M.  Shcdd  was  dx^y  appointed  in  his 
pla<^  and  substituted  for  him  m  complainant, 
April  16,  1886. 

On  the  18th  of  May,  1886,  the  First  National 
Bank  of  CleveUmd,  The  Second  National  Bank 
of  Erie,  The  First  National  Bank  of  Green- 
ville, The  Mahoning  National  Bank,  Wicks 
Brothers  and  Company,  and  Thomas  H.  Wells 
appeared  in  court,  and  on  the  lOth  of  June, 
1886,  were  permitted  to  intervene  in  the  suit, 
pro  inierene  muo,  because  of  averments  in  their 
petition  that  Shedd,  the  substituted  trustee, 
"is  committed  to  a  oourse,  and  is  acting  in  a 
manner  which  is  calculated  to  injure  them  in 
their  security;  in  this,  to  wit,  that  there  is  on 
foot  a  certain  scheme  for  the  reorganization  of 
said  railroad  company,  which  contemplates  a 
^united  and  friendly  foreclosure'  and  sale  of  the 
entne  road  under  tne  two  mortgages  named  in 
plaintiff's  amended  bill,  and  this  action  now 
nendinff  is  to  be  used  as  the  means  of  carrying 
lorward  said  reorganization  scheme  in  connec- 
tion with  certain  proceedings  to  be  instituted 
upon  the  mortgage;  in  whidi  Henry  Rawle  is 
named  as  trustee,  and  mentioned  in  plaintiff's 
said  bill;  that  there  are  certain  questions  as  to 
the  extent  of  the  lien  of  the  said  Rawle  mort- 
gage, and  the  number  of  the  bonds  outstand- 
ing, and  the  amount  that  is  due  thereon, 
which  should  be  determined  in  this  action,  and 
which  the  petitioners  are  informed  and  believe 
that  the  said  Shedd,  Trustee,  does  not  intend  to 
raise,  and  which,  petitioners  are  informed  and 
believe,  if  raised,  will  be  determined  against 
the  validity  and  amount  of  a  large  portion  of 
said  bonds,  bat  if  left  to  thtj  claim  of  the  hold- 
ers thereof  and  their  trustee  would  amount  to 
over  one  million  dollars  (|t,000,000,),  and  be 
made  a  charge  and  lien  upon  said  premises 
superior  to  that  of  the  bonas  held  by  the  peti- 
tioners, and  there  are  also  disputes  as  to  the  ex- 
tent of  the  liens  of  the  two  mortgages,  the  said 
Rawle  claiming  a  first  lien  upon  the  entire  road, 
and  the  petitioners  claiming  that  ft  is  only  a 
lien  upon  forty  (40)  miles  of  the  main  line,  and 
that  theirs  is  a  first  lien  upon  the  entire  balance. 
That  petitioners  are  informed  and  believe  that 
it  is  a  part  of  said  scheme  to  which  said  Shedd, 

[79]  Trustee,  is  committed  to  have  the  interest  in 
said  railroad  covered  by  the  conveyance  to 
Devereux  sold  without  a  determination  of  these 
ouestions,  and  by  so  doing  the  petitioners  say 
that  the  value  of  their  security  will  be  gready 
diminished,  first,  by  not  being  able  to  know 
the  exact  extent  thereof;  and  secondly,  by  being 
unable,  by  reason  of  the  uncertainties  existing 
as  to  the  extent  of  their  lien,  to  protect  the 
property  from  being  sacrificed  upon  sale,  and 
as  to  these  matters  they  beg  leave  of  the  court 
to  refer  for  a  fuller  statement  of  the  same  to 
their  pleadings  allowed  by  the  court  to  be  filed 
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the  Toung  <&  Tyler  suit 

On  the  13th  of  June,  1886,  Rawle  filed  a 
cross  bill,  in  which,  after  setting  up  Uie  mort- 
gage in  his  favor  and  the  defamt  of  the  com- 
pany in  the  payment  of  Interest  on  the  bonds 
secured  thereby,  he  asked  to  be  permitted  to 
sell  the  mortgage  property  f  i-ee  of  all  liens,  and 
to  bring  the  proceeds  into  court  to  be  distribu- 
ted in  accordance  with  the  respective  liens  and 
priorities  of  the  parties. 

On  the  18th  of  June,  1886,  the  railroad  com- 
pany answered  both  the  amended  and  cross 
bills,  and,  leaving  the  parties  to  litigate  among 
themselves  as  to  their  respective  rights  under 
the  mortgages,  joined  in  the  prayers  that  the 
property  might  be  sold. 

On  the  26th  of  June  each  of  the  interveners 
filed  an  answer  to  the  cross  bill  of  Rawle,  set- 
ting  up  their  respective  claims  and  insisling  that 
the  Uen  of  his  mortgage  should  be  confined  to 
the  forty  miles  of  main  line  included  in  the  res- 
olution of  the  company  auUiorizing  its  execu- 
tion. It  is  also  insisted  that  the  amount  actu- 
ally due  upon  the  outstanding  bonds  is  much 
less  than  $1,000,000,  for  resisons  which  are  spe- 
cially stated,  and  "that  owing  to  tha  disputes 
existing  as  to  the  amount  of  the  first  mortgage 
bonds  outstanding,  and  the  extent  of  the  lien 
thereof,  and  the  dispute  as  to  the  extent  of  the 
lien  of  the  second  mortgage  bonds,  and  as  dis- 
putes have  arisen  as  to  tiie  amount  and  validity 
of  the  receiver's  certificates,  it  is  necessary,  in 
order  to  protect  its  rights  as  a  lien  creditor,  to 
have  a  court  of  competent  jurisdiction  to  de- 
termine the  amount  of  said  bonds  outstanding, 
and  the  amount  due  thereon,  and  the  extent  of 
the  lien  thereof,  as  well  as  the  amount  and  the 
extent  of  the  lien  of  said  second  mortgage 
bonds,  as  well  as  the  amount  and  validity  of 
the  said  certificates,  before  a  sale  of  the  said 
property." 

"And  the  respondent  respectfully  represents 
that  if  the  property  of  the  defendant  company 
is  sold  before  the  validity  and  extent  of  said 
liens  are  judicially  determined,  bidding  will  be 
deterred  on  account  of  the  risk  and  uncertain- 
ty, and  the  property  will  be  in  great  danger  of 
l!eing  sacrificed  at  said  sale. 

"Wherefore  your  respondent  prays  that  an 
accounting  may  be  had  and  taken  in  the  prem- 
ises; that  the  amount  of  the  bonds  outstanding 
in  the  hands  of  bona  fide  holders  for  value  may 
be  determined;  that  the  extent  of  the  lien  of 
each  may  be  judicially  determined,  and  upon 
the  final  determination  of  the  matters  and  not 
before  that  an  order  of  sale  may  be  issued  to 
sell  the  mortgaged  premises;  and  for  such  other 
and  further  relief  as  may  be  just  and  equitable 
in  the  premises  and  to  your  honors  shall  seem 
meet." 

After  these  answers  were  in,  both  Shedd  and 
Rawle,  the  Trustees,  moved  the  court  for  leave 
to  sell  the  mortgaged  property  under  their 
deeds  of  trust,  and  upon  these  motions,  on  the 
18th  of  July,  the  district  iudge,  sitting  in  the 
circuit  court,  filed  an  opinion,  in  which  the 
circuit  judge  concurred,  as  follows: 

"When  this  case  was  formerly  before  us, 
upon  the  petition  of  Henry  Rawle,  'lYustce,  for 
leave  to  sell  the  Shenango  and  Allegheny 
Railroad  under  the  power  of  sale  in  the  mort- 
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gaire  to  him,  we  expressed  the  opinion  that  an 
enrly  sale  of  the  railroad  as  an  entirety  would 
undoubtedly  conduce  to  the  benefit  of  all  its 
creditors .  This  opinion  is  greatly  strengthened 
by  what  has  since  transpir^.  Under  the  oper- 
ation of  the  receivership  the  financial  conditioQ 
of  the  company  is  constantly  growing  worse, 
and  it  is  now  entirely  clear  that  the  b^  inter- 
ests of  all  parties  concerned  will  be  promoted 
by  a  speeoy  sale.  In  this  view  the  creditors 
generally  concur.  The  controlling  objection 
to  the  sale  as  formerly  proposed  has  been  re- 
moved by  the  joint  application  of  the  Trustees 
under  the  two  mortgages  to  sell  by  virtue  of 
the  powers  of  sale  conferred  upon  them  re- 
spectively, they  agreeing  to  unite  in  the  sale  so 
as  to  assure  to  the  purchaser  an  undoubted 
title  to  the  whole  property,  and  to  so  conduct 
the  sale  as  to  secure  the  highest  price  attain- 
able. 

'  'We  have  no  hesitation  in  finding  in  the  case 
of  the  Devereux-Shedd  mortgage  that  there 
has  been  a  default  in  the  payment  of  interest 
coupons  for  more  than  eighteen  months,  and 
that  by  the  election  of  one  tenth  in  amount  of 
the  bondholders  the  principal  of  the  bonded  m- 
debtedness  has  become  due  and  iMtyable,  and 
that  by  reason  thereof  the  Trustee  is  entiUed  to 
foreclose  the  mortgage  or  exercise  his  power  of 
sale. 

"  The  sale  by  the  Trustee  will  be  under  the 
control  and  subject  to  the  approval  of  the 
court,  and  we  can  see  to  it  that  no  unfair  ad- 
vantage is  taken  of  the  minority  of  the  bond- 
holders by  reason  of  any  improper  combination 
among  the  majority  or  otherwise. 

''The  court  havmg  reached  the  conclusion 
that  the  mortgage  Trustees  should  be  permit- 
ted to  exercise  their  powers  of  sale  under  the 
direction  of  the  court,  it  is  to  be  hoped  that 
the  parties  can  speedily  agree  as  to  the  manner 
in  which  the  property  shall  be  offered  for  sale, 
but  if  they  do  not  agree  we  will  hear  them 
further  upon  that  point  before  a  decree  is 
framed.*- 

Pursuant  to  this  decision  a  decree  was  en- 
tered on  the  14th  of  October,  as  follows: 

"This  cause  came  on  to  be  heard  *  *  *  upon 
a  motion  by  and  on  behalf  of  the  said  John  M. 
Shedd,  Trustee,  and  also  by  and  on  behidf  of 
the  said  Henry  Rawie,  Trustee,  that  the  court 
shall  order  and  decree  a  sale  of  all  and  singular 
the  property,  real,  personal  and  mixed,  of  the 
Shenango  and  Allegheny  Bailroad  Company, 
freed  and  discharged  from  all  liens  and  incum- 
brances whatsoever;  and  also  upon  a  motion 
made  by  and  on  behalf  of  the  said  John  M. 
Shedd,  trustee;  and  also  bv  and  on  behalf  of 
the  said  Henry  Rawle,  Trustee,  to  the  effect 
that  each  Trustee  shaU  be  authorized  and  em- 
powered under  and  in  accordance  with  the  terms 
of  his  mortgage  to  proceed  and  sell  all  and  sin- 
gular the  property,  real,  personal,  and  mixed, 
covered  by  or  included  within  his  said  recited 
mortgage,  and  upon  a  motion  by  and  on  be- 
half of  both  Trustees  for  a  sale  of  the  entire 
property  of  the  defendant  company  as  incum- 
bered and  unable  to  pay  the  liens  upon  it,  and 
so  that  the  proceeds  thereof  may  be  distributed 
among  the  creditors  entitled  thereto.  Due 
notice  having  been  given  to  all  parties  hi  inter- 
est of  Uiflie  motions,  and  that  the  same  would 
be  beard,  and  the  same  having  been  already 
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heard,  all  the  parties  in  interest  appearing  by 
counsel  and  talEing  part  in  the  argument,  and 
the  various  papers  and  proceedings  and  record 
in  the  case  of  Young  et  al.  v.  Shenanffo  d 
AUeghmy  V,  R.  R.  Co.,  now  pending  at  No.  17, 
May  Term,  1884,  of  this  court,  as  well  as  also 
all  papers,  afiSdavits,  and  other  proceedings  in 
this  case  and  other  documents,  were  produced, 
heard,  and  considered  by  the  court  in  support 
of  the  said  motions,  and  the  court,  after  con- 
sideration, being  of  the  opinion  that  it  was  to 
the  best  interest  of  all  parties  concerned  that 
the  said  railroad  and  all  the  property  of  the 
Shenango  and  AUegheny  Railroad  Company 
should  be  sold  as  speedily  as  possible;  and  hav- 
ing filed  an  opinion  to  that  enect,  and  the  par- 
ties in  interest  being  unable  to  agree  upon  the 
form  of  a  decree  directing  said  sale,  and  the 
court  having  fixed  the  80Ui  day  of  September, 
A.  D.,  1886,  for  settling  the  form  of  a  decree, 
and  counsel  for  all  the  respective  parties  bav- 
ins appeared  and  having  been  duly  heard, 
and  the  court  having  considered  the  premises, 
do  now  order,  adjudge  and  decree  as  follows". 
Then  follows  a  detailed  statement  of  all  the 
property  of  the  company,  describing  particu- 
larly its  main  Une  and  branches,  and  also  ita 
lands,  rolling  stock,  and  other  property.  There 
is  then  a  finding  of  the  execution  of  the  two 
mortgages  to  Rawle  and  DevereuXp  the  amount 
of  bonds  originally  issued  thereunder,  and  a 
default  in  the  payment  of  interest  such  as 
would  entitle  the  several  Trustees  to  take  pos- 
session and  sell  under  the  powers  vested  in  them 
respectively,  and  an  adjudication  that  the 
Trustees  are  severally  ''entitled  to  proceed  and 
forelose  the  said  mortgage."  It  is  also  found 
that  the  mortgages  are  each  valid  and  existing 
liens  on  so  much  of  the  property  "as  was  there- 
by lawfully  conveyed  to  Uie  said  respective 
Trustees,  and  which  thereafter  became  vested 
in  the  said  Trustees  respectively  as  after  ac* 
quured  property,  according  to  the  terms  of  said 
mortgages,  or  either  of  them; "  that  all  of  the 
originalissue  of  bonds  under  the  Rawle  mort- 
gage was  outstanding  with  interest  coupons  at- 
tached, from  October  1, 1884,  and  under  the 
Devereux,  $876,000  and  all  the  interest  war- 
rants from  their  date,  but  there  is  no  finding  of 
the  amount  actually  due  on  either  of  the  issues. 
It  is  also  found  that  there  are  $156,849.87  of 
receiver's  certificates  outstanding  on  which  in- 
terest is  payable  at  the  rate  of  o  per  cent  per 
annum  from  their  respective  dates,  and  that 
these  "together  with  the  costs,  charges,  and 
lawful  expenses  in  this  cause,  and  the  costs, 
diarges,  expenses  of  the  liabilities  of  the  re- 
ceivership, including  the  costs  in  the  case  of 
Toung  v.  Shenango  d  AUegheny  F.  R.  R.  Co. 
in  this  court  and  all  just  and  proper  compen- 
sation, expenses,  and  allowances  to  the  saia  re- 
ceiver and  the  Trustees  under  the  said  mort- 
gages, and  to  any  of  the  parties  to  the  said  cause, 
are  entitled  to  be  paid  out  of  the  proceeds  of 
the  *  *  *  sale  hi  the  first  histanoe,"  and  in 
preference  to  the  bondholders. 
The  decree  then  proceeds  as  foUows: 
(8.)  "And  this  court  does  further  find,  aa- 
juage  and  decree  that  all  the  property,  real, 
personal,  and  mixed,  of  the  said  Shenango  and 
Allegheny  Railroad  Company  Is  subject  to  th? 
lien  of  either  the  said  mortgage  to  the  said 
Henry  Rawle.  Trustee,  or  to  &e  said  mortgage 
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to  the  Mid  John  H.  Deveraux,  Tnutee,  as  also 
to  the  outstandinff  reoeiver's  oertificatesy  and 
that  there  aie  eoniiicdnff  claims  inieferenoe  to 
the  priori^  of  liens  and  their  extent,  and  that 
there  are  conflicting  daims  between  the  said 
mortgagees  and  some  of  the  bondholders  in 
reference  to  the  number  of  bonds  legally  out- 
standing and  unpaid  under  the  said  respectiye 
mortgam  to  the  said  Henry  Bawle,  Trustee, 
and  to  tne  said  John  H.  DeTerenx,Tnistee,  and, 
also,  that  there  are  conflicting  claims  in  refer- 
eoce  to  the  amounts  of  money  due  on  the  said 
respective  bonds  outstanding  under  the  said 
mortgages  which  the  holdois  thereof  are  en- 
titled to  receive;  and  this  court  also  flnds  that 
the  Shenaneo  and  Allesrheny  Railroad  Com- 
pany is  insolvent,  and  toat  it  would  be  to  the 
bc»t  interests  of  all  patties  concerned  that  the 
said  property,  real,  personal,  and  mixed,  of  the 
said  defendant  company  should  be  sold;  and  it 
Appearing  to  the  saJd  court  that  such  sale  by 
this  court  of  the  said  property  is  prayed  for 
under  the  amended  bill  filed  by  the  said  John 
IL  Shedd,  Trustee,  and  also  in  the  cross  bill 
filed  by  the  said  Henry  Bawle,  Trustee,  this 
court  does  now,  upon  motion'of  the  solicitors  for 
the  said  John  M.  Bhedd,  Trustee,  and  also  upon 
motion  of  the  solicitors  of  the  said  Henry  Rawle, 
Trustee,  the  solicitors  for  the  company  and 
the  receiver  acquiescing  herein,  order,  ad- 
judge and  decree  that  the  said  Henry  Rawle 
mnd  John  11  Shedd  be,  and  they  are  hereby, 
appointed  special  commissioners  by  this  court 
to  make  sale  of  all  and  sinsular  the  property, 
real,  personal,  and  mixed,  Including  the  fran- 
chiset  of  the  add  Bhenanso  and  Allegheny 
Bailroad  Company;  said  sale  shall  be  on  the 
85th  day  of  January,  1687,  at  Shenango,  the 
junction  of  the  Shenango  and  Allegb^By  Rafl* 
road  with  the  Atlantic  and  Great  Western, 
now  New  York,  Pennsylvania  and  Ohio  Kail- 
road*  near  Greenville,  ifercer  County,  Pennsyl* 
vania,  at  twelve  (12)  o'clock  noon,  and  it  riiaU 
be  at  public  auction,  and  the  sale  shall  be  made 
to  the  highest  and  best  Udder,  and  report 
thereof  mide  to  this  court." 

It  is  then  ordered  that  the  whole  property  be 
■old  as  an  entirety,  at  not  less  than  ^26,000, 
and  that  upon  a  confirmation  of  the  sale  the 
purchaser  be  entitled  to  a  conveyance  freed  and 
discharged  of  the  lien  of  the  mortgages,  receiv* 
er's  certificates,  costs,  expenses,  etc,  and  the 
conclusion  is  as  follows: 

(18th)  "All  disputesand  controversies  between 
the  two  mortgage  Trustees,  the  said  Bawle  and 
the  said  Shead,  or  the  bondholders  under  the 
said  two  mortgages,  touching  the  extent  of  the 
lien  of  the  saw  mortgages,  respectively,  or  the 
priority  of  the  lien  of  tne  said  mortgages,  respect- 
ively, as  well  as  all  questions  concerning  and 
toochhdg  the  amounts  due  bondholders,  respect- 
ively, under  the  said  two  mortgages,  are  hereby 
axpressly  reserved  for  future  co^deration  and 
determinattOD,  unaffected  by  anything  in  this 
decree." 

From  this  decree  the  intervenors  alone  have 
appealed,  and  that  appeal  Shedd  and  Rawle 
move  to  dismiss  because  it  was  "  taken  from 
an  interlocutory  decree  or  order  of  sale  and 
not  a  final  deeree."  With  this  motion  is  also 
imited  a  mqCkm  to  aifirm  under  Rule  0,  seo- 
tkmS. 

The  mOiam  *o  dttmim  it  overruled,  but  the 
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meUon  to  affirm  t$  granted.    The  appeal  in  its 
present  form  brings  up  for  review  the  sinele 

S[uestion  of  the  propriety  of  ordering  a  sale  oe- 
ore  the  rights  of  the  parties  under  the  several 
mortgages  have  been  fully  ascertained  and  de- 
tenmneSoL  All  parties,  including  the  mortgage 
Trustees,  are  satisfied,  except  these  appellants, 
who  have  been  allowed  to  intervene  pro  inter- 
eeae  euo,  and  who  represent  but  a  small  minority 
of  the  mortgage  Indebtedness.  The  only  sub- 
stantial issues  presented  by  their  answers  relate 
to  the  extent  of  the  priority  of  the  lien  of  the 
Rawle  mortgage,  and  the  amount  due  on  that 
issue  of  bonds.  They  do  not  deny  that  the 
property  must  in  the  end  be  sold  under  the 
mortgages,  and,  while  insisting  that  Rawle  caxi 
only  enforce  his  lien  to  the  extent  of  the  pe»t 
due  interest  on  that  issue  of  bonds,  there  is  no 
offer  to  provide  means  for  the  payment  of  that 
interest,  and  there  is  no  pretense  that  the  part 
of  the  property  covered  by  his  mortgage, 
whatever  it  may  be,  can  be  sold  to  advantage 
otherwise  than  as  an  entirety.  Neither  is  it 
claimed  that  the  property  covered  by  the  Dev- 
ereux  mortgage  alone  can  be  sold  sepiirate 
from  the  rest  as  advantageously  as  if  the  whole 
road  and  its  branches  were  offered  together. 
The  entire  opposition  tq  a  sale  now  rests  on  the 
daim  that  it  is  necessary,  in  order  to  protect  the 
rights  of  these  intervenors  as  lien  creditors,  that 
all  disputed  questions  should  be  settled,  or 
"bidding  will  be  deterred  on  account  of  the  risk 
and  uncertain^j  and  the  property  wiU  be  in- 
great  danger  of  being  sacrificed." 

Against  this  is  the  fact  that  botb\ne  IVcistees 
agree  in  the  opinion  that  the  interests  of  their 
respective  beneficiaries  will  be  best  subserved 
l^  an  immediate  sale,  in  which  the  creditors 
generally  concur.  In  addition  to  this,  the 
court  finds,  and  the  evidence  shows,  that  the 
financial  condition  of  the  company  under  the 
administration  of  the  receiver,  is  conttnually 
growingworse.  The  receiver's  certificates  have 
mcreased  since  March  16, 1884,  when  the  first 
loan  was  authoiized,  from  $100,000  to  nearly 
$166,000  in  October,  1886,  and  the  receiver,  in 
his  answers,  says,  that  from  his  knowledge  "of 
the  condition  of  said  railroad  company  and  its 
proper^  and  finances,  he  verily  believes  it 
would  be  for  the  best  interest  of  sll  parties  con- 
cerned, including  the  stockholders,  bondhold- 
ers, and  creditors,  •  •  •  that  all  its  property 
should  be  sold  as  soon  as  possible,  and  in  such 
manner  as  to  give  the  purchasers  thereof  an 
unincumbered  title  thereto."  This  also  was 
the  opinion  of  the  court  when  Rawle  made  his 
application  in  the  suit  of  Toimg  &  Tyler  for 
leave  to  sell,  and  which  was  then  denied  be- 
cause the  Trustee  of  the  Devereux  mortgage 
did  not  unite  in  the  application,  and  the  court 
was  satisfied  that  a  iragmentair  sale  would 
operate  injuriously  upon  the  rights  of  all  who 
were  interested  in  securing  the  largest  price  for 
the  property  to  be  sold. 

Agamst  all  this  we  do  not  flnda  word  of  evi* 
denoe  in  the  record,  so  that  the  only  question 
is  whether  the  law  requires  that  a  sale  should 
be  postponed  against  the  wishes  of  the  mort- 
gage Trustees  and  a  large  majority  of  the  bond- 
holders, simply  because  these  intervenors,  re- 
presenting a  minority  interest,  object.  As  a 
rule  the  trustee  of  a  railroad  mortgage  repre- 
sents the  bondholders  in  all  legal  proceedingi 

881 


[86] 


87-6» 


BUPBBMB  COUBT  OW  THB  UhITBD  StATSB. 


Oct.  Tkbic, 


[87] 


carried  on  by  bim  affecting  his  troat,  to  which 
ther  are  not actaallv parties.  Therelshereno 
eriaeiioe  to  ahow  fraud  or  unfaimeaB  on  the 
partof  theTmateea.  The  company  is  satiaOed 
with  what  they  are  doing,  and  so  are  all  the 
bondholders  under  the  Rawie  mortgage,  and  a 
majority  of  those  under  that  to  Derereuz.  As 
was  said  in  8/iaw  t.  B.  B,  Co.  100  U.  8.  012 
[26: 7G9]  :  "Railroad  mortgages  are  a  peculiar 
class  of  securities.  The  trustee  represents  the 
mortgage,  and  in  ezecutine  his  trust  may  exer- 
cise his  own  discretion  within  the  scope  of  his 
];)owers.  If  there  are  differences  of  opinion 
among  the  bondholders  as  to  what  their  inter- 
'^ts  require,  it  is  not  improper  that  he  should 
be  governed  l^  the  Toice  of  the  maiority  acting 
in  good  faith  and  without  collusion,  if  what 
*\2W  ask  is  not  inconsistent  with  the  provisions 
of  his  trust."  Here  the  maiority  want  an  im- 
mediate sale.  In  this  the  Irustees  both  agree, 
as  does  the  railroad  company  itself.  There  is 
no  evidence  whatever  oi  a  want  of  good  faith 
in  anyone.  The  court  below,  having  the  prac- 
tical workings  of  the  receiverdiip  under  its  own 
eve,  did  not  hesitate  to  say  that  *4t  is  now  en- 
turely  clear  that  the  best  interests  of  all  parties 
concerned  will  be  promoted  by  a  speedy  sale," 
and  we  see  nothing  to  the  contrary. 

Of  the  power  01  the  court  to  make  such  an 
order  in  a  proper  case  we  have  no  doubt  The 
property  is  in  the  possession  of  the  court  and  is 
depreciating  in  value  by  the  accumulation  of 
receiver's  indebtedness,  while  the  litigation  be- 
tween the  parties  as  to  their  respective  interests 
in  it  is  going  on.  There  cannot  be  a  doubt  that 
the  whole  ought  to  be  sold  together.  If  in  the 
end  it  shall  be  found  that  the  Rawle  mort- 

Sage  covers  only  a  part,  it  will  be  as  easy  to 
X  the  rule  for  dividmp  the  proceeds  equitably 
between  the  two  securities  after  a  sale,  as  b^ore, 
and  there  is  nothing  in  the  decree  as  entered  to 
interfere  in  any  way  with  such  a  distribution. 
Upon  the  facts  as  presented  to  us  we  are  en- 
tirely  satisfied  that  the  decree  of  the  court  be- 
low was  right,  and  it  is  eontequenUy  termed, 
Traub  copy.    Test: 

James  H.  MoKenney,  Qerk,  Sup.  Ckrart,  U.  B. 


H.  A.  OARPBR,  Appi.. 

RIOHARD  L.  FITZGERALD. 
(See  fl.  a  Reporter^  ed.  87-8BL) 

Habeas  oorpus— lofta^  app&aU  He  to  ihi$  court 
under  Act  ^  March  S,  i8S6--judffC  fitting 
^thoui  the  mstrict—dcdcion  at  JudffC  not  do- 
cidon^the  ctmrt-^BuU  Si, 

1.  The  Act  of  Muoh  8,  188K,  frlves  an  appeal  to 
this  court  In  hdbeoB  corpus  cases  qnly  from  the  final 
decision  of  a  circuit  court. 

2.  The  order  of  a  oiroult  judge.  In  habeas  cormm 
proceedings,  that  the  papers  be  iUed  and  his  oi^er 
of  discharge  recorded  in  the  oiroult  court  of  an- 
other district  within  whleh  the  petitioner  is  con- 
fined, does  not  make  his  decision  as  Judge  a  decis- 
ion of  tfae4»urt;  neither  does  Bule  Si.  adopted  by 
this  court  at  ttie  last  term,  have  that  effect. 

[No.  1841.1 
Arffucd  March  18,  ISSr,  Decided  March  i8, 1887. 

APPEAL  from  the  Circuit  Ck>urt  of  theUnited 
States  for  the  Eastern  District  of  Yu-giniA. 
Dismissed, 
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The  appellee  ia  a  sample  merehant,  who 
travels  for  the  house  of  Austin,  Field  A  Go.,  of 
Philaddphia,  in  the  State  of  Yixginia  and  sella 
thefar  goods  by  aample.  He  tendered  the 
State'a  tax  receivable  coupona  to  the  pmpet 
officer  in  pavment  of  hia  license  tax,  and  de- 
manded his  Ucenae,  but  the  coupons  were  re- 
fused and  the  license  also.  He  thereupon  pro- 
ceeded with  his  business  without  a  license,  and 
was  arrested  by  the  state  authorities  for  so  do- 
ing. He  anpliied  to  the  Hon.  H.  L.  Bond, 
United  States  Chxniit  Judse  for  the  FourUt 
Circuit,  at  Baltimore.  Maiyland,  for  a  writ  of 
haheas  corpus,  upon  the  ground  that  he  was 
held  in  violation  of  the  Constitution  of  the 
United  Statea.  The  Judge  at  Baltimore  or- 
dered the  writ  to  issue  from  the  clerk's  office 
of  the  Circuit  Court,  at  Richm<md,  Virginia, 
to  be  returnable  before  himself  at  Baltimore. 
The  body  of  the  petitioner  was  produced  be- 
fore him  on  the  day  named,  when  he  ordered 
his  dischar^;  and  also  ordered  'that  the  p^ 
pers  in  this  case  be  filed  in  the  Circuit  Court 
of  the  United  States  at  Richmond,  Viiginia, 
and  that  this  order  be  recorded  in  said  court^ 
Thereupon  the  respondent  therein  appoded  to 
this  court 

Messrs.  R.  A.  Agrevc^  ,ittit-Gen.  ef  Ytr- 
ginia,  for  appellant. 

Messrs.  D.  H.  Chamberlain,  Bradlegr 
T.  Johnson,  and  William  L.  BoyaU^  for  Skp- 
'IMtUee. 

Mr.  OhitfJtutiesWmXt^  delivered  the  opin-    [88] 
ion  of  the  court. 

This  was  a  proceeding  before  the  Circuit 
Judge  for  the  Fourth  Circuit  at  his  Chambera 
in  Baltimore,  Maryland,  for  the  discharge  of 
Richard  L.  Fitzgereld  from  the  custody  of  H. 
A.  Carper,  Jailer  of  Pulaski  County,  Virginia, 
unde^  a.  mittimus  from  John  H.  Cecil,  a  Justice 
of  the  peace  of  that  county.  The  petition  was 
presented  to  the  judge  in  Baltimore,  who  di- 
rected the  derk  of  the  Circuit  Court  for  the 
Eastern  District  of  Virginia  tc^  issue  a  writ  0£ 
habeas  corpus,  and  make  it  returnable  before 
him  at  the  United  States  court  house  in  Balti- 
more.  The  writ  was  accordingly  issued,  un- 
der the  seal  of  the  court,  in  the  usual  form  of 
circuit  court  writs,  and  made  returnable  "be- 
fore the  Honorable  Hugh  L.  Bond,  Judge  of 
our  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Viiginia.  sitting  at  the 
United  States  court  house  in  Baltimore,  Mary- 
land." The  record  shows  that  the  jailer  made 
his  return  to  the  writ,  and  that  the  petitioner 
filed  a  demurrer  thereto,  upon  consideration  of 
which  an  order  of  discharge  was  entered.  Ai 
the  foot  of  this  order  was  the  following: 

"And  it  is  ordered  that  the  papera  in  this  case 
be  filed  in  the  Circuit  Court  of  the  United 
States  at  Richmond,  Virginia,  and  thst  this  or- 
der be  recorded  in  said  court 

"HuohL.  Bond,  (Xrcuit  Judge.**       taoi 

From  this  oider  the  jailer  was  allowed  an  ap-  ^  ' 
peal  to  this  court  by  the  circuit  judge,  and  the 
case  was  docketed  here  as  "an  appeaa  from  the 
Circuit  Court  of  the  United  Statea  for  the 
Eastern  District  of  Virginia."  The  form  of 
the  docket  entry  here  does  not  change  the  char- 
acter of  the  proceeding  from  which  the  appeal 
was  taken,  and  tluit  was  clearly  under  sectioe 
753  of  the  Revised  Statutes,  before  the  Judge 
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titting  as  a  Judge,  and  not  as  a  court.  The  Act 
of  Mazch  8,  1866,  chap.  853,  28  Btat  at  L.  487, 
gives  an  appeal  to  this  court  in  habeas  corpus 
cases  only  irom  the  final  decision  of  a  circuit 
court. 

The  order  of  the  Judge  that  the  papers  be  filed, 
and  his  order  recorded  in  the  circuit  court, 
does  not  make  his  decision  as  Judge  a  dedsion 
of  the  court  Neither  docs  our  Rule  84, 117 
U.  8.  706  [29:4]  adopted  at  the  last  term,  have 
that  effect.  The  purpose  of  that  rule  was  to 
zegulate  proceeding  on  appeals  under  section 
?68,  from  the  decision  of  a  judge  to  the  circuit 
court  of  the  district,  as  well  as  under  section 
764,  as  amended  by  the  Act  of  March  8,  1885, 
from  a  circuit  court  to  this  court.  Power  to 
make  such  a  regulation  was  given  t^  this  court 
hj  section  765  of  the  Revised  Statutes. 

Appeal  dUmiiud. 

True  COP7.   Test: 

James  H.  MoKennej*  Clerk,  Sup.  Court  IT.  8 


f  102]        WILLIAM  L.  ROY  ALL,  Hff.  in  Err.. 

«. 

STATE  OF  VIRGINIA. 

(Bee  8.  a  Reporter's  ed.  lOS-lflS.) 

ConsUiutiimal  lato— tender  of  Virginia  coupons 
in  payment  qfUoenae  tax — demurrer  to  plea, 
effect  of, 

1.  Under  the  laws  of  Virginia,  an  assessment, 
made  by  law  a  condition  precedent  to  obtainlnflr  a 
license  for  pursuinar  a  profession,  Is  payable  in 
ooupons  of  certain  bonds  issued  by  the  State. 

2.  Wbere  an  applicant  for  a  license  bas  tendered 
coupons  in  payment  therefor,  he  need  not  resort 
to  a  Trumdamus  to  compel  its  nsueupon  its  being 
wrongfully  withheld,  but  may,  without  a  license, 
pursue  the  business  of  his  calling,  which  is  not  un- 

wf ul  in  itself,  and  which  he  has  the  constitutional 
-bt  to  proeeoute. 

_«  In  the  case  presented,  the  demurrer  to  the  pica 
to  an  admission  of  record  that  the  coupon  tendered 
was  genuine,  and  bore  on  its  face  the  contract 
of  the  State,  making  it  receivable  in  payment  of 
the  license  tax  in  question.  This  is  held  to  show  a 
good  tender.  _ 

[No.  1851.] 
Argued  March  18, 1887,  Decided  Mardi  S8, 1887. 

IN  ERROR  to  the  Supreme  Court  of  Appeals 
of  the  State  of  Virginia.    lieversed. 

The  plaintiff  in  error  is  an  attorney  at  law. 
On  the  first  day  of  May,  1886,  he  tendered  the 
treasurer  of  Richmond  city  the  State's  coupons 
in  payment  of  his  license  tax  for  the  ensuing 
year  and  demanded  his  license.  The  tender 
was  rejected  and  a  license  refused.  He  there- 
upon proceeded  with  the  practice  of  his  profes- 
sion without  a  license.  He  was  prosecuted  for 
this  in  the  Hustings  Court  of  the  City  of  Rich- 
mond, convicted  and  fined.  He  applied  to 
the  court  of  appeals  for  a  writ  of  error,  which 
was  refused  mm;  whereupon  he  sued  out  this 
writ  of  error. 

Meeere.  D«  H.  Chamberlain,  Bradley 
T.  Johnson  and  William  L.  RoyaU,  in  person, 
for  plaintiff  in  error. 

Mr.  R.  A.  Ayers,  Atty-Qen.  of  Virginia, 
tot  defendant  in  error. 

Mr.  OhirfJvetice  Watte  delivered  the  opin- 
ion of  the  court: 

This  case  cannot  he  distinguished  in  principle 
from  that  of  RoyaU  r.  Virginia,  116  U.  S.  572 
[29: 785].    The  demurrer  to  the  plea  is  an  ad- 
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mission  of  record  that  the  coupon  tendered  in 
payment  of  the  license  tax  was  genuine,  "and 
bore  on  its  face  the  contract  of  the  State  of  Vir- 
ginia that  it  should  he  received  in  payment  of 
all  taxes,  debts,  and  demands  due  said  State." 
This  shows  a  good  tender,  which  hrines  this 
case  within  the  ruling  by  this  court  In  the 
other. 

T7ie  judgment  qf  the  Supremo  (Jourt  of  Ap- 
peals of  the  State  of  Virgifiia  is  reversed  on  the 
auVtority  of  RoyaU  e.  Virginia,  supra,  and  the 
cause  remanded  for  further  proceedings,  not  »n- 
consistent  with  mis  opinion  and  the  judgment  in 
that  case. 
True  copy.   Test: 

James  H.  McKennej,  Clerk,  Sap.  Ooort,  U.  & 


VESTA  LAIDLY,  Appt.  I^'^'^l 

V. 

COLLIS  P.  HUNTINGTON  et  kU 
(8.  a  Reporter's  ed.  179-18S.) 

Bemowil  of  causee— separable  eontrocersy-~pe- 
tition  too  late,  after  hearing  on  demurrer, 

L  A  bill  for  as8l£rnment  of  dower,  flied  by  a  cft- 
Ixen  of  the  State  in  which  the  action  Is  brouRht, 
affainst  a  corporation  of  the  same  State,  holding 
toe  legal  title  to  the  land,  and  citizens  of  another 
State,  through  whom  the  corporation  immediately 
holds,  does  not  present  a  separable  controversy  to 
support  a  removal  of  the  cause. 

%.  A  petition  for  removal,  filed  after  a  demurrer 
bas  been  heard  and  sustained,  is  too  late. 

[No.  160.] 
Argued  March  22, 1887.  Decided  Apra  4, 1887. 

k  PPEAL  from  the  District  Court  of  theUnited 
A  States  for  the  District  of  West  Virginia. 
Reversed. 

The  history  and  facts  of  the  case  sufflcienUy 
appear  in  the  opinion  of  the  court. 

Mr.  J.  F.  Brown,  for  api)ellant. 

No  counsel  appeiu^  for  appellees. 

Mr.  Ohitf  Justice  Waite  delivered  the  opfai-     [  1  SO] 
ion  of  the  court: 

This  is  a  suit  begun  by  Vesta  Laidly,  a  citi- 
zen of  West  Virginia,  the  widow  of  Albert 
Laidly,  deceased,  on  the  20th  of  December, 
1881.  in  the  Chrcuit  Court  of  Cabell  County, 
West  Virginia,  against  C.  P.  Huntington  and 
Elizabeth  Huntington  his  wife,  citizens  of  New 
York,  and  the  Central  Land  Company,  a  West 
Virginia  corporation,  for  an  assignment  of 
dower  in  certain  land  in  that  county  conveyed 
by  and  for  Albert  Laidly  to  C.  P.  Huntington, 
and  afterwards  by  Huntington,  during  the  life 
of  Laidly,  to  the  Land  Company,  in  whose  pos- 
session it  was,  under  that  conveyance,  when 
tlie  suit  was  begun.  The  prayer  of  the  bill  is: 
1,  for  an  assignment  in  money,  to  be  estimated 
according  to  the  valuation  of  the  land  at  the 
time  of  the  alienation,  or  if  that  cannot  be 
done,  then,  2,  in  land.  Attached  to  Che  bill  as 
exhibits  are  copies  of  the  deeds  under  which 
the  conveyances  were  made  to  Huntington,  two 
of  which  purport  to  have  been  executed  by 
Laidly  ana  his  wife,  and  a  third  by  another 
person  who  held  titie  for  Laidly.  In  addition 
to  these  exhibits  there  is  a  copy  of  the  deed  by 
Huntington  and  wife  which  purpoi-ts  to  con- 
vey all  the  land  to  the  Land  Company. 

To  this  bill  a  Joint  demurrer  was  filed  by 
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lIuntiDgton  and  wife.  May  22,  1882,  and  a 
fleparate  demurrer  by  the  Land  Company.  The 
ground  of  each  demurrer  is  that  the  bill  is  not 
•ufflcient  in  law.  On  the  26th  of  the  same 
month  of  May,  these  demurrers  were  argued 
and  overruled  by  the  court,  "but  without  de- 
ciding upon  the  sufficiency  of  the  acknowl- 
edffments  to  the  several  exhibits  filed  with  the 
biU."  Thereupon  Mrs.  Laidly  moved  the  court 
to  dismiss  the  suit  as  to  Huntington  and  wife, 
to  which  they  objected.  This  motion  was 
argued  on  both  sides  and  submitted,  but,  be- 
fore a  decision  was  reached,  Huntington  and 
wife  presented  their  petition  for  the  removal  of 
the  suit  to  the  District  Court  of  the  United 
States  for  the  District  of  West  Virginia,  sitting 
in  Charleston,  having  circuit  court  powers,  on 
the  ground  "Uiat  there  is  a  controversy  in  said 
•uit  which  is  wholly  between  citizens  of  differ- 
ent States;  namely,  between  your  petitioners, 
who  fure  defendants  in  said  suit,  and  the  plain- 
tiff." After  the  presentation  of  this  petition, 
the  suit  was  docketed  in  the  district  court  upon 
an  order  to  that  effect  made  by  that  court  No- 
vember 1,  1882.  On  the  8th  of  November, 
Mrs.  Laidly  moved  that  it  be  remanded,  and 
this  motion  was  denied  November  11.  There- 
upon the  defendants  moved  for  leave  to  reargue 
the  demurrer,  and  this  motion  was  granted. 
On  the  10th  of  May,  1888,  the  court  refused 
Mrs.  Laidly  leave  to  dismiss  the  suit  as  to  the 
Huntingtons,  overruled  the  demurrers,  and 
dismissed  the.  bill.  From  that  decree  this  ap- 
peal was  taken.  The  grounds  now  relied  on 
for  reversal  are:  1.  the  refusal  to  remand;  and 
2,  the  overruling  of  the  demurrers  and  the  dis- 
missal of  the  biU. 

The  district  court  was  clearly  in  error  in  re- 
fusing to  remand.  There  is  no  separable  con- 
troversy In  this  suit,  and  Mrs.  Laidly,  thephun- 
tiff,  was,  when  the  suit  wasb^;un,  a  citizen  of 
West  Yirffinia,  and  the  Land  Company,  one  of 
the  defendants,  a  West  Virginia  corporation,and 
in  law  a  citizen  of  the  same  State.  As  the  legal 
title  to  tbe  land  was  In  the  Land  Company  at  the 
time  of  the  death  of  Albert  Laidly.  and  at  the 
time  of  the  commencement  of  the  suit,  the  Com- 
pany was  an  indispensable  party.  It  is  difficult 
to  see  how  Huntington  and  wife  were  even  prop- 
er parties,  for  according  to  the  bill  they  had 
parted  with  their  interest  in  the  land  during  the 
life  of  the  husband  of  Mrs.  Laidly,  and  there 
Is  uothinff  whatever  to  Indicate  that  wlien  the 
suit  was  brought  they  had  any  claim  whatever 
to  the  property.  The  whole  controversy  in  the 
case,  as  we  infer  from  the  argument  here,  is  as 
to  the  sufficiency  of  the  aclrnowledgments  by 
Mrs.  Laidly  of  the  deeds  to  Huntington,  which 
she  signed  and  sealed  with  her  husband,  to  bar 
her  dower.  Thayer  t.  I^fe  Association,  1 12  U. 
8.  717  [28:  864]. 

The  petition  was  also  filed  too  late,  for  it 
was  t^ter  the  case  had  been  heard  on  a  demur- 
rer to  the  bill  because  it  did  not  state  facts  suf- 
ficient to  entitie  the  complainant  to  the  relief 
prayed  for,  and  the  demurrer  sustained.  AUey 
V.  Nott,  111  U.  S.  472  [28:  491]. 

The  decree  is  reversed  on  the  single  ground 
that  the  suit  should  have  been  remanded  to 
the  state  court,  and,  without  passing  on  any  of 
the  other  questions  involved,  the  cause  is  remUr 
ted  to  the  District  Court,  with  instructions  to 
■end  it  back  to  the  state  court  as  a  suit  which 
W4 


had  been  improperly  removed,  and  of  which  the 
district  court  had  no  jurisdiction. 
Troeoopy.    Test; 

James  H.  MoKenney,  Ctork,  Sup.  OoorC,  U.  8L 


Z.  N.  ESTES  BT  AL.,  AppU,,  11831 

8.  H.  GUNTER  kt  au 

<8ee  8.  C.  Reporter*8  ed.  183-186u) 

Jurisdiction — amount  in  disput^-^assignment 
—preferred  creditors— biU  against  attaching 
ereditcn. 

This  court  has  Jurisdiction  of  an  appeal  from  m 
decree  dismissing  a  bill,  filed  by  preferred  credit- 
ors for  an  amount  in  excess  of  M,000  under  an  a»- 
■iirnment,  to  enjoin  a  sale  of  the  property  by  at* 
tachin^  creditors  and  to  establish  the  aasiffnmcnt 
with  itspreferenoes,  the  property  involved  exceed- 
ing $5,0(D  in  value. 

[No.  285.] 

Submitted  March  £8,  1887.    Decided  April  J^ 

1887, 

APPEAL  from  the  District  Court  of  theUnited 
States  for  the  Northern  District  of  Missis- 
sipjpi. 

On  motion  to  dismiss,     (herrvled. 

The  history  and  facts  of  the  case  sufficienUy 
appear  in  the  opinion  of  the  court. 

Mesare.  Edward  Mayes  and  H.  M.  Snl- 
llTan,  for  appellees,  in  support  of  motion. 

Mr.  Luke  E.  Wris^ht,  for  appellants^ 
contra. 

Mr.  C7U;^JtM«ie0  Watte  delivered  the  opin- 
ion of  the  coiurt: 

This  is  a  motion  to  dismiss,  on  the  ground 
that  the  value  in  dispute  does  not  exceed  |6,000. 
The  record  shows  this:  On  the  25th  of  March^ 
1882,  8.  H.  Gunter,  a  merchant  doing  business 
at  Sardis,  Mississippi,  being  unable  to  pay  his 
debts  in  full,  made  an  assignment  of  his  stock 
of  goods  on  hand,  and  the  debts  due  him  by 
notc  and  book  account,  to  8.  G.  8paio,  for  the 
benefit  of  his  creditors,  but  with  a  preference  in 
favor  of  Estes  &  Doan  to  the  amount  of  $10,000 
on  a  debt  due  them  of  $12,000  or  over.  Other 
creditors  to  a  much  smaller  amoimt  in  the 
aggregate  were  also  preferred.  The  stock  of 
goods  was  valued  at  over  $^2,000,  and  the  notes  r «  ^^ 
and  accounts  were  nominally  more  than  *- 
$25,000. 

A  day  or  two  after  the  assignment  Bickham 
A  Moore  and  three  other  firms  sued  out  writs 
of  attachment  on  their  respective  claims  against 
Gunter,  and  seized  the  assigned  property.  The 
attachment  in  favor  of  Bickham  d;  Moore  vraa 
first  issued  for  a  debt  of  $8,000,  and  levied  on 
a  part  only  of  the  stock. 

The  otlier  creditors  levied  on  that  taken  under 
this  prior  attachment,  and  also  on  the  rest. 
The  ground  of  tl)e  attachments  wsa  that  the  as- 
signment had  been  made  to  hinder  and  delaj 
croditors,  and  was  therefore  void. 

While  the  property  taken  under  these  at- 
tachments was  in  the  hands  of  the  sheriff^ 
Estes  &  Doan,  on  the  17th  of  Aprfl,  brought 
this  suit  against  Spain,  the  assignee,  the  several 
attaching  creditors,  and  the  other  preferred 
creditors,  to  enjoin  a  sale  of  the  property  under 
the  attachments,  to  have  a  receiver  appointed 
to  take  charge  of  the  property  and  convert  it 
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into  money  pending  tbe  salt,  to  hare  the  b»- 
■ignment  declared  valid  with  its  preferences, 
and  for  a  payment  to  Estes  A  Doan  of  the 
$10,000  to  which  they  were  entitled  according 
to  its  terms.  To  this  hill  none  of  the  defend- 
ants appeared,  except  the  attaching  creditors, 
and  they  filed  a  joint  answer,  in  which  they  set 
up  the  fraudulent  character  of  the  assignment. 
Spain,  the  assignee,  was  served  with  process, 
but  he  did  not  appear,  and  as  to  him  the  hill 
was  taken  for  confessed. 

Upon  the  filing  of  the  hiU  the  Inlunction 
prayed  for  was  granted,  and  a  receiver  ap- 
pointed to  take  charge  of  the  property  and  con- 
vert  it  into  money,  the  proceeds  to  ahidc  the 
event  of  the  suit.  From  an  afiSdaWt  of  that  re- 
oeiver,  filed  in  support  of  our  Jurisdiction,  it 
appears  that  he  has  already  realized  more  than 
$5,800,  which  has  heen  paid  into  the  registry 
of  the  court,  or  for  whicn  he  is  accountable. 

In  the  progress  of  the  cause  Estes  &  Doan 
voluntarily  dismissed  the  bill  as  to  all  the  at- 
taching creditors  except  Bickham  &  Moore,  and 
from  that  time  on  they  and  Spain,  the  assignee, 
were  the  only  defendants  in  court.  On  the  8d 
of  March,  Im,  the  court,  after  a  hearing  of 
[185]  the  cause,  "being  satisfied  that  complainants 
are  not  entitled  to  the  relief  sought,"  dissolved 
the  injunction  and  dismissed  the  bill.  From 
the  opinion  of  the  court,  which  has  been  sent 
up  with  the  transcript,  it  appears  that  this  was 
done  because  the  evidence  showed  that  the 
assignment  was  made  to  hinder  and  delay  cred- 
itors, and  was,  therefore,  void.  This  was,  of 
course,  equivalent  to  a  decision  that  Estes  & 
Doan  could  not  be  paid  their  preferred  debt  out 
of  the  fund  in  court  in  accordance  with  the 
terms  of  the  assi^ment  From  that  decree 
this  appeal  was  taken. 

The  suit  was  brought,  not  only  to  defeat  the 
attachment  of  Bickham  A  Moore,  but  to  estab- 
lish the  assignment  and  make  it  available  for 
the  payment  of  the  preference  in  favor  of  Estes 
A  Doan  to  the  extent  of  $10,000,  if  the  assigned 
property  produced  that  sum.  It  has  produced 
$5,900,  and  there  is  nothing  to  show  that  more 
may  not  be  realized  from  it  hereafter.  Spain, 
the  trustee,  is  a  party  to  the  suit,  and  the  effect 
of  the  decree  is  not  only  to  prevent  him  from 
raying  to  Estes  &  Doan  the  amount  claimed  by 
Bickham  A  Moore  under  their  attachment,  but 
anything  besides.  The  decree  is  not  that  Bick- 
ham A  Moore  be  paid  their  debt,  but  that  noth- 
ing be  paid  to  the  complainants.  The  distribu* 
uon  of  the  fund  in  court  is  to  be  made  hereafter 
^ft  !hw  and  Justice  may  require.  The  effect  of 
^  H'M  has  been  done  is  to  defeat  the  claim  which 
estes  &  Doau  have  set  up  in  their  bill,  and,  so 
-SI  .ns  now  appears,  it  matters  not  to  them  what 
•1i«po6ition  is  made  of  the  assigned  proper^. 
That  can  be  determined  he.\^ter  when  the 
rights  of  other  parties  shall  be  presented  in 
proper  form.  The  case  is,  therefore,  in  princi- 
)lc,  like  Shields  Y.  Tfiomas,  58  U.  S.  17  How.  8 
15:  981;  Market  Company  y,  ffofftnan,  101  TJ. 
J.  112  [25:  782];  The  Qmnemara,  108  U.  8.  754 
[26:  822];  Tha  Mamie,  105  U.  8.  778  [26:  987]; 
Jktviei  V.  OwWn,  112  U.  B.  86  [28:  6^. 
77te  moUan  to  diemiee  ie  overruled. 
True  copy.   Test: 

aamet  H.  McRennev*  Qerk,  Slip.  Ooort,  U.  & 
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BURLINGTON,    CEDAR   RAPIDS   AND     ll^^l 
NORTHERN    RAILWAY    COMPANY, 
Plff.  in  Err., 

CHARLES  DUNN.  By  'tvLi%  5tonb  Gou- 
HAN,  His  Guardian  ad  liten^ 

(See  B.  0.  Reporter's  ed.  18SL) 

Removal  ofeausee—practioe — motion  to  advance. 

This  court  grants  a  motion  to  advance  a  cause  in 
which  a  state  court  refused  to  grant  a  motion  to 
remove,  as  within  the  spirit  although  not  within 
the  letter  of  Rule  88. 

[No.  977.] 
Submitted  April  i,  18S7.  Decided  April  4, 1887. 

rj  ERROR  to  the  Supreme  Court  of  the  State 
of  Minnesota. 

Motion  to  advance  under  Rule  82.     Oranied, 

This  action  was  brought  by  defendant  in  er- 
ror in  a  state  court  of  Minnesota.  After  issue 
was  Joined  the  plaintiif  filed  a  petition  for  its 
removal,  which  the  state  court  refused  to 
grant  The  cause  was  then  tried,  the  trial  re 
suiting  in  a  verdict  and  Judgment  for  the  plaint- 
iff. The  court  below  having  affirmed  thia 
Judgment,  the  defendant  sued  out  this  writ  of 
error.  The  defendant  in  error  now  moves  to 
advance  the  cause  under  Rule  82,  on  the 
ground  that  the  question  presented  is  similar 
to  that  which  would  be  presented  had  the  cause 
been  removed  to  the  circuit  court  and  by  it  re- 
manded, and  either  of  the  parties  had  sued  out 
a  writ  of  error  to  review  the  ruling  of  that 
court. 

Mr,  C.  D.  0*Brieii,  for  defendant  in  error^ 
in  support  of  motion. 

No  counsel  appeared  for  plaintiff  in  error. 

Mr.  Ghitf  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

This  case  ia  within  the  spirit,  although  not 
within  the  letter,  of  Rule  82.  The  state  court 
refused  to  let  go  its  Jurisdiction  on  a  petitioi> 
for  removal,  and  the  Supreme  Court  of  the 
State  has  affirmed  the  ruling  of  the  trial  court 
to  that  effect.  The  only  question  for  our  con- 
sideration on  the  writ  of  error  is  whether  thi» 
decision  was  right  The  case  is  advanced,  to 
be  brought  on  for  hearing  in  tbe  way  provided 
by  Rule  82,  that  is  to  say,  under  the  rules  pre- 
scribed by  Rule  6  in  regard  to  motions  to  dis- 
miss writs  of  error  or  appeals. 


Tniecopy.    Test 


MoKenney*  COerk,  Soik  Oo»*ft.  U.  &. 


TOWN  OP  CONCORD,  Plff,  in  Err., 

«. 

SYLHA  J.  ROBINSON. 

(See  8.  a  Reporter's  ed.  ISS-ITB.) 


Municipal  bonds— power  t^ 
ties  to  issuestatutss^l 


Illinois  munieipaU^ 
of  1870. 


L  Mere  municipal  corporations,  oonetituted  fOr 
the  purpose  of  local  police  and  administration,  and 
having  the  power  of  levying  taxes  to  pay  all  pul>-> 
Uo  charges  created,  have  no  power  or  authorll/ 
to  make  and  utter  commercial  paper  of  any  kind,, 
unless  such  power  is  expressly  conferred,  or  clear- 


ly implied  from  same  power  expressly  given. 

2.  The  nilnois  Act  of  March  7,  ISifr,  authortslng 
certain  municipalities  to  appropriate  such  sums  or 
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money  w  tb&r  ihould  deem  proper  Jo  aW  In  tiie 
^nstraotton  of  the  OU«i«o.^panvflJe  and  Vto- 
eenneo  BaUxoad.  did  not  authorlM  ihe  Issue  of 
bonds  In  payment  of  an  appropriation  voted  for  toe 

**  sT^l^ds  In  question.  Issued  In  IWl  by  Pl^t- 
iff  in  error,  were  not  authorised  by  the  Ac*  ot  Feb- 
ruary 26,  lie8,sald  Ao«belnff  applicable  only  to  aids 
Toted and  granted  priortoltopMMe. 

4.  Said  bonds  were  not  authorized  by  the  Act  of 
March  24,  1800,  and  the  vote  by  the  electors  of  the 
Town  on  November  »,  1869,  In  favor  of  a  donation 
to  said  roed  upon  certain  conditions  with  which  the 
rallxoad  company  did  not  comply.  If  under  the  dr- 
eumstanoes,  the  authorities  ever  had  power  to  Is- 
sue the  bonds,  it  was  withdrawn  before  their  Issue 
by  the  Ckmstitutton  of  1870. 

[No.  161.] 
Argued  March  g4f  1887.  Decided  Ajnil  4, 1887. 

rr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 
Jlerened, 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Mesers.  BLenry  Decker,  Levoie  K  BUbee 
and  John  P.  Ahrene,  for  plaintiff  in  error: 

The  bonds  were  issuea  in  violation  of  the 
conditions  on  which  the  electors  voted  the  do- 
nntioD. 

The  proviso,  in  the  proposition  voted  upon, 
"was  a  condition  precedent  to  the  donation  tak- 
ing effect. 

ybrthemBankY.  Porter  Toionship,  110  U. 
8.  608  (28:  268);  JR.  R.  Co.  v.  Falconer,  108  U. 
8.  821  (26:  471);  Toten  of  Ooneord  v.  Savings 
Bank,  92  U.  8.  625  (28:  628). 

The  Act  of  February  26,  1869,  was  in  terms 
confined  to  appropriations  theretofore  made, 
and  has  been  held  unconstitutional.  Toion  of 
Middleport  v.  Aetna  L,  Ins.  Go.  82  III.  562. 

The  provisions  of  the  twelfth  section  of  the 
ninth  article  of  the  Constitution  of  1870  render 
the  bonds  void. 

Dill.  Mun.  Corp.  §  228;  AspinwaU  v.  Oomrs. 
Daviess  Go.  68  U.  8.  22  How.  864  (16:  "~ 
WadsiD&rth   v.    Supervisors,    102   U.   8. 
(26: 221);  Stoddard  v.  Oilman,  22  Vt.  568;P<?firf 
V.  Negus,  8  Mass.  280;  Stone  v.  Supervisors,  47 
111.  256;  Beckioith  v.  English,  61  El.  147. 

The  Constitution  of  1870  was  notice  to  the 
world  that  bonds  of  municipalities  dated  after 
July  2,  1870,  were  void,  unless  their  issue  had 
been  authorized  by  a  vote  of  the  electors  be- 
fore that  date. 

Wright  Y,  Bishop,  88  HI.  802. 

Mr.  George  A*  Sanders*  for  defendant 
In  error 

If  there  was  any  power  to  issue  the  bonds 
and  coupons,  even  though  coupled  with  con- 
ditions precedent,  shown  to  have  been  com- 
plied with  bv  the  town  officials,  whose  duty  it 
is  to  determine  this  fact,  the  bonds  must  be 
held  valid  in  the  hands  of  tibona  fide  purchaser 
and  owner  for  value,  before  maturity,  and  with- 
out notice  of  any  claimed  want  of  power  or 
insularity  in  their  issue. 

Nugent  v.  Supervisors,  86  TJ.  S.  19  Wall  841 
(22:  ^); Supervisors Y, Sshenek,nV. 8. 5 WaD. 
^  \  (18:  — -^  -  
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Qdpcke  V.  Dubuque,  68  IT.  8.  1 


Wall.  208 (17: 624);  Gouniv  ofGlayy.  Soei^fw 
Savings,  104  U.  8.  679  (26: 856);  Gommissioners 
etc,  V.  JanwHry,  94  U.  8.  202  «i4:  110);  Ander- 
son Go  T.  Beat,  118  U.  8.  227  (28:  966);  Pen- 
dleton Go.  T.  Amy,  80  IT.  8.  18  Wall.  806 
(20:  580);  Vem  Rosirop  v.  Madison,  68  U.  8.  1 
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Wall.  291  (17:  638);  Jfbnm  t.  Mbsmi  Oa.  % 
Blatchf .  722;  M^er  t.  Miucaiine,  68  U.  8.  1 
Wall.  884  (17:  664);  Kmn  Go.  v.  AspsmiDaU,  68 
U.  8.  21  How.  689  (16:  20Q;  EaH  Lincoln  t. 
Davenport,  94  U.  8.  801  (24:822);  Oolama  v. 
Eares,92TJ.  8.  484  (28:  519);  Town  of  Venice  y. 
Mwrdock,  Id.  494  (28:  688);  Qrand  GhuU  v. 
Winegar,  82  U.  8.  16  WalL  865  (21:  170);  Lin- 
cdnr.  Iron  Go.  108  U.  8.  412  (96:  618). 

The  supervisor  and  townderk  executiiuf  the 
bonds  and  coupons  are  found  by  the  evidence 
the  duly  elected  ofBdals  of  the  Town  of  Con- 
cord for  that  puipo8e,and  their  signatures  genu- 
ine, and  the  Town  is  estopped  from  denying 
their  acts  and  statements. 

Town  of  Windsor  t.  BaOett,  97  HI.  204; 
Brooklyn  v.  Ins.  Go.  99  U.  8.  862  (26:  41A; 
Marey  v.  Oswego,  92  U.  8.  688(28:  748);  iVopIs 
T.  Holden,  82  HL  98;  People  y.  Town  of  Bdrp, 
67  HI.  62. 

The  recitals  are  that  they  were  issued  under 
and  by  virtue  of  a  law  of  Hlinois.  8och  re- 
citals import  a  compliance  with  the  statute, 
and  the  Township,  according  to  the  uniform  de- 
cisions of  this  court,  is  estopped  to  assert,  as 
against  a  bona  fide  holder,  that  such  recitals  are 
untrue. 

Bonham  t.  Needles,  108  U.  8.  648  (26:  451); 
Buchanan  v.  Litchfield,  102  U.  8.  278  (26:188); 
CcHoma  v.  Eaves,  supra. 

A  popular  election  having  been  held,  and  a 
majority  of  votes  cast  in  favor  of  the  applica- 
tion, it  may  be  conceded  that  payment  of  the 
appropriiUion  could  lawfully  have  been  made 
in  town  bonds  instead  of  money,  if  the  dona- 
tion itself  was  authorized. 

Town  of  Goncord  v.  Savings  Bank,  92  U.  8. 
629  (28:  my,  Fairfield  y.  Cofinty  of  OallaHn, 
100  U.  8.  47  (25: 544);  Gouniy  cfGlay  v.  Society 
for  Savings,  supra. 

The  bonds,  as  far  as  the  power  is  concerned, 
may  have  been  issued  under  eitiier  of  the  Acts 
of  March  7, 1869,  of  March  24, 1869,  or  Febru- 
ary 6, 1869,  as  all  gave  power,  and  were  in  ex- 
istence when  the  vote  was  taken,  the  bonds  exe- 
cuted and  delivered.  The  recital  of  the  Act  of 
March  7, 1867,  does  not  lunft  or  bind  the  pur- 
chaser or  holder  to  that  Act  alone  for  the  power 
to  iame  the  bonds.  It  is  sufficient  for  a  bcmafids 
holder  that  the  power  existed,  and  both  courts 
and  purchasers  may  look  beyond  the  recitals 
for  tne  power  to  issue  the  bonds. 

Gommissioners  v.  January,  94  U.  8.  204 
(24:  111);  Anderson  Go.  y.  Beat,  supra;  BurrY. 
Ghariton  Gounty,  2  McCraiy,  608;  Town  of 
Keithsburg  v.  FHck,  84  HI.  406. 

Mr.  Justice  H&rlan  delivered  the  opinion  of 
the  court: 

This  is  an  action  upon  negotiable  coupon 
bonds  signed  by  the  supervisor  and  clerk  of  the 
Town  of  Concord,  a  municipal  corporation  ex- 
isting under  the  township  organization  law  of 
Hlinois.  They  were  executed  in  1871.  Each 
bond  purports,  upon  Us  face,  to  have  been  "is- 
sued unda  and  bv  virtue  of  a  law  of  the  8tata 
of  Hlinois  to  authoriase  cities,  towns  or  town- 
ships  within  certain  limits  to  appropriate 
moneys  and  levy  a  tax  to  aid  the  construcdoii 
of  the  Chicago,  Danville  and  Yincennes  Rail- 
road,"  and  pledges  the  faith  of  the  Township 
for  the  payment  of  the  principal  and  interest. 
The  Act  here  referred  to  was  passed  March  7, 
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1887.  1  Pii  Lain,  m.  1887,  p.  843.  It  au- 
thorizes all  incorporated  towns  and  cities,  and 
towns  acting  nnoer  the  township  organization 
law,  within  certain  territorial  Umits  (wliichin- 
chides  the  Town  of  Concord),  to  appropriate 
snch  soms  of  money  as  they  deem  proper  to  the 
Cliicago,  Danyille  and  Yincennes  Kailroad 
Company  to  aid  in  the  construction  of  its  road, 
'to  be  paid  to  s^d  company  as  soon  as  the  track 
of  said  road  shidl  have  been  located  and  con- 
fltnicted  ibmaf^  said  d^,  town,  or  township, 
vespectiTely;''  provided,  the  appropriation  is 
first  sustained  at  the  polls  l^a  majority  of  the 
electois  of  the  mnnicipali^.  The  Act  author- 
ized and  reqidred  the  authorities  of  said  town- 
sihips,  towns  or  cities,  respectively,  '*to  levy 
sma  collect  ataz,  and  make  sach  provisions  as 
mny  be  necessary  and  proper  for  the  prompt 
payment^  of  the  approprianon.  It  neitner  ex- 
pressly nor  by  impucaaon  invested  the  munici- 
pal corpGram)ns,  embraced  by  its  provisions, 
with  the  power  to  issue  commercial  paper  in 
payment  of  an  appropriation  so  voted.  We 
tidd  in  Claiborne  Vounty  v.  BrookB,  111  U.  8. 
400,  408  [28: 470, 472]--which  was  decided 
after  the  judgment  below  was  rendered— that 
"mere  political  bodies,  constituted  as  counties 
are  for  the  purpose  of  local  police  and  adminis- 
tration, and  having  the  power  of  levying  taxes 
to  pay  all  public  charges  created,  have  no  power 
or  authority  to  make  and  utter  commercial 
paper  of  any  kind,  unless  such  power  is  ex- 
pressly conferred  upon  them  by  law,  or  clearhr 
implied  from  some  power  expressly  given  which 
cannot  be  fairly  exercised  without  it"  No  such 
implication  arises  from  the  grant  to  a  municipal 
corporation  of  power  to  mpropriate  moneys  in 
aid  of  the  construction  ox  a  railroad,  accom- 
panied by  a  provision  directing  the  le^  and 
collection  of  taxes  to  meet  such  appropriation, 
and  prescribing  no  other  mode  of  piayment 
WdU  V.  aupervisan,  102  U.  8.  825,  881-2 
[28: 122, 1241;  Ogdm  v.  Ominty  eflkmen.  Id. 
«84,888r28:  288,  288].  The  provision  in  the 
Act  of  1887  that  the  money  should  be  paid  as 
soon  as  the  road  was  located  and  constructed 
through  the  dty,  town,  or  township  voting  the 
appropriation,  U  inconsistent  with  the  idea  that 
auch  appropriation  could  be  met,  in  the  first  in- 
stance,  by  negotiable  bonds  which  might  pass 
into  the  hands  of  bona  fide  holders  for  value, 
and  become  bhiding,  whether  the  road  was  or 
not  so  located  or  constructed. 

The  clause  requiring  such  provisions  to  be 
made  as  are  necessary  uid  proper  for  the  prompt 
payment  of  the  appropriation  has  reference 
only  to  the  collection  and  application  of  taxes 
levied  to  meet  the  appropriation. 

For  these  reasons  the  court  erred  in  holding 
that  the  validity  of  the  bonds  was  sustained  by 
the  Act  of  March  7, 1887. 

The  suggestion  that  the  bonds  were  author- 
ized by  the  Act  of  February  28,  1889,  8  PrL 
Laws  m!  1880,  p.  866,  entiUed  "An  Act  to  Le- 

Silize  Certsin  Aids  Heretofore  Voted  and 
ranted  to  Aid  in  the  Construction  of  the  Chi- 
cago, Danville  and  Yincennes  Railroad,"  is 
without  force.  That  Act,  by  its  very  terms, 
baa  reference  only  to  aids  voted  and  granted 
prior  to  its  iwssage.  The  aid  in  the  present  case 
was  voted  subsequently. 

8.  Nor,  in  our  Judgment,  can  the  bonds  be 
aostained  as  valid  obligations  of  the  Town  by  the 
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provisions  of  the  Act  of  Maidi  24»  1888,  8Fri.  ri  oai 
Laws  DL  1889,  p.  858.  entitled  "An  Act  to  ^^"^ 
Enable  Towns,  Townships,  Cities  or  Counties 
along  the  Une  of  thu  Chicago,  Danville  and 
Yincennes  Railroad  to  Contribute  Towards  the 
Construction  of  Said  Railroad."  The  first  sec- 
tion of  that  Act  authorises  the  several  ooutOieB 
through  which  the  road  shall  pass,  by  action 
of  the  board  of  supervisors,  or  by  action  of  the 
county  court  in  counties  notactingunder  town- 
ship organization,  to  make  appropriations  or 
loan  their  credit  in  such  sums  and  upon  such 
terms  and  conditions  as  they  deem  proper,  to 
aid  in  the  construction  of  such  road;  pro- 
vided, the  appropriation  is  first  voted  by  the 
electors.  The  second  section  provides  that  "the 
legal  voters  of  any  town,  township  or  dty 
along  the  line  of  said  railroad,  whether  said 
raihoad  shall  run  into  or  through  said  town, 
township  or  dty,  or  not,  may,  by  a  major- 
ity of  the  legal  voters  voting  at  any  decaon 
hdd  for  the  purpose,  make  appropriations  or 
donations  to  aid  in  the  construction  of  said  rail- 
road, and  the  proper  authorities  ehaU  Uny  and 
eoUeet  taxes,  in  the  manner  that  other  taxes  are 
levied  and  collected,  to  promptly  meet  any 
obligations  assumed  undir  ana  ay  virtue  of 
this  Act." 

The  fourthsectionprovitetfiat  'the  author^ 
ities  of  any  township,  town  or  dty — sudi  town- 
ship, town  or  dty  navinff  voted  to  contribute 
aid  m  the  construction  of  said  railroad— may 
borrow  money  to  promptly  meetsudi  contribu- 
tion, and  issue  bonds  of  sudi  township,  town 
or  dty,  »  »  »  and  shidl  have  power  to  levy 
and  coUect  such  taxes  as  may  be  necessary  to 
pay  accruing  interest  or  pay  the  prindpal  sum." 
Tms  last  section,  it  is  contended,  gave  the  su- 
pervisor and  town  clerk  of  Concord  authority 
to  issue  negotiable  bonds  in  payment  of  the  ap- 
propriation or  contribution  voted  by  the  Town- 
ship of  Concord.  In  this  view  we  do  not  con- 
cur. 

The  Constitution  of  nUnds  adopted  in  1870 
provides  that  "No  county,  city,  township  or 
other  munidpality  shall  .ever  become  sub- 
scriber to  the  capital  stock  of  any  railroad  or 
1)rivate  corporation,  or  make  donation  to  or 
can  its  creait  in  aid  of  sudi  corporation:  Pro- 
vided, howewr.  That  the  adoption  of  this 
artide  shall  not  be  construed  as  affecting  the 
right  of  any  such  municipality  to  make  such 
sm)scriptions  or  donations,  Chicago  A  lotoa  R.  [IM] 
B.  Co.  V.  Pinchney,  74  DL  277;  FairfiOd  v. 
County  ef  OaUatin,  100  U.  S.  60  [26:  646], 
where  the  same  have  been  authorized,  under  ex- 
isting laws,  by  a  vote  of  the  people  of  such 
municipalities  prior  to  such  aaoption."  The 
corporate  authorities  of  Concord — the  electors 
of  the  Township— voted  November  20, 1869,  hi 
favor  of  levying  a  tax  for  the  purpose  of  raising 
the  sum  of  1^.000  in  two  years,  "to  be 
donated  to  the  ^ncennes,  Danville  and  Chi- 
cago Railroad  Company  (meaning  the  Chicago, 
Danville  and  Yincennes  Railroad  Company), 
provided  said  company  run  said  railroad 
through  the  Yillagesof  Concord  and  Sheldon." 
The  road  wss  never  constructed  into  or  through 
either  of  said  vfllam.  It  did  not  touch  eitiier 
township;  nor  dia  the  doctors  of  Concord 
Township  ever  vote  upon  the  subject  of  issuing 
bonds  in  payment  of  tbe  donation  so  voted.  If, 
under  these  circumstances,  the  anthorities  of 
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that  Township  erer  had  power,  under  the  Act 
of  March  24, 1869,  to  issue  bonds  to  meet  that 
donation,  that  power  was  withdrawn  by  the 
Constitution  of  1870  before  the  bonds  in  suit 
were  issued.  The  section  of  that  instrument 
relating  to  municipal  subscriptionB  to  railroad 
corporations  went  into  operation  July  2, 1870. 
LauisviUs  ▼.  Saoinga  Bank.  104  U.  &  460  [26: 
77S];  SchaU  t.  Bmoman.  62  HI.  821.  Since 
that  day  no  municipal  corporation  of  BUnois 
lias  possessed  authority  to  aubscribe  to  the 
stock  of  a  railroad  or  pnTate  corporation,  or  to 
make  donations  to  or  loan  its  criedit  U>  them, 
except  that  a  subscription  or  donation,  law* 
fully  voted  by  the  people  before  the  adoption 
of  that  section,  could  be  completed  upon  the 
terms  and  conditions  approved  by  the  electors. 
There  is  no  saving  of  the  right  or  such  corpo- 
ration to  loan  their  credit  to  railroad  corpora- 
tions, where  such  loan  of  credit  was  not  em- 
braced in  a  vote  previously  taken,  under  ex- 
isting laws,  and  which  was  favoraUe  to  a  sub- 
scription of  stock  or  a  donation.  The  Town- 
ship  of  Concord  voted  a  donation  merely,  to  be 
met  by  taxation  within  the  period  of  two  years, 
and  to  be  paid  if  the  railroad  was  constructed 
through  the  Villages  of  Concord  and  Sheldon, 
and  not  a  donation  to  be  met  by  interest  bear- 
ing bonds  covering  a  period  of  ten  years.  Some 
ouestion  is  made  as  to  whether  Uie  Township 
did  not,  by  the  vote  at  the  special  election  of 
June  80, 1870,  lawfully  rescind  the  vote  of  No- 
vember 20,  1869.  Upon  that  question  we  ex- 
press no  opinion;  ana  it  may  be  assumed,  for 
the  purposes  of  this  case,  that  the  election  of 
June  80,  1870,  did  not  affect  the  legal  right  of 
the  railroad  company  to  daim  the  donation 
voted  November  20,  1869,  upon  the  terms  and 
conditions  annexed  thereto  by  the  electors. 
But  that  is  the  utmost  the  company  could  have 
claimed.  It  certainly  could  not,  prior  to  the 
adoption  of  the  Constitution  of  1870,  have  de- 
manded, as  of  right,  that  bonds  be  issued;  for 
the  people  did  not  vote  for  issuing  bonds,  and 
the  Act  of  March  24, 1869,  did  not  make  it  im- 
perative upon  the  township  authorities  to  issue 
bonds  to  meet  a  donation.  It  only  declared 
that  they  "map  borrow  money  »  »  ♦  and  issue 
bonds,"^and,  in  that  wayj)ay  the  contribution 
which  had  been  voted.  The  Constitution  took 
away  all  power  to  impose  upon  the  town- 
ship any  greater  burdens  than  the  people  bad 
by  vote  lawfully  assumed  under  the  exist- 
ing statutes.  These  bonds  were  Issued  in  1871. 
Purchasers  were  bound  to  know  that  neither 
the  Act  of  1867.  under  which  thev  were  issued, 
nor  the  Act  of  February  26.  1869,  conferred 
authority  to  issue  them.  If  they  purchased 
them  in  the  belief  that  the  recital  in  the  bonds 
of  the  Act  of  1867  was  a  mere  mistake,  and 
that  the  Act  at  March  24,  1869  gave  the 
requisite  authorinr,  they  were  informed  by  the 
latter  Act  that  the  township  authorities  were 
not  ttbli^  to  issue  them,  and,  by  the  Consti- 
mkm  01  1870,  that  the  power  to  do  so  was 
<mjm  away.  They  were  oound  to  know  that 
te  power  of  the  Township,  after  July  2, 1870, 
Tas  restricted  by  the  Constitution  to  a  comple- 
tion of  such  subscription  or  donation  as  had 
been  lawfully  voted  before  that  date;  if  not 
upon  the  precise  terms  and  conditions  attached 
thereto  1^  the  vote  of  the  people,  upon  audi 
terms  as  did  not  increase  the  burden.  The 
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bonds  contain  no  recital  that  they  are  issued 
pursuant  to  a  vote  of  the  people  had  before  the 
adoption  of  the  Constitution  of  1870.  and  there 
is,  consequently,  no  pretense  to  say  that  the 
Township  is  estopped  to  deny  the  authority  of 
its  supervisor  ana  derk  to  execute  them.  Orow 
T.  Oxford,  119  U.  8.  216  [ante,  888]. 

If  it  be  susgested  that  the  railroad  company  [1711 
acquired  a  ngfat,  by  the  vote  of  Novemb^  20, 
1869,  which  Uie  Constitution  of  1870  could  not 
affect,  the  answer  is  that  the  company,  in  it* 
acceptance,  June  20,  1870,  of  the  oner  of  town- 
ship aid,  stated  that  it  would  construct  the 
road  pursuant  'to  the  terms  and  conditions 
voted  Dy  said  town,"  which  did  not  include  the 
issuing  of  negotiable  bonds.  Besides,  the  Con* 
stitution  saved  whatever  rights  were  acqidred 
by  the  company  under  that  vote;  for,  ft  left 
untouched  tne  authori^  of  the  Township  to 
complete  the  donation  to  the  company  accord- 
inff  to  the  terms  upon  which  it  was  voted.  It 
oiuy  withdrew  from  the  Township  the  power 
to  moke  new  subscriptions  or  donations,  or  to 
loan  its  credit  to  a  railroad  or  private  corpora- 
tion, a  power  which  the  Township  haa  not 
agreed,  prior  to  July  2, 1870,  by  vote  or  other- 
wise, to  exert  in  behalf  of  the  railroad  com- 
pany. In  the  interpretation  we  have 
upon  the  foregoing  section  of  the  State  i 
tution,  we  are  sustained  by  the  judg 
the  Supreme  Court  of  Illinois  in . 
uEtna  Ltfelfu,  Co,  82  Dl.  668.    See 

SnvHiU  V.  Comra,  qf  Daviess  €h,  68  U. 
ow.  864  [16:  296]:  Wadtwor^r.  Bupenison^ 
102  U.  S.  684  [26:  221]. 

Upon  the  whole  case,  and  without  suggest- 
ing other  grounds  upon  which  the  condnsion 
we  have  reached  may  rest,  we  are  of  opinion 
that  the  bonds  hi  suit  are  not  valid  obUntions 
of  the  Town,  notwithstanding  the  plaintiff  pur- 
chased them  before  maturity,  without  notice  of 
any  defense  thereto. 

Thejudgmeni  i$  reversed,  with  direeUons  to  em- 
tor  a  judgment^  on  Uu  spedalfinding  qf facts,  for 
the  dtfendant;  it  is  so  ordered. 

True  copy.  Test- 

James  H.  MoKenne j,  Oerk,  Sap.  Ooortt  U.  8. 


JAMES  C.  FARGO,   As  President  of  the  1230] 
MjESOHAsrrs    Dispatch   T&ahbpobtatiov 
CoMPAirr,  JP^.  in  Err., 

WILLIAM  C.  STEVENS.  As  Anditor-Oea» 
eral  of  The  Statb  of  Migexoah. 
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Constitutional  km-^nt&rstats 
on  gross  receipts  qfrailroadi  engaged  in,  wftL 

*1.  A  state  etatate  whieh  levies  a  tax  upon  Use 
gross  reoeiptB  of  railroads  for  the  oarnage  o^ 
trelslitB  and  paoBensers,  into,  out  of«  or  ^" 
the  State,  is  a  tax  upon  oommeroe  i 
States,  and  therof ore  void. 

a.  while  a  State  may  taj 

wttUntheState,  after  ithasi 

of  oompensatlonforoarrylivpenonsar  ] 


throng^ 


tax  ttie  moner  aotuallsr 


as  it  maj  tax  ottier  money  or  pfoiwlj 

Umits,  a  tax  upon  reoeipls  for  this  das  of  car- 
riage speotftiwTly  is  a  tax  upon  the  oommeroe  oa^ 
of  whidh  itarises;  and.  If  that  be  Intontate  ooni. 
meroe,  it  Is  void  underilie  Gonstitixtion. 

•Head  notea  bgr  Jfr.  JusMes  lDu.nL 
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SL  The  States  cannot  be  permitted  underttae  raiae 
of  a  tax  upon  busineas  tnuuaoted  wltbin  their  bor- 
ders, to  Impose  a  burden  upon  commerce  amon^ 
tlie  Statea,  when  the  business  so  taxed  Is  Itself  In- 
tentate  commerce. 

[No.  842.] 

Submitted  Dee.  9, 1886.    Decided  Aprii  4. 1887, 

r\  ERROR  to  the  Supreme  Court  of  the  State 
of  Michigan.    Benereed, 

The  history  and  facts  of  the  case  appear  in 
the  opinion  ox  the  court. 

Mr.  Ashley  Pond,  for  plaintiff  in  error: 

Taxation  by  the  State  of  Michigan,  of  an  as- 
aociation  organized  and  domiciled  in  the  State 
of  New  York,  based  upon  the  estimated  gross 
eamines  of  its  cars  within  the  State  of  Michi- 
gan, while  en^ged  solely  in  traffic  which  cross- 
es the  state  line,  such  earnings  being  also 
received  and  possessed  by  sueh  association  in 
the  State  of  New  York,  operates  as  a  regula- 
tion of  commerce,  is  extraterritorial  and  void. 

It  is  respectfully  submitted  that  the  recent 
cases  of  Gloucester  Ferry  Co.  v.  Pa.  114  U.  8. 
196,  and  Pickard  v.  PuUrruin  Southern  Oar  Co. 
117  U.  S.  84  (29: 158,  785),  and  the  principle  of 
Wabakh ete.R.  R.  Oo.y.  lUinot'e,  decided  October 
25,  1886  {anU,  244),  are  decisive  of  the  case  at 
bar. 

Interstate  communication  cannot  be  restrict- 
ed; and  the  terms  upon  which  commerce  may 
be  engaged  in  cannot  be  prescribed  by  state 
authority. 

Gibbons  ▼.  Ogden,  22  U.  S.  9  Wheat.  1  (6: 
12S);  Broum  ▼.  Maryland,  25  U.  S.  12  Wheat. 
419  (6:  678);  Passenger  Cases,  48  U.  S.  7  How. 
283  (12:  702);  Henderson  v.  MayorJ^  U.  8. 269 
<23:  548);  ffead  Money  Cases,  112  U.  S.  580  (28: 
798). 

The  tax  cannot  be  sustained  as  a  tax  upon 
the  property  of  the  company  within  the  State. 
The  company  has  no  property  taxable  within 
the  State.  Its  cars  are  within  the  State  only  in 
transit  whileengaffed  in  interstate  transportation 
or  commerce.  They  cannot  be  there  taxed  as 
property,  being  owned  in  New  York. 

Mays  V.  Pacific  Mail  Steamship  Co.  58  U.  S. 
17  How.  596  (15: 254). 

The  tax  cannot  be  sustained  as  a  tax  upon 
the  business  of  the  company,  for  that  business 
Is  not  local  but  is  interstate,  and  is  wholly  be- 
yond state  regulation. 

The  cases  of  Wiggins  Ferry  Co.  v.  East  St. 
Louis,  107  U.  S.  365  (27:  419),  and  Gloucester 
Ferry  Co.  v.  Pa.,  supra  illustrate  the  difference 
between  a  valid  tax  upon  the  property  of  a  do- 
mestic conx>ration  engaged  in  interstate  com- 
merce, and  an  invalid  tax  upon  the  business  of  a 
foreign  corporation  engaged  solely  in  interstate 
commerce. 

See  also  Moron  v.  JKnp  Orleans,  112  U.  S.  69 
<28:658). 

The  tax  cannot  be  sustained  as  an  exercise  of 
the  restrictive  power  of  the  State  over  foreign 
corporations;  for  Uiider  that  power  there  can  be 
BO  regulatioD  of  commerce  by  the  State. 

The  Supreme  Court  of  Michigan  fails  to  dis- 
Unguiflh  uiis  case  from  that  of  State  Tax  on 
BMwag  Gross  Receipts,  82  U.  S.  15  Wall.  284 
(21 :  16^,  in  which  a  tax  on  the  gross  receipts  of 
a  Pennsylvania  company,  which  had  been  act- 
ually garnered  into  its  treasury  in  that  State, 
was  in  question. 

The  court  also  specifically  declares  the  tax  to 
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be  one  upon  business  done  in  the  State,  and 
deems  it  within  the  purview  of  Otbome  r.  Mobile, 
88  U.  S.  16  Wall.  479  (21:  470),  without  distin- 
guishing  that  the  license  in  that  case  was  of  a 
business  carried  on  in  the  City  of  Mobile,whicb 
was  entirely  local  in  its  nature. 

Mr.  Edward  Bacon  with  Mr.  Moses  Tag- 
gart,  Atty-Gen.  of  MicJdgan,  for  defendant  in 
error: 

There  are,  in  the  different  States  of  the  Union, 
two  well  known  systems  of  railroad  taxation: 
one,  such  as  that  used  in  Tennessee,  according 
to  a  valuation  (see  State  R.  R.  Tax  Vases,  92  XL 
S.  601,  603  (23:  669);  the  other,  such  as  that 
used  in  Michigan,  accordinc;  to  gross  receipts,  a 
small  percentage  thereof  being  taken  by  the 
State  annually  as  specific  taxes  in  lieu  of  all 
other  taxation. 

Howell's  Statutes  of  Michigan,  chap.  90,  en- 
titled Commissioner  of  Railroads,  §  1,  being  § 
8291  of  said  statutes;  State  Treasurer  v.  Audi- 
tor-Gen.  46  Mich.  231,  232;  Chicago  etc.  R.  Oo.v. 
Auditor-Gen.  53  Mich.  79.  See  also  State  R. 
R.  Tax  Cases,  92  U.  S.  611(28: 666). 

Is  it  true  that  the  Merchants  Dispatch  Trans- 
portation Company  did  not  carrv  on,  in  the 
State  of  Michigan,  any  business  liable  to  state 
taxation  ? 

OOome  V.  Mobile,  88  U.  8.  16  Wall.  479  (21: 
470);  Telegraph  Co.r.  Texas,  105  U.  8.  464 (26: 
1068). 

The  laws  of  New  York,  under  which  the  bill 
states  that  the  complainant  was  organized  and 
was  taxed,  include  statutes  of  the  same  force 
and  effect  as  the  Michigan  Statute  complained 
of  in  the  bill;  and  a  decision  in  the  complain- 
ant's favor,  against  the  Michigan  Statute,  would 
entitle  it  to  a  decision  in  its  favor  against  the 
New  York  Statute,  so  far  as  interstate  com- 
merce is  concerned. 

The  Court  of  Appeals  of  the  State  of  New 
York  has  declared  the  validity  of  these  statutes. 

People  V.  ffome  Ins.  Co.  92  N.  Y.  846;  Peo- 
ple V.  FquitabU  Trust  (h.  96  N.  Y.  394^396; 
People  V.  Gold  etc.  Td.  Co.  98  N.  Y.  78. 

The  Act  No.  152  of  the  Laws  of  Michigan  for 
1888  (also  New  York  Statutes  and  similar 
statutes  of  other  States),  was  enacted  in  reliance 
upon  principles  recognized  by  the  decision  of 
this  court. 

Oibome  v.  Mobile,  supra. 

The  complainant  has  been  claiming  and  ex- 
orcising extensively,  in  Michigan,  nanchises 
granted  by  the  laws  of  New  York. 

No  good  reason  can  be  shown  why  the  State 
which  creates  important  corporate  franchises 
for  commercial  corporations  should  have  a  right 
to  tax  the  exercise  thereof,  while  at  the  same 
time  another  State,  wherein  the  same  franchises 
are  assumed  and  exercised  (to  a  greater  extent 
perhaps,  and  with  more  profit  than  elsewhere) 
shoula  be  forever  powerless  to  tax  such  fran- 
chises or  business  carried  on  In  the  exercise 
thereof. 

Baltimore  etc.  R.  R.  Co.  v.  Koontz,  104  U.  S. 
11  (26:  644);  SUmev.  Bl.  Cent.  R.  R.  Co.  116  U. 
S.  352  (29: 651);  Ckinada  S.  R.  R.  Co.v.  Gebhard, 
109  U.  S.  537  (27: 1023);  StaU  Tax  on  R.  Gross 
Receipts,  82  U.  S.  15  WalL  296  (21: 168);  Minot 
T.  Philadelphia  ete.  R.  R.  Co.  85  U.  S.  18  Wall. 
231  (21:  896);  St.  Clair  v.  Oox,  106  U.  S.  857  (27: 
225);  Diamond  Match  Co.  v.  Powers,  51  Mich. 
148;  Talcott  v.  McCormick  Harvesting  Machine 
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Co,  51  Mich.  7;  OoeY,  Errol,  116  U.  S.  524(89: 
717);  TeUgrafh  Oo.Y.Texoi,  106 U.  S.  464-5  and 
Belfs  T.  Bundle,  108  U.  S.  225-6(26: 1068;  839); 
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Baltimore  d  0.  B.  B,  Ch.  y.  Md.  88  U.  8. 
Wall.  456  (22:  678). 

Qloneeiter  Ferry  Ch.  v.  Pm.  114  U.  8.  196 
(29:  158),  is  relied  upon  l^  the  plaintiff  in 
error;  but  the  deddon  of  no  issue  joined  in 
that  case  can  be  relevant  here.  The  Glou- 
cester Feny  Company  was  doine  no  more 
business  in  FennsylTama  than  any  foreign  cor- 
poration owning  a  line  of  steamships  carrying 
on  commerce  oetween  European  ports  ana 
Philadelphia.  It  merely  obtamed  a  lease  of  a 
sufficient  landing  place  on  the  Pennsylvania 
shore;  114  U.  8.  205  (29: 162),  and  on  page  203 
this  court  uses  the  following  language: 

"The  business  of  landing  and  receiving  pas- 
sengers and  freight  at  the  wharf  in  Philadelphia 
is  a  necessary  incident  to,  indeed  is  a  part  of, 
their  transportation  across  the  Delaware  River 
from  New  Jersey.  Without  it  that  transpor- 
tation would  be  impossible.  Transportation 
implies  the  taking  up  of  persons  or  property  at 
some  point  and  puttmg  them  down  at  anouer. 
A  tax,  therefore,  upon  such  receiving  and  land- 
ing of  passengere  and  freight  is  a  tax  upon 
their  transportation;  that  is,  upon  the  com- 
merce between  the  two  States  involved  in  such 
transportation." 

The  case  of  Pickard  v.  Pullman  Southern 
Car  Co,  117  U.  8.  84  (29:  785),  is  distinguish- 
able. In  that  case  the  company  bad  no  office 
in  the  8tate  (Tenn.)  through  which  its  can  ran. 

A  corporation  which  seeks  hj  iis  agents  to 
establish  a  domicil  of  business  m  a  State  other 
than  that  of  its  own  creation  must  take  that 
domicil,  subject  to  Uie  reeponsibilities  and  bur- 
dens imposed  by  the  laws  which  it  finds  in  force 
there. 

Atiy-Om.  v.  Bap  State  Min,  Co,  99  Mass.  158; 
Bicker  y,  American  eU.  Co.  140  Mass.  850;  Oar- 
ran  Iron  Co.  y.  IfeLaren,  5  H.  L.  Cas.  416, 449. 

The  Tennessee  Statute  imposing  the  tax  in 
Pickard v.PuUmanSoutliem  Oar  (h,  8upra,w9B 
objectionable  because  it  purported  to  make  en- 
tirely illegal  certain  interstate  conmierce,  except 
on  payment  of  the  license  fee  as  a  condition 
precedent,  and  was  therefore  no  better  than  a 
statute  to  coUect,  at  the  state  line,  duties  on  in- 
terstate commerce. 

The  method  of  ascertaining  taxes  measured 
by  gross  receipts  has  been  approved  bv  this 
court  and  by  the  Supreme  Court  of  Michigan. 

SiaU  Iks  an  Bailioay  Qrass  Beeeipte,  82  U.  S. 
15  Wall.  284  (21: 164);  DOanoare  B,  B.  Tax,  85 
U.  S.  18  Wall.  206  (21:  888);  EHeB,  Ob.  v.  Pa. 
88  U.  S.  21  WaU.  492  (22:  595);  State  Treasurer 
y.  Auditor-Gen.  46  Mich.  231,  232;  Chicago  etc. 
B.  Co.  y.  Auditor-Gen.  58  Mich.  79.  In  this 
connection  see  Woodrv^  v.  Parham^  75  U.  8.  8 
Wall  128  (19:  882);  Savinge  Society  v.  Coite,  78 
U.  8.  6  Wall.  594  (18:  897);  Provident  Sav.  In- 
stitution v.  Maes,  78  U.  8.  6  Wall.  611  (18:907). 

Summary.  The  tax  in  question  is  valid  for 
the  following  reasons: 

The  tax  is  on  business  done  in  the  exercise  of 
corporate  franchises,  introduced  by  permission 
of  the  State  of  Michigan. 

The  tax  is  on  such  business  done  by  means 
of  the  complainant's  permanently  established 
local  agents  and  offices  in  Michigan,  witheveiy 
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facility  for  carrying  on  business  between  place* 
within  the  State;  whenever  profitable. 

The  tax  is  necessary  to  the  safety  of  the  State's 
revenue,  from  railroad  companies  and  express 
companies. 

The  tax  is  upon  railroad  business  so  affecting 
and  controlling  public  interests  of  the  people  ot 
the  State  of  Michiffan  that  such  business  ought 
not  to  escape  taxation  in  the  State. 

The  complainant  ought  not  to  escape  taxa- 
tion in  Michigan,  merefy  because  the  final  re- 
ceipt of  its  eamincs  in  Michigan  was  at  its 
chief  office  in  the  City  of  New  York. 

The  business  by  whidi  all  right  to  such 
earnings  accrued  was  completed  within  the 
State  of  Michigan;  and  according  to  the  ordi- 
nary course  of  such  business,  any  suit  to  collect 
such  earnings  must  be  brought  in  Michigan, 
where  the  contracts  therefor  were  m&fle  and 
fulfiUed. 

Mr.  Juetiee  BUller  deUvered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  the  St^te  of  Michigan  to  brin^  here  for  re- 
view a  decree  sustaining  a  demurrer  to  the 
complainant's  bill  in  chancery,  and  dismissing 
the  bill.  The  complainant  brought  suit  as 
President  of  the  Merchants'  Dispatch  Trans- 
portation Company,averring  that  said  company 
is  a  joint  stock  association,  organized  and  exist- 
ing  under  the  laws  of  the  State  of  New  York,  rS311 
and  by  the  laws  of  that  State  authorized  to  sue 
in  the  name  of  its  president  The  bill,  so  far 
as  it  presents  the  ouestions  on  which  this  court 
can  have  jurisdiction,  charges  as  follows: 

"  Second.  That  during  the  year  endingwitik 
the  81st  day  of  December,  A.  D.  1888,  the  said 
Transportation  Company  was  engaged  in  the 
business  of  soliciting  and  contraSing  for  the 
transportation  of  freight  required  to  he  carried 
over  connecting  lines  of  railroad  in  order  to 
reach  its  destination,  and,  for  the  prosecution 
of  its  said  business,  it  had  agencies  located 
generally  throughout  the  United  States  and  the 
Dominion  of  Canada;  the  said  Transportation 
Company  issued  through  bills  of  lading  for 
such  freight,  and  caused  the  same  to  be  carried 
by  the  appropriate  railroad  companies;  and,  aa 
compensation  for  its  service  in  the  premises, 
the  said  Transportation  Company  was  paid  by 
the  said  railroad  companies  a  definite  propor- 
tion of  the  through  rate  charged  and  collected 
bysaidcompaniesforthecarriageof  said  freights. 

"  Third.  That  during  the  said  year  the  said 
Transportation  Company  was  possessed  of  cer> 
tain  freight  cars  which  were  used  and  run  by 
the  railroad  companies  in  whose  possession  they 
chanced  from  time  to  time  to  be  for  the  trans- 
portation, ui>on  their  own  and  connecting  lines 
of  railroad,  of  through  freight,  principally  be- 
tween the  City  of  New  York,  in  the  State  of 
New  York,  and  Boston,  in  the  State  of  Aiassa- 
chusetts,  and  Chicago,  in  the  State  of  Illinois, 
and  other  points  ana  commercial  centers  in  the 
West,  Northwest  and  Southwest,  without  the 
said  State  of  Michigan;  that  said  cars  were  not 
used  for  the  carriage  ol  freight  between  points 
situate  within  the  bM  State  of  Michigan, 
but  wholly  for  the  transportation  of  freight, 
either  passing  through  the  State  or  originating 
at  i>oints  without  said  State  and  destined  to 
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polnte  wifhin,  or  originating  at  points  witbln 
said  State  and  destined  to  points  without;  that 
tlie  said  several  raihroad  companies  thus  making 
use  of  said  cars  during  the  said  year  paid  to  the 
said  Transportation  Company  as  compensation 
thetef or  a  definite  sum  per  mile  for  the  distance 
traveled  by  the  said  cars  over  their  respective 
lines. 

"Fourth.  That  the  said  Transportation  Com- 
S8S1  pany  during  the  said  year  was  not  running  or 
mterested  in  any  special  fast,  through,  or  other 
stock,  coal  or  refrigerator  car  freight  line,  or 
doing  business  in  or  nmninff  cars  over  any  of 
the  railroads  of  said  State  m  Michigan,  other- 
irise  than  as  in  the  preceding  paragraphs  stated. 

"  Fifth.  That  prior  to  the  first  day  of  April, 
A.  D.  1884,  the  Commissioner  of  Railroads  of 
the  State  of  Michigan  transmitted  to  the  said 
Transportation  Company  certain  blank  forms 
of  a  report  to  be  made  to  him  pursuant  to  the 

S revisions  of  an  Act  of  the  Legislature  of  the 
tate  of  Michigan  approved  June  6, 1888,  enti- 
tled '  An  Act  to  Provide  for  the  Taxation  of 
Persons,  Copartnerships,  Associations,  Car- 
loaning  Companies,  and  Fast  Freight  Lines 
£nga|^  in  the  Business  of  Running  Cars 
Over  Any  of  the  Railroads  of  This  State,  and 
not  Being  Exclusively  the  Property  of  Any 
Railroad  Company  Paying  Taxes  on  Thefr 
Gross  Receipts,'  with  the  requirement  that  the 
said  Transportation  Company  should  make  up 
and  return  said  report  to  the  office  of  said  com- 
missioner on  or  before  the  first  day  of  April, 
1884,  under  the  penalties  of  said  Act;  that  on  or 
about  said  first  day  of  April,  in  compliance  with 
said  demand,  but  protesting  that  the  same  was 
without  authority  of  law,  and  that  said  Act  was 
invalid— or  if  vaSid,  was  not  applicable  to  the 
said  Transportation  Company— -the  said  Trans- 
portation Company  made  and  filed  with  said 
commissioner  a  report,  duly  verified,  setting 
forth  that  the  gross  amount  of  the  receipts  of 
the  said  Transportation  Company  for  the  mile- 
age of  said  cars  during  said  year  1888,  while  in 
use  in  the  transportation  of  frdfffat  between 
points  without  sidd  Stale  and  pasnng  through 
said  State  in  transit,  estimated  and  prorated  ac- 
cordin«[  to  the  mileage  of  said  cars  within  said 
State  OT  Michigan  while  so  in  use,  was  the  sum  of 
$95,714.60;  and  while  in  the  use  of  transporta- 
tion of  freight  from  points  without  to  points 
within  said  State  of  Michigan,  and  from  points 
within  to  points  without  said  State,  estimated 
and  prorated  according  to  the  mfleage  of  said 
cars  within  the  State  of  Michigan  wnile  so  in 
use,  was  the  sum  of  $28,890.01,  making  in  the 
aggregate  the  sum  of  $184,(H)4.m:  that  during 
saio  year  it  received  no  moneys  whatever  on 
business  done  solely  within  the  said  State  of 
12^31  Michigan,  and  no  moneys  which  were  or  could 
^  ''be  re^uded  as  earned  during  said  year  within 
the  limits  of  said  State  of  Michigan  other  than 
as  hereinbefore  and  in  said  report  set  forth. 

"Sixth.  That  bv  the  terms  of  said  Act  it  is 
the  duty  of  said  Commissioner  of  Railroads  to 
make  and  file  with  the  Auditor-General  of  said 
State  of  Michigan,  inrior  to  the  first  day  of  June 
each  year  a  computation  based  upon  the  report 
of  each  person,  association,  ooi)artnerddp,  or 
Gorpormtfon  taxable  thereunder,  of  the  amount 
of  tax  to  become  due  fkom  them  respectively, 
and  each  such  person,  a88odation,copartner8hip 
or  corporation  is  requhred  on  or  before  the  first 
1£1  U.  & 


I  day  of  July  in  such  year  to  pay  to  theTressurer 
of  said  State  of  Michigan,  upon  the  statement 
of  the  Auditor-Generaithereof ,  9}  per  cent  up- 
'  on  its  gross  receipts  as  computed  by  the  said 
Commissioner  of  Railroads  and  derived  from 
loaning,  renting  or  hiring  of  cars  to  any  rail- 
road or  other  corporation,  association,  copart- 
nership or  party.  It  was  also  provided  in  said 
Act  tluit  for  the  said  taxes  and  interest  thereon, 
and  the  penalty  imposed  for  delay  in  the  pay- 
ment thereof,  the  said  State  should  have  a  lien 
upon  all  the  property  of  the  person,  association, 
coDartnershfp,  or  corporation  so  taxed,  and  in 
default  of  the  payment  of  said  tax  by  and 
within  the  time  so  prescribed  the  Auditor-Gen- 
eral of  said  State  was  authorized  to  issue  bis 
warrant,  to  the  sheriff  of  any  county  in  said 
State,  commanding  him  to  levi'  the  same,  to- 
gether with  10  per  cent  for  his  i^ees,  by  dintreas 
and  sale  of  any  of  the  property  of  the  corpora- 
tion or  party  neglecting  or  refusing  to  pay  such 
tax  wherever  the  same  may  be  found  within  the 
county  or  State. 

"Seventh.  That  the  said  Commissioner  of 
Raihroads  has  computed  and  determined  that 
the  amount  of  the  gross  receipts  of  the  said 
Transportation  Company  under  the  said  Act  is 
the  said  sum  of  $28,890.01,  and  that  there  is 
due  from  said  Transportation  Company  to  the 
State  of  Michigan,  as  a  tax  thereon,  the  sum  of 
$722.25,  and  has  transmitted  said  computation 
to  the  said  Auditor-General;  and  your  orator 
shows  that  unless  said  tax  is  paid  by  the  said 
Tranroortation  Company  on  or  before  the  first 
day  of  July.  1884,  it  will  become  the  duty  of 
the  said  Auditor-General  under  the  said  Act,and 
the  said  Auditor-General  threatens  that  he  will 
proceed  to  enforce  payment  of  the  said  tax 
against  said  Transportation  Company  by  the 
sdzure  and  sale  of  the  property  of  ssld  Trans- 
portation Company  under  the  provisions  of  said 
Act 

"Eighth.  That  your  orator  is  advised  and  so 
chsiges,  that  the  said  Act  as  to  the  said  gross 
receipts  of  the  said  Transportation  Company, 
or  of  any  of  its  receipts  or  earnings  from  tne 
use  of  its  cars,  withhd  the  State  of  Michigan, 
and  the  transaction  of  its  business  in  the  man- 
ner aforesaid,  is  in  violation  of  the  Constitu- 
tion of  the  United  States,  and  void,  and  that 
said  Act  is  inapplicable  to  the  said  Transporta- 
tion Company,  and  inoperative  for  further  rea- 
sons appearing  upon  its  face;  and  that  said 
Transportation  Company  is  not  amenable 
thereto. 

"Kfaith.  That  the  chief  office  of  the  said 
Transportation  Company  for  the  transaction  of 
corporate  business  was,  dfuring  said  year,  and  is 
in  the  City  of  New  York,  in  the  State  of  New 
York,  ana  that  nH  the  moneys  earned  by  it,  as 
set  forth  in  the  second  and  third  paragraphs 
hereof,  were  paid  to  it  at  its  said  office;  that  said 
Company  dimng  said  year  had  no  funds  or 
property  whatsoever  within  the  State  of  Mlcbi- 

ri,  except  cars  in  transit  and  office  furniture 
the  possession  of  agents;  and  that  during 
said  year  the  said  Transportation  Company  was 
subject  to  taxation  and  was  taxed  on  account 
of  its  property  and  earnings  within  and  under 
the  laws  of  the  State  of  l^w  York." 

The  bill  then  prays  for  a  subpena  a«dnst 
William  C.  Stevens,  Auditor-General  of  the 
State  of  Michigan,  and  for  an  injunction  to 

891 


no-ui 


SvTJtT.MFs  Court  of  thb  LnirED  States. 


Oct.  Txrm. 


preTent  him  from  procecdiDg  io  the  collection 
of  said  taxes.  To  this  bill  the  defendant  SteT- 
ens  demurred,  and  the  Circuit  Court  for  the 
County  ot  Washtenaw,  in  which  this  suit  was 
brougnt,  overruled  that  demurrer.  From  this 
decree  the  defendant  appealed  to  the  Supreme 
Court  of  the  State,  where  the  judgment  of  the 
lower  court  was  reyersed,  the  demurrer  sus- 
tained, and  the  bill  dismissed.  To  reyerse  that 
decree  this  writ  of  error  was  sued  out 

The  contention  of  the  plaintiff  in  error  is 
that  the  Statute  of  Michigan,  the  material  parts 
of  which  are  recited  in  the  bill,  is  yoid  as  a 
regulation  of  commerce  among_the  States, 
which,  by  the  Constitution  of  the  United  States, 
is  confiaed  exclusiyely  to  Congress.  Art  1. 
^  8,  clause  8.  It  wfll  be  obeeryed  that  the  bill 
shows  that  the  tax  finally  assessed  by  the  Au- 
ditor of  State,  against  the  Transportation  Com- 
pany, was  for  the  $28,880.01  of  the  gross 
reodpts  which  the  Company  had  returned  to 
the  commissioner  as  money  receiyed  for  the 
transportation  of  freight  from  points  without 
to  points  within  the  State  of  Michigan,  and 
irom  points  within  to  points  without  that  State; 
and  that  no  tax  was  assessed  on  the  $96,71i.50 
receiyed  for  transportation  passing  entirely 
through  the  State  to  and  from  other  States. 
r2381  There  is  nothhigin  the  opinion  of  the  Su- 
preme Court  of  the  State,  which  is  found  in 
the  transcript  of  the  record,  to  explain  this 
discrimination.  There  is  nothing  in  the  Stat- 
ute of  the  State  on  which  this  tax  rests  which 
makes  such  a  distinction;  nor  is  there  anything 
in  the  commissioner's  requirement  for  a  report 
which  suggests  it  It  must  haye  been,  there- 
fore, upon  some  idea  of  the  authorities  of  the 
State  that  the  one  was  interstate  commerce  and 
the  other  was  not,  which  we  are  at  a  loss  to 
<x)mprehend.  Freight  carried  from  a  point 
wiUiout  the  State  to  some  point  within  the 
State  of  Michisan  as  the  end  of  its  yoyage;  and 
freight  carriea  from  some  point  withm  that 
State  to  other  States  is  as  much  commerce 
among  tbe  States  as  that  which  passes  entirely 
through  the  State  from  its  point  of  original  ship- 
ment to  its  destination.  This  is  clearly  stated 
and  decided  in  the  case  of  P/iOa,  db  Beading 
BaUroad  Co.  y.  Pa,  commonly  called  the  case 
of  Ths  State  FMght  Tax,  82  U.  S.  15  Wall. 
282  [21: 146],  in  which  it  is  held  that  a  tax 
upon  freight  taken  up  within  the  State  and 
carried  out  of  it,  or  taken  up  without  the 
8tate  and  brought  within  it,  is  a  burden  on 
Interstate  commerce,  and  therefore  a  yiolation 
of  the  constitutional  proyision  that  Congress 
shall  haye  power  to  regulate  commerce  with 
foreign  nations  and  among  the  seyeral  Staf os. 
And  in  WabaO,  R  Co.  y.  m.  118  U.  S.  0G7 
[ante,  244],  it  is  held  that  a  statute  at- 
temptfaig  to  regulate  the  rates  of  conipensation 
for  transportation  of  freight  from  ifew  York 
10  Peoria,  in  the  State  of  Illinois,  or  from  Peoria, 
to  New  York,  is  a  regulation  of  commerce 
4unong  the  States.  The  same  principle  is  es- 
tablished in  Orandaa  y.  ^^a(fa,73  U.  8.6  WaU. 
«$h8:746]. 

The  Statute  of  the  State  of  Michigan  of  1888. 
onder  which  this  tax  is  imposed,  is  entitled 
•*An  Act  to  Proyide  for  the  Taxation  of  Per- 
sons, Copartnerships,  Associations,  Carloaning 
Oompantes,  Corporations,  and  Fast  Freight 
Lines  Engaged  in  the  Business  of  Running 
§92 


Cars  oyer  Any  of  the  Raihroads  of  This  State, 
and  Not  Being  Exdusiyely  the  Property  of 
any  Railroad  Company  Pftying  Taxes  on  'Aieir 
Gross  Receipts."  Sections  1  and  2  require  re- 
ports to  be  made  to  the  commissioner  of  rail- 
roads of  the  gross  amount  of  their  receipts  for 
freight  earned  within  the  limits  of  the  State 
from  all  persons  and  corporations  running  rail- 
road cars  within  the  State.  The  commissioner  fSaS] 
is  by  section  4  required  to  make  and  file  wiUi 
the  Auditor-General,  on  the  first  day  of  June 
of  each  year,  a  computation  of  the  amount  of 
tax  whidi  would  become  due  on  the  first  day 
of  July  next  succeeding  from  each  person,  as- 
sociation, or  corporation  liable  to  pay  such 
taxes.  Each  one  of  these  is  by  sec^on  5  re- 
quired to  pay  to  the  State  Treasurer,  upon  the 
statement  of  the  Auditor-General,  an  annua 
tax  of  2i  per  cent  upon  its  gross  receipts^ 
as  computed  by  the  Commissioner  of  Rail- 
roads. 

It  will  thus  be  seen  that  the  Act  imposed  a 
tax  upon  all  the  gross  receipts  of  the  Mercliants 
Dispatch  Transportation  Company,  a  corpora- 
tion imder  the  laws  of  the  State  of  New  York, 
and  with  its  principal  place  of  business  in  that 
State,  on  account  of  goods  transported  by  it  11 
the  State  of  Michigan;  and  the  bill  states  that 
the  Company  carried  no  freight,  the  transporta- 
tion of  which  W8S  between  points  exclusiyely 
within  that  State. 

The  subject  of  the  attempts  by  the  States  to 
impose  burdens  upon  what  has  come  to  be 
known  as  interstate  commerce  or  traffic,  and 
which  is  called  in  the  Constitution  of  tbe  United 
States  "commerce  among  the  States,"  by  stat- 
utes which  endeayor  to  regulate  the  exercise 
of  that  commerce,  ivs  to  the  mode  by  which  U 
shall  be  conducted,  or  by  the  imposition  of 
taxes  upon  the  articles  of  commerce,  or  upon 
the  transportation  of  those  articles,  has  been 
yery  much  agitated  of  late  years.  It  bas  re- 
ceiyed the  attentiye  consideration  of  this  court 
in  many  cases,  and  especially  within  the  last 
flye  years,  and  has  occupied  Congress  for  a 
time  quite  as  long.  The  recent  Act,  approyed 
February  4, 1887,  entiUed  "  An  Act  to  Regu- 
late  Commerce,"  passed  after  many  years  of 
eif ort  in  that  body,  is  eyidence  that  Congress 
has  at  last  undertaken  a  duty  imposed  upon  it 
by  the  Constitution  of  the  united  States,  in  the 
declaration  that  it  shall  haye  power  "to  regii« 
late  commerce  with  foreign  Nations,  and  amon^ 
the  seyeral  States,  and  idth  the  Indian  Tribea.^ 
Congress  has  freely  exercised  this  power  so  far 
as  relates  to  commerce  with  foreign  Nationa 
and  with  Indian  Tribes,  but  in  msard  to  com- 
merce among  the  seyeral  States  it  bas,  until 
this  Act,  remined  from  the  passage  of  any 
yery  important  regulation  upon  this  subject,  [240] 
except  perhaps  the  statutes  r^iilating  steam- 
boats and  their  occupation  upon  the  nayigable 
waters  of  the  country. 

With  reference  to  the  utterances  of  this  court 
until  within  a  yery  short  time  past,  as  to  what 
constitutes  commerce  among  the  seyeral  Statea^ 
and  .also  as  to  what  enactments  by  the  State 
Legislatures  are  in  yiolation  of  the  oonstitu* 
tional  proyision  on  that  subject,  it  may  be  ad- 
mitted that  the  court  has  not  always  employed 
the  same  language,  and  that  all  of  the  Judges 
of  the  court  who  haye  written  opinions  for  it 
may  not  haye  meant  precisely  the  same  thing. 
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6UJl,w6  think  the  more  recent  opinions  nf  the 
court  haTe  pret^  dearly  eitahliflhedpiincipfiet 
apon  that  subject  which  can  be  readify  applied 
to  most  cases  requiring  the  construcaon  of  the 
constitutional  provision,  and  that  these  recent 
decisions  leave  no  room  to  doubt  that  the  Stat- 
ute of  Michigan,  as  interpreted  br  Its  supreme 
court  in  the  present  case,  is  forbidden  as  a  reg- 
ulation of  commerce  amonff  the  States,  the  power 
to  make  which  is  withheld  from  the  State. 

The  whole  question  has  been  so  fully  consid- 
ered in  these  decisions,  and  the  cases  themselves 
so  carefully  reviewed,  that  it  would  be  doing 
little  more  than  repeating  the  language  of  the 
ar^iments  used  in  them  to  go  over  the  jBTound 
again.  The  cases  of  The  State  Freight  Tax  and 
Stats  Tax  an  Railway  QroM  Beceipts,  which 
were  considered  togeuer  and  decided  at  the 
December  Term,  1^,  and  reported  in  82  U. 
fl.  15  WaUace.  pp.  282  to  aW  [21: 146-1891, 
present  the  points  in  the  case  now  before  us 
perhaps  as  clearly  as  any  which  have  been  be- 
forothisoourt  A Statuteof the Stateof Penn- 
^Ivania  imposed  upon  all  the  railroad  corpora- 
tions doing  business  within  that  State,  as  well 
as  steamboat  companies  and  others  engaged  in 
the  carrying  tiade,  a  specific  tax  on  each 
2,000  pounds  of  freight  carried,  giaduated  ac- 
cording to  the  articles  transported.  These  were 
airanged  into  three  classes,  on  the  first  of  which 


rule  prescribed  for  carriage  of  goods  through, 
out  of,  or  into  a  State  any  the  less  a  regula- 
tion of  transportation  because  the  same  rule 
may  be  applied  to  carriage  which  is  wholly 
internal.  Doubtless  a  State  may  regulate  its 
internal  commerce  as  it  pleases.  If  a  State 
chooses  to  exact  conditions  for  allowing  the 
passage  or  carriage  of  persons  or  freight 
through  it  into  another  State  the  nature  of 
the  exaction  is  not  chanced  by  adding  to  it 
similar  conditions  for  allowing  transporta- 
tion wholly  within  the  State." 

In  the  case  of  The  Erie  Railway  Company 
(a  corporation  of  the  State  of  New  York)  v. 
Penneylvania,  decided  at  the  same  time  (88 
U.  S.  21  Wall.  492  [22:  696]),  it  appeared 
that  the  road  of  that  company  was  construct- 
ed for  a  short  distance  through  a  part  of  the 
State  of  Pennsylvania,  and  that  a  similar  tax 
was  levied  upon  it  for  freight  carried  over 
its  road.  This  was  held  to  be  invalid  for  the 
reasons  given  in  the  case  of  the  Reading  Road. 

In  the  other  case  of  State  Tax  on  Railtoay 
Chrose  Receipts,  which  was  also  a  suit  be- 
tween the  Reading  Railway  Ck)mpany  and  the 
State  of  Pennsylvania,  an  Act  of  the  Legis- 
lature of  that  State  was  relied  on  which  de- 
clared that,  "In  addition  to  the  taxes  now 
provided  by  law,  every  railroad,  canal  and 
transportation  company  incorporated  under 


a  tax  of  two  cents  per  ton  was  laid,  upon  the  the  laws  of  this  Commonwealth,  and  not  lia 


second  three  cents,  and  upon  the  thud  five 
cents.     The  Reading  Railroad  Company,  a 
party  to  the  suit,  in  making  its  report  under 
this  statute,  divided  its  freight  on  which  the 
tax  was  to  be  levied  into  two  classes;  namdy, 
freight  transported  between  points  within  the 
State  and  freight  which  either  passed  from 
within  the  State  out  of  it  or  from  without  the 
State  into  it    The  Supreme  Court  of  the  State 
of  Pennsylvania  decided  that  all  the  freight 
carried,  without  regard  to  its  destination,  was 
liable  to  the  tax  imposed  by  the  statute.    This 
court,  however,  held  that  freight  carried  en- 
tfa^ly  through  the  State  from  without,  and  the 
other  class  of  freight  brought  into  the  State 
from  without  or  carried  from  vnthin  to  points 
without,  all  came  under  the  description  of 
''commerce  among  the  States,"  vn&in  the 
meaning  of  the  Constitution  of  the  United  States; 
and  it  held  also  that  freight  transported  from 
and  to  points  exclusively  within  the  limits  of 
the  State,  was  internal  commerce  and  not  com- 
merce among  the  States.    The  taxing  law  of 
the  State  was,  therefore,  valid  as  to  the  latter 
^^ass  of  transportation;  but  with  regard  to  the 
others  it  was  invalid,  because  it  was  interstate 
commerce,  and  the  State  could  lay  no  tax  upon 
it    In  that  case,  which  was  very  thoroughly 
argued  and  veiy  fully  considered,  the  case  of 
OrandaU  v.  Nevada,  78  U.  S.  6  Wall.  85  [18: 
745],  was  cited   as   showing,  in  regard   to 
transportation,  what  was  strictly  internal  com- 
merce of  a  State  and  what  was  interstate  com- 
merce.   The  court  said:  "It  is  not  at  all  mate- 
rial that  the  tax  is  leried  upon  all  freight,  as 
well  that  which  is  wholly  internal  as  that  em- 
tarked  in  interstate  trade.    We  are  not  at  this 
moment  inquiring  further  than  whether  taxing 
goods  carried  because  they  are  carried,  is  a  regu- 
lation of  carriage.    The  State  may  tax  its  in- 
ternal commerce;  but  if  an  Act  to  tax  interstate 
or  forciOT  commerce  is  unc6nst1tn1ioT>«l.ii  i«  not 
cured  by  including  in  its  provisions  subjects 
within  the  domain  of  the  State.     Nor  is  a 
ISl  U.  S.       U.  S.  Book  30.  66 


ble  to  the  tax  upon  income  under  existing 
laws,  shall  pay  to  the  Commonwealth  a  tax 
of  three  fourths  of  1  per  centum  upon  the 
gross  receipts  of  said  company ;  and  the  said 
tax  shall  oe  paid  semi  annually  upon  the 
first  days  of  July  and  January,  commencing 
on  the  first  day  of  July,  1866."^ 

This  tax  was  held  to  be  valid.  The  grounds 
upon  which  it  was  distinguished  from  the 
one  in  the  preceding  case  upon  freight  were, 
that  the  corporation  being  a  creation  of  the 
Le^slature  of  Pennsylvania  and  holding  and 
enjoyine  all  its  franchises  under  the  author- 
ity of  that  State,  this  was  a  tax  upon  the 
franchises  which  it  derived  from  the  State, 
and  was  for  that  reason  within  the  power  of 
the  State,  and  that,  in  determining  the  mode 
in  which  the  State  could  tax  the  franchises 
which  it  had  conferred,  it  was  not  limited  to 
a  fixed  sum  upon  the  value  of  them,  but  it 
could  be  graduated  by  and  proportioned  to 
either  the  value  of  the  privileges  granted  or 
the  extent  or  results  of  their  exercise.  "Very 
manifestly,"  said  the  court,  "this  is  a  tax 
upon  the  railroad  company,  measured  in 
amount  by  the  extent  of  its  business,  or  the 
degree  to  which  its  franchise  is  exercised." 
Another  reason  given  for  the  distinction  is 
that  "The  tax  is  not  levied,  and  indeed  such 
a  tax  cannot  be,  until  the  expiration  of  each 
half  year,  and  until  the  money  received  for 
freights,  and  from  other  sources  of  income, 
has  actually  come  into  the  company's  hands. 
Then  it  has  lost  its  distinctive  character  as 
freight  earned,  by  having  become  incorpor- 
ated into  the  general  mass  of  the  company's 
property.  While  it  must  be  conceded  that  a 
tax^  upon  interstate  transportation  is  in- 
valid, there  seems  to  be  no  stronger  reason 
for  denying  the  power  of  a  State  to  tax  the 
fruits  of  such  transportation  after  they 
have  become  intermingled  with  the  general 
property  of  the  carrier,  than  there  is  tor 
denying  her  power  to  tax  goods  which  have 
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been  imported,  after  their  original  packages 
have  been  broken,  and  after  they  hare  been 
mixed  with  the  mass  of  personal  property  in  the 
oountry.  Brawn  ▼.  Ma,  25  U.  B.  13  Wheat 
419  [6:  0781. 

The  disancUon  between  that  case,  which  is 
mainly  relied  ui>on  by  the  Supreme  Court  of 
Michigan  in  support  of  its  decree,  and  the  one 
which  we  now  nave  before  us,  is  very  obvious, 
and  is  twofold:  First,  the  corporation  which  was 
Uie  subject  of  that  taxation  was  a  Pennsylvania 
oorporation,  bavins  the  situs  of  its  business 
within  the  State  wnich  created  it  and  endowed 
it  with  its  franchises.  Upon  these  franchises 
thus  conferred  by  the  State,  it  was  asserted 
the  State  liad  a  right  to  levy  a  tax.  Second,  this 
tax  was  levied  upon  money  in  the  treasurv  of 
the  corporation,  upon  property  within  the  lim- 
its of  the  State,  which  had  passed  b^ond  the 
stage  of  oomi)e«)sation  for  ueight  ana  had  be- 
come, like  any  other  proper^*  or  money,  liable 
to  taxation  by  the  State.  The  case  before  ua 
has  neither  of  these  qualities.  The  Oorporation 
upon  which  this  tax  is  levied  is  not  a  Corpora- 
tion of  the  State  of  Michigan,  and  has  never 
been  organized  or  acknowledged  as  a  corpora- 
tion of  that  State.  The  monev  which  it  re- 
ceived for  freight  carried  within  tbe  State  prob- 
ably never  was  within  the  State,  being  paid  to 
the  Company  either  at  the  beginning  or  ttie  end 
of  its  route;  and  certainly  at  the  mne  the  tax 
was  levied  it  was  neither  money  nor  property 
<if  the  Corporation  within  the  State  of  Michi- 
gan. 

The  proposition  that  the  States  can,  by  war 
of  a  tax  upon  busineas  transacted  within  their 
limits,  or  upon  the  franchises  of  corporations 
which  Uiey  have  chartered,  regulate  such  bus- 
iness or  the  affairs  of  such  corporations,  has 
often  been  set  up  as  a  defense  to  the  allegation 
that  the  taxation  was  such  an  interference  with 
commerce  as  violated  the  constitutional  pro- 
vision now  under  consideration.  But  where 
the  business  so  taxed  is  commeroe  itself,  and  is 
commerce  among  the  States  or  with  foreign 
Nations,  the  oonsdtutional  provision  cannot 
thereby  be  evaded;  nor  can  the  States,  hy 
nranting  franchises  to  corporations  engaged  in 
ttie  business  of  the  transportation  of  persons  or 
merchandise  amongthem,  which  is  itself  inter- 
state commerce,  acquire  the  right  to  regulate 
that  commerce,  either  by  taxation  or  in  any 
other  way. 

This  la  illustrated  In  the  case  of  Oook  v. 
J%.  97  U.  8.  5M  [24:  lOlS].  The  State  of 
Pennsvlvaaia,  by  her  laws,  had  laid  a  tax 
upon  ttie  amoont  of  sales  of  goods  made  by 
auctioneerB,  and  had  so  modified  and  amended 
this  class  of  taxe;  that  in  the  end  it  remained 
a  discriminating  tax  upon  goods  so  sold  im- 
ported from  abroad.  This  court  held  that 
the  tax  which  the  auctioneer  was  required  to 
pav  into  the  treasury  was  a  tax  upon  tne  goods 
sold,  and,  as  this  tax  was  three  quarters  of  1 
per  cent  upon  foreign  drugs,  glass,  earthen- 
ware, hides,  marble  work  and  dye  woods,  that 
it  was  a  tax  upon  the  goods  so  described  for  the 
privUege  of  selling  them  at  auction.  The  ar- 
gument was  made  that  this  was  a  tax  exclus- 
ively upon  the  business  of  the  auctioneer,  which 
the  State  had  a  rigfatto  levy.  In  that  case,  as 
in  othen,  it  was  claimed  ttiat  the  privflegt  of 
beiiig  an  anctloneer  derived  from  ttie  State  by 


license,  was  subject  to  sach  *^'*«*'*w*  as  the 
State  chose  to  impose,  but  the  proposition  was 
overruled;  and  thJs  court  held  that  ttie  tax  was 
a  regulation  of  commerce  with  foreign  Nations, 
and  that  the  fact  that  it  was  a  tax  upon  the 
business  of  an  auctioneer  did  not  reueve  it 
from  the  objection  arising  hom  the  constitu- 
tional provision. 

The  same  question  arose  in  the  case  of  !%« 
OloucesUr  Ferry  Oo.  v.  P^  114  U.  S.  196 
[29:  158].  That  coinpany  vras  a  .corpora- 
tion chartered  by  the  State  of  New  Jersey  to 
run  a  ferry  carryinf  passengers  and  freight  be- 
tween ttie  Town  of  Gloucester,  in  that  State^ 
and  the  City  of  Philadelphia,  in  the  State  of 
Pennsylvaiua.  It  had  no  property  within  the 
State  of  Penn^lvania,  but  it  leased  a  landing 
place  or  wharf  in  that  dty  for  its  business. 
The  Auditoi^Qeneral  and  Treasurer  of  ttie  State 
of  Pennaylvania  asBmaed  a  tax  upon  the  capl^ 
tal  stock  of  this  corporation,  under  the  laws  of 
that  State,  which  the  company  refused  to  pay. 
Its  validity  was  sustained  by  the  State  Su- 
preme Court,  and  ttie  question  was  brought  to 
this  court  by  a  writ  of  error.  It  was  insisted 
that  the  tax  was  justified  as  a  tax  upon  the 
business  of  the  corporation,  which,  it  was 
claimed,  was  largely  transacted  in  the  City  of 
Philadelphia.  The  Supreme  Court  of  the  State, 
in  giving  its  decision,  stated  that  the  single 
question  presented  for  consideration  waa 
whether  the  company  did  business  within  the 
State  of  Pennsylvania  within  the  period  for 
which  the  taxes  were  imposed;  and  it  held  thai 
it  did  because  it  received  and  landed  musen- 
gers  and  freight  at  its  wharf  in  the  City  of 
Philadelphia.  The  argument  wp<(  verv  much 
urged  in  this  court  that  the  liceubtiig  ox  f  erriea 
across  navimible  rivers,  whether  dividing  tvro 
States  or  otherwise,  had  always  been  within 
ttie  control  of  the  States,  and  that  this,  beine  a 
mere  tax  upon  the  busiiMSSof  that  corporation 
carried  on  largely  within  the  State  of  Penn- 
sylvania, was  wiuiin  the  power  of  that  State 
to  regulate.  But  this  court  hdd,  after  an  ex- 
tensive review  of  the  previous  cases,  that  ttie 
bnsinesB  of  ferrying  across  a  navicable  stream 
between  two  States  was  necessarily  commeroe 
among  the  States,  and  oould  not  oe  taxed  aa 
was  attempted  in  that  case. 

In  the  case  of  PiOooBrdy,  PvMmoaiyatmaiern^ 
CarOo.lVtU.  S.  84  [29:  78q,  decided  at  the 
last  term  of  the  court,  it  was  shown  that 
the  Legislature  of  Tennessee  had  imposed 
what  it  called  a  privfleffe  tax  under  the  Consti- 
tution of  that  State  <n  $S0  per  annum  upon 
every  sleeping  car  or  coach  run  or  used  upon  a 
railroad  in  that  State,  not  owned  by  the  railroad 
company  so  running  or  using  it.  This,  it  win  be 
perceived,  is  very  much  like  the  tax  in  tbe  case 
before  us,  except  that  it  is  a  specific  tax  of  $6(^ 
per  annum  upon  the  car  instead  of  a  tax  npon 
the  gross  receipts  arising  from  the  use  of  the 
car  fy  its  owner.  In  that  case,  after  an  ex- 
haustive review  of  the  previous  decisions  fai 
this  class  of  cases  by  Mr,  Jwtics  Blatchfofd, 
who  delivered  the  opinion  of  the  court,  it  was 
held  that,  as  these  cars  were  not  property  lo- 
cated within  the  State,  it  wasa  tax  forthepriv- 
il^ge  of  carrying  nassengers  in  ttiatdaas  of 
cars  through  the  State,  which  waa  intentala 
commerce,  and  for  that  reason  the  tax  oonld 
not  be  sustained. 
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in  its  material  featuies  to  be  regulated  by  the 
State  Legislature. 

In  many  other  cases,  indeed  in  the  three  casea 
last  mentioned,  the  whole  subject  has  been 
fully  examined  and  considered  with  all  the  au- 
thorities, and  especially  decisions  of  this  court 
relating  thereto.  The  result  is  so  clearly  against 
the  Statute  of  Michigan  as  applied  by  its  su- 
preme court  that  we  think  the  judgment  of  that 
court  cannot  stand. 

The  decree  of  the  Supreme  Oottrt  of  Michigan 
if  renereed,  with  directions  for  further  proceed- 
iv£e  in  accordance  unth  thie  opinion, 
Tnieoopy.   Test: 

James  H.  MoKeoney,  Clerk,  Sapu  GKvt,  U.  8. 


Two  cases  have  been  decided  at  the  present 
term  of  the  court,  in  which  these  questions  have 
been  considered,  one  of  them  at  least  inyolying 
the  subject  now  under  consideration,  namely, 
that  of  Sabine  Bobbins  v.  Taxing  IHstrict  of 
Shelby  €h.  Tenn,  \ante,  6941.  A  Statute  of  that 
State  declared  that  "All  drummers,  and  all 
persons  not  havine  a  regular  licensed  house  of 
business  in  the  taxmg  district,  offering  for  sale 
or  selling  goods,  wares,  or  merchandise  there- 
in by  sample,  shall  be  required  to  pay  to  the 
county  trustee  the  sum  of  $10  per  week,  or  $25 
per  month,  for  such  privilege."  Bobbins  was 
prosecuted  for  a  violation  of  this  law,  and  on 
the  trial  it  appeared  that  he  was  a  resident  and 
citizen  of  Cincinnati,  Ohio,  who  transacted  the 
business  of  drumming  in  the  taxing  district  of 
Shelby  County,  that  u,  soliciting  trade  by  the 
use  01  samples,  for  the  firm  by  which  he  was 
employed,  whose  place  of  busmess  was  in  Cin- 
cinnati, and  aU  the  members  of  which  were 
residents  and  citizens  of  that  dty.  It  was  ar- 
gued in  that  case,  as  in  the  others  we  have  just 
considered,  that  the  State  had  a  right  to  tax  the 
Imsiness  of  selling  by  samples  gwyda  to  be  af- 
terwards deliyerea,  dad  to  impose  a  tax  upon 
the  persona  called  "drummers''  engaged  in  that 
business.  It  was  further  insistea  that,  since 
ihe  license  tax  applied  to  persons  residing  with- 
in the  State  as  well  as  to  those  who  might 
come  from  other  States  to  encage  in  that  busi- 
ness, it  was  not  a  tax  discrimuating  against 
other  States,  or  the  products  of  other  States, 
and  was  valid  as  a  tax  upon  that  class  of  busi- 
ness done  viithin  the  State.  The  whole  subject 
is  reconsidered  again  in  this  case  by  Mr,  jus- 
Hee  Bradley,  who  delivered  the  opinion  of  the 
court*  in  which  it  is  held  that  the  business  in 
which  Bobbins  was  engaged,  namely,  that  of 
selling  goods  by  sample,  which  were  in  the 
State  of  Ohio  at  the  time  and  were  to  be  deliv- 
ered in  the  Ci^  of  Memphis*  Tennessee,  con- 
stituted interstate  commerce,  and  that,  so  far 
as  this  tax  was  to  be  imposed  upon  Bobbins 
[247]  ^^^  doing  that  kind  of  uusiness,  it  was  a  tax 
upon  interstate  commerce,  and  therefore  not 
within  the  power  of  the  State  to  enforce. 

In  the  case  of  Wabash  B,  Co,  v.  JXL,  [ttfpra,] 
the  Question  presented  related  to  a  statutoiy 
legulation  of  that  State  as  to  compensation  for 
carrying  freight  It  was  held  by  the  Supreme 
Court  of  Illinois  to  embrace  all  contracts  for 
transportation  by  railroad  which  came  into  or 
went  out  of  the  State,  as  well  as  that  which 
was  wholly  within  its  limits,  and  although  the 
controversy  did  not  arise  in  regard  to  a  tax 
upon  interstate  commerce,  vet  the  general 
question  was  fully  considerea  as  to  what  was 
interstate  commerce  and  what  was  commerce 
exclusively  within  the  State,  and  how  far  the 
former  could  be  thus  regulated  by  a  statute  of 
a  State.  This  court  held  in  that  case  that  no 
statute  of  a  State  in  regard  to  the  transporta- 
tion of  goods  over  railroads  within  its  borders 
which  was  a  part  of  a  continuous  voyage  to  or 
from  points  outside  of  that  State,  and  thus 
properly  interstate  commerce,  could  regulate 
the  compensation  to  be  paid  for  such  transpor- 
tation; that  the  carriage  of  passengers  or 
freight  between  different  points  is  commerce, 
and  except  where  that  is  wholly  and  exclusive- 
\j  within  the  limits  of  a  State  it  is  not  subject 
121  U.& 
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(See  &  aBeporter*B edl8S-l(l&) 

lfa4ioneU  bankt—state  tasDaHon  of  shares  of 
stock— t/ie  ioords  "  othar  moneyed  capital "  de- 
finedr-4esi  <ff  distincHon — exemptions  of  per- 
sonal property,  not  similarly  situated,  imr 
matenai—trust  companies-savings  bank  de- 
posits—municipal bonO^urisdietioj^—reviets 
qf  authorities, 

L  The  7ord9  **  otli«r  moofl jed  capltaL*^  oe  «sed  In 
sectjon  5K19  R.  8*^  providing  tbat  Etat&  taxatloi^  of 
nation oi  bank  j^haitsH  '^  shall  not  be  at  a  g'ln^atcr  rate 
than  la  ftssp^seed  vipoD  othftr  mo neyeil  capital  tn  the 
harKlH  of  individual  citizens,^'  do  not  rioce^nrHy 
embnu.-^  stiaree  of  et(>ck  t^o  beld  Ijq  oil  corporaUons 
wboeci  capital  Lh  employ eid  In  bi>i3lneeg  oarrled  on 
for  the  peeuniary  profit  of  ehftreholdera,  aJ though 
8b  area  In  some  <?orpf>ratioQfl  naaj  be  siicli  pioneyed 
oapltal.  The  mlQ  and  teet  of  the  difitinction  is  to 
be  found  in  ih&  u&tur^  of  the  buslnf^iFH  ^n  which  tlia 
oon^ratlon  ts  eogoff^  The  Act  aiinply  re^iuires 
tbat  capital  li]iraet«d  in  national  bankfj  ehall  no% 
be  ta^nd  at  a  greater  iwte  Uuin  like  property  aimi- 
kirly  situated. 

2,  The  worela  "other  money imI oapital^.*^  as  used  la 
saJd  section  nsifl  R.  S-,  Inciudo  sbarce  of  stock  or 
other  interest  ft  owned  by  individuals  In  all  etit^r- 
prisce  in  wtikb  tba  capltai  eiDplojod  in  carrying 
oil  It^  business  in  money^  where  the  objeotof  tbe 
bu^lnt;^  is  the  making' of  profit  by  Ite  uhg  as  money. 

U,  Upon  a  bill  fUed  by  an  a^ssncjatlon  orfrauli7:ed  ai 
a  NatlOTiHJ  BriiIc  in  the  City  of  New  York*  to  res  train 
i^(^  collection  of  taxes  assfC^eaed  upon  its  tato^^k- 
hoidi^TB  io  respect  to  their  ahar«ts  therein,  it  Is  heid: 
tbat  the  oxemptioa  from  stata  t&iatfon  of  largv 
amouritfl  of  personaJ  property  ,not  eJtuft  ted  simtlarly 
to  that  Invested  in  national  bank^*  dtjos  not  entitla 
Diittonol  bank  sheree  to  similar  ^^xempUon;  that 
tru!^t  companies  in  New  York  are  not  banking  ini*tl* 
tutit^a^;;  that  the  mocle  of  taxing  such  cumpaniea^ 
adopted  by  thatState^  doc^  not  ungate  t be  Lnequality 
allow*;^  by  the  camp iaJ nan b;  that  tbeexemptfOQ  from 
rtate  taxation  of  aa  vinxs  bank  deposits  do^  not  en« 
title  national  bank  (uoores  to  aimllar  extnsmption; 
tbat  the  exoraption  from  state  tAJLatiou  of  munlcl- 
piiJ  bondA  L^  immatarlali  ftnd  that  the  property  to 
DC  taxed  iinddrthe  nile  preecrlbeil  for  tli&  tk^atlon 
of  n Fictional  bank  shares  must  be  property  which, 
under  the  law  of  tht^  8tate^  Is  tbe  aubject  of  lazaUOiii 
withlu  itfl  jurisdiction. 

[No.  1368.] 
Argu^  March  IUU,1887.  Bedded  ApHl  4,1887, 
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AFPE Ali  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York.    Afflrmed. 

The  history  and  facts  of  the  case  fully  ap- 
pear in  the  opinion  of  the  court  Compare  the 
foUowing  case  of  National  Newark  BaTiking 
Company  v.  The  Mayor, 

Mem%,  Charles  W.  Wells,  Frederick  W. 
Whitridffe  and  WiUard  Broton,  for  appellant : 

The  words  "  other  moneyed  capiUil  in  the 
hands  of  individual  citizens^'  are  not  confined 
in  their  meaning  to  capital  employed  in  the 
business  of  banking,  but  embrace  shares  of 
stock  of  all  oorporanons,  whether  they  are.  en- 
gaged in  manufacturing,  railroad  or  banking 
business,  and  also  embrace  bonds,  mortgages, 
credits  and  moneys  at  interest. 

See  Hepburn  v.  School  Direetore,  00  U.  S.  98 
Wall  480  (28: 112);  People  v.  Weaver,  100  U.  S. 
689  (25: 705);  Oummingt  y.  National  Bank,  101 
U.  S.  158  (25:908);  BvanwiUeBankY.  Britton, 
105  U.  S.  822  (26: 1058);  Boyer  v.  Boyer,  118  U. 
8.  689  (28: 1089). 

The  intent  of  Congress  in  constituting  this 
restriction  upon  the  powers  of  the  States  to 
tax  shares  of  national  banks,  was  based  upon  the 
necessity  of  protection,  but  not  protection  solely 
against  encroachments  by  state  banking  capital. 
The  protection  was  made  to  extend  as  widely  as 
the  danger.  It  is  just  as  much  within  the  power 
of  the  States  to  injure  and  finally  destroy  the 
national  bank  by  discrimination  against  invest- 
ment in  their  slmres  in  favor  of  investments  in 
shares  of  railroad  and  trading  corpooations,  as 
in  favor  of  investments  in  banking  business. 
Capital  will  seek  investment  in  such  property 
as  IS  least  burdened  and  most  productive;  and 
if  the*  State  may  burden  at  its  will  the  shares 
of  national  banks,  relieving  from  like  burden 
the  shares  in  railroad  companies,  it  is  manifest 
that  capital  seeking  investment  will  take  the 
latter  rather  than  ue  former,  and  thereby  the 
requisite  national  banking  capital  will  not  be 
taken  by  the  investor,  and  this  necessary  in- 
strument of  the  National  Government  will  be 
destroyed.  Should  a  State  say  to  its  citizens, 
**  If  vou  invest  $100  in  national  bank  stock, 
you  shall  pay  as  a  penaltv  therefor  the  sum  of  $5 
Into  the  treasury  of  the  State,  but  if  you  will  in- 
vest it  in  a  share  of  a  railroad  company  designed 
to  develop  the  interest  of  this  State,  you  shall 
not  be  required  to  pay  such  penalty,*'  there  can 
be  no  question  that  such  discrimination  would 
be  quite  as  effectual  in  driving  capital  out  of 
national  bankin^^  shares  as  if  the  discrtoiination 
had  been  made  m  favor  of  the  development  of 
a  state  banking  enterprise. 

For  these  reasons  this  court  said  in  the  case 
of  Boyer  v.  Boyer,  eupra,  that  capital  invested 
in  national  bank  shares  was  intended  to  be 
placed  upon  the  same  footing  of  substantial 
equality  in  respect  of  taxation  by  state  author- 
ity, as  the  State  establishes  for  other  moneyed 
capital  however  invested,  whether  in  state  bank 
shares  or  otherwise. 

Shares  of  stock  of  railroad  and  miscellaneous 
corporations  beinff  '*  other  moneyed  capital  in 
the  hands  of  individual  citizens "  within  the 
meaning  of  the  Act  of  Congress,  the  State  of 
New  York  has  exempted  suSi  shares  from  all 
taxation.  This  constitutes  an  exemption  of  ''a 
very  material  part  relatively  of  other  moneyed 


capital"  and  renders  void  the  taxation  of 
national  bank  sliares. 

The  exemption  of  shares  of  trust  companies 
from  taxation  in  the  hands  of  shareholders,  of 
itself  constitutes  a  "material discrimination" 
against  national  bank  shares. 

The  exemption  of  the  shares  of  stock  of  life 
insurance  companies  and  their  investments  in 
bonds,  mortgages  and  the  Uke,  is  a  ''substan- 
tial discrimmation "  against  national  bank 
shares. 

The  exemption  of  the  deposits  in  savings 
banks  is  also  a  "material  discrimination** 
against  shares  of  national  banks. 

Messrs,  James  C.  Carter  and  Thomas  Al- 
lison, for  appellees. 

Mr.  JftsHee  Matthews  deUvered  the  opin-    [139] 
ion  of  the  court: 

The  bill  in  this  case  was  filed  by  the  appel- 
lant, an  association  organized  as  a  National 
Bank,  in  the  City  of  New  York,  the  object  and 
prayer  of  which  were  to  restrain  the  collection 
of  taxes  assessed  upon  its  stockholders  in  re- 
spect to  their  shares  therein,  on  the  ground  that 
the  taxes  asisessed  and  sought  to  be  collected  by 
the  defendants  were  illegal  and  void  under  sec- 
tion 5219  of  the  Revised  Statutes  of  the  United 
States,  as  being  at  a  greater  rate  than  those  as- 
sessed under  the  laws  of  New  York  upon  other 
moneyed  capital  in  the  hands  of  the  individual 
citizens  of  that  State.  The  assessment  in  ques- 
tion was  made  for  the  year  1885,  by  the  proper 
officer,  acting  in  pursuance  of  section  812  of 
an  Act  of  the  Legislature  of  the  State  of  New 
York,  passed  July  1, 1882.  entitled  "An  Act  to 
Revise  the  Statutes  of  this  State  Relating  to 
Banks,  Banking  and  Trust  Companies,"  which 
reads  as  follows: 

"Sec.  812.  The  stockholders  in  every  bank 
or  banking  association  organized  under  the  au- 
thority of  this  State,  or  of  the  Unitod  States, 
shall  be  assessed  and  taxed  on  the  value  of  their 
shares  of  stock  therein;  said  shares  shall  be  in- 
cluded in  the  valuation  of  the  personal  prop- 
erty of  such  stockholders  in  the  assessment  of 
taxes  at  the  place,  dty,  town  or  ward  where 
such  bank  or  banking  association  is  located, 
and  not  elsewhere,  whether  the  said  stockhold- 
ers reside  in  said  place,  city,  town  or  ward  or 
not;  but  in  the  assessment  of  said  shares,  each 
stockholder  shall  be  allowed  all  the  deductions 
and  exceptions  allowed  by  law  in  assessing  the 
value  of  other  taxable  personal  property 
owned  by  individual  citizens  of  this  State,  and 
the  assessment  and  taxation  shall  not  be  at  a  ri401 
greater  rate  than  is  made  or  assessed  upon  other 
moneyed  capital  in  the  hands  of  individual  cit- 
izens of  this  State.  In  making  such  assess- 
ment there  shall  also  be  deducted  from  the  value 
of  such  shares  such  sum  as  is  in  the  same  pro- 
portion to  such  value  as  is  the  assessed  value  of 
the  real  estate  of  the  bank  or  banking  associa- 
tion, and  in  which  any  portion  of  their  capital 
is  invested,  in  which  said  shares  are  held,  to 
the  whole  amount  of  the  capital  stock  of  said 
bank  or  bankine  association.  Nothing  herein 
contained  shidl  be  held  or  construed  to  exempt 
the  real  estate  of  banks  or  banking  associations 
from  either  state,  county  or  municipal  taxes, 
but  the  same  shall  be  subject  to  staie,  county, 
municipal  and  other  taxation  to  the  same  ex- 
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tent  and  rate,  and  in  the  sfime  manner  accord* 
ing  to  its  value,  as  other  real  estate  is  taxed. 
The  local  authorities  charged  by  law  with  the 
assessment  of  the  said  shfures  shall,  within  ten 
days  after  they  have  completed  such  assess- 
ment, give  written  notice  to  each  bank  or 
banking  association  of  such  assessment  of  the 
shares  of  its  respective  shareholders,  and  no 
personal  or  other  notice  to  such  shareholders  of 
such  assessment  shall  be  necessary  for  the  par* 
pose  of  this  Act." 

The  hearing  in  the  circuit  court  was  had  uix>n 
an  Agreed  statement  of  facts,  as  follows: 

*'It  is  hereby  stipulated  and  agreed  bv  and 
between  the  parties  to  the  above  entitled  suit, 
that,  for  the  purpose  of  the  trial  of  this  cause, 
the  facts  hereinaiter  stated  are  true,  and  that 
the  Cause  be  submitted  for  trial  and  decree  upon 
such  statement  alone,  together  with  the  plead- 
ings: 

"1.  That  the  complainant,  on  the  second 
Monday  of  January,  A.  D.  1885,  and  for  sev- 
eral months  prior  uiereto,  had  a  capital  stock 
of  the  par  vidue  of  $1,000,000  and  a  surplus 
fund  of  $200,000;  that  nearly  the  whole  of  said 
capital  and  surplus  fund  was,  during  that  pe- 
rioa,  invested  in  bonds  of  the  United  States  of 
the  par  value  of  $949,000,  and  of  a  market  value 
and  cost  largely  exceeding  that  sum:  that  its 
shares  of  stock  were  each  of  the  par  value  of 
$100  and  of  the  niunber  of  10,000,  and  were 
Uien  held  by  one  hundred  and  forty-two  per- 
sons and  corporations,  fifty  of  whom,  owning 
1,877  shares,  were  residents  of  States  other  than 
[1411  the  State  of  New  York,  and  the  remainder  res- 
idents of  the  State  of  New  York. 

"2.  That,  on  the  second  Monday  of  January, 
1885,  the  proper  tax  offlceis  of  the  City  of  New 
York,  acting  under  chapter  409  of  the  Laws  of 
1882  of  the  State  of  New  York,  did  value  and 
assess  for  taxation  the  shares  of  stock  of  said 
Bank  against  the  individual  shareholders  there- 
of, at  the  rate  of  $89  per  share,  after  deducting 
the  proportion  of  the  sssessed  value  of  the  reiu 
estate  of  said  Bank  applicable  to  each  share  of 
stock,  as  by  law  required,  making  the  total 
gross  valuation  of  said  shares  in  the  hands  of 
the  shareholders  the  sum  of  $890,000,  from 
which  sum  the  debts  of  sundry  indebted  stock- 
holders, amounting  to  $89,128,  were  deducted, 
as  by  law  allowed,  leaving  the  total  valuation 
of  said  shares  against  said  stockholders  upon 
which  taxes  were  thereafter  assessed  the  sum 
of  $800,872. 

'*8.  That,  on  the  second  Monday  of  Jannaiy, 
1885,  the  agsregate  actual  value  of  the  shares 
of  stock  of  the  incorporated  moneyed  and  stock 
corporations  incorporated  by  the  laws  of  the 
State  of  New  York  deriving  an  income  or  profit 
from  their  capital  or  otherwise  (not  including 
life  insurance  companies,  trust  companies, 
banks,  or  banking  associations,  organized  un- 
der the  authority  of  tliis  State  or  of  the  United 
States)  amounted  to  the  sum  of  $756,018,892; 
tliat  'Exhibit  A,'  hereto  appended  and  made  a 
part  of  this  agreement,  contains  a  list  of  the  cor- 
porations whose  shares  of  capital  stock  are  em- 
braced in  said  sum  of  $755,018,892,  and  also 
shows  the  total  par  value  of  the  shares  of  cap- 
ital stock  of  each  of  said  corporations. 

"4.  That,  at  the  period  aforesaid,  the  aegre- 

ite  actual  value  ox  the  shares  of  stock  ox  the 
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the  laws  of  this  State  amounted  to  the  sum  of 
$8,540,000,  and  at  the  same  period  the  aggre- 
gate value  of  tne  personal  property  of  said  com- 
paoies,  consisting  of  mortgages,  loans  with  col- 
lateral security,  state,  county,  and  municipal 
bonds,  and  rauroad  bonds  and  shares  of  stock 
of  corporations  (but  not  including  the  bonds  of 
the  United  States  nor  the  shares  of  corporations 
created  by  the  State  of  New  York),  amounted 
to  $195,257,805;  all  of  which  is  shown  in  detail  [142] 
in  Uie  schedule  hereto  annexed,  marked  'Ex- 
hibit B.' 

"5.  That,  at  the  said  period,  the  aggregate 
actual  value  of  the  shares  of  the  capital  stock 
of  the  trust  companies  existing  in  the  Slate  6t 
New  York  and  organized  under  its  laws 
amounted  to  iS2,018,900,  as  is  shown  in  detail 
in  the  schedule  hereto  annexed,  marked  '  Ex- 
hibit C  of  which  sum  the  amoimt  of 
$80,215,900  was  of  trust  companies  located  in 
the  (aty  of  New  York. 

"6.  That,  at  the  same  period,  the  aggregate 
actusl  value  of  the  deposits  due  by  the  savings 
banks  of  this  State  to  depositors  was 
$437,107,501  (not  including  the  surplus  accu- 
mulated by  the  said  corponUions,  amounting  to 
$68,669,001). 

**7,  That  the  aggregate  actual  value  of  the 
bonds  and  stocks  Issued  bv  the  City  of  New 
York,  subject  to  the  provisions  of  chapter  552 
of  the  Laws  of  1880,  at  the  said  period,  amounted 
to  $13,467,000. 

"8.  That  the  aggregate  actual  value  at  the 
same  period  of  the  shares  of  stock  of  corpora- 
tions created  by  States  other  than  the  State  of 
New  York,  owned  by  the  citizens  of  the  State 
of  New  York,  amounted  to  at  least  the  sum  of 
$250,000,000. 

"9.  The  assessed  valuation  of  all  personal 

Eroperty,  after  making  the  deductions  allowed 
y  Ciw,  in  the  City  of  New  York  (at  the  said 
period),  as  shown  by  the  annual  record  of  the 
assessed  valuation  of  real  and  personal  estate  of 
tbesaid  City  for  the  year  1885,  was  $202,678,806. 
This  sum  included  the  capital  of  corporations 
(after  making  deductions  for  investments  there- 
of in  real  estate,  shares  of  New  York  corpora- 
tions, taxable  upon  their  capital  stock  under 
the  laws  of  this  State,  and  nontaxable  securi- 
ties), as  follows: 

Insurance  companies $  2,146,879 

Trust  companies 156,506 

Miscellaneous  companies 29,234,409 

Railroad  companies 12,839,871 

"It  also  included: 

Shares  of  national  banks 45,046,074 

Shares  of  state  banks 15,700,220 

"The  sum  so  deducted  for  the  value  of  the     [143] 
real  estate  belonging  to  said  trust  companies 
located  in  the  City  of  New  York  did  not  exceed 
$2,886,572.81. 

The  assessed  value  of  the  real  es- 
tate in  said  City  for  said  period 

is $1,168,448,137 

And  in  the  said  State,  including 

the  City  of  New  York,  is 2,761,978,845 

The  latter  sum  including  the  sum 

of  about 840,000,000 

being  the  assessed  value  of  the  real  estate  lo- 
cated in  said  State  belonging  to  corporations. 

"The  'aggregate  amount  of  the  taxable  per- 
sonal estete^within  the  State  of  New  York,  ex- 
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dnisive  of  said  City,  af tet  deducting  debts  due 
by  the  owners  thereof  for  the  year  ending  De- 
cember 81, 1884,  as  anessed  ij  the  assessors 
and  returned  to  the  State  Comptroller,  is 
$151,682,809. 

"This  sum  included  the  capital  of  corpora- 
tions (after  making  the  deductions  for  inyest- 
ments  thereof  in  real  estate,  shares  of  New  York 
corporations  taxable  upon  their  capital  stock 
unaer  the  laws  of  this  State,  and  nontaxable 
securities)  of  the  amount  of  $84,466,612. 

The  aggregate  capital  stock,  taken 
at  par,  of  the  national  banks  out- 
side of  the  City  of  New  York, 
but  within  the  State  of  New 
York,  on  December  20, 1884,  as 
shown  by  the  rei)ort  of  the  Comp- 
troller of  the  Currency  of  the 
United  Stales,  was $86,804,160 

And  that  of  state  banks,  outside  of 
the  said  City,  but  within  said 
State,  as  shown  by  the  report  of 
the  bank  superintendent  of  New 
York,  is 8,128,000 


Total  (outsideof  New  York  City).  $44,982,160 

The  total  par  value  of  the  shares  of 
national  banks  in  said  State,  in- 
cluding the  City  of  New  York, 
for  the  period  aforesaid,  is $83,054,1*60 

And  of  the  state  banks 82,815,700 

"10.  That  it  Is  the  intention  of  the  defend- 
ants, unless  restrained  by  Injunction,  to  collect 
the  said  tax  levied  by  them  against  the  share- 
holders of  the  said  complainant  upon  said  shares 
by  the  use  of  all  needful  legal  process. 
'  "11.  That  any  Statutes  of  the  United  Statea 
or  of  the  State  of  New  York  may  be  cited  and 
relied  upon  before  the  said  court  as  if  herein 
fuMv  set  forth." 

from  a  decree  dismissing  the  biU  the  present 
appeal  is  prosecuted. 

Section  5219  of  the  Revised  Statutes  of  the 
United  States  is  as  follows: 

"Nothing  herein  shaU  prevent  all  the  shares 
in  any  association  from  being  included  in  the 
valuation  of  the  personal  property  of  the  owner 
or  holder  of  such  shares  m  assessing  taxes  im- 
iX>sed  by  authority  of  the  State  wiUiin  which 
the  association  is  located;  but  the  Legislature 
of  each  State  may  determine  and  direct  the 
manner  and  place  of  taxing  all  the  shares  of 
national  banking  associations  located  withhi 
the  State,  sublea  only  to  the  two  restrictions 
that  the  taxation  shall  not  be  at  a  neater  rate 
than  is  assessed  upon  other  moneyea  capital  in 
the  hands  of  individual  citizens  of  such  State, 
and  that  the  shares  of  any  national  banking  as- 
sociation owned  by  nonresidents  of  any  State 
shall  be  taxed  in  the  dty  or  town  where  the 
bank  is  located  and  not  elsewhere.  Nothinff 
herein  shall  be  construed  to  exempt  the  reiS 
property  of  associations  from  either  state, 
county,  or  municipal  taxes  to  the  same  extent, 
according  to  its  rstoB,  as  other  real  property  is 
taxed." 

In  the  present  case  no  question  is  raised  by 
the  appellant  as  to  the  validity  of  section  812, 
chapter  409  of  the  Laws  of  New  York  of  1882, 
considered  by  itself,  nor  in  reference  to  the  rule 
of  valuation  or  assessment  which  it  prescribes. 
No  exception  is  taken  to  the  form  of  the 
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ment,  nor  is  the  case  based  in  any  degree  upon 
the  dereliction  of  the  assessing  officers  in  the 
discharge  of  their  duties,  there  being  no  allega- 
tion and  no  proof  that  they  have  not  performed 
their  whole  duty  under  the  statutes  of  the  State. 

The  proposition  which  the  appellant  seeks  to 
establish  Is  that  the  State  of  New  York,  in 
seekinff  to  tax  national  .bank  shares,  haa  not 
complied  with  the  condition  contained  in  sec- 
tion 5219  of  the  Revised  Statutes,  that  such 
taxation  shall  not  be  at  a  greater  rate  than  ia  f.^j... 
assessed  upon  other  moneyed  capital  in  the  l^^^J 
hands  of  individual  citizens  of  such  State,  "in 
that,  it  has  by  its  legislation  expressly  exempted 
from  all  taxes  in  the  hands  of  the  individual 
citizens  numerous  species  of  moneyed  capi- 
tal, aggregating  in  actual  value  the  sum  of 
$l,686ijOOO,000,  whilst  it  has  by  its  laws  sab- 
Jected  national  bank  shares  in  the  hands  of  in- 
dividual holders  thereof  (aggregating  a  par 
value  of  $88,000,000),  and  state  bank  shares 
(havinff  a  like  value  of  $22,816,700),  to  taxation 
upqui  tneir  full  actual  value,  less  only  a  pro- 
Ix>rtionate  amount  of  the  real  estate  owned  hy 
the  bank."  This  exemption,  it  Is  chiimed,  is  of 
a  "very  material  part  relatively"  of  the  whole, 
and  renders  the  taxation  of  national  bank  shares 
void. 

The  exemptions  thus  referred  to  are  classifled 
as  follows: 

1.  The  shares  of  stock  in  the  hands  of  the 
individual  shareholders  of  all  incorporated 
"moneyed  or  stock  corporations  deriving  an 
income  or  profit  from  ueir  capital  or  other- 
wise, incorporated  by  the  laws  of  New  York, 
not  including  trust  companies  and  life  insur- 
ance companies,  and  state  or  national  banks.  ** 
The  value  of  such  shares,  it  is  admitted, 
amounts  to  $755,018,892. 

2.  Trust  companies  and  life  insurance  com 
panics.  The  actual  value  of  the  shares  of  stock 
m  trust  companies  amounts  to  $82,018,900,  and 
the  actual  value  of  the  shares  in  life  insurance 
companies  amounts  to  $8,540,000,  which  life 
insurance  companies,  it  is  admitted,  are  the 
owners  of  personal  property  consisting  of 
mortgages,  loans,  stocks  and  bonds  to  the  value 
of  $195,257,805. 

a  Savings  banks  and  the  deposits  therein 
The  deposits  amount  to  $487,107,501,  and  an 
accumulated  surplus  to  $68,669,001. 

4.  Certain  municipal  Ixmds  issued  by  the 
City  of  New  York  under  an  Act  passed  in  1880, 
of  the  value  of  $18,467,000. 

5.  Shares  of  stocks  in  corporations  created 
by  States  other  than  New  York,  in  the  hands 
dr  individual  holders,  residents  of  said  State* 
amounting  to  $250,000,000. 

It  is  ar«ied  by  the  appellant  that  these  ex- 
emptions Dring  the  case  within  the  deciFonof  .«^,^ 
Bojfer  V.  Btnf^,  118  U.  S.  689  [28: 1089].  In  t^^^ 
that  case,  r^erring  to  the  lesislation  of  Penn- 
sylvania, it  was  said:  "The  burden  of  county 
taxation  imposed  by  the  latter  Act  has  at  au 
events  been  removed  from  all  bonds  or  certifl- 
cates  of  loan  issued  by  any  railroad  company 
incorporated  by  the  State;  from  shares  of  stock 
in  the  hands  of  stockholders  of  any  institution 
or  company  of  the  State  which  in  its  corporate 
capacity  is  liable  to  pay  a  tax  into  the  state 
treasury  under  tiie  Act  of  1859;  from  mort- 
gages, judgments,  and  recognizances  of  every 
kind;  mm  moneys  due  or  owing  upon  artidei 
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of  agreement  for  the  aale  of  real  estate;  from 
all  loaos,  howeiTermade,  by  corporations  which 
are  taxable  for  state  purposes  when  such  oorpo- 
mtioDB  pay  Into  the  state  treasory  the  required 
tax  on  Bocn  indebtedness." 

This  enumeration  of  exempted  property,  the 
amounts  of  which  were  stated  in  the  bill  and  ad- 
mitted by  the  demurrer,  was  held  to  include 
such  a  material  portion  relatively  of  the 
moneyed  capital  in  the  hands  of  indlYidual  cit- 
izens as  to  make  the  tax  upon  the  shares  of  na- 
tional banks  an  unfair  discrimination  against 
that  class  of  property,  but  no  attempt  was  made 
in  the  opinion  of  the  court  to  define  the  mean- 
ing of  the  words  "moneyed  capital  in  the  hands 
of  individual  citizeniT  as  used  in  the  statute,  or 
to  enumerate  aU  the  vajious  kinds  of  property 
or  investments  that  came  within  its  descrip- 
tion, or  to  show  that  shares  of  stock  in  the  hanos 
of  stockholders  of  every  mstitution,  company, 
or  corporation  of  a  State,  having  a  capitiu  em- 
ployed for  the  purpose  of  earning  dividends  or 
profits  for  its  stockholders,  were  taxable  as 
moneyed  capital  in  the  hands  of  individual 
citizens. 

It  is  accordingly  contended  on  behalf  of  the 
appellees  in  the  present  case,  1,  that  the  shares 
of  stock  in  the  various  companies  incorporated 
by  the  laws  of  New  York  as  moneyed  or  stock 
corporations,  deriving  an  income  or  profit  from 
their  capital  or  otherwise,  including  trust  com- 
panies, life  insurance  oompuiies,  and  savings 
t)anks,  are  not  moneyed  capital  in  the  hands  of 
the  individual  citizen  within  the  meaning  of 
the  Act  of  Congrefls;  3,|tliat  if  any  of  them  are, 
then  the  corporationa  themselves  are  taxed  un- 
der the  laws  of  New  York  in  such  a  man- 
ner and  to  such  an  extent  that  the  shares  of 
•tock  therein  are  in  fact  subject  to  a  tax  equal 
to  that  which  is  assessed  upon  shares  of  na- 
tional banks;  and  8,  that  if  there  are  any  ex- 
ceptions, they  are  immaterial  in  amount  and 
based  upon  considerations  which  exclude 
them  from  the  operation  of  the  rule  of  relative 
taxation  intended  by  the  Act  of  Ck>ngTess. 

In  view  of  the  nature  of  the  contention  be- 
tween the  parties  to  this  suit,  and  the  extent 
and  value  of  the  interests  involved,  it  becomes 
necessary  to  review  with  care  the  previous  de- 
cisions of  this  court  upon  the  same  subject, 
and  to  endeavor  to  state  with  precision  the 
rale  of  relative  taxation  prescribed  to  the  States 
by  Conmss  on  shares  of  national  banks. 

The  National  Banking  Act  of  1864,  tS  Stat 
aft  L.  Ill,  in  addition  to  the  restrictions  now 
imposed  upon  the  stale  taxation  of  national 
bank  sharei,  declared  "  That  the  tax  so  im- 
posed, under  the  laws  of  any  State,  upon  the 
flhares  of  any  of  the  associations  authorized  by 
this  Act  shall  not  exceed  the  rate  imposed 
upon  the  shares  in  any  of  the  banks  organized 
under  the 'authority  of  the  State  where  such 
association  is  located. "  In  the  re-enactment  of 
this  statute  in  1868,  15  Stat  at  L.  84,  this  pro- 
viso was  omitted.  The  case  of  Van  AUen  v. 
Asteatm,  70  U.  S.  8  Wall.  678  [18:  2291  was 
decided  under  the  Act  of  1864  as  oricpnally 
enacted.  In  that  case,  the  taxing  law  oi  New 
York,  which  was  in  (raestion,  was  held  to  be 
invalid  because  it  levied  no  taxes  upon  shares  in 
state  banksat  all,  the  tax  being  assessed  upon  the 
capital  of  the  banks  after  deducting  that  portion 
which  was  invested  in  securities  of  the  United 
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States;  and  it  was  held  that  this  tax  on  the 
capital  was  not  a  tax  on  the  shares  of  the  stock- 
holders eqtdvalent  to  that  on  the  shares  in  na^ 
tional  banks.  It  was  also  decided  in  that  case 
that  it  was  competent  for  the  States^  under  the 
permission  of  Coneress,  to  tax  the  shares  of 
national  bank  stock  held  by  individuals,  not- 
withstanding the  capital  of  the  bank  was 
invested  in  bonds  of  the  United  States  which 
were  not  subject  to  taxation. 

It  appears,  therefore,  as  the  result  of  the  de- 
cision in  that  case,  that  a  tax  upon  the  capital 
of  a  state  bank,  levied  upon  the  value  thereof, 
after  deducting  such  part  as  was  invested  in 
nontaxable  government  bonds,  was  less  than  an 
equivalent  for  a  tax  upon  the  shares  of  national 
banks  from  which  no  such  deduction  was  per- 
mitted. Accordingly,  in  the  case  of  People 
T.  Cammimonera,  71  U.  S.  4  WalL  244  [18: 
844],  the  complaint  was  made  on  behalf  of  in- 
dividual owners  of  national  bank  stock  taxed 
in  New  York,  that  no  deduction  was  permitted 
to  them  from  the  value  of  their  shares  on  ac- 
count of  the  capital  of  the  bank  beinff  invested 
in  nontaxable  government  bonds,  while  such 
deduction  was  allowed  in  favor  of  insurance 
companies  and  individuals  in  the  assessment  for 
taxation  of  the  value  of  their  i>ersonal  prop- 
erty; and  it  was  contended,  therefore,  that  the 
relators  in  that  case  were  taxed  upon  their 
shares  of  national  bank  stock  at  a  greater  rate 
than  was  assessed  upon  other  moused  capital 
in  the  hands  of  individual  citizens.  In  refer- 
ence to  this  supposed  inequality  the  court  said: 
"  The  answer  is  that  upon  a  true  construction 
of  this  clause  of  the  Act,  the  meaning  and  in- 
tent of  the  law  makers  were  that  the  rate  of 
taxation  of  the  shares  should  be  the  s&me  or 
not  greater  than  upon  the  moneyed  capital  of 
the  individual  citizen,  which  is  subject  or  lia- 
ble to  taxation.  That  is,  no  greater  proportion 
or  percentage  of  tax  in  the  valuation  of  the 
shares  should  be  levied  than  upon  other  moneyed 
taxable  capital  in  the  hands  of  the  citizens. 
This  rule  seems  to  be  as  effectual  a  test  to  pre- 
vent unjust  discrimination  against  the  share- 
holders as  could  well  be  devised.  It  embraces 
a  class  which  constitutes  the  body  politic  of  the 
State,  who  make  its  laws  and  provide  for  its 
taxjes.  They  cannot  be  greater  than  the  citizens 
impose  upon  themselves.  It  is  known  as  sound 
policy  that  in  every  well  regulated  and  enliffht- 
ened  State  or  government,  certain  descriptions 
of  property,  and  also  certain  institutions,  such 
as  churches,  hospitals,  academies,  cemeteries, 
and  the  like,  are  exempt  from  taxation;  but 
these  exemptions  have  never  been  regarded  as 
disturbing  tiie  rates  of  taxation,  even  where  the 
fundamental  law  had  ordained  that  it  should 
be  uniform."  The  court  then  proceeded  to 
show  that  the  exclusion,  as  the  subject  of  tax- 
ation, of  government  securities  held  by  indi- 
viduals, from  their  moneyed  capital,  was  bv 
authority  of  the  United  States,  and  hence  it 
would  be  a  contradiction  to  infer  that  Congress 
meant  to  include  the  same  government  securi- 
ties as  a  part  of  that  moneyed  capital  which  it 
required  to  be  taxed  by  the  States  at  a  rate 
equal  to  that  imposed  oy  the  latter  upon  the 
shares  held  by  individuals  of  national  bank 
stock. 

The  other  objection  taken  to  tiie  validity  of 
the  tax  complained  of  was,  that  insurance  com 
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panieB  created  undei  the  laws  of  the  State  were 
authorized  to  deduct  from  the  amount  of  their 
capital  and  surplus  profits,  for  purposes  of  tax- 
anon,  such  part  as  was  invested  in  United 
States  securities.  In  reference  to  this  the  court 
said:  "The  answer  is  that  this  clause  does  not 
refer  to  the  rate  of  assessments  upon  insurance 
companies  as  a  test  by  which  to  prevent  dis- 
crimination against  the  shares;  that  is  confined 
to  the  rate  of  assessments  upon  moneyed  capital 
in  the  hands  of  individual  citizens.  These  in- 
stitutions are  not  within  the  words  or  the  con- 
templation of  Congress;  but  even  if  they  were, 
the  answer  we  have  already  given  to  the  de- 
duction of  these  securities  in  the  assessment  of 
the  property  of  individual  ddzens  is  equally 
applicable  to  Uiem." 

In  Lumberger  v.  Eoute,  76  U.  S.  9  Wall.  468 
[19:  721].  it  was  held  that  the  proviso  originally 
contained  in  the  Act  of  1864,  and  omitted  from 
the  Act  of  1868,  expressly  referring  to  state 
banks  was  limited  to  state  banks  of  issue. 
The  court  said  p.  474  [724]:  "There  was 
nothing  to  fear  from  banks  of  discount  and 
deposit  merely,  for  in  no  event  could  they  work 
any  displacement  of  national  bank  circula- 
tion." Of  course,  so  far  as  investments  in  such 
banks  are  moneyed  capital  in  the  hands  of  indi- 
viduals, they  are  included  in  the  clause  as  it 
now  stands. 

In  the  case  of  Hepburn  v.  School  Dtreeton,  90 
U.  S.  28  WalL  480  [28:  112],  it  was  decided 
to  be  competent  for  the  State  to  value,  for  tax- 
ation, shares  of  stock  in  a  national  bank  at  their 
actual  value,  even  if  in  excess  of  their  par 
value,  provided  thereby  they  were  not  taxeaat 
a  greater  rate  than  was  assessed  upon  other 
moneyed  capital  in  the  hands  of  individual  cit- 
izens of  the  State.  It  was  a  further  question 
in  that  case  whether  the  exemption  from  taxa- 
tion by  statute  of  "all  mortgages.  Judgments, 
recognizances,  and  moneys  owing  upon  arti- 
cles of  agreement  for  the  sale  of  real  estate " 
made  the  taxation  of  shares  in  national  banks 
unequal  and  invalid.  This  was  decided  in  the 
negative  on  the  two  grounds:  1,  that  the  ex- 
emption was  founded  upon  the  Just  reason  of 
preventing  a  double  burden  by  the  taxation 
both  of  property  and  of  the  debts  secured  upon 
It;  and  3,  because  it  was  partial  only,  not  ope- 
rating as  a  discrimination  against  investments 
in  national  bank  shares.  The  court  said:  "  It 
could  not  have  been  the  intention  of  Congress 
to  exempt  bank  shares  from  taxation  beotuse 
some  moneyed  capital  was  exempt." 

The  subject  was  further  considered  in  the  case 
of  Adams  v.  NakhviUe,  95  U.  8.  19  [24:  869]. 
One  of  the  questions  in  that  case  had  reference 
to  an  exemption  from  taxation  by  state  author- 
itv  of  interest-paying  bonds  issued  by  the  mu- 
nicipal corporation  of  the  City  of  Nashville,  in 
the  hands  of  individuals.  It  was  held  that  the 
exemption  did  not  invalidate  the  assessment 
upon  the  shares  of  national  banks.  The  court 
said,  p.  22  [870]:  '*The  Act  of  Congress  was 
not  intended  to  curtafl  the  state  power  on  the 
subject  of  taxation.  It  simply  required  that 
capital  invested  hi  national  banks  should  not  be 
taxed  at  a  greater  rate  than  like  property  simi- 
larly invested.  It  was  not  intended  to  cut  off 
the  power  to  exempt  particular  kinds  of  prop- 
erty, if  the  Legislature  chose  to  do  so.    Home- 


steads  to  a  specified  value,  a  certain  amountof 
household  furniture  (the  six  plates,  six  knives 
and  fork9,  six  teacups  and  saucers  of  the  old 
statutes),  the  property  of  clergymen  to  som» 
extent,  school  houses,  academic  and  libraries 
are  generally  exempt  from  taxation.  The  dis- 
cretionary power  of  the  Legislatures  of  the 
States  over  all  these  subjects  remains  as  it  was 
before  the  Act  of  Congress  of  June,  1864.  The 
plain  intention  of  that  statute  was  to  protect 
the  corporations  formed  under  its  authori^ 
from  unfriendly  discrimination  by  the  States  io 
the  exercise  of  their  taxing  power." 

In  PwfU^.Weawr,  100  U.  S.  639  [26:706]. 
il  waa  held  that  the  prohibition  against  the  tax- 
ation of  national  bank  shares  at  a  greater  rate 
than  that  imposed  upon  other  moneyed  capital 
in  the  hands  of  individual  citizens  could  not  be 
evaded  by  the  assessment  of  equal  rates  of  tax- 
ation upon  unequal  valuations,  and  that  conse- 
quently where  the  state  statute  authorized  In- 
dividuals to  deduct  the  amount  of  debts  owins 
by  them  ftom  the  assessed  value  of  their  personal 
property  and  moneyed  capital  sublect  to  taxa- 
tion,the  owners  of  snsies  of  nationu  banks  were 
entitled  to  the  same  deduction.  The  cases  of 
Supeniton  v.  Stanley,  106 U.  S.  805  [26: 1044]; 
A729V.  Beehanffe  Bank,  Id,  819  [26:  1052'; 
EvarutiUe  Bank  v.  BiiWm,  Id.  322  [26: 1068], 
and  OummingnT.Naiional Sank,  101 U.  S.  153 
[25: 908],  are  applications  of  the  same  principle. 

The  rule  of  decision  in  Van  AUeny,  Aeeeman, 
\nipra],\6  not  inconsistent  with  that  followed  In 
jPeople  V.  Oommiseionen  Uupra}.  In  the  former 
of  tiiese  cases  the  compansou  was  between  taxes 
levied  upon  the  shares  of  national  banks  and  tax- 
es levied  upon  the  capital  of  state  banks.  In  th^ 
valuation  of  the  camtal  of  state  banks  for  this 
taxation,  nontaxabte  securities  of  the  United 
States  were  necessarily  exchided,  while  in  the 
valuation  of  shares  of  national  banks  no  de- 
duction was  permitted  on  account  of  the  fact 
that  the  capital  of  the  national  banks  was  in- 
vested in  wnole  or  in  part  in  government  bonds. 
The  effect  of  this  was  of  course,  to  discrtmiii- 
ate  to  a  very  important  extent  in  favor  of  in- 
vestments in  state  banks,  the  ahares  in  which 
eo  nomine  were  not  taxed  at  aH,  while  their 
taxable  capital  was  diminished  by  the  iubtrao- 
tion  of  the  government  securities  In  which  It 
was  invested,  and  a^nst  national  bank  sharee 
taxed  without  such  aeductlon  at  avahie  neces- 
sarily and  largely  based  on  the  value  of  the  gOT- 
emment  securities  in  which  by  law  a  large  part 
of  the  capital  of  the  bank  was  required  to  be  in- 
vested. In  the  case  of  Psopte  v.  Oommfmonen 
the  comparison  was  not  between  the  taxation 
of  sharenolders  in  national  banks  and  of  share- 
holders in  state  banking  institutions,  but  be- 
tween the  taxation  of  national  bank  shares  and 
that  of  personal  property  held  by  individuals 
and  insurance  companies,  from  the  valuation  of 
which  the  deduction  was  permitted  of  the 
amoimt  of  nontaxable  government  securities 
held  by  them  respectively.  The  general  ground 
of  the  decision  was  that  the  exemption  was  not 
an  unfriendly  discrimination  against  inveet- 
ments  in  national  banks  in  favor  of  other  in- 
vestments of  a  similar  and  corapetine  character. 
It  was  held  that  the  exemption,  under  state  au- 
thority, of  United  States  securities,  which  It 
was  not  lawful  for  the  State  to  tax,  ooold  not 
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be  conddered  «n  unwarranted  exemption  in 
.hat  case.  It  was  also  held  that  the  language 
of  the  Act  of  Ck>Dere88  which  fixed  the  rate  of 
taxation  upon  nat&nal  bank  shares,  by  refer- 
ence to  that  imposed  bv  the  State  "upon  other 
moneyed  capital  in  the  hands  of  individual 
citizens,"  excluded  from  the  comparison 
moneyed  capital  in  the  hands  of  corporations, 
unless  the  corporations  were  of  that  character, 
such  as  state  banks  were  held  to  be  in  the  case 
of  Van  Allen  v.  The  Aeseuare,  that  shares  of 
stock  in  them  fell  within  the  description  of 
"moneyed  capital  in  the  hands  of  individual 
citizens."  In  that  way  a  distinction  was  es- 
tablished between  shares  of  stock  held  in  bank- 
ing corporations  and  those  held  in  insurance 
companies  and  other  business,  trading,  manu- 
facturing and  miscellaneous  corporations, 
whose  business  and  operations  were  unlike 
those  of  bulking  institutions. 

It  follows,  as  a  deduction  from  these  deci- 
sions, that  "moneyed  capital  in  the  hands  of 
individual  dtizemr'  does  not  necessarily  em- 
brace shares  of  stock  held  by  them  In  all  cor- 
porations whose  capital  is  employed,  acoordinff 
10  their  respective  corporate  powers  and  privi- 
leges, in  business  earned  on  for  the  pecuniary 
profit  of  shareholders,  although  shares  in  some 
corporations,  according  to  the  nature  of  their 
busmess,  may  be  such  moneyed  capital.  The 
rule  and  test  of  this  difference  is  not  to  be  found 
in  that  quality  attached  to  shares  of  stock  in 
corporate  bodies  generally,  whereby  the  certifi- 
cates of  ownership  have  a  certain  appearance 
of  negotiability,  so  as  easily  to  be  transferred 
by  delivery  under  blank  powers  of  attorney, 
and  to  be  dealt  in  by  sales  at  the  stock  ex- 
change, or  used  as  collaterals  for  loans,  as 
though  they  were  negotiablesecurity  for  money. 
This  qualify,  in  a  greater  or  less  degree,  per- 
tains to  all  stocks  in  corporate  bodies,  the  f  a- 
cility'of  their  use  in  this  way  being  in  propor- 
tion to  the  estimated  wealth  and  credit,  present 
or  prospectiye,  of  the  corporation  itself. 
Neither  is  the  difference  to  be  determined  by 
the  character  of  the  investments  in  which, 
either  by  law  or  in  fact,  the  bulk  of  the  capi- 
tal and  the  accumulated  surplus  of  the  corpo- 
ration is  from  time  to  time  invested.  It  does 
not  follow,  because  these  are  invested  in  soch 
a  way  as  poperly  to  constitute  moneyed  capi* 
tal,  tiiat  the  sharaa  of  stock  in  the  corporations 
themselves  must  necessarily  be  within  the  same 
description.  Such  is  the  case  of  insurance 
companies,  in  respect  to  which  it  was  held,  in 
People  V.  Tha  Commisnonere,  that  shares  of 
fftock  in  them  were  not  taxable  as  "moivqred 
capital  in  the  hands  of  individual  citizens;" 
and  that  the  language  of  the  Act  of  CSongress 
does  not  include  moneyed  capital  in  the  hands 
of  corporations.  The  true  test  of  the  distino 
tion,  therefore,  can  only  be  found  in  the  nature 
of  the  business  in  which  the  corporation  is  en- 


key  to  the  proper  interpretation  of  the 
Act  of  Congress  is  its  policy  and  purpose.  The 
object  of  the  law  was  to  establish  a  system  nf 
national  banking  institutions,  in  order  to  pro> 
vide  a  uniform  and  secure  currency  for  the 
people,  and  to  facilitate  the  operations  of  the 
Tn»sui7  of  the  United  States.  The  capital  of 
each  of  the  banks  in  this  system  was  to  be 
furnished  entirely  by  private  individuals;  but, 
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for  the  protection  of  the  government  and  th» 
people,  it  was  required  that  this,  capital,  so  far 
as  it  was  the  security  for  its  cirou]atingnotes2 
should  be  invested  in  the  bonds  of  the  United 
States.  These  bonds  were  not  subjects  of 
taxation;  and  neither  the  banks  themselves,  nor 
their  capital,  however  invested,  nor  the  shares 
of  stock  therein  held  by  individuals,  could  be 
taxed  by  the  States  in  which  they  were  located 
without  the  consent  of  Congress,  beinff  ex- 
empted from  the  power  of  the  States  in  this  re- 
speist,  because  these  banks  were  means  and  aeen- 
des  established  by  Congress  in  execution  ot  the 
powers  of  the  Gh>vernment  of  the  United  States. 
It  was  deemed  consistent,  however,  with  these 
national  uses,  and  otherwise  expedient,  to  grant 
to  the  States  the  authority  to  tax  them  within 
the  limits  of  a  rule  prescribed  by  the  law.  In 
fixing  those  limits  it  became  necessary  to  pro- 
hibit the  States  from  imposing  such  a  burden 
as  would  prevent  the  capital  of  individuals  from 
freely  seeking  investment  in  institutions  which 
it  was  the  express  object  of  the  law  to  establish 
and  promote  The  business  of  banking,  in- 
cluding all  the  operations  which  distinguish  it, 
might  be  carried  on  under  state  laws,  either  by 
corporations  or  private  persons,  and  capital  in 
the  form  of  monev  might  be  invested  and  em- 
ployed by  indiviaual  citizens  In  many  sin/^le 
ana  separate  operations  forming  substantial 
parts  of  the  business  of  banking.  A  tax  upon 
the  money  of  individuals,  invented  in  the  form 
of  shares  of  stock  in  national  banks,  would 
diminish  their  value  as  an  investment  and  drive 
the  capital  so  invested  from  this  employment, 
if  at  uie  same  time  similar  investments  and 
similar  employments  under  the  authority  of 
state  laws  were  exempt  from  an  equal  burden. 
The  main  purpose,  therefore,  of  Congress,  in 
fixing  limits  to  state  taxation  on  investments 
in  the  shares  of  national  banks,  was  to  render 
it  impossible  for  the  State,  in  levying  such  a 
tax,  to  create  and  foster  an  unequal  and  un- 
friendly competition,  by  favoring  institution* 
or  individuals  carrying  on  a  similar  business 
and  operations  and  investments  of  a  like  char- 
acter. The  language  of  the  Act  of  Congress  is 
to  be  read  in  the  light  of  this  policy. 

Applying  this  nue  of  construction  we  are  led. 
In  the  first  place,  to  consider  the  meaning  of 
the  words  "other  moneyed  capital,"  as  used  in 
the  statute.  Of  course  it  includes  shares  in 
national  banks;  the  use  of  the  word  "other," 
requires  that.  If  bank  shares  were  not 
moneyed  capital,  the  word  "other"  in  this  con- 
nection would  be  without  significance.  But 
"moneyed  capital"  does  not  mean  all  capital 
the  value  of  which  is  measured  in  terms  of 
money.  In  this  sense,  all  kinds  of  real  and 
personal  property  would  be  embraced  by  it, 
for  they  all  have  an  estimated  value  as  the 
subjects  of  sale.  Neither  does  it  necessarily 
include  all  forms  of  investment  in  which  the 
interest  of  the  owner  is  expressed  in  money. 
Shares  of  stock  in  railroad  companies,  minine 
companies,  manufacturing  companies,  ana 
other  corporations,  are  represented  by  certifi- 
cates showing  that  the  owner  is  entitled  to  an 
interest,  expressed  in  money  value,  in  the  en- 
tire capital  and  property  of  the  corporation, 
but  the  property  of  the  corporation  which  con- 
stitutes Its  invested  capital  may  consist  mainly 
of  real  and  personal  property,  which,  in  the 
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hands  of  indlvidiuils,  no  one  would  think  of 
callin;?  moneyed  capital,  and  its  budneas  may 
not  consist  in  any  kind  of  dealing  in  money, 
or  commercial  representatives  of  money. 

£156]  So  far  88  the  policy  of  the  government  in 
reference  to  national  banks  is  concerned,  it  is 
indifferent  how  the  States  may  choose  to  tax 
such  corporations  as  those  Just  mentioned,  or 
the  interest  of  individuals  in  them,  or  whether 
they  should  be  taxed  at  all.  Whether  prop- 
erty interests  in  railroads,  in  manufacturing 
enterprises,  in  mining  investments,  and  others 
of  that  description,  are  taxed  or  exempt  from 
taxation,  in  the  contemplation  of  the  law,  would 
have  no  effect  upon  the  success  of  national 
banks.  There  is  no  reason,  therefore,  to  sup- 
pose that  Congress  intended,  in  respect  to  these 
matters,  to  interfere  with  the  power  and  policy 
of  the  States.  The  business  of  banking,  as 
defined  by  law  and  custom,  consists  in  the  issue 
of  notes  payable  on  demand,  intended  to  circu- 
late as  money  where  the  banks  aie  banks  of 
issue;  in  receiving  deposits  payable  on  demand; 
in  discounting  commercial  paper;  making  loans 
of  money  on  collateral  security;  buying  and 
s(  lllng  bflls  of  exchange;  negotiatmg  loans,,  and 
dealing  in  negotiable  securities  issued  bv  the 
government,  state  and  national,  and  municipal 
and  other  corporations.  These  are  the  opera- 
tions in  which  the  capital  invested  in  national 
banks  is  employed,  audit  is  the  nature  of  that 
employment  which  constitutes  it  in  the  eye  of 
this  statute  "moneyed  capital."  Oorporationt 
and  individuals  carrying  on  these  operations  do 
come  into  competition  with  the  buoness  of  nar 
tional  bonks,  and  capital  in  the  hands  of  indi- 
viduals thus  employed  is  what  is  Intended  to  be 
described  by  the  Act  of  Congress.  That  the 
words  of  the  law  must  be  so  limited  appears 
from  another  consideration:  they  do  not  emf)race 
any  moneyed  capital  in  the  sense  Just  defined, 
except  that  in  the  hands  of  individual  citizens. 
This  excludes  moneyed  capital  in  the  hands  of 
corporations,  although  the  business  of  some 
corporations  may  be  such  as  to  make  the  shares 
therein  belonging  to  individuals  moneyed 
capital  in  their  hands,  as  in  the  case  of  banks. 
A  railroad  company,  a  mhiing  company,  an 
insurance  company,  or  any  other  corporation 
of  that  description,  may  have  a  larse  part  of  its 
capital  invested  in  securitiespayable  in  money, 
and  80  may  be  the  owners  or  moneyed  capital; 
but,  88  we  have  already  seen,  the  shares  of  stock 
In  such  oompanfes  held  by  individuals  aie  not 
moneyed  capitaL 

r  1S7I  "^^  terms  of  the  Act  of  Conmas,  therefore. 
Include  shares  of  stock  or  other  interests  owned 
by  individuals  In  all  enterprises  in  which  the 
capital  employed  in  carrying  on  its  business  is 
money,  where  the  object  of  the  business  is  the 
making  of  profit  by  its  use  as  money.  The 
moneyed  capital  thus  employed  is  invested  for 
that  purpose  in  securities  by  way  of  loan,  dis- 
count, or  otho  wise,  which  are  from  time  to 
time,  according  to  the  rules  of  the  business,  re- 
duced again  to  money  and  relnveited.  It  in- 
cludes money  In  the  hands  of  individuals 
employed  in  a  similar  way,  invested  in  loana, 
or  in  securities  for  the  payment  of  money, 
either  88  an  investment  of  a  permanent  char- 
acter, or  temporarily  with  a  view  to  sale  or  re- 
pajrmentand  reinvestment.  In  this  way  the 
moneyed  capital  in  the  hands  of  individuals  is 
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>unds  by  the  "Court  of  Appeals  of  New  York,    r  i  ^c  ai 
the  case  of  McMalum  v.  Ptilmer,  103  N.  Y.     ^^^^^ 


distinguiahed  from  what  fa  known  ffeneraDy  as 

rional  properly.  Accordingly,  it  waa  said 
EkannOle  Bank  v.  BHUan,  106  U.  8.  8S3 
Uupra]:  "The  Act  of  Congress  does  nd  make 
th3  tax  on  personal  proper^  the  measure  of  the 
tax  on  the  bank  shares  m  the  State,  but  the  tax 
on  moneyed  capital  In  the  hands  of  the  Individ- 
ual citizens.  Credits,  money  loaned  aft  lnter»t, 
and  demands  against  persons  or  corporations 
are  more  purc^j  representative  of  moneyed 
capital  than  personal  property,  so  far  as  they 
can  be  said  to  differ.  Unaoubtedly  there  may 
be  said  to  be  much  personal  property  exempt 
from  taxation  without  giving  rank  shares  a 
right  to  similar  exemption,  tocause  personal 
property  is  not  necrssarily  moneyed  capitaL 
But  the  rights,  credits,  demands,  and  money  at 
interest  mentioned  in  the  Indiana  Statate,from 
which  bona  flde  debts  may  be  deducted,  all 
mean  moneyed  capital  invested  in  that  way." 
This  definition  of  moneyed  capital  in  the 
hands  of  individuals  seems  to  us  to  be  the  Idea 
of  the  law,  and  ample  enough  to  embrace  and 
secure  its  whole  purpose  and  policy. 

From  this  view,  it  follows  that  the  mode  of 
taxation  adepted  by  the  State  of  New  York  in 
reference  to  its  corporations,  excluding  for  the 

S resent  trust  oompani^  and  savings  banks, 
oes  not  operate  in  such  a  way  as  to  make  the 
tax  assessed  upon  shares  of  national  banks  at  a 
greater  rate  than  that  imposed  upon  other 
moneyed  capital  In  the  lumds  of  individual 
dtizensL 

This  is  the  condusloii  reached  on  similar 
groi 
Int 

176,  that  court  said:  "Our  system  of  laws, 
with  reference  to  the  taxation  of  incorporated 
companies  and  capital  Invested  therdn.  has 
been  carefully  framed  with  a  view  of  leachine 
all  taxable  property  and  subjecting  it  to  ecjuali- 
ty  of  burden,  so  far  as  that  object  is  attainable 
in  a  matter  so  complex.  In  view  of  the  wide 
variation  in  the  employable  value  of  such  In- 
vestments and  the  frequent  mutations  in  their 
conditions  it  is  Ir^  no  means  certain  that  this 
object  has  not  been  attained  with  reasonaUe 
accuracy.  It  is  quite  dear,  f]!om  even  this  cur- 
sory review  of  the  statatea,  that  if  any  discrim- 
ination is  made  by  our  laws  in  taxing  capital 
Invested,  it  is  not  to  the  prejudice  of  tibat  em- 
ployed in  banking  corporations.  Bven  If  this 
were  not  the  lesmt  of  the  statute,  we  are  of 
opinion  that  Investments  in  the  shares  of  com- 
panies named  do  not  come  within  the  meaning 
of  that  clause  hi  the  federal  statutes,  referring 
to  other  moneyed  capital  In  the  handsof  in<£ 
viduals.  That  phrase,  as  eenerallv  employed, 
distinguishes  sudi  capital  nom  other  personal 
property,  and  investments  In  the  various  manu- 
facturing and  industrial  enterpilses.  And  this 
Is  the  sense  in  which  it  is  used  In  our  tax  laws, 
as  appears  by  referenca  to  the  statutes." 

The  cases  of  trust  companies  and  savings 
banks  require  separate  condderatlon.  Section 
812  of  diapter409of  the  Act  of  1882  is  a  re- 
enactment  of  section  8  of  chapter  0^  of  the 
Laws  of  1880,  except  that  hi  the  latter,  tni::t 
companies  were  included  with  banks  and  bank- 
ing institutions,  so  as  to  subject  the  stockhold- 
ers therein  to  the  same  rule  of  assessment  and 
taxation  on  the  value  of  their  shares  of  stock. 
The  present  statute  ondts  them  from  the  oor- 
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responding  section.  The  oonsequenoe  is  that 
trust  companies  are  taxable,  as  other  corpora- 
tions nnder  the  Act  of  1857,  for  local  purposes, 
npon  the  actual  yalue  of  their  capital  stock. 

a  chapter  861  of  the  Laws  of  1881,  as  amend- 
,  they  are  subjected  to  a  franchise  tax,  in  the 
nature  of  an  income  tax,  payable  to  the  State 
for  state  purposes.  It  is  argued,  from  this  leg- 
islation, m  reference  to  the  taxation  of  trust 
companies,  that  it  discloses  an  evident  inteut  to 
discriminate  in  favor  of  the  latter  as  between 
them  and  banks,  including  national  banks;  and 
it  is  argued  that,  considenng  the  nature  of  the 
business  in  whidi  trust  companies  are  engaged, 
it  is  a  material  and  unfriendly  discrimination 
in  favor  of  state  institutions  engaged  to  some 
extent  in  a  competing  business  with  that  of 
national  banks.  Trust  companies,  however,  in 
New  Yorl^  according  to  the  powers  conferred 
upon  them  by  their  charters  and  habitually  ex- 
ercised, axe  not  in  any  proper  sense  of  the  word 
banking  institutions.  They  have  the  following 
powers:  To  receive  moneys  in  trust  and  to 
accumulate  the  same  at  an  agreed  rate  of  inter- 
est; to  accept  and  execute  all  trusts  of  every 
description  committed  to  them  by  any  person 
or  corporation  or  by  any  court  of  record;  to 
receive  the  title  to  real  or  personal  estate  on 
trusts  created  in  accordance  with  the  laws  of 
the  State,  and  to  execute  such  trusts;  to  act  as 
agents  for  corporations  in  reference  to  issuing, 
registering,  and  fransf erring  certificates  of  stock 
and  bonds,  and  other  cadences  of  debt;  to 
accept  and  execute  trusts  for  married  women  in 
respect  to  their  separate  pro|)erty ;  and  to  act  as 
guardian  for  the  estates  of  infants.  It  is  re- 
quired that  their  capital  shall  be  invested  in 
bonds  and  mortgages  on  unincumbered  real 
estate  in  the  State  of  New  York  worth  double 
tlie  amount  loaned  thereon,  or  in  stocks  of  the 
United  States  or  of  the  State  of  New  York,  or 
of  the  incorporated  cities  of  that  State. 

It  is  evident,  from  this  enumeration  of  pow- 
ers, that  trust  companies  are  not  banks  in  the 
commercial  sense  of  that  word,  and  do  not  per- 
form the  functions  of  banks  in  carrying  on  the 
exchanges  of  commerce.  They  receive  money 
on  deposit,  it  is  true,  and  invest  it  in  loans,  and 
so  deal,  therefore,  in  money  and  securities  for 
money  in  such  a  way  as  properly  to  bring  the 
shares  of  stock  held  by  individuals  therein 
within  the  definition  of  moneyed  capital  in 
the  hands  of  individuals,  as  used  in  the  Act 
of  Congress.  But  we  fail  to  find  in  the  record 
any  sufficient  ground  to  believe  that  the  rate 
of  taxation,  which  in  fact  falls  upon  this 
form  of  investment  of  moneyed  capital,  is  less 
than  that  imposed  upon  shares  of  stock  in  na- 
tional banks. 

It  appears  from  the  tax  laws  of  New  York 
applicable  to  the  subject,  as  judicially  con- 
strued by  the  Court  oi  Appeals  of  that  State, 
that  the  capital  stock  of  such  a  corporation  is 
to  be  assessed  at  its  actual  value.  The  actual 
value  of  the  whole  capital  stock  is  ascertained 
by  reference,  among  other  standards,  to  the 
market  price  of  its  shares,  so  that  the  aggre- 
gate value  of  the  entire  capital  mav  be  the 
market  price  of  one  multiplied  by  the  whole 
number  of  shares.  Oswego  Starch  Factory  v. 
DoUatcM/,  21  N.  Y.  449;  People  v.  Commisnon^ 
erg  of  Taxei,  95  N.  Y.  654.  From  this  are  to 
be  deducted,  of  course,  the  real  estate  of  the 
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corporation  otherwise  taxed,  and  the  Ymlne  of 
such  part  of  the  capital  stock  as  is  invested  In 
nontaxable  property,  such  as  securities  of  the 
United  States.  In  addition  to  this,  the  corpora- 
tion, as  akeady  stated,  pavs  to  the  State,  as  a 
state  tax,  a  tax  upon  its  franchise  based  upon 
its  income;  the  tax  on  the  capital  being  for 
local  purposes. 

It  is  evident,  we  think,  that  taxation  in  this 
mode  is,  at  least,  equal  to  that  upon  the  shares 
of  individual  stockholders,  for  if   the  same 

Eroperty  was  held  for  the  same  uses  and  taxed 
y  the  same  rule,  in  the  hands  of  individuals, 
as  moneyed  capital,  it  would  be  subject  to  pre- 
cisely the  same  deductions;  in  addition  to 
which,  the  individual  would  be  entitled  to 
make  a  further  deduction  of  any  debts  he  might 
owe.  Upon  these  grounds,  therefore,  we  are 
of  opinion  that  this  mode  of  taxing  trust  com- 
panies does  not  create  the  inequali^  which  the 
appellant  alleges. 

In  the  case  of  savings  banks,  we  assume  that 
neither  the  bank  itself  nor  the  individual  de- 
positor is  taxed  on  account  of  the  deposits. 
The  language  of  the  statute  (sec  4,  chap.  466, 
Laws  1867)  is  as  follows:  "Deposits  m  any 
banks  for  savings,  which  are  due  to  the  de- 
positors, *  *  *  shall  not  be  liable  to  taxation, 
other  than  the  real  estate  and  stocks  which  mav 
be  owned  bv  such  bank  or  company,  and  which 
are  now  liable  to  taxation  under  the  laws  of  this 
State." 

According  to  the  stipulation  hi  this  case,  the 
deposits  in  such  banks  amount  to  |487,107,501, 
with  an  accumulated  surplus  of  $68,669,001. 
It  cannot  be  denied  that  these  deposits  consti- 
tute moneyed  capital  in  the  hands  of  individ- 
uals within  the  terms  of  any  definition  which  ri  ai  •■ 
can  be  given  to  that  phrase;  but  we  are  ecjually  I  '■^ *•  *  J 
clear  that  they  are  not  within  the  meaning  of 
the  Act  of  Congress  in  such  a  sense  as  to  re- 
quire that,  if  they  are  exempted  from  taxation, 
shares  of  stock  in  national  l^ks  must  thereby 
also  be  exempted  from  taxation.  No  one  can 
suppose  for  a  moment  that  savings  banks  come 
into  any  possible  conopetition  with  national 
banks  of  the  United  States.  They  are  what 
their  name  indicates,  banks  of  deposit  for  the 
accumulation  of  small  saviniEB  belonging  to  the 
industrious  and  thrifty.  To  promote  their 
growth  and  progress  is  the  obvious  interest  and 
manifest  pohcy  of  the  State.  Their  multiplica- 
tion cannot  in  any  sense  injuriously  affect  any 
legitimate  enterprise  in  the  community.  We 
have  already  seen  that  by  previous  decisions  o^ 
this  court  it  has  been  declared  that  "it  could  not 
have  been  the  intention  of  Congress  to  exempt 
tMUik  shares  from  taxation  because  some  mon- 
eyed capital  was  exempt'V-.fi!>p6ur;i  v.  Seliool 
Oirectors,  23  Wall.  480  [«ttpra1— and  that  "the 
Act  of  Congress  was  not  intended  to  curtail  the 
state  power  on  the  subject  of  taxation.  It  sim- 
ply required  that  capital  invested  in  national 
bonks  should  not  be  taxed  at  a  greater  rate  than 
like  property  similarly  invested.  It  was  not  in- 
tended to  cut  off  the  power  to  exempt  particu- 
lar kinds  of  property,  if  the  Legislature  choae 
to  do  so."  Adams  v.  Nashville,  95  U.  S.  19 
[24: 869].  The  only  limitation,  upon  deliberate 
reflection,  we  now  think  it  necessary  to  add, 
is  that  these  exemptions  should  be  founded 
npon  just  reason,  and  not  operate  as  an  un- 
friendly discrimination  against  investmentf  in 
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national  bank  shareB.  HoweTer  large,  there- 
fore, may  be  the  amount  of  moneyed  capital  in 
the  hanos  of  indiTiduals,  in  the  shape  of  de- 
posits in  savinfiis  banks  as  now  organized,  which 
the  policy  of  the  State  exempts  from  taxation 
for  its  own  purposes,  that  exemption  cannot 
affect  the  rule  for  the  taxation  of  shares  in  na- 
tional banks,  provided  they  are  taxed  at  a  rate 
not  greater  than  other  moneyed  capital  in  the 
hands  of  individual  citizens  otherwise  subject 
to  taxation. 

It  is  further  objected,  on  similar  munds,  to 
the  validity  of  the  assessment  complained  of  in 
this  case,  that  municipal  bonds  of  the  City  of 
New  York,  to  the  amount  of  $13,467,000,  are 
[162]  also  exempted  from  taxation.  The  amount  of 
the  exemption  in  this  case  is  comparatively 
small,  looking  at  the  whole  amount  of  |)ersonal 
property  and  credits  which  are  the  subjects  of 
taxation;  not  large  enough,  we  think,  to  make 
a  material  difference  in  toe  rate  assessed  upon 
national  bank  shares;  but,  independently  of 
that  consideration,  we  think  the  exemption  is 
immaterial.  Bonds  issued  by  the  State  of  New 
York,  or  under  its  authoritv  hy  its  public  mu- 
nicipal bodies,  are  means  for  carrying  on  the 
work  of  the  jErovemment,  and  are  not  taxable 
even  by  the  tfnited  States,  and  it  is  not  a  part 
of  the  policy  of  the  government  which  issues 
them  to  subject  them  to  taxation  for  its  own 
purposes.  Such  securities  undoubtedly  repre- 
sent moneyed  capital,  but  as  from  Uieir  nature 
they  are  not  ordinarily  the  subjects  of  taxation, 
they  are  not  within  the  reason  of  the  rule  estab- 
lished by  Congress  for  the  taxation  of  national 
bank  shares. 

The  same  considerations  apply  to  what  is 
called  an  exemption  from  taxation  of  shares  of 
stock  of  corporations  created  byother States 
and  owned  by  citizens  of  NewYork,  which 
it  is  amed  amount  to  at  least  the  sum  of 
$260,000,000.  It  is  not  pretended,  however, 
that  this  exemption  is  based  upon  the  mere 
will  of  the  legislature  of  the  State.  The 
courts  of  New  York  hold  that  they  are  not  the 
TOoper  subjects  of  taxation  in  the  State  of  New 
York,  because  they  have  no  Htus  within  its 
territOTy  for  that  purpose.  Bifyt  y.  CammU- 
misiUmen  of  Tamet,  28  N.  Y.  224;  People  y. 
Ommisiiajien,  4  Hun,  695.  The  objection 
would  be  equally  good  if  made  to  the  hontaxsr 
tion  of  real  estate  owned  by  citizens  of  New 
York,  but  not  within  its  limits.  Clearly  the 
property  to  be  taxed  under  the  rule  prescribed 
for  the  taxation  of  national  bank  shares  must  be 
property  which,  according  to  the  law  of  the 
State,  is  the  subject  of  taxation  within  its  juris- 
diction. 

Upon  these  grounds,  substantially  the  same 
as  those  on  which  the  drcuit  judge  proceeded 
(28  Fed.  Rep.  776),  we  are  of  opinion  that  the 
appellant  is  not  entitled  to  the  relief  praved  for. 

The  decree  of  the  Oireuii  Oourt  i$,  thartfore, 
eifffttiMdL 

Mr,  Jtutiee  Blatchford  took  no  part  in  the 
decision  of  this  case. 

True  copy.   Ten: 
James  H.  MoK«imey,Qerk,  Sup.  Court,  U.  S. 
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NATIONAL  NEWARK  BANKINO 
COMPANY,  AppL, 

MAYOR  AND  COMMON  COUNCIL  OP 
TE[E  CITY  OF  NEWARK,  ahd  A.  JUI>- 
SON  CLARK,  Receiver  of  Taxes. 

(Soe  8.  a  Beportflr*s  ed.  lS»-ltt.> 

National  banke-^tate  iaoDatian  cf  eharee  of 
etoch-^*' other  monayei  capital**— exempUor^ 
of  pereonal  property,  not  eimilarly  eitttafed, 
tmmaterial—Ifew  Jereey  Statute,  April  11, 
1866. 


The  exemption  from  state  taxation  of  peraon 
property,  not  situated  draJlarly  to  that  Inyostc  _ 
In  national  banks,  does  not  entitle  national  bank 


shares  to  similar  exemption  under  seoUon  ficOS  K.  & 

[No.  1801.] 
Argued  Maireh  U,  16, 1887.   Decided  April  j^ 
1887.     • 

APPEAL  from  the  Circuit  Court  of  theUnited 
States  for  the  District  of  New  Jersey. 


le  history  and  facts  of  the  case  suffldentlj 
appear  in  the  opinion  of  the  court. 

See  the  preceding  case  of  2^  Mercantile 
National  Bank  v.  The  Mayor,  ante,  895. 

Meesrs.  Charles  W.  WelU  and  John  W» 
TayloFt  for  appellant. 

Meesre.  Joseph  Coalt  and  John  R» 
Emery*  for  apptJlees. 

Mr.  Juttice  Matthews  delivered  the  opin* 
ion  of  the  court: 

This  is  a  bill  in  equitv  filed  by  the  appellant, 
a  National  Bank  organized  under  the  Act  of 
Congress,  doing  business  in  the  City  of  Newark, 
New  Jersey,  the  object  and  prayer  of  which  are 
to  enloin  the  collection  of  taxes  assessed  upoD 
the  Individual  shareholders  therein,  on  Uie 
ground  that,  according  to  the  laws  of  New 
Jersey,  under  which  the  assessment  has  beea 
made,  the  rate  of  taxation  is  greater  than  that 
assened  upon  the  moneyed  capital  in  the  hands 
of  the  individual  citizens  of  the  State.  This 
alleged  inequality,  it  is  contended,  results  from 
certain  exemptions  authorized  by  the  laws  of 
New  Jersey,  whereby  a  material  portion  of  the 
moneyed  capital  in  the  hands  of  individuals  is 
freed  from  taxation. 

According  lo  the  allegations  of  the  bill,  these 
exemptions^  consist,  1,  of  the  shares  of  capital 
stock  held  by  individuals  in  all  private  corpo- 
rations of  tne  State,  "except  bulking  institu- 
tions, and  except  those  which  by  virtue  of  any 
contract  in  their  charters  or  other  contracts  with 
this  State  are  expressly  exempted  from  taxa- 
tion, and  except  mutual  life  insurance  com-  i  ie4i 
panics  specially  taxed '/'which  exemptions,  it  is  *-  * 
charged,  amount  to  the  sum  of  $301,485,000; 
and  3,  of  the  deposits  in  savinss  banks, 
amounting  to  the  sum  of  $24,017,919.09. 

The  ISth  section  of  the  Act  of  April  11, 
1866,  establishing  these  exemptions,  is  as  fol- 
lows (Revision  of  1877,  p.  1166):  "That  all 
grivate  corporations  of  this  State,  except  bank- 
)g  institutions,  and  except  those  which  by 
virtue  of  any  contract  in  their  charters  or  other 
contracts  with  this  State  are  expressly  ex- 
empted from  taxation,  and  except  mutual  life 
insurance  companies  specially  taxed,  shall  bt 
and  are  hereby  required  to  be  respectively  a» 
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•eased  and  taxed  at  the  fall  amount  of  their 
capital  stock  paid  in,  and  accumulated  surplus; 
but  any  real  estate  which  such  corporations 
may  lawfully  own  in  any  other  State  than  this 
State,  shall  not  he  liable  to  be  estimated  in 
such  accumulated  surplus,  and  the  persons 
holding  the  capital  stock  of  such  corporations 
shall  not  be  asaBSsed  therefor;  and  such  corpo- 
rations as  have  no  capital  stock  other.than  those 
above  excepted,  shall  be  assessed  for  the  full 
amount  of  thefar  proper^  and  valuable  assets, 
without  any  deductions  for  debts  and  liabilities; 
but  depositors  hi  savings  banks,  taxed  by  virtue 
of  this  section,  shall  be  exempted  from  taxa- 
tion on  their  personal  estate  to  the  amount  of 
iheir  deposits;  provided,  that  premium  notes 
iield  l^  life  insurance  compames  shall  in  no 
oise  be  considered  as  future  premiumsL  but 
shall  be  included  in  the  valuable  assets  of  said 
company." 

Under  the  statutory  provision  for  the  taxa- 
tion of  bank  shares  in  New  Jersey,  the  stock 
of  everv  bank,  national  as  well  as  State,  is  as- 
sessed for  taxation  in  the  place  where  the  bank 
is  located  to  all  nonresident  stockholders  there- 
of, the  taxes  assessed  on  which  are  payable  by 
the  bank  itself  for  their  account;  resident  stock- 
holders being  taxed  on  their  shares  in  the  town- 
ships or  waras  in  which  they  respectively  re- 
side. The  rate  of  taxation  is  the  same  as  that 
upon  other  personal  property  held  by  individ- 
uals, and  is  subject  to  deduction  on  account  of 
debts  due  by  the  owner. 

It  is  not  claimed  that  the  assessments  com- 
plained of  in  this  case  are  unequal  or  illegal, 
unless  made  so  by  the  exemptions  authorized 
by  the  15th  secUon  of  the  Act  of  April  11, 1866. 
165]  There  is  no  material  difference  between  the 
legislation  of  New  Jersey  on  this  subject  and 
that  of  New  York,  as  considered  in  the  case  of 
Mercantile  Natumal  Bank  qf  the  Oity  cfNew 
York  V.  Mdvor,  Aldermen  and  OomnwnaUy  ef 
the  Oity  cfNew  York,  and  George  W,  McLean, 
Receiver  €f  Taam,  lust  decided.  This  case  is, 
therefore,  necessarily  governed  by  the  decision 
in  that 

The  decree  a/  the  Oireuit  Court  ie  aeoordingly 
ajprmed* 

Mr.  Juttiee  Bradlay  and  Mr.  Jttetiee 
Blatehford  took  no  part  in  the  dedsion  of 
this  case. 

Ttoecopy.   Test; 

James  H.  MoKeiiney,Glerk,  Sop.  Court,  U.  8. 


ALBERT  GRANT,  Appt., 

PHCEiaX  MUTUAL  LIFE  INSURANCE 
COMPANY. 

(8ee  8.  CI  Reporter's  ed.  lOfr-118.) 

Bin  hy  the  cestui  que  trust  to  foreclose  equity  ef 
redtmpHon  in  property  covered  hy  tteenty-eix 
trust  deede,  not  multifariotie-^partiee^plea-^ 
depositione—dieoretion  of  eourt— receiver  to 
preserve  property,  rente  and  proJUe—ueury^-^ 
commieeione   evidenee. 

Upon  a  bill  filed  by  the  cestui  mM  (ruaC  to  f6re- 
close  the  equity  of  redemption  or  the  rnntor  in 
property  covered  by  twenty-«lz  trust  cteeds  exe- 
c'Utod  to  five  dfffarent  sets  of  trustees,  as  to  all  of 
-whom  as  defendants  the  bill  was  taken  pro  eonfeseo. 
It  Is  held:  tfaat  thebiUoan  be  maintained  by  the 
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eeeM  qus  truie,  no  objection  being  made  by  the 
trustees ;  tiiatlt  18  not  multtfarlous,  ft  being  neces- 
sary to  aidjudlcate  all  the  dalms  In  one  salt:  that 
the  General  Term  of  the  court  below  propetiy  re- 
manded the  cause  to  the  Special  Term  for  farther 
proceedings  In  the  taidng  of  the  testimony  after 
the  reversal  of  a  decree  of  sale  on  the  report  of  the 
aadltor,  without  a  trial  of  the  Issue  raised  by  the 
pleadings ;  that  the  decree  of  rea  judicata  was 
properly  oyerruled  by  the  court  below,  the  com- 
plamant  having  been  merely  a  party  defendant  to 
a  former  bill  against  the  defendant  Involving  parts 
of  the  lots  In  question,  and  said  bill  having  oeen 
dismissed ;  that  a  plea  Is  bad  where  the  answer  ex- 
tends to  the  whole  of  the  matter  covered  Ijyit; 
that  the  court  below  ezerdsed  a  proper  discretion 
In  admitttng  certain  depositions  ana  In  refusing 
the  appellant  further  ume  to  take  depositions  In 
rebuttal;  that  It  Is  within  the  discretion  of  a 
court  of  eqnlt/,  where  the  debtor  Is  Insolvent  and 
the  mortgafled  property  Is  Insufficient  security  for 
the  debt  and  there  is  danger  of  waste  or  detenora^ 
tlon,  to  take  charge  of  the  property  by  means  of 
a  receiver  to  preserve  not  onJ^  the  corpus,  Imt 
the  renti  and  profits,  for  the  satisfaction  of  the 
debt;  that  commissions  paid  by  the  complainant 
to  secure  the  loans,  did  not  make  the  transaottons  in 
cruestlon  usurious ;  and  that  the  crosB  bill  filed  by 
the  complainant,  sotting  up  a  certain  alleged  con- 
tract of  settlement,  Is  not  sustained  by  the  evi- 
dence. 

[No.  166.] 

Argued  Mareh  g4,  tS,  1887.    Bedded  Apra  4, 
1887. 

APPEAL  from  the  Sopi^nie  Court  of  the 
District  of  Columbia.    AJflrmed. 
See  case  below,  8  MacArthur,  43  and  220. 
The  history  and  facts  of  the  case  appear  iii 
the  opinion  of  the  court. 

Meeere.  Joseph  E.  HeDoaaldand  Henrjr 
W.  Blair,  for  appellant. 

Meeere.  M.  F.  morris  and  W.  F.  H»t- 
tinifly*  for  appellee. 

Mr.  Jueiiee  Blateliford  delivered  the  ophi-     f  1 061 
ion  of  the  court: 

This  is  a  suit  in  equity,  brought  hi  the  Su- 
preme Court  of  the  District  of  Columbia,  on 
the  17th  of  April,  1875,  by  the  Phceniz  Mu- 
tual Life  Insurance  Company,  a  Connecticut 
corporation,  against  Albert  Grant  and  others, 
to  enforce  certain  deeds  of  trust,  twenty-six  in 
number,  executed  by  Grant  and  his  wife  to 
secure  sundry  sums  of  money,  the  plaintiff 
claiming  to  be  the  owner  of  all  the  aebts  se- 
cured by  the  deeds  of  trust,  which  cover  various 
lots  in  square  760,  in  the  Citv  of  Washln^on. 
The  suit  applies  to  lots  1,  3,  4,  5,  0,  8,  9,  10, 
11, 12,  14. 16, 17  and  18.  all  of  which  but  lots 
16, 17  and  18  had  buildings  on  them  when  the 
suit  was  brought.  The  total  amount  of  prin- 
cipal moneys  all^;ed  in  the  bill  to  be  due  on 
the  debts  secured  by  the  deeds  of  trust  is 
$812,66ai4.  The  trustees  in  the  several  deeds 
of  trust,  being  five  different  sets  of  trustees, 
two  in  each  set,  are  made  parties  defendant,  as 
are  certain  Judgment  and  mechanics'  lien  cred- 
itors of  Grant,  and  purchasers  from  him.  The 
bill  alleges  that  Cfrant  is  insolvent;  that  the 
proper^  is  very  much  deteriorating  for  the 
want  of  necessarv  repairs  to  the  buildings  upon 
it,  which  Grant  is  unable  or  unwilling  to  make;  [  1 07  ] 
and  that  ten  of  the  buildings  are  unoccupied. 
The  bill  prays  for  the  appointment  of  a  re- 
ceiver to  rent  and  properly  care  for  12  of  the 
lots;  that  the  net  amounts  collected  by  the  re- 
ceiver be  paid  over  to  the  plaintiff  on  account 
of  the  indebtedness;  that  the  14  lots  covered 
by  the  trust  deeds  may  be  sold  to  pay  the  in- 
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debtedness  due  to  the  plaintiff;  and  that  the 
process  of  the  sale  be  paid  to  the  parties  law- 
fully entitled  thereto. 

On  the  7th  of  May,  1875,  after  a  hearing, 
the  court  made  an  oraer  appointing  a  receiver 
of  10  of  the  lots,  to  collect  the  rents  of  the 
rented  property,  and  to  lease  such  as  was  war 
rented. 

On  the  6th  of  July,  1875,  Grant  demurred 
generally  to  the  bill.  This  demurrer  was  over- 
ruled on  the  8th  of  November,  1875,  with  leave 
to  answer. 

On  the  27th  of  November,  1876,  Grant  filed 
an  answer  denying  his  indebtedness  as  to  a 
large  part  of  the  amount  claimed  by  the  plain- 
tiff, and  denying  generally  the  equities  of  the 
bill;  and  with  the  answer  nied  four  pleas,  set- 
ting up  (1)  a  want  of  Jurisdiction  in  the  court 
to  decree  a  sale,  on  the  ground  that  the  only 
lawful  authority  to  make  the  sale  without  the 
consent  of  Grant  was  vested  in  the  several  trus- 
tees; (2)  the  nonioinder  of  numerous  parties 
named  in  the  plea;  (8)  the  illegality  of  the  in- 
debtedness claimed,  because  $9,000  of  ille^ 
and  usurious  interest  was  charged  by  the  plam- 
tiff  and  paid  by  Grant  on  sudi  indcbteoness; 
(4)  that  all  the  indebtedness  was  paid  and  satis- 
fied before  the  bringing  of  the  suit 

On  the  same  day.  Grant  filed  a  cross  bQ], 
makinff  as  defendants  the  parties  to  the  orig- 
inal bill  and  those  named  in  the  second  plea,  m 
which  he  set  up  that  a  contract  had  been  made 
between  him  and  the  plaintiff,  on  the  1st  of 
March,  1878,  by  the  terms  of  which,  among 
other  things,  all  of  his  obligations  to  the  plain- 
tiff were  to  be  surrendered  to  him  in  considera- 
tion of  a  deed  in  fee  to  be  made  by  him  to  the 
plaintiff  of  11  of  the  lots.  The  cross  bill  prayed 
for  a  specific  performance  of  such  contncti 
by  the  plaintiff. 

On  the  28d  of  December,  1875,  the  plaintiff 
moved  to  strike  out  the  pleas,  and  also  de- 
murred to  the  ctobA  bill.  On  the  15th  of  March, 
1876,  the  demurrer  to  the  cross  biU  was  sus- 
tained, with  leave  to  amend.  On  the,  20th  of 
March,  1876,  the  plaintiff  filed  a  general  repli- 
calion.  Joining  issue  with  Grant  On  the  6th 
of  Mav,  1876,  the  Court  in  Special  Term  made 
an  order  referring  the  cause  to  the  auditor  of 
the  court  to  state  the  account  between  the 
plaintiff  and  Grant,  the  amount  due  under  the 
several  deeds  of  trust,  the  amounts  due  to  the 
tudgment  and  mechanics'  lidi  creditors  re- 
lerred  to  in  the  bill,  whether  the  same  are 
liens  upon  any  of  the  real  estate,  the  relative 
priorities  of  the  claims  of  such  creditors  and 
the  plaintiff,  and  the  value  of  the  real  estate. 
From  this  order  Grant  appealed  to  the  Generd 
Term.  On  the  hearing  before  the  auditor  he 
refused  to  receive  evidence  oil  the  part  of  Grant 
in  support  of  any  of  the  defenses  raised  by  his 
answer. 

On  the  19th  of  June,  1876,  the  auditor  filed 
his  report,  in  which  he  reported  upon  the  sev- 
eral matters  referred  to  him,  ana  found  the 
amount  due  on  the  several  deeds  of  trust  on 
the  real  estate  the  sale  of  which  the  bill  prayed 
for,  to  be  |425,848.88,  including  interest,  and 
stated  tlie  value  of  the  14  lots  and  of  the  build- 
ings upon  them  to  be  $200,425.  Grant  filed 
exceptions  to  this  report,  and  on  the  11th  of 
December,  1876,  the  court  made  a  decree  over- 
ruling the  exceptions  and  confirming  the  le- 


ix>rt.  The  decree  directed  that  the  14  lots  be 
sold  by  trustees  named  in  the  decree,  unless 
Grant  should  by  a  day  specified  pay  into  court 
for  the  plaintiff  the  s\mi  of  $407,117.58.  In 
case  of  a  sale,  the  proceeds  were  to  be  brought 
into  court  to  abide  further  order.  Grant  ap- 
pealed to  the  General  Term  from  this  decree. 

On  the  2dth  of  March,  1877,  a  decree  was 
made  bv  the  General  Term,  reversing  the  de- 
cree of  the  Special  Term  of  December  11, 

1876,  setting  aside  the  order  of  reference  to  the 
auditor  ana  the  proceedings  thereunder,  and 
remanding  the  cause  to  the  Special  Term  for 
further  proceedings,  to  commence  with  the 
cause  as  it  stood  after  the  filing  of  the  replica- 
tion and  when  application  for  the  reference  to 
the  auditor  was  made,  with  leave  to  Grant  to 
move  to  amend  his  cross  bill  and  to  the  plaint- 
iff to  apply  for  such  order  as  it  might  be  ad- 
vised in  regard  to  its  replication.  The  decision 
of  the  General  Term,  reported  in  8  Mac  Arthur, 

42,  considers  the  objection  raised  to  the  juris-  [IWl 
diction  of  the  court  to  decree  a  sale,  on  the 
ground  that  by  the  trust  deeds  the  sales  were  to 
be  made  by  the  trustees,  and  overrules  it.  It 
says:  "The  present  case  contains  many  par- 
ticular features  which  seem  to  render  the  juris- 
diction of  the  court  absolutely  indispensable  in 
order  that  a  fair  sale  should  be  made,  and  bid- 
ders should  know  beforehand  that  they  could 
get  a  valid  title  under  a  decree  in  which  the 
rights  of  every  person  having  a  claim  upon  the 
property  had  been  ascertained  and  settled 
From  the  face  of  the  bill  it  appears  thnt  the 
property  In  question  has  been  subdivided  into 
numerous  lots.  Some  of  the  deeds  of  trust 
are  liens  upon  all  the  lots;  others  upon  some  of 
them  only.  Payments  have  been  made  on  ac- 
count of  some  of  the  claims,  and  none  upon 
others.  The  aggregate  liens  exceed  the  value 
of  the  property,  and  the  owner  is  apparently 
insolvent.  Purchasers  from  Grant  subsequent 
to  the  liens  are  parties  to  the  biU,  and  in  justice 
to  them  the  securities  should  be  marshaled. 
The  parties  in  interest  are  numerous,  and  the 
complication  of  rights  is  so  great  that  nothing 
can  settle  them  except  a  decree  in  equity."  It 
goes  on  to  hold  that  the  order  of  reference  to 
tne  auditor  was  erroneous  in  the  then  condi- 
tion of  the  cause,  and  that  the  issues  raised  bj 
Grant  ought  to  have  been  first  tried  in  the 
usual  way. 

On  the  2l8t  of  May,  1877,  by  leave  of  the 
Court  in  Special  Term,  Grant  filed  amend- 
ments to  his  cross  bill.    On  the  28d  of  July, 

1877,  the  plaintiff,  by  an  order  of  the  SpecSj 
Term,  withdrew  its  replication  filed  March  20, 
1876,  and  filed  a  general  replication  to  the 
answer  of  Grant,  and  set  down  for  argument 
the  pleas  filed  with  Grant's  answer.  On  the 
11th  of  September,  1877,  Grant  filed  a  supple- 
mental answer,  setting  up  as  a  bar  to  the  suit  a 
decree  made  bv  the  Supreme  Court  of  the  Dis- 
trict of  Columbia,  in  equitv,  in  a  suit  wherein 
Aaron  Carter,  Jr.,  and  others  were  plaintiffs^ 
and  Grant  and  the  Phcenix  Mutual  Life  Insur- 
ance Company  and  others  were  defendants;  and 
t^e  Company  filed  an  answer  to  the  amended 
cross  bill  of  Grant. 

On  the  12th  of  February,  1878,  the  Conit  in  ^ 

Genera]   Term»  on  an  application   made  by      M^^ 
Grant  at  the  Special  Term  and  which  it  ordered 
to  be  heard  hi  the  first  instance  ^y  theGenerml 
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Term,  made  at.  urder  vacating  the  receiTership 
and  directing  the  reoeiver  to  ddiver  to  Giant 
poflsession  ox  10  of  the  lota,  and  to  jpav  into  the 
registry  of  the  oonrt  all  moneys  m  nis  hands 
derivea  from  rents  and  profits. 

On  the  4th  of  March,  1878,  the  Court  in 
Special  Term  made  an  order  overrulinff  all  of 
the  pleas  filed  by  Grant  Grant  appealed  to  the 
Gkneral  Term  from  so  much  of  this  order  as 
overruled  the  second,  third  and  fourth  pleas. 

On  the  2d  of  July,  1879,  the  Genenu  Term 
aflSirmed  the  order  of  the  Special  Term  overrul- 
ing the  second,  third  and  fourth  pleas,  and 
remanded  the  cause  to  the  Spedal  Term  for 
farther  proceedings.  On  the  22d  of  November, 
1879,  the  plaintiff  filed  a  replication  Joining 
issue  with  Grant  on  his  supplemental  answer 
to  the  bill. 

Thereafter,  testimony  was  taken  by  both 
ponies  on  the  issues  raised.  Testimony  was 
taken  at  Hartford,  Connecticut,  on  the  part  of 
the  plaintiff,  by  commission.  Grant  moved  to 
suppress  certain  depositions  taken  under  that 
commission.  The  notion  was  granted  as  to 
three  depositions  and  overruled  as  to  the  others. 
Complamt  is  made  by  Grant  that  upon  the 
motion  to  suppress  he  was  not  permitted  to 
read  certain  aflSdavits,  and  that  he  was  denied 
leave  to  cross  examiner  oraUy  certain  witnesses 
at  Hartford,  and  that  he  was  denied  an  exten- 
sion of  time  in  which  to  take  testimony  in  re- 
buttal of  evidence  taken  on  the  part  of  the 
plaintiff  at  Hartford. 

On  the  9th  of  February,  1881,  the  Oourt  In 
Special  Term  made  an  order  referring  the  cause 
to  the  Court  in  General  Term  for  hearing  in  the 
first  instance. 

On  the  2d  of  March,  18^  the  cause  havins 
been  heard  by  the  General  Term  on  thepleacU 
ings  tLu6  proofs,  a  decree  was  made  by  it  declar- 
ing that  Grant  is  not  entitled  to  any  relief 
under  his  cross-bill ;  that  the  plaintiff  is  the 
bolder  and  owner  of  the  several  obligations  of 
Gran:  secured  bv  the  deeds  of  trust  of  the  real 
estate  the  sale  of  which  the  bill  prays  for ;  that 
Grant  has  made  defatdt  in  the  payment  of  his 
said  obh'gations,  on  which  he  is  maebted  to  the 
plaintiff  in  laree  sums  of  money;  that  the 
,,-.  taxes  on  the  reu  estate  are  in  arrear  for  more 
.ll&l  than  ft20.000 ;  that  the  indebtedness  of  Grant  to 
the  plaintiff  largely  exceeds  the  value  of  the 
real  estate ;  that  the  plaintiff  has  no  personal 
security  for  its  debt ;  and  referring  tlie  cause  to 
the  auditor  of  the  court  to  state  the  account  be- 
tween .the  plaintiff  and  Grant,  the  amount 
due  under  the  deeds  of  trust,  the  amountB  due 
to  Judgment  and  mechanics'  lien  creditors, 
whether  the  same  axe  liens  upon  any  of  the  real 
estate,  the  relative  priorities  of  the  claims  of 
tboee  creditors  and  the  plaintiff,  the  value  of 
the  real  estate,  the  amount  of  taxes  in  arrear, 
and  the  particulars  of  any  sales  for  taxes.  The 
decree  also  appoints  a  receiver  in  the  cause,  to 
take  possession  of  18  of  the  lots  and  lease  them, 
and  enjoins  Grant  from  interfering  with  the 
receiver  in  his  possession  and  control  of  the 


be  reference  was  had  before  the  auditor, 
and  on  the  first  of  May,1882,  he  filed  his  report, 
finding  that  there  was  due  on  that  date  nom 
GhwDtto  the  plaintiff  on  the  indebtedness  secured 
by  the  trust  deeds  $285,202.09  of  principal, 
and  $225,117.98  of  interest,  making  a  total  of 
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$510,820.07.  The  report  also  showed  that  the 
amount  of  taxes  andmterest  thereon,  in  arrear, 
upon  the  real  estate,  was  $48,755.05,  and  that 
the  value  of  the  14  lots  and  the  improvements 
upon  them  was  $187,000.  On  the  5th  of 
March,  1888,  Grant  filed  exceptions  to  the  audi- 
tor's report.  The  case  was  brought  to  a 
further  hearing  in  the  Gkneral  Term,  on  Its  in- 
terlocutory decree  of  March  2, 1882,  and  on  the 
report  of  the  auditor,  and  on  the  exceptions  of 
Grant  thereto;  and  on  the  16th  of  June,  1888» 
it  made  a  final  decree  overruling  the  exceptions, 
confirming  the  report,  and  dismissing  the  cross- 
bill of  Grant,  and  decreeing  that  unless  Grant 
should,  by  a  day  specified,  pay  to  the  complain- 
ant the  sum  of  $510,820.07  with  interest  on 
$285,202.09  from  May  1. 1882,  aad  the  costs  of 
the  suit,  the  14  lots  should  be  sold  by  a  trustee 
appointed  by  the  decree,  and  tlie  proceeds  of 
the  sale  should  be  brought  into  oourt  to  abide 
further  order.  From  that  decree  Grant  has  ap- 
pealed to  this  court 

The  first  assignment  of  error  is  that  tjbe  oourt 
erred  in  overruling  the  demurrer  of  Grant. 
The  bfll  seeks  to  foreclose  the  equity  of  redemp- 
tion of  Grant  in  the  property  covered  by 
twent7-six  trust  deeds  executed  to  five  different 
sets  of  trustees,  the  plaintiff  being  the  cestui 
quetrwtbi9li  of  them,  either  ori^nally  or  by 
purchase.  Some  of  these  deeds  cover  only  one 
lot,  others  embrace  two  or  more  lots ;  and  there 
isbutoneof  them  which  embraces  all  of  the 
property.  All  of  the  trustees  are  made  defend- 
ants, and  the  bill  has  been  duly  taken  vro  cory- 
fnao  as  to  all  of  them.  As  to  Gallauaet  and 
Paine,  trustees  in  twenty-two  of  tbe  twenty- 
six  deeds,  the  bill  all^^  that  they  have  de- 
clined to  execute  their  trusts.  The  biU  also 
sets  forth  a  number  of  Judgments  and  mechan- 
ics' liens  held  by  parties  who  are  made  defend- 
ants, none  of  the  mechanics*  Mens  covering  the 
whole  property,  and  a  number  of  purchases  of 
lotB  from  Grant.  The  objection  made  is  that 
the  bill  does  not  show  a  r&bt  in  the  plaintiff  to 
maintain  the  suit ;  that  eacn  trust  deed  vests  in 
its  truQitees  a  legal  title  to  the  property  covered 
by  it,  with  power  to  sell ;  that  the  interest  of 
the  eegtui  que  iruH  is  represented  by  the  trus- 
tees, who  must  enforce  the  trust ;  and  that 
unless  the  bill  shows  a  failure  on  their  part  to 
do  so,  through  incapacity  or  otherwise,  the«0»^tfft* 
qus  trmt  has  no  standing  in  court  in  its  Own 
right  The  biU  alleges  that  In  twelve  of  the 
dmds  of  trust  executed  January  1, 1872,  to  Gal- 
hiudet  and  Paine  as  tmstees,  the  length  of 
notice  of  the  time  and  place  (rf  sale  byadver- 
tisement  is  left  blank ;  that  this  wouldprevent 
the  trustees  from  executing  such  power  of  sale; 
but  that  in  a  oourt  of  equity  the  deeds  would  be 
considered  as  mortosffes.  It  is  urged  on  the 
part  of  Grant  that  tUs  defective  power  of  sale 
renders  it  the  more  necessary  that  the  trustees, 
rather  than  the  eeitrU  qus  tnut,  should  act  in 
either  seeking  a  correction  of  the  defect  or  in 
enfordng  the  trust  But  we  think  there  is 
nothing  m  the  objection  thus  raised.  The  case 
is  one  clearly  oi  equity  oognizance,  for  the 
reasons  above  set  f prth  and  tnose  contained  in 
the  opinion  of  the  General  Term,  above  quoted. 
No  objection  is  made  on  the  part  of  any  of  the 
trustees  to  the  mainteinance  of  the  suit  The 
bill  is  taken  as  confessed  as  to  all  of  them,  and 
there  is  no  possible  prejudice  to  the  defendant 
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Grant,  in  the  brinrinir  of  the  bill  in  ito  actual 
ihape  by  the  eutut  que  trust 

NoriB  the  bOl  open  to  the  objection  that  it  is 
multifarious.  The  fact  uat  one  of  the  deeds  of 
trust  covers  the  entire  property,  and  that  some 
of  the  creditors  of  Grant  who  were  made  de- 
Tendants  hare  liens  upon  various  portions  of 
that  property,  makes  it  eminently  proper,  and 
in  deed  incuspensable,  *i  a  clear  title  is  to  be 
given  by  a  sale,  to  adjudicate  all  the  daims  in 
one  suit. 

The  second  assignment  of  error  is  that  the 
Genera]  Term  erred  in  its  decree  of  March  28, 
1877,  in  remanding  the  cause  to  the  Special 
Term  for  further  proceedings,  after  it  had  re- 
versed the  decree  of  the  Specfal  Term  of  De- 
cember 11,  1876,  and  especially  in  then  author- 
izincr  the  plaintiflT  to  apply  to  the  Special  Term 
for  such  order  as  it  might  be  advised  in  regard 
to  its  replication.  The  mund  taken  is  that 
as,  at  the  time  of  the  hearing  which  resulted  in 
the  decree  of  the  Special  Term  of  December  11, 
1876,  no  testimony  had  been  taken  upon  any 
of  the  issues  xaisea  by  the  pleadings,  and  as  the 
plaintiff  had  gone  to  hearing  in  that  state  of  the 
case,  and  hacTobtained  a  decree  of  sale  in  the 
Special  Term,  that  decree  was  a  final  decree  in 
its  favor  on  the  merits ;  and  that,  on  the  hear- 
ing in  the  General  Term,  on  the  appeal  of 
Grant,  upon  thesame  record,  the  General  Term, 
finding  the  decree  of  the  Special  Term  to  hav3 
been  erroneous,  was  bound  to  enter  a  decree  on 
the  merits  in  favor  of  Grant,  reversing  the 
decree  of  the  Special  Term  and  dismissing  the 
bilL  But  we  are  of  opinion  that  the  General 
Term  had  power  to  make  its  decree  of  the  28th 
erf  March,  1877.  The  error  of  the  Special  Term 
was  in  making  a  decree  of  sale  on  the  report  of 
the  auditor,  without  a  trial  of  the  issues  raised 
by  the  pleadings.  For  that  error  its  decree 
was  reversed,  and  it  was  proper  for  the  General 
Term  to  remand  the  cause  to  the  Special  Term 
for  further  proceedings  in  the  taking  of  testi- 
mony on  the  issues,  and  with  permission  to  the 
parties  to  apply  in  the  Special  Term  for  leave 
to  amend  their  pleading.  This  was.  within 
section  772  of  the  Revised  Statutes  of  the  Dis- 
trict of  Columbia,  a  modification  of  the  decree 
of  the  Special  Term,  on  an  appeal  involving  the 
merits  of  the  action.  The  oecree  of  the  Gen- 
eral Term  reversed  that  of  the  Special  Term 
and  vacated  the  order  of  reference  to  the 
auditor,  and  all  proceedings  thereunder,  and 
the  further  directions  in  the  decree  of  the  Gen- 
eral Term  were  but  modifications  of  the  decree 
of  the  Special  Term. 

The  third  assignment  of  error  is  that  the  court 
erred  in  not  sustaining  Grant's  defense  of  rm 
at^udicata,  as  set  up  in  his  supplemental  an- 
swer of  September  11, 1877.  There  is  attached 
to  that  answer  a  transcript  of  the  record  in  the 
suit  of  Carter  and  others  against  Grant  and 
others.  The  bill  in  that  case  was  filed  on  the 
80th  of  October,  1872,  and  was  brought  by  three 
Judgment  creditors  of  Grant,  on  their  own  be- 
half and  that  of  all  others  similarly  situated, 
who  should  become  parties.  The  defendants 
in  it  were  Grant  and  his  wife,  the  Phoenix  Mu- 
tual Life  Insurance  Company,  the  tnistees  in 
the  various  trust  deeds  sought  to  be  enforced 
bv  thai  Company,  and  various  creditors  of 
Grant.  It  set  forth  the  existence  of  the  various 
deeds  of  trust  mentioned  in  the  bill  in  this  suit, 
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and  prayed  for  the  sale  of  12  of  the  k)t8  ooveied 
l^  those  deeds  of  trust,  and  that  the  proceeds 
of  the  sale,  after  satisfying  all  valid  prior  Uens 
upon  the  lots,  be  applied  to  the  payment  of  the 
complainants'  Judgments.  An  amended  and 
supplemental  biU  having  been  filed  in  the  Car- 
ter suit,  the  Phoenix  Mutual  Life  Insurance 
Company  filed  an  answer,  on  the  18th  of  June, 
1874,  setting  up  that  Grant  is  indebted  to  it  in 
the  full  amount  caUed  for  by  the  several  deeds 
of  trust  held  by  it:  that  the  amount  of  said  in 
debtedness  is  equal  to  the  value  of  the  property; 
and  that  it  is  willing  that  the  property  snould 
be  sold  under  the  decree  of  the  court  and  all 
equities  adjusted  on  the  distribution  of  the  fund, 
claiming,  at  the  same  time,  that  the  Jud^ent 
creditora  have  no  standing  in  court  without 
having  first  offered  to  redeem  the  incumbran- 
ces on  the  property  which  are  prior  in  date  to 
the  Judgments.  After  a  decree  by  the  Special 
Term  in  favor  of  the  plaintiffs  in  the  Carter 
suit,  directing  a  sale  of  12  of  the  lots  free  from 
all  liens,  and  that  the  proceeds  be  brought  into 
court,  and  that  all  equities  between  the  parties 
to  the  cause  be  reseired  for  consideration  on 
the  distribution  of  the  fund,  theGJenefal  Term, 
on  an  appeal  to  it  by  Grant  from  the  decree, 
reversed  it  on  the  6ih  of  March,  1876,  and  dis- 
missed the  bill. 

We  are  of  opinion  that  there  is  nothing  in 
the  record  of  the  Carter  suit,  or  in  the  alwve 
recited  proceedings  therein,  or  in  any  other  pro 
ceedings  therein,  which  operates  to  sustain  the 
defenseofrttfo^t^tMiteftK.  The  PhoBnix  Company 
was  a  defendant,  and  merely  a  deftndant,  in  tho 
Carter  suit,  subject  to  the  decree  which  mi^t 
be  made  therein,  setting  up  and  maintaimng 
its  daims,  vid  expressing  Us  willingness  that 
the  property  in  question  should  be  sold  and  the 
equities  adjusted  on  the  distribution  of  the.pro- 
ceeds  of  sale.  The  plaintiff's  bill  being  dis- 
missed out  o£  court,  there  is  nothing  which  can 
operate  as  a  bar  to  the  bill  in  the  present  suU. 

The  fourth  assignment  of  error  is  that  the 
court  erred  in  ovemding  the  seccmd,  third  and 
fourth  pleas  to  the  bill  The  ground  on  which 
the  General  Term  aflbmed  the  order  of  the 
Special  Term  overruling  the  pleas  is  stated  bt 
the  opinion  of  the  General  Term,  delivered  b j 
Mr,  juitiee  Cox  (McArthur  &  Mackey,  117)  to 
have  been,  that  the  second,  third  and  fourth 

Sleas,  to  which  alone  the  appeal  related,  raised 
ef enses  ihat  were  covered  by  the  answer  of 
Grant  That  answer  distinctly  sets  up  the  de- 
fense of  usury,  covered  by  the  third  plea,  and 
the  defense  of  payment,  covered  by  the  fourth 
plea.  The  second  plea,  relating  to  the  want  of 
proper  parties,  was  overruled  on  the  ground 
that  the  necessity  of  making  the  omitted  per- 
sons parties  was  not  apparent  We  concur  in 
the  disposition  made,  for  the  reasons  thus  sta^ 
ed,  of  these  pleas.  The  defendant  has  had, 
under  his  answer,  the  benefit  of  the  defenses  of 
usury  and  payment  set  up  in  the  third  and 
fourth  pleas;  and  the  rule  that  no  plea  is  to  be 
held  iMia  only  because  the  answer  may  extend 
to  some  part  of  the  same  matter  as  may  be 
covered  by  the  plea,  is  not  applicable  where  the 
answer  extends  to  the  whole  of  the  matter  cov- 
ered by  the  plea 

The  fifth  assignment  of  error  complains  that 
the  court  overruled  the  motion  of  Grant  to 
suppress  certahi  deposiUons  taiEen  by  the  plain- 
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tiff  al  Hartford,  when  those  depodtioiis  had 
been  taken  after  the  time  limited  lor  the  taking 
of  depositiona  hj  the  plaintiff,  and  the  witneaa- 
es  had  lefuaed  to  answer  certain  cross  interrog- 
atories propounded  hy  Grant,  and  for  other 
irregularities  appearing  on  the  motion  to  sop- 
press  the  depositions;  and  the  sixth  assignment 
of  error  complains  that  the  court  erred  in  ref  us- 
[1 16]  ing  to  allow  Grant  further  time  to  take  deposi- 
tions in  rebuttal  of  the  depositions  on  the  part 
of  the  plaindif.  We  are  unable  to  see  that  the 
court  md  not  exercise  a  proper  discretion  in  its 
action  in  the  matters  thus  complained  of. 

The  seventh  assignment  of  error  is  that  the 
court  took  the  property  in  controversy  out  of 
the  possession  of  Grant  by  the  appointment  of 
a  receiver  before  a  sale,  and  thus  deprived  him 
of  the  use  of  the  property  and  of  its  rents  and 

Srofits;  and  that  ft  erred  in  the  final  decree,  in 
ndingthe  equities  of  the  case  in  favor  of  the 
plaintuf  and  against  Grant,  and  in  dismissing 
the  cross  bill  <»  Grant,  and  ordering  a  sale  ox 
the  proparty. 

The  origmal  order  for  the  apTOhitment  of  a 
receiver  was  made  on  the  7thof liay,  1875.  It 
put  into  the  possession  of  the  receiver  ten  of  the 
iots,  with  power  to  collect  the  rents  of  such  of 
them  as  had  been  rented  and  to  lease  the  others. 
After  a  lapse  of  thirty-three  months,  and  on  the 
12th  of  February,  1878,  the  General  Term,  in 
which  a  motion  to  discharge  the  receiver  was 
heard  in  the  first  instance  by  order  of  the 
Special  Term,  made  an  order  vacating  the  re- 
cdvership.  The  opinion  of  the  General  Term 
in  this  matter,  reported  in  8  MacArthur,  220, 
shows  that  the  ground  taken  by  the  majority 
of  the  five  Judges  (two  of  them  dissenting  from 
the  decision),  m  discharging  the  recdyership, 
was,  that  it  had  failed  to  accomplish  its  pur- 
pose, and  that  the  proper^  was  gohig  to  de- 
struction without  yielding  a  revenue  sufficient 
to  pay  the  ordinary  taxes.  The-  receivership 
was  renewed  by  tne  decree  of  the  General 
Term  of  March  2, 1882,  establishing  the  rights 
of  the  plaintiff  and  ordering  a  sale  of  the  twelve 
lots.  The  defendant  contends  that  the  court 
had  no  power,  before  a  sale,  to  appoint  a  re- 
ceiver of  the  property  involved  in  the  litigation, 
and  thus  deprive  him  of  its  use  and  of  its  vents 
and  profits,  on  the  ground  that  the  trust  deeds 
do  not  embrace  ue  rents  and  profits  of  the 
property.  But  we  are  of  opinion  that  the  origi- 
nal appointment  of  a  receiyer,  and  the  appoint- 
ment of  one  made  by  the  decree  of  the  General 
Term,  of  March  2, 1882,  were  proper,  and  were 
ril71  *  reasonable  exerdse  of  the  discretion  of  the 
^  court,  within  the  principle  stated  by  thiscourt^ 

mekking  br  Mr.  Jutiice  Bradley,  in  Omaha 
&tAOo,Y. iauntu,  107 U.  8.  878,  895 [27:609, 
61(r|,  in  these  words:  "  Courts  of  equity  always 
have  the  power,  where  the  debtor  is  insolvent, 
and  the  mortgaged  property  is  an  insufficient 
security  for  tne  debt,  and  tnere  is  good  cause 
to  believe  that  it  will  be  wasted  or  deteriorated 
in  the  lumds  of  the  mortgagor,  as  by  cutting 
of  timber,  suffering  dilapdation,  etc.,  to  take 
charge  of  the  property  by  means  of  a  receiver, 
and  preserve  not  only  the  corptu,  but  the  rents 
and  proflto,  for  the  satisfaction  of  the  debt" 
The  circumstances  which,  within  this  rule, 
Justified  the  exercise  of  the  discretion  of  the 
oourt  in  appointing  a  receiver  originally,  exist- 
ed in  greater  force  when  the  receiver  was  ap- 
181  U.  8.  U.  8.  Book  80. 


pointed  by  the  decree  of  March  2, 1882.  A 
point  is  made  that,  as  the  appointment  of  the 
receiver  made  by  the  interlocutory  decree  of 
March  2, 1882,  was  not  expressly  continued  by 
the  final  decree  of  June  16,  1888,  it  was  super- 
seded; but  there  is  no  force  in  this  suggesdon. 

In  the  final  decree  the  court  found  to  be  due 
the  whole  debt  shown  on  the  face  of  the  trust 
deed  of  August  26, 1871,  to  Davis  and  Down- 
man,  trustees,  coyering  fourteen  lots,  to  secure 
f  40,000  due  to  one  Fletcher,  and  also  the  whole 
ebt  shown  on  the  face  of  the  twelve  trust 
deeds  of  Januair  1,  1882,  to  Gallaudet  and 
Paine,  to  secure  m  the  agn-cgate  to  the  plaint- 
iff 181.000.  It  is  claimed  by  Grant  that  the 
trust  deed  to  Davis  and  Downman,  and  the 
seyeral  trust  deeds  to  Gallaudet  aud  Paine, 
were  executed  to  secure  loans  from  the  phdntiff ; 
that  Fletcher  was  the  agent  of  the  plaintiff  in 
the  Davis  and  Downman  trust  d^;  and  that, 
the  trust  deeds  of  January  1, 1872,  to  Gallaudet 
and  Paine,  for  fBl^OOO^provided  for  and  in 
effect  paid  the  |40.000  Fletcher  hidebtedness 
secured  by  the  Davis  and  Downman  trust  deed. 
We  have  examined  the  evidence  on  this  point. 
and4une  of  opinion  that  the  contention  of  Grav 
18  not  sustained  by  it.  It  is  noi  profitable  U 
discuss  it 

It  is  also  contended  by  Grant  that  the  loans 
received  by  him  from  the  plaintiff  were  upon 
usurious  interest  to  the  amount  of  $9,000,  and 
that  thereby  tfie  entire  interest  decreed  wsf 
forfeited.  But  we  are  of  opinion  that  the  evl 
denoe  shows  that  the  commissions  paid  by  Grant 
upon  the  loans  (in  which  the  usury  is  alleeed 
to  have  consisted),  were  not  paid  to  the  plamt-  r  ,  .  ^^ 
iff.  The  plaintiff  made  no  contract  for  usuri-  l^^^J 
ouslnterest,  nor  did  it  take  any.  OaU  y.  JPal- 
mer.  116  U.  8.  98  [29:  559]. 

Tlie  gravamen  of  the  cross  bill  of  Grant  is 
that  his  debt  to  the  plaintiff  was  extinguished 
by  reason  of  a  contract  of  sale  entered  Into  by 
him  with  it,  by  which,  in  consideration  of  the 
advances  it  had  made  to  him,  and  of  the  amount 
due  from  him  to  it  on  the  several  trust  deeds,  and 
certain  other  considerations,  he  amed  to  con- 
vey to  it  eleven  of  the  lots  involved  in  this  liti- 
gation. It  is  sufficient  to  say  that  the  proofs  do 
not  sustain  the  existence  of  any  such  contract. 
No  such  contract  was  ever  executed  in  writing, 
none  was  even  in  part  performed  by  either  of 
the  parties,  and  letters  which  passed  between 
them  subsequently  to  March  1, 1878  (the  alleged 
date  of  the  contract),  show  that  no  such  con- 
tract was  understood  by  them  to  exist 

Other  minor  considerations  are  ursed  in  the 
briefii  of  the  appellant,  which  we  nave  con- 
sidered, but  whlcn  it  is  not  deemed  important 
to  discuss  at  length. 

Weteetkf  error  in  the  final  decree  qfihs  Oourt 
hdow^  and  it  i$  qffirmsd, 
Ttoeoopy.   Test: 

Janes  H.  MoKennej,  derk.  Sap.  Oonrt,  D. ». 
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Term,  Sup.  Ot.  of  2>.  0. — it  maypre$erte  prop- 
ertif  qfter  appeal  to  thie  court  and  allotoanee 
ef  a  tapeni&aea»--intetiocutorif  order— appeai 
from,  dimninedfor  wtnt  pfjuriedietion. 

L  A  reootver  appolntad  by  ft  oourt  of  eqiiitj« 
P0Qdiii|r  f oreolosuze  prooeedlnn,  to  preaenre  the 
oorpua  of  the  mortgaged  property  and  the  rents  and 
profltB  arising  therenrom  for  the  satlBfactlon  of  the 
debt,  may  apply  to  the  court  for  directions  m  to  the 
expenditure  of  funds  In  his  hands. 

&  An  order  In  such  prooeedlxigs  by  the  81 

Term  of  the  Supreme  Court  of  the  District  of  Oo- 
lumbia,  referring  the  cause  to  the  General  Term 
for  hearing  in  the  first  instance,  did  not  deprive  the 
oourt  in  Special  Term  of  its  Jurisdiction  to  act  In 
the  matter  of  an  application  of  the  receiver  for 
authority  to  make  certain  repairs  on  the  property 
under  his  care.  Nor  did  the  appeal  from  the  final 
decree  of  the  court  below,  although  perfected  by  a 
•uperKdeos,  deprive  that  court  of  its  rower  to  act 
upon  such  application  of  the  receiver,  its  order 
being  strictly  confined  to  the  preservation  of  the 
property  in  Utigation. 

3.  An  order  by  the  court  below  In  General  Term, 
remanding  to  the  Special  Term  for  bearing  in  the 
first  Instance  an  application  of  the  receiver  fdr  an 
order  on  the  occupant  of  one  of  the  houses  in  Ques- 
tion to  attorn  and  pay  rent  to  him,  Is  an  interlocu- 
tory order  from  which  no  appeal  lies  to  this  court. 

[No.  iSof] 
Argued  March  S6, 1887.    JDeoided  April  i,  1887. 

APPEAL  from  the  Supreme  Ckmrt  of  the 
District  of  Ck>liimbia.     Affirmed. 
The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court.    Case  bdow,  8  Mc- 
irthur,43aiid2d0. 

Memire.  Joseph  E.  HeDon&ld  and  Henry 
W.  Bhdr»  in  person,  for  appelUnts. 

Memre.  H.  F«  Morris  and  W.  F.  M»t- 
tiaif ly ,  for  appellee. 

Mr.  JuMUee  BUtehford  deUvered  the  opin- 
ion of  the  oourt: 

After  the  making  of  the  final  decree  of  June 
10,  1888,  by  the  General  Term  of  Uie  Supreme 
Ck>urt  of  the  District  of  Columbia,  in  the  case 
of  the  Phoenix  Mutual  life  Insurance  Compa- 
ny against  Albert  Grant  and  others,  the  app^ 
from  which  decree  (taken  by  Grant}  has  Just 
heen  decided,  the  receiver  appointed  oj  the  in- 
terlocutory decree  of  March  8, 1882,  obtained 
from  the  oourt  in  Special  Term,  on  the  8th  of 
Janui^  1886,  an  order,  on  notice  to  Grant, 
authorudng  the  receiver  to  make  such  necessary 
repairs  to  the  houses  on  the  lots  inyolved  in 
the  litigation  as  in  his  Judgment  are  essential  to 
the  preservation  of  the  property  and  to  its  occu- 
pation by  tenants,  with  due  regard  to  economy, 
and,  among  other  repairs,  to  put  in  proper  work- 
ing condinon  the  machlncsy  and  apparatus 
used  in  supplying  the  houses  with  water. 
Grant  appealed  to  the  General  Term  from  this 
order,  and  on  the  6th  of  April,  1886,  it  was 
affirmed.  Grant  has  appealed  from  this  order 
of  affirmance  to  this  court 

On  the  11th  cd  October,  1884,  the  receiver 
Mipointed  by  the  interlocutorr  decree  of  the 
General  Term,  of  March  2,  1882,  applied  by 
petition  to  the  Supreme  Court  of  the  District  of 
Columbia,  in  Special  Term,  for  an  order  re- 
quiring Henry  W.  Blair^  not  a  party  to  the 
cause,  out  who  was  in  the  possession  and  occu- 
pation of  the  house  on  one  of  the  lots  covered 
by  the  decree,  to  attorn  and  pay  rent  to  the 
receiver.  On  a  hearing,  on  notice  to  Blair  and 
on  his  appearance,  the  Special  Term  directed 
theapphcation  to  be  heard  in  the  first  instance 
by  the  General  Term;  and  the  General  Term. 
•10 


on  the  6th  of  AprO,  1886,  made  an  order  re- 
manding the  matter  to  the  court  in  Spedal 
Term,  for  reference  by  it  to  the  auditor  of  the 
the  court,  with  leave  to  Blair  to  show  by  proof 
the  time  when,  and  the  terms  and  oondfiions 
under  which,  he  entered  into  possession  of  the 
property  in  question,  under  Grant,  the  amount 
of  money  paid  by  him  to  Grant,  for  what  pur- 
ix)8e  it  was  paid,  and  whether  such  money,  or 
any  part  thereof,  and  how  much,  was  expended 
by  Grant  in  betterments  upon  any  of  the  prop- 
erty in  the  custody  of  the  receiver,  with  leave 
to  the  plaintiff,  and  to  the  receiver  also,  to  in- 
troduce pertinent  testimony  before  the  auditor, 
the  auditor  to  ascertain  aU  facts  material  to  the 
subject  matter  of  the  reference,  and  report  the 
same,  with  his  conclusions,  to  the  court  in 
Special  Term,  for  its  action.  From  this  order 
Blair  and  Grant  have  appealed  to  this  court. 
The  appeUants  contend,  on  these  two  appeals: 
(1)  that  the  receiver,  not  being  a  purt^to  the 
cause,  has  no  independent  standing  m  court 
and  cannot  institute  any  proceeding  on  his  own 
motion;  (2)  that  the  Special  Term  of  the  Su- 
preme Court  of  the  District  of  Columbia  has 
not,  since  its  order  made  on  the  0^  of  Febru- 
ary, 1881,  referring  the  cause  to  the  court  in 
General  Term  for  nearing  in  the  first  instance, 
had  an v  jurisdiction  of  the  suit;  (9)  that  the 
General  Term  has  had  no  Jurisdiction  of  the 
suit  since  the  perfecting  of  the  appeal  to  this 
court  from  the  final  decree  of  June  16, 1888. 

We  are  of  opinion  that  a  receiver  such  as  the 
one  in  this  case,  in  charge  of  property  suc^  a* 
that  in  this  case,  has  a  right  to  apply  to  the 
court  for  directions  in  regard  to  the  expendi- 
ture of  funds  in  his  bands  as  receiver. 

In  regard  to  the  Jurisdiction  of  the  Special 
Term  since  theorder  of  th.e9th  of  Ftobmary,1881, 
we  are  of  opinion  that  the  making  of  that  order 
did  not  deprive  the  court  in  Special  Term  of 
its  Jurisdiction  to  act  in  the  matter  covered  by 
the  order  of  the  8th  of  Januanr,  1886.  Besides, 
the  General  Term,  in  its  interlocutory  decree  of 
March  2, 1882,  granted  leave  "to  the  receiver  to  risii 
apply  to  the  court,  or  this  court  in  Special  Term, 
for  such  instructions  and  orders  as  may  be 
proper." 

We  are  also  of  opinion  that  the  appeal  to  this 
oourt  from  the  final  decree  of  June  16, 1888, 
even  though  perfected  with  a  eupereedeae,  did 
not  deprive  the  court  below  of  its  power  to  ad- 
judicate upon  such  a  matter  as  that  involved  ii» 
the  order  of  Januarv  8, 1886.  There  is  nothing 
in  this  view  inconsistent  with  the  general  rule 
that  an  appeal  suspends  the  power  of  the  court 
below  to  proceed  further  in  the  cause,  by  ex- 
ecuting the  decree.  The  order  of  January  8, 
1886,  was  strictly  confined  to  the  preservation 
of  the  properly  in  litigatioB. 

As  to  the  order  01  the  General  Term  of 
April  6, 1886,  in  the  Blair  matter,  it  wasclearly^ 
merely  an  interlocutory  order,  and  not  a  fina? 
one,  m  reference  to  the  matter  to  which  it  re- 
lates, as  it  merely  directed  proceedings  in  the 
court  in  Special  Term  in  reference  to  toe  appli- 
cation made  in  regard  to  Blair,  with  a  view  tcv 
a  decision  upon  the  application. 

The  order  c^prming  ^  order  of  January  8, 
1886,  ie  affirmed;  and  the  appeal  from  the  order 
€f  April  S,  1886,  in  regard  to  BUur,  ie  diemimed 
for  feant  qfjuriedietkm. 
line  copy.   Test. 

James  H.  MoKsnn^,  Gtark,  Sap.  Ooorti  U.  flL 
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MOSES  H.  KATZENBERGEK  et  al.. 
Partners,  as  KATzi£NBERaBB'8  Sons,  P^. 

CITY  OP  ABERDEEN,  IN  THE  COUNTY 
OF  MONROE  AND  STATE  OF  MIS- 
8ISSIPPL 

(Seea  a  Reporter^  ed.  17»-17B^ 

Municipal  bond»-~amendmentofcharisr  of  Oity 
cf  Aberdeen,  liisasaippi—coTiitrueiion  ^— 
ts9ue  qf  bonds  under^— curative  AeP-^OonHi- 
tuUon  €f  iseo—egtoppd. 

t<  The  fimeri<lment  of  l^'JS  to  th©  chfti^rof  the 
CSty  tff  AbcrdeoB,  Mi^siaaip^ft,  UM  not  authoriin  the 
cMj  aattiorftlee  to  ruiike  a  gut^criptlon  to  the  at^KSk 
of  aj'^i-Lroad  c4>mpu.D>"»  rwqufriEig  n  \^vj  of  a  tax 
for  it»  pA^viiecit^  without  the  iippruval  of  eoctL  tax 
by  a  nisijiTltyof  tliele^U  vott>rg  of  the  City. 

S.  Tln^  retltiii  of  matter  of  inw  Id  th&  bonds  does 
not  pwt^p  the  City  from  deuyinj§r  that  Uiey  wore 
lawfully  L«wi]ed. 

3.  Tfa©  curatf^^e  Act  of  1872  Ih  Inoperative  as  to 
thobonclP  in  question,  tho  Gonfltitytion  of  1800  hftv- 
Ipfir  witb'ltT^wn  iroiathe  fjeirL^hiture  the  twjwfjr  to 
creafce  a  uew  IJabiiity  without  ih«  assent  of  two- 
thlrdiof  tho  quollflod  Totora  of  tho  Clt7. 

[No.  155.] 

Submitted  March  £/,  1SS7.    Decided  April,  4, 

1887. 

r TERROR  tothe District  Ckmrt  of  the  United 
States  for  the  Northern  District  of  Missis- 
sippi.   Affirmed. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Meeare,  Calvin  Perkins  aud   Crait  Ik 
Cooper,  for  pkuntiffs  in  emnr: 
It  will  not  oe  denied  that  the  Act  of  1868 

rve  fun  power  to  suhscribe  for  the  stock.  If 
required  a  vote  to  complete  the  contract 
(which  we  do  not  admit),  this  question  cannot 
be  raised  here.  The  recitals  in  the  face  of  the 
bonds  estop  the  defendant  from  raising  the 
question.  The  law,  under  which  the  power 
to  issue  the  bonds  is  claimed,  is  styled  *'  An 
Act  to  Amend  the  Charter  of  the  Oity  of  Aber- 
deen; "  and  therefore  the  recital  that  they  are 
issued  under  and  pursuant  to  the  charter  is  a 
direct  reference  to  the  Act  of  1858. 

Burr,  Public  Securiticd,  818;  Oomndetionere 
T.  BoUee,  04  U.S.  104(24:46);  OommieeionereY. 
January,  Id.  202  (24:110);  OoujUy  of  Warren 
T.  Mar<^,  97  U.  S.  104  (24: 980);  j^kee  y.  Aber- 
deen,  59  Miss.  287;  Lynde  y.  The  County,  83  U. 
8.  10  Wall.  6  (21:272);  IVndleton  Oo.  ▼.  An^, 
SOU.  S.  18  WalL  805  (20: 680). 

The  power  to  borrow  money  carries  with  it 
by  implication  the  power  to  Issue  coupon  inter- 
est-bearing bonds. 

Odpeke  t.  Dubuque,  88  U.  S.  1  WaU.  202  (17: 
624);  Meyer  t.  MueeaHne,  Id.  885  (17:  564); 
Mitehdl  y.  Burlington^  71  U.  S.  4  WaU.  278 
(18:852). 

••  A  municipal  corporation  has  the  implied 
power  to  borrow  money  for  the  objects  author- 
ized by  its  charter—as  building  markets,  pro- 
Tiding  fire  engines,  etc.  It  is  not  obligea  to 
wait  until  the  money  can  be  coUected  by  taxa- 
tion." 

MilU  T.  Oleaton,  11  Wis.  470;  Bank  ofOhiU. 
ieoihe  y.  OhOlieothe,  7  Ohio,  Part  2, 81.* 

If  there  was  any  defect  of  power  to  issue  the 
bonds  in  our  case,  the  Act  of  1872  cures  it. 
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Beloit  y.  Morgan,  74  U.  S.  7  WalL  624  (19: 
207):  Thompson  y.  Lee  County,  70  U.  S.  8 
WsjI  881  (18: 178);  Thtmpecm  y.  BsrHns,  108 
U.  S.  806  (26:612);  Lmtiatana  t.  Taylor,  105 
U.  S.  454  (26: 1188);  Johne(m  Co.  v.  ^ayer,  94 
U.S.  631  (24: 188). 

'*  If  there  exists  legislatiyo  authority,  not  in 
conflict  with  the  State  or  Federal  Constitution, 
to  issue  the  bonds,  and  they  are  duly  executed 
by  proper  officers,  who  are  inyested  -with  au- 
thonty  under  the  law,  with  power  to  decide 
whether  conditions  precedent  haye  been  per- 
formed, and  they  so  aedare  or  recite,  the  issue 
of  such  bonds  under  such  circumstances,  and 
with  such  recitals,  is  condusiye  as  to  the  facts 
so  stated,  and  estops  the  municipality  in  a  suit 
on  the  bonds  to  ayer  or  proye  to  the  contrary." 

Cutlery.  Board  of  Supervisors,  56  Miss.  128; 
Marey  y.  Oswego,  92  U.  S.  638  (23: 748j;  Coloma 
y.  Eaves,  92  U.  S.  484  (23:  579):  Oommissiot^ 
ers  y.  Niehol,  161  Ohio  St  260;  Moron  y. 
Miami  Co.  67  U.  S.  2  Black,  782  (17:  847); 
Mercer  Co.  y.  Hackett,  68  U.  S.  1  WaU.  88  (17: 
548);  Supervisors  y.  Schenek,  72  U.  S.  5  WaU. 
784718:669). 

When  the  authority  exists,  mere  inegulari- 
ties  do  not  affect  the  title  of  the  bona  fide 
holder. 

BisseU  y.  J^ersonoiOe,  66  U.  S.  24  How.  287 
(16:  664);  Bank  y.  Borne,  19  N.  Y.  20;  Odpcke 
T.  Dukuque,  68  U.  a  1  WaU.  208  (17:526); 
Bioyal  British  Bank  y.  Turguand,  6  E.  &  B. 
248  a. 

Messrs.  Baxter  HeFarlMid  and  E.  0« 
Sykes,  for  defendant  in  error. 

Mr.  Chirf  JusHee  Watte  deUyered  the  opin- 
ion of  the  court: 

This  is  a  suit  brought  against  the  City  of 
Aberdeen,  on  the  14th  of  September,  18^,  to 
recoyer  the  interest  from  May  1, 1874,  to  May 
1, 1882,  on  one  hundred  fifty-six  bonds  of  the 
City  issued  to  the  Memphis,  Holly  Sprinsa, 
Okolona  and  Selma  RaUroad  Company,  under 
date  of  AprU  26, 1870.  The  aUeged  authority 
for  the  issue  of  the  bonds  is  an  amendment  to 
the  charter  of  the  City  in  Noyember,  1868,  as 

follows:  riTQl 

*'&ec.l.  Beit  snaetedby  the  Legislature  qf  the  H^^J 
State  of  Mississippi.  That  the  mayor  and  select- 
men of  the  City  of  Aberdeen  be,  and  they  are 
hereby,  empowered  to  contract  with  the  New 
Orleans,  Jackson  and  Great  Northern  Railroad 
Company,  or  with  any  other  railroad  company, 
and  to  subscribe  in  the  name,  and  for  the  use 
of  the  City  of  Aberdeen  as  many  shares  of  the 
capital  stock  of  ssid  company,  and  upon  such 
terms  and  conditions  as  they  may  stipulate  and 
agree  upon,  as  they  shall  deem  expedient, 
not  exceeding  in  amoimt  the  sum  of  $100,000. 

"Sec.  2.  Be  it  further  enacted.  That  the 
mayor  and  selectmen  of  said  City  of  Aberdeen 
are  hereby  empowered  to  leyy  and  coUect  a 
tax  on  ail  the  property  within  the  corporate 
Umits  of  said  City,  subject  at  the  time  to  state 
or  coim^  tax.  and  upon  the  annual  gross  in- 
comes of  aU  persons  or  corporations  residing  or 
doing  business  in  the  corporate  limits  of  said 
City,  to  be  applied  to  the  payment  of  theafore- 
saia  subscription  of  stock  as  proyided  in  the 
first  section  of  this  Act;  Provided,  That  before 
such  tax  shaU  be  leyied  the  same  shaU  be  ap 
proyed  by  a  majority  of  the  l^;al  yoters  of  said 
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City  to  be  aaoertained  bj  an  election  beld  a5 
other  electloDA  in  said  Oitj. 

'•  Sec.  8.  Be  UfuHher  enacted,  Thatthesald 
tax  dmll  be  leyied  and  collected  as  other  taxes 
of  said  City,  and  the  tax  collector  is  hereby  re- 
quired to  execute  a  bond,  with  good  security,  to 
be  approved  by  the  said  mayor  and  selectmen 
conditioned  for  faithful  periormance  of  his  du- 
ties as  such  collector,  ana  that  he  wiU  pay  over 
the  moneys  collected,  as  directed  by  the  said 
mayor  and  selectmen.  And  such  tax  collector 
shall  receive  for  his  services  one  per  centum 
on  the  amount  collected,  and  no  more. 

*'  Sec.  4.  Be  it  further  enacted.  That  the  gross 
•mount  of  the  annual  income  of  each  and  every 
person  and  corporation  residing  or  doine  budf- 
neai  within  the  corporate  limits  of  said  city, 
Shan  be  ascertained  by  the  said  tax  collector, 
who  for  sooh  purposea,  is  authorized  and  re^ 
quired  to  administer  an  oath  to  each  person,  or 
ms  agent,  or  the  proper  officer  of  a  corporation, 
as  (to)  the  amount  of  his,  her  cr  their  annual 
income;  and  any  person  willfully  swearing 
falsely  as  to  the  amount  of  such  income,  shall 
[174]  be  deemed  guiltv  of  perjury  and  upon  convic- 
tion thereof  shall  be  punished  as  in  other  cases 
of  perjury. 

'*8ec6.  Be  it  further  enacted,  ThtA  this  lLc% 
shall  take  effect  m>m  and  after  its  passage." 

On  the  26th  of  April,  1870,  the  mavor  and 
selectmen  of  the  City  passed  the  following  ordi- 
nance. 

"  Sec.  1.  Be  it  crdained  by  (he  Mayw  omA 
adectmmqflhe(Jik[efAJbeTdsenjin  Oouneaae- 
eembied.  That  the  Ci^  of  Aberdeen  do  hereby 
subscribe  to  the  capital  stock  of  the  Memphis, 
HoUy  Springs,  Okplona  and  Selma  R  R.  Com- 
pany the  sum  of  one  hundred  thousand  dollars, 
to  M  paid  in  bonds  of  the  said  City  of  Aberdeen, 
each  of  the  denomination  of  five  hundred  dol- 
lars ($500),  maturing  twenty  years  from  the 
first  day  of  May,  A.  D.  1870,  bearing  8  percent 
interest  per  annum,  payable  semi  annually  on 
the  first  days  of  May  and  November  of  each 

Sear;  said  bonds  to  be  siened  by  the  mavor  of 
le  City  of  Aberdeen  ana  countersigned  by  the 
treasurer  thereof,  with  the  corporate  seal  of 
said  City  aflflxed. 

'<Se&  1^  Be  it  fwriheir  erdained.  That  the 
bonds  isBoed  in  pursuance  of  section  first  of 
this  ordinance  have  interest  coupons  attached, 
signed  t^  the  treasurer  of  said  City  of  Aber- 
deen,or  with  his  signature  lithographed  thereto. 

<«8ec.  Z,  Beit  further  ordained.  That  the 
form  of  the  bonds  of  the  City  of  Okolona  is- 
sued to  said  railroad  company  be  adopted  as 
the  form  of  the  bonds  issued  to  said  railroad 
company  )jj  the  City  of  Aberdeen,  issued  in 
pursuance  of  the  foregoing  ordinances,  and 
that  the  dty  attorney  be  ins&ucted  to  prepare 
immediately  a  form  for  said  bonds  and  nave 
the  same  lithographed. 

''Sec.  4.  Be  it  fwrther  erdained.  That  this 
subscription  is  upon  condition  that  said  Mem- 
phis, HbUy  Springs,  Okolona  and  Selma  Rail- 
road shall  pass  through  the  City  of  Aberdeen, 
Mississippi^  and  the  amount  of  said  subscrip- 
tion be  expended  in  oonstructinff  said  railroad 
in  and  through  the  County  of  Monroe,  in  said 
State. 
1 VK]  "^^^  ^  ^  itfuHher  ordained.  That  as  soon 

^^^  as  said  bonds  are  lithographed  and  signed,  as 
hersin  direeted,  the  mayor  of  said  City  shall 
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hand  the  same  over  to  the  Memphis,  Holly 
Springs,  Okolona  and  Selma  Rauroad  Com- 
panv,  and  receive  therefore  the  certificate  of 
stock  of  said  company." 

Pursuant  to  this  ordinance  the  stock  was  sub- 
scribed and  bonds  issued.  The  bonds  were  in 
the  usual  form  of  negotiable  coupon  bonds, 
and  contained  the  foUowin^  recital: 

**  This  bond  is  issued  under  and  pursuant  to 
the  Constitution  and  laws  of  the  State  of  Mis- 
sisssippi,  the  charter  of  the  City  of  Aberdeen, 
and  orainances  passed  by  the  mayor  and  select- 
men of  the  City  of  Aberdeen  on  the  d6th  of 
April,  A.  D.  WO." 

The  declaration  states,  in  substance,  tlie 
agreement  for  a  subscription,  as  set  forth  in 
the  ordinance,  to  be  paid  in  bonds;  the  issue  of 
bonds  in  accordance  with  this  agreement;  the 
purchase  by  the  plaintiffs  in  March.  1874.  of 
those  the  interest  upon  which  Is  sued  for,  ex- 
cept that  the  "Seven  coupons  first  maturing 
had  at  the  time  of  such  purchase  been  detached 
and  paid  and  were  not  purchased,"  and  that 
none  of  the  coupons  for  interest  had  been  paid 
since.  There  is  no  averment  that  the  levy  of  a 
tax  to  pay  the  subscription  had  ever  been  ap- 
proved by  the  legal  voters  of  the  City. 

A  demurrer  to  the  declaration  was  sustained 
by  the  court  below,  and  a  judannent  rendered 
thereon  in  favor  of  the  City.  To  reverse  that 
Judgment  this  writ  of  error  was  brouitht. 

In  our  opinion,  upoi.  the  facts  stated  in  the 
declaration,  the  City  haa  no  authority  to  Issue 
the  bonds.  The  amendment  of  the  charter, 
taken  as  a  whole,  shows  clearly  that  the  Legis- 
lature did  not  intend  to  allow  the  City  author- 
ities to  make  a  subscription  which  would  bind 
the  taxpayers  for  its  payment  by  the  levy  of  a 
tax,  until  the  legal  voters  had  approved  of  such 
a  tax  by  a  majority  vote  at  an  election  held  as 
other  elections  were  held.  As  was  said  in  WeOe 
T.  Bupervieore,  102  U.  S.  680  [26:1241,  the 
policy  of  Mississippi,  ''from  its  eariiest  history 
seems  to  Lave  been  to  require  municipal  or- 
ganizations to  meet  their  current  liabilities  by 
current  taxation;  and  in  Hawkine  v.  OarroU 
Oountv,  60  Miss.  762,  it  vras  expressly  declared 
that  "Ilie  grant  of  power  to  such  a  body  of  an 
extraordinary  character,  such  as  is  not  em- 
braced in  the  general  scope  of  its  duties,  must 
be  strictly  construed.'"  In  the  present  case 
the  mayor  and  selectmen  had  power  to  contract 
with  the  railroad  company  and  to  subscribe  to  1 176] 
its  stock  on  "such  terms  and  conditions  as 
they  may  stipulate  and  agree  upon;"  but  there 
was  no  express  authority  to  borrow  moneyto 
meet  the  payment  nor  to  issue  bondsw  The 
authority  to  agree  on  "terms  and  conditions'* 
does  not  necMsarily  imply  such  a  power.  It 
more  naturally  refers  to  rtlpulations  about  the 
location  of  the  road  and  the  expenditure  of  the 
money  subscribed,  of  the  general  character  of 
those  which  were  actually  made  part  of  this 
subscription;  namely,  that  the  road  should 
pass  through  Aberdeen,  and  that  the  amount 
of  the  subscription  should  be  expended 
hi  building  it  in  Monroe  County.  It  could 
give  no  power  to  bind  the  City  to  levy  a  tax  to 
pay  the  subscription  before  the  tax  was  voted, 
oecause  section  2  expressly  declares  that  there 
shall  be  no  tax  without  a  vote.  If  voted,  the 
city  authorities  might  probably  bind  the  City 
for  its  levy  and  colle^on.    But  if  not  voted^ 
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there  was  no  jx>wer  to  bind  the  taxpayers  in 
any  form  for  its  levy,  and  that  would  be  the 
legal  effect  of  a  valid  negotiable  coupon  bond 
ffiven  in  payment  of  the  aubscription,  if  found 
m  the  hands  of  a  bona  fide  holder  for  value  be- 
fore maturity.  If  payment  could  be  made 
without  a  tax,  the  mayor  and  selectmen  might 
subscribe  to  any  extent  they  deemed  expedient. 
But  if  the  subscription  was  in  any  event  to  be 
paid  by  a  tax,  the  tax  must  be  voted  before  an v 
obligation  for  its  payment  could  be  incurred,. 

But  it  is  insisted  that  the  City  is 'Estopped  by 
the  recital  in  the  bonds  from  (fenyine  that  they 
were  lawfully  issued.  The  recital  is  in  effect 
that  they  were  issued  "under  and  pursuant"  to 
law,  the  charter  of  the  City,  and  the  ordinance 
of  April  26,  1870.  As  has  been  seen,  neither 
the  cbarter  nor  any  other  law  of  the  State  con- 
ferred in  express  terms  power  on  the  Ci^  to  is- 
sue these  bonds  under  any  condition  ox  facts. 
The  ordinance  of  the  mayor  and  selectmen 
directing  their  issu6  is  not  of  itself  enough. 
Legislative  authority,  express  or  implied,  to 
pass  the  ordinance  must  be  shown.  The  recital, 
therefore,  in  its  present  form,  is  of  matter  of 
law  onlv,  because  it  implies  the  existence  of  no 
speda)  facts  affecting  the  case,  except  the  issue 
of  the  bonds  under  the  ordinance  to  pay  the 
subscription  to  the  stock  without  any  vote  of 
the  electors  to  be  taxed  therefor.  It  is  in 
effect  nothing  more  than  a  recital  that  bonds 
issued  under  such  drcumstanoes  were  "under 
and*  pursuant"  to  law  and  the  charter  of  the 
Oity.  Such  a  recital  does  not  estop  the  City 
from  asserting  the  contrary.  To  hold  otherwise 
would  be  to  invest  a  municipal  corporation  with 
full  legislative  power  and  make  it  superior  to 
the  laws  by  which  it  was  created.  Dixon  Otmn- 
ty  V.  FiM,  111  U.  S.  02  ("28:  868]. 

It  is  next  contended  that  the  bonds  were 
legalized  by  section  4  of  a  curative  Act  of  the 
Legislature  of  Mississippi,  adopted  in  1872 
(Acts  of  1872,  p.  814),  which  is  as  foUows: 

"Be  itfafiher  enacted.  That  all  subscriptions 
to  the  capital  stock  of  the  Selma,  Marion  and 
MemphilB  Bailroad  Companv,  made  by  any 
county,  city  or  town  in  the  State,  which  were 
not  made  in  violation  of  the  Constitution  of 
this  State,  are  hereby  legalized,  ratified  and 
coilfirmed.'' 

Prior  to  the  passas^e  of  this  Act  the  name  of 
the  Memphis,  HoUy  Sprines,  Okolona  and 
Selma  Railroad  Company  haa  beendianged  by 
statute  to  the  Selma,  Marion  and  Memphis 
Railroad  Company. 

Before  the  subscription  was  actually  made 
by  the  City  a  new  Constitution  of  Mississippi 
went  into  effect  known  as  the  Constitution  of 
1860,  article  XII,  section  14  of  which  is  as  fol- 
lows: 

"The  Legislature  shall  not  authorize  any 
county,  dty,  or  town  to  become  a  stockholder, 
or  loan  its  credit  to  any  company,  association 
or  corporation,  unless  two  thirds  of  the  quali- 
fied voters  of  such  county,  city,  or  town,  at  a 
spedai  election,  or  regular  dection,  to  be  hdd 
tberein,  assent  thereto." 

In  Byku  v.  Mayor  etc,  of  Oolumbui,  55  Miss. 
115,  it  was  dedded  at  October  Term,  1877,  hi 
reference  to  this  same  curative  Act,  that  it  did 
not  and  could  not  legalize  bonds  issued  before 
tbe  adoption  of  the  new  Constitution  that 
would  not  be  valid  if  issued  after.  In  the 
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opinion,  which  was  delivered  by  OhitfJustiee 
SimraU,  it  was  said,  p.  140:  "The  Act  of  ISTJ 
is  not  relied  on  to  waive  mere  irregularities  in 
the  execution  of , the  power — but  as  conferring 
pou>er  by  retrospective  operation.  If  the  boncS 
are  obligatory  on  the  City  of  Columbus,  thev  [178] 
become  so  for  the  first  time  by  virtue  of  this 
statute.  The  Ledslature  of  1872  could  not  by 
relation  put  itseff  back  to  1860,  and  exercise 
power  not  denied  or  restricted  by  the  Constitu- 
tion of  1832.  The  measure  of  its  power  was  tbe 
Constitution  of  December,  1860,  and  it  could  not 
ratify  an  Act  previously  done,  if  at  the  date  it 
professed  to  do  so  it  coiiid  not  confer  power  u 
the  first  instance.  It  could  aiitLorize  a  muni* 
cipal  loaii  conditionally.  In  order  to  ratify  and 
legalize  a  loan  previously  made,  it  was  bound 
W  the  constitutional  limitation  of  its  power." 
The  doctrine  of  this  case  was  fully  assented  to 
by  this  court  in  Qrenada  County  Supertieore 
V.  Brogden,  112  XT.  S.  271  [28:  707]. 

The  bonds  in  the  present  case,  when  issued, 
were  unauthorized  and  void,  so  that  the  only 
question  is  whether  the  curative  statute  has 
made  them  good.  The  objection  to  them  is  not 
that  they  were  issued  irregularly,  but  that  there 
was  no  power  to  issue  them  at  all.  Thev  are 
to  be  made  good,  if  at  all,  not  by  waiving 
irresrularitics  in  the  execution  of  an  old  power, 
but  by  the  creation  of  a  new  one.  Clearly,  there- 
fore, if  the  Legislature  had  no  constitutional 
authoritv  to  grant  the  new  power,  c  statute 
passed  for  that  purpose  could  not  have  the 
effect  of  validating  the  old  bonds.  Id  Grenada 
County  Supervisors  v.  Brogden,  the  validating 
Act  was  sustained,  because  the  subscription 
was  voted  by  the  required  two  thirds  majority 
of  voters,  and,  therefore,  the  Constitution  of 
I860  did  not  stand  in  the  way  of  what  was 
done.  Here,  however,  there  has  been  no  vote 
at  all. 

It  is  said  that  in  SykesT.  Mayor,  etc,  of  Oh 
lumbus,  there  was  no  authority  to  subscribe  at 
alL  and,  therefore,  that  case  was  different  from 
tlm.  But  here  there  was  no  power  to  subscribe 
for  payment  in  bonds;  and  in  principle  the  two 
cases  are  alike.  The  question  is  as  to  the  obli- 
gation of  the  taxpayers  to  pay  the  subscription 
by  taxation.  Under  its  ongmal  author!^  the 
City  could  not  and  did  not  create  such  an 
obligation.  The  Constitution  of  the  State  now 
prevents  the  creation  of  any  new  liability  of 
that  character,  unless  two  thiras  of  the  quahfied 
voters  of  the  dty  have  acreed  to  it.  That  was  r  • -n-. 
not  done  when  the  bonds  were  made,  and  no  l^  ' ^J 
provision  has  been  made  for  getting  such  an 
agreement  now.  The  curative  Act  is  conse- 
quently inoperative,  so  far  as  this  subscription 
isconcemeo. 

Many  other  questions  were  discussed  in  the 
argument  for  the  plaintiffs  in  error,  but,  as 
they  all  grow  out  of  the  mistaken  idea  that  the 
original  subscription  payable  in  bonds  could 
have  been  made  under  the  charter  as 
amended  in  1858,  they  need  not  be  specially 
referred  to.  Bonds  issued  without  legislative 
authority  cannot  be  made  binding  by  mere 
municipal  ratification,  because  there  is  no  more 
power  to  ratify  than  there  was  to  create  origi« 
nally. 

The  Judgment  is  (Affirmed, 
Tmeoopy.   Test: 

James  H.  MoKennej,  Caerk,  Sup.  Ooort,  U.  8. 
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BDICUND  MENARD,  I%f.  in  Brr.. 

THOMAS  QOOGAN. 
(066  S.  a  Reporter^  ad.  aBI,SBi.) 
JurMicUof^—t 


L  An  awment  of  resldenoe  is  not  the  equlvBlent 
of  an  averment  of  dtlienshlp,  for  the  parposes  of 
jurifldlotion  Iv  the  oourtB  of  Uie  United  States. 

8.  Upon  a  reversal  of  a  deoree  for  want  of  Juris- 
diction in  the  court  below  costs  are  allowed  against 
the  complainant,  he  havin^r  ftttled  to  put  on  record 
the  facts  necessary  to  show  jurisdiction, 

a.  When  the  cause  is  remanded,  if  the  necessary 
citizenship  in  fact  existed  when  the  suit  was  begun, 
it  is  for  the  court  below  to  determine  whether  the 
record  shall  be  so  amended  as  to  show  that  fsot. 

[No.  177.1 

Submittsd  April  1,  1887.    Jkeided  April  11, 

1887. 

rr  ERROR  to  the  Gircait  Ck>iirt  of  the  United 
States  for  the  Eastern  Districl  of  Texas.    Be- 
tersed. 
The  case  Js  sufficiently  stated  by  the  court. 
Mr.  John  W.  Butterlleld,  for  plaintiff 
In  error. 
No  counsel  appeared  for  defendant  in  error. 

Mr.  Ohitf  Juttiee  Watte  deliyeied  the  opin- 
ion of  the  court: 

This  record  does  not  show  that  the  circuit 
court  had  jurisdiction  of  the  suit,  which  de- 
pended alone  on  the  citizenship  of  the  parties. 
The  petition  states  that  Edmund  Menard,  the 

Slaintiff,  "resides  in  Randolph  County,  in  the 
tate  of  Illinois/'  and  that  the  defendants,  of 
whom  Thomas  Goggan,  the  defendant  in  error, 
was  one,  '^reside  in  the  City  of  Galveston,"  in 
the  State  of  Texas.  There  is  nothing  dse  from 
which  the  citizenship  of  either  par^  can  be  in- 
ferred, and  this  is  not  enough.  We  have  so 
held  at  the  present  term  in  Continental  Ins.  Oa. 
T.  EhoadM,  119  U.  S.  237  \ante,  880],  where 
the  authorities  are  dted;  Ualtied  v.  Bueter, 
Id.  841  [anU,  462],  and  Ehoerhart  v.  Hunts- 
riUe  College,  120  U.  S.  223  [anU,  6231.  This 
Judgment  must,  therefore,  be  reversed  on  the 
authority  of  those  cases;  and  as  the  fault  rests 
with  the  plaintiff  in  error,  whose  duty  it  was 
when  bringinff  the  suit  to  make  the  jurisdic- 
tion appear,  the  reversal  will  be  at  his  costs  in 
this  court.  Hancock  v.  Holbrook,  112  U.  S.  229 
[28:  714];  HaUted  T.  Buster,  supra.  If  the 
necessary  citizenship  actually  existed  at  the 
time  the  suit  was  begun,  it  will  be  for  the  court 
below  to  determine,  when  the  case  gets  back, 
whether  the  record  shall  be  amended  so  as  to 
show  that  fact,  and  thus  make  out  the  Juris- 
diction. 

The  judgment  of  the  Oireuit  Court  is  reversed, 
at  the  costs  of  the  plaintiff  in  error,  and  the  cause 
remamded  for  further  proceedings. 

True  copy.   Test: 

James  H.  MoKennej,  COerk,  Sap.  Oourt»  U.  8, 

COVINGTON    STOCK    YARDS    COM- 
VKSn,  Appt., 

9, 

CHARLES  W.  EEPTH  and  EDWARD  W. 
WILSON,  as  Keith  &  Wilson. 

aSee  a  a  Reporter's  ed.  Mfr4B60.) 

i^«6^M0— supersedeas. 
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This  court  denies  a  motion  for  asMperssdeas  toan 
entire  decree,  where  the  MOMTsedeos  granted  by  the 
court  below  was  onlytoa  part  therao£,M  the  dr- 
ouit  Justice  has  power,  under  section  liobr,  R.  a,  to 
grant,  In  his  disoredon,  afurtber stajof  ezeoonon. 

[No.  1847.1 
Submitted  Aprils,  1887.  BeMed  April  11,1887. 

APPEAL  from  the  Circuit  Court  of  UieUnited 
States  for  the  District  ot  Kentux^. 

Motion  for  supersedeas.    Denied. 

On  December  22, 1886,  a  decree  was  ren- 
dered against  the  appellant  on  an  interpleader 
between  it  and  the  appellees  and  the  receiver  of 
the  Kentucky  Central  Railroad  Company,  de> 
nying  the  validity  of  a  contract  betwe^  appel- 
lant and  said  railroad  company,  which  under- 
took to  confer  on  the  former,  for  a  term  of  ten 
years  yet  to  run,  an  exclusive  right  to  m^intadw 
a  live  stock  depot  on  the  road  of  the  company  in 
Covington,  Kentucky.  The  decree  also  pro- 
vided that  appellant  should  refund  toappeUeea 
$1209.19,  collected  from  them  for  the  use  of 
appellant's  facilities  during  about  seven  months 
preceding.  An  appeal  was  granted,  and  bond 
nxed  and  duly  executed,  the  supersedeas  being 
limited  so  as  "not  to  operate  as  a  supertedeae 
so  far  as  concerns  any  order,  decree  or  Judg* 
ment  directed  to  the  receiver  herein  affecting 
the  receipt,  delivery,  or  shipment  to  or  by  said 
Keith  &  Wilson  of  live  stock  on  or  over  the  lino 
of  said  railroad  and  its  connections." 

The  appellant  now  moves  this  court  to  grant 
a  supersedeas  to  the  entire  decree  of  the  court 
below. 

Messrs.  J.  O.  Carlisle  and  T.  F.  IfaHam, 
for  appellant  in  support  of  motion. 

No  counsel  appeared  for  appellees. 

Mr.  ChirfJusticeWmitB  deUvei«d  theopin-  [2^0] 
ion  of  the  court: 

The  qualified  acceptance  of  the  bond  given 
on  this  appeal  shows  that  the  Judge  who  took 
it  considered  the  security  only  sufficient  for  a 
stay  of  the  execution  of  that  part  of  the  decree 
appealed  from,  which  was  for  the  payment  of 
money.  Under  these  circumstances  the  appeal 
only  operates  as  a  supersedeas  to  that  extent 
As  the  appeal  was  taken  within  sixty  days  after 
the  rendition  of  the  decree,  Mr.  Justice  Mat 
thews,  the  Justice  of  this  court  assigned  to  the 
Sixth  Circuit,  has  power,  under  section  1007  of 
the  Revised  Statutes,  to  grant,  in  his  discretion, 
a  further  stay  of  execution,  if  application  to  him 
for  that  purpose  is  made. 

For  this  reason  the  present  motion  is  denied. 
True  copy.    Test: 

James  H.  McKenney,  Clerk.  Sup.  Court,  IT.  8 


UNITED  STATES  Plff.  in  Err.. 

V. 

E.  P.  PHILLIPS  BT  AU 

(See  a  a  Reporter's  ed.  254.) 

Practice—notice  of  writ  (tf  error—citation. 

Notice  of  a  writ  of  error,  Riven  m  open  court  at 
the  same  term  the  Judgment  Is  rendered,  is  not  the 
equivalent  of  the  dtation  required  by  section  90S, 

[No.  182.1 
Argued  Apra  4, 1887.    Beaded  Apra  11, 1887. 

rr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Texaa 
Dismissed. 
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Fnm  T.  C^iAoini.    Babboh  t. 


Jfi».  Wmtam  A.  Maiugr,  Amiti.  AUj^Gm. 
for  plaintiff  in  error. 
No  oouumI  airpeaped  for  defendants  in  enor. 

Mr.  Gkirf  Justice  Watte  deUvered  the  opin- 
ion of  the  oonrt: 

In  this  case  no  citation  was  ever  issaed,  and 
the  defendants  in  enor  do  not  appear.  Notice 
of  a  writ  of  enor,  given  in  open  court  at  the 
same  term  the  judgment  is  rendered,  is  not  the 
eqnivalent  of  the  dtation  required  hj  section 
MO  of  the  Revised  Statutes.  In  this  respect 
writs  of  error  differ  from  appeals  taken  in  open 
court. 

The  writ  nfemr  U  dimiimL 
Traeoopj.  Test* 

James  H.  MoKenne^,  Gtark,  Sai».  Ooozti  U.  8. 


[SSI]    JOSEPH  PENN,  Assignee  of  Pboflb'b  Bask 
OF  Bklleyilub,  J4^.9 
«. 
FHILO  0.  CALHOUN,  Trustee,  bt  al. 
(See  8.  a  Reporter^  ed.  SSL,  20aL) 

BaHroadt—fareeUmun  qf  fnortgageH-^nitrvm- 
Hon  tf  bank. 

Upon  a  petition  of  Intervention  fUed  In  a  salt  for 
Che  foreoleeure  of  the  mortflrafles  of  the  South- 
MStem  Railway  Oompany,  askiiiir  payment  from 
the  proceedB  of  the  sale  of  the  mortgaged  raoperty 
of  a  debt  due  from  the  company  to  the  Peopled 
Bank  of  Belleville  for  money  lent^it  to  hOd:  that  tho 
hank  ooouples  the  position  of  a  general  oredltor 
only,  tbe  evidence  not  ahowing  any  fraud  and  de- 
eeption  and  the  mlflappiioatton  of  current  income. 

[So.  172.] 

Submitted  March  SO,  1887.    D&MedAprU  11, 

1887. 

APPBALfromtheOircuitCourtof  theUnited 
States  for  the  Southern  District  of  lUinois. 

The  case  is  sufficiently  stated  by  the  court 
Mr.  Charles  Walt  TkcmuMt  for  appel- 
lant. 
No  counsel  appeared  for  appellees. 

Mr.  OhUfJuitiu  Watte  delivered  the  ophi- 
lon  of  the  court: 

This  is  an  appeal  from  an  order  dismissing  a 
petition  of  intervention  filed  in  a  suit  for  the 
forecloeure  of  mortgages  of  the  Southeastern 
Railway  Oompanv,  asking  payment  from  the 
proceeds  of  the  ssje  of  the  mortgaged  property 
of  a  debt  of  $40,000  and  interest.  Sue  from  the 
company  to  the  People's  Bank  of  Belleville  for 
money  lent.  The  case  as  presented  here  places 
the  right  of  lecoveiy  entirely  on  the  following 
frouDds:  1.  Ttiat  the  money  was  lent  vrith 
tiie  knowledge  and  consent  of  the  mortgage 
trustees  to  pay  mortgage  interest,  and  that  it 
was  actually  used  for  that  purpose,  the  earn- 
ings at  the  time  heibg  insufficient  to  meet  both 
interest  and  expenses;  2.  That  the  company 
WAS  wholly  insolvent  when  the  loan  was  inade, 
which  was  unknown  to  the  Bank,  but  known 
10  the  trustees,  and  for  this  reason  the  money 
I'^^J  ought  to  he  restored  to  the  Bank  from  the  pro- 
ceeds of  the  sale  of  the  mortgaged  prop^ty; 
and  8,  That  the  net  earnings  for  the  year  dur- 
ing which  the  loan  was  made  were  used  to  i)ay 
interest  on  the  mortgage  debt  and  to  make  per- 
manent and  lasting  improvements  on  the 
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mortgaged  propel^,  instead  of  paying  cnnent 
dehts. 

The  evidence  shows  that  when  the  Bank 
took  the  note  which  is  the  basis  of  the  present 
claim,  $80,000  of  the  bonds  of  the  consolidated 
mortgage,  under  which,  with  an  earlier  mort- 
gage, the  decree  of  forecloeure  was  had,  were 
pledged  by  the  company  as  security;  and  it 
tails  entbely  to  satisfy  us  that  any  part  of  the 
money  lent  was  used  directly  in  the  payment 
of  mortgage  interest  There  is  no  doubt  that 
the  company  was  heavily  in  debt  when  the 
loan  was  made,  and  that  it  was  strugglins  to 
maintain  its  credit,  so  as  to  float  its  consolulat- 
ed  bonds  whidh  were  then  on  the  market  for 
sale.  The  money  lent  was  put  into  the  general 
fund  in  the  treasuiy  of  the  company,  and  used 
like  the  rest  to  pay  debts  which  were  pressing. 
We  are  entirely  satisfied  that  the  Bank  expect- 
ed to  be  paid  out  of  the  proceeds  of  the  sales 
of  the  bonds,  and  not  from  the  earnings.  The 
Current  earnings  were  used,  as  it  vras  supposed 
they  would  be,  to  mak6  permanent  and  lasting 
improvements,  buy  additional  rolling  stock, 
ana  keep  down  the  interest  on  the  eanv  mort- 
gages, so  as  to  bolster  up  the  credit  of  the  oom- 
pany and  make  its  consolidated  bonds  market- 
able. For  its  ultimate  securi^  the  Bank  re- 
lied on  the  indorsers  of  the  note  and  the  bonds, 
wlkidi  were  specially  pledged  for  that  purpose. 
There  is  not  a  paitide  of  evidence  to  show 
any  fraud  or  deception  on  the  part  of  the  true- 
tees;  and  ndther  tne  current  income  of  the  re- 
ceive^hip  nor  that  of  the  company  has  been 
employed  in  a  way  to  deprive  the  Bank  of  any 
of  its  equitable  rights.  The  Bank  is,  there- 
fore, not  entitled  to  payment  out  of  the  pro- 
ceeds of  the  sale  of  the  mortgaged  property  in 
preference  to  the  bondholders.  It  occupies 
the  position  of  a  general  creditor  only.  Fosdick 
V.  S^,  99  U.  8.  266  [26:  848]. 

the  decree  of  the  Oireuit  Court  diemisting  the 
petition  of  intervention  it  affirmed. 
Tnieoopy.   Test:^ 

James  H.  HcKenney,  Clerk,  Sup.  Oourt«  U.  S. 


HBNRY  S.  BARRON,  Ptff.  in  Iffrr., 
e. 

GEORGE  W.  BURNSIDE,  Sheriff  of  Lihh 

COIWTY,  lOWA. 

<8ee  8. 0.  Beporter^s  ed.  ISS-eoo.) 

Federal  eourte—juriediction  qf,  not  affected  hp 
etaie  leaidation — Iowa  Act  qf  April  6,  1886, 
requiring  foreign  eorporaiione  to  eurrender 
right  to  remove  eaueee,  invalid. 

L  The  juriadiotion  of  the  federal  oourts  depends 
upon  and  ia  regulated  by  the  laws  of  the  united 
States,  and  It  cannot  be  alTeoted  by  state  legisla- 
tion. 

SL  A  oorporation  is  a  oitlzen  of  the  State  by  which 
it  is  created  and  in  which  its  principal  place  of  busi- 
ness is  sttuated,  so  far  as  its  right  to  sue  and  be 
sued  in  the  federal  courts  is  concerned,  and  within 
the  clause  of  the  CJonstitution  extending  the  Juris- 
diction of  said  courts  to  controversies  between  cit- 
iaens  of  different  States. 

8.  The  Iowa  Act  of  April  S,  1B88,  seeking  to  make 
the  right  of  foreign  corporations  to  transact  busi- 
ness in  that  State  dependent  upon  their  surrender 
of  the  rlffht  to  remove  causes  to  the  federal  courts, 
toinvaliX 

[No.  1886.] 

Argued  March  IS,  £1,1887.    Decided  AprQ  11, 

1887. 
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OoT.  Tbbm; 


FT  ERROR  lo  the  Supreme  Court  of  the  State 
of  Iowa.    BevenecL 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Mettn.  W.  C.  Ooudy  and  4,  J.  Kerrlck» 
for  plaintifl  in  error: 

The  Statute  of  1886,  if  enforced,  wHl  depriya 
the  Chicago  and  NorUiwestem  Railway  Com- 
pany of  its  property  without  due  process  of 
law. 

The  franchise  to  operate  a  railroad  company 
is  property;  and  to  deprive  such  a  company 
of  the  right  to  use  its  property  is,  in  efFec^  to 
deprive  the  company  of  the  property  Itself. 

Morawetz,  Priv.  Corp.  2d  c^  g  982;  Mrnn- 
Ms  dL.B.ILS.Co.Y.  Berry,  112  U.  S.  611^ 
(28:  841);  yew  Orleam  ete,  B.M,Ch,T.  DeUk- 
mare,  114  U.  S.  509  (29:  247). 

The  right  to  remove  a  case  oominff  within 
the  provisions  of  the  Act  of  Consress  £  one  ex- 
isting under  the  Constitution  and  Laws  of  Uie 
United  States,  and  any  Act  of  a  State  Legisla- 
ture which  seeks  to  destroy  or  impair  that  right 
is  void. 

Borne  Ine  Co.  v.  Mcrm,  87  U.  S.  20  WalL  400 
m\  867);  DeyU  v.  OonHnmiial  Ine.  Ch.  94  U. 
8.  548  (24: 162);  BaUimare  d  0.  B.R€h.T. 
Carp,  28  Ohio,  208. 

But  it  Is  claimed  that  the  Boyie  (km  Justifies 
the  Act  of  legislation  now  in  question,  and  that 
the  Chicago  and  Northwestern  Raflway  Com- 
pany, bemg  a  corporation  of  another  State, 
could  be  excluded  nom  the  State  of  Iowa,  or 
that  any  condition  could  he  imposed  upon  the 
right  to  do  business  in  the  State. 

There  is  a  difference  between  the  Wisconsin 
and  Iowa  Statutes.  The  one  collided  with  no 
provision  of  the  Constitution;  the  other  did. 

It  is  said  in  Lafoj/etU  Ine.  Oo,  t.  Frenth,  69 
U.  S.  18  How.  4Ci7  (16: 461),  that  «'A  oorpoia. 
tion  created  by  Indiana  can  transact  bumness 
in  Ohio  only  with  the  consent,  express  or  im- 

glied,  of  the  latter  State.  This  consent  may 
e  accompanied  by  such  conditions  as  Ohio 
may  see  nt  to  impose;  and  these  conditions 
must  be  deemed  vaUd  and  effectual  by  other 
States,  and  l^  this  court,  provided  they  are  not 
repugnant  to  the  Constitution  and  laws  of  the 
United  States,  or  inconsistent  with  those  rules 
of  public  law  which  secure  the  Jurisdiction 
and  authority  of  each  State  from  encroach- 
ment bv  all  others,  or  that  principle  or  maxim 
of  Justice  which  forbids  condemnation  with- 
out opportunity  for  defense." 

The  power  of  the  State  to  exclude  a  foreign 
corporation  is  not  denied,  that  principle  hav- 
ing been  clearly  established  by  toe  decision  of 
the  Supreme  CSourt  of  the  United  States  with 
reference  to  insurance  companies;  but  the  pow- 
er is  not  an  unlimited  one.  Whenever  it  col- 
lides with  the  Constitution  of  the  United  States 
and  the  laws  passed  in  pursuance  thereof,  the 
state  legislation  is  void. 

If  the  intention  was  to  prevent  the  removal 
of  causes  firom  state  to  federal  courts,  then  the 
whole  Act  must  be  held  to  be  void. 

The  parts  of  this  statute  are  so  connected 
and  dependent  that  they  cannot  be  separated 
so  ss  to  hold  one  part  valid  and  the  other  put 
invalid.  The  true  inquixy  is  as  to  the  intent  of 
the  Legislature;  and,  that  being  ascertahied,  the 
question  as  to  the  validity  of  the  Act  will  be 
decided. 
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Coolffi%  Const.  lim.  1784816;  WmrrmY.  Ma^ 
cr,  21  Gray,  84;  8taU  v.  OonrnieeUn/ftt,  S 
Ohio.  497;  ^auetm  r.Baeine,  18  Wis.  444; 
Waeh  V.  Doueman,  28  Wis.  641;  Bokhart  v. 
State,  6  W.  Ya.  516;  OmmenweaUh  r.  Fette^ 
79  Pa.  164. 

Ifeeen,  A.  J.  Baker*  Attf-Qep^  ef  Imea, 
and  J.  H.  Sweeae y*  for  defendant  in  erron 

A  State  Lagialature  possesses  no  power  to 
prevent  those  doing  buaness  within  toe  terri- 
tory of  the  State  fiom  resorting  to  the  United 
States  Courts  in  any  or  all  cases  where  such 
right  is  guaranteed  to  them  by  the  Constitu- 
tion of  the  United  States  or  the  laws  of  Con- 
gress enacted  in  compliance  therewith. 

But  the  State  may,  in  the  exercise  of  that  ab- 
solute sovereignty  which  resides  in  it,  dictate 
the  terms  and  conditions  under  which  corpora- 
tions of  other  States  mav  come  into,  or  continue 
to  transact  business  within  its  Jurisdiction,  and 
it  "may  compel  the  foreign  company  "o  ab- 
stain from  the  federsl  courts,  or  cease  to  do 
busmessin  the  State." 

Beyle  T.  OmUnental  Ine.  Ch.  94  U.  S.  543 
(24: 152). 

This  case  is  decisive  of  every  claim  that  can 
be  made  by  the  complsinants  in  respect  to  their 
inherent  or  vested  nght  to  sue  and  be  sued  in 
the  United  States  Courts.  But  the  comphiin- 
ants  say:  When  we  came  into  the  State  and 
purchased  our  property  no  such  conditions 
were  imposed ;  this  is  an  additional  burden, 
and  the  penmssion  to  do  business  in  your  State 
when  accepted  l^  us  became  a  contract  that  no 
such  additional  burdens  would  be  imposed. 

It  is  hardly  neoessair  to  say  that  this  doc- 
trine is  not  maintained  oy  the  adjudicated  cases 
of  the  States  or  of  this  court 

Thorpe  v.  B.B.  Ch.  27  yt.l40:  IkiOer  v.  Jt 

B.  Oo.  81  Iowa,  187;  B.  0. 17  Wall  600  (21: 710); 

C.  B.  db  Q.  BJB.  Ch.  T.  la.  94  U.  S.  166 (24:  ^ 
PMT.dd  Jf.W.  B.  B.  6b.  94  U.  8. 
(24:97). 

A  coiporationpranipposeB  a  grant  of  exist- 
ence ana  power  from  a  sovereign.  The  grant 
of  power  l^  a  sovereign,  bv  its  own  inbecent 
force,  is  (operative  only  within  the  dominions 
over  which  the  authori^of  the  sovereign  ex- 
tends. In  any  other  State  it  must  act,  if  at  all, 
by  permission  of  the  sovereign  power  of  such 
State. 

Bank  of  Aftfftutar.Bairle,9S'U.B.  18  PM. 
619  (10: 274);  Bunpan  v.  Cheter,  89  U.  S.  14  PeC 
122  (10:  882);  DrateMdge  Ch.  t.  SA^ikerd,  61 
U.S.  20  How.282  05:898);  Fire  AeeoeiaUtm 
V.  N.  T.  119  U.  S.  110  (ante,  842);  Pamty.  FSr- 
ginia,  75  U.  S.  8  WalL  168  (19:  857);  DoyU  v. 
ChfMnenial  Ine.  6b.  94  U.  8. 640  (24: 161.) 

The  Act  in  question  does  not  amount  to  a 
regulation  of  oonuneroe  between  the  States 
within  the  meaninff  of  the  Constitution  of  the 
United  States.  Itls  noteveiy  ktw  which  hidi- 
rectly  affects  commerce  that  can  be  construed 
to  amount  to  the  r^ulation  thereof. 

State  Tax  Co^^U.  S.16  WalL284(81: 164); 
PHk  y.O.dbN.W.B.  B.  Oo.  eupra ;  Munn  v.  il- 
Unoie,9^V.  S.  118  (24:  m  The  Joe.  Gray 
V.  The  John  Fraeer,  62  U.  S.  21  How.  184 
(16:106);  OebomeY.MobOe,^  U.  S.  16  Wall. 
479  (21: 470);  Sherloek  v.  AUing,  98  U.  S.  99 
(28:  819);  Ptn.  Tel.  Co.  v.  W.  U.  IW.  6b.  96  U. 
S.  1  (24: 708);  BatU  v.  VirgMa,  eupra;  CoeUff 
V.  Board  ef  TFanfens,  68  U.  a  12  How.  299 
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(13:  998);  Oilman  r.  FhOadeMkL  70  U.  8.  8 
WalL  718  a8:  98). 

Mr,  JuftUee  Blateliford  deUyered  the  opin- 
ion of  the  rx>UTt: 

This  is  a  writ  of  error  hronght  hy  Heniy  8. 
Barron  to  review  a  Judgment  of  the  Supreme 
Court  of  the  State  of  Iowa,  on  a  trial  on  a  writ 
of  habeca  eorpfu,  remanding  him  to  the'custody 
of  Qeorge  W.  Bumside,  Sheriff  of  Linn  County, 
Iowa,  by  whom  he  was  held  under  a  warrant  for 
his  arrest  issued  by  a  Justice  of  the  peace  of 
Unir  County,  October  5, 1880,  for  "the  crime 
of  knowingly  transactinsr  a  portion  of  the  busi- 
ness of  the  dnicago  and  Korth  western  Railway 
Company  within  the  State  of  Iowa,  when  such 
railway  company  had  no  yalid  permit  to  do 
business  in  the  State  of  Iowa,  as  provided  by 
chapter  78  of  the  Laws  of  the  2l8tQeneral  As- 
semoly  of  the  State  of  Iowa,  approved  April  8, 
1888,  and  taking  effect  September  1, 1886." 

The  statute  in  question  is  entitled  "  An  Act 
Requiring  Foreign  Corporations  to  Ffle  Their 
Articles  of  Incorporation  with  the  Secretary  of 
State,  and  Imposing  Certain  Conditions  upon 
such  Corporations  Transacting  Business  in  This 
State."  The  provisions  of  the  Act  are  as  fol- 
lows: 

"  Sec.  1.  That  hereafter  any  corporation 
for  pecuniary  profit  other  than  for  carrying  on 
mercantile  or  manuf  actmring  business  organused 
under  the  laws  of  any  other  State  or  of  any 
Territory  of  the  Unitea  States  or  of  any  foreign 
country  desiring  to  transact  its  business,  or  to 
continue  the  transaction  of  its  business,  in  this 
State,  shall  be  and  hereby  is  required,  on  and 
after  September  [Urst]  A.  D.  1^,  to  file  with 
the  Secretary  of  State  a  certified  copy  of  its 
articles  of  incorporation  duly  attested,  accom- 
panied by  a  resolution  of  its  board  of  directon 
or  stockholders,  authorizing  the  filing  thereof, 
and  also  authorizing  service  of  process  to  be 
made  upon  any  of  its  officers  or  agents  in 
this  State  engaged  in  transacting  its  business, 
and  requesting  the  issuance  to  such  corporation 
of  a  permit  to  transact  business  in  this  State. 
Said  application  to  contain  a  stipulation  that 
said  pmnit  shall  be  subject  to  eacn  of  the  pro- 
vlsions  of  this  Act  And  thereupon  the  Secve- 
taxy  of  State  shaU  issue  to  such  corporation  a 
permit  in  such  form  as  ha  may  prMcribe  for 
the  general  transaction  of  the  biusiness  of  such 
corporation.  And  upon  the  receipt  of  such 
permit  such  corporation  shall  be  permitted  and 
authorized  to  conduct  and  carry  on  its  busi- 
ness in  this  State:  Provided,  That  nothing  hi 
this  Act  contained  shall  be  construed  to  pre- 
vent any  foreign  corporations  from  buymg, 
nlling,  and  otherwise  dealing  in,  notes,  bon£, 
mortgages,  and  other  securities,  or  from  en- 
forcing the  collection  of  the  same,  in  the  fed- 
eral courts,  in  the  same  manner,  and  to  the 
Bune  extent,  as  is  now  MUtbori^^  by  law. 

"Sea  2.  No  foreign  corporation  which  has 
not  in  good  faitn  complied  with  the  provisions 
of  this  Act,  and  taken  out  a  permit,  shall  here- 
after be  authorized  to  exercise  the  power  of 
eminent  domain,  or  exercise  any  of  tne  rights 
and  privileges  conferred  upon  corporations, 
until  th^  have  so  complied  herewith  and  taken 
oat  such  permit. 

"8ec.  £  Any  foreign  corporation  sued  or  im- 
pfeaded  in  any  of  the  courts  of  this  State  upon 
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any  contract  made  or  executed  In  dili  State  of 
to  be  performed  in  this  State,  or  for  any  act  or 
omission,  public  or  private,  arising,  orighiating 
or  happening  in  the  State,  who  shall  remove 
any  such  cause  from  such  state  court  into  any 
of  the  federal  courts  held  or  sitting  in  this 
State,  for  the  cause  that  such  corporation  is  a 
nonresident  of  this  State  or  a  resident  of  an- 
other State  than  that  of  the  adverse  party,  or 
of  local  prejudice  against  such  corporation, 
shall  thereupon  forfeit  and  render  null  and  void 
any  permit  issued  or  authority  granted  to  such 
corporation  to  transact  busmess  in  this  State; 
audi  forfeiture  to  be  determined  from  the  reo-  [188| 
ord  of  removal,  and  to  date  from  the  date  of  fil- 
ing of  the  application  on  which  such  removal  is 
effected;  and  whenever  any  corporation  shall 
thus  f oif  eit  its  said  permit  no  new  permit  shall 
be  issued  to  it  for  the  space  of  three  months, 
unless  the  executive  council  shall  for  satisfao* 
tory  reasons  cause  it  to  be  issued  sooner. 

"Sec.  4.  Any  foreign  corporation  thai  shall 
carry  on  its  business  and  transact  the  same  on 
and  after  September  1,  1888,  hi  the  State  of 
Iowa,  by  its  officers,  agents,  or  otherwise,  with- 
out having  complied  with  this  statute,  and 
taken  out  and  having  a  valid  pennit,  shall  for- 
feit and  pay  to  the  State  for  each  and  every 
day  in  which  such  business  is  transacted  and 
carried  on,  the  sum  of  one  hundred  dollars 
(f  100),  to  be  recovered  bv  suit  in  any  court 
having  Jurisdiction.     Ana  any  agent,  officer 


or  emp]ov6  who  shall  knovdngly  act  or 

act  such  business  for  such  corporation  when  it 
has  no  valid  permitas  provided  herebi,  shall  be 
guilty  of  a  misdemeanor,  and  for  each  offense 
shall  be  fined,  not  to  exceed  one  hundred  dol- 
lars ($100),  or  imprisoned  in  the  coun^  Jafl  not 
to  exceed  thir^oays,  and  pay  all  oosls  of  pros- 
ocution. 

*'Sec.  6.  An  Actoand  parts  of  Acts  inconsist- 
ent with  the  provisions  hereof  are  hereby  re- 
pealed; Praviaed,  That  nothing  contained  in  this 
Act  shall  relieve  any  company,  corporation,  a»- 
sedation  or  partnership  mm  the  performance 
of  any  duty  or  obligation  now  enjoined  upon 
them  or  required  of  them  or  either  of  them  by 
the  laws  now  in  force." 

The  information  on  which  the  wanant  ol 
arrest  was  issued  was  as  follows: 
"State  of  Iowa,  )^. 
"Unn  Coun^*^ 

"Before  C.  w.  Burton,  Justice  ol  the  Beaoa 
in  and  for  Rapids  Township. 

"The  State  of  Iowa,  ) 

••  f 

"Henry  Barron.     ) 

"The  defendant  is  accused  of  the  crime  of 
knowingly  transacting  a  portion  of  the  business 
of  the  Chicago  &  Northwestern  Railway  [IW] 
Company  withm  the  State  of  Iowa,  when  such 
railway  company  has  no  valid  permit  to  do 
business  in  tne  State  of  Iowa,  as  TOovided  in 
chapter  78  of  the  Laws  of  the  2l8t  General  Aa- 
semoly  of  said  State  of  Iowa,  and  taldng  effect 
September  1. 1888. 

"For  that  the  said  defendant,  on  the  5th  day 
of  October,  1888,  at  the  City  of  Cedar  Rapids» 
in  the  county  and  State  aforesaid,  well  know* 
ing  the  Chicago  &  Northwestern  Railway 
Company  to  be  a  foreign  corporation  oiganizecj 
under  the  laws  of  Blmois,  and  not  a  ooipora* 
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tlon  oigaiilaed  under  the  laws  of  Iowa,  and 
well  knowlnff  that  the  aaid  Chicago  &  North- 
western  Rauway  Company  was  each  foreign 
corporation  for  pecuniary  profit  other  than  for 
carrying  on  mercantile  or  manufaotoring  busi- 
ness; to  wit,  for  the  operating  of  a  line  of  rail- 
road, and  well  knowing  that  said  railway  com- 
pany has  failed,  neglected  and  refused  to  file 
Its  (ulicles  of  incorporation  with  the  Secretary 
of  State  of  the  State  of  Iowa,  and  has  neglected 
and  refused  to  request  the  issuance  to  such 
Chicago  &  Northwestern  Railway  Company 
of  a  permit  to  transact  business  in  said  State  of 
Iowa,  and  well  knowing  that  said  railway  com- 
pany has  no  permit  to  do  business  in  saia  State 
of  Iowa,  as  required  by  said  chapter  70  of  the 
Laws  of  Iowa,  passed  oy  the  21st  General  As- 
sembly aforesaid,  did  knowingly  act  as  a  loco- 
motiye  engineer  for  the  transaction  of  the  busi- 
ness of  said  Chicago  A  Northwestern  Rail- 
way Company  within  the  State  of  Iowa,  by 
running  a  looomotiye  engine,  with  a  passenger 
train  attached  thereto,  through  the  Township  of 
Rapids,  in  the  county  and  State  aforesaid,  con- 
trary to  law  and  the  statute  in  such  case  made 
and  proyided.  J.  H.  Preston. 

*'  Subscribed  and  sworn  to  by  J.  H.  Preston 
before  me,  this  5th  day  of  October,  A.  D.  1886. 

Wofcarlal  8eal.l  B.  C.  Preston. 

Mtary  Public  in  and  for  Linn  County,  lotM," 

Barron,  haying  been  arrested,  applied  to  the 
Supreme  Court  of  the  State  for  a  writ  oihabea» 
[1901  corpus^  by  a  petition  setting  forth  yarious  facts 
as  showing  that  his  imprisonment  was  illegal, 
and  praying  that  his  petition  might  be  tried  be- 
fore the  supreme  court.  The  writ  was  issued, 
a  return  was  made  to  it  by  the  sheriH,  and  the 
case  was  heard  upon  an  agreed  statement  of 
facts,  the  only  material  ones,  in  the  yiew  we 
take  of  the  case,  being  that  the  Chicago  & 
Northwestern  Railway  Company  was  and  is  an 
Illinois  corporation,  operating  railroads  in  Iowa, 
and  claiming  to  do  so  under  the  authority  of 
statutes  of  that  State,  and  that  Barron,  "at  the 
time  he  was -arrested,  was  in  the  employment 
of  the  Chicago  &  Northwestern  Railway  Com- 
pany, and  engaged  as  an  engineer  on  a  looomo- 
tiye in  running  a  passenger  train,  which  was 
made  up  at  Chicago,  in  the  State  of  Illinois, 
and  was  destined  to  Council  Bluffs,  in  Iowa, 
and  thatsaid  tndn  was  carrying  passengers  and 
the  United  States  mails  receiyed  at  different 
points  in  the  State  of  Illinois,  and  destined  to 
points  in  the  State  of  Iowa  and  beyond,  and 
also  from  points  in  the  State  of  Iowa  to  other 
points  in  the  same  State,"  and  that  he  was  ar- 
rested while  he  was  eneaged  in  controlling  the 
engine  on  the  train  while  it  was  running.  It 
was  admitted  that  the  company  had  not  com- 
plied with  the  Iowa  Statute  by  taking  out  the 
required  permit 

On  the  hearing  before  the  state  court  ft  was 
urged,  among  otner  things,  that  the  Statute  of 
Iowa  is  yoid  as  an  attempt  to  interfere  with  the 
Jurisdiction  of  the  federal  courts,  as  established 
by  the  Constitution  of  the  United  States  and 
Acts  of  Congress.  The  court  upheld  the  yalid- 
ity  of  the  statute. 

The  statute  manifestly  applies  to  the  Chicago 
and  Northwestern  Railway  Company,  as  an 
niinoiscorporation.  The  first  section  proyides 
that  a  foreign  corporation,  desiring  to  continue 
the  transaction  of  its  bnsiness  in  Iowa,  ia  re- 


Guircd,  on  and  after  September  1, 1886,  ''to 
file  with  the  Secretary  of^  State  a  certified  oopv 
of  its  articles  of  incorporation  duly  attested, 
accompanied  by  a  resolution  of  its  board  of  di- 
rectors or  stockholders,  authorizing  the  filing 
thereof,  and  also  authorizing  senrice  of  process 
to  be  made  upon  any  of  its  officers  or  agents  in 
this  State  engaged  In  transacting  its  business^ 
and  requesting  the  issuance  to  such  corporation 
of  a  permit  to  transact  business  in  this  State; 
said  application  to  contain  a  stipulation  tiiat 
said  pennit  shall  be  subject  to  each  of  the  pio- 
yisions  of  this  Act;  and  thereupon  the  Secre- 
tary of  State  ahall  issue  to  such  corporatiiw  a 
permit  in  such  form  as  he  may  prescribe,  for 
the  general  transaction  of  the  busmess  of  such 
corporation;  and,  upon  the  receipt  of  such  per-  f  IMI 
mit,  such  corporation  shall  be  permitted  and 
authorized  to  condoct  and  cany  onitsbiinineas 
hi  tills  State." 

The  initiiti  step  required  is  a  resolution  author- 
izhig  the  filing  of  the  copy  of  the  articles  of  In- 
corporation, and  authormng  seryice  of  process 
in  the  manner  specified,  av^  requesting  the  is- 
sue of  the  permit;  the  application  to  be  accompa- 
nied by  a  stipulation  that  the  permit  shall  be 
subject  to  each  of  the  proyisions  of  the  Act 
This  proceeding  is  a  unit  The  filing  of  the 
articles  of  incorporation  and  the  proyision  In 
regard  to  seryice  of  process  are  to  be  author^ 
ized  by  the  same  resolution  which  requests  the 
Issue  of  the  permit;  and  thisreouest  or  applica- 
tion is  to  contahi  the  stipulation  aboye  men- 
tioned. These  yarious  things  are  not  separable. 
They  are  all  indissolubly  bound  up  with  the 
appucation  for  a  permit,  which  is  to  be  subject 
to  eyery  proyision  of  the  Act  The  pennit  can- 
not be  issued  unless  such  a  stipulation  is  giyen, 
and  the  corporation  Is  not  to  be  permitted  to 
carry  on  Its  business  in  the  State  unless  the  per- 
mit Is  issued  to  it  and  receiyed  by  it 

Section  8  of  the  Act  proyides  that  If  the  per- 
mit Is  Issued,  and  the  foreigh  corporation,  be- 
ing thereafter  sued  in  a  court  of  Iowa,  upon  a 
contract  made  or  executed  in  Iowa,  or  to  be 
performed  hi  Iowa,  or  for  any  net  or  omission, 
public  or  priyate,  arising,  originating  or  hap- 
pening in  Iowa,  shall  remoye  the  suit  from  the 
state  court  into  any  federal  court  in  Iowa,  bo- 
cause  the  corporation  Is  a  nonresident  of  Iowa, 
or  a  resident  of  a  State  other  than  the  State  of 
the  adyerae  party,  or  because  of  local  preindice 
against  the  corporation,  that  fact  shall  nnrfelt 
the  permit  and  render  It  yoid,  such  forfeltore 
to  be  determined  from  the  record  of  remoyal, 
and  to  date  from  the  filing  of  the  application 
on  which  the  remoyal  Is  effected. 

Section  4  Imposes  a  penalty  of  $100a  day  on 
the  corporation  for  carrying  on  its  business  ia 
Iowa  without  haying  complied  with  the  stat- 
ute, and  haying  a  yalid  pdnnit,  and  proyidea 
that  any  agent,  officer  or  employee  who  shall 
knowingly  act,  or  transact  such  business,  for 
the  corporation,  when  it  has  no  yalid  permit, 
shall  be  ffullt^  of  a  misdemeanor,  and  ibr  each 
offense  ukll  be  fined  not  to  exceed  $100,  or  be 
imprisoned  In  the  coun^  jail  not  to  exceed 
thirty  days,  and  pay  all  costs  of  prosecution.        (^^ 

It  18  apparent  that  the  entire  poipose  of  thl^ 
statute  Is  to  depriye  the  foreign  corporation,  la 
suits  such  as  tnose  mention^  in  section  8,  of 
the  right  conferred  upon  it  l^  the  ConsUtutioa 
and  laws  of  the  United  States,  to  rsmoTe  asoil 
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from  the  state  oooit  into  the  federal  court, 
either  on  the  g^und  of  diversity  of  citizenship, 
or  of  local  prejudice.  The  statute  is  not  sep- 
arable into  parts.  An  afiSrmatiTe  provision  re- 
mxiring  the  filing  by  a  foreign  corporation,  with 
Uie  Secretary  oi  State,  of  a  copy  of  its  articles 
of  incorporation,  and  of  an  authority  for  the 
service  of  process  upon  a  desifiiiated  officer  or 
agent  in  the  State,  might  not  be  an  unreason- 
able or  objectionable  requirement,  if  standing 
alone;  but  the  manner  in  which,  in  this  statute, 
the  provisions  on  those  subjects  are  coupled 
with  the  application  for  the  permit  and,  with 
the  stipulation  referred  to,  shows  that  the  real 
and  omy  object  of  the  statute,  and  its  substan- 
tial provision,  is  the  requirement  of  the  stipular 
tion  not  to  remove  the  suit  into  the  federal  court 
In  view  of  these  considerations,  the  case  falls 
directlv  within  the  decision  of  this  court  in 
H<ms  Inmrance  Oo.  v.  Morta,  87X7.  S.  20  Wall. 
445  [22:865].  In  that  caw,  which  was  twice 
argued  here,  a  Statute  of  Wisconsin  provided 
that  it  should  not  be  lawful  for  any  foreign  fire 
insurance  companv  to  transact  any  business  in 
Wisconsin  unless  it  should  first  appoint  an  at- 
torney in  that  State,  on  whom  process  could  be 
served,  by  filing  a  written  instrument  to  that 
effect,  containing  an  agreement  that  the  com- 
pany would  not  remove  a  suit  for  trial  into  the 
federal  court  The  Home  Insurance  Company, 
a  New  York  corporation,  filed  the  appointment 
of  an  agents  containing  the  foUowm^  clause: 
**And  said  company  agrees  that  suits  com- 
menced in  the  State  Courts  of  Wisconsin  shall 
not  be  removed  by  the  acts  of  said  company 
into  theUnited  States  CircuitorFederal  Courts.** 
A  loss  having  occurred  on  a  policy  issued  by 
the  company,  it  was  sued  in  a  court  of  the  State. 
It  filed  Its  petition  in  proper  form  for  the  re- 
moval of  the  suit  into  the  federal  court  The 
state  court  refused  to  allow  the  removal,  and, 
after  a  trial,  eave  a  judgment  for  the  plaintiff, 
1198]  which  was  amrmed  by  the  Supreme  Court  of 
Wisconsin.  The  company  brought  the  case 
into  this  court,  which  held  these  propositions: 
Fint,  The  agreement  made  by  the  companv 
was  not  one  which  would  bind  it,  without  ref- 
erence to  the  statute.  Second,  Tlie  axreement 
acquired  no  validity  from  the  statute.  The  gen- 
eral proposition  was  maintained,  that  agree- 
ments in  advance  to  oust  the  courts  of  jur&Lic- 
tion  conferred  by  law,  are  Illegal  and  void,  and 
that,  while  the  right  to  remove  a  suit  might  be 
waived,  or  its  exercise  omitted,  in  each  recur- 
ring case,  a  party  could  not  bind  himself  in 
advance,  by  an  agreement  which  might  be  spe- 
cifically enforced,  thus  to  forfeit  his  rights  at 
all  times  and  on  all  occasions,  whenever  the  case 
might  be  presented. 

Li  regard  to  the  second  question,  the  propo- 
sition laid  down  was  tha^/  the  jurisdiction  of 
the  federal  courts,  under  article  8,  section  2,  of 
the  Constitution,  depends  upon  and  is  reguli^ed 
by  the  laws  of  the  United  States;  that  state  1^ 
islation  cannot  confer  jurisdiction  upon  the  fed- 
eral courts,  nor  limit  or  restrict  the  authority 
given  to  them  by  Congress  in  pursuance  of  the 
Coostitution:  and  that  a  corporation  is  a  citizen 
of  the  State  by  which  it  is  created,  and  in  which 
its  principal  place  of  business  is  situated,  so  far 
ns  iis  right  to  sue  and  be  sued  in  the  federal 
courts  is  concerned,  and  within  the  dause  of 
the  Constitution  extending  the  jurisdiction  of 


the  federal  courts  to  controversies  between  cit- 
izens of  different  States.  The  conclusions  of 
the  court  were  sununed  up  thus:  1,  The  Con« 
stitution  of  the  United  States  secures  to  citi- 
zens of  another  State  than  that  in  which  suit  is 
brought  an  absolute  right  to  remove  their  cases 
into  the  federal  court,  upon  compliance  with 
the  terms  of  the  removal  statute;  2,  The  Stat- 
ute of  Wisconsin  is  an  obstruction  to  this  riffht, 
is  repugnant  to  the  Constitution  of  the  United 
States  and  the  laws  made  in  pursuance  thereof, 
and  is  illegal  and  void;  8,  The  agreement  of  the 
insurance  company  derives  no  support  from  an 
unoonstitutional  statute,  and  is  void,  as  it  would 
be  had  no  such  statute  been  passed.  For  these 
reasons  the  judgment  of  the  Supreme  Court  of 
Wisconsin  was  reversed,  and  ft  was  directed 
that  the  prayer  of  the  petitioB  for  removal 
should  be  granted.  .  -  ^^^ 

The  case  ot  Doyle  y.  GontinenUU  ftuurancs  L^^^J 
Go.  94  U.  S.  685  \2i:l^l  is  leUed  on  by  the 
defendant  in  error.  In  that  case  this  court 
said  that  it  had  carefully  reviewed  its  decision 
in  Home  Insurance  Co.  v.  Moree,  and  was  satis- 
fied with  it  In  referring  to  the  second  conclu- 
don  in  Ineuranee  Oo.  v.  Morse,  above  recited; 
namely,  that  the  Statute  of  Wisconsin  was  re- 
pugnant to  the  Constitution  of  the  United  States, 
and  was  illegal  and  void,  the  court  said,  in 
Doyle  V.  Oonttnental  Insurance  Oo.,  that  it  re- 
ferred to  that  portion  of  the  statute  which  re- 
quired a  stipulation  not  to  transfer  causes  to 
the  courts  of  the  United  States.  In  that  case, 
which  arose  under  the  same  Statute  of  Wis- 
consin, the  foreign  insurance  company  had 
complied  with  the  statute,  and  had  filed  an 
agreement  not  to  remove  suits  into  the  federal 
courts,  and  had  received  a  license  to  do  busi- 
ness in  the  State.  Afterwards,  it  removed  into 
the  federal  court  a  suit  brought  against  it  in  a 
state  court  of  Wisconsin.  The  state  authorities 
threatening  to  revoke  the  license,  the  companv 
filed  a  bill  in  the  Circuit  Court  of  the  Unileii 
States,  praying  for  an  injunction  to  restrain  the 
revoking  of  the  license.  A  temi)orary  injunc- 
tion was  granted.  The  defendant  demurred  to 
the  bill,  the  demurrer  was  overruled,  a  decree 
was  entered  making  the  injunction  perpetual, 
and  the  defendant  appealed  to  this  court  This 
court  reversed  the  decree  and  dismissed  the  bill. 
The  point  of  the  decision  seems  to  have  been 
that,  as  the  State  had  granted  the  license,  its 
officers  would  not  be  restrained  by  injunction, 
by  a  court  of  the  United  States,  from  with- 
drawing it  All  that  there  is  in  the  case  be- 
yond this,  and  all  that  is  said  in  the  opinion 
which  appears  to  be  in  conflict  with  the  adjudi- 
cation in  Insurance  Oo.  v.  Morse  \suprd]  must 
be  regarded  as  not  in  judgment 

In  both  of  the  cases  referred  to,  the  foreign 
corporation  had  made  the  agreement  not  to  re- 
move into  the  federal  court  suits  to  be  brought 
against  it  in  the  state  court  In  the  present 
case  no  such  agreement  has  been  made;  but 
the  locomotive  ennneer  is  arrested  for  acting 
as  such  in  the  employment  of  the  corporation, 
because  it  has  refused  to  stipulate  that  it  will 
not  remove  into  the  federal  court  suits  brought 
against  it  in  the  state  court,  as  a  condition  of 
obtaining  a  permit,  and  consequently  has  not  [200] 
obtained  sudi  permit  Its  right,  equally  with 
any  individual  citizen,  to  remove  into  the  fed- 
eral court,  under  the  laws  of  the  United  States, 
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Buch  suits  as  are  mentioned  in  the  third  section 
of  the  Iowa  Statute,  is  too  firmly  established  by 
the  decisions  of  this  court  to  be  questioned  at 
this  day;  and  the  State  of  Iowa  might  as  well 
pass  a  statute  to  deprive  an  individual  citiasen  of 
another  State  of  his  right  to  remove  such  suits. 

As  the  Iowa  Statute  makes  the  rieht  to  a  per- 
mit dependent  upon  the  surrender  oy  the  for- 
eign corporation  of  a  privilege  secured  to  it  by 
the  Constitution  and  lavra  of  the  United  States, 
the  statute  requiring  the  permit  must  be  held 
to  be  void. 

The  question  as  to  the  right  of  a  State  to  im- 
pose upon  a  corporation  engaged  in  interstate 
commerce  the  duty  of  obtaining  a  permit  from 
the  State,  as  a  condition  pf  its  right  to  carry  on 
such  commerce,  is  a  question  which  it  is  not 
necessary  to  decide  in  this  case.  In  all  the  cases 
in  which  this  court  has  considered  the  subject 
of  the  Ranting  by  a  State  to  a  foreign  corpora- 
tion of  its  consent  to  the  transaction  of  business 
in  the  State,  it  has  uniformly  asserted  that  no 
conditions  can  be  imposed  by  the  State  which 
are  repugnant  to  the  Constitution  and  laws  of 
the  Unit^  States.  Lafayette  In».  Go.  y.  Ih'eneh, 
59  U.  S.  18  How.  404,  407  [15:451, 452];  Ducat 
V.  Cliicago,  77  U.  8.  10  Wall.  410,  415  [19:972, 
9731;  Home  Ins,  Co.  v.  Mone,  87  U.  S.  20  WlOl. 
445,  456  [22:  865,  369];  SU  Glair  v.  Gox,  106  U. 
S.  850.  356  [27:  222,  2251;  Phila.  Mre  Auo,  y. 
:New  T<yrk,  119  U.  S.  110, 120  [anU,  842,  845^1. 

Hie  judgment  of  tlie  Supreme  Gourt  of  Iowa  %e 
reversed^  and  the  eaee  %s  remanded  to  that  court, 
with  an  inetrimjiion  to  enter  a  judgment  ditcharg- 
ing  Vie  plaintiff  in  error  from  euetody, 

Trueoopy.    Test: 

James  H.  MoKemiey,  aerk,Sup.  Oourt,  U.  8. 


CLEVELAND  ROLLING  ^OLL  COMPA 

NY,  Plff.  in  Err., 

«. 

CHARLES  D.  RHODES  A2n>  LIZZIE  W. 

BRADLEY,  Szrx.  of  Dayid  0.  Bbaolbt, 

Deceased. 

(See  a  a  Beporter'S  ad.  2Sfr-JM4J 

6ale9— contract  for  sale  of  pig  iron  to  bemanu- 
factwed^ime  cfMpmeni,  of  the  eeeence  of 
the   contract-'-pTaaHce — trial  without  jury. 

1.  Where  amerobaQtacrroes  tosell  and  ship  to  the 
buyer  a  oertain  number  of  tons  of  pig  iron  at  a 
certain  time,  both  the  amount  of  iron  and  the  time 
of  Bhipment  are  essential  terms  of  the  an^ment. 
Where  under  suoh  an  agreement  the  seller  ships 
part  of  the  iron  at  the  time  appointed  and  the  rest 
from  time  to  time  afterwards,  the  buyer  is  not 
bound  to  accept  any  part  of  the  iron  so  shipped. 

2.  In  the  case  presented,  itto  held:  that  all  the 
piir  iron  sold  and  not  shipped  before  the  dose  of 
navlffation  In  1880,  was  to  be  made  before  the  open- 
inff  of  naviffation  in  1881;  and  that  the  failure  of 
the  seller  to  have  a  considerable  part  of  remainder 
of  the  iron  ready  for  shipment  at  the  opening  of 
navigation  In  Iwl  Justified  the  buyer  In  refusing 
to  accept  any  of  the  iron  shipped  in  1881. 

8.  Where  it  appears  from  the  facts  found  by  a 
Circuit  Ckiurt  ox  the  United  States,  on  the  trial  of  a 
cause  without  a  jury,  that  its  Judgment  was  erro- 
neous, this  court  may  direct  such  Judgment  to  be 
entered  by  that  court  as  its  special  flnmngs  require. 

[No.  1690 
Argued  March£9, 1887.  Bedded ApHl  11, 1887. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 
Opinion  below,  17  FecL  Hep.  426.  Betereed. 
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Statement  by  Mr,  Juelioe  Qrm!^. 

This  was  an  action  brought  by  Rhodes  and 
Bradley,  oopartnen,  and  cinzens  of  Chicago  in 
the  State  of  Illinoia,  against  the  Cleveland  lioU- 
ing  Mill  Company,  a  corporation  of  the  State 
of  Ohio,  upon  the  following  agreement  in 
writing,  signed  by  both  parties: 

"This  agreement,  made  this  sixteenth  day  of 
February,  A.  D.  1880,  by  and  between  Rhodes 
&  Bradley,  of  Chicago,  Ills.,  and  the  Cleveland 
Rolling  Mill  Co.,  of  Cleyeland.  Ohio,  vit^ 
nesseth:  That  said  Rhodes  &  Bradley  bayo  sold 
to  the  said  Cleyeland  Rolling  Mill  Co.  the  en- 
tire product  of  fourteen  thousand  (14,000)  tons 
iron  ore,  to  be  manufactured  into  pig  iron  with 
charcoal  by  the  Lcland  Furnace  Co. ,  of  Leland, 
Mich.,  said  furnace  to  make  as  nearly  all  num- 
bers one  and  two  iron  as  possible,  and  to  be 
shipped  in  vessel  cargoes  as  rapidly  as  possible 
to  the  Cleveland  Rolhng  Mill  Co.,  at  Cleveland, 
Ohio,  during  the  season  of  navigation  of  1880. 
Such  portion  of  the  product  of  said  ores,  as  is  12591 
made  after  the  close  of  navigation  of  1880,  is  to  "^ 
be  shipped  by  vessel  to  Cleveland  on  the  open- 
ing  of  navi^tion  of  1881,  or  as  near  the  open- 
ing as  possible;  said  Cleveland  Rolling  Mill 
Co.  to  have  the  privilege  of  ordering  the  iron, 
which  may  be  made  too  late  for  sUpment  by 
lake  during  the  season  of  1880,  through  by  rail 
to  Cleveland  durine  the  winter  of  1880  and  1881. 
they  to  pay  the  additional  expense  of  hauling 
to  railroad  and  freighting  through  to  Cleveland 
by  rail,  over  and  above  what  it  would  ooat 
luiodes  &  Bradley  to  ship  by  lake  on  the  open- 
ing of  navigation  1881. 

*'Said  Cleveland  Rolling  Mill  Co.  agree  to 
receive  said  iron  as  rapidly  as  shipped,  and  to 
pay  forty-five  doUars  ($45)  per  ton  (2.240  Iba.) 
cash  for  same  delivered  on  rail  or  vessel  at 
Cleveland,  Ohio.  The  Cleveland  Rolling  MUl 
Co.  are  to  have  the  option  of  takine  a  portion 
of  the  iron  delivered  at  Chicago,  fils.,  at  the 
same  price  and  on  the  same  terms  and  condi- 
tions as  stated  above  for  delivery  in  Cleveland, 
said  Cleveland  Rolling  Mill  Co.  to  furnish  a 
good  and  suitable  dock  at  which  to  unload  ves- 
sels, either  at  Cleveland  or  Chicago,  and  to  pay 
vessels  any  demurrage  which  they  may  be 
justly  entitled  toby  reason  of  delay  m  fumiah- 
ing  a  dock  at  which  they  can  be  discharged. 
"The  iron  ore  to  be  furnished  at  the  Leland 
Iron  Co.,  out  of  which  said  iron  is  to  be  manu- 
factured, is  as  follows: 

"6000  tons  Cleveland  mine. 
"5000  tons  Norway  mine. 
•'1500  tons  Rolling  MiU  minoi 
"1500  tons  Stephenson  mine. 

"And  whereas,  Rhodes  &  Bradley's  contracts 
with  said  mhiing  companies  are  to  the  effect 
that  in  case  of  accidents  or  strikes  at  said  mines, 
resulting  in  reduced  output  of  ore.  said  com- 
panies are  to  have  the  privilege  of  nedudns^the 
amounts  due  Rhodes  &  Bradley,  as  above 
stated,  in  same  proportion  as  other  sales,  the 
said  Cleveland  Rolling  Mill  Co.  agree  not  to  |.^ki 
hold  Rhodes  A  Bradley  responsible  for  deliv-  L*^ 
eiy  of  pig  iron  beyond  the  product  of  such  ores 
as  the  mining  companies  deliver  them;  also,  hn 
case  of  accidents  or  strikes  at  said  Leland  fur- 
nace, resulting  in  the  stoppage  of  sidd  fomace. 
then  Rhodes  &  Bradley  are  not  to  be  held  re- 
sponsible for  delivery  of  pig  hron  under  the  oon- 
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ti«ct,  b^ODd  the  lenponsibility  of  the  LeUnd 
Iron  Go.  to  them  unaer  the  eootract  between 
said  Leland  Iron  Co.  and  Rhodes  &  Bradley, 
dated  January  14,  1880,  which  contract,  as 
well  as  Rhodes  &  Bradley's  contracts  with  the 
mining  companies,  is  hereby  made  a  part  of 
this  agreement" 

Prior  to  January  14, 1880,  the  plaintilb  had 
made  agreements  in  writing  with  the  owners 
of  the  four  mines  for  the  purchase  of  the 
iunounts  of  ore  above  mentioned,  to  be  deliT- 
ered  by  them  to  the  plaintiffs  during  the  season 
ofnavigationinl880.  AndonJanuanrl4,1880, 
the  plaintiffs  made  an  agreement  in  writing 
with  the  Leland  Iron  Ck>mpany,  which  was  the 
owner  and  manager  of  a  furnace  at  Leland  m 
the  State  of  Michigan,  by  which  the  plaintiffs 
agreed  to  sell  to  that  company  the  same  amounts 
of  those  ores  respectively,  'Ho  be  furnished, 
1600  tons  in  May,  1880,  navigation  permitting, 
and  2500  tons  each  month  thereafter  as  nearly 
as  may  be,  and  all  to  be  delivered  to  vessel  be- 
fore November  1, 1880,  and  in  suitable  quanti- 
ties of  each  for  the  mixtures  desired  by  said 
Rhodes  &  Bradley;"  and  also  agreed  "to  pur- 
chase the  entire  product  of  pig  iron  of  the  Le- 
land furnace  made  from  the  ores  so  furnished, 
at  the  rate  of  $40  per  ton,  cash,  delivered  over 
the  rail  at  Chicago,  or  $40.25,  cash,  at  Cleve- 
land, at  the  option  of  said  Rhodes  &  Bradley, 
they  to  provide  proper  docking  facilities  for 
prompt  unloading  of  vessels;"  and  the  Leland 
Iron  Company  agreed  "  to  manufacture  pig 
iron  from  said  ores  as  nearly  as  practicable 
of  the  grades  which  said  Rhodes  &  Bradley 
shall  desire,  and  to  ship  same  in  cargo  lots  as 
rapidly  as  possible  after  manufacture  during 
season  of  navisation  to  said  Rhodes  &  Bradley, 
to  Chicago  or  Cleveland  as  aforesaid." 

A  Jury  was  duly  waived  by  stipulation  in 
writing,  and  the  case  was  tried  by  the  court, 
which  found  specially  that  all  the  above  con- 
tracts were  executed  and  delivered  by  the  par- 
ties thereto,  and  further  specially  found  as  fol- 
lows: 

"  8.  That  the  plaintiffs,  between  May  16  and 
October  18, 1880,  deliyered  to  the  Ldand  Iron 
Company,  at  Leland,  Michigan,  14,188  tons  of 
Inm  ore,  of  which  6980  tons  were  from  the 
devdaad  mine,  4405  tons  were  from  the  Nor- 
way mine,  1478  tqns  were  from  the  Rolling 
lilfi  mine,  and  2806  tons  were  from  the  Ste- 
phenson mine. 

"  4.  Tliat  the  ores  from  the  Stephenson  mine 
and  the  ores  from  the  Norway  mine  were  alike 
in  value  and  quality,  and  that  Stephenson  mine 
ore  was  equally  as  good  and  identical  In  quality 
and  value  with  the  ore  from  the  Norway  mhM. 

"6.  That  the  Leland  Iron  Company  proceed- 
ed, soon  after  such  ores  began  to  amve  at  Le- 
land, with  proper  diligence  to  manufacture  said 
ores  into  pig  fron,  and  ship  the  same  in  cargo 
lots  as  rapidly  as  possible  after  manufacture 
fhmi  Leland  to  Cleveland,  Ohio,  and  there  de- 
livered the  same  to  the  defendant,  and  the  de- 
fendant accepted  and  paid  for  the  same;  that 
before  the  close  of  navigation  for  the  season  of 
1880  the  Leland  Iron  Company  had  so  manu- 
factured and  delivered  to  the  defendant  8421 
tons  of  said  pig  iron;  that  the  defendant  made 
no  objection  to  the  acceptance  of  said  pig  iron 
on  said  contract  between  the  plaintiffs  and  the 
defendant,  on  the  ground  of  the  quality  of  said 
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iron,  or  of  undue  delay  in  the  execatlon  ol  said 
contract. 

"8.  That  the  navigation  between  Leland  and 
Cleveland  and  Chicago  closed  in  the  fall  of 
1880  about  November  15;  that  the  last  cargo  of 
iron  was  shipped  from  Leland  on  November  8. 
and  although  the  Leland  Iron  Company  had 
enough  iron  manufactured  to  have  furnished 
anotiier  careo  of  503  tons  by  November  15,  no 
vessel  could  be  obtained  by  which  to  ship  it 
that  fall;  that  after  the  close  of  navigation  the 
Leland  Iron  Company  continued  the  manufact- 
ure of  said  ore  into  pig  iron  without  unreason- 
able delay,  and  that  after  November  8, 1880, 
and  up  to  and  including  February  28, 1^,  the 
Leland  Iron  Company  had  mode  2100  tons  of 
pig  iron  from  said  ore,  and  by  May  7, 1881,  had, 
manufactured  and  on  hand  ready  for  shipment, 
about  8506  tons;  that  on  Mav  7,  1881,  the  Le- 
land Iron  Company  resumed,  the  shipment  of 
said  iron  in  cargo  lots  to  the  defendant  at  Cleve* 
land,  and  continued  such  manufacture  and  ship- 
ment in  cargo  lots  as  rapidly  as  possible,  so 
that  the  entire  product  of  said  ore  was  manu- 
factured and  shipped  from  Leland  by  and  in- 
cluding July  2, 1881;  all  which  cargoes  arrived 
at  Clevehmd  in  due  course,  and  were  there  ten- 
dered to  the  defendant,  and  the  defendant  re- 
fused to  accept  said  pig  iron  or  any  part  thereof 
and  refused  to  pay  for  the  same;  that  if  the 
average  daily  product  of  said  furnace  from  No- 
vember 8, 1880,  to  May  8, 1$81,  had  been  the 
same  as  the  average  daily  product  from  May 
18  to  November  8,  1880,  all  said  14,000  tons  of 
ore  would  have  been  made  into  pig  iron  by 
about  May  10, 1881 ;  but  in  fact  the  furnace  was 
shut  down  for  a  time,  and  part  of  the  time  the 
blast  was  checked,  for  want  of  a  sufficient  sup 
ply  of  charcoal,  so  that  about  1100  tons  of  said 
pig  iron  were  made  after  May  8, 1881. 

"  7.  That  in  the  latter  part  of  the  month  of 
February,  and  again  about  March  8, 1881,  the 
defendant  notified  the  plaintiffs  that  it  would 
not  accept,  under  said  contract  of  February  16, 
1880,  any  iron  which  was  made  from  said  ore 
after  December  81, 1880;  and  that  some  time 
during  the  month  of  May,  1881,  the  defendant 
notified  the  plaintiffs  that  It  would  not  accept 
any  more  iron  from  the  plaintiffs  under  said 
contract. 

"8.  That  the  fair  market  price  of  said  pig 
iron  in  the  Cities  of  Cleveland  and  Chicago  dur- 
ing Ihe  months  of  March,  April,  May,  June 
and  July,  1881,  was  $27  per  ton;  that  the  total 
amount  of  iron  manufactured  from  said  14,000 
tons  of  iron  (ore)  and  shipped  br  the  Leland 
Company  to  the  defendant  after  the  opening  of 
navigation  in  the  spring  of  1881  was  4579  tons; 
and  that  the  difference  between  the  market 
value  of  $27  per  ton  and  the  contract  price  was 
$18  per  ton,  making  a  total  difference  on  4579 
tons  of  $82,422." 

The  court  rendered  Judgment  upon  the  spe* 
cial  findings  for  the  plaintiffs  in  the  sum  of 
$82,422,  and  costs.  17  Fed.  Rep.  426.  The 
defendant  excepted  to  the  admission  of  evidence 
at  the  trial,  to  the  refusal  of  the  court  to  make 
certain  special  findings  requested,  and  to  the 
judgment  for  the  plaintiffs;  and  afterwards  sued 
out  this  writ  of  error. 

Me$sr9.  William  E.  Cashing:  and  Oeorgv 
F.  Edmunds,  for  plaintiff  in  error; 
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A  itateinent  descriptiye  of  tho  Bablect-mal- 
ter,  or  of  some  material  incident,  sach  as  the 
time  and  place  of  shipment,  is  ordinarily  to  be 
regarded  as  a  warranty,  in  the  sense  in  which 
that  term  is  used  in  insurance  and  maritime 
law,  that  is  to  say,  a  condition  precedent,  upon 
a  failure  or  nonperformance  of  which  the  party 
aggrieved  may  repudiate  the  whole  contract. 

Behn  Y.  Bumen,  8  B.  &  S.  751 ;  Bau)e$  y. 
Shand,  2  App.  Cas.  455;  Lowber  v.  Bangt,  69 
U.  8.  a  WdL  728  (17:  768);  Davuon  y.  Von 
Lingen,  118  U.  8.  40  (28:  885);  Narringtan  t. 
Wnghi,  115  U.  8.  188  (29:  866). 

The  special  findings  afflrmatiyely  show  a 
breach  of  the  condition  that  the  manufacture 
of  iron  should  be  completed  bjr  or  before  the 
openine  of  nayigation  in  the  sprlnff  of  1881. 

The  undines  3iow  a  breach  of  the  condition 
that  the  ore  oaonld  be  made  into  iron  as  rapidly 
as  possible. 

As  to  the  meaning  of  "as  rM>idly  as  possible/' 
see  BydrauUc  Enatneming  (Jo,  y.  MaHatU,  L. 
R  4  Q.  B.  Diy.  670. 

Mestrs,  Enoeh  Totten  and  /.  IL  Fiou>er, 
for  defendants  in  error: 

The  ffeneral  rule  with  reference  to  perform- 
ance where  anything  has  to  be  done,  as  goods 
to  be  manufacturea  or  delivered,  or  the  like, 
and  no  time  is  specified  in  the  contract,  is  that 
it  is  the  presumption  of  the  law  that  the  thing 
should  be  done  In  a  reasonable  time.  What  is 
a  reasonable  time  is  a  question  of  law  for  the 
court,  which  will  take  into  consideration  all 
the  facts  and  circumstances  of  the  case  in  reach- 
ing a  determination;  and  if  a  manufacturer 
agrees  to  make  and  finish  certain  goods  "as 
soon  as  possible,"  this  means  within  a  reason- 
able time,due  regard  being  had  to  the  manufact- 
urer's means,  his  engagements  and  the  nature 
of  the  article. 

2  Pars.  Cont.  585, 497, 496;  Ahoood  y.  Emory, 
1  C.  B.  N.  8.  110. 

Substantial  performance  is  all  that  is  required 
to  satisfy  such  a  contract 

Swain  y.  Seament,  76  U.  8.  9  Wall.  268  (19: 
557);  Woinecke  y.  Folk,  61  Wis.  628;  Woodi  y. 
Miller,  55  Iowa,  168. 

Upon  the  facts  disclosed  in  the  record,  and 
in  view  of  the  authorities  cited,  it  seems  clear 
to  us  that  Rhodes  &  Bradley  must  be  held  to 
have  complied  with  all  of  the  material  terms 
and  conditions  of  the  sale  contract,  and  to  have 
substantially  performed  thehr  agreement 

[260]  Mr.  Jtutice  Grasr,  after  stating  the  case  as 
above  reported,  detivered  the  opinion  of  the 
court: 

The  original  defendant  duly  pleaded,  and  has 
earnestly  argued,  that  the  plaintiffs  did  not  per- 
form their  contract,  in  respect  either  to  the  nat- 
ure of  the  thing  furnished,  or  to  its  quantity, 
or  to  the  time  of  delivery.  The  principal  ob- 
jections, each  of  which  would  require  consid- 
eration if  the  decision  of  the  case  depended 
upon  it,  are  as  foUows: 

As  to  the  nature  of  the  thing:  That  the 
amounts  of  ore  from  each  of  the  four  mines 
named,  delivered  at  the  furnace  and  there  man- 
ufactured into  pig  iron,  differed  from  the 
amounts  contracted  for;  the  ores  from  three  of 
the  mines  being  respectively  20  tons,  595  tons 
and  22  tons  less,  and  the  ore  from  the  fourth 
mine  805  tons  more. 
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As  to  the  quantity:  That  the  plaintiffs  ten- 
dered to  the  defendant  the  product  of  14,168 
tonsof  ore, when  the  contract  was  for  the  prod- 
uct of  14,000  tons  only. 

As  to  the  time  of  performance:  That  the  pig 
iron  was  not  made  and  shipped  "  as  rapidly  as 
possible;"  and  especially  that  so  much  of  it  as 
had  not  been  made  and  snipped  before  the  close 
of  navigation  in  1880  was  not  shipped  ''on  the 
opening  of  navigation  of  1881,  or  as  near  the 
opening  as  possible." 

We  have  not  found  it  necessary  to  consider 
the  objections  as  to  the  kind  of  iron,  or  how 
far  any  such  objections  were  waived  by  the  de- 
fendant, or  the  effect  of  tendering  too  much* 
or  yet  the  objections  to  t^e  competency  of  evi- 
dence admitted  at  the  trial,  or  the  variance  sug- 
gested between  the  declaration  aad  ^e  proof, 
because  we  are  of  opinion  that  th^  delay  which 
took  place  in  the  making  and  shipment  of  so 
much  of  the  pig  iron  as  had  not  be^  made  and 
shipped  before  the  close  of  navigation  in  1880 
is  fatal  to  the  plaintiffs'  right  to  maintain  this 
action. 

In  a  case  decided  upon  much  consideration 
at  the  last  term,  the  general  rule  was  stated  as 
follows:  "  In  the  contracts  of  merchants,  time 
is  of  the  essence.  The  time  of  shipment  is  the 
usual  and  convenient  means  of  fixing  the 
probable  time  of  arrival,  with  a  view  of  provid- 
mg  funds  to  pay  for  the  goods,  or  of  f mfilling 
contracts  with  third  persons.  A  statement  de- 
scriptive of  the  subject-matter,  or  of  some  ma- 
terial incident,  such  as  the  time  or  place  of 
shipment,  is  ordinarily  to  be  regarded  as  a  war- 
ranty, in  the  sense  in  which  that  term  is  used 
in  ixiiBurance  and  maritime  law,  that  is  to  say, 
a  condition  precedent,  upon  the  failure  or  non- 
performance of  which  the  party  amieved  may 
repudiate  the  whole  contract ''^  Worrington  v. 
Wright,  115  U.  8.  188, 208  [29:  866, 8681.  See 
also  FiUeyY.  I^we,  115  U.  8.  218  [29: ml;  Pdpa 
V.  P&rter,  102  N.  Y.  866;  BommOl  y.  Wingate, 
108  Mass.  827. 

When  a  merchant  agrees  to  sell,  and  to  ship 
to  the  rolling  miU  of  the  buyer,  a  certain  num- 
ber of  tons  of  pig  iron  at  a  certain  time,  both 
the  amount  of  iron  and  the  time  of  shipment 
are  essential  terms  of  the  agreement;  the  seller 
does  not  perform  his  agreement,  by  ahippinff 
part  of  that  amount  at  uie  time  appointed  and 
the  rest  from  time  to  time  afterwards;  and  the 
buyer  is  not  bound  to  accept  any  part  of  the 
iron  so  shipped. 

In  the  case  at  bar,  the  plaintiffs  were  mer- 
chants at  Ghicaeo,  and  the  defendant  was  the 
owner  of  a  romng  mill  at  develand.  By 
the  agreement  between  them,  made  in  Feb- 
ruary, 1880,  the  plaintiffs  sell  to  the  defendant 
"  the  entire  product  of  fourteen  thousand  tons 
iron  ore,  to  be  manufactured  into  pig  iron  with 
charcoal "  at  a  certain  furnace,  "and  to  be  ship- 
ped in  vessel  cargoes  as  rapidly  as  possible  "  to 
the  defendant  at  Cleveland,  '*  during  the  season 
of  navigation  of  1880,"  and  "  such  portion  of  the 
product  of  said  ores  as  is  made  after  the  close 
of  navigation  of  1880,  is  to  be  shipped  by  ves- 
sel to  Cleveland  on  the  opening  of  navigation 
of  1881,  or  as  near  the  opening  as  possible.** 
The  plaintiffs  thus  agree  that  all  of  the  plff 
iron  contracted  for,  that  la  not  made  and  shipped 
before  the  close  of  navigation  in  1880,  shall  be 
shipped  as  early  in  1881  as  navigation  shall  be 
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openandveBBelscanbeobtaiDod.  This  impUes 
that  the  whole  of  the  ore  shall  be  made  into 
pig  iroD  and  n^uly  for  shipment  as  soon  as 
nayu^tion  opens  in  1881.  The  implication  is 
oonmmed  by  Uie  further  stipulation  that  the  de- 
fendant shall  have  the  privilege,  upon  paying 
the  additional  expense  oitransportation  by  land, 
**  of  ordering  the  iron,  which  may  be  made  too 
late  for  shipment  by  lake  during  the  season  of 
1880,  through  by  rail  to  Cleveland  during  the 
winter  of  1880  and  1881."  In  short,  aU  the 
pig  iron,  not  shipped  before  the  dose  of  navi- 
gation in  18(H).  is  to  be  made  before  the  opening 
of  navigation  m  1881,  and  to  be  then  shipped  as 
soon  as  vessels  can  be  obtained,  unless  the  de- 
fendant elects  to  have  it  previously  forwarded  by 
land.  The  facts,  as  found  b^  the  court,  bearing 
upon  the  question  of  the  plamtiffs'  iMrf ormance 
of  their  agreement  in  this  particular,  are  as  fol- 
lows: The  whole  amount  of  pig  iron  made  from 
the  14,000  tons  of  ore  was  8,000  tons.  Of  these 
8^1  tons  were  shipped  in  1880,  and  accepted 
and  pdd  for  by  the  defendant.  At  the  opmng 
of  navigation,  early  in  May,  1881,  there  were 
manufactured  and  on  hand  ready  for  shipment 
only  8,606  tons.  The  remainmg  1,078  tons 
were  made  afterwards,  and  the  last  cargo  was 
not  shipped  until  nearly  two  months  after  navi- 
gation opened. 

The  general  statements  in  the  sixth  finding 
that  the  owner  of  the  furnace,  after  the  dose  of 
navintion  in  1880/'  continued  the  manufacture 
of  said  ore  into  pig  iron  without  unreasonable 
delay,"  and  on  the  opening  of  navigation  in  1881 
resumed  the  shipment  of  iron  to  the  defendfmt, 
''and  continued  such  manufacture  and  shij)- 
ment  in  cargo  lots  as  rapidly  as  possible,"  are 
limited  and  controlled  by  the  more  precise  state- 
ments in  the  same  finding,  that  if  the  average 
daily  product  of  the  furnace  had  been  the  same 
from  the  dose  of  navigation  in  1880  to  the 
cmening  of  navigation  in  1881,  as  it  had 
been  during  tiie  season  of  1880, "  all  said  14.000 
tons  of  ore  would  have  been  made  into  pig  iron 
l^  about  May  10, 1881;  but  hi  fact  the  furnace 
was  shut  down  for  a  time,  and  part  of  the  time 
the  blast  was  diecked,  for  want  of  a  sufficient 
supply  of  charcoal;  ao  that  about  1,100  tons 
of  said  pig  iron  were  made  after  May  8, 
1881." 

The  failure  to  have  on  hand  a  sufficient 
amount  of  diarcoal  to  keep  the  furnace  at  work 
la  not  shown  to  have  been  due  to  "  acddents  or 
stiikes,"whichwerecontingendes  contemplated 
by  all  parties,  and  provided  for  in  the  contract 
sued  on.  But  it  was  a  state  of  things  of  whidi 
the  plaintiffs  assumed  the  risk  by  undertaking 
that  the  whole  of  the  or?  should  be  made  into 
pig  iron  ready  to  be  shipped  as  soon  as  possible 
ftfter  the  opening  of  navigation  in  1881. 

After  the  contract  for  8,000  tons  of  pig  iron 
bad  been  partiv  performed  on  both  sidesln  1880, 
by  the  plaintinr  having  delivered,  and  the  de- 
fendant's having  accepted  and  paid  for,  8,421 
tons  of  iron,  then  the  thing  which,  by  the  terms 
of  so  much  of  the  contract  as  was  yet  unper- 
formed, the  plaintiffs  agreed  to  deliver,  and  the 
defendant  agreed  to  take  and  pav  for,  was  4,579 
tons  of  pig  iron,  made  and  leaaj  for  shipment 
upon  toe  opening  of  navigation  in  1881,  and 
then  shipped  as  rapidly  as  possible;  and  the 
rights  and  duties  of  the  parties  as  to  the  per- 
formance of  this  part  of  uie  contract  were  the 
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same  as  if  it  had  been  the  whole  esntaet  be- 
tween them. 

The  true  construction  of  the  contract  behig 
that  that  amount  of  iron  shaU  be  ready  to  be 
shipped  and  be  actuaUy  shipped  as  soon  as  navi- 
gation permits,  "  that  is  part  of  the  description 
of  the  sublect-mattbr  ox  what  is  sold;"  and  ,9^,1 
*'  the  plaintiff  who  sues  upon  that  contract  has  L*o«  j 
not  laundied  his  case  until  he  has  shown  that 
he  has  tendered  the  thmg  whidi  has  been  con- 
tracted for;  and  if  he  is  unable  to  show  that, 
he  cannot  daim  any  damages  for  the  nonful- 
fillment of  the  contract"  Lord  Cairns,  in 
Bowei  V.  Shand,  2  App.  Gas.  465, 468;  Jforring- 
tan  V.  Wright,  116  if.  S.  188,  209  [20: 866,  8701. 

The  necessary  condusion  is  that  the  defend- 
ant was  Justifieid  in  refiudng  to  accept  any  of 
the  iron  shipped  in  1881;  and  whether  the  no- 
tice, previously  given  bv  the  defendant  to  the 
plaintiffs,  that  n  would  not  accept  under  the 
contract  any  iron  made  after  December  81, 
1880,  might  have  been  treated  by  the  phdntiffs 
as  a  renunciation  and  a  breach  of  the  contract, 
need  not  be  considered,  because  the  plaintiffs 
did  not  act  uppn  it  as  such.  JHnalM  v.  Oler, 
117  U.  8.  40(^  508  [20:  084,  088]. 

It  condusivdy  appearing,  upon  Qie  facts 
found  by  the  court  bdow.  that  the  original 

Slaintifls  cannot  maintain  their  action,  it  is  or- 
eied,  in  accordance  with  the  precedents  of 
m^SeottY.Siekman,lliV.Q.mi2S:e8e> 
and  AOm  v.  8i.  Ltmii  Bank,  120  U.  a  ^ 
[ofU^,  578],  that  the 

Judgment  be  rwened,  andthe  eate  remanded 
to  the  OirouiU  OourL  teith  dfrecUone  to  enter 
judgment  for  Uie  original  dtfend/omt. 
Tnieoopy.  Test: 

James  H.  McEeuney.  GtarlE.  8ui>.  Oonit,  TJ& 

TOWN  OF  BLOOMFIBLD,  PV.  in  Brr., 

e. 
OHABTER  OAK  NATIONAL  BANK  OF 
HARTFORD,  CONNBOTICUT. 

<8ee  S.  a  Reporter's  ed.  U1-188L) 

Ckmneetieut  toume—powere  of  town  meeUnge-^ 
notice  or  wirning^'fattfeationr''aetion  on 
netee  eeueuted  ^  treatwrer'-'ioant  of  afuthar" 
Uy-^eoidenee   eetoppel, 

L  Towns  In  Oonneotloat  have  those  powen  only 
wMoh  have  been  exinrenly  oonferred  on  them  by 
statute,  or  which  are  neoesnary  for  oondnotlnff 
municipal  oflairs. 

Z,  A  town  cannot  make  a  oontraot,  or  authorise 
anj  oHloeroragent  to  makeone  in  Its  behalf,  except 
by  a  vote  In  a  town  meeting  duly  notllled  or 


vote jMSBed  pnisuant  to  a  previous  notloe. 

8.  In  an  action  on  notes  executed  by  the  treas- 
urer of  the  defendant  Town,  it  is  hdd:  that  certain 
erldence  tending  to  Show  that  the  Town  had  made 
its  treasurer  its  general  agent  in  fsot  to  borrow 
money,  and  had  A  its  town  meetings  and  by  its  af- 
firmative action  treated  him  as  authorised  to  bor- 


row money  for  the  Town,  is  not  proof  of  original 
authority,  or  of  subsequent  ratlflaatlon,  or  ot  es- 
toppel, to  bind  the  Town. 

4.  The  vote  passed  at  the  annual  meeting  of  the 
Town,  purportiiig  to  authorise  the  town  treasurer 
to  borrow  money  for  its  use,  was  invalid  for  want 
of  evidence  that  it  was  speoifled  in  the  warning  of 
the  meettng^the  statement  in  the  record  of  the 
meeting  that  it  was  '*  legaUy  warned  **  not  Showing 
for  what  purpose  it  was  warned. 

[No.  110.] 
ArguedJan.5,6,1887.  Decided  AprU  4»  1887. 
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IN  ERROR  to  the  Circuit  Ck>iirt  of  the  United 
States  for  the  Diitrict  of  Ck>imecticut.    Be- 
tened, 

nooi  Statement  of  the  case  hy  Mr.  Jiutiee  Gray: 
i  122]  This  action  was  brought  June  6, 1880,  by  a 
national  hank  a^&inst  the  Town  of  Bloomfleld 
in  the  Stale  of  Gonnectictit,  upon  three  prom- 
issory notes,  dated  June  SO,  June  21,  and  July 
1, 1879,  and  payable  three  months  after  date, 
for  the  aggregate  sum  of  $19,488.80,  and  all 
alike  in  form,  the  first  being  as  follows: 

"Hartfoid,June20.  1879.    $6000. 

Three  monthsafter  date  TheTown  of  Bloom- 
field  promise  to  pay  to  the  order  of  8.  J.  Mills 
fifty-nve  hundred  dollars  at  Charter  Oak  Na- 
tional Bank.    Value  reodTed. 

."6.  J.  Mills.  Treasurer." 

The  answer  denied  tiiat  the  defendant  made 
the  notes,  or  that  Mills,  as  its  treasurer,  had 
authority  to  make  them  in  its  behalf. 

A  trial  by  jury  was  had,  resulting  in  a  yer- 
diet  for  the  plaintifr  in  the  full  amount  of  the 
notes  and  interest;  and  a  bill  of  exceptions  was 
tendered  by  the  defendant  and  allowed  by  the 
court,  so  much  of  which  as  is  material  to  be 
statea  was  as  follows: 

The  TJpwn  of  Bloomfield  was  incorporated 
In  the  usual  manner  of  Connecticut  towns,  by 
a  resolye  of  the  Legislature  of  Connecticut,  in 
May,  1886,  by  which'  the  inhabitants  of  the 
(IMl  Town  and  their  successors  forever  residing 
therein  "  shall  haye  and  enjoy  all  the  powers, 
privileges  and  immunities  which  are  enjoyed 
by  other  towns  in  this  State." 

It  was  admitted  that  Mills  was  elected  treas- 
urer of  the  Town  on  October  6, 1868,  and  was 
re-elected  annually  and  acted  as  treasurer  un- 
til July  16, 1879,  when  he  resigned;  and  that 
he  made  and  si^ed  the  notes  m  suit,  and  in- 
dorsed them  to  the  plaintiff. 

The  defendant  objected  to  the  admission  of 
the  notes  in  evidence,  because  the  plaintiff  had 
sho^^  no  authority  from  the  defendant  to 
Mills  to  borrow  money  or  execute  notes.  But 
the  court,  against  the  defendant's  objection  and 
exception,  admitted  the  notes,  "  subject  to  the 
du^  of  the  plaintiff  to  prove  such  authority." 

llie  plaintiff  then  offered  in  evidence  a  copy, 
certified  by  the  town  derk  Febnvuy  16, 1877, 
of  the  record  of  this  vote  of  the  Town: 

'*  At  an  annual  town  meeting,  legally  warned 
and  held  at  the  usual  j^ace,  October  6, 1868; 
S.  J.  Mills,  moderator;  M.  W.  Rowley,  assist- 
ant town  derk;  Voted,  that  hereafter  the  town 
treasurer  be  authorlsEed  and  empowered  to  bor- 
row money  for  the  use  of  the  Tovm." 

The  defendant  objected  to  the  admission  of 
this  vote,  because  the  plaintiff  offered  no  eyi- 
dence  that  the  waniing  of  tbat  meeting  speci- 
fied any  such  object  as  was  contained  in  the 
vote,  it  was  admitted  that  the  warning  had 
not  been  recorded  by  the  town  derk,  and  was 
not  on  file  in  his  omce. 

The  court  overruled  the  objection,  and  ad- 
mitted the  vote  in  evidence,  "  not  as  lowing  a 
legal  or  valid  vote  of  the  Town,  but  subject  to 
the  duty  on  the  part  of  the  plaintiff  to  prove 
that  the  Town  at  its  meetings,  by  its  affirma- 
tive acts  and  conduct,  baa  assented  to  and 
treated  as  authoritative  the  power  of  the  treas- 
urer under  said  vote  to  borrow  money  for  the 
use  of  said  Town;  e>r  for  the  purpose  of  estab- 
M4 


Ushing  that  by  the  course  of  conduct  of  ihs 
Town  in  lis  town  meeting  it  had  practically  e»- 
tabliahed  the  authority  oi  the  treasurer  under 
said  vote;  and  of  establishing  an  estoppel  in 
pais  against  the  power  of  the  Town  to  treat  as 
invalid  a  vote  the  validity  of  whidi  had  been 
afflrmativdy  declared  by  its  acts,  if  it  should  [lt4] 
appear  that  the  defendant  had  intentionally 
caused  the  plaintiff  to  believe  in  a  state  of  facts 
'Which  it  now  claims  not  to  exist,  and  induced 
it  to  act  on  such  belief."  To  this  ruling  the 
defendant  excepted. 

The  plaintiff  thereupon,  "for  the  purpose  of 
proving  that  the  Town  had  made  the  said  Mills 
its  general  agent  in  fact  to  borrow  money,  and 
hadTat  its  town  meetings,  and  by  its  affirmative 
acts  in  said  meetings,  treated  the  treasurer  as 
authorized  under  said  vote  to  borrow  money 
for  the  Town,"  offered  the  following  evidence: 

1.  Forty  four  notes,  for  the  t^gregBXe  sum 
of  more  than  $64,000,  made  by  Mills  as  treas- 
urer in  behalf  of  the  Town  to  sundiy  persons, 
other  than  the  plaintiff,  and  mostly  citizens  of 
Bloomfidd,  between  the  times  of  the  paasaire 
of  that  vote  and  of  his  resignation,  all  oi  which 
bore  indorsements  of  payments  of  interest,  and 
had  been  paid  and  taken  up. 

9.  Copies  of  the  annual  printed  reports  made 
by  the  sdectmen  of  the  Town,  together  with 
the  treasurer's  annual  reports,  to  the  annual 
town  meetings  from  1869  to  1878  indusive;  and 
the  records  of  the  town  meetings,  showing  the 
action  of  the  Town  thereon. 

The  reports  of  those  officers  in  1869  showed 
sums  paid  for  "interest  on  town  notes"  to  sun 
dry  individuals  named,  $1607,  and  to  two  of 
them  for  "town  notes  taken  up,"  $1646.58; 
"indebtedness  of  Town  by  notes,  ^,100;" 
and  "amount  received  on  town  notes,$6659. 88.  ** 
The  reports  in  the  subsequent  years  showed 
similar  items,  vaiying  in  amount,  and  the  "  in- 
debtedness of  the  Town  by  notes"  gradually 
increasing  to  t48,416.28.  It  was  admitted  that 
the  sums  paid  for  interest  induded  the  pay- 
ments of  interest  on  the  f o?ty-four  notes  afore- 
said. 

The  records  of  the  town  meetingb  showed 
that  at  an  adjournment  of  the  anniial  meeting 
of  1868  it  was  "Voted,  that  the  selectmen  be 
directed  to  have  the  report  of  items,  of  account 
printed  yearly,  000  copies;"  that  at  the  annual 
meeting  fai  1869,  the  reports  of  the  selectmen 
and  treasurer  were  *'reiul  and  accepted;"  that 
in  J 870,  "the  reports  of  selectmen  and  town 
treasurer,  being  in  printed  form,  were  not  called 
for; "  and  that  there  was  no  record  of  any  ao-  f.  ^m 
tion  of  the  Town  at  the  sabsequent  meetinca  L^"l 
with  reference  to  sudi  reports,  ^ut  it  was  ad- 
mitted that  the  printed  reports  were  in  fact 
distributed  to  all  who  attended  those  meetings. 

8.  A  vote  of  the  Town,  passed  at  a  special 
meeting,  duly  warned,  and  ndd  May  d9. 1880, 
authormng  tne  sdectmen  to  make  and  deliver 
notes  in  the  name  and  behalf  of  the  Town  to 
take  up  and  caned  "  certain  memoranda  of  in- 
debtedness, signed  by  the  sdectmen  or  other 
officers  of  said  Town,  and  all  bearing  date  July 
1, 1879,"  for  money  lent  to  the  Town  and  un- 
paid. Also,  evidence  that,  in  pursuance  of  tbia 
vote,  the  selectmen  took  up  twenty  notes,  some 
signed  by  Mills  as  treasurer,  ana  others  both 
bv  him  as  treasurer  and  by  the  sdectmen, 
amounting  in  all  to  $46,184,  and  g^ven  by  him 
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ill  thdr  pmenee  on  Julj  1, 1879,  to  vbiIoiu 
persons,  in  renewal  of  or  sabetitution  for  notes 
which  he  had  preyionalj  given  to  them;  and 
that  these  notes  were  afterwards  taken  up  and 
paid  bj  the  selectmen. 

The  defendant  obiected  to  all  this  eyidenoe 
as  irrelevant  and  unmaterial;  but  the  court 
admitted  it,  for  the  reasons  above  stated,  and 
tlie  defendant  excepted  to  its  admission. 

The  bill  of  exceptions  proceeded  as  follows: 

'*  The  plaintiff's  account  with  Mills  as  such 
treasurer  commenced  in  March,  1871,  and  con- 
tinued until  July,  1879.  The  first  note  which 
he  procured  to  he  discounted  as  such  treasurer 
was  discounted  on  March  84, 1871,  and  there- 
after he  continuously  obtained  tUsoounts  and 
renewals  of  old  notes  until  the  date  of  tlie  last 
note,  when  the  three  notes  in  suit  were  out- 
itandin/r.  The  aggruate  of  hiji  account  was 
over  1850,000. 

"  In  this  account,  ha  deposited  moneys,  of 
the  Town,  and,  without  the  knowledge  of  the 
plaintiff,  small  amounts  of  his  own,  and  checked 
out  from  said  account,  both  for  the  use  of  the 
Town  and,  without  the  knowledge  of  the 
plaintiff,  small  amounts  for  himself. 

*'  The  plaintiff  offered  evidence  and  attempt- 
ed (o  trace  ^"ach  note  in  suit,  so  as  to  show  that 
nearly  the  whole  amount  of  the  proceeds  of 
said  notes  went  to  the  use  of  the  Town,  and 
that  nearly  all  of  the  checks  drawn  against  said 

Crocceds  were  given  to  inhabitants  of  the  Town 
1  payment  of  town  orders  given  by  the  select- 
m«>n.  But  no  evidence  was  offered  to  show 
that  the  Town,  In  its  town  meeting  assembled, 
knew  that  Mills  kept  his  bank  account  with 
the  plaintiff,  or  that  he  was  borrowing  the 
money  represented  by  these  notes,  or  those  ojf 
which  these  were  renewals,  of  the  pUintiff . 

'*  TKe  plaintiff  disclaimed  any  advantage  by 
virtue  of  being  indorsee  of  the  notes  rather  than 
payee,  and  did  not  claim  that  it  stood  on  that 
account  in  any  other  relation  to  the  defendant 
than  if  it  had  been  the  payee. 

"The  plaintiff  also  offered  evidence  which 
the  defendant  claimed  showed  that  at  ibe  time 
when  the  plaintiff  first  obtained  a  copy  of  said 
vote  of  October  5, 1868,  from  the  town  clerk 
of  said  Town;  viz.,  on  February  22.  1877,  all 
the  moneys  represented  by  the  notes  in  suit  had 
been  advanced  to  said  Mills,  treasurer,  except 
the  sum  of  $1,500,  and  the  notes  in  suit,  except 
so  far  as  said  $1,500  was  concerned,  were  re- 
newals of  notes  made  before  said  date,  and  be- 
fore the  plaintiff  knew  of  said  vote  from  the 
record  itself.  The  plaintiff  denied  the  validity 
of  said  claim. 

*'It  sufficiently  appeared  from  the  evidence 
In  the  case  that  the  plaintiff  supposed  or  thought 
that  Mills  was  authorised  to  borrow  money  for 

Se  use  of  the  Town  and  give  its  notes  tiierefor, 
[>m  the  commencement  of  the  account  of  the 
plaintiff  with  Mills  as  such  treasurer. 

"Tiiere  was  no  other  evidence  in  regard  to 
any  affirmative  acts  of  the  Town  in  its  town 
meetings  assembled,  which  would  constitute  an 
a£;ency  in  Mills,  or  raise  an  estoppel  against  the 
Town,  other  than  those  which  are  hereinbefore 
contained;  and  this  comprised  all  the  evidence 
in  the  case  in  regard  to  estoppel,  ratification, 
or  agency,  the  court  having  confined  the  plaint- 
iff In  its  testimony  to  acts  of  the  Town  in  town 
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meetings,  and  ezduded  any  acta  or  knowMga 
of  the  selectmen." 

The  plaintiff  thereupon  rested  Its  case:  and 
the  defendant  again  objected  to  the  admission 
in  evidence  of  the  notes  sued  on,  and  the  vote 
of  October,  1868,  on  the  grounds  above  stated; 
also  on  the  srounds  "  that  no  sufficient  evidence 
had  been  (otend  to  prove  a  ratification  by  the 
Town  of  the  said  vote,  or  to  establish  any  ea- 
toppel  against  the  Town  which  would  prevent 
it  from  setting  up  the  invalidity  of  said  vote, 
or  in  connection  with  said  vote  to  prove  a  gen- 
eral authority  given  by  the  Town  to  Mills  to 
borrow  money  for  the  Town  and  give  notes 
therefor,  sufficient  to  make  the  Town  liable  on 
the  notes  In  question;"  "that  the  Town,  as  a 
municipal  corporation,  had  no  inherent  power 
to  borrow  money  or  give  notes  therefor,  nor 
had  any  special  authority  therefor  been  proved; 
tliat  even  If  it  had  such  power.  It  could  only 
exercise  It  by  a  vote  specifying  objects  for  bor- 
rowing money,  which  were  within  the  duties  of 
the  Town  to  perform,  and  limiting  the  amount 
so  to  be  borrowed;  and  that  even  if  the  Town 
liad  such  power,  it  could  not  delegate  to  Its 
treasurer  power  to  borrow  money,  unlimited 
either  in  object  or  in  amount; "  "  that  by  proper 
construction  of  said  vote.  It  did  not  authorize 
any  person  who  might  thereafter  be  treasurer 
to  borrow  any  sum  of  money  which  he  might 
thhik  fit,  ana  n|ake  the  Town  liable  thereror, 
and  did  not  authorize  Mills  to  borrow  the  money 
and  give  the  notes  In  question;"  and  "that 
even  if  the  Town  had  given  authority  to  Mills 
to  borrow,  it  had  not  given  him  power  to  give 
negotiable  promissory  notes  like  those  in  suit 
for  the  money  so  borrowed." 

But  the  court  overruled  the  oblections,  and 
adnutted  the  notes  and  the  vote  m  evidence; 
and  to  this  ruling  the  defendant  excepted. 

The  defendant  then  introduced  evidence  tend- 
ing to  show  that  the  warning  of  the  town  meet- 
ing of  October  6, 1868,  did  not,  in  fact,  contain 
any  notice  that  the  matter  of  authorizing  the 
treasurer  to  borrow  money  would  come  before 
the  meeting;  and  also  evidence  tending  to  show 
that  Mills,  during  all  the  time  from  1869  to 
1879,  was  largely  in  default  to  the  Town,  hav- 
ing embezzled  large  sums  of  money  belon^ins 
to  the  Town,  in  addition  to  the  sums  obtained 
by  him  from  the  plaintiff,  and  that  the  moneys 
obtained  by  him  from  the  plaintiff  were  not 
used  to  pay  debts  of  the  Town,  or,  if  so  used 
in  part,  only  to  pay  debts  for  the  payment  of 
which  the  Town  had  furnished  him  sufficient 
money,  which  he  had  embezzled  as  aforesaid, 
and  so  were  in  fact  (Attained  and  used  by  him 
for  his  own  purposes,  to  cover  such  embezzle* 
ment 

The  defendant  also  put  in  sundry  votes 
passed  by  the  Town  in  1862,  1863  and  1864,  au- 
tiiorizing  the  selectmen  to  borrow  money  to 
pay  bounties  to  soldiers,  and  to  give  orders  on 
the  town  treasurer  or  notes  of  the  Town  there- 
for, which  votes  had  been  ratified  and  con- 
firmed by  the  Legislature  of  Connecticut  be- 
fore the  town  meeting  of  October  5,  1868,  as 
well  as  evidence  that  at  the  meeting  of  Mav  29, 
1^.  and  before  the  passing  of  the  vote  above 
mentioned,  one  of  the  selectmen  read  to  the 
meeting  a  list  of  the  notes  signed  by  Mills  as 
treasurer,  either  alone  or  with  other  officers  of 
68  93'! 
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the  Town,  which  contained  no  nolai  giyen  hj 
MiUstothe  plaintiff. 

fief  ore  the  charse  to  the  Jmy,  the  defendant 
renewed  its  objectTona  by  reoneata  for  instroo- 
tiona,  which  the  court  refused  to  eiTe. 

The  court  instructed  the  Jury  that  in  the  ab- 
sence of  all  teatimony  there  was  no  presump- 
tion that  the  warning  of  the  town  meeting  of 
October  6, 1868,  specified  the  subject  of  giving 
authority  to  borrow  money;  and  that  the  vote 
of  that  meetinjT.  "standing  alone,  did  not  give 
general  authority  to  borrow  money  and  to  act 
as  general  agent  in  that  regard;"  but  submitted 
the  evidence  in  the  case  to  the  jury  as  suflScient 
to  authorize  them  to  find  that  tiie  defendant,  by 
continuous  and  aflbmative  action  and  conduct 
in  its  town  meetings,  knowing  that  its  treasurer 
had  generally  and  freely  borrowed  money  and 
fl;iven  notes  under  that  vote,  had  made  mm  in 
fact  its  general  agent  for  that  purpose,  had  held 
him  out  to  the  pudntiff  as  such,  and  had  rati- 
fied his  acts,  and  was  estopped  to  deny  their 
validity. 

The  defendant  excepted  to  the  refusal  to  iur 
struct  as  requested,  and  to  the  instructions 
given,  and  sued  out  this  writ  of  error. 

Menn.  C*  E«  Perkliis  and  A.  F.  BfggUiUm, 
for  plaintiff  in  error: 

It  has  always  been  held  by  the  courts  of 
Connecticut  that  votes  on  subjects  not  men- 
tioned in  the  warning  were  absolutely  void, 
and  not  admissible  in  evidence;  and,  moreover, 
that  before  any  vote  of  a  town  meeting  would 
be  received  in  evidence,  the  nerson  presenting 
!t  must  ahow  affirmatively  tnat  the  warning 
did  in  fact  contain  such  a  notice  as  authorized 
such  vote  to  be  pasaed.  It  was  a  condition 
precedent  to  the  power  of  the  meeting  to  pass 
the  vote;  and  without  it  a  vote  of  any  town 
meeting  on  a  subject  not  spedfled  in  the  warn- 
ing, however  regularly  called  or  met  for  the 
consideration  of  other  matters,  was  no  more 
than  a  vote  of  so  many  men  met  for  aclam  bake. 

Haydm  v.  Ihy^,  5  Conn.  891;  WtOaird  v. 
KiUingwfrth,  8  Conn.  247;  BakMn  v.  JVbr^ 
Brof^ord,  82  Conn.  64;  8taie  r  TctfT,  87  Conn. 
899. 

There  was  no  estoppel  upon  the  Town 
which  would  prevent  it  from  denying  the  au- 
thority of  Mills. 

The  most  enential  element  of  estoppel  is 
that  a  person  has  acted  upon  his  knowledge  of 
the  words  or  acts  of  another,  in  reliance  upon 
their  truth;  and  so  here  to  make  the  acts  of 
the  subsequent  town  meetings  an  estoppel,  it 
is  necessaiy  that  the  Bank  ahould  have  niown 
of  them,  and  acted  in  reliance  upon  them«  in 
loaning  the  money  in  question. 

Bankv.  ShaOor,  20  Conn.  SO. 

A  municipal  organization  cannot  be  estopped 
from  setting  up  a  fundamental  want  of  power 
to  do  an  act. 

MaT9k  V.  FMan  Co,  Tl  U.  S.  10  WalL  688 
(19:  1042);  Barkardmrg  t.  Brwon,  106  U.  a 
601  (27:  24^ 

A  person  dealing  with  such  a  body  is  bound 
to  know  tiB  powers,  and  to  learn  whether  the 
necessaiy  conditions  precedent  to  authorize  its 
acts  have  been  performed. 

aamitt  T.  Tlun/er,  106  U.  S.  161  (26:  972); 
HannSbai  t.  AwKtarvy,  106  U.  8.  418  (96: 
1105). 


Batification  requires  a  knowledge  of  the  adi 
done  which  are  to  be  ratified. 

Bennetk$r,  hu.  Oo.  105  TJ.  &  860(26:  992)l 

A  town,  by  its  acts,  cannot  ratify  and  confirm 
a  vote  whidi  was  utterly  void  for  want  of  no- 
tice in  the  warning  of  the  meeting  when  it  wa» 
passed. 

Ameriean  Tub$  Wark$  v.  Boston  Machine  Co. 
189  Mass.  6,  11;  SconiU  v.  TJtayer,  tupra; 
Field,  in  Marsh  v.  FutUm  Co.  Tt  U.  8. 10  WalL 
678  (19:  1040);  Daviess  Co.  T.  Dickinson,  117 
XJ.  S.  665  (29:  1080);  Banes  v.  BoUy  Springs, 
114  U.  8.  126  (29:  88);  Norton  v.  Shabjf  Co. 
118  U.  8.  451  (ante,  17B). 

*'  Towns,  like  other  corporations,  can  exer- 
cise no  powers  excepi  such  «s  are  expresslj 
granted  to  them,  or  such  as  are  necessary  tt> 
enable  them  to  discharge  their  duties  and  carry 
into  effect  the  objecta  and  purposes  of  their  2r^ 
ation." 

Booth  V  Woodbury,  82  Conn.  118;  Nets  Lon 
don  V.  Brainard,  22  Conn.  652;  Higley  -» 
Bunee,  10  Couil  442;  Hayden  v.  Ifoyes,  6  Cow 
891;  BtaU  v.  Fyler,  48  Conn.  158. 

Mr.  AlTaa  P.  ^de,  for  defendant  ir 
error: 

The  vote  having  been  ipread  on  the  publm 
records  of  the  Town  and  suffered  to  remaib 
and  the  plaintiff  having  acted  on  the  faith  of 
its  being  a  valid  vote,  the  burden  of  proof 
rested  on  the  defendants  to  show  that  the  voie 
was  invalid  under  the  warning. 

In  Hofyden  r.  Nbyet,  5  Conn.  891,  no  questio*- 
astotheburdenof  proof  arose.  The  warning 
was  in  evidence,and  its  construction  only  before 
the  court;  while  in  our  case,  the  plaintiff  hav 
inff  acted  on  the  faith  of  the  validity  of  the  voti» 
which  the  Town  had  caused  to  be  spread  upo^ 
its  public  records,  it  would  seem  that  if  th» 
Town  would  repudiate  the  vote  it  ahould  furnish 
the  evidence,  which  was  entirely  in  its  oontro» 
of  its  invalidity. 

BrwMwiek  v.  McKean^  4  GreenL  60& 

Protection  ought  to  be  given  to  a  party  who 
has  contracted  with  and  advanced  his  moneiF 
to  the  town  on  the  faith  of  ita  own  leoorda. 

i«M7  V.  New  York  S  N.  £L  B.  E.  Co.  » 
Conn.  666. 

The  vote  spread  on  the  records  was  not  < 
prima  faeie  evidence  of  the  authority  of  1 
to  act,  but  conclusive  evidence  in  favor  of  thft 
plaintiffs,  who  acted  on  the  faith  of  its  being  • 
valid  vote. 

JV:  M.  M.  SW.  B.  B.  Os.  w.Ohatham,43t 
Conn.  466. 


Mr,  JusUee  Gnur*  after  stating  the  case  hi 
above  reported,  delivered  the  o^biion  of  tb» 
court: 


We  have  not  found  it  neceasarr  to  < 
how  far  a  town  in  Connecticut  baa  the  p«wi>r 
to  give  promissory  noles,  because  in  our  opinion 
the  evidence  in  this  case  is  incompetent  toptow 
that  this  Town  ever  authorized  na  tfoaaorer  to 
make  the  notea  in  suit,  or  did  any  act  wlii<^ 
made  them  bindmg  on  the  Towbl 

Towns  in  Connecticot,  aa  in  the  other  Kerw 
Eneland  8tatea»  differ  from  trading  oompaniea. 
and  even  from  municipal  corpmsiona  elao* 
where.  They  are  territmal  oorporatioDa»  into 
which  the  8tateia  divided  I7  the  Legialfttare. 
from  time  to  time,  at  its  discretion,  for  political 
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puxpoeea  and  the  oonyenient  administration 
of  fpovemment;  they  have  those  powere  only, 
irhich  have  heen  expressly  conferred  upon  them 
hy  statute,  or  which  are  necessary  for  conduct- 
ing municipal  affairs;  and  all  the  inhabitants  of 
a  town  are  members  of  the  quasi  corporation. 
1  Swift's  System,  116, 117;  Oranbyy.  Thurston, 
28  Conn.  416;  WebsUr  y,  ffarwintan,  82  Conn. 
181;  Dill.  Mun.  Corp.  §§  28-80. 

In  Connecticut,  as  in  Massachusetts  and 
Maine,  by  common  law  or  immemorial  ussge, 
the  property  of  any  inhabitant  may  be  taken  on 
execution  upon  a  judgment  against  the  town. 
AtwaterY.  Woodbridge,^  Conn.  223,  228;  Mc- 
Loud  V.  8db9f,  10  Conn.  800;  BeardOoy  ▼.  8mi1h, 
16  Conn.  868;  6  Dane,  Abr.  168;  Chase  ▼.  MsT' 
rimack  Bank,  10  Pick.  564,  668;  GaMU  t. 
Dudley,  6  Met.  646;  Adams  ▼.  Wiseasset  Bank, 
1  Greenl.  861;  Femald  ▼.  Lewis,  6  Greenl.  264. 
See  also  EojOdns  ▼.  Elmore,  48  Vt  176;  Rev. 
Stat.  N.  H.  1878,  chap.  289,  g  a 

A  town  cannot  make  a  contract,  or  authorize 
any  officer  or  acent  to  make  one  in  its  behalf, 
except  by  vote  in  a  town  meeting  duly  notified 
or  warned;  and  the  notice  or  warning  must 
nedfy  the  matter  to  be  acted  on,  in  order  that 
all  the  inhabitants  (whose  property  will  be  sub- 
ject to  be  taken  on  execution  to  satisfy  the  ob- 
ligationB  of  the  town)  may  Imow  in  advance 
what  business  is  to  be  transacted  at  the  meet- 
hog.  If  the  subject  of  the  vote  is  not  specified 
in  the  notice  or  wamhig,  the  vote  has  no  legal 
effect,  and  binds  neither  the  town  nor  the  m- 
habitants.  No  one  can  rely  upon  a  vote  as  giv- 
ing him  any  rights  against  the  town,  without 
proving  a  sufficient  notice  or  wamine  of  the 
meeting  at  which  the  vote  was  passea.  Bey- 
nolds  V.  l^ew  Salom.  6  Met  8&;  Btoughton 
Behool  Dist,  v.  Athorton,  12  Met  105;  Moor  v. 
jy<nq/Md,  4  Greenl.  44:Di]L  Mun.  Corp.  §§266- 
268. 

Upon  thia  point  the  statutes  and  decisions  of 
Connecticut  are  perfectly  dear. 

The  statutes  require  the  annual  town  meet- 
ings to  be  held  in  October,  November  or  De- 
cember, and  permit  special  meetings  to  be  oon- 
▼ened  when  the  selectmen  deem  it  necessary,  or 
on  the  application  of  twenty  inhabitants  quali- 
fied to  vote  in  town  meetings;  and  provide  for 
notifying  or  warning  both  annual  and  special 
meetings  as  follows:  "When  town  meetings 
are  to  be  held,  a  notification,  either  written  or 
printed,  specifying  the  objects  for  which  they 
are  to  be  neld,  signed  by  the  selectmen,  or  a  ma- 
jority of  them,  set  upon  the  8ifl;n  poet  or  sign 
posts  in  the  towns,  at  least  five  days  indusivdy 
before  the  meeting  is  to  be  held,  shall  be  sum- 
dent  notice  to  the  inhabitants  to  attend  such 
meeting."  Rev.  Stat  1866»  tit  7,  §8  19,  21; 
1821,  tit  108,  §  2.  Thev  also  provide  that  "The 
warning  of  every  meeting  of  any  borough,  dty , 
eodesiastical  sodet^,  school  society,  school  dis- 
trict or  other  public  community,  shall  specify 
tbe  objects  for  which  such  meeting  is  tn  be 
bdd."    Rev.  Stat  1866,  tit  7.  g  282. 

Whenever  a  town  meeting  is  warned  agree- 
ably to  the  provision  above  quoted,  the  statutes, 
with  a  view  to  preserving  the  best  evidence  of 
the  contents  of  the  notice  or  warning,  make  it 
tbe  duty  of  the  selectmen  to  cause  a  copy  or 
dnplicate  thereof  to  be  left  with  the  town  derk 
before  the  meethig,  and  the  duty  of  the  derk 
to  reooid  It  Rev.  Stat.  1866,  title  7,  §  19.  But 
Ul  U.& 


these  duties  are  imposed  on  the  selectmen  and 
the  clerk  as  public  officers,  not  as  agents  of 
the  town.  They  are  not  made  duties  of  the  in- 
habitantB  of  the  town  in  their  corporate  capa- 
dty,  but  official  duties  of  those  charged  with 
their  performance.  The  neglect  of  the  officers 
to  file  or  to  record  a  sufficient  notice  of  a  town 
meeting  is  theirs  only,  and  not  the  neglect  at 
the  town.  So  far  as  the  town  is  concerned,  the 
utmost  effect  of  an  omission  to  record  the  no- 
tice is  to  authorize  its  contents  to  be  proved  by 
other  evidence.  Brunswick  First  Parish  v.  ifo- 
JEtfon,.  4  Greenl.  608. 

The  annual  election  of  town  offlows,  or  any 
other  act  which  the  statutes  require  to  be  done 
by  the  inhabitants  at  each  annual  meeting, 
might  perhaps  be  sufflcientiy  proved  by  the 
record  of  what  was  done  at  the  meeting,  without 
proving  a  special  notice  of  it  in  the  warning. 
I%ayer  v.  Steams,  1  Pick.  109;  QUmore  v.  Uc&, 
4  Pick.  268.  But,  with  those  exceptions,  such 
a  notice  is  a  necessary  prerequisite  to  the  valid- 
ity of  any  act  of  the  town,  either  at  the  an- 
nual meeting  or  at  a  spedal  meeting. 

The  statutes,  for  instance,  provide  that  "The 
inhabitants  of  the  respective  towns,  in  legal 
meetings  assembled,  shall  have  power"  to  make 
certain  by-laws  for  the  welfare  of  the  towns. 
Rev.  Stat  1866,  tit  7,  §  81;  1821,  tit  108,  §  6. 
But  it  has  always  bcMsn  held  that  no  by-law» 
though  passed  at  an  annual  meeting,  is  valid, 
without  a  previous  notice  thereof  in  the  warn- 
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the  leadfaig  case,  dedded  in  1824,  of  Hay- 
den  V.  Noyes,  5  Conn.  891,  where  the  annual 
meeting  of  a  town  was  warned  to  choose  town 
officers,  "and  to  do  any  other  business  then 
thought  proper  by  said  meeting,"  the  supreme 
court  of  errors  dedded  that  by-laws  paraed  at 
that  meeting,  to  regulate  the  sheU  fishery  of 
the  town,  were  void;  and  OhitfJusUeeHoBsnia, 
delivering  Judgment,  said: 

"  By  the  act  concerning  towns,  the  mode  of 
warning  town  meetings  is  specially  prescribed. 
There  is  to  be  a  notification  hi  writing,  'sped- 
fying  the  objects  for  which  they  are  to  be  held,' 
signed  by  the  selectmen,  and  set  upon  the  pub- 
lic sign  post  or  posts  in  the  town,  at  least  five 
days  before  the  meeting.  A  meeting  not  warned 
agreeably  to  the  mode  designated  is  no  legal 
congregation  of  the  town;  and  its  acts  in  that 
capaci^  are  void.  If  the  object  be  to  regulate 
the  dam  and  oyster  fisheries,  that  object  must 
be  specified  in  the  warning,  in  an  intdligible 
manner.  A  notification  to  assemble  a  town 
meeting  for  a  lawful  purpose,  duly  specified, 
and  to  do  other  town  business,  is,  except  as  to  the 
spedflcation,  as  entirely  exceptionable  as  if  the 
town  were  warned  to  meet  and  do  any  busi- 
ness they  diould  think  proper.  It  is  the  pur- 
nof  the  law,  not  to  prescribe  a  frivolous 
I,  but  to  give  substantial  information.  If 
the  object  of  the  meeting  is  specified,  it  will 
present  a  motive  to  the  inhabitants  to  be  pres- 
ent, and  they  will  leave  business,  even  if  n  be 
pressing,  provided  they  feel  an  interest  in  the 
subject  to  be  determined.  On  the  other  hand, 
if  the  subject  is  unimportant  and  any  of  the 
inhabitants  should  feel  no  concern  in  the  re- 
sult, they  may  with  safety  pursue  their  ordi- 
nary business;  and  this  certainly  is  matter  of 
convenience."  "The  warning,  in  the  case  be- 
fore us,  ndtber  conforms  to  the  words  nor 
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spirit  of  the  law,  and,  if  sanctioned,  would  re- 
peal the  statute."    5  Conn.  895,  396. 

In  a  similar  case  in  1880,  that  decision  was 
followed,  and  it  was  adjudged,  reversing  the 
judgment  of  a  lower  court,  that  it  was  incum- 
bent on  the  party  offering  the  vote  of  the  town 
in  evidence,  ana  seeking  to  avail  himself  of  it, 
to  prove  tLat  tiie  meeting  was  duly  warned, 
although  the  vote  purportea  on  its  face  to  have 
been  passed  by  the  town  **in  legal  meeting 
assembled;"  and  the  court  said:  'The  borough 
and  the  town  are,  confessedly,  inferior  corpo- 
rations. They  act  not  by  any  inherent  right  of 
legislation,  like  the  Legislature  of  the  State;  but 
their  authority  is  delegated;  and  their  powers, 
therefore,  must  be  strictly  pursued.  Within 
the  limits  of  their  charter,  their  acts  are  valid; 
withottt  it,  they  are  void.  It  having  been  es- 
tablished, in  the  case  of  Hayden  v.  Noyes,  above 
cited,  that  to  render  an  act  of  a  town,  precisely 
of  this  character,  valid,  it  must  appear  that  the 
meeting  of  the  town  had  been  specially  warned 
for  that  purpose;  and  this  not  appearing  on  the 
doinffs  of  the  town,  in  this  case,  nor  from  any 
proof  aliunde  to  establish  the  fact,  the  Judg- 
ment is  erroneous.  Perhaps  it  should  appear 
on  the  face  of  the  proceedings;  but,  at  least,  he 
who  seeks  to  enforce  the  act  should  prove  such 
warning  to  have  been  given."  Wiltard  v.  EiU- 
ingworSi,  8  Conn.  ^7.  264. 

There  is  nothing  in  the  later  decisions  of 
that  court,  which  tends  to  shake  the  rules  thus 
established. 
[188]  ^^  BrowneU  v.  Palmer^  22  Conn.  107,  the 
vote  of  the  town,  which  was  presumed  to  be 
valid,  without  proof  of  the  warning,  was  a  vote 
passed  at  an  annual  meeting  twenty-live  years 
before,  accepting  a  discontinuance  in  due  form, 
by  the  selectmen,  of  an  ancient  highway  which 
was  proved  to  have  been  disusS  ever  since 
some  time  before  that  vote,  and  which  there 
was  strong  /grround  therefore  for  presuming  to 
have  been  discontinued.  See  Avery  v.  Stewart, 
1  Cush.  496;  Fletcher  v.  Fuller,  120  U,  S.  634 
[ante,  7591.  In  the  case  of  a  recent  vote,  the 
rule  is  otlierwise.  For  instance,  in  St^te  v. 
Taff,  87  Conn.  892,  a  vote  of  a  town,  fifteen 
years  before,  accepting  the  laying  out  of  a  high- 
way by  the  selectmen,  was  held  insufficient  lor 
want  of  any  proof  of  the  warning;  and  the 
highway  was  established  upon  the  independent 
ground  of  dedication. 

In  lebeUY.  New  York  dkN,  H.  R.  R.  26  Conn. 
656,  the  town  clerk's  record  of  the  meeting  at 
which  the  by-law  in  question  was  passed  re- 
cited that  the  meeting  was  "legally  warned  and 
held  for  the  purpose  of  making  a  by-law"  upon 
the  particular  subject;  and  l£e  esse  was  tnus 
reconciled  with  that  of  Willard  v.  Killingworth, 
above  cited.  The  record  made  by  the  clerk  in 
the  performance  of  his  legal  duty  was  suffi- 
cient, and  perhaps  conclusive,  evidence  of  the 
fact  recorded.     Thayer  y.  Steams,  1  Pick.  109. 

In  Society  for  Savings  v.  New  London,  29 
Conn.  174,  the  sufficiency  of  the  warning  was 
not  questioned. 

In  Baldwin  v.  North  Bratiford,  82  Conn.  47, 
a  vote  passed  upon  an  InsufflQient  warning, 
and  therefore  invalid,  was  upheld  because  it 
had  been  ratified  by  tiie  town  at  a  subsequent 
meeting  duly  warned  and  held  under  a  con- 
firmatory Act  of  the  Legislature. 

The  two  remaining  Connecticut  cases,  dted 
92ft 


at  the  bar,  were  suits  to  compel  towns  to  guar- 
anty the  bonds  of  a  railroad  corporation,  hi 
accordance  with  votes  passed  under  authority 
conferred  by  statute. 

In  the  one,  the  vote  was  passed  at  a  meeting 
duly  warned  and  held;  and  the  decision  was  that 
the  vote  as  recorded  by  the  town,  taken  in  con- 
nection with  the  warning,  which  was  also  rs- 
corded,  appeared  to  have  been  takeb  by  ballot^ 
as  required  by  law,  and  that  the  town  was  ..^i 
estopped  to  show,  by  an  amendment  of  the  tA«*J 
record,  made  after  the  railroad  corporation  and 
its  contractors  had  acted  upon  the  vote  for  three 
years,  that  the  vote  was  not  so  taken.  Nett 
Haven,  M.SW.RRCo.  v.  Chaiham,  42  Conn. 
466.  The  case  is  an  exceptional  one,  depend- 
ing  on  its  peculiar  drcumstancea.  Dill.  Mun. 
Corp,  8  164,  note. 

But  in  the  other  case,  in  which  the  warning, 
as  recorded,  showed  that  It  had  been  posted  less 
than  tiie  requisite  number  of  days  before  the 
meeting  at  which  the  town  votea  to  guaranty 
ihe  bonds  on  certain  conditions,  it  was  adjudged 
that  the  vote  was  invalid;  and  that  the  town 
was  not  estopped  to  prove  the  defect  in  the 
warning,  ana  the  consequent  invalidity  of  the 
vote  by  a  recital  hi  the  record  that  the  vote  was 
passed  at  a  meeting  'iegalljr  warned  and  held," 
or  by  subsequent  proceedings,  after  the  rail- 
road corporation  had  substantially  complied 
with  those  conditions,  by  which  the  town,  un- 
der a  warning  to  determine  what  disposition 
should  be  made  of  the  bonds  of  the  railroad 
corporation  held  by  the  town,  and  to  pay  inter- 
est on  its  bonds,  and  to  take  such  action  as  to 
secure  the  completion  of  the  milroad,  voted  to 
let  the  conditions  of  the  former  vote  remain  as 
they  were.  The  court  said:  "The  as>«mblod 
voters  are  without  power  to  act  for  or  bind  the 
town,  unless  they  have  been  called  together  in 
the  statutory  way  and  at  the  statutory  time;" 
and  also,  after  observing  that  * 'every  voter  who 
read  the  call"  for  the  second  meeting  "might 
safely  absent  himself  from  the  meeting  in  the 
certainty  that  under  the  call  it  could  not  im- 
pose the  burden  of  a  guaranty  upon  the  town," 
added,  "We  cannot  order  the  town  to  guaran- 
ty any  bonds,  unless  it  is  made  clear  that  at  a 
lawful  meeting,  so  called  as  to  give  the  voters 
full  knowledge  of  its  purpose,  they  have  as- 
sumed the  burden;  it  is  not  to  be  placed  upon 
them  by  inference."  Brooklyn  Tmst  Co.  v. 
Hebron,  51  Conn.  22,  29,  80. 

It  follows  that  the  vote  passed  at  the  annual 
meeting  of  the  Town  of  Bloomfield  in  1868, 
purporting  to  authorize  the  town  treasurer  to 
borrow  money  for  the  use  of  tiie  Town,  was  in- 
valid, for  want  of  any  evidence  that  the  subject 
was  specified  in  the  warning.  The  statement 
in  the  record  of  the  meeting,  that  it  wss  "legal  [ISS] 
ly  warned,"  shows  only  that  it  had  been  duly 
warned  for  some  purt)oses,  not  for  what  pur- 
poses. 

The  circuit  court  ruled  that  this  vote  did  not 
of  itself  authorize  the  treasurer  to  borrow 
money;  but  submitted  the  vote,  with  the  other 
evidence  in  the  case,  to  the  jury,  as  sufficient  to 
authorize  them  to  find  either  that  the  Tovn 
had  made  him  its  gencnil  agent  to  borrow 
money,  or  that  it  had  ratified  his  acts,  or  that 
it  was  estopped  to  deny  their  validity. 

That  eviaence  consisted  only:  1.  Of  forty- 
four  notes  made  by  the  treasurer  to  sundry  in- 

121  V.  S. 


188ft. 


Blookfibu)  y.  Ch^btjbb  Oak  Nat.  Bau. 


ldl-188 


dividuals  after  the  passage  of  that  vote;  9.  Of 
the  reports  made  in  print  by  the  selectmen  and 
treasurer  to  the  annual  meetings  of  the  Town 
from  1869  to  1878  inclusive,  showing  various 
sums  received  or  paid  "on  town  notes,"  and  a 
gradually  increasing  "indebtedness  of  the  Town 
By  notes;"  and  ^e  records  of  those  meetings, 
showing  that  in  1869  such  reports  "were  read 
and  accepted/'  and  that  in  after  years  no  action 
on  them  was  .taken  by  the  Town;  8.  Of  a  vote 
passed  by  the  Town  in  1880,  authorizing  the 
selectmen  to  make  notes  in  behalf  of  the  Town 
to  take  up  and  cancel  certain  memoranda  of 
indebtedness,  made  by  oflOicers  of  the  Town, 
dated  July  1, 1879,  for  money  lent  to  the  Town 
by  various  persons;  and  the  acts  of  the  select- 
men pursuant  to  that  vote. 

Any  ratification  of  an  act  previously  unau- 
thorized must,  in  order  to  bina  the  principal,  be 
with  full  knowledge  of  all  the  material  facts. 
Owingi  v.  BuU,  34  U.  8.  9  Pet.  607  r?:2461; 
Bennecke  v.  Insurance  Cb.,  105  U.  S.  855  [26: 
990].  And  no  estoppel  in  pais  can  be  created, 
except  by  conduct  which  the  person  setting  up 
the  estoppel  has  the  right  to  rely  upon,  and 
does  in  fact  rely  and  act  upon.  Burgess  v. 
Seligman,  107  t.  8.  20  [37:369];  BcoviU  v. 
Thayer,  105  U.  8.  148  [26:968];  Brant  v.  FJr- 
ginia  C.  A  L  Co.  98  U.  8.  826  [28: 927]. 

The  vote  of  those  who  attena  a  town  meet- 
ing being  of  no  validity  acainst  the  town  or  its 
inhabitants,  unless  the  object  of  the  vote  is  set 
forth  in  the  notice  or  warning  of  the  meeting, 
the  town  can  no  more  ratify  an  act  af  tcrwanfi, 
than  authorize  it  beforehand,  except  bv  vote 
passed  pursuant  to  a  previous  notice  specifying 
the  ohject  Without  the  indispensable  prerequE 
site  01  such  a  notice,  those  present  at  a  town 
meeting  have  no  greater  power  to  bind  the 
town  indirectly  by  ratification  or  estoppel  than 
they  have  to  bmd  it  directly  by  an  original  vote. 
Marsh  v.  FulUm  Co.  Tt  U.  8.  10  Wall.  676 
[19:1040];  Daviess  County  y.  Dickinson,  117  U. 
8.  667  [29:1026];  Norton  v.  Shel^  County,  118 
U.  8.  426  \a7Ue,  17^;  Pratt  v.  Swonton,  15 
Vt  147;  Lander  v.  SmUfiMd  Scfiool  Disi,  83 
He.  289;  American  Tube  Works  v.  Boston  Ma- 
chine  Co,  189  Mass.  5. 

By  the  8tatutes  of  Conoecticut,  it  is  made 
the  duty  of  the  selectmen  to  superintend  the 
ccncems  of  the  town,  to  adjust  and  settle  all 
claims  against  it,  and  to  driaw  orders  on  the 
treasurer  for  their  payment;  to  keep  a  true  and 
regular  account  of  all  the  expenditures  of  the 
towD^  and  to  exhibit  the  same  at  the  annual 
meeting;  and  it  is  the  duty  of  the  treasurer  to 
receive  all  the  money  belonging  to  the  town  for 
taxes,  fines,  forfeitures,  debts  or  otherwise,  and 
to  make  an  anoual  statement  of  the  receipts 
of  money  into  the  treasury,  and  the  expendi- 
tures, which  shall  be  adjusted  by  the  selectmen, 
and  hud  before  the  town  at  the  annual  meeting. 
Bcv.  Stat.  1866,  tit.  7,  §§  45,  67;  1821,  tit,  108, 
%  8,  tit  105,  g  20.  But  neither  the  selectmen 
nor  the  treasurer  have  any  general  power  to 
make  contracts,  to  borrow  money,  or  to  incur 
jew  debts,  in  behalf  of  the  town,  except  for 
particular  objects  having  no  relation  to  this 
case.  Sharon  v.  Salisbury,  29  Conn.  113; 
Laddr.  Pranklin,  87  Conn.  58;  Goffy.  Beho- 
both,  12  Met  26. 

The  reports  made  by  the  selectmen  and  the 
treasurer  to  the  annual  meetings,  in  perform- 
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ance  of  the  duties  imposed  upon  those  offlcen 
by  statute,  were  not,  unless  expressly  approved 
or  acted  on  by  the  Town  at  a  meetii^  duly  held 
upon  sufficient  warning,  evidence  to  charge  the 
Town  with  liability  for  debts  which  those  offi- 
cers had  no  authority  to  contract.  The  only 
reports  of  the  selectmen  and  treasurer  upon 
which  the  Town  took  any  action  were  those  of 
1869.  The  acceptance  by  the  Town  of  those 
reports  might  be  a  ratification  of  the  debts  and 
payments  merein  stated*  but  could  have  no  fur* 
ther  effect.  Burlington  v.  New  Saveu  dk  N. 
Co,  26  Conn.  51;  Bsnoit  v.  Comoay,  10  Allen, 
528;  Dickinson  v.  Conu>ay,  12  Allen,  487;  Ar* 
lington  v.  Fierce,  122  Mass.  270;  Bean  v.  Hyde 
Pa/rk,  148  Mass  245.  In  Kinsley  v.  Norris,  60  ,,  .«, 
N.  H.  181,  cited  for  the  plaintiff,  the  town,  un-  [*•'•  J 
der  an  appropriate  article  in  the  warrant,  had 
voted  not  only  to  accept  the  report  of  the  do- 
ings of  an  agent,  but  also  to  give  him  additional 
powers. 

There  is  nothing  in  the  case  at  bar  which 
tends  to  show  that  any  of  the  promissory  notes 
to  individuals,  offered  in  evidence,  or  of  the 
notes  mentioned  in  the  annual  reports  of  the 
selectmen  and  treasuner  accepted  by  the  Town 
in  1869,  or  in  the  vote  of  the  Town  in  1880» 
were  held  by  the  plaintiff.  The  bill  of  excep- 
tions explicitly  states  that  no  evidence  was 
offered  that  the  Town  in  town  meeting  assem- 
bled knew  that  its  treasurer  kept  his  buik  ac- 
count with  the  plaintiff,  or  was  borrowing  of 
the  plaintiff  the  money  represented  by  the  notes 
in  suit,  or  by  notes  of  which  these  were  renew- 
als; and  also  states  that  the  plaintiff  disclaimed 
any  advaDtafi:e  by  virtue  of  being  the  indorsee, 
instead  of  bemg  the  payee,  of  the  notes  in  suit 

The  bill  of  exceptions  does  state  that  It  ap- 
peared by  the  evidence  that  the  plaintiff,  from 
the  beginning  of  its  account  with  Mills  as 
treasurer,  ''supposed  or  thought  that  MiUs  was 
authorized  to  borrow  money  for  the  use  of  the 
Town  and  give  its  notes  therefor."  But  it  con- 
tains nothing  tending  to  show  that  the  suppo- 
sition was  based  upon  anything  but  false  rep- 
resentations of  the  treasurer,  which  would  not 
bind  the  Town.  BailroadBank  v.  LowelL  109 
Mass.  214;  Agawam  Nat.  Bank  v.  South 
Hadley,  128  Mass.  508.  Nor  was  there  any  evi- 
dence that  the  plaintiff,  at  the  time  of  lending 
money  to  the  treasurer,  knew  of  any  acts  of  the 
Town  or  of  the  selectmen  since  the  vote  of  1868; 
and  the  vote  of  1880,  and  the  acts  of  the  select- 
men under  it,  took  place  after  the  notes  in 
suit  had  been  made  and  delivered  to  the  plaint- 
iff, and  therefore  could  not  have  influenced  it 
in  taking  them. 

Upon  the  whole  case,  there  was  no  proof  of 
origmal  authority,  or  of  subsequent  ratification, 
or  of  estoppel,  to  bind  the  defendant  Town; 
none  of  original  authority,  for  want  of  any  vote 
passed  pursuant  to  due  notice  in  the  wamins; 
none  of  ratification,  for  the  same  reason,  as  well 
sjB  because  it  was  not  shown  that  the  acts  proved 
were  done  with  intent  to  ratify  the  acts  of  the 
treasurer  in  issuing  the  notes  sued  on,  or  with 
knowledge  of  all  the  material  facts  attending  [138] 
their  issue;  none  of  estoppel  because  there  was 
no  evidence  of  any  acts  of  the  Town,  which 
the  plaintiff  had  a  le^al  right  to  rely  upon,  or 
did  in  fact  rely  upon,  in  taking  these  notes. 
The  jury  having  been  instructed  otherwise,  the 
judgtnent  must   be  reversed,  and  the  ease  rS' 
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manded  ta  the  Circuit  Court,  with  directiont  to 
§et  oMe  theverdiet  andto  order  a  new  trial. 
True  copy.   Test: 

Jomee  H.  MoKeoney*  Clerk,  Sap.  Court,  U.  & 


WILLIAM  IL  FISHER  si  Aiu,  Ftf^  in 
Err,. 

EZRA  EELSEY  and  HENRY  A.  LAN- 
MAN,  Exrs.  of  WiLiJAM  Eblskt,  De- 
ceased, BT  All. 

(See  S.  C  Beporter*8  ed.  883-887J 

Liability  qf  innkeepere  for  hee  of  merekandim 
for  eale  or  eamiple  belonging  to  gueet^Mie- 
eouri  Aet—stricUif  eomtrued—writton  notiee. 

L  If  a  fpiest  aiipliee  for  a  room  In  an  Inn  for  a 
purpose  of  buslnesB  distinot  from  hto  aecommoda^. 
tioo  as  a  guest,  the  particular  responsibiUty  of  the 
Innkeeper  does  not  extend  to  goods  lost  or  stolen 
from  that  room. 

2.  Under  the  Mtasonri  Act  of  April  1, 1872,  an  Inn- 
keeper In  that  State  Is  not  liable  for  the  loss  of  any 
merchandise  for  sale  or  sample  beloniring  to.  a 
guest,  unless  the  guest  shall  have  given  written  no- 
nce of  having  such  merchandise  for  sale  or  sample 
in  his  possession  after  entering  the  inn,  or  unless 
such  loss  shall  be  caused  by  fire  intentionally  pro- 
duced by  the  innkeeper  or  nls  servants,  or  by  the 
theft  of  himself  or  servants.  Express  knowledge 
that  a  guest  has  such  merchandise  in  his  possession 
is  not  sufficient  to  charge  the  Innkeeper,  in  the  ab- 
sence of  the  written  notice  required  by  the  statute. 

[No.  ItTi 

Argued  and  efuJbmUted  Marek  SOt  1887,  Decided 

April  11. 1887. 

F  ERROR  to  tbe  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri. 
Opinion  below,  16  Fed.  Rep.  71.    Afflrtned, 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court 

Mr.  Gheiter  H.  Krum,  for  plaintiffs  in  error: 

Prevailing  authorities  make  innkeepers  in- 
surers of  the  property  committed  to  their  care, 
against  anything  but  the  act  of  God.  or  the 
public  enemy,  or  the  neglect  or  frana  of  the 
owner  of  the  property. 

Sudi  being  the  state  of  the  law,  in  the  ab- 
sence of  the  statute  upon  which  they  rely»  the 
record  clearly  establishes  a  liability  on  the  part 
of  the  def  enoants  in  error. 

No  objection  to  the  reception  of  the  goods 
having  been  made  by  the  proprietors,  it  is  not 
mateiul  whether  the  goods  lost  were  baggage, 
within  the  legal  meaning  of  the  tenn,  or 
whether  they  were  only  merchandise.  By  suf- 
fering them  to  remain  m  the  hotel,  after  knowl- 
edge of  their  nature,  the  proprietor  comes  with- 
in the  rule  of  Hannibal  jBL  12.  ▼.  Swift,  79  U. 
8. 12  WaU.  262  (20:  428). 

Had  there  been  no  statute  coTering  the  case 
it  would  have  been  allowed  to  go  to  the  Jury. 

There  is  nothing  in  the  situation  under  the 
statute  which  renders  inapplicable  general  doc- 
trines with  reference  to  waiver. 

Had  the  statute  defined  the  meaning  of  the 
term  "baggage,"  and  provided  that  an  inn- 
keeper should  not  be  liable  for  loss  of  property 
oUier  than  such  baggage,  surely  an  innkeeper, 
who  knowingly  recdred  a  guest  with  property 
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other  than  baggage,  would  be  liable  for  ite  loss, 
unless  within  common-law  exceptions. 

Hannibal  B,  R.  ▼.  Swift,  eupra. 

The  statute  is  to  be  construed  with  reference 
to  the  intention  of  the  Legislature.  The  object 
of  the  statute  is  merely  to  ffive  notice  to  an  inn- 
keeper as  to  the  nature  of  &e  property.  Where 
he  has  personal  knowledge  the  purpose  of  tiie 
statute  IS  satisfied. 

Punde  ▼.  Ooloman,  21 N.  Y.  llj. 

A  party  may  waive  a  right  created  in  his 
favor  by  statute. 

Meeen.  John  W«  Noble*  B.  Orrick  and 
W.  H.  Phillips,  for  defendants  in  error: 

The  statute  was  express,  demanding  written 
notice;  each  par^  acted  on  knowledge  of  this 
statute:  and  imtil  the  plaintiff  movra,  by  giv- 
ing statutory  notice,  the  conduct  of  tlieddend- 
apts  could  not  be  said  to  be  inconsistent  with 
their  right  to  notice.  It  may  be  likened  to  the 
conduct  of  one  reiving  on  a  verbal  contract  for 
the  sale  of  land.  !no  equity  arises  upon  it  A. 
complainant  has  no  reason  to  rely  upon  it. 

Dunp/ip  V.  Byan.  116  0.  S.  491  (29:708); 
Browne,  Stat.  Frauds,  4th  ed.  §  116,  a. 

The  statute  requires  the  written  notice  after 
entering  the  inn,  without  qualification,  before 
the  partv  shidl  be  able  to  establish  such  a  rela- 
tion to  the  proprietors  as  will  put  the  merchan- 
dise for  sale  or  sample  at  the  mnkeeper's  risk, 
because  it  also  enacts  that  the  innkeeper  shall 
not  be  compelled  to  receive  such  guest 

The  rule  IS  a  reasonable  one.  It  was  in  sup- 
port of  the  rule  laid  down  by  many  authorities. 
Some  of  these  had  held  that  an  innkeeper 
dionld  be  liable  only  for  articles  of  weann^ 
apparel,  and  for  personal  use  and  convenience, 
suoi  as  travelers  ordinarily  cany  with  them. 

Oilet  V.  FaunUeroy,  18  Md.  126;  PotUgrtw 
V.  JBomum,  11  Md.  484;  2VM0r  v.  J^rrotM,  27 
Md.  180;  Saeoen  v.  Olark,  87  Ga.  242;  Jalie  ▼. 
C^r«f»na;,85Wis.ll8. 

Others  had  held  that  if  a  guest  take  a  room 
for  business,  distinct  from  his  accommodation 
as  a  ffuest,  the  special  responsibility  did  not 
extend  to  goods  lost  or  stolen  from  that  room. 

Burgeee^.  Clmente^  Maule  &  8. 806;  Famv- 
worthy.  PaOcwood,  1  Holt,  N.  P.  200;  8.  C  1 
Starkle,  N.  P.  240;  Garter  v.  Hobbe,  12  lflch.67; 
JiOU  V.  Cardinal,  85  Wis.  118;  JTymy.  Oo^ 
^ra^,5Biss.466. 

The  right  given  to  the  innkeeper  to  refuse 
to  receive  the  guest,  if  he  gave  the  notice  upon 
entoing  the  inn,  was  itseS  destructive  of  the 
old  rule  as  held  by  the  stricter  anthorities;  for 
the  obligation  of  the  innkeeper  to  respond  for 
any  injury  to  or  loss  of  the  goesf  s  property 
depended  upon  the  obligation  to  receive  him. 

Jioworr.  Fethore,  61  N.  T.  84;  IngalUbee  ▼. 
Fowl,  88  N.Y.  677. 

Mr.  JuiUoe  HarUua  delivered  the  opinion 
of  the  oourt: 

By  the  General  Statutes  of  Missouri,  of  1866, 
chapter  09,  it  was  provided  that— 

Sec  1.  "NO  innkeeper  hi  this  State,  who  shall 
constantly  have  in  his  inn  an  iron  safe,  in  good 
order,  and  suitable  for  the  safe  custody  of 
money,  Jewelry,  and  articles  of  gold  and  sdver 
manufacture,  and  of  the  like,  and  who  shall 
keep  a  copy  of  this  chapter  printed  by  itself,  U 
in  large,  plain  English  type,  and  framed,  con- 
stantiy  and  conspicuously  suspended  in  the 

1«]  U.  & 


1886. 


FuRBR  y.  Eblsbt. 


88a-8d7 


office,  bar  room,  saloon,  reading,  sitting,  and 
parlor  room  of  his  inn,  and  also  a  copy  printed 
by  itself  in  ordinary  size  plain  English  type 
posted  upon  the  inside  of  the  entrance  door  of 
erery  public  sleeping  room  of  his  inn,  shall  be 
liable  for  the  loss  of  any  such  articles  afore- 
said suilered  by  any  guest,  unless  such  guest 
shall  have  first  offered  to  deliver  such  property 
lost  by  him  to  such  innkeeper  for  custody  in 
such  iron  safe,  and  such  innkeeper  shall  have 
refused  or  omitted  to  take  it  and  deposit  it  in 
such  safe  for  its  custody,  and  to  give  such 
guest  a  receipt  therefor. 

Sec .  3.  "  !^o  innkeeper  in  this  State  shall  be 
Uable  for  the  loss  of  any  baggage  or  other  prop- 
erty of  a  guest  caused  oy  fire  not  intentionally 
produced  by  the  innkeeper  or  his  servants;  but 
tamkeepers  shall  be  liable  for  the  losses  of  thdr 

giests  caused  by  the  theft  or  negligence  of  the 
nkeeper,  or  of  his  servants,  anything  herein 
to  the  contnuy  notwithstandioff.*'^ 

The  last  section  was  amended  by  an  Act  ap- 
proved April  1, 1872,  so  as  to  read:  "No  inn- 
keeper in  this  State  shall  be  liable  for  the  loss 
of  any  baggage  or  other  property  of  a  guest 
caused  by  fire  not  intentionally  produced  by 
the  innkeeper  or  his  servants;  nor  shall  he  be 
liable  for  the  loss  of  any  merchandise  for  sale 
or  sample  belonging  to  a  guest,  unless  the  guest 
shell  have  given  written  notice  of  having  such 
merchandi^  for  sale  or  sample  in  his  posses- 
sion after  entering  the  inn;  nor  shall  the  inn- 
keeper be  compelled  to  receive  such  guest  with 
merchandise  for  sale  or  sample.  But  innkeep- 
ers shall  be  liable  for  the  losses  of  their  guests 
caused  by  the  theft  of  such  innkeeper,  or  his 
servants,  anything  herein  to  the  contrary  not- 
withstanding." 

William  M.  Fisher,  havinff  in  his  possession, 
as  a  traveling  salesman  for  the  firm  of  which 
he  was  a  member,  certain  goods,  consisting 
mainly  of  gold  chains,  chain  trimmines,  and 
necklaces,  was  receiyed,  with  his  gooa&  into 
the  Planters'  House,  in  St.  LouJs--a  public  inn 
kept  by  the  defendants  in  errox^— and  was  sup- 
plied, at  his  own  request,  with  a  room  in  which 
such  artides  could  be  exhibited  to  customers. 
During  his  occupancy  of  the  room  for  that  pur- 
pose, 112,626.82  in  value  of  the  articles  were, 
without  hJs  knowledge,  taken  and  carried  away, 
so  that  they  could  not  be  recovered.  It  does 
not  appear  that  the  loss  was  attributable  to  the 
n^^toct  either  of  Fisher  or  of  the  innkeepers. 
Although  the  nature  of  his  business  was  well 
known  to  the  defendants,  and  they  were  aware 
that  the  articles  in  Question  were  brought  into 
the  hotel  to  be  ezhioited  for  sale,  in  a  room  to 
be  occupied  for  that  purpose,  written  notice 
was  not  served  upon  them  that  Fisher  had 
*'  such  merchandise  for  sale  or  sample  in  his 
possession  after  entering  the  inn.'*^  In  this 
action,  brought  to  recover  the  value  of  the 
goods  stolen  or  lost,  the  court  held  that  such  a 
notice  was  required,  bv  the  Statutes  of  Mis- 
souri, in  order  to  fix  liability  upon  the  inn- 
keeper. The  Jury  having  been  so  instructed, 
there  was  a  verdict  and  Judgment  for  the  de- 
fendants. 

Although  Fisher  was  received  by  the  defend- 
ants into  their  hotel,  as  a  guest,  with  knowl- 
edge that  his  trunks  contained  articles  having 
no  connection  witli  his  comfort  or  convenience 
as  a  mere  traveler  or  wayfarer,  but  which,  at 
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his  request,  were  to  be  placed  on  exhibition  or 
for  sale,  in  a  room  assigned  to  him  for  time 
purpose,  they  would  not,  under  the  doctrines 
of  tne  common  law,  be  held  to  the  same  degree 
of  care  and  responsibili^,  in  respect  to  the 
safety  of  such  articles,  as  is  required  in  refer- 
ence to  baggage  or  other  personal  property  car- 
ried by  travelers.  He  was  entitled,  as  a  trav- 
eler, to  a  room  for  lodging;  but  he  could  not, 
of  right,  demand  to  be  supplied  with  apart- 
ments in  which  to  conduct  his  business  as  a 
salesman  or  merchant.  The  defendants,  being 
the  owners  or  managers  of  the  hotel,  were  at 
liberty  to  permit  the  use  by  Fisher  of  one  of 
their  rooms  for  such  business  purposes;  but 
they  would  not,  for  that  reason  and  without 
other  circumstances,  be  held  to  have  had  his 
goods  in  their  custody,  or  to  have  undertaken 
to  well  and  safely  keep  them  as  constituting 
part  of  the  property  which  he  had  with  him  in 
his  capacity  as  guest.  Kent  savs  that  '*  If  a 
guest  applies  for  a  room  in  an  inn,  for  a  pur- 
pose of  business  distinct  from  his  accommoda- 
tion as  a  guest,  the  particular  responsibility 
does  not  extend  to  goods  lost  or  stolen  from 
that  room."  2  Kent,  696.  See  also  Myen  y. 
Q>Ur%U,  5  Biss.  470,  Drummond,  J.;  Stoiy, 
Bailm  ^  476;  Burgm  y.  OlemenU,  4  Maule  <&  S. 
806;  Redfield,  Carriers  &  Bailees,  448;  Addiscm, 
LawOont.6th  ed.  800. 

Such,  we  think,  was  the  state  of  the  law  in 
Missouri  prior  to  the  passage  of  the  Act  of  1872. 
That  Act  prescribes  the  conditions  upon  which 
an  innkeeper  in  that  State  may  be  made  liable 
for  the  loss  of  merohandise  belonging  to  a 
guest,  and  brought  into  the  hotel  only  to  be  ex- 
hibited or  sold.  In  view  of  the  large  and  con- 
stantly increasing  business  transacted  bv  trav- 
eling salesmen,  the  Legislature  of  Missouri 
^deemed  it  Just  to  all  concerned  that  their  rela- 
tions with  innkeepers,  in  respect  to  goods  car- 
ried by  them,  should  be  clearly  defined  and  not 
left  to  depend  upon  mere  inference  or  usage. 
The  statute  makes  theinnkeeper  responsible,  in 
ever/  event,  for  the  loss  of  baggase  or  other 
uimwity  of  the  guest  by  fire  intentionally  pro- 
duced by  the  innkeeper  or  his  servants,  or  by. 
the  theft  of  himself  or  servants.  But  sfaice  the 
innkeeper  is  not  ordinarily  bound  to  the  same 
care  for  the  safety  of  goods,  in  the  possession 
of  a  guest  for  the  purpose  merely  of  being  ex- 
hibits or  sold,  as  for  articles  carried  by  the 
latter  for  his  comfort  or  convenience  as  a  trav- 
eler, the  statute  changed  the  rule  so  as  to  make 
his  responsibility  the  same  in  both  cases;  pro- 
vided, in  the  former  case,  the  person  received 
as  a  guest  gives  written  notice  that  he  has  mer- 
chandise for  sale  or  sample  in  his  possession  in 
the  hotel;  leaving  the  umkeeper,  upon  such 
notice,  to  elect  wheUier  he  will  permit  the  guest 
to  remain  in  the  hotel  with  such  merchandise 
for  sale  or  sample.  Notice  hi  this  form,  when 
the  guest  is  permitted  to  remahi  in  the  hotel 
with  merohandise  in  hispossession  "for  sale  or 
sample,"  is  made  by  the  statute  evidence  that 
the  in'nkeeper  has  assumed  responsibility  for 
the  safety  of  such  merchandise,  to  the  full  ex- 
tent that  he  is  bound  by  the  settled  principles 
of  law  for  the  safety  of  the  baggage  or  other 
articles  brought  by  guests  into  the  hotels. 

It  is  suggiSted  inat  the  purpose  of  the  Act  of 
1872  was  to  protect  innkeepers;  and,  therefore, 
actual  knowledge  that  a  guest  has  in  his  posses^ 
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gion  merchandise  for  sale,  or,  at  least,  the  con- 
sent of  the  innkeeper  to  the  gaeet's  use  of  a 
room  in  his  hotel  for  such  purpose,  should  be 
deemed  sufficient  to  fasten  upon  the  innkeeper 
responsibility  for  the  safety  of  such  merchan- 
dise. It  seems  to  us  that  the  statute  is  equally 
for  the  benefit  of  trayeling  salesmen.  Be  thu 
as  it  may,  ss  the  law  in  regard  to  the  liability 
of  an  innkeeper  is  one  of  extreme  rigor,  he 
should  not  be  held  to  any  responsibility  beyond 
that  arising  from  the  relotlon  of  innkeeper  and 

Sest,  unless,  at  least,  the  circumstances  show 
It  he  distioctlv  agreed  to  assume  sudi  addi- 
tional responsibility.  There  is  no  pretense  in 
this  case  that  the  defendants  made  an  express 
agreement  of  that  character.  Nor  can  such  an 
agreement  be  implied  merely  from  the  knowl- 
edge on  the  part  of  the  innkeeper  that  a  guest 
has  in  his  possession  in  the  hotel,  for  exhibition 
or  sale,  merchandise  for  the  safe  custody  of 
which  he  is  not  ordinarily  responsible.  Such 
knowledge  implies  nothing  more  upon  the  part 
of  the  innkeeper  than  bis  assent  to  the  use  of  his 
looms  for  purposes  of  that  kind. 

If ,  as  to  sucn  merchandise,  it  is  intended  to 
hold  the  innkeeper  to  the  strict  Uability  im- 
posed at  the  common  law,  in  respect  to  the  bag- 
gage or  other  personal  property  of  a  guest,  the 
statute  indicates  the  mode  in  which  tuat  inten- 
tion must  be  manifested.  The  guest  must  giye 
notice  of  such  intention.  And  as  the  notice  is 
expressly  required  to  be  in  writing,  no  other 
form  of  nottoe  can  be  deemed  a  compliance 
with  the  statute.  P<yrter  y.  QiUceu,  57  Mo.  287. 
With  the  reasons  which  hiduoed  the  Le^slature 
to  prescribe  a  written  notice,  in  order  to  fix  upon 
the  innkeeper  responsibility  for  the  safety  of 
merchandise  earned  by  traveling  salesmen  for 
sale  or  sample,  we  haye  nothing  to  do.  The  law 
of  Missouri  is  so  written,  and  it  is  our  duty  to 
fAwt  it  effect  according  to  the  fair  meaning  of 
Uie  words  employed. 

It  results  that  the  court  below  did  not  err  in 
refusing  the  instruction  asked  by  theplaintiffs, 
but  correctly  held  that  the  absence  of  the  writ- 
ten notice  required  by  the  Act  of  1878  wasfatal 
to  their  right  to  recoyer. 

Th6judf/mefU  i§  t^gh^Md. 

Traeoopy.   Test: 

James  H.  MoKeonej.  Ole^  Sup.  Oourt,  U.  B. 


___^.     JAMB8  D.  McCONIHAY,  Trustee,  wet  au, 

THEODORE  WRIGHT. 

<0ee  &  a  Beportar^  ad.  m-tIM 

BXtomiiettitU-Judieialialeqflandiqf  Weti 
yirginia  corporation — eomtruetion  qf  Vtr' 
ginia  Statuies—  Code  of  lS49—Tailroad9-' 
abandonmsrU^-partia—JuriKUetion  ojf  United 
Btaiee  Omtrte,  independent  qf  etaie  tegidor 
tion — adesuate  remedy  at  Una, 

L  Upon  a  biO  filed  by  appellee  to  gulet  his  title  to 
astrlpoflandln  West  YiivlnJa,  wbloh  he deriyed 
from  the  Wlnifrede  Mlninir  and  Manufacturing 
Oompany.a  oorporation  of  that  State,  through  a 
judicial  sale,  said  land  haying  been  obtained  by  the 
company  through  ludldal  proceedlnn  for  the  pur- 
pose of  a  railroad  to  conneotlts  mining  lands  with 
ttie  Kanawha  Blyer,  It  is  hOd:  that  the  complain- 
ant, by  ylrtueof  the  decree  of  thestate  court  order- 
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owner  of  the  limd  In  quf^Ion,  are  not  pri:;pcr  par- 
ties to  HOTTi plain  of  a/iy  Irregiil.trtty  or  iriiid  la 
connection  w  itb  the  prrKw^^iUnpi  l^the  9tate  (Xnirt, 
eepttLitLUj  ly*  u  Judx:iuoiit  in  rdvor  of  thti  orl^truil 
owner.  Tor  the  UJDOunt  awunlod  hlrni  Tar  tht?  Jiiiiid 
te  fiuf^tSrtTi^  wftfii  paid  from  the  prc.iceHtHl&  of  swJd 
sater  tlint  the  tiUo  r^f  thaoompany  biid  not  fatiod, 
by  fi'tcv  of  the  rlaxuu.^  uu^A^TwhWh  R  w*!l  ftcqUlir*?^, 
prinr  t*'  tho  jutlkiaJ  aUe  to  th*? compiujnaiit ;  tbut 
jhf:>  pn>TisioTLa  ot  scvtinn  51  of  tho  Act  of  ^t^treh  11, 
IKJT^  rf^jAtlnET  U^  forfptturcfor  abaDdonmeDtor  uon- 
UfrT,  iippiy  oolr  to  rtiilrottda  fi>r  the  if«*rit; nil  Lran*- 
ai'tloii  uf  i^^i^ini.fl  and  prt>jx;nyT  and  were  not 
ailopt*i«l  Eifl  iiart  of  thi.i  charu-rof  entd  eomfiany;tfaml 
the  Virginia  Code  i:>f  iMI^.irblcb.  ftUhoub^b  tta^eed 
bt^fore^  did  n^t  ro  into  operadoo  uniiJ  aIuh  the 
pusaatfe  of  thei  charter  of  ftAld  e*>mriiiuiyj  operuto^S 
on  said  charter  wbea  it  went  Into  etT(>ct  and  i^on* 
troUc^d  the  dtHtributloti  of  the  oompanyV:  ftjweta: 
and  that  no  forfeiture  of  the  tlUeon  the  ground  of 
frai^d  i^'an  be  <H:tif  uroed  except  by  the  State. 

2.  T\\v  Juri^dli'tion  of  the-  courta  of  the  tTnlt^ 
Stdtij^  1^  iDd«?|>f'ndnDtof  f^tnte  le«ri!i^lntlon;and  tt  <iiii-- 
not  be  impsiWl  or  dloiiuiahea  by  the  statutes  of 
the  €Ovenu  Static  reg'ultLtiii^  Ihu  pniotloe  of  ibi.^li- 
own  courts. 

8b  The  adequate  remedy  at  law.  which  to  the  test 
of  the  equitable  lurtodlctioo  of  the  courts  of  the 
United  States,  to  that  which  eztoted  when  the  Ju^ 
didary  Act  of  1780  was  adopted,  unless  subse- 
quently cbanged  by  Act  of  Oongross. 

[No.  160.T 

Argued  Mmrck  $1,99,1887.    Decided  AprQ  11, 

1887. 

APPEAL'from  the  District  Court  of  theUnited 
States  for  the  District  of  West  Virginia. 


s  history  and  facts  of  the  case  appear  in 
the  opinion  (n  the  court. 

Mr.  J*  F.  Brown*  for  appellants. 

Meeert.  E.  B.  Kniipht  and  A  O.  McMurM^ 
for  appellee. 

Mr.  Jfiitiee  Matthews  deUvered  the  oph&- 
ion  of  the  court: 

The  complainant  in  this  case,  Theodora  r^A^ 
Wright,  the  appellee,  a  citizen  of  the  State  of  I*"* 
Penn^lvania,  tiled  his  Inll  in  equity  September 
24, 1881,  a^inst  the  appellanto,  citizens  of  the 
State  of  West  Virginia,  the  object  and  prayer  of 
which  were  to  quiet  his  title  to  certain  real  estate 
described  thercdn.  The  title  of  the  complainant 
to  the  premises  in  controversy  is  derived  from 
the  Wmifn^e  Mining  and  Manufacturing  Com- 
pany, a  corporation  of  the  State  of  West  Vir- 
ginia. That  company  was  chartered  by  a  spe» 
dal  Act  of  the  Legislature  of  Virginia,  F^b- 
ruaiy  16,1800.  and  made  a  body  politic  "for 
the  purpose  of  exploring,  digging,  mining,  raia- 
inff.  ana  transporthiff  coal  and  other  mmerals 
and  substances,  and  for  manufacturing  mineral, 
yegetable,  and  other  articles  in  and  from  the 
Counties  of  Kanawha  and  Boone,  and  such 
other  counties  as  may  hereafter  be  created  out 
of  parts  of  said  counties." 

The  third  section  of  its  charter  is  as  foUows: 
"  That  it  shall  and  may  be  lawful  for  the  said 
company  to  erect  and  construct  a  slack-water 
navigatfon  from  some  convenient  point  on 
Kanawha  or  Cool  Rivers,  contieuoas  to  their 
said  lands,  and  alonffthe  bed  of  the  said  Coal 
River  to  the  Great  Kanawha;  I^vcided.  how- 
eccr.  That  nothing  in  this  Act  contained  shall 
be  so  construed  as  to  prevent  the  said  rivers 
from  being  and  remaining  public  highwajrs 
free  for  the  navigation  of  all  the  citizens  of  this 
Commonwealth;  and  also  to  construct  such  rail- 
road  or  railroads  from  any  pofant  on  their  said 
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lAodfl  to  the  Great  Kanawha  River,  or  any  other 
nayigable  stream  in  the  valley  of  the  Kanawha 
River  and  its  branches,  or  to  connect  with  any 
other  railroad  or  improvement  which  is  now 
or  may  hereafter  be  authorized  by  the  State  of 
Virginia  in  the  said  valley  of  the  E^anawha 
and  its  branches;  and  to  enable  the  said  com- 
pany to  carry  out  the  provisions  in  this  sec- 
tion contained,  they  are  hereby  invested  wiHi 
all  the  rights,  powers,  and  prinleges,  and  sab- 
Jected  to  all  the  limitations  ana  restrictions, 
contained  in  an  Act  entitled  'An  Act  Prescrib- 
ing Certain  (General  Regulations  for  the  Incor- 
poration of  Railroad  Ck>mpanie8/  passed  Much 
11, 1837,  so  far  as  the  same  are  applicable  to 
and  not  inoonsisteni  with  the  provisions  of  this 
Act" 

By  the  second  section  of  the  charter  the  com- 
pany was  authorized  to  purchase  and  hold  lands, 
[SOS]  not  exceeding  10,000  acres  at  any  one  time,  in 
the  said  Counties  of  Kanawha  and  Boone,  or  in 
any  new  counties  that  had  been  or  might  there- 
after be  fonned  and  created  oat  of  parti  of  Mid 
counties. 

In  pursuance  of  the  authority  given  by  its 
charter  the  Whdfrede  Mining  and  Manufact- 
uring Company  of  Virginia,  on  the  8th  of  Jan- 
liaiy,  1858,  acquired  by  deed  a  title  in  fee  simple 
to  a  tract  of  land  containing  about  10,000  acres. 
John  McConihay  owned  land  between  this  tract 
and  thd  Kanawha  River.  For  the  purpose  of 
acquiring  a  riffht  of  way  for  a  railroad,  and  a 
depot  on  the  oanks  of  the  Kanawha  lUver,  in 
oroier  to  transport  its  coal,  the  Winifrede  Com* 
pany,  by  Judicial  prooeedinffs,  appropriated  a 
tract  through  the  mnds  of  McConihay,  being  a 
narrow  strip  four  or  five  miles  long,  oonnectmg 
its  tract  of  coal  land  with  the  bank  of  the  river. 
That  strip,  appropriated  in  that  way  and  for 
that  purpose,  is  the  subject  of  the  controversy 
in  this  suit  A  demurrer  interposed  by  the  de- 
fendants was  overruled,  and  the  case  was  heard 
finally  upon  bfll,  answer,  replication  and  proofs. 
A  decree  was  rendered  In  favor  of  the  com- 
plainant, from  which  the  defendants  proeecute 
the  present  appeaL 

The  first  error  assigned  is  that  the  case  Ab  not 
one  of  equitable  Jurisdictiou,  it  being  contended 
that  the  complainant  below  had  a  compete  and 
adequate  remedy  at  law.  The  MU  sufficiently 
alleges  that  the  complainant  Is  in  possession  of 
the  premises  in  controversy,  and  in  this  respect 
la  supported  by  the  proofs.  The  pray«r  of  the 
bill  u  that  the  defendants  may  be  required  to 
assert  and  declare  the  rights  and  title  claimed 
by  them  in  and  to  the  premises,  and  that  in  the 
sneaniime  th^  may  be  enjoined  "  from  inter- 
fering with  or  hindering  or  obstructing  your 
orator,  his  agents  or  employ^  in  any  manner 
in  the  use  and  enjoyment  of  said  way  and  depot 
until  the  further  order  of  said  court,"  and  for 
ceneral  relief.  The  contention  of  the  appel- 
Umts,  however,  is,  that  by  the  Statute  of  West 
Virginia  the  complainant  might  have  main- 
AAA1  ^<^^  <^  action  of  ejectment  Reference  is 
200  J  Quuie  in  support  of  this  contention  to  the  West 
Virginia  Code  of  1868,  chapter  00,  to  show  that 
an  action  of  ejectment  in  that  State  will  lie 
against  one  claiming  title  to  or  interest  in  land, 
although  not  in  posaession.  Admitting  this  to 
be  so,  n,  nevertheless,  cannot  have  the  effect  to 
oust  the  Jurisdiction  in  equity  of  the  courts  of 
the  United  States  as  previously  established. 
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That  jurisdiction,  as  has  often  been  decided,  is 
vested  as  a  part  of  the  judicial  power  of  the 
United  States  in  its  courts  by  the  Constitution 
and  Acts  of  Congress  in  execution  thereof. 
Without  the  assent  of  Congress  that  iurisdiction 
cannot  be  impaired  or  diminisbed  by  the  stat- 
utes of  the  several  States  regulating  the  prac- 
tice of  their  own  courts.  Bills  quia  timet, 
such  as  the  present,  belong  to  the  ancient  Iuris- 
diction in  equity;  and  no  change  in  state  legis- 
lation giving,  in  like  cases,  a  remedy  by  action 
at  law,  can  of  itself,  curtail  the  junBdiction  in 

E'^  of  the  courts  of  the  United  States.  The 
uate  remedy  at  law,  which  is  the  test  of 
labia  Jurisdiction  in  these  courts,  is  that 
wliich  existed  when  the  Judiciary  Act  of  1789 
was  adopted,  unless  subsequently  changed  by 
Act  of  Congress. 

The  next  assignment  of  error  is  that  the  proof 
fails  to  sustain  the  title  set  up  bv  the  appellee. 
That  title  is  based  upon  twofudfcial  safes.  The 
first  of  these  was  a  sale  to  Henry  A.  Cram,  in 
a  proceeding  commenced  in  1860  by  the  Bank 
of  Virginia  and  other  Judgment  creditors 
against  the  Winifrede  Mining  and  Manufact- 
uring Company,  the  object  of  which  was  to 
marwal  the  assets  of  that  corporation  and  apply 
them  to  the  payment  of  its  debts.  A  decree 
was  rendered  tiberein  on  January  26, 1861,  ascer- 
taining the  debts  of  the  company  and  their  pri- 
ority as  liens,  and  ordering  a  sale  of  its  prop- 
erty for  their  satisfaction.  That  decree  directed 
the  sale  of  "  that  ten  thousand  acre  tract  of 
land  bdonging  to  the  Winifrede  Mining  and 
Manufacturing  Company,  fully  set  oat  and  do- 
scribed  in  the  oil!  and  exhibits  and  other  pro- 
ceedings in  this  cause,  and  lying  on  Kanawha 
and  Coal  Rivers  and  on  Field^i  Creek,  in  the 
Counties  of  Kanawha  and  Boone,  together  with 
all  improvements  thereon  used  in  the  mining, 
transporting,  and  shipping  of  coal,  induding 
railroad  iron,  picks,  shovels,  cars,  engines,  and 
whatever  other  tools  and  implements  there  may 
be  upon  the  property  belonging  to  said  com- 
pany." The  sale  to  Cram  was  auly  confirmed 
by  the  court,  and  a  deed  conveying  the  prop- 
erty made  to  him  by  the  commissioner.  Sub- 
sequentlv,  in  1878,  Henry  A.  Cram,  the  pur- 
chaser, filed  his  bill  in  equity  against  Edward 
A.  Bibby  and  others,  in  which  he  alleged  that 
the  purchase  made  by  him  at  the  sale  under  the 
decree  in  favor  of  the  Bauk  of  Virginia  was 
made  in  trust  on  behalf  of  himself  and  others. 
The  object  and  prayer  of  his  bill  were  that  the 
trusts  ansing  out  of  the  agreements  set  forth 
therein,  in  pursuance  of  which  the  purdiase 
was  made,  might  be  administered  ana  carried 
out  under  the  direction  of  the  court,  and  an  ac- 
count taken  of  the  expenditures  of  the  com- 
Slainant,  the  property  sold,  and  the  proceeds 
ivided  among  the  parties  in  interest.  By  an 
amendment,  the  Winifrede  Mining  and  Manu- 
facturing Company  was  made  a  partv  to  the  bill; 
and  in  asecond  amendment  it  was  alleged  that  at 
the  sale  made  under  the  decree  in  the  Bank  of 
Virginia  case,  the  railroad  track  and  roadbed 
leading  from  the  Ejmawha  River  to  the  ten 
thousand  acre  tract,  some  five  miles  long,  more 
or  less,  was  sold  and  should  have  been  conveyed 
by  the  commiuioner  in  his  deed  to  the  com- 
plainant, but  by  mistake  was  left  out  and  not 
embraced  in  the  conveyance.  The  complain- 
ant, therefore,  prayed  that  the  Winifrede  Min- 
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ing  and  Manufacturing  Company,  and  all  par- 
ties named  aa  defendants  in  the  original  bill, 
be  made  defendants  to  the  amended  bill;  and 
that  the  court  would  treat  the  roadway  as  a 
part  of  the  proper^  embraced  in  the  deed  to 
the  complainant;  adding  that  it  was  a  coal  prop- 
erty, that  the  road  and  roadbed  and  rails  cost 
some  $800,000,  and  that  the  property  was  tsI- 
ueless  without  this  roadway,  and  the  court  was 
asked  to  sell  the  property,  including  the  road- 
way, as  an  entir^.  To  this  amended  bill  an 
answer  was  filed  In  the  name  and  on  behalf  of 
the  Winif  rede  Mining  and  Manufacturing  Com- 
pany, admitting  the  allegations  of  the  bill  and 
amendments  to  be  true,  and  particularly  that 
the  property,  including  the  roadbed  and  the 
ten  Uiousand  acre  tract  and  rails,  was  sold  as  an 
entirety,  and  as  such  purchased  by  Cram,  and 
should  have  been  included  In  the  deed  from  the 
commissioner  to  him  as  purchaser.  In  this  suit 
a  final  decree  was  passea  ordering  a  sale  of  the 

Sroperty  as  prayed  for  and  described.  It  was 
eclarea  in  that  decree  that  "The  legal  title  to 
the  tract  of  10,180  acres  of  land,  more  or  less, 
situated  on  Field's  Creek  and  Big  Coal  RiTer, 
West  Virginia,  and  in  the  bill  and  amended 
bills  more  particularly  described,  together  with 
the  roadbed  and  right  of  way  from  uie  same  to 
the  Kanawha  Biver,  including  the  front  prop- 
erty/'was  vested  in  the  complainant,  Henry  A. 
Cram,  and  the  property  as  thus  described  was 
ordered  to  be  sold.  At  this  sale  Theodore 
Wright,  the  appellee,  became  the  purchaser 
for  the  sum  of  $120,000.  This  sale  was  con- 
firmed by  the  court  and  a  deed  ordered  to  be 
made,  upon  payment  of  the  purchase  money. 

The  objection  of  the  appellants,  that  these 
proceedings  do  not  vest  in  Theodore  Wright, 
the  appellee,  the  title  which  was  in  the  Wini- 
f  rede  Mining  and  Manufacturing  Company  to 
the  premises  in  dispute,  cannot  be  sustained. 
It  co.idd  avail  the  appellants  as  a  defense  only 
by  showing  that  the  legal  title  was  still  out- 
standing in  the  Winif  rede  Mining  and  Manu- 
facturing ConijMtny,  and  that  as  between  that 
company  and  Wright  the  latter  was  wrongfully 
in  possession;  but  that  question  has  already 
been  adjudged  as  between  the  Winif  rede  Min- 
ing and  Manufacturing  Company  and  Cram,  to 
whose  title  Wright  succeeds  by  the  decree  of 
the  Ejinawha  Circuit  Court,  as  against  wliich 
that  company  can  no  longer  assert  any  title, 
either  at  law  or  in  equity,  to  the  proper^  in 
controversy.  Wright  is  now  vested  by  virtue 
of  that  decree  with  whatever  title  the  Wini- 
frede  Mining  and  Manufacturing  Company  had 
to  the  premues,  as  completely  as  if  that  title  had 
been  conveyed  to  him  by  the  company  by  a 
deed  under  its  corporate  seal.  It  is  said,  how- 
ever, by  the  appellants,  that  the  decree  ren- 
dered m  the  suit  in  which  Cram  was  a  com- 
plainant was  collusive  and  fraudulent,  because 
it  appears  upon  the  face  of  the  record  that  the 
Winifrede  Mining  and  Manufacturing  Com- 

Cy  appeared  without  process  and  answered, 
not  under  its  corporate  bcbL  by  the  same 
counsel  who  represented  Cram.  This,  however, 
is  not  proof  of  fraud,  but  only  of  a  consent  to 
do  what  it  appears  to  have  been  perfectly 
proper  to  do;  that  is,  to  make  good  an  imper^ 
lect  conveyance.  Were  it  otherwise  the  im- 
puted fraud  is  not  one  of  which  the  appellants 
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are  the  proper  party  to  oom]ilain,  being 
strangers  to  the  transaction. 

The  third  assignment  of  error  is  that,  before 
the  decree  in  the  Cram  suit,  the  title  oririnally 
acquired  by  the  Winifrede  Mining  and  Manu- 
facturing Company  had  failed  and  ceased,  and 
by  force  of  the  statute  under  which  it  was  ac- 
quired had  reverted  to  the  appellants  as  heirs  at 
law  and  assigns  of  John  MdCk>nihav.  It  will 
be  rememboed  that  the  charter  of  the  Wini- 
frede Mining  and  Manufacturing  Company, 
having  authoriased  it  to  construct  a  railroad 
from  Its  lands  to  the  Great  Kanawha  River, 
for  that  purpose  invested  the  company  with  aH 
the  rights,  power8,and  privileges,  and  subjected 
it  to  all  the  limitations  and  restrictions  con- 
tained in  the  Act  entitled  "An  Act  Prescribing 
Certain  General  Regulations  for  the  Incorpora- 
tion of  Railroad  Companies,"  passed  March  11, 
1837,  '*so  far  as  the  same  are  applicable  to  and 
not  inconsbtent  with  the  provisions  of  this 
Act" 

The  Act  of  March  11, 1837,  thus  referred  to, 
contained  provisions  in  reference  to  the  orgnni- 
zation  of  railroad  companies  generally,  defining 
the  powers  of  directors,  conferring  power  to 
oondexhn  land  for  right  of  way  and  depot  pur- 
poses, and  providing  for  the  assessment  of  dam- 
ages therefor.  In  prescribing  the  mode  in 
which  the  freeholders  appointed  to  ascertain 
the  damages  payable  to  the  proprietor/ of  the 
lands,  by  reason  of  tlie  condemnation  thereof 
for  the  use  of  the  company,  should  act,  it  de- 
clares that  "Th^  shall  conrider  the  proprietor 
of  the  land  as  beinp  the  owner  of  the  whole 
fee  simple  interest  therein,  the^  shall  take  into 
consideration  the  quantitv  and  quality  of  the 
land  to  be  condemned,  the  additional  fencing 
which  will  be  required  thereby,  and  all  other 
inconveniences  which  wiU  result  to  the  pro- 
prietor from  the  condemnation  thereof;  and 
shall  combine  therewith  a  just  regard  to  the  ad- 
vantages which  the  owner  of  the  land  will  do- 
rive  mm  the  construction  of  the  railroad  for 
the  use  of  which  his  land  is  condemned;  Prth 
irided.  That  hot  less  than  the  actual  value  of 
the  land,  without  reference  to  the  location  and 
construction  of  the  road,  shall  be  given  by  the 
commissioners." 

It  alBopoavided  for  rendering  judgment  in 
favor  of  tlK  proprietor  for  the  amount  of  the 
damages  awarded  to  him.  and  said:  "And 
when  such  judgment  shall  be  satisfied  by  tfaa 
payment  of  the  money  into  court  or  otherwise, 
the  title  of  the  land  for  which  such  damages 
were  ass^sed  shall  be  vested  hi  the  company,  in 
the  same  manner  as  if  the  proprietor  had  sold 
and  conveyed  it  to  theuL" 

The  aoth  section  of  the  Act  is  as  follows: 
"The  works  of  the  company  shall  be  executed 
with  diligence;  and  if  they  oe  not  commenced 
within  two  years  after  the  passage  of  the  Act  of 
incorporation,  and  finished  within  the  period 
which  may  be  therein  prescribed,  and  in  case 
the  company  at  any  time  after  the  said  road  is 
completed  shall  abandon  the  same,  or  cease  to 
use  and  keep  it  m  proper  repair,  so  that  it  ahall 
fail  to  afford  the  intended  accommodation  to 
the  public,  for  three  successive  years,  then  and 
in  that  case  also  their  charter  shall  be  annulled 
as  to  the  company,  and  the  State  of  Virginia 
may  take  possession  of  the  said  railroad  and 
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worki.  Mid  the  title  thereto  Bhall  be  yeated  in 
the  said  State  bo  k>Dg  as  it  shall  maintain  the 
eame  in  the  state  and  manner  xequind  by  said 
charter;  otherwise,  the  lands  over  wliich  the 
nid  road  shall  pass  shall  revert  to  and  be  vested 
in  the  person  or  persons  from  whom  they  were 
taken  by  concession  or  inquisition  as  aforesaid, 
or  thehr  heirs  or  assigns. 

TheWth  section  of  the  same  Act  provides 
that  "Any  part  of  any  charter  or  Act  of  incor- 
poration mnted  agreeably  to  the  provisions  of 
this  Act  shall  be  subject  to  be  altered^amended, 
or  modified  by  any  future  Legislature  as  to  them 
shall  seem  proper;  except  so  much  thereof  as 
prescribes  the  rate  of  compensation  or  tolls  for 
transportation:  Providsd,  That  the  rights  of 
propOTty  acquired  imder  this  Act,  or  any  other 
Act  adopting  the  provisions  of  this  Act,  shall 
not  betaken  away  or  impaired  by  any  future 
Act  of  the  Legislature/' 

The  contention  on  the  part  of  the  appellants 
is  that  try  virtue  of  the  20th  section  of  the  Act 
of  March  11»  1887,  above  quoted,  the  premises 
in  dispute  reverted  to  them  as  the  heiis  and  as- 
signs of  John  McCk>nihay,  havini;  been  appro- 
priated to  the  use  of  the  Winif rede  Mining  and 
Manufacturing  Company  under  the  provisions 
of  that  Act,  and  having  been  abandoned  by  the 
company  for  more  than  three  successive  years 
for  the  uses  for  which  the  appropriation  had 
taken  place,  and  the  State  of  Virginia  not  hav- 
ing interposed  in  its  own  behalf. 

It  further  appears,  however,  that  in  August, 
1849,  a  general  code  of  laws,  known  as  the  Code 
of  1849,  was  passed  by  the  Legislature  of  Yir- 

finia.  to  take  effect  on  July  1, 1850.  Section 
,  chapter  61,  of  that  Code,  is  as  follows: 
' 'Every  company  which  isgovemed  by  tte  Act 
{Mtfsedon  the  7th  day  of  February,  1817,  pre- 
scribing certain  gendral  regulations  for  the  in- 
corporation of  turnpike  companies,  or  "by  the 
Act  passed  on  the  11th  day  of  March,  1887,  pre- 
scribing certain  general  regulations  for  the  in- 
coiporation  of  railroad  companies,  and  eveiv 
oompan V  which  after  the  commencement  of  this 
Act  shall  be  incorporated  to  construct  any  work 
of  internal  improvement,  shall  be  governed  by 
the  provisions  contained  in  the  57th  chapter 
and  m  this  chapter,  so  far  as  they  can  apply  to 
such  company  without  violating  its  charter. 

By  section  11,  title  17,  of  that  Act,  it  is  pro- 
vided, in  reference  to  the  damages  awarded  for 
compensation  to  the  proprietor  for  lands  taken 
for  ttie  use  of  corporations,  that  "Upon  such 
payment  the  title  to  that  part  of  the  land  for 
which  such  compensation  is  allowed  shall  be 
ftbsolutelv  vested  in  the  company,  county  or 
town  in  fee  sfanple."  And  section  28  is  as  fol- 
lows: '*When  any  corporation  shall  expire  or 
be  dissolved,  or  its  corporate  rights  and  [nivi- 
ieges  shall  have  ceased,  all  its  works  and  prop- 
erly, and  debts  due  to  it,  shall  be  subject  to  the 
payment  of  debts  due  by  it,  and  then  to  distri- 
bution among  the  members  according  to  thdr 
respective  interests;  and  such  coi]porat{on  may 
sue  and  be  sued  as  before,  for  the  purpose  of 
collecting  debts  due  to  it,  prosecuting  rights 
under  previous  contracts  with  it,  and  enforcing 
Its  liabilities  and  distributing  the  proceeds  of 
its  works,  property,  and  debts  among  those  en- 
titled thereto.*^ 

The  proceedings  between  the  Winifrede  Min- 
fng  and  Manufacturing  Company  and  John 
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McConihay  for  the  appropriation  of  the  lands 
in  controveny  for  riffnt  of  way  and  depot  pur- 
poses for  its  railroad  took  place  in  1858,  and 
whatever  title  he  acquired  by  virtue  of  those 
proceedings  vested  after  the  dode  of  1849  took 
effect,  u  is  contended  on  the  part  of  the  ap- 
pellee that  the  nature  and  character  of  that 
title  are  determined  by  that  Act,  and  not  by  the 
Act  of  March  11.  1837;  although  it  is  also  in- 
sisted that  if  the  Act  of  1887  remained  in  force 
for  that  purpose,  nevertheless  there  has  been 
no  failure  of  title  bv  reason  of  its  conditions. 

In  our  opinion  the  case  is  not  governed  by 
the  20th  section  of  the  Act  of  March  11,  1837. 
The  Act  to  incorporate  the  Winifrede  Mining 
and  Manufacturing  Company  does  not  adopt 
all  the  provisions  of  that  Act  in  every  particu- 
lar as  a  part  of  its  charter,  but  onl3r  "  so  far  as 
the  same  are  applicable  to  and  not  inconsistent 
with  the  provisions  of  this  Act"  A  manifest 
difference  exists  between  such  a  road  as  that 
constructed  under  the  charter  of  the  Winifrede 
Mining  and  Manufacturing  Company  for  the 
purpose  of  transporting  coal  from  the  mines  to 
a  navigable  river  or  other  railroad,  and  such 
railroads  as  were  within  the  purview  of  the 
Act  of  March  11, 1837,  which  were  railroads 
for  the  general  transportation  of  persons  and 
property  between  distant  points.  It  is  in  refer- 
ence to  the  latter  alone  that  we  think  the  pro- 
visions of  section  20  apply;  the  railroads  referred 
to  in  that  section  plainly  being  such  that,  in 
case  of  abandonment  by  the  company  owning 
the  same,  the  State  of  Virginia  might  take  pos- 
session thereof  and  maintain  them  in  the  state 
and  manner  required  by  the  charter  of  the  com- 
pany. The  provisions  of  that  section,  in- our 
opinion,  are  not  applicable  to  the  case  of  such 
a  road  as  that  of  the  Winifrede  Mining  and 
Manufacturing  Company. 

Were  it  otherwise,  however^  we  are  satisfied 
that  the  charter  of  the  Wininede  Mining  and 
Manufacturing  Company,  in  this  particular, 
was  altered  by  the  operation  of  the  Code  of 
1849.  Chapter  61  of  that  Act  applies  to  com- 
panies incorporated  to  construct  and  carry  on 
works  of  internal  improvement,  including;  rail- 
roads. The  first  section  declares  that ' '  Every 
company  which  is  govered  by  the  Act  passed 
on  the  7th  day  of  February,  1817,  prescribing 
certain  general  regulations  for  the  incorpora- 
tion of  turnpike  companies,  or  byUie  Act  passed 
on  the  11th  day  of  Mardi,  1887,  prescribing 
certain  general  regulations  for  the  incorpora- 
tion of  nuHroad  companies,  and  eveir  company 
which,  after  the  commencement  of  this  Act, 
shall  be  incorporated  to  construct  any  work  of 
internal  improvement,  shall  be  governed  by  the 
provisions  contained  in  the  57th  chapter  and  in 
this  chapter,  so  far  as  they  can  apply  to  such 
company  without  violating  its  charter."  By 
the  express  terms  of  this  section  every  company 
previously  incoiporated,  but  in  existence  when 
that  Act  went  Into  operation,  and  which,  by 
the  terms  of  its  charter,  was  governed  by  the 
Act  of  March  11,  1887,  thenceforward  was  to 
be  governed  by  the  provisions  contained  in  the 
Code.  This  includes  the  Winifrede  Mining 
and  Manufacturing  Company,  which,  on  July 
1, 1850,  when  the  Code  took  effect,  was  such  a 
corporation.  The  Code  of  1849  contained  no 
such  provision  as  that  embraced  within  the 
terms  of  section  20  of  the  Act  of  March  11, 
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1887.  On  tbe  contraiy,  it  provides,  in  section 
81,  that,  "If  the  works  of  an^  company  be  not 
commenced  and  completed  within  the  ome  pre- 
scribed bv  its  Act  of  incorporation,  or  if  after 
such  woris  be  completed  the  company  shall 
abandon  the  same,  or  for  three  consecutive 
years  cease  to  use  and  keep  them  in  good  re- 
pair, in  each  of  these  cases  the  State  may  either 
proceed  by  qtio  warranto  or  take  possession  of 
the  works  and  property  of  such  company;  and, 
in  case  of  so  taking  possession,  shall  keep  the 
same  in  good  repair,  and  have  all  the  rights 
and  privileges  previously  vested  in  the  com- 
pany. But  the  State  shall  pay  the  company 
for  such  works  and  property  tne  full  value  of 
the  same  at  the  time  it  takes  possession  thereof." 

The  twenty-eighth  section  of  title  17  is  as  fol- 
lows: "When  any  corporation  shall  expire  or  be 
dissolved,  or  its  corporate  rights  and  privileges 
shall  have  ceased,  all  its  works  and  propeirty 
and  debts  due  to  it  shall  be  subject  to  the  pay- 
ment of  debts  due  bv  it,  and  then  to  distnbu- 
tion  among  the  members  according  to  theur  re- 
spective interests;  and  such  corporation  may  sue 
and  be  sued  tA  before  for  the  purpose  of  col- 
lecting debts  due  to  it,  prosecuting  rights  under 
Erevlous  contracts  with  it,  and  enforcing  its 
abilities,  and  distributmg  the  proceeds  of  its 
works,  propOTty,  and  debts  among  those  en- 
titled thereto." 

The  appellants  rely  upon  the  circumstance 
that  the  cnarter  of  the  Winif rede  Mining  and 
Manufacturing  Company  was  passed  after  the 
enactment  of  the  Cknle  of  1849,  but  before  it 
went  into  operation,  as  taking  it  out  of  the  pro- 
visions of  the  Ck)de  when  it  aid  go  into  effect; 
but  this  circumstance  seems  to  us  entirely  im- 
material. When  the  Code  went  into  effect  on 
July  1. 1860,  the  Winifrede  Mining  and  Manu- 
facturmg  Company  was  an  existing  corp>ora- 
tion,  governed  in  certain  particulars  by  the  Act 
of  March  11,  1887.  The  Code  when  it  went 
into  effect  operated  upon  this  company,  and 
from  that  time  became  a  part  of  its  charter. 
The  title  which  it  afterwatds  acquired  in  1858 
was,  therefore,  not  affected  by  the  provisions 
of  the  Act  of  March  11, 1887,  out  was  held  by 
it  in  accordance  with  the  provisions  of  the  Code 
of  1840. 

It  is  argued,  however,  by  the  appeUants,  that 

r  the  general  principles  of  the  common  law, 
^e  title  of  the  Winifrede  Mining  and  Manuf  act- 
ming  Company  was  forfeited  by  the  abandon* 
ment  of  the  property,  and  a  cesser  of  the  uses 
for  which  only  it  could  have  been  acquired,  so 
that  it  reverted  to  John  McConihay  and  his 
heirs  and  assigns.  There  was,  however,  no 
intentional  abandonment  of  the  property  by 
tbe  company  for  the  uses  for  which  it  was  ac- 
quired. The  company  became  hisolvent,  una- 
ble to  pay  its  debts,  and  to  carry  on  its  busi- 
ness, its  property  was  taken  in  execution  by 
Judgment  creditors;  a  bill  in  equity  was  filed 
Dy  them  for  the  purpose  of  subjecting  its  assets 
to  the  payment  of  their  claims.  To  that  suit 
John  McConihay  was  a  party  as  a  judgment 
creditor,  holding  a  Judgment  for  the  amount  of 
the  compensation  awaraed  to  him  for  the  prem- 
ises in  controversy.  That  Judgment,  among 
oUieiB,  was  paid  out  of  the  proceeds  or  the  sale 
of  the  very  property  which  his  heirs  and  as- 
figns  now  seek  to  recover.  Having  thus  ob- 
tiuned  the  benefit  of  the  sale  on  which  the  title 
98t 


of  the  appellee  is  founded  by  receiving  a  por- 
tion of  its  proceeds,  it  is  not  open  to  them  to 
question  the  effect  of  that  sale  as  a  conveyance 
of  the  subsisting  title  of  the  Winifrede  Mining 
and  Manufacturing  Company  to  the  land  in 
controversy.  It  is  sufficient,  however,  to  say 
that  the  Code  of  1849.  which  governs  the  case, 
expressly  devotes  the  property  of  the  company,  [215] 
including  this  right  of  way.  to  the  payment  of 
its  debts,  and  that  no  forfeiture  of  the  title,  on 
the  groimd  of  an  abandonment,  can  be  en- 
forced, except  by  the  State,  and  on  payment 
to  the  company  of  the  value  of  the  property, 
of  which,  in  consequence  of  such  abandon- 
ment, it  takes  possession. 

We  find  no  error  in  the  decree  qf  the  Dietrict 
Court,  and  it  is  accordingly  affirmed. 

True  copy.    Test ; 

James  H.  HoKenney,  Clerk,  Sup.  Oourt^  U.  &. 


CHARLES  G.  PRANCKLYN  akd  WILL- 
IAM S.  HOYT,  Committee  of  Person  and 
Bstate  of  Edwih  Hott,  AppU,^ 

V, 

AMASA  SPRAGUE;  WILLIAM  SPRAGUE, 
Individually;  FANNY  SPRAGUE,  Indi- 
vidually  and  as  Admrz.  of  Ahaba  Spsaoub» 
Deceased;  MARY  SPRAGUE,  Individually 
and  as  Admrx.  of  WiLiiiAH  Spragub,  De- 
ceased; THE  A.  &  W.  SPRAGUE  MANU- 
PACTUMNG  COMPANY,  ajxd  ZACHA* 
RIAH  CHAFES,  Trustee,  eto. 

(See  6.  a  Beporter*s  ed.  as-SBQ.) 

Ouardian  and  ward— conveyance  of  minor^e  ta- 
tereit  in  partnerehippropkiy  to  corporation — 
Statute  qf  Sliode  Mand—debt  cf  partner- 
ship to  minor  becomes  debt  of  corporatum — 
Uenr-lunacy—power  of  guardian. 

1.  Where  the  guardian  of  minor  heirs  oonveys* 
under  proper  legislative  authority,  their  interest 
in  the  property  of  a  partnenhip  to  a  corpora- 
tiOD.  whioh  assumes  all  tbe  debts  of  the  part- 
nership, the  business  of  which  it  was  organized  to 
continue,  a  debt  due  the  minors  from  tJEie  partner- 
ship becomes  a  general  debt  of  the  CDrnoratlon, 
and  does  not  continue  to  be  a  lien  upon  the  prop- 
erty. 

2.  Tbe  Act  of  the  Legislature  of  Bhode  Island, 
authorizing  suoh  a  transfer  In  the  case  presented, 
was  as  efticaoious  in  relation  to  the  estate  of  a  min. 
or,  who  was  subsequently  dulv  deohired  to  hav« 
been  of  unsound  mind  from  his  birth,  as  it  was  in 
relation  to  the  estate  of  the  other  children. 

&  An  ordinary  guardian  is  a  suflloient  custodian 
of  the  person  and  property  of  a  minor  of  unsound 
mind. 

pjo.  75.] 
Argued  Dec,  S,  1886.    Decided  April  11, 1887. 

APPEAL  from  the  Circuit  Court  of  theUnited 
States  for  the  District  of  Rhode  Island. 
Ajj^rmed. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court 

Messrs.  William  Allen  Butler  and 
James  McKeen,  for  appellants: 

The  rule  for  which  we  contend  is  the  settled 
rule  of  equity,  which,  while  it  gives  due  effect 
to  the  proprietary  right  of  surviving  partner 
for  all  purposes  of  partnership  settlemeotk 
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protects  the  interest  of  the  deceased  partner's 
neirs  and  next  of  kin  in  respect  to  his  share  of 
the  partnership  estate  as  it  existed  at  his  death, 
and,  after  satisfyinff  creditors  of  the  dissolyed 
firm,  follows  specific  property  into  the  hands 
of  the  sarviTors,  and  cnarges  it  with  the  deced- 
ent's interest  as  against  them  and  their  credit- 
ors in  new  transactions. 

Hooley  ▼.  Qiew,  N.  T.  Ct  App.  9  Abh.  N. 
O.  8,  26;  West  y.  Skip,  1  Yes.  Jr.  289;  Ez  parte 
Botolandatm,  2  Yes.  &  B.  172;  Viner  y.  CXideU, 
8  Esp.  90;  Stocken  y.  Damon,  9  Beay.  289; 
Flo€ktonr,Bunni7ia,  L.R.  8  Oh.  App.  824,  note. 

Where  a  fond  exists  and  has  been  ascertained 
as  to  yalue,  and  is  payable  out  of  specific  prop- 
erty in  the  hands  of  solyent  parties  to  a  party 
entitled  to  such  payment  in  preference  to  all 
other  persons,  snch  specific  property  may  be 
followed  into  the  hands  of  any  person  ex- 
cept a  boTia  fide  purchaser,  or  a  party  who  has 
acquired  a  spednc  lien  by  the  leyy  of  an  exe- 
cution or  attachment. 

2  Story,  Eq.  ^  1258;  Perry,  Trusts,  S  829; 
Hill,  Trustees,  222;  Piatt  y.  OUver,  8  McLean, 
27;  Oliver  y.  Piatt,  44  U.  8.  8  How.  833  (11: 
832);  National  Bank  y.  Ins,  Ch.  104  U.  S.  64 
<26:  698). 

Messrs.  Bex^.  F.  Thnrston  and  0,  Fhink 
Parkhiirst,  for  appellees: 

Where  a  contract  U  made  in  good  faith  wiih 
a  lunatic,  for  a  full  and  fair  consideration,  and 
has  been  executed  without  knowledge  or  the 
insanity,  such  contract  will  be  sustained. 
Such  contract  cannot  be  rescinded  by  the  luna- 
tic or  his  representatiyes,  unless  the  parties  can 
be  placed  in  statu  quo. 

Gritben  y.  Maxioell,  84  Kan.  8;  Bcanlan  y. 
Cobb,  85  HI.  296;  Ashcrctft  y.  DeArmond,  44 
Iowa,  229;  F¥eed  y.  Brown,  55  Ind.  810;  Eaton 
y.  Eaton,  87  N.  J.  L.  108;  Tauger  y.  Skinner, 
14  N.  J.  Eq.  889;  Matthiessen  y.  MeMahon,  88 
N.  J.  L.  643;  Elliot  y.  Ince,  7  DeG.  M.  &  G. 
475;  Price  y.  Berrington,  7  Eng.  Law.  &  Eg. 
254;  KieU  y.  Morley,  9  Yes.  478;  Bea/oan  y.  Mi- 
DonneU,  9  Exch.  809;  MolUm  y.  Camroux,  2 
Exch.  486;  Bank  y.  Moore,  78  Pa.  407;  Young 
y.  Stevens,  48  N.  H.  183;  Carr  y.  HoUiday,  5 
Ired.  Eq.  167;  Beais  y,8ee,\0  Pa.  56;  Dans 
y.  KirkwaU,  8  C.  &  P.  679;  Mut,  L.  Ins,  Co  y. 
Hunt,  79  N.  Y.  641 ;  Rusk  y.  FenUm,  14  Bush 
(Ky.)  490. 

The  fact  that'the  complainant  was  a  non- 
resident minor,  whose  property  in  Rhode  Is- 
land was  under  guardianship,  fin  accordance 
with  the  laws  of  Khode  Island,  is  nowhere  dis- 
puted. The  validity  of  the  appointment  of  a 
guardian  under  those  laws,  and  the  power 
of  such  guardfan  oyer  the  disposition  of  the 
ward's  property  in  Rhode  Island,  has  been 
fully  settled  in  the  cases  of  Iloyt  y.  Sprague 
and  Franektyn  y.  Sprague,  103  U.  8.  618-687 
(26:  585-695). 

[Bl^l        ^^-  Jattiee  Bradley  deliyered  the  opinion 
of  the  court: 

All  the  essential  facts  on  which  this  case  is 
based  are  the  same  as  those  inyolved  in  the 
cases  of  Boyt  y.  Sprague ,  and  Franrklyn  y. 
Sprague,  reported  in  108  U.  8.  618  [26:  585]. 
The  evidence  used  in  those  coses  was  imported 
into  this  by  agreement  of  the  parties^  ana  only 
one  new  feature  has  been  added:  this  is  the 
mental  incapacity  of  the  present  complainant, 
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Edwin  Hoyt,  called  Edwin  Hoyt,  Jr.,  in  the 
former  cases.  The  bill  of  compldnt  contains 
substantially  the  same  statements  as  the  bills 
in  those  cases,  with  the  addition  of  an  aver- 
ment that  the  complainant,  by  certain  proceed- 
ings had  in  the  Supreme  Court  of  New  York 
in  April,  1874,  commonly  called  a  commission 
of  lunacy,  was  dedared  to  be  of  unsound 
mind,  incapable  of  takini^  care  of  himself  or 
his  property  ;  that  he  had  been  in  that  condi- 
tion during  all  his  life;  and  that  said  Charles 
G.  Francluyn  and  William  S.  Hoyt  were  ap- 
pointed the  committee  of  his  person  and  estate. 
The  principal  facts  out  of  which  the  litigation 
grew  are  stated  in  the  report  referred  to;  out  it 
u  proper  to  restate  suchjOf  them  here  as  may 
have  a  special  bearing  upon  the  question! 
growing  out  of  the  alleged  incapacity  of  the 
complainant 

The  brothers,  Amasa  and  William  Sprague 
the  elder,  were  engaged  as  manufacturers  in 
Rhode  Island  under  the  firm  of  A.  &  W, 
Sprague,  for  many  years  prior  to  December, 
1848,  wiien  Amasa  Sprague  died,  leaving  a 
widow,  Fanny  Sprague,  two  sons,  Amasa  and 
William  the  younger,  and  two  or  three  daugh- 
ters. William,  the  survivor,  with  the  consent 
of  his  brother's  widow,  who  became  adminia- 
tratrix  of  his  estate,  continued  the  business  un- 
der the  same  partnership  name,  for  the  joint 
benefit  of  himself  and  his  brother's  ftoily,  un- 
til October,  1856,  when  he  died,  leaying  a  wid- 
ow, Mary  Sprague,  a  son,  Byron  Sprague,  and 
four  grandchildren,  being  the  children  of  a 
deceased  daughter,  Susan  8.  Hoyt,  wife  of 
Edwin  Hoyt,  of  New  York.  This  daughter 
had  died  in  October,  1858,  and  her  children 
were  Sarah  Hoyt,  Susan  8.  Hoyt,  bom  Octo- 
ber, 1845.  William  S.  Hoyt,  bom  January  1, 
1847,  and  Edwin  Hoyt,  the  complainant,  bom 
July  16,  1849.  Shortly  prior  to  the  death  of 
WiUiam  Sprague  the  elder,  he  had  taken  into 
the  firm  as  partners  with  him,  his  son  Byron, 
and  his  two  nephews,  Amasa  and  William 
Sprague  the  younger;  so  that  at  the  death  of 
William  Sprague,  in  October,  1856,  these 
young  men  were  the  surviving  partners  of  the 
firm.  By  the  enterprise  of  William  Sprague, 
the  property  of  the  joint  concem  had  greatly 
accumulated,  being  estimated  at  the  time  of 
his  death  at  several  millions  of  dollars.  His 
widow,  Mary,  took  out  letters  of  administra- 
tion on  his  estate;  and,  on  the  petition  of  her 
son-in-law,  Edwin  Hoyt,  she  was  appointed 

Sardian  of  the  property  and  estate,  in  Rhode 
and,  of  each  of  her  grandchildren,  who 
were  the  children  of  the  said  Edwin  Hoyt,  and 
all  under  fourteen  years  of  age.  This  was 
done  in  February,  1857. 

The  parties  then  interested  in  the  joint  prop- 
erty of  A.  &  W.  Sprague  were  the  two  fami- 
lies of  Amasa  and  William  Sprague  the  elder 
in  equal  parts;  that  of  the  former  being  repre- 
sented by  Fanny  Sprague,  widow  and  admin- 
istratrix, and  her  two  sons  Amasa  and  William 
(who  had  purchased  the  interest  of  their  sis- 
ters); and  that  of  the  latter  being  represented  by 
Mary  Sprague,  widow  and  administratrix,  her 
son  Byron,  and  her  four  grandchildren,  the 
Hoyts,  whose  interests  were. represented  by  her 
as  gufioxlian  of  their  property  and  estate.  This 
made  the  property  divisible  into  six  equal 
shares:  each  widow  being  entitled  to  one  third 
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of  her  husbftiid's  part,  and  the  two  aona  of 
Amasa  being  each  entitled  to  a  third  of  his  in- 
terest; Byron  Sprague  being  entitled  to  one 
third  of  lus  father's  interest,  and  the  Hoyt  chil- 
dren beinff  entitled  to  the  remaining  third.  As 
the  factones  were  in  successful  operation,  and 
as  a  division  of  the  property  was  deemed  unde- 
sirable, all  the  parties  concerned  capable  of  ex- 
ercising judgment,  including  Edwin  Hoyt,  the 
father  of  the  four  minors,  were  agreed  upon 
the  expediency  of  continuing  the  operation  of 
the  works  as  a  joint  concern  for  the  benefit  of 
all,  in  proportion  to  their  several  interests;  and 
[218]  it  was  so  done,  the  factories  and  operations  be- 
ing conducted  hv  Amasa  and  William  Sprafnae 
the  younger,  and  Byron  Sprague.  In  1862  By- 
ron Sprague  sold  out  his  interest  to  his  cousins 
Amasa  and  William  for  $600,000,  which  save 
to  each  of  the  latter  a  share  and  a  half  of  the 
entire  six  shares. 

Soon  after  this,  two  charters  were  obtained 
from  the  Legislature  of  Rhode  Island,  for  the 
purpose  of  vesting  the  property  of  the  concern 
in  corporate  bodies,  one  to  be  called  the  A.  & 
W.  Sprague  Manufacturing  Company,  and  the 
other  the  Quidnick  Company. 

In  January,  1868,  Mary  Sprague,  as  guardian 
of  the  estate  of  her  four  minor  grandchildren, 
together  with  their  father,  Edwin  Hoyt,  pre- 
sented a  petition  to  the  Legislature  of  Rhode 
Island,  representing  that  they  deemed  it  advis- 
able and  expedient  that  the  interests  of  the  said 
minors  should  be  vested  in  such  corporation  or 
corporations  as  should  be  organized  under  and 
in  accordance  with  the  charters  granted  as 
aforesaid,  and  praying  as  follows: 

•'Wherefore,  your  petitioners  pray  that  when- 
ever any  corporation  or  corporations  shall  be 
organized  under  either  or  any  of  the  charters 
aforesaid,  and  conveyance  or  conveyances  shall 
become  necessary  to  vest  the  title  of  the  parties 
interested  in  any  of  said  property  in  any  such 
corporation  or  corporations,  upon  the  execu- 
tion by  said  Mary  and  Edvrin  as  principals  of 
eveiy  such  bond  or  bonds  in  such  penal  sum  or 
sums,  and  with  such  sureties,  as  the  Court  of 
Probate  of  Warwick  shall  require,  conditioned 
for  the  investment  of  the  amount  of  the  full 
value  of  the  interests  hereinafter  prayed  to  be 
conveyed  in  the  capital  stock  of  any  such  cor- 
poration or  corporations  to  which  such  interests 
shall  be  conveyed  as  hereinafter  prayed,  in  the 
names  and  for  the  use  and  benefit  of  said  min- 
ors; and  on  the  delivery  of  such  bond  or  bonds 
to  said  court  of  probate,  the  said  Mary  in  her 
capacity  as  guardian  may  make,  execute,  seid, 
acknowledge,  stamp,  and  deliver  all  and  any 
such  conveyance  and  conveyances  to  any  sucn 
corporation  or  corporations  as  shall  be  neces- 
sary to  vest  the  title  of  the  'said  minors  in  and 
to  said  property  in  any  such  corporation  or 
corporations;  and  that  any  such  conveyance 
[219]  or  conveyances,  so  executed,  acknowledged, 
stamped,  and  delivered,  shall  be  deemed  and 
held  as  valid  and  efFectual  in  law  and  equity  to 
vest  the  title  of  said  minors  in  anv  such  cor- 
poration or  corporations  ss  though  the  same 
were  executed,  acknowledged,  and  delivered 
by  said  minors  after  attaining  their  majority; 
and  as  in  duty  bound  will  ever  pray. 

Mart  Sfragub,  Guardian, 
Edwik  Hoyt." 

In  pursuance  of  this  petition,  the  Legislature, 
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on  the  (Hh  of  March,  1868,  passed  a  Resolution,, 
having  the  effect  of  a  law,  bj  which  it  was 
enacted  as  follows: 

"  Voted  and  resolved.  That  the  prayer  of  said 
petition  be,  and  the  same  is  hereby,  granted; 
and  the  said  Mary  Sprague,  in  her  capacity  aa 
guardian  of  the  estate  of  Edwin  Hoyt,  Jr.,. 
Susan  S.  Hoyt,  Sarah  Hoyt,  and  Wm.  S.  Hoyt, 
ia  hereby  authorized  and  fully  empowered, 
whenever  any  corporation  or  corporations  shall 
be  organized  under  either  or  any  of  the  charters 
heretofore  granted  by  the  (General  Assembly  of 
this  State,  and  conveyance  or  conveyances  shall 
become  necessary  to  rest  the  title  of  the  parlies 
interested  in  any  of  said  proper^  so  held, 
owned,  or  managed  by  the  firm  of  A.  &  W. 
Sprague  in  any  such  corporation  or  corpora- 
tions, to  make,  execute,  seal,  acknowledge, 
stamp  and  deliver  all  and  any  such  conveyance 
and  conveyances  to  any  such  corporation  or 
corporations  as  shall  be  necessary  to  vest  the 
right,  title  and  interest  of  the  sud  minors  in 
and  to  said  property,  or  any  portion  thereof,  in 
any  such  corporation  or  corporations;  and  that 
any  such  conveyance  or  conveyances,  so  execut- 
ed, acknowledffiBd,  stamped  and  delivered,  shall 
be  deemed  ana  held  as  valid  and  effectual  in 
law  and  in  equity  to  vest  the  title  of  said  minora 
in  any  such  corporation  or  corporations  as 
though  the  same  were  executed,  acknowledged^ 
stamped  and  delivered  by  said  minors  after  at- 
taining their  majority;  Provided,  That  before 
the  delivery  of  any  such  conveyance  or  con- 
yeyances  the  said  mary  shall  have  executed  and 
delivered  to  the  Court  of  Probate  of  Warwick 
every  such  bond  or  bonds  with  hen>elf  in  her 
said  capacity  and  said  Edwin  Hoyt  as  princi- 
pals, in  such  penal  sum  or  sums  and  with  sucti 
sureties  as  said  probate  court  shall  require,  con- 
ditioned for  the  investment  of  the  amount  of 
the  full  value  of  the  interests  of  baid  minors 
which  she  shall  then  be  about  to  convey  in  the 
capital  stock  of  any  such  corporation  or  cor- 
porations to  which  the  same  shall  be  conveyed 
in  the  names  and  for  the  use  and  benefit  of 
said  minors. " 

This  legislative  Act  was  adjudged  by  this 
court,  in  the  cases  of  Hoyt  and  JPraneJdyn  y. 
Sprague,  before  mentioned,  to  be  valid  and  ef- 
fective to  authorize  Mary  Sprague,  as  guardian 
of  the  estate  of  the  four  minors,  to  convey  their 
interests  in  the  A.  &  W.  Sprague  property  to 
the  corporations  named. 

The  terms  of  the  Act  were  dulv  complied 
with,  and  by  an  agreement  executed  on  the  first 
of  April,  1865,  by  and  between  all  the  parties 
interested  in  the  proper^,  in  their  various  ca- 
pacities, including  Edwin  Hoyt,  as  father  of 
the  four  minor  children,  and  Mary  Sprague,  as 
the  guardian  of  their  estate,  and  as  administrs- 
trix  of  her  husband's  estate,  referees  were  ap- 
pointed to  appraise  the  entire  property  and  to 
report  the  amount  of  each  one  s  interest  there- 
in, with  a  view  to  adjust  the  several  shares  of 
capital  stock  in  the  corporations  to  be  formed 
to  which  each  would  be  entitled.  This  duty 
was  performed  by  the  referees,  who  brought 
the  accounts  down  to  the  81st  day  of  March, 
1865,  and  reported  that  on  that  day  the  caab 
value  of  the  whole  property  and  assets,  exclu- 
sive of  the  Quidnick  Company  property  (whicb 
was  appraised  by  itself  in  consequence  of  out- 
side pcuties  havmg  some  interest  therein),  was 

121  U.  S. 


1886 


Fbavcki.tk  v.  Sfragve. 


815-280 


16,782,808.68,  and  that  the  liabiUties  amounted 

to  $2,871,921.78,  leaving  the  net  value  of  the 

estate  equal  to  $8,860,984.80.    The  diiferent 

ttaterests  in  this  amount  they  reported  to  be  as 

follows: 

Mary  Sprague's  individual  interat  $624,884  69 

Fanny  Sprague's  interest 625,511  69 

William  Sprague's  interest 978,867  42 

Amasa  Sprague's  interest 978,867  42 

Mary  Sprague,  guardian  of  child- 
ren of  Susan  Hoyt 652,758  68 

[281]  They  then  stated  the  result  of  the  individual 
accounts  of  the  several  parties  with  the  firm, 
showing  what  each  was  indebted  thereto,  and 
what  was  due  to  each;  and,  in  this  connection, 
the  sum  of  $188,888.88  was  credited  as  due 
from  the  firm  to  Maiy  Sprague,  guardian  ot 
(he  heirs  of  Susan  Hoyt,  to  equalize  the  amounts 
drawn  out  of  the  firm  by  the  two  Rhode  Island 
families  for  their  family  expenses. 

The  stock  of  the  A.  &  W.  Sprague  Manufact- 
uring Company  was  awarded  by  the  referees 
to  the  various  parties,  according  to  the  value  of 
their  respective  interests  in  the  property,  inde- 
pendently of  the  amounts  doe  from  or  to  them 
respectively,  which  last  amounts  remained  as 
debts  due  to  or  from  the  Company.  When  the 
property  was  conveyed  to  the  Corporation,  as 
nereinafter  mentioned,  it  was  stipulated,  as  an 
express  condition,  that  the  Corporation  was  to 
assume  aU  the  liabilities  of  the  firm  of  A.  &  W. 
Sprague.  There  being  found  due  to  Mary 
Sprague,  as  administratrix,  for  a  dividend  pre- 
viously made  l^  the  firm,the  sum  of  $164,250.26, 
she  elected  to  take  stock  for  that,  instead  of  the 
liability  of  the  Company;  which  increased 
the  total  amount  of  the  stock  to  the  sum  of 
$4,025,286. 16.  This  being  divided  into  10,000 
shares,  made  each  share  equal  in  value  to 
$402.52,  and  gave  to  Mary  Spracue,  as  guard- 
ian of  her  grandchildren,  induding  theur  por- 
tion of  the  shares  allotted  to  her  as  administra- 
trix, 1751  shares,  or  489  shares  each. 

The  Quidnick  property  was  valaed  at 
$776,065,  and  divided  into  6000  shares,  of  which 
489  shares  were  allotted  to  Maiy  Sprague  as 
guardian  of  her  grandchildren,  including  their 
portion  of  the  shares  allotted  to  her  as  admln- 
tttntrix,  being  122  shares  to  each. 

The  precise  interests  of  the  parties  having 
thus  been  ascertained,  in  August,  1865,  Mary 
Sprague,  as  guardian  of  the  Hoyt  children,  ap- 
plied io  the  Probate  Court  of  Warwick  (the 
proper  Jurisdiction)  for  an  order  to  authorize 
ber,  in  pursuance  of  the  Act  of  Assembly,  to 
oonvey  to  the  respective  corporations  the  inter- 
est of  her  wards  m  the  properties  of  the  firm  of 
A.  <&  W.  Sprague,  and  of  the  Quidnick  Com- 
pany, in  exchange  for  the  shares  to  which  they 
were  entitled  by  the  report  of  the  referees.  On 
[222]  the  5th  of  August,  1865,  an  order  was  made  ac- 
cordingly; and  on  the  9th  of  August,  1865,  an 
instrument  was  executed  by  all  the  parties,  in- 
cluding Maiy  Sprague,  as  guardian  of  the  Hoyt 
childr^  by  which,  after  reciting  the  powers 
given  to  her  by  the  Act  of  Assembly  and  the 
order  of  the  probate  court,  they  conveyed  and 
transferred  to  the  A.  &  W.  Sprague  Manuf act- 
tmn^  Company  all  their  respective  right,  tiUe 
and  mterest  in  the  enture  property  of  A.  &  W. 
Spraeue,  except  the  Quidnick  proper^,  includ- 
ing afi  the  right,  title  and  interest  of  said  mi- 
nors, with  the  foUowing  stipulation,  to  wit:  "It 


being  expressly  understood  that  this  convey- 
ance is  nuide  upon  condition  that  the  grantee* 
are  to  assume  the  liabflities  of  said  firm  of  A« 
&  W.  Sprague,  in  accordance  with  said  agree- 
ment of  reference  hereinbefore  referred  to?' 

A  similar  deed  of  conveyance  was  made  to 
the  Quidnick  Company  (corporation)  for  the 
Quidnick  proper^  and  assets. 

Thereupon,  after  adjusting  the  fractional 
shares,  each  party  was  credited,  on  the  stock 
ledgers  of  the  respective  companies,  with  th& 
shares  to  which  tiiey  wei^  severally  entitled, 
the  Hoyt  children  being  each  credited  with  480 
shares  of  the  A.  &  W.  Sprague  Manufacturing 
Company,  and  122  shares  of  the  Quidnick 
Company. 

In  June,  1866,  Mary  Sprague,  as  guardian  of 
her  said  grandchildren,  presented  to  the  probate 
court  a  petition  for  the  appointment  of  apprais- 
ers, to  appraise  the  propeiW  of  her  wards  m  ber 
hands,  in  order  that  she  might  return  aninven- 
torv  thereof.  Appraisers  were  accordingly  ap- 
pointed, and  performed  the  duty  requfied  of 
them,  and  presented  inventories  and  appraise- 
ments of  each  ward's  estate,  which  were  sworn 
to  by  Mary  Sprague,  and  filed,  and  tu>proved 
by  the  court  ontheldth  of  August,  1866.  That 
of  Edwin  Hoyt,  Jr.,  with  ii^ich  the  others 
substantially  corresponded,  was  as  follows,  to 
wit: 
124shares  National  Bank  of  Com-  [^28) 

.  merce,  $51 $    6,824  00 

1  U.  S.  6  ^  cent  bond 108  60 

8  N.  Y.  Prov.  &  Boston  R  R 

bonds,  $950 1,900  00 

489  shares  A.  &  W.  Sprague  Mfg 

Co.  stock,  402»  •  • 176,707  82 

122  shares  QuidnickCo.  stock....  18,985  98 
Cash 887  44 


$204,868  74 
Dividend  due  from   A.    A   W. 
Sprague,  as  cash,  March  81, 
1865,    with  interest  from 
that  date 47,088  84 

$251,447  08 
Mary  Sprague,  in  her  answer  states  that  the 
bank  stock  and  bonds  had  been  purchased  by 
her,  before  the  oiganization  of  the  corporations, 
with  moneys  drawn  by  her  from  time  to  time, 
as  guardian,  from  the  firm  of  A.  &  W.  Sprague. 
The  dividend  of  $47,088.84,  "due  from  A.  A 
W.  Sprague,  as  cash,  March  81, 1865,"  was  one 
fourth  of  the  sum  of  $188,838.88  allowed  to  the 
Hovt  children,  as  before  stated. 

At  the  same  time,  Mary  Sprague  presented 
her  account,  as  guardian,  with  each  of  her 
wards,  based  on  tiie  appraisement,  notice  of 
such  presentation  having  been  duly  published 
in  pursuance  of  a  previous  order;  and  the  ac- 
counts were  severally  allowed  on  the  same  18tb 
of  August,  1866. 

After  these  proceedings  were  had,  Mary  Hoyt 
resigned  her  guardianship,  which  resignation 
was  accepted  by  the  court;  and  on  the  applica- 
tion of  Edwin  Hoyt,  the  father,  stating  that  it 
was  the  desire  of  his  three  younger  chOdren, 
Susan  S.  Hoyt,  William  S.  Hoyt,  and  Edwia 
Hoyt,  Jr.,  that  WUliam  Sprague  should  be  ap- 
pointed guardian  of  their  estate  in  Rhode  Ie> 
land  (Sarah  having  become  of  age),  the  a]K 
pointment  was  made  as  requested,  and  William 
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Spragne,  as  ffoardlan  of  the  estate  of  the  three 
younger  chudren,  on  the  Ist  of  September, 
1860,  gave  the  requisite  bonds,  and  filed  an  in- 
ventory in  each  case,  the  same  as  had  been  pre- 
sented and  filed  by  Mary  Sprague,  with  the  addi- 
tion of  a  further  dividena  made  hy  the  corpo- 
rations on  the  1st  of  September,  less  amounts 
paid  for  the  benefit  of  the  wards  repectlTely. 
The  account  in  the  case  of  Edwin  Hort,  Jr., 
the  complainant  in  this  case,  duly  Yerifled  by 
appraisers,  and  by  the  oath  of  William  Sprague, 
guardian,  was  as  follows,  to  wit: 

124  shares  National  Bank  of  Com- 
merce $51 $    6,824  00 

lU.  S.  6  per  cent  bond 108  50 

8  N.  Y.,  rrov.  &  Boston  R.  R 

bonds,  950 1,900  00 

489  shares  A.  A  W.  Sprague  MT g 

Co..  402»«  »  •  176,707  82 

123  shares  Quidnick  Co.,  155*  ^  •  18,985  98 
IMvidend   due  from    A.    &   W. 

Sprague,  as  cash,  March  81, 

1865! 47.088  84 

Dividends  due  from  A.  &  W. 

Sprague  MTg  Co.,   cash, 

Sept  1,  1866  ....$6,685  00 
Less  payments  by  above 

company  2,979  60 

8,605  40 


1,230  00 


Dividends  due  from  Quidnick  Co. 

as  cash,  Sept  1,  1866 

No  real  estate.  

$355,885  04 

At  this  time  Edwin  Iloyt,  Jr.,  the  now  com- 
plainant, was  seventeen  years  of  a^,  Susan 
nearly  twenty-one,  and  William  S.,  nineteen. 

The  recora  shows  various  accounts  rendered 
to  Susan  and  William  after  they  became  of  age, 
and  various  amounts  paid  them.  Whether  any 
further  sums  were  advanced  on  Edwin's  ac- 
count beyond  the  $3,979.60  charged  in  the  in- 
ventorv  does  not  appear.  He  lived  with  his 
father  in  New  York,  who  was  a  member  of  the 
firm  of  Hoyt,  Sprague  &  Co.,  a  firm  intimate- 
ly connected  with  the  Rhode  Island  Companies, 
and  may  have  had  no  occasion  for  advances  on 
account  of  his  interest. 

In  the  fall  of  1878  the  A.  &  W.  Sprague 
Manufaclurine  Company  became  embarraScd 
and  suspended  payment,  and  on  the  first  of  No- 
vember, 1878,  the  said  Company,  together  with 
Amnsa  and  William  Sprague,  and  the  said 
Fanny  and  Marv  Sprague,  made  an  assign- 
ment to  Zacharlah  Chafee,  of  all  the  property, 
real  and  personal,  of  said  Company  and  of  the 
said  parties  individually,  and  of  the  firm  of  A. 
«fe  W.  Sprague  (exceptinf^  shares  of  capital 
stock  in  any  corporation)  m  trust  for  the  bene- 
fit of  such  creditors  as  should  accept,  in  pay- 
ment of  their  debts,  the  notes  of  the  Company 
payable  in  three  years  from  January  1,  187^ 
with  interest.  Subsequently,  on  the  6th  of 
April,  1874,  a  further  assignment  was  made  by 
said  A.  &W.  Sprague  and  the  A.  &  W  Sprague 
Manufacturing  Company,  to  said  Chafee,  of  all 
of  said  property,  in  trust,  first,  for  the  benefit 
of  such  creditors  as  should  come  in  and  take 
said  notes  in  payment  of  their  debts:  and  sec- 
ondly, the  residue  for  the  benefit  of  all  other 
creditors  of  said  parties. 

In  December,  1873.  Susan  8.  Hoyt,  who 
came  of  age  in  October,  1866,  and  who  after- 
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wards  married  Charles  G.  Frandklyn,  leceivcu 
from  her  guardian,  William  Sprague,  the 
stocks  and  bonds  mentioned  in  his  inventory  of 
her  estate  before  referred  to  (except  the  shards 
in  the  A.  &  W.  Sprague  Manufacturing  Com- 
pany, which  were  probably  deemed  worthless); 
and  William  S.  Hoyt  received  the  stocks  and 
bonds  mentioned  in  the  like  inventory  of  his 
estate.  It  is  also  to  be  inferred  from  the  plead- 
ings and  evidence  that  Edwin  Hoyt,  Jr.,  the 
complainant,  at  the  same  time  received  the 
stocks  and  bonds  mentioned  in  the  like  inven- 
tory of  his  estate.  The  bill  admits  that  William 
Sprague,  the  guardian,  delivered  to  the  com- 
plainant (Edwin  Hoyt,  Jr.,)  "128  shares  in  the 
Quidnick  Company,  and  ocurtain  other  shares  of 
stock,"  to  whicn  he  informed  the  said  Francklyn 
and  William  S.  Hoyt  the  said  Edwin  was  en- 
titled. It  also  appears  that,  ou  the  9th  of  De- 
cember, 1878,  Edwm  Hoyt,  Jr.,  by  an  instru* 
ment  executed  by  him,  sold  and  assigned  his 
Quidnick  Company  stock  (133  shares)  to  said 
Charles  G.  Francklyn,  for  the  sum  of  $34,000; 
and  on  the  same  day  executed  a  power  of  attor- 
ney to  his  father,  Edwin  Hoyt,  to  transfer  the 
same.  Both  of  these  instruments  were  acknowl- 
edged by  said  Edwin  Hovt,  Jr..  before  a  com- 
roissbner  for  the  State  of  Rhode  Island,  in  the 
City  of  New  Tork.  A  week  previously  to  this; 
namely,  on  the  first  of  December,  1873.  William 
S.  Hoyt  went  to  Providence  to  get  the  various 
stocks  transferred  by  the  guardian  to  the  par- 
ties for  whom  they  were  held,  but,  not  finding 
him  there,  wrote  him  the  following  letter,  to 
wit: 

"Pboyzdknob,  Dee,  1, 1878.  I 
"Hon.  William  Spkagxtb: 

"DbarSir:  I  come  here  to  get  you  to  trant- 
fer  to  the  respective  ownera  the  Quidnick  and 
bank  stock  which  von  hold  as  guiuxiian  for  my 
sister,  brother,  ana  me;  but,  as  you  are  absent, 
I  leave  with  Mr.  Greene  the  power  appointing 
me  attorney  for  my  brother  and  sister,  and  en* 
close  power  appointing  Mr.  Greene  attorney  to 
make  the  necessary  transfer,  which  please  exe- 
cute, and  pend  to  him  by  return  mail. 

"Yours  Truly,  W.  S.  Hott." 

From  these  statements  and  proofs  it  ia  not 
only  fairly  to  be  inferred  that  tne  complainant 
actually  received  the  bonds  and  stocks  held  for 
him  by  his  guardian,  William  Sprague,  bat 
that  his  father  and  the  said  Charles  G.  Franck- 
lyn and  William  S.  Hoyt  his  brother-in-law 
and  brother,  who  now  appear  as  his  committee 
in  this  suit,  dealt  with  him  as  a  person  capable 
of  transacting  business  as  late  as  December, 
1873. 

Indeed,  in  view  of  the  decision  of  this  court 
in  the  cases  of  Bwt  v.  Sprague  and  Francklyn 
v..  Sprague,  108 IJ.  S.  618  [tupra],  the  appel- 
lant, by  his  said  committee,  does  not  claim,  bo- 
fore  this  court,  anything  but  his  one  fourth 
part  of  the  sum  of  $188,888.88,  which  was  al- 
lowed to  the  Hoyt  children  by  way  of  compen- 
sation for  the  amounts  drawn  out  of  the  con- 
cern by  the  Rhode  Island  families  for  their 
family  expenses.  The  contention  is  (and  that 
is  the  matter  now  presented  for  consideration), 
that  this  sum  was  never  converted  into  the 
stock  of  the  Corporation,  but  remained  a  lien 
on  the  partnenhip  property,  and  followed  it  a« 
such  in  the  hands  of  the  CTorporation  with  pri- 
]  ority  over  all  other  chiims  against  it.  except  the 
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debts  of  the  Arm  then  due  and  owing.  Can 
this  proposition  be  maintained?  There  is  no 
ioubt  tnat  in  186>%  before  the  proper^  of  A. 
jk  W.  Sprague  was  conyeyed  to  the  Corpora- 
tioDy  Mary  Sprague,  as  adminiBtratrix  oi  her 
husband's  estate,  had  a  lien  on  the  partnership 
property  (subject  to  the  debts  then  due)  for  the 
whole  amount  of  her  interest  therein;  and  it 
was  then  in  her  power,  had  she  thought  fit,  to 
have  demanded  a  settlement  and  distribution 
of  Uie  partnership  property  according  to  the 
several  equities  of  the  parties  concerned,  in- 
cluding the  Just  share  of  heraelf  and  her  wards, 
and,  in  that  share,  and  as  a  part  of  it,  the  said 
sum  of  $188,888.88.  But  she  deemed  it  more 
for  their  advantage  (as  well  as  her  own)  that 
the  property  should  be  kept  together,  and 
vested  in  the  corporations  proposed  to  be 
formed;  and  in  this  view  she  was  supported  by 
the  opinion  and  advice  of  Edwin  Hoyt,  father 
of  the  minors.  The  Act  of  the  Legislature  of 
March  9,  1868,  gave  her  power  to  oonvev  all 
the  right,  title,  and  interest  of  the  said  mmors 
In  and  to  the  proper^^,  to  the  respective  cor- 
porations. And  this  she  did.  By  her  convey- 
ance, and  that  of  the  other  interested  parties, 
the  entire  property  and  assets  of  the  partnership 
were  conveyed  to,  and  vested  in,  the  corpora- 
tions, those  of  A.  ^  W.  Sprague  in  the  A.  & 
W.  Spra^e  Manufacturing  Company,  and 
those  of  the  Quidnick  Company  in  the  Quid- 
nick  Corporation,  subject,  however,  to  the  debts 
and  liabilities  of  eveir  kind  and  description. 
The  debto  and  liabilities  of  the  firm  of  A.  ^ 
W.  Sprague  thereupon  became  the  debts  and 
liabilities  of  the  A.  &  W.  Sprague  Manufactur- 
ing Company.  The  property  ceased  to  be 
p^tnership  property  and  became  consolidated 
in  a  unity  of  interest  in  the  Corporation.  The 
partners  ceased  to  be  partners,  and  became 
holders  of  shares  in  the  capital  stock  of  the 
Company.  Their  lien  as  partners  ceased  when 
their  character  of  stockholders  began.  The 
mutual  accounts  showed  that  various  sums 
were  due  to  the  several  partners  from  the  firm, 
or  from  them  to  the  fSrm.  They  might  have 
adjusted  these  individual  balances  l^  stock, 
adding  an  equivalent  in  stock  to  those  who  had 
balances  of  credit,  and  deducting  an  equivalent 
of  stodE  from  those  whose  balances  were 
against  them.  Bat  they  preferred  that  these 
balance!  should  stand  as  debits  and  credits 
against  or  in  favor  of  the  Corporation  when  or- 
ganized, and  th^  were  all  diroosed  of  in  that 
way,  except  one  item  due  to  Maiy  Sprague,  as 
administratrix,  for  a  dividend  formerly  made  by 
the  firm,  as  before  stated(  This  she  preferred 
to  take  in  stock,  and  the  others  consented  to 
it;  and  ahe  afterwards  allotted  to  her  wards 
tbefarpropershareofit  The  sum  of  $188,888.88 
which  had  been  credited  to  Mary  Sprague  as 
guardian  of  her  grandchildren,  to  equalize  the 
sums  drawn  out  oy  the  other  parties  for  family 
expenses,  she  preferred  to  stand  as  a  debt  of 
the  Coiporation,  as  it  had  been  a  debt  of  the 
firm.  It  was  so  arranged.  The  Corporation, 
by  the  terms  of  the  transfer  of  all  the  property, 
succeeded  to  and  assumed  all  the  debts  and 
liabilities  of  the  firm,  this  amongst  the  rest 
This  liability  was  treated  exactly  like  all 
others,  whether  due  to  the  partners  or  to  strang- 
ers. It  was  treated  as  a  debt 
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Now,  can  it  be  Justly  contended  that  these 
debts  due  to  the  several  partners,  when  they 
became  the  assumed  debts  of  the  Corporation, 
continued  to  be  liens  upon  the  property,  as  they 
had  been  when  it  was  partnership  property? 
We  think  not  This  would  have  been  subver- 
sive of  the  whole  plan.  The  rdation  of  the 
parties  to  the  property  was  entirely  changed 
Their  lien  as  partners,  as  well  as  their  character 
of  partners,  was  extinguished.  A  convevanoe 
or  release  of  property  oy  one  who  has  a  ben  on 
it,  necessarily  extinguishes  the  lien.  Mary 
Sprague,  as  administratrix  andguaMian,  after 
conveying  to  the  Corporation  ail  her  interest 
and  the  interest  of  her  wards  in  the  property, 
parted  with  all  right  in  it,  and  accepted  m  lieu 
of  it  shares  for  her  aliquot  pait  in  the  bodv  of 
it,  and  the  assumption  and  engagement  of  the 
Corporation  to  p^  the  balance  due  to  her  on 
the  accounts.  Braving  conveyed  and  parted 
with  the  property  by  virtue  of  an  autnoiity 
conferred  by  law,  her  lien  upon  it  was  gone; 
and  those  who  claim  through  and  under  her 
cannot  set  up  any  such  lien. 

It  cannot  oe  said  tliat  she  sacrificed  the  ia- 
terests  of  her  wards  bv  retaining  the  claim  as 
a  debt  instead  of  taking  stock  for  it,  as  she 
might  have  done;  because  a  debt  always  has 
priorty  over  capital  stock,and  is  a  more  favored 
daim  in  the  law. 

The  argument  that  the  Corporation,  being 
the  creature  of  the  partners,  was  not  a  boriaJUU 
purchaser,  and  must  be  considered  as  having 
taken  Uie  property  subject  to  all  partnership 
equities  against  it,  is  not  a  sound  one.  The 
constitution  of  the  Corporation,and  the  transfer 
to  it  of  the  property,  were  authorized  bv  law, 
and  were  intended  to  settle  and  extinguish  these 
equities,  and  to  place  the  concern  on  a  new 
footine;  and  the  very  parties  entitled  to  equities  roooi 
were  &e  ones  who  organized  the  Corporation,  l^^"*! 
and  made  the  conveyance  to  it  Besides,  it  is 
not  the  Corporation  alone  which  is  concerned 
in  the  transfer,  but  the  creditors  who  trusted  it 
after  it  was  formed.  They,  or  at  least  the 
great  mass  of  them,  certainly  stand  in  tlie 
position  of  bona  Me  claimants  against  its  prop- 
erty and  assets.  They  may  not  be  able  to  claim 
any  preoedency  over  the  former  partners  hav- 
ing aebts  due  to  them,  but  they  stand  on  an 
eqoftl  footing  with  them. 

With  these  views  as  to  the  effect  of  the  con- 
veyance of  the  interest  of  the  Hovt  children  to 
the  A.  ^  W.  Spraffue  Manufacturing  Company, 
the  proceedhigBtakai  in  1874  by  C.  G.  Franck- 
lyn  and  Wm.  S  Hovt,  to  have  the  complainant 
in  this  case  dedarea  to  be  of  unsound  mind 
from  his  birth,  cannot  have  any  effect  to  change 
the  conclusion  which  we  reached  in  the  former 
cases.  Whether  he  was  of  unsound  mind  or 
not,  Mary  Sprague  was  the  lawful  guardian  of 
his  property  and  estate  in  Rhode  Island  from 
the  time  of  her  first  appointment  in  1S57,  when 
he  was  seven  years  old,  and  continued  such, 
with  all  the  rights  and  powers  of  a  guardian, 
untU  die  resigned  that  charge  in  1866;  and  the 
Act  of  the  Legislature  was  just  as  efficacious  in 
relation  to  his  estate  as  it  was  in  relation  to 
that  of  the  other  children.  As  long  as  he  was 
a  minor,  an  ordinary  guardian  was  all  the  custo- 
dian of  either  his  person  or  estate  that  was  re- 
quired. It  was  only  after  he  became  of  age 
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and  the  power  and  functions  of  the  guardian 
oeaaed,  tnat  a  committee  to  take  charge  of  his 
person  knd  estate  was  needed. 

m  Shelford  on  Lunacy  it  is  said:  "It  seems 
that  a  commission  of  lunacy  may  issue  against 
an  infant;  but  as  the  court  of  chanceiy  has 
power  over  infant  wards  of  court  and  their 
estates,  such  a  proceeding  seems  unnecessary 
during  the  minority  of  the  ward,  except  und^ 
particular  circumstances,  when  the  more  am- 
ple powers  given  in  lunacy  may  be  required 
for  managing  their  estates.''^  In  Stock  on  Non 
Compotes  Mentis,  it  is  also  said,  that  "Infancy 
is  not  a  ground  for  withholding  [a  commission 
of  lunacyl,  except  in  so  far  as  it  renders  such 
a  proceeding  unnecessary,  by  subjecting  the 
Infant  to  another  protectiTe  power  of  the  Ghan- 
oellor."  Both  writers  refer  to  a  case  cited  in 
(2801  u-gument  in  Ex  parU  HaU,  2  Yes.  8r.  408.  In 
"^  ^  the  present  case,  no  word  of  the  complainant's 
imbecility  was  ever  heard  until  after  the  insolv* 
ency  of  the  company;  and  even  if  it  had  ap- 
peared whilst  he  was  a  minor  that  he  was  of 
unsound  mind,  the  legislative  Act  save  full 
power  to  the  guardian  to  dispose  of  ms  estate, 
m  the  manner  she  did,  and  removed  all  objec- 
tions on  that  score. 
T/is  dseree  cfihs  Oireuit  Oowrt  ii,  ihertfare. 


Mr.  Justice  Bl&tehford  did  not  sit  in  this 
case,  or  take  any  part  in  its  decision. 

Tkiieoopy.    Teat:  

James  H.  MoEennejTf  Olerk,  Sup.  Obnrt,  U.  8. 


dTT  OF  JOLIET,  Appt.. 

e. 

JOSEPH  HILLER  FOSTER  st  ml, 
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The  decree  of  the  pourt  below  enjoining  the  Oltj 
of  Jollet,  Illinois.  Its  offloera  and  emplovee,  from  in- 
terferinflr  with  the  «>pellee8  in  oomplemig.  maln- 
tainlng,operatlng  and  repairing  the  system  of  water 
works  owned  by  them,  is  affirmed  by  a  divided 


raa  1114] 

BuhmittedFBb.7,lS87.   Deddsd March tl,lS87. 
Behecmng  denied  AprU  11, 1B87. 

A  PPEALfromtheCircuitCourtof  the  United 
il  States  for  tlio  Northern  District  of  nUnois. 


)  bill  in  this  case  was  filed  by  the  appellees 
to  perpetually  enjoin  the  appellant,  its  officers 
ana  empk^M,  from  interfering  with  the  com- 

glainants  in  maintaining,  oper&ing  and  repair- 
]g  a  system  of  water  works  in  the  City  of  Jo- 
liet,  nfinois,  to  wliich  the  complainants  deiiye 
title  as  sucoessois  of  one  Jesse  W.  Starr,  Jr.. 
who  held  under  certain  contracts  with  said 
City.  The  court  below  hM  that  the  com- 
plainants by  virtue  of  certahi  foreclosure  pro- 
ceedings had  succeeded  to  all  the  rights  of  said 
Starr,  and  the  City  of  Joliet  Water  Works  Com- 
pany, including  all  of  the  rights  acquired  by 
said  Starr  under  the  original  contract  and  the 
supplemental  contracts  with  the  City  of  Joliet; 
that  said  system  of  water  works  was  completed 
in  substantial  compliance  with  the  requirements 
of  said  contracts,  except  as  to  the  covenants  of 
said  Starr  concerning  the  sinking  of  artesiaii 
wells,  the  construction  of  a  receivfiig  reservoir, 
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and  the  capacity  to  throw  five  streams  of  watei 
to  a  hei^t  of  one  hundred  feet;  that  the  com- 
plainants were  entiUed  to  complete  and  main- 
tain said  system  of  water  works  in  accordance 
with  the  provisions  of  said  contracts;  that  said 
contracts  and  the  rights  of  the  complainants 
thereunder  were  not  forfeited  by  the  resolutions 
of  the  city  council  of  said  City,  of  December 
18, 1881;  and  that  said  City  was  not,  under  the 
circumstances  of  the  case,  at  tiie  date  of  said 
resolutions  nor  at  the  date  of  the  hearing  in 
said  court,  entitied  to  declare  or  enforce  a  for- 
feiture of  said  contracts  or  of  the  rights  of  the 
complainants  thereunder.  The  decree  enjoined 
said  City,  its  ofiacers  and  employes  from  inter- 
fering with  the  complainants  in  the  enjoyment 
of  thehr  said  rights,  provided  that  they  should* 
within  a  time  named,  comply  with  the  oondi- 
tions  of  said  contracts  as  respects  the  artesiaii 
wells,  the  receiving  reservoir  and  the  capacity 
of  their  works  to  tnrow  five  streams  of  water 
to  a  height  of  one  hundred  feet  For  the  opin- 
ion of  the  court  below,  fully  statlngthe  case, 
see  FmUt  v.  a*<y  qf  JoUet,  27  Fed.  Ben.  80d. 

Ms$tr9.  Thomas  Deat  and  MelTlue  W* 
Fuller,  for  appellant 

Mr,  J.  L.  oigK  for  appelleea. 

Mr.  OHtf  Juitice  Watte  announced  that  the 
decree  of  the  court  below  is  afSmied  by  a  di- 
vided court. 

Fetitionfor  rehearing  denied. 


THATCHER    HEATING    COMPANY         1286] 
BT  AL.,  Appte., 
e. 
JOHN  H.  BURTIS  xt  al. 

(See  8.  a  Beporter'S  ed.  SSMHJ 

AlMl  km^Jkreplaee  heaUre-^daim/or  eembi- 
naUon,  teidfer  foani  ^neeeU^, 

The  claim  for  a  oomblnatioii,  no  matter  bow  or 
by  what  means  ft  is  or  may  be  effected,  in  lettecs 
patent  No.  lOCBTtt,  for  improvementB  in  flreplaoe 
heateia.  is  void  for  want  o7  noveltr. 

[No.  160.1 
Argued  Apras,im.    Bedded  ApHl  18, 1987. 

A  PFEALfromtheCircuitCourtof  the  United 
il  States  for  the  Southern  District  of  New 
York.  Oirfnioabelow,18FM.Rq>.  (m.  4/^ 
ftnned. 

The  hisloiy  and  UtiM  of  the  case  appear  in 
the  opinion  ci  the  court 

Mr,  B.  F.  Lee*  for  appdlanta. 

Mr.  A.  J.  Teddi*  for  appeUees. 

Mr.  JueHee  Matthews  delivered  the  ophk-    [2871 
ion  of  the  court: 

This  Is  a  bill  in  eqnitj  filed  December  18, 
1876, 1^  the  appeDttttts,  as  assignees  of  John 
M.  Thatcher,  to  restrain  the  allcsed  infringe- 
ment of  letters  patent  Na  10487C  dated  June 
U,  1870,  granted  to  John  M.  Thatcher  for  cer- 
tain new  and  useful  improvements  in  fheplaoe 
heaters.  There  was  a  decrae  below  dismissing 
the  bill,  from  which  the  complainants  proea- 
cute  the  present  appeal 

The  patentee  in  his  spediicatiop  describee 
his  invention  as  follows: 

"  My  invention  coDslstiL  itaat,  of  a  base  bans, 
inff  fireplace  stove,  in  whieh  aie  oomhinad  the 
f  ouowing  elemenfeL  name^:  A  cs^inder  or  body 
projecting  ontwaid  from  the  mental  or  framei» 
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A  fad  magazine  or  feeder  witbin.the  said  cyl- 
inder, and  an  opening  tbrough  which  the  said 
magazine  can  be  fed  from  aMve.  The  object 
of  this*  part  of  mj  invention  is  to  increase  the 
capacity  of  the  fuel  magazine;  secondly,  of  a 
base  burning  fireplace  stove  or  heater  in  which 
the  magazine  or  feeder  is  extended  to  the  feed 
opening  of  the  outer  casing,  so  that  there  may 
be  no  open  space  across  which  to  project  the 
fuel  on  feeding  the  magazine;  thiraly,  In  the 
combination,  with  a  fireplace  stove  or  heater, 
of  a  feeder  or  magazine  projecting  above  the 
top  of  ihe  heater,  so  as  to  mcrease  Uie  capacity 
of  the  said  magazine. 

"Figure  1  is  a  front  view  of  my  improved 
fireplace  heater;  Fig.  2,  a  vertical  section  of  the 
same;  Fig.  8,  a  sectiODal  plan;  Fig.  4,  a  plan 
▼iew  with  part  of  the  mantel  removed;  Fig.  5, 
A  view  of  the  "  slicer "  or  plate  to  be  introduced 
into  the  fire  pot  under  the  "feeder,"  for  the 
purpose  of  holding  up  the  coal  which  Is  uncon- 
somed  when  the  dinkers,  ashes,  etc..  In  the 
lower  part  of  the  fireplace  have  to  be  removed; 
Fig.  6  is  a  plan  view  of  the  grate,  and  Fig.  7 
an  edge  view  of  the  grate.** 


relate  espedallv  to  the  lop  feedlnff  arrange- 
ments of  a  fireplace  stove  or  heater.  I  will  now 
refer  more  particularly  to  these  improvements. 

"  In  constructing  my  improved  heater  I  have 
so  combined  three  elements  or  features  as  to 
produce  an  important  result.  These  features 
are  as  follows:  First,  a  cylinder  or  body  of  the 
heater  projecting  outward  from  the  frame  ox 
mantel;  second,  a  feeder  or  fuel  magazine  with- 
in the  cylinder;  and,  thirdly,  an  openmg  through 
which  the  said  magazine  can  be  fed  from  above. 

"  While  fireplace  stoves  or  heaters  with  pro- 
tuberant cylinders  and  feeders  or  magazines 
were  known  prior  to  the  date  of  my  invention, 
I  am  not  aware  that  the  above  combination  of 
three  features  above  referred  to— namely,  a  top 
feeding  arrangement,  a  protuberant  cylinder 
permitting  sucn  an  arrangement,  and  a  maga- 
zine withm  the  cylinder--nas  ever  been  known 
or  used  prior  to  my  invention  of  the  same. 

"It  has  been  the  practice  to  so  construct  base- 
bumine  fireplace  stoves  or  heaters  that  Uie  fuel 
had  to  DC  introduced  into  the  feeder  or  maga- 
zine through  a  doorway  in  front;  hence  tne 
magazine  was  of  a  very  limited  capacity.    By 


The  specification  then  proceeds  to  describe 
in  detail  .the  various  parts  and  arrangements  of 
the  heater,  but  as  that  portion  is  not  material 
to  a  determination  of  the  questions  arising  in 
the  case  it  is  omitted.  The  specification  then 
proceeds  as  follows: 

"A  more  minute  description  of  my  improved 
beater  than  that  given  aoove  will  be  unneces- 
sary, as  several  of  the  parts  described  and  illus- 
trated in  the  drawings  form  the  subjects  of 
other  patents,  and  my  present  improvements 
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so  arranging  the  feed  hole,  however,  that  the 
fuel  can  be  introduced  into  the  ma^zine  from 
above,  the  capaciU^  of  the  magazine  is  increased 
— a  result  which  I  especially  aimed  at  in  adopt- 
ing the  first  part  of  mv  invention;  namely,  Uie 
above  mentioned  combination,  and  in  the  pro- 
duction of  my  top-feeding,  base-burning  fire- 
place stove. 

"The  second  part  of  my  invention  consists 
in  extending  the  feeder  or  magazine  to  the 
feed  hole  of  fireplace  stoves.    This  not  only  in- 
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creases  the  capacity  of  the  magazine  to  some 
extent,  but  an  uninterrupted  passage  or  guide 
is  afforded  for  the  introduction  of  fuel  into  the 
ma^zine  through  the  opening  in  the  outer 
casing. 

"The  capacity  of  the  magazine  is  stil]  fur- 
ther increased,  In  the  present  instance,  by  car- 
rying the  feeder  up  above  the  top  of  the  heater, 
by  placing  thereon  a  movable  section,  o,  fur- 
nished with  a  cover,  o^,  which  has  to  be  lifted 
off  when  coal  has  to  be  introduced  into  the 
mn^zine." 

The  first  and  second  claims,  which  are  alone 
involved  in  this  controversy,  are  as  follows: 

"1.  A  base  burning,  fireplace  stove,  in  which 
are  combined  the  following  elements;  namely, 
a  cylinder  or  body  projecting  outward  from 
the  mantel  or  frame,  a  fuel  magazine  or  feeder 
wilhm  the  cylinder,  and  an  opening  through 
which  the  said  magazine  can  be  fed  from 
above. 

'*2.  A  fireplace  stove  or  heater,  in  which  the 
mngazine  is  extended  to  the  feed  opening  of  the 
outer  casing." 

Tbe  case  turned  in  the  circuit  court  on  the 
question  of  the  validity  of  the  patent  on  the 
ground  of  want  of  novelty  in  the  invention  in 
view  of  the  state  of  the  art  at  its  date.  In 
passing  upon  this  question  on  final  hearing, 
Jvdge  Wallace,  in  his  opinion,  stated  the 
pounds  of  his  decree  dismissing  the  bill,  as 
lollows: 

"It  is  conceded  that  these  claims  are  to  be 
construed  broadly,  so  as  to  cover  the  combina- 
tion of  a  fireplace  heater  having  a  body  pro- 
jecting outwards  from  the  mantel  or  frame, 
and  a  furnace  like  portion  in  the  chimney  be- 
hind the  mantel,  with  a  fuel  receptacle  within 
the  cylinder  of  the  beater,  which  will  preserve 
a  supply  of  unignited  coal  while  tbe  heater  is 
in  operation,  and  an  ooening  through  which 
the  magazine  can  be  fea  from  above,  the  mag- 
azine extending  to  this  opening.  Inasmuch  as 
the  heater  was  old,  and  the  fuel  receptacle 
with  the  described  opening  was  old  when  lo- 
cated within  an  ordinazy  coal  stove,  what 
Thatcher  accomplished  was  merely  the  advan- 
tageous location  of  the  fuel  reoeptade  within 
the  fireplace  heater.  As  the  complainants'  ex- 
pert, Mr.  Brevoort,  states:  'The  problem 
Thatcher  had  before  him  was  to  place  the  fuel 
magazine  within  the  Bibb  &  Augee  heater.' 

"It  must  be  conceded  that  it  was  not  obvious 
that  such  a  fuel  magazine  could  be  advanta- 
geously employed  in  such  a  heater.  Attempts 
had  been  made  by  others  to  do  the  same  thing 
without  satisfactory  resoU;  but  Thatcher's  or- 
ganization was  a  sucoeM»  and  inmiediately 
commended  itself  to  the  public  But  Thatch- 
er's broad  claims  cannot  be  sustained.  Tliere 
may  have  been  patentable  novelty  in  the  means 
he  employed  to  adjust  the  parts  in  the  new  or- 
^ization,  but  there  was  none  in  merely  bring- 
ing those  parts  together.  They  did  not  per- 
form any  new  function  in  the  new  arrange- 
ment. 'The  fuel  magazine  does  lust  tbe  same 
work  in  the  new  structure  it  did  in  the  ordi- 
nary coal  stove.  All  the  other  parts  of  the 
fireplace  heater  operate  precisely  as  they  would 
if  the  ordinary  fuel  pot  were  used  instead  of 
the  substituted  magazine.  The  parts  do  not 
co-operate  to  produce  a  new  result.  By  their 
aggregation  the  new  structure  contains  all  the 
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advantages  which  resided  before  separately  in 
several  structures.  The  new  heater  is,  there- 
fore, a  better  heater  than  any  which  preceded 
it,  but  it  does  not  present  a  patentable  combi- 
nation, irrespective  of  the  means  employed  to 
adjust  the  several  parts  into  eflSdent  relations 
to  each  other. 

"As,  ooncededly,  the  claims  of  the  patent 
are  not  to  be  limited  to  any  such  combiniationy 
they  must  be  held  void  for  want  of  patentable 
novelty."    12  Fed.  Rep.  5(». 

On  this  appeal,  counsel  for  the  appellants  con- 
test the  accuracy  of  the  positions  of  the  circuit 
court  on  which  its  decree  Ls  founded,  and  in 
opposition  thereto  contend:  First.  That  it  was 
sufficient  to  support  the  patent  that  Thatcher 
found  out  that  tne  fuel  magazine  was  useful  in 
its  new  situation,  and  that  its  use  in  this  new 
situation  was  not  obvious  to  those  skilled  in 
the  art;  in  other  words,  that  Thatcher  having 
succeeded  in  making  a  better  fireplace  heater 
than  any  that  had  gone  before  it,  by  doin^ 
something  that  was  not  obvious  to  those  skilled 
in  the  art,  what  he  did  involved  invention 
as  distinguished  from  mere  mechanical  skJU. 
Second.  That  as  regards  fireplace  heaters,  the 
fuel  magazine  did  perform  a  new  function,  be- 
cause its  use  was  never  before  known  in  sudi 
structures.  Third.  That  the  parts  of  the  com- 
bination stated  in  the  claims  did  not  constitute 
a  mere  aggregation,  but  oo-operated  to  pro- 
duce a  new  result.  This  new  result,  it  is 
claimed,  consisted  in  securing  in  fireplace  heat- 
era  a  uniform  and  steady  heat  that  could  be 
regulated  for  their  own  purposes  by  the  occn- 
pants  of  the  upper  rooms,  heated  by  means  of 
furnace  registers,  at  the  same  time  furnishing 
heat  for  the  room  in  which  it  was  situated  by 
means  of  a  heater  that  did  not  require  frequent 
attention.  The  result  of  the  contention  on 
these  points  as  claimed  is  that  the  fireplace 
heater  of  the  patent,  containing  a  magazine  ex- 
tending to  the  outer  casinic  of  uie  heater,  capa- 
ble of  holding  a  supply  of  unignited  coal,  and 
feeding  the  same  to  the  fire,  was  patentable  aa 
a  new  article  of  manufacture. 

Mr.  Brevoort,  the  principal  expert  on  behalf 
of  the  appellants,  states  the  case  on  their  part 
in  his  testimony  as  follows: 

"The  problem  which  Thatcher  had  before 
him  was  to  place  the  magazine  of  his  patent 
within  tiie  Bibb  &  Augee  fireplace  heater,  or 
rather,  his  invention  may  be  said  to  have  con- 
sisted in  the  conception  of  the  idea  of  takin^p 
out  the  fuel  chamber  or  {wt  of  the  Bibb  & 
Augee  device,  and  substituting  therefor  a 
magazine  of  the  kind  shown  in  the  Thatcher 
patent,  the  execution  of  which  conception,  if 
successful,  had  for  its  object  to  confer  upon 
the  fireplace  heater  the  regularity  and  steadi- 
ness of  action  which  alone  could  be  secured  by 
the  use  of  a  magazhie  standing  ready  always 
to  automatically  feed  the  fire  whenever  it  may 
become  necessary.  Now,  it  was  not  at  all  an 
obvious  thing  that  this  large  mass  of  unignited 
coal  could  be  put  within  the  comparatively 
limited  compass  necessary  for  the  ormnary  fire- 
place heater  in  place  of  the  incandescent  coal 
contained  in  the  pot  or  fuel  chamber  of  the 
Bibb  &  Augee  heater,  and  still  leave  a  heater 
which  would  be  successfuL  Indeed,  one  of 
the  defendants'  witnesses  in  this  case  placed  a 
magazine  in  a  firephice  heater,  tried  it,  and 
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ubandoned  it  as  useless  and  as  a  positiye  in- 
Juiy,  rather  than,  as  future  experiments  have 
shown,  a  great  benefit,  to  the  structure.  An- 
other witness  seems  to  have  introduced  a  ma^^- 
azine  into  one  of  his  fireplace  heaters  at  about 
the  date  of  Thatcher's  patent  This  witness 
says  that  he  did  not  think  it  was  important* 
but  says  that  had  he  known*  anything  of  its 
importance  he  would  have  got  a  patent  for  it. 
These  two  witnesses  clearly  show  that  the 
putting  of  a  magazine  into  a  fireplace  heater 
was  not  obvious^  a  good  method  of  improving 
the  old  Bibb  &  Aup:ee  heater,  and  that  even 
after  a  magazine  had  been  introduced,  that  its 
utili^  was  not  manifest  without  experiment 
and  careful  trial,  and  this  testimony  is  given 
by  men  who  apparently  were  thoroughly  skilled 
fai  the  art  and  had  haa  much  and  long  experi- 
ence in  the  fireplace  heater  business.  A  con- 
sideration of  the  old  Nott  structure,  if  it  ever 
existed,  as  testified  to,  would  have  deterred 
lather  than  encouraged  anyone  from  intro- 
ducing such  a  fuel  receptacle  as  was  there 
shown  into  a  fireplace  heater  which  was  re- 
quired to  heat  rooms  above  and  below  simul- 
taneously. For  the  reasons  above  given  I 
think  that  it  required  invention  to  introduce  a 
magazine  extending  to  the  top  or  outer  casing 
of  tne  stove  into  a  fireplace  heater  having  a 
protuberant  front  for  heating  the  room  in 
which  the  heater  stood,  and  a  furnace  like  back 
for  heating  the  air  for  the  rooms  above.  Most 
assuredly,  the  parts  referred  to  in  the  first  and 
second  claims  of  the  Thatcher  patent  coact 
when  in  action  in  the  production  of  the  result 
desired.  The  protuberant  body  heats  the  low* 
er  roouL  The  mantel  or  fnune  separates  one 
portkm  of  the  henter  from  the  other,  so  that 
the  protuberant  bodv  may  perform  its  function 
while  the  furnace  like  back  may  perform  its 
function.  The  fuel  magazine  holds  the  fuel 
in  readiness  to  supply  the  fire  which  is  to  heat 
both  back  and  front  alike  with  steadiness  and 
imifbrmity,  the  magazine  behiff  fed  through 
a  hole  in  the  outer  casing  direcUy,  thus  obvi- 
ating  the  opening  of  any  doors  into  the  com- 
tnudon  chamber  when  toe  fire  is  to  be  fed  and 
the  consequent  cooling  off  of  the  heater  by  ad- 
mitting fresh  air  into  the  device  above  the 
grate.  By  the  bringing  together  of  these  parts 
and  thefar  Joint  action  one  with  the  other  a  fire- 
place heater  is  formed  having  advantages  over 
any  heater  that  went  before,  and  which  form 
of  neater " 


'has gone  so  extensively  and  la 
I  that  it  has  jincticallv  sun 
"  fonnea" 


into 

other  forma,  as  I  am  inf < 

This  statement  must  be  considered  in  oon 
nection  with  the  well  established  and  admitted 
facts  in  respect  to  the  prior  ^ise  of  fuel  maga- 
zines in  base  burning  outstanding  stoves,  so 
classified  as  stoves  standing  detached  in  the 
room  to  be  heated,  to  distinguish  them  from 
fireplace  stoves  or  heaters  which  are  partially 
enclosed  bv  the  chimney-piece.  Thatcher 
makes  no  claim  in  his  patent  for  the  fuel  mag- 
azine, as  long  prior  to  the  date  of  his  applica- 
tion, such  a  magazine  was  in  common  use  in 
what  are  known  as  base  burning  stoves.  In 
constmction  and  in  position,  with  relation  both 
to  the  burning  mass  in  the  pit  of  the  stove  and 
to  the  outer  cashig  through  which  it  opened, 
either  on  the  top  or  at  the  side  of  the  stove  itself . 
the  fuel  magazme  of  the  outstandhig  stove  is 
1£1  F.  & 


the  same  as  the  fuel  magazine  when  placed  in 
the  fireplace  heater  accordiog  to  Tbatcher's 
patent.  It  is  admitted  that  what  Thatcher  did, 
and  all  that  he  did,  was  to  transfer  this  well 
known  fuel  magazine  from  its  use  in  an  out- 
standing base  burning  stove  to  a  fireplace  heat- 
er, equally  well  known  and  in  common  use  as 
to  its  arrangement,  construction,  position,  and 
mode  of  operation.  When  this  fuel  magazine 
was  thus  transferred  from  one  kind  of  stove 
to  another,  in  its  new  situation  it  performed 
precisely  the  same  function,  with  resi^ect  to 
the  fuel  and  the  fire,  as  it  had  always  been  ac- 
customed to  perform  in  its  old  place,  and  the 
fireplace  heater  into  which  it  was  thus  newly 
placed,  so  far  as  the  generation  and  transmis- 
sion of  heat  and  heated  air  are  concerned,  op- 
erated precisely  v  it  Had  habitually  done  be- 
fore. 

It  is  true  that  such  a  fireplace  heater,  by  rea- 
son of  the  fuel  magazine,  was  a  better  heater 
than  before,  just  as  the  outstanding  stove  with 
its  similar  fuel  magazine  was  a  better  heater 
than  a  similar  stove  without  such  a  fuel  maga- 
zine. But  the  improvement  in  the  fireplace 
heater  was  the  result  merely  of  the  single 
change  produced  by  the  introduction  of  the 
fuel  magazine,  but  one  element  in  the  combi- 
nation. The  new  and  improved  result  in  the 
utility  of  a  firei>1ace  heater  cannot  be  said  to 
be  due  to  anything  in  the  combination  of  the 
elements  which  compose  it,  in  any  other  sense 
than  that  it  arises  from  bringing  together  old 
and  well  known  separate  elements,  which, 
when  thus  brought  together,  operate  separate- 
ly, each  in  its  own  old  way.  There  is  no  spe- 
cific quality  of  the  result  which  cannot  bedefl* 
nitely  assigned  to  the  independent  action  of  a 
single  element.  There  is,  therefore,  no  patent- 
able novelty  in  the  aggregation  of  the  several 
elements,  considered  m  itself. 

If,  however,  to  adapt  these  separate  elements 
to  each  other,  so  that  they  can  act  together  in 
one  organization,  required  the  use  of  means 
not  witnin  the  range  of  mere  mechanical  skill, 
then  it  would  be  true  that  the  invention  of 
such  means  for  eflfecting  a  mutual  arrange- 
ment of  the  parts  would  be  patentable.  If,  in  12951 
the  present  case,  owing  to  the  necessary  form,  ^ 

size,  structure  and  situation  of  a  fireplace 
heater  as  ordinarily  made  and  used,  there  were 
ascertained  difficulties  in  uniting  such  a  fuel 
magazine  as  Thatcher  adopted  from  its  known 
use  in  outstanding  base  burning  stoves,  and 
those  difiSculties  were  overcome  oy  something 
more  than  mere  mechanical  ingenm^,  he  might 
have  been  entitled  to  a  patent,  not  ror  the  com- 
bination, however  made,  of  the  fuel  magazine 
and  the  fireplace  heater,  but  for  the  means 
which  he  had  invented  for  effecting  it.  Noth- 
ing of  that,  however,  appears  in  this  case.  The 
invention  described  is  not  of  any  such  device 
for  effecting  the  combination;  no  claim  is  made 
of  that  character.  The  claim  made  is  for  the 
combination,  no  matter  how  or  by  what  means 
it  is,  or  mav  be  effected. 

In  this  view  of  the  case,  it  is  impossible  to 
distinguish  it,  so  far  as  the  rule  of  decision  is 
concerned,  from  the  cases  of  HaiUi  v.  Van 
Warmer,  20  Wall.  87  U.  8. 868  [22: 2411;  HeM 
V.  Bice,  104  U.  8. 787, 764  [20:  910, 910];  F^n, 
R.  B.  Co,  V.  Looomotite  eU,  Tniek  Oo.  110  U 
8.  490  [28:  222];  Morrit  v.  MeMUlin,  112  U.  8 
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U.  S.  69  [38:  Wl]:17ump9an  y.  Bairn 
U.  8.  1  [2d:  m;  Beeeher  Mfg.  Co,  v. 
m.  €h.  114  U.  8.  628  [29:  282];  Oa 
Hen,  118  U.  8. 180  [ante,  1681. 


244  [28:  7021;  mfUiHer  y.  Benediet  Iffg.Co.  118 
U.  8.  69  m:  Wiy.mmtmn  y.  Bainaier,  114 

"^ ^    •      "-    -     V.  ^(tMi«0r 

Oardner  ▼, 

,    >[««<«;      ^ 

There  is  no  escape,  we  think,  from  the  oon- 
elusions  reached  by  the  Circuit  Court    lU  de- 
cree i$  therefore  ^ffitrmed. 
True  OOP  J.   Test: 

James  H.  MoKeime7«  Clerk,  Sup.  Court,  U.  8. 

UNITED  STATE8,  PI/., 

BAFTI8TB  Lb  BRI8. 

(See  S.  0.  Beporter*!  ed.  S78-280.) 

Indian  Oountry—iniroduetion  of  Hquon  into 
Indian  Beeervation — Betfieed  Statuiea  eon* 
MtrucUon  of. 

L  Th(j  Re^rvBtiou  of  the  Red  lake  and  Pembina 
JndlAQH,  io  PoilE  CowQtj^^  Minnesota,  ifl  Imilfln 
oountr^  within  the  meaning  of  aectfon  SI39.  B.  3., 
prohrbitifiif  trfide  vfUh  the  IndliLDii  In  the  ludlan 
<»xintry  irltbfjut  nuttiority, 

S.  eo<?tion8  of  a  statiitc  wblch  are  r<venflr!tf!«l  In 
the  Revist^d  Statu ti?8  are  to  be  grlvcn  the  i*ame 
meaoinff  tbey  bad  in  the-  ori|rinftJ,  unless  u  eontrtify 
Intentloe  la  clearly  miinifested.  The  rejxja]  ot  a 
■eeClozi  which  defines  a  %^tm  dr>oi»  not  of  It^olf 
change  the  mortnhi^  of  tb**  tc*rra  when  found  else- 
TT  he  re  in  (beoHu^inali  connoction,  and  the  eectlon 
flo  rP^H^^UM  timy  be  ref furred  t4j  to  dotennino  the 
meiuung^  of  tbe  term. 

[No.  206.1 
Submitted  April  7, 1887.  Beaded  April  18, 1887, 

ON  a  certificate  of  division  in  opinion  between 
the  Judges  of  the  Circuit  Court  of  the 
United  States  for  the  District  of  Minnesota. 
The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Mr,   William  A.   Maury,  Aseiet,  Atty- 
Gen,,  for  plaintiff. 
No  counsel  appeared  for  defendant. 

Mr.GhitfJuetiee  Waiie  delivered  the  opin- 
ion of  the  court: 

This  is  an  information  against  Baptiste  Le 
Bris  under  section  2189  of  tbe  Revised  Statutes, 
for  introducing^  spirituous  liquors,  *'from  some 
place  and  temtory  outside  oi  the  Indian  coun- 
try, into  the  Indian  country;  to  wit,  into  that 
Pftrt  thereof  lyin^  and  being  in  the  County  of 
oik  in  said  custnct,  and  bdnc;  and  known  as 
the  Red  Lake  and  Pembina  Indian  Reserva- 
tion." Le  Bris  demurred  to  the  information, 
and  the  Judges  holding  the  circuit  court  have 
certified  to  us  that,  upon  the  hearing  of  the  is- 
sues of  law  thus  presented,  their  opinions  were 
opposed  upon  the  following  questions: 

1.  Is  the  Reservation  of  the  Red  Lake  and 
Pembina  Indians  in  Polk  Countv,  Minnesota, 
Indian  countrv,  within  the  meaning  of  section 
2189  of  the  fievised  Statutes  of  the  United 
States? 

2.  What  is  meant  by  Indian  country  in  the 
heading  of  chapter  4,  title  28,  of  the  Revised 
Statutes,  and  in  the  sections  in  that  diapter 
which  define  crimes  committed  in  Indian 
country? 

8.  Does  section  6696  of  the  Revised  Statutes 
repeal  and  abolish  the  definition  of  Indian 
country  found  in  section  1  of  the  Trade  and  In- 
tercourse Act  of  June  80, 1884,  4  Stat  at  L.729? 

4.  If  it  does,  are  all  the  provisions  of  chap- 
ter 4,  title  28,  for  punishment  of  crime  in  Indi- 
an country,  nugatory? 
94A 


6.  If  the  provisioos  of  diapter  4,  title  28  of 
the  Revised  Statutes  are  not  rendered  nugatory 
by  section  6696,  to  what  locaUfy  do  they  ap- 

The  important  inquirT  is  whether  the  Red 
Lake  and  Pembina  Indian  Reservation  has 
been  **  Indian  country  "  within  the  meaning  of  ^^ -^, 
section  2189  shice  the  Revised  Statutes  went  [zoO] 
into  effect  That  section  is  a  re-enactment  in 
part  of  section  20  of  tbe  Act  of  June  80, 1884, 
chap.  161,  4  Stat,  at  L.  782,  as  amended  by  the 
Act  of  March  16, 1864,  chap.  88, 18  Stat  at  L. 
29;  and  it  was  decided  by  this  court  in  United 
States  V.  4S  GaUane  WMOqi,  98  U.  8.  188  [28: 
846],  and  108  U.  8.  491  [27:  8081,  that  thia 
Reservation  was  '* Indian  country^  before  the 
revision  of  the  statutes.  At  that  time  section 
1  of  the  Act  of  June  80, 1884^  ntpra^  was  in 
force,  which  defined  the  Indian  country  as  fol- 
lows: 

"That  all  thatpartof  the  United  States  west 
of  the  Missisdppi,  and  not  within  the  States  of 
MiBsburi  and  Louisiana,  or  the  Territory  of  Ar- 
kansas, and  also  that  part  of  the  United 
States  east  of  the  Mississippi  River,  and  not 
within  any  State  to  which  the  Indian  title  has 
not  been  extinguished,  for  the  purposes  of  thia 
Act,  be  taken  and  deemed  to  be  the  Indian 
country." 

This  section  was  not  re-enacted  in  the  Re- 
vised Statutes,  thouf  h  other  parts  of  the  statute 
were.  Conseonently  the  section  was  repealed 
by  section  5696  of  the  revision;  but  still  we 
held  in  ExparU  Crow  Dog,  109  U.  8.  666,  661 
[27:  1080, 1082],  that  it  might  be  referred  to 
for  the  purpose  of  determining  what  was 
meant  by  the  term  "Indian  country,"  when 
found  in  sections  of  the  Revised  Statutes  which 
were  re-enactments  of  other  sec^ons  of  this 
statute.  That  decision  was  made  since  thia 
case  was  heard  below,  and  upon  its  authori^ 
we  answer  the  first  question  certified  in  the  af- 
firmative. The  repefd  of  this  section  does  not 
of  itself  change  the  meaning  of  the  term  it  de- 
fines when  found  elsewhere  in  the  original  con- 
nection. The  re-enacted  sections  are  to  be  giv- 
en the  same  meaning  they  had  in  the  original 
statute,  unless  a  contrary  intention  is  plainly 
manifested. 

As  the  answer  to  the  first  question  in  the  af- 
firmative necessarily  covers  all  that  is  material 
in  the  others,  they  n6ed  not  be  further  referred 
to,  and  it  is  consequently  ordered  that  it  be  eer- 
tified  to  the  court  below  that  the  first  queetion  ie 
%ntwered  in  the  affirmative,  and  that  a  further 
aneuier  to  the  others  is  deemed  unnecessary . 

True  copy.   Test:  ^ 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 


WOiLIAM  W.  DUGGER  bt  al.,  JP^  tr     |28ei 

E>rr.,  ' 

HENRY  A.*  TAYLOE. 


HOBART  C.  DUGGER  et  al.,  JfiT*.  inErr. 

SAIffE. 

(See  8.  GL  Beporter*B  ed.  886.) 

Praetiee-'iUffirmanee,  for  want  of  prosecution  of 
writs  of  error 

This  oourt  afflrms  the  Jud^nmentB  of  the  oourt  be- 
low under  seotion  4  of  Buie  a  for  want  of  due 
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proieoutloii  of  tbewrUi  of  «nor,  there  bel%  no 
Mrfgnmenti  of  enor  ae  required  dt  section  907  B. 
B^tad  DO  eppeennoe  of  ooanselfor  plalntlfb  In 


ApraiS, 


[Nos.  807,  808. 
SulmUtted  Aprtt?,  II,  J8S7. 
1887. 

FI  BRROR  to  the  Supreme  Court  of  the  State 
of  Alabama.    Affirmed, 

These  actioDS  were  brought  in  a  state  court 
to  recover  possession  of  certain  tracts  of  land 
-with  damages  for  their  detention.  The  trials 
resulted  mTerdicts  and  Judgments  for  the  de- 
fendant; and  on  appeal  these  judgidents  were 
affirmed  by  the  court  below  on  the  authority 
of  the  case  of  Tayloe  y.  DuMer,  66  Ala.  444; 
whereupon,  the  pbintifls  sued  out  these  writs 
of  error. 

No  counsel  appeared  for  plaintifb  in  error. 

Jtfr.^  Jajnes  T.  Jones*  for  defendant  in  er- 
ror. 

Mr,  Ohitf  JvtUee  Walte  deliyered  the  opin- 
ion of  the  court : 

These  are  writs  of  error  brought  for  the  re- 
▼iew  of  Judgments  of  the  Supreme  Court  of 
Alabama.  X^o  assignment  of  errors  was  re- 
turned with  the  writ  in  either  of  the  cases,  as 
required  by  section  997  of  the  Reyised  Statutes. 
Ko  counsel  has  appeared  for  the  plaintiffs  in 
error,  but  the  cases  haye  both  been  submitted 
by  the  defendant  in  error  on  briefs,  without 
any  specification  of  errors  by  the  ^aintifls,  as  re- 
quired by  Rule  21,  section  3.  We  therefore 
affirm  the  Judgment  in  each  case,  under  section 
4  of  the  same  rule,  for  want  of  a  due  prose- 
cution of  the  writs  of  eiror. 

Affirmed, 

TrueoopT.   Test: 

James  H.  MoEenney,  Clerk  8up.  Oourt,  U.  8. 


J.  P.  D.  LANIER,  CHARLES  LANIER  et 
Ai«.,  Partners  as  Wiublow,  LAinsR  &  Co., 
AppU., 

«. 
JOHN  NASH  ET  AL. 

(See  &a  Beporter*B  ed.  40^4a) 

JkritdicUon^trantfer  of  note  to  cut  offdefenee— 
parties  —  transfer  by  bank--reeiew  qf  evi- 
denee-^risdicHon  sustained  and  bona  fide 
eharaeter  if  tranter  denied, 

1.  The  transfer  of  %  notei  not  to  glye  Jurisdlotion 
to  the  oourts  of  the  United  States,  but  to  create  an 
ownership  which  will  cut  olLan  anticipated  defense, 
Is  not  of  Itself  enough  to  make  It  proper  for  such 
oourtB  to  refuse  to  take  jurisdiction.  If  the  transfer 
Is  oompleto  and  such  as  to  enable  the  assignee  to 
maintaiin  a  suit  In  his  own  name. 

fLJn  a  proceeding  to  foreclose  a  mortgage.  It  Is 
Ihelo.  upon  a  reylew  of  the  eyldence,  that  the  facts 
established  thereby  show  suchte  transfer  of  the  noto 
eeourad  by  the  mortgage  as  to  enable  the  plaint- 
iffs to  maintain  suit  m  their  own  names,  but  not 
to  entitle  them  to  protection  asbonande  holders; 
seAa  noto  haying  been  transferred  bj  the  holder,  a 
bank,  with  a  separate  special  guaran^  of  collection 
and  with  directions,  given  both  before  and  after 
natorlty,  in  respect  to  the  course  to  be  taken  for 
its  ooUeotion. 

[No.  200.1 
Argued  Apra  7, 1887.    Decided  April  18,1887, 
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A  PPEALfromtheCircultOourtof  the  United 
A  States  for  the  Northern  District  of  Ohio. 
Affirmed. 

The  history  and  facts  of  the  case  appear  ia 
the  opinion  of  the  court. 

Messrs.  Lsbwreaee  Mucwell*  Jr.*  R^Pus 
King  and  Samuel  J.  Tfwmpson,  for  appellantB. 

Messrs.  John  Coffey  and  Daioid  B.  Bonn' 
shell,  for  appellees. 

Mr.  (Mef  Justice  Wait<>  i&liyered  the  opin> 
ion  of  the  oourt: 

This  is  a  suit  for  the  foreclosure  of  a  mortr 
gaco  made  l^  John  Nash  and  Ellen  Nash,  his 
wile,  to  Hugh  ColylUe,  under  date  of  Decem- 
ber 4, 1876,  on  certain  lands  in  Logan  County* 
Ohio,  the  separate  property  of  the  wife,  to  se- 
cure a  note  <n  the  husband  for  $18,000,  payable 
to  the  order  of  Colyille,  in  three  years  from 
date,  with  interest  at  the  rate  of  8  per  cent  per 
annum,  payable  semi-annually;  and  the  chief 
controyersy  on  the  appeal  is  as  to  the  amount 
that  is  due.  In  the  yiew  we  take  of  the  case 
litde  else  is  inyolyed  except  Questions  of  fact. 
From  the  testimony  we  find  that  for  many 
years  prior  to  July  4,  1879,  the  Conunerciiu 
Bank  of  Cincinnati  was  an  unincorporated 
banking  association,  having  ito  office  in  Cincin- 
nati, Ohio.  John  Nash,  a  manufacturer,  do- 
ins  business  in  that  city,  either  alone  or  with 
omers,  under  the  name  of  John  Nash  Sb  Co., 
had  long  been  a  customer  of  the  bank,  making 
deposits  and  ^tting  discounte  of  his  business 
paper  as  occasion  required. 

Some  days  before  December  4, 1876,  Nash 
being  in  want  of  $12,000  to  settle  a  debt  which 
he  owed  for  iron,  and  to  meet  some  other  lia- 
biiides,  applied  to  Colville,  the  cashier  of  the 
bank,  for  a  loan  of  that  amount  on  real  estete 
as  collateral.  Colyille,  after  consultetion  with 
the  directors,  agreed  to  let  him  haye  the  money, 
and  he  thereupon  procured  the  execution  oy 
his  wife  of  the  mortgage  now  in  suit,  and  an* 
other  on  a  house  and  lot  she  owned  in  Cincin- 
nati to  secure  another  note  of  his  for  $7,000, 
payable  to  the  order  of  ColyiUe  in  three  years 
from  date,  with  interest  at  the  rate  of  8  per  cent 
per  annum,  payable  semi-annually.  He  then 
took  the  two  notes  and  morticages  to  the  bank 
and  placed  them  as  collateral  security  for  his 
own  note  for  $12,000  at  sixty  days,  which  was 
discounted  and  placed  to  his  creait  in  account. 
At  the  time  this  was  done  it  was  hoped  and  ex- 
pected that  Nash  would  get  some  one  to  lend 
him  the  money  on  the  mortgages,  and  thus  en- 
able him  to  take  up  his  note  to  the  bank. 

When  this  arrangement  was  made,  Nash  or 
his  firm  was  indebted  to  the  bank  for  notes  of 
his  customers  that  had  been  discounted  and 
not  paid  at  maturity  to  an  amount  between 
$4,000  and  $5,000.  As  the  notes  which  had 
been  diseounted  were  protested  and  came  back, 
he  ga^'  his  own  notes  or  those  of  his  firm  for 
the  same  amoimt,  payable  at  a  future  day,  which 
were  discounted  and  the  old  paper  retained  as 
collateral.  An  effort  has  been  made  in  this 
case  to  show  that,  at  the  time  the  $12,000  was 
lent,  it  was  agreed  that  the  mortgages  should 
be  placed  as  collateral  to  the  old  debt  as  wdl  as 
the  new;  but  the  preponderance  of  the  eyidenoe 
is  decidedly  the  other  way,  and  we  haye  no 
hesitetion  m  finding  that  no  such  agreement 
has  been  proyen. 
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Kash  continued  in  business  until  January, 
1878»  when  he  failed  and  made  an  assignment 
In  the  meantime  he  had  borrowed  from  the 
bank  another  $1,000,  which  it  is  conceded  was 
secured  by  a  pled/^  of  the  notes  and  mortgages 
as  collateral.  He  renewed  all  his  notes  to  tne 
bank  as  they  became  due,  until  near  the  time 
of  his  failure,  naying  the  interest  thereon  at 
each  renewal.  l<o  payment  of  interest  was  ever 
made,  howeyer,  on  the  mortgage  notes,  and  on 
the  10th  of  May,  1870,  a  suit  was  begun  by 
Colville,  who  was  a  citizen  of  Kentucky,  in  the 
Circuit  Court  of  tbe  United  States  for  the 
Southern  District  of  Ohio,  for  the  foreclosure 
of  that  for  $7,000,  on  account  of  default  in  the 
Daymen  t  of  interest.  While  this  suit  was  pend- 
ing a  corporation  was  organized  under  the  name 
of  the  Commercial  Bank  of  Cincinnati,  which 
became  in  fact  the  successor  of  tbe  old  bank  by 
taking  its  good  assets  and  assuming  its  liabiu- 
ties.  Among  tbe  other  assets  transferred  to  the 
corporation  were  the  debts  of  Nash  and  bis 
firm,  and  their  collaterals.  In  making,  this 
transfer  Colyille  indorsed  tbe  note  for  $18,000 
in  blank,  and  the  note  and  the  mortgage  for  its 
security  were  deliyered  to  the  new  mmk.  He 
also  made  an  assignment  of  his  interest  in  the 
suit  then  pending  on  the  other  note  and  mort- 
gage. The  premdent  and  cashier  of  the  new 
Dank  were  different  from  those  of  the  old  bank, 
but  some,  if  not  all,  the  directors  of  the  new 
were  the  same  as  those  in  the  old. 

On  the  80th  of  August,  1879,  a  decree  pro 
eonfesso  was  entered  in  the  suit  for  the  foreclos- 
ure of  the  $7,000  mortgage,  under  which  a  sale 
of  the  mort/niged  proper^  was  made,  which 
realized  $6,582.72  oyer  and  aboye  the  costs  and 
expenses,  and  this  amount  was  paid  to  the  new 
bank  on  the  28th  of  Noyember,  1879. 

The  note  of  $18,000  fell  due  December  7, 
1879,  and  on  the  12th  of  November  next  before 
its  maturity,  it  was  sent  by  the  president  of  the 
new  bank  to  Winslow,  Lanier  &  Co.,  the  plaint- 
iffs in  this  suit,  inclosed  in  a  letter,  of  which 
the  following  is  a  copy: 

'•CiNCiHKATi,  O.,  Nov.  12, 1879. 
'^Mess.  Winslow,  Lanier  &  Co.,  New  York. 

"Gbkts:  I  enclose  herewith  note  of  John 
Nash  with  mortgage,  dated  Dec.  4, 1876,  at  8 
years,  with  interest  at  8  per  cent,  for  $18,000; 
the  first  two  years'  interest  paid. 

"  I  will  thank  you  to  place  this  note  to  the 
credit  of  the  bank  under  discount,  and  oblige, 
"  Yours,  Very  Resp'y, 

-  (Signed)  Chab.  B.  Footb.  /VY t- 

Accompanying  the  note  when  sent  was  this 
guaranty  written  on  a  separate  niece  of  paper: 

'*Tbe  Commercial  Bank  of  Cincinnati  here- 
by guarantees  collection  and  payment  of  the 
note  of  John  Nash  to  the  order  of  Hugh  Col- 
yiUe,  dated  Dec.  4, 1876,  for  $18,000.  at  8  years, 
with  interest  at  8  per  cent  annually,  and  the 
mortgage  securing  the  same,  if  purchased  by 
Mess.  Winslow,  Lanier  &  Co.  The  first  two 
years'  interest  has  been  paid. 

"(Signed)  Chas.  B.  Foots,  Pret^t." 

Winslow,  Lanier  &  Co.  were  bankers  in  the 
City  of  New  York,  and  had  been  for  many 
years  the  correspondents  of  the  old  bank  in  that 
dtj.  and  the  new  bank  continued  the  same 
buamess  relations  with  them  on  its  organiza- 
tion. On  the  receipt  of  the  note  the  a«ait  was 
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^yen  for  the  amount  of  the  note  and  one  year's 
mterest,  less  the  discount  until  maturity,  as  re- 
quested. Afterwards  the  president  of  the  Com- 
mercial Bank  ¥m>te  Winslow,  Lanier  &  Co.  as 
follows: 

"COMMEBGIAL    BaJTK.     ClHODnrATI.  .0., 

"  Jl^btL  28    1879 
"Mess.  Winslow,  Lanier  &  Co.,  New  York! 

"  Gbntb:  I  haye  to  ask  you  to  noti^  John 
Nash  and  wife  (West  Liberty,  Logan  Ooun^, 
Ohio),  immediately  by  letter  that  you  hold  the 
note  and  mortgage  for  $18,000  and  int,  re- 
questing payment  accordingly  at  maturity. 

"  Li  your  letter  to  them  please  say  nothing 
concerning  the  first  two  years'  interest,  as  the 
sum  coUeded  by  us  from  other  collections  may 
notproye  to  be  soiBcient  to  pay  the  entire  two 
years'  interest,  as  it  was  supposed  it  would.  In 
case  this  debt  should  not  he  paid  at  maturity  I 
haye  further  to  ask  that  you  do  not  charge  it  to 
our  ac,  but  hold  it  so  that  suit  can  be  brought 
by  you  if  necessary.  I  endoee  a  letter  to  me 
from  our  atf ys  King,  Thompson  &  MaxwelL 
which  please  read  and  return  to  ma. 
"Very  Respectfully. 

Chas.  B.  Footb,  P't." 

"  CnrcimiATi,  Dec  8, 1879. 

"  Mess.  Winslow,  Lanier  ^  Co.,  New  York. 

"  Gbrts:  I  haye  your  fayor  of  1st  inst.  It 
was  intended  that  the  guaranty  of  this  bank 
for  the  collection  and  payment  of  the  note  of 
Jno.  Nash,  dated  Dec.  4, 1876,  at  8  yra.,  with 
8  per  cent  interest,  should  continue  in  full 
force  until  the  final  collection  of  the  debt.  This 
guaranty  is  hereby  confirmed  and  continued  in 
full  force  until  the  final  collection  of  the  note. 
I  enclose  confirmation  from  Mr.  fiOierlock  to 
the  same  effect    "  Very  Resp't. 

"(Signed)  OBAfl.  B.  Foora,  Fre^." 

"  CoiacEBCiAL  Bjlsk,  OzNCDnfATi,  Ohio, 

Dee.  10, 1879. 
"  Mess.  Winslow,  Lanier  A  Oo.,  New  York. 

"  Qentb:  I  haye  your  ftiyor  of  8th  inst.  hn- 
dosing  copy  of  a  letter  from  Mess.  Ayery  A 
L'Hommedieu,  attorneys  for  John  Nash.  I 
shall  be  obliged  if  you  will  reply  to  Mess.  Ayeiy 
&  L'Hommedieu,  notifying  them  that  unless 
the  debt  is  immediately  paid  or  satisfactorily 
arranged  the  note  and  mortgage  will  be  put  m 
suit  by  you. 

"  In  case  suit  becomes  necessary  I  will  thank 
ou  to  place  the  paper  in  the  handa  of  the  Hon. 
P.  Banney,  Cfeyeland,  Ohio  (unless  toq 
prefer  other  counsel),  with  instructions  Tto] 
bring  suit  in  U.  S.  Chcuit  0>urt  to  faredoss 
the  mortgage  in  your  nama 

"You  wiU  please  refer  Judee  RamMy  to 
Mess.  Ehig,  Thompson  A  Maxwell,  our  atfys^ 
for  any  information  required  for  the  suit 

"  Of  course  we  bear  all  the  expenses. 
"  Very  Rero't, 

"  (Signed)  CSbcas.  B.  Foont,  Jhrm." 

"  ComcsBCiAL  Bahx,  CnrcraKATi,  O., 

"Fa.  20,  1880. 
"  Mess.  Winslow,  Lanier  &  Co.,  New  York. 

"  Gents:  Your  fayor  of  the  19th  inst  is  aft 
hand.  I  will  thank  you  to  send  the  note  and 
mortgage  of  John  Nash  to  Judge  Ranney,  of 
Cleyeland,  in  accordance  with  the  terms  of  mj 
letter  of  the  10th  of  Dec. 

"  Very  Resp't, 

"(Signed)         Cbaa.  ^.Twim,  Hw^.' 
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In  acoordanoe  with  these  direotiODs  the  note 
and  mortgage  were  sent  to  Mr.  Ranney,  who 
b^an  this  suit  for  the  foredoBore  March  19. 
1880.  Both  Nash  and  his  wife  answered  the 
bfUl,  denying  that  the  plaintiffs  were  the  hold- 
ers and  owners  of  the  note,  and  claiming  that 
if  they  were  they  took  them  subject  to  all  de- 
fenses which  would  have  been  good  against 
Colville,  the  payee  and  mortgagee,  and  that  the 
amount  realized  from  the  s^e  of  the  property 
ooyered  by  the  $7,000  mortgage  should  be  al- 
towed  as  a  credit  on  the  other. 

The  circuit  court  sustained  this  defense  and 

Sye  a  decree  accordingly.  From  that  decree 
Is  appeal  was  taken. 

The  facts  established  by  the  eyidence,  taken 
together,  show,  as  we  think,  that  when  the  suit 
was  b^g^  Winslow,  Lanier  &  Co.  had  such  a 
title  to  and  interest  in  the  note  and  mortgage 
as  gaye  tbem  the. right  to  sue  therefor  in  their 
own  names.  They  had  actually  discounted 
the  note  and  placed  the  proceeds  to  the  credit 
of  the  bank  in  their  genend  account,  and  it  does 
not  appear  that  this  credit  had  eyer  been  can- 
celed when  the  suit  was  brought.  But  it  is 
equally  apparent  that  they  are  not  either  in  law 
or  equi^  entitled  to  protection  as  innocent 
holders  for  yalue  against  the  defenses  of  Nash 
and  wife  to  the  note  and  mortgage  in  the  hand 
of  ColyiUe  or  the  old  bank.  As  between  the 
old  bank  and  the  new  we  entertain  no  doubt 
that  the  new  bank  is  to  be  treated  in  all  respects 
as  the  successor  of  the  old,  taking  the  assets 
that  were  turned  oyer  as  they  ttoooand  assum- 
ing the  liabilities.  All  the  knowledge  of  the 
olabankasto  the  rights  of  the  parties  to  the 
securities  transferred  is  chargeable  in  law  on 
the  new. 

The  transfer  from  the  new  bank  to  Winslow, 
Lanier  &  Co.  shows  on  its  f aoe  that  it  was  not 
made  in  the  usual  course  of  business  between 
a  western  bank  and  its  New  York  correspond- 
ent The  note,  which  was  originally  for  three 
years,  and  secured  by  mortgage,  had  less  than 
thirty  days  to  run,  and  was  payable  at  the  Cin- 
cinnati bank.  It  was  not  eyen  indorsed  by  the 
bank  in  the  usual  way,  but  instead,  a  formal 
guaranty  of  collection  and  payment,  on  a  sepa- 
rate paper,  was  sent  forward  to  take  effect  if 
the  purchase  was  made.  The  letter  acoom- 
panymg  the  papers  contained  not  a  word  of  ex- 
planation, and  eyen  before  the  maturity  of  the 
note  the  bank  began  to  giye  directions  in  respect 
to  the  course  to  be  taken  for  its  collection,  ao- 
companied  l^a  request  that  if  payment  was 
not  made  the  not^  should  not  be  charged  back 
in  account,  hut  held  "so  that  suit  can  he 
lyrought  by  you  if  necessary."  These  directions 
were  continued  after  maturity,  and  so  far  as 
appears  always  f  oUowed,  eyen  to  the  time  and 
manner  of  oommencinff  suit.  Under  these  cir- 
cumstances we  cannot  look  on  Winslow,  Lanier 
A  Co.  in  any  other  Ught  than  as  trustees  for  the 
bank,  and  proceeding  for  the  ooUection  on  its 
account;  the  ayaUs  to  be  credited  when  realized. 

In  this  court  it  was  claimed  in  argument  that 
the  transfer  was  ooUusiye  for  the  purpose  of 
creatinga  case  cognizable  by  the  Circuit  Court 
of  the  United  States,  and,  therefore,  should 
haye  been  dismissed  below  under  the  authority 
of  section  6  of  the  Act  of  March  8, 1876,  chap. 
187. 18  Stat  at  L.  470;  but  we  find  nosuffident 
evidence  to  Justify  us  in  reyersing  the  decree 
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and  sending  the  suit  back  for  a  dismissal.  The 
transfer  was  undoubtedly  made  for  the  purpose 
of  putting  it  in  the  power  of  Winslow,  Luiier 
&  Co.  to  bring  a  suit;  but  this,  for  anything 
that  now  appears  mi£^ht  as  well  haye  been  begun 
in  a  state  as  in  a  feaeral  court.  Tht?  object  of 
the  bank  seems  to  haye  been  not  to  giye  juris- 
diction to  the  courts  of  the  United  States,  but 
to  create  an  ownership  which  would  cut  off 
the  anticipated  defenses  of  the  mortgagors. 
That  of  itself  is  not  enough  to  make  it  proper 
for  the  courts  of  the  United  States  to  refuse 
to  take  jurisdiction  if  the  title  made  by  the 
transfer  is  complete,  and  such  as  will  en- 
able the  assignee  to  maintain  a  suit  in  lus  own 
name  at  all.  To  justify  a  dismissal  it  must  ap- 
pear that  the  object  was  to  create  a  case  cog- 
nizable under  the  Act  of  1875, 

TAisdttpoaesoft/ietDhole  eoM,  and  the  decree 
ie  consequently  affirmed, 
Trueoopj.    Test: 

James  H.  McKenney.  Qerk,  Sup.  Oonr^  U.  8. 


UNITED  STATES,  AppL, 
«. 
THE  MAXWELL  LAND-GRANT  COM- 
PANY;  DENVER  AND  RIO  GRANDE 
RAILWAY  COMPANY;  PUEBLO  AND 
ARKANSAS  VALLEY  RAILROAD 
COMPANY;  and  ATCHISON,  TOPEKA 
AND  SANTA  Ft  RAILROAD  COM- 
PANY. 

(See  8.  G.  Beporter*B  ed.  8S&-4BS.> 

PuUie  landed-control  of,  teeted  in  Conoreee  bff 
Oo7utttfitionr^ur%ed$€Uon  oj  courts  of  equity 
as  to  patents,  or  other  eoidenees  of  title  obtained 
from  the  United  States  by  fraud  or  mistake^ 
tatimony  must  be  dear,  unequiwKol  and  cory' 
vindnff—presumption  of  regulariiy^Mexican 
grant  to  BeauSien  and  MirandtH-iimitch 
Hon^-conflrmai^ce  by  Congress. 

•1.  It  d  w»  not  aatlfllaqtorily  appear  that  th#  grant 
of  Governor  Artnljo  of  l&ll  to  Baaublao  Rtid  Mi- 
randa, Blao©  aMKrtalntid  to  amount  to  l,Tl4,rw.e4 
acn^  wiia  of  tbttt  character  wliich^  by  the  deoreo 
of  tbe  Mexloaa  Qonx^em  ot  ll&l,  wne  U  mi  ted  to 
el^^OD  equare  Lei^ues  of  land  for  fs&ob  errantoe. 

S.  It  do«  uppoar  that.  tbouR^i  tbe  attflatlon  of 
Otjriif  raas  was  turned  to  thlft  que^tiou^  It  coutlroied 
tbo  ifnmt  JJi  the  Aot  of  Jutnj  Z],  IBfiQ.  to  the  luJl  oi- 
tent  of  thG>  botmdarlce  aa  di^cribed  in  ibd  petldon 
of  dalnuuDiia. 

8.  In  euoh  case  the  oomtB  haye  no  JurMlotton  to 
limit  the  ffraot,  ai  the  OoDstituUoii,  by  article  IV, 
sectloii  1,  vesta  the  oontrol  of  the  public  lands  in 

U.  87644  [88:  996(1. 

4  VHiUe  courts  of  eouitj  have  the  power  to  set 
aside,  cancel,  or  correct  pateota  or  other  evidences 
of  title  obtained  from  the  United  States  bj  fraud 
or  mistake,  and  to  correct  unUer  proper  droum* 
stances  such  mistakes,  this  can  onbr  oe  done  on 
speoiflo  averments  of  the  mistake  or  the  fraud,  sup> 
ported  by  clear  and  aatlsfactorv  proof. 

ft.  The  general  dootriae  on  this  subject  is  that» 
when  in  a  court  of  equity  it  is  proposed  to  set 
aside,  to  annul,  or  correct  a  written  instrument,  for 
fraud  or  mistake  in  the  execution  of  the  instru- 
ment itself,  the  testimony  on  which  this  is  don* 
must  be  clear,  unequivocal  and  convtncinff;  and  it 
cannot  be  done  upon  a  bare  preponderance  of  evW 
denoe  which  leavea  the  issue  In  doubt. 

ft.  Where  the  purpose  is  to  annul  a  patent,  a 

Ot,  or  other  formal  evidence  of  title  mnn  ib» 
ed  States,  the  respect  due  to  such  an  lnstru« 
ment,  the  presumption  that  all  the   preoedinf 

•Head  notes  by  JA-.  J-iiaeios  MnxjBE. 
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■tops  required  bf  law  had  been  obeenred,  the  Ibh 
portanoe  and  neoeasity  of  the  etabUtty  of  tttles  de- 
pendent on  these  offioial  Instnunents,  demand  that 
the  effort  to  set  them  aside  should  be  suocessfui 
only  when  the  allegations  on  which  this  attempt  is 
made  are  clearly  stated  and  fully  proved. 

7.  In  this  case  the  evidence  produces  no  oonvlc- 
tion  in  the  Judicial  mind  of  the  mistakes  or  frauds 
alleged  In  toe  bill;  and  the  decree  of  the  droutt 
court  dismissing  it  is  affirmed. 

[No.  974.] 

Argued  March,  8,  9,  10,  11,  1897.    Decided 

April  18,  1887, 

APPEAL  from  the  Circuit  Court  of  theUnited 
States  for  the  District  of  Colorado.  Afflrmed, 
The  history  and  facts  of  the  case  fullj  ap- 
I)e»ir  in  the  opinion  of  the  court. 

Meeers.  WUiiam  A.  Maarjr,  Aeet.  AUy- 
Oen.,  and  J.  A.  Bentlej-,  Special  AeeMafU, 
for  appellant. 

Messre.  Frank  Sprin^^erand  Charles  E. 
Gast,  for  appellees. 

[357]  Mr.  Justice  MUler  delivered  the  opinion  of 
the  court: 

The  case  before  ua  is  an  appeal  from  the  Cir- 
cuit Court  of  the  United  States  for  the  District 
of  Colorado. 

The  decree  from  which  this  appeal  is  taken 
dismissed  a  bill  brought  in  that  court,  by  the 
United  States  against  the  Maxwell  Land- 
Grant  Company,  the  Denver  and  Rio  Grande 
Railway  Company,  the  Pueblo  and  Arkansas 
Yulley  Railroad  Company,  and  the  Atchison, 
Topeka  and  Santa  Fe  Railroad  Company.  It 
was  brought  by  the  Attorney-Geneial  of  the 
United  States,  and  its  purpose  was  to  have  a 
decree  setting  aside  and  declaring  void  a  patent 
from  the  United  States  granting  to  Cnarles 
Beaubien  and  Guadalupe  Mirancb,  their  heirs 
and  assigns,  a  tract  of  land  described  in  a  very, 
extensive  survey,  which  is  made  a  part  of  the 
patent  It  is  stated  in  the  brief  of  the  Afsistant 
Attorney-General  in  this  court  that  the  patent 
conveys  1,714,764^A  acres  of  land,  lyin/^  part- 
ly in  the  Territoiy  or  New  Mexico  and  partly 
in  the  State  of  Colorado.  This  patent  is  dated 
May  19,  1879,  and  seems  to  be  regular  on  its 
face  in  every  particular.  The  bill  to  set  this 
patent  aside  was  filed  in  the  Colorado  Circuit 
Court  on  August  25,  1882,  which  was  a  little 
over  ^hree  years  after  the  patent  was  issued. 
Bv  virtue  of  certain  mesne  conveyances,  and 
etcher  transactions  not  necessary  to  be  recited 
here,  it  may  be  stated  that  the  title  conveyed 
by  the  patent  to  Beaubien  and  Miranda  inured 
immediately  upon  its  being  issued  to  the  bene- 
fit of  the  Maxwell  Luid-Grant  Company,  a 
corporation  which  has  the  beneficial  interest  in 
the  grant,  so  far  as  appears  in  this  record;  and 
the  contest  is  mainly  it  not  exclusively  between 

roRAi      ^^  United  States  and  that  Company. 

Looo  J  rj^^^  original  bill  filed  in  the  cose  assailed  the 
grant  mainly  upon  the  ground  that  the  patent 
was  issued  by  the  Executive  Department  of 
the  Government  upon  the  false  representations 
of  the  defendant,  the  Maxwell  Land-Grant 
Company,  and  those  whose  estate  the  Com- 
pany has  in  the  land,  and  of  whose  fraudulent 
actings  and  doings  in  the  premises  the  Com- 
pany had  notice  at  the  time  it  acquired  the 
title.  This  bill  recites  the  original  mnt  of 
January  10, 1841,  by  the  Republic  of  Mexico, 
which  It  declares  was  in  due  form  of  law,  made 
to  Beaubien  and  Miranda,  dtizena  of  said  Re- 
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pablic,  and  It  gives  the  description  of  the  land 
and  its  boundmes  which  is  here  the  sabject  of 
controversy.  The  bill  also  declares  that  said 
grant  and  the  proceedinn  had  in  regard  there- 
to were  in  due  form  of  law  and  in  accordance 
with  the  usages  and  customs  of  thai  ooontry, 
as  more  folly  appeared  by  referenoe  to  the 
grant  and  Act  ox  poasession,  copies  of  which 
were  annexed  thereto,  and  that  it  was  duly  ac- 
cepted by  the  granieea,  who  immediately  there- 
upon entered  into  poeseaaion  of  the  premises, 
and  that  they,  and  those  holding  under  them, 
have  ever  smoe  hcen  tn  the  quiet,peaoeable,  and 
exclusive  poflsession  thereof 

The  bill  then  dedsres  that  the  Surveys- 
General  of  the  Tenitory  of  New  Mexico,  un- 
der the  Act  of  1854,  made  a  report  in  fiivor  of 
this  grant;  that  on  June  21, 18d0,  the  Congress 
of  the  Uidted  States  confirmed  and  ratified  it 
as  recommended;  and  that  the  patent  waa  aft- 
erwards issued  upon  a  survey  made  by  order 
of  the  Government  under  the  instructions  of  the 
Surveyor-Genend  of  New  Mexico,  approved  by 
the  Commissioner  of  the  General  Land-Office, 
which  patent  is  made  an  exhibit  to  the  bill. 
This  orighial  biU  then  goes  on  to  charge  that 
the  survey  on  whidi  this  patent  was  issued  waa 
falsely  and  fraudulently  made,  and  that  the 
Maxwell  Land-Grant  uompany,  and  certain 
parties  who  made  this  survey  under  a  contract 
with  the  Government,  conmired  to  cheat  and 
defraud  the  Government  of  the  United  States 
by  including  a  larmr  amount  of  land  than  was 
intended  to  be  embraced  by  the  original  grant 
of  the  Republic  of  Mexico;  and  it  especially 
charged  that  about  265,000  acres;  to  wit,  all  the  .^q, 
lands  lying  and  being  in  the  County  of  Las  l'*'*! 
Animas,  in  the  State  of  Colorado,  were  fraud- 
ulently included  in  this  survey,  and  were  of 
the  value  of  $2,000,000.  The  main  purpose  of 
the  bill,  and  the  only  spedflc  preyer  for  relief, 
is  that  the  survey  may  be  declared  void  so  far 
as  it  includes  lands  within  the  State  of  Colo- 
rado, though  it  condudes  by  preying  for  gen- 
eral relief. 

It  is  quite  obvious  that  the  ground  of  relief 
set  out  In  this  bill  is  that  the  excess  of  265,000 
acres  lying  within  the  present  State  of  Colorado 
was  included  within  uie  survey  by  fnud,  and 
that  this  freud  should  be  remedied.  No  attempt 
is  mad^  in  the  bill  to  assail  the  remainder  of 
the  grant  or  to  point  out  any  reason  why  the 
patent  should  not  be  good  for  all  the  lands  in 
New  Mexico.  After  answen  had  been  filed  to 
this  bill,  and  a  large  amount  of  testimony  taken, 
there  was  filed,  on  the  5th  day  of  December, 
1883,  an  amended  bill,  which  it  is  now  insisted, 
is  substituted  for  the  orighial  bill.  In  this 
amended  bill,  for  the  first  time,  it  is  set  up,  aa 
a  ground  for  setting  asidfe  the  patent  and  sur- 
vey on  which  it  was  made,  and  having  them 
declared  void,  that,  under  the  laws  of  Mexico, 
at  the  thne  it  waa  made,  no  such  gjnnt  could 
exceed  eleven  square  leagues  to  each  individual, 
and  that  by  virtue  of  those  laws,  therefore,  the 
grant  to  Beaubien  and  Miranda  could  not  exceed 
22  leagues,  the  eouivalent  of  which  is  97,424 
acres.  The  bill  then  sets  out,  with  something 
more  of  particularity,  the  erron  supposed  to 
exist  in  the  survey  on  which  the  patent  from 
the  United  States  was  based,  and  the  frauds 
connected  with  that  survey  by  which  the  offl. 
oen  of  the  Government  wereimpoaed  upon  and 
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fore  this  amendment  was  filed;  and  it  li  strongly 
inmsted  in  the  brief  of  the  appellees,  that  the 
reason  for  filing  it  was  that  the  testimony  taken 
in  r^ffaid  to  the  fraads;  and  in  regard  to  the 
mifltakfl  of  the  offieer  of  the  Qoyemment  in 
nmninff  the  boondaries  of  the  grant,  had  failed 
to  establish  such  fraud  and  mistake. 

Answers  and  replications  were  filed  fn  due 
dme,  and  a  large  amount  of  testimony  taken, 
which,  with  the  pleadings,  documents  and  pro- 
ceedings of  the  court,  and  other  public  bodies, 
constitute  a  printed  record.of  nearly  nine  hun- 
dred pages. 

The  questions  which  are  presented  by  this 
record  and  which  demand  our  consideration 
may  be  divided  into  three: 

First  Do  the  colonisation  laws  of  Mexico, 
in  force  at  the  time  the  grant  was  made  to  Beau- 
bien  and  Miranda,  namely,  the  decree  of  the 
Mexican  Congress  of  August  18, 1824,  and  the 
general  rules  and  regulations  for  the  ooloniza- 
nonof  the  Territories  of  the  Republic  of  Mexico 
of  November  21, 1828,  render  this  grant  void, 
notwithstanding  its  confirmation  by  the  Oon- 
giess  of  the  United  Stalest 

Second.  If  the  grant  be  valid,  is  there  such  a 
mistake  in  the  survey  on  which  the  patent  of 
the  United  States  was  issued  as  Justifies  the 
court  in  setting  aside  both  patent  and  survey? 

Third.  Was  there  such  actual  fraud  in  pro- 
curing this  survey  to  be  made  and  the  patent 
to  be  issued  upon  it  as  requires  that  the  patent 
be  set  aside  and  annulledt 

As  regards  the  first  of  these  propositions,  it 
is  undoubtedly  true  that  the  decree  of  the 
Mexican  Conmss  of  1824,  in  regard  to  grants 
of  the  public  unds,  declared,by  article  12,  that, 
'*  It  shall  not  be  permitted  to  unite,  in  the  same 
hands  with  the  ru;ht  of  proper^,  more  than  one 
league  square  of  land  suitable  for  irrigation, 
four  square  ^leagues  in  superficies  of  arable 
land  without*  the  facilities  of  irrigation,  and 
six  square  leagues  in  superficies  of  gradng 
land.'^ 

It  has  been  repeatedly  decided  by  this  court 
that  it  was  the  practice  of  the  €k)vemment  of 
Mexico,  imder  that  article,  to  limit  its  grants  of 
public  lands  in  the  Territories  to  eleven  square 
leagues  for  each  individual. 

But  article  14  of  the  same  decree  speaks  of 
*'the  contracts  which  the  empresBorioi  make 
with  the  families  which  they  bring,  at  their  own 
expense,  provided  they  are  not  contrary  to  the 
laws;"  and  article  7  of  the  Rules  and  Regula- 
tions of  1828  speaks  of  "  grants  made  to  emprM' 
mxrum,  for  them  to  colonize  with  many  fami- 
lies." It  is  a  well  known  matter  of  Mexican 
hiBtory  that,  by  reason  of  there  being  vast 
qnanttties  of  unoccupied  and  unprofitable  pub- 
lic land,  owned  by  tnat  government  in  its  ter- 
ritories, contracts  were  made  with  individuals 
called  empresiaHot,  bv  which  they  were  given 
very  large  bodies  of  land  without  any  regard 
at  all  to  the  eleven  league  limitation,  in  consid- 
eration that  they  should  bring  emigrants  into 
the  conntiy  and  settle  them  upon  these  lands 
with  a  view  of  increasing  the  population,  and 
securing  the  protectioD  thus  afforded  against 
tbe  wfla  Indian  Tribes  on  the  Mexican  borders. 

There  are  many  thinss  in  the  history  of  this 
giant  to  Beaubien  andMiranda  which  would 
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seem  to  indicate  that  it  was  understood  by  the 
Mexican  authorities  to  be  a  grant  of  the  class 
Just  described. 

In  the  petition  of  Beaubien  and  IDranda  to 
(Governor  Armilo,  on  which  the  grant  was 
founded,  dated  January  8, 1841,  there  is  a  very 
animated  description  of  the  condition  of  the 
Territory  of  New  Mexico  and  its  natural  ad- 
▼antupes,  which  were  undeveloped  for  want  of 
an  industrious  population.  It  also  contains  a 
description  of  the  laiid,  by  its  boundaries,  which 
was  granted  by  the  Governor  in  compttance 
with  this  petition,  and  as  this  description  and 
its  true  oonstruction  is  the  fouiidation  Ot  the 
controversy  in  this  suit  with  regard  to  the  ao* 
'cunwcy  of  the  surveys,  it  is  given  here: 

"  llie  tract  of  land  we  petition  for  to  be  di* 
vided  equally  between  us  commences  below 
the  Junction  of  the  Ravado  River  with  the  Colo- 
rado, and  in  a  direct  line  towards  the  east  to 
the  first  hills,  and  from  there  running  parallel 
with  said  River  Colorado  in  a  northerly  direc- 
tion to  opposite  the  point  of  the  Ufia  de  Gato, 
following  the  same  river  along  the  same  hills 
to  continue  to  the  east  of  said  Una  de  Gato 
River  to  the  summit  of  the  table  land  (mesa); 
from  whence,  tumine  northwest  to  follow 
along  said  summit  until  it  reaches  the  top  of  the 
mountain  which  divides  the  waters  of  the  rivers 
running  towards  the  east  from  those  running 
towards  the  west,  and  from  thence  foUowinjg; 
the  line  of  said  mountain  in  a  southwardly  di- 
rection until  it  intersects  the  first  bills  south  of 
the  Rayado  River,  and  following  the  summit 
of  said  hills  towards  the  east  to  the  place  of 
beginning." 

The  autiioritative  grant  of  Governor  Armijo, 
dated  three  days  later,  is  hi  the  following  lan- 
guage: 

"Sauta  M,  Jiwitia»yll,1841. 

*'In  view  of  the  request  of  the  petitioners, 
and  what  they  state  uierein  being  apparent, 
this  government,  in  conformity  with  law,  has 
seen  proper  to  grant  and  donate  to  the  indi- 
viduals subscribed  the  land  therein  expressed,  in 
order  that  they  make  the  proper  use  of  it  which 
the  law  allows.  "  At^mijo." 

Looking  to  this  question  of  the  nature  of  the 
grant,  as  to  whether  it  was  an  ordinary  grant, 
It  appears  bv  the  record  that  Beaubien  made 
application  in  April,  1844,  to  the  Governor  of 
the  Department,  stating  that  a  curate  named 
Martinez  was  seeking  to  invade  and  dispute  the 
rights  of  the  said  Beaubien  and  Miranda  in  a 
put  of  the  lands  included  in  their  grant.  In 
this  petition,  remonstrating  against  a  recognition 
of  the  claim  of  Martinez  which  had  been  made 
by  the  territorial  government,  he  says: 

"  And  not  only  does  the  suspension  of  labor 
on  those  lands  injure  us.  for  the  reason  of  hav- 
ing incurred  heavy  expenses,  but  also  a  consid- 
erable number  of  families  and  industrious  men, 
who  are  willing  and  ready  to  settie  upon  those 
lands,  and  to  whom  we  have  given  lands,  a  list 
of  which  individuals  I  accompany  in  order  that 
Your  Excellency,  seeing  their  number,  may  de- 
termine what  may  be  proper." 

This  shows  that  the  grantees  were  engaged 
in  settling  families  within  the  boundaries  of 
their  eranl 

Thu  matter  was  referred  to  the  Department- 
al Assembly,  who  made  a  report  upon  the 
subject,  confirming  the  grant  of  the  Cfovemor 
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■tepe  required  bf  law  had  been  obierved,  tlie  fat- 
portanoe  and  neoeasity  of  the  stability  of  ttttos  do- 
pendent  on  these  otBoial  InstrumentB,  demand  that 
the  effort  to  set  them  aside  should  be  suooessful 
only  when  the  allegations  on  whioh  this  attempt  is 
made  are  clearly  s&ted  and  fully  proved. 

7.  In  this  case  the  evidence  produces  no  oonvio- 
tion  in  the  iudiclal  mind  of  the  mistakes  or  frauds 
alleged  In  the  bill;  and  the  decree  of  the  droutt 
court  dlamisBing  it  is  affirmed. 
[No.  974.] 
Argwd  March  S,  9,  10,  12,  18S7,  Decided 
April  IS,  18S7. 

APPEAL  from  the  Circuit  Court  of  theUnited 
States  for  the  District  of  Colorado.  AMrmed. 
The  history  and  facts  of  the  case  fully  ap- 
pe»ir  in  the  opinion  of  the  court. 

Meetre.  Wililsun  A.  Maorj',  Aui,  Atty- 
Oen.,  and  J.  A*  Bentlej-,  Special  AeeisUifU, 
for  appellant. 

Messre.  Fnuik  Sprini^rand  Charles  E. 
Gast,  for  appellees. 

Mr,  Justice  Miller  delivered  the  opinion  of 
the  court: 

The  case  before  os  is  an  appeal  from  the  Cir- 
cuit Court  of  the  United  States  for  the  District 
of  Colorado. 

The  decree  from  which  this  appeal  is  taken 
dismissed  a  bill  brought  in  that  court,  by  the 
United  States  against  the  Maxwell  Land- 
Grant  Company,  the  Denver  and  Rio  Grande 
Railway  Company,  the  Pueblo  and  Arkansas 
Yuiley  Railroad  Company,  and  the  Atchison, 
Topeka  and  Santa  F6  Railroad  Company.  It 
was  brought  by  the  Attomey-Geneial  of  the 
United  States,  and  its  purpose  was  to  have  a 
decree  setting  aside  and  declaring  void  a  patent 
from  the  United  States  mntmg  to  Charles 
Beaubien  and  Guadalupe  MirancU,  their  heirs 
and  assigns,  a  tract  of  land  described  in  a  very, 
extensive  survey,  which  is  made  a  part  of  the 
patent  It  is  stated  In  the  brief  of  the  Assistant 
Attomey-Gkneral  in  this  court  that  the  patent 
conveys  l,714,764Tftrtr  acres  of  land,  lyin/^  part- 
ly in  uie  Territory  oi  New  Mexico  and  partly 
in  the  State  of  Colorado.  This  patent  is  dated 
May  19,  1879,  and  seems  to  be  regular  on  its 
face  in  every  particular.  The  bill  to  set  this 
patent  aside  was  filed  in  the  Colorado  Circuit 
Court  on  August  25,  1882,  which  was  a  little 
over  %ree  years  after  the  patent  was  issued. 
Bv  virtue  of  certain  mesne  conveyances,  and 
etcher  transactions  not  necessary  to  be  recited 
here,  it  may  be  stated  that  the  title  conveyed 
by  the  patent  to  Beaubien  and  Miranda  inured 
iui mediately  upon  its  being  issued  to  the  bene- 
fit of  the  Maxwell  Land-Grant  Company,  a 
corporation  which  has  the  beneficial  interest  in 
tlic  gnmt,  so  far  as  appears  in  this  record;  and 
the  contest  is  mainly  it  not  exclusively  between 
the  United  States  and  that  Company. 

The  original  bill  filed  in  the  case  assailed  the 
grant  mainly  upon  the  ground  that  the  patent 
was  issued  by  the  Executive  Department  of 
the  Government  upon  the  false  representations 
of  the  defendant,  ihe  Maxwell  Land-Grant 
Company,  and  those  whose  estate  the  Com- 
pany has  in  the  land,  and  of  whose  fraudulent 
actings  and  doings  in  the  premises  the  Com- 
pany had  notice  at  the  time  it  acquired  the 
title.  This  bill  recites  the  original  mnt  of 
January  10, 1841,  by  the  Republic  of  Mexico, 
which  it  declares  was  in  due  form  of  law,  made 
to  Beaubien  and  Miranda,  citizens  of  said  Re- 
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pablic,  and  It  gives  the  descripti<Mi  of  tiie  land 
and  its  boundmes  which  is  here  the  sabject  of 
oontroversy.  The  bill  also  declares  that  said 
grant  and  the  proceedinn  had  in  regard  there- 
to were  in  due  form  of  law  and  in  accordance 
with  the  ussges  and  customs  of  the!  ooontiT, 
as  more  f ulfy  appeared  by  reference  to  the 
grant  and  Act  of  poasesslon,  copies  of  which 
were  annexed  thereto,  and  that  it  was  duly  ac- 
cepted by  the  framees,  who  immediately  there- 
upon entered  mto  poeseasion  of  the  premises, 
and  that  th^,  and  those  holding  under  them, 
have  ever  ainoe  been  In  the  quiet,peaoeaMe,  and 
exclusive  possession  thereof 

The  bill  then  declares  that  the  Surveyor- 
General  of  the  Territory  of  New  Mexico,  un- 
der the  Act  of  1864,  made  a  report  in  favor  of 
this  grant;  that  on  June  21, 18(i0,  the  Congress 
of  the  United  States  oonlhrmed  and  ratified  it 
as  recommended;  and  that  the  patent  was  aft- 
erwards issued  upon  a  survey  made  by  order 
of  the  Government  under  the  instructions  of  the 
Surveyor-General  of  New  Mexico,  approved  by 
the  Commissioner  of  the  Genial  lAnd-Office, 
which  patent  is  made  an  exhibit  to  the  bill. 
This  onginal  biU  then  goes  on  to  charge  that 
the  survey  on  which  this  patent  was  issued  waa 
falsely  and  fraudulently  made,  and  that  the 
Maxwell  Land-Grant  Company,  and  certain 
parties  who  made  this  survey  under  a  contract 
with  the  Government,  conspired  to  cheat  and 
defraud  the  Government  of  the  United  States 
by  includmff  a  lamr  amount  of  land  than  waa 
intended  to  be  embraced  by  the  original  grant 
of  the  Republic  of  Mexico;  and  it  espeoally 
charged  that  about  266,000  acres;  to  wit,  all  the 
lands  lying  and  being  in  the  County  of  Laa 
Animas,  in  the  State  of  Colorado,  were  fraud- 
ulently included  in  this  survey,  and  were  of 
the  value  of  $2,000,000.  The  main  purpose  of 
the  bill,  and  the  only  spedflc  prayer  for  relief, 
is  that  the  survey  may  be  dedared  void  so  far 
as  it  includes  lands  within  the  State  of  Colo- 
rado, though  it  concludes  by  praying  for  gen- 
eral relief. 

It  is  quite  obvious  that  the  ground  of  relief 
set  out  In  this  bill  is  that  the  excess  of  266,000 
acres  lying  within  the  present  State  of  Colorado 
was  included  within  uie  survey  by  fraud,  and 
that  this  fraud  should  be  remedied.  No  attempt 
is  mad^  in  the  bill  to  assail  the  remainder  of 
the  grant  or  to  point  out  any  reason  why  the 
patent  should  not  be  good  for  all  the  lands  in 
i^ew  Mexico.  After  answers  had  been  filed  to 
this  bill,  and  a  large  amount  of  testimony  taken, 
there  was  filed,  on  the  6th  day  of  December, 
1883,  an  amended  bill,  which  it  is  now  insisted, 
is  substituted  for  the  original  bill.  In  this 
amended  bill,  for  the  first  time,  it  is  set  up,  an 
a  ground  for  setting  asidfe  the  patent  and  sur- 
vey on  which  it  was  made,  and  having  them 
declared  void,  that,  under  liie  laws  of  Mexico, 
at  the  time  it  was  made,  no  such  grant  could 
exceed  eleven  square  leagues  to  each  individual, 
and  that  by  virtue  of  those  lavra,  therefore,  the 
mnt  to  B^ubien  and  Miranda  could  not  exceed 
22  leagues,  the  eouivalent  of  which  is  97,424 
acres.  The  bill  tiien  sets  oat,  with  something 
more  of  particularity,  the  errors  supposed  to 
exist  in  the  survey  on  which  the  patent  from 
the  United  States  was  based,  ana  the  frauds 
connected  with  that  survey  l^  which  the  oflft- 
cers  of  the  Government  werempoaed  upon  and 
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induced  to  Isae  the  pttent  Kudi  of  the  tes- 
timony, and  perhaps  most  of  it,  was  tsken  be- 
fore this  amendment  was  filed;  ud  it  is  strongly 
insisted  in  the  brief  of  the  appeQees,  that  the 
reason  for  filing  it  was  that  the  testhnony  taken 
in  regard  to  the  frauds;  and  in  regard  to  the 
mistake  of  the  officer  of  the  Qoyemment  in 
nmninff  the  boundaries  of  the  grant,  had  failed 
to  establish  such  fraud  and  mistake. 

Answers  and  replications  were  filed  fn  due 
time,  and  a  large  amount  of  testimony  taken, 
[880]  which,  with  the  pleadings,  documents  and  pro- 
ceedings of  the  court,  aim  other  public  bodies, 
constitute  a  printed  record.of  nearly  nine  hun- 
dred pages. 

The  questions  which  are  presented  by  this 
record  and  which  demand  our  consideration 
may  be  divided  Into  three: 

First  Do  the  colonization  laws  of  Mexico, 
in  force  at  the  time  the  grant  was  made  to  Beau- 
blen  and  Miranda,  namely,  the  decree  of  the 
Mexican  Congress  of  Au^t  18, 1824,  and  the 
mieral  rules  and  regulations  for  the  coloniza- 
non  of  the  Territories  of  the  Republic  of  Mexico 
of  November  81, 1828,  render  this  grant  void, 
notwithstanding  its  confirmation  by  the  Con- 
gress of  the  Umted  States? 

Second.  If  the  grant  be  valid,  Is  there  such  a 
mistake  in  the  survey  on  which  the  patent  of 
the  United  States  was  issued  as  justifies  the 
court  in  setting  aside  both  patent  and  survey? 

Third.  Was  there  such  actual  fraud  in  pro^ 
curing  this  survey  to  be  made  and  the  patent 
to  be  issued  upon  it  ss  requires  that  the  patent 
be  set  aside  and  annulled? 

As  regards  the  first  of  these  propositions,  it 
is  undoubtedly  true  that  the  decree  of  the 
Mexican  Coneress  of  1824,  in  regard  to  grants 
of  the  publiclands,  declared,by  article  12,  that, 
"  It  shall  not  be  permitted  to  unite,  in  the  same 
hands  with  the  ru^ht  of  proper^,  more  than  one 
league  square  of  land  suitable  for  irrigation, 
four  square  .leagues  in  superficies  of  arable 
land  without'  the  facilities  of  irrigation,  and 
six  square  leagues  In  superficies  of  grazing 
land.'' 

It  has  been  repeatedly  decided  by  this  court 
that  it  wss  the  practice  of  the  €k)vemment  of 
Mexico,  under  that  article,  to  limit  its  grants  of 
piblic  lands  in  the  Territories  to  eleven  square 
leagues  for  each  individual. 

But  article  14  of  the  same  decree  speaks  of 
*'  the  contracts  which  the  tmpre9u/rio%  make 
with  the  families  which  they  bring,  at  their  own 
expense,  provided  thev  are  not  contrary  to  the 
laws;"  and  article  7  of  the  Rules  and  Regula- 
tions of  1828  spei^  of  "  grants  made  to  empre^ 
9a/rio$,  for  them  to  colonize  with  many  fami- 
lies. **  It  is  a  well  known  matter  of  Mexican 
histoiT  that,  l^  reason  of  there  being  vast 
quantities  of  unoccupied  and  unprofitable  pub- 
nc  land,  owned  by  tnat  government  in  its  ter- 
[8611  xitories,  contracts  were  made  with  individuals 
called  empreuaHo9,  bv  which  they  were  given 
very  large  bodies  of  land  without  any  regard 
at  all  to  the  eleven  league  limitation,  in  consid- 
eration that  they  should  bring  emigrants  into 
the  country  and  settle  them  upon  these  lands 
with  a  view  of  Increasing  the  population,  and 
securing  the  protection  thus  afforded  against 
the  wfla  Indian  Tribes  on  the  Mexican  borders. 

There  are  many  thinss  In  the  histoiy  of  this 
grant  to  Beaubmi  and  Miranda  which  would 
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seem  to  indicate  that  it  wss  understood  by  the 
Mexican  authorities  to  be  a  grant  of  the  class 
Just  described. 

In  the  petition  of  Beaubien  and  Dfiranda  to 
Governor  Armilo,  on  which  the  grant  was 
founded,  dated  January  8, 1841,  there  is  a  very 
animated  description  of  the  condition  of  the 
Territory  of  New  Mexico  and  its  natural  ad- 
vantages, which  were  undeveloped  for  want  of 
an  inoustrious  population.  It  also  contains  a 
description  of  the  laiid,  by  its  boundaries,  which 
was  granted  by  the  Governor  In  compliance 
with  ibis  petition,  and  as  this  description  and 
its  true  construction  is  the  foundation  c^  the 
controversy  in  this  suit  with  regard  to  the  so* 
curagr  of  the  surveys,  it  is  given  here: 

"  "rtie  tract  of  land  we  petition  for  to  be  di- 
vided equally  between  us  commences  below 
the  Junction  of  the  Bayado  Biver  with  the  Colo- 
rado, and  in  a  direct  line  towards  the  east  to 
the  first  hills,  and  from  there  running  parallel 
with  said  Biver  Colorado  in  a  northerly  direc- 
tion to  opposite  the  point  of  the  XJfia  de  Gato, 
following  the  same  river  along  the  same  hills 
to  continue  to  the  east  of  said  Ufia  de  Gkito 
Biver  to  the  summit  of  the  table  land  {me9a)\ 
from  whence,  turnine  northwest  to  follow 
along  said  summit  untillt  reaches  the  top  of  the 
mountain  which  divides  the  waters  of  the  riven 
running  towards  the  east  from  those  running 
towards  the  west,  and  from  thence  following 
the  line  of  said  mountain  in  a  southwardly  di- 
rection until  it  intersects  the  first  hills  south  of 
the  Bayado  Biver,  and  following  the  summit 
of  said  hills  towards  the  east  to  the  place  of 
beginning." 

The  authoritative  grant  of  Governor  Armijo, 
dated  three  days  later,  is  in  the  following  Ian* 
guage: 

••Sauta  M,Jiwi wary  11, 1841. 

*'In  view  of  the  request  of  the  petitioners, 
and  what  they  state  Uierein  being  apparent, 
this  government,  in  conformity  with  law,  has 
seen  proper  to  grant  and  donate  to  the  indi- 
viduals subscribed  the  land  therein  expressed,  in 
order  that  they  make  the  proper  use  of  it  which 
the  law  allows.  **  Ai^^iLio." 

Looking  to  this  question  of  the  nature  of  the 
mnt,  as  to  whether  it  was  an  ordinary  grant. 
It  appears  by  the  record  that  Beaubien  made 
application  in  April,  1844,  to  the  Governor  of 
the  Department,  stating  that  a  curate  named 
Martinez  was  seeking  to  invade  and  dispute  the 
rights  of  the  said  Beaubien  and  Miranda  in  a 
put  of  the  lands  included  in  their  grant.  In 
this  petition,  remonstrating  against  a  recognition 
of  the  claim  of  Martinez  which  had  been  made 
by  the  territorial  government,  he  says: 

"  And  not  only  does  the  suspension  of  labor 
on  those  lands  injure  us»  for  the  reason  of  hav- 
ing incurred  heavy  expenses,  but  also  a  consid- 
erable number  of  families  and  industrious  men, 
who  are  willing  and  ready  to  settle  upon  those 
lands,  and  to  whom  we  have  given  lands,  a  list 
of  which  individuals  I  accompany  in  order  that 
Your  Excellency,  seeing  their  number,  may  de- 
termine what  may  be  proper." 

This  shows  that  the  grantees  were  engaged 
in  settb'ng  families  within  the  boundaries  of 
their  erant 

Thu  matter  was  referred  to  the  Department- 
al Assembly,  who  made  a  report  upon  the 
subject,  confirming  the  grant  of  the  Cfovemor 
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States  by  the  Treaty  of  Guadalupe  Hidalgo,  of 
eighteen  hundred  and  forty-eight,  denoting  tlie 
yariouB  grades  of  title,  with  ms  decision  as  to 
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the  validity  or  invalidity  of  each  of  the  

under  the  laws,  usaires,  and  customs  of  the 
country  hctore  its  cession  tc  tho  United  States." 
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United  States  wamfB, 


9M 


ontballBiicCtba 

IfilU.  s. 


1886L 


Ukitbd  Statkb  y.  Maxwkll  Lahd-Oraht  Co. 


I»ff-88S 


In  the  present  case  the  Snirevor-Qeuend  had 
before  him,  not  only  the  original  grant  of 
Annijo  to  Beaubien  and  Miranda,  but  he  had 
the  record  of  the  Juridical  possession  delivered 
to  the  orantees,  according  to  the  laws  of  Mexi- 
co on  uiat  subject*  made  by  the  Justice  of  the 
peace,  Comelio  Vigil,  accompanied  by  a  map 

[869]  QF  disefio,  laying  down  with  at  least  attempted 
particularity  and  precision  the  complete  bound- 
aries of  this  tract  of  land.  So  that  the  Sur- 
yeyoT-General  not  only  had  the  authority  to 
determine  the  extent  of  the  grant,  as  well  as  its 
validity,  but  he  had  the  means  of  ascertaining 
it.  Upon  what  argument,  therefore,  it  can  be 
held  that  the  Surveyor-General,  with  this  en- 
tire matter  before  him,  and  with  the  means  of 
aacertainine  or  describing  with  precision  the 
extent  of  the  grant  to  these  parties,  should  be 
held  not  to  have  passed  upon  it,  but  simply 
upon  the  validity  of  the  original  transaction 
with  Armijo,  is  not  readily  to  be  perceived. 
The  Surveyor-General  was  not  certainly  of  the 
class  of  oflfoers  to  whom  would  have  been  con- 
fided by  law  the  mere  question  of  the  legal  var 
lidity  of  a  grant  made  by  a  Mexican  governor 
to  a  Mexican  citizen.  Othezs  could  &  that  as 
well  as  he  when  the  facts  were  laid  before  them. 
But  as  his  office  was  a  surveying  office,  and  was 
designed  to  ascertain  the  location  and  the  ex- 
tent of  grants  by  an  examination  of  the  maps 
and  surveys,  ana  making  new  surveys  if  neces- 
sary, a  function  pre-emmently  appurtenant  to 
his  office,  he  must  be  supposed  to  nave  reported 
upon  all  that  was  proper  for  consideration  in 
its  confirmation.  And  when  the  Congress  of 
the  United  States,  after  a  full  investigation, 
and  elaborate  reports  by  its  committees,  con- 
firmed these  grants  "  as  recommended  for  con- 
firmation by  the  Surveyor-General "  of  the  Ter- 
ritory, we  must  suppose  that  it  was  intended  to 
be  a  full  and  complete  confirmation,  as  regards 
the  l^gal  validity,  fairness,  and  honesty  ox  the 
grant,  as  well  as  its  extent.  This  is  made  the 
more  emphatic  by  the  two  or  three  cases  in 
which  the  extent  and  location  of  the  grant  are 
roedally  limited  in  the  very  Act  of  conflrma- 
tlbn,  included  in  the  same  section  and  the  sanie 
sentence. 

It  is  obsenable  that,  in  the  argument  of  the 
counsel  for  the  United  States  in  this  case,  the 
boundaries  of  this  tract  of  land  are  constantiy 
spoken  of  as  outboundaries,  within  which  a 
smaller  quantity  of  hmd  niay  be  located,  as  the 
real  grant  in  this  case.  Thia  phrase,  "out- 
boundary,"  has  its  proper  use  in  regard  to  cer- 
tain classes  of  Mexican  grants,  but  u  is  wholly 
inapplicable  and  misleading  as  referring  to  the 

IS7S]  <UM  i^^  under  consideration.  There  were 
grants  made  by  officers  of  the  Mexican  Gov- 
ernment which  were  limited  in  quantity  by  the 
terms  of  the  grant,  and  whl^  the  grantee 
might  locate  at  any  place  he  chose  inside  of  a 
much  larger  quantity  of  land  the  limits  of 
which  were  correctiy  described  as  "  outbound- 
aries." In  such  cases  the  use  of  the  term,  as 
describing  the  larger  and  greater  tract  within 
which  the  smaller  and  more  limited  quantity 
mlA^t  be  selected  bv  the  grantee,  had  its  Just 
ana  well-understood  meamng.  Grants  of  that 
dam  were  quite  numerous,  and  sometimes  half 
a  dozen  grants  to  diiferent  individuals  would 
M  made  within  the  same  outboundaries,  and 
orcadonally  there  are  cases  where  these  smaller 
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portions  must  include  a  dwelling  or  some  im> 
provement  held  by  the  grantee  at  the  timet 
The  whole  of  this  subject  is  very  well  consid* 
ered  and  explained  by  Jtutiee  Field  in  the  opin- 
ion of  thiB  court  in  the  case  of  Eamdn/  v.  U. 
3.  77  U.  S.  10  Wall  234  [19:  900].  He  says: 
"As  we  have  had  occasion  to  observe  in  several 
instances"  [referring  to  Higuerai  y.  U.  8,  73 
U.  8.  6  Wall.  828  ri8:469];il?ww  v.  U.  8.  75 
U.  S.  8  WaU.  889  [19: 805J:  "crants  of  the  pub- 
lic domain  of  Mexico,  made  by  (Governors  of 
the  Department  of  California,  were  of  thret 
kinds:  1,  grants  bj  specific  boundaries,  where 
the  donee  was  entitled  to  the  entire  tract  de- 
scribed; 3,  grants  bv  quantity,  as  of  one  or 
more  leagues  situated  at  some  designated  place, 
or  within  a  larger  tract  described  by  outbound- 
aries, where  the  donee  was  entitied  out  of  the 
general  tract  only  to  the  quantity  specified;  and 
8,  grants  of  places  by  name,  where  the  donee 
was  entitied  to  the  tract  named  according  to 
the  limits,  as  shown  by  its  settlement  and  pos- 
session, or  other  competent  evidence." 

It  is  entirely  clear  that  the  grant  to  Beaubien 
and  Miranda  was  a  grant  of  the  first  dass,  a. 
grant  by  specific  boundaries,  where  the  donee 
was  entitied  to  the  entire  tract  described. 
There  is  nothinj^  in  the  language  of  the  grant, 
nor  in  the  petition,  nor  in  anything  connected 
with  it,  nor  in  the  act  of  Juridical  pKossession,  to 
indicate  that  either  Governor  Armijo  or  Beau- 
bien and  Miranda,  or  Uie  officer  who  delivered 
the  Juridical  possession  to  them,  had  any  idea 
or  conception  that  the  grantees  were  not  to  have 
all  the  land  within  the  boundaries  established 
by  that  Juridical  i)06ses8ion.  Hence  the  idea  of 
counsel  that  there  were  only  twenty-two  square  [373] 
leagues,  or  97,424^^  acres,  grantea  within  this 
gr^  boundary  is  entirely  unsupported,  the  case 
not  being  one  of  a  grant  of  a  more  limited  quan- 
tity within  a  larger  outboundary.  While  the 
argument,  whether  sound  or  unsound,  that  the 
grant  could  only  be  upheld  for  the  twenty-two 
square  leagues,  may  be  pressed  now  M;ainst 
the  validi^  of  the  grant  in  excess  of  that 
amount,  there  was  evidentiy  no  such  thought 
in  the  minds  of  the  parties  when  it  was  made. 

It  is  not  inappropriate  here  to  allude  td  an  ar- 
gument suggeisted,  but  not  much  pressed,  by 
counsel,  that,  in  the  petition  of  Beaubien  against 
the  intrusion  of  the  priest  ^lartinez,  he  roeaks 
of  lus  owngrant  as  bein^  only  about  fifteen 
leagues.  We  think  a  critical  examination  of 
that  petition  will  show  that  he  is  speaking  of 
the  claim  of  Martinez  and  his  associates  as 
amountmg  in  all  to  about  fifteen  leagues,  and 
not  of  his  own  claim  under  the  grant. 

We  are,  therefore,  of  opinion  that  the  extent 
of  this  grant,  as  confirmed  by  Congress,  is  not 
limited  to  the  twenty-two  square  leagues,  ac- 
cording to  the  argument  of  counsel,  and  that 
the  Act  of  Congress  makes  valid  the  title  un- 
der the  patent  of  the  United  States,  unless 
proved  to  be  otherwise,  by  reason  of  error  oi 
mistake  in  tiie  survey,  or  fraud  in  its  procure- 
ment 

As  regards  the  survey  on  which  the  patent 
was  issued,  and  which  is  made  a  part  of  the 
patent,  under  the  seal  of  the  United  States  and 
the  signature  of  the  President,  it  is  to  be  ob- 
servea  that  the  evidence  shows  that  the  Gener- 
al Land-Office  made  every  effort  to  have  it  ac- 
curate.   The  survey  was  made  by  authority  of 

966 


8UFRBME  COTTKT  OF  THS  UnITBD  STATBS. 


Oct.  Txrm, 


the  oommissioDer  of  that  office,  under  the  su- 
pervision of  the  Surveyor-General  of  New 
Mexico.  A  survey  had  been  previously  made 
by  W.  W.  Griffin,  who  was  employed  by  the 
claimants  to  make  it,  because  the  then  Secre- 
tary of  the  Interior  had  declined  to  order  a  sur- 
vey. This  survey  was  completed  during  the 
year  1870,  and  though  purely  a  private  enter- 
prise and  unofficial,  the  plat  and  field  notes 
were  deposited  in  the  General  Land-Office  by 
the  claimant,  presumably  for  the  information 
of  the  Government  as  to  the  exact  location  of 
the  exterior  lines  as  claimed  by  the  owners  of 
the  grant.  The  Liand-Office  having  afterwards, 
under  the  influence,  of  the  decision  of  the  su- 

Sreme  court  in  Tameling  v.  U.  8,  FreehM  A 
7.  Co,,  9upra,  determined  that  it  was  its  duty 
to  ascertain  the  extent  of  this  grant  and  to  issue 
a  patent  for  it,  was  about  issuing  orders  to  the 
Surveyor-General  of  New  Mexico  to  have  this 
grant  surveyed,  when  it  was  suggested  by  the 
claimants  that  the  commissioner  should  adopt 
the  survuv  of  Griffin,  above  referred  to.  He, 
howey6r,aeclinad  to  pnxsue  this  course;  first,  be- 


cause he  did  not  think  it  was  a  proper  proced- 
ure; and  second,  because  be  did  not  think  thai 
the  eastern  and  northern  boundaries  had  been 
correctly  located  by  the  Griffin  survey.  The 
SurveyoivGeneral  thereupon  made  a  contract 
for  the  work  with  EUdns  and  Marmon,  and 
the  Ck)mmi8sioner  of  the  Goieral  Land-Office, 
in  approving  this  contract,  gave  his  own  direc- 
tions as  to  how  these  boundaries  should  be  lo- 
cated, and  furnished  for  the  guidimce  of  the 
surveyors  an  exphinatory  diagram.  This  sur- 
vey was  made  m  the  autumn  of  18T7.  The 
map  or  plat  of  it  is  a  part  of  the  record,  to- 
gether with  the  proofs  taken  by  the  surveyors 
to  establish  the  calls  of  the  grant  Oontests 
were  initiated  before  the  SurveyoiMGteneral 
upon  the  validity  of  this  survey  by  parties  who 
were  interested  a^inst  it,  and  the  case  was 
fully  heard  on  testimony,  which  testimony  was 
filed  with  the  Ck)mmissioner  of  the  General 
Land-Office.  He  finally  approved  the  survev* 
and  the  patent  was  issued  in  accordance  witA 
it  on  May  19,  1879. 
It  is  attempted  in  argument  here  to  point  oat 
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ffiany  errors  and  mistakes  as  objections  to  the 
accuracy  of  this  survey.  There  is  no  reason  to 
doubt  that  the  Sunreyor-General  and  the  ot&- 
cers  employed  by  him,  and  the  Commissioner 
of  the  General  Land-Office,  all  of  whom  gave 
particular  attention  to  this  survey,  were  well 
informed  on  the  subject  They  knew  that  it 
was  an  immense  tract  of  land,  that  it  would  be 
the  subject  of  grave  criticism,  and  they  knew 
[375]  more  about  it  and  were  better  capable  of  form- 
ing a  Judgment  of  the  correctness  of  that  sur- 
vey than  this  court  can  be.  We  may  add 
that,  after  all  the  research,  industrv,  and  abil- 
ity of  special  counsel  for  the  Government, 
when  the  testimony  taken  in  the  case  to  prove 
these  errors,  and  the  record  of  the  ^juridical  pos- 
session, have  been  considered  with  the  best 
judgment  that  we  can  bring  to  them,  we  are 
not  satisfied  that  the  survey  is  in  any  essential 
particular  incorrect,  but,  on  the  whole,  we  be- 
lieve that  it  substantially  conforms  to  th«.  grant 
originally  made  by  Governor  Arm! jo. 

The  principal  point  in  dispute  to  which  the 
argqment  of  counsel  has  been  addressed  is  that 
the  part  of  the  land  included  in  this  survey, 
north  of  the  present  line,  which  divides  the 
State  of  Colorado  and  the  Territory  of  New 
Hexico,  was  improperly  included  within  the 
survey.  In  other  words,  it  is  argued  that  this 
northern  line  of  the  survey  should  have  been 
run  from  the  east  to  the  west  upon  the  summits 
of  the  Raton  Mountains.  This  range  of  hills, 
rather  than  mountains,  seems  to  project  itself 
as  a  spur  from  the  great  range  running  north 
and  south  which  divides  the  waters  that  flow 
«ast  from  those  which  flow  west  Running  al- 
most due  east  as  you  ascend  along  the  foot 
of  this  ransre  of  hills,  on  their  south  side,  is  the 
stream  called  the  Colorado  River,  which  seems 
to  spring  from  the  great  mountain  range  before 
mentioned.  The  language  descriptive  of  the 
land  in  the  petition  of  Beaubien  and  Miranda, 
which  was  gnmted  and  donated  to  them  bv 
Governor  A^nijo,  as  ''therein  expressed,"  is 
as  foUows: 

"The  tract  of  land  we  petition  for  to  be 
divided  e<}uaUy  between  us  commences  below 
the  junction  of  the  Rayado  River  with  the 
Colorado,  and  in  a  direct  line  towards  the  east 
to  the  first  hills'*  (about  which  there  does  not 
seem  to  be  much  difficulty),  "  and  from  there 
running  parallel  with  said  River  Colorado,  in 
s  northerly  direction  to  opposite  the  point  of 
the  Ufia  de  Gato,  following  the  same  river 
along  the  same  hiUs  to  continue  to  the  east  of 
said  ufia  de  Gato  River  to  the  summit  of  the 
table  land  (fneM\  from  whence,  turning  north- 
west, to  follow  along  said  sununit  until  it 
reaches  the  top  of  the  mountain  which  divides 
the  waters  of  the  rivers  running  towards  the 
east  from  those  running  towards  the  west,  and 
from  thence  following  the  line  of  said  moun- 
tain in  a  southwardly  direction  until  it  inter- 
im 3761  "^^^  ^®  ^^  ^^  ^^^  ^^  ^®  Rayado  River, 
■^  ^  and  following  the  summit  of  said  hills  towards 

the  east  to  the  place  of  beginning." 

Now,  it  is  this  northeastern  corner  whence 
the  course  tnms  to  the  northwest  which  is  the 
great  oabject  of  controversy,  the  line  following 
the  summit  of  the  mem,  or  table  land,  to  the 
summit  of  the  mountain.  This  part  of  the 
Colorado  River  is  a  natural  object  which  could 
not  be  mistaken  and  wbich  it  is  now  claimed  is 
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the  true  course  of  the  line,  exeept  that  it  Is  as- 
serted that  it  should  have  followed  the  summit 
of  the  Raton  Mountains,  which  are  Just  north 
of  it,  and  running  parallel  with  the  nver.  That 
ran^is  also  a  natural  object,  easily  ascertained, 
and  it  would  seem  but  reasonable  that  one  or 
the  other  of  those  objects  should  have  been  se- 
lected by  the  grantor  as  descriptive  of  the  place 
where  this  northern  line  should  be  located. 
Instead  of  this,  however,  it  is  said  to  run  to  the 
"  summit  of  the  table  land,  from  whence  turn- 
ine  northwest,  to  follow  along  said  summit" 
(which  evidently  means  the  summit  of  the 
table  land\  "until  it  reaches  the  top  of  the 
mountain. '  The  longest  hne  of  the  survey  is 
from  the  southeast  comer,  in  a  northerly  direo- 
tion,  parallel  with  the  Colorado  River;  and  if 
the  line  now  contended  for  by  appellant  was 
the  true  east  and  west  line,  it  need  only  have 
been  stated  in  the  grant  that  it  should  follow 
the  course  of  that  river  to  its  origin,  in  the  same 
mountain,  which  separates  the  waters  of  the 
rivers  running  east  and  west.  But  instead  of 
speaking  either  of  that  river  in  its  course  from 
west  to  east,  or  of  the  Raton  Mountains,  as  the 
natural  object  which  constituted  the  northerly 
boundary  of  the  grant,  it  requires  the  boundary 
line  to  leave  the  Colorado  River  at  the  junction 
of  the  Ufia  de  Gato  River  with  it,  and  continu- 
ing along  a  ranjre  of  hills.  "  to  the  east  of  the 
Ufia  de  Gato  River  to  the  summit  of  the  table 
land."  This  is  not  only  a  strong  indicaiion 
that  the  northern  boundary  was  n^  where  it  is 
claimed  to  be  by  counsel  forappeUant,  but  that 
it  was  somewhere  else;  that  it  was  not  a  range 
ofhiUs  nor  a  river  already  mentioned  in  the 
grant,  but  that  it  was  something  else  called  the 
"  summit,  of  the  table  land."  north  of  both  of  [377 
these.  Ajid  althou^to  there  is  some  contrariety 
of  opinion  about  tnis  '*  sumnui  of  the  table 
land^'  which  is  to  constitute  the  northeastern 
comer  of  the  grant,  we  are  of  opinion,  upon 
a  consideration  of  all  the  evidence  before  us, 
that  the  survey  was  located  as  nearly  in  accord- 
ance with  the  terms  of  the  grant  as  it  is  possible 
now  to  ascertain  them. 

Without  going  into  this  evidence  more  mi- 
nutely, we  are  content  to  say  that,  while  in  favor 
of  the  correctness  of  this  survey,  in  the  points 
assailed,  it  is  as  strong  or  stronger  than  that 
for  any  other  survey  which  could  be  made,  or 
which  has  been  suggested  by  the  counsel  for 
the  United  States,  we  are  very  clear  that  it  is 
not  the  province  of  this  court  to  set  aside  and 
declare  null  and  void  these  surveys  and  patents 
approved  by  the  officers  of  the  Government 
whose  duty  it  was  to  consider  them,  and  who 
evidently  did  consider  them  with  great  atten- 
tion, upon  the  mere  possibility  or  a  bare  prob- 
ability that  some  other  survey  would  more  ac> 
curately  represent  the  terms  of  the  frant. 

The  question  of  fraud  in  the  location  of  this 
survey,  which  is  about  all  the  allegation  there 
is  of  actual  fraud  in  the  title  of  the  defendants, 
is  not  deserving  of  much  consideration.  We 
are  compelled  to  say  that  we  do  not  see  any 
satisfactonr  evidence  of  an  attempt  to  commit  a 
fraud,  and  still  less  of  its  consummation.  As 
to  the  principal  officers  of  the  Government  who 
were  connected  with  that  survey,  to  wit:  the 
Commissioner  of  the  General  Luid-Office  and 
the  SurvOTor-Gencral  of  the  Territory  of  New 
Mexico,  there  is  not  the  slightest  evidence  thai 
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fhej  were  governed  by  any  fraadalent  or  im- 
proper motive  in  thefr  acts  in  regard  to  this 
8urv^,  orthattliey  displayed  an  v  leaning  to- 
wards the  grantees  in  ascertaining  the  true 
boundaries  of  the  grant.  Nor  is  there  any  seri- 
ous attack  upon  the  subordinates  of  those  offi- 
cers, or  any  of  the  persons  actiially  eneaged  in 
making  the  survey,  in  regard  to  their  nonesty 
of  purpose  or  interest  in  the  result.  The  prin- 
cipal argument  of  counsel  upon  this  subject  is 
based  upon  the  Griffin  survey,  already  men- 
tioned, which  was  deposited  by  the  claimants 
in  the  office  of  the  Surveyor-General  of  New 
Mexico.  It  is  argued,  in  the  first  place,  that 
[878]  this  survey  was  a  very  incorrect  one,  and  that  it 
included  much  more  land  than  was  granted  by 
Governor  Armilo;  secondly,  it  is  msisted  that 
in  this  respect  it  was  an  intentional  departure 
from  a  correct  survev;  and  thirdly,  that  it  was 
d^gned  and  intended  by  the  claimants  to 
impose  this  kieorrect  ana  fraudulent  survev 
upon  the  Commissioner  of  the  General  Land- 
Office  and  have  hun  issue  a  patent  for  it 

As  rmrdfl  the  first  element  of  this  allega- 
tion of  mud,  the  incorrectness  of  the  survey, 
and  that  it  included  more  land  than  the  grant 
authorized,  the  only  minute  and  careful  survey 
with  which  it  can  be  compared  is  the  one  upon 
which  the  patent  finally  issued,  and  we  must 
say.  with  the  light  we  have  upon  the  subject 
and  ihe  time  we  have  been  able  to  bestow  upon 
iUconBideration,that  it  is  by  no  means  clear  that 
the  Griffin  survey,  in  that  respect,  is  not  the 
most  correct  one.  The  defendants  here  are  not 
in  a  condition  to  contest  the  final  survey.  It 
is  their  business  and  their  duty,  having  ac- 
cepted the  patent  upon  it,  to  defend  it  But 
if  it  were  to  their  interest,  or  to  anybody's  in- 
terest, to  show  that  the  GiWn  survey  was  the 
more  correct  one,  it  seems  to  us  that  arguments 
in  its  support  would  not  be  wanting. 

In  the  second  place,  as  to  any  intentional 
fraud  on  the  part  of  Griffin  or  his  assistants  in 
the  running  of  these  boundair  lines,  there  is 
not  the  slightest  evidence.  And  lastly,  as  to  the 
charge  that  the  Maxwell  Land-Grant  Companv 
knew  this  survey  to  be  a  false  one,  and  that  it 
included  much  more  land  than  the  Company 
was  entitled  to,  but  that  they  nevertheless  eur 
deavored  to  impose  it  upon  the  Commissioner 
of  the  General  Land-Office  as  a  correct  survey, 
thei«  are  two  emphatic  answers:  first,  there  is 
no  evidence  that  they  believed  it  to  be  a  false 
survey,  and  they  only  asked,  or  seemed  to  ask, 
that  this  survey  might  be  adopted,  because  the 
Government  had  not  made,  and  would  not  then 
make,  one  for  itself,  in  order  that  they  might 
get  the  oatent  to  which  they  were  entitled; 
second,  the  commissioner  was  not  imposed  up- 
on. If  they  attempted  a  fraudulent  imposition, 
they  were  not  successful;  he  rejected  their  sur- 
vey altogether,  caused  another  one  to  be  made, 
and  pointed  out  in  his  instructions  to  those  who 
[879]  executed  the  final  survey  the  points  of  depart- 
ure from  that  made  by  Griffin,  upon  which  he 
insisted.  It  seems  unpoesible,  in  the  face  of 
these  circumstances,  to  assume  that  there  was 
anything  in  the  nature  of  fraud  perpetrated  in 
regard  to  the  Griffin  survey  and  its  effect  upon 
the  final  survey. 

The  great  Importance  of  this  case,  as  regards 
the  immense  quantity  of  land  involved  and  its 
▼alue,  idnfomd  l^  the  circumstance  of  the 
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number  of  cases  coming  before  the  courts,  i . 
which,  under  the  directions  of  the  Attorney- 
General,  attempts  are  made  to  set  aside  the  de- 
crees of  the  courts,  the  patents  issued  by  the  Gov- 
ernment, and,  in  this  case,  an  Act  of  Congress, 
seems  to  call  for  some  remarks  as  to  the  nature 
of  the  testimony  and  other  circumstances  wbicb 
will  justify  a  court  in  granting  such  relief. 
The  cases  of  thi&  character  which  have  come  to 
the  Supreme  Court  of  the  United  States  have 
been  so  few  in  number  that  but  little  has  been 
said  in  regard  to  the  general  principles  wbicb 
should  govern  their  ofecision.  There  are  de- 
cisions enough  to  guide  us  in  cases  where  a 
patent  or  other  title  derived  directly  from  the 
Government  has  been  questioned  in  a  collateral 
proceeding  brought  to  enforce  that  title  or  to 
assert  a  defense  under  it;  but  the  distinction 
between  this  class  of  cases,  in  which  all  the 
presumptions  are  in  favor  of  the  validity  of 
the  title,  and  in  regard  to  which  a  wise  policjr 
has  forbidden  that  uiey  shotdd  be  thus  attacked, 
and  those  like  the  present,  in  which  an  action 
is  brought  in  a  court  of  chancery  to  vacate,  to 
set  aside,  or  to  annul  the  patent  itself,  or  other 
evidence  of  title  from  the  United  States,  is  very 
obvious.  In  either  case,  however,  the  deliberate 
action  of  the  tribunals  to  which  the  law  com- 
mits the  determination  of  aU  preliminary  ques- 
tions and  the  control  of  the  processes  by  which 
this  evidence  of  title  is  issued  to  the  grantee, 
demand  that  to  annul  such  an  instrument  and 
de^o.  oy  the  title  claimed  under  it,  the  facts  on 
which  this  action  is  asked  for  must  be  clearly 
estabUdied  by  evidence  entirely  satisfactory  to 
the  court,  and  thai  the  case  itself  must  be 
within  the  class  of  causes  for  which  such  an 
instrument  may  be  avoided.  U,  8.  v.  Tbroek- 
martan,  88  U.  B.  81  [25:  981. 

In  the  case  of  Uhited  Aom  t.  BUme.  89  U. 
S.  2  Wall.  626  [17:  786],  this  court  said:  "A 
patent  is  the  highest  evidence  of  title,  and  is 
conclusive  as  against  the  Government,  and  all 
claiming  under  junior  patents  or  titles,  until  it 
is  set  aside  or  annullea  by  some  judicial  pro- 
ceeding. In  England  this  was  originally  oone 
by  9cire  faciM^  but  a  bill  in  chancery  is  found 
a  more  convenient  remedy."  Tins  was  a 
chancery  proceeding  to  set  aside  a  patent  for 
land* 

In  the  case  of  Johnson  v.  Twfdey,  80  U.  a 
18  WaU.  72  [20:  485],  the  court,  considering  the 
force  and  cbect  to  be  ffiven  to  the  acdons 
of  the  officers  of  the  Land  Department  of 
the  Government,  announces  the  doctrine  that 
their  decision,  made  within  the  scope  of  their 
authority  on  questions  of  this  kind,  is  in  gen- 
eral conclusive  everywhere,  except  when  recon- 
sidered by  way  of  appeal  within  that  depsrt- 
ment;  ana  that  as  to  the  facts  on  which  their  de- 
cision is  based,  in  the  absence  of  fraud  or  mis- 
take, that  decision  is  conclusive  even  in  oourtp 
of  justice  when  the  title  afterwards  comes  in 
question.  But  that  in  this  dass  of  cases,  as  la 
all  others,  there  exists  in  the  courts  of  equity 
the  lurisdiction  to  correct  mistakes,  to  relieve 
against  frauds  and  impositions,  and,  hi  cases 
n^ere  it  is  dear  that  those  officers  have  by  a 
mistake  of  the  law  given  to  one  man  the  land 
which  on  the  undisputed  facta  bdong  to  an- 
other, to  give  proper  relief. 

These  propositions  have  been  repeatedly  re^ 
affirmed  in  thiscourt  Mean  t.  BMiiO^  8811. 
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S.  580  [24: 8481;  MarquM  y.  FriOdeAOl  U.S.  478 
[25:  8001;  U,  k  v.  Aifierton,  102  U.  8.  872  [26: 
218];  Shtpley  y.-On^an,  91 U.  8. 880  [28:  424]. 

In  the  case  of  Atlantic  Delaine  (h,  y.  Jamet, 
94  U.8.  207  [24: 112],  Mr.  Justice  8troDg,  in  de- 
livering the  opiAionof  the  court,  said,  in  regard 
to  the  power  of  courts  of  equity  to  cancel  pri- 
yate  contracts  between  individuals:  "  Cancel- 
ing an  executed  contract  is  an  exertion  of  the 
most  extraordinary  power  of  a  court  of  equi^. 
The  power  ought  not  to  be  exercised  except  in 
a  clear  case,and  never  for  an  alleged  fraud,  un- 
less the  fraud  be  made  clearly  to  appear;  never 
for  alleged  false  representations,  unless  their 
falsity  is  certainly  proved,  and  unless  the  com- 
plainant has  been  deceived  and  injured  by 
[381]  them."  In  8tory'8  Equity  Jurisprudence,  sec- 
tion 157,  it  is  said  that  relief  will  be  granted  in 
cases  of  written  instruments  only  where  there 
is  a  plain  mistake  clearly  made  out  by  sat- 
isfactory proofs.  OhaiuMlor  Kent,  in  the  case 
of  Lfmian  v.  United  Im.  Ch.  2  Johns.  Ch.  882, 
whidi  had  reference  to  reforming  a  policy 
of  insurance,  savs:  "  The  cases  which  treat  of 
this  head  of  eouity  jurisdiction  require  the  mis- 
take to  be  maae  out  in  the  most  clear  and  de- 
cided manner,  and  to  the  entire  satisfaction  of 
the  court."  See  also  Stockbridffe  Iron  Co,  y. 
Mudaonlron  Co.  107  Mass.  290. 

We  take  the  general  doctrine  to  be  that  when 
in  a  court  of  equity  it  is  proposed  to  set  aside, 
to  annul  or  to  correct  a  written  instrument, 
for  fraud  or  mistake  in  the  execution  of  the 
instrument  itself,  the  testimony  on  which  this 
is  done  must  be  dear,  unequivocal,  and  con- 
vincing, and  that  it  cannot  be  done  upon  a  bare 
preponderance  of  evidence  which  leaves  the 
issue  in  doubt.  If  the  proposition,  as  thus  laid 
down  in  the  cases  dted,  is  sound  in  regard  to 
the  ordinary  contracts  of  private  individuals, 
how  much  more  should  it  be  observed  where 
the  attempt  is  to  annul  the  grants,  the  patents, 
and  other  solemn  evidences  of  title  emanating 
from  the  Government  of  the  United  States  un- 
der its  official  seal.  In  this  class  of  cases,  the 
respect  due  to  a  patent,  the  presumptions  that 
all  the  preceding  steps  required  by  the  law  had 
been  observed  before  its  issue,  the  immense  im- 

Sortance  and  necessity  of  the  stability  of  titles 
ependent  upon  these  official  instruments,  de- 
mand that  the  effort  to  set  them  aside,  to  annul 
them,  or  to  correct  mistakes  in  them  should 
onl^  be  successful  when  the  allegations  on 
which  this  is  attempted  are  clearly  stated  and 
fully  sustained  by  proof.  It  is  not  to  bo  ad- 
mitted that  the  titles  by  which  so  much  prop- 
erty in  this  country  and  so  many  rights  are 
held,  purporting  to  emanate  from  the  authori- 
tative action  of  the  officers  of  the  Government, 
and,  as  in  this  case,  under  the  seal  and  signa- 
ture of  the  President  of  the  United  States  him- 
self, shall  be  dependent  upon  the  hazard  of  suc- 
cessful resistance  to  the  whims  and  caprices  of 
every  person  who  chooses  to  attack  them  in  a 
court  of  Justice;  but  it  should  be  well  under- 
stood that  only  that  class  of  evidence  which 
1 382]  commands  respect,  and  that  amount  of  it 
which  produces  conviction,  shall  make  such  an 
attempt  successful 

The  case  before  us  is  much  stronger  than  the 
ordinary  case  of  an  attempt  to  set  aside  a  pa- 
tent, or  even  the  ludgment  of  a  court,  because 
It  demands  of  us  tnat  we  ahall  disregard  or  an- 
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nul  the  deliberate  action  of  the  Congress  of  the 
United  States.  The  Constitution  dedares  (arti- 
cle lY.  g  1),  that  ''TheCongress  shall  have  pow- 
er  to  dispose  of  and  make  all  needful  rules  and 
regulations  respecting  the  territory,  or  other 
property,  bdonging  to  the  United  States."  At 
the  time  that  Congress  passed  upon  the  grant  to 
Beaubien  and  Miranda,  whatever  interest  there 
was  in  the  land  claimed  which  was  not  legally 
or  equitably  their  property  was  the  property  of 
the  United  States;  and  Congress  having  the 
power  to  dispose  of  that  prop^tv,  and  having, 
as  we  understand  it,  connrmed  tbis  grant,  and 
thereby  made  such  disposition  of  it,  it  is  not 
easily  to  be  percdved  how  the  courts  of  the 
United  States  can  set  aside  this  action  of  Con* 
gress.  Certainly  the  power  of  the  courts  can 
go  no  further  than  to  make  a  construction  of 
what  Consress  intended  to  do  by  the  Act, 
which  we  have  already  considered,  confirming 
this  grant  and  others. 

In  regard  to  the  questions  oonceminf  the 
surveys,  as  to  their  conformity  to  the  oi^inal 
Mexican  grant,  and  the  frauds  which  are  as- 
serted to  have  had  some  influence  in  the  mak- 
ing of  those  surveys,  so  far  from  their  being 
established  by  that  satisfactory  and  oondusive 
evidence  which  the  rule  we  have  here  laid  down 
requires,  we  are  of  opinion  that  if  it  were  an  open 
question,  unaffected  by  the  respect  due  to  the 
official  acts  of  the  Government  upon  such  a  sub- 
ject, depending  upon  the  bare  preponderance  of 
evidence,  there  is  an  utter  failure  to  establish 
dther  mistake  or  fraud. 

For  these  reaeom  the  decree  cf  ihe  Circuit 
(hurt  i$  c^ffirmed. 
OYueoopy.   Test: 

James  H.  MoKennej,  Qerk.  Sup.  Ooiirt»U.SL 


RICHARD  R  PARKINSON,  Plff.  in  Brr.,      [281; 

e. 
UNITED  STATES. 

Oee  B.  a  Reporter^  ed.  281,  ttS.) 

Fifth  Amendment — '^ir^amcue  crime"  —  in- 
dictment^itfimfnaiion— practice, 

A  prosecution  for  aorime,  whfoh  is  punJahable 
by  imprisonment  in  the  peniteotiarT  **  for  a  period 
longer  than  one  year,*^  must  be  by  indictment, 
ana  not  by  information,  the  crime  being  ''infa* 


0 


lonffer  than  one 

ana  not  by  infoi , 

mous  **  within  the  Fif  th^Amendment. 

[No.  227.] 

Submitted  April  16, 1SS7.    Decided  April  18, 
1887. 

N  a  certificate  of  division  in  opinion  between 
the  Judges  of  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Nevada.  Beoericd, 
RemandeC 

The  case  is  sufficiently  stated  by  the  court. 

No  counsel  appeared  for  plaintiff  in  error. 

Mr.  William  A*  Maury,  Aesist.  Atif^ 
Oen.,  for  defendant  in  error. 

Mr.  Ckitf  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

This  case  comes  here  on  a  certificate  by  the 
Judges  of  the  Circuit  Court  of  the  United  States 
for  tne  District  of  Nevada,  that  they  were  op- 
posed in  opinion  on  certain  questions  which 
arose  at  the  bearing  of  a  writ  of  error  for  the 
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review  of  the  ixillngs  of  the  district  court  of  the 
district  at  the  trial  of  Richard  R.  Parkinson, 
on  an  information  by  the  district  attorney,  for 
unlawfully,  fraudulently,  and  feloniously  vot- 
ing at  an  election  for  a  representative  in  Con- 
gress from  Nevada,  and  for  unlawfully,  fraud* 
ulently,  and  feloniously  registering  his  name  as 
an  elector  quaHfled  to  vote  at  such  election. 
The  prosecution  was  under  sections  6611  and 
6512  of  the  Revised  Stotutes,  which  made  the 
offenses  charged  punishable  by  a  fine  of  not 
more  than  $500,  or  by  imprisonment  not  more 
than  three  years,  or  both.  As  the  imprison- 
ment may  be  "for  a  period  longer  than  one 
year/'  the  court  can  order  that  it  shall  be  in  the 
penitentiary.  Rev.  Stat.  §  5541.  This  makes 
the  crime  "infamous,"  within  the  meaning  of 
the  Fifth  Amendment  of  the  Constitution  of 
the  United  States,  and  the  prosecution  should 
2R21  ^^^^  \)een  by  indictment  and  not  by  informa- 
J  tion.  It  was  so  decided  by  this  court,  after 
this  case  was  certified  up  by  the  circuit  ec^irt,  in 
Exparte  WiUtm,  114  U.  S.  417  [29: 89],and  Jfoc^ 
in  V.  U.  8, 117  U.  S.  848  [29:  909].  As  the  Judg- 
ment of  the  district  court  must  be  reversed /(fr 
this  eauee,  the  questions  certified  have  become 
immaterial,  and  their  determination  unneces- 
sary in  the  final  disposition  of  the  case.  We, 
thertfore,  remand  the  ease  without  answering 
them. 
Trueoopy.   Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  8. 


'S21        JOSEPH  CHURCH  bt  al.,  Plff^.  in  Brr., 

e. 

HELEN  M.  KELSEY  et  al. 

(See  B.  C.  Beporier*8  ed.  28S-284.) 

Constitutional  law — **due  process  oflau^ — equi- 
ty jtiriedietion-^-obligation  qf  contraets^m- 
pairment  of—8tate  Gonetitution,  not  a  con- 
trad^-jurisdietion, 

1.  The  provision  of  the  Fourteenth  Amendment 
of  the  Constitution  that  a  State  ahaU  not  ^'deprive 
any  person  of  life,  liberty  or  property,  without  due 
procesB  of  law"  does  not  prevent  a  State  from  giv- 
mg  a  court  of  equity  the  power  to  hear  and  deter- 
mine a  ease  requiring  equitable  relief. 

2.  A  State  Constitution  to  not  a  oontraot  within 
the  meaning  of  that  (daose  of  the  Federal  Consti- 
tution whloh  prohibltB  the  States  from  passing 
laws  impairing  the  obligation  of  contraots. 

8.  Upon  wnt  of  error  to  a  state  court,  to  give 
this  oourt  Jurisdiction,  It  must  appear  that  the 
question  presented  was  actually  presented  to  and 
decided  by  the  oourt  below  adversely  to  the  plaint- 
iff In  &nor» 

[No.  1802.1 

Submitted  March  $8, 1SS7.    JDedded  AprQ  J18. 
1SS7. 

IN  ERROR  to  the  SupremeCourt  of  the  State 
of  Pennsylvania. 

On  motion  to  dismiss,  with  which  is  united  a 
motion  to  affirm  under  Rule  6,  sec  5.   Afhmed. 

Reported  below,  4  Cent.  Rep.  05,  which  see. 

The  case  is  sufficiently  stated  by  the  court. 

i/r.  Chapin  Brown,  for  defendants  in  er- 
ror, in  support  of  motion: 

It  does  not  appear  from  the  record  that  this 
court  has  ]uri»iiction  in  this  case.  The  only 
claim  to  any  right  asserted  under  the  Constitu- 
tion of  the  United  States  is  contained  in  the 
fifth  section  of  the  answer  of  the  defendant  be- 
low; but  no  clause  of  or  any  reference  to  any 
060 


clause  or  article  of  the  Constitution  is  set  up  in 
the  record,  and  this  should  have  been  done. 
The  oourt  is  not  able  to  see  from  the  record 
that  any  provision  of  the  Constitution  of  the 
United  States  was  relied  on  by  the  plaintiffs  in 
error,  and  that  the  right  thus  claimed  by  them 
was  denied. 

Maxwell  v.  Newbold,  59  U.  8.  18  How.  511 
(15r  505);jE;awfor  v.  TTaZJbw.  55  U.  8.  14  How. 
149  (14:  364);  Famey  v.  TowU,  1  Black,  W 
U.  8.  850  (17:  216);  Hoyt  v.  Shddon,  Id.  518 
(17:  65);  Bridge  Priprs.v.  Boboken  Go.  68  U.  S. 
1  Wall.  116  (17:  571). 

The  court  below  aid  not  in  this  proceeding 
attempt  to  try  the  title  to  land;  that  had  been 
settled  by  previous  litigation  between  the  par- 
ties in  which  the  plaintiffs  were  adjudged  to 
own  five  ninths,  and  defendants  four  ninths  of 
the  land;  but  even  had  it  done  so,  no  right  of 
the  plaintiffs  in  error,  under  the  Constitution 
of  the  United  States,  would  have  been  violated 
or  denied.  Due  process  of  law,  as  laid  down  in 
the  Constitution,  is  any  process  instituted  by 
a  State,  for  settlement  of  disputes  where  there  (a 
a  pinintiff,  defendant,  issue  joined,  a  compe- 
tent tribunal,  and  a  judgment. 

Den  V.  HobokenL,  A  I.  Co,  59  U.  8. 18 How. 
272  (15: 872);  Pearson  v.  TewdaU,  95  U.  S.  2W 
(24:  486);  Edwards  v.  EUiot,  88  U.  S.  21  Wall. 
557  (22:  492);  Pennoyer  v.  N^,  95  U.  8.  714 
(24:  565). 

Article  VH  of  the  Amendment  to  the  Consti- 
tution of  the  United  States,  relating  to  jury 
trials,  applies  only  to  courts  of  the  United 
States. 

Ediearde  v.  Elliott  and  Bsarson  t.  TewdaU, 
supra. 

Mr.  A.  Rieketts,  for  plaintiffs  in  error, 
contra: 

The  title  of  phUntiffis  in  error  was  and  im 
purely  leral.  The  conveyance  was  made  by 
Letta  Grimn  to  Charlotte  Church,  but  the  pur- 
case  money  was  wholly  paid  by  Joseph  Church, 
her  husband;  whether  the  title  is  to  be  consid- 
ered in  her  or  him  is  immaterial;  in  eitber  case 
it  was  simply  legal.  When  she  died,  whatever 
title  she  had  descended  to  her  son  and  hdr, 
subject  to  the  curtesy  of  her  husband.  Ana 
by  the  descent  thus  cast,  the  title  became  so 
vested  that  it  could  be  devested  by  a  proper  ac- 
tion at  law. 

Gilbert,  Tenuies,  18;  Co.  Litt  287  a,  §  885. 

This  is  the  law  of  Pennsylvania. 

Boey  V.  Furman,  1  Pa.  295,  800. 

The  right  to  have  and  enjoy  this  legal  title, 
unless  deprived  of  it  by  a  regular  action  at  law, 
is  a  right  which  the  Supreme  Court  of  Pennsyl- 
vania has  declared  no  power  in  the  Stale  could 
take  from  them. 

North  Pa.  CoaiOo.  v.  Snoteden,  42  Pa.  488, 
492. 

Mr.  Chirf  Justice  Waite  delivered  tiie  opin- 
ion of  the  court: 

If  we  understand  correctly  the  questions  on 
which,  it  is  claimed,  our  jurisdiction  in  this 
case  rests,  they  are:  1,  That  the  provision  in 
section  1 ,  article  XIV  of  the  Amendments  of  the 
Constitution  of  the  United  States,  that  a  State 
shall  not  "deprive  any  person  of  llfo,  liberty,  or 
property  without  due  process  of  law,"  prevents 
the  State  of  Pennsylvania  from  giving  jurisdic- 
tion to  a  court  of  equity  of  a  suit  brought  by 
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the  owner  of  an  equitable  interest  in  land  to  ee- 
tablisb  bis  ri^bts  against  fbe  bolder  of  tbe  legal 
title  because  it  deprives  tbe  bolder  of  tbe  legal 
title  of  the  riebt  to  a  trial  by  Jury  which  be  would 
have  in  a  sun  at  law;  and  2,  That,  as  the  Consti- 
tution of  a  State  is  tbe  "fundamental  contract 
made  between  tbe  collective  body  of  dlizens 
of  the  State  and  each  individual  dttzen/'  a  state 
statute  which  violates  a  State  Constitution  is  a 
"law  impairing  the  obligation  of  contracts^ 
within  the  meaning  of  that  term,  as  used  in  ar- 
ticle I,  section  10,  clause  1,  o^  the  Constitution 
of  tbe  United  States. 

Itsufficiently  appears  from  the  record  that 
the  first  of  these  questions  was  actually  pre- 
sented to  and  decided  by  the  court  below,  ad 
yerselvtotbe  claim  of  the  plaintiffs  in  error. 
That  is  sufficient  to  give  us  Jurisdiction,  but  tbe 
decision  was  so  clearly  right  that  it  is  unneces- 
sary to  keep  the  case  here  for  further  argument 
Certainly  the  provision  of  the  Constitution  re- 
ferred to  cannot  have  the  effect  of  tiding  away 
from  the  States  tbe  power  of  giving  a  court  of 
equi^  Jurisdiction  in  cases  requiring  equitable 
reliei.  It  may  be  true  that  in  Pennsylvania 
"Equity  powers  have  been  doled  out  to  the 
courts  by  the  Lenslature with  a  sparing  hand," 
but  there  is  nothing  io  the  Constitution  of  the 
United  States  which  requires  that  this  should 
always  be  so.  Tbe  suit  of  which  complaint  ia 
made  in  this  case  was  brought  to  establish  a 
trust  in  the  holder  of  tbe  legu  title,  which  from 
time  immemorial  has  been  a  proper  subject  of 
chancery  Jurisdiction.  It  is  useless  to  contend 
that  the  Constitution  of  the  United  States  pre- 
vents any  State  from  giving  a  court  of  equity 
the  power  to  hear  and  determine  such  a  case. 
This  has  not  been  doubted  in  the  courts  of 
Pennsylvania,  as  we  understand.  North  Pok. 
Coal  Co.  v.  Snowden,  42  Pa.  488,  492. 

We  cannot  find  that  the  other  question  was 
actually  presented  to  the  state  court  for  decis- 
ion. Certainly  it  cannot  be  found  in  the  rec- 
ord, in  tbe  form  it  has  been  stated  in  the  brief 
of  counsel  here.  But  if  it  had  been  no  ami- 
ment  would  be  needed  to  show  that  the  objeo> 
tion  was  not  well  taken.  A  State  Consatu- 
tion  is  not  a  contract  within  the  meaning  of 
that  clause  of  the  Constitution  of  the  Umted 
States  which  prohibits  the  States  from  pasring 
laws  impairing  the  obligation  of  contracts.  It 
Is  the  fundamental  law  adopted  by  the  people 
for  their  government  in  a  State  of  the  United 
States;  and  as  such  it  may  be  construed  and  car- 
ried into  effect  bv  the  courts  of  the  State,  with- 
out review  by  thiB  court,  except  in  cases  where 
what  is  done  comes,  or  \b  supposed  to  come,  in 
conflict  with  the  Constitution  of  tbe  United 
States.  9uch  is  not  the  claim  here,  the  only 
question  under  this  branch  of  the  case  being 
whether  the  statute  giving  Jurisdiction  to  the 
court  of  equity  hi  a  suit  under  which  the  de- 
fendants in  error  claim  title  is  in  violation  of 
the  Constitution  of  the  State. 

The  motion  to  diimisi  i$  ovorruM,  and  that 
to  affirm  granUd, 


Itneoopy.   Test: 

1 H.  MoKennej«  CStark,  Sup.  Ooort,  U.  S. 
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BOABD  OF  LiqUIDATION  v.  Samb.        284, 285 

LOUISIANA  NATIONAL  BANE,  Gar- 
nishee, Ptff.  in  Err,,  and  Appt,, 
t, 
MRS.  HATTEB  L.  WHITNEY,  Natural  Tu 
tJfixof  W.  W.  Whitnky,  M.  G.  Whitiqbi 
and  ZuLiBMB  Whitnet»  jbt  al. 


BOARD  OF  LIQUIDATION  OP  THB 

CITY  DEBT,  Appt., 

e. 

SAME. 

<8ee  8.  a  Beporter*B  ed.  28A,  SBK.) 
PraOiee—vfrit  cf  orror  and  appeal—order  to 
pay  fund  in  dieputeinto  registry  of  the  eourt, 
not  final  decree. 

An  order  to  paj  a  jhrnd  tnto  the  restotry  of  the 
ooiirt,  for  preservation  during  the  pendenoy  of  the 
lltifiratlon  as  to  its  ownership,  is  not  a  final  deorea 
for  the  purpose  of  jurisdiction  of  this  court  upon 
writ  of  error  or  appeaL 

^osT  1^,967.] 

BubmiUed  AprA  11,  1887.    Decided  April  18, 

1887, 

rl  ERROR  to  and  appeals  from  the  Circuit 
Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana. 

On  motion  to  dismiss.     Granted. 

The  case  is  sufficiently  stated  by  the  court. 

Meeere,  Thomas  J.  Semmmi,  and  Al- 
fred Qoldthwaite»  for  defendants  in  error 
and  appellees,  in  supcNort  of  motion. 

Mr.  UwuPY  O.  Miller,  for  plaintiff  in 
error  and  appellants,  contra. 

Mr.  Ohirf  Juetice  WsUte  deUvezed  the opin-     [286] 
ion  of  the  court: 

This  is  a  proceeding  beeun  May22, 1888,  by 
Mrs.  Myra  Clark  Gaines,  then  in  life,  to  subject 
a  certain  sum  of  |40,000  on  deposit  in  the  Loui- 
siana National  Bank  to  the  payment  of  a  Judg- 
ment in  her  favor  against  the  City  of  New  Or- 
leans. There  is  no  dispute  about  the  .fact  that 
the  money  in  question  was  on  deposit  when  the 
proceeding  was  begun  and  the  Bank  served 
with  process,  but  the  Board  of  Liquidation  of 
the  City  Debt  has  made  claim  to  it  as  part  of 
tbe  fund  appropriated  by  Act  No.  188  of  1880 
to  tbe  payment  and  liquidation  of  the  bonded 
debt  of  the  city.  Pendmg  the  determination  of 
the  questions  involved,  the  court,  March  16, 
1886,  ordered  the  money  paid  into  the  registry 
of  the  court  From  this  order  the  Bans  has 
appealed,  and  also  sued  out  a  writ  of  error,  and 
the  Board  of  Liquidation  has  likewise  appealed. 
The  representatives  of  Mrs.  Qaines,  wno  were 
made  parties  to  the  proceeding  after  her  death, 
now  move  to  dismiss  both  the  writ  of  error  and 
the  appeals,  because  the  order  td  be  brought 
under  review  is  not  a  final  Judgment  or  decree 
within  tiie  meanine  of  that  term  as  used  in  the 
Acts  of  Congress  givinff  this  court  Jurisdiction 
on  sppeals  and  wnts  or  error. 

We  have  no  hesitation  in  granting  the  motion. 
The  court  has  not  adjudicated  the  rights  of  the 
purties  concerned.  It  has  only  ordered  the 
fund  Uito  the  registry  of  the  court  for  pre8erva> 
tion  during  the  pendency  of  the  litigation  as 
to  its  ownership.  Such  an  order  it  has  al- 
ways been  held  is  interlocutoiy  only  and  not 
a  final  decree.    Forgay  v.  Conrad,  47  U.  S.  6 
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How.  104  £12:40(0;  Orant  y.  Phanias  /n#.  Co. 
lOOU.  &48l[87:!»8].  If  in  the  end  it  shaU  be 
found  that  the  fond  bdonn  to  the  Board  of 
Liquidation,  it  oan  be  paid  from  the  registry 
accordingly,  notwithstanding  the  rader  that 
has  been  made.  The  money  when  paid  into 
the  registiy  wHl  be  in  the  hands  of  the  court 
for  the  benefit  of  whomsoever  it  shall  in  the 
end  be  found  to  beloDS. 
Baih  ihs  appeal  ana.the  wrU  cfwror  ar$  dU- 


SuPBXiiB  OouBT  OF  THE  Uhitbd  Stateb.  Oct.  Tkbm, 

MINNBAPOLIS   AGMCULTURAL   AND  l^^^l 


Trueoopy.   Test* 

James  H.  MoKenney,  derk.  Sup.  Ck>urt»  IT.  8. 


EUGENE  L.  SULLIYAN,  Collector  of  Cus- 
toms,   POBT  OF   SaH   FbANOIBCX),    P(ff.  ffl 

e. 

ALEXANDER  BALFOUR,  st  al..  Part- 

nem  as  Balfoub,  Guthbib  &  Co. 


Qrain  bafftmanttflaetured  in  theUnUed 
reium  cf^  free  qf  duty. 


"L  Under  seotion  9  of  the  Aot  of  Oongreis  of  Feb- 
ruary 8,  ISITS,  naln  bags,  manufaotured  In  the 
United  States,  when  exported  filled  with  Amerioan 
products,  maybe  returned  to  the  United  States  free 
of  duty,  notwithstanding  such  bags  were  manufao^ 
ured  from  foreign  materiaL,  and  at  the  time  of  ex- 

Krtatlon  the  manufacturers  were  paid  a  **draw- 
ck**  for  duties  on  such  materiaL 
2.  The  provision  of  such  seotion  authorizing  the 
return  **  under  such  rules  and  regulations  as  shall 
be  prescribed  by  the  Secretary  of  the  Treasury,** 
does  not  anthorue  that  officer  to  prohibit  the  return 
unless  duties  are  paid. 

[No.  258.] 

Bubmitted  AprU  91,  1887,    Decided  AprU  96. 

1887. 

FE^ROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  California.  Af- 
finned. 

This  was  an  action  to  recover  from  the  plain- 
tiff  in  error,  as  Collector  of  the  Port  of  San 
Francisco,  certain  duties  paid  on  certain  mSn 
baffs  exported  by  defenoants  in  error,  filled, 
ana  brought  back  by  them  empty. 

The  case  is  fully  reported  below  in  10  Sawyer, 
96,  and  the  syllabi  and  opinion  in  the  same, 
19  Fed.  Rep.  678. 

Above  head  notes  by  Sawyer,  J,,  in  the  case 
as  reported  below. 

Mr.  G.  A.  Jenks,  Solicitor  Gen.,  for  plaint- 
iff in  error. 

No  counsel  appeared  for  defendants  in  error. 

Mr.  OhitfJiuUee  Walie  announced  the  de- 
cision as  follows: 

Tkieju^lgmmU  i%  ojBknMd.  Ourownviewsof 
the  case  are  so  well  presented  by  the  circuit 
lodfle  in  the  oomt  below  in  his  opinion  reported 
h  BcdfawrY.  ^«>t»n,  10 Sawy.fe;  ^.  ai9Fed. 
Rep.  678,  that  we  deem  it  unneoessaiy  to  do 
more  than  refer  to  that  opinion  for  the  nounds 
of  this  decision. 


MECHANICAL  ASSOCIATION  bt 
AppU., 

9. 

THOMAS  H.  CANFEBLD. 

(Bee  S.  OL  Beporter*B  ed.  Mfr-eOik) 

Bia  to  ettabUth  eomplainanfe  equitieein  etodt 
and  property  of  corporaUon^ormer  ae(ftuU' 
caUon-'Hirfeeiive  cont^fanee-^right  qf  eon^ 
plainant  to  redeem  pledge  <ff  ettik  to  hank-^ 


Upon  a  biU  fliod  by  the  api>«Lle&  to  eet^blisb  bis 
equities  in  the  eapital  ptt¥3k  aij<i  cf^rporsto pxopertr 
of  tbe  Miinjeapulu^  AflricuJturaJ  and  Meobankml  A^ 
aoomtion  aa  agtiinet  tbe  ekaims  of  tbe  State  National 
B&dK  It  is  hcid:  thai  a  forti^er  judgment  hv  a  ttutv 
court,  to  the  effect  that  a  conveyaaoe  by  ™o  direct 
torn  of  eaid  Aasociaiioo  wna  aoroctiTe  to  cotiver 
the  Le^al  tltio  to  tlio  complAlnaiit,  Bi  Bfrolnst  Uie 
Bank  wblcb  held  the  capital  stock  as  ^  pledge.  Is 
oonclUEdve  oa  btUweeo  the  piu'ties  and  tliofle  In  prtT- 
Ity  with  thetn  ?  that  th«  Uank  by  an  osreenieat  to 
atvdpt  Nortl)<^rn  IHictflc  liailroad  tK>iids  for  II0 
stock  did  not  rek^ase  said  plcdg«^  that  tbe  oompliiLn- 
aiit'fl  equity  under  siUd  judiifmeiit  ^oni=)isr*yl  In  a 
riffht  to  rt^e^m  the  ple^lffe  to  the  Bank,  and  that 
he  w  eutltlecl  to  enforce  hiii  fiiLJd  rig'bt  a^ain^t  cer- 
tain boldt^rt  from  the  l^nk,  who  appoar  from  tb* 
evidence  to  be  holders  with  notice  or  Ms  equity, 

[No,   17Gv] 

Argued  March  SO,  31,  XSS7,  Decided  April  18^ 

1887. 

A  PPEALfromtheCircuitCourtof  the  United 
il  States  for  the  District  of  Minnesota.  Modi- 
fled,  AMrmed,  Bemanded. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Mr.  Enmne  M.  Wilson,  for  appellants. 

Meetre.  C.  E.  Flandrao,  G^eorwb  F.  Ed- 
mnnds  and  B.  C.  Palmer,  for  appeuee. 

Mr.JaetieeMmtiheyrru  deliyered  the  opin-  [207] 
ion  of  the  court: 

The  oririnal  bill  in  this  case  was  filed  Au- 
gust 14, 1877,  by  Thomas  H.  Canfield,  a  clti- 
zen  of  the  State  of  Vermont,  against  the  Min- 
neapolis Agricultural  and  Mechanical  Associa- 
tion, a  corporation  created  under  the  laws  of 
the  State  of  Minnesota,  and  the  State  National 
Bank  of  Minneapolis,  a  corporation  orninized 
under  the  laws  of  the  United  States,  at  Minne- 
apolis, in  the  State  of  Minnesota.  Its  general 
purpose  was  to  establish  the  equities  of  the 
complainant  in  the  capital  stock  and  corporate 

Sroperty  of  the  Minneapolis  Agricultural  and 
[echanical  Association  as  against  the  claims  of 
the  State  National  Bank. 

Prior  to  the  filing  of  this  biU,  in  October, 
1878,  an  equitable  aetion  was  commenced  bj 
the  State  National  Bank  and  Ruf  us  J.  BaldT- 
wln,  its  cashier,  in  the  District  Court  of  the 
Fourth  Judicial  District  for  the  County  of 
Hennepin  and  State  of  Minnesota,  against  Can- 
field,  involving,  to  a  certain  extent,  tne  matters 
here  in  controversy.  The  proceedings  and 
lent  in  that  case  are  relied  unon  as  res 
ta  in  the  present  litigation,  and  are  con- 
clusive so  far  as  the  same  matters  aredrawn  in 
question  in  both  suits. 

The  facts  found  by  the  District  Court  in 
Minnesota,  in  the  proceeding  referred  to,  are 
substantially  as  follows: 

That  the  Minneapolis  Asricultural  and  Me- 
chanical Association  in  1871  became  a  body 
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corporate  under  the  general  laws  of  the  State 
of  Minnesota,  for  the  purpose  of  promoting  the 
agricultural  and  mechanical  arts  by  holding 
fairs  and  other  public  exhibitions,  with  a  capi- 
tal stock  of  1^.000,  divided  into  800  shares  of 
(60  each,  all  of  which  was  paid  up,  and  for 
which  certificates  were  issued;  that  the  govern- 
ment of  said  Association  was  vested  in  a  board 
of  directors  of  eleven  persons,  to  be  elected  an- 
nually bj  the  stockholders,  and  continue  in 
office  for  one  year,  and  until  their  successors 
were  elected  and  qualified;  that  said  Corpora- 
tion became  the  owner  in  fee  of  certain  de- 
scribed lands  in  the  County  of  Hennepin,  con- 
taining seventy  acres,  known  as  the  Fair 
Grounds,  on  which  it  erected  buOdlngs  and 
structures  for  the  purpose  of  accommodating 
the  fairs  which  it  proposed  to  hold,  and  for  the 
other  uses  and  purposes  contemplated  by  their 
erectioD. 

That  on  the  Idth  day  of  November,  1872, 
William  8.  "King  had  become  the  owner  of  all 
the  capital  stock  of  the  Association,  and  was 
in  possession  of  its  real  estate,  usinff  the  same 
as  his  own  individual  property,  without  inter- 
ference on  the  part  of  the  Corporation  or  its 
officers,  the  ordinary  and  lawful  business  of 
the  Corporation  havmjr  been  wholly  suspended 
and  abandoned;  that  200  shares  of  the  stock 
King  had  purchased  from  Qeorge  A.  Bradkett 
on  credit,  giving  his  notes  for  the  purchase 
money,  secured  by  a  pledge  of  the  stock  itself, 
which  notes  and  stock,  thus  pl6dfi;ed,  Brackett, 
on  April  8, 1878,  transferred  and  delivered  to 
the  State  National  Bank  of  Minneapolis  to  se- 
cure the  payment  of  a  loan  of  $10,000  made 
by  the  Bank  to  Brackett;  that  100  shares  of 
said  stock  King  had  purchased  from  one  Rich- 
ard J.  Mendenhall  on  credit,  giving  his  prom- 
issoiy  notes  for  the  payment  of  the  purchase 
money,  secured  bv  a  pledge;  of  the  stock,  which 
notes  Mendenhall  procifred  to  be  discounted 
for  his  benefit  by  the  State  National  Bank, 
transf  errinfi"  to  the  Bank  the  stock  so  pledged 
as  collateral  security. 

That  on  July  19,  1873,  King  delivered  to 
Ruf  us  J.  Baldwin  the  remaining  500  shares  of 
stock  as  collateral  security  for  his  obligation  to 
return  to  Baldwin  certain  gas  stock  of  the 
value  of  $10,000  borrowed  by  King  from  him. 
and  authorized  Baldwin  also  to  hold  the  said 
stock  as  additional  security  for  King's  notes 
held  by  the  Bank. 

That  on  August  14,  1878,  King  aflrreed  in 
writing  to  sell  to  Thomas  H.  Canneld,  the 
complainant,  the  property  known  as  the  "Fair 
Grounds,"  in  Minneapolis,  excepting  five  acres 
subscribed  to  the  stock  of  the  Minneapolis 
Harvester  Company,  for  the  sum  of  $65,000, 
payable  in  7-30  gold  bonds  of  the  Northern  Pa- 
cific Railroad  Company  at  the  rate  of  ninety 
cents  on  the  dollar,  and  the  remainder  in  notes 
of  Canfield,  pinrable  in  equal  installments  of 
one,  two.  ana  three  years  trom  date,  with  in- 
terest at  the  rate  of  10  per  cent  per  annum. 
King  agreeing  to  procure  abstracts  of  title 
complete  and  perfect  the  same,  and  execute  a* 
warranty  deed  at  as  early  a  day  as  possible; 
and  it  was  then  and  there  verbally  agreed  be- 
tween King  and  Canfield  that  King  would 
tnnsfer  all  the  capital  stock  of  the  Minneapolis 
Agricultural  and  Mechanical  Association  to 
Canfield,  and  also  procure  a  deed  of  said  prop- 
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erty  from  said  Corporation  to  Canfield;  that 
Canfield  at  the  time  of  executing  said  agree- 
ment knew  that  the  legal  title  to  the  promrty 
was  in  the  Corporation,  but  had  no  knowledce 
that  the  State  National  Bank  of  Minneapolis, 
or  Baldwin,  or  anyone  else  except  King,  had 
any  interest  in  or  daim  to  its  captal  stock. 

That  King  informed  Baldwin  of  his  agree- 
ment to  sell  the  fair  grounds  property  to  Can- 
field  and  its  terms,  and  it  was  thereupon  agreed 
between  E^ing  and  Baldwin  jKSting  for  himself 
and  the  Bank,  that  the  Bank  should  take 
$jB6,Q00  par  value  of  said  Northern  Pacific 
Railroad  bonds  to  be  paid  to  King  by  Canfield 
in  exchange  for  the  800  shares  of  stock  of  the 
Minneapolis  Agricultural  and  Mechanical  As- 
sociation held  by  the  Bank,  the  said  stock  to  be 
sent  to  the  National  Park  Bank  in  the  City  of 
New  York,  to  be  delivered  to  Canfield  upon 
Ids  delivering  at  said  Bank  to  the  order  of 
Baldwin  the  Northern  Pacific  Railroad  bonds 
to  the  amount  of  $86,000  par  value,  in  exchange 
therefor. 

That  in  pursuance  of  said  agreement,  Kinj^ 
executed  and  delivered  to  Baldwin  an  order  in 
writing  on  Canfield  for  the  delivery  of  said 
bonds,  which  was  indorsed  hj  Baldwin,  direct- 
ing the  delivery  to  the  National  Park  Bank, 
and.  on  August  22,  1873,  Baldwin  sent  the 
certificates  for  800  shares  of  the  stock,  together 
with  these  orders  to  the  National  Park  Bank, 
with  histructions  to  deliver  Xhe  stock  to  Can- 
field  on  receipt  of  the  bonds  in  exchange  there- 
for. 

That  after  the  execution  of  the  agreement  of 
August  ,14, 1873,  between  King  and  Canfield, 
King,  in  pursuance  thereof  and  for  the  pur- 
pose of  carrying  out  the  same,  caused  a  need 
to  be  executed,  in  the  name  of  the  Minneapolis 
Agricultural  and  Mechanical  Association,  for 
the  fair  grounds  property,  by  R.  J.  Mendenhall, 
Thomas  Lownr,  w .  D.  Washburn,  C.  G.  Good- 
rich. George  F.  Stevens, William  S.  King,  Levi 
Butler,  W.  W.  Eastman,W.  P.  Westfall,  Dori- 
lus  Morrison,  and  George  A.  Brackett,  who 
were  all  the  directors  of  said  Assodation,  but 
the  execution  of  this  deed  was  never  authorized 
at  or  by  any  meeting  of  said  directors,  nor  was 
any  resolution  ever  passed  by  the  said  board  of 
directors  in  reference  to  the  execution  of  the 
same,  or  authorizing  the  seal  of  the  Corpora- 
tion to  be  attached  thereto,  or  authorizing  the 
sale  or  conveyance  of  said  property  in  any  way 
to  said  Canfield,  the  said  deed  haviDg  been  exe- 
cuted by  said  parties  separately  and  at  different 
places,  wherever  said  parties  happened  to  be, 
at  the  request  of  said  Kingor  his  attorney,  for 
the  purpose  of  enabling  King  to  convey  the 

Sroperty  to  Canfield.  It  was  executed  by 
tevens  at  Utica,  in  the  State  of  New  York,  by 
Morrison  and  Brackett  in  the  City  of  New  York, 
and  by  the  other  signers  thereof  in  HeuDepin 
Counf^,  Minnesota. 

That  said  Brackett  and  said  Morrison,  at  the 
time  of  signing  said  deed,  having  objected 
thereto  on  the  ground  that  the  stock  was  held 
by  the  State  National  Bank  of  Minneapolis, 
were  informed  of  the  agreement  between  £[ing 
and  Baldwin,  whereby  the  said  stock  was  to  be 
delivered  in  exchange  for  Nortliem  Pacific 
Railroad  bonds,  and  thereupon  executed  the 
said  deed. 
That,  at  the  time  of  the  execution  thereof  by 
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Bracket!  and  Morrison,  Canfleld  was  informed 
by  Kinff  that  the  stock  of  the  Association  had 
been  left  as  colkteral  to  secure  certain  notes  at 
the  State  National  Bank  of  Minneapolis,  and 
had  been  sent  to  the  National  Park  Bank  to 
be  taken  up  by  E^ing  with  Northern  Padflc 
Railroad  bonds  to  be  r£)ei ved  by  him  from  Oan- 
fleld  under  said  agreement. 

That  on  September  12, 1878,  in  the  City  of 
New  York,  King  delivered  to  Canfleld  the  said 
deed,  together  with  a  warranty  deed  of  the 
same  property,  duly  executed  and  acknowl- 
edged oy  Kinff,  conveying  the  property  in  his 
own  name;  when  and  where  Canfleld  delivered 
to  King  the  said  |65,000  in  bonds  of  the  North- 
em  Padflc  Railroad  Company,  and  executed 
and  delivered  to  him  his  notes  for  $6,600,  as 
required  by  the  terms  of  the  agreement  of  Au- 
^st  14, 1878,  which  deeds  were,  on  October  4, 
.873,  duly  recorded  in  Hennepin  County, 
r  o  A 1 1  That  the  orders  in  writing  for  the  delivery  of 
L<f>oiJ  the  bonds  to  the  National  Park  Bank  were 
never  presented  to  Canfleld,  nor  were  any  of 
the  said  bonds  deposited  at  the  National  Park 
Bank,  nor  was  the  stock  of  the  Association  or 
any  part  of  it  ever  delivered  to  Canfleld,  but 
was  held  by  the  Bank  as  collateral  security  for 
the  payment  of  the  notes  and  the  return  of  the 
gas  sto(d^  as  hereinbefore  stated. 

ThatEjng  retained  for  his  own  use  the  rail- 
road bonds  and  Canfleld's  notes  received  under 
the  afl:reement  of  August  14,  1878,  and  that 
Canfleld,  through  inadvertency,  did  not  de- 
mand the  delivery  of  the  stock  of  the  Associa- 
tion from  Einff  at  the  time  of  the  delivery  of 
said  deed  by  King  to  him  and  the  transfer  of 
the  bonds  tad  notes  bv  him  to  King,  he.  Can- 
field,  supposing  that  the  deeds  delivered  to  him 
conveyed  a  complete  title  to  the  property. 

That  the  Minneapolis  Agricultural  and  Me- 
chanical Association  had  no  corporate  property 
except  the  said  fair  grounds,  and  that  shortly 
after  receivins  said  deeds  from  King,  Canfleld 
conveyed  to  the  Minneapolis  Harvester  Works 
Company  the  Ave  acres  excepted  out  of  the  said 

Property  by  the  terms  of  the  agreement  of 
,ugust  14,  1878,  which  said  flve  acres  had 
been  previously  to  the  execution  of  said  agree- 
ment, subscribed  to  the  stock  of  said  coinpany; 
and  that  shortly  after  receiving  his  deeds,  Can- 
fleld took  possession  of  the  grounds  and  of  the 
buildings  remaining  thereon,  and  remalDcd  in 
possession  theraof  at  the  time  of  the  decree  in 
said  suit 

Upon  these  facts  it  was  adjudged  by  the  Dis- 
trict Court  of  Minnesota  that  Caimeld,  by  virtue 
of  the  deeds  referred  tq^  acquired  no  title  to  said 
real  estate;  that  the  State  National  Bank  of 
Minneapolis  was  the  btma  Jide  holder  of  the 
whole  amount  of  the  capital  stock  as  collateral 
securitv  for  the  debts  due  to  it,  and  by  reason 
diereof  had  a  right  to  have  the  property  of  the 
Corporation  applied  to  iu  redemimon,  which 
right  was  prior  and  superior  to  any  claim  to  or 
interest  in  said  stock  or  real  estate  on  the  part 
of  Canfleld;  but  that  Canfleld,  subject  to  the 
right  and  interest  therehi  of  the  said  Bank,  war 
the  owner  in  equitr  of  the  said  stock.  Ndther 
Einff  nor  the  Mmneapolis  Agricultural  and 
Medoanical  Aasodation  were  parties  defendant 
[809]  ^  ^^^^  >Q^  u^d  the  relief,  therefore,  granted 
by  the  [Judgment  therein  was  limited  to  declar- 
ing that  the  deed  purporting  to  be  executed  by 
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the  Corporation  to  Canfleld  was  nuU  and  void 
as  against  the  State  National  Bank  of  Minneap- 
olis, and  to  directing  that  said  Judgment  be  re- 
corded in  the  office  of  the  register  of  deeds  in 
Henneplo  County,  so  that  said  deed  should  not 
thereafter  be  a  doud  upon  the  title  of  said  Cor- 
poration to  said  real  estate.  This  Judgment  was 
entered  on  March  17, 1877.  Aji  appeal  was 
taken  therefrom  to  the  Supreme  Court  of  Min- 
nesota, the  dedsion  in  which  Is  reportod  in 
Baldwin  v.  CanflOd,  26  Minn.  48. 

In  that  case  it  was  declared  by  the  court  that 
the  deed  purporting  to  be  made  by  the  Associ- 
ation was  not  the  act  and  deed  of  such  Associ- 
ation, and  therefore  did  not  convey  the  title  U> 
the  premises  in  question  to  Canfleld.  The 
court  further  said:  "  The  directors  took  no  ac- 
tion as  a  board  with  reference  to  the  sale  of  the 
premises,  or  the  execution  of  an  v  deed  thereol 
So  far  as  in  any  way  binding  the  Corporation 
is  concerned,  their  action  in  executing  the  deed 
was  a  nullity.  Thev  could  not  bind  it  by  their 
separate  and  individual  action.  Hence  it  fol- 
lows that  the  so-called  deed  is  notonly  ineffect- 
ual as  a  conveyance  of  real  property,  but 
equally  so  as  a  contract  to  convey." 

The  court  also  declared  as  follows:  "  Upon 
the  facts  found  and  tlte  preceding  condusione 
of  law,  the  plaintiffs,  as  nolders  of  the  stock, 
are  Interestea  in  the  preservation  of  the  corpo- 
rate property,  and  in  preventing  it  from  pass- 
ing out  of  the  hands  of  the  Corporation.  If 
this  is  so,  they  have  a  ri^^t  to  take  legal  meana 
to  preserve  the  property,  to  prevent  it  from  be- 
ing lost  to  the  Conwration,  or  its  value  from 
being  impaired.  If  such  value  is  practically 
impcured  by  a  cloud  upon  the  titie  of  the  Cor- 

K ration  to  real  propeity,  they  have  a  right  t4> 
ve  the  doud  removed.  Their  ownership  of 
the  stock,  dther  general  or  special,  ffives  them 
a  right  to  defend  it.  as  in  the  case  of  any  other 
property.  This  ri^x  is  paramount  to  any  right 
upon  the  part  of  King  as  the  general  owner  of 
thestock,  orof  Canfleld  aseqmtableownerof  it, 
for  the  reason  that  by  the  contract  of  pledge 
King  has  subordinated  his  rights  to  tbdrs, 
while  Canfldd's  right  to  the  stock  accrued  while 
the  stock  was  in  the  plaintiiTs  hands— while 
they  were  holding  the  certiflcales  wbidi  are  the 
evidence  of  its  ownersbto.  The  oertiflcatee 
were  not  delivered  to  Canfldd.  This  fact 
bound  him  to  take  notice  of  the  rights  of  the 
plaintiffs  as  holders  of  them  In  pledge." 

It  was  also  held  tiiat,  subject  totheririitand 
interest  of  the  plaintiffs  as  thus  deflned,  Oan> 
fldd  was  in  equi^  the  owner  of  the  whole  8(0 
shares  of  said  stock.  This  Judgment  was  not 
rendered  until  May  6, 1879. 

In  the  meantime,  tind  subsequent  to  the  ren- 
dition of  the  Judgment  in  the  District  Court  of 
the  State,  on  the  10th  of  Julv,  1877,  the  State 
National  Bank  gave  notice  of  an  intention,  on 
the  26ih  day  of  July,  1877,  to  sdl  at  public 
auction  the  800  shares  of  the  capital  stock  of 
the  Minneapolis  Agricultural  and  Mechanical 
Association  for  the  payment  of  the  Brackett 
notes  and  the  Mendenhall  notes  made  by  King. 

Said  sale  having  in  the  meantime  been  poeU 
poned,  Canfleld  Sled  the  original  bill  in  thie 
cause  against  the  Minneapolis  Agricultoral  and 
Mecbaidcal  Association  and  theState  Naticmal 
Bank  of  Minneapolis,  the  object  and  pnjer  <tf 
whidi  were,  upon  the  facts  alleged,  lo  assert 
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his  equitir  aa  owner  of  the  said  800  shares  of 
stock  ana  In  the  real  estate  of  the  Minneapolis 
Agricultural  and  Mechanical  Association,  and 
in  the  meantime  to  enjoin  the  intended  sale  o:r 
said  stock,  which  had  been  adjourned  to  Augii::t 
16, 1877.  On  September  18.  1877,  an  appno 
tion  for  an  injunction  to  restrain  the  said  sale, 
havinff  been  previously  made  and  submitted, 
was  denied;  and  on  September  16,  1877,  the 
said  sale,  originally  advertised  for  July  86, 1877, 
adjourned  to  August  16, 1877,  and  aeain  ad- 
journed to  September  16, 1877,  took  place,  and 
the  800  shares  of  capital  stock  of  the  Minne- 
apolis Agricultural  and  Mechanical  Association 
were  struck  oft  and  sold  to  one  J.  M.  Knight 
for  the  sum  of  $18,000,  that  being  the  highest 
bid  for  the  same.  This  sum  was  the  estimated 
amount  due  to  the  Bank  for  which  it  held  the 
stock  as  collateral;  the  gas  stock,  or  an  equiv- 
alent, having  in  the  meantime  been  returned. 
At  the  time  of  the  sale,  the  State  National 
Bank  executed  to  Knight  a  guaranty  of  the 
title  to  the  stock  sold. 

On  December  81, 1877,  Knight  sold  to  Dori- 
lus  Morrison  720  shares  of  his  stock  in  con- 
sideration of  $12,480.42.  Morrison  assumii  ^ 
and  agreeing  "to  pav  the  costs,  expenses,  ana 
charges  incurred  ana  to  be  incurred  in  or  about 
certam  legal  proceedinffs  instituted  in  respect  to 
the  said  shares  of  stock,  and  in  respect  to  the 
real  estate  of  said  Association,  in  which  the 
State  National  Bank  of  Minneapolis  and  R.  J. 
Baldwin  were  parties."  On  Februaiv  28, 1878. 
the  Minneapolis  Agricultural  and  Mechanical 
Association,  by  its  board  of  directors  and 
officers,  executed  a  deed  in  fee  simple  of  the 
seventv  acres  of  land  constituting  the  fair 
ffrouna  property  to  Dorilus  Morrison  and  James 
M.  Ejiight,  nine  tenths  thereof  to  the  former 
and  one  tenth  to  the  latter.  This  deed  was  ex- 
ecuted by  the  authority  of  the  board  of  direct- 
ors elected  by  Morrison  and  Kniirht.  as  sole 
stockholders,  for  that  purpose.  On  October 
22,  1878,  Morrison  conveyed  by  deed  in  fee 
simple  to  Jacob  K.  Sidle  and  Robert  B.  Lane- 
don  his  undivided  niue  tenths  of  the  said  fair 
irround  propertv ;  Morrison  also  conveyed  to 
Sidle  ana  Langaon  his  720  shares  of  the  capital 
stock  of  the  Minneapolis  Anicultural  and 
Mechanical  Association  and  Sie  guaranty  of 
title  to  the  same  by  the  State  National  Bank  of 
Minneapolis.  The  deed  to  Sidle  and  Lanedon 
on  ito  face  is  absolute,  but  the  title  was  held  by 
them  in  fact  in  trust  for  certain  persons,  as  ex- 
pressed in  written  declarations  of  trust  riven  to 
each  of  the  eestuts  que  tnutent.  The  following 
Is  a  copy  of  one  of  these  declarations: 

''MmNBAPOLiB,  October  22,  1878. 

''  Wherms,  Divers  persons  have  advanced  to 
US,  J.  K.  Sidle  and  K.  B.  Langdon,  sums  of 
money  amounting  to  twenty-nine  thousand  six 
hundred  sixty-dgnt  and  ^  dollars,  wherewith 
we  are  to  pay  oil  and  liquidate  the  indebtedness 
of  the  Northwestern  Mechanical  and  Agricult- 
ural Association  as  to  particular  matters,  and 
also  to  pay  off  certain  incumbrances  heretofore 
resting  upon  an  undivided  nine  tenths  of  the 
fair  grounds  in  the  City  of  Minneapolis,  of 
which  sum  W.  D.  Washburn,  of  said  city,  has 
advanced  twenty-five  hundred  dollars;  and 
whereas  we  have  at  this  date  received  from 
Dorilus  Morrison  and  wife  a  deed  of  the  same 
undivided  nine  tenths  of  the  said  fair  grounds, 
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the  title  to  which  is,  however,  in  litigation; 
we  therefore  agree  that,  hi  case  tiie  result  of  the 
said  litigation  shall  be  to  validate  our  title,  we 
shall,  as  soon  as  may  be  reasonable  after  one 
vear  from  the  date  hereof,  sell  said  land,  and 
from  the  proceeds  of  such  sale  pay  the  said  ad- 
vances to  the  persons  severally  making  the 
same,  with  interest  at  the  rate  of  10  per  cent 
per  annum,  if  the  sum  realized  from  such  sale 
shall  be  sufficient  to  cover  such  payment.  But 
if  the  proceeds  of  such  sale  shall  not  be  suffi- 
cient to  pay  such  advances  and  interest  in  full, 
then  we  agree  to  pay  and  apply  such  proceeds 
in  payment  of  such  advances  pro  rata  to  each 
person  in  proportion  to  the  amount  of  the  ad- 
vance by  him  made.  This  is  the  extent  of  our 
obligation  in  the  matter,  and  if  our  title  to  the 
said  land  shall  fail,  then  no  duty  or  obligation 
rests  upon  us." 

The  circumstances  in  which  the  conveyance 
to  Sidle  and  Langdon  was  made  are  shown  in 
the  proof  and  stoted  by  counsel  for  the  appel* 
lants  in  his  brief,  as  follows  : 

"In  the  year  1878  a  fair  was  held  hi  Minne- 
apolis, upon  the  same  land,  under  the  auspices 
of  another  organization,  known  as  the  Minne- 
sota Agricultural  and  Mechanical  Association. 
At  the  same  time  a  rival  fair  was  held  at  St. 
Paul.  Minneapolis,  at  a  large  expense,  secured 
the  presence  of  the  most  famous  racing  horses 
and  finest  blooded  bulls.  St.  Paul  secured  the 
attendance  of  the  President  of  the  United  Stetes 
and  staff.  The  competition  was  great  and 
costly.  As  is  not  unusual,  the  expenditures 
exceeded  the  receipts.  The  Minneapolis  defi* 
ciencv  was  $14,000  over  and  above  all  receipts 
and  large  amounte  of  private  contributions. 
This  was  due  for  labor  and  material  for  build* 
ines  on  the  grounds,  services  in  and  about  the 
faur,  premiums,  advertising,  railroad  freights, 
and  such  other  like  matters,  as  would  occasion 
the  greatest  amount  of  complaint  and  public 
reproach  if  not  paid.  It  was  claimed  that 
Morrison  was,  as  the  owner  of  the  land,  liable 
for  the  material  and  labor  bestowed  thereon, 
and  liens  were  threatened  to  be  filed  on  the 
same.  Meetings  were  held  bv  the  leading  citi- 
zens, and  it  was  at  last  agreed  that  an  amount 
of  some  $80,000  would  be  contributed,  provid* 
ing  Morrison  would  convey  his  nine  tenths  in-  [306] 
terest  in  the  land  atid  stock  to  appellants  Sidle 
and  Langdon,  in  trust  for  the  contributors,  in 
consideration  of  his  being  paid  the  money  it 
had  cost  him  and  interest,  and  of  havine  the 
taxes  paid  on  said  land,  and  of  being  relieved 
from  the  claims  against  him  on  account  of  labor 
and  material  so  furnished.  The  amoimt  of 
purchase  money  and  interest  then  amounted  to 
some  $14,000 ;  texes  due  to  over  $2,000  ;  and 
the  said  material  and  labor  for  which  it  was 
claimed  Morrison  and  the  land  were  liable  to 
some  $6,000  more,— in  all  some  $22,000.  It  was 
also  agreed  that  the  trustees  should  bear  all  ex- 
pense of  defending  the  title  against  any  litiga- 
tion involving  it.  According  to  such  amement, 
Morrison  conveyed  the  said  nine  tenths  of  said 
landandstock  tosaid  Sidleand  Langdon.and  they 
executed  a  written  acknowledgment  of  the  trust 
to  each  of  the  contributors.  This  paper  stated 
the  amount  of  each  contribution,  and  the  obli- 
gation to  sell  the  land  as  soon  as  the  title  should 
be  cleared  from  litigation,  and  pay  the  amount 
of  advance  and  10  per  cent  interest,  if  proceeds 
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"were  sufDcleDt,  and  if  not  to  pay  pro  rata.  No 
proTision  was  made  as  to  distribution  in  case  of 
m  surplus.  Such  was  either  not  contemplated, 
or  forgotten,  or,  as  is  very  probable,  it  was 
hoped  that  some  means  might  be  developed  to 
secure  the  land  for  a  public  fair  ground  for  the 
city, 

"Dorilus  Morrison  was  one  of  the  contribu- 
tortf  to  this  general  fund  to  the  amount  of 
$8,000.  There  were  also  contributions  made 
by  Famham  &  Lovejoy .  and  three  railroad  com- 
panies, ac^^egatinff  some  $6,500,  which  were 
met  by  cuums  fNB&uist  Morrison  and  the  '  Fair 
Association.'  Tne  remainder  was  contributed 
by  citizens  having  no  interest  in  the  matter,  ex- 
cept the  r^putaaon  of  the  city,  and  among 
others  appellant  Langdon  contributed  $7,000 
and  appelluit  Sidle  $2,500." 

On  Auffust  14,  1880,  the  complainant,  on 
leave,  filed  his  supplemental  and  amended  bill 
in  this  case,  u>  which  he  made  as  additional 
parties  defendant  Knight,  Morrison,  Baldwin, 
King,  Sidle,  Lancdon,  William  D.  Washburn, 
S.  W.  Farnham,  James  A.  Lovejoy,  and  Qeorg^ 
A.  Brackett,  aU  citizens  of  Minnesota.  This 
amended  and  supplemental  bill,  in  substance, 
after  recitlne  the  original  bill,  charged  that  at 
the  time  of  we  pretended  sale  of  the  800  shares 
of  the  capital  stock  of  the  State  National  Bank 
to  Knight,  the  Bank  had  no  rightful  lien  there- 
on by  way  of  pledge  for  any  unpaid  debt,  hav- 
ing in  fact  released  the  same  by  its  agreement 
with  King  to  accept  from  him  $86,000  of  the 
Northern  raciflc  Kailroad  bonds  in  satisfaction 
thereof.  It  further  charges  that  the  said  pre- 
tended sale  to  Elni^bt  was  no  sale  at  all,  but 
was  merely  a  contrivance  for  the  purpose  of 
converting  the  title  of  the  Bank  as  pledgee  into 
an  absolute  title,  in  fraud  of  the  complainant, 
and  that  consequently  Knight,  by  virtue  of  said 
sale,  acquired  no  better  title  than  that  previ- 
ously held  by  the  Bank.  It  is  further  claimed 
that  Morrison  as*  assignee  of  nine  tenths  of  the 
said  stock,  and  Sidle  and  Langdon  as  his  as- 
signees, purchased  with  full  notice  of  all  the 
equities  of  the  complainant,  and  therefore  are 
not  purchasers  in  good  faith.  The  amended 
and  supplemental  bill,  therefore,  seeks  to 
charge  Sidle,  Langdon,  and  Knight  as  holders 
of  the  legal  title  to  the  stock  and  the  property 
represented  by  it  in  trust  for  the  benefit  of  the 
complainant,  and  prays  for  an  account  and  a 
conveyance. 

The  cause  was  heard  upon  bill,  answers,  rep- 
lication, exhibits,  and  testimony,  and  a  final 
decree  was  rendered  in  favor  of  the  complain- 
ant, establishing  his  equity  as  the  owner  of  the 
stock  and  corporate  property  of  the  Minneapo- 
lis Agricultural  and  Mechanical  Association, 
subject  to  the  payment  to  James  M.  Knight  of 
the  sum  of  $569.58,  and  to  the  payment  to  Ja- 
cob K.  Sidle  and  Robert  B.  Langdon  of  the 
sum  of  $8,646.65.  From  that  decree  this  ap- 
peal is  prosecuted  by  the  defendants  below. 

It  was  argued  at  the  bar  that  Oanfield  ac- 
quired a  complete  equitable  title  to  the  real  es- 
tate of  the  Minneapolis  Agricultural  and  Me- 
chanical Association,  bv  virtue  of  the  sale  there- 
of to  him  by  King  by  tne  contract  in  writing  of 
August  14, 1878,  and  by  the  deed  in  pursuance 
thereof,  purpDrting  to  be  made  by  the  Corpora- 
tion, dated  August  15,  1878.  The  ground  of 
this  contention  is  that  in  that  negotiation  and 
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transaction  King  rightly  represented  the  Cot- 
Deration  as  its  agent,  and  that  the  deed,  if  de- 
fective to  convey  the  l^;al  title,  because  not 
formally  authorized  by  the  directon  at  a  meet- 
ing of  the  board,  was  such  as  equity  would  cor- 
rect and  reform  so  as  to  carry  into  effect  th« 
intention  of  the  parties. 

This  view  of  the  question,  however,  is  not 
now  open;  the  effect  of  that  conveyance,  both 
at  law  and  in  equity,  havinir  been  finally  ad- 
judged between  Oanfield  and  the  State  Nation- 
al Bank  by  the  Supreme  Court  of  Minnesota. 
That  judgment,  as  between  those  parties  and 
those  m  privity  with  them,  conclusively  estab- 
lishes, for  the  purposes  of  this  case,  that  the 
deed  was  void  at  law,  and  that  the  equity  of 
the  State  National  Bank  to  the  stock,  and  in  the 
land  as  a  pledge  for  the  payment  of  the  debt 
for  which  the  stock  had  been  hypothecated, 
was  superior  to  that  of  Oanfield.  We  must  as- 
sume Uierefore,  at  the  outset  of  our  present  in- 
quiry, that  at  the  date  of  the  alleged  sale  of  the 
stock  to  Eciught,  Canfield's  equity  consisted 
merely  in  a  right  to  redeem  the  pledge,  unless 
it  had  been  previously  released  by  the  Bank. 
This»  upon  tne  evidence,  we  find  not  to  be  the 
case.  The  agreement  between  the  Bank  and 
King,  claimed  to  have  that  effect,  cannot  oper- 
ate ais  such.  It  Was  an  agreement  merely  oq 
the  part  of  the  Bank  that  it  would  exchange  the 
stock  for  the  agreed  amount  of  Northern  Pa- 
cific Railroad  bonds,  to  take  effect  upon  mutual 
deliveries.  King  was  not  the  agent  of  the 
Bank  to  receive  the  bonds  from  Canfield ;  the 
title  of  the  Bank  to  the  stock  was  never  relin- 
quished by  it 

On  the  other  hand,  we  adopt  the  conclusion 
of  the  court  below  as  to  the  nature  of  the  al- 
l^ged  sale  of  the  stock  by  the  Bank  to  Knight. 
We  are  satisfied  from  the  evidence  that  it  wae 
no  sale  at  all;  nothing  was  paid  by  Knight,  and 
the  stock  was  not  delivered  to  him;  it  was  not 
in  fact  a  real  transaction.  The  legal  title  of  the 
stock  was  shifted  from  the  Bank  to  Knight,  but 
Knight  acquired  by  the  transaction  no  other  or 
better  right  than  thatcf  the  Bank;  he  still  held 
it  subject  to  Canfield's  equitable  right  to  re- 
deem. Neither  was  Morrison,  after  the  con- 
veyance of  nine  tenths  of  the  stock  to  him  by 
Knight,  in  any  better  condition.  He  had  full 
notice  of  the  complainant's  equity,  and,  as  we 
think,  of  the  nature  of  Knight's  title ;  conse- 
quently he  and  Knight  thereafter,  each  for  his 
own  proportion,  held  the  stock,  and  the  real  es- 
tate of  which  they  had  procured  a  conveyance 
from  the  Association,  subject  to  the  eqmty  of 
Oanfield.  Sidle  and  Langdon  are  in  the  same 
plight;  they  took  their  title  with  express  notice 
of  Canfield  s  equity,  and  subjedt  to  the  conse- 
quences of  the  pending  litigation,  the  burden 
and  expenses  of  which  they  agreed  to  assume. 
They  are  entitled  to  hold  the  property  only  on 
the  same  conditions  attached  to  it  in  the  hands 
of  Kiiight  and  Morrison ;  they  succeeded  only 
to  Morrison's  title.  As  against  Canfield,  the 
complainant  below,  however,  his  equity  bein^ 
the  right  to  redeem  the  property  as  against  the 
Bank  on  the  payment  of  its  debt,  the  same  bur- 
den rests  upon  it  In  favor  of  the  present  hold- 
ers of  the  utle,  derived  by  successive  assign- 
ments from  the  Bank.  The  decree  below,  as  a 
condition  of  redemption  against  Sidle  and  Lang- 
don,  required  only  the  payment  by  Canfield  of 
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the  sum  of  $8,646.56,  which  was  the  amount 
pdd  in  cash,  on  Koyember  20, 1878,  by  Sidle 
and  Langdon,  to  take  up  two  of  the  notes  giv- 
en by  Morrison  for  the  payment  of  the  pmnchase 
money  from  the  Bank;  but  that  amount  does 
not  represent  the  full  amount  of  MorrisoD's  pay* 
ment  The  whole  amount  paid  by  Mornsoi 
for  nine  tenths  of  the  stock,  the  amegate  of 
three  notes  giTen  at  the  purSnse,  was 
$12,480.48;  and  Canfleld,  in  the  exercise  of  his 
privilege  of  redemption,  should  be  charged 
with  the  full  amount  due  on  that  account 

lb  theextmU^ths  diflarencs between  thaimm 
and  the  eum  aetualip  eharged  in  the  decree  tm- 
pealed  from,  the  dMiree  ehouid  he  modified.  In 
aU  other  reepeeU  it  ie  affirmed,  the  eoite  in  ihie 
eourt  being  equaUy  divided.  The  eauee  ie  ae- 
eordinglp  remanded  to  the  Oireuii  Oewrtforfwr* 
ther  proceedings  in  eontforwitif  iei(h  thie  opir^ 
ion. 
True  copy.   Test:  _  ^ 

James  H.  MoKenner,  Oierk,  Bop.  Court,  U.  8. 


FRANCIS  B.  mNCaOiBY,  Fiff-  ^»  ^Blrr., 

c. 
PITTSBURGH  BESSEMER  STEEL  COM- 
PANY (Limited). 

(See  8.  0.  Beporter*8  ed.  264-278.) 

8aU9— breach  of  contract  to  manvfaetwre^ 
tender— epedal  flndinge  of  court  below— ^meae- 
ure  ofdainagee-^pTofiiB  eeeondary  eoidenee— 
practice. 

1.  In  an  action  to  reooyer  damaces  for  the  breach 
of  a  wiittnn  contnct  for  the  purohase  by  the  de- 
fendant of  6,000  tons  of  steel  rails,  on  the  special 
findings  of  the  court  below,  it  is  heid :  that  the  fbO- 
ure  of  the  defendant  on  due  notice  to  furnish  drill- 
ing' directions,  together  with  his  request  to  post- 
pone the  delivery  of  the  rails,  and  also  with  a  no- 
tice that  he  was  not  ready  to  accept  and  pay  for 
them,  excused  the  plaintiff  ftom  actually  manu- 
facturing and  tendering  them:  and  that  the  meas- 
ure of  damages  is  the  profit  the  plaintiff  would 
have  made,  lesR  the  profit  realizea  on  rails  made 
from  the  material  purchased  by  the  plaintiff  with 
which  to  perform  his  contract. 

£.  This  court  will  not  reverse  a  Judgment  for  al- 
leged errors  in  the  admission  of  evidence,  whioh 
could  not  have  prejudiced  theplaintiff  in  error. 

[No.  188.f 
Argued  April  6, 1SS7.    Decided  April  18, 1887. 

JN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illi- 
nois. Opinion  below  published,  17  Fed  Rep. 
584.    Ajprmed. 

The  history  and  facis  of  the  case  appear  in 
the  opinion  of  the  court. 

Mr,  ThonuM  S.  MeClelland,  for  plaint- 
iff in  error: 

The  giving  of  drilling  directions,  mentioned 
in  the  contract,  as  an  option  reserved  to  plaint- 
iff in  error,  was  not  a  condition  precedent  to 
a  performance  of  the  contract  on  the  part  of 
the  defendant  in  error;  and  its  failure  to  man- 
ufacture and  deliver  the  goods  provided  for  by 
the  contract  was  such  a  breach  of  the  contract 
by  it  that  it  is  barred  from  maintaining  this 
action. 

Palm  Y.  Ohio  d  M.  R  R.  Oo.  18  HL  217; 
Chrietian  Ckmnty  v.  Overholt,  18  HI.  228. 

If  there  is  a  cause  of  action  against  plaintiff 
in  error,  the  measure  of  damages  should  be  the 
difference  between  the  contract  price  and  the 
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market  jffioe  at  the  time  and  place  of  delivery, 
and  not  the  difference  between  the  contract 

8 rice  and  the  cost  of  manufacturing  and  de> 
vering  the  goods,  as  found  by  ue  lower 
court 

P6Uen  Y.Lerov,  80  N.  Y.  649;  8  Suth.  Dam. 
859,  and  cases  cL\eA\Ma9terton  y  The liamr^. 
7  mi,  61;  2  Stark.  Ey.  7th  Anu  ed.  1201;  Bo<^ 
manY.  Naeh,  9  Bam.  &  C.  146;  8tory  v.  JV.  T. 
dff.RROo.6  N.T.  85;  Maclean  y.  Dunn, 
4  Bing.  722;  Leigh  Y,Patereon^  8  Taunt  540; 
Gaintford  v.  CarroU,  2  Bam.  &  C.  624. 

In  an  action  by  a  vendee  against  a  veudor 
for  a  breach  in  not  delivering  the  article  sold, 
the  measure  of  damages  is  the  market  price  at 
the  time  of  the  breach. 

Mareh  y.  MePhoreon,  105  U.  8.  709(26:1189); 
Eopkine  y.  Lee,  19  U.  8.  6  Wheat,  109(5: 218): 
Douglaee  v.  MAUietor,  7  U.  8.  8  Cranch,  m 
(2: 445):  Shepherd  v.  Bdmpton,  16  U.  8. 8  Wheat 
200  (4:860);  Maeterton  y.  The  Majfor,  7  Hill,  74^ 
and  cases  cited. 

The  defendant  in  error  was  bound,  both  in 
law  and  good  morals,  to  exercise  due  diligence 
to  protect  itself,  and  therebv  inflict  the  least 
poesible  damages  on  the  plaintiff  in  error,  even 
if  the  latter  was  guilty  ox  a  breach  of  his  con- 
tract 

Shannon  y.  Cometoek,  21  Wend.  457;  Eeek- 
eher  v.  McOrea,  24  Wend.  809;  Hamilton  y. 
McPhoraon,  28  N.  Y.  76. 

Mr,  John  N«  Jewett,  for  defendant  in  er- 
ror: 

Mr.  Juetice  Blatehford  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  at  law,  brought  in  the  Cir-  i^BS] 
cult  Court  of  the  United  States  for  the  North- 
em  District  of  lUinoiB,  bv  the  Pittsburgh  Bes- 
semer 8teel  Companv  (Limited),  a  Pennsylva- 
nia corporation,  against  Francis  E.  HincKley, 
to  recover  damages  for  the  breach  by  Hinckley 
of  a  written  contract  for  the  purchase  by  him 
from  the  Company  of  6,000  tons  of  steel  rdls. 
The  contract  was  as  follows: 

"  Memorandum  of  Sale, 

"The  Pittsburgh  Bessemer  Steel  Company 
(Limited)  have  sold  and  hereby  ^ree  to  make 
and  deliver  to  the  order  of  F.  E.  Hinckley, 
Esq.,  204  Dearborn  St.,  Chicago,  I11&,  and  the 
said  Hinckley  has  purchased  and  acrrees  to  pay 
for,  six  thousand  ctoss  tons  of  nrst  quality 
steel  rails,  to  weigh  nf  ty-two  (52)  poiyids  to  the 
yard,  and  to  be  rolled  tme  and  smooth  to  the 
pattem  to  be  furnished  by  the  said  Pittsburgh 
Bessemer  Steel  Company  (Limited),  pattem 
No.  5. 

"Said  rails  are  to  be  made  of  the  best  quality 
of  Bessemer  steel,  and  to  be  subject  to  inspec- 
tion as  made  and  shipped,  and  to  be  well 
straightened  and  free  irom  flaws,  and  to  be 
drillol  as  may  be  directed;  at  least  ninety  per 
cent  shall  be  in  thirty  (80)  feet  lengths,  with 
not  over  ten  (10)  per  cent  of  shorter  lengths, 
diminishing  by  one  foot  differences,  none  to  be 
less  than  twenty-four  (24)  feet 

"All  second  quality  rails  or  excess  of  shorts 
which  may  be  made,  not  exceeding  five  (5)  per 
cent  of  each  month's  shipments,  to  be  taken  at 
the  usual  reduction  of  ten  (10)  per  cent  in  price, 

*  See  notes  and  cases  In  lef erenoe  note,  and  di- 
gested citations  at  dose  of  ease,  Lawyen*  edition. 
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and  to  be  pQed  and  shipped  separately  (paint- 
ed white  on  both  ends),  as  may  be  ordered  by 
the  inspector. 

* 'Deliveries  to  begin  in  May,  1882,  in  which 
month  one  thousand  tons  shall  be  delivered, 
and  to  continue  at  the  rate  of  twenty-five  hun- 
dred tons  per  modth  after  July  1,  1882,  until 
finished— strikes  and  accidents  beyond  ordinary 
control  of  said  Steel  Company,  and  acts  of 
Providence  preventing  or  suspending  deliver^ 
ies,  alone  excepted,  in  which  case  deliveries 
are  to  be  delayed  for  a  corresponding  length  of 
time  only. 

"Price  to  be  fifty-eight  dollars  net,  per  ton 
of  2,240  pounds  of  finished  steel  rails,  ex.  ship 
or  f.  o.  b.  cars  at  Chicago,  His.,  seller's  option. 

"Terms  of  payment,  cash  on  delivery  of  in- 
spector's certificate  for  each  five  hundred  tons 
as  fast  as  delivered.  If  shipment  is  delayed 
without  fault  of  said  Steel  Company,  payment 
ia  to  be  made  in  cash  upon  completion  and  de- 
liverv  of  each  five  hundred  tons  at  Chicago 
and  inspector's  certificate.  Rails  to  be  inspect- 
ed at  mill  aa  fast  as  completed  and  ready  for 
shipment. 

"In  mtnsaa  n^ereqf,  The  said  Hinckley  has 
hereto  set  his  hand  and  seal,  and  the  Fitts- 
burffh  Bessemer  Steel  Company  (Limited),  by 
its  duly  authorized  officers,  hath  signed  and 
affixed  its  corporate  seal,  the  day  and  year 
aforesaid. 

"It  is  further  agreed  that  the  Pittsburgh 
Bessemer  Steel  Company  (Limited)  are  not  to 
be  responsible  for  delays  resulting  nrom  failure 
of  railroads  to  furnish  cars,  proper  efforts  hav- 
ing been  made  to  procure  them,  nor  for  deten- 
tions after  shipment  has  oeen  made. 

"It  is  undevstood  that  the  purchaser  shall 
have  the  right  to  make  one  half  of  the  order 
flftv-slx  (5^  pounds  per  yard,  pattern  No.  4  of 
said  Steel  Company,  nonce  to  be  given  thirty 
days  before  the  time  for  the  delivery  of  the 
rails. 

"Chicago,  lUfl.,  Feb.  18, 1882. 

"F.  E.  HnrcKLBT. 

"C.  H.  Odell,  Broker," 

One  copy  of  the  contract  was  signed  by 
Hinckley,  and  a  duplicate  of  it  was  s^ed  1^ 
the  Company. 

The  defendant  pleaded  the  general  issue,  and 
the  case  was  tried  by  the  court  on  the  due 
waiver  of  a  jury.  The  court  made  the  follow- 
ing special  finding  of  facts: 

"1.  That  the  written  agreement  set  out  and 
described  in  the  declaration  was  duly  executed 
by  the  plaintiff  and  defendant  in  saia  cause,  as 
aUe^  in  said  declaration. 

"2.  ThaA  immediately  after  the  making  of 
said  contract  and  before  the  time  to  begin  the 
execution  thereof,  the  plaintiff  purchased  the 
requisite  amount  of  material  from  which  to 
manufacture  the  six  thousand  tons  of  steel  rails 
called  for  by  said  contract,  and  that,  after  thcT 
purchase  of  said  supplies  by  plaintiff  there  was 
a  decline  in  the  value  ttiereoi»  before  Hie  time 
for  the  delivery  of  any  portion  of  said  rails, 
and  that  lower  prices  for  such  supplies  ruled 
during  the  months  of  May,  June,  Jiuy  and  Am 
gust,  1882. 

"8.  Thai  it  appears  from  the  parol  proof 
heard  on  said  trial,  aside  from  the  provision  in 
said  written  contract  in  rerard  to  drilling  direc- 
tions, that  it  was  usual  and  cuatomary  for  the 
90S 


purchaser  of  steel  rails  to  give  directions  as  to 
the  drilling  thereof,  and  that  each  railroad  com- 
pany has  its  own  special  rules  for  drilling,  and 
the  diiUing  of  such  rails  is  considered  in  the 
trade  as  a  part  of  the  work  of  manufacture,  and 
a  part  of  the  duty  of  the  manufacturer,  in 
order  to  fully  complete  the  rails  for  use. 

"4.  That,  by  letters  dated  April  8,  April  20, 
April  26,  and  April  28,  fromphdntifTs  agents  to 
defendant,  and  which  letters  were  duly  received 
by  defendant  before  May,  1882,  defendant  was 
requested  to  famish  dnUing  directions  for  the 
rails  to  be  delivered  in  May  under  said  con* 
tract;  and  defendant  not  only  neglected  to  com- 
ply with  such  request  and  funush  such  direc- 
tions, but  defendant  also  notified  plaintiff,  in 
reply  to  such  request,  that  he,  defendant,  was 
not  then  prepared  to  receive  the  rails  which 
were  to  be  delivered  under  said  contract  in  the 
month  of  May. 

"Again,  about  the  15th  of  June^  defendant 
informed  plaintiff  that  he  was  beoominff  dis- 
couraged about  being  able  to  take  the  rails. 

"That,  about  June  23,  plaintiff  notified  de- 
fendant that  it  was  ready  to  commence  rolling 
the  rails  for  the  July  deliveries,  as  weD  as  to 
cover  the  thousand  tons  specified  in  the  con- 
tract for  delivery  in  May,  of  which  plaintiff 
had  postponed  delivery  at  defendant's  reque^,  r«^fc«i 
and  asked  for  drilling  directions  from  the  de-  ISvej 
f endant,  but  defendant  wholly  neglected  to  give 
such  drilling  directions. 

"That,  about  the  26th  of  July,  defendant,  In 
substance,  informed  plaintiff's  agents  that  his 
financial  arrangements  for  money  to  pay  for 
said  rails,  pursuant  to  said  contract,  haa  failed, 
and  that  he  could  not  take  said  rails  unless 
plaintiff  would  sell  them  to  him  on  six  and 
twelve  months'  credit,  for  which  the  notes  of 
the  railroad  company  for  which  defendant  was 
acting  would  be  given,  which  defendant  would 
indorse,  and  also  further  secure  with  first^mort- 
ffage  bonds,  as  collateral,  at  fifty  cents  on  the 
dollar;  but,  unless  he  could  secure  the  rails  on 
such  terms,  he  could  not  take  them;  and  that 
plaintiff  declined  to  accept  said  proposition  for 
the  purchase  of  said  rails  on  crMlt;  and  I  fur- 
ther find  that  on  the  80th  of  August,  1882, 
plaintiff  notified  defendant  that  the  time  for 
the  completion  of  his  contract  for  the  purchase 
of  said  rails  had  expired,  and  requested  defend- 
ant to  advise  it  whether  he  would  accept  the 
rails  or  not  To  this  request  defendant  made 
no  reply. 

"I  further  find  that  while  plaintiff  did  not 
expressly  agree  with  defendant  to  postoone  the 
time  for  the  delivery  of  the  rails  to  be  made 
and  delivered  under  said  contract,  yet  plaintiff 
did  in  fact  delay  the  rolling  and  dehveiy  of 
the  rails  to  be  delivered  in  May,  and  that,  by 
reason  of  the  repeated  statements  of  defendant 
that  he  was  not  ready  to  give  drilling  directions^ 
not  ready  to  use  said  rails,  and  not  ready  to  ac- 
cept them,  plaintiff  did  postpone  rolling  said 
reus,  and  in  fact  never  rolled  any  rails  to  oe  de- 
livered on  said  contract,  but  that  plaintiff  waa 
at  all  times  during  the  months  of  May,  July  and 
AuffUBl  ready  ana  able,  in  all  respects,  to  rulflll 
said  contract  and  make  said  rails,  and  the  sama 
would  have  been  ready  for  delivery,  as  called 
for  by  said  contract,  if  defendant  had  fur- 
nished drilling  directions,  and  had  not  stated  tm 
plaintiirs  agents  that  he  was  not  ready  to  far> 
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Difih  said  drilling  directions  and  not  ready  to  ac- 
cept said  rails. 

"I  further  find  that  on  or  about  the  15th  day 
of  September,  1882,  defendant  was  formally  le- 
quested  to  furnish  drilling  directions  and  to  ac- 
cept said  rails,  and  that  he  replied  to  such  re- 
quest that  he  should  decline  to  take  any  rails 
under  said  contract,  and  that  he  had  made  ar- 
rangements to  purchase  rails  of  others  at  a  good 
deal  lower  price. 

"I  therefore  find,  from  the  testimoiy  in  this 
case,  that  defendant,  by  recjuesting  plaintiff  to 
postpone  the  deliveiy  of  said  rails,  and  by  no- 
tifying the  plaintiff  that  he  was  not  ready  to  ac- 
cept and  pay  for  said  rails,  exc^ised  the  plaint- 
iff from  the  actual  manufacture  of  said  raUs 
and  a  tender  thereof  to  defendant 

'*  And  I  further  find  that  defendant's  state- 
ment to  plaintiff,  on  the  26th  of  July,  that  he 
could  not  pay  cash  for  said  rails,  as  called  for 
by  the  contract,  and  that  he  wished  to  buy 
them  on  credit,  was  in  fact  a  notice  that  he 
would  not  be  able  to  pay  for  said  rails  if  rolled 
and  tendered  to  him  by  plaintiff. 

"I  therefore  conclude,  and  so  find,  as  a  mat- 
ter of  fact,  from  the  evidence  in  the  case,  that 
said  plaintiff  in  apt  time  requested  defendant  to 
furnish  directions  for  the  drilling  of  said  rails, 
and  that  defendant  neglected  and  refused  to  do 
so.  and  that,  although  plaintiff  was  ready  and 
able  to  fully  perform  said  contract  and  make 
and  deliver  said  rails  to  defendant,  as  required 
by  said  contract,  defendant  refused  to  accept 
and  pay  for  said  rails. 

"5.  That  plaintiff  manufactured  and  sold  to 
other  persons  4,000  tons  of  steel  rails,  from  the 
materials  so  purchased  with  which  to  perform 
said  contract  with  defendant,  for  which  said 
rails  plaintiff  received  $54.60  per  ton,  delivered 
at  a  port  on  Lake  Huron,  and  that  plaintiff 
made  a  profit  of  $1.60  per  ton  on  said  4,000 
tons;  that  by  reason  of  defendant's  refusal  to 
accept  said  rails,  the  plaintiff  had  no  employ- 
ment for  its  mill  for  a  time,  and  was  obliged  to 
stop  its  mill  for  about  three  weeks  in  the 
month  of  August,  1882. 

**6.  That  it  would  have  cost  plaintiff  $50  per 
ton  to  have  manufactured  and  delivered  the 
rails  called  for  by  said  contract  to  defendant, 
according  to  the  terms  of  said  contract;  so  that 
plaintiffs  profits,  if  it  bad  not  been  prevented 
from  fulfilling  said  contract  by  the  conduct  of 
defendant,  would  have  been  $8  per  ton  on 
each  ton  of  rails  called  for  by  said  contract 

"And,  because  of  said  facts,  I  find  that  de- 
fendant was  ^iljy  of  a  breach  of  said  contract, 
and  that  plamtiff  hath  sustained  damage,  by 
reason  of  such  breach,  in  the  sum  of  $42,400.'' 

On  these  findings,  a  jndffment  was  entered 
for  the  plaintiff  for  $42,400  damages,  and  for 
costs.  17  Fed.  Rep.  584.  To  review  that  Judg- 
ment the  defendant  has  brought  this  writ  of  er- 
ror. After  the  record  was  filed  in  this  court,  it 
being  discovered  that  there  was  an  error  in 
computation,  in  entering  the  Judgment  for 
$42,400  instead  of  $41,600,  the  circuit  court  al- 
lowed theplaintiff  to  remit  the  difference,  $800, 
and  an  order  was  entered  accordingly,  as  of  the 
date  of  the  Jud^^ment. 

On  the  special  findings  the  only  question 
open  for  review  is  whether  the  facts  found  are 
smBdent  to  support  the  ludgment.  There  can 
be  no  question  that,  on  those  facts,  the  defend- 
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ant  is  liable  in  damages  for  a  breach  of  the  con* 
tract  It  is  provided  in  the  contract  that  the 
rails  are  "  to  be  drilled  as  may  be  directed." 
The  circuit  court  finds  that  it  appearsfrom  the 
proof,  aside  from  the  provision  m  the  written 
contract  in  regard  to  drilling  directions,  "  that 
it  was  usual  and  customary  for  the  purchaser 
of  steel  rails  to  give  directions  as  to  the  drill- 
ing thereof;"  that  each  railroad  has  its  own 
special  rules  for  drilling;  that  the  drilling  of 
the  rails  is  considered  in  the  trade  as  a  part  of 
the  work  of  manufacture,  and  a  part  of  the  duty 
of  the  manufacturer,  in  order  to  fully  complete 
the  rails  for  use;  that,  by  four  letters  written 
in  April,  1882,  by  the  agents  of  the  plaintiff  to 
the  defendant,  and  whidi  letters  were  duly  re- 
ceived by  the  defendant  before  May,  1882,  he 
was  requested  to  furnish  drilling  directions  for 
the  1,000  tons  of  rails  to  be  dehvered  in  May, 
under  the  contract;  that  he  neglected  to  comply 
with  that  request,  and  also  notified  the  plaintiff 
that  he  was  not  then  prepared  to  receive  the 
rails  which,  by  the  contract,  were  to  be  delivered 
in  May;  that,  in  June,  the  plaintiff  again  asked 
for  dnUing  directions  from  the  defendant,  in 
respect  both  to  the  1,000  tons  and  to  the  2,600 
tons  to  be  delivered  in  July,  but  the  defendant 
neglected  to  give  such  drilling  directions;  an.I 
that,  in  the  latter  part  of  July,  he  notified  the 
plaintiff,  in  substance,  that  he  would  not  per- 
form tiie  contract  The  dreuit  court  further 
finds  that,  by  reason  of  the  repeated  statements 
of  the  defendant  that  he  was  not  ready  to  give 
drilling  <jUrections,  not  ready  to  use  the  raUs, 
and  not  ready  to  accept  them,  the  plaintiff 
postponed  the  rolling  of  tiiem,  and  never  rolled 
any  rails  to  bo  delivered  on  the  contract,  but 
was  at  all  times  during  May,  July  and  August. 
1882,  ready  and  able  to  fulfill  the  contract  and 
make  the  rails,  and  the  same  would  have  been 
ready  for  delivery  as  called  for  by  the  oontract,if 
the  defendant  had  furnished  dmline  directions 
and  had  not  stated  to  the  i^nts  of  the  plaintiff 
that  he  was  not  ready  to  fumish  the  drillinff 
directions,  and  not  ready  to  accept  the  rails;  ana 
that,on  or  about  the  15th  of  September.  1882,  he 
was  formally  requested  to  furxush  drilling  direc- 
tions, and  to  accept  the  raUs.  and  replied  to  such 
request  that  he  should  decline  to  take  any  rails 
uiKler  the  contract,  and  had  made  arrange- 
ments to  purchase  rails  of  others  at  a  lower 
price.  The  circuit  court  also  finds  that  the  de- 
fendant, by  requesting  the  phdntiff  to  postpone 
the  delivery  of  the  rails,  and  by  notifying  the 
plaintiff  that  he  was  not  ready  to  accept  and 
pay  for  them,  excused  the  plamtiff  from  actu- 
ally manufacturing  tbem  and  tendering  them 
to  the  defendant  This  conclusion  is  entirely 
warranted  by  the  facts  found;  and  on  those 
facts  the  defendant  must  be  held  liable  in  dam- 
ages. The  only  other  question  open  on  the  find- 
ings is  as  to  the  proper  rule  of  damages. 

The  circuit  court  finds  that  it  would  have 
cost  the  plaintiff  $50  per  ton  to  have  manufact- 
ured and  delivered  the  rails  called  for  by  the 
contract,  according  to  its  terms;  that  the  profits 
of  the  plaintiff,  if  the  conduct  of  the  defendant 
had  not  prevented  it  from  fulfilling  the  con- 
tract, would  have  been  $8  per  ton  on  each  of 
the  6.000  tons,  being  $48,000;  and  that  the 
plaintiff  manufactured  and  sold  to  other  per- 
sons 4,000  tons  of  rails  from  the  materials  pur- 
chased by  it  with  which  to  perform  the  contract 
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with  the  defendant,  and  reoeived  for  such  rafls 
$54.00  per  ton,  and  made  a  profit  of  |1.(M)  per 
ton  on  the  4,000  tons,  bemg  a  profit,  in  all,  of 
16,400.  Deducting  this  i6,400  from  the  H8»000 
leaves  $41,600,  for  which  amount  the  Judg- 
ment was  finally  entered. 
r2T41  '^^^  defendant  contends  that   the  plaintiff 

•••••^  should  have  manufactured  the  rails  and  tend- 
ered them  to  the  defendant,  and,  upon  his  re- 
fusal to  accept  and  pay  for  tiiem,  should  have 
sold  them  in  the  market  at  Chicago,  and  held 
the  defendant  responsible  for  the  aifference  be- 
tween what  they  would  have  brought  on  such 
sale  and  the  contract  price.  But  we  think  no 
such  rule  is  applicable  to  this  case.  This  was 
a  contract  for  the  manufacture  of  an  article, 
and  not  for  the  sale  of  an  existing  article.  By 
reason  of  the  facts  found  as  to  the  conduct  and 
action  of  the  defendant,  the  plaintifl  was  ex- 
cused from  actuaUy  manufacturing  the  rails; 
and  the  rule  of  damages  applicable  to  the  case 
of  the  refusal  of  a  purchaser  to  take  an  existing 
article  is  not  applicable  to  a  case  like  the 
present.  The  proposition  that  after  the  de- 
fendant had,  for  his  own  purposes,  induced  the 
plaintiff  to  delay  the  execution  of  the  contract 
until  after  the  81st  of  August,  1882,  and  had 
thereafter  refused  to  take  any  rails  under  the 
contract,  the  plaintiff  should  still  have  gone  on 
and  made  the  6,000  tons  of  rails  and  sold  them 
in  the  market  for  the  defendant's  account,  in 
order  to  determine  the  amount  of  its  recovery 
against  the  defendant,  can  find  no  countenance 
from  a  court  of  justice. 

It  is  found  by  the  circuit  court  that,  immedi- 
ately after  the  making  of  the  contract  and  be- 
fore the  time  to  begin  its  execution,  the  plaint- 
ifl purchased  the  requisite  amount  of  material 
from  which  to  manufacture  the  6,000  tons  of 
rails;  that  after  the  purchase  of  such  supplies 
there  was  a  decline  in  their  value  before  the 
time  arrived  for  the  delivery  of  any  part  of  the 
rails;  and  that  lower  prices  for  such  supplies 
ruled  during  May,  June,  July  and  AugU8t.l882. 
It  is  also  to  be  inferred,  from  the  price  at 
whioh  the  4,000  tons  of  rails  were  sold  bv  the 
phiintifl,  that  the  market  price  of  rails  declined 
below  the  price  named  in  the  contract;  and  the 
reason  assigned  by  the  defendant  hi  September. 
1882,  for  not  taking  any  rails  under  the  con- 
tract, was  that  he  had  made  arrangements  to 
purchase  rails  of  others  at  a  lower  price. 
Under  these  circumstances,  the  defendant  is 
estopped  from  hiaisting  that  the  plaintiff  should 
have  undertaken  the  risk  and  expense  of  actu- 
ally making  and  selling  the  rails.  These  con- 
siderations also  show  that  the  rule  of  damages 
1*75]  adopted  by  the  circuit  court  was  the  proper  one. 
It  was  in  accordance  with  the  rule  laid  down 
bythiscourtin  PMia.  W.dbB,  R.B.Oa.Y.Hoto- 
artf, 54 U.S.  18  How.  807 [14:167].  In  tiiat  case 
a  eontractor  for  the  builoing  of  a  railroad  sued 
the  company  for  its  breach.  On  the  question 
of  damages  this  court  said,  p.  844  [178J:  "  It 
must  be  admitted  that  actual  damages  were  all 
that  could  lawfully  be  given  in  an  action  of 
covenant,  even  if  the  company  had  been  guilty 
of  fraud.  But  it  by  no  means  follows  that 
profits  are  not  to  be  allowed,  understanding,  as 
we  must,  the  term  'profits,'  in  this  instruc- 
tion, as  meaning  the  gain  which  the  plaintiff 
would  have  made  if  he  had  been  permitted  to 
complete  his  contract  Actual  damages  clearly 
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include  the  direct  and  actual  loss  which  the 
plaintiff  sustains  propter  rem  ipeam  mm  hab- 
ttam.  And  in  case  of  a  contract  like  tins,  that 
loss  is,  among  other  things,  the  difference  be- 
tween the  cost  of  doing  the  work  and  the  price 
to  be  paid  for  it  This  difference  is  the  induce- 
ment and  real  consideration  which  causes  the 
contractor  to  enter  into  the  contract  For  this 
he  expends  his  time,  exerts  his  skiD,  uses  his 
capital,  and  assumes  the  risks  which  attend  the 
enterprise.  And  to  deprive  him  of  it,  when  the 
party  has  broken  the  contract  and  unlawfully 
put  an  end  to  the  work,  would  be  unjust. 
There  is  no  rule  of  law  which  requires  us  to 
inflict  this  injustice.  Wherever  profits  are 
spoken  of  as  not  a  subject  of  damages,  it  will 
be  found  that  something  contingent  upon  fnt^ 
ure  bargains  or  speculations,  or  states  of  the 
market,  are  referml  to,  and  not  the  difference 
between  the  agreed  price  or  something  con- 
tracted for  and  its  ascertainable  value  or  cost 
See  MaeierUm  v.  Mayor  of  Brooklyn,  7  Hill,  61. 
and  cases  there  referred  to.  We  hold  it  to  be 
a  dear  rule  that  the  gain  or  profit  of  which  the 
contractor  was  deprived  by  the  refusal  of  the 
company  to  allow  him  to  proceed  with  and 
complete  the  work,  was  a  proper  subject  of 
damages." 

In  United  8tate$  v.  1^^,  75  U.  S.  8  Wall. 
77  [19:4491,  where  the  defendant  agreed  to  pack 
a  specified  number  of  hogs  for  tne  plainuff, 
ana  made  all  his  preparations  to  do  so,  and  was 
ready^  to  do  so,  but  the  defendant  refused  to 
furnish  the  hogs  to  be  packed,  this  court,  citing 
with  approval  Maeterton  v.  Mayor  €f  Brwldyn,  [276] 
held  that  the  measure  of  damages  was  the  dif- 
ference between  the  cost  of  doing  the  work  and 
the  price  asreed  to  be  paid  for  It,  "  making 
reasonable  deduction  for  the  less  time  enga{[ea, 
and  for  release  from  the  care,  trouble,  nsk, 
and  responsibility  attending  a  fuU  execution  of 
the  contract" 

These  views  were  again  approved  by  this 
court  in  Uhited  States  ▼.  Behan,  110  U.  S.  888 
[28:168]. 

In  the  present  case  the  abilitv  of  the  plaint- 
iff to  fulfill  the  contract  at  all  tames  is  found  u 
a  fact  by  the  circuit  court,  as  also  the  fact  that, 
by  reason  of  the  defendant's  refusal  to  accept 
the  rails,  the  plaintiff  was  obliged  to  stop  iu 
mill  for  about  three  weeks,  in  August,  1882. 
The  defendant  received  the  benefit  of  aU  the 
mitigation  of  damages  which,  upon  the  facts 
foimd,  Lc  was  entitied  to  claim,  and  the  benefit 
of  all  the  profits  made  by  the  plaintiff  which 
eauid  properly  be  regarded  as  a  substitute  for 
the  profits  it  would  luive  received  had  its  con- 
tract with  the  defendant  been  carried  out. 

The  defendant  objects  that,  within  the  stat^ 
ment  of  the  rule  in  United  Statee  v.  Speed,  there 
was  no  deduction  made  in  this  case  for  the  time 
saved,  and  the  care,  trouble.  lisik  and  responsi- 
bility avoided  by  th3  plaintiff  by  not  fullv  ex- 
ecuting the  contract;  but  there  are  no  finainga 
of  fact  which  raise  any  such  question.  Tlio 
finding  is  that  it  would  have  cost  the  plaintiff 
$50  per  ton  to  have  manufactured  and  delivered 
the  rails  called  for  by  the  contract,  according 
to  its  terms.  Under  this  finding  it  must  be 
held  that  every  proper  element  of  cost  entered 
into  the  $50;  and  it-was  for  the  defendant  to 
have  requested  findings  which  would  authorize 
an  increase  of  that  sum  as  cost. 
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There  is  a  bill  of  exceptions  in  tlie  case,  on 
which  two  questions  are  raised  by  the  defend- 
ant as  to  the  admission  of  testimony.  The  con- 
tract between  the  parties  was  negotiated  by  C. 
H.  Odell,  who  sispied  it  as  broker,  between 
whom  and  the  defendant  the  'jorrespondence 
thereafter,  down  to  and  including  the  first  of 
May,  1882,  was  carried  on,  Odell  acting  for  the 
plamtUf.  He  made  the  contract  under  special 
instructions,  his  authority  being  limited  to  that 
of asales  asent  Onhis examination  asa witness 
at  the  trial  he  testified  that  all  of  his  commu- 
nications with  the  plaintiff  in  regard  to  the 
business  with  the  defendant  were  in  writing  or 
by  telegram.  He  also  testified,  without  obiec- 
tion,  that  he  kept  the  plaintiff  fully  adyised  of 
his  correspondence  witn  the  defendant  concern- 
ing the  rails.  H.  P.  Smith,  the  business  man- 
ager of  the  plaintiff,  was  then  called  as  a  wit- 
ness for  the  plaintiff,  and  was  askM  if  the 
plaintiff  was  advised  of  the  correspondence  be- 
tween Odell  and  the  defendant,  which  had  been 
read  in  evidence,  and  if  Odell's  actions  were  ap- 

S roved  by  the  witness  as  manager  of  the  plaint- 
f.  To  this  the  defendant  objected,  on  the 
ground  that  the  communications  between  Odell 
and  the  plaintiff  consisted  of  letters  and  tele- 
grams, which  were  the  only  competent  evidence 
of  the  contents  thereof.  The  court  overruled 
the  objection,  and  the  witness  stated  that  the 
Company  was  advised  of  the  correspondence 
and  actions  of  Odell,  and  fullv  approved  and 
ratified  the  same.  The  defendant  excepted  to 
the  decision  admitting  the  evidence.  We  see 
no  objection  to  the  admission  of  this  evidence, 
independently  of  the  fact  that  Odell  had,  with- 
out objection  testified  to  substantially  the  same 
thing.  The  defendant,  in  his  correspondence 
with  Odell,  all  of  which  is  set  forth  in  the  bill  of 
exceptions,  treated  Odell  as  representing  the 
plaintiff,  and  cannot  now  be  heud  to  question 
nis  authority  to  do  to,  or  to  demand  further  evi- 
dence of  such  an  authority,  or  of  the  adoption 
by  the  plaintiff  of  what  Odell  was  doing,  saying 
and  askinff  on  behalf  of  the  plaintiff.  The  ques- 
tion asked  of  Smith,  as  to  whether  he,  as  man- 
ager of  the  plaintiii,  approved  of  Odell's  ac- 
tions, and  the  answer  he  made,  were,  therefore,, 
onnecessazy,  and  could  not  affect  the  merits  of 
the  case. 

Smith  was  further  asked  to  state  in  detail  the 
elements  of  the  cost  of  rolling  the  rails  in  ques- 
tion. He  produced  a  memorandum  showing 
items  taken  from  the  plaintiff's  books,  which, 
added  together,  exhibited  the  cost,  in  August, 
1883,  of  manufacturing  one  ton  of  such  nms  as 
those  described  in  the  contract;  and,  on  being 
asked  by  the  plaintiff's  attorney  to  testify  to 
those  items,  the  court,  under  the  defendant's 
objection,  allowed  him  to  read  the  items  from 
the  memorandum.  He  further  testified,  under 
an  objection  and  exception  by  the  defendant, 
that  the  actual  cost  to  the  plaintiff  of  making 
and  delivering  the  rails  in  Chicago  would  have 
been  $48.26;  that  he  stated  the  elements  of  such 
cost  from  a  memorandum  prepared  by  himself, 
the  elements  being  taken  from  the  books  of  the 
plaintiff;  that  he  xnew  the  purchase  price  of 
all  material  which  went  into  the  manufacture, 
because  he  purchased  all  of  it  himself;  that  the 
lUtement  was  prepared  by  him  from  his  per- 
3onal  knowledge  of  the  cost;  that  he  called  off 
the  items  from  a  pencil  memorandum  to  the 
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book-keeper,  who  wrote  them  down ;  that  he  (the 
wiiness)  knew  the  items  to  be  correctly  stated; 
and  that  the  fafonnatioa  as  to  tbe  items  was 
made  up  from  records  ru nn in g  through  a  seriea 
of  four  or  five  tnonths,  and  repreaentiDg  an 
average  as  to  the  coat  per  too, 

ThB  defendaot  cootenda  that  this  evidence 
was  inadmissible,  in  the  absence  of  an  oppor^ 
tUDily  for  him  to  exam  me  the  pi aioliff's  books, 
with  a  view  to  a  cross  eiramioatioo  of  the  wit- 
ness as  to  the  mode  of  computation  adopted  by 
him,  the  memorandum  beioe,  aa  contended,  tbe 
residt  of  the  conclusioias  of  tbe  wimeas  from 
the  exumi nation  of  a  large  number  of  entries  iti 
tbe  books  of  the  plaintiff. 

It  ia  a  suffloient  answer  to  this  objection  tbat 
the  cost  of  the  rails  was  not  taken  by  the  court 
at  the  sum  of  |4S,25,  the  sum  fi^ed  by  Bmith; 
but  the  bill  of  e^cepiions  shows  that  the  coat 
was  taken  at  |50  a  too,  from  the  testimony  of 
Rich  and  C.  Hannah,  another  witness;  so  that, 
even  if  thetesimiony  was  erroneously  admitted 
(which  it  is  not  neceaaary  to  decide),  the  de- 
fendant Bu^ered  no  prejudice  from  its  admia- 
sion. 

The  judgment  of  the  Cireuit  Gaurt  is  affirm^ 
True  copy.    T<«t: 

Jamee  H.  McEeQney,  CJ^k,  Sup*  Oourt,  D.  8. 


HENRY  0.  HUISKAMP  bt  jlu,  Partnetl 
as  HuiBKAHF  fiHOTHKRfl,  Interpleaders, 
Pifg.  in  Err., 

MOLINE  WAGON  COMPANY. 
(See  B.  0.  Beport^sr'a  ed.  aiD-3£4.) 

Attaehmmt.  proe^^dings— fraud— interplm,  un- 
dtr  Mimtmri  Statute ^  by  j^eferrod  crtditors — 
chattel  morigaget— evidence— record  ^  trial  on 
plea  in  a^temmt  at— parfjtgrihip— payment 
of  ijiditidual  debt  with  partnerthip  property — 
erroTieGVM  imtruetiojis. 

1.  WherQ  a  debtor  in  flaillog  clrcumstanoeB  ba* 
the  right  to  prefer  a  0Tc41tor»rf  suob  creditor  haA  a 
bonajidc  debt,  and  takc^  a.  mortgage  with  the  In^tit 
of  securiDg^  it.  aniJ  not  with  the  purpijae  of  aiding' 
th&  debtor  to  mnder  and  delay  other  eredltom^  tb* 
mortfl:^^^  is  vaMd,  ©ven  though  the  mort^g^^ 
knows  that  th«  debtor  Is  inHolvont  and  that  hts  1j3- 
t<.ntJoii  Lb  to  binder  and  delay  otlier  oredltotB. 

2.  Upofi  the  trial  in  attachment  proceedings  of 
an  iF&uQ  raised  by  ao  interplead  under  tbe  BiiMOUrt 
Statute,  hy  pi-eferred  ot-edlton  ma  mortg^geee.  tli« 
record  of  the  prooftedinga  in  ft  trial  on  a  plea  fn 
EiTiaiement,  Including' a  rerdlet  and  JiuIgmeDt  for 
the  piaintur,  to  whlofa  prooeodlnos  the  interpleads 
em  were  oot  partiee,  la  InadmtftftibTeas  a^raioet  them. 

3.  One  of  t^o  partnera,  with  the  conflent  of  the 
other,  may  subject  pnTtnei^htp  property « against 
which  no  spec  mo  lien  exists,  to  tbe  pajment  of  hla 
Id  dividual  debL 

4.  The  lugt  tbat  a  creditor  of  a  partnership,  who 
hits  uequired  no  Hen,  hns  received  no  notle*  of  Itn 
■li.^noliLitlon,  doea  not  afTet't  a  hQna  fld£  transfer  of 
tilt)  part  oorehip  property  In  pay  men  t  of  the  indl- 
viduai  debta  oia.  member  of  the  firm. 

6,  A  bomt  Me  tmiiBlej-  of  piirtnerabip  property  to 
a  member  of  tho  Arm  or  a  tnlrd  pergoo,  before  the 
interi>i  jflttion  of  a  court  Is  ft^jugbt,  extJoguiaiiei  th« 
eouitlos  of  tbe  partners,  and  the  derivative  fiqtilUett 
or  tbe  cj'^iitora  therein, 

[Ko.  lUA 
Argued  April  S,  1887.    Bedded  Ajml  18, 1887. 

rr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Westem  Diyiiionof  the  Weat^ 
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ern  District  of  Missouri    Opinion  below  pub- 
lished, 14  Fed.  Rep.  166.    Rtwned,  Remanded, 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Mr,  James  Hag^erman,  for  plaintifiFs  in 
-error: 

A  debtor  in  failing  circumstances  has  the 
right  to  prefer  a  creditor;  and  although  the 
-creditor  may  know  that  the  debtor  is  insolvent, 
and  that  in  making  the  preference  he  intends  to 
•defraud  other  creditors,  yet,  if  the  preferred 
creditor  has  a  bona  fide  debt  and  takes  the  mort- 
gage with  the  intent  to  secure  himself,  and  not 
with  the  fraudulent  purpose  of  aiding  the  debt- 
or to  defraud  other  creditors,  then  the  mort- 
gage is  upheld. 

Shaiy  V.  Booths,  78  Mo.  74;  Forrester  ▼. 
Moore,  77  Mo.  669;  CMbem  ▼.  Bobinson,  80  Mo. 
646;  Kohn  T.  Clement,  68  Iowa,  689;  Butler  v. 
W/itU,  26  Minn.  482;  Bump,  Fraud.  Cony.  8d 
«d.  682. 

The  right  of  the  partnership  creditors  to  pri- 
ority of  payment  springs  from  and  is  wor&ed 
out  through  the  equitable  right  of  the  individ- 
ual partners. 

Caee  ▼.  Beauregard,  99  U.  8.  119  (26: 870); 
Fiixpairick  ▼.  Flannagan,  106  U.  8.  648  (27: 
mi);  MeOinty  v.  Flannagan,  Id.  661  (27:  216). 
8ee  also  Locke  ▼.  Letoie,  124  Mass.  1;  Howe  ▼. 
Lawrence,  9  Gush.  668. 

The  bona  fides  of  the  transaction  is  the  only 
test  by  wbidi  to  determine  the  rieht  of  joint 
creditors  to  have  property,  which  has  been 
transferred  upon  dissolution  to  an  individual 
member  of  the  firm,  applied  to  the  payment  of 
the  Joint  debts.  If  the  transfer  has  been  hon- 
estly made  and  for  a  valuable  consideration, 
the  property  has  thereby  become  separate  es- 
tate, wholly  free  from  any  claim  of  the  joint 
creditors. 

Collyer,  Part.  §  1T4;  Story,  Part  §  868;  i& 
parte  Uuffln,  6  Ves.  127;  Ex  parte  Fell,  IQ  Ves. 
847;  E^parteWUUame,  11  Yes.  8;  BseparUBouh 
landeon,!  Ro»e,ilf^;Cam]^llY,M'ull€tt,2  Swan, 
€h.  661;  Allen  v.  Center  Valley  Co.  21  Conn.  180; 
Fereon  v.  Monroe,  1  Fost.  (N.HJ  462;  Dimon  v. 
Hataard,  82  N.T.  65;  Bullitt  v.  (fhartered  Fund, 
26  Pa.  108;  KeUy  v.  Seott,  49  N.  Y.  698. 

Mean.  8.  A.  Lynde  and  C  M.  Oebom,  for 
defendant  in  error: 

A  conveyance  or  mortgage  of  partnership 
property,  made  by  a  partner  in  his  individmu 
behalf,  to  satisfy  or  secure  the  payment  of  his 
individual  debts,  is  fraudulent  and  void  as  to 
the  partnership  and  its  creditors. 

Story,  Part.  S 182;  8  Kent,  Com.  p.  44;  Bogere 
T.  Batchelor,  87  U.  8.  12  Pet.  221  (9:  1063); 
Locke Y,  Lewie,  124 Mass.  \\ Livingstone.  Boose- 
wit,  4  Johns.  261;  Bob  v.  ffalsey,  16  Johns.  84; 
Flanagan  v.  Alexander,  60  Mo.  60;  Aekley  v. 
Btaehlin,  66  Mo.  668;  Priu  v.  Bunt,  69  Mo. 
258:  Uelliker  ▼.  Francisco,  66  Mo.  698;  Phelps 
▼.  McNvUy,  66  Mo.  666;  Johnson  v.  Bersey,  70 
Me.  74;  Cotzhausen  v.  Judd,  48  Wis.  218;  Hurt 
T.  Clarke,  66  Ala.  19. 

If  the  purchaser  has  notice  that  the  property 
IS  partnership  property,  or  that  the  partner  is 
actine  without  authority  from  the  partnership, 
he  w3l  be  held  to  act  mala  fide  and  in  fraud  of 
the  partnership. 

Stoiy,  Part.  §  132;  8  Kent.  Com.  pp.  42, 48; 
Bonotan  ▼.  Dymond,  8  Woods,  0. 0. 141;  Cotz- 
kaxisen  ▼.  Judd,  43  Wis.  216. 
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To  the  validity  of  a  transfer  or  agreement  of 
dissolution  and  division  of  the  paitaership  ef- 
fects it  is  an  invariable  condiuon  that  it  lie 
bona  fide,  and  if  not,  it  is  invalid  and  a  nullity, 
save  only  in  the  case  of  a  bona  fide  purchaser 
for  a  valuable  consideration,  without  notice  of 
the  maia  fides  of  the  transaction. 

Bump,  Fraud.  Ck>nv.  8d  ed.  889;  Case  ▼. 
Beauregard,  99  U.  8.  126  (26:  871);  Howe  ▼. 
Lawrence,  9  Gush.  666;  Chodbar  v.  Cary,  16 
Fed.  Rep.  816;  Wilson  v.  Bobertson,  21  N.  Y. 
687;  Bansom  v.  VanBeoenter,  41  Barb.  807; 
Menagh  v.  WhitweU,  62  N.  Y.  146;  Ex  parte 
WiHiams,  11  Ves.  8, 6;  Be  Waite,  1  Lowell,  207. 

A  secret  agreement  of  dissolution  and  divi- 
sion or  tranSer  of  property  among  the  part- 
ners or  to  some  one  of  them,  which  is  not  made 
public  and  accompanied  by  public  notice  and 
some  open  and  vimble  evidence  of  its  existence, 
is  fraudulent,  void  and  a  nullity. 

Be  Tomes,  19  Nat.  Bankr.  Reg.  87;  Be  Mae- 
farland,  10  Nat.  Bankr.  Reg.  881;  Flack  v. 
Charron,  29  Md.  812;  BeBhmard,  8  Ben.  847; 
Be  Krueger,  2  Lowell,  66;  tte  BunJde,  7  Nat. 
Bankr.  Reg.  107;  Ketly  v.  Beott,  49  N.  Y.  696. 

Mr,  Justice  Blatehford  delivered  the  opin- 
ion of  the  court: 

On  the  8th  of  January,  1880,  the  MoHne 
Wagon  Company,  an  Illinois  corporation,  com- 
menced an  attachment  suit  in  the  Circuit  Court 
of  Putnam  County,  in  the  State  of  Missouri, 
against  Jacob  Rummel  and  Edwin  R  Cutler, 
copartners  under  the  name  of  J.  Rummel  & 
Son.  The  suit  was  brought  under  a  Statute  of 
Missouri,  and  claimed  an  indebtedness  of 
$6,722.61.  The  ground  on  which  the  attach- 
ment was  issued  was  that  the  defendants  had 
*'  fraudulently  conveyed  or  assigned  their  prop- 
erty or  effects  so  as  to  hinder  and  delay  their 
creditors,"  and  had  "  fraudulently  concealed, 
removed  or  disposed  of  their  property  or  effects 
so  as  to  binder  or  delay  their  creditors,"  and 
were  **  about  fraudulently  to  convey  or  assini 
their  property  or  effects  so  as  to  hinder  or  ae- 
lay  their  creditors."  Under  this  attachment 
the  sheriff,  on  the  9th  of  January,  1880,  seized 
a  quantity  of  goods  in  the  possession  of  the 
firm  of  Huiskamp  Brothers,  the  proceeds  of 
which  are  the  subject  of  controversy.  These  r«««, 
goods  were  subsequently  sold  as  perishable  1***1 
property,  and  the  proceeds,  $6,246.60,  were 
placed  in  court. 

On  the  16th  of  March,  1880,  the  plaintiff  re- 
moved the  suit  into  the  Circuit  Court  of  the 
United  States  for  the  Western  IHvision  of  the 
Western  District  of  Missouri.  Prior  to  the  sale 
of  the  goods,  and  on  the  8th  of  May,  1880, 
Huiskamp  Brothers  filed  in  the  suit,  under  the 
Statute  of  Missouri,  what  is  called  aninteiplea, 
claiming  to  be  the  owners  of  the  goods  attached, 
and  to  have  been  such  owners  at  the  date  of 
tiie  levy  of  the  attachment,  and  demanding  a 
return  of  the  property. 

On  the  17th  of  May,  1880,  Rummel  filed  a 
plea  in  the  nature  of  a  pica  in  abatement,  deny- 
ing the  indebtedness,  denying  the  several 
frauds  alleged,  and  praying  for  an  abatement 
of  the  attachment  ana  a  release  of  the  property. 
After  the  sale  of  the  property,  and  on  the  17th 
of  May,  1881,  Huiskamp  Brothers  filed  an 
amended  interplea,  daimine  that  when  the 
goods  were  seized  the  same  oelonged  to  them 
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and  were  in  their  possenion;  that  the  foods 
were  wrongfully  seized;  and  that  the  proceeds 
of  their  sale  in  court,  amountinj^  to  $5,246.60, 
were  their  property.  The  plaintiff  answered 
the  amended  Interplea  and  denied  its  allega- 
tions. A  trial  of  the  interplea  was  had  before 
the  court  and  a  jury  in  October,  1882,  at  which 
a  verdict  was  f  ouna  that  the  property  attached 
and  the  proceeds  thereof  "were  not  and  are 
not  the  property  of  the  interpleaders/'  on  which 
a  Judgment  was  entered  for  the  piaintilf  and 
against  the  interpleaders,  to  review  which  the 
interpleaders  have  brought  this  writ  of  error. 

The  mode  of  procedure  by  interplea  in  an 
attachment  suit,  where  a  third  party  claims  the 
attached  property,  is  authorizea  by  section  440 
of  the  Revised  Statutes  of  Missouri,  of  1879, 
which  is  as  follows:  "Any  person  claiming 
property,  money,  effects,  or  credits  attached, 
may  interplead  m  the  cause,  verifying  the  same 
by  a^davit;  and  issues  mav  be  made  upon  such 
interplea,  and  shall  be  tried  as  like  issues  be- 
tween plaintiff  and  defendant,  and  without  any 
unnecessary  delay." 
[312]  The  bill  of  exceptions  contains  the  following 
statement  as  to  the  proceedings  had  at  the  trial: 

"The  interpleaders,  in  support  of  their  title 
to  the  property  in  controversy,  offered  testi- 
mony, which  was  admitted,  tending  to  prove 
such  title,  as  follows: 

"First.  A  chattel  mortgage,  made  by  defend- 
ant Jacob  Rummel,  to  the  interpleaders,  on  the 
stock  of  merchandise,  the  proceeds  of  which 
are  in  controversy,  dated  December  24, 1879, 
and  the  notes  of  said  Jacob  Rummel  to  said 
int«rpleaderssecured  thereby,  of  same  date,  one 
for  $2,600  and  one  for  $1,600,  each  due  one 
day  after  date,  and  bearing  10  per  cent  interest 
from  date.  Said  mortgage  was  signed  and  ac- 
knowledged in  due  form,  and  filed  for  record 
in  the  oflQce  of  the  recorder  of  deeds  of  Putnam 
County,  Miss'>uri,  on  January  1,  1880.  Said 
moitgage  provided  that  the  mortgagees  might 
sell  the  mortgaged  property  at  public  sale  on 
ten  days'  notice. 

"Second.  That  said  stock  of  merchandise 
was  actually  transferred  and  delivered  to  the 
interpleaders  on  January  6,  1880,  prior  to  the 
seizure  of  tbe  same  uuder  the  writ  of  attach- 
ment issued  in  tbe  case  of  the  plaintiffs  against 
the  defendants. 

"The  interpleaders  f urtheroffered  testimony, 
which  was  admitted  in  evidence,  tending  to 
show  that  they  were  wholesale  dealers  in  boots 
and  shoes  in  the  City  of  Keokuk,  Lee  County, 
Iowa,  and  had  been  for  many  years;  that,  prior 
to  January,  1878,  tbe  defenciants  Jacob  Rum- 
mel and  Son  were  partners  engaged  in  business 
in  the  Town  of  Unionville,  I^itnam  County, 
Missouri,  under  the  firm  name  of  Rummel  & 
Son,  and  their  business  was  that  of  general  re- 
tail merchandise,  including  farming  imple- 
ments, wagons,  etc.;  that,  in  January,  1878, 
the  said  partners  dissolved  said  firm  and  divided 
the  property  and  business  thereof,  and  both  of 
said  partners  informed  the  interpleaders  of 
such  dissolution. 

"That,  after  such  dissolution,  the  said  Jacob 
Rummel  continued  at  the  same  place  the  gen- 
eral retail  merchandise  business,  and  the  de- 
fendant Ed.  R.  Cutler  engaged  in  the  business 
of  selling  agricultural  implements,  including 
wagons;  that,  after  January,  1878,  as  between 
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themselves,  the  said  Rummel  had  no  Interest  in 
the  profits  or  losses  of  the  business  carried  on 
by  Cutler  in  the  agricultural  implement  busi- 
ness, and  Cutler  no  interest  In  tne  profits  or 
losses  of  the  merchandise  business;  that  the  in- 
debtedness for  which  the  stock  of  merchandise 
was  mortg^ed  or  pledged  was  for  goods  sold 
to  Jacob  Rummel  after  the  dissolution  and 
division  of  the  business  and  property  of  the 
firm  of  Rummel  &  Son;  that  when  the  inter* 
pleaders  took  the  mortgage,  and  also  when 
they  took  possession  of  the  stock  of  merchan- 
dise, they  understood  that  the  same  belonged 
to  Jacob  Rummel,  and  had  been  led  to  so  be- 
lieve from  the  statements  of  both  Cutler  and 
Rummel ;  that  they  took  said  mortgage  and 
possession  of  said  stock  of  merchandise  m  good 
faith,  to  secure  their  debt,  and  not  to  hinder, 
delay  or  defraud,  or  to  assist  in  hindering,  de- 
laying or  defrauding,  the  creditors  of  the  said 
Rummel  or  Rummel  A  Son;  that  Rummel 
made  the  conveyance  and  transfer  to  the  inter- 
pleaders in  good  faith,  to  secure  their  debt,  and 
not  with  the  fraudulent  purpose  of  hindering, 
delaying  or  defrauding  his  creditors,  or  those 
of  the  firm  of  Rummel  4k  Son." 

Luke  Huiskamp,  one  of  the  interpleaders, 
testified  to  the  drcumstances  under  which 
Huiskamp  Brothers  took  the  mortgage  and  en- 
tered into  possession  of  the  mortgaged  prop- 
erty. His  testimony  shows  that  they  did  so 
upon  the  understanding  and  belief,  derived 
from  both  Rummel  and  Cutler,  that  tbe  prop- 
erty belonged  to  Rummel  and  that  the  only 
purpose  of  Huiskamp  Brothers  was  to  secure 
oonaflde  debts  due  to  them,  and  to  certain  other 
creditors,  by  Rummel. 

The  bill  of  exceptions  then  goes  on  to  state  as 
follows: 

"Jacob  Rummel,  a  witness  for  the  inter- 
pleaders, on  his  cross  examination,  among 
other  things  testifiei  that  Thomas  M.  Fee  was 
the  attorney  of  interpleaders,  and  was  present 
at  the  time  of  the  taking  possession  by  the  in- 
terpleaders of  tbe  property  in  controversy,  and 
has  been  such  attorney  from  that  time  until  the 
present;  that,  at  the  time  of  the  trial  of  the  plea 
in  abatement  of  Rummel,  said  Fee  was  the  at- 
torney of  Rummel,  and  was  employed  by 
Rummel  to  assist,  and  did  assist,  in  the  trial  of 
such  plea  in  abatement. 

"The  plaintiffs  offered  testimony,  which  was 
admitted  in  evidence,  tending  to  show  that  the 
interpleaders  took  the  mortgage  on,  and  posses- 
sion of,  tbe  stock  of  merchandise  in  contro- 
versy, not  in  good  faith,  but  to  assist  the  de- 
fendant Cutler  in  hindering,  delaying  and  de- 
fraudlng^his  creditors  and  the  creditors  of  the 
firm  of  Rummel  &  Son;  that  there  was  no  dis- 
solution of  the  firm,  or  division  of  tbe  firm 
Jropertv,  in  January,  1878,  or  afterwards;  that 
acob  Rummel  made  the  transfer  and  convey- 
ance to  interpleaders  with  the  intent  to  hinder, 
delay  and  defraud  his  creditors;  that  plaintiffs 
were  engaged  in  the  manufacture  and  sale  of 
wagons,  and  had  been  for  many  years,  and  had, 
prior  to  January,  1878,  dealt  with  Rummel  <& 
Son,  and  continued  to  deal  with  them,  after 
that  time;  that  they  never  knew  of  the  dissolu- 
tion of  said  firm  or  division  of  its  property,  and 
there  never  was  any  published  notice  of  such 
dissolution;  that  tbe  debt  on  which  they  brought 
suit  in  the  attachment  proceedings  was  con- 
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tracted  on  their  part  under  the  belief  that  the 
firm  of  Rummel  A  Son  was  stiU  in  existence." 
The  plaintiff  then  offered  in  evidence  the 
affidavit  on  which  the  attachment  was  issued 
In  the  main  suit  against  Rummel  and  Cutler, 
the  plea  in  abatement  of  Rummel  thereto,  and 
that  part  of  the  record  in  the  attachment  suit 
i7hi<m  showed  the  proceedings  on  the  trial  of 
such  plea  in  abatement,  including  the  verdict 
«nd  the  Judgment,  the  verdict  bei^  the  finding 
oi  the  issues  for  the  plaintiff,  and  the  Judgment 
being  that  the  plea  m  abatement  be  overruled 
ind  tne  attachment  sustained.  The  interplead- 
3rs  objected  to  the  introduction  of  the  affidavit, 

Slea  in  abatement;  record  entries,  verdict  and 
idgment,  upon  the  grounds  that  they  were 
not  parties  to  the  trial  and  issues  on  the  plea  in 
abatement,  "And  that  the  issues  tried  thereon 
were  entirely  separate  and  distinct  from  the 
issues  upon  trial  here;  and  hence  the  testimony 
is  irrelevant  and  immaterial,  relating  to  differ- 
ent iMirties  and  different  subject  matter."  The 
bUl  of  exceptions  states  that  "The  court  over- 
ruled the  objections  of  the  interpleaders  and 
admitted  said  papers  for  one  purpose:  to  show 
that  the  conveyance  and  transfer  of  the  stock 
of  merchandise  in  controversy  to  the  inter- 
pleaders was  fraudulent  on  the  part  of  Jacob 
Rummel;  to  which  action  of  the  oourt^  in  over- 
1 315]  ruling  said  objections  and  admitting  said  testi- 
mony, the  interpleaders  at  the  time  exoeiyted." 
Under  the  Statute  of  Missouri  writs  of  at- 
tachment axe  obtained  at  the  time  of  or  after 
the  commencement  of  the  suit,  upon  an  affi- 
davit specifying  one  or  more  of  the  statutory 
causes  of  attachment  Sections  488  and  489  of 
the  Revised  Statutes  of  Missouri  provide  for  the 
filing,  by  the  defendant  in  the  attachment,  of  a 
plea,  in  the  nature  of  a  plea  in  abatement,  put- 
ting m  issue  the  truth  of  the  facts  alleged  in  the 
affidavit  on  which  the  attachment  was  sued 
out,  and  for  a  trial  of  the  issue. 

In  addition  to  the  ruling  as  to  the  proceed- 
ings on  the  plea  in  abatonent,  the  court,  in 
duurging  the  JiU7»  said :  "In  the  attachment 
suit  between  the  Moline  Waeon  Gompanv  and 
Rummel  and  Cutler,  Rummel  filed  what  m  law 
is  termed  a  plea  in  abatement ;  that  is,  he  de- 
nied the  facts  alleged  in  the  affidavit  made  by 
the  Company  to  obtain  the  attachment  The 
law  allows  attachments  to  issue  and  property 
to  be  seized  in  cases  only  where  debtors  nave 
dealt,  or  are  about  to  deal,  with  their  proper^ 
in  an  illegal  way.  The  affidavit  made  by  the 
Moline  Wagon  Company  at  the  time  they  sued 
out  their  attachment  in  appropriate  legal  lan- 
j^uage  charged  that  Rummel  and  Cutler  had  or 
were  about  fraudulently  to  convey  their  prop- 
erty to  as  to  hinder  and  delay  their  creditors  m 
the  collection  of  thefar  debts.  This  charge  Rum- 
mel denied.  A  trial  which  was  had  on  this 
issue  resulted  in  the  sustaining  of  the  attach- 
ment: that  is,  the  charse  made  in  the  Iftffldavit 
l^  the  Moline  Wagon  Company,  that  Rummel 
IumI  fraudulently  conveyed,  or  was  about  fraud- 
ulently to  convey,  the  property  in  controversy, 
to  hinder  and  delay  creditors,  was  true.  Cut- 
ler, the  defendant  with  Rummel  in  the  attach- 
ment suit,  did  not  appear,  and  therein  con- 
fessed the  charge  of  fraud." 

The  court  also  said  in  its  charce:  "So  far  as 
the  intent  to  defraud,  hinder,  ana  delay  credit- 
ors on  part  of  Rummel  is  ooncemed,  a  trial  of 
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that  issue  has  been  had  in  this  court,  with  the 
result  brought  to  your  notice  bv  reading  from 
the  records.  The  intention  of  Rommel  m  mak- 
ing the  mortgage  to  Huiskamp  Brothers  was 
found  to  have  been  fraudulent;  but  this  of  it- 
self is  not  sufficient  to  make  the  mortgage 
fraudulent  as  to  Huiskamp  Brothers.  Huis- 
kamp Brothers  may  have  known,  when  they 
accepted  the  mort^nu;e  from  Rummel,  that  he 
intended  to  defraud,  hinder  and  delay  his  cred- 
itors by  it;  yet,  if  they  in  no  way  participated 
in  the  fraud  of  Rummel,  did  no  act  to  aid  or 
assist  him  in  the  illegal  act,  and  intended  to  se- 
cure their  debt  only,  the  mortgage  as  to  them 
is  valid,  and  they  are  entitled  to  uie  benefit  of 
the  same;  but,  on  the  otle:*  hand,  if,  aside  from 
the  securing  of  their  own  debt.  Huiskamp 
Brothers,  by  and  through  the  mortgage,  under- 
took to  aid  and  assist  Kummel  in  his  fraudu- 
lent purposes  to  hinder  and  delay  the  Moline 
Wagon  Companv,  or  any  other  creditor,  in  the 
collection  of  their  debt,  m  such  case  the  mort- 
l^age  is  void,  and  they  can  claun  nothing  under 
it,  as  against  creditors.  This  is  the  important 
question  in  the  case,  and  you  should  carefully 
examine  the  whole  of  the  testimony  bearing 
upon  this  point" 

The  intcurpleaders  excepted  to  those  portions 
of  the  charge  which  referred  to  the  trial  of  the 
issues  between  the  plaintiff  and  Rummel,  on 
the  ground  that  neither  the  proceedings  on 
Rummel's  plea  in  abatement,  nor  Cutler^  con- 
fession of  the  charge  of  fraud  made  in  the  affi- 
davit, could  affect  the  rights  of  the  interplead- 
ers. 

Although  the  transaction  between  Rummel 
and  Huiskamp  Brothers  may  have  been  the 
subject  of  the  trial  on  the  plea  in  abatement^ 
we  are  of  opinion  that  the  evidence  in  question 
was  improperly  admitted.  In  order  to  invall 
date  the  mortgage  of  Rummel  to  Huiskamp 
Brothers  it  must  nave  been  made  with  the  in- 
tent, on  the  part  of  Rummel,  to  hinder  and  de- 
lay his  other  creditors,  and  Huiskamp  Brothert 
must  have  accepted  it  with  the  intent  of  assist- 
ing Rummel  to  hinder  and  delay  his  other  cred- 
itors. A  debtor  in  failing  drcumstanoes  hav- 
ing the  right  to  prdfer  a  creditor,  if  the  pro 
ferred  creditor  has  a  bona  Jlde  debt,  and  tak'^s 
a  mortgage  with  the  intent  of  securing  suclk 
debt,  and  not  with  the  purpose  of  aiding  the 
debtor  to  hinder  and  delay  other  creditors,  the 
mortgage  is  valid,  even  though  the  mortgpsgee 
knows  ttiat  the  debtor  is  insolvent  and  that  the 
debtor's  intention  is  to  hinder  and  delay  other 
creditors.  It  was  necessary,  therefore,,  for  the 
plaintiff,  on  the  trial  of  the  issue  with  the  in- 
terpleaders, to  make  proof  of  the  unlawful  in- 
tent of  Rummel  in  makingthe  mortg^,  ine> 
spective  of  any  intent  of  Huiskamp  Brothere 
in  accepting  it  Such  proof  could  not  be  made 
as  against  the  interpleaaers.  in  view  of  what  the 
evioence  which  they  offered  tended  to  show,  b j 
proving  that  the  issue  as  to  the  intent  of  Rum- 
mel had  been  tried  and  found  against  him  in 
the  trial  on  his  plea  of  abatement  That  waa 
an  issue  to  which  the  interpleaders  were  not 
parties,  and  the  record  of  its  trial  was  wholly 
madmissible  as  against  the  interpleaders.  The 
bill  of  exceptions  states  that  the  papen  were 
admitted  to  show  "  that  the  conveyance  and 
transfer  of  the  stock  of  merchandiaa  In  contro- 
vert to  the  interpleaden  was  fraudnknt  on 
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the  part  of  Jacob  Bommd.*  The  interplead- 
ers were  not  parties  to  the  proceedings,  did  not 
appear  in  them,  did  not  control  them,  and  can- 
not be  affected  by  them.  'For  this  error  there 
must  be  a  new  trial ;  but,  as  there  were  other 
parts  of  the  charge  of  the  court,  and  refusals 
of  the  court  to  charge  as  requested  by  the  inter- 
pleaders, which  were  excepted  to,  and  which 
we  think  were  erroneous,  and  which  may  re- 
cur upon  a  new  trial,  il  seems  proper  to  con- 
sider them. 

The  following  portion  of  thl»  charge  of  the 
court  was  ezceptea  to:  "  But  if  no  1^»1  disso- 
lution of  the  partnership  took  place  in  January, 
1878,  or  since,  and  the  partners  continued  to 
hold  the  property  in  controversy  as  partner- 
ship property,  bought,  sold,  and  advernised  it  as 
firm  proi)erty,  such  property  remained  partner- 
ship property,  so  far  as  creditors  ate  concerned, 
who  knew  nothing  of  the  division  and  who 
trusted  the  firm.  Under  the  view  of  the  case 
last  presented  you  will  have  to  determine 
whether  there  was  a  dissolution  of  the  partner- 
ship. As  already  stated,  it  is  an  undisputed 
fact  that,  up  to  January,  1878,  a  partnership 
between  Rummel  and  Cutler  did  exist;  that 
that  partnership  dealt  In  general  merchan4ise, 
including  farming  implements,  wagons,  etc., 
and  that  dealings  prior  to  that  time  were  had 
between  the  Moiine  Wagon  Company  and  the 
firm  of  Rummel  &  Son.  The  Moiine  Wagon 
Company  had  a  right  to  presume  that  the  per- 
sons once  composing  a  firm,  and  who  continue 
doing  business  under  the  mm  name,  are  stiH 
partners,  and  that  the  partnership  continues  to 
exist  until  notice  of  a  dissolution  was  given. 
No  agreement  or  understanding  between  the 
partners— no  division  of  the  property  of  the 
firm — can  relieve  either  Uie  firm  or  the  partners 
of  their  l^gal  liability  as  to  creditors  who  ex- 
tend credit  to  the  firm;  nor.  aie  creditors  who 
extend  credit  to  the  firm  bound  to  regard  pub- 
[321  ]  ^  rumors,  even  if  they  heard  them,  if  the  part- 
ners continue. the  partnership  name  and  avail 
themselves  of  the  partnership  credit.  You  are 
therefore  instructed  that  the  partnership  be- 
tween Rummel  and  Cutler  existing  in  1878  con- 
tinued to  exist  up  to  the  time  of  Recreation  of 
the  debts  sued  on  by  the  Moiine  Wagon  Com- 
pany, unless  public  notice  of  the  dissolution  of 
the  partnership  was  given,  or  actual  notice  of 
such  dissolution  was  brought  home  to  the  Mo- 
line  Wagon  Company.  If,  under  this  view  of 
the  law,  you  shall  find,  from  the  evidence,  that 
plaintiff,  the  Moiine  Wagon  Company,  gave 
credit  to  the  firm  of  Rummel  &  Son,  comjMsed 
of  Rummel  and  Cutler*  then  the  firm  and  each 
of  the  partners  are  liable  for  the  debt  thus  con- 
tracted. All  of  the  assets  of  the  partnership, 
both  merchandise,  notes,  and  accounts,  as  well 
as  all  wapres  and  property  of  the  partnership 
which  Cutler''  [Rummel  ?j  "may  have  handled 
in  his  division  of  the  partnership,  as  well  as  all 
notes  and  accounts  which  Cutler  may  have  tak- 
en, together  with  all  property  of  the  partners, 
in  case  of  insufficiency  of  partnership  assets,  are 
liable  for  debts  created  by  the  partnership.  If 
voushaU  find  that  the  partnership  once  existing 
between  Rummel  and  Cutler  had  not  been  dis- 
solved, and  the  property  in  dispute  to  be  part- 
nership property,  then  Rummel  could  not  take 
such  partnership  property  and  pay  an  individ- 
ual debt  with  It,  sQch  as  Huiskamp  Biothen 
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claim  to  have,  and  the  mortgage  read  in  evi- 
dence, given  them,  is  void  as  against  creditors 
of  the  firm." 

In  connection  with  this  portion  of  the  charge 
the  interpleaders  requested  the  court  to  give 
the  following  instructions  to  the  jurv: 

"8.  If  the  jury  find,  from  the  evidence,  that 
Rummel  and  Cutler  led  Huiskamp  Brothers  to 
believe  that  the  ffoods  belonged  to  Rummel, 
and  they  acceptea  the  mortgage  and  took  the 
goods  under  such  belief,  then  tney  are  entitled 
to  the  same  rights,  by  virtue  of  the  mortgage 
and  their  possession,  as  if  the  goods  actually 
belonged  to'  Rummel  at  the  time  the  mortgage 
was  made,  and  when  they  took  possession  of 
the  goods." 

"4.  If  the  Jury  find  that,  as  between  Rimi- 
mel  and  C\itler,  the  goods  belonged  to  Rumr  VM!K\ 
mel  at  the  time  he  made  the  mortgage  and 
Huiskamp  Brothers  took  possession  of  the 
same,  then  the  interpleaders  are  entitled  to  re- 
cover, although,  as  to  the  pl^unttfib  in  this  case, 
the  firm  of  Rummel  &  Son  was  in  existence  by 
resson  of  the  fact  that  the  plaintiffs  had  never 
been  notified  of  any  chanee  of  the  firm  of  Rum- 
mel &  Son.  In  such  case,Rummel  ft  Son  would 
be  liable  to  the  plaintiffs,  but  the  plaintiffs 
would  have  no  lien  on  the  stock  of  goods,  and 
Huiskamp  Brothers  could  aoquhre  title  thereto 
by  a  valid  mortgage  from  Rummel." 

"5.  There  is  a  otfference  between  the  disso- 
lution of  a  firm  and  the  settlement  of  the  ac- 
counts of  the  partners  between  themselves  and 
the  firm.  A  partnership  may  be  dissolved  and 
the  property  divided  in  part^  leaving  the  set- 
tlement of  the  accounts  between  the  partners  to 
be  effected  in  the  future:  and,  in  this  case,  if 
the  firm  of  Rummel  &  Son  was  dissolved  in 
1879,  and  Rummel  took  the  stock  of  merchan- 
dise, with  the  consent  of  his  copartner,  and  was 
to  be  charged  therewith,  then  from  that  time, 
as  between  Rummel  and  Cutler,  the  former 
would  be  the  owner  of  the  goods,  and  could 
make  a  valid  mortgage  of  the  same  in  his  own 
name.** 

"7.  The  test  of  a  partnership,  as  between 
the  partners,  is  the  sharing  of  the  profits  and 
the  losses  of  the  business;  and,  in  this  case,  if, 
after  January  18, 1878,  Cutler  was  not  to  share 
the  profits  and  losses  of  the  store  business,  but 
Rummel  alone  was  to  have  such  profits  and 
bear  such  losses,  then,  after  that  tmie,  as  be- 
tween themselves,  they  were  not  partners  in 
fact.  If  they  should  lead  others  to  oelieve  that 
they  were  partners,  then  they  would  be  liable 
to  whoever  acted  on  such  belief  and  gave  them 
credit  Such  creditors  would  not,  however, 
have  a  lien  on  the  property  belonging  to  one 
of  the  partners,  as  between  themselves,  and 
could  not  clum  the  same  from  a  party  who,  in 
ffood  faith,  for  value,  took  such  property  from 
ttiepartner  really  owning  it" 

The  court  refused  to  give  these  instructions, 
and  to  its  action  in  respect  to  each  the  inter* 
pleaders  excepted. 

The  substance  of  the  concluding  sentence  of 
the  portion  of  tiie  charge  last  above  recited  is 
that,  even  thoueh  the  partnership  between  |323] 
Rummel  and  Cutler  was  not  dissolved,  and  tho 
property  continued  to  be  partnership  property, 
it  was  not  in  the  power  ox  Rummel,  even  with 
the  consent  of  Cutler,  to  take  any  of  such  prop> 
erty  and  pay  with  it  the  individual  debt  of 
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Rommel  toHoiakamp  Brothers,  and  therefore, 
the  mortgage  to  them  was  void,  as  against  the 
plaintiff.  The  plaintiff  had  introduced  testi- 
mony on  the  trial  tending  to  show  that  there 
was  no  dissolution  of  the  firm  of  Rummel  A 
Bon,  nor  anydivision  of  the  firm  property,  in 
JanuaiT,  1878,  or  afterwards;  and  the  instruc- 
tion referred  to  was  based  upon  the  yiew  that 
the  Jury  might  find  that  the  partnership  was 
never  dissolved,  and  its  property  never  diVided. 
But  the  instruction  was  contrary  to  the  rolinff 
in  the  case  of  Fitwpairiek  v.  flannagan,  10)6 
U.  8.  648,  654  [27: 211,  218],  where  this  court, 
speakinff  by  Jir,  Justice  Matthews,  said:  "The 
legal  ri^t  of  a  partnership  creditor  to  subject 
the  parUiership  property  to  the  payment  of  his 
debt  consists  simply  in  the  right  to  reduce  his 
claim  to  judgment,  and  to  self  the  goods  of  his 
debtors  on  execution.  His  rifi;ht  to  appropri- 
ate the  partnership  property  specifically  to  the 
payment  of  his  debt,  in  equify,  in  preference 
to  creditors  of  an  individual  partner,  is  derived 
through  the  other  partner,  whose  original  right 
it  is  to  have  the  partnership  assets  applied  to  the 
payment  of  pi^ership  obligations.  And  this 
equity  of  the  creditor  subsists  as  long  as  that 
of  the  partner,  through  which  it  is  derived,  re- 
mains; that  is,  so  long  as  the  partner  himself. 
In  tiie  language  of  this  court  in  Otu^v.  BeaU" 
n^artf,99  U.  8.  119. 126  [25:870,  872],  'retains 
an  interest  in  the  firm  assets,  as  a  partner,  a 
court  of  equity  will  allow  the  creditors  of  the 
firm  to  avail  themselves  of  his  equity,  and  en- 
force, through  it,  the  application  of  those  as- 
sets primarfly  to  payment  of  the  debts  due 
them,  whenever  the  property  comes  undw  its 
administration.'" 

It  follows,  from  this  view,  that,  even  thou^ 
the  partnership  of  Rummel  &  Son  was  not  dis- 
solved, Rummel  had  the  right,  with  the  con- 
sent of  Cutler,  to  appropriate  the  propertT^  to 
the  payment  of  bis  individual  debt  to  Huis- 
kamp  Brothers,  because  the  plaintiff,  at  the 
time  the  mortgage  was  made  by  Rummel  to 
Huiskamp  Brothers,  had  no  specific  lien  upon 
the  property,  and  there  was  no  trust  impressed 
upon  it  at  that  time,  which  could  be  enforced 
by  the  plaintiff.  It  was  only  necessary  that 
the  disposition  of  the  property  should  have 
been  bona  fide  on  the  part  of  both  parties,  and 
without  any  intent  to  hinder  or  delav  the  plaint- 
iff. Hovoe  V.  Lawrence,  9  Oush.  558.  and  cases 
there  cited;  Locked,  Lewie,  124  Mass.  1. 

It  was  also  error  in  the  court  to  refuse  to 
charge,  as  requested  in  the  fourthprayer  of  the 
interpleaders,  that  if,  as  between  Rummel  and 
Cutler,  the  goods  belonged  to  Rummel,  the  in- 
terpleaders were  entitlwi  to  recover,  although 
the  plaintiff  had  not  been  notified  of  any  change 
in  the  firm  of  Rummel  &  Son;  and  error  to 
charge,  as  it  did.  the  converse  of  this  proi>osi 
tion.  The  fact  of  notice  or  no  notice  to  the 
plaintiff  could  not  affect  the  question  in  issue, 
so  long  as  the  plaintiff  bad  acquired  no  lien  on 
the  goods  prior  to  the  mortgage  by  Rummel  to 
the  interpleaders,  and  that  mortgage  was  made 
in  good  faith. 

u  was  also  error  in  the  court  to  refuse  to 
charge,  as  requested  in  the  fifth  prayer  of  the 
interpleaders,  that  "If  the  firm  of  Rummel  & 
Son  was  dissolved  in  1879,  and  Rummel  took 
the  stock  of  merchandise,  with  the  consent  of 
his  copartner,  and  was  to  be  charged  therewith, 
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then,  from  that  time,  as  between  Rummel  and 
Cutler,  the  former  would  be  the  owner  of  the 
goods,  and  could  make  a  valid  mortgage  of  the 
same  in  hia  own  name."  The  proposition  in- 
volved in  this  request  presupposes,  of  course, 
that  the  transaction  betweenRummd  andCutr 
ler  was  made  in  good  faith,  and  in  that  view, 
the  instruction  requested  was  in  accordance 
with  the  rule  laid  down  by  this  court  in  Ckim 
▼.  Beauregard  and  approved  in  FiUpatriek  v. 
Flannaoan,  to  the  effect,  that  "If.  before  the 
interpodtion  of  the  court  is  asked,  the  property 
has  ceased  to  belong  to  the  )partnersmp,  if  by 
a  bona  fide  transfer  it  has  become  the  several 
property  either  of  one  partner  or  of  a  third 
person,  the  equities  of  the  partners  are  extin- 
g[uished,  and  consequently  the  derivative  equi- 
ties of  the  creditors  are  at  an  end."  See  also 
HwDe  y.  Lawrence  and  Locke  v.  Ltwie,  above 
dted. 

TheJudgmefU  <if  the  Orouit  Court  ie  reeereed^ 
and  the  eaee  i$  rernanded,  with  a  direction  i» 
award  a  new  trial. 
True  copy.   Test : 

James  H.  MoKenney,  Clerk,  Suik  Oourt,  H.  8. 


OUACHITA  AND   MISSISSIPPI   RIVER 
PACKET    COMPANY,     WILLIAM    T. 
SCOVELL,  BT  AL.,  Appti., 
e. 

CATHERINE  IL  AIKEN,  Admrz.  of 
Joseph  A.  Aib3BK,  Deceased,  JOHN  H. 
MENGE  BT  AL.,  Copartners,  as  Joseph  A. 
AiKBW  Ss  Co.,  AKD  CITY  OP  NEW  OR- 
LEANS. 

(See  8.  a  Beporter*8  ed.  4M^1S0.) 

Canttitutianal  law—whaffaae—Statee  may  reff- 
ulate—reoMmableneee  of  aiaraee,  how  deter- 
minedr—tonTioge  charged—application  cf  pro- 
ceede— profit  to  lessee. 

1,  In  the  absence  of  Interference  by  Oonffren,  a 
State  may  estahUsh,  mana^  and  carry  on  worn 
and  Improvements  ox  a  locaTcharaoter.  toough  they 
necesBaxily  more  or  lees  affect  InterBtaie  commerce. 

2.  Wbarfaflre  to  subject  to  local  state  laws.  Con- 
ffresB  havinff  passed  no  Act  to  reirulate  It;  and  by 
those  lawB  its  reasonableness  must  be  determined. 

8.  Charges  for  wharfage,  graduated  by  tonnage 
of  vessels  usiog  a  wharf,  are  not  open  to  the  objecs 
tion  that  they  are  duties  on  tonnage  within  the 
meaning  of  the  Oonstitution. 

4.  Where  wharfage  chargesarereasonable,itinno 
way  concerns  those  who  pay  them,  what  applica- 
tion is  made  of  the  proceeds.  Tbeir  appropriation 
to  maintain,  extend,  light  and  police  the  wharves 
is  unobjectionable,  although  a  profit  may  be  real- 
ized by  lessees  from  the  city  which  owns  theoL 

[No.  117.1 
Argued  Jan.  5,  1887.    Decided  AprU  26,  1887. 

APPEAL  from  the  Circuit  Court  of  theXJnited 
States  for  the  Eastern  District  of  Loui- 
siana. Reported  below,  4  Woods,  208.  Af- 
firmed. 

The  history  and  facU  of  the  case  appear  hi 
the  opinion  of  the  court. 

Meesrs.  John  H.  Kennard  and  Wittiam 
W.  Howe,  for  appellants. 

Messrs.  William    8.    Benedict.    George 
Lenigre  and  Thomas  L.  Bayne^  for  appeUeea. 
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Mr,  JuiHee  Bradlejr  delivered  the  opinion 
of  the  court: 

The  bill  in  this  case  was  filed  in  the  Circuit 
Court  of  the  United  States  by  the  appellants, 
for  themselves  and  all  others  in  like  interest 
-who  should  come  in  and  contribute  to  the  ex- 
penses of  the  suit,  against  Catherine  M.  Aiken, 
administratrix  of  Joseph  A.  Aiken,  and  others, 
residents  of  New  Orleans,  doinff  business  under 
the  firm  name  of  Joseph  A.  Aiken  A  Co.,  and 
afainst  the  City  of  New  Orleans.  The  com- 
plainants are  owners  of  steamboats  plying  be- 
tween New  Orleans  and  other  ports  and  places 
on  the  Mississippi  River  and  its  branches  in 
other  States  than  Louisiana;  and  the  burden  of 
their  complaint  is  that  the  rates  of  wharfage 
•which  they  aro  compelled  to  pay  for  their  ves- 
sete  at  New  Orleans  are  unreasonable  and  ex- 
cessive, are  really  duties  of  tonnage,  and  im- 
peded in  violation  of  the  Constitution  of  the 
united  States.  The  defendants,  Joseph  A. 
Aiken  &  Co.,  at  the  time  of  filing  the  bill,  were 
lessees  of  the  public  wharves  bdonging  to  the 
City  of  New  Orleans,  under  a  leaM  from  the 
City  made  in  May,  1881,  for  the  term  of  five 
vears;  and,  as  such  lessees,  charged  and  col- 
lected the  wharfage  complained  of.  The  ob- 
ject of  the  bill,  as  shown  by  its  prayer,  was  to 
obtain  an  injunction  to  prevent  the  defendants 
from  exacting  the  exc^ve  charges  referred  to, 
the  complainants  expressing  a  willingness  to 
pay  all  reasonable  wharf  ase. 

The  bill  alleges  that  on  the  17th  of  January, 
1875,  the  council  of  the  Citv  of  New  Orleans 
adopted  an  ordinance,  '\fi^g  and  regulating 
charges  for  wharfage,  levee,  and  other  facih- 
ties  afforded  by  the  City  of  New  Orleans  to 
commerce,"  bv  which  ordinance,  among  other 
matters  and  things,  it  was  ordained  that  the 
-wharfage  du<^  on  all  steamboats  shall  be  fixed 
as  follows:  "  Not  over  five  days,  ten  cents  per 
ton,  and  each  day  thereafter,  five  doUar84)er 
day;  boats  arriving  and  departing  more  than 
once  a  week,  five  centsper ton  eadi trip;  boats 
lying  up  for  repairs  during  the  summer  months 
to  occupjr  such  wharves  as  may  not  be  required 
for  shipping,  for  thirty  days  or  under,  one  dol- 
lar per  day/'  The  entire  ordinance  was  filed 
with  the  bill  as  an  exhibit,  showing  the  rates 
of  wharfage  to  be  ohaxged  for  vesseu  of  every 
kind.      ^ 

The  bill  then  states  that  on  the  17th  of  Mav, 
1881,  the  council  of  the  City  adopted  an  ordi- 
nance directing  the  administrator  of  commerce 
to  advertise  for  sealed  proposals  for  the  sale  of 
the  revenues  of  the  wharves  and  levees  for  the 
term  of  five  years,  upon  certain  conditions 
specified,  amongst  which  were  the  following; 
VIZ. ,  to  keep  the  wharves  and  levees  in  good  re- 
pair; to  construct  such  new  wharves  as  might 
De  necessary,  cot  exceeding  the  expenditure,  in 
any  one  year,  of  td5,000;  to  light  the  wharves 
with  electric  lights;  and  to  pay  the  City  an- 
nuaUythesum  of  |40,000,  of  which  $80,000 
should  be  devoted  to  the  maintenance  of  a  har- 
bor police  for  the  protection  of  commerce,  and 
the  remaining  flO.OOO  should  be  devoted  ex- 
clusively to  the jpayment  of  salaries  of  wharf- 
ingers, signal  officers,  and  other  employees  on 
the  levees.  The  sale  was  to  be  adjudicated  to 
the  persons  who  should  agree  to  charge  the 
lowest  rates  of  wharfage.  Joseph  A.  Aiken 
put  in  a  proposal  to  take  the  lease  on  the  con- 
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ditions  spedfied,at  the  rates  of  wharfage  named 
in  the  Ordinance  of  1875,  with  certain  reduc- 
tions which  he  agreed  to  make  from  time  to 
time;  and  this  proposal  was  accepted  by  the 
council. 

The  power  to  construct  and  maintain  levees 
and  wharves,  and  to  prescribe  and  collect  rates 
of  levee  dues  and  whurfage,  had  been  conferred 
upon  the  city  council  by  its  charter  (Act  of 
March  16, 1870,  No.  7,  §  12);  and  by  the  Act 
of  March  18,  1871,  it  was  authorized  to  lease 
the  wharves,  upon  adjudication,  for  any  term 
not  to  exceed  ten  years  at  a  time.  liaws  of 
1871,  No.  48,  8  7. 

The  point  raised  by  the  complainants  is  that 
the  rates  of  wharfage  proposed  by  the  lessees 
were  necessarily  enhanced  by  the  condition  re- 
quiring them  to  erect  new  wharves,  to  main- 
tain electric  lights,  and  to  pay  the  Ci^  $40,000 
per  annum  for  the  maintenance  of  a  harbor  po- 
lice, and  the  payment  of  salaries  to  wharf- 
ingers, eta  They  argue,  therefore,  that  the 
rates  agreed  to  be  charged  were  intended,  not 
merelv  as  compensation  for  the  use  of  wharves 
already  constructed,  but  as  a  tax  to  raise  money 
for  the  use  of  the  City,  to  enable  it  to  do  those 
things  the  expense  of  which  should  be  defrayed 
from  its  general  resources;  it  beins  contended 
that  wharfage  cannot  be  chargned  for  the  pur 
pose  of  raising  money  to  bulB  wharves,  but 
only  for  the  use  of  them  when  built  The 
complainants  contend  that  the  charges  are  un- 
reasonable and  excessive  as  wharfage,  and 
therefore  unauthorized  as  such,  and,  in  effect, 
a  direct  duty,  or  burden,  upon  commerce. 
They  offered  a  good  deal  of  evidence  to  show 
that  the  rates  of  wharfage  charged  are  onerous 
and  excessive,  and  that,  without  the  conditions 
referred  to,  the  lessees  coidd  have  offered  to  take 
much  lower  rates:  or,  at  all  events,  that  much 
lower  rates  would  have  been  a  reasonable  and 
sufficient  compensation.  On  the  other  hand, 
the  def endanrs  offered  evidence  to  show  that 
the  rates  were  reasonable,  and  that,  with  the 
same  or  even  higher  rates,  the  dty  itself,  be- 
fore leasing  out  its  wharves,  lost  every  year  a  [447] 
large  amount  of  money  in  their  administration. 
The  court  below  declared  "  that  the  exactions 
of  wharfage  are  substantially  expended  for  the 
benefit  of  those  using  the  wharves,  and  that 
the  proof  does  not  satisfy  us  that  the  rates  are 
exorbitant  or  excessive."  Ouaehita  Packet  Oo. 
V.  Aiken,  4  Woods,  208,  218.  We  do  not  think 
it  necessary  to  scrutinize  the  evidence  very 
closely.  With  the  circuit  court,  we  see  nothing 
in  the  purposes  for  which  the  lessees  were  re- 
quired to  expend  or  pay  money,  at  all  foreign  to 
the  general  object  of  keeping  up  and  maintain- 
ing proper  wharves,  and  provioing  for  the  se- 
curity and  convenience  of  those  using  them. 
The  case  is  clearly  within  the  principle  of  the 
former  decisions  of  this  court,  which  affirm  the 
right  of  a  State,  in  the  absence  of  regulation  by 
Congress,  to  establish,  manage  and  carry  on 
works  and  improvements  of  a  local  character, 
though  necessarily  more  or  less  affecting  inter- 
state and  forei^  commerce.  We  may  particu- 
larly refer  to  the  recent  cases  of  TVaiu,  Co.  v. 
ParkerOmrg,  107  U.  8.  691  [27:5841;  Morgwnv. 
L(mmana,  118 U.  8. 455  [ante,  287|;  and  Huse 
V.  Glaf)er,  110  U.  8.  648  \anU,  487],  in  which 
most  of  the  former  decisions  involving  the  same 
principle  are  dted  and  referred  to.    The  first 
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of  these  was  a  case  of  wharfage;  the  seoond, 
one  of  quarantiQei  and  the  thiid/ that  of  a  lock 
in  Illinois  River  constructed  hv  the  State  of 
IlllQois  in  aid  of  navigation.  The  same  prin- 
ciple was  applied  and  enforced  in  the  cases  of 
Oooley  Y.  Board  of  Wardm$,  58  U.  8.  13  How. 
290  [18:096],  on  the  subject  of  pilotage;  in  Mo- 
bOe  (h.  Y.  EimbaU,  10217.  S.  601  L26:^l,wheie 
a  state  law  provided  for  the  improvement  of 
the  river  and  harbor  of  Mobile;  m  the  various 
casesof  bridgeso  ver  navigable  rivers  which  have 
come  before  this  court,  and  which  are  reviewed 
and  approved  in  Eseanaba  Oo.  v.  Okieapo,  1G7  XJ. 
8.1678  [27:442];  and  hi  7}umar  v.  Maryland, 
Id.  88  1^7:870].  which  related  to  the  inspec- 
tion of  tobacco.  The  same  principle  was  reaf- 
firmed, with  the  limitations  to  which  its  appli- 
cation is  subiect,  in  the  recent  case  of  BoSbins 
V.  a^ielby  Co.  Taxing  Ditt,  120  XJ.  8.  480,  408 
[ante^  604].  In  all  such  cases  of  local  concern, 
though  incidentally  affecting  commerce,  we 
have  neld  that  the  courts  of  the  United  8tates 
cannot,  as  such,  interfere  with  the  regulations 
made  by  the  State,  nor  sit  in  judgment  on  the 
charges  Imposed  for  the  use  of  improvements 
or  facilities  afforded,  or  for  the  services  ren- 
dered under  state  authority.  It  is  for  Congress 
alone,  under  its  power  to  regulate  commerce 
with  foreign  Nations  and  among  the  several 
States,  to  correct  any  abuses  that  may  arise,  or 
to  assume  to  itself  the  regulation  of  the  subject 
If,  in  any  case  of  this  character,  the  courts  of 
the  United  States  can  interfere  in  advance  of 
Congressional  l^:iBlation,  it  is  (as  was  said  in 
Morgan  v.  Louinana,  qua  tupra),  where  there 
is  a  manifest  purpose,  "bv  roundabout  means, 
to  invade  the  dominion  or  federal  authority. " 

Wharfage,  the  matter  now  under  considera- 
tion, is  governed  by  the  local  state  laws;  no 
Act  of  Congress  has  been  passed  to  regulate  it. 
By  the  state  laws  it  is  generally  required  to  be 
reasonable;  and  by  those  laws  its  reasonable- 
ness must  be  Judged.  If  it  does  not  violate  them, 
as  before  saia,  the  United  States  Courts  cannot 
interfere  to  prevent  its  exaction.  Of  course, 
neither  the  State,  nor  any  municipal  corpora- 
tion acting  under  its  authority,  can  lay  duties  of 
tonnaffe;  for  that  is  expressly  forbidden  by  the 
Constitution;  but  charges  lor  wharfage  may 
be  graduated  l^  the  tonnage  of  vessels  using  a 
wharf;  and  that  this  is  not  a  duty  of  tonnage, 
within  the  meaning  of  the  Constitution,  has 
been  distincUy  hela  In  several  cases;  amoiu^ 
others,  in  those  of  Fiaekei  €h.  ▼.  Keokuk,  06  U. 
8. 80i24:8771;  P^uke^  Oo.  ▼.  BL  Louis,  100  U. 
8. 4W  [86:  688];  PtieM  Oo.  v.  GaUettdntrg,  106 
U.  8.  (»0ra6:.116e];  and  IWifM.  Oo.  ▼.  Farkors- 
hwg,  107  U.  8.  601  [itspra.] 

The  charges  in  the  present  case  are  ptof ess- 
edly  for  wharfage,  and  we  see  nothing  in  the 
ordinance  fixing  the  rates  inconsistent  with  the 
idea  that  they  are  such.  The  City,  by  its 
charter,  had  the  power  to  fix  the  rates  of  wharf- 
age, and  it  established  those  now  complained 
of.  We  do  not  see  the  sliffhtest  pretext  for  cal- 
ling them  anvthlng  else  uuin  wharfage.  The 
manner  in  which  the  receipts  are  to  be  appro- 
priated does  not  change  the  character  of  the 
charges  made.  In  the  case  of  Huse  v.  Olowr, 
110  U.  8. 648, 649  [ante,  487, 400],  it  was  said : 
*'By  the  tennstax,  impost,  du^.  mentioned  in 
the  ordmance  [the  Ordinance  oi  1787],  is  meant 
a  charge  for  the  use  of  the  government,  not  com- 
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pensatipn  for  improvements.    The  fact  that  If  r  4491 
any  surplus  remains  from  tlie  tolls,  over  what  ' 

is  used  to  keep  the  locks  in  repair,  and  for  their 
collection,  it  is  to  be  paid  into  the  state  treaauiy 
as  a  part  of  the  revenue  of  the  State,  does  not 
change  the  character  of  the  toU  or  impost  In 
prescribing  the  rates  it  would  be  Impossible  to 
state  in  advance  what  the  tolls  would  amount 
to  in  the  aggregate.  That  would  depend  upon 
the  extent  of  business  done;  that  is,  the  num- 
ber of  vessels  and  amount  of  freight  which  maj 
pass  through  the  locks.  Some  disposition  of 
the  surplus  is  necessary  until  its  use  shall  be  re- 
quired, and  it  may  as  well  be  placed  in  the  state 
treasurv,  and  probably  better,  than  anywhere 
else."  And  in  the  case  of  TraneioorUUion  Co.  ▼. 
PofrkerAurg,  we  said:  *'  It  is  also  obvious  that 
since  a  wharf  is  property,  and  wharfage  is  a 
charge  or  rent  for  its  temporary  use,  the  ques- 
tion whether  the  owner  derives  more  or  less  rer- 
enue  from  it,  or  whether  more  or  less  than  the 
cost  of  buildhig  and  maintaining  it,  or  what  dis- 
position he  makes  of  such  revenue,  can  in  no 
way  concern  those  who  make  use  of  the  wharf 
and  are  required  to  pay  the  regular  charges 
therefor;  provided,  always,  that  the  charges  are 
reasonable  and  not  exorbitant." 

In  the  present  case,  however,  as  alreadv  in 
dicated,  Che  appropriation  actually  made  of 
the  receipts,  namdy,  to  the  objects  of  keeping 
the  wharves  in  repair,  of  graduidly  extending 
them  as  additions  may  be  needed,  and  of  main- 
taining a  police  for  their  protection,  and  lights 
for  their  better  enjoyment,  is  entirely  germane 
to  the  purpose  of  wharfage  facilities.  It  is  what 
any  prudent  jproprietor  would  do;  it  is  what 
the  City  itself  would  do  if  it  managed  the 
wharves  on  its  own  account.  -But  even  if  it 
were  otherwise;  if  a  profit  should  happen  to  be 
realized  by  the  City,  or  the  lessees,  beyond  the 
amount  of  expenditures  made,  this  would  not 
make  the  charges  any  the  less  wharfage.  And 
being  wharfage,  and  nothing  else,  if  the  charges 
are  unreasonable,  remedy  must  be  sought  lyjr 
invoking  the  laws  of  the  State,  which  cannot 
be  done  in  this  suit,  inasmuch  as  the  Jarisdlo- 
tion  of  the  court  is  rested  on  the  supposed  un- 
constitutionality  of  the  charges  for  wharfage, 
and  not  on  the  citizenship  of  the  parties.  If 
the  state  laws  furnish  no  remedy  (in  other  [4SO] 
words,  if  the  charges  are  sanctioned  by  them), 
then,  as  before  stated,  it  is  for  Coiq^^ss,  and 
not  the  United  3tates  Courts,  to  reiulate  the 
matter,  and  provide  a  proper  remeay.  Such 
an  interposition  may  become  necessary;  for  al- 
though the  imposition  of  unreasonablB  wharf- 
age  by  a  City  or  a  State  is  always  the  dictate 
d:  a  suicidal  policy,  the  temptation  of  immedi- 
ate advantage  under  stringent  pressure  will 
often  lead  to  its  adoption. 

What  measures  Congress  might  adopt  for  the 
purpose  of  preventing  abuses  m  this  and  like 
matters,  it  u  not  for  us  to  determine.  It  is  pos- 
sible that  a  law  declaring  that  wharfage  shall 
be  reasonable,  and  not  oppressive,  would  an- 
swer the  purpose.  It  would  then  be  in  the 
power  of  liie  ledend  courts  to  inquire  and  deter- 
mine as  to  the  reasonableness  of  the  diargea 
actually  imposed.  That  no  such  inquiry,  ex- 
cept in  the  administration  of  the  state  law,  can 
be  instituted,  as  the  law  now  stands,  is  shown 
in  some  of  the  cases  to  which  we  have  referred. 
In  TraneporUMen  Oo.  v.  Farhmbwrg, lOTU.a. 
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681, 688  [S7-JS84,  S87|,  we  said:  "  It  is  an  nn- 
doubted  rule  of  uniyeraal  applicatioD,  that 
wharfage  for  the  use  of  all  public  wharves  must 
be  reasonable.  But  then  the  question  arises,  By 
what  law  is  this  rule  established,  and  by  what 
law  can  it  be  enforced?  By  what  law  Is  it  to 
be  decided  whether  the  charges  Imposed  are,  or 
are  not,  exorbitant?  There  can  bebut  one  an- 
swer to  these  questions:  Clearly  it  must  be  by 
the  local  mumcipal  law,  at  least  until  some  su- 

rrior  or  paramount  law  has  been  prescribed. 
*  *  The  courts  of  the  United  States  do  not 
enforce  the  common  law  in  municipal  matters 
in  the  State  because  it  is  federal  law,  but  be- 
cause it  is  the  law  of  the  SUte." 

As  the  only  question  determinable  in  this  suit 
is  whether  the  charges  of  wharfage  complained 
of  were,  or  were  not,  contrary  to  the  Constitu- 
tion of  any  law  of  the  United  States,  and  as  it 
is  dear  that  they  were  not,  the  deerestfthe  Oir- 
tuit  Court  must  be  c^girmed, 
True  copy.   Test:  ^ 

James  H.  M oKenne3^,  CSerk,  8up.  Court,  U.  6. 


LUIGI  FILIBEBTO  bt  al.,  Apptt., 

«. 

THE  BARQUE  JOHN  H.   PEAKSON, 

HiBAH  Tatlob,  Claimant. 
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^  The  John  H,  Pearson,  **  Beporter*B  ed. 
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AdmfraUv^eharier'jMrty-^*'nariharn  panage  '* 
for  the  benefit  of  the  earffo-Hneaning  ehould  be 
determined  by  trial  court. 

Upon  a  libel  filed  by  the  obartererB  of  a  barque, 
chartered  to  carry  a  cargo  of  fruit  from  Palermo  to 
Boston  by  the  ^  northern  naanwe  **  for  the  benefit 
of  the  cargo,  it  is  held:  that  the  meaning  of  the 
words  *' northern  paaBage**  is  either  a  question  of 
fact  or  of  construction  applicable  to  understood 
facts,  and  that  the  court  below  should  have  ascer- 
tained from  the  evidence  what  passages  there  were 
between  Gibraltar  and  Boston  whioh  vessels  were 
accustomed  to  take,  and  then  determined  which  of 
them  the  vessel  was  allowed  by  the  contract  to  take 
as  the  ^^orthem.** 

[No.  219.] 

Argued  April  U^  IS.  1S87.    Decided  AprU  $6, 

18S7. 

APPEALfromtheCirciiit  Court  of  the  United 
States  for  the  District  of  Massachusetts. 
Beeereed,  Bemanded, 
Reported  below,  14  Fed.  Rep.  749. 
The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court 
Mr,  H.  W.  Pntiuun,  for  appellants. 
Mr.  Frederick  Dodf  e,  for  appellee. 

Mr.  C^itfJuitieeWadie  delivered  the  opin- 
ion of  the  court: 

This  is  an  appeal  in  admiralty,  and  presents 
the  following  facts: 

The  Barque  John  H.  Pearson  was  chartered 
to  carry  a  cargo,  consisting  mostly  of  oranees, 
for  the  libelants,  from  Palermo,  Sicily,  to  Bos- 
ton, Massachusetts.  The  charter-party  con- 
tained the  words  "captain  engages  himself  to 
take  the  northern  passage/'  inserted  at  the  in- 
stance of  the  libelants,  for  the  benefit  of  the 
cargo,  and  written  into  the  printed  blank.  The 
cargo  was  badly  damaged  on  the  voyage,  and 
this  suit  was  brought  to  recover  for  the  loss. 
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The  controvei^  is  as  to  whether  the  vessel,  in 
going  from  Gibraltar  to  Boston,  took  "  the 
northern  passage." 

The  court  has  found  that  "Shippers  of  fruit 
consider  it  of  very  great  importance  for  the 
preservation  of  the  cargo  that  it  be  kept  in  as 
cold  a  temperature  as  possible,  short  of  the 
freezing  point,  and  have  been  accustomed  for 
many  years  to  instruct  masters  to  take  a  north-  [470] 
erly  course;"  and,  after  setting  forth  other 
facts,  stated  as  "conclusions  of  law"  the  fol- 
lowing : 

'*  1.  The  term  'northern  passage'  appears,  in 
view  of  the  testimony  of  merchants  ana  seamen 
introduced  on  both  sides,  to  be  a  term  of  art,  and 
is,  when  taken  by  itself,  without  the  aid  of 
sudi  testimony,  unintelligible. 

"The  testimony  introduced  by  the  libelants 
tended  to  show  that  the  phrase  meant  a  passage 
from  Gibraltar  to  the  Great  Banks,  and  thence 
direct  to  Boston,  keeping  aa  much  to  the  north 
as  possible  during  the  entire  passage;  that  any- 
thing between  that  and  the  soutuhem  passage 
was  the  middle  passage. 

"That  introduced  by  the  claimant  tended  to 
show  that  it  meant  anything  north  of  latitudes 
80**  to  85**  or  86**,  or  of  the  southern  passafln; 
and  that  the  middle  passage  was  anything  be- 
tween the  southern  passa^  and  the  norUiem 
as  described  by  the  respective  witnesses. 

"  It  was  admitted  that  the  southern  passage 
was  in  the  trade  winds. 

"  2.  Upon  this  testimonv,  the  court,  thinking 
that  the  true  meaning  of  the  term  is  very  doubt- 
ful, does  not  consider  it  material,  and  does  not 
undertake  to  decide  whether  a  preponderance 
of  the  evidence  favors  one  of  the  above  deflni- 
tions  or  another,  and  rules  that  the  claimant  is 
entitled  to  the  least  strict  definition,  and  that, 
as  the  course  of  the  barque  comes  within  such 
definition,  there  is  no  deviation." 

The  libel  was  dismissed,  and  from  a  decree 
to  that  effect  this  appeal  was  taken.  The 
opinion  of  the  circuit  court  is  reported  in  14 
Fed,  Rep.  749. 

As  the  libelants  deemed  the  agreement  to 
"  take  the  northern  passage"  of  sufficient  im- 
portance to  have  a  printed  form  changed,  so 
that  it  might  be  incorporated  in  express  words 
into  the  charter-party,  and  ttds  "for  the  benefit 
of  the  cargo,"  which  was  perishable,  it  is  evi- 
dent that  the  words  used  had  some  meaning 
which  indicated  clearly  to  the  minds  of  the  con- 
tracting parties  the  direction  the  vessel  was  to 
take  on  her  way  from  Gibraltar  to  Beaton.  It 
is  also  evident,  from  the  fact  that  the  vessel  was 
bound  to  take  the  northern  passage,  that  the 
parties  understood  there  was  more  than  one 
passage  which  vessels  were  in  the  habit  of  tak- 
loff  in  making  that  voyage,  according  as  their 
biSs  of  lading  or  their  charter-parties  required, 
or  the  circumstances  made  desirable.  It  im- 
plies that  there  were  one  or  more  other  passages 
which  those  engaged  in  the  trade  knew  by  other 
names  or  other  descriptions.  What  "the  |473] 
northern  passage"  as  used  in  this  contract 
means,  therefore,  is  either  a  question  of  fact  or 
a  question  of  construction  applicable  to  under- 
stood facts. 

If  it  is,  as  the  court  below  says  it  appears  to 
be,  a  term  of  art,  whicn.  taken  by  itnlf ,  with- 
out the  aid  of  the  testimony,  is  unintelligible, 
then  its  meanhig  in  "the  art"— thetrade—ia 
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one  of  the  material  facta  in  the  case  on  which 
the  rights  of  the  partieB  depend;  and  it  ahould 
have  been  found  and  put  into  the  flndinss  of 
fact  which  the  circuit  court  was  required  by 
law  to  make.  The  statement  of  the  court,  now 
in  the  record,  implies  that  there  is  in  fact  some 
particular  passage  between  Gibraltar  and  Bos- 
ton which  those  engaged  in  that  trade  know  as 
'*the  northern  passage."  If  there  is,  then  that 
is  the  passage  the  vessel  was  bound  to  take,  and 
it  was  error  in  the  court  to  decide  that  its  de- 
termination,  according  to  the  preponderance  of 
the  evidence,  was  immaterial,  for  the  choice  of 
passages  was  matter  of  obligation,  not  of  con- 
venience merely. 

If  in  point  of  fact  there  is  no  passage  to 
which  the  name  or  description  of  "the  northern" 
has  been  given  in  the  trade,  then  the  Question 
becomes  one  of  construction  as  appliea  to  the 
known  facts  of  the  business.  The  inquiry  is 
not  as  to  which  passage  would  be  the  quickest, 
or  even  the  best,  or  which  another  contract 
would  require  of  another  vessel,  but  which  is 
"the  northern  passage"  within  the  meaning  of 
this  contract.  The  e  rident  purpose  of  the  hbel- 
ants  was  to  keep  the  vessel  aa  f  ar  as  i>os8ible  in 
the  coolest  of  the  passages  that  those  engaged 
in  the  trade  were  accustomed  to  take,  because 
it  is  found  as  a  fact  in  the  case  that  a  cool  tem- 
perature is  necessary  to  the  preservation  of  the 
cargo;  and  that  the  coolest  water  is  north  of  the 
Qulf  Stream,  owing  to  the  fact  that  there  is  a 
cold  current  between  it  and  the  American  coast, 
moving  in  an  opposite  direction. 

Under  these  circumstances,  if  the  testimony 
failed  to  show  that  any  particular  passage  had 
acquired  in  the  trade  the  name  of  "  the  north- 
em,"  it  was  error  to  rule  that  the  vessel  might 
voluntarily  take  anv  other  of  the  known  or  ac- 
customed passages  than  one  which  would  carry 
it  in  a  northerly  direction  through  the  coolest 
waters  and  into  the  coolest  temperature.  That 
1 474]  this  was  the  expectation  of  the  parties  is  shown 
by  the  fact  that  the  stipulation  as  to  the  pas- 
sage was  made  "  for  the  benefit  of  the  cargo," 
the  preservation  of  which  required  that  it 
should  be  kept  "  in  as  cold  a  temperature  as 
possible,  short  of  the  freezing  point."  The 
court  should  have  ascertaineof  from  the  evi- 
dence what  passages  there  were  between  Gib- 
raltar and  Boston  which  Tessels  were  accus- 
tomed to  take,  and  then  determined  which  of 
them  this  vessel  was  allowed  by  its  contract  to 
dioose  as  "  the  northern." 

Ths  decree  U  revereed,  and  the  eauee  remand' 
ed  for  further  proeeedinge  in  eonfarmity  with 
thie  opinion. 

True  copy.   Test: 

James  H.  MoKenney,  Otork,  8ai>.  Oourt,  U.  B. 
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Landlord  and  tenant^-abandomnent  by  lessee — 
reletanff—defideney  of  rent— fraud— former 
adjudication — eetoppd-'^aetiee, 

1.  A  Judgment  against  the  iesBor  In  an  aotlon  on 
a  lease  to  recover  rent,  the  only  Issue  being  **  that 
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2.  The  effect  of  a  former  Judgment  is  not  depend- 
ent upon  the  oorreotness  of  the  verdict  or  finding 
upon  which  it  was  rendered. 

8.  The  fact  that  a  former  Judgment  has  been  vm- 
cated  since  the  trial  of  the  action  to  which  it  was  m 
bar  Is  not  available  in  this  court  to  obviate  an  erro- 
neous ruling  at  the  triaL 

[No.  189.1 
Argued  April  5, 6, 1887.  DeAded  April  26, 1887, 

r\  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
Tork.    Bevereed,  Remanded, 

The  case  and  the  facts  appear  in  the  opinion. 

Meeen,  Edward  C.  Perkins  and  John  C* 
Gray*  for  plaintiff  in  error: 

The  plaintiff  in  error  established  a  complete 
defense  to  the  action  in  the  circuit  court,  by 
proving  that  he  had  recovered  Judgment  in 
the  m^ine  court  on  an  issue  as  to  the  validity 
of  the  lease. 

OromweU  v.  County  ef  Sac,  94  XJ.  S.  861  (84: 
195);  Lumber  Co,  v.  BwihtA,  101  U.  8.  688  (25: 
1074);  Bdoit  v.  Morgan,  74  U.  8. 7  Wall.  621  (19: 
805);  Gardner  v.  Buekbee,  8  Cow.  120;  Bouch- 
aud  V.  IHag,  8  Den.  248. 

The  rule  has  been  repeatedlv  applied  where 
the  question  determined  in  the  former  suit,  and 
souf^t  to  be  raised  again  in  the  new  suit,  was 
purely  a  question  of  uiw. 

Tioga  R.  R.  Ch.  v.  BioeOurg  di  0,  R,  R.  Ch. 
87  U.  8.  20  Wall.  187  (22:  381);  Pray  v.  Hege' 
man,  98  N.  Y.  851 ;  LorUlard  v.  ayde,  99  N.  Y. 
196:  CoUierY.  Waltere,  L.  R.  17  Q.  B.  Div.  258. 

Mesere,  Joseph  A.  Shondy  and  Bmry  T. 
Wing,  for  defendant  in  error: 

Mr,  Justice  Field  delivered  the  opinion  of 
the  court: 

On  the  29th  of  October,  1878,  Ann  Maria 
Deen,  the  plaintiff  in  the  court  bdow,  leased 
to  one  Mary  C.  C.  Perry,  of  New  York,  by  aa 
instrument  under  seal,  the  house  known  as  No. 
4  East  Thirtieth  Street  of  that  city,  with  the 
furniture  therein,  for  the  term  of  two  years  and 
ten  months  from  the  first  day  of  November, 
1878,  at  the  rent  of  $450  a  month,  payable  ia 
advance,  with  a  clause  of  reentry  in  case  of  de- 
fault in  the  payment  of  the  rent,  or  in  any  of 
the  covenants  of  the  lease. 

At  the  same  time,  and  upon  the  same  paper» 
the  defendant,  William  M.  Wilson,  of  New 
York,  in  consideration  of  the  letting  of  the 

Premises  to  the  lessee,  and  of  the  sum  of  one 
ollar  paid  to  him  by  the  lessor,  by  an  instru- 
ment under  seal,  covenanted  and  agreed  witb 
her  that  if  default  should  be  made  at  any  time 
by  the  lessee  in  the  payment  of  the  rent,  and 
performance  of  the  covenants  contained  in  the 
lease,  he  would  pay  the  rent,  or  any  arrears 
thereof,  and  all  damages  arising  from  the  non- 
performance of  the  covenants. 

No  rent  was  naid  by  the  lessee  except  for  the 
first  month,  ana  soon  after  December  1878,  she 
ceased  to  occupy  the  house,  and  abandoned  it. 
In  March,  1874,  the  lessor  gave  notice  to  her 
that,  as  she  had  abandoned  the  house,  and  there 
was  danger  of  the  furniture  being  injured,  pos- 
session would  be  taken  and  the  premises  rented 
for  the  remainder  of  the  term;  and  that  the 
lessor  would  look  to  her  for  any  deficiency  in 
the  rent  and  for  the  expenses  of  reletting,  as 
well  as  for  all  damages  that  might  be  sustained 
byreasonof  thelossof  or  injury  to  the  furniture. 
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In  April.  1874,  the  lessor  took  possession  of 
the  premises,  and  in  NoYember  following  leased 
the  nouse,  without  the  furniture,  to  one  Sher- 
man, for  two  years  and  fivo  months  from  De- 
cember 1, 1874,  at  $3,600  a  year,  payable  in 
balf-yearly  payments,  in  advance. 

For  the  deficiency  of  the  rent  on  the  original 
lease,  after  deducting  the  amount  collected 
from  the  new  tenant,  the  present  action  was 
l>rought  against  the  defendant  as  guarantor  for 
the  rent. 

To  the  complaint  setting  forth  the  lease,  the 
covenant  of  guaranty,  the  new  lease,  and  the 
deficiency  diumed  to  be  due  upon  the  lease, 
the  defendant  answered,  denying,  among  other 
things,  the  allegations  of  abandonment  of  the 
premises  by  the  lessee,  of  notice  to  her  of  the 
mtention  of  the  lessor  to  resume  possession, 
and  of  the  amount  due;  and  for  a  separate  de- 
fense alleged  that  in  December,  1873,  the  plaint- 
iff brought  an  action  in  the  Marine  Court  of 
the  City  of  New  York  against  the  defendant 
for  the  rent  of  the  same  premises  for  that 
month,  and  that  the  defendimt  recovered  Judg- 
ment therein  against  the  plaintiff  in  the  action, 
upon  the  merits  thereof,  and  for  costs. 

On  the  trial,  to  m^t  the  case  established  by 
the  plaintiff,  the  defendant,  among  other  things, 
gave  in  evidence  the  Judgment  book  of  the  ma- 
rine court,  showinr  a  Judgment,  entered  on 
the  12th  of  March^74,  in  favor  of  the  defend- 
ant William  M.  Wilson,  against  the  plaintiff 
Ann  Maria  Deen,  for  $55.01  costs;  and  also  the 
judgment  roll  in  the  action  containing  the  sum- 
mons and  complaint,  the  answer,  minutes  of 
the  verdict  for  the  defendant,  and  the  Judg- 
ment in  his  favor.  The  complaint  was  upon 
the  same  lease  as  that  upon  which  this  action 
is  brought,  and  was  for  rent  for  the  month  be- 
ginning on  the  first  day  of 'December.  1878. 
The  answer,  treating  the  lease  and  the  cove- 
nant upon  it ^ one  instrument,  setup  that  "On 
or  about  the  2iHh  dav  of  October,  1878,  the 
plaintiff,  by  false  and  fraudulent  statements, 
obtained  the  signature  of  Mary  0.  C.  Perry  and 
of  this  defendant  to  a  paper  purporting  to  be  a 
lease  of  the  premises  described  in  the  complaint; 
that  the  said  Mary  0.  C.  Perry  and  this  defend- 
ant were  both  misled  bv  the  false  representa- 
tions: and  that  the  said  Marv  C.  C.  Perry  and 
this  defendant  were  induced  by  their  befief  in 
the  truth  of  such  representations  to  sign  the 
"^d  paper."  It  was  admitted  of  record  by 
.counsel  for  the  plaintiff  that  "the  only  issue 
tried  "  in  that  action  in  the  marine  court  "  waa 
that  of  fraud  in  procuring  the  lease,"  and  that 
there  waa  no  issue  aa  to  the  payment  of  the 
rent  or  as  to  the  delivery  of  the  lease. 

When  the  evidence  was  closed  and  the  par- 
ties had  rested,  the  defendant  moved  that  the 
complaint  be  dismissed,  on  the  ground  that  the 
Judgment  in  the  marine  court  was  a  bar  to  the 
action;  but  the  court  denied  the  motion,  and 
the  defendant  excepted.  Afterwards  the  court 
directed  the  Jury  to  find  a  verdict  for  the  plaint- 
iff for  $10,096.89,  the  full  amount  claimed, 
less  the  rent  for  the  mont&  of  December,  1878, 
which  they  accordingly  did.  To  this  direction 
an  exception  was  taken. 

The  conclusion  we  have  reached  as  to  the  ef- 
fect of  the  Judgment  of  the  marine  court  ren- 
ders it  unnecessary  to  pass  upon,  or  even  to 
state  the  other  questions  raised  in  the  progress 
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of  the  trial.  There  is  nothing  in  the  record 
tending  to  impair  the  force  of  that  Judgment 
Notice  of  appeal  from  it  to  the  General  Term  of 
the  court  was  given,  but  it  does  not  appear  that 
the  appeal  was  ever  prosecuted.  The  alleged 
parol  stipulation  bv  counsel,  that  the  judgment 
mi|;ht  be  vacated,  is  not  admitted;  but.  if  madb, 
it  IS  not  shown  to  have  been  acted  upon  by  any 
entry  on  the  records  of  the  marine  court  The 
prooeedings  in  the  suit  in  the  supreme  court  to 
cancel  the  lease  and  the  ruling  of  the  court  of 
appeals  therein,  that  evidence  of  cotempora- 
neous  or  preceding  oral  stipulations  could  not 
be  received  to  control  the  lease,  have  no  bear* 
ing  upon  the  question  before  us,  and  the  pro- 
ceedings in  the  suit  are  still  pending.  As  the 
case  stands  before  us,  the  Judgment  of  the  ma- 
rine court  is  in  no  respect  impaired,  and  the 
defendant  can  invoke  in  his  behalf  whatever  it 
concluded  between  the  parties.  The  validity 
of  the  lease  in  suit  here  was  involved  there. 
The  answer  there  alleged  that,  by  false  and 
fraudulent  representations,  the  denature  of  the 
lessee  was  obtained  to  the  lease,  ana  that  both  she 
and  the  defendant  Wilson  were  misled  by  those 
representations  to  sign  the  paper.  The  parties 
admitted  that  the  only  issue  in  that  action  was 
*'  that  of  fraud  in  procuring  the  lease."  That 
issue  being  found  bv  the  verdict  of  the  lury  in 
favor  of  ike  defenaant.  the  Judgment  tnereon 
stands  as  an  adjudication  between  the  parties 
by  a  court  of  competent  Jurisdiction,  that  the 
lease  waa  obtained  upon  false  and  fraudulent 
representations  of  the  plaintiff,  and,  therefore, 
was  of  no  obligatory  force.  It  determined  not 
merely  for  that  case,  but  for  all  cases  between 
the  same  parties,  not  only  that  there  was  noth- 
ing due  for  the  rent  claimed  for  the  month  of 
December,  1873,  but  that  the  lease  itself  was 
procured  by  fraud,  and  therefore  void. 

In  OrommU  v.  County  cfSan,  94  U.  8.  851 
[24: 195],  we  considered  at  much  length  the 
operation  of  a  Judgment  as  a  bar  against  the 
prosecution  ef  a  second  action  upon  the  same 
demand,  and  as  an  estoppel  upon  the  question 
litigated  and  determined  in  another  action  be- 
tween the  same  parties  upon  a  different  demand* 
and  we  held,  following  in  this  respect  a  long 
series  of  decisions,  that  in  the  former  case  the 
Judgment,  if  rendered  upon  the  merits,  is  an 
absolute  bar  to  a  subsequent  action,  a  finality 
to  the  demand  in  controversy,  condudinff 
parties  and  those  in  privity  with  them ;  and 
that  in  the  latter  case,  that  is,  where  the  second 
action  between  the  same  parties  is  upon  a  differ- 
ent demand,  the  Judgment  in  the  first  action 
operates  as  an  estoppel  as  to  those  matters  in 
issue,  or  points  controverted,  upon  the  deter- 
mination of  whidi  the  finding  or  verdict  was 
rendered.  Of  the  application  of  this  rule 
Qardner  v.  Bwikbe^,  8  Cow.  120,  furnishes  an 
illustration.  There  it  appeared  that  two  notes 
had  been  given  upon  the  sale  of  a  vessel.  On 
examination  the  vessel  proved  to  be  unsea- 
worthy,  and  the  maker  of  the  notes  refused  to 
pay  them  on  the  ground  of  fraudulent  repre- 
sentations by  the  vendor.  Thereupon  an  ao 
tion  was  brought  by  the  holder  upon  one  of  the 
notes  in  the  Marine  Court  of  the  City  of  New 
York.  The  defendant  pleaded  the  general  issue, 
with  notice  of  a  total  failure  of  consideration 
the  notes,  on  the  ground  of  fraud  in  the 
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•ale  of  the  Tessel,  and  upon  that  point  judg- 
ment was  rendered  in  his  favor.  The  holder 
thereupon  brought  an  action  upon  the  other 
note  in  the  Court  of  Common  Pleas  of  the  City 
of  New  York,  and  at  the  trial  the  defendant 
offered  in  evidence  in  bar  of  the  action  the  rec- 
ord of  the  judgment  in  the  marine  court,  the 
defense  being  mud  in  the  sale  of  the  vessel, 
andthejud^ent  having  been  rendered  directly 
upon  that  issue  between  the  same  parties.  The 
court  of  common  pleas  decided  that  the  judg- 
ment was  not  a  bar,  but  the  Supreme  Court  of 
the  State  reversed  the  decision,  declaring  the 
law  to  be  well  settled  that  a  judgment  of  a 
court  of  concurrent  jurisdiction  directly  upon 
the  point  is,  as  a  plea  or  evidence,  conclusive 
between  the  same  parties  upon  the  same  mat- 
ter directly  in  question  in  another  court,  refer- 
ring to  and  following  the  rule  laid  down  by 
Chttf  JuitieeDe  Grey  in  the  celebrated  case  of 
the  Duchua  of  Kingston.  It  was  urged  that 
[534  J  the  judgment  in  the  marine  court  did  not  afl9rm 
any  particular  fact  in  issue  in  the  common 
pleas,  but  was  general  and  indefinite,  and  that, 
from  the  language  of  the  record,  it  could  not 
be  inferred  whether  the  two  cases  were  founded 
upon  the  same  or  a  different  state  of  factp;  but 
the  court  answered  that  it  was  true  the  record 
merely  showed  the  pleadings  and  that  judg- 
ment was  rendered  for  the  defendant,  but  it 
showed  that  it  was  competent  on  the  trial  to 
establish  the  fraud  of  the  plaintiff;  and  whether 
fraud  was  the  point  upon  which  the  decision 
was  founded  coxM  be  proved  bv  extrinsic  evi- 
dence; and  that  the  admission  of  such  evidence 
was  not  inconsistent  with  the  record  and  did 
not  impugn  its  verity. 

This  decision  has  been  frequently  cited  with 
approval  by  this  court  and  the  courts  of  every 
State.  It  is  everywhere  recognized  as  correctly 
applying  the  law  as  settled  m  the  DuchcM  of 
Eingston'8  Gate,  It  is  not  possible  to  distin- 
guisAi  it  from  the  one  before  us.  Fraud  in  pro- 
curing the  lease,  upon  which  this  action  is 
brou^t,  was  the  point  in  issue  in  the  action  in 
tlie  marine  court  between  the  same  parties,  and 
it  having  been  found  by  the  verdict  of  the  jury 
against  the  plaintiff,  and  judgment  having  been 
rendered  upon  that  finding,  the  fact  thus  estab- 
lished must  necessarily  defeat  any  subsequent 
action  upon  the  same  instrument  between  those 
parties.  The  effect  of  the  judgment  is  not  at 
all  dependent  upon  the  correctness  of  the  ver- 
dict or  finding  upon  which  it  was  rendered.  It 
not  being  set  asiae  by  subsequent  proceedings, 
by  appeal  or  otherwise,  it  was  equallv  effective 
as  an  estoppel  upon  the  point  decided,  whether 
the  decision  was  right  or  wrong.  Packet  Co. 
▼.  Biekles,  72  U.  S.  6  WaU.  680 [18: 550];  Lumr 
her  Oo.  V.  BtichUl,  101  U.  8.  m  [26: 1074]  ; 
Tioga  R.  R,  Oo,  v.  BtoeAwrg  ^CRRCh.m 
U.  S.  20  Wall  187  [22:^;  Pra^y.  Hegeman, 
98N.  Y.861;  Meniam  v.  WAittenwre.fi  Gray,816. 

It  is  stated  in  the  brief  of  counsel,  and  It  was 
repeated  on  the  argument,  Uiat  the  judgment 
of  the  marine  court  has  been  vacated  by  the 
Supreme  Court  of  the  State  since  this  case  was 
tried,  in  an  action  brought  for  that  purpose. 
If  such  be  the  fact,  it  cannot  be  made  available 
m  this  court  to  obviate  an  erroneous  ruling  at 
the  trial 

During  the  pendency  of  the  case  in  this  court 
the  defendant  Delow,  plaintiff  in  error  here,  has 
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died,  and  the  executor  of  his  estate  has  been 
substituted  as  a  party  in  his  plaoe. 

Judgmeni  ef  the  court  buow  remreed,  and 
cauee  remanded  ioith  direcOan  to  award  a  neie 
trial. 

True  copy.   Test: 
Jamei  H.  MoKeimej,  CSerk,  Sop.  Ooait»  U.  8. 


ALBANY  AND  RENSSELAER  IRON  AND 
STEEL  COMPANY,  Ftf.  in  Brr., 

V, 

GUSTAP  LUNDBERG. 

(See  S.  a  Beporter*k  ed.  tfl-l5r.) 

Sales— bre€Uih  of  contract— irrdevani  eetdmo^—^ 
heanajf—partiee,  under  New  York  Code, 

1.  Under  the  New  York  Ckide  of  Civil  Fxooediire 
one  who  enters  into  a  contract  In  hia  own  name,  but 
desoribes  himsolf  as  agent  of  a  third  partjr,  may 
maintain  an  aoHon  thereon  in  hia  own  name. 

S.  InanaoHoatoreooverdamaffeafortherefiuaJ 
of  the  defendant  to  accept  Swedish  pig  iron,  tend- 
ered by  the  plaintiff  under  a  contract  for  Ita  sale, 
the  main  question  of  fact  contested  being  whether 
the  iron  tendered  fulflUed  the  plaintifTawamaty 
that  It  should  not  contain  more  than  a  certain  pro- 
portion of  phosphorus,  It  la  heUL  that  certain  ae]>- 
ositions  taken  in  Sweden  areinaamJasfble,  because 
they  contain  evidence  of  the  proportion  of  phoe- 
phorus  contained  In  the  other  iron  flrom  the  eame 
furnace  Inpreyioua  years  without  showing  Iden- 
tity  in  quality,  and  because  some  of  the  evidenoe 
therein  contained  to  hearsay. 

[No.  181.1 
Argued  AprU  1, 1887.    Bedded  Apra  05, 1887. 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York.    Rewrsed,  Remanded. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Meiers,  Edwin  Comitryiiuui  and  Amaea 
J,  Parker,  for  plaintiff  in  error: 

An  acent  wno  discloses  the  name  and  re^- 
dence  of  his  principal  is  not  liable  personally 
on  a  contract  for  the  payment  of  money  or  the 
sale  or  purchase  of  movable  property.  The 
principal  is  the  proper  person  to  bring  an  ac- 
tion on  the  contract  against  the  opposite  party. 

Whitneify.  Wyman,  101  U.  S.  ^  (35:1050); 
Hitchcock  V.  Buchanan,  106  U.S.  416  (26:1078): 
MetcaXfy.  WtUiame,  104  U.  S.  08  (26:66S);  Pkmt 
V.  P^reon,  106  U.  S.  418  (27:774);  Mechanics 
BankT.  Bank  of  Columbia,  18  U.  S.  6  Wheat. 
826  (5:100);  Baldudn  v.  Bank  ef  Newbwry,  08 
U.  S.  1  Wall.  284  (17:684);  (MrkksY.  FMl,  64 
U.S.  28  How.  49  (16:  584). 

It  has  always  been  held  in  New  York  that  a 
mere  agent,  not  having  any  beneficial  interest 
in  a  contract,  cannot  maintain  an  action  upon 
It  in  his  own  name.  Before  he  can  do  to  he 
must  prove  that  he  has  made  advances  upon 
the  goods  sold  or  has  guaranteed  the  sale  to  his 
prindiMiI. 

Onnn  v.  Oantine,  10  Johns.  887;  Baifteif  ▼. 
Onondaga  Oo.  Ins.  Oo.  6  Hill,  476;  White  ▼. 
Chateau,  10  Barb.  202;  Qreen  v.  Olairke,  12  N. 
Y.  848;  Price  v.  Pmedl,  8  N.  Y.  828;  Th&mp&m 
Y.Farge.^N.Y.lBB. 

Mr.  Ererett  P.  Wheeler*  for  defendant 
in  error: 

The  action  was  properly  brought  in  the  name 
of  Gustaf  Lundberg. 

Whitney  v.  .Wyman,  101  U.  8. 882  (25: 10SO>: 
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M^ehanietBankr.  Bank  qf  CMumbia,  18  U.a 
a  Wbeat.  826(5:100);  Stoiy,  Agen<7,  g  160  a. 
The  English  cases  nnquestioiiably  hold  that 
ibis  suit  is  propeiiy  broii^t,  because  it  is  no- 
where stated  in  the  body  of  the  contract  that  it 
is  executed  on  behalf  of  the  Swedish  Princi- 
pe 

Parker  r.  Winlmo,  7E1L  ^Bl.  042;  FaieeY. 
Watker,  L.  R  6  Ezch.  178.  See  also  BeWitt 
▼.  WaUan,  0  N.  Y.  671;  Ma$9  ▼.  LMngtton,  4 

N.Y.aoe. 

It  would  be  unreasonable  that  a  merchant 
•who  has  the  right  to  sell  iron,  and  to  recdve 
and  give  acquittance  for  its  price,  should  not 
have  the  right  to  sue  for  the  price  if  it  is  not 
paid.  The  common-law  esses  on  this  subject 
are  coUected  in  OoMiderant  ▼.  Brubans,  22  N. 
Y.880. 

A  person  with  whom  a  contract  of  this  de- 
scription is  made  is  a  trustee  of  an  express 
trust  within  the  definition  of  the  Code. 

ChniiderarU  ▼.  Brisbane,  wjpra;  CwnminiY. 
Barkalow.  1  Abb.  Ct  App.  I>ea  478;  Bawland 
T,Phalm,lB(mw,4S, 

Substantial  conformity  with  the  warranty  is 
all  that  is  necessary. 

Towenan  ▼.  Amairia  Agricultural  8oe.  27 
Law  T.  Rep.  N.  S.  276;  Sehniteer  ▼.  Oriental 
JPrint  Warki,  114  Mass.  123:  Pope  v.  FiUey,  9 
Fed.  Rep.  65, 71;  Hargaue  ▼.  8Ume,  6  N. Y.  78, 
94:  Waring  v.  Mown,  18  Wend.  426, 486. 

Many  cases  can  be  cited  which  require  exact 
compliance  with  the  terms  of  a  contract.  But 
on  examination  all  these  will  be  found  to  ap- 
ply only  to  those  terms  which  are  susceptible 
of  exact  determination.  No  such  rule  has  eyer 
been  applied  to  cases  like  the  present,  where 
the  proof  on  both  sides  is  that  the  precise  per- 
centage of  phosphorus  is  not  determinable  with 
greater  accuracy  than  the  one  ten-thousandth 
part  In  other  words,  the  agreement  is  that 
the  iron  shall  be  of  the  quality  naturally  to  be 
expected  from  the  given  analysis;  but  it  does 
not  import  a  warranty  that  no  Tariation  from 
this  analysis  would  be  disclosed  by  other  analy- 
aes;  still  less  that  samples  from  each  pig  would 
yield  precisely  the  same  result  as  the  analysis 
mentioned  in  the  contract 

WoodTuffj.  Hough,  91  U.  S.  696  (28:882); 
Nolan  y.  WhUney,  %  N.  Y.  648;  Chambere  y. 
Jaunee,  4  Pa.89;  Ftopn.  8.0ong.  Meeting  Bourn 
y.  mUon,  11  Oray,407;  LaOropr.  (Hie,  7 Allen, 
486;  Hfftoy^.  Pitehor,  18  Ma  191. 

Mr.  JutiHce  On^  deUyered  the  (pinion  of 
the  court: 

This  action  was  brought  by  Gustaf  Lund- 
berg,  an  alien  and  a  subject  of  the  Kingdom  of 
Sweden  and  Norway,  residing  at  Boston  in  the 
State  of  Massachusetts,  against  the  Albany  and 
Rensselaer  Iron  and  Steel  Company,  a  corpo- 
ration of  the  State  of  New  York,  upon  two 
contracts  for  the  sale  and  purchase  of  Bwedidi 
pig  iron,  the  first  of  which  was  as  follows: 

iWSl  ''N.  M.  HOeLUND's  Sons  &  Co.,  Stock- 

holm; 

'*GU8TAV  LlTHDBBBO,  SUOOEflBOBTO  NiLS 

Metazidkr: 

'«88  KOby  Street  Boston,  February  10, 1880. 

%  Oustaf  Lundberff,  a«ent  for  N.  M.  HOjr- 

lond's  Sons  &  Co.  of  Stockholm,  agree  to  seO, 

and  we,  Albany  and  Rensselaer  bon  and  Steel 


Co.,  Troy,  N.  Y.,  agree  to  buy,  the  following 
Swedish  charcoal  srey  pig  iron,  yiz:  600  tons 
of  brand  NBGPH,  at  a  price  of  forty-eight 
($48)  dollars,  American  jnud,  per  ton  of  2240 
lbs.,  deliyered  on  wharf  at  New  York,  duty 
paid;  said  iron  to  be  in  accordance  with  an  an- 
alysis furnished  in  Oustaf  Lundberg's  letter  of 
6tb  Februaiy.  Payment  in  fold  in  Boston  or 
New  York  funds  within  80  days  from  date  of 
ship's  entry  at  custom  house.  Shipment  from 
Sweden  during  the  season,  say  May  next,  or 
sooner,  if  possible.  The  aboye  quantity  here- 
hy  contracted  for  to  be  subject  to  such  roduo- 
tion  as  may  be  necessitated  by  natural  obsta- 
cles and  unayoidable  accidents.  The  seUer  not 
accountsble  for  accidents  or  delays  at  sea. 
Signed  in  duplicate. 

"Accepted,  Gustaf  LmrDBEBG. 

Accepted,  Albany  &  RaNSBBLABB  Ibob 
&  Stbel  Co." 

The  other  contract  differed  only  in  being  for 
the  sale  and  purchase  of  "800  tons  of  brands 
SBVE  and  NBBBK." 

The  analysis  referred  to  in  both  contracts 
showed,  in  the  first  brand  .08,  and  in  the  two 
other  brands  .024,  of  one  per  cent  of  phospho- 
rus. 

The  aboye  amount  of  iron  was  made  in  Swe- 
den, that  of  the  first  brand  at  the  Pershytte 
furnace  of  the  Ramshyttan  Iron  Works,  out  of 
ore  from  the  Pershytte  mines,  and  that  of  the 
two  other  brands  at  the  Svana  Iron  Works, 
was  bought  and  shipped  from  Stockholm  by 
N.  M.  H5glund's  Sons  4k  Co.  in  May,  1880,  ar- 
riyed  at  JN  ew  JTork,  in  June,  1880,  and  was 
thence  taken  to  the  defendant's  works  at  Troy. 
An  analysis  there  made  by  the  defendant's 
dbemist  showed  in  the  three  brands  respectiye- 
ly  .047,  .042  and  .049,  of  one  per  cent  of  phos- 
phorus. The  defendant  therefore  refused  to 
take  the  iron,  and  returned  it  to  the  plaintiff, 
who  afterwards  sold  it  for  less  than  the  con- 
tract price,  brought  this  action  to  recoyer  the 
difference,  and  obtained  a  yerdict  and  judg- 
ment for  upwards  of  115,000.  The  defendant  [453] 
sued  out  this  writ  of  error. 

The  first  question  presented  l^  the  bill  of 
exceptions  is  whether  this  action  can  be  main- 
tained in  the  name  of  Lundberr,  or  should 
haye  been  brought  in  the  name  of  his  princi- 
pals, N.  M.  HOglund's  Sons  &  Co. 

The  paper  upon  which  each  of  the  contracts  in 
suit  is  written  has  at  its  head,  besides  the  name 
of  that  firm,  the  name  of  "Gustaf  Lundberg, 
successor  to  Nils  Mitander,"  followed  by  the 
street  and  number  of  his  office  in  Boston.  The 
contract  itself  b^g^with  a  promise  by  him  in 
the  first  person  singular,  "I,  Gustaf  Lundberg, 
agent  for  N.  M.  HOglund's  Sons  &  Co.of  Stock- 
holm, agree  to  sell;"  the  description  added  to 
his  name  in  this  clause  is  the  only  mention  of 
or  reference  to  that  firm  in  the  contract;  his 
promise  is  not  expressed  to  be  made  by  him  as 
their  asent,  or  in  thefar  behalf;  and  the  agree- 
ment fi  signed  by  him  with  his  own  name 
merely. 

There  are  strong  authorities  for  holding  that 
a  contract  in  such  form  as  this  is  the  personal 
contract  of  the  agent,  upon  which  he  may  sue 
as  wcOll  as  be  sum  in  his  own  name,  at  com- 
mon law.  Kew/iedg  y.  Oouoeia,  8  Dowl.  A  R. 
008;  Parker  y.  Winlow,  7  £U.  &  Bl.  942;  Button 
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▼.  'Mwt%h,  L.  R  6  Q.  B.  861;  Buffum  t.  Chad- 
wick,  8  Mass.  108;  ParJcard  v.  JVjv,  2  Mete.  47. 
In  Oadd  ▼.  ffoughion,  1  Ezcb.  D.  857,  the  con- 
tract whi<di  was  held  not  to  bind  the  agent  pei^ 
sonally  was  expressed  to  be  made  "on  account 
of  the  principals;  and  in  0ehiek9  v.  Ford,  64 
XT.  S.  28  How.  49  [16: 684],  in  which  the  con- 
tract which  was  held  to  bind  the  principal  more 
nearly  resembled  that  before  us  than  in  any 
other  case  in  this  court,  the  important  element 
of  a  signature  of  the  agent* sname,  without  ad- 
dition, was  wanting. 

But  it  is  unnecessary  to  express  a  deflnitive 
opinion  upon  the  question  In  whose  name,  inde- 
pendently of  any  statute  regulating  the  subject, 
this  action  should  have  been  brought 

The  Code  of  Civil  Procedure  of  the  State  of 
New  York  contains  the  following  provision : 

"Sec.  449.  Every  action  must  be  prosecuted 
in  the  name  of  the  real  party  in  interest,  except 
that  an  executor  or  administrator,  a  trustee  of 
an  express  trust,  or  a  person  expressly  author- 
ized by  statute,  may  sue  without  joining  with 
him  the  person  for  whose  benefit  the  action  is 
prosecuted.  A  person  with  whom,  or  in  whose 
name,  a  contract  is  made  for  the  benefit  of  an- 
other, is  a  trustee  of  an  express  trust,  within 
the  meaning  of  this  section.^ 

Under  this  provision,  the  iourt  of  appeals  of 
that  State  has  held  that  an  agent  of  a  corpora- 
tion, to  whom,  "as  executive  agent  of  the  com- 
pany," a  pronaJse  is  made  to  pay  money,  is  "  a 
person  with  whom,  or  in  whose  name,  a  con- 
tract is  made  for  the  benefit  of  another,"  and 
may  therefore  sue  in  his  own  name  on  the  prom- 
ise. Oanriderant  v.  Brisbane,  22  N.  Y.  889. 
The  rule  thus  established  is  applicable  to  ac- 
tions at  law  in  the  courts  of  the  United  States 
held  withm  the  Stateof  New  York.  Rev.  Stat 
S?14;  Savfin ▼.  Kenny. 98 U. S.  289  pS:  926]; 
Weed  Sewing  Machine  Oo.  ▼.  TFfcft»,  8  Dill.  261; 
U,  8.  V.  Tracy,  8  Ben.  1. 

The  case  then  stands  thus:  If  the  agreement 
to  seQ  is  an  agreement  made  by  Lundoerg  per- 
sonally, and  not  in  his  capacity  of  agent  of  the 
Swedish  firm,  the  price  is  likewise  payable  to 
him  personally,  and  the  action  on  the  contract 
must  be  brought  ih  his  name,  even  at  common 
law.  If,  on  the  other  hand,  the  agreement 
must  be  considered  as  made  by  Lundberg,  not 
in  his  individual  capacity,  but  only  as  agent 
and  in  behalf  of  the  Swedish  firm,  and  for  Uieir 
benefit,  then  the  i>rice  is  payable  to  him  as  their 
agent  and  for  their  benefit,  in  the  same  sense  in 
which  an  express  promise  to  pay  money  to  him 
as  the  agent  of  that  firm  would  oe  a  promise  to 
pay  him  for  their  benefit,  and  therefore,  by  the 
law  of  New  York,  which  governs  this  case,  an 
action  may  be  brought  in  his  name.  In  either 
view  this  action  is  r&htly  brought 

The  clause,  in  esLch  of  the  contracts  sued  on, 
"said  iron  to  be  in  accordance  with  an  analysis 
furnished  in  Qustaf  Lundberg's  letter  of  6th 
February,"  is  doubtless  a  warranter  that  the  iron 
shall  not  contain  a  greater  proportion  of  phos- 
phorus than  is  specmed  in  that  analysis.  The 
question  of  fact  most  contested  at  the  trial  was 
whether  the  iron  tendered  by  the  plaintiff  to  the 
defendant  fulfilled  this  warranty. 

There  was  evidence  tending  to  show  that  any 
excess  of  phosphorus  in  piglron  would  affect 
the  quali^  of  wrought  iron  or  steel  made  from 
it,  rendering  It  more  brittle,  and  could  be  de- 
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tecied  by  bending  the  rods  after  they  had  been 
made;  and  the  court,  at  the  request  of  the  de- 
fendant, and  with  the  consent  of  the  plaintifr, 
instructed  the  jury  as  follows :  "  If  the  jury 
find  either  lot  of  iron  differed  as  much  as  one 
one-hundredth  of  one  per  cent  in  excess  of  the 
limit  of  phosphorus  stated  in  the  analysis  re- 
ferred to  in  the  contract,  that  constituted  a 
breach  of  the  warranty  and  entitled  the  defend- 
ant to  refuse  to  receive  the  iron." 

Each  party  called  as  witnesses  many  experts, 
who  had  made  analyses  of  the  iron  in  question 
since  its  arrival,  some  of  whom  testified  that 
the  amount  of  phosphorus  in  each  brand  was 
no  greater  than  in  the  analysis  referred  to,  and 
others  testified  that  it  was  more  than  two  hun- 
dredths of  one  per  cent  greater,  or  nearly  twica 
as  much. 

The  plaintiff  also  introduced  several  deposi- 
tions tiOcen  in  Sweden,  so  much  of  which  as  is 
material  to  be  stated  was  as  follows: 

O.  Anderson,  the  manager  and  a  part  owner 
of  the  Ramahyttan  Iron  Works  for  the  last  sev- 
enteen years,  testified  that  his  experience  waa 
in  the  practical  part  only  of  the  iron  manufact- 
ure ;  that  he  knew  the  quali^,  and  the  pcr- 
i,  or  the  in 


centage  of  phosphorus,  or  the  iron  sold  to  N. 
M.  HOglund's  Sons  &  Co.  in  1880,  only  from 
an  analysis  madebyBemhard  Femguist  of  pig 
iron  from  the  same  furnace  in  1878;  that  no  spe^ 
dal  analysis  was  made  of  the  iron  sold  to  the 
HOglunos.  and  "no  new  analysis  was  made,  be- 
cause no  change  in  the  ore  was  observed;"  that 
other  iron  was  made  in  the  same  furnace  in 
1880,  "but  all  of  exactly  the  same  quality ;" 
and  further  testified:  "In  the  process  of  manu- 
facture no  special  tests  were  made  on  this  pig 
iron,  but  I  ^ow  that  this  iron  is  used  in  the 
manufacture  of  Siemens  A  Martin's  steel  and 
iron,  and  there  found  to  be  good." 

Femguist,  a  professor  of  chemistry  at  Ore- 
bro,  who  haid  made  analyses  of  irons  and  ores 
for  twenty  years,  testified  to  the  analysis  made 
by  him  of  pig  iron  from  the  Peisby tie  fcinuboe 
in  1878,  whicn  showed  it  to  contain  .028  of  one 
per  cent  of  phosphorus. 

Harold  Dillner,  "  an  ofiScer  in  the  metallmw 
gic  department  in  the  Board  of  Iron  Masters," 
who  in  1880  and  for  some  years  before  had  as- 
sisted the  owners  and  manager  of  the  Bamshyt- 
tan  Iron  Works  "  as  technical  asdstant  at  P^ 
shytte  fumace,"being  asked  his  meansof  knowl- 
edge in  regard  to  tiie  percentage  of  phospho- 
rus in  the  parcels  of  iron  sold  to  the  HOglunda^ 
and  whether  he  knew  of  these  parcels,  or  any 
of  them,  having  been  put  to  any  practical  test, 
testified :  "  We  have  trustworthy  analyses  of 
the  ores  from  Pershytte  nunes  and  of  pig  iron 
from  Pershytte  furnace,  which  verify  uie  al- 
ways  excdlent  quality  of  the  ore  and  the  pig 
iron  manufactured  of  if  "It  is  genenulj 
known  that  the  iron  is  of  excellent  quality,  and 
I  made  no  special  tests." 

A.  E.  Cassel,  manager  of  the  Svana  Iron 
Works  in  1870  and  1.880,  having  testified,  as  to 
the  iron  from  those  works  sold  to  the  HOgluDda 
in  1880,  that  the  inspection  of  its  manuiactiire 
at  the  furnaces  was  conducted  "in  the  sanie 
manner  as  during  the  preceding  years,  with  the 
greatest  care  anoattention,"  and  that  his  means 
of  knowledge  as  to  the  percentage  of  phospho- 
rus in  this  iron  were  derived  from  previous  an- 
alyses of  iron  that  th^  manuf actored,  farther 
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testified :  '*Ia  the  pig  iron  we  made,  the  per- 
ocntaffe  of  nbotphonis  is  aboat  .023  per  cent, 
and  of  sulphur,  0.22;  and  I  think  that  the  pig 
iron  in  question  contained  about  these  quanti- 
ties.*' ''Complete  Jouinal  is  kept  of  how  much 
of  each  kind  of  ore  is  used  for  each  day.  The 
quality  of  the  ores  has  not  changed  materially 
curing  the  last  live  years.** 

The  admisBion  of  this  testimony  in  the  depo- 
sitions was  duly  excepted  to,  and  we  are  of 
opinion  that  it  was  incompetent  Much  of  it, 
and  especially  Anderson's  remark  that  this  iron 
was  found  to  be  good  in  the  manufacture  of 
steel  and  iron  by  Siemens  ft  Martin,  was  mere 
hearsar.  All  the  statements  of  the  deponents 
as  to  the  proportion  of  phosphorus  in  the  iron 
in  question  Were  based  on  analyses  by  other 
persons  of  pig  iron  made  In  previous  years, 
none  of  which  were  produced,  or  their  contents 
proved,  with  the  angle  exception  of  F6m* 
guist's  analysis  of  Iron  from  the  Pershytte  fur* 
..  nace  two  years  before.  It  is  not  shown,  and 
L^d7  J  cannot  be  presumed,  that  a  diiference  of  one  or 
two  hundredths  of  one  per  cent  in  the  amount 
of  phosphorus  in  pig  iron  could  be  detected  by 
observation  of  the  ore,  or  by  inspection  of  the 
mnnuf  acture  of  the  pig  iron.  Under  these  dr- 
ciimstances,  evidence  of  the  amount  of  phos- 
phorus in  iron  made  in  previous  years  was 
wholly  irrelevant  to  the  question  of  the  amount 
of  phosphorus  in  iron  made  in  1880;  and  the 
general  expressions  of  opinion  as  to  the  excel- 
IcDce  of  the  pig  iron  ana  the  care  taken  in  its 
manufacture  cdd  not  render  that  evidence  com- 
petent, but  rather  tended  to  divert  the  attention 
of  the  jury  from  the  real  issue,  which  was 
whether  the  particular  iron  tendered  by  the 
pInintifF  to  the  defendant  conformed  to  the  ex- 
press warranty  in  the  contract  between  them. 

The  case  differs  from  that  of  Ames  v.  Quim- 
by,  106  U.  8. 842  [27: 100],  where,  in  an  action 
to  recover  the  pnce  of  shovel  handles  sold  to 
the  defendant,  evidence  of  the  good  quality  of 
other  like  handles  sold  by  the  plaintift  at  the 
same  time  was  admitted,  accompanied  by  di- 
rect evidence  that  the  latter  were  of  the  same 
kind  and  (quality  as  the  former. 

This  test»monv  being  irrelevant  and  incompe- 
tent, and  manifestly  tending  to  prejudice  the 
defendants  with  the  jury,  its  admission  requires 
the  verdict  to  be  set  aside;  and  it  becomes  un- 
necessary to  consider  the  rulings  upon  other  evi- 
dence and  upon  the  question  of  damages. 

Judgment  retfersed,  and  case  remanaed  to  the 
Circuit  Courts  toith  directions  to  set  aside  the 
verdict  and  to  order  a  new  trial. 

True  copy.    Test: 

James  H.  MeKemiey,  Clerk,  Sup.  Court,  U.S. 


*^'^1      CHARLES  W.  BOYNTON,  Plff.  in  Err., 

V, 

PLOWDEN  H.  BALL. 

(Sees.  C  Beporter's  ed.  457-408.) 

Bankruptejf-'diseharge  after  entry  of  judgment 
in  state  court— stay  of  execution. 

1.  A  bankrupt  who  was  discharged  after  judg- 
fDent  was  obtained  against  him  In  a  state  court,  m 
an  acbion  pending  at  the  time  he  inatituted  the 
faankruptoj  prooeedinga,  is  entlUed  to  a  perpetual 
stay  of  execution  on  suoo  Judinnent. 

2.  Upon  petition  for  a  perpetual  stay  of  ezecu- 
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tlon,  it  is  KM:  that  the  debt  under  which  Ja<lg-* 
ment  was  rendered  la  the  same  debt  that  it  was  be* 
torn  that  it  was  provable  in  baakmptmr.  and  that 


Argu^  AprU  ^  5,  2S87.    Jkeided  April  iS, 
1887. 

rr  ERROR  to  the  Supreme  Oourt  of  the  State 
of  Dlinois.    Reported  below,  106  BL  037. 
Be9er9ed.  Bemanded. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court 

Messrs.  il^onmaed  Sweti  and  Edward  B. 
8ioett,  for  plaintiff  in  error. 
Mr.  J.  A.  Grain*  for  defendant  in  error. 

Mr.  Justice  Miller  delivered  the  opinion  of  . 
the  court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  the  State  of  Illinois.  The  question  of  fed- 
eral law,  which  fives  Jurisdiction  to  this  court 
to  review  the  Juogment  of  the  state  court,  arises  [468] 
out  of  the  refusal  of  that  court  to  give  effect  to 
a  certificate  of  discharge  in  bankruptcy  to 
Bovnton,  the  plaintiff  in  error. 

Ball,  the  defendant  in  error,  brought  suit 
agahist  Bovnton  in  the  Circuit  Court  of  the 
State  of  Dunois  for  Stephenson  Countv,  on 
April  16, 1877.  To  this  Boynton  filed  his  an- 
swer  April  4, 1878,  and  Judgment  was  rendered 
against  him  on  December  9, 1879,  for  $6,228.99 
debt  and  $6,28499  damages  and  costs.  Pend- 
this  suit  in  tihe  state  court  Boynton,  on  his  own 
application,  was  declared  a  bankrupt  April  15, 

1878.  and  received  his  discharge  from  all  his 
debts  December  28, 1880.  An  execution  on  the 
judgment  against  Bovnton  in  the  state  court 
was  issued  February  21, 1880,  and  returned  un- 
satisfied.  On  March  26, 1881,  Boynton  filed  a 
petition  in  the  state  court  asking  for  a  perpeU 
ual  stay  of  execution  on  the  judgment  rendered 
in  favor  of  Ball,  and  filed  a  certified  copy  of  his 
dischsrge  in  bankruptcy,  together  with  certain 
affidavits.  Ball  was  served  with  notice  of  this 
motion  and  appeared  and  made  defense.  The 
motion  was  overruled  by  the  circuit  court,  from 
which  ruling  Boynton  appealed  to  the  Supreme 
Court  of  the  State,  whicn  court  affirmed  the 
Judgment  of  the  court  below  with  costs.  105 
111.  627. 

The  question  presented  for  us  to  consider  is 
whether  the  discharge  in  bankruptcy  was.  un- 
der the  circumstances  of  this  case,  a  discbarge 
from  the  judgment  rendered  in  the  Circuit  Court 
of  Stephenson  County  while  the  proceeding  in 
bankruptc]r  were  pending.  It  will  be'perccived 
that  the  suit  in  the  state  court  was  commenced 
before  the  proceedings  in  bankruptcy  in  which 
the  discharge  was  finally  granted.  It  will  also 
be  perodvea  that  the  case  lingered  in  the  state 
court  from  April  16.  1877,  until  December  9, 

1879,  when  the  final  Judgment  w'os  rendered,  a 
period  of  over  two  years,  but  that  the  phiintiff 
m  error  did  not  obtain  his  final  discluurg^  in 
bankruptcy  until  December  23,  1880,  which 
was  more  than  a  vear  after  the  Judgment  was 
obtained  against  him  in  the  state  court. 

In  Dimock  v.  Bevere  Copper  Co.  117  U.  S.  559 
[29.-994],  decided  at  the  hist  term  of  this  court, 
a  case  veiy  similar  to  this  was  presented  to  us      l^^^J 
for  our  consideration.    Dimock,  being  sued  in 
the  state  court  of  Jfaseachusetts,  made  defense, 
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and  pending  tlie  action  was  discharged  from  all 
liis  debts  under  bankruptcy  proceemngs,  receiv- 
ing his  certificate  of  discharge  as  a  bankrupt  a 
few  days  before  final  Judgment  against  him  in 
the  state  court.  Notwithstanding  he  had  this 
discharge  at  the  time  the  Judgment  was  ren- 
dered against  him  in  the  state  court,  he  did  not 
plead  it  in  bar  of  that  action  nor  bring  it  in  any 
manner  to  the  attention  of  the  court.  He  was 
afterwards  sued  upon  this  Jud^ent  in  the 
Supreme  Court  of  the  State  of  Mew  York,  and 
there  pleaded  his  discharge  in  bankruptcy  in 
bar  of  the  action.  That  court*  however,  nela  the 
certiflcate  of  dischar^  not  to  be  a  bar,  and  ren- 
dered Judgment  against  him.  This  Judgment 
was  rever»3d  in  the  Supreme  Court  in  General 
Term,  and  that  judgment  was  in  turn  reversed 
by  the  court  of  appeals,  which  restored  the 
Judgment  of  the  court  in  special  term.  This 
court,  in  reviewing  that  Judgment,  said  that  the 
Superior  Court  of  Hassadiusetts,  in  which 
the  first  suit  was  brought,  had  Junsdiction  of 
the  case,  which  was  rendered  complete  by  the 
service  of  process  and  the  appearance  of  the 
defendant;  that  nothing  that  was  done  in  the 
bankrupted  court  had  ousted  the  Jurisdiction 
of  that  court,  which,  accordingly,  proceeded 
in  due  order  to  Judsment;  that  tnis  Judgment 
having  been  rcnderea  after  the  certificate  of  dis- 
charge in  bankruptcy,  which  had  not  been 
called  to  the  attention  of  the  court  in  any  man- 
ner, nor  any  stay  of  proceedings  in  the  state 
court  asked  on  account  of  the  pendency  of  the 
bankruptcy  proceedings,  the  question  before  the 
Massachusetts  Court  for  decision  at  the  time  it 
rendered  Judgment  was  whether  Dimock  was 
then  indeoted  to  the  Revere  Copper  Company; 
and  we  held  that  it  had  Jurisdiction  and  right- 
fully rendered  Judgment  on  this  question  in 
favor  of  that  company,  notwithstanding  the 
proceedings  in  the  bankruptcy  court  of  which 
it  could  not  take  Judicial  notice.  This  dedsion 
was  supported  by  references  to  cases  heretofore 
decided  involving  similar  questions  in  this  court 
and  in  the  courts  of  the  States. 

The  principle  on  which  the  case  was  decided 
was  that,  while  the  discharge  in  bankruptcv 
would  have  been  a  valid  defense  to  the  suit  if 
pleaded  at  or  before  the  time  Judgment  was 
rendered  in  the  Massachusetts  Court,  it  had 
in  that  respect  no  more  sanctity  or  effect  in 
relieving  Dunock  of  his  debt  to  the  company 
than  a  payment,  or  a  receipt,  or  a  release,  of 
which  he  was  bound  to  avail  himself  by  plea  or 
suggestion  of  some  kind  as  a  defense  to  the  ac- 
tion in  proper  time;  that,  showing  no  good 
reason  wny  he  should  not  have  presented  that 
discharge  and  permitting  the  Judgment  to  go 
against  him  in  the  Massachusetts  Cmirt,  without 
an  attempt  to  avail  himself  of  it  there,  the  Judg- 
ment of  that  court  was  conclusive  on  the  ques- 
tion of  his  indebtedness  at  that  time  to  the  cop- 
per company.  That  case,  so  parallel  in  its  cir- 
cumstances to  the  one  now  before  us,  would 
be  conclusive  of  the  latter  if  Bovnton  had  had 
his  certiflcate  of  discharge,  or  if  the  order  for 
it  had  been  made  bv  the  bankruptcy  court  be- 
fore the  Judgment  in  the  state  court  But  as 
we  have  alrndy  seen,  the  Judgment  in  the  state 
court  was  rendered  more  than  a  year  before  the 
the  order  of  discharge  in  the  bankruptcy  court, 
and  Boynton  therefore  had  no  opportunity  to 
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plead  a  discharge  which  had  not  then  been 
granted,  as  a  d^ense  to  that  action. 

Two  propositions  are  advanced  by  counsel 
for  defendant  in  error,  in  support  of  the  Judg- 
ment of  the  Supreme  Court  of  Illinois,  as  reasons 
why  the  certificate  obtained  so  long  after  the 
Judgment  in  the  state  court  should  not  have  the 
effect  of  a  dischaige  of  the  debt  evidenced  by 
that  Judgment  'Hie  first  of  these  is  that  the 
original  aebt  on  which  the  action  was  brought 
in  3ie  Circuit  Court  of  Stephenson  County  no 
longer  exists,  but  that  it  was  merged  in  the 
Judgment  of  that  court  against  Boynton.  and 
was  therefore  not  released  under  the  Act  of 
Congress,  which  dechires  that  all  debts  prov- 
able agamst  the  estate  of  the  bankrupt  at  the 
time  bankruptcy  proceedings  were  initiated 
shall  be  satisfied  by  the  order  of  the  court  dis- 
charging the  bankrupt.  The  argument  is  that 
the  judgment  now  existing  against  Bovnton  ia 
not  the  debt  that  existed  at  the  time  bankruptcy 
proceedings  were  initiated;  that  by  the  change 
of  the  character  of  the  debt  from  an  ordinary 
claim  or  obligation  to  a  Judgment  of  a  court  of 
record  it  oeiSed  to  be  the  •same  debt  and  be- 
came a  new  and  different  debt  as  of  the  date  of 
the  Judgment  Some  authorities  are  dted  for 
this  general  proposition  of  a  change  of  the 
character  of  the  aebt  by  merger  into  the  judg- 
ment, and  some  authorities  are  also  dted  by 
counsd  for  plaintiff  in  error  to  the  contrary. 
See  Judffe  Blatchford,  Be  Brawn,  5  Ben.  1;  Be 
Baaey,  6  Ben.  508. 

But  this  court,  to  which  this  precise  question 
is  now  presented  for  the  first  time,  is  clearly  of 
opinion  that  the  debt  on  which  this  Judgment 
was  rendered  is  the  same  debt  that  it  was  be- 
fore; that,  notwithstanding  the  change  in  its 
form  from  that  of  a  simple  contract  debt,  or 
unliquidated  claim,  or  whatever  its  character 
may  nave  been,  by  merger  into  a  Judgment  of 
a  court  of  record,  it  still  remains  the  same  debt 
on  which  the  action  was  brought  ip  the  state 
court  and  the  existence  of  which  was  ]»ovablo 
in  bankrupU^. 

The  next  proposition  is  that  under  section 
5106  of  the  Revised  Statutes  of  the  United 
States  it  was  the  duty  of  Boynton  to  make  ap- 
plication to  the  state  court,  before  judgment  in 
that  court,  to  have  the  proceedings  there  stayed, 
to  await  the  determination  of  the  court  in  bank- 
ruptcy on  the  question  of  his  discharge.  That 
section  is  in  the  following  language: 

"  No  creditor  whose  debt  Is  provable  shall  be 
allowed  to  prosedtite  to  final  Jud^ent  anv  salt 
at  law  or  in  equity  therefor  against  the  Dank- 
rapt,  until  the  question  of  the  debtor's  dis- 
charge shall  have  been  determined;  and  anv 
such  suit  or  proceedings  shall,  upon  the  appli- 
cation  of  the  bankrapt,  be  stayed  to  await  tbe 
determination  of  the  court  in  bankruptcy  on 
the  question  of  the  disdiartfe,  provided  there  is 
no  unreasonable  delay  on  the  part  of  the  bank- 
rapt  in  endeavoring  to  obtain  his  discfaarae; 
and  provided,  also,  that  if  the  amount  due  the 
creditor  is  in  dispute,  the  suit,  by  leave  of  the^ 
court  in  bankraptcy,  may  proceed  to  Judgw 
ment  for  the  purpose  of  ascertaining  the  amoont 
due,  which  amount  may  be  proved  in  hank- 
raptcv,  but  execution  sliall  be  stayed." 

This  cannot  l>e  constraed  to  mean  anything 
more  than  that  where  the  bankniptcy  prooeaf^ 
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ings  are  brought  to  the  attention  of  the  court 
in  which  a  suit  is  being  proeecated .  against  a 
bankmiit,  that  court  shall  not  prooe^  to  final 
Judgment  until  the  question  of  his  discharge 
shau  have  been  determined.  The  state  court 
could  not  know  or  take  Judicial  notice  of  the 
proceedings  in  bankruptcy  unless  they  were 
brought  tefore  it  in  some  appropriate  manner, 
and  Uie  provisions  of  this  section  show  plainly 
that  it  does  not  thereupon  lose  jurisdiction  of 
the  case»  but  the  proceedings  may,  upon  the  ap- 
plication of  the  bankrupt,  be  stayed  to  await 
the  determination  of  the  court  in  bankruptcy 
on  the  question  of  his  discharge.  Even  the  di- 
rection that  it  shall  be  stayed  is  coupled  with  a 
condition  that  "  there  is  no  unreasonable  delay 
on  the  part  of  the  bankrupt  in  endeavoring  to 
obtain  his  discharge; "  and  with  the  further  pro- 
vision that  ''If  the  amount  due  the  creditor  is 
in  dispute,  the  suit,  by  leave  of  the  court  in 
bankruptcj,  may  proceed  to  judgment  for  the 
piupose  of  ascertaining  the  amount  due." 

Tlieae  provisions  exclude  altogether  the  idea 
that  the  state  court  has  lost  jurisdiction  of  the 
case,  even  when  the  bankrupt  shall  have  made 
application  sho winj^the  proceedings  against  him. 
The  whole  section  is  also  clearly  impressed  with 
the  idea  that  this  Is  a  provisien  primarily  for 
the  benefit  of  the  bankrupt,  that  he  may  he  en- 
abled to  avoid  being  harrassed  in  both  courts 
at  the  same  time  with  regard  to  such  debt.  It 
is  therefore  a  right  which  he  may  waive.  He 
may  be  willing  that  the  suit  shall  proceed  in 
the  state  court  for  many  reasons;  first,  because 
he  is  not  sure  that  he  will  ever  obtain  his  dis- 
char^  from  the  court  in  bankruptcy,  in  which 
case  It  would  do  him  no  ^pod  to  delay  the  pro- 
ceedings at  his  expense  m  the  state  court;  in 
the  second  place,  he  may  have  a  defense  in  the 
state  court  which  he  is  auite  willing  to  rely 
ui>on  there,  and  to  have  Uie  issue  tried;  in  the 
third  place,  he  mav  be  very  willing  to  have  the 
amount  in  dispute  liquidated  in  that  proceeding, 
in  which  case  it  becomes  a  debt  to  be  paid  pro 
rata  with  his  other  debts  by  the  assignee  in 
bankruptcy. 

If  for  any  of  these  reasons,  or  for  others,  he 
permits  the  case  to  proceed  to  Judgment  in  the 
slate  court,  by  failing  to  procure  a  stay  o(  pro- 
ceedings under  the  provisions  of  this  section  of 
the  bankrupt  law,  or  the  assignee  in  bankrupt- 
cy does  not  intervene  as  he  nxay  do.  HiU  v. 
JBHanHng,  107  U.  8.  681  [27: 498],  he  does  not 
thereby  forfeit  his  right  to  plead  his  fluid  dis- 
charge in  bankruptcy,  if  he  shall  obtain  it,  at 
any  appropriate  stage  of  the  proceedings  against 
him  in  the  state  court  And  if ,  as  in  the  pres- 
ent case,  his  final  discharge  is  not  obtained  until 
after  Judgment  has  been  rendered  against  him 
in  the  state  court,  he  may  produce  that  dis- 
chaige  to  the  state  court  and  obtain  the  stay  of 
execution  which  he  asks  for  now.  Bee  Mo- 
Jkmffol  V.  Betdji  Ala.  810. 

In  Bogeri  v.  Wutem  Marins  and  Mre  In»,  Oo. 
1  La.  Ann.  161,  the  court,  in  a  similar  case,  says: 
''The  proposition  that  Rogers  should  have 
pleaded  the  pendency  of  the  bankrupt  proceed- 
uigs  in  the  original  suit,  and  cannot  disturb  the 
execution  of  Uie  ludgment  which  is  final.  Is  un- 
tenable. The  discharge  in  bankruptcy  was 
posterior  to  the  rendition  of  this  Judgment,  and 
operated  with  the  same  force  upon  the  debt 
after  it  assiimed  the  form  of  a  Judgment  as  it 
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would  have  done  had  the  debt  remained  in  its 
original  form  of  a  promissoiy  note." 

These  and  many  other  decisions  under  the 
Bankrupt  Law  of  1841  are  to  be.found  in  the 
brief  of  the  plaintiff  in  error.  The  same  prin- 
ciple is  decided  in  ComeU  v.  2>aJ(^  88N.  Y. 
258«  and  in  several  cases  in  the  District  and 
arcuit  Courts  of  the  United  States.  There  is 
a  very  able  review  of  the  subject  by  Judge  Hill- 
yer,  of  the  United  States  District  Court  of  Ne- 
vada, in  the  case  of  Stantfield^  reported  in  4 
Sawy.  C.  C.  834. 

The  same  thing  was  held  by  the  Court  of 
Appeals  of  New  York,  in  Palmer  y,  Examy,  87 
New  York,  810,  which  wss  afOrmed  in  this 
court  on  writ  of  error  in  FaiiMT  ▼.  Baney^  110 
U.  S.  96  [an«0,  862]. 

It  follows  from  these  considerations  that  tha 
Supreme  Court  of  Illinois  was  in  error  in  fail^ 
ing  to  give  due  effect  to  Boynton's  dischaTge  in 
bimkruptcy,  and  its  judgment  U  recentd^  and 
the  eoMe  ie  remanded  to  that  court  for  further 
proceedings  in  aeoordanoe  with  this  opinion. 

True  oopy.    Test: 
James  fi.  MoKenney,  derk.  Sup.  Court,  U.  8. 


FLORIDA  LAUGHLIN,  Appt.. 

JOSEPH  D.  MITCHELL. 
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Parol  truet-reetoppd  fly  k^im  ^  time-^ 
emdenee. 

upon  a  Uil  filed  by  a  tenant  for  ltte,who  holdi 
as  such  from  her  father,  under  a  lease  or  deed  exe- 
cuted hj  him  and  henoif  and  husband  twenty-two 
yean  prior  to  the  filing  of  the  bill,  and  also  under 
her  father's  wiU,  the  bill  l)elnff  filed  ten  years  aftv 
his  death,  to  enforoe  an  esroxess  parol  trust  alleged 
to  have  been  created  by  the  father  for  her  benelH 
thirty-five  veais  before  the  filing  of  the  bill,  it  X^ 
hdd :  that  the  oomplalfiant  is  estopped  by  the  lease 
and  her  action  in  acknowledging  and  placing  it  on 
record,  and  permitting  it  to  remain  nnquestion 
for  twenty-t« 

trustallegedi 

shown  for  setting  ailde'tliel 

[Na  210.1 
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APPEALf  rom  the  Circuit  Court  of  theUnited 
States  for  the  Southern  District  of  Missis- 
sippL    Opinion  below,  published  14  Fed.  Rep. 


and  permitting  it  to  remain  unquestioned 
mty-two  years,  from  setting  up  the  parol 
Leged  in  the  property,  and  that  no  ground  is 


The  history  and  fkots  of  the  case  appear  in 
the  opinion. 

Meeers,  Hiim»'  F.  Snith  ana  Alfred  JBL 
Pittman  for  appellant: 

When  there  luui  been  any  fraud  or  misrepre> 
ientations  used  to  induce  one  already  in  posses- 
sion of  land  to  aocept  a  lease,  the  lessee  is  not 
estopped. 

Smith,  Land.  8s  Ten.  205;  Qleim  ▼.  jB£m,  d 
Watts,  45. 

The  distinction  is  between  a  case  where  a  les- 
sor  was  in  possession,  and  a  lessee  obtained  pos» 
session  under  him,  and  a  case  where  the  person 
in  possession  did  not  obtain  it  from  him,  who, 
under  some  false  pretense,  obtained  the  position 
of  lessor.  In  the  first  case  the  lessee  cannot  ob> 
Ject  to  the  title  of  him  who  put  him  into  poe- 
session;  in  the  latter  he  wifi  be  permitted  to 
inove  Uie  imposition.    If  he  does  prove  it  he  is 
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not  bound  to  ffire  up  poflsession,  nor  Is  he  li»- 
l>le  for  UM  and  occupation. 

EaU  ▼.  Bcnner,  1  Fen.  &  W.  403;  &  0.  81 
Am.  Dec.  894. 

*'A  lease  doth  properly  signifj  a  demise  or 
letting  of  land  unto  another  for  a  lesser  time 
4han  he  that  doth  let  it  hath  in  it" 

Shep.  Touch,  266;  Plowd.  421-483. 

Assuming  the  above  authorities  to  be  law, 
It  would  seem  to  be  very  clear  that  a  man  can- 
not make  a  valid  lease  to  another  who  is  in 
possession  of  land,  when  such  lessor  has  do  in- 
ttfest,  title,  possession  or  rig^t  of  possession  in 
the  premises  he  lets. 

The  tenant,  under  a  lease  made  by  such  les- 
sor, should  never  be  estopped  from  disputing 
his  landlord's  title.  To  a  tenant  so  cutnim- 
stanced,  the  doctrine  of  estoppel  is  totally  inap- 
plicable, etc. 

Whart  Dig.  866,  pi.  405;  Marrit^  Leuee  v. 
Vanderen.  1  U.  8. 1  DaH.  66  (1:88);  MofnhM 
V.  5Amefan.  10  Serg.  &  R.  268;  BbchenburyY. 
Snyder,  2  Watts  &  B.  240;  BaMn  v.  Seeehriit, 
<$  Pa.  168. 

It  matters  not  whether  the  deception  prac- 
ticed originates  in  voluntary  falsenood  or  in 
simple  mistake,  for  the  immunity  it  confers 
springs  not  so  much  from  the  fraud  of  the 
usurper,  as  from  the  wrong  which  the  deception 
would  otherwise  work  on  the  ri^ts  of  the  lessee. 

Miller r,M'Brier,UQeTgAH,9B2;  HamU- 
ion  V.  Marsden,  6  Binn.  45;  Thayer  v.  United 
Brethren.  20  Pa.  60. 

If  the  lessee  was  in  possession  at  the  time  the 
lease  was  executed,  he  may  resist  recovery  by 
ppoving  that  he  accepted  the  lease  by  mistake. 

Jackeon  v.  Ckierden,  2  Johns.  Cas.  &8;  Taylor, 
Land.  &  Ten.  646,  §§  705, 707. 

Courts  of  equity,  although  there  is  no  very 
flreat  evidence  of  undue  influence,  will  always 
u)ok  with  a  jealous  eye  upon  donations  from  a 
child  to  a  parent,  and  will  set  them  aside  if 
any  advantage  has  been  taken  by  means  of  the 
exercise  of  parental  authoritv. 

Cocking  v.  Pratt,  1  Ves.  401;  Baker  v.  Brad- 

«,  2  Smale  &  G.  531;  7  De  Qex,  M.  &  G.  597; 

Vrig7a  v.  Vanderptank,  2  Kay  &  J.  1;  8  De 
Gex,  M.  &  G.  188;  Potte  v.  Surr,  84  Beav.  548, 
652;  Doffiee  v.  Baoiei,  4  Giff.  417;  King  v.  King, 
8  Jur.  N.  8.  609,  611;  Ohamber$  v.  Orabbe.  84 
Beav.  457. 

Jfn  A.  M.  Lea,  for  tkppellee . 

This  suit  is  an  attempt  to  enforce  an  express 
X)arol  trust  in  land  alleged  to  have  been  created 
thirty-fl  ve  years  before  the  filing  of  the  bill,  and 
•eleven  years  after  the  death  of  the  alleged  trus- 
tee. Ac  essential  part  of  the  relief  sought  is  in 
the  cancellation  of  a  solemn  instrument,  exe- 
cuted by  the  u>mplainant  and  the  dead  trustee, 
the  recitals  and  covenants  of  which  axe  at  war 
with  the  idea  of  the  trust,  twenty-two  years 
after  its  execution. 

The  lapse  of  all  these  jeaxfi,  the  death  of  par- 
ties and  witnesses,  the  long  continued  and  com- 
plete ac(^uiescence  of  complainant  in  her 
lather's  disposition  of  his  property  by  deed  and 
will,  during  all  which  period  she  had  a  perfect 
knowledge  of  every  fact  charged  in  the  bill,  pre- 
-sent  insuperable  barriers  to  relief  in  a  court  of 
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^o  tribunal  has  more  steadily  set  its  face 
against  the  enforcement  of  trusts  so  stale  than 
has  this  court. 
M8 


BadgerY.Badffer,  69  U.S.  2  Wall  92  (17: 887); 
Bums  V.  Beats,  84  U.  8. 17  WalL  848  (21:605): 
PhilippiY.  PhMape,  116  U.S.  161  (29:886);  iZoZt 
V.  Zat0, 102  U.  &  466  (26:218);  Godden  v.  Kim- 
meU,  99  U.  S.  210  (26:&4)  MeKnight  v.  Taylor, 
42  U.  S.  1  How.  168 (11:88);  PiaUv.  Vattier,  84 
U.  8. 9  Pet.  416  (9:177);  Mareh  v.  Whitmore,  88 
U.  8.  21  WalL  185  (22:485);  Brawn  v.  Cb.  qf 
BuenaVUta,  95  U.  S.  161  (24:428);  Elmendorf 
V.  Taylor,  28  U.  8. 10  Wheat  158  (6:289);  Ear 
wood  V.  B.  B,  Co.  84  U.S.  17  WaU.  78  (21:558). 

The  parol  trust  must  be  clearly  proved. 

Mereorv.  Starke,  1  Smedes  &  M.  Ch.487;  DH- 
laye  v.  Oreenouah,  46  N.T.  ^SSiSlocum  v.  Ifar- 
Motf,  2  Wash.  G.  0.  897;  Smith  v.  Matthewe,  8 
DeGex,  P.  &  J.  l^iCook  v.  Bwrr,  44N.Y.  166; 
Parkhurst  v.  Van  Chrtland,  1  Johna.  Ch.  237; 
Steere  v.  Steere,  6  Johns.  Ch.  1. 

Not  a  witness  is  produced  who  claims  to  have 
any  positive  knowledge  of  the  assumption  of 
the  trust  bv  Joseph  E.  Davis  save  the  complain- 
ant herself,  and  she  cannot  be  heard  to  testify. 
Appellee  moved  to  exclude  her  deposition  m 
the  court  below,  first  because  she  was  not  a 
competent  witness  under  section  858,  Rev.  Stat 
U.  8.,  and  second,  for  incompetency  under  sec- 
tion 1602,  Rev.  Code  of  Mississippi  of  1880. 
Both  statutes  excluded  her. 

Hume  V.  Beale,  84  U.  8. 17  Wall.  348(21:605); 
BOam  V.  Maeangtfa  Admr,  1  Woods,  C.  C.  625; 
Bushing  v.  Bathing,  52  Miss.  880;  MeCutehen 
V.  Biee,  66 Miss.  459;  Jonee^.  Sherman, 56 Miss. 
559;  Jaeke  v.  BrideweU,  61  Miss.  887. 

Jfr.  Justice  Blaichford  delivered  the  qpis- 
ion  of  the  court: 

This  is  a  bill  in  eqnity  filed  on  the  26th  of 
June,  1881,  in  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  Miss- 
issippi, by  Florida  Laughlin,  the  wife  of  Ed- 
mund C.  Laughlin,  against  Joseph  D.  Mitchell,  r4itti 
and  also  agamst  JcdOterson  Davis  and  Joseph  ^  ^ 
H.  D.  Bowmar  as  executors  of  the  last  will  and 
testament  of  Joseph  E.  Davis,  deceased. 

The  allegations  of  the  bill  are  substantially 
as  follows:  The  plaintiff  is  the  owner  and  in 
possession  of  a  plantation  in  Warren  Coun^r» 
Mississippi,  known  as  "  Diamond  Bend."  She 
is  a  daughter  of  Joseph  E.  Davis,  deceased. 
The  de^ndant  Mitchell  is  the  grandson  of 
Davis.  Davis  died  in  1870,  leaving  a  last  will 
and  testament,  which  was  dul^  admitted  to 

?irobate  in  the  proper  court,  m  September, 
870.  The  will  was  executed  on  the  18th  of 
March,  1869.  Its  second  and  third  articles  were 
as  follows:  "2nd.  I  give  and  devise  to  my 
daughter,  Florida  Laughlin,  the  estate  known 
as  the  Diamond  Place,  in  said  County  of  War- 
ren, containing  about  one  thousand  two  hun- 
dred  acres,  for  and  during  her  natund  life, with 
full  enjoyment  of  the  J)Tofits  and  privileges 
thereunto,  belonging.  8dly.  I  give  and  devise 
to  my  mndson,  Joseph  D.  Mitchell,  the  plan- 
tation known  as  the  Diamond  Place,  in  the 
County  of  Warren,  containing  about  one  thou- 
sand two  hundred  acres,  now  in  possession  of 
and  occupied  by  my  said  daughter,  Florida 
Laughlin,  who  nas  a  life  estate  therein,  with 
appurtenances  thereunto  belonging  on  the  death 
of  my  said  daughter,  Florida  Laughlin,  to  hold 
and  enjoy  the  same  in  fee  simple;  but  in  case 
my  grandson,  J.  D.  Mitchell,  should  not  sur- 
vive   my  daughter,  Florida   Laughlin,  and 
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should  dte  without  issue,  I  give  aud  devise  said 
Diamond  Place  to  my  nephew,  Joseph  £.  Davis, 
flon  of  Hugh  R  Davis,  of  WilkiDson  Countv, 
Mississippi."  Davis  became  possessed  of  the 
property  in  question  only  through  the  phiint- 
ifF  and  as  her  trustee,  under  the  following  cir- 
cumstances: on  the  7th  of  June,  1844,  the  plaint- 
iff was  the  wife  of  David  Mc  Caleh,and  she  and 
her  husband  were  then  living  on  the  plantation, 
which  had  been  his  property  before  ne  married 
her.  There  existed  a  deed  of  trust  of  the  prop- 
erty, given  by  Mc  Caleb  in  1887,  the  balance 
of  tne  debt  secured  by  which,  amounting  to 
$18,965.80,  had  been  assigned  to  one  Jacobs. 
In  June,  1844,  the  plaintiff  and  her  husband 
executed  a  new  deed  of  trust  to  Chilton  and 
Searles,  as  trustees»to  secure  the  payment  of  said 
balance  to  Jacobs,  covering  the  land  and  sun- 
418]  dry  slaves  and  personal  property.  In  May, 
18^6,  the  plaintiff  and  her  husband  executed 
another  deed  of  trust,  covering  the  same  real 
and  personal  property,  and  some  additional 
slaves,  to  one  McElrath,  as  trustee,  to  secure  a 
debt  due  by  the  husband  to  Laughlin,  Searles 
&  Co.,  the  debt  amounting  to  |4,201.61  of 
principal.  In  addition^  Mc  Caleb  owed  other 
large,  pressing  debts.  The  property  was  then 
reasonably  worth  more  than  flOO.OOO.  Chilton 
and  Searles  advertised  the  property  for  sale 
under  theur  deed  of  trust,  at  public  outcry,  on 
the  15th  of  June,  1846.  fief  ore  that  day,  Jon- 
athan McOedeb,  the  imcle  of  David  Mc  Caleb, 
batJL  promised  to  purchase  the  property  at  the 
sale,  to  take  tiie  title  to  it  in  his  own  name,  and 
to  give  to  David  McCaleb  time  to  repay  to  his 
uncle  such  amount  as  he  should  advance  to 
make  the  purchase.  Accordingly,  the  uncle 
attended  the  sale,  prepared  to  purchase  the  prop- 
erty, in  trust  for  the  benefit  of  his  nephew. 
The  plaintiff's  father  had,however,  in  the  mean- 
time, at  her  solicitation,  consented  to  purchase 
the  property  In  trust  for  her.  and  to  hold  It  so 
that  she  ana  her  husband  might  in  time  be  able 
to  redeem  it,  the  object  being  to  make  it  secure 
from  the  creditors  oi  her  husband.  On  the  day 
of  the  sale,  her  father  and  her  husband's  uncle 
beinff  present,  it  was  agreed  that  the  purchase 
ghomd  be  made  by  and  in  the  name  of  her 
father,  to  be  held  for  and  sold  to  her  on  pay- 
ment of  such  sum,  with  interest,  as  her  father 
might  be  required  to  pay  or  assume,  instead  of 
being  bid  in  by  and  in  the  name  of  her  hus- 
banas  uncle,  to  be  redeemed  in  like  manner 
by  her  husband.  It  was  made  known  at  the 
sale,  to  all  present,  that  her  father  was  bidding 
for  her,  ana  on  that  accotmt  no  bidding  was 
made  by  any  disinterested  persons,  ancL  as  a 
result,  there  was  no  substantial  competition. 
All  of  the  property,  real  and  personal,  was 
knocked  off  to  her  rather  as  the  highest  bidder, 
at  the  sum  of  $28,581,  which  was  scarcely 
more  than  one  third  of  its  value.  The  creditors 
who  were  entitled  to  the  proceeds  consented 
that  the  purchase  monenr  should  not  be  required 
to  be  paid  in  cash.  The  plaintiff  was  left  in 
the  undisturbed  possession  of  the  property, 
without  the  payment  of  any  money,  and  her 
fiather  executed  his  own  note  to  Jacobs  for  the 
^4^41  principal  and  interest  of  the  debt  to  Jacobs, 
*-  mdudlng  the  expenses  of  the  sale,  the  inten- 

tion being  that  her  husband  might  be  able  to 
meet  such  payment  by  the  proceeds  of  the  crops 
from  the  property.  On  the  15th  of  June,  1846, 
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a  written  agreement  was  executed  by  Chilton 
and  Searles.  as  trustees,  by  Joseph  E.  Davis, 
and  by  Jacobs,  which  recited  the  sale  under 
the  d^  of  trust  to  them,  and  that  Davis  had  at 
the  sale  purchased  the  slaves  and  the  land  for 
$28,581,  and  conveyed  the  property  to  Davis, 
subject  to  the  pa3rment  of  a  promissory  note 
which  he  then  gave  for  the  amount  of  the  debt 
due  to  Jacobs,  tne  title  to  all  the  property  to  re- 
main in  the  trustees  until  the  payment  of  such 
debt,  and  then  to  vest  absolutely  in  Davis;  Davis 
to  pay  out  of  the  balance  of  the  purchase  money 
the  amount  due  to  Laughlin,  Searles  &  Co., 
under  the  deed  of  trust  of  May  7, 1846,  and 
the  remainder  of  the  purchase  money  to  go  to 
David  McCaleb.  Alter  these  arrangements, 
David  McCaleb  continued  the  cultivation  of  the 
crops  and  exercised  dominion  over  the  prop- 
perty  in  like  manner  as  if  the  title  had  been 
vested  in  the  plaintiff  instead  of  in  her  father 
for  her  use.  Her  father  never,  during  the  life- 
time of  her  husband,  exercised  any  control  over 
the  property.  No  account  was  kept  or  de- 
manaed  as  to  its  rents,  issues  and  profits,  and 
the  debts  which  had  been  so  assumed  by  her 
father  were  considered  by  him  and  her  hus- 
band as  her  debts,  to  be  paid  ior  by  her  hus- 
band by  means  of  the  property.  Her  husband 
treated  the  property  as  her  separate  estate,  and 
shipped  the  crops  during  his  lifetime,  and  &p- 
pliea  the  proceeds  to  the  payment  of  the  debts 
which  had  been  assumed  by  her  father,  and  of 
the  other  incumbrances.  David  McCaleb  died 
in  May,  1847,  and  she  shipped  the  crops  of  that 
year,  as  the  crops  of  the  preceding  year  had 
been  shipped^  to  agents,  to  the  credit  of  Dia- 
mond Place  account,  for  the  Jacobs  juflgment. 
In  July,  1848,  she  married  Edmund  C.  Laugh- 
lin, her  present  husband.  They  continuea  to 
live  on  the  plantation,  shipping  the  crops  as 
before,  and  applying  the  same,  sometimes 
through  their  merchants  and  sometimes  by 
direct  payment  to  her  father,  to  the  discharge 
of  said  indebtedness.  Some  years  after  she  haid 
married  Laughlin,  and  after  she  had  paid  a 
large  portion  of  all  the  incumbrances,  ana  some 
other  indebtedness,  she  reauested  her  father  to 
make  a  title  to  her,  and  allow  her  to  secure  to 
him  any  balance  for  which  she  might  be  liable. 
This  request  was  not  complied  with  by  him, 
but  his  failure  to  do  so  was  not  accompanied 
or  explained  by  his  advancing  any  claim  of 
beneficial  interest  in  himself  in  the  property. 
Her  ownership  of  the  property  was  repeatedly 
admitted  by  her  father,  both  orally,  and  in  let- 
ters addressed  to  her  and  subscribed  by  him. 
On  more  than  one  occasion  he  declared  to 
her  that  he  had  devised  th*^  property  to  her  by 
his  will.  Before  the  year  1858  she  had  more 
than  repaid  to  her  father  all  money  and  debts 
paid  out  and  assumed  by  him  for  her  on 
account  of  the  property.  On  the  27th  of  De- 
cember, 1858  when  her  father  was  iust  begin- 
ning to  recover  from  a  dangerous  illness,  and 
whue  he  was  feeble  and  nervous,  he  said  to  the 
plaintiff,  who  was  then  in  attendance  upon 
him,  that  he  would  like  her  husband  to  be  sent 
for  (he  being  then  at  Diamond  Place,  several 
miles  away).  When  her  husband  arrived,  he 
and  the  plaintiff  were  called  into  the  office  of 
her  father,  and  a  paper  was  put  into  her  hands, 
which  h  e  desi  red  her  to  read  aloud.  When  she 
had  read  it,  she  found  it  was  a  lease  to  be  signed 
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by  her  and  her  husband,  and  by  her  father,  in 
which  her  father  leased  the  Diamond  Place,  and 
the  slaves  so  purchased  by  him,  to  the  plaintiff, 
for  life.  The  lease,  a  copy  of  which  is  annexed 
to  (be  bill,  was  signed  by  the  three  parties.  It 
is  dated  December  27,  1858,  and  bv  it  Davis, 
in  consideration  of  natural  love  and  affection 
and  $100,  leases  to  the  plaintiff  the  plantation 
called  Diamond  Place,  and  certain  slaves, 
horses,  mules,  colts,  cattle,  sheep  and  hogs,  for 
the  natural  life  of  the  plaintiff.  There  is  a 
covenant  by  tiie  plaintiff  and  her  husband  that 
they  will  manage  the  plantation  and  slaves  in  a 
proper  and  husbandhke  manner,  and  at  the 
termination  of  the  lease  will  quietly  surrender 
the  plantation  and  property  unto  Davis,  his 
heirs,  executors,  administrators  and  assigns, 
"in  as  good  condition  as  the  same  now  is,  nat- 
ural wear  and  tear  and  unavoidable  accidents 
excepted,  it  being  hereby  acknowledged  that 
the  sole  legal  aniTequitable  title  in  ana  to  said 
plantation  and  slaves  and  other  property  Is  in 
the  said  party  of  the  first  part,  and  the  right  of 
propeity  in  him."  On  becoming  aware  of  the 
contents  of  the  paper  she  was  asked  to  sign,  the 
plaintiff  remonstrated  with  her  father,  and  re- 
minded him  that  at  the  trustees'  sale  of  the 
property  he  had  promised  her  that  as  soon  as 
[419]  the  debt  which  he  had  assimied,  or  would  have 
to  assume,  was  paid  to  him,  he  would  make  her 
a  fee  simple  title  to  the  place,  and  she  said  to 
him  that,  notwithstanding  all  he  had  ever  paid 
out  on  the  place  had  been  repaid  to  him,  he  now 
wished  her  to  take  only  a  life  estate  hi  what 
she  had  thus  bought  and  paid  for,  to  which  his 
only  reply  was,  "  I  think  it  best  for  you." 
She  signedthe  paper  under  compulsion,  seeing 
the  nervous  and  excited  condition  of  her  father 
and  fearing  disastrous  consequences  to  him,  in 
his  feeble  state  of  health,  if  she  should  any 
longer  oppose  him  She  and  her  husband  after- 
wards acknowledged  the  deed  or  lease,  on  the 
81st  of  May.  1869.  The  acknowledgment  was 
extolled  from  them  by  threats  on  the  part  of 
Davis,  if  thev  did  not  acknowledge  it,  to  take 
possession  of  the  place  and  put  an  overseer  on 
ft,  and  leave  to  the  plaintiff  the  bare  occu- 
pancv  of  the  house  and  garden,  with  no  other 
provision.  From  the  time  the  plaintiff  was  in- 
duced by  her  father  to  me^e  such  acknowledg- 
ment up  to  the  time  of  his  death,  she  expressed 
to  him  on  aU  proper  occasions,  both  in  letters 
and  personal  interviews,  her  sense  of  the  injua- 
tice  which  had  been  done  to  her.  From  the 
time  she  left  her  father's  house,  after  executing 
the  deed  or  lease,  she  never  returned  to  it. 
After  she  had  signed  the  instrument  she  always 
supposed  that  by  that  act  she  had  finally  and 
hopelessly  lost  her  propertv,  and  whatever  she 
has  said  or  done  or  omitted  to  do  since  was  un- 
der that  belief.  Prior  to  January  25, 1869,  her 
father  suggested  to  her  husband  that  he  should 
purchase  the  property  at  the  price  of  $00,000 
for  the  bare  land  and  tenements,  when  the 
market  value  thereof  was  trifling  oomi>ared 
with  their  value  in  June,  1846,  when  the  same 
lands  with  the  slaves  sold  for  over  $28,000. 
Joseph  £.  Davis,  the  son  of  Hugh  R.  Davis, 
who  was  the  devisee,  under  the  will,  of  the 
plantation  in  case  Joseph  D.  Hitchdl  should 
not  survive  the  plaintiff  and  should  die  without 
issue,  is  dead. 

Such  being  tke  allegations  of   the  bill,  its 
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prayer  is.  "  That  the  lease  or  instrument  in 
writing  whereby  your  oratrix  conveyed  her 
said  property  to  Joseph  £.  Davis,  or  acknowl- 
edged that  the  rijght  thereof  was  in  him,  be 
adjudged  void  and  of  no  effect  as  against  your 
oratrix;  that  the  devise  of  said  property  in  and 
by  said  will  to  the  defendant  Joseph  D.  Mitchell 
be  decreed  to  be  void;  that  the  beneficial  own- 
ership and  title  to  said  property  be  decreed,  aa 
against  said  Joseph  £.  Davis,  deceased,  and  his 
devisees,  to  be  in  vour  oratrix;  that  an  account 
may  be  taken  of  the  payments  which  were 
maae  by  and  for  your  oratrix  in  the  premises, 
that  it  may  be  ascertained  whether  or  not  she 
has,  in  fact,  paid  to  said  Joseph  £.  Davis  the 
full  amount  which  she  was  bound  to  pay  to  en- 
title her  to  the  relief  hereby  prayed,  as  she  has 
hereinbefore  alleged,  your  oratrix  being  will- 
ing and  hereby  offenng  to  pay  any  balance 
which  may  be  found  against  her,  on  such  ac- 
counting, to  the  parties  entitled  thereto;  and 
that  upon  the  ascertainment  that  your  oratrix 
has  fully  paid  all  such  sums  as  in  equity  she 
ought  to  have  paid,  or  upon  her  {Mtyment 
thereof  now,  she  may  be  decreed  to  have  the 
absolute,  indefeasible  title  of  said  property,  as 
against  said  defendant." 

The  answer  of  the  defendant  Mitchell  puts 
in  issue  all  the  material  auctions  of  the  biU  on 
which  the  relief  it  claims  is  founded.  It  de- 
nies every  averment  setting  up  any  arrange- 
ment, agreement,  or  understanding  made  uv 
Joseph  E.  Davis  with  David  McCaleb,  or  wi^ 
Jonathan  McCaleb,  or  with  the  plaintiff,  for 
the  purchase  of  the  property  in  trust  for  the 
plaintiff,  and  alleges  that  Joseph  £.  Davis  pur- 
chased Uie  proper^  at  the  sale  in  his  own  rights 
and  thereby  aoqpired  the  full  beneficial  and 
legal  title  thereto,  and  that  he  paio  the  foil 
sum  which  he  agreed  to  paj  by  the  instrument 
of  June  15,  1846.  It  alleges  that  David 
McCaleb  and  the  plaintiff  at  all  times  leoo^ 
nized  the  ownership  of  Joseph  E.  Davis  in  the 
proper^,  and  were  fully  cognizant  of  the  fact 
that,  although  he  purchased  the  proper^  to 
save  the  plaintiff  from  being  tumea  out  of  her 
home,  he  never  contemplated  giving  her  the 
fee  in  the  property,  or  any  other  interest  thsji 
a  life  estate,  and  that  he  did  not  keep  or  de- 
mand any  account  of  Uie  rents,  issues,  and 
profits  of  the  plantation,  because  he  was  con- 
tent that  the  plaintiff  should  enjoy  the  usufruct 
of  the  proper^  during  her  lif  cl  as  appears  by 
the  lease  and  by  the  terms  of  his  wiD.  It  de- 
nies that  any  crops  were  shipped  for  the  ac- 
count of  the  indebtedness  to  Jacobs,  and  denies 
that  either  McCaleb  or  the  plaintiff  ever  paid 
to  Joseph  E.  Davis  any  part  of  the  $28,581 
which  constituted  the  purchase  money  of  the 
propertv.  It  denies  that  the  signature  of  the 
plaintiff  or  her  husband  to  the  lease,  or  their 
subsequent  acknowledgment  of  it,  was  pro- 
cured bv  the  compulsion,  threats,  or  other  un- 
due influence  of  ner  father,  and  allegeB  that 
the  lease  was  intended  by  him  as  a  proraion  for 
her,  and  as  an  assurance  to  her  of  a  home  for 
the  remainder  of  her  life. 

A  replication  was  filed  to  this  answer  and 
proofs  were  taken,  and  the  case  was  heard,  an 
order  being  entered  dismissing  the  bill  as  to  the 
executors  of  Joseph  E.  Davis. 

The  deposition  of  the  plaintiff  was  taken  am 
a  witness  in  her  own  behalf,  and  afterwaida^ 
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and  at  th(  hearing,  the  defendant  made  a  mo- 
tion to  exclude  the  deposition,  on  thtf  ground 
that  she  was  not  a  comi)etent  witness.  The 
court  made  a  decree  dismissing  the  bill,  from 
whidi  the  plaintiff  has  appeal^  In  its  opin- 
ion (14  Fed.  Rep.  882)  it  says:  "It  is  admitted 
that  the  testimony  of  the  complainant  as  to  the 
understandineand  agreement  between  her  and 
her  father,  rdating  to  the  creation  of  the  al- 
leged trust,  is  incompetent,  and  cannot  be  con- 
sidered." 

The  circuit  court  gives  the  following  as  a 
statement  of  undisputed  facts  in  the  case:  "In 
the  year  1846,  David  McCaleb,  then  the  hus- 
band of  complainant,  was  the  owner  of  the 
land  describea  in  the  bill  and  the  subject  of 
this  controversy.  He  was  largely  indebted, 
and  before  that  time  had  executed  a  mortgage 
or  trust  deed  to  secure  a  debt  due  to  one  Jacobs, 
in  which  complainant  Jouied,  conveying  lo  the 
trustees,  Chilton  and  Siearles,  this  tract  of  land, 
with  the  slaves  and  personal  property  thereon. 
The  trustees,  having  advertised  the  time  and 
place  of  sale,  proceeded,  on  the  15th  of  June, 
1846,  to  offer  the  same  for  sale  to  the  highest 
bidder  for  cash.  There  were  present  at  the 
sale  Jonathan  McCaleb,  an  uncle  of  David 
McCaleb,  who  held  a  large  debt  against  his 
nephew,  and  other  creditors,  or  their  counsel, 
who  bid  more  or  less  for  the  propertv  sold;  but 
the  whole  of  it  was  either  struck  off  to  Joseph 
E.  Davis,  the  father  of  complamant,  or  the 
bids  were  transferred  to  him,  so  that  he  became 
the  purchaser,  the  aggregate  amount  of  the  sales 
being  $28,681.  SaidDavis,  so  far  as  the  credit- 
ors were  concerned,  continued  to  be  the  owner 
of  the  property;  but  David  McCaleb  and  wife 
remained  m  possession  of  the  property  as  before 
the  sale,  up  to  McCaleb's  death,  which  oc- 
curred about  one  year  thereafter.  Complain- 
ant remained  in  possession  alone  up  to  her  in- 
termarriage with  £.  C.  Laughlin,  her  present 
husband  and  complainant,  and  they  have  re- 
mained in  possession  ever  since.  On  the  27th 
of  December,  1868,  Joseph  E.  Davis  executed 
a  lease  or  deed  conveying  said  property,  real 
and  personal,  to  complainant,  for  and  during 
her  natural  life.  This  conveyance  contained 
In  it  an  acknowledgment  that  said  Davis  was 
the  sole,  legal  and  equitable  owner  of  the  prop- 
erty conveyed.  Alter  being  duly  signed  Ir^ 
laid  Davia,  by  complainant  and  her  husbana, 
it  was  delivercd  to  complainant,  and  some  five 
months  thereafter  it  was  duly  acknowledged 
by  complainant  and  herhusbaiid,  and  recorded 
in  the  proper  office.  Joseph  E.  Davis,  by  his 
last  wij]  and  testament,  duly  probated  and  ad- 
mitted to  record,  devised  to  the  defendant, 
Joeeph  D.  Mitchell,  this  land  described  as 
'Diamond  Place,'  then  occupied  by  complain- 
ant, and  in  which,  as  declared  by  the  will,  she 
had  a  life  estate." 

As  to  the  disputed  facts  in  the  case  the  court 
held  that  the  trust  alleged  was  not  established 
by  the  evidence,  aside  from  the  testimony  of 
the  plauitiff,  the  view  taken  by  it  being  that 
the  evidence  established  that  Davis  purchased 
the  property  with  the  purpose  of  letting  the 
plaintiff  and  her  husband  remain  on  the  plan- 
tation and  control  it  and  the  property  upon  it, 
intending  to  hold  the  legal  title  to  all  of  it  and 
to  make  nimself  personally  responsible  for  the 
expenses  of  the  plantation,  the  income  to  be  ap- 
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plied  to  pay  those  expenses  and  the  personal 
expenses  of  his  daughter  and  her  husband,  and 
the  remainder  of  it  to  the  payment  of  the  pui^ 
chase  money  for  which  he  was  personally  liable, 
and  intendinfi;,  when  this  was  done,  to  convey, 
or  secure  by  nis  will,  to  her,  a  title  to  the  prop- 
erty, it  not  very  clearly  appearing  whether  this  ^  -  «*., 
was  to  be  m  fee  or  only  for  life;  that,  after  the    l***'J 

glaiutiff's  marriage  to  Laughlin,  she  and  her 
usl)and  desired  to  obtain  the  legal  title  to  the 
property,  the  plaintiff  all  the  time  recognizing 
the  title  to  it  as  being  in  her  father,  and  thut  it 
was  incumbered  for  the  payment  of  the  balance 
of  the  purchase  money  to  \^homsoever  it  might 
be  due;  that  this  state  of  things  continued  un- 
til the  execution  of  the  lease;  that  the  lease  left 
the  plaintiff  in  possession  of  the  property  for 
life,  free  from  any  obligation  to  pay  any  part  of 
the  debts  of  the  place  or  the  balance  of  the 
purchase  money  due;  that  the  trust  alleged  was 
not  established  by  clear  and  satisfactory  evi- 
dence; that,  even  admitting  the  understanding 
between  the  plaintiff  and  her  father  at  the  time 
of  the  sale,  as  alleged  in  the  bill,  the  demands 
referred  to  had  not  been  satisfied  at  the  time 
the  lease  was  executed;  that  there  was  no  fraud 
or  deception  or  undue  influence  on  the  part  of 
the  plamtiff's  father  in  respect  to  the  execution 
of  the  lease  by  her  or  her  husband;  that,  eight 
dajTS  after  the  execution  of  the  lease,  he  gave 
her  the  option  of  returning  it,  and  in  that 
event  proposed  to  leave  her  in  possession  of  the 
house,  guden  and  appurtenances  and  an  in- 
come, in  place  of  the  provisions  of  the  lease; 
that,  after  waiting  nearly  five  months  and  de- 
liberating upon  the  proposition,  and  without 
any  further  influence  upon  the  part  of  her 
father,  so  far  as  the  evidence  shows,  and  with 
ample  time  to  consult  counsel  and  friends,  she 
ana  her  husband,  and  not  Mr.  Davis,  placed 
the  lease  on  record  in  the  proper  office  in 
Warren  County,  thus  accepting  its  terms;  and 
that  they  enjoyed  its  benefits,  with  no  attempt 
to  revoke  it,  until  the  filing  of  this  bill  on  the 
26th  of  June,  1881,  more  than  twenty-two 
years  after  the  execution,  acknowledgment  and 
recording  of  the  lease,  more  than  twelve  years 
after  DaviB*  will  was  made,  and  more  than  ten 
years  after  his  death;  and  that  it  does  not  ap- 
pear that  any  intimation  was  given  to  Davis, 
after  the  recording  of  the  lease,  of  dissatisfac- 
tion with  its  terms,  or  that  he  was  advised  dur^ 
ing  his  lifetime  of  any  intention  to  assail  it. 
The  opinion  of  the  circuit  court  says;  "On 
the  18th  day  of  March,  1869,  Mr.  Davis  made 
his  last  will  and  testament,  by  which  he  de- 
vised the  remainder  interest  in  this  real  estate  1421] 
to  the  defendant  Ten  years  thus  elapsing 
after  the  lease  was  recorded  b^  Mrs.  Laughlin^ 
before  Mr.  Davis  made  his  will,  he  was  justi- 
fied in  the  belief  that  he  had  the  right  and 
power  to  devise  this  remainder  interest  to  whom 
he  pleased,  and  for  this  reason,  if  there  were  no 
other,  I  am  of  opinion  that  complainant  is  es- 
topped from  assailing  this  lease  now,  and  is 
not  entitled  to  have  the  same  declared  void,  and 
a  cloud  upon  her  title.  She  was  fully  cogni- 
zant of  all  the  facts  in  relation  to  her  title  and 
in  relation  to  the  execution  of  the  instrument, 
during  the  lifetime  of  her  father  as  well  as 
since.  To  wait  until  after  his  death,  and  until 
after  the  death  of  most  of  the  persons  who 
could  have  had  any  knowledge  of  the  transac- 
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The  evldcDce  showed  coDclusively  that  Dun- 
ham was  a  citizen  of  the  same  State  with  Mrs. 
Carson ;  and  consequently  the  suit  was  properly 
remanded  so  far  as  that  ground  of  removal  was 
concerned. 

The  fact,  if  it  be  a  fact,  that  the  assignment 
of  the  mortgage  to  Dunham  was  colorable  only, 
and  made  for  the  purpose  of  preventing  the  re- 
moval, ^ves  the  circuit  court  no  right  to  take 
jurisdiction.  That  was  decided  in  Pramdent 
Sav.  etc.  Society  v.  Ford,  114  U.  B.  635  [29:261], 
followed  and  approved  in  OoMey  v.  GtoodncnD, 
118  U.  S.  43  [ante,  61]. 

The  important  question  is,  therefore. whether 
it  bufUciently  appears  that  the  suit  is  one  "aris- 
ing under  the  Constitution  or  laws  of  the  United 
States."  In  Gold  Washing  anfl  Water  Co.  v. 
Kcyes,  96  U.  8.  203  [24:668],  it  was  decided  that, 
'*  Before  a  circuit  court  can  be  required  to  re- 
tain a  cause  under  this  jurisdiction,  it  must  in 
some  form  appear  upon  the  record,  by  a  state- 
ment of  facts/  in  legal  and  logical  form,'  such 
as  is  required  in  good  pleading,  that  the  suit  is 
one  which  'really  and  substantially  involves  a 
dispute  or  controversy'  as  to  a  right  which  de- 
pends ufNon  the  construction  or  effect  of  the 
Constitution,  or  some  law  or  treaty,  of  the 
United  States."  When  this  suit  came  into  the 
circuit  court  from  the  state  court,  nosuch  case 
had  l)een  made  out  As  was  furthefsaid  in  the 
case  just  cited/ 'The  office  of  pleading  is  to  state 
facts,  not  conclusions  of  law.  It  is  the  duty  of 
the  court  to  declare  the  conclusions,  and  of  the 
parties  to  state  the  premises."  All  the  state- 
ments of  this  petition,  which,  for  the  purpose 
of  removal,  performs  Uie  office  of  pleading,  are 
mere  conclusions  of  law.  not  facts  from  which 
the  conclusions  are  to  be  drawn.  If  the  case 
had  stood  on  the  bill  and  petition  for  removal 
alone,  there  could  be  no  doubt  of  the  propriety 
of  the  order  to  remand  on  this  ground  as  weU 
as  on  that  of  citizenship. 

But  after  the  case  got  into  the  circuit  court, 
an  answer  was  filed  which  did  state  the  facts 
from  which;  it  is  claimed,  the  conclusions  of 
law  set  out  in  the  petition  necessarily  followed. 
The  petition,  on  its  face,  made  a  case  for  re- 
moval by  reason  of  the  citizenship  of  the  parties; 
and  the  suit  was  properly  taken  from  the  state 
couit  and  entered  in  the  circuit  oourt  on  that 
eround,  If  not  on  the  others.  The  statute  made 
It  the  duty^  of  the  state  court  to  proceed  no  fur- 
ther until  its  jurisdiction  had  in  someway  been 
been  restored.  Had  it  proceeded,  its  Judgment 
could  have  been  reversed,  because,  on  the  face 
of  the  record,  its  jurisdiction  had  been  taken 
away. 

The  suit  was,  therefore,  rightfully  in  the  cir- 
cuit court  when  the  record  was  entered  there 
and  when  the  answer  was  filed,  which,  for  the 
purposes  of  jurisdiction,  may  fairhrbe  treated 
as  an  amendment  to  the  petition  tor  removal, 
setting  f(5fth  the  facts  from  which  the  conclu- 
sions there  stated  were  drawn.  As  an  amend- 
ment, the  answer  wjia  germane  to  the  petition, 
and  did  no  more  than  set  forth  in  proper  form 
what  had  before  been  imperfectly  stated.  To 
that  extent,  we  think,  it  was  proper  to  amend  a 
petition  which,  on  its  face,  showed  a  right  to  the 
transfer.  Whether  this  could  have  been  done 
if  the  petition,  as  presented  to  the  state  court, 
had  not  shown  on  its  face  sufficient  ground  of 
removal,  we  do  not  now  decide. 
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Before  considering  further  this  branch  of  the 
case  it  is  proper  to  notice  the  difference  between 
the  provisions  of  the  Act  of  1876  for  the  re- 
moval of  suits  piesentine  federal  questions,  and 
those  in  section  709  of  the  Revised  Statutes  for 
the  review  by  this  court  of  the  decisions  of  the 
highest  courts  of  the  States.  Under  the  Act  of 
1875,  for  the  purposes  of  removal,  the  suit  must 
be  one  "arising  under  the  Constitution  or  laws 
of  the  United  States,  or  treaties  made  or  which 
shall  be  made  under  their  authority;"  that  is  to 
say,  the  suit  must  be  one  in  which  some  title, 
right,  privilesDB,  or  immunity  on  whioh  the  re- 
covery depends  will  be  defeated  by  one  con- 
struction of  the  Ck>nstitution,  or  a  law  or  treaty 
of  the  United  States,  or  sustained  by  acontrair 
construction.  Btarin Y,Neu>Tork  City,  116 U.  8. 
267  j;29:890],  and  cases  there  cited.  But  under 
section  709  there  may  be  a  review  by  this  court 
of  the  decisions  of  the  highest  courts  of  the 
States  in  suits  "  where  any  title,  riffht,  privi- 
lege or  immunity  is  claimed  under  the  Consti- 
tution, or  any  treaty  or  statute  of,  or  commis- 
sion held  or  authority  exercised  under,  the 
United  States,  and  the  decision  is  against  the 
title,  right,  privilege  or  immunity  specially  set 
up  or  claimed,  by  either  party  under  such  con- 
stitution, treaty,  statute,  commission  or  author- 
i^. "  For  the  purposes  of  a  removal  the  Constitu- 
tion, or  some  law  or  treaty  of  the  United  States 
must  be  directly  involved,  while  for  the  pur- 
poses of  review  it  wiU  be  enough  if  the  right  in 
question  comes  ftom  a  "commission  held,  or  an 
authority  exercised,  under  the  United  States.** 
Cases,  therefore,  relating  to  the  jurisdiction  of 
this  court  for  review  are  not  necessarily  con- 
trolling in  reference  to  removals. 

This  distinction  was  pointed  out  and  acted  on 
hi  Provident  Sat.  etc,  Sodetp  v.  Ford,  114  U.  8. 
696  [mipral,  where  the  smt  was  brought  in  a 
state  court  of  New  York  on  a  judgment  in  the 
Circuit  Court  of  the  United  States  for  the  North- 
em  DisMct  of  Ohio,  and  an  attempt  was  made 
to  remove  it  under  the  Act  of  1875,on  the  ground 
among  others  that  "A  suit  on  a  judgment  re- 
covered in  a  United  States  Court  is  necessarily  m 
suit  arising  under  the  laws  of  the  United  States, 
as  much  so  as  if  the  ^aintiff  or  defendant  were 
a  corporation  of  the  United  States;"  but  it  was 
decided  otherwise,  p.  642  [2641,  because  a  suit 
on  such  a  judgment  is  '*  simply  " 


ordinary 


right  of 
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forced,'*  unless  some  question  is  raised '  -  dis- 
tinctly involving  the  laws  of  the  United  States." 
"These  considerations,"  it  was  further  said, 
"show  a  wide  distinction  between  the  case  of  a 
suit  merely  on  a  judgment  of  a  United  States 
Court  and  that  of  a  suit  by  or  aipinst  a  United 
Statescorporation."  The  expressions  in  the  opin- 
ions in  Dupaeseur  v.  Boehgreau,  88  U.S.  21  Wall. 
184  [22:690],and  Oreacen/  CityLiteStoekeU,  Co.^. 
Butchers  Unianete. Co,  120  U.S.  146  [ante,  614] 
relied  on  by  the  counsel  for  the  appellants,  and 
which  are  thought  to  be  in  conmct  with  this, 
must  be  read  and  construed  with  reference  to 
the  facts  of  those  cases,  which  came  here  from 
the  courts  of  States  for  review  under  section  7W 
of  the  Revised  Statutes. 

What  we  have  quoted  above  from  JVoMent 
Sav,  etc.  Society  v.Tbni,  iseoually  applicable  to 
the  case  made  on  this  record.  The  answer  seta 
up  as  a  defense  to  the  suit  the  decree  in  Hyatt 
V.  Carson,  and  the  title  acquired  bv  the  purchase 
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nnder  the  authority  of  the  sale  in  Ckirson  v.  Mo- 
Humey,  It  is  an  attempt  to  enforce  an  ordi- 
nary property  right,  acquired  under  tbe  author- 
ity of  judgments  and  decrees  in  the  courts  of 
the  United  States,without  presenting  any  ques- 
tion "distinctlyinvolyhie  the  laws  of  the  United 
States."  The  suit,  therefore,  ss  now  presented, 
is  not  one  arising  under  the  Constitution  and 
laws  of  the  United  States,  within  the  meaning 
of  that  term  as  used  in  the  Removal  Act  of  1875; 
but  if,  in  deddinff  the  case,  the  highest  court 
of  the  State  shall  fail  to  give  full  effect  to  the 
authority  exercised  under  the  United  States,  as 
shown  by  the  judgments  and  decrees  of  their 
courts,  relied  on  to  support  the  title  of  Mrs.  Car- 
son, its  decision  in  that  regard  may  be  the  sub- 
^X  of  review  by  this  court  under  section  709. 
The  petition  for  the  removal  and  the  answer, 
taken  together,  set  up  and  claim  in  her  behalf 
a  right  derived  from  an  authority  exercised  un- 
der the  United  States,  but  not  necessarily  un- 
der the  laws  of  the  United  States,  withm  the 
meaning  of  that  term  as  used  in  tiie  Removal 
Act 

What  has  been  said  in  reference  to  the  claims 
under  the  decrees  in  the  circuit  court  is  equally 
applicable  to  the  allegation  in  the  answer  of  the 
pendency  of  another  suit  on  the  same  cause  of 
action  in  the  same  court. 

The  statement  in  the  answer  that  when  the 
mortgage  to  H  vatt  was  made  he  was  a  citizen 
and  pendent  of  New  York,  and  the  makers  of 
the  mortgage  citizens  of  South  Carolina,  a  State 
whose  people  were  then  in  rebellion  against  the 
United  States,  is  not  enough  to  make  a  suit  aris- 
ing under  the  Constitution  or  laws  of  the  United 
States.  The  fact  that  a  mortgage  was  made  in 
enemy  territory  to  a  loyal  citizen  of  the  United 
States  does  not  necessarily  imply  unlawful  in- 
tercourse between  the  parties,  contrary  to  the 
Proclamation  of  the  President  of  the  date  of 
August  16, 1861,  12  Stat,  at  L.  1262,  under  the 
auAority  of  the  Act  of  July  18, 1861,  chap.  8, 
g  5, 12  Stat  at  L.  267.  That  transactions  within 
Confederate  lines  affecting  loyal  citizens  outside 
were  not  all  unlawful  was  decided  in  United 
States  V.  Quialeif,  108  U.  a  695  [26:524f.  To 
make  a  case  for  removal  the  answer  should  have 
set  forth  the  facts  which  rendered  the  morteaffe 
void  under  the  Nonintercourse  Act  and  the 
Proclamation  thereunder.  There  has  been  no 
attempt  to  do  this. 

The  erdar  remanding  the  ease  ii  aprmed, 

Mr,  Jfutiee  Blaichford  took  no  part  in  the 
decision  of  this  case. 
T^nieoop7.   Test* 

James  H.  MoKeniMj,  COerk,  Son.  Court  U.  8. 


[4301   MILWAUKBB  AND  NORTHERN  RAIL- 
WAY COMPANY,  Plff.  in  Err., 
e. 
BROOKS  LOCOMOTIVE  WORKS. 

<8ee  8.  a  Beporter's  ed.  480-448.) 

Bailroade'-4eaie  bp  one  eompomiy  cf  ihs  road  of 
another^— entry  by  trueteee  under  former  mart- 
yage  of  the  leeeee-~gamiskee  proceedings 
against  them  by  judgment  creditor  cf  the  les- 
sor to  reach  fund  due  as  compensation  for  use 
cf  said  roadr^rights  of  trustee  under  a  morU 
gageon  said  road,  teho  is  aiso  assignee  of  the 

1«1  U.  S. 


lease— trustees  did  not  Iiold  under  t/ie  lease — 
amount  due.  Vie  property  of  the  lessor — recot' 
cry  against  garnisMes---defcnse  in  garnis/iee 
proceedings. 

L  On  January  4,  187S,  the  trustees  under  tbe 
mortgage  of  July  1 1871,  of  the  Wisconsin  Central 
Bailroaa  Gompany,  took  r ' '"* 


.      ,.  ion  of  the  property 

of  said  oompany  and  of  toe  road  of  the  Milwaukee 
and  Northern  Ilailway  Company,  the  Wisoonsin 
Company  being  at  that  time  the  lessee  of  said  road 
under  a  lease  executed  after  the  execution  of  said 
mortgage.  Said  trustees  at  once  notified  the  Mil- 
waukee Company,  and  the  trustee  under  a  mort- 
fcage  on  said  road,  who  was  also  trustee  under  the 
lease  and  aasifirnee  of  the  same,  that  they  declined 
to  asBume,  affirm,  or  in  any  way  ratify  said  lease, 
and  that  unless  the  parties  notified  should  other- 
wise eleot  they  would  continue  to  operate  said 
road  temporarily,  and  for  such  compensation  nslt 
might  fairly  be  worth.  The  receivers  continued  to 
operate  said  road  until  May  1,  1879,  when  they  ac- 
cepted a  lease  of  the  same  from  a  receirer  appoint- 
ed in  a  proceeding  then  pending  for  the  foreclosure 
of  the  mort«:age  thereon.  In  garnishee  proceed- 
ings  against  said  trustees,  instituted  by  a  Judgment 
creditor  of  the  Milwaukee  Company,  it  is  Tielu:  that 
the  trustees  under  the  mortgage  of  the  Wisconsin 
Central  Company  did  not  take  possession  of  the  Mil- 
waukee road  under  the  lease  to  said  company  as 
subtenants  or  otherwise,  and  that  they  were  there- 
fore not  bound  to  pay  rent  to  the  trustee  under 
said  lease;  that  the  rent  of  said  road  is  only  payable 
to  him,  if  at  all,  either  as  trustee  or  assignee  for  the 
purposes  and  upon  the  trusts  ezpi'essedln  the  lease 
in  the  assignment,  and  only  when  it  is  made  to  ap- 
pear that  such  trusts  have  not  been  fully  paid  and 
satisfied;  that  the  sum  due  from  said  trustee  as 
compensation  for  the  use  of  said  road  from  Jan- 
uary 8  to  May  1, 1879,  was  the  property  of  the  Mil- 
waukee Company  at  the  commencement  of  said 
garnishee  proceedings;  and  that  said  Judgment 
creditor  thereby  acquired  a  lien  upon  said  fund  to 
the  extent  of  the  amount  duo  upon  its  Judgment 
against  said  Company. 

8.  A  garnishee  may  represent,  in  his  own  defense, 
the  rights  of  a  third  party  to  whom  he  is  in  law 


[No.  226.] 
Argued  AprU  15, 1887.   Decided  April  g5, 1887 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Wiscon- 
sin.    Affirmed, 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 
Mr.  E.  Mariner,  for  plabitiif  in  error. 
Messrs.  F.  C.  Winkler*  James  G.  Jenkins 
and  Denis,  Beiss  db  Bh^pard,  for  defendant  in 
error. 

Mr.  Justice  Mattliewe  delivered  the  opin- 
ion of  the  court: 

The  Brooks  Locomotive  Works  on  Novem- 
ber 80,  1875,  recovered  a  Judgment  against  the 
Milwaukee  and  Northern  Kulwav  Comi)anv 
for  the  sum  of  $16,868.72,  with  Interest  and 
costs,  in  the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  Wisconsin.  Execu- 
tion thereon  having  been  returned  not  satisfied, 
and  the  judgment  being  otherwise  unpaid  and 
still  in  force,  on  July  7,  1879,  the  plaintiff  be-  1 4311 
low  filed  what  under  the  laws  of  Wisconsin  '  ^ 
regulating  the  practice  in  such  cases  is  called 
an  affidavit  of  garnishment,  in  which  it  was  al- 
leged that  the  defendant,  the  Milwaukee  and 
Northern  Railwav  Companv,  had  not  property 
liable  to  execution  sufficient  U,  satisfy  the 
plaintiff's  demand,  and  that  tbe  Wisconsin 
Central  Railroad  Company,  a  corporation  of 
the  State  of  Wisconsin,  and  Charles  L.  Colby, 
Edwin  H.  Abbot,  and  John  A.  Stewart,  were 
indebted  to  or  had  property,  real  or  personal, 
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The  evldcDce  showed  coDcludvely  that  Dun- 
ham was  a  citizen  of  the  same  State  with  Mrs. 
Carson;  and  consequently  the  suit  was  properly 
remanded  so  far  as  that  ground  of  removal  was 
concerned. 

The  fact,  if  it  be  a  fact,  that  the  assignment 
of  the  mortgage  to  Dunham  was  colorable  only, 
and  made  for  the  purpose  of  preventing  the  re- 
moval, ^ves  the  circuit  court  no  right  to  take 
jurisdiction.  That  was  decided  in  Provident 
Sav.  etc.  Society  v.  Ford,  114  U.  B.  635  [29:261], 
followed  and  approved  in  (kJdey  v.  Goodnoto, 
118  U.  S.  43  [ante,  61]. 

The  important  question  is,  therefore,whether 
it  sufTiciently  appears  that  the  suit  is  one  "aris- 
ing under  the  Constitution  or  laws  of  the  United 
States."  In  Oold  WasJiing  anrl  Water  Co.  v. 
Kcyes,  96  U.  S.  208  [24:668],  it  was  decided  that, 
"  Before  a  circuit  court  can  be  required  to  re- 
tain a  cause  under  this  jurisdiction,  it  must  in 
some  form  appear  upon  the  record,  by  a  state- 
ment of  facts/  in  l^gal  and  logical  form,'  such 
as  is  required  in  good  pleading,  that  the  suit  is 
one  which  'really  and  substantially  involves  a 
dispute  or  controversy'  as  to  a  right  which  de- 
pcndb  upion  the  construction  or  effect  of  the 
Constitution,  or  some  law  or  treaty,  of  the 
United  States."  When  this  suit  came  into  the 
circuit  court  from  the  state  court,  nosuch  case 
had  been  made  out  As  was  further  said  in  the 
case  just  cited, '  'The  office  of  pleading  is  to  state 
facts,  not  conclusions  of  law.  It  is  the  duty  of 
the  court  to  declare  the  conclusions,  and  of  the 
parties  to  state  the  premises."  All  the  state- 
ments of  this  petition,  which,  for  the  purpose 
of  removal,  performs  the  office  of  pleading,  are 
mere  conclusions  of  law,  not  facts  from  which 
the  conclusions  are  to  be  drawn.  If  Uie  case 
had  stood  on  the  bill  and  petition  for  removal 
alone,  there  could  be  no  doubt  of  the  propriety 
of  the  order  to  remand  on  this  grotmd  as  weu 
as  on  that  of  citizenship. 

But  after  the  case  got  into  the  circuit  court, 
an  answer  was  filed  which  did  state  the  facts 
from  which;  it  is  claimed,  the  conclusions  of 
law  set  out  in  the  petition  necessarily  followed. 
The  petition,  on  its  face,  made  a  case  for  re- 
moval by  reason  of  the  citizenship  of  the  parties; 
and  the  suit  was  properly  taken  from  the  state 
couit  and  entered  in  the  circuit  court  on  that 
^ound,  if  not  on  the  others.  The  statute  made 
It  the  duty  of  the  state  court  to  proceed  no  fur- 
ther until  its  Jurisdiction  had  in  some  way  been 
been  restored.  Had  it  proceeded,  its  Judgment 
could  have  been  reversed,  because,  on  the  face 
of  the  record,  its  jurisdiction  had  been  taken 
away. 

The  suit  was,  therefore,  rightfully  in  thecfar- 
cuit  court  when  the  record  was  entered  there 
and  when  the  answer  was  filed,  which,  for  the 
purposes  of  jurisdiction,  may  fairly  be  treated 
as  an  amendment  to  the  petition  lor  removal, 
setting  fdTth  the  facts  from  which  the  conclu- 
sions there  stated  were  drawn.  As  an  amend- 
ment, the  answer  was  germane  to  the  petition, 
and  did  no  more  than  set  forth  in  proper  form 
what  had  before  been  imperfectly  stated.  To 
that  extent,  we  think,  it  was  proper  to  amend  a 
petition  which,  on  its  face,  showed  a  right  to  the 
transfer.  Whether  this  could  have  been  done 
if  the  petition,  as  presented  to  the  state  court, 
had  not  shown  on  its  face  sufficient  ground  oi 
removal,  we  do  not  now  decide. 
991 


Before  considering  further  this  branch  of  the 
case  it  is  proper  to  notice  the  difference  between 
the  provisions  of  the  Act  of  1876  for  the  re- 
moval of  suits  presenting  federal  questions,  and 
those  in  section  709  of  the  Revised  Statutes  for 
the  review  by  this  court  of  the  decisions  of  the 
highest  courts  of  the  States.  Under  the  Act  of 
1875,  for  the  purposes  of  removal,  the  suit  must 
be  one  "arising  under  the  Constitution  or  laws 
of  the  United  States,  or  treaties  made  or  which 
shall  be  made  under  their  authority;"  that  is  to 
say,  the  suit  must  be  one  in  which  some  title, 
right,  privilege,  or  immunity  on  whioh  the  re- 
covery depends  will  be  defeated  by  one  con- 
struction of  the  Constitution,  or  a  law  or  treaty 
of  the  United  States,  or  sustained  by  acontrarr 
construction.  Btarin Y.NetoTork  City,  115  U.  S. 
267  ];29:890],  and  cases  there  cited.  But  under  j- .oai 
section  709  there  may  be  a  review  by  this  court  »-***^ 
of  the  dedsions  of  the  highest  courts  of  the 
States  in  suits  "  where  any  title,  riffht,  privi- 
lege or  immunity  is  claimed  under  me  Consti- 
tution, or  any  treaty  or  statute  of,  or  commis- 
sion held  or  authority  exercised  under,  the 
United  States,  and  the  decision  is  against  the 
title,  riffht,  privilege  or  immunity  specially  set 
up  or  claimed,  by  either  party  under  such  con- 
stitution, treaty,  statute,  commission  or  author- 
i^. "  For  the  purposes  of  a  removal  the  Constitu- 
tion, or  some  law  or  treaty  of  the  United  States 
must  be  directly  involved,  while  for  the  pur- 
poses of  review  it  will  be  enough  if  the  right  in 
question  comes  from  a  "commission  held,  or  an 
authority  exercised,  imder  the  United  States." 
Cases,  therefore,  relating  to  the  jurisdiction  of 
this  court  for  review  are  not  necessarily  con- 
trolling in  reference  to  removals. 

This  distinction  was  pointed  out  and  acted  on 
hi  Provident  Sav,  ete,  Sode^  v.  Ford,  114  U.  8. 
695  [mpra],  where  the  smt  was  brought  in  a 
state  court  of  New  York  on  a  judgment  in  the 
Circuit  Court  of  the  United  States  for  the  North- 
em  Distiict  of  Ohio,  and  an  attempt  was  made 
to  remove  it  under  the  Act  of  1875,on  the  ground 
among  others  that  "A  suit  on  a  judgment  re- 
covered in  a  United  States  Court  is  necessarily  a 
suit  arising  under  the  laws  of  the  United  States, 
as  much  so  as  if  the  plaintiff  or  defendant  were 
a  corporation  of  the  United  States;"  but  it ' 


decided  otherwise,  p.  642  [2641,  because  a  suit 
on  such  a  judgment  is  '*  sunply  the  case  of  an 
ordinary  right  of  property  sought  to  be  en- 
forced,^ unless  some  question  is  raised  "  dis- 
tinctly hivolving  the  lawsof  the  United  States." 
'*  These  considerations,"  it  was  further  said, 
"show  a  wide  distinction  between  the  case  of  a 
suit  merely  on  a  judgment  of  a  United  States 
Court  and  that  of  a  suit  by  or  agunst  a  United 
Statescorporation."  The  expressions  in  the  opin- 
ions in  DupoMewr  v.  Bocheroau,  88  U.S.  21  Wall 
184  [22:59Ol,andOr««c0n/  OiU/IdveStoekete,  G?.  v. 
Butchen  Unumete. Co.  120  tf.S.  146  \anU^  614] 
relied  on  by  the  counsel  for  the  appellants,  and 
which  are  thought  to  be  in  conflict  with  this, 
must  be  read  and  construed  with  reference  to 
the  facts  of  those  cases,  which  came  here  from 
the  courts  of  States  for  review  under  section  709 
of  the  Revised  Statutes. 

What  we  have  quoted  above  from  ISrmdent     [4je9] 
Sa/v.  etc.  Society  v.Ford^  is  ^Qtdly  applicable  to 
the  case  made  on  this  recora.    The  answer  seta 
up  as  a  defense  to  the  suit  the  decree  in  Hyatt 
V.  Carmm,  and  the  title  acquired  by  the  purchase 
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tiDder  the  autbority  of  the  sale  in  Canon  ▼.  Mo- 
Humey.  It  is  an  attempt  to  eoforce  an  ordi- 
nary property  right,  acquired  under  the  author- 
ity of  judgments  and  decrees  in  the  ooorts  of 
the  United  States  .without  presenting  any  ques- 
tion "distinctly involyhie  the  laws  ofthe  United 
States."  The  suit,  therefore,  as  now  presented, 
is  not  one  arising  under  the  Constitution  and 
laws  of  the  United  States,  within  the  meaning 
of  that  term  as  used  in  the  Removal  Act  of  1875; 
but  if,  in  deddinff  the  case,  the  highest  court 
of  the  State  shall  fail  to  give  full  effect  to  the 
authority  exercised  under  the  United  States,  as 
shown  by  the  Judgments  and  decrees  of  their 
courts,  relied  on  to  support  the  title  of  Mrs.  Car- 
son, its  decision  in  that  regard  may  be  the  sub- 
ject of  review  by  this  court  under  section  709. 
The  petition  for  the  removal  and  the  answer, 
taken  together,  set  up  and  daim  in  her  behalf 
a  right  derived  from  an  authority  exercised  un- 
der the  United  States,  but  not  necessarily  un- 
der the  laws  of  the  United  States,  within  the 
meaning  of  that  term  as  used  in  the  Removal 
Act 

What  has  been  said  in  reference  to  the  claims 
under  the  decrees  in  the  circuit  court  is  equally 
applicable  to  the  allegation  in  the  answer  of  the 
pendency  of  another  suit  on  the  same  cause  of 
action  in  the  same  court 

The  statement  in  the  answer  that  when  the 
mortgage  to  H  vatt  was  made  he  was  a  citizen 
and  resident  of  New  York,  and  the  makers  of 
the  mortgage  citizens  of  South  Carolina,  a  State 
whose  people  were  then  in  rebellion  against  the 
United  States,  is  not  enough  to  make  a  suit  aris- 
ing under  the  Constitution  or  laws  of  the  United 
Stales.  The  fact  that  a  mortgage  was  made  in 
enemy  territory  to  a  loyal  citizen  of  the  United 
States  does  not  neces^rily  imply  unlawful  in- 
tercourse between  the  parties,  contrary  to  the 
Prodamatkm  of  the  President  of  the  date  of 
Aufust  16. 1861, 12  Stat  at  L.  1262,  under  the 
authority  of  the  Act  of  July  18, 1861,  chap.  8, 
g  5, 12  Stat  at  L.  207.  That  transactions  within 
Confederate  lines  affecting  loyal  citizens  outside 
were  not  all  unlawful  was  decided  in  UrUUd 
Statei  V.  Quialey,  108  U.  S.  695  [26:5241  To 
make  a  case  fbr  removal  the  answer  should  have 
set  forth  the  facts  which  rendered  the  mor1|;age 
void  under  the  Nonintercourse  Act  and  £e 
Proclamation  thereunder.  There  has  been  no 
attempt  to  do  this. 

I%s  order  rtmavding  the  ease  ii  aprmed, 

Mr.  JiuUee  Blatchford  took  no  part  in  the 
decision  of  this  case. 
T^me  oop7.   Test* 

*       1 H.  MdKennflj,  COerk,  Son.  Courti  U.  8. 


[430]   MILWAUKBB  AND  NORTHERN  RAIL- 
WAY COMPANY,  Plff.  in  Err,, 
e. 
BROOKS  LOCOMOTIVE  WORKS. 

<8ee  &  a  Beporter's  ed.  480-448.) 

Raiikvade—leaee  by  one  eompaniy  of  ihe  road  of 
another^— entry  by  trueUee  under  former  mort- 
gage  of  the  leMee-~gam$ehee  proeeeding9 
against  them  by  judgment  creditor  €f  the  les- 
sor to  reach  fund  due  as  eompensaiionfor  use 
of  said  road—rights  of  trustee  under  a  morU 
gagson  said  road,  who  is  also  assignee  of  the 

121  U.  & 


lease— trustees  did  not  Iiold  under  tlie  lease — 
amount  due,  tfie  property  of  the  lessor — recot- 
ery  against  garnishees— dtfense  in  gamisliee 
proceedings, 

L  On  January  4,  187S,  the  trustees  under  the 
mortgaoe  of  July  1,  ISTl,  of  the  Wisconsin  Oentral 
Rallrooa  CompaDy,  took  poflsessioii  of  the  property 
of  said  company  and  of  the  road  of  the  Milwaukee 
and  Northern  uailway  Company,  the  Wisconsin 
Oompany  being  at  that  time  the  lessee  of  said  road 
under  a  lease  executed  after  the  execution  of  said 
mortgage.  Said  trustees  at  once  notlUed  the  Mil- 
waukee Oompany,  and  the  trustee  under  a  moi*t- 
fcage  on  said  road,  who  was  also  trustee  under  the 
lease  and  aasifirnee  of  the  same,  that  they  declined 
to  assume,  affirm,  or  in  any  way  ratify  said  lease, 
and  that,  unless  the  parties  notified  should  other- 
wise elect,  they  would  continue  to  operate  said 
road  temporarily,  and  for  such  compensation  nsit 
might  fairly  be  worth.  The  receivers  continued  to 
operate  said  road  until  May  1,  1870,  when  they  ac- 
cepted a  lease  of  the  same  from  a  receiver  appoint- 
ed in  a  proceeding  then  pending  for  the  foreclosure 
of  the  mortgage  thereon.  In  garnishee  proceed- 
ings against  said  trustees,  instituted  by  a  Judgment 
creditor  of  the  Milwaukee  Company,  it  is  heia:  that 
the  trustees  under  the  mortgage  of  the  Wisconfio 
Central  Oompany  did  not  take  possession  of  the  Mil- 
waukee roaa  under  the  lease  to  said  company  as 
subtenants  or  otherwise,  and  that  they  were  there- 
fore not  bound  to  pay  rent  to  the  trustee  under 
said  lease;  that  the  rent  of  said  road  is  only  payable 
to  him,  if  at  all,  either  as  trustee  or  assignee  for  the 
purpoees  and  upon  the  trusts  expressed  in  the  lease 
in  the  assignment,  and  only  when  it  is  made  to  ap- 
pear that  such  trusts  have  not  been  fully  paid  and 
satisfied;  that  the  sum  due  from  said  trustee  as 
compensation  for  the  use  of  said  road  from  Jan- 
uary 8  to  May  1, 1879.  was  the  property  of  the  Mil- 
waukee Company  at  the  commencement  of  said 
garnishee  proceedings;  and  that  said  Judgment 
creditor  thereby  acquired  a  lien  upon  said  fund  to 
the  extent  of  tne  amount  duo  upon  its  Judgment 
against  said  Oompany. 

8.  A  garnishee  may  represent,  in  his  own  defense, 
the  rights  of  a  third  party  to  whom  he  is  in  law 
liable; 

[No.  226.] 
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F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Wiscon- 
sin.    Affirmed, 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court 
Mr,  E.  Mariner^  for  plaintiff  In  error. 
Messrs,  F.  C.  Winkler*  JamiSS  G,  Jenkine 
and  Dans,  Beiss  db  Shepard,  for  defendant  in 
error. 

Mr.  Justice  Matthews  deUvered  the  opin- 
ion of  the  court: 

The  Brooks  LocomotiTe  Works  on  Novem- 
ber 80, 1875,  recoTered  a  judgment  andnst  the 
Milwaukee  and  Northern  BSdlwav  uompanj 
for  the  sum  of  $16,868.73,  with  interest  and 
costs,  in  the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  Wisconsin.  Execu- 
tion thereon  having  been  returned  not  satisfied, 
and  the  Judgment  being  otherwise  unpaid  and 
still  in  force,  on  July  7,  1879,  the  plaintiff  be- 
low filed  what  under  the  laws  of  Wisconsin 
regulating^  the  practice  in  such  cases  is  called 
an  affidavit  of  garnishment,  in  which  it  was  al- 
leged that  the  defendant,  the  Milwaukee  and 
Northern  Railwav  Companv,  had  not  property 
liable  to  execution  sidSScient  to  satisfy  the 
plaintiff's  demand,  and  that  the  Wisconsin 
Central  Railroad  Companv,  a  corporation  of 
the  State  of  Wisconsin,  and  Charles  L.  Colby, 
Edwin  H.  Abbot,  and  John  A.  Stewart,  were 
indebted  to  or  had  property,  r^  or  personal, 
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in  their  posseflsion  or  under  their  control,  be- 
longing to  the  defendant  in  said  execution. 
Summons  was  accordingly  issued,  pursuant  to 
said  affidavit,  against  the  ffamishees,  and  served 
on  the  Wiscondn  Central  Bailroad  Company, 
C.  li.  Colbv,  and  Edwin  H.  Abbot,  as  well  as 
npon  the  aefendant,  the  Milwaukee  and  Nor- 
thern Railway  CompaDV.  The  defendants  filed 
answers,  Edwin  H.  Abbot  answering  under 
oath  for  himself  and  John  A.  Stewart,  a  citizen 
of  New  York,  jointly.  In  this  answer  Stewart 
and  Abbot  set  out  particularly  the  circumstanc- 
es under  which  they  allege  that  they  hold  the 
sum  of  128,258. 44 as  an  amount  due  from  them, 
as  trustees  for  the  mortgage  bondholders  of  the 
Wisconsin  Central  BailrcMui  Company,  for  the 
use  and  occupation  of  the  railroad  of  the  Mil- 
waukee and  Northern  BaUway  Company  while 
operated  by  them  as  such  trustees;  /wd,  being 
in  doubt  as  to  whether  the  facts  stated  cast  any 
liability  upon  them  as  garnishees,  submit  the 
question  of  their  liability  to  the  court.  The 
other  garnishees  in  their  answers  deny  any  in- 
debtedness to  the  Milwaukee  and  Northern 
Bailway  Company  while  operated  by  them  as 
such  trustees;  and,  being  in  doubt  as  to  whether 
the  facts  stated  cast  any  liability  upon  them  as 
ffamisbees,  submit  the  question  of  their  liabil- 
Uy  to  the  court.  The  other  garnishees  in  their 
answers  deny  any  indebtedness  to  the  Milwau- 
kee and  Northern  Railway  Company. 

The  cause,  having  come  on  for  trial  upon 
these  issues,  was  submitted  to  the  court,  the  in- 
tervention of  a  Jury  being  duly  waived.  The 
findings  of  fact  and  conclusions  of  law  are  as 
follows: 

"  First:  That  on  the  80th  dav  of  November, 
1875,  the  plaintiff  above  named  dulv  recovered 
a  judgment  in  this  court  against  thelifilwaukee 
and  Northern  Railway  Company,  defendant 
herein,  for  the  sum  of  fl5,868.72,  damages  and 
costs;  that  said  judgment  is  still  in  fuU  force 
and  wholly  unpaid  and  unsatisfied;  that  there 
is  now  due  thereon  from  said  defendant,  tiie 
Milwaukee  and  Northern  Railway  Company, 
to  said  plaintiff,  the  said  sum  of  $16,868.72, 
with  interest  at  the  rate  of  7  per  cent  per  annum 
from  the  80th  day  of  November,  1875,  amount- 
ing at  this  date  to  the  sum  of  $28,410.40;  and 
that  said  Judgment  was  rendered  upon  certain 
promissory  notes  given  bv  said  Company  to  the 
plaintiff  upon  the  sale  of  an  engine  furnished 
for  its  railroad  on  the  6th  day  of  September, 
1878;  that  an  cUiaa  execution  was  duly  issued 
out  of  and  under  the  seal  of  this  court  to  the 
Marshal  of  the  Eastern  District  of  Wisconsin 
upon  said  Judgment  on  the  7th  day  of  July, 
1879,  and  while  the  same  was  in  the  hands  or 
the  said  marshal,  and  whoUy  unsatisfied,  and 
before  the  return  day  thereof,  to  wit,  on  the  7th 
day  of  July,  1879,  this  action  was  commenced, 
by  due  service  of  the  garnishee  affidavit  and 
summons  herein,  upon  the  said  defendant  and 
upon  the  garnishees  named  in  the  title  of  this 
cause. 

"  Second.  That  the  Wisconsin  Central  Rail- 
road Company  was,  at  said  last  named  date, 
and  for  manv  years  prior  thereto  had  been,  and 
at  all  times  hereinafter  mentioned  was,  a  cor- 
poration created  by  and  under  the  laws  of  the 
State  of  Wisconsin,  and  owned  and  operated  a 
railroad  from  Menasha,  in  the  State  ox  Wiscon- 
sin, to  Ashland,  on  Lake  Superior,  in  said 


State;  that  the  defendant,  the  Milwaukee  and 
Northern  Railway  Company,  was  during  said 
times  a  corporation  created  by  and  under  the 
laws  of  the  State  of  Wiaconsm,  and  owned  a 
certain  main  line  of  railway  extending  from  the 
City  of  Milwaukee,  in  the  State  of  Wisconsin, 
to  the  Citv  of  Green  Bay,  in  said  State,  and  a 
spur  line  from  Hilbert  Junction,  on  said  main 
line,  to  Menasha  aforesaid;  that  the  said  Wis- 
consin Central  Railroad  Company,  on  the  first 
day  of  July,  1871,  mortgaged  its  line  of  rail- 
way aforesaid  to  secure  certain  bonds  therein 
mentioned,  which  mortgage  was  in  the  usual 
form  of  railway  mortgages,  and  authorized  the 
trustees,  upon  default,  to  take  possession  of 
said  railway,  and  that  at  all  times  hereinafter 
mentioned  the  defendants,  John  A<  Stewart 
and  Edwin  H.  Abbot,  were  the  trustees  under 
said  mortgage. 

'*  Third.  That  the  Milwaukee  and  Northern 
Railway  Company,  prior  to  the  times  herein- 
after mentioncwl,  had  duly  mortga^  its  said 
line  of  railway  to  secure  its  bonds,  m  the  usual 
form  of  railway  mortgages,  with  authority 
upon  the  part  of  the  trustees  in  said  mortgage 
named  to  take  possession  of  said  railway  upon 
default  in  the  payment  of  the  principal  or  in- 
terest of  the  bonds  thereby  secured,  and  that  at 
the  times  hereinafter  mennoned  Jesse  Hoy  t  and 
A.  Warren  GreenlcAf  were  the  trustees  in  said 
mortgage  named,  a  copy  of  which  mortgage  is 
hereto  annexed,  marked  'Exhibit  A.' 

"  Fourth.  That  on  the  9th  day  of  November 
1878,  the  Milwaukee  and  Northern  Railwav 
Company  leased  to  the  Wisconsin  Central  Rail- 
road Company  its  line  of  railway  and  appur- 
tenances, mouve  power  and  rolling  stock,  rail- 
road materials,  and  sappMes  of  eveiy  descrip- 
tion, for  the  term  of  999  yean  from  and  after 
November  80, 1878,  a  copy  of  which  lease  is 
hereto  annexed,  marked  '  Exhibit  B; '  that  bv 
supplemental  agreements  to  said  lease,  of  which 
'Euibits  C.  and  D,'  hereto  annexed,  are 
copies,  Jesse  Hovt  was  substituted  as  trustee 
in  place  of  the  Wiscongin  Marine  and  Fire  In- 
surance Company  Bank,  and  that  said  lease 
was,  on  or  about  Januarr  8, 187a,  by  said  MO- 
waukee  and  Northern  Railway  Company,  as- 
signed to  Jesse  Hoyt  and  A.  Warren  Green- 
leaf,  trustees,  undersaid  mortgage,  of  which  the 
Wisconsin  Central  Railway  Company  had 
notice,  copies  of  which  assignment  and  notice 
are  hereto  annexed,  marked  'Exhibits  E  and  F;' 
that  the  Wisconsin  Central  Railway  Company 
entered  into  possession  of  said  road  under  said 
lease  and  continued  therein  until  the  garnishoea 
herein,  Stewart  and  Abbot,  took  possession  of 
said  railway  in  January,  1879,  and  said  com- 
pany paid  rent  under  sua  lease. 

"Firth.  That  at  the  times  herein  mentioned 
Jesse  Hoyt  was  the  president  of  the  Milwaukee 
and  Northern  Railway  Company,  and  Angus 
Smith  was  the  vice  jiiesident  thereof. 

"Sixth.  That  on  the  9th  day  of  January, 
1875,  a  foreclosure  of  the  morteaxe  made  by 
the  Milwaukee  and  Northern  Railway  Com- 

Stny  was  commenced  in  this  court  by  Jesse 
ovt,  surviving  trustee,  against  the  Milwaukee 
and  Northern  Railway  Company  and  the  Wis- 
consin Central  Railroad  Company,  defendanu, 
but  that  no  receiver  was  appointed  therein  until 
the  28th  day  of  April,  1879;  on  which  day  the 
mid  court,  by  consent  of  the  parties  to  saidsuit, 
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made  an  order  annulling  such  lease  and  appoint- 
ing James  C.  Spencer  receiver,  who  qualified 
as  such  receiver  on  the  5th  day  of  Mav,  1879»  a 
copy  of  which  order  is  hereto  annexed,  marked 
'Exhibit  G;'  and  that  said  trustees  had  never 
taken  possession  of  said  railroad  and  property 
under  said  mortgage,  nor  claimed  so  to  do,  until 
the  appointment  of  said  receiver. 
"Seventh.  That  on  the  12th  day  of  October, 

1875,  one  James  Ludington  revered  a  judg- 
ment at  law,  in  the  Circuit  Court  of  the  State 
of  Wisconsin  for  the  Countv  of  Milwaukee, 
apainst  the  MOwaukee  and  Northern  Railway 
Company,  and  on  the  16th  day  of  November, 

1876,  caused  an  execution  to  be  Issued  thereon, 
whidi  was  returned  fwUa  bona  on  the  18tii  day 
of  January,  1876,  which  Judgment  was  rendered 
upon  default  and  without  any  appearance  of 
the  defendant  therein,  and  tbe  process  com- 
mencing said  action  was  served  only  upon  Guide 
Pflster,  a  director  of  f«id  Company,  and  upon 
no  other  officer  or  person. 

"Eighth.  That  on  the  17th  day  of  November, 
1876,  the  said  James  Ludington  filed  a  bill  in 
eouity  in  said  Circuit  Court  for  the  County  of 
Milwaukee  foimded  upon  his  said  Judgment  at 
law,  and  on  the  27th  day  of  December,  1876, 
obtained  a  decree  therein,  directing  the  sale 
of  the  railroad  of  the  Milwaukee  and  Northern 
Railway  Company  thereunder;  that  on  the  4th 
day  of  March.  1876,  under  said  decree,  the 
sheriff  <rf  the  County  of  Milwaukee  sold  said 
railroad  to  Guido  Poster,  and  on  the  29th  day 
of  March,  1876,  executed  a  deed  thereof  to  him, 
but  did  not  make  a  report  of  the  sale  to  the  comt 
until  January  80, 1880,  and  said  sale  was  con- 
firmed by  the  court  on  the  9th  day  of  February, 
1880,  and  that  the  sherifiTs  deed  to  Guido  Pflster 
was  recorded  in  the  office  of  the  register  of 
deeds  of  the  County  of  Milwaukee  on  the  26th 
day  of  February,  1880,  but  said  Pflster  never 
took  or  claimed  possession  under  said  deed. 

"Ninth.  On  the  4th  day  of  January,  1879, 
the  defendants  John  A.  Stewart  and  Edwin 
H.  Abbot,  as  trustees  under  the  mortgage  of 
the  Wisconsin  Central  Railroad  Company,  said 
company  having  theretofore  made  default  un- 
der said  mortgage,  and  then  being  so  in  de- 
fault, duly  took  possession  of  said  Wisconsin 
Central  railroad  under  the  said  mortgage,  and 
also  took  possession  of  the  Milwaukee  and 
Northern  railway,  and  thereupon  notifled  the 
Milwaukee  and  Northern  Rauway  Company 
and  Jesse  Hoyt,  trustee  of  the  mortgage  of  said 
Company,  and  trustee  under  its  said  lease  to 
the  Wisconsin  Central  Railroad  Company,  and 
88  assignee  of  said  lease,  of  the  taking  of  such 
poesesrion  of  the  Milwaukee  and  Northern  rail- 
way, and  notifyingthat  they  declined  to  assume, 
affirm,  or  in  any  way  ratify  the  lease  thereof  to 
the  Wisconsta  Central  Railroad  Company,  and 
notifVhig  that  unless  said  parties  notifled 
should  otherwise  elect  they  would  continue 
to  operate  said  Milwaukee  and  Northern  rail- 
way temporarily  and  for  such  compensation 
as  that  service  might  fairly  be  worth,  and 
requesting  a  personal  interview  to  ascertain 
their  wishes  and  with  a  view  to  a  more  per- 
manent arrangement,  and  offering  to  sub- 
mit to  the  parties  in  interest  any  proposition 
whidi  could  be  Jointly  recommended  with  ref- 
erence to  the  future  possession  of  said  railway, 
of  which  notice  'Exhibit  H,'  hereto  annexed, 
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is  a  copy;  that  the  said  Milwaukee  and  North- 
em  Railway  Company,  or  Jesse  Hoyt  as  presi- 
dent or  as  trustee,  or  as  assignee  of  said  lease, 
did  not,  nor  did  either  of  them,  in  any  way  ob- 
ject to  the  possession  of  said  railroad  by  said 
Stewart  and  Abbot,  or  give  any  attention  to 
said  notice  until  tbe  commeacemeDt  of  negoti- 
ations in  March,  1879;  but  said  Stewart  and 
Abbot  continued  to  use  and  operate  the  3Iil- 
waukee  and  Northern  railway  without  further 
arrangement  or  agreement,  and  without  any 
objection  by  any  or  the  parties  to  this  pn>ceea- 
ing,  and  with  toe  acquiescence  of  the  Wiscon- 
sin Central  Railroad  Company,  but  without 
any  assignment  of  the  lease,  until  the  first  day 
of  May,  1879,  and  until  the  lease  from  the  re- 
ceiver as  hereinafter  found;  and  said  Milwaukee 
and  Northern  Railway  Company  aud  said  Jesse 
Hoyt,  shortly  before  the  first  day  oi  May,  1879 
in  the  presence  and  with  the  concurrence  of  all 
others  interested,  including  the  Wisconsin  Cen- 
tral Railroad  Company,  bad  negotiations  with 
them  which  culmhiated  in  an  arrangement  by 
which  a  receiver  of  the  Milwaukee  and  North- 
em  railway  was  appointed  in  the  foreclosure 
suit,  as  hereinbefore  found;  that  said  Stewart 
and  Abbot  then  entered  into  a  lease  with  said 
receiver  of  said  Milwaukee  and  Northern  rail- 
way for  a  certain  term  commencing  on  the  first 
day  of  May,  1879;  that  on  or  about  the  28d  day 
of  July,  1879,  after  the  service  of  the  garnishee 
affidavit  and  summons  herein,  it  was  arranged 
and  agreed  between  said  Stewart  and  Abbot,  trus- 
tees, on  the  one  part,  and  Jesse  Hoyt,  as  trustee 
and  assignee,upon  the  other  part,  that  the  sum  of 
$28,258.44  was  the  amount  properly  payable  by 
the  said  Stewart  and  Abbot  as  trustees  to  the 
I>arty  lawfully  entitled  to  receive  the  same  out 
of  the  moneys  received  by  said  trustees  from 
the  operation  of  the  Milwaukee  and  Northern 
railway  from  January  8, 1879,  to  May  1, 1879, 
and  for  the  use  thereof,  which  amount  was  a 
less  sum  than  would  have  been  coming  by  the 
terms  of  the  lease  to  the  Wisconsin  Central  rail- 
road; and  that  thereupon  said  Stewart  and  Ab- 
bot paid  to  said  Jesse  Hoyt,  as  such  trustee  and 
assignee,  the  said  sum  of  money  upon  receiv- 
ing a  bond  of  indemnity  executed  by  Ephraim 
Mariner,  Guido  Pfister,  and  An^s  Smith,  in- 
demnifying them  a^inst  this  suit  by  reason  of 
such  payment,  copies  of  which  agreement  of 
accounting  and  bond  of  indemnity  are  hereto 
annexed,  marked  'Exhibits  I  and  J.' 

"Tenth.  That  on  the  8th  day  of  March,  1880, 
an  order  was  made  in  the  foreclosure  suit  of  the 
mortgage  of  the  Milwaukee  and  Northern  Rail- 
way Company  for  the  sale  of  said  railroad,, 
which  sale  took  place  on  the  5th  day  of  June, 
1880,  and  was  sold  to  Ephraim  Mariner  and 
Guido  Pflster  as  trustees  for  the  holders  of  the 
bonds  under  said  mortgage;  that  on  the  9th  day 
of  June  the  report  of  said  sale  was  flled,  and 
was  confirmed  by  the  court,  and  that  thereafter, 
on  the  third  day  of  July,  1880,  the  flnal  report 
of  the  receiver  was  filed,  asking  for  a  discharpre, 
and  said  report  was  confirm^  on  the  5th  day 
of  July,  1880. 

"Eleventh.  That  from  January  8, 1879,  to 
May  1, 1879,  the  said  Stewart  and  Abbot  were 
not  inpossession  of  or  operating  said  Milwaukee 
and  Northern  railway  under  any  lease  whatever 
between  them  and  James  C.  Spencer  as  receiver 
'*€  the  Milwaukee  and  Northern  railway,  as 
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claimed  in  the  answer  of  the  prindral  defendant 
herein«nor  was  the  indebtedness  oi  said  garnish- 
ees for  the  use  and  occupation  of  said  railroad 
■during  said  period  owing  by  them  to  said  James 
€.  Spencer,  receiver. 

"Chncluiions  qf  Law. 

"The  contention  in  this  cafle  being  as  to  who 
was  entitled  to  the  sum  of  $28,258.44,  agreed 
upon  ns  the  fair  compensation  for  the  use  of 
the  Milwaukee  and  Northern  railway  from 
January  8  to  May  1,  1879,  we  find: 

"First.  That  it  did  not  belon;?  to  and  cannot 
be  rightfully  claimed  by  the  receiver  appointed 
in  the  foreclosure  suit  of  the  mortgage  on  the 
Milwaukee  and  Northern  railway,  for  the  rea- 
son that  he  was  not  qualified  as  receiver  until  a 
subsequent  date,  and  had  never  reduced  tbe 
property  to  possession,  and  was  only  receiver 
of  the  mortgaged  property. 

"Second.  That  said  fund  did  not  belong 
to  the  Wisconsin  Central  Railroad  Company, 
because  such  occupation  and  operation  of  the 
road  by  Stewart  and  Abbot,  trustees,  were 
with  its  acquiescence,  and  it  is  upon  record 
in  this  cause  as  denying  i21  indebtedness  to  the 
principal  defendant  herein,  and  makes  no  daim 
to  said  fund. 

"Third.  That  said  fund  did  not  belong  to 
Jesse  Hoyt  as  trustee  under  said  mortgage,  be- 
cause said  trustee  had  not  taken  possession  of 
said  railroad,  and  was  not  entitled  to  the  in- 
come thereof;  that  it  did  not  belong  to  said 
Jesse  Hoyt  as  trustee  under  said  lease,  or  as  as- 
signee of  said  lease,  because  the  occupation  and 
operation  of  said  road  by  Stewart  and  Abbot, 
trustees,  was  not  under  said  lease,  but  in  de- 
fiance thereof  and  in  opposition  thereto. 

"Fourth,  That  anid  sum  was,  at  the  time  of 
the  garnishee  proceedings  herein,  tbe  property 
of  the  Milwaukee  and  Northern  Railway  Com- 
pany, and  was  liable  to  be  taken  and  attached 
for  the  debts  due  by  said  Company;  that  the 

Elaintiff ,  by  virtue  of  the  garnishee  proceedings 
erein  upon  Stewart  and  Abbot,  trustees,  ac- 
auired  a  lawful  claim  and  lien  upon  said  fund  to 
le  extent  of  the  plaintiff's  judgment  and  debt 
against  saidCompany,and  tlmt  at  the  time  of  said 
garnishment  the  said  John  A.  Stewart  and  Ed- 
win H.  Abbot  had  in  their  hands  belonging  to 
the  defendant,  the  Milwaukee  and  Northern 
Railway  Companv,  and  were  indebted  to  and 
owed  said  Company  for  the  use  and  occu- 
pation by  said  Stewart  and  Abbot  of  the  rail- 
way of  said  Company  from  January  8  to  May 
1,  1879.  the  sum  of  $28,258.44;  and  tbat  the 

Slaintiff  is  entitled  to  judgment  against  said 
tewart  and  Abbot  for  the  sai.1  amount  due 
upon  its  judgment  ;to  wit,  the  sum  of  $23,410.40; 
tbat  as  to  the  garnishees,  tho  Wisconsin  Cen- 
tral Railroad  Company  and  Charles  L.  Colby, 
this  action  should  be  dismissed. 

"Let  judgment  be  entered  herein  in  favor 
of  tbe  plaintiff  against  John  A.  Stewart  and 
Edwin  H.  Abbot  for  the  sum  of  $23,410.40, 
with  costs  to  be  taxed. 
"Dated  May  21,  1883. 

"JoBnr  M.  Haklan,  Circuit  Justice, 
«*Cha8.  E.  Dyer,  Dist.  Judge.** 
Judgment  having  been  entered  for  tbe  plain- 
tiff below,  separate  writs  of  error  have  Iwcn 
prosecuted  by  the  Milwaukee  and  Northern 
Uailway  Company  and  by  Stewart  and  Abbot 
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The  main  contest  in  the  case  is  between  the 

glaintiff  and  Jesse  Hoyt  If  the  fond  in  the 
ands  of  the  eunisheeB,  Stewart  and  Abbot, 
belongs  to  the  Milwaukee  and  Northern  Rail- 
way Company,  the  plaintiff  is  entitled  to  sub- 
ject it  to  the  payment  of  his  Judgment:  other- 
wise not  Hoyf  s  clahn  is  that  Stewart  and 
Abbot,  as  trustees  of  the  Wisconsin  Ceatral 
Railroad  Company,  were  in  possession  of  the 
Milwaukee  ana  Northern  railway  under  a  lease 
of  that  road  to  the  Wisconsin  Central  Railroad 
Company,  and  are  indebted  to  him,  as  trustee 
under  that  lease  and  as  aasi^ee  of  the  lease, 
for  the  rent  accruing  under  it,  represented  by 
the  fund  in  their  hands.  The  lease  was  exe- 
cuted on  November  8,  1878»  and  was  for  the 
term  of  999  years  from  that  date.  It  stipulated 
that  the  Wisoonshi  Central  Railroad  Company, 
the  lessee,  should  pay  ss  rent  a  certain  propor- 
tion of  the  gnoss  earnings  received  from  the  dc^ 
mised  road,  installments  of  which  were  to  l)e 
paid  monthly  to  such  trustee  as  should  be,  from  [489] 
time  to  time.  Jointly  selected  by  the  parties. 
"  upon  the  trust  to  keep  the  same  until  the  next 
installment  of  interest  is  due  upon  the  bonds 
issued  by  the  first  party  under  uieir  first  mort- 
gage, and  then  to  apply  the  same»  or  so  mucli 
thereof  as  shall  be  necessary,  to  the  payment 
of  said  interest,  when  and  as  payable,  and  if 
any  surplus  remain  after  payment  of  said  in- 
terest to  pay  the  same  to  the  first  party,  iu 
successors  and  assigns,  unless  said  surplus,  or 
some  part  thereof,  is  due  to  the  second  party 
for  advances,  as  is  hereinafter  provided*  made 
to  or  for  the  benefit  of  the  first  party  to  pay 
said  interest,  and  if  said  surplus,  or  any  part 
thereof,  is  so  due,  then  to  said  second  party, 
as  heieinaf ter  provided,  so  much  as  is  due  for 
said  advances  and  interest" 

The  Wisconsin  Marine  and  Fbre  Insurance 
Company  Bank  was  appointed  trustee  under 
the  lease.  By  a  supplemental  agreement,  made 
June  1,  1875,  between  the  parties,  the  lease 
was  modified  so  that  the  rent  reserved  for  the 
three  years  from  June  1, 1875,  should  be  40  per 
cent  of  the  gross  earnings  received  from  the 
demised  premises,  and  after  that,  so  much  as 
was  necessary  to  pay  the  interest  coupons  of 
the  Milwaukee  and  Northern  Railway  Com- 
pany, not  to  exceed  40  per  cent  of  the  gross 
earnings.  Under  that  modified  leas&  Jesse 
Hoyt  was  appointed  temporary  trustee,  in  place 
of  the  Wisconsin  Marine  and  Fire  Insurance 
Company  Bank,  for  the  period  of  twelve 
months,  which  appointment  was  continued  by 
a  further  agreement  made  October  10, 1876. 

On  January  7,  1878,  the  MUwaukee  and 
Northern  Railway  Company  made  a  written 
assignment  to  Jesse  Hoyt  and  A.  Warren  Green- 
leaf,  trusteoB  of  the  mortgage  dven  to  secure 
its  bonds,  of  the  lease  of  the  Milwaukee  and 
Northern  railway  to  the  Wisconsin  Central 
Railroad  Company,  and  of  all  the  covenanU 
therein  contained,  and  of  all  moneys  doe  or  to 
grow  due  thereon,  upon  the  same  trusts,  how- 
ever, as  were  expressed  in  the  trust  deed  exe- 
cuted by  the  Milwaukee  and  Northern  Railway 
Company  to  Hoyt  and  Qreenleaf  as  security  for 
the  fi  rst  mortgage  bonds  of  said  Company.  On 
the  following  day  a  written  notice,  signed  bj 
Hoyt  and  Greenleaf ,  was  served  upon  the  Wis-  r^^ 
cousin  Central  Railroad  Company  of  the  fact  •- 
of  such  assignment  and  directing  that  company 
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Co  pay  the  rent  to  Jesse  Hojt  as  theretofore, 
^'8uc£  ftsslgpinent  beine  intended  merely  as 
farther  security  for  said  bonds,  and  not  to  dis- 
turb the  relations  of  the  parties  to  such  lease 
and  modifications."  In  the  meantime,  as  ap- 
pears by  the  sixth  finding  of  facts,  Jesse  Hoyt, 
as  suTYiying  trustee  und^r  the  mortgage  made 
by  the  Milwaukee  and  Northern  Kailway  Com- 
pany, had  commenced  proceedings  to  foreclose 
the  mortgage,  the  Wisconsin  Central  Railroad 
Company  bemg  a  defendant  thereto,  which  pro- 
eeedmgs  were  pending  when  the  garnishees, 
fitewart  and  Abbot,  as  trustees  under  the  mort- 
gage of  the  Wisconsin  Central  Railroad  Com- 
]>any,  entered  into  possession  of  the  property 
of  that  company,  and  alsb  took  possession  of 
and  operated  the  Milwaukee  and  Northern 
railroad,  under  the  circumstances  stated  in  the 
ninth  finding  of  facts. 

It  is  now  contended,  in  opposition  to  the  third 
conclusion  of  law  drawn  by  the  circuit  court, 
that  upon  the  facts  found  the  garnishees,  Stewart 
and  Abbot,  took  possession  of  the  Milwaukee 
and  Northern  railway  under  the  lease  of  that 
road  to  the  Wisconsin  Central  RaUroad  Com- 
pany, and  became  bound  thereby  to  pay  rent 
theraor  to  Hoyt,  as  trustee  under  said  lease, 
or  as  assignee  oi  said  lease.  Hoyt  is  not  a  party 
to  this  proceeding,  but  it  is  competent  for 
Stewart  and  Abbot,  as  ^misbees,  to  represent 
his  rights  in  their  own  defense;  for,  if  in  law 
they  are  liable  to  Hoyt,  they  are  not  liable  to 
the  present  defendant  in  error;  and  in  protect- 
ing their  own  interests  it  is  proper  for  them  to 
assert  the  right  of  Hoyt  if  they  are  in  law  liable 
to  him. 

There  are,  howeyer,  two  answers  to  the  daim 
put  forward  on  behalf  of  Hoyt.  If  the  rent  of 
the  Milwaukee  and  Northern  railway  is  payable 
to  him,  either  as  trustee  under  the  lease  or  as 
assignee  of  the  lease,  it  is  not  due  to  him  in  his 
own  right,  but  merely  for  the  purposes  and  up 
on  the  trusts  expressed  either  m  uie  lease  or  in 
ihe  assignment.  Those  purposes  and  trusts 
were  to  apply  the  rents  to  be  received  by  him 
to  the  payment  of  the  interest  coupons  as  they 
became  aue  upon  the  mortgage  bonds  of  the 
Milwaukee  and  Northern  Railway  Company 
secured  by  the  mort^ee  to  him;  but  it  nowhere 
Appears  in  the  record  tnat  there  are  any  coupons 
in  arrears  to  which  this  rent  could  be  applied; 
and  in  that  eyent  the  rent  is  payable  to  the  Mil- 
waukee and  Northern  RaOway  Company  as 
lessor  beneficially  in t'^.rested.  It  in  fact  appears 
by  the  tenth  finding  that  pending  this  suit,  and 
before  its  trial,  the  Milwaukee  and  Northern 
railway  was  sold  under  the  proceedings  to  fore- 
close tiie  mortgage  of  which  Hoyt  was  the  sur- 
yiying  trustee,  to  trustees  for  the  holders  of  the 
bonds  under  that  mortgage,  which  sale  has  been 
duly  confirmed  by  the  court  It  does  not,  there- 
fore, appear  but  that  at  the  time  of  the  trial  of 
this  case  all  the  bonds*  with  the  interest  thereon, 
of  the  Milwaukee  and  Northern  Railway  Com- 
pany secured  by  the  mortgage  of  which  Hoyt 
was' trustee,  had  been  fully  paid  and  satisfied. 
If  so,  Hoyt  had  no  further  interest  under  the 
lease,  either  as  trustee  or  assignee,  which  en* 
titles  him  to  receiye  the  fund  in  the  hands  of 
the  garnishees  for  any  purpose. 

In  the  second  place,  howeyer,  it  does  not  follow 
as  a  conclusion  of  law,  from  the  ninth  finding 
of  facts  taken  in  connection  with  the  other  facts 
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found,  that  Stewart  and  Abbot  entered  into 
possession  of  the  railroad  of  the  Milwaukee 
and  Northern  Railway  Company  under  a  lease 
of  that  road  to  the  Wisconsin  Central  Railroad 
Company,  and  thereby  became  bound  to  pay 
the  rent  reserved  therein.  They  were  not  a» 
signees  of  the  term  of  the  Wisconsin  Central 
Riailroad  Company  under  that  lease.  They 
were  trustees  of  the  mortgage  given  by  the 
Wisconsin  Central  Railroad  Company  to  them 
to  secure  its  bonds,  and  entered  into  possession 
of  its  railroad  by  a  title  antedating  the  lease  to 
it  by  the  Milwaukee  and  Northern  Railway 
Company.  They  were  not,  therefore,  bound 
by  the  terms  of  that  lease,  and  were  under  no 
obligations  to  undertake  its  burdens.  They 
were  not  bound  to  take  possession  of  the  Mil- 
waukee and  Northern  railway;  they  did  so 
merely  as  a  matter  of  convenience  to  the  parties 
interested  in  that  road,  and  for  their  benefit. 
On  doing  so  they  gave  explicit  notice  of  the 
character  of  their  possession.  That  notice, 
dated  January  11, 1879,  was  addressed  to  Jesse 
Hoyt,  as  president  of  the  Milwaukee  and  North- 
em  Railway  Company,  and  surviving  trustee 
under  its  first  mortgage  and  bonds,  and  trustee 
under  the  lease  of  its  railroad  to  the  Wisconsin 
Central  Railroad  Company,  and  assignee  of 
said  lease.    In  it  they  say: 

"We  beg  to  inform  you  that  on  the  third  day 
of  January  current  we,  trustees  under  and  by 
yirtue  of  the  provisions  of  the  first  mortgage 
of  the  Wisconsin  Central  Railroad  Company, 
entered  upon  and  took  possession  of  the  prop- 
erty covered  by  that  mortgage,  and  are  now 
operating  the  Wisconsin  Central  railroad. 

"  We  find  that  the  said  company  was  operat- 
ing the  Milwaukee  and  Noithem  railway  un- 
der a  lease.  We  are  not  sufficiently  informed 
upon  the  subject  to  warrant  us  in  assuming  any 
obligation  under  that  lease.  We  therefore  notify 
you  that  we  decline  to  assume,  afllrm,  or  in  any 
way  ratify  that  lease.  We  wish,  however,  not 
to  mterfcre  in  any  way  with  the  welfare  of 
that  railway,  and,  unless  you  otherwise  elect, 
win  continue  for  the  present  to  operate  the  same 
temporarily  for  such  compensation  as  that 
service  may  be  fairly  worth,  and,  as  far  as  is 
necessary,  out  not  in  excess  of  its  earnings,  to 
repair  the  same  as  the  Wisconsin  Central  Rail- 
road Company  was  doing,  and  also  to  permit 
the  business  of  the  Wisconsin  Central  Railroad 
Company  to  be  done  as  heretofore  over  that 
railway.  We  suggest  that  you  arrange  for  an 
early  personal  interview  vrith  us,  at  which  you 
will  make  known  to  us  your  wishes,  and  con- 
fer with  a  view  to  a  more  permanent  arrange- 
ment. 

"We  are  ready  to  submit  to  the  parties  in 
interest  any  proposition  which  yourself  and  we 
are  jointly  aole  to  recommend. 

To  this  notice  no  answer  appears  to  have  been 
made,  and  Hoyt's  silence  under  the  circum- 
stances may  fairly  be  taken  to  be  an  acquies- 
cence in  the  arrangement  proposed  by  Stewart 
and  Abbot.  The  proceeoings  on  the  part  of 
Hoyt,  as  trustee  under  his  mortgage,  to  fore- 
close that  mortgage,  were  then  pending,  and 
the  Wisconsui  Central  Railroad  Company  was 
a  party  to  that  suit  If  Hoyt  was  not  willing 
to  accede  to  the  terms  proposed  by  Stewart  and 
Abbot  in  that  notice,  in  respect  to  the  nature  of 
their   occupation  and  operation  of  the  MU- 
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£443]  waukee  and  Northern  railway,  it  was  open  to 
him  to  apply  for  the  appointment  of  a  receiver, 
as  he  subsequently  did  on  May  6,  1879,  or 
otherwise  to  take  possession  of  the  Milwaukee 
and  Northern  railwaj  as  trustee  under  the 
mortgage.  The  legitimate  inference  from  his 
conduct  is  that  which  was  drawn  by  the  court 
below,  which  held,  as  matter  of  law  deduced 
from  the  facts  found,  that  the  garnishees  were 
not  in  possessionof  the  Milwaukee  and  Northern 
railway  under  the  terms  of  the  lease  to  the 
Wisconsin  Central  Railroad  Company,  and  for 
the  value  of  its  use  and  occupation  were  not 
bound  to  account  to  Hoyt.  There  was  neither 
privity  of  contract  nor  privity  of  estate  between 
Hoyt  and  them.  Their  obligation  to  pay  for 
that  use  and  occupation  was  to  the  Company 
that  owned  the  road. 

It  is  argued  by  the  attorney  for  the  plaintiff 
in  error  that  there  is  another  alternative  by 
which  it  may  be  shown  that  the  garnishees  do 
not  owe  this  fund  to  the  Milwaukee  and  North- 
em  Railway  Company;  that  is^  that  Stewart 
and  Abbot  entered  into  possession  of  the  Mil- 
waukee and  Northern  railway  as  subtenants 
thereof  under  the  Wisconsin  Central  Railroad 
Company,  the  lessee,  and  are  bound  to  pay  rent 
as  such  to  the  latter  company.  But,  as  we  have 
already  seen,  Stewart  and  A.bbot  entered  into 
possession  of  the  property  of  the  Wisconsin  Cen- 
tral Railroad  Company  itself  adversely  to  it,  as 
trustees  under  its  mortgage,  by  a  title  ante- 
cedent to  the  date  of  the  Tease.  Stewart  and 
Abbot  in  no  sense  oould  be  considered  as  ac- 
countable to  the  Wisconsin  Central  Railroad 
Company  as  tenants. 

We  find  no  error  in  ths  nidgmeni  of  the  Cir- 
cuit Court,  and  it  is  ihsrtfore  affirmed. 
True  copy.  Test: 

James  H.  MoKenney,  Otark,  Sup.  Court,  U.  8. 


1536]     HATTIE  B.   STANLEY,  Exrx.   eta,  Flff. 

in  Err., 
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BOARD    OP    SUPERVISORS    OP    THE 

COUNTY  OP  ALBANY. 

(See  8.  C.  Reporter's  ed.  685-6611) 

BUUe  taaoaHon  of  national  bank  Mhare^^-^ini- 
formitt^-^mUuation  otjoatr-'-diMriminationr^ 
action  of  aueoring  offiean^  judicial  and  nai 
open  to  ooUatoral  attack  rrnnedieo^-aeHon  ai 
lav>  toreeowrexeeaqftaxetpaid—rmnodp  in 
oguity — praeOee — trial  by  eowrU^findinffe 
upon  qusetioMoffaci,  ooneluiif)o—exeluiionof 
ooidenoe, 

h  Overvaluation  of  proper^  is  not  a  ground  of 
aollon  at  law  for  the  excess  of  taxes  pud  beyond 
what  should  have  been  levied  upon  a  Just  valua- 
tion. It  is  only  where  the  assessment  is  wholly 
void*  or  void  with  respect  to  separable  portions  of 
the  property,  the  amount  collected  on  which  is  as- 
certainable, or  where  the  assesBment  has  been  set 
aside  as  invalid*  that  an  action  at  law  lies  for  the 
ftaxespaid,  or  for  a  portion  thereof. 

2,  The  action  of  assessing  officers  being  Judicial  in 
eharactcv,  their  Judgments  in  cases  within  their  Ju- 
rinllotlon  are  not  open  to  collateral  attack.  If  not 
ooneoted  by  some  mode  pointed  out  by  statute 
they  are  oonolusive,  whatever  errors  may  have 
been  committed  In  the  assessment. 

SL  Where  an  overvaluation  of  property  has  arisen 
from  the  adoptkm  of  a  role  of  appraiaemeut  which 
eonflksti  with  a  oousUtutlonal  or  statutory  direc- 
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tion«  and  operates  unequally,  notnerely  on  a  single 


individual  but  on  a  lane  class,  a  party  aggrieved 
may  resort  to  a  court  of  equity  to  restrain  the  ex- 
action of  the  excess,  upon  payment  or  tender  of 


what  Is  admitted  to  be  due. 

i.  Under  the  Act  providing  for  state  taxation  of 
the  shares  of  national  banks  there  must  be  a  uni- 
form rule  of  appraisement  of  such  shares  and  other 
moneyed  capiuu  similarly  employed,  and  the  «iame 
percentage  must  be  charged  on  the  values  deter- 
mined. 

6.  The  imlf orm  assessment  of  the  shares  of  na- 
tional and  state  banks  at  their  par  value,  although 
the  actual  value  differs  widely,  cannot  be  consid- 
ered as  discriminating  against  either,  both  being 
placed  on  the  same  footing. 

0.  Where  a  case  is  tried  oy  the  oonrt  without  a 
Jury,  its  findings  upon  questions  of  fact  are  con- 
clusive in  this  court.  Only  rulings  upon  matters 
of  law,  when  properly  presented  in  a  bill  of  excep- 
tions, can  be  considered  here  in  addition  to  the- 
Questlon,  where  the  findings  are  special,  whether 
the  facts  found  are  suflloient  to  sustain  the  Judg- 
ment rendered. 

7.  In  the  case  presented  the  exclusion  of  evidence 
as  to  an  alleged  defect  In  the  assessment  roll  is  hetdi 
to  have  been  proper  under  a  certain  stipulation  or 
the  parties. 

[No.  222.1 
Argued  March  16,16, 1887.  Decided  May  2, 1887. 

r\  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  New 
York.  Reported  below,  21  Blatchf.  249.  Af- 
firmed, 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court 

Mr.  Hatthew  Hale,  for  plaintiff  in  error: 

The  systematic  and  intentional  valuation  of 
other  moneyed  capital  by  the  taxing  officera 
below  its  value,  while  the  shares  in  question  are 
assessed  at  their  full  value,  or  at  a  greater  rate, 
is  a  violation  of  the  Act  of  Congress  which  pre- 
scribes the  rule  by  which  they  shall  be  taxed 
by  state  authority. 

FdUm  T.  Nai.  Bank,  101  U.  S.  148  (25: 901); 
Cumminge  v.  Nat,  Bank,  Id.  158  (25: 908). 

There  can  be  no  ouestion  that  the  stock  in 
other  banks,  state  and  national,  may  be  consid- 
ered as  "  other  moneyed  capital "  in  inquiring 
whether  the  taxation  of  the  shares  of  this  bank 
was  in  violation  of  section  52 1 9.  The  rights  of 
the  assignors  of  the  plaintiff  were  none  we  less 
violateaby  an  assessment  at  a  greater  rate  than 
shares  in  other  national  banks,  than  by  such 
assessment  at  a  greater  rate  than  the  shares  of 
state  banks,  or  of  any  other  moneved  capital. 
Under  the  restriction  in  section  62l9,  the  state 
authorities  have  no  right  to  discriminate  against 
any  national  bank.  The  restriction  applies  to 
each  and  every  bank.  The  onlv  question  is 
whether  either  a  material  part  of  other  mon- 
eyed capital  in  the  assessment  district  eecapcs 
taxation,  or  is  assessed  at  a  substantially  lowet 
rate  than  the  shares  of  the  bonk  under  consid- 
eration. 

Boyer  y  Bwcr,  118  U.  S.  689  (28: 1089). 

Meetn.  SimoB  W.  Roaendale  and 
Wheeler  H.  Peekham*  for  defendant  in 
error: 

The  plaintiff  cannot  recover  because  the  tax 
was  not  void,  but  voidable  only,  upon  proof  of 
the  indebtedness  of  the  shareholder,  and  of  his 
demand  to  reduce  his  assessmf^nt,  and  in  a  di- 
rect proceeding  for  that  purpose. 

Supervieore  v.  Stanley,  105  U.  S.  805  (28: 
1044X 

The  assessor  bad  jurisdiction  to  assess  the 
shares  of  the  plaintiff's  assignors  as  of  some 
value.   Having  Jurisdiction  to  assess,  then  their 
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Judgment  as  to  what  amount  will  be  proper  is 
a  judicial  Judgment  made  upon  a  subject  oyer 
which  they  had  lurisdiction,  and  though  they 
may  have  ened  in  the  determination  as  to 
yalue,  such  error  does  not  oust  them  of  Juris- 
diction, and  so  does  not  render  the  assessment 
void. 

WilliarM  ▼.  Weofoer,  76  N.  Y.  80,  and  cases 
there  cited;  8.  0, 100  U.  8.  547  (25: 708). 

To  recover  back  the  money  the  assessment 
must  be  void,  like  a  void  Judgment,  a  nullity; 
then  the  assessment  may  be  recovered  back. 

Brueehdr  v.  Fin-t  Ohater,  101  N.  Y.  240, 244. 

"  There  is  no  case  in  which  it  has  been  deter- 
mined that  one  part  of  the  same  tax,  whether 
on  real  or  on  personal  estate,  laid  for  a  lawful 
purpose,  may  beheldle&:al,  and  another  portion 
Illegal  and  invalid,  so  that  the  latter  can  be  re- 
covered back  in  an  action  of  assumpsit" 

Lincoln  v.  Woreester,  8  Cush.  55,  68. 

An  assessment  or  tax  which  is  not  wholly 
void,  void  in  the  sense  that  a  judgment  ren- 
dered by  a  court  upon  a  subject  matter  over 
which  it  has  no  jurisdiction  is  void,  cannot  be 
overhauled  in  a  collateral  action  to  recover 
back  money  paid  under  it  to  the  county  or 
town  otherwise  entitled  to  receive  it. 

Sioift  V.  Pmghke'Tme,  87  N.  Y.  511;  Barik^ 
CommonioealthY.  The  Mayor,  48  N.  Y.  184;  -B. 
R,  Co.  V.  Superviwn,  48  N.  Y.  98;  Peyter  v. 
TJie  Mayor,  70  N.  Y.  497:  Bruscher  v.  Port 
mester,  101  N.  Y.  240;  WUkeiY,  TJie  Mayor,  79 
N.  Y.  «21. 

Mr,  Jiutiee  Field  delivered  the  opinion  of 
[542]  the  court: 

The  Act  of  Congress,  in  providing  for  taxa- 
tion of  the  shares  of  national  banks,  oy  author- 
ity of  the  State  in  which  such  institutions  are 
situate,  imposes  two  restrictions  upon  the  ex- 
ercise of  the  power;  namely,  that  Uie  taxation 
shall  not  be  at  a  greater  rate  than  upon  other 
moneyed  capital  in  the  hands  of  individual  citi- 
zens of  such  State,  and  that  the  shares  of  any 
national  bank  owned  by  nonresidents  of  the 
State  shall  be  taxed  in  the  city  or  town  where 
it  is  located.    R.  S.  sec  6219. 

In  People  V.  Weaver,  100  U.  8  589  [25: 705], 
this  court  held,  with  reference  to  taxation  Uius 
authorial,  that  the  prohibition  a^nst  dis- 
crimination has  reference  to  the  entire  process 
of  assessment,  and  includes  the  valuation  of  the 
shares  as  well  as  the  rate  of  percentage  charsed, 
wad,  therefore,  that  a  Statute  of  JNew  York 
which  established  a  mode  of  assessment  by 
which  such  shares  were  valued  higher  in  pro- 
portion to  their  real  value  than  otber  moneyed 
capital  in  the  hands  of  individuals,  was  in  con- 
flict with  the  prohibition,  althougli  no  greater 
percentage  was  levied  on  such  valuation.  If 
this  were  not  so,  a  rule  of  appraisement,  applied 
to  shares  of  national  banks,  different  from  one 
applied  to  other  moneyed  capital,  might  lead  to 
Buch  varied  valuations  as  to  materially  affect 
the  amount  of  taxes  levied,  although  the  same 
percentage  should  be  charged  on  the  valuations. 
There  must  be  a  uniform  rule  of  appraise- 
ment of  value,  and  the  same  percentage  charged 
on  the  values  determined,  to  meet  the  require- 
ments of  the  statute. 

This  action  is  founded  upon  an  alleged  disre- 
gard of  this  requirement  by  the  assessing  offi- 
cers of  the  County  of  Albany,  New  York. 
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The  plaintiff,  Edward  N.  Stanlejr,  is  a  citizen 
of  Illinois,  and  claiming  to  be  assignee  of  cer- 
tain shareholders  of  the  Nationsl  Albany  Ex- 
change Bank,  located  at  Allxany  in  New  York, 
sues  to  recover  the  amount  of  certain  taxes  al- 
leged to  have  been  illegally  collected  from 
them  upon  their  shares  in  that  bank  during  [543] 
the  years  from  1874  to  1879,  both  inclusive, 
and  paid  into  the  treasury  of  the  County  of 
Albanv.  The  original  complaint  contained 
several  counts,  all  of  which,  except  the  fourth, 
were  substantially  the  same,  except  as  to  the 
names  of  the  stockholders  and  the  amoimts  as- 
sessed and  collected.  They  alleged  the  assess- 
ment by  the  board  of  assessors  of  the  City  of 
Albany  of  the  shares  held  by  the  assignors  of 
the  plaintiff,  acting  under  color  of  an  Act  of 
the  Legislature  of  New  York,  passed  April  23, 
1866,  being  chapter  761  of  the  laws  of  that 
year,  at  $100  a  share,  being  the  par  value 
thereof,  after  deducting  therefrom  such  sum 
as  was  in  the  same  proportion  to  such  par  value 
as  was  the  assessed  value  of  the  real  estate  of 
the  banking  institution  to  the  whole  amount  of 
its  capital  stock,  and  the  collection  of  the 
amount  levied,  and  its  pavment  into  the  treas- 
ury of  the  County  of  Albany.  They  also  al- 
leged, upon  information  and  belief,  that  chap- 
ter 761  of  the  laws  of  1866,  was  in  conflict  with 
the  laws  of  the  United  States,  and  especially 
with  the  provision  that  taxation  by  state  au- 
thority of  shares  of  stock  in  banking  associa- 
tions shall  not  be  at  a  greater  rate  than  is  assessed 
upon  other  moneyed  capital  in  the  hands  of 
individual  citizens  of  such  State,  for  the  reason, 
among  others,  that  the  said  Act  of  New  York 
did  not  permit  debts  of  the  owners  of  the  bank 
stock  to  be  deducted  from  the  value  thereof  in 
its  assessment,  although  such  deduction  of  the 
debts  of  the  owner  was  at  the  time,  and  is  still, 
permitted  and  required  by  the  laws  of  New 
York  to  be  made  from  the  value  of  every  other 
kind  of  personal  property,  and  moneyed  capital 
other  than  bank  stock,  in  assessing  the  same 
for  the  purpose  of  taxation. 

They  also  alleged,  upon  information  and  be- 
lief, that  the  assessment  of  the  shares  of  stock 
of  the  said  banking  association  by  the  board  of 
assessors  was  at  a  greater  rate  than  their  assess- 
ment upon  shares  of  stock  of  banks  organized 
under  the  laws  of  New  York  and  located  in  the 
same  ward  of  the  city,  and  was  at  a  greater  rate 
than  was  assessed  upon  other  moneyed  capital 
in  the  hands  of  individual  citizens  of  the  State. 
For  these  reasons  the  plaintiff  alleged  that  the 
assessment  of  the  shares  of  stock,  and  the  le^  k aai 
of  the  tax  thereunder,  were  illegal  and  void,  [544] 
and  that  the  money  received  therefor  was  wrong- 
fully collected  and  paid  into  the  county  treas- 
ury, and  belonged  of  right  to  the  shareholders, 
and  not  to  the  Counni^. 

The  fourth  count  differed  from  the  others 
in  averring  that  the  assignor  of  the  plaintiff 
named  in  this  count,  Uhauncey  F.  Williams, 
had  presented  to  the  board  of  assessors  an  affi- 
davit stating  that,  the  value  of  his  personal 
estate,  including  his  bank  stock,  after  deduct- 
ing his  Just  debts  and  property  invested  in  the 
stock  of  corporations  or  associations  liable  to 
be  taxed  therefor,  and  his  investments  in  the 
obligations  of  the  United  States,  did  not  excer*^ 
01V  dollar,  and  requested  the  board  of  assoi 
ors  to  reduce  his  assessment  to  that  amount,  bn^ 

1001 


685-553 


SUFRSMA  COUBT  OF  THX  UhITED  StATBS. 


Oct.  Tkr^u 


that  the  board  bad  refused  to  make  such  reduo- 
tion;  and  that  thereupon  said  WiUiams  applied 
to  the  Supreme  Court  of  the  State  fora  writ  of 
mandamus  to  compel  the  assessors  to  make  the 
reduction;  that  the  supreme  court  denied  the 
application  on  the  ground  that  the  Act  of  the 
Le^slature  did  not  permit  such  reduction,  hut 
required  the  assessment  of  the  bank  stock  at  its 
full  vidue;  that  the  Court  of  Appeals  of  the 
State,  on  appeal,  affirmed  the  decision  and  judg- 
ment of  the  supreme  court;  that  the  Supreme 
Court  of  theUnited  States  reversed  the  judgment 
of  the  court  of  appeals,and  held  that  the  statute, 
chapter  761  of  the  laws  of  the  State  of  1866,  in 
that  it  did  not  permit  a  reduction  for  indebted- 
ness from  the  assessment  of  bank  stock,  which 
by  the  laws  of  the  State  was  required  to  be  made 
from  the  assessment  of  every  other  kind  of  per- 
sonal estate  and  moneyed  capital,  was  in  con- 
flict with  the  laws  of  the  United  States. 

The  answer  of  the  defendant  consisted  in  a 
speciflc  denial  of  the  several  allegations  of  the 
complaint,  with  an  averment  that  the  assess- 
ments were  duly  and  regularly  made  by  aboard 
of  assessors  having  jur^iction  of  the  matter. 
In  a  supplementary  answer  the  defendant  also 
set  up  that  the  assignment  of  the  amounts  in 
suit  to  the  plaintiff  was  improperly  and  collu- 
sively  made  for  the  purpose  of  giving  the  court 
jurisdiction. 

The  action  was  twice  tried,  at  both  times  by 
the  court  without  the  intervention  of  a  Jury,  by 

rKAKi     consent  of  parties. 

154&  J  On  the  first  trial,  which  took  place  in  Octo- 
ber, 1880,  the  plaintiff  recovered  the  whole 
amount  upon  the  first  ground  stated,  that  the 
Act  of  New  York,  chapter  761  of  the  Laws  of 
1866,  was  in  conflict  with  the  Act  of  Congress, 
in  not  permitting  in  the  assessment  of  the  value 
of  the  stock  of  the  bank  a  reduction  for  the 
debts  of  the  holder.  The  second  ground  of  ob- 
jection to  the  validity  of  the  assessment,  that  it 
was  at  a  greater  rate  than  was  assessed  on  other 
moneyed  capital  in  the  hands  of  individual  citi- 
zens, was  not  considered.  The  case  was  then 
brouj^ht  to  this  court  for  review.  After  full 
consideration,  we  held  substantially  this:  that 
the  Statute  of  New  York  was  in  conflict  with 
the  Act  of  Congress,  so  far  as  it  did  not  permit 
a  stockholder  or  a  national  bank  to  deduct  the 
amount  of  his  just  debts  from  the  assessed 
value  of  his  stock,  while  by  the  laws  of  the  State 
the  owner  of  all  other  personal  taxable  property 
was  allowed  to  deduct  such  debts  from  its  value; 
but  that  neither  the  statute  nor  the  assessment 
under  it  was  for  that  reason  void.  If  the  stock- 
holder had  no  debts  to  deduct,  the  mode  of  as- 
sessment adopted  was  not  invalid  as  to  him;  be 
could  not  complain  of  it,  nor  recover  the  taxes 
paid  pursuant  to  it.  If  he  had  debts,  the  as- 
sessment without  a  deduction  for  them  in  the 
estimate  of  the  taxable  value  of  the  stock 
was  only  voidable.  The  assessing  officers,  in 
makin.^  the  assessment, were  acting  within  their 
aulhonty  until  duly  notified  of  the  debts  which 
were  to  be  deducted.  In  such  case,  therefore, 
the  duty  devolved  upon  the  stockholder  to  show 
to  the  assessing  officers  what  his  debts  were, 
and  to  take  sucn  steps  as  were  required  by  law 
to  obtain  a  correction  of  the  over  assessment. 
We  therefore  decided  that  for  the  taxes  col- 
lected upon  the  assessment  alleged  in  the  fourth 
count  the  plaintiff  was  entitled  to  judgment; 
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this  court  having  held,  in  FeopU  v.  Weaver,  thai 
assessment  invalid,  for  the  reason  that  the  aa> 
sessors  had  not  allowed  any  deduction  for  the 
debts  of  the  stockholder,  100  U.  S.  589  [tupray^ 
but  that  for  the  taxes  collected  upon  the  assess- 
ments alleged  in  the  other  counts,  no  recovery 
could  be  luid;  the  stockholders  there  mentioned 
not  having  produced  any  evidence  that  they  had 
presented  to  the  assessors  an  affidavit  of  the 
amount  which  they  would  be  entitled  to  deduct 
from  the  assessment  of  their  shares,  if  the  same- 
rule  had  been  applied  to  the  assessment  of  bank 
shares  which  was  applied  to  the  assessment  of 
other  personal  property,  or  any  evidence  that  re^Ai 
they  owed  anything  whatever  to  be  deducted,  I^**l 
or  that  th^  had  taken  any  steps  under  the  laws 
of  New  York  to  correct  the  over  assessment 
complained  of.  The  Judgment  of  the  circuit 
court  was  accordingly  reversed,  and  judgment 
ordered  for  the  plaintiff  upon  the  fourth  count, 
and  for  the  defendants  on  the  other  counts. 
Supervison  v.  Stanley,  106  U.  8.  806,  816  [26: 
1044,1051]. 

Subseguently,  upon  the  attention  of  the  court 
being  called  to  the  fact  that  there  was  evidence 
in  the  case  upon  the  allegation  that  the  assess- 
ment of  the  shares  of  stock  in  the  national 
banking  association  was  at  a  greater  rate  than 
was  as^ffied  upon  shares  of  stock  in  banks  or- 
ganized under  the  laws  of  New  York,  and  lo- 
cated in  the  same  city,  and  at  a  greater  rate  tiian 
was  assessed  upon  other  moneyed  capital  in  the 
hands  of  individual  citizens  of  the  Btate,  upon 
which  the  court  below  did  not  pass,  the  Judg- 
ment was  so  far  modified  as  to  permit  that 
court,  in  its  discretion,  to  hear  evidence  on 
that  point,  and,  if  necessary,  to  allow  aa 
amendment  of  the  pleadings  to  present  it  prop- 
erly. 

When  the  case  was  remanded,  on  application 
to  the  circuit  court,  all  the  counts  except  the- 
fourth  were  amended.  The  substance  of  the 
amendments  consisted  in  allegations  that  the 
assessors,  by  a  rule  prescribecf  by  themselvea, 
assessed  the  riiares  of  the  National  Albany  Ex- 
change Bank  at  such  greater  rate;  that  the  rule 
adopted  was  to  assess  all  shares  of  stock  in  state 
and  national  banks  in  the  City  of  Albany  at  par, 
without  regard  to  their  actual  or  market  vaioe. 
making  the  requisite  deduction  for  real  estate 
owned  by  the  banks;  that  this  rule  neoeasariljr 
resulted  in  imxx)sing  upon  the  shares  of  the 
National  Albany  Exchange  Bank  a  greater  rate 
of  taxation  than  was  assessed  upon  other 
moneyed  capital  generally;  that  there  were  in 
the  sixth  ward  of  the  city,  at  the  time  of  the 
assessments,  several  banu,  state  and  national; 
and  that  the  actual  valup  of  the  stock  of  the 
banks  varied,  that  of  the  shares  o^  stock  in  the 
National  Albany  Exchange  Bank  being  oon-  .^^ 
siderably  less  than  that  of  the  stock  of  most  ctf  ^^* 
the  other  banks  in  the  dty. 

Several  of  the  counts  were  afterwards  aban- 
doned, those  remaining  applying  only  to  the 
taxes  of  the  years  1878, 1874,  and  187Q.  The 
case  came  on  for  a  second  trial  in  March,  1883, 
and,  after  hearing  the  proofs,  the  court  filed  its 
findings  of  fact  on  the  issues  presented  by  the 
pleadings,  and  gave  Judgment  for  the  pUunUlf 
on  the  fourth  count,  ana  for  the  defenoants  on 
the  other  counts.  To  review  this  Judgment  the 
case  is  brouebt  to  this  court  on  awrit  of  enor. 

Several  of  the  ssrilgnmentsof  error  piesented 
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for  our  oonslderatloii  are  to  rulinn  of  the  court 
below  upon  the  eyidence  before  it;  to  its  find- 
iug  of  particular  facts;  and  to  its  refusal  to  find 
other  facts.  Such  rulings  are  not  open  to  re- 
view here;  they  can  be  considered  only  by  the 
court  below.  Where  a  case  is  tried  by  the 
court  without  a  jury,  its  findings  upon  ques- 
tions of  fact  are  conclusive  here;  it  matters  not 
how  convincing  the  argument  that  upon  the 
evidence  the  findings  should  have  been  differ- 
ent. Thus,  the  principal  finding  of  the  court 
is,  "  That  the  plaintiff  has  failed  to  establish 
the  allegations  m  said  complaint  that  the  sev- 
eral assessments  herein  referred  to  were  at  a 
greater  rate  than  was  assessed  upon  other 
moneyed  capital  in  the  hands  of  individual  cit- 
izens of  this  State."  And  the  first  assi^ment 
of  error  is  that  the  court  erred  in  decidmgthat 
the  plaintiff  failed  to  establish  the  allegations 
mentioned,  and  the  greater  part  of  Uie  oral  ar- 
gument 01  the  plaintifF's  counsel  and  of  his 
printed  brief  was  devoted  to  tbe  maintenance 
of  this  proposition;  which  is  nothing  more  than 
that  the  court  below  found  a^inst  the  evidence 
— a  question  not  open  to  review  or  considera- 
tion in  this  court.  Only  rulings  upon  matters 
of  law,  when  properly  present^  in  a  bill  of  ex- 
ceptions, can  be  considered  here,  in  addition  to 
the  question,  when  the  findings  are  special, 
whetner  the  facts  found  are  auflSdent  to  sus- 
tain the  judgment  rendered.  This  limitation 
upon  our  revisory  power  on  a  writ  of  error  in 
such  cases  is  by  express  statutory  enactment. 
Act  of  March  8,  1865, 18  Btat  atX.  chap.  86, 
§4;R.8.§700. 
The  same  answer  wHl  apply  to  the  exceptions 
[6481  ^^^^  ^  ^^6  refusal  of  the  court  to  make  cer- 
*  tain  additional  findings.  If  error  was  thus  com- 
mitted, it  was  in  not  giving  sufficient  weight  to 
the  evidence  offere£-a  matter  determinable 
only  in  the  court  below. 

To  recover  in  this  case  the  plaintiff  was  re- 
quired to  prove,  under  the  decision  when  the 
case  was  first  here,  that  *'the  assessors  habi^ 
uallv  and  intentionally,  or  by  some  rule  pre- 
scribed by  themselves,  or  by  some  one  whom 
they  were  bound  to  obey,  assessed  the  shares  of 
the  national  banks  higher,  in  proportion  to  their 
actual  value,  than  other  moused  capital  gen- 
eraHy." 

The  court  below  specially  found  the  negative 
of  this:  that  the  assessors  cQd  not,  at  any  of  the 
times  in  question,  habitually  or  hitentionally, 
or  by  any  rule  prescribed  by  themselves,  or  by 
anyone  whom  they  were  bound  to  obey,  thus 
assess  the  shares  ox  national  banks. 

The  counsel  for  the  plaintiff  insists,  however, 
notwithstanding  this  finding,  that  the  inference 
of  such  habitual  assessment  at  a  higher  rate  fol- 
[  lows  from  the  findings  that  within  the  City  of 

I  Albany  there  were  nine  banks,  and  that  the 

actual  value  of  the  shares  in  all  of  them  except 
one  exceeded  their  par  value,  varying  in  that 
respect  from  10  to  70  per  cent  premium,  and 
yet  the  value  of  all  was  assessed  at  par.  The 
actual  value  of  shares  of  the  National  Albany 
Exchange  Bank  was  39  per  cent  above  par,  and 
the  actual  value  of  the  shares  of  some  of  the 
other  banks  was  above  and  some  below  that 
figure.  The  court  found  that  the  method  pur- 
sued by  the  assessors  was  generally  satisfactory 
to  the  owners  of  national  &nk  stock  in  the  City 
of  Albany,  with  the  exception  of  a  few  stock- 
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holders  in  tbe  National  Albany  Exchange  Bauk, 
and  that  such  method  was  pursued  bv  the  as- 
sessors with  no  purpose  or  intention  of  unduly 
assessing  shares  of  national  banks,  but  simply 
because  it  was  thought  by  them  to  be  the  most 
satisfactory  one  to  the  owners  of  such  property, 
and  the  best  in  itself.  A  different  method 
might  have  led  to  perplexing  difficul^es,  owing 
to  the  great  fluctuations  to  which  shares  in 
banking  institutions  are  subject,  their  value  de- 
pending very  much  on  tbe  skill  and  wisdom  of 
the  managers  of  Vbose  institutions.  Intelligent 
men  constantly  differ  in  their  estimate  of  the 
value  of  such  property,  and  the  stock  market 
shows  almost  daily  changes.  Presumptively, 
the  nominal  value  is  the  true  value,  any  increase 
from  profits  ^in^,  in  the  natural  course  of 
things,  in  dividenojB  to  the  stockholders.  This 
method,  applied  to  all  banks,  national  and  state, 
comes  as  near  as  practicable,  coDsidering  the 
nature  of  the  property,  to  securing,  as  between 
them,  uniformity  and  equality  of  taxation;  it 
cannot  be  considered  as  aiscriminating  against 
either.  Both  are  placed  on  the  same  footing. 
In  Mercantile  Nat.  Bank  v.  Mayor  etc,  cf  City 
of  Neva  Tork^  recently  decided,  this  court  said: 
"  The  main  purpose  of  Congress  in  fixing  limits 
to  state  taxation  on  investments  in  the  shares  of 
national  banks  was  to  render  it  impossible  for 
the  State,  in  levying  such  a  tax,  to  create  and 
foster  an  unequal  and  unfriendly  competition  by 
favoring  individuals  or  institutions  carrying  on 
a  similar  business  and  operations  and  invest- 
ments of  a  like  character.  The  language  of  the 
Act  of  Congress  is  to  be  read  in  the  light  of  this 
policy."    121  U.  8.  188  [ante,  895]. 

Tbe  method  pursued  could  in  no  respect  be 
considered  as  adopted  in  hostility  to  the  na- 
tional banks.  It  must  sometimes  place  the  esti- 
mated value  of  their  shares  below  their  real 
value;  but  such  a  result  is  not  one  of  which  the 
holders  of  national  bank  shares  can  complain. 
It  must  sometimes  lead  also  to  overvaluation  of 
the  shares:  but,  if  so,  no  cround  is  thereby 
furnished  for  the  recovery  of  the  taxes  collected 
thereon.  It  is  onlv  where  the  assessment  is 
wholly  void,  or  void  with  respect  to  separable 
portions  of  the  property,  the  amoimt  collected 
on  which  is  asoertunable,  or  where  the  assess- 
ment has  been  set  aside  as  invalid,  that  an  ac- 
tion at  law  will  lie  for  the  taxes  paid,  or  for  a 
portion  thereof.  Overvaluation  of  property  is 
not  a  ground  of  action  at  law  for  the  excess  of 
taxes  paid  beyond  what  should  have  been  levied 
upon  a  just  valuation.  The  courts  cannot,  in 
such  cases,  take  upon  themselves  the  functions 
of  a  revising  or  equalizing  board.  Newman  v. 
Supemean,  45  N.  Y.  67f-687 ;  Nat  Bank  of 
Chfimung  v.  Elmira,  58  N.  Y.  49-52;  Brueeher 
V.  FlDTt  Cheeter,  101  N.  Y  240-244;  Lincoln  v. 
Worcsiter,  8  Cush.  65-68  ;  Mcks  v.  Worcester, 
130  Mass.  478 ;  Balfour  v.  FbrOand,  28  Fed. 
Rep.  788. 

In  nearly  all  the  States,  probably  in  all  of 
them,  provision  is  made  by  law  for  tiie  correc- 
tion of  errors  and  irregularities  of  assessors  in 
the  assessment  of  propertv  for  the  purposes  of 
taxation.  This  is  generally  througn  boards  of 
revision  or  equalization,  as  they  are  often 
termed,  with  sometimes  a  right  of  appeal  from 
their  decision  to  the  courts  of  law.  Thev  are 
established  to  carry  into  effect  the  ^eral  rule 
of  equality  and  uniformity  of  taxation  required 
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by  constitutional  or  statutoir  provisions.  Ab- 
«olute  equality  and  uniformity  are  seldom,  if 
€ver,  attainable.  The  diversity  of  human  judg- 
ments, and  the  uncertainty  attending  all  human 
evidence,  preclude  the  possibility  of  this  attain- 
ment. Intelligenl  men  differ  as  to  the  value  of 
even  the  most  common  objects  before  them — 
of  animals,  houses,  and  lands  in  constant  use. 
The  most  that  can  be  expected  from  wise  legis- 
lation is  an  approximation  to  this  desirable  end; 
and  the  requirement  of  equality  and  uniformity 
found  in  the  Constitutions  of  some  States  is 
complied  with  when  designed  and  manifest  de- 
partures from  the  rule  arc  avoided. 

To  these  boards  of  revision,  by  whateyer 
name  they  may  be  called,  the  citizen  must  ap- 
ply for  relief  against  exces^ve  and  irregular 
taxation,  where  the  assessing  officers  had  jaris- 
diction  to  assess  the  property.  Their  action  is 
judicial  in  its  character.  Tney  pass  judgment 
on  the  value  of  the  property  upon  personal  ex- 
amination' and  evidence  respecting  it.  Their 
action  being  judicial,  their  judgments  in  cases 
within  their  jurisdiction  are  not  open  to  col- 
lateral attack.  If  not  corrected  by  some  of  the 
modes  pointed  out  by  statute,  they  are  conclu- 
sive, whatever  errors  may  have  been  committed 
in  the  assessment.  As  said  in  one  of  the  cases 
cited,  the  money  collected  on  such  assessment 
caunot  be  recovered  back  in  an  action  at  law, 
any  more  than  money  collected  on  an  errone- 
ous judgment  of  a  court  of  competent  jurisdic- 
tion before  it  is  reversed. 

When  the  overvaluation  of  property  has 
arisen  from  the  adoption  of  a  rule  of  appraise- 
ment which  conflicts  with  a  constitutional  or 
statutory  direction,  and  operates  unequally,  not 
merely  on  a  single  individual  but  on  a  large 
class  of  individuals  or  corporations,  a  party  ag- 
grieved may  resort  to  a  court  of  equity  to  re- 
strain the  exaction  of  the  excess,  upon  payment 
or  tender  of  what  is  admitted  to  be  due.  This 
was  ibe  course  pursued  and  approved  in  Outiv- 
mhigi  v.  Ifational  Bank,  101  U.  S.  158  [25: 
DOUj.  In  that  case  it  appeared  that  the  officers 
of  Lucas  County,  Ohio,  charged  with  the  valua- 
tion of  proper^  for  the  purposes  of  taxation, 
adopted  a  settled  rule  or  system,  by  which  real 
estate  was  estimated  at  one  third  of  its  true 
value,  ordinary  personal  property  about  the 
eame,  and  moneyed  capital  at  three  fifths  of  its 
true  value.  The  state  board  of  ecjualization  of 
bank  shares  increased  the  valuation  of  them  to 
tbcir  full  value.  Upon  a  bill  brought  by  the 
Merchants  National  Bank  of  Toledo  against 
the  treasurer  of  the  county,  in  which  the  bank 
wus  established,  to  enjoin  him  from  collecting 
taxes  assessed  on  the  shares  of  the  stockholders, 
payment  of  which  wns  demanded  of  the  bank 
under  the  law,  it  was  held  that  the  rule  or  prin- 
ciple of  unequal  valuation  of  the  different 
classes  of  property  for  taxation  adopted  by  the 
board  of  assessment  was  in  conflict  with  the 
Constitution  of  Ohio,  which  declares  that 
"laws  shall  be  passed  taxing  by  a  uniform  rule 
all  moneys,  credits,  investments  in  bonds, 
stocks,  joint-stock  companies,  or  otherwise, 
and,  also,  all  tiie  real  and  personal  property  ac- 
cording to  its  true  value  in  money,"  ana  worked 
manifest  injustice  to  the  owners  of  shares  in 
national  banks  ;  and  that  the  bank  was,  there- 
fore, entitled  to  the  injimction  against  the  col- 
lection of  the  illegal  excess,  upon  payment  of 
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the  amount  of  the  tax  which  wts  equal  to  that 
assessed  on  other  proper^.  That  decision  was 
rendered  upon  a  dikn^gard  Inr  the  nww  wring 
officers  of  a  rule  prescribed  by  tne  Constitution 
of  the  State;  but  the  same  pnnciple  moat  apply 
when  their  action  in  aaaessmff  the  shares  of 
national  banks  is  in  disregard  of  the  Act  of 
Congress.  The  plaintiff  below  did  not  think 
proper  to  resort  to  this  method  of  obtaining  re- 
lief, which  would  have  given  him  all  he  was 
entitled  to,  if  in  fact  his  shares  were  assessed 
at  a  greater  rate  than  was  assessed  on  other 
money;ed  capital,  because  of  their  illegal  oyer- 
yaluation. 

It  only  remains  to  notice  the  ezoeptiona  taken  r  5521 
to  the  exclusion  of  the  testimony  offered,  thai 
the  law  of  New  York  required  an  oath  or  oerfifl- 
cate  to  be  annexed  to  the  aasessment  roll  eub- 
atantiaJly  different  from  the  oath  actually  an- 
nexed, and  the  claim  that  the  plaintiff  has  a 
right  to  recover  the  taxes  assessed  in  1878  and 
collected  in  1874.  The  exclusion  of  the  testi- 
mony as  to  the  alleged  defect  in  the  assessment 
roll  was  correct  under  the  stipulation  of  the 
parties,  that  the  plaintiff  would  not  claim  a 
riffht  to  prove  any  failure  of  the  assessors  to 
taKe  the  proper  oath.  A  defect  in  the  form  of 
the  oath  annexed,  if  there  be  one,  could  have 
no  bearing  upon  the  question  at  issue.  The 
claim  for  the  taxes  assessed  in  1878  is  open  to 
similiar  objections  to  those  presented  against 
the  claim  for  the  taxes  of  the  other  years.  If 
the  assignors  of  the  plaintiff  had  any  just 
grounds  of  complaint  to  the  assessment  as  ex- 
cessive they  should  have  pursued  tiie  ooume 
proyided  by  statute  for  its  correction,  or  re- 
sorted to  equity  to  enjoin  the  collection  of  tlia 
illegal  excess,  upon  payment  or  tender  of  the 
amount  due  upon  what  they  conceded  to  be  a 
just  valuation. 

ItfoUofM  Viot  the  judgment  qf  ths  court  hdom 
mxut  be  c^rmed;  and  it  ii  to  ordered, 
Trueoopy.   Test: 

James  fi.  MoKenney,  Clerk,  Sup.  Court*  U.  S. 


GEORGE  B.  SNOW  bt  al.,  Appte,, 
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LAO:  SHORE  AND  MICHIGAN  SOUTH- 
ERN RAILWAY  COMPANY. 
(See  &  a  Reporter's  ed.  ei7-«8(U 
Patents— constructton  of,aeto  eorMnaUoA. 

The  huunuAe  of  the  speetfloatton  in  letten  pi^ 
tent  No.  ijs79ffi,  for  an  Improvement  in  steam  bell 
rinffers,  limits  the  first  olalm  to  a  oombtnatlon  In 
whIo)i  the  piston  and  piston  rod  are  detached  from 
each  other. 

[No.  284.] 
Argued  April  19, 1887.    Decided  Mag  t,  JS87. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  New 
York.  Opinion  below  published,  18  Fed.  Rep. 
602.    Affirmed, 

The  histoiy  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 
Mr.  Jamea  A.  Allen,  for  appellants. 
Mr,  Georfl^  Payson*  for  appellee. 

Mr,  Justice  Matthews  deliyered  the  opin- 
ion of  the  court: 

The  appellants,  who  were  complainants  be- 
low, filed  their  bill  hi  eqidty  August  7, 1882 
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aniofl  Um  defendant,  to  rastrain  the  alleged  in- 
mngement  of  letten  patent  No.  127988, 
granted  to  the  BofTalo  Dental  Manufacturing 
Compani%a0  assignee  of  Georjro  B.  8dow,  on 
June  11, 1872,  for  a  new  and  uaeml  improvement 
in  steam  bdl  ringers;  the  Buffalo  Dental  Manu- 
factarinff  Company  beUig  a  joint  stock  associa- 
tion un£r  the  laws  of  the  State  of  New  York, 
of  which  the  appellants  were  the  sole  officers, 
directors,  shar&olders,  associates,  and  persons 
in  interest  The  specifications,  with  drawings 
annexed,  of  this  patent  are  as  follows: 

"  Speciflcation  describing  certain  improve- 
ments  in  Steam  Bell-Hinging  Apparatus,  in- 
vented hj  George  B.  Snow,  of  Buffalo,  in  the 
County  of  Erie,  State  of  New  York. 

'This  invention  relates  to  the  construction  of 
ft  steam  bell  ringer  in  such  a  manner  as  to  pre- 
vent any  apparent  leakage,  either  of  water  or 
steam,  without  resorting  to  the  use  of  stufflne 
boxes;  and  also  to  cause  the  admission  and 
release  of  the  steam  directly  by  the  motion  of 
the  piston,  and  without  the  use  of  any  inter- 
mediate parts  between  the  piston  and  valves. 

"Referring  to  the  annexed  drawing.  Figure 
1  is  an  elevation  of  the  device  as  applied  to  the 
bell  of  a  locomotive.  Fig.  2  is  a  vertical  sec- 
tion of  the  steam  cylinder  cm  the  plane  a  b,  on 
an  enlarged  scale. 

*'A  is  a  single  acting  steam  cylinder,  con- 
nected to  the  crank  B  on  thii  bell  yoke  by  the 
slotted  rod  C.  This  rod  shi/uld  be  of  such  a 
length  that  the  piston  G  will  m  forced  to  the 
bottom  of  the  cylinder  as  the  t^ank  B  passes  its 
lower  center,  the  slot  throngh  vbich  the  crank 
pin  passes  being  long  enough  to  allow  the  crank 
to  pass  ils  upper  center  freely,  notwithstanding 
the  disproportion  between  the  throw  of  the 
cmnk  B  and  the  length  of  stroke  of  the  piston 
rod  D.  The  piston  Gis  disconnected  from  its  rod 
D,  to  prevent  any  lateral  strain  being  commu- 
nicated to  it,  thereby  decreasinff  to  some  extent 
the  wear  of  the  piston  in  the  cylinder.  The  pis- 
ton should  be  considerably  longer  thanits length 
of  stroke.  The  piston  rod  D  passes  through 
a  sleeve  in  the  cylinder  cover  1,  which  shomd 
be  long  enough  to  steady  it  and  act  as  a  guide, 
and  is  limited  in  its  upward  motion  by  the  col- 
lar d.  E  is  a  conical  eshaust  valve,  seating 
upward  against  the  bottom  of  the  piston  G.  F 
is  tbe  steam  valve,  also  conical,  and  seating  up- 
ward, oontcining  witbin  itself  the  tail  of  the  ex- 
haust valve  E,  such  an  amount  of  motion  be- 
ing permitted  between  the  two  that  the  steam 
valve  F  will  be  raised  to  its  seat  and  the  exhaust 
valve  E  be  opened  as  the  piston  approaches  the 
upper  end  of  its  stroke.  Exhaust  passages  M  m 
arc  formed  in  the  piston  G,  which  communi- 
cate with  the  holes  m^  in  the  side  of  the  cylinder 
by  means  of  annular  grooves  turned  in  uie  side 
of  tlic  piston,  the  openings  m'  being  of  such  a 
number  and  so  disposed  as  to  insure  a  constant 
commu nication  w ith  tbe  passage  M.  Tbe  thim- 
ble U  forms  an  annular  space  around  the  cyl- 
inder, from  which  the  steam  escapes  through 
the  passage  O.  If  the  piston  is  closely  fitted, 
it  Will  wear  a  long  time  with  very  little  leak- 
age, and  what  there  may  be  will  be  cauj^ht  in 
the  annular  grooves  in  the  side  of  the  piston, 
and  passed  at  once  through  the  exhaust  pas- 
sages m',  thus  preventing  any  leakage  around 
tbe  piston  rod  D.  It  is  advisable  to  use  a  pack- 
ing of  a  single  ring  at  the  lower  part  of  the 
If  1  U.  &  U.  S.  Book  80. 


piston,  not  so  much  to  avoid  leakage  as  to  sus- 
tain the  piston  at  the  upper  end  of  its  stroke  by 
the  elasticity  of  the  rine,  until  it  is  brought  to 
the  bottom  of  the  cylinaer  by  the  return  swing 
of  the  bell. 


"The  bell  being  set  in  motion,  the  crank  B 
drives  the  piston  to  the  bottom  of  the  cylinder, 
closing  the  exhaust  valve  and  forcing  open  the 
steam  valve,  admitting  steam  to  the  cylinder 
from  the  space  8.  As  the  piston  is  driven  up- 
ward the  exhaust  valve  is  carried  with  it,  and 
as  the  piston  approaches  the  end  of  its  stroke 
the  steam  valve  is  also  raised  to  its  seat,  after 
which  the  exhaust  valve  is  openH.  As  the 
pressure  is  relieved  the  exhaust  valve  drops, 
leaving  the  passage  M  entirely  clear  during  the 
return  stroke,  which  is  made  by  the  momentum 
of  the  bell  on  its  return. 

"The  arrangement  of  valves  shown  is  not  es- 
sential, as  the  exhaust  valve  may  be  placed  in 
a  cavi^  in  the  body  of  the  cylinder  opening 
into  the  exhaust  passage,  and  both  ine  steam 
and  exhaust  valves  be  closed  by  the  direct  im- 
pulse of  the  steam,  the  openings  m^  being  made 
low  enough  in  the  cylinaer  to  allow  the  piston 
to  pass  them  at  the  upper  end  of  the  stroke;  or, 
by  using  a  piston  in  the  form  of  an  inverted 
cup,  the  steam  and  exhaust  may  be  worked 
through  openings  in  the  side  of  the  piston  and 
cylinaer,  the  expansion  of  the  steam  doing  the 
work.  The  disadvantage  of  the  first  of  these 
plans  is  that  tbe  valves  are  closed  so  violcntlv 
that  they  soon  wear  out;  of  the  second,  the  dif- 
ficulty of  getting  rid  of  water  of  condensation. 

"Having  thus  fully  described  my  device,  I 
claim  as  my  invention: 

"1.  The  combination  of  the  cylinder  A,  pis- 
ton G,  piston  rod  D,  slotted  rod  0,  and  crank 
B,  when  constructed  and  operated  substantially 
as  described. 

"2.  The  combination  of  the  valves  E  and  F. 

both  seating  upward,  with  the  piston  G  and 

passages  M  m  m',  for  the  purpose  of  admitting 
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iteam  to  anc^  exhaiistinfl[  it  from  under  the  pis- 
ton G,  substantially  as  described." 

The  inf  ringment  alleged  is  of  the  first  claim 
only,  and  consists  in  the  use  by  the  defendant 
below  of  steam  bell  ringers  constructed  and 
operated  in  conformity  to  the  drawinn  and 
specifications  of  letters  patent  granted  August 
2^,  1874,  No.  154804.  to  Charles  H.  Hudson, 
for  a  new  and  useful  unprovement  in  steam  bell- 
ringing  apparatus.  The  specifications  and  illua- 
trative  drawings  of  that  patent  are  as  follows: 
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"lb  00  ulhom  it  may  eoneenv 

"Be  it  known  that  t,  Charles  H.  Hudson,  of 
the  City  and  County  of  Dubuque,  Iowa,  have 
invented  a  new  and  useful  unprovement  in 
Steam  Bell-Ringing  Apparatus,  of  which  the 
following;  is  a  speciflcaaon: 

<*This  inventioii  relates  to  steam  engines,  de- 
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signed  for  ringing  beUs  on  locomotives  and  in 
ouier  places;  and  consists  in  the  construction 
and  arrangement  of  parts,  as  hereinafter  de- 
scribed, and  specifically  indicated  in  the  claim. 

"In  the  accompanying  drawings,  Hruie  1 
represents  a  vertical  section  of  Fig.  2  on  the  line 
X  x;  and  Fig.  2  is  a  horizontal  section  taken  on 
the  line  v  y.  Fig.  1. 

"Similar  letters  of  reference  indicate  corre- 
sponding parts. 

"  This  bell-ringing  engine  may  be  worked 
with  either  steam  or  air. 

"A  is  the  cylinder;  B,  the  piston.  C  Is  the 
piston  rod.  D  is  the  valve  ring.  E  is  a  rod 
which  is  hinged  to  the  piston  rmi  at  the  point 
F.  This  rod  E  slides  in  the  tube  G,  which  is 
attached  to  the  bell  crank.  This  connection  is 
such  that  the  lower  end  of  the  tube  G  will  be 
at  the  shoulder  H  when  the  bdl  crank  is  at  the 
lowest  point,  and  the  piston  at  the  bottom  of 
the  stroke.  The  movement  of  the  tube  upon 
the  rod  E  will  allow  the  bell  to  be  turned  over 
and  Uie  bell  crank  to  go  to  its  highest  i)oini 
freely,  while  the  piston  is  at  the  lowest  point 

"1  is  the  exhaust  port;  J,  the  inlet  port.  The 
valve  ring  D  is  so  arranged,  in  regard  to  the 
ports,  that  the  movement  of  the  piston  to  the 
lowest  point  moves  the  valve  ring  down,  and 
closes  the  exhaust  and  opens  the  inlet  port. 
When  the  piston  moves  to  the  other  end  of  the 
stroke  the  ring  is  moved  in  the  other  direction, 
and  the  inlet  is  closed  and  the  exhaust  is  opened. 
K  is  the  inlet  passage.  L  is  the  exhaust  pas- 
sage, m  is  a  small  opening  into  the  exhaust 
passa^,  to  allow  any  steam  which  may  pass 
the  piston  to  escape.  O  O are portsor  passages 
in  the  lower  head  of  the  double  piston,  to  per- 
mit the  steam  (or  air,  if  used)  to  act  against  the 
lower  head  of  the  cylinder. 

"  When  the  bell  is  in  motion,  the  bell  crank 
will  press  the  tube  down  on  the  rod  and  force 
the  piston  to  the  bottom  of  the  stroke,  and 
thereby  close  the  exhaust  and  open  the  inlet 
port.  When  the  crank  has  passed  the  center 
of  the  stroke,  the  steam  admitted  by  the  move- 
ment of  the  valve  ring  presses  the  piston  up  and 
throws  up  the  bell.  The  tube  connection  allows 
the  bell  crank  to  move  f reelv  upward  after  tbe 
piston  has  reached  the  end  of  the  stroke,  cut  off 
the  steam,  and  open  the  exhaust  port  The  re- 
turn swing  of  the  bell  is  followed  by  the  same 
action  of  Uie  parts. 

"  N  is  a  small,  set  screw  in  the  tube  G,  the 
end  of  which  enters  a  groove,  or  acts  against  a 
flat  side  of  the  rod  E,  to  prevent  the  piston  rod 
from  turning.  Any  other  suitable  device  may 
be  adopted  for  the  purpose. 

"I  do  not  daim,  broadly,  the  combination  of 
a  valve  ring  with  a  piston  and  cylinder  for  cut- 
ting off  admission  and  escape  of  steam  alter- 
nately; but, 

"Having  thus  described  mv  invention,  I  dain 
as  new  and  desire  to  secure  by  letters  patent: 

"In  combination  with  the  vertical  cylinder  A, 
having  inlet  and  exhaust  ports  E  J  and  I  L  m, 
the  double  piston  B  having  openings  or  passara 
O  O  in  its  lower  head,  and  the  valve  ring  D, 
arranged  bdowtheupp^  head  thereof , as  shown 
and  described,  to  operate  as  specified. " 

The  question  of  infringement  turns  upon  the 
construction  to  be  riven  to  the  first  daim  of  the 
patent  sued  on,  to  aetermine  which  it  is  neces- 
sary to  consider  the  state  of  the  art  at  the  Mnm 
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of  its  date.  This  is  shown  by  a  prior  patent 
issued  to  Snow.  No.lldO?,  dated  July  11, 1864, 
and  which  had  expired  before  the  granting  of 
the  patent  sued  on. 

The  spedflcations  and  accompanying  draw- 
ings of  that  patent  are  as  follows: 

"  lb  uihom  it  may  concern : 

••  Be  it  known  that  I,  G.  B.  Snow,  of  Buffalo, 
In  the  County  of  Erie  and  State  of  New  York, 
have  invented  a  new  and  useful  method  of  em- 
ploying steam  to  ring  the  bells  of  locomotives, 
and  other  bells;  and  I  do  hereby  declare  that 
the  following  is  a  fuU,  dear,  and  exact  descrip- 
tion of  the  same,  reference  being  had  to  the  ac- 
companying diawiuCT  forming  part  of  this 
specification,  in  which 

*'  Fig.  1  is  a  longitudinal  vertical  section  of 
the  apparatus  I  employ  applied  to  a  belL 

"  Fig.  2  is  a  plan  of  the  same. 

**  Similar  letters  of  reference  indicate  corre- 
sponding parts  in  both  Figs. 

<' My  invention  relates  to  the  application  of 
■team  power  to  the  rinjdng  of  the  bell,  and  it 
consists  of  anovel  combination  and  arrangement 
of  a  direct  acting  engine  with  the  beU  m  such 
a  manner  that  the  bell,  being  swung  by  the  en- 
gine in  one  direction,  is  allowed  to  swing  in 
Sie  opposite  direction  by  its  own  gravity  and 
momentum,  and  is  caused  thus  continuously, 
automatically,  to  work  vnth  the  same  freedom 
(but  greater  regularity  and  consequent  increased 
deamess  of  note)  as  is  obtauied  by  the  ordinary 
manual  process  of  ringing. 

''  To  enable  others  to  make  and  use  my  in- 
yention  I  will  proceed  to  describe  its  construc- 
tion and  operation: 

"A  in  the  drawing  is  the  bdl,  which  is  sus- 
pended by  a  yoke,  jB,  of  the  usual  kind,  fur- 
nished with  a  lever,  C,  for  the  purpose  of  ring- 
ing it.  D  is  the  steam  cylinder,  which  is  placed 
in  a  suitable  position  for  its  piston  E  to  connect 
with  the  yoke,  and  by  its  movement  to  swing 
the  bdl.  The  bore  of  the  cylinder  for  a  loco- 
motive engine  would  require  to  be  of  a  diam- 
eter about  one  and  a  quarter  (li)  inches,  and  of 
a  length  about  four  and  a  half  (4^)  inches.  The 
piston  rod  F  works  through  a  stuffing  box  at 
one  end  of  the  cylinder,  which  is  closed,  and  it 
carries  a  cross  head,  G,  which  works  on  a  fixed 
^de  rod,  H.  The  other  end  of  the  cylinder 
&  open  to  the  atmosphere.  At  the  closed  end 
of  the  cylinder  there  is  a  valve  box  or  steam 
chest,  E«  which  recdves  a  steam  pipe,  c,  from 
the  boiler,  and  has  a  steam  port,  a,  leading  to 
the  cylinder  and  an  exhaust  port,  b,  leading  to 
the  atmosphere.  The  slide  valve  I,  which  this 
valve  box  contains  has  a  rod,  e,  passing  through 
a  stuffing  box  and  fi!imished  with  two  tappets, 
d  dft  between  which  it  is  embraced  by  a  fork  on 
the  cross  head  G.  These  tappets  are  adjusted 
so  that  the  fork  shall  come  in  contact  with  them 
to  open  or  close  the  steam  port  at  the  proper 
time,  and  thus  regulate  the  movement  of  the 

{)iston.  The  cross  head  is  connected  with  the 
ever  C  of  the  bell  yoke  B  by  a  chain,  J. 
•*  Fig.  1  of  the  drawing  represents  the  steam 
port  a  open,  and  the  steam  acting  on  the  piston, 
which  has  nearly  terminated  its  stroke,  owing 
to  the  cross  head  having  come  in  contact  with 
the  tappet  d'  and  being  about  to  move  the  valve 
to  close  the  steam  port  and  open  the  exhaust 
port.  As  soon  as  the  steam  is  diut  off  and  the 
121  U.  S. 


momentum  of  the  bdl  is  spent,  the  latter  will 
swing  back,  drawing  with  it  the  piston,  until 
the  cross  h^  strikes  the  tappet  d  and  moves 
the  valve  far  enough  to  open  the  steam  port  and 
close  the  exhaust  port,  when  the  motion  of  the 
bell  wiU  be  again  reversed. 


"The  motion  which  is  thus  riven  to  the  bell 
is  precisdy  similar  to  that  produced  in  ringing 
by  hand,  and  could  not  be  produced  by  thedT 
rect  application  of  steam  power  to  swing  it  in 
both  airections,  which  must  produce  too  ix>sitive 
a  motion  and  could  not  allow  it  to  swine  with 
the  same  freedom  as  when  the  power  is  only 
applied  in  one  direction  and  the  bell  is  allowed 
to  return  under  the  influence  of  gravitation 
alone. 

"I  do  not  claim  of  itself,  as  new,  ringing  bells 
by  the  application  of  steam  power,  as  such,  in 
a  positive  manner,  by  rigidly  connecting  the 
en^ne  with  the  bell  in  both  directions  of  the 
swing  of  the  latter,  has  before  been  done;  nor 
do  I  claim  the  several  devices  herdn  named  in- 
dividually as  new;  but  I  do  claim  as  new  and 
useful,  and  desire  to  secure  bv  letters  patent, 
the  manner  herein  described  of  ringing  the  bell 
by  the  application  of  steam  power  and  the  grav- 
ity and  momentum  of  the  bell  combined  by 
means  of  the  direct  acting  engine  attached  by 
chain,  or  other  equivalent  mechanical  device, 
to  the  bdl,  and  arranged,  combined,  and  ope- 
rating with  the  bell  as  specified,  and  so  that  the 
bdl  ffi  swung  in  one  direction  by  the  engine  and 
then  let  loose  or  free  to  swing  back  in  the  oppo- 
site direction  by  its  own  gravity  and  momen- 
tum,to  produce  the  ring  or  sound,  and  the  steam 
altematdy  admitted  to  and  exhausted  from 
the  engine  by  the  action  of  the  engine  and 
moyement  of  the  bdl  combined,  substantially 
as  specified,  and  whereby  the  same  freedom  in 
the  swing  of  the  bell  to  produce  a  lon^  and 
clear  sound,  as  is  produced  by  the  ordinary 
manual  process,  but  with  greater  regularity  and 
consequent  increased  clearness  of  note,  is  auto- 
matically obtained,  as  herdn  set  forth." 

On  final  hearing  in  the  circuit  court,  the  bUl 
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was  dismlned  for  tiie  raaaoDs  stated  by  the  dr- 
imit  judge  In  his  opinion,  as  follows: 

"AlthoQ^  the  oomplainaDts'  patent  of  Jane 
11, 1878,  Boggests  the  principle  and  the  most 
▼aluable  parts  of  the  oomhination  found  in  the 
defendant's  steam  bell  ringer,  the  plain  and  ex- 
plicit language  of  the  specification  requires  a 
oonstmctioD  of  the  first  claim  which  will  en- 
able the  defendant  to  escape  liability  as  an  in- 
frin^r.  The  first  chdm  must  be  limited  to  a 
combination  in  which  tbe  piston  and  piston 
rod  are  detached  from  each  other. 

"The  patentee  doubtless  considered  that  the 
f  629]  detachment  of  the  piston  and  piston  rod  would 
sssist  materially  in  effecting  one  of  the  two  ex- 
pressed objects  of  his  Invention;  viz.,  the  pre- 
vention of  leakage  of  steam.  To  prevent  the 
escape  of  steam  around  the  piston  rod,  he  pro- 
posed to  confine  the  steam  behind  tbe  piston  in- 
stead of  introducing  it  into  the  cyhnder  in  front 
of  the  piston,  as  was  done  in  bis  earlier  inven- 
tion. Accordingly,  he  located  the  steam  pas- 
sa^  behind  the  piston,  and  adopted  a  ti^hUy 
fitting  piston;  and,  in  order  that  the  piston 
might  remain  tight,  he  adopted  a  detached  pis- 
ton rod  to  relieve  the  piston  f nim  lateral  strain. 
The  specification  states  that  'The  piston  is  dis- 
connected from  its  rod  to  prevent  any  lateral 
strain  being  communicated  to  it,  thereby  de- 
creasing, to  some  extent,  the  wear  of  tbe  piston 
in  the  cylinder;'  and  further,  'If  the  piston  is 
closely  fitted  it  will  wear  a  long  time  with  very 
little  leaka^,  and  what  there  may  be  will  be 
caught  in  the  annular  grooves  in  the  side  of  the 
piston  and  passed  at  mice  through  the  exhaust 
passages,  thus  preventing  any  leakage  through 
the  piston  rod. '  The  drawings  show  a  detached 
piston  rod,  and  all  the  cooperative  devices  aro 
conformed  and  adjusted  to  a  detached  rod,  such 
as  tbe  long  sleeve  m  the  cylinder,  to  guide  it, 
and  the  collar  on  the  end  of  the  rod  to  limit  its 
movements. 

"  It  is  impossible  to  ignore  the  particular 
construction  of  these  two  parts,  which  is  thus 
pointed  out  as  material.  As  the  defenddnt's 
bell  ringer  does  not  contain  such  a  piston  or 
piston  rod,  infrinsrement  is  not  shown.  The 
bill  is  therefore  dismissed."    18  Fed.  Rep.  002. 

On  this  appeal,  it  is  argued,  on  behalf  of  the 
appellants,  that  this  construction  of  their  pa- 
tent is  too  narrow:  and  it  is  now  contended  that 
the  detachment  of  the  piston  and  piston  rod  is 
not  an  e&sential  part  of  the  description  and 
claim  of  the  invention  patented.  We  cannot, 
however,  but  agree  with  thecirouit  judtre.  that 
the  language  of  the  specification  limits  the  first 
daim  to  a  combination  in  which  the  piston  and 
piston  rod  are  detached  from  each  other.  In 
describing  his  invention  in  the  introductory 
part  of  the  spedflcation,  the  patentee  manifest- 
ly divides  it  into  two  parts;  the  first  relates  "to 
the  construction  of  a  steam  bell  ringer  in  such 
r6301  ^  uianaer  as  to  prevent  any  apparent  leakage, 
^  *  either  of  water  or  steam,  without  resorting  to 
the  use  of  stuflSng  boxes;"  thesecond,  "tocause 
the  admission  and  release  of  the  steam  directly 
by  the  mqtion  of  the  piston,  and  without  the 
use  of  any  intermediate  parts  between  the  pis- 
ton and  valves."  The  first  claim  covers  the 
first  part  of  this  invention  by  "the  combination 
of  the  cylinder  A,  piston  G,  piston  rod  D,  slot- 
ted rod  C,  and  crank  B,  when  constructed  and 
operated  substantiall  v  as  described.  **  Tbe  sec- 
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ond  claim— -which  we  need  not  further  consider 
here,  because  not  involved  in  the  case— eovoa 
the  second  part  of  the  invention. 

In  the  description  of  the  device,  with  refov 
enoe  to  the  drawings,  the  spedflcation  aays: 
"The  piston  O  is  disoonnectea  from  its  rod  D, 
to  prevent  any  lateral  strain  being  oommuni- 
(»ted  to  it,  thereby  decreasicg  to  some  extent 
the  wear  of  the  piston  in  the  cylinder." 

It  is  not  admissible  to  adopt  the  arcoment 
made  on  behalf  of  the  appellants,  that  this  lan- 
ffua^  is  to  be  taken  as  a  mere  recommendation 
by  the  patentee  of  the  manner  in  whidi  he  pre- 
fers to  airange  these  parts  of  his  machine. 
There  is  nothmg  in  the  context  to  indicate  thai 
the  patentee  contemplated  any  alternative  for 
the  arrangement  of  tne  piston  and  piston  rod. 
The  arrangement  of  the  valves,  as  shown  in  the 
drawings,  ne  dedared  not  to  be  essential,  and 
explained  how  they  mizht  be  otherwise  ad- 
Justed,  and  the  comparative  advantage  and  dis- 
advantage of  those  plans;  but  no  such  language 
is  used  in  reference  to  the  connection  Ix^een 
the  piston  and  its  rod.  And  when  we  conopare 
the  device  as  described  in  the  specifications  of 
the  patent  sued  on  with  that  of  the  patent  of 
1854,  in  which  it  was  necessary  to  use  stuffing 
boxes,  and  consider  that  one  of  the  express  ob- 
jects expected  to  be  accomplished  by  the  im- 
provement contained  in  the  patent  of  1872  was 
to  prevent  leakage  of  water  or  steam  without 
resort  to  stuffing  boxes,  the  conclusion  seems 
unavoidable  that  the  patentee  intended  the  de- 
tachment of  the  piston  from  its  rod  as  an  essen- 
tial part  of  the  combination  to  be  covered  by 
the  first  claim. 

The  decree  of  the  Oireuit  Court  it  ihertfor$ 
Q^ffrtfied, 

True  copy.   Teat: 

JameB  H.  McKennejr,  Clerk,  Sup.  Court,  IT.  SL 


ANDREW  N.  BRAGG  et  al.  CJopartners,  as     \  478] 
A.  N.  Bragg  &  Compakt,  Ai^pU,, 

ELEAZER  T.  FITCH  bt  al,  Copafttnera,  aa 

W.  <&  E.  T.  Frrcn. 

(See  8. 0.  Reporter's  ed.  47S-4S4.) 

Picitent9--letter$  patent  No,  4776Jh-9taU  of  tfts 
art-^triet  eomtructionqf  claims— tr^frinffe" 
ment, 

1.  In  ylew  of  the  state  of  the  art  the  claims  of 
letters  patent  No.  47764«  for  an  improveinent  in  har- 
ness hooks,  or  snapfr-lf  they  cover  a  patentable  in- 
vention—must be  restricted  to  the  precise  form  and 
arranffement  described  in  the  speciflcation. 

S.  Said  letters  patent  are  not  infringed  by  the  do. 
vice  of  the  defendants. 

[No.  122.J 
Argued  Jan.  lU  1^,  1887.    Decided  May  £,  1887. 

APPEAL  from  theCircuit  Court  of  the  United 
States  for  the  District  of  Connecticut. 
Opinion  below  published.  16  Fed.   Rep.  243. 
Reversed,  Bemanded. 
The  case  is  sufficiently  stated  bj  the  court 
Mr.  William  Edgfar  SImonda*  for  ap- 
pellants. 

Msssrt.  John  K.  Beach  and  John  S. 
Beacb»  for  appellees. 

Mr.  Justice  Bradley  deliyerod  the  opinioQ 
of  the  court:  iatoi 

This  is  a  suit  on  a  patent  granted  to  Charlea    l^^'^] 

ISl  u.  s. 


1886 


Bhaoo  t.  FnoB. 


478-484 


B.  Bristol,  May  18, 1865,  for  an  improvement 
in  harness  hooks  or  snaps;  the  complainants 
being  assignees  of  the  patent.  These  hooks 
are  usually  attached  to  the  end  of  a  strap  or 
chain  for  the  purpose  of  fastening  it  to  a  ring 
or  staple,  as  in  the  case  of  a  tie  strap  for  fasten* 
ing  a  horse  to  a  post  The  small  hook  by 
which  a  watch  cham  is  fastened  to  the  ring  or 
stem  of  the  watch  is  an  example.  It  has  a 
movable  part  called  the  tongue,  which  is  con- 
nected to  the  shank  of  the  hook  bv  a  pivot,  and 
is  kept  in  place  against  the  end  of  the  hook  by 
the  pressure  of  a  spring  acting  between  the 
shank  and  the  tongue.  The  tongue  may  be 
pressed  inward,  so  as  to  admit  the  ring  or  staple, 
and  is  thrust  back  to  its  place  by  the  action  of 
the  spring.  In  some  form  or  other  the  im- 
plement has  long  been  in  use.  The  patent  in 
question  relates  to  the  mode  of  arranging  the 

2 ring  in  the  tongue  and  of  attaching  both  to 
e  shank  of  the  hook.  The  complamants*  ex- 
pert says:  ''The  inyention  shown  and  de- 
scribed m  the  patent  of  Bristol  is  an  improve- 
ment in  that  class  of  snap  hooks  in  which  the 
tongue  is  pivoted  in  a  recess  between  two  cheeks 
in  &e  shank.  In  this  recess  a  coil  spring  is 
arranged  around  the  pivot  so  that  the  two  ends 
of  the  spring  bear,  one  upon  the  tongue  and  the 
other  upon  the  body  of  the  hook,  tending  to 
press  the  tongue  up'against  the  end  of  the  hook, 
out  yet  permit  the  tongue  to  be  depressed  to 
|4801  open  the  hook.  In  this  class  of  books,  prior  to 
Bristol,  the  tongue  was  cast  with  a  recess  upon 
its  under  dde  to  form  two  cheeks  correspond- 
ing to  the  cheeks  in  the  shank  of  the  hook. 
The  cheeks  on  the  tongue  were  drilled  corre- 
sponding to  the  hole  through  the  cheeks  in  the 
shank,  so  that  a  rivet  could  be  inserted  through 
the  sides  of  the  shank  and  both  sides  of  the 
tongue  to  form  the  pivot  on  which  the  tongue 
would  turn.  The  coil  of  the  spring  was  ar- 
ranged around  the  pivjt,  the  two  ends  bearing, 
one  upon  the  shank  and  one  upon  the  hook,  as 
before  described." 

The  principle  of  tldf  arrangement  was  ex- 
hibited in  many  different  forms.  Sometimes 
the  spring  merely  passed  around  the  pivot  with- 
out any  coil;  sometimes  a  straight  spring  was 
•0  secured  to  the  one  part  and  made  to  press 
against  the  other  as  to  effect  the  same  object. 
One  would  hardly  suppose  that  a  patentable 
invention  could  liave  been  made  in  relation  to 
this  little  device.  But  many  patents  have  been, 
and  probably  more  will  be,  granted.  The 
Bristol  patent,  now  sued  on,  is  one  of  the  latest 
in  the  series  which  has  been  brought  to  our  at- 
tention. 

The  particular  contrivance  which  is  claimed 
■s  an  mvention  in  this  patent  may  be  de- 
scribed as  follows:  Instead  of  havine  a  sepa- 
rate pivot,  or  pin,  to  pass  throup:h  the  cneeks  or 
ears  of  the  hook  and  tongue  for  the  purpose  of 
%  connectincT  them  together  and  holding  tne  coil 
of  the  spring,  a  small  projection  or  fulcrum,  to 
answer  the  purpose  of  a  pivot,  is  cast  as  a  part 
of  one  of  the  cheeks  of  the  hook,  on  its  inner 
side,  and  the  cheeks  (being  made  of  malleable 
cast  iron)  are  spread  further  apart,  and  the  re- 
cess between  them  is  thus  wider  than  they  are 
intended  to  be  when  the  article  is  finished. 
The  coil  of  the  spring  is  placed  on  the  project- 
ing fulcrum.  Tlie  tongue  is  made  with  a  re- 
oees  as  osual,  but  one  side  of  this  recess  is  left 
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open,  the  other  side  having  the  ordina]^  cheek 
perforated  with  a  hole  to  admit  the  fulcrum 

SiTOt  The  ton^e,  thus  constructed,  is  placed 
1  the  recess  of  the  hook  and  slipped  over  the 
spring  and  pivot;  and  then  by  means  of  a  vice  or 
press,  the  outside  cheeks  of  the  hookaie  squeezed 
together  until  the  fulcrum  pivot  passes  tiirougb  [481 1 
the  hole  in  the  cheek  of  the  tongue,  and  comes 
in  contact  with  the  opposite  cheek  of  the  hook. 
The  patentee,  after  having  described  the  con- 
struction of  the  several  parts,  explains  the 
mode  of  putting  them  together  as  follows: 

"Having  made  the  parts  as  before  described, 
I  place  the  spiral  spring,  Fig.  4,  on  the  projeo- 
tion  or  pin  n.  Fig.  2,  and  shp  the  tongue.  Fig. 
8,  onto  the  projection  or  fulcrum  pin  n,  so  that 
the  spring.  Fig.  4,  will  rest  in  and  be  inclosed 
by  the  recess  r,  with  the  two  tangential  parts  h 
and  f  pointing  toward  the  hook  a.  I  then  place 
the  article  in  a  proper  vice  or  press  and  close  up 
the  cavity  between  e  and  d  until  the  pin  n 
comes  in  contact  with  the  side  or  ear  c,  fig.  3, 
when  the  whole  wiU  appear  as  represented  in 
Fig.  1  (except  the  strap  A.),  and  will  be  ready 
for  use  or  sale." 

The  claim  of  the  patent  is  as  follows;  namely, 

"What  I  claim  as  my  invention  and  desire  to 
secure  by  letters  patent,  is: 

*'l.  The  combination  of  the  tongue  g,  with 
the  spiral  spring.  Fig.  4,  when  the  spring 
works  on  the  torsion  principle  and  rests  in  a  re- 
cess (as  r),  in  the  rear  end  of  the  tongue,  sub- 
stantiallyas  herein  described. 

'*2.  The  combination  of  the  fulcrum  pin  n 
with  the  tongue  g,  when  the  pin  n  is  cast  in 
one  of  the  ears,  and  the  recess  or  cavity  is  fitt  ed 
to  be  closed,  substantially  as  herein  described." 

Only  the  first  claim  is  relied  on  in  the  pres- 
ent suit,  as  the  defendants  do  not  use  the  ful- 
crum pivot,  cast  vrith  the  cheek  of  the  hook, 
but  the  ordinary  pivot  inserted  in  holes  in  both 
cheeks. 

The  defense  is  threefold;  namely,  1.  That 
the  supposed  invention  was  described  in  pre- 
vious patents;  2.  That,  in  view  of  the  state  of 
the  art,  the  device  claimed  as  new  was  not  a 
patentable  invention;  8.  That,  upon  a  proper 
construction  of  the  patent,  the  defendants  do 
not  infringe  it. 

Several  prior  patents  wereglTen  in  evidence 
which  show,  if  not  an  entire  anticipation  of,  at 
least  a  very  near  approach  to,  the  invention 
daimed. 

In  1852  a  patent  was  issued  to  Palmer  A 
Simmons  for  an  improved  hook  for  whiffle- 
trees,  embodying  the  same  principle  as  the  snap  [482] 
hook,  in  which  the  recess  of  the  tongue,  enclos- 
ing the  spiral  spring,  having  precisely  the  same 
object  as  the  recess  of  the  tongue  and  spring  in 
Bristol's  and  other  snap  hooks,  bad  but  one 
cheek,  the  other  side  of  the  recess  being  open 
until  it  was  applied  to  the  end  of  the  whiffletree 
supporting  the  hook,  by  which  it  was  closed  up 
when  the  parts  were  brought  together.  The 
connection  of  the  two  was  made  by  a  pivot  pass- 
ing entirely  through  the  cheek  of  the  tongue 
and  the  coil  spring  enclosed  therein,  and  into 
the  end  of  the  wbifiletree.  This  pivot  had  a 
broad  bead,  which  compressed  the  tongue  and 
kept  it  in  place,  in  the  same  manner  as  is  done 
by  the  cheek  of  the  hook  in  Bristol's  snnr> 
hook. 

In  1869  one  Daniel  H.  Hull  patented  a  trace 
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fastener,  which  oontaiDed  a  ahnOar  'device,  so 
far  aa  the  arrangement  of  the  tongue  and  spring 
are  concerned.  The  tongue,  called  in  the  pat- 
ent the  latch,  had  a  recess  containing  the  spring 
which  was  open  on  the  inside,  opposite  to  a 
slight  recess  in  the  slotted  fastener,  which  cor- 
responded to  the  hook  in  the  snap  hook.  The 
pivot  on  whidi  the  tongue  moved,  and  which 
passed  through  Uie  spiral  spring,  was  of  the 
usual  kind,  imd  not  cast  as  part  at  the  fastener 
or  of  the  latch. 

In  January,  1864,  a  patent  was  granted  to 
one  0.  8.  Abeel  for  an  improvement  in  safety 
hooks,  in  which  he  dispensed  with  hoth  the 
ears  of  the  tongue  hy  the  use  of  one  or  two 
straight  springs,  one  end  of  which  was  inserted 
in  a  slight  groove  in  the  recess  or  chamber  of 
the  hook,  and  the  other  resting  against  the 
tongue  either  in  a  grooye  or  against  a  projec- 
tion or  shoulder. 

In  December  of  the  same  year,  a  patent  was 
granted  to  Oliver  8.  Judd  for  an  improvement 
m  snap  hooks,  in  which  the  sprint  waa  ar- 
ranged in  the  recess  of  the  tone ue  and  operated 
exactly  like  the  spring  in  Bristol's  hook;  the 
onlv  difference  between  the  two  being,  that  in 
Judd's  hook  the  pivot  passed  through  both  the 
hook  and  the  tongue,  and  the  latter  had  two 
cheeks,  one  on  each  side  of  its  recess.  The  ar- 
rangement of  the  spiral  spring,^>ith  both  tan- 
fential  ends  projecting  forward  towards  the 
ook,  was  precisely  like  Bristol's. 
l«ooj  These  pnor  patents  exhibit  every  feature  of 
the  Bristol  snap  hook,  described  in  the  patent 
sued  on,  except  the  single  one  of  the  fulcrum 
pivot  cast  as  part  of  the  cheek  of  the  hook,  and 
not  passing  through  holes  in  both  ears.  This 
fulcrum  is  the  only  novelty  shown  in  the  patent ; 
and  this  is  not  used  by  the  defendants.  The 
snap  hook  made  by  them  has  the  same  pivot 
which  is  used  in  Judd's  hook,  inserted  in  the 
same  way,  and  passing  through  both  cheeks  of 
the  hook.  The  only  particular  in  which  it 
differs  from  Judd's  is  Uiat  the  tongue  has  but 
one  cheek,  and  only  one  end  of  the  coiled  spring 
projectaj  forward,  towards  the  hook,  resting 
against  the  tongue;  whilst  the  other  end  pro- 
jects backward,  and  presses  against  the  side 
of  the  recess  in  the  tonflnae,  which  is  curved 
around  and  prolonged  sufficiently  for  this  pur- 
pose. It  differs  In  two  respects  from  the  Bris- 
tol snap  hook;  to  wit,  in  not  using  the  fixed  ful- 
crum cast  as  part  of  the  dieek,  and  in  not  hav- 
ing both  tangential  ends  of  the  spring  project- 
ing forward  towazds  the  hook,  but  having  one 
of  the  ends  projecting  backwards  and  pressing, 
not  against  the  tongue  itself,  but  against  the 
opposite  side  of  its  recess,  prolonged  sufficient- 
ly for  the  purpose. 

It  is  obvious  ht>m  the  foregoing  review  of 
prior  patents,  that  the  invention  of  Bristol,  if 
his  snap  hook  contains  a  patentable  invention, 
is  but  one  in  a  series  of  improvements  all  hav- 
ing the  same  general  object  and  purpose;  and 
that  in  construing  the  claims  of  his  patent  they 
must  be  restricted  to  the  precise  form  and  ar- 
rangement of  parts  described  in  his  specifica- 
tion, and  to  the  purpose  indicated  therein.  As 
we  have  seen,  with  one  exception  (the  solid 
pivot),  all  the  parts  are  old,  and  have  been 
used  in  combination  in  other  things  of  the  same 
general  character.  The  use  of  a  recess  in  the 
tongue  with  one  of  its  ears  or  clieeks  removed 
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waa  to  adapt  it  to  the  new  element  referred  to; 
namely,  the  solid  pivot;  and  although  the  first 
claim  of  the  patent  is  for  the  tongue  thus  con- 
•tructed,  in  combination  with  the  spiral  spring 
as  arranged  in  connection  with  it,  yet  this 
claim  must  be  construed  in  reference  to  the 
purpose  for  which  the  tongue  and  spring,  thus 
arranged,  were  intended;  namely,  for  adjust- 
ment upon  the  solid  pivot  WiUiout  this  rela- 
tive purpose,  the  combination  of  the  tongue 
and  spring,  by  itself,  would  be  anticipated  by  r^^^ 
the  patent  of  Palmer  and  8immons,  and  that 
of  HulL  If  it  has  any  novelty,  it  consists  in 
its  new  application  to  the  snap  hook  as  devised 
by  Bristol;  and  this  was  a  snap  hook  provided 
with  the  peculiar  solid  pivot,  or  fulcrum  pin. 
which  is  the  subject  of  his  second  claim,  and 
to  which,  as  we  have  seen,  the  fo/m  and  ar- 
rangement of  the  tongue  and  «pring  were  spe- 
cially adapted,  and  requisite  to  its  beneficial 
use.  This  necessaiy  restriction  of  the  first 
claim  renders  it  clear  that  it  is  not  infringed  by 
the  defendants;  for,  as  before  stated,  they  do 
not  use  the  solid  pivot,  but  the  old  and  long- 
used  pin,  passing  through  both  ears  or  checks 
of  the  tongue  and  the  hook. 

The  defendants  also  use  a  different  device 
from  that  described  by  Bristol,  in  the  arrange- 
ment of  the  spiral  spring,  the  two  ends  of 
which,  instead  of  pointing  towards  the  hook, 

goint  in  different  directions  one  towards  the 
ook  and  Dressing  a^inst  the  body  of  it,  and  the 
other  in  tne  opposite  direction,  and  pressing 
against  the  side  of  the  recess  m  the  tongue, 
which  18  prolonged  and  curved  around  for  that 
purpose. 

On  the  whole  view  of  the  case,  we  are  satis- 
fied that  the  defendants  do  not  infringe  the 
patent  sued  on  when  construed  as  it  must  be  to 
give  it  any  validitv. 

T?ia  decision  of  ins  Circuit  Court  must,  there- 
fore, be  reversed,  and  the  ease  remanded,  wUh  in- 
structions to  dismiss  the  bill. 
True  copy.    Test: 

James  H.  McKennej,  Clerk,  Sap.  Court,  U.  8. 


GEORGE  W   PR08T  bt  Ux..  Appts., 

V. 

MARTIN  8PITLEY. 
(Bee  8.  C.  Beporter*8  ed.  6GS-658.) 

BiB  to  quiet  titlo— possession  and  legal  title  as 
requisites—Statute  of  Nedraska—sale  onex^ 
eution  of  equitable  tiUe^-payment—juriodio 
Uon  efthe  United  States  Courts. 

1.  Under  the  Juiisdiotlon  and  practice  In  equltj. 
Independent  of  any  statate,  a  trill  to  quiet  title  can- 
not oe  maintained  without  clear  proof  of  both  pos- 
sesion and  legal  title  in  the  complainant 

8.  The  Nebraska  Statate  dispenses  with  the  re* 
quisite  of  possession,  but  not  with  that  of  legal  titie 
Id  the  complainant. 

8.  In  the  case  presented  it  is  held  that  the  oom- 
plainant*B  grantor  acquired  through  a  certain  sale  # 
on  execution  merely  the  equitable  title  of  the  prem- 
ises in  question,  and  that  nis  subsequent  nurmeut 
of  the  amount  due  the  holder  of  the  legal  mJe  d.4 
not  devest  the  latter  of  said  titie. 

4.  Where  a  local  statate  gives  the  remedy  by  bIL 
in  equity  to  quiet  tiUe,  without  requiring  the  com- 
plainant first  to  obtain  possession,  su^  remedy 
may  be  administered  In  approprteta  oases  by  tba 
courts  of  the  United  States. 

[No.  285.] 

Argued  AprU  19,  tO,  1887.    Decided  May  JT, 

1887. 
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Frost  v.  Sfitubt. 


APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Nebraska.  Re- 
ported below,  5  McCrary,  48.  Beoersed,  Re- 
maiided. 

Statement  of  the  case  by  Mr,  Justice  Gray  t 

This  case,  so  far  as  is  material  to  the  under- 
standing of  the  appeal,  was  a  bill  in  equity  by 
Maitin  Spitley,  a  citizen  of  Illinois,  against 
Geoi^ge  W.  Frost  and  wife,  citizens  of  Nebras- 
ka, Thomas  C.  Durant,  s  citizen  of  New  York, 
and  the  Credit  Mobilier  of  America,  a  corpor- 
ation of  Pennsylvania,  alleging  that  the  plaint- 
iff was  entitled  to  two  lots  of  land  in  the  City 
of  Omaha,  County  of  Douglass,  and  State  of 
Nebraska,  under  a  sale  on  execution  against 
Frost  to  one  John  I.  Redick,  and  a  conveyance 
from  Redick  to  the  plaintiff,  and  praying  for 
a  decree  quieting  the  plaintiff's  title  and  order- 
ing a  oonvcryance  to  nim  of  the  legjal  estate. 
Frost  and  wife,  by  answer  and  cross  bill,  denied 
the  validity  of  the  ssde  on  execution,  and 
claimed  the  land  as  a  homestead.  After  the 
completion  of  the  pleadings  between  Spitley 
and  Frost  and  wife  the  case  was  referred  to  a 
master,  whose  report  was  confirmed  by  the 
circuit  courtj  and  a  final  decree  was  entered  for 
Spitlev  on  his  bill  against  Frost  and  wife,  their 
cross  bill  was  dismissed,  and  they  appealed  to 
this  court  Durant  and  the  Credit  Mobilier 
were  not  served  with  process,  the  record  did 
not  show  publication  of  the  notice  ordered  to 
them  upon  either  bill,  they  did  not  appear  in 
the  caui»e,  no  decree  was  rendered  against  them, 
nnd  they  were  not  made  parties  to  the  appeal. 

The  material  facts,  as  appearing  by  the  ad- 
missions in  the  pleadm^,  the  master's  report, 
and  the  evidence  taken  in  the  case,  were  as  fol- 
lows: 

Prior  to  1866,  the  Credit  Mobilier,  in  whose 
employ  Frost  was,  purchased  the  land  in  ques- 
tion, took  the  title  m  the  name  of  Durant,  its 
president,  and  buUt  a  house  upon  it  for  the  use 
of  Frost  and  his  family,  under  an  agreement 
between  the  corporation  and  Frost,  by  which 
the  title  was  to  be  conveyed  to  him  upon  a  final 
settlement  between  them.  Frost  and  his  family 
forthwith  took  possession  of  the  land,  and 
thenceforth  occupied  it  as  a  homestead,  and 
were  in  possession  when  this  bill  was  filed. 

On  November  11, 1870,  Redick,  who  was  an 
attorney,  and  Frost  made  and  signed  the  fol- 
lowing agreement:  "  In  consideration  of  $2500 
aa  attorney's  fees,  I  agree  with  Hon.  G.  W. 
Frost  that  I  will  bring  suit  and  procure,  through 
the  courts  or  otherwise,  to  him  a  good  title  to 
the  premises  he,  said  Frost,  now  occupies  as 
bis  residence  in  the  City  of  Omaha;  and  m  case 
{of]  any  settlement  or  arrangement  of  the  suit, 
then  said  Frost  is  to  pay  in  proportion  only; 
and  in  case  said  Frost  fails  to  procure  said  title 
at  all,  then  the  said  attorney  is  to  have  a  mere 
nominal  fee  for  his  services,  to  wit,  $100." 

Redick  accordingly,  on  April  29,  1871, 
brought  a  suit  in  equity  on  behalf  of  Frost 
against  the  Credit  Mobiker  and  Durant  in  the 
•courts  of  Nebraska,  and  in  that  suit,  on  March 
27,  1876,  obtained  a  decree  that  upon  Frost's 
paying  the  said  defendants  within  thirty  days 
f  he  sum  of  $802.71,  remaining  due  from  him  to 
them,  they  should  conve3r  the  land  to  him. 
That  sum  was  not  paid  within  the  time  fixed, 
Frost  contending  that  Redick,  by  the  agreement 
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between  them,  was  bound  to  pay  it.  On  No- 
vember 11, 1876,  said  defendants  executed  a 
quitclaim  deed  to  Frost,  but  it  was  never  de- 
livered to  him  or  recorded.  Durant  afterwards 
brought  an  action  of  ejectment  for  the  land 
against  Frost,  which  was  pending  until  June  8, 
1880,  when  Redick,  having  been  made  a  de- 
fendant therein  on  the  ^ound  of  his  having 
succeeded  to  Frost's  nghts  in  the  property 
under  the  proceedings  stated  below,  paia  that 
sum  with  mterest,  and  the  action  of  ejectment 
was  thereupon  dismissed. 

On  June  26, 1877,  Redick  brought  an  action 
at  law  to  recover  his  fee  of  $2,500  against  Frost 
in  the  Circuit  Court  of  the  United  States  for 
the  District  of  Nebraska,  in  which,  on  July  80, 
1877,  he  obtained  a  writ  of  attachment,  on 
which  this  land  was  attached,  and  was  ap- 
praised at  $6,000;  on  March  14, 1878,  recover^ 
judgment;  and  on  July  1,  1878,  obtained  an 
order  of  sale  as  upon  execution,  on  which  this 
land  was  appraised,  *'  after  deducting  all  prior 
liens  thereon,"  at  $500  the  appraisers  adding. 
"The  said  defendant's  only  interest  in  said 
property,  as  appears  by  the  records  of  Douglas 
County,  Neb.,  being  that  of  occupancy  and  pos- 
session, we  appraise  the  said  interest  as  above;" 
and  the  marshal,  on  August  24,  1878,  after 
thirty  days'  advertisement  of  "the  property 
described  in  this  order,"  sold  by  auction  Frost's 
interest  in  these  lots  to  Redick  for  $350.  Frost's 
solicitor  at  the  time  of  the  sale  gave  notice  to 
the  marshal  that  Frost  claimed  ue  land  as  his 
homestead,  and  afterwards  moved  the  court  to 
set  aside  the  sale  for  this  and  other  reasons. 
But  the  court,  upon  a  hearing,  confirmed  the  [555] 
sale,  and  directed  the  marsh^to  execute  and 
deliver  to  Redick  a  deed  in  the  usual  form, 
which  was  accordingly  done;  and  Redick,  on 
September  8,  1880,  conveyed  to  Bpitley,  the 
present  appellee. 

Mr.  John  L.  Webater»  for  appellants. 

No  counsel  appeared  for  appellee. 

Mr,  Justice  Chray,  after  stating  the  case  as 
above  reported,  delivered  the  opinion  of  the 
court: 

The  opinion  of  the  circuit  court  proceeded 
upon  the  grounds  that  Frost's  homestead  right, 
as  against  the  contract  made  by  him  with  Re- 
dick in  1870,  and  the  judgment  and  execution 
fliterwards  obtamed  by  Kedick  on  that  con- 
tract, was  governed  by  the  Homestead  Act  of 
Nebraska  of  1866,  by  which  no  consent  of  the 
wife  to  an  alienation  of  the  homestead  was  re- 
quired; and  that  the  sale  on  execution,  con- 
firmed by  the  court,  cut  off  the  right  of  home- 
stead. 5  McCrary,  48.  But  it  is  unnecessary 
to  consider  the  validity  of  eiUier  of  those 
grounds,  because,  even  if  they  are  well  taken, 
opitley's  bill  cannot  be  maintained. 

At  the  time  of  the  sale  on  execution  of  Frost's 
interest  in  the  land,  the  legal  title  was,  and  it 
still  remains,  in  Durant.  Although  Frost, 
under  his  agreement  with  Durant  and  the  cor- 
poration, and  the  decree  which  he  had  recov- 
ered against  them,  had  been  entitled  to  a  deed 
of  the  land  upon  the  payment  of  a  certain  sum 
of  money,  he  had  not  paid  the  money,  nor  had 
any  deed  been  delivered  to  him;  so  that  his 
title,  either  by  virtue  of  the  agreement  and  de- 
cree, or  by  virtue  of  his  occupation  of  the  laud 
as  a  homestead,  never  was  anything  more  than 
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an  equitable  tifle.  The  sale  on  execution  against 
him  (if  valid  and  effectual)  and  the  deed  of  the 
maiahal  paased  only  his  equitable  title  to  Re- 
dick;  Reoick's  payment  to  Durant  of  the  mon^ 
unpaid  br  Frost  did  not  devest  Durant  of  his 
le^  title;  and  Bedick's  subsequent  conyej- 
ance  to  SpiUej  could  pass  no  greater  right  than 
[556]  Redick  had.  Spitlers  title,  therefore,  at  best, 
is  but  equitable,  and  not  legal;  and  Frost,  and 
not  Spitiey,  is  in  actual  possession  of  the  land. 
Under  the  jurisdiction  and  practice  iu  equity, 
independently  of  statute,  the  object  of  a  bill  to 
remove  a  cloud  upon  title,  and  to  quiet  the 
possession  of  the  real  estate,  is  to  protect  the 
owner  of  the  legal  title  from  bein^  aisturbed  in 
his  possession,  or  harassed  by  suits  Id  regard 
to  that  title;  and  the  bill  cannot  be  maintained 
without  dear  proof  of  both  possession  and  legal 
title  in  the  plaintiff.  Alexander  v.  Pendleton, 
12  U.  8.  8  Cranch,  462  [8:  624];  PdriioU  v.  El- 
liott, 81 U.  8.  6  Pet.  95  [8: 832];  Orton  v.  Smith, 
69  U.  8.  18  How.  268  [15: 39%];  CretM  v.  Bur- 
eham,  66  U.  8.  1  Black,  852  [17: 91];  Ward  v. 
Cfftamberlain,  67  U.  8.  2  Black,  430  [17: 819]. 
As  observed  by  Mr,  Justice  Grier  in  Orton  v. 
Smith,  "Those  only  who  have  a  clear  legal  and 


sipate  a  cloud  on  the  title."  18  How.  265  [15: 
894].  A  person  out  of  possession  cannot  main- 
tain such  a  bill,  whether  his  title  is  legal  or 
equitable;  for  if  his  title  is  legal,  his  remedy  at 
law,  by  action  of  ejectment,  is  plain,  adequate 
and  complete;  and  if  his  title  is  equitable,  he 
must  acquire  the  legal  title,  and  then  bring 
ejectment.  United  States  v.  WiUon,  118  U.  8. 86 
^nte,  110];  FkmdlY.  Oregg,  118  U.  8.  550  [28: 

It  is  posrible  that  one  who  holds  land  under 
grant  from  the  United  8tate8,  who  has  done 
everythinff  in  his  power  to  entitle  him  to  a  pa- 
tent (whicn  he  cannot  compel  the  United  8tate8 
to  issue  to  him),  and  is  deemed  the  legal  owner, 
10  far  as  to  render  the  land  taxable  to  him  by 
the  8tate  in  which  it  lies,  may  be  considered  as 
having  sufScient  title  to  sustain  a  biU  in  equity 
to  quiet  his  right  and  possession.  Carroll  v. 
Safford,  44  U.  B.  8  How.  441,  468  [11:671.681]; 
VanWvek  v.  KnevaU,  106  U.  8.  860,  870_r27: 
201,2041;  VdnBroefdin  v.  Tennessee,  117  XL  8. 
151, 169  [29: 845,8611.  But  no  such  caseis  pre- 
sented by  the  reconf  before  us. 

In  Stark  v.  Starrs,  78  U.  8.  6  Wall.  402  [18: 
925],  the  suit  was  founded  on  a  Statute  of  Ore- 

fon,  authorizing  "any  person  in  possession"  to 
ring  the  suit;  the  court,  after  observing  that 
"his  possession  must  be  accompanied  with  a 
claim  of  right,  legal  or  equitable,"  held  that  the 
plaintiff  proved  neither  legal  nor  equitable  title; 
and  consequently  the  question  whether  an  equi- 
table title  only  would  have  been  sufficient  to 
TKKvi  maintain  the  suit  was  not  adjudged.  In  Rw- 
^^^^^  nolds  V.  Orattfordspille  F.  N,  Bank,  112  U.  8. 
405  [28:  783],  the  decision  was  based  upon  a 
Statute  of  Indiana,  under  which,  as  construed 
by  the  Supreme  Court  of  that  State,  an  equi- 
table title  was  sufficient,  either  to  support  or  to 
defeat  the  suit.  Jefferson  R,  R,  Go,  v.  Oyler,  60 
Ind.  888;  Burt  v.  Bowles,  69  Ind.  1.  See  also 
Orissom  v.  Moore,  106  Ind.  296. 

A  Statute  of  Nebraska  authorizes  an  action  to 
be  broo^t  "by  any  person  or  persons,  whether 
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in  actual  possession  or  not,  claiming  title  to  real 
estate,  a^iinst  any  person  or  persona  who  claim 
an  adverse  estate  or  interest  therein,  for  the 
purpose  of  determining  such  estate  or  interest, 
and  quieting  the  title  to  said  real  estate. "  Neb. 
Stat  Feb.  24,  1^78,  Rev.  Stat.  1873,  p.  882. 
By  reason  of  that  statute,  a  bill  in  equity  to 
quiet  title  may  be  maintained  in  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Nebraska  by  a  person  not  in  possession,  if  the 
controversy  is  one  in  which  a  court  of  eouity 
alone  can  afford  the  relief  proved  for.  Ilotland 
V.  OhaUen,  110  U.  6. 15,  25  [28:52, 56].  The 
requisite  of  the  plaintiff's  possession  is  thus  dis- 
pensed with,  but  not  the  other  rules  which  gov- 
ern the  luriisdiction  of  courts  of  equity  over 
such  bills.  Under  that  statute,  as  under  the 
general  Jurisdiction  in  ejiiuity,  it  is  "the  title," 
that  is  to  say,  the  legal  title,  to  real  estate,  that 
is  to  be  quieted  against  claims  of  adverse  estates 
or  interests.  In  State  v.  Siottx  City  db  Foe.  R, 
R.,  the  Supreme  Court  of  Nebraska  said: 
"Whatever  the  rule  may  be  as  to  a  party  in  act- 
ual possession,  it  is  dear  that  a  party  not  in 
possession  must  possess  the  legal  title  in  order 
to  maintain  the  action."  7  Neb.  857,  376. 
And  in  Holland  v.  CJiaUen,  above  cited,  this 
court  said,  ''Undoubtedly,  as  a  foundation  for 
the  relief  sought,  the  plamtiff  must  show  that 
he  has  a  legal  title  to  the  premises." 

The  necessary  conclusion  is  that  Spitley,  not 
ha  vine  the  legal  title  of  the  lots  in  question, 
cannot  maintain  lus  bill  for  the  purpose  of  re- 
moving a  doud  on  the  title;  he  cannot  main- 
tain it  *or  the  purpose  of  compelling  a  convey- 
ance of  the  legal  title,  because  Durant,  in  whom 
that  title  is  vested,  tiiough  named  as  a  defend- 
ant, has  not  been  served  with  process  or  ap- 
peared in  the  cause;  and  for  like  reasons  Frost 
and  wife  cannot  maintain  their  cross  bill. 

Decree  reoersed,  and  case  remanded  to  the 
Circuit  Court,  with  directions  to  dismiss  the  ap- 
pellees IriU,  and  the  appellant^  crossbill,  withoui 
pr^udioe,  the  appdlee  to  pay  the  easts  in  thk 
court  and  in  tJis  Circuit  OourL 

Tm<bcoipy,   Test: 

James  H.  MoKenney;  Gterk,  Sap.  Oonrt,  U.  8L 


JOHN  F.  HARTRANFT,  Collector  of  Cus- 
toms for  the  DmrRiOT  of  Philadblphia, 
Flff.  in  Err., 

«. 

JOHN  H.  WIEOMANN  R  AU,  Tradhig  as 
J.  H.  WiBOMANH  is  Son. 


JDuUes- 


(See  S.  a  Beporter*B  ed.  eOS-6H) 

■sftegf  remowd  pf  cuter  swrfaeet  hy 
aeidsor  mechanical  means  as  manujacturts 
of—practiee-^flndings  by  Jury— special  verdict 
or  agreed  etatement, 

1.  The  applioatlon  of  labor  to  an  artlole,  either  hf 
hand  or  by  meohanlsm,  does  not  neciceuniily  malD» 
It  a  mann/Sotured  article,  within  the  meanloir  of 
that  term  as  used  in  the  tariff  laws. 

a.  The  removal  of  the  outer  sorfaoes  of  sheila  by 
adds  or  meohanlcal  meaas  does  not  oousUtutethem 
manufaotures  of  shells,  within  the  sense  of  the 
statute  Impcslnsr  a  duty  of  36  per  centum  upon  saoh 
manufactures. 

[No.  a43J 
Argued  ApragO,  $1, 1SS7.  JDedded May M,  1887. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
8tates  for  the  Eastern  District  of  Pennsyl- 
vania.   Affirmed. 
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The  history  and  facto  of  the  case  appear  in 
the  opinion  of  the  court.  Compare  the  follow- 
ing case  of  HaHra^ft  ▼.  Winters,  past,  1015. 

Mr.  G«  A.  Jenkflt  SMcUar-Gen,,  for  plain- 
tiff in  error. 

Mr.  Frank  P«  Priehard*  Ua  defendante 
in  error. 

[610]       Mr.  Justus  BUtehford  deliveied  the  opin- 
ion of  the  court: 

This  18  an  action  at  law  hrouffht  in  a  court 
of  the  State  of  Pennsylvania  ana  removed  into 
the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Pennsylyania,  by  the  firm 
of  J.  H.  Wiegmann  &  Sod,  a^inst  the  Col- 
lector of  Customs  for  the  District  of  Philadd- 
Shia,  to  recover  moneys  alleged  to  have  been 
legally  exacted  by  him  as  duties  on  imported 
merchandise.    After  a  trial  before  a  jury,  the 

Slaintiffs  had  a  Judgment  for  $56.29,  and  the 
efendant  has  brought  a  writ  of  error.  The 
record  contains  the  following  statement  of  the 
result  of  the  trial: 

**  The  jurors  aforesaid,  upon  their  oaths  or 
affirmation  aforesaid,  respectively  do  say  that 
they  find  as  follows,  to  wit: 

"Pkuntiff  imported  into  the  United  States 
from  London,  in  December,  1881.  and  May, 
1882,  a  quantity  of  sheUs,  on  which  be  paid 
duties  June  11, 1888.  Among  these  shells  were: 
874  doz.  regios  murez:  8doz.  green  ears;  Sdoz. 
white  ears;  valued  at  i71.68,  on  which  the  Col- 
lector imposed  a  discriminating  duty  of  10  per 
cent,  or  $7.16,  as  theproducts  of  a  country  east 
of  the  Cape  of  Good  Hope;  12  doz.  green  snails; 
97  doE.  Lord's  prayers;  12  doz.  mottoes;  9  doz. 
Turk's  caps;  8  aoz.  magpies;  8  doz.  snails;  1  doz. 
trocus;  10  doz.  green  ears;  8  doz.  white  ears; 
fBlued  at  $125.70,  on  which  the  Collector  im- 
posed a  dutv  of  85  oer  cent,  or  $44.09,  as  man- 
ufactures of  shells  ' 

"  The  testimony  in  regard  to  these  shells  was 
«B  follows: 

'*Fredenek  W,  Wiegmann.  These  shells  were 
porchased  in  London.  The  merchants  there 
obtain  them  from  all  parts  of  the  world;  they 
Gl  1]  are  cleaned  and  prepared  for  market  there;  the 
epidermis  is  first  cleaned  off,  and  then  the  shells 
are  ground  or  polished  for  the  market;  they  are 
eleued  by  acia;  they  are  ground  on  an  emery 
wheel  to  expose  the  pearly  interior;  the  purpose 
of  both  operations  u  to  fit  the  shells  for  mar- 
ket; we  sell  them  for  ornaments;  we  import 
them  for  the  sea  shore,  and  sometimes  we  sell 
them  for  buttons,  handles  to  penknives,  etc, 
there  is  no  difference  in  name  and  use  between 
the  shells  ground  on  the  emery  wheel  and  those 
not  ground;  the  Lord's-prayer  shell  is  sold  for 
the  same  purpose;  there  is  no  new  use. 

**I)r.  Josnh  Leidy.  [Hegius  murex  shown 
witness.]  That  comes  from  Panama.  [Oreen 
ear  shown  witness.]  That  is  from  the  raciflc 
coast.  [Twowhite  ears  shown  witness.]  One 
of  these  is  from  the  west  coast  of  Africa  and 
the  other  from  Japan.  '  Most  shells  have  three 
layers;  they  have  the  thin  brown  skin,  the  oat- 
ride  layer,  like  the  common  fresh  water  mussel, 
then  they  have  an  inner  layer  which  is  veir 
brilliant  Very  frequently  the  water  is  suf- 
ficient to  wear  off  the  skin,  and  they  show  the 
dull  layer  on  the  outside.  Bv  artificial  means 
that  opaque  whitish  layer  Is  ground  off  by 
means  of  a  wheel,  and  the  inner  laver  is  ex- 
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posed,  which  presents  that  inner  pearly  ap- 
pearance. [Samples  shown  witness.!  These 
shells  have  had  the  outer  layer  ground  off  so  as 
to  exhibit  the  beautiful  inner  layer;  that  has 
been  done  by  the  amplication  of  a  wheel,  and 
afterward  by  polishing. 

"Q.  There  is  something  here  called  the 
'  Lord's  prayer.'  I  do  not  suppose  you  know 
it  by  that  name,  but  please  teU  us  about  it 

'<A.  WeU,  I  understand  its  nature.  The 
shell  happens  to  be  of  the  kind  which  is  very 
frequently  imported  and  used  as  an  ornament 
without  any  alteration  whatever.  The  outer 
covering  was  taken  off  in  the  shape  of  letters, 
by  first  covering  the  letters  with  wax  or  grease, 
and  then  covermg  that  with  lime,  having  in  the 
meantime  eaten  out  the  letters  bv  add  or  by 
etching.  The  object  of  taking  on  the  epider^ 
mis  is  simply  to  uiow  the  internal  beauty,  for 
the  purpose  of  ornament;  and  the  object  ol 
taking  off  the  second  layer  is  the  same,  simply 
for  the  purpose  of  ornament 

"  The  jury  find  that  the  rM;hu  murex,  green 
ears,  and  white  ears,  are  products  of  countries 
west  of  the  Cape  of  Qooa  Hope,  as  above  testi- 
fied, and  that  ue  discriminating  duty  on  them 
amounted  to  $7.16,  which,  with  interest  to  Oc- 
tober 5, 1883,  amounts  to  $7.72. 

"  The  jury  find  that  the  green  snails,  Turk's 
caps,  magpies,  snails,  trocus,  green  ears,  and 
white  ears  have  been  ground  upon  an  emery 
wheel  in  the  manner  and  for  the  purpose  de- 
scribed in  the  above  testimony;  that  tne  duty 
collected  on  them  as  manufactures  of  shells 
amounted  to  $25.08,  which  with  interest  to  Co* 
tober  5, 1883,  amounts  to  $28.03. 

"  The  jury  also  find  that  the  Lord's  prayers 
and  mottoes  have  been  etched  with  acid,  in  the 
manner  and  for  the  purpose  described  in  the 
above  testimony;  that  the  duty  collected  on 
them  as  manufactures  of  'shells  amounted  to 
$18.11,  which,  with  hiterest  to  Octobers,  1888» 
amounts  to  $19.64. 

Recapitulation. 

Discriminating  duty $  7  78 

Duty  on  ground  shells .«      28  08 

Du^  on  etched  shells 10  64 

$66  20 

"And  the  court  reserved  the  following  points: 

"  1.  If  the  court  should  be  of  opinion  that 
both  the  shells  ground  on  an  emery  wheel  and 
the  shells  etched  with  adds,  in  the  manner 
found  by  the  juiy,  were  not  liable  to  duty  as 
*  manufactures  of  shells,'  but  were  entitled  to 
be  admitted  free,  as  '  shells  unmanufactured,' 
then  iudement  to  be  entered  in  favor  of  the 
plaintiff  lor  fifty-five  dollars  and  twenty-nine 
cents. 

"  2.  If  the  court  should  be  of  opinion  that 
the  shells  etched  bv  adds  in  the  manner  found 
by  the  jury  were  liable  to  duty  as  *  manufact- 
ures of  shells7  but  that  the  shells  ground  on 
an  emery  wheel,  as  found  by  the  jury,  were  not 
so  liable,  then  judgment  to  be  entered  in  favor 
of  the  plaintiff  for  thirty-five  dollars  and  sev- 
enty-five cents. 

"  8.  If  the  court  should  be  of  opinion  that 
both  the  shells  ground  on  an  emery  wheel  and 
those  etched  by  acids  were  liable  to  duty  as 
'  manufactures  of  shells,'  then  ludgment  to  be 
entered  for  plaintiff  for  seven  dollars  and  seven- 
ty-two cents  only,  being  the  amount  of  dis- 
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iTlniinating  duty  on  sbells  foand  by  the  jury  to 
ijave  been  imported  from  countries  west  of  the 
€sipc  of  Good  Hope." 

The  defendant  then  moved  for  a  new  trial. 
In  refusing  to  grant  which  the  court  held  "That, 
in  order  to  render  the  shells  sublect  to  duty  as 
'manufactures  of  shells'  something  more  must 
be  done  than  simply  to  remove  the  outer  sur- 
face either  bv  acids  or  mechanical  means;  and 
that,  while  the  shells  retained  their  special  form 
and  character,  they  could  not  be  daasified  as 
'manufactures  of  shells.'" 

The  flndlDg  of  the  jury  is  not  in  the  usual 
form  of  a  special  veraict,  but  the  Jury  make 
ccrtiiin  findiDgs,  and  the  statement  is  that  the 
court  reserves  the  three  points  stated;  and  each 
pot  lit  reserved  is  stated  in  one  and  the  same 
forra;  namely,  that  if  the  court  should  be  of 
opinion  that  the  shells  are  dutiable  thus  and  so. 
or  are  free  from  duty,  then  judgment  is  to  be 
entered  for  the  plaintiff  for  a  specified  sum. 
As  the  circuit  court,  and  the  counsel  for  both 

Sarties  in  that  court,  appear  to  have  treated  the 
ndings  and  the  reservation  as  amounting  to 
•either  a  special  verdict  or  an  agreed  statement 
of  facts,  we  are  disposed  to  overlook  the  irreg- 
ularity, and  to  consider  the  case  on  its  merits. 
Mumfard  v.  Wardwcll,  78  U.  8.  6  Wall.  428  [18: 
75«]. 

It  is  contended,  on  the  part  of  the  govern- 
ment, that  the  shells  were  dutiable  under  the  fol- 
lowing provision  of  section  2504  of  the  Revised 
Statutes,  Schedule  M,  page  481,  2d  edition: 
"Shells,  manufactures  of:  thirty-five  per  centum 
ad  valorem." 

On  the  other  side,  it  is  contended  that  the  ar- 
ticles were  free,  under  the  following  provision 
of  section  2505,  pace  488,  2d  edition,  in  regard 
to  articles  exempt  from  duty:  "Shells  of  every 
description,  not  manufactured." 

The  Ck)llector  levied  a  duty  upon  the  shells  of 
85  per  centum.  The  circuit  court  held  that 
they  were  exempt  from  duty.  The  question  is 
whether  cleaning  off  the  outer  layer  of  the  sheD 
by  acid,  and  then  grinding  off  the  second  Inver 
by  an  emery  wheel,  so  as  to  expose  the  brilliant 
16141  ^^^  iBiJ^,  is  a  manufacture  of  the  shell,  the 
object  of  these  manipulations  being  simply  for 
the  purpose  of  ornament,  and  some  of  the  shells 
being  afterwards  etched  by  acids,  so  as  to  pro- 
duce inscriptions  upon  them.  It  appears  that 
the  ahellB  in  question  were  to  be  sold  for  oma- 
mentB,  but  that  shells  of  these  descriptions  have 
also  a  use  to  be  made  into  buttons  and  handles 
of  penknives;  and  that  there  is  no  difference  in 
name  and  use  between  the  shells  ground  on  the 
emery  wheel  and  those  not  ground.  It  is  con- 
tended by  the  government  that  the  shells  pre- 
pared by  the  mechanical  or  chemical  means 
stated  in  the  record,  for  ultimate  use.  are  shells 
manufactured,  or  manufactures  of  shells,  withm 
the  meaning  of  the  statute.         ^\ 

By  the  Actof  March  2. 1861,  chap.  68,  section 
1B2, 12  Stat,  at  L.  192,  a  duty  of  80  per  cent  ad 
valorem  was  imposed  on  "  maniuactures  of 
ahell,"  and  by  the  Act  of  July  14,  1862,  chap. 
168,  sectioD  18. 12  Stat  at  L.  667,  that  duty  was 
increased  to  85  per  cent  ad  valorem.  By  the 
Act  of  Julv  14, 1870,  chap.  265,  section  22,  16 
Stat,  at  L.  268,  "shells  of  every  description,  not 
manufactured,"  were  exempted  from  duty. 
These  enactments  were  carriea  into  the  Revised 
fitatutea. 
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It  is  stated  in  the  brief  on  the  part  of  the  gov- 
ernment that  the  interpretation  of  these  pro- 
visions by  the  treasury  department  has  not  been 
uniform.  In  April,  1872,  it  ruled  that  "Shells 
which  have  merely  been  cleaned  and  polished 
with  adds  cannot  fairly  be  classified  as  manu- 
factures of  shells."  In  July,  1876,  it  ruled  that 
shells  engraved  by  the  application  of  acids  were 
manufactured  shells,  ui  August,  1877,  it  ruled 
that  where  the  manufacture  of  the  shells  consist- 
ed merely  in  polishing  them  and  removing,  by 
grinding  or  otherwise,  a  portion  of  the  surface, 
the  shells  were  exempt  from  duty,  because  their 
character  and  condition  had  not  been  materi- 
ally chanced,  and  they  still  preserved  their  iden- 
tity as  shells.  At  a  later  date,  in  r^aid  to 
shells  that  had  been  cleaned  bv  the  use  of  the 
emery  wheel  and  buffer,  and  shells  which  had 
been  polished  bv  the  use  of  acids,  it  held  that 
they  were  dutiable  at  the  rate  of  85  per  centum, 
as  manufactures  of  sheUs,  on  the  ground  that 
thev  had  been  advanced,  by  cleaning,  grinding 
ana  otherwise,  to  a  condition  beyond  that  of 
crude,  unmanufactured  shells. 

We  are  of  opinion  that  the  shells  in  question  [615] 
here  were  not  manufactured,  and  were  not 
manufactures  of  shells,  within  the  sense  of  the 
statute  imposing  a  duty  of  85  per  centum  upon 
such  manufactures,  but  were  shells  not  manu- 
factured, and  fell  under  that  designation  in  the 
free  list.  They  were  still  shells.  They  had 
not  been  manufactured  into  a  new  and  different 
article,  having  a  distinctive  name,  character  or 
use  from  that  of  a  shell.  The  application  of 
labor  to  an  article,  either  by  hand  or  by  mech- 
anism, does  not  make  the  article  necessarily  a 
manufactured  article,  within  the  meanine  of 
that  term  as  used  in  the  tariff  laws.  Washing 
and  scouring  wool  does  not  make  the  resulting 
wool  a  manufacture  of  wool.  Cleaning  and 
ginning  cotton  does  not  make  the  resulting  cot- 
ton a  manufacture  of  cotton.  In  "  Schedule 
M"  of  secUon  2504  of  the  Revised  Statutes, 
paee  475,  2d  edition,  a  duty  of  SO  per  cent  ad 
valorem  Is  imposed  on  "coral,  cut  or  manufact- 
ured;" and,  in  section  2505,  page  484,  "  coral, 
marine,  unmanufactured,"  is  made  exempt  from 
d  uty .  These  provisions  clearly  i  mply  tHat,  but 
for  the  special  provision  imposing  a  duty  on 
cut  coral,  it  would  not  be  regarded  as  a  manu- 
factured article,  although  labor  was  employed 
in  cutting  it.  In  Frasee  v.  Momt,  2061atchf. 
267,  it  was  heldthathay  pressed  in  bales,  ready 
for  market,  was  not  a  manufactured  article, 
though  labor  bad  been  bestowed  in  cutting  and 
drying  the  grass  and  baling  the  hay.  In  iMVh 
renee  v.  AOen,  48  U.  8. 7  How.  785  [13.-914],  it 
was  held  that  India  Rubber  shoes,  made  in 
Brazil,  by  simply  allowing  the  sap  of  the  India 
Rubber  tree  to  harden  upon  a  mold,  were  a 
manufactured  article,  because  it  was  capable  of 
use  in  that  shape  as  a  eihoe,  and  had  been  put 
into  a  new  form,  capable  of  use  and  designed 
to  be  used  in  sudi  new  form.  In  United  Sais9 
V.  Pdtts,9  U.  S.  5  Cranch,  284  [8:1021,  round 
copper  plates  turned  up  and  raised  at  tne  edges 
from  four  to  five  inches  by  the  application  of 
labor,  to  fit  them  for  subsequent  use  in  the 
manufacture  of  copper  vessels,  but  which  were 
still  bought  by  the  pound  as  copper  for  use  in 
making  copper  vessels,  were  held  not  to  be  man- 
ufactured copper.  In  the  case  of  United  Statet 
T.  WiUon,  1  Hgnf «  Merchants'  Magazine,  167, 
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Judge  Betts  held  that  marble  which  had  been 

cut  into  blocks  for  the  convenience  of  trana- 

ffiiAi  por^tion  was  not  manufactured  marble,  but 

^     ^   was  free  from  duty,  aa  beinff  unmanufactured. 

We  are  of  opinion  that  the  decision  of  the 

cfatmit  court  was  correct    But,  if  the  question 

were  one  of  doubt,  the  doubt  would  be  resolved 

In  favor  of  the  imports,  "aa  duties  are  never 

imposed  on  the  citizen  upon  vague  or  doubtful 

interprctationa"    Pmo&n  v.  Barney,  6  Blatchf . 

S02;  F.  8.  V.  lOam,  84  U.  8. 17  Wall.  496, 604 

(31:728, 780];  Ourr  v.  Scudda,  il  Exch.  190, 

191;  Adams  v.  Bancrqft,  8  Bumn.  884. 

Judgment  afflrmed. 

True  copy.   Test: 

James  H.  MoKennesr*  CSerk,  Sup.  Ckyurt»  U.  8. 


fOHN  F.  HARTR^NFT,  Collector  of  Cus- 
toms for  the  DisTBiGT  of  PfttTiADBTiFHIA, 
Plff.  in  Err., 

ANTON  WINTERS. 

(See  8.  a  Beporter*s  ed.  OS,  817.) 

DvUee — shdU^manufacturee  qf  ^removal  cf 
cuter  miffaees  hy  adds  or  mee/ianical  means. 

The  removal  of  the  outer  surfiioes  of  shells  by 
adds  or  mechanicaJ  means  does  not  oonstitute  them 
manufactures  of  shells  within  the  sense  of  the  stat- 
ute. Imposing  a  duty  of  85  per  centum  upon  such 
manufactures. 

[No.  243.J 
Argued  April  $0, 21, 1887.  Decided  May  2, 1887. 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Pennsyl- 
vania.   Affirmed. 

With  the  exceptions  noted  in  the  opinion  this 
case  is  the  same  as  the  preceding  case  of  Ear- 
irartfl  v.  Wiegmann,  ante. 

Mr.  O.  A.  Jenkst  SoUeitor-Qen.  for  plaint- 
iff in  error. 

Mr.  Frank  P.  Priehard,  for  defendant  hi 
error. 

Mr.  Justice  Blatchford  delivered  the  ophi- 
ion  of  the  court: 

This  is  an  action  by  Anton  Winters,  brought 
in  the  state  court  of  Pennsylvania  and  removed 
into  the  Circuit  Court  of  the  United  States  for 
the  Eastern  District  of  Pennsylvania,  against 
the  Collector  of  Customs  for  the  Distnct  of 
PhUadelpbia.  The  proceedings  hi  it,  and  the 
questions  arising,  are  in  all  respects  the  same  as 
those  in  the  case  of  Bartraitfl  v.  Wiegmann, 
just  decided,  the  only  difference  beinff  that  in 
Ihis  case  Uiere  were  no  shells  callea  "green 
snails"  or  "mottoes"  or  "Turk's  caps"  or  •'maff - 
pies"  or  "trocus,"  and  that  there  were  sheUiB 
[6171  called  "rose  murex,"  "motto  cowries,"  "banded 
-■  anails,"  "Japan  ears,"  "turbo  shelli,*'  "red 
ears,"  and  "pearl  snails." 

The  same  conclusion  is  arrived  at  aa  in  the 
Wiegmann  Case,  and  the  judgment  qf  the  (Hrmdt 
Omrt  is  affirmed. 

True  copy.  Vest: 

James  H.  McKenney,  CJerk  Sop.  Oonrt^  U.  8. 


Street  railroads— Section  from  ear-^^rndstake  in 
trantfer  ticket — instructions. 

In  an  action  [^minft  &  Btrcet  nLllrctad  company  Xq 
recover  dfitMSiifCfirt  for  tbf^  r<jn>(ble  t>jectlon  from  d&- 
fendant^fl  ear,  after  tho  t-cnder  hy  the  plaJntlU  of  a 
transfer  tluket  which  was  intruded  for  une  on  an- 
other line,  it  is  hfM:  that  tht'  Inat ructions  arc  not 
open  to  ctrjeetiono  t)j  the  pJlAlntllT,  and  that,  talcln? 
theeyidenco  and  the  ebftrie  together,  it  is  clear  that 
the  Jury  found  for  the  dt^fendant  on  thfl  ^ouad 
that  the  idnini  in"  hijn^lf  wafl  mtiitUy  In  fault  lo  re- 
gard to  U"  <  iu  tho  trviisfcr  tickets  Btid  that 
no  umieoi>sH  r ■  v  i .  ,  .^u;  or  vlolenoe  was  used  In  eject- 
ing htm  from  the  oar. 

[No.  20%] 

"     Beddedl 


(474]  JAMES  K.  OARPENTER,  Plff.  inJBBhr., 

V. 

fTASHINGTON  AND   GEORGETOWN 
RAILROAD  COMPANY. 
(See  8. 0.  Beporter*s  ed.  174-AnD 
12J  U.  & 
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r\  ERROR  to  the  Supreme  Court  of  the 
District  of  Columbia.     Affirmed, 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Messrs.  C.  C.  Cole  and  W.  Ii.  Cole,  for 
plaintiff  in  error: 

"Where  the  conduct  of  thedef  endant  is  wanton 
and  willful,  or  where  it  indicates  thai  degree  of 
indifference  to  the  rights  of  others  which  may 
be  justlv  characterized  as  recklessness,  the  doc- 
trine of  contributory  n^ligence  has  no  place 
whatever,  and  the  defendant  is  responsible  for 
the  injury  he  inflicts,  irrespective  of  the  fault 
which  placed  the  plaintiff  in  the  way  of  such 
injury.'^ 

Cooley,  Torts,  674;  Shearm.  &  Redf.  Nee. 
^  87;  Davis  v.  Mann,  10  Mees.  &  W.  546; 
.well  V.  Flagler,  5  Hill,  282;  New  Haven 
Steamboat  Trans.  Co.  v.  Vandertdlt,  16  Conn. 
420;  Trow  v.  Vermont  Gent.  B.  B.  Co.  24  Vt. 
487;  Young  v.  Pa.  B.  B.  Co.  ii  Cent.  Rep.  848. 

The  conduct  of  the  defendant's  agents  in  this 
case  was  the  more  reckless  and  wanton,  because 
they  were  bound  to  observe  towards  the  plaint- 
iff the  utmost  caution  and  vigilance  for  his  pro- 
tection while  he  was  a  passenger  upon  the  de- 
fendant's cars. 

Pennsylvania  Co.  v.  Boy,l(XiV.  S.  461(26:141). 

The  evidence  tends  to  show  that  the  plaintiff 
paid  his  fare  and  became  entitled  to  ride  on  the 
car  from  which  he  was  forcibly  ejected.  The 
evidence  also  tends  to  show  that  he  made  an 
effort  in  good  faith  to  comply  with  the  regula- 
tion of  the  defendant  as  to  procuring  a  transfer 
ticket  That  he  obtained  the  wrong  ticket  may 
or  may  not  have  been  his  error  under  the  dr- 
cumstances.  That  waa  for  the  Jury  to  deter- 
mine. But  the  defendant  having  Imowledge 
of  the  mistake  immediatelyafter  itoccurred,  and 
when  it  might  have  been  corrected,  and  refusing 
to  make  any  effort  to  recti^  the  error,  and 
forcibly  ejecting  the  plaintiff  from  the  car,  ia 
such  reckless  disregard  of  a  passenger's  right 
as  to  make  the  defendant  responsible  for  the 
injuries  inflicted. 

Messrs.  Enoch  Totien  and  W.  D.  Dav- 
idfl^e,  for  defendant  in  error: 

A  conductor  of  a  car  has  no  discretion.  He 
must  collect  the  fare  or  receive  a  ticket.  If 
the  agent  happens  to  give  the  passenger  the 
wrong  ticket,  it  is  the  passengers  duty  to  pay 
the  fare  or  leave  the  car.  He  has  his  remedy 
at  law  for  the  breach  of  contract 

Townsend  v.  N.  7.  OentB.  B.  Co.  56  N.  Y. 
295;  Torton  v.  Milwaukee  ete.  B.  Co.  9  Am.  «& 
Eng.  R  R  Caa.  822:  Ball  v.  Memphis  <t  C.  B. 
Qx.  9  Am .  &  Eng.  R  R  Cas.  848 ;  Mosher  y.St. 
Lome  I.  M.  S  B.  B.  Co.  n  Fed.  Biep.  S80; 
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.  ^  wi- 1        -^^^  JV'^fice  Miller  delivered  the  opinion  of 

i*751     the  court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  the  District  of  Columbia. 

The  defendant  in  error,  the  Washiugton  and 
Georgetown  Raili-oad  Company,  is  a  street  rail- 
road company  doing  business  in  the  City  of 
Washington,  its  road  havin^two  branches,cros8- 
ing  each  other  at  right  angles  at  the  intersection 
of  Pennsylvania  Avenue  and  Seventh  Street. 
Passengers  who  had  paid  their  fare  on  either 
branch  of  the  road,  upon  arriving  at  this  cross- 
ing, were  entitled  to  receive  a  transfer  ticket 
which  permitted  them,  without  further  pay- 
ment, to  take  the  other  branch  in  the  continua- 
tion of  their  Journey. 

The  plaintiff  in  error,  James  N.  Carpenter, 
who  was  also  the  plaintiff  below,  who  testified 
to  taking  his  passage  on  the  Seventh  Street 
branch  of  this  road,  got  off  at  this  crossing,  re- 
ceived a  ticket  from  the  agent,  who  was  sta- 
tioned at  that  point  for  the  purpose  of  deliver- 
ing transfer  tickets  to  passengers  who  wished  to 
change  cars,  and  took  his  seat  in  a  car  on  the 
Pennsylvania  Avenue  branch  goine  east  toward 
the  capitol.  When  the  conductor  of  the  car  came 
around  to  collect  tickets,  it  was  foimd  that 
Carpenter  had  a  transfer  ticket  which  was  in- 
tended for  use  on  the  Seventh  Street  branch 
and  not  on  Pennsylvania  Avenue.  The  con- 
ductor refused  to  accept  this  ticket,  and  de- 
manded of  Carpenter  the  usual  fare  charged 
for  riding  on  that  road.  After  some  altercation. 
Carpenter  peremptorily  refusing  to  pay  the  fare 
demanded  or  get  off  *  when  requested  so  to  do, 
the  car  was  stopped  and  the  conductor  and 
driver  put  him  off  forcibly.  He  then  brought 
suit  against  the  Company.  Upon  a  trial  before 
a  Jury,  a  verdict  was  rendered  for  the  defend- 
ant, and  the  Judgment  on  this  verdict,  on  appeal 
to  the  Supreme  Court  of  the  District  in  bank, 
was  affirmed. 

The  entire  testimony  Is  embodied  in  a  bill  of 
exceptions,  and  no  question  arises  on  the  ad- 
mission or  relection  of  evidence,  nor  is  there 
much  contradictioD  in  it,  ezcepj;  that  there 
may  be  some  little  difference  between  the  state- 
ment of  the  plaintiff  as  to  the  degree  of  force 
used  to  put  nim  off  the  car  and  that  of  the 
conductor  and  driver  on  the  same  subject. 

f  476]  There  were,  however,  some  exceptions  taken 
to  the  charge  of  the  court,  as  well  as  to  the  re- 
fusal to  give  Instructions  prayed  for  by  plaint- 
iff. We  think,  however,  that  tiie  chaige  given 
try  the  coort  mta  tpants,  when  taken  in  connec- 
tion with  the  verdict  of  the  Jury,  contains  all 
that  need  be  considered.  That  charge  is  em- 
bodied in  the  fifth  bill  of  exceptions,  and  Is  as 
foUows: 

"And  thereupon  the  court  instructed  the  jury 
that  if  they  believed  from  the  evidence  that 
the  a^ts  of  the  defendant  had  made  a  mistake 
in  giving  to  the  plaintiff  a  transfer  ticket,  and 
instead  of  ffiving  him  a  Pennsylvania  Avenue 
transfer  had  given  him  a  Seventh  Street  trans- 
fer, that  the  puuntiff  was  entitled  to  recover,  and 
that  in  assessing  the  danugpes  the  plaintiff  was 
entitled  to  have  reasonable  damages,  comi)en8a- 
torr  for  the  treatment  which  he  had  received, 
and  that  the  defendant  Company  was  bound  to 
lOlt 


see  to  it  that  the  plaintiff  was  provided  with  a 
proper  transfer,  and  that  if  the  mistake  bad 
been  made  the  re&ponsibUity  therefor  rested 
upon  the  Company  and  not  upon  the  plaintifl. 

"And  the  court  further  instructed  the  jury 
that  if,  upon  tlie  other  hand,  they  believed  that 
the  conduct  of  Uie  agents  of  the  Companv  was 
wanton  and  malicious,  and  that  they  haa  pur- 
posely given  him  the  wrong  transfer,  and  tliat 
they  bad  maliciously  and  wantonly  ejected  him 
from  the  car  because  of  personal  dislike  or  ani- 
moeity,  that  then  the  plaintiff  was  entitled  to  re- 
cover and  in  assessing  damages,  in  that  view  of 
the  case,  the  plaintiff  was  entitled  to  recover  not 
only  compensatory  but  vindictive  damages;  and 
to  this  latter  branch  of  the  instruction  the  de- 
fendant, bv  its  counsel,  then  and  there  objected, 
and  the  objection  was  overruled  and  an  excep- 
tion was  duly  noted. 

"  The  court  thereupon  further  instructed  the 
Juiy  that  if  the  Jury  were  satisfied  froj)  tbe 
evidence  that  the  plaintiff  did  not  get  off  from 
the  Seventh  Street  car,  as  related  by  him,  but 
that  he  came  from  the  west-bound  Avenue  car, 
with  the  passengers  from  that  car  and  presented 
himself,  with  those  passengers,  to  the  transfer 
agent  of  the  defendant,  and  that  the  plaintiff 
received  the  Seventh  Street  transfer  without 
objection  or  remark,  and  undertook  to  ride  up-  f  *77] 
on  it  on  a  Pennsvlvania  Avenue  car,  that  the 
defendant  was  entitled  to  a  verdict" 

This  whole  charge,  it  seems  to  us,  was  emi- 
nently favorable  to  the  plaintiff.  Tbe  first  point 
made  in  it  was  that  if  the  jury  believed  from 
the  evidence  that  the  agent  of  the  defendant 
had  made  a  mistake  in  giving  to  the  plaintiif 
a  Seventh  Street  instead  of  a  Pennsylvania 
Avenue  transfer  ticket,  that  then  tbe  plaintiff 
was  entitled  to  recover.  It  Is  obvious  from  the 
verdict  of  the  jury,  which  was  against  the 
plaintiff,  that  they  did  not  believe  that  tbe 
agents  of  the  defendant  Company  at  the  cross- 
ing were  responsible  for  the  mistake  that  bad 
bMn  made  there;  because  in  the  same  connec- 
tion the  court  instructed  the  Jury  that  tf  they 
were  satisfied  from  the  evidence  that  the  plaint- 
iff did  not  get  off  from  the  Seventh  Street  car, 
as  related  by  him,  but  that  he  came  from  tbe 
west-bound  Avenue  car,  with  the  pasBengen 
from  that  car,  and  presented  hiniself ,  with  those 
passengers,  to  the  transfer  agent  of  the  defend- 
ant, and  that  the  plaintiff  received  the  Seventh 
Street  tmnsfer  without  objection  or  remark, 
and  undertook  to  ride  upon  it  on  a  Pennsvlvania 
Avenue  car,  that  the  defendant  was  enutled  to 
a  verdict 

Taking  these  two  charges  together,  in  con- 
nection with  the  testimony,  it  is  evident  that 
the  Jury  founded  their  verdict  upon  tbe  hy- 
pothesis contained  in  the  latter;  namely,  that 
either  he  did  not  get  off  from  the  Seventh  Street 
car,  but  came  from  the  west-bound  Avenue  car, 
or  that  he  came  with  the  pass3n.fi:er8  from  that 
car  and  presented  himself  with  them  to  tbe 
agent  of  the  defendant  in  a  way  to  lead  him  to 
believe  that  he  came  from  the  Avenue  car  and 
desired  to  proceed  on  the  Seventh  Street  car, 
which  was  confirmed  by  his  taking  without 
objection  or  remark  the  Seventh  Street  cat 
transfer  ticket  The  testimony  abo  showed 
that  Carpenter  had  tnveled  a  mat  deal  on  the 
cars  of  the  defendant  Cofpora&n.  was  familiar 
with  the  manner  at  truufeiiinf  pasBenpn^ 
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and  must  have  known  the  character  of  the 
ticket  which  was  handed  to  him  if  he  had  paid 
anyattention  to  it  whatever. 

The  remaining  portion  of  the  charge  was  also 
favorable  to  the  plaintiff;  that  is,  that  if  the 
14781  i^^  believed  that  the  conduct  of  the  agenU  of 
'  '  the  Company  was  wanton  and  malicious,  and 
that  they  had  porposely  given  him  the  wronff 
transfer,  and  that  they  had  wantonly  and 
malidously^ejected  him  from  the  car,  then  the 

Slaintiff  was  entitled  to  recover,  and  in  asseas- 
ig  damages  he  was  entitled  not  only  to  com- 
pensatory but  to  vindictive  damages. 

Taking  the  testimony,  which  is  all  set  forth 
in  the  record  and  is  but  little  controverted,  to- 
gether with  the  charge  of  the  Judge,  we  think 
ft  perfectlv  clear  that  the  Jury  found  a  verdict 
for  Uie  defendant  on  the  ground  that  the  plaint- 
iff himself  was  mainly  in  fault  in  reeard  to  the 
mistake  in  the  transfer  ticket,  and  that  no  un- 
necessary force  or  violence  was  used  in  ejecting 
him  from  the  car.  This  renders  a  further  con- 
cidcration  of  the  case  unnecessary,  and  ilisjudg- 
tnerU  of  the  Supreme  Court  cf  the  District  of 
€Mununa  i$  oMrmed. 
True  copy.    Test: 

James  H.  McKenney,  Clerk,  Sup.  Coiirt,  U.  S. 


UNITED  STATES,  Apf4.. 

V. 

GEORGE  E.  WHITE. 

122  US  647 
TVaetiee-^deflcieney  in  Vie  rewrd. 

This  oourt  dfemlraes  the  appeal  from  a  decree  dls- 
tnteiDcr  a  bill,  filed  by  the  appellant  in  the  court  be- 
low to  vacate  and  cancel  a  patent  issued  to  the  ap- 
pellee for  IfiO  acres  of  land  in  California,  because  it 
does  not  appear  from  the  record  that  the  premisos 
In  question  exceed  $5,000  in  value. 
[No.  274.1 
Diemiseed  May  S,  1887. 

APPEAL  from  the  Circuit  Courtof  the  United 
Stotes  for  the  District  of  California. 


Reported  below,  9  Saw^.  125. 

Mr,  O.  A*  JenluB,  MteHar-Oen,,  for 


lant. 


appel- 


Mr.  Janiea  K.  Redlnc^on,  for  appellee: 

An  appeal  will  be  dismissed  when  it  does  not 
appear  by  the  record  or  otherwise  that  the  value 
of  the  matter  in  dispute  exceeds  $5,000. 

Parker  v.  MorriU,  106  U.  8.  1,  2  (27:  72). 

No  considerations  as  to  the  forms  of  the  ob- 
jection enter  into  the  question.  Whenever  and 
however  the  facts  appear,  the  case  will  be  dis- 
missed. 

Jiiehmond  v.  Milwaukee,  62  U.  S.  21  How. 
60-82,  891  (16:  72,  60);  Johneon  v.  WiUcins,  116 
U.  S.  892  (29:  671);  8,  C.  118  U.  S.  228  (ante, 
«10). 

Even  when  the  parties  are  silent  or  the  record 
Is  so  framed  as  to  give  a  colorable  jurisdiction, 
the  court  will,  upon  its  own  motion,  dismiss 
the  case. 

Webfter  y.  Buffalo  Int.  Co,  110  U.  S.  886(28: 
172);  Boumian  v.  Chicago  d  N,  W,  B,  Co,  116 
U.  S.  611  (29:  502). 

And  although  a  defect  in  Jurisdiction,  appar- 
ent in  the  record,  may  be  cured  by  affidavits, 
yet  the  showing  must  be  made  before  the  argu- 
ment; and  a  case  will  neither  be  continued  nor 
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reinstated  to  give  an  opportunity  to  produce 
them. 

Bueh  V.  Parker,  9  U.  8. 6  Cranch,  287  (8: 108); 
Biehmond  y.Milwaukee,&nd  Johnson  y,  Wilkins, 
supra.. 

Per  Curiajiit 

On  consideration  of  the  transcript  of  the  reo> 
ord,  it  not  appearing  to  the  court  that  the 
amount  in  controversy  exceeds  the  sum  of 
$5,000,  the  cause  is  dismissed  for  the  want  of 
Jurisdiction. 


OEOROB  0.  McCOY,  AppL, 

FREDERICK  NELSOST. 

«ee  8.  a  Beporter*s  ed.  484-488D 

PBUents-'-dsmurrer  to  biU  for  iitfHnffemsnt-^ 
failure  to  show  grounds  of  dedsian — answers 
to  hypothetical  olffeetions  to  the  bitt-'-jurisdiO' 
Hon  in  equity. 

Upon  appeal  from  a  decree  sostaininff  a  demurrer 
to  a  bill  for  the  infringement  of  letters  patent  No. 
25499^  for  an  **  Improvement  in  boots.**  this  oourt 
not  beinff  furnished  with  a  oopr  of  the  opinion  of 
the  oourt  below,  nor  with  any  brief  or  argument 
for  appeUee,  and  this  court  being  without  Knowl- 
edge of  the  grounds  of  said  oourt^s  decision*  it  is 
heuU  that  the  bill  is  entuely  sufficient  to  put  the 
defendant  upon  his  answer;  and  that  the  patent 
having  been  issued  fifteen  months  before  the  bill 
was  file  1,  and  having  nearly  sixteen  years  then  to 
run.  and  the  blU  aUeging  that  the  public  has  gen- 
erally acknowledged  and  acquiesced  in  the  validity 
of  the  patent,  and  that  the  invention  has  been  put 
in  practice  by  the  plalntUT,  and  has  been  of  great 
utUitj,  it  WR8  not  neoeisary  to  show  a  recovery  at 
lavr,  to  warrant  jurisdiction  in  equity,  for  an  in- 
junction and  an  account. 

[No.  265.] 
Argued  April  8$,  1887,    Decided  May  8,  1887. 

APPEAL  from  the  Chmiit  Court  of  the  United 
States  for  the  District  of  Colorado.    Be- 
tersed,  Bemanded, 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court 
Mr.  Lei^h  Robinson,  for  appellant. 
No  counsel  appeared  for  appellee. 

Mr,  Justice  Blatchford  delivered  the  opin- 
ion of  the  court: 

This  is  a  bill  in  equity,  filed  in  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Colorado,  by  George  C.  McCoy  against  Fred- 
erick Nelson,  for  the  infringement  of  letters 
patent  of  the  United  States,  No.  254993,  grant- 
ed to  McCoy,  March  14,  1882,  for  an  "  im- 
provement in  boots."  The  bill  sets  forth  a 
copy  of  the  patent,  and  of  its  specification  and 
drawings,  at  length.  The  defendant  interposed 
a  general  demurrer  to  the  bill,  for  want  of 
equity,  specifying  no  grounds  of  demurrer. 
The  court  sustained  the  demurrer  and  entered 
a  decree  dismissing  the  bill,  from  which  the 
plaintiff  has  appealed. 

We  are  not  furnished  with  a  copy  of  any 
opinion  of  the  circuit  court,  nor  with  any  brief 
from  the  appellee,  and  the  case  was  not  orally 
arj^ed  on  nis  {Mut.  We  are  left  therefore 
without  information  as  to  the  grounds  upon 
which  the  demurrer  was  sustain^. 
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The  bill  Alleges  that  the  plaintiff  "is  the 
(triginal  and  first  inventor  of  a  new  and  useful 
improvement  and  invention  in  boots,  which  are 
fully  and  particularly  described  in  the  letters 
patent  hereinafter  mentioned,  and  which  had 
not  been  known  or  used  before  his  said  inven- 
UoD."  It  then  sets  out  that  he  applied  for  and 
obtained  the  patent.  The  patent  states,  on  its 
face,  that  he  has  applied  for  a  patent  "  for  an 
alleged  new  and  useful  improvement  in  boots, 
a  description  of  which  invention  is  contained 
in  the  specifications,  of  which  a  copy  is  hereto 
annexed  and  made  a  part  hereof."  The  patent 
grants  to  him,  his  heirs  or  assigns,  for  seven- 
teen years  from  its  dnte,  "  the  exclusive  right 
to  make  and  vend  the  said  invention  through- 
out the  United  States  and  Territories,"  The 
specification  states  that  he  has ' '  invented  a  new 
and  improved  boot,  of  which  the  following  is  a 
full,  clear  and  exact  description."  It  savs: 
"  The  object  of  my  invention  Is  the  production 
of  a  boot  of  novel  and  improved  construction, 
[486]  as  hereinafter  described  and  claimed."  It  re- 
fers to  seven  figures  of  drawings  whidh  accom- 
pany the  specification,  one  of  which  "  is  a  per- 
spective view  of  my  improved  boot."  It  states 
that  "the  sole  and  heel  of  the  boot  are  of  ordi- 
nary form,  and  the  upper  and  counter  may  be 
secured  to  the  sole  by  any  of  the  well  known 
and  common  means."  It  then  d^cribes  the 
vamp,  the  (quarters  which  form  the  leg,  the 
mo<ie  of  sewing  the  quarters  together,  the  nooks 
and  boles  for  lacing  and  the  lacing  device,  and 
the  strip  secured  over  the  front  seam,  and  the 
leather  tongue  which  closes  the  opening  in 
front  in  the  main  material  of  the  leg  and  is  it- 
self secured  to  the  leg  pieces  or  quarters  and 
the  vamp.  The  dain  is  as  follows:  '*  Having 
thus  described  my  invention,  I  claim  as  new, 
and  desire  to  secure  by  letters  patent,  the  here- 
in described  boot,  consisting  of  the  vamp  B. 
the  quarters  d,  sewed  together  in  the  back  and 
a  short  distance  in  front  from  the  top  di  .vn, 
and  provided  with  the  hooks  s,  holes  t ,  and  a 
suitable  lacing  device,  the  strip/,  secured  over 
the  said  front  seam,  and  the  tongue  G,  secured 
to  the  said  leg  pieces  and  vamp,  substantially 
asset  forth."  The  bill  then  alleges,  that  the 
plaintiff  was  and  is  the  owner  of  tiie  patent; 
that  he  has  invested  and  expended  large  sums 
of  money  for  the  purpose  of  carrying  on  the 
business  of  making  and  selling  boots  contain- 
ing the  invention;  that  the  invention  has  been 
of  great  utility;  that  boots  were  made  accord- 
ing to  it,  and  containing  it,  and  sold  by  him, 
to  the  mat  advantage  of  the  public;  that  the 
public  have  generally  acknowledged  and  acqui- 
esced in  the  validity  of  the  pat^t  and  in  his 
rights;  that  the  defendant  has  manufactured, 
used  and  vended  to  others  to  be  used,  boots  con- 
taining and  embracing  .the  invention,  in  the 
District  of  Colorado,  without  the  license  of  the 
plaintiff,  and  in  violation  of  his  rights,  and  in 
{nfringement  of  the  patent,  with  full  knowl- 
edge of  those  rights,  and  to  the  injury  of  the 
plaintiff,  whereby  he  has  been  and  still  is 
bdng  deprived  of  profits  which  he  other- 
wise would  have  obtained;  and  that  the  de- 
fendant lias  made  and  sold  laree  quantities 
of  said  boots,  and  is  still  encaged  m  selling  the 
■ame,  and  has  a  la^  quantity  thereof  on  hand, 
which  he  is  offering  for  sale,  and  has  made 
lailge  profits  from  aach  sales.  The  bill  prays 
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for  an  answer  on  oath;  and  that  the  defendant  14^71 
may  account  for  and  pay  to  the  plaintiff  the  ^        * 
profits  acquired  by  the  deiendant,  and  the  dam- 
ages suffered  by  the  plaintiff,  from  the  unlaw- 
ful acts  of  the  defendant    It  also  prays  for  an 
injunction. 

Groping  in  the  dark  and  grappling  with 
shadows,  we  are  unable  to  peroeive  the  objec- 
tion to  this  bill.  The  brief  of  the  appellant 
does  not  state  upon  what  groundit  is  undei^ 
stood  the  court  below  preceded.  If  it  be  sug- 
gested that  the  claim  of  the  patent  is  for  the 
boot  described,  and  that  the  bill  merely  al- 
leges that  the  defendant  has  made,  used  and 
sold  boots  containing  and  embracing  the  inven- 
tion covered  by  the  patent,  instead  of  alleein^ 
that  the  defendant  has  made,  used  and  sold  the 
invention  or  the  patented  boot,  we  are  of  opin- 
ion that  there  is  no  force  in  the  objection.  If 
the  boot  made,  used  and  sold  by  the  defend- 
ant is  not  a  boot  consisting  substantially  of  the 
parts  mentioned  in  the  claim  of  the  patent,  it 
does  not  infringe  the  patent,  and  is  not,  in 
Judgment  of  law,  a  boot  containing  and  em- 
bracing the  invention,  in  the  language  of  the 
bilL  Although  the  claim  of  the  patent  is  a 
claim  to  the  aescribed  boot,  consisting  of  the 
elements  specified,  the  in vention  patented  is  an 
"  improvement  in  boots,"  as  stated  in  the  pa- 
tent,and  any  boot  which  contains  that  improve- 
ment, according  to  the  terms  of  the  claim,  in- 
fringes the  patent  and  is  a  boot  containing  and 
embracing  tne  invention  patented.  The  bill  is 
entirely  sufficient  to  put  the  defendant  upon 
his  answer,  and  the  rights  of  the  parties  will  be 
properly  and  adequatdy  adjusted  in  the  further 
proceedings  in  the  cause.  The  bill  is  in  accord- 
ance with  approved  precedents,  and  is  in  the 
usual  form. 

The  patent  having  been  issued  fifteen  montha 
before  the  bill  was  filed,  and  having  nearly  six- 
teen years  then  to  run,  and  the  bill  aUeginr 
that  the  public  have  generally  acknowlcdgca 
and  acquiesced  in  the  validity  of  the  patent,  and 
that  the  invention  has  been  put  in  practice  b^ 
the  plaintiff,  and  has  been  of  great  utility,  it 
was  not  necessarjr  to  show  a  recovery  at  law,  to 
warrant  jurisdiction  in  equity,  for  an  injunc- 
tion and  an  account  Boot  v.  B.  Co.  105  U.  S. 
189,  205  [26:  975,  981].  1 433 , 

T7ie  decree  of  the  Cireuit  Oourt  it  retened^and  *-        * 
the  ease  ie  remanded  to  that  court,  with  a  direc- 
tion to  take  euch  further  proceedinge  ae  thaU  be 
in  conformity  with  this  opinion. 

Trueoopy.   Test:  _  _ 

James  H.  MoKenney,  CSerk  Sapu  Omit,  U.  &. 


FRANCES  E.  LAWRENCE,  AppL  and  I^fi  [634] 
in  Err., 
9. 
MORGAN'S    LOUISIANA   AND   TEXAS 
RAILROAD   AND  STEAMSHIP    COM- 
PANT;  ROBERT  R  TODD,  Trustee,  ahd 
MINOS  T.  GORDY.  Sheriff. 

(Bee  8.  GL  Beporter^  ed.  6M-68r4 

Bemo9al  ^  caume^-appUeation  for  irifuneiiom 
to  etay  prooeedinge  in  a  etate  ceurt—remo^at 
htfore  grant  ^^--praeiieo^Louitiana  Chde» 

L  A  cause  arisina  upon  a  petition  for  an  tnJiuMW 
tlonto  stay  prooeedlngs  in  a  state  oourt  cannot  b^ 
removed  before  thesxant  of  the  Injunction. 
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2l  In  the  cage  prcBonted  the  aUowanoe  of  the  In- 
junctioii  by  the  oterk  of  the  state  court  does  not 
appear  to  have  been  authorised  by  law,  and,  under 
ttie  circumstanoes,  the  case  Is  to  be  treated  as  hav- 
iDff  been  remoyed  to  get  an  Injunction,  and  not 
after  one  had  been  granted. 

[No.  261.] 
Submitted  April  gl,JS87.  Ikcided  May  S,  1887. 

APPEAL  from  and  error  to  the  Circuit  Court 
of  the  United  States  for  the  Eastern  District 
of  Louisiana.    J^rmed . 

The  history  aua  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Mr.  B.  R.  Forman»  for  plaintiff  in  error 
and  appellant: 

The  cases  of  Bondurantv.  Watson,  103  U.  8. 
281  (26:447).  and  Kern  v.  ffuidekoper,  103  U.  S. 
485  (20:854),  seem  conclusiTe  of  the  only  ques- 
tion in  the  case,  and  that  the  judge  below  erred 
in  remanding  the  case. 

Mr.  Hennr  J-  Leovy*  for  defendants  in  er^ 
xor  and  appeUees. 

Mr.  Ohyf  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

This  is  an  appeal  under  section  5  of  the  Act 
of  March  8, 1875.  cha]).  187, 18  Stat,  at  L.  470, 
from  an  order  of  the  circuit  court  remanding  a 
suitor  proceeding  which  had  been  removed 
Irom  a  state  court  The  record  shows  that  a 
Jierifadas  had  been  issued  out  of  the  19th  Ju- 
dicial District  Court  for  the  Parish  of  St.  Mary, 
Liouisiana,  on  a  Judgment  in  that  court  at  the 
suit  of  Robert  Todd,  Trustee,  against  Robert 
B.  Lawrence,  under  which  certain  lands  daimed 
by  Mrs.  Frances  E.  Lawrence,  a  citizen  of  New 
Jersey,  had  been  seized  and  advertised  for  sale 
on  the  second  of  June,  1888,  by  Minos  Gordy, 
[635]  the  Sheriff  of  the  county.  The  Judgment  had 
been  assigned  to  Morgan's  Louisiana  and  Texas 
Railroad  and  Steamship  Company,  a  Louisiana 
corporation;  and  on  the  81st  of  May,  1888,  Mrs. 
JLawrence  caused  to  be  prepared  what  is  called 
in  the  practice  of  the  courts  of  Louisiana,  a  "pe- 
tition of  third  opposition,"  to  be  filed  in  the  19th 
Judicial  District  Court  of  the  Parish  of  St 
Hary,  to  restrain  Todd,  the  Trustee,  the  Rail- 
road Company,  and  the  Sheriff  from  selling  the 
pfoperty  under  the  seizure,  claiming  it  as  her 
own.  This  is  a  proceeding  authorized  by  the 
Ck)de  of  Practice  of  Louisiana  (arts.  805,  896): 
but  it  must  be  had  in  the  court  which  rendered 
the  judgment  in  virtue  of  which  the  seizure 
has  been  effected.  Art.  897.  The  petition  was 
▼erifled  by  the  oath  of  Mrs.  Lawrence  May  81, 
and  in  her  affidavit  she  stated  "that  Hon.  T.  S. 
Goods,  the  Judge  of  the  19th  Judicial  District 
in  and  for  the  Parish  of  St.  Mary,  is  tbsent 
from  said  parish."  A  bond  was  also  eii^cuted 
on  the  same  day,  such  as  the  Code  of  Practice 
required  in  case  of  the  allowance  of  an  iniuno- 
tion,  and  at  the  foot  of  the  petition,  as  printed 
in  the  record,  is  the  following: 

"Considering  the  allegations  and  prayer  of 
the  foregoing  petition,  it  is  ordered  that  the 
third  opposition  of  the  plaintiff  be,  and  is  here- 
by, allowed  to  be  filed,  and  that  an  order  and 
writs  of  iniunction  issue,  as  prayed  for,  on 
plaintiff  giving  bond  and  security,  according  to 
law,  in  the  amount  equal  to  one  half  of  the  clum 
imder  which  the  seizure  enjoined  was  made. 

"Qranted  at  Franklin,  Parish  of  St  Mary, 
this  81st  day  of  May,  A.  D.  1883. 

"(Signed)  J.  B.  Vbrdim,  Jr.,  Olerk.*' 
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All  these  papers  were  filed  with  the  c)^k  of 
the  19th  Judicial  District  Court  on  the  first  of 
June,  and  also  the  following: 

"Parish  op  St.  Maby,  1  June,  1883. 

"I  hereby  accept  service  of  the  foregoing  pe- 
tition and  writ  of  iniunction  herein  prayed  for, 
and  waive  service  of  citation  on  me  in  the  prem- 
ises." 

"(Signed)  M.  T.  Gordt,  BheHff.'^ 

The  record  also  shows  a  petition  by  Mrs.  Law-  [636] 
rence  to  the  judge  of  that  court,  setting  forth 
that  she  had  '*sued  out  of  your  honorabte  court 
a  third  opposition,  coupled  with  a  writ  of  in- 
junction," for  the  purpose  of  restraining  the 
sale  under  the  seizure,  as  above  stated,  and  pray- 
ing for  the  removal  of  such  suit  to  the  Circuit 
Court  of  the  United  States  for  the  Eastern  Dis> 
trict  of  Louisiana,  on  account  of  the  citizenship 
of  the  parties,  she  being  a  citizen  of  New  Je]> 
sey  and  all  the  defendants  citizens  of  Louisiana. 
At  the  foot  of  this  petition,  as  printed  in  the 
record,  is  the  followmg: 

"On  the  pleadings  and  proceedings  herein, 
and  on  the  petition  and  bond  filed  herein  by 
plaintiff,  Mrs.  Frances  E.  Lawrence,  under  the 
provisions  of  the  Acts  and  laws  of  the  United 
States  to  regulate  the  removal  of  causes  from 
state  courts,  and  for  other  purposes,  and  on  mo- 
tion of  counsel  of  petitioner  m  said  case  and 
the  foregoing  petition,  it  is.  ordered  that  the  se- 
curity offered  by  Mrs.  Frances  E.  Lawrence, 
plaintiff  therein;  to  wit,  Townsend  Lawrence, 
be  approved,  and  that  the  state  court  proceed 
no  further  in  the  cause,  and  that  this  cause  be 
removed  into  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  the  State  of 
Louisiana  next  to  be  held  in  said  district. 

"Dated  this  1st  of  June,  1888. 
"(Signed)  F.  S.  Qooim,  Judge." 

The  petition  for  removal  and  this  order  were 
filed  with  the  clerk  of  the  court  on  the  second 
of  June.  On  the  5th  of  November  followinff, 
the  suit  was  entered  in  the  circuit  court,  and, 
on  the  20th  of  March,  1884,  the  defendants 
moved  that  it  be  remanded.  This  motion  was 
heard  April  5, 1884,  and  granted  April  7.  From 
the  order  to  that  effect  this  appeal  was  taken. 

Section  720  of  the  Revised  Statutes  provides 
that  "The  writ  of  injunction  shall  not  be  grant- 
ed by  any  court  of  the  United  States  to  stay 
proceedings  in  kblj  court  of  a  State,  except  in 
cases  where  such  mjunctionmay  be  authorized 
by  any  law  relating  to  proceeaings  in  bank- 
ruptcy;" and,  in  Bandwrant  v.  Wateon,  108  U. 
S.  288  [26:450],  which  was  a  suit  removed  from  1637] 
a  state  court  on  the  application  of  the  defend- 
ant after  an  injunction  staying  proceedings  in 
the  state  court  for  his  benefit  had  been  granted, 
it  was  said:  "If  Watson  had  filed  his  petition 
for  injunction  in  the  state  court,  and  before  it 
was  allowed  had  petitioned  for  a  removal  of 
the  cause  to  the  circuit  court,  with  the  design 
of  applying  to  tliat  court  for  his  injunction,  the 
objection  to  the  right  of  removal  would  have 
force.  That  would  have  been  an  evasion  of  the 
statute."  Such  clearly  is  this  case.  The  peti- 
tion for  removal  was  filed  by  the  party  who 
brought  the  suit;  and  there  is  nothing  whateverin 
the  record  to  show  that  the  in  juncnon  he  asked 
for  was  ever  granted  hy  the  court  ixr  anv  judge 
thereof  prior  to  the  removal.  The  affidavit  of 
Mrs.  Lawrence  shows  that  the  Judge  was  ab- 
sent from  the  parish  at  the  time  the  order  which 
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li  In  Ito  nand  itaied  by  fhe  clerk  pnrporu  to 
hATO  iMn  giaDtaa;  and  we  have  been  referred 
to  no  statute  or  Judicial  deddon  in  Louisiana 
authorizing  the  clerk  to  make  such  an  order  in 
the  absence  of  the  Judge.  Under  the  circum- 
stances, therefore,  the  case  is  to  be  treated  as 
having  been  taken  to  the  circuit  court  to  get  an 
injunction,  and  not  after  one  had  been  granted. 
This,  we  have  no  hesitation  in  saying,  cannot 
be  done;  and,  without  deciding  whether,  under 
any  circumstanoes,  a  proceeding  such  as  thia 
was  in  the  state  court  can  be  removed  to  a  dr- 
cuit  court,  ««  qglrm  ih4  order  to  remand. 

AffirmetL 

Tntboovj.  Test: 

James  H.  MoEennej,  Olerk  8ui>.  Ckmrt.  U.  8. 


PENINSULAR  IP^N  COMPANY  bt  al., 

AppU., 

•• 

ANDROS  B.  STONIi. 

(See  8.  GL  Beporter*B  ed.  S8i-dB8.) 

JuriHlieHonr^ioindor  ofpartiea  having  dUUnei 
interoiU  to  oftforcea  common  oUig(Uion—^U' 
iionMp    eoiii  on  appeaL 

1.  Where  sereral  parties  whose  interestB  are  dto- 
ttnot  joiD  In  a  prooeedinff  to  enforce  an  obligation 
ivhioh  is  oommon  to  all,  the  court  will  not  distlD' 


ifiilsh  the  oaae.  aa  respects  jurisdiction  depending 
ontheoitlaenBhipofthepac  '      ^  '     ^^^^ 

they  are  comiwlJed  to  unite. 


Dip  of  toe  parties,  from  one  in  whtoh 


2.  This  court  reverses  the  decree  of  the  court  be- 
low at  the  costs  of  the  appellants,  whose  duty  it  was 
to  make  the  jurisdiction  appear. 
[No.  2290 
Avffuod April  18, 18S7.  After argumenthy coun- 
ulfor  appeUanti,  the  oouti  deeUned  to  hear^ir- 
ther  argument.    Decided  May  f  ,  1887. 

APPBAL  from  tbeCircuit  Court  of  theUnited 
States  for  the  Southern  District  of  Iowa, 
Enstem  Diyision.     Revereed,  Remanded, 
The  case  is  sufficiently  stated  by  the  court 
Mem-c.  Andrew  Howell  andlr.  A.  Under- 
^eood,  for  appellants. 
J/r.  Jamee  H,  Andereon,  for  appellee. 

Mr.  Chief  Justice  Walie  deUT«red  the  opin- 
ion of  the  court. 

This  is  an  appeal  from  a  decree  dismissing 
the  bill  in  a  suit  in  equity  begun  by  certain  cit- 
izens of  Michigan  and  Samuel  M.  Carpenter, 
Charles  Wason,  and  Leander  M.  Hubby,  dti- 
fens  of  Ohio,  against  Androe  B.  Stone,  a  dti- 
fon  of  New  York,  the  St  Louis,  Keokuk  and 
Northwestern  Railway  Company,  an  Iowa  cor- 
poration, the  Chicago,  Burlington  and  Quincy 
Hailroad  Company,  an  Dlinois  corporation,  and 
Dan.  P.  Eels,  a  atizen  of  Ohio,  to  bring  the 
defendants  Stone  and  Eels  to  an  accounting 
under  a  certain  contract  made  by  Stone  with 
the  complainants  and  others,  br  which  he  was 
to  Durchase  the  property  of 'the  Mississippi 
Valley  and  Western  Railway  Comnany,  about 
to  be  sold  under  a  decree  of  foredosuie,  and 
1 632]  hold  the  same  in  trust  for  such  of  the  holders 
of  the  bonds  recured  by  the  foreclosed  mort- 
gnge  as  should  surrender  their  bonds  to  him  Air 
use  m  paying  the  purchase  money,  and  con- 
tribute such  further  soma  in  cash  «  should  be 
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necessary  to  enable  him  to  meet  tbeoUigattona 
of  his  bid  at  the  sale.  According  to  the  allq^- 
tions  of  the  bill  the  defendant  £els  became  a 
trustee  of  the  proceeds  of  a  sale  of  the  piir^ 
chased  property,  made  by  Stone  for  the  benefit 
of  the  parties  in  interest,  which  he  has  misap- 
propriated and  claims  to  hold  in  connection 
witiP  Stone,  adversely  to  the  eomphiinanta  and 
others  in  lil^e  interest.  The  character  of  the 
controversy  is  such  that  all  the  citizens  of  Ohio, 
who  are  parties  to  the  suit,  cannot  be  placed  on 
one  side  so  as  to  give  the  circuit  court  jurisdio- 
tion,  under  the  construction  which  was  given 
the  second  section  of  the  Act  of  March  8, 1875, 
chap.  187,  18  Stat,  at  L.  470,  in  the  Bemooal 
Caeee,  100  U.  8.  457  [25:5881,  the  first  secUon 
beinff  the  same  as  the  secona  so  far  as  this  ques- 
tion is  concerned. 

In  BtrawbridgeY,  Owrtief,  7  U.  S.  8  Cranch, 
267  [2:485],  decided  in  1806,  it  was  held: 
"Where  the  interest  is  joint,  each  of  the  per- 
sons concerned  in  that  interent  must  be  compe- 
tent to  sue,  or  liable  to  be  sued  in  those  courts." 
"But,"  it  was  added,  "the  coiut  does  not  mean 
to  give  an  opinion  in  the  case  where  several 
parties  represent  several  distinct  interests,  and 
some  of  those  parties  are,  and  others  are  not» 
competent  to  sue,  or  liable  to  be  sued,  in  the 
courts  of  theUnited  States."  In  JV«t0  Orieane 
V.  Winter,  14  U.  S.  1  Wheat  91  [4:44],  decid- 
ed in  1816,  a  suit  had  been  brought  in  the  Dia- 
trict  Court  for  the  District  of  Louisiana  by  the 
heirs  of  Elisba  Winter,  deceased,  to  recover 
possession  of  certain  lands  under  an  alleged 
grant  from  the  Spanish  Government.  One  of 
Uie  plaintiffs  could  sue  in  the  courts  of  the 
United  States,  but  the  others  could  not,  and 
the  question  ojMurisdiction  in  the  district  court 
was  raised.  OnitfJuetiec  Marshall,  in  deliver- 
ing the  opinion  of  the  court,  after  referring  to 
what  had  beendedded  in  StrawMdge  v.  Ourtiet, 
said:  "  In  thia  case  it  baa  been  doubted  wheth- 
er the  parties  might  elect  to  sue  jointly  or  ser- 
erally.  However  this  nuiy  be,  having  elected 
to  sue  jointly,  the  court  is  incapable  of  distin- 
guishing their  case,  so  far  as  respecta  juriedie- 
tion,  from  one  in  which  they  were  compelled  to  r  assi 
unite."  It  was  consequently  held  that  the  dia-  ^  ^ 
trict  court  had  no  Jurisdiction,  and  ita  lodg- 
ment was  reversed.  This  rule  has  been  adhered 
to  steadily  ever  since:  Bameg  ▼.  BcUtimore,  78 
U.  S.  6Wall.287  [18:^;  OoalOo.Y.  Blatd^ford, 
78  U.  S.  11  WiOl.  174  [20:180];  Sewinp  Machine 
Ckuee,  85  U.  S.  18  WalL  574  {21:918];  and  in 
removal  cases,  under  section  2  of  the  Act  of 
1875,  it  baa  uniformly  been  applied,  unless 
there  is  a  separable  controversy.  Remaeal 
Caeee  \eupra\\  Blake  v.  McKim,  103  U.  8. 888 
[26:563];  j^  y.  RuMe,  104 U.  8.  407  [26^828] 
and  numeroua  cases  since. 

In  the  present  case  the  righta  of  each  and  all 
of  the  parties  dopend  on  the  alleged  contract 
with  Btone,  and  although,  as  bdween  them- 
selves, they  have  aepaiate  and  distinct  interesta. 
the^  Join  in  a  aoit  to  enforce  an  obligation 
which  ia  common  to  alL  There  is  but  a  sinsrle 
cause  of  action,  and  while  all  the  comnlalnanta 
need  not  have  Joined  in  enforcing  it,  they  haw 
done  ao,  and  this»  under  the  nik  la  Nem  Or- 
teane  y.  Winter  [siipra],  controls  the  Jurisdic- 
tion. It  is,  therefore,  a  suit  to  which  citizena 
of  Ohio  are  parties  en  one  side,  and  a  dtizen  of 
Ohio  a  party  on  the  other,  with  interesu  ao 
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oonflicting  that  the  relief  prayed  cannot  be  had 
without  keeping  them  on  opposite  sides  of  the 
matter  in  dispute.  It  follows  that  the  circuit 
court  was  without  Jurisdiction,  and  could  not 
tender  a  decree  dismissing  the  bill  on  its  merits. 
For  this  reason  the  decree  must  be  reversed 
(ConHnental  Ins.  Co,  y.  BAoads,  119  U.  S.  289 
[ante,  880],  and  cases  there  cited);  but  as  the  er- 
ror is  attributable  to  the  present  appellants, 
whose  duty  it  was  to  make  the  jurisdiction  ap- 
pear, the  reversal  will  be  at  their  costs  in  this 
court.  Everhart  v.  HunUmUe  Female  CoUege, 
120  U.  B.  228  [ante,  628]. 

Tlte  decfiBe  ie  reversed  and  the  eatue  remanded, 
with  directions  to  dismiss  the  bitt  for  want  of 
jurisdiction,  and  without  pr^fudiee. 
True  copy.   Teat: 

James  H«  MoKcDiiey,  Clerk,  Sup.  Oourt,  U.  8. 


I]         ALFRED  ROBINSON,  Pff.  in  Err.. 

JOHN  ANDERSON  et  ai.. 

(Bee  8.  C.  Reporter's  ed.  60^^24.) 

Jurisdiction—section  6,  Act  cf  1876— determina- 
tion from  entire  pleadings — Muciean  grant — 
boundaries, 

1.  The  circuit  court  cannot  bo  required  to  keep 
jurisdiction  of  a  suit  simply  because  the  complaint 
or  declaration  makes  a  case  arisinAr  under  the  Gon- 
atitutlon,  laws  or  treaties  of  the  united  States  if, 
from  the  entire  pleadings,  it  appean  that  the  aver- 
mento  making  such  a  case  are  Immaterial,  and  es- 
pecially If  they  were  evidently  made  **  for  the  pur- 
pose of  ereatinir  a  case  **  ooarnlzable  by  said  court 

2.  In  the  case  presented  It  seems  doubtful  whether 
the  complaint  Itself  makes  a  case  cognisable  by  the 
drcuit  court,  as  the  rights  of  the  complainant  ap- 
pear to  depend  merely  on  the  boundanes  of  a  cer- 
totai  Mexican  giant  confirmed  and  patented  by  the 
United  States. 

[No.  281.] 
Submitted  April  18, 1887.  Decided  May  g,  1887. 

rr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  California.    4^ 
firmed. 
The  case  Is  suiBciently  stated  by  th9  court. 
Mr.  Ifc  D.  Latimer,  for  plaintiff  in  error. 
No  counsel  appeared  for  defendants  in  error. 

Mr.  Chief  JusticeWtdte  delivered  the  opin- 
ion of  the  court: 

This  is  a  writ  of  error  sued  out  under  section 
5  of  the  Act  of  March  8, 1875,  diap.  187, 18 
Stat,  at  L.  470,  for  the  review  of  an  oraer  of  the 
circuit  court  dismissing  a  suit  brought  bj  Rob- 
inson, a  citizen  of  California,  against  other  cit- 
IseDB  of  the  tame  State,  for  want  of  Jurisdiction. 
The  claim  on  the  part  of  the  plaintiff  in  error 
Is  that  upon  the  face  of  the  complaint  it  appears 
that  the  suit  is  one  arising  under  the  Constitu- 
tion or  laws  or  treaties  of  the  United  States. 
^nd  that  conaequentlj  the  circuit  court  had 
jurisdiction  bj  reason  of  the  subject  matter  of 
5231  ^^  action;  but  on  examination  we  find  that,  ac- 
-*  cordine  to  the  plidntiff's  own  showing  in  his 
complunt,  his  ri^ts  all  depend  on  the  bound- 
aries of  the  Rancno  Los  Bolsas.  mnted  by  the 
Mexican  Government  to  Manuel  Nieto.and  con- 
firmed and  patented  to  his  representatives  bv 
the  United  States  under  the  Act  of  March  8, 
1861,  chap.  41,  9  Stat,  at  L.  681,  "to  ascertain 
•21  U.  S.  U.  S..  Book  80. 


and  settle  the  private  land  claims  in  the  State 
of  California. "  Primarily  these  boundaries  de- 
pend on  the  description  of  the  land  granted  as 
found  in  the  patent  issued  under  the  decree  of 
confirmation,  and  it  nowhere  appears  that 
either  the  Constitution  or  any  law  or  treaty  of 
the  United  States  is  involved  in  this. 

It  is  true  that  in  the  complaint  the  plaintiff 
alleges  that  the  several  defendants  claim  to  be 
the  owners  of  parts  of  the  Rancho  Santiago  de 
Santa  Ana,  adjoining  the  Rancho  Los  iSdlssa 
on  the  east,  granted  by  the  Mexican  Govern- 
ment to  Antonio  Yorba  in  1810,  and  confirmed 
and  patented  by  the  United  States  to  Bernard 
Yorba  and  o^ers  in  1856;  and  that,  if  the 
ranchos  overlap,  the  title  of  the  defendants  is 
the  best,  because  the  grant  of  the  Rancho  San- 
tii^  de  Santa  Ana  is  the  oldest  and  has  pre- 
cedence. He  also  alleges  that  the  defendants 
daim  "that  they  are  'third  persons'  aa  to  whom 
the  patents  of  Los  Bolsas  are  not  conclusive 
under  the  Act  of  "  1861,  just  referred  to,  and 
there  are  also  some  allegations  as  to  the  author- 
ity of  the  Commissioner  of  the  General  Land- 
Office,  under  the  hiws  of  the  United  States,  to 
order  a  resurvey  of  the  Rancho  Santiago  de 
Santa  Ana,  which  had  been  once  surveyed  so 
as  to  exclude  the  premises  in  dispute.  Many  of 
the  defendants  answered,  denying  that  they 
were  in  possession  of  any  portion  of  the  premis- 
es in  dispute,  and  others  claiming  that  they 
were  in  possession  "by  and  with  the  consent  of 
plaintiff  made  and  given  todefendants  by  plaint- 
iff's agent,  R  J.  J^ortham,  on  or  about  the 
—  day  of  June,  1882,  and  not  otherwise." 
Others  dairo  to  be  in  possession  "in  severalty 
under  and  by  virtue  of  written  contracts  for 
the  conveyance  of  said  several  tracts  of  land 
*  *  *  by  the  said  plaintiff  to  said  defendants." 
None  ol^  the  defendants  in  their  answers  claim 
title  under  the  grant  of  the  Rancho  Santiago  de 
Santa  Ana. 

Upon  the  pleadinss  the  court  dismissed  the 
suit,  evidently  for  the  reason  that  it  did  not 
"really  and  substantially  involve  a  dispute  or 
controversy  within  the  Jurisdiction"  of  that 
court.  Such  was  the  dear  duty  of  the  court 
under  the  Act  of  1 876,  unless  from  the  questions 
presented  by  the  pleadings  it  distinctly  appeared 
that  some  right,  title,  privilege  or  immumt)r, 
on  which  the  recovery  aepended,  would  be  oe- 
feated  by  one  construction  of  the  Constitution 
or  some  kw  or  treaty  of  the  United  States,  or 
sustained  by  an  opposite  construction.  6iar- 
»n  V.  Ifew  York,  116  U.  8.  267  f29:  890]. 

Even  if  the  complaint,  standine  by  itself, 
made  out  a  case  of  jurisdiction,  which  we  dc 
not  decide,  it  was  token  away  aa  soon  as  tli 
answers  were  in,  because  if  there  was  jurisdic 
tion  at  all  it  was  by  reason  of  the  averments  hi 
the  complaint  as  to  what  the  defenses  against 
the  title  of  the  plaintiffs  would  be;  and  these 
were  of  no  avail  as  soon  as  the  answers  were 
filed  and  it  was  made  to  appear  that  no  such 
defenses  were  relied  on.  The  circuit  court  can- 
not be  required  to  keep  jurisdiction  of  a  suit 
simply  because  the  averments  in  a  complaint  or 
declaration  make  a  case  arising  under  the  Con- 
stitution, laws,  or  treaties  of  the  United  States, 
if « when  the  pleadings  are  all  in,  it  appears  that 
these  averments  are  immaterial  In  the  determi- 
nation of  the  matter  really  in  dispute  between 
the  parties,  and  especially  if,  as  here,  they  were 
04  1021 
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eyidently  made  "for  the  purpose  of  creating  a 
case"  cognizable  by  the  circuit  court,  when 
none  in  fict  existed.  The  proyision  in  section 
5  of  the  Act  of  1876,  requinng  the  circuit  court 
to  proceed  no  further,  and  dismiss  the  suit 
when  it  satisfactorily  appeus  that  "such  suit 
does  not  really  and  substantially  involve  a  dis- 

Site  or  controversy  properly  within"  its  juris- 
ction,  applies  directly  to  this  c^se  as  it  stands 
on  the  pleaidings.  The  answers  show  that  the 
case  made  by  tho  complaint  was  fictitious 
and  not  real.  The  defendants  either  disclaim 
all  interest  in  the  land,  or  claim  title  under  and 
not  adverse  to  that  of  the  plaintiff. 
The  order  dUmisging  the  case  U  affirmed. 
True  copy.   Test: 

James  H.  McKenney,  CQerk,  Sup.  Ooort,  U.  8. 


[558]      METROPOLITAN  RAILROAD  COM- 
PANT,  Plff.  in  Err., 

V, 

HAMILTON  A.  MOORE,  by  Next  Friend. 

(See  8.  a  Beporter*8  ed.  66^-975.) 

Practice— Supreme  Court  cf  D,  C. — appeals 
flwneptcial  tooeneral  termr—coMtrucHon  cf 
etaiute^'HnsujfieierU  evidene^'-^ieeretitm, 

1.  Under  section  772,  R.  S.  of  the  Distxlot  of  Oo- 
lumbla.  every  order,  judgment  or  deoree,whioh  in- 
volves the  merits  of  the  action  or  prooeedinffi  may 
be  the  subject  of  an  appeal  from  the  Specialiothe 
General  Term  of  the  Supreme  Oourtof  the  District 
of  Columbia. 

2.  It  is  immaterial  whether  a  motion  for  ajiew  trial, 
baaed  on  the  ground  that  the  verdict  is  againat  the 
weight  of  evidence,  ia  within  section  804  as  a  motion 
to  set  aside  a  verdict  *^or  insufficient  evidence." 
This  court  ia.  however,  of  opinion  that  such  motion 
la  within  aaid  aection,  and  that  the  worda  ^inauffl- 
oient  evidence**  apply  to  insufficiency  of  fact  aawell 
aa  of  law. 

8.  The  legal  diaoretlon  of  the  Supreme  CX>urt  of  the 
Diatrict  or  Oolumbia,  whether  sifting  at  special  or 
general  term,  in  granting  or  denying  motiona  to  set 
aaide  verdicts  and  grant  new  triaia,  ianot  by  law  aub- 
mitted  to  the  review  of  thia  court.  But  this  court 
holda,  in  the  case  presented,  that  the  plaintiff  in  er- 
ror was  entitled  by  law  to  hiive  that  discretion  ezer- 
eiaed  by  said  court  at  general  term,  the  order  ap- 
pealed from  having  denied  hla  motion  for  a  new 
trial,  on  the  ground  that  the  verdict  was  against 
the  weight  of  the  evidence. 

4.  The  provisiona  of  the  Act  of  March  8. 1868,  ea- 
tabliahing  the  Supreme  Oourt  of  the*Dietriot  of  Oo- 
lumbia, with  its  Special  and  Geneifal  Terms,  which 
was  taken  from  the  legiaUtlon  of  New  York  In 
aubetantially  the  same  language,  are  to  be  con- 
strued in  the  sense  in  which  they  were  then  under- 
stood in  the  system  from  which  they  were  taken. 

[No.  247.] 
Argued  April  XI,  1887.     Decided  May  2, 1887. 

IN  ERROR  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia.    Bevened,  Bemanded. 
The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Mesert.  Nathaniel  Wilson  and  Walter 
D.  Davldg^e,  for  plaintiff  in  error. 

Meetre.  nank  T.  Browidnff  and  Wil- 
liam F.  Mattin^ly,  for  defendant  in  error. 

Mr,  JutUee  Matthews  delivered  the  opin- 
ion of  the  court: 

This  an  action  at  law.  brought  by  the  de- 
fendant in  error,  in  the  Supreme  Court  of  the 
Distria  of  Columbia,  against  the  plaintiff  in 
lOtt 


error,  to  recover  damages  for  personal  injuries 
alleged  to  have  been  caused  by  the  negligence 
of  the  defendant's  servants  in  the  management 
of  its  cars  while  running  upon  a  street  railroad 
in  the  City  of  Washington.  On  thr  siial  of  the 
cause,  and  after  the  testimony  for  »ee  piainim 
was  closed,  the  defendant  asked  the  court  to 
instruct  the  Jury  that,  upon  the  testimony  of- 
fered in  behalf  of  the  plaintiff,  he  was  not  en- 
titled to  recover.  This  was  refused  and  an 
exception  taken.  The  jury  returned  a  verdict 
in  favor  of  the  plaintiff  for  $5,000,  on  which 
Judgment  was  rendered.  The  defendant  thero 
upon  filed  a  motion  for  a  new  trial  en  the  fol- 
lowing grounds:  (I)  because  the  verdict  was 
against  tne  weight  of  evidence;  (2)  because  the 
verdict  was  against  the  instructions  of  the 
oourt;  (8)  because  the  damages  awarded  by  the 
Jury  were  excessive;  and  a£o  upon  exceptions 
taken  at  the  trial 

The  record  then  shows  the  following  pro- 
ceedings: '*The  motion  for  a  new  trial  com- 
ing on  to  be  heard  upon  the  pleadings,  the  tes- 
timonv  and  the  ruling  of  the  court,  asset  forth 
in  said  pleadings  and  m  thesteno^phic  report 
filed  herewith  and  marked  Exhibit  A,  which 
said  report  coniains  all  the  testimony  in  the  case 
and  the  rulings  of  the  court,  the  same  is  hereby- 
overruled;  and  from  the  order  of  the  court  over- 
ruling said  motion  the  defendant  hereby  ap- 
peals to  the  court  in  general  term.  And  there- 
upon the  defendant,  by  its  said  attorney^ 
tenders  to  the  court  here  its  biUs  of  exception  to 
the  rulings  of  the  court  on  the  trial  of  this  case^ 
and  prays  that  they  may  be  duly  signed,  sealed, 
and  made  a  part  of  the  recora  now  for  then» 
which  is  done  accordingly."  The  bills  of  ex- 
ception state  the  rulings  of  the  court  during  the 
progress  of  the  trial  with  the  evidence  applica- 
ble thereto,  and  Exhibit  A,  referred  to  in  the 
order  of  the  court  ovemilinf  the  motion  for  a 
new  trial,  sets  out  in  full  all  uie  testimony  in  the 
case. 

The  record  then  shows  the  proceedings  and 
judgment  on  the  appeal  in  the  general  term,  a» 
follows:  "Now  again  come  here  as  well  the 
plaintiff  as  the  defendant,  by  their  respective 
attorneys;  whereupon,  it  appearing  to  the  coiirt 
that  the  order  of  the  court  below  overruling  the 
motion  for  a  new  trial  on  a  case  stated,  upon 
the  ground  that  the  verdict  of  the  Juiy  was- 
against  the  weight  of  evidence,  is  not  an  order 
from  which  an  appeal  lies  to  this  court;  and  it 
also  appearing  to  the  court  that  the  defendant's 
exceptions  to  the  admissibility  of  evidence  and 
to  the  rulings  and  instructions  of  the  court  were 
not  well  taken,  the  said  appeal  is  hereby  dis- 
missed, and  the  motion  for  a  new  trial  on  ex* 
ceptions  is  now  overruled,  and  the  Judgment  of 
the  court  is  affirmed,  with  costs." 

The  defendant  below  sued  out  the  present 
writ  of  error.  The  assignment  of  error  relied 
on,  and  the  only  one  we  nnd  it  necessary  to  con- 
sider, is  that  the  court  in  general  term  refused 
to  entertain  the  appeal  from  the  action  of  the 
court  at  special  term,  overruling  the  motion  for 
a  new  trial,  so  far  as  it  was  based  on  the  ground 
that  the  verdict  of  the  jury  waa  against  the 
weight  of  evidence,  because  it  was  not  an  order 
from  which  an  appeal  lies  from  the  special  to 
thegeneral  term  of  the  court 

The  opinion  of  the  court,  which  is  sent  up> 
with  the  record,  expreasly  conmders,  discusses^ 
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and  decides  all  the  questions  arising  on  the  bills 
of  exception;  but  no  reason  is  given  for  that 
part  of  the  judgment  refusing  to  consider  the 
appeal  so  far  as  it  rested  upon  th '}  order  of  the 
oourt  at  special  term,  overruling  the  motion  for 
a  new  trial,  based  on  the  ground  that  the  ver- 
dict of  the  Jury  was  against  the  weight  of  evi- 
dence. It  was  said  in  argument  at  the  bar  that 
this  was  because,  a  few  weeks  before,  in  the  case 
[562]  of  SUwart  v.  BUiott,  2  Mackey,  807.  decided 
March  18, 1888,  the  Supreme  Courtof  the  Dis- 
trict of  Columbia  had  ^ven  a  carefully  con- 
sidered opinion  concemme  the  very  point  in 
controversy.  It  was  decided  in  that  case  that 
the  right  of  appeal  on  motions  for  a  new  trial 
from  the  special  to  the  general  term  was  given 
only  in  three  cases:  (1)  where  the  motion  is  based 
on  exceptions  taken  during  the  progress  of  the 
trial;  f2)  where  the  verdict  has  Decn  rendered 
upon  insufScient  evidence;  and  (8)  for  excessive 
damages.  It  was  also  decided  that  a  verdict 
against  the  weight  of  evidence  cannot  be  said  to 
be  a  Yerdict  upon  insufficient  evidence;  the 
term  "insufficient  evidence,"  in  section  804  of 
theRevised  Statutes  of  the  District  of  Columbia, 
being  construed  as  meaning  evidence  not  suffi- 
cient in  law  to  support  a  verdict  It  therefore 
held  that  a  motion  for  a  new  trial,  because  the 
verdict  was  against  the  weight  of  evidence,  is 
]ett  by  the  statute  entirely  within  the  discretion 
of  the  Judge  at  special  term  trying  the  case, 
and  that  no  appeal  lies  from  his  determination 
to  the  general  term. 

The  sections  of  the  Revised  Statutes  of  the 
United  States  relating  to  the  District  of  Co- 
lumbia, aifectinff  the  question,  are  as  follows: 

"Sec.  763.  The  several  ^eral  terms  and 
special  terms  of  the  circmt  courts,  district 
courts,  and  criminal  courts,  authorized  by  law, 
are  declared  to  be,  severally,  terms  of  the  Su- 
preme Court  of  the  District  of  Columbia;  and 
Uie  Judgments,  decrees,  sentences,  orders,  pro- 
ceedings, and  acts  of  the  general  terms,  special 
terms,  circuit  courts,  district  courts,  and  crim- 
inal courts  rendered,  made,  or  had,  are  and 
shall  be  deemed  Judgments,  decrees,  sentences, 
orders,  proceedings,  and  acts  of  the  supreme 
court;  but  nothing  contained  in  this  section 
shaU  affect  the  right  of  appeal,  as  provided  by 

law. 

«««««« 

"Sec,  772.  Any  partr  aggrieved  by  any  or- 
der. Judgment,  or  decree,  made  or  pronounced 
at  any  special  term,  may,  if  the  same  involve 
the  merits  ot  the  action  or  proceeding,  appeal 
therefrom  to  the  general  term  of  the  supreme 
court,  and,  upon  such  appeal,  the  general  term 
1 563]  shall  review  such  order,  Judement,  or  decree, 
and  affirm,  reverse,  or  modity  the  same,  as 
shall  be  just. 

"Sec.  800.  Nonenumerated  motions  in  all 

suits  and  proceedings  at  law  and  in  equity  shall 

flist  be  heard  and  determined  at  spedal  terms. 

Suits  in  equity,  not  triable  by  Jury,  shall  also 

be  heard  and  determined  at  special  terms.   But 

the  iustice  holding  such  special  term  may,  in 

his  discretion,  order  any  such  motion  or  suit  to 

be  heard,  in  the  first  instance,  at  a  general  tenn. 
«  «  «  «  « 

"Sec.  806.  If,  upon  the  trial  of  a  cause,  an 
exception  be  taken,  it  may  be  reduced  to  writ- 
ing at  the  time,  or  it  may  be  entered  on  the 
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minutes  of  the  Justice  and  afterward  settled  in 
such  manner  as  may  be  provided  by  the  rules 
of  the  court,  and  then  stated  in  writing  in  a 
case  or  bill  of  exceptions,  with  so  much  of  the 
evidence  as  may  be  material  to  the  questions  to 
be  raised;  but  such  case  or  biU  of  exceptions 
need  not  be  sealed  or  signed. 

"  Sec.  804.  The  Just&  who  tries  the  cause 
may.  in  his  discretion,  entertain  a  motion,  to  be 
made  on  his  minutes,  to  set  aside  a  wwdict  and 
grant  a  new  trial  upon  exceptions  dr  for  in- 
sufficient evidence,  or  for  excessive  damages; 
but  such  motion  shall  be  made  at  the  same  term 
at  which  the  trial  was  had. 

"  Sec.  805.  When  such  motion  is  made  and 
heard  upon  the  minutes,  an  appeal  to  the  gen- 
eral term  may  be  taken  from  the  decision,  in 
which  case  a  bill  of  exceptions  or  case  shall  be 
settled  in  the  usual  manner. 

"  Sec.  806.  A  motion  for  a  new  trial  on  a 
case  or  bill  of  exceptions,  and  an  application 
for  Judgment  on  a  special  verdict,  or  a  verdict 
taken  subject  to  the  opinion  of  the  court,  shall 
be  heard  in  the  first  instance  at  a  general  term." 

The  construction  given  by  the  court  below 
to  section  804  of  the  Revised  Statutes  is  that  it 
does  notJimit  "the  range  of  reasons  for  which 
the  new  trial  might  w  granted  by  the  Judge 
who  heard  the  cause;"  but  that  "The  only  pur- 
pose of  the  enumeration  in  the  section  was  to  r|r||4i 
designate  the  cases  in  which  an  appeal  might  i^^**J 
be  iSken  to  tbe  general  term  from  the  order  of 
the  trial  Justice  refushiff  a  new  trial;  and  this 
enumeration  constituteof  an  effective  limitation 
of  the  right  of  appeal  to  the  three  cases  men- 
tioned; viz.,  where  the  motion  has  been  urged 
either  'upon  eaooeptioni,  or  for  iruuffleient  evi^ 
donee,  or  for  exeeaive  danuigei,'  In  no  other 
case  was  an  appeal  to  be  allowed."  JSiewart  v. 
miioU,  2  Mackey,  807,  818. 

But  this  construction  of  the  statute  overlooks 
the  operation  and  effect  of  section  772.  By 
that  section  an  appeal  will  lie  from  the  special 
to  the  general  term  from  any  order.  Judgment 
or  decree,  "if  the  same  involve  the  merits  of 
the  action  or  proceeding."  Certainly,  motions 
for  a  new  trial  upon  grounds  other  than  those 
recited  in  section  804  are  included  in  this  de- 
scription. A  motion  may  be  made  to  set  aside 
a  Yodict  and  grant  a  new  trial  on  the  ground 
tiiat  the  verdict  is  against  law,  or  against  the 
instructions  of  the  court,  or  for  newly  discov- 
ered evidence,  or  because  the  amount  is  less 
than  it  should  have  been  where  the  damages 
are  ascertainable  by  some  fixed  rule  of  law,  or 
for  misconduct  of  the  jury,  or  for  fraud  prac- 
ticed by  the  successful  party.  None  of  these 
cases  are  spedflcally  recited  m  section  804;  and 
yet,  if  we  adopt  the  construction  put  upon  that 
section  by  the  Supreme  Court  of  the  District  of 
Columbia,  no  appeal  can  be  had  from  the 
Judgment  of  a  special  term  in  anv  of  them,  al- 
though they  involve  the  merits  oi  the  action  or 
proceeding  as  completely  as  any  of  those  men- 
tioned in  section  804. 

It  is  the  evident  purpose  and  meaning  of  sec- 
tion 772  to  give  the  nghl  of  appeal  mm  the 
special  to  the  general  term  from  ever^  order. 
Judgment  or  decree  involving  the  ments  of  the 
action  or  proceeding.  There  is  nothing  in  the 
other  sections  referred  to  which  necessarilv 
limits  that  right;  and  any  construction  of  then 
language  whfcfa  has  thateffect  is  unwarranted. 

loss 


SXJPBBIOB  Ck>URT  OV  I'HB  UNITED  StaTBS 


058-578 


Their  object  is  not  to  specify  the  cases  in  which 
the  action  of  the  spedai  tenn  upon  motions  for 
a  new  trial  may  be  veviewed  on  appeal  by  the 
general  term.  Section  804  hj  itself  merely 
provides  that  the  Justice  who  tries  the  cause  at 
special  term  may»  in  his  discretion,  entertain 
or  refuse  to  entertain  a  motion  to  be  made  on 

[565]  his  minutes  to  set  aside  a  verdict  and  grant  a 
new  trial  for  the  grounds  therein  mentioned. 
If  he  entertains  the  motion  and  hears  it,  then 
by  section  806  an  appeal  will  lie  to  the  fl:eneral 
term  from  the  decision.  The  form  of  that  ap- 
peal is  by  means  of  a  bill  of  exceptions  or  case, 
which  snail  be  settled  in  the  usual  manner. 
Of  course,  if  the  ground  of  the  motion  for  a 
new  triid  is  for  inmzfficient  evidence,  or  for  ex- 
cessive damages,  the  bill  of  exceptions  or  case 
for  the  appeal  must  contain  a  statement  of  all 
the  evidence  offered  and  received  on  the  trial, 
because  it  most  bring  to  the  genera)  term  all  the 
material  necessary  to  enable  it  to  act  upon  the 
appeal  precisely  as  the  Judge  it  special  term 
acted  upon  the  motion.  If,  however,  the  Judge 
at  speciid  term  exercises  his  discretion  under 
secQon  804,  by  refusing  to  entertain  the  mo- 
tion for  a  new  trial  to  m  made  on  his  minutes, 
then  the  party  moving  for  the  new  trial  may, 
under  section  806,  predicate  his  motion  on  a 
case  or  bill  of  exceptions,  containing,  as  in  the 
former  instance,  all  the  evidence;  and  in  that 
event  the  motion  shall  be  heard  in  the  iiist  in- 
stance at  a  general  term. 

The  proper  conclusion  in  reference  to  mo- 
tions for  a  new  trial  upon  other  ^rounds  than 
those  specified  in  section  804  would  seem  to  be 
that  in  such  cases  the  Justice  who  tries  the 
cause  would  have  no  discretion  in  reference  to 
entertaining  them,  but  is  reouired  to  consider 
them  in  the  first  instance  of  course,  with  the 
right  of  appeal  to  the  general  term  from  his  ac- 
tion, as  provided  by  section  772.  Section  806 
mentions  the  cases  in  which  the  hearing  on  a 
motion  for  a  new  trial  shall  be  heard  in  the 
first  instance  at  a  general  term.  Section  804 
provides  for  cases  in  which,  according  to  the 
discretion  of  the  Justice  who  tries  the  cause,  the 
hearing  of  the  motion  may  be  had  before  him 
on  his  minutes  in  the  first  instance  at  a  special 
term.  Section  770  gives  authority  to  the  Su- 
preme Court  of  the  District  of  Columbia,  in 
General  Term,  to  "detennineby  role  what  mo- 
tions shall  be  heard  at  a  special  term,  as  non* 
enumerated  motions,  and  what  motions  shall 
be  heard  at  a  general  term  in  the  first  instance." 
This  power  of  discrimination  by  rule  is,  of 
course,  subject  to  the  statute^  provirions  con- 

[5661  ^i>^  ^  sections  800,804,  805  and  806;  but  in 
every  instance  the  order.  Judgment  or  decree, 
made  or  pronounced  at  any  special  term,  if  it 
involve  the  merits  of  the  action  or  proceeding, 
may  be  the  subject  of  an  appeal  to  the  general 
term  of  the  supreme  court  bv  virtue  of  section 
772.  Even  in  cases  of  motions  not  involving 
the  merits,  such  as  nonenumerated  motions, 
which  by  section  800  it  is  said  "shall  first  be 
heard  and  determined  at  special  terms,"  it  is 
also  provided  by  the  same  section  that  "the 
Justice  holding  such  special  term  may,in  his  dis- 
cretion, order  any  such  motion  or  suit  to  be 
heard  in  the  first  instance  at  a  general  term." 

It  may  be  said  that  this  construction  of  sec- 
tion 773  renders  section  806  superfluous.  If  the 
former  Section,  it  may  be  said,  secures  the  right 
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of  appeal  from  every  order  involving  the 
merits,  there  was  no  necessitv  in  section  805 
for  expressly  granting  it  in  the  cases  therein 
referral  to.  if  this  were  true,  it  could  not» 
we  think,  limit  the  operation  of  section  772. 
It  must  have  effect  according  to  its  expiess 
terms  and  evident  meaning;  and  a  reason  may 
be  found  for  the  introduction  of  section  806, 
as  intended,  by  wav  of  more  abundant  caution, 
to  exclude  a  possible  contrary  conclusion,  or 
to  show  that  the  appeal  must  oe  upon  a  bill  of 
exceptions  or  a  case. 

If  section  805  is  construed  to  limit  the  appeal 
to  the  general  term  to  the  particular  cases  men- 
tioned m  section  804,  it  may  with  equal  force 
be  contended  that  the  enumeration  of  the  par- 
ticular motions,  which  by  the  latter  section  the 
Justice,  at  special  term,  b  permitted  to  enter- 
tain, l^  a  neoessarv  implication  denies  to  him 
the  power  to  consider  motions  for  a  new  trial 
based  on  anj  other  reasons.  The  language  of 
the  section  is  that  the  Judge,  at  special  term, 
may  in  his  discretion  entertain  the  motions 
therein  specified.  No  other  section  professes 
to  confer  power  upon  the  court,  at  special  term, 
to  consider  motions  for  a  new  trial  of  any  other 
description.  Can  it  thence  be  inferred  that  no 
such  power  exists?  That  conclusion  is  rejected 
by  common  consent.  How  then  can  it  bo 
said  that  section  805,  which  recognizes  tbs 
right  of  appeal  only  in  the  cases  specified  in 
section  804,  b;y  implication  denies  it  in  every 
other?  It  might  more  plausiblv  be  argued 
that  all  oth«r  cases,  not  included  in  sections 
804  and  805,  are  within  the  provisions  of  sec- 
tion 806,  and  may,  in  the  first  instance,  be 
heard  at  a  general  term  in  the  form  of  a  esse  [567] 
or  bill  of  exceptions,  containing  the  necessary 
predicates  f  en-  their  support  But  the  only  con- 
sistent interpretation  to  be  placed  on  the  whole 
enactment  is  that  which  secures  the  right  of 
appeal,  under  section  772,  from  the  special  to 
the  general  term,  in  every  case  of  an  order. 
Judgment  or  decree  which  involves  the  merits 
of  the  action  or  proceeding,  and  which  is  not 
otherwise  specially  provided  for.  The  object 
of  sections  804  and  805  seems  to  be  to  provide 
for  a  special  class  of  cases,  in  which  discretion 
is  given  to  the  Justice,  at  speeial  term,  to  hear 
or  to  refuse  to  hear  motions  for  a  new  trial, 
providing,  in  the  first  case,  for  an  appeal  in  the 
usual  manner,  and  in  the  latter  case,  when  he 
refuses  to  hear  the  motion,  leaving  it  to  be 
heard,  under  section  806,  on  a  case  or  hill  of 
exceptions,  in  the  first  instance,  in  the  genenl 
term. 

Upon  this  view  of  these  statutory  provisiona, 
it  is  Immaterial  whether  the  motion  for  a  new 
trial  made  in  this  case,  so  far  asit  was  based  on 
the.ground  that  the  verdict  was  against  the 
weight  of  evidence,  is  embraced  by  section  804 
aa  a  motion  to  set  aside  a  verdict  for  insufficient 
evidence;  because,  if  it  is  not,  still,  as  we  have 
seen,  an  appeal  lies  by  virtue  of  section  772 
from  the  order  of  the  special  term  denyinr  the 
motion,  because  it  involved  the  merits  of  the 
action.  Nevertheless,  we  are  of  the  opinion 
that  the  proper  construction  of  section  804  em^ 
braces  a  motion  for  a  new  trial  on  tiie  ground 
that  the  verdict  is  against  the  weight  of  evi- 
dence,  as  being  withm  the  terms  "  for  hisufiS- 
dent  evidence,"  as  used  in  that  section. 

Upon  this  point,  the  Supreme  Court  of  ibm 
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Pistrict  of  Columbia,  in  Stefoart  v.  SUtcit,  2 
Mackey,  807,  815,  said:  "By  a  loose  uae  of 
language,  it  may  be  said  that  a  verdict  *  contrary 
to  the  evidence,'  or  '  against  the  weight  of  erf- 
dence/  was  rendered  upon  *  inefficient  evidenee;* 
and,  on  the  other  hand,  that  a  Terdict  upon  in- 
sufBcient  evidence  is  one  contrary  to  or  against 
the  weight  of  evidence.  But  we  are  dealing 
wiih  legal  expressions  in  their  technical  mean- 
ing; and  it  is  familiar  to  all  lawyers  that  evi- 
dence offered  to  a  jury  in  a  cause  has  a  twofold 
suiBciency,  i,  e,,  sufficiency  in  law  and  suffi- 
ciency in  fact;  that  of  its  sufficiency  in  law 
the  court  is  the  exclusive  judge;  its  sufficiency 

(668]  in  fact  is  a  question  exclusively  for  the  jury. 
The  court,  in  considering  the  legal  suffi- 
ciency of  the  evidence  to  sustain  the  case  of 
a  suitor,  or  to  establish  any  particular  fact 
essential  to  bis  reooveiy,  must  examine  the 
proof  with  respect  to  its  quality  and  quantity; 
and  this  determination  by  the  court  is  a  ques- 
tion of  law.  And  if  the  court  can  see  that  the 
proof  offered  is  of  such  a  character  and  volume 
that  it  might  well  satisfy  a  rational  mind  of  the 
truth  of  the  position  it  is  introduced  to  main- 
tain, then  it  is  declared  to  be  kgaUv  mffidont 
for  the  purpose;  and  it  must  be  submitted  to 
the  jury,  who  are  the  exclusive  Judges  of  its 
sufficiency  in  fad,  whether  others  may  differ 
from  them  in  their  conclusions  or  not  As  ex- 
pressed in  a  recent  decision  in  Maiyland,  fol- 
lowing numerous  familiar  cases,  'if  no  evidence 
Is  offered,  or  if  it  is  not  such  as  one  in  reason 
and  fairness  could  find  from  it  the  fact  sought 
to  be  established,  the  court  ought  not  to  submit 
the  lindinff  of  such  fact  to  the  jury.*  Oriffith 
▼.  Diffenaerfer,  60  Md.  466.  To  the  same  ef- 
fect is  the  language  in  40  N.  T.  Sup.  Ct. 
181,  Haipin  y.  R.  &  Co,:  '  If  there  is  no  con- 
flict, the  sufficiency  is  no  longer  a  question  of 
fact,  but  becomes  a  question  of  law  to  be  de- 
termined by  the  court'  It  is  to  this  legal  suf- 
ficiency that  the  statute  refers  when  it  authorizes 
the  appeal  to  this  court,  and  to  that  inquiry 
alone  lutve  we  the  right  to  address  an  examina- 
tion." 

The  oourt  in  the  same  opinion  uses  the  fol- 
lowing language  (p.  814):  "There  is  not  the 
slightest  desire  upon  our  part  to  circumscribe 
the  methods  by  which,  according  to  the  long 
established  practice  in  this  jurisdiction,  the  los- 
ing P&ity  may  apply  in  the  trial  court  for  a  new 
trial.  The  courts  of  justice  would  lose  much 
of  their  value  unless  this  mode  of  redress  against 
onjust  verdicts  was  tenaciously  preserved  by 
the  judge,  to  be  applied  in  his  discretion  where 
be  believed  the  jury  have  done  manifest  inlus- 
tice  by  returning  a  verdict  against  the  weight 
of  the  evidence. ' 

Wc  see  no  reason,  however,  for  supposing 
that  the  language  in  section  804,  '*  for  hisuffl- 
clent  evidence, ''^is  to  be  limited  to  evidence  in- 
aafflcient  in  point  of  law.    The  words  them- 

569]  aelves  do  not  import  any  distinction.  It  is  ad- 
mitted that  according  to  established  rules  of  pro- 
cedure in  such  cases,  it  is  customary  and  proper 
for  courts  of  justice,  sitting  in  the  trial  of  causes 
by  jury,  to  set  aside  verdicts  and  grant  new 
tnaM  In  both  classes  of  cases;  that  is,  where  the 
verdict  rests  upon  evidence  which  is  either  in- 
sufficient in  law  or  insufficient  in  fact.  Strictly 
speaking,  evidence  is  said  to  be  insufficient  in 
law  only  in  those  cases  where  there  is  a  total  ab- 
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sence  of  such  proof,  either  as  to  its  quantity  or 
kind,  as  in  the  particular  case  some  rule  of  law 
requires  as  essential  to  the  establishment  of  the 
fact.  Such,  for  instance,  would  be  the  case 
where  a  fact  was  attested  by  one  witness  only, 
when  the  law  required  two;  or  when  the  al- 
leged agreement  was  proven  to  be  verbal,  when 
the  law  required  it  to  be  in  writing.  In  such 
cases,  a  verdict  might  be  said  to  be  against  law, 
because  founded  on  insufficient  evidence.  In- 
sufficiency in  point  of  fact  mav  exist  in  cases 
where  there  is  no  insufficiency  in  point  of  law; 
that  is,  there  may  be  some  evidence  to  sustain 
every  element  of  the  case,  competent  both  in 
quantity  and  quality  in  law  to  sustain  it,  and 
yet  it  may  be  met  %  countervailing  proof  so 
potent  as  to  leave  no  reasonable  doubt  of  the 
opposing*conclusion.  This  is  illustrated  by  the 
case  of  Algeo  v.  Duncan,  89  N.  T.  818.  That 
was  an  action  upon  a  promissory  note,  and  the 
plaintiff's  prima faeie  case  was  fully  made  out; 
the  defense  arose  upon  a  plea  of  infancy,  which 
was  also  fully  proved,  there  being  no  evidence  to 
contradict  or  discredit  the  testimony  upon  that 
point,  and  yet  the  lury  returned  a  verdict  for 
the  plaintiff.  In  that  case  it  was  decided  that 
a  motion  to  set  aside  the  verdict  *'  for  insuffi- 
cient evid^ice"  was  properly  made  and  enter- 
tained. Judge  Woodruff,  deliverinj^  the  opin* 
ion  of  the  court,  said:  "  The  term  '  msufficient 
evidence,'  as  used  in  the  Code,  should  be  con- 
sideied  with  reference  to  the  actual  issue  upon 
which  the  jury  were  to  pass,  and  not  less  with 
reference  to  the  whole  state  of  the  case  made 
by  the  adverse  party.  Suppose  the  sole  Issue 
in  a  given  case  was  upon  a  plea  of  release. 
The  defendant,  having  the  affirmative  of  that 
issue,  produces  and  proves  a  release  under  the 
hand  and  seal  of  the  plaintiff,  and  the  latter 
gives  no  evidence  in  avoidance  of  the  release 
sufficient  to  warrant  the  submission  of  any 

auestion  to  the  jury,  and  yet  the  jury  find  for 
le  plaintiff.  It  is  true  that  such  a  verdict 
would  be  against  the  defendant's  conclusive 
evidence,  but  it  is  equally  true  that  such  a  ver- 
dict is  without  any  sufficient  evidence." 

So  upon  the  whole  evidence  in  the  case  the 
testimony  in  support  of  the  cause  of  action,  or 
of  the  defense,  may  be  so  slight,  although' com^ 
petent  in  law,  or  the  preponderance  again^  it 
may  be  so  convincing,  that  a  verdict  may  be 
seen  to  be  plainly  unreasonable  and  unjust 
In  many  cases  it  might  be  the  duty  of  the  court 
to  withdraw  the  case  from  the  jury,  or  to  direct 
a  verdict  in  a  particular  way;  and  yet,  in  oth- 
ers, where  it  would  be  proper  to  submit  the 
case  to  the  jury,  it  might  become  its  duty  to 
set  aside  the  verdict  and  grant  a  new  trial. 
That  obligation,  however,  is  the  result  of  a  con- 
clusion of  fact,  and  in  such  cases  the  ground  of 
the  ruling  is  that  the  verdict  is  not  supported 
by  sufficient  evidence,  because  it  is  against  the 
weight  of  the  evidence.  Therefore  it  was  said 
by  this  court  in  BandaU  v.  Baltimore  d  0,  R, 
A  Oo.  109  U.  S.  478  [27:  1008]:  "It  is  the  set- 
tled law  of  this  court  that  when  the  evidence 
given  at  Uie  trial,  with  all  inferences  that  the 
jury  could  justifiably  draw  from  it,  is  insuffi- 
cient to  support  a  verdict  for  the  plaintiff,  so 
that  such  veidict,  if  returned,  must  be  set  aside, 
the  court  is  not  bound  to  submit  the  case  to  the 
Jury,  but  may  direct  a  verdict  for  the  defend* 
ant"    In  many  cases,  therefore,  the  evidence 
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The  eeotfona  of  the  Bevised  Statutes  relating 
to  the  District  of  OolumUa  under  consideTar 
tion,  it  is  admitted,  were  taken  substantiaUy 
from  the  New  York  Oode  of  Procedure  of  1851, 
1852;  and  it  is  admitted,  also,  that,  by  the  con- 
struction placed  upon  the  language  contained 
in  section  804 17  the  courts  of  iTew  York,  it 
indudes  motions  to  set  aside  a  verdict  against 
the  wd|^t  of  eridence,  as  within  the  phrase 
"  for  imniffldent  evidence. "  This  was  the  very 
point  determined  in  the  case  just  referred  to,  of 
Ak^  y.  Dunocm,  89  N.  Y.  818,  andinifeDem- 
oldY.  WaUer,  40  N.  Y.  551.  The  Supreme 
Ck>urt  of  the  I>i8trict  of  Ck)lumbia,  however,  in 
Stewart  v.  EUiatt,  ubi  ntpra,  declined  to  follow 
[571]  these  decisions  of  the  ^ew  York  Ck)urt8,  be- 
cause they  construed  the  Code  of  Procedure  of 
that  State  so  as  to  conform  to  the  previous  well 
established  practice  in  that  State;  and  it  was 
hdd  that  hi  the  District  of  Columbia  the  case 
was  widely  different,  because  priorto  the  adop- 
tion of  these  provisions  in  the  Act  of  Congr^ 
the  well  established  practice  m  the  District  of 
Columbia  was  that  which  had  always  been  in 
force  in  the  State  of  Maryhmd.  The  argument 
was  that  in  that  State  the  giantlDg  or  refusal  of 
a  motion  for  a  new  trial  was  a  matter  resting  in 
the  discretion  of  the  court,  and  could  not  be 
ground  for  a  writ  of  error  or  appeal;  and  ttiat, 
consistently  with  that  previous  practice,  sec- 
tions 804  and  805  must  be  construed  strictly,  so 
as  to  limit  the  appeal  originating  in  them  to  the 
canes  particularly  mentioned. 

The  language  of  the  court  in  StetooH  v.  El- 
liott, vbinipra,  on  this  point  is:  "This  well 
settled  practice,  existing  here  when  the  Act  of 
March  8, 1868,  was  passed,  sdiould  only  be  con- 
sidered as  changed  bv  that  Act  to  the  extent 
dearly  indicated  by  its  terms;  and  no  latitude 
of  construction  can  be  allowed  in  the  interpre- 
tation of  a  statute  framed  in  derogation  of  com- 
mon-law prindples.  As  was  said  by  the  court 
in  the  case  hi  24  Howard  (Pr.)  211,  AUffro  y. 
Duncan,  before  referred  to,  it  is  a  safe  rule  to 
apply  the  former  practice  and  interpret  the  ob- 
scurities and  defidences  of  the  Code  by  the 
li^t  of  that  practice." 

But  the  Act  of  March  8. 1868,  "  To  reorgan- 
ize the  courts  hi  the  District  of  Columbia  and 
for  other  purposes,"  12  Stat,  at  L.  762,  was  the 
introduction  Into  the  District  of  Columbia  of  a 
new  organization  of  its  judicial  system.  It  es- 
tablished a  sinffle  court,  to  be  oUled  the  Su- 
peme  Court  01  the  District  of  Columbia,  hav- 
ing general  jurisdiction  In  law  and  e(]uity.  It 
Sve  to  that  court  the  same  jurisdiction  as'was 
en  possessed  and  exerdsed  by  the  Circuit 
Court  of  the  District  of  Columbia,  and  to  the 
justices  of  the  new  court  the  powers  and  juria- 
diction  of  the  judges  of  the  circuit  court  It 
also  gave  to  each  of  the  justices  of  the  court 

Sower  to  hold  a  District  Court  of  the  United 
tates  for  the  District  of  Columbia,  with  all  the 
powers  and  jurisdiction  of  other  District  Courts 
of  the  United  States;  and  also  to  hold  a  criminal 
court  for  the  trial  of  all  crimes  and  offenses 
[572]  aridng  within  the  District,  with  the  same  pow 
ers  and  huisdiction  as  was  then  possessed  and 
exercised  by  the  Criminal  Court  of  the  District 
of  Columbia.  All  the  courts,  therefore,  previ- 
ously existing  in  the  District  of  Columbia,  as 
1026 


separate  and  independent  tribunals,  having  spe- 
cial and  diverse  jurisdictions,  were  consoMdated 
into  the  new  Supreme  Court  of  the  District  of 
Columbia.  The  arrangement  of  that  court,  for 
purposes  of  convenience  and  dispatch  of  busi- 
ness, into  general  and  special  terms,  was  taken 
from  the  syirtem  long  previoudv  established  and 
known  in  the  State  of  New  ^rk  in  reference 
to  its  supreme  court;  and,  for  the  purpose  of 
determining  the  relation  of  the  sponal  to  the 
general  term,  the  Act  of  Consress  of  March  8, 
1868,  adopted  the  provisions  nom  the  legisla- 
tion of  New  York  incorporated  into  the  seo- 
tions  of  the  Revised  Statutes  now  under  oonsi^ 
eratioD. 

Instead  of  construing  these  new  statutory 
provisions  in  the  lieht  <n  the  jurisprudence  of 
Maryland  previously  prevailing  in  the  District 
in  roFerence  to  this  subject,  we  think  that  when 
Congress  reoisanized  the  judicial  system  of  the 
District,  by  abolishing  the  old  courts  and  by 
estabHahing  the  present  Supreme  Court  of  tlie 
District,  with  its  Cteneral  and  Spedal  Terms, 
and  adopted  them  from  the  legislation  of  New 
York  in  substantially  the  same  language,  these 
provisions  are  to  be  construed  in  the  sense  in 
which  they  were  understood  at  the  time  in  that 
system  from  which  th^  were  taken.  In  other 
words,  we  think  that  Congress  adopted  for  this 
purpose  the  law  of  New  York  as  it  was  under- 
stood m  New  York.  MeDonaid  v.  Htn^,  110 
U.  S.  619  [28:269]. 

It  follows,  therefore,  that  the-previous  prac- 
tice of  the  courts  of  Maryland,  and  the  decis- 
ions of  the  Supreme  Court  of  the  United  States 
in  reference  to  writs  of  error  to  and  appeals 
from  the  former  Circuit  Court  of  this  District, 
are  not  entitied  to  the  wdght  which  was  given 
to  them  by  the  Supreme  Court  of  the  District 
of  Columbia  in  Stuart  v.  BUiatt,  viH  tupra, 
and  in  thefar  judgment  in  this  case.  It  is  true 
that  motions  to  grant  a  new  trial,  upon  the 
ground  that  the  verdict  is  against  the  wdght  of 
the  evidence,  are,  in  a  certun  sense,  addressed 
to  the  discretion  of  the  court,  and  can  be  more 
satisfactorily  dealt  with  by  the  judge  who  tried 
the  cause  and  who  had  the  opportunity  of  see- 
ing the  witnesses  and  heanng  them  testify. 
And  this  furnishes  one  of  the  reasons  whv  or- 
dinarily a  writ  of  error  or  an  i^pealwill  not 
lie  for  the  purpose  of  revising  and  controlling 
the  exercise  of  that  discretion  by  an  appdlate 
tribunal;  yet  in  some  of  the  States  a  contrary 
practice  prevails,  and  a  writ  of  error  is  author- 
teed  to  bring  up  for  review  the  proceeding  and 
judgment  of  an  inferior  court,  on  which  it  may 
be  assigned  as  an  error  in  law,  upon  a  biU  of 
exceptions  setting  forth  the  whole  evidence,  that 
the  court  bdow  erred  in  not  granting  a  new 
trial  because  the  ver^ct  was  against  the  weight 
of  the  evidence.  Sudi  a  practice  in  the  appel- 
late courts  of  the  United  States  is  perhaps  for- 
bidden by  the  Seventh  Amendment  to  the  Con- 
stitution of  the  United  States,  declaring  that 
"No  fact  tried  by  a  jury  shall  be  othmwise  re- 
examined in  any  court  of  the  United  States  than 
according  to  the  rules  of  the  common  law.** 
But  that  rule  is  not  applicable  as  between  the 
Spedal  and  General  Terms  of  the  Supreme 
Court  of  .the  District  of  Columbia  as  now  organ- 
ized. The  appeal  from  the  spedal  to  the  gen- 
eral term  is  not  an  appeal  from  onecourt  to  an* 
other,  but  is  simply  a  step  in  the  proTreas  of 
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the  cause  during  it8  pendency  in  the  same  court 
The  supreme  court  sitting  at  special  term  and 
the  supreme  court  sitting  In  the  general  term, 
though  Uie  judges  may  differ,  is  the  same  tri- 
bonid.  It  u  quite  true,  neTsrUieless,  that  the 
judge  sltthDig  at  special  term,  on  the  trial  of  a 
cause  by  a  jury,  u,  from  the  nature  of  the  case, 
better  qualified  (because  he  sees  the  witnesses 
and  hears  them  testify),  to  judge  whether  the 
▼erdict  is  warranted  by  the  evidence,  than  other 
iudges,  even  of  the  same  court,  who  are  called 
in  to  decide  the  same  question  upon  a  report  of 
the  testimony  in  writing;  and  where  the  ques- 
tion comes  up  in  general  term,  on  an  appeal, 
all  proper  allowance' will  be  made,  in  its  con- 
sideration, for  that  difference,  and  its  due  weight 
ffiven  to  the  order  of  the  Judge  at  si>ecial  term 
a^yinff  the  motion. 

The  oifflcultv  in  the  way  of  a  satisfactory 
Judgment  on  the  appeal  Is,  therefore,  not  to  be 
considered  as  insuperable;  in  fact,  it  applies 
equally  to  the  case  of  motions  for  a  new  trial 
based  on  the  ground  that  the  damages  allowed 
by  the  Terdict  are  ezcessive,  which  presents 
purely  a  question  of  fact,  not  determiiuible  by 
any  fixed  and  certain  rule  of  law.  It  will  ap- 
ply also  in  many  cases  where  the  ground  of  the 
motion  Is  that  the  verdict  is  not  sustained  by 
evidence  sufficient  in  law,  for  in  one  aspect  that 
may  involve  questions  of  fact.  That  would  be 
a  proper  form  of  motion  in  cases  where,  al- 
though there  is  some  testimony  to  support  the 
conclusion,  it  is  so  slight  that  the  judj^  trying 
the  case  would  be  le^ly  justified  in  mstruct- 
ing  the  jury  to  return  a  verdict  the  other  way; 
and  although  in  such  cases  it  is  said  to  be  a 
<;[uestion  of  law,  it  nevertheless  involves  an  es- 
timate on  the  part  of  the  court  of  the  force  and 
efilcacy  of  the  evidence. 

It  is  our  opinion,  therefore,  that  the  Supreme 
Court  of  the  District  at  General  Term  erred  in 
dismissing  the  appeal  from  the  order  at  special 
term  denying  the  motion  for  a  new  trial,  on  the 
ground  that  the  verdict  was  against  the  weight 
of  evidence.  It  should  have  entertained  and 
considered  the  appeal  on  that  ground. 

It  is  urged  in  ariapunent,  however,  that  the 
error  did  not  prejudice  the  plaintiff  in  error, 
because  the  court  necessarily  passed  upon  the 
same  matter  in  considering  ana  sustaining  the 
ruling  of  the  court  at  special  term  in  refusing 
to  instruct  the  jury  to  return  a  verdict  in  favor 
of  the  defendant  upon  the  evidence  offered  bv 
the  plaintiff:  but  the  question  arising  on  this 
ruling,  and  that  on  the  motion  for  a  new  trial 
at  the  conclusion  of  the  whole  evidence,  were 
not  identical.  It  might  well  be  that  on  the 
plaintiff's  evidence  there  was  a  case  sufficiently 
made  out  to  submit  to  the  jury,  while  on  the 
whole  testimony  it  might  fairly  be  a  question 
whether  the  verdict  was  not  against  the  weight 
of  the  evidence,  in  that  sense  which  would  jus- 
tify the  court  in  srantin^  a  new  trial.  Of 
course  nothing  we  have  said  in  this  opinion  is 
to  be  construed  as  indicating  any  rule  of  decis- 
ion in  such  cases,  or  is  intended  in  the  least  to 
narrow  the  province  of  the  jury  as  the  proper 
tribunal  for  determining  questions  of  tact  in 
trials  at  common  law.  The  relation  of  the  court 
to  the  jury,  together  constituting  the  appointed 
tribunal  for  the  administration  of  the  law  in 
such  cases,  Is  regulated  by  fixed  and  settled 
maximaL  The  legal  discretion  of  the  Supreme 
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Court  of  the  District,  whether  sitting  at  general 
or  special  term,  in  granting  or  denymg  motions 
to  set  aside  verdicts  and  grant  new  tnals,  is  not  by 
law  submitted  to  the  review  of  this  court.  The 
only  point  in  judgment  here  is  that  the  plaintiff 
in  error  was  entiued  by  law  to  have  tnat  dis- 
cretion exercised  by  the  supreme  court  at  gen- 
eral term,  and  that  that  court  committed  an 
error  of  law  in  refusing  to  consider  his  app«il 
from  the  order  at  special  term  denying  his  mo- 
tion for  a  new  trial,  based  on  the  ground  that 
the  verdict  was  against  the  weight  of  the  evi- 
dence. 

FcT  this  error,  ths  JudffmetU  of  the  SupretM 
Oowrt  of  the  Dietrict  of  CMunAia  at  Cfeneral 
Term  ierevereed,  and  the  ea/uee  remanded,  with 
direetione  to  take  further  proceeMnge  therein  in 
eonformity  mth  thie  opinion. 

Oruecopy.   Test: 

Jamea  H.  MoEenney,  Clerk,  Sup.  Oourti  U.  8. 
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ners  as  Thb  McGowak  Pump  Co.,  Plffe,  in 
Brr, 

V. 

AMERI0AI9  PRESSED  TAN  BARE  COM- 
PANY. 

09ee  8. 0.  Beporter*8  ed.  675-600.) 

Contract  for  ths  eonetruetion  of  maehinerj^ — 
breach— partnereTiip-Higeney—delay-^modifl' 
cation  of  contract — counterclaim — recoupment 
— eetoppet'-eJBpert  toitnese— competency. 

In  an  action  to  recover  damages  for  the  aUegred 
breach  by  the  defendants  of  a  contract  for  the  con- 
struction and  erection  by  thorn  of  certain  machin- 
ery for  preasin^:  tan  bark,  upon  a  steamboat,  it  is 
held:  that  the  instructions  slven  by  the  court  below 
on  the  question  whether  too  defendants  contract- 
ed as  partners,  or  as  the  representatives  and  aerents 
of  a  corporation,  were  proper  and  as  favorable  to 
them  as  could  be  required;  that  the  court  commit- 
ted no  error  in  flriving'  and  refusing  various  other 
instructions,  which  appear  in  the  opinion  of  the 
court;  that,  if  the  defendants  proceeded  under  the 
contract,  although  there  was  a  delay  in  preparing 
the  boat  to  receive  the  machinery,  they  were  bound 
to  complete  the  work  within  the  length  of  time 
contemplated  by  the  original  agreement;  and  such 
additional  time  as  was  lost  by  the  delay  in  the  con- 
struction of  the  boat;  that  the  contract  of  March  80, 
188&  was  not  substituted  for  the  original  contract 
of  June  28, 1881,  but  merely  waived  the  provision  of 
said  oriflrinal  contract  In  regard  to  the  time  re- 

aulred  for  pressing  and  delivering  each  bale;  that 
le  defendants  cannot  claim  any  balance  due  on  ac- 
count of  the  con  tract  for  the  machinery,  or  on  ac- 
count of  any  other  contract,  as  they  did  not  in  their 
pleadings  set  up  any  counterclaim  or  right  of  re- 
coupment; and  that  an  objection  to  the  competen- 
cy of  the  testimony  of  a  certain  witness,  as  an  ex- 
pert, was  properly  overruled,  the  question  as  to  the 
weight  of  nis  evidence  being  for  the  Jury,  in  view 
of  his  testimony  as  to  his  experience. 

[No.  168.] 

Argued  March  26,  £8, 29, 1887.  Decided  May  $, 

1887. 

IN  ERROR  V)  the  Circuit  Conrt  of  the  United 
States  for  the  Southern  District  of  Ohio. 


le  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court 

Meters.  George  Hoadl^t  T.  D.  Lincoln* 
Edgar  M,  Johneon,  Edward  Ooleton,  George 
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Hoadly,  Jr,,  0,  K,8iepheM  •ndJ.L.  Lincoln, 
for  plaintiffii  in  error. 

Mr.  ThoBUM  McDoumll  and  E.  W. 
BLittreclce» for def endantin  error. 

Mr.  JtMee  Blatchford  deliyered  the  opin- 
ion of  the  court: 

This  is  an  action  at  law,  brought  in  the  Cir- 
cuit Court  of  the  United  States  for  the  South- 
em  District  of  Ohio,  by  the  American  Pressed 
Tan  Bark  Company,  a  New  Jersey  corporation, 
against  Theodore  J.  McGowan,  and  Kobert  C. 
iBliss,  partners  under  the  firm  name  of  "The 
McGowan  Pump  Company,"  doing  business  at 
Cincinnati,  Ohio,  to  recoyer  damages  for  the 
alleged  breach  by  the  defendants  of  a  contract 
for  the  construcnon  and  erection  of  machinery 
upon  a  steamboat.  The  petition  by  which  the 
action  was  commenced  sets  forth  a  contract  en- 
tered into  on  the  28d  of  June,  1881.  After  a 
trial  before  a  Juir,  which  occupied  thirty  days, 
there  was  a  yerdict  for  the  plaintiff  for  $18,000, 
and  a  ludgment  accordingly,  to  review  which 
the  defendants  haye  brought  a  writ  of  error. 

The  petition  alleges  that  the  plaintiff,  bein^ 
the  owner  of  patents  for  the  manufacture  and 
sale  of  pressea  tan  bark,  entered  into  a  con- 
tract with  one  Mack,  of  Cincinnati,  for  the  con- 
struction of  a  steamboat  which  was  to  receiye, 
carry,  and  operate  machinery  to  be  erected  on 
it  by  the  defendants  under  the  contract  sued 
upon,  and  was  to  be  constructed,  by  agreement 
with  the  defendants,  under  their  control  and 
superyision,  and  to  their  acceptance;  and  that 
the  boat  was  so  constructed  by  Mack  and  was 
.K 177-1  accepted  by  the  defendants.  The  contract  be- 
i^ '  J  tween  the  plaintiff  and  Mack  for  the  construc- 
tion of  the  boat  was  in  writine,  and  was  made 
on  the  17th  of  June,  1881.  It  contained  the 
particulars  as  to  the  size  and  material  and  mode 
of  construction  of  the  boat,  and  stated  that  its 
construction  and  acceptance  on  the  part  of  the 
plaintiff  was  left  with  "Theo.  J.  McGowan  A 
Bliss/'  and  that  it  was  to  be  finished  and  de- 
livered, afloat,  to  the  plaintiff,  on  or  before 
August  26, 1881.  The  petition  alleges  that  this 
contract  with  Mack  was  made  with  full  knowl- 
edge on  the  part  of  the  defendants  of  the  pur- 
pose for  which  the  boat  was  being  constructed, 
and  with  their  direction,  counsel  and  advice. 

The  written  papers  constituting  the  contract 
between  the  plaintiff  and  defendants  were  as 
follows:  On  the  28d  of  April,  1881,  the  de- 
fendants, using  the  signature  "Theo.  J.  Mc- 
Gowan A  Bliss,"  wrote  from  Cincinnati  to  A. 
G.  Darwin,  the  president  of  the  plaintiff,  the 
following  letter: 

"CiN'Ti.  C.  April  28d,1881. 
"A.  G.  Darwin : 

"Dbab  Sib:  We  herewith  submit  plan  for 
bark  press,  two  views,  one  plan  and  the  other 
elevation.  They  were  gotten  up  in  great  haste 
and  are  not  as  full  as  they  should  be,  but  they 
show  what  our  ideas  are.  The  operation  is 
2  12'  hyd.  msses,  E  E,  one  on  each  side  of  20' 
byd.  press  D,  to  remove  the  bark  from  con- 
taining cyl.  G,  alternately,  after  being  pressed 
in  20' hyo.  press  D.    They  pass  from  the  hyd . 

Sress  E  to  hyd.  press  D  by  a  track,  and  are 
lied  at  top  end  from  floor  above,  and  the  bale 
is  also  delivered  from  top  end  of  containing 
cvl.  on  to  the  floor  from  which  cylinders  are 
filled.  F  is  a  chamber  40'  in  diameter  and  12 
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feet  high,  and  is  supplied  with  water  and  air 
by  steam  pump  A,  which  keeps  up  a  pnuan 
in  F  to  800  Iba.,  to  operate  the  hyd.  presses  rap- 
id at  beginning  of  the  operation,  and,  when 
the  hvd.  pumps  B  and  O  have  raised  the  pres- 
sure m  hyd.  press  beyond  800  lbs.,  the  check 
valves  dose  and  shut  off  connection  between 
hyd.  presses  and  pressure  chamber.  Then  the 
hyd.  pumps  B  and  C  complete  the  pressure  un- 
til bale  is  pressed  in  20'  mess  and  bale  removed 
from  containing  cyl.  The  hyd.  pump  C  ia 
used  exclusively  for  20'  hyd.  press,  and  hyd. 
pump  B  is  used  for  the  two  12'  presses  E  E. 
The  nyd.  pumps  are  independent  of  each  other,  [S78| 
and  each  has  its  own  steam  cyl.  The  steam 
pumps  use  the  water  over  again  from  tank 
from  which  it  has  been  delivered  from  hyd. 
presses.  The  operation  is  about  as  follows: 
The  containing  cyl.  is  filled  from  upper  floor, 
is  run  under  SNi'  press  and  pi^essed  up  to  de- 
sired pressure;  it  is  then  run  on  track  to  12'  press, 
where  it  ia  forced  from  containing  cyL,  which 
is  again  filled  and  operation  repeated,  and, 
while  cyl.  is  being  emptied  the  other  is  going 
through  20'  press,  and  so  on;  work  is  done  very 
rapidfy  and  well.  20'  press. can  be  used  up  to 
l,oOO  tons  pressure. 

"Trusting  this  hurried  explanation  is  satis- 
factory and  that  we  may  have  your  favors, 
* 'Tours,  &c.,     Thvo.  J.  McGowak  &  Buss. 

"P.  S. — Time  required  tor  each  pressing  and 
delivery  of  bale  2f  minutes.  We  guarantee  the 
whole.'' 

On  the  20th  of  May,  1881,  the  following  letr 
ter,  signed  "The  McGowan  Pump  Co., '^  was 
written  to  Darwin: 

"dKOINHATI,  O.,  Mo^,  tOih,  1881. 
"A.  G.  D.,  Chicago: 

"Yours  18th  to  hand,  and  contents  noted. 
By  enlarging  press,  as  per  your  suggestion 
(which  we  think  very  good),  we  are  ofopinion 
that  we  have  large  surplus  power  in  presses, 
and  almost  agree  with  you  in  your  ideas  as  to 
amount,  but  we  are  inexperienced  with  the 
nature  of  tan  bark  to  press  into  a  cylinder  and 
remove  therefrom,  and  have  been  goyemed  en- 
Uielv  bythecalculationsgiventtsbyMr.  HiU,and 
we  think  there  will  have  to  be  some  little  experi- 
menting before  you  can  accomplish  Just  what 
you  want.  We  do  not  know  how  much  com- 
pression there  will  be  to  make  bale  and  weight 
required,  nor  how  bulky  the  bark  will  be,  when 
loose,  to  make  bale  of  required  size.  We  do 
know  the  motions  can  be  made  in  2i  minutes 
and  the  pressure  1,500  tons  giyen,  but  what 
kind  of  bale  it  will  be  we  do  not  know.  We  [Ml 
are  constructing  this  machinery  to  make  these 
bales  14'  x  16',  and  not  much  clearance.  We 
think  it  would  be  advisable  to  haye  more  dear^ 
ancemade,  by  extending  columns  further  out, 
to  permit  a  hurge  bale  being  made,  by  enlarging 
cyunder,  as  you  suggest  This  would  neces- 
sarily make  the  press  cost  moire  money.  The 
ban  would  have  to  be  extended  farther  oat  and 
the  castings  make  heavier  to  resist  pressure. 
If  you  come  to  the  cor '^lusion  to  have  enlarge- 
ment made,  notify  us  at  the  earliest  moment 
possible.  We  have  now  got  scale  drawings 
about  complete,  and,  when  the  boat  is  pro> 
cured,  or  other  selection  made  for  erection,  we 
will  have  to  add  to  our  plan  the  supports  for 
the  support  of  presses  to  foundations.    It  will 
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materially  change  our  plans  if  changed  from 
boat  to  land,  as  presses  are  veiy  long,  and  on 
a  ahallow  boat  would  throw  them  above  main 
de<^    We  will  be  glad  to  see  you. 

"Tbx  McGowak  Ptocp  Co." 

On  the  28d  of  Jnne,  1881,  the  foUowing 
written  contract  wab  executed: 

"ClNCIKNA^T,  O.,  JuM28d,  1881. 
"The  Am'r.  Pressed  Tan  Bark  Co.,  of  240 
Broadway,  New  York. 

"Gbmtleacen:  We  hetebjr  propose  to  fur- 
nish you  the  following  machinery: 

**1.  14'  X  24'  engine  and  all  necessary  trim- 
mings for  grinding  bark. 

"2,  14"  X  28'  engine  and  all  necessary  trim- 
minffs  for  propelling  boat. 

"3.  8  boilers,  42'  x  26*,  and  all  necessary 
trimmings  for  propelling  boat. 

"3  bark  mills  and  all  neoessary  trimmings 
and  gearing. 

"1  bark  elevator,  2  elevators  with  platforms, 
for  raising  and  lowering  pressed  bark  to  and 
from  hold  of  boats,  to  be  provided  with  safety 
catches  and  unwinding  device;  8  heaters— 1  for 
bark  engines,  1  for  boat  engines,  and  1  for 
steam  pumps:  1  steam  pump  tor  boiler  feed;  1 
deck  hand  pump;  250  feet  of  rubber  hose, 
couplings,  and  3  nozzles;  2  hoppers  and  scales 
[580]  to  weigh  bark;  all  the  necessary  shafting,  hang- 
ers, pulleys,  beltinss,  and  all  steam  and  escape 
pipes;  also  one  20' nyd.  oress  and  two  12'  hyd. 
presses,  with  their  neoessaiy  fixtures  and  con- 
nections, together  with  the  necessary  hyd.  steam 
pumps,  tank,  etc.,  for  pressioe  bark  into  bales; 
aU  to  be  done  in  a  workmanliKe  manner  and  of 
first  class  material,  and  set  up  aboard  vour  boat 
in  Cincinnati,  Ohio,  for  the  sum  of  twenty- 
three  thousand  seven  hundred  ($28,700)  dol- 
lars; the  above  machinery  to  have  a  sufilcient 
capacity  to  do  the  required  work,  and  guaran 
teed  to  pass  government  inspection. 

"The  McGowah  Pomp  Co. 

"To  be  completed  in  60  days. 

*'We  accept  the  above. 

"Accepted  June  28, 1881. 

"Aic^  Tah  Bark  Co., 
•3y8.  H.  Bbaoh,  Atfy." 

On  the  80th  of  June,  1881,  the  following  let- 
ter was  written  by  Darwin  to  "The  McQowan 
Pump  Co.:" 

"NiBW  York.  June  80, 1881. 
•To  the  McGowan  Pump  Co.,  Cin'ti,  Ohio. 

"Mr.  8.  H.  Beach  hands  us  contract  for 
presses,  engines,  boilers,  etc.,  etc.,  entirely 
satisfactory,  as  we  understand— that  is,  that  the 
capacity  of  the  presses,  etc.,  are  in  keeping 
with  guarantee  expressed  in  joxa  letter  of 
April  28,  1881,  which  we  consider  a  part  of 
your  contract,  in  so  far  as  guarantee  of  the 
presses  are  concerned.  Please  give  us  formal 
acknowledgment  of  the  same. 

"Yours  Respectfully,    A.  G.  Darwen, 
"Pres't  A.  P.  T.  B.  Co." 

Ob  the  6th  of  July.  1881,  tlie  following  let- 
tar  was  written  by  the  McGowan  Pump  Ca 
toDandn: 

"CxNGnmATi,  Ohio,  Jul^  6, 1881. 
••A.  O.  Darwin,  N.  Y. 

"I>bar8ib:  Your  favor  of  June  80th  to  hand 
and  noted.  Our  contract  is  in  accord  with 
oun  of  April  28.  Of  course  we  do  not  know 
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nor  could  we  guarantee  anvthing  in  reference 
to  whether  the  bark  win  bale  or  not,  orweight 
or  size  of  bale.    That  we  consider  an  experi- 
ment, and  can  only  be  demonstrated  by  test 
"Youn  Respectfolly, 

The  McGowan  Pump  Co." 

At  the  trial,  the  plaintiff  offered  evidence,  in 
connection  with  the  contract  with  Mack,  tend- 
ing to  prove  that  that  contract  was  drawn  up  in 
the  office  of  the  defendants,  and  read  over  by 
the  parties  before  it  was  signed,  in  the  presence 
of  the  defendants,  and  was  left  in  their  safe 
until  sometime  in  November,  1881,  when  the 
boat  was  launched  bv  Mack;  and  evidence 
tending  to  show  that  the  defendants  agreed  to 
superintend  the  erection  and  construction  of  the 
boat,  and  took  upon  themselves  the  supervision 
and  control  of  the  same,  and  undertook  to  ac- 
cept the  same,  for  the  plaintiff;  that  the  boat 
was  constructed  for  the  purpose  of  receiving 
and  operating  the  machinery  of  the  defendants, 
according  to  plans  of  construction  discussed 
between  the  agents  of  the  plaintiff  and  Mack, 
and  the  defendants,  and  approved  by  the  de- 
fendants; and  that  the  defendants  dia  superin- 
tend the  construction  of  the  boat  and  accept 
the  same. 

The  petition  alleges  that  the  contract  of  the 
28d  of  June,  1881,  was  a  contract  whereby  the 
defendants  agreed  and  guarantied  to  construct, 
erect,  complete  and  have  in  operation  on  board 
of  the  boat,  within  sixty  days  from  the  date  of 
the  contract,  the  machinery  specified  in  it,  for 
the  purpose  of  pressing  tan  hirk  under  the  pa- 
tented process,  and  according  to  pbins.  speci- 
flcations  and  details  furnished  by  the  defend- 
ants; and  that  the  defendants  guarantied  that 
all  of  the  machinery  should  be  done  in  a  work- 
manlike manner  and  of  first  class  material,  and 
set  up  on  board  of  the  boat  at  Cincinnati,  and 
that  all  of  said  machinery  should  have  suffi- 
cient capacity  to  do,  and  would  do,  the  required 
work,  and  would  pass  government  inspection, 
and  that  the  hydraulic  machinery  would  sustain 
and  work  up  to  a  pressure  of  1,600  tons,  and 
that  the  time  necessary  for  pressing  and  deliv- 
ering each  bale  of  bark  would  be  2i  minutes. 

The  breach  alleged  hi  the  petition  is  that  the 
defendants  have  railed  to  construct,  erect  and 
complete  the  machineiy  according  to  the  con- 
tract, and  have  failed  to  erect  and^  complete  it 
within  the  time  set  forth  in  the  contract;  that 
the  machinery  constructed  and  erected  on  board 
of  the  boat  by  the  defendants  is  of  insufficient 
and  inferior  material,  is  inferior  and  defective 
in  character  and  quality  of  workmanship,  and 
fails  to  do  the  wonc  required  by  the  contract: 
and  that  the  hydraulic  machinery  constructed 
will  not  give,  sustain  or  work  up  to  the  1,500 
tons  pressure  as  guarantied  by  the  defendants, 
and  u  defective  In  workmanship  and  unsafe. 
The  petition  further  alle^  that  the  plaintiff 
has  wholly  performed  on  its  part  the  contract 
of  the  28a  of  June,  1881,  and  paid  to  the  de- 
fendants, on  account  of  the  $28,700  to  be  paid 
thereby,  the  following  sums,  at  the  following 
dates:  November  5,  1881,  |4,600;  November 
26,  1881,  $2.(KK);  January  24, 1882.  $8,000;  Feb- 
ruary 28,  1882.  $2,600;  and  March  80, 1882, 
$4,000;  making  a  total  of  $16,600. 

The  defendants  put  in  an  answer,  denying 
generaUy  the  averments  of  the  petition,  on 
which  the  case  went  to  trial.    On  the  third  day 
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of  the  trial,  by  Iflave  of  the  court,  the  defend- 
ants filed  an  amendment  to  their  answer,  in  the 
following  language: 

*'  Second  defense.  These  defendants,  pro- 
testing that  the  contract  dated  June  2S,  1881, 
described  in  the  petition,  was  not  made  with 
them,  but  with  the  McQowan  Pump  Company, 
a  corporation  of  Ohio,  say:  that  if  it  shall  ap- 
pear, upon  the  trial  of  this  cause,  that  the  con- 
tract was  made  with  them  as  partners,  under 
the  name  of  the  McQowan  Pump  Company, 
and  not  with  said  Corporation,  then  they  say 
that  said  contract,  as  made  June  23,  1881,  did 
not  provide,  as  a  part  of  said  contract,  that  the 
hydraulic  machinery  would  sustain  and  work 
up  to  a  pressure  of  fifteen  hundred  tons,  or  that 
the  time  necessary  for  pressing  and  deUverine 
each  bale  of  bark  woiud  be  two  and  a  half 
minutes,  as  alleged  in  said  petition.  The  de- 
fendants say  that  said  contract,  as  ori^nally 
executed,  contained  neither  of  said  provisions, 
and  that,  if  it  shall  appear  that,  by  a  subsequent 
modification  of  said  contract,  such  provisions 
were  added  to  and  became  a  part  of  said  con- 
tract, then  thev  baj  that  the  same  were  wholly 
without  consideration. 

"  Thirdly.  And  for  a  further  defense  in  this 
behalf,  these  defendants,  protestinf^  that  the 
contract,  dated  June  28,  l&l,  described  in  the 

Sstition,  was  made  vnth  the  McQowan  Pump 
ompany,  a  corporation  of  Ohio,  sa^  that  if 
it  shall  appear,  upon  the  trial  of  this  cause, 
that  it  was  made  with  them  as  partners,  under 
the  name  of  the  McQowan  Pump  Company, 
then,  that  on  and  before  the  80th  day  of  miTch, 
1882,  extra  work,  not  required  by  said  contract, 
to  the  amount  of  fifteen  hundred  and  eighty- 
two  dollars  and  fifty-one  cents,  had  been  fur- 
nished to  the  said  American  Tan  Bark  Company, 
bein^  the  same  extras  described  in  the  contract 
hereinafter  copied,  and  that,  in  consideration 
of  the  transfer  to  the  American  Pressed  Tan 
Bark  Company  of  all  the  machinerv  embodied 
in  the  said  contract  of  June  23, 18bl,  and  said 
extras,  with  receipts  in  full  for  all  material  and 
machinery  furnished  T.  Q.  McGk)wan  and  Bliss 
by  other  parties  for  steamer  Tan  Bark,  the  said 
contract  of  June  23,  1881,  has  been  wholly  re- 
leased and  discharged,  and  other  terms  of  agree- 
ment substituted  therefor,  by  reason  of  the  fact 
that,  on  the  30th  day  of  March,  1882,  a  contract 
was  executed  and  delivered  by  and  between  the 
parties  to  the  contract  of  June  28, 1881;yiz.,  the 
McQowan  Pump  Company  and  the  American 
Pressed  Tan  Bark  Company,and  which  contract 
of  March  30, 1882,  if  it  shaU  turn  out  that  it  was 
made  by  the  defendants  as  a  partnership,  under 
the  name  of  the  McQowan  Pump  Company,  was 
made  and  delivered  for  the  benefit  of  the  same 
McQowan  Pump  Company  which  execute  the 
contract  of  June  23, 1881,  which  contract  is  still 
in  full  force  and  binding  between  the  parties, 
and  is  in  the  words  and  figures  following  to  wit: 
'CraciNKATi.  O.,  March  80,  1882. 
'In  consideration  of  11,300  dollars  to  be 
paid  us  we  hereby  transfer  to  the  American 
Pressed  Tan  Bark  Company  of  New  Tork  all 
the  machinery  embodied  in  our  contract,  and 
extras,  with  receipts  in  full  for  all  material  and 
mach'y  furnished  T.  J.  McQowan  &  Bliss  by 
other  parties  for  steamer  'Tan  Bark.'  The 
terms  of  this  sale  are  as  follows:  To  continue 
all  former  agreements  and  guaranties,  except 
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time  required  to  press  bark  into  bales  and  re- 
moval mm  <^]inder8.  We  further  agree  to 
transfer  to  saio  Co.  all  q)ecial  patterns  made 
for  our  hyd.  nuichinery,  and  also  agree  to  trans- 
fer to  said  Co.  our  exclusive  interest  in  the  ac- 
cumulator and  double-end  arrangement  on 
hyd.  press  for  bark  purposes  only.  It  is  here- 
by a^eed  that  the  above  guaranty,  ooTering 
hyd.  mach'y,  extends  only  u>  the  strength  m 
material  on^  up  to  the  fifteen  hundrd  tons 
pr^ure.  We  hereby  acknowledge  receii^  of 
four  thousand  dollars;  balance  to  be  pain  on 
presentation  of  receipts,  as  above. 
'All  erasures  and  changes  made  before  rigning. 
The  McQowak  Pump  Co. 

AKBBIOAN  PRBfiflBD  TaH  BaBK  Co. 

By  8.  H.  Bbaor,  Attorney.' 
"And  the  defendants  further  say  that  the 
four  thousand  dollars  described  in  ue  petition 
as  paid  on  the  80th  day  of  March,  1882,  was 
paid  to  the  said  McQowan  Pump  Company 
under  and  in  pursuance  of  the  said  contract  of 
March  80, 18S3,  at  the  date  of  its  execution, 
and  is  the  same  sum  therein  named  and  re- 
ceipted for,  but  that  no  further  or  other  pay- 
ments have  been  made  under  said  contract,  al- 
though the  same  has  been  wholly  complied 
with  by  the  said  McQowan  Pump  Company. 

"  Fourthly.  And  by  way  of  a  fourth  de- 
fense in  this  cause,  the  defendants,  protesting 
that  the  said  contract  of  June  28,  1881,  was 
made  by  the  McQowan  Pump  Company,  a  cor- 
poration of  Ohio,  and  not  with  the  de^ndanta 
as  paKners  under  the  name  of  the  McQowan 
Pump  Company,  nevertheless,  if  it  shall  prove, 
upon  the  trial  of  this  cause,  that  it  was  made 
with  them  in  such  partnership  capacity,  by 
way  of  further  defense,  sav:  that  in  the  month 
of  March,  1882,  the  defendants  took  possession 
of  and  accepted  the  machineiT  constructed  up- 
on the  said  steamer  'Tan  Bark.'  as  and  for  fuU 
performance  of  said  contract,  and  waived  any 
claim  for  further  performance  thereof,  and 
have  prevented  the  defendants  from  making 
further  p^ormance  thereof,  if  such  were 
necessary,  which  the  defendants  deny,  by  tak- 
ing the  same  into  their  exclusive  custody  and 
possession,  and  have  made  divers  and  sun- 
dry changes  in  said  machinery  themselves,  so 
as  to  prevent  and  render  impossible  any  further 
performance  thereof,  if  any  such  were  neces- 
sary under  said  contract,  and  have  employed  the 
McQowan  Pump  Company  of  Cincinnati,  Ohio, 
being  the  same  Company  which  entered  into 
the  contract  of  June  23,  1881,  described  in  the 
petition,  to  do  work  to  be  used  in  making  other 
changes  and  alterations,  which  last  named  work 
done  by  the  McQowan  Pump  Company,  and 
which,  if  said  Company  turn  out  to  have  been 
a  partnership,  was  done  by  the  defendants 
as  such  partnership,  amounts  to  the  sums  of 
$1,884.96  and  $146,50,  for  which  an  action  is 
now  pendinff  against  the  said  plaintiff  on  behalf 
of  the  said  McQowan  Pump  Company,  as 
aforesaid;  and  said  defendants  have  removed 
said  steamer  'Tan  Bark,'  and  all  said  machin- 
ery so  altered,  from  the  Jurisdiction  of  this 
court  and  into  the  State  ox  Tennessee,  where 
the  same  now  is,  and  have  appropriated  Uie 
same  to  their  own  use.'* 

The  plaintiff  put  in*  a  reply  to  tids  amended 
answer.  In  legaid  to  the  second  defense,  the 
reply  denies  that  the  provisions  of  the  contract, 
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that  the  hjdPMiIlc  inadiineiy  would  sostoln  and 
woik  vp  to  a  pmsareof  1.600  tonSt  or  that  the 
time  neceiiaiy  f or  nroesing  and  deliverin  s  each 
bale  of  baric  woold  be  two  and  a  half  minuteB, 
were  without  consideration,  and  denies  the  other 
allen^ns  of  the  second  defense.  As  to  the 
thira  defense,  it  alleges  that  the  instrument  of 
the  80th  of  March,  1882,  was  executed  bv  it  on 
the  fiaith  of  repfesentations  made  to  it  by  the 
defendants  that  they  had  operated  and  tested  the 
hydraulic  machinery  up  to  a  pressure  of  1,000 
tons,  and  that  the  bsles  of  bark  pressed  by  them 
<m  the  trial  of  the  machinery  made  by  them  on 
the  27th  of  March,  1882,  hadreceived  a  pressure 
ef  1,000  tons  therefrom,  and  that  the  machinery 
as  so  constructed  had  been  operated  by  the  de- 
fendants under  said  preflsureof  1,000  tons;  that 
those  r|n>resentations  were  untrue;  that  had  the 
plaintiff  known  that  fact,  it  would  not  have 
executed  the  tustinment;  that,  on  discoyerin^ 
the  untruth  of  the  representations,  it  immedi- 

[686]  ^^^7  notified  the  defendants  that  the  agreement 
set  forth  in  the  instrument  was  null  and  yoid; 
that  the  same  wss  thereupon  abandoned  by  the 
parties  thereto;  and  that  the  hydraulic  machin* 
•eiy  never  has  worked,  and  never  will  work,  up 
to  a  pressure  of  1,600  tons,  and  wholly  fails  to 
<x>mply  with  the  agreements  and  guaranties 
made  oy  the  defendants.  It  denies  the  other 
allegations  of  the  third  defense.  As  to  the 
fourth  defense,  it  avers  that,  after  the  defend- 
ants refused  to  do  any  further  work  on  the 
machinery,  it  made,  at  heavy  expense,  altera- 
tions in  it  to  make  it  operative. 

The  bin  of  exceptions  states  that  the  plaint- 
iff gave  evidence  "tending  to  prove  that  the 
•defendants  were  ^rtners  under,  and  signed,  the 
name  of  T.  J.  McGowan  &  Bliss  and  The 
McQowan  Pump  Company,  and  tending  to 
show  that,  at  the  time  the  contract  of  June  28 
was  signed,  the  defendants,  upon  being  asked 
the  reason  for  using  the  name  of  The  McGowan 
Pump  Company,  said  it  was  to  retain  the  old 
name:"  also,  that  the  plaintiff  gave  evidence 
"tending  to  show  defendants  had  negotiated 
withplamtiff  as  afirm,  under  the  name  of  The 
Mc€k>wan  Pump  Company,  prior  to  June  28, 
1881,  and  that  the  defendants  contracted  with 
the  plaintiff  June  28,  1881,  as  a  firm,  under 
the  name  of  The  McGowan  Pump  Company, 
and  that  aU  the  plaintiff's  dealings  with  the  de- 
fendants were  as  such  partnership;"  and  evi- 
dence tendine  to  show  that  the  plaintiff  was  a 
Oori)oration  aulv  organized  under  the  laws  of 
New  Jersey,  ana  owned  valuable  patents  for 
the  grinding  and  pressing  of  tan  bark,  which 
it  expected  to  utilize  in  this  machinery  and  the 
use  thereof;  and  evidence  tending  to  show 
''that  the  machinery  named  in  the  said  con- 
tract of  June  23,  1881,  was  not  completely 
finished  and  put  upon  the  said  boat  within  the 
aixty  d&jB  named  in  said  contract,  nor  for 
a  lonff  time  thereafter,  and  that,  when  com- 
pleted, it  was  of  insufficient  material,  and  not 
of  sufficient  power  or  strength  to  press  a  bale 
of  tan  bark  with  a  pressure  of  fifteen  hundred 
tons  in  two  and  one  half  minutes,  nor  within 
any  time;  that  the  entire  machinery  was  whol- 
ly insufficient  to  accomplish  the  purpose  for 
which  it  was  constructed,  and  was  very  rough, 

(6871  '^^  ^^  made  in  an  unworkmanlike  manner; 
that,  in  consequence  thereof,  it  suffered  great 
delay  in  the  use  of  the  said  boat  and  machinery, 
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and  great  damage  in  having  to  extend  a  large 
sum  of  money  upon  the  same;  and  that  it  lost 
a  very  large  sum  of  money  by  the  breach  of  the 
said  contract  before  it  was  finished,  and  after 
that,  because  of  the  insufficiency  of  the  said 
machinery  and  its  defective  character." 

The  contract  of  March  80, 1882,  was  in  the 
words  set  forth  in  the  third  defense  in  the 
amendment  to  the  answer.  The  plaintiff  gave 
evidence  tending  to  show  that  it  had  prior  to 
the  80th  of  March,  1882,  paid  to  the  defend- 
ants, on  account  of  the  machinery  and  work, 
$12,600;  that,  a  few  days  after  lagatag  the  last 
named  contract,  it  paid  the  $4,000  named 
therein;  that  no  machinery  had  been  put  in  the 
boat  on  the  10th  of  November,  1881;  and  that 
there  was  nothing  ready  on  the  boat  by  De- 
cember 6,  1881;  and  evidence  tending  to  show 
that,  after  it  took  possession  of  the  ooat  and 
machinery,  it  made  additions  thereto,  costing 
some  $1,200,  a  part  of  which  the  defendants 
did  for  it  under  a  written  contract  of  the  19th 
of  April,  1882,  mentioned  hereafter. 

The  bill  of  exceptions  also  contains  the  fol- 
lowing statements:  "The  plaintiff  offered  evi- 
dence of  experts  tending  to  show  that  the 
machinery  and  material  of  which  it  was  con- 
structed was  poor  and  insufficient  to  sustain  the 
required  pressure,  and,  upon  cross  examina> 
tion  upon  this  point,  the  said  witnesses  gave 
evidence  tending  to  show  that  a  single  hy- 
draulic cylinder  could  not  be  made  of  cast  iron 
so  as  to  bear  1,600  tons  pressure;  that  the  water 
would  permeate  and  pass  through  the  iron; 
and  upon  examination  by  the  court,  evidence 
tending  to  prove  that  it  was  not  practicable  to 
get  such  pressure  with  one  cylinder  of  the  kind, 
but  that  it  might  be  done  with  three  cylinders, 
of  a  pressure  of  600  tons  each  upon  one  platen; 
and,  on  further  cross  examination,  they  gave 
evidence  tending  to  show  that  water  would 
force  itself  through  cast  iron  at  700  tons  press- 
ure, that  cast  iron  is  not  safe  for  more  than 
000  tons.  And  the  plaintiff  gave  evidence 
tending  to  show  that  the  machinery  was  only 
of  the  value  of  scrap.  The  plaintiff  also  gave 
evidence  tending  to  show  that,  at  and  b^ore 
the  contract  oi  March  80,  1882,  was  entered  [688] 
into,  McGowan  had  stated  that  he  had  had  a 
pressure,  on  previous  tests,  of  800  to  1,000 
tons  on  the  machinery  in  pressing  bark,  and 
that  said  representations  were  false,  and  that 
plaintiff  was  thereby  induced  to  enter  into  said 
agreement.  Plaintiff  gave  evidence  tending  to 
show  that  the  defendants  had  tested  the  ma- 
chinery, and  it  was  found  defective,  on  Uie 
27th  of  March,  1882,  before  the  execution  of 
the  contract  of  March  80;  and  defendants  gave 
evidence  tending  to  show  the  contrary,  and 
that  they  made  no  false  representations,  and 
that  plaintiff  knew,  from  its  employes  present 
at  the  test,  what  pressure  it  bore  at  the  time, 
and  reported  to  the  plaintiff  that  it  had  never 
borne  a  pressure  of  over  400  tons,  and  that  there 
was  no  more  on  it  at  that  time.  They  gave  evi- 
dence tending  to  show  that  McGowan  claimed 
that  the  failure  of  the  machinery  was  caused 
by  the  insufficient  foundations  of  the  boat,  be- 
cause the  machineiy  was  not  adapted  to  the 
boat;  that  they  had  done  all  that  was  prsctio* 
able,  under  tl^e  condition  of  the  boat  upon 
which  the  machinery  was  to  be  placed.  But 
the  plaintiff  gave  evidence  tending,  on  the  con- 
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trary,  to  show  that  it  was  practicable  to  con- 
atract  such  machinerY  of  cast  iron  and  place  it 
upon  said  boat "  '  'The  defendants  ofFca^d  evi- 
dence tending  to  show  that  any  such  boat  with 
machinery  upon  it  had  never  before  been 
known  and  used;  that  it  had  in  no  way  been 
tested;  and  that  it  was  an  experiment.  They 
also  offered  evidence  tending  to  show  that  the 
•  plaintiff  had  possession  of  the  said  boat  im- 
mediately after  she  came  off  the  ways,  on  or 
about  the  first  of  November,  1881,  and  received 
the  boat  from  Mack,  and  that  it  had  witnessed 
experiments  of  pressing  bark  made  with  the  ma- 
chinery in  January,  February  and  March,  1882, 
and  was  familiar  with  the  condition,  stren^h 
and  workmanship  of  the  same  before  entennff 
into  the  contract  of  March  80,  1882,  and  had 
knowledge  before  that  of  the  amount  of  press- 
ure which  the  defendants  had  used  thereon." 
"The  defendants  offered  evidence  tendine  to 
show  that  they  were  not  boat  builders,  had  no 
knowledge  of  boats  or  of  boat  building,  as  the 
plaintiff  Knew,  and  that  defendants  refused  to 
take  any  responsibility  about  the  boat,  and  had 
15891  i^otliin^  to  do  with  planning,  constructiDg, 
supervising,  accepting,  or  controlling  it  or  its 
foundations;  that  they  supposed  Mr.  Mack 
would  attend  to  that;  that  the  boat  was  not 
launched  or  presented  for  the  machinery  until 
November,  1881;  that  they  supposed,  when 
they  commenced  to  put  the  machmery  upon  it, 
that  it  would  be  sufficiently  strong;  that  the 
foundations,  as  they  proceeded,  proved  wholly 
insufficient  for  that  purpose,  being  too  weak; 
that  they  reported  it  to  the  plaintiff*s  a^ent; 
that  he  said  to  them  to  go  ahead  and  put  it  on 
and  he  would  guaranty  mat  thev  would  stand; 
that  the  defects  in  the  boat  and  the  bad  man- 
agement of  the  machinery  by  the  plaintiff 
caused  all  the  difficulty  and  breakage  in  the 
machinery,  and  all  the  expense  in  repairing; 
and,  in  addition  thereto,  the  defendants  tjSo 
offered  proof  tending  to  show  that  the  boat 
was  not  ready  for  their  work  until  about  the 
10th  of  November,  1881,  and  that  thev  used 
due  diligence  in  the  manufacture  of  the  ma- 
chinery and  in  putting  it  upon  the  boat,  and 
that  the  delay  tnerein  was  due  to  the  delay  in 
finishing  the  boat  and  in  the  character  of  the 
boat  when  presented  for  the  machinery  to  be 
put  upon  the  same.  They  also  offered  proof 
tending  to  show  that  the  material  of  which  the 
said  machinerv  was  constructed  was  of  suf- 
ficient strength  to  work  1,500  tons  and  more. 
They  also  offered  proof  tending  to  show  that, 
in  March  and  April,  1882,  the  plaintiff  took 
possession  and  control  of  said  machinery,  and 
that  it  was  built  and  set  up  on  its  boat  by  the 
defendants  under  the  contract  of  June  23, 1881, 
and  afterwards,  to  make  it  more  perfect,  effect- 
ual, and  useful,  entered  into  tjie  contract  of 
April  19,  1882,  with  the  defendants  and  the 
defendants  furnished  the  labor  and  the  ma- 
terial i>rovided  for  in  said  contract  and  that 
the  plaintiff  used  it  on  their  boat.  The  de- 
fendants also  save  evidence  tending  to  show 
that  the  machmery  for  pressing  the  bark  was 
constructed  of  the  very  best  cast  iron,  and  that 
that  was  the  only  material  of  which  said  ma- 
chinery is  ever  constructed;  tfaatthesamewasof 
the  veiy  highest  and  best  character,  and  that  th« 
workmen  upon  it  and  the  worknlanship  were  of 
the  highest  and  best  character,  and  that  they 
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endeavored  hi  every  way  they  could  to  make  this 
machinery  as  strong  and  as  well  as  it  oould  be 
nuide.  They  also  offered  evidence  tending  to  tcaai 
show  that,  after  the  boat  was  launched  and  *'  * 
ready  for  the  machineiy,  they  proceeded  to  put 
the  machinery  upon  the  boat,  and  thereafter 
they  worked  with  due  diligence  in  putting  the 
same  upon  the  said  boat.  The  defendants  also 
offered  proof  tending  to  show  that  they  had 
fulfilled  their  contract  and  were  not  liable 
for  any  damage  to  the  plaintiff,  but,  on  the 
contraiy,  the  plaintiff  owed  them  for  said 
work,  and  under  the  agreement  of  March  30, 
1882,  the  sum  of  $8,731.46.  The  defendants 
also  offered  evidence  tending  to  show  that  they 
never  examined  Mack's  contract,  and  that  there 
was  nothing  said  about  the  character  of  the 
foundatiops  of  such  machinery;  that  they 
supposed  that,  Mack  being  a  boat  builder,  he 
knew  what  foundations  for  the  machinery 
would  be  necessary.  They  also  gave  evidence 
tending  to  show  that  the  McQowan  Pump  Com- 
pany was  a  corporation  at  the  time  of  entering 
into  the  contract  of  June  29,  1881,  and  was  so 
acting  in  making  the  contract,  and  that  the 
plaintiff  was  so  informed  of  it  before  the  sign- 
mg  of  the  contract."  "They  also  offered  evi- 
dence tending  to  show  that  the  boat  was  not 
constructed  to  carry  freight  or  passengers,  and 
the  propelling  machinery  was  to  be  plain,  un- 
ornamented  machinery,  to  propel  the  boat  from 
landing  to  landing  at  a  rate  of  from  two  to  two 
and  a  half  miles  per  hour,  and  that,  on  her 
trip  to  Paducah  and  her  trial  trip  up  stream, 
she  did  more  than  that.'* 

"All  the  letters  of  defendants,  copies  of  which 
are  attached  in  the  exhibits,  had  the  following 
letter  head  printed  on  them: 


'Established  1862. 
'Theo.  J.  McQowan,  R.  C.  Bliss. 

'Senior  partner  of  late  McQowan  Bros. 
'Manufacturers  of  railroad  water  station  sup- 
plies, water  columns,  tank  valves,  steam  and 
power  pumps,  wrought  and  cast  iron  pipe^ 
etc. 
•Oppicb  of  the  McQowan  Pump  Co., 
'No'^  141  AND  143  West  Second  Street, 


Cincinnati,  ■ 


188-. 


being  the  printed  letter  head  that  was  m  use 
prior  to  June  20,  1881,  except"  the  letter  of 
April  23,  1881,  which  had  the  same  letterhead 
omitting  the  word  "The"  before  ••McQowan 
Pump  Co.,"  and  a  letter  dated  May«,  1881, 
signed  "The  McQowan  Pump  Company,"  and 
addressed  to  Darwin.  The  bill  of  exceptions 
does  not  purport  to  set  forth  all  the  evidence 
that  was  given  at  the  trial. 

After  the  verdict  and  before  Judgment  the 
defendants  moved  for  a  new  trial,  and,  in  case 
it  should  not  be  granted,  then  in  arrest  of  judg- 
ment, and,  in  case  neither  of  such  motions  was 
granted,  then  to  restrain  the  issuing  of  execu- 
tion in  this  case  to  the  amount  which  should 
remain  after  making  the  deduction  of  the 
amount  sued  for  in  the  suit  mentioned  in  the 
fourth  defense  in  the  amendment  to  the  answer. 
These  motions  were  denied,  and  the  defendanta 
excepted. 

The  first  error  assigned  relates  to  the  question 
whether  the  contract  of  June  28,  1881,  was 
made  by  the  defendants  as  copartners,  or  waa 
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made  br  a  corporation  called  "The  McGowan 
Pump  Compauy."  If  by  tbe  latter,  the  action 
must  fail. 

The  court  under  exceptions  by  the  defend- 
ants, gave  the  following  instructions  to  the 
jury: 

"1.  If  the  jury  find  from  the  evidence  that 
defendants,  prior  to  the  making  of  the  con- 
tract of  June  28, 1881,  held  themselves  out  to 
plaintiff  as  partners,  and  that  plaintiff  dealt 
with  them  as  such  prior  to  the  making  of  said 
contract,  and  entered  into  said  contract  be- 
lieving them  to  be  a  firm,  bt'*  without  notice 
of  a  corporation,  then  said  defendants  are  liable 
on  said  contract,  even  though  they  should  find 
that  defendants  were  not  m  fact  a  firm,  and 
that  there  was  a  corporation  called  "The  Mc- 
(Sowan  Pump  Company.' 

"8.  If  the  Jury  find,  from  the  evidence,  that' 
the  defendants  were,  prior  to  June  28,  1881, 
doing  business  as  partners  under  the  name  of 
*The  McCtowan  Pump  Company*  or  'McQowan 
Pump  Co.,'  and  that  plaintiff  dealt  with  them 
before  said  date  as  such  partners,  and  had  no 
knowledge  of  any  change  in  said  business,  then 
said  contract  is  the  contract  of  defendants,  and 
defendants  cannot  avoid  or  escape  liability 
15921  thereon,  even  if  on  that  date  a  corporation  ex- 
isted called  *The  McGowan  Pump  Company,' 
with  which  defendants  may  have  been  con- 
nected, and  to  which  they  had  turned  over  their 
entire  partnership  business  and  assets." 

The  court  also  charged  the  jury  as  follows 
on  the  question  of  partnership,  no  part  of  which 
charge  was  excepted  to  by  the  defendants: 

"The  plaintiff  has  sued  the  defendants  as 
partners,  and  can  recover  aj^ainst  them  only 
as  indivlduala,  jointly,  equally,  and  severally 
liable  upon  their  contract.  The  two  defendants 
McGowan  and  Bliss,  undeniably  negotiated 
and  executed  the  contract,  but  whether  as  in- 
dividuals, or  as  the  representatives  and  agents 
of  a  corporation,  is  a  question  you  are  to  deter- 
mine. On  the  facts  of  this  case,  which  are  not 
disputed,  the  law  charges  them  as  partners,  in 
their  liabilitv  on  the  contract  with  the  plaint- 
iff, unless  tney  have  established  by  proof  that 
they  were,  in  making  the  contract,  only  the 
agents  of  a  corporation,  and  disclosed  their 
agency  to  the  plaintiff,  or  that  this  in  fact 
was  otherwise  known  to  the  plaintiff.  It  is 
wholly  immaterial,  if  they  were  in  fact  part- 
ners, or  held  themselves  out  to  the  plaintiff  as 
partners,  which  is  precisely  the  same  thing  as 
if  (hev  were  partners  in  fact,  by  what  name 
they  did  their  business  or  made  this  contract; 
whether  they  were  known  or  contracted  as 
Theodore  J.  McGowan  &  Bliss,'  as  'McGowan 
Pump  Company,'  or  as  'The  McGowan  Pump 
Company,'  or  whether  they  used  any  or  all  of 
these  names  indifferently  or  interchangeably. 
Now,  if  they  held  themselves  out  to  the  plaint- 
iff as  partners,  it  is  unimportant  whether  they 
were  a  corporation  or  not  in  fact.  Tour  in- 
quiries are:  (1)  Were  they  partners  in  fact  in 
making  tills  contract  ?  If  so,  they  would 
be  liable  as  partners.  (2)  Did  they  hold 
themselves  out  to  the  plaintiff  as  partners?  If 
ao,  they  would  be  liable  in  that  relation.  (8) 
Were  they  in  fact  the  authorized  agents  or  rep- 
rosentatives  of  a  corporation  competent  to  con- 
tract as  a  corporation,  or  did  they  assume  to  be 
io  authorized,  and  in  that  representative  capa- 
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city  make  this  contract?  If  so,  they  cannot  be 
held  as  partners,  provided  they  disclosed  their 
agency  to  the  agents  acting  about  this  business 
for  the  plaintiff  Corporation;  namely,  Darwin, 
Beach,  or  Hill,  or  any  of  them,  or  if  these  [593] 
agents  of  the  plaintitf  Corporation  otherwise 
knew  that  fact.  If  the  jury  find  that,  on  the 
28d  of  June,  1881,  there  was  in  existence  a 
corporation  called  'The  McGowan  Pump  Com- 
pany/ qualified  to  do  business,  when  the  con- 
tract of  that  date  was  signed  in  that  name,  and 
that  the  defendants  were  authorized  to  act  for 
it,  and  informed  Beach  that  it  was  that  Cor- 
poration making  the  contract,  the  verdict  must 
be  for  the  defendants,  because  the  Corporation 
isnot  here  sued.  And  in  ascertaining  whether  the 
Corporation  existed  in  fact,if  you  findthatthe  en- 
tire amount  of  capital  stock  of  'The  McGowan 
Pump  Company*  was  subscribed,  and  the  sub- 
scribers met  and  elected  directors,  and  the  di- 
ectors  elected  Theodore  J.  McGowan  president 
and  Robert  C.  Bliss  secretary,  and  said  president 
and  secretary madeUie  contract  of  June28, 1881, 
in  the  name  of  'The  McGowan  PumpCompany,' 
and  informed  the  agent  of  the  plaintiff  at  tiie 
time  that  'The  McGowan  Pump  Company*  was 
a  corporation,  and  was  contracting  in  that  ca- 
pacity, then  the  defendants  are  entitled  to  a 
verdict,  notwithstanding  it  may  appear  to  the 
jury  that  the  subscribers  to  the  articles  of  in- 
corporation failed  to  certify  to  the  Secretary  of 
State,  as  reouircd  by  law,  that  said  subscription 
of  stock  haa  been  made.  But,  as  a  corporation 
in  Ohio  can  only  act  by  or  under  the  authority 
of  its  board  of  directors,  and  on  the  23d  June, 
1881,  there  is  no  evidence  tending  to  show  any 
action  of  the  board  of  the  Corporation  known  as 
the  McGowan  Pump  Company  authorizing  the 
contract  in  this  case  to  be  made,  and  authoriz- 
ing either  McGowan  or  Bliss  to  contract  for 
the  Corporation,  you  should  consider  the  fact 
that  they  had  no  such  authority  on  that  date 
to  make  a  contract  for  the  Corporation,  in  de- 
termining whether  they  did  in  fact  undertake 
to  contract  for  the  Corporation,  and  wheth- 
er the  signature  to  said  contract  was  the 
signature  of  the  Corporation  or  of  the  defend- 
ants as  partners.  But,  while  you  should  give 
this  fact  its  due  weight,  also  the  fact  that  the 
final  o^nization  sought  to  be  proved  was 
only  a  few  days  prior  to  the  contract,  together 
with  all  the  other  facts  relating  to  the  forma- 
tion of  the  Corporation,  it  is  proper  to  say  that, 
in  the  opinion  of  the  court,  tne  want  of  direct 
authority  conferred  by  a  board  of  directors  [694} 
would  not,  in  this  controversy,  so  affect  the 
contract  as  to  convert  it  into  one  of  partner- 
ship, because  that  is  a  question  between  the 
Corporation  and  its  oflScers  assuming  to  act  for 
it;  wherefore,  if  you  find  that,  notwitiistanding 
this  want  c '  authority,  the  defendants  assumeo, 
in  their  corporate  capacity,  to  contract  with  the 
plaintiff,  and  notified  Beach  that  they  were  so 
assuming  to  act,  or  he  otherwise  knew  it,  your 
verdict  must  be  for  the  defendants,  irrespective 
of  any  want  of  authority.  This  point  of  noti- 
fying Beach  is  one  of  direct  conflict  of  testi- 
mony between  the  parties,  whidi  you  must  set- 
tle under  the  rules  to  be  hereafter  mentioned, 
the  court  being  content  to  say  here  that  it  is  a 
matter  in  this  fiiwsuit  of  paramount  imxx)rtance 
to  both  parties,  which  demands  your  most  care- 
ful consideration.    In  determining  these  ques- 
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tions  sabmitted  to  you  on  this  branch  of  the 
case  you  may  look  to  all  the  facta  in  proof  bay- 
ing any  bearing  on  the  questions."  "I  invite 
your  attention  to  certain  features  of  the  evi- 
dence on  this  blanch  of  the  case.  From  the 
origin  of  the  transaction  In  controversy  in  this 
case,  found  in  Darwin's  letter  of  March  13, 
1881,  and  even  prior  to  that  time,  as  shown 
by  the  defendanto*  dealings  with  him  as  presi- 
dent of  another  company,  it  is  undisputed  that 
the  defendants  dealt,  in  the  negotiations  with 
the  plaintiff's  agent,  as  partners,  no  matter  un- 
der what  name,  until,  at  the  very  earliest,  about 
the  20th  May,  when  the  alleged  transfer  of  assets 
to  the  Corporation  is  said  to  have  taken  place; 
and  it  may  be  you  will  find,  in  the  disputed 
facts,  that  they  so  dealt  down  to  about  June  20, 
1881,  when  the  minutes  of  corporate  oreanizar 
tion,  in  proof,  show  that  a  moro  complete  or- 
ganization was  attempted  or  perfected.  The 
exact  status  of  this  Corporation  between  these 
dates  might  be  under  some  circumstances  a 
matter  of  grave  importance,  as  to  which  it 
would  be  the  duty  of  the  court  to  instruct  you 
more  fully.  But  here  the  court  has,  in  the  in- 
structions already  given,  indicated  the  greatest 
influence  it  can  have  on  this  issue  between  the 
parties.  Perhaps  a  fuller  explanation  of  the  le- 
gal effect  of  the  proof  about  the  status  of  this 
Corporation  may  aid  you.  It  cannot  be  denied 
that  the  defendants  were  partners  from  the  date 
of  their  partnership  articles  to  the  dissolution  of 
the  partnership  by  the  substitution  of  a  corpora- 
tion; nor  can  it  be  denied  that,  as  early  as  1880, 
more  than  a  year  before  this  transaction  began, 
the  defendants  took  the  primary  step  to  organ- 
ize a  corporation,  but  nothing  more  until  May  or 
June,  1^1,  a  short  time  before  this  contract 
was  made;  but  it  is  equally  undeniable  that 
they  negotiated  and  dealt  with  plaintiff  as  part- 
ners, necessarily  so,  until  the  Corporation  was 
more  thoroughly  established  than  it  was  by 
this  primary  step.  Now,  there  is  no  proof 
tending  to  snow  me  plaintiff's  agents  haa  any 
sort  ofknowledge  of  the  corporate  existence  of 
•The  McQowanPump  Company,' in  fact,  dovm 
to  the  very  moment  of  signing  the  contract  of 
June  28,  f881  when  the  defendants  testify  they 
told  Beach  of  it,  and  that  they  were  contract- 
ing as  a  corporation,  which  is  denied  by  the 
plaintiff."  "There  is  no  proof  whatever  that 
plaintiff's  agents"  "were  ever  informed  by  de- 
fendants of  their  own  corporate  capacity,  be  it 
what  it  may,  at  anytime  prior  to  the  signing  of 
the  contract,  or  that  by  other  means  they  had 
such  information.  The^ef ore  the  court  charges 
you  that,  by  their  relations  in  fact,  the  course 
of  their  dealings  with  the  plaintiff,  as  shown 
by  their  letters  and  repeated  interviews  with 
each  other  throughout  the  negotiations,  from 
the  beginning  to  the  moment  of  signing  the 
contract,  the  defendants  are  estopped,  in  fact 
and  law,  to  deny  that,  as  to  the  plaintiff,  they 
were  partners  in  making  the  contract,  unless 
you  believe  that  they  then  disclosed  their  cor- 
porate character  to  Beach.  If  you  find  that  to 
be  a  fact,  the  court  has  already  told  you  that 
your  verdict  should  be  absolute^  for  the  defend- 
ants.  If  you  do  not  find  that  to  ne  a  fact,  but,  on 
the  contrary,  believe  the  plaintiff's  proof  that  no 
such  disclosure  was  made,  the  defendants  are 
liable  as  partners  for  whatever  damagesv  ou  may 
find  for  the  plaintiff,  on  the  merits  of  the  case.^' 
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The  court  also  gave  the  following  instruc- 
tion, at  the  request  of  the  defendants:  "2.  If. 
before  the  28d  day  of  June,  1881,  the  McGowan 
Pump  Company  had  become  incorporated  and 
organized  under  the  laws  of  Ohio,  with  Theo- 
dore McGowan  as  president  and  Robert  C. 
Bliss  as  secretary,  and  if,  when  the  contract  of  [SO0] 
that  date  was  made,  the  plaintiff  was  informod 
hy  the  defendants  that  the  McGowan  Pump 
Company,  which  entered  into  said  contract^ 
was  a  corporation,  then  the  plaintiff  cannot  ro- 
cover  agamst  the  present  defendants." 

The  court  refused  to  give  the  following  in- 
structions asked  hj  the  (fefendants,  and  to  each 
refusal  the  defendants  excepted:  "If  the  Mo 
Gk) wan  Pump  Company,  whidi  entered  into  the 
contract  of  June  23,  ISBX,  was  in  fact  an  incor- 
porated company  and  not  a  partnership,  then 
the  plaintiff  cannot  recover  in  this  case,  whether 
the  plaintiff  supposed  it  to  be  a  partnership  or 
not''  "81.  If  the  agent  of  the  plaintiff,  sent 
here  to  make  a  contract  for  this  work,  did  con- 
tract with  the  McGowan  Pump  Company,  and 
had  it  explained  to  him  that  the  said  Company 
had  organized  as  a  corporation,  and  the  defend- 
ants went  on  under  said  Corporation,  and  did 
the  work  provided  for,  which  the  plaintiff  sub- 
sequently took  from  said  Corporation,  thev  can- 
not now  deny  that  they  dealt  with  the  said  Cor- 
poration." 

It  is  objected  by  the  defendants  that  the  court 
did  not  specify  any  limit  of  time  prior  to  the 
making  of  the  contract  of  June  28, 1881,  dar- 
ing which  the  holding  out  of  the  d^endants  to 
the  plaintiff  as  partners,  and  the  dealing  of  the 
plaintiff  with  them  as  such,  would  have  the 
effect,  in  the  absence  of  notice  to  the  plaintiff  of 
the  change  from  a  partnership  to  a  corx)oration, 
to  tx  the  liabili^  of  the  defendants  as  partners; 
that,  although  the  bill  of  exceptions  states  that 
the  plaintiff  and  the  defendants  were  in  corre- 
spondence prior  to  the  organization  of  the  Cor- 
poration, it  does  not  state  that  there  had  beak 
any  dealings  between  them;  and  that  espedallT 
there  was  error  in  refusing  to  charge  proposi- 
tion 81,  above  quoted. 

The  bill  of  exceptions  does  not  show  thai 
there  was  any  eviaence  that  the  defondants 
went  on  doing  the  wozk  as  a  corporation,  or 
that  the  plaintiff  took  the  woric  from  the  Cor- 
poration. There  was  no  exception  to  the  gen- 
eral charge  of  the  court  on  the  subject,  above 
quoted.  The  court,  in  its  general  charge,  die- 
onctly  instructed  the  Jury  that  if  McGowan, 
as  president  of  the  Corporation,  and  Bliss  as  its 
secretary,  made  the  contract  of  June  28,  1881, 
in  the  name  of  "The  McGowan  Pump  C(Mn- 
pany,"  and  informed  the  agent  of  the  plaintiff  iS9ft 
at  the  time  that  the  Mc€k>wanPump  Company 
was  a  corporation  and  was  contracting  in  thai 
capacity,  the  defendants  were  entitled  to  a  v^ 
diet  Again,  the  court  instructed  the  jur^  thai 
if,  notwithstanding  any  want  of  authonty  in 
McGowan  and  Bliss  to  contract  for  the  Corpor»> 
tion,  they  assumed,  in  their  corporate  capacity, 
to  contract  with  the  plaintiff,  and  to  notify  the 
plaintiff's  agent.  Beach,  that  ihej  so  assomed  to 
act,  or  he  otherwise  knew  it,  their  verdict  mnai 
be  for  the  defendants,  irrespective  of  any  wani 
of  authority.  Again,  in  its  general  charee.  the 
court  instructed  the  Jury  as  follows:  *ur  the 
Jury  find  that,  on  the  28d  of  June,  1881,  there 
was  in  existence  a  corporation  called  'The  Ki>> 

121  U.  & 


188«. 


MoGowAir  y.  Ambbicak  Pressed  Tan  Babk  Ca 


575-(J(» 


GowoD  Pomp  Co./  qaaltted  to  do  bustnefls 
when  the  contract  of  that  date  was  signed  in 
that  name,  and  that  the  defendants  were  au- 
thorized to  act  for  it,  and  informed  Beach  that 
it  was  that  Corporation  making  the  contract, 
the  verdict  must  be  for  the  defendants,  because 
the  Corporation  is  not  here  sued." 

This  disposition  of  the  question  of  partner- 
ship by  the  court  seems  to  us  to  have  been 
proper  and  to  have  been  as  favorable  to  the  de- 
fendants as  they  were  entitled  to  ask. 

The  criddsm  as  to  the  want  of  the  spedflcsr 
don  of  the  limit  of  time  has  no  force.  The  bill 
of  exceptions  does  not  purport  to  state  all  the 
evidence  that  was  given  at  the  trial.  It  does 
not  show  what  dealings  had  been  had  between 
the  parties  prior  to  the  making  of  the  contract 
of  June  28, 1881:  nor  does  itappear  by  the  rec- 
ord that  the  attention  of  the  court  was  drawn 
by  the  defendants  to  this  point  of  the  limit  of 
time,  or  that  any  request  was  made  in  regard  to 
it. 

It  is  next  objected  by  the  defendants  that 
the  petition  of  the  plainoff  alleges  that  the  con- 
tract sued  upon  was  fully  performed  by  the 
plaintiff,  ana  alleges,  as  a  breach,  that  the  de- 
fendants failed  to  erect  and  complete  the  ma- 
chinery within  the  time  set  forth  in  the  con- 
tract; that  the  averment  of  performance  by  the 
plaintiff  is  inconsistent  with  a  recovery  based 
on  the  theory  that  the  defendants  waived  the 
performance  by  the  plaintiff  of  the  part  of  the 
contract  relating  to  tne  time  when  the  boat  was 
to  be  furnished;  that  the  plaintiff  could  not  re- 
[598]  cover,  on  the  averments  of  the  petition,  with- 
out proving  that  the  boat  was  reeidj  to  receive 
the  machineiy  in  time  to  allow  it  to  be  erected 
on  the  boat  lief  ore  the  end  of  sixty  days  from 
June  28,  1881;  and  that  the  proof  was  that  the 
boat  was  not  ready  for  the  machinery  until 
about  the  10th  of  November,  1881. 

On  this  subject  the  court  chareed  the  jury  as 
follows,  under  the  exception  of  the  defendants: 
"If  the  Jury  find  that  the  contract  was  made, 
as  alleged,  with  defendants,  and  that,  after  the 
day  named  for  the  completion  of  the  contract, 
the  work  not  being  tiien  completed,  the  boat  was 
not  then  in  readiness  to  receive  it,  yet  if  the  boat 
was  thereafter  made  ready  by  James  Mack,  and 
the  defendants  proceeded  under  the  contract, 
they  were  then  bound  to  complete  it  within  the 
flame  length  of  time  contemplated  b^  the  orig- 
inal agreement,  and  such  additional  tmie  as  may 
liave  oeen  lost  in  the  prosecution  of  the  wotIl, 
occasioned  by  Mack's  delay  in  the  construction 
of  the  boat;  and,  failing  in  this,  they  are  liable 
for  the  consequences  of  such  failure  and  delay. 
Therefore,  the  court  charges  you  that  the  de- 
fendants are  only  liable  for  anv  damage  caused 
bv  delay  fo*-  the  period  of  delay  found  by  ap- 
plication of  the  above  rule  to  the  proof  in  this 
case." 

The  defendants  contend  that  this  was  not  a 
proper  charge  under  the  issues,  and  that,  if  the 
boat  was  not  ready  for  the  machinery  within 
the  sixty  days  provided  for  by  the  contract,  the 
agreement  of  the  defendants,  if  they  proceeded 
to  construct  the  machinery,  became  an  agree- 
ment to  deliver  it  within  a  reasonable  time  after 
the  boat  should  be  made  ready  to  receive  it.  In 
accordance  with  these  views,  the  defendants 
asked  for  the  following  instructions^  each  of 
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which  was  refused  and  to  each  refasal  they  ex- 
cepted: "4.  Thatthecontractsued  on  is  entire, 
and  required  the  plaintiff  to  have  tiie  machin- 
erv  therein  described  built  and  set  im  on  board 
a  Doat  to  be  furnished  by  the  plain  tin,  within  60 
days  from  June  28, 1881,  and  that,  if  the  plaint- 
iff failed  to  furnish  such  boat  imtil  after  the 
said  period  of  60  days  from  June  28,  1881,  had 
expired,  and,  by  reason  of  such  failure,  the  de- 
fendants were  unable  to  begin  to  set  up  such 
machinery  on  board  said  boat  until  after  the  ex- 
piration of  said  period  of  60  days  from  June 
28, 1881,  then  the  defendants  are  entitied  to  re- 
cover." "21.  That,  if  the  boat  was  not  ready 
for  the  machinery  in  time  to  have  the  same  put 
up  within  60  days  from  the  date  of  the  con- 
tract, but  the  parties  subsequentiy  proceeded, 
at  the  request  of  Beach,  to  put  the  machinery 
upon  the  boat,  they  were  only  bound  to  pro- 
ceed with  reasonable  diligence  under  the  dr- 
cumstances.  and  were  not  bound  to  complete 
the  same  within  60  days  thereafter,  if  the  boat 
or  the  foundations  provided  for  the  machinery 
were  so  insuf9cient  as  to  prevent  such  comple- 
tion within  said  time."  "23.  That,  as  the  ma 
chinery  was  to  be  put  upon  a  boat  to  be  fur- 
nished by  the  plaintiff,  to  require  of  the  defend- 
ants that  they  nave  the  maehineiy  finished  and 
put  up  on  the  boat  within  the  60  days,  the  plaint- 
iff must  have  had  the  boat  ready  and  fit  for  the 
purpose  in  time  to  enable  the  defendants  to 
have  put  the  machinery  in  place  upon  the  boat 
the  same  belne  ready  therefor,  within  the  60 
days,  and,  if  the  boat  was  not  ready  in  such 
tbne,  then  the  plaintiff  cannot  recover  dami^et 
for  not  having  the  said  machinery  so  coniplet- 
ed  within  60  oavs.  In  such  case  the  defend* 
ants  were  onlv  bound  to  proceed  with  due  dili- 
gence under  uie  circumstances." 

The  argument  on  the  part  of  the  defendants 
is  that  the  plaintiff,  by  failing  to  have  the  boat 
ready  in  time  for  the  performance  of  the  con- 
tract according  to  its  terms,  prevented  such  per- 
formance; that  there  was  no  mere  postpone- 
ment of  it  for  the  number  of  days  of  delay 
caused  by  the  plaintiff;  that  there  is  nothing  to 
show  that  the  defendants  agreed,  or  would  have 
agreed,  to  erect  the  machinery  within  60  days 
after  November  10, 1881;  that,  although  both 
parties  went  on  to  perform  the  contract,  the 
element  of  the  fixed  time  was  eliminated  from 
it;  and  that  the  true  rule  is  that  the  contract  was 
to  be  performed  in  a  reasonable  time,  having  re- 
gard to  the  nature  and  drcumstances  of  tihe 
perfonnance. 

The  bill  of  exceptions  states  that  the  pUdnt- 
iff  "  ^ve  evidence  tending  to  show  that  the 
machmery  named  in  the  said  contract  of  Jun^ 
28, 1881,  was  not  completely  finished  and  put 
upon  said  boat  within  the  60  days  named  in 
f aid  contract,  nor  for  a  lone  time  thereafter; " 
that,  in  consequence  thereof,  it  "  suffered  great 
delay  in  the  use  of  the  said  boat  and  machinery, 
and  great  damage  in  having  to  expend  a  Urge 
sum  of  money  upon  the  same;  and  that  the 
plaintiff  lost  a  very  large  sum  of  money  by  the 
breach  of  said  contract  before  it,"  tide  m^ 
chinery,  **  was  finished." 

The  petition  contains  an  allegation  of  special 
damage,  from  the  loss  of  tan  bark  oocanoned 
by  the  delay  in  not  erecting  the  machinery 
within  60  days  from  June  28. 1881;  but  the 

1085 


[599] 


[600] 


676-609 


SUFRBME  COUBT  OF  THB  UkITKD  StATBS. 


Oct.  TBauft, 


[601] 


bill  of  exceptions  does  not  show  that  there  was 
any  evidence  tending  to  establish  this  special 
damage,  except  as  it  may  be  inferred,  from  the 
general  charge  of  the  court,  that  such  testimony 
was  offered.  But  the  court,  in  its  general 
charge,  instructed  the  Jury  as  follows:  "  The 
contract  bound  the  defendants  to  complete  the 
machinery  and  set  it  up  on  the  boat  within  60 
days.  It  is  too  plain  for  argument  that  the 
failure  of  the  plaintiff  to  have  the  boat  ready 
would  excuse  the  defendants  from  strict  com- 
pliance with  this  part  of  the  contract,  and  that 
all  delay  which  occurred  before  the  boat  was 
ready  is  out  of  the  case.  The  plaintiff  was  as 
mucn  responsible  for  that  as  the  defendants,  or 
flufQciently  so  to  preclude  him  from  complaint 
on  that  score." 

It  is  therefore  claimed  by  the  plaintiff  that 
no  damages  were  included  in  the  verdict  on  ac- 
count of  the  delay  in  not  erecting  the  machin- 
eij  within  60  days  from  June  23,  1881.  This 
appears  to  be  a  sound  proposition.  We  see  no 
error  in  the  charse  of  the  court,  that,  if  the  de- 
fendants proceeded  under  the  contract,  they 
were  bound  to  complete  the  work  within  the 
length  of  time  contemplated  by  the  original 
agreement,  and  such  additional  time  as  was 
lost  by  the  delay  in  the  construction  of  the 
boat.  There  is  nothing  in  the  bill  of  exceptions 
to  show  that  the  machinery  could  not  have  been 
erected  within  60  days  after  the  boat  was  ready 
to  receive  it.  The  parties  treated  the  contract 
as  in  full  force,  except  as  to  the  time  in  which 
it  was  to  be  performed,  and  the  work  was  done 
and  the  payments  were  made  under  the  con- 
tract as  thus  extended  in  time.  The  defend- 
ants made  no  claim  before  the  suit  was  brought, 
that  the  contract  was  rescinded  by  reason  of 
the  nonreadiness  of  the  boat  until  the  10th  of 
November,  1881,  or  that  there  was  any  reason 
in  that  fact  which  prevented  them  from  com- 
plying with  their  part  of  the  contract  within 
the  60  days  after  the  delivery  of  the  boat.  No 
such  defense  is  set  up  by  them  in  their  answer, 
and  they  introduced  no  evidence  to  that  effect, 
so  far  as  the  bill  of  exceptions  shows.  These 
views  are  in  accordance  with  the  ruling  of  this 
court  in  PhiHipt  d  Colby  C.  Qo,  v.  Seynunir,  91 
U.  8.  646  [23:  841].  The  plaintiff  went  on 
paying  the  aef endants  on  account  for  the  ma- 
chmery ,  and  the  defendants  proceeded  in  erect- 
ing it  without  complaining  of  the  delay  in  the 
furnishing  of  the  boat,  and  without  any  claim 
that  they  v^ere  not  required  to  furnish  the  ma- 
chinery within  the  60  days  after  ihe  furnishing 
of  the  Doat  See  also  QroMtan  v.  Tobey,  75  IlT 
640. 

The  next  assignment  of  error  relates  to  the 
efifect  of  the  contract  of  March  30,  1882,  set  up 
in  the  third  defense  19  the  amended  answer. 
The  theory  of  the  defendants  is  that  this  con- 
tract was  substituted  for  all  prior  contracts  and 
ought  to  have  been  the  basis  of  the  suit.  The 
circuit  court  treated  it  as  merely  waiving  the 
provision  of  the  original  contract  in  regard  to 
the  time  required  for  pressing  and  delivering 
each  bale. 

The  court,  in  its  general  charge,  charged  as 
follows,  in  regard  to  the  contract  of  March  80, 
1882,  under  exception  by  the  defendants:  "But 
the  plaintiff  has  not  stied  on  that  ooniract,  nor 
averred  any  breach  of  it  in  that  respect.  It  has 
sued  for  breaches  of  the  guaranty  for  a  good 
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machine,  and  nothing  elae.  This  contract  la 
pleaded  by  defendants  as  a  defense  to  a  daim  of 
breach,  and,  so  setting  it  up,  the  only  question 
is  whether  it  oonstittttes  a  defense.  It  is  only  a 
sapt>lemental  contract  to  that  of  June  28.  It 
continues  the  guaranties  of  that  contract,  with 
the  exception  as  to  time.  It  does  not  make  new 
guaranties  for  a  new  consideration,  but  obli- 
gates the  defendants  to  carrf  out  the  old  con- 
tract ¥rith  the  named  exception,  and  imposes  on 
defendants  new  obligations  about  the  patterna^ 
etc.,  which  are  independent  and  aeparable  from 
the  old  contract  and  the  old  consideration. 
Thft  court,  therefore,  char^  you  that  its  only 
effect  is  to  reduce  the  ori^al  guaranty  of  the 
capacity  of  the  machine,  m  respect  to  the  time  16021 
for  pressing  the  bale,  if  you  find  there  was  ^  -" 
no  fraud  m  procuring  it;  if  there  was  such 
fraud  it  leaves  that  guaranty  still  in  force.  ** 
And  a^n:  "The  defendants  daim  that  its 
proper  construction  requires  that  the  1,500  tons 
only  applies  to  streng^i  of  material  to  endure 
that  pressure,  as  a  maximum  of  endurance,  not 
for  a  continuous  working  pressure.  It  belonged 
to  the  plaintiff  to  say  what  it  wanted,  and  to 
defendants  to  consider  it  when  they  made  the 
contract,  whether  they  could  give  that  which 
was  wanted.  There  is  no  proof  tending  to 
show  that  the  proper  construction  is  that  the 
plaintiff  only  wanted  a  maciiine  of  sufi9cient 
strength  to  endure  a  test  of  1,600  tons;  but,  on 
the  contrary,  read  in  the  light  of  the  circum- 
stances proved,  the  language  of  the  contract 
clearly  means  that  the  plaintiff  wanted  a  ma- 
chine by  which  it  could  deliver  on  each  and 
every  bale  a  compression  of  1,500  tons,  if  it 
chose  so  to  use  it,  and  which  would  endure  the 
work  forthe  length  of  time  suchamachine  would 
wear,  under  pnident  and  reasonable  manage* 
ment  by  the  plaintiff."  Still  further:  "If  the 
jury  find  that  the  terms  of  the  guaranty  pro- 
vided by  the  contract  are  in  writing,  as  ox- 
pressed  m  the  letters  of  April  23  and  July  5, 
1881,  then,  while  the  McGowan  Pump  Co.  did 
not  guarantee  that  bark  would  bale,  it  did  guar- 
anty to  furnish  practical  machinery,  set  up  on 
bom  of  the  boat,  that  was  capable,  in  its  design 
and  in  all  its  parts,  of  being  woriosd  to  apply 
1,500  tons  pressure  to  press  a  bale  of  bark  every 
two  and  one  half  minutes,  or  within  a  reason- 
able time,  if  the  oontvad  of  March  80  be  valid, 
and  capable,  with  reasonable  care,  in  view  of 
Xbid  character  of  such  machinery  and  of  rhe 
nature  of  the  work,  of  continuous  operation 
for  the  ordinary  duration  of  such  mechanism 
constructed  for  similar  nsea."  "If  the  jury 
find  that  the  contract  of  Marclk  '60, 1»82,  was 
duly  made  and  is  binding  between  the  parties, 
it  in  nowise  affects  the  r&ht  of  the  plaintiff  to 
recover  for  any  breach  of  the  ori^pnal  agree- 
ment between  the  parties  upon  which  this  ac- 
tion is  founded,  or  of  the  guaranties  contained 
in  such  original  weement,  except  for  the  fail- 
ure in  respect  to  uetime  required  to  press  bark 
witli  the  machinery  into  hales,  and  to  remove 
them  from  the  cylinders.  AU  the  other  obliga-  [994 
tions  and  guaranties  of  the  original  contract 
would  remain  in  full  force,  and  the  plaintifTa 
rii^bt  to  recover  for  their  breach  would  remain 
unnfTccted  by  the  contract  of  March  30, 1882.  '* 

The  defendants  requested  the  following  in- 
structions, each  of  which  was  refused  by  the 
court,  and  to  each  refusal  the  defendants  ez- 
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«epted:  "5.  That  the  plaiDtift  cannot  recover 
upon  the  issue  in  this  cause  if  it  appear  to  the 
Jury,  from  the  testimony^  that  the  contract 
which  has  been  read  in  evidence,  bearing  date 
March  80,  1882,  was  in  good  faith  executed 
and  delivered  by  both  the  parties  to  this  cause." 
**10.  That  the  plaintiff  does  not  entitle  itself  to 
recover  upon  the  contract  of  June  28,  1881,  by 
showing  that  the  defendants  failed  to  comply 
with  the  contract  of  March  80,  1882. "  "That, 
even  if  it  be  true,  and  believed  by  Uie  Jury  from 
Ibc  testimony,  that  the  contract  of  March  80, 
1882,  was  broken  by  the  defendants  by  nonde- 
livery of  the  receipts,  or  of  assignments  of  patent- 
rights,  therein  described,  nevertheless,  such 
breach  does  not  entitle  the  plaintiff  to  recover  in 
Uiis  case  upon  the  contract  of  June  28, 1881." 
^'12.  A  breach  of  the  contract  of  March  80, 1882, 
entitles  the  party  who  did  not  break  such  con- 
tract, if  it  suffered  damages  by  reason  of  such 
breach,  to  recover  in  an  action  for  such  dam- 
ages founded  upon  such  contract;  but  it  fur- 
nishes no  ground  for  recovery  in  this  case  upon 
the  contract  of  June  28,  1881,  for  damages  suf- 
fered by  reason  of  a  breach  of  the  last  named 
contract"  **14.  That,  by  the  contract  of 
March  80, 1882,  the  parties  waived  and  with- 
drew all  previous  ag^ements  and  guaranties 
relating  to  the  hydraulic  machinery,  except 
only  tbat  the  material  of  which  it  was  composed 
had  sufficient  strength  to  work  up  to  a  total 
pressure  of  a  thousand  tons,  and  that  the  de- 
fendants are  not  liable  to  damages,  in  this  ac- 
tion, for  any  defect  in  said  hydraulic  machin- 
ery, if  said  material  had  suffcient  strength  to 
work  up  to  such  pressure,  unless,  under  the 
charge  of  the  court,  the  jury  believe,  from  the 
testimony,  that  the  said  contract  was  procured 
by  fraud  or  false  representation,  and  is,  there- 
fore, not  binding  upon  the  plaintiff."  "28.  If 
it  appear,  in  this  case,  that  the  machinery  con- 
tracted for  in  the  contract  of  March  80,  1882, 
was  not  possible  to  be  made  as  working  ma- 
chinery, because  the  material  of  which  it  was 
[S04]  to  ^  made  was  not  capable  of  sustaining  any 
such  working  pi*essure,  yet  that  the  material 
used  by  the  dfefendants  was  of  the  strength  of 
1,500  tons,  then  the  contract  of  the  80th  March, 
1882,  must  be  construed  as  relating  to  the 
strength  of  the  material  and  not  toj^he  working 
capacity  of  the  machinery." 

i^he  argument  on  the  part  of  the  defendants 
la  that  the  instrument  of  March  80,  1882,  con- 
tained a  new  contract,  and  that  the  effect  of  it 
was  to  withdraw  all  guaranties  relative  to  the 
hydraulic  machinery,  except  that  the  stren'glh 
of  the  material  would  be  such  as  to  bear  1,500 
tons  pressure;  that  the  new  contract  did  not 
modify  the  original  guaranty  that  the  boilers 
and  machinery  for  propelUne  the  steamboat 
wuuld  be  made  in  a  workmanlike  manner  and 
of  first  class  material,  with  sufficient  capacity 
to  do  tlie  required  work  and  to  pass  government 
inspection,  but  that  all  guaranties  in  regard  to 
the  hydraulic  machinery  intended  to  press  the 
.  bark  mto  bales  were  withdrawn  except  the  one 

'  relating  to  the  strength  of  material;  and  that, 

as  to  that,  all  guaranties  were  withdrawn  ex- 
cept that  the  material  would  bear  1,600  tons 
presBuie,  not  for  continuous  work,  but  a  press- 
are  up  to  1,500  tons,  or  without  bursting  upon 
test. 

The  view  taken  by  the  court  on  this  subject 
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is  shown  by  the  following  instructions  given  by 
it,  to  each  of  which  the  defendants  excepted: 
*'5.  The  written  contract,  if  the  Jury  find  it 
was  made  between  the  plaintiff  and  the  defend- 
ants, requires  the  machinery  to  be  made  under 
it  to  be  constructed  in  a  workmanlike  manner 
and  of  first  class  materials  and  to  be  set  up 
aboard  of  the  plaintiff's  boat  in  Cincinnati.  The 
machinery  is  to  have  sufficient  capacity  to  do 
the  required  work,  and  is  guarantied  by  the 
McQowan  Pump  Company.  The  contract 
having  thus  defined  the  character  of  the  work, 
it  cannot  in  that  respect  be  varied  by  parol  evi- 
dence»  which  is  admissible  only  to  enable  us  to 
properly  interpret  the  contract.  It  required  the 
machinery  to  oe  constructed  in  a  workmanlike 
manner  and  of  first  class  materials."  "5.  The 
machinery  being  constructed  to  be  set  up  on 
the  plaintiff's  boat,  it  is  for  the  jury  to  deter- 
mine what  the  boat  was  that  was  referred  to,  [606] 
and,  if  the  boat  intended  was  one  provided  to  be 
constructed  by  one  James  Mack,  of  a  kind,  and 
of  dimensions,  and  with  bulk  heads  and  foun- 
dations, thbn  defined  and  understood  l^  the 
parties,  then  this  contract  to  construct  the 
machinery  required  the  McQowan  Pump  Com- 
pany to  f  uroisn  whatever  was  necessary  for  the 
efficient  working  of  the  machinery  upon  the 
boat  and  bulk  heads  so  defined  and  understood 
by  the  parties,  for  rendering  the  machineiy 
stable  to  do  the  required  w^^rk,  when  set  up 
aboard  the  boat." 

The  court  also  refused  to  give  the  following 
instructions  asked  by  the  d^endants,  and  they 
excepted  to  each  refusal:  "18.  If  the  naachin- 
ery  contracted  for  in  this  case  was  in  fact  ^ 
capable  of  working  up  to  the  pressure  of  l,9t>o 
tons,  required  by  contracts  between  the  parties, 
and  this  incapacity  resulted  not  from  any  de- 
fect of  workmanship  or  construction,  but  from 
the  fact  that  such  machinery,  of  the  character 
and  description  provided  for  by  said  contracts, 
cannot  be  made  capable  of  working  up  to 
such  pressure,  and  if  the  machinery  was  in 
fact  made  of  first  class  material  and  in  a  work- 
manlike manner,  and  was  capable  of  receiving 
the  greatest  pressure  machineiy  of  the  descrip- 
tion called  for  by  said  contract  could  be  made 
to  work  up  to— then  the  fact  that  said  machin- 
ery will  not  work  up  to  such  pressure  does  not 
entitle  the  plaintiff  to  recover  any  damages 
based  on  such  incapacity  to  work  up  to  such 
pressure."  **  That  the  guaranty  referred  to  in 
the  contract  of  June  28,  1881,  is  a  guaranty  of 
the  machinery  to  be  made,  and  not  a  guaran- 
ty as  to  its  operation  upon  the  boat  which  the 
plaintiff  might  present  for  that  purpose  to  the 
defendants. 

The  defendants  also  excepted  to  the  follow- 
ing parts  of  the  general  char^  of  the  court: 
"but,  if  you  find  that,  witbm  the  range  of 
mechanical  art,  such  pressure  could  have  been 
delivered  to  the  bark,  it  was  their  obligation  to 
do  it.  The  whole  field  of  mechanical  engi- 
neering was  open  to  them,  except  so  far  as  it 
was  restricted  by  the  necessity  of  placing  the 
machine  upon  a  floating  foundation,  to  be 
furnished  by  the  plaintiff,  of  which  more  here-  :30Q1 
after  will  be  given  you  in  charge.  They  were 
not  restricted  in  plans,  specifications  or  mate- 
rials, and  were  bound  to  select  such  plans  and 
materials  as  were  available  and  capable  of  do- 
ing the  work.  It  was  their  misfortune  if  the 
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price  demanded  was  not  sufficient  to  cover  the 
cost;  but  that  fact,  if  it  be  one,  cannot  relieye 
them.  In  short,  they  contracted  as  'mechanical 
engineers/  and  as  manufacturers,  and  are  bound 
by  the  contract  as  they  made  it,  in  tliis  re- 
spect." 

In  regard  to  the  foregoing  matters  the  de- 
fendants allege,  as  error,  that  the  circuit  court 
held  that  the  contract  was  broken  unless  the 
hydraulic  machinery  had  sufficient  capacity  to 
do  the  required  work,  was  constructed  in  a  work- 
manlike manner  and  of  first  class  materials, 
and  would  work  efficiently  and  be  capable  of 
continuous  operation  for  the  ordinary  duration 
of  such  mechanism,  constructed  for  similar 
uses,  and  be  able  to  deliver  a  pressure  of  1,500 
tons  to  the  bark,  and  that  the  plaintiff  could  by 
it  compress  eveiy  bale  to  the  extent  of  1,500 
tons  pressure,  for  the  length  of  time  such  a  ma- 
chine would  work  under  prudent  and  reason- 
able management. 

The  contract  of  March  80, 188d,  did  not,  as 
erroneously  stated  in  the  28th  request  of  the 
defendants,  contract  for  any  machinery.  It 
refers  to  the  machinery  as  lleing  in  existence, 
and  provides  for  the  transfer  to  the  plaintiff  of 
the  title  to  it  and  to  certain  extras,  and  adjusts 
the  amount  due  under  the  original,  contract  at 
the  sum  of  $11,200.  It  contains  a  modification 
of  the  orinnal  contract  in  respect  to  the  time 
required  for  each  pressing  and  delivery  of  a 
bale,  and  provides,  in  substance,  that  the  orifl:i- 
nal  agreement,  with  its  guaranties  as  to  the 
hydraulic  machinery,  ahall  otherwise  remain 
unaltesad  Tha  court,  in  its  general  charge  to 
the  jiu  T,  cimrgea  oh  these  matters  as  folfows: 
'*  But  It  is  insisted  this  contract  of  March  80, 
1882,  is  not  binding  and  can  have  no  effect  in 
this  suit,  because  defendants  have  not  per- 
formed their  part  of  the  consideration;  namely, 
the  delivery  of  the  vouchers  or  receipts  men- 
tioned, the  transfer  of  the  patterns,  the  interest 
in  the  patents  for  the  accumulator,  and  the 
double  end;  that,  as  to  the  latter,  there  is  no 
patent  and  can  be  no  performance.  The  de- 
lendants  insist,  on  the  other  hand,  that  the  bal- 
ance of  the  money  has  not  been  paid  by  plaint- 
iff, and  It  cannot  complain  of  nonx^erformance; 
and  there  is  proof  tending  to  show  defendants 
have  still  pending  an  application  for  this  pa- 
tent. The  court  regards  aU  this  subject  as  im- 
material to  this  controversy,  and  charges  you 
that  the  obligation  to  perform  these  thmgs  by 
the  defendants  does  not  arise  until  the  money 
is  tendered  or  paid,  and  no  breach  could  be 
averred  until  that  has  been  done.  But  the 
plaintiff  has  not  sued  on  that  contract  or 
averred  any  breach  of  it  in  that  respect.  It  has 
sued  for  breaches  of  the  guaranty  for  a  good 
machine,  and  nothing  else.  This  contract  is 
pleaded  by  defendants  as  a  defense  to  a  claim 
of  breach,  and,  so  setting  it  up,  the  only  ques- 
tion is  whether  it  constitutes  a  defense. "  '  'The 
court,  therefore,  charges  you,  that  its  only  ef- 
fect is  to  reduce  the  original  guaranty  for  the 
capacity  of  the  machine  in  respect  to  the  time 
for  pressing  the  bale,  if  you  find  there  was  no 
fraud  in  procuring  it;  if  there  was  such  fraud, 
It  leaves  that  guaranty  still  in  force.  But  you 
must  understand  that  the  failure,  if  any,  of  the 
defendants  to  deliver  the  vouchers,  patterns, 
etc.,  does  not  at  all  contribute  to  any  idlegea 
breach  of  the  guaian^  for  the  capacity  and 
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quality  of  the  machine,  and  such  f  aflure  does 
not  entitie  plaintiff  to  recover  for  anything  sued 
for  in  this  suit." 

We  are  of  opinion  that  the  court  rightly  dis- 
posed of  the  questions  involved  in  t&  f  or^o- 
W  branch  of  the  case. 

It  is  also  alleged  by  the  defendants,  as  error, 
that  the  court  instructed  the  Jury  that  if  they 
found  for  the  plaintiff,  they  were  not  to  make 
any  deduction  from  the  amount  of  damages  on 
account  of  any  balance  claimed  to  be  due  from 
the  plaintiff  to  the  defendants  on  account  of 
the  contract  for  the  machinery,  or  on  account 
of  any  other  contract.  The  defendants  claimed 
to  recoup  the  sum  of  $7,200  as  remaining  due 
to  them  u^der  Uie  contract  of  June  23,  1881, 
or  that  of  March  80, 1882,  and  the  further  sum 
of  $1,581.46  for  extra  work  alleged  to  have 
been  performed  bv  them;  but  they  did  not,  in 
any  of  their  pleadings,  set  up  any  counterclaim 
or  right  of  recoupment  as  to  those  items;  and 
it  is  alleged,  in  the  fourth  defense  in  their 
amended  answer,  that  an  action  is  pending  16081 
against  the  plaintiff  by  the  Mc€k)wan  Pump  *■  ^ 
Ck>mpany  to  recover  the  $1,581.46. 

It  IS  also  alleged,  by  the  defendants,  as  error, 
that  the  court  did  not  instruct  the  Jury,  as  re- 
quested by  the  defendants,  that,  although  the 
machinery  was  in  fact  incapable  of  working  up 
to  the  pressure  of  1,500  tons,  and  the  incapacity 
resulted  from  the  fact  that  machinery  of  the 
character  and  description  provided  for  by  the 
contract  could  not  be  made  capable  of  working 
up  to  such  pressure,  the  fact  that  it  would  not 
work  up  to  such  pressure  did  not  entitle  the 
plaintiff  to  recover  any  damages  based  on  such 
mcapacit^r.  The  bill  of  exceptions  states  that 
the  plaintiff  gave  evidence  tendine  to  show  that 
the  machinery  was  only  of  the  value  of  scrap, 
and  it  does  not  state  that  there  was  any  testi- 
mony ffiven  to  show  that,  without  the  capacity 
called  for  by  the  contract,  it  was  of  any  value 
beyond  its  value  as  scrap  iron,  or  that  there 
was  any  testimony  tending  to  show  that  the 
loss  of  actual  value  upon  Uie  machineiy  was 
less  than  the  amount  found  by  the  jury,  or  that 
the  machinery  had  any  value  except  that  of 
old  iron,  if  the  pressure  with  which  it  would 
work  would  have  no  effect  in  doing  the  needed 
work  upon  the  tan  bark. 

The  rule  of  damages  laid  down  by  the  court 
was  as  follows,  and  was  not  excepted  to:  "The 
rule  for  measuring  the  plaintiff's  damages  is  to 
find  the  difference  between  the  monev  value  of 
the  machineiy  contracted  for,  if  it  had.  been  con- 
stiucted  in  all  respects  according  to  tibe  contract 
as  it  has  been  construed  for  you  by  the  courts 
and  the  money  value  of  the  madiinery  as  it 
was  actually  construed  and  delivered  to  the 
plaintiff,  to  which  may  be  added  the  items  of 
exx>ense  for  keep  of  the  boat  during  the  delay, 
caused  solely  by  the  delay." 

As  to  the  refusal  of  ^e  court  to  give  the  24th 
instruction  requested  by  the  defendants,  we  are 
of  opinion  that  the  general  charge  of  the  court 
properly  covered  the  matter  involved,  and  that 
the  court  made  no  error  in  refusing  to  charge 
as  requested  in  regard  to  the  contract  of  April 

There  are  othermatters  arising  on  the  charge 
and  the  refusals  of  the  court  to  charge,  which   ^ -^^-^^ 
are  either  covered  by  the  observations  already   1*»®»J 
made,  or  upon  which,  although  the  questions 
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nised  in  regard  to  them  have  been  considered 
tj  the  court,  it  is  not  deemed  necessary  spe- 
cially to  remark. 

The  objection  to  the  competency  of  the  tes- 
timony of  the  witness  Kemplin,  as  an  expert, 
was  properly  oyermled.  He  was  a  hydraulic 
engineer,  and  had  been  engaged  in  the  construc- 
tion of  steam  engines  and  other  machinery  for 
many  yean,  slthough  he  had  never  built  any 
steam  engines  to  be  used  on  the  western  riven. 
He  was  on  board  of  the  boat  during  its  trip 
from  Cincinnati  to  Paducah,  and  saw  the  pro- 
pelling machinery  in  operation  and  examined 
It,  ana  gave  testimony  as  to  the  value  of  pro- 
I>elling  engines  for  such  a  boat  and  as  to  what  it 
would  cost  to  make  them  good.  The  question  as 
to  the  weight  of  his  evidence  was  one  for  the 
Jury,  in  view  of  his  testimony  as  to  his  experi- 
ence. 

On  the  whole  case,  we  are  of  opinion  that 
there  is  no  error  in  the  record,  and  vi0  judgment 
qfthe  Circuit  Cav/rt  is  affirmed. 

True  copy.   Test : 

James  H.  MoKenney,  Oerk.  8ui>.  Oourt,  U.  8. 


[488J         TIERY  WRIGHT,  Pff.  in  Err., 

V. 

B.  H.  ROSEBERRT  bt  al 

(See  8.  a  Reporter's  ed.  4BS-^SSL) 

PMic  lands— 8u>amp-Land  Act  of  1850— grant 
in  prsesenti — subsequent  identification— fail- 
ure of  Secretary  of  interior  to  iderUify— other 
fToqf—Act  of  ises—state  certificates  of  pur- 
chase—Statute of  Oaiifomia^ipnmA  fade  eoi- 
dence  of  title— i^ectment—ieJien  patent  may  he 
eoUateraUy  attacked— omission  to  mark  segre- 
gation map  as  fOe^ii— double  operation  cf  patent. 

1.  The  Swamp-Land  Act  of  September  tt,  1800, 
operated  as  a  grant  in  prossenU  to  the  State  then  in 
existence  of  all  the  swamp  lands  in  their  respective 
Jurisdictions,  paasinff  the  title  to  said  lands  as  of  its 
date,  but  requiring  Identiflcatlon  to  render  the  title 
perfeot. 

2.  The  action  of  the  Seoretary  of  the  Interior  in 
Identifying  such  lands  is  conclusive  affainst  collat- 
esal  attacJc;  but,  when  he  has  neglected  or  failed 
to  make  the  identification,  it  is  competent  for  the 
grantees  of  the  State,  to  prevent  their  rights  from 
being  defeated,  to  identify  the  lands  in  any  other 
appropriate  mode. 

K  The  fliBt  section  of  the  Act  of  Jnly  2a.  1806.  does 
not  apply  to  swamp  and  overflowed  laude.  It  was 
not  in  satisfaction  of  a  grant  of  thosp  lands  that  the 
State  could  select  lands  from  any  part  of  the  public 
domain.  All  it  could  do  was  to  ascertain  where 
ttaoee  lands  were. 

i.  Under  the  Statute  of  QUifomia,  certiflcates  of 
purchase  of  swamp  and  overflowed  lands  are  wima 
facie  evidence  of  legal  title  to  the  premljes  In  the 
nolders,  and  upon  them  ejectment  can  be  main- 
tained in  the  state  courts. 

6.  A  patent  may  be  coUateraliy  impeached  in  any 
action,  and  its  operation  as  a  conveyance  defeated, 
by  showing  that  the  department  hnd  no  lurisdiction 
to  dJspoee  of  the  lands;  that  is,  that  the  law  did  not 
provide  for  selling  them,  or  that  they  had  been  re- 
served from  sale  or  dedicated  to  special  piurpoees, 
or  had  been  previoudy  transferred  to  others. 

a.  The  omisBion  by  a  Surveyor-General  to  mark  a 
segregation  map  as  filed  does  not  affect  its  validity 
as  evidence. 

7.  In  the  leBWation  of  Congress  a  patent  has  a 
double  operation.  It  is  a  conreyanoe  by  the  govem- 
meot  when  the  government  has  any  intemst  to  con- 
vey, but  where  it  is  issued  upon  the  confirmation 
of  a  claim  of  a  pieviously  existing  title,  it  Is  docu- 
meotarv  evidence,  having  the  dignity  of  a  record, 
ef  the  fodstenoe  of  that  title,  or  at  such  equities 
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[No.  15ftJ 
Submitted  March  tl,  1887.  ifeeided  May  $,  1887. 

FJ  ERROR  to  the  Supreme  Court  of  the  State 
of  California. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Messrs,  John  Mullan,  and  C.  P.  Spragn^e 
for  plaintift  in  error. 
Mr.Wm  C.  Belcher,  for  defendants  in  error. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

This  is  an  action  to  recover  possession  of  a 
tract  of  land  situated  in  the  County  of  Tolo,  in  r4g9i 
the  State  of  California,  consisting,  according  ^  ■■ 
to  the  public  surveys,  of  portions  of  sections 
24,  26  and  86  of  township  11  north,  range  2 
east,  in  that  county,  and  embracing  560  acres. 
The  land  ia  particularly  described  as  follows: 
The  north  half  of  the  southeast  quarter,  and  the 
southeast  quarter  of  the  southeast  quarter  of 
section  twenty-four  (24),  the  east  half  of  the 
northeast  quarter  and  the  southwest  quarter  of 
the  northeast  quarter  of  section  twenty-five  (25), 
the  southeast  quarter  of  section  twenty-five  (25), 
and  the  northeast  quarter  of  section  thirty -six 
(86),  all  in  township  eleven  (11)  north,  range 
two  (2)  east.  Mount  Diablo  base  and  meridian. 
It  is  alleged  to  be  swamp  and  overflowed  land, 
which  was  granted  to  the  State  by  the  Act  of 
Congress  or  September  28, 1850,  "  to  enable  the 
State  of  Arkansas  and  other  States  to  reclaim 
the  swamp  lands  within  their  limits."  0  Stat, 
at  L.  519.  The  complaint  is  in  the  usual  form 
in  such  actions,  alleging  the  plaintiff's  seisin  in 
fee  of  the  land  and  his  right  of  posses^sion,  the 
unlawful  entry  thereon  of  the  oefendants  and 
their  ousting  him  therefrom,  and  their  con- 
tinued withholding  of  the  possession,  to  his 
damage  of  $1,000.  It  also  alleges  that  the  rents 
and  profits  of  the  land  are  of  the  value  of  $560 
a  year.  The  prater  is  for  judgment  of  restitu- 
tion of  the  premises  and  for  the  damages,  rents 
and  profits  claimed. 

Two  of  the  defendants  united  in  their  answer, 
one  of  them  being  a  tenant  of  the  other;  the 
other  defendants  answered  separately.  All  de- 
nied the  allegations  of  the  complaint,  and,  ex- 
cept in  the  case  of  the  tenant,  asserted  owner- 
ship in  fee  of  portions  of  the  demanded  prom- 
ises, which  they  described  in  their  respective 
answers;  and  all  set  up  the  Statute  of  Limita- 
tions in  bar  of  Uie  action. 

The  action  was  twice  tried  by  the  State  Dis- 
trict Court  in  which  it  was  commenced,  and, 
by  stipulation  of  parties,  without  a  jury.  At 
both  trials  the  plaintiff  asserted  title  to  the 
premises  as  swamp  and  overflowed  lands  by 
conveyance  from  parties  who  had  purchased 
them  irom  the  State.  The  defendants  claimed 
the  premises  through  patents  of  the  United 
States,  issued  under  the  preemption  laws  to 
them  or  to  parties  from  whom  they  derived 
their  faiterest.  On  the  flrst  trial,  the  court  [*»0] 
found  that  160  acres  were  swamp  and  over- 
flowed land  on  the  28th  of  September,  1850, 
within  the  meaning  of  the  Act  of  Con^^^ss  of 
that  date,  and  ^ave  Judgment  in  favor  of  the 
plaintiff  for  their  possession;  but,  as  to  the 
other  portions  of  the  premises,  the  court  failed 
to  find  whether  or  not  the  plaintiff  was  the 
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owner  thereof  or  entitled  to  their  possession. 
For  this  f  adlure  the  Supreme  Court  of  the  State, 
OD  apnnL  revenMsd  the  Judgment,  and  re- 
numaea  the  cause  to  the  district  court,  ivith 
directions  to  find  upon  those  issuee  from  the 
evidence  already  taken,  and  such  further  evi- 
dence as  might  be  adduced,  and  to  render 
judgment  upon  the  whole  case.  Upon  the 
second  trial  thus  ordered,  further  testimony 
was  accordingly  taken.  The  court  thereupon 
set  aside  its  previous  findings,  found  on  all 
the  issues  in  favor  of  the  defendants,  and  gave 
judgment  in  their  favor.  On  appeal  to  the  su- 
[494]  preme  court  this  Judgment  was  affirmed.  It 
does  not  distinctly  appear  what  caused  the  dis- 
trict court  to  change  its  first  decision  with  re- 
spect to  those  lan<&,  which  it  had  originallv 
held  to  be  swamp  and  overflowed;  but,  as  it 
admitted  in  evidence  the  patents  of  the  United 
States,  and  held  that  they  passed  the  title  to  the 
defendants,  it  probably  had  reached  the  con- 
clusion which  the  supreme  court  subsequently 
announced,  that  the  plaintiff  could  not  main- 
tain an  action  upon  the  title  to  swamp  and 
overflowed  lands  until' they  had  been  certified 
as  such  to  the  State,  pursuant  to  the  fourth  sec- 
tion of  the  Act  of  Congress  of  July  28,  1866, 
"To  Quiet  Land  Titles  in  California."  For 
want  of  such  certificate,  the  court  decided  that 
the  title  to  the  demanded  premises  never  vested 
in  the  State,  and  that  she  could  not  convey  a 
title  to  the  plaintiff  upon  which  he  could  main- 
tain an  action  of  ejectment  against  persons  in 
possession  under  patents  of  uie  United  States. 
This  ruling  constitutes  the  alleged  error  for 
which  a  reversal  is  sought.  To  determine  its 
correctness,  it  will  be  necessary  to  consider  the 
nature  of  the  mnt  to  the  State  of  the  swamp 
.  and  overflowea  lands,  the  proceedings  taken 

[495]  under  the  laws  of  the  State  and  of  the  United 
States  to  ascertain  and  define  their  boundaries, 
and  the  effect  of  tlie  Act  of  July  28,  1866,  and 
of  section  2488  of  the  Revised  Statutes  as  con- 
firmatory of  previous  segregaions  by  the 
State.  The  following  Is  the  Swa&ip-Land  Act 
of  September  28,  1850: 
"An  Act  to  Enable  the  State  ?»f  Arkansas 

and  Other  States  to  Reclaim  i^e  *  Swamp 

Lands'  Within  Theur  Limits. 

"Be  it  enacted,  by  the  Senate  ond  ffouse  ef 
Bepreeentatives  of  the  United  Staict  of  America 
in  Oongrees  assembied.  That,  to  enable  the  State 
of  Arkansas  to  construct  the  necessary  levees 
and  drains  to  reclaim  the  swamp  and  over- 
flowed lands  therein,  the  whole  of  those  swamp 
and  overflowed  lands  made  unflt  thereby  for 
cultivation,  which  shall  remain  unsold  at  the 
passage  of  this  Act,  shall  be  and  the  same  are 
herebv  granted  to  said  State. 

'•Sec.  2.  And  be  it  further  enacted.  That  it 
shall  be  the  duty  of  the  Secretary  of  the  Inte- 
rior, as  soon  as  may  be  practicable  after  the 
passage  of  this  Act,  to  make  out  an  accurate 
list  and  plats  of  the  lands  described,  as  afore- 
said, and  transmit  the  same  to  the  Governor  of 
the  State  of  Arkansas,  and  at  the  request  of 
said  Governor  cause  a  patent  to  be  issued  to 
the  State  therefor;  and  on  that  patent  the  fee 
simple  to  the  lands  shall  vest  in  the  said  State 
of  Arkansas,  subject  to  the  disposal  of  the 
Legislature  thereof;  Provided,  howecer.  That 
the  proceeds  of  said  lands,  whether  from  sale 
or  by  direct  appropriation  in  kind,  shall  be  ap- 
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plied  exclusively,  as  far  as  necessary,  to  thfl 
purpose  of  reclaiming  said  lands  by  means  of 
the  levees  and  drains  aforesaid. 

"Sec.  8.  And  be  it  further  enacted.  That  ii 
mating  out  a  list  and  plats  of  the  land  afore 
said,  aS  legal  subdivisions,  the  greats  part  cfS 
which  is  'wet  and  unflt  for  cultivation,'  shall 
be  included  in  said  list  and  plats;  but  when  the 
greater  part  of  a  subdivision  is  not  of  tliat 
character,  the  whole  of  it  shall  be  excluded 
therefrom. 

"Sec.  4.  And  be  it  further  enaOed,  That  the 
provisions  of  this  Act  be  extended  to,  and  their 
beneflts  be  conferred  upon,  each  of  the  other 
States  of  the  Union  in  which  such  swamp  and 
overflowed  lands,  known  and  designated  as  1^96] 
aforesaid,  may  be  situated."    9  Stat  at  L.  519. 

Soon  after  the  passage  of  this  Act,  the  quea- 
tion  arose  as  to  the  time  the  grant  took  effect; 
whether  at  the  date  of  the  Act,  or  on  the  issue 
of  the  patent  to  the  State  upon  the  request  of 
the  Governor,  after  the  list  and  plats  of  the 
lands  were  made  out  by  the  Secretanr  of  the 
Interior  and  transmittea  to  him.  The  quea- 
tion  was  one  of  great  importance  to  all  the 
States  in  which  there  were  swamp  and  over- 
flowed lands.  These  lands  amounted  to  manj 
millions  of  acres.  In  California  alone  there 
were,  according  to  the  report  of  the  land  de- 
partment, nearly  two  millions  of  acres. 

The  object  of  the  grant,  as  stated  in  the  Act, 
was  to  enable  the  several  States  to  which  it  was 
made,  to  construct  the  necessaiy  levees  and 
drains  to  reclaim  the  lands;  and  the  Act  re- 

Suired  the  proceeds  from  them,  whether  from 
leir  sale  or  other  disposition,  to  be  used,  sc 
far  as  nteessary,  exclusively  for  that  purpose 
The  early  reclamation  of  the  lands  was  oi 
great  importance  to  the  States,  not  only  on  ac 
count  ol;  their  extraordinary  fertility  when 
once  reclaimed,  but  for  the  reason  that  until 
then  they  were  the  cause  of  malarial  fevers  and 
diseases  in  the  neighborhood. 

The  language  of  the  first  section  of  the  Act 
indicates  a  grant  in  praeenti  to  each  State  of 
lands  within  its  limits  of  the  character  de- 
scribed. Its  words  "  shall  be  and  are  hereby 
granted  "  import  an  immediate  transfer  of  In- 
terest, not  a  promise  of  a  transfer  in  the  future. 
It  was  only  when  the  other  sections  of  the  Act 
were  read  that  a  doubt  was  raised  as  to  the  im- 
mediate operation  of  the  Act.  On  the  one  hand, 
it  was  contended  that  these  sections  postponed 
the  vesting  of  title  in  the  State  until  the  lands 
granted  were  identified,  and  a  patent  of  the 
United  States  for  them  was  issued.  On  the 
other  hand,  it  was  insisted  that  effect  must  be 
given  to  the  clear  words  of  the  granting  clause 
of  the  first  section,  which,  exti  termini,  import 
the  passing  of  a  present  interest,  and  that,  in 
consistency  with  them,  the  other  provisions  of 
the  Act  should  be  re^rded  as  simply  providing 
the  mode  of  identifying  the  lands,  and  furnish- 
ing documentary  evidence  of  their  identifica- 
tion, and  not  as  a  limitation  upon  vesting  the  wsjt^wi 
right  to  them  in  the  State,  as  this  would  make  l*^'* i 
the  investiture  dependent  upon  the  requestof  the 
Governor,  and  not  upon  the  Act  of  Congress. 
It  was  also  urged  that  identification  of  the  landa 
could  be  made  In  a  majority  of  instances  from 
simple  examination  of  them,  and  that  no  policy 
of  the  government  could  be  advanced  by  post- 
poning the  passing  of  the  title  until  the  identi- 
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fditMii  by  the  Secretary  of  tbe  Interior;  and 
that  the  dauae  providing,  that  upon  the  is- 
■oe  of  the  patent  the  fee  should  pass,  was 
merely  dedaiatOTY  of  the  nature  of  the  title, 
the  patent  operating  merely  by  way  of  further 


The  question  thus  brought  to  the  attention 
of  the  department^  under  whose  supervision 
the  Act  was  to  be  carried  into  e£Fect«  was  one 
upon  which  men  might  very  weU  differ;  but 
ftfter  its  solution  had  been  reached,  and  the 
conclusion  was  acted  upon,  necessarily  affect- 
ing titles  to  immense  tracts  of  land,  there  should 
be  the  clearest  evidence  of  error,  as  well  as  the 
atrongest  reasons  of  policy  and  Justice  controll- 
ing, bsfoie  a  departure  from  it  should  be  sanc- 
tioned. 

There  are  numerous  cases  in  the  history  of 
the  country,  where  Ckmgress,  after  confirming 
to  parties  title  to  lands,  has  directed  that  paten  u 
of  the  United  States  should  be  issued  to  them; 
yet,  it  has  been  held  that  the  patent  in  such 
cases  operated  merely  as  record  evidence  of  the 
title,  and  added  nothing  to  the  title  itself.  An 
illustration  of  this  is  presented  in  the  case  of 
claims  confirmed  to  lands  in  the  Northwest 
Territory  which  originated  previously  to  its 
cession  to  the  United  States.  By  the  Act  of 
Congress  of  March  26,  1804,  2  Stat,  at  L.  277, 
chap.  85,  every  person  claiming  lands  within 
certain  designated  limits  of  that  territory  by 
virtue  of  a  legal  grant  made  by  the  French 
Government  prior  to  the  Treaty  of  Paris  of  the 
10th  of  February,  1768;  or  by  the  British 
Government  subsequent  to  that  period,  and 
prior  to  the  Treaty  of  Peace  between-  the  United 
States  and  Great  Britain  on  the  third  of  Sep- 
tember, 1788;  or  by  virtue  of  any  Resolution  or 
Act  of  Congress  subsequent  to  that  Treaty, was 
required  to  deliver,  on  or  before  the  first  of 
JanuaiT.  1805,  to  the  register  of  the  land-office 
of  the  aistrict  in  which  the  land  was  situated, 
1 498 1  *  notice  stating  the  nature  and  extent  of  his 
daim,  together  with  a  plat  of  the  tract  or  tracts 
claimed.  The  register  of  the  land-office  and 
the  receiver  of  public  moneys  were  constituted 
commissioners  within  their  respective  districts 
for  the  purpose  of  examining  the  claims.  It 
was  made  their  duty  to  hear  in  a  summary 
manner  all  noatters  respecting  them,  to  examine 
witnesses,  and  to  take  any  testimony  that  might 
be  adduced  before  them  and  decide  thereon 
according  to  justice  and  equitv,  and  to  trans- 
mit a  transcript  of  their  decisions  in  favor  of 
daimants  to  the  Secretary  of  the  Treasury,  who 
was  required  to  lay  it  before  Congress  at  the 
ensuing  session. 

Among  the  claims  presented  under  this  Act 
^as  one  by  the  heirs  of  Jean  Baptiste  Tongas 
for  lands  in  the  neighborhood  of  Vincennes, 
tbe  claim  being  founded  upon  an  ancient 
grant  to  their  ancestor.  The  commissioners 
decided  in  favor  of  the  heirs  and  confirmed 
their  daim,  and  transmitted  a  transcript  of 
their  decision  to  the  Secretair  of  the  Treasury, 
who  laid  the  same  before  Congress.  By  the 
Act  of  March  8, 1807,  2  Stat,  at  L.  446,  chap. 
47,  this  and  other  decisions  in  favor  of  persons 
claiming  lands  in  the  same  District  of  Vincen- 
nas,  transmitted  to  the  Secretary  of  the  Treas- 
ury, were  confirmed.  The  Act  declared  that 
evciy  person  or  his  legal  representative,  whose 
claim  was  confirmed  and  who  had  not  pre* 
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viously  obtained  a  patent  therefor  from  the  Gov- 
ernor of  the  Territory  northwest  of  the  Ohio, 
or  of  Indiana  Territory,  should,  whenever  his 
claim  was  located  ana  surveyed,  have  a  right 
to  receive  from  the  Register  of  the  Land-Omoe 
at  Vincennes  a  certificate,  which  should  entitie 
him  to  a  patent  for  his  land,  to  be  issued  to  him 
in  like  manner  as  is  provided  by  law  "  for  the 
other  lands  of  the  United  States."  A  survey 
of  tiie  tract  thus  confirmed  was  made  in  1820, 
but  no  patent  was  issued  until  1872.  when  one 
was  issued,  reciting  the  confirmation  by  the  Act 
of  1807  of  the  decision  of  the  commissioners 
under  the  Act  of  1804.  The  patent  purported 
"  to  give  and  grant"  to  the  heirs  of  Ton^s  the 
tract  iu  question  in  fee.  A  party  claiming  un- 
der the  heirs  brought  ejectment  for  the  premises. 
The  defendant  claimed  as  tenant  under  one 
who  had  been  in  actual  possession  under  claim 
and  color  of  title  for  thirty  years.  The  question 
for  decision  was,  when  did  the  title  to  the  land  [^^9] 
vest  in  the  heirs  of  Tongas.  The  court  below 
held  that  it  vested  by  the  Act  of  confirmation 
of  1807,  when  the  land  was  located  and  surveyed 
in  1820,  and  that  the  patent  was  not  itself  the 
grant  of  the  land  by  the  United  States,  but 
merely  evidence  that  a  ffrant  had  been  made  to 
the  heirs  of  Tongas.  The  defendant,  therefore, 
had  Judgment.  The  case  being  brought  to  this 
court,  the  judgment  was  affirmed.  Langdeau 
V.  Banes,  88  U.  S.  21  Wall.  521  f22:606J.  In 
dedding  the  case,  the  court  said: 

"  In  we  legislation  of  Congress  a  patent  has 
a  double  operation.  It  is  a  conveyance  by  the 
government  when  the  government  has  any  in- 
terest to  convey;  but  wnere  it  is  issued  upon 
the  confirmation  of  a  claim  of  a  previously 
existing  title,  it  is  documentary  evidence,  hav- 
ing the  dignity  of  a  record,  of  the  existence  of 
that  title,  or  of  such  equities  respecting  the 
claim  as  justify  its  recognition  and  confirma- 
tion. The  instrument  is  not  the  less  efficacious 
as  evidence  of  previously  existing  rights  be- 
cause it  also  embodies  words  of  release  or 
transfer  from  tbe  government.  In  the  present 
case  the  patent  would  have  been  of  great  value 
to  the  claimants  as  record  evidence  of  the 
ancient  possession  and  title  of  their  ancestor, 
and  of  the  recognition  and  confirmation  by 
the  United  States,  and  would  have  obviated, 
in  any  controversies  at  law  respecting  the 
land,  the  necessity  of  other  proof,  and  would 
thus  have  been  to  them  an  instrument  of  ouiet 
and  security.  But  it  would  have  added  nothing 
to  the  force  of  the  confirmation.  The  survey 
required  for  the  patent  was  only  to  secure  cer- 
tainty of  description  in  the  instrument,  and  to 
inform  the  government  of  the  quantity  reserved 
to  private  parties  from  the  domain  ceded  by 
Virginia." 

llie  ^ants  by  the  United  Stales  of  land  to 
aid  in  the  construction  of  railroads,  in  relation 
to  which  we  have  had  many  cases  before  us,  are 
in  many  particulars  analogous  to  the  grant  by 
the  Swamp-Land  Act .  They  are  usually  of  a 
spedfied  number  of  sections  of  land  on  each 
side  of  tbe  proposed  route  of  the  road,  with  a 
reservation  of  certain  sales  or  other  disposition 
made  before  such  road  becomes  definitely  fixed.  ,  5001 
The  usual  words  of  grant  in  such  cases  are  sim-  i^'^'^J 
liar  to  those  in  the  Swamp-Land  Act — "there  is 
hereby  granted."  Thoush  it  is  impoadble 
to  locate  the  land  granted  antQ  tlie  loate  is 
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llxed,  yet  when  thai  is  fixed,  the  grant  takes 
effect  aa  of  the  date  of  the  Act.  This 
would  be  equally  the  case  were  the  mode  pre- 
scribed to  fix  the  boundaries  more  compli- 
cated and  difficult  Thus  in  the  case  of  Leaven- 
wrth,  L.dG.RB.Ch.  y.  United8taie$,  92 
U.  S.  788  [83: 684],  the  language  was,  "There 
be  and  is  hereby  granted  to  the  State  of  Kan- 
sas/' and  in  reference  to  it  the  court  said:  "It 
creates  an  immediate  interest  and  does  not  in- 
dicate a  purpose  to  give  in  future.  'There  be 
and  is  here%  granted'  are  words  of  absolute 
donation  ana  import  a  grant  in  prasenti.  This 
court  has  held  that  mey  can  have  no  other 
meaning:  and  the  land  department,  on  this  in- 
terpretatioii  of  them,  has  uniformly  adminis- 
tered ever^  previous  similar  gnmt  They  vest 
a  present  title  in  the  State  of  Kansas,  though  a 
survey  of  the  lands  and  a  location  of  the  lands 
are  necessary  to  give  precision  to  it,  and  attach 
it  to  any  particular  tract.  The  grant  then  be- 
comes certain,  and  by  relation  has  the  same 
effect  upon  the  selected  naioels  as  if  it  had  spe- 
cifically described  them.^  Bee  also  R,  R,  Oo,  v. 
Baldwin,  108  U.  S.  486  [26: 6781;  Miseowri,  K. 
A  T,  R,  Co,  y.  Kaneae  Pae,  R,  Co,  Vt  U.  S.  401 
[24: 10951;  Sehulenberg  y.  Earriman,  88  U.  8. 
21  Wall.  44,  60  [22:661,  664];  Rutlterfard  v. 
Qreemfs  Beire,  16  U.  a  2  Wheat  196  [4:218]. 
It  is  plain  that  Uie  difficulty  of  identifying 
the  swamp  and  overflowed  lands  could  not  de- 
feat or  impair  the  effect  of  the  ^[ranting  clause, 
by  whomsoever  such  identification  was  required 
to  be  made.  When  identified,  the  title  would 
become  perfect  as  of  the  date  of  the  Act  The 
patent  would  be  evidence  of  such  identification 
and  declaratory  of  the  title  conveyed.  It  would 
esublish  definitely  the  extent  and  boundaries  of 
the  swamp  and  overfiowed  lands  in  any  town- 
ship, and  thus  render  it  unnecessary  to  resort 
to  oral  evidence  on  that  subject  It  would  set- 
tle what  otherwise  might  always  be  a  mooted 
point,  whether  the  greater  part  of  any  legal  sub- 
division was  io  wet  and  unfit  for  cultivation  as 
to  cany  the  whole  subdivision  into  the  Ust 
The  determination  of  the  secretary  upon  these 
matters,  as  shown  by  the  patent,  would  be  con- 
[501 J  elusive  as  against  any  collateral  attacks,  he  be- 
ing the  officer  to  whose  supervision  and  con- 


trol tlM  matter  is  espedalTy  confided.  The 
patent  would  thus  be  an  invaluable  muniment 
of  thle  and  a  source  of  quiet  and  peace  to  its 
poasessar.  Bat  the  rig^t  of  the  State  under  the 
fliBt  iectkn  would  notbe  enlarged  by  the  action 
of  tlM  seoretaiy,  except  as  to  land,  not  swamp 
or  oyarilowed.  contained  in  a  legal  subdivision, 
aa  mentioned  In  the  fourth  section;  nor  could 
ft  be  defeated,  in  regard  to  the  swamp  and 
overflowed  lands,  by  ms  refusal  to  have  the  re- 
quired list  made  out,  or  the  patent  issued,  not- 
withstanding the  delays  and  embarrsssments 
which  might  ensue. 

The  conclusion  which  the  land  department 
reached  upon  its  examination  of  the  character  of 
the  grant,  soon  after  the  passage  of  the  Act, was 
that  the  title  passed  to  the  State  at  the  date  of 
the  Act.  In  a  communication  to  the  Commis- 
sioner of  the  General  Land-Office,  under  date 
of  December  28,  1861,  Mr.  Stuart,  then  Secre- 
taiy  of  the  Interior,  referring  to  the  Act  of  1860 
and  the  Act  of  1849  to  aid  Louisiana  to  drain 
her  swamp  lands,  and  stating  that  the  first  ques- 
tion involved  was  as  to  the  period  when  the 
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ffrants  took  effect— whethsr  at  tlia  date  of  tke 
law,  or  at  the  date  of  tlia  apoioyal  of  the  so- 
lections  by  the  secretary  ida;  "In  each  case 
the  granting  clause  is  in  the  fliat  section,  and 
the  words  emplojred,  vis.,  'are  hereby  grsnted,' 
seem  to  me  to  import  a  crant  in  praeenti. 
They  confer  the  right  to  tlia  land,  thouAfa  other 
TOooieedings  are  necessary  to  p^ect  the  title. 
When  the  selections  are  made  and  approved,  or 
the  patent  issued,  the  title  therafor  becomea 
perfect,  and  has  relation  back  to  tlia  date  of  tbe 
grant"  And  further,  "As  the  grants  are  ro- 
garded  as  taking  effect  from  the  date  of  the 
laws  making  them  respectively,  and  aa  vesting 
the  inchoate  title  hi  the  Stalea,  it  f  oIIowb  that 
any  subsequent  sale  or  location  of  swamp  or 
overflowed  lands  must  be  held  to  be  illegal,  and 
the  purchase  money  refunded,  or  a  change  of 
location  ordered."  Lester,  Land  Laws,  649, 
No.  678. 

Tiiis  construction  of  the  grsnt  has  been  fol- 
lowed by  the  secretary's  successors  to  this  day. 
In  a  communication  to  the  Commissioner  of 
the  General  Land-Office,  April  19, 1877,  Secre- 
tary Scburz  said:  "The  1^^  character  of  thia 
grant  (of  1850)  has  often  been  passed  upon  by  ,  eo9i 
tiie  courts,  and  it  has  been  uniformly  held  that  ■  ^^^1 
the  Act  was  a  present  /mmt,  vesting  in  the  State, 
propria  vigare,  from  the  day  of  its  date,  title  to 
all  the  land  of  the  particular  description  therein 
designated,  wanting  nothing  but  the  definition 
of  the  boundaries  to  make  it  perfect"  And 
therefore,  he  held  that  swamp  lands  were  not, 
in  March,  1858,  when  the  preemption  laws 
were  extended  to  California,  public  lands,  and 
for  that  reason  could  not  be  entered  and  sold 
under  those  laws.  "The  Act  of  September  28, 
1860."  he  added,  "was  notice  to  the  world  that 
aU  of  the  swampy  lands  in  California  were 
thereby  granted  tnprcBsenti  to  the  State,  and 
were  not  subject  to  preemption,  entry  or  sale 
thereafter;  and  the  person  who  flies  a  declara- 
tory statement  on  lands  actually  swampy  doca 
so  with  full  notice  that  they  are  not  public 
lands  and  that  he  cannot  obtain  any  right 
thereby."  Copp,  Public  Land  Laws,  Vol.  2, 
p.  1048. 

In  a  communication  to  the  commissioner,  of 
February  26,  1886,  Secretary  Lamar  said: 
"The  pnnciple  has  been  formerly  established 
by  the  decisions  of  the  courts  and  of  this  de- 
partment that  the  grant  of  swamp  lands  made 
to  the  several  States  was  a  grant  in  pnuenti, 
and  conferred  a  present  vested  right  to  such 
lands  as  of  the  date  of  the  grant,  and  that  the 
fleld  notes  of  survey  may  be  taken  as  a  basis  in 
determining  the  character  of  the  land  if  the 
State  so  selects."  Decisions  of  Dept  Interior, 
VoL4,416.    • 

A  similar  construction  of  the  grant  was  given 
by  Attomey-Qeneral  Black  in  an  official  com- 
munication to  the  Secretaiy  of  the  Interior, 
under  date  of  November  10,  1868.  In  Feb- 
ruary, 1868,  Congress  had  made  a  grant  of 
land  to  the  States  of  Arkansas  and  Missouri  to 
aid  in  the  construction  of  a  railroad,  and  under 
this  grant  a  part  of  the  lands  previously  granted 
to  the  State  of  Arkansas  by  the  Act  of  Septem- 
ber 28, 1860,  under  the  designation  of  swamp 
lands,  wss  included;  and  the  question  asked  of 
the  Attomev-Qenersl  was  which  of  the  two 
Acts  gave  tibe  better  title.  In  reply,  he  said: 
"Where  there  is  a  conflict  between  two  titles 
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derived  from  the  same  source,  either  of  which 
would  he  good  if  the  other  were  out  of  the  way, 
ttie  elder  one  must  always  prevail;  Prior  in 

[503]  tempore  potior  ett  in  jure.  This  difficulty, 
therefore,  is  solved  if  the  mere  ^nt  [of  1860], 
as  you  call  it,  gave  the  State  a  n^ht  to  the  land 
from  the  day  of  its  date.  That  it  did  so  there 
can  be  no  doubt  In  an  opinion  which  I  sent 
you  on  the  7th  of  June,  1857,  concerning  one 
of  the  same  laws  now  under  consideration,  I 
said  that  a  grant  by  Congress  does  of  itself, 
proprio  viffore,  pass  to  the  erantee  aU  the  estate 
which  the  United  States  had  in  the  subject 
matter  of  the  grant,  except  what  is  expressly 
excepted.  I  refer  you  to  that  opinion  for  the 
reasons  and  authorities  upon  which  the  prin- 
ciple is  grounded.  It  is  not  necessary  that  the 
(Mitent  should  issue  before  the  title  vests  in  the 
8tate  under  the  Act  of  1850.  The  Act  of  Con- 
ffress  was  itself  a  present  grant,  wanting  noth- 
ing but  a  definition  of  boundaries  to  make  it 
perfect;  and  to  attain  that  object  the  Secretary 
of  the  Interior  was  directed  to  make  out  an  ac- 
curate list  and  plat  of  the  lands  and  cause  a 
patent  to  be  issued  therefor.  But  when  a  part^ 
IS  authorized  to  demand  a  patent  for  land  his 
title  is  vested  as  much  as  if  he  had  the  patent 
itself,  which  is  but  evidence  of  his  title."  9 
Ops.  Attys-Gen.  254. 

The  same  view  of  the  Act  as  a  present  grant, 
Testing  in  the  State  from  its  date  the  title  to  all 
the  land  within  its  limits  of  the  particular  de- 
scription designated,  wanting  only  a  definition 
of  lx)undariefl  to  render  the  title  perfect,  was 
taken  at  an  early  period  b^^  the  highest  courts 
of  several  States  within  which  swamp  and  over- 
flowed lands  existed.  It  was  so  held  by  the 
Supreme  Court  of  Arkansas  in  1859,  m  Fletcher 
V.  Pool,  20  Ark.  100;  in  1866,  in  Branch  v. 
MitcMl,  24  Ark.  481,  444,  and  in  1874  in  Bin- 
ift/s  Exr.  y.  Sotaru^  Heirs,  29  Ark.  56. 

In  Fletcher  v.  Pool,  the  court  said:  "That 
the  Act  was  a  present  grant  vesting  in  the 
State,  proprio  figore^  from  the  day  of  its  date, 
title  to  all  the  land  of  the  particular  description 
therein  designated,  wanting  nothing  but  the 
definition  of  Jboundaries  to  make  it  perfect,  no 
doubts  can  be  entertained.  The  object  of  the 
second  section  was  not  to  postpone  the  vestiture 
of  title  in  the  State  until  a  patent  should  issue, 
but  was  to  provide  for  the  ascertainment  of 

|504j  boundaries  and  to  prevent  a  premature  inter- 
ference with  the  lands  by  the  State  Legislature 
before  they  were  so  designated  as  to  avoid  mis- 
take and  confusion." 

In  Branch  v.  MitcheU,  the  court  said:  *'We 
continue  satisfied  with  the  decisions  heretofore 
made;  and  again  hold  that  all  the  bmds  in  the 
State,  which  were  really  and  in  fact  swamp 
and  overflowed,  and  thereby  unfit  for  cultiva- 
tion, passed  to  and  vested  in  the  State,  on  the 
28th  of  September,  1850.  The  case  is  the  same 
as  if  the  grant  had  been  of  all  the  prairie  land, 
or  an  the  wood  land,  or  all  the  alluvial  bmd, 
in  the  State;  the  difficulty  of  ascertainment  of 
fts  character  not  affecting  the  question.  The 
words  of  grant,  the  operative  words,  are 
direct  and  positive:  "Shall  be  and  the  same  are 
hereby  granted  to  the  State;"  and  the  provision 
of  the  second  section,  that  the  Secretary  of  the 
Interior  ahonld  make  out  and  transmit  to  the 
Governor  •  list  and  plats  of  the  land  described, 
and  at  the  request  d  the  Governor  cause  a  pa- 
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tent  to  issue  to  the  State;  and  that  '*on  that 
patent  the  fee  simple  to  ssid  lands  shall  vest  in 
the  said  State,"  can  no  more  be  held  to  limit 
the  effect  of  the  present  grant  in  the  first  sec- 
tion, than  if,  in  a  deed,  after  immediate  and 
express  conveyance  of  lands  by  some  general 
description,  it  should  be  provided  that,  when 
the  numbers  should  be  ascertained,  another 
deed  should  be  made,  '*on  which  the  fee  simple 
should  vest."  This  would  make  the  title  of 
the  State  to  any  of  the  land  depend  on  the  re- 
quest of  the  Governor  for  a  patent.  The  words 
of  the  second  section  must  be  held  to  be  simply 
a  definition  of  the  nature  of  the  title  which  the 
State  took  under  the  grant,  and  not  a  postpone- 
ment of  the  period  at  which  the  title  should 
vest"    24  Ark.  444-6. 

And  in  Bingo*»  Bhor.  v.  Botan'e  Heire,  the 
court  held  that  the  title  of  the  State  to  swamp 
and  overflowed  lands  granted  to  her  by  the 
Act  of  September  28,  1850,  accrued  from  the 
date  of  the  Act,  and  that  a  title  derived  from 
the  State  took  precedence  over  a  grant  by  the 
United  States  subsequent  to  that  time. 

The  same  view  was  held  by  the  Supreme 
Ck>urt  of  California  in  1858,  in  Owen^  v.  Jack- 
eon,  9  Gal.  822;  and  in  Somerey,  Dickimon,  Id. 
554;  and  in  1864  in£d77ia»  v.  Griffith,  27  QaL 
87;  and  in  1882  was  assumed  to  be  the  correct 
view  in  Sacramento  Valley  Reclamation  Go.  v. 
Oook,  61  Gal  842.  In  the  .Irst  of  these  cases, 
whidi  was  an  action  for  the  possession  of  swamp 
and  overflowed  lands  held  under  a  patent  of 
the  State,  the  defendant  demurred  lo  the  com- 
plaint, on  the  ground  that  it  did  not  show  that 
the  land  had  been  surveyed  and  patented  to  the 
State.  The  demurrer  was  sustained  in  the 
court  below,  but  the  supreme  court  reversed 
the  decision,  holding  that  the  State  had  the 
right  to  dispose  of  lands  of  that  character  grant- 
ed to  her  by  the  Act  of  1850,  prior  to  the  patent 
of  the  United  States.  "The  Act  of  Gongress," 
said  the  court,  '^describes  the  land,  not  bv  spe- 
cific boundaries,  but  by  its  quality,  and  is  a 
legislative  grant  of  all  the  public  lands  within 
the  State,  of  the  quality  mentioned.  The  patent 
is  matter  of  evidence  and  description  by  metes 
and  bounds.  The  office  of  the  patent  is  to 
make  the  description  of  the  land*,  definite  and 
conclusive  as  between  the  United  States  and 
the  State."  The  same  conclusion  was  reached 
in  1861  by  the  Supreme  Court  of  Iowa  in  ^^ 
Ueon  V.  Ha,(faere,  11  Iowa,  450,  which  was  sub- 
sequently foUowed  in  all  its  decisions  on  the 
subject. 

At  a  later  day  the  Supreme  Courts  of  Mis- 
souri and  Oregon  held  the  same  doctrine. 
Olarkson  v.  Buduinan,  53  Mo.  568;  Campbell  v. 
Wortman,  58  Mo.  258;  Gaeton  v.  Stott,  5  Ores. 
48.  The  Supreme  Court  of  Illinois,  in  1868, 
expressed  the  same  view  in  Superviaon  v.  Statue 
Attorney,  81  111.  68;  then  receded  from  it  in 
Grantham  v.  Atkine,  68  HI.  859,  and,  in  1878, 
in  Thompson  v.  Prince,  67  Dl.  281;  but  re- 
turned to  its  first  conclusion,  in  1875,  in  Keller 
V.  Bnekoy,  78  DL  188. 

The  question  came  before  this  court  at  the 
December  Term,  1869,  isi  R.  B  Oo.  v.  BmUh, 
76  U.  S.  9  WalL  95  [19:5991,  and  the  same  doc- 
trine as  to  the  character  of  the  grant  was  af- 
firmed. On  the  10th  of  June,  1852,  Congress 
had  made  to  the  State  of  Missouri  a  grant  of 
land  to  aid  in  the  construction  of  certain  rail- 
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roads,  and  tbe  Legislature  of  the  Slate  had  oon- 
▼eyed  the  land  to  the  Hannibal  and  St  Jo6ei)h 
Rulroad  Company.  One  Smith  held  certain 
swamp  and  OTerflowed  lands,  which  he  had 

[KQ^]  obtained  from  the  State,  and  the  question  pre- 
sented  was  whether  the  grant  to  the  State  in  aid 
of  the  railroads  covered  the  swamp  and  over- 
flowed lands  granted  to  her  by  the  Act  of  Sep- 
tember, 28,  1850,  the  latter  not  having  been  cer- 
tified to  the  State  by  tbe  Secretary  of  tbe  In- 
terior, nor  patented  to  her.  After  referring  to 
the  first  section  the  court  said:  'Here  is  a 
present  grant  by  Congress  of  certain  lands  to 
tbe  States  within  which  they  lie.  but  by  a  de- 
scription which  requires  something  more  than 
a  mere  reference  to  their  townships,  ranges  and 
sections  to  identify  them,  as  comine  within  it. 
In  this  res|)ect  it  is  precisely  like  tihe  railroad 
grsnts,  which  only  become  certain  by  the  lo- 
cation of  the  road."  And  after  stating  that  it 
was  the  duty  of  the  Secretary  of  the  Interior  to 
ascertain  the  character  of  the  lands  as  swamp 
and  overflowed,  and  to  furnish  the  State  with 
evidence  of  it,  the  court  continued:  "Must 
the  State  lose  the  land,  though  clearly  swamp 
land,  because  that  ofllcer  has  neglected  to  do 
this  ?  The  right  of  the  State  did  not  depend  on 
his  action,  but  on  the  Act  of  Congress;  and 
though  the  States  might  be  embarrasised  In  the 
assertion  of  this  right  by  the  delay  or  failure 
of  the  secretary  to  ascertain  and  make  out  lists 
of  these  lands,  the  right  of  the  States  to  them 
could  not  be  defeated  by  that  delay."  The 
court  added,  that,  as  the  Secretary  of  the  In- 
terior had  no  satisfactory  evidence  under  his 
control  to  enable  him  to  make  out  these  lists, 
he  must,  'if  >he  attempted  it,  relv  on  witnesses 
whose  personal  knowledge  would  enable  them 
to  report  as  to  the  duiracter  of  the  tracts 
claimed  to  be  swamp  and  overflowed;  "  that 
the  matter  to  be  shown  was  one  of  observation 
and  examination,  and,  whether  arising  before 
the  secretary,  whose  duty  it  was  primarily  to 
decide  it,  or  before  the  court,  whose  duty  it  be- 
came because  the  secretary  had  failed  to  do  it, 
this  was  clearljT  the  best  evidence  to  be  had, 
and  was  sufficient  for  the  purpose."  And  it 
was  held  that  the  grant  in  aid  of  the  railroads 
did  not  include  the  swamp  and  overflowed  lands. 
In  I¥eneh  v.  F^an,  98  U.  8.  169  [28:  812], 
which  was  before  this  oourt  at  October  Term, 
1876,  the  same  view  was  taken  of  the  grant, 
and  the  effect  to  be  given  to  a  patent  of  the 

rsoTl     ^^^^  States  for  swamp  lands  was  stated. 

I  ou  /  J  rpjjjjj  ^^  jgj^  action  of  ejectment  for  such  lands 
for  which  a  patent  had  been  issued  to  the  State 
of  Missouri  under  the  Act  of  1850.  The  lands 
had  been  conveyed  to  the  Missouri  Paciflc  Rail- 
road Company  by  the  State  as  part  of  the  land 
granted  to  aid  in  tlie  construction  of  its  road 
by  the  Act  of  June  10,  1862,  and  tbe  plaintiff 
had  by  purchase  become  vested  with  the  title 
of  the  companv.  To  overcome  the  prima  facie 
case  made  by  bim  the  defendant  gave  in  evi- 
dence the  patent  of  the  State  under  the  Swamp- 
Land  Act  of  1850,  from  which  he  traced  title 
by  regular  conveyances.  The  plaintiff  then 
offered  to  prove  by  witnesses  who  had  known 
the  character  of  tbe  land  from  1849  down  to 
the  time  of  the  trial,  that  the  land  was  not 
swamp  and  overflowed,  and  made  unfit  there- 
by for  cultivation,  and  that,  since  1849,  the 
greater  part  was  not,  and  never  had  been,  in 
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that  condition.  The  court  below  held  that  the 
question  was  concluded  by  the  patent  of  the 
United  States  to  the  State  for  the  land  as  swamp 
Und  under  the  Act  of  September  28, 1850,  and 
rejected  the  testimony.  The  admiasibili^  of 
the  testimony^  was  thus  presented  for  determiDa- 
tion.  In  givine  our  decision  we  said:  "  Thia 
court  has  decided  more  than  once  that  the 
Swamp-Land  Act  was  a  grant  in  pnuetUi,  by 
which  the  title  to  those  lands  passed  at  once  to 
the  State  in  which  they  lay,  except  as  to  the 
States  admitted  into  the  Union  after  its  passage. 
The  patent,  therefore,  which  is  the  evidence 
that  tne  lands  contained  in  it  had  been  identi- 
fied as  swamp  lands  under  that  Act,  relates 
back  and  gives  certainty  to  the  title  of  the  date 
of  the  grant  As  that  Act  was  passed  two 
years  pnor  to  the  Act  granting  lands  to  the 
State  of  Missouri  for  the  benefit  of  the  railroad, 
the  defendant  bad  the  better  title  on  the  faoe 
of  the  papers,  notwithstanding  the  certificate  U> 
the  railroad  company  for  the  same  land  was  is- 
sued three  years  before  the  patent  to  the  State 
under  the  Act  of  1850.  For,  while  tbe  title  un- 
der the  Svramp-Land  Act,  being  a  present  grant, 
takes  effect  as  of  the  date  of  that  Act,  or  of  the 
admission  of  the  State  into  the  Union  when 
this  occurred  afterwards,  there  can  be  no  chum 
of  an  earlier  date  than  that  of  the  Act  of  1852, 
two  years  later,  for  the  inception  of  the  title  of 
the  railroad  company."  And  ui>on  tbe  admis- 
sibility of  parol  testimony  to  show  that  the  land  1 508I 
in  tbe  patent  was  not  swamp  land,  the  oourt 
said  that  by  the  second  section  of  the  Act  the 
power  and  duty  were  conferred  upon  the  Sec- 
retary of  the  Interior,  as  the  heaa  of  the  de- 
partment which  administered  the  affairs  of  the 
public  lands,  of  determining  what  lands  wera 
of  the  description  granted,  and  made  his  oflloe 
the  tribunal  whose  decision  on  that  sabject  was 
to  be  controlling.  The  parol  evidence*  there- 
fore was  held  to  be  inadmissible.  98  U.  8. 178 
[818]. 

In  commenting  upon  the  case  of  22L  JZL  Cb.  ▼. 
Smith  [ntprd],  upon  which  relisnoe  was  placed 
for  the  admifflion  of  the  parol  testimony,  the 
court  said:   "  The  admission  was  placed  ex- 

Eressly  on  the  ground  that  the  Secretair  of  the 
aterior  had  negrlected  or  refused  to  do  ms  duty; 
that  he  had  mSae  no  selections  or  lists  what- 
ever, and  would  issue  no  patents,  although  many 
years  had  elapsed  since  the  passage  of  the  Act.^ 
"There  was  no  means,"  it  added,  "as  this 
court  has  decided,  to  compel  bim  to  act;  and  if 
the  party  claiming  under  the  statute  hi  that 
case  could  not  be  permitted  to  prove  that  the 
land  which  the  State  had  conveyed  to  him  as 
swamp  land  was  in  fact  such,  a  total  failore 
of  justice  would  occur,  and  the  entire  grant  of 
the  State  might  be  defeated  by  this  neglect  or 
refusal  to  do  his  dutv." 

This  view  of  the  character  of  the  grant  was 
recognized  in  Jiice  v.  8i<ntx  Oiiy  d  Sf,  P,B.  R. 
Co,  decided  at  the  October  Term  1888, 110  XT. 
S.  695  [28:  289].  The  question  there  was- 
whether  the  Swamp-Land  Act  extended  to 
Territories  upon  their  subsequent  admission 
OS  States  into  tbe  Union.  It  was  held  that  it 
did  not  Said  the  court,  speaking  by  the  Chief 
Justice:  "  That  the  Swamp-LandT  Act  of  1850 
operated  as  a  grant  in  prmenti  to  tbe  States 
then  in  existence  of  all  the  swamp  lands  in 
their  respective  Jurisdictions,  is  well  settled;* 
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citinjB;  the  cases  of  IL  H,  Co.  v.  8mWi^  French 
▼.  Fnan,  [supra],  and  Martin  v.  Mark$,  97  U. 
8.  845  [24:  940].  And  again:  "  The  grant  un- 
der the  Act  of  1850  was  to  ArkansaB  and  the 
fyther  States  of  the  Union.  Arkansas  was  an 
existini^  State,  and  the  grant  was  to  all  the 
States  in  prasenii.  It  was  to  operate  upon  ex- 
rsAA  isting  things,  and  with  reference  to  an  existing 
[50e  ]  0|3|e  of  facts."  "  It  was  to  take  effect  at  once 
between  an  existing  grantor  and  seyeral  sepa- 
rate existing  grantees." 

The  result  of  these  decisions  is  that  the 
grant  of  1850  is  one  in  prmtenii,  passing  the 
title  to  the  lands  as  of  its  date,  but  requiring 
identification  of  the  lands  to  render  the  title 
perfect;  that  the  action  of  the  secretary  in 
identifying  them  is  conclusive  against  collateral 
attack,  as  the  Judgment  of  a  special  tribunal  to 
"Which  the  determuation  of  the  matter  is  in- 
trusted; but,  when  that  officer  has  neglected 
or  failed  to  make  the  identification,  it  is  com- 
petent for  the  grantees  of  the  State,  to  prevent 
their  rights  from  being  defeated,  to  identifv 
the  lan<&  in  any  other  appropriate  mode  which 
will  effect  that' object.  A  resort  to  such  mode 
of  identification  would  also  seem  to  be  permis- 
aible,  where  the  secretaty  declares  his  inability 
to  certify  the  lands  to  the  State  for  any  cause 
other  than  a  consideration  of  their  character. 

The  legislation  of  Congress  subsequent  to 
Uie  Act  c9  1850,  for  the  purpose  of  giving  it  ef- 
fect, has.  been  in  consonance  with  the  view 
Jtated  of  the  nature  of  the  grant  It  has  imi 
formly  recognized  the  paramount  character  oi 
the  State's  I3tle,  and  has  endeavored  to  correct 
the  evils  which  in  many  cases  followed  from 
the  delav  of  the  Secretary  of  the  Interior  in 
Identifvmg  the  limds,  and  furnishing  to  the 
State  the  required  lists  and  plats.  The  Legis- 
latures of  the  several  States  in  which  such 
lands  existed  very  generally  themselves  under- 
took to  identify  the  lands  and  to  dispose  of 
them,  and  for  that  purpose  passed  appropriate 
legislation  for  their  survev  and  sale  and  Uie  is- 
sue of  patents  to  the  purcnasers.  M  uch  incon- 
venience, and  in  many  instances  conflicts  of 
title,  arose  between  those  claiming  under  the 
State  and  those  claiming  directly  from  the  Unit- 
ed States.  To  obviate  this,  on  the  second  of 
Maich,  1855,  Congress  passed  an  Act  *'  For  the 
leUef  of  purchasers  and  locators  of  swamp  and 
overflowed  lands."  10  Stat  at  L.  634,  chap. 
147.  The  Act  provided  that  the  President  of 
the  United  States  should  cause  patents  to  be 
Issued  to  purchasers  and  locators  who  had  made 
entries  of  the  public  lands  cUimed  as  swamp 
and  overflowed  lands  with  cash  or  land  war- 
lantSp  or  scrip,  prior  to  the  issue  of  patents  to 
States  under  the  Act  of  1850,  "Provuled,  That 
[5 1 0 1  fai  an  cases  where  any  State  through  its  consti- 
tuted authorities  may  have  sold  or  disposed  of 
any  tract  or  tracts  oi  such  land  to  any  individ- 
ual or  individaals,  and  prior  to  the  entry,  sale 
or  location  of  the  same  under  the  preemption 
or  other  laws  of  the  United  States,  no  patent 
shall  be  issued  by  the  President  for  such  tract 
or  tracts  until  such  State  through  its  constitut- 
ed authorities  shall  release  its  claim  thereto  in 
such  form  as  shall  be  prescribed  by  the  Secre- 
tanr  of  the  Interior." 

The  Act  also  provided  ''That  upon  due  proof 
by  the  authorized  a^t  of  the  State  or  States, 
before  the  Commissioner  of  the  General  Land- 
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Office,  that  uiy  of  the  lands  poiehased  were 
swamp  lands  within  the  true  intent  and  mean* 
ing  of  the  Act  aforesaid,  the  purchase  money 
shall  be  paid  over  to  said  State  or  States,  ana 
when  the  lands  have  been  located  by  warrant 
or  scrip,  the  said  State  or  States  shall  be  au- 
thorized to  locate  a  quantity  of  like  land  upon 
any  of  the  public  lands  subject  to  entrv  at 
$1.25  an  acre,  or  less,  and  patents  shall  issue 
therefor  upon  the  terms  and  conditions  enumer- 
ated in  the  Act  aforesaid." 

There  is  here  a  plain  recognition  of  the  prior 
right  of  the  State  to  the  swamp  lands  withm  her 
Ihnits,  by  the  declaration  that  no  patent  of  the 
United  States  shall  be  issued  to  porchasers  from 
them  of  such  lands  without  a  release  from 
the  State,  and  that,  in  case  of  completed  pur- 
chases from  them,  the  purchase  money  shall  be 
paid  to  the  State,  or  if  the  purchase  was  made 
by  warrant  or  in  scrip,  the  State  may  locate  an 
equal  quantity  of  land  upon  any  other  public 
hmds  subject  to  entry.  By  Act  of  March 
8, 1857, 11  Stat  at  L.  251,  chap.  117,  "To  con- 
firm to  the  several  States  the  swamp  and  over- 
flowed lands  selected  under  the  Act  of  Septem- 
ber 28, 1850,  and  the  Act  of  March  2, 1849," 
the  Act  of  March  2,  1855,  was  continued  in 
force  and  extended  to  all  entries  and  locations 
of  lands  claimed  as  swamp,  made  since  its  pas- 
sage. 

The  Act  of  Congress  of  March  12, 1800, 12 
Stat  at  L.  8,  chap.  5,  extending  the  provis- 
ions of  the  Swamp-Land  Act  to  Minnesota  and 
Oregon,  recognizes  in  its  second  section  their  1511] 
light  and  that  of  other  States  to  make  selections 
of  the  swamp  lands,  or  rather  to  provide  for 
thehr  identification,  without  waiting  for  the  ac- 
tion of  the  Secretary  of  the  Interior.  That 
section  provides  that  the  selection  to  be  made 
from  lands  already  surveyed  in  each  of  the 
States  should  be  made  within  two  years  from 
the  adjournment  of  the  Legislaiure  of  the  State 
at  its  next  session  after  the  date  of  the  Act, 
and,  as  to  all  lands  thereafter  to  be  surveyed, 
within  two  years  from  such  adjournment  at  the 
next  session,  after  notice  by  the  Secretaiy  of 
the  Interior  to  the  (Governor  of  the  State  that 
the  surveys  have  been  completed  and  con- 
firmed. 

By  an  Act  passed  on  the  28d  of  July,  1866, 
entitled  "An  Act  to  Quiet  Land  Tities  in  Call- 
fonda,"  14  Stat  at  L.  219,  chap.  219,  Congress 
changed  the  provisions  of  law  for  the  identifi- 
cation of  swamp  and  overflowed  lands  in  that 
State.  It  no  longer  left  their  identification  to 
the  Secretary  of  the  Interior,  but  provided  for 
such  identification  by  the  Joint  action  of  the 
state  and  federal  authorities. 

As  early  as  1855  the  Legislature  of  California 
undertook  to  control  and  dispose  of  those  lands. 
The  Secretary  of  the  Interior  had  neglected  to 
make  out  any  list  and  plats  of  the  lands  of  this 
character,  and  to  transmit  them  to  the  Qov- 
emor  of  the  State,  as  required  by  the  second 
section  of  the  Act  of  1850.  The  State  therefore 
proceeded  in  1855  to  assert  her  ownership  over 
the  lands,  by  providing  for  their  survey  and 
sale,  and  the  issue  of  patents  to  the  purchasers. 
Further  legislation  was  also  had  on  the  subject 
in  1858  and  1859;  and,  in  1861,  an  Act  was 
passed  providing  for  their  reclamation  and 
segregation,  making  it  the  duty  of  the  county 
survevors  to  segregate  these  hmds  in  their  re 
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o)  motive  oouDlies  from  the  high  laads,  and  to 
make  %  complete  map  of  the  lands  in  legal  sub- 
divisions of  sections  and  parts  of  sections,  and 
to  transmit  a  duplicate  thereof  to  the  Surveyor- 
General  of  the  State.  Cal.  Laws  of  1861,  855. 
The  Act  of  Congress  of  23d  of  July,  1866, 
was  intended  to  effect  the  purpose  indicated  in 
its  title.  Previously  to  its  passage  there  had 
been  great  confusion  and  uncertainty  in  relation 
{[612]  to  land  titles  in  California.  This  arose  with 
respect  to  other  lands  than  swamp  and  over- 
flowed  lands,  principally  from  the  delay  in  ex- 
tending the  public  surveys  of  the  government, 
and  the  action  of  the  state  authorities  in  at- 
tempting to  select  and  dispose  of  the  lands  pant- 
ed to  her  in  advance  of  such  surveys.  With  re- 
spect to  the  swamp  and  overflowed  lands,  the 
confusion  had  arisen  principally  from  the  delav 
of  the  Secretary  of  the  Interior  in  listing  such 
lands  to  the  State,  and  from  inaccuracies  of  de- 
scription arising'! rom  the  want  in  manv  parts  of 
the  country  of  ttie  public  surveys.  The  Act  of 
July  28, 18i66,  tended  to  remove  this  uncertainty 
and  confusion,  principally  by  recognizing  the 
action  of  the  State  in  disposing  of  the  lands 
granted  to  her,  in  cases  where  such  disposition 
was  made  to  purtics  in  good  faith,  and  did  not 
interfere  with  previouslv  acquired  interests, 
and  by  providing  a  mode  for  identifying  the 
swamp  and  overflowed  lands  in  the  future  with- 
out the  action  of  the  Secrotaiy  of  the  Interior. 
The  first  section  of  the  Act  declared  that  in  all 
cases  where  the  State  of  California  had  made 
selections  of  any  portion  of  the  public  domain, 
in  part  satisfaction  of  any  grant  made  to  her  by 
Act  of  Congress,  and  had  disposed  of  the  same 
to  purchasers  in  good  faith  under  her  laws,  the 
lands  so  selected  should  be  and  were  thereby 
confirmed  to  the  State,  subject  to  certain  ex- 
ceptions. This  section  does  not,  as  supposed  by 
counsel,  apply  to  the  swamp  and  overflowed 
lands.  It  was  not  in  satisfaction  of  a  grant  of 
those  lands  that  the  State  could  select  lands 
from  any  part  of  the  public  domain.  All  she 
could  do  was  to  ascertain  where  those  lands  were. 
She  had  no  power  of  selection,  though  that  term 
is  sometimes  used  when  merely  the  power  of  as- 
certainment or  identification  is  intended.  Secre- 
tary Schurz,  in  KiU  v.  Tubbs,  July  16,  1879.  6 
Copp,  106;  Secretary  Teller,  in  State  of  Calif  or- 
m'a,  Dec.  21,1883,  2  Decisions  of  Dep.  Int  648; 
SutUm  V.  Fassett,  51  Cal.  12.  It  is  the  fourth 
section  of  that  Act  which  applies  to  swamp  and 
overflowed  lands.  That  section,  among  other 
things,  provides,  "That  in  all  cases  where  town- 
ship surveys  have  been,  or  shall  hereafter  be. 
made  under  authority  of  the  United  States,  and 
the  plats  thereof  approved,  it  shall  Ifi  the  du^ 
rKiai  of  the  Conmiiasioner  of  the  General  Land-Of- 
l^  **^  fice  to  certify  over  to  the  State  of  California,  as 
swamp  and  overflowed,  all  the  lands  repre- 
sented as  such,  upon  such  approved  plats,  with- 
in one  year  from  the  passage  of  this  Act,  or 
within  one  year  from  the  return  and  approval 
of  such  township  plats.  The  commissioner  diall 
direct  the  United  States  Surveyor-General  for 
the  State  of  California  to  oxamme  the  segrega- 
tion maps  and  surveys  of  the  swamp  ana  over- 
flowed lands  made  by  said  State;  and  where  he 
shaU  flnd  them  to  conform  to  the  system  of 
vorveys  adopted  by  the  United  States,  he  shall 
construct  and  approve  township  plats  aooord- 
ingly,  and  forward  [them]  to  the  Gfeneral  Land- 
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Office  for  approval."  As  thus  seen,  lands  rep- 
lesented  as  swamp  and  overflowed  on  the  ap- 
proved plats  of  township  surveys,  made  under 
authority  of  the  United  States,  were,  after  that 
date,  to  be  certified  to  the  State;  and  lands  were 
to  be  represented  as  swamp  and  overflowed  on 
the  township  plats  which  were  found  on  the  state 
segregation  maps  and  surveys  of  such  lands; 
the  approval  of  the  townahip  plats  to  be  made 
by  the  Land-Office. 

Under  the  Act  of  California  of  1861,  the 
surveyor  of  the  County  of  Yolo,  in  1862,  segre- 
gated the  swamp  and  overflowed  lands  in  that 
county,  and  made  a  map  thereof,  entitled 
"Supplemental  Segr^tion  of  Swamp  and 
Overiiowed  Land  in  Yolo  Couuiy,  by  Amos 
Matthews,  County  Surveyor,"  on  whidi  all  the 
lands  in  controversy  were  designated  as  swamp 
and  overflowed  lands,  and  deposited  the  same  in 
the  State  Surveyor-General's  Office.  A  copy  of 
such  segregation  map,  duly  certified  by  tlie 
Survey or-Greneral  of  the  State,  was  given  in 
evidence,  accompanied  with  the  foUowinff  cer- 
tificate of  the  Surveyor-General  of  the  Imited 
States: 

"U.  S.  StlBVBTOB-GENBRAL'S  OFFICE, 

Sak  Francisco,  Caufornta. 

*1  hereby  certify  that  this  disgram  has  been 
compared  with  the  original  by  me,  and  that  the 
same  is  a  correct  transcript  of  a  plat  embrac- 
ing townshipf  eleven  north,  range  two  east; 
twelve  north,  two  esst;  twelve  north,  one  east 
(fractional),  and  eleven  north,  one  east.  Mount 
Diablo  meridian,  said  plat  having  been  filed  in  [^^4 
this  office  between  the  22d  of  Ms^h  and  4th  of 
April,  1872,  and  being  plat  of  survey  made  by 
the  County  Surveyor  of  Yolo  County,  under 
and  in  pursuance  of  the  Statutes  of  the  State  of 
California  then  in  force,  and  showing  the  segre- 
gation lines  of  the  swamp  and  overflowed  land 
in  said  townships ;  and  rurther,  that  the  whole 
of  that  portion  of  said  plat  is  designated  there- 
on as  swamp  and  overflowed  land ;  that  I  have 
compared  the  certificate  of  approval  of  saifi 
plat  with  the  original  indorsed  thereon,  and 
that  the  same  is  a  full,  true  and  correct  trans- 
cript thereof. 

"Witness  my  hand  and  the  seal  of  this  office 
this  22d  day  of  September,  A.  D.  1878. 

"[8BAL.L  J.   R.  HaRDENBUHGH, 

U,  '8.  Buneyor-GeMnU,  Califonua." 

Objection  was  taken  to  a  copy  of  this  map, 
because  the  one  deposited  in  the  office  of  the 
Surveyor-General  of  the  State  was  not  marked 
as  filed.  If  such  was  the  case,  the  omission 
was  one  of  that  officer,  and  coold  not  affect  the 
validity  of  the  map  as  evidence.  It  vras  in 
proof  that  the  county  surv^or  deposited  the 
map  in  that  office,  and  that  ever  shice  It  had 
remained  there.  No  other  segregation  map 
was  ever  in  the  office. 

On  the  first  of  Jidy,  1861,  the  swamp  and 
overflowed  lands  in  the  coimty,  in  controversy 
in  this  case,  and  designated  as  such  on  this 
map,  Babsequentiy  made,  were  purchased  by 
different  parties  mm  the  State,  as  shown  by 
certificates  of  purchase  iasaed  to  them  bearing 
that  date,  which  were  produoed  in  evidence 
These  certificates  were  assigned  to  the  plaintifF. 
They  are  made  by  statatepr^ma  facie  evidence 
of  legal  title  in  the  holders  thereof ;  and  upon 
them  ejectment  can  be  maintained  for  the  land 
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described.    Act  of  April  18, 1859;  Bichterr. 
MOey,  32  CaL  689. 

On  the  10th  of  January,  1866,  a  plat  or  map 
of  the  township,  in  which  the  landa  in  contro- 
[515]  Teny  are  situated,  was  approved  byL.  Upeon, 
United  Statee  Surveyor-General  for  California, 
<ifa  which  map  only  one  parcel  of  the  lands  was 
designated  as  swamp  and  OTerflowed  land. 
The  map  showed  on  its  face  that  the  survey  of 
the  township  was  made  in  the  field,  in  1864. 
On  the  4th  of  April,  1872,  J.  R  Hardenburgh, 
United  States  Surv^or-General  for  California, 
who  had  succeeded  Mr.  Upson,  etompared  this 
map  with  the  segregation  map  of  swamp  and 
ov^owed  lands  in  the  township,  made  ov  the 
surveyor  of  the  county  under  the  laws  of  the 
State,  which  conf  onned  to  the  system  of  survevs 
adopted  by  the  United  States,  and  amended  the 
township  plat  in  accordance  with  the  segrega- 
tion, ana  forwarded  the  same  to  the  General 
Land-0fil6e,  where  it  was  offlciallv  used  as  an 
approved  plat.  Upon  thid  amended  map  all 
the  lands  in  controversy  are  designated  as 
swamp  and  ovorflowed.  The  following  letter 
of  the  Surv^or-General  accompanied  the  map: 

'*U.  S.  SURVBTOB-GBNBBAIi'S  OfFIOB, 

Sam  Frahoisoo,  AprUVd,  1872. 
"Hon.  WiLLTB  Dbithmokd, 
Commiuioner  Qmeral  Land'Qfflee,  WaMngtan, 

D.  a 

"Sir:  I  transmit  in  a  separate  roll  by  to- 
day's mail  certified  plats,  also  certified  descrip- 
tive lists,  of  the  following  townships,  showing 
all  tracts  which  the  State  of  California  claimed 
as  swamp  and  overflowed  prior  to  July  28, 1866; 
also  showing  the  segregation  of  swamp  and 
overflowed  lands  made^  the  United  States, 
viz:  Township  eleven  north,  range  one  east; 
township  eleven  north,  range  two  east;  town- 
ship twelve  north,  range  two  east.  Mount 
Diablo  meridian.  The  l&s  of  said  tracts  con- 
tain annotations  in  red  ink  made  by  the  Reg- 
ister of  the  U.  S.  Land-OfDce  at  Harysville, 
stating  all  titles  to  said  lands  adverse  to  the 
claims  of  the  State  of  California,  together  with 
the  register's  certificate  testifying  to  the  cor- 
rectness of  such  annotations,  as  appears  from 
the  records  of  this  office. 

"These  plats  and  lists  are  sent  you  in  accord- 
ance with  the  instructions  contuned  in  your 
letter  of  July  7, 1871,  which  enclosed  for  iny 
5161  £pidance  a  copy  of  a  letter  addressed  to  L. 
Upson,  U.  S.  Surveyor-General,  dated  Sept 
18,  1866. 

"Very  respectfully,  your  obedient  servant, 

"J.  R.  HABDBiniIIB6H, 

Ui  &  Swrttifor'Generalfor  Oalifamia.'' 

The  commiflrioner,  Mr.  Williamson,  who 
■ncoeeded  Mr.  Drummond  in  office,  ovtifies, 
under  date  of  January  12,  1878,  to  a  copy  of 
this  plat  of  township  eleven  north,  range  two 
east,  of  Mount  Diablo  meridian,  as  one  received 
with  the  Surv^o^General's  letter  of  April  19, 
1872,  and  *'  since  which  time  it  has  bsen  offi- 
cially used  as  approved  plat  made  in  aocmdanoe 
with  section  2488,  U.  8.  Revised  Statutes." 
This  section  declares  that"  It  shall  be  the  duty 
of  the  Commissioner  of  the  General  Land-Office 
to  certify  over  to  the  State  of  California,  as 
swamp  and  overflowed  lands,  all  the  lands 
lepnsented  as  such  upon  the  approved  town- 
ship surveys  and  plats,  whether  mftde  before  or 
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after  the  28d  day  of  July,  1866,  under  the 
authority  of  the  United  States."  Subsequently, 
in  July,  1877,  the  State  Surveyor-General  for- 
warded to  the  Commissioner  of  the  Land-Office 
certified  copies  of  certain  swamp-land  surveys, 
with  a  statement  that  the  lands  described  in 
them  were  all  sold  by  the  State  in  good  faith  as 
swamp  and  overflowed  lands  prior  to  July  28, 
1866,  and  requested  that  the  lands  not  already 
listed,  which  included  those  in  controversy,  m 
certified  to  the  State.  The  commissioner  replied 
that  the  lands  in  the  township  had  all  been  dis- 
posed of,  and  patents  issued  to  <iettlers  under 
the  laws  of  the  United  States,  and  upon  that 
ground  alone  he  refused  the  application.  This 
refusal  was  approved  by  Mr.  bchurz.  Secretary 
of  the  Interior,  the  latter  observing,  in  Justifica- 
tion of  it,  that  it  had  been  decidea  by  the  Su- 
preme Court  of  the  United  States  that  a  patent, 
when  issued  and  delivered  to  and  accepted  by 
the  grantee,  passed  the  legal  title  to  the  land, 
and  aU  control  of  the  Executive  Department 
over  it  ceased.  "If  any  lawful  reason  exists," 
said  the  Secretary  in  his  communication  to  the 
commissioner,  "why  the  patent  should  be  can- 
celed or  annulled,  such  as  fraud  on  the  part  of 
the  grantee,  or  mistoke  or  misconstruction  of  r^iji 
the  law  on  the  part  of  your  office,  the  appropri-  ^  •■ 
ate  remedy  is  by  a  bill  in  chancery,  and  an 
action  may  be  maintained  by  the  United  States, 
or  any  contesting  claimant;  but  you  are  not 
authorized  to  reconsider  the  facts  on  which  a 
patent  was  issued,  and  to  recall  or  rescind  it,  or 
to  issue  one  to  another  party  for  the  same  tract," 
cithig  U.  8.  V.  Hugfi^i,  62  U.  S.  11  How.  552 
'13: 8091;  U,  8.  v.  Stone,  69  U.  S.  2  Wall.  625 

Hwfhear.  U,  8.  71  U.  S.  4  WaU.  282 

and  Moore  v.  BMine,  96  D.  S.  580 
There  was  no  suggestion  by  either 
commissioner  or  the  secretary  that  ine  lands 
were  not  swamp  and  overfiowed  as  designated 
upon  the  township  plat. 

The  question,  therefore,  is  whether,  upon  the 
proof  thus  presented  of  the  segregntion  of  the 
lands  in  controversy  as  swamp  and  overflowed 
lands  by  the  authorities  of  the  State  of  Califor- 
nia, ana  thdr  designation  as  such  lands  on  a 
plat  of  the  township  made  by  the  Surveyor- 
General  of  the  United  States,  and  approved  by 
him,  and  forwarded  to  the  General  Land-Office, 
pursuant  to  the  fourth  section  of  the  Act  of 
1866,  and  approved  by  the  commissioner,  as 
shown  hy  its  official  use,  tlie  plaintiff  can  main- 
tain an  action  for  the  recovery  of  the  lands, 
they  never  having  been  certified  over  to  the 
State,asrequbed  1^  section  2488  of  the  Revised 
Statutes,  or  patented  to  her  under  the  Act  of 
1850.  According  to  the  decisions  we  have  dted, 
the  holders  of  the  certificates  of  purchase  had  a 
good  title  to  the  lands  if  in  fact  they  were 
swamp  and  overflowed  lands  on  the  28th  of 
September,  1850. 

The  certificates  were  conclusive  as  evidence 
against  the  State  that  they  were  such  lands. 
Tne  Statute  of  GaUfomia,  as  already  stated, 
makes  them  prima  fade  evidence  of  legal  title 
to  the  premises  in  tne  holders,  and  upon  them 
ejectment  can  be  maintained  in  the  state  courts. 
The  case  of  the  plaintiff  was  therefore  pr^m« 
fade  established  by  the  production  of  the  cer- 
tificates, and  showing  their  assignment  to  him. 
BiehUr  v.  BiUy,  22  Cal.  689,  dted  abore. 

The  representation  of  the  lands  as  swamp 
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and  overflowed  on  the  approved  township  plat 
would  be  condusiYe  as  against  the  United 
Btates  that  th^  were  such  lands,  if  thev  bad 
not  been  patented  before  the  return  of  such 
township  plat  to  tbe  land-ofice.  .  The  Act  of 
Congress  intended  that  the  segregation  maps 
prepiured  by  authority  of  the  State,  and  filed 
in  the  State  Surveyor-General's  office,  if  found 
upon  examination  by  tbe  United  States  Sur- 
veyor-General to  be  made  in  accordance  with 
the  public  surveys  of  the  General  Government, 
should  be  taken  as  evidence  tbat  tbe  lands  des- 
ignated thereon  as  swamp  and  overflowed  were 
such  in  fact,  except  where  this  would  interfere 
with  previously  acquired  interests.  In  this  case 
the  defendants  trace  title  by  patents  of  the 
United  States  purporting  to  be  issued  to  set- 
tlers under  the  preemption  laws,  in  1866,  1867, 
1868  and  1871,  upon  declaratory  statements 
made  in  1864,  three  years  after  the  purchase 
from  the  State  by  the  grantors  of  the  plaintiff, 
and  two  vears  adfter  a  map  segregating  these 
lands  baa  been  made  by  the  surveyor  of  the 
county,  pursuant  to  the  law  of  the  State,  and 
depositea  in  the  Survevor-General's  office. 
These  patents  were  evidence  that  whatever 
title  the  United  States  then  held  passed  to  the 
patentees,  and,  as  against  a  mere  intruder  with- 
out claim  of  title  from  a  paramount  source, 
were  conclusive  that  the  lands  were  of  the 
character  which  b^  the  patents  they  were  repre- 
sented to  be.  This  was  the  case  of  Bhrhardi 
T.  Hogaboom,  115  U.  S.  67  [d9:  8461.  There  the 
plaintiff  claimed  by  a  pjatent  issued  to  his  grant- 
or under  the  preemption  laws.  The  defend- 
ant admitted  he  was  in  poraeasion  of  twenty 
acres,  and  contended  that  these  were  swamp 
and  overflowed  lands  which  passed  to  the  State 
under  the  Act  of  1850.  It  appeared,  however, 
that  the  certificate  of  purchase  which  he  pro- 
duced did  not  embrace  tbe  lands  in  controversy, 
and  his  offer  to  prove  the  character  of  the  land 
as  swamp  and  overflowed  by  parol  was  rejected. 
The  court  said:  "He  was,  as  to  the  twenty 
acres,  a  mere  intruder  without  claim  or  color 
of  title.  He  was  therefore  in  no  position  to 
call  in  question  the  validity  of  the  patent  of 
the  United  States  for  those  acres,  and  require 
the  plaintiff  to  vindicate  the  action  of  the  of- 
ficers of  the  land  department  in  issuing  it." 
And  again:  "It  is  the  duty  of  the  land  de- 
partment, of  which  the  secretary  is  the  head, 
to  determine  whether  land  patented  to  a  settler 
is  of  the  class  subject  to  settlement  under  the 
preemption  laws;  and  his  Judgment  as  to  this 
fact  is  not  open  to  contestation  in  an  action  at 
law  by  a  mere  intruder  without  title."  But 
this  doctrine  has  no  application  where  a  party, 
whether  plahitiH  or  defendant,  aaserts  title  to 
premises  in  controversy  from  a  paramount 
source,  or  by  a  prior  conveyance  from  a  com- 
mon source.  The  doctrine  that  all  presump- 
tions are  to  be  indulged  in  support  of  proceed- 
ings upon  which  a  patent  is  issued,  and  which 
Ib  not  open  to  collateral  attack  in  an  action  of 
ejectment,  has  no  application  where  it  is  shown 
that  the  land  in  controversy  had,  before  the 
initiation  of  the  proceedings  upon  which  the 

Satent  was   issued,  passed  from  the   United 
tates.    The  previous  transfer  is  a  fact  which 
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we  speak  of  the  conclusive  presumptions  at- 
tending a  patent  for  lands,  we  assume  that  it 
was  issued  in  a  case  where  the  department  had 
jurisdiction  to  act  and  execute  it;  that  is  to  say, 
m  a  case  where  the  lands  belonged  to  the 
United  States  and  provision  hsd  been  made  by 
law  for  their  sale.  If  they  never  were  public 
property,  or  had  previously  been  disposed  of, 
or  if  Congress  had  made  no  provision  for  their 
sale,  or  had  reserved  them,  the  department 
would  have  no  iurisdiction  to  transrer  them, 
and  its  attempted  conveyance  of  them  would  be 
inoperative  tnd  void,  no  matter  with  what 
seeming  regularity  tbe  forms  of  law  may  have 
been  observed.  The  action  of  the  department 
would,  in  that  event,  be  like  that  of  any  other 
special  tribunal  not  having  jurisdiction  of  a 
case  which  it  had  assumed  to  decide.  Matters 
of  this  kind,  disclosing  a  want  of  jurisdiction, 
may  be  considered  by  a  court  of  law.  In  such 
cases  the  objection  to  the  patent  reaches  be- 
yond the  action  of  the  special  tribunal,  and 
goes  to  the  existence  of  a  subject  upon  which  it 
was  competent  to  act." 

And  again,  in  the  same  case,  we  said,  p.  646 
[878] :  *  *  A  patent  may  be  collaterally  impeached 
m  any  action,  and  its  operation  as  a  convey- 
ance defeated,  by  showing  that  the  department 
had  no  jurisdiction  to  dispose  of  the  lands; 
that  is,  that  the  law  did  not  provide  for  selling 
them,  or  that  they  had  been  reserved  from  sale 
or  dedicated  to  special  purposes,  or  had  been 
previously  transferred  to  others.  In  establish- 
ing any  of  these  particularsthe  judgment  of  the 
department  upon  matters  properly  oefore  it  is 
not  assailed,  nor  is  'the  regularify  of  its  pro- 
ceedings called  into  question;  but  its  authority 
to  act  at  all  is  denied,  and  shown  never  to  have 
existed." 

"There  are  cases,"  said  OhitfJatUee  Mar- 
shall, "in  which  a  grant  is  absolutely  void,  as 
when  the  State  has  no  title  to  the  thing  granted, 
or  when  the  officer  had  no  authori^  to  issue 
the  grant  In  such  cases  the  validity  of  the 
grant  is  necessarily  examinable  at  law.**  Polk's 
Lessee  v.  Wendal,  18  U.  S.  9  Crnnch,  87,  99  [3: 
665, 669].  Indeed,  it  may  be  said  to  be  com- 
mon knowledge  that  patents  of  the  United 
States  for  lands  which  they  had  previously 
granted,  reserved  for  sale,  or  appropriated,  are 
void.  Boston  v.  Salitinm/,  63  U.  8.  21  How. 
426  [16: 181];  Beiehart  v.  Feips,  78 U.  8. 6  Wall. 
160  [18: 8491;  Best  v.  Pott.  85  U.  8. 18  Wall.  112 

S21:  805].  It  would  be  a  most  extraordinary 
loctrine  if  the  holder  of  a  conveyance  of  land 
from  a  State  were  precluded  from  establishing 
his  title  simply  because-the  United  States  may 
have  subsequently  conveyec!  the  land  to  an- 
other, and  especially  from  showing  that  years 
before  they  had  granted  the  property  to  the 
State,  and  thus  were  without  title  at  the  time 
of  their  subsequent  conveyance.  As  this  court 
said  in  New  Orleans  y.  United  States:  *1t  would 
be  a  dangerous  doctrine  to  consider  the  issuing; 
of  a  grant  as  conclusive  evidence  of  right  in 
the  power  which  issued  it.  On  its  face  it  is 
conclusive,  and  cannot  be  controverted;  but  if 
the  thing  granted  was  not  in  the  grantor,  no 
right  passes  to  the  grantee.  A  grant  has  been 
frequently  issued  by  the  United  States  for  land 
which  had  been  previously  granted,  and  the 
second  grant  has  been  held  to  be  inoperative." 
85  U.  S.  10  Pet.  668,  781  [9: 678,  600]. 
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The  court  below  held,  ftnd  placed  its  decision 
upon Ibegronnd^thatyhecaose  the  Commissioner 
«f  the  G&eral  Land-Office  had  not  certified  the 
luids  in  controTeny  to  the  State  as  swamp  and 
overflowed,  when  this  action  was  commenced 
In  1890,  there  was  no  title  in  the  State  by  the 
^rant  of  1860  which  could  be  enforced,  thus 
making  the  investitare  of  title  depend  upon  the 
act  of  Uie  commissioner  instead  of  the  Act  of 
0>ngreas;  whereas,  the  certificate  of  that  officer, 
when  the  prerious  requirements  of  the  law 
iiave  been  complied  with,  is  only  an  official 
reaction  that  the  lands  are  of  the  character 
designated,  and  of  the  completeness  of  their 
B^n:^gation.  The  decision  is  in  conffict  with 
its  previous  decisions,  and  with  the  adtudged 
cases  to  which  our  attention  has  been  cfuleo. 

In  Baanmti^  VaUejf  Bedamation  Co.  v. 
Oock,  decided  as  late  as  1882,  that  court  reooj^- 
nized  the  swamp-land  grant  of  1860  as  one  xn 
pruBMnH,  Its  hinguitfe  was:  "It  is  as  well  set- 
tled as  anything  can  be  by  the  courts  that  the 
donation  of  swamp  and  overflowed  lands  bv 
the  United  States  to  the  States  in  which  such 
lands  were  situated  at  the  date  of  the  passage 
of  the  Act  of  September  28,  1860,  'was  a  erant 
in  pra$enti,  by  which  the  title  to  those  lands 
passed  at  once  to  the  States  in  which  they  lay, 
except  as  to  Stetes  admitted  into  the  Union 
after  its  passafre,'"  citing  If^ench  v.  Fifcm,  08 
U.  S.  169  [28:  812]. 

For  the  error  in  holding  that  the  certificate 
of  the  commissioiier  was  necessary  to  pass  the 
title  of  tiie  demanded  premises  to  the  Stete,  the 
case  must  go  back  for  a  new  trial,  when  the 
pvties  will  be  at  liberij*  to  show  whether  or 
not  the  lands  in  controversy  were  in  fact  swamp 
and  overflowed  on  the  day  that  the  Swamp- 
Land  Act  of  1860  took  effect.  If  they  are 
proved  to  have  been  such  lands  at  that  date, 
they  were  not  afterwards  subject  to  preemption 
by  settlers.  They  were  not  afterwards  public 
lands  at  the  dlnxwal  of  the  United  dtates. 
PartiessettUng  upon  such  lands  must  be  deemed 
to  have  done  so  with  notice  of  the  title  of  the 
Stete,  and,  after  the  segre^tion  map  was  de- 
posited with  the  Surveyor-General  of  the  Stete, 
with  notice  also  that  thev  were  actuallv  segre- 
gfkted  and  claimed  by  tne  Stete  as  such  lands. 

JudgnurU  nvermi  and  eatue  rmnandsd  for 
fwriker  prwseedingi  not  ineontUteiU  with  thU 
^ndofL 

True  copy.   Test; 

James  H.  MoKenner,  Clerk,  Sapw  Court,  U.  8. 
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LEONARD  A.  BROCKETT. 

(See  8.  C.  Reporter's  ed.  637-660L) 

Common  carriers  of  panengerf—liabilitif  for 
aci»  of  servanU^-'enforcement  of  reasonable 
regulations— ^reasonable  force,  qxusti&n  for 
Jury—ondence  res  gests — measure  of  dam- 
ages. 

1.  A  oommon  oarrier  of  pasBWigfirs  undertakes 
«ti8olutely  to  protect  them  aninst  the  misconduct 
of  its  own  servants  engaged  m  executinff  the  coq. 
trmou 

1S1  U.  8. 


2.  In  the  enf oroement  of  the  reasonable  re^ola- 
tions  esteUished  by  the  oarrler  for  the  conduct  of 
its  business,  the  servant  may  be  obliged  to  us* 
foroe;  but  the  law  will  not  }protect  the  carrier  If  its 
servants  \«e  excessive  or  unnecessary  foroe  in  so 

a%  the  case  presented,  it  Is  held:  that  the  que^ 
tion  whether  the  defendant's  servants,  in  executing 
a  regulation  as  to  deck  passengers,  used  unwar- 
rantable foroe  and  thereby  caused  the  injuries 
complained  of,  was  one  peculiarly  for  the  Jury  In 
view  of  the  serious  conflict  of  evidence;  that  the 
instructions  of  the  court  fairly  presented  the  ease 
to  the  jury,  and  that  certain  declarations,  made  by 
one  servant  of  the  defendant  whUe  aswsflng  an- 
other in  enforcing  said  regulation,  constituted 
part  of  the  mes  gestm. 

[No.  3511 

Argued  April  tfB,  1887.    Decided  Maifg  9, 1887. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  New 
York.    Affirmed. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court 

Messrs.  James  Lowndes  and  W.  P.  Pren- 
Uee,  for  plaintiff  in  error: 

On  the  complaint  and  the  evidence  a  verdict 
should  have  been  directed  for  the  plaintiff  in 
error. 

Marshall  Y.  Hubbard,  117  U.  S.  415  (29:919); 
QUmer  v.  Eigleg,  110  U.  S.  47  (28:  m;  Han- 
daU  V.  BaUimore  dt  0.  R.  R.  Co.  109  U.  8.  479 
(37:1004). 

The  question  upon  the  evidence  was  for  the 
judge — wbeiber  the  plaintiff's  statement,  un- 
corroborated, was  sufficient  to  support  a  verdict 
in  Uie  face  of  the  admitted  facts  and  the  other 
testimony  by  which  it  was  contradicted. 

Randall  v.  Baltimore  A  0.  R.  R.  Co.  supra; 
Board  of  Comrs.  v.  Clark,  94  U.  S.  279  (24: 60); 
VanderbiU  v.  Riefmond  Turnpike  Co,  2  N.  Y, 
479;  SearlesY,  Manhattan  R.  R.  Co.  101  N.  Y. 
661:  Culhaner.  N.  T.  C.  &  H.  R.  h.  R.  Co.  60 
N.  Y.  188;  Higgins  v.  McCrea,  116  U.  S.  671 
(29: 764). 

Mr.  Eugene  E.  Sheldon*  for  defendant  in 
error: 

A  common  carrier  by  its  contract  with  Us 
passenger  undertakes  to  carry  him  safely  and 
to  treat  him  respectfully,  and  undertakes  to 
protect  the  passenger  against  any  injury  aris- 
ing from  the  negligence  or  willful  misconduct  of 
its  servants  durmg  the  passage. 

Stewart  v.  Brooklyn  d  C.  R.  R.  Co.  90  N.  Y. 
583. 

The  fact  that  Brockett  was  out  of  his  pkce 
in  being  on  the  freight  "  abaft  the  shaft/'  even 
if  he  had  known  of  the  rule,  cannot  prevent  a 
recQverv. 

Roundsr.  Delaware,  L.  A  W.  R.  R.  Co.  64  N. 
Y.  134;  R  R.  Co.  v.  Stout,  84  U.  S.  17  Wall. 
657  (21 :  745);  Sandford  v.  Eighth  Ave.  R.  R.  Co. 
23  N.  Y.  843;  Hoffman  v.  N.Y.C.A  H.  R.  R 
i2.0.87N.Y.  25. 

The  master  is  liable  for  the  acts  of  the  serv- 
ant acting  as  such,  though  done  in  disobedience 
to  orders  of  the  master. 

Phila.  db  R.  R.  R.  Co.  v.  Derby,  55  U.  S.  14 
How.  468  (14: 502). 

And  in  case  of  a  passenger  the  master,  being 
a  common  carrier,  u  liable  for  acts  of  a  servant 
outside  of  the  scope  of  his  employment 

StewairCs  Case,  90  N.  Y.  588. 

Even  if  Brockett  had  known  he  had  no  right 
where  he  was,  he  would  not  from  that  fact  lose 
his  right  of  action. 
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Samffardr,  Eighth  Ape.  R  KCo.  9Xxd.Baunid» 
T.  Detaware,  L,  A  W,  R  R  Go,  supra. 

[  638  ]       Mr.  Justice  H»rl»n  delivered  the  opinion  of 
the  court: 

This  action  was  brought  to  recover  damiu^ 
sustained  by  the  defenaant  in  error,  the  phimt- 
iff  below,  in  consequence  of  personal  iniuries 
inflicted  upon  him  by  the  emp]oy§8  of  the 
plaintiff  in  error,  a  carrier  of  freight  and  pas- 
sengers between  the  Cities  of  Albany  and  New 
York,  in  the  State  of  New  York.  A  verdict 
and  judgment  having  been  rendered  for  the 
sum  of  $5,600,  the  case  is  brought  here  for  re- 
view, upon  the  ground  that  the  court  below 
committed  errors  of  law  in  the  conduct  of  the 
trial. 

The  plaintiff  avers  that  he  was  received  by 
the  defendant  as  a  deck  passenger  upon  its  boat. 
The  Bean  Richmond,  at  Albany,  and  that,  in 
consideration  of  his  having  paid  the  price  es- 
tablished for  passengers  of  that  class,  it  under- 
took to  cany  him  safely  to  the  City  of  New 
York,  and  thereby  became  bound  that  its  serv- 
ants and  employ^  on  said  boat  should  not 
needlessly,  injure  him  while  engaged  in  the  dis- 
charge of  their  duties;  that  the  defendant  did 
not  keep  its  contract,  but  broke  the  same,  in 
that,  by  its  servants  on  said  boat,  it  needlessly 
and  severely  woimded  him  in  his  person  dur- 
ing  the  voyage  to  New  York,  whereby  he  was 
[639]  pi2t  to  great  expense  for  surreal  attendance, 
and  whereby,  also,  incurable  mjuries  were  in- 
flicted upon  him.  These  allegations  are  ac- 
companied by  a  statement  of  the  circumstances 
imder  which,  the  plaintiff  insists,  the  alleged 
wrongs  were  committed. 

The  answer  denies  generally  that  the  Com- 
pany's agents  or  servants  were  guilty  of  negli- 
gence or  improper  conduct,  and  states  "that 
the  plaintiff  paia  for  a  deck  passage,  and  it  re- 
ceived him  on  its  boat  as  a  deck  passenger  for 
passage  to  New  York  on  a  certain  part  of  the 
Doat  allotted  to  deck  passengers,  as  was  well 
known  to  the  plaintiff,  and  subject  to  Ions;  es- 
tablished rules  and  regulations  of  the  defend- 
ant, including  that  mentioned  in  the  complaint, 
of  which  the  plaintiff  had  due  and  full  notice; 
that  the  said  rules  and  regulations  were  reason- 
able, and  the  defendant's  officers  and  employes 
on  the  said  boat  were  charged  with  the  duty  of 
enforcing  them  in^a  reasonable  and  proper  wsv, 
without  unnecessarv  force  or  violence,  and  the 
said  rules  and  regulations  and  the  officers  and 
employ§8  of  the  boat  in  uniform  were  well 
known  to  the  plaintiff;  that  the  plaintiff  did 
not  remain  on  tne  part  of  the  boat  allotted  to 
deck  passengers,  and  did  not  obey  the  said  rea- 
sonable rules  and  regulations  of  the  defendant, 
but  refused  so  to  do,  and  contrary  to  the  peace, 
quiet,  good  order  and  safety  of  the  said  boat 
and  its  passengers,  made  a  disturbance  on  the 
said  boat;  and  the  defendant  neither  used  nor 
authorized  any  undue  or  unnecessaiy  force  or 
violence  in  the  enforcement  of  the  aforesaid  rule 
and  regulation,  but  the  contrary  thereof;  and 
the  plaintiff  was  not  injured  by  any  of  the  de- 
fendant's officers,  employes,  or  agents,  as  al- 
leg^  in  the  complaint" 
[646J  ^0  '^'^  ^<>t  extend  this  opinion  by  a  recital 
of  all  the  facts  and  circumstances  established 
by  the  proof.  It  is  sufficient  to  sav  that  there 
was  evidence  tending  to  sustain  both  the  allega- 
1050 


tions  of  the  complaint  and  the  averments  in  the 
answer.  In  view  of  the  serious  oonffict  in  the 
statements  of  witnesses,  the  case  was  one  peoil- 
iarly  for  the  determination  of  a  jury,  under  ap- 
propriate instructions  as  to  the  law.  The 
court,  therefore,  rightfully  refused  to  direct  a 
verdict  for  the  Company,  unless,  as  claimed, 
the  phiintiff ,  aooordingto  his  complaint  and  the 
evidence,  had  no  cause  of  acdon. 

It  appears  from  the  complaint  that  the  Com- 
pany had  a  reflation  restricting  deck  passen- 
gers to  a  particular  part  of  the  boat;  but  of  tiie 
existence  of  that  rule,  the  plaintiff  avanred,  he 
did  not,  at  the  time,  have  notice.  It  also  ap- 
pears by  uncontradicted  evidence  that.  uix>ii 
the  ticket  purchased   by  the   plaintiff  were 

{>rinted  the  words  ^'deck  passengen  not  ai- 
owed  abaft  the  shaft,"  and  that  placards,  in 
different  parts  of  the  boat,  indicated  the  place 
on  it  which  such  passengers  were  prohibited 
from  occupying.  As  the  plaintiff  was  "  abaft 
the  shaft "  when  injured,  no  case,  it  is  insisted, 
was  made  that  would  sustain  an  action  upon 
the  contract  of  transportation;  consequently,  it 
is  contended,  the  request  to  instruct  the  jury  to 
find  for  the  defendant  should  have  beat  g^nt- 
ed.  This  ar^ment  asBumes  that  the  puontifT 
could  not  daim  protection  under  the  contract 
for  safe  transportation  in  respect  to  an  injury 
done  him  by  the  Company's  servants  while  he 
was  upon  a  part  of  the  boat  other  than  that  to 
which  he  was  restricted  by  the  rule  or  regulation 
printed  on  his  ticket  'This  position  cannot  be 
sustained.  We  shall  not  stop  to  inquire  wheth- 
er the  regulation  in  question  is  shown  to  be  a 
part  of  the  contract  for  transportation;  and  we 
assume,  for  the  purposes  of  this  case,  that  the 
plaintiff  stipuUited  tnat,  during  the  voyage,  he 
would  remain  upon  the  part  of  the  boat  to 
which  deck  passengers  were  assigned;  still,  it 
would  not  follow  that  his  viola^on  of  that 
stipulation  deprived  him  of  the  benefit  of  his 
contract  Such  violation  only  gave  the  carrier 
the  right  to  compel  him  to  conform  to  its  regu- 
lation, or,  upon  his  refusing  to  do  so,  to  require 
him  to  leave  the  boat,  using,  in  either  case, 
only  such  force  as  the  circumstances  reason- 
ably justified.  If  the  injuries  necessarilv  arose 
from  his  violation  of  the  regulation  estabUsbed 
for  deck  passengers,  the  carrier  would  not  be 
responsible  therefor.  But  if  they  were  not  the 
necessary  result  of  his  being,  at  the  time,  on  a 
part  of  the  boat  where  he  had  no  right  to  be, 
and  were  directly  caused  by  the  improper  con- 
duct of  the  earner's  servants,  either  while  act- 
ing within  the  scope  of  their  general  employ- 
ment, or  when  in  the  discharge  of  speciaJ  du- 
ties imposed  upon  them,  he  u  not  precluded 
from  claiming  the  benefit  of  the  contract  for 
safe  transportation. 

The  phiintiff  was  entitled.  In  virtue  of  that 
contract,  to  protection  against  the  misconduct 
or  negligence  of  the  carrier's  servants.  Their 
miBconduct  or  negligenoe  whilst  transacting  the 
Company's  business,and  when  acting  within  the 
general  scope  of  their  employment,  is,  of  ne- 
cessity, to  be  imputed  to  the  Corporation, 
which  constituted  mem  agents  for  the  perform- 
ance of  its  contract  with  the  passenger.  Wheth- 
er the  act  of  the  servant  be  one  ol  omission  os 
commission,  whether  negligent  or  fraudulent, 
"If,"  as  was  adjudged  in  PAOa.  dRRRCa, 
V.  Derby,  55  U.  B.  14  How.  486  114: 509].  <*  U 
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be  done  in  the  ooune  of  bis  employmeDt,  the 
master  is  liable;  and  it  makes  no  difference 
that  the  master  did  not  authorize  or  even  know 
of  the  servants  act  or  neglect,  or  even  if  he  dis- 
approved or  forbade  it,  he  is  equally  liable,  if 
ue  act  be  done  in  the  course  of  his  servant's 
employment"  See  also  PhUa,  W.  <&  Bait.  B.  R 
Co,  V.  Quigley,  62  U.  8.  21  How.  210  [16:751. 
"  This  rule,"  the  Court  of  Appeals  of  New  York 
well  says,  "  is  founded  upon  i^ublic  policy  and 
convenience.  Every  person  is  bound  to  use 
due  care  in  the  conduct  of  his  business.  If  his 
business  is  committed  to  an  agent  or  servant, 
the  obligation  is  not  changed."  UigginM  v. 
WatenASst  TumpOce  Co,  46  N.  Y.  27.  The  prin- 
ciple is  peculiarly  applicable  as  between  carriers 
and  passengers;  for«  as  heli  by  the  same  court 
in  Stewart  v.  Brooklyn  d  'J.  if.  B,  Co,  90  N.  Y. 
591,  a  common  carrier  is  bound,  as  far  as  prac- 
ticable, to  protect  its  passengers,  while  being  con- 
veyed, from  violence  committed  bv  strangers 
and  copassengers,  and  undertakes  absolutely  to 
protect  them  against  the  misconduct  of  its  own 
servants  enea^d  in  executing  the  contract. 

What  will  be  misconduct  on  the  part  of  its 
servants  towards  a  passenger  cannot  be  defined 
by  a  general  rule  applicable  to  every  case,  but 
must  depend  upon  the  particular  circumstances 
in  which  the^  are  required  to  act.  In  the  en- 
forcement of  reasonable  regulations  established 
by  the  carrier  for  the  conduct  of  its  business, 
the  servant  may  be  obliged  to  use  force.  But 
the  law  will  not  protect  the  carrier  if  the  serv- 
ant uses  excessive  or  unnecessaiy  force.  This 
doctrine  is  well  Ulustrated  in  San^rd  v.  Eighth 
Aw.  B.  B.  Co.  23  N.  Y.  846.  In  that  case  it 
appeared  that  the  plaintiff's  intestate  got  upon 
a  street  railroad  car  in  the  night  time  and,  alter 
being  shown  to  a  seat,  refused,  without  suf- 
ficient cause,  to  pay  his  fare.  He  was  ordered 
to  leave  the  car  and,  failing  to  do  so,  tbe  con- 
ductor led  him  to  the  forward  platform  and. 
without  stopping  the  car.  forcibly  ejected  him 
therefrom.  The  inluries  received  by  the  pass- 
enger resulted  in  his  death.  The  court  said: 
"It  must  be  conceded  that  Uie  conductor  had  a 
right  to  expel  the  intestate  for  the  reason  that 
he  would  not  pay  his  fare  when  asked  to  do  so. 
But  this  was  not  a  right  to  be  exercised  in  a 
manner  regardless  of  all  consequences.  A  per- 
■on  cannot  be  thrown  from  a  railroad  train  in 
rapid  motion  without  the  most  imminent  dan- 
cer to  life;  and,  although  he  may  be  Justly  Ua- 
ble  to  expulsion,  he  may  lawfully  resist  an  at- 
tempt to  expel  him  in  such  a  case.  As  the  re- 
fosal  of  a  passenger  to  pay  his  fare  will  not 
Justify  homicide,  so  it  fails  to  Justify  any  act 
which  in  itself  puts  human  life  in  peril;  and 
the  passenger  has  the  same  right  to  repel  an 
attempt  to  eject  him,  when  such  attempt  will 
endanger  him,  that  he  has  to  Tesist  a  direct 
attempt  to  take  his  life.  The  neat  law  of  self 
preservation  so  plainly  establishes  this  conclu- 
sion that  no  further  argument  is  necessary. 
*  *  *  It  is  said  that  the  intestaV'-offered  re- 
sistance when  he  was  thus  seized.  'But  this  he 
had  a  right  to  do  in  order  to  save  life,  which 
he  had  not  forfeited  by  refusing  to  pay  the  fare. 
He  was  liable  to  be  expelled,  and  the  conduct- 
or's assault  would  have  been  justified  if  the 
car  had  been  stopped,  and  the  expulsion  had 
oecn  made  without  unnecessary  violence.  But, 
as  the  conductor  has  no  right  to  make  the  as- 


sault  when  he  did  and  as  he  did,  so  the  law  will 
justify  such  resistance  as  was  offered  to  that  as- 
sault.'* See  also  Hoffman  v.  N.  T.  C.  d  H.  B. 
B.  B.  Co.  87  N.  Y.  24;  Bound*  v.  DdwwareeUi. 
B.  B.  Co.  64  N.  Y.  129.  184;  Lynch  v.  Metre 
politan  B.  B.  Go.  90  K  Y.  77;  Bamsden  v. 
Boatan  d  A.  B.  B.  Co.  104  Mass.  121;  Jmie  v. 
Cunningham,  74  HI.  53;  Noi^th  Western  B.  B. 
Co.  V.  Hack,  66  LI.  242;  Bobtnwn  v.  Webb,  11 
Bush.  464, 482. 

In  the  present  case  the  iur^  were  Instructed, 
in  substance,  that  the  plaintiff  had  no  ri^ht  to 
be  in  any  part  of  the  boat  except  that  assigned 
to  deck  passengers,  and  that  the  carrier's  serv- 
ants had  the  nght — using  no  more  force  than 
was  necessary — to  remove  him  from  the  place 
where  he  was  found  by  the  watchman.  Re- 
ferring to  the  testimony  of  the  plaintiff,  the 
court  observed:  "He  says  that  he  went  upon 
the  bales  of  hops,  remained  there  a  short  time, 
went  to  sleep,  and  was  awakened  by  the  watch- 
man, Thiel,  striking  him  with  a  cane;  that  he 
struck  him  first  on  the  feet,  afterwards  in  the 
face,  and  told  him  to  get  down.  He  asked 
Thiel  if  he  was  doing  any  harm  there,  and 
asked  to  be  allowed  to  stay.  Part  of  the  answer 
was,  'Qet  down,  come  down.'  The  assault 
upon  him  continuing,  he  then  put  up  hi» 
satchel  for  protection,  and  was  thereupon 
caught  by  the  collar  of  his  coat  and  pulled 
headlong  from  tbe  freight,  his  shoulder  strik- 
ing one  of  the  barrels  standing  near,  dislocat- 
ing it  or  causing  the  injury  which  has  been  de- 
scribed. He  says  that  upon  regaining  his  feet, 
he  was  again  struck  bv  the  watchman.  Soon 
after  another  officer  ot  the  boat  came  and  he 
was  pushed  towards  the  shaft  and  told  that  wa» 
the  part  of  the  boat  for  him  to  remain  in;  that 
he  went  to  the  barber  shop,  and  there  for  the 
first  time  read  his  ticket  and  saw  the  require- 
ment in  reference  to  deck  passengers.  That 
very  briefly  is  the  statement  of  the  plaintiff." 
The  court  proceeded:  "If  you  believe  that 
statement  to  be  true,  then  I  say,  as  a  matter  of 
law,  that  there  was  more  force  ih&n  was  neces- 
sary toaccomplifiih  the  result,  and  the  plaintiff 
is  entitled  to  a  verdict."  To  this  last  part  of 
the  charge  the  defendant  took  an  exception. 
But  we  preceive  no  ground  upon  which  the 
exception  can  properly  rest.  If  the  statements 
of  the  plaintiff  were  true,  then  neither  argu- 
ment nor  citation  of  authorities  is  necessary  to 
show  that  undue  force  was  used  by  the  Com- 
pany's servants.  And  it  was  the  nght  of  the 
court  to  so  instruct  the  jury. 

But  that  the  Juiy  might  also  have  in  mind 
the  case  as  made  by  the  defendant,  the  court 
said:  "On  the  other  hand,  you  have  the  testi- 
mony of  the  witness  Thief,  who  says  he  came 
to  the  freight  two  or  three  times  before  the 
transaction  and  told  plaintiff  to  get  down; 
that  the  other  passengers  all  got  down;  that 
on  the  third  oc(»sion  he  stepped  on  a  box  and 
told  him  to  come  down;  that  the  plaintiff,  in- 
stead of  doing  so,  endeavored  to  dimb  higher 
or  get  away  nom  him;  that  the  plaintiff  kicked 
him  in  tbe  breast,  and  in  tbe  excitement 
he  caught  hold  of  him,  and  in  the  struggle 
which  ensued,  the  boxes,  the  plaintiff,  and  the 
witness  came  down  togeUier  m  a  crash  upon 
the  floor.  If  you  believe  that  statement,  then 
the  plaintiff  brought  this  assault  upon  himself; 
it  was  an  unavoidable  accident,  and  the  plaint- 
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ilf  It  Ml  wtfUad  to  reoover.  Other  witnesses 
b«v6  1m«b  oJkd.  ynho  in  iMurt  corroborate  the 
itoiy  of  tlM  wilfhman,  and  in  some  particalaxs 
conobotale  the  stoiy  of  the  idalntiff." 

The  whole  ease  was  thua  fairly  placed  before 
the  JniT,  upon  the  laane  as  to  whether  the  de- 
f  endanra  aerranta,  in  ezecuting  ita  regulatloD 
as  to  deck  passengers*  used  unwarrantable 
force  and  thereby  caused  the  inluries  of  which 
the  plaintiff  complaina. 

One  objection  made  by  the  defendant  to  the 
admission  of  evidence  deserves  to  be  noticed. 
The  plaintiff  in  his  evidence  described  the  man- 
ner in  which,  as  is  contended,  he  was  dragged 
by  the  watchman  from  the  boxes.  After  stat- 
infl;  that  he  was  thrown  to  the  floor,  and  was 
being  roughly  pushed  by  the  watchman,  he 
proceeded:  '*  iW  I  saw  another  man  coining 
with  the  uniform  of  the  boat  on,  and  the  cap, 
and  he  said:  'All  such  men  as  you  ought  to  be 
killed.'  I  says, '  What  do  you  want  to  kill  me 
for?*  he  says,  *  Tou  farmers  are  so  stingy;  you 
are  too  stmgy  to  buy  a  state  room,  and  you 
1 640  ]  ought  to  be  killed.'  I  said,  'You  ought  not  call 
me  stingy;'  then  he  said,  'Haveyou  looked  at 
your  ticket?'  I  think  he  had  'Third  assistant 
mate'  on  his  cap,  the  cap  had  a  yellow  cord, 
the  same  as  the  officers  or  the  boat  wore."  It 
appeared,  in  proof,  that  the  person  here  re- 
ferred to  was  one  of  the  mates  of  The  Rich- 
mond. 

The  defendant  objected,  at  the  trial,  to  the 
competency  of  the  statements  of  the  mate. 
The  objeclion  was  overruled  and  an  exception 
lukcD.  It  is  DOW  insisted  that  the  defendant  is 
not  responsible  for  the  brutal  language  of  its 
servants,  and  that  the  declarations  of  Uie  mate 
to  the  plaintiff  were  not  competent  as  evidence 
against  the  carrier.  We  are  of  opinion  that 
these  declarations  constitute  a  part  of  the  ret 
geBta,  They  were  made  by  one  servant  of  the 
defendant  while  assisting  another  servant  in  en- 
10:»S 


forcing  its  regulation  as  to  deck  paasengen. 
They  were  made  when  the  watchman  ana  the 
mate,  according  to  the  evidence  of  the  plaintiff, 
were  both  in  the  very  act  of  violently  "push- 
ing^ iiim,  while  in  a  helpless  condition,  to  that 
npt  of  the  boat  assigned  to  deck  passengers. 
Plainly,  therefore,  they  had  some  relation  to 
the  inqniiiy  whether  the  enforcement  of  that 
regulaaon  was  attended  with  unnecessary  or 
cruel  severity.  Th^  accompanied  and  ex- 
plained the  acts  of  the  defendant's  servants  out 
of  which  dkectly  arose  the  inluries  inflicted 
upon  the  plaintUf.  Viektburg  A  If,  B.  JR.  (h. 
V.  (TBrien,  119  U.  8.  99,  105  [ante,  299,  3021; 
Ohio  d  MUe,  R.RCo,y,  P&rt&r.  92  Dl.  437. 
489;  TiMb  A  Wabaeh  E.  Oo,  t.  Qoddard,  25 
Ind.  190, 191.  As  bearing  upon  this  point,  it 
may  be  stated  that  the  Jury  were  instructed  that 
the  case,  as  presented,  did  not  authorize  vindic- 
tive or  punitive  damages,  and  that  in  no  event 
could  thcj  award  the  plaintiff  any  larger 
amount  than  would  reasonably  oompenaite 
him  for  the  injuries  received;  {nus  guarding 
against  undue  weight  bdng  given  to  the  harsh 
words  of  the  Company's  servants,  apart  from 
their  acts. 

Other  quesdons  arise  upon  the  admission  of 
evidence  against  the  objection  of  the  defend- 
ant; upon  the  refusal  of  the  court  to  grant  re- 
quests for  instructions  in  its  behalf:  and  upon 
certain  parts  of  the  charge  to  which  it  excepted. 
In  our  opinion  none  of  these  questions  require  L^^^J 
consideration;  and  the  action  of  the  court,  in 
respect  to  them,  constitute  no  ground  for  the 
reversal  of  the  judgment  The  charge  of  the 
court  embodiea  all  that  need  have  been  said. 
It  correctly  stated  the  propositions  of  law  aris- 
ing in  the  case.  No  substantial  error  having 
been  committed,  the  Judgment  ie  affirmed. 

Tmeoopy.   Test: 

James  H.  MoKenimsr,  Otork,  Sup.  Oourtt  U.  8. 
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UNITED   STATES 


i> 


OCTOBER  TERM,   1886. 


VoL  1231 


U.  S.,  Boo?  M 


THE    DEOISION8 


OF  TBS 


Supreme  Court  of  the  United  States, 


>T 


OCTOBER  TERM,  1886. 


LBHIGH  WATER  COMPANY,  Hff.  in 

«. 
CORPORATION  OP  THE  BOROUGH  OF 
SASTON  AHD  THB  BOARD  OP  WATER 
C0MMISBI0NER8  OP  THE  BOROUGH 
OP  EASTON. 

121  US  388. 

€hnttiiuiiandl  law-HtbligaUcn  if  earUraeU^ 
impairmeni  cf—lofw  enacUdfrior  to  making 
qfeanlraet^-jwriidictianof  tni»  eourt-'-righti 
if  wai&r  company  not  exdunvd-^Chnititution 
and  8tatut$t  tf  Penmylvania. 

1.  The  proTfelon  of  the  Oonstttutloii  whidh  de- 
«larw  that  '*iio  State  flhall  pa«  any  ]aw  imr«^*4n' 
tfoo  of  oontnMjtB  "'!'>«»  «"< 


does  not  apply  to  a  law 

Bntion  of  wfatohls  claimed  to  be  Impaired. 

2L  The  Judgment  of  a  state  oourt,  oonatniing  a 
eontraoti  is  not  TertowaUe  by  this  oourt,  unless, 
mder  said  proylsioo  of  the  Oonstitution  and  exist- 
ing statutes,  sueh  judgment,  in  tenns  or  by  its  neo- 
essanr  operation,  glTes  eflTeot  to  some  provision  of 
the  state  Oonstitution  or  legislatiye  enactment, 
whidh  is  oiaimed  by  the  unsuooessful  party  to  im- 
pair the  obligation  of  the  particular  oontraot  in 
Question. 

8.  Under  the  Oonstitution  and  legislation  of  Penn- 
aylYania  the  L^ilgh  Water  Company  is  not  entitled 
to  an  exolusiTe  nght  to  maintain  water  works  in 
the  Borough  of  BMton,  said  Borough  itself  haying 
the  authority  to  maintain  a  publio  system  of  water 
works  under  the  Act  of  1807,  whioh  does  not  impair 
the  rights  deriTed  by  the  Company  from  the  Act 
of  18T4 

[No.  199.1 
Argued  Apra  7, 1SS7.   Decided  April  18, 2887. 

FT  ERROR  to  the  Supreme  Court  of  the  State 
of  Penusjlyania.    Affirmed, 

The  hiBtoiy  and  facto  of  the  caae  appear  in 
the  opinion  of  the  court 

Meeen.  Edwax*d  J.  Fox  and  Edward  J. 
ite,  Jr.,  for  plaintift  in  error. 

Meeere,  Robert  I.  Jones  and  WUUam  8. 
Kirkpatriek,  for  Board  of  Water  Commiflsion- 
en  ox  Eaaton,  defendanto  in  error. 

FhHik  Seeder  and  William  Bndehnan,  for 
Bodoogh  of  Eaaton,  defendant  in  error. 

Mr,  Jitetiee  Harlaa  delivered  the  opinion 
Off  thB  court: 

For  many  yean  prior  to  June  21, 1880,  the 
Lehigli  Water  Company,  a  corpoTanont)rgan- 
ized,  under  the  laws  of  Pennsylyania,  by  the 
pnrchaaen  at  Judicial  lale  «f  the  righto,  powers, 

mu.s. 


privileges. 
Company. 


I,  and  franchises  of  the  West  Ward 

»mpfuiy,  also  a  Pennsylyania  corporation, 
maintained  a  system  of  water  works  wherelyy 
the  inhabitanto  of  the  Borough  of  Easton,  in 
that  Commonwealth,  were  supplied  with  water 
for  domestic  and  business  puipoees.  On  that 
day,  it  accepted  the  provisiunB  of  an  Act  of  ihe 
General  Assembly  of  PenDsviyania.  approved 
April  20, 1874,  entitted  "An  Act  to  Provide  for 
the  Incorporation  and  Regulation  of  Cer:ain 
Oorporations."  By  such  acceptance  it  acquired 
the  priyileges,  immunities,  franchises,  and 
powers  coB&rmi  by  the  Act  upon  corporations 
created  under  it. 

It  also  became  entitled  to  the  benefit  of  the 
third  clause  of  the  84th  section  of  that  Act,  re- 
lating to  water  and  gas  companies. 

T&X  dauae  proyides: 

"The  right  to  have  and  enjoy  the  frar  chises 
and  privileges  gf  such  incorporation  within  the 
difltnct  or  locality  coyered  by  ito  charter  shall 
be  an  exdusiye  one;  and  no  other  comjpany 
shall  be  incorporated  for  that  purpose  until  the 
said  corporation  shall  haye  from  ito  earnings 
realized  and  divided  among  ito  stockholders, 
during  five  years,  n  diyidena  equal  to  eight  per 
centum  per  annum  upon  ito  capital  stock;  Pro- 
tided,  That  the  said  corporations  shall  at  all 
times  furnish  pure  gas  and  water;  and  an^  citi- 
zen using  the  same  may  make  oomplamt  of 
impurity  or  deficiency  in  quantity,  or  both,  to 
the  court  of  common  pleas  of  the  proper  coun- 
^,  by  bill'  filed,  and,  after  hearing  the  parties 
touching  the  same,  the  said  court  shall  haye 
power  to  make  such  order  in  the  premises  as 
may  seem  Just  and  equitable,  and  may  dismiis 
the  compkdnto  or  compel  the  corporation  to 
correct  tne  eyil  complained  of." 

The  seyenth  clause  of  the  same  section  pro- 
yides: "It  shall  be  lawful,  at  any  time  after 
twenty  years  from  the  introduction  of  water  or 
gas.  as  the  case  may  be,  into  any  place  as  afore- 
said, for  the  town,  borough,  city  or  district  in 
which  the  said  company  shall  be  located,  to 
become  the  owners  of  said  works  and  the  prop- 
erty of  said  company  by  paying  therefor  the 
net  cost  of  erecting  and  mamtaimng  the  same, 
with  interest  thereon  at  the  rate  of  ten  per  cent- 
um per  annum,  deducting  from  said  interest  all 
diyidends  theretofore  dedaied."  Laws  Pa. 
187^  pp.  78,  98. 

After  the  acceptance  by  the  Lehigh  Water 
Company  of  the  proyisions  of  the  Act  of  1874. 
the  constituted  authorities  of  the  Borough  off 


tfuPABMB  Court  of  trb  UirmD  Statu. 


Oct.  Term, 


EtftoB,  fa  eonfomity  with  a  Tote  of  its  miali- 
fled  electon,  and  under  power  oonferred  by 
Acta  of  the  ueneral  AsaemDly,  approved  March 
13,  im.  and  April  16,  1867  Of^mpb.  Laws 
Pa.  1887,  pp.  412, 1864),  determined  to  con- 
struct and  itself  maintain  a  STStem  of  public 
works  for  supplying  its  inhabitants  with  water. 

This  suit  was  brought  by  the  Lehigh  Water 
Company  for  the  purpose  of  enjoining  the  au- 
thorities of  the  Borough  from  constructing  or 
providing  such  works  or  from  appropriating 
money  therefor.  ,  The  suit  proceeds  upon  these 
grounds:  1.  That  the  Acts  of  1867  ceased  to  be 
▼alid  after  the  adoption  of  thepresent  Consti- 
tution of  Pennsylvania.  2.  That  the  Lehigh 
Water  Company  acquired,  by  the  Act  of  1874, 
the  exclusive  right  to  erect  and  maintain  water 
works  for  supplying  water  to  the  Inhabitants 
of  Baston.  8.  That  the  Acts  of  1867,  if  not 
superseded  by  the  Constitution  of  Pennsyl- 
vania, Impaired  the  obligation  of  the  contract 
created  between  that  Commonwealth  and  the 
Company  by  the  latter's  acceptance  of  the  pro- 
visions of  the  Act  of  1874;  consequently,  Uiey 
were  void  under  the  National  Constitution. 

The  Supreme  Court  of  Pennsylvania,  afGirm- 
ing  the  lud^ent  of  the  court  of  original  juris- 
diction dismissing  the  suit,  held  that  the  exclu- 
sive right  acquired  by  the  Lehigh  Water  Com- 
pany, under  the  Act  of  1874,  was  exclusive  only 
against  otiier  private  water  companies,  and  that 
the  legislation  did  not  intend  to  pronibit  a  city, 
borough,  or  other  municipal  vxirporation  from 
providing  its  inhabitants  with  water  by  means 
of  works  constructed  by  itself  from  money  in 
its  own  treasury;  also,  that  the  Acts  of  1867 
were  neither  repealed  by  the  Act  of  1874,  nor 
superseded  by  the  State  Constitution. 

In  reference  to  the  remaining  grotmd  relied 
apon  by  the  Company  the  state  court  said: 

"The  third  ground  of  objection  is  wholly 
without  merit  By  constructing  water  worWs 
of  its  own  the  Borough  will  not  destroy  the 
franchises  of  the  plaintiff  Company.  It  may 
impair  their  value,  and  probably  will  do  so; 
but  of  this  the  Company  have  no  legal  cause 
of  complaint  The  granting  of  a  new  charter 
to  a  new  corporatiQn  may  sometimes  render 
valueless  the  nanchises  of  an  existing  corpora- 
tion; but  unless  the  State  hy  contract  has  pre- 
cluded itself  from  such  new  grant  the  incidentid 
injury  can  constitute  no  obstacle.    Oharisi  River 

S Bridge  v.  Warren  Bridge,  86  U.  S.  11  Pet  420 
9:  778J;  Turnpike  Co.  v.  Maryland,  70  U.  8. 
I  Wall.  210  [18: 180];  Pi»oatw>ua  Bridge  v.  New 
Hampshire  Bridge,  7  N.  H.  85.  No  contract 
has  been  shown  between  tk€  Water  Company 
and  the  State  by  which  the  iatter  is  precluded 
from  granting  to  the  Boro«i^h  of  Easton  the 
privilege  of  erecting  worbi  to  supply  its  citi- 
Mns  with  water." 

The  only  question  |«  osented  by  the  record 
which  this  court  can  properly  c  asider  is  wheth- 
er the  Judgment  below  denies  to  the  plaint- 
iff in  error  any  right  or  privilege  secured  by 
that  provision  of  the  Constituiion  of  the  United 
States  which  declares  that  "No  State  shall  pass 
any  law  impairing  the  obligation  of  contracts." 
Obviously,  this  dause  cannot  be  invoked  for 
the  reversal  of  the  Judgment  below.  It  is 
equally  dear  that  the  law  of  the  State  to  which 
the  Oonstitutlon  refers  in  that  clause  must  be 
'>ne  enacted  after  the  making  of  the  contract. 


the  obligation  of  which  iadaimed  to  be  im- 
paired. Neither  the  Lehis^  Waler  OomiMaf 
nor  Its  predecenor  had,  imaer  any  statute  eoact> 
ed  prior  to  1874,  an  exclusive  rinit  to  m^ti^Hi 
water  works  in  the  Borough  of  Saston  for  sup- 
plying its  inhabitants  with  water.  Nor  did  the 
grsnt  to  the  Borough,  in  the  Ads  of  1867,  of 
the  power  to  construct  and  maintain  a  system 
of  public  water  works,  infringe  any  right  or 
privilege  which  the  plaintifl  in  error  then  had 
under  its  charter.  But  the  daim  is  that  the 
exclusive  privilege  acquired  by  the  Company 
under  the  Statute  of  1874  was  impaired  in  value 
by  the  Acts  passed  in  1867.  It  cannot,  how- 
ever, with  propriety,  be  said  thai  the  obliga- 
tion of  a  contract  made  with  the  State  in  1$74 
was  impaired  by  statutes  enacted  in  1867. 
Whether  the  f-^Aner  repealed,  by  implication, 
the  Acts  of  1S67,  presente  no  question  arising 
under  th«  National  Constitution.    That  is  a 

rtion  shnply  of  statutory  construction,  which 
state  court  was  competent  to  determine, 
and  whose  Judgment  in  respect  thereto  is  not 
subject  to  re-examination  in  this  court  Had 
the  trough  of  Easton  been  authorized  by  a 
statute  enacted  <tfter  the  Lehigh  Water  Com- 
panv  had  acquirea  the  exdusive  pii^Tilege  given 
by  tne  Act  of  1874,  then  this  court  would  navr 
been  compelled  to  dedde,  upon  ite  independeait 
judgment,  whether  tiie  Utter  applied  only  t» 
private  corporations;  for.  in  max  case,  the  de- 
termination of  that  question  would  be  involved 
in  the  inquiry  whether  there  was  a  contract  be- 
tween the  State  and  the  Company,  and,  if  there 
was  a  contract,  whether  its  obligation  was  im- 
paired by  a  law  subsequently  enacted.  Lonie- 
ffiOe  Oae  (Jo,  v.  Gitigene  Gae  Oo.  115  U.  8.  688, 
697r29:  510,  515]. 

The  argument  in  behalf  of  the  Company 
seems  to  rest  upon  the  general  idea  that  this 
court,  under  the  statutes  defining  ite  appellate 
Jurisdiction,  may  re-examine  the  Judgment  of 
the  stete  court  in  every  sase  involving  the  en- 
forcement of  contracte.  But  this  view  is  un- 
sound. The  stete  court  may  erroneoudy  d» 
termlne  questions  arising  under  a  oontraet  which 
constitutes  the  basis  of  me  suit  before  it;  it  may 
bold  a  contrast  void  which  in  our  opinion  la 
valid;  it  may  adjudge  a  oontraot  to  be  valid 
which  ,in  our  opinion  is  void;  or  ite  inter|KP»> 
tetioD  of  the  contract  may  in  our  opinion  bo 
radicMly  wrong;  but  in  ndther  of  each  cases 
would  Uie  Judgment  be  reviewable  hj  this  couit 
under  the  dause  of  the  Constitution  probociinf 
the  obligation  of  contracte  against  impairmenl 
by  state  legislation,  and  under  the  existing 
stetutes  defining  and  regulating  ite  Jurisdiction, 
unless  that  judgment,  in  terms  or  by  ite  nooea- 
sary  operation,  gives  effect  to  some  providon 
of  the  Stete  Constitution,  or  some  legislative 
enactment  of  the  Stete,  whidi  is  ddmed  by  the 
unsuccc^nful  party  to  impair  the  obligation  of 
the  particular  contract  in  question.  K.  R.  Co. 
V.  Rack,  71  U.  S.  4  WaU.  177, 181  [18: :  ol,  8821; 
R.R  Oo.Y,  Meaure,  Tt  U.  8.  10  Wdl.  511. 
515  [19:  907,  9981;  Knox  v.  Exchange  Bank,  79 
U.  8.  12  Wdl.  879,  883[a0:  414,  415];  J)elmaM 
V.  Ins.  Go,  81  U.  S.  14  Wall.  661, 665  pO:  757. 
7591;  University  v.  Psof^,  99  U.  8.  809,  819 
[25:  887,  8881;  Ohieago  Life  Ins.  Oo.  v.  Needles. 
118  U.  8.  574,  682  [28: 1(JB4,  1087]. 

7[^Jut^;ment  is  aprmed. 

Trueoop7.   Test: 

James  H.  MoKeonej.  Cterk,  8u|i.  OraH;  U.  8. 
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KooNAH  T.  Calbdonia  Golo  Minino  Co. 


A 


JOHN  NOONAN  m  au,  AppU., 

CALEDONIA  GOLD  MINING  COMPANY. 

(See  8.  a  Bepoiter'g  ed.  =^4) 

Min»--4ocation  and  develapment  mthin  Indian 
B^enatum^-wbteqtient  compliance  toith  latoa 
— relinquishment  qf  resenMiian— specific  ob- 
Jeetian  to  etidenee  when  necessary—pleading 
and  practie&—codefendant  added  at  trial-- 
Dakota  Code. 

L  WlicMre  a  pATtf  wiu  In  posi«!Wl(ra  of  a  nilniiifr 
claim  Id  the  Black  Hills  withlo  tlielDdian  Rff^^rvi*. 
tion  prior  to  tb*t  rtlinmjiishiiient  of  Ft>lfnmry  28, 
1^,  witii  th?  n?qitl'*Ue  oii^covpry,  with  the  st)rfrtC6 
boiindtvry  eufficlcintly  TiiiLrkc<l*Witii  th*?  notice  of  k>- 
caClon  jpoBtbilt  ftud  with  i\  diiK^lo«ed  vein  cvf  orc«  ti^ 
could*  by  ailopUDg  what  b[id  btjea  docfe,  cans  in  tr  A 
proper  reoorrj  to  be  mmip^  and  perform inji  tha 
Amount  of  luboT  or  makEDi;  thelmi^rovemflnta  vwC' 
asary  to  hoUl  tbecUUm,  date  hl«  rl^btig  from  tliiit 
day. 

2.  Where  an  objeotton  to  the  introduction  of  erl- 
dence  is  so  ffoneral  as  not  to  indicate  the  specific 
grounds  upon  which  it  is  made,  it  is  unavailing  on 
mpeal,  unksstt  oould  not  have  been  obriated  at 

8.  Under  the  Oode  of  Olyil  Procedure  of  Dakota 
a  oodefendant  may  be  added  by  amendment  of  the 
pleadings  at  the  trial:  and  a  Judgment  against  him 
will  be  sustained  if  allegationa  supporting  it  appear 
somewhere  in  the  record. 

rNo.  170.] 
ArguedMar.  99,  SO,  1887.  Decided  Apr.  18,1887. 

PPEAL  from  the  Sapreme  Court  of  the 
Territory  of  Dakota.    Afflrmed. 

Statement  by  Mr.  JusHee  Field: 

ThiB  is  an  action  to  determine  the  rights  of 
the  iMuties  to  mining  ground  in  Lawrence 
County,  in  the  Territory  of  Dakota.  In  April, 
1878,  one  of  «he  defendants  below,  and  of  the 
appellants  hei^  John  Noonan,  asserted  owner- 
ship to  a  tract  of  mmerai  laud  in  that  county, 
bearing  the  name  of  the  Bobtail  Lode.  It  was 
of  great  value,  and  he  desired  to  obtain  a  patent 
of  the  United  States  for  it  He,  therefore,  pur- 
sued the  course  prescribed  in  such  cases  by  sec- 
tions 2826  and  2826  of  the  Revised  Statutes; 
and,  on  the  20th  of  that  month,  filed  the  neces- 
sary application  in  the  proper  land-office  of  the 
district 

At  the  same  time  Henry  Lackey  and  ei^ht 
other  persons  asserted  ownership  of  mimng 
ground  Imown  as  the  Caledonia  Lode,  which 
conflicted  with  the  Bobtail  claim,  as  alleged,  to 
the  extent  of  three  acres  and  flftv-seven  hun- 
dreths  of  an  acre.  They,  therefore,  in  May, 
1878,  filed  in  the  land-office  an  adverse  daim 
to  the  application  of  Noonan;  and,  in  June  fol- 
lowing, brought  the  present  action,  to  deter- 
mine their  respective  rights  to  the  disputed 
ground. 

Subsequently,  these  adverse  claimants  sold 
their  interest  in  the  Caledonia  Lode  lo  Thomas 
Bcdl,  of  San  Francisco:  and  he  conveyed  the 
property  to  the  Caledonia  Gold  Mining  Com- 
pany, a  corporation  organized  under  the  laws 
of  California.  Upon  application  to  the  court, 
this  Company  was  substituted  as  plaintiff  in  the 
action,  without  prejudice  to  the  rights  of  the 
defendants.  An  amended  complaint  was  there- 
ufwn  filed  in  its  name,  and  substituted  for  the 
original  one.  It  alleges  the  incorporation  of 
the  plaintiif  under  the  laws  of  Caufomia;  its 
compliance  with  the  laws  of  Dakota  relating  to 
foreign  ooii>orations,  to  enable  it  tn  transact 
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business,  and  to  acquire,  hold,  and  dispose  of 
property  in  the  Territory;  the  transfer  of  the 
Caledonia  Lode  to  Thomas  Bell,  and  his  oon- 
▼eyance  of  the  pix)perty  to  the  Company.  It 
also  sets  forth  the  orisinal  location  of  the  lode 
by  four  of  the  original  plaintiffs,  on  the  21st  of 
June,  1876,  and  their  actual  possession  thereof 
afterwards;  and  that  they  and  the  others  of  the 
original  plaintiffs,  who  had  become  interested 
with  them,  made,  on  the  16th  of  March,  1877, 
an  additional  and  supplementary  clain.  and  lo- 
cation of  the  Caledonia  Lode,  and,  on  the  same 
day  caused  a  certificate  or  notice  of  the  ori^nal 
claim  and  location,  as  well  i\s  of  the  additional 
and  supplementary  claim  i^nd  location,  to  be 
recorded  in  the  mining  records  of  the  district 

The  amended  complaint  further  alleges  that, 
from  its  original  location  in  June,  1876,  the 
plaintiff  or  its  grantors  have  been  in  the  actual 
and  continuous  possession  of  the  Caledonia 
claim,  and  every  part  of  it,  and  in  accordance 
with  the  laws  of  the  United  States  and  of  the  Ter- 
ritory of  Dakota,  and  the  local  rules  and  regu- 
lations of  miners  In  the  district;  and  have  ex- 
pended, in  labor  and  money,  more  than  $6,000 
in  its  development  and  improvement;  that  the 
defendant  Noonan  claims  an  interest  in  a  por- 
tion of  its  mining  ground,  to  the  extent  of  three 
acres  and  f ortv  seven  hundreths  of  an  acre,  by 
virtue  of  an  alleged  location  of  a  quartz  mining 
claim,called  the  Bobtail  Lode,maae  by  his  pred- 
ecessors in  interest,  in  February,  1876,  which 
is  invalid  and  a  cloud  upon  its  title  to  the  Cale- 
donia Lode.  It  prays  ttiat  the  defendant  may 
answer  and  set  out  particularly  his  claim  to 
that  portion  of  the  Caledonia  Lode  which  con- 
flicts with  the  Bobtail  Lode,  and  the  nature  of 
it;  and  that  it  may  be  adjudged  that  he  has  no 
estate  or  interest  therein,  and  that  he  be  en- 
joined from  asserting  any  right  or  title  to  it. 

The  d^endant,  in  nis  answer,  denies  the  al- 
legations of  the  complaint,  except  as  they  are 
auerwards  admitted;  and,  speciflcallv,  anv 
knowledge  of  the  incorporation  of  thepudntiff, 
or  of  its  compliance  wiUi  the  laws  of  Dakota  in 
regard  to  foreign  corporations;  admits  his  daim 
to  oe  the  owner  of  the  Bobtail  Lode,  his  appli- 
cation for  a  patent,  and  the  adverse  action  of 
the  former  plaintiffs;  and  sets  up  the  diBCOvery 
and  location  of  that  lode  on  the  24th  of  Febru- 
ary, 1876,  by  parties  through  whom  he  derives 
his  interest 

A  replication  traverses  some  of  the  matters 
set  up  m  the  answer,  and  asserts  an  abandon- 
ment and  forfeiture  of  the  interests  of  the  orig- 
inal locators  of  the  Bobtail  Lode. 

The  action  was  tried  by  the  court  without 
the  intervention  of  a  luiy,  by  consent  of  par- 
ties. During  the  trial  it  appeared  that  one 
Thomas  F.  Mahan  asserted  an  interest  in  the 
Bobtail  Lode,  and  that  he  was  a  proper,  if  not 
a  necessary,  party  to  a  complete  determination 
of  the  matters  in  controversy.  Thereupon,  by 
consent  of  parties,  he  was  made  a  oodefendant 
in  the  action.  The  following  is  the  entry  made, 
at  the  time,  in  the  journal  of  proceedings,  fol- 
lowing the  title  of  the  cause: 

"Now,  on  this  16th  day  of  July,  A.  D.  1880, 
the  trial  of  the  cause  is  resumed.  By  consent 
of  all  parties,  Thomas  F.  Mahan  is  made  a  partv 
defendant  in  this  action.  Counsel  for  defend- 
ant appear  and  answer  instanter  for  him,  any 
amendments  to  pleadings  required  to  be  pre- 
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pared  tod  Mrred  during  the  pendency  of  this 
action,  or  at  its  condunon." 

It  appears  that  subsequently  the  two  defend- 
ants Joined  in  all  proceedinsB  taken.  Before 
the  entry  of  Judgment,  the  plaintifrsattomeys^ 
in  order  to  make  the  record  complete  as  to  tiie 
new  defendant,  Mahan,  instead  of  inserting  his 
name  at  the  proper  place  in  the  complaint,  or 
rewriting  it  enarely,  served  upon  the  defend- 
antfl*  attorneys,  and  filed  witn  the  Judgment 
roll,  the  following  amendment: 
'*In  the  District  Courts  First  Judicial  District, 

Lawrence  County,  Dakota  Territoiy. 
**Caledonla  Qold  Mimng  Company^ 

(formerly  Henry  Lackey  it  ai,). 

Plaintiff, 

e. 

"John  Noonan  and  Thomas  F.  Mar 

han.  Defendants. 

"Now  comes  the  above  named  plaintiff,  and 
in  pursuance  and  by  authority  of  the  court 
hereinbefore  made,  on  the  16tn  day  of  July, 
1880,  making  the  said  Thomas  F.  Mahan  a  de- 
fendant in  this  action,  amends  its  amended  and 
substitute  complaint,  which  was  herein  filed 
November  6,  1879,  by  inserting  therein  the 
name  of  the  said  Thomas  F.  Mahan  as  a  defend- 
ant, and  by  inserting  in  and  adding  to  said  com- 
plaint, immediately  after  the  subaivision  there- 
of numbered  9,  and  before  the  prayer  thereof, 
the  following  allegation,  to  wit: 

"10.  And  plaintiff  further  avers  that  the 
defendant,  Thomas  F.  Mahan,  has,  or  claims 
to  have,  some  right,  title,  or  interest  adverse  to 
plaintiff  in  or  to  that  portion  of  the  said  Caledo- 
nia Lode  claim  above  described  by  survey;  that 
said  claim  of  said  defendant  Mahan  is  without 
foundation  or  right  as  against  plaintiff,  but  said 
Mahan  persists  in  the  same  and  makes  said 
claim,  as  i>laintiff  is  informed  and  believes,  im- 
der  the  said  alleged  and  pretended  location  of 
the  said  alleged  Bobtail  Lode  claim  above  de- 
scribed as*  co-owner  with,  and  claiming  under 
the  same  right  as,  defendant  Noonan,  as  above 
mentioned,  and  that  said  claim  of  said  Mahan 
casts  a  cloud  upon  plaintiff's  title  to  its  said  por- 
tion of  said  Caledonia  Lode  above  described; 
and  plaintiff,  therefore,  makes  said  Mahan  a 
defendant  in  this  action,  and  a^s  the  same 
Judgment,  decree,  and  relief  against  him  as 
herdnafter  prayed  against  sdd  defendant 
Noonan. 

**  CULOBTT  &  DeCON, 

No  objection  was  taken  in  the  district  court 
to  this  mode  of  amending  the  pleadings.  It 
was  made  the  subject  of  comment  for  t&  first 
time  in  the  Supreme  Court  of  the  Territory 
when  the  case  was  there  on  appeal*  when  it  w  as 
contended  tiiat  the  ameodment  was  irregular 
and  insufficient,  and  left  the  original  complaint 
without  any  allegations  against  the  defendant 
Mahan,  against  whom,  with  the  original  de- 
fendant, the  Judfipnent  was  entered;  and,  there- 
fore, tiiat  the  Juogment  ooold  not  be  sustained 
by  the  pleadings.  That  court  held  the  objec- 
tion to  be  untenable;  and  its  ruling  in  this  re- 
spect is  assigned  as  error. 

Cn  the  trial,  the  plaintiff,  to  establish  its  cor- 
porate existence,  gave  in  evidence  a  copy  of  its 
articles  of  incorporation,  certified  by  the  clerk 
of  the  City  and  County  of  San  Francisco,  the 
place  of  its  principal  business,  under  his  olB- 


dal  seal,  to  be  a  oonect  copy  of  the  origina^on 
file  in  his  oflioe;  to  which  there  was  also  ap- 
pended a  certificate  of  the  Secretary  of  State 
of  California,  under  the  seal  of  the  State,  thai 
it  was  also  a  correct  copy  of  those  on  file  in 
his  office.  By  the  law  of  California,  the  arti- 
cles upon  which  a  certificate  of  incorporation  is 
issued  are  required  to  be  filed  with  the  derk  of 
the  county  in  which  the  principal  business  of 
the  corporation  is  to  be  conducted,  and  a  cer- 
tified copy  with  the  Secretary  of  State.  Civil 
Code,  sec.  296.  The  plaintiff  at  the  same 
time  produced  a  copy  of  the  articles  on  file 
hi  the  office  of  the  Secretary  of  the  Territory, 
certified  by  him  to  be  a  correct  copy,  with 
the  seal  of  the  Territory  annexed.  To  the 
introduction  of  these  certified  copies  it  was 
objected,  generally,  that  they  were  "incom- 
petent, irrelevant  and  immaterial,"  vrithoutany 
specification  of  the  particular  ground  on  which 
they  were  thus  objectionable. 

Ill  the  Supreme  Court  of  the  Territory,  on 
appeal,  it  was  objected  that  the  documents 
were  not  properly  authenticated  as  required  by 
the  Act  of  Congress,  and  that  the  certificates 
were  signed  by  deputy  officers;  but  that  court 
held  th&  the  qpedfic  objection  being  one  which, 
if  taken  below,  might  have  been  obviated  there, 
it  could  not  be  ur^d  on  appeal  under  the  gen- 
eral objection  tat&en;  and,  therefore,  ruled  the 
point  untenable.  This  ruling  is  also  assigned 
as  error. 

Numerous  other  objections  were  taken  by  the 
plaintiffs,  during  the  progress  of  the  trial,  to 
the  introduction  of  evidence  of  acts  of  the  pred- 
ecessors of  the  plaintiff  in  locating  and  devel- 
oping the  Caledonia  Lode,  previous  to  Febru- 
ary 28, 1877.  when  the  right  of  the  Indians  to 
the  Territory  was  extinguished  by  agreement 
with  the  Umted  States.  These  and  objections 
to  the  findings  of  the  court  on  matters  of  fact 
constitute,  in  addition  to  those  mentioned,  the 
burden  of  the  appellant's  complaint.  The 
court  found  for  the  plaintiff,  and  rendered  Judg- 
ment that  it  was  the  owner  and  entitled  to  the 
possession  of  the  ground  in  controversy.  On 
appeal  to  the  Supreme  Court  of  the  Territory, 
the  Judgment  was  affirmed,  and  the  defendants 
have  brought  the  case  to  this  court 

Meura,  Daniel  McLaanrhliii  and  WiUiam 
22.  BUeU,  for  appellants. 

Meun.  T.  L.  Skinner  and  S.  S.  Burdett, 
for  respondent. 

Mr,  JuiHee  Field  deliy«red  tha  opinion  of 
the  court,  as  follows: 

The  exceptions  taken  in  the  district  court 
were  fully  considered  and  answered  by  the  Su- 
preme Court  of  the  Territory  In  a  dear  and  sat- 
isfactory opinion.  The  objections  to  the  sufll- 
ciency  of  the  evidence  to  Justify  the  findings  of 
fact  cannot  be  heard  here;  they  were  matten 
for  consideration  only  in  the  courts  below.  Of 
the  numerous  assignments  of  enor  presented  to 
us,  we  deem  only  three  of  sufficient  importance 
to  reqiiire  special  .consideration.    They  are: 

1.  That  the  Judgment  is  not  sustauied  by  the 
pleadings; 

2.  That  the  articles  of  incorporation  of  the 
plaintiff  were  admitted  in  evidence  without  due 
authentication;  and, 

8.  That  evidence  of  acts  of  the  predecesson 
of  the  plaintifl  in  locating  and  developing  the 
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CalediMiit  Lode  prier  to  the  leUnqiilsbiiieiit  of 
Oe  indieB  tMe  to  the  United  States  was  im- 
ppepeijhr  admitted. 

1.  There  would  be  some  force  in  the  objec- 
tion that  the  Judgment  is  not  sustained  by  the 
pleadings,  if  tiie  amendment  Joining  Mahan  as 
a  codefendant  with  Noonan  could  not  be  read 
as  a  part  of  them.  The  Judgment  ii  against 
him  as  well  as  against  Noonan,  and  there  must 
appear  somewhere  in  the  record  allefintions  by 
which  it  can  be  supported.  It  would  have  been 
the  better  course,  when  the  order  was  entered 
that  Mahan  be  Joined  as  a  codefendant,  for  the 
attorneys  of  the  plaintiff  to  have  had  his  name  at 
once  inserted  in  the  complaint,  with  such  other 
changes  as  to  make  the  allegations  apply  to 
him.  That  such  changes  might  have  been  made 
by  consent  of  parties,  without  the  formality  of 
snspeDdinff  the  trial  and  filing  a  new  com- 
plaint, ana  waiting  for  an  answer  to  it,  there 
can  be  no  doubt;  and  when  thus  made,  the  par- 
ties would  be  estopped  from  any  subsequent  ob- 
jection to  them.  A  provision  of  the  Code  of 
Civil  Procedure  of  Dakota  vests  ample  author- 
ity in  the  court  to  make  changes  of  this  charac- 
ter in  furtherance  of  justice.  Its  language  is: 
"  Tlie  court  mav,  before  or  after  Judgment,  in 
furtherance  of  justice,  and  on  such  terms  as 
may  be  proper,  amend  any  pleadings,  process 
mr  proceedmg,  by  adding  or  striking  out  the 
name  of  any  ptaty;  or  by  correcting  a  mistake 
in  the  name  of  a  party,  or  a  mistake  in  any 
other  respect,  or  by  inserting  other  allegations 
material  to  the  case,  or,  if  the  amendment  does 
not  change  substantially  the  claim  or  defense, 
by  conforming  the  proceeding  or  pleading  to 
the  facts  proved."    Sec  142. 

The  trial  continued  after  the  amendment, 
the  defendant  Mahan  participating  in  all  its  pro- 
ceedings as  if  his  name  had  been  insertea  in 
the  complaint  in  the  most  formal  manner,  and 
he  had  answered  it  specifically.  The  agree- 
ment provided  that  the  amendment  might  be 
made  during  the  pendency  of  the  action,  or  on 
its  conclusion;  and  in  accordance  with  it  the 
amendment  to  the  complaint  filed  with  the 
Judgment  roll  may  properly  be  read  and  treated 
as  part  of  the  pleadings.  If  the  defendant 
Mahan  had  desired  to  file  a  formal  answer  to  the 
«Uegations  of  the  complaint,  he  should  have 
insisted  upon  it  at  the  time.  He  was  probably 
eatisfied  with  the  answer  of  his  codefendant  on 
file,  which  put  in  issue  the  plaintiff's  title  and 
eet  up  all  that  he  could  have  pleaded  for  him- 
eelf .  He  had  on  the  trial  all  the  benefits  of  the 
most  formal  answer,  and  his  connection  with 
the  case  as  a  party  suifldently  appears  from  the 
Amendment  filed. 

2.  The  objection  to  the  introduction  of  the 
articles  of  incorporation  at  the  trial  was  that 
they  were  "immaterial,  irrelevant,  and  incom- 
petent" evidence.  The  specific  oblection  now 
urged,  that  they  were  not  sufflciently  authenti- 
cated to  be  admitted  in  evidence,  and  that  the 
certificates  were  made  by  deputy  ofiScers,  is 
one  which  the  general  oojection  does  not  in- 
clude. Had  it  been  taken  at  the  trial  and 
deemed  tenable,  it  might  have  been  obviated 
by  otiier  proof  of  the  corporate  existence  of 
the  plaintiff  or  by  new  certificates  to  the  arti- 
cles of  incorporation.  The  rule  is  universal, 
that  where  an  objection  is  so  general  as  not  to 
indicate  the  specific  grounds  upon  which  it  is 
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made,  it  is  unavailing  on  appeal,  imleasit  bo  or 
such  a  character  that  Itoodia  not  have  been  ob- 
viated at  the  trial  The  authoritiea  on  this  point 
are  aU  one  way.  Oblectiona  to  the  admission 
of  evidence  mustbe  of  such  a  spedflc  character 
as  to  indicate  distinctiy  the  grounds  ui)on  whidi 
the  party  relies,  so  as  to  give  the  other  side  full 
opportunity  to  obviate  them  at  the  time,  if 
under  any  circumstances  that  can  be  done.     IT, 


8.  The  objection  urged  to  the  admission  of  evi- 
dence of  acts  done  by  the  grantors  of  the  plaint- 
iff in  locating  and  developing  tiie  Caledonia  mine 
previous  to  February  28,  1877,  is  founded  upon 
the  Treaty  between  the  United  States  and  the 
Sioux  Inaians,  concluded  on  the  29th  of  April 

1868,  and  ratified  on  the  16th  of  February, 

1869.  By  the  second  article,  a  district  of  coun- 
try embracing  the  region  known  as  the  Black 
Hills  of  Dakota,  and  which  includes  the  mining 
property  in  controversy,  was  set  apart  as  a 
reservation  for  the  absolute  and  undisturbed 
use  and  occupation  of  those  Indians,  and  such 
other  friendly  tribes  or  individual  Indians  to 
whose  admission,  from  time  to  time,  they  and 
the  United  States  might  consent  And  the 
United  States  stipulated  that  no  person,  except 
those  designated  and  authorized  by  the  Trea^, 
and  such  ofiScers,  agents,  and  emplov§s  of  the 
government  as  might  be  authorized  fo  enter 
upon  Indian  Reservations  in  the  discharge  of 
duties  enjoined  by  law,  should  ever  be  per- 
mitted "to  pass  over,  settle  upon,  or  reside  in 
the  territory"  described,  or  in  such  territory  as 
might  be  aaded  to  the  reservation.  16  Stat,  at 
L.  686. 

In  a  subsequent  agreement  with  the  Indians, 
ratified  bvAct  of  Congress  on  the  28th  of  Feb- 
ruary, 1877,  the  northern  and  western  bound- 
aries of  the  reservation  were  changed,  leaving 
out  the  countoy  of  the  Black  HiUs,  which  was 
relinquished  by  the  Indians  to  the  United  States. 
That  region  was  thus  freed  from  the  prohibi- 
tion a^Eunst  settlement  upon  it,  and  opened  like 
other  public  lands  of  the  United  States  to  ex- 
ploration and  occupation  under  the  mining 
laws.  It  is  contended  that  the  Treaty  operated 
as  an  actual  prohibition  against  all  acts  taken 
by  the  predecessors  of  the  plaintiff  in  the  loca- 
tion and  development  of  their  mine,  until  the 
supplemental  agreement  of  1877,  and  that  no 
support  to  their  title  can  be  derived  from  such 
acts,  and  therefore  that  no  evidence  of  them 
was  admissible. 

Notwithstanding  th«.  piohibition  of  the 
TreaQr,  as  soon  as  it  became  known,  early  in 
1874,  that  tiie  precious  metals  existed  in  the 
Black  Hills,  laige  numbers  of  persons  entered 
upon  the  reservation  and  proceeded  to  appro- 
priate mininggtound,  and  to  work  and  develop 
the  mines.  The  subject  soon  attracted  the  at- 
tention of  the  public  authorities,  and  an  ex- 
ploring expedition,  to  ascertain  and  report  as  to 
the  mming  and  agricultural  resources- of  the 
country,  was  organized  and  sent  out  by  the 
Secretaiy  of  the  Interior  in  1875.  The  report 
of  the  geologist  accompanying  the  expedition, 
made  in  November  of  that  year,  confirmed  the 
existence  of  the  precious  metals  on  the  reserva- 
tion. In  the  meantime,  as  early  as  June,  1875, 
the  Secretary,  under  direction  of  the  President, 
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appointed  a  commlsBioii  to  yisit  the  Sioux  Na- 
tion, with  a  Tiew  to  secure  to  the  citizens  of 
the  United  States  the  rifl^tto  mine  in  the  coun- 
try known  as  the  Black^ills.  Report  of  Com- 
missioner of  Indian  Affairs  for  1875,  pp.  184, 
185.  The  commission  was  unsuccesdul,  but 
the  government  was  determined,  notwithstand- 
ing, to  open  the  minerai  lands  to  development; 
and  by  the  Act  of  August  15.  1876, 19  Stat  at 
L.  17(5,  making  appropriations  for  the  Indian 
service,  it  was  provided  that  thereafter  there 
should  be  no  appropriation  made  for  the  sub- 
sistence of  the  Indians  unless  they  should  first 
agree  to  relinquish  all  right  and  claim  to  so 
much  of  their  permanent  reservation  as  1a^ 
west  of  the  108d  meridian  of  longitude.  This 
was  the  Black  Hills  country.  Negotiations 
were  resumed,  and  a  supplementary  agreement 
was  concluded,  which  was  approved  February 
28,  1877,  relinquishing  that  portion  of  the 
reservation,  and  ceding  it  to  the  United  States. 
19  Stat,  at  L  254. 

While  it  is  true  that,  before  the  new  agree- 
ment, the  prohibition  against  settlement  upon 
the  country  constituting  the  reservation  of  the 
Indians  remained  in  fuU  force,  yet  it  was  evi- 
dent to  all  that  it  would  soon  be  withdrawn  by 
some  arrangement;  that  immediately  after- 
wards Uie  nuneral  lands  would  be  open  to  oc- 
cupation and  development;  and  that  from  that 
time  ndning  claims  taken  up  in  the  Territory 
would  be  respected  and  protected.  With  the 
new  agreement  the  results  anticipated  followed. 
The  presence  of  the  miners  on  the  reservation 
up  to  that  time  was  illegal,  but  from  tiiat  time 
it  was  legaL  Those  then  in  possession  of  min- 
ing claims,  which  had  been  taken  up  and  de- 
yeloped  in  accordance  with  the  rules  of  miners 
in  mining  districts  of  the  country,  were  entitled 
to  protection  in  their  possessory  claims  as 
against  the  intrusion  of  others.  The  effect  of 
the  withdrawal  of  the  district  from  the  reser- 
vation, and  the  consequent  end  of  the  prohlbi- 
tiop«  was  to  leave  the  predecessors  of  the  plaint- 
iff exempt  from  liability  to  be  disturbed  for 
their  unlawful  entry  on  the  land,  and  fiee  to 
take  measures  under  the  minine  laws  for  the 
perfection  of  their  claims.  Evidence  of  what 
nad  been  don^  by  them,  the  location  of  their 
claim,  its  extent,  the  amount  of  work  done  in 
its  devdopment,  was  competent,  not  as  creating 
any  absolute  right  to  the  property,  but  as  show- 
ing tiie  existence  and  condition  of  the  property 
when  their  possession  became  lawful  under  the 
new  agreement  Whether  they  should  be  pro- 
tected in  holding  the  property  afterwards,  de- 
pended upon  their  future  compliance  with  the 
kws,  statutory  and  minhig,  governing  the  pos- 
session and  use  of  mineral  lands  in  Dakota. 
The  rule  laid  down  by  the  Supreme  Court  of 
the  Territory  is,  in  our  Judgment,  the  correct 
one,  which  should  govern  cases  of  this  kind, 
and  that  is  substantiallv  this:  that  where  a  par- 
ty was  in  possession  of  a  mining  claim  on  the 
28th  of  February,  1877,  with  the  requisite  dis- 
covery, with  the  surface  boundaries  sufficiently 
marked,  with  the  notice  of  location  posted,  and 
with  a  disclosed  vein  of  ore,  he  could,  by 
adopting  what  had  been  done,  causing  a  proper 
record  to  be  made,  and  performing  the  amount 
of  labor  or  mating  the  improvements  necessary 
to  hold  the  claim,  date  his  rights  from  that  day; 
and  that  such  location  and  labor  and  improve- 
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manta  woultJl  give  Uim  the  H^ht  of  posscooioD, 
By  thla  rub  substantial  justice  Is  aone  to  all 
partit^B  who  were  cnliiled  to  protection  in  their 
ID] Ding  clahiis  when  ihe  new  agreemenl  took 
effect 

Such  pruoecdings  were  taken  in  tbfs  ease  by 
the  owners  of  the  Culedooia  mine.  Thej  re- 
DcutKl  their  locnition  and  claim,  makitig  a  rec 
ord  of  their  original  claim  and  location  and  of 
the  suppletncnury  oue^  in  the  proper  mining 
records  of  the  dislrict. 

The  case  appears  to  have  been  examined  with 
great  care  in  tlie  Supreme  Court  of  the  Tern- 
tory,  and  every  confiideratioti  d^eo  to  the  posi 
tions  of  the  appellacLa-  and  in  Its  rulinga  we  see 
no  error* 

Judgment  aMmudn 

Tru&copT.    Tf?ati 

James  H.  McEenneyt  Clerk,  Sup*  Oourt,  U.  K 


HARRIS  EAMES,  AppL^ 

WILLIAM  D,  ANDREWS,  et  4i. 

i^m  B.  CL  Retporter*!  o4-  lO-m) 

^^Dritmi-wdl patent*— validity  cf-^proeeu — rwt 
nec^Maary  io  sei  &ut  scientijk  theory  or  prii^ 
ei^tl^—reiftmte,  not  roidfi^  wantofno^eUy  n^r 
jbr  describing  difer^nt  inmtUion—if\ffing§' 
tnent — when  reissue  tf  UPifAtn  statute — ^e^ 
den^c>6— foreign  publication*. 

h  Letters  ptitent  tio.  7341^  and  rolamed  lett«ir« 
pwipnt  Ko*  4372  ooyer  a  proc^ia,  the  clement  of 
nitvelty  In  wblob  consiHtja  in  the  drlirltm  of  a  tube 
tigtitly  itito  the  oarth^  without  removioy  tbeenj-ilci 
u  p¥-  arda,  tij  ser  v<>  iis  ft  w  e  1 1  p  i  U  an  d  attac  h  in  ft  thert=!to 
ft  irmimp^  thereby  putting  iiit4ii  pnictlcHJ  use  the  new 
princij>lo  of  foreing  the  water  in  the  water  beariiiff 
fitnUa  of  the  ea.rtii  Into  a  well  pit,  hf  Uie  use  m 
artlhclui  power  to  create  a  vacuum, 

i.  The  fact  that  the  Hcl^ntiflo  theoiTOT  prtficlplA, 
thi?  applJratlon  of  which  is  KuppoAed  to  €!K>iisUtutr 
the  invention  Bccure^l  by  e&Ld  Jettera  patent,  i£  aot 
feet  oiit  In  either  the  oriirh^al  patent  or  the  reismc 
]r  irumaterlaL 

3,  The  reiflflue  \»  not  rold  for  deflcrlbtM  &  differ- 
ent invention  In  stAting  that  the  tube  la  'Tnwte  «Jr 
tiKbt  thiouffhoLit  iXB  lenglta,"  and  that  the  pftteateft 
attaches  "to  tbe  ti)t>o  by  an  air  tlshfooniieotloii 
any  known  form  of  pump."  An  air  tt^fat  ooiiiie<^ 
Hon  iMsinir   ii:ulLi4f>oi] sable  to   the   operation   of  m 

Inimpt  Itwiia  implieil  In  the  original  spec IRc-fttioo^ 
t  is  also  fttirly  to  be  Implied*  from  the  entire  Ian* 
ffiiiif^e  of  the  orljflnftJ  api5c!flcat1oiit  that  the  tub* 
wna  intended  to  be  air  tiffht  throiiprhout  Ita.  lenj^h. 

4.  There  ia  nothinff  Id  tlnewe  rtdilitioiis  and  ftm<>nd- 
tncntfi  which  either  wa^not  vlrtuaUy  oontaintMi  by 
reiirionable  ImpUcHfloa  in  the  orij^loal  degcriptirm, 
or.  If  new,  amounted  to  more  rhiio  ^jieclflc  and  ei- 
aot  /iircctionflto  flupplement  those  contained  to  th% 
ortKiunL 

&.  With  r^eitnce  to  tbe  penetration  of  rock  in 
con^itruoting  a  w« II,  the  true  raeaiiin;r  of  the  origi- 
nal patent  is  that  the  proc^.'^na  of  urlvUifr  c&nnot  be 
ijfietl  to  overctime  the  ob^tftcle  presented  by  th# 
rock,  but  that  other  wl^e  the  tiibe  mtxy  Vie  4riren  un- 
til it  reaches  the  t> roper  supply  of  water,  and  then 
operate  as  a  driven  welJ.  The  ooJy  effect  of  th^ 
an^eudmontfl  contained  in  the  new  epeotfloatioa 
and  claim  In  to  make  that  Intention  denn  nnd  in 
jpxal  effect  the  originfiJ  and  rei^ued  patents  are 
the  wime. 

6.  This  eourt  holda,  upon  a  review  of  tbeevidenoe 
prt^entc^d,  that  the  neisflued  patent  fl  not  void  for 
want  of  i]fivplry. 

7^  The  evidcnee  presents  a  clear  eiiAe  of  In frinffe> 
mem,  the  patent  not  having  been  micceffifuily 
evaded  by  boring  until  the  water  bearing  ftttvtum 
wrts  rfflched, 

8.  Wb»'re  the  amended  epeclflcation  does  not  en. 
Urire  the  leope  of  the  patent  by  eztendliur  the 
claTni  so  m  to  cover  more  than  wma  embrai^ieil  in  %hm 

1«  V.  s. 


1888. 


Eambs  y.  Amobbwb. 
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Offi|rta>*l«  And  thus  oftutetbe  patent  to  fnolude  antn- 
Tention  not  within  the  original,  the  rlf  tata  of  the 
publlo  are  not  thereby  narrowed,  and  the  oase  is 
wtttiin  the  remedy  intended  by  the  statute. 

9.  Patented  Jnventions  cannot  be  fuperseded  by 
the  mere  introduction  of  a  foreign  puolloation  of 
the  kind,  though  of  prior  date,  unless  the  descrip- 
tion and  drainngs  contain  and  exhibit  a  substan- 
tial representation  of  the  patented  improvement, 
in  such  full,  dear  and  exact  terms  as  to  enable  any 
person  skilled  in  the  art  or  science  to  which  it  ap- 
pertains to  make,  construct  and  practice  the  inven- 
tion to  the  same  nraotlcal  extent  as  they  would  be 
enabled  to  do  if  the  Information  was  derived  fkt>m 
a  prior  patent. 

[Na  190.) 

Argued  Jan,  7,8,1887.    Decided  May  XS,  1887. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Connecticut  Opin- 
ion below,  15  Fed.  Hep.  109.    Affirmed. 

The  history  and  facts  of  the  case  fuUj  ap- 
pear in  the  opinion  of  the  court 

Compare  the  following  case  of  BeedU  y.  Ben- 
mt.pok.  1074. 

Mr.  O.  R.  IiiMrsoll,  for  appellant 

Meeare.  A.  <{•  Keasbey  and  J.  0.  Olaylon, 
forappeOees. 

Mr.  JuiHee  Matthewa  deUvered  the  opin* 
Ion  of  the  court: 

This  is  an  appeal  from  the  decree  of  the  Cir- 
eoit  Court  of  the  United  States  for  the  District 
of  Connecticut  upon  a  bill  in  equity  filed  bj 
the  appdlees  to  restrain  the  alleged  hifringe- 
ment  of  rrissued  letters  patent  No.  4872,  issued 
to  Nelson  W.  Green,  on  May  9,  1871,  for  an 
hnproyed  method  of  constructing  artesian 
welto.  The  oridnal  letters  ratent,  No.  78425, 
were  issued  to  tne  patentee  January  14, 1868. 
The  defenses  relied  on  were  that  the  defend- 
ants did  not  infringe;  that  the  patent  was  void 
for  want  of  noyelty  in  the  invention;  and  that 
the  reissued  patent  was  yoid  because  it  was  not 
for  the  same  inyention  as  that  described  and 
claimed  in  the  original  patent  The  conlro- 
yersy  relates  to  what  is  commonly  known  as 
the  '<diiyen-well  patent" 

As  one  of  the  defenses  is  that  the  reissued 
patent  is  Toid,  as  coyering  more  than  was  de- 
scribed and  claimed  in  the  orighial  patent,  it 
becomes  neoessaiy  to  compare  ue  two,  and  for 
that  purpoee  th^  are  here  printed  in  parallel 
fH>hiinnf^  the  drawings  being  the  same  in  both: 


OBIGINAL. 

By  It  known  that  L 
Helaon  W.  Green.  ^ 
Cortland,  in  the  County 
of  Cortland,  and  State  of 
New  York,  have  invent- 
ed a  new  and  useful  im- 
provement in  the  man- 
ner of  BinJrinff  and  con- 
■truotlnir  aitesian  or 
driven  wells  where  no 
rook  iB  to  be  penetrated, 
and  of  raislnff  water 
therefirom;  and  I  do 
hereby  declare  the  fol- 
lowing to  be  a  fuU,  dear 
and  exact  description  of 
the  same,  reference  be- 
Inff  bad  to  the  nooom- 
panying  drawln  g8,mak. 
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filpae^/leatton  fowiimq 
vartof  Letten  Patera 
JTo.  734X6,  dated  Jonu- 
arv  14. 1808;  Retsme  No. 
iSrii^dMed  May9,  1871. 

BEIB8X7B. 

Be  tt  known  that  I, 
Nelson  W.  Green,  of  Am- 
herst, in  the  County  of 
Hampshire,  and  State 
of  MasBacbusettfl,  have 
invented  a  new  and  im- 
proved method  of  con- 
■tructinfir  artesian  wells; 
and  I  do  hereby  declare 
that  the  following  is  a 
full,  clear  and  exact  de- 
scription of  the  same, 
reference  being  had  to 
the  aocompansring  draw- 
ings, forming  part  of  this 
specifloation. 

My  invention  is  par- 
ticularly    intended  for 


ing  a  part  of  tlils  flpc<2ll]' 
cSAini],  Id  which-- 

I  iif.  1  rff>rw(?utaa  por- 
tion of  tbi«  rod  whkh  is 
driven  or  fort^ed  iototbe 
grcjiimi  to  tono  the 
OjK'nLiigor  hoJfj  for  the 
inflt  i-(  itii:)  of  tlic^  tube  thut 
form?  Ihc  eiu^inv  ^''r  liu- 
in£r  o\  the  wc^U  and  thn 
averiut?  throuith  whtuli 
the  wtiter  \s  nUsed  to  or 
abi  I VM  tbtJ  surfa*»e  of  the 
gn '  11  []  df  AD  d  Fig,  £  tc  pre  - 
aenm  a  portlou  of  the 
tube. 

My  invention  consists 
in  driving  or  forcing  an 
iron  or  a  wooden  rod  with 
a  steel  or  iron  point  into 
the  earth  until  it  is  pro- 
jected to  or  into  the  wa< 
ter.and  then  withdraw- 
ing the  Stiid  rod  and  in- 
serting in  its  place  a  tube 
of  metal  or  wood  to  the 
same  depth,  through 
which  and  from  which 
the  water  may  be  drawn 
by  any  of  the  usual  well 
known  forms  of  ponme. 


the  construction  of  arte, 
sian    wells    in     places     r431 
where  no  rook  Is  to  be     *- 
penetrated. 

The  methods  of  con- 
structing wells  previous 
to  this  invention  were 
what  have  been  known 
as  **sinking**  and  ''bor- 
ing,** in  both  of  which 
the  hole  or  opening  con- 
stituting the  well  was 
produced  by  taking 
away  a  portion  of  the 
earth  or  rock  through 
which  it  was  made. 

This  invention  cons'sta 
in  producing  the  well  by 
driving  or  forcing  down 
an  instrument  into  the 

Sound  until  it  reaches 
e  water,  the  hole  or 
opening  being  thus  made 
by  a  mere  displacement 
of  the  earth,  which  is 
packed  around  the  in- 
strument and  not  re- 
moved upward  from  tlio 
hole,  as  ft  is  in  borlnfr. 

JI^S. 


The  fnstrument  to  bo 
employed  in  produdng 
sucn  a  w«U,  which  to  din* 
Uniriiiah  It  fr^jm  "«iimk^» 
or  **boreel^'  wells  miiy  h^ 
tertue^l  a  **driven"  well, 
tnikf  ba  liny  tbut  J«  ta- 
ptLble  of  ftustatDlnH-  ihii 
blows  c^r  prosfiiifo  iiecs*- 
vary  to  drjfe  It  Into  the 
earth;  but  I  pivfer  to 
employ  a  pftintctl  rod, 
which*  iLf  t<ir  buying  h^^yn 
driven  or  fnrt'ed  down 
uiiUL  It  reaches  the 
water^  1  withdraw  mid 
replE4:^bFa  tube  made 
atr  tight  throuffboiit  Ks 
leiijrth*  eicf^pt  at  or  near 
iffl  lower  end,  wher«  1 
make  oiieninga  or  jn-V' 
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BUTBBMS  OOUBT  Or  TBB  UnITSD  STATBS, 


Oct.  Tbrm  . 


To  enable  othen 
skilled  in  the  art  to  make 
and  use  mj  invention,  I 
will  proceed  to  deBcrloe 
the  same  with  re 
to  the  drawing!. 


The  driyinff  rod  A  I 
construct  of  wood  or 
iron,  or  other  metal,  or 
fASi  of  parts  of  each,  with  a 
■•  '  sharp  point,  b,  of  steeU 
or  otherwise,  to  pene- 
trate the  earth,  and  a 
slif^ht  swell,  a,  a  short 
disfanco  above  the  point, 
to  make  the  hole  suirhtly 
largrer  than  the  general 
diameter  of  the  rod. 
This  rod  I  drive,  bv  a 
falling  weight  or  oUier 
power,  into  the  earth 
until  its  point  passes  suf- 
ficiently far  into  the 
water  to  procure  the  de- 
eired  supply.  [  then 
withdraw  the  rod  and  in- 
sert in  its  place  the  iron 
or  wooden  tube  B,  which 
mny  be  slightly  con- 
tracted at  Its  lower  end 
to  insure  its  easy  passage 
to  its  place.  In  general, 
this  tube  B  1  make  of 
iron,  and  of  a  thickness 
that  will  bear  a  force  ap- 
plied  at  its  upper  ez- 
iromity  sufficient  to 
drive  or  force  it  to  its 
place:  and  where  a  large 
or  continuous  flow  of 
water  is  desired,  I  per- 
forate this  lower  end  of 
the  tube  to  admit  the 
water-  more  freely  to 
the  Inside. 

The  perforations  c  may 
be  about  one  half  of  an 
inch  in  diameter,  less  or 
more,  and  from  one  to 
one  and  a  half  inches 
apart;  and  the  perfora- 
tions may  extend  from 
the  bottom  of  the  tube 
upward,  from  one  to 
two  feet  The  diameter 
of  the  tnbe,  should  be 
somewhat  smaller  than 
f  4A1  ^®  diameter  of  the  swell 
■•  ^  a  on  the  drill  end  of  the 
driving  rod  A. 

In  localities  where  the 
water  is  near  the  sur- 
face of  the  ground,  and 
the  well  is  for  tempo- 
rary use  only,  as  in  the 
case  of  a  moving  army, 
or  for  temporary  camps, 
lighter  and  thinner  ma- 
terial than  iron  may  be 
used  for  making  the 
tubes— as  for  instance, 
line,    tin,    copper,     or 
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fotattons  fortfaeadmls- 
•ion  of  water,  and 
through  and  from  which 
the  water  may  be  drawn 
by  any  well  known  or 
fuftaofe  form  of  pump. 

In  certain  soils  the  use 
of  a  rod  preparatory  to 
the  insertion  of  a  tubels 
unnecessary,  as  the  tube 
it£elf  through  which  the 
water  Is  to  be  drawn, 
may  be  the  instrument 
which  produces  the  well, 
by  the  act  of  driving  it 
into  the  ground  to  the 
requisite  depth. 

To  enable  others  to 
make  and  use  my  inven- 
tion, I  will  proceed  to 
describe  it  with  refer- 
ence to  the  drawings 
In  which— 

figure  1  represents  a 
portion  of  the  pointed 
rod  above  mentioned, 
and  Fig.  2  a  portion  of 
the  tube  which  forms  the 
easing  or  lining  of  the 
well. 

The  driving  rod  A  I 
oihstruot  of  wood  oriron 
or  othermetai,or  of  parts 
of  each,  with  a  sharp 
point,  h,  of  steel  or  other- 
wise, to  penetrate  the 
earth,  and  a  slight  swell, 
a,  a  short  distance  above 
the  point,  te  make  the 
hole  sligbtiy  larger  than 
the  general  diameter  of 
the  rod.  This  rod  I  drive, 
by  a  falling  weight  or 
other  power,   "   ' 


earth 


^ Into   the 

until  its  point 
passes  sufficiently  far 
into  the  water  to  pro- 
cure the  desired  supply. 
I  then  withdraw  the  rod 
and  insert  in  its  place 
the  air  tight  iron  or 
wooden  tube  B,  which 
may  be  slightly  con- 
tracted at  its  lower  end 
to  insure  its  easy  pas- 
sage to  its  place.  In  gen 
eial,  this  tube  B  I  make 
of  iron,  and  of  a  thick- 
ness that  will  bear  a 
force  applied  at  its 
upper  extremity  suffi- 
cfent  to  drive  or  force  it 
to  it«  plaoe;  and  where  a 
large  or  continuous  flow 
of  water  is  desired  I  per- 
forate this  tube  near  its 
lower  end  tn  admit  the 
water  more  freely  to  the 
iuRide. 

The  perforations  o  may 
be  about  one  half  of  an 
Inch  in  diameter,  less  or 
more,  and  from  one  to 
one  and  a  half  Inches 
apart;  and  the  perfora- 
tions may  extend,  from 
the  bottom  of  the  tube 
upward,  from  one  to  two 
feet  The  diameter  of 
the  tube  should  be  some- 
what smaller  than  the 
diameter  of  the  swell  a 
on  the  drill  end  of  the 
driving  rod  A. 

In  localities  where  the 
water  is  near  the  surface 
of  the  ground,  and  the 
well  is  for  temporary 
use  only,  as  in  the  case 
of  a  moving  army  or  for 
temporaxT  camps,  light- 
er and  thinner  materials 
than  iron  may  be  used 
for  making  the  tubes— 
as,  for  instance,  lino,  tin. 
oopper,  or  sheet  metal 


sheet  netal  of  _ 
kind,  or  even  wood  may 
be  used.  The  rod  may 
bo  of  any  suitable  and 
praotlcal  Stan  that  can  be 
readily  driven  or  forced 
into  tiie  ground,  and 
may  be  from  one  to 
three-inches  ip  diameter. 
Any  suitable ,  well 
known  pump  may  be  ap- 
plied to  raise  the  water 
up  through  the  tube  to 
the  surfioe  or  above  It 


lam  aware  of  James 
Buggett*s  jpatent  of 
Maroh  29,  iSS;  and  I 
dlHolalm  all  scoured  to 
him  therein. 

Having  thus  fuUy  de- 
scribed my  invention, 
what  I  claim  and  desire 
to  secure  by  letters 
patent  is— 

The  herein  described 
process  of  sinking  wells 
where  no  rook  is  to  be 
penetrated,  via.:  by  driv- 
ing or  fordiig  down  a 
rod  to  and  into  the  water 
under  ground  and  with- 
drawing it  and  inserting 
a  tube  in  its  place  to 
draw  the  water  through, 
substantially  as  herein 
described. 


otiier    of  other  kfaid,  or  even 


wood,  may  be  used. 

The  rod  may  be  of  any 
suitable  and  practical 
Stan  that  can  be  readily 
driven  orf oroed  into  the 
ground,  and  may  be 
from  one  to  three  inches 
In  diameter. 

I  n  some  cases  the  water 
will  flow  out  from  the 
top  of  the  tut>c  without 
the  aid  of  a  pump.  In 
other  cases  the  nla  of  a 


pump  to  draw  the  water 
from  the  well  may  bo 
necessary.  In  the  lat- 
ter cases  I  attaoh  to  the 
tube,  by  an  air  tight  con- 
nection, any .  known 
formof  pumpi. 


What  lolaim  as  my  in- 
vention, and  desire  to 
secure  by  letten  patent 
la- 


Hie    process  of 

structing  wells  by  driv- 
ing or  f ordnjr  an  instru- 
ment into  the  ground 
until  it  is  projected  into 
the  water  without  re- 
moving the  earth  up- 
ward, as  it  is  in  boring, 
substantially  as  herein 
described. 


The  attempts  judicfaHy  to  enforce  the  rights 
claimed  under  this  patent  have  met  with"  de- 
termined resistance,  and  given  rise  to  extensive 
litigation,  in  the  course  of  which  the  original 
and  reissued  patents  have  been  subjected  to 
great  ^prutiny  and  criticism.    The  first  re- 

gjrted  case  is  that  of  AndretM  v.  Carman,  13 
latchf.  807,  decided  by  Judge  Benedict  in 
1876.  That  has  been  followed  by  Andretcs  v. 
Wright,  before  Judges  Dillon  and  Nelson,  13 
Off.  Gaz.  969;  Bine  v.  Wahl,  before  Judoe 
Grcsham;  Andretcs  v.  Oraes,  before  Mr.  Justif§ 
Blatchford,  then  circuit  Judge,  19  Blatchf.  284; 
OreenY,  French,  before  Judge  Nixon,  11  Fed. 
Rep.  691;  Andrewe  v.  Oreegan,  before  Judge 
Wheeler,  19  Blatchf.  118;  Andrewe  v.  Long,  bo- 
fore  Judge  McCrary,  2  McCrary,  677;  the  piee- 
ent  case  before  Judge  Shipman,  16  Fed.  Kep. 
109;  and  Andrews  v.  Cone,  and  Andrews  ▼. 
Hovey  heard  before  JM?«9  Love,  Shiras,  and 
Nelson,  6  McCrary,  181.  The  case  of  Hine  v. 
Wdhl  was  argued  in  this  court  on  appeal  at 
October  Term,  1882,  the  decree  below  being 
affirmed  by  a  divided  court.  The  patent  has 
been  sustained  against  all  defenses  made  in  the 
cases  just  mentioned,  except  in  those  of  Ai^ 
drews  v.  Cone,  and  AnarmM  y.  ffoveif,  6 
McCrary,  181,  which  are  now  pending  on  ap- 
peal in  this  court. 

The  extent  of  this  litigation  attests  at  least 
the  utility  of  the  process  supposed  to  be  de- 
scribed in  the  patent,  as  it  shows  and  measures 
the  extent  of  the  public  demand  for  its  use. 
This  is  further  shown  by  the  statement  of  one 
of  the  complainants  in  the  present  cauae  when 
examined  as  a  witness,  who  says  that  large 
numbers  of  welis  constructed  according  to  the 
process  described  in  the  patent  are  in  use  in  the 
l^ew  England  States,  New  York,  Pennsyl- 
vania, ana  moat  of  the  Western  States,  as  well 
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«•  in  New  Jersey,  and  probabljr  in  every  State 
In  (he  Union;  and  that  irom  estimates  made  by 
agents,  well  drivers,  and  others  having  an  op- 
portunity of  knowledge  in  the  matter,  it  is  he- 
Sieved  tliat  the  number  of  driven  wells  through- 
out the  United  States  is  somewhere  between 
Ave  hundred  thousand  and  a  million. 

The  wells  in  general  use  prior  to  the  date  of 
this  patent  were  of  two  kmds:  1,  the  open, 
common,  du^  well,  usually  walled  or  boarded 
or  otherwise  lined,  from  which  the  water  which 
collected  in  the  well  was  usually  lifted  by 
means  of  a  bucket  and  windlass,  or  by  a  pump: 
and  2,  artesian  wells,  bored  frequently  to  a 
great  depth  by  means  of  drills,  chisels,  augers, 
and  other  sudi  tools,  whereby  the  opening  was 
made  into  the  earth  to  the  water  supply.  In 
both  kinds  the  process  used  was  to  make  an  ex- 
cavation, removing  the  material  through  the 
opening.  It  was  usual  in  making  artesian 
bored  wells  to  drive  down  a  wooden  or  iron 
pipe,  open  at  both  ends,  having  a  sharp  edge 
around  the  circumference  pf  its  lower  extrem- 
ity, the  earth  being  taken  out  from  within  it. 
Ab  the  driving  proceeds,  and  after  it  reaches 
the  rock,  chisels,  driUs,  and  other  tools  are 
used  to  disintegrate  the  rock,  which  is  taken  to 
the  surface  through  the  tube  so  driven.  In  the 
latter  case,  the  tube  is  inserted  into  the  hole 
bored  for  the  purpose  of  preventing  the  caving 
in  of  the  sides  of  the  opening.  Through  that 
tube  the  water  is  drawn,  if  necessary,  by  a 
pump,  or  otherwise  flows  In  consequence  of 
pressure  from  the  head. 

The  manner  in  which  the  water  is  obtained 
and  supplied,  by  means  of  these  two  descrip- 
tions of  wells,  is  thus  stated,  as  we  suppose  cor- 
rectly, by  an  expert  witness  in  this  case.  He 
says: 

"Water  is  supplied  to  open  dug  weUs  only 
by  the  force  of  gravity,  and  when  the  water  is 
pumped  from  them  bv  the  ordinary  suction 
pump,  the  pressure  of  the  atmosphere  is  the 
same  on  the  surface  of  the  water  in  the  well  as 
it  is  upon  the  water  in  the  earth  surrounding 
it;  and  the  result  is  that  the  water  in  the  weS 
itself,  being  in  free  space,  is  more  readily  forced 
by  the  pressure  of  the  atmosphere  into  the  suc- 
tion pipe  of  the  pump  than  the  surrounding 
water,  which  is  retarded  by  friction  through 
the  earth;  and  in  consequence  the  continued 
operation  of  the  pump  soon  exhausts  the  water 
in  the  well,  which  supply  can  only  be  replen- 
ished by  the  action  of  gravity,  the  pressure  of 
the  atmosphere  to  retard  its  flow  into  the  wdl 
being  equal  to  and  counterbalancing  the  press- 
ure exerted  by  the  atmosphere  upon  the  siuf  aoe 
of  the  water  m  the  earth;  and  the  operation  of 
the  pump  has  no  effect  upon  the  water  in  the 
surrounding  earth  to  force  it  into  the  wdl; 
hence,  the  supply  to  the  open  dug  well  is  due 
to  and  produced  only  by  the  action  of  mvity. 

*'In  the  artesian  well  the  same  princi^es  flov- 
em  in  regard  to  the  means  of  supply,  wnoi 
they  are  not   flowing   wells,  but  in   conae- 

auence  of  such  wells  being  usually  inserted 
own  into  rock  or  like  substance  until  tbey 
meet  with  open  fissures  in  the  rock,  throu^ 
which  water  flows  more  freely  and  readily  than 
it  does  through  ordinary  compacted  earth,  sand, 
etc.,  which  lorm  the  waterbearing  strata  above 
the  rock,  a  much  larger  quanti^  of  water  is 
obtained  therefrom  in  pro];)ortion  to  their  diame- 
122  U.  S. 


ter  than  is  usually  obtained  from  the  dug  well, 
unless  as  in  some  cases,  the  dug  weUs  are  car- 
ried down  into  a  rock  stratum  and  strike  a 
similar  seam  in  the  rock.  When  artesian  wells 
are  flowing  wells,  the  generally  received  opin- 
ion is  that  their  supply  of  water  comes  from  a 
water  bearing  stratum  lying  beneath  a  stratum 
practically  impervious  to  water,  but  which 
lower  stratum  extends  beyond  and  crops  out  at 
the  surface  of  the  earth  at  a  greater  or  less  dis- 
tance from  the  well  itself  (often  many  miles 
away),  and  at  a  considerably  higher  elevation 
than  the  surface  of  the  earth  at  l£e  well." 

The  same  witness  describes  the  invention, 
which  he  supposes  to  be  embodied  in  the  driven 
well  and  covered  by  the  patent  in  suit,  as  fol- 
lows: 

''I  understand  the  invention  to  be  founded 
upon  the  discovery  by  CoL  Green,  that  if  a  pipe 
which  is  air  tight  throughout  its  length,  except 
at  its  upper  end  and  at  or  near  its  lower  end, 
where  are  openings  for  the  admission  of  water, 
be  inserted  into  the  earth,  down  and  into  a 
water  bearing  stratum,  the  pipe  within  the 
water  bearing  stratum  being  surrounded  and  in 
close  contact  with  the  earth,  and  having  a  pump 
of  any  ordinary  construction  attachedby  an  air 
tight  connection  to  its  upper  end,  thus  forming 
a  well,  air  tight  from  its  upper  end,  into  ana 
below  the  surface  of  the  water  in  the  earth, 
that  upon  operating  the  pump  so  attached  and 
removing  the  pressure  of  the  atmosphere  from 
the  well,  the  pressure  of  the  atmosphere  through 
the  earth  upon  the  surface  of  the  water  within 
the  earth  would  force  the  water  into  the  body 
of  the  well  with  a  velocity  due  to  the  pressure 
of  the  atmosphere,  and  that  the  supply  of  the 
water  to  the  well  directly  from  Uie  earth  sur- 
rounding it  would  be  continuous  and  lasting,  so 
Ions'  as  water  was  contained  in  the  stratum  of 
eartn  with  which  the  lower  end  of  the  pipe  was 
in  communication,  and  that  the  water  contained 
in  that  stratum  could  be  made  directly  tributary 
to  the  well  without  regard  to  the  distance  to 
which  said  water  beanng  stratum  might  ex- 
tend. In  other  words,  that  unlike  the  pre- 
viously known  open  wells,  either  dug  or  bored, 
into  which  the  water  from  ibe  surrounding  earth 
was  forced  by  the  action  of  gravity  alone,  he 
could  control  the  delivery  of  water  to  a  well  by 
this  pressure  of  the  atmosphere,  which  he  dis- 
covered acted  as  effectually,  through  the  earth, 
to  force  water  from  the  earth  into  a  well  from 
which  the  pressure  of  the  atmosphere  had  been 
removed,  as  if  no  earth  existed  above  the  sur- 
face of  the  water. 

''To  utilize  this  discovery  ke  proposed  a 
method  of  making  a  well  by  simply  driving  a 
tube  down  through  the  earth  into  awater  bear- 
ing stratum,  by  which  means  he  secured  a  close 
contact  ci  the  lower  end  of  his  tube  with  the 
earth  of  the  water  bearing  stratum." 

The  differences  between  the  wells  previously 
in  common  use  and  the  driven  wells  are  stated 
by  tiie  same  witness  as  follows: 

"The  distinguishing  characteristics  of  a 
driven  well,  as  it  differs  from  the  dug  well,  is 
that  when  the  pressure  is  relieved  from  the  in- 
terior of  the  tube  which  itself  forms  the  body 
of  the  weU,  not  only  does  the  force  of  gravity 
act  to  supply  it  with  water  directly  from  the 
earth,  but  there  being  no  intervening  body  of 
water  between  the  wall  of  the  well  itself  and 
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the  earth  fuiroondiDg  it,  upon  which  the  atmoB- 
phere  can  act  directly  and  with  greater  effect  to 
force  it  into  the  well  (as  it  can  and  does  m  the 
open  wdl),  the  water  is  supplied  directly  to  it 
from  the  earth  surrounding  it  in  a  direct  in- 
verse ratio  to  its  distance  from  the  well,  and  the 
friction  of  the  water  through  the  earth  being 
directly  as  the  square  of  its  velocity,  as  the  dis- 
tance from  the  well  increases  the  water  moves 
very  much  slower  than  it  does  immediately  next 
to  the  well  itself;  but  the  area  of  the  source  of 
supply  being  increased  exactly  in  the  ratio  of 
the  square  (u  its  distance  from  the  well,  and 
the  f  nction  being  increased  exactly  as  the  square 
of  the  velocity  (in  any  given  stratum),  the  one  ex- 
actly counterbalancing  the  other,  it  follows  that, 
from  natural  laws,  the  surface  of  the  water  in 
the  earth  surrounding  the  well  is  and  must  be 
maintained  practically  at  a  given  level;  where- 
as, in  the  open  well,  supplied  by  gravity  only, 
the  water  in  the  earth  inclines  from  the  natural 
surface  of  the  stratum  in  the  earth  to  the  bot- 
tom of  the  well,  the  angle  of  that  decline  de- 
creasing as  the  supply  is  taken  from  the  well, 
and,  unless  pumping  is  stopped  and  time  al- 
lowed for  a  resupply,  the  lowering  of  the  water 
in  the  earth  extends  to  a  continually  increasing 
distance  and  a  lon^r  time  is  required  to  obtain 
the  original  (juantity  in  the  well,  while  the  sup- 
ply to  Uie  driven  well  is  continuous  and  steady 
and  practically  inexhaustible,  the  supply  in  a 
given  time  bemg  proportioned  in  any  given  soil 
to  the  size  of  the  pipe  forming  the  well,  having 
openings  proportionate  to  its  size,  different  wells 
varying  in  the  supply  according  to  the  nature 
of  the  soil  in  which*they  are  inserted,  but  re- 
maining virtually  constant  at  all  times  in  the 
same  sou.  It  is  not  daimed,  nor  is  it  a  fact, 
that  water  can  be  pumped  from  a  driven  weU, 
in  any  given  stratum,  with  neater  ease  than 
from  an  open  wdl  sunk  Into  the  same  stratum; 
but  the  great  advantages  are  that  a  much  larger 
and  moreextended  supply  of  water  is  controlled, 
and,  in  consequence  of  the  passage  of  the  water 
through  the  earth,  under  the  pressure  of  the 
atmosphere,  a  constant  filtration  is  secured, 
thus  securing  both  a  greater  supply  and  better 
water.  AnoT where  Itfge  and  continuous  sup- 
plies are  obtained  by  unintermitted  pumping, 
for  days  and  weeks  at  a  time,  experience  has 
shown  that  the  ouantity  of  water  has  gradually 
but  perceptibly  improved,  as  in  the  case  of  the 
wells  at  Bellvflle,  heretofore  mentioned,  where 
an  amount  of  water  is  emptied  largely  exceed- 
ing the  rainfall  upon  the  entire  territory  not 
shut  out  from  the  valley  by  outcropping 
rocks  on  three  aides  and  open  to  salt  water  upon 
the  fourth,  and  no  practical  diminution  of  the 
height  of  the  water  is  observed. 

"  One  peculiar  characteristic  of  a  driven  well, 
as  distinguished  from  the  bored  artesian  well,  is 
that  the  driven  well  is  for  use  in  soil  where  no 
rock  is  to  be  penetrated,  and  where  the  pressure 
of  the  atmosphere  is  free  to  act  upon  the  sur- 
face of  the  water  in  the  earth  surrounding  it; 
while  the  artesian  well  is  usually,  if  not  al- 
ways, bored  into  a  rock  stratum,  and  is  sup- 
plied with  water  through  fissures  in  the  rock  in- 
stead of  through  the  earth  itself  surrounding 
the  entrance  or  opening  to  the  well." 

In  describing  the  mode  of  constructing  a 
driven  well  under  the  patent,  the  same  witness 
states  that  the  pipes  in  general  use,  which  are 
10«8 


driven  into  the  ground,  have  openings  for  the 
admission  of  water  into  them  near  the  lower 
end,  usually  extending  up  around  the  sides  of 
the  pipe  from  fifteen  Inches,  sometimes  up  to 
several  feet  These  holes  are  about  three 
ei^ths  of  an  inch  square,  over  which  upon 
raised  rin^  is  placed  a  screen  of  perforated 
brass,  havmg  openings  of  a  size  giving  from 
one  hundred  and  fifty  to  three  hundred  to  the 
square  inch.  VThen  the  pump  is  first  implied 
to  such  a  pipe,  a  small  amount  of  mud  or  sand 
is  at  first  usuidly  brought  up,  coming  from  a 
greater  or  less  dustancc  from  the  outside  of  the 
tube,  but  not  leaving  an  open  space  around  the 
perforations,  as  these  are  not  large  enough  to 
admit  of  but  the  smaller  particles  near  the  tube. 
It  leaves  interstices  between  the  coarser  parti- 
cles in  it,  and  through  which  the  water  flows, 
and  which  are  constantly  fi lied  with  water.  The 
swell  on  the  point  of  a  driven  well  tube,  shown 
in  the  drawing  and  marked  a,  is  made  larger 
in  diameter  than  the  tube  itself,  or  the  coupling 
to  the  tube,  for  the  reason,  as  stated,  that  there 
is  a  certain  elasticity  in  tbe  soil,  which,  after 
drivine  a  certain  sized  instrument  into  it,  causes  [ 53) 
the  hole  to  contract  after  the  point  passes;  and 
it  was  thus  found  necessary  to  make  liie  point 
somewhat  larger  than  even  the  couplings  of  the 
pipe,  for  the  purpose  of  partially  relieving  the 
pipe  and  coupling  from  th*  great  friction  re- 
sulting from  their  passage  through  the  hole 
thus  contracted.  After  reaching  a  water  bear- 
ing stratum  of  the  earth,  the  earth  at  once  set- 
tles around  the  point  and  tube,  even  more 
rapidly  and  effectually  than  it  does  above  the 
water  stratum,  and  the  hole  made  by  drivine 
an  instrument  into  a  water  bearing  stratum  ana 
withdrawing  it  will  remain  Intact  but  a  very 
short  time,  unless  that  stratum  is  composed  of 
gravel  and  similar  substances,  thus  leaving  the 
entrance  to  the  pipe  in  dose  contact  with  the 
earth  and  effectually  protecting  the  entrance 
from  the  admission  of  air  or  free  water  stand- 
ing between  the  pipe  and  the  earth  surroimd- 
Ing  it.  The  effect,  therefore,  of  this  feature  of 
the  tube  is  more  effectually  to  make  air  tight 
thepolnt  or  lower  part  of  the  tube. 

The  sdentific.  theory  stated  by  the  exi)ert 
witness  on  behalf  of  the  complainants,  as  an 
explanation  of  the  prindple  according  to  which 
the  patented  process  operates  in  furnishing  a 
supply  of  water  4)y  means  of  a  driven  well,  ia 
not  contradicted  or  qualified  by  any  opposing 
testimony,  and,  so  far  as  we  can  know,  is  not 
inconsistent  with  accepted  sdentific  knowledge. 
The  general  introduction  and  use  of  driven 
wells  since  the  date  of  the  patent,  both  in 
in  this  country  and  abroad,  strongly  corrobo- 
rates the  supposition  that  their  construction 
and  operation  is  based  upon  the  application  of 
some  natural  force  not  previously  known  or 
used.  It  appears  from  the  evioence  in  this 
cause  that  the  process  of  making  driven  wdla 
was  subjected  to  experimental  tests  by  the  best 
authorities  in  England,  and  found  so  success- 
ful that  it  was  used  to  great  advantage  in  the 
supply  of  water  to  British  troops  in  the  Abys- 
sinian expe^tion  under  Gencatd  Napier,  in 
1867. 

In  view  of  these  premises,  Jtidgs  Benedict, 
in  Andrew  v.  Carman.  18  Blstchf .  807,  con- 
strued the  patent  in  suit  according  to  the  fol- 
lowing extracts  from  his  opinion  In  that  case: 
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«« The  difference  between  the  new  prooesB  un- 
der oonsidenition  and  the  old  is  that  the  preMk 
{[54]  ore  of  the  atmosphere,  which,  in  the  orcnnaiy 
well,  operates  at  the  sides  and  bottom  of  the 
well  pit  to  maintain  an  equally  distributed  at- 
mospnerie  piessure  upon  the  water,  wherebv 
the  now  of  water  into  the  well  is  made  depend- 
ent upon  the  force  of  grayitj,  in  the  new  proc- 
ess is  removed  from  within  the  well  pit,  and 
ceases  there  to  operate  against  the  inward  flow 
of  water,  so  that  the  pressure  of  the  atmosphere 
operates  with  its  full  power  to  force  the  water 
In  the  earth  fhnn  the  earth  into  the  well  pit, 
and  without  anr  opposition  caused  by  meet^ 
Ing,  In  its  flow,  the  pressure  of  the  atmosphere 
at  the  sides  or  bottom  of  the  pit  This  process 
Involves  a  new  idea,  which  was  imt  to  practical 
use  when  the  method  was  devised  of  fitting 
tightly  in  the  earth,  by  the  act  of  driving  with- 
out removing  the  earth  upwards,  a  tube,  open 
at  both  ends,  but  otherwise  air  tight,  and  ex- 
tendiiig  down  to  a  water  bearing  stratum,  to 
which  is  attached  a  pump,  a  vacuum  in  the 
well  pit,  and  at  the  same  time  In  the  water 
bearine  stratum  of  the  earth,  being  necessarily 
created  by  the  operation  of  a  pump  attached  to 

a  pipe  so  driven." 

•  •  •  •  • 

"  The  novelty  of  the  process  under  consider- 
ation does  not  lie  in  a  mechanical  device  for 
sinking  the  shaft  or  raising  the  water  to  the 
surface,  but  in  the  method  whereby  water,  by 
the  use  of  artificial  power,  is  made  to  move 
with  increased  rapidity  from  the  earth  into  the 
shaft,  whence  it  results  that  a  tube  but  a  few 
inches  in  diameter,  driven  down  tightly  to  a 
water  bearing  stratum  of  the  earth,  affords  an 
abundant  supply  of  water  to  a  pump  attached 
thereto,  and  constitutes  a  practical  and  produc- 
tive well.  Such  an  invention  is  without  the 
field  of  mechanical  contrivance.  It  consists  In 
the  new  application  of  a  power  of  nature,  by 
which  new  application  a  new  and  useful  result 
is  attained.  Tniere  Is  no  new  product,  but  an 
old  product— water— is  obtained  from  the  earth 
in  a  new  and  advantageous  manner." 

•  •  •  •  • 

*'  In  the  specification  we  find  stated  more 
clearly  the  distinguishing  feature  of  the  proc- 
ess, wherein  it  dmers  from  any  process  before 
adopted  for  procuring  a  supply  of  water  from 
the  earth;  for  the  specification  says  that  an  in- 
^551  strument  is  to  be  driven  into  the  ground  until  It 
fsaohes  water,  having  the  earth  tightlv  packed 
around  it  It  is  by  means  of  this  packing  of  the 
earth  tightly  around  the  tube  that  the  force  devel- 
oped by  the  creating  of  the  vacuum  in  the  well 
pit  is  Inought  to  b€»r  directiy  upon  the  water 
lying  in  the  water  bearing  stratum,  to  force  it 
Into  the  well  pit;  and  tMB  driven  tube  forms 
the  well  pit  of  the  new  invention,  for.  as  stated, 
it  is  to  be  a  tube  made  air  tight  throughout  its 
length,  except  at  its  lower  end,  where  are  to  be 
penorations  for  the  admission  of  water,  and 
through  and  from  which  the  water  may  be 
drawn  by  a  pump.  The  specification  also  men- 
tions the  vacuum,  and  points  out  where  It  is  to 
be  created,  for  a  vacuum  must  of  necessity  be 
formed  in  the  well  pit  and  in  the  water  bearing 
tftratum,  l^  operating  a  pump  attached  tosu<£ 
•  tube,  so  driven  into  the  earth." 

•  •  •  •  • 

"  I  therefore  understand  this  i>atent  to  be  a 
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patent  for  a  process,  and  that  the  dement  of 
novelty  In  this  process  consists  in  the  driving 
of  a  tune  tfghtiy  into  the  earth,  without  remov- 
ing the  earth  upwards,  to  serve  as  a  well  pit, 
and  attaching  thereto  a  pump,  which  procea 

Euts  to  pracdcal  use  the  new  principle  of  f oro- 
igthe  water  in  the  water  beuing  strata  of  the 
earth  from  the  earth  into  a  well  pit,  by  the  use 
of  artificial  power  applied  to  create  a  vacuum, 
in  the  manner  described." 

Assuming  this  construction  of  the  patant  to 
be  correct,  it  Is,  however,|now  contended  on 
behalf  of  the  appellant  that  the  reissue  is  void 
because  the  invention  described  In  it  is  not  con* 
tained  in  the  original  patent. 

It  Is  to  be  observed  that  the  scientific  theory 
and  principle,  the  application  of  which  is  sup- 
posed to  constitote  the  invention  of  CoL  Green, 
are  not  set  forth  either  in  the  original  or  reis- 
sued patents .  This  feature  was  commented 
upon  by  Mr,  Jwiiee  Blatchf ord  tn  Andrew  v. 
Qross.li  Blatohf .  294,  806,  asfoUows:  "  It  may 
be  that  the  inventor  did  not  know  what  ttie 
scientific  principle  was,  or  that,  knowing  it,  ho 
omitted,  nx>m  accident  or  design,  to  set  it  forth. 
That  does  not  vitiate  the  patent.  He  sets  forth 
the  process  or  mode  of  operation  which  ends  in 
the  result,  and  the  means  for  working  out  the 
process  or  mode  of  operation.  The  principle  re- 
ferred to  isonly  the  why  and  the  wherefore..  That 
is  not  required  to  be  set  forth.  Under  section 
26  of  the  Act  of  July  8. 1870,  16  Stat,  at  L.  201, 
under  which  this  rdssue  was  granted,  the  speci- 
fication contains  a  description  of  the  invention 
and  of  the  manner  and  process  of  making,  con- 
structing, compounding  and  usins  it,"  in  such 
terms  as  to  enable  any  person  skilled  in  the  art 
to  which  it  appertains  to  make,  construct,  com- 
pound, and  use  it;  and,  even  regarding  the  case 
as  one  of  a  machine*  the  specification  explains 
the  principle  of  the  machine,  within  the  mean- 
ing of  that  section,  although  the  scientific  or 
physical  principle  on  whidi  the  process  acts 
when  the  pump  is  used  with  the  air  tight  tobe, 
is  not  explained.  An  inventor  may  be  ignor- 
ant of  the  scientific  principle,  or  he  may  tnink 
he  knows  it  and  yet  be  uncertain,  or  he  may  be 
confident  as  to  what  it  is  and  others  may  think 
differently.  All  this  is  inmiaterial,  if  bv  the 
specification  the  thing  to  be  done  is  so  set  forth 
that  it  can  be  reproduced." 

The  particulars  relied  on  to  establish  the  prop- 
osition that  the  reissued  patent  describes  a 
different  invention  from  that  contained  hi  the 
original  are  as  foUows:  1.  It  Is  said  that  It  is 
essential  to  the  success  of  the  process  that  the 
end  of  the  tube  should  form  an  airtight  connec- 
tion with  the  surrounding  earth ;  that  the  tube 
itself  should  be  air  tight,  and  attached  to  a  pump 
with  an  air  tight  connection;  which  elements 
are  set  out  in  tne  reissued  patent,  and  are  not 
contained  in  the  original. 

Upon  this  point,  speakinff  of  the  original  pat- 
ent. Judge  Shiras,  in  the  Cucuit  Court  for  the 
Southern  District  of  Iowa,  in  Andrewt  v.  Hotey, 
6  McCrary,  195,  said:  "He  describes  a  driving 
rod,  having  a  swell  thereon,  which  is  to  be  driv- 
en into  the  ground  and  then  withdrawn,  and 
a  tube  of  a  diameter  somewhat  smaller  than  the 
diameter  of  the  swell  of  the  drill  rod  is  to  be  in- 
serted in  the  hole  thus  made.  In  no  part  of 
the  description  is  it  said,  either  expressly  or  by 
fair  implication,  that  the  tube,  when  inserted, 
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must  fit  80  closely  into  the  opening  made  by  the 
rod  that  no  air  can  pass  down  on  Qie  outside  of 
the  tube  to  the  water;  nor  is  it  stated  that  the 
pump  must  be  attached  by  an  air  tight  oonneo- 
tton  to  the  top  of  the  tube.  A  person  can  fol- 
low with  exactDess  all  the  instructions  therein 
given,  and  yet  it  would  not  necessarily  foUow 
Uiat  he  had  excluded  the  air  from  the  lining  of 
the  well,  or  from  the  water  bearing  stratum  at 
the  place  where  thd  tube  penetrated  the  same. 
In  other  words,  Uie  description  of  the  means  to 
be  employed,  as  set  forth  in  these  specifications, 
does  not  show  that  one  of  the  results  arrived  at 
is  to  render  the  lining  of  the  well  air  tight,  and 
to  have  attached  thereto  a  pump  by  an  air 
tight  connection.  The  description  of  the  means 
to  be  employed  can  be  carried  out  in  practice 
without  making  an  air  tight  lining  or  tube,  and 
hence  without  f  orminga  vacuum  around  the  bot- 
tom of  the  tube  or  in  it  This  being  true.  It 
follows  that  it  cannot,  from  the  description  of 
the  means  employed,  be  inferred  that  CoL 
Green  then  intended  to  daim,  as  part  of  his  dis- 
covery or  invention,  the  application  of  the  prin- 
ciple that  by  creating  a  vacuum  in  and  about 
the  tube,  the  same  having  been  made  air  tight, 
the  flow  of  water  would  be  largely  increased. 
He  did  not  claim  it  in  express  words,  and  the 
dflBcripti<m  of  his  invention,  and  the  means  to 
be  used  in  canying  the  same  into  practical  use. 
fail  to  show  that  such  was  the  nudn  or  even  a 
neceflsary  part  of  Ids  invention." 
To  this  view  there  are  two  sufficient  answers: 
1.  We  think  it  is  a  reasonable  inference,  from 
the  langnase  employed  in  the  specification  of 
the  oripnJ  patent,  that  the  tube,  in  the  act  of 
being  driven  into  the  earth,  to  and  into  a  water 
bearing  stratum,  would  form  an  air  tight  con- 
nection with  the  surrounding  earth,  and  that 
the  pump  should  be  attached  by  an  air  tight  con- 
necUon.  This  inference  reasonably  follows 
from  the  fact,  shown  in  the  evidence,  that  the 
mere  act  of  drivine  the  tube,  as  distinguished 
from  boring,  usuaily  results  in  making  an  air 
tight  connection  with  the  surrounding  earth. 
The  necessary  effect  of  driving  the  tube  is  to 
displace  the  earth  laterally  by  compressing  it ; 
and  the  elasticity  of  the  earth  is  such  as  to 
cause  it  to  cling  and  contract  around  the  tube 
BO  as  to  exclude  the  air,  so  that  anyone  follow- 
ing the  directions  in  the  specification  of  the 
originaJ  patent  would  in  fact  usually  so  drive 
the  tube  as  to  make  the  necessary  air  tight  con- 
nection, whether  he  omsciously  mtended  to  do 
so  or  not.  As  the  object  of  applying  a  pump 
to  the  upper  orifice  of  the  tube  was  to  draw  the 
water  flowing  into  its  lower  end,  it  would 
equally  follow,  as  a  matter  of  common  know- 
ledge, both  that  the  tube  itself  should  be  air 
tight,  and  that  it  should  be  attached  to  the 
pump  with  an  air  tight  connection,  because  a 
vacuum  in  the  tube  is  necessary  to  raise  the 
water  in  all  cases  where  it  does  not  flow  out  in 
consequence  of  the  superior  height  of  its  source, 
and  the  consequent  pressure  of  the  head. 

The  predsc  objection  to  the  reissued  specifi- 
cation is  that  it  states  that  the  tube  which  is  to 
replace  the  driven  rod  is  "  made  air  tight 
throughout  its  length,"  and  also  that  in  cases 
where  the  aid  of  a  pump  to  draw  the  water 
from  the  weU  may  be  necessary,  the  patentee 
attaches  "to  the  tube  by  an  air  tight  connection 
any  known  form  of  pump;"  sad  that  the  origi- 
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nal  specification  does  not  state  that  the  tube  ia 
made  air  tight  throughout  its  length,  nor  that 
the  pump  is  to  be  attached  to  the  tube  by  an 
air  tight  connection,  bat  only  states  that  "any 
suitable  well  luiown  pomp  may  be  applied  to 
raise  the  water  up  through  the  tube  to  the  ma- 
face  or  above  it 

It  appears,  however,  in  evidenoe,  that  the 
patentee,  when  applying  for  his  reissue,  with 
the  text  of  the  specification  reading  as  it  does 
now,  applied  to  have  granted  to  him  a  second 
claim  in  these  words:  "I  also  claim,  in  com- 
bination with  a  tube  driven  well,  an  attachment 
of  a  pump  to  the  tube  by  an  air  tight  connection 
substantially  as  herein  set  forth/'  that  the  Pa- 
tent Office  rejected  Uus  second  claim,  assigning 
its  reasons  in  these  words:  "The  second  dause 
is  for  a  pump  attached  to  a  tube  by  an  air  tight 
connectioit  This  ia  indispensable  to  the  open^ 
tion  of  a  pump,  and  a  universal  right  When- 
ever a  supply  of  water  is  found,  a  pump  may 
be  appliea  without  new  invention;"  that,  in  a 
subsequent  communication  by  the  Patent  Of- 
fice to  the  patentee,  the  office,  in  speaking  of 
this  proposed  second  daim,  said:  "This  device 
is  of  umversal  use  in  artesian  well  tubes  and 
other  connections,  and  is  a  necessity  in  the  re- 
lation of  pumps  to  well  tubes;"  and  that  the 
patentee  afterwards  withdrew  the  proposed 
second  chum. 

As  the  air  tight  connection  was  indispensable 
to  the  operation  of  a  pump,  it  was  implied  of 
necessitv  in  the  origiiial  specification,  as  much 
so  as  if  It  had  been  expressed;  and  there  was  no  [59] 
enlargement  of  the  invention  in  stating  the  fact 
in  the  reissued  spedfication. 

In  view  of  all  this,  it  is  also  fairly  to  be  im- 
plied, from  the  entire  language  of  the  original 
spedfication,  that  the  tube  was  intended  to  be 
air  tight  throughout  its  length.  As  that  specifi- 
cation states  that  the  water  is  to  be  raised  up 
through  the  tube  to  the  surface  by  the  pump, 
and  as  an  air  tight  connectioD  at  the  junction  of 
the  pump  with  the  tube  was  "indispensable  to 
the  operation  of  the  pump,"  so  it  was  equally 
a  necessity  to  the  perfect  operation  of  the  ap- 
paratus that  the  tube  should  be  air  tight  through- 
out its  length,  these  facts  being  both  of  them 
common  knowledge  in  the  art 

2.  But  even  if  this  were  not  so,  the  case 
would  be  simi)ly  that  of  a  spedfication  defective 
for  not  containing  a  full  and  perfect  descrip- 
tion of  the  process  intended  to  be  patentecL 
It  presents  the  very  case  of  the  right  secured  to 
a  patentee  by  section  58  of  the  Act  of  July  8. 
1^0,  which  provides  "  That  whenever  any 
patent  is  inoperative  or  invalid  bjr  reason  of  a 
defective  or  insufficient  spedfication,  *  *  *  if 
Uie  error  has  arisen  by  inadvertence,  aoddent^ 
or  mistake,  and  without  an^  fraudulent  or  de- 
ceptive intention,  the  commissioner  shall,  on  the 
surrender  of  such  patent  and  the  payment  of  the 
duty  required  bv  law,  cause  a  new  patent  for 
the  same  invention,  and  in  accordance  with  the 
corrected  spedfication,  to  he  issued  to  the  po> 
tentee,"  etc 

If  the  amended  specification  does  not  enlarge 
the  scope  of  the  patent  by  extending  the  daim 
so  as  to  cover  more  than  was  embraced  in  tho 
original,  and  thus  cause  the  patent  to  incdude 
an  invention  not  within  the  original,  the  rights 
of  the  public  are  not  thereby  nanowedt  and 
the  case  is  within  the  remedy  intended  bj  the 
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Those  cases  In  which  this  oomt  has 
hdd  idasQfls  to  be  invalid  were  of  a  different 
chaxBctcr,  and  were  cans  where  by  the  reissued 
patent  tiie  scope  of  the  original  was  so  enlarced 
as  to  cover  and  claim  as  a  new  invention  that 
which  was  either  not  in  the  original  specifica- 
tion, as  a  part  of  the  invention  described,  or  if 
described,  was,  by  not  being  chdmed,  virtuallj 
abandoned  and  dedicated  to  pnblic  nse. 

Such  Ib  not  the  present  case.  Here  the 
amended  specification  does  not  enlarge  the 
scope  of  the  original  invention  as  described  in 
the  original  speofication.  It  simplv,  in  this 
respecC  suppues  a  deficiency,  by  aesciibing 
witn  more  particularity  and  escactness  the  means 
to  be  employed  to  produce  the  desired  result. 
It  is  thus  said,  in  the  specification  of  the  re- 
issued patent,  that  "  This  invention  consists  in 
producing  the  well  bv  driving  or  forcing  down 
an  instrument  into  tne  ground  until  it  reaches 
the  water,  the  hole  or  opening  bdng  thus  made 
by  a  mere  displacement  of  the  earth,  which  is 
packed  around  the  instrument,  and  not  removed 
upward  from  the  hole  as  it  is  in  boriuff;^  and 
"  I  prefer  to  employ  a  pointed  rod,  which,  after 
having  been  driven  or  forced  down  until  it 
reaches  the  water,  I  withdraw,  and  replace  by 
a  tube  made  air  tight  throughout  its  length, 
except  at  or  near  its  lower  end,  where  I  make 
openings  or  perforations  for  the  admission  of 
water,  and  through  and  from  which  the  water 
may  be  drawn  by  any  well  known  or  suitable 
form  of  pump:"  and  '*  In  certain  soils  the  use 
of  a  rod  prepiunitory  to  the  insertion  of  a  tube  is 
unnecessary,  as  the  tube  itself,  through  which 
the  water  is  to  be  drawn,  maybe  the  instrument 
which  produces  the  wdl  by  the  act  of  driving 
it  into  the  ground  to  the  reauisite  depth;"  and 
"  In  some  cases  the  water  will  flow  out  from  the 
top  of  the  tube  without  the  aid  of  a  pump.  In 
otner  cases,  the  aid  of  a  pump  to  dnw  the 
water  from  the  well  may  be  necessary.  In  the 
latter  cases,  I  attach  to  the  tube,  by  an  air  tight 
connection,  any  known  form  of  pump." 

There  is  nothing  in  these  additions  and 
amendments  which  either  was  not  virtually 
oontained  by  reasonable  implication  in  the 
original  description,  or,  if  new,  amounted  to 
more  than  specific  and  exact  directions  to  sup- 

glement  those  oontaioed  in  the  originaL  The 
ivention  is  not  differently  described,  and  is 
not  described  so  as  to  be  a  different  invention, 
nor  ia  the  daim  enlarged. 

In  the  second  place,  however,  under  this 
head,  a  material  alteration  from  the  original, 
in  the  amended  specification,  is  said  to  have 
been  mode  in  the  following  respect :  the 
original  specification  starts  out  with  a  declara- 
tion that  the  patentee  has  "  invented  a  new  and 
useful  improvement  in  the  manner  of  sinking 
and  constructing  artesian  or  driven  wells,  where 
no  rock  is  to  be  penetrated,  and  of  raising  water 
therefrom;"  and  the  daim  is  stated  to  be  "  the 
herein  described  process  of  sinking  wells  where 
BO  rock  is  to  be  penetrated."  etc.  In  the  speci- 
flcation  of  the  reissued  patent,  he  says:  "  My 
invention  is  particularly  intended  for  the  con- 
struction of  artesian  wells  in  places  where  no 
rock  is  to  be  penetrated;"  and  the  claim  is  for 
"  the  process  of  constructing  wells  by  driving 
or  forcing  an  instrument  into  the  ground  untu 
it  is  prelected  into  the  water,  without  removing 
the  earth  upward,  as  it  is  in  boring,  substan* 
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tially  as  herdn  described;"  from  whidL  it  will 
be  observed,  are  omitted  the  words  **  where  no 
rock  is  to  be  penetrated." 

It  is  theruore  contended  that  the  efifect  of 
this  amendment  to  the  specification  and  daim 
is  to  enlarge  the  scope  of  the  patent,  so  as  to 
cover  by  the  reissued  patent  the  process  of  con- 
structing driven  wells,  whether  rode  is  to  be 
penetrated  or  not,  while  the  original  patent 
was  expressly  limited  to  cases  where  no  rode 
was  to  be  penetrated.  We  do  not,  however, 
so  understand  either  the  reason  or  the  effect  of 
these  amendments.  It  is  perfectly  evident, 
from  the  nature  and  description  of  the  inven- 
tion, that  a  driven  wdl  cannot  be  made  whers^ 
through  its  whole  course,  the  formation  is  rock, 
or  where  the  supply  of  water  to  be  utilized  ia 
found  in  the  fissure  of  a  rock  f onnadon.  This 
is  so  for  the  reason  that  the  tube  cannot  be 
driven  through  rock.  Rock  must  be  bored  by 
drills,  augers,  chisels,  and  other  similar  histru- 
ments  for  perforating  it  and  withdrawing  the 
comminuted  partides.  Bo,  where  the  supply 
of  water  whidi  must  be  utilized  consists  of  a 
flowing  stream,  or  a  pool,  found  in  a  rock  for- 
mation, the  point  of  the  driven  rod  or  tube  can- 
not be  hiserted  by  driving,  as  described  hi  the 
patent,  so  as  to  form  the  air  tight  connection 
necessary  to  the  successful  operation  of  the 
prindple  on  which  the  process  of  the  patent  de- 
pends. Therefore,  it  follows  from  the  amended 
spedfication  and  the  daim  of  the  reissued 
patent,  by  the  necessity  of  the  case,  as  expressly 
declared  in  the  original,  that  a  driven  well  can- 
not be  constructed  in  a  rode  formation. 

On  the  other  hand,  it  does  not  follow,  either  [M] 
from  the  amended  or  the  original  patent,  that 
a  driven  well,  according  to  the  process  de- 
scribed, may  not  be  constructed  ana  operated, 
notwithstanding  in  its  construction  some  rock 
has  to  be  penetrated.  There  may  be  a  layer  of 
rock  on  the  surface;  when  this  is  removed  or 
cut  through,  a  driven  wdl  may  then  be  con- 
structed in  the  space  thus  uncovered  from  the 
obstruction.  So,  if  a  stratum  of  rock  is  met  in 
the  course  of  driving  the  rod  or  tube,  that  layer 
may  be  penetrated,  not  by  driving  the  rod  or 
tube  through  it,  but  by  other  usual  means  of 
boring  and  drilling.  After  it  is  passed,  the 
rod  or  tube  having  been  inserted  in  the  opening 
made  through  the  rock  mav  then  be  driven  in 
the  usual  manner  through  the  remainder  of  its 
course  until  it  reaches  a  water  bearing  stratum 
of  earth,  as  if  no  rock  had  been  met  m  its  pas- 
sage. 

The  object  and  purpose  of  the  amendments 
to  the  specification  obviously  were  to  meet  a 
possible  construction  of  the  original  wherebv 
the  patentee  would  be  predudea  from  the  use 
of  his  process  where  it  was  evident^  hitended 
to  be  applied,  simply  because  one  or  more  strata 
of  rock  nad  to  be  penetrated  in  the  process  of 
driving.  Such,  in  our  opinion,  is  not  the  mean- 
ing of  the  original  patent.  Its  true  meaning 
is  that,  so  far  as  it  may  be  neoessarv  to  pene- 
trate a  rock  in  the  course  of  construcong  a  wdl, 
the  process  of  driving  cannot  be  used  to  over- 
come the  obstade  presented  by  the  rode,  but 
that  otherwise  the  tube  may  be  driven  untfl  it 
reaches  the  proper  supply  of  water,  and  then 
operate  as  a  driven  welL  The  only  effect  of 
the  amendments  oontained  in  the  new  specifica- 
tion and  daim  is  to  make  that  intention  dear. 
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80  far  at,  tn  the  ecrane  of  confltrocting  a  well, 
rock  must  be  peoetrated,  the  diiven-well  pro- 
oe»  cumol  be  med  in  the  perforatioii  of  the 
rock,  but  hi  ereiy  other  part  of  its  course  it 
may  be  applied.  Bach,  in  onr  Judgment,  Is 
the  legal  effect  of  both  the  original  and  the  re- 
iaaued  patently 

In  our  opinion,  therefore,  the  groonds  on 
which  it  ii  longht  to  invalidate  the  rsimied  pa- 
tent, as  being  for  a  different  invention  from 
that  described  in  the  original,  cannot  be  aua- 

r«fti       tained. 

|«9j  rpiijg  oonchislon  is  not  in  conflict  with  any- 

thing said  in  BuiteU  ▼.  Dodffe,  08  U.  8.  400 
[28:978].  Mr,  Justice  Field,  in  deUveringthe 
opinion  of  the  court  in  that  case,  referring  to 
the  provisions  of  the  statutes  in  reference  to  re- 
issues, said:  "According  to  these  provisions  a 
reissue  could  only  be  had  where  the  original  pa- 
tent was  inoperative  or  Invalid,  by  reason  of  a 
defective  or  insufficient  description  or  specifica- 
tion, or  where  the  claim  of  the  patentee  ex- 
ceeded his  right»  and  then  only  in  case  the 
error  committed  had  arisen  from  the  causes 
stated.  And  as  a  reissue  could  only  be  eranted 
for  the  same  invention  embraced  by  the 
original  patent,  the  specification  could  not  be 
substantially  changed,  either  by  the  addition 
of  new  matter  or  the  omission  of  important 
particulars,  so  as  to  enlarge  the  scope  01  the  in- 
vention as  originally  culmed.  A  defective 
epedflcation  could  m  rendered  more  definite 
and  certain  so  as  to  embrace  the  claim  made, 
or  the  claim  could  be  so  modified  as  to  corre- 
epond  with  the  specification;  but,  except  under 
epedal  circumstances,  such  as  occurred  in  the 
caseof  MoreyY.  Lochoood, 75  U.  8.  8  Wall.  280 
f  19 :889],  where  the  inventorwas  induced  to  limit 
bis  claim  by  the  mistake  of  the  Commissioner  of 
Patents,  this  was  the  extent  to  which  the  opera- 
tion of  the  orijdnal  patent  could  be  changed  by 
the  reissue.  The  object  of  the  law  was  to  en- 
able patentees  to  remedy  accidental  mistakes, 
and  the  law  was  perverted  when  any  other  end 
was  secured  by  the  reissue."  Ana  this  is  in 
harmony  with  all  that  has  shice  been  said  by 
this  court  on  the  subject  of  reissued  patents. 

It  is  further  contended  on  the  part  of  the  ap- 
pellant that  the  reissued  patent  in  suit  is  void 
Tor  want  of  novelty: 

1.  Under  this  head,  it  is  first  allseed  that  it 
is  anticipated  by  a  patent  granted  to  James  8ug- 
fett,  March  29,  1804.  In  the  spedfication  of 
the  original  patent  of  Green,  of  January  14, 
1868,  he  says:  '*  I  am  aware  01  James  Suggetf  s 
patent  of  March  29, 1864,  and  I  disclaim  all  se- 
cured to  him  therein."  The  reissued  patent 
omits  that  disclaimer.  After  the  application 
for  the  reissued  patent,  as  appears  by  the  con- 
tents of  the  file  wrapper,  an  interference  was 
declared  to  which  the  parties  were  Byron 
Mudge,  for  a  reissue  of  his  patent  for  a  mode 

{64]  of  constructing  weUs,  and  the  above  named 
patent  of  James  Sugeett,  for  putting  down  and 
operating  bored  wells,  and  tne  application  of 
Col.  Green.  The  matter  was  carried  by  appeal 
from  the  decision  of  the  Commissioner  of 
Patenta  to  the  8upreme  Court  of  the  District  of 
ColumlSia.  The  Judement  of  that  court  was 
that  8uggett  was  entitled  to  priority  of  inven- 
tion in  regard  to  what  was  claimed  by  him  in 
his  patent,  and  that  Col.  Green  was  also  entitled 
to  have  a  patent  issue  to  him  according  to  his 
I07t 


amended  specification.  The  decision  of  the 
Judge  of  the  8upreme  Court  of  District  of 
Columbia  says:  "  I  am  clearly  of  opinion  thai 
Green  first  put  into  practice  the  conceptioa 
of  makinff  a  driven  well,  and  is  entitled,  ttiere- 
fore,  to  nis  patent  for  the  broad  chdm  of 
sinking  wells  by  driving  down  the  pump  or  rod 
without  removing  the  dirt  upwuti,  imd  that 
8uggett  was  entitled  to  a  patent  for  tbe  per- 
forated pipe  and  point  for  sinking  wells;  ami  I 
therefore  affirm  the  decision  of  the  Commis- 
sioner." 8uffgett's  patent,  on  the  face  of  his 
specificati<m,isf  or  a '  'new  and  Improved  method 
of  putting  down  and  operating  bored  wdls," 
and  all  that  his  daim  covers  is  the  apparatus 
consisting  of  the  perforated  pipe  with  a  pointed 
end,  constructed  as  a  drill,  ioA  united  with  a 
pump.  The  subjects  of  the  two  patenta  are 
quite  different,  and  do  not  necessaniy  conflict^ 
even  on  the  supposition  that  8uggetf  s  patent  is 
in  force,  although,  as  testified  in  this  case,  it 
as  been  Judicially  declared  to  be  invalid  for 
want  of  novelty. 

2.  An  anticipation  of  the  driven-well  patoit 
is  also  alleeed  by  reason  of  an  English  patent 
granted  to  John  Goode,Aus:uBt  20, 1828.  That 
patent,  however,  like  that  of  Suggetfs,  does  not 
profess  to  be  a  patent  for  a  process  of  raining 
water  from  the  earth  by  means  of  welki  of  any 
particular  construction  or  mode  of  operation, 
out  merely  for  "certain  tools  of  various  forma- 
tion for  the  purpose  of  boring  the  earth,  and 
certain  apparatus  for  the  purpose  of  raising 
water,"  which  the  patentee  says  "constltate 
my  certain  improvements  as  aforesaid." 

5.  It  is  further  contended  that  the  driven- 
well  patent  is  anticipated  by  having  been  pre- 
viously described  in  numerous  printed  publica- 
tions. Of  these  there  were  introduced  in  evi- 
dence in  this  cause  by  the  appellant  those  enn-  w^^^ 
merated  in  the  following  list:  ^     ^ 

1.  An  extract  from  volume  4,  •'Repertory  of 
Patent  Inventions,"  published  in  London  in 
1827,  by  T.  &  G.  Underwood,  page  113,  which 
however,  merely  contains  a  detailed  description 
of  the  machinery,  tools  and  apparatus  for  bor- 
ing the  earth,  described  in  John  Goode's  patent 
of  Aueust  20,  1828. 

2.  Extract  from  ''Dictionary  of  Arts,  Manu- 
factures, and  Mines,"  by  Andrew  Ure,  pub- 
lished in  New  Toric  in  1847;  by  D.  Appleton 
&  Co.,  page  68,  under  the  head  of  "Artnian 
WeUi." 

8.  Extract  from  page  888  of  "  MacKenzie'a 
6,000  RecdpU  in  All  the  Useful  and  Domestio 
Arts,"  first  published  In  1840. 

4.  Extract  from  "Rees*  Cyclopedia,"  YoL 
40,  published  at  Philadelphia,  by  8amQel  F. 
Bradford,  about  1819,  titie,  WiU  in  Rural 
Economy, 

5.  Extract  from  "Journal  of  the  Franklin 
Institute,"  thhd  series,  published  at  Philadel- 
phia, by  the  Franklin  Institute,  in  1844,  Vol.  7, 
pi^l28. 

6.  Extract  from  "Bnnde's  Encyclopsdia, 
or  Dictionary  of  8cience,  Literature,  and  Art," 
published  by  Harper  Broa.,  New  York,  in 
1848,  Yol.  8,  page  1888,  under  article  Fa». 

7.  Extract  trom  "Bees'  Cyclopttdia,"  YoL 
88,  titie,  Sprinf  Draining  Putiw, 

8.  Extract  from  "London  SncydoMBdia," 
published  bv  Thomaa  Tegg,  London,  law,  YoL 
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9.  Extract  from  "Mechudcs'  Magazine," 
published  by  Knight  &  Laoey,  London,  1834, 
Vol.  S,  pages  15  and  16. 

10.  Extract  from  "  Harper's  New  Monthly 
Magazine",  September  1851,  page  640. 

11.  Extract  from  "De  L'Art  du  Fontenier 
Sondeur  et  des  Puits  Artesiens,"  published  in 
Paris,  France,  in  1822,  rnge  W,  sec.  79. 

12.  Extract  from  "Bulletin  du  Musfe  de 
I'Industrie,"  published  by  De  Mot  et  Cie,  Bm- 
xelles,  1846,  tome  10,  page  168. 

18.  Extract  from  "  Hericart  de  Thury,  Jafl- 
liaaement  des  Eaux/'  published  by  Badielier, 
Paris,  France,  1829.  Mges  274-275. 

14.  Extract  from  "F.  Arago,  CEuvres",  tome 
6,  by  Gide  et  J.  Baudry,  Paris  and  Leipzig,  by 
J.  O.  Weigel,  1856,  page  457. 

15.  Extract  from  •*  F.  (Jamier,  Trait6  surles 
Puits  Artesiens,"  published  by  Bachelier, 
Paris,  Fiance.  1826,  page  207. 

(661  16.  Extract  from  "The  EncYclopsedia  of 
Domestic  Economy,"  published  m  New  York 
in  1849,  by  Harper  Bros.,  page  848. 

The  rule  governing  defenses  alleging  the  in- 
validity of  ine  patent  by  reason  of  prior  printed 
publications  was  stated  by  Jfr.  Justice  Clifford 
in  Seymour  v.  Osborne,  TO  U.  S.  11  "Wall.  516. 
555  [20:88, 42]  in  this  language:  "  Patented  in- 
ventions cannot  be  supeneded  by  the  mere  in- 
troduction of  a  foreign  publication  of  the  kind, 
thouG^h  of  prior  date,  unless  the  description  and 
drawings  contain  and  exhibit  a  substantial  rep 
resentation  of  the  patented  improvement,  in 
such  full,  clear,  ana  exact  terms  as  to  enable 
any  person  skilled  in  the  art  or  science  to  which 
it  appertains  to  make,  construct,  and  practice 
the  invention  to  the  same  practical  extent  as 
they  would  be  enabled  to  do  if  Uie  information 
was  derived  from  a  prior  patent.  Mere  vague 
and  general  representations  will  not  support 
such  a  defense,  as  the  knowledge  supposed  to 
be  derived  from  the  pul^lication  must  be  sufB- 
cient  to  enable  those  skilled  in  the  art  or  science 
to  understand  the  nature  and  operation  of  the 
invention,  and  to  carry  it  into  practical  use. 
Whatever  may  be  the  particular  circumstances 
under  which  the  publication  takes  place,  the 
account  published,  to  be  of  any  effect  to  sup- 
port such  a  defense,  must  be  an  accoimt  of  a 
complete  and  operative  invention,  capable  of 
being  put  into  practical  operation." 

The  same  rule  was  repeated  by  Jfr.  Justice 
Strong  in  the  opinion  of  the  Court  in  Oohn  v. 
U.  8.  Chreet  Co,  98  U.  S.  866,  870  [28:907,908], 
as  follows:  "It  must  be  admitted  that,  unless 
the  earlier  printed  and  published  description 
does  exhibit  the  later  patented  invention  in 
such  a  full  and  intelligible  manner  as  to  enable 
persons  skilled  in  the  art  to  which  the  inven- 
tion is  related  to  comprehend  it  without  assist- 
ance from  the  patent,  or  to  make  it,  or  repeat 
the  process  claimed,H  is  insufficient  to  invalid- 
ate the  patent"  This  rule  was  affirmed  in 
Downton  v.  Teager  MiUing  Oo,  108  U.  S.  466, 
471  [27:789,7911 

The  application  of  this  rule  to  the  publica- 
tions relied  upon  in  the  present  case  shows  that 
none  of  them  can  properly  be  said  to  anticipate 
— ,  the  invention  of  the  driven  well.  It  would 
l©"?  J  ggrve  no  useful  purpose  specially  to  notice  in 
this  opinion  all  the  publications  mentioned  in 
the  record;  a  few,  as  samples  most  relied  on, 
will  be  considered. 


The  first  is  the  extract  from  HacKenzie's  5,000 
Receipts.  It  appears,  from  the  file  wrapper  in 
the  matter  of  tne  reissued  letters  patent  £q  the 
suit,  that  the  application  was  rejected  at  first 
by  ttie  examiner  in  the  Patent  Office  on  refer- 
ence to  this  extract,  which  is  as  follows:  *'To 
raise  water  in  all  situations.  The  finest  sprines 
may  be  found  by  boring,  which  is  performed  in 
the  simplest  manner  by  the  mere  use  of  an  iron 
rod  forced  into  the  earth  by  a  windlass.  The 
workmen  in  a  few  days  get  to  a  genuine  spring 
of  pure  water,  fit  for  every  purpose.  After  the 
water  is  found  they  merely  put  the  tin  pipes 
down  the  aperture,  and  it  preserves  a  fine  stream 
which  sometimes  rises  from  four  to  ^y^  feet 
high."  It  is  quite  obvious  that  this  has  no  rela- 
tion whatever  to  the  process  of  obtaining  water 
by  means  of  driven  wells.  It  is  nothing  more 
than  a  simple  process  of  fiindlng  water  in  the 


usual  way,  as  In  the  case  of  an  ordinal  dug  or 

bored  well,       '        '        '        ' 

used. 


bored  well,  such  as  have  beex  imMemorially 
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The  same  observation  equally  applies  to  the 
extract  from  Rees*  Cylopaedia.  under  the  title 
of  Well  in  Rural  Bconomp,  which  is  as  follows: 
"  The  most  infi;enious  of  these  is  that  proposed 
by  a  French  philosopher,  who  has  advised  that 
the  ground  should  be  perforated  to  a  sufficient 
depth  by  means  of  an  auger  or  borer;  a  cylin- 
drical wooden  pipe  being  then  placed  in  the 
hole  and  driven  downward  with  a  mallet,  and 
the  boring  continued,  that  the  pipe  may  be 
forced  down  to  a  greater  depth,  so  as  to  reach 
the  water  or  spring.  In  proportion  as  the  borer 
becomes  filled  with  earth  it  should  be  drawn  up 
and  cleared,  when,  by  adding  fresh  portions  of 
pipe,  the  boring  may  be  earned  to  much  extent 
under  ground,  so  that  water  may  in  most  cases 
be  thus  reached  and  obtained.  It  is  stated  that 
wells  made  in  this  manner  are  superior  to  those 
constructed  in  the  common  method,  not  only 
in  point  of  cheapness,  but  also  by  affording  a 
more  certain  and  abundant  supply  of  water, 
while  no  accident  can  possibly  happen  to  the 
workmen  employed.  In  case  the  water  near 
the  surface  should  not  be  of  a  good  quality,  the 
perforation  may  be  continued  to  a  still  greater 
depth,  tQl  a  purer  fluid  can  be  procured;  and 
when  wells  have  become  impure  or  tainted  from 
any  circumstance  or  accident,  when  previously 
emptied,  and  the  bottom  perforated  in  a  similar 
manner,  so  as  to  reach  the  lower  sheet  of  water, 
it  will  rise  in  the  cylindrical  tube  in  a  pure  state 
into  the  body  of  the  pump  fixed  for  the  pur- 
pose of  bringing  it  up." 

The  extract  from  "  Brande's  Encydopsedia," 
under  the  article  Wdl,  is  as  follows:  *'  The  use 
of  the  borer  alone  may  procure  an  adeqruate 
supply  of  water  in  particular  situations.  This 
moae  appears  to  have  been  long  resorted  to  in 
this  ana  other  countries.  From  what  we  have 
already  stated  as  to  the  disposition  of  strata, 
the  conditions  requisite  for  its  success  wUl  be 
readily  conceived;  viz.,  watery  strata  connected 
with  others  <on  a  higher  level.  The  pressure  of 
the  water  containea  in  the  higher  parts  of  sucix 
strata  on  that  in  the  lower  wm  readily  force  up 
the  latter  through  any  orifice,  however  smalt 
All  that  Is  necessary,  therefore,  is  to  bore  down 
to  the  stratum  containing  the  water,  and,  hav- 
ing completed  the  bore,  to  insert  a  pipe  into  the 
bore,  which  may  either  be  left  to  overflow  into 
a  cistern  or  it  may  terminate  in  a  pump.*' 
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A  liiiiOar  one  from  the  MechaDicB'  Magazine, 
Tolume  2,  page  16,  is  this: 

"BoBXNo  Wells.. 
^'Annoer  to  Question. 

"Leeds,  March  15, 1824. 

*' Drive  a  cast  iron  pipe  through  the  gravel 
—4*.  e.,  bj  means  of  a  weight  hung  at  the  end 
of  a  spring  pole,  used  in  boring;  and  should 
the  pipe  meet  with  any  loose  stone  to  obstruct 
its  passage,  put  the  boring  rods  into  the  pipe, 
and  bore  until  the  stone  is  broken  to  pieces  or 
driven  sideways;  then  drive  the  pipe  as  before. 
I  have  had  the  mana^gement  of  a  great  many 
bore  holes  for  water  in  this  neighborhood,  some 
above  100  yards  deep,  and  many  contrivances 
I  have  used  on  account  of  difficulties  met  with 
in  different  strata.  I  shall  be  happy  to  give 
your  correspondent  eve^  information  in  my 
power  on  the  subject,  ana,  if  agreeable  to  you, 
[69]  will  send  a  list  of  a  few  holes,  stating  the  dif- 
ferent strata  gone  through  and  the  several 
springs  of  water  met  with. 

"Yours,  &c,  T.  T. 

"N.6.— The  shell  borer  must  be  used  at 
times  to  bring  out  the  gravel  that  gets  into  the 
pipe,  and  the  pipe  must  have  spigot  and  faucet 
JoinU." 

There  is  nothing  in  these  extracts  to  sugj^est 
the  peculiarities  which  distinguish  the  driven 
well  as  described  in  the  reissued  patent;  and  it 
may  be  said,  in  general,  of  all  the  extracts  con- 
tained in  the  record,  including  these,  that  so 
far  as  they  undertake  to  describe  anythin/?  in 
actual  and  practical  use,  they  point  merely  to 
the  ordinary,  bored,  artesian  well,  or  the  instru- 
ments and  implements  to  be  used  in  its  con- 
struction. 

This  view  of  these  publications  is  stronffly 
corroborated  by  the  circumstances  attending 
the  introduction  of  Green's  process  of  driven 
wells  into  public  use  in  Enetand.  It  is  shown 
that  his  agent  for  the  introouction  of  the  well 
into  that  country,  and  to  whom  the  invention 
was  sold,  James  L.  Norton,  took  out  in  his  own 
name  an  English  patent,  and,  as  has  already 
been  stated,  and  as  is  shown  in  the  proof,  after 
various  experimental  tests  made  by  dvu  and 
military  engineers  of  high  authority,  the  driven 
well  aocording  to  this  process  was  adopted  and 
and  successfully  employed  for  the  purpose  of 
obtaining  a  water  supply  for  the  British  troops 
in  the  Abyssinian  expedition.  The  present 
record  contains  extracts  from  standard  scientiac 
publications  in  England  showing  how  exten- 
sively and  successfully  the  driven  well  has, 
since  its  first  introduction,  been  employed  in 
England  for  the  purpose  of  raising  water,  in 
which  it  is  admitted,  as  the  facts  show,  that  the 
process  was  considered  new,  differing  in  sub- 
stance from  any  previously  known  and  in  use, 
and  ascribed  to  the  American  invention. 

The  next  defense  relied  upon  by  the  appel- 
lant is  that  the  evidence  fails  to  establish  a  case 
of  infringement.  It  is  not  important  to  set  out 
fully  the  evidence  on  this  point;  the  substance 
[70]  of  it  is  contained  in  the  opinion  of  Judge  Sbip- 
man  in  this  case.  16  Fed.  Rep.  109.  In  refer- 
ence to  it,  the  court  says:  "  The  defendant's 
counsel  strenuously  urge  that  these  wells  were 
constructed  by  boring;  that  the  wells  were 
bored  until  water  was  struck— that  is,  until  a 
supply  of  water  was  obtained;  and  that  the 
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wells  were  finished  by  pressing  the  pipes  more 
deeply  into  the  sooioe  of  supply  whidi  had 
been  reached  when  the  workmen  'struck  water.' 
In  other  words,  the  defendant  seeks  to  bring  the 
case  within  the  decision  of  Judge  McGrary  in 
Andrew  v.  Long,  12  Fed.  Rep.  871.  In  this 
case,  however^  Uie  witnesses,  when  they  used 
the  common  expression  'struck  water,'  did  not 
mean  that  they  had  reached  an  adequate  sooroe 
of  supply  for  a  well,  but  that  they  had  reached 
a  place  where  the  presence  of  water  manifested 
itself,  and  where  by  continuous  excavation  an 
adequate  supply  would  be  attained.  The  wet 
sand  or  wet  clay  upon  the  anger  showed  thai 
water  was  at  hand.  The  well  was  then  finished 
and  a  supply  of  water  was  obtained  bv  press- 
ing or  dnvmg  a  tube  into  the  ground  without  re- 
moving the  earth  upward  and  attaching  thereto 
a  pump.  When  this  was  done,  there  was  put 
'  to  practical  use  the  new  principle  of  forcinc 
the  water  in  the  waterbearing  strata  of  the  eartn 
from  the  earth  into  a  well  pit,  by  the  use  of  arti- 
ficial power  applied  to  create  a  vacuum  in  the 
water  bearing  strata  of  the  earth,  and  at  the 
same  time  in  the  well  pit'.  Andire/iD%  v.  Oom,  8 
Fed.  Rep.  269." 

In  other  words,  the  case  of  the  appellant  is 
this:  He  Bought  to  evade  the  patent  by  boring 
instead  of  driving  until  he  came  to  the  water 
bearing  stratum.  Then,  in  order  to  avail  him- 
self of 'the  patent,  he  drove  the  tube  downward 
into  the  water  bearing  stratum,  so  as  to  secure 
those  conditions  of  an  air  tight  connection  be- 
tween the  point  of  the  tube  and  the  surround- 
inff  earth,  which  constitute  the  principle  of  the 
dnven-well  patent  It  is,  therefore,  a  clear  case 
of  infringement. 

The  deoree  of  the  (Xreuit  Court  is  e^eeonUnglj^ 
afflrmed, 
^TnieoopT.   Test 

James  H.  HoKennert  Clerk,  Bap.  Oonrt  U.  B. 

Dissenting:  Mr,  JutHee  Br»dlej>  Mr.  Jiu^ 
tiee  Field  and  Mr,  Justice  Grmij. 


A.  T.  BEEDLE,  AppL, 

e. 

FRANK  O.  BENKET  vr  au 

(See  8. 0.  Beporter^ed.  71-m) 

"  Dri9onrweU  pat&nt " — a  proems  eonUntdn§ 
ir^ngemofU'-abandonmmit  and  dedication — 
Act  of  March  5, 18S9—rAuUal  of  prtsfwmp- 
tion-^delay  of  four  years. 

1.  The ** drlven-wellpatent** seciired  by  orlffinal 
lettorapatent No. 784» and leissued letters  patenr 
No.  4972,  covers  the  process  of  dxawinc  water  from 
the  earth  by  means  ola  well  driven  In  the  maimer 
described  therein. 

2.  The  use  of  a  well  so  constmoted  Is  a  oontlnulnr 
infrixiffement  of  said  patent 

8.  The  Act  of  March  8, 1880,  has  no  effect  to  in- 
validate a  patent,  unless  there  be  proof  of  abandon- 
ment, or  Of  a  use  of  the  invention  for  more  than 
two  vears  prior  to  the  application  for  the  patent. 

i.  in  the  case  presented,  the  oiroumstances  stated 
in  the  aerreed  statement  of  facts  are  held  to  sufll- 
ciently  rebut  any  presumptions  which  miffht  oth- 
erwise have  arisen  of  an  intention  to  abandon  and 
dedicate  the  invention  to  the  public  from  a  delay 
of  four  years  in  ap  "  "      -     -•        .-^..  . 

6.  Upoi      '  •' 

the  Jurist -. 

expiration  of  the  patent  by  lapse  of  time  pending 
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the  prooeedlnss;  but  a  p«niwn«nt  Injunotton  will 
not  be  gnntea. 

[No.  1820.] 

Submitted  Jan.  7, 1S87.    Decided  liaif  iS,  y987. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Ohio. 
AJhrmed, 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Compare  the  preceding  case  of  Eameey.  An- 
drews^ ante,  1064. 

Mr.  Arthur  Stem,  for  appellant. 

McMTS.  John  F«  FoUett.  Thomas  H. 
Kelly  and  David  M.  Hyman,  for  appellees. 

[72]  Mr.  JuBtiee  Matthews  deliyered  the  opin- 
ion of  the  court: 

This  is  a  bill  hi  equity  filed  bv  the  appellees 
May  15,  1888,  to  restrain  the  alleged  infringe- 
ment of  .reissued  letters  patent  No.  4873,  issued 
to  Nelson  W.  Qreen,  for  a  driven  well.  The 
cause  was  heard  by  stipulation  between  the 
parties  upon  an  agreed  statement  of  facts  set 
oat  in  the  record,  as  follows: 

'*  For  the  purpose  of  saving  the  expense  of 
taking  testimony,  it  is  hereby  aipreed  by  and  be- 
tween the  parties  hereto  that  the  above  cause 
and  the  others  herehiafter  referred  to  may  be 
tried  upon  the  following  agreed  statement  of 
facts,  said  statement  to  be  accepted  as  proof  of 
the  facts  recited  as  fully  and  completely  as  if 
the  same  had  been  duly  and  fomudly  proven. 

"It  is  agreed  that  Nelson  W.  Qreen  was  the 
patentee  of  a  new  and  valuable  process  in  the 
construction  of  wells,  and  chumed  tobeitsflrst 
and  original  inventor,  for  which  process  he  re- 
ceived original  letters  patent  of  the  United 
States,  No.  78425,  on  the  14th  day  of  January, 
1868,  and  for  which  reissue  letters  patent  No. 
4872  were  granted  to  Nelson  W.  Green  on  May 
9, 1871,  the  application  for  which  having  been 
filed  February  24, 1871. 

"  That  the  title  to  the  letters  patent  sued  on 
for  the  State  of  Ohio  Is  in  the  complainants. 

"That  the  defendants  have  haa  hi  use  on 
their  &rm  for  the  past  seven  or  eight  years  one 
or  more  driven  wells,  which  weUs  were  put 
down  for  the  defendants  by  an  ordinary  well 
[73]  driver  in  the  following  manner:  a  tube,  of 
which  the  lower  portion  was  perforated  with 
■mall  holes  and  the  lower  end  provided  with  a 
pomt,  was  driven  into  the  sround  until  it  pro- 
jected into  the  water,  without  removing  the 
earth  upwards,  as  in  borine. 

"The  water  then  entered  the  tube  through 
the  perforations  and  was  pumped  up  through 
the  tube  bv  an  ordinary  pump. 

' '  That  the  defendants  have  never  driven  wells 
for  themselves,  except  as  above  des^bed  or  for 
other  purposes;  never  have  sold  or  offered  for 
sale  driven  wells  or  the  materials  for  driving 
them,  but  have  simply  used  their  own  wells 
for  their  personal  use  on  their  farms. 

"  It  is  agreed  that  printed  copies  of  the  origi- 
nsl  and  reissued  letters  patent  granted  to  N.  W. 
Green  in  1868  and  1871,  Nos.  78425  and  4872, 
respectively,  may  be  offered  in  evidence  at  the 
hearing,  and  may  be  accepted  as  proof  with 
the  same  force  and  effect  as  if  formally  proven. 

"That  the  said  N.  W.  Green  made  his  al- 
leged invention  or  discovery  as  early  as  1861, 
when  he  put  down  on  his  own  grounds,  at 
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Cortland.  New  York,  the  first  driven  well  for 
the  purpose  of  demonstrating  his  discovery. 

"That  he,  at  the  time  of  his  alleged  inven- 
tion, claimed  to  have  made  a  valuable  discov- 
ery and  to  have  invented  a  new  process. 

"  That  he  then  declared  an  intention  to  secure 
his  process  by  letters  patent  and' expressed  hia 
belief  that  large  profits  would  accrue  there- 
from. 

"  That  he  at  that  time,  having  been  partly 
educated  at  West  Point,  was  engiged  in  organ- 
izing a  regiment  at  Cortland,  N.  Y.,  his  resi- 
dence, and  was  expecting  soon  to  take  part  in 
the  War  of  the  Bebellion. 

"  That  in  June,  1861,  he  put  down  a  well  at 
his  house  in  Cortland,  and  in  October,  1861,  he 
publicly  drove  a  well,  in  the  manner  described 
in  his  original  patent,  at  the  fair  grounds  near 
Cortland,  for  the  use  of  the  soldiers  in  camp, 
and  demonstrated  to  his  own  complete  satisfac- 
tion its  success. 

"  That  he  gave  orders  and  directions  for  the 
construction  of  proper  apparatus  for  driving 
such  weUs>  ana  miade  arrangements  for  its 
transportation  with  hJs  regiment  as  it  was 
moved  to  the  seat  of  war. 

"  That  on  the  6th  of  December,  1861,  while 
in  discharge  of  what  seemed  to  be  his  duty,  he 
felt  compelled  to  shoot  one  of  the  captains  of 
his  regiment  named  McNett;  that  the  shot  was 
not  mortal,  but  infiicted  serious  iniury;  that  in 
the  then  state  of  the  public  mind  this  occasion 
gave  rise  to  intense  public  excitement,  out  of 
which  sprang  a  controversy  of  extraordinary 
bitterness,  hivolving  numerous  persons  and 
contfaiuing  for  several  years;  that  the  effect 
upon  Green  was  disastrous  in  the  extreme;  that 
he  was  suspended  from  his  command,  then  tried 
by  a  court  of  inquiry  at  Albany,  and  reinstated 
in  command;  that  his  regiment,  after  having, 
it  is  said,  required  the  protection  of  a  battery 
to  save  it  from  violence  at  the  hands  of  evil  dis- 
posed people  of  the  country,  removed  to  Wash- 
mgton,  where  Green  was  relieved  from  com- 
mand, and  then  dismissed  the  service  and  sub- 
jected to  military  charges. 

"  That  he  was,  in  addition,  harassed  by  civil 
suits  brought  to  charge  him  with  a  persona) 
liability  for  articles  used  by  his  regiment. 

"  That  he  was  also  arrested  and  then  indict- 
ed for  the  shooting  of  McNett,  and  after  re- 
peated postponements  of  the  trial,  effected  be- 
cause of  the  excited  state  of  the  public  mind» 
was  tried  in  1866,  and,  the  Jury  having  dis- 
agreed, was  discharged. 

"  That  durinff  this  period  he  also  became  in- 
volved in  churcn  difficulties  arising  out  of  the 
shooting  of  McNett;  was  expelled  from  the 
church  and  compelled  to  app^  to  the  bishop, 
and  also  became  hivolved  in  litigation  with  the 
pastor  of  his  church. 

"  That  his  efforts  during  this  period  to  secure 
a  reversal  of  the  order  diemissing  him  from  the 
service  were  constant  and  absorbing,  and  were 
attended  with  such  anxiety  of  mind  as  to  give 
rise  to  the  charge  that  he  was  insane. 

"That  this  state  of  things  continued  up  to 
1866,  during  which  period  he  was  of  necessity 
often  absent  from  Cortiand,  at  Albanv  and  at 
Washington,  and  that  he  was  compelled  to  de- 
vote his  entire  time  to  the  controverqr  in  which 
he  had  become  involved,  abandoning  all  other 
occupation  and  exhausting  all  his  means. 
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"  That  in  NoTember,  1866,  when  Green  bax9, 
L79J  \yy  an  advertiaement  hi  the  papen,  that  driven 
wells  were  behig  pnt  down,  lUthoagh  he  waa 
advised  by  ooansel  defendins  him  on  the  hi- 
dictment  for  the  shootiog  of  McNettnot  to  ap- 
ply for  a  patent,  as  he  would  thereby  increase 
the  nomber  of  his  enemies  and  prejudice  him 
on  the  trial  of  the  indictment,  then  about  to 
oome  on,  he  nevertheless  did  then,  and  in  op- 
position to  the  advice  of  his  counsel,  file  his 
application  and  assert  his  right  to  the  invention. 

"  That  the  said  Green,  during  this  period 
aforesaid,  never  declared  any  intention  of 
abandoning  his  said  discovery  and  invention, 
and  that,  having  so  made  his  application  as 
aforesaid,  original  letters  patent  were  granted 
the  said  N.  W.  Green,  January  14, 1868. 

"  It  is  further  agreed  that  whatever  order  or 
decree  is  made  in  this  cause  the  same  shall  be 
made  in  all  the  cases  pending  in  this  court  in 
which  the  same  parties  are  complainants,  a  list 
of  which  cases,  with  the  title  ana  number  there- 
of, is  hereto  attached  and  made  a  part  of  this 
stipulation. 

"  It  is  further  admitted  that  the  complainants' 
price  for  settling  for  infringement  under  the 
above  patent  witnout  suit  has  been  ten  dollars 
per  well  and  the  recognition  of  complainants' 
rights,  and  that  the  complainants  offered  to 
settle  on  such  terms  with  these  defendants  be- 
fore bringing  suit,  which  offer  was  refused." 

A  decree  was  rendered  in  favor  of  the  com- 
plainants on  the  6th  day  of  December,  1886, 
out,  as  at  that  time  the  patent  had  expired,  no 
injunction  was  granted.  The  amount  of  the 
damages  [awarded  was  at  the  rate  of  |10  for 
each  well  used,  that  being  the  amount  of  royalty 
which  the  complainants  had  offered  to  take  be- 
fore suit  brought,  and  admitted  to  be  the  cus- 
tomary price  for  the  same,  as  a  license  fee.  The 
defenaant  prosecutes  the  present  appeal. 

As  the  patent  was  in  force  at  the  time  the 
bill  was  filed,  and  the  complainants  were  en- 
titled to  a  pruiminaiy  injunction  at  that  time, 
the  jurisdiction  of  the  court  is  not  defeated  by 
the  expiration  of  the  patent  by  lapse  of  time 
TTAI  before  final  decree.  There  is  nothiDg  in  the 
^  ^  case  of  Boot  v.  B.  Co.  105  U.  8.  189  [26:976],  to 
sustain  the  objection  made  by  the  appellant  on 
this  account  See  also  Clark  v.  Wooiter,  119 
U.  8.  823, 825  [ants,  8921,  and  cases  there  dted. 
All  other  defenses  made  in  the  cause,  except 
that  of  prior  public  use  and  the  defendant's  m- 
f ringement,  have  been  passed  upon  in  the  case 
of  £!ama  v.  Andrew  [ante,  106f),  Just  decided. 

In  the  present  case  the  appellant  contenda 
that  the  patentee  imblicly  used  his  invention 
more  than  two  years  before  he  applied  for  his 
patent,  and  thereby  forfeited  his  right  to  a  pa- 
tent under  the  law.  This  defense  was  raised 
and  considered,  upon  facts  substantially  the 
same,  hi  the  esse  of  AndretM  v.  Carman,  18 
Blatchf.  807,  and  also  in  the  ease  of  AndretM 
V.  Crou,  19  Blatchf.  291  The  law  governing 
the  subject  of  the  alleged  dedication  and  aban- 
donment by  Green  of  his  invention  prior  to  ob- 
taining hispatent is  that  which  was  in  force 
prior  to  l^vember,  1866,  when  he  made  his 
application.  By  the  Patent  Act  of  1870,  as  well 
as  by  the  Revised  Statutes,  all  riehtB  previously 
acquired  were  preserved.  The  Taw,  therefore, 
applicable  to  the  question,  is  to  be  found  in  the 
Acts  of  1886  and  1889.  The  Act  of  1889,  as 
107ft 


has  repeatedly  been  held,  has  no  effect  to  in- 
validate a  patent,  unless  there  be  proof  of  aban- 
donment, or  of  a  use  of  the  invention  for  mora 
than  two  years  prior  to  the  application  for  tha 
patent  Tne  only  facts  from  which  such  an 
abandonment  or  dedication  can  be  inferred  are 
that  Green,  in  June,  186 1 »  put  down  a  well  at 
his  house  in  Cortland,  New  York;  that  in  Octo- 
ber, 1861,  he  publicly  drove  a  well,  in  the  man- 
ner described  in  his  orisjnal  patent,  at  the  fair 
grounds  near  Cortland,  for  the  use  of  tha 
soldiers  in  camp,  and  demonstrated  to  his  com- 
plete satisfaction  its  success;  and  that  he  gave 
orders  and  directions  for  the  construction  of 
proper  apparatus  for  the  driving  of  such  wells, 
and  made  arrangements  for  its  transportation 
with  his  regiment  as  it  was  moved  to  the  seat 
of  war.  The  circumstances  of  delay,  which 
intervened  between  that  date  and  the  lime  when 
he  made  his  application  for  his  patent  in  Novem- 
ber, 1866,  are  stated  in  the  agreed  statement  of 
facts.  Those  drcumstanoeR  sufiScientlv  rebut 
snj  presumptions  which  might  otherwise  have 
arisen  of  an  intention  on  his  part  to  abandon 
and  dedicate  to  the  use  of  the  public  the  inven- 
tion described  in  his  patent  llie  wells  made 
by  Green  himself  at  Cortland,  and  at  the  fair 
grounds  near  Cortland,  for  the  use  of  his  IT^l 
soldiers,  were  his  first  experiments.  In  respect 
to  these,  it  was  said  by  Jtidge  Benedict,  in 
^ndf^fftMV.Oorman,  13  Blatchf.  307, 825:  "The 
first  experiment  was  a  succesci  in  this:  that  it 
proved  the  possibility  of  obtaining  a  supply  of 
water  by  this  process;  but,  of  course,  it  could 
not  prove  that  a  tube  could  be  driven  down  to 
a  water  bearing  stratum  in  all  localities,  with 
the  cheapness  and  dispatch  necessary  to  render 
the  process  one  of  general  utility.  It  waa 
natural  therefore  to  suppose  that,  before  tha 
process  could  be  declared  to  be  satisfactory, 
other  experiments,  in  other  and  different  locali- 
ties, should  be  made.  He  could,  by  law,  use 
his  invention  for  this  purpose,  and  permit  it  to 
be  used,  for  two  years,  without  forfeiting  hia 
right  to  a  patent  Under  such  drcumstancea, 
it  would  be  gohig  far  to  say  that  his  act  of 
permitting  the  use  of  his  process  at  the  camp 
in  Cortland,  where  his  regiment  was  then  in 
camp,  and  of  providing  material  wherewith  to 
construct  auch  wells  for  hia  r^gunent  when  it 
should  move  into  hostile  territory,  amounted 
to  a  dedication  of  his  invention  to  public  use, 
and  worked  a  forfeiture  of  his  right  to  it" 

Section  7  of  the  Act  of  March  8, 1889,  6  Stat 
at  L.  854,  protects  eveiyone  who  had  purchased 
or  constructed  the  subject  of  the  invention  prior 
to  the  application  for  the  patent,  and  adds  aa 
follows:  "And  no  patent  shall  be  held  to  be  in- 
valid by  reason  of  such  purchase,  sale,  or  use 
prior  to  the  application  for  a  patent  as  aforesaid, 
except  on  proof  of  abandonment  of  such  inven- 
tion to  the  public,  or  that  such  purchase,  sale, 
or  prior  use  has  been  for  more  than  two  years 
prior  to  such  application  for  a  patent  "^  There 
is  no  evidence  in  the  record  or  any  use  or  sale 
of  the  invention  by  Green  before  his  application 
for  a  patent,  and  no  evidence  from  which  to 
conclude  that  any  use  of  any  driven  well  by 
others  before  his  application  was  consented  to 
or  allowed  by  him,  except  in  the  instances  men- 
tioned at  Cortland,  which  were  merely  expcari- 
mental  tests,  made  by  himself.  Mudi  less  la 
there  any  evidence  to  ahow  that  there  waa  any 
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use  of  the  fnTendon  by  others  for  more  than 
two  years  prior  to  his  application. 

Upon  the  question  of  infringement,  the  s£Teed 
statement  of  facts  shows  the  following:  "That 
the  defendants  have  had  in  use  on  their  farm 
[78]  for  the  past  seven  or  ei^ht  years  one  or  more 
driven  wells,  which  wells  were  put  down  for 
the  defendants  by  an  ordinary  well  driver  in 
the  following  manner:  a  tube,  of  which  the 
lower  portion  was  perforated  with  small  fioles 
and  the  lower  end  provided  with  a  point,  was 
driven  into  the  ground  until  it  projected  into 
the  water,  without  removing  the  earth  upwards, 
as  in  boring.  The  water  then  entered  the  tube 
through  the  perforations  and  was  pumped  up 
through  the  tube  by  an  ordinary  pump.  That 
the  defendants  have  never  driven  wells  for 
themselves,  except  as  above  described,  or  for 
other  purposes;  never  have  sold  or  offered  for 
sale  driven  wells,  or  the  materials  for  driving 
them,  but  have  simply  used  their  own  wells  for 
their  personal  use  on  their  farms." 

It  is  now  contended,  on  the  part  of  the  appel- 
lant, that  the  claim  of  the  patent  is  for  the  proc- 
ess of  driving  the  well,  and  not  for  the  use  of 
the  weU  after  it  has  been  driven,  and  that  con- 
sequently the  appellant  is  not  shown  to  have 
infringed;  but,  as  has  been  shown  in  the  case 
of  Eamet  v.  Andrewi,  the  patent  covers  the  proc- 
ess of  drawing  water  from  (he  earth  by  means 
of  a  well  driven  in  the  manner  described'in  the 
patent  The  use  of  a  well  so  constructed  is, 
therefore,  a  continuing  infringement,  as  every 
time  water  is  drawn  from  it  the  patented  proc- 
ess is  necessarily  used.  As  was  said  by  Mr. 
Justice  Blatchford  in  Andrews  v.  Oroa,  19 
Blatchf.  294,  d05:  "Under  this  construction 
the  defendant  has  infringed  by  usinff  the  pump 
in  a  driven  well,  constructed  m  a  nouse  hired 
bv  him,  to  obtain  a  supplv  of  water  for  the  use 
of  his  family,  although  be  may  not  have  paid 
for  driving  the  well,  or  have  procured  it  to  be 
driven,  buch  use  of  the  weU  was  a  use  of  the 
patented  process." 

Ths  decree  cf  the  Oireuii  Court  U  Ckeeordingly 
eMrmed. 

Trueoopy.   Test: 

James  H.  MoKennej,  Otork,  Sup.  Oourt  17.  8. 

Dissenting:  Mr.  JttitieeBreM^yp  Mr.Juetiee 
Field  and  Mr.  Justice  Gray. 

ST.    LOUIS,     IRON    MOUNTAIN   AND 
,         SOUTHERN     RAILWAY     COMPANY. 
^^^         Flff.  in  Err., 

BENJAMIN  B.  KNIGHT  bt  ax.. 

<8ee  &  0.  Beporter*8  ed.  TMT.) 

Common  carriers  HU  qf  lading  is  boih  a  re- 
ceipt and  a  eontraet^-earrier  only  required  to 
dditer  goods  actually  reeeived^-d^fleiencf  in 
qualiiy^iability  as  tDarehoueeman— delivery 
qf  cotton  to  be  compressed-^-lidbili^  to  broker 
—contro^—iDhen  liability  as  common  carrier 
begine-^nstrueUonS'-lieading^local  statute. 

L  A  oommon  oanier  is  not  responsfble  for  a  dlf- 
flBMiioe  in  the  quality  of  goodi  oarried  as  oom- 
paiedwith  that  deBcribed  In  the  bill  of  lading  if  he 
■afaly  delivers  the  very  goods  received  by  hJm  for 


tnmiportatlon. 

JLAbUlofladiDfftai 
tnot.   It  Js  an  ackno^ 


I  at  onoe  a  reoeipt  and  a  oon- 

lowledgnumt  of  the  reoeipt  of 

the  property  and  a  oontraot  to  oany  safely  and  de- 
liver. 

Itt  u.  s. 


a.  In  an  action  to  charge  the  defendant  as  a  oom« 
mon  carrier  with  damages  for  a  failure  to  deliver 
cotton  of  the  quality  oalled  for  by  oortaln  bflls  of 
lading,  iasued  1)7  l6  agent,  It  is  Add:  that  the  de- 
fendant  is  not  liable  as  a  oommon  carrier  by  rea- 
son of  anything  occurring  after  the  transportation 
actually  commenced;  thfltthe  plaintiffs  cannot  re- 
cover on  the  ground  of  a  liability  on  the  part  of 
the  defendant  as  a  warehouseman,  the  action  being 
on  the  bills  of  lading  alone,  and  its  liability,  if  any, 
as  a  warehouseman  being  to  the  broker,  who  de- 
livered the  cotton  to  the  defendant  to  compress  It 
before  shipment,  and  not  to  the  plaintiffs;  that  Its 
liability  as  a  common  carrier  did  not  commence 
until  toe  cotton  was  designated  and  set  apart  by 
said  broker  or  his  agents  for  immediate  traniBporta- 
tion,  all  of  the  cotton  delivered  to  the  defendant 


tain  instructions,  set  out  In  the  opinion  of  the 
court,  are  erroneous;  and  that  the  defenses  made 
by  the  defendants  were  open  to  It  under  the  plead- 
ings, a  Statute  of  IlllnoSs  requiring  a  plea  to  be 
yerlned  by  ailldavlt  under  certain  drcumstancea, 
not  being  applicable  to  the  eircumstances  of  the 
case. 

(No.  288.] 

Argued  and  submitted  May  S,  1887.    Decided 

May  t8, 1887. 

rr  ERROR  to  the  Oiixmit  Court  of  the  United 
States  for  the  Northern  District  of  Illinoia 
Betersed. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court 

Mr.  John  F.  Dillon*  for  plaintifF  in  error: 

The  agent  of  the  Railway  Company  had  no 
authority  to  issue  bills  of  lading  tor  cotton  not 
actually  received  by  him  for  transportation; 
and  biUs  so  issued  can  impose  no  liability  upon 
the  Railway  Company  to  deliver  the  goods 
therein  desmbed;  but  it  may  be  shown,  even 
as  against  an  innocent  indorsee  for  yalue,  that 
such  coods  were  never  received  for  carriage. 

Lickbarrow  v.  Mason,  2  T.  R.  68;  Grant  v. 
Norway,2  £ng.  L.  A  Eq.887;  Hubberstv  t.  Ward, 
18  Eng.  L.&  Eq.  551 ;  Broum  ▼.  The  Powell D.8. 
Coal  &,,  L.  R  10  C.  P.  562;  The  Freeman  v. 
Buckingham,  59  U.  S.  18  How.  182  (15:841);  The 
Loon,  7  Blatchf.  244;  Robinson  v.  Memphis,  etc 
B.  B.  Co.  9  Fed.  Rep.  129;  8.  C.  16  Fed.  Rep. 
67 ;  FMHd  v.  Vinton,  105  U.  S.  7  (26:  99^; 
Sears  T.  TFtfMot?,  8  Allen,  108;  Baltimore  dO. 
B.  R  Co.  y.  WiUms,  44  Md.  11:  HuntY.  Miss. 
Cent.  22.  Ob.  29  La.  Ann.  446;  Louisiana  Nat. 
Bank  y.  LaveiUe,  52  Mo.  880.  See  Chandler  y. 
Bprague,  88  Am.  Dec.  407,  note;  Cox  y.  Bruu, 
L.  R18Q.  B.Div.  147. 

By  the  insertion  of  the  words  "contents  un- 
known/' in  the  bill  of  lading,  the  Railway 
Company  expressly  exonerated  itself  from  all 
liability  in  regard  to  the  quality  of  the  cotton 
which  it  receiyed  and  earned  under  these  bills, 
and  in  the  absence  of  eyidence  to  the  contrary 
cannot  be  held  responsible  for  nondeliyery  of 
the  cotton  sued  for,  upon  a  warranty  that  the 
cotton  carried  should  be  of  the  quality  indi- 
cated in  the  bills,  and  by  the  marks  upon  the 
bales  themselyes. 

Haddow  y.  Pdrry,  8  TauDt.  808;  Jessd  y. 
Bath,  L.  R  2  Ezch.  267;  Clark  y.  BarmccU 
58  U.  S.  12  How.  272  (18:  985);  The  Columbo, 
8  Blatchf.  521;  Bissel  y.  Price,  16  HI.  408;  Bar- 
rett y.  Bogers,  7  Mass.  297;  8/iep?ierdy.  Natilor, 
5  Qray,  591;  Miller  y.  Hannibal  A  8t.  J.  B.  B, 
Co.  90  N.  Y.  480. 

As  to  all  cotton  in  the  compress  warehouse, 
and  until  its  actcsl  deliyeiry  upon  the  loading 
platform  for  shipment,  the  Railway  Company 
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can  ftt  mo0t  be  deemed  onlj  a  waiehoosenian, 
and  its  liability  af  such  cannot  be  inquired  into 
in  thia  actloii.  jtt  was  not  in  issue. 

Hutchinson,  Carriers,  $  82;  Michigan,  etc.  B, 
R.  Oo.  V.  Sh,urt»,  7  Mich.  515;  FUUt  v.  JBSWafrf, 
7  Cow.  497;  SL  Louis,  etc.  B,  B.  Oo.  v.  Mont- 
oomery,  89  lU.  885 ;  BotkeU  v.  Waterhause,  2 
Stark.  461;  (TITeiU  r.  N. T.C.  dtB.B.R.  ROo. 
60  N.  Y.  188;  Barron  v.  Eldredge,  100  Mass. 
455;  Angell,  Carriers,  §  184,  and  note. 

The  court  below  erred  in  charging  the  Jury 
that  the  Railway  Company  was  liable  in  case  of 
connivance  by  its  agent  at  the  substitution  of 
an  inferior  q^udity  of  cotton  in  the  place  of 
that  caUed  for  by  the  bills  of  lading,  both  be- 
cause there  was  no  such  issue,  and  no  evidence 
to  warrant  such  a  charge,  and  the  chaige  mis- 
conoeiyed  the  actual  case  in  hand. 

Mesgn,  Julius  Rosenthal  and  Abram 
M.  Penee»  for  defendants  in  error: 

Under  the  pleadings  the  defendant  is  not  en- 
titled to  raise  any  question  as  to  the  validity  of 
the  bills  of  lading,  and  is  estopped  from  claim- 
ing Uiat  the  cotton  described  In  the  bills  was 
not  on  hand  at  time  same  were  issued.  De- 
fendant's plea  not  being  verified  by  aflBldavit, 
it  IB  precluded  from  controverting  the  execu- 
tion of  the  bills  of  lading. 

Stevemon  v.  Fhrnnoorth,  2  Gilm.  715;  Oaddy 
V.  MeCleave,  59  Dl.  182;  Templeton  v.  ffayward, 
65  m.  178;  DmgM  v.  IfeweU,  15  111.  885;  Walk- 
<r  V.  KrOawn,  67  DL  252. 

The  bills  of  lading  in  this  case  were  issued 
by  an  agent  of  defendant  Confidence  had 
been  reposed  in  such  agent,  and  apparent  au- 
thority had  been  conferred  upon  Imn  by  the 
defendant  Company  to  receipt  for  property  and 
issue  such  bills  of  lading;  and  hence  such  prin- 
cipal, as  against  an  innocent  purchaser  for 
vfdue,  must  suffer  from  an  actiud  ezerdse  of 
authority  not  exceeding  the  appearance  of  that 
which  is  granted  to  such  agent  The  defend- 
ant Company  is  estopped  by  the  acts  and  dec- 
larations of  Its  agent,  upon  which  plaintiff  re- 
lied and  partedjrith  his  money,  from  denying 
that  it  had  recSved  the  cotton  in  question,  as 
stated  in  its  bill  of  lading. 

m,  Louis  d  Iron  Mt.  R.  R  Co,  y.  Lamed, 
108  HI.  298;  Armour  v.  Mich.  Cent.  R.  R  Oo. 
65  N.  Y.  111. 

The  evidence  shows  that  at  the  time  these 
bills  of  lading  were  signed  there  wsis  a  large 
amount  of  cotton  of  this  grade  and  of  these 
marks  in  the  hands  of  the  Kailwav  Company; 
and  also  that  in  December  5,000  bales  of  cotton 
were  in  its  possession  and  that  over  5,000  bales 
of  cotton,  with  same  marks  as  this,  were  sent 
to  parties  other  than  plaintiffs. 

If  other  persons  had  rights  superior  to  plaint- 
iffs to  this  cotton,  it  should  have  been  &own 
by  defendant  The  burden  was  upon  them  to 
show  it  And  upon  our  proving  that  cotton  of 
the  quality  and  description  of  ours  came  into 
the  hands  of  defendant,  although  after  the  bills 
of  lading  were  given,  yet,  when  it  came  into 
such  possession.  It  bec^e  the  property  of  the 
holders  of  the  bills. 

The  Idaho,  98  U.  8.  575  (28: 978);  B^ley  v. 
Bigeloio,  12  Pick.  807;  Bobineon  t.  Memphis 
RR  Cb.  16Fed.Bep.  60. 

Mr.  JttsUee  Matthews  delivered  the  opin- 
ion of  the  court: 
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This  is  an  action  of  assumpsit  br 
the  defendants  in  error  against  the  8t  ^ 
Iron  Mountain  and  Southern  Railway  Com- 
miny  in  the  Superior  Court  of  Cook  Uounty, 
Illinois,  and  removed  into  the  Circuit  Court  of 
the  United  States  for  the  Northern  District  of 
Illinois  by  the  defendant  below,  the  parties  be- 
ing citizens  of  different  States.  The  declaration 
set  out  several  similar  causes  of  action  in  dif- 
ferent counts  against  the  Railway  Company  as 
a  common  carrier,  in  one  of  which  it  was 
alleged  that  the  defendant,  having  received 
from  one  G.  T.  Potter  a  large  number  of  bales 
of  cotton,  described  in  a  certain  bQl  of  lading 
acknowledging  receipt  thereof,  thereby  agreed 
safely  to  carry  the  same  from  Texarkana,  in 
the  State  of  Arkansas,  to  St  Louis,  in  the  State 
of  Missouri,  and  thence  to  Woonsocket,  in  the 
State  of  Rhode  Island;  and  avers  that,  in  viola- 
tion of  its  promise  and  duty,  and  by  reason  of 
its  negligence,  the  said  ^ooos  became  and  were 
wholly  lost.  The  plaintiffs  below  sued  as 
purchasers  of  the  cotton  from  Potter  and  as- 
signees of  the  bills  of  lading.  The  bills  of  lad- 
ing sued  upon  were  similar  in  their  tenor,  ex- 
cept as  to  the  description  of  the  articles  named 
therein,  and  commenced  as  follows:  "Received 
from  G.  T.  Potter  the  following  packages,  con- 
tents unknown,  in  apparent  good  order,  marked 
and  numbered  as  per  margin,  to  be  transported 
from  Texarkana,  Ark.,  to  St  Louis,  and  deliv- 
ered to  the  consignee  or  a  connecting  common 
carrier."  A  specimen  of  what  was  contained 
on  the  margin  is  as  follows: 

**Marked.  List  of  articles.  Weight 

•*[P.  P.].- -Seventy-four   bales  cot- 
ton, adv.  ch'g's $111.00... 85,964 
••Order  shipper  notify— 

"B.  B.  &  R.  Knight, 
ProvidencM,  B.  L 
"Deliver  cotton  Woonsocket,  R.  I." 

Some  of  the  bills  of  ladins  specified  that  the 
goods  were  to  be  transported  from  Texarkana 
toPtovidence,  R.  I.,  to  be  forwarded  from  St. 
Louis  to  destination.  The  whole  number  of 
bales  in  controversy  is  525. 

To  the  declaration  the  defendant  filed  a  plea 
of  the  general  issue,  which  was  not  verified. 

The  ground  of  the  complaint  on  the  part  of 
the  plaintiffs  was,  not  that  they  did  not  receive 
the  whole  number  of  bales  caUed  for  by  the 
bills  of  lading,  but  that,  as  to  the  525  bales  in 
controversy,  they  were  not  of  the  grade  and 
quality  designated  by  the  marks  contained  in 
tiie  bifls  of  lading.  By  reason  of  this  differenoD 
in  quality,  on  tbe  amvalof  the  cotton  at  desti- 
nation, the  plaintiffs  refused  to  receive  the 
same,  and,  after  notice  to  the  defendant,  caused 
the  same  to  be  sold  for  its  account  The 
amount  claimed  was  the  loss  thereby  incurred. 

The  cause  was  tried  by  a  Jury,  and  a  verdict 
and  judgment  rendered  for  the  plaintiffs  for 
$11,808.51.  A  bill  of  exceptions,  duly  taken, 
sets  out  the  entire  evidence  given  on  the  trial, 
and  the  charge  of  the  coiut  to  the  Jury,  with 
the  exceptions  taken  by  the  plaintiff  in  error. 

The  court  below  in  its  charge  to  the  Jury 
gave  in  outline  a  statement  of  the  main  features 
of  the  case  sufficient  for  present  purposes,  as 
follows: 

"The  proof  tends  to  show  that  Potter  was  a 
cotton  broker  at  Texarkana,  Arkansas,  in  tte 
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fall  of  1879  and  winter  following;  that  he 
bought  moet  of  his  cotton  at  points  in  Texas 
on  the  lines  of  railroads  running  south  and 
southwest  and  west  from  Tezarkuia,  and  that 
[^ J  it  was  brought  to  Texarkana  hv  these  railroads 
and  tiiere  delivered  upon  the  platform  of  what 
is  known  in  the  testimony  as  the  Cotton  Com- 
press Company;  that  this  compress  company 
was  a  corporation  whose  business  it  was  to 
coxnpress  cotton,  and  that  all  the  cotton  bought 
by  rotter  and  delivered  at  Texarkana  was  to 
be  there  compressed  before  it  was  shipped 
East  and  North  by  the  defendant  This  com- 
press company  had  a  large  warehouse,  where 
cotton  was  stored  until  it  could  be  compressed 
•nd  made  ready  for  shipment 

"The  testimony  tends  to  show  the  course  of 
business  to  have  been  this:  cotton  was  bought 
by  Potter  and  delivered  into  the  compress 
house.  It  was  there  weighed,  classed,  or  graded 
by  Potter,  and  marks  put  upon  each  bale  indi- 
cating the  grade  or  quality  of  the  cotton  and 
the  lot  to  which  it  belonged.  When  Potter 
had  so  weighed,  graded,  and  marked  a  num- 
ber of  bales  he  made  out  a  bill  of  lading,  de- 
scribing certain  bales  of  cotton  by  the  marks 
on  the  bales,  had  the  superintendent  of  the 
compress  company  warehouse  certify  to  the 
fact  that  the  cotton  called  for  by  these  bills  of 
lading  was  in  the  warehouse,  and  the  bills  of 
lading  thus  certified  to  by  the  letters  '  0  E ' 
and  the  signature  of  Martin,  the  superintendent 
of  the  compress  warehouse,  were  signed  by 
O'Connor,  the  freight  a^ent  of  the  defendant 
at  Texarkana.  Potter  then  drew  drafts  on  the 
persons  to  whom  he  had  sold  cotton  of  the 
grade  called  for  by  these  bills  of  lading,  at- 
tached these  bills  of  lading  to  the  drafts,  and 
some  local  bank  at  Texarkana  or  some  of  the 
adjacent  towns  or  cities  cashed  these  drafts, 
and  they  went  forward  to  some  correspondent 
of  such  bank  for  collection,  and  In  due  course 
of  mail  and  long  before  the  actual  arrivid  of 
the  cotton  the  drafts  were  paid;  and  this  seems, 
from  the  proof,  to  have  been  the  course  of  busi- 
ness between  the  plaintiffs  and  Potter. 

* 'There  is  also  testimony  in  the  case,  given 
by  Potter  himself,  which  tends  to  show  that 
the  bills  of  lading  were  issued  upon  cotton  be- 
fore it  had  been  received  into  the  warehouse 
upon  some  understanding  or  agreement  be- 
r841  ^^^  Potter  and  O'Connor  that  they  should 
■^     -*       be  so  issued,  and  that  Potter  would  afterwards 

gut  the  cotton  to  respond  to  those  bills  of  lad- 
ig  into  the  warehouse. 
*'It  is  conceded  that  the  defendant,  and  it  is  in 
fact  provided  in  the  bills  of  lading  that  the  de- 
fendant, the  Railroad  Company,  should  com- 
press this  cotton  before  shipping  to  the  North  or 
East,  and  that  the  expense  of  compressing  was 
paid  by  the  defendant  out  of  its  charges  for 
transportation:  that  some  time  necessarily 
elapsed  between  the  arrival  of  the  cotton  in  the 
compress  warehouse  and  the  time  when  it  was 
compressed  and  made  ready  for  shipment. 
Especially  was  this  so  in  the  fall  and  early  part 
of  the  winter,  when  there  was  a  large  rush  on 
cotton,  and  it  was  impossible  to  compress  and 
handle  the  cotton  as  fast  as  it  came  in.  The 
cotton  therefore  accumulated  in  large  quanti- 
ties in  the  compress  house,  awaiting  compres- 
sion and  cetting  ready  for  shipment. 

"And  men  u  also  proof  in  the  case  tending 
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to  show  that  when  it  was  rea(!y  for  shfpment 
it  was  turned  out  on  to  what  was  known  as  the 
loading  platform,  and  was  there  shipped  to  such 
consignees  as  Potter  dhrected :  that  is,  bills  of 
lading  having  been  given  to  various  persons, 
Potter  directed  to  whom  he  would  have  each 
lot,  as  it  was  turned  out  ready  for  shipment, 
sent  or  forwarded. 

"The  controversy  in  this  case  is  wholly  in 
regard  to  525  bales  of  cotton  covered  by  the 
eight  bills  of  lading  offered  in  evidence  in  this 
case.  These  bills  of  lading,  as  you  will  re- 
member, covered  a  largeamountof  other  cotton 
which  it  is  conceded  was  received  in  due  course 
of  business,  and  answered  to  the  marks  of 
quality  which  were  upon  the  bales:  but  it  is 
Claimed  on  the  part  of  the  plaintiiis  that  695 
bales  of  the  whole  number  of  bales  covered  by 
the  bills  of  ladine  were  not  of  the  quality 
called  for  by  these  bills  of  lading,  and  this  suit 
is  wholly  in  regard  to  those. 

'^he  plaintiffs  daim  that,  on  or  about  the 
9th  of  April,  1880,  there  still  remained  un- 
shipped from  Texarkana  and  in  the  compress 
warehouse  625bales  of  this  cotton,f  or  which  they 
held  bills  of  lading;  that,  on  or  about  the  9th 
of  April,  there  remained  in  the  compress  house 
about  800  bales  of  cotton  of  an  inferior  grade  [86] 
to  thai  indicated  by  the  marks  on  the  cotton 
called  for  by  these  bills  of  lading;  and  that 
certain  employ^  of  Potter,  as  plaintifb  insist, 
with  the  knowledge  of  O'Connor,  the  defend- 
ant's freight  agent,  re-marked  this  cotton  with 
marks  indicating  the  grade  or  quality  called 
for  by  the  bills  of  lading;  and  the  defendant 
forwarded  this  inferior  cotton  to  the  plaintiffs, 
instead  of  the  actual  quality  called  for  by  these 
bills  of  biding. 

"The  plaintiff's  proof  also  tends  to  show  that 
when  this  inferior  cotton  arrived  at  its  destina- 
tion. Providence,  Rhode  Island,  plaintiffs  de- 
clined to  accept  it,  caused  it  to  be  put  into  an 
auction  house,  and  sold  for  the  benefit  of  whom 
it  might  concern,  notified  the  defendant  of  what 
they  had  done  before  this  sale  took  place,  giv- 
ing the  defendant  opportunity  to  reclaim  and 
take  the  cotton  if  it  saw  fit,and  dispose  of  it  it- 
self; and  this  suit  is  now  brought  to  recover 
the  difference  between  the  proceeds  of  this  in- 
ferior cotton,  as  the  plaintiffs  claim,  and  the 
drafts  and  freight  they  have  paid." 

It  is  not  denied  that  the  Railroad  Company 
delivered  to  the  plaintiffs  below  the  whole  num- 
ber of  bales  of  cotton  mentioned  in  the  bills  of 
hiding,  with  external  marks  thereon  as  called 
for,  and  that  no  change  was  made  in  the  cotton 
or  in  the  marking  thereof  after  it  was  loaded 
on  the  cars  for  transportation  to  Texarkana, 
and  that  no  damage  or  loss  was  occasioned  by 
reason  of  any  want  of  care  or  diligence  in  the 
transportation.  The  bill  of  ladins^  contains  no 
warranty  that  the  goods  describea  shall  answer 
any  particular  quality;  on  the  conlrarv,  it  ex- 
pressly specifies  that  the  contents  of  the  pack- 
ages are  unknown.  That  a  bill  of  lading  in 
such  cases  does  not  operate  as  such  a  guaranty 
appears  from  the  case  of  Clark  v.  Barnwell,  .'53 
U.  8.  12  How.  272  ("13:985],  where  Mr.  Justice 
Nelson,  delivering  the  opinion  of  the  court,  p. 
288  [989],  said:  '^t  is  obvious,  therefore,  that 
the  acknowledgment  of  the  master  as  to  the 
condition  of  the  goods  when  received  on  board 
extended  only  to  the  external  condition  of  the 
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cases,  excluding  any  implication  as  to  the  quan- 
tity or  quality  of  the  article,  condition  of  it  at 
the  time  received  on  bouxi,  or  whether  prop- 
erly packed  or  not  in  the  boxes." 

The  observations  of  the  Master  of  the  Rolls, 
Ijord  Esher^  in  the  case  of  Cox  ▼.  Bruce,  L.  R. 
18  Q.  B.  Di7.  147,  are  very  much  in  point.  He 
says:  "But,  then,  secondly,  it  is  said  that,  be- 
cause the  plaintiffs  are  indorsees  for  value  of 
the  bill  of  lading  without  notice,  they  have  an- 
other right,  that  they  are  entitled  to  rely  on  a 
representation  made  in  the  bill  of  ladine  that 
the  bales  bore  such  and  such  marks,  ana  that 
there  is  consequently  an  estoppel  against  the 
defendants.  That  raises  a  question  as  to  the 
true  meaning  of  the  doctrine  in  Grant  v.  Nor- 
way, 10  C.  B.  665.  It  is  clearly  impossible,  con- 
sistently with  that  decision,  to  assert  that  the 
mere  fact  of  a  statement  being  made  in  the  bill 
of  lading  estops  the  shipowner  and  gives  a  right 
of  action  agamst  him  if  untrue,  bemuse  it  was 
there  held  Uiata  bill  of  lading  signed  in  respect 
of  goods  not  on  board  the  vessel  did  not  bind 
the  shipowner.  The  ground  of  that  decision, 
according  to  my  view,  was  not  merely  that  the 
captain  has  no  authority  to  sign  a  bill  of  lading 
in  respect  of  goods  not  on  board,  but  that  the 
nature  and  limitations  of  the  captain's  author- 
ity are  well  known  among  mercantile  persons, 
and  that  he  is  only  authorized  to  pmorm  all 
things  usual  in  the  line  of  business  in  which  he 
is  employed.  Therefore  the  doctrine  of  that 
case  is  not  confined  to  the  case  where  the  goods 
are  not  put  on  board  the  ship.  That  the  cap- 
tain has  authority  to  bind  his  owners  with  re- 
gard to  the  weight,  condition,  and  value  of  the 
goods  under  certain  circumstances  may  be  true; 
but  it  appears  to  me  absurd  to  content  that  per- 
sons are  entitled  to  assume  that  he  has  author- 
ity, though  his  owners  really  gave  him  no  such 
authority,  to  estimate  and  determine  and  state 
on  the  bill  of  lading,  so  as  to  bind  his  owners, 
the  particular  mercantile  quality  of  the  goods 
before  they  are  put  on  board;  as,  for  instance, 
that  they  are  goods  containing  such  and  such  a 
percentage  of  good  or  bad  material,  or  of  such 
and  such  a  season's  growth.  To  ascertain  such 
matters  is  obviously  quite  outside  the  scope  of 
the  functions  and  capacities  of  a  ship's  captain 
and  of  the  contract  of  caroage  with  whidi  he 
has  to  do." 

It  follows,  therefore,  that  if  any  liability  at- 
tached to  the  plaintiff  in  error  upon  these  bills 
of  lading,  it  must  be  by  reason  of  what  occurred 
prior  to  the  actual  loading  of  the  cotton  upon 
the  cars  at  Texarkana,  when  the  transportation 
actually  commenced.  If  Potter  had  never  de- 
livered to  the  plaintiff  in  error  any  cotton  at  aU 
to  make  good  the  525  bales  called  for  by  the 
bills  of  lading,  it  is  clear  that  the  plaintiff  in  er^ 
ror  would  not  be  liable  for  the  deficiency.  This 
is  well  established  by  the  cases  of  The  Free- 
man V.  Buchingkam,  59  U.  8.  18  How.  182 
!  15:841],  and  PoUard  v.  Vinton,  105  U.  8.  7 
26:998j.  In  the  latter  case,  Mr,  Justice  Miller, 
lelivenng  the  opinion  of  the  court,  and  speak- 
ing of  the  nature  and  effect  of  a  bill  of  lading, 
says:  "It  is  an  instrument  of  a  twofold  charac- 
ter. It  is  at  once  a  receipt  and  a  contract.  In 
the  former  character,  it  is  an  acknowledgment 
of  the  receipt  of  property  on  board  his  vessel 
by  the  owner  of  the  vesseL  In  the  latt^  it  is 
a  contract  to  carry  safely  and  deliver.  The  re- 
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ceipt  of  the  goods  lies  at  the  foundation  of  the 
contract  to  carry  and  deliver.  If  no  eoods  are 
actually  received,  there  can  be  no  valid  contract 
to  carry  or  to  deliver. "  And  the  doctrine  is  ap- 
plicable to  transportation  contracts  made  in 
that  form  by  railwav  companies  and  other  car- 
riers by  land,  as  well  as  carriers  by  sea.  BaIt^• 
more  Jt  0.  B.  B.  Go.  v.  WiUdns,  UlAd.  11;  Mil- 
ler V.  Eannibai  A  8t,  Jo.  B.  B.  Oo,  90  N.  Y. 

0.  A  fortiori  the  carrier  is  not  resix)nsible, 
as  we  have  already  seen,  for  a  deficiencvin  the 
quality  as  compared  with  that  described  in  the 
bill  of  lading,  if  he  safely  delivers  the  very 
goods  he  actually  received  for  transportation. 

It  becomes  necessary,  therefore,  further  to 
inquire  what  facts,  happenini?  before  the  actual 
loading  of  the  cotton  in  question  on  the  cars  of 
the  plaintiff  in  error  at  'Texarkana,  create  a  lia- 
bility  on  its  part  to  make  good  the  loss  com- 
plained of  by  reason  of  its  duty  as  a  common 
carrier  imder  the  bills  cd  lading  sued  on.  On 
this  point,  the  court  below  charged  the  jury  as 
follows: 

"1.  This  compress  warehouse  must  be 
deemed  the  warehouse  of  the  defendant.  If 
you  find  from  tibe  proof  that  it  was  used  by  the 
defendant  as  the  place  for  storing  the  cotton 
while  the  defendant  was  compreasmg  the  same 
— that  is,  if  while  the  defendant  was  getting 
the  cotton  ready  for  shipment  North  it  uSed  the 
compress  warehouse  for  the  purpose  of  storage, 
then  the  compress  warehouse  must  be  deemed 
the  defendant's  warehouse  for  that  purpose. 

"2.  The  proof  without  controversy  seems  to 
be  that  it  was  understood  between  Potter  and 
the  defendant  that  all  the  cotton  covered  by 
these  bills  of  lading  was  to  be  compressed  be- 
fore it  was  to  be  put  on  the  defendant's  cars  for 
actual  transportation.  While  it  remained  in  the 
compress  house  for  compression,  awaiting  fur- 
ther shipment,  the  defendant's  liability  was  thai 
of  a  warehouseman  only,  and  not  that  of  a  car- 
rier; that  is,  the  defendant  was  liable  for  due 
and  ordinary  care,  such  as  warehousemen  are 
expected  to  take  of  property  placed  in  a  ware- 
house for  keeping.  A  common  carrier's  liabil- 
ity is  of  an  extraordinary  character,  and  covers 
every  risk  that  the  property  can  be  subject  to, 
except  a  loss  by  the  act  of  God  or  by  an  un- 
avoidable accident,  and  by  the  public  enemy, 
unless  this  extraordinary  liability  which  the  law 
imposes  is  limited  or  restricted  by  the  contract 
between  the  parties,  so  that  this  extraordinary 
liability,  as  a  common  carrier,  did  not  com- 
mence until  the  property  was  actually  loaded  or 
taken  for  transportation;  but  the  liability  waa 
that  of  a  warehouseman  until  the  transportation 
was  actually  commenced." 

After  charging  the  jury,  in  the  sameoonneo- 
tion,  that  the  bills  of  laaing  were  not  negoti- 
able, so  that  any  defense  open  to  the  plaintiff  in 
error,  if  sued  by  Potter,  might  be  made  against 
the  plaintiffs  below,  notwithstanding  they  had 
paid  value  for  the  property  on  the  udth  of  the 
bill  of  lading,  the  court  further  said: 

"But  this  rule  must  be  taken  with  this  quali* 
fication:  that  after  the  issuing  of  a  bill  of  lad* 
ing  by  the  defendant  as  a  vrarehouseman  or 
common  carrier  no  collusive  agreement  or  con* 
duel  between  the  defendant  ami  Potter  can  be 
allowed  to  prejudice  the  plaintKb'  rights  aa 
holders  of  these  bills  of  lading.  The  pwintifla 
have  the  right  to  have  the  contract  performed 
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fQbrtantiaUy  as  it  was  made  between  Potter 
and  the  defendant.  There  can  be  no  substan- 
tial change  in  the  tenns  of  the  contract  to  the 
prejudice  of  the  plain  tiffs  or  an j  person  to  whom 
[69  J       the  contract  or  diU  of  lading  may  be  assigned." 

The  court  further  charg^  the  Jury  that  the 
defendant,  as  a  common  carrier,  was  not  a  guar- 
antor of  the  quality  of  the  commodity  it  as- 
sumed to  transport,  and  added  as  follows: 

"This  rule  may,  however,  be  subjected  to  a 
qualification  or  limitation  under  the  facts  in  this 
case  as  you  may  find  them  to  be.  The  proof 
tends  to  show  that  Potter  marked  quite  a  large 
number  of  bales  with  the  same  grade  and  lot 
marks  as  those  described  in  these  bills  of  lad- 
ing; and  there  is  proof  tending  to  show  that  no 
specific  bales  of  cotton  were  set  apart  or  con- . 
sidered  as  forming  the  particular  bales  to  be  j 
shipped  on  these  bills  of  lading;  but  it  was  un- 
derstood between  Potter  and  the  defendant  that 
out  of  the  lot  or  quantity  of  bales  marked  in 
the  manner  designated  in  these  bills  of  ladinff 
a  sufficient  number  to  make  up  what  arecallea 
for  by  those  bills  of  ladine  should  be  shipped. 
If  you  so  find,  then  the  defendant  was  bound  | 
to  ship  the  number  of  bales  called  for  by  these 
bills  of  lading  out  of  the  larcer  quantity  bear- 
ing the  same  common  marks;  and  this  would 
be  the  contract,  if  you  find  from  the  proof  that 
the  cotton  in  question  was  to  be  drawn  from  a 
larger  lot  beanng  the  same  common  marks. 

"  The  testimony  on  the  part  of  the  defendant 
tends  to  show  that  the  defendant's  agents  did 
not  know  at  the  time  of  the  issuing  of  these 
bills  of  lading  that  the  marks  on  these  bales  in- 
dicated the  qualiU^  or  the  grade  of  the  cotton; 
that,  so  far  as  Mr.  O'Connor  and  the  other 
aeents  of  the  defendant  who  had  the  responsi- 
ble  charge  of  the  defendant's  business  at  Tez- 
arkana  were  concerned,  the  marks  only  indi- 
cated a  means  of  identification,  and  the  quality 
of  the  cotton  was  not  considered  by  them;  that 
a  bale  of  cotton  to  them  was  only  a  bale  of  cot- 
ton, without  reeard  to  quality;  that  in  shipping 
the  cotton  in  fiuflllmentof  uese  bills  of  lading 
they  only  referred  to  the  marks  as  a  means  m 
identifying  or  determining  what  cotton  th^ 
were  to  ship  under  each  bin  of  lading. 

"As  has  been  stated,  the  plaintiffs'  {iroof 
tends  to  show  that  on  or  about  the  9th  of  April 
the  employes  of  Potter,  with  the  knowledge 
of  the  defendant's  agent,  marked  a  lot  of  800 
bales  of  inferior  cotton,  then  in  the  compress 
warehouse,  with  grade  marks  corresponding  to 
those  called  for  by  these  bills  of  lading,  and 
that  the  defendant  shipped  this  inferior  cotton 
[M]  to  the  plaintiffs  in  fulfillment  of  its  contract 
onder  those  biUs  of  lading;  while  the  defend- 
ant's proof  tends  to  show  that  the  defendant's 
agents  had  no  knowledge  of  the  fact  that  this 
cotton  was  of  a  quality  inferior  to  that  called 
for  by  these  biUs  of  lading,  and  had  no  knowl- 
edffe  of  the  fact  that  the  gnule  marks  on  the 
bales  so  shipped  had  been  changed  from  marks 
indicatinir  a  lower  grade  to  those  indicating  the 
grade  called  for  bv  the  bills  of  lading,  but  that, 
on  the  contrary,  they  accepted  the  cotton  with 
the  belief  that  it  was  the  cotton  called  for  by 
the  bills  of  lading,  and  which  had  been  delayed 
in  the  warehouse  up  to  that  time  for  the  pur- 
pose of  compressing  and  getting  it  ready  for 
shipment 

"4.  If  the  proof  in  the  case  satisfies  you  that 
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the  defendant's  agents  knew  or  were  Informed 
at  the  time  they  shipped  this  cotton  to  the 
plaintiffs  or  accepted  it  for  shipment  that  it 
was  of  a  quality  inferior  to  that  caUed  for  by 
the  bills  of  lading  which  the  defendant  had 
issued  for  it,  and  knew  that  the  marks  on  those 
bales  or  packages  had  been  chanffed  from  marks 
indicating  a  lower  ffrade  or  qiuuity  of  cotton  to 
marks  indicating  the  grade  called  for  by  the 
bills  of  lading,  then  the  defendant  is  liable  in 
this  action  for  the  difference  in  value  between 
the  cotton  of  the  quality  called  for  by  the  bills 
of  lading  and  the  value  of  the  cotton  actually 
shipped— that  is  to  say,  if  the  proof  satisfies 
you  that  the  a^nt  of  the  defendant  conniyed 
at  the  substitution  of  a  lower  and  inferior  qual- 
ity of  cotton  in  place  of  that  called  for  by  the 
bills  of  hiding,  although  the  marlos  may  nave 
been  such  as  called  for  by  the  bills  of  tiding^ 
then  the  defendant  is  liable.  While,  if  from  the 
proof  you  are  satisfied  that  when  the  agents  of 
the  deiendant  actually  shipped  theootton  th^ 
had  no  knowledge  of  the  difference  in  quality 
between  the  cotton  so  shipped  and  that  callea 
for  by  the  bills  of  lading,  and  had  no  knowl- 
edge that  the  cotton  was,  in  IbxA,  inferior  to 
that  called  for  by  the  bills  of  hiding,  and  that 
the  grade  marks  on  the  bales  had  been  changed 
from  marks  indicating  a  lower  grade  to  marks 
called  for  by  the  bills  of  lading,  then  the  de- 
fendant is  not  liable. 

"  You  are  to  determine,  then,  as  a  question 
of  fact,  from  the  testimony: 

*' First  Whether  it  was  in  the  course  of  [01] 
business  in  the  handling  of  this  cotton  in  the 
warehouse  to  set  apart  and  keep  separate  the 
cotton  covered  by  each  bill  of  lading  from  the 
time  such  bill  of  ladine  was  issued,  or  whether 
the  defendant's  agent,  0'Ck)nnor,  only  satisfied 
himself,  through  the  agency  of  Martin  or  his 
employes,  that  there  was  enough  cotton,  as 
stated  in  the  bills  of  hiding,  to  fill  such  bill  as 
part  of  a  common  lot  answering  to  the  same 
description.  As,  for  illustration,  there  mi^ht 
be  in  a  railroad  warehouse  in  this  city  10,000 
barrels  of  flour  of  one  brand,  and  ten  biUs  of 
lading  might  be  issued,  each  to  a  different  per- 
son, calling  each  for  1,000  barrels  of  this  lot  of 
flour.  No  one  banel  would  be  specifically 
set  apart  as  belonging  to  any  one  of  these 
bills  of  lading;  but  any  one  of  the  10,000  bar- 
rels would  be  liable  to  be  shipped  on  any  of  these 
bills  of  hiding—- that  is,  it  would  be  assumed 
that  the  entire  lot  was  uniform  and  alike  in 
quality,  and  it  would,  therefore,  make  no  dif- 
ference to  the  person  to  whom  it  was  shipped 
which  particular  barrel  of  flour  he  got.  If 
such  was  the  mode  of  doing  business  in  this 
compress  warehouse,  and  Potter  understood  it, 
then  the  defendant  was  not  obliged  to  keep 
separate  cotton  called  for  by  etuch  bill  of  lad- 
ing, but  could  fill  the  bill  of  hiding  out  of  the 
common  lot  bearing  the  same  marks. 

"  Second.  Did  the  agents  of  the  defendant 
ii^  charge  of  the  issue  ox  these  bills  of  ladinff 
and  the  shipment  of  this  cotton  know  the  grade 
marks  of  this  cotton  called  for  by  the  bUls  of 
hiding;  and  did  they  know  that  this  525  bales 
in  question  was  of  an  inferior  grade  to  thai 
called  for  by  the  bills  of  huling;  and  did  they 
knowingly  accept  this  inferior  quality  of  cot- 
ton in  place  of  that  called  for  by  the  bills  of 
lading,  and  ship  the  same  to  plaintiffs? 
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"  As  I  have  stated,  a  common  carrier  is  not, 
as  a  rule,  a  guarantor  of  the  quality  of  the 
goods  transported,  but  it  is  bound  to  transport 
and  deliver  the  identical  goods  ooTered  b^  its 
contract,  where  such  identity  can  be  estab- 
lished; and,  therefore,  if  at  the  time  these  bills 
of  lading  were  issued  it  was  not  intended  that 
£921  ^^^7  should  cover  any  specific  bales,  but  only  a 
given  number  of  bales,  bearing  certain  common 
marks  without  regard  to  quality,  as  understood 
by  the  defendant's  agents,  and  that  the  defend- 
ant did  ship  the  number  of  bales  called  for  by 
the  bills  of  lading,  and  marked  as  required  by 
the  bills  of  lading,  with  no  knowledge  or  in- 
formation that  the  cotton  contained  in  those 
bales  was  inferior  to  that  called  for  by  the  bills 
of  lading,  then  the  defendant  is  not  liable. 

"  But  if  you  are  satisfied,  from  the  proof, 
that  the  agents  of  the  defendant  knew  at  the 
time  they  received  and  shipped  the  626  bales 
in  question  that  it  was  inferior  in  quality  to 
that  called  for  by  the  bills  of  lading,  and  that 
fraudulent  or  falBe  grade  marks  had  been  put 
upon  these  bales  corresponding  to  the  marks 
called  for  by  the  bills  of  lading,  then  the  de- 
fendant is  liable. 

*'  The  defendant  having,  as  I  have  already 
stated  to  you,  assumed  the  responsibUity  of  a 
warehouseman  in  regard  to  this  cotton  while  it 
was  being  compressed  and  prepared  for  ship- 
ment,  was  obliged  to  see  to  it  that  the  cotton  it 
hadreoeipted  for  was  kept  on  hand  for  shipment, 
and  had  no  right,  knowingly,  to  allow  a  lower 
crade  of  cotton  to  be  substituted  for  that  called 
for  by  the  bills  of  lading." 

The  suggestion  in  the  chaige  of  the  court  of  a 
possible  ground  of  liability  on  the  part  of  the 
defendant  as  a  warehouseman  was  entirely  out- 
side of  the  issues.  The  defendant  was  not  sued 
upon  the  ground  of  any  such  alleged  liability. 
No  facts  and  circumstances  out  of  which  any 
duty  as  warehouseman  could  arise  were  set  oat 
in  the  declaration;  the  action  was  upon  the 
bills  of  lading  alone.  The  contract  alleged  to 
have  been  made  and  broken  was  contained  in 
them.  The  duty  charged  to  have  been  vio- 
lated was  the  duty  of  the  defendant  as  a  com- 
mon carrier  for  an  alleged  negligence  in  the 
transportation  of  the  g(x>ds.  And  if  the  de- 
fendant could  be  supposed,  upon  the  facts 
proven,  to  have  incurred  liability  in  its  charac- 
ter as  warehouseman,  as  distinguished  from  its 
capacitor  as  a  carrier,  that  liabfli^  was  not  in- 
curred in  respect  to.  the  plaintiffs.  It  is  not 
charged  that  the  defendant,  as  a  warehouse- 
man, received  any  goods  as  their  property  for 
[93 1  t  lie  purpose  of  storage  and  safekeeping.  Its  re- 
lation as  a  warehouseman  was  with  Potter,  and 
bim  alone.  It  was  an  error,  therefore,  in  the 
court  to  charge  the  Jury  that  the  dd^endant 
might  be  charged  in  this  action  for  the  loss  in 
question  upon  'its  responsibility  as  a  warehouse- 
man to  the  plahitiffs. 

It  may  be  contended,  however,  that  in  one 
possible  view  of  the  fact  this  error  was  not  preju- 
dicial to  the  defendant.  It  may  be  said  that 
the  defendant's  liability  as  a  common  carrier 
commenced  at  a  time  antecedent  to  the  delivery 
of  the  cotton  to  be  loaded  on  the  cars;  that  it 
might  haye  arisen  upon  a  prior  delivery  of  the 
cotton  in  question  in  the  warehouse  to  be  com- 
pressed, and  then  transported,  the  duty  of  com- 
pressing it,  in  order  to  prepare  it  for  transpor- 
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tation,  having  been  undertaken  bv  the  defend- 
ant. This,  however,  ooold  only  be  when  die 
spedflc  goods,  as  the  property  of  the  plaintiffs, 
were  deuvered  for  that  purpose  into  the  exclu- 
sive possession  and  control  of  the  defendant. 
Such  was  not  the  case  in  the  present  instance. 
No  spedflc  bales  of  cotton,  as  the  property  of 
the  plaintiffs,  separate  from  all  others,  were  de- 
livered to  the  defendant  for  them  until  the  SSIS 
bales  in  controversy  were  set  apart  and  de- 
livered to  the  defendant  for  immediate  trans- 
portation on  its  cars;  and  prior  to  that  time  all 
cotton  received  in  the  warehouse  to  be  oom- 
pressed  was  received  as  the  property  of  Potter, 
on  his  account,  and  subject,  so  far  as  grading, 
classifying,  and  marking  were  concerned,  to 
his  control,  and  none  of  n  could  be  considered 
as  having  passed  into  the  possession  of  the  de- 
fendant as  a  common  earner  for  transportation 
until  designated  and  set  apart  by  Potter  or  his 
agents.  The  cotton  received  at  the  compresi 
warehouse  came  consigned  to  Potter  uxwn  bills 
of  lading  issued  by  other  railroad  and  transpor- 
tation companies  at  the  point  of  shipment  for 
deliveiy  to  him  at  Tezarkana.  Supposing,  as 
one  view  of  the  evidence  authorizes,  the  billa 
of  kding  were  issued  by  the  agents  of  the  de- 
fendant to  Potter  in  advance  of  the  actual  de- 
livery of  the  cotton  in  the  warehouse,  on  the 
faith  of  the  bills  of  lading  produced  and  sur- 
rendered by  him  given  by  other  carries;  still, 
the  cotton,  as  it  came  and  accumulated  in  the 
warehouse  for  the  purpose  of  being  compressed, 
continued  to  be  the  property  of  Potter,  subject 
to  his  control  in  the  respects  already  mentioned ; 
and  until  specific  lots  were  marked  and  desig- 
nated, so  as  to  correspond  with  the  bills  of  lad- 
ing previously  issued  by  the  defendant,  the  lat- 
ter had  no  possession  of  the  property  as  a  car- 
rier. The  undisputed  facts  are  that  the  whole 
quantity  of  cotton  purchased  by  Potter,  and 
receivea  on  his  account  in  the  warehouse,  did 
not  answer  the  grades  and  descriptions  accord- 
ing to  which  he  had  sold  it  to  different  pur- 
chasers. He  was  unable  out  of  the  cotton  to 
perform  all  of  these  contracts.  The  whole 
number  of  bales  received  by  him  were  sufficient 
in  number,  and  they  were  all  transported  ac- 
cording to  his  directions.  It  is  not  claimed 
that  any  of  them  were  converted  to  the  use  of 
the  Railroad  Company,  or  that  any  of  them 
were  delivered  by  the  Railroad  Ck>mpeny,  after 
they  were  received  for  transportation,  to  any 
other  than  the  proper  consignees. 

The  court  below,  however,  chareed  the  jury 
that,  notwithstanding  *'  no  spedflc  Dales  or  cot- 
ton were  set  apart  or  considered  as  forming  the 
particular  bales  to  be  shipped  on  these  bills  of 
lading,"  if  "it  was  underatood  between  Potter 
and  the  defendant  that,  out  of  the  lot  or  quan- 
tity of  bales  marked  in  the  manner  designated 
in  these  bills  of  lading,  a  suffldent  number  to 
make  up  what  are  caDed  for  by  those  bills  of 
lading  should  be  shipped,  that  "then  the  de- 
fendant was  bound  to  ship  the  number  of  bales 
called  for  by  these  bills  of  lading  out  of  the 
larger  quantity  bearing  the  same  common 
marks,"  if  the  jury  "  find  from  the  proof  that 
the  cotton  in  question  was  to  be  drawn  from  a 
lamr  lot  bearing  the  same  common  marks." 

This  charge  seems  to  assume  tliat,  during  the 
progress  of  the  receipt  and  accumulation  oi 
cotton  for  Potter  in  the  warehouse,  there  were 
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A  sufficient  ntmiber  of  bales  of  the  proper  grade 
and  quality,  and  from  time  to  time  so  marked^ 
to  satisfy  the  bUls  of  lading  sued  on;  and  that 
It  was,  therefore,  the  duty  of  the  defendant  so 
to  apply  them;  hut  it  ignores  the  fact  that  they 
were  actually  applied  to  satisfy  other  bills  of 
lading  in  the  hands  of  parties  equally  entitled 
to  cau  for  them,  and  also  the  more  important, 
because  controlling,  fact  that  they  were  thus 
applied  by  the  order  and  direction  of  Potter, 
the  owner  and  consignor,  who  had  the  rieht  so 
to  direct.  There  was  no  relation  established 
between  the  plaintifb  and  the  defendant,  in  re- 
spect to  the  cotton  described  in  their  bills  of 
lading,  out  of  which  any  duty  or  obligation 
coulo  arise  with  respect  to  it  on  the  part  of  the 
defendant  until  the  specific  lots  of  cotton  in- 
tended for  the  plaintiffs  had  been  separated 
and  set  apart  by  Potter,  and  by  him  delivered 
to  Uie  defendant  for  immediate  transportation, 
according  to  the  terms  of  the  bills  of  lading. 

The  court  also  instructed  the  jury,  as  shown 
by  the  extracts  from  the  charee  already  made, 
that  if  the  agent  of  the  defendant,  accepted  the 
cotton  in  question  for  shipment,)jk40\?ing  at 
the  time  that  it  was  of  a  quality  ui»mQ^»>  that 
called  for  by  the  bills  of  lading  \«|w  the  de- 
fendant had  issued  for  it,  and  the  maka  on  the 
boles  or  packages  had  been  changed  from  marks 
indicating  a  lower  grade  or  quaBty  of  cotton  to 
mnrks  indicating  the  grade  called  for  bv  the 
bills  of  lading,  men  the  defendant  was  liable. 
Tills  charge  seems  to  have  been  given  independ- 
ently of  any  other  drcumstances  than  the  mere 
fact* of  such  knowledge.  Possibly  it  was  in- 
tended to  be  taken  only  in  connection  with  the 
previous  portion  of  the  charge  already  con- 
sidered, fixing  upon  the  defendant  the  outy  of 
selecting  the  specific  quantity  ^^alled  for  by 
these  bills  of  lading  out  of  any  larger  iot  that 
mny  from  time  to  time  have  been  on  hand  in 
the  warehouse  answering  the  same  description; 
and  this  instruction,  therefore,  may  have  been 
intended  by  the  court  as  a  qualification  of  what 
had  been  previously  said.  It  stands,  however, 
and  may  have  been  so  understood  by  the  jurv, 
as  a  complete  and  separate  statement  of  a  dis- 
tinct ground  of  liability.  In  either  view,  we 
think  it  erroneous.  If  intended  as  a  qualifica- 
tion of  the  preceding  instruction,  it  does  not 
have  the  effect  of  correcting  it  in  the  particu- 
lars in  which  we  have  found  it  to  be  erroneous; 
standing  by  itself,  we  think  it  also  to  be  er- 
roneous. Taken,  as  it  must  be,  in  view  of  the 
undisputed  facts,  it  would  make  it  to  have  been 
the  duty  of  the  defendant,  when  the  cotton  in 
question  was  tendered  by  Potter  for  delivery 
to  the  Railroad  Company  to  be  carried  under 
the  terms  of  the  bills  of  lading  sued  on,  to  have 
refused  the  shipment  altogether,  on  the  ground 
that  the  goods  offered  did  not  correspond  in 
grade  ana  quality  with  those  called  for  by  the 
bills  of  lading.  Aj  we  have  already  seen,  the 
defendant  undertook  no  such  obligation  in  re- 
spect to  these  plaintiffs.  The  only  alternative, 
if  they  did  not  receive  them,  would  be  to  re- 
ject them  altogether,  and  to  refuse  to  carry 
them.  In  that  event,  upon  the  facts  as  they 
«tood,  the  plaintiffs  would  have  lost  the  whole 
625  bales,  instead  of  merely  the  difference  be- 
tween the  value  of  those  actually  carried  and 
those  which  Potter  had  agreed  to  deliver.  For, 
on  this  supposition.  Potter  had  no  other  cot- 
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ton  except  this  to  deliver,  and  the  case  would 
have  stood,  as  between  the  plaintiffs  and  the 
defendant,  upon  bills  of  lading  where  no  prop- 
erty at  all  had  been  received  by  the  carrier  for 
traiisportation,  bringing  it  exactly  within  the 
rule  declared  in  FMard  v.  Vinian,  105  U.  S. 
7  f26:  908]. 

It  is'arffued,  however,  on  the  part  of  the  de- 
fendants in  error,  that  the  defenses  made  by 
the  defendant  below,  based  on  the  propom- 
tions  we  have  considered,  were  not  open  to  it 
on  the  pleadings.  The  only  plea  was  the  gen- 
eral issue  of  nonassumpsit,  not  verified  by  an 
affidavit  of  its  truth.  The  Uw  of  Illinois,  as 
declared  by  statute.  Hurd's  Rev.  Stat.  111. 
Practice  Act,  g  84,  declares  that  "No  person 
shall  be  permitted  to  deny  on  trial  the  execu- 
tion or  assignment  of  any  instrument  in  writ- 
ing, whether  sealed  or  not,  upon  which  any 
action  may  have  been  brought,  or  which  shaU 
be  pleadea  or  tet  up  by  way  of  defense  or  set- 
off, or  is  admissible  under  ihe  pleadings  when 
a  copy  is  filed,  unless  the  person  so  denying 
the  same  shall,  if  defendant,  verify  his  plea  bj 
affidavit."  This  statute  regulates  the  practice 
and  pleadings  in  similar  cases  in  the  Circuit 
Court  of  the  United  States  for  that  district  by 
virtue  of  section  914  of  the  Revised  Statutes  of 
the  United  States.  This  provision,  however, 
is  not  applicable  to  the  circumstances  of  this 
case.  The  execution  of  the  bills  of  lading, 
which  are  the  written  instruments  on  which  the 
action  is  founded,  is  not  denied  bv  anything 
set  up  on  the  part  of  the  defendant  below. 
Their  existence  and  validity,  so  far  as  their 
form  and  terms  are  involved,  are  not  in  (^^ues- 
tion.  The  only  questions  made  and  decided  rg'ji 
are  those  which  rdate  to  their  legal  effect  when  *^  ^ 
considered  with  reference  to  the  facts  and  cir- 
cumstances of  the  case  as  disclosed  in  the  evi- 
dence. The  defense  actually  shown  by  them, 
so  far  as  the  present  record  is  concerned,  is  not 
that  the  bills  of  lading  were  not  valid  and  bind- 
ing, but  that  the  contract  contained  in  them  has 
been  fully  performed  by  the  defendant 

In  aeeardanee  mth  tJim  vieua  the  judgment  (ff 
the  Oireuit  Qmrt  U  reverted,  and  the  cause  is  re- 
manded, toit/i  directions  to  grant  a  new  trial. 

Trueoopy.   Test: 
James  H.  MoKeime7«  Qerk,  Bop,  Oourt,  U.  8. 


GEORGE  GIBSON  et  al.,  AppU.  [27] 

HENRY  H.  SHUFBLDT  &  CO.  bt  al. 

(See  8.  C.  Rcpoiter*B  ed.  27-40.) 

Jwrisdiction— distinct  decrees-general  rules^ 
revieu)  of  authorities— suit  by  general  creditors 
to  set  aside  conveyance  as  fraudulent. 

1.  Distinot  decrees  against  dlstiiiGt  parties  on  dis- 
tinct oauses  of  action,  or  on  aslnorle  oause  of  action 
in  which  there  are  cUstinot  Uabilities,  oannot  be 
Joined  to  give  this  oourt  Jurisdiction  on  appeal. 

8.8pea]dng  generally,  this  court  hoUds:  that  the 
Joinder  in  one  suit  of  several  plaintiffs  or  defend- 
ants, who  might  have  sued  or  been  sued  in  separate 
actions,  does  not  enlarge  the  appellate  Jmrisdlotion: 
that  when  proper^  or  money  is  clanoad  by  several 
pemons  suing  together,  the  test  Is  whether  they 
dalm  it  under  one  common  right,  the  adverse  party 
having  no  interest  Ip  its  apportionment  or  distribu- 
tion among  them,  or  claim  It  under  separate  and 
distinot  rights  each  of  which  Is  contested  by  thead- 
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two  piutMls  of  property  are  sought  to  be  recoyered 
or  charged,  by^  one  person  in  one  suit,  the  test,  is 


whether  the  defena 


aUeged  liabiUty  to  the 


plaintiff,  or  claim  to  the  property,  is  joint  or  several; 
and  that,  so  far  as  affected  by  any  such  Joinder,  the 
right  of  appeal  Is  mutual,  because  the  matter  in  dis- 
pute between  the  parties  is  that  which  is  saw^rtod 
on  the  one  side  and  denied  on  the  other. 

H.  In  a  suit  by  general  creditors,  only  one  of 
whose  debts  exceeds  $6,000,  the  decree  having  set 
aside  a  conveyance  in  trust  for  the  benefit  of  pre- 
ferred creditors  as  fraudulent,  a  motion  to  dismiss 
the  appeal  as  to  ail  the  complainants  except  the 
one  whose  debt  exceeds  such  sum  Is  granted. 
[No.  868.] 

Submitted  April  11, 1887.  DecidedlfayiS,  1887. 

A  PPEALfrom  the  Circuit  Court  of  the  United 
il  States  for  the  Eastern  District  of  Virginia. 
Motion  to  dismiss.     Qranled. 

Statement  by  Mr,  JvMmm  Grayt 

This  was  a  motion  to  dismiss  an  appeal  in 
equity.  The  material  facta,  appearing  by  the 
record,  were  as  follows:  Jenkins  made  a  deed 
of  assignment  of  a  large  amount  of  property  to 
Watkins,  in  trust  to  sell  it  and  to  apply  the 

Sroceeds  to  the  payment  of  his  debts,  nrst,  to 
fibson  for  more  than  $20,000,  next,  to  other 
persons  named,  and  lastly,  to  his  creditors  gen- 
erally. Shuf eldt  &  Co.  filed  a  bill  in  equity  in 
the  circuit  court  against  Jenkins,  Watlons  and 
Qibson,  to  have  the  assignment  set  aside  as 
fraudulent  and  void  against  themselves  and 
other  unpreferred  creditors  of  Gibson,  and  for 
general  relief.  The  Mill  Creek  Distilling  Com- 
pany filed  a  similar  bill.  The  defendants  an- 
swered severally,  denying  the  allegations  of  the 
bills,  and  praying  to  be  dismiss^  with  costs. 
By  consent  of  the  parties  and  order  of  the  court, 
the  two  bills  and  intervening  petitions  of  other 
unpreferred  creditors  were  heard  together  as 
one  cause.  At  the  hearing  upon  pleadings  and 
proofs,  a  receiver  was  appomteo,  the  assign- 
ment was  adiudffed  to  be  fraudulent  and  void 
as  to  the  plaintiJis  and  petitioners,  and  the  case 
was  refenred  to  a  master;  and  upon  the  return 
of  his  report  a  final  decree  was  entered  for  the 
distribution  of  the  fund  in  the  receiver's  hands, 
paying  $6,756.22  to  the  Mill  Creek  DistiUing 
Company,  $8,948.21  to  Shuf  eldt  &  Co.,  and  a 
less  sum  to  each  of  the  petitioning  creditors. 
Gibson  and  Watkins  appealed  to  this  court,  and 
the  appellees  now  moved  to  dismiss  the  appeal 
as  to  all  of  themselves  except  the  Mill  cfeek 
Distilling  Company. 


M»urjr»  John  A. 

ip»  for  appellees,  in 


JftfMr#.  WiUiajB  A. 
Coke  and  W.  W«  C: 

support  of  motion. 
Ko  counsel  appeared  for  appellants. 

Mr.  JwHee  Ck*ay,  after  stating  the  case  as 
above  reported,  delivered  the  opinion  of  the 
court: 

The  question  presented  by  this  motion  can 
hardly  be  consiaered  an  open  one.  But  the 
subject  has  been  so  often  misunderstood,  that 
the  court  has  thought  it  convenient  to  review 
the  former  decisions,  and  the  grounds  on  which 
they  rest. 

By  the  Act  of  February  16,  1875,  chap.  77, 
■ection  8,  which  differs  from  earlier  laws  only 
in  increasing  the  amount  required  to  give  thu 
court  appellate  jurisdiction  from  a  Circuit 
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the  matter  in  dispute  shall  exceed  the  sum  or 
value  of  five  thousand  dollars,  exclusive  of 
cosU."    18  8tat.  at.  L.  816. 

The  sum  or  value  really  in  dispute  between 
the  parties  in  the  case  before  tnis  court,  as 
shown  by  the  whole  record,  is  the  test  of  its  ap- 

Edlate  jurisdiction,  without  re^rd  to  the  col- 
tend  effect  of  the  judgment  m  another  suit 
between  the  same  or  otuer  parties.  Elffin  ▼. 
ManhaU,  106  U.  S.  578  [27:2491;  mUon  v. 
Diekinscm,  10817.  S.  165  [27:688];  TlicJessU 
WaUaiMon,  Jr.  Id.  805  [27:  7301;  New  Jersey 
Zinc  Co.  y..  Trotter,  Id.  564  [27:8281:  Opdika 
V.  Danid,  109  U.  8.  108  [27:8781;  Wab<uh  etc. 
R.  Go.  Y.'Kncx,  110  U.  S.  804  188:1551;  Brad- 
Mtreet  Co.  v.  Higgins,  112  U.  8.  227  [&:715]; 
Br%im  V.  Manchester db  K.R.IL  111  U.  8.  514 
[29:990]. 

The  value  of  property  sued  for  is  not  always 
the  matter  In  dispute.  In  replevin,  for  in- 
stance, if  the  action  is  brought  as  a  means  of 
trying  the  title  to  property,  the  value  of  the 

Broperty  replevied  is  the  matter  in  dispute;  but 
'  the  replevin  is  of  property  distrained  for 
rent,  the  amount  for  wnich  avowry  is  made  b 
the  real  matter  in  dispute,  and  thehmit  of  juris- 
diction.  P^itan  v.  Robertson,  22  U.  8.  9  Wheat. 
527  [6: 151]. 

when  the  object  of  a  suit  is  to  apply  proper- 
ty worth  more,  to  the  payment  of  a  debt  for 
less,  than  the  jurisdictional  amount,  it  is  the 
amount  of  the  debt,  and  not  the  value  of  the 
property  that  determines  the  jurisdiction  of  this 
court.  This  is  well  illustrated  by  two  cases, 
in  one  of  which  the  appeal  was  taken  by  the 
creditor,  and  in  the  otiier  by  a  mortgagee  of 
the  property. 

In  Farmer9  Bank  ef  Alexandria  ▼.  Bboff,  32 
U.  8.  7  Pet.  168  [8:  646],  this  court  dismissed 
an  appeal  from  a  decree  of  the  Circuit  Court 
for  the  District  of  Columbia,  dismissing  a  bill 
to  have  land  worth  more  than  $1,000  sold  for 
the  payment  of  a  debt  of  less  than  $1,000,  which 
was  the  limit  of  Jurisdiction,  Chief  Justice 
Marshall  saying:  "  The  real  matter  in  contro- 
versy is  the  debt  claimed  in  the  bill ;  and  though 
the  title  of  the  lot  may  be  inquired  into  inci- 
dentally, it  does  not  constitute  the  object  of  the 
suit." 

In  Eoee  v.  Prentiee,  44  U.  8.  8  How.  771  [11: 
824],  land  worth  more  and  mortgaged  for  more 
than  $2,000  was  about  to  be  sold  on  execution 
for  a  debt  of  a  less  sum;  and  a  bill  by  the  mort- 
gage to  stay  the  sale  was  dismissecL  He  ap- 
pealed to  this  court,  and  insisted  that  its  juris- 
diction depended  on  the  value  of  the  property 
and  the  amount  of  his  interest  therein,  ana  that 
he  might  lose  the  whole  benefit  of  his  mortgage 
by  a  forced  sale  on  execution.  But  the  appeal 
was  dismissed,  Chirf  Juetiee  Taney  saying. 
**  The  only  matter  in  controversy  between  the 
parties  is  the  amount  claimed  on  the  execution. 
The  dispute  is  whether  the  property  in  ques- 
tion is  liable  to  be  charged  with  it  or  not  The 
jurisdiction  does  not  depend  on  the  amount  of 
any  contingent  loss  or  damage  which  one  of 
the  parties  may  sustain  by  a  decision  against 
him,  but  upon  the  amount  in  dispute  between 
them;  and  as  that  amount  is  in  this  case  below 
$2^000  the  appeal  must  be  dismissed." 

When  a  suit  is  brought  by  two  or  mors 
plaintiffs,  or  against  two  or  more  defendants, 
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or  to  reooveror  charge  property  owned  or  held 
by  different  persons  (which  more  often  happens 
under  the  flexible  and  comprehenslTe  forms  of 
proceeding  in  equity  and  admiralty,  than  under 
the  stricter  rules  of  the  common  law),  the  ques- 
tion, what  is  the  matter  in  dispute.becomes  more 
difficult.  Generally  speaking,  however,  it  may 
be  said  that  the  joinder  in  one  suit  of  several 
plaintiffs  or  defendants,  who  might  have  sued  or 
been  sued  in  separate  actions,  does  not  enlarge 
the  appellate  Jurisdiction;  that  when  property  or 
money  is  claimed  by  several  persons  suing  to- 
gether, the  test  is  whether  they  claim  it  under 
one  common  right,  the  adverse  party  having  no 
interest  in  its  apportionment  or  distribution 
among  them,  or  claim  it  under  separate  and 
distinct  rights,  each  of  which  is  contested  by 
the  adverse  party;  that  when  two  persons  are 
sued,  or  two  parcels  of  property  are  sought  to 
be  recovered  or  charged,  by  one  person  m  one 
suit,  the  testis  whether  ihe  defenaant's  alleged 
liability  to  the  plaintiff,  or  claim  to  the  proper- 
ty is  Joint  or  several;  and  that,  so  far  as  affect- 
ed by  any  such  joinder,  the  ri^ht  of  appeal 
is  mutual,  because  the  matter  m  dispute  be- 
tween the  parties  is  that  which  is  asserted  on 
the  one  side  and  denied  on  the  other. 

In  the  leading  case  of  Oliver  v.  Alexander,  81 
U.  S.  6  Pet.  148  [8: 849],  upon  a  libel  in  ad- 
miralty against  the  owners  oi  a  vessel  to  recover 
seamen's  wages,  and  an  attachment  of  the  pro- 
ceeds of  the  vessel  in  the  hands  of  assignees, 
the  libelants  obtained  a  decree  for  the  payment 
out  of  those  proceeds  to  them  respecuvely  of 
sums  less  than  $1,000,  but  amounting  in  all  to 
more  than  $3,000,  and  the  assignees  appealed. 
This  court,  at  January  Term,  1882,  in  a  Judg- 
ment delivered  bv  Mr.  Jtutice  Story,  dismiss^ 
the  appeal,  for  the  reasons  that  the  shipping 
articles  constituted  a  several  contract  with  each 
seaman  to  all  intents  and  purposes;  that,  al- 
though the  libel  was  in  form  joint,  the  con- 
tract with  each  libelant,  as  well  as  the  decree  in 
his  favor,  was  in  truth  several,  and  none  of  the 
others  had  any  interest  in  that  contract  or  could 
be  aggrieved  by  that  decree;  that  the  matter  in 
dispute  between  each  seaman  and  the  owners, 
or  other  respondents,  was  the  sum  or  value  of 
his  own  demand,  without  any  reference  to  the 
demands  of  others;  that  it  was  very  clear, 
therefore,  that  no  seaman  could  appeal  from 
the  circuit  court  to  this  court,  unless  his  claim 
exceeded  $2,000;  "And  the  same  rule  applies  to 
the  owners  or  other  respondents,  who  are  not 
at  liberty  to  consolidate,  the  distinct  demands  of 
each  seaman  into  an  ageregate,  thus  nutking 
the  claims  of  the  whole  the  matter  in  dispute; 
but  they  can  appeal  only  Id  regard  to  the  de- 
mand of  a  seaman  which  exceeds  the  sum 
required  by  law  for  that  purpose,  as  a  distinct 
matter  in  dispute." 

Upon  like  reasons,  in  Rich  v.  Lambert,  58 
U.  a  12  How.  847  [18: 1017],  where  a  libel  by 
several  owners  of  cargo  against  the  ship  to 
recover  damages  by  Improper  stowage  had  been 
consolidated  by  order  of  the  court  with  similar 
libels  by  other  owners  of  cargo,  and  a  decree 
entered  awarding  to  the  libehmts  respectively 
various  sums,  some  more  and  some  less  than 
i2,000;  but  amounting  in  all  to  mere  than 
$10,000,  an  appeal  by  the  owner  of  the  ship  was 
dismissed  as  to  all  the  libelants  who  had  recov- 
ered less  than  $2,000  each.  Similar  dedsions 
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were  made  at  October  Term,  1882,  in  two  cases 

of  libels  to  recover  damages  to  ship  and  cargo 

by  collision,  in  one  of  which  the  appeal  was 

taken  by  the  libelants,  and  in  the  other  by  the 

owner  of  the  vessel  against  which  the  suit  was 

brought.    Ex  parte  Bait.  dbO.R.  R,  Oo.  106  U. 

S.  5  [27:78];  The  Nenada,  Id.  154  [27:149]. 

See  also  Clifton  v.  ShelcUm,  64  D.  S.  23  How.       .__ , 

481  [16: 429].    In  the  intermediate  case  of  The      I'^^i 

Rio  Grande,  86  U.  S.  19  Wall.  178  [22:60],  in 

which  materialmen  Joining  in  a  libel  in  rem 

had  severally  recovered  in  the  circuit  court 

various  sums,  a  motion,  by  them  to  dismiss 

the  appeal  of  the  owners  oi  the  vessel  was  not 

sustamed,  because  the  motion  was  "to  dismiss 

the  appeal"  generally,  and  not  as  to  those  only 

who  had  recovered  sums  insufficient  to  give 

this  court  jurisdiction. 

The  decisions  in  cases  of  salvage  illustrate 
the  application  of  the  rule  to  different  states  of 
facts.  From  a  decree  on  a  libel  for  salvage  of 
a  ship  and  car^o,  or  of  several  parcels  of  goods, 
belonging  to  different  owners,  when  the  iSlvaffS 
demanded  against  the  whole  exceeds  the  juris- 
dictional limit,  but  the  amount  chargeable  on 
the  property  of  each  owner  is  within  it,  no  ap- 
peal lies,  either  by  the  salvors  or  by  the  owners. 
Stratum  v.  Jarvie,  83  U.  8.  8  Pet.  4  [8: 846]; 
^r  y.  PUuse,  52  U.  S.  11  How.  522  [13:  796]. 
The  reasons  for  this  were  summed  up  by  Oht^ 
Justice  Taney  as  follows:  "The  salvage  serv* 
ice  is  entire;  but  the  goods  of  each  owner  are 
liable  only  for  the  salvage  with  which  they  are 
charged,  and  have  no  common  liability  for  the 
amounts  due  from  the  ship  or  other  portions  of 
the  cargo.  It  is  a  separate  and  distinct  contro- 
versy between  himself  and  the  salvors,  and  not 
a  common  and  undivided  one,  for  which  the 
property  is  jointly  liable."  Shields  v.  TJiomas, 
58  IT.  S.  17  How.  8.  6  [15:94].  Because  the 
salvage  service  is  entire,  and  is  the  common 
service  of  all  the  salvors  acting  together,  and 
the  salvage  awarded  is  for  that  service,  and  the 
matter  in  dispute  is  the  amount  due  the  salvors 
collectively,  and  it  is  of  no  consequence  to  the 
owner  of  the  property  saved  how  the  money 
recovered  is  apportioned  among  those  who  have 
earned  it,  this  court  has  since  decided  that  the 
owner  of  the  ship  may  appeal  from  a  decree 
against  the  ship  for  salvage  which  exceeds  the 
sum  of  $5,000,  although  the  amount  awarded 
to  each  salvor  is  less  than  that  sum .  The  Cof^ 
nemara,  108  U.  8.  754  [26:822]. 

Upon  like  grounds,  ft  washeld,in  the  case  of 
Ths  Mamie,  105  U.  8.  778  [26:  9871  that  from  a 
decree  dismissing  a  petition  to  obtain  the  benefit 
of  the  Act  of  Congress  limiting  the  liability  of 
ship  owners,  the  owner  of  the  vessel  might  ap-  [33] 
peal,  even  if  the  value  of  thethin^  surrendered 
was  less  than  $5,000,  when  the  claims  against  it 
were  for  much  more  than  twice  that  sum  in  the 
aggregate,  though  for  only  $5,000  each;  because, 
as  explained  in  Bx  parte  Bolt,  d  0.  R.  R.  Oo. 
[supra]  the  matter  in  dispute  was  the  owner's 
right  to  surrender  the  vessel,and  to  be  discharged 
from  all  further  liability;  and  if  that  right  was 
established,  he  had  nothing  to  do  with  the  di- 
vision of  the  fund  thus  created  among  those 
having  claims  against  it. 

To  Uie  same  class  may  perhaps  be  assigned 
Roddy,  ffeartt,  84 U.  8.  17 WaU. 854  [21:627], 
where  the  appeal,  which  the  court  declined  to 
dismiss,  was  by  many  creditors,  secured  by  one 
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mortgage  for  more  tium  |6,000,  from  a  decree 
in  rem,  postponing  that  mortgage  to  claims  of 
materialmen  upon  the  TesseT;  bat  the  report, 
both  of  the  facts  and  the  opinion,  is  so  brief, 
that  it  is  difficult  to  ascertain  exactly  upon  what 
ground  the  oourt  proceeded. 

In  equity,  as  in  admiralty,  when  the  sum 
sued  for  is  one  in  which  the  plaintiffs  have  a 
loint  and  common  interest,  and  the  defendant 
has  nothing  to  do  with  its  distribution  among 
them,  the  whole  sum  sued  for  £b  the  test  of  the 
Jurisdiction. 

The  earliest  case  of  that  class  is  SMekHr. 
Th4»na$  [9upra\,  in  which  this  court  held  that 
anappeal  would  lie  from  a  decree  in  equity, 
ordering  a  defendant,  who  had  converted  to  his 
own  use  property  of  an  intestate,  to  pay  to  the 
plaintiffs,  distributees  of  the  estate,  a  sum  of 
money  ezceedinff  $2,000,  and  apportioning  it 
among  them  in  snares  less  than  that  sum.  The 
case  was  distinguished  from  those  of  Oliver  y. 
Alexander  and  Rich  t.  Lambert,  above  cited, 
upon  the  following  grounds: 

"The  matterincontroYer8y,"said  OhitfJuatiee 
Taney,  "was  the  sum  due  to  the  representatives 
of  the  deceased  collectively,  and  not  the  partic- 
ular sum  to  which  each  was  entitled,  when  the 
amount  due  was  distributed  among  them,  ao- 
cordinff  to  the  laws  of  the  State.  The/  all 
claimed  under  one  and  the  same  title.  They 
had  a  common  and  undivided  interest  in  the 
claim;  and  it  was  perfectly  immaterial  to  the 
appellant  how  it  was  to  be  shared  among  them. 
[34]  He  had  no  controversy  with  either  of  them  on 
that  point;  and  if  there  was  any  difficulty  as  to 
the^proportions  in  which  they  were  to  share, 
the  dispute  was  among  themselves,  and  not 
with  him. 

"It  is  like  a  contract  with  several  to  pay  a 
sum  of  money.  It  may  be  that  the  money, 
when  recovered,  is  to  be  divided  between  them 
in  equal  or  unequal  proportions.  Yet,  if  a  con- 
troversy arises  on  the  contract,  and  the  sum  in 
dispute  upon  it  exceeds  $2,000,  an  appeal  would 
dearly  lie  to  this  oourt,  although  the  interest  of 
each  mdividual  was  less  than  that  sum." 

To  the  same  dass  belongs  Fre&man  t.  Daw- 
•on,  110  (J.  8.  264  [28: 141],  in  which  the  only 
matter  hi  dispute  was  the  legal  title  to  the  whole 
of  a  fund  of  more  than  $5,000,  as  between  a 
Judgment  creditor  and  the  grantee  in  a  deed  of 
trust;  no  question  arose  of  payment  to  or  dis- 
tribution among  the  eeetmis  que  Iruet,  and  this 
court  therefore  took  Jurisdiction  of  an  appeal 
by  the  trustee  from  a  decree  in  favor  of  the  Judg^ 
ment  creditor. 

In  Market  Co.  v.  Hcjpnan,  101  U.  8.  112 
[26: 782],  in  which,  upon  the  bill  of  a  number 
of  occupiers  of  staUs  in  a  market,  a  perpetual 
injunction  was  granted  to  restrain  the  market 
company  from  selling  the  stalls  by  auction, 
the  reason  assigned  l^  this  oourt  for  entertain- 
ing the  appeal  of  the  company  was  that  "The 
case  is  one  of  two  hundrea  and  six  complain- 
ants suing  jointly;  the  decree  is  a  single  one  in 
favor  of  them  all,  and  in  denial  of  the  right 
claimed  by  the  company,  which  is  of  far 
greater  value  than  the  sum  which,  by  the  Act 
of  Conffress,  is  the  limit  below  which  an  appeal 
ts  not  aUowable." 

But  hi  equity,  as  in  admiralty,  when  several 
persons  Join  in  one  suit  to  assert  several  and 
distinct  interests  and  those  interests  alone  are  hi 
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dispute,  the  amount  of  the  interest  oef  each  Ja  the 
Umlt  of  the  appellate  Jurisdiction. 

In  Seawr  v.  BigOow,  72  U.  8.-Q  WaU.  206 
[18:605],  a  bill  in  equity  by  two  judgment 
creditors  for  less  than  $1,000  each,  against  fheir 
debtor  and  a  person  alleged  to  have  fraudu- 
lently obtainea  possession  of  a  fund  of  mora 
than  $2,000  in  value,  to  compel  satisfaction  of 
the  debts  out  of  that  fund,  was  dismissed,  and 
the  plaintiffs  appealed.  This  court  dismissed 
the  appeal  for  lack  of  Jurisdiction,  Mr,  Juetiee 
Nelson  saying:  "The  judgment  creditors  who 
have  joined  in  this  bill  have  separate  and  dis>  ^^^. 
tinct  interests,  depending  upon  separate  and  ^^^^ 
distinct  Judgments.  In  no  event  could  the 
sum  in  dispute  of  either  party  exceed  the 
amount  of  their  Judgment,  which  is  less  than 
$2,000.  The  bill  bem^  dismissed,  each  falls  In 
obtaining  payment  of  his  demands.  If  it  had 
been  sustained,  and  a  decree  rendered  in  their 
favor,  it  would  only  have  been  for  the  amount 
of  the  Judgment  of  eaclL"  "It  Is  true,  the 
Utigation  involves  a  common  fund,  which  ex- 
ceed the  sum  of  $2,000,  but  neither  of  the 
Judfl^ment  creditors  has  any  interest  initex- 
ceeaing  the  amount  of  his  Judgment  Hence, 
to  sustain  an  appeal  in  this  class  of  cases,  where 
separate  and  distinct  interests  are  in  dispute, 
<rf  an  amount  less  than  the  statute  requires,  and 
where  the  Joinder  of  parties  is  permitted  by  the 
mere  indulgence  of  the  court,  for  its  conven- 
ience, and  to  save  expense,  would  be  giving  a 
Srivilege  to  the  parties  not  common  to  other 
ti^rants,  and  which  is  forbidden  by  law.** 

In  that  case,  indeed,  the  whole  amount  of 
both  debts  did  not  exceed  $2,000.  But  the 
opinion,  as  appears  by  the  reasoninff  above 
quoted,  and  by  the  reference  in  it  to  (mver  v. 
Alexander  and  Bieh  v.  Lambert,  above  cited, 
was  evidently  framed  to  cover  two  other  cases, 
argued  and  dedded  contemporaneously  with 
Beaver  y.  Biffdow,  which  do  not  appear  in  the 
offidal  reports,  except  hi  this  brief  note:  "Sim- 
ilar decree  mside  for  the  same  reason  in  the 
case  of  Fidd  v.  Biodote,  and  in  one  branch  of 
Mtforer.  Fenn."  5  WaU.  211  [18:606], note.  The 
opinions  of  Mr,  Justiee  Nelson  in  those  two 
cases,  remaining  on  file,  and  published  in  the 
edition  of  the  Lawyers'  Cooperative  Publishing 
Company  OBk.  18,  p.  604),  show  the  foUowinsr 
facts:  In  iMd  v.  Biffetow,  the  whole  amount  of 
debts  sued  for  was  more,  although  eadi  debt 
was  less,  than  $2,000,  and  Mr,  Juetiee  Nelson 
said:  "No  one  of  the  three  separate  and  distinct 
classes  of  creditors  hdd  a  judgment  exceeding 
$2,000.  Neither  judgment  creditor,  therefore, 
is  entitled  to  an  appeal  to  this  court  within  the 
statute,  as  dedded  in  the  case  otSeaverY.  Bigo- 
low,**  In  Myere  y.  Fenn,  the  appeal  was  mt- 
missed,  on  the  authority  of  Sooner  v.  Bigdow^ 
as  to  creditors  whose  claims  were  severally  less, 
but  not  as  to  those  whose  claims  were  severally 
more,  than  that  sum. 

So  hi  RosMy,  StanteU,  105  U.  8.  808  [26:  j^^. 
080],  where  aU  the  hmds  withhi  a  particular  ^^^' 
district  were  assessed  to  pay  a  decree  against 
the  levee  board  of  the  district,  and  the  amount 
assessed  to  eadi  owner  was  less  than  $6,000, 
and  a  bill  filed  by  them  jointly  for  an  injunc- 
tion against  the  collection  of  the  assessment  was 
dismissed,  it  was  hdd  that  they  could  not  ap- 
peal, because,  as  observed  by  the  Chief  Justice, 
'fThdrobJect  waste  relieve  each  separate  owner 
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from  the  amount  for  which  he  personally,  or 
his  property,  was  found  to  be  accountable;*' 
and  "Although  the  amount  due  the  appellee 
from  the  levee  district  exceeds  $5,000,  hisdaim 
on  the  several  owners  of  property  is  only  for 
the  sum  assessed  against  them  respectively." 
See  also  ChatflOd  v.  BayU,  105  0.  S.  281  |>6; 
0441;  AdarM  v.  Orittenden.  106  U.  S.  676  [27: 
99V 

The  same  rule  has  been  applied  In  many  re- 
cent cases  where  the  appeal  has  been  taken  by 
the  party  who  had  be^  ordered  by  the  decree 
below  to  pay  several  distinct  claims  amounting 
together  to  mora  than  $5,000. 

Tn  SOwa  V.  Smith,  106  U.  8.  188  [27:156], 
property  worth  more  than  $6,000  havmg  been 
taken  on  execution  upon  a  Judgment  comessed 
by  the  owners  in  favor  of  one  Beller  for  more 
than  $5,000,  subsequent  attaching  creditors, 
whose  claims  were  Jointly  more,  but  severally 
less,  than  that  sum,  filed  a  bill  in  equity  against 
the  debtors.  Heller  and  the  sherifT,  and  obtained 
a  decree  declaring  Heller^s  Judgment  void  as 
against  the  plaintiffs.  An  appeal  by  the  defend- 
ants was  dismissed  on  motion,  for  want  of  Juris- 
diction,  the  Chief  Justice  saying:  "It  is  impossi- 
ble to  distinguish  this  case  in  principle  from  Sea- 
«^  Y.Bigelaw^praj.  **  "If  the  decree  is  several 
as  to  the  creaitors,  it  is  difficult  to  see  why  it  is 
not  as  to  their  adversaries.  The  theory  is  that 
although  the  proceeding  is  in  form  but  one  suit, 
its  legal  effect  is  the  same  as  though  separate 
suits  nad  been  begun  on  each  of  me  separate 
causes  of  action.  "Although  the  effect  of  the 
decree  is  to  deprive  Heller  in  the  aggregate  of 
more  than  $5,000,  it  has  been  done  at  the  suit 
of  several  parties  on  several  claims,  who  might 
have  sued  separately,  bat  whose  suits  have 
been  Joined  in  one  for  oonvenienoe  and  to  save 
expense." 

In  Fwrmen  Loan  A  T.  Ch.  v.  Waterman,  106 
U.  a  265  [27:116].  the  pmchaserB  of  anUlroad 
subject  to  the  debts  of  intervening  petitioners 
appealed  from  a  decree  ordering  tnem  to  pay 
vwioos  sums  to  the  petitioners  respectively, 
•mounting  in  all  to  more  than  $5,000,  and  the 
appeal  was  disndssed  as  to  those  petitioners 
whose  debts  were  severally  less  than  that  sum. 
And  in  BauaU  v.  WikooaAl^  U.  8. 598  [29:504], 
a  similar  decision  was  made  upon  an  appeal  by 
the  trustee  in  a  railroad  mortgage  from  a  de- 
cree in  favor  of  several  creditors  claiming  prior 

In  Fourth  Nat.  Bank  v.  BUmt,  118  U.  8. 684 
[28:1152],  the  court  dismissed  the  appeal  of  a 
Dank  from  a  decr^  adjudging  that  it  held  prop- 
erty of  another  corporation  in  trust  for  the 
creditors  of  the  latter  (one  of  whom  had  filed 
the  bill,  and  the  others  had  intervened  by  leave 
of  court  pending  the  suit),  and  directing  the 
bank  to  pay  to  the  creditors  severally  sums  of 
less  than  $5,000,  amounting  in  all  to  more  than 
$5,000. 

In  Stmoart  v.  Dunham,  115  U.  8.  61  [29:829], 
upon  a  bin  in  equity  in  behalf  of  Judgment 
creditors  (including  some  who  came  in  pending 
the  suit),  against  their  debtor  and  one  to  whom 
he  had  made  a  conveyance  of  propertv  alleged 
to  be  fraudulent  and  void  as  against  his  cred- 
itors, by  the  decree  below,  the  conveyance  was 
adjudged  to  have  been  made  to  hinder  delay 
and  dSfraud  creditors,  with  the  knowledge  and 
connivance  of  the  grantee,  and  was  canceled, 

133  U.  8. 


set  aside,  and  declared  to  be  null  and  void;  and 
the  defendants  were  ordered  to  pay  out  of  the 
property  to  the  plaintiffs  respectively  various 
sums,  one  of  which  was  mora  and  tiie  others 
less  than  $6,000;  and  the  defendants  took  an 
appeal,  which  was  dismissed  as  to  all  the  cred- 
itors except  the  one  to  whom  more  than  $5,000 
had  been  awarded. 

Upon  the  same  principle,  neither  party  can 
appeal  from  a  decree  upon  a  bill  by  a  sinele 
I>laintiff  to  enforce  separate  and  distinct  liabili- 
ties against  several  defendants,  if  the  sum  for 
which  each  is  all^d  or  found  to  be  liable  is 
less  than  the  jurisdictional  amount  For  in- 
stance,  it  was  decided  in  Paving  Ch,  v.  Mulford, 
100  U.  8. 147  [25:591],  that  the  plaintiff  could 
not  appeal  from  the  dismissal  of  a  bill  to  assert 
a  right  against  two  defendants  in  two  distinct 
certificates  of  hidebtedness,  held  by  them  sev- 
eraUy,  for  sums  severally  less,  though  together 
more,  than  that  amount;  and  hi  3d  parte  PhtB- 
nix  Ine.  Oo.  117  U.  8.  867  [29:928],  tiiat  four 
insurance  companies  could  not  appeal  from  a 
decree  that  each  of  them  should  pay  $8,000  to 
the  plaintiff. 

In  the  less  frequent  instances  in  which  simi- 
lar questions  have  arisen  in  proceedings  at  com- 
mon law,  tiie  same  distinctions  have  been  main- 
tained. 

Where  a  writ  of  mandw/n/ue  was  issued  to 
compel  a  county  derk  to  extend  upon  a  tax  col- 
lector's books  a  sum  suffldent  to  pay  several 
distinct  Judgments  held  by  different  persons,  it 
was  held  that  the  case  waalike  deaner  v.  Bioe' 
law  and  Sehwed  v.  Bmiih,  above  cited,  and  the 
defendant's  right  of  appeal  was  determined  by 
the  amount  of  each  judgment.  JEbwley  v.  Fair- 
banki,  108  U.  a  548  [27:820].  But  where  tiie 
writ  commanded  a  ooUector  to  collect  a  tax  of 
1  per  cent  upon  theproperty  of  acounty,  which 
had  ahready  been  leviea  for  the  Joint  benefit  of 
all  the  relators,  it  was  held  that  the  case  was 
like  BhiekU  v.  Thomas  and  I^  Oonnemara, 
above  dted,  and  that  the  right  of  appeal  de- 
pended upon  the  whole  amount  of  the  tax.  JDo- 
tiee  V.  CMdn,  112  Q.  8.  86  [28:627]. 

In  ejectment  aeainst  two  defendants  for  two 
parcels  of  hind,  n  each  defendant  claims  onlv 
one  parcel,  the  value  of  each  parcel  Is  the  limit 
of  appellate  Jurisdiction.  ThmperY,  Wiee.W^ 
U.  8.  898  [28:189]:  Lynch  v.  iSaUey,  110  U.  8. 
400  [28:190].  But  if  botii  defendants  lofotiy 
daim  bothnarcds,  the  value  of  both  is  the  test 
Friend  v.  Wiee,  111  U.  8.  797  [28:602]. 

In  Hendereon  v.  Wadeworth,  116  U.  8.  264, 
276  [29:877,  8791,  where,  hi  an  action  against 
heirs  upon  a  debt  of  their  ancestor,  separate 
Judgments  were  rendered  against  them  for  their 
proportionate  shares,  it  was  hdd  that  no  one 
who  had  been  thus  charged  with  less  than  $6,000 
could  appeal;  and  Mr.  JtutieeWooda,  in  deliv- 
ering Judgment,  referred  to  manv  of  the  cases 
above  dted,  and  declared  it  to  be  well  settled 
that  "Where  a  ludnnent  or  decree  against  a  de- 
fendant, who  pleacu  no  counterclaim  or  set-off, 
and  asks  no  affirmative  relief,  is  brought  bv  him 
to  this  court  by  writ  of  error  or  appeal,  the 
amount  in  dispute  on  which  the  Jurisdiction 
depends  is  the  amount  of  the  Judgment  or  de- 
cree which  is  souffht  to  be  reversed :''  and  that 
"Ndthercodefendants  nor  coplaintiiis  canunite 
thdr  separate  and  distinct  interests  for  the  pur- 
pose dTmakbg  up  the  amount  necessary  to 
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give  this  court  JnriidictioD  upon  writ  of  error 
or  nppeaL" 

The  true  line  of  distinction,  as  applied  to 
cases  like  that  now  before  us,  is  sharply  brought 
out  by  the  recent  decisions  of  Btewari  ▼.  Dun- 
ham  XtupraV,  and  EgUa  ▼.  QunUr,  121  U.  S. 
183  [ante,  884],  in  each  of  which  a  preferred 
crerlitor  for  more  than  $5,000  was  on  one  side, 
and  general  creditors  for  less  than  $5,000  each 
were  on  the  other.  In  Stewart  v.  Dunliam,  the 
suit  being  brought  by  the  general  creditors 
against  the  debtor  and  the  preferred  creditor  to 
whom  the  debtor  had  made  the  cooTeyance  al- 
leged to  be  fraudulent,  and  the  latter  seeking 
no  affirmative  relief,  the  matter  in  dispute  as 
between  the  defendants  and  each  of  the  plaint- 
iffs was  the  amount  of  the  claim  of  that  plaint- 
iff; but  in  Ektes  v.  OunUr,  the  suit  being 
brought  by  the  preferred  creditor  against  the 
trustee  in  the  deed  of  assignment  by  which  he 
was  preferred,  and  the  general  creditors  being 
summoned  in  as  defendants,  and  themselves 
asking  no  affirmative  relief,  the  matter  in  dis- 
pute was  the  value  of  the  debt  preferred  and 
the  property  assigned  to  secure  the  preference. 

The  case  at  bar  is  exactly  like  Stewart  v.  Dun- 
ham. The  suit  is  by  the  general  creditors,  only 
one  of  whose  debts  amounts  to  $5,000;  the  trus- 
tee and  the  preferred  creditor  appear  as  defend- 
ants only,  file  no  cross-bill,  and  ask  no  affirma- 
tive relief;  and  the  decree  sets  aside  the  fraud- 
ulent conveyance  so  far  only  as  it  affects  the 
plaintiffs'  rights.  The  sole  matter  in  dilute, 
therefore,  is  between  the  defendants  and  each 
plaintiff  as  to  the  amount  which -the  latter  shall 
recover;  and  the  motion  to  dismiss  the  appeal 
of  the  defendants  as  to  all  the  plaintiffs  except 
the  one  whose  debt  exceeds  $5,000  must  be 
granted. 

This  result,  as  we  have  seen,  is  in  accordance 
with  a  long  series  of  decisions  of  this  court,  ex- 
tending over  more  than  half  a  century.  Dur- 
ing that  period  Congress  has  often  legislated  on 
the  subject  of  our  appellate  jurisdiction,  with- 
out changing  the  pbraseolofy  which  had  re- 
ceived judicial  construction.  The  court  should 
not  now  unsettle  a  rule  so  long  established  and 
rec(>gnized. 

Motum  granted. 

True  oopy.   Test: 

Jamee  H.  MoKennej,  Clerk,  Bap.  Oouxt,  U.  & 


1154]      CHAUNCEY  P.  WILLIAMS,  P(f.  inBrr., 
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BOARD  OF  SUPERVISORS  OF  THE 

COUNTY  OP  ALBANY. 

(8ee&  a  Reporter's ecLlM-lM.) 

National  bank9—etate  taxation  of  aharm—aueU' 
ment  at  par  value— astewmentt,  wid  for  want 
of  conformity  to  state  lawe-^ubsequent  enact- 
ment  to  legalize  and  eonfirm,  valid. 

1.  The  valuation  of  national  bank  shares  in  oom- 
moD  with  those  of  state  banks  at  par,  althouorh  the 
actual  value  of  the  shares  diflTer,  is  not  a  violation 
of  the  Act  of  Confirress  which  prohibits  the  assess- 
ment by  the  States  of  national  bank  shares  hltrher 
in  proportion  than  other  moneyed  capitaL 

2.  The  mode  in  which  property  shall  be  appraised 
for  taxation,  by  whom  its  appraisement  soaU  be 
made,  the  tune  within  which  it  shall  be  done, 
what  oertifloate  of  offldal  action  shall  be  fur^ 
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nished,  and  when  parties  shall  be  heard  for  the  oor. 
rection  of  errors,  are  matters  resting  in  the  dlaere- 
tloo  of  the  Legislatiire.  Where  directions  upon 
the  subject  might  originally  have  been  dispemed  { 

with,  or  executed  at  another  time,  irreguIaritieB 
arising  from  neglect  to  follow  them  may  be  rent- 
edied  by  the  Legislature,  unless  its  action  in  this 
respect  is  restrained  by  oonstitatlonal  provlBioas 
prohibittng  retrospective  legislation. 

8.  In  the  case  presented,  it  is  held  toat  certain  aa- 
sessments.  which  were  invalid  for  want  of  oonforra- 
ity  to  the  laws  of  the  State  of  New  York,  were 
duly  legalized  and  confirmed  by  a  subsequent  legis- 
lative enactment. 

[No.  887.] 
Argued  March  16. 18S7.  Bedded  MagtS,  1SS7. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  New 
York.  Reported  below,  22  Bhitchf .  802.  J/- 
flrm^. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Compare  the  case  of  Stanley  y.  Board  of  Su^ 
perviaors,  ante,  1000. 

Mr.  Matthew  Haie*  for  plaintiff  in  error. 

Meeere.  Wheeler  H.  PecUuun  and  Si- 
mon W.  Rosendaie*  for  defendant  in  error. 

Mr,  Justice  Field  delivered  the  oi^inionof  [155] 
the  court: 

This  is  an  action  to  recover  the  amount  of 
certain  taxes  alleged  to  have  been  illegally  col- 
lected from  the  plaintiff  and  others  on  sundry 
shares  of  stock  held  by  them  in  the  National 
Albany  Exchange  Bank,  in  the  City  of  Albany, 
New  York,  and  paid  into  the  treasury  of  the 
County.  The  stockholders  other  tiian  the 
pliunUfF  assigned  to  him  their  respective  claims 
before  its  commencement.  Their  demands 
were  oriirinally  embraced  in  an  action  brought 
by  one  Edward  N.  Stanley  against  the  Board 
of  Supervisors,  he  being  at  the  tune  assignee  of 
their  claims.  In  that  action  Judgment  was  re- 
covered by  him.  The  case  oeing  brought  to 
this  court,  the  Judgment  was  reversed,  and  the 
cause  remanded  with  leave  to  the  court  be- 
low, in  its  discretion,  to  hear  evidence  upon  the 
point  whether  the  shares  were  habitually  and 
mtentionally  assessed  higher  in  proportion  to 
their  actual  value  than  other  moneyed  capital 
generally,  and,  if  necessary,  to  allow  an  amend- 
ment of  the  pleadings  that  the  point  might  be 
properly  presented.  Supervisors  v.  Stanley,  105 
U.  S.  805  [26:  1044].  When  the  case  was  re- 
manded, on  application  to  the  court  below,  all 
the  counts  of  Uie  complaint,  except  the  fourth, 
were  amended.  SubeequenUy,  however,  Stan- 
ley discontinued  the  action  as  to  the  claim  for 
the  taxes  assessed  and  collected  for  the  years 
1876, 1877  and  187a  The  phuntifT  then  took 
an  assignment  of  the  daim  for  those  taxes  from 
Stanley  and  commenced  the  present  action. 
He  contends  that  the  assessment  for  those  years 
upon  the  shares  of  the  stock  of  the  bank  was 
illegal  on  these  grounds: 

1.  Because  it  was  not  made  within  the  period 
required  by  law,  which  was  before  the  nrst  of 
September  of  each  year,  but  after  that  date. 

2.  Because  it  was  not  accompanied  by  the 
oath  of  the  assessors,  that  it  had  been  made  at 
the  full  and  true  value  of  the  shares,  subject 
only  to  certain  specified  deductions  allowed  bj 
law. 

8.  Because  it  was  higher,  in  proportion  to  hk^i 
the  actual  value  of  the  snares,  than  the  assess-  *^  ^^ 
ment  of  other  moneyed  capital  in  the  hands  of 
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individual  dtisens  of  the  State  was  to  its  actual 
yalue. 

The  defendant  answered  these  grounds  by  a 
general  denial,  and  by  setting  up  an  Act  of  the 
Legislature  of  New  York,  paissed  April  80, 
18^,  legalizing  and  confirming  the  assessment 
The  issues  were  tried  by  the  court  without 
nSTl  ^^®  intervention  of  a  jury,  by  consent  of  par- 
''  '  ties.  The  court  found  the  facts  as  admitted 
by  the  pleadinss  and  by  stipulation  of  the  par- 
ties, from  which  it  appeared,  among  other 
things,  that  no  entry  or  any  assessment  of  the 
ahares  of  the  stockholders  of  the  bank  was 
made  upon  the  assessment  roll  of  1876,  1877, 
and  1878,  until  after  the  first  dav  of  Septem- 
ber of  those  years,  and  after  the  time  provided 
by  law  for  revising  and  correcting  the  assess- 
ment; ths^  die  oath  of  the  assessors,  annexed 
to  the  ass^jwment  of  each  year,  was  defective  in 
its  avenf.'«nt  respecting  the  estimated  value  of 
the  real  ««tate  assessed,  but  was  correct  in  its 
averment  of  the  estimated  value  of  the  per- 
sonal property;  that  there  were  several  banks, 
state  and  national,  located  hi  the  City  of  M- 
bany,  and  that  the  actual  yalue  of  theur  shares 
during  those  years,  with  one  exception,  was 
above  par,  varying  in  that  respect  from  10  to 
over  100  per  cent,  and  yet  the  value  of  all  of 
them  was  assessed  at  par;  that  the  actual  value 
of  shares  in  the  National  Albany  Exchange 
Bank  was  from  25  to  80  per  cent  above  par; 
that  the  assessment  of  the  shares  of  some  of  the 
other  banks  was  higher  and  of  some  of  them 
lower  than  this  figure;  and  that  the  assessment 
.  at  par  was  not  made  by  the  assessors  with  the 
[  l5o  J  {Qtent  of  discriminating  against  the  holders  of 
national  bank  shares,  or  in  fayorof  the  holders 
of  state  bank  shares,  or  other  moneyed  capital. 
As  a  conclusion  of  law,  the  court  f  ouna  that 
the  assessments  were  illegal  because  not  made 
in  conformity  with  the  laws  of  the  State,  but 
that  they  were  legalized  and  confirmed  by  the 
Act  of  iU  Legislature  of  April  80,  1888,  and 
that  they  were  not  in  violation  of  any  law  of 
the  United  States.  22  Blatchf.  802.  Judg- 
ment was  accordingly  rendered  for  the  defend- 
ant, and  the  plaintiff  has  brought  the  case  here 
for  review. 

It  may  be  conceded  that  the  assessment  of  the 
ahares  of  the  National  Albany  Exchange  Bank 
was  in  some  Instances  higher  in  proportion  to 
their  actual  value  than  the  assessment  of  some 
other  moneyed  capital  in  the  hands  of  indi- 
yidual  citizens  was  to  its  actual  value;  but,  as 
seen  from  the  findings,  such  discrimination 
was  not  designed  by  the  as8e8.<>ors.  It  is  so 
stipulated  by  the  parties.  Whatever  discrim- 
ination in  such  instances  ma;^  have  existed 
arose  from  the  difficulty  of  devising  any  other 
mode  than  the  one  adopted,  which  would  work 
out  greater  equality  and  uniformity  in  the  valua- 
tion of  different  kinds  of  moneyed  capital. 
There  was  no  proof  as  to  the  assessment  of  any 
moneyed  capital,  except  shares  of  other  banks, 
state  or  national.  The  value  of  shares  in  some 
of  these  banks  was  higher,  in  some  lower,  than 
r  11191  ^^^  ^'  ^®  shares  of  the  National  Albany  Ex- 
L109J  change  Bank.  The  method  adopted  of  assess- 
ing mL  shares  at  par  was  generally  satisfactory 
to  the  owners  of  the  national  bank  stock  in  the 
City  of  Albany,  with  the  exception  of  a  few 
stockholders  in  the  National  Albany  Exchange 
Bank.  Gonaidering  the  nature  of  the  proper- 
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ty,  and  the  frequent  fluctuations  in  yalue  to 
which  it  is  subject,  the  method  applied  to  all 
banks,  state  and  national,  came,  as  we  said  in 
the  recent  case  of  Stanley  against  the  same  de- 
fendants, as  nearly  as  practicable  to  securing 
between  them  equality  and  uniformity  of  taxa- 
tion. AU  the  banks,  state  and  national,  being 
thus  placed,  as  respects  taxation,  upon  the 
same  footing,  the  method  could  not  be  consid- 
ered as  adopted  in  hostility  to  any  of  them.  If 
it  sometimes  led  to  undervaluation  of  the  shaiet 
of  national  banks,  the  holders  could  not  com- 
plain. If  it  sometimes  led  to  overvaluation  of 
the  shares,  the  aggrieved  party  could  obtain 
relief  by  pursuing  the  course  pointed  out  by 
the  statute  for  its  correction,  unless,  as  asserted, 
this  course  was  not,  in  the  years  mentioned, 
available  to  the  plaintiff  and  the  stockholders 
whose  interests  were  assigned  to  him,  because 
their  names  were  not  placed  on  the  assessment 
roll  until  the  time  provided  by  law  for  revising 
and  correcting  the  assessment  had  passed,  tt 
that  coui'se  was  thus  cut  off,  they  could  have 
resorted  to  a  court  of  eqiuty  to  enjoin  the  col- 
lection of  the  illegal  excess  upon  payment  oc 
tender  of  the  amount  due  upon  what  they  ad- 
mitted to  be  a  Just  valuation.  We  have  con- 
sidered this  subject  so  fully  in  the  recent  case 
of  Stanley  against  these  same  defendants,  to 
which  we  refer,  that  it  is  unnecessary  to  pursue 
it  further. 

The  irregularities  in  the  assessment  for  the 
years  1876,  1877  and  1878,  in  that  no  entry  of 
any  assessment  of  the  shares  of  the  plaintiff 
and  of  the  stockholders  whose  claims  were  as^ 
signed  to  him  was  made  on  the  assessment  roll 
of  those  years  until  after  the  first  of  September, 
and  after  the  time  for  revising  and  correcting 
the  assessment  had  passed,  ana  in  the  defect  of 
the  oath  annexed,  in  its  averment  as  to  the  esti- 
mate of  the  value  of  real  estate,  were,  in  our 
Judgment,  cured  by  the  validating  Act  of 
Apnl  80,  1888.  The  power  of  taxation  vested 
in  the  Legislature  is,  with  some  exceptions, 
limited  only  by  constitutional  provisions  de- 
signed to  secure  equality  and  uniformity  in  the 
assessment  The  mode  in  which  the  property 
shall  be  appraised,  bv  whom  its  appraisement 
shall  be  made,  the  time  within  which  it  shall 
be  done,  what  certificate  of  their  action  shall 
be  furnished,  and  when  parties  shall  be  heard 
for  the  correctir  n  of  errors,  are  matters  resting 
in  its  discretiou.*  Where  directions  upon  the 
subject  might  originally  have  been  dispensed 
with,or  executed  at  another  time,  irregularities 
arising  from  neglect  to  follow  them  may  be 
remedied  by  the  Legislature,  unless  its  action 
in  this  respect  is  restrained  by  constitutional 
provisions  prohibiting  retrospective  legislation 
It  is  only  necessary,  therefore,  in  any  case  to 
consider  ^hetlier  the  assessment  could  have 
been  ordered  originally  without  requiring  the 
proceedings,  the  omission  or  defective  per- 
formance of  which  is  complained  of,  or  with- 
out requiring  them  within  th*?  time  dei»i.i^nated. 
If  they  were  not  essential  lo  any  valid  assess- 
ment, and  therefore  might  have  been  omitted 
or  performed  at  another  time,  their  omission 
or  oefective  performance  may  be  cured  by  the 
same  authonty  which  directed  them;  provided, 
always,  that  intervening  riijhts  are  not  im- 
paired. Such  is  the  conclusion  of  numerous 
adjudications  by  the  state  courts  upon  the  ef- 
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feet  of  curative  Acts,  and  of  this  court  in  MiU- 
Unglyy,DUt.  tf  Columbia,  9711.  8.  687, 090  [24: 
1098,  1100];  Uwrt  v.  Henderson,  17  Mich.  218; 
Mussulman  v.  Logansport,  29  Ind.  588;  Orim  v. 
}yei8eenberff  School  Diet.  57  Pa.  488.  The  com- 
pletion of  the  assessment  roll  in  the  case  at  bar 
before  the  first  of  September  in  the  years  men- 
tioned, and  the  form  of  tlie  oath  annexed, were 
not  so  vital  to  the  assessment  itself  as  neces- 
sjirily  to  render  the  defect  arising  from  a  later 
return  or  a  deficient  oath  incurable.    The  oom- 

S lotion  of  the  assessment  roll  by  that  date  was 
eeroed  essential  by  the  court  below,  because 
the  law  required  the  assessors  forthwith  to 
cause  notices  to  be  published  in  three  of  the 
public  newspapers  of  the  city  for  twenty  days, 
specifying  a  day  at  their  expiration  when  they 
would  meet  and  remain  in  session  fiye  days  for 
the  pur]>08e  of  reviewing  their  assessments  on 
the  application  of  any  one  aggrieved.  The  re- 
quirement was  designed  to  afford  tazpayen 
whose  names  were  on  the  roll  an  opportunity 
for  the  examination  and  correction  of  the  as- 
sessment of  their  property.  The  assessment 
could  not  stand  if  they  were  deprived  of  thai 
opportunity.  But  it  is  not  perceived  why  it 
might  not  be  legalized  and  confirmed  by  the 
Legislature  giving  to  them  such  opportunity 
after  the  time  originally  designated  had  ex- 
pired. No  Just  riffht  of  the  taxpayer  would 
thereby  be  defeated. 

The  assessment  of  the  shares  of  the  bank  for 
the  years  1876, 1877  and  1878  was  held  invalid 
for  the  reason  stated,  under  the  laws  of  the 
State,  although  from  what  we  have  said  it 
would  not  l«  open  to  objection  as  being  in 
conflict  with  the  Act  of  Congress.  It  is  only 
in  view  of  its  invalidity  for  want  of  conformity 
to  the  laws  of  the  State  that  the  validating  Act 
becomes  of  importance.  That  Act  dedares 
that  the  assessments  contained  in  the  assess- 
ment rolls  o^  the  wards  of  the  city  for  the. 
above  years  are  "In  all  things  legalized  and 
confirmed,  subject  to  the  rights  of  the  share- 
holders or  their  personal  representatives,  in 
national  or  state  l»nks  which  were  located  in 
said  city,  during  those  years,  and  the  assefls- 
ments  against  whom  by  reason  of  their  owner- 
ship of  such  shares  were  collected  by  process 
of  law,  to  claim  a  deduction  from  or  cancell*- 
tion  of  such  assessments."  It  required  the  as- 
sessors, within  ten  days  after  the  passage  of  the 
Act,  to  publish  in  the  otfldal  papers  of  the  city 
daily  for  three  weeks.  Sundays  and  holidays 
excepted,  a  notice  to  the  stocluiolders  that  the 
assessors  would  be  in  attendance  at  their  olfloe 
in  Albany,  for  three  weeks  subsequent  to  the 
last  day  of  publication  of  the  notice,  and  hear 
applications  for  the  deduction  from  the  assess- 
ments of  any  amount  which  such  stockholders 
or  their  personal  representatives  would  have 
been  entitled  to  deduct  under  the  law  as  it  ex- 
isted in  the  year  when  the  assessment  was 
placed  on  the  roll,  had  such  application  then 
been  made.  And  the  Act  provided  that  such 
shareholders,  or  any  one  representing  them, 
might  appear  before  the  assessors  and  apply 
for  a  reduction  or  cancellation  of  the  assess- 
ment upon  any  ground  which  would  have  been 
a  legal  one  when  the  assessment  was  placed  on 
the  roll,  and  the  assessors  were  empowered 
to  grant  such  reduction  or  cancellation  as  the 
sliareholden  would  have  been  legally  entitled 
1000 


to  at  that  time.  The  Act  also  made  provisloii 
for  the  collection  and  payment  to  the  partiea 
of  the  amount  found  to  be  due  them  with  in- 
terest 

It  is  difficult  to  see  on  what  plausible  ground 
the  validity  of  this  Act  can  be  questioned,  un- 
less the  power  of  the  Legislature  to  cote  by 
legislative  Act  any  irregularities  of  the  assess- 
ment be  denied.  Eveiy  right  of  the  shareholder 
who  had  paid  taxes  on  the  assessment,  and  il 
does  not  appear  that  there  were  any  others, 
was  secured.  He  could  present  any  claim  he 
might  have  for  a  reduction  or  cancellation  of 
the  assessment,  and  be  heard  respecting  it  He 
occupied  the  same  position  he  would  have  held, 
if  the  assessment  of  bis  shares  had  been  placed 
on  the  assessment  roll  withb  the  time  required 
— ^that  is,  before  the  first  of  September— and 
the  oath  annexed  had  been  without  any  fault 
or  omission  in  its  averments.  The  plaintiff  and 
the  other  shareholders  were  bouna,  as  owners 
of  property,  to  bear  their  lust  proportion  of 
the  public  burdens;  and  if,  in  ascertaining 
what  that  proportion  should  be,  some  steps  in 
the  proceeoing  were  omitted  which  invalidated 
the  assessment,  it  would  seem  but  }ust  that  the 
defect  should  be  cured,  if  practicable,  and  tbm 
shareholders  not  be  allowea  to  escape  taxation 
and  thus  entail  the  burden  th^  should  bour 
upon  other  taxpayers  of  the  community. 

After  the  valioating  Act  was  passed,  the 
plaintiff  applied  to  the  assessors  for  the  cancel- 
lation of  the  assessment  for  the  years  1876, 1877 
and  1878,  or  a  reduction  from  the  amount  aa- 
sessed.  The  assessors  refused  to  cancel  the  as- 
sessments, bat  they  allowed  a  reduction  from 
them  to  the  amount  of  92,07L66  which  was 
paid  to  him. 

It  foUowi  from  the  einct  eaopreeeei  that  ths 
Judament  qf  the  (Xreu4$  Oouri  muitbeafkrmed/ 
and  itii  90  ordered, 

tnueoopy.   Test: 

James  H.  M oKenney,  Otork,  Sn^  Oourt*  U.  8L 


ERWIN  DAVIS,  PV.  in  Err.^ 

ALGERNON  a  PATRICK. 

(8ee&a  Beporter'Sed.UB-UU 

OofiMirati  to  eecure  adeaneee  made  and  tohemadi^ 
to  mining  eompan^^—eonetruetian  ef  Tptreow 
eettured,  not  a  partner  aeid  not  Uabiefer  dtbU 
ineurred  in  operaUna  the  mine—managpr^^ 
agency —erroneoue  tnetruetian—praetiee — 
bill  qfexeeplian^-^delatf—etiptUation, 

L  In  an  aotion  to  reoover  oompeosation  f  or  tnma. 
poitlnff  ore  from  a  certain  sOver  mine  In  Utah,  It  la 
held:  that  an  agreement  between  the  doCeodant 
and  the  mining  oompany,  to  seoiire  the  former  for 
ad vanoes  made  and  to  be  made,  wherebr  a  manager 
was  appointed  to  operate  and  oontzol  the  mine,  to 
pay  over  to  the  defendant  the  jorolitB  thereof  and  to 
deliver  to  him  a  certain  quantity  of  ore  which  he 
had  purchased,  the  defendant  having  the  power  to 
remove  said  manager  and  appoint  a  new  one  In  hie 
stead,  did  not  make  him  a  partner  with  the  com- 
pany«  or  with  the  manager,  or  make  the  manager 
his  agent  In  managing  tne  mine,  so  as  to  make  biaa 
responsible  for  any  contract  entered  Into  by  the 
manager;  and  that  certain  instructions  whiob  lefi 
the  jury  to  determine  the  lefcal  effect  of  the  cod* 
teaot  and  a  power  of  attorney  to  the  manager  frooa 
the  company,  and  which  assumed  that  the  defend* 
ant  may  have  owned  the  ore  tranqMrted,  the  evi* 
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denoe  fttlUiiff  to  diow  any  fluob  ownertbl]!,  were  er^ 
roneous. 

2.  Where  the  parties  stipuLitie  that  the  judi^e  mny 
delay  the  settlement  ana  sljsntitura  of  thc^  bLU  ot 
exceptions,  this  oourt  will  not  coaHMcr  an  c^bjcH)- 
tion  that  It  was  signed  after  the  beginniD^  of  the 
term  at  whloh  the  writ  of  error  wiui  miidt  return- 
able,  and  during  a  term  of  the  c  i  rcu  it  oourt  siu'cotr^  l- 
InflTUiatatwUohtheoase  -woe  tritiil,  lUtbouKh  the 
deJav  extended  beyond  the  time  made  in  tbo  atJp- 
ulanon. 

[No.  221.] 
Argned  Apra  U,  iS87.    Decided  May  gS,  1887. 

IN  ERROR  to  the  Circuit  Ck>urt  of  the  United 
States  for  the  District  of  Nebraska.  Bd- 
wened,  Bananded. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court 

Meun.  J.  M.  Woolworih,  Joseph  H. 
Choate,  Bmry  A.  Boat  and  J.  M.  Thurttan, 
for  plaintiff  in  error. 

Meun.  John  L.  Webster,  John  F.  Dil- 
lon, A.  J.  PoppUUm  and  €ho,  W,  Doane,  for 
defendant  in  error: 

To  make  J.  N.  H.  Patrick  the  agent  or  ser- 
Tant  of  the  Flagstaff  Ck>mpany,  the  company 
must  haye  more  than  the  mere  right  of  selec- 
tion. It  must  haye  had  the  right  of  control 
OTcr  J.  N.  H.  Patrick,  which  it  did  not  haye 
under  the  contract,  haying  by  that  instrument 
expressly  surrendered  it 

Something  more  than  the  mere  right  of  selec- 
tion on  the  part  of  the  principal  is  essential  to 
that  relation. 

BowMy,  Laird,  8  Cal.  400. 

The  liability  of  a  principal  is  based  upon  the 
power  to  control  the  aeentorseryant,  or  to  dis- 
charge him  for  misconduct. 

OktoB  R  Oo.  y.  Doiidi,  28  Ind.  566;  Mao- 
miiianY.  MoMfor qf  N.  F.  82N.  T.  188;  Ham 
▼.  May<yrcfN,  F.  70  N.  Y.  462. 

The  rule  of  rMponcfAi^MfpmM*  is  based  upon 
the  right  which  the  employer  has  to  select  his 
servants,  to  discharge  them  if  not  competent  or 
skillful  or  wall  behayed,  and  to  direct  or  con- 
trol them  while  in  his  employ. 

Maamiaian  y.  Mtmr  rfN:T.  62  N.  Y.  168. 

The  application  of  the  rule  referred  to  in  this 
casedepeods  upon  the  question  whether  the 
power  to  dischttge,  direct  and  control  existed, 
end  is  the  main  point  which  is  now  to  be  de- 
termined. 

Ham  y.  Mayor  cfN.  7.  70  N.  Y.  462. 

By  the  contract  J.  N.  H.  Patrick  did  not 
lecdye  his  appointment  from  the  company 
slone.  It  is  apparent  that  his  appointment  was 
dictated  by  Dayis,  and  for  his  primary  benefit, 
and  both  unite  in  the  contract  as  parties  to  it  If. 
howeyw,  J.  N.  H.  Patrick  had  been  appohited 
by  the  Flagstaff  Company  only,  stOl  that  fact 
would  not  make  him  the  agent  of  the  company. 

BuUriek  y.  Oity  cf  Lowea,  1  Allen;  m; 
WaleottY.  BwamtMoatt,  1  Allen,  101;  Barn&yY. 
aty  qfLawU,  08  Mass.  570;  WheeUry.  Cin- 
cinnati,  10  Ohio  St  10;  MasmUian  y.  Ma/yor 
^N.  F.  62  N.  Y.  164. 

Byen  if  it  had  been  provided  that  the  Flag- 
staff Company  should  pay  the  salary  of  Patrick, 
it  wouldnot  make  him  the  agent  of  the  company. 

Haffard  y.  New  Bedf(yrd.  16  Gray,  297; 
FMer  y.  Botikm,  104  Mass.  87;  Bams»  y.  IH9- 
tnaafOolwfnbia,  01  U.  S.  546  (28:  441). 

Mr.  Ju9Ue$  BUtchlbrd  deliyered  the  opin- 
km  of  the  court; 
IttU.  & 


This  is  an  action  at  law  brought  in  9^  court  riAQi 
of  the  State  of  Nebraska,  on  the  24th  of  No-  ^  ^ 
yember,  1880,  and  removed,  on  the  petition  of 
the  defendant,  into  the  Circuit  Court  of  the 
United  States  for  the  District  of  Nebraska,  by 
Algernon  S.  Patrick  against  Erwin  Davis,  to 
recover  certain  sums  of  money. 

There  are  two  causes  of  action  set  forth  in 
the  petition  by  which  the  suit  was  commenced. 
Un^r  the  first  one,  the  plaintiff  claims  to  re- 
cover $2,677.00,  with  interest  from  September 
8,  1877,  and  $8,806.02,  with  interest  from  Feb- 
ruary 7,  1877.  No  question  arises  here  as  to 
the  first  cause  of  action.  The  second  cause  of  ac- 
tion alleged  in  the  petition  is  that,  on  or  about 
the  15th  of  November,  1878,  the  plaintiff  was 
employed  by  the  defendantto  transport  silverore 
from  the  Flagstaff  mine,  in  Utah  Territorv,  to 
the  furnaces  at  Sandy,  in  that  Territory,  for  a 
certain  hire  and  reward  then  agreed  upon  there- 
for between  the  parties;  that  the  plamtiff  con- 
tinued in  that  employment  until  on  or  about 
the  20th  of  November,  1875,  at  which  date  the 
account  of  services  was  settled  and  stated  from 
the  books  of  the  defendant,  and  there  was  then 
found  to  be  due  to  the  plaintiff  $26,580.54;  and 
Judgment  is  prayed  for  that  sum,  with  interest 
from  November  20,  1875.  The  answer  of  the 
defendant  to  the  second  cause  of  action  is  a 

Sineral  denial.  At  the  trial  before  a  Jury, 
ere  was  a  verdict  for  the  pl&intiff ,  on  tlie  20th 
of  June,  1888,  for  $50,015.72,  and  a  Judgment 
accordingly,  to  review  which  the  defendant  hac 
brou^t  a  writ  of  error.  [  1 40' 

The  plaintiff  moves  to  strike  the  bill  of  ex- 
ceptions f ron^  the  record,  for  the  reason  that  it 
was  not  aUowed  and  signed  in  proper  time. 
On  the  day  the  Judgment  was  entered.  June  25, 
1888,  a  written  stipulation  between  the  parties 
was  filed,  providing  that  the  defendant  should 
have  for^  days  to  prepare  and  present  to  the 
court  his  bill  of  exceptions,  and  that  the  plaint* 
iff  should  have  twenty  days  thereafter  to  ex- 
amine the  same  and  make  any  sugg<?stions  of 
omission,  addition  or  correction  th«ietc.  On 
the  16th  of  August,  1888,  the  writ  of  error  was 
allowed  and  filed,  a  eupenedeoB  bond,  duly  ap- 
proved, was  filed,  and  a  citation  was  duly  &> 
sued,  the  writ  of  error  being  returnable  at  Oc- 
tober Term,  1888.  On  the  14th  of  September, 
1888,  the  following  written  stipulation,  entitled 
in  the  cause,  was  made  between  the  parties. 
"The  bill  of  exceptions  in  this  case  having 
been  partiaUv  setueJ  by  His  Honor,  Judge 
Dundy,  and  ne  desiring  to  be  absent  from  the 
district  for  a  month  or  more,  and  being  unable 
to  settle  the  remainder  of  the  bill  befoip  leav- 
ing, it  is  hereby  stipulated  that  the  same  may 
be  settled  and  signed  at  any  time  before  No- 
vember 1, 1888,  and  that  tne  record  may  bo 
filed  in  the  sufneme  court  by  the  first  of  De- 
cember, 1888,  with  the  same  effect  as  if  filed 
at  the  beginning  of  the  October  Term."  The 
term  of  ue  court  at  which  the  trial  was  had 
and  the  Judgment  rendered  adjourned  9ine  dU 
on  the  20th  of  October,  1888.  The  succeeding 
term  of  the  court  began  on  the  12th  of  Novem- 
ber, 1888.  The  bill  of  exceptions  was  allowed 
and  sijnied  by  the  Judge  on  the  8th  of  Decem- 
ber, 16to,  and  was  filed  on  the  same  day.  The 
record  was  filed  in  this  court  on  the  26th  of  L^^S] 
December,  1888. 

The  point  taken  is  that,  asthe  bill  of  excep- 
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lions  iTM  ilgiied  tfter  the  begUmf ng  of  the  term 
of  this  court  at  which  the  wrU  of  error  was  made 
returnable,  and  daring  a  term  of  the  circuit 
court  succeeding  that  at  which  the  case  was 
tried,  it  cannot  be  considered.  But  we  are  of 
opinion  that  this  objection  cannot  ayail.  The 
stipulation  of  September  14,  1888.  shows  on 
its  face  tliat  the  matter  of  the  settlement  of  the 
bill  of  exceptions  had  been  submitted  to  the 
Judge,  and  that  the  delay  was  agreed  to  for  the 
convenience  of  the  Judge.  The  purport  of  the 
stipulation  is  that  the  bill  had,  with  the  knowl- 
edge of  the  plaintiff,  been  tendered  to  the  Judge 
for  signature.  This  being  so,  the  consent  of 
the  parties  that  the  Judge  miffht  dday  the  set- 
tlement and  signature  did  not  naTe  the  effect  to 
cause  any  more  delay  than  would  have  occurred 
if  the  Judge  had  delayed  the  matter  with- 
out such  consent  The  defendant  was  not  to 
blame  for  tbe  delay  beyond  the  time  named  In 
the  stipulation.  He  appears  to  have  done  all 
he  could  to  procure  the  settlement  of  and  sig- 
nature to  the  bill,  and  he  cannot  be  prejudiced 
by  the  delay  of  the  Judge.  The  bill  of  excep- 
tions shows  on  its  face  that  the  several  excep- 
tions taken  by  the -defendant  were  taken  and 
allowed  at  the  trial  and  before  the  verdict. 
The  cases  cited  by  the  plaintiff—- TTo^fon  ▼.  U. 
8,  22  U.  8.  9  Wheat.  651  [6:182];  Ob  parte 
BradttreeiY.  nomas,  20 U.  8. 4Pet.  102(7:796]; 
Sfieppard  v.  Wilson.  47  U.S.  6  How.260. 276  [12: 
480, 486];  Mutter Y,Ehler»,  91  U.S.  249  [28:8191; 
and  Ooughlin  ▼.  Diet,  cf  Columbia,  10617.  8.  7 
[27:74]— donotcon tain  anything  in  conflict  with 
this  ruling.  It  is  supported  by  U.  8.  v.  Breit- 
ling,  61  U.  8.  20  How.  252  [15:900].  The 
motion  to  strike  out.  the  bill  ox  exceptions  is 
therefore  denied. 

The  claim  of  the  plaintiff  is  that  he  was 
employed,  not  by  the  defendant  personally,  but 
by  the  plaintiff's  brother,  M.  T.  JPatrick.  The 
defendant,  not  disputing  the  rendering  of  the 
eervices  or  their  value,  denies  that  they  were 
rendered  for  him,  and  denies  that  M.  T.  Pa^ 
rick  was  his  agent.  He  contends  that  the  serv- 
ices were  rendered  to  the  Flaestaff  Silver  Min- 
ing Company  of  Utah,  Limited,  an  English 
corporation;  that  M.T.  Patrick  was  the  agent  of 
that  company;  and  that,  as  such,  he  employed 
the  plaintiff.  The  question  of  this  agency  was 
the  principal  question  in  dispute  at  the  trial. 
f  144]  The  Flagstaff  mine  was  owned  in  1870  by 

certain  parties  in  Utah  Territory,  who  sold  it, 
through  the  defendant,  to  the  flagstaff  Silver 
Mining  Company.  That  company  continued 
to  own  and  operate  the  mine  until  December, 
1873,  when  J.  N.  H.  Patrick,  another  brother 
of  the  plaintiff,  went  from  New  York  to  Lon- 
don, the  defendant  being  then  in  London.  On 
the  day  that  J.  N.  H.  Patrick  arrived  in  Lon- 
don the  company  received  a  telegram  from  one 
Maxwell,  superfntendent  of  its  mine  in  Utah, 
stating  that  the  mine  was  attached  for  debt. 
It  applied  to  the  defendant  for  a  loan  of  money, 
whereupon  the  following  written  agreement 
was  maae  between  the  company  and  the  de- 
fendant, on  the  16th  of  December,  18*^: 

^'This  agreement,  made  this  16tL  day  of 
December,  one  thousand  eignt  hundred  and 
«eventy-three,  between  the  Flagstaff  Silver 
Mining  Company  of  Utah,  Limited,  of  the  one 
part,  and  Erwin  Davis,  now  of  the  City  of 
London,  «f  the  other  nart. 
lOM 


''Whersas,  the  said  Erwin  Davis,  on  the  12th 
of  June,  one  thousand  eiffht  hundred  and  seven- 
^-thiee,  advanced  the  sud  company  the  sum  of 
nve  thousand  pounds,  at  the  rate  of  6  per  cent 
per  annum  interest: 

"And  whereas,  the  said  sum  of  live  thousand 

Kunds  is  now  due  and  owing  to  said  Erwim 
ivii,  with  the  interest  thereon: 

"And  whereas,  it  is  necessaiy  that  the  said 
conipany  should  have  a  further  advance  of  mon- 
ey for  the  purpose  of  continuing  the  develop- 
ment of  their  mine,  and  for  caiiying  on  their 
business: 

"And  whereas,  the  said  Erwin  Davis  doth 
hereby  agree  to  advance  to  said  company  at 
such  time  or  times  as  may  be  necessary  for  tha 
purpose  aforesaid,  not  to  exceed  in  amount  tho 
sum  of  ten  thousand  pounds,  in  addition  to  the 
said  sum  of  five  thousand  pounds  already  ad- 
vanced: 

"And  whereas,  the  said  company  has,  at  dif- 
ferent times  and  dates,  sold  to  the  said  Erwin 
Davis  five  thousand  one  hundred  and  ninety- 
five  tons  of  ore,  which  said  ore  the  said  com- 
pany agreed  to  deliver  to  the  said  Erwin  Davis 
at  the  ore  house  of  said  company,  free  of  cost: 

"And  whereas,  they  have  so  delivered  two  [145] 
hundred  tons  of  said  ore,  leaving  a  balance  of 
four  thousand  nine  hundred  and  nine^-five 
tons  vet  undelivered,  the  cost  of  said  ore  hav- 
ing all  been  paid  to  said  company  by  said  Erwin 
Davis: 

"Now,  therefore.  It  Is  agreed  between  the 
parties  hereto,  in  consideration  of  the  said  sum 
of  money  now  due  and  owing  to  said  Erwin 
Davis  tr^  the  said  company,  and  the  further 
advances  to  be  made  by  the  said  Erwin  Davis, 
as  herein  agreed,  and  in  fiurther  consideration  of 
the  premises  heretofore  stated,  J.  N.  H.  Pat- 
rick, of  Salt  Lake,  is  appointed  manager  of  all 
the  property  of  said  company  in  Utah,  and  the 
said  J.  N.  H.  Patrick,  as  said  numager,  by 
himself  or  his  agents,  is  to  have  the  exclusive, 
sole,  and  irrevocable  (except  as  hereinafter 
mentioned)  management  of  .all  the  said  com- 
pany's properties  in  Utah,  and  of  all  the  busi- 
nessinutahof  the  said  company  in  mlnine 
and  smelting  silver  and  other  ores,  and  any  ana 
all  other  lawful  business,  and,  as  such  manager 
aforesaid  of  the  business  and  properties  afore- 
said, he  is  hereby  authorized  and  empowered 
to  do,  execute,  an^  perform  any  and  all  acts, 
deeds,  matters,  ot  things  whatsoever,  which 
ought  to  be  done,  executed,  and  performed,  or 
which,  in  theophiion  of  the  said  J.  N.  H.  Pat- 
rick, ought  to  be  done,  executed  or  performed, 
in  or  about  the  concerns,  engagements,  or  busi- 
ness of  the  said  company,  of  eveir  nature  and 
kind  whatsoever,  as  fully  and  elfectually  as  it 
could* do  if  the  said  company  were  actually 
present,  hereby  ratifyingand confirming  what- 
soever the  said  J.  N.  H.  Patrick  may  do  in  and 
about  the  company's  concerns  and  business; 
and  it  is  hereby  further  agreed  that  the  said  J. 
N.  H.  Patrick,  or  his  agents,  in  furtherance  of 
the  purposes  aforesaid,  is  to  enter  into  the  pos- 
session of  all  the  said  company's  oroperties  in 
Utah  necessary  for  conducting  the  Dusiness  and 
management  thereof  as  aforesaid,  until  such 
time  as,  out  of  the  profits  of  the  workings  of  the 
properties  aforesaia,  he,  the  said  J.  N.  H.  Pat- 
rick, has  repaid  to  Erwin  Davis  the  said  sum  of 
five  thousand  pounds^  with  the  mterest  thereon, 
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vad  also  has  xepaid  to  blm  all  and  eTery  sums 
of  money  he  may  have  advanced  to  tue  aaid 
company  under  this  agreement,  together  with 
interest  thereon  at  the  rate  of  six  pounds  per 

[146]  centum  per  annum,  and  also  until  he  has  mined 
and  dellTCTed  to  Erwin  Davis  all  the  ores  sold 
him  by  said  company,  as  per  agreement  herein 
stated,  and  also  until  he  has  smelted  the  ore  so 
mined  and  delivered  to  him,  in  the  said  com- 
pany's furnaces,  according  to  the  terms  and 
agreement  dated  the  12th  day  of  September  last, 
made  'between  the  said  company  and  Erwin 
Davis;  and  when  he,  the  said  J.  N.  H.  Patrick, 
has  so  paid  to  him  all  the  mon^s  so  advanced 
said  company  and  interest  as  aforesaid,  mined 
and  delivered  the  ores  so  sold  and  contracted, 
and  smelted  said  ores,  and  done  and  performed 
all  the  agreements  herein  contained,  then  the 
said  J.  a,  H.  Patrick  may  resign  the  manage- 
ment aforesaid,  and  shafl,  upon  being  called 
upon  so  to  do,  deliver  to  saia  company  all  of 
said  propcorties  in  as  good  condition  as  possible 
after  the  necessary  workings,  mining,  and 
smelting,  as  herein  agreed  to  be  done  and  per^ 
formed.  And  it  is  hereby  further  agreed  that 
the  said  mine  is  to  be  worked  and  mined  by  the 
said  J.  N.  H.  Patrick  in  a  proper  and  minerlike 
manner,  and  that  the  said  business  of  said  com- 
pany is  to  be  managed  with  economy  and  for  the 
best  interests  of  the  parties  hereto;  that  a  state- 
ment of  all  the  business  transactions,  with  ac- 
counts of  the  same,  showing  all  moneys  received 
and  the  source  from  whence  so  received,  and 
all  moneys  paid  out,  with  the  proper  vouchers 
therefor,  is  to  be  m<ule  monthly  to  said  com- 
pany, at  their  office  fit  the  City  of  London,  by 
the  said  J.  N.  H.  Patrick.  And  it  is  hereby 
further  agreed  that  nothing  herein  contained 
shall  be  construed  to  defeat  or  impair  any  leeal 
rights  the  said  Erwin  Davis  may  have  for  ttie 
moneys  now  due  said  Erwin  Davis,  or  so  to  be 
advanced  by  said  Erwin  Davis,  or  for  the  deliv- 
ery of  the  ores  so  sold  said  Erwin  Davis.  And 
it  IS  hereby  further  agreed,  between  the  parties 
hereto,  that  if,  at  any  time,  the  said  Erwin 
Davis  becomes  dissatisfled  with  the  manage- 
ment of  the  business  and  the  property  in  Utah, 
he  may  suspend  and  remove  the  manager  and 
appoint  another  manager  in  his  place,  with  any 
or  all  rights,  powers,  or  authority  delegated 
under  this  agreement;  and,  should  the  said 
Erwin  Davis  proceed  to  act  upon  the  powers 
contained  in  the  last  preceding  clause,  he  will 
consult  with  the  board  of  directors  of  the  said 
company,  as  to  the  new  manager  from  time  to 

riATi  time  to  be  appointed. 

I  A*  #  J  ,q^  witness  whereof  the  said  parties  hereto 
have  set  their  hands  the  day  and  year  first  above 
written. 

"J.  R  GOLE, 
** Secretary,  fctandon  hekalfcf  the  Flagetaf 
SUter  Mining  (hmpanyef  Utah,  Limited, 

"Erwin  Davis. 
"Witness  to  the  foregoing  signature»^ 
"E.  Johnson.^ 
At  the  same  time,  and  as  a  part  of  the  same 
arrangement,  the  company,  on  the  16ih  of  De- 
cember, 1878,  executed  to  J.  N.  H.  Patrick  the 
following  power  of  attorney: 

"  Knew  aU  men  bv  these  presents.  That  we 
The  Flagstaff  Silver  Mining  Company,  do  here- 
by constitute  and  appoint  John  Nelson  Hays 
Ritrick,  of  Halt  Lake  City,  Utah,  in  the  United 
188  U.S. 


States  of  America,  thdr  true  and  lawful  attor- 
ney, to  take  possession  of  and  carry  on  and 
manage  the  workinfi:8  of  the  mine  or  mines  be- 
longing to  the  said  company,  and  for  that  pur- 
pose to  appoint  officers,  clerks,  workmen  and 
others,  and  to  remove  them  and  appoint  others 
in  their  place,  and  to  pay  and  allow  to  the  per- 
sons to  be  so  employea  such  salaries,  wages  or 
other  remuneration  as  he  shall  think  fit;  also, 
to  ask,  demand,  sue  for,  recover  and  receive 
of  and  from  all  persons  and  bodies  politic  or 
corporate,  to  pay,  transfer  and  deliver  the  uame, 
respectively,  all  sums  of  money,  stocks,  funds, 
interest,  dividends,  debts,  dues,  effects  and 
things  now  owing  or  payable  to  the  said  com- 
pany, or  which  shall  at  any  timb  or  times  here- 
after be  owing  or  belong  to  the  said  company, 
by  virtue  of  any  security  or  upon  any  balance 
01  accounts  or  otherwise  howsoever,  or  of  any 
part  thereof,  respectively;  to  give,  sign  and  ex- 
ecute receipts,  releases,  and  other  discharges 
for  the  same,  respectively;  and  on  nonpayment^ 
nontransfer  or  nondelivery  thereof,  or  of  any 
part  thereof,  respectively;  to  commence,  carry 
on  and  prosecute  any  action,  suit  or  other  pro- 
ceeding whatsoever  for  recovering  and  com- 
pelling the  payment,  transfer  or  delivery  there- 
of, respectively  i  also,  to  settle,  adjust,  com-  -.,j^«i 
pound,  submit  to  arbitration  and  compromise  L^^^i 
aU  actions,  suits,  accounts,  reckonings,  claims, 
and  demands  whatsoever  which  now  are  or 
hereafter  shall  or  may  be  pending  between  the 
said  company  and  any  person  or  persons  whom- 
soever, in  such  manner  and  in  all  respects  as 
the  said  John  Nelson  Hays  Patrick  shall  think 
fit;  also,  to  sell  and  convert  into  money  any 
goods,  effects  or  things  which  now  belong  or 
at  any  time  or  times  hereafter  shall  belong  to 
said  company;  and  also  to  enter  into,  make, 
sign,  seal,  execute  and  deliver,  acknowledge 
and  perform  any  contract,  agreement,  writing 
or  thing  that  may,  in  the  opinion  of  him,  the 
said  John  Nelson  Hays  Patrick,  be  necessary 
or  proper  to  be  entered  into,  made  or  signed, 
sealed,  executed,  delivered,  acknowledged  or 
performed  for  effectuating  the  purposes  afore- 
said, or  any  of  them;  and,  for  lUl  or  any  of  the 
purposes  of  these  presents,  to  use  the  name  of 
the  said  company,  and  generally  to  do,  execute 
and  perform  any  other  act,  deed,  matter  or 
thing  whatsoever  which  ouffbt  to  be  done,  ex- 
ecuted or  performed,  or  wmch,  in  the  opinion 
of  the  said  John  Nelson  Hays  Patrick,  ought 
to  be  done,  executed  or  performed,  in  or  about 
the  concerns,  ensagements  and  business  of  the 
said  company,  of  every  nature  and  kind  what- 
soever, as  fully  and  effectually  as  it  could  do  if 
the  said  company  were  actually  present;  and 
the  said  company  do  hereby  agree  to  ratify  and 
confirm  all  and  whatsoever  the  said  John  Nel- 
son Hays  Patrick  shall  lawfully  do  or  cause  to 
be  done  in  or  about  the  premises,  by  virtue  of 
these  presents. 

"  In  witness  whereof  the  said  company  have 
hereunto  affixed  their  official  seal  this  sixteenth 
day  of  December,  one  thousand  eight  hundred 
and  seventy-three. 

"A.  MAias.  )    7)^,,,^^, 

"Russell  GoLB.  f  -^wwftw*. 
"J.  R.  QoLE,  Secretary. 
"Witness: 

"E.  JoHimoH, 
Sd€ Q't.  Winchester  St.,  London.'' 
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J.  N.  H.  Pfttrlektestifles  that,  in  consequeDce 
of  the  airangement  made  between  the  com- 
pany and  the  defendant,  though  prior  to  the 
r«  MM^M  actual  execution  of  the  papers  ox  the  16th  of 
[1**1  December,  1878,  he,  J.  N.  H.  Patrick,  tele- 
graphed from  London  to  M.  T.  Patrick,  in  the 
United  States,  instructione  to  take  chaiffe  of 
the  mine,  directing  him  to  stave  off  all  aebte 
he  could,  and  saymg  that  money  would  be 
forwarded  to  him  to  keep  the  mine  running, 
and  that  full  instructions  had  been  written  to 
him;  and  that  the  company  telq^phed  to  Max- 
well to  turn  the  mine  over  to  mTT.  Patrick.  J. 
N.  H.  Patrick  testifies  that  the  defendant  did  not 
send  any  such  telegram  to  M.  T.  Patrick. 

On  the  other  hand,  M.  T.  Patrick  testifies 
that  he  received  a  telegram  from  London  with 
the  name  of  the  defendant  signed  to  it,  instruct- 
ing him  to  go  to  Utih  and  take  chaige  of  the 
mme;  that  that  was  the  authority  upon  which 
he  did  so;  that  he  received  possession  of  the 
mine  from  Maxwell;  and  that  he  employed  the 
plaintiff  to^do  the  hauling  of  the  ore. 

J.  N.  H.  Patrick  testifies  that,  when  the  news 
of  the  financial  difficulties  of  the  company  ar- 
rived in  London,  and  the  company  applied  to 
the  defendant  for  a  further  loan  of  money,  he 
refused  to  make  it  unless  the  company  would 
give  him  the  management  of  the  mme;  and 
that  the  company  declined  to  do  so,  but  agreed 
to  make  the  arrangement  evidenced  by  the 
papers  of  December  16.  1878. 

The  purport  and  bearingof  these  papers  is 
very  plain,  on  their  face.  The  company  owed 
the  defendant  £5,000,  with  interest  at  the  rate 
of  6  per  cent  per  annum,  for  that  amount  ad- 
vanced by  him  to  it  on  the  12th  of  June,  1878. 
A  further  advance  of  money  was  neoesauy  to 
enable  it  to  carry  on  its  business.  The  defend- 
ant agrees  to  adyance  to  it  not  to  exceed 
£10,000,  in  addition  to  the  £6,000  akeady  ad- 
vanced. It  had  previously  sold  to  him  a  quan- 
tity of  ore,  which  It  bad  agreed  to  deliver  to 
him  at  its  ore  house,  free  of  cost,  the  cost  of  it 
havinff  all  been  paid  to  the  company  by  the 
defenoant,  and  a  oalance  of  4,996  tons  being 
yet  undelivered,  In  consideration  of  the  prem- 
ises, the  company  appoints  J.  N.  H.  JPatrick 
manacer  of  all  its  property  in  Utah,  he,  by 
himself  or  his  agents,  to  have  the  exclusive  and 
irrevocable  management,  except  as  thereinafter 
mentioned,  of  all  its  properties  in  Utah,  and  of 
all  its  mining  and  smelting  busmees  there.  He 
[150]  leto  conduct  and  manage  the  above  business 
until  such  time  as,  out  of  the  profits  of  the 
working  of  the  properties,  he  has  repaid  to  the 
defendant  the  £6,000  and  interest,  and  also  aU 
moneys  the  defendant  may  advance  to  the  com- 
pany under  the  agreement,  with  interest,  and 
also,  until  he  has  minedand  delivered  to  the  de- 
fendant all  the  oro  so  sold  to  him  by  the  company 
as  stated  in  the  agreement,  and  also  until  he  has 
smelted  in  the  furnaces  of  the  company  the  oro 
so  to  be  mined  and  delivered  to  the  defendant, 
according  to  the  terms  and  agreement  of  Sep- 
tember 12, 1878,  made  between  the  company 
and  the  defendant  When  all  this  is  done,  J. 
N.  H.  Patrick  may  resi^  the  management. 
He  is  to  work  the  mine  m  a  proper  manner, 
and  manage  the  business  of  the  company  with 
economy,  and  for  the  best  interests  of  the  par- 
ties to  the  agreement,  and  is  to  render  a  monthly 
statement,  with  vouchers,  to  the  company  at 


London.  If,  at  any  time,  the  defendant  b^ 
comes  dissatisfied  with  the  management  of  tha 
business  and  the  property  in  Utah,  he  may 
suspend  and  remove  the  manager  and  appoint 
another  manager  in  his  place,  with  any  or  all 
rights,  powers  or  authority  delegated  under 
the  agreement;  and  should  the  defendant  pro- 
ceed to  act  upon  such  power  of  suspension  and 
removal,  he  is  to  consult  with  the  board  of  di- 
rectors of  the  comrany  as  to  the  new  manager 
to  be  appointed.  The  power  of  attorney  from 
the  company  to  J.  N.  H.  Patrick  appoints  him 
to  be  the  attorney  of  the  company  to  take  pos- 
session of  and  carry  on  the  mine,  and  for  that 
purpose  to  appoint  workmen  and  others,  and 
to  pay  and  allow  them  such  xemuneration  as 
he  shall  thhik  fit 

The  relation  between  the  defendant  and  the 
company  was  strictly  that  of  creditor  and  debt- 
or. The  agreement  of  December  16, 1878,  in 
connection  with  the  power  of  attorney,  was 
simply  a  method  of  securing  the  defen(Uait,  as 
a  creditor  of  the  company,  for  past  and  future 
advances,  and  to  insure  the  delivery  of  the 
ore  which  he  had  bought  and  paid  for.  The 
irrevocable  character  m  the  appointment  of 
J.  H.  N.  Patrick  as  manager,  with  the  power 
ffiven  to  the  defendant  to  suspend  and  remove 
him,  andf  to  appoint  another  manager  in  his 
place,  on  consultation  with  the  board  of  di- 
rectors of  the  company,  was  an  incident  of  the  [IS^l 
security  to  the  defendant,  and  a  means  of  hav- 
ing the  operation  of  the  mine  continued  until 
the  debt  to  him  should  be  discharged.  Any 
new  manager  to  be  appointed  was  to  have  tlie 
Mhts,  powers  and  authority  delegated  to  J.  N. 
BlT  J'amck  under  the  agreement,  and  none 
others.  The  agreement  did  not  in  any  manner 
make  the  defendant  a  partner  with  the  company, 
or  with  J.  N.  H.  Patrick,  or  make  J.  N.  H.  Pat- 
rick  the  agent  of  the  defendant  in  managing  the 
mine,  so  as  to  make  the  defendant  responsible 
for  any  contract  entered  into  by  J.  N.  H.  Pat- 
rick. The  coinpany  continued  to  be  the  owner 
of  the  mine,  operating  it  through  J.  N.  H. 
Patrick,  as  ita  manager,  agent  and  attorney,  and 
responsible  for  his  oontracto  as  such.  Oox  v. 
ffiekman,  8  H.  L.  Cas.  268;  Molkco  v.  Couri 
qfWardi,  L.  R  4  P.  0.  Appi  419;  Oauid^  v. 
JHW/.97N.Y.169. 

This  being  the  proper  l^gal  view  Of  the  papers 
of  December  16,  1873,  the  defendant,  at  the 
trial,  asked  the  court  to  charge  the  jury  as 
follows:  "  The  luzyare  instructed  that  the  con- 
tract between  the  IWstaff  Mining  Company 
and  the  defendant,  and  the  power  of  attorney 
from  the  company  to  J.  N.  H.  Patrick,  con- 
stituted J,  N.  H.  Patrick  the  sole  manager  and 
controller  of  the  mine,  for  the  time  bem^,  as 
the  general  agent  and  representative  of  the 
company,  and  that  the  attitude  of  Erwin  Davis, 
as  a  creoitor  of  the  company,  to  whom  J.  N. 
H.  Patrick  was  bound  to  pay  all  profita  of 
working  the  mine,  did  not  render  him  person* 
ally  liable  for  any  of  the  expenses  incurred  by 
J.  jN^.  H.  Patrick  while  working  and  operating 
the  mine  pursuant  to  the  agreement  and  situa- 
tion created  by  the  contract  and  power  of  at- 
torney. The  legal  effect  of  the  contract  and 
power  of  attorney  was  to  give  to  the  defend- 
ant, Davis,  security  for  &e  indebtedness  of 
the  company  to  him,  and  was  not  in  any  way 
to  render  him  liable  personally  for  any  debts 
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of  theocmpanjincorred  In  workag  the  mine, 
in  hauling  ores  or  otherwise.'*    The  court 

gave  this  instruction  with  the  following  qunli- 
cation  and  comment:  "Of  course  that  is 
*o  he  taken  in  connection  with  the  other  in- 
structions, if  the  original  transaction  between 
J.  JNT.  H.  Patrick  and  the  Flaptafl  Company 
was  what  it  purports  to  be;  but  if  Davis  was  the 
real  party,  then  he  is  liable  here."  The  de- 
fendimt  excepted  to  the  giving  of  this  qualifica- 
tion and  comment 

This  qualification  ana  comment  put  aside 
entirely  the  legal  effect  of  the  agreement  and 
the  power  of  attorney,  as  those  papers  were 
construed  by  the  court,  and  which  construction 
was  the  correct  one,  and  left  it  to  the  Jury  to 
deteimine  what  was  the  relation  of  the  defehdant 
to  the  business,  and  to  ignore  entirely  the  legal 
effect  of  the  instruments.  There  was  nothing 
ambiguous  in  the  terms  of  the  agreement,  and 
there  is  nothing  in  the  record  to  show  that  it 
did  not  truly  represent  the  actual  relations  be- 
tween the  company  and  the  defendant,  and  the 
actual  circumstances  of  the  connection  of  the 
defendant  and  of  J.  N.  H.  Patrick  with  the  en- 
terprise. 

In  another  portion  of  the  instruction  of  the 
court  to  the  Jury,  it  stated  to  the  Jury,  under  the 
exception  of  the  defendant,  that  if  they  should 
conclude  *'that  Davis  was  the  Flagstaff  Min- 
ing Company,  operating  the  mine  for  his  own 
use  and  benefit,  then  tus  liability  is  fixed  and 
he  cannot  escape  it  That  is  plaintiff's  theory, 
and  it  may  be  a  reasonable  or  an  unreasonable 
one.  If  the  testimony  convinces  you  that  the 
plaintiff's  theory  is  correct,  then  you  are  Justi- 
fied in  finding  a  verdict  for  the  full  amount 
claimed  for  these  services,  if  they  are  according 
to  contract  price."  This  was  substantially  an 
instruction  to  the  Jury  that  th^  might  conmude, 
from  the  terms  of  the  agreement,  that  the  de- 
fendant was  the  company,  and  that,  if  they 
should  conclude  that  the  agreement  made  J.  N. 
H.  Patrick  the  agent  of  the  defendant,  and  not 
the  agent  of  the  company,  in  the  management 
of  the  mine,  then  the  defendant  was  liable  to 
the  plafaitiff.  This  instruction  overrode  the 
legal  purport  of  the  agreement  and  was  errone- 
ous. 

The  court  further  instructed  the  Jury  as  fol- 
lows, under  the  exception  of  the  defendant: 
*'  There  is  another  view  of  the  case,  in  which 
there  may  possibly  be  a  liability.  It  is  claimed 
that  the  ores  hauled  by  Patrick  were  really  the 
ores  that  belonged  to  Davis,  independent  of  any 
person  operating  themines.  If  thatbeso,andPat- 
rick  nndertook  to  haul  them  for  the  d^endant, 
by  direction  of  the  superintendent  of  the  mines, 
representine  Mr.  Davu,  the  defendant  would  be 
BMe.  JiSie  ores  belonffed  to  him,  then  he 
would  be  required  to  pay  lor  the  hauling,  if  his 
Mentrepreseniedhimin  the  matterof  makingthe 
aUeged  contract.  If  you  are  satisfied  that  the 
mines  were  oi)erated  by  Davis,  that  he  received 
thciprofits  arising  from  the  same,  or  that  the  ores 
belonged  to  Davu,  and  Patrick  was  employed  by 
s  representative  of  Davis  to  haul  the  same,  then 
Davis  would  be  liable  for  the  hauling  of  the 
same."  In  this  instruction,  the  theory  of  the 
liability  of  the  defendant  was  that  he  really 
owned  the  ores  which  were  hauled  by  the 
plaintiff;  and  that  J.  N.  H.  Patrick  represented 
the  defendantin  procuring  the  plaintiff  to  haul 
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them.  This  assumed  liability  of  the  defendant 
was  not  made  to  rest  upon  any  connection 
which  the  defendant  had  with  the  management 
of  the  mine,  or  upon  the  written  agreement  be- 
tween the  defendant  and  the  company,  or  the  re- 
lation created  by  that  agreement.  But  we  do  not 
understand  the  testimony  of  M.  T.  Patrick 
or  any  other  testimony  in  the  case,  as  show- 
ing that  the  ores  hauled  belonged  to  the  defend- 
ant, independently  of  his  rdations  with  the 
company,  created  by  the  written  agreement; 
nor  that  the  testimony  purports  to  show  any- 
thing as  to  the  ownership  of  the  ores  by  the  de- 
fendant, other  than  that  the  ores  taken  from 
the  mine  belonged  to  the  defendant  as  the  oi)er^ 
ator  of  the  mine  for  the  company.  The  testi- 
mony of  M.  T.  Patrick  shows  that  the  proceeds 
of  all  the  ores  mined  and  hauled  by  A.  S. 
Patrick  to  the  smelting  furnace,  and  smelted 
and  sold,  were  deposited  in  bank  in  the  name 
of  the  company;  that  the  books  and  accounts 
were  all  kept  in  the  name  of  the  company;  and 
that  the  mine  was  run  in  the  name  of  the  com- 
pany. The  entire  testimony  is  to  the  effect 
that  the  ores  taken  from  the  mine  did  not  be- 
long to  the  defendant,  independently  of  the  fact 
that  he  was  operating  the  mine  for  the  com- 
pany. J.  N.  H.  Patrick  testifies  as  follows: 
"  There  were  no  ores  delivered  to  Davis  during 
my  management;  all  ores  mined  and  hauled  by 
plaintiff  were  smelted  and  sold,  and  the  money 
put  in  the  bank  to  the  credit  of  the  company, 
and  went  to  pay  expenses  of  running  the  mine." 
It  does  not  appear  that  any  ore  taken  from  the 
mine  was  delivered  to  the  defendant  as  a  portion 
of  the  ore  referred  to  in^^e  written  agreement 
as  purchased  by  him  from  the  company,  or 
that  that  portion  of  the  agreement  was  ever 
carried  into  execution.  The  last  instruction 
quoted  was,  therefore,  based  upon  an  errone- 
ous theory,  unsupported  by  evidence ;  and 
the  Jury  may  have  rendered  its  verdict  upon 
this  erroneous  theory,  ignoring  the  view  that 
the  defendant  was  the  company.  This  second 
erroneous  instruction  may  therefore  have  mis- 
led the  Jury  to  the  injury  of  the  defendant. 

JFbr  these  erran,  thejudgmmU  is  reversed  and 
the  case  is  remanded  to  the  Circuit  Court,  toith  a 
direction  to  awxrd  a  new  trial. 

True  copy.   Test: 

James  H.  M cKenne7«  Oerk,  Sup.  Ck)urt,  U.  8. 


JAMBS  H.  BEATTY  bt  al.,  Claimants  of 
the  Steamer  Manitoba,  ^ppts,, 

HOWARD  MELVILLE  HANNA  ST  al., 
Owners  of  the  Propeller  Cohst. 

(See  &  a  **27te  JronttoZki,**  Beporter'S  ed.  97-111) 

Admiraltff-'-coUision— decree  tehere  both  vessds 
are  infatUt-^ecooery  of  appraised  txUue  under 
limited  liability  proceedings,  being  less  than 
half  of  the  difference  between  the  respective 
losses,  mifi  interest  from  date  of  the  decree  of 
the  district  court, 

1.  Where,  in  a  case  of  oollfsion,  both  vesiels  are  in 
fault,  the  damages  done  to  both  should  be  added 
and  the  sum  be  equally  divided,  the  decree  beixitf 
in  favor  of  the  owners  of  the  vessel  which  suf- 
f ered  most,  and  against  the  owners  of  the  other 
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for  one  half  of  tbe  diff crenoe  between  the  amounts 
of  their  respeotive  loeses. 

2.  Upon  a  libel  and  a  croos  libel  to  recover  dam- 
ages resulting  from  a  collision  between  the  propel- 
ler Oomet  and  the  steamboat  Manitoba,  causing  a 
total  loss  of  the  former  and  injury  to  the  latter,  it 
iBheld:  that  both  vessels  were  in  fault:  that  the 
damages  should  be  equally  divided;  and  that  the 
owners  of  The  Oomet  are  entitled  to  recover  the 
appraised  value  of  Tbe  Manitoba  and  her  pending 
freight  under  Umited  liability  proceedings,  being  a 
leas  sum  than  one  half  of  the  difference  between  the 
respective  losses  of  the  owners  of  the  two  vesBels, 
with  interest  on  said  sum  from  the  date  of  the  de- 
cree of  the  district  court,  and  costs  on  appeaL 

[No.  289.] 
Argued  May  6, 1887.       Decided  May  £3, 1887. 

APPEAL  from  the  Circuit  Court  of  tbe  United 
States  for  the  Eastern  Districtof  Michigan. 
Affirmed, 
The  history  and  facts  of  the  case  appear  in 

the  opinion  of  the  court.  

Mesen.  T.  H.  Caalleld  and  WUUam  A. 
Moore,  for  appellants. 

Meeere.  H.  H.  Swan  and  3.  L.  TerreU,  iat 
appellees. 

[  08  ]  Mr.  Jiutiee  Blatehford  deUrered  tbe  opin- 
ion of  the  court: 

The  propeller  Comet  and  the  steamboat  Man- 
itoba came  into  collision,  betTveen  8  and  9 
o'clock  in  the  evening  of  the  26th  of  August, 
1875,  on  the  -waters  of  liske  Superior,  about  six 
or  seven  miles  to  the  southward  and  eastward 
from  Wbitsflsh  Point,  on  the  south  shore  of  that 
lake,  The  Comet  being  bound  from  Grand  Isl- 
and, in  Lake  Superior,  to  Cleveland,  Ohio,  and 
The  Manitoba  being  on  a  Toyage  from  Samia, 
Ontario,  to  Duluth  in  Minnesota.  The  Manito- 
ba struck  The  Comet  on  her  port  bow,  causing 
her  to  sink  almost  immediatelv,  and  she  ima 
ber  cargo  were  totally  lost.  The  Manitoba  was 
also  injured. 

Howard  M.  Hanna  and  George  W.  Chapin, 
as  owners  of  The  Comet,  filed  a  libel  in  rem 
against  The  Manitoba,  on  the  4th  of  September. 
1875,  in  the  District  Court  of  the  United  States 
for  the  Eastern  District  of  Michigan,  to  recover 
damages  for  the  loss  of  The  Comet  and  her  ear- 
so  and  freight  money,  claiming  $70,125,  being 
180,000  for  The  Comet.  $86,000  for  her  cargo, 
and  $5,125  as  freight  money.  The  libel  alleges 
that  the  collision  was  occasioned  solely  by  Uie 
negligence  and  unskillfulness  of  the  persons 
navigating  Tbe  Manitoba,  "in  not  having 
proper  officers  and  men  on  duty  and  at  their 
posts,  in  not  porting,  signaling,  answering  sig- 
nals or  stopping  eneine,  and  in  starboarding 
and  running  into  and  upon  said  propeller,  and, 
by  said  omissions  of  duty  and  other  omissions 
of  duty,  and  by  said  and  other  wrong  move- 
ments  and  misconduct,  solely  causing  ^d  col- 
lision, and  making  it  inevitable  by  any  conduct, 
[001  vigilance  or  effort  on  tbe  part  of  those  in  charge 
of  the"  Comet. 

The  statement  of  tbe  libel  is  that  The  Comet 
made  the  white  li^ht,  and,  shortly  afterward, 
the  red  li^ht,  of  The  Manitoba,  off  the  port 
bow  of  The  Comet,  the  night  being  clear;  that 
The  Manitoba  was  on  a  course  opposite  or  nearly 
opposite  to  that  of  The  Comet;  that  The  Comet 
proceeded  on  her  course  with  such  red  light  off 
her  port  bow,  and  properly  ported  her  helm, 
and  gave  a  single  blast  of  her  whistle,  and 
■topped  her  engine;  and  that,  although  the 
lights  of  The  Comet  were  properly  set  and  burn- 
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ning,  and  visible  to  The  Manitoba,  The  Mani- 
toba, instead  of  porting  and  taking  further 
measures  to  avoid  The  Comet,  starbouded  her 
wheel  and  struck  The  Comet  on  her  port  bow. 

Henry  Beatty  and  John  D.  Beatty  appeared 
as  claimants  of  The  Manitoba,  and,  with  Rob- 
ert J.  Hackett  and  Frederick  B.  Siblev  as  sure- 
ties, gave  a  bond  for  the  release  of  llie  Mani- 
toba, in  the  sum  of  $28,948.85,  $200  of  that  sum 
being  for  costs. 

On  the  17th  of  November,  1875,  James  H. 
Beatty,  Henry  Beatty,  William  Beatty  and 
John  D.  Beatty  answered  the  libel  of  the  own- 
ers of  Tbe  Comet.  The  answer  denies  the  ver- 
sion of  the  occurrence  given  in  the  libel,  and 
avers  that  The  Manitoba  made  the  bright  li^ht 
of  Thfe  Comet  when  The  Comet  was  iieading 
upon  nearly,  if  not  quite,  a  parallel,  opposite 
course  to  that  of  The  Manitoba,  The  Manitoba 
beinffon  a  course  about  northwest  half  north; 
that  The  Comet  showed  her  bright  and  green 
lights  bearing  from  one  half  to  three  quarters 
01  a  point  on  the  starboard  bow  of  The  Mani- 
toba; that  The  Mam'toba  starboarded  half  a 
point  and  was  steadied  on  that  course;  that  Tlie 
Comet  continued  to  approach  The  Manitoba, 
showing  only  her  white  and  green  lights,  and 
as  if  to  pass  at  a  good,  fair  berth  on  the  star- 
board hand  of  The  Manitoba,  until  she  appeared 
to  be  but  a  short  distance  off,  when  she  was  ob- 
served by  the  watch  of  The  Manitoba  to  be 
swinging  across  the  bows  of  The  Manitoba,  as 
if  under  a  port  wheel,  upon  which  the  engine 
of  The  Manitoba  was  at  once  checked,  stopped. 
and  backed,  but  it  was  not  possible  for  her  to 
ayoid  the  collision;  and  that  The  Manitoba  suf- 
fered  $5,000  damages.  The  answer  denies  tbe 
allegations  of  fault  in  The  Manitoba,  set  forth 
in  &e  libel,  and  alleges  that  the  collision  was 
caused  entirely  by  the  fault  of  tboee  navigating 
The  Comet,  in  that  (1)  she  did  not  have  com- 
petent officers  and  watch  on  deck  carefdlly  at- 
tending to  duty;  (2)  she  did  not  keep  her  course 
and  pass  The  Manitoba  on  her  starboard  hand, 
but  recklessly  attempted  to  croa  the  bow  of 
The  Manitoba  when  She  was  so  near  as  to  make 
collision  probable;  (8)  she  did  not  stop  and  re- 
verse, but  kept  up  a  reckless  speed,  in  her  ap- 
proach to  The  Manitoba,  "when  there  was  risk 
of  collision. "  The  answer  also  avera  that,  with 
the  dahn  filed  to  The  Manitoba,  after  her  seia- 
ure  under  the  warrant  for  her  aireat,  the  re- 
spondents filed  a  petition  setting  forth  that  the 
claim  of  the  libelants  was  much  greater  than 
the  value  of  The  Manitoba  and  her  freight,  and 
prayinff  that  she,  and  her  freight  then  pending, 
might  Be  appraised;  and  that  such  prooeedina 
were  had  Uiat  the  daimants  gave  a  bond,  witn 
sureties,  in  the  sum  of  $28,050,  as  a  snbetitate 
for  the  vessel  and  her  freight  then  pending.  The 
answer  claims  the  benefit  of  a  limitation  of  lia- 
bility, under  the  Act  of  Congress,  against  any 
recoyery  for  any  sum  greater  than  the  penu 
sum  named  in  said  bond. 

On  tbe  same  day,  tbe  ownen  of  The  Manl* 
toba  filed  a  cross  libel  against  Hanna  and 
Chapin,  as  owners  of  The  Comet,  to  recover  the 
damag^  caused  to  The  Manitoba  by  the  col- 
lision, being  $5,000.  Tbe  cross  libel  gives  the 
same  account  of  the  collision  that  ia  given  in 
the  answer  to  the  libel,  and  alleges  the  same 
faults  on  the  part  of  The  Comet 

The  case  rested  in  this  position  for  more  than 


1880. 


Bbattt  t.  Hakka. 

(The  Manitoba,) 
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two  yean,  when  Hanna  and  Chapin  filed  an  an- 
swer to  the  croas  libel,  denying  its  allegations 
as  to  the  facts  attending  the  collision,  aUcginc 
the  facts  to  be  as  set  forth  in  the  original  libel, 
and  denying  any  fault  on  the  part  of  The  Comet 
It  also  avers  that,  as  The  Comet  and  bet  pend- 
ing freight  were  totally  lost  by  the  collision, 
ber  owners  became,  by  virtue  of  section  4288 
of  the  Revised  Statutes,  discharged  from  any 
liability  to  the  cross  libelants  by  reason  of  the 
collision. 

The  two  cases  were  heard  together  before  the 
district  court,  and,  on  the  39th  of  April,  1878, 
it  made  a  decree,  on  pleadings  and  proofs,  that 
tbe  damages  be  divided,  and  referred  it  to  a 
commissioner  to  report  their  amount. 

On  the  14th  of  June,  1880,  the  commissioner 
reported  as  follows:  value  of  Th^  Comet,  a  total 
loss,  f25,000;  value  of  her  ««rgo,  981,941.88; 
freight  money  earned  by  her  at  the  time  of  the 
ooUuion,  $600;  making  a  total  of  $57,441.88. 
He  reported  the  damage  to  The  Manitoba  to  be 
i5»000. 

On  a  hearine  oothe  ivp^,  the  district  court, 
on  the  15th  of  March,  1^0,  made  a  decree,  en- 
titled in  both  causes,  confirming  the  report  at 
the  amounts  so  reported  by  the  commissioner. 
The  decree  then  proceeded  as  follows:  "And 
it  further  appearing  to  the  court,  that  the  said 
libelants  and  cross  libelants  have  respectively 
claixned  the  benefit  of  the  Act  of  Congress  of 
the  United  States  entitled  'An  Act  toLunit  the 
Liability  of  Ship  Owners,  and  for  Other  Pur- 
posea/  being  sections  4288,  4284,  4286  and 
4280  of  the  Revised  Statutes  of  the  United 
States,  and  that  the  said  steamer  Manitoba  has 
been  duly  bonded  in  accordance  with  the  pro- 
Tisions  at  said  statutes,  by  Henry  Beatty  and 
John  D.  Beatty,  daimants,  and  Robert  J. 
Hackettand  Frederick  B.  Sibley,  as  sureties,  in 
the  turn  of  $28,604.95,  by  their  bond  or  stipula- 
tion, conditioned  to  abide  the  decree  of  this 
court,  and  consenting  that  unless  they  shall  so  do 
execution  should  issue  against  them  therefor, 
•which  sum  is  less  than  the  damages  occasioned 
by  aaid  collision;  and  this  court  navinff,  by  its 
interlocutoiv  decree  heretofore  enterecf  in  this 
cause,  founa  that  both  of  said  vessels  were  in 
fault  for  said  collision,  and  that  the  damages 
occasioned  thereby  be  equally  divided,  it  is 
therefore  ordered,  adjudged  and  decreed,  that 
aaid  libelants  recover  from  the  said  claimants 
and  their  sureties  the  sum  of  twenty-eight 
thousand  six  hundred  ninety*four  M, 
($28,094.95),  being  the  amount  of  said  bond  or 
Btipniation,  and  that  said  libelants  have  execu- 
tion therefor  against  said  Henry  Beatty,  John 
D.  Beat^.  Robert  J.  Hackett,  and  Fred- 
erick B.  Sibley;  and  it  is  further  ordered  that 
neither  the  libelants  nor  the  cross  libelants 
herein  recover  costs  against  the  other."  This 
decree  was  proper  in  its  figures.  Allowing 
interest  on  the  damages  from  the  date  of  the 
collision  to  the  date  of  the  decree  (which 
was  proper)  and  fixing  the  liability  for  the 
$28,694.95  as  of  the  date  of  the  decree  (which 
was  proper  in  view  of  the  fact  that  the  con- 
dition of  tne  bond  was  to  "abide  and  answer 
the  decree,"  and  so  the  $28,694.95  did  not  carry 
interest  prior  to  the  date  of  the  decree),  The 
Manitoba  was  liable  to  pay  to  The  Comet 
$86,476.74,  on  a  proper  computation  based  on 
a  division  of  the  damages,  according  to  the 
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principle  of  computation  hereinafter  stated, 
and  The  Manitoba  had  the  proper  limita- 
tion of  liabilitv  in  paying  only  $28,694.95, 
at  the  date  oi  the  decree.  The  discrepancy 
between  that  amount  and  the  amount  stated 
in  the  bond  is  not  explained,  but  is  not  re- 
marked upon  by  the  parties.  The  obligors  ic 
such  a  bond  are  not  liable  for  interest  prior  to 
the  decree  of  the  district  court,  but  are  liable 
for  interest  from  the  date  of  such  decree.  I^ 
Ann  CaroUns,  69  U.  S.  2  WaU.  688  [17:  838]; 
The  Wanata,  95  U.  S.  600  [24:  461]. 

The  owners  of  The  Manitoba,  on  the  18th  of 
April,  1882,  appealed  to  the  circuit  court  from 
so  much  of  the  final  decree  of  the  district  court, 
of  March  15,  1882,  as  adjudged  The  Manitoba 
to  be  in  fault  for  the  collision,  and  also  from  so 
much  of  that  decree  as  awarded  to  Hanna  and 
Chapin  the  sum  of  $28,694.95,  '^without  any 
deduction  or  allowance  therefrom  to  these  ap- 
pellants on  account  of  injuries  occasioned  by 
said  collision  to  the  said  steamer  Manitoba, ' 
and  also  from  so  much  of  the  interlocutory  de- 
cree of  the  29th  of  April,  1878,  as  decreed  that 
The  Manitoba  was  m  fault  for  the  collision, 
and  that  the  damages  occasioned  thereby  should 
be  equally  divided  between  the  owners  of  The 
Comet  and  the  owners  of  The  Manitoba.  The 
owners  of  The  Manitoba  perfected  their  ap- 
peal,  by  giving  a  stipulation  for  damages  and 
costs,  in  the  sum  ox  $85,000,  in  the  names  of 
James  H.  Beatty,  Henr^  Beatty,  and  John  D. 
Beatty,  with  the  Detroit  Dry  Dock  Company 
as  surety.  The  owners  of  lie  Comet  did  not 
appeal.  The  circuit  coiu*t  heard  the  case  on 
pleadings  and  proofs,  and  (filed  its  finding  of 
lacts  and  conclusions  of  law,  entitled  in  both 
causes,  on  the  26th  of  December,  1888,  as  fol- 
lows: 

"  That  the  collision'  between  the  propeller 
Comet  and  the  steamship  Manitoba  took  place 
between  the  hours  of  eight  and  nine  o'clock  on 
the  night  of  the  26th  of  August,  1875,  and  at 
about  six  or  seven  mOes  distant  from,  and  to 
the  southward  and  eastward  of,  Whitefish 
Point,  on  the  south  shore  of  Lake  Superior; 
that  at  that  time  said  propeller  was  bound 
down  the  lake,  upon  a  voyage  from  Grand 
Island  to  Cleveland,  Ohio,  and,  when  she  made 
The  Manitoba's  light,  her  general  course  was 
southward.  The  Manitoba  was  moving  in 
nearlv  an  opposite  direction,  on  a  voyage  from 
Samia,  Ontario,  to  Duluth,  Minnesota.  She 
first  made  The  Comef  s  light  when  she  was  be- 
tween Whitefish  Point  and  Point  Iroquois,  her 
general  course  then  bein?  northwest  half  north. 
The  ofiScers  of  each  of  the  colliding  vessels  dis- 
covered, soon  afterThe  Comet  had  rounded 
Whitefish  Point,  first  the  white  and  soon  there- 
after the  green  lights  of  each  other,  and  they 
continued  to  approach  each  other  on  nearly 
parallel  opposite  courses,  each  showing  to  the 
other  her  white  and  green  lights  only.  Both 
vessels  had  the  usual  complement  of  offlocrs  and 
men.  When  thi^  were  irom  one  and  a  half  to 
two  miles  apart  The  Manitoba  had  The  Comet's 
green  light  about  three  quarters  of  a  point  on 
her  starooard  bow.  The  Manitoba  then  star- 
boarded her  wheel  half  a  point,  and  continued 
her  course  without  change  until  Just  before  the 
collision.  In  the  meantime  The  Comet  ported 
her  wheel  for  the  second  time  half  a  point,  and 
the  two  vessel*  thus  continued  to  approach  each 
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other,  showing  their  green  and  white  liglits 
only,  until  they  bad  come  within  from  400  to 
fiOO  feet  of  each  other.  The  Comet  being  then 
from  200  to  800  feet  on  the  starboard  me  of 
The  Manitoba,  and  if  each  had  kept  thehr  re- 
siiective  courses,  they  would  have  passed  with- 
out colliding;  but  at  this  juncture  The  Ck>met 
ported  her  wheel,  displaced  her  red  light,  and 
suddenly  sheered  across  The  Manitoba's  course. 
Tiie  Manitoba  thereupon  starboarded  her  whee], 
ftnd  the  collision  ensued.  At  the  time,  The 
Manitoba  was  running  aoout  eleyen  and  The 
Comet  about  nine  miles  an  hour.  The  Mani- 
toba struck  The  Comet  on  her  port  bow,  which 
caused  her  to  sink  in  about  two  minutes,  where- 
by she  and  her  cargo  were  irrecoverably  lost 
nnd  The  Manitoba  quite  severely  injured. 
Neither  of  said  vessels  sounded  any  signal  of 
the  whistle,  indicating  the  side  it  intended  or 
desired  to  take;  nor  did  either  of  them  reverse 
its  engine  or  slacken  its  speed  until  the  collision 
fl041  ^^  inevitable;  but  The  Manitoba  did,  just 
^  before  or  about  the  time  it  oolUded  with  The 

Comet,  reverse  its  engnne.  The  fact  that  the 
two  vessels  were  moving  on  nearly  parallel, 
opposite,  but  slightly  converging,  lines  was 
manifest  and  apparent  to  the  officers  of  both, 
for  some  consiaerable  time  before  The  Comet 
ported  and  ran  across  The  Manitoba's  course, 
OS  herein  before  stated.  Nevertheless,  neither, 
as  hereinbefore  stated,  slackened  speed,  changed 
its  course,  or  signaled  its  intentions.  The  rela- 
tive courses  of  these  vesse]s,and  the  bearing  of 
their  lights,  and  the  manifest  uncertainty  as  to 
The  Comet's  intentions,  in  connection  with  all 
the  surrounding  facts,  called  for  the  closest 
watch,  and  the  highest  deeree  of  diligence,  on 
the  part  of  both,  with  reference  to  the  move- 
ments of  the  other;  and  it  behooved  those  in 
charge  of  them  to  be  prompt  in  availing  them- 
selves of  any  resource  to  avoid,  not  only  a 
collision,  but  the  risk  of  such  a  catastrophe. 
If  the  requisite  precautions  had  been  observed 
l)y  both  or  by  either  of  said  vessels,  the  colli- 
sion, in  the  opinion  of  the  court,  would  not 
have  happened.  Each  vessel  misapprehended 
the  purposes  of  the  other.  The  Comet  was  en- 
deavoring to  apply  article  18  of  chapter  5,  title 
'  Commerce  ana  Navigation,'  of  the  Revised 
Statutes  of  the  United  States,  while  The  Mani- 
toba probably  believed,  until  The  Comet's  sud- 
den dieer  across  her  bow,  that  The  Comet  in- 
tended to  pass  on  her  starboard  side.  It  was 
this  misapprehension  on  the  part  of  said  re- 
spective vessels,  which  might  have  been  time- 
ly obviated  by  proper  signals  from  either,  that 
occasioned  the  colusion. 

The  court  then  finds  the  value  of  The  Comet, 
and  of  her  cargo  and  pending  fivight,  and  the 
dami^  to  The  Manitoba,  at  the  amounts  re- 
nortea  by  the  commissioner;  that  the  value  of 
The  Manitoba  and  her  pending  freight  was 
duly  appraised  under  the  order  of  the  district 
court,  and  raooeedings  were  had  pursuant  to 
sections  4dSB  to  4286  of  the  Revised  Statutes, 
[1051  and  security  was  filed  for  such  appraised  value 
in  the  sum  of  |28. 094.96;  and  that  the  owners 
of  both  vessels  claimed  and  are  entitled  to  the 
benefit  of  those  sections.  The  court  then  pro- 
ceeds: 

"And  from  these  facts  the  court  deduces  the 
following  conclusions  of  law:  1.  That  said  ves- 
lelswere  not  meeting  end  on  or  nearly  end  on, 
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within  the  meaninr  of  article  18,  of  chapter  5, 
of  title  XLYIU,  'Zhmmeree  and  Navigatian.' 
of  the  Revised  Statutes  of  the  United  States, 
and  that  The  Manitoba  was  not,  in  view  of  the 
circumstances  of  the  case,  in  fault  for  starboard- 
ing her  wheel  just  prior  to  said  ooDisicHL  2. 
That  the  immediate  or  proximate  cause  of  the 
collision  was  the  putting  bv  The  Comet  of  her 
wheel  hardarport,  as herem  previously  found, 
and  endeavonng  to  cross  on  the  port  side  of 
The  Manitoba,  and  that  she  was  in  fault  for  so 
doing.  8.  That  The  Manitoba  was  in  fault  in 
ignoring  the  fact  that  The  Comet  was  approach- 
ing un^  a  port  wheel,  and  that  the  courses  of 
the  two  vessels  were  convergent  and  involved 
risk  of  collision,  and  in  failing  to  take  proper 
precaution  in  time  to  prevent  the  collision 
which  afterwards  occurred.  4  That  she  was 
further  in  fault  in  not  indicating  her  course  by 
her  whistle,  and  for  not  slowin^up,  and  in  fail- 
ing to  reverse  her  engine  until  it  was  too  late  to 
accomplish  anything  thereby.  6.  That  both 
vessels  were  in  fault  m  failing  to  take  necessary 
and  proi>6r  precautions  against  collision,  which 
the  circumstances  manifestly  required,  and  that 
the  damages  occasioned  by  said  collision 
ought  to  be  equally  apportioned  between  said 
two  vessels."  The  court  further  finds  that  the 
libelants  are  entitled  to  recover  from  the  own- 
ers of  The  Manitoba,  and  their  sureties  on  ap- 
peal, by  reason  of  the  limited  liability  proceed- 
ings, only  the  sum  of  $28,694.95,  and  interest 
thereon  from  March  7, 1882,  the  date  of  the 
decree  of  the  district  court,  together  with  the 
costs  of  the  libelants  on  the  appeal;  that,  to  the 
extent  of  the  $28,694.95,  the  hbdantB  are  enti- 
tled to  enforce  payment  of  theur  damages 
against  the  claimants  of  The  Manitoba,  and 
their  surviving  surety,  on  the  stipulation  filed 
in  the  district  court  for  the  appnused  value  of 
The  Manitoba;  and  that,  by  reason  of  the  total 
loss  of  The  Comet  and  her  cargo,  and  the  pro- 
visions as  to  limited  liability,  and  the  fact  that  . 
one  moiety  of  the  damages  suffered  by  the  libel-  l'>^'*J 
ants  far  exceeds  the  damages  suffered  by  the 
owners  of  The  Manitoba,  uid  interest  thereon, 
the  owners  of  the  Manitoba  are  not  entitled  to 
recover  any  sum  whatever  from  the  libelants. 

On  the  18th  of  March,  1884^  the  drcuitconn 
made  a  final  decree,  entitled  fai  both  causes, 
which  fixes  the  damages  at  the  amounts  report- 
ed by  the  commissioner,  and  declares  that  both 
vessels  were  in  fault  for  the  collision;  that  the 
damages  shall  be  equally  divided;  that  the 
owners  of  both  vesseb  dalmand  are  entitled  to 
the  benefit  of  a  Umitation  of  liability;  and  that 
the  sum  of  $28,694.95,  at  which  The  Manitoba 
and  her  pendfaig  flight  were  appraised  in  the 
limited  hability  proceedings  and  bonded,  is  leas 
than  one  moiety  of  the  damages  occasioned  bj 
the  collision;  and  then  proceeds  ■■  foUowa: 

"  It  is,  therefore,  ordered,  adjudged  and 
decreed,  that  said  libelants,  Howard  ttu  Hanna 
and  Qeovge  W.  Chapin,  do  recover  of  and  from 
said  James  H.  Beatty,  Henry  Beatty,  William 
Beatty,  and  John  D.  "Beatty,  claimants  of  said 
steamer  Manitoba,  and  appeUants  herein,  and 
of  and  from  the  Detroit  Dry  Dock  Company, 
their  surety  on  the  bond  or  stipulation  on  ap- 
peal, filed  in  this  court,  the  sum  of  $28,694.95, 
and  the  further  sum  of  $8,896.60,  being  the  in- 
terest, at  6  per  cent  per  annum,  on  the  afons 
said  sum  of  28,694.95,  from  the  7th  day  of 
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1880.  Bbattt  t.  Hakna. 

(The  Mctnltoba,) 
March,  1883,  tbe  date  of  the  decfw  of  the  dis- 
trict court,  to  the  date  of  the  decree  of  this  court 
herein,  in  aU,  the  sam  of  $82,090.45,  together 
also  with  the  costs  of  said  libelants  in  this  court, 
to  be  taxed,  upon  the  appeal  of  said  claimants 
of  said  steamer  Manitolw  from  the  decree  of  the 
district  court  on  said  libel  and  cross  libel. 

"And  it  further  appearing  to  the  court  that 
said  RobeSrt  J.  Hackett,  one  of  tbe  sureties  on 
the  bond  or  stipulation  filed  in  the  district  court 
for  the  appraised  value  of  the  steamer  Manitoba 
andjlier  freight,  as  aforesaid,  has  deceased,  it 
Is  therefore,  ordered,  adjudged  and  decreed, 
that  said  libelants,  Howard  M.  Hanna  and 
QeoTge  ^'  Chwin,  do  recover  of  and  from  the 
said  James  H.  Beatty,  Henry  Beatty,  William 
Beatty,  imd  John  D.  Beatty,  claimants  of  the 
steamer  Manitoba,  and  Frederick  B.  Sibley, 
their  surviving  surety  upon  the  bond  for  the  ap- 
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praised  value  of  said  steamer  Manitoba  and  her 
freight,  pending  at  the  time  of  the  collision 
mentioned  in  the  pleadings  in  this  cause,  the 
sum  of  $28,094.96,  incase  of  nonpayment  there- 
of by  the  claimants  and  their  surety  on  appeal 
to  this  court. 

"And  that  said  libelants,  Howard  M  Hanna 
•nd  Qeorge  W.  Chapin,  have  execution  for  the 
damages  and  costs  to  them  adjudged  and  de- 
ereedDj  the  Judnnent  and  decree  &t  this  court, 
against  said  claimants,  James  Beatty,  Henry 
Beatty,  William  Beatty,  and  John  D.  Beatty, 
and  the  Detroit  Dry  Dock  Company,  their 
snirety  on  the  bond  orstipulation  given  by  said 
claimants  on  appeal  to  this  court,  for  the  af ore- 
aaid  sum  of  $28,694.95,  and  said  further  sum  of 
$8,895.50,  as  interest  theVeon,  and- for  the  costs 
of  said  libelants  in  this  court,  to  be  taxed. 

"And  it  is  further  ordered,  adjudged  and  de- 
creed, that,  for  the  recovery  of  the  damages 
decreed  to  libelants  by  the  decree  of  the  district 
court  and  of  this  court,  libelants  have  execution 
against  James  H.  Beatty,  Heniy  Beatty,  Will- 
iam Beatty,  and  John  D.  Beatty,  dahnants, 
and  said  Frederick  B.  Sibley,  their  surviving 
surety  on  the  bond  or  stipulation  for  the  ap- 
praised value  of  said  steamer  Manitoba  and  the 
freight  pending  as  aforesaid,  in  and  for  the 
amount  of  $28,694.95,  the  appraised  value  there- 
of as  aforesaid,  provided  proceedings  shall  be 
bad  on  the  bond  or  stipulation  given  on  appeal  to 
this  court,  by  said  claimants  of  said  steamer 
Manitoba,  before  recourse  shall  behad  for  collec- 
tion on  the  bond  orstipulation  filed  in  the  dis- 
trict court  for  the  appraised  value  of  the 
ateamerManitobaand  i^  freight  pending  at 
the  time  of  said  collision.'* 

The  claimants  of  The  Manitobahave  appealed 
to  this  court  from  so  much  of  the  decree  of 
the  drcoit  courtas  decrees  The  Manitoba  to  be 
In  fault  for  the  collision,  and  from  so  much  of 
it  as  awaids  to  the  original  libelants  $82,090.45, 
'^without  any  deduction  or  allowance  therefrom 
to  these  appellants  on  account  of  injuries  oc- 
casioned bv  said  collision  to  the  said  steamer 
Manitoba.''^  The  main  question  of  law  arising 
on  the  record  is  as  to  the  liabili^of  The  Mani- 
toba. 

The  drouit  court  finds,  as  one  of  its  conclu- 
sions of  law,  *thatThe  Manitoba  was  in  fault  in 
ignorins  the  fact  that  The  Comet  was  approach- 
ing under  a  port  wheel,  and  that  the  courses  of 
the  two  vessels  were  convergent,  and  involved 
risk  of  collision;  and  in  fafling  to  take  proper 
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precaution  in  time  to  prevent  the  collision  which 
afterwards  occurred.  *^  The  expreadon  "risk  of 
collision,"  found  in  the  third  conclusion  of  law, 
is  not  contained  in  the  findings  of  fad  proper; 
and  it  is  therefore  insisted  on  the  part  of  The 
Manitoba  that  it  ia  not  found  as  a  fact  that  the 
courses  of  the  two  vessels  involved  risk  of  col- 
lision, by  the  movement  of  The  Ck>met  under  a 
port  wheel,  in  her  approach  to  The  Manitoba, 
prior  to  the  time  when  she  put  her  wheel  hard- 
a-port  and  crossed  the  bows  of  The  Manitoba. 
But  we  think  this  is  not  a  correct  view.  The 
findii^  of  fact  state  that,  when  the  vessels 
were  from  one  and  a  half  to  two  miles  apart. 
The  Manitoba  h^  The  Comet's  green  light 
about  three  quarters  of  a  point  on  her  starboard 
bow,  and  that  The  Manitoba  then  starboarded 
her  wheel  half  a  point  and  continued  her  course 
without  change  until' Just  before  thecolllBion. 
This  starboarding  would  bring  the  green  light 
of  The  Comet  further  on  the  starboard  bow  of 
The  Manitoba;  but,  in  the  meantioM,  The 
Comet  ported  her  wheel  half  a  point;  and  it  is 
not  found  that  the  green  light  of  The  Comet 
continued  to  open  wider  to  the  view  of  The 
Manitoba.  On  the  contrary,  tiie  findings  state 
that  the  fact  that  the  two  vessels  were  moving 
on  nearly  parallel,  opposite,  buts  lightiy  con- 
veTgins,  lines,  was  apparent  to  the  officers 
of  both  vessels  for  some  considerable  time 
before  The  Comet  ported  her  wheel,  and  dis- 
played her  red  light  to  The  Manitoba,  and 
suddenly  sheered  across  the  course  of  The 
Manitoba.  The  findings  also  state  that, 
from  the  relative  courses  of  the  two  vessels,  and 
the  bearing  of  their  lights,  there  was  manifest 
uncertainty  as  to  the  intentions  of  The  Comet, 
and  that  this  called  for  the  closest  watch,  and 
the  highest  degree  of  diligence,  on  the  part  of 
The  Manitoba,  with  reference  to  the  move- 
ments of  The  Comet,  and  that  it  behooved  those 
in  charge  of  her  to  be  prompt  in  availing  them- 
selves of  anv  resource  to  avoid,  not  only  a  col- 
lision, but  the  risk  of  such  a  catastrophe.  The 
findings  further  state  that  neither  of  the  vessels 
sounded  any  signal  of  the  whisUe  iadicatinf  the 
sideit  intenaed  or  desired  to  take,  nor  did  either 
of  them  reverse  its  engine  or  slacken  its  speed 
untU  the  collision  was  inevitable;  and  that,  if 
the  requisite  precautions,  meaning  the  precau- 
tions Just  mentioned,  had  been  observed  by  both 
or  either  of  the  vessels,  the  collision  would  not 
have  happened. 

In  adoition  to  the  facts  thus  found,  the  an- 
swer of  the  claimants  of  The  Manitoba  to  the 
original  libel  charges  as  a  fault  in  The  Comet, 
that  she  did  not  stop  and  reverse,  but  kept  up 
a  reckless  speed  in  her  approach  to  The  Mani- 
toba, '*when  there  was  nak  of  colUsion."  This 
allegation  Is  r^eated  in  the  cross  libel  of  the 
owners  of  The  Manitoba.  If  there  was  risk  of 
collision  in  the  approach  of  The  Comet  towards 
Tlie  Manitoba  prior  to  the  sudden  sheer  of  The 
Comet,  it  was  a  risk  affecting  The  Manitoba 
equally  with  The  Comet,  and  imposing  upon 
her  the  same  duties  of  slackening  her  speed, 
or,  if  necessary,  stopping  and  reversing,  under 
Rule  21  of  section  4288  of  the  Revised  Stat- 
utes, which  it  imposed  on  The  Comet. 

On  the  facts,  the  circuit  court  found,  as  a 
conclusion  of  law,  and  we  think  correctiy, 
that  The  Manitoba  was  in  fault  in  not  indicat- 
ing  her  course,  by  her  whisUe,  and  in  not  slow 
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mg  up,  and  in  fafliog  to  nveae  her  engine  un- 
til it  was  too  late  to  accomplish  anything  there> 
by. 

The  facts  in  this  case  are  very  much  like 
those  in  TheStanman,  lOProb.  Dit.  184,  where 
one  of  two  steam  Teesels,  under  like  circum- 
stances with  those  of  The  Manitoba,  was  held 
in  fault  for  not  stopping  and  reversing,  although 
the  collision  was  mainly  caused  by  the  fault  of 
the  other  vessel,  which  was  also  condemned. 

A  few  words  are  necessaiy  on  the  question 
as  to  whether,  in  the  amount  decreed  to  the 
original  libelant5»,  by  the  circuit  court,  allow- 
ance is  made  to  the  owners  of  The  Manitoba  on 
account  of  the  damages  to  her.  The  findings 
of  fact  state  that  the  owners  of  both  vessels  are 
entitled  to  the  benefit  of  a  limitation  of  liability, 
and  that  the  owners  of  The  Comet  are  entitled 
to  recover  from  the  owners  of  The  Manitoba 
and  their  sureties  on  appeal,  by  reason  of  the 
proceedinss  for  a  Ifmitation  of  liability,  only 
138,094.05.  and  interest  thereon  from  March  7, 
1883,  the  date  of  the  decree  of  the  district  court. 
The  decree  of  the  circuit  court  states  that  the 
value  of  The  Manitoba  and  her  freight  pend- 
ing at  the  time  of  the  collision  was  duly  ap- 
S raised^  in  the  proceedings  for  a  limitation  of 
ability,  at  the  sum  of  $38,694.06,  and  that  she 
was  duly  bonded  for  that  sum,  "which  sum," 
the  decree  states  "is  less  than  one  moiety  of  the 
damages  occasioned  by  said  collision."  Those 
damages,  with  interest  at  6  per  cent  per  annum 
from  the  date  of  the  collision  to  the  date  of 
the  decree  of  the  dreuit  court,  amounted  to 
$08,388.16.  One  half  of  that  is  $46,644.08.  On 
the  ground  that  the  amount  of  the  appraised 
value  of  The  Manitoba  and  her  pending  freight 
was  "less  than  one  moiety  of  the  damages  oc- 
casioned" by  the  collision,  the  circuit  court  ad- 
Judged  that  the  owners  of  The  Comet  should 
recover  from  the  claimants  of  The  Manitoba, 
and  from  their  surety  on  appeal,  the  Detroit 
Dry  Dock  Company,  the  sum  of  $38,604.05, 
with  interest  thereon  from  the  7th  of  March, 
1883,  the  date  of  the  decree  of  the  district  court; 
and  should  recover  from  the  claimants  of  The 
Manitoba  and  the  surviving  surety  on  the  bond 
given  in  the  district  court  for  the  appraised 
value  of  The  Manitoba  and  her  pending  neighf , 
the  sum  of  $38,604.06,  lo  case  of  nonpayment 
thereof  by  the  claimants  and  the  Detroit  Diy 
DockCompauy. 

We  had  occasion  to  consider  this  subject  at 
length  in  the  case  of  The  North  Star,  10617.  S. 
17  [27:01],  in  which  Mr.  Juitfee  Bradley  de- 
livered the  opinion  of  the  court.  In  that  case 
there  was  a  collision  between  two  steam  ves- 
sels, The  Ella  Warley  and  The  North  Star. 
The  circuit  court  held  both  vessels  in  fault,  The 
Ella  Warley  heins;  sunk  and  lost  and  The  North 
Star  damaged.  There  was  a  libel  in  r^m  against 
The  North  Star  and  a  libel  in  penonam  against 
the  owners  of  The  Ella  Warley.  The  circuit 
court  rendered  a  decree  in  favor  of  the  owners 
of  The  Ella  Warley  for  so  much  of  the  dam- 
age to  her  (it  being  greater  than  that  sustained 
by  The  North  Star),  as  exceeded  one  half  of 
the  aggregate  damage  sustained  by  both  ves- 
sels. The  owners  of  The  Ella  Warley  had 
claimed  the  benefit  of  a  limitation  of  liability. 
On  appeals  to  this  court  by  both  parties,  it  was 
contended  on  behalf  of  The  EUa  Warley,  that, 
as  she  was  a  total  loss,  the  half  of  the  damage 
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to  her  must  be  paid  in  full,  without  any  deduce 
tlon  for  the  hair  of  the  damage  sustained  1^ 
The  North  Star.  This  court,  after  a  full  ex* 
amination  of  the  subject,  held  that  the  proper 
rule  was,  that,  as  each  vessel  was  liable  for  one 
half  of  the  damage  done  to  both,  if  one  suffered 
more  than  the  ouier  the  difference  should  \m 
equallv  divided,  and  the  one  which  suffered 
least  should  be  decreed  to  pay  one  half  of  such 
difference  to  the  one  which  suffered  most,  so  as 
to  equalize  the  burden.  In  other  words,  as 
both  parties  were  in  fault,  the  damage  done  la 
both  vessels  should  be  added  tosetber  in  ono- 
sum  and  equally  divided,  and  a  aecree  be  pro- 
nounced in  favor  of  the  owners  of  the  vessel 
which  suffered  most,  against  those  of  the  vessel 
which  suffered  least,  for  one  half  of  the  differ 
ence  between  the  amounts  of  their  respective 
losses.  The  House  of  Lords  established  th^ 
same  rule  in  Stoomvaart  MaalMhappy  Neder" 
land  V.  PiminM.  <0  Oriental  Steam  Ifav.  Co,  7 
App.  Cas.  705. 

Applying  this  rule  to  the  present  case,  the 
amount  of  the  aggregate  damage  to  both  ves- 
sels, computed  with  interest  to  the  date  of  the 
decree  of  the  circuit  court,  was  $03,388. 1<^, 
being  for  The  Comet,  $86,818.16,  and  for 
The  Manitoba,  $7,470.  One  half  of  this  was 
$46,644.08.  The  loss  of  the  owners  of  The 
Comet  and  of  her  cargo  and  pending  freight 
was  greater  than  that  of  the  owners  of  The 
Manitoba  by  the  sum  of  $78,34ai6.  One  half 
of  that  difference  was  $80,174.oa  That  was 
the  amount  of  the  liabilitv  of  The  Manitoba  to 
The  Comet,  at  the  date  of  the  decree  of  the  cir- 
cuit court,  on  a  division  of  the  damages,  after 
a  proper  aUowance  to  The  Manitoba  for  the 
damage  to  her,  and  without  reference  to  the 
lindtation  of  liability.  As  the  amount  of  the 
bond  of  The  Manitoba,  $38,604.05,  with  inter- 
est at  6  per  cent  per  annum,  from  the  date  of 
the  decree  of  the  district  court  to  the  date  of 
the  decree  of  the  circuit  court,  was  onlj 
$83,000.45.  The  Manitoba  had  the  proper  lim- 
itation of  liability  allowed  to  her  by  the  decree 
of  the  circuit  court,  and  was  entitled  to  that 
limitation. 

Decree  t^mecL 

Traeeopy.   Teeto 
James  H.  MoKsnnejr.  Cterk,  Supu  Oonrt,  U.& 


NORTHWESTERN    MUTUAL  LIFE  OT- 

BURANCE  COMPANY.  Pfff,  in  Err., 

«. 

MUSKEGON  NATIONAL  BANE. 

(8ee  8.  a  Beporter'S  ed.  CQI-SIS.) 

Ltfe  imuranee — "habituaUyintemperattT — etn^ 
etfucHon—queatioii  for  jury—inetrueiMne^ 
court  not  hound  to  repeat^  ^ehert  it  hoe  cor- 
rectly and  fully  laiddown  the  lafe-^'evidence. 

1.  Where,  in  instruotinff  the  juiy  lo  rMpard  to  any 
particular  subject  or  point  pertinent  to  the  caae, 
the  court  has  laid  down  the  iKw  correotly  and  eo 
fully  as  to  oover  all  that  la  proper  to  be  said  on  the 
subject.  It  is  out  bound  to  repeat  its  instructions  in 
terms  varied  to  suit  the  wishes  of  either  party. 

S.  In  an  action  to  reoomer  on  a  policy  of  life  In. 
suranoe,  the  issues  belneruponaUegatioiis  of  habit* 
ual  intemperance  before  and  after  its  JflBue.  it  Is 
hOdi  that  the  questions  whether  the  insured  waa 
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baUft  ttttte  time  tlia  polkrwat 
mier  be  beoeme  babitueUy  Intern- 


perateafter  Iti  iHiie,  were  for  the JoiTt tb«t  the  in. 
structlons  ffiveii  were  flidr  and  fuU;  that  certain 
taatruotions  asked  by  the  defendant  were  properiy 
refused  because  unneecsoaiy  and  improper  in  form; 
that  the  opmions  of  witnesMS  as  to  the  effect  on 
the  health  of  the  insuied,  at  the  date  of  the  policy, 
of  intemperance  four  and  Uto  years  before,  are 
InadmlHlbla. 

[No.  88a] 

Argva  Ma9  4.  iS87.    Deeidsd  May  iS,  1887. 

N  ERROR  to  the  ClicaltOonrt  of  the  United 
States  for  the  Bouthem  District  of  New 
York.    AffiffMd, 

The  bistonr  «nd  facts  of  thb  case  appear  In 
the  opinion  oi  the  court 

Mr.  Bdward  Salomon,  for  plaintiff  in 
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Mr,  John  B.  ParMmfl»  for  defendant  in 
error: 

Whether  Comstockwasbabitaallv  intemper- 
ate wasaquestion  of  fact  to  be  decided  by  the 
Jury.  Fbr  the  conrt  to  tell  them  that  a  spree  once 
a  year,  or  a  certain  number  of  sprees  in  a  given 
period,  made  a  man  habitually  intemperate  was 
to  take  from  the  Jury  the  veiy  question  upon 
which  they  were  to  pass. 

Mamy  ▼.  Home  L,  Im,  Co,  9R  I.  844;  Swiek 
▼.  Boms  L.  Im,  Co.  2  Ins.  L.  J.  415;  Vnum 
MuL  L.  IM.  Co.  ▼.  Bsif,  10  Ins.  L.  J.  428; 
BroekwavY.  Mut.  Ben^  L.  In».  Oo.  10  Ins.  L. 
J.  762;  HolteroffY.  Mut.  Ben^t  L.  Im.  Go,  4 
Big.  Life  ft  Aoc.  Ins.  R.  806;  Knickerbocker 
UfoIfiM.  Oo.  ▼.  FUey,  11  Fed.  Rep.  766. 

A  party  has  no  right  to  dictate  the  language 
in  which  the  court  uiall  instruct  the  juiy,  or, 
after  Uie  court  has  charged  fully  and  properly 
upon  the  subject,  to  require  it  to  repeat  its 
Instructions  in  different  terms. 

KeUy  ▼.  Jackeofi,  81  U.  S.  6  Pet  622  (8: 628); 
Labor  ▼.  Cooper,  74  U.  8.  7  Wall.  665  (19: 151); 
IndianapoUe  db  8t.  L.  R.  K  Co.  ▼.  Hor^,  08  U. 
8.  201  (&:898);  A  Co.  ▼.  McCarthy,  96  U.  8. 
258  (24:698);  Baymand  ▼.  Richmond,  88  N.  Y. 
«71. 

The  whole  of  the  specific  request  must  be  ac- 
curate or  it  is  not  error  to  refuse  it. 

HamiUon  ▼.  Bno,  81  N.  Y.  116-127;  U.  8.  v. 
Bough,  108  U.  8.  71  (26:805). 

|502]  Mr.  Jiutice  HUller  delivered  the  opinion  of 
the  court: 

The  Muskegon  National  Bank  recovered  a 
Judgment,  in  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York, 
against  the  Northwestern  Mutual  Life  Insur- 
ance Comrany,  upon  a  policy  of  insurance  on 
the  life  of  Erwin  G.  Comstock  for  $28,717.04. 
and  to  this  Judgment  the  present  writ  of  error 
is  directed. 

The  Bank  bad  an  insurance  upon  the  life  of 
Comstock.  its  debtor,  for  the  sum  of  $20,000. 
On  the  trial  before  tbe  Jury,  although  some 
other  issues  were  made  in  the  pleadings,  the 
contest  turned,  so  far  as  the  assignments  of 
error  are  presented  here,  on  the  condition  of 
Comstock  m  regard  to  the  habit  of  drinking 
alcoholic  liquors.  The  policy  and  the  applica- 
tion for  it,  the  answers  to  which  were  signed 
£503]  both  by  Comstock  and  the  Bank  through  its 
president,  present  the  foundation  of  the  contro- 
versy. The  sixteenth  interrogatory  is  as  fol- 
lows: "Are  you,  or  have  you  ever  been,  in  the 
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habit  of  uring  alcoholic  beverages  or  other 
stimulants?"  The  answer  to  this  was  "Yes, 
occasionally."  The  twenty-second  interroga- 
tory, "Have  you  read  and  assented  to  the  k>1- 
lowing  agreement?"  was  answered  "Yes.' 
This  agreement,  so  far  as  it  touches  the  present 
issue,  reads  as  follows:  "It  is  hereby  declared 
that  the  above  are  the  applicant's  own  fair  and 
true  answers  to  the  foregoing  questions,  and 
that  the  applicant  is  not,  and  will  not  become, 
habitually  intemperate  or  addicted  to  the  use  of 
opium."  The  body  of  the  policy  declared  that 
it  Comstock  shaU  become  intemperate,  so  as  to 
impair  his  health  or  induce  ddiriftm  tremeM,  or 
if  anv  statement  In  the  application,  on  the  faith 
of  which  the  policy  is  made,  shall  be  found  to 
be  in  any  material  respect  untrue,  the  policy  is 
void. 

Upon  this  language  In  the  application  and 
the  policv,  the  defendant  founded  two  separate 
pleas  or  aefenses. 

First.  That  "At  the  time  of  making  and  pre- 
senting said  application  as  aforesaid,  and  of  the 
issuing  of  said  policy,  the  said  Erwin  G.  Com- 
stock was  and  prior  thereto  had  been  habitually 
intemperate,  and  that  the  said  statement  in  said 
application  contained,  that  said  Erwin  G.  Com- 
stock was  not  then  habitually  intemperate,  was 
untrue,  and  fraudulently  made,-  and  a  suppres- 
sion of  facts  materia]  to  the  risk  assumed  by 
said  policy  of  insurance." 

8econd.  That  *  *said  policy  was  issued  by  this 
defendant  and  accepted  by  said  phdntiif  upon 
the  express  condition,  amongst  others  contained 
therein,  that  if  said  Erwin  G.  Comstock  should 
become  either  habitually  Intemperate  or  so  far 
Intemperate  as  to  impair  health  or  induce  delir- 
ium tremene,  the  said  policy  should  be  null  and 
void;  that  in  fact,  as  this  defendant  is  informed 
and  believes,  the  said  Erwin  G.  Comstock  did, 
after  the  issuing  of  said  policv,  become  habit- 
ually intemperate,  and  so  far  Intemperate  as  io 
impair  his  health  and  induce  ddirium  tretnene, 
and  that  thereby  the  said  policy  became  and  is 
null  and  void.**^ 

The  issues  were  tried  upon  the  two  allega- 
tions  of  habitual  intemperance  before  and  [&0^1 
after  the  issue  of  the  policy.  The  Company, 
discarding  other  issues,  assumed  the  affirmative 
on  these  two  pleas,  and  on  a  plea  of  suicide, 
which  seems  to  have  been  abandoned,  and 
thereby  obtained  the  opening  and  the  conclu- 
sion to  the  Jury.  The  assignments  of  error 
nUse  objections  to  the  action  of  tlie  court  in  ex- 
cluding answers  to  questions  propounded  to 
witnesses  for  the  defendant  Company  on  the 
trial,  as  weU  as  its  refusal  to  give  certain  in- 
structions prayed  for  by  the  defendant  to  the 


_„  witness  for  the  defendant,  named  Torrent, 
testified  that  he  knew  Comstock  at  Muskegon 
from  1868  to  1875.  The  policy  of  insurance 
was  taken  out  in  New  York  in  1879.  The  wit- 
ness  further  stated  that  he  was  well  acquainted 
with  Comstock  in  Muskegon, and  knew  that  he 
was  addicted  to  the  use  of  intoxicating  liquors 
during  the  period  of  their  acquaintance;  had 
seen  him  drunk;  knew  of  his  being  on  pro- 
longed sprees,  and  gave  other  testimony  to  the 
effect  that  he  did  use  intoxicating  liquors  to 
excess.  He  was  then  asked  thisquestion:  "Up 
to  the  time  your  acquaintance  with  him  censed, 
I  what  would  you  say  as  to  whether  his  drinking 
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bad  affected  Ills  health  or  impaired  his  yital 
powers  in  any  respect?"  To  this  he  ans-wered: 
"I  think  it  had  affected  him  materially;  I  think 
it  had  affected  his  nerves  and  impaored  his 
health  generally,  general  debility;  the  symp- 
toms of  that  were  his  general  looks,  and  that 
at  the  time  he  went  away,  or  lust  before,  he  was 
taken  very  sick,  and  they  dian't  know  whether 
he  was  going  to  be  alive  or  die;  that  was  the 
general  impression."  The  court  excluded  this 
answer,  and  the  defendant  excepted.  The  wit- 
ness also  testified  that  he  saw  him  during  that 
sickness,  and  that  he  was  then  sick  for  about 
three  weeks,  adding:  "I  think  he  had  the  de- 
lirium tremens  "  This  expression  of  opinion 
was  also  excluded. 

It  is  to  be  observed  that  the  witness  had  tes- 
tified to  all  the  facts  which  he  knew,  without 
objection,  that  tended  to  establish  a  habit  of 
intemperance  in  Comstock  prior  to  1875.  What 
he  was  next  asked,  and  what  he  then  testified 
to,  was  his  opinion  in  regard  to  the  effect  of 
this  intemperance  upon  the  health  of  the  as- 
sured. It  will  be  noted  that  all  this  occurred 
between  four  and  five  years  before  the  execution 
[505J  of  tiie  policy.  We  are  of  opinion  that  while 
the  facts  recited  by  this  witness  and  received  in 
evidence  might  have  some  remote  tendency  to 
show  Comstock's  habits  in  regurd  'to  temper- 
ance at  the  time  to  which  they  related,  his  opin- 
ion of  their  effect  upon  his  health  at  the  date  of 
the  policy,  four  years  later,  was  inadmissible  as 
to  that  or  his  habits,  as  he  knew  nothing  of 
these  during  that  period. 

The  exception  to  the  testimony  of  Barney, 
who  undertook  to  detail  conversations  with  a 
doctor  attending  Comstock  prior  to  1876,  as  to 
whether  Comstock  was  threatened  with  deUri- 
um  tremem  or  not,  and  the  statement  of  the  wit- 
ness that  he  was  afraid  Comstock  was  goinff  to 
have  d^mum  tremens^  which  was  excluded  by 
the  court,  depend  upon  the  same  prindple  and 
are  otherwise  incompetent  We  see  no  erxor  in 
those  rulings. 

The  remaining  assignments  of  enor  have  n- 
gard  to  prayers  for  iiutructions  by  the  court  to 
the  jury,  which  were  refused.  No  assignment 
of  error  is  founded  on  any  exception  taken  to 
the  charge  of  the  judge  who  tried  the  case, 
which  seems  to  have  been  eminently  fair  and 
very  full,  and  in  our  opinion  embraced  all  that 
was  necessaiy  to  be  said  to  the  jury  on  the'sub- 
ject.  The  questions  which  the  juiy  had  to  re- 
spond to  were  whether  Comstock  was  of  intem- 
perate habits  at  the  time  the  poliqy  was  taken 
out,  and  whether  be  became  habitually  intem- 
perate after  that  period.  The  whole  case  turned, 
so  far  as  the  jury  was  concerned,  upon  the  true 
definition  of  the  words  "  habitually  intemper- 
ate," taken  in  connection  with  the  testimonyon 
tbe  subject,  at  these  two  different  periods.  The 
plaintin  was  not  bound  to  prove  that  the  as- 
sured was  temperate,  or  that  he  was  a  temper^ 
ate  man,  but  the  defendant  was  boimd  to  prove 
not  only  that  Comstock  was  intemperate  at 
those  periods,  but  that  he  was  habitually  so. 
This  ft  was  bound  to  do  by  such  a  preponder- 
ance of  testimony  as  should  satisfy,  the  jurv  that 
at  one  of  these  periods  or  the  other  he  was  habi^ 
uallv  intemperate.  We  do  not  know  of  any 
established  legal  definition  of  those  words.  As 
they  relate  to  the  customs  and  habits  of  men 
generaUy  in  regard  to  the  use  of  intoxicating 
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drinks,  and  as  the  observation  and  experience  ^^ 
of  one  man  on  that  subject  is  as  ^od  as  another  I  ^OB  ] 
of  equal  capacity  and  opportunities,  tiieir  true 
meaning  and  signification  would  seem  to  be  a 
question  addressed  rather  to  the  jury  than  to 
the  court  While  there  may  be  on  the  one  hand 
such  a  clear  case  of  intemperate  habits  as  to  jus- 
tify the  court  in  saying  that  such  and  such  facts 
constitute  a  condition  of  habitual  intemperanoe, 
or  on  the  other  such  an  entire  absence  <rf  any 
proof,  beyond  an  occasional  indulgence  in  the 
use  of  ardent  spirits,  as  to  warrant  the  opposite 
conclusion,  yet  the  main  field  of  inquiry,  and 
the  determination  of  the  question  witnin  it» 
must  be  submitted  to  the  jury;  and  the  question 
on  this  submission  must  be  decided  by  them. 

The  testimony  in  this  case  is  all  embodied  in 
the  record,  and  la  contradictory.  It  must  be 
divided  into  its  reUtions  to  the  two  periods,  be- 
fore and  after  the  execution  of  the  policy.  It 
is  seen  from  the  testimony  that  Comstock  left 
Muskegon,  where  many  of  these  witnesses  re- 
sided who  testify  ■■  to  his  excessive  .use  of  in- 
toxicating drinks,  prior  to  1875,  and  that  thej 
know  nothing  of  his  habits  after  that  The 
policy  was  taken  out  ih  1879.  It  is  also  quite 
dear  that,  under  a  pledge  made  to  one  of  his 
partners  in  business,  he  nad  refrained  from  the 
use  of  intoxicating  drinks  from  the  first  of  June, 
1878,  up  to  the  time  of  taking  out  this  policy, 
and  continued  so  to  refrain  up  to  March,  1880. 
There  are  several  witnesses  who  testify  that 
after  his  removal  to  New  York  in  1876,  he  was 
drunk,  had  sprees  once  in  a  while,  and  perhaps- 
several  of  them  up  to  the  time  when  he  made 
made  this  pledge  to  his  partner.  There  are 
others  who  testify  that  after  March,  1880,  he 
was  again  seen  intoxicated  and  had  spells  of 
confinement  on  account  of  those  sprees.  On 
the  other  hand,  there  were  four  or  five  witnessee 
examined,  some  of  whom  were  in  the  same 
building  in  which  Comstock  was  employed  in 
New  York,  who  saw  him  daOy,  and  transacted 
busfaiess  with  him  for  the  two  or  three  yeare 
prior  to  his  death,  which  was  in  1881,  who  tes- 
tify that  they  never  saw  him  drunk,  or  under 
the  influence  of  liquor,  and  did  not  suppose  that 
he  was  addicted  to  drinking,  but  that  he  was  a 
prompt,  eflQdent  business  man,  and  that  they 
had  no  suspidon  that  he  was  intemperate  or  r  ^jy,, 
indulged  in  the  excessive  use  of  stimulants.  I^^**  J 
Amonff  these,  Mr.  Samuel  Borrow,  Vice  Presi^ 
dent  of  the  Eouitable  Life  Assoranoe  Sodety, 
in  whose  building  Comstock  was  a  tenant,  says 
that  he  saw  him  almost  daily  for  two  or  three 
years  prior  to  his  death,  that  he  struck  him  as 
a  very  energetic,  active  man,  and  that  he  never 
saw  him  under  sodi  circumstances  as  to  suggest 
that  he  had  been  drinking. 

Under  these  circumstances,  and  in  Tiew  of 
this^oonfiictii^g  testimony,  the  following  lan- 
guage of  the  judge  in  his  charge  to  the  jury  in 
this  case  seems  to  contain  all  that  was  neces- 
sary for  him  to  say  by  way  of  assisting  them  to 
amve  at  a  just  verdict: 

"  I  think  that  there  is  no  rule  of  law  which 
says  that  in  order  to  make  a  man  a  drunkard 
he  must  drink  every  day  or  everr  week  to  ex- 
cess. Neither,  on  the  other  hana,  does  a  shigle 
or  an  occasional  excess  make  a  man  an  habitual 
drunkard;  but,  if  you  find  that  tbe  habit  and 
rule  of  a  man's  life  is  to  indulge  periodicsUy 
and  with  f requen<7,  and  with  increasing  fre- 

129  U.  & 


1880. 


NOBTHWXBTBBH  MlT.  L.   InA.   Co.  ▼.   MUSKBGOK  NaT.  BaITS. 


Ml-018 


quency  and  violeDoey  in  excessive  fits  of  intem- 
perance, sach  a  use  of  liquor  may  properly 
<»iU8e  the  finding  of  habitual  dtunkenness.  It 
is  the  fad  of  the  certainty  of  these  periodical 
sprees,  accompanied  with  their  frequency, 
which  marks  the  habit.  If  a  man  should  in- 
dulge in  such  a  debauch  once  in  a  year  only,  it 
could  not,  in  mj  opinion,  properly  be  said  that 
he  was  an  habitual  drunkard;  he  would  be  an 
occasional  drunkard.  But  if  such  debauches 
increased  in  frequency,  and  the  certainty  of 
their  increasing  frequency  becomes  established, 
then  the  time  finally  arriyes  when  the  line  be- 
tween an  occadoDal  excess  and  habit  is  crossed. 
It  is  for  you  to  say  whether  Comstock  was  at 
the  time  of  the  application,  or  became  after- 
wards, the  yictim  of  such  a  habit." 

*'  If  you  find  that,  after  the  making  of  tbe 
policy,  Comstock  became  so  far  intemperate  as 
to  impair  his  health,  the  policy  is  avoided ,  and 
the  yerdict  will  be  for  the  defendant" 

At  the  request  of  the  defendant,  he  also  gaye 
to  the  Jury  the  following  instructions: 
[  508]  "  If  the  Jury  find  from  the  eyidence  that  Br- 
win  G.  Comstock  was  habituaUy  intemperate 
when  the  application  for  the  policy  of  insurance 
was  made,  then  they  must  find  for  the  ddPend- 
ant 

"  If  the  Jury  find  from  the  eyidence  that  £r- 
win  G.  Comstock  became  habitually  intemper- 
ate after  the  issuing  of  the  policy,  then  they 
must  find  for  the  defendant 

"  If  the  jury  find  from  the  eyidence  that,  after 
the  making  of  the  policy,  Erwin  G.  Comstock 
became  so  far  intemperate  as  to  impair  his 
health,  then  they  must  find  for  the  defendant" 

Exceptions  were  taken  and  errors  assigned  in 
regard  to  the  following  instructions,  whidi  were 
asked  and  refused  by  the  court: 

First  "To  iSe  habitually  intemperateit  is  not 
necessary  that  a  person  should  be  addicted  to 
the  excessiye  use  of  intoxicating  liquors  contin- 
ually, or  without  inter^iption;  but  a  person 
who,  during  a  period  of  time  sufficient  to  form 
a  habit  in  that  respect,  is  addicted  to  periodical 
'  sprees '6f  longer  or  shorter  duration,  when 
for  days  in  succession  he  drinks  intoxicating 
liquors  to  great  excess,  producing  a  state  of  con- 
tinued drunkenness  until  prostration  and  sick- 
ness  compel  %  cessation,  and  terminate  the 
'spree,'  comes  within  the  definition  of  being 
habitually  intemperate,  although  such  person 
may  remain  sober  for  a  month,  three  or  six 
months,  or  eyen  a  year  at  a  time." 

Second.  "If  the  Jury  find  from  the  eyidence 
that  for  seyen  or  eight  years  immediately  prior 
to  the  17th  day  of  April,  1879,  Erwin  G.  Com- 
stock was  addicted  to  periodical  'sprees,'  when 
for  seyeral  days  and  sometimes  for  a  week  or 
more  in  succession  he  would  drink  intoxicatine 
liquors  to  ffreat  excess,  producing  a  state  of 
continued  mnnkenness  until  prostration  and 
sickness  interyened,  then  they  must  find  for  the 
defendant,  although  they  may  find  that  he 
would  remain  sober  for  a  nx>nth,  three  or  six 
months,  or  eyen  a  year  at  a  time." 

Third.  "It  was  the  duty  of  the  plaintiff  and 
of  Erwin  G.  Comstock  in  their  application  for 
this  policy  of  insurance  to  communicate  to  the 
defendant  the  fact  that,  for  six  or  seyen  years 
immediately  prior  to  the  first  day  of  June,  1878, 
1 50e  ]  Comstock  had  been  addicted  to  periodical  sprees 
lasting  for  a  longer  or  shorter  period,  when  for 
Itt  U.  S. 


days  in  succession  he  would  drink  intoxicating 
liquors  to  great  excess,  producing  eontinueS 
drunkenness,  although  he  might  remain  sober 
for  a  month,  three  or  six  months,  or  longer, 
eyen,  at  a  time;  and  their  failure  to  disclose 
such  facts  to  the  defendant  ayoids  the  policy, 
and  tbe  Jury  must  find  for  the  defendant" 

Fourth.  This  includes  two  charges  which 
amount  to  yery  much  the  same  thmg.  Th^ 
are  in  the  following  words: 

"If  the  Jury  should  find  from  the  eyidence 
that  for  six  or  seyen  years  immediately  prior  to 
the  first  day  of  June,  1878,  Erwin  G.  Comstock 
had  been  addicted  to  periodical  sprees,  lasting 
for  a  longer  or  shorter  period,  when  for  days  in 
succession  he  would  dnnk  intoxicating  liquors 
to  great  excess,  producing  continued  arunken- 
ness,  until  sickness  and  prostration  would  in- 
tenrene  and  terminate  tne  spree;  that  such 
sprees  would  occur  once  in  eyenr  three  or  six 
months  or  thereabouts;  that  on  the  first  day  of 
June,  1878,  after  the  termination  of  one  of  such 
sprees,  under  threat  of  dissolution  of  partner- 
ship from  his  then  partner,  Mr..  Hoagfand,  he 
gaye  a  written  pledge  not  to  drink  any  more  so 
long  as  he  and  Hoagland  were  associated  in 
business;  that  his  partnership  with  Hoagland 
ceased  on  the  first  day  of  May,  1879;  that  after^ 
wuds,  during  the  years  1880  and  1881,  he  again 
became  addicted  to  such  periodical  sprees;  that 
during  the  year  1880  he  had  at  least  three  such 
sprees;  that  during  the  year  1881,  up  to  the  lat- 
|»r  part  of  April  of  that  year,  he  had  a  number 
of  such  sprees  of  great  intensity;  that  in  one  of 
those  sprees,  in  or  about  the  month  of  April, 
1881,  he  subjected  himself  to  the  restrahit  of  a 
nurse  for  seyeral  weeks  in  order  to  preyent 
himself  from  obtaming  liquor;  then  tne>Jaiy 
must  find  for  the  defendant 

"If  the  Jury  find  from  the  eyidence  that  after 
the  making  of  the  policy  of  hisurance,  during 
the  years  1880  and  1881,  Erwin  G.  Comstock 
became  addicted  to  periodical  sprees  lasting  for 
a  number  of  days,  or  eyen  a  week  or  more,  each 
time,  when  he  would  use  intoxicating  liquors  to 
such  excess  as  to  iiroduce  continued  drunken- 
ness, and  prostrate  him  and  make  him  sick  for 
seyeral  days;  that  such  sprees  occurred  in  or 
about  the  month  of  March,  1880,  in  or  about 
the  month  of  July,  1880,  again  in  or  about  the 
month  of  August,  1880,  again  on  or  about  the 
first  of  January,  1881,  again  in  or  about  the 
month  of  February,  1881,  and  again  in  or  about 
the  month  of  April,  1881;  that  his  last  sprees  in 
February  and  April,  1881,  were  of  such  inten- 
si^  that  towards  the  dose  of  the  drinkine  peri- 
od, when  sick  and  prostrated,  he  subjected 
himself  to  nurses  for  a  week  and  more  each 
time,  in  order  that  they  might  assist  him  to  be- 
come sober;  then  they  must  find  for  the  defend- 
ant" 

The  first,  second,  and  third  of  these  prayers 
for  instruction  do  not  differ  much  from  the  sub- 
stance of  the  charge  of  the  court  at  its  own  in- 
stance. The  lan^age  of  that  charge  embodies 
the  real  principles  upon  which  these  three 
prayers  are  baseck  and  in  terms  much  more  apt 
and  Just  to  both  parties  than  that  used  by  coun- 
sel. The  court  said*  among  other  things: 
"Neither  does  a  single  or  an  occasional  excess 
make  a  man  an  habitual  drunkard;  but,  if  you 
find  that  the  habit  and  rule  of  a  man's  life  is  to 
indulge  periodically  and  with  frequency  and 
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with  increaaiiis  frequency  and  violence  in  ex- 
«emive  fits  of  intemperance,  such  a  use  of  liquor 
may  properly  cause  the  finding  of  habitual 
drunkenness."  This  is  the  substance,  and  in 
very  strong  language,  of  the  three  prayers 
above  refeired  to  for  instruction  whicn  were 
refused  by  the  court 

It  has  been  often  said  by  this  court,  and  we 
repeat  it  now  with  emphasis,  that  if  in  regard 
to  any  particular  subject  or  point  pertinent  to 
the*  case  the  court  has  laid  down  the  law  cor- 
rectly and  so  fully  as  to  cover  all  that  is  proper 
to  be  said  on  the  subject,  it  is  not  bound  to  repeat 
this  instruction  in  terms  varied  to  suit  the 
wishes  of  either  party.     Kelly  v.  Jaekwn,  81 U. 


S.  6Pet  623  [8:523];  Laber  v.  Coopw,  74 U.  B. 
7  Wall.  665  h9: 1511;  IndianavolU  B.  B.  Co. 
V.  Bant,  98  U.  8,  291  [28:898]: -B.  Co,  v.  Me^ 


7  Wall.  665  Jfl9; 

V.  ffortt,  98  U.  &,  «r*  i««.  v,-«j,  *^  w.  ,.  — 
Carthp.  96  U.  S.  258  r24: 698].  If  the  charge  of 
the  Judge,  made  at  his  own  suggestion,  covers 
the  point  in  question,  it  is  much  more  likelv  to 

r4ci  1 1      be  impartial,  and  correctly  stated  than  it  wiU  be 

t"^l      bycoSnsel. 

These  requests,  however,  are  inadmissible,  as 
we  think,  for  other  reasons.  They  all,  as  near 
ns  they  dare,  attempt  to  define  approximately 
for  the  Jury  the  number  of  times  a  man  must 
get  drunk,  or  have  a  spree,  or  how  closely  such 
excesses  must  succeed  each  other,  to  constitute 
''habitual  intemperance."  They  also  attempt 
to  say  how  long  a  time  a  man  must  have  ab- 
stained from  drunkenness  or  sprees  in  order  to 
relieve  him  from  that  cbar^.  And  especially 
urc  the  requests  obnoxious  m  saying  that,  under 
such  circumstances,  a  person  comes  within  the 
definition  of  being  nabitually  intemperate, 
although  he  might  remain  sober  for  a  month, 
three  or  six  months,  or  longer,  at  a  time;  one  of 
them  says,  "or  even  a  year  at  a  time."  What 
elTect  should  be  given  to  an  entire  abstinence 
from  the  use  of  liquors  for  a  whole  year,  in 
connection  with  occasional  drunken  sprees,  be- 
fore or  after,  is  not  for  the  court  to  determine. 
But  if  it  were,  it  docs  not  seem  tons,  in  view  of 
this  testimony,  that  sufficient  force  was  given  to 
it  in  the  rejected  prayers.  This  reference  to 
periods  of  abstinence  from  drink  is  still  more 
objectionable  when  it  is  seen  from  the  testi- 
mony that,  during  a  continuous  period,  just 
before  and  after  tne  taking  out  of  this  pohcv, 
C'onistock  was  admitted  to  have  been  entirely 
sober,  if  not  entirely  abstinent  from  the  use 
of  ardent  spirits,  for  a  period  of  nearly  two 
^eai-s.  It  would  be  rather  harsh  for  a  court  to 
instruct  a  jury,  as  a  matter  of  law,  that  a  man 
who  was  sober  nearl  v  two  years  was  at  a  period 
near  the  middle  of  that  time  "habitually  intem- 
perate." It  was  certainly  a  question  to  be  left 
to  the  JuiT,  on  all  the  testimony,  to  draw  their 
own  conclusions  in  regard  to  the  subject. 

The  two  other  requests  are  stillmore  liable  to 
these  objections,  inasmuch  as  they  constitute  an 
attempt  to  recite  the  various  occasions  on  which 
tlie  jury  might  infer  that  Comstock  had  been 
drunk,  together  with  some  vague  description  of 
the  intervals  between  certain  sprees,with  an  ac- 
coun  t  of  hisstruggles  against  his  thirst  for  liquor; 
in  fact  they  are  a  historv  of  his  life  for  six  or  seven 
years  prior  to  the  makmg  of  the  contract  for  in- 
surance down  to  the  time  of  his  death;  from  all 
of  which  there  is  sought  to  be  deduced  a  posi- 
tive instruction  to  the  Jury  that  they  must  find 
for  the  defendants  We  do  not  think  there  was 
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anything  in  the  case  which  would  have  Justified  f  5 1 2 1 
the  court  in  thus  taking  the  determination  of  it 
from  the  jury.  The  court  had  no  right  in  this 
summing  up  to  ignore  the  testimony  of  four  or 
tYe  respectable  and  intelligent  gentlemen  who 
knew  Comstock  well  during  the  most  impor- 
tant part  of  this  period,  dunng  several  years  of 
it,  who  saw  him  almost  daily,  and  who  testify 
that  they  never  had  any  reason  to  suppose  that 
he  used  ardent  spirits  at  all,  much  less  to  ex- 
cess. It  was  for  the  Jury  to  weigh  all  tbeae 
circumstances,  and  to  determine,  in  view  of 
them  all,  whether  he  was  habitually  intemper- 
ate. 

There  are  very  few  decisions  by  courts  of 
hi^h  character  relating  to  this  question.  The 
pnncipal  one  which  has  been  brought  to  our 
attention  is  Irmiranee  Co.  v.  Fd^,  105  U.  Sw 
850  [26:1056].  In  that  case  the  insured,  in 
answer  to  the  question  "  Is  the  party  of  tem- 
perate habits;  has  he  always  been  so?"  answered 
"  Tes,"  whereas,  the  defendant  company  al- 
leged that  in  fact  he  was  a  man  of  intemperata 
habits.  The  court,  through  Mr.  JusUee  Field, 
said: 

"The  question  was  as  to  the  habits  of  the  in- 
sured, ma  occasional  use  of  intoxicating  liquors 
did  not  render  him  a  man  of  intemperate 
habits,  nor  would  an  occasional  case  of  excesa 
Justify  the  application  of  this  character  to  him. 
An  attack  of  delirium  tremene  may  sometimea 
follow  a  single  excessive  indulgence.  ♦  •  • 
When  we  speak  of  the  habits  of  a  person  we 
refer  to  his  customary  conduct,  to  pursue  which 
he  has  acquired  a  tendency  from  frequent  rep- 
etition of  the  same  acts.  It  would  oe  incor- 
rect to  say  that  a  man  has  a  habit  of  anything 
from  a  single  act  *  *  *  The  court  did  not, 
therefore,  err  in  instructing  the  jury  that,  if 
the  habits  of  the  insured,  'in  the  usual,  ordina- 
17,  and  everyday  routine  of  his  life,  were 
temperate,'  the  representations  made  are  not 
untrue,  within  the  meaning  of  the  policy,  al- 
though he  may  have  an  attack  of  delirium  Irs- 
mens  from  an  exceptional  over  indulgence.  It 
could  not  have  been  contemplated,  from  the 
language  used  in  the  policy,  that  it  should  be- 
come void  for  an  occasional  excess  by  the  in- 
sured, but  only  when  such  excess  had  by  f  r» 
quent  repetitions  become  a  habit  And  the  f5l3] 
testimony  of  witnesses,  who  had  been  intimate 
with  him  for  years,  and  knew  his  general  habits, 
may  well  have  satined  the  jury  that,  whatever 
excesses  he  may  at  times  have  committed,  he 
was  not  habitually  intemperate:" 

We  think  this  language  eminently  applicabla 
to  the  case  before  us. 

The  questions  presentea  by  these  reauests  do 
not  rise  to  the  dignity  even  of  mixed  law  and 
fact,  but  are  questions  the  answers  to  which 
are  governed  by  no  settled  principle  or  rule  of 
law,  establishea  either  by  statute  or  bya  recog- 
nized course  of  Judicial  decision.  They  are 
emphatically  questions  of  fact,  which  it  is  the 
province  of  a  jury  to  decide,  and  in  regard  to 
which  they  are  or  ought  to  be  as  capable  of 
making  a  decision  as  the  court  or  anybody 
else. 

Thejudgmentqfthe  Circuit  Court  ii  therefon 
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[176]        WILLIAM  H.  M.  8ANGEB»  Appt., 
WnJJAM  NIGHTmGALB  et  al. 
(Bee  8.  a  Beporter*8  ad.  17»-lfl8J 

BiU  to  foreeUm  mortgage^foredomre  cf  prior 
mortgage— collateral  attack—Statute  of  Lim- 
itaiioM—Oeoroia  Ad  <3f  Mcvrch  16,  1869— 
eonttruetion  nfhy  Supreme  Court  qf  the  State, 
fHiotoed^-Tight  to  ptead  Statute  ef  Limiior 
t'one  pereofuU— fraud. 

1.  The  Tlirfat  to  plead  the  Statote  of  LimltatloiiB 
Is  a  peraonal  priYilege  of  which  the  debtor  can 
availhimeeif  or  not,  as  he  may  ohopeeu      ^  ^^  ^^^ 

2.  Section  6  of  the  Georgia  Act  of  March  l(MBOe, 
Is  held  by  this  court,  following  the  construction  by 
tbe  Supreme  Court  of  Georgia,  to  be  an  ordinary 
Statute  of  Limitations. 

3.  The  mortgagee  of  real  estate  in  Georgia  does 
oot  take  the  title  to  the  property ;  and  a  mortgagee 
In  that  State,  who  is  not  in  possession,  cannot  plead 
the  Statute  of  Limitations  as  a  defense  to  a  debt 
aecured  by  a  prior  Incumbrance  on  the  property. 

4.  In  a  proceeding  to  foreclose  his  own  mortsage 
such  mortgagee  cannot  set  up  the  Statute  of  Lim- 
itations to  set  aside  and  annul  the  decree  of  a 
court  of  competent  jurisdiction,  with  proper  par- 
ties before  it,  which  foreclosed  a  mortgage  prior  in 
time  and  equal  in  equity  to  his.  under  which  the 
property  was  sold  and  passed  into  other  hands. 
Tlie  statute  could  have  been  pleaded,  if  at  all,  only 
In  the  former  proceeding  and  by  the  mortgagor. 

6.  The  charge  in  the  presenrblli,  that  the  proceed- 
ing to  foreclose  the  prior  mortgage,  resulting  in 
the  transfer  of  title  to  the  children  of  the  mort- 
frnfiror,  was  fraudulent,  is  held  not  to  be  sustained, 
though  tbe  transaction  is  not  free  from  drcum- 
Btances  of  suspicion.  The  original  debt  was  a  Just 
debt.  The  decree  was  an  honest  decree,  and  the 
present  complainant  cannot  complain  of  tbe  dispo- 
sition of  the  proceeds. 

[No.  228.1 

Argued  and  eubmitted  Aprtl  IS,  1S87.  Decided 

May  tS,  1887. 

APPEAL  from  the  Circuit  Court  of  theUnited 
States  for  tbe  Southern  District  of  Georgia. 
See,  4  Woods,  488.    Affirmed. 

Tlie  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 
Mr.  Henry  B.  Tompkins,  for  appellant 
Metere,  A,  R.  Lawton  and  Jlirfus  E.  Lee- 
ter,  for  appdlees. 

[177]  Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
Georgia. 

The  decree  from  which  this  appeal  is  taken 
dismissed  a  bill  brought  by  William  H.  M. 
Sanger,  the  appellant,  to  foreclose  a  mortgage. 
The  bill  was  brought  against  William  Night- 
ingale, as  executor  of  Phineas  M.  Nightingale, 
his  father,  Mrs.  Ellen  D.  Nightingale,  the 
widow,  and  John  E.  Nightingale,  and  others, 
children  of  Phineas,  deceased,  the  maker  of  the 
original  mortgage. 

banger,  the  pTaintifl  below,  was  a  citizen  of 
New  X  ork,  and  the  other  parties  were  mainly 
citizens  of  the  Stale  of  Georgia. 

This  mortgage  was  made  in  the  City  of  New 
York,  on  December  6,  1869,  by  Phineas  M. 
Nightingale,  who  was  a  resident  of  Georgia. 
It  conveyed  to  Sanger,  the  appellant,  certain 

groperty  in  the  State  of  Georgia,  known  as 
Ambers  Island,  in  the  Altamaha  River. 
Three  notes  of  $10,000  each  accompanied  the 
12«  U.  S.  U.  S.,  Book  80. 


mortgage,  payable  respectively  in  one,  two,  and 
three  vears,  with  semi-annual  interest  at  the 
rate  of  7  per  cent  per  annum.  It  was  to  se- 
cure the  payment  of  these  notes  that  the  mort- 
gage was  made,  and  it  was  duly  recorded  Jan- 
uary 28,  1870,  after  having  been  properly  w> 
knowledged. 

No  money  was  ever  paid  upon  this  mortjgage 
either  by  way  of  principal  or  interest.  Night- 
inffalei  Uie  mortgagor,  died  in  April,  1873,  and 
Williun  Nightingale  became  the  executor  of 
his  wiU. 

There  were  several  mortgages  on  this  prop- 
erty prior  to  the  one  to  the  plaintiff,  which 
were  properly  recorded  so  as  to  constitute  no- 
tice to  Sanger,  as  well  as  to  all  other  subse-  [178] 
quent  puroiasera  or  incumbrancers.  When 
Sanger  came  to  file  his  bill  to  foreclose  his 
mortgage,  which  he  did  April  8, 1888,  it  be- 
came necessary  for  him  to  bring  these  mort- 
gages to  the  attention  of  the  court  The  prin- 
cipal, and  only  one  of  them,  as  the  case  pre- 
sents itself  to  us,  which  is  necessary  to  be  con- 
sidered, was  one  made  by  Nightin^pEde,  on  Jan- 
uary 80, 1865,  to  Charles  Spalding,  which  in- 
cluded Camber's  Island  and  a  very  large  amount 
of  landed  estate  beside,  as  well  as  some  one 
hundred  and  twentv  slaves  residing  upon  the 
estate  so  mortgaged.  This  mortage  had  been 
assigned,  for  the  consideration  of  $100,000,  by 
Spalding  to  Edmund  Molyneux,  who  after- 
wards died,  and  his  widow  and  heirs  had  re- 
moved to  England.  The  executor  of  the  es- 
tate of  Molyneux  had  taken  Judgment  against 
Nightingale  before  his  death,  for  the  sum  due 
on  the  bonds  secured  by  the  mortgage  to  Spald- 
ing, and  he  had  also  foreclosed  the  mortgage 
of  Nightingale  to  Spalding,  the  property  had 
been  sold,  and  a  deed  made  by  the  snerifl  un- 
der  that  sale  to  William  Nigntingale,  son  of 
Phineas. 

All  this  occurred  in  the  lifetime  of  the  latter. 

The  bill  of  complaint  of  Sanger  assails  this 

Eroceeding  by  which  the  mortgage  to  Spald- 
ig  was  foreclosed,  and  the  title  of  the  prop- 
erty came  into  the  hands  of  William,  as  the 
result  of  a  fraudulent  combination  on  the  part 
of  Phineas  M.  Nightingale,  his  debtor,  and 
William  Nightingale,  as  representing  the  chil- 
dren of  Phineas  M.  Nightingale,  Mrs.  Moly- 
neux, and  the  executor  of  Molyneux,  to  de- 
fraud him  of  his  just  claims  under  the  mort- 
gage of  December,  1869.  In  recUing  the 
means  by  which  this  fraud  was  carried  out  he 
says  that  Phineas  M.  Nightingale,  the  mort- 
gagor in  both  mortgages,  conveyed  on  July 
21, 1870,  to  Mrs.  Molyneux,  the  widow  and 
real  party  in  interest  as  heir  or  devisee  of  Moly- 
neux, then  dead,  a  tract  of  land  known  as 
"Dunginess,"  which  was  received  by  Mrs.  Moly- 
neux and  intended  by  Nightingale  to  be  a  com- 
plete satisfaction  of  the  Spalding  mortgage. 
He  further  asserts  that  the  Spalding  bonds  and 
mortgage  were  then  turned  over  to  P.  M.  Night 
ingale,  either  by  a  written  assignment,  or  ac- 
companied with  an  indorsemeDt  showing  that 
they  were  satisfied;  that  P.  M.  Nightingale  aft-  [170] 
erwards  procured  this  mortgage  to  be  fore- 
closed and  Camber's  Island  sold  under  it  and 
bought  in  by  his  son  William  without  any  con- 
sideration being  paid  for  it,  and  solely  for  the 
purpose  of  cutting  off  the  right  of  Sanger  un- 
der his  mortgage. 
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The  answer  of  the  Nigbtingales  denies  this 
combination  and  fraud,  and  oj  waj  of  expla- 
nation says  that  Diinginess  was  received  by 
Mrs.  Molyneux  at  the  sum  of  $26,000  credited 
on  the  Spalding  mortgage;  that  a  question  at 
that  time  exists  as  to  how  far  the  loss  of  the 
slaves  who  had  been  emancipated,  whidi  were 
included  in  the  mortgage  of  Nightingale  to 
Spalding,  and  the  oonsiaeration  oi  which  was 
the  land  and  negroes  mortgaged,  would  be 
treated  as  a  failure  of  consideration;  that  tbis 
question  was  also  settled  at  the  time  that  Dun- 
giness  was  conveyed  to  Mrs.  Molyneux,  and 
mat  an  adjustment  of  that  matter  was  made  by 
which,  after  the  receipt  of  the  deed  of  convey- 
ance of  Dunginess,  It  was  agreed  that  the  sum 
of  $61,260  remained  due  upon  that  mortgage. 
They  denied  all  combination  to  defeat  the 
plaintiff  in  his  mortgage;  Uiey  asserted  that  the 
foreclosure  of  the  mortgage  was  a  &ma  fde 
attempt  to  enforce  the  collection  of  the  remain- 
ing sum  of  $51,260,  and  that  William  Nigh^ 
inga]e  gave  his  note  for  the  sum  of  $80,000, 
for  which  the  property  was  sold. 

The  plaintin  afterwards  filed  an  amended 
bill,  in  which  he  adopted  the  version  of  the 
settlement  between  Mrs.  Molyneux  and  Phin- 
eas  M.  Nightingale,  by  which  Dunginess  was 
received  as  part  payment  only,  and  the  mort- 
gage was  foreclosed  for  the  remaining  sum,  aft- 
er deduction  for  the  loss  of  the  slaves,  the  bal- 
ance of  the  bonds  remaining  impaid.  But  in 
regard  to  the  foreclosure  proceedings  on  that 
mortgage  be  says  that,  at  the  time  they  were 
instituted,  the  debt  was  barred  by  the  Limita- 
tion Law  of  March  16,  1869,  of  the  General 
Assembly  of  Georgia,  and  that  at  the  time  the 
bonds  and  mortgage  on  which  that  proceeding 
was  instituted,  were  taken  by  the  children  of 
said  PhineasM.  Nightingale,  by  the  assign- 
ment and  transfer  of  the  executor  of  the  Mmy- 
neux  estate,  the  said  bonds  and  mortgage  were 
all  past  due  and  barred  by  said  Act  of  1869. 
[180]  He  further  avers  that  the  failure  of  said  Phin- 
eas  to  plead  the  Statute  of  Limitations  in  bar  of 
the  foreclosure  does  not,  and  cannot,  affect  the 
right  of  the  complainant  to  now  avail  himself 
of  said  Statute  of  LimitHtions.  He  then  re- 
quests the  court  to  decree  the  said  foreclosure 
void,  by  virtue  of  said  Limitation  Law,  against 
the  clami  and  right  of  complainant. 

Two  questions  are  thus  presented  for  consid- 
eration on  the  pleadings  in  the  case.  The  first 
[188]  ^^  ^^^  °^y  ^  ^^  to  ^  ^^  Pl^  of  the  Stat- 
ute of  Limitations;  the  second,  the  question  of 
actual  fraud  in  the  foreclosure  of  the  Spalding 
mortgage,  and  the  transfer  of  title  thereby  to 
the  children  of  Phineas  M.  Nightingale. 

As  regards  the  Statute  of  Limitations,  it  is 
observable  that  the  foreclosure  suit  was  brought 
in  the  name  of  Spalding,  the  original  mort- 
gagee, for  the  use  of  Jomiston,  aduninistrator 
of  the  estate  of  Molyneux,  for  reasons  ex- 
plained by  the  attorneys  who  brought  it.  The 
suit  was  against  Phineas  M.  Nightmgale  him- 
self, who  lived  until  the  whole  proceeding  was 
ended  and  the  property  sold,  and  who  <ued  a 
few  months  afterwards.  The  proper,  if  not 
the  only,  time  and  place  that  this  Statute  of 
Limitations  could  have  been  pleaded  was  in 
that  suit.  Nightingale  himself,  who  was  the 
debtor  and  was  in  possession,  had  no  equitable 
defense  against  the  debt  for  which  a  Judgment 
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at  law  had  been  already  obtained  against  hina 
in  one  of  the  courts  of  QeorpA,  did  not  plead 
the  Statute  of  Limitations.  It  would  hardly  be 
insisted  by  anybody  that  he  was  under  any 
personal,  legal  or  moral  obligation  to  plead 
that  statute.  He  had  obtained  from  Mrs. 
Molyneux  a  very  favorable  settlement  of  a  debt 
of  over  $100,000.  Dunginess,  which  was  ac- 
cepted at  the  price  of  $26,000,  is  stated  in  the 
oral  testimony  to  have  been  sold  not  long  after- 
wards for  $15,000.  The  value  of  the  slaves 
was  adjusted  on  some  fair  basis,  and  corre- 
sponding deduction  was  made  on  that  account, 
so  that  the  sum  of  $51,250,  which  was  yet  due 
on  the  mortgage,  was  in  every  sense  an  honor- 
able and  just  debt  which  Nightingale  owed  to 
the  estate  of  Molyneux,  and  a  i>lea  of  the  Stat- 
ute of  Limitations  to  that  debt,  if  it  could  have 
been  sustained  after  the  payments  made  upon 
it,  within  the  period  of  limitation,  would  have 
been  an  unjust  exercise  of  his  right  to  make 
such  a  plea  which  could  only  result  in  favor 
of  the  plaintiff  Nightingale. 

The  right  to  plead  the  Statute  of  Limitationa 
has  been  always  held  to  be  a  personal  privilege^ 
of  which  the  debtor  could  a^w  himself  or  noC» 
as  he  might  choose.  See  PiUman'8  Admrz.  v. 
Elder,  in  the  Supreme  Court  of  G^rgia,  March 
Term,  1886. 

It  is  true  there  are  some  authorities  which  go  | 
to  show  that  a  purchaser  with  the  legal  titfe, 
whose  right  accrued  subsequent  to  the  debt 
which  may  be  barred  by  the  statute,  can  also 
avail  himself  of  the  statute  when  he  is  sued  to 
foreclose  this  equity  of  redemption.  While  this 
proposition  is  not  undisputed, the  cases  in  which 
this  privilege  has  been  sustained  by  the  courts 
of  Georgia  are  those  in  which  the  party  setting 
it  up  has  become  the  owner  of  the  title  or  the 
entire  equity  of  redemption,  or  has  been  found 
in  possession  of  the  mortm;ed  property. 

Andinthecaseof  J27uM^v.  JJoffgM,  108  U.  & 
143  [27:  682],  this  court  said  that,  though  the 
subsequent  purchaser  might  set  up  the  ^ea  of 
the  statute,  the  plea  must  show  that  the  action 
is  barred  as  beheeen  tha  parHet  to  the  debt,  be- 
cause as  the  owner  o(  the  equity  of  redemption 
it  is  that  debt  he  has  to  pay. 

The  Statute  of  Limitations  applicable  to  this 
case  Ib  section  6  of  the  Act  of  March  16, 186^ 
g>amph.  Laws  Ga.  1869,  p.  183),  which  reads  as 
zollows: 

"That  all  other  actions  upon  oantndB,  ex- 
press or  implied,  or  upon  any  debt  or  llabilitj 
whatsoever  to  the  public,  or  a  corporation,  or 
a  private  individual  or  individuals,  which  ao- 
crued  prior  to  1st  June,  1865,  and  are  not  now 
barred,  shall  be  brought  by  1st  January,  1870. 
or  both  the  right  and  right  of  action  to  enforce 
it  shaU  be  forever  barred." 

This  being  a  law  of  the  State  of  Georgia,  we 
must  follow  its  construction  by  the  courts  of 
that  State,  so  far  as  it  has  been  construed.  It 
is  said  in  the  argument  in  this  case,  bat  not 
much  insisted  upon  by  the  plaintiffs,  that  thie 
is  a  peremptory  discharge  of  the  debt,  and  m 
not  a  mere  Statute  of  Limitations,  which,  to  be 
available,  must  be  pleaded,  as  is  the  case  with 
other  limitation  Acts.  The  proposition  is  that 
the  statute  in  effect  destroys  the  right  of  action; 
but  this  doctrine  has  been  overruled  repeatedljr 
by  the  Supreme  Court  of  Georgia,  in  which  it 
has  been  held  to  be  an  ordinary  Statute  of  Lim- 
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HarrU  v.  Gray,  49  Qa.  585.  In  Parkery,  Irwin, 
47  Gto.  2,  it  was  decided  that  the  pleading  of 
the  statute  was  only  a  personal  privilege  of  the 
debtor,  and  that  to  avail  himself  of  the  statute 
he  must  plead  it  See  also  Baker  v.  Biuh,  25 
Ga.594. 

The  mortga^  of  real  estate  in  Georgia  does 
not  take  the  title  to  the  property.    The  mort- 
\  is  only  a  security  for  tne  aebt  for  which 


It  is  lyiade.  The  title  remains  in  the  mortgag- 
or. The  cases  in  that  State,  as  already  inu- 
mated,  go  no  farther  than  to  hold  that  a  pur- 
chaser of  the  l^gal  title,  or  possibly  a  mortga- 
gee in  possession,  may  when  sued,  plead  Uie 
Statute  of  Limitation  as  a  defense  to  a  prior 
debt,  or  mortgage,  or  incumbrance,  made  by 
the  holder  of  tiie  legal  title. 

In  the  case  before  us  Sanger  never  had  the 
possession,  never  had  the  lesal  title,  and,  as  he 
was  no  {Arty  to  the  foreclosure  proceedings, 
which  he  now  contests,  he  simplv  stands  upon 
Buch  rights  as  his  mortgage  lien  gives  him 
agamst  Nightingale.  It  is  difficult  to  see  from 
what  standpoint  he,  in  this  suit,  in  which  he  is 
complaiuant,  seeking  to  foreclose  his  own  mort- 
gage, can  set  up  the  Statute  of  Limitation,  not 
as  a  defense,  for  he  is  not  sued  and  nobody  is 
troubling  him  about  his  daim,  but  as  a  positive 
weapon  to  set  aside  and  annul  in  this  collateral 
proceeding  the  decree  of  a  court  of  competent 
jurisdiction,  with  proper  parties  before  it,  which 
foreclosed  a  mortgage  prior  in  time  and  equal 
in  equity  to  his,  unaer  which  the  property  was 
sold  ana  passed  into  other  lands.  Certainly 
the  court  which  rendered  that  decree  had  Ju- 
risdiction of  the  propertv  and  of  Ni^tingale, 
the  defendant,  who  was  m  possession,  and  who 
had  the  legal  title.  It  is  equally  as  certain  that 
whether  Nightingale  ought  to  have  pleaded  the 
statute  or  not,  he  did  not  do  so,  and  it  is  now 
too  late  to  set  it  up  as  a  defense  to  that  suit  If 
Nightingale  himself  had  made  that  plea,  it  is 
difficult  to  perceive  how  heoonid  have  avoided 
the  effect  of  part  payment  by  the  transfer  of 
Dungiuess  and  an  acDiowledfl;ment  of  the  debt 
by  the  settlement  under  whj(£  it  was  adjusted 
at  $51,260,  as  a  sufficient  answer  to  the  plea  of 
the  Statute  of  Limitations.  We  suppose, 
though  no  authorities  are  cited  on  the  subject, 
that  the  law  of  Gteorgia,  like  that  of  other 
States,  admits  of  such  evidence  as  payment, 
acknowledgment  of  the  debt,  and  agreement  to 
pay,  as  being  a  sufficient  reply  to  the  Statute 
of  limitations.  How  Nightingale  could  have 
pleaded  the  statute  successfully  under  suchdr- 
comstanoes  we  do  not  see.  In  short,  we  see  no 
way,  in  accordance  with  any  known  principles 
of  dealing  with  the  Statute  of  Limitations,  that 
the  plaintiff  can,  in  this  collateral  proceeding, 
make  use  of  the  statute  as  a  positive  weapon  of 
attack  to  set  aside  a  decree  rendered  by  a  court 
of  competent  Jurisdiction,  with  proper  parlies 
before  it,  under  which  the  title  has  passed  by  a 
judicial  sale  to  third  persons. 

In  regard  to  the  other  proposition,  that  the 
whole  proceediag  was  the  result  of  a  fraudu- 
lent combination  to  cut  off  and  defeat  the  daim 
<tf  the  plaintiff,  we  have  a  little  more  difficulty. 

There  are  many  drcumstances  of  suspidon 

fl    the  transaction.    There  is  no  very  satisfao- 

jty  account  of  anvthing  bdng  paid  by  the 

Tightineales  for  tne  purchase  of  Camber's 
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Island  under  that  decree  of  foreclosure.  There 
is  no  very  dear  account  of  how  the  bonds  and 
mortgage,  under  which  that  decree  was  made, 
came  into  the  possession  of  William  Nightin- 
gale and  his  brothers  and  sisters.  When  the 
purchase  was  made,  William  Nightingale  gave 
his  note  for  $80,000,  payable  to  the  order  of 
the  attorneys  who  foreclosed  the  mortgage.  It 
is  nowhere  shown  that  this  note  was  ever  paid. 
It  is  not  claimed  that  it  was  ever  paid  in  fact;  nor 
is  it  shown  what  became  of  it  It  is  stated  bv 
the  attorneys  that  the  mortgage  was  f  oreclosea 
in  the  name  of  Spalding,  for  the  use  of  G^rge 
H.  Johnston,  administrator  of  Edward  Moly- 
neux,  and  that  the  note  for  the  purchase  money 
was  taken  to  the  solidtors  as  a  means  of  dis- 
tributing it  to  those  who  might  be  entitled  to  it 
The  attorneys  seem  to  have  heen  satisfied  that 
the  transfer  of  the  original  mortgage  and  bonds 
to  the  Nightingales,  the  children  of  Fhineas  M. 
Nighting^e,  extinguished  this  note;  and  if 
there  were  any  dear  and  satisfactory  account 
of  how  the  Junior  Nightingales  became  pos- 
sessed of  the  bonds  and  mortgage  this  might 
ejrolain  the  whole  matter. 

The  attempt  to  do  this  is  rather  a  lame  affair. 
It  is  said  that  the  title  of  Phmeas  M.  Nightin- 
gale to  Dunginess  was  brought  into  douDt  by 
an  examination  of  some  papers  under  which  he 
held  it;  which  raised  a  question  whether  he  had 
anything  more  than  a  hfe  estate  in  that  prop-  navi 
erty,  the  title  of  which  after  his  death  descended  t  ^'•j 
to  his  children,  and  therefore  Mrs.  Molyneux 
would  have  no  title  to  Dun^css  when  he  died. 
A  paper  is  produced  which  professes  to  be  a 
quitclaim  conveyance  by  the  diildren  of  Night- 
ingale to  Mrs.  Molyneux.  This  conveyance  is 
set  up  as  the  consideration  on  which  Mrs.  Moly- 
neux, or  the  administrator  of  her  husband's  es- 
tate, transferred  the  remaining  part  of  the  debt 
due  on  the  original  mortgage  to  the  children  of 
Fhineas  M.  Mghtingale. 

But  it  must  be  confessed  that  the  whole  of 
this  proposition  h  involved  in  obscurity. 
Where  this  paper  came  from,  whether  it  was 
ever  delivered  to  anybody,  or  how  it  came  to 
be  executed,  are  questions  which  are  wholly 
unexplained  by  any  part  of  the  i»per  or  by 
anybody  who  seems  to  know  anything  about  it 
If  the  other  defenses  to  the  charges  of  fraud 
and  conspiracy  in  the  f  oredosure  of  the  Spald- 
ing mortgage  and  the  purchase  of  the  estate 
were  not  better  sustained  than  this,  we  should 
be  very  much  inclined  to  reverse  the  decree  on 
that  branch  of  the  subject  But  it  is  very 
dear  that  the  settlement  and  adjustment  bV 
which  the  dder  Nightingale  conveyed  Dungi- 
ness  at  a  consideration  of  $26,000  to  Mrs.  Moly- 
neux, and  by  which  an  adiustment  was  at  the 
same  time  made  of  the  claim  for  the  failure  of 
consideration  by  reason  of  the  emancipation  of 
the  slaves,  and  the  sum  of  $51,250  found  to  be 
due  and  unpaid  on  the  mortgage,  was  a  fair 
and  honest  transaction;  nor  is  anything  to  be 
found  which  impeaches  the  proceedings  for  the 
foredosure  of  the  mortgtue  for  the  remainder 
of  the  debt.  The  proc^dings  in  this  case  were 
fair  and  open  and  acciording  to  the  laws  of  the 
State  of  Georgia.  Nothing  hindered  the  attor- 
neys who  conducted  these  proceedings  from  ac- 
cepting William's  note  for  $80,000  as  a  proper 
consideration  for  the  purchase  money  and  for 
the  aherifrs  deed,  which  was  made  to  him.    It 
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li  nowhere  ainrted  ibat  the  property  was  worth 
more  than  thk  980,000.  Uptothiipobitthere 
li  DO  reaaon  to  complain  of  any  improper  ezer- 
dM  of  power  on  the  part  of  the  owners  of  the 
mor^Me,  or  of  the  conduct  and  proceedings 
for  its  K>redoeDre  in  the  comts  of  Georgia. 

Now,  whaterer  arrangement  may  have  after- 
[188]  wards  been  made  between  Mrs.  Molyneoz,  or 
the  administmlor  of  the  Molyneuz  estate,  and 
the  Nightfaigales,  by  which  this  note  was  either 
satisfied  by  Uie  qnitdaim  conveyances  referred 
to  of  Danginess,  or  was  absolutely  remitted  as 
a  gratuity  to  the  children  of  the  senior  Night- 
inffale,  is  a  matter  of  which  Sanger  had  no 
riffht  to  complain.  The  debt  was  a  lust  debt 
Tne  decree  was  an  honest  decree,  and  the  pro- 
ceeds of  it  belonged  to  the  estate  of  Molyneux, 
either  to  the  widow,  the  administrator,  or  dev- 
isees, if  there  was  a  will. 

It  is  stated  here,  and  it  seems  the  most  prob- 
able solution  of  the  matter,  that,  in  addition  to 
this  quitclaim  of  the  heirs  of  Nightingale  of 
Dunginess,  Mrs.  Molyneux,  who  was  the  prin- 
cipal if  not  the  sole  devisee  under  her  bus- 
band's  will.bad  become  attached  to  the  familv 
of  the  Nightingales  while  thejr  resided  in  this 
country,  and  was  willing  that  the  debt  due  to 
her  should  be  used  as  a  means  of  securing  to 
the  children  the  family  homestead.  She  had  a 
right  to  do  this.  It  was  her  property.  She 
had  the  right  to  select  whether  she  would  fflye 
it  to  Sanger  or  to  these  children.  In  no  event, 
that  we  can  see,  was  Sanger  injured  by  the 
transaction.  If,  however,  he  had  any  right  to 
complain,  if  there  was  any  wronr  done  him,  it 
was  not  in  the  proceedings  by  which  the  decree 
was  obtained,  and  that  decree  must  be  held  to 
remain  valid  under  all  circumstances. 

If  Sanger  had  brought  his  bill  to  merely  set 
aside  the  mI$  under  that  decree,  and  proposed 
to  redeem  or  pay  the  amount  of  the  decree, 
there  might  be  some  reason  to  consider  bis 
claim,  because  up  to  the  rendition  of  the  decree 
everything  was  fair  and  right.  If  the  sale  was 
set  aside, the  decree  would  remain;  and  he  could 
not  under  such  a  bill  do  anything  but  pay  the 
money  due  on  that  decree,  and  then  proceed  to 
sell  for  his  own  debt.  This  he  does  not  seem 
to  have  contemplated;  perhaps  for  the  reason 
that  the  properly  is  not  worth  the  debt,  or  half 
the  debt  for  which  that  decree  was  rendered. 

On  the  whole  eaee  toe  are  of  opinion  that  the  de- 
tree  <2f  the  (Xreuit  Court  muet  be  afflrmed. 

IVaeoopy.   Test: 
James  H.  MoKennej,  Clerk,  Sup.  Court«  U.  8. 
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[No.  216.] 
Submitted  Aprafi,18S7.  DeddedMoff  $3,1887. 

A  PFEAL  from  theCircuitCkrart  of  the  United 
il  States  for  the  Middle  District  of  Alabama. 
Bevoreed.  Remanded. 

The  history  and  facts  of  the  case  appear  ia 
the  opinion  of  the  court. 

Mr.  John  T.  Hori^aji,  for  appellants: 

Tbe  conveyances  annuUed  by  section  14  of 
the  Bankrupt  Act  are  such  as  are  made  **hj 
the  bankrupt  in  fraud  of  his  creditors; "  not 
such  as  defraud  others  who  are  not  creditors, 
nor  sudi  as  defraud  certain  creditors,  and  beinff 
honest  in  fact  and  intent,  are  valid  as  to  all 
other  creditors;  nor  such  as  are  not  affected 
with  anv  fraud  or  covin,  and  are  good  betweeo 
the  parties. 

As  the  assignee  holds  the  same  lend  relation 
to  every  creditor  who  may  prove  his  debt,  and  ia 
the  representative  alike  of  all  of  them  to  col- 
lect and  distribute  tbe  estate  of  the  bankrupt, 
a  fraudulent  conveyance  by  the  bankrupt, 
which  the  assignee  can  diBrecard,  is  one  that  is 
void  as  to  all  persons  who  belong  to  the  class  of 
creditors  of  we  bankrupt.  All  conveyances 
tainted  with  actual  fraud  are  void  by  statute,  as 
it  respects  certain  persons,  and  are  good  as  to 
all  others. 

The  law  does  not  by  its  own  operation  mako 
these  deeds  void,  so  as  to  vest  the  property 
conveyed  by  them  in  the  assignee  of  a  bankrupt. 

Stewart  v.  Piatt,  101  U.  S.  731  (25: 816). 

The  definition  by  this  court  of  the  rights 
which  pass  to  the  assignee  of  a  bankrupt  do 
not  seem  to  include  rights  as  unsubstantial  as 
those  set  up  in  the  bill  oi  complaint  in  this  case. 

Stewart  v.  Piatt,  eupra;  Dudley  v.  J&uton, 
104  U.  S.  108  (26:  66d);  Yeatn^n  v.  Sacifwe 
Inst.  05  U.  8.  766  (24:  590);  McRenry  v.  La 
SoeietS  Ftanoaiee,  Id.  58  (24:870);  mtueeU  v. 
Harriean,  105  U.  S.  406  (26: 1076). 

Messrs.  M,  L,  Woods  and  William  8. 
Thorin^on,  for  appellees: 

A  voluntary  deed  is  void  as  to  existing  cred- 
itors, independent  of  all  motives  of  fraud,  and 
independent  of  the  condition  of  the  grantor  as 
to  solvency. 

Goto  V.  EaOey,  2  Stew.  (Al5k>  214;  Miller  v. 
Thompson,  8  Port.  (AUi.)  196;  Moore  v.Spenee,  I 
Ala.  506;  Thomas  y^  Degraffenreid,  17  Ala.  603; 
FooU  V.  OM,  18  Ala.  685;  Qannard  v.  Eslatta^ 
20  Ala.  782;  Stiles  v.  Ughtfoot,  26  Ala.  443; 
McAnaUy  v.  (TNeal  56  Ak.  299;  Hubbard  v. 
Allen,  59  Ala.  288;  Anderson  v.  Anderson,  64 
Ala.  408. 

The  case  last  cited  contains  a  full  and  cleat 
exposition  of  the  law  of  Alabama  on  this  sub- 
ject. These  authorities  leave  no  room  for  doubt 
as  to  the  settled  law  of  Alabama  and  the  law  ol 
Alabama  governs  in  this  case. 

There  are  two  reasons  why  this  court  wil 
follow  the  Alabama  decisions  on  this  subject. 
The  first  is  that  these  decisions  are  a  construc- 
tion of  a  state  statute,  section  2124,  Ck>de  of 
Alabama;  and  the  federal  courts  will  adopt  the 
construction  given  to  a  state  statute  by  tht 
hifliieat  court  of  the  State. 

PraUY.  Curtis,  6  Bank.  Reg.  142;  Thatcher 
▼.  i\nw«,  19  U.  8. 6  Wheat  119  (5: 221):  PMft 
V.  Wendal,  18  U.  8.  9  Cranch«  87  (8: 66Cft)i 
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mmendo9f  ▼.  7\t^lor,  86  U.  a  10  Wheat.  159 
(6:d89). 

In  the  next  place  the  decidonB  of  Alabama 
on  this  subject  have  become  a  rule  of  property 
fai  that  State;  and  in  such  cases  the  federal 
courts,  sitting  there,  will  apply  the  rule  as 
though  they  were  state  courts. 

Llo^T.  JPiOUm,  91  U.  8. 486  (28: 866);  Chris- 
ty T.  FtiifflMm,  71  U. a^WalL  196  (18:822). 

Mr.  JhuHc$  Blatehford  deUvered  the  opin* 
Ion  of  the  court: 

This  is  a  bill  in  equity,  filed  in  the  District 
Court  of  the  United  States  for  the  Middle  Dis- 
trict of  Alabama,  on  the  26th  of  July,  1878,  by 
Frank  S.  Moody  and  Richard  C.  McLester,  as 
assignees  in  bankruptcy  of  Baugh,  Kennedy 
ft  Co.  and  John  S.  fenuedy  against  John 
8.  Kennedy  and  his  wife,  Msiy  E.  Kennedy, 
and  Edward  Warren  and  his  wife,  Vernon 
L.  Warren.  The  bill  alleges  that,  on  the 
7th  of  July,  1876,  the  defendant  John  S. 
Kennedy,  as  one  of  the  partners  in  the  late 
firm  of  Bau£^,  Kennedv  &  Co.,  and  as  an 
individual,  was  adjudged  a  bankrupt  by  the 
said  district  court,  on  a  petition  filed  by  that 
firm  and  each  of  its  individual  members;  that 
the  plaintiiZs  were  a^winted  on  July  28, 1876, 
assignees  in  bankruptcy  of  the  estate,  rights 
and  credits  of  the  nrm,  and  of  each  of  its  in- 
dividual members,  including  thedefendant  Ken- 
nedy; that  they  received  the  usual  assignment 
from  the  regiBter  in  bankruptcy,  on  the  11th  of 
Auffust,  1876;  that,  on  the  8l8t  of  December, 
1866,  Kennedy  and  his  wife  were  seised  and  pos- 
aessedof  a  tract  of  land  in  Sumpter  (bounty,  Ala- 
bama, containing  1,066  acres;  that,  on  that 
day,  without  any  other  consideration  than  that 
of  natural  love  and  affection,  they  undertook 
to  convey  the  land  to  their  daughter,  the  de- 
[188]  fendant  Vernon  L.  Warren,  but  the  deed  was 
not  acknowledged  by  the  grantors  until  the  7th 
ol  October,  1867,  and  was  not  recorded  until 
the  29th  of  March,  1872;  that,  as  the  deed  had 
no  attesting  witnesses,  it  did  not  become  oper- 
ative as  a  deed  of  conveyance,  as  against  exist- 
ing creditors,  for  any  purpose,  untQ  the  date  of 
its  recording,  or  at  leaist  until  it  was  acknowl- 
edged; that  none  of  the  defendants  have  been 
in  the  actual  possession  of  the  land  since  the 
date  of  the  deed;  that,  at  the  time  the  deed  was 
executed,  Kennedy  owed  six  debts,  which  aro 
specified  in  detail  in  the  bill,  and  amount  in  the 
aggregate  to  $6,442.62,  four  of  them,  amount- 
ing to  #4,871.92,  having  been  proved  in  bank- 
ruptcy, two  of  those  proved  having  been  due  to 
two  minors,  wards  of  Kennedy,  named  Har- 
rison, and  one  of  those  not  provea  having  been 
due  to  a  Mrs.  Herbert,  and  three  of  Uie  debts 
having  been  due  by  the  said  firm,  of  which  he 
was  a  member. 

The  bill  alleges  that  the  said  deed,  being 
wholly  voluntary,  was,  under  the  laws  of  Ala- 
bama, absolutelv  void,  as  against  those  debts 
and  as  against  the  plaintiffs,  who,  as  such  as- 
signees, represent  those  debts  for  the  purposes 
of  this  suit.  The  bill  prays  tliat  the  aeed  may 
be  declared  null  and  void  and  be  set  aside,  and 
Tacated.  and  that  the  land  may  be  sold  by  the 
plaintiliB,  and  its  proceeds  be  administered  by 
them  as  part  of  the  estate  of  Kennedy  in  bank- 
ruptcy. 

The  deed,  jt  copy  o(  which  is  annexed  to  the 
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bill,  sets  forth  that  it  is  made  "in  considera- 
tion of  the  love  and  affection  we  bear  to  our 
daughter,  Yeraon  L.  Warren,  and  the  sum  of 
ten  Gollars."  It  conveys  the  land  to  her  and  to 
her  heirs  and  assigns  forever,  and  contains  a 
covenant  of  warranty  and  this  clause:  "  The 
foregoing  conveyance  is  intended  as  an  ad- 
vancement to  our  said  daughter." 

The  answer  of  Kennedy  and  his  wife  avers 
that  love  and  affection  for  their  daughter  was 
part  of  the  consideration  for  the  conveyance, 
and  that  the  sum  of  $10  wss  also  paid  as  part 
of  the  consideration,  as  stated  in  the  deed;  that 
the  defendant  Warren  and  his  wife  were  mar- 
ried on  the  20Ui  of  December,  1866;  that 
the  deed  was  executed  and  delivered  to  the 
daughter  on  the  day  it  bears  date;  that  the 
daughter  and  her  husband  took  immediate  and 
actual  possession  of  the  land;  that  the  husband 
rented  the  land  for  the  year  beginning  January 
1,  1867;  that  he  has  had  the  sole  control  and 
management  of  the  land,  as  agent  and  husband 
of  his  wife,  paying  taxes  thereon,  directing  and 
superintending  the  repaint  and  receiving  the 
entire  rent  thereof  for  his  wife,  from  the  date 
of  the  deed  to  the  day  of  making  the  answer, 
April  21, 1879;  and  that  Warren  and  his  wife 
are  still  in  the  actual  possession  of  the  land. 
The  answer  avers  that  all  the  debts  of  any  mo- 
ment which  Kennedy  owed  at  the  date  of  the 
deed,  on  his  own  individual  account,  being  the 
debts  to  the  two  minors,  and  the  debt  to  Mrs. 
Herbert,  amounted  to  nearlv  $8,400;  that  the 
same  debts  were  substantially  all  the  debts  he 
owed  at  the  date  of  his  bankruptcy,  on  his  own 
private  account;  and  that,  as  a  member  of  the 
old  firm  of  Bauj^,  Kennedy  &  Co.,  he  owed, 
at  the  time  of  making  the  deed  and  at  the  date 
of  his  bankruptcy.  Jointly  with  his  partners, 
debts  amounting  to  about  $8,071. 

The  answer  avers  that  the  deed  was  not  made 
with  the  intent  to  hinder,  delay  or  deftuud  the 
creditors  named  in  the  bill,  or  any  other  cred- 
itors, or  that  it  necessarily  did  so;  that,  at  the 
time  of  making  the  conveyance,  Kennedy  and 
his  wife  were  in  prosperous  circumstances,  and 
possessed  of  ample  means  to  pay  all  debts,  and 
were  able  to  withdraw  the  value  of  their  dona- 
tion to  their  daughter  from  their  estate  without 
the  least  hazard  to  their  creditors;  that  they 
owed,  in  their  individual  capacity,  at  that  time, 
very  little  money,  the  debts  above  named  in 
the  answer,  amounting  to  nearly  $8,400,  beins 
their  chief  and  almost  their  only  individual 
debts;  that,  at  the  time  of  making  the  deed, 
Kennedy  owned,  in  his  own  right,  free  from 
all  liens  or  incumbrances,  real  and  personal 
property  and  choses  in  action,  a  schedule  of 
which  is  annexed  to  the  answer,  amounting  in 
value  at  that  date  to  $91,400;  that  he  was  never 
sued  for  an  individual  debt,  and  never  gave 
any  incumbiances  on  his  property,  until  some 
twelve  months  before  his  failure;  and  that  he 
would  long  since  have  paid  the  three  individual 
debts  due  to  the  minors  and  Mrs.  Herbert,  but 
the  last  named  debt  was  so  fixed  by  will  that 
Mrs.  Herbert  could  only  use  the  interest  during 
her  life,  and,  at  her  death,  without  heirs,  she 
being  childless,  the  property  was  to  go  back  to 
other  parties,  uid  the  two  minors  were  under 
affe  until  three  or  four  years  before  the  filing 
of  the  answer,  and  oould  not  lawfully  reodvt 
the  money. 
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The  answer  of  the  defendants  Warren  and 
wife  adopts,  as  their  answer,  the  answer  of 
Kennedy  and  his  wife,  and  pleads  the  facts  set 
forth  in  the  latter  answer,as  a  bar  to  the  plainl- 
iiTs  suit  There  was  a  replication  to  these  an- 
swers, and  three  witnesses  were  examined  on 
behalf  of  the  plaintiffs.  The  only  point  of  any 
materiality  in  their  testimony  is  as  to  the  value 
of  the  property  in  December,  1866,  which  one 
of  them  puts  at  $6  an  acre,  another  at  from  $8 
to  $10  an  acre,  and  the  third  knows  nothing 
about. 

In  June,  1880,  the  solicitors  for  the  plaintiffs 
signed  a  stipulation,  entitled  in  the  suit,  ad- 
mitting "that  the  facts  set  forth  in  the  answers 
are  substantially  true^  except  so  far  as  contro- 
verted by  the  depositions  and  other  evidence  in 
the  cause." 

The  case  was  broof^t  to  a  hearing  on  the 
pleadinn  and  the  three  depositions:  the  deed  to 
Mrs.  Warren,  the  stipulation,  and  the  schedule 
to  the  answers  of  the  defendants;  and  the  dis- 
trict court  on  the  9th  of  July,  18^0,  made  a  de- 
cree setting  aside  the  deed,  and  directing  that 
the  land  covered  by  it  be  sold  bv  the  plamtifEs 
as  assignees  in  bankruptcy,  and  that  the  net 
proceeds  of  the  sale  be  held  bv  the  assignees 
subject  to  distribution  among  the  creditors  of 
the  oankrupt  under  the  orders  and  directions 
of  the  district  court,  according  to  the  respective 
rights  and  priorities  of  such  creditors  ana  of  the 
defendants  Warren  and  his  wife.  The  decree 
also  referred  it  to  a  master  to  ascertain  and  re- 
port the  amounts  due  from  Kennedy  on  the 
several  demands  set  forth  in  the  bill,  and  which 
should,  up  to  the  time  of  holding  the  reference, 
have  been  proved  against  the  estate  of  Ken- 
nedy in  bankruptcy.  The  defendants  Warren 
and  wife  appealed  from  that  decree  to  the  cir- 
cuit court,  which,  in  December,  1881,  affirmed 
the  decree  of  the  district  court,  from  which 
latter  decree  Warren  and  his  wife  have  ap- 
pealed to  this  court 

It  will  be  noticed  that  the  bill  does  not  attack 
the  deed  on  the  ground  of  fraud.  It  does  not 
allege  that  it  was  made  with  any  intent  to  de- 
lay, hinder,  or  defraud  the  creditors  named  in 
the  bill,  or  any  other  creditors  of  Kennedy.  It 
does  not  allege  that  there  are  any  other  credit- 
ors than  those  named  in  the  bill,  or  any  credit- 
ors who  became  such  after  the  making  of  the 
deed.  The  sole  ground  on  which  it  proceeds 
is  that  the  deed  was  a  voluntary  deea,  and  is 
Toid  as  against  the  persona  who  were  creditors 
of  Kennedy  prior  to  the  making  at  the  deed. 
It  daims  that  the  plaintifb.  as  assignees  in 
bankruptcy,  represent  the  debts  of  those  cred* 
ttors,  for  tne  purposes  of  the  suit 

The  aUoged  right  of  action  of  the  plaintUb 
Is  asserted  under  section  14  of  the  Bankruptcy 
Act  of  March  2, 1867,  chap.  176, 14  Stat,  at  U 
582,  which  provides  that  "all  the  proper^  con- 
veyed by  the  bankrupt  in  fraud  of  his  credit- 
ors" "shall,  in  virtue  of  the  adfudication  of 
bankruptcy  and  the  appointment  of  his  as- 
signee, be  at  once  vested  in  such  assignee,  and 
he  may  sue  for  and  recover  the  Md  estate, 
debts,  and  effects."  This  provision  is  also 
found  in  sections  6046  and  6047  of  the  Revised 
Statutes. 

The  deed  in  question  was  a  valid  instrument 
between  the  grantors  and  the  grantees.  The 
stipulatton  on  which  the  case  was  heard,  oon- 
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taining  an  admission  "  that  the  facts  set  fortb 
in  the  answers  are  substantially  true,  except  so 
far  as  controverted  by  the  depositions  and  other 
evidence  in  the  cause,"  makes  the  allegations 
of  fact  contained  in  the  answer  of  Kennray  and 
his  wife  evidence  in  the  cause.  When  the  deed 
was  made,  Kennedy  was,  as  the  answer  allies, 
in  prosperous  circumstances,  and  possessed  of 
ample  means  to  pay  all  debts,  and  waa  able  to 
witiidraw  the  value  of  the  donation  to  his  daugh- 
ter from  his  estate,  without  the  least  hazard  to 
his  creditors;  and  the  amount  of  his  individual 
debts  was  very  small  as  compared  with  the 
amount  of  his  property.  The  deed  of  the 
daughter  being  honest  in  fact  and  in  intent, 
and  oeing,  on  the  evidence,  a  proper  provision 
for  her,  as  an  advancement  on  the  occasion  of 
her  marriase,  and  being  valid  as  between  her 
parents  ana  herself,  and  no  fraud  in  fact,  or 
intent  to  commit  a  fraud,  or  to  hinder  or  delay 
creditors,  being  alleged  in  the  bUl,  the  case  is 
not  one  in  which  these  plaintiffs  can  set  aside 
the  deed,  as  being  a  deed  of  '*  property  con- 
veyed by  the  bankrupt  in  fraud  of  his  credit- 
ors," even  though  the  conveyance  may  have 
been  invalid,  under  the  Statute  of  Alabama,  as 
against  the  creditors  named  in  the  bill,  becausa  riofii 
it  was  a  voluntary  conveyance.  Those  credit-  i*^°i 
ors,  whatever  remedies  tiiey  may  have  had  to 
collect  their  debts,  are  not  represented  by  the 
plaintiffs,  as  assignees  in  bankruptcy,  for  the 
purposes  of  this  suit,  on  the  facts  developed. 

The  case  of  PraU  v.  Ourtis,  2  Lowell,  87, 
cited  by  the  plaintiffs,  was  a  case  of  two  bills 
in  equity  by  the  assignee  of  a  bankrupt  to  set 
aside  conveyances  of  land  made  by  the  bank- 
rupt, one  being  a  voluntary  deed  of  settlement 
for  tJie  benefit  of  his  children,  and  the  other 
being  a  like  deed  for  the  benefit  of  his  wifsi 
Each  bUl  alleged  that,  at  the  time  of  the  settle- 
ment,  the  bankrupt  was  indebted  to  persons 
who  were  stiU  his  creditors,  and  was  embar- 
rassed in  his  circumstances,  and  that  the  deed 
was  made  with  intent  to  delav  and  defraud  his 
creditors.  On  demurrer,  tbfi  bill  was  sustained, 
on  the  view  that  the  assignee  in  bankruptcy, 
and  he  only,  had  the  right  to  impeach  the 
deeds,  in  the  interest  of  creditors.  That  de- 
cision, based  on  a  case  of  intent  to  delay  and 
defraud  creditors,  on  the  part  of  a  person  em- 
barrassed in  his  cueumstanees,  has  no  applicap 
tion  to  the  present  case. 

1^  decree  qfihsOirmiUCkntriiirwened^  and 
the  eaee  ie  remandtdta  it,  toitha  direction  to  die- 
mimthebill,waheo9Utoth4dtfendant$in  M# 
drrnUt  (hurt  and  in  lAs  Dietriet  OmrL 
lltueoopj.  Test: 

* H.  MoKenney,  COerk,  8ap.  Oourt  U.  & 


JOHN  A.  TOPUFF  bt  ax..,  Appte., 

V. 

ISAAC  N.  TOPLIFP. 

OSee  8.  a  Beporter^  ed.  121-18U 

Oontraete-^eoMtruetian-^praeiieai  iniorpreta- 
tion  hy  partiee,  followed — reeeiteion  —  ith 
JHngemewt  qf  patent. 

1.  In  the  oonstrttotlon  of  a  oontraot,  where  the 
lanffuaire  used  by  the  parties  is  indefinite  or  am- 
Uguoiis,  and  of  doubtral  ooostrootloa,  tiie  pfaotl- 
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«•!  ioterpretation  by  the  parties  tbemflelYes  is  en- 
titled to  great,  if  not  con&olUng,  iofluenoe. 

2.  Upon  a  bill  to  reetrain  the  alleged  infringe- 
ment of  a  patent,  It  is  held:  that  a  oertain  con- 
tract between  the  partlee,  hj  yirtue  of  whioh  the 
defendant  is  entitled  to  use  the  improvements  ooy* 
eredby  said  patent,  without  royalty  and  without 
being  charged  with  liability  as  an  infringer,  con- 
tinued in  force,  notwithstanding  a  oertain  attempt 
made  by  the  complainants  to  rescind  it  for  an  al- 
leged failure  of  consideration ;  and  that  if  there 
were  any  doubt  or  ambiguity  arising  upon  the 
words  employed  in  said  contract  they  would  be  ef- 
fectually removed  by  the  practical  construction  by 

^^         ^  [No.  286.] 

Argued  May  8,  4, 1887.  Decided  May  iS,  1887. 

AWl^kL  from  the  Circuit  Court  of  theUnit«d 
States  for  the  Northern  District  of  Ohio. 


tie  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

MesarM,  Henry  S.  Sherman  and  W, 
Bakewell,  for  appellants. 

Messrs.  W. W.  tfoynton*  M.  D.  Lefl^p^tt 
r  1  oo  1  <^^  ^*  Burke»  for  appellee. 

Mr.  JiuHee  Matthews  deUvered  the  opin- 
ion of  the  court: 

The  appellants,  complainants  below,  on  the 
28th  of  February,  1880,  filed  their  bill  in  equl- 
tY  to  restrain  the  .alleged  infringement  by  the 
defendant  of  letters  patent  No.  166960,  grant- 
ed August  24,  1876,  to  John  A.  Topliff,  for  a 
new  and  useful  improvement  in  bow  sockets 
for  buggy  tops.  As  stated  in  the  specification, 
"This  invention  has  relation  to  bow  sockets  for 
tmggv  tops,  and  consists  in  placing  a  filling  of 
w(^  in  the  tubes  of  the  bow  sockets  to 
gtrengthen  the  same;  also  in  extending  the  strip 
of  steel  which  is  inserted  in  the  wood  filling 
far  enough  down  to  enable  it  to  be  welded  or 
otherwiuc  fastened  to  the  slat  iron." 

Among  otiier  grounds  of  defense,  the  defend- 
ant in  his  answer  sets  out  the  follow^'ng;  He 
Alleges  that  some  time  prior  to  the  2'.  ..i  day  of 
December,  1870,  he  invented  a  new  and  useful 
Invention  denominated  an  improvement  in  car- 
riage bows,  consisting  in  the  main  in  construct- 
ing the  straight  part  of  carriage  bows  out  of 
tapering  tubes  made  of  sheet  iron  with  sol- 
dered seams  and  lower  ends  flattened,  forming 
«  part  of  tbe  hinge,  in  conjunction  with  the 
bows  made  of  wood,  shaped  and  fitted  into  the 
nppeteads  of  the  tubes;  that  this  invention 
was  secured  to  him  by  letters  patent  dated  De- 
cember 27,  1870,  No  110618;  that  this  patent 
was  reissued  as  reissued  letters  patent  No. 
9026,  Januaiy  6,  1880;  and  that  he  obtained 
another  patent.  No.  114886,  dated  May  16, 
1871,  for  a  new  and  improved  carriage  bow 
cover  and  shit  iron  combined.  That  soon 
after  he  invented  his  first  improvement  in  car- 
riage bows,  for  which  he  obtained  the  patent 
dated  December  27, 1870;  and  pending  the  ap- 
plication therefor,  a  contract  In  writing  was 
entered  into  on  or  about  the  first  day  of  Sep- 
tember, 1870,  between  himself  and  the  com- 
plainants, aa  follows: 

"This  agreement,  made  and  concluded  this 

day  of A.  D.  1870,  by  and  between 

Isaac  N.  Topliff,  of  the  first  part,  and  John  A. 
Topliff  and  George  H.  Ely,  of  the  second  part, 
witnesseth:  1.  The  said  party  of  the  first  part 
128]  is  the  sole  owner  of  a  certain  patent  for  tubu- 
lar iron  bows  used  in  manufacturing  carriage 
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and  buggy  tops,  whioh  patent  was  issued  the 

day  of ,  A.  D. .    Now,  in 

consideration  of  the  agreements  of  said  party 
of  the  second  part  to  be  by  them  performca, 
the  said  party  of  the  first  part  hereby  gives, 
grants,  sells  and  conveys  to  the  said  party  of 
the  second  part,  the  exclusive  right  of  manu- 
facturing and  of  selling  the  above  mentioned 
article  t&ougbout  tbe  United  States,  for  tve 
years  from  the  date  of  this  agreement;  it  being 
understood  that,  at  the  expiration  of  five  years 
the  said  party  of  the  first  part  shall  have  the 
right  to  have  the  above  named  articles  manu- 
factured at  not  more  than  two  other  places,  to 
be  sold  at  prices  adopted  by  said  party  of  the 
second  part,  but  in  all  other  respects  the  rights 
and  privileges  of  the  said  party  of  the  second 
part  shall  continue  during  tiie  entire  life  of  the 
patent 

"2.  The  parties  mutually  agree  that  they  will 
share  the' expense  of  maintaining  the  rij^t  of 
the  patent  against  infringements  and  other  pa- 
tents in  the  following  proportion:  the  first 
party  to  pay  one  tiiird  and  the  second  party  to 
pay  two  thirds.  It  is  also  further  agreed  that 
any  improvement  made  on  these  articles  by 
either  party  shall  be  for  the  mutual  benefit  of 
the  parties. 

"8.  In  consideration  of  the  above  grant  the 
said  party  of  the  second  part  hereby  agrees  to 
pay  to  the  said  party  of  the  first  part  15  per 
cent  on  the  wholesale  selling  prices  of  above 
named  articles,  as  royalty  on  all  sold  by  them, 
it  being  understood  that  these  prices  shall  at 
all  times  be  settied  by  mutual  agreement  be- 
tween both  parties.  The  said  party  of  the  sec- 
ond part  further  agree  that  they  will  advertise 
thoroughly  the  above  named  article  in  such 
ways  aa  may  seem  best,  and  do  aU  in  their 
power  to  introduce  and  extend  the  sale  of  said 
articles.  They  also  agree  that  they  will  make 
them  of  qiudity  and  finish  to  meet  the  approba- 
tion of  said  party  of  the  first  part. 

"In  witness  wnereof  the  parties  have  set  their 
hands  and  seals  to  duplicates  the  day  and  year 
first  above  wiitten. 

"L  N.  Topliff.  [beal.] 
"J.  A.  Topliff,  rsBAL.] 
**GBOitaa  H.  Ely.     [sbal.j" 


That,  In  pursuance  of  this  agreement,  the  [1241 
complainants  entered  upon  the  manufacture  and 
sale  of  carriage  bows,  the  defendant  bemg  in 
their  employment  as  traveling  salesman,  and  as 
such  devoted  his  time  largely  to  the  introduc- 
tion and  sale  of  said  carnage  bows  throughout 
the  United  States,  and  also  his  time,  thought 
and  attention  to  making  improvements  therein, 
knowledge  of  which  was  communicated  by  him 
to  the  complainants  from  time  to  time.  That 
some  of  these  improvements  made  by  him  were 
covered  by  the  pi^ent  bearing  date  May  16, 
1871.  That  the  businen  was  carried  on  by  the 
complainants  in  this  way  under  said  contract 
for  more  than  eight  years,  to  their  great  gain 
and  profit 

The  defendant  further  alleges  that  "After 
the  issuing  to  him  of  the  last  mentioned  letters 
patent,  he  made  some  slight  changes  and  im- 
provements in  the  manufacture  of  carriage  bows, 
and  communicated  the  same  to  said  complain- 
ants, especildly  to  said  John,  and  requested 
that,   in   the  manufacture  of  carriage  bows 
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under  blB  patent  aforesaid,  the  said  com- 
plainants shoald  oonstnict  and  manufacture 
them  in  accordance  with  his  said  suggestions 
and  improvements,  which  improvements  were 
communicated  by  this  defendant  to  the  said 
complainants  on  or  about  the  first  day  of  June, 
1878.  That  thereupon  his  said  suggestion  and 
inyention  was  adopted  by  the  said  complainants 
in  the  manufacture  of  carriage  bows  by  the  said 
complainants;  and  afterwards  the  said  John 
A  Topliit  for  the  purpose  of  securing  the 
same  to  the  complainants  and  to  this  de- 
fendant for  their  mutual*  use  and  benefit,  in 
accordance  with  tbe  terms  of  said  contract, 
made  application  for  a  patent  thereon,  and 
secured  the  alleged  patent  in  the  complainants 
bill  of  complaint  described.  And  this  defend- 
ant alleges  and  says  tbat,  if  in  reality  there  is 
anything  new  or  useful  embraced  in  the  said 
letters  patent,  issued  to  the  said  John  A.  Top- 
liff,  that  he  was  and  is  tbe  true  inventor  and 
rigbtf ul  owner  thereof;  and  that  the  said  John 
A.  Topliff  was  not  and  is  not  tbe  true  and  origi- 
nal inventor  and  discoverer  thereof.  And  this 
defendant  alleges  tbat  whether  said  patent,  so 
issued  in  the  name  of  said  complainants,  is  or  is 
not  valid,that  he, by  thetermsof  his  said  contract 
r  1251  ^^^^^^^^  i°^  ^^^^  ^id  complainants,  is  entitled 
to  use  the  same  to  the  same  extent  that  the  com- 
plainants are  entitled  to  use  the  same.  That, 
by  the  terms  of  said  contract,  such  right  is  ex- 
pressly granted  and  conveyed  to  him,  and  that 
the  complainants  have  so  interpreted  said  con- 
tract, and  have  had  upon  their  part  the  free  use 
and  benefit  of  the  invention,  discovery,  and  im- 
provement made  by  this  defends^tand  secured 
to  him  bv  letters  patent  dated  5iay  16,  1871,  as 
aforesaid,  and  other  considerations  therefor,  as 
agreed;  and  that,  relyin?  upon  said  contract,  he 
communicated  to  the  said  complainants  the  in- 
formation and  instructions  in  regard  to  manu- 
facturing under  his  said  patents  and  other  im- 
provementa  above  named,  upon  which  the  said 
John  A  Topliif  made  the  application  and 
secured  to  the  said  complainants  the  letters 
patent  said  to  be  owned  by  them.  And  this  de- 
fendant denies  that  he  has  made  other  use  of  the 
letters  patent  issued  to  the  complainants  than 
auch  as  he  was  authorized  to  make  by  the  terms 
of  the  contract  aforesaid  between  tbe  complain- 
ants and  himself." 

The  defendant  further  says  that  he  has  estab- 
lished a  manufactory  of  carriage  bows  in  the 
City  of  Cleveland,  but  not  in  any  other  place  or 
places;  and  that  by  the  terms  of  his  contract 
with  the  complainants  he  is  entitled  so  to  do, 
and  in  said  business  to  use  the  alleged  improve- 
ments covered  by  the  patent  described  m  the 
bill. 

The  case  was  heard  on  the  pleadings  and 
proofs  when,  the  circuit  court  being  satisfied 
that  under  the  contract  set  up  in  the  answer 
each  party  had  a  right  to  use,  without  the  pay- 
ment  of  royalty,  the  patent  issued  to  the  com- 
plainants, a  decree  was  entered  dinnissing  the 
bill.  The  complainants  took  the  present  ap- 
peal. 

It  is  now  contended,  on  the  part  of  the  ap- 
pellants: 1,  that  at  the  time  when  the  biU  was 
filed  the  contract  set  up  in  the  answer  was  not 
in  force,  having  been  previously  rescinded  by 
the  parties;  and  2,  that  if  the  contract  is  in  force, 
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it  does  not  secure  to  the  appellee  the  rifiht  to 
the  use  of  the  iniprovement  covered  by  toe  pa- 
tent to  John  A  Topliff  of  August  24,  1875,  be- 
longing to  the  appellants. 

The  circumstances  which,  according  to  the 
contention   of  the  appellants,  constitute  the     ..^^ 
rescission  of  the  oontract  are  claimed  to  be  as     ^*^^ 
follows: 

They  allege  that  when  the  oontract  in  ques- 
tion was  entered  into,  the  application  of  the  ap- 
pellee for  his  patent  was  penaing;  that  a  sample 
specimen  of  the  carriage  bow  intended  to  be 
covered  by  the  patent  was  shown  by  the  appel- 
lee to  the  appellants;  that  the  appellee  repre- 
sented to  them  that  the  natent  would  cover  the 
use  of  tubular  carriage  bows;  that  in  point  of 
fact  the  original  application  made  the  follow- 
ing claims: 

"1.  The  upriffht  part  of  carriage  bows,  con- 
structed of  tiibular  sheet  metal  A,  in  combina- 
tion with  the  wooden  bow  B,  put  together  in 
the  manner  and  for  the  purposes  set  forth  and 
described 

"2.  The  tube  A,  with  elongated  flat  portion 
e,  to  form  a  solid  joint  with  ttie  bow  socket  D 
in  the  manner  described. 

"8.  The  scallop  edged  sheet  iron  bow  socket 
D  to  be  used  in  connection  with  the  tubes  A 
and  A',  in  the  manner  described." 

That  these  claims  were  rejected  in  the  Patent 
Office,  and  in  lieu  of  them  the  claim  of  the  pa- 
tent as  issued  on  December  27, 1870,  was  substi- 
tuted, as  follows: 

"The  straight  part  of  the  bow  A,  tubular 
and  flattened  at  the  lower  end,  the  bow  socket 
D,  consisting  of  two  concave  scalloped  pieces, 
and  the  bent  part  of  the  bow  B,  all  combined, 
constructed,  and  arranged  as  and  for  the  pur- 
poses set  forth  " 

That  the  appellants  were  not  aware  of  tbe 
rejection  of  the  original  claims  until  sometime 
in  the  year  1879;  that  during  that  ;A;riod  they 
acted  under  the  impression  that  they  were 
secured  in  the  exclusive  right  to  use  carriage 
bows  containing  the  tubular  uprights,  that  they 
had  no  knowledge  to  the  contrary  untfl  the  fact 
was  disclosed  by  an  examination  of  the  records 
of  the  Patent  Office;  that  immediately  upon 
discovering  it  they  gave  notice  to  the  appellee 
that  the  consideration  for  the  contract  between 
them  had  thus  failed,  the  patent  being  of  no 
avail  to  them,  and  that  they  would  no  longer 
regard  it  as  obligatory,  and  that  thereupon  tbe 
appellee  acquiesced  in  this  rescission  of  tlie  con- 
tracfby  them,  and  resumed  his  ownership  of  the 
original  patent,  surrendered  the  same,  and 
obtained  a  reissue  thereof  on  January  6, 1880, 
the  clidms  of  which  are  as  follows: 

"1.  A  carriage  bow,  the  side  or  upright  por- 
tions A  A  of  which  are  tubular,  suheuintiallj 
as  and  for  the  purpose  shown. 

"2.  A  carriage  bow  consisting  of  the  bent 
wooden  section  B  and  thetubularsections  A  A, 
the  latter  constituting  the  vertical  sides  or  anna 
of  the  bow;  the  opposite  ends  of  tbe  bent  por-  [18T] 
tion  B  beiuff  secured  to  the  upx)er  ends  of  the 
tubular  sections  A  A,  substantially  as  set  forth. 

"8.  A  carriage  bow  consisting  of  the  bent 
wooden  sections  B  and  the  metallic  tubular 
sections  A  A,  the  latter  constituting  the  straight 
or  vertical  sides  of  the  bow,  substantially  asset 
forth. 

in  u.  & 
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"4.  A  carriage  bow  conststine  of  the  best 
wooden  section  B  and  the  tubu&r  sections  A 
A,  the  latter  constitutinff  the  straight  or  verti- 
•al  sides  of  the  bow,  and  constructed  at  their 
lower  ends  to  be  attached  to  a  socket  or  car- 
riage seat,  substantially  asset  forth.'' 

On  the  other  hand,  it  appears  from  the  testi- 
mony in  the  case,  that  tlie  manufacture  of  the 
cama^  bows,  as  contemplated  under  the  ap- 
plication for  the  original  patent,  was  abandoned 
by  the  {>arties  before  the  patent  was  in  fact 
Issued,  experience  showing  that  the  bows  so 
made  were  not  practically  useful  in  the  trade; 
that  the  original  patent  of  December  27, 1870, 
soon  after  it  was  issued,  was  delivered  to  the 
appellants,  and  kept  in  their  possession  until  it 
was  lost  or  destroved  in  December/1878,  and 
that  thereby  they  had  abundant  opportunity  of 
knowing,  from  an  examination  of  its  contents, 
the  actual  extent  of  its  claims;  and  that  subse- 
ouently  a  patent  of  May  16, 1871,  was  issued  to 
the  appellee  for  a  new  and  im proved  carriage 
bow  cover  and  slat  iron  combined,  which  em- 
bodied important  improvements  on  the  carriage 
bow  as  previously  made. 

Under  this  patent  all  the  parties  continued  to 
carrv  on  the  business  of  making  and  selling 
carnage  bows,  the  articles  of  manufacture  be- 
ing from  time  to  time  improved  and  rendered 
more  valuable  and  salable  by  the  suggestion  and 
adoption  of  improvements  made  nom  time  to 
time  by  both  parties.  To  cover  some  of  the 
Improvements  thus  invented  and  adopted,  the 
1S81  appellant,  John  A.  ToplifF,  applied  for  and 
obtained  his  patent  of  August  24, 1876.  The 
claims  of  that  patent  are  as  follows: 

"1.  In  combination  with  the  back  tubes  of 
bow  sockets  and  wood  bows  or  fillings,  a  steel 
or  other  hard  metal  plate,  welded  or  otherwise 
fastened  within  the  tube  to  the  slat  iron,  sub- 
stantially as  and  for  the  purpose  specified. 

"2.  The  combination,  witn  the  metal  tubes 
of  bow  sockets,  of  a  wooden  flllinff,  substan- 
tially as  and  for  the  purpose  set  forth." 

John  A.  Topliff  states,  as  a  witness  in  the 
case,  that  his  improvement  consisted  "in  plac- 
ing a  filling  of  wood  in  the  tubes  of  the  oow 
aockets  to  strengthen  the  same,  and  also  in  ex- 
tending the  strip  of  steel,  which  is  inserted  in 
the  wood  filling,  far  enough  down  to  enable  it 
to  be  welded  or  otherwise  fastened  to  the  slat 
iron."  After  the  issue  of  this  patent,  the  busi- 
ness was  continued  by  the  parties  as  before, 
the  carriage  bows  and  oow  sockets  being  made 
with  all  the  improvements  added;  the  appel- 
lants continuing  regularly  to  account  to  the  ap- 
pellee, according  to  the  terms  of  the  contract 
between  them,  for  his  share  of  the  proceeds  of 
the  sales  of  the  manufactured  articles,  beinff  15 
per  cent  of  the  wholesale  selling  prices  of  all 
actually  sold.  These  sums  amounted  in  the 
aggregate  to  |40,000  or  $60,000,  and  the  pay- 
ments were  made  regularly  until  in  August  or 
September,  1879. 

in  reference  to  John  A.  ToplifTs  patent  of 
August  24, 1875,  the  appellee  claimed  that  the 
idea  of  a  wooden  filling  m  the  tubes  of  the  bow 
sockets  was  suggestea  by  him,  and  that  of 
weldinff  the  steel  plate  to  the  slat  iron  was  sug- 
gested by  his  brother.  On  that  point  he  says 
In  his  testimony: 

"  Some  time  in  1874  or  1875, 1  think  it  was, 
I  came  home,  and  m j  brother  said  that  they 
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had  concluded  to  patent  that  device  of  weld* 
ing  the  steel  to  the  slat  iron,  and  he  said  that 
he  thought  that  they  had  better  take  out  a 

ritent  or  make  one  claim  for  the  filling  also, 
told  him  that  the  filling,  of  course,  was  my 
improvement,  and  I  did  not  know  that  it  would 
be  right  to  insert  it  into  his  patent  He  said 
it  would  make  no  difference,  as  our  contract 
would  cover  it  all.  He  said  that  it  would  make 
no  difference  which  took  out  the  patent,  wheth- 
er it  was  in  his  name  or  my  name,  and  I  made 
no  further  objection  to  it;  but  I  always  claimed, 
and  he  never  disputed  it  at  that  time,  that  the 
device  was  mine  as  far  as  the  filling  was  con- 
cerned." 

This  statement  of  the  appellee  as  a  witness  is 
not  contradicted  by  the  testimony  of  either 
John  A.  Topliff  or  George  H.  Elj^,  the  appd- 
lants,  the  only  other  witnesses  examined  in  the 
cause. 

In  1879  the  appellee  left  the  employmentof  the 
appellants,  ana  made  preparations  to  establish  a 
business  of  his  own  in  the  manufacture  of  car- 
ria^  bows  and  bow  sockets  hi  Cleveland, 
claiming  the  right  to  do  so  under  the  terms  of 
his  contract,  when  the  present  controversy  arose 
between  them.  In  explanation  of  their  con- 
tinuing to  pay  royalty  under  the  contract  as 
late  as  in  1879,  John  A.  Topliff  states  in  his 
testimony,  as  follows: 

"We  paid  royalty  from  the  fact  that  we  sup- 
I)osed  that  we  were  working  under  his  original 
patent;  we  did  not  know  to  the  contrary.  The 
original  patent  was  somewhere,  perhaps,  in 
our  office,  and  was  burned  up  in  1878, 1  think 
—I  think  that  was  the  time  of  the  fiie-^nd 
we  had  not  seen  it  for  a  long  time,  and  sup- 
posed that  we  were  working  under  the  original 
patent  until  we  finally  reoBived  the  file  wrap- 
pers from  Washington  informing  us  to  the  con- 
trary; and  when  we  received  uiem,  together 
with  the  patent,  we  found  out  that  we  were 
not  working  under  his  patent  and  refused  to 
pay  further  royalty." 

This  explanation  cannot  be  accepted.  It  is 
inconsistent  with  the  facts  testified  to  by  the 
same  witness,  as  well  as  others,  that  the  manu- 
facture of  the  bows  and  bow  sockets  under 
the  origmal  patent  ceased  early  in  1870,  be- 
fore, in  fact,  that  patent  was  issued;  and  that 
the  business  was  actually  carried  on  under 
Isaac  N.  Topliff's  patent  of  May  16, 1871,  and 
the  subsequent  improvements  patented  to  John 
A.  Topliff  under  the  patent  of  August  24, 1875. 
The  lact,  therefore,  that  the  patent  of  Decem* 
ber  27, 1870,  was  of  no  practical  value  in  the 
business  was  well  known  and  perfectiy  under- 
stood from  a  very  early  period  in  its  prosecu- 
tion, and  the  patent  of  May  16, 1871,  was  ac- 
cepted by  the  parties  as  a  substitute  for  it 
The  appellants,  therefore,  cannot  claim  that 
they  made  the  first  discovery  of  its  inutility  in 
1879.  and  had  a  right  by  reason  thereof  to  re- 
scind the  contract  for  a  failure  of  considera- 
tion. It  was  equally  immaterial  that  Isaac  N. 
Topliff  subsequently  thereto,  in  1880,  surren- 
dered that  patent,  and  obtained  the  reissue. 
If  the  reissue  is  void,  the  situation  of  the  par- 
ties is  not  changed;  if  it  is  valid  and  useful  it 
inures  to  the  benefit  of  the  appellants  as  well  as 
to  that  of  the  appeUee,  by  virtue  of  the  express 
terms  of  the  agreement  between  them. 

The  second  proposition  of  the  appellants  la 
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that  if  the  oontract  set  up  in  the  answer  is  in 
force,  it  does  not  secure  to  the  appellee  the 
right  to  the  use  of  the  improvement  covered 
by  the  patent  sued  on.  The  language  of  the 
weement  is  this:  "It  is  also  further  agreed 
that  any  improvement  made  on  these  articles 
by  either  party  shall  be  for  the  mutual  benefit 
of  the  parties/' 

It  is  contended  bv  the  appellants  that  the 
articles  referred  to  m  this  clause  of  the  con- 
tract are  those  mentioned  Ihthe  former  part  of 
the  agreement  as  meaning  articles  to  be  manu- 
factured under  the  original  patent  of  Isaac  N. 
Topliff  of  December  27, 1870,  and  that  the  im- 
provement which  is  to  inure,  by  virtue  of  the 
clause  quoted,  to  the  mutual  benefit  of  the  par- 
ties must  be  an  improvement  upon  the  patented 
article.  This,  however,  it  seems  to  as,  is  too 
narrow  and  restricted  a  meaning  to  be  placed 
on  the  language  of  the  parties,  uid  fails  to 
secure  then*  actual  intention.  The  subject 
of  the  contract  is  the  manufacture  and  sale  of 
bows  and  bow  sockets  for  carriage  and  buggy 
tops,  in  which  the  parties  were  to  have  mutual 
interests,  as  defined  in  the  contract.  It  was 
supposed,  and  this  undoubtedly  was  the  orig- 
inal basis  of  the  agreement,  that  the  appellee 
had  secured  the  exclusive  right  to  a  valuable 
improvement  in  the  manufacture  of  this  des- 
cription of  articles.  His  application  for  the 
patent  was  then  pending;  the  patent  was  in  fact 
subeequentiy  issued.  Ci  the  meantime  the  ar- 
ticle as  proposed  waa  manufactured  and  put  on 
sale,  and  ascertained  by  experience  not  suffi- 
dentiy  to  answer  the  purpose.  By  mutual 
suggestion  and  assent  improvements  in  the 
riSlI  manufacture  were  adopted,  and  some  of  them 
'-  '  embraced  in  the  second  patent  to  the  appellee 
of  May  16, 1871.  The  article  made  under  that 
patent  was  treated  as  the  article  hitended  by  the 
contract.  Other  improvements  were  subse- 
quently devised  and  adopted  for  perfecting  the 
same  article,  and  these  were  embraced  in  the 
^tent  to  John  A.  Topliff  of  Auffust  84, 1875. 
The  operations  of  the  parties  in  the  manu&ct- 
ure  and  sale  of  the  article  were  carried  on, 
and  continued  to  enlarge  and  prosper,  and  be- 
came profitable;  and  the  parties  throughout 
acted  upon  the  assumption  and  understanding 
that  the  article  thus  manufactured  was  the  ar- 
ticle contemplated  by  the  contract  between 
them.  If  there  were  any  doubt  or  ambiguity 
arising  upon  the  words  employed  in  the  chtuse 
of  the  contract  under  consideration  they  would 
be  effectually  removed  by  this  practical  con- 
struction continuously  put  upon  them  by  the 
conduct  of  the  parties  for  so  long  a  period. 

"In  cases  where  the  lanflpiage  used  by  the 
parties  to  the  contract  is  indefinite  or  ambig- 
U0U8,  and  hence  of  doubtful  construction,  the 
practical  interpretation  of  the  parties  them- 
selves is  entitled  to  great,  if  not  controlling, 
intluence.  The  hiterest  of  each  generally  leads 
him  to  a  construction  most  favorable  to  him- 
self; and  when  the  difference  has  become  seri- 
ous and  beyond  amicable  adjustment,  it  can 
be  settied  only  by  the  arbitrament  of  the  law. 
But  in  an  executory  coDtract,  and  where  its 
execution  necessarily  involves  a  practioQ  con- 
struction, if  the  minds  of  both  parties  concur, 
there  can  be  no  great  danger  in  the  adoption 
of  it  by  the  court  as  the  true  one."  Chicago  v. 
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SMUUm,  76 U.S.  9  Wall  00,  64 [19: 694, 086]. 
per  Mr,  JuiUee  Nelson. 

In  oar  opinion,  the  contract  between  the  par^ 
ties  set  up  in  the  answer  continued  in  f oroe^ 
notwithstanding  what  was  done  by  the  ap- 
pellants in  1879  with  the  intention  to  put  an 
end  to  it;  and,  by  virtue  of  its  terms,  the  ap- 
pellee is  entitiedto  manufacture,  in  Cleveland, 
carriage  bows  and  bow  sockets,  using  therein 
the  combinations  covered  by  the  patent  to  John 
A.  Topliff  of  August  24, 1875,  without  royalty, 
and  without  being  charged  with  liability  as  an 
infringer. 

The  deerw  €f  the  Oircuit  Court  in  diami$ging 
the  Ha,  which  ii  iii  wholekgal  tffect,  wu  then- 
fore  fight,  and  iiherebif  qfirmcd. 
True  copy.   Test : 

James  H.  MoKonney.  Qerk,  Sup.  Oomt,  U.  81 


LIZZIE  TUTTLE,  Admrx.  of  Qbik/h  Tuttlb» 

Deceased,  P^.  in  Err.^ 

e. 

DETROIT,  GRAKD  HAVEN  AND  MIL- 

WAUKEE  RAILWAY  COMPANY. 

(Bee  &  a  Beporter^B  ed.  — J 

Matter  and  mnanP— latter  aeeumee  rieke  of 
emptoymewt — contributory  negligence^  raU' 
roade-^^wrtceineide  iraek, 

1.  Where  on^  enters  the  servloe  of  another  fn  a 
particular  employment  he  aasumes  the  risks  Inci- 
dent to  such  employment. 

2.  The  courts  are  not  required  to  restrict  the 
riarht  of  a  railroad  company  to  eon:truot  Its  side 
traoks  In  its  freiirht  depots  and  yards  with  such 
curves  as  it  may  deem  expedient  and  proper. 

8.  In  the  case  presented.  It  is  had:  that  the 
plaintUTs  Intestate  entered  the  employment  of  tlie 
defendant  as  a  brakeman  with  fuU  knowledge  of 
the  form  of  the  defendant's  side  tracka,  the  oon- 
struction  of  its  cars,  and  the  hazards  incident  to  the 
service;  that  be  assumed  the  risks  of  such  employ- 
ment;  that  he  was  guil^of  contributory  negli- 
gence, and  that  the  court  below  property  directed 
a  verdict  for  the  defendant. 

rao.  186.1 

Argued  and  eubmittcd  Apm  j^  X887.    Decided 

May  tS,  1887. 

rj  ERROR  to  the  Oircuit  Oonxt  of  the  United 
States  for  the  Eastern  District  of  Michigan. 
JMrmed^ 

The  history  and  facta  of  the  case  appear  in 
the  opinion  A  the  court 

Meeere.  O.  M.  Springfer  and  F,  A.  Baker, 
for  plaintiil  in  error: 

It  was  the  dutvof  the  defendant  to  construct 
and  keep  in  repur  a  proper,  soi&cient  and  safe 
roadbed  and  track;  and  it  is  liable  to  an  em- 
ployee for  n^ligence  in  the  i^erfonnance  of 
this  duty. 

Northern  PadflcB.  B.  Oe,  v.  Bm^ert,  116  U. 
8.  642  (29:  766);  Brederick  r.  DetroU  Co,  66 
Mich.  261. 

In  addition  to  the  authorities  cited  by  Mr, 
Juetiee  Field,  in  Northern  Fadflc  R  B,Oo.t. 
Herbert,  we  refer  to  the  following  instances 
where  the  employer  has  been  held  liable  for 
negligence  in  constructing  or  in  not  repairine 
the  instrumentalities  the  servant  was  required 
to  use  in  the  performance  of  his  duties,  viz: 

Want  of  repair  in  the  roadbed  of  a  railroad. 
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SnawY.  Bim$aUmieB,  R.  Co,  8  Allen,  441. 

Inmifflciently  supported  derrick,  at  side  of 
tailioad« 

Holdmit.  mtehburgR  R.  Co.  129  Mass.  268. 

Defective  construction  of  trestle  work. 

Elmer  Y.  Locke,  185  Mass.  575. 

Failure  to  repair  a  telltale  or  bridge  guard. 

Warden  ▼.  (Ad  Oolony  R.  R  Oo.  IVJ  Mass. 
904. 

Improperly  constructed  culvert  under  a  rafl- 
load. 

Ddvii  ▼.  Oentrdl  Ft.  i?.  121  6b.  55  Yt  86; 
Ohieoffoeie.  R,  R  Go,  v.  StoeU,  45  HL  187. 

Machinery  negligently  set  up. 

Wileon  ▼.  WHUmcmtie  Linen  Go.  50  Oonn. 
488. 

Defective  platform  or  scaffold. 

Sensing  v.  JSteintoay,  101  N.  Y.  547;  Behtn 
▼.  Ormond,  58  Wis.  1. 

Permitting  car  ladder  to  remain  out  of  order. 

Richmond,  etc.  R.  R.  Ob.  v.  Moore,  78  Ya.  98. 

Negligently  constructed  railroad. 

Troik  V.  €&l,  8.  RROo.eS  Cal.  96. 

Rotten  ties  on  the  roadbed  of  a  railroad. 

JBouiton,  etc  R,  Go,  v.  McJSFcmara,  59  Tex. 
855. 

Uneven  and  improperly  constructed  sidetrack. 

POrUTY.  BannibatdSt,  Jo.  RROo.eO  Mo. 
160. 

Buffers  on  two  cars  so  placed  that  they  went 
by  each  other,  and  crushed  employee  between 
the  cars. 

EUiiY,  19,  T.  etc,  R.  R.  Go,  95  N.  Y.  546. 

Defective  machinery  for  operating  a  circular 
saw. 

Indicma  Car  Co.y,  Parker^  100  Ind.  181. 

Side  track  with  too  short  a  curve,  and  an  im- 
proper connection  with  main  track. 

Pattermm  v.  Pitttburgh,  etc,  R,  R.  Co.  76  Pa. 
889. 

The  question  of  contributory  negligence 
should  have  been  submitted  to  the  Jury. 

SpicerY.  South  Boston  Iroti  Co.  188  Mass.  426; 
MtUvey  v.  R.  L  Locomotive  Works,  14  R  L  204. 

In  the  case  at  bar,  it  was  apparent  that  there 
was  quite  a  sharp  curve,  but  that  it  was  so 
very  sharp  or  irregular  that  the  draw  heads 
would  pass  each  other,  could  only  be  known 
by  actual  experiment,  or  by  the  use  of  instru- 
ments. The  defect  was  a  latent  one  in  eveiy 
sense  of  the  word. 

But  even,  if  the  deceased  had  known  of  the 
defect,  it  would  not  necessarily  follow  that  he 
was  guilty  oS  contributory  negngonce,  because, 
In  the  busy  and  prompt  performance  of  his 
work,  he  did  not  remember  the  exact  locality 
of  the  point  of  danger. 

Snow  V.  Botuatonic  Co.  8  Allen,  441;  Qreen-- 
leafY.  in.  Cent.  RR.Co.2»  Iowa,  14. 

Mr.  B.  W.  Meddaugh,  for  defendant  in  error: 

It  was  not  negligee  in  the  defendant  Com- 
pany, in  reroect  of  its  employees  having  to  use 
the  railroad  track  in  question,  to  lay  the  track 
on  any  curve  practicable  for  the  operation  of 
cars  upon  it.  There  is  no  possible  nile  of  safe- 
ty in  the  radius  of  a  track's  curve.  It  is  al- 
ways only  a  question  of  decrees  and  danger. 
Kor  is  there  any  common  rule  of  practice.  To 
refer  the  matter  to  a  jurv  in  every  case— that 
most  incompetent  of  bodies  for  such  a  ques- 
tion— ^woula  be  in  effect  to  make  railway  com- 
panies insurers  of  the  safety  of  such  tracks; 
for  there  would  be  no  escape  from  liability. 
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Randaa  v.  Baltimore  AG.  R  R  Co.  109 U« 
8.478(27:1008). 

In  Day  v.  Toledo,  etc,  R  R.  Co.  42  Mich. 
528,  there  was  an  exceptional  danger  in  the 
work  of  coupling.  The  man  was  e:q)erienced 
in  the  business.  The  danger  was  apparent  and 
not  hidden.  In  all  essential  particulars  it  was 
like  the  case  at  bar.  The  same  principle  is  ap- 
plicable. 

See  also  Lo9^  v.  Boston,  etc  R.  R  Co.  12S 
Mass.  79;  BayloTY.  Delaware,  etc  R  R.  Co. 
40N.  J.  L.  23;  TFe22f  v.jS.i2.  6b.56Iowa,520; 
Sweeney  v.  Oentrai  P,  R,  R,  Co.  57  Oal.  15; 
Naylor  v.  Chicago  <St  N.  W.  R  R  Co.  S»  Wis. 
661;  SuUivanY.  India  Mfg.  Co.  118  Mass.  896; 
Rains  v.  St.  Louis,  etc.  RR  Co.tl  Mo.  164; 
Baltimore db  G.  R.  R  Co.  y.  Strieker, 5tldd. 47; 
Bolden  y.  Fitchbwrg  R  R  Co.  129  Mass.  268; 
Bwrke  v.  Witherbee,  98  N.  Y.  562. 

Even  in  the  matter  of  tools  and  machinery, 
the  servant  cannot  recover  damages  he  mav 
suffer  from  defects  of  which  he  had  no  knowl- 
edge, save  under  exceptional  circumstances. 

Fratier  v.  Pa.  R  R.  Co.  fS8  Pa.  104; 
Orijflths  Y.Oidloto,  8  Hurl,  ft  K.  648;  Assop  ▼. 
Totes,  2  Hurl.  &  N.  768;  Leary  v.  Boston,  etc 
RRCo.ld9  Mass.  580. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court : 

This  was  an  action  for  negligence  resulting 
in  the  death  of  plaintiff's  huscNEUid  and  intestate, 
Orson  Tuttle,  a  brakeman  in  the  defendant's 
employment  The  declaration  contained  three 
counts,  the  first  of  which  charged  that  on  or 
about  the  80th  of  October.  1882,  the  said  Tut- 
tie  was  in  the  employ  of  the  defendant  in  the 
Qtv  of  Detroit  at  the  ''Detroit,  Grand  Haven 
ana  Milwaukee  yards,"  and  in  the  course  of  his 
ordinary  employment  was  ordered  to  couple 
some  cars  standing  on  a  certain  track  known 
as  "bootjack  siding;"  that  said  sidiog  is  a 
double  curve  track  containine  a  very  sharp 
curve;  that  in  compliance  with  the  order  ha 
proceeded  to  couple  certain  cars  on  said  siding, 
which  were  near  a  certain  boat  sUp^  and  whils 
he  was  endeavoring  to  couple  said  can  the 
"draw  heads"  of  the  cars  ftdled  to  meet  and 
passed  eadi  other,  allowing  the  said  cars  to 
come  so  dose  togeUier  that  he  was  crushed  to 
death;  that  there  were  no  bumpers  nor  other 
device  on  either  of  the  said  can  to  i»revent  them 
from  going  together,  in  case  saia  draw  heads 
failed  to  meet  and  passed  each  other;  and  that 
the  only  device  on  said  can  for  the  purpose  of 
keeping  them  apart  and  to  receive  uie  concus- 
sion in  coupUngwas  the  draw  beads  aforesaid. 
The  chsige  of  negligence  was  that  the  defend- 
ant, disr^^udingitoduty,  nefl^ected,  in  the  con- 
struction of  itssaid  can,  to  provide  any  means 
to  prevent  inluring  its  said  employ^  in  case 
the  draw  heads  of  its  can  so  constructed  should 
fail  to  meet  or  pass  each  other  under  circum- 
stances set  forth;  and  that  the  said  defendant, 
in  the  construction  of  said  "boo^ack  sid- 
ing," so  called,  negligently  and  unskillfully 
constructed  the  same  with  so  sharp  a  curve 
that  the  draw  heads  of  the  said  can  failed  to 
meet  and  passed  each  other,  thereby  causing  the 
death  of  the  said  Orson  Tuttle  while  in  the  act 
of  coupUngsaid  can  as  aforesaid,  without  fault 
or  negligence  on  his  part 

The  third  count  was  substantially  the  same 
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as  the  first;  the  second  ooant,  which  charged 
a  defective  construction  of  the  car,  in  not  sup- 
plying it  with  bumpers,  or  other  means  of  pre- 
yentuig  the  draw  heads  from  passing  each 
other,  was  abandoned  at  the  trial  As  stated 
in  the  brief  of  the  plaintiff's  counsel,  "the  first 
and  third  counts  alleee  that  the  bootjack  sidinff 
was  negligently  ana  unskillf  ully  constructed 
by  the  defendant,  with  so  sharp  a  curve  that 
the  draw  heads  of  the  cars  in  use  by  it  would 
pass  each  other  and  cause  the  cars  to  crush 
any  one  who  attempted  to  make  a  coupling 
thereon;"  and  this  alleged  faulty  construction 
of  the  track  was  the  principal  matter  of  contest 
on  the  trial;  the  plaintiff  contending  that  the 
defendant  was  bound,  in  duty  to  its  workmen 
and  employes,  to  construct  a  track  that  would 
not  expose  them  to  the  danger  which  existed 
in  this  case;  whilst  the  defendant  contended, 
and  offered  evidence  to  prove,  that  the  track  was 
constructed  according  to  the  requirementsof  the 
situation,  a  sharp  curve  being  necessarv  at  that 
place  in  order  to  place  the  cars,  when  loading, 
alongside  of  the  dock  or  slip;  that  such  curves 
are  not  uncommon  in  station  yards;  that  in 
such  conditions  the  draw  heads  of  cars  quite 
often  pass  each  other  when  the  cars  come  to- 
gether; that  this  must  be  presumed  to  have  been 
well  known  to  Tuttle,  the  deceased,  who  was 
an  experienced  yard  man;  that  he  accepted  the 
employment  with  the  full  knowledge  of  its 
risks,  and  must  be  held  to  have  assumed  them; 
and  tibat  it  was  n^ligence  on  his  part  to  place 
himself  in  such  a  situation  as  to  incur  the  dan- 
ger and  suffer  the  injury  complained  of.  It 
appeared  by  the  evidence  that,  when  trying  to 
make  the  couiding,  the  deceased  stood  on  the 
hiside  of  the  curve  where  the  comers  of  the 
cars  come  in  contact  when  the  draw  heads  pass 
each  other,  aAd  will  crush  a  person  caught  be- 
tween them;  whereas,  on  the  outside  of  the 
curve  they  are  widely  separated,  and  there  is 
no  danger.  The  defendants  contended  that  the 
position  thus  taken  by  Tuttle  was  contributory 
ncffliffence  on  his  part  On  the  other  hand, 
the  plaintiff  offered  evidence  tending  to  show 
that  it  was  usual  for  the  brakeman  in  coupling 
cars  on  a  curve  to  stand  on  the  inside,  so  as  to 
aee  the  engineer  and  exchange  signals  with  him 
for  stopping,  backing  or  gomg  forward.  The 
defendants  contended,  and  offered  evidence 
tending  to  show,  that  this  was  not  necessary,  as 
there  were  always  the  yard  master  or  others 
standing  by  and  co-operating,  by  whom  the 
lignals  could  be  given. 

This  statement  of  the  pleadines  and  of  the 
leadlnff  issues  raised  on  the  trial  &  sufficient  for 
properly  understandingthe  question  of  law  pre- 
sented to  the  court.  Upon  the  evidence  ad- 
duced, the  judse  directed  the  Jury  to  find  a 
verdict  for  the  defendant;  holding  that  Tuttle 
wantonly  assumed  the  risk  of  remaining  upon 
the  inside  of  the  draw  bar,  when  he  should 
have  gone  on  the  other  side,  and  that  the  de- 
fendant ought  not  to  be  held  in  this  action. 

We  have  carefully  read  the  evidence  pre- 
sented by  the  bill  of  exceptions,  and  although 
it  appears  that  the  curve  was  a  very  sharp  one 
at  the  place  where  the  accident  happened,  yet 
we  do  not  think  that  public  policy  requires  the 
courts  to  lay  down  any  rule  of  law  to  restrict  a 
railroad  company  as  to  the  curves  it  shall  use 
in  its  frd^t  depots  and  yards,  where  the  safety 
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of  passengers  and  the  public  is  not  involved; 
much  less  that  it  should  be  left  to  the  varying 
and  uncertain  opinions  of  Juries  to  determine 
such  an  en<(ineering  question.  For  analogous 
cases  as  to  the  right  of  a  manufacturer  to  chouse 
the  Idnd  of  machinery  he  will  use  in  his  busi- 
ness, see  RiehurdM  v.  Bous^,  53  Mich.  218;  Hay- 
den  V.  BnUthtOU  Mfg.  Oo,  20  Conn.  658.  The 
interest  of  railroad  companies  themselves  is  so 
strongly  in  favor  of  easy  curves  as  a  means  of 
facilitating  the  movement  of  their  cars,  that  it 
may  well  be  left  to  the  discretion  of  Uieir  of- 
ficers, and  engineers  in  what  manner  to  con- 
struct them  for  the  proper  transaction  of  their 
business  in  yards,  eta  It  must  be  a  very  ex- 
traordinary case,  indeed,  in  which  their  discre- 
tion in  this  matter  should  be  interfered  with  in 
determining  their  obligations  to  their  employes. 
The  brakemen  and  others  employed  to  work  in 
such  situations  must  decide  for  themselves 
whether  they  will  encounter  the  hazards  inci- 
dental thereto;  and  if  they  decide  to  do  so,  they 
must  be  content  to  assume  the  risks.  For  the 
views  of  this  court  in  a  cognate  matter,  see 
BandaU  v.  BaUimore  <ft  O.  B.  B,  Go,  109  U.  S. 
478,  488  r^T:  1008, 1005],  where  it  was  said: 
'*A  railroiad  yard,  where  trains  are  made  up, 
necessarily  has  a  great  number  of  tracks  and 
switches  dose  to  one  another;  and  anyone  who 
enters  the  service  of  a  railroad  company  con- 
nected with  the  moving  of  trains,  assumes  the 
risk  of  that  condition  of  things."  It  is  for 
those  who  enter  into  such  employments  to  exer- 
dse  all*  that  care  and  caution  which  the  periU 
of  the  business  in  each  case  demand.  The 
perils  in  the  present  case,  arising  from  the 
sharpness  of  the  curve  were  seen  and  known. 
They  were  not  like  the  defects  of  unsafe  ma- 
chinery which  the  employer  has  neglected  to 
repair,  and  which  his  employes  have  reason  to 
suppose  is  in  proper  working  condition.  £  very- 
thmg  was  open  and  visible,  and  the  deceased 
had  only  to  use  his  senses  and  his  faculties  to 
avoid  the  dangers  to  which  he  was  exposuU. 
One  of  these  dangers  was  thai  of  the  draw  bars 
dipping  and  passing  each  other  when  the  can 
were  brought  together.  It  was  hJs  duty  to  look 
out  for  this  and  avoid  it.  The  dang^  existed 
only  on  the  inside  of  the  curve.  This  must 
have  been  known  to  him.  It  will  be  presumed 
that,  as  an  experienced  brakenum,  he  did  know 
it;  for  it  is  one  of  those  things  which  happen 
in  the  course  of  his  employment,  under  such 
conditions  as  existed  here. 

Without  attempting,  therefore,  to  give  a 
summary  of  the  evidence,  we  have  no  hesita- 
tion in  sayinff  that  the  Judge  was  right  in  hold- 
ing that  the  deceased,  by  voluntarily  assuming 
the  risk  of  remaining  on  the  inside  of  the  draw 
bar,  brought  the  injury  upon  himself;  and  the 
Judge  was  right,  therefore,  in  directing  a  ver- 
dict for  the  defendant  We  are  led  to  this  con- 
clusion, not  only  on  the  ground  that  the  de- 
ceased, by  his  own  negligence,  contribated  to 
the  accident,  but  on  the  broader  ground,  already 
alluded  to,  that  a  person  who  enters  into  the 
service  of  another  in  a  particular  employment 
assumes  the  risks  incident  to  such  employment. 
Judffe  Cool^vNumounces  the  rule  in  the  follow- 
ing terms:  'rThe  rule  is  now  well  settled,"  says 
he,  "that,  in  general*  when  a  servant,  in  Uie 
execution  of  fis  master's  business,  receives  ao 
injury  which  befalls  him  from  one  of  the  risks 
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InddenI  to  the  ImsineaB,  he  cumot  hold  the 
master  lespoiuible,  bat  must  bear  the  oonae- 
qaenoes  hunaell  The  reason  most  generally 
assigned  for  this  role  is  that  the  servant  when 
he  ensam  in  the  employment,  does  so  in  view 
of  all  we  incidental  hazards,  and  that  he  and 
his  employer,  when  making  their  n^otiations, 
fixing  the-  terms  and  agreeing  upon  the  com- 
pensation that  shall  be  paid  to  him,  must  have 
contemplated  these  as  haying  an  important 
beailDg  upon  their  stipulations.  As  the  servant 
then  knows  that  he  will  be  exposed  to  the  in- 
cidental risk,  'he  must  be  supposed  to  have  con- 
tracted that,  as  between  himself  and  the  master, 
he  would  run  this  risk.' "  The  author  proceeds 
to  show  that  this  is  also  a  role  of  public  policy, 
inasmuch  as  an  opposite  doctrine  would  not 
only  subject  employers  to  unreasonable  and 
often  ruinous  responsibilities,  thereby  embar- 
rassing all  branches  of  business,  but  it  would 
be  an  encouragement  to  the  servant  to  omit 
Chat  diligence  and  caution  which  be  is  in  duty 
bound  to  exercise  on  behalf  of  his  master,  to 
protect  him  against  the  misconduct  and  negli- 
gence of  others  in  the  same  service;  and  in  ex- 
ercising such  diligence  and  caution  he  would 
have  a  better  security  against  injary  to  himself 
than  any  recourse  to  the  master  for  damages 
could  afford. 

This  accurate  summary  of  the  law  supersedes 
the  necessity  of  quoting  cases,  which  are  re- 
ferred to  by  the  author  and  by  every  recent 
writer  on  the  same  subject  Its  application  to 
this  case  is  quite  dear.  The  defendant,  as  we 
have  seen,  had  a  right  to  construct  its  side  track 
with  such  curves  as  its  engineers  deemed  expe- 
dient and  proper;  and  as  to  the  draw  heads,  and 
t)ie  absence  of  bumpers,  the  plaintiff  herself 
abandoned  all  claim  founded  upon  any  isup- 
posed  misconstruction  of  the  cars  in  relation 
thereta  Then,  it  was  dearly  shown  to  be  a 
not  uncommon  acddent,  especially  on  sharp 
curves,  for  the  draw  heads  of  cars  to  slip  by 
and  pass  each  other.  Tuttle,  the  deceasea, 
entered  into  the  employment  of  the  defendant 
as  a  brakeman  in  the  yard  in  question,  with  a 
full  knowledge  (actual  or  presumed}  of  all  these 
things— the  form  of  the  side  tracks,  the  con- 
struction of  the  cars,  and  the  hazards  inddent 
to  the  service.  Of  one  of  these  hazards  he  was 
unfortunately  the  victim.  The  only  condu- 
don  to  be  reached  from  these  undoubted  facts 
is  that  he  assumed  the  risks  of  the  business, 
and  his  representative  has  no  recourse  for  dam- 
ages against  the  Company. 

This  view  of  the  sublect  renders  it  unneces- 
aary  to  examine  the  various  particular  instruc- 
tions which  the  plaintiff's  counsel  requested  the 
-court  to  give  to  the  Jury.  The  only  one  that 
need  be  noticed  is  the  following,  namely: 

"  If  the  lury  find  that  Tuttle  had  no  notice 
•or  knowleoge  of  the  fact  that  the  draw  heads 
would  pass  on  a  portion  of  this  siding,  and  that 
the  fact  itself  would  not  be  noticed  or  discov- 
ered by  a  careful  and  prudent  roan  while  en- 
gaged in  coupling  cars  on  said  siding,  then  it 
•cannot  be  said  that  he  was  guilty  of  contribu- 
tory negligence,  unless  it  had  already  come  to 
bis  knowledge  that  the  draw  headi  would  pass." 

On  this  point  the  Judge  stated,  in  bis  charge, 
that  "he  (the  deceased)  knew,  as  he  was  an  ex- 
perienced man,  that  draw  bars  do  slip  some- 
times, even  upon  a  straight  track,  as  it  has  been 
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testified  to,  and  the  sharper  the  curve  the 
greater  was  the  danger  of  their  dipping."  In 
making  this  statement  the  Judge  was  fully 
borne  out  by  the  testimony,  and  there  was  no 
evidence  to  contradict  it. 

We  find  no  errcr  in  the  Judgment,  and  U  i$ 
tkertfore  affirmed^ 

Mr.  JueUeemaiwx 

I  dissent  from  this  Judgment,  and  especially 
the  proportion  that  the  Railroad  Company 
owea  no  duty  to  its  employes  in  regard  to  the 
sharpness  of  the  curves  of  the  track  in  the 
yards  in  which  they  are  employed. 

Mr.  Juitiee  Harlan  unites  in  this  dissent 

True  copy.   Test: 

James  H.  MoKenney,  Clerk,  Sup.  Oourt,  U.  8L 


MARCUS  A.  HANNA  BT  AL.,  Ftff^  in  Err.,     l«*l 

JOHN  B.  HAAS  bt  au 

IBee  8.  a  Beporter'S  ed.  24-27.) 

Ih'aeiiee—MU  cfexeeplione—reguireiMnU^BuU 
J^-'Cffirniance  for  failure  to  reduce  expeneee  to 
proper  form, 

L  Thto  court  can  only  det«rm!jie  the  yaJldlty  of 
e^ociptions  dul^  frami^  aiid  preaouted. 

2.  A  blU  of  oxceptlons  wblcb.  lnstosd  of  statfo^ 
di8ilnct.lj  tbo!^  miittcrB  of  law  m  the  olmrgii  whiua 
arc  ticfpted  to,  And  tljoeo  rial 7,  does  not  cootuin 
anp  part  of  tbe  chnrffe,  or  any  exo^jpriun  to  it,  &nd 
uridtrUikee  U>  eupplr  Ihe  want  by  rt?ferrinff  to  ei- 
lijblti^  aonexod.  coiitAfniog  tUl  tbe  evldoj ice  Intro* 
doLLdat;  tlio  trial,  the  whole  ohaiuii  to  the  jury,  and 
not^of  a  iit*yltory  conv^imtion  wliich  followed 
'betvr(!>f^Q  tbe  JudR^  and  th«  c^uo^Ol  on  botb  eiideo, 
If^avlnp  It  to  tbia  court  to  piok  out  from  thow  uoie*. 
If  poeu^iblei  £i  fiUlSiiioQt  Eitat4]U[ientof  aome  rulioff  La 
mat  tor  of  law,  te  ineuJTielent. 

3.  hi  thf^  ca^  presented,  this  court  afflmia  tbo 
iodic raeiit  of  tbo  court  below,  without  pajrain^  oq 
Ibe  Tuerll^  the  plalDtllte  In  error  ha v log  falitMl  to 
reduofl  tliolr  exceptions  to  proper  lorrn^ 

[No.  271 J 
Argued  Apr.  SS,  f9, 13S7.  IkdiMMaySS,  1S37, 

Fr  ERBOR  to  the  Circuit  Ck)urt  of  the  United 
States  for  the  Western  District  of  Michigan. 
Affirmed. 

The  history  and  facts  of  the  case  suflSdently 
appear  in  the  opinion  of  the  court. 
Mr.  £•  J*  Eatep»  for  plaiotifTs  in  error. 
Meesre.  Daniel    H.   Ball,    Walter   H. 
Smith,  A.  T.  Brittan  and  A  i?    Browne,  loi 
defendants  in  error. 

Mr.  JuMtUe  Gray  delirered  the  opinion  of 
the  court: 

Tliis  action  was  brought  by  Maas  and  others, 
citizens  of  Marquette  in  the  State  of  Michi- 
gan, against  Hanna  and  others,  commission 
merchants  and  citizens  of  Cleveland  in  the  State 
of  Ohio,  upon  this  contract,  si^irned  by  the  de- 
fendants and  addressed  to  the  plaintiJffs'  agent: 

"Marquette,  Mich.,  August  22,  1874.  We 
will  advance  $25.25  per  ton  on  500  to  1000 
tons"  (increased  by  supplemental  contract  to 
2000  tons)  "Michigan  diarcoal  pig  iron,  when 
delivered  at  Cleveland." 

At  the  trial  the  plaintiffs  introduced  evidence 
tending  to  prove  tliat  such  iron,  on  which  the 
plaintiffs  had  advanced  $20  a  ton,  was  deliv* 
ered  by  them  to  the  defendants  on  the  faith  of 
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this  «Tontract.  and  was  afterwards  sold  by  the 
[26i  defendants  for  less  than  the  amount  of  the 
plaintiffs'  advances;  and  the  plaintifEs  recov- 
ered a  verdict  for  the  difference,  amounting  to 
$9,120.62.  A  motion  by  the  defendants  for  a 
new  trial  was  overruled,  and  Judgment  entered 
on  the  verdict,  and  the  defendants  sued  out 
this  writ  of  error. 

The  bill  of  exceptions  signed  by  the  presid- 
ing Judge  begins  by  stating  that  tne  parties  re- 
spectively introduced  the  evidence  shown  in  an 
exhibit  annexed  and  marked  A.  That  exhibit 
appears  to  contain  a  report  of  all  the  evidence 
introduced  at  the  trial,  with  minutes  that  cer- 
tain parts  of  it  were  objected  to.  The  bill  of 
exceptions  then,  without  even  stating  that  ex- 
ceptions were  taken  to  the  admission  of  any  of 
the  evidence,  proceeds  and  concludes  as  fol- 
lows: 

"And  neither  party  having  offered  or  given 
further  testimony,  the  cause  was  argu^  by 
counsel;  and  thereupon  the  court  charged  the 
jury  as  set  forth  in  the  annexed  exhibit,  marked 
'  Charge/  and  refused  to  charge  as  therein  set 
forth;  to  which  charges  and  refusals  to  charge 
the  defendant  at  the  time  excepted,  as  set  forth 
in  said  exhibit;  and  thereupon,  after  verdict 
and  within  the  time  fixed  by  the  court,  the  de- 
fendant filed  his  motion  for  a  new  trial,  which 
was  heard  and  overruled  by  tiUe  court;  to  which 
ruling  the  defendant  at  the  time  excepted,  and 
the  court  entered  judgment  upon  the  said  ver- 
dict. Thereupon  the  defendant  requested  the 
court  to  sign  and  seal  Uus  his  bill  of  exceptions, 
which  is  here  accordingly  done  within  the  time 
limited  by  the  court." 

The  exhibit  marked  "  Charge,"  in  the  tran- 
script sent  up  to  this  court,  consists  of  three 
closely  printed  pages  setting  forth  the  whole 
charge  of  the  ;|udge,  followed  by  as  many  more 
pages  containmg  what  appear  to  be  a  stenog- 
rapher's notes  of  a  conversation  ensuing  be- 
tween the  judge  and  the  counsel  of  both  par^ 
ties  as  to  the  meaning  and  effect  of  the  charge 
alreadv  given  to  the  jury,  but  interspersed  with 
remarks  of  either  counsel  that  he  "  excepted," 
or  "  desired  to  note  "  or  **  to  preserve  "  an  ex- 
ception to  that  part  of  the  charge  which  bore 
upon  a  certain  suoject,  or  to  the  refusal  of  the 
court  to  charge  bm  orally  requested  by  counsel 
in  the  course  of  that  conversation. 

The  object  of  a  bill  of  exceptions  is  to  put  on 
[20]  record  rulings  and  instructions  in  matter  of  law 
which  couldnot  otherwise  be  a  subject  of  re- 
vision in  a  court  of  error.  The  excepting  party, 
in  order  to  entitle  himself  to  such  revision,  must 
not  only  allege  exceptions  at  the  trial  or  hear- 
ing, but  he  must  afterwards  draw  up  and  hand 
to  the  presiding  judge  those  exceptions  in  writ- 
ing, stating  distinctly  and  specifically  the  rul- 
ings or  instructions  of  which  he  complains.  2 
Inst.  426;  Steph.  PI.  1st  Am.  ed.  Ill;  Turner 
V.  Tates,  67  V.  S.  16  How.  14,  29  [14:824,  831]; 
Insurance  Oo.  v.  8ea,  88  U.  8.  21  WaU.  1«8 
[22:511].  If  the  exceptions  so  drawn  up  by 
the  party  in  writing  are  found  to  be  true, 
they  are  sealed,  or  often,  in  the  practice  of  the 
federal  courts,  merely  dnied  by  the  presidinj 
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Judge.  HerhertY.ButUr.VlV.  8.  819 [24:958' 
Rev.  8tat.  §  958.  Minutes  of  the  judge  or  derfi , 
or  notes  of  a  steno^pher,  cannot  take  the  place 
of  a  bill  of  exceptions,  but  are  only  memoranda 
by  the  aid  of  which  one  may  af  terwaxds  be 
Ills 


drawn  up.  P<mer&y  v.  Bank  cf  IntUmna.  68 
U.  8.  1  Wall.  692  [17:6881;  mn/^mn  t.  i2i^, 
72  U.  S.  5  WaU.  6S3  [18:7041;  Taungr.  MarUn, 
75 U.  S.  8  WalL  864[19:418];  Insurance  Co.  v. 
Lanier,  95  U.  8. 171  r24:888].  The  exceptions 
must  be  drawn  up  and  aettlea  in  proper  form  in 
the  court  below,  and  cannot  be  amoided  or  re- 
drafted in  this  court.  JSHmpson  v.  Weetcheeier 
B.  Co.  44  U.  8.  8  How.  568  [11:7221. 

This  bill  of  exceptions  has  been  named  and 
allowed  in  disregard  of  the  settled  rules  of  law 
upon  the  subject  No  ruling  upon  evidence  is 
open  to  revision,  because  none  appears  to  have 
been  excepted  to;  Scott  v.  Uoyd,  84U.  8.  9  Pet. 
418,  442  [9:178, 186];  and  theoverruUngof  the 
motion  for  a  new  trial  is  not  a  subject  of  ex- 
ception. B.  Co.  V.  Heck,  102 U.  a  120[d6:58]. 
The  bill  of  exceptions,  instead  of  stating  dis- 
tinctlv,  as  required  by  law  and  by  the  4th  Rule 
of  this  court,  those  matters  of  law  in  the  charge 
which  are  excepted  to,  and  those  only,  does  not 
contain  any  part  of  the  charge,  or  any  excep- 
tion to  it,  and  undertakes  to  supply  the'want  by 
referring  to  exhibits  annexed,  containing  all  the 
evidence  introduced  at  the  trial,  the  whole 
charge  to  the  jury,  and  notes  of  a  desultory  con- 
versation which  followed  between  the  judge 
and  the  counsel  on  both  sides,  leaving  it  to  this 
court  to  pick  out  from  those  notes,  if  possible, 
a  sufficient  statement  of  some  ruling  in  matter 
of  law. 

But  to  assume  to  do  that  would  be  to  take 
upon  ourselves  the  duty  of  drawing  up  a  proper 
bul  of  exceptions,  a  duty  which  bdonged  to 
the  excepting  par^,  and  should  havebe^  per- 
formed before  suing  out  the  writ  of  error.  This 
we  are  not  authorized  to  do.  Our  duty  and 
authority  are  limited  to  determining  the  valid- 
ity of  exceptions  duly  framed  and  presented. 

The  defendants  having  failed  to  reduce  their 
exceptions  to  such  a  form  that  this  court  can 
pass  upon  them,  the  judgment  must  be  affirmed. 
Buydam  v.  WUliameon^^l  U.  8.  20  How.  437 
[16:978];  InMuranee  Co.  v.  iS»,  above  died. 

Judgment  affirmed. 

Trueoopy.   Test: 

James  H.  MoKenney,  Clerk,  Snp.  Oourt,  U.  &. 
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WILLIAM  H.  ROBERTSON,  Oonectar  of 
of  the  PoHT  OF  Nbw  Yobk. 

(See  8.  a  Reporter's  ed.  116-12U 

Dutiee—Treatiee  teith  Denmark  and  Hawaiian 
leUmde—eugar  imported  firom  dominiane  ef 
Denmark,  not  free  from  duty, 

1.  The  Trmtf  between  the  United  States  and 
Denmark  does  not  require  the  former  to  extend  to 
the  latter  without  oompensatloii,  prlvUages  wblob 
it  has  oonoeded  to  the  Hawaiian  Islands  in  ex* 
change  for  valuable  oonoesBlons. 

2.  ^gar  imported  from  the  dominions  of  Den- 
mark is  not  entitled  to  exemptionfrom  duty  imdar 
the  treaty  with  that  oountry,  neoanse  of  the  eznap- 
tlon  from  duty  of  sugar  imported  from  the  HawaU 
Ian  Tshrnds;  Bu<di  exemption  belnff  In  conaldBntton 
of  reolprooai  oommteions. 

[No.  276.] 
Argued  Apra  $9. 1S87.    Decided  Mag  MS,  1887. 
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rr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York.  Reported  helow,  21  Blatchf.  211.  Af- 
firmed. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

MewTB,  ^enry  E.  Tremalnand  A.  J.  Wll- 
liurd,  for  plaintiflfs  in  error: 

In  the  case  at  bar  this  court  is  called  upon 
to  interpret  and  to  apply  the  Treaty,  and  to  de- 
termine, ui  disposing  of  the  resistance  of  the 
Ezecutive  Department  to  its  appli6ition,  wheth- 
er that  resistance  Ib  by  proper  authority,  and 
whether  either  Congress  or  any  governmental 
authority  has  in  any  wise  intruded  u|^  the 
operation  of  the  treaty  article  in  question  and 
upon  the  co-ordinate  obligation  on  the  part  of 
the  Judiciary  Department  of  the  United  States 
Goveniment  to  enforce  this  Treaty  as  part  of 
Vie  municipal  law  of  the  land. 

A  peculiarity  of  the  Judicial  powers  of  the 
courts  of  this  countiy  in  regard  to  treaties  is 
thus  alluded  to  by  uhief  Jiutiee  Marshall  in 
the  Supreme  Court  of  the  United  States;  "A 
treaty  is  in  its  nature  a  contract  between  two 
Nations,  not  a  legislatiye  Act  It  does  not 
generally  effect,  of  itself,  the  object  to  be  ac- 
complished, especially  so  far  as  its  operation  1b 
infraterritorial;  but  is  carried  into  execution  by 
the  sovereign  power  of  the  respective  parties  to 
the  instrument.  In  the  United  States  a  differ- 
ent principle  is  established.  Our  Constitution 
declares  a  treaty  to  be  the  law  of  the  land.  It 
is  consequently  to  be  regarded  in  courts  of  Jus- 
tice as  equivalent  to  an  Act  of  the  Legislature, 
whenever  it  operates  of  itself  without  the  aid  of 
any  legislative  provision.  ♦  ♦  ♦  Foster  v.  ITeil- 
«m,  2?U.  S.  2  Pet.  258-814  (7: 415.  435).  ♦•  • 
The  courts  are  bound  to  take  Judicial  notice  of 

rights  of  persons  growmg  out  of  that  treaty." 

U.  8.  V.  Bautcher,  119  U.  S.  408  {anU,  ASS). 

This  court  will  take  the  treaty  provision  as 
municipal  law  and  applv  it  to  the  case  in  hand 
unless  insurmountable  obstacles  intervene.  In 
the  entire  absence  of  any  congressional  action 
since  the  treatv  provision  beoime  operative, 
no  obstacle,  ana  no  reason  for  one,  is  presented. 

The  following  are  some  of  the  notable  in- 
stances where  this  court  has  expounded  treaties 
or  determined  rights  claimed  under  treaty  pro- 
visions: 

U.  8.  V.  Tk4  Pemh  5  U.  S.  1  Cranch,  108 
(8: 49);  Society  Prep.  Oospd  t.  Nmo  Haun,  21 
U.  S.  8  Wheat  464(5: 662);  Orr  v.  Hodgi(m,  17 
U.  S.  4  Wheat  462  (4: 615);  m^irfaa  v.  Huntei^M 
Leme,  11 U.  8. 7  Cranch,  627  (8: 461);  Blight^e 
Lem6Y.BoeJMer,20  U.S.  7 Wheat  544(5: 
61Q;  Ghirae  t.  Ohirae,  15  U.  8. 2  Wheat.  271 
(4: 287);  Prewit  v.  Qreneavx,  60  U.  8. 19  How. 
7  (15:574);  JBbeter  v.  Ifeilson,  27  U.  8.  2  Pet 
814  (7: 485);  Qareia  v.  Lee,  87  U.  S.  12  Pet  518 
(8: 1179);  Camegye  v.  Vasee,  26  U.  S.  1  Pet  198 
(7: 108);  Th^AmiabU  lubeUa,  19  U.  S.  6  Wheat 
71  (5:208);  OkyiM  ▼.  MarriaU,  61  U.  B.  10 
How.  146(18:864X 

Read  as  a  statute  in  1889,  existing  at  all 
events  sinoe  September  9«  1876,  the  Danish 
Treaty  operates,  of  itself,  propria  vigore,  to 
limit  the  rate  and  amount  of  duties  on  Danish 
products  to  such  rate  and  amount  of  duties  as 
may  be  at  any  time  payable  on  the  like  prod- 
ucts of  any  other  foreign  countiy, 
122  U.  8. 


Mr.  G.  A.  Jenka,  SoUeitar^GmL,  for  do> 

f endant  in  error. 

Mr.  Juitiee  Field  delivered  the  ophiion  of 
the  court: 

The  plaintiffs  are  merchants  doing  business 
in  the  City  of  New  York,  and  in  March  and 
April,  18o2,  they  made  four  importations  of 
brown  and  unrefined  sugars  and  molasses, 
the  produce  and  manufacture  of  the  Island  of 
St  Croix,  which  is  a  part  of  the  dominions  of  [117) 
the  King  of  Denmark.  The  goods  weie  regu- 
larly entered  at  the  custom  house  at  the  Port  of 
New  York,  the  plaintiffs  clainung  at  the  time 
that  they  shouJd  be  admitted  free  of  duty  under 
the  Treaty  with  Denmark,  because  like  articles, 
the  produce  and  manufacture  of  the  Hawaiian 
Islands,  were,  under  theT^reaty  with  their  King, 
and  the  Act  of  Congress  of  August  15, 1876. 
to  carry  that  Treaty  into  operation,  admitted 
free  of  duty.  The  defendant,  however,  who  was 
the  Collector  of  the  Port  of  New  York,  treated 
the  goods  as  dutiable  articles,  and,  against  the 
claim  of  the  plaintifb.  exacted  duties  upon 
them  under  the  Acts  of  Congress,  without  re- 
gard to  those  Treaties,  amounting  to  $88,222, 
which  they  paid  to  the  Collector  under  protest, 
in  order  to  obtain  possession  of  their  goods. 
They  then  brought  the  present  action  against 
the  Collector  to  recover  the  amount  thus  paid. 
The  action  was  commenced  in  a  court  of  the 
State  of  New  York,  and,  on  motion  of  the  de- 
fendant, was  transferred  to  the  Circuit  Court  of 
the  United  States. 

Tile  complaint  sets  forth  the  different  impor- 
tations; that  the  articles  were  the  produce  and 
manufacture  of  St.  Croix,  part  ox  the  domin- 
ions of  the  King  of  Denmark;  their  entry  at 
the  custom  house,  and  the  daim  of  the  plaint- 
iffis  that  th^  were  free  from  duty  by  force  of 
the  Treaty  with  the  King  of  Denmark  and  of 
that  with  the  King  of  the  Hawaiian  Islands; 
the  refusal  of  the  Collector  to  treat  them  as  free 
under  those  Treaties,  his  exaction  of  duties 
thereon  to  Uie  amoimt  stated,  and  its  payment 
under  protest;  and  asked  judgment  for  the 
amount  The  defendant  demurred  to  the  com- 
plaint, on  the  groimd,  among  others,  that  it  did 
not  state  fiM^ts  sufficient  to  constitute  a  cause  of 
action  against  him.  The  circuit  court  sustained 
the  demurrer,  and  ordered  Judgment  for  the 
defendant  with  costs  (21  Blatchf.  211);  and  the 
plaintiffs  have  brought  the  case  tu  this  court 
for  review. 

We  are  thus  called  upon  to  give  an  inter- 
pretation to  the  clause  in  the  Treaty  with  Den- 
mark which  bears  npon  the  snblectof  duties  on 
the  importation  of  articles  produced  or  manu- 
factured in  its  dominions,  and  the  effect  upon 
it  of  the  Treaty  of  the  Hawaiian  Islands  for  the 
admission  without  duty  of  similar  articles,  the 
produce  and  manufacture  of  that  Kingdom. 

The  existing  commercial  Treaty  between  the 
United  States  and  the  King  of  Denmark,  [1181 
styled  "General  Convention  of  Friendship. 
Oonmierce,  and  Navigation,"  was  concluded 
on  the  26th  of  ApiH,  1826.  It  was  afterwards 
abrogated,  but  subseiquently  renewed,  with  the 
exception  of  one  article,  on  the  12th  of  Janua- 
ry, 11B58. 

The  first  article  declares  thai  'The  contract- 
ing parties,  desiring  to  live  in  peace  and  har- 
mony with  aU  the  other  Natkns  of  the  earth, 
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bf  means  of  a  policy  frank  and  etioally  friend- 
ly with  all,  engafffr  mutually  not  to  grant  any 
particular  favor  to  other  Nations  in  respect  to 
commerce  and  navigation  which  shall  not  im- 
mediately become  common  to  the  other  party, 
who  shall  enJoT  the  same  freely  if  the  conces- 
sion were  freely  made,  or  upon  allowing  the 
same  compensatioL  if  the  concession  were  oon- 
ditionaL" 

The  fourth  article  declares  that  "No  higher  or 
other  duties  shall  be  imposed  on  the  Importa- 
tion into  the  United  States  of  any  article,  the 
produce  or  manufacture  of  the  aominions  of 
His  Majesty  the  King  of  Denmark;  and  no 
higher  or  other  duties  shall  be  imposed  upon 
the  importation  into  the  said  dominions  of  any 
article  the  produce  or  manufacture  of  the 
United  States,  than  are  or  shall  be  payable  on 
the  like  articles  being  the  produce  or  manufact- 
ure of  any  other  fordgn  country." 

The  Treaty,  or  Conyention  as  it  is  termed,  be- 
tween the  King  of  the  Hawaiian  Islands  and 
the  United  States,  was  concluded  January  80, 

1875,  and  was  ratified  May  81  following.  Its 
first  article  declares,  that  "For  and  in  con- 
sideration of  the  rights  and  privileges  Granted 
by  His  Majesty  the  King  of  the  Hawaiian  Is- 
lands," ana  "  as  an  equivalent  therefor,"  the 
United  States  agree  to  admit  all  the  articles 
named  in  a  spedfled  schedule,  the  same  being 
the  growth,  produce,  and  manufacture  of  the 
Hawaiian  Islands,  into  all  the  ports  of  the 
United  States  free  of  duty.  Then  follows  the 
schedule,  which,  among  other  articles,  includes 
brown  and  all  other  unrefined  sugars  and  mo- 
la5»ses. 

The  second  article  declares  that  "  For  and  in 
consideration  of  the  rights  and  privileges  grant- 
ed by  the  United  States  of  America  in  the  pre- 
ceding article,"  and  "lis  an  equivalent  there- 
for," the  Kinc:  of  the  Hawaiian  Islands  agrees 
\o  admit  all  the  articles  named  in  a  specified 
Rc^hcdule  which  were  the  growth,  manufacture, 
or  produce  of  the  United  Stales  of  America, 
into  all  the  ports  of  the  Hawaiian  Islands  free 
of  duty.  Then  follows  the  schedule  mentioned. 

By  the  fourth  article  it  is  also  agreed  on  the 
part  of  the  Hawaiian  King,  that  so  long  as  the 
Treiity  remains  in  force  he  will  not  lease  or  oth- 
erwise dispose  of,  or  create  any  lien  upon  any 
port,  harbor,  or  other  territory  in  his  domin- 
ions, or  grant  any  special  privileges,  or  rights 
of  use  therein,  to  any  other  power,  Stale  or 
government,  nor  make  any  treaty  by  whidi 
any  other  Nation  shall  obtain  the  same  privi- 
Ic.crcfl,  relative  to  the  admission  of  any  articles 
frco  of  duty,  thereby  secured  to  the  United 
Stfltcs. 

The  fifth  article  declared  that  the  Conven- 
tion should  not  take  effect  until  a  law  had  been 
passed  by  Congress  to  carry  it  into  operation. 
Such  a  law  was  passed  on  the  15tli  of  August, 

1876.  19  Stat,  at  L.  200,  chap.  290.'  It  pro- 
vided that  whenever  the  President  of  the 
United  States  should  receive  satisfactory  evi- 
dence that  the  Legislature  of  the  Hawaiian  Isl- 
ands had  passed  laws  on  their  part  to  give 
full  effect  to  the  Convention  between  the  iJnit- 
ed  States  and  the  King  of  those  Islands,  signed 
on  the  80th  of  January,  1875,  he  was  author- 
ized to  issue  his  Proclamation  dechiringthat  he 
bad  such  evidence,  and  thereupon,  from  the 
date  of  such  Proclamation,  certain  articles, 
1120 


which  were  named,  being  the  growth,  nuuiit 
facture,  or  produce  of  the  Hawaiian  Islands, 
should  be  introduced  into  the  United  States 
free  of  duty,  so  long  as  the  Convention  re- 
mained in  force.  Such  evidence  was  received 
by  the  President,  and  the  Proclamation  was 
made  on  the  9th  of  September,  1876. 

The  duties  for  which  this  action  was  brought 
were  exacted  under  the  Act  of  the  14th  of  Ji3y. 
1870,  as  amended  on  the  22d  of  December  of 
that  year.  16  Stat,  at  L.  968,  897.  The  Ad 
iB  of  general  application,  making  no  ezccpUona 
in  favor  of  Domiark  or  of  any  other  Nation. 
It  provides  that  the  articles  specified,  without 
reierence  to  the  country  from  which  they  come 
shall  pay  the  duties  prescribed.  It  was  enact- 
ed several  years  after  the  Treaty  with  Den- 
mark was  made. 

That  the  Act  of  Congress,  as  amended,  au- 
thorized and  required  the  duties  imposed  upon 
the  goods  in  question,  if  not  controlled  by  the 
Treaty  with  Dennmrk,  after  the  ratification  of 
the  Treaty  with  the  Hawaiian  Islands,  there  can 
be  no  question.  And  it  did  not  lie  with  the  offi- 
cers of  customs  to  refuse  to  follow  itsdirectiona 
because  of  the  stipulations  of  the  Treaty  with 
Denmark.  Those  stipulations,  even  if  con- 
ceded to  be  self  executing  by  the  way  of  a  provi- 
so or  exception  to  the  general  law  imposing  the 
duties,  do  not  cover  concessions  like  those  made 
to  the  Hawaiian  Islands  for  a  valuable  consider- 
ation. They  were  pledges  of  the  two  contract- 
ing parties,  the  United  States  and  the  King  of 
Denmark,  to  each  other,  that,  in  the  imposi- 
tion of  duties  upon  goods  imported  into  one  of 
the  countries  which  were  the  produce  or  manu- 
facture of  the  other,  there  should  be  no  dis- 
crimination against  them  in  favor  of  goods  of 
like  character  imported  from  any  other  coun- 
try. They  imposed  an  obligation  upon  both 
countries  to  a^oid  hostile  legislation  in  that  re- 
spNect.  But  they  were  not  intended  to  interfere 
with  special  arrangements  with  other  countries 
founded  upon  a  concession  of  special  privileges. 
The  stipulations  were  mutual,  for  reciprocal 
advantages.  "No  higher  or  other  duties" 
were  to  be  imposed  by  either  upon  the  goods 
specified;  but  if  any  particular  favor  should  be 
granted  by  either  to  other  countries  in  respect 
to  commerce  or  navigation,  the  concession  was 
to  become  common  to  the  other  party  upon 
h'kc  consideration;  that  is,  it  was  to  be  enjoyed 
freely  if  the  concession  were  freely  made,  or  on 
allowing  the  same  compensation  if  the  conces- 
rion  were  conditional. 

The  Treaty  with  the  Hawaiian  Islands  makes 
no  provision  for  the  imposition  of  any  duties 
on  goods,  the  produce  or  manufacture  of  that 
country,  imported  into  the. United  States.  It 
stipulates  for  the  exemption  from  duty  of  cer- 
tain goods  thus  imported,  in  consideration  of 
and  as  an  equivalent  for  certain  reciprocal  con- 
cessions on  the  part  of  the  Hawaiian  Islands 
to  the  United  States.  There  is  in  such  exemp- 
tion no  violation  of  the  stipulations  in  the 
Treaty  with  Denmark,  and  if  the  exemption  Is 
deemed  a  "particular  favor,"  in  respect  of 
commerce  and  navigation,  within  the  first  arti- 
cle of  that  Treaty,  it  can  only  be  claimed  by 
Denmark  upon  iike  compensation  to  the  Unit- 
ed States.  It  does  not  appear  that  Denmark 
has  ever  objected  to  the  imposition  of  duties 
upon  goods  from  her  dominions  imported  into 
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the  United  States,  because  of  the  exemption 
from  du^  of  similar  goods  imported  from  the 
Hawaiian  Islands,  such  exemption  belns  in 
consideration  of  reciprocal  concessions,  wnich 
she  has  never  proposed  to  make. 

Our  ooDclnsIon  is  that  the  Treaty  with  Den- 
mark does  not  bfaid  the  United  States  to  extend 
to  that  country,  without  compensation,  privi- 
leges which  they  liave  conceded  to  the  Ha- 
waiian Islands  in  exchange  for  valuable  oon- 
cessions.  On  the  contnuy,  the  Treaty  pro- 
vides that  like  compensation  shall  be  given  for 
fluch  special  favors.  When  such  compensation 
is  made  it  will  be  time  to  consider  whether 
sugar  from  her  dominions  shall  be  admitted 
free  from  duty. 

Judgmm^  afinMd, 

nmeoopjr.   Test: 

James  H.  MoEennej,  Ctek,  flnpw  Court.  U.  & 


[21]  STATE  NATIONAL  BANE  OY  SPRING- 
FIELD,  ILLINOIS,  Ptfl  ^^  At.» 
e. 
ST.  LOUIS  RAIL  FASTENING  COM- 
PANY. 

(See  8.  OL  Beporter*B  eJ.  fl-CS.) 

PracHee'-oariifieaU  of  dMH<fn  in  cpiniotir'-qf' 
fee  tf — ifeneral  quatian  ^  reeowrjf  upon 
ehseka  draton  hy  derk  qfdUiriet  court. 

The  office  of  a  oerttfloate  of  division  In  ophiton 
betweeo  the  badges  of  the  olroiilt  oourt  Is  to  sub- 
mit to  this  oourt  one  or  more  points  of  Jaw,  and  not 
the  whole  case,  nor  the  general  question  whether 
upon  all  the  facts,  as  agreedby  the  parties  in  a  ease 
stated ,  or  specially  found  by  the  oourt  when  a  trial 
by  fury  has  been  waived,  the  Judgment  should  he 
for  one  party  or  the  other. 

[No.  868.1 

8ubmU$ed  Apra  t$.  1887.    Deddtd  Ma^  $8, 

J887. 

rl  ERRORtothe  OironitOoort  of  the  United 
States  for  the  Southern  District  of  Illinois. 
JH$mis$etL 
Statement  by  Mr.  /iiiMm  Gragrt 
Tlds  wasan  action  of  assampdt,  btoy^  by 
m  corporation  of  MiBBoari  against  a  NMionid 
Bank  established  in  lUinofi,  to  recover  the 
amount  of  certain  checks  drawn  on  the  Bank 
In  favor  of  the  corporation.  Plea,  non-assump- 
sit A  Jury  was  duly  waived  and  the  drcmt 
court,  held  l^  two  Judges,  found  and  stated  in 
detail  certain  facts^  which  may  be  summed  up 
as  follows: 

About  Maidil,  1878,  the  Bank  was  appointed 
depositqiy  for  the  United  States  District  Court 
for  the  Southern  District  of  Illinois,  and  was  in- 
fonned  of  the  appointment.  Shortly  aftei^ 
wards  the  derk  of  that  court  began  to  d< 
with  the  Bank  fnnds  belonging  m  the  _ 
of  the  court,  and  by  his  direction  the 
opeued  an  account  with  the  court  These  de- 
221  P^^  ^^^  ^^  ^^  made  to  the  credit  of  the 
^"Iparticular  case  to  which  the  funds  belonged,  by 
name  and  number;  but  subsequently  oy  the 
clerk's  direction  the  name  was  dropped  and 
only  the  number  was  entered  on  the  ticket  ac- 
companying each  deposit,  as  well  ss  in  the 
books  of  tne  Bank  and  in  the  clerk's  deposit 
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book,  the  Bank  underBtanding  that  the  num- 
bers referred  to  the  cases  in  the  court 

During  the  years  1879,  1880  and  1881  case 
No.  210o  was  pending  on  the  bankruptcy  side 
of  the  oourty  and  deposits  of  moi^s  ruJized 
from  the  estate  of  H.  Bandford  A  da,  and  be- 
longing in  that  case,  amounting  to  |88,800, 
were  so  made  and  entered. 

In  May,  1881,  four  checks,  for  |8,e58.41  in 
all,  drawn  by  the  derk  and  countersiffned  by 
thejudffe  of  the  district  court,  and  Id  the  form 
adoptea  by  the  court  Id  its  deaUnn  with  the 
Bank,  were  given  by  the  derk  to  &e  plaintilf 
for  dividends  on  its  claims  proved  in  case  No. 
2100,  and  were  afterwardspresented  totheBank, 
and  refused  payment,  and  on  Jidy  8,  1881, 
were  protested  for  nonpayment 

The  funds  bdon^^g  to  case  No.  9100  tiiat 
had  been  deponted  with  the  Bank  would  have 
been  more  than  suffident  to  pay  these  and  all . 
other  diecks  drawn  in  ttiat  esse;  but  the 
account  of  the  court  had  been  overdrawn  to 
the  amount  of  $48.18,  by  the  Bank's  having 
paid  checks  in  the  ususl  form,  including  many 
checks  drawn  Id  cases,  as  indicated  by  tito  num- 
bers, in  which  no  deposit  had  ever  been  made. 
The  Bank  always  treated  the  account  as  an  en- 
tirety, and  paid  out  of  it  all  the  diecks  drawn 
against  it  untfl  the  deposits  wereezhaosted. 

The  Bank  never  was  furnished  with  a  copy 
of  Rule  88  in  bankruptcy,  and  had  no  acti^ 
knowledge  of  that  rule.  Tne  derk  never  pre- 
Rented  to  the  court  the  account  and  vouchen 
leoubed  by  the  Revised  Statutes,  section  798, 
and  never  made  or  was  required  to  make  the 
monthly  report  provided  for  in  that  rule. 

The  two  Judges  certified  to  this  court  that 
upon  these  facts  they  were  "opposed  in  opinion 
as  to  the  leoal  right  of  the  puuntiff  to  recover 
on  the  diecks  in  controversy."  The  presiding 
Justice  being  of  opinion  that  the  law  of  the 
case  was  with  the  plaintiff,  Judgment  was  en- 
tered aocordinffly  in  the  drcuit  comrt,  and  the 
defendant  sued  out  this  writ  of  error. 

Mr.  Henrv-  S.  Ch^ene  and  MUtoa  Hagrt 
for  plaintiff  In  error. 

Jra^rt.  Ctoori^  Hnat  and  O.  O.  Brown, 
for  defendant  in  error. 

Jfi*.  JvHie6  Chmsr  ddivered  the  opinion  of 
the  oourt: 

Thematter  in  dispute  being  less  than  90,000, 
the  Jurisdiction  of  this  court  depends  upon  the 
oertmcate  of  divirion  of  ofdnion,  in  wUdi  the 
only  miestion  certified  is  whetiier,  upoD  all  the 
fkcts  round  by  the  court,  the  plahinff  has  the 
legal  right  to  recover  upon  the  diecks  in  con- 
troversy. 

But  the  oflBce  of  a  certificate  of  a  division  of 
opinion  between  two  Judges  in  the  circuit  court 
is  to  submit  to  this  conn  (me  or  more  points  of 
law,  and  not  the  whole  case,  nor  the  general 
question  whether  upon  all  the  facts,  as  agreed 
by  the  parties  in  a  case  stated,  or  spedally 
found  fy  the  court  when  a  trial  by  Jury  has 
been  waived,  the  Judgment  should  oe  for  the 
one  party  or  the  other. 

In  Bnrrii  r.  EOioU,  80  U.  S.  10  Pet  25  [9: 
888],  one  of  the  questions  certified  was  "upon 
the  facts  stated,  whether  the  plaintiffs  have  any 
right  or  tifle  to  the  lands  taken  for  streets,  in 
which  the  trmass  is  supposed  to  have  been 
oommitted,  andean  maintun  their  said  action." 
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This  court  held  that  it  could  express  no  opin- 
ion upon  thai  <iue8tion,  because,  as  said  by  mt. 
Juiiiee  Thompson  in  deliyering  Judgment,  it 
"is  too  goneral,  embracing  the  merits  of  the 
vhole  case,  and  does  not  present  any  sinele 
point  or  question;  and  it  has  been  repeateoly 
ruled  in  this  court  that  the  whole  case  cannot 
be  brought  here,  under  the  Act  of  1802,  upon 
such  a  general  question." 

The  subsMuent  decisions  under  the  succes- 
sive Acts  of  Congress  upon  this  subject  are  uni- 
formly to  thesame  effect.  U,  8,  v.  Br%gg$,  46 
U.  6.  5  How.  208  [12: 1191;  Nemniih^,  Bheldcn, 
47  U.  8.  6  How.  41  [12:  885] ;  WateniOB  v.  Van 
Bhfke,  116  U.  8.  699  [29:  TO];  Wiaiamtijport 
JM.  Bank  y.  Knapp,  119  U.  8.  867  [ante,  446]. 

The  necessary  conclusion  is  that  the  questioii 
oertifled  cannot  be  answered,  and  that  the  forit 
^  error  mu9t  be  diimuaetL 

Tmeoopy.  Test:  _      .  «  _ 

James  H.  MoKeoney,  derk.  Sup.  Ooort,  U.  & 


[IISI 


EDWm  TABBONB,Appi., 

WILLIAM  H.  ROBINSON. 

(Bee  8.  a  B^porter*s  ed.  lU-UL) 

SaUroade—fared&eure 
deereefar  pwrpoeee  ef  appeal. 


iifinal 


A  decree  entered  in  prooeedinA  to 
railroad  mortgage,  wmoh  ascertains 
due  and  orders  m  paTment  tnra  day 


dinss  to  ftyreolose  a 
Bins  the  amount 

_ _^  day  cwtain,  liat 

which  does  not  fuUj  identify  t&e  nroperty*  nor  de- 
termine the  extent  and  amount  ox  prior  liens,  what 
the  order  of  sale  shall  contain,  nor  what  shall  be  the 
form  of  adyertisement  for  the  sale,  is  not  Anal  for 


mined,  the  litigaiibn  between  the  psrties  on  the 
merits  of  the  case  will  not  be  determined. 

[No.  1888.J 
Bubm$tMJ^^£7,18S7.  Decided  May  iS,JS87. 

A  FPBAL  from  the  Circuit  Oourt  of  the  United 
il  States  for  the  Eastern  District  of  Pennsyl- 
Tania. 

On  motion  to  dismiss.     Oranied 

The  history  and  facts  of  the  case  sufficiently 
appear  in  the  opinion  of  the  court 

Meeere,  Bleterd  C.  Dale  and  Saasiiel 
DieksoB*  for  appellee,  in  support  of  motion: 

The  deoee  is  not  flnaL  Under  well  set- 
tled rules  xelating  to  appeals,  a  decree  to  be 
final  for  the  pniposes  of  appeal  must  leave  the 
case  in  such  a  oonditi<A  that  if  there  be  an 
affirmance  by  this  court,  the  oourt  below  wfll 
have  nothing  to  do  but  to  execute  the  decree  it 
has  already  entered. 

I^a^nsfs  Y.  KendaU,  119  U.  8.  (» (anie,  806); 
Grant y. Phaniof Im.  Co,  106 U. 8. 428(87:287); 
B.  B.  Co.  T.awasey.  90  U.  8.  28  WalL  406 
(28:188). 

Meeere.  D.  H.  ChaatberlAlB  and  Franeia 
A.  Lewis,  for  appellant,  ecmtra: 

The  decree  here  appealed  from  is  a  final  de- 
cree, and  the  appellant  is  entitled  to  appeal 
therefrom. 

Wabaeh  <ft  IBHe  Canal  y.  Beere,  68  U.  8.  1 
Black,  64  (17: 41);  Bronean  r.  B.  B.  Oo.  67  U. 
8.  2  Black,  624  (17: 869);  J2.  J2.  Cb.  y.  BtmtUr^ 
69  U.  8.  2  WaU.  440  (17M0);  Thanmetmr.  Dean. 
list 


74  U.  8.  7  WalL  842  (19:94);  fSra/nt  y.  PheaUm 
Ine.  Oo.  106  U.  8.  429  (27:IMfn;  St.  Louie,  L  M. 
A8.  B,  B.  Co.  Y.  Southern  &p.  Co.  108  U.  S. 
24  ^:688);  Wintkrep  Iron  Oo.  y.  Meeker,  10» 
U.  8.  180  ^.898). 

B.  B.  Q>.r.  Saaeep,  90  U.  8.  28  Wall.  405 
(28:186),  is  an  apt  illustration  of  what  is  not  e 
final  decree. 

Mr.  OhirfJueHee  Watte  deliYered  the  opin- 
ion of  the  court: 

This  is  a  motion  todismiss  an  appeal,  because 
the  decree  appealed  from  is  not  a  final  decree, 
and  also  because  the  value  of  the  matter  in  dis- 
pute does  not  exceed  $6,000. 

The  suit  was  originally  brought  by  Wflliam 
M.  Robmson.  the  holder  of  seneral  mortgage 
bonds,  so  called,  of  the  Philaaelphia  and  Read- 
ing Kailroad  Ck>mpany,  to  the  amount  of  $6,000,  r  1 1 31 
to  foreclose  the  mortgage  fiiYen  for  their  seco-  *■ 
rity.  Afterwards  Eawin  Farsons,  the  present 
appellant  and  the  hokler  of  $100,000  of  the  same 
iaBue  of  bonds,  intervened  by  leave  of  the  court, 
and  became  a  putv  complainant  in  the  suit 

On  the  6th  of  (October,  1886,  a  decree  was 
entered,  findine  that  fhe  railroad  company  had 
made  default  m  the  payment  of  the  interest, 
and  that  the  complainants  were  "entitled  to 
have  a  sale  of  the  mortgaged  premises,  in  ac- 
cordance with  the  provisions  in  said  mortgage 
contained,  upon  the  failure  of  the  defendant  to 
pay,  within  a  time  to  be  hereafter  fixed,  the 
amount  of  the  bonds  and  coupons  now  outstand- 
ing entitled  to  the  security  of  the  said  mort- 
gage;" and  for  the  purpose  of  finding  this 
amount  the  cause  was  referred  to  masters  to 
ascertain  and  report  "  the  amount  due  upon  the 
bonds,  principal  and  Interest,  which  are  entitled 
to  the  securi^  of  said  mortgage;  and  also  tore- 
port  what  liens,  if  any,  are  prior  to  the  bonda^ 
or  to  any  and  what  bonds  secured  by  said  mort- 
gage; and  also  to  ascertain  and  report  the  extent 
of  the  lien  of  the  said  mortgage  upon  the  rail- 
road, branches,  leasehold  interests,  franchises. 
and  other  propertv  of  the  Philadelphia  and 
Beading  Rauroad  Company,  including  not  only 
the  property  owned  by  said  company  at  the 
time  of  fhe  execution  of  said  mortdtfn,  but  also 
that  which  has  sfaice  been  acquired.'' 

Afterwards  the  masters  filed  theirreport,  set- 
ting forth:  1,  the  amount  due  on  the  bonds  en- 
titled to  the  security  of  the  genetal  mortgage; 
2,  the  liens  whidi  were  prior  to  that  mort^ige; 
and  8,  by  general  descrqrtion,  the  proper^  cov- 
ered. £xoeptions  were  taken  to  this  report^ 
and,  on  consideration  thereof,  the  oourt  oidered, 
March  7, 1887,  that  the  company  pay,  on  or  be- 
fore June  7, 1887,  the  amount  found  due  by- 
the  nuMters  for  interest,  and  also  $1,694,260 
for  "general  mortgage  scrip,"  with  intoest 
from  Aly  1, 1886,  andin  default  thereof, "  that 
the  defendants,  the  PhiUidelphia  and  Beading 
Railroad  Company,  8amuel  W.  Bell,  trustee, 
the  Pennsylvania  Gk>mpany  for  Insurances  on 
lives  and  Granting  Annuities,  trustees,  and  all 
persons  daimiuff  under  them,  be  absolutely 
oarred  and  foreclosed  of  and  from  all  right  and 
equity  of  redemption  in  and  to  the  premises  in 
sttid  mortgage  desoribed;  and,  in  default  of  [114] 
such  payment  as  aforesaid,  the  court  do  further 
order  and  decree  the  defendant,  the  Fidelity 
Insurance,  Trust  and  Safe  Deposit  OompanY, 


trustee  in  said  mortgage  mentioned,  1 
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imUroadfi,  estates,  real  and  penonal,  corporate 
rights  and  fraDcbises  and  premises  in  said  mort- 
gage mentioned,  at  such  time  and  place  and  in 
such  manner  as  the  coiirt  may  hereafter  deter- 
mine; and  it  is  further  ordered  that  this  cause 
he  referred  to  the  masters  heretofore  appointed, 
with  instructions  to  report  to  the  court,  on  or 
before  the  10th  day  of  July,  1887,  the  extent 
and  amount  of  all  liens  pnor  to  said  general 
mortgage  upon  the  properties  thereby  coyered, 
and  also  to  report  to  the  court  full  and  detailed 
statements  oi  the  seyeral  properties,  real  and 
personal,  of  the  Philadelphia  and  Reading 
Kailroad  Company  subject  to  the  lien  of  said 
general  mortgage,  in  accordance  with  tbe  prin- 
ciples stated  m  the  report  of  the  masters  hereto- 
fore filed,  and  also  to  report  what  liens,  if  any, 
are  upon  the  seyeral  properties  of  the  said  Phil- 
adelphia and  ReadingBailroad  Ck>mpany  and 
the  Philadelphia  and  Heading  Iron  and  Coal 
Company  Junior  to  said  general  morteage,  and 
the  order  of  their  priority;  and  it  is  further 
ordered  that  said  masters  do  prepare  and  report 
to  the  court  an  order  of  sale  of  said  mortgaged 
properties,  and  form  of  adyertisement  theiifor." 

l4t>m  that  decree  this  appeal  was  taken  by 
Parsons  alone;  and  the  first  question  we  wiU 
consider  is  whether  it  is  a  final  decree  within 
tbe  meaning  of  that  term  as  used  in  the  statutes 
which  proyide  for  appeals  to  this  court  from 
the  final  decrees  of  the  circuit  courts  in  cases 
ctf  equity  Jurisdiction. 

That  "  a  decree  of  sale  in  a  foreclosure  suit, 
which  settles  all  the  rights  of  the  parties  and 
leayes  notbinc  to  be  done  but  to  make  the  sale 
and  pay  out  the  proceeds,  is  a  final  decree  for 
tbe  purposed  of  an  appeal/'  is  no  longer  an  open 
question  in  this  court.  Orant  y.  PfuBnim  Ina, 
Co,  106  U.  8.  429,  481  [27:287,288],  and  cases 
there  cited.  Here,  howeyer,  Uiere  is  as  yet  no 
decree  of  sale.  As  was  said  in  B.  R  Oo,y, Sua- 
9ey,  80  U.  8.  28  WaU.  409  [28:187],  "To  Justify 
tudi  a  sale,  without  consent,  the  amount  due 
upon  Uie  debt  must  be  detennined  and  the  prop- 
erty to  be  sold  ascertahaed  and  defined,  until 
[1 15]  this  is  done,  the  rights  of  the  parties  are  not  all 
settled.  Fmal  process  for  the  collection  of 
money  cannot  issue  untfl  the  amount  to  be  paid 
or  collected  liy  the  process,  if  not  paid,  has  been 
adjudged.  Bo,  too,  process  for  the  sale  of 
specific  property  cannot  issue  untQ  the  proper^ 
to  be  sold  has  been  Judicially  identified." 

In  this  case  the  amount  due  upon  the  debt 
has  been  ascertained  and  its  payment  by  a  day 
certain  ordered;  but  "  the  extent  and  amount 
of  all  liens  prior  to  said  general  mortgage  upon 
the  property  thereby  coyered"  haye  not  biBen 
determined,  and  "full  and  detailed  statements 
of  the  seyeral  properties  *  *  *  subject  to  the 
lien  of  said  general  mort^ige  "  haye  not  been 
furnished  to  the  court  l^either  has  it  been 
determined  what  "  the  order  of  sale  of  said 
mortn^  properties"  shall  contain,  nor  what 
shall  DC  the  "form  of  the  adyertisement  there- 
for." The  court  hss,  indeed,  declared  its  hi- 
tention  of  hereafter  directing  such  a  sale;  but, 
as  it  requires  further  information  to  enable  it 
to  act  understandingly  in  that  behalf,  has  sent 
the  case  again  to  the  masters  wiUi  instructions 
to  inquire  and  report  upon  the  matters  in  doubt. 
All  this  is  necessarily  implied  from  tbe  proyision 
that  the  sale  is  to  be  "  at  such  time  and  place 
and  in  such  manner  as  the  court  may  heresf  ter 
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determine,"  ooupled,  as  it  is,  with  dliectloDs  to 
the  masten  to  "  prepare  and  report  to  the  court 
an  order  of  sale  of  said  mortgaged  properties 
and  form  of  adyertisement  therefor,^  together 
with  a  statement  in  detail  of  the  prcmer^  to  be 
sold  and  its  exact  condition  as  to  pnor  mcum* 
brances.  No  order  of  sale  can  Issue  on  this 
decree  until  these  questions  are  settled  and  the 
court  has  giyen  its  authority  in  that  behalf. 
Further  Judicial  action  must  be  had  by  the 
court  before  its  ministerial  offlcera  canprooeed 
to  carry  the  decree  into  execution.  Until  the 
particulara  of  the  prior  liens  are  ascertained, 
the  property  identified,  and  the  time,  place,  and 
manner  of  sale  deteimined,  the  rights  of  the 
parties  will  not  haye  been  sufiAdently  settled  to 
make  it  proper,  in  the  opinion  of  the  court,  as 
expressed  in  its  present  decree,  to  dhrect  that 
the  sale  go  on.  All  these  matten  stUl  remain 
for  adjudication,  and  the  decree,  as  it  now 
stands,  has  not  "  terminated  the  litiration  be- 
tween the  parties  on  the  merits  of  tne  case." 
Consequently  it  is  not  final.  Bottiwiek  y.  Brinker- 
hoff,  106  V.  8.  8  [27:78],  and  the  cases  there 
dted. 

As  the  motion  to  dismiss  must  be  granted  on 
this  ground,  it  is  unnecessary  to  consider 
whether  the  amount  in  dispute  is  sufildent  to 
giye  us  jurisdiction. 

DUmiited. 

Xrueoopj.   Test: 

James  H.  MoKennej,  Caerk,  Sup.  Oomt,  U.  8. 


BDWARD  F.  BULLARD,  JPlff.  in  Err., 
e. 
DES  M0INE8  AND  FORT  DODGE  RAIL- 
ROAD  COMPANY,  ahd  CHARLES  R 
WHITEHEAD,  Trustee  of  SaidCompant. 

(See  &  a  Beporter*B  ed.  107-171) 

Jte  M&ine$  Biter  OranU-^hiiiarif  of^-^rrd&r  oj 
SMfetary  nf  Interior—Joint  BmohiUon  of 
March  t,  Isei-'-effeet  ef. 

L  The  Joint  Besoliition  of  Mai€li  8,  U61,  relln- 
gnishliurtfae  tttleof  the  United  States  to  oertaln 
uuidB,  sftuated  alonir  the  Dee  MoineB  RIyer  abovn 
the  Baoooon  Fork,  and  then  held  by  Ixmo  Jhfe  pur- 
ohasexs  under  the  State  of  Iowa,  did  not  ojDerate  U« 
terminate  the  order  of  the  Seoretaiy  of  the  Inte- 
rior, withdrawinc  said  lands  fkom  imblio  sale,  set- 
uenient  or  preemption* 

a.  It  is  therefore  held  In  the  case  presented,  that 
a  claim  based  upon  settlements  made  on  such  lands 
before  and  after  the  passage  of  the  Act  of  July  IX, 
isas,  snantlng  them  to  the  State  of  Iowa  for  the 
original  purposes  of  the  giant  of  IMA,  Is  Invalid. 

[Na  287.] 

Argued  and  eubmttted  May  i,  1887,    Decided 

May  tS,  1887, 

F  ERROR  to  the8upreme  Court  of  the  State 
of  Iowa.    Jfflnned, 
The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Mr.  Edward  F.  B«ll»rd»  in  person,  for 
plaintiff  in  error. 

Mr»  John  F.  Dunoombe,  for  defendants  in 
error. 

Mr.  Jtutiee  Miller  delivered  the  opinion^of 
the  court: 

This  isa  writ  of  error  to  the  Suprana  Court 
of  the  8tate  of  Iowa. 
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The  case  originated  in  a  rait  in  equity, 
brought  in  the  District  Court  of  that  State  for 
the  County  of  Humboldt  by  Edward  F.  Bul> 
[  1 69]  lard,  who  is  the  appellant  here.  The  object  of 
the  bill  was  to  quiet  or  remove  clouds  upon  the 
title  of  the  plaintiff  to  certain  lands  in  that 
State,  to  which  the  defendant  filed  an  answer 
and  cross  bill,  asking  that  its  own  title  mig^t 
be  declared  to  be  good  and  established  by  me 
decree  of  the  court  The  district  court  of  that 
county  made  a  decree  in  favor  of  the  defend- 
ant, which  on  appeal  to  the  Supreme  Court  of 
the  State  was  affirmed. 

There  were  many  questions  considered  in 
the  state  courts  of  which  this  court  can  take 
no  Jurisdiction.  But  the  mafai  question  raised 
there,  and  the  only  one  here,  has  relation  to  a 
subject  which  has  been  of  ten  considered  by 
this  court.  It  arises  out  of  what  is  called  the 
Des  Moines  Riyer  Land  Qrant,  which  was 
originally  made  by  the  Congreee  of  the  United 
States  to  the  then  Territory  of  Iowa.  A  short 
history  of  the  matters  growine  out  of  that 
grant,  with  some  references  to  the  decisions  of 
this  court,  will  simplify  the  complex  record 
presented  in  this  case. 

By  the  Act  of  Congress  of  August  8, 1846, 
9  Stat,  at  L. .  p.  77,  there  was  "granted  to  the 
Territory  of  Iowa,  for  the  purpose  of  aiding 
said  Territory  to  improve  the  navigation  of  the 
Des  Moines  Kiver  nom  its  mouth  to  the  Rac- 
coon Fork  (so  called),  in  said  Territory,  one 
ec^ual  moiety,  in  alternate  sections,  of  the  pub- 
lic lands,  remaininff  unsold,  and  not  otherwise 
disposed  of,  encumoered,  or  appropriated.  In  a 
strip  five  miles  in  width  on  each  side  oi  said 
river,  to  be  selected  within  raid  Territory  by 
an  agent  or  agents  to  be  appointed  by  the  Qov- 
emor  thereof,  subject  to  the  approval  of  the 
Secretary  of  the  Treasury  of  the  United  States." 

Soon  after  the  passage  of  this  statute  the 
State  of  Iowa  created  a  board  of  public  works, 
to  take  charge  of  this  river  improvement  under 
a  system  of  slack  water  navigation  on  that 
stream.  The  contract  for  the  execution  of  the 
work  pame  into  the  hands  of  a  corporation 
called  the  Dee  Moines  Navigation  Company. 
The  work  progressed  for  a  number  of  years, 
several  dams  and  locka  being  built  from  the 
mouth  of  the  river  upwards,  the  means  for 
paying  the  contractors  comins  solely  from  the 
safes  of  the  lands  cranted  to  tne  State  for  that 
purpose.  These  finds,  as  the  work  went  on 
L 1 « ^1  and  the  money  was  needed,  were  certified  to 
the  State  by  the  Secretary  of  the  Treasury,  and 
l^  it  either  sold  to  purchasers  or  conveyed  to 
the  contractors  who  did  the  work.  The  State 
made  no  appropriations  and  furnished  no 
means  from  any  other  source  than  this  for  the 
prosecution  of  the  enterprise. 

So  long  as  no  request  on  the  part  of  the  State 
for  the  certification  of  lands  lying  above  the 
mouth  of  the  Raccoon  Fork  was  made  of  the 
Secretary  of  the  Treasury,  no  question  arose 
as  to  the  extent  of  the  ^nt  Afterwards, 
however,  when  a  demand  was  made  upon  that 
officer  that  such  lands  should  be  cerafied,  he 
obiected  on  the  ground  that  the  grant  of  lands 
dia  not  extend  beyond  that  point;  that,  as  bv 
the  language  of  the  statute  making  ,the  mmt  it 
was  "for  the  improvement  of  the  Des  Moines 
River  firom  its  mouth  to  the  Raccoon  Fork," 
it  was  not  intended  to  grant  lands  lying  above 
11« 


that  point,  although  the  same  rlfer  ran  throuA 
the  entire  length  of  the  State,  from  near  its 
northwestern  comer,  in  the  Territoiy  of  Min- 
nesota to  the  southeast  comer,  where  it  flows 
into  the  Mississippi  River. 

This  question  became  the  subject  of  active 
negotiations  and  controversy  between  the  State 
of  Iowa,  through  its  Governor  and  members 
of  Congress,  and  the  Treasuiy  Department,  as 
well  as  the  Interior  Department,  which  was 
created  during  this  time  and  succeeded  to  the 
charge  of  this  subject.  Meanwhile  one  of  the 
secretaries  certified  to  the  State  a  part  of  the 
land  in  dispute,  running  to  a  certnm  range  of 
townships  above  the  Raccoon  Fork.  It  may 
as  well  be  stated  here  that  the  lands  now  in 
controversy  were  not  among  the  lands  so  cer- 
tified, but  are  among  the  mid  sections  l3'ing 
north  of  those  thus  certified  and  within  five 
miles  of  the  DeS  Moines  River. 

On  April  6,  1860,  Secretary  Ewin^ ^  while 
concurring  with  Attorney-General  Crittenden 
in  his  opinion  that  the  grant  of  18i6  did  not 
extend  above  the  Raccoon  Fork,issaed  an  order 
withholding  all  the  lands  then  in  controversy 
from  market  "untU  the  dose  of  the  then  ses- 
sion of  CongreBB,"  which  order  has  been  con- 
tinued ever  since,  in  order  to  give  the  State  the 
opportunity  of  petitipninff  for  an  extaision  of 
the  grant  by  Congress.  This  court  has  decided 
in  a  number  of  cases,  in  regard  to  these  lands, 
that  this  withdrawal  operated  to  exclude  from  [171] 
sale,  purchase,  or  preemption  all  the  lands  in 
controversy;  and  unless  ttie  case  we  are  abont 
to  consider  constitutes  an  exception,  it  has 
never  been  revoked. 

In  1856  Congress  granted  to  the  State  of 
Iowa,  for  the  purpose  of  aiding  in  the  con- 
struction of  several  railroads  across  that  State 
from  the  Mississippi  to  the  Missouri  River, 
every  alternate  section,  as  shown  by  odd  num- 
bers, of  the  lands  on  each  side  of  said  roada, 
each  of  which,  when  the  line  was  fixed,  crossed 
the  Des  Moines  River  and  ran  through  the 
lands  which  the  State  claimed  had  been  grant- 
ed to  it  for  the  purpose  of  improving  the  nav- 
igation of  that  stream. 

Pending  this  oontroveny  between  the  State 
of  Iowa  and  the  authorfties  oi  the  United 
States  as  to  the  extent  of  the  grant,  a  suit  was 
brou^t  by  one  of  these  railroad  companies, 
that  tne  question  might  be  decided  uj  this 
court  The  case  is  reported  as  the  Dubuque  dk 
iVia^fo  iZL  i2L  Cb.  V.  Z&sA^,  64  U.  S.  28  How. 
66  [16: 600]  decided  in  1860,  and  it  was  held 
that  the  mnt  did  not  extend  above  the  Rao- 
coon  FoTK.  As  soon  as  this  decision  was  made, 
the  State,  through  its  congressional  del^ation, 
BOUjriit  the  action  of  the  Congress  of  the  Unit> 
ed  States  to  obtain  the  passage  of  an  Act  which 
would  secure  the  grant  to  the  State  and  its 
grantees  in  the  full  extent  which  they  believed 
Congress  had  originaUy  intended  by  tlie  Act  of 
1846.  That  the  propriety  of  some  action  by 
Congress,  and  the  demand  for  it  was  pressings 
is  obvious  when  we  consider  that  the  Des 
Moines  Navigation  Company,  under  contrsct 
with  the  State,  had  spent  large  sums  of  money 
beyond  what  Uiey  had  received  from  the  State, 
and  beyond  the  value  of  the  lands  certified  to 
the  State  by  the  secretary.  The  woik,  with 
all  the  materials  and  implements  on  hand,  waa 
suspended,  and  the  danger  of  the  works  being 
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•wept  away  and  ruiDed  by  floods  in  the  river 
was  imminent.  The  whole  subject  was  before 
Congress;  but.  witbont  waiting  to  dispose  of  it 
entirely,  that  body,  by  war  of  immediate  re- 
lief; paired  the  following  Joint  Resolution,  ap- 
proved March  2,  1861, 12  Stat,  at  L.  251. 

"That  all  the  title  which  the  United  States 
still  retain  in  the  tracts  of  land  along  the  Des 
1 1736  J  ]|ioiQe8  River,  and  above  the  mouth  of  the  Rac- 
coon Fork  thereof,  in  the  State,  of  Iowa,  which 
have  been  certified  to  said  State  improperly  by 
the  Department  of  the  Interior,  as  part  of  Uie 
grant  by  Act  of  Congress  approved  August  8, 
1846,  and  which  is  now  held  by  bonaflae  pur- 
chasers under  the  State  of  Iowa,  be  and  the 
same  is  hereby  relinquished  to  the  State  of 
Iowa." 

At  the  next  session  of  Conmss  a  Statute 
was  passed,  approved  July  12, 1862,  which  pro* 
videa  as  follows: 

"That  the  grant  of  lands  to  the  then  Terri- 
tory of  Iowa  for  the  improvement  of  the  Des 
Moines  River  made  by  the  Act  of  August  8, 
1846,  is  hereby  extended  so  as  to  iadude  the 
alternate  sections  (designated  by  odd  numbers) 
lying  within  five  miles  of  said  river,  between 
the  Raccoon  Fork  and  the  northern  boundary 
of  said  State;  such  lands  are  to  be  held  and  ap- 
plied in  accordance  with  the  provisions  of  the 
orighial  grant,  except  that  the  consent  of  Con- 
gress is  hereby  given  to  the  application  of  a 
portion  thereof  to  aid  in  the  construction  of  the 
Keokuk.  Fort  Des  Moines  and  Minnesota 
Railroaa,  in  accordance  with  the  provisions  of 
the  Act  of  the  General  Assembly  of  the  State, 
of  Iowa,  approved  March  22, 1868,  etc."  12 
Stat  at  L.  648. 

By  this  Jdnt  Resolution  and  this  Act  of  Con- 
gress the  United  States  relieved  so  far  as  it  could 
3io  misfortune  of  the  construction  of  the  grant 
to  the  TerritoiT  of  Iowa  of  1846,  made  by  this 
court,  and  ratified  the  coustruction  which  had 
always  been  claimed  by  the  State. 

During  all  this  controversy  there  remained 
the  order  of  the  department  navins;  control  of 
the  matter,  withdrawing  all  the  lands  in  dispute 
from  public  sale,  settlement  or  preemption. 
This  vntbdrawal  was  held  to  be  effectual  against 
the  erant  made  by  Congress  to  the  railroad  com- 
panies in  1856,  because  that  Act  contained  the 
following  proviso: 

"That  any  and  all  lands  heretofore  reserved 
to  the  United  States,  by  any  Act  of  Congress, 
or  in  any  other  jnanner  by  competent  authority, 
for  the  purpose  of  aiding  in  any  object  of  in- 
ternal improvement,  or  for  any  oth^  purpose 
whatsoever,  be,  and  the  same  are  hereby,  re- 
served to  the  United  States  from  the  operation 
[173]  of  this  Act,  except  so  far  as  it  may  be  found 
necessary  to  locate  the  routes  of  saia  railroads 
through  such  reserved  lands,  in  which  case  the 
right  of  way  only  shall  be  nauted,  subject  to 
the  approval  of  the  President  of  the  tinited 
States.'^    11  Stat  at  L.  9. 

See  Woleoit  v.  Des  Moines  Co,  72  U.  S.  6  Wall. 
68iri8:680],  and  WiUtam$  v.  Baker.  84  U.  S. 
17  WalL  144  [21:561],  in  which  cases  is  also  to 
be  found  a  very  full  and  clear  recital  of  the  his- 
tory of  this  Des  Moines  grant  controversy. 

Un  Mav,  1860,  the  Commissioner  of  the  Gen- 
eral Land-OfQce  sent  to  the  registers  and  receiv- 
ers of  that  oQce  at  Des  Moines  ard  Fort  Dodge 
the  following  printed  notice: 
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"Notice  is  hereby  given  that  the  land  along 
the  Des  Moines  Kiver,  in  Iowa,  within  the 
claimed  limits  of  the  Des  Moines  grant,  in  that 
State,  above  the  mouth  of  the  Raccoon  Fork  ol 
said  river,  which  has  been  reserved  from  sale 
heretofore  on  account  of  the  claim  of  the  State 
thereto,  will  continue  reserved,  for  the  time 
being,  from  sale  or  from  location,  by  any  spe* 
des  of  scrip  or  warrants,  notwithstanding  the 
recent  decision  of  the  supreme  court  against  the 
claim.  This  action  is  deemed  necessary  to  af- 
ford time  for  Congress  to  consider,  upon  me- 
morial or  otherwise,  the  case  of  actual  Wa^ 
settlers  holding  under  titles  from  the  State,  and 
to  make  such  provision,  by  confirmation  or  ad- 
justment of  the  claims  of  such  settlers,  as  may 
appear  to  be  right  and  proper. 

"John  S.  Wilsoh, 
^'Chmmiationer  of  the  Orni,  Lartd-Qffla 
"Gen.  Land-Office,  May  18, 1860." 

It  will  thus  be  seen  that,  notwithstanding  the 
decision  of  the  Supreme  Court  of  the  United 
States  in  the  winter  of  1860,  the  land-office  de- 
termined that  the  reservation  of  these  lands 
should  continue  for  the  purpose  of  securing  the 
very  action  bv  Congress  which  the  State  of 
Iowa  was  soliciting,  and  it  is  not  disputed  by 
counsel  for  the  appellant  in  this  case  that  this 
was  a  valid  continuation  of  such  reservation 
and  that  during  its  continuance  the  preemptions 
under  which  the  plaintiff  claims  could  not  have 
been  made.  But  it  is  argued  that  the  Joint  [174] 
Resolution  of  1861  terminated  this  condition  of 
suspense,  and  in  and  of  itself  ended  the  with- 
drawal of  these  lands  which  had  been  estab- 
lished and  continued  since  the  controversy  origi- 
nated between  the  State  and  the  Federal  €k>v- 
emment  as  to  the  extent  of  the  nant.  This  is 
the  only  foundation  on  which  plaintiff's  title  to 
the  land  in  controversy  in  this  case  rests. 

We  do  not  think  the  Joint  Resolution  had 
the  effect  to  end  the  reservation  of  these  lands 
from  public  entry.  Whether  we  consider  the 
purpose  of  the  original  order,  its  long  continu- 
ance, and  that  it  has  been  held,  in  tne  face  of 
an  Act  of  Congress  granting  lands  for  public 
purposes  to  the  railroads  already  mentioned,  t^ 
constitute  such  a  withdrawal  as  that  Act  ex- 
cepts from  the  operations  of  the  grant,  and  that 
up  to  the  present  time  no  preemptions  or  sales 
have  been  finidly  recognized  as  valid  by  the  de- 
partment or  by  the  courts,  it  would  be  very  ex- 
traordinary if  the  Joint  Resolution  should  have 
that  effect.  It  does  not  purport  to  ac  t  npon  all 
the  matters  which  were  in  controversy  between 
the  State  and  tiie  General  Government.  It  cer- 
tainly did  not  act  upon  all  the  claims  and  mat- 
ters in  question  then  pending  before  Congress 
in  regard  to  these  lands.  It  was,  indeed,  a  very 
limited  disposition  of  a  part  of  the  matter, 
which  Congress  supposed  might  then  be  acted 
upon  with  safety  without  further  investigation. 
It  was  simply  the  recognition  of  the  title  which 
had  passed  to  the  grantees  of  the  State  of  Iowa 
in  regard  to  the  lands  which  had  been  certified 
by  the  proper  authorities  of  the  General  Gov- 
ernment to  the  State  under  the  Act  of  1846, 
and  which,  by  the  declAonin  Dubuque  and  Pa-- 
fific  R,  B,  Co.  V.  LikhflM  [supra],  had  been 
held  to  be  unwarranted  by  the  statute.  Con- 
gress, urgently  pressed  by  parties  who  were 
innocent  purchasers  under  the  State,  passed  the 
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reaolutioii  which  went  to  this  extent,  in  the  last 
days  of  the  session,  securing  to  such  purchasers, 
so  far  as  the  United  States  could  do  so,  their 
title  to  the  lands  that  they  had  bought  under 
the  sanction  of  this  action  of  the  department. 

The  broader  and  larger  question  of  the  title 
to  the  lands  within  five  miles  of  the  Des  Moines 
[175]  River,  aboye  Raccoon  Fork,  which  had  not 
been  certified  to  the  State,  and  which  were  de- 
clared by  the  decision  of  Duinique  S  Paeiflc  R. 
B,  Go,  y.  LiUhfield  not  to  be  included  within 
the  grant  of  1846,  Congress  retained  for  further 
connderation,  and,  at  Us  next  session  after  this 
Joint  Resolution  was  passed,  it  completely  dis- 
posed of  the  whole  subject,  so  far  as  it  was  with- 
in its  power  to  do  so,  by  validating  the  grant  of 
1846  to  the  full  extent  of  the  constnictien 
claimed  by  the  State  of  Iowa.  If  the  order  of 
the  Commissioner  of  the  General  Land-Office 
of  May  18, 1860,  was  in  force  up  to  the  passage 
of  the  Joint  Resolution,  it  is  not  possible  to  per- 
ceive why  it  terminated  then.  It  was  declared 
by  the  commissioner  that  the  order  or  notice 
was  made  to  protect  these  lands  from  location 
by  any  species  of  scrip  or  warrant,  notwith- 
standing the  decision  of  the  supreme  court  to 
afford  nme  for  Congress  to  further  consider  the 


This  is  not  the  way  in  which  a  reservation 
from  sale  or  preemption  of  public  lands  is  re- 
moved. In  almost  ever^  instance,  in  which 
such  a  reservation  is  terminated,  there  has  been 
A  prochimation  by  the  President  that  the  lands 
are  open  for  entry  or  sale,  and  in  most  instances 
they  have  first  been  offered  for  sale  at  public 
auction.  It  cannot  be  seen,  from  anything  in 
the  Joint  Resolution,  that  Congress  either  con- 
sidered the  controversy  ended  or  intended  to 
remove  the  reservation  instituted  by  the  depart- 
ment. Its  immediate  procedure  at  the  next  ses- 
sion to  the  full  consideration  of  the  whole  sub- 
ject shows  that  it  had  not  ceased  to  deal  with 
it;  that  the  reason  for  this  withdrawsl  or  reser- 
vation continued  as  strongly  as  before,  and  it 
cannot  be  doubted  that  the  subject  was  before 
Congress,  as  well  as  before  its  committees,  and 
that  the  Act  of  July  12, 1868,  was,  for  the  first 
time,  a  conclusion  and  end  of  the  matter  so  far 
as  Congress  was  concerned. 

The  title  of  the  plaintiff,  therefore,  rests  upon 
settlements  upon  odd  sections  of  land  within 
five  miles  of  the  Des  Moines  River,  which  were 
reserved  from  sale  or  preemption  at  the  time 
the  settlements  were  made.  Two  of  the  settle- 
ments, which  are  the  foundation  of  plaintiff's 
title,  were  made  in  May,  1862,  only  a  few  days 
before  the  passage  of  the  Act  of  July  in  the 
same  year;  and  one  of  the  settlements  under 
1 176  J  which  the  plaintiff  claims  was  made  after  the 
passage  of  that  Act.  The  title  was  transferred 
by  that  Act  to  the  State  of  Iowa  for  the  original 
purposes  of  the  grant  of  1846. 

The  object  of  this  bill  is  to  have  a  declaration 
of  th3  court  that  the  title  of  the  pUintiff  under 
those  settlements  and  preemptions  is  superior 
to  the  title  conferred  by  Coneress  on  tiie  State 
of  Iowa  and  her  grantees  under  the  Act  of  July 
12,  1862.  If  the  lands  were  at  the  time  of  these 
settlements  and  preemption  declarations  effect- 
ually withdrawn  from  settlement,  sale  or  pre- 
emption, by  the  orders  of  the  department,  which 
we  have  considered,  there  is  an  end  of  the 
pUiintiirs  title,  for  by  that  withdrawals 
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vation  the  lands  were  reserved  for  another  poiw 
pose,  to  which  they  were  ultimately  appropri- 
ated by  the  Act  of  1862,  and  no  tme  could  be 
initiated  or  established,  because  the  Land  De- 
partment had  no  right  to  srant  it  This  {Hopo- 
sition,  which  we  have  fully  discussed,  will  be 
found  supported  by  the  following  decisions* 
which  are  decisive  of  the  whole  controversy. 
DfOugue  S  Fac.  B.  B.  Co,  v.  LitchfiOd,  64U.Sw 
88  How.  66  [16:5001;  WoleUt  v.  DeiMaineM  (h. 
78  U.  S.  6  Wall.  681  [18:6891;  Bamertead  Co.  t. 
VdUeu  i?.  22.  84  U.  8.  17  WalL  168  £21:62^; 
WiUtafM  V.  Baker  and  Osdar  Bapieb  R.R.C0. 
V.  De9  Moinei  Nav.  Co.  Id.  144  [21 :5611;  Wcimg 
▼.  Chapman,  101  U.  S.  766  126:9151;  JOubuq^ 
eU,RR.  Qf.T,  Dm  Moinei  KB.B. 00.109  U. 
S.  884  [27:954]. 

The  judgment  if  the  Supreme  Court  of  ike 
State  (f  Iowa,  founded  on  the  eame  new  if  Um 
mbieet  ae  above  mt  forth,  ie  thertfore  afimiuL 

iTueoopy.   Test: 

James  H.  MoKemie7«  Caerk,  Sop.  Oaaitt  U.  & 


HBNRY  F.  BEAK  n  al,,  Appte.,        14961 

WILLIAM  L.  PATTERSON  bt  au 

(See  &  O.  B6porter*B  ed.  48S4nL) 

Hueband  and  w^fl^-^traneaetione  hetweenr-^ifj^ 
ofhueband  to  eetUe  property  upon  foife—con- 
veyanee  by  huaband  when  ineolwnt  to  eeeure 
indAtedneee  to  wife—eoneideration. 

L  Tbe  liffht  of  a  husband  to  settle  a  portion  of 
hto  property  upon  his  wife,  if  be  does  not  thereby 
impair  the  olaims  of  flTlBtinK  creditors,  and  the 
settlement  is  not  Intended  as  a  cover  to  future 
schemes  of  fraud,  is  indisputable. 

2.  While  transactions  by  way  of  purchase  or  se- 
curity between  husband  and  wife  enould  be  car^ 
fully  scrutlnixed,  when  they  arc  shown  to  hav« 
been  upon  full  consideration  from  one  to  the  other, 
or,  when  voluntary,  that  the  husband  was  at  the 
time  free  from  debt  and  possessed  of  ample  means, 
the  same  protection  should  be  affordett  to  them  as 
to  like  transactions  between  third  parties. 

3.  An  indebtedness  from  the  husband  to  the  wifeu 
arising  upon  the  application  of  the  proceeds  of  real 
estate,  purchased  lor  the  wife  by  the  husband 
when  solvent,  to  the  payment  of  the  husband's 
debts,  is  a  sufBcient  consideration  to  support  a 
conveyance  by  him,  when  insolvent,  to  secure  such 
indebtedness. 

{No.  283.] 
Aryued  April  IS,  19,  1887.    Decided  May  tS, 
^  1887. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Western  Division  of  the 
Western  District  of  Missouri.    Opinion  below, 
12  Fed.  Rep.  739.    4  McCrary,  179.   Affirmtd. 
The  historv  and  facts  of  the  case  appear  in 
the  opinion  01  the  court. 

Meeere.  James  S.  Botsford  and  M.  T.  OL 
WiUiame,  for  appellants. 
Mr.  Georg^e  G.  Vest,  for  appellees. 

Mr.  JuMtiee  Field  delivered  the  opinion  of 
the  court: 

This  is  a  snit  in  equity  to  set  aside  as  f  raudu-  [497  ] 
lent  and  void,  as  against  the  plaintiffs  and 
other  creditors  of  the  defendant  William  Mil- 
ler, a  deed  of  920  acres  of  land  In  Atchison 
Coantj,  Missouri,  executed  by  him  and  Mary 
Miller,  his  wife,  to  William  L.  Patterson,  aa 
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traslee,  to  mean  to  her  as  alleged  debt  of 
$16,000.  The  deed  bean  date  on  the  10th  of 
November,  1878,  and  recites  the  indebtedneaa 
to  her  of  William  Miller  in  the  amomit  stated 
with  interest  from  June  26, 1871,  "being  the 
i  leaHxed  and  receiTedby  said  William  Mil 


ler  from  the  sale  of  the  IndiTidual  oniperty  of 
the  said  Maiy  Miller,  and  used  by  nim  in  pay- 
ment for  the  real  estate  hereinbefore  mentioned 
and  described,  and  to  secure  the  indebtedness 
[498]  of  the  said  William  Miller  on  account  thereof, 
which  said  sum  of  $16,000,  with  Interest  there- 
en,  is  due  and  payableonthe  26thday  of  June, 
A-  D.  1876.'* 

It  appears  that  William  Miller  was,  in  1867, 
and  for  some  years  afterwards,  a  merchant  in 
Oatasauqua  [Lehi^l  County,  Pennsylrania, 
and  was  successful  in  business  there.  Subse- 
quently he  became  a  oontractui  for  the  raiahig  of 
ndnetal  ores  in  that  State,  and  at  a  later  period 
was  engaged  in  building  the  Lehigh  and  Sus- 
quehanna Railroad.  In  1868  he  was  a  contract- 
or on  the  Union  Padflc  Railroad.  In  this  busi- 
ness he  made  large  sums  of  money.  In  1878  he 
had  a  contract  for  buildine  the  whole  or  part  of 
the  Chicago  and  Atlantic  Railway  in  Ohio,  and, 
on  the  20tn  of  August  of  that  year,  he  sublet  to 
the  plaintiffs  the  construction  of  twelve  miles 
of  the  road.  By  the  termsof  his  oontract  with 
them  he  was  to  pay  for  the  work  of  each  month 
during  the  following  month,  after  the  receipt 
of  the  estimate  of  the  work  by  the  engineer  in 
charge.  The  work  as  thus  estimated  for  the 
montiis  of  September  and  October  of  that  year, 
amounted  to  $7,168.  and  the  subsequent  work 
In  that  and  the  following  year  carried  this 
amount  to  about  $14,000.  For  the  indebtedness 
thus  incurred  the  phiintifls  brought  suit  in  the 
Circuit  Court  of  Atchison  Countr  and  sued  out  a 
writ  of  attachment,  which  was  levied  upon  the 
laod  embraced  in  the  trust  deed  to  William  L. 
Patterson.  Judgment  was  recovered  in  that  suit 
for  $14,000,but  to  the  enforcement  of  the  at- 
tachment the  trust  deed  to  Patterson  was  in  the 
way,  and,  in  order  that  the  attachment  might 
be  enforced  by  a  sale  of  the  land,  the  present 
suit  was  commenced  to  set  the  deed  aside. 

The  truth  of  the  redtal,  that  the  indebted- 
ness, to  secure  which  the  deed  was  executed, 
was  for  sums  realized  and  received  by  William 
Miller  from  the  sale  of  the  individual  property 
of  Mary  Miller,  is  assailed,  and  the  statement 
averred  to  be  false,  and  the  instrument  charged 
to  have  been  executed  to  defraud  the  plainttifs 
and  other  creditors  of  Miller. 

In  support  of  the  truth  of  the  recital,  several 
deeds  of  valuable  proper^  to  Mrs.  Miller,  exe- 
cuted and  deliverea  in  1865, 1866  and  1868  were 
r  AOA1  produced,  and  the  property  shown  to  have  been 
1 499  J  iJterwards  used  to  pay  the  debts  of  William 
Miller.  Thus,  on  the  0th  of  November,  1866, 
she  received  a  deed  from  one  Thomas  and  wife 
of  a  certain  tract  of  ground  in  Oatasauqua, 
Pennsylvania,  reciting  a  consideration  of 
18.060.  On  February  26,  1866,  she  received  a 
deed  from  Horn  and  wife  of  another  tract  of 
land  in  the  same  place,  for  4ie  alleged  consid- 
eration of  $1,200.  On  AprU  1,  1868,  she  ac- 
quired a  further  piece  of  proper^  in  that  place 
6y  deed  from  one  Koons  and  wife,  reciting  a 
eonaideration  of  $6,00a  These  three  deeds 
were  for  "her  only  proper  use  and  behoof." 

It  is  conceded  that  William  Miller,  the  bus- 
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band,  furnished  the  money  with  whieh  these 
several  tracts  were  purchased.  That  fact  does 
not  affect  the  valioity  of  the  deeds,  nor  the 
right  of  the  wife  to  hold  the  proper^  for  her 
own  use.  He  was  at  the  time  possessed  of  ample 
means,  beyond  any  claim  against  him.  Indeed^ 
it  does  not  appear  that  he  was  then  in  debt  at 
all,  and,  as  we  said  in  JaM$  v.  (Xiftan,  101  U. 
S.  226  [26:  908],  <«The  right  of  a  husband  to 
settle  a  pcnrtion  of  his  property  upon  his  wifeu 
and  thus  provide  against  the  vicissitudes  ol 
fortune,  wnen  this  can  be  done  without  impair^ 
ing  existing  claims  of  creditors,  is  indisputable. 
Its  exerdse  is  upheld  by  the  courts  as  tending 
not  on^  to  the  future  comfort  and  support  of 
the  wile,  but  also,  through  her,  to  the  support 
and  education  of  any  chudren  of  the  marriage. 
It  arises,  as  said  by  Okitf  JutUee  Marshall,  In 
SexUm  T.  Wheaitm,  as  a  consequence  of  that  ab- 
solute power  which  a  man  possesses  over  his 
own  property,  by  which  he  can  make  any  dis- 
position of  it  which  does  not  interfere  with 
the  existing  rights  of  others.**  21  U.  S.  8 
Wheat  220  [6: 008].  And  in  Mdore  r.  Bage, 
111  U.  S.  117  {28:  878],  we  said:  "It  is  no 
longer  a  disputed  question  that  a  husband  mar 
settle  a  portion  ox  his  property  upon  his  wife 
if  he  does  not  thereby  impair  the  claims  of  ex- 
isting  creditors,  and  the  setUement  is  not  in> 
t^ed  as  a  cover  to  future  schemes  of  fraud. 
The  settlement  may  be  made  either  by  the  pur^ 
chase  of  property  and  taking  a  deed  Uiereoi  in 
her  name,  or  by  its  transfer  to  trustees  for  her 
benefit." 

On  the  14th  of  February,  1870,  Mrs.  Miller 
also  received  a  deed  of  a  tract  of  land  in  Atchi- 
son County,  MisBouri,  from  Ramsay  and  wife, 
containing,  as  represented,  about  620  acres,  and 
called  the  Kamsay  farm.  The  consideration  of 
this  deed  is  stated  to  have  been  $11,000. 

In  this  case  it  appears  that  a  portion  of  the 
claim  of  the  plaintiffs,  amountmg  to  $7,168, 
was  due  when  the  deed  of  trust  was  executed, 
and  also  that  William  Miller  was  at  that  thne 
insolvent.  If,  therefore,  there  had  been  no 
other  consideration  for  the  deed  than  a  desire 
to  secure  for  his  wife  provision  against  the  ne- 
cessities of  the  future,  it  could  not  be  sus- 
tained. It  must  find  its  support  in  the  fact 
alleged  in  the  recital,  that  the  amount  secured 
was  a  sum  realized  from  the  sale  of  her  indi- 
vidual property,  and  used  by  him.  It  is  not 
mat^ai  whether  the  recital  be  accurate  in 
stating  that  the  sum  received  from  the  sale  of 
her  property  was  used  in  payment  of  the  real 
estate  covered  by  the  deed;  it  is  sufficient  if 
Miller  was  indebted  to  his  wife  in  the  amount 
mentioned.  That  the  property  in  Pennsyl- 
vania, deeds  of  which  arc  mentioned  above,  was 
used  for  his  benefit,  and  to  pay  or  secure  his 
debts,  is  sufflclentiy  established.  The  amount 
realized  therefrom,  as  we  read  the  evidence, 
was  greater  than  the  sum  named  in  the  trust 
deed  as  due  to  her.  That  deed  for  her  security 
stands,  therefore,  upon  full  consideration.  Had 
it  been  given  to  a  third  party  for  a  like  debt  it 
would  not  be  open  to  question  that  it  would 
have  been  unassailable.  The  result  is  not 
changed  because  the  wife  is  the  person  to  whom 
tlie  debt  is  due  and  not  another.  While  trans- 
actions by  way  of  purchase  or  security  between 
husband  and  wife  should  be  carefully  scruti- 
nized, when  they  are  shown  to  have  been  upon 
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full  oondderatkm  fipoai  one  to  the  other,  or 
when  TOluotury^  that  tiie  hnflband  was  at  the 
time  free  from  deht  and  poeBessed  of  ample 
means,  the  same  protection  should  be  afforded 
to  them  as  to  like  transactiona  between  third 
parties. 

In  reaching  this  condnsion  we  do  not  treat 
the  Hamsay  farm  in  Missonri  as  having  become 
the  separate  property  of  Mrs.  Miller  Isy  the 
oonverance  bdng  taken  in  her  indiTidual  name; 
and  therefore  have  no  occasion  to  consider 
whether,  under  the  decisions  of  the  fi&upreme 
Cknut  of  that  State,  it  could  be  protected  from 
the  creditors  of  her  husband. 

This  conclusion,  with  reference  to  the  deed 
of  trust,  renders  it  unnecess^  to  consider  the 
[501]  numerous  transactioivi  of  William  Miller  in 
the  purchase  and  sale  of  propoly,  and  in  his 
deahngs  with  his  creditors.  They  are  not  al- 
ways as  susceptible  of  explanation  as  would 
be  desirable.  It  is  enough,  however,  that  they 
do  not  welg^  down  the  considerations  we  have 
mentioned. 

The  decree  Ui^glrmsd, 

bueoopj.   Test: 

James  H.  HoK0mie7«  Clerk,  Bop.  Oonrt.  U.S. 

,-  WILLIAM  BABKES,  Trastee,  Appi., 

1*1  •. 

OHIOAOO,    MILWAUEEB     AND    ST. 
PAUL  RAILWAY  COMPANY. 

<Bee  &  a  B^portei^  ed.  l-EL) 

Bailroad^--Ml  to  fofMfee  mortgage  offihelM 

Orosee  and  Milwaukee  BaHroad  Chmpanit^ 

former  foredoeure   bondholden,  bound  Iw— 

eetoppeh-'deeree  upon  erediton^  tm^-^indtth 

Uonqf. 

"L  Upon  a  bUl  to  foreclose  tibemortffage  executed 
by  the  lA  Crose  and  Milwaukee  Raflroiul  Company, 
June  2L 1806.  It  is  held: 

a.  Thatthe  holdeit  of  thebondssecured  by  said 
mortffaffe  oon^  ented  in  law  to  the  forecioaure  of 
I^bruarj  11, 1869.  made  by  the  Trustee  under  the 
WIsooDUi  Act  of  Vobrua>78|  1800,  and  are  bound 
thereby; 

2».  That  the  Mttwankee  and  MlnncMta  Railroad 
Company,  orvantsed  to  take  the  title  of  the  prop- 
erty for  Che  benefit  of  the  bondholderB,  upon  said 
foreclosure,  repreiented  the  mortgmffe  end  the 
holders  of  the  bonds  secured  thereby  tai  the  suits 
to  enforce  prior  liens  to  which  it  was  a  party; 

c  That  the  Trustee  and  the  bondholders  are 
bound  by  the  decrees  in  said  suita; 

d.  That  the  sUenoe  of  the  holders  of  the  bonds, 
tmresanted  by  the  oomplainanta,  and  which  were 
not  surrendered  upon  the  orsaniiation  of  the 
Minnesota  Company,  durinf  all  the  time  said 
company  was  actinc  in  their  behalf,  is  equivalent 
to  actual  coDsent  to  the  sale  under  which  the 
company  acquired  the  richt  to  Tcpresent  their  inc 
terests  in  the  litiir«tion  with  prior  Uenholders; 

e.  That  the  decree  hi  a  certain  suit  by  Judgment 
ereditorsof  the  LaCrosw  Company  to  sot  aside 
the .  mortgage  in  question  and  the  foreclosure 
thereunder,  although  broader  in  its  terms,  must 
be-  held  CO  mean  only  that  the  foreclosure  was 
voidable  as  to  such  creditors; 

/.  That  said  decree  did  not  dissolve  the  Minne- 
sota Company;  and  that  said  company  stUl  owned 
the  property,  subject  only  to  the  inferior  liens  of 
the  creditors  whose  rights  had  been  established. 
2.  Bvery  decree  in  a  suit  in  eauity  must  be  con- 
sidered in  connection  with  the  pieadlngs;  and  if  its 
hmfruage  is  broader  than  is  required,  it  willbelim- 
tteaby  construction  so  that  its  effect  shall  be  such, 
and  such  only,  as  is  needed  for  the  purposes  of  the 
)  that  has  oeen  made  and  the  issues  that  have 
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APPEAL  from  tbeCfacidt  Court  of  tbeUnited 
States  for  the  Eastern  District  of  Wlscon- 
sin.    JMrmedm 

The  histoiy  and  facts  of  the  ease  appear  in 
the  opinion  of  the  couii. 

Ifeeen,  FraneiBFellowes,  and  WlUlmas 
Bamaa*  for  appellant 
I£r.  John  W«  Gary,  for  appeDee: 

Mr.  (7A^f«A<sMMWnlt^  delivered  the  opin-  r^i 
ion  of  the  court:  *■   -' 

ThisiB  a  salt  by  William  Barnes  to  foit^cloae 
a  mortgage  made  to  him,  as  Trostee,  by  the  La 
Crosse  and  MUwaukee  Railroad  Company^ 
hereinafter  designated  aa  the  La  Croese  Com- 
pany. The  record  shows  that  this  company 
was  incorporated  by  the  Ledslature  of  Wiscon- 
sin on  the  11th  of  Apiil,1858,  to  boild  and  oper- 
atea  railroad  in  that  State  between  La  Crciaae* 
on  the  Mississippi  River,  and  lOlwankee,  on 
Lake  Michigan,  a  distance  of  about  SOOmileai 
The  road  was  originally  regarded  by  the  com- 
pany and  treated  as  consistiiiff  of  two  divisiona 
-—one,  called  the  Easteni  Drvidon,  eztendins 
from  Milwaukee  to  Portage  City,  adislanoe  <n 
96  miles;  and  flie  other,  called  the  Weateni 
Division,  extending  from  La  Crosse  to  Portagn 
City,  adistanceof  106  miles. 

The  Eastern  Division  was  incombered  by 
three  mortgages,  as  follows:  1,  the  P^mer 
mortgage,  so  called,  to  secure  an  issue  of  bonds 
to  the  amoant  of  $922,000;  2,  a  mortgage  to 
Greene  C.  Bronson  and  James  T.  Soutter,  to 
secore  bonds  to  the  amount  of  $1,000,000;  and 
8,  a  mortgage  to  the  City  of  SQlwankee,  to 
secure  about  $81^000.  The  Western  Division 
was  likewise  incnmbered:  !#  hy  a  mortgage  to 
Greene  C.  Bronson,  James  T.  Scatter  and 
Shepherd  F.  Enapp,  known  aa  the  land  sranl 
mortgage,  to  secure  bonds  to  the  amount  oii$4,- 
000,(WO;  and  2,  by  a  mortgage  fto  Albert  Hd- 
fenateiD,  to  secoie  bonds  for  $200,000. 

Judgments  had  also  been  rendered  acainal  [S] 
the  company  prior  to  June  21, 1858,  as  fouowa; 

1.  One  in  favor  of  Selah  Chamberlain,  in  the 
Circuit  Court  of  the  United  States  of  the  Die- 
trictof  Wisconshi,on  the  second  of  October,1867. 
for  $699,080.72;  (2)  another  in  the  same  oooit» 
on  the  7th  of  October,  1867,  in  favor  of  New- 
comb  Cleveland  for  $111,727.81;  (B)  another  in 
the  Circuit  Court  of  Milwaukee  County,  intho 
spring  of  1858,  in  favor  of  Sebra  Howard  for 
fl25,Wb;  and  (4)  another  in  the  last  named  court 
in  favor  of  the  Mercantile  Bank,  of  Hartford, 
Conn.,  on  the  12th  of  June,  1868,  for  $25,000. 

On  the  first  of  June,  1868,  the  company,  be- 
ing embarrassed  by  a  large  floating  debi,  and 
by  its  obligations  to  persons  who  hadmoitnged 
their  farms  to  aid  in  building  its  load,  deSBr- 
mined  to  issue  other  bonds  to  the  amount  of 
$2,000,000,  and  secure  them  1^  another  mort- 
ffage  on  its  entire  line  of  road  betwesn  Ln 
Croese  and  Milwaukee,  aubiect  to  the  prior 
mortgage  incumbrances.  Accordinriy,  the 
mortgage  now  in  suit  was  executed  to  William 
Barnes,  Trustee,  on  the  21st  of  June,  1858,  to 
secure  such  an  issue.  It  covered  "All  thepro|K 
erty,  real  and  personal,  of  said  railroad  com- 
pany to  be  acquired  hereafter,  as  well  aa  that 
which  has  been  already  acquired,  together  with 
all  the  rights,  liberties,  privileges  and  fran* 
chises  of  said  railroad  company  in  respect  to 
aaid  raiboad  from  Milwaukee  to  La  <>osae,* 
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except  its  land  grant,  but  subject  to  all  the  prior 
moitgi^ea  above  referred  to.  Afterwards,  on 
the  lith  of  August,  1858»  a  mortgage  supple- 
mental to  this  was  executed  by  way  of  further 
assurance.  The  mortgages  thus  executed  con- 
tained a  provision  that  if  there  should  be  default 
in  the  payment  of  interest  for  the  space  of 
fifteen  davs  the  principal  should  become  due 
and  the  Trustee,  on  the  requ^t  of  the  holders 
of  bonds  to  (he  amount  of  $100,000/ should 
advertise  and  sell  the  mortgaged  property. 

Aiterwards  the  following  judgments  were 
recovered  against  the  company;  namely,  1,  one 
in  favor  of  Edwin  C.  Litchfield,  in  the  District 
Court  of  the  United  States  for  the  District  of 
[4]  Wisconsin,  October  5,  1858,  for  $^,858.51 ;  2, 
another  in  the  same  court,  April  5,  1859,  in 
favor  of  Nathaniel  S.  Bouton  for  $7,987.87;  8, 
another  in  favor  of  Philip  8.  Justice  and  others, 
in  the  Circuit  Court  of  the  County  of  Milwau- 
kee, for  $2,085.88;  and  4,  another  in  the  last 
named  court,  in  favor  of  E.  Bradford  Green- 
leaf,  September  10,  1858,  for  $840.86. 

At  the  time  when  the  mortgage  to  Barnes 
was  executed,  the  Revised  Statutes  of  Wiscon- 
sin, section  88,  chapter  79,  provided  that,  in 
case  of  any  sale  of  a  railroad  "  On  or  by  virt- 
ue of  any  trust  deed,  or  on  any  foreclosure  of 
any  mortgage  thereupon,  the  party  or  parties 
acquiring  the  title  under  any  such  sale,  and 
their  associates,  successors,  and  assigns^  shall 
have  and  acquire  thereby,  and  shall  exercise 
and  enjoy  thereafter  all  and  the  same  rights, 
privileges,  grants,  franchises,  immunities,  and 
advantoges  in  and  by  said  mortgage  or  trust 
deed  enumerated  and  conveyed  widen  belonged 
to  and  were  enjoyed  by  the  company/'  so  far 
as  they  relate  to  the  property  bought,  in  all 
respects  the  same  as  "such  company  might  or 
could  have  done  therefor  had  no  such  sale  or  pur- 
chase taken  place;  such  purchaser  or  purchasers, 
their  associates,  successors,  and  a8signs,may  pro- 
ceed to  organize  anew  and  elect  directors,  dis- 
tribute and  dispose  of  stock,  take  the  same  or 
another  name,  and  may  conduct  their  business 
generally  under  and  in  the  manner  provided  in 
uie  charter  of  such  railroad  company,  with 
such  variations  in  manner  and  form  of  organ- 
ization as  their  altered  circumstances  and  bet- 
ter convenience  may  seem  to  r^uire." 

Afterwards,  on  the  8th  of  February,  1859, 
an  Act  supplementary  to  chapter  79  of  the  Re- 
vised Statutes  was  passed,  by  which  it  was 
provided  that  in  case  of  any  sale  of  a  railroad 
in  the  State  under  a  deed  of  trust,  or  on  a  fore- 
closure, if  no  one  bid  an  amount  equal  to  75 
per  cent  of  the  mortgage  debt,  the  trustee  might 
bid  that  amoimt  or  more,  in  his  discretion,  to 
the  full  amount  of  the  debt  and  interest  due, 
if  competition  should  make  it  necessary;  and 
that  the  estate  so  acquired  by  the  trustee  should 
"be  held  in  trust  for  the  holders  of  the  out- 
standing bonds  or  obligations  in  the  same  man- 
ner as  if  they  had  become  the  purchasers,  in 
{)roportion  to  the  amount  of  such  bonds  or  ob- 
igations  severally  held  by  them."  Laws  of 
Wis.  1859.  chap.  10,  p.  18. 
^1  On  the  11th  of  the  same  month  of  Febru- 

ary holders  of  the  bonds  secured  by  the  mort- 
gage in  favor  of  Bamea,  to  the  amount  of 
more  than  $100,000,  presented  to  him  their 
request  in  writing  that  he  proceed  to  sell  under 
hifl  trust,  and  that  he  purchase  the  property  at 
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the  sale  for  the  bondholders  at  the  price  of  75 
per  cent  of  the  outstanding  bonds  and  past  due 
mterest,  and  more  if  necessary,  not  exceeding 
the  full  amount  of  the  debt,  principal  and  in- 
terest. Accordingly  he  advertised  the  property 
for  sale  pursuant  to  the  provisions  of  his  mort- 
gage, and  on  the  21st  of  May,  1859,  bought 
it  under  the  authority  of  the  Act  of  February 
8,  1859,  and  the  request  which  had  been  made, 
at  the  price  of  $1,598,888.83,  for  the  benefit  of 
the  bondholders.  Two  days  afterwards  he 
unit^  with  certain  persons  representing  them- 
selves to  be  the  owners  of  bonds  to  the  amount 
of  $1,802,850  in  the  organization  of  the  Mil- 
waukee and  Minnesota  Company,  hereafter 
called  the  Minnesota  Company^  under  section 
88,  chapter  79,  of  the  Revised  Statutes,  to  own 
and  operate  the  railroad,  and  by  the  same  in- 
strument he  transferred  his  purchase  to  the 
company.  The  capital  stock  was  fixed  at 
$2,500,000,  and  the  articles  of  organization  con- 
tained the  following  provisions  in  reference 
thereto: 

''Article  lY.  The  stockholders  of  the  said 
Milwaukee  and  Minnesota  Railroad  Company 
are  the  holders  of  the  said  bonds,  secured  by 
the  said  mortgages  or  trust  deeds,f  or  whose  ben- 
efit the  said  sale  and  purchase  was  made  by  the 
said  William  Barnes,  and  such  other  persons  as 
shall  hereafter  associate  themselves  with  them 
by  subscription  to  the  said  capital  stock  or  other 
proper  means. 

''Each  holder  of  the  said  bonds^upon  surren- 
dering his  bonds  to  the  proper  officer  of  the  said 
Milwaukee  and  Minnesota  Railroad  Company, 
shall  be  entitled  to  receive  a  certificate  of  stock 
in  the  compaav  hereby  organized  of  an  equal 
amount  with  the  principal  of  the  bonds  so  sur- 
rendered by  him,  subject,  nevertheless,  to  the 
payment  in  money  of  the  pro  rata  share  of  the 
costs,  charges,  and  expenses  of  the  said  sale  ro-> 
and  of  the  organization,  and  of  carrying  the  ^  ^ 
same  into  effect,  being  the  proportion  (3  tiie 
whole  of  such  costs,  diarges,  and  expenses  as 
the  amount  of  stock  so  to  be  issued  wall  bear 
to  two  millions  of  dollars. 

"Article  Y.  The  payment  of  the  said  pro 
rata  share  of  such  costs,  charges,  and  exx)enBes 
is  hereby  declared  to  be  a  charge  and  lien  upon 
the  stbcK  to  which  each  holder  of  the  said  bonds 
is  entitled.  And  the  board  of  directors  of  the 
said  Milwaukee  and  Minnesota  Railroad  Com- 
pany shall  have  power  to  declare  the  right  to 
such  stock  forfeited  by  the  nonpayment  of  such 
pro  rata  share  of  such  costs,  charges  and  ex- 
penses, in  such  manner  as  the  said  board  of  di- 
rectors shall  determine-." 

On  the  5th  of  December,  1859,  a  bill  was  filed 
in  the  District  Court  of  the  United  States,  for 
the  District  of  Wisconsin,  bv  Bronson  and 
others,  trustees,  against  the  La  Crosse  Com- 
pany, the  Minnesota  Company,  Helfenstein, 
trustee,  and  Cleveland  and  Chamberlain,  Judg- 
ment creditors,  to  foreclose  the  land  grant 
mortgage  on  the  Western  Division,  and  on  tha 
9th  of  &e  same  month  a  like  bill  was  filed  in 
the  same  court  against  the  same  parties  by 
Bronson  and  Soutter,  trustees,  to  foreclose  the 
mortgage  to  them  on  the  Eastern  Division. 
Under  the  bill  for  the  foreclosure  of  the  land 
grant  mortgage,  the  Western  Division  was  sold 
April  25,  18&,  to  purchasers  who  organized 
themselves,  pursuant  to  section  88,  chap.  79  of 
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the  Beviaed  Statutes,  into  •  oorpontlon  Inr  tiie 
aame  of  the  Milwaukee  and  St  Paul  RailwftT' 
Ck>DipaDy,  to  which  theproperty  so  puzchaaed 
was  duly  conTeyed.  Tnia  company  will  he 
hereafter  referred  to  as  the  St  Paul  Company. 
In  the  suit  for  the  foreclosure  of  the  mort- 
gage on  the  Eastern  Division  such  proceedings 
were  had»  that  a  receiYer  was  appointed,  who 
took  possession  of  the  mortgaged  property, 
under  an  order  of  the  court  and  caused  it  to 
to  be  operated  by  the  8t  Paul  Ck>mpany,  in 
connectton  with  the  Western  Division.  After 
wards,  on  the  18th  of  July,  1866,  it  was  ad- 
judged  in  this  suit  that  the  Minnesota  Compa- 
ny, upon  the  payment  of  the  amouut  ascer- 
tained to  be  due  on  the  Bronson  and  Soutter 
mortgage  for  interest,  be  permitted  to  redeem 
and  take  possession  of  the  £U»tem  Division  and 
the  rolling  stock  which  belonged  to  it  On  the 
28th  of  September,  1866,  a  decree  was  entered 
£7]         finding  due  upon  the  mortgage  $1,000,000  of 

Srindpal  and  |464,087.89  of  interest,  and  or- 
ering  a  sale  of  the  mortgaged  property  for  its 
payment,  but  saving  the  riffht  of  the  Minneso- 
ta Company  to  redeem  in  the  manner  specified 
in  the  order  of  July  18.  On  the  third  of  Janu- 
ary, 1866,  this  company  paid  into  the  registry 
of  the  court  the  amount  of  money  required  to 
make  the  redemption.  Thereupon  all  further 
proceedings  under  this  suit  for  foreclosure  were 
stopped,  and  on  the  20th  of  January,  1866,  the 
Eastern  Division  and  its  rolline  stock  were 
handed  over  by  the  receiver  to  the  possession 
of  the  ^nnesota  Company. 

On  the  18th  of  April,  1866,  Frederick  P. 
James,  claiming  to  be  the  assignee  of  the  judg- 
ment against  the  La  Crosse  Company  in  favor 
of  Newcomb  Cleveland  for  $111,727.71,  which 
had  been  recovered  prior  to  the  execution  of 
the  mortgage  to  Barnes,  commenced  a  suit  in 
equity  in  the  Circuit  Court  of  the  United  States 
for  the  District  of  Wisconsin  against  the  Min- 
nesota Company,  to  enforce  the  Uen  of  that 
judgment  on  the  Eastern  Division,  as  being 
superior  to  the  title  acquired  by  the  company 
through  the  sale  under  the  Barnes  mortgage. 
Such  proceedings  were  had  in  this  suit  that,  on 
the  llth  of  January,  1867,  a  decree  was  en- 
tered finding  due  to  James  on  this  judgment 
$98,801.61,  and  ordering  a  sale  of  the  Eastern 
Division  for  its  payment,  subject,  however,  to 
the  liens  of  the  mortgages  prior  to  that  of 
Barnes  and  to  the  lien  of  tlie  Chamberlain  judg- 
ment. Under  this  decree  the  property  was  sold 
and  conveyed  to  the  St  Paul  Company,  March 
2, 1867,  for  $100,920.94,  and  from  that  time 
that  company  has  been  in  possession,  claiming 
title  adversely  to  the  Minnesota  Company  and 
to  the  Barnes  mortgage. 

On  the  20th  of  April,  1868,  while  the  suit 
for  the  f oroclosuro  of  the  Bronson  and  Soutter 
mortgage  was  pending,  and  a  few  days  before 
the  sale  of  the  Western  Division  under  the  fore- 
closure of  the  land  grant  mortgage,  FredwidE 
P.  James  and  Abram  M.  Brewer,  clahning  to 
be  the  assignees  of  the  judgments  in  favor  of 
Edwin  C.  Litchfield  and  ^thaniel  S.  Bouton, 
against  the  La  Crosse  Company,  which  had 
been  recovered  after  the  execution  of  the  Barnes 
t^J  mortgage,  and  Philip  S.  Justice  and  others, 
and  E.  Bradford  Greenleaf,  also  judgment 
creditors,  brought  suit  in  the  Cireuit  Court  of 
the  United  States  against  the  La  Crosse  Com- 
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pany,  the  Mbmeeota  Company,  and  Salah 
Chamberlain,  to  set  aside  the  mortgage  to 
Barnes,  and  his  foreclosure  thereunder,  and  to 
have  the  property  sold  free  of  that  incumbranoa 
for  the  payment  of  their  ludnnenta.  In  that 
suita  decree  was  renderea  Jmy  0, 1868,  In  ao- 
ooidance  with  the  pnyer  of  the  bill,  save  only 
that  the  mortgage  was  adjudged  to  be  valid  to 
the  extent  of  tne  bonds  that  had  been  actuallT 
negotiated  by  the  company  to  bona  JIds  hokt 
era.  No  further  proceedings  have  been  had  la 
that  suit,  and  no  attempt  has  ever  been  made 
to  cany  the  decree  into  execution. 

Such  being  the  conceded  facts,  Baniea,  aa 
Trustee,  brought  this  suit  in  the  Cireuit  Court 
of  the  United  States  for  the  Eastern  District 
of  Wisoonshi,  on  the  6th  of  June,  1878,  against 
the  St^  Paul  Company,  which  had  dianged  ita 
name  to  that  of  the  Chicago,  MDwaukee  and 
St  Paul  Ballway  Company,  the  La  Crosse 
Company,  and  the  Minnesota  Company,  for 
the  f  oredosore  of  his  mortgage.  In  his  bill  he 
alleges,  as  to  the  first  foredoeure:  1,  that  it  had 
been  actually  adjudged,  in  the  suit  of  James 
and  others,  to  haye  been  fraudulent  and  null 
and  void,  and  that  the  St  Paul  Company  is 
estopped  from  asserting  to  the  contrary,  b^ 
cause  that  suit  was  brought  by  its  procurement 
and  was  in  fact  prosecuted  by  it  and  in  its  be- 
half,  although  in  Uie  names  of  James  and  hia 
associates;  and  2,  because  the  bondholdere  in- 
sist that  the  deeds  of  trust,  '*and  the  powers  in 
trust  conferred  thereby,  remain  unimpaired 
and  as  they  were  before  said  proceedings  for 
sale  were  had,  *  *  *  because  they  sav: 

"  1.  The  said  estate  was  a  trust,  and  a  trust 
can  never  be  terminated  without  the  consent  of 
the  eegluii  gus  tniH  except  by  its  due  execution. 

"8.  Because  the  powers  of  sale  granted  by 
said  deeds  to  your  orator  are  powers  in  trust, 
and,  not  having  been  executed  in  conform!^ 
with  the  requirements  of  the  deeds  bv  wluch 
thev  were  granted,  remain  unexecuted. 

''8.  Because  the  said  Act,  chapter  79,  beine 
repugnant  to  the  Constitution  of  the  United 
States,  no  proper  and  local  execution  of  said 
powers  could  be  made  unaer  its  authority. 

*'  4.  Because  the  terms  and  condition^  pre- 
scribed by  the  Act  were  not  complied  with,  and 
therefore,  even  if  the  Act  were  valid,  the  said 
powersstill  remain  powers  in  trust  unexecuted;" 
and  it  was  insisted  "  that  no  number  of  bond- 
holdera  less  than  the  whole  number  entitled  to 
the  estate  granted  to  your  orator  by  said  deeda 
of  trust  as  security  could,  under  section  S3  of 
the  statute  laws  of  Wisconsin  aforesaid,  le- 
gally organize  a  corporation  and  vest  in  it  the 
title  to  said  estate,  and  so  deprive  bondholdere 
not  consenting  thereto  of  their  security,  and 
that,  inasmuch  as  bondholders  to  a  large  amount 
did  not  consent  to  the  said  sale  and  organiza- 
tion, the  same  were  null  and  void." 

As  to  the  proceedings  in  the  suits  for  the  f ore> 
dosure  of  the  land  crant  mortgage,  and  for  the 
enforcement  of  the  uen  of  the  Cleveland  judg- 
ment  under  which  the  St.  Paul  Company  ac- 
quired title,  the  material  averment,  in  the  view 
we  take  of  the  case,  ia  that  "  the  said  Minne- 
sota Company,  so  called,  had  no  title  to  said 
estate,  called  the  third  mortgage,  conveyed  to 
him  (Barnes)  by  said  deeds  of  trust,  which  oould 
be  barred  by  said  decree  of  foreclosure  of  aaid 
land  grant  mortgage,  or  by  aald  decree  of  foio- 
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aHoBare,  In  the  name  of  said  James,  upon  the 
•aid  GleTeland  Judgment;  and  that,  your  orator 
retalnfaig  hb  title  to  said  estate,  and  not  being 
«  party  to  said  foreclosure  sales,  the  said  estate 
has  ever  lemahied,  and  now  remains,  in  him, 
for  the  benefit  of  said  eestuUque  trust,  said  de- 
crees and  said  pretenses  of  the  said  defendants 
notwithstanding.'' 

To  this  bill  ike  St  Pftul  Company  filed  a 
plea,  setting  up  the  original  foreclosure,  "with 
the  knowledsn,  consent,  and  approval,  and  at 
the  request  oi  Uie  bondholders^  ^s  purchase 
at  the  sale  by  Barnes  in  trust  for  the  bondhold- 
ers, hi  accordance  with  the  provisions  of  the 
Act  of  February  8, 1859;  the  organization  of 
fbe  Minnesota  Company  for  the  purposes  and 
with  the  powers  above  stated;  and  the  transfer 
of  the  property  thereto.  The  plea  then  pro- 
ceeds as  foDows: 

*'  That  thereupon  said  bondholders  surren- 
dered their  bonds  to  said  corporation  to  be  can- 
celed, and  the  same  were  so  canceled,  and  the 
said  corporation  thereupon  issued  to  said  sev- 
eral bondholders  in  exchange  for  their  said 
bonds  the  corporate  stock  of  said  Milwaukee 
and  Minnesota  Railroad  Company  to  an  amount 
equal  to  the  principal  of  said  bonds  so  surren- 
dered in  pursuance  of  sAid  articles  of  organiza- 
tion, and  which  said  stock  was  so  received  by 
said  bondholders  in  full  satisfaction  and  pay- 
ment of  their  said  bonds,  and  that  all  of  the 
bonds  issued  by  said  La  Crosse  and  Milwaukee 
Railroad  Company  under  said  mortga^  or 
trust  deeds  were  then,  at  the  organization  of 
said  Milwaukee  and  Minnesota  Railroad  Com- 
pany, or  subsequently  thereto,  so  surrendered  to 
said  corporation  to  be  canceled,  and  were  cancel- 
ed, and  stock  of  said  company  issued  therefor. 

"  That  by  the  proceedings  aforesaid  the  said 
mortgages  or  trust  deeds  so  as  aforesaid  given 
to  said  William  Barnes  were  foreclosed  and  the 
right  of  redemption  theretofore  existing  in  the 
said  La  Crosse  and  Milwaukee  Railroad  Com- 
pany to  redeem  said  propertv  from  the  lien  of 
said  mortgagees  or  trust  deeds  was  thereby 
barred  and  foreclosed,  and  the  said  mortgage 
interest,  so  as  aforesaid  conveyed  by  said  mort- 
gagee or  trust  deeds  to  said  William  Barnes, 
became  an  absolute  estate  in  fee  simple  to  all  of 
the  property  covered  by  said  mortgages  or  trust 
deeds  in  the  said  Milwaukee  and  Minnesota 
Railroad  Company,  subject  to  the  prior  liens 
thereon,  and  that  thereby  the  trust  relation  to 
said  property  created  by  said  mortgages  or  trust 
deeds  between  the  said  William  Barnes  and  the 
holders  of  the  bonds  issued  under  said  mort- 
gages or  trust  deeds  ended,  and  that  no  trust 
relation  in  respect  to  said  property  now  exists, 
4>r  has  existed  since  the  fihng  of  said  articles  of 
oreanizatioiL  between  said  William  Barnes  and 
•aid  bondholders." 

It  is  then  alleged  that  the  Minnesota  Com- 
pany was  made  a  party  to  the  several  suits  un- 
der which  the  St.  Paul  Company  claims  title; 
that  it  appeared  therefai  and  "  was  recognized 
and  treated  as  the  owner  of  the  equity  of  re- 
demption of  said  property  by  virtue  of  the  afore- 
said proceedings;^'  and  that,  "By  means  of  the 
proceedings  aforesaid,  (he  said  William  Barnes 
ceased  to  have  any  rin^ht,  title,  or  interest  as 
Trustee  as  aforesaid  in,  to,  or  upon  or  under 
the  said  allesed  mortgages  or  trust  deeds,  and 
his  said  bondholders  ceaused  to  have  any  right, 
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title,  or  interest  in,  to,  or  upon  the  premises  de- 
scribed therein  and  purporting  to  be  affected 
thereby,  and  at  the  time  of  filing  said  bill  of 
complaint  the  said  William  Barnes  had  no  right, 
title,  estate,  Hen,  claim,  demand  or  eauity  of 
redemption,  as  Trustee  or  otherwise,  of,  in,  to, 
or  upon  the  premises  described  in  the  said  mort- 
gages or  trust  deeds." 

This  plea  was  set  down  for  argument  and 
sustainea  by  the  court;  whereupon  a  replication 
was  filed  and  proofs  taken.  After  hearing,  an 
interlocutory  aecree  was  entered  April  21. 1883, 
flndinff  that  $1,010,400  of  the  bonds  had  been 
actually  exchanged  for  stock  in  the  Minnesota 
Company;  that  |603,000  had  either  been  can- 
celed by  the  company  before  their  issue,  or  had 
been  surrendered  by  their  owners  for  cancella- 
tion, and  had  actually  been  canceled,  after  be- 
ing issued;  and  that  $37,400,  belonging  to  the 
St.  Paul  Company,  were  then  in  court,  and  for 
which  no  claim  was  made  under  the  trust.  The 
total  amount  thus  accounted  for  was  $1,740,880; 
and  as  to  these,  it  was  adjudged  that  they  con- 
stituted no  valid  claim  against  the  La  Crosse 
Company  under  the  mortgage,  and  that  so  far 
as  they  were  concerned,  the  plea  of  the  St  Paul 
Company  was  sustained,  and  Barnes  was  en- 
titled to  no  relief.  As  to  the  remaining  $269,200 
of  bonds  provided  for  in  the  mortgage,  a  refer- 
ence was  made  to  a  master  to  inquire  and  report 
what,  if  any,  were  justly  due  and  in  equity  en- 
titled to  payment  out  of  the  mortgage  security. 
Under  tms  reference  the  master  took  testimony 
and  reported  in  favor  of  the  following  persons 
and  for  the  following  amounts: 

1.  Matthew  H.  Robinson,  one  bond, 
$100,  on  which  was  due  for  princi- 
pal and  interest $417  66 

2.  Frederick  Van  Wyck,  assignee  of 
William  H.  Sisson,2  bonds,|l,000, 
on  which  was  due  for  principal 

and  interest 4,175  60 

8.  A.  S.  Bright  and  A.  C.  Gunnison, 
22  bonds,  $10,900,  on  which  was 
due  for  principal  and  interest 46,612  95 

4.  Andrew  J.  Riker,  8  bonds,  $800, 
on  which  was  due  for  principal 

and  interest 8,840  40 

5.  August  F.  Sudfiohn,  4  bonds, 
$800,  on  which  was  due  for  prin- 
cipal and  interest 8,340  40 

6.  M.  M.  Comstock,  2  bonds,  $200, 
on  which  was  due  for  principal 
and  interest 

7.  Maiy  Christie  Emmons,  2  bonds, 
$200,  on  which  was  due  for  prin- 
cipal and  interest 

8.  Keid  &  Smith,  19  bonds,  $6,400, 
on  which  was  due  for  principal 

and  interest 26,728  20 

9.  J.  H.  Tesch,  11  bonds,  $1,100,  on 
which  was  due  for  principal  and 
hiterest 4,698  05 

In  all,  bonds  $21,600-due.... $89,773  85 

To  this  report  exceptions  were  filed,  which 
the  court,  after  hearing,  "being  of  opimon  that 
said  claims  do  not  constitute  under  the  mort- 
gages •  *  *  a  valid  lien  upon  the  property," 
sustained  and  dismissed  the  bilL  From  a  de- 
cree to  that  effect  this  appeal  was  taken. 

The  ultimate  question  for  determination  is 
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whether  Barnes,  the  Tmstec,  and  the  hondhold- 
era  secuied  by  the  mortffage  to  him,  are  boand 
bj  the  decrees  in  the  suits  for  the  enforoement 
of  the  prior  liens;  namely,  the  land  grant  mort- 
mge,  and  the  CleTeland  Judgment,  to  which  the 
Minnesota  Company  was  a  party.  That  de- 
pends on  the  legal  effect  of  what  was  done  by 
Barnes  in  1850,  for  the  purpose  of  foreclosing 
his  mortgage  and  oiganizing  the  Minnesota 
Company  to  take  the  property,  under  his  pur- 
chase at  that  sale,  in  trust  for  thebondholaera. 
It  is  now  alleged  that  this  was  all  null  and  void: 
1,  because  it  has  been  so  adjudged  in  the  suit 
brought  by  James  and  others;  and  2,  because 
the  Act  of  February  8,  1869,  under  which 
Barnes  acted  in  buying  at  his  own  sale  and  or^ 
ffanizing  the  company,  was  unconstitutional  in 
Its  apphcation  to  his  mortgage,  which  was  exe- 
cuted before  its  passage,  and  the  bonds  secured 
thereby.  The  claim  is  that  a  purchase  by  Barnes 
himself  at  his  own  sale,  witnout  the  payment 
of  Ids  bid  in  money,  could  not  operate  as  a  f  ore- 
[13]  closure  of  the  mortgage,  except  with  the  consent 
of  all  the  bondholders,  which  was  never  given. 

The  sufflciencvof  the  first  of  these  objections 
is  to  be  determuied  by  the  averments  in  the 
bill,  taken  in  connection  with  the  exhibits  to 
which  they  relate.  As  to  the  second,  the  St. 
Paul  Company  pleads  in  substance  that  Barnes, 
in  foreclosing  his  mortgage  and  in  organizing 
the  Minnesota  Company  after  his  purchase, 
acted  **  with  the  knowledge,  consent,  and  ap- 
proval, and  at  the  request  of  the  bondholders." 

1.  As  to  the  decree  in  the  suit  of  James  and 
others.  The  copy  of  the  bill  in  that  suit,  which 
is  one  of  the  exhibits  in  this  case,  shows  that  it 
was  filed  by  certain  Judgment  creditors  of  the 
La  Crosse  Company  to  collect  their  Judgments. 
It  is  a  creditor's  bill,  pure  and  simple,  brpueht 
by  James  and  bis  associates, "  on  tfieir  own  be- 
half, and  in  behalf  of  all  the  creditors  of  the 
La  Crosse  and  Milwaukee  Railroad  Company, 
who  have  or  claim  a  lien  upon  the  railroad 
of  said  company,"  and  ^'who  shall  come  in 
and  seek  relief  by  and  contribute  to  the  ex- 
penses of  this  suit,"  to  obtain  a  sale  of  "  all 
of  the  property,  real  and  personal,  fran- 
chises and  privileges  of  the  La  Crosse  and  Mil- 
waukee Railroad  Company,  or  which  was  theirs 
at  the  time  of  said  sale  oy  Barnes,  May  21, 
1860,"  "  subject  to  the  prior  claims  "  described 
in  the  mortgage  to  Barnes,  "  and  that  the  pro- 
ceeds of  said  sale  be  brought  into  court,  to  be 
divided  according  to  the  legal  priorities  of  your 
orators  and  the  other  claimants  thereto.*'  It 
alleges,  in  substance,  that  the  mortgage  to 
Bames'was  executed  "  for  the  purpose  ana  with 
the  design  of  bringing  about  a  speedy  sale  of 
said  rood  and  its  f  rancnises,  and  cutting  off  the 
stockholders  in  said  company,  and  to  hinder,  de- 
lay and  defraud  the  creditors  of  the  said  La 
Crosse  *  *  *  Company,  and  passing  the  proper- 

S  in  or  to  the  road  and  its  franchises  to  some  of 
e  directors  of  said  company  and  their  friends." 
The  La  Crosse  Company,  although  nominally 
a  party  to  the  suit,  aid  not  appear  and  did  not 
ask  relief,  and  there  is  no  pretense  that  the  com- 
r^^i  plainants  either  did  or  could  prosecute  the 
suit  in  behalf  of  the  stockholders.  If,  as  is  al- 
leged, the  8t  Paul  Company  was  the  promoter 
as  wdl  as  the  real  prosecutor  of  the  suit,  it  is 
bound  only  to  the  extent  it  would  be  if  it  had 
been  actually  the  complainant.    The  most  that 
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can  be  claimed  in  this  behalf  ia  that  it  stands  in 
the  place  of  the  complainants  named  in  the  bill, 
and  is  boimd  as  th^  are  bound;  no  more,  no 
less. 

The  decree— which,  with  the  opinion  of  Mr, 
Jti9tiee  Nelson  announcing  the  Judgment  of 
this  court in/amM  v.  B.  B,  Oo.  78X1. 8. 6  Wall 
768  [18: 886],  is  one  uf  the  exhibits  In  this  case 
— adjudffes  that  the  mortgage  to  Barnes  was 
eood  ana  valid  "  As  a  security  for  the  bonds 
issued  under  it  in  the  hands  of  bona  fids  hold- 
ers for  value,  without  notice,"  which,  it  waa 
found,  did  not  exceed  $200,000;  that  the  fore- 
closure and  sale  be  "  set  aside,  vacated  and  an- 
nulled," and  the  Minnesota  Company  be  "  per- 
petually restrained  ana  enjoinea  from  setting 
up  any  rifj^t  or  title  under  it^"  because  it  was 
niade  in  pursuance  of  a  notice  daiming  that 
12,000,000  of  bonds  had  been  issued,  and  thera 
was  default  in  the  payment  of  $70,000  of  in- 
terest when  less  than  $200,000  had  ever  been 
n^otiated  to  bona  fide  hoklers,  and  the  fore- 
closure proceeding  was  in  other  respects  irregu- 
lar and  fraudulent;  and  that  all  the  right,  tiUe» 
interest,  and  claim  which  the  La  Crosse  Com- 
pany had  in  the  railroad  from  Milwaukee  to  Por- 
tage City  be  sold  to  pay  the  Judgments  in  favor 
of  the  complainants,  ''^unless  prior  to  such  sale 
the  defendants  pay  to  said  complainants  "  the 
amounts  due  thereon. 

Every  decree  in  a  suit  in  equity  must  be  con- 
sidered in  connection  with  the  pleadings,  and, 
if  its  hmguage  is  broader  than  is  required,  it 
will  be  limited  by  construction  so  that  its  ef- 
fect shall  be  such,  and  such  only,  as  is  needed 
for  the  purposes  of  the  case  that  has  been  made 
and  the  issues  that  have  been  decided.  Qra- 
ham  y.RB.Ch.  70  U:  8. 8  Wall.  704  [18:247]. 
Here  the  suit  was  by  and  for  creditors  to  set 
aside  the  mortgage  to  Barnes  and  the  f orecloa- 
ure  thereunder,  because  made  and  had  to  hin- 
der and  delay  them  in  the  collection  of  their 
debts.  The  decree,  therefore,  although  broad- 
er in  its  terms,  must  be  held  to  mean  no  more 
than  that  the  foreclosure  was  void  as  to  these 
creditors,  whose  claims  were  inferior  in  right  to 
that  of  the  mortgage,  and  that  the  Minnesota 
Company  was  restndned  and  enjoined  from  as- 
serting title  as  against  them;  and  also  that,  if 
they  undertook  to  sell  their  proper^  to  pay 
their  Judgments,  the  mortgage  to  Barnes  should 
stand  only  as  security  for  such  bonds  as  had 
been  actually  negotiated  by  the  La  Crosse  Com- 
pany to  bona  fide  holders. 

Such  also  was  the  Judgment  of  tUs  court  In 
RRCd.y,  SouUer,  80  U.  8. 18  WalL  617  [20: 
648],  which  was  a  suit  brought  by  the  Minne- 
sota Company,  June  4, 1809.  to  recover  back 
the  money  it  had  paid  to  redeem  the  mortgage 
to  Bronson  and  Boutter  on  the  Eastern  Divis- 
ion, for  the  reason  that  the  foreclosure  of  the 
mortgage  to  Barnes  was  fraudulent  and  it  had 
been  sosdjudged  in  the  James  suit  Inannoun<y 
ing  the  opinion  of  the  court,  Mr.  JutUee  Brad- 
ley said,  p.  628  [646]:  "Who  are  the  complain- 
ants? Are  they  not  the  very  bondholder^,  self 
incorporated  into  a  body  politic,  who,  through 
their  trustee  and  agent,  effected  a  sale  which  was 
declared  fraudulent  and  void  as  against  eredit- 
ors,  and  made  the  purchase  which  has  been  set 
aside  for  that  cause?  *  •  *  But  the  complain- 
ants are  wrong  in  asserting  that  the  property 
wasnot  theirs.    It  waathein.    Their  purdiaae 
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was  declared  void  only  as  against  the  creditors 
of  the  La  Crosse  and  HilwaniEee  Railroad  Com- 
pany. In  other  words,  it  was  only  voidable, 
not  absolutely  void.  By  satisfying  these  cred- 
itors they  could  have  kept  the  proper,  and  thed^ 
title  would  have  been  good,  as  against  all  the 
world.  The  property  was  theirs;  but,  by  rea- 
son of  the  fraudulent  sale,  was  sublect  to  the 
incumbranoe  of  the  debts  of  the  La  Crosse 
Company.  This  was  the  \eg8Li  effect  of  the  de- 
cree dedaringtheirtitleTOia.  Therefore,  they 
were,  in  fact,  iMiylng  off  an  incumbranoe  on 
their  property  when  they  paid  into  court  the 
money  which  they  are  now  seeking  to  recover 
back.*.  ^^ 

This  bdng  the  extent  of  the  li^  effect  of 
the  James  decree,  it  follows  that,  ifthe  proceed- 
ings by  Barnes  in  1869  for  the  foreclosure  of 
his  mortgage  were  sufficient  in  form,  the  Min- 
nesota Company  represented  that  mortgage,  and 
the  holders  of  the  bonds  secured  thereby,  hi  the 
suits  to  which  it  was  a  party  brought  to  enforce 
the  prior  liens  under  which  the  ^  Paul  Com- 
pany claims  title,  and  that  both  Barnes,  the 
Trustee,  and  the  bondholders  are  bound  by  the 
decrees  therein.  The  La  Crosse  Company  has 
never  disputed  the  title  of  the  Minnesota  Com- 
pany, and  the  prior  lienholders  recognized  it 
as  good  when  they  proceeded  a^nst  the  com- 
pany to  enforce  their  respective  rights.  The 
property  has  been  lost,  not  because  the  fore- 
closure was  invalid,  but  because  it  was  all 
needed  to  satisfy  liens  which  were  prior  in  riffht 
to  that  of  the  Barnes  mortgage,  under  wmch 
alone  the  company  claims  titte.  When  the  cred- 
itors in  the  James  suit  undertake  to  carry  thdr 
decree  into  execution  it  will  be  time  enough  to 
consider  how  far  they  are  bound  by  the  decrees  in 
the  suits  for  the  enforcement  of  the  prior  liens 
which  were  all  obtained  and  executed  poidmg 
their  litigation  with  the  company.  We  are 
now  deauuff  only  with  Barnes  ana  the  bond- 
holders claiming  under  him. 

2.  As  to  the  plea.  The  bill  in  effect  con- 
cedes, as  is  necessarily  true,  that  if  all  the  bond- 
holders consented  to  a  foredosure  under  the 
Act  of  February  8, 1859,  the  purchase  of  the 
property  by  the  Trustee  for  their  benefit,  and 
the  transfer  of  title  by  him  to  the  Minnesota 
Company  as  their  representative,  would  be 
good,  even  though  without  such  consent  it 
miffht  be  bad.  Tne  plea  alleges  such  a  consent, 
and  also  an  actual  exchange  of  all  the  bonds 
for  stock  in  the  company.  The  material  aues- 
tion  thus  presented  is  whether  the  bondholders 
consented  to  what  was  done  by  the  Trustee  in 
thefar  behalf.  If  they  did,  it  matters  not  that 
some  have  omitted  to  surrender  their  bonds  for 
cancellation,  and  take  certificates  of  stock  in 
exchange.  If  they  assented  to  what  was  done 
they  became  in  law  purchasers  at  the  foreclos- 
ure sale,  and,  as  such,  stockholders  in  the  com- 
pany which  was  organized  under  the  statute  in 
their  behalf  to  take  the  prope^  from  their 
Trustee,  and  that,  too,  without  any  formal  sur- 
render of  their  bonds.  Thehr  stock  was  bound 
for  the  payment  in  money  of  their  respective 
pro  rata  shares  of  the  costs,  charges,  and  ex- 
penses of  the  sale,  and  of  the  organization  of  the 
company  and  of  carrying  the  same  into  effect 
If  they  wanted  certificates  of  stock,  they  were 
required  to  surrender  their  bonds  and  pay  what 
was  due  from  them  on  this  account,  but  as 
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bondholders,  purchasing  through  their  Trustee, 
they  became,  by  the  express  terms  of  the  arti- 
cles of  organization,  stockholders  in  the  new 
Corporation,  with  alien  on  their  shares  for  their 
proportion  of  the  expenses,  etc.  The  averment 
m  the  plea  of  an  actual  surrender  of  bonds  for 
cancellation,  and  an  issue  of  stock  in  exchange 
therefor,  presents  an  immaterial  issue.  The 
voluntary  exchange  of  bonds  for  stock  would 
show  a  positive  assent  to  the  foreclosure,  but  a 
failure  to  do  so  would  not  necessarily  imply 
dissent 

The  exact  issue  to  be  tried,  therefore,  is 
whether  the  necessary  consent  was  actually 
given.  The  enabliuff  statute  was  approved 
February  8, 1859,  and  on  the  11th  of  uie  same 
month,  only  three  days  afterwards,  the  requi- 
site amount  of  bondholders  presented  their  re- 
quest to  Barnes  that  he  proceed  to  foreclose  the 
mortgage  and  buy  the  property  for  the  bond- 
holders under  the  authority  thus  conferred  on 
him  for  that  purpose.  In  accordance  with  this 
request,  he  advertised  the  sale,  and  made  the 
purchase  May  21, 1859.  Two  days  afterwards 
he  organized  the  company,  under  *the  statute, 
to  take  the  title  from  fum  as  trustee  for  those 
in  whose  behalf  he  bought.  From  that  time 
forward,  during  all  the  protracted  litigation 
which  ensued,  tnis  company  claimed  to  own 
the  property,  subject  only  to  the  incumbrance 
of  prior  liens,  and  neither  Barnes  nor  any  bond- 
holder, so  far  as  this  record  discloses,  ever  as- 
serted the  contrary  until  after  the  James  suit 
was  decided,  when  the  St.  Paul  Company  was 
in  possession  under  its  purchases  upon  decrees 
for  the  enforcement  of  the  prior  liens  in  suits 
to  which  the  company  was  a  party.  During 
all  this  time  the  Minnesota  Company  was  act- 
ive in  asserting  its  title,  and  its  htigation  with 
the  prior  incumbrancers  was  constant  and  ener- 
getic, as  the  records  of  this  court  show  in  Brar^ 
ionY.  La  Orom  R.  R  Ch.dS  U.  8. 1  Wall.  405 
[17:  6ig;  8.  O.  69  U.  8. 2  Wall.  288  [17:  735]; 
R  R.  Oo.  y.  Soutter,  Id.  440, 510  [17:  880, 900]; 
Oraham  v.  R  R,  Co.  [«tfpra];  R.  R  Oo.  y. 
BouUer,  72  U.  8.  5  Wall.  660  [18:  6781;  R  R. 
Oo.  y.  OhambeHain.  78  U.  S.  6  Wall.  748  [18: 
859];  R.R.O0.T.  Jomss,  Id.  750  [18:  854]; 
JarM$  Y.R.RO0.  Id.  762  [18:  885.] 

The  amount  of  bonds  authorized  by  the 
mortgage  was  $2,000,000.  The  proof  is  abun- 
dant Siat  of  this  amount  $1,010,400  were  actual- 
ly converted  into  stock,  and  that  $780,400  had 
dther  been  surrendered  for  cancellation  be- 
cause they  had  never  been  issued,  or  because 
the  holders  made  no  daim  against  the  La 
Crosse  Company  on  thefar  account  The  find- 
ings of  the  court  below  show  the  particulars  as 
to  the  whole  of  these  two  amounts,  and  we  are 
entirely  satisfied  with  the  correctness  of  the 
conclusions  there  reached.  Some  of  the  hold- 
ers claUn  that  they  were  persuaded  against  their 
own  judgment,  and,  perhaps,  against  their  will, 
to  make  the  exchange,  but  still  their  bonds 
were  actually  surrenc&red  and  certificates  of 
stock  taken  in  exchange  therefor.  They  kept 
silent  during  all  the  time  the  litigation  with  the 
Minnesota  Company  was  going  on,  and  uttered 
no  complaints  until  after  the  James  suit  was  de- 
cided against  their  interest  then  represented  by 
that  company. 

There  remained,  however,  at  the  time  of  the 
rendition  of  the  interlocutory  decree  below, 
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$259,200  of  bonds  unaooount«d  for;  and  a  refer- 
ence waB  made  to  a  master  to  receive  claims 
therefor,  and  to  take  testimony  and  report  there- 
on. Under  this  reference  bonds  to  the  amount 
of  $21,500  were  presented  to  and  allowed  by 
the  master.  None  of  these  bonds  bad  been 
actually  surrendered  to  the  company  and  ex- 
changed for  stock;  but  aftor  a  careful  examina- 


tion of  the  testimony  we  have  no  hesitation  in 
deciding  that,  at  the  time  of  the  foreclosure, 
they  were  held  and  owned  by  parties  who  in 
law  consented  thereto,  and  that  the  present 
holders  took  them  with  full  notice  of  that  fact 

Of  the  amount  allowed  by  the  master. 
Bright  and  Gunnison  alone  represent  $17,800, 
although  Reid  &  Smith  hay«%  a  daim  on  $6,400 
thereof  for  money  advanced.  Both  Bright  and 
Gunnison  were  officers  in  the  Minnesota  Com- 
pany, and  at  times  venr  active  in  the  manage- 
ment of  its  affairs.  Of  the  bonds  which  thev 
represent,  $7,500  were  owned  by  William  II. 
Cramer  at  the  time  of  the  foreclosure,  and  he 
signed  the  request  to  Barnes  that  he  sell  the 
property  and  buy  it  for  the  bondholders  under 
the  statute.  These  bonds  were  bought  by 
Bright  and  Gunnison,  or  some  person  whom 
they  represent,  after  this  suit  was  begun, 
Cramer  receiving  for  them  $900.  The  rest  of 
the  bonds  whidi  they  present  were  undoubt- 
edly owned  by  them  while  they  were  acting  as 
officers  of  the  company,  and  as  such  defencung 
the  suits  for  the  enioicement  of  the  prior  liens, 
if  not  at  the  time  of  the  original  foredosura  by 
Barnes. 

Buelflohn,  who  presento  a  daim  for  t800, 
actually  owned  his  bonds  at  the  time  of  the 
foredoeure,  and  signed  the  request  that  was 
presented  to  Barnes.  Robertson,  who  cUims 
$100,  was  a  deik  hi  the  office  of  Barnes  when 
the  bonds  were  issued,  during  the  foredosure, 
and  for  many  years  afterwards.  He  lecdved 
his  bond  for  semoes  in  connection  with  this 
business.  Maiy  Christie  Emmons  claims  $200 
for  bonds  she  got  from  her  father,  one  of  the 
original  oi^ganizers  of  the  company,  and  named 
in  tiie  artides  of  organization  as  one  of  the  di- 
rectors, a  position  whidi  he  occupied  for  sev- 
eral years  afterwards.  Maria  M.  Comstock's 
daim  is  for  bonds  she  got  from  her  father,  Le- 
ander  Comstock,  who  held  them  at  the  time  of 
the  foreclosure,  and  who  then  did  and  ever 
since  has  resided  in  Milwaukee,  and  presuma- 
bly had  knowledge  of  what  was  beinff  done. 
Frederick  Van  Wyck,  who  claims  $1,000,  Is  a 
son-in-hiw  of  Bright;  and  the  bonds  he  presents 
were  bought  by  him  at  the  suggestion  of  his 
father-in-law  from  William  H.  Sisson  for  a 
snuUl  sum,  after  they  had  been  filed  as  a  daim 
by  Sisson  himsdl  Siason  was  a  lawyer  In 
Chicaffo,  but  whether  he  owned  the  bonds  or 
held  them  for  others  does  not  appear.  Andrew 
J.  Riker,  who  daims  $800,  was  a  broker  in 
New  York  at  the  time  of  the  foreclosure  and 
before  and  after.  He  owned  the  bonds  he  now 
presents  at  that  time,  and  must  have  been  fa^ 
miliar  then  with  all  that  occurred,  for  he  held 
land  grant  bonds  also,  and  says  that  after  the 
foreclosure  of  that  mortgage  he  laid  them  aside 
as  of  no  value,  because  he  "thought  the  thing 
was  all  dosed  up."  John  H.  Tesch,  who  chiims 
$1,100,  held  his  bonds  st  the  time  of  the  fore- 
closure. He  resided  then  and  since  in  Milwau- 
kee, and  was  familiar  in  a  genial  way  with  all 
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that  was  done.  He  knew  of  the  Barnes  f ore> 
closure,  thouffh  he  sa^s:  "I  did  not  know  thai 
my  bonds  haa  anythmg  to  do  with  H;  I  did 
not  follow  that  up.  It  was  a  common  report 
mentioned  in  tiie  newspapers,  butdidnot  know 
it  concerned  me."  But  before  that  he  had  VtOi 
been  informed  by  his  counsel  that  they  were 
good  for  nothing  and  would  not  be  paid. 

Under  these  drcumstanoes  we  cannot  do 
otherwise  than  dedde  that  the  silence  of  the 
holders  of  these  few  bonds,  during  all  the  time 
the  Minnesota  Company  was  acting  in  their  be- 
half,  is  ecj^uivalent  to  actual  consent  to  the  sale 
under  which  the  company  got  the  right  to  rep- 
resent their  interests  in  the  litigation  with  the 
prior  lienholders.  They  are  the  only  persons* 
so  far  as  the  record  discloses,  who  did  not 
actually  surrender  their  bonds  and  take  certifi- 
cates 01  stock  therefor:  and  it  is  now  too  late 
for  them  to  say  that  what  theu-  Trustee  did  in 
tbeh*  behalf  was  without  authority.  There  can- 
not be  a  doubt  that  ihey  knew  of  Uie  f  oredoRurs 
atornearthetimeittookphice.  Ifthepurchase 
was  not  made  for  their  benefit  under  the  Act  of 
1879,  the  Trustee  was  accountable  to  them  in 
money  for  theirproportion  of  what  he  bid  for 
the  property.  For  this  they  never  applied,  and 
it  must,  therefore,  be  assumed  that  he  bought 
for  their  account,  as  well  as  that  of  the  other 
bondholders^  and  that  they  assented  thereto. 

It  follows  that  the  plea  has  been  sustained 
bv  the  evidence,  and  this  necessarily  disposes 
or  all  the  other  questions  in  the  case.  The 
sale  by  Barnes  to  uie  company  under  the  fore- 
doeure devested  him  of  title  and  of  bis  right 
to  bring  suit  in  behalf  of  bondholders.  The 
decree  in  the  James  suit  did  not  dissolve  the 
Minnesota  Company.  It  simply  established  the 
right  of  the  Judgment  creditors  who  brought 
that  suit  to  redeem  the  Barnes  moitoage,  by 
paying  the  amount  due  for  bonds  that  had  been 
actuaUy  negotiated  by  the  La  Crosse  Company 
to  b(ma  fids  holders,  and  to  have  the  mort^iged 
property  sold  subject  to  such  a  lien.  The  com- 
pany stul  continued  in  existenoe  and  still  owned 
the  property  that  had  been  bought,  subject  only 
to  the  inferior  liens  of  the  creditors  whoee 
rights  had  been  established. 

xCeither  can  Barnes  now  take  advantage  of 
the  alleged  frauds  or  irr^olarities  in  the  fore- 
closures of  the  prior  liens.  He  not  only  has  no 
titie  under  which  he  could  proceed  for  that 
purpose,  but  all  such  questions  were  settied 
and  finally  disposed  of  In  the  decrees  to  which  [S^l 
the  Minnesota  Company  was  a  party. 

So,  also,  of  the  daim  which  was  made  be- 
fore the  master  to  recover  back  the  money  paid 
to  redeem  the  Bronson  and  Soutter  mort^gei 
That  money  was  paid  by  the  Minneaota  Com- 
pany, and  that  company  alone  can  sue  for  ita 
recovery.  Such  a  suit  was  once  brought  and 
a  decree  rendered  against  the  company. 

The  decree  qf  the  (kremit  CouHdienieaing  ike 
biU  woe  right,  and  it  U  eeneequenUy  affirmed^ 
Ohrueoopv.   Test: 

James  H.  McKanney,  Clerk,  Sup.  Oouzt»  U.  iL 
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1561  ]  GHIOAGO,  BURLINGTON  AND  KANSAS 
CITY  RAILROAD  COMPANY.  Piff,  in 
JSrr., 

9. 

8TATB  OF  MISSOURI,  «9  f^  Johr  F. 
QvwwBY,  Collector  of  Reyenoe  of  Putvam 
County. 

(Bm  8.  GL  Reporter^  ed.  fi61-07Bu) 

C&fuiUiUianal  law — railroad$  immunityfram 
UuMiiondoei  not  pan  ufon  a  mle  under  Mis- 
mwri  Act  af  lS70~^M$gation  if  ooniraet^ 
impaimmt  nf. 

L  The  illflsoiirl  Act  of  March  M,  l»^  BubJeotB  to 
■tate  taxation  any  railroad  In  that  itate,  or  guoh 
part  thereof  as  is  located  therein,  if  a  railroad  cor- 
poration of  another  State  purohnnos,  losses,  or 
makes  arranffements  for  opeiatinar  it. 

2.  The  absolute  sale  by  the  St  Joseph  and  Iowa 
Bailroad  Company  of  its  road,  with  its  property, 
riffhts,  privileges  and  franchises,  under  the  author- 
ity of  the  Act  of  1870,  passed  them  to  its  grantee, 
the  Burlington  and  Southwestern  Railway  Com- 

einy,  subject  to  the  condition  that  its  road,  in 
IsBOuri,  so  sold,  should  thereafter  be  subject  to 
ts!±ation,  notwithstanding  the  immuniter  from 
taxation  contained  in  the  charter  of  186f  of  said 
former  company. 

8.  The  Act  of  1890  does  not  Impair  the  obligation 
of  any  contract,  which  the  St.  Joseph  and  Iowa 
Bailroad  Company  had,  by  its  charter,  with  the 
Stato  of  MisBOurl,  touching  the  right  of  said  com- 
pany to  sell  its  road. 

[No.  1844.] 
BianniUedApra4,JlS87,  Decided  MaigfS,  1887. 

F  ERROR  to  the  Supreme  Court  of  the  State 
of  Missouri.    On  petitioii  for  reheuring. 
Denied,  * 

The  histoiy  and  facts  of  the  case  soiBciently 
appear  in  the  opinion  of  the  court  See  the 
opmionof  this  court  at  the  former  hearing^ofUs, 

Memre,  I^  T.  Hatlleld  and  A*  W.  H«l- 
Una,  for  plaintiff  In  enor. 

Meetm.  B.  O.  Boone.  AUf-Oen.  for  MU- 
eouri,  and  S«  P.  Hugion*  for  defendant  in 
error. 

15691        ^^'  JuUiee  Hfcrlan  deUvered  the  opinion  of 

*-        -*     fhe  court: 

The  opinion  heretofore  delivered  in  this  case 
li reported  in  180U.  8. 5(l9ranls,  782].  We  are 
now  asked  by  the  plaintiff  in  error  to  gnuit  a 
rehearing;  chiefly,  upon  the  ground  that  this 
court  assumed  that  the  only  question  neces- 
iaiy  tobe  determined  was  as  to  "The  liability 
to  taxation,  in  Missouri,  for  stato  and  county 
purpoees,  of  what  was  formerly  known  as  the 
Central  North  Missouri  Branch  of  the  St  Jo- 
i^h  and  Iowa  Railroad,  more  recently  named 
the  Unneus  Branch  of  the  Burlington  and 
Southwestern  Railway  Company,  and  now 
owned  Ijy  the  Chicago,  BurUugton  and  Kansas 
City  Railroad  Company,  a  corporation  organ- 
izea  under  the  laws  of  Missouri."  The  proper- 
ty, upon  which  the  assessment  in  question  was 
made,  is  described  in  the  pleadings  in  foch  gen- 
eral terms  that  it  is  impossible  to  ascertain  how 
much  of  it  belonss  to  what  is  called  the  lin- 
neus  Branch,  and  bow  much  to  what  is  de- 
scribed in  the  petition  for  rehearing  as  the 
*'main  Une"  of  the  company. 

The  Supreme  Court  of  Missouri,  as  appears 
from  ite  optnion  in  the  lecovd,  after  retening 
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to  the  purchase  made  in  1871  by  the  Burling- 
ton and  Southwestern  Railway  Company,  an 
Iowa  corporation,  of  the  mam  line  ana  the 
property,  rights,  Drivileges,  and  franchises  of 
the  St  Joseph  and  Iowa  Railroad  Company, 
mid:  "  Afterwards,  and  in  1872,  the  directors  [670] 
of  the  Burlington  Company,  acting  by  the  di- 
rection of  the  stockholders  of  the  branch  road, 
then  called  the  linneus  Branch,  placed  upon 
the  branch  road  a  mortgage  to  secure  certain 
bonds.  The  main  line  had  been  preyiously 
mortgaged.  The  defendant  purchased  the 
branch  road  through  a  foreclosure  sale  had 
upon  the  mortgage  thereon.  The  taxes  in  suit 
were  assessed  upon  this  branch  road  property." 
Again;  "If,  as  we  have  seen,  the  Burlington 
Company  does  not  acquire  the  immuDity  m>m 
taxation,  it  is  difficult  to  see  how  any  branch 
built  by  it  could  take  on  the  exemption." 

Assmning,  from  the  language  of  the  court 
below,  that  the  only  texes  in  suit  were  those 
assessed  upon  the  branch  road  property,  we 
restricted  our  dedrion  to  the  single  question  as 
to  the  liability  to  taxation  of  branch  roads  es- 
toblisbed  under  the  Act  of  March  21,  1868, 
entitled  "An  Act  to  Aid  in  the  Building  of 
Branch  Roads  in  the  State  of  Missouri;"  hold- 
ing that  roads  constructed  under  that  statute 
came,  so  far  as  taxation  was  concerned,  undep 
the  operation  of  the  clause  of  the  Missouri  Con- 
stitution of  1866,  which  declares  that  "No  prop- 
erty, real  or  personal,  shall  be  exempt  from 
taxation,  except  such  as  may  be  used  exclusiye- 
ly  for  public  schools,  and  such  as  may  belong 
to  the  United  States,  to  the  State,  to  counties, 
or  to  municipal  corporations." 

It  is  now  daimed— and  we  understand  the 
Attorney-General  of  Missouri,  in  effect,  to  con- 
cede—that the  taxes  in  question  were  in  fact 
laid,  not  only  upon  the  iJnneus  Branch  lying 
in  Putnam  County,  but  upon  that  part  of  the 
defendant's  "main  line"  which  extends  from 
Unionyille,  in  the  same  county,  to  the  boundary 
line  between  Missouri  and  Iowa.  We  are, 
therefore,  asked  to  determine  whether  or  not 
the  last  described  part  of  the  defendant's  road 
is  not  exempt  from  taxation  for  state  and  coun- 
ty purposes.  To  this  request  we  yield,  not 
only  because  it  is  now,  in  effect,  conceded  that 
that  question  is  covered  by  the  pleadings,  but 
because  of  the  suggestion  that  other  cases  are 
pending  in  the  courte  of  the  State  which,  by 
stipulation  of  the  parties,  are  to  abide  the  de- 
termination of  the  one  now  before  us. 

This  claim  of  immunity  from  taxation.  In  re-  r  jt  t  n 
spect  to  the  road  between  Unionyille  and  the  i^^^  J 
Iowa  line.  Is  upon  these  grounds:  1,  that  by 
the  charter  of  the  St  Joseph  and  Iowa  Rail- 
road Company,  granted  in  1867,  it  is  provided 
that  "The  stock  of  said  company  shall  be  ex- 
empt from  all  state  and  county  taxes;"*  2,  that 
sudi  exemption,  in  law,  extends  to  the  proper- 
ty of  that  corporation,  as  represented  by  its 
stock;  8,  that  the  defendant,  a  corporation  of 
AiftOuri,  and  the  successor  of  the  Burlington 
and  Southwestern  Railway  Company,  is  enti- 

*Aotof  Jan.  88, 1857,  inoorporatlnir  the  St  Jo.  and 
Iowa  B.  R.  Oo.  Mo.  SesL  Laws.  1866^^.  107.  •%  Act 
of  Feb.  le.  1847,  inoorporatlDflr  the  Hanmbal  and 
8 1  Jo.  R.  B.  Oa  Mo.  Acts  of  IMT,  p.  168,  •  7 ;  Act  of 
1887,  inoorporatinf  the  Louisiana  and  Columbia  R. 
R.  Co.,  Mo.  Aots  of  1887,i>. MO.f  84;  8tate.eK  reL 
St  Jo.  and  Iowa  R.  R.  Co.  v.  SuDlvan  Oo.  il  Mo. 
888;  Cooper  v.  Sullivan  Co.  86  Mo.  618. 
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Ued  tothe  benefit  of  the  exemption  granted  to 
the  St.  Joseph  and  Iowa  Railroad  Company  by 
its  charter  of  1867. 

Conceding,  for  this  case,  that  the  exemption 
from  taxation  of  the  stock  of  the  St  Joseph 
and  Iowa  Railroad  Company  necessarily  em- 
braced the  property  of  the  corporation,  tlie 
question  still  remains,  whether  that  immunity 
passed  to  the  Burlington  and  Southwestern 
Railway  Company  br  its  imrchase  in  1871. 
The  determination  of  that  question  depends 
upon  the  construction  and  effect  to  be  given  to 
the  second  section  of  an  Act  of  the  General  As- 
sembly of  Missouri  approved  Maroh  34, 1870. 
That  section  became  section  57  of  article  2, 
chapter  87,  of  Winer's  Statutes  of  Missouri  of 
1872,  and  is  as  follows: 

"Any  railroad  company  heretofore  incorpo- 
rated or  hereafterorganizedin  punuanceof  law, 
may,  at  any  time,  by  means  of  subscription  to 
the  capital  stock  of  any  other  railroad  company, 
or  otherwise,  aid  such  company  in  the  con- 
struction of  its  railroad,  witlun  or  without  the 
State,  for  the  purpose  of  forming  a  connection 
of  the  last  mentioned  road  with  the  road  owned 
by  the  company  furnishing  such  aid;  or  anv 
such  railroad  company,  which  may  have  built 
its  road  to  the  boundary  line  of  the  State,  may 
extend  into  the  adjoining  State,  and  for  that 
purpose  may  build,  or  buy,  or  lease  a  railroad 
[572]  m  such  adjoining  State,  and  operate  the  same, 
and  may  own  such  real  estate  ami  other  prop- 
erty in  such  adjoining  State  as  may  be  conven- 
ient in  operating  sviSh  road;  or  any  railroad 
company  organized  in  pursuance  of  the  laws  of 
this  or  any  other  State,  or  of  the  United  States, 
Viay  lease  or  purohase  all  or  any  part  of  a  rail- 
road, with  all  its  privileges,  rights,  franchises, 
real  estate  and  other  property,  the  whole  or  a 
part  of  which  is  in  this  State,  and  constructed, 
owned,  or  leased  by  any  other  company,  if  the 
lines  of  the  said  road  or  roads  of  said  companies 
aro  continuous  or  connected  at  a  point  either 
within  or  without  the  State,  upon  such  terms 
as  may  be  agreed  upon  between  said  companies 
respectively;  or  any  railroad  company,  duly 
incorx)orated  and  existing  under  the  laws  of  an 
adjoinhig  State,  or  of  the  United  States,  may. 
extend,  construct,  maintain  and  operate  its  rail- 
road into  and  through  this  State,  Had  for  that 
purpose  Shan  possess  and  exerdse  all  the  rights, 

e>wers  and  privileges  conferred  by  the  general 
ws  of  this  State  upon  railroad  corporations 
organized  thereunder,  and  shall  be  subject  to 
all  the  duties,  liabilities,  and  provisions  of  the 
Uws  of  this  State  concerning  railroad  corpora* 
tions  as  fully  as  if  incorporated  in  this  State; 
Pn^rided,  That  no  such  aid  shall  be  furnished, 
nor  any  purchase,  lease,  subletting,  or  arrange- 
ments perfected,  ontU  a  meeting  of  the  sto&- 
holders  of  said  company  or  companies  of  this 
State,  party  or  parties  to  such  agreement, 
whereby  e  railroad  in  this  State  may  be  aided, 
purohased,  leased,  sublet,  or  affected  by  such 
arrangement,  shall  have  been  called  by  the 
directors  thereof,  at  such  time  and  place,  and 
in  such  manner,  as  they  sbaU  designate,  and  the 
holders  of  a  majori^  of  the  steels  Of  such  com- 
pany, in  person  or  by  proxy,  sh^l  have  assented 
thereto,  or  until  the  holders  of  a  majority  of 
the  stock  of  such  company  shall  have  assented 
thereto  in  writhig,  and  a  certificate  thereof, 
signed  by  the  president  and  secretary  of  said 
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company  or  companies,  shall  have  been  filed  in 
the  office  of  the  Secretary  of  State;  And  pro- 
vided,  further.  That  if  a  railroad  company  of 
another  State  shall  lease  a  raihoad,  the  whole 
or  a  part  of  which  is  in  this  State,  or  moke  ar- 
rangements for  operating  the  same  as  provided 
in  Has  Act,  or  shall  extend  its-railroad  into  this 
State,  or  through  this  State,  such  part  of  said 
railroad  as  is  within  this  State  shall  be  subject 
to  taxation,  and  shall  be  subject  to  all  r^;ula- 
tions  and  provisions  of  law  governing  railroads 
in  this  State,  and  a  corporation  in  this  State 
leasing  its  road  to  a  corx)oration  of  another  State 
shall  remain  liable  as  if  it  operated  the  road 
itself,  and  a  corporation  of  another  State,  being 
a  lessee  of  a  railroad  in  this  State,  shall  likewise 
be  held  liable  for  the  violation  of  any  of  the 
laws  of  this  State,  and  may  sue  and  be  sued,  in 
all  cases  and  for  the  same  causes,and  in  the  same 
manner  as  a  corporation  of  this  State  might  sue 
or  be  sued  if  operating  its  own  road;  but  a 
satisfaction  of  any  claim  or  judgment  by  either 
of  said  corporations  shall  discharge  the  other; 
and  a  corporation  of  another  State,  being  the 
lessee  as  aforesaid,  or  extending  its  ndlroad  as 
aforesaid,  into  or  through  this  State,  shall  estab- 
lish and  maintain  an  office  or  offices  in  this 
State,  at  some  point  or  points  on  the  line  of  the 
road  so  leased  or  constructed  and  operated,  at 
which  legal  process  and  notice  may  be  served 
as  upon  railroad  corporations  of  this  State." 

As  the  proposed  lines  of  the  Burlington  and 
Southwestern  Railway  Company  and  the  St. 
Joseph  and  Iowa  Railroad  Company  would, 
when  constructed,  make  a  connected  or  con- 
tinuous line  from  Burlington,  Iowa,  to  St. 
Joseph,  Missouri,  the  authority  of  the  former 
corporation,  under  the  Act  of  1870,  to  purchase 
or  lease  the  road  of  the  latter,  cannot  be 
doubted. 

But,  as  we  have  seen,  the  Act  expressly  de- 
clares that  if  a  railroad  corporation  of  another 
State  leases  a  railroad,  the  whole  or  part  of 
which  is  in  Missouri,  or  makes  arrangements  for 
operating  the  same  as  provided  in  that  Act,  such 

gart  of  that  railroad,  as  is  within  the  latter 
tate,  "shaU  be  subject  to  taxation."  Qreat 
stress  is  laid  by  counsd  on  the  fact  that,  while 
the  Act  ^authorizes  a  foreign  corporation  to 
"  lease  or  purchase"  a  railroad,  the  whole  or 
part  of  which  is  in  Missouri,  the  word  "pur- 
chase" is  not  used  in  the  proviso  relating  to 
taxation.  It  is  therefore  ar^ed  that,  while  the 
Legislature  intended  to  subject  to  taxation  rail- 
roads in  Missouri  which  were  teatsd,  after  the 
passage  of  the  Act  of  1870,  to  corporations  of 
other^tates,  it  did  not  intend  to  tax  railroads, 
in  that  State,  wUch  were  jmrcha$ad  outright  by 
corporations  of  other  States.  That  construc- 
tion of  the  Act  is  inadmissible.  If  supported 
by  the  mere  letter  of  the  statute,  it  is  inconsistent 
with  the  manifest  object  which  the  Legislati^ 
had  in  view;  namely,  to  subject  to  taxation 
railroad  property  in  Alissouri  which  passes  un- 
der the  control  of  a  corporation  of  another  State, 
whether  by  purchase  or  by  lease,  or  by  "ar- 
rangements for  operating  the  same,  as  provided" 
in  the  Act  of  1870.  The  Stale  had  the  right  to 
prescribe,  as  a  condition  upon  which  the  road, 
property,  f raimhises,  and  privileges  of  Uie  St. 
Joseph  and  Iowa  Railroad  Company  might  be 
placed,  by  any  of  those  modes,  under  the  con- 
trol of  a  railroad  corporation  of  another  State, 
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that  toch  property,  aftflr  being  so  transf ened, 
•hould  be  subject  to  ttxation.  Whether  racb 
a  condltioii  could  be  impoeed  upon  a  corpora- 
tion  havtur  the  iU;fat,  by  its  charter,  before  the 
Act  of  1870,  to  make  an  abeolutesok  of  its  road. 
priFil^gea,  and  franchises,  and  to  pass  to  the 
purchaser  whateyer  immunities  from  taxation 
It  then  enjoyed,  we  do  not  decide.  No  such 
question  is  now  presented. 

It  la,  howeyer,  claimed— such  we  think  Is  the 
effect  of  the  argument  in  behalf  of  the  com- 
nany— that  the  Bt  Joseph  and  Iowa  Railroad 
tk>mpany,  for  the  purpoee  of  enabling  it  "to 
construct,  equip,  and  operate  said  road,"  had 
the  power,  uy  its  charter,  as  amended  Koveni' 
ber  K.  1857,  "to  pledge  the  said  road,  rolling 
stock,  machinery,  depots,  and  any  other  prop- 
erty tbtgf  may  possess,  tpsether  with  the  fran- 
chisel  of  said  road,  for  the  liquidation  of  any 
Indeliiedness  said  railroad  company  may  incur 
In  the  construction  of  said  road/^  Mo.  Acts,18G7, 
p.  73  §  8.  This  power  to  pledge,  it  may  be 
Insisted,  could  not  legally  be  affected  or  modi- 
fled  by  the  Act  of  1870,  although  that  Act  took 
effect  before  any  mor^ge  was  put  upon  the 
main  line.  In  answer  to  such  sugsestlons,  it 
Is  sufllcient  to  say  that  the  restricted  power  of 
the  company  thus  to  pledge  its  property  and 
franchises  for  the  liquidauon  of  inoebtedneei 
Incurred  in  the  construction  of  its  road,  did  not 
authorize  it  to  make,  in  the  first  instance,  an 
absolute  sale  of  its  property,  riehts,  priyileges, 
and  firanchises,  to  a  corporation  of  another 
State.  The  power  to  make  the  absolute  dead 
of  1871  to  the  Burlington  and  Southwestern 
Ballway  Company  was  giyen  by  the  Act  of 
1876,  and  does  not  appear  to  have  existed  before 
that  time.  In  no  yfew  of  the  case,  therefore, 
were  the  conditions  prescribed  by  that  Act  In 
yiolation  of  any  right  possessed  by  the  St  Joseph 
and  Iowa  Railroad  Company  under  its  charter. 
If  that  corporation  elected  to  make  an  absolute 
sale  of  its  road,  with  its  property,  rights,  privi- 
leges, and  franchises,  under  the  author!^  giyen 
by  the  Act  of  1870,  they  passed  to  its  grantee, 
subject  to  the  contUUon  that  its  road,  in  Mis 
soun,  so  sold,  should  thereafter  be  subject  to 
taxation. 

Without  pursuing  the  subject  further,  we  are 
satisfled  with  the  construction  we  haye  hereto- 
fore  giyen  to  the  Act  of  1868.  And  we  are 
also  of  opinion  that  the  Act  of  1870,  as  In  this 
opinion  interpreted,  does  not  impair  the  obliga- 
tion of  any  contract,  which  the  St  Joseph  and 
Iowa  Railroad  Company  had,  by  its  diarter, 
with  the  State  of  Missouri 

T/ie  nHuaring  u  denied^  and  the  Judffmeni  qf 
affirmance,  heretofore  entered,  muet,  upon  the 
groundt  stated  in  thie  and  the  original  opinion, 
eland  ae  the  judgment  of  thie  court. 

Denied. 

Trueoopy.   Test: 

James  H.  MoKenney,  Clerk,  Sup.  Oourt  V.  8. 


[583]  SUN  MUTUAL  INSURANCE  COMPANY 

OP  NEW  ORLEANS,  bt  al..  Appte., 

e. 

THE  KOUNTZ  LINE,  The  H.  C.  YEAQER 

TRANSPORTATION  COMPANY,  bt  al. 

(See  S.  a  Reporter's  ed.  588-667.) 
Partnerehip^-'-when  ome  not  a  partner  may  he 
122  0.  8.  U.  S..  Book  80. 


charged  OM  emeh  edeetmUmte  emmed  kg  di§er» 
ant  eorporatione  under  cme  fnanagemen$^ 
Joint  Uabilitg  qf  ownere   pracUce, 

h  A  penon  vho  la  tiot  In  tmet  &  partaer,  who  hsa 
UQ  iHtereftt  tn  the  pulajerstilp  bualnaes,  mad  doea 
not  ihnre  In  ftn  prolts.  and  Is  sougfat  to  be  charged 
for  debt*  beoausA  of  baving  herd  himaelf  nut,  or 
pertnlttod  falmaelf  to  be  held  out,  aa  a  pArtr)er,  m^^ 
be  so  obarged  getiemUj  If  the  holding'  out  has  N^ 
BO  pnbllc  and  so  long  continued  b.s  to  Justify  the  in- 
f&rents^  u  matter  of  Hct,  that  otic  dealing  with 
the  partojenhlp  knew  tt  and  reUed  upon  Jt,  wlUi- 
out  direot  tCitimoDj  to  thatell^M^ 

£.  In  the  CSM  preaentedi  certain  tmnaportatLon 
companiEV.  eaoh  owning  a  Bteamboat,  placed  their 
boata^  or  permitted  them  to  be  placed,  before  the 
public  aa  Wlag  eiiKHgcd  tn  the  wnnn  trade,  and  as 
con?titutinff,  Fogettier,  the**!CounU  Line,*'  that 
being  the  name  of  anothet  corporatino  which  act- 
ed aa  agent  of  eald  owners  of  the  Ixtatai  fulJy  au- 
thorized to  reproeent  thsm^  and  each  of  them.  In 
respect  to  mattcra  connecitied  with  suoh  busineei. 
Dpon  a  libeHn  permnam,  tle<1.  by  certain  tnaur- 
anoe  Oompanles,  which  h&d  become  subrff^rat'efl  to 
the  rights  of  the  owners  of  mert-haodiue  loat  by 
the  s!riklQg  of  one  of  fiatd  boats,  to  charp^e  said 
companjpfl  Jointly  for  the  valuo  of  eald  merchan* 
disc,  it  ia  htid:  that  said  Conipiinlee  held  tbeinaelyei 
out  OR  unit€«1  io  a  Joint  enterprise,  under  tbe  name 
of  the  '*Kountz  Line,"  and  that  thtsf  are  iolntly 
liable  for  the  default  ornegbgeiaoe  of  thoae  placed 
in  charge  of  any  of  the  boata  of  tliat  llise. 

[No.  136.] 

^Arguad  Jatk  17,  IS,  18S7.    Decided  May  iS, 

18S7, 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Lonisiaua. 
See  4  Woodfl,  268.  Mev^raed,  but  petition  for 
rehfartTW  aU&wed  to  be  filed. 

The  history  and  facta  of  the  case  appear  tn 
the  opinion  of  the  court, 

Mestrt.  Jolm  A,  Ca^nipbeU  and  0.  B. 
Sa  7i9\im ,  for  appel  tan  ts. 

Messrs.  Hicl^rd  H.  Browne  and  CharUt, 
B.  Singleton f  for  appellees. 

Mr,  J,  B.  BeckteitK  of  oonniel  for  Inteiren^ 
Ing  libelants. 

Mr,  Justice  Hftrl&n  dettyered  the  opinion     [584] 

of  the  court: 

This  is  a  libel  in  admiralty  and  in  personam^ 
The  libelants  are  Insurance  Companies,  which 
issued  policies  covering  certain  produce  and 
merchandise  delivered  May  21,  ISiSO,  on  board 
the  stparaboat  Hen^  C*  Yeager,  at  St.  Louis, 
3Ii£souri,for  transportation  to  the  Cky  of  New 
Orloanfi  and  other  portJ  on  the  MEsaissippi  River; 
which  cargo  was  lost  by  the  sinking  of  the  bolt 
the  day  succeeding  its  Jepariure  from  t^t.  Louis. 
The  I  eager  was  unsea worthy,  both  at  the  com* 
men  cement  of  her  voyige  and  at  the  time  of 
Ihe  loss.  The  siukin^  and  the  loss  were  the 
direct  csonsequeuce  of  inch  unseaworthiness. 

The  libelants  having  puid  to  the  owoera  of 
the  cargo  the  damages  sListained  by  them  — - 
$31,720.10— and  liaviiig  been  subrogated  to  all 
the  rij^hts  and  claims  oi  the  lattei  (in  account  of 
such  loss,  brought  this  suit  agaii^nt  the  appel- 
lees  joibily  to  recover  the  amount  so  paid.  In 
the  district  court,  the  attachmen^^  sued  out  by 


*KOTB.— On  the  last  day  of  the  uwro.  May  fTth, 
upon  a  petition  Qle<)  by  William  J.  Kounts;,  prajinf 
that  the  case  be  retained  on  the  docket  and  ••- 
Bii^:x^^fi  for  aritiinaent  a^n  at  Bome  pr  p^v  day  0f 
the  nejtt  terra,  or  that  time  be  a11o*rod  him  E^  pi«- 
fierit  at  the  next  term  a  motion  for  a  rt^bearinjf  ta 
thceafle*the  f^ourt  or<1erecl  that  thft  ma  ad  ate  b* 
withheld  until  the  next  term,  and  irmnted  leave 
to  file  a  petition  for  retaearliijr. 
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the  libelanta  were  discharged,  and  the  libel  dia- 
missed.  In  the  drcnit  ooort,  it  was  adjudged 
that  there  was  no  Joint  liability  on  the  part  of 
the  respondents,  or  any  of  them,  and  that  liar 
bility  for  the  loss  of  the  cargo  was  alone  upon 
The  Yeager,  and  her  owner,  the  EL  0.  Teager 
Transportation  Company.  As  to  all  the  other 
respondents,  the  libel  was  dismissed.  Of  that 
decree  the  libelants  complain,  the  principal 
assignment  of  error  being  that  the  court  erred 
in  not  holding  the  respondents,  or  some  of 
them,  jointly  liable  for  the  loss  of  the  cargo. 

The  general  ground  upon  which  this  conten- 
tion is  placed  is  that  the  shipment  of  May  21, 
1880,  on  The  Henir  C.  Teager  was  a  part  of  the 
seneral  business  of  transportation  in  which  the 
H.  C.  Teager  Transportation  Company,  the  C. 
y.  Kountz  Transportation  Company,  the  E. 
P.  Kountz  Transportation  Company,  and  the 
M.  Moore  Transportation  Company,  were  joint- 
ly engaged  under  the  name  of  the  "Kountz 
Line,''  and,  consequently,  that  said  Companies 
were  jointly  liable  for  the  loss  and  damages  in 
[585]  question.  'The  decree  below  proceedoil  upon 
the  ground  that  said  Companies  were  not 
jointly  engaged  in  business,  and  that  the  loss 
must  be  borne  entirely  by  the  Company  own- 
ing The  Henry  C.  Teager.  OiUuruf  ln$,  Ob. 
y.  Kountz  Lifu,  4  Woods,  268. 

The  determination  of  the  question  of  joint 
liability  depends  upon  the  facts  set  out  in  tK« 
finding  by  the  (circuit  court  Those  facts— 
preserying,  in  our  statement  of  them,  substan- 
tially, the  language  of  the  court  below — are  as 
follows: 

In  June,  1872,  William  J.  Kountz,  John  W. 
King,  W.  W.  Atex,  and  Charles  Scudder,  or- 
ganisced,  under  the  laws  of  Missouri,  a  Cor- 
poration by  the  name  of  the  Kountz  Line,  of 
which  they  were  to  be,  and  did  become,  direct- 
ors for  the  first  year;  and  of  which  Kountz  was 
president,  and  King  general  agent  Its  cai^tal 
stock  was  fixed  at  |15,000,  diyided  into  shares 
of  $100  each.  The  declared  object  of  the  Cor- 
poration was  to  build  or  purchase,  use  or  em- 
ploy, one  or  more  wharf  boats  for  the  use  of 
steamboats  and  other  yessels  belonging  to  the 
stockholders  of  the  Company;  to  build,  pur- 
chase, or  charter  steamboats*,  towboats,  etc., 
for  transporting  freight  and  passengers  on  the 
Mississippi  Riyer  and  its  tributaries;  and  to  do 
a  general  riyer  busine«.  It  does  not  appear 
that  the  Kounts  Line  Corporation  ownea,  at 
the  time  of  the  shipment  on  The  Teager,  or  at 
any  time  during  the  year  1880,  any  steamboat 
or  other  water  craft,  except  a  wharfboat  at  St 
Louia. 

In  a  few  months  after  the  organization  of  that 
Corporation;  to  wit,  on  the  13th  of  Noyember, 
1872,  Kountz,  Kinf,  and  one  Sheble,  organized, 
under  the  laws  of  Missouri,  the  four  Transpor- 
tation Companies  aboye  named,  of  each  of 
which  Kountz  and  King  were  chosen  directors, 
and  King  treasurer  and  secretary.  Kountz, 
King,  and  Sheble,  Charles  H.  Seaman,  H.  K. 
Haslitt,  and  W.  P.  Braithwaite,  haying  inter- 
ests,  as  owners,  respectiydy,  in  the  steamboats 
Heniy  C.  Tea^,  Carrie  v.  Kountz,  Katie  P. 
Kountz,  and  Mollie  Moore,  transferred  the 
same,  by  bills  of  sale,  as  follows:  The  Henry 
C.  Teager,  to  the  H.  C.  Teager  Transportation 
[586]  Company; The  Carrie  V.  Kountz,  to  Uie  Carrie 
y .  KoontB  Transportation  Company;  The  Katie 


P.  Kountz,  to  the  K.  P.  Kountz  Transportation 
Company;  and  The  Mollie  Moore,  to  the  M. 
Moore  iSransportation  Company;  the  yendors 
reoeiying,  in  consideration  of  said  transfers, 
stock  in  the  respectiye  Transportation  Con^ 
panics. 

Of  the  stock  of  the  Kountz  Line  Corporation, 
on  the  ethday  of  July.  1874,  William  J.  KounU 
owned  two  shares;  King,  D.  C.  Brady,  Van 
Hook,  and  C.  H.  Seaman,  one  share  each;  the 
steamboats  John  F.  Tolle,  Henry  C.  Teager, 
Mollie  Moore,  and  Carrie  V.  Kountz,  86  shares 
each.  There  was  no  change  in  the  ownership 
of  such  stock  by  those  steamboats  up  to  the 
commencement  of  this  suit,  except  that  the 
shares  held  by  The  John  F.  ToUe  belonged  to 
the  steamboat  J.  B.  M.  Kehlor,  when,  on  Sep- 
tember 14,  1878,  the  latter  was  transferred  to 
the  M.  Moore  Transportation  Company.  W. 
J.  Kountz  neyer,  at  anytime,  owned  more  than 
two  shares  in  the  Kountz  Line  Corporation,  and 
was  a  stockholder  in  all  of  the  Transportation 
Companies. 

On  the  15tfa  of  Januuy,  1878.  W.  J.  Kountz 
owned  ^8  shares,  and  King  and  Sheble  each 
one  share  of  the  stock  of  the  M.  Moore  Trans- 
portation Company.  But,  on  December  19, 
1879,  the  stock  of  tnat  Company  was  held  as 
follows:  Katie  P.  Kountz,  a  daughter  of  W.  J. 
Koimtz,  8^  shares,  and  Kountz,  King  and 
Bogers,  each  one  share.  Noyember  4,  1878, 
Katie  P.  Kountz  held  241f  shares,  her  father 
and  King  each  one  share,  and  Braithwaite  66^ 
shares,  in  the  K.  P.  Kountz  Transportation 
Company.  December  19, 1879,  Katie  P.  Kounta 
held  879  shares,  and  her  father.  King  and  Rog- 
ers, each  one  share  in  the  H.  C.  Teurer  Trans- 
portation Company.  On  the  21st  of  May,  1880, 
of  the  stock  of  the  C.  V.  Kountz  Transporta- 
tion Company,  Katie  P.  Kountz  held  828  shares; 
Clement  Seaman  74  shares;  and  her  father. 
King  and  C.  H.  Seaman,  each  one  share.  No 
sul^uent  transfers  of  stock  in  anj  of  these 
Companies  were  made,  and,  at  the  time  of  the 
shipment  on  The  Teager,  **the  stock  in  no  two 
of  said  Companies  was  held  by  the  same  per- 
son." 

It  thus  appears  that,  at  the  time  of  the  ship* 
ment  on  The  Teager,  almost  all  the  stock  of 
these  Transportation  Companies  stood  in  the 
name  of  a  daughter  of  William  J.  Kountz. 

It  was  further  found  by  the  court  below  that 
the  steamboats  Carrie  Y.  Kountz,  Katie  P.  [587] 
Kountz,  Henry  C.  Teager  and  Mollie  Moore 
'*were  employed  by  the  respectiye  Transporta- 
tion Compames,  to  which  they  were  conymd, 
under  the  direction  of  the  officers  of  said  Com- 
panies, in  carrying  freight  and  {Mssengers  on 
the  Mississippi  and  its  tributaries,"  theKounta 
Line  Corporation  being  the  '*  common  agent* 
of  said  Companies,  and  charging  the  latter  "for 
the  seryices  rendered  to  them  respectiyely,  from 
one  hundred  to  one  hundred  and  fifty  dollars 
per  trip."  Its  office,  as  well  as  the  business  of- 
fices of  the  Traivsportation  Companies,  was  in 
the  same  room  on  its  wharfboat  at  St.  Louia. 
It— the  Kountz  Line  Corporation— collected  the 
dues  of  the  Transportation  Companies,  keeping 
a  separate  account  with  each,  and  paying  to 
each  the  eamingi  of  its  own  steamboat  By 
means  of  adyertisements  in  newspapen,  pla- 
cards, handbills,  and  cards,  the  Kountz  Line 
Corporation  adyertised  the  '*Kounti  Une,"  aet- 
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ting  forth  the  adyaptages  offered  by  the  boats 
of  that  line,  their  low  rates  of  freight,  etc.,  and 
"  announced  that  it  was  ready  to  contract  for 
the  carrying  of  goods  and  passengers  by  the 
Kountz  Line  boats."  In  those  adyertisements, 
placards,  and  handbills,  usually  one,  but  some- 
times two  or  more  of  the  boats  belonging  to  the 
Transiwrtation  Companies,  were  mentioned  "as 
belonging  to  said  Eoiintz  Line.''  The  Eountz 
Line  Corporation  made  out  bills  of  freight  upon 
blanks  headed  "  Eountz  Line,  St.  Louis  and 
New  Orleans  Pa<^et,"  the  bills  being  "in  the 
name  of  the  particular  steamboat  to  which  the 
freight  was  due,  and  the  dray  tickets  of  ship- 
pers indicating  on  what  boat  the  goods  were  to 
be  shipped."  The  bills  of  lading  were  usually 
signed  "John  W.  Eing,  ag't  Eountz  Lme,  St. 
Louis,"  the  signature  thereto  being  made  by  a 
stamp;  but  the  blUs  were  sometimes  signed  by 
the  clerk  of  the  steamboat  on  which  the  goods 
were  shipped.  Some  of  the  bills  of  lading  for 
the  produce  and  merchandise  shipped  May  21, 
1880.  on  The  Teager,  recited  "that  the  same 
were  received  from  John  W.  E[ing  on  board  the 
steamboat  Henry  C.  Teager,  to  be  deliyered  to 
the  consisnee  at  New  Orleans.  In  witness 
whereof,  the  master,  clerk,  or  agent  of  said  boat 
hath  affirmed  to  three  bills  of  lading,"  etc.,  and 
were  signed,  some  of  them,  "John  W.  Eing, 
ag't  Eountz  Line,  St  Louis,"  and  some  by  £. 

B.  McPherson,  clerk.  Others  of  said  bills  of 
lading  recited  the  shipping  of  produce  by  other 
shippers  on  board  The  Meniy  C.  Teaser,  and 
were  signed  by  Eing  in  the  manner  aroresaid, 
and  others  by  £.  B.  McPherson,  clerk. 

In  order  that  the  boats  belonging  to  said 
Transportation  Companies  might  haye  freight, 
the  Eountz  Line  Corporation  sometimes  pur- 
chased produce  and  merchandise  for  the  pur- 
pose of  its  being  shipped  upon  them,  the  sum 
paid  for  such  produce  and  merchandise  being 
charged  to  the  particular  Company  in  whose 
interest  the  purchase  was  made.  The  goods  so 
purchased  were  usually  bought  and  paid  for  by 
the  Eountz  Line  Corporation.  Against  sucm 
shipments  it  made  drafts,  in  its  own  name,  on 
the  consignees.  All  moneys,  whether  receiyed 
for  freight  carried  by  said  several  steamboats 
or  for  goods  shipped  and  sold  for  their  account, 
were  remitted  to  Wm.  J.  Eountz  or  John  W. 
Eing,  as  the  agents  of  said  Eountz  line,  the 
cost  of  the  goods  being  charged  to  the  individ- 
ual boat  on  which  they  were  shipped.  After 
deducting  costs  and  cliarges,  the  net  proceeds, 
although  "deposited  in  bank  to  the  credit  of 
said  Eountz  Line,  were  placed  in  the  books  of 
account  to  the  credit  of  the  boat  carrying  the 
goods,  and  were  her  separate  profits." 

The  curcuit  court  found  that  the  EountzLine 
and  the  said  Transportation  Companies  "owned 
no  property  in  common,"  and  that  "  there  was 
no  community  of  profits  or  property  between 
said  Compamcs,  including  the  Kountz  Line, 
or  any  two  or  more  of  them."  But  it  also  found 
that  "none  of  said  steamboats  were  ever  adver- 
tised by  the  name  of  the  corporations  that 
owned  them,"  and  that  from  the  date  of  the  in- 
corporation of  said  Transportation  Companies 
to  the  date  of  the  said  shipment  on  the  Henry 

C.  Teager,  "none  of  said  Transportation  Com- 
panies ever  transacted  any  commercial  business 
by  their  several  and  respective  names,  but  the 
same  was  dooa  by  the  name  of  the  Eountz  line, 
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or  in  the  name  of  the  individual  boats  belong- 
ing to  said  Transportation  Companies." 

Such,  in  substance,  is  the  case  made  by  the 
finding  of  facts. 

It  is  not  claimed  that  the  four  Transportation 
Companies,  organized  in  1872,  can  be  held 
jointly  liable  for  the  loss  of  the  produce  and 
merchandise  shipped  on  The  Teager  by  reason 
of  their  being,  in  fact,  pcrtners,  having  a  right 
to  participate  in  the  profits  of  the  business 
conducted  by  and  in  the  name  of  the  "Kountz 
Line."  They  did  not  share  or  agree  to  share 
the  profits  or  to  divide  the  losses  of  that  busi- 
ness, as  a  unit  On  the  other  hand,  it  is  not 
disputed  that,  according  to  well  settled  princi- 
ples of  law,  a  person  not  a  partner  or  joint 
trader  may,  under  some  circumstances,  be  held 
liable  as  u  he  were,  in  fact,  a  partner  or  joint 
trader.  "Where  the  parties  are  not  in  reality 
partners,"  says  Story,  "but  are  held  out  to  the 
world  as  such  in  transactions  affecting  third 
persons,"  they  will  be  held  to  be  partners  as  to 
such  persons.  Story,  Part  §  64.  And  in 
Gow  on  Partnership  (p.  4)  it  is  laid  down  as  an 
undeniable  proposition  that  "Persons  appear- 
ing ostensibly  as  joint  traders  are  to  be  recog- 
nized and  treated  as  partners,  whatever  may  he 
the  nature  of  the  agreement  under  which  they 
act,  or  whatever  motive  or  inducement  ma^ 
prompt  them  to  such  an  exhibition."  And  so  it 
was  adjudged  in  Waugh  v.  Carver,  2  H.  Bl. 
235,  246,  where  it  was  said  by  Lord  CItief  Jvs- 
Uee  Eyre  that  if  one  will  lend  his  name  as  a 
partner  he  becomes,  as  against  all  the  world,  a 
partner,  "not  upon  the  around  of  the  real  trans- 
action between  them,  but  upon  principles  of 
general  policy  to  prevent  the  frauds  to  which 
creditors  would  be  liable."  We  do  not  mean 
to  say  that  such  liability  exists  in  every  case 
where  the  person  sought  to  be  charged  holds 
himself  out  as  a  partner  or  joint  trader  with 
others.  The  quaufications  of  the  general  rule 
are  recognized  in  Tht^mpstm  v.  First  National 
Bank  of  Toledo,  111  U.  S.  629  [28: 507],  where 
it  was  held,  upon  full  consideration,  that  "A 
person  who  is  not  In  fact  a  partner,  who  has  no 
interest  in  the  business  of  tne  partnership,  and 
does  not  share  in  its  profits,  and  is  sought  to  be 
charged  for  its  debts  because  of  having  held 
him&f  out,  or  permitted  himself  to  be  held  out, 
as  a  partner,  cannot  be  made  liable  upon  con- 
tracts of  the  partnership,  except  with  those  who 
have  contracted  with  the  partnership  upon  the 
faith  of  such  partnership.^  At  the  same  time, 
the  court  observed  that  there  may  be  cases  in 
which  the  holdinii:  out  has  been  so  public  and 
so  long  continueaas  to  justify  the  inference,  as 
matter  of  fact,  that  one  dealing  with  the  part- 
nership knew  it  and  relied  upon  it,  without 
direct  testimony  to  that  effect. 

As  there  is  no  evidence  of  any  direct  repre- 
sentation by  these  Transportation  Companies, 
or  any  of  them,  to  the  shippers  of  the  cargo  in 
question,  as  to  their  relations  in  business  with 
each  other,  or  as  to  Uieir  relations  respectively 
with  the  Eountz  Line  Corporation, or  the  Eountz 
Line,  the  inquiry  in  this  case  must  be  whether 
they  so  conducted  themselves,  with  reference 
to  the  general  public,  as  to  induce  a  shipper, 
acting  with  reasonable  caution,  to  believe  that 
they  had  formed  a  combination  in  the  nature  of 
a  partnership,  or  were  engaged  as  joint  traders, 
tmder  the  name  of  the  Eountz  Line. 
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In  oar  JndgmeBt,  lUt  qoeitioii  nraii  be  an* 
Bwered  in  the  elBnnaltTe.  It  ooold  not»  we 
think,  be  otberwiie  aatwered,  eonsliteDUj 
with  theinferenoee*rbloh  the  fbcte  leeaonably 
Jastity, 

The  flndin|(af  facte,  ea  we  he^e  seen^ahow 
that  the  steamboats  Heniy  0.  Teaser,  Katie  P. 
Kountz,  Carrie  V.  Kountz,  and  jiollie  Mooxe 
were  employed  in  the  business  of  transportinff 
freights  and  passengers  on  the  MissiBsippi  ana 
its  tributaries,  itey  were  placed  by  thehr 
owners,  or  were  permitted  by  their  owners  to 
be  placed,  before  the  public  aa  being  engaged 
in  ttie  same  trade,  and  as  constituting,  together, 
the  "Eounts  LiDe.**  They  had  a  common 
agent,  which  was  invested  with,  or  was  permit- 
ted durine  aseries of  years  to  exercise,  unlimit- 
ed authonty  in  their  general  management^and 
in  respect  to  rates  of  transportation.  That 
agent— the  Eounts  Line  Corporation— with 
the  knowledge  of  the  Transportation  Com- 
panies, publicly  announced  that  it  was  ready 
to  contract  for  the  canyfaig  of  goods  and  pro- 
duce by  the  "Eounts  line  boats."  We  say 
this  was  done  with  the  knowledge  of  the 
owners  of  the  boats,  because  the  persons  con- 
ducting the  entire  business  of  the  Kountz  Line 
boats  were  oflScers,  with  plenary  authority  of 
the  Tnmsportation  Companies  and  of  the 
Kountz  Line  Corporation.  The  court  below 
finds  that  the  Transportation  Companies  used 
and  employed  their  several  boats  in  carrying 
freight  and  passengers  on  the  Miasissippi  I&yer 
and  its  tributaries.  But  with  the  intent,  or 
with  the  effect,  to  mislead  shippers,  they  took 
care,  never,  by  their  respective  corporate 
names,  to  make,  or  to  allow  others  in  their  be- 
half to  make,  any  contracts,  or  to  enter  into 
any  engagements,  touching  such  business.  It 
is  expressly  found  that  during  the  whole 
period  from  the  organization,  on  the  same  day 
in  the  year  1872,  to  the  date  of  the  shipment 
on  The  Yeager  in  1880— a  period  of  nearly  eight 
years— they  did  not  transact  any  commercial 
business  whatever  by  their  respective  corporate 
names.  They  severally  empowered  or  permit- 
ted the  Kountz  LineCorx)oration,  their  common 
agent,  to  do  business  for  them,  using,  in  their 
discretion,  when  making  tranisportation  con- 
tracts, either  the  name  of  the  Kounts  Line, 
composed  of  all  the  Companies,  or  the  names 
of  the  respective  boats  of  that  line.  In  no  in- 
stance was  business  transacted  by  the  Kountz 
Line  Corporation,  a$  repreamting  ths  parUotUar 
trantpartatUni  company  otDninathe  boat  on 
which  ths  shipment  ioa$  fnado.  Those  Compap 
nies,  therefore,  stood  before  the  world  as  havmg 
united  for  the  purpose  of  engaging,  in  the  same 
trade,  under  tne  name  and  Syle  of  the  Kountz 
Line,  haviDir  a  common  agent— tiie  Kountz 
Line  Corporation— fully  autnorized  to  repre- 
sent them,  and  each  of  them,  in  respect  to  mat- 
ters connected  with  such  business.  They  held 
themselves  out  as  united  in  a  joint  enterprise, 
under  the  name  of  the  Kountz  Line,  and  they 
are  jointly  liable  for  the  default  or  negligence 
of  those  placed  in  charge  of  any  of  we  boats 
of  that  line.  That  the  Transportation  Com- 
panies owned  no  property  in  common,  and  tiiat 
each  was  entitled,  as  between  it  and  the  others, 
to  receive  the  net  earnings  of  its  own  boat,  is 
immaterial  in  view  of  the  fact  that  they  held 
themselves  out,  or  permitted  themselves  to  be 
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held  oat,  aa  Jointly  engaged  in  the 
transporting  freights  and  paasenma,  in  the 
same  trade,  on  the  IfiaslHippi  aaa  its  tribu- 
taries. So  fiff  as  the  pnldle  was  oonoenied, 
that  which  was  done  by  thehr  conunonagent, 
the  Koonts  line  Corporation,  in  the  prosecii- 
■  ozthessve 


tionof  the  bnahieai  of  the  ssveral  boata  oonati- 
tutinff  the  Kounts  Une,  is  substantially  what 
would  have  been  done  had  the  Transportation 
Companies  entered  into  a  formal  agreement  to 
conduct  the  transportation  business  jointly, 
under  the  name  of  the  "KoantiUBe,*  tnroa^ 
an  agent  havhig  foil  authority  to  represent  that 


line,  and  the  several  boats  oompoeing  it,  in  the 

lippers.    Thel 
had  the  rig^t  to  infer,  from  all  the  drcomstam^ 


I  latter 


making  <^  contracts  with  ahij] 

had  the  rig^t  to  infer,  from  all 

ea,that  the  boata  constituthig  that  Unei 

jointiy  engaged  in  such  buafaiesa. 

As  there  is  no  serious  conflict  in  the  adjudged 
cases  aa  to  the  general  ptopoaitions  of  law  to 
which  we  have  referred,  it  would  aerve  no  use- 
ful purpoee  to  review  the  authorities  to  whidi 
our  attention  is  invited  by  counsel.  Whether, 
in  a  particular  case,  there  has  been  such  a 
'*holdinff  out^  aa  to  create  johit  Dabilitr.  must 
always  depend  upon  its  special  facts.  No  one 
of  the  cases  cited  rebembles  the  one  before  us  in 
its  factB.  This  case  seems  to  be  unlike  any 
found  in  the  books  in  the  peculiar  relations  ez- 

the  Kountz  Line  Corporation,  and  the  stock- 
holders of  each  of  them.  We  decide  nothing 
more  than  that,  under  the  facts  of  this  case,  the 
H.  C.  Teager  Transportation  Company,  the  K. 
P.  Kountz  Transportation  Company,  dbe  Carrie 
y.  Kountz  Transportation  Company,  and  the 
M.  Hoore  Transportation  Company,  were  and 
are  Jointiy  liable  for  the  loes  of  the  produce  and 
merchandise  shipped  May  81,  1880,  on  the 
steamboat  Henry  C.  Teager.  The  circuit  court 
erred  in  not  so  adjudidng. 

Thedeert$i$menM,a7idtk4eaumi$rema9id''  rKn«yi 
ed,  with  directions  to  that  court  to  set  aside  aU  l^*^l 
orders  inconsistent  teith,  and  to  enter  such  orders 
and  decree  as  may  he  in  conformity  to  the  pru^ 
dpies  of  this  opinion,    BoDersed, 

Mr,  Jutiice  €hray»  not  having  heard  the 
whole  argument,  took  no  part  in  tliis  decision. 
Tnieoopy.   Test: 

James  H.  MoKennej,  jQlerk,  Supw  Oourt,  O*  8L 


ARGENTINB  MININQ  COMPANY,  iV.  1478] 
in  Err., 
«. 
THB    TERRIBLE    MINING   COMPANY. 

aSeeflb  a  Beporter^ed.  «nMS6b) 

Mining  law-— location  of  lode  or  vein—croseing 
the  course  of-— end  and  side  lines —patent*^ 
exeqftion  -^nsirucHons^pracUes^ 

L  Section  2320,  R.  B.,  oontemplates  tbat  the  loca- 
tion of  a  lode  or  vein  shall  be  along  Its  couiee.  It 
to  not  the  intent  of  the  law  to  allow  a  peieon  to 
make  his  location  oroaswise  of  the  vein,  bo  that  the 
side  lines  shall  cross  it,  and  thereby  give  him  the 
right  to  follow  the  strike  of  the  vein  outside  of  his 
Bide  lines.  When  a  raining  claim  crosBeB  the  course 
of  the.  lode  or  yein  instead  of  being  *HUong  the  vein 
or  lode,**  the  end  lines  are  thoBC  which  measure  the 
width  of  the  claim  as  it  oroeses  the  lode.  The  aide 
lines  are  these  which  measuie  the  extent  of  the 
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ehrim  on  cMh  lUc  of  ibe  middle  of  tiM  Tvin  at  flie 
•urCaoQ. 

&  Bi  the  OMe  prewnted  It  li  ft^Zd:  that  the  Unea 
wbloh  separate  the  looatton  of  the  plahitiff  from 
the  looatum  of  the  defendant  are  end  lines,  aorom 
whloh.  as  thegr  are  extended  downward  yertioaUr, 
the  defendant  eannot  follow  a  vein,  even  If  its  apes 
or  oatoroppinff  Is  within  its  surfaoeDoundaries,  and 
■8  a  eonsequenoe,  oould  not  touch  the  premises  in 
dispute,  which  are  outside  of  those  lines  and  outside 
of  the  Tortioal  planes  drawn  downward  throuarh 
them:  that  the  exception  contained  In  the  patents 
veUed  on  by  the  defendant  seem  to  exclude  its  pie- 
tenalons:  and  that  the  refusal  of  a  certain  Instruo- 
tton,  which  was  sound  in  law,  did  not  prejudice  the 


a  The  absence  of  a  repUoationto  a  new  answer 
<»vmot  be  made  in  this  court,  forthe  flxst  time,  a 
'  of  objection  to  the  subsequent  proceed- 


fNo.  260.1 

Jrtntsa^mdmOmitted  April  SJ,1S87.   Dmided 

Ma^g?,  1887. 

F  ERROR  to  the  Ciicult  Ck)art  of  the  United 
States  for  the  District  of  Colorado. 
Bee  6  McOmy,  689.    Affirmed. 

Statement  of  the  case  l^  Mr.  Ju$Hee  Field: 
This  is  an  action  to  reooTsr  certain  mining 
ground,  being  part  of  what  is  known  as  the 
Adelaide  Lode  in  Lake  Coontjr,  Ck>k>rado,  lying 
within  the  California  Mining  District.  ItWM 
originally  brought  in  the  name  of  Frederick  8. 
Van  Zandt,  whocUdmed  to  be  the  owner  of  the 
lode.  Subsequently  he  transferred  his  interest 
to  a  corporation,  created  under  the  laws  of  New 
York,  known  as  the  Terrible  Mining  Company; 
and  by  consent  of  parties  that  Company  was 
substituted  as  plaintiff  in  the  action.  To  the 
or^;inal  compUont  an  answer  was  filed  by  the 
defendant,  the  Argentine  Mining  Company,  a 
corporation  createa  under  the  laws  of  Missouri, 
to  which  a  replication  was  made.  To  the  com- 
I^alnti^  amended  by  the  substitution  of  the  'ito- 
rihle  Mining  Company  as  plaintiff,  anew  an- 
swer»  substantially  the  same  as  the  one  to  the 
original  complaint,  was  filed,  but  it  does  not 
appear  from  the  record  that  any  replication 
was  made  to  it  The  parties  seem  to  have  con- 
sidered the  replication  to  the  original  answer 
assnfflcient»  forthe  trial  was  had  without  any 
leferenoe  to  this  omission.  Its  absence  cannot 
he  made  in  this  court,  for  the  first  time,  a 
ground  of  objection  to  the  subsequent  proceed- 
Ujgs.  Nor  do  we  consider  counsel  of  the  pla^t- 
iflin  enor  as  making  any  point  upon  the 
omission,  although  he  calls  our  attention  to  it 
The  plaintiff  below,  defendant  in  error  here, 
is  the  owner  of  the  Adelaide  mining  daim. 
The  defendant  below,  plaintiff  in  error,  is  the 
owner  of  three  other  mining  claims,  <»Llled,  re- 
spectiTely,  the  "Camp  BiS,"  the  "Pine"  and 
the  "Cbarlestown"  lode  claims.  All  these 
claims  lie  in  the  same  mining  district  The 
Adelaide  daim  was  located  in  1876.  The  other 
clafans  were  located  in  1877.  The  Adelaide 
claim  occupies  on  the  surface  longitudinally  a 
northeast  and  southwest  direction.  The  Pine, 
Gamp  Bird  and  Charlestown  claims  occupy  a 
posiuon  nearly  north  and  south,  with  end  Imes 
practically  east  and  west,  thus  crossing  dlago- 
nallythe  Adelaide  claim.  During  the  summer 
of  1880,  the  defendant  below  cuifed  its  mining 
operations  through  its  own  ground  into  the 
Adelaide  claim,  and  it  Justifies  its  action  in  this 
leqMct  by  asserting  that  in  doing  so  it  followed 
a  Tein  which  has  its  outcrop,  or  apex,  within 
lttU.S. 


the  suri:aoe  of  its  own  locations.  It  dies  sec- 
tion 28S2,  Revised  Statutes,  in  support  of  ito 
podtion.  That  section  proTides  that  locators 
of  mining  claims,  premusly  or  subsequentiy 
made,  onan^  mineral  vein,  lode  or  ledge  on  the 
public  domain,  to  which  no  adverse  right  ex- 
isted on  the  lOUi  of  May,  1872,  "so  long  as 
they  comply  with  the  fawl  of  the  United 
States,  and  with  state,  territorial  and  local  regu- 
lations not  in  confiict  with  the  laws  of  the 
United  SUtes  governing  their  possessory  titie. 
diall  have  the  exclusive  xigbi  of  possession  and 
cnjovment  of  all  the  suilace  induded  within 
the  fines  of  their*  locations,  and  of  all  veins, 
lodes  and  ledges  throughout  their  entire  depth, 
the  top  or  apex  of  whidi  lies  inside  of  such  sur- 
face Hnes  extended  downward  vertically,  al- 
though sudi  veins,  lodes  or  ledges  may  so  far 
depart  from  a  perpendicular  m  their  course 
downward  as  to  extend  outside  the  vertical  side 
lines  of  sudi  surface  locations.  But  their  risht 
of  possesdon  to  such  outside  parts  of  such  vems 
or  ledges  shall  be  confined  to  such  pdHions 
thereof  as  lie  between  vertical  planes  drawn 
downward,  as  above  described,  through  the 
end  lines  of  thdr  locations,  so  continued  in 
their  own  direction  that  such  planes  will  inter- 
sect sudi  exterior  parts  of  such  veins  or  ledges." 

And  the  defendant  requested  the  court  to  in- 
struct the  Jury  as  follows: 

"The  law  provides  that  upon  a  location 
properly  made  the  daimant  shall  have  the  vein 
upon  which  the  location  is  made  and  and  all 
other  veins  and  lodes  havfaig  thefar  top  or  apex 
in  the  territory  within  the  lineq  of  the  location, 
and  not  only  within  the  body  of  the  daim  with- 
in the  lines  of  the  location,  but  beyond  thoee 
lines  as  far  as  the  vein  or  lode  may,  in  its 
descent  into  the  earth,  pass  beyond  those  lines 
and  within  the  end  Hues  of  the  location. 

"  The  defendant  here  claims  that  the  lode 
in  controversy  originates  in  its  patented  terri- 
tory, by  its  top  or  apex,  and  descends  upon  its 
dip  through  ajid  under  the  ground  in  contro- 
versy. If,  from  the  preponderance  of  evidence, 
you  bdieve  that  the  top  or  apex  of  the  lode  hi 
controversy  does,  in  fact,  originate  within  the 
patented  teiritoiy  of  the  defendant  and  de- 
scends upon  its  dip  into  the  ground  tn  contro- 
versy, your  verdict  should  be  for  the  defend- 
ant* . 

This  instruction  the  court  refused  to  give, 
and  the  defendant  excepted. 

The  court  instructed  the  Jurr  substantially  as 
follows:  1,  that  a  statute  of  the  State  requires 
that  the  discoverer  before  filing  a  location  cer- 
tificate shall  first  locate  his  claim  by  sinking  a 
discovery  shaft  upon  the  lode  to  a  depth  of  at 
least  ten  feet  from  the  lowest  part  of  the  rim 
of  the  shaft  at  the  surface,  or  deeper  if  neces- 
sary, to  show  a  well  defined  crevice;  2,  shaU 
post  at  the  point  of  discovery  on  the  surface  a 
plain  sign  or  notice  containing  the  name  of  the 
lode,  the  name  of  the  location,  and  the  date  of 
the  discovery:  8,  shall  mark  the  surface  bound- 
aries of  the  claim  by  six  substantial  posts;  that 
to  recover  a  minib|^  claim  the  plaintiff  must 
show  a  good  locat&n  in  compliance  with  this 
statute,  and  that  means  "that  he  shall  show  in 
his  discovery  shaft  a  vein  or  lode  of  valuable 
oro  in  rock  in  place;"  that  the  miner  is  not 
bound  to  make  the  first  shaft  or  opening  which 
he  may  shik  his  discovery  shaft;  he  can  make 
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anyone  he  mkj  sink  such  shaft,  only  he  must 
have  In  it  a  lode  or  yein.  Itu  not  sufficient 
for  him  to  find  minerals  wliich  would  yield 
something,  in  a  fragmentary  condition,  in  the 
slide  or  loose  tuff  on  the  surface  of  the  moun- 
tain, hut  he  must  find  it  within  enclosing  rocks 
in  the  general  mass  of  the  mountain;  and  that 
the  question  here  is  whether  the  parties  who 
made  the  Adelidde  location  found  such  a  lode 
or  vein  in  what  they  denominated  the  disooy- 
ery  shaft  or  opening,  and  that  this  was  a  mat- 
ter to  be  determined  by  the  Jury;  and  if  they 
find  that  the  locators  made  such  a  discovery, 
the  next  question  was  whether  the  vein  ex- 
tended to  the  point  in  dispute,  and  that  the 
location  was  valid  only  to  the  extent  of  the  lode 
included  within  it.  The  court  added:  "The 
question  turns  upon  the  validity  of  the  Adelaide 
location.  As  I  have  explainea  it  to  you ,  if  you 
believe  it  to  be  a  valid  location,  well  made,  ac- 
cording to  the  law  as  given  in  the  statute,  you 
will  find  for  the  plaintiff.  If  you  think  it  was 
not  so  made,  you  will  find  for  the  defendant." 
To  this  charge  the  counsel  of  the  defendant 
excepted,  pointing  out  the  particulars  to  which 
he  objected.  Upon  the  argument  before  us,  he 
adhered  to  his  exception  to  the  closing  part  of 
the  charge,  because  it  was  not  accompanied  by 
the  further  instniction,  "that  if  the  jury  be- 
lieve from  the  evidence  that  the  location  of -the 
Adelaide  claim  was  made  upon  the  dip  of  a 
vein  or  lode  whose  top  or  apex  was  then  in  and 
extended  through  the  patented  territory  of  the 
defendant,  such  location  of  the  Adelaide  claim 
would,  to  the  extent  that  it  was  on  the  dip  of 
said  vein  whose  top  or  apex  was  so  in  the  de- 
r  482 1  f endant's  patented  territory,  be  invalid. " 
'  ^  The  juiy  rendered  a  verdict  for  the  plaintiff 
apon  which  jud^ent  for  the  possession  of  the 
demanded  premises  was  entered,  and  the  de- 
fendant has  brought  the  case  to  this  court  for 
review. 

Me$ir$.  Walter  HL  Smith,  A.  T.  BntUm 
and  A.  B.  Browne,  lor  plaintiff  in  error. 

Mes9n,  T.  M.  Pattenon  and  (7.  8.  TAonuu, 
for  defendant,  in  error. 

Mr.  Justice  Field  delivered  the  opinion  of 
Jie  court: 

The  instruction,  as  requested  by  the  defend- 
ant, as  a  proposition  ox  law  is  undoubtedly 
sound.  It  is  substantially  a  brief  repetition  of 
the  language  of  the  statute.  Its  refusal,  how- 
ever, did  not  prejudice  the  defendant;  for  a 
valid  location,  as  defined  by  the  court,  could 
only  be  found  in  favor  of  the  plaintiff  in  case 
the  vein  discovered  by  the  locators  of  the  Ade- 
laide claim  extended  to  the  ground  in  dispute. 
If  such  were  the  fact,  the  principle  involved  in 
the  instruction  asked,  applied  to  that  claim, 
cut  off  the  right  asserted  by, the  defendant. 
If  there  was  an  apex  or  outcropping  of  the  same 
vein  within  the  surface  of  the  boundaries  of 
the  claims  of  the  defendant,  that  Company 
could  not  extend  its  workings  under  the  Ade- 
laide location,  that  being  of  earlier  date.  As- 
Biiming  that  on  the  same  vein  there  were  sur- 
[485  ]  face  outcroppings  within  the  boundaries  of  boUi 
claims,  the  one  first  located  necessarily  carried 
the  right  to  work  the  vein. 

But  there  are  other  gjrounds  equally  conclus- 
ive against  the  contention  of  the  defendant  be- 
low. The  instruction  asked  assumes  that  thb 
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lonsest  sides  of  its  claims  were  thefar  side  lines. 
Such  would,  undoubtedly,  be  the  c^se  if  the 
locations  of  the  claim  were  along  the  course  or 
strike  of  the  lode.  The  statute  undoubtedly 
contemplates  that  the  location  of  a  lode  or 
vein  chum  shall  be  along  the  course  of  the  lode 
or  vein.  Its  language  is:  "A  mining  claim 
located  after  the  10th  of  May,  1872.  whether 
located  by  one  or  more  persons,  may  equal,  but 
shall  not  exceed,  one  thousand  five  hundred  feet 
in  length  cUong  the  vein  or  lode;  but  no  location 
of  a  mining  claim  shall  be  made  until  the  dis- 
covery of  the  vein  or  lode  within  the  limits  cf 
the  claim  located.  No  claim  shall  extend  more 
than  three  hundred  feet  on  each  side  of  the 
middle  of  the  vein  at  the  surface,  nor  shall  any 
claim  be  limited  by  any  mining  regulation  to 
less  than  twenty-five  feet  on  ei^  side  of  the 
middle  of  the  vein  at  the  surface,  except 
where  adverse  rights  existing  on  the  10th  of 
May,  1872,  render  such  limitation  necessary. 
The  end  lines  of  each  claim  shall  be  parallel 
to  each  other."    R  S.  2320. 

When,  therefore,  a  mining  claim  crosses  the 
course  of  the  lode  or  vein  instead  of  being 
"along  the  vein  or  lode,"  the  end  lines  are  thofie 
which  measure  the  ¥ndth  of  the  claim  as  it 
crosses  the  lode.  Such  is  evidenUy  the  mean* 
in^  of  the  statute.  The  side  lines  are  those 
which  measure  the  extent  of  the  claim  on  each 
side  of  the  middle  of  the  vein  at  the  surface 
Such  IB  the  purport  of  the  decision  in  Mining 
Oo.  V.  Tarbet,  »8  U.  S.  468  [25:  253].  The 
court  there  said,  referring  to  the  Statute  of 
1886,  14  Stat,  at  L.  251,  and  that  of  1872,  17 
Stat,  at  L.  91:  "We  think  that  the  intent  of 
both  statutes  is  that  mining  locations  on  lodes 
or  veins  shall  be  made  thereon,  lengthwise,  in 
the  general  direction  of  such  veins  or  lodes  on 
the  surface  of  the  earth  where  they  are  discov- 
erable; and  that  the  end  lines  are  to  cross  the 
lode  and  extend  perpendicularly  downwards, 
and  to  be  continued  in  their  own  direction 
either  way  horizontally;  and  that  the  ri^ht  to  f ol-  [486] 
low  the  dip  outside  of  the  side  lines  is  oased  on 
the  hypothesis  that  the  direction  of  these  Unes 
corresponds  substantially  with  the  course  of 
the  lode  or  vein  at  its  apex  on  or  near  the  8ur> 
face.  It  was  not  the  intent  of  the  law  to  allow 
a  person  to  make  hii  location  crosswise  of  the 
vein,  so  that  the  side  lines  shall  cross  it,  and 
thereby  give  him  the  right  to  follow  the  strike 
of  the  vein  outside  of  his  side  lines.  That 
would  subvert  the  whole  system  sought  to  be 
established  by  the  law.  If  he  does  locate  his 
claim  in  that  way,  his  rights  must  be  subor- 
dinated to  the  rights  of  those  who  have  pn>p> 
erly  located  on  the  lode."  And  agam,  that  the 
end  lines  of  the  daim,  properly  so  called,  are 
"those  which  are  crosswise  of  the  general 
course  of  the  vein  on  the  surface." 

Sudi  being  the  law,  the  lines  which  separate 
the  location  of  the  plaintiff  below  from  me  lo- 
cations of  the  defendant  are  end  Unes,  across 
which,  as  th^  are  extended  downward  vertio- 
ally,  the  defendant  cannot  follow  a  vein,  even 
if  its  apex  or  outcropping  is  within  its  surface 
boundaries,  and,  as  a  consequence,  could  not 
touch  the  premises  in  dispute,  which  are  con- 
ceded to  be  outside  of  those  lines  and  outside 
of  vertical  planes  drawn  downward  through 
them. 

The  defendant  relied  on  the  trial  upon  pa- 
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toniB  of  the  United  States  Imed  f or  its  leveral 
claims;  bat  those  patents  contain  an  exception 
irhich  would  also  seem  to  exclude  its  preten- 
tions. It  is  as  follows,  after  the  habendum 
clause:  "Excepting  and  excluding,  however, 
all  that  portion  of  said  surface  ground  em- 
braced by  mineral  survey  No.  254  of  the  Ade- 
laide mining  claim,  and  also  excepting  and  ex- 
cluding all  veins,  lodes,  or  deposits,  the  tops 
or  apexes  of  which  lie  hiside  of  the  exterior 
lines  of  said  Adelaide  survey  at  the  surface, 
extended  down  vertically,  or  which  have  been 
therein  discovered  or  developed." 

From  a  consideration  of  the  whole  case  we 
are  unable  to  perceive  any  error  whidi  would 
Justify  a  reversal  of  the  Judgment  below. 

It  %i  accordingly  affirmed. 

Trueoopy.   Test: 
James  H.  MoEenney,  Otork,  Bup.  Court,  U.  81 


GEORGB  W.  PAXTON  m  al.»  Ififfk.  in 
Err,, 
If. 
CHARLES   GRISWOLD  bt  al.,  Ohfldren 
and  Heirs  at  Law  of  John  Gbibwold,  De- 
ceased. 

(Bee&a  Reporter's ed.  Ul-^BfL) 

Igedmmt—Penn^lDanda  land  tiUea-^retwm  qf 
turwy—lap9e  <nmoTe  than  ISO  ycart,  teiihout 
retum,eanckt9iiw  agairnt  tiil&~^ruU9qfl765-~ 
renew  qf  authorities. 

1.  The  fact  tliflt  no  survey  has  ever  been  retained 
to  the  land-offloe  Is  a  oonohistve  oUeolton  to  the 
title  to  lands  In  FennsylvaaJa,  based  on  a  survey 
alleged  to  have  been  made  more  than  180  years  aga 

2.  The  rule  adopted  bj  the  land-offioe  in  ITSSmade 
no  alteration  in  the  praotioe  of  reaoizing  returns 
of  surveys.  The  duty  of  havlzur  the  surveys  re- 
turned was  always  the  same;  and  the  manifest  In- 
eonveotonoe  of  outBtandlng  seoret  titles  led  the 
«ourte,  m  process  of  timeTto  adopt  a  role  that  a 
survey  would  be  reoarded  as  abandoned  unless  re- 
turned in  a  reosonanle  time,  whloh  was  finally  fixed 
at  seven  years. 

[No.  888.] 
Argued  Maig  6,  e,  18S7.    Bedded  Mag  S7,]S87. 

FERRORto  the  Oiicuit  Ck>urt  of  the  United 
States  for  the  Eastern  District  of  Pennsyl- 
Tania.    Affirmed, 

The  history  and  facts  of  the  case  appear  hi 
the  opinion  of  the  court 

Mr,  Saasuel  Hepburn*  Jr«4for  plaintiffs 
in  error:  f 

If  the  title  offered  by  the  defendants  below 
bad  been  oUled  in  oaesidon  before  the  Revolu* 
tion,  or  in  the  early  oays  of  the  Conmion  wealth, 
there  can  be  no  doubt  it  would  hava  been  w^ 
proved  and  confirmed. 

The  learned  Judges  of  the  cfarcnit  court  ap- 
plied the  tests  of  the  present  time  to  a  tide 
perfected  before  the  rules  now  in  .force  were 
Known. 

At  present  a  Junior  survey  returned  takes 
preceaence  of  an  elder  one  not  returned. 

Now  it  is  the  duty  of  a  warrantee  to  see  that 
the  survey  is  duly  returned;  and  the  failure  to 
make  return  is  punished  as  his  neglect. 

Li  early  times  ezactiy  the  opposite  of  this 
was  the  law. 

Jones,  Law,  p.  61,  §  Ivii:  MKintie  v.  Oraw, 
"2  Binn.  106;  Lauman  ▼•  Thomae,  4  Bhm.  59; 
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BoyleeY,  Johnston,  6  Binn.  125;  Lilly  v.  Pas- 
chal,  2  Scrg.  &  R.  89d;  WaUm  v.  Gilday,  11 
Serff.  &  R.  840;  BiddU  v.  Doutal,  5  Binn.  162; 
Btryles  v.  Kdly,  10  Serg.  &R.  214;  GonsalusY. 
Boover,  6  Serg.  &  R  125. 

Messrs.  Saaiael  Hepbam  and  James 
"Ryoikp  for  defendants  in  error. 

Mr.  Justice  BnuUejr  deliveied  the  opinion 
of  the  court: 

This  is  an  action  of  ejectment  for  406  acres 
of  land  in  Cumberland  Ck)untv,  Pennsylvania, 
brought  bv  the  hefars  at  law  of  John  Griswold, 
the  aefenoants  in  error,  against  George  W.  Pax- 
ton  and  others,  plaintifliB  m  error,  to  which  the 
defendants  below  jj^eaded  not  guilty.  The 
cause  was  tried  at  Philadelphia  before  Judge 
McEennan,  and  the  Jury,  by  direction  of  the 
oonrt,  found  a  verdici  for  the  plaintiffs  below, 
and  Judgment  was  entered  accordingly.  That 
Judgment  is  now  before  us  for  review.  The 
questions  of  law  in  the  case  arise  upon  a  bill  of 
exceptions  taken  at  the  trial,  which  shows  the 
following  proceedings.  The  plaintifCi^  besides 
showing  oy  certain  depositions,  that  they  were 
the  heirs  at  law  of  John  Griswold,  adduced  in 
evidence,  1,  a  wammt  granted  to  him,  datedMay 
28, 1848,  for  400  acres  of  land,  adjoining  Imdi 
surveyed  to  other  persons  named,  situate  in  the 
Townships  of  Dickinson  and  South  liiddleton, 
in  the  Ck>nnty  of  Cumberland,  acknowledging 
payment  for  the  ssme  to  the  treasurer  of  the 
Commonwealth;  2,  a  survey  made  on  saidwa]> 
rant,  dated  December  26, 1853,  containing  405 
acres  188  perches,  returned  into  the  land-offloe; 
8,  a  patent  to  John  Griswold  for  the  said  land, 
describing  the  same  according  to  the  plot  of  the 
survey;  4,  the  writ  of  ejectment  issued  in  the 
cause,  for  the  purpose  of  provinff  that  the  de- 
fendants were  In  possession  of  the  land  claimed 
in  the  writ 

The  defendants  then  made  the  following  of- 
fer: A.  Warrant  to  Thomas  Cookson,  dated 
26th  Augdst,  1751;  B.  Certificate  of  payment 
of  purchase  money  by  Cookson  on  27th  Au- 
gust, 1751. 

Thev  also  offered  to  prove  that  a  survey  was 
actually  made  immediately  after  the  date  of  the 
warrant  and  1264  acres  located  upon  it 

That  this  location  and  surv^  was  known  to 
the  proprietaries,  and  recognized  and  approved 
by  their  officers. 

That  a  subsequent  warrant  was  issued  bv  the 
proprietaries,  ca&ing  for  this  location  in  favor 
of  Co(ABon. 

Thai  this  land  was  na—cd  for  taxes  in  1 766, 
in  1770,  and  aubsequenfly. 

That  the  same  land  was  conveyed  by  differ- 
ent deeds  and  by  various  legal  l)roceedinffs  down 
to  the  year  1846,  when  it  vested  in  Geisse  and 
Kropff,  who  mortgaged  it  to  the  Farmers  and 
Mechanics  Bank  of  Pnihdelphia»  to  secure  part 
of  the  purchase  money. 

That  the  land  was  sold  on  the  mortgage  on 
18th  November,  1849,  purchased  l^  the  r^ald 
bank,  and  by  them  conveyed  to  the  defendants 
and  those  under  whom  th^  claim. 

That  Griswold,  under  whom  plaintiffs  claim, 
was  a  derk  in  the  employ  of  Geisse  and  Eropff  , 
and  made  an  application  in  1848  for  this  land, 
and  therein  set  out  that  it  was  for  the  use  of 
Gteisse  and  Kropff. 

That  Griswold  left  the  State  immediately  af- 
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tar  thai  dBte^  184B,  and  nererietunied,  and  the 
title  by  retum  of  simr^  and  bj  iwtent  was 
ocympleted  liy  the  defenoaotB  in  Uie  name  of 
Griawold,  because  it  was  the  cnstom  of  the  land 
officer  at  that  day  to  issue  the  patent  in  the 
name  of  the  applicant,  Oriswold  having  died  in 
1880. 

This  offer  was  objected  to  by  the  plsintiffii, 
on  the  following  grounds,  to  wit:  that  no  sor- 
vey  was  ever  mSde  upon  it  by  any  proof  that  is 
adduced  before  this  court  in  any  shape  or  form 
by  any  official;  that  the  offer  does  not  propose 
to  show  an  official  surrey,  or  surrey  made  by 
direction  of  the  proprietaries;  that  any  other 
surrey  is  immateiial  and  irreleyant  in  this  case; 
that  finding  lines  of  an  old  survey  upon  the 
ground  does  not  prove  that  they  are  made  l^ 
official  authority,  or  that  they  were  any  more 
TAAAi  ^^''^  trespasses  upon  the  land  of  the  proprieta- 
l«««j  ^^.  ^^  ,^^  ^  surv^  unretumed  gives  no 
right  to  a  warranty  under  the  proprietaries 
daimfaig  land  l^  virtue  of  a  warrant  issued  un- 
der the  proprietary  system;  that  under  the  Act 
of  1784  no  more  than  400  acres  could  be  sur- 
veyed upon  one  warrant,  and  that  a  survey 
made  prior  to  the  Act  of  1779  was  never  re- 
tumea  into  the  land  department  Conceding 
that  thqrhad  the  right  to  perfect  their  title  un- 
der the  Act  of  Assembly,  they  could  not  have 
surveyed  or  patented  under  that  survey  more 
than  400  aeres. 

Further,  that  the  defendants  cannot  set  up  an 
eq^table  title  in  this  action. 

The  court  admitted  A  and  B;  the  rest  of  the 
off er  was  Rejected. 

For  the  rejection  of  the  rest  of  their  offer,  the 
defendants  excepted. 

The  defendants  then  put  in  evidence  (A)  the 
warrant  to  Thomas  Cfookson,  which  was  as 
follows: 

A. 
By  the  Proprietaries.    Pennq^lvania,  m: 

TF%«r«w,  Thomas  Ckwkson.  of  the  County  of 
Cumberland,  hath  requested  that  we  would 
grant  him  to  take  up  one  hundred  and  fifty 
acres  of  land  on  a  branch  of  Yellow  Breeches, 
in  the  said  Ccun^  of  Cumberland,  for  which 
he  agrees  to  pay  to  our  use  at  the  rate  of  fifteen 
pounds  ten  shillings,  currant  money  of  this 
Province,  for  one  hundred  acres,  and  the  yearly 
quitrent  of  one  half  penny  sterling  for  every 
acre  thereof: 

These  are,  therefore,  to  authorise  and  require 

Sm  to  survqr»  or  caused  to  be  surveyed,  unto 
e  said  Thomas  Cookson,  at  the  place  afore- 
said, according  to  the  method  of  townships  ap- 
pointed, the  sud  quantity  of  160  acres,  if  not 
already  surveyed  or  appropriated,  and  make  re- 
tum thereof  into  the  secretary*s  office  in  order 
for  further  confirmation,  for  which  this  shall 
be  your  sufficient  warrant  Which  survey,  in 
case  the  said  Thomas  Cookson  fulfill  the  above 
agreement  within  six  months  from  the  date 
hereof,  shall  be  valid;  otherwise  void. 

Given  under  my  hand  and  the  seal  of  the 
land-office,  by  virtue  of  certain  powers  from  the 
[4W]     said  proprietaries,  at  Philadelphia,  this  twenty- 
sixth  day  of  August,  anno  Domini  one  thousand 
seven  hundred  and  fifty-one. 

James  Hamiltoh.    (Beal.] 
To  Nicholas  Scully  Burveyor^Qeneral. 

The  defendants  also  put  in  evidence  (B)  the 
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evidence  of  payment  of  purchase 
to  wit: 

& 

Internal  Affain  qfJ^fuiflvania.) 

1761.        Thomas  Cookson,  Dr. 
Aug.  87.  44.  To  land  (9  W.  &)  on 

Yellow  Breeches  Creek 4i 

1874 
Aug.  21.  2iea'8  81p'spattotheMt 

Holly  Paper  Co.,  at  vo 86119 

1761.       Contra  Cumbeiiand,  Cr. 
Aug.  27.  44.  By  cash  ten  pounds  & 

ii  10 54  £17  10 

This  being  sll  the  evidence  hi  the  case,  the 
court,  as  before  stated,  charged  the  Jury  to  find 
a  verdict  for  the  plaintiffs  for  the  land  embraced 
in  the  warrant,  survey,  and  patent  given  in  evi- 
dence  in  their  behalf;  to  wmch  instruction  the 
defendants  excepted. 

It  will  be  perceived  that  the  case  turned  upon 
the  failure  of  the  defendants  to  show  that  any 
official  survey  had  ever  been  made  under  the 
vague  and  indescriptive  warrant  granted  to 
Thomas  Cookson,  or  that  any  survey  had  ever 
been  returned  to  the  land-office.  Thefar  offer 
did  not  propose  proof  of  any  such  survey  or 
retum,  and  they  contended,  both  at  the  trial 
and  in  this  court,  that  no  such  proof  was  nec- 
essary under  warrants  granted  prior  to  1766, 
provided  th^  could  prove,  by  any  means  what- 
ever, that  an  actual  survey  had  been  made  l^ 
somebody,  and  that  it  was  known  to,  and  ieo> 
ognised  bv  the  proprietaries,  in  the  manner 
stated  in  the  ofl!cr.  r^Ma^ 

It  is  admitted  that  no  case  precisely  in  point  L^^^l 
can  be  found  in  the  books;  but  it  is  argued  by 
the  counsel  of  the  defendants  that  their  title 
may  be  supported  by  the  couiie  of  practice  pur* 
sued  by  the  proprietaries  with  ngud  to  tlUea 
in  the  Province  in  the  eariy  part  of  last  oent- 

We  have  examined  with  some  diligence  the 
Penn^lvania  Reports,  especially  the  cases  cited 
by  the  counsel  for  the  plaintiils  in  error,  to  see 
if  we  could  find  any  support  for  his  position, 
and  we  have  been  unable  to  do  so.  We  can 
find  no  case  in  which  a  private  survey  has  been 
received  as  havhig  any  efficacy  in  making  out 
a  titie,  even  though  it  may  have  been  referred 
to  in  other  surveys.  All  the  cases  have  refer* 
ence  to  official  survm.  Parol  and  circumstan- 
tial evidence  has  oeen  received  to  estabUsh 
them,  and  no  others. 

The  conclusive  obiection,  however,  to  the 
titie  set  up  by  the  plamtilfs  m  error,  is  the  fact 
that  no  survey  has  ever  been  returned  to  the 
hmd-office,  though  more  than  one  hundred  and 
thirty  years  have  elansed  since  the  alleged  sur- 
vey was  made.  Ana,  indeed,  none  could  ever 
have  been  returned  if  the  survey  was  a  private 
one.  This  great  lapse  of  time,  without  any  re- 
tum, and  vRthout  occupation  of  the  lanais,  la 
proof  of  abandonment  If  taxes  were  paid  on 
them,  it  was  more  than  a  hundred  years  aga 
Passing  of  deeds  from  one  hand  to  another, 
and  even  recording  them,  can  have  no  effect  on 
thequ^tion.  It  seems  to  us  that  the  case  la 
covered  by  the  dedsion  in  OonkHi^  v.  Wetit' 
hrook.  88  P.  F.  Bmith,  81.    In  that  case,  tho 
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defeodante  set  np  title  In  part  of  the  landa  un- 
der a  descriptive  warrant  to  one  Eellam,  dated 
in  1703,  but  no  surve7  made  or  returned  until 
1851,  a  lapse  of  flfty-eigbt  years;  and  for  an- 
other part  they  claimed  under  an  indescriptive 
application  of  one  Shaler,  made  in  1788,  but  no 
survey  made  or  returned  on  it  until  1851,  a 
lapse  of  over  eighty  years.  Evidence  iras  of- 
fered by  the  defendants  to  show  that  Eellam 
had  claimed  to  be  owner  of  the  lands  for  thirty 
years,  and  had  exercised  acts  of  ownership  by 
cutting  timber  on  them;  that  the  lands  were 
assessed  to  him  on  the  assessment  list  from  184d, 
and  he  paid  taxes  thereon;  that  the  lines  of  the 
Eellam  tract  had  marks  as  far  back  as  seventy 
[44T]  years,  and  those  of  the  Shaler  tract  as  far  back 
as  forty  years;  but  there  was  no  evidence  to 
show  who  made  the  marks,  or  that  a  deputy 
surveyor  ever  made  an  official  survey  of  either 
tract,  until  1851.  The  court  held  that  the  de- 
fendants and  those  under  whom  they  claimed 
having  for  so  long  a  time  neglected  to  have 
these  surveys  made  and  returned,  and  the 
plaintiff's  title  having  in  the  meantime  inter- 
vened, the  law  presumed  an  abandonment;  and 
the  court  directed  the  Jury  to  find  a  verdict  for 
the  plaintiff.  The  Supreme  Court  of  Penn- 
■ylvania  unanimously  sustained  this  ruling. 

It  will  be  observed  that  the  inception  of  one 
of  these  titles  went  back  to  1768.  The  counsel 
for  the  plaintiffs  in  error  contends,  however, 
that  a  great  change  took  place  in  the  rules  and 
practice  of  the  land-offloe  in  1766,  and  that  the 
case  of  Oankling  y.  Weaibrook  does  not  rule  the 
present  case,  because  the  title  of  his  clients 
originated  in  1761,  before  the  establishment  of 
the  new  rules,  and  not  subject  to  them.  But 
an  examination  of  the  rules  adopted  in  1765 
shows  that  they  related  prindpallir  to  the 
adoption  of  a  new  mode  of  procuring  titles, 
b^  a  simple  application  .without  a  warrant,  and 
without  payinent  until  the  survey  was  returned: 
but  they  made  no  alteration  in  the  practice  of 
requiring  returns  of  surveys,  though  they  e»- 
tabUshed  new  sanctions  for  the  enforcement 
thereof.  It  had  always  been  the  rule  that  sur- 
veys should  be  returned  to  the  land-offlce,  in 
order  that  it  might  appear  by  the  records  of  that 
office  what  lands  were  alienated  and  what  not 
And  although  indulgenoe  was  exercised  towards 
those  who  had  procured  their  lands  to  be  regu- 
larly surveyed  and  had  paid  for  them,  and  they 
were  held  to  have  title  from  the  time  of  such 
survey,  and  even  from  the  time  of  thdr  war- 
rants when  descriptive,  so  as  to  maintain  eject- 
ment thereon;  yet,  as  against  the  proprietaries, 
and,  after  them,  the  State,  the  title  was  only 
an  equitable  one.  The  duty  of  having  the  sur- 
vejTS  returned  was  always  the  same;  and  the 
manifest  inconvenience  of  outstanding  secret 
titles  led  the  courts,  in  process  of  time,  under 
the  influence  of  certain  statutes  passed  after 
the  Revolutionary  War,  and  the  manifest  dic- 
tates of  public  policy  and  convenience,  to  adopt 
a  rule  that  a  survey  would  be  regarded  as 
k8]  abandoned  unless  returned  in  a  reasonable 
time.  This  reasonable  time  was  finally  fixed 
at  seven  years.  In  ChamJben  v.  Mifflin,  1  Penr. 
A  W.  74, 78,  where  the  warrant  was  dated  in 
April,  1768,  and  therefore  prior  to  the  new 
rules  of  1765,  and  where  the  survey  was  not 
returned  until  1797,  the  Supreme  Court  of 
Pennsylvania  by  Juatioi  Huston  said:  "The 
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doctrine  of  our  courts  has  not  been  well  un- 
derstood, for  when  it  is  said  a  precisely  de- 
scriptive warrant  gives  title  from  its  date,  a 
vague  one  from  the  time  of  survey,  etc..  It 
is  sometimes  added  and  always  understood, 
provided  it  it  Mencise  foUtawd  up  with  rea- 
aonable  attentioii.  It  is  not,  and  never  was, 
the  law  that  on  taking  out  a  warrant,  and  pro- 
curing a  survey,  and  then  neglecting  or  re- 
fusing to  pay  the  surv^or's  fees,  which  was 
always  necessary  to  procure  a  return,  that  a 
man  could  hold  the  land  without  attending  to 
it  in  anyway  for  an  indefinite  length  of  time. 
Although  a  warrant  has  been  surveyed,  yet  if 
not  returned,  the  owner  may  chanffe  its  lines, 
or  ehange  its  place  altogether  and  Lay  It  on  any 
other  vacant  land  anywhere  near;  until  it  is 
returned,  the  State  has  no  to  wer  to  collect  ar- 
rears of  purchase  money.  It  never  can  be  that 
a  man  can  wait  thirty  or  forty  years,  and  all 
that  time  be  able  to  say,  this  is  my  land  if  I 
please,  and  not  mine  unless  I  please."  The 
court  adds:  "We  have  full  and  ample  provis- 
ion on  this  subject  by  our  Legislature.  The 
Act  of  9th  April,  1781,  for  esUblishing  a 
land-offlce,  provides,  in  section  9,  that  all  sur- 
yeys  heretofore  made  shall  be  returned  into 
the  SuTveyor-Gkneral's  office  within  nine 
months,  and  prescribes  a  penalty  on  any  depu- 
ty surveyor  to  whom  his  fees  shall  be  paid,  who 
neglects  to  return.  This  continued  till  5th 
April,  1782,  when  it  was  enacted,  *It  shall  be 
lawful  for  the  Surveyor-General  of  this  State 
to  receive  returns  of  such  surveys,  as  shall  ap- 
pear to  him  to  have  been  faithfully  and  regu- 
larly made,  from  the  said  late  deputy  survey- 
ors, their  heirs  or  legal  representaUves,  for 
such  further  period  as  to  him  shall  seem  lust 
and  reasonable.'"  After  citing  other  Acts 
passed  in  1785,  relating  to  surveys  under  the 
Act  of  1784,  but  showinff  the  sense  of  the 
Legislature  on  the  necesnty  of  a  return  of 
survey  in  due  time,  and  the  evUs  incident  on 
n^lect  in  this  particular,  the  judge  proceeds: 
"Then  came  the  Act  of  4th  September,  1798, 
which  provides  that  'All  returns  of  surveys 
which  have  been  actually  executed  since  the 
4th  July,  1776,  by  deputy  surveyors,  while 
they  acted  under  legal  appointments,  shall  be 
received  in  the  land-office,  although  the  said 
deputy  surveyors  may  happen  not  to  be  in  of- 
fice at  the  time  of  the  return  or  returns  beinff 
made;  Provided,  Tliat  no  retum$  he  admitted^ 
that  were  made  by  deputy  eurveyan,  who  have 
been  more  than  nine  yean  out  ^  offloe*  This 
short  law  is  in  some  respects  obscure  when 
closely  examined,  but  it  further  shows  strong- 
ly the  sense  of  the  Legislature  on  the  subject 
of  keeping  titles  in  this  uncertain  and  unfin- 
ished state.  It  lays  down  a  rule  which  is  not 
easily  gotten  over  by  the  courts.  Independent 
of  this  law,  who  will  say  that  the  Act  of  1783, 
which  allows  returns  to  oe  received  until  such 
period  as  the  Surveyor-General  shall  deem  lust 
and  reasonable,  would  keep  the  office  open  for- 
ever? I  am  'aware  that  there  are  cases  where 
plaintiffs  have  recovered  on  surveys  not  rC' 
turned  since  1798.  They  will,  however,  be 
found  very  special  cases,  where  the  owner  has 
proved  great  exertions  on  his  part  to  procure 
returns,  and  fraud  or  accident  in  preventing 
them.  I  am  also  aware  that  the  owners  of 
many  tracts,  who  have  taken  possession  and 
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occapled  them,  or  tnuumitted  them  to  their 
descendantB,  hare  found  no  returns  in  the  of- 
fice. In  such  cases  the  land  officers  issue  or- 
ders and  have  returns  made  jet,  and  riAtlj, 
for  no  injury  is  done  to  any  one.  So,  if  land 
has  been  surveyed,  and  no  adyerse  claimant, 
as  improyer,  or  by  warrant,  has  any  claim  to 
the  land,  returns  are  recdyed,  and  may  be  re- 
ceived, nom  the  present  deputy  snnreyors;  but 
where,  as  in  the  present  case,  a  vague  or  re- 
moved warrant  hias  been  surveyed,  and  then 
neglected  thirty  years,  or  even  a  less  time,  and 
no  excuse  shown,  it  was  not  within  a  'Just  and 
reasonable  time'  to  receive  the  return,  after  an- 
other had  bought  and  paid  for  it,  as  derelict" 
This  case  was  decided  in  1839. 

The  principles  of  this  case  were  followed  up 
in  the  subsequent  cases  of  AdtUeman  v.  Mm- 
tergon,  1  Penr.  A  W.  4U;  Starr  y.  Bradford,  3 
Penr.  &  W.  808»  and  Birawh  v.  Shoemaker,  1 
"Watts  ft  S.  106.  In  the  last  case  a  "Just  and 
reasonable  time"  for  the  return  of  a  survey  was 
[450]  settled  at  seven  years,  as  had  been  suggested  in 
theprevious case  of  Btwm  v. Bra^cra, 

We  think  that  these  authorities  reach  the 
present  case,  notwithstanding  the  inception  of 
title  took  place  prior  to  the  year  1765,  and  that 
the  dedeian  cfthe  CHreuit  (kmri  wu  Tighi\  and 
ii  if  therrfore  affirmed. 
True  copy.   Test  i 

James  H.  MoKennej,  Clerk,  Sup.  Oourt,  U«  & 


DENVER  AND  RIO  GRANDE  RAILWAY 

COMPANY,  Plff.  in  Err., 

e. 

JAMES  HARRIS. 

(Bee  8.  G.  BeDort6r*s  ed.  WT-ffUU 

Railroade— taking  foreibU  poeaeeeion  ef  a  raU- 
road-'^pereonal  tnjuriee—action  for  damagee 
— compensatory  andpunitive  damagee—Uabil' 
ity  of  corporation  for  torti  committed  by  ite 
eervante. 

L  A  oorporatlon  Is  liable  oMIUer  for  torts  com- 
mitted by  its  servants  or  agents  precisely  as  a  nat- 
ural person;  and  it  is  liable  as  a  natural  person  for 
the  acts  of  its  agents  done  by  Its  authority,  express 
or  implied,  though  there  be  neither  a  written  ap- 
pointment under  seal,  nor  a  vote  of  the  corporation 
constituting  the  agency  or  authorising  the  act 

2.  A  railroad  company  Is  'liable  fOr  personal  in- 
juries resulting  to  the  person  or  persons  in  the 
peaceable  possession  of  property,  from  its  employ- 
ment of  force  and  violenoe  In  disturbing  such  peace- 
able  possession,  without  reference  to  the  question 
of  legal  title  or  right  of  possession. 

a.  whereacorporation,byitscontroUlngofilcers, 
has  wantonly  disbirbed  the  peace  of  the  community, 
and  by  the  use  of  violent  means  has  endangered  the 
lives  of  dtiaens  In  order  to  maintain  rights,  for  the 
vindication  of  which,  if  they  eziste£  an  appeal 
ahould  have  been  made  to  the  Judicial  inbunals,  the 
doctrine  of  punitive  damages  applies  in  an  action 
to  recover  for  personal  Injuries  to  the  plaintiff. 

4.  Where  one  of  the  consequences  of  a  wound, 
caused  by  the  defendant*S  wrong,  is  to  render  the 
plaintiff  impotent,  evidence  thereof  Is  admlasible, 
although  the  declaration  does  not  in  terms  so  speo- 
ify:  and  the:  Jury  may  consider  such  Impotency  In 
estimating  compensatory  damages. 

fiw  In  the  case  presented,  the  evidence  furnishes  no 
basis  for  the  suggestion  that  the  plaintiff  voluntarily 
Joined  an  iUegaTaasembly  for  the  purpose,  if  neces- 
sary, of  committing  murder,  or  any  other  criminal 
offense. 

[No.  290.] 
Argued  May  5,  JS37.       Decided  May  $7, 1S87, 
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I'V  ERROR  to  the  Supremo  Gomt  of  the 
.  Territoiy  of  New  Meztoo.    Affirmed, 
The  hlstorr  and  facts  of  the  case  appear  In 
the  opinion  or  the  court 
JKsfsri.  Charles  M.  Da  €o«ta»  Clarence 

A.  Seteard,  John  M.  Waldron  and  Bduard  0. 
Woleott,  for  phtintiff  in  error. 

Mr,  Jno.  H.  KnaebaU.for  defendant  in 
error: 

Corporate  responsibility  is  the  correlative  of 
corporate  power;  and  a  corporation  whoee  force 
and  funds  are  employed  unlawfully  to  efTectuate 
some  corporate  design,  however  illegal,  is  re> 
sponsible  f  orensically  in  as  high  a  degree  as  the 
humblest  citizen . 

Salt  Lake  Oity  ▼.  BbUieter,  118  U.  8.  250 
(ante,  176);  BalHnwre  A  R  R,  R,  Oo.  t.  Fifth 
Bap,  Ohureh,  106  U.  8.  880  C27:744);  Nat,  Bank 
Y  Graham,  100  U.  8.  702  (25:751);  Merefiaf*U 
Bank  Y.  State  Bank,  77  U.  &  10  Wall.  604 
(19:1008);  Phila,  W,diB,RB.Oo.  y.  Quigley, 
62  U.  8.  21  How.  209  (16:75);  Lynch  y.  Met, 
Elee.  B,  Co.  90  N.  T.  77;  Bameden  Y,Boeton  A 
A.R  B,  Oo.  104  Mass.  117;  Fi^mt  v.  Domeetic 
SewingM.  Co.  188  Mass.  ^^\Bt,  Louie,  C.  A  A. 

B,  B,  Oo.  Y,Damy,  19  Dl.  858;  Chicago  AN.  W. 
B.  Co.  V.  Peacock,  48  DL  258;  Baetem  Counties 
B  Co,  Y,  Broom,  6  Exch.  R.  814;  Pa.  B,B  Oo.y, 
Vandiver,  42  Pkt.  865;  2  Wood's  Ity.  Law,  1874. 

The  trespass  being  willful,  wanton  and  cruel, 
and  manifesting  extraordiniuy  turpitude,  ex- 
emplary damages  were  proper. 

Ikuf  Y,  Woodworth,  54  U.  8.  18  How.  863 
(14:181);  MUwaukee  A  St.  P.  B  Oo.  v.  Arms, 
91  U.  8.  489  (28:874);  Mieeouri  P^  B  Co,  y. 
ffumee,  115  U.  8.  621  (29:466). 

The  plaintiff  in  enor  has  suffered  no  substan- 
tial prejudice  from  anything  here  alleged  as 
error.  The  extremely  serious  injury  susered 
by  the  defendant  in  enor,  and  the  enormity  of 
outrage  attending  its  opmmission,  suggest  that 
the  damages  awarded  are  even  leas  than  Justice 
miffht  demand. 

Decatur  Bank  y.  SL  Louie  Bank,e8  U.  8.  21 
Wall  294  (22:660);  Walbrun  y.  BatHU,  83  U.  8. 
16  Wall.  577  (21:489);  Marine  Bank  v.  FuUon 
BanJb,  69  U.  8.  2  Wall.  252 (17:786); ITnion  Om. 
S.  Min.  Co.  Y.  Taylor,  100  U.  8.  87  (25:541). 

Mr.  Juetiee  Harlan  delivered  the  opinion 
of  the  oourt: 

This  action  was  brought  by  James  Harris.  [598] 
the  defendant  in  enor,  against  the  Denver  and 
Rio  Grande  Railway  Oompany,  a  corporation 
of  the  8tate  of  Colozado,  to  recover  damages 
for  injuries  which,  he  alleges,  were  soatained 
by  him,  in  his  person,  by  reason  of  an  illegal 
and  wrongful  assault  made  by  that  Cbmpany, 
acting  by  its  servants  and  agents.  The  plea 
was  not  guilty.  There  was  a  verdict  and  judg- 
ment in  favor  of  the  plaintiff  for  $9,000.  The 
Judgment  was  affirmed  in  the  8upreme  Court 
of  tne  Territory,  andhas  been  brought  here  for 
review. 

The  defendant  introduced  no  evidence,  al- 
though its  officers  were  the  diief  actors  on  the 
occasion  when  the  plaintiff  was  injured.  The 
case  made  by  the  latter  and  other  witnesses 
testifying  in  his  behalf  is  stated  by  the  8upreme 
Ck>urt  of  the  Territory,  in  the  following  extract 
£rom  its  opinion: 

"The  record  disdoees  the  fact  that  there  wss 
evidence  on  the  trial  in  the  lower  court  to  the 
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effect  (hat  about  the  tenth  or  twelfth  of  June, 
1879,  the  Atchison,  Topeka  and  Santa  F6  BaO- 
way  Oompany  was  in  peaceable  possession,  by 
its  agents  and  employw,  of  a  certain  railroad  in 
the  State  of  Colorado^  ronninff  from  Alamosa 
10  the  City  of  Pueblo,  in  that  State;  that  at  or 
about  that  date,  and  while  the  Atchison,  Topeka 
and  Santa  F€  Railway  Company  were  so  in 
possession  of  said  railroad,  the  plaintiff  in  error, 
the  Denyer  and  Rio  Grande  Railway  Company, 
by  an  armed  force  of  seyeral  hundred  men, 
acting  as  its  agents  and  employes,  and  under 
its  yioe  president  and  assistant  general  manager, 
attackecl  with  deadly  weapons  the  agents  and 
•mplo^r^s  of  said  Atchison,  Topeka  and  Santa 
Fe  Railway  Company  haying  charge  of  said 
railroad,  and  forcibly  aroye  them  from  the  same, 
and  took  forcible  possession  thereof;  that  there 
was  a  demonstration  of  armed  men  aU  along 
the  line  of  the  railroad  seized;  and  while  this  was 
beine  done,  and  the  seizure  was  being  made, 
the  defendant  in  error,  who  was  an  employ^  of 
the  Atchison,  Topeka  and  Santa  F6  Railway 
Company,  on  saia  line  of  raUroid,  and  while 
on  the  track  of  the  road,  and  on  a  hand  car 
thereon,  in  the  line  of  his  employment,  was 
fired  upon  by  men  as  he  was  passing,  and 
seriously  wounded  and  inlured;  that  imme- 
diately upon  the  seizure  of  the  railroad  as  afore- 
said the  plaintiff  in  error  accepted  it,  and  at 
once  entered  into  possession  thereof,  and  com- 
menced and  for  a  time  continued  to  use  and 
operate  the  same  as  its  own." 

One  of  the  propositions  adyanced  by  counsel 
for  the  Company  is  this:  That  it  appears  from 
the  plaintiff's  case,  and  by  his  evidence,  that 
he  yoluntarily  armed  himself,  and  taking  the 
law  into  his  own  hands,  loined  an  illefi'al  as- 
aembly  for  the  purpose,  if  necessary,  of  com- 
mitting murder;  that,  in  the  course  of  the  riot 
and  rout,  he  receiyed  a  wound  at  the  hands  of 
those  whom  he  had  soufi:ht  by  yiolence  to  de- 
stroy; that,  under  such  circumstances,  the  law 
will  not  permit  him  to  recover  for  an  alleged 
assault,  but  conclusively  presumes  his  assent 
thereto;  nor  win  the  law  permit  him  to  recover 
through  the  medium  and  by  the  aid  of  an  illegal 
transaction,  to  which  he  was  a  party,  and  which 
constitutes  the  foundation  of  his  case. 

The  same  proposition  was  stated  In  another 
form  in  argument:  that  the  plaintiff  engaged 
▼oluntarily,  and  not  for  his  necessary  self  de- 
fense, in  a  physical  combat  with  others,  and 
cannot,  upon  principle,  maintain  a  civil  action 
to  recoyer  damages  for  injuries  received  in  such 
combat  at  the  hands  of  his  adversary,  unless 
the  latter  beat  him  exoessiyelyor  unreasonably; 
this,  upon  the  ground  that,  "Where  two  parties 
participate  In  the  commission  of  a  criminal  act, 
and  one  party  suffers  damages  thereby,  he  is 
not  entitled  to  indemnity  or  contribution  from 
the  other  party." 

These  propositions  haye  no  application  in  the 
present  case.  The  evidence,  taken  together, 
furnishes  no  basis  for  the  suggestion  that  the 
plaintiff  voluntarily  Joined  an  Ulegal  assembly 
for  the  purpose  if  necessary,  of  committing 
murder,  or  any  other  criminal  offense.  Nor 
does  it  justify  the  assertion  that  he  voluntarily 
engaged  in  a  physical  combat  with  others.  All 
that  he  did  on  the  occasion  of  his  being  injured 
was  by  way  of  preparation  to  protect  him- 
self, and  the  proper^  of  which  he  and  his  co- 
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employes  Were  in  peaceable  possession,  against 
organized  violence.  It  appears  in  proof,  as 
stated  by  the  court  below,  that  the  Atchison, 
Topeka,  and  Santa  F6  Railroad  Company  wac 
in  the  actual,  peaceable  possession  of  the  road 
when  the  other  Company,  by  an  armed  body 
of  men,  oiganized  and  under  the  command  of 
its  chief  ofScers,  proceeded,  in  a  violent  manner, 
to  drive  the  agents  and  servants  of  the  former 
company  from  the  posts  to  which  they  had  been 
respectively  assigned.  It  was  a  demonstration 
of  force  and  violence,  that  disturbed  the  peace 
of  the  entire  country  along  the  h'ne  of  the  rail- 
way, and  involved  the  safety  and  lives  of  many 
human  beings.  It  is  a  plain  case,  on  the  proof, 
of  a  corporation  taking  the  law  into  its  own 
hands,  and,  by  force  and  the  commission  of  a 
breach  of  the  peace,  determining  the  question 
of  the  richt  to  tlie  possession  of  a  pubHc  high- 
way estiu>lished  primarily  for  the  convenience 
of  the  people.  The  courts  of  the  Territory 
were  open  for  the  redress  of  any  wrongs  that 
had  been,  or  were  being,  committed  a^inst 
the  defendant  by  the  oti^er  company.  If  an 
appeal  to  the  law,  for  the  determination  of  the 
dispute  as  to  right  of  possession,  would  have 
involved  some  delay,  that  was  no  reason  for  the 
employment  of  force— least  of  all,  for  the  use 
of  violent  means  under  circumstances  imperil- 
ing the  peace  of  the  community  and  the  lives 
of  citizens.  To  such  delays  all— whether  in- 
dividuals or  corporations — must  submit,  what- 
ever may  be  the  temporaiy  inconvenience  result- 
ing therefrom.  We  need  scarcely  suggest  that 
this  duty,  in  a  peculiar  sense,  rests  upon  corpo- 
rations which  keep  in  their  employment  large 
bodies  of  men,  whose  support  depends  upon 
their  ready  obedience  of  the  orders  of  their 
superior  officers,  and  who,  being  org:  .ized  for 
the  accomplishment  of  illegal  purposes,  may 
endanger  the  public  peace,  as  well  as  the  per- 
sonal safety  and  the  property  of  others  besides 
those  immediately  concerned  in  their  move- 
ments. 

These  principles,  under  somewhat  different 
drcumstanoes,  were  recognized  and  enforced 
by  this  court  at  the  present  term.  One  Johnson 
was  in  the  actual  peaceable  possession  of  eigh- 
teen miles  of  a  railroad  built  by  him  for  a  rail- 
road company,  and  was  running  his  own  loco- 
motives over  it  He  claimed  the  right  to  hold 
possession  until  he  was  paid  for  his  work.  But 
the  company,  disputing  his  right  to  possession, 
elected  him  by  force  ana  violence.  He  brought 
his  action  of  forcible  entry  and  detainer.  This 
court  said  that  the  party  "so  using  force  and 
acquiring  possession  may  have  the  superior 
title,  or  may  have  the  better  right,  to  the  pres- 
ent possession;  but  the  policy  of  the  law  in  this 
class  of  cases  is  to  prevent  tne  disturbances  of 
the  public  peace,  to  forbid  any  person  righting 
himself  in  a  case  of  that  kind  by  his  own  hand 
and  yiolence,  and  to  require  that  the  party  who 
has  in  this  manner  obtained  possession  shall 
restore  it  to  the  party  from  whom  it  has  been 
so  obtained;  and  then,  when  the  parties  are  in 
status  quo,  or  in  the  same  position  as  they  were 
before  the  use  of  violence,  the  party  out  of  pos- 
session must  resort  to  legal  means  to  obtain  his 
possession,  as  he  should  have  done  in  the  first 
instance."  Iron  Mountain  A  H.  B,  R,  Co.  v. 
Johnson,  119  U.  S.  808  [anU,  604].  Wh" 
this  language  was  used  in  a  case  arismg  undtx 
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a  local  statute,  relating  to  acttons  of  forcible 
entry  and  detainer,  it  is  not  without  force  in 
cases  like  this,  where  the  peaceable  possession 
of  property  is  disturbed  by  such  means  as  con- 
stitute a  breach  of  the  peace.  If,  in  the  em- 
ployment of  force  and  violence,  personal  injury 
arises  therefrom  to  the  person  or  persons  thus 
in  peaceable  possession,  the  party  using  such 
unnecessary  force  and  inlolence  is  liable  in  dam- 
ages, without  reference  to  the  question  of  legal 
title  or  right  of  possession. 

Reference  was  made  in  argument  to  those 
X)ortions  of  the  charge  that  refer  to  the  liabili^ 
of  corporations  for  torts  committed  by  their 
einplc>yis  and  servants. 

In  PhiladapMa,  W,  dk  B,  R,  R,€h.Y.  Quiglep, 
«2  U.  8.  21  How.  207  [16:74],  this  court  held 
that  a  railroad  corporation  was  responsible  for 
the  publication  by  them  of  a  libel,  in  which 
the  capacity  and  skill  of  a  mechanic  and  build- 
er of  depots,  bridges,  station  houses,  and  other 
structures  for  railroad  companies,  were  falsely 
and  maliciously  disparagea  and  undervalued. 
The  publication,  in  that  case,  consisted  in  the 
prsservation,  in  the  permanent  form  of  a  book 
tor  distribution  among  the  persons  belonging 
to  the  corporation,  of  a  report  made  by  a  com- 
mittee of  the  company's  board  of  directors,  in 
relation  to  the  administration  and  dealings  of 
the  plaintiff  as  a  superintendent  of  the  road. 
The  court,  upon  a  full  review  of  the  authorities, 
held  it  to  be  the  result  of  the  cases,  "that  for 
acts  done  by  the  agents  of  a  corporation,  either 
ineontraetu  or  in  delicto,  in  the  course  of  its 
business,  and  of  their  employment,  the  corpor- 
ation is  responsible  as  an  Individual  is  re- 
sponsible under  shnilar  circumstances.''  In 
8taU  V.  Marrii  dk  Bmx  B.R€h.2S  K.  J.  L. 
869,  it  was  well  said  that,  "If  a  corporation  has 
Itself  no  hands  with  which  to  strike,  it  may 
employ  the  hands  of  others;  and  it  is  now  per- 
fectly well  settled,  contrary  to  the  ancient  au- 
thorities, that  a  corporation  is  liable  eivOiter 
for  all  torts  committed  by  its  servants  or  agents 
by  authority  of  the  corporation,  express  or  im- 
plied. *  •  •  The  result  of  the  modem  caaesis 
that  a  corporation  is  liable  dviUter  for  torts 
committed  by  its  servants  or  agents  precisely  as 
a  natural  person;  and  that  it  is  liable  as  a  nat- 
ural person  for  the  acts  of  its  agents  done  by 
its  authority,  express  or  implied,  though  there 
be  neither  a  written  appointment  under  seal 
nor  a  vote  of  the  corporation  constituting  the 
M;ency  or  authorizing  the  act"  See  also  Salt 
Lake  OUg  v.  ffoUister,  118  U.  8. 256, 260  [ante, 
176, 178];  Ifeuf  Jereey  Steamboat  Oo.  v.  Broekett, 
present  term,  121  if.  8.  687  [ante,  1040];  J^o- 
tionai  Bank  v.  Oraham,  lOO  U.  8.  609,  702 
[26:  760,  7611.  The  instructions  given  to  the 
Jury  were  in  harmony  with  these  siUntary  prin- 
ciples. Whatever  may  be  said  of  some  ex- 
pressions in  the  charge,  when  detached  from 
tbeir  context,  the  whole  diarge  was  as  favor- 
able to  the  defendant  as  it  was  entitled  to 
demand  under  the  evidence. 

One  of  the  consequences  of  the  wound  re- 
ceived by  the  plaintiff  at  the  hands  of  the  de- 
fendant's servants  was  the  loss  of  the  power  to 
have  offspring— a  loss  resulting  directly  and 
proximately  from  the  nature  ot  the  wound. 
Evidence  of  this  fact  was  therefore  admissible, 
although  the  declaration  does  not,  in  terms, 
specify  such  loss  as  one  of  the  results  of  the 
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wound.  The  court  very  pioperly  instructed 
the  Jury  that  such  impotency,  if  caused  by  the 
defendant's  wrong,  might  be  considered  in  es- 
timating any  compensatory  damages  to  which 
the  plaintiff  might  be  found,  under  tJl  the  evi- 
dence, to  be  entitled.  Wader.  Lero^,  61  U.  & 
20How.44[15:8iq. 

The  court  also  instructed  the  Jury  that  they 
were  not  limited  to  compensatory  damages,  but 
could  give  punitive  or  exemplary  dami^es  if  it 
was  found  that  the  defendant  acted  with  bad 
intent,  and  in  pursuance  of  an  unlawful  pur* 
pose  to  forcibly  take  possession  of  the  railway 
occupied  by  the  other  company,  and  in  so  doine 
shot  the  plaintiff,  causing  him  incurable  ana 
permanent  injury;  always  bearing  In  mind  that 
the  total  damages  could  not  exceed  the  sum 
claimed  in  the  declaration.  This  instruction, 
the  Company  contends,  was  erroneous.  Its 
counsel  argue  that  while  a  master  may  be  ac- 
countable to  an  injured  party  to  the  extent  of 
compensatory  dainages  for  tne  wron^ul  acts 
of  his  servant— provided  the  servant  is  acting 
within  the  general  scope  of  his  employment  in 
committing  the  inlurv— even  though  the  master 
may  not  have  authonzed  or  may  have  even  for- 
bidden the  doing  of  the  particular  act  com- 
Slainedof ,  yethe  cannot bemulcted  in  exemplary 
amages  unless  he  directed  the  servant  to  com- 
mit the  special  wrong  in  question  in  such  man- 
ner as  to  personally  identify  himself  with  the 
servant  in  the  perpetration  of  the  Injurious  act 
The  right  of  the  tary  in  some  cases  to  award 
exemplary  or  punitive  damages  is  no  longer  an 
open  question  in  this  court  In  Day  ^.  Wood- 
tearth,  64  U.  8. 18  How.  871  [14: 185], which  was 
an  action  of  trespass  for  tearing  down  and  de- 
stroying a  mUldam,  this  court  said  that  in  all 
actions  of  trespass,  ana  all  actions  on  the  case 
for  torts  *'A  Jury  may  inflict  what  are  called 
exemplary,  punitive,  or  vindictive  damages, 
upon  a  defendant,  having  in  view  the  enormity 
of  his  offense  rather  than  the  measure  of  com- 
pensation to  the  plaintiff;"  and  that  such  ex- 
emplary damages  were  allowable  'in  actions 
of  trespass  where  the  injury  has  been  wanton 
or  malicious,  or  gross  and  outRtfeous."  The 
general  rule  was  recognized  and  enforced  in 
rhiladeliMa,  W.  d  B.  E.  S,(h.Y.(iuiffle9  [n». 
pra],  which,  as  we  have  seen,  was  an  action  to 
recover  damages  against  a  corporation  for  a 
libel;  in  the  latter  case,  the  court  obeerying  that 
the  malice  spoken  of  in  the  rule  announced  in 
Day  V.  WoodtDorA  was  not  merely  the  doingof 
an  unlawful  or  injurious  act,  but  the  act  com- 
plained of  must  have  been  conceived  "in  the 
spirit  of  mischief  or  of  criminal  indifference  to 
civil  obligations."  Bee  b,]bo  Milwaukee  d  St,  P, 
B,B.Oo.y.  ^rm*,  91 U.  8. 492  [28:8761;  If OwiiW 
Pae.  R.  Oo.  v.  ffumee,  116  U.  6.  612,  621  [29: 
468,  466];  and  Barry  v.  Bdmunde,  116  U.  a 
650,  662-8  [29:729,  788]. 

The  court,  in  the  present  case,  said  nothing 
to  the  Jury  that  was  inconsistent  with  the  prin- 
ciple as  settied  in  these  cases.  The  Jury  were 
expressly  restricted  to  compensatory  damages, 
unless  they  found  from  the  evidence  that  the 
defendant  acted  with  bad  intent  and  in  pur- 
suance of  an  unlawful  purpose  to  employ  force 
to  dispossess  the  other  company.  The  doctrine 
of  punitive  damages  should  certainly  apply  in 
a  case  like  this,  where  a  corporation,  Dy  its 
controlling  officers,  wantonly  disturbed  the 
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^ of  tlie  oommaiiihr,  jmd  bythe  nao  of 

Tiolent  maaiu  endangerea  the  lives  of  dtlzeoi 
Id  order  to  m^fat^in  rif^lL  for  the  vindication 
of  which,  if  thej  edilea,  an  appeal  ahonld 
have  been  made  to  the  Jndidal  tribunals  of 
the  countiT.  That  the  defendant,  within  the 
meaning  ox  the  role  holding  corporations  lo- 
spondbM  for  the  misoondoct  of  their  servants 
in  the  oouise  of  its  bnsineBS  and  of  thehr  em- 
ployment, directed  that  to  be  done  which  was 
done,  is  not  to  be  doabted  from  the  evidence, 
the  whole  of  which  is  given  in  the  bill  of  ex- 
ceptions. Its  fpveming  officers  were  in  the 
actual  oommana  and  directing  the  movements 
of  what  oneof  the  witnesses  described  as  the 
^'Denver  and  Bio  Grande  forces/'  which  were 
avowedly  organized  for  the  purpose  of  driving 
the  other  company  and  its  employ^  by  force, 
from  the  poesMsion  of  the  road  in  queBtion. 

Other  (niestions  were  discussed  by  counsel* 
but  they  do  not,  in  our  Judgment*  aeserveconr 
sideration.  Substantial  ]u&oe  has  been  done 
without  violating  .any  principle  of  law  in  the 
admiasioD  of  evidence,  or  in  the  granting  or 
ref  usinff  of  instructions. 

Ttueoopr.   Test: 

JamM  H.  MoKenney,  OleTk,8np.  Oonrti  U.  & 
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WILLIAM  H.  ROBERTSON,  OoUeotor  of 

the  PoBT  or  New  Yobk. 

(Bee&a  BeportQi«Sed.tU-«14) 

IhaiM^'*  So9arie$,**  itOfsei  to  60  p&r  enU  ad 
valorem,  thedutff  impated onoeads, 

•*B€8arie8,**oomDoaed  of  heads  with  steel,  sflTsr 
uido^6rjMl^%headsbeb^the  omnponent 
— "-irl^  of  chief  VBlne.  are  dntiSbleat  the  n^e  of 
^Imposed  oc  bea&,  tmder  section  S48S,  B.  a 


material  of  chief  value,  are  dutiable  at  the  late  of 
dutsr  Impowkl  oc  bea&,  tmder  section  S48S,  B.  a 
which  proYldes  that  ""On  aUartkdesmanufaotorS 


from  two  or  more  materials,  the  dutj  ahaU  be  m- 
sened  at  the  highest  rates  at  whicdi  any  of  the  oom^ 
pooent  parts  may  he oharrahle.'*  •«''»in^ 

J  [No.  880.] 
tied  Maif  f  ,  lg87.    Decided 
May  97,1887, 

rl  ERROR  to  the  Circuit  Courtof  the  United 
States  for  the  Southern  District  of  New 
Tort    Affirmed, 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 
Mr.  R.  D.  Hiuia«jr,  for  plaintUb  in  error. 
Jtfr.  6^.  A.  Jenk$,  BoUeUvr-Gen.  for  defend- 
ant in  error. 

Mr.  JfuHee  Blateliford  delivered  the  opin- 
Ion  of  the  court: 

This  is  an  action  at  law^  commenced  in  a 
<»UTt  of  the  State  of  New  York,  and  removed 
into  the  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  New  York,  brought  by 
the  firm  of  Benziger  Brothers  against  the  Col- 
lector of  the  Port  of  New  York,  to  lecover 
back  duties  alleged  to  have  been  illegally  ex- 
acted on  importations  made  into  the  Port  of 
New  York,  in  1881.  of  articles  which  were  en- 
tered  as  "rosaries.*  The  duty  exacted  was  60 
per  cent  ad  edrfofwn,  under  schedule 


478.  which  provides  for  that  rate  of  duty  on  [2121 
*' an  beads  and  bead  ornaments."  Atthetrial, 
the  court  dhected  the  lury  to  find  a  verdict  for 
the  defendant  The  plaintiilB  excepted  to  this 
direction  and,  after  such  a  verdict  and  a  Judg- 
ment accordingly,  brouj^t  this  writ  of  error. 

The  component  materials  of  the  rosaries  in 
question  were:  1.  Beads,  glass;  chain  and 
crosB,metaL  8.  Beads,  wood;  chain  and  cross, 
metaL  8.  Beads,  chain,  and  croes  all  of  steeL 
4  Beads,  bone;  chain  and  cross,  metal.  6. 
Beads,  ivoiy;  chain  and  cross,  metal.  6.  Beads, 
chain,  and  cross  all  of  silver.  7.  Beads, 
motherof-pearl;  chain  and  croes,  metal.  It 
was  proved  at  the  trial  that  the  rosaries  are 
composed  of  beads,  a  metal  chain,  and  a  crosi^ 
the  beads  being  fastened  on  the  chain  at  lem^ 
lar  intervals;  that  a  rosary  is  not  oompfote 
without  a  cross;  that  they  are  used  by  Roman 
Catholics  in  counting  thcdr  prayers;  that  they 
are  carried  in  the  pocket  when  not  so  in  use, 
and  axe  never  used  for  ornament;  that,  in  all 
cases,  the  beads  are  the  component  material  of 
chief  value;  that  thev  are  d^t  in  only  by  deal- 
en  in  religious  and  devotional  articles  pertain- 
ing to  the  Catholic  Church,  and  are  not  dealt 
in  by  those  who  deal  generally  in  beads  and 
bead  ornaments,  and  are  not  known  to  them; 
and  that  the  expression  "I  say  the  beads,"  is 
somethnes  applied  to  the  devotional  exercises 
which  are  performed  on  rosaries.  The  witness- 
es for  the  plaintiilb  testified  thatthe  articles  in 
question  are  known  to  importers  and  wholesale 
dealers  as  rosaries,  and  are  dealt  in  under  that 
name,  and  are  not  dealt  in  under  the  name  of 
beads;  that  dealers  in  rosaries  also  deal  in  the 
beads  not  made  up  into  rosaries,  but  fastened 
together  on  a  cotton  string,  which  they  sell  to 
parties  to  be  made  up  into  rosaries;  that  an 
order  for  beads  would  be  understood  to  mean 
these  beads  and  not  the  ones  made  up  into  ro- 
raries;  and  that  the  people  who  use  rosaries 
sometimes  call  them  ^' beads"  and  sometimes 
"rosaries."  The  witness  for  the  defendant 
testified  that  they  are  called  beads  or  rosaries, 
and  are  bought  and  sold  under  the  name  of 
beads;  that,  m  point  of  fact,  they  are  made  of 
beads,  and  are  called  beads  and  rosaries,  irre- 
spective of  the  material  of  which  the  bMds  are 
composed.  On  cross  examination  he  testified 
as  follows:  "Q.  What  class  of  people  call 
them  beads?  A.  Well,  I  think  people  in  New 
York.  Q.  Whatdass  of  people  in  New  York?  £*13] 
A.  A  great  many  Catholics  call  them  beads, 
and  a  great  many  call  them  rosarieiL  Q.  Dont 
the  douers  call  them  rosaries,  and  so  crtalogua 
them?    A.  Yes,  sfar." 

The  plsintifb  daim  that  the  rosaries  were 
not  duuabke  under  the  head  of  ''Veds  and  bead 
ornaments,"  but  were  dutiable  mder  various 
provisions  of  the  Revised  Statutes,  at  86  per 
cent,  as  manufactures  if  ^ood,  bone,  ivoiy. 
and  shells;  at  40  per  cent,  as  manufactures  of 
fflass  and  sQver,  and  at  46  per  cent  as  numo- 
lectures  of  steel. 

The  principle  adopted  hnr  the  -Treasury  De- 
partment in  directing  the  Collector  to  assess  a 
dutv  of  60  per  cent  on  these  rosaries  was  that, 
as  they  were  not  enumerated  as  "rosaries^  in 
the  Tariff  Act,  and  wera  composed  of  beads 
with  steel,  silver  and  other  metals,  the  beads 


^^^iSSL'TH^iy^^^l  wneauje  "M"  of  being  the  component  material  of  chief  value, 
section  8604  of  the  Revised  SUtutes,  8d  ed.  p.  |  although  they  might  not  be  "  bead  ornaments." 
1*«  U.  S. 
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thej  were  dutiable  at  the  rate  of  duty  imposed 
on  Deads,  by  virtue  of  the  proyision  of  section 
2499  of  the  KeTised  Statutes,  which  enacts  that 
"on  all  articles  manufactured  from  two  or 
more  materials,  the  duty  shall  be  assessed  at  the 
highest  rates  at  which  any  of  its  component 
parts  may  be  chargeable."  This  provision  does 
not  apply  to  any  enumerated  articles,  but  a.^ 
plies  only  to  nonenumerated  articles.  The  arti- 
cles in  question  were  known  to  importers  and 
dealers  as  "  rosaries."  As  such,  they  were  not 
an  enumerate  article,  but  were  dutiable,  under 
the  above  provision  of  section  2499,  at  the  duty 
imposed  on  "beads." 

The  cases  of  Lottimer  T.Lawrence,  1  Blatchf. 
618,  and  Armur  v.  Suwfield,  96  U.  8.  128  [24: 
772],  cited  by  the  plaintiffs,  have  no  apphca- 
tion  to  the  present  case.  In  the  former  case, 
the  article  in  question,  thread  lace,  was  enu- 
merated in  the  tariff  by  that  name.  In  the 
second  case,  the  article  was  spectacles,  made 
of  glass  and  steel.  A  duty  of  45  per  cent  was 
exacted  on  the  spectacles,  as  being  "manu- 
factures of  steel,  or  of  which  steel  shall  be  a 
component  part."  It  was  held  by  this  court 
that  the  article  was  dutiable  at  only  40  per 
cent  under  the  head  of  "pebbles  for  spectacles 
r214l  "^^  ^^  manufactures  of  glass,  or  of  which 
^  ^  glass  shall  be  a  component  material."  The 
ground  of  the  decision  was  that,  as  there  could 
be  no  spectacles  without  pebbles  or  glass,  the 
duty  of  40  per  cent  was  imposed  on  the  peb- 
bles or  glass  as  materials  to  aid  the  sight,  the 
steel  being  incidental  merely,  and  that,  in  fact, 
spectacles  were  designated  under  the  descrip- 
tion of  "  pebbles  for  spectadea." 
Judgment  aMrmed, 
True  copy.   Test: 

James  H.  MoKeoney,  Qerk,  Sup.  Ooorti  U.  8. 


[363]  ^MMA  0.  WHIT8ITT,  Sole  Devisee  and 
Heir  at  Law  of  Righabd  E.  WHrraiTT, 
Deceased,  Appt,^ 

UNION  DEPOT  AND  RAILROAD  COM- 
PANY ET  AL. 

(Bee  8. 0.  Beporter's  ed.  88fr-a66w) 

Praetiee—diimtssal  qf  appeal  taken  nea/rlyfaur 
j^ean  after  the  decree  wae  rendered. 

This  oourt  digmissee,  upon  its  own  motion,  an  ap- 
peal taken  nearly-  four  yeaxs  after  the  decree  was 
rendered,  there  being  no  sugirestion  of  disability  to 
brlBff  the  appellant  within  the  proviso  of  seonon 

^^^      ^  [No.  809.] 

Submitted  May  11, 1S87.  Decided  May  97,1887. 

APPEAL  from  the  Cltcuit  Court  of  the  United 
States  for  the  District  of  Colorado.    Lie- 
mieeed 

The  histoiy  and  facts  of  the  case  suflSdently 
appear  in  the  opinion  of  the  court. 
Mr.  E*  T.  Wells,  for  appellant 
No  counsel  appeaored  for  appellees. 

[364]        Mr.  Chief  Jtutiee  Waite  delivered  the  opin- 
ion of  the  court: 

This  was  a  suit  in  equity  benm  by  Richard 
E.  Whitdtt,  then  in  me,  and  James  Meskew, 
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to  quiet  their  possession  of  certain  lots  in  Den- 
ver, Colorado.  A  decree  was  entered  October  6, 

1880,  dismissing  the  bill.  From  that  decree  the 
complainants  took  an  appeal  to  this  court,  which 
was  dismissed  at  October  Term,  1880,  because 
it  did  not  appear  that  the  value  of  the  matter  in 
dispute  exceeded  $5,000.  WJUtsiU  v.  R.  R.  Co. 
103  U.  8.  770  [26:  8371.    On  the  20th  of  Julv, 

1881,  Emma  O.  Whitsitt  appeared  in  the  circuit 
oourt,  and,  suggesting  the  death  of  Richard  £. 
Whitsitt,  asked  to  be  made  a  party  to  the  suit 
in  his  stead,  as  sole  heir  and  devisee.  An  order 
to  this  effect  was  made,  and  she,  on  the  30th  of 
August,  1881,  filed  in  the  circuit  oourt  an  affi- 
davit showing  that  the  value  of  the  matter  in 
dispute  did  exceed  $5,000.  On  the  same  day 
she  took  another  appeal,  which  was  dock- 
eted in  this  court  September  24, 1881,  and  dis- 
missed, under  Rule  16,  April  6, 1884,  for  want 
of  prosecution.  The  mandate  from  this  court 
under  this  appeal  was  filed  in  the  circuit  court 
September  9, 1884,  and  the  next  day,  Septem- 
ber 10,  Mrs.  Whitsitt  presented  to  the  District 
Judge  for  the  District  of  Colorado  another  ap- 
peal bond  in  the  suit,  which  he  accepted;  and 
he  also  signed  a  citation  that  was  duly  served 
on  the  same  day.  This  last  appeal  was  dock- 
eted in  this  court  September  22, 1884.  When 
the  case  was  reached  m  its  regular  order  on  the 
docket  at  the  present  term,  it  was  submitted  by 
the  appellant  on  printed  brief,  no  one  appear- 
ing for  the  aimellee. 

Section  1008  of  the  Revised  Statutes  provides 
that  "No  judgment,  decree,  or  order  of  a  cir- 
cuit or  district  court,  in  any  civil  action,  at  law 
or  in  equity,  shaU  be  reviewed  in  the  supreme 
oourt  on  writ  of  error  or  appeal,  unless  the  writ 
of  error  is  brought,  or  the  appdd  is  taken, with- 
in two  years  after  the  entiy  of  such  judgment, 
decree,  or  order;  Provided,  That  where  a  party 
entitled  to  prosecute  a  writ  of  error  or  take  an 
appeal  is  an  infant,  insane  person,  or  imprisoned, 
such  writ  of  error  may  be  i)rosecuted,  or  such 
appeal  may  be  taken,  within  two  years  after 
the  judgment,  decree,  or  order,  exclusive  of 
the  term  of  such  disability." 

This  decree  was  rendered  October  6,  1880. 
and  the  present  appeal  was  not  taken  untO 
September  24,  1884,  nearly  four  years  after- 
wards. There  is  no  suggestion  of  diaabili^ 
such  as  would  bring  the  appellant  within  the 
proviso.  The  appeu  should  therefore  be  dis- 
missed; Scarborough  v.  Pargoud,  108  U.  S. 
567  [27:  824];  and  it  is  to  ordered. 
True  copy.   Test: 

James  H.  MoKenneyt  Otafk,  Sup.  Oourti  U.  & 


TEXAS  TRANSPORTATION  COMPANY,    t51»l 
ALEXANDER  C.  HUTCHINSON  bt  ai.., 

AppU., 

QEORGE  8EELIGS0N,  Admr.  of  Hbhbt 
Skelioson,  Deceased. 

<^ee  8.  a  Beporter's  ed.  a»-fieBD 

Eemoval  qf  eaneee—eeparabie  w/il^'tfPW'mf    dB^ 
e(m1inuanee~'^u9e,pToperty  remamded. 

Where  a  oauseoonld  only  have  been  ramoTed* 
because  of  an  alleged  separate  oanse  of  aoUon 
against  one  of  the  defendants,  the  cause  should  b» 

in  U.& 
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519-522 
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[No.  841.] 
Submittad  April  gS,  1887.  J>ecidedMayg7,1887. 

APPEAL  from  the  Oircnit  Court  of  t^  United 
States  for  the  Eastern  District  of  Texas. 
AMrmed, 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court 

Mr,  T*  N.  Waul*  for  appellants: 

The  circuit  court  had  Jurisdiction  at  the  time 
it  was  removed.  The  question  of  Jurisdiction 
was  considered,  adjudged  and  determined  by 
the  ciicuit  fudge  on  the  motion  awarding  a  re- 
pleader and  the  overrulinff  of  two  motions  to 
remand.  Beinff  establish^,  no  act  of  the  com- 
plainant thereafter,  either  by  discontinuing  as 
to  one  of  the  parties  defendant,  or  either  of  the 
causes  of  action,  would  authonae  the  court  to 
remand,  although  the  court  should  dismiss  the 
case  at  the  cost  of  complainants. 

PhelpsT.  Oaks,  117  U.  S.  286  (29:  888);  Ok^rke 
▼.  Matlieufson,  87  U.  S.  12  Pet  164  (9:1041); 
Bob&rts  Y.  Ifelion,  8  Blatchf.  74;  Oarrington  y. 
RB,  0^.9  Blatchf.  467. 

Measn,  Willijun  E.  Earle  and  W.W. 
Boyce*  for  appellee: 

In  this  case  the  circuit  court  expressly  holds 
in  its  order  remanding  the  cause  that,  except  as 
asainst  the  nondtizen  Huntington,  the  entire 
Gontroveny  otherwise  set  up  in  said  petition  is 
wholly  within  the  exclusive  jurisdiction  of  the 
state  court  When,  therefore,  this  ligament 
was  cut  bv  the  dismissal  of  the  bill  as  to  Hun- 
tington, the  cause  was  necessarily  remanded  to 
the  state  court 

I^de  Y.  EubU,  104  U.  8.  407  (26:828),  Bam^ 
T.  Latham,  108  U.  S.  205  (26: 514). 

It  cannot  be  pretended  there  was  any  ground 
for  hearing  the  case  in  the  circuit  court  after 
the  bQl  was  dismissed  as  to  Huntington;  be- 
cause no  one  else  petitioned  for  removal,  and 
because  there  was  no  separable  controversy. 
The  record  discloses  none,  even  whilst  Hunting- 
ton was  a  party,  notwithstanding  his  petition; 
.  and  none  of  the  parties  have  suggested  that 

there  was  after  he  was  eliminated. 

Ckmqraewino  if!  (%w.  85  U.  S.  18  Wall.  558 
(21:914);  Blake  y.  MeKim,  108  U.  a  886  (26: 
568). 

[520]       Mr.  (^itfJiuHce  Walte  delivered  the  opin- 
ion of  the  court: 

This  is  an  appeal  under  section  5  of  the  Act 
of  March  8, 1875.  chap.  187, 18  Stat  at  L.  470, 
from  an  order  of  the  circuit  court  remanding  a 
suit  which  had  been  removed  from  astate  court. 
Thesuit  was  begun  December  18, 1888,  m  the 
Circttit  dourt  of  Harris  County,  Texas,  by 
ri»ii  ^^'''y  Seeligson,  a  citizen  of  that  State,  and 
[oxx  J  ^^  owner  of  twenty  shares  of  the  capital  stock 
of  the  Texas  Transportation  dompany,  a  Texas 
corporation,  against  that  Company^  and  A.  G. 
Hutchinson,  (Iharles  Fowler,  R  W.  Cave,  and 
L.  M^gget,  its  directors  and  principal  ofl9cers, 
for  an  account  of  the  affairs  of  the  Company; 
and  to  annul  and  set  aside  a  note  of  the  (yom- 
pany  for  $885,000  to  Charles  Morgan,  together 
with  a  deed  of  trust  given  for  its  security. 
Hutchinson  is  a  citizen  of  Louisiana,  but  all 
the  rest  of  the  defendants  are  citizens  of  Texas. 
On  the  9th  of  February,  1884,  a  supplemental 
petition  was  filed  in  the  suit,  alleging  that  C. 


p.  Huntington  had  become  the  owner  of  the 
note  given  to  Morgan,  and  bringing  him  in  aa 
a  detendant  Citation  was  served  on  him 
March  18,  1884,  and  on  the  31st  of  the  same 
month,  he,  being  a  citizen  of  New  York,  pre- 
sented his  petition  for  the  removal  of  the  suit  to 
the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Texas,  on  the  ground  "that 
there  is  a  controversy  in  said  suit  which  i» 
whoUy  between  citizens  of  different  States,  and 
which  can  be  fully  determined  as  between  them; 
to  wit,  a  controversy  between  said  Seeligson, 
plaintiff,  and  your  petitioner,  and  a  controversy 
between  your  petitioner  on  one  side,  and  in 
which  the  interests  of  the  said  Seeligson,  the 
Texas  Transportation  Company,  and  the  other 
defendants,  officers  of  said  Cfompany,  are  on 
the  other  side."  Upon  this  petition  an  order  of 
removal  was  made,  and  the  suit  entered  in  the 
circuit  court  on  the  16th  of  October,  1884,  when 
the  defendants  appeared,  and,  on  the  first  of 
December,  filed  a  Joint  and  s^eral  demurrer 
to  the  bill.  On  the  5th  of  January,  1885,  this 
demurrer  was  sustained  as  to  Huntington,  but 
overruled  as  to  the  rest  of  the  defendants.  The 
bill  was  then  amended,  and  afterwards,  on  the 
9th  of  March,  it  was  ordered  that  the  "complain- 
ant do  recast  and  amend  his  bill  so  as  to  conform 
to  the  equity  rules  of  the  supreme  court,  and 
that  in  so  amending  and  recasting  his  pleadings, 
behave  leave  to  bring  in  two  or  more  bills,  as 
counsel  may  advise,  so  as  to  save  to  complainant 
all  the  causes  of  action  contained  in  his  original 
bill,"  and  that,"if  thisorder  is  not  complickl  with 
by  the  rule  day  in  May  next,  the  complainant's 
biU  ahaU  stana  dismissed  with  costs.  On  the 
second  of  May,  Seeligson  made  a  motion  to  re-  [522] 
mand  the  suit,  and  (his  being  overruled,  on  the 
4th  of  Mav  he  fled  an  amended  bill,  to  which 
the  defendants  demurred  June  1.  Tliis  demur- 
rer was  set  down  for  arj^ument  on  the  first 
Monday  in  November.  Other  motions  were 
filed  by  the  defendants,  but,  before  any  of  them 
were  disposed  of,  Sedigson,  on  the  19th  of 
Noveifiber,  dismissed  the  suit  as  to  Huntington, 
and  at  once  moved  to  remand.  This  motion 
was  granted  January  9, 1886,  and  from  that 
order  this  appeal  was  taken. 

As  the  suit  could  only  have  been  removed 
because  of  the  alleged  separate  cause  of  action 
against  Huntington,  it  was  right  to  remand  it 
as  soon  as  the  duoontinuanoe  was  entered  as  to 
him.  The  express  provision  of  section  5  of  the 
Act  of  1875  is,  that  if  "it  shaU  appear  to  the 
satisfaction  of  said  chrcnit  court  at  any  time 
after  6uch  suit  has  been  *  *  *  removed  thereto, 
that  such  suit  does  not  really  and  substantially 
involve  a  dispute  or  controversy  properly  with- 
in the.  Jurisdiction  of  said  circuit  court,  •  •  ♦ 
the  said  circuit  court  shall  proceeed  no  further 
therein,  but  shaU  dismiss  the  suit  or  remand  it 
to  the  court  from  which  it  waa  removed,  as 
Justice  may  require."  The  court  was  not  re- 
quired to  keep  the  suit  after  the  discontinuance. 


did  not  really  and  subatannally  involve  a  dis- 
pute or  controversy  properly  within"  its  Juris- 
diction. 

The  m'der  to  remand  ii  qfflrmed. 

ffoueoopy.   Test: 

James  H.  MoKenner,  COerk,  8ap.  Ooort,  IT.  8L 
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UNITED  8T  AtB8,  «0  fvl.  Qwomiam  W. 
Habshicak,  JPy.  tfii  IBrr., 

t.  

COUNTY  COUIIT  OF  KNOX  COUNTY, 
ASD  THB  JUSTICES  Thereot 

(See  &  <^*'^i»«^«i^^;jJ3^<'i'*^   Bepoiter<ft 

jrtin<0i!pa(  60iid^— mandamnt  <0  09miM{  iMy  i^f 
«pMNkiZ  tod;  <0  jNvJ«d|^fiM»<--^0i<(wp«I  hyjudg- 
mmU—eoBUnd*  ioaafacU  iimtnei^-^a/uU, 

Upon  an  applloetton  for  a  mofidafiiiif  to  oompel 

thefeyyofefpealal  tax  to  pej  a  Judgment  leoov- 

«ed  upon  munifl^  bond!,  tt  to  ftdd:        ^  ^    ^^ 

L  ffiiat  the  respondents  ere  estopped  \gf  the 

judgment  to  deny  that  the  bonds  were  toraed  In 

poxsuanoeof  seofionir  obii|itera.of  tfaeGenend 

Statutes  of  MtosouTlof  lM6e 

8.  That  the  averment  to  that  effect,  being  mate- 
rlalSuidtiavenable,  was  oonfesMd  by  default;  ^ 

&  That  ft  was  part  of  the  plain&PB  case  to 
show,  not  merely  the  execution  of  the  bonds,  but 
their  teue  in  pursuance  of  a  law  making  tbem 
the  yalid  obligirtions  of  the  Oounty ; 

4.  niat  the  estoppel  to  not  confined  to  the  Judg- 
ment, but  extends  to  all  facts  involyed  tlierain; 

6.  That  the  Judgment  to  none  the  less  oonolu- 
slve  because  rendered  by  default; 

«.  That  the  bar  to  all  the  more  perfect  and  com- 
plete in  thin  proceeding  because Itto  not  a  new 
action,  but  a  remedy  in  the  nature  of  an  exfou- 
tfon: 

7.  lliat  thenuifutamtti  can  be  Umfted  in  Its  man- 
date only  by  that  which  the  Judgment  itself  de- 

8.  Tbat  the  original  contract  cannot  be  shown 
to  determine  the  extent  of  the  rnne^  proTlded 
by  law  for  its  enforcement,  the  matter  haying 
been  adjudged  in  the  original  action; 

0.  That  the  Judgment  determined  that  thebonds 
sued  on  were  issued  under  the  authority  of  a  stat- 
ute which  prescribed  no  limit  to  the  rate  of  taxa- 
tion for  their  payment;  and 

10.  Tliat  the  findings  of  the  Judgment  on  that 

point  are  conclusive  and  bind  uie  respondents  in 

their  official  capacity,  as  well  as  the  Oounty  itself. 

[No.  258.] 

Submitted  Apnl££,lS87.  Decided  Ma»  £7,1887. 

IN  ERROR  to  the  Ciicoit  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri. 
Reported  below,  6  McCrarv,  70,  Opinion  be- 
low, 16  Fed.  Rep.  706.    Mnened,  Smanded. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court 

Jfesffs.  T.  K.  Skinker  and  J.  B.  Hender- 
son* for  plaintifr  in  error. 

Mesirs,  OeormD.Rejmolde  and  James 
Carr*  for  defendantB  in  error. 

Mr,  Juitiee  Mattliews  deliyered  the  opin- 
ion of  the  court: 

This  is  a  proceeding  by  mandarMU  aninat 
the  Justices  of  the  County  Court  of  Knox  Coun- 
ty to  compel  them  to  levy  a  tax  sufficient  to 
pay  a  Judgment  for  $77,874.46,  obtained  l^  the 
relator,  Harshman,  on  the  28th  of  March,  l881» 
against  that  County,  in  the  Circuit  Court  for 
the  Eastern  District  of  Missouri. 

The  information  alleges  that "  said  Judgment 
'wasrecoveredupon  bonds  and  coupons  issued  by 
the  said  County  in  part  payment  of  a  subsoip- 
tion  made  by  the  said  County  on  the  9th  day  of 
June,  1867,  to  the  capital  stock  of  the  Missouri 
and  Mississippi  Railroad  Company,  a  railroad 
'jompany  duly  organized  under  the  laws  of  the 
^tate  of  Missoun;  that  said  subscription  was 
authorized  by  a  yote  of  the  people  of  said 
County  at  a  special  election  held  punuant  toan 
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Older  of  the  County  Court  of  «ld  Oooiity,  on 
the  18th  day  of  Maich,  1867,  under  the  17th 
lection  of  chM>ter68  of  the  General  Stetuteaof 
MisKniri  of  m6,  then  in  foioe:  that  at  Mid 
election  two  thirds  of  the  qnalified  yotera  of 
wM  County  yoted  in  f  ayor  A  and  easented  to 
the  making  of  said  subacription;  that  relator 
has  reqaeMd  the  said  Coon^  Court  and  the 
Juatioea  thereof  to  lefy  a  apecial  tax  upon  all 
the  property  in  said  County  made  taxable  by 
law  for  county  poipoaea,  and  upon  the  actual 
capital  that  all  merchants  and  grocers  and  other 
buaineas  men  may  have  Inyestod  in  huaineaB  in 
•Ud  County,  and  to  cause  the  said  tax  to  be  coir 
lected  in  mon^,  and  when  collected  to  be  ap- 
plied in  payment  and  discharge  of  aaid  judg- 
ment; that  the  aaid  County  Court  and  the  Jus- 
tices thereof  haye  refused  and  n^ected  to  leyj 
the  aaid  tax;  that  the  aaid  Conn^  haa  no  prop- 
er^ out  of  which  the  aaid  Judgment  can  be 
leyiedy  and  that  relator  haa  no  other  adequate 
remedy  at  law." 

The  respondents  made  return  to  theaHema- 
tiye  writ  substantially  as  follows:  they  admit 
that  the  judgment  of  the  relator  was  reooyered 
upon  bonda  and  coupons  issued  by  the  County 
of  Knox  in  part  payment  of  two  subscriptiona 
made  by  ssld  Ck>unty  to  the  capital  stock  of 
the  Missouri  and  Mlsaissippl  Railroad  Com- 
pany; but  they  deny  that  aaid  subscriptions  or 
either  of  them  were  authorized  by  a  yote  of 
the  people  of  that  County  at  either  a  general 
or  specud  election  held  pursuant  to  an  order 
of  the  County  Courtof  aaid  County  on  the  12th 
day  of  March,  1867,  ot  at  any  other  time,  un- 
der the  17th  section  of  chapter  63  of  the  Gen^ 
ral  Statutes  of  Missouri,  then  in  force.  They 
deny  that  two  thirds  of  tiie  qualified  yoters  of 
Knox  County  oyer  yoted  in  f  ayor  of  or  assent- 
ed to  nttking  any  subscription  to  the  capital 
stock  of  the  Missouri  and  Mississippi  Railroad 
Company.  They  ^ayer  that,  in  point  of  fact, 
on  the  18th  of  May,  1867,  the  County  Court  of 
said  County  made  a  subscription  to  the  capital 
stock  of  said  company  In  the  sum  of  $100,000, 
and  on  the  dd  of  May»  1870,  the  said  Court 
made  a  further  subscription  to  the  ci^ital  stock 
of  said  company  in  the  sum  of  $66,000.  Thatin 
payment  of  both  of  these  subscriptions,  the  aaid 
Court  issued  bonds  in  the  denominations  of 
$600  and  $60;  that  flf  t^-eig^t  of  the  relator's 
said  bonds  are  of  the  iuBtof  these  issues,  and 
sixty  are  of  the  second;  that  both  of  these  sub> 
scriptions  were  made  without  the  sssent  of  two 
thirds  of  the  qualified  yoters  of  the  County^ 
and,  indeed,  without  any  yote  beinr  taken  at 
all,  and  against  the  will  of  said  qualified  yotera; 
that  they  were  made  by  authority  only  of  sec- 
tion 18  of  the  curter  of  the  Missouri  and  Mis- 
sissippi Railroad  Company,  bemg  an  Act  of 
the  General  AssemblyvOf  the  State  of  Missouri, 
entitled  "An  Act  to  incorporate  the  Missouri 
and  Mississippi  Railroad  Company,"  approved 
February  20,  1866 ;  that  eadi  of  relator'a 
said  bonda  contains  a  recital  that  It  is  iasoed 
under  and  pursuant  to  orders  of  die  CkHinty 
Court  of  Kaox  Coun^  to  the  Missouri  and 
Mississippi  Railroad  Company,f or  subscription 
to  the  capital  stock  of  said  company,  as  author- 
ized by  said  Act,  to  Incorporate  the  Miasouri 
and  lussissippi  Kailroed  Company  approyed 
February  90,  1866;  and  that  said  court  has 
each  year  since  the  issue  of  nid  bonds  leyied  a 
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lax  of  one  twentieth  of  one  per  oent  upon  the 
assessed  value  of  all  the  taxable  property  in 
said  Oounty,  and  has  caused  the  same  to  be  ex- 
tended on  the  tax  books  of  said  Coun^  for 
each  year»  and  has  had  said  tax  collected  fur 
the  purpose  of  paying  said  bonds  and  coupons; 
liHt  Knox  County  has  no  money  in  its  treasury 
with  wbich  to  pay  the  relator's  Judgment,  and 
that  the  Judges  of  Knox  County  have  no  legal 
nuthority  to  levy  any  otber  or  greater  taxes  than 
the  taxes  as  hereinbefore  stated,  and  no  legal 
authority  or  power  to  levy  or  cause  to  be  col- 
lected the  special  taxwhidathe  relator  seeks  to 
have  imposed. 

On  the  coming  in  of  this  return  the  relator 
moved  tbe  court  toquash  thesame»on  theground 
that  the  matters  and  things  therein  set  forth 
were  inconsistent  with  andcontradictOTytothe 
record  of  the  Judgment  in  the  case.  Tnis  mo- 
tk>n  was  overruled  by  the  court,  to  which  rul- 
ing an  exception  was  taken. 

An  answer  to  the  return  was  filed  by  the  re- 
lator, in  which  were  set  forth  the  various  steps 
and  proceedings  taken,  as  therein  alleged,  by 
the  authorities  and  people  of  the  County  cS 
Knox,  in  respect  to  tne  issue  of  the  bonds  on 
which  the  Judgment  was  founded,  claiming  that 
an  election  was  duly  had  by  an  order  of  the 
County  Court  under  the  authority  of  the  gen- 
eral laws  of  Missouri,  in  virtue  of  whlcli  the 
subscription  to  the  stock  of  the  railroad  com- 
pany was  made  and  the  bonds  in  question  i»- 
snecL  To  this  answer  a  replication  was  filed, 
and  the  case  was  submitted  to  a  Jury. 

On  the  trial,  as  appears  by  a  bill  of  excep- 
tions dvly  taken,  the  relator  offered  to  read  m 
evidence  the  petition,  summon^  marBbal's  re- 
turn, and  Judgment  referred  to  in  the  ioforma- 
tion.  On  objection  made  by  the  respondents, 
the  court  ruled  that  these  papers  could  not  be 
read  unless  the  relator  would  also  read  the  bonds 
filed  with  said  petition,  to  which  ruling  the 
relator  excepted.  The  relator  then  put  in  evi- 
dence the  said  papers  and  also  the  said  bonds. 

The  petition  in  the  original  action  sets  out 
^That  on  the  9th  day  of  J  une,  1867,  defendant 
anbscribed  to  the  capital  stock  of  the  Missouif 
and  Mississippi  Raiiroad  Company,  a  railroad 
company  duly  oiganized  under  the  lawsof  this 
Btate,  tbe  sum  of  one  hundred  thousand  dol- 
lars; that  Mid  subscription  was  authorized  Ify 
a  vote  of  the  people  of  said  County  of  Knox  at 
a  special  election  held  pursuant  to  an  order  of 
the  County  Court  of  said  County  on  the  12tb 
day  of  March,  1867,  under  the  17th  section  of 
chapter  68  of  the  General  Statutes  of  Missouri 
of  1866,  then  in  force;  that  at  said  election  two 
thirds  of  the  qualified  voters  of  said  County 
voted  in  fkvor  of  and  assented  to  the  making  of 
Mid  sabacription;  that  in  part  payment  of  said 
anbacription  defendant,  by  its  CJounty  Court, 
executed  and  issued  diners  bonds  with  coupons 
for  interest  attached;  that  by  each  of  said  bonds 
defendants  promised  to  pay  to  bearer,  at  the 
National  Bank  of  Commerce,  in  the  City  of 
New  York,  on  the  first  day  of  February,  1878, 
the  sum  of  five  hundred  aollars,  'With  Interest 
at  the  rate  of  7  per  cent  per  annum;  that  said 
coupons  for  interest  were  made  and  are  payable 
on  the  first  day  of  February  of  each  year  be- 
tween the  issuing  of  said  bonds  and  the  matur- 
ity thereof;  that  Dy  each  of  said  coupons  de- 
fendant pxomised  to  pay  bearer  the  sum  of 
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thirty-five  dollars,  being  one  years  interest  on 
the  bond  to  which  it  was  attached.  That,  in 
further  payment  in  part  of  said  subscription, 
defendant  executed  nod  issued  divers  other  rsini 
bonds  with  coupons  for  interest  attached;  that  *^  ^ 
by  each  of  said  bonds  defendant  promised  to 
pay  to  bearer,  at  the  National  Bfuik  of  Com- 
meroe,  in  the  City  of  New  York,  on  the  first 
day  of  February,  1880,  tbe  sum  of  Ave  hundred 
dollars,  with  interest  at  the  rate  of  7  per  cent 
per  annum;  that  said  coupons  for  interest  were 
made  payable  on  the  first  day  of  Februaiy  of 
each  year,  between  the  issmng  of  said  bonds 
and  me  maturity  thereof;  that  by  each  of  said 
coupons  defendant  promised  to  pay  to  bearer 
the  sum  of  thirty-five  dollars,  bemg  one  year's 
interest  on  the  bond  to  which  it  was  attached." 

The  petition  also  sets  out  that  the  pUiintiff  is 
the  befloer  and  owner  of  divers  of  Mid  bonds 
and  conpons,  designated  by  numbers.  There* 
turn  of  tbe  summons  shows  that  the  writ  was 
duly  served,  and  Judgment  wu  rendered  there- 
on March  28, 1881,  by  default,  which  sets  forth 
that  "This  action  being  founded  upon  certain 
bonds  and  coupons  for  interest  thereon,  issued 
by  said  defendant,  and  described  in  the  peti* 
tion,  the  court  finds  that  the  plaintiff  has  sus- 
tained damages  by  reason  of  the  nonpayment 
thereof  in  t.he  sum  of  $77,874.46.  It  is,  there- 
fore, considered  by  the  court  that  the  plaintiff, 
George  W.  Harshman,  have  and  recover  of  the 
defendant,  the  County  of  Knox,  as  well  the 
Mid  sum  of  $77,874. A,  the  damages  aforeMid 
by  the  court  assessed,  as  also  the  costs  herein 
expended,  and  have  thereof  execution." 

Each  of  the  bonds  contains  the  following  re- 
cital: "This  bond  being  issued  under  andpur- 
suant  to  order  of  the  County  Court  of  Knox 
County  for  subscription  to  the  stock  of  the  Mia- 
souri  and  Mississippi  Railroad  Company,  as  au- 
thorized by  an  Act  of  the  General  Assembly  of 
the  State  of  Missouri,  entitled  'An  Act  to  In- 
corix>rate  the  Missouri  and  Mississippi  Railroa^ 
Company,'  approved  February  20, 1866." 

The  issues  of  fact  submitted  to  tiie  Jury  were 
as  follows: 

"First.  Was  there  an  election  held  under  the 
orders  of  the  County  Court  read  in  evidence, 
and  did  two  thirds  of  the  qualified  voters  vot- 
ing at  said  election  cast  thehr  votes  in  favor  of 
the  subscription  by  the  County  Court  to  the 
stock  mentioned  in  said  ordersf 

*'8econd.  Was  the  su1)scription  to  stock  of 
the  railroad  company  actually  made,  not,  as  [811] 
recited  in  said  bonds,  under  the  charter  of  the 
M.  &  M.  R.  R  Co.,  but  under  the  general  law, 
whereby  tbe  authority  to  make  such  subscrip- 
tion ana  issue  bonds  therefor  was  dependent  on 
the  vote  of  the  people?  In  other  words,  has  the 
reUtor  proved  that,  despite  the  recitals  in  the 
bonds,  they  were  not  issued  as  recited,  but  un- 
der the  general  law,  and  that  said  recitals  in 
the  bonds  were  made  through  mistake  or  inad- 
vertence r 

At  the  conclusion  of  the  evidence  the  coon 
instructed  the  Jury  "That  to  overcome  the  re- 
citals in  the  bonds  issued  by  the  County  Court 
under  its  seal,  the  evidence  must  be  dear  and 
positive^,  full  and  explicit,  and  that  the  burthen 
of  provmg  the  alleged  mistake,  so  as  to  over- 
throw the  said  recitals,  ia  upon  the  relator  in 
this  case,"  and  "that  the  evidence  to  overcome 
said  recitals  is  insufficient" 
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In  answer  to  these  questions,  the  Jury  found 
fai  the  afflrmatiye  on  the  first,  and  in  the  nega- 
tive on  the  second;  and  thereupon  the  cotirt  en- 
tered a  Judgment  in  favor  of  the  respondents, 
in  which  it  is  recited  that  it  appeared  to  the 
court  "  That  there  was  an  election  held  under 
orders  of  the  Goun^  Court  of  Knox  Coun- 
ty, and  that  two  thirois  of  the  qualified  voters 
voting  at  sold  election  cast  their  votes  in  favor 
of  the  subscription  by  the  said  Court  to  the 
stock  mentioned  in  its  orders,  but  that  the  sub- 
scription to  the  stock  of  the  Missouri  and  Mis* 
sissippi  Railroad  Company  was  actually  made 
and  the  bonds  issued,  not  as  alleged  in  the  pe- 
tition and  alternative  writ  in  this  case,  under 
the  general  law  of  the  State  of  Missouri,  but 
solely  under  and  bv  virtue  of  an  Act  of  the  Gen- 
eral Assembly  of  the  State  of  Missouri,  entitled 
'An  Act  to  Incorporate  the  Missouri  and  Mis- 
sissippi Railroad  Company/  approved  Febru- 
ary 20,  1866." 

The  charter  of  the  Missouri  and  Mississippi 
Railroad  Company,  referred  to,  incorporates  it 
with  power  to  construct  a  railroad  from  the 
Town  of  Macon,  in  the  County  of  Macon,  in 
the  State  of  Missouri,  through  the  Town  of 
Edina,  in  the  County  of  Enoz,  in  said  State, 
and  thence  to  or  near  the  northeast  comer  of 
said  State,  in  the  direction  of  Keokuk,  in  Iowa, 
or  Alexandria,  Missouri.  The  18tb  section  is 
as  follows: 
|61S]  *'Sec.  18.  It  shall  be  lawful  for  the  corporate 
authorities  of  any  dty  or  town,  the  county 
court  of  any  county  desiring  so  to  do,  to  sub- 
scribe to  the  capital  stock  of  said  company;  and 
may  issue  bonds  therefor,  and  levy  a  tax  to  pay 
the  same,  not  to  exceed  one  twentieth  of  one 
per  cent  upon  the  assessed  value  of  taxable  prop- 
erty for  each  year." 

On  the  other  hand,  sections  17  and  18  of  the 
General  Railroad  Law,  Gen.  Stat.  Mo.  1885, 
page  888,  provide  as  follows: 

"Sec  17.  It  shall  be  lawful  for  the  county 
court  of  any  county,  the  dty  council  of  any 
city,  or  the  trustees  of  any  incorporated  town, 
to  take  stock  for  such  county,  dty  or  town  in, 
or  loan  the  credit  thereof  to,  any  railroad  com- 
pany, duly  organized  under  this  or  any  other 
law  of  the  State;  Provided  That  two  thirds  of 
the  qualified  voters  of  such  county,  dty  or 
town,  at  a  regular  or  special  meeting  to  be  held 
therein,  shalTassent  to  such  subscription.'' 

"  Sec.  18.  Upon  the  making  of  such  sub- 
scription by  any  county  coiut,  dty  or  town,  as 
provided  for  in  the  previous  section,  such  coun- 
ty, city  or  town  shall  thereupon  become,  like 
other  subscribers  to  such  stocK,  entitled  to  the 
privileges  granted  and  subject  to  the  liabilities 
impoed  l^  this  chapter,  or  by  the  charter  of 
the  company  in  which  such  subscriptions  shall 
tie  made;  and  in  order  to  raise  f unos  to  pay  the 
installments  which  may  be  called  for  from  time 
to  time  by  the  board  of  directors  of  such  rail- 
road, it  shall  be  the  duty  of  the  county  court, 
or  dty  coundl,  or  trustees  of  such  town,  mak- 
ing such  subscription,  to  issue  thehr  bonds  or 
levy  a  special  tax  upon  all  property  made  tax- 
able by  law  for  coun^  purposes,  and  upon  the 
actual  capital  that  all  merchants  and  grocers 
and  other  busmess  men  may  have  invested  in 
business  in  the  county,  dty  or  town,  to  pay 
fuch  installmentSi  to  be  kept  apart  from  otber 
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funds,  and  appropriated  to  no  other  purpose 

than  the  payment  of  sudi  subscription.*  r « i  ai 

It  is  not  denied,  and  has  been  so  dedded  by  L^  ^^^ 
the  Supreme  Court  of  Missouri,  that,  under 
section  17  of  the  General  Railroad  Law,  Just 
dted,  the  county  court  of  a  county  was  au- 
thorized to  subscribe  to  tbe  stock  of  railroad 
companies,  though  created  by  special  charter, 
provided  tbe  requisite  assent  of  the  qualified 
voters  Was  duly  obtained.  Cmpe  Girardeau,  etc. 
Go,  V.  Dennii,  87  Mo.  488;  motOeau  v.  AUen^ 
70  Mo.  290. 

It  io  «;l80  not  denied  that,  by  virtue  of  sec- 
tion 1*8  of  the  General  Railroad  Law,  the  spe- 
cial tax  therein  provided  may  be  levied  for  the 
purpose  of  paying  bonds  issued  in  pursuance 
thereof,  and  that  without  limit  as  to  its  amount 
U,  8.  V.  Oountv  of  Maoon,  99  U.  S.  582  [25: 
881].  As  the  hmit  of  taxation  prescribed  and 
permitted  under  section  18  of  the  Act  incorpo- 
rating the  Missouri  and  Mississippi  Railroad 
Company,  to  be  levied  in  payment  of  bonds 
issued  thereunder,  was  not  to  exceed  one 
twentieth  of  one  per  cent  upon  the  assessed 
value  of  the  taxable  property  for  each  year,  the 
contention  of  the  respondents  in  the  circuit 
court  was  that  they  were  entitled  to  show  by 
the  redtals  in  the  bonds  themsdves,  in  contra- 
diction to  those  contained  in  the  judgment 
foimded  upon  them,  that  they  were  in  fact 
issued  under  the  charter  of  the  corporation,  and 
not  under  the  general  law.  On  this  point  the 
Judgment  of  the  circuit  court  was  in  their  fa- 
vor,'denying  to  the  relator  the  peremptory  writ 
of  mandamtts,  and  this  decision  is  now  alleged 
as  error,  for  wlddi  the  Judgment  should  be  re- 
versed. 

The  question  is  whether  the  respondents  be- 
low are  estopped  in  this  proceeding  by  the  Judg- 
ment in  favor  of  the  relator  against  the  County 
of  Enox  on  the  bonds,  to  deny  that  the  bonds 
were  issued  in  pursuance  of  section  17,  chapter 
08,  of  the  General  Statutes  of  Missouri  of  1868. 
The  averment  to  that  effect  in  the  petition  in  [81T1 
the  action,  if  material  and  traversable,  was  con- 
fessed by  the  default.  The  Judgment  redtes 
that  the  action  is  founded  upon  certain  bonds 
and  coupons  for  interest  thereon  issued  by  said 
defendant  and  described  in  the  petition.  The 
averment  as  to  the  character  of  me  bonds,  and 
the  grounds  and  authority  upon  which  they 
wero  founded,  so  as  to  constitute  them  legal 
obligations  of  the  County  of  Enox,  contained 
in  uie  petition,  was  clearly  material  to  the 
plaintilrs  cause  of  action.  If  the  defendant 
had  denied  it  by  a  proper  pleadimr ,  the  fact 
would  have  been  put  in  issue,  and  the  plaintiT 
would  have  been  Dound  to  prove  it. 

It  was  part  of  the  plaintiff's  case  to  show, 
not  merdy  the  execution  of  the  bonds  by  the 
county  authorities,  but  that  they  were  issued  in 
pursuance  of  a  law  making  them  the  valid  ob- 
ligations of  the  county.  The  power  to  issue  sucL 
s^urities  does  not  inhere  in  a  munidpal  cor- 
poration, so  as  to  be  implied  from  its  corporate 
existence;  it  i^ust  be  conferred,  dther  in  ex- 

Sress  words  or  hy  reasonable  intendment;  and 
the  authority  to  issue  them  in  a  given  case  is 
challenged  by  a  proper  denial,  the  plaintiff  is 
put  to  the  prool  What  it  is  necessary  for  him 
to  prove,  it  is  proper  for  him  to  allege,  and  th» 
allegation  must  be  proven  as  made.    It  f  oUows, 
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therefore*  that  if  a  denial  had  been  made  in  the 
action  on  the  bonds  in  question,  the  averment 
that  they  were  issued  under  section  17,  chapter 
68,  of  the  General  Statutes  of  Missouri  of  1866, 
would  have  been  material  and  traversable;  and 
proof  of  the  fact  would  have  been  necessary  to 
support  the  recovery.  In  the  absence  of  a  de- 
nial, the  fact  as  stated  in  the  petition  of  the 
plaintiff  is  confessed  by  the  default,  and  stands 
as  an  admission  on  the  record,  of  its  truth  by 
the  defendant.  It  is  quite  true  that  the  judg- 
ment would  have  been  the  same  whether  the 
authority  to  issue  the  bonds  was  derived  under 
Uie  general  statutes  or  under  the  charter  of  the 
railroad  company,  but  good  pleading  required 
that  the  fact,  whichever  way  it  was,  should  be 
stated,  and  when  stated  the  averment  must  be 
proved  as  laid. 

As  this  is  a  direct  proceeding  upon  the  judg- 
ment, its  effect  as  an  estoppel  is  determined  by 
the  nrst  branch  of  the  rule  as  laid  down  in 
OrmmceU  v.  On/nty  of  Sac,  94  U.  S.  861  [Zi: 
13181  ^^'  '^^^  ^'  "^^  ^  ^  finalitv  as  to  the  claim  or 
"^  '  demand  in  controversy,  concluding  parties  and 
those  in  privity  with  them,  not  only  as  to  every 
matter  which  was  offered  and  received  to 
sustain  or  defeat  the  claim  or  demand,  but  as 
to  anv  other  admissible  matter  which  might 
have  been  offered  for  that  purpose."  And  as 
stated  in  Burlen  v.  SFiannon,  99  Mass.  200, 
208:  "The  estoppel  is  not  confined  to  the  Judg- 
ment, but  extends  to  all  facts  involved  in  it,  as 
necessary  steps  or  the  groundwork  upon  which 
it  must  have  been  founded."  It  is  none  the  less 
ooQclosive  because  rendered  by  default.  "The 
conclusiveness  of  a  judgment  upon  the  rights 
of  tbe  parties  does  m  no  wise  depend  upon  its 
form  or  upon  the  fact  that  the  court  investi- 
gated or  decided  the  legal  principles  involved; 
a  Judgment  by  default  or  upon  confession  is  in 
its  nature  Just  as  conclusive  upon  the  rights  of 
the  parties  before  the  court  as  a  judgment  upon 
a  demurrer  or  verdict."  Oifford  v.  Thorn,  9 
N.  J.  £q.  722.  The  bar  is  all  the  more  perfect 
and  complete  in  this  proceeding  because  it  is 
not  a  new  action.  MandamuB,  as  it  has  been 
repeatedly  decided  by  this  court,  in  snch  cases 
as  the  present,  is  a  remedy  in  the  nature  of  an 
exeentlon  for  the  purpose  of  collecting  the 
ludnnent.  Bigg*  v.  Johruon  Oountj/,  78  U.  S. 
6  Wall.  166  [18:  7681;  Supervuors  v.  Durant, 
76  U.  8.  9  Wall.  417  [19:  788];  Thompson  v. 
U,  8, 108  U.  S.  484  [26:  523].  Certainly  noth- 
ing  that  contradicts  the  record  of  the  Juagment 
can  be  alleged  in  a  proceeding  at  law  for  its 
collection  by  execution. 

In  IkOU  County  Ci.  ▼.  United  8Me$,  105  U. 
8.  788  [26:  1220].  the  Chief  Justice  said:  "In 
the  return  to  the  alternative  writ  manv  defenses 
were  set  up  which  related  to  the  validity  of  the 
coupons  on  which  the  Judgment  had  be^  ob- 
tained as  obligations  of  the  countv.  As  to 
these  defenses,  itris  sufficient  to  say  it  was  con- 
clusively settled  by  the  Judgment,  which  lies 
at  the  foundation  of  the  present  suit,  that  the 
coupons  were  binding  obligations  of  the  county, 
duly  created  under  the  auUiority  of  the  oharter 
of  the  railroad  company,  and  as  such  entitled 
to  pavment  out  of  any  fund  that  could  Uiwfully 
be  ratBed  for  that  purpose.  It  has  been  in  ef- 
fect so  decided  by  the'  Supreme  Court  of  Mis- 
soinl  fai  8uae  ▼.  Bainey,  74  Mo.  229,  and  the 
^^2  U.  S. 


principle  on  which  the  decision  rests  is  elumcnt- 
ary." 

As  the  execution  follows  the  nature  of  the 
Judgment,  and  its  precei)t  is  to  carry  into  effect  [319] 
the  rights  of  the  plaintiff  as  declared  by  tiie 
judgment,  with  that  mode  and  measure  of  re- 
dress which  in  such  cases  the  law  gives,  so  the 
mandamus  in  a  case  Uke  the  present  can  be 
limited  in  its  mandate  only  by  that  which  the 
Judgment  itself  declares. 

It  was  said,  however,  in  BaUs  County  Ot,  .▼. 
United  States  [supra],  that "  Wliilc  the  coupons 
are  merged  in  the  judgment,  they  carry  with 
them  into  the  Judgment  all  the  remedies  which 
in  law  formed  a  part  of  their  contract  obliga- 
tions, and  these  remedies  may  still  be  enforced 
in  all  proper  ways,  notwithstanding  the  change 
in  the  form  of  the  debt."  It  is  argued  from 
this  that,  as  the  remedies  to  be  resorted  to  for 
the  purpose  of  enforcing  the  Judgment  are  those 
giv^n  by  the  original  contract,  it  is  necessary  to 
ascertain  from  the  contract  itself  what  those 
remedies  are;  but  that  is  the  very  matter  which 
has  been  already  passed  upon  in  the  Jud^ent 
which  decides,  m  the  present  case,  by  its  r»> 
cital,  the  character  and  extent  of  the  obliga- 
tion created  by  the  law  of  the  contract.  It 
may  well  be  that  in  a  case  where  the  record  of 
the  Judgment  is  silent  on  the  point,  the  origi- 
nal contract  may  be  shown,  notwithstanding  the 
merser,  to  determine  the  extent  of  the  remedy 
provided  by  the  law  for  its  enforcement;  but 
that  is  not  admissible  where,  as  in  this  case,  the 
matter  has  been  adjudged  in  the  original  action. 
Indeed,  in  view  of  the  nature  of  the  remedy  by 
mandamus,  as  the  means  of  executing  the  Judg- 
ment, it  is  all  the  more  material  and  importont 
that  the  judgment  itself  should  determine  the 
nature  of  the  contract  and  the  extent  of  its  ob- 
ligation. The  averment  in  the  original  peti- 
tion that  the  bonds  were  issued  under  the  au- 
thority of  a  particular  statute  becomes,  there- 
fore, an  additional  element  in  the  plaintiff's 
case  in  that  action  for  the  purpose  of  showing 
with  certainty  what  is  the  mode  and  measure 
of  rethress  after  judgment  By  the  terms  of 
the  Judgment  in  favor  of  the  relator  it  was  de- 
tenninM  that  the  bonds  sued  on  were  issued 
under  the  authority  of  a  statute  which  pre- 
scribed no  limit  to  the  rate  of  taxation  for  their 
payment.  In  such  cases,  the  law  which  au- 
thorizes the  issue  of  the  bonds  gives  also  the 
means  of  payment  bv  taxation.  The  findings 
in  the  judgment  on  that  point  are  conclusive. 
They  bina  the  respondents  in  their  official  ca- 
pacity, as  well  as  the  County  itself,  because,  as 
was  said  in  Labette  Co,  Comrs.  v.  Ifoulton,  113 
U.  S.  217  [28:  6881,  "They  aie  the  legal  repre- 
sentatives of  the  defendant  in  that  judgment, 
as  being  the  parties  on  whom  the  law  has  cast  raoo  i 
the  duty  of  providing  for  its  satisfaction.*  They  i*'**'J 
are  not  {(trangers  to  it  as  being  new  parties  on 
whom  an  original  obligation  is  sought  to  be 
charged,  but  are  bound  oy  it  as  it  stands  with- 
out &e  right  to  question  it,  and  under  a  legal 
duty  to  take  those  steps  which  the  law  has  pre- 
scribed as  the  only  mode  of  providing  means 
for  its  payment" 

The  return  of  the  respondents,  therefore,  to 
the  alternative  writ  of  mandamtuiB  insufficient 
in  law;  and  the  circuit  court  erred  in  not  award- 
ing  to  the  reUitor  a  peremptory  writ  of  man- 
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damvi.    Fvr  that  eir&r  iJU  Judgment  is  mened, 
mnd  thseaum  rmnanded,  wUh  d$reetion$  to  oiward 
a  p&rempiorif  imtndamm. 
&ue  oopT:  Test: 
Jamet  H.  MoKoniifij,  Olerk,  Bap.  Ooorti  U.  8. 


[231]       ALEXiin)ER  R.  SHEPHERD,  Pff-in 

% 
JOHN  W.  THOMPSON. 

(Sees,  a  Boporter^i  ed.  2B14U1.} 

Statute  of  LimitathnB—new  pnmim  eontid&t- 
ati&fi—^xpmi  or  impKed  promim  ooiiMtru^ 
Uon  of  ingtrument^^reoenal  rtfutal  to  mter 
jwtgmontonwrdictiUformortriaL 

L  The  Statate  of  Lbnltatlona  it  tobe  upMId  and 
aforoed,  not  aa  restlii|r  only  on  a  presomptlop  of 
asrmeQt  from  lapse  or  time,  but,  aoootding  to  tia 


enforoed,  not  aa  restlii|r  only  on  a  presomptlop  of 

EisrmeQt  from  lapse  or  time,  but,  aoootding  to  tia 
tent  and  object,  aa  a  atatnte  of  repoae. 

S.  The  orifriiial  debt  iaa  auillcittntiMial  oonaldera- 
tlon  for  a  subBeq ueat  promise  to  pay  ft,  made  eltfaer 
before  or  after  tine  bar  of  the  statute  is  complete. 

8.  In  order  to  continue  or  to  revlTe  the  cause  of 
action,  aftwr  it  would  otherwise  have  been  barred 
by  the  statute,there  must  be  either  an  ezprees  prom- 
ise of  the  debtor  to  nay  the  debt  or  else  an  express 
acknowlodffment  of  thedebtfrom  which  his  promise 
to  pay  it  miirht  be  inferred.  A  mere  acknowledg- 
ment, thouKD  in  wrltioiTt  of  the  debt  as  havinflr  once 
existed.  Is  not  sufficient  to  raise  an  ImpUcanon  of 
such  a  new  promise.  To  have  this  effect  there 
must  be  a  distinct  and  unequivocal  aoknowled|r- 
ment  of  the  debt  as  still  subsisting  asapenonal ob- 
ligation of  the  debtor. 

4.  In  the  case  presented,  it  Is  held:  that  on  instra- 
ment  which  contains  no  promise  of  the  defendant 
pe  sonally  to  jMy  the  debt,  and  no  acknowledgment 
or  mention  of  it  as  an  existing  liability,  but  merely 
provides  for  the  application  of  certain  pledged 
property  to  its  payment,  does  not  amount  to  a  new 
promise,  expreas  or  implied. 

5.  Upon  the  reversal  of  a  judgment  of  the  court 
below  this  court  cannot  direct  the  entry  of  Judg- 
ment upon  a  former  verdict.  When  the  second 
trial  was  ordered  the  case  stood  aa  If  tt  had  never 
been  tried  before;  and  this  court  can  on^  review 
the  rulings  at  thaseoond  triaL 

[No.  261] 
ArgusdApr.U.96,1887.  B6oidodIfa^97.JlS87. 

roooi    T^  ERROR  to  the  Svpfeme  Oomt  of  the  Etfe- 
LZ32J    ItrictofOohDunbia.    BeMmd,  Bmanded. 

Btntemeiit  of  ttie  OMe  bj  Jfr.  Juttio$  Qrmsyt 
TUb  waa  an  tetkm  broaght  Mardi  11. 1880» 
hw  Jdm  W.  Thompeon  agalnat  Alexanaer  R. 
Sliepherd,  npm  two  promiaMry  notes,  dated 
Maich  10, 1878.  made  bj  the  aefendant  and 
payable  to  theplaintiif,  tfie  one  f or  $7,000  in 
two  yean,  and  flie  other  for  |8,000  in  three 
years^  with  interart  at  the  yeai^  rate  of  8  per 
cent  The  deffandant  pleaded  flie  Statute  of 
limitatioiiB. 

Therieoord  transmitted  to  this  court  showed 
that  the  case  was  tried  twice,  and  that  at  each 
trial  the  plaintiff  pat  in  the  following  evidence: 
1,  The  notes  sued  on.  9,  A  deed  of  trust  of 
the  same  date,  in  the  usual  form  of  mortgages 
of  real  ertate  m  the  District  of  Columbia,  and 
recorded  in  the  land  records  foir  the  District, 
liber  719^  folio  198^  br  which  the  defendant  con- 
veyed to  the  plaintiff  certain  land  described,  in 
trust  to  secmw  the  payment  of  these  and  one 
other  note.  8,  A  deed,  dated  November  16, 
1878,  1^  which  the  defendant  conveyed  his 
property  and  choaes  in  action,  including  a  claim 
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against  the  United  States  for  the  use  and  occu- 
pation of  the  premises  No.  015  B  Street  North- 
west in  the  Uity  of  Washington,  to  Qeom  Tav- 
lor  and  others,  in  trust  to  apply  for  the  oeneflt 
of  his  creditors.  4,  An  instrument  signed  by 
the  defendant  and  A.  0.  Bradley,  assented  to 
in  writing  by  Tftylor  and  lili^  ootruBteea,  the 
body  of  which  was  as  follows: 

"In  consideration  of  the  indebtedness  de- 
scribed in  the  deed  of  trust  to  William  Thomp- 
son, trustee,  executed  March  10, 1878,  and  re- 
corded failiberNo.  712, folio  128. of  the  land  rec- 
ords of  the  District  of  Columbia,  the  demand 
and  daim  of  A.  C.  Bradley  to  the  use  of  A.  R 
Shepherd  and  others  against  the  United  States 
for  the  use  and  occupraon  of  the  premises  No. 
916  B  Street  Northwest,  and  all  the  proceeds 
thereof  and  the  moneys  derived  tberenom,  are 
hereby  pledged  and  made  applicable  to  the  pay- 
ment of  saia  indebtedness,  vrith  interest  there- 
on at  the  rate  of  8  per  cent  per  annum  until 
paid;  and  it  is  hereby  covenanted  and  agreed 
that  any  draft  or  check  issued  in  payment  or 
part  payment  of  said  daim  shall  be  indorsed 
and  deh vered  to  the  trustee  named  in  said  tjust, 
and  the  proceeds  thereof,  less  all  proper  costs 
and  chaiges,  be  applied  to  the  payment  of  said 
indebtedness,  with  interest  as  aforesaid,  or  to 
so  much  thereof  as  the  sum  or  sums  of  monev 
so  received  is  or  are  suffldent  to  pov.  Witness 
our  hands  this  2l8t  day  of  June.  IdTT.** 

At  the  iirst  trial,  the  Judge  ruled  that  thia  in- 
strument was  insufBdent  to  take  the  case  out 
of  the  Statute  of  limitations,  and  a  verdict  and 

dgment  were  rendered  for  the  defendant, 

tiich,  upon  a  bill  of  exceptions  of  the  plaint- 
iff, were  set  aside  atthe  General  Term.  IMadc- 
ey.885. 

At  the  second  trial,  the  judge,  against  the  ob- 
jection and  exception  of  the  defendant,  in- 
structed the  Jury  that  this  instrument  was  evi- 
dence of  a  new  promise,  which  took  the  notes 
sued  on  out  of  ttie  Statute  of  Umitationa.  A 
verdict  and  Judgment  were  rendered  for  the 
plaintiff,  and  a  bill  of  exceptions  to  this  instruc- 
tion was  tendered  and  allowed.  This  Judgment 
was  affirmed  in  General  Term,  and  the  defend* 
ant  sued  out  tMs  writ  of  error. 

Momn.  A.  C.  Bradley  and  Wm.F.  MaA- 
tiwljr*  for  plaintiff  in  error: 

The  extrinsic  evidence  tended  te  rebut  and 
repel  any  implication  of  a  new  promise.  The 
very  notes  secured  by  the  deed  of  trust  wen 
payable  soldv  out  of  the  property  and  created 
no  personal  liability. 

Wood,  lam.  Ac.  168,  g_98,  and  p.  217;  Mor^ 
riU  V.  PHth,S  Mees.Jt  W.  402;  Wettd  v.  Bms- 
Mfd, 24 U. 8. 11  Wheat  800 (6:481):  Bsrreda 
V.  8iUbo$,  62 U.  S.  21  How.  168(16:08);  Wat  v. 
Smith,  101  U.S.  270  (26:812);  WMte  v.  Jordan, 
27  Me.  870;  Wainmanr, K$fnman,lEictL  118. 

The  assiniment  is  remarkable  in  not  naming 
the  plaintiff,  in  not  assigning  directlv  to  him, 
in  providing  that  the  prooeeds  of  the  daim  ahall 
go  to  the  trustee  named  in  the  deed  of  trust, 
and  be  by  him  applied,  thereby  indicating  with 
suffldent  force  to  Justify,  if  not  oompd,  Uie  in- 
ference that  the  pronosftfon  had  reference,  not 
to  the  personal  Uabuity  of  the  defendant,  but 
soldy  to  the  liability  of  the  property  under  the 
deed  of  trust 

Jfsuri.  H.  F.  Morrlfl  and  A  JK  WdU.  for 
defendant  in  error: 
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The  aasignment  distinctly  acknowledges  and 
recognizes  the  indebtedness  by  lef  erance  to  an- 
other paper,  in  which  that  indebtedness  is  spe- 
cifically described,  and  which  is  in  evidence  in 
the  case.  It  distinctly  promises  to  pay  that  in- 
debtedness; and  it  distinctly  gives  securi^  for 
the  payment  of  it.  If  this  paper  is  not  evidence 
of  a  new  promise,it  is  impossible  to  draw  a  paper 
tliat  would  be. 

Moore  ▼.  Bank  of  (Mumhia,  81 U.  S.  6  Pet  86 
(8:8291;  Bdl  v.  Morrison,  26  U.  B.  1  Pet.  862  (7: 
175);  Band(^n  v.  Tobff,  62  U.  8. 11  flow.  493  (18: 
784);  Walsh  ^.  Mayer,  111  U.  8. 81  (28:888). 

Mr.  JuiUee  QrmiWt  after  stating  the  case  as 
above  reported,  de&vered  the  Oj^nkm  of  the 
court: 

The  8tatute  of  Limitations  in  force  in  the 
District  of  Columbia  is  the  Statute  of  Maiyland, 
which,  so  far  as  applicable  to  this  case,  closely 
follows  the  ISDjruage  of  the  English  Statute,  21 
Jac  I,  chap,  lo,  §8,  but  bars  an  action  on  a 
promissory  note  or  other  simple  contnct  in  three 
years  after  the  cause  of  action  accrues.  Mary- 
land 8tat  1716,  chap.  28,  ^  2, 1  Kilty,  Laws; 
Bist.  Col.  Laws,  1868,  p.  284. 

The  promissory  notes  sued  on  were  payable 
respectively  on  March  10, 1876,  and  March  10, 
1876;  and  the  action  was  brought  March  11, 
1880.  The  question  is  therefore  whether  the 
instrument  aligned  by  the  defendant  on  June 
21, 1877,  is  evidence  of  a  sufScient  acknowl- 
edgment or  promise  to  take  the  case  out  of  the 
statute. 

The  principles  of  law  by  which  this  case  is 
to  be  governed  are  dearlysettled  by  a  series  of 
decisions  of  this  court  The  Statute  of  Limit- 
ations is  to  be  upheld  and  enforced,  not  as 
resting  only  on  a  presumption  of  payment  from 
lapee  of  time,  but,  according  to  its  inten(  and 
object,  as  a  statute  of  repose.  The  original 
debt,  indeed,  is  a  sufficient  legal  consideration 
for  a  subsequent  new  promise  to  pay  it.  made 
either  before  or  after  the  bar  of  the  statute  is 
complete.  But  in  oxder  to  continue  or  to  re- 
irive  the  cause  of  action,  after  it  would  other- 
wise have  been  barred  by  the  statute,  there 
must  be  either  an  express  promise  of  the  debtor 
to  pay  that  debt,  or  else  an  express  acknowl- 
edgment of  the  debt,  from  which  his  promise 
to  pay  it  may  be  inferred.  A  mere  acknowl- 
edgment, though  in  writing,  of  the  debt  as 
having  once  eidsted,  is  not  sufficient  to  raise 
an  implication  of  such  a  new  promise.  To 
have  this  effect,  there  must  be  a  distinct  and 
UQequivocal  acknowledgment  of  the  debt  as 
atni  subsisting  as  a  personal  obligation  of  the 
debtor. 

In  King  v.  Riddle,  11  U.  8.  7  Cranch,  168 
[9;  8041.  a  deM,  dated  July  16, 1804,  by  which 
the  defendant  recited  that  certain  persons  had 
become  his  sureties  for  a  certain  debt  and  had 
paid  %  and  that  he  was  desirous  to  secure 
them  as  far  as  he  could,  and  assigned  to  one  of 
them  certain  bonds  in  trust  to  collect  the  mon- 
ey and  distribute  it  equally  among  them,  was 
admitted  in  evidence  in  an  action  by  one  of 
them  against  him  for  money  paid,  to  take  the 
case  out  of  the  Statute  of  Liimitations  of  Vir- 
ginia. The  exact  form  of  the  deed  is  not 
stated  in  the  report,  but  that  it  expressly  recog- 
nized the  debt  to  the  plaintiif  to  be  still  due  li 
evident  from  the  opinion,  in  which  Chief  Jus- 
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^100  ManhaU  said:  "Although  the  court  is  not 
willing  to  extend  the  effect  of  casual  or  acci- 
dental expressions  farther  than  it  has  been,  to 
take  a  case  out  of  that  statute,  and  although 
the  court  might  be  of  opinion  that  the  cases  on 
that  point  have  gone  too  far,  yet  this  is  not  a 
casual  or  incautious  expression;  the  deed 
admits  the  debt  to  be  due  on  the  16th  of 
July,  1804,  and  five  years  had  not  afterwards 
ekpsed  before  the  suit  was  brought"  P.  171 
[806]. 

In  CUmenUon  v.  WilUame,  12  U.  8.  8  Cranch, 
72  [3:  491],  in  an  action  on  an  account  against 
two  partners,  one  of  whom  only  was  served 
with  process,  a  previous  statement  of  the  other, 
upon  the  account  beinff  presented  to  him, '  'that  r  9» n^ 
the  said  account  was  due,  and  that  he  supposerl  l^^^  J 
it  had  been  paid  by  the  defendflmt,  but  had  not 
paid  it  himself,  and  did  not  know  of  its  being 
ever  paid,"  was  held  insufficient  to  take  the  ac- 
count out  of  the  statute;  and  OlUef  Jtuttiee 
Marshall  said:  "  The  Statute  of  Limitations  is 
entitled  to  the  same  respect  with  other  statutes^ 
and  ought  not  to  be  explained  away.  In  this 
case  there  is  no  promise,  conditional  or  uncon- 
ditional, but  a  sunple  acknowledgment.  This 
acknowledgment  goes  to  the  origmal  Justice  of 
the  account;  but  this  is  not  enough.  The 
Statute  of  Limitations  was  not  enacted  to  pro- 
tect persons  from  claims  flctitk>us  in  their  ori- 
gin, out  from  ancient  claims,  whether  well  or 
ul  founded,  which  may  have  been  discharged, 
but  the  evidence  of  discharge  may  be  lost.  It 
is  not  then  sufficient  to  take  the  case  out  of 
the  Act,  that  the  claim  should  be  proved  or  be  ac- 
knowledged to  have  been  originally  just;  the  ac- 
knowledgment must  go  to  the  fact  that  it  is 
saUdue.^    P.  74r492]. 

Chitf  Jititiee  IVfarshall  afterwards  pointed 
out  that  in  that  case,  although  the  partnership 
had  been  dissolved  before  the  statement  was 
made,  the  case  was  not  determined  upon  that 
point,  but  upon  the  insufficiency  of  the  ac- 
knowledgment; and  added  that,  upon  the  prin- 
ciples there  expressed  by  the  court, '  'an  ackno  wl  • 
eagment  which  will  revive  the  original  cause 
of  action  must  be  unqualified  and  uncondi- 
tional. It  must  show  positively  that  the  debt 
is  due  in  whole  or  in  part.  If  it  be  connected 
with  circumstances  which  in  any  manner 
affect  tlic  claim,  or,  if  it  be  conditional,  it  may 
amount  to  a  new  assiunpsit  for  which  tne  old 
debt  is  a  sufficient  consideration;  or  if  it  be 
construed  to  revive  the  original  debt,  that  re- 
vival is  conditional,  and  the  performance  of 
the  condition,  or  a  readiness  to  perform  it, 
must  be  shown."  Wetzell  v.  Bueectflrd,  24  U.  S. 
11  Wheat.  809, 816  [6:  481, 488]. 

In  BeU  V.  M<yrri9on,  26  U.  8.  1  Pet.  851  [7: 
174],  Mr.  Jtutiee  Story  fully  discussed  the  sub- 
ject, and,  after  dwelling  on  the  importance  of 
giving  the  Statute  of  limitations  such  support 
as  to  make  it  "whatit  was  intended  to  be,  em- 
phatically, a  statijite  of  repose,"  and  "not  de- 
signed merely  to  raise  a  presumption  of  pay- 
ment of  a  Just  debt,  from  lapse  of  time;"  and 
repeating  thepassages  above  quoted  from  the 
opinions  in  CtmenteonY.Williame  taid  Wetzeli  [237] 
V.  Buesard,  said:  *'  We  adhere  to  the  doctrine 
thus  stated,  and  think  it  the  only  exposition  of 
the  statute  which  is  consistent  wiUi  its  true 
object  and  import.  If  the  bar  is  sought  to  be 
removed  by  the  proof  of  a  new  promise,  that 

1U7 


ttl-Ml 


bUPBBMB  (JOUBT  OF  THB  UHCTBD  StaTBB. 


Oct.  Tbbm, 


pTomiseLataiiewotiiie  of  action,  ought  to  be 
proved  m  «  ckar  and  explicit  manner,  and  be 
m  its  terms  aneqnlvocal  and  determinate;  and. 
If  any  conditlona  are  annexed,  they  ought  to  be 
shown  to  be  perfonned.  If  there  be  no  ex- 
press promise  but  a  promise  is  to  be  raised 
by  implication  of  law  from  the  acknowledg- 
ment of  the  party,  such  acknowledgment 
ought  to  contain  an  unqualified  and  direct  ad- 
miasion  of  a  previous,  subsisting  debt,  which 
the  party  is  liable  and  willing  to  pay.  If 
there  be  accompanying  circumstances,  which 
repel  the  presumption  of  a  promise  or  inten- 
tion to  pay;  if  uie  expressions  be  equivocal, 
vague  and  indeterminate,  leading  to  no  certain 
conclusion,  but  at  best  to  probable  inferences, 
which  may  affect  different  minds  in  different 
ways,  we  think  they  ought  not  to  go  to  a  Juiy 
as  evidence  of  aoew  promise  to  revive  the  cause 
of  action."    P.  8«2  [179]. 

Anun,  in  Moore  v.  Bank  of  Columbia,  81  U. 
8.  6  ret.  86  [8:  829],  the  court,  speaking  by  Jfr. 
Jttitiee  Thompson,  after  referring  to  the  pre- 
vious cases,  reaffirmed  the  same  doctrine,  and 
said:  "The  principle  clearly  to  be  deduced 
from  these  cases  is  that  in  addition  to  the  ad- 
mission of  a  present,  subsisting  debt,  Uiere 
must  be  either  an  express  promise  to  pay,  or 
circumstances  from  which  an  implied  promise 
may  fahrly  be  presumed."   P.  98  [881]. 

In  Bandon  v.  7b5y,  52  U.  8.  11  How.  498 
[18:784],  cited  for  the  plaintiff,  the  agreement, 
which  was  held  to  take  a  case  out  of  the  stat- 
ute, contained  not  only  a  pledge  of  propertv  to 
secure  the  notes  sued  on,  but  an  express  stipu- 
lation that  the  notes  should  remain  in  as  ndl 
force  and  effect  as  if  they  were  renewed. 

In  Walsh  v.  Mayer,  111  U.  8.  81  [28:  888], 
in  answer  to  a  letter  from  the  holder  of  a  note 
secured  by  mortice,  calling  attention  to  the 
want  of  insurance  on  the  mortgaged  proper^, 
and  saying:  *The  amount  you  owe  me  on  the 
$7,500  note  is  too  large  to.be  left  in  such  an 
unprotected  condition,  and  t  cannot  consent  to 
it,"  the  mortgagers  wrote  to  him  that  they  ex- 
pected to  insure  m  about  four  months  for  twice 
that  amount,  and  added:  "We  think  you  will 
run  no  risk  in  that  time,  as  the  property  would 
be  worth  the  amount  due  you  if  the  building 
was  to  bum  down."  This  was  held  to  be  a 
sufficient  acknowledgment,  upon  the  ground 
that  the  words,  both  of  the  plaintiff's  letter  and 
of  the  defendant's  reply,  were  in  the  present 
tense,  and  designated  a  subsisting  personal  lia- 
bility, and  that  the  unconditional  acknowl- 
edgment of  that  liability,  without  making  any 
pledge  of  property  or  other  provision  for  its 
payment,  carried  an  implication  of  a  personal 
promise  to  pay  it.  The  case  was  decided  upon 
Its  own  facts,  and  no  intention  to  modify  the 
principles  established  by  the  previous  decisions 
was  expressed  or  entertained  by  the  court. 

Within  a  year  afterwards,  in  the  latest  case 
on  the  subject,  the  court  expres^  reaffirmed 
those  principles.  Fort  Scott  v.  Hickman,  112 
U.  S.  150,  m,  164  [28:  636,  640]. 

In  full  accord  with  these  views  are  the  de- 
cisions in  England  under  Stat.  9  Geo.  FV,  chap. 
14,  known  as  Lord  Tenterden's  Act,  which 
only  restricts  the  mode  of  proof  by  requiring 
that,  in  order  to  continue  or  revive  the  debt,  an 
''acknowledgment  or  promise  shall  be  made  by 
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or  contained  in  some  writing  to  be  signed  by 
the  parUr  chareeable  thereby." 
The  English   judges  have  repeatedly  ap- 

5 roved  the  statement  of  Mr.  (afterwards  Oht^ 
uitiee)  Jerns,  that  the  writing  must  either  con> 
tain  an  express  promise  to  pay  the  debt,  or  be 
"in  terms  nom  which  an  unqualified  promise  to 
pay  It  is  necessarily  to  be  implied."  Eoerettr. 
Robertson,  1  El.  &  El.  16, 19;  MUehelFi  Claim, 
L.  R  6  Ch.  822,  828;  Morgan  v.  Bowlandi,  L. 
R.  7  Q.  B.  498,  497;  citing  Jervis*  New  Rules, 
4th  ed.  850,  note.  And  it  has  been  often  held 
that  when  the  debtor,  in  the  same  writing  by 
which  he  acknowledges  the  debt,  without  ex- 
pressly promising  to  pay  it.  agrees  that  certain 
prepay  shall  be  applied  to  its  payment,  there 
can  be  no  implication  of  a  personal  promise  to 
pay.  BouUedae  v.  Bameay,  8  Ad.  &  El.  221; 
8.  C.  8  Nev.  &  P.  819;  Bowcutt  v.  Bcmer,  8 
Exch.  491;  Cauiey  v  FwmeU,  12  0.  R  291; 
Everett  v.  Boberteon,  above  cited. 

The  law  ux)on  this  subject  has  been  well 
summed  up  by  Vice  ChanMor  Wigram,  as  fol- 
lows: "The  legal  effect  of  an  acknowledgment 
of  a  debt  barred  by  the  Statute  of  Limitations 
is  that  of  a  promise  to  pay  the  old  debt;  and  for 
this  purpose  the  old  debt  is  a  consideration  in 
law.  In  that  sense,  and  for  that  purpose,  the 
old  debt  may  be  said  to  be  revived.  It  is  re- 
vived as  a  consideration  for  a  new  promise. 
But  the  new  promise,  and  not  the  old  debt^  is 
the  measure  or  the  creditor's  right.  If  a  debtor 
simplv  acknowledges  an  old  debt,  the  law  im- 
plies from  that  simple  acknowledgment  aprom- 
ue  topay  it;  for  which  promise  the  old  aebt  is 
A  sumdent  consideration.  But  if  the  debtor 
promises  to  pay  the  old  debt  when  he  is  able, 
or  by  installments,  or  in  two  years,  or  out  of  a 
particular  fund,  the  creditor  can  claim  nothing 
more  than  the  promise  gives  him."  PMiipe  v. 
Philips,  8  Hare,  281,  299,  800;  Buekmaeter  v. 
BusseU,  10  C.  B.  N.  8.  746.  760. 

In  the  most  recent  English  case  that  has  come 
under  our  notice.  Lord  JueHee  Bowen  said: 
"Now,  first  of  aU,  the  acknowledgment  must 
be  clear,  in  order  to  raise  the  implication  of  a 
promise  to  pav:  An  acknowledgment  which 
IS.  not  clear  will  not  raise  that  inference.  Sec- 
ondly, supposing  there  is  an  acknowledgment 
of  a  debt  which  would  if  it  stood  by  itself  be 
dear  enough,  still,  if  words  are  found  com- 
bined with  it  whidi  prevent  the  possibility  of 
the  implication  of  the  promise  to  pay  arising, 
then  the  acknowledgment  is  not  clear,  within 
the  meaning  of  the  definition,"  "because  the 
words  express  the  lesser  in  such  a  way  as  to  ex- 
clude the  greater/'  Oreen  v.  Humphreys,  26 
Ch.  D.  474,  479,  480;  5.  C.  58  L.  J.  N.  a 
Ch.  625,  628. 

In  the  light  of  the  prindp>«rb  established  by 
the  authorities  above  referred  to,  it  is  quite  clear 
that  the  instrument  signed  by  the  defendant  on 
June  21, 1877,  did  not  take  the  phdntiff's  debt 
out  of  the  statute. 

Tills  instrument  contains  no  promise  of  the 
defendant  personidly  to  pay  that  debt,  and  no 
acknowledgment  or  mennon  of  it  as  an  existing 
liability.  It  begins  with  a  reference,  by  way  or 
consideration  onlv,  to  the  original  debt,  desig- 
nating it  as  "the  indebtedness  described  in  the 
deed  of  trust"  executed  to  the  plaintiff  at  the 
time  when  that  debt  was  contracted.    Thee 
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follows  a  pledge  of  a  certain  claim  of  the  dc- 
[S40]  fendant  against  the  governmcDt,  and  its  pro- 
ceeds, to  secure  the  payment  of  ''said  indebted- 
ness, with  interest  thereon  at  the  rate  of  8  per 
cent  per  annum  until  paid."  This  interest  is 
mennoned,  not  as  part  of  the  consideration,  or  of 
the  original  debt,  or  as  anything  for  which  the 
defendant  is  liable,  but  only  as  something  to  the 
payment  of  which  the  claim  plcdccd  shall  be 
applied.  And  the  instrument  concludes  with 
a  promise  of  the  defendant  that  the  proceeds  of 
the  daim  pledged  shall  "be  applied  to  the  pay- 
ment of  said  indebtedness,  with  interest  as 
aforesaid,  or  to  so  much  thereof  as  the  sum  or 
sums  of  money  so  received  is  or  are  siifficicnt  to 
pay." 

Although  the  old  debt  is  expressly  called,  as 
it  is  in  law,  the  consideration  for  the  new  agree- 
ment, this  agreement,  and  not  the  old  debt,  is 
the  measure  of  the  plaintifiTs  right.  The  pro- 
yisions  for  the  payment  of  the  debt  and  interest 
out  of  a  particular  fund  exclude  an^  implica- 
cation  of  a  personal  promise  to  pay  either.  The 
whole  instrument  clearly  evinces  the  defend- 
ant's intention  in  executing  it  to  have  been 
that  the  property  pl«)dged  should  be  applied,  so 
far  as  it  would  go^  to  the  payment  of  the  debt 
and  interest,  and  not  that  his  own  personal  lia- 
bility should  be  increased  or  prolonged  in  any 
respect. 

To  imply  from  the  terms  of  this  instru  ment  a 
promise  of  the  defendant  to  pay  the  debt  him- 
self would  be,  in  our  opinion,  to  construe  it 
against  its  manifest  intent,  and  to  fritter  away 
the  Statute  of  Limitations. 

The  result  is  that  the  judgment  below  must 
be  reversed,  and  the  verdict  against  the  defend- 
ant set  aside.  It  was  contended  by  his  counsel 
that  this  court  should  now  direct  Jud^rment  to 
be  entered  upon  a  former  verdict,  which  was 
returned  for  him  under  a  correct  ruling  on  the 
question  of  acknowledgment,  and  set  aside  by 
ttie  court  in  General  Term  upon  a  different 
view  of  the  law.  In  support  of  this  contention 
was  cited  Coughlin  v.  District  of  Columbia,  106 
U.  8.  7  [27:  74],  But  the  reason  for  ordering 
Judgment  upon  the  first  verdict  in  that  case 
was  not  that  the  court  in  General  Term  had 
wrongly  decided  a  question  of  law  upon  a 
bill  01  exceptions  allowed  at  the  first  trial;  but 
that,  as  appeared  of  record,  independently  of 
any  bill  or  exceptions,  the  question  had  not 
[241 J  ijggji  legally  brought  before  it  at  all,  thus  leav- 
ing the  first  verdict  in  full  force.  In  the  pres- 
ent case,  it  had  authority  to  entertain  nnd  pass 
upon  the  exceptions  taken  by  the  plaintiff  at 
the  first  trial;  when,  in  the  exercise  of  that  au- 
thority, it  had  sustained  those  exceptions  and 
ordered  a  second  trial,  the  case  stood  as  if  it  bad 
never  been  tried  before;  and  only  the  ni lings  at 
the  second  trial,  and  no  rulings,  whether  sim- 
ilar or  different,  at  the  former  trial,  could  be 
brought  to  the  General  Term  by  the  exceptions 
of  the  defendant,  or  to  this  court  by  his  writ 
of  error. 

Judgment  retfemd,  and  ease  remanded  to  the 
Supreme  Court  qf  fjic  District  of  Columbia,  with 
directions  toset  aside  the  verdict  and  to  order  a 
netd  trial. 

True  copy.   Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  8. 


mcT.s. 


BURLINGTON.    CEDAR   RAPIDS    AND  [513] 
NORTHERN  RAILWAY  COMPANY. 
mr.  in  Err.. 

t. 

CHARLES   L.    DUNN,    by   Ellm   Stonb 

GoiuiAN,  His  Guardian  ad  litem, 

(See  8.  C.  Beporter's  ed.  618-617.) 

Removal  ef  pauses— when  jurisdiction  of  state 
court  oeases—tssuesof  fact  to  he  tried  in  circuit 
court— Acts  of  Mardi  S,  1876^  and  Mwreh  S, 
1887. 

1.  All  issues  of  taot  made  upon  the  petition  for 
removal  must  be  tried  In  the  drcult  court:  but  the 
state  court  to  at  liber(7  to  determine  for  itself 
whether,  on  the  face  of  the  record,  a  removal  has 
been  effected:  and  if  it  decides  a^nst  the  removal, 
its  action  will  be  reviewable  in  this  court,  after 
final  Judgment. 

2.  The  theory  on  which  it  rests  to  that  the  record 
closes,  so  far  as  the  Question  of  removal  to  con- 
cemea,  when  the  petition  for  removal  1&  filed  and 
the  necessary  security  fumtohed.  It  presents  then 
to  the  state  court  the  pure  question  of  law  whether, 
admitting?  the  facts  stated  in  the  petition  tor  re- 
moval to  be  true,  it  appears  on  the  face  of  the  rec- 
ord that  the  petitioner  to  entitled  to  a  removal  of 
the  suit. 

[No.  9T7.] 
Submitted  MaylM,  18S7,  Decided  May  27, 1887, 

r\  ERROR  to  the  Supreme  Court  of  the  State 
of  Minnesota.    Becersed,  Remanded. 
The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court 

Messrs.  Eppa  Hunton  and  Jeff.  Chand- 
ler* for  plaintiH  in  error. 

Messrs.  C.  D.  O'Brien  and  Enoch  Totten, 
for  defendant  in  error. 

Mr.Ohief  Justice  Waite  delivered  the  opin- 
ion of  the  court:  [514] 

This  suit  was  brought  in  the  District  Couit  of 
Ramsey  County,  Minnesota,  by  Charles  L. 
Dunn,  a  minor, 'to  recover  damages  for  per- 
sonal injuries  which  he  had  received  while 
traveling  as  a  passenger  on  the  railroad  of  the 
Burlington,  Cedar  Rapids  and  Northern  Rail- 
way Company.  The  Company  answered  the 
complaint  in  the  action,  and  then  filed  a  peti- 
tion under  section  639  of  the  Revised  Statutes, 
verified  by  the  oath  of  its  president,  for  the  re- 
moval of  the  suit  to  the  Circuit  Court  of  the 
United  States  for  the  District  of  Minnesota,  on 
the  ground  of  prejudice  and  local  influence. 
The  petition  was  accompanied  by  the  neces- 
sary security.  It  set  forth  that  the  Railway 
Company  was  an  Iowa  corporation,  and  con- 
sequently, in  law,  a  citizen  of  that  State,  and 
Dtinn,  the  plaintiff,  a  citizen  of  Minnesota. 
Under  section  039  a  suit  cannot  be  removed 
from  a  state  court  to  a  Circuit  Court  of  the 
United  States,  except  it  be  one  between  a  citi- 
zcn  of  the  State  in  which  the  suit  was  brought 
and  a  citizen  of  another  State,  and  then  only 
by  the  citizen  of  the  latter  State.  Immediate!  v 
on  the  presentation  of  the  petition  for  removal, 
the  attorney  for  the  plaintiff  filed  a  counter 
affidavit  to  the  effect  that  the  plaint  iif  was  not 
a  citizen  of  Minnesota,  but  of  the  Territory  of 
Montana.  No  further  proof  being  offered  on 
this  point,  the  court  ruled  that  a  case  for  re- 
moval had  not  been  made  out,  and  that  the 
suit  must  be  retained  for  triaL  Accordingly  a 
trial  was  afterwards  had  in  the  state  court, 
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which  resulted  in  a  Judgment  against  the  Com- 
pany. An  appeal  was  then  talcen  to  the  Su- 
preme Court  of  the  State,  where  the  Judgment 
of  the  district  court  was  in  all  respects  affirmed, 
including  the  rulings  on  the  question  of  re- 
moval. To  reverse  that  Judgment  this  writ  of 
error  was  brought. 
[516  J         The  assignment  of  errors  presents  but  a  single 

auestion,  and  that  is  whether,  as  after  thepeti- 
on  for  removal  had  been  filed  the  record 
showed  on  its  face  that  the  state  court  ought 
to  proceed  no  further,  it  was  competent  for  that 
court  to  aDow  an  issue  of  fact  to  be  made  upon 
the  statements  in  the  petition,  and  to  retain  the 
suit  because  on  that  issue  the  Railwav  Com- 
pany had  not  shown  l^  testimony  that  the 
plamtift  was  actually  a  citizen  of  Afinnesota. 

It  must  be  confessed  that  previous  to  the  cases 
of  8tons  V.  South  Carolina,  117  U.  S.  482  [29: 
9621,  and  Canon  v.  Eyati,  118  U.  S.  279  [ante, 
167],  decided  at  the  last  term,  the  utterances  of 
this  court,  on  that  question,  had  not  always 
been  as  dear  and  distinct  as  they  might  have 
been.  Thus,  in  Gordon  v.  Longettt,  41  U.  B. 
16  Pet.  97  [10:  900),  in  speaking  of  removals 
under  section  12  of  the  Judiciary  Act  of  1789, 
it  was  said,  p.  104  [902],  **  It  must  be  made  to 
appear  to  the  satisfaction  of  the  state  court  that 
the  defendant  is  an  alien,  or  a  citizen  of  some 
other  State  than  that  in  which  the  suit  was 
brought;  '*  and  in  Bailtoay  Co.  v.  Ranney,  89 
U.  S.  22  WaU.  828  [22:  8241,  that,  "  If  upon 
the  hearing  of  the  petition  it  u  sustained  by  the 
proof,  the  state  court  can  proceed  no  further.*^ 
In  other  cases  eroressions  of  a  similar  charac- 
ter are  found,  which  seem  to  imply  that  the 
slate  courts  were  at  liberty  to  consider  the  act- 
ual facts,  as  well  as  the  law  arldng  on  tiie  face 
of  the  record,  after  the  presentation  of  the  peti- 
tion for  removal  At  the  last  term  it  was  found 
that  this  Question  had  become  a  practical  one, 
about  which  there  was  a  difiference  of  opinion 
in  the  state  courts,  and  to  solne  extent  m  the 
circuit  courts;  and  so,  in  deciding  Btone  v. 
South  Carolina,  we  took  occasion  to  say.  "All 
issues  of  fact  noiade  upon  the  petition  for  re- 
moval must  be  tried  in  the  circuit  court;  but 
the  state  court  is  at  liberty  to  determine  for  it- 
self whether,  on  the  face  of  the  recoid,  a  re- 
moval has  been  effected."  It  is  true,  as  was 
remarked  by  the  Supreme  Judicial  Court  of 
Massachusetts  in  Amy  v.  Manning^  144  Mass. 
158,  that  this  was  not  necessary  to  the  decision 
in  that  case;  but  it  was  said  on  full  considera- 
tion and  with  the  view  of  announcing  the 
opinion  of  the  court  on  that  sublect  Only 
two  weeks  after  that  case  was  decided  Carton 
V.  HyaU  came  up  for  determination,  in  which 
[516]  the  precise  question  was  directly  presented,  as 
the  allegation  of  citizenship  in  ue  petition  for 
removal  was  contradicted  by  a  statement  in 
the  answer,  and  it  became  necesMury  to  deter- 
mine what  the  fact  really  was.  We  there  af- 
firmed what  had  been  said  in  Stone  v.  South 
Carolina,  and  decided  that  it  was  error  in  the 
state  court  to  proceed  further  with  the  suit 
after  the  petition  for  removal  was  filed,  because 
the  circuit  court  alone  had  Jurisdiction  to  tir 
the  question  of  fact  which  was  involved.  This 
rule  was  again  recognized  at  this  term  in  Car- 
aon  V.  Dunham,  121  U.  8.  421  [ante,  992],  and 
is  in  entire  harmony  with  all  that  haa  been 
previously  decided,  though  not  with  all  that 
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had  been  said  in  the  opinioiifl  in  miia  cf  tta 
cases.  To  oar  mindi  it  ii  the  true  nde  and 
calculated  to  produce  Um  inoonvenlflDoe  flian 
anyother. 

The  theory  on  whidi  it  rests  is  that  the  rec- 
ord doees,  so  far  as  the  question  of  removal  ia 
concerned,  when  the  petition  for  removal  is 
filed  and  the  neoessaiy  security  furnished.  It 
presents  then  to  the  state  court  a  pure  ques- 
tion of  law,  and  that  is,  whether,  admitting  the 
facta  stated  in  the  petition  for  removal  to  be 
true,  it  appearson  tiie  face  of  the  record,  which 
includes  the  petition  and  the  pleadings  and  pro- 
ceedm$:8  down  to  that  time,  that  the  petitioner 
is  entitied  to  a  removal  of  the  suit    That 

S question  the  state  court  has  the  right  to  decide 
or  itself;  and  if  it  errs  in  keeping  the  case,  and 
the  bluest  court  of  the  State  a££ms  its  decis- 
ion, this  court  has  jurisdiction  to  correct  the 
error,  considering^,  for  that  purpose,  only  the 
part  of  the  record  which  ends  with  the  petition 
for  removal.  Stone  v.  South  CaroUna^  117  U. 
8.  482  [9upra\,  and  cases  there  dted. 

But  even  though  the  state  court  should  re- 
fuse to  stop  prooiedings,  the  petitioning  party 
may  enter  a  copy  of  tne  record  of  that  court» 
as  ft  stood  on  the  filing  of  his  petition,  in  the 
drcuit  court,  and  have  the  suit  docketed  there. 
If  the  drcuit  court  eirs  in  takin|[  furisdiction, 
the  other  side  mav  bring  the  dedsion  here  for 
review,  after  final  Judgment  or  decree,  if  the 
value  of  the  matter  in  dispute  is  suflSdent  in 
amount  B.  B  Co.  v.  Koon*e,  104  U.  8.  5, 15 
[26:  648,  646].  In  thatcase,  the  same  as  in  the 
writ  of  error  to  the  state  court,  the  question 
will  be  dedded  on  the  face  of  the  iiart  of  the 
record  of  the  state  court  which  ends  with  the 
petition  for  removal;  for  the  drcuit  court  can 
no  more  take  a  case  until  its  Jurisdiction  is 
shown  by  the  record  than  the  state  court  can 
bo  required  to  let  it  go  until  the  record  shows 
that  its  Jurisdiction  has  been  lost  The  ques- 
tions in  the  two  courts  will  be  identical,  and 
will  depend  on  the  same  record;  namely,  that 
in  the  state  court  ending  with  the  petition  for 
removal.  The  record  remaining  in  the  state 
court  will  be  the  original;  that  in  the  drcuit 
court  an  exact  copy. 

But,  inasmuch  as  the  petitioning iiarty  has  the 
right  to  enter  the  suit  in  the  drcmt  court,  not- 
withstanding the  state  court  dedines  to  stop 
proceedings,  it  is  easy  to  see  that  if  both  courts 
can  trj  the  iftsues  of  lact  whidi  may  be  made 
on  the  petition  for  removal,  the  records  from 
the  two  courts  brought  here  for  review  win 
not  necoBMoily  always  be  the  same.  The  testi- 
mony produced  before  one  court  may  be  en- 
tirely different  firom  that  in  the  other,  and  the 
decisions  of  both  courts  may  be  right  upon  the 
facts  as  presented  to  them  respectivdy.  Such 
a  state  ox  thhigs  should  be  avoided  if  possible, 
and  this  can  only  be  done  by  makhig  one  court 
the  exdusive  Judge  of  the  facts.  Upon  that  ques- 
tion there  ought  not  to  be  a  divided  Jurisdiction. 
It  must  rest  with  one  court  alone,  and  that,  in 
our  opinion,  is  more  properly  the  drcuit  court 
The  case  can  be  docketed  in  that  court  on  tlie 
first  day  of  the  next  term,  and  the  issue  tried 
at  once.  If  dedded  against  the  removal,  the 
question  is  now,  by  the  Act  of  March  8, 1887. 
chap.  878,  24  Stat,  at  L.  552,  put  at  rest,  and 
the  jurisdiction  of  the  state  court  establislied 
in  tiie  appropriate  way.    Under  the  Act  of 
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1886.  8t.  Loui8,LMt.&6.R.0o.  t.Vickbbs.  Sbibbbt  y.  U.  a         860^-888;  28i-<800 

Much  8, 1876,  chap.  187»  18  Stat  at  L.  470. 
Mcli  an  order  ooula  have  been  brought  here 
for  review  by  appeal  or  writ  of  error;  and  to 
expedite  such  heauringa  our  Rule  32  was  adopted. 
Upon  this  record  as  it  now  stands  the  state 
court  was  wrong  in  proceeding  with  the  suit, 
and  for  that  reason  ths  Judgment  qf  the  Supreme 
Ocuri  is  ren&ned  and  the  eauee  remanded  fir 
further  prooeedinge  \n  wnfcrmity  with  this 
epindon. 
TroB  copy.   Test: 

James  H.  MoKennoj,  derk.  Sup.  Ooari.  U.  8. 


[360]  BT.  LOUIS.  IRON  MOUNTAIN  &80UTH- 
BRN  RAILWAY  COMPANY.  P6f.  in 
Srr., 

t. 

ELIAS  R  YICEERa 

<8ee  8.  a  Reporter's  ed.  860-868.) 

Praetiee—charffe  to  Jury— State  ChnetituUan. 

A  State  Oonslitution  cannot,  any  more  than  a 
state  statute,  prohibit  the  judges  of  theoourts  of 
the  United  States  from  charsring-juries  with  regard 
to  matters  of  fact. 

[No.  282.] 

Argued  and  mOmutted  May  £,  1887.    Bedded 

Mc^rr,1887. 

r\  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Arkansas. 
Affirmed, 

Tb»  writ  of  error  in  this  case  brings  up  for 
review  a  judgment  upon  a  verdict  in  the  court 
below  for  $6,000  damages  for  personal  injuries 
sustained  by  Yicken,  the  plaintifT  below,  while 
a  pssseuffer  on  a  mixed  passenger  and  freight 
train  of  the  St  Louis,  Iron  Mountain  and  South- 
em  Railway  Company,  the  defendant  below. 
[361]  The  Constitution  of  Arlcansas,  article  YII, 
section  28,  provides:  "Judges  shall  not  charge 
Juries  with  regard  to  matters  of  fact,  but  shul 
dedare  the  law;  and  in  jury  trials  ^all  reduce 
their  cham  or  instructions  to  writing  on  the 
request  oieither  party." 

In  this  case  the  matters  of  fact  in  issue  were 
the  alleged  neglisenoe  of  the  defendant  and 
pontributory  negligence  of  the  plaintiff;  and 
the  question  whether  this  constitutional  provis- 
ion should  be  followed  by  the  federal  courts 
■itdnff  as  courts  of  the  common  law'in  the  State 
of  Arkansas  is  presented. 

Mr.  John  F.  DilUm,  for  plaintiff  in  error. 

Mr  F,  W.  Comf^an,  for  defendant  in  error. 

Mr.  Ohitf  Justice  WmJtte  delivered  the  opin- 
ion of  ihe  court: 

This  judgment  is  cMfrmedOTk  the  authority  of 
Yiektburg  db  M.  R.  It.  Oo.  v.  Putnam,  118  U. 
8.  545  [ante,  257];  Nudd  v.  Bumnes,  91  U.  8. 
426,  441[28.286,  2901;  Indianapolis  etc,  R  R. 
Go.  V.  Horsl,  98  U.  B.  291,  299  [28:898,  900]. 
A  State  Constitution  cannot,  any  more  than  a 
state  statute,  prohibit  the  Judges  of  the  courts 
of  the  United  States  from  cha^o^ing  Juries  wiUi 
regard  to  matters  of  fact. 
Tnieooi>y.   Test: 

James  H.  MoKenney,  caerk»  Bop.  Ooart»  U.  8. 
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JAMES  M,  SETBERT,  Collector  of  Capb 
GittAHDEAU  OocTNTY  (Mo.)*  Fiff,  in  Brr^ 

UNITED  STATES,  dc  nrf.  Jambs  L.  Lewth, 
Admr.  of  Estate  of  Elisba  Footb,  De- 
ceased. 

(See  8. 0.  "  a&fflfrt  v.  Lewjta,"  lleporter*8  od,  BM-000^ 

Con^Ututional  law — contraets^-impairment  qf 
QUigation— municipal  bt^ds —provision  for 
levy  of  specifd  few? — whHher  new  provinon  is 
e^iiruUnt  to  the  old—Miumiri  Sialutes — 
nmndamus  to  enforce  collection  of-^njuneiton 
issued  by  state  court. 

1,  The  remtrdy  subeisUng  In  a  State,  wbeti  aod 
wbere  aooDtraci  is  miidd  and  le  to  be  p^rCormedL  1& 
a  part  of  Its  nbli^^itjonr  and  ftuy  Bubsequeiit  IflW  of 
thf  Bute  which  so  aJTects  that  renierlv  as  subatan- 
tially  to  tnipair  and  Lessen  the  value  of  tiie  coiiti-aot 
in  forbid cleu  hy  tbe  Conatltution,  and  Is  then^for^ 
▼Old. 

@.  In  d  pro(;eedln^  by  mandamus  to  require  tbd 
Collector  of  t&xee  to  coUect  a  epeclal  ta^c  levied  by 
the  County  Oourt  Of  Oftpo  Qirardeau  County,  Mis* 
fiouri,  to  pay  a  Jadjnneet  founded  upon  mumcipal 
obiieationB  of  flald  G6unty«  Lngued  luider  the  Ml9- 
Bouri  Act  of  March  23,  iM,  to  facilitate  the  oon- 
EctnictiOD  of  TaJiroada  in  thai  State,  it  ii^  held :  that 
the  proTiaioDs  for  levylnjf  a[i<l  coUeutiug  such  a 
tajE»  coil  tttl lied  iD  f*ectlone  08,  OTSS  and  fteOO,  Be\lH4>d 
Statu  tee  of  MiHBonri  of  18T9»  are  not  a  le^al  equiva- 
lent for  the  pmriflion  coni-ain^d  In  said  Act  of 
March  23, 1^;  thut  tbe  ri^rht  of  the  reiator  to  have 
a  Bpecifli  tarlevied  from  to  time,  *i.n  the  same  man- 
ner as  county  taxes "  are  levied,  \m  part  o!  the 
obliiTation  of  hln  contract  which  1b  ^mp^aired  by  a 
change  III  hie  rt^m^dy  miLklagit  leea  eOicacious  toaik 
that  provided  at  the  i^uime  time  for  the  collection 
of  the  (renoFnl  reveune  of  tbe  Cinmty;  thutthe  law» 
of  Mwso^iri,  in  force  for  the  collection  of  the  tai  to 
pay  the  Judjcment  of  the  relator  at  the  time  It  was 
rendered,  coutioue  to  be  ami  am  still  in  foroe  for 
that  purpiDfle;  and  that  the  raapoDdetit  Is  dot  Justl- 
f3(xl  In  his  refusal  to  eoUect  said  apeolal  taxes  by 
flaiil  Ht-atutory  proviaiona  roiled  upon  by  bimj  nor  by 
an  inluuctioD  lAf^Lied  by  a  fitkLe  court. 

3,  W  iiere  a  at^^  ti J  te  au't  hori  zi  n|j;  til  e  iasue  of  m  u  nio- 
ipal  bontia  provides  for  the  levy  aud  collection  of 
the  floeclaf  tair*  '*ln  tiie  mune  manner  as  county 
taxtiH  '  are  levied,  for  their  payment,  theobtla-atlon 
of  the  contract  is  impnircd  bv  miy  chunK^e  in  the 
reinr;df  wbnrehy  it  is  rendcreti  leea  efficaciiHifl  thjvn 
that  which  is  at  the  time  provided  for  aecurinip  th^ 
T^venwia  of  the  eounty. 

pTo.  280.] 
Argtied  May  10, 11, 1S87.  Decided  May  £7, 1887 . 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eaatern  District  of  Missoiir]. 
AJirmed, 

The  history  and  facts  of  the  case  appeal"  m 
tbe  opinioD  of  the  court. 

Messrs.  D.  A>  McKnii^ht,  E.  John  Ellis e.n& 
John  Johns,  for  plain  till  id  error: 

The  primary  defense  of  the  respondent  ia  that 
the  writ  of  mandamns  has  comnianded  him  to 
do  an  iUegal  act^  and  ibis  \&  sufBclcnt  in  law. 

State  V.  Fcrrine,  84  N.  J,  L,  254;  Johnson  v. 
Luoas^  11  Humpb.  (Tenn*)  307;  State  v.  Judge 
of  Orphans  (X  15  Ala,  740;  Knox  Go.  Comrs. 
V.  AspinwaU,  S5  U.  8.  34  How.  37fl  (!6:735). 

The  federal  courts  will  lean  towards  an  agree- 
ment with  the  decLsions  of  the  iiate  courts  in 
the  matter  of  the  construction  of  their  statutes. 

Burgef^  v.  SHf/m^m.  107  U.S.  83(a7:8a=j); 
A7idets(/nr  \.  Binifi  Anna  Townsltip,  110  U.  S. 
S56  f 29:  633);  Norton  v,  Shelby  C&,  118  U,  S, 
425  (ante,  178). 

VV  hrrp  this  court haa  ignored  ceztaln  prelim- 
in&rj  requirements  of  the  statutes  of  the  State, 
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in  the  matter  of  levying  and  collecting  taxes, 
It  lias  been  where  they  were  nonessentials,  and 
Slot  where  they  were  commanded  under  penal- 
ty of  criminal  punishment. 

Ea/wley  ▼.  J^^ftenibt,  108  U.  8. 648  (97: 820}; 
LabetU  Oo.  Otnnn.  y.U.  &  11«U.  8.  217  "^ 


In  directing  the  plaintiff  in  error  lathis  writ 
of  mandamtis  to  do  an  unlawful  act,  expressly 
forbidden,  the  circuit  court  exceeded  its  Juris- 
diction. 

KnoxCfa.  Oomn.  ▼.  Aimntoatt,  supra;  Sup&r- 
ffisors  V.  U.S.  06  U.  8.  18  Wall.  71  (21:771); 
Barkieyy,  Lcwe  Camr$.  98  U.  8.  258  (28: 893); 
U.  8.  y.  ClarkeOa.  96  U.6.769  (24: 545);  ir<»»- 
phiiT.  U.  8,  97U.  8.  298  (24:  920);  ff.  8.  ▼. 
Maeon  Oo.  99  U.  8.  582  (25: 881);  Meriwether  r. 
Oarrett,  102  U.  8.  472  (26: 197);  BBparie  B<nih 
iand,  104  U.  8.  604  (26: 861). 

The  writ  of  the  drcuit  court,  directing  the 

Elaintiff  in  error  to  collect  the  taxes  illmilly 
Med  under  the  statute,  was  in  effect  a  levy 
and  collection  by  the  circuit  court,  and  was, 
therefore,  beyonaits  power. 

BeesY.  WaterUnon,  86  U.  8. 19  Wall.  107  (22; 
72);  Beind  y.  Lecee  Chmr$.  Id.  665  (22:  223); 
Meriwether  Y,  Oarrett,  lupra;  BeopUy,  Ohieago 
d  A.RB.  Oo.  55  111.  96;  WiUianu  v.  Oounty 
Oomra.  85  Me.  845. 

A  writ  of  mandamus  cannot  compel  a  levy 
in  any  other  time  or  manner  than  that  proyided 
bylaw. 

Supervisors  v.  Elien,  51  Miss.  807;  FlBople  y. 
Westford,5SBsixK  656, 

^  Wuen  this  court  has  held  the  lejrislative  ac- 
tion of  a  State,  enacted  subsequently  to  the  is- 
sue of  the  bonds,  to  be  void,  it  has  been  in 
cases  where  the  new  law  substantially  prevent- 
ed the  satisfaction  of  the  judgment 

Board  of  Liquidation  v.  MeOomb,  92  U.  8. 
581  (23:  623);  Oass  Co.  v.  Johnston,  95  U.  8. 860 
(24:41^;  Murray  y.  Qiarleston,  96  U,  8.  482 
(24:  7C());  Memphis  v.  U.  8.  supra;  U.  8.  y. 
Mayor  etc.  qfH.  0. 103  U.  S.  858  (26: 895);  Balls 
Co.  Ct.  V.  U.  8. 105  U.  8. 788(26: 1220);  Lovis- 
iami  y.Jumd,  107 U.  8. 711  (27:448);  Louisiana 
V.  Poliee  Jury,  116  U.  8. 181  (29: 687). 

In  the  following  tax  cases,  where  the  court 
held  the  subsequent  legislation  void,  it  was  be- 
cause the  satisraction  of  the  Judgment,  in  whole 
or  in  part,  was  absolutely  prevented. 

[/.  8.  Quincy,  71  U.  8. 4  Wall.  585  (18:408); 
Galena  y.  U.  8.  72  U.  8.  5  Wall.  705  h8: 560); 
Butz  V.  City  <sr  Muscatine,  75  U.  8. 8  Wall.  575 
(19:490);  Broughton  v.  Pensacola,  98  U.  8.  266 
(23:896):  Ml.  Pleasant  y.  Beckwith,  100  U.  8. 
514  (25: 609):  Ex  parte  Bowland,  supra;  Louis- 
iana v.  PiUbury,  105  U.  8.  278  (26:1090); 
County  Comrs.y.  Wilson,  109  XL  8. 621(27: 1058); 
Quinary,  U.  8.  118  D.  8.  833  (28:1001);  M<h 
tile  y.  Watson,  116  U.  8.  289  (29. 620). 

But  here  a  substantial  equivalent  for  the  orig- 
inal manner  of  levying  the  tax  has  been  fur- 
nished, by  which  the  judgment  may  be  fully 
satisfied,  and  hence  the  obligation  of  the  con- 
tract is  unimpaired. 

U.  8.  y.  Mayorete.  qfN,  O,  and  Balls  Oo.  Ot. 
y.  U.  8,  supia;  Antoni  v.  Oreenhow,  107  U.  S. 
769  (27:468);  PortofMobilty.  Watson,  116U.  8. 
289  (29: 620):  U.  8.  v.  M(Me,  12  Fed.  Rep.  768; 
Curtis  y.  Whitney,  80  U.  8.  18  Wall,  (fe  (20: 
518). 

Hie  new  method  of  levying  the  tax  prescribed 
1102 


fai  the  Bevised  Statutes  of  1879  was  simple  and 
eflScacious,  aiul  the  circuit  court's  writ  of  mask- 
damus  to  Uie  county  court  was  a  perfect  means 
of  setting  the  machinery  in  motion. 

State  y.  Bainey,  74  Mo.  220. 

This  court  has  recognized  the  risfat  of  the 
8tate  of  Missouri  to  amend  the  Act  <»  1868,  un- 
der which  these  bonds  were  issued,  in  matters 
within  its  discretion. 

Oape  Oirardeau  Oo.  OLr.U.  &  118  U.  8.  68 
(ante.  78). 

It  is  within  the  discretion  of  the  LegisUtore 
of  a  8tate  to  change  the  form  of  levying  and 
collecting  taxes;  and  of  this  the  bondholders 
cannot  compUdn. 

U.  8.  y.  Quiney,  supra. 

The  States  has  the  right  to  deiermine  the 
manner  of  assessing  and  levying  taxes;  and 
the  decision  of  its  courts  on  these  questions 
is  binding  on  the  federal  courts. 

Witherspoon  y.  Duncan,  71  U.  8.  4  Wafi. 
210(18:889);  Bailey  r.  Uagwire,  89  U.  8.  88 
Wall.  216(22:850). 

In  this  case  the  validity  of  the  Judgment  on 
these  bonds,  and  the  obligation  of  the  mandamus 
to  the  county  court,  are  not  denied.  But  the 
Collector,  an  ofScer  of  the  State,  has.  at  the  suit 
of  the  State,  been  enjoinod  fromviolating  aposi- 
tive  law  of  the  State,  and  the  injunction  has  been 
sustained  bv  its  supreme  court.  In  the  case  be- 
low, and  other  cases,  the  injunction,  which  this 
court  has  said  could  not  be  set  up  as  a  defense 
against  a  writ  of  mandamus  from  a  federal 
court,  issued  at  the  suit  of  the  defaulting  debtor. 

Biffffs  y.  Johnson  Oo.  IB  JJ.  8.  6  Wall.  166(18: 
768);  Mayor  of  Davenport  y.  U.  &  76  U.  8.  9 
Wall  m(L9: 704);  Superrisors  y.  Durant,  Id. 
415  a0:782);  Hawley  y.  FasrtMnks,  108  U.  & 
646(27:821). 

Messrs.  t.  B.  Henderson  and  James  JC 
Lewis,  for  defendant  in  error: 

The  relator,  as  a  matter  of  right,  is  entitled 
to  a  vmt  of  mandamus  subjectmg  both  real 
and  personal  property  to  the  payment  of  his 
Judgment.  The  amendatory  Ktx  was  not  re- 
pealed until  March  24, 1885.  The  Judgment 
was  obtained  during  its  existence  as  a  law. 

Cape  OirarOsau  Oo.  Ot.  v.  HiU,  118  U.  8.  68 
(ante,  78);  U.  Sr.  Johnson  Oo.  6  DDL  208. 

The  state  courts  cannot  interfere  by  injuno' 
tion  to  defeat  the  writ  of  the  federal  courts  or 
to  restrain  state  officers  from  the  performance 
of  ministerial  duties  enjoined  on  them  in  puiw 
suance  of  and  in  obedience  to  such  writs. 

Biggs  v.  Ji^nson  Oo.  78  U.  8.  6  Wall  166(18: 
768);  6taU  v.  Bainey,  74  Mo.  229;  MEim  y. 
Voorhies,  11  U.  8.  7  Oanch,  279  CB:842);  8Uh 
cum  V.  Mayherry,  16  U.  8.  8  Wheat.  9  (4: 171); 
Beers  v.  Haughton,  84  U.  8. 9  Pet.  869  (9: 167); 
AUeman  v.  Booth,  62  U.  8.  21  How.  516  (16: 
178);  Peck  v.  Jenness,  48  U.  8. 7  How.  612  (12: 
841);  U.  8.  y.  Peters,  9  U.  8. 6  Cranch,  115 
(8: 68). 

The  lavra  which  subsist  at  the  time  and  place 
of  makinff  a  contract  enter  into  and  form  a  part 
of  it;  and  the  rule  embraces  all  Acts  that  affect 
the  validity,  the  construction,  the  enforcement^ 
or  the  discharge  of  the  contract 

Von  Hoffman  y.  Quiney,  71  U.  8.  4  WalL 
585  (18: 408);  Planters  Bankv.  Sharp,  47  U.  a 
6  How.  801  (12: 447);  Green  v.  BiddU,  21  U.  8. 
8  Wheat  1(5:547);  U.  &y.  Johnson  Gb.  5D0L 
208. 
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Mr.  Jwttfftd  Matthew  dattverad  the  opin 
ionof  theooort: 

TUb  ii  a  prooeedinff  by  mandamui  in  the 
Circuit  Ckrart  of  the  United  States  for  the  East- 
era  District  of  Missouri.  The  alternatiTe  writ 
recitee  that  in  1888  a  peremptoiy  writ  of  mat^ 
4aimui  was  issued  hr  the  oouzt,  commanding 
the  County  Court  of  Cape  Ginucdeau  County 
and  the  Judges  thereof  to  make  a  levy  on  aU 
the  real  estate  and  personal  property  In  Cape 
r285i  ^^'^^MU  Township  subject  to  taxation,  in- 
^  J  dudinff  statements  of  merchants  and  manufact- 
urers doing  business  in  said  township,  and  that 
thereupon  the  county  court,  in  obedience  to  the 
command  of  said  writ,  on  the  28d  day  of  May, 
1888,  during  a  v^gular  term  of  said  county 
court,  made  an  ordor  on  their  records,  whereby 
it  was  ordered  thaLf or  the  purpose  of  paying 
the  Judgments  of  Elisha  Foote,  the  Ninth  Nsr 
tional  Sank  of  New  York,  John  T.  Hill, 
Valentine  Winter,  and  Geoige  W.  Harshman, 
amounting  to  $14,288.20,  anointerest  and  costs, 
a  tax  of  2  per  cent  be  levied  on  all  the  real 
estate  and  personal  property  in  Cape  Girardeau 
Township  subject  to  taxation,  including  state- 
ments of  merchants  and  manufacturers  doing 
business  in  said  township,  and  the  derk  of  the 
ooim^  court  was  order^  to  extend  said  tax  in 
a  separate  column  on  the  tax  book  of  said 
county  for  the  year  1888.  That,  in  obedience 
to  said  order,  the  special  tax  ordered  to  be 
levied  as  aforesaid  was,  by  the  clerk  of  said 
court,  entered  upon  and  extended  in  a  separate 
column  of  the  regular  tax  book  of  Cape  Girar- 
deau County  for  the  year  1888;  and,  upon  the 
completion  of  said  tax  book,  the  same  was 
delivered  in  the  time  and  in  the  manner  required 
by  law  for  the  year  1883  to  James  M.  Seibert, 
CfoUector,  who  was  then  and  there  the  Collect- 
or of  taxes,  duly  elected  and  quali^ed  as  such, 
and  acting  therein  for  the  year  1888;  and  the 
said  Collector  was  then  ana  there  ordered  by 
the  county  court  to  proceed  and  collect  the 
said  special  tax  in  the  same  manner  as  other 
taxes,  state  and  county,  were  authorized  to  be 
collected  for  the  said  year  1888  in  said  county; 
and  that  after  the  receipt  of  the  said  tax  book, 
the  said  Collector,  claiming  to  be  prevented 
from  proceeding  in  the  collection  of  said  tax  by 
an  injunction  i^ued  by  the  Judge  of  the  10th 
Judicial  Circuit  of  the  State  of  Missouri,  upon  a 
petition  therefor,  filed  in  the  name  of  the  State 
of  Missouri  upon  the  relation  of  the  prosecut- 
ing attorney  of  that  county,  announced  his 
determination  to  abstain  from  all  efforts  to  de- 
mand, sue  for,  or  collect  any  part  of  said  spe- 
cial tax,  and  refused  to  proceed  farther  therem. 
The  return  of  the  respondent,  Beibert,  to  the 
alternative  writ  admits  the  facts  therein  stated, 
1 2861  ''^^  ^^^  out  at  length  the  petition  for  izilunction 
^  *  lefened  to  therein,  filed  on  the  29th  oi  Decem- 
ber, 1888.  The  petition,  filed  in  the  name  of 
theBtato  of  Missouri  by  the  prosecuting  attorney 
of  the  county,  prays  for  an  injunction  against 
the  collection  of  the  tax,  on  the  groimd  that  it 
was  not  a  state  tax,  nor  a  tax  necessaiy  to  pay 
the  funded  or  bonded  indebtedness  of  the  Btate, 
nor  a  tax  for  current  county  expenses  or  schools, 
or  either,  and  "that  said  county  court,  before 
making  the  levy  and  order  as  aforesaid,  did 
not  make  ot  cause  to  be  made  an  application  to 
tlie  circuit  court  of  said  county,  nor  to  the 
Judge  thereof,  in  vacation,  for  an  order  to  have 
1*2  U.S. 
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assessed,  levied  and  collected  said  2  per  cent 
tax;  nor  was  any  soch  order  in  fact  made  by 
such  court  or  the  )bdge  thereof,  in  vacation. 
That,  on  the  contrary,  said  county  court,  in 
violation  of  the  statutes  in  such  cases  made  and 

grovided  and  in  usurpation  of  their  power, 
ave  assessed  and  levied,  and  are  now  trying  to 
have  collected,  said  2  per  cent  tax  at  its  assessed 
valuation  of  all  the  taxable  property  of  said 
township,  without  said  permission  or  order  of 
said  court,  in  violation  of  their  dutiee  and  with- 
out authority  of  law." 

And  further,  that  the  levy  of  the  2  per  cent 
tax  was  made  for  the  purpose  of  pajring  off  a 
portion  of  a  bonded  debt  contracted  in  behalf 
of  Cape  Girardeau  Township  by  virtue  of  the 
A.ct  of  the  General  Assembly  of  the  State  of 
Missouri,  approved  March  28,  1868,  in  aid  of 
railroads,  and  is  ia  violation  of  that  Act  because 
levied  on  the  personal  property  within  said 
township  as  well  as  on  the  real  estate  therein. 

The  retura  further  sets  out  that  the  injunc- 
tion as  prayed  for  was  granted,  and  tiie  respond- 
ent says  mat,  in  obedience  to  the  said  writ  of 
injunction,  he  has  ceased  to  collect  or  to  en- 
deavor to  collect  said  special  tax,  the  said  in- 
junction beinff  stiU  in  force. 

The  respondent  in  his  return  further  states 
"that  he  is  ready  and  willing  to  do^and  perform 
every  duty  devolved  upon  him  as  Collector  as 
aforesaid,  so  far  as  he  legally  may,  but  eub- 
mits  whether  he  ought  to  be  required  to  collect 
the  said  special  tax  so  as  aforesaid  levied  by  the 
said  County  Court  of  Cape  Girardeau  County, 
because,  as  he  is  informed  by  counsel,  the  same 
was  not  leried  in  the  modeand  manner  required 
by  the  laws  of  the  State  of  Missouri,  as  set  forth 
in  sections  6798  and  6799  of  the  Revised  Stat- 
utes, concerning  the  assessment  and  collection 
of  the  revenue,  and  it  is  made  a  criminal  of- 
fense, punishable  by  fine  of  not  less  than  $500 
and  forfeiture  of  office,  for  any  officer  in  the 
Btate  of  Missouri  to  collect  or  attempt  to  collect 
any  tax  or  taxes  other  than  those  specified  uid 
enumerated  in  section  6798  of  theKevised  Stat- 
utes of  Missouri,  without  being  ordered  so  to  do 
by  the  Circuit  Court  of  the  County,  or  the 
Judge  thereof  in  vacation,  in  the  manner  pro- 
vided and  directed  in  section  6799  of  said  Re- 
vised Statutes.  And  respondent  submits  that 
the  said  special  tax  is  not  a  tax  specified  and 
enumerated  in  section  6793  of  the  Revised 
Statutes  of  Missouri,  and  that  no  order  was 
made  by  the  Circuit  Court  of  Cape  Girardeau 
County  directing  the  said  county  court  to  have 
assessed,  levied  and  collected  such  special  tax 
as  required  by  section  6799  of  the  Revised  Stat- 
utes of  Missouri,  and  that  he  is  informed  by 
counsel  that  the  said  levy  of  such  special  tax  so 
as  aforesaid  made  by  said  county  court  is  illegal 
and  void,  and  that  respondent  cannot  collect  or 
attempt  to  collect  the  same  without  violating 
Uie  criminal  laws  of  the  State  of  Missouri." 

To  tliis  return  the  relator  demurred  gener- 
ally. The  demurrer  was  sustained  and  a  per- 
emptory writ  ordered  to  issue,  and  thereupon 
the  respondent  sued  out  the  present  writ  of 
error. 

It  is  conceded  that  the  relator's  Judgment, 
which  he  is  now  seeking  to  collect,  was  found- 
ed upon  municipal  obl&ations  of  Cape  Girar- 
deau County,  issued  under  the  authority  of  an 
Act  to  facilitate  the  construction  of  railroads  in 
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fhe  Steteof  Wssoori,  which  took  effect  March 
98,1868.  Mo.  Laws  of  1868,  p.  Oa.  TbeBecood 
■ectioa  of  that  Act  is  as  follows: 

"Sec.    3.  In  order  to  meet  the  paTmentB  on 
account  of  the  snbscription  to  the  stock,  aocord- 


iDgto  its  terms,  or  to  pay  the  interest  and 

dpal  on  any  hond  which  may  T 

account  of  such  sahscription,  ihe  ooanty  court 


shall,  from  time  to  tim^,  leyy  and  cause  to  be 
collected,  in  the  same  manner  as  county  taxes, 
a  [special  tax,  which  shall  be  levied  on  all 'the 
real  estate  lying  within  the  township  making 
the  subscription  in  accordance  with  tbe  valua- 
tion then  last  made  by  the  county  assessor  for 
county  purposes. " 

It  will  be  observed  that  the  tax  authorized  br 
this  section  of  the  Statute  of  1868,  under  whid^ 
[291]  the  bonds  were  issued,  is  to  be  levied  on  the 
real  estate  within  the  township  onlv,  and  not 
upon  the  personal  property,  mcluaing  state- 
ments of  merchants  and  mannf acturers  doing 
business  in  the  township.  But  this  levy  upon 
personal  property  and  merchants'  licenses,  in 
addition  to  real  estate,  is  authorized  by  an 


amendment  passed  March  10, 1871.    1  Wi 
Stat  1872.  p.  818,  $52.  ■ 

section  reads  as  follows: 


X 


"In  order  to  meet  the  payments  on  account 
of  the  subscription  to  the  stock  according  to  its 
terms,  or  to  pay  the  interest  and  principal  on 
any  bond  which  may  be  issued  on  account  of 
such  subscription,  the  county  court  shall,  from 
time  to  time,  levy  and  cause  to  be  collected,  in 
the  same  manner  as  county  taxes,  a  special  tax, 
which  shall  be  levied  on  all  the  real  estate  and 
personal  property,  indudine  all  statements  of 
merchantsdomgDusiness  within  said  •  *  • 
township,  ♦  •  •  lying  and  being  within 
the  township  making  the  subscription,  in  ac- 
cordance with  the  vuuation  then  last  niade  by 
the  county  assessor  for  county  purposes,**  etc. 

That  the  relator  was  entitled  to  a  tax  levied 
in  pursuance  of  this  amended  section,  his  Judg- 
ment having  been  obtained  while  it  w8B~4n 
force,  was  adjudged  in  his  favor  by  the  circuit 
court  when  he  obtained  his  peremptory  man- 
damus against  the  judges  of  the  county  court, 
requiring  them  to  levy  tbe  tax,  the  collection 
of  which  he  is  now  seeking  to  enforce  by  the 
present  proceeding.  The  question  was  also  di- 
rectiy  adjudged  in  his  favor  by  this  court  in 
the  case  of  Oops  Otrardsau  County  Ot.  v.  BiU, 
118  U.  S.  68  [ante,  78].  In  that  case  it  was  said: 
"The  township  having  legally  incurred  an  ob- 
ligation to  pay  the  bonds  in  question,  it  was 
competent  lor  the  Legislature  at  any  time  to 
make  provision  for  its  being  met  by  taxation 
upon  any  kind  of  property  within  the  township 
that  was  subject  to  taxation  for  public  pur- 


Having  obtained  hit  judgment  while  that  Act 
remained  in  force,  and  having  obtained  by  the 
judgment  of  the  circuit  court  an  actual  levy  of 
a  tax  according  to  its  provisions,  his  right  there- 
to became  thereby  vested  so  as  not  to  be  af- 
fected by  a  subsequent  repeal  of  the  statute. 
But  on  March  8, 1879,  the  General  Assembly 
of  the  State  of  Missouri  passed  an  Act,  found 
in  sections  6T98,  6700,  and  6800  of  the  Revised 

rooQi     Statutes  of  Missouri  of  1870,  whichread  asfol- 

l***J    lows: 

"Sec.  6708.  Tbum,  how  a$9mmd,  UnMa-nd 
eoUecML^^TbA  following  named  taxes  shaU 
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hereafter  be  ■■nessed,  levied,  and  collected  in 
the  several  counties  in  this  State,  and  only  in 
the  manner  and  not  to  exceed  the  sates  pre^ 
scribed  by  the  Ckxnstitution  and  laws  of  this 
State,  vis.:  the  State  tax  and  the  tax  neceasanr 
to  pay  the  funded  or  bonded  debt  of  tlia  StaicL 
the  tax  for  cornnt  ooon^  espenditoras,  and 
for  schools. 

"Sea  6700.  iVoMtfut^  UmUaMom  tmd  eai^ 
diti<m$,So  other  tax  for  any  porpose  shall  he 
assessed,  levied,  or  collected,  except  under  the 
following  Hmitatkms  and  conditions,  viz.:  the 
prosecutmg  attorney  or  ooanty  attorney  of  any 
oountv— 4ipon  the  request  of  the  coun^  oooit 
of  suck  county,  which  request  shall  be  of  reo- 
ord  with  the  proceedings  <n  said  ooort,  and  such 
court  being  mst  satisfied  that  there  exists  a  ne- 
cessity for  the  xasessment,  levy,  and  collection 
of  other  taxes  than  those  enumerated  and  spe- 
dfled  in  the  preceding  section  ehafl  present  a 
petition  to  the  circuit  court  of  Us  county,  or  to 
the  judge  thereof  in  vacation,  setting  forth  the 
facts  and  spedfyinff  the  reasons  why  such  other 
tax  or  taxes  shoukT be  assessed,  levied,  and  col- 
lected; and  such  circuit  court,  or  Judge  there- 
of, upon  hehig  satisfied  of  the  necessity  for  such 
other  tax  or  taxes,  and  that  the  assessment,  levy, 
and  collection  thereof  will  not  be  in  conflict 
with  the  Constitution  and  laws  of  tiiis  State, 
shall  make  an  order  directed  to  the  county  court 
of  such  county,  conunandinr  such  court  to 
have  assessed,  levied,  and  collected  sodi  other 
tax  or  taxes,  and  shall  enforce  such  order  by 
mandamus  or  otherwise. 

"Sea  6800.  AMsemneni,  leoy  and  eoUsetion 
not  to  be  made  except  as  provided, — ^Any  county 
court  Judge,  or  other  county  officer  in  this  State, 
who  shalTassess,  levy,  or  collect^  or  who  ahall 
attempt  to  assess,  levy,  or  coUect,  or  cause  to 
be  assessed,  levied,  orcoDectsdL  any  tax  or  taxes 
other  than  those  specified  and  enumerated  in 
section  six  thousand  seven  hundred  and  ninety- 
eight,  without  beingfirst  orderedso  to  do  by  the 
circuit  court  of  the  county  or  the  judge  tiiere- 
of,  in  the  express  manner  provided  and  directed 
in  section  six  thousand  seven  hundred  and  nine- 
ty-nine, shall  be  guilty  of  a  misdemeanor,  and,  [293] 
upon  conviction  thereof,  shall  be  punished  by 
fine  not  less  than  five  hundred  dollais.  «nd,  in 
addition  to  such  punishmentu  his  office  shall 
become  vacant;  ana  the  method  herein  provided 
for  the  assessment,  levy,  and  collection  of  any 
tax  or  taxes  not  enumerated  and  specifled  in 
section  six  thousand  seven  hundred  and  ninety* 
eight,  shall  be  the  only  method  known  to  the 
law  whereby  such  tax  or  taxes  may  be  assessed 
or  coUected,  or  ordered  to  be  assessed,  levied, 
or  collected." 

By  these  provisions,  it  appears  that  the  stats 
tax  and  the  tax  neoesnry  to  pay  the  funded  or 
bonded  debt  of  the  State,  the  tax  for  the  cur- 
rent county  expenditures,  and  for  schools,  are 
to  be  assessed,  levied,  nna  collected  in  tlie  sev^ 
eral  counties  of  the  State  as  a  matter  of  posi- 
tive duty  by  the  county  courts  of  tbe  several 
counties,  according  to  their  previous  practice, 
without  the  intervention  of  any  other  author- 
ity. An  other  taxes,  whidi  indade  the  tax 
sou^t  to  be  collected  in  this  proceeding,  can 
be  assessed,  levied  and  coUected  only  under 
the  limitations  and  conditions  therein  pre- 
scribed; that  is  to  say,  the  county  court  beln^ 
first  satisfied  that  there  exists  a  neoearity  for 
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the  aawMBnient,  levy  snd  oonectlon  of  mch 
otber  ttZy  shall  reqneal  the  prosecatlng  attor- 
ney for  the  ooanty  lo  present  a  petition  to  the 
ciicait  oonrt  of  the  county,  or  to  the  Judge 
thereof  in  yacation,  netting  forth  the  facts,  and 
specifying  the  reasons  why  snch  other  tax  or 
taxes  should  be  assessed,  levied  and  collected. 
In  puTsnance  of  that  request  the  prosecuting 
attorney  is  required  to  present  such  a  petition, 
and  the  circuit  court,  or  Judge  thereof,  to  whom 
such  petition  is  presented,  uiall  make  an  order 
directed  to  the  county  court  of  such  county, 
commanding  such  court  to  have  assessed,  levied, 
and  collected  such  tax,  "  upon  being  satisfied 
of  the  necessity  for  such  other  tax  or  taxes,  and 
that  the  assessment,  levy,  and  collection  there- 
of will  not  be  in  conflict  with  the  Ck>nstitution 
and  laws  of  this  State."  Section  6800  provides 
that  any  coun^  court  Judge,  or  other  county 
ofBcer,  who  shall  assess,  levy  or  collect,  or  at- 
tempt so  to  do,  or  cause  to  be  assessed,  levied 
or  collected,  any  tax,  without  being  first  or- 
dered so  to  do  by  the  cfa:cuit  court  oithe  coun- 
[394]  ty»  in  tiie  express  manner  provided  and  directed 
in  the  preceding  section,  shall  be  guilty  of  a 
misdemeanor,  to  be  punished,  on  conviction,  by 
a  fine  of  not  less  than  $600  and  a  forfeiture  of 
his  office;  and  it  is  therein  declared  that  "The 
method  herein  provided  for  the  assessment,  levy, 
and  collection  of  any  tax  or  taxes  not  enumer- 
ated and  spedfled  in  section  6798,  shall  be  the 
only  method  known  to  the  law  whereby  such 
tax  or  taxes  may  be  assessed  or  collected,  or  or- 
dered to  be  assessed,  levied  or  collected." 

It  is  because  of  these  provisions  of  the  law 
that  the  respondent  herein,  as  he  sets  out  in  his 
return,  has  been  restrained  by  an  inlunction 
from  the  Circuit  Cnurt  of  Cape  Girardeau 
Ooun^  from  further  proceeding  in  the  collec- 
tion of  the  tax  heretofore  levied  oy  the  coun^ 
court  by  virtue  of  a  writ  of  mandamus  from 
the  Circuit  Court  of  the  United  States. 

The  question  presented  for  our  determination 
is  whether,by  virtue  of  this  statute  of  the  State, 
he  is  Justified  in  his  disobedience  to  the  Judg- 
ment and  mandate  of  the  Circuit  Court  of  the 
United  States.  It  is  well  settied  by  the  decisions 
of  this  court  that  "The  remedy  subsistinff  in  a 
State,  when  and  where  the  contract  is  macfe  and 
is  to  be  performed,  is  a  part  of  its  obligation, 
and  any  subeequent  law  of  the  State  which  so 
affects  that  remedy  as  substantially  to  impair 
and  lessen  the  value  of  the  contract  is  forbidden 
by  the  Constitution,  and  is  therefore  void." 
BOwardir.  Ebotm^.  96  U.  8.  595,  607  [24:798, 
j9oJ. 

It  had  been  previously  said  upon  a  review  of 
the  decisions  of  the  court,  in  Van  Boiftnan  v. 
Quiru^,  71  U.  8.  4  Wall.  585,  558  [18:  408, 
409]:  "It  is  competent  for  the  States  to  change 
the  form  of  the  remedy,  or  to  modify  it  other- 
wise as  they  may  see  fit,  provided  no  substim- 
tial  right  secured  by  the  oontractis  thereby  im- 
paired. No  attempt  has  been  made  to  Ht  defi- 
nitely the  line  between  alterations  of  the  rem- 
edy which  are  to  be  deemed  legitimate  and  those 
which,under  the  form  of  modifying  the  remedy, 
impair  substantial  rights.  Every  case  must  be 
determined  upon  its  own  circumstances.  When- 
ever the  result  last  mentioned  is  produced  the 
Act  is  witiiin  the  prohibition  of  the  Constitu- 
tion, and  to  that  extent  void." 

In  BroMon  v.  Kineie,  42  U.  8.  1  How.  811 
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[11:148],  OMtfJui^iee  Tan^  said:  ''It  is  dlfl"- 
cult,  perhaps,  to  draw  a  line  that  would  be  ap- 
plicabto  in  all  cases  between  le^timate  altera- 
tions of  the  remedy  and  provisions  which,  in 
the  form  of  remedy,  imijair  the  right  But  it  is 
manifest  that  the  obligation  of  the  contract,  and 
the  rights  of  a  party  under  it,  may,  in  effect, 
be  destroyed  by  denying  a  remedy  alto^ther; 
or  may  be  seriously  impaired  by  burdenmg  the 
proceedings  with  new  conditions  and  restric- 
tions, so  as  to  make  the  remedy  hardly  worth 
pursuing." 

In  Lauidana  v.  Ifew  Orleans,  102  U.  S.  208, 
206  [26:182,  188],  Mr,  Jmtice  Field;  in  the 
opinion  of  the  court,  said:  "The  obligation  of 
a  contract,  in  the  constitutional  sense,  is  the 
means  provided  by  law  by  whidh  it  can  be  en- 
foroed—by  which  the  parties  can  bo  obliged  to 
perform  it.  Whatever  legislation  lessens  the 
efiScacy  of  these  means  impaira  the  obligation. 
If  it  tend  to  postpone  or  retard  tiie  enforcement 
of  the  contract,  the  obligation  of  the  latter  is  to 
that  extent  weakened." 

In  various  forms,  but  with  the  same  mean- 
ing, this  rule  has  been  often  reputed  in  subse- 
quent decisions  by  this  court  It  is  therefore 
not  denied  in  argument  in  the  present  case  that 
section  2  of  the  Act  of  March  28. 1868,  under 
which  the  municip«il  obligations  of  the  relator 
which  had  ^passed  into  judgment  were  issued, 
constitutes  a  part  of  the  contract  to  the  benefit 
of  which  he  is  entitled.  That  section,  it  will 
be  remembered,  provides  that  to  pay  the  inter- 
est and  principal  on  any  bond  which  may  be 
issued  under  the  authonty  thereof,  "the  county 
court  shall  from  time  to  time  levy  and  cause  to 
be  collected,  in  the  same  manner  as  county 
taxes,  a  special  tax,"  etc 

The  precise  question,  therefore,  for  present 
adjudication  is  whether  the  provisions  for  levy- 
ing and  collecting  such  a  tax,  contained  in  the 
sections  of  the  Revised  Statutes  above  quoted, 
are,  in  view  of  the  doctrine  of  this  court  on 
that  subject,  a  legal  equivalent  for  the  provi- 
sion contained  in  the  Act  of  March  28,  186a 
The  affirmative  of  that  proposition  is  contend- 
ed for  by  the  plaintiff  in  error.  The  argument 
in  support  of  that  position  is  that  the  machin- 
ery provided  for  the  collection  of  such  a  tax  in 
section  6799  is  purely  formal;  that  it  does  not 
touch  the  substance  of  the  riffht  to  have  the 
tax  levied  and  collected,  nor  does  it  embarrass 
and  impede  it  by  any  unreasonable  hmdrance 
or  delay.  It  is  said  that,  according  to  its  terms, 
under  a  Judgment  upon  such  municipal  bonds 
and  coupons  in  a  Circuit  Court  of  the  United 
States,  it  would  be  the  duty  of  the  county  court 
to  enter  of  record  that  it  was  satisfied  of  the  ex- 
istence of  the  necessity  for  the  levy  and  collec- 
tion of  such  a  tax,  and  thereupon  to  request 
the  prosecuting  attorney  to  file  his  petition  to 
the  circuit  court  of  the  coun^  to  obtain  the 

§  roper  order  therefor;  that  it  would  then  be  the 
uty  of  the  prosecuting  attorney  to  file  such  a 
petiEtion,  and  that  the  circuit  court,  or  a  Judge 
thereof,  on  the  production  of  the  Judgment  re- 
quired to  be  paid,  would  be  satisfied  of  the  ne- 
cessity for  such  tax,  and  that  the  assessment, 
levy  and  collection  thereof  would  not  be  ir 
confiict  with  the  Constitution  and  laws  of  the 
State  even  although  he  might  be  of  the  opin- 
ion tibat  the  bonds  themselves  were  not  valid 
according  to  the  laws  of  the  State;  and  that, 
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accordingly,  the  order  would  be  made  and  di- 
rected to  the  county  court,  commanding  that 
court  to  have  assessed,  levied,  and  collected  the 
tax,  the  necessity  for  the  collection  of  which 
they  had  already  declared  upon  thehr  own  rec- 
ords. 

The  point  of  the  argument  pressed  upon  us 
seems  to  be  that  the  judgment  of  the  Circuit 
Court  of  the  United  States  upon  the  bonds  and 
coupons  would  necessarily  be  conclusive,  in 
the  opinion  of  the  county  court  and  of  the  pros- 
ecuting attorney  and  of  the  circuit  court  oi  the 
county,  upon  all  matters  of  law  and  of  fact 
which  otherwise,  by  this  section  of  the  statute, 
would  be  committed  to  the  exercise  of  their 
judicial  discretion;  and  that,  consequently, 
evcrythiuff  to  be  done  by  them  imder  the  pro- 
visions of  tiiat  section  would  thereby  become 
merely  ministerial,  so  that,  in  case  of  their  re- 
fusal to  act,  they  would  be  subject,  at  the  suit 
of  the  judgment  creditor,  to  a  proceeding  by 
mandamus  to  compel  them  to  proceed  in  the 
assessment,  levy,  and  collection  of  the  tax  to 
which  he  was  entitled. 

But  the  contract  which  the  relator  is  entitled 
to  insist  upon  under  the  Act  of  March  28, 1868, 
is  that  he  shall  have  a  special  tax  for  the  pay- 
ment of  the  principal  and  interest  due  him,  to 
be  levied  from  time  to  time  "in  the  same  man- 
ner as  county  taxes."  It  may  be  admitt^  that 
the  Legislature,  from  time  to  time,  notwith- 
standing this  provision,  miffht  by  subsequent 
legislation  change  the  mode  ana  the  means 
for  the  assessnient,  levy  and  collection  of 
county  taxes,  as  ill  its  judgment  the  public  in- 
terests should  require.  Any  such  changes, 
made  in  view  of  public  interests,  not  substan- 
tially to  the  prejuoioe  of  public  creditors,  might 
be  considered,  in  respect  to  them,  as  the  legal 
equivalent  for  the  particular  mode  in  force  in 
1 868,  and  a  fair  and  reasonable  substitute  there- 
for. Ordinarily,  it  would  be  true  that  such 
altered  provisions  would  not  be  injurious  to 
any  private  rights,  for  the  creditor  would  at 
all  times  have  the  guaranty  of  as  prompt  and 
speedy  a  collection  of  a  tax  m  satisfaction  of  his 
claim  as  is  secured  by  law  for  the  collection  of 
the  revenues  of  the  county  most  important 
for  the  support  of  its  government 

It  may,  therefore,  oe  considered  as  a  most 
material  and  important  part  of  the  contract 
contained  in  the  second  section  of  the  Act  of 
March  28,  1868,  not  perhaps,  that  the  creditor 
shall  alwavs  have  a  right  to  have  taxes  for  his 
benefit  collected  in  the  same  manner  in  which 
county  taxes  were  collectible  at  that  date,  but 
that  he  shall  at  least  always  have  the  risht  to  a 
special  tax  to  be  levied  ana  collected  in  iSe  same 
manner  as  county  taxes  at  the  same  time  may 
be  levied  and  collected.  In  other  words,  the 
essential  part  and  value  of  the  contract  is  that 
he  shall  always  have  a  special  tax  to  be  col- 
lected in  a  manner  as  prompt  and  efficacious  as 
that  which  shall,  at  the  time  when  he  applies 
for  it,  be  provided  by  law  for  the  collection  of 
the  general  revenue  of  the  county.  His  con- 
tract is  not  only  that  he  shall  have  as  good  a 
remedy  as  that  provided  by  the  terms  of  the 
contract  when  made,  but  that  his  remedy  shall 
be  by  means  of  a  tax,  in  reference  to  which 
the  levy  and  collection  shall  be  as  efficacious  as 
the  State  provides  for  the  benefit  of  its  counties, 
without  any  discrimination  against  him. 
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It  is  in  tills  vital  point  that  the  obligation  of 
the  contract  with  the  relator  has  been  unpaired 
by  the  section  of  the  law  under  which  ute  re- 
spondent seeks  to  Justify  his  disobedience  of 
the  mandate  of  the  circuit  court.  Those  sec- 
tions provide  one  mode  for  the  collection  of 
county  taxes  by  the  direct  action  of  the  county 
court;  they  provide  another  mode  for  the  col-  r«Q»| 
lection  of  the  special  tax  for  the  payment  of  i*^^\ 
obligations  such  as  those  held  by  the  relator 
and  mereed  in  his  judgmeht  They  expressly 
declare  mat  he  shall  not  be  entitied  to  a  tax 
collected  in  the  same  manner  as  coimtv  taxes, 
but  add  limitations  and  conditions,  which,  what- 
ever may  have  been  the  legislative  motive,  com- 
pared with  the  original  remedy  provided  by  the 
law  for  the  satisfaction  of  his  contract,  cannot 
fafl  seriously  to  embarrass,  hinder  and  delay 
him  in  the  collection  of  his  debt,  and  which 
make  an  express  and  injurious  discrimination 
against  him. 

We  are  referred  bv  counsel  for  the  plaintiff 
in  error  to  the  case  oiBdwUy  v.  Fairbanks,  108 
U.  S.  548  r27: 820],  as  an  authority  in  support 
of  his  contention.  In  that  case,  however,  a 
iwremptory  mandamus  was  awanded  to  com- 
pel the  levy  and  collection  of  a  tax  for  the  pay- 
ment of  a  judgment  of  the  Circuit  Court  of  the 
United  States,  notwithstanding  an  injunction 
to  the  contraiy  issued  out  of  the  state  court 
And  it  was  there  held  that  the  judgment  of  the 
Circuit  Court  of  the  United  States  against  the 
municipality  was  a  sufficient  warrant  and  au- 
thority to  the  county  derk  to  make  the  assess- 
ment of  a  tax  for  its  payment,  notwithstanding 
the  omission  of  the  preliminary  certificates  of 
the  town  clerk  and  the  allowance  by  the  board 
of  auditors  of  the  town,  which  in  other  cases 
the  law  made  necessary  to  the  orderly  levy  and 
collection  of  the  tax. 

We  have  also  been  furnished  with  the  opin- 
ion of  the  Supreme  Court  of  the  State  of  Mis- 
souri, in  the  case  of  8UUe  v.  Judges  of  County 
Court,  Cape  Qirardeau  County,  8  West  Rep. 
626,  delivered  March  21,  1887,  affirming  the 
judgment  of  the  Circuit  Court  of  Cape  Qirar- 
deau County,  perpetuating  the  injunction  set 
up  in  the  return  of  the  respondent  in  this  case 
as  an  answer  to  the  alternative  mandamus. 
The  judge  delivering  the  opinion  of  the  court 
says:  "It  has  been  ruled  by  this  court  that 
taxes  of  the  nature  now  in  question  can  only  be 
levied  and  collected  in  the  manner  provided  in 
said  section  (section  6790),  and  that  unless  the 
methods  prescribed  are  pursued,  the  failure  to 

Sursue  them,  when,  as  here,  they  are  the  con- 
itions  essential  to  tiie  exercise  of  the  power, 
will  render  the  tax  invalid.  State  v.  Hannibal 
A  8t  Jo.  B.  B.  Co,  87  Mo.  236  [7  West.  Rep.  [299] 
286].  Here,  those  methods,  those  conditions 
precedent,  were  not  followed;  and  hence  the 
county  court,  having  no  inherent  power  to  levy 
a  tax,  and  deriving  its  only  authority  from  the 
State,  must  of  necessi^  pursue  the  course  in 
this  regard  marked  out  by  the  sovereign  au- 
thority—by its  laws."  The  court  further  pro- 
ceeds to  say  that  the  matter  is  not  affected  by 
the  mandate  of  the  federal  court,  in  reference 
to  which  the  opinion  proceeds  as  follows:  "If, 
as  already  seen,  the  county  court  was^werless 
to  act  except  when  acting  in  conformity  to  ex- 
press statutory  conditions,  it  was  still  the  duty  of 
the  judges  to  comply  with  those  conditions  while 
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yielding  obedience  to  tbe  mandate  aforesMd; 
for,  oatiiide  of  thoee  statu  toiy  conditions,  ttiey 
were  utterly  powerlew  to  act  Indeed,  under 
section  6800,  tbe^  were  punishable  for  a  mis- 
doneanor  in  faibngto  compiy  with  the  provis- 
ions of  section  6799  before  levying  the  tax.  It 
does  not  stand  to  reason  that  their  act  could  be 
TaUd,  and  at  the  same  time  punishable  as  a 
crime.  Suite  v.  Garroutte,  67  Mo.  446.  If  the 
statutory  provisions  being  discussed  were  of 
such  a  nature  as  to  cut  off  those  who  obtained 
the  judgments  from  enforcing  the  obligations 
held  by  them,  then  the  authonties  cited  on  their 
behalf  might  apply.  I  understand  that  it  is 
within  the  power  of  the  State  to  change  the 
remedy,  so  long  as  it  does  not  essentially  affect 
the  right  embodied  in  the  contract;  and  that 
such  cnange,  thus  made,  does  not  infract  the 
rule  that  forbids  the  contract  to  be  impaired." 

The  opinion  assumes  that  the  remedy  for  the 
collection  of  the  tax  provided  by  the  sections  of 
the  Revised  Statutes  of  Missouri  referred  to  is 
legally  equivalent  to  that  contained  in  section  2 
of  the  Act  of  March  28, 1868,  the  differences 
between  them  not  appearing  to  have  been  con- 
sidered. It  also  assumes,  lor  that  reason,  that 
those  provisions  of  the  Revised  Statutes  are  the 
only  laws  in  force  for  the  coUection  of  such  a 
tax^tibose  in  force  in  1871,  when  the  judgment 
of  the  circuit  court  was  rendered,  having  been 
repealed. 

For  the  reasons  which  we  have  pohdted  out, 
we  are  unable  to  concur  in  tiie  judgment  of  the 
Supreme  Court  of  Missouri,  and  are  con- 
strained to  hold  that  the  sections  of  the  Re- 
vised Statutes  in  question  impair  the  obligation 
[300]  of  the  contract  with  the  relator  under  the  Act 
of  March  28, 1868,  and  ss  to  him  are,  therefore, 
null  and  void  by  force  of  the  Constitution  of 
the  United  States;  and  that  the  laws  of  Mis- 
souri, for  the  coUection  of  the  tax  necessary  to 
pay  his  iudg^ent,  in  force  at  the  time  when  it 
was  rendered,  continue  to  be  and  are  still  in 
force  for  that  purpose.  Th^  are  the  laws  of 
the  State  which  are  applicable  to  his  case. 
When  he  seeks  and  obtains  the  writ  of  mand€h 
*nu$  from  the  Circuit  Court  of  the  United  States, 
for  thepurpose  of  levying  a  tax  for  the  pay- 
ment of  the  Judgment  which  it  has  rendered  m 
his  favor,  he  ssloi  and  obtains  only  the  enforce- 
ment of  the  laws  of  Missouri  under  which  his 
rights  became  vested,  and  which  are  preserved 
for  his  benefit  by  the  Constitution  of  the  United 
States.  The  question,  therefore,  is  not  whether 
a  tax  shall  be  levied  in  Missouri  without  the 
auUiority  of  its  law,  but  which  of  several  of  its 
laws  are  in  force  and  govern  the  case.  Our 
conclusion  is  that  the  statutory  provisions  re- 
Ued  upon  by  the  respondent  in  ms  return  to  tiie 
alternative  writ  of  tnandamtu  do  not  apply,  and 
do  not  therefore,  afford  the  Justification  which 
he  pleads. 

ThejudgmerU  qf  ihe  Circuit  Oourt  ii  ace&rdr 
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dtsmiuing  Benjamin  P.  Runkle--no  action  by 
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kmgeoity  pay  and  regular  pay, 

L  Tbe  sentenoe  of  a  general  court  martial,  in  time 
of  peace,  to  the  effect  that  a  oommlssloiied  officer  be 
cashiered,  is  Inoperative  untU  approved  by  the 
President.  The  action  required  of  the  President  is 
judicial  in  character,  not  administrative;  and  his 
power  to  act  cannot  be  delegated  to  another. 

S.  The  order  of  the  President  approvlnff  the  pro- 
ceedings and  sentenoe  of  a  oourt  martial  is  not  suf- 


ficient m  form  unless  it  is  authenticated  in  a  way 
to  show  otherwise  than  argumentatively  that  it  is 
the  result  of  the  judgment  of  the  President  himself  « 
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and  that  it  is  not  a  mere  departmental  order  which 
might  or  might  not  have  attracted  his  personal  at- 
tention. 

8.  In  the  case  presented  upon  appeal  from  the 
court  of  claims,  it  is  TmsIcI:  thai  it  does  not  positively 
and  distinctly  appear  from  the  record  that  the  sen- 
tence of  the  court  martial  dismissing  Benjamin  P. 
Runkle  from  the  Army  was  apinroveia  by  President 
Grant;  that  it  does  appear  that  said  sentenoe  was 
disapproved  by  Premdent  Hayes;  that  said  Runkle 
was  never  legally  out  of  the  servioe:  and  that  he  is 
entitted  to  taJs  longevity  pay,  as  well  as  his  regular 
pay  both  before  and  aftier  the  revocation  ox  the 
order  of  the  Secretary  of  War,  announcing  that  he 
was  cashiered. 

4.  A  oourt  martial  organised  under  the  laws  of 
the  United  States  is  a  court  of  special  and  limited 
jurisdiction.  Its  authority  is  statutory  and  must 
be  strictly  pursued.  The  facts  necessary  to  show 
its  Jurisdiction  and  that  its  sentences  are  conform- 
able to  law  must  be  stated  positively,  and  not  left  to 
be  argumentatively  inferred. 

[Nos.  259,  260.] 

Argued  and  eubmitied  April  ff ,  1887,    Decided 

May  £7,  1887. 

APPEALS  from  the  Court  of  Claims.  Fully 
reported  >low,  19  Ct  CI.  896.   Beoersed. 
The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Mesere.  WL  F.  Morria*  George  W,  MeCrary 
and  Bonn  Piatt,  for  Benjamin  P.  Runkle. 

Mr^  Bowird,A$8ist,  Atty-Gen.,  for  the  United 
States,  submitted  the  case  on  the  record. 

Mr.  Chitf  Justice  Waite  delivered  the  ophi- 
ion  of  the  court: 

This  record  shows  that  on  the  14th  of  Sep- 
tember, 1882,  Benjamin  P.  Runkle  filed  in  the 
oflBce  of  the  Second  Auditor  of  the  Treasury 
Department  a  claim,  based  on  the  decision  of 
this  court  in  United  States  y.  Tyler,  105  U.  S. 
244  [26:985],  for  longevity  pay  as  an  ofBcer  in 
the  Army  of  the  United  States,  "retired  from 
active  service,"  and  that  on  the  27th  of  June, 
1888,  the  Secretary  of  the  Treasury  referred  it 
to  the  court  of  claims,  under  section  2  of  the  Act 
of  March  8, 1888,  chap.  116,  22  Stat,  at  L.  485, 
for  an  opinion  upon  the  following  questions: 

'*  1.  Was  the  court  martial  that  tried  Ben« 
jamin  P.  Runkle  duly  and  regularly  organized, 
and  had  it  lurisdiction  of  the  person  of  said 
Runkl^  ana  of  the  charges  upon  which  he  waa 
tried? 
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"2.  Were  the  proceedlDn  and  findings  of 
Mid  court  nuirtial  regular  and  the  sentence  dnl  j 
approved  in  put  by  the  President  of  the  United 
8talcs,  as  required  by  law? 

"8.  Was  BeD;amm  P.  Bunkle  legally  cash- 
iered and  dismissed  from  the  Anny  of  the 
United  States,  in  pursuance  of  said  court  mar- 
tial and  subsequent  proceedings? 
15451  "  ^  ^^  ^®  President  of  Uie  United  States 

'^  -*  authorized  and  empowered  by  executive  order  to 
restore  said  Runkle  to  the  Army,  as  it  is  claimed 
he  was  restored  by  the  order  of  August  4, 
1877? 

"  6.  Is  Benjamin  P.  Runkle  now  a  retired 
army  officer,  with  the  rank  of  major,  and,  as 
audi  officer,  entitled  to  longevity  pay  under 
what  is  known  as  the  Tvler  decision  r* 

Runkle  thereupon  filed  his  petition  in  the 
court  of  claims,  in  accordance  with  the  rules  of 
practice  in  that  court  applicable  to  such  cases, 
and  the  United  States  put  in  a  counterclaim 
for  "  |28,G86.e2,  iQoneys  paid  to  the  said  claim- 
ant by  the  Paymaster-General  and  his  subordi- 
nates, without  authority  of  law,  being  the  pay 
and  allowances  of  a  major  in  tiie  Army  upon 
the  retired  list,  from  the  4th  day  of  August, 
1877,  to  January  1,  1884,  during  which  period 
the  said  daimant  was  not  a  major  in  the 
Army,  nor  in  any  way  authorized  to  draw  pay 
and  allowances  as  aforesaid." 

The  facts  as  found  by  the  court  of  daunsaie 
as  follows: 

I. 

April  23,  1861,  the  claimant  was  mustered  in 
as  a  Captain  of  the  1 8th  Ohio  Volunteer  Infantry, 
and  served  as  such  till  November  8, 1861,  when 
he  wasiiiiistered  in  as  major.  August  18»  1862, 
he  was  honorablv  mustered  out. 

August  19,  1862,  he  was  mustered  in  as 
Colonel  of  the  45th  Ohio  Volunteer  Infantry, 
and  honorably  mustered  out  July  21, 1864. 

August  29,  1864,  he  accepted  appointment  as 
Lieutenant-Colonel  of  Veteran  Reserve  Corps, 
and  was  honorably  mustered  out  October  6, 
1866. 

October  6, 1866,  he  accepted  appointment  as 
Major  of  46th  U.  6.  Infantry,  became  unas- 
aigned,  Mardi  16,  1869,  and  was  placed  on  the 
retired  list  as  Major  U.  S.  Army.  December  16, 
1870. 

H 

At  the  time  he  was  so  placed  on  the  retired 
list  he  was  on  duty  as  a  disbursing  officer  of 
the  Bureau  of  Refugees,  Freedmen,  and  Aban- 
doned Lands  for  the  State  of  Kentucky,  and 
had  been  on  that  dutv  from  April  11, 1867;  and 
15461  coQ^Qu^  ^^  '^*  witoout  any  new  assignment 
^  -'  to  it,  until  ht  was  arrested  for  trial  befme  a 
court  martial,  as  hereinafter  shown. 

m. 

June  26, 1872,  the  followin|;  Special  Order, 
No.  146,  was  issued  by  the  War  Department: 

"  1.  By  direction  of  the  President,  a  general 
court  martial  tr  hereby  appointed  to  meet  at 
Louisville,  Kentucky,  on  the  0th  dav  of  July. 
1872,  or  as  soon  thereafter  as  practicable,  for 
the  trial  of  2d  Lieutenant  John  L.  Graham, 
18th  Infantry,  and  such  other  prisoners  as  may 
be  brought  before  it." 

Before  the  court  martial  convened  and  or- 
ganized under,  this  order,  the  said  Runkle  was 
arraigned  and  tried  on  the  following  charges: 
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Charge  L  "Violation  of  the  Act  of  Congrea* 
approved  March  2, 1868,  diapfeer  67,  section  1." 

Charge  IL  "Conduct  unbecoming  an  offic-cr 
and  a  gentleman.** 

The  speciflcatioiis  presented  under  these  char- 
ges were  idl  based  on  acts  alleged  to  have  been 
done  by  the  claimant  while  on  duty  as  a  disburs* 
ing  omcerctf  the  Bureau  of  Refugees,  Freedmen, 
and  Abandoned  Landa.  There  were  thirteen 
specifications  under  the  first  charge,  and  four^ 
teen  under  the  second.  All  the  specifications 
averred  acts  done  by  him  i&ihe  year  1871,exoept 
the  first  and  0th  under  charge  I,  and  the  first, 
5th  and  14th  under  charge  U,  all  of  whicli 
averred  acts  done  in  1870,  before  he  was  placed 
on  the  retired  UaC  Of  the  first  and  0th  speci- 
ficati(»iB  under  diaige  I.  and  of  the  14th  under 
charffe  11,  he  was  found  guilty.  He  was  also 
found  guilty  of  ten  other  specifications  under 
charge  I,  and  of  five  other  apedfications  under 
chatfte  n,  all  of  which  averred  acts  done  by 
him  m  1871.  He  was  also  found  guilty  of  both 
charges,  and  was  sentenced  by  the  court  to  be 
caahiered;  to  pay  the  United  States  a  fine  of 
$7,000;  and  to  be  confined  in  such  penitentiary 
as  the  President  of  the  United  States  might 
direct,  for  the  period  of  four  vears;  and  in  the 
event  of  the  nonpayment  of  the  fine  at  the  ex- 
piration of  four  years,  that  he  should  be  kept 
In  confinement  in  the  penitentiary  until  the  fine 
be  paid;  the  total  term  of  imprisonment,  how- 
ever, not  to  exceed  eight  years. 

IV. 

The  proceedings,  findings  and  sentence  of  15471 
said  court  martial  were  transmitted  to  the  Sec>  ^       ^ 
retaiy  of  War,  who  wrote  upon  the  record  the 
following  order: 

"The  proceedings  in  the  fdregoing  case  of 
Major  Benjamin  P.  Runkle,  letued.  United 
States  Army,  are  approved,  with  the  excep- 
tion of  the  action  of  the  court  in  rejecting  as 
evidence  a  certain  letter  written  by  a  witness 
for  the  prosecution,  and  olfered  to  impeach 
his  credibility;  also  in  unduly  restricting  the 
cross  examination  of  the  same  witness  in  rela- 
tion to  the  motives  influencing  his  testhnonv. 

"Inasmuch,  however,  aa  in  ue  review  of  the 
case  it  was  determined  that  the  whole  testimon v 
of  this  witness  could  be  excluded  from  consia- 
eraticm  without  impairing  the  force  of  the  tes- 
timony for  the  prosecutian,  upon  idiich  the 
findings  rest,  the  enoneoos  action  of  the  court 
in  this  respect  does  not  affect  the  validity  of 
the  sentence. 

"The  findings  and  aentienoe  are  an>roved. 

"In  view  of  the  unanimous  reoonunendation 
by  the  members  of  the  court  that  accused  shall 
receive  executive  demenpy  on  account  of  his 
gallant  services  during  ue  war,  and  of  his 
former  good  character,  and  in  consideration  of 
evidence,  by  affidavits  presented  to  the  War 
Department,  since  his  trial,  showing  that  ac- 
cused is  now,  and  was  at  the  time  when  his 
offense  was  committed,  suffering  under  great 
infirmity  in  consequence  of  wounds  received 
in  battle,  and  credible  representations  having 
been  made  that  he  wotdd  be  utterly  unable  to 
pay  the  fine  imposed,  the  President  is  pleased 
to  remit  all  of  the  sentence,  exca>t  so  much 
thereof  as  directs  cashiering,  which  will  be 
duly  executed. 

"Wm.  W.  Belknap,  Secretarjf  cf  War/' 

193  U.  8. 
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The  nid  Secretaiy  also  teaed,  Janiuuy  18, 
1878,  a  General  Order  of  the  War  DepartmeDt 
lYo.  7,  Seriea  of  1878.  announdDg  the  aentenoe 
of  the  oonrt  martial,  and  that  "Major  Ben- 
jamin P.  Rankle.  U.  8.  Annv  (retire^,  oeaaes 

r.^ai    toliean  olBoer  of  the  Army  mxm  the  date  of 

[M»l    this  Older." 

From  the  date  of  tbia  order  till  after  Angoat 
4,  1877,  the  daimanf  a  name  was  not  home 
upon  the  Anny  Regiater. 

V. 

Angnat  4,  1877,  R  R  Hayes,  Preddent  of 
the  United  Statea,  made  the  following  order: 
"BxBcunvs  Makbion, 

Wa^fington,  Aufftut  4,  J877. 
^'Id  the  MaUer  of  the  Application  of  Major 

Benjamin  P.  Rankle,  U.  8.  Army  (retired). 

'*The  record  of  oiBdal  action  heretofore 
taken  In  the  premiaea  shows  the  following 
facU,  to  wit: 

"First  That  on  the  14th  of  October,  1879, 
Major  Rankle  waa  f oand  guilty  by  court  mar- 
tial upon  the  following  chaigea,  to  wit: 

"Charge  1.  'Violation  of  the  Act  of  Con- 
grass  approTedMarch  2, 1868,  chapter  87,  seo- 
Son  1.' 

"Charge  8.  'Condact  unbecoming  an  olBcer 
and  a  gentleman.' 

*  'Second.  That  on  the  18th  of  Janauy,  1878, 
W.  W.  Belknap,  then  Secretary  of  War,  ap- 
proved the  proceedings  of  said  court,  and 
tlicreupon  caused  General  Order  No.  7,  S^es 
of  187B,  to  issue  from  the  War  Dmirtment, 
bv  which  it  was  announced  thatMajor  Ben  jamin 
F.  Runkle  was  cashiered  from  the  military  senr- 
loe  of  the  Uuited  States. 

"Thkd.  That  subsequent  to  the  date  of  said 
General  Order  No.  7,  to  wit,  on  the  16th  day 
of  January,  1878,  Major  Runkle  presented  to 
the  President  a  petition,  setting  forth  that  the 
proceedings  of  said  court  haa  not  been  ap- 
proved by  the  Preddent  of  the  United  States, 
as  required  by  law;  that  said  conviction  was 
unjust;  that  the  record  of  said  proceedings  was 
not  in  form  or  substance  sufficient  in  law  to 
warrant  the  issuing  of  said  order,  and  asking 
the  revocation  and  annulment  of  the  same. 

"Fourth.  That  in  pursuance  of  this  petition, 
the  record  of  the  official  action  theretofore  had 
in  the  premises  was,  by  direction  of  the  Presi- 
dent, Ulysses  S.  Grant,  referred  to  the  Judge- 
Advocate-General  of  the  United  States  Army 
for  review  and  report. 
[549]  "Fifth.  That  thereupon  the  Judae-Advocate- 
General  reviewed  the  case  and  made  his  report 
thereon,  in  which  it  is  reported  and  determined, 
among  other  things,  that  in  the  proceedings 
had  upon  the  trial  of  the  case  by  said  court, 
It  is  nowhere  affirmatively  established  that  he 
(Major  Runkle)  actually  appropriated  any  mon- 
^  to  his  own  use.' 

"It  also  appeara  in  said  report  that  the  con- 
viction of  nld  Runkle,  upon  chaige  one  as 
aforesaid,  is  sustained  upon  the  opmion  that 
aufflcient  proof  of  the  cnme  of  embezzlement 
on  the  part  of  the  accused  was  disclosed  by  the 
evidence  before  the  court  And  with  respect 
to  charee  two,  no  reference  to  the  same  is  made 
in  said  report,  except  to  deny  the  sufficiency 
of  the  evidence  in  the  case,  for  a  conviction 
upon  the  fourteenth  specification  thereof;  and 
ft  ia  to  be  observed  that  the  thirteen  remaining 
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"The  Judge-Advocate-General  farther  finda 
and  determines  in  said  report  aa  foUows,  to 
wit:  'For  alleged  failures  to  pay,  or  to  pay  in 
full,'  on  thepifft  of  the  subagenta.  'I  am  of  the 
opinicm  that  the  accused  cannot  justly  be  held 
liable.' 

"Sixth.  Thatnosubaequentproceedingahave 
heen  had  with  reference  to  said  report,  and 
that  the  said  petition  of  said  Runkle  now 
awaits  further  and  final  action  thereon. 

"Whereupon,  having  caused  the  said  record, 
together  with  said  report,  to  be  laid  before  me, 
and  havinff  carefully  considered  the  same,  1 
am  of  opinion  that  the  said  conviction  is  not 
sustained  bv  the  evidence  in  the  case,  and  the 
same,  together  with  the  sentence  of  the  court 
thereon,  are  herel^  disapproved;  and  it  is  di- 
rected that  said  Order  No.  7,  ao  ttraa  it  rehitea 
toaaid  Runkle,  be  revoked* 

"R  B.   HATB8." 

At  the  time  of  the  issue  by  President  Hayes 
of  this  order,  the  number  of  officers  on  the  re- 
tired list  of  the  Army  waa  800,  and  continued 
ao  unto  Novembor  19,  1877.  During  that 
period  the  claimant  was  carried  on  the  Army 
records  as  additional  to  the  number  of  retired 
officers  allowed  l^  law,  until  a  vacancy  oc- 
curred on  said  last  named  date;  since  which 
date  he  has  been  borne  on  the  retired  list,  and 
up  to  January  1,  1884,  has  drawn  pay  to  the  15501 
amount  of  $28,686.82.  Of  tiiis  sum  89,196.27 
was  paid  to  him  August  16, 1877,  for  the  period 
from  January  18, 1878,  the  date  of  the  order 
signed  by  Secretary  Belknap,  to  the  4th  of 
August,  1877,  the  date  of  the  order  of  Preai- 
dentHayea. 

VL 

August  7, 1877,  the  claimant  addressed  a  let- 
ter to  the  Paymaster-General  of  the  Army,  as- 
serting his  Ic^  right  to  nay  as  a  retired  major 
for  the  period  of  time  between  the  dates  of 
those  two  orders.  This  letter  the  ^|vmaster- 
General  referred  to  the  Secretary  of  War,  with 
the  following  indorsement: 

"Resp^^trally  forwarded  to  the  Hon.  Secre- 
tary of  war. 

"It  has  been  enjoined  that  questicms  of  pay- 
ment in  such  cases  shall  be  submitted  to  the 
Secretary  of  War.  See  letter  of  July  7, 1888, 
from  Col  J.  A.  Hardee,  Asst.  Ad jt -General, 
to  the  Paymaster-General,  stating  the  ordera  of 
the  War  JDepartment,  that  'an  officer  restored 
to  the  service  either  bv  the  revocation  of  the  or- 
der of  disndssal  or  di9charge,  or  by  simple  res- 
toration, is  not  entitled  to  pay  for  the  period 
that  he  was  out  of  service,  unless  the  same  ia 
expressly  ordered  by  the  War  Department.' 

"The  language  of  the  Judge- Advocate-Gen- 
eral on  this  point  is  to  the  same  effect.  (See 
Jndge-Advocate'a  Digest  of  1888,  p.  268.) 
'Where  an  order  of  the  War  Department  for 
the  dismissal,  discharge,  or  muster  out  of  an 
officer  is  subsequentiy  revoked,  and  he  rein- 
stated in  his  former  rank  and  position,  it  ia 
competent  for  the  President,  in  his  discretion, 
to  allow  him  nay  for  the  interval  during  which 
he  waa  illegally  separated  from  the  aervice  un-^ 
der  the  original  order/ 

"The  course  of  military  administration  has» 
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however,  dereloped  no  predee  rule  on  ibis  lab- 
iect,  each  caae  of  a  claim  for  pay  by  iuch  an 
ofBcerhayinff  been,  in  practice,  determined  by 
Uie  tpedal  orcumstanees  aurrounding  it 
"Benj.  Alyord, 
"Pdtm'r-Oeneral  U,  6.  Jrmf. 

"P.  M.  e.  OmoB,  Aug.  9. 1877." 
rSSl I        'I'^  SecretaiT  of  War  returned  the  letter  to 
^  the  Paymaster-General,  through  the  Adjutant- 

General,  and  when  it  reached  the  Paymaster- 
General  it  had  on  it  the  following  indorsements: 

^'Respectfully  returned  (through  the  Adju- 
tant-General) to  the  Paymaster-General. 

"By  theorderof  thePresident.of  Aug.  4.1877, 
the  approval  of  the  proceedings  and  sentence  in 
the  case  of  Major  B.  P.  Runkie,  of  date  Janu- 
ary 16, 1878,  was  revoked,  the  said  proceedings 
and  sentence  were  disapproved,  and  the  order 
of  dismissal  was  set  asiae. 

"This  order  of  the  President  must  be  ao- 
o^ted  by  this  department  as  revoking  said  or- 
der of  dismissal  nt>m  its  inception  and  as  an- 
nulling all  its  consequences.  As  Major  Runkle 
was  at  the  time  of  his  trial  and  sentence,  an  of- 
icer  of  the  retired  list,  the  fact  that  he  has  not 
been  on  duty  in  the  inteitai  can  make  no  dif- 
ference, since  a  retired  offleer  is  not  subject  to 

'^e  will,  therefore,  be  paid,  whenever  funds 
are  available  for  that  purpose.  This  hidorse- 
nent  has  been  submitted  to  and  is  approved  by 
the  President 

"QaoBeB  W.  McOrakt, 

**  Beontary  of  Wvr, 
••  Wab  Dbpt.  Aug.  18.  '77. 
**  Noted  and  respectfully  forwarded. 

"  E.  D.  TOWKBBND, 

-Aue.  14,  -77.  A^t^Qm^Xr 

Upon  receiving  back  the  said  letter  with  said 
indorsements,  the  Paymaster  -  General  made 
thereon  this  indorsement: 

"  Respectfully  referred  to  Major  Alexander 
Sharp,  P.  M. ,  U.  S.  A. ,  Present    Ma j.  Runkle 
was  uist  paid  to  include  Jan.  15, 1878. 
"  CHAa  T.  Larned, 
"  AiOi^  Fiavrn'r-Q^nH  U.  8.  Army. 

"O.  T.  L..  P.  M.  G.  O..  Aug.  16, 1877.''^ 

[5ra]  It  was  in  obedience  to  the  order  of  the  Presi- 
dent, signified  by  the  above  indorsement  of  the 
Becreta^  of  War,  that  the  claimant  was  paid 
the  aforesaid  sum  of  |9,ldft.87. 

IJpon  the  foregoing  facts  the  conduaions  of 
bw  were  as  follows: 

1.  That  the  claimant  ind  entitled  to  recover 
longevity  pay. 

8.  That  the  defendants  are  not  entitled,  un- 
der their  counterclaim,  to  rsoover  the  pay  re- 
oeivod  by  the  claimant  aaretiredmaJor,which 
accrued  after  the  4th  of  August  1877,  amount- 
hig  to  $14,880.88. 

8.  That  the  defendants  are  entiUed,  under 
their  counterclaim,  to  recover  of  the  claimant 
$9,186.87,  being  the  amoontpaid  him  for  the 
time  between  January  16^  18TO»  and  August  4, 
1877.    19CtCL896. 

From  a  judgment  entered  in  accordance  with 
these  conchiaiona  both  parties  appealed. 

We  will  first  consider  the  second  of  the  quea- 

tiona  refiened  to  the  couii  of  claims;  namd 

(554]     *'Were  the  proceedings  and  findings  of  ss 

couft  martial  regular  imdtheae&teDoadu^ap- 


proved  by  the  Pnrident  of  the  United  Stslas, 
as  required  by  law?"  i 

The  66th  Article  of  War,  8  Stat  at  L.  807» 
chap.  89,  in  force  at  the  time  of  these  prooeed- 
incs,  was  as  follows: 

^*  Any  ceneral  officer  commanding  an  army, 
or  colonel  commanding  a  separate  department, 
may  appointgenend  courts  martial,  whenever 
necessary,  ant,  no  sentence  of  a  court  martial 
shall  be  carried  Into  execution  until  after  the 
whole  proceedincs  shall  have  been  laid  before 
the  officer  ordering  the  same,  or  the  officer 
commanding  the  troops  for  the  time  being; 
neither  shaO  anv  sentence  of  a  general  court 
martial,  in  the  tune  of  peace,  extending  to  the 
loss  of  life,  or  the  dismission  of  a  commissioned 
officer,  or  which  shall,  either  in  time  of  peace 
or  war.  respect  a  general  officer,  be  carried  into 
execution,  until  after  the  whole  proceedings 
shall  have  been  transmitted  to  the  Secretary  of 
War,  to  be  laid  before  the  President  of  the 
United  States,  for  his  confirmation  or  disap- 
proval, and  orders  in  the  case.  All  other  sen- 
tences may  be  confirmed  and  executed  by  the 
officer  ordering  the  court  to  assemble,  or  the 
commanding  officer,  for  the  time  being,  as  the 
case  maf  be." 

Thus  It  appears  that  the  sentence  of  a  genersl 
court  martial,  in  time  of  peace,  to  the  effect 
that  a  commissioned  officer  be  cashiered— dis- 
missed from  service— is  inoperative  until  ap- 
proved by  the  President  Before  then  it  is  in- 
terlocutory and  inchoate  only.  MitU  v.  Martin, 
19  Johns.  7,  80;  Simmons,  Court  Martial,  6th 
ed.  chap.  XYII,  p.  894. 

A  court  martial  organized  under  the  laws  of 
the  United  States  is  a  court  of  special  and  linh 
ited  Jurisdiction .  It  is  called  into  existence  for 
a  special  purpose  and  to  perform  a  particular 
du^.  When  the  object  of  its  creation  has  been 
accomplished  it  is  dissolved.  8  GreenL  £v. 
§  470:  BrookM  v.  Adam;  11  Pick.  448;  MtU$  v. 
Martin,  mpra;  Duffleld  v.  Smith,  8  Serv.  &  R 
590,  699.  Such  also  is  the  effect  of  the  decision 
of  this  court  in  Wise  v.  Withen,  7  U.  8.  9 
Cranch,  381  [2: 4571 ;  which,  according  to  the  in- 
terpretation given  it  by  Chitf  JuMtiee  Marshall 
hi  iBe  parte  Waikin$,  28  U.  8.  8  Pet  198,  807 
[7:  894,  899],  ranked  a  court  martial  as  "  one 
of  those  inferior  courts  of  limited  Jurisdiction 
whose  judgments  may  be  questioned  coUater- 
ally."  To  give  effect  to  its  sentences  it  must  ap- 
pear affirmatively  and  unequivocally  that  the 
court  was  legally  constituted;  that  it  had  juris- 
diction; that  all  the  statutory  regulations  gov- 
erning its  proceedings  had  been  complied  with» 
and  that  its  sentence  was  conformable  to  law. 
J)yne$  V.  Bootfor,  81  U.  S.  80  How.  85,  80  [15: 
888, 844];  MOU  v.  Martin,  19  Johna.  88.  Ther« 
are  no  presumptions  in  its  favor  so  far  aa  these 
matters  are  concerned.  As  to  them,  the  mis 
announced  hjChirfJuMice  Marshall  in  Brawn 
Y.Kenu,  88  U.  S.  8  Pet  115  [8:  888],  in  re- 
spect toaverments  of  Jurisdiction  in  the  courts 
ol  the  United  Statea  applies.  His  language  iss 
**  The  decisions  of  this  court  require  that  aver> 
ment  of  jurisdiction  shall  be  positive— that  the 
declaration  shall  state  expreasly  the  facto  oa 
which  jurisdiction  d^tenda.  It  ianoi  soillcient 
thai  jimsdiction  may  be  inferred,  snumenta- 
tivdy,  from  itsavermenta.**  All  this  iseqmllT 
tnieofthepiooeeding^ofcoartonaitiaL   Thar 
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authority  is  staiutory,  tnd  the  statute  under 
which  they  proceed  must  be  followed  thioueh- 
out  The  lacts  necessary  to  show  their  jurisdio- 
tion  and  tiiat  their  sentences  were  oonfonnable 
to  law  must  be  stated  positiyely;  and  it  is  not 
enough  that  they  may  be  inferred  argumenta- 
tively. 

As  the  sentence  now  under  consideration 
involved  the  dismissal  of  Runkle  from  the 
Army,  it  could  not  become  operative  until  ap- 
proved by  ithe  President,  after  the  whole  pro- 
ceedings of  the  court  martial  had  been  laid  be- 
fore him.  The  important  question  is.  there- 
fore, whether  thatapproyal  has  been  positively 
shown. 

The  court  of  claims  has  found  as  a  fact  in  the 
case  that  the  "  proceedings,  findings,  and  sen- 
tence of  said  court  martial  were  transmitted  to 
KB^j  the  Secretary  of  War,"  but  it  has  not  found 
^*J  that  they  were  laid  before  the  President,  or 
acted  on  by  him,  otherwise  than  maybe  inferred 
argumentatively  from  the  orders  of  the  Secre- 
tary of  War,  and  the  subeemient  action  of 
President  Grant  and  President  llayes. 

There  can  be  no  doubt  that  the  President,  in 
the>exercise  of  his  ezeculive  power  under  the 
Constitution,  may  act  through  the  head  of  the 
appropriate  executive  department  The  heads 
of  departments  are  his  authorized  assistants  in 
the  performance  of  his  executive  duties,  and 
their  official  acts,  promulgated  in  the  regular 
course  of  business,  are  presumptively  his  acts. 
That  has  been  many  times  decided  by  this  court. 
Wilcox  y.  Jaeks(m,  88  U.  S.  18  Pet.  498,  618 
[10:  264,  271];  U,  8.  v.  Eltoion,  41  U.  S.  16 
Pet.  291,  802T10:  968, 9721;  OafifiscaH(m  Oases, 
87  U.  8.  20  WaU.  92,  109  [22:  820,  828];  U.  8. 
y.  Farden,  99  U.  8 .  10, 19  [26:  267, 269] ;  Wolsey 
V.  Chapman,  101  U.  S.  76S,  769  [26:  916,  920]. 
,  Here,  however,  the  action  required  of  the 
President  is  judicial  in  its  character,  not  ad- 
ministrative. As  Oommander  in  Chief  of  the 
Army  he  has  been  made  by  law  the  person 
whose  duty  it  is  to  review  the  proceedings  of 
courts  martial  in  casea  of  this  kmd.    This  im- 

glies  that  he  is  himself  to  consider  the  proceed- 
igs  laid  before  him  and  decide  personaHy 
whether  they  ought  to  be  carried  Into  effect. 
Such  a  power  he  cannot  delegate.  His  per- 
sonal Judgment  is  required,  as  much  so  as  it 
would  have  been  in  passing  on  the  case,  if  he 
had  been  one  of  the  members  of  the  court  mar- 
tial itself.  He  may  call  others  to  his  assistance 
in  making  his  examinations  and  in  informing 
himself  as  to  what  ought  to  be  done;  but  his 
Judgment,  when  pronounced,  must  be  his  own 
Indgment  and  not  that  of  another.  And  this 
because  he  is  the  person,  and  the  only  person, 
to  whom  has  been  committed  the  important  ju- 
dicial power  of  finally  determining  upon  an 
examination  of  the  whole  proceedings  of  a  court 
martial,  whether  an  officer  holding  a  commis- 
sion in  the  Army  of  the  United  States  shall  be 
dismissed  from  service  as  a  punishment  for  an 
offense  with  which  he  has  .been  charged,  and 
for  which  he  has  been  tried.  In  this  connec- 
tion the  f  oUowinr  remarks  of  Attorney-General 
Bates,  In  an  opinion  furnished  President  Lin- 
cohi,  under  date  of  March  12, 1864  ai  Ops. 
Afttra-Gen.  21),  are  appropriate: 
iW8]  '^ndoubtemy  thePresldent,  In  passing  upon 
Hbe  sentence  of  a  court  martial,  and  giving  to 
It  the  approval  without  which  it  cannot  beez- 
Itt  U.  & 


eottted,  acts  judidally.  The  whole  proceeding 
from  its  inception  is  judicial.  The  trial,  find- 
ing, and  sentence,  are  the  solemn  acts  of  a  court 
organized  and  conducted  under  the  authority 
of  and  according  to  the  prescribed  forms  of 
law.  It  sitB  to  pass  upon  the  most  sacred  aues> 
tions  of  human  rights  that  are  ever  placea  on 
trial  in  a  court  of  justice;  rights  which,  in  the 
veiT  nature  of  things,  can  neither  be  exposed 
to  danger  nor  subjected  to  the  uncontrolled  wiU 
of  any  man,  but  which  must  be  adjudg^  o^ 
eordijhgto  law.  And  the  act  of  the  officer  who 
reviews  the  proceedings  of  the  court,  whether 
he  be  the  commander  of  the  fleet  or  the  Presi- 
dent, and  without  whose  approval  the  sentence 
cannot  be  executed,  is  as  much  a  part  of  this 
judgment,  according  to  law,  as  is  the  trial  or 
the  sentence.  When  the  President,  then,  per- 
forms this  duty  of  approving  the  sentence  of  a 
court  martial  aismissing  an  officer,  his  act  has 
all  the  solemnity  and  significance  of  the  judg- 
ment of  a  court  of  law.^ 

We  go,  then,  to  the  record  to  see  whether  it 
shows  positively  and  distinctly  that  the  sentence 
dismissing  Runkle  from  the  service  was  ap- 
proved by  President  Grant  It  docs  appear 
affirmatively  that  it  was  disapproved  by  Presi- 
dent Haves;  and  if  not  approved  by  President 
Grant,  Runkle  was  never  legally  out  of  the  ser- 
vice. It  is  true  that,  if  it  had  been  approved, 
the  subsequent  disapproval  would  have  been  a 
nullity,  and  could  not  have  the  effect  of  restor- 
ing him  to  his  place;  but  if  not  approved,  he 
was  never  out,  and  the  disapproval  kept  him 
in,  the  same  as  if  the  court  martial  had  never 
been  convened  for  his  trial.  In  Blake  v.  United 
Stales,  108  U.  S.  227 1^:462],  followed  in  United 
States  y.  Tyler,  106  U  S.  244  [26: 985],  it  was 
decided  that  the  President  had  power  to  super- 
sede or  remove  an  officer  of  the  Army  by  the 
appointment,  by  and  with  the  consent  of  the 
Senate,  of  his  successor;  but  here  there  was 
nothing  of  that  kind.  Runkle  was  never  re- 
moved, otherwise  than  by  the  sentence  of  the 
court  martial,  and  the  order  of  the  War  De- 
partment purporting  to  give  it  effect. 

Coming  then  to  the  order  on  which  reliance 
is  had  to  show  the  approval  of  President  Grant, 
we  find  it  capable  of  division  into  two  separate 
parts;  one  relating  to  the  approval  of  the  pro- 
ceedings and  sentence,  and  the  other  to  the  ex- 
ecutive clemency  which  was  invoked  and  exer- 
cised. It  is  signed  by  the  Secretary  of  War 
alone,  and  the  personal  action  of  the  President 
in  the  matter  is  nowhere  mentioned,  except  in 
the  remission  of  a  part  of  the  sentence.  There 
is  nothing  wldch  can  have  the  effect  of  an  af- 
firmative statement  that*' the  whole  proceed- 
ings" had  been  laid  k)efore  him  for  action,  or 
that  he  personally  approved  the  sentence.  The 
facts  found  by  the  court  of  claims  show  that 
the  proceedings,  findings,  and  sentence  of  the 
court  martial  "  were  transmitted  to  the  Secre- 
tary of  War,  and  that  he  wrote  the  order  there- 
on," but  there  they  stopv  What  he  wrote  is  in 
the  usual  form  of  departmental  orders,  and,  so 
far  as  it  relates  to  the  approval  of  the  sentence, 
indicates  on  its  face  departmental  action  only. 

What  follows  in  the  order  does  not,  to  say 
the  least,  clearly  show  the  contrary.  It  relates 
to  the  executive  clemency  which  was  exercised, 
and  then,  for  the  first  and  only  time,  it  appears, 
in  express  terms,  that  tha  President  acted  per 
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ioiuahr  ill  the  matter.  It  is  there  said:  "The 
Preetdent  is  pleaaed  toiemitallof  thesentenoe, 
ezoept  80  muioh  thereof  as  dlieets  cashiering." 
If  ad  the  rest  of  the  order  was  the  resnltof  the 
personal  action  of  the  President^  why  was  it 
referred  to  here  and  not  elsewheref  Mght  it 
not  fairly  he  argoed  from  this  that  thereat  was 
deemed  departaiental  bnahieSB,  and  that  part 
alone  persons!  which  required  the  ezerdse  of 
the  personal  power  of  the  President,  mider  the 
Constitation,  of  granting  pardona.  And  be- 
sides, according  to  the  order  as  it  stands,  this 
action  of  the  fresident  was  had,  not  on  "the 
whole  proceedings,"  bat  "in  yiewof  theonani- 
rnoos  recommendation  of  the  members  of  tlie 
court,"  "the  former  sood  character"  of  the  ac- 
cused, and  "in  contention  of  eyidenoe,  by 
affldayita,  presented  to  the  War  Department 
ahice  the  trial,"  and  "credible  representations." 
If  "the  whole  proceedings"  had  actually  been 
laid  before  him,  as  required  bf  the  arnole  of 
War,  it  was  easy  to  say  so. 

Then,  again,  at  the  end  of  the  order  are  these 
words,  "wmch  [the  sentence]  will  be  duly  ex- 
ecuted." That  which  immediately  preceded 
related  to  the  remission  of  a  put  of  the  sentence, 
and  the  Secretary  was  careful  to  say  that  this 
was  done  by  the  President  in  person.  The 
omission  of  any  such  language,  or  implication 
even,  in  the  words  which  were  added,  leaves 
the  order  open  to  the  construction  that  the  Sec- 
retary was  acting  all  the  time  on  the  idea  that 
the  personal  Judgment  of  the  President  was  re- 
quired only  in  rezerence  to  that  part  of  thepro- 
oeeding  which  involved  the  exercise  of  the  par- 
doning power,  and  that  the  rest  belongea  to 
the  Department 

Still  further,  it  appears,  from  the  order  of 
President  Hayes,  that  "  the  record  of  olBcial 
action"  showed  that  "on  the  16th  of  January, 
1873,  W,  W.  Belknap,  then  Secretary  of  War. 
approved  the  proceedings  of  said  court,"  and 
thereupon  issued  the  order  from  the  War  Depart- 
ment announcing  that  Runkle  was  cashiered, 
and  that  after  this  order  was  issued,  but  on  the 
same  day,  Runkle  presented  to  President  Grant 
a  petition  setting  forth,  among  other  things, 
"  that  the  proceedings  of  said  court  had  not 
been  approved  by  the  President  of  the  United 
States  as  required  by  law. "  This  petition  was 
not  only  reoeived  by  President  Grant,  but  it  was 
by  him  referred  to  Ihe  Judge-Advocate-Qeneral 
for  "review  and  report."    Upon  this  reference 

on  the  whole  case.  President  Grant  did  noth- 
ing further  in  the  prenuses,  and  the  matter  re- 
mained open  when  President  Hayes  came  into 
office.  He  ihea  took  it  up  as  unfinished  business, 
and,  acting  ss  though  the  proceedinffs  had  never 
been  approved,  entered  an  order  of  Gusapproval. 
Under  these  circumstances,  we  cannot  say  it 
positively  and  distinctly  appears  that  the  pro- 
ceedings of  the  court  martial  have  ever  in  fact 
been  approved  or  confirmed  in  whole  or  in  part 
by  the  Prudent  of  the  United  States,  as  the 
Articles  of  War  required,  before  the  sentence 
could  be  carried  into  execution.  Consequent- 
ly, Major  Runkle  was  never  legally  cashiered 
or  dismissed  from  the  Army,  and  he  is  entitled 
to  his  longevity  pay,  as  well  as  that  which  he 
has  already  received  for  his  regular  pay,  both 
before  the  order  of  Secretaiy  Belknap  was  re- 
voked and  afterwards. 


Such  being  our  view  of  the  case,  it  is 
essaxT  to  consider  any  of  the  other  goeatioBs  [Ml] 
which  were  referred  to  the  court  or  daima. 
Neither  do  we  decide  what  the  precise  form  of 
an  order  of  the  Preiident  approving  the  pfo- 
ceedin^i  and  sentenoeof  acourt  martial  ahould 
be;  nor  that  his  own  signature  must  be  aflixed 
thereto.  But  we  are  ctearly  of  opinion  that  it 
will  not  be  foffldent  unless  it  is  authenticated 
in  a  way  to  ahow  otherwise  than  argumentative- 
ly  that  it  is  the  result  of  the  Judgment  of  the 
Freddent  himself,  and  that  it  is  not  a  mere  de- 
partmental order  which  might  or  might  not 
have  attracted  his  personal  attention.  The 
fact  that  the  order  was  his  own  should  not  be 
left  to  inference  only. 

The  Judgment  af  Ike  Oowrt  itf  OkdmB  U  fv> 
twssef  and  the  tmmrmnanded^  forfurihmr  jwv- 
eeMng9  in  cowfirrmitif  with  tkU  opinion. 

T^nieoopv.   iMt: 
James  ELMoKfamey,  CSerk;  Supw  Oourt,  V.  & 


JOSEPH  SHIPPEN,  Ftf.  in  Err., 
THOMAS  M.  BOWEN. 
(Bee  8.  a  Reporter^  ed.  S3B-^!6S.) 

/fisles— ssprew  toarronty— ^naatt^n  of-ntflrmth 
Hon  of  quality  or  condition — action  qf  tort  fir 
Itreach  of  an  esmreti  warranty  in  munictfiol 
bondO'-'aocHt-'-pleadinff'''Oeienter'^  erronooua 
inttruction. 

L  Where  the  seller  makes  an  afllimatlon  of  the 
quality  or  oonditloQ  of  tbethloff  sold,  otti«r  than  as 
matter  of  opinion  or  belief,  at  the  time  of  sale,  for 
the  purpoee  of  asBurlntr  the  buyer  of  the  truth  of 
the  nam  alBrmed,  and  Induclna  him  to  make  the 
porohase,  suoh  amnnation.  If  so  reoeived  and  relied 
on  by  the  purohaser.  Is  an  eznress  warranty. 

S.  In  an  action  to  reoover  damages  for  the  sale 
of  municipal  bonds  to  the  plaintiff,  alleaed  to  bays 
been  forgeries,  ft  Is  hOd:  that  the  origiiial  com- 
plaint made  aoase  In  tort  for  the  breach  of  an  ex- 
press warranty  In  the  sale  of  the  munldpal  bonds; 
Uiat  said  cause  of  action  In  tort  was  not  obliterat- 
ed, or  removed  from  theoase,  because  It  was  joined 
with  a  cause  of  action  for  deceit;  that  no  particular 
phraseology  or  form  of  words  is  necessary  to  create 
a  warrant"  of  the  character  claimed:  that  it  was 
error  to  instruct  the  jury  that  the  plaintiff  oooM 
not  recover  unless  he  established  the  nelenUr  upon 
the  part  of  the  defendant:  and  that  the  plaintiff 
was  entttied  to  go  to  the  jury  upon  the  Issue  of  ex- 
press warranty  as  to  the  genuineness  of  tho  bonds 
and  coupons  in  question. 

[No.  258.] 

aubmitUd  April  tS,  1887.    Bedded  May  f7, 
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rr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Colorado.  Reported 
below,  4  McCrary,  59.    Bewreed. 

The  history  and  facts  of  the  case  appear  m 
the  opinion  of  the  court. 

Meesrs.  Geor^  E.  Ad»iiia  and  J.  WU 
Holme0«  for  plaintiff  in  error: 

The  rule  is  well  settled  that  when  a  par^ 
sells,  for  a  valuable  consideration,  forged  pa- 
per, the  injured  party  has  two  remedies:  one 
ex  contradu,  the  other  an  action  on  the  case 
for  deceit. 

It  is  equally  weU  settled  that  in  an  action  oa 
the caseror deceit  no edenter need  be  alleged, 
nor  if  alleged  need  it  be  proved.     ^  ^  „    ^^ 

Schfichardt  v.  AUone,  88  U.  8.  1  Wall.  859 
(17:642);  Chitty.  PI.  187;  Wiaiameon  r.  AiUem^ 
2  East.  446;  Adanuon  v.  Jartie,  4  Bine.  66: 
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Charnlt^r.  DuOm,  8  Watte  ft  a  868;  P^oMm 
Bankr.Kiin8,9li  F^  844:  Otmwner.  JSum- 
rie/i,  14  Mich.  108.  See  ate  Loekridger.  Fob- 
ter,  4  Scam.  570;  Parham  t.  BanMph,  4  How. 
(MiflB.)  486;  Bo^ewU  t.  IhOtan,  8  Cow.  129; 
Minery.  Medbury,  6  Wis.  986;  Lewii  ▼.  M> 
Zemore,  10  Yerg.  806;  ItFsrran  y.  Taylor,  7 
U.  S.  8  Cianch,  270(2:486);  Glasscock  v.  ir»n<?r, 
11  Mo.  655;  Fis/ter  y.  MOlen,  108  Mass.  508; 
Collins  y.  DeiUson,  12  Met.  548;  BUioU  v.  .B^m», 
9  Ala.  772;  WChrmiek  y.  ifottn,  6  Blackf. 
609;  Mumroc  y.  PHtcfieU,  16  Ala.  786. 

A  YendorbY  the  mere  act  of  selling  bonds, 
potes,  etc.,  without  anything  more,  warrante 
the  title  thereto,  and  the  genuineness  of  the 
•ignatores. 

Terrif  y.  BissOl,  86  Conn.  40;  JBAaiwr  y.  Ehle, 
16  Johns.  201;  OtmalBankr.  Bank  of  Albany, 
1  HiU,  287;  Aldrich  y.  Jackson,  6  R.  L  218; 
WM  Y.  Odea,  49  N.  Y.  688;  Litchfield  y. 
muddnson,  117  Mass.  196. 

It  is  also  undlspated  law  that  an  action  on 
the  case  in  tort,  for  deceit,  will  lie  for  a  breach 
of  the  implied  warranty. 

Scliuehardt  y.  Aliens,  supra;  Williamson  y. 
AUison^  2  East,  446;  Adamson  y.  Jarvis,  4  Bing. 
78;  8.  0.  12  Moore,  241;  Cool^,  Torto,  600. 

Our  position  is  that  a  Yendor,  by  the  mere 
act  of  sale,  affirms,  as  well  as  warrants,  tibe 
genuineness  of  the  signatures;  that  it  is  imma- 
terial whether  the  action  is  brought  up<m  a 
false  warranty  or  ujpon  the  false  representation. 
The  same  fact  wul  sustain  an  action  upon 
either.  That  an  Implied  warranty  without  an 
implied  representation  is  an  impossibilitY. 
That  by  the  mere  fact  of  offering  for  «de  bonds 
in  his  possession,  tiie  Yendor  not  only  warranto 
the  genuineness  of  the  signatures  but  distinctly 
affirms  their  cenuineness;  that  the  implied  war- 
ranty is  a  deduction  from  the  antecedent  rep- 
resentation. That  the  Yendor,  haYing  repre- 
sented the  signatures  to  be  genuine,  is  hM  to 
baYe  thereby  warranted  them  to  be  aenuine. 
That  an  implied  representation  is  as  binding 
upon  the  Yendor  as  an  express  representation, 
and  thait  by  tbe  mere  act  of  offering  bonds  or 
Botes  for  sale  the  Yendor  affirms  the  genuine- 
ness of  the  stgnatures  as  fully  as  he  would  af- 
firm by  an  express  Yerbal  representation. 

Loddea  Y.  Aker,  8  Met.  miPolhiU  y.  WaUor, 
8  Bam.  A  A.  114;  Medina  y.  StoughUm,  1  Salk. 
810;  i^Y.  Bowles,!  Yes.  848;  EiehMU  y. 
Banniiter,  17  C.  B.  N.  S.  708;  Morley  y.  AUenr 
borough,  8  Exch.  fS/^iJonos  y.  Byde,  6  Taunt 
488;  FiOer  y.  Bmiih,  Ryan  AM.  49;  Qumey  y. 
Womersley,^  Bng.L.ft£q.2b8;  ThraUv.Ifowai, 
19  Yt  208;  Qresham  y.  FSstan,  2  Car.  A  P.  640. 

Jft*.  G.  G.  Bymmm^  for  defendant  in  error. 
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Mr.  JutUos  H>rl>ii  deliYered  the  ophiion 
of  tbe  court: 
This  writ  of  error  brings  up  for  review  a 
idgment  of  the  Circuit  (%urt  of  the  United 
States  for  the  District  of  Colorado,  in  an  action 
brought  by  the  pUiintifl  in  error  to  recover  dam- 
[576]   tges  for  the  ddivery  to  him  of  certain  sheets  of 
written  and  printed  paper,  purporting  to  be  the 
valid  and  genuine  bonds,  with  interest  coupons 
attached,  of  the  County  of  Clark,  in  the  State 
of  Arkansas,  issued  under  and  in  accordance 
with  the  provisions  of  an  Act  of  the  General! 
fUsembly  of  that  State,  approved  April  29, 
1878.  entitled  "An  Act  to  Authorize  Certain  I 
IttU.  S. 


Counties  to  Fund  Their  Outstanding  Indebted- 
ness;" but  which  instruments,  it  is  alleged, 
were  '^alse  and  spurious  forgeries,"  imposing 
no  legal  obligation  whatever  upon  said  oountv. 
The  plaintiff  alleges  that,  in  consideration  oi  a 
certain  sum  paid  by  him  in  cash  to  the  ddfend- 
ant,  the  latter  sold  and  agreed  forthwith  to  de- 
liver  to  him  valid  and  genuine  bonds  of  said 
county,  of  the  above  description,  but  delivered 
the  said  spurious  and  forged  bonds  in  execu- 
tion of  the  terms  of  such  sale  and  agreement; 
that  the  defendant,  at  tbe  time  of  such  delivery, 
"falsely  and  fraudulently  represented  and  war- 
ranted'^ said  forged  bonds  "to  be  genuine  and 
valid  bonds  and  interest  coupons  of  said  coun- 
ty;" that  the  plahatiff,  "relying  on  such  repre- 
sentation and  warranty,  received  and  accepted 
the  same  from  defendimt.  supposing  tbem  to  be 
such  genuine  and  valid  bonds  and  interest 
coupons;"  and  that,  "by  said  tortious  and 
wrongful  act  and  fraudulent  breaches  of  said 
agreement  and  warranty  of  genuineness,  done 
and  committed  by  def endant In  the  delivery  by 
him  as  foresaid  of  such  spurious,  forged  and 
altered  instruments,  the  plaintiff  has  been  sub- 
jected to  great  loss  and  damage,"  etc. 

The  defendant  denies  that  the  bonds  and 
coupons  delivered  by  him  were  spurious  or 
forged,  and  avera  that  they  were,  in  law^gen- 
nine,  valid  obligations  of  the  County  of  Clark, 
and  were  delivered  by  him  in  the  belief  that 
they  were  of  that  character.  He  also  denies 
that  "he  ever,  at  any  time,  expressly  or  by  im- 
pliostion,  warranted  said  bonds  and  coupons 
so  sdld  and  delivered  by  him  to  plaintiff  to  be 
genuine  bonds  and  coupons  of  ssid  County  of 
Clark."  He  avers  that  the  plaintiff  purchased 
andrecdved  them  "at  his  own  risk  as  to  the 
validity  and  genuineness  thereof,  and  without 
any  warranty  on  the  part  of  defendant,  ex- 
press or  implied,  agahist  such  defects  or  infirm- 
ities in  said  bonds  and  coupons." 

The  original  complaint  and  answer  contahi 
other  allegations;  but  it  \b  not  necessary,  in 
the  view  we  take  of  the  case,  to  set  them  out 

The  plaintiff  amended  his  complaint,  adding 
all  the  aUegations  which  are  essential,  under 
any  system  of  pleading,  to  support  an  action 
for  deceit.  These  allegations  were  traversed 
\xj  the  defendant,  and,  upon  a  trial  before  a 
lury,  there  was  a  verdict  and  Judgment  in  his 
favor. 

The  bill  of  exceptions  states  that  the  plaintiff, 
to  sustain  the  israes  on  his  part,  introducea 
evidence  tending  to  show  that  at  the  date  men- 
tioned in  the  complaint  defendant  sold  to  him, 
for  $8,000,  nine^-one  sheets  of  paper  pur- 
porting to  be  Ckrk  County,  Arkansas,  funding 
i)onds;  that  said  sheets  of  paper  were  forgeries, 
and  not  genuine  bonds,  as  tliey  purported  on 
their  face  to  be;  that  defendant,  at  the  time 
of  sale,  expressly  affirmed  their  regularity  and 
validity,  although  he  knew,  or  had  reason  to 
suspect,  at  the  time,  that  they  were  not  genu- 
ine and  valid;  that  plaintiff  believed  and  sup- 
posed that  they  were  genuine  and  valid,  and 
relied  upon  d^endant^  representations  to  that 
effect;  and  that  plaintiff  had  no  notice  or  knowl- 
edge that  defendant  was  acting  in  said  sale  as 
agent  for  another  person. 

The  defendant  introduced  evidence  tending 
to  show  that  said  papers  were  genuine  and 
valid  Clark  County,  Arkansas,  funding  bonds; 
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that  ^t  the  time  of  the  aale  he  made  no  state- 
ment, representation  or  warranty  as  to  their  gen- 
uineness or  yaliditY,  but  on  the  contrary  stated 
that  he  knew  nothing  of  the  circumstances  un- 
der which  they  were  issued;  that  he  had  neith- 
er notice  nor  knowledge  of  any  want  of  valid- 
ity or  of  any  defects  in  said  bonds,  nor  notioe 
of  any  facts  which  would  haye  aroused  suspi- 
cion m  reference  to  them;  that,  in  the  sale  of 
said  bonds  to  plaintiff,  he  was  acting  as  the 
agent  of  Charles  W.  Tankersley,  from  whom 
he  had  received  the  bonds  shortly  before  their 
sale,  but  did  not  at  the  time  disclose  to  plaintiff 
his  agency." 

The  court  chamd  the  Juiy  that,  upon  the 
facts  conceded  beiore  them,  the  bonds,  by  rea- 
son of  certain  unauthorized  alterations  of  the 
coupons,  were  not  valid  andcenuine  obligations 
of  the  County  of  Clark.    The  jury  were  also 

[5781  instructed  that  whoever  sells  such  mstruments 
as  those  delivered  to  the  plaintiff,  "if  nothing 
whatever  be  said  in  respect  (o  their  character,  by 
the  act  of  selling  warrants  them  to  be  the  gen- 
uine obligations  of  the  county;  that  is,^hat  tney 
are  not  forged  or  counterfeited,  but  are  the  true 
and  proper  obligations  of  the  county,  such  as 
tliey  purported  to  be  on  their  face;  and  upon  an 
action  for  breach  of  warranty,  or  an  action 
upon  the  contract,  the  defendant  would  un- 
doubtedly, beyond  all  question,  be  liable  for 
the  amount  which  he  received  for  the  bonds; 
*  *  *  but  this  action  is  not  of  that  character,  that 
is,  it  is  not  an  action  upon  the  contract  alone. 
As  I  said  to  you  in  the  outset,  it  is  an  action 
for  a  false  representation,  or  for  a  misrepresen- 
tation, of  fact,  and  there  must  be  something 
more  to  maintain  this  action  than  the  im- 
plied warranty  which  arises  from  the  act  of 
selling,  and  which  is  an  inference  of  law  com- 
ing from  the  act  of  selling."  The  court  said 
further  upon  the  subject  of  warranty:  "It  is 
not  claimed  that  there  were  any  direct  represen- 
tations in  respect  to  the  genuineness- oi  those 
bonds  made  at  the  time  of  the  sale  thereof,  ex- 
cept in  this  way:  I  think  Mr.  Shippen  states 
that  the  defendant  said  he  would  warrant  the 
title  to  the  bonds.  I  will  not  undertake  to  re- 
peat what  the  witnesses  said  in  respect  to  that 
matter;  the  only  witnesses  were  the  parties  to 
the  suit,  I  believe,  as  to  what  was  stated  at  the 
time."  Without  giving  more  of  the  charge,  it 
is  sufficient  to  say  that  its  scope  is  indicate  by 
the  circuit  jad^  in  the  opinion  delivered  by 
him  when  denymg  the  plaintiff's  motion  for  a 
new  trial  He  said:  "The  complainant  charges 
that,  to  induce  plaintiff  to  purchase  certain 
bonds,  the  defendant  represented  that  they  were 
ffenuine  and  valid  bonds;  whereas,  in  tmthand 
m  fact,  they  were  worthless  forgeries.  The 
court  chaived  the  jury  that  it  was  necessary 
for  plaintiff  to  show  that  the  defendant,  at  the 
time  of  the  sale  of  the  bonds  to  the  plaintiff, 
misrepresented  the  facts  oonceming  their  gen- 
ttinesa.  In  other  words,  the  court  was  of  the 
opinion,  and  so  charged  the  jury,  that  plaintiff 
could  not  recover  in  this  action  ov  merdy  prov- 
ing a  aale  of  the  bonds  to  him  by  defendants 

[S79]  and  that  the  bonds  were  foigeriea^  It  was  held 
to  be  necessary  to  prove  knowledge  on  the  part 
of  the  defendant  oi  the  forged  character  of  the 
bonds,  or  an  express  misrepresentation  ooncem- 
ing the  fact  of  their  genuineness.  The  counsel 
for  plaintiff  insists  that  in  such  a  case  as  thig  I 
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no  scienter  need  he  alleged,  nor  if  allied  need 
be  proved.  I  am  unable  to  ooncor  In  tha 
soundness  of  this  propoeitioiL'' 

We  are  of  opinion  that  it  was  enor  to  instruct 
the  jury  that  the  plaintiff  ooold  not  recover,  in 
the  present  action,  unless  he  established  the 
scienter  upon  the  part  of  the  defendant.  The 
original  complaint— though,  perhaps,  not  in 
the  most  concise  language— made  a  case  In  tort 
for  the  breach  of  an  express  warranty  in  the 
sale  of  the  bonds.  The  bill  of  exceptions  states 
that  the  evidence,  in  behalf  of  the  plaintiff, 
tended  to  show  that,  although  the  defendant 
knew  or  had  reason  to  suspect,  when  the  bonds 
were  sold,  that  th^  were  not  genuine  and  valid, 
he  "expressly  affirmed  their  regularity  and 
validity."  These  words  may  not  necessarily 
import  an  express  warranty.  But  no  particular 
phraseology  or  form  of  words  is  necessary  to 
create  a  warranty  of  that  character.  As  was 
held  by  the  Court  of  Appeals  of  Maryland,  in 
Omod  v.  Letoia,  2  Harr.  &  G.  4»5,  618,  "An 
affirmation  of  the  quality  or  condition  of  the 
thing  sold  (not  utterod  as  matter  of  opinion  or 
belief),  made  by  the  seller  at  the  time  of  sale, 
for  the  purpose  of  assuring  the  buyer  of  the 
truth  of  the  facts  affirmed,  and  inducing  him  to 
make  the  purchase,  if  so  received  and  relied  on 
by  the  purchaser,  is  an  express  warranty.  And 
in  case  of  oral  contracts,  on  the  existence  of 
these  necessary  ingredients  to  such  a  warranty, 
it  is  the  province  of  the  jury  to  decide,  upon 
considering  all  the  circumstances  attending 
the  transaction."  To  the  same  effect  are  Hen- 
shaw  V.  Bofrina,  9  Met.  88, 88;  Oneida  etc.  Soe.  v. 
Lawrence,  4  Cow.  440;  Cook  v.  M<^ey,  13 
Wend.  278;  CIiapman-Y.  Murdi,  19  Johns,  290; 
Haickins  v.  Baiy,  5  Gilm.  36;  McGregor  v. 
JPenn,  9  Yerg.   76,  77;   Otto  v.  Alder$on,  10 


that  right  by  the  instruction  that  he  could 
not  recover  in  this  action,  unless  he  proved  a 
aeienter.  It  is  true  his  pleadings  also  contained 
every  allegation  essential  to  support  an  action 
for  deceit,  apart  from  the  issue  as  to  express 
warranty.  But  the  cause  of  action  in  tort  for 
the  breach  of  the  express  warranty  was  not 
obliterated,  or  removeid  from  the  case,  because 
it  was  joined  with  a  cause  of  action  for  deceit 
In  Schuehardt  Y.AUera,  68  U.S.  1  Wall.  859, 868, 
[17:642,  645],  which  was  an  action  on  the  case 
lor  a  false  warranty  on  the  sale  of  certain  goods 
—the  declaration  also  containing  a  count  for 
deceit— the  court  said  that  it  was  now  well  set- 
tled, both  in  English  and  American  Jurispro- 
denoe,  that  either  case  or  assumpsit  woulo  lie 
for  a  false  warranty,  and  that,  "Whether  the 
declaration  be  in  assumpsit  or  tort,  it  need  not 
aver  a  edenter;  and  if  the  averment  be  made,  it 
need  not  be  proved."  It  was  also  said  that,  "If 
the  declaration  be  in  tort,  counts  for  deceit  may 
be  added  to  the  special  counts,  and  a  recovery 
may  be  had  for  the  false  warranty  or  for  the 
deceit,  according  to  the  proof.  iEither  will 
sustain  the  action."  Bee  also  Dushane  v.  Beno^ 
diet,  190  U.  8.  686  [anie,  810]C  In  1  Chit^s 
Pleadings,  187,  the  author  says  that  case  or  as- 
sumpsit may  be  supported  for  a  f alae  warranty 
on  tne  sale  of  goods,  and  that»  ^In  an  action 
the  case  In  tort  for  a  breach  of  huarrantjf 
~  the  aeieiUer  need  not  he  laid  in  the 
122  U.  a 
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declaration,  nor,  If  charged,  could  it  be  proved." 
In  LamUr  ▼.  Ward,  11  Ired.  444,  Ruffln,  O. 
J,,  citing  Stuari  y.  WUkins,  1  Doug.  18,  and 
WilHatMon  y.  AUuon,  2  East,  446,  aaid:  "It 
was  accordingly  there  beld  that  the  declaration 
mizht  be  in  tort,  without  alleging  a  dcimter, 
ana  if  it  be  alleged  in  addition  to  the  warranty, 
that  it  need  not  be  proved.  The  doctrine  of  the 
Ga%  is  that,  when  there  is  a  warranty,  that  is 
tbe  gist  of  the  action,  and  that  it  is  only  when 
there  is  no  warranty  that  a  scienter  need  be  al- 
leged or  proved,  ft  is  nearly  a  half  century 
since  the  decision,  and  during  that  period  the 
point  has  been  considered  at  rest,  and  many 
actions  have  been  brought  in  tort,  as  well  as  eco 
etmtraetu,  on  false  warranties."  And  so  In 
Baueey.  Fori,  4  Blackf.  298-4,  it  was  said  that 
"The  breach  of  an  ezFcess  warranty  is  of  itself  a 
valid  ground  of  action,  whether  the  suit  be 
founded  on  tort  or  on  contract; "  and  tibat,  "  In 
the  action  on  tort,  the  forms  of  the  declaration 
are,  that  the  defendant  falsely  and  fraudulently 
warranted,  etc.,  but  the  words  falsely  and 
fraudulently,  in  such  cases,  are  considered  as 
only  matters  of  form."  But  as  to  the  edenter, 
the  court  said,  "that  is  not  necessary  to  be  laid, 
when  there  is  a  warranty,  though  the  action  be 
in  tort;  or,  if  the  ecienier  be  laid,  in  such  a  case, 
there  is  no  necessity  of  proving  it"  See  also 
MiUman  v.  Fttow,  SOMe.  170;  Oegoodv.  Lewie, 
2  Harr.  &  G.  495, 520;  Triee  v.  Cochran,  8  Gratt. 
450;  Oreeham  v.  FlMtan,  2  Gar.  &  P.  540. 

As  the  evidence  entitled  the  plaintiff  to  goto 
the  jury  upon  the  issue  of  express  warranty  as 
to  the  genuiness  of  the  bonds  and  coupons,  and 
as  the  jury  were  in  effect  instructed  that  he 
could  not  recover,  unless  upon  allegation  and 
proof  of  the  scienter,  the  judmnent  %e  reversed, 
and  the  ease  is  remanded,  with  instruetiane  to  set 
aside  the  judgment  and  grant  a  new  trial. 

Becerisd, 

Mr.  Justice  Field  dissented. 
Trueoopy.   Test; 
James  &.  MoKeime7«  iierk.  Sup.  Oomt,  IT.  8. 


12561  HOBEKT  IRVINE  vr  al.,  Appti, 

THE  STEAMSHIP  HESPER  and  GARGO; 
GEGRGE  HGRSELEY,  Glaimant,  vr  al. 

(8ee  &  G.  Beporter*a  ed.  2Ba-2B7.) 

AdmsraUy-'^ibd  to  reeoeerfor  salvage  serviee^^ 
what  is  sahage  serviee  of  loweet  grade-^juris- 
diction  ef  this  eourt^-remeto  of  matters  of  law 
onljf— inadequate  or  excessive  deeree—tnal  de 
novo  on  appeal  flwn  district  court. 

t  A  salvage  servloe  wUoh  does  not  Involve  risk 
ef  jproperty,  peril  of  life  or  limb,  unusual  ezpensa, 
ffaliantry,  oourcge  or  beroisDi,  is  a  salvage  servloe 
of  the  lowest  grade. 

2.  TUB  ooort  may,  in  oases  of  salvage  as  in  other 


admiralty  oases,  revise  the  decree  ai . 

for  matter  of  law,  only;  and  it  should  not  alter  the 
decree  for  the  reason  that  the  amount  awarded  ap- 
pears to  be  inadequate  or  ezoessive,  unless  the  dtf- 
f  erenoe  is  so  great  tbat^  upon  any  reasonable  view 
of  tbe  facts  found,  the  award  cannot  be  justified  by 
the  rules  of  law  applicable  to  the  case. 

8.  An  appeal  in  admiralty  from  the  district  court 
to  the  circuit  court  vacates  altogether  the  decree 
of  the  former  and  the  case  is  tried  de  fiooo  in  the 
circuit  court.  The  award  of  the  district  court  in 
favor  of  the  appellant  may  be  decreased  on  appeal, 
Although  the  appellee  did  not  appeaL 
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[No.  395.1 
Argued  Map  6, 1887.      Bedded  May  f7,  1887. 

A  PPEALfromthearcuitGourtof  theUnited 
ix  States  for  the  Eastern  District  of  Tezaa. 
Opinion  below,  18  Fed.  Rep.  096.    Afflrmed. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 
Mr.  Epp»  Hnnton*  for  appellants: 
^  Courts  of  admiralty  usually  consider  the 
following  circumstances  as  the  main  ingredients 
in  determining  the  amount  of  the  reward  to  be 
decreed  for  salvage  service: 

(1)  The  labor  expended  by  the  salvors  In  ren- 
deringsalvage  service. 

(2)  The  promptitude,  skill,  and  energy  dis- 
played in  rendenng  the  service  and  sa^g  the 
property. 

(8)  The  value  of  the  propertv  employed  by 
the  salvors  and  the  danger  to  which  it  was  ex- 
posed. 

(4)  The  risk  incurred  by  the  salvors  in  se> 
curinffthe  proper^  from  impending  peril. 

(5)  The  value  of  the  property  saved. 

(6)  The  degree  of  danger  from  which  the 
property  was  rescued." 

ne  BUuskwaU,  77  U.  S.  10  WaU.  18  (19: 874). 

It  will  be  found  that  every  one  of  these  cir- 
cumstances formed  ingredients  in  this  case. 

The  risk  was  that  of  wrecking  the  lighter 
and  steam  tug,  at  the  possible  risk  of  life. 
Risk  of  life  is  not  a  neoessaiy  ingredient,  but 
it  places  the  salvors  in  a  higher  position  of 
merit  and  entitles  them  to  a  more  hberal  com- 
pensation. 

Spencer  V.  The  Charles  Avery,  ^1  Bond.  119; 
The  WiUiam  Beckford,  8  C.  Bob.  865;  ne  Bhn- 
ulous^  Sumn.  214;  I^n  y.  Prior,  1  Qall.  188; 
The  Henry  Eubank,  1  Bumn.  400;  Bearse  y. 
340  Pigs  of  Copper,  1  Story,  826;  Mason  y. 
The  Blaireau,  6  U.  S.  2  Cranch,  240  (2:  266). 

Mr,  John  H.  Thomas*  for  appellees: 

Both  of  the  appellants'  tags  were  employed  by 
the  agent  of  The  Hesper,  and  sent  to  her  assist- 
ance. Their  rieht  to  compensation  was  not 
like  that  of  oroinaiy  salvors,  contingent  on 
success.  They  were  entitled  to  compensation 
for  the  time  and  lalwr  they  might  expend, 
whether  thehr  operations  should  be  saceessf ul 
or  otherwise. 

The  Sahine,  101  U.  8. 890  (25:  984);  The  Un- 
daunted,  1  Lush.  90;  I^  KeOar,  L.  R  6  P.  D. 
97;  The  H.  B.  Foeter,  1  Abb.  Adm.  284. 

Even  if  their  right  to  compensation  had  been 
contingent  on  success,  a  proper  measure  of 
award  would  have  been  the  amount  for  which 
such  service  would  inrobably  have  been  under- 
taken, for  compensation  d^endent  upon  such 
contingency. 

Bhrman  y.  The  Swfftsure,  4  Fed.  Rep.  467; 
Baker  y.  Bemenway,  2  Lowell,  501;  The  James 
T.  Abbot,  2  Sprague,  101;  The  M.  B.  Stetson,  1 
LoweU,  119, 128. 

Theawaid  of  |4,200  is  4iperoentof  $100,000. 
the  value  of  The  Hesper.  The  amount  and 
percentage  are  both  large  in  comparison  with 
the  awaras  made  by  the  best  admiralty  courts 
in  this  country  and  England,  evui  to  passenger 
and  freight  steamers,  where  human  life  as  well 
as  prepay  v^as  saved,  taking  into  account  the 
duration  and  character  of  the  services. 

Brooks  V.  The  Adirondack,  2  Fed.  Rep.  887; 
Atlae  Steamship  Co.  v.  The  OoUm,  4  Fed.  Rep. 
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4M;  18  Blatchf.  S77:  2^  j&r%  B,  Strnder.  7 
Ben.  5S0;  AmMr.  (hude,  L.R.  8  P.  C.689. 

The  circuit  court,  on  appeals  in  admiralty, 
takes  up  the  case  de  novo.  It  cannot,  like  other 
appellate  courts,  simply  affirm  or  reverse  the 
decree  appealed  from.  It  must  render  its  own 
decree,  as  the  whole  testimony  before  it  may 
render  proper.  There  was  no  impropriety, 
therefore,  in  the  circuit  court  decreeinff  for  a 
smaller  amount  than  that  decreed  for  oy  the 
district  court. 

The  Litdae,  86 U.  8. 19  Wall  78C92: 64);  TMe 
Okarlei  Morgan,  116  U.  B.  75  (1^:  818);  ne 
Saratoga t. 4S8 Balet  of  OotUm^l  Woods,  75; 
The  ffeaper.  18  Fed.  B^.  606;  The  OaUOdo,  29 
Fed.  Rep.  588. 

Mr,  Jtutiee  Blatchford  deUversd  the  opin- 
ion of  the  court: 

This  is  a  libel  in  rem.  in  admirslty,  tnx>uffht 
in  the  District  Court  of  the  United  States  for 
the  Eastern  District  of  Texas,  by  Robert  Irvine 
and  Charles  L.  Beissner,  owners  of  the  steam 
lighter  Buckthorn  and  the  steam  tug  Estelle, 
against  the  steamship  Hesper,  in  a  cause  of  salv- 
age. 

The  libel  sets  forth  salvage  services  rendered 
to  the  Heroer  by  the  Buckthorn  and  the  Es- 
telle, in  pulling  her  off  from  the  shore,  at  (M- 
veston  Island,  about  twentv-five  miles  from  Gal- 
veston, Texas,  where  she  had  grounded  on  her 
voyage  from  Liverpool  to  GMveston,  with  a 
cam)  of  salt,  in  December,  1882. 

Tiie  answer  of  the  owners  of  the  Hesper 
avers  their  readiness  to  pay  a  leasonahle  com- 
pensation for  the  services  actually  rendered  by 
the  two  vessels,  but  denies  that  more  than  com- 
pensation for  actual  services  and  time  is  due, 
and  denies  that  the  services  rendered  were  sal- 
vage services. 

Ptooh  were  taken,  and  the  district  court,  in 
ApriL  1888  (18 IM.  Rep.  692),  made  a  decree 
aajudging  that  the  libelants  were  entitled  to 
oompensation  in  the  nature  of  salvage,  for  the 
saving  of  the  Hesper  and  her  cargo,  and  allow* 
Ing  to  the  llbeUmts,  for  the  services  of  each  of 
the  two  vessels,  $8,000,  and  to  the  ownen  of 
the  schooner  Mary  BL  Claris  and  men  who  had 
been  employed  to  load  upon  her  part  ot  the 
cargo  of  the  Hesper,  and  to  Jettison  such  car- 

S,  $2,000;  and,  the  claims  of  the  ownen  of 
li  schooner  and  of  those  men  having  been 
settled  by  the  Hesper,  it  was  ordered  that  the 
1^,000  should  go  to  the  Hesper. 

Both  parties  gave  notice  of  appeal  from  this 
decree  to  the  dreuit  court  The  libelants  per- 
fected their  appeal,  but  the  claimants  of  the 
Hesper  did  not  perfect  thehrs.  Some  further 
proof  was  taken  in  the  circuit  court,  and,  on 
the  18th  of  November,  1888,  that  court,  havinff 
heard  the  cause,  filed  the  following  findings  of 
fact  and  conclusions  of  law: 

"ThlA  cause  came  on  to  be  heard  on  the 
transcript  and  evidence,  and  was  argued. 
Whereupon,  the  court,  being  advised  or  the 
evidence,  finds  the  following  as  the  facts  of  the 


"  1.  That,  about  6.45,  A.  M.,  of  the  12th  day 
of  December,  A.  D.  1882,  the  steamship  Hes- 
per, bound  on  a  voyage  from  Liverpool  to  Gal- 
veston, being  out  of  her  course,  ran  aground  at 
the  southwest  side  of  Galveston  Island,  about 
twenty  miles  southwest  from  Galveston,  and 
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neariy  opposite  the  life  saving  statioii.  Hie 
Hesper  was  an  iron  propdler,  and  built  in 
Hartlepool,  inEngland,1881,ata  cost  of  twenty- 
two  thousand  pounds;  her  registered  tonnage 
is,  gross,  1,654  tons;  net,  1,069  tons.  ESt 
freight  capacity  is  1,960  tons.  She  has  powerful 
engmes  of  750  horse  power,  with  steam  wind- 
lasses and  winches,  and  on  said  12th  of  Decem- 
ber was  weU  found  and  well  manned  in  every 
respect  She  was  laden  with  a  cargo  of  about 
900  tons  of  salt 

'*  2.  That,  when  the  Hesper  went  ashore,  her 
engines  were  slowed  down  and  she  was  making 
about  four  knots  per  hour.  She  struck  easily 
without  shock  and  remained  upri^t  Her 
draft  was  then  thirteen  feet  nine  uufes.  The 
sea  was  smooth  and  there  was  veiy  little, 
wind:  what  there  was  was  from  the  south,  and 
the  ship  headed,  when  she  struck,  northeast  by 
north.  Kedge  anchors  were  immediately  put 
out  to  the  east  southeast,  and  efforts  made  to 
get  the  ship  off  in  that  durection,  with  the  ship^s 
engines  heaving  on  those  anchors.  At  the  same 
time,  a  messsge  was  sent  overiand  to  Galveston,  | 
the  nearest  port,  to  the  ship's  agent,  to  send  as- 
sistance. 

"8.  That  the  agent  of  the  ship  applied  to  the 
agent  of  the  tuff  Estelle,  and  procured  .that  tug 
to  go  to  the  assistance  of  the  Hesper.  TheEs- 
telM  was  a  long,  narrow,  deep  boat,  drawing 
about  eiriit  feet  eight  inches,  and  was  the  most 
powerful  towboat  m  Galveston  Harbor,and  had 
aboard  the  usual  appliances  of  such  boirtBL  The 
Estelle  reached  the  Hesper  about  5  P.  M.  of  the 
12th  of  December  and  reported.  The  master  of 
the  Hesper  endeavored  to  baigain  with  the  mas- 
ter of  the  Estelle  as  to  the  cost  d  milUng  the 
Hesper  ol^  but  the  master  of  the  £stelle  re- 
fused to  make  any  agreement,  on  the  ground 
that  he  did  not  know  how  much  labor  and 
time  it  would  take.  A  line  was  then  given  the 
Estelle,  from  the  stem  of  the  Hesper,  whidi 
was  then  more  off  the  shore  than  the  bow,  and 
the  Estelle  hauled  on  said  line  for  about  two 
hours,  during  which  time  the  crew  of  the  Hes- 
per. with  some  four  or  tye  hands  from  the  life 
saving  station,  were  throwing  over  cargo.  No 
appreciable  result  came  from  this  towing  of  the 
BBitelle,  and  she  desisted  on  the  ovdera  of  the 
master  of  the  Hesper. 

"4  That,  In  the  meantime,  the  sea,  which 
had  been  smooth,  with  very  little  swell,  had 
become  more  turbulent,  and  there  was  a  very 
decided  Increase  in  the  eround  swell  from  the 
southeast.  No  so  mudi,  however,  but  that 
small  boats  were  flying  around  the  Hesper,  and  . 
life-boats  were  running  easily  to  and  from  shore.  ' 
At  this  time  of  stopping  hauling  bv  the  Este11» 
the  master  of  the  Hesper  requested  the  Estelle 
to  come  alongside  ana  run  a  heavy  anchor  out 
seaward  from  the  Hesper,  both  to  keep  the 
Hesper  from  drifting  further  in,  and  for  the 
Hesper  toheave  on  to  pull  herself  off.  This  the 
master  of  the  Estelle  refused  to  do,  on  the 
ground  that  there  was  too  much  sea  oil  and  that 
he  would  thereby  endanger  his  own  boat,  and 
thereupon  the  Estelle,  taking  aboard  the  Hea- 
per's  sgent,  who  had  come  overland,  proceed- 
ed back  to  Galveston,  to  procure  more  assist- 
ance. It  was  then  found  that  the  ErteUe  waa 
making  some  water  from  a  leak  caused  by  a 
defect  in  the  staff  of  the  stuffing  box.  whidi 
was  not  tight  enough,  and  was  woiked  loose 
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by  tiw  atraia  in  luraUng  on  the  Heiper.  How- 
nw.  the  Estelle  proceeded  that  night  (of  the 
18th)  to  (MvestoD  Bar,  where  she  hdd  until 
morainff,  reaching  Galveston  wharyes  about 
noon  of  the  18th  of  December.  The  Bstelle 
laj  at  the  wharves  repainng  until  the  morning 
oc  the  14th  of  December,  when  she  took  the 
schooner  Olark,  which  had  been  engaged  hy 
the  Hesperus  agent  to  lighter  cargo,  in  tow,  and 
towed  her  down  to  the  Hesper. 

*'6.  That,  on  the  18th  of  December,  the  ship 
Hesper  was  lively,  though  still  aground,  shift- 


ing net  position  slightly,  hut  not  aifecting  her 
safety,  some  450  tons  of  water  having  oeen 
pumped  into  her  ballast  tanks  to  put  her  down 
and  keep  her  from  going  nearer  m  shore,  and 
her  crew  being  eneagea  in  throwing  over  car- 
go, while  waiungior  assistauce.  And,  on  the 
same  day,  the  agent  engaged  the  Buckthorn, 
a  steam  lighter,  belonging  to  libelants,  of 
lighter  draft  and  power  than  the  Estelle,  to 
proceed  to  the  Hesper,,  which  she  did,  taking 
down  a  heavy  anchor  and  cables,  and  two  new 
hawsers  (the  latter  purchased  by  the  Hesper's 
agent),  and  a  gang  of  men  employed  by  the 
Hesper's  agent,  to  help  lighter  the  caroo  ana  gen- 
erally assist,  and  also  provisions  and  other  nec- 
essaries, arriving  in  Hie  night  and  lying  by  un- 
tO  moniing. 

"  6.  That,  on  the  morning  of  the  14tfa  of  De- 
cember, the  position  and  condition  of  the  Hes- 
per was  much  the  same  as  on  the  preceding 
day,  the  weather  being  calm  and  the  sea  smooth". 
About  nine  o'dock  u  the  morning,  the  gang 
of  men  brought  down  by  the  Buckthorn,  after 
breakfasting  aboard  theHesper,  commenced  to 
jettison  carso,  and  the  Buckthorn  carried  out 
seaward  and  dropped  the  heavy  anchor  brought 
down  from  Qalveston  in  about  18  feet  of  water 
connecting  the  same,  by  hawsers  and  cables  of 
about  210  fathoms  in  lemrth,  with  the  steam 
winch  of  the  Hesper.  llie  Buckthorn  then 
also  took  a  line  from  the  Hesper,  and  pulled  on 
her,  while  the  machinery  of  the  Hesper  was 
heaving  on  the  hawsers  leading  to  the  heavy 
anchors,  but  no  relief  was  given.  Towards 
noon  on  the  14th  the  Estelle  arrived,  with  the 
Clark  in  tow.  The  Clark  was  placed  alongside 
of  the  Hesper,  and  cargo  was  transferred  to  her 
by  the  crew  and  the  gang  aforesaid.  This 
lightering  was  kept  up  untilabout  four  o'clock 
in  the  afternoon,  when  about  one  third  of  the 
cargo  was  removed,  and  nearly  all  the  ballast 
water  pumped  out,  and  then  the  Estelle  took  a 
line  from  the  Buckthorn,  and  a  general  effort 
was  made  bv  the  Buckthorn,  the  Estelle,  uul 
the  Hespers  engines,  to  get  the  Hesper  off, 
which  succeeded,  whereupon  the  Hesper, 
which  was  uninlured,  steamed  to  Galveston. 

"  7.  Where  the  Hesper  went  aground,  the 
slope  of  the  ground  seaward  is  gradual,  and  the 
bottom  is  sand. 

'*  8.  The  prevailing  and  probable  winds  on 
that  shore,  during  the  month  of  December,  are 
from  the  south  and  southeast,  sometimes  of 
great  violence. 

*'9.  During  the  three  days  the  Hesper  was 
aground,  there  was  no  wind  nor  sea  of  any 
danger  to  ships,  large  or  small,  and  the  servi- 
ces rendered  to  the  Hesper,  aiding  her  to  get 
safely  off,  were  not  attended  with  any  hazSid 
or  danger,  or  any  circumstances  unusual  to  the 
towage  and  lighterage  business,  as  carried  on 
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in  Galveston  Boads,  when  the  wind  is  moder- 
ate and  the  sea  smooth. 

"  10.  That  the  value  of  the  Hesper,  which 
was  entirely  uninjured  by  going  ashore,  was 

{100,000  and  the  value  of  her  cargo  saved  was 
6,600.  The  value  of  libelants'  two  boats,  the 
tug  Estelle  and  the  lighter  Buckthorn,  was 
|S6,000. 

"11.  That  the  Hesper,  when  aground  as 
aforesaid,  was  in  a  condition  of  peril  and  dis- 
tress, hardly  likely  to  be  able  to  get  out  of 
dauflpBr  by  her  own  efforts,  even  if  the  weather 
had  been  certain  to  continue  favorable  for  many 
dayb,  and  certain  to  be  wrecked  if  the  weather 
should  prove  to  be  had. 

'*12.  That  the  services  rendered  the  Hesper 
by  the  libelants'  boats,  the  Estelle  and  Buck- 
thorn, were  salvage  services,  but  of  the  lowest 
grade,  involving  neither  risk  of  property,  p^l 
of  life  or  limb,  nor  xmusual  expense,  nor  gal- 
lantly, courage,  or  heroism,  and  the  same  will 
be  fully  compensated  by  double  compensation, 
on  the  oasis  of  towage  and  lighterage  services. 

"18.  The  Estelle  was  engaged  in  these  serv- 
ices three  days  and  one  night,  and  the  Buck-  ro|>ii 
thorn  two  days  and  one  night.  The  outside  i^^^i 
earnings  of  either  of  these  boats,  with  their  ap- 
pliances, is  t800  per  day,  which,  allowing  as 
much  for  n^^ht  work,  would  make  the  sum  of 
$2,100  compensation,  and  double  compensaUon 
is  the  sum  of  $4,200. 

"And  the  court  finds  the  following  as  con- 
clusions of  law: 

*'l.  The  services  rendered  by  the  libelants' 
boats,  the  Estelle  and  the  Bucktnom,  and  their 
respective  masters  and  crews,  were  salvage 
services  of  the  lowest  grade. 

"2.  That  the  court  should  award  for  said 
services  the  sum  of  $4,200. 

"8.  That  libelants  should  have  Judgment  for 
the  sum  of  $4,200,  and  costs  incurred  in  the 
district  court 

"4.  That  the  Ubelants  should  pay  the  costa 
of  this  court." 

Thereupon,  a  decree  was  made  by  the  dr^ 
cnit  court  in  favor  of  the  libelants,  for  $4,200 
and  the  costs  of  both  courts.  18  Fed.  Rep. 
686.  From  this  decree  the  libelants  have  ap- 
pealed to  this  court.  Their  notice  of  appeal 
states  that  they  daimed,  as  their  compensation 
for  the  salvage  services  to  the  vessel  and  cargo, 
one  fourth  <«  the  sum  of  $106,600.  found  by 
the  circuit  court  as  the  value  of  the  Hesper  and 
her  cargo. 

It  is  assigned  for  error  that  the  circuit  court 
erred  in  deciding  that  the  services  rendered  by 
the  Estelle  and  the  Buckthorn  were  salvage 
services  of  the  lowest  grade.  Thi'i  is  found  by 
the  circuit  court  both  as  a  conclusion  of  fact 
and  a  conclusion  of  law.  Regarding  it  as  a 
conclusion  of  fact,  it  is  not  reviewable  here. 
Regarding  it  as  a  conclusion  of  law,  it  is  based 
upon  the  finding  of  fact  that  the  salvage  serv- 
ices involved  "neither  risk  of  property,  peril 
of  life  -or  limb,  nor  unusual  expense,  nor  gal- 
lantry, courage  or  heroism."  The  Estelle  hav- 
ing been  engi^ged  in  the  services  three  days  and 
one  night,  and  the  Buckthorn  two  days  and 
one  night,  the  court,  treating  the  whole  serv- 
ice as  a  service  for  seven  days,  and  finding 
that  the  outside  earnings  of  either  of  the  boats, 
with  its  appliances,  was  $800  per  day,  being 
$2,100  for  seven  days,  doubled  the  compensa- 
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£2651  ^o°>  '^  °^^  ^^  |4>d00,  gtatiDg  that  that 
woidd  be  a  full  compensation,  on  the  luuns  of 
towage  and  lighterage  services. 

The  circuit  court,  in  its  opinion  (18  Fed.  Rep. 
d98),  says:  "Proctor  for  respondents  in  this 
case  admits  in  argument,  that,  by  reason  of 
the  service  of  the  extra  anchor  furnished  by 
the  libelants,  the  service  amounts  to  salvage 
service.  But  for  this  admission  I  have  grave 
doubts  whether  I  could  have  found  as  a  fact 
that  the  services  ranked  above  towage  and 
lighterage  service,  to  be  compensated  on  the 
principle  of  a  qtumtum  meruit.  But  salvage 
services  beinff  taken  as  established,  the  ques- 
tion is  one  solely  of  amount  As  a  fact  in  the 
case,  I  have  found  that  there  was  ndther  risk 
of  property,  peril  of  life  or  limb,  nor  imusual 
expense,  nor  gallantry,  courage  or  heroism. 
The  evidence  shows  there  was  no  enterprise 
in  gomg  out  in  tempestuous  weather,  as  the 
weather  was  moderate  and  the  libelants'  ti 
only  went  out  when  called  upon  and  employt  _ 
so  to  do.  The  labor  and  skill  f  umiEdiea  were 
of  the  ordinary  kind,  such  as  libelants'  boats 
were  seekiiu;  as  ordinary  employment  Sal- 
vage, then,  u  to  be  determined  entirely  by  the 
distress  in  which  the  salved  property  was.  The 
distress  of  the  Hesper  was  the  salvors'  oppor- 
tunity, and  the  amount  of  salvage,  on  this 
point,  determines  the  whole  case." 

The  principle  upon  which  the  circuit  court 
proceeded,  as  stated  in  its  opinion,  was  that, 
although  storms  might  have  come  which  would 
have  destroyed  the  Uesper,  the  services  actual- 
ly rendered  to  her  by  the  tug  and  the  lighter 
were  ordinary  services,  and  that  if  storms  had 
come,  the  tug  and  the  lighter  might  easily  have 
sought  safety. 

We  recently  had  occasion  to  fullv  consider 
the  question  of  salvage  i  j  the  case  of  TTie  Con- 
nemara,  108  U.  S.  852  [27:  751],  where  it  was 
contended  thai  the  facts  found  by  the  circuit 
court  did  not  constitute  salvage  service,  and 
that,  if  a  salvage  service,  it  was  salvage  of  the 
lowest  grade,  and  the  amount  allowed  was  ex- 
orbitant Holding  the  services  to  have  been 
salvage  services,  this  court,  speaking  by  Mr. 
Justice  Gray,  said,  859  [7531:  "The  amount 
of  salva^  to  be  awarded,  although  stated  by 
the  circuit  court  in  the  form  of  a  conclusion  of 

1 2661  ^^*  ^  largely  a  matter  of  fact  and  discretion, 
which  cannot  be  reduced  to  precise  rules,  but 
depends  upon  a  consideration  of  all  the  cir- 
cumstances of  each  case."  It  is  further  there 
said,  Uiat,  by  the  uniform  course  of  decision  in 
this  court,  durmg  the  period  in  which  it  had 
jurisdiction  to  reverse  decrees  in  admiralty 
upon  both  facts  and  law,  the  amount  decreed 
below  was  never  reduced  unless  for  some  viola- 
tion of  just  principles,  or  for  clear  and  pal* 
pable  mistake,  or  gross  over  allowance;  and 
that,  since  the  Act  of  Congress  of  February  16, 
1875,  chap.  77,  restricting  the  appellate  power 
of  this  court  within  narrower  bounds,  and  lim- 
iting its  authority  to  revise  any  decree  in  ad- 
miralty of  the  circuit  court  to  questions  of  law, 
this  court  may,  in  cases  of  salvage  as  in  other 
admiralty  cases,  "revise  the  decree  appealed 
from  for  matter  of  law,  but  for  matter  of  law 
only;  and  should  not  idter  the  decree  for  the 
reason  that  the  amount  awarded  appears  to  be 
too  large,  unless  the  excess  is  so  great  that, 
upon  *4ny  reasonable  view  of  the  facts  found, 
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the  award  cannot  be  Justified  bytfae  rules  of 
kiw  applicable  to  the  case."  Tne  decree  ap- 
pealed from  in  that  case  was  affirmed,  upon  tbs 
cround  that  this  court  could  not  say,  upon  the 
findings  of  facts,  that  the  amount  awarded 
was  so  excessive  as  to  violate  any  rule  of  law. 
The  same  principle  was  applied  in  I%e  Tor- 
nado,  109  XL  S.  110, 116  [27:874,  8761. 

These  views  are  equally  sound  in  the  case  of 
an  alleged  under  allowance.  We  cannot  say, 
from  the  facts  found  in  the  case  at  bar,  that 
the  circuit  court  did  not  properly  exercise  ita 
discretion  in  making  the  allowanoo  it  did,  even 
though  that  amount  was  less  than  the  amount 
allowed  by  the  district  court 

The  claimants  not  having  appealed  to  the 
circuit  court,  it  is  suggested  that  they  are  lia- 
ble for  at  least  the  amount  awarded  byXhe  dis- 
trict court,  and  that  the  dicuit  court  could  not 
reduce  that  amount,  but  had  Jurisdiction,  on 
the  actual  appeal,  only  to  increase  it  It  is  well 
settled,  however,  that  an  appeal  in  admiralty 
from  the  district  court  to  the  circuit  court  va- 
cates altogether  the  decree  of  the  district  court, 
and  that  the  case  is  tried  de  novo  in  the  circuit 
court  Teatonv.  U.  8.  9  U.S.  5  Cranch,  281  [8: 
1011;  Anon.  1  QalL  22;  The  Boarer,  1  Blatcht 
1;  1%$  Saratoffa  v.  J^SSBaleeof  CatUm,  1  Woods,  rf  en 
75;  The  LucOU,  86  U.  S.  19  WalL  78  [22:  64];  ' 
The  Ohariee  Morgan,  115  U.  S.  69,  76  [29: 316, 
818J.  We  do  not  thhik  that  the  fact  that  the 
claimants  did  not  appeal  from  the  decree  of 
the  district  court  alters  the  rule.  When  the 
libelants  appealed,  they  did  so  in  view  of  the 
rule,  and  took  the  risk  of  the  result  of  a  trial 
of  the  case  de  novo.  The  whole  case  was 
opened  by  their  appeal,  as  much  as  it  woul(i 
have  been  if  both  parties  had  appealed,  or  if 
the  appeal  had  been  taken  only  ey  the  claim- 
ants. 

IVie  decree  of  the  Circuit  Court  is  c^rmed, 
with  costs,  and  with/out  interest  to  Uielibdantson 
that  decree. 
True  copy.   Test: 

James  H.  MoKenney,  Clerk,  Sup.  Oouri,  U.  & 


TRAVELERS'  INSURANCE  COMPANY 
OF  HARTFORD.  CONNECTICUT.  Pff. 
in  3rr., 

«. 
CATHERINE  L.  EDWARD& 

(See  8.  C  Baporter^s  ed.  tfMML) 

Hfe  insuranee^-oral  notice  to  leeai  of/ent,  oj 
death  of  insuf^ed— proof s  of  death— acts  of 
eompanff— waiter  of  striet  performanee  of  re- 
q^temMU  of  eentraet. 

In  an  action  on  a  policy  of  life  tnanninofs  Ifb 
held:  that  the  whole  ooune  of  deaUnir  by  the  defend. 


ant  Company  shows  that  it  reooffniaed  a  local  acent 
J  its  agent  in  receiving  oral  notice  and  proora  of 
the  dcMh  of  the  insured,  and  so  acted  upon  his  in- 


formation as  to  waive  a  strict  performance  of  the 
contract,  which  required  written  notice  of  death 
and  proofs  thereof  within  a  certain  time,  the  proof ■ 
having  heen  retained  by  the  local  agent  beyond  tb« 
required  time. 

[No.  M6.] 
Argued  May  6,  9, 1S87.  Decided  May  ^,  1887. 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  New 
York.  Opinion  below,  22  Blatchf .  226.  Afinned. 
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The  history  and  facto  of  the  case  appear  in 
the  opinion  of  the  court. 

Mr.  Solomon  Uneolii*  for  plaintiil  in 
error:  .  ^     , 

The  eridence  fails  to  show  that  the  defend- 
ant in  error  complied  with  the  conditions  of  the 
policy  in  respect  to  notice. 

The  authority  of  Phillips  to  receive  notices 
in  behalf  of  the  Company  most  be  proved  affirm- 
atlvely,  and  there  is  no  evidence  that  it  existed. 
Phillips'  duties,  as  testified  to  by  himself  and 
by  his  superior,  do  not  confer  or  imply  it  They 
are  strictly  defined  and  limited,  and  do  not  hi- 
dude  the  authority  claimed. 

His  own  declarations,  as  such,  aie  not  com- 
petent to  prove  it;  and  there  is  no  evidence  that 
any  declarations  or  acts  of  his  in  excess  of  his 
authority,  as  strictly  defined  by  himself  and  by 
the  Company,  were  ever  ratmed  by  the  Com- 
pany, or  even  brought  to  ito  knowledge.  The 
mdorsement  placed  upon  the  proofs  of  death 
at  Hartford  is  purely  clerical,  and  even  if  as^ 
sumed  to  be  placed  there  by  direction  of  the 
€ompany,it  has  no  legal  significance.  Itwas  not 
communicated  to  the  assiued,  and  was  a  mere 
private  memorandimi.  Nothing  can  be  inferred 
from  it  prejudicial  to  the  Company;  nor  can 
the  required  authority  be  inferred  from  the 
general  scope  of  employment  of  Mr.  Phillips. 

There  is  no  evidence  of  waiver  of  the  con- 
ations by  the  Company.  They  could  not  be 
waived  for  the  Company  by  Mr.  Phillips.  He 
was  expressly  limited  m  this  respect  by  the 
premium  receipt  and  by  the  policy,  ana  this 
limitation  was  Uius  brought  to  Uie  notice  of  the 
assured. 

Massachusetta  was  the  locui  corUracUu,  and 
the  law  of  Massachusetto  should  govern  the 
construction  of  the  contract  if  different  prind- 

£les  prevailed  in  different  jurisdictions;  but  the 
tw  herein  applicable,  as  administered  by  this 
court  and  by  the  courts  of  Massachusetts  and 
New  York,  is  the  same,  and,  it  ia  submitted, 
supports  the  position  of  the  pUdntifiT  in  error. 

Lohnei  v.  Ins.  Co.  121  Mass.  489;  Shavmvt  v. 
In;  Go.  13  Gray,  640;  Harriwn  v.  iiM.  Oo.  9 
Allen,  281;  Markey  v.  Itu.  Oo.  108  Mass.  98; 
ii?«.  Go.  V.  Wolff,  95  U.  8.  326  ffi4:887);  K  T. 
L.  Ins.  Co.  V.  meicher,  117  U.  S.  619  (29:984); 
Busk  V.  Ins.  Co.  68  N.  Y.  581;  Van  Allen  v. 
Im.  Co,  64 N.  Y.  469;  Wdlshyr. Ins.  Oo.  78  N.Y. 
6;  Martin  Y.Ins.  Oo.  85  N.  Y.  278;  Cole  v.  Ins. 
Co.  99  N.  Y.  86. 

Messrs.  William  N.  Conwell  and 
Willia.m  F.  Coffswoll»  for  aefendant  in 
error: 

The  conversation  between  Bartholomew  and 
Phillips,  the  agent  of  the  Company,  was  admis- 
dble.  His  answer,  within  the  apparent  scope 
of  Mb  authority,  bound  the  Company. 

Goodwin  V.  Mass.  Mut.  L.  Ins.  Co.  78  N.  Y. 
480;  Ins.  Co.  v.  Wilkinson,  80  U.  8.  18  Wall 
SS2  (20:617). 

The  defense  that  proofs  of  death  were  not 
served  within  seven  months,  as  required  by  the 
policy,  cannot  be  maintained  successfully. 

Senrioe  upon  the  agent  of  the  Company  was 
a  compliance  with  conditions  of  the  policy  re- 
quiring proofs  of  the  death  to  be  "furnished 
to  the  Company,''  entirely  irrespective  of  the 
peculiar  facts  of  this  case. 

KendaU  v.  Holland  Purchase  Ins.  Co.  2 
Thomp.  &  C.  876,  affirmed  in  58  N.  Y.  682. 

t22  r.  s. 


By  leaving  the  proofii  with  the  agent  the 
plaintiff  complied  HteraUy  with  his  directions, 
and  the  Company  is  estopped  from  saying  that 
the  agenf  s  instructions  were  unauthorized. 
They  were  within  the  apparent  scope  of  his 
authority  as  asent,  and  the  plaintiff  relied  upon 
them;  and  if  me  agent  was  remiss  in  his  duties 
to  the  Company  in  not  sendine  the  proofs  until 
after  the  tune  stipulated  in  the  poucy  had  ex- 
pired, the  defendant  should  suffer  by  its  negli- 
gence, and  not  the  plaintiff. 

Ooodvdn  v.  Mass.  Mut.  L.  Ins.  Co.  78  N.  Y. 
480;  Ins.  Co.  v.  Wilkifison,  supra. 

The  defendant,  having  made  no  objection 
that  the  proofs  were  not  delivored  within  the 
time  required,  has  waived  the  right  to  interpose 
any  such  defense  to  the  plaintiff's  claim. 

Goodwin  v.  Ins.  Oo.  supra. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  is  a  writof  error  to  the  Circuit  Court  of 
the  United  States  for  the  Northern  District  of 
New  York. 

The  defendant  in  error,Catherlne  L.  Edwards, 
obtained  a  Judgment  in  the  circuit  court  for  rj^Koi 
the  sum  of  $6,887.60  against  the  Travelers  In-  i*****-* 
surance  Com]jany  of  Hartford,  Connecticut,  on 
a  policy  of  insurance  upon  the  life  of  her 
brother,  Frank  Edwards.  The  suit  was  origin- 
ally instituted  in  the  Supreme  Court  for  Ontario 
Coimtv,  New  York,  from  whence  it  was  re- 
moved by  the  plaintiff  in  error  into  the  Circuit 
Court  of  the  United  States  for  that  district. 

The  record  of  a  long  trial  before  a  jury  ia 
presented  to  us  in  a  stenographic  report  of  the 
proceedings  there,  which  has  been  adopted  by 
the  piuties  and  by  the  judge  trying  the  case,  as  a 
bill  of  exceptions.  It  is  obvious  from  this  paper 
that  the  mam  controversv  before  the  Jury  was 
upon  a  question  of  suicide  set  up  by  the  defend- 
ant Company;  but  the  brief  of  the  plaintiff  in 
error  audits  assignment  of  errors  eliminates 
all  this  and.  relies  upon  the  defense  stated  by 
the  brief  in  the  following  language: 

"  Trial  was  had  before  a  Jury,  and  a  verdict 
was  rendered  for  the  plaintiff;  and  the  questions 
now  arising  are  whether  the  plaintiff  below 
complied  with  those  conditions  of  the  policy 
which  required  written  notice  to  the  Company 
of  the  death  of  the  deceased,  and  proofs  of  the 
same  within  seven  months  thereafter;  whether 
the  action  was  prematurely  brought  by  reason 
of  the  plaintiff's  failure  to  comply  with  such 
conditions  of  the  policy  before  bringing  suit; 
and  whether  certain  detoils  of  evidence  bearing 
upon  the  foregoing  questions  were  properly  ad- 
mitted against  the  objection  of  the  Company." 

The  assignments  of  error  correspond  with  Uda 
statement,  and  are  given  verbatim  as  follows: 

"  The  circuit  court  erred: 

"  1.  In  that  it  admitted  testimony  relating 
to  the  acts  and  statements  of  Mr.  E.  M.  Phillips, 
the  local  agent  of  the  Insurance  Company  at 
Southbridge,  Mass.,  with  reference  to  the  notice 
of  death  to  be  given  by  the  defendant  in  error 
to  the  Insurance  Company,and  the  delivery  and 
reception  of  the  proons  of  death,  as  binding  the 
Company  and  effecting  the  rights  and  duties  of 
tile  parties  to  the  contract  of  insurance,  it  not 
app^kriuff  that  Phillips  had  authority  to  repre- 
sent or  bind  the  Company  in  this  regard. 
(Record,  pp.  22,  28, 28, 29, 68, 77.) 
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"  9.  In  that  tbe  oonrt  'charged  the  Jury  aa 
follows:  '  n  upon  this  evidence  you  find  that 
upon  the  third  of  July,  or  during  the  seven 
months  limited  hy  the  contract,  the  proofs  of 
death  which  have  been  refened  to  were  served 
upon  Mr.  Phillips,  who  was  held  out  by  this 
Company  to  be  its  agent,  under  the  circum- 
stances detailed  in  this  case—that  is,  if  you  bo- 
lieve  that  he  stated  to  the  representatives  of  this 
assured  Uiat  the  proofs  were  to  be  left  with  him, 
and  served  upon  him  and  not  upon  the  Com- 
pany—then, I  say,  f  ot  the  purposes  of  this  case, 
that  that  was  sumdent  service  upon  the  Com- 
pany, within  the  proT:iic{ons  of  the  contract' 
(Charge,  p.  79.) 

"8.  In  that  It  refused  to  rule  that  the  defend- 
ant in  error  had  not  furnished  evidence  of  the 
notice  of  death  required  by  the  policy,  inas- 
much as  there  was  no  evidence  that  any  notice 
in  writing  was  given  to  the  Company  after  the 
death  of  Edwards,  or  that  proofs  of  death  were 
furnished  to  or  served  upon  the  Company,  and 
within  seven  months  of  his  death,  as  required 
bylhepoUcy.    (Pp.  29, 77,  7a) 

<*  4.  in  that  the  court  declined  to  charge  the 
Jury  as  follows:  '  That,  under  the  undisputed 
evidence  in  this  case,  the  Jury  must  find  a  ver- 
dict for  the  defendant  under  the  facts  alleged 
in  the  second  separate  answer '  (p.  82;  second 
separate  answer  p.  S.) 

"  6.  In  that  it  refused  to  rule  that  the  suit 
was  prematurely  broucht,  because  the  plaintiff 
below  had  not  at  the  wne  furnished  due  notice 
and  proofs  of  death,  as  required  by  the  policy, 
and  ninety  days  thereafter  had  d«4  elapsed. 
(P.  78.r 

The  language  of  the  policy  upon  this  point  is 
as  follows: 

"That  in  the  event  of  the  death  of  the  per- 
son insured,  then  the  par^  assured,  or  his  or 
her  legal  representatives,  aball  give  immediate 
notice  in  writing  to  the  Company  at  Hartford, 
Conn.,  stating  the  thne,  place  and  cause  of 
death,  and  shall  within  seven  months  thereafter, 
by  direct  and  reliable  evidence,  furnish  the 
dompany  with  proofs  of  the  same,  giving  full 
particuun»  witoout  fraud  or  concealment  of 
anykind." 

The  answer  of  the  defendant  alleges  that  the 
plaintiff  did  not  |^ve  to  the  defendant,  at  Hart- 
ford, or  elsewhere,  immediate  notice  In  writing 
of  the  death  of  the  said  insured;  and  that  de- 
fendant did  not  receive  from  said  plaintiff  no- 
tice of  the  death  of  the  said  Frank  Edwards 
unta  the  10th  day  of  February,  1883,  his  death 
occurring  on  June  19, 1882;  and  that  the  plaint- 
iff did  not,  within  seven  months  after  the  last 
mentioned  date,  give  notice  in  writing  to  the 
defendant,  at  Hartford,  or  elsewhere,  nor  in 
the  manner  and  form  as  required  bv  the  policy, 
and  has  not  delivered  to  or  furnished  the  defend- 
ant with  proofs  of  the  death  of  said  Frank  Ed- 
wards, with  full  particulars;  but,  on  the  con- 
trary, failed  and  neglected  so  to  do. 

Tlie  evidence  on  this  subject  s)iows  substan- 
tially that  Phillips  was  the  agent  at  South- 
bridge,  Massachusetts,  of  the  defendant  Corpo- 
ration; that  the  application  on  which  the  pol- 
icy issued  was  f  orwanlcd  by  Phillips  to  Hart- 
ford, the  policy  returned  to  him,  and  by  him 
delivered  to  Edwards;  that  the  receipt  for  the 
pr^um,  signed  by  Rodney  Dennis,  gccretarr 
of  the  Company,  decdarea  in  the  body  of  ft 
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that  the  policy  would  not  be  valid  until  th^ 
above  stated  premium  has  been  received  durinr 
the  lifetime  of  said  Frank  Edwards,  and  th& 
receipt  countersigned  by  E.  M,  Phillips,  agent 
of  this  Company  at  Southbridge,  Mass."  On 
the  margin  of  the  receipt  was  the  statement 
that  '^The  agent  who  receives  the  within  pre- 
mium should  countersign  this  receipt,  and  in- 
variably state  over  his  signature  the  date  at 
which  the  payment  is  made  to  hiuL"  Acro» 
its  fsce  was  written:  "The  within  premium 
received  and  this  receipt  countersigned  by  me 
this  24th  day  of  May,  1882.  £.  M.  PfadQlips, 
agent  at  Southbridge,  Mass."  It  was  further 
indorsed:  "All  policies  and  agreements  made 
by  this  Company  are  signed  by  its  president  or 
secretary.  No  other  person  can  alter  or  waive 
any  of  the  conditions  of  the  policies  ^r  issue 
permits  of  any  kind,  or  make  agreements  bind- 
ing upon  said  Company.  Rodney  Doinis,  Sec- 
retary.'* 

The  evidence  further  shows  that  on  the  day 
after  the  death  of  Edwards,  a  gentleman  named 
Bartholomew,  who  was  a  friend,  and  probably 
the  attorney,  of  the  family,  met  Mr.  Phillips 
in  the  street;  that  Phillips  said  to  him  hi  r^ard 
to  Edwards, whose  death  was  then  Just  known, 
that  he  was  insured  in  the  Travelers'  Life  In- 
surance Company,  and  that  he  (Phillips)  was 
going  to  Hartford.  The  witness,  Bartholomew, 
testifies:  "I  asked  him  if  that  was  so.  I  didn't 
at  that  time  know  that  he  had  a  policy  in 
that  Company.  He  said  he  was  going  to  Hart- 
ford, and  would  give  to  the  Company  the  no- 
tice of  his  death,  and  would  procure  the  blanks 
for  the  proofs  of  loss.  I  asked  him  if  it  would 
do  as  well  for  him  to  give  the  notice  to  the 
Company  in  Uiat  way  as  for  any  pai^  inter- 
ested. He  said  it  would,  and  I  think  that  was 
all  that  was  said  then;  saw  Mr.  PliiUips  some 
days  after  that;  met  him  somewhere  in  the 
street— can't  teU  where— and  he  told  me  he  had 
been  to  Hartford  and  had  procured  the  blanln. 
and  that  if  I  would  oome  to  Us  ofiSce  he  would 
deliver  them  to  me." 

The  other  evidence  in  the  case,  including 
that  of  Mr.  Dennis,  the  secretary  of  the  Com- 
pany, leaves  no  doubt  of  the  fact  that  Mr.  Ftul- 
ups  informed  him  of  the  death  of  Edwards, 
and  of  all  that  was  known  about  it  at  that  time, 
though  very  little  was  known  in  Southbridge, 
as  he  died  m  Boston.  Mr.  Dennis  gave  Phil- 
lips the  blanks  for  the  regular  proofi  of  death, 
which  the  Company  always  required,  which 
blanks  containea  instructions  as  to  how  these 
proofs  should  be  made  out,  and  what  shouM 
be  contained  in  the  affidavits  directed  by  the 
Company  to  be  made. 

Mr.  Phillips  delivered  these  papere  to  Bar- 
tholomew within  a  day  or  two  after  his.  visit  to 
Hartford,  and  said  to  him:  "When  you  get 
them  completed  I  want  you  to  return  them  to 
me."  This  Bartholomew  swears  to  positively; 
and  Phillips,  while  he  does  not  recall  the  di- 
rection to  return  them  to  him,  says  that  he  is 
not  willingto  swear  to  the  contrary. 

These  affidavits  were  made  out  and  delivered 
to  Phillips  on  the  third  day  of  July.  Through 
some  neglect  on  his  part  they  remained  m 
his  office  beyond  the  period  of  seven  montlis 
which  the  policy  fixed  asthe  time  within  whicJi 
they  should  have  been  delivered  at  the  Hart- 
ford office.   His  attention  having  been  brought 
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with  them  and  etated  that  tliey  were  not  safD 
dent  in  regard  to  the  particalarB  of  the  death 
of  Edwaida.  They  were  afterwaida  retomed 
toPhlUipa,  who  forwarded  them  to  the  Ckim- 
pany  abont  the  7th  day  of  February,  1888, 
which  the  Company  now  insists  was  too  Uite. 

The  whole  of  the  testimony  upon  this  narrow 
kSSi  issue  tarns  upon  the  question  whether  the  ab- 
sence of  a  written  notice  of  the  death  of  the 
insured,  when  the  Oompany  had  full  notice  of 
it  through  nflllps,  their  axent,  and  whether 
the  deliTeiy  of  the  proofs  of  death  to  the  Oom- 
pany after  the  expiration  of  the  seven  months, 
although  they  had  been  delivered  to  the  agent 
Phillips  within  the  time  required,  shall  defeat 
areooveiT. 

Thp  opinion  of  the  Jodi^e  who  tried  the  case» 
on  a  motion  for  a  new  trfid,  states  the  facts  as 
he  nnderstood  them,  and,  as  we  think,  with 
aceunu^,  together  with  hiB  view  of  the  law  of 
the  snbjcNBt,  so  well  that  we  transcribe  it  here: 

"  The  facts  are  as  follows:  The  insured  died 
June  19,  1882.  A  day  or  two  afterwards  E. 
M.  Phillips,  who  is  described  in  the  receipt  re- 
ferred to  as  'agent  of  this  Company  at  South- 
bridge,  Mass.'  met  one  of  the  family  of  the  de- 
ceased on  the  street,  informed  him  that  he  was 
going  to  Hartford  and  would  give  the  Com- 
pany the  requisite  notice,  and  would  procure 
the  necessary  blanks  for  the  proofs  ox  death. 
He  did  go  to  Hartford  on  or  about  the  21st  of 
June,  saw  the  secretanr  of  the  Company,  gave 
him  notice  of  the  death,  stating  all  me  particu- 
lars which  he  then  knew,  and  obtained  the, 
blank  proofs.  On  his  return  he  handed  the 
blanks  to  one  of  the  plaintiff's  representatives, 
sayinff  at  the  time,  'When  you  get  them  com- 
pleted I  want  you  to  return  them  to  me.'  They 
were  filled  out  and  delivered  to  him  July  8, 
1882.  He  retained  them  for  several  months, 
and  then  returned  them  to  a  brother  of  the 

Slaintiff ,  sayinff  that  tbey  wereincomplete,  and 
emanded  additional  information.  On  the 
29th  of  January,  1888,  they  were  again  de- 
livered to  PLillips,  and  by  him  sent  to  the  Com- 
pany on  or  about  the  7th  of  February.  The 
Company,  in  acknowledging  their  receipt, 
made  no  objection  that  they  were  received  too 
late,  and  retained  them  in  its  possession.  They 
were  produced  on  the  trial  by  the  defendant's 

"It  must  be  held  that,  if  the  plaintiff  has  not 
followed  the  contract  literally  in  these  partic- 
ulars, it  was  because  she  was  misled  by  the 
course  of  the  defendant,  and  that  the  defend- 
ant is  not  now  in  a4)ositlon  to  take  advantage 
of  the  plaintiff's  omission,  having  waived  a 
strict  performance  of  the  contract."  See  Ei- 
wird$  V.  T^rafiden  L,  In$.  Co.  22  BUtchf .  226. 
163]  Without  deciding  whether  this  notice  to 
Phillips^  of  the  death  of  Edwards,  would  have 
been  a  suflacient  compliance  with  the  contract 
requiring  a  written  notice  of  the  death  to  be 
given  to  the  Company  at  Hartford,  if  it  had  been 
attempted  to  comply  with  the  condition  in  that 
manner,  and  without  deciding  whether,  if  the 
proofs  of  death  had  been  made  out  and  deliv- 
ered to  Phillips,  with  no  more  in  the  case  than 
that,  it  would  have  been  a  sufficient  comoHanee 
with  that  provision,  wo  are  of  opinion  that  the 
whole  course  of  dealing  by  the  Company  with 
ISS  u.  & 


PhiDips  and  with  thephilntift  below  establish 
the  proposition,  that  the  Company  recognized 
Phillips  as  its  agent  for  these  purposes,  and  so 
acted  upon  his  information  of  the  death  of  Ed- 
wards as  to  accept  that  as  sufficient  notice,  and 
to  constitute  him  their  agent  for  the  purpose  of 
receivinff  the  proofs  of  death.  Phillips  went 
to  the  office  of  the  Company  in  Hartford;  he 
there  gave  the  information  of  the  death  of  Ed- 
wards to  the  Company,  with  such  particnlan  as 
were  then  known  in  regard  to  the  incidents  of 
his  death.  The  acting  officer  of  the  Company, 
the  man  who  in  his  own  testimonv  describei 
himself  as  having  charge  of  claims  for  loMes  bjy 
death,  then  furnished  him  with  the  xequhdta 
blanks  for  the  further  proof  required  l^  rarmal 
affidavits  of  the  parties.  This  officer  knew  that 
Phillips  was  treated  1^  thehisnred  astfaeagent 
of  the  Company  for  ^ving  this  notioe,  he  ao- 
cepted  that  noaoe,  he  acted  upon  it,  and  he  en- 
trusted Phillips,  who  was  an  agent  of  the  Con^ 
pany  and  had  been  so  for  ten  years  or  more, 
with  the  forms  of  affidavits  necessary  to  show 
what  the  Company  required  to  be  proved  in 
order  to  JnstiiV  them  in  paying  the  mon^  upon 
the  policy.  Phillips  undertook  this  business, 
deliverea  these  blank  affidavits,  and  stated  to 
the  plaintiff's  agent  that  they  were  to  be  returned 
to  mm  when  completed.  They  were  so  re- 
turned to  him,  bu^  without  sending  them  to 
the  Company,  after  keeping  them  a  long  time 
in  his  possession,  he  again  gave  them  to  the 
plaintiff's  agent,  with  the  dedaration  that 
they  were  impOTfect,  and  suggested  further 
proofs. 

Soon  after  this  they  were  returned  to  him, 
thouah  it  is  not  stated  whether  any  further 
proora  were  made  out  or  not,  and  he  then  for- 
warded them  to  the  Company.  Heevldtfntly 
considered  himself  as  the  agent  of  the  Com- 
pany when  he  required  additional  proofs.  As 
confirmatory  of  this,  the  evidence  shows  that 
^e  Company  received  the  proofs  without  ob- 
lection;  ana  when  sometime  afterwards  a 
toother  of  the  plaintiff  made  an  inquiry  of  the 
Company  in  r^rd  to  them,  they  acknowl- 
edged that  they  had  received  them  on  the  10th 
day  of  February,  but  made  no  objection  that  it 
was  too  late.  Tliey  also  acknowledged  there- 
ceipt  of  "papers  in  the  case  of  Frank  Ed- 
wards," in  the  following  letter,  dated  Frsbruary 
9,1888: 
"E.  M.  PhiUips,  Esq.,  ag't,  Southbridge,  Mass. 

"Dear  Sir:  Your  letter  of  the  7th  inst.,  with 
^pers  in  the  case  of  Frank  Edwards,  at  hand* 
We  understand  a  chemical  analysis  of  his  stom- 
ach was  made.  We  should  like  a  full  report  of 
the  analysis  certified  to  by  the  chemist  who 
made  it 

"Tours  Truly,       Rodney  Dennis,  Sec'y.* 

In  this  there  was  no  hint  that  the  papers  were 
received  too  late,  or  that  no  sufficient  notice  had 
been  given,  but  simply  the  expression  of  a  de- 
sire for  further  information  with  remi^  to  the 
actual  facts  of  the  case,  which  would  have  been 
useless  if  the  Company  intended  to  rely  upon 
the  failure  to  give  this  notice  in  time. 

Afterwards,  on  March  10,  1888,  S.  K.  Ed- 
wards,  "for  Katy  L.  Edwards,"  the  plaintiff 
below,  wrote  to  the  Company  asking  for  the 
date  of  proof  of  death  of  Mr.  Frank  Edwards 
and  when  it  was  received  at  the  office.  To  this 
the  following  reply  was  made: 
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••The  Tnivelcrs  Insurance  Co., 
Claim  Department, 
•'Hartfoid,  Ct..  March  18,  1888. 
••S.  K.  Edwards,  Southbridge.  Mass. 

•'Dear  Sir:  In  reply  to  yours  of  10th  inst., 
would  say  that  we  received  a  letter  from  agent 
Phillips,  dated  February  7,  1888,  wherein  he 
writes:  'I  found  the  inclosed  upon  my  table  on 
my  return  home,  and  forward  the  same*  The 
inclosed  were  incomplete  proof  papers  relating 
to  the  death  of  Mr.  Frank  Edwards,  and  we 
acknowledged  the  receipt  of  same  Feb'y  9th, 
asking  for  a  full  report  of  the  analysis  of  Ed- 
wards' stomach,  the  report  to  be  certified  by  the 
chemist  who  made  the  analysis.  '  We  have  no 
further  intelligence  respectm^  the  matter. 
•'Yours  Truly,  Rodney  Dennis,  Sec'y." 
On  March  20.  8.  K.  Edwards,  on  behalf  of 
his  sister,  again  wrote  to  the  Company  making 
inquiry  if  February  9  was  the  first  time  they  had 
the  proofs  of  the  death  of  Frank  Edwards,  to 
which  the  following  reply  was  made: 

••March  21, 1888. 
'8.  K.  EdwardB,  1^.,  8outhbridge,  Mass. 

"Dear  8ir:  Your  letter  of  the  20th  inst.  is 
it  hand .  We  received  the  incomplete  proo£i  of 
death,  to  which  we  alluded  in  our  letter  of  18th 
inst.,  on  the  10th  of  February  for  the  first  and 
only  time.  We  have  only  received  them  once. 
"Yours  Truly,      Rodney  Dennis,  Scc'y." 

During  all  the  correspondence  which  passed 
upon  this  subject,  Mr.  Dennis,  the  officer  of  the 
Company,  nowhere  intimates  that  these  proofs 
came  too  late,  or  that  they  were  rejected  by  the 
Commny;  but  the  only  complaint  made  was 
that  he  had  not  receivea  the  chemical  analysis 
of  the  contents  of  the  stomach. 

Under  all  the  circumstances  of  this  case,  we 
are  of  opinion  that  the  Company  treated  Phil- 
lips as  their  agent  for  the  purpose  of  the  early 
[469]  notice  of  the  death  of  Edwards,  and  also  the  re- 
ceipt of  the  final  proofs  thereof,  and  that  it  is 
too  late  for  them  now  to  undertake  to  defeat 
this  action  upon  the  ground  tliat  he  was  not 
their  agent  for  any  of  the^  purposes. 

We  do  not  deem  it  necessary  to  go  into  a 
critical  examination  of  the  authorities  upon  the 
questions  so  often  raised  of  the  powers  of 
agents  of  this  class.  We  simply  hold  that 
whether,  upon  the  face  of  the  policy,  and  the 
receipt  with  its  indorsements,  taken  alone, 
Phillips  can  be  held  to  have  been  the  agent  of  the 
Company  to  whom  the  notices  in  que^on  could 
be  properly  delivered  or  not,  that  the  action  of 
the  Company  upon  Phillips'  communications 
to  its  secretary  at  Hartford  of  the  information 
of  the  death  of  Edwards,  and  its  delivery  to 
him  of  the  blank  affidavits  and  forms  which  it 
required  to  be  filled  up,  together  with  the  sub- 
sequent correspondence,  show  conclusively  that 
the  Company  considered  Phillips  as  its  agent 
throughout  the  transaction  with  regard  to  ftese 
notices,  and  it  is,  therefore,  bound  Inr  what  he 
did.  ^ 

Thejftdffmeni  of  the  OirouU  Oouriii  affirmed. 
Trueoopy.   Test; 

James H. MoKenney, Otark,  Bupw  Oourt»U.a 
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UNITED  STATES,  IV.  im  Bit.. 

V. 

CLEMENT  A.  AUFFMOBDT  r  ai^ 
(See  S.  a  Reporter's  ed.  U7-aOD 

Dutie^-^aOum  to  reawer  value  tf  ffoodt^^  eonr 
eiqned  to  dtf&ndants  £y  the  owneri— priority 
of  etatvtee  enacted  the  eame  dajt^-amendment 
^-elffect  and  effect  of, 

1.  Where  imported  goods  are  the  property  of  their 
manufacturer,  the  invoice  need  only  state  the  fair 
market  value  of  the  goods  at  the  place  of  manuf  act- 
ure,  and  it  need  not  state  **  the  actual  coet  thereof 
at  the  place  of  exportation.**  Therefore,  an  in  voice 
of  goods  which  belpng  to  their  manufacturer  is  nou 
nor  is  an  entry  of  snch  goods,  within  the  purview 
0^  section  2839,  so  as  to  make  the  petRon  entcrln*; 
them  with  design  to  evade  payment  of  duty  liable 
to  a  forfeiture  of  their  value. 

«.  The  provision  in  section  2864.  R.  S.,  for  the  for- 
feiture of  the  valae  of  such  goods  le  supersedod  by 
the  eniytment  of  section  12  of  the  Act  of  June  S^ 
1874,  which  provides  only  for  a  forfeiture  of  the 
merchandise,  and  not  for  the  forfeiture  of  its  vnluc; 
said  Act,  although  passed  on  the  same  day  as  the 
Revised  8tatu««s  being  a  subsequent  statute  there- 
to. 

8.  The  sole  object  of  the  amendment  to  section 
2664,  R.  8.,  made  by  the  Act  of  February  18,  187S, 
was  to  make  said  section  read  as  it  should  Dave  read 
In  the  printed  volume,  in  the  shape  in  which  it  was 
in  force  on  December  1, 1878.  The  Act  of  February 
18,1876,  was  in  no  respect  new  legislation,  nor  a 
new  law  enacted  to  take  effect  from  the  date  of  Ita 
passage,  in  such  wise  as  to  alter  any  enactment 
made  since  the  passage  of  the  Revised  Statutes. 

^3^0.  066.] 
Argued  Apnlife,  1887.    Decided  May  t7, 1S87. 

F\  ERROR  to  the  Circuit  Ckyurt  of  the  United 
States  for  the  Southern  District  of  New 
York.    Reported  below,  19  Fed.   Rep.  803. 


'he  case  fully  appean  in  the  opinion  of  the 
court. 

Mr.  O.  A.  Jeiiks«  BeUeUor-Oen.,  for  plaint- 
iff in  error. 

Mesere.  Cfhartee  M.  Da  OoUa  and  Tremain  d 
Tyler,  for  defendants  in  error. 

Mr.  Jtutice  Blaiehford  delivered  the  opiii>   r  ^ggi 
ion  of  the  court:  ^ 

This  is  an  a':tion  brought  by  the  United 
States,  in  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York, 
against  Clement  A.  Auffmordt,  John  F.  De- 
gener,  William  Degener,  and  Adolph  William 
von  Kessler,  composing  the  firm  of  C.  A.  Auff- 
mordt&  Co.,  to  recover  the  sum  of  $821,619.89^ 
with  interest 

The  complaint  alleges  violations  by  the  de> 
fendants  of  Statutes  of  the  United  Stotes  in  re- 
spect to  entries  of  imported  merchandise  made 
by  the  defendants  in  1879, 1880, 1881  and  1882. 
the  value  of  such  merchandise  being  the  above 
named  sum,  and  claims  that  by  reason  of  the 
acts  of  the  defendants  alleged  in  the  complaint 
the  defendants  have  forfeited  such  value  to  the 
United  States.  The  defendants  put  in  an  an- 
swer containing  a  general  denial,  and  the  case 
was  tried  in  the  district  court  before  a  jury. 

After  the  case  was  opened  to  the  Jury  on  the 
TVATt  of  the  United  States,  and  before  any  testi- 
.aony  was  offered,  the  defendants  moved,  upon 
such  opening,  that  the  court  direct  a  veraict 
for  the  defendants,  on  the  ground  that  there 
was  no  statute  of  the  United  States  wherebv 
the  value  ot  the  merchandise  oouki  be  reoovena 
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hy^  reason  of  the  acts  alleged  to  have  been  com- 
mitted by  the  defendants  as  consignees  of  the 
goods,  which  was  the  capaci^  in  which  they 
recdved  and  entered  the  goods,  the  goods  being 
the  property  of  the  manufacturers  of  them  in 
Switzerlana,  and  being  consi^ed  to  the  de- 
fendants for  sale  on  commission.  The  facts 
sought  to  be  proved  against  the  defendants 
were  that  they,  knowingly  and  with  intent  to 
defraud  the  revenue,  entered  the  goods  at  in- 
voice prices  lowQr  than  their  actual  market 
value  at  the  time  and  place  of  exportation. 
The  court  ruled  that  there  was  no  existing  stat- 
ute of  the  United  States  under  whidi  the  plaint- 
iff could  recover  upon  any  possible  proof,  and 
that  a  verdict  must  be  directed  for  the  defend- 
ants. 19  Fed.  Hep.  893.  The  plaintiff  except- 
ed to  this  ruling. 

The  two  sections  of  the  Revised  Statutes 
upon  which  the  United  States  base  their  right 
or  recovery  in  the  case  are  sections  2889  and 
2864.  Section  2839  was  originally  enacted  as 
part  of  section  66  of  the  Act  of  March  2, 1799, 
chap.  22,  i  Stat  at  L.  677,  and  reads  as  fol- 
lows: 

"  Sec  2839.  If  any  merchandise,  of  which 
entry  has  been  made  in  the  office  of  a  collector, 
is  not  invoiced  according  to  the  actual  cost 
thereof  at  the  place  of  exportation,  with  design 
to  evade  payment  of  duW,  all  such  merchandiK, 
or  the  value  thereof,  to  be  recovered  of  the  per- 
son making  entry,  shall  be  forfeited." 

Section  2864  was  originally  enacted  as  part 
of  section  1  of  the  Act  of  March  8, 1863,  chap. 
76,  12  Stat,  at  L.  788,  and  reads  as  follows: 
"  Sec.  2864.  If  any  owner,  consignee  or  agent 
of  any  merchandisie  shall  Imowingly  make,  or 
attempt  to  make,  an  entry  thereof  by  means  of 
anv  false  invoice,  or  false  certificate  of  a  con- 
sul, vice  consul,  or  commercial  agent,  or  of  any 
invoice  which  does  not  contain  a  true  statement 
of  all  the  particulars  herjeinbef ore  required,  or 
by  means  of  any  other  false  or  fraudulent  docu- 
ment or  iMper,  or  of  any  other  false  or  fraudu- 
lent'practice  or  appliance  whatsoever,  such  mer- 
chandise, or  the  value  thereof,  shall  be  for- 
feited." 

The  bill  of  exceptions  contains  the  following 
statement  as  to  the  proceedings  after  the  above 
ruling  of  the  court:  The  plaintiff  asked  leave 
to  prove,  successively,  that  items  contained  in 
the  invoices  mentioned  in  the  complaint  and 
bill  of  particulars  were  undervalued,  within 
the  meaning  of  the  last  clause  of  section  12  of 
the  Act  of  June  22, 1874,  which  reads  as  fol- 
lows: "Anything  contained  in  any  Act  which 
provides  for  the  forfeiture  or  confiscation  of  an 
entire  invoice  in  consequence  of  any  item  or 
items  contained  in  the  same  being  unaervalued, 
be,  and  the  same  is  hereby,  repealed;"  that  the 
defendants,  being  consignees  of  the  merchan- 
dise mentioned  in  the  complaint,  knowingly 
made  entries  thereof  by  means  of  false  invoices; 
that  the  defendants,  being  agents  of  the  mer- 
chandise mentioned  in  the  complaint,  knowing- 
ly made  entry  thereof  by  means  of  false  in- 
voices; that  the  defendants,  beinff  consignees 
of  the  merchandise  mentioned  m  the  com- 
plaint, knowinfflv  made  entry  thereof  by  means 
of  InvoiceB  whfcn  did  not  contain  a  true  state- 
ment of  the  particulars  required  in  that  part  of 
the  Act  of  March  IL  1868,  preceding  the  provi- 
sion of  the  Act  which  was  re-enacted  as  section 
IttU.  8. 


2864  of  the  Revised  Statutes;  that  the  defend- 
ants, being  agents  of  the  merchandise  men- 
tioned in  the  complaint,  knowingly  made  entry 
thereof  by  means  of  invoices  which  did  not 
contain  a  true  statement  of  the  particulars  re- 
quired in  that  part  of  the  Act  of  March  3, 1868,  r2041 
preceding  the  provision  of  the  Act  which  was  ^ 
re-enacted  as  section  2864  of  the  Revised  Stat- 
tutes;  that  the  defendants,  being  the  consignees 
of  the  merchandise  mentioned  in  the  complaint, 
knowingly  made  entry  thereof  by  means  of 
false  and  fraudulent  documents  and  papers; 
and  that  the  defendants,  being  the  agents  of 
the  merchandise  mentioned  in  the  complaint, 
knowingly  made  entry  thereof  by  means  of 
false  and  fraudulent  documents  and  papers. 
These  requests  being  successively  denied,  the 
plaintiff  excepted  to  each  refusal.  .  The  Jury, 
under  direction  of  the  court,  found  a  v^ict 
for  the  defendants,  to  which   direction  the 

Slaintiff  excepted.  After  a  Judgment  for  the 
ef  endants,  the  plaintiff  took  the  case  to  the  cir- 
cuit court  by  a  writ  of  error,  where  the  Judg- 
ment was  affirmed;  and  they  have  brought  the 
case  to  this  court  by  a  writof  error. 

The  main  contentions  on  the  part  of  the  de- 
fendants are  that  section  2889  relates  only  to 
purchased  goods,  and  not  to  consigned  goods, 
and  that  section  2864  is  superseded  by  section 
12  of  the  Act  of  June  22, 1874  chap.  891,  18 
Stat  at  L.  188.  These  contentions  were  sue- 
tained  by  the  district  court  in  its  opinion. 

Section  2889  provides  for  the  forfeiture  of 
merchandise,  or  the  value  thereof,  "  To  be  re- 
covered of  the  person  making  entry,"  where 
the  merchandise  is  "  not  invoiced  according  to 
the  actual  cost  thereof  at  the  place  of  exporta- 
tion, with  design  to  evade  payment  of  duty." 
This  section,  orighially  enacted  in  1799,  is  ap- 
plicable only  td  goods  which  are  required  to  be 
mvoiced  according  to  thehr  actual  cost  at  the 
place  of  exportation.  Affinuo  y.  U,  8.  2  Story. 
421,429,482.  By  section  2841  of  the  Revised 
Statutes,  orinnauy  section  4  of  the  Act  of 
March  1,  18S3,  chap.  21, 8  Stat,  at  L.  780, 782, 
forms  of  oaths  on  Uie  entry  of  goods  are  pre- 
scribed, one  for  the  *'  consignee,  importer,  or 
asent."  one  for  the  "  owner  in  cases  where  mer- 
chandise has  been  actuaUy  purchased,"  and  a 
third  for  the  "  manufacturer  or  owner  in  cases 
where  merchandise  has  not  been  actually  pur- 
chased." In  the  first  fonQ  of  oath,  the  oath  is 
that  the  invoice  "exhibits  the  actual  cost  (if 
purchased),  or  fair  market  value  (if  otherwise 
obtained),^'  at  the  time  and  place  of  procure- 
ment. In  the  second  form  of  oath,  the  oath  is 
that  the  oath  contains  "  a  Just  and  faithful  ac- 
count of  the  actual  cost  "  In  the  third  form  of  [205] 
oath,  the  oath  is  that  the  goods  were  not  actually 
bought  by  the  importer  or  consignee,  or  by  his 
agent,  in  the  ordinary  mode  of  bargain  and  sale, 
but  that  nevertheless  the  invoice  "  contains  a 

Just  and  faithful  valuation  of  the  same,  at  their 
air  market  value  "  at  the  place  of  procurement 
Section  2845,  originally  section  8  of  the  Act 
of  March  1,1828,  chap.  21, 8  Stat  at  L.  738,  pro- 
vides that  "No  merchandise  subject  to  ad  va- 
lorem  duty,  belongmg  to  a  person  not  residing 
at  the  time  in  the  United  States,  who  has  not 
acquired  the  same  in  the  ordinary  mode  of  bar- 
ffam  and  sale,  or  belongino^  to  the  manufacturer, 
m  whole  or  in  part,  of  the  same,  shall  be  ad- 
mitted to  entry,  unless  the  invoice  thereof  it 
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^trilled  lij  the  oftfli  of  the  owner  or  of  one  of 
the  ownera,  •  •  e  oertiMog  that  the  involee 
contoine  a  true  end  f  Altb^il  eccmmt  of  the  mer- 
^handJeeb  il  tti  lair  marlcet  Yalue,  at  the  time 
and  place  when  and  where  the  aame  was  rao- 
€urea  or  manufactured,  as  the  caw  may  beT* 

Section  2854,  originally  a  part  of  leclion  1  of 
the  Act  of  March  8, 1868,  chap.  78,  Id  Statat  L. 
787,  provides  as  foUows:  "  All  such  inyoices  " 
(that  is,  all  hivdces  of  merchandise  imported 
from  any  foreign  coontry),  "  shall,  at  or  oefore 
the  shipment  m  the  merchandise,  be  produced 
to  the  consul,  yioe  consul,  or  commercial 
agent  of  the  United  States  nearest  the  place  of 
shipment,  for  the  use  of  the  United  States,  and 
shall  have  indorsed  thereon,  when  so  produced, 
a  declaration  signed  by  the  purchaser,  manu- 
facturer, owner  or  agent,  setanx  forth  that  the 
invoice  is  in  all  respects  true;  that  it  contains, 
if  the  merchandiBe  mentioned  therein  is  subject 
to  ad  wUorem  duty,  and  was  obtained  by  pur- 
chase, a  true  and  full  statement  of  the  time 
when  and  the  place  where  the  same  was  pur- 
chased, and  the  actual  cost  thereof,  and  of  all 
charges  thereon;  and  that  no  discounts,  bounties 
or  drawbacks  are  contained  in  the  invoice  but 
such  as  have  actually  been  allowed  thereon; 
and  when  obtained  in  any  other  manner  than 
by  purchase,  the  actual  market  value  thereof 
at  the  time  and  place  when  and  where  the  same 
was  procured  or  manufactured;  and  if  subject 
to  specific  duty,  the  actual  quantity  thereof; 
and  that  no  duferent  invoice  of  the  merchan- 
diBe, mentioned  in  the  invoice  so  produced,  has 
been  or  will  be  furnished  to  any  one.  If  the 
merchandise  was  actually  purchased,  the  decla- 
ration shall  also  oonlain  a  statement  that  the 
currency  in  which  such  invoice  is  made  out  is 
the  currency  which  was  actually  paid  for  the 
merchandise  by  the  purchaser. 

It  is  quite  clear,  from  the  above  provirionsL 
that  where  imported  goods  are  the  property  of 
their  manufacturer,  Hxe  invoice  neea  only  state 
the  fair  market  value  of  the  goods  at  the  place 
of  manufacture,  and  it  need  Hot  state  "the  act- 
ual cost  thereof  at  the  place  of  exportation." 
Therefore,  an  invoice  oi  goods  which  belong 
to  their  manufacturer  is  not.  noris  an  entryof 
such  goods,  within  the  purview  of  section  2989, 
so  as  to  make  the  person  entering  them  with 
design  to  evade  payment  of  duty  liable  to  a 
forfeiture  of  their  value. 

The  most  serious  question  arises  in  respect  to 
section  2864,  which  is  alleced  to  have  been 
superseded  by  section  12  of  the  Act  of  June  22, 
1874.  The  two  statutes  are  here  placed  in  par- 
allel  columns: 


"If  any  owner,  oon- 
•iffnee,  or  agent  of  any 
merchandise  shaU  know- 
ingly make,  or  attempt 
to  make,  an  entry  there- 
of by  meooB  of  any  false 
Invoice,  or  false  certifi- 
cate of  a  consul,  Yioe 
consul,  or  commercial 
agent,  or  of  any  invoioe 
which  does  not  contain 
a  true  statement  of  all 
-the  particulars  herein- 
before required,  or  by 
means  of  any  other  false 
or  fraudulent  document 
or  paper,  or  of  any  other 
false  or  fraudulent  prac- 
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**  That  any  owner,  im- 
porter, oonognee,  agent, 
orother  person  whosbalL 
with  intent  to  defraud 
the  revenue,  make,  or  at- 
tempt to  make,  any  entry 
of  imported  merchan- 
dise, by  means  of  any 
fraudulent  or  false  in- 
voice, affidavit,  letter,  or 
paper,or  by  meansof  any 
false  statement,  written 
or  verbal,  or  who  shall 
be  guilty  of  any  wlUful 
act  or  omission  by  means 
whereof  the  United 
States  shaU  be  depriyed 
of  the  lawful  duties,  or 


•apDi 

sooh 

orttMvaluethereofshail  ohanSlse,  or  any  portion 
be  forfeited.**  thereof,  embraocSori^ 

f  eired  to  in  suoh  inTOica, 
aflldavtt,  letter,  paper, 
or  Btatemeiit,  or  affected 
by  such  act  or  omSmikm^ 
shalL  for  each  offense, 
be  fined  in  any  sum  not 
exceeding  five  thousand 
dollartnor  less  than  fifty 
dollars,  or  be  imprisoned 
fOr  any  time  not  exceed- 
ing two  years,  ox  both ; 
and.  In  addition  to  such 
fine,  such  merchandise 
shall  beforfeited;  whidi 
forfeiture  shall  only  ap- 
ply to  the  whole  of  the 
merchandise  in  the  case 
or  package  containing 
the  partionlar  article  or 
articles  of  merchandise 
to  whieh  sbM  fraud  or  al- 
leged fmnd  relates ;  and 
anytliing  oontaJned  la 
any  Act  which  prorides 
for  the  forfeiture  or  con- 
fiscation of  an  entire  In- 
voice ill  oonseqnence  of 
any  item  or  items  con- 
tamed  In  the  aame  being 
undervalued,  be,  and  the 
aame  ialiereby  repealed.** 

Assuming  thai  the  languago  of  section  2864, 
declaring  uiat  the  merchandise  or  its  value 
shall  be  forfeited,  would  authorise  a  suit  in 
pentmam^  without  a  seizure  of  the  merchan- 
dise, and  also  assuming  that  the  suit  for  a  for- 
feiture of  the  value  may  he  brought  against  the 
owner,  consignee  or  agent,  the  <}ue8tion  for 
determination  is  whether  the  provision  in  sec- 
tion 2864,  for  a  forfeiture  of  the  value.  Is  super- 
seded l^  the  enactment  of  section  12  of  the  Act 
of  June  22.  1874,  which  provides  only  for  a 
forfeiture  of  the  merchandise,  and  does  not  pro- 
vide for  any  forfeiture  of  its  value. 

Section  18  of  the  Act  of  June  22, 1874,  pro- 
vides that  any  merchandise  entered  by  any  per- 
son violating  section  12,  but  not  subject  to  for- 
feiture under  that  section,  may,  while  owned 
}yf  him  or  whfle  in  Ills  possession,  "  to  double 
the  amount  claimed,  be  taken  by  the  collector 
and  held  as  security  for  the  payment  of  any  fine 
or  fines  incurred  as  aforesaid/'  Section  14  pro> 
vides  that  the  omission,  without  intent  thereby 
to  defraud  the  revenue,  to  add,  on  entnr,  to  the 
invoice,  certain  specified  charges,  ahali  not  be 
a  cause  of  forfeiture  of  the  goods  "  or  of  the 
value  thereof."  Section  16  provides  that,  m 
suits  to  enforce  the  forfeiture  of  goods,  "  or  to 
recover  the  value  thereof,"  no  fine,  penalty,  or 
forfeiture  shall  be  impoeed  unless  the  Jury  shall 
find  that  the  alleged  acts  were  done  with  an 
actual  intention  to  defraud  the  United  States. 
Section  26  repeals  all  AcU  and  parte  of  Acts  in- 
consistent with  the  provlsioDS  of  that  Act. 
There  is  not  in  the  Act  any  other  repealing 
provision,  except  that  contained  in  the  con- 
cluding words  of  section  12,  above  quoted. 

The  Act  of  June  22, 1874,  was  passed  on  the 
same  day  with  the  Revised  Statutes,  section 
6005  of  which  declares  that  the  Revised  Stat- 
utes  embrace  the  general  and  permanent  Stat- 
utes of  the  United  States  which  were  in  force  oo 
the  first  day  of  December,  1878.  Section  6601 
declares  that  the  enactment  of  the  revision  is 
not  to  affect  or  repeal  any  Act  of  Oongresi 
passed  smce  the  first  day  of  December,  1878; 
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<hat  aD  Aeli  pasMd  sliice  that  date  axe  to  have 
foil  effect,  as  if  passed  after  the  eDactment  of 
the  levision;  and  that,  so  far  as  each  Acts  vary 
from  or  conflict  with  any  proTision  contained 
in  the  xerision,  th^  are  to  nave  effect  as  sub- 
sequent statutes,  and  as  repealing  aayportion 
of  the  revision  inconsistent  therewith.  The  Act 
of  June  22,  1874,  Is,  therefore,  a  subsequent 
statute  to  the  Revised  Statutes,  and  repeals  any 
portion  thereof  which  is  inconsistent  with  such 
subsequent  statute. 

On  a  full  review  of  the  above  recited  pro- 
visions of  the  Act  of  June  22, 1874.  and  of  its 
other  provisions,  it  is  apparent  that,  so  far,  at 
least»  as  the  acts  subject  to  the  penalties  de- 
nounced in  section  28o4  are  concerned,  they  are 
entirely  covcoed  by  the  provisions  of  section 
12  of  the  Act  of  June  22,  1874.  There  is  no 
act  denounced  by  section  23864  that  is  not  em- 
bniced,  both  as  to  penon  and  character  of  act, 

Sj  the  provisions  of  section  12.  The  latter  seo- 
on  adils,  as  a  punishment  for  the  offense,  fine 
l^vv  J  ^  imprisonment  or  both,  and  a  forfeiture  of  the 
merchandiBe,in  addition  to  the  fine.  It  leaves  out 
a  forfeiture  of  the  value  of  the  merchandise;  and 
forfeiture  of  such  value  is  inconsistent  with  the 
terms  of  section  12,  and  is  therefore  repealed  by 
it.  The  absolute  forfeiture  of  the  merchandise, 
provided  for  by  section  12,  is  inconsistent,  also, 
with  the  alternative  forfeiture  of  the  merchan- 
dise or  its  value,  provided  for  by  secdon  2864. 
The  provisions  of  the  two  statutes  cannot 
stand  together.  NorrU  v.  Oroeker,  64  U.  S.  18 
How.  4&.  488ri4:210.  2181:  U.  8.  r.Tftnan.  78 
U.  8.  II  Wall.  88,  92  [20:  163,  164]  Mur- 
4ock  V.  Memphis,  87  U.  S.  20  Wall.  690,  617 

[22:429,  437];  U.  8,  v.  Claflin,  97  U.  8. 
540,  562,  653  [24:  1082,  1086];  King  v.  Coi- 
nell,  106  U.  8.  306,  306  [27:  60];  Pana  v. 
Bofwler,  107  U.  8.  629,  638  [27:  424.  4281. 

i'lio  consklenitlons  covered  oy  the  foregmng 
views  are  so  well  discussed  and  enforced  m  the 
opinion  of  the  district  judge  in  this  case  that  it 
is  not  deemed  necessary  further  to  enlarge  upon 
them. 

Section  2864  of  the  Revised  Statutes,  when 
originally  enacted  on  the  22d  of  June,  1874,  did 
not  contain  the  words  **  or  the  value  thereof 
after  the  words  "such  merchandise."  By  the 
Act  of  Februuy  18, 1876,  chap.  80, 18  Stat,  at 
L.  819,  entitled  "An  Act  to  Correct  Errors  and 
to  Supply  Omissions  In  the  Revised  Statutes  of 
the  United  States,"  and  which  Act  states  "That, 
for  the  purpose  of  correcting  errors  and  suppJty- 
Ing  omiarions  in  the  Act  entitled  'An  Act  to 
Revise  and  Oonaolidate  the  Statutes  of  the  Unit- 
•ed  States  in  IVnce  on  the  First  Day  of  Decem- 
ber, Anno  Domini  One  Thousand  Bight  Him- 
•dred  and  Seventy-Three,'  so  as  tomake  the  same 
truly  express  such  laws,  the  following  amend- 
ments are  hereby  made  therein,"  it  is  provided 
40  follows:  "  Section  two  thousand  eight  hun- 
dred and  sixty-four  is  amended  by  inserting  in 
the  last  line,  after  the  word  '  merchandise,'  the 
words  '  or  the  value  thereof.'  "  Section  two  of 
the  Act  direcU  the  Secretary  of  State,  "  if  prac- 
ticable, to  cause  this  Act  to  be  printed  and 
bound  in  the  volume  of  the  Revised  Statutes 
of  the  United  States." 

It  is  contended  for  the  United  States  that  this 
amendment  to  section  2864,  made  by  the  Act 
of  February  18,  1876,  can  be  reasonably  ac- 
counted for  only  upon  the  theory  that,  at  the 
\n  U.  &  U.  S..  Book  80. 


date  it  was  made,  wbich  was  after  the  passage 
of  the  Act  of  June  22, 1874,  chap.  881.  Con- 
gress renurded  section  2864^  as  thus  amended, 
as  a  valid  existing  law,  particularly  hi  respect 
to  the  amendment,  and  intended  to  declare  that 
the  value  of  the  merchandise  should  be  for- 
feited under  section  2864,  notwithstanding  (he 
passage  of  the  Act  of  June  22, 1874,  chap.  891. 
But  we  are  of  opinion  that  the  amendknent 
made  ly  the  Act  of  February  18, 1876,  did  not 
have  the  effect  contended  for.  Its  sole  object 
was  to  correct  errors  and  supply  omissions  in 
the  text  of  the  Revised  Statutes,  as  its  title  in- 
dicates, so  as  to  make  the  same  truly  express 
the  statutes  in  force  on  the  first  of  December, 
1878,  and  it  made  qMdal  reference  to  the 
printed  volume  of  the  Revised  Statutes.  It  was 
in  no  respect  new  legislation,  nor  a  new  hiw 
enacted  to  take  effect  from  the  date  of  its  pas- 
sage, in  such  wise  as  to  alter  any  enactment 
made  since  the  passage  of  the  Revised  Stat- 
utes. The  intention  was  to  make  section  2864 
read  as  it  ought  to  have  read  in  the  jvinted 
volume,  in  the  shape  in  which  it  was  in  force 
on  the  first  day  of  December,  1878,  as  a  put 
of  section  1  of  the  Act  of  Iklarch^,  1863,  chap. 
76, 12  Stat  at  L.  788.  It  left  the  the  Act  of 
June  22, 1874,  chap.  891,  to  have  ito  full  effect 
in  respect  to  section  2864,  in  like  manner  as  if 
the  words  "  or  the  value  thereof  "  had  been  con- 
tained in  that  section,  in  the  printed  volume  of 
the  Revised  Statutes.  There  wasalaw  in  force 
on  December  J ,  1878,  and  subsequently  thereto, 
down  to  June  22, 1874,  authoriaong  a  forfeiture 
of  the  value  of  merchandise  for  the  causes  stated 
in  section  2864,  and  the  fact  that  forfeitures  of 
such  value  might  have  been  incurred  during 
the  intervening  period  between  December  1, 
1878,  and  June  22, 1874,  was  a  sufficient  reason 
for  the  correction  made  in  section  2864. 

Th€  Judgment  qf  the  Oircuit  Court  i$  qf- 
fifffiedm 
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R.  WALTER  ^  COMPANY,  Judgment  Qred- 

itors  of  Laxb  A  Avsmr,  Pyk.  in  Brr., 
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lVa^<0S— <M)y  tf  aUaehment  wfiMmrhff  pnper 
iffleet  $ubeeq%ient  eonaent  erder  efeali  wh- 
mjuentjudgimUoredik>neannatol^  tofeff- 
utoHtif^  original  levy. 

Where,  after  the  levy  of  an  attachment,  upon  the 
oonsent  of  the  attaehment  ondtton.  the  debtors 
and  their  aartgnee»  tiie  attached  soods  have  been 
sold  l7  order  of  tiie  ooiirt,and  tfie  prooeeds  paid 
totheolerk  tobe  held  sabjeot  to  the  order  of  tbe 
ooort,  subsequent  Jndsrment  creditors  cannot  be 
heard  to  oldeot  to  the  manner  In  which  the  prop- 
erty was  originally  seHed  and  brought  Into  court 
and  madesn^lect  to  itsordeiBt . 
[No.  802.] 
8ubm(ttedMagll,lS87.  DeeUM  Mag rf.  1897. 
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The  history  and  fticts  of  the  case  appear  In 
the  opinion  of  the  court. 
Mr.  K.  R.  Walter*  for  plaintilEB  in  error. 
No  counsel  appeared  for  defendants  in  error. 

[321  ]       Mr,  Juitiee  HafUmi  delivered  the  ophdon  of 
the  court: 

September  29, 1888,  Bickham  ft  Moore,  cred- 
itors of  Lake  &  Austin,  sued  out  from  the  court 
below  an  attachment  against  the  prooertr  of 
said  debtors,  directed  to  the  Marshal  oi^the 
United  States  for  the  Northern  District  of  Mis- 
sissippi. The  writ  came  to  the  hands  of  that 
officer  for  execution.  The  attorney  of  the  plaint- 
i£fs  informed  him  that  '*  he  wanted  a  blank 
deputization  on  a  writ  of  attachment  to  send  to 
Grenada,"  which  was  the  place  of  the  residence 
of  the  debtors.  This  request  was  at  first  de- 
nied, but  finally  the  following  indorsement  was 
made  on  the  writ:  "  I  hereby  appoint 


•  my  special  deputy  to  execute  this  writ, 
the  plainuil  not  holdmg  me  for  the  acts  of  such 
deputy.  J.  L.  Morphis,  IT.  S.  Marshal"  The 
writ,  so  indorsed,  was  delivered  to  the  attorney 
of  the  attaching  creditors  and  he  proceeded  to 
Grenada  with  U. 

The  marshal  testifies  that  he  made  the  above 
indorsement  with  the  understanding  that  the 
blank  should  be  filled  up  with  the  name  of  a 
'*bonded  officer."  Application  being  made  to 
R  A.  Hall,  Sheriff  or  Grenada  County,  to  exe- 
cute the  writ,  that  officer  agreed  to  do  so.  His 
name  was  accordingly  inserted  in  the  blank 
left  in  the  indorsement  thereon.  He  subse- 
quently declined  to  act.  Thereupon,  the  attor- 
ney for  the  attaching  creditors  erased  the  name 
of  Hall  and  filled  the  blank  with  the  name  of 
Samuel  Ladd,  who  was  a  town  mardud.  The 
latter  executed  the  attachment  on  the  second  of 
October,  1888,  by  levying  apon  certain  prop- 
erty belonging  to  Lake,  and  to  Lake&  Austin. 
At  a  late  boor  of  the  same  day,  a  regular  dep- 
uty of  the  marshal  appeared  at  Grenada  and 
r 3221  ^^^  possession  of  the  personal  property,  which 
'■  '  had  been  previously  seized  by  Ladd  under  the 
writ  of  attachment.  The  writ  was  also  deliv- 
ered to  him  by  Ladd. 

On  the  19th  day  of  October,  1888,  the  follow- 
ing  order  of  sale  was  made  in  the  cause: 

"Upon  the  application  and  consent,  by  attor- 
neys, of  an  the  creditors  who  have  heretofore 
sued  out  attachments  in  this  court  against  Lake 
&  Austin,  defendants,  and  upon  consent  of  said 
defendants  and  A.  0.  Hebron,  claimant,  as  as- 
signee in  the  deed  of  assignment  executed  by 
said  Lake  A  Austin,  and  with  the  consent  of 
all  other  and  non-attachinc  creditors  of  said 
Lake  ft  Austin,  who  are  tlus  day  represented 
by  Messrs.  Sullivan  ft  Sullivan  and  Slack  ft 
Longstreet,  and  it  appearing  unto  the  court 
that  an  immediate  safe  of  the  effects  so  assigned 
and  attached  will  best  promote  and  subserve 
the  interests  of  all  and  each  and  eveiy  of  the 
creditora  of  said  Lake  ft  Austin;  Therrfare,  It 
is  ordered,  adjudged  and  decreed  by  the  court 
that  the  marshal  of  this  Judicial  district  shall 
sell  at  public  auction,  for  cash,  to  the  highest 
bidder,  in  one  bulk,  all  the  dry  goods,  grocer- 
ies, and  an  other  merchandise  sssigned  by  said 
Lake  ft  Austin  and  subsequently  attached  and 
seized  under  writs  issued  from  this  court  as 
aforesaid,  •  •  •  and  when  so  sold,  the  pro- 
ceeds of  such  sale  said  marshal  diaU  immedi* 
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ately  pay  to  the  clerk  of  tUsooort,  and  be  hdd 
subiect  to  the  orders  of  this  court  The  pfo- 
ceeas  of  such  sale  shaU  stand  in  aU  reroects  in 
Ueu  of  and  represent  the  goods  and  effects  as- 
signed and  attached,  and  be  liable  as  said  prop- 
erty and  effects  now  and  to  said  attachment 
liens  in  their  order,  and  not  further  or  other- 
wise; and  the  rights  of  the  parties  claiming  said 
mods  and  effects  to  replevy  the  same  or  to  re- 
auce  the  same  or  any  part  thereof  upon  claim 
made  and  the  execution  of  bond,  as  required  by 
law,  shaU  be  in  no  wise  prejudiced  or  affected 
by  said  sale;  nor  shall  the  consent  to  said  sale 
in  any  wise  operate  as  a  waiver  of  or  to  the 
pr^uaice  of  any  right,  benefit,  or  advantage 
now  held,  possessed  or  claimed  by  said  parties 
or  any  of  them,  but  all  and  singiuar  the  same 
shall  be  preserved,  this  being  simply  a  consent 
order,  and  intended  to  convert  the  property 
into  mon^  in  order  to  protect  tlie  same  from 
waste  ana  great  depredation,  and  to  let  the  1^23] 
money  represent  the  property  m  aU  respects  in 
the  UtiffaUon.  It  is  further  ordered  that  said 
marshid  do  keep  accounts  of  his  said  salesL 
showing  the  amount  of  proceeds  of  the  several 
assets  sold  in  the  several  bulks." 

A  sale  was  had  pursuant  to  that  order,  and 
the  sum  of  184,566— not  more  than  sufficient  to 
satisfy  the  daim  of  the  plaintiffs  and  their  costs 
—was  realized,  and  paid  over  to  the  clerk  of 
the  court.  The  return  of  sale  shows  that  so 
much  of  the  order  as  required  the  sale  of  the 
books  of  account  and  choses  in  action  was  re* 
sdnded,  and  the  notes  levied  on  were  delivered 
to  A.  0.  Hebron  "in  accordance  with  an  agree- 
ment between  counsel  for  plaintiff  anddeien<k 
ants.- 

On  theSOth  day  •  ^^^^rc^ssabt,  1884,  the  plaint- 
iffs  in  error,  creditors  of  Lake  ft  Austin,  pro- 
cured  a  Judgment  against  the  latter  for 
|6,800.d8,  and  obtained  thereon  a  writ  of  gar- 
nidiment  against,  the  marshal  and  derk  ofu|t 
court. 

On  the  second  of  January,  1884,  the  saaia 
Judgment  creditors  moved  the  court  to  dl^ 
diarge  the  levy  made  in  bdislf  of  Bidfham  ft 
Moore  upon  the  fonowing  grounds: 

"1.  Because  said  alleged  levy  was  not  made 
by  the  U.  S.  Marshal  or  any  of  his  deputies,  or 
by  anyone  duly  authorized  to  execute  said  writ 
01  attadiment 

"3.  Because  the  writ  of  attachment  in  tide 
cause  was  levied  and  executed  by  Sam.  Ladd, 
who  was  not  and  is  not  an  officer  of  this  court 
from  whidi  said  writ  emanated  and  was  return* 
able,  said  Ladd  not  being  dther  a  regular  dep- 
uty U.  8.  Marshal  or  a  roedal  depu^. 

"8.  Because  Mr.  H.  M.  Sullivan,  one  of  the 
attorneys  for  pUiintiffs  in  this  cause,  appointed 
said  Sam.  Lead  to  execute  the  said  writ  of  at 
tachment. 

*'4.  Because  J.  L.  Morphis,  the  XT.  8.  Marshal 
for  the  Northern  District  of  Mississippi,  appoint- 
ed R.  N.  Hall,  Sheriff  of  Qrenada  Oounty,his  d»» 
puty  to  execute  the  said  writ  of  attachment  in  this 
cause,  by  his  written  deputation  upon  the  ba^ 
of  and  on  the  said  writ  of  attachment,  which 
said  writ  was  sued  out  in  the  U.  8.  Court  for 
the  Northern  District  of  Missiarippi;  and  said 
writ  was  not  executed  by  said  Btau,  who  was 
so  appointed,  but  was  executed  by  nld  8am. 
Ladd  upon  the  appofaitment  of  Mr.  H.  M.  Sul- 
livan as  aforesaia,  without  any  tufSbtt  aaf' 
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ity  fxom  odd  U.  8.  Manli«l,  hj  striking  oat 
the  name  of  aaid  HaU,  upon  bit  own  motion, 
upon  said  Hall's  declining  to  act,  and  substi- 
tating  the  name  of  Sam.  Ladd  in  place  and 
itead  thereof  • 

'*5.  Becaose  said  levy  was  not  made  by  any 
lawful  oiBcer  whatever,  or  I7  anyone  duly  ap- 
pointed to  make  said  levy." 

The  motion  was  denied,  and  the  present  writ 
of  error  is  brought  to  reverse  that  judgment 

On  behalf  of  the  plaintiff  it  is  insSted:  t 
That  the  law  does  not  authorize  anyone  to  serve 
writs  directed  to  a  manhal,  except  that  o£Soer 
himself,  or  such  of  his  appointees  as  may  have 
duly  qnalifled  as  deputies,  by  taking  the  oath 
or  affirmation  prescribed  by  section  782  of  the 
Revised  Statutes  of  the  United  States;  and  that 
service  by  anyone  else  is  void.  3.  Assuming 
that  an  appointee  of  the  marshal,  who  was  not 
thus  qualified,  can  serve  process  directed  to  the 
marshal,  the  latter  has  no  right  to  delegate  to 
another  his  power  of  appointment;  and  he  can- 
not ratify  such  an  appointment,  nor  validate  a 
levy  made  in  his  name  by  one  not  lawfullv  ap- 
pointed. 8.  Assuming  that  the  marshal  has 
the  right  to  delegate  his  power  of  appointment, 
the  authority  conferred  by  him  on  the  attorney 
of  Bickham  ft  Moore  was  exhausted  after 
Hall's  appointment  and  agreement  to  serve. 

On  the  other  hand,  it  may  be  claimed  that,  if 
the  appointment  of  Ladd  to  execute  the  attach- 
ment was  illegal,  and  if  his  levy  was  Toid.  the 
subsequent  action  of  a  reffular  deputy  of  the 
marslttl  in  taking  possesmon  of  the  attached 
property,  and  holding  it  under  the  writ  deliv- 
erea  to  nim  by  Ladd,  made  the  levy  from  that 
time  so  far  valid  that  the  proper^  was  there- 
after to  be  deemed  in  the  lawful  custody  of  such 
diepaty,  under  the  writ  of  attachment. 

It  is  unnecessary  to  determine  any  of  these 
qutttions;  for  the  record  shows  that  on  the 
19th  of  October,  1878— before  the  plaintiffs  in 
error  obtained  their  Judgment  against  Lake  Sb 
Austin,  and,  therefore,  before  they  had  ac- 
quired any  special  interest  in  the  property— the 
court  below,  upon  the  application  and  with  the 
consent  of  all  the  creditors  who  had  thereto- 
loiB  sued  out  attachments,  and  with  the  con- 
sent, as  well  as  of  the  debtors  themselves  as  of 
Hebron,  the  assignee  in  the  deed  of  assignment 
executed  bv  the  debtors,  the  attached  effects 
were  sold  hy  order  of  the  court,  and  the  pro- 
ceeds paid»  pursuant  to  that  order,  to  the  clerk. 
Thus,  every  person,  who  was  in  a  poaitionp  in 
refeqsnce  to  tne  proper^,  to  object  to  the  man- 
ner in  which  the  writ  of  attachment  was  eze- 
cu«ed  consented  that  the  property  be  placed 
under  the  control  of  the  court,  the  proceeds  of 
the  sale  to  bo  applied  to  the  attachment  liens  in 
their  order. 

Under  these  circumstances,  creditors  who 
did  not  obtain  judgments  until  after  such  con- 
sent order  was  made,  cannot  be  heard  to  ob- 
ject to  the  manner  in  which  the  property  was 
oridnally  seized  and  brought  into  court,  and 
made  subject  to  its  orders.  The  attaching 
creditors,  the  debtors,  and  the  assignee  of  the 
debtors,  having  all  approved  what  was  done, 
subsequent  Judgment  creditors— the  consent 
order  of  sale  no^  .jAng  impeached  on  the  ground 
of  fraud— acqwared  no  such  rights  in  the  prop- 
erty as  entitled  them  to  question  the  disposition 
made  of  it  or  of  the  proceeds  of  sale* 

in  u.  & 
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WESTERN  UNION  TELEGRAPH  COM.    [347] 
PANY,  Flff.  in  Bit.. 
e. 
WILLIAM  PENDLETON,  Drfi.  in  Err. 

(See  8.  a  Beporter*8  ed.  847-^6S.) 

Oontiittaianal  law—int&rstate  eommerce-^n- 
tereauns  by  telegraph— transmistum  into,  and 
deliwry  in,  other  8t(Ue9— State  cannot  reg^ 
late— Indiana  Statute,  wid. 

1.  Intorooune  by  telearaph  betweea  the  States  is 
interstate  oommeroe. 

S.  A  State  has  no  authority  to  rsffulate  the  trans- 
miflslon  of  telegrapblo  meesacee  into  other  States 
and  their  delivery  therein. 

8.  The  Statute  of  Indiana,  wliioh  attempts  to  reff- 
ulate  the  mode  in  Which  messages  sent  by  tele> 
ffraphlc  companies  doing  businessin  said  State  shall 
be  dellTered  In  other  States,  is  void,  such  reg ulatioii 
being  an  interference  with  the  freedom  of  inter- 
state commerce. 

[No.  2«7.] 
Argued  April  rr,18S7.    Decided  May  27,1887. 

FJ  ERROR  to  the  Supreme  Court  of  tiie  State 
of  Indiana.    Enermd. 

Statement  of  tiie  case  by  Mr.  Juetiee  Fleldx  [34S] 
The  Statute  of  Indiana  declares  that  "Ereiy 
electric  telegraph  company,  with  a  line  of  wins 
wholly  or  partly  in  this  State,  and  engaged  in 
telegraphi^  for  the  public,  shall,  during  the 
usual  oflElce  hours,  receive  dispatches,  whether 
from  other  telegraphing  lines  or  from  individ- 
uals; and  on  paymeot  or  tender  of  the  usual 
charge,  according  to  the  regulations  of  such 
company,  shall  transmit  the  same  with  impar- 
tiality and  cood  faith,  and  in  the  order  of  time 
in  which  uey  are  received,  under  penalty,  in 
case  of  f  aHuie  to  transmit,  or  if  postponea  out 
of  such  order,  of  one  hundred  dollars,  to  be  re- 
oomed  by  the  person  whose  dispatch  is  neg* 
lected  or  postponed ;  HvMed,  houfooer.  That 
arrangements  maybe  made  with  the  publishers 
of  newroapers  for  the  transmission  of  intelli- 
genoe  ox  ffeoieral  and  public  interest  out  of  its 
Older,  ana  that  communications  for  and  from 
ofBican  of  Justice  shall  take  ureoedence  of  all 
otiien."  I^.4176,R.B.  Ind.1881.  And  tiiat 
"Such  companies  shall  deliver  all  dispatches,  by 
messenger,  to  the  persons  to  whom  the  same 
are  addrassed,  or  to  their  agents,  on  the  pay* 
ment  of  any  charges  due  for  the  same :  Pro- 
vidsd.  Such  persons  or  agents  reside  within  one 
mile  of  theteleffraphicstation,  or  within  the  d^ 
or  town  in  which  such  station  is."  Sec  4178, 
Id. 

The  present  action  is  brought  hy  William 
Pendleton,  the  plaintiff  below,  to  recover  of 
the  Western  Union  Telegraph  Company  the 
penalty  of  $100  prescribed  oy  the  above  statute, 
for  f dling  to  deliver  at  Ottumwa,  in  Iowa,  a 
message  received  by  it  in  Indiana  for  transmis- 
sion to  that  place.  The  comphtint,  as  finally 
amended,  alleges  that  the  defendant  below,  the 
Western  Union  Telegraph  Company,  is  a  cor- 
poration organized  and  subsisting  under  the 
laws  of  Indiana,  with  a  line  of  wires  from 
ShelbyviUe,  in  that  State,  to  Ottumwa»  in  Iowa; 
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that  on  the  14th  of  April,  1888,  at  thirty-flye 
r«4Qi  oiiiiutes  past  6  o'clock  In  the  afternoon,  at 
^  which  time  the  Company  was  engaged  in  tele- 

graphing for  the  pubuc,  the  plaintiff  deUvered 
to  its  agent  at  iU  office  in  Sbelbyyflle,  the  fol- 
lowing telegram  fo^  transmission  to  its  office 
in  Ottamwa,  viz. : 

"April  14th.  1S88. 
"To  Bosa  Pendleton;  c;re  James  Harker 

Kear  dty  graveyard,  Ottumwa,  Iowa. 
"Have  you  shipped  things?    If  not,  don't 
ship.    Answer  qul'ik. 

"Wm,  Pendleton  ;• 

That  upon  its  deK<eiT,  the  plaintiff  paid  the 
asent  sixty  cents,  being  the  amount  of  the 
charge  required  for  its  transmission  from  Shel- 
byvifie  to  Ottumwa;  that,  without  any  fault  or 
interference  on  his  part,  the  Company,  after 
transmitting  the  message  to  Ottumwa,  where  it 
was  received  at  half  past  seven  in  the  afternoon 
of  that  day,  failed  to  deliyer  it  either  to  Hoea 
Pendleton  or  to  James  Harker,  whereby  the 
plaintiff  sustained  damage,  and  the  defendant 
became  liable  for  $100,  under  the  Statute  of 
Indiana;  for  which  sum  plaintiff  demands  judg- 
ment 

To  this  Complaint  the  Company  answered, 
idmitting  the  receipt  of  the  telegram  as  alleged, 
and  setting  up  that  it  transmitted  the  message 
with  impartiality  and  good  faith,  in  the  order 
of  time  in  which  it  was  received,  and  without 
delay,  to  its  offlloe  in  Ottumwa,  Iowa,  where  it 
was  received,  as  alleged,  at  half  past  seven  of 
that  day:  that  James  Harker,  to  whose  caie 
the  message  was  directed,  lived  more  than  one 
mile  from  the  telegraph  station  at  Ottumwa: 
that,  in  accordance  with  the  usual  custom  of 
the  office,  the  message  was,  without  delay, 
placed  in  the  postofflce  of  that  town,  with 
proper  stamp  thereon,  and  duly  addressed;  and 
that  the  tel^ram  was  nceivea  by  the  person  to 
whom  it  was  addressed  on  the  following  morn- 
ing. April  15, 1888.  al  about  9  o'clock. 

The  aniwerfartfaer  set  forth  that  the  duties 
and  liabilities  of  telegraph  companies  in  Iowa, 
and  the  transmission  and  delivery  of  the  tele- 
grams within  the  State,  are  regulated  by  a  spe- 
cial statute  of  that  State,  which  is  as  follows, 
[860]  viz.:  "Any  person  employed  in  transmitting 
messages  by  telegraph  mun  do  so  without  un- 
reasonable delay;  aiod  anyone  who  wfUfully 
fails  thus  to  transmit  them,  or  who  intention- 
ally transmits  a  message  erroneously,  or  makes 
known  the  contents  orany  message  sent  or  re- 
ceived to  any  person,  except  him  to  whom  it  is 
addressed  or  to  his  ago^t  or  attorney,  Is  guilty 
of  a  misdemeanor.  The  proprietor  of  a  tele- 
graph is  liable  for  all  mistakes  in  transmitting 
messages  made  by  any  person  in  his  employ- 
ment, and  for  afi  damages  resulting  from  a 
failure  to  perform  any  other  dnties  required  by 
law;"  that  br  that  statote  the  defendant  was 
not  required  to  deliver  telegrams  by  messenger 
to  the  persons  to  whom  they  were  addressed ; 
that  in  the  City  of  Ottumwa  it  had  established 
a  certain  district  within  which  it  delivered  tel- 
egrams by  messenger ;  and  that  on  the  receipt 
of  the  telemm  in  question  at  Ottumwa  it  was 
ascertained  that  Harker,  to  whose  care  it  was 
addressed,  did  not  reside  within  the  delivery 
district,  but  outside  of  it,  and  more  than  one 
mile  from  the  defendant's  office,  vad  that^  In 
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aceordance  with  the  costom  and  usace  of  the 
office,  and  in  order  to  f adlitato  the  dSivery  of 
the  message,  a  copy  of  the  tel^ram  was 
promptly  placed  in  the  postoffice  at  Ottumwa, 
with  proper  address,  and  delivered  as  stated 
above. 

To  tliis  answer  the  plaintiff  demurred;  the 
Circuit  Court  of  the  State  sustahied  the  de- 
murrer; and,  the  defendant  electing  to  stand 
upon  its  answer,  Judgment  was  rendered  for 
the  plaintiff  for  flOO,  which,  on  appeal  to  the 
Supreme  Court  of  the  State,  was  affirmed,  and 
the  Company  brings  the  case  heve  for  review. 


Jfeiffv. 


McDtmatd,  uadJokn  I 


J€9gph  JBL 
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error: 

The  business  of  telegraphing  fkom  one  State 
to  another  is  interstate  commerce,  within  the 
meaning  of  the  eighth  section  of  the  first  arti- 
cle of  the  Constitution  of  the  United  States. 

PmaoMia  Td.  Oo.  y.  WaUm  Union  Td,  6b. 
M  U.  S.  1  ^:  708);  2U^nipA  6b.  T.  Itew ,  lOS 
U.S.460<^:  1087). 

The  power  of  Congress  to  regulate  interatate 
commerce  is  exclusive  in  all  cases  where  the 
subject  over  which  the  power  is  exerdsed  is  in 
its  nature  national,  or  admits  of  one  uniform 
system  or  plan  of  regulation.  The  inaction  of 
Congress  upon  such  a  subject  Is  equivalent  to 
a  declaration  that  it  shall  oe  free  from  all  state 
regulation  or  interference. 

Glaucater  Fury  Oo,  v.  Pa,  114  U.  S.  106  (90: 
168);  Brown  v.  Houtian,  11411.  S.  822  (29: 257); 
Pickard  v.  PuUmanSouihem  dvr  Oo.  117  U.  8. 
84(20:785);  Waboik,  St.  L.  A  P.  R.  R,  Oo.  r. 
m.  118  U.  S.  557  (anU,  244);  WaUiiuf  v.  Mich. 
116  U.S.  464  (20:  608);  Oononr.  id.  120V. 
S.5O2(afi<0,6OO);  OaoeqfThs  State  Fr&igM  Tax, 
82  n.  S.  15  Wail,  m  Qii:  146) ;  OooUjf  r.  PbH 
Traf«l0ns,58n.S.  12How.200a8:006):  GO- 
man  r.  PkOa.  70  U.  S.  8  WaU.  718  (18:  06); 
HaUy.BoOuir,  05  U.  8.485(24: 547), on  page 
407  Om);  B.E.Oo.y.  Humn,  05  U.  S.  466  (24: 
627). 

The  subjMt  over  which  tiie  power  of  legola* 
tion  is  attempted  to  be  exercised  in  this  case  is 
in  ito  natare  national  and  properl  v  admite  only 
of  one  uniform  system  or  plan  ox  rwulation. 

TOigraiph  Oo.  t.  r«nw,  105  U.  £  460,  466 
(24:  1067,1068). 

Acts  rendered  penal  l^  law  are  penal  only 
because  the  law  of  the  place  where  oommitled 
makes  them  so. 

Qrakam  y.  MonMirgh.ViYX.  648;  Riehairdton 
T.  AiWififfon,  88N.  J.  L 102;  Sladky.  OObo,  14 
Yt  857;  WhitfordT.  PanamaB.  B.  Oo.  28K.Y. 
465;  Story,  Gonf.  L.  S§  18,  20:  HutohinsoD, 
Catrien,  §777;  IfoikviOeete.  B.  B.O0.  v.  Bakin^ 
6  Cold.  (Tenn.)  6d2;  OrowUy  t.  Panama  R  R 
Oo,  80  Barb.  00;  Leonard  v.  Steam  Nov.  Oo.  84 
N.T.  48;  SheMr.  Moran,  10  Bradw.  6ia 

(No  counsel  appeared  for  defendant  in  enor.) 

Mr.  Jugtiee  Field  delivered  tiie  opfaiion  of  I'^^l 
the  court,  as  follows: 

The  contention  of  the  Western  Union  Tele- 
graph Company  is  that  the  law  of  Indiana  is  in 
conflict  with  the  clause  of  the  Constitution  vest- 
ing in  Congress  the  powor  to  regulate  com- 
merce among  the  States. 

In  'Megraph  Oo.  t.  Teauu,  106  U.  S.480  [26: 
1067],  it  was  decided  by  this  court  that  inter 
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oouTse  by  the  tdeiKxaph  between  the  States  is 
interstate  commerce.  Its  language  was :  "  A 
telegraph  company  occupies  the  same  relation 
to  commerce  as  a  carrier  of  messages  that  a 
railroad  company  does  as  a  carrier  of  goods. 
Both  companies  are  instruments  of  commerce, 
and  their  Dusiness  is  oonunerce  itself.  They 
do  their  transportatioii  in  different  ways,  and 
theb*  liabilities  are  in  some  respects  different; 
but  they  are  both  Indispensable  to  those  en- 
gaged to  any  consideiable  extent  in  commer- 
ciu  pursuits." 

Althou^  interoourae  by  telemphio  mes- 
sages between  the  States  is  thus  neld  to  be  in- 
terstate conmierce,  it  differs  in  material  partic- 
ulars from  that  portion  of  commerce  with  for- 
eign countries  and  between  the  States  which 
consists  in  the  carriage  of  persons  and  the  trans- 
portation and  exchange  of  commodities,  upon 
which  we  haye  been  so  often  called  to  pass.  It 
differs  not  only  in  the  subjects  which  it  trans- 
mits, but  in  the  means  of  transmission.  Other 
commerce  deals  only  with  persons,  or  with  ris- 
ible and  tangible  things.  But  the  telegraph 
transports  nothinff  risible  and  taneible:  it  car- 
ries only  ideas,  wishes,  orders  andintelligence. 
Other  commerce  requires  the  constant  attention 
and  superrision  of  the  carrier  for  the  safety  of 
the  persons  and  property  carried.  The  message 
of  the  telegraph  passes  at  once  beyond  the  con- 
trol of  the  senaer,  and  reaches  the  oflSoe  to 
which  it  is  sent  instantaneously.  It  is  plain, 
from  these  essentially  different  characteristics, 
that  the  regulations  suitable  for  one  of  these 
kinds  of  commerce  would  be  entirely  inappli- 
cable to  the  other. 

In  the  consideration  of  numerous  cases  in 
which  questions  have  arisen  relating  to  ordi- 
nary commerce  with  foreign  countries  and  be- 
tween the  States,  this  court  has  reached  certain 
conclusions  as  to  what  subjects  of  commerce 
the  regulation  of  Ck>ngress  is  exclusive,  and 
indies^  on  what  subjects  the  States  may  exer- 
cise a  concurrent  authority  until  Congress  inter- 
Tenes  and  assumes  control.  Oooley  ▼.  Board  qf 
Wardens,  68  U.  S.  12  How.  209  [18:996];  Otl- 
fnan  ▼.  PAila.  70  U.  8.  8  Wall.  718  |l8:9fll; 
OrandaU  y.  Nm>ada,  78  U.S.  8  WaU.86 118:745]; 
WMm  y.  JTuftmri,  91  U.  S.  275  r28:8^  ;ier^ 
derrnn  y.  Mdvar,  92  U.  S.  259  [28:548] ;  Jnman 
SUamMp  Co. y.  Tiriket.U U.  S.  288  [24:118]; 
HaU  y.  De  Ouir,  95  U.  8. 485  [24:547]:  Oovn^ 
cfMMUv.  Kimbaa,  102  U.  8.  691  [26:288j; 
Trangporiation  Oo,  y.  P^rkerAurgh,  WI U.  S. 
691  [27:584];  OkmeeHor  Eary  Oo.  y.  Pa,  114 
U.  ft  196  [29:1581;  Wabash,  &.  L,  <fi  P.  R.  Go. 
y.  m,  118  U.  8.  m  \ariie,  244];  ^n^Bomns  y. 
Shelby  Tax.  DiH.  tS^JJ.  8.  489, 498  [ants,  694]. 
But  with  reference  to  the  new  species  of  com- 
merce, consisting  of  intercourse  by  telegraphic 
messages,  this  court  has  only  in  two  cases  been 
called  upon  to  inquire  into  the  power  of  Con- 
gress and  of  the  State  oyer  the  subject.  In  Psn- 
saooia  Ta,  Oo.  y.  Western  Union  Tel.  Oo.  96  U. 
8.  1  [24:706],  this  court  had  befoi«  it  the  Act 
of  Congress  of  July  24, 1866, 14  Stat,  at  L.  221, 
"To  aid  in  the  construction  of  telegraph  lines, 
and  to  secure  the  use  of  the  same  for  postal, 
military  and  other  purposes;"  and  it  held  that 
the  Act  was  constitutional  so  far  as  it  declared 
that  the  erection  of  tetegraph  wires  should,  as 
against  state  interference,  oe  free  to  all  who 
accepted  its  terms  and  conditions,  and  that  a 


tdesraph  company  of  one  State  accepting  then: 
could  not  be  excluded  by  another  State  from 
prosecuting  its  business  within  her  iurisdiction. 
In  Telegraph  Companv  y.  Texas,  105  U.  8.  460 
[supra],  from  the  opinion  in  which  we  haye 
quoted  aboye,  it  was  held  that  a  statute  of  Texas 
imposing  a  tax  upon  eyerv  message  transmitted 
by  a  telegraph  company  aoinff  business  within 
its  limits,  so  far  as  it  operatea  on  messages  sent 
out  of  the  State,  was  a  regulation  of  zoreign 
and  interstate  commerce,  and,  therefore,  be- 
yond the  power  of  the  State. 

In  these  cases  the  supreme  authority  of  Con- 
gress oyer  the  subject  of  commerce  by  the  tele- 
graph with  foreign  countries  or  among  the 
States  1b  affirmed,  wheneyer  that  body  dSoses 
to  exert  its  power;  and  it  is  also  held  that  the 
States  can  impose  no  impediments  to  the  free- 
dom of  that  commerce.  In  conformity  with 
these  riews  the  attempted  regulation  l^  Indi- 
ana of  the  mode  in  which  messages  sent  1^  tei- 
e«^phic  companies  dolus;  buihiesB  within  her 
hmits  shall  be  deliyered  m  other  States  cannot 
be  upheld.  It  is  an  impediment  to  the  freedom 
of  that  form  of  interstate  commerce,  which  is 
as  much  beyond  the  power  of  Indiana  to  inter- 
pose as  the  imposition  of  a  tax  by  the  State  of 
Texas  upon  eyery  message  transmitted  by  a  tel- 
egraph company  within  her  limits  to  other 
States  was  beyond  her  power.  Whateyer  au- 
thority the  State  may  possess  over  the  trans- 
mission and  deliyeiy  of  messages  by  telegraph 
companies  within  her  limits,  it  does  not  extend 
to  the  deliyery  of  messages  m  other  States. 

The  object  of  vesting  the  power  to  regulate 
commerce  in  Congress  was  to  secure,  with  ref- 
erence to  its  subjects,  uniform  regulations, 
where  such  uniformity  is  practicable,  against 
conflicting  state  legislation.  Such  conflicting 
legislation  would  ineritably  follow  with  refer- 
ence to  telegraphic  communications  between 
dtizens  of  different  States,  if  each  State  was 
vested  with  power  to  control  them  beyond  its 
own  limits.  The  manner  and  order  of  the  de- 
Uvery  of  telegrams,  as  well  as  of  their  trans- 
mission, would  vaiy  according  to  the  Judgment 
of  each  State.  Indiana,  as  seen  by  its  law  given 
above,  has  prorided  that  communications  for  or 
from  officers  of  Justice  shall  take  precedence, 
and  that  arrangements  may  be  made  with  pub- 
lishers  of  newspapers  for  the  transmission  of 
intelligence  of  general  and  public  interest  out 
of  its  order,  but  that  all  other  messages  shall 
be  transmitted  in  the  order  in  which  they  are 
received;  and  punishes  as  an  offense  a  disregard 
of  this  rule.  Her  attempt,  by  penal  statutes, 
to  enforce  a  delivery  of  such  messages  in  other 
States,  in  conformity  with  this  rule,  could 
hardly  fail  to  lead  to  collision  with  their  stat- 
utes. Other  States  might  well  direct  that  tele- 
grams on  many  other  subjects  ohould  have 
precedence  in  delivery  within  their  limits  over 
some  of  these,  such  as  telegrams  for  the  attend- 
ance of  physicians  and  sureeons  in  case  of  sud- 
den sickness  or  accident,  telegrams  calling  for 
aid  in  cases  of  flre  or  other  ouamity,  and  tele- 
grams respecting  the  si(dLn««s  or  deaUi  of  rela- 
tives. 

Indiana  also  ^^uires  telegrams  to  be  deliv- 
ered by  messengers  to  the  persons  to  whom  they 
are  addressed,  u  they  reside  within  one  mile  of 
the  telegraph  station,  or  within  the  city  and 
town  in  which  such  station  is;  and  therequira- 
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nent  appliei,  aooording  to  the  dedaioii  of  its 
supienie  court  in  this  case,  when  the  deliveiy 
iB  to  be  made  La  another  State.  Other  States 
might  conclude  that  the  deliTery  by  messenfi^er 
to  a  person  living  in  a  town  or  city  being  many 
miles  in  exten  was  an  nnwise  burden,  and  re- 
quire the  dnt;  within  less  limits;  but  if  the  law 
of  one  State  can  prescribe  the  order  and  man- 
ner of  delivery  in  another  State,  the  receiver  of 
the  messace  would  often  find  himself  incurring 
a  peoialtf  because  of  conflicting  laws,  both  (a 
wnich  he  could  not  obey.  Conflict  and  con- 
fusion  would  only  follow  the  attempted  ezer- 
else  of  such  a  power.  We  are  clear  tnat  it  does 
not  eidst  in  any  State. 

TbB  Supreme  Court  of  Indiana  placed  its  de- 
cision In  support  of  the  statute  principally  upon 
the  ground  that  it  was  the  exeitdse  of  the  police 
power  of  the  State.  Undoubtedly,  under  the 
reserved  powers  of  the  State,  which  are  desig- 
nated under  that  somewhat  ambiguous  term  of 
poUoe  powers,  regulations  may  be  prescribed 
Dy  the  State  for  the  good  order,  peace  and  pro- 
lection  of  the  community.  The  subjects  upon 
which  the  State  may  act  are  almost  infinite;  yet 
in  its  regulations  with  respect  to  all  of  them 
there  is  this  necessary  limitation:  that  the  State 
does  not  thereby  encroach  upon  the  free  ezer- 
dae  of  the  power  vested  in  Congress  by  the 
Constitution.  Within  that  limitation  it  may 
undoubtedly  make  all  necessary  provisions  with 
respect  to  the  buildings,  poles  and  wires  of 
telegraph  oompanies  witmn  its  jurisdiction 
which  the  comfort  and  convenience  of  the  com- 
munity may  require. 

It  follows  from  the  views  expressed  that  the 
fudgmeni  cf  ths  eourtbelaw  mvit  berevened,  and 
the  cause  remandedfifr  further  proeeedinifi  not 
ineamiitent  with  thie  opinion;  and  it  ieeo  or- 
dered. 


MINNEAPOLIS  GAS  LIGHT  COMPANY, 

Appt., 

KERR  MURRAY  MANUFACTURING 
COMPANY. 

(See  8.  a  Beporter%  ed.  80O-S06.) 

Bitt  to  ettforea  medhanieif  lien — construction  qf 
oonPract-^emew  qfwidenee. 

Upon  A  bill  filed  to  enforce  a  mecbanlca*  lien  for 
thD  price  and  va!u&  of  a  certain  ^na  holder,  oIIeK^xl 
to  have  boenooQstruot€sd  aixd  tir*,?cttvl  by  com  pi  a  in- 
»nt  for  the  dfjfenflaotj  upnn  a  review  ol  tho  evi- 
dence It  la  he^h  that  toe  cdq tract  for  the  enmt  ruo- 
tion  of  «ald  gas  hoMer  dia  not  ^x  any  time  fc»r  its 
ootnpletion;  Xh^t  it  wa^  completed  wltli!n  a  re^isua- 
Ab^e  time;  and  that  the  alio  w&tec^  rruide  by  the  court 
beJow,  oaftcoouot  of  Itifcriorityln  the  quaUty  of 
the  m&terlal  used  and  of  the  workmanship,  ttu 
•ufflcaenL 

[No.  2U7.] 
Argued  Moff  9,  SS87.       Decided  Ma/y  27, 1887. 

A  PPEAL  from  the  CircuitCourt  of  the  United 
il  States  for  the  District  of  Minnesota.  Af- 
ftnned. 

The  history  and  facts  of  the  case  appear  in 
ttie  opinion  of  the  court. 
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Oct.  Tnm; 

Meetrs,  Aoson  B.  Jaekson  and  P.  JC 
Bahcoek,  for  appellant. 
Mr.  Geor§^  C.  Sqiilre«»  for  appellee. 

Mr.  Juetice  Matthews  deUvered  the  oplii- 
ion  of  the  court:  [301] 

This  is  a  bill  in  equity  filed  by  the  appellee, 
who  was  complainant  below,  a  corporation  of 
Indiana,  and  a  citizen  of  that  State,  for  the 
purpose  of  enforcing  a  mechanics'  lien  under 
the  laws  of  Minnesota  for  the  price  and  yalue 
of  a  certain  gas  holder,  alleged  to  have  been 
oonstructed  and  erected  by  it  upon  the  premises 
of  the  appellant. 

The  Iml  aTers  that  on  or  about  the  19th  day 
of  Februaiy,  1881,  at  the  instance  and  request 
of  the  defendant,  the  plaintiff  erected  and  con- 
structed for  the  defendant  one  telescopic  gas 
holder,  at  the  City  of  Minneapolis,  Minnes^a. 
at  the  agreed  pnce  of  $9,070;  and  that  said 
gas  holder  was  In  all  thines  manufactured, 
put  up,  and  erected  in  a  good,  substantial  and 
workmanlike  manner,  and  was  reasonably 
worth  said  sum  of  $9,070;  that  the  defendant 
also  agreed  to  pay  the  plaintiff  the  expense  of 
labor  and  material  expended  by  the  plaintiff  in 
erecting  the  scaffolding  for  the  construction  of 
said  fas  holder,  and  that  said  cost  was  Uie  sum 
of  $188.26,  and  that  said  gas  holder  was  erected 
upon  certain  described  real  estate  belonging  to 
defendant;  that  the  defendant  has  paid  on  ac- 
count of  the  construction  of  said  gas  bolder  and 
cost  of  said  scaffolding  the  sum  of  $3,792.74, 
and  no  more,  and  demands  judgment  against 
the  defendant  forthe  sum  of  $6,415.51.  and  that 
such  judgment  may  be  decreed  to  be  alien  upon 
the  Sfud  gas  holder  and  the  lands  upon  which 
the  8a*»e  is  situated. 

The  answer  admits  that  the  contract  price  of 
said  gas  holder  was  the  sum  of  $9,070;  denies 
that  the  defendant  agreed  to  pay  for  such  scaf- 
folding, and  denies  that  said  sas  holder  was 
worth  the  sum  of  $9,070,  and  ayers  that  the 
same  was  of  no  greater  value  than  the  sum  of 
$4,070;  avers  that  the  defendant  has  paid  the 
plaintiff  on  account  of  said  gas  holder,  in  cash, 
the  sum  of  $4,958.84;  that  the  defendant  de-  [^ifm 
livered  the  plaintiff  coke  on  account  of  said  gas  ^ 
holder  of  tne  value  of  $1,440.46;  denies  that 
said  gas  holder  was  erected  upon  the  kmds  of 
the  Pendant,  and  ayers  that  the  same  is  per- 
sonal property,  and  avers  that  the  same  was 
erected  and  constructed  under  an  express  con- 
tract, by  the  terms  of  which  said  gas  holder  was 
to  be  constructed  in  exact  accordance  with  cer- 
tain plans  and  spedflcations  which  form  a  part 
of  said  contract;  aveni  that  said  gas  holder  was 
not  constructed  according  to  said  contract  or 
said  plans  and  specifications,  or  in  a  good  and 
workmanlike  manner;  avers  that  by  reason  of 
the  same  not  having  been  constructed  according 
to  said  contract,  plans  and  specifications,  the 
same  has  never  been  fit  for  the  purpose  for 
which  it  was  built,  and  has  never  worked  in  a 
manner  contemplated  by  said  contract,  and  has 
always  been  an  imperfect  holder;  avers  that  the 
difference  in  value  between  said  holder  as  con- 
structed and  what  it  would  have  been  if  con- 
structed in  accordance  with  said  contract  is  the 
sum  of  $6,000;  avers  that  by  the  terms  of  said 
contract  it  was  expressly  agreed  that  the  plaint- 
iff should  have  the.  iron  and  other  material  neo> 
essary  to  build,  construct  and  fully  complete 
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aM  holder  in  tlieClt7  of  Minneapolis,  wtthln 
^iitj  dajB  after  being  notified  bj  the  defendant 
to  prodaoe  the  same,  and  to  fnlfy  complete  said 

i  holdflr  on  or  bafore  the  15Ui  day  ox  Novem- 

;1860. 

That  the  defeniirtnt  notified  the  plaintiff  on 
or  about  the  first  day  of  July,  1880,  that  it  was 
ready  for  it  to  ship  said  nuitiarial,  and  that  the 
d^endant^  at  great  cost,  erected  and  fully  com- 
pleted the  tank  and  building,  in  which  said 
cas  holder  was  to  be  placed,  on  the  first  day  of 
September,  1880,  so  far  as  the  defendant  nad 
agreed  to  construct  thesame,  but  that  the  plaint* 
fix,  di8r^;ardinff  its  contract,  did  not  ship  to 
and  procnice  said  material  at  the  City  of  Min- 
neapolis untU  the  winter  of  1880  and  1681,  and 
did  not  pretend  to  have  completed  said  holder 
uniQ  the  19th  day  of  February,  1881,  and  that 
the  defendant  has  never  consented  to  or  waived 
the  breach  of  said  contract,  as  above  allesed; 
avers  that  between  the  15th  day  of  November, 

1880,  and  the  19th  day  of  February,  1881,  the 
defendant  was  ennged  in  the  business  of  man- 
Qfacturing,fumi8hing  and  selliog  gas  to  the  City 

(308]  of  Minneapolis  and  the  citizens  thereof, and  that, 
had  the  plaintiff  constructed  and  completed  said 
cas  holder  on  or  before  said  15th  day  of  No  vem- 
Der,1880,the  defendant  would  have  made  a  large 
amount  of  profit  upon  the  gas  it  could  and 
would  have  manufactured,  furnished  and  sold 
between  said  15th  day  of  November,  1880,  and 
the  19th  dav  of  February,  1881;  to  wit,  the  sum 
of  $6,757.89,  and  that,  by  reason  ofsaid  plaint- 
iff not  completing  said  gas  holder  withm  the 
time  specified  in  the  contract,  the  defendant 
was  deprived  of  such  profit  and  was  thereby 
directly  damaged  in  the  sum  of  (6,757.89;  and 
demands  Judgment  against  the  plaintiff  for  the 
sum  of  $9,083.19,  with  interest  thereon  shice 
the  19th  day  of  February,  1881. 

The  replication  denies  all  the  averments  of 
the  answer. 

On  final  bearing  the  court  below  found  the 
facts  to  be  as  follows: 

"On  May  28. 1880,the  complainant  concluded 
a  verbal  contract  with  the  defendant  for  the 
construction  and  completion,  ready  for  use,  of 
a  telescopic  ^as  holder  at  Minneapolis,  accord- 
ing to  certain  written  specifications  furnished 
by  the  complainant.  The  defendant  was  to 
notify  the  complainant  when  to  purchase  the 
sheet  bx>n  .to  be  used  in  manufacturkig  the 
holder,  and  was  to  have  the  benefit  of  any  fluc- 
tuation in  the  price  of  the  iron  between  the  date 
of  the  contract  and  the  day  when  notice  was 
given.  No  time  was  fixed  when  the  gas  holder 
should  be  completed  ready  for  use,  &ough  the 
defendant  was  anxious  it  should  be  reiSy  by 
November  1,  1880,  or  in  the  early  fall.  The 
contract  price  was  $9,070,  and  the  holder  was 
completed  and  accepted  ^bout  Febniarv  19, 

1881,  and  has  been  in  part  paid  for.  It  \b  not 
constructed  of  the  material  required  by  the  spec- 
ifications, and  does  not  fulfill  in  every  respect 
the  requirements  of  the  contract 

"The  complainant,  by  the  terms  of  the  con- 
tract, was  required  to  erect  the  gas  holder  at 
Minneapolis  and  coniplete  it  ready  for  use,  and 
this  necessitated  scaffolding  as  the  work  pro- 
gressed. .  Although  there  is  a  conflict  of  testi- 
mony about  furnishing  the  scaffolding,  I  am 
of  the  opinion  that  the  complainant  waived  the 
clause  in  the  original  specifications,  which  re- 
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quire  thenf  company  to  furnish  the  neoet-  r^nAi 
saiy  scaffolding,  etc,'  The  iron  used  in  the  l^"*J 
manufacture  of  the  holder  is  not  of  the  kind 
and  ouality  called  for  in  the  specifications,  and 
the  difference  in  price  is  three  quarters  of  a  cent 
per  pound.  The  complainant  did  not  furnish 
guard  rails  and  braces,  as  required,  which  were 
worth  about  $50,  and  has  not  paid  for  stoves  it 
used  during  the  construction  of  the  holder, 
which  were  purchased  bvthe  defendant  at  the 
price  of  $61.80.  It  would  also  require  an  ex- 
penditure of  ilO  to  properlv  adjust  the  holder, 
which  slightly  tipped.  The  defendant  has 
paid  on  account  of  construction  $8,792.74,  to 
which  complainant  concedes  in  addition  a 
credit  of  $891" 

A  decree  was  rendered  in  favor  of  the  com- 
pkinant  for  $8,686.96,  with  interest  from  Feb- 
ruaiy  19,  1881,  being  for  the  amount  of  the 
contract  price,  less  deductions  on  account  of 
payments  and  the  allowances  mentioned. 

In  opposition  to  the  conclusions  of  the  cir- 
cuit court,  the  appellant  now  inslBts: 

h  That,  by  the  terms  of  the  contract  between 
the  parties,  tne  gas  holder  was  to  have  been 
finished  and  in  ^ace  on  or  before  the  16th  of 
November,  1880. 

9.  That,  on  account  of  the  delay  between 
that  date  and  Februair  19,  1881,  when  the 
work  was  completed,  the  appellant  was  enti- 
tied  to  the  profit  it  would  have  made  on  the 
manufacture  and  sale  of  gas  during  that  inter- 
val, amounting,  as  is  claimed,  to  the  sum  of 
$6,757.89.  The  rule  for  the  ascertainment  of 
tiiese  profits,  as  stated  and  claimed  by  counsel 
for  the  appellant,  is  as  follows: 

"Given  a  fixed  number  of  pipes  of  ^ven  di- 
mensions for  conducting  the  illuminating  fluid 
from  a  holder  of  ample  storage  capacity  to  a 
given  number  of  consumers,  who  desire  and 
are  ready  to  pay  for  all  the  gas  which  the  stand- 
ard pressure  can  supply  dimng  certain  hours, 
and  it  becomes  a  mere  matter  of  mathematics  to 
ascertain  the  precise  number  of  thousand  feet 
which  would  be  thus  supplied  and  sold.  It  is 
equally  a  matter  of  arithmetic  to  ascertain  the 
number  of  feet  supplied  through  the  same  pipes, 
with  one  half  or  one  third  the  proper  pressure. 
And  the  difference  multiplied  by  the  net  profit 
per  thousand  feet  gives  the  precise  amount  lost 
by  the  loss  of  pressure  and  storage  capacity." 

It  was  in  testimony  on  the  part  of  the  appel-  (805] 
lant  that  the  gas  cost  for  its  manufacture  $1.50 
per  1,000  feet,  and  that  the  Company  obtained 
from  its  customers  $8.50  per  1,000  feet,  mak- 
ing a  profit  of  $9  on  eveir  1,000  feet.  The 
assumption  was  tiiat  the  whole  amount  of  gas 
which  could  have  been  made  by  the  use  of  the 
new  gasholder  during  the  period  of  deli^,  by 
the  increased  pressure,  would  have  been  forced 
through  the  pipes  into  consumption,  without 
addition  to  the  number  of  consumers,  and  that 
it  would  have  amounted  to  the  sum  mentioned. 

8.  That  a  much  larger  sum  than  $675,  being 
at  the  rate  of  three  fourths  of  a  cent  per  pound  on 
the  quantity  of  iron  used,  should  iiave  been  al- 
lowed for  the  difference  in  value  between  tlie 
gas  holder  as  constructed,  and  its  value  if  it 
had  been  constructed  according  to  the  contract; 
the  claim  being,  under  this  head,  that  the  con- 
tract called  for  annealed  iron,  whereas  that  act- 
uaUy  furnished  was  common  iron,  and  not 
suitable  for  the  purpose. 
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Wo  have  oucf  nHy  examined  and  welched  aD 
tfae  eyidence  in  thecaae  bearing  on  the  facta  in 
dispute.  We  are  dearly  of  opinion  that  the  con- 
tract aa  made  did  not  fix  anytime  for  the  comple- 
tioD  of  the  work.  On  the  contrary,  it  waa  left 
indefinite  at  the  time  of  the  making  of  the  con- 
tract at  the  request  of  the  appellant  itself,  who 
desired  to  postpone  the  time  tor  ordering  the  iron 
as  long  as  possible,  sothatitmiehtget  the  ben- 
efit of  any  fluctuation  in  the  pnce.  After  tfae 
final  order  was  given,  it  is  true  that  the  appel- 
lant endeavored  to  hast^r-  the  period  for  the 
final  completion  of  the  work;  but  there  was  no 
subsequent  agreement  fixing  any  precise  date, 
and  its  actual  completion,  which  took  place  on 
February  19, 1881,  we  find  to  have  been  within 
a  reasonable  time.  Aa,  therefore,  there  waa  no 
delav  beyond  the  time  fixed  for  its  completion 
by  toe  propec  construction  of  the  terms  of  the 
affreement,  we  are  relie^^  from  the  necessity 
0?  considering  the  question  of  the  alleged  kw  of 
profits. 

An  allowance  was  made  br  the  circuit  court 
in  the  decree  of  $075  aa  a  difference  in  value 
between  the  gaa  holder  as  fumiahed,  and  aa  re- 
quired bv  the  contract,  on  account  of  inferi- 
[806]  ority  in  the  quality  of  the  material  used  and  of 
the  workmanship.  We  aie  satisfied,  from  an 
examination  of  ue  testimony,  that  thia  allow- 
ance ought  not  to  be  increased.  There  is  no 
sofflcient  proof  that  tfae  iron  used  waa  not  an- 
nealed iron. 

Th0 decree tf  the (Xrenit  Oowriie,  ihm^are, 

Tnroeoopy.   Test: 

James  H.  MoKenny,  Qlerk,  Sup.  Ot,  XJ,  8. 


[522]  JAMES  H.  FISHER,  lyr.  in  Err., 

9, 

WILFRED  OARRIOO,  Admr.  e.  t  a.  of  WiUr 
lAM  H.  Pbbkihb,  Deceased. 

flee  8.  C.  **FMcr  V.  ParMna,"  Reporter^  ed.  a»4ar.) 

JuriedieHan—reoieiD  afhubmeiU  ifekUe  eauH-^ 
Mgheet  etate  eowri  ^^tnwiiehdecieUm  anUd he 
htkr  error  to  the  Superior  OtmrtqfKentiUky 
^'^tkat  reoerd  muH  mem. 

L  TUs  court  oaonot  review  the  iadcment  of  a 
state  court  unless  It  istfaat  of  the  hlgheiit  court  '^In 
which  adeoialonln  thesult  could  be  had.** 

S.  The  court  oaonotrevlewa  Judgment  of  the  So- 
perlor  Court  of  Kentucky,  where  the  record  does 
not  show  afllrmatively  that  an  appUoation  for  the 
allowance  of  an  appeal  to  the  CX>urt  of  Appeals  of 
that  State  was  made  and  refused. 

[No.  2410 
Buhm4tiedApriliO,1887.  Decided Mla§ $7, 1S87. 

FJ  ERROR  to  tfae  SuperkirOourt  of  the  State 
of  Kentucky. 

Motion  to  dismiss.    Oranied. 
The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court 

Mr.  Qmotf^  W.  JoUj,  for  plaintlfl  in 
CRor. 
Mr.  O.  8*  Waik«r,  for  defendant  in  error. 

[523]      j^  Q^  j^^gf^  Waito  deUverad  tfae  opin- 
ion of  the  court: 

Thia  ia  a  writ  of  error  to  the  Snperlor  Ckmrt 
of  the  State  of  Kentocky  for  the  review  of  a 
Judgment  df  that  oouit^  and  tfae  defendant,  al- 
IIM 


tfaoogfa  nnitfaig  with  the  plaintiff  In  snbmittinc 
the  case  for  hearing  on  its  merits^  has  moved 
to  dismiss  the  writ  fi>r  want  of  Jurisdiction,  be- 
cause the  superior  court  Is  not  the  hii^lieBt  court 
of  the  State  in  wfaich  a  decision  in  the  suit 
could  he  had.  The  record  sfaowaa  suit  hy  W. 
H.  Perkins  against  James  H.  Fisher  hi  the  Cir- 
cuit Court  ot  Daviess  Countf  for  the  lecoveiy 
of  money  and  a  tudgment  therein  for  Fiaher. 
Afterwards  this  Judgment  waa  reversed  by  the 
Court  of  Appeala  of  the  State,  and  the  cause 
remanded  for  further  proceedinga.  When  the 
case  sot  back  to  the  circuit  court  additional 
pleadiiigs  were  filed  and  a  trial  had,  which  re- 
sulted in  a  Judgment  fai  favor  of  Perkins  for 
less  than  $1,000.  From  this  Judgment  Fisher 
appealed  to  the  oourt  of  appeala.  Before  thia 
appeal  was  decided  the  Superior  Court  of  tfae 
State  was  organixed,  and  tfae  case  was  trans- 
ferred, in  due  course  of  law,  to  tfaat  court  for 
decision. 

Those  parts  of  tfae  Act  establishinr  tfae  supe- 
rior court,  wfaich  relate  to  the  appellate  Juria- 
dicti<Hi  of  the  court  of  appeals  for  the  review 
of  its  judgments,  are  as  fouows: 

"Sec.  6.  The  court  of  appeals  ahaQ  have  ap- 
pellate Jurisdiction  over  the  final  orders  and 
Judgments  of  the  superior  court  in  all  cases  ex- 
cept the  following:  1.  Thoee  for  fines  or  for 
the  recoveiy  of  money  or  personal  property 
where  tiie  amount  of  {he  fine,  or  tfae  value  in 
oontroversy.  Is  less  tfaan  one  tfaoosand  dollars, 
exclusive  of  interest  and  coats.  9.  Those  where 
the  Judgment  of  the  lower  court  had  been  af- 
firmed by  tfae  superior  court  without  a  dissent- 
ing  vote.  But  if,  in  any  case  coming  within 
eitiier  of  the  above  exceptions,  any  two  of  the 
Judges  of  the  superior  court  shall  certify  that, 
in  their  opinion,  the  question  hi volved  is  novel, 
and  is  one  of  sufficient  importance,  the  par^ 
agafaist  -whouL  the  dedskm  was  rendered  shall 
be  entitled  to  take  the  same  by  appeal  to  the 
oourt  of  appeals  as  in  other  cases. 

"Sec.  6.  If  an  appeal  shall  be  taken  to  the  [5X4] 
oourt  of  appeals  of  which  the  superior  court 
has  Jurisdiction,  or,  if  taken  to  the  superior 
oourt  when  the  court  of  appeals  haa  Junsdic- 
tkm,  it  sfaall  not  be  dismissed,  but  shall  be 
transferred  to  tfae  court  having  jurisdiction. 

"Sec  7.  All  appeals  from  the  superior  court  to 
the  oourt  of  appeals  shall  be  prayed  and  mnted 
fai  the  superior  oourt  But  no  appeal  shall  be 
granted  after  six  months  from  the  time  the 
right  to  appeal  first  accrued,  unless  tfae  partv 
applying  tfaerefor  was  a  defendant  in  tfae  origi- 
nal action,  and  an  infant  not  under  coverture^ 
or  of  unsound  mind,  or  a  prisoner  who  did  not 
appear  l^  his  attorney,  in  which  cases  an  ap- 
peal may  be  granted  to  such  partiea  or  thdr 
representatives  within  twelve  months  after 
their  death,  or  the  removal  of  their  disabilities, 
whidhever  may  first  occur.  *  Ada  1881,  p. 
118. 

The  Judgment  of  tfaie  drcoH  court  was  af* 
firmed  by  the  superior  court  "without  a  dia- 
senthig  vote;*  ana  for  tfae  review  of  tfaat  Judg> 
ment  of  affirmance  this  writ  of  error  waa 
brought,  no  appUcalion  faaving  been  previously 
made  to  the  suporlor  court  m  tfae  allowanct 


of  an  appeal  to  tfae  court  of  appeals. 

This  court  baa  no  power  to  review  any  other 
Judgments  of  tfae  courts  of  a  State  than  tliose 
of  tfae  faighest  court  "hi  whkh  a  dedaion  in 
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Ilia  miit  oonld  beliad."  Sec.  709,  Rev.  Stat. 
The  court  of  appeato  is  the  higbest  court  of  the 
State  of  Eentad^,  and  oonsequenUv,  until  it 
has  been  made  to  appear  afflrmatiyeiy  on  the 
face  of  the  record  uat  a  dedusion  in  this  suit 
eould  not  have  been  had  in  that  court,  we  are 
not  authorized  to  review  the  judgment  of  the 
superior  court  Although  the  value  in  contro- 
versv  is  less  than  $1,000,  and  the  judgment  of 
the  Inferior  court  was  affirmed  by  the  8ux)erior 
court  without  a  dissenting  vote,  an  appeal  did 
lie  to  the  court  of  appeals  if  two  of  the  judges 
of  the  superior  court  certified  that,  in  their 
opinion,  the  question  involved  was  novel  and 
01  suffident  importance. 

To  get  an  appeal  from  the  superior  court  in 
any  case  an  application  therefor  must  be  made 
to  and  granted  by  that  court.  Such  is  the  ex- 
press provision  of  section  7  of  the  Act  under 
which  the  court  was  organized.  Certainly  it 
would  not  be  claimed  that  a  judement  of  the 
superior  court  could  ^  reviewed  by  this  court 
in  a  case  not  within  me  exceptions  mentioned 
in  section  5,  before  an  application  had  been 
made  in  proper  time  for  the  allowance  of  an 
i^pi»l,  and  tiie  application  refused  for  some 
sufficient  reason.  It  is  true  that  in  this  partico- 
lar  case  the  prayer  for  an  appeal  could  not 
have  been  mnted,  unless  the  necessary  certifi- 
cate was  j^ven;  but  if  given,  it  would  have 
been  as  much  tiie  duty  of  the  court  to  make 
the  order  of  allowance  as  it  would  if  the 
value  in  controven^  had  exceeded  $1,000 
or  the  judgment  of  affirmance  had  been 
with  a  dissenting  vote.  Such  a  certificate  en- 
ters into  and  forms  pari  of  the  allowance  of  an 
appeal  in  a  case  like  this,  and  an  application 
for  the  allowance  necessarily  includes  an  ap- 
plication for  the  certificate,  unless  it  has  been 
obtained  before,  because  the  certificate  is  one 
of  the  inrndientB  of  an  aUowance.  The  want 
of  a  certificate  \b  good  reason  for  refusing  to 
allow  an  appeal; but  until  it  has  been  asked  for 
and  refused  its  absence  furnishes  no  ground  for 
a  writ  of  error  from  this  court. 

The  principle  on  which  this  case  rests  is  fl- 
lustrated  by  what  was  decided  in  Oreoory  v.  Md- 
Veiah,  90  tJ.  S.  28  Wall.  294  [28: 156].  In  Yir- 
gin&,  the  Supreme  Court  of  Appeak  is  the  high- 
est court  of  the  State.  Judgments  of  the  CS>r- 
poration  Court  of  Alexandria  can  only  be  taken 
there  for  review  on  leave  of  the  Court  of  Appeals 
itself  or  some  judge  thereof.  Gregory,  against 
whom  a  judgment  had  been  rendered  m  the  cor- 
poration court,  applied  to  each  and  every  one  of 
the  judges  of  the  court  of  appeals  for  a  writ  of 
error;  but  his  applications  were  all  rejected  be- 
cause the  judgment  was  "plainly  right"  This, 
by  a  statute  of  Virginia,  was  a  bar  to  any  ap- 
plication to  the  court  for  the  same  purpose; 
and  Gre^iy  thereupon  sued  out  a  writ  of  error 
from  this  court  to  the  corporation  court,  as  the 
highest  court  of  the  State  in  which  a  decision 
in  the  suit  could  be  had.  Upon  a  motion  to  dis- 
miss we  upheld  our  jurisdiction,  because  every- 
thing had  been  done  that  could  be  to  take  me 
case  to  the  court  of  aopeals,  and  its  doors  had 
"been  forever  doeea  against  the  suit,  not 
through  neglect,  but  in  the  regular  order  of 
proceeding  under  the  law  ffoveminff  tiie  prac- 
tice." Had  the  court  itself  refused  the  leave 
upon  an  application  for  that  purpose,  its  re- 
Aisal  would  have  been  equivalent  to  ajudg- 
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ment  of  affirmance,  which  could  have  been  re> 
viewed  in  this  court;  but  as  in  the  regular 
course  of  proceeding  that  had  been  done  which 
prevented  either  a  review  of  a  judgment  of  the 
court  of  appeals  or  an  application  to  that  court 
for  a  writ  of  error,  the  judgment  of  the  corpora^ 
tion  court  had  become  tne  judgment  ox  th» 
highest  court  of  the  State  in  whi^  a  dedsioii 
in  that  suit  could  be  had,  and  consequentiy 
was  reviewable  here  as  such. 

So,  here,  fif  an  application  to  the  superior 
court  for  an  appeal  had  been  refused,  the  doors 
of  the  court  oi  appeals  would  have  been  closed 
against  the  suit,  and  we  could  have  proceeded 
accordingly.  As  it  is,  we  find  nothing  in  the 
record  to  show  that  the  suit  could  not  have 
been  taken  to  the  court  of  appeals  if  the  neces- 
sary application  had  been  made,  and,  conse- 
quentiy  we  have  no  right  to  proceed.  It  nuit* 
ters  not  that  the  judgment  of  the  superior  court 
is  in  accordance  with  what  was  decided  by  the 
court  of  appeals  on  the  former  appeal  The 
judgment  is  still  the  judgment  of  the  superior 
court,  which  Is  not  the  highest  court  of  the 
State,  and  it  might  have  been  taken  tto  the 
court  of  appeals  for  review  if  tiie  grant  of  an  ap- 
peal had  been  applied  for  and  secured.  MeOcmb 
V.  Gomr:  of  Knox  Co,  91 U.  S.  1  [28:1851;  Kim^ 
baU  V.  Sfcam,  98  U.  S.  820  [28:^];  liavu  v. 
Orouch,  94  U.  8.  517  [24:2821.  We  are  not  to 
assume  that  an  app^  would  not  have  been 
granted  if  applied  for.  The  record  must  show 
its  refusal. 

Th$  motion  to  dUmiu  i§  granietU 
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MAGDALENA  MAU8,  ALBERT  0.  MAUS, 

FRANK  A.  MAUS,  ahd  MATHIAS  MAUS. 
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BaUeni  Uno—daim  for  a  proeeustaU  of  art  qf 
brewing  beer-~4rtfHnff6mont. 

L  The  third  claim  of  letten  patent  No.  215679  for 
an  **lmpTOveinentin  prooesses  for  making  beer,** 
Ip.  1187,  poiOJs  a  valid  claim  for theprocev covered 


p.  111)7,  poWfis  a  valid  claim  for  toe  prooev  covered 
>y  it  and  described  in  the  spedflcatton. 
2.  In  the  case  presented  the  evidence  shows  be- 


e 

yond  doubt  that'the  defendants  baye  used  the  pro- 
cess covered  by  said  dalm  of  the  patent. 

[No.  296.] 
Argued  Map  9, 10, 1S87.  DeeidedMap£7, 1887. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Indiana.  Opinion 
below,  30  Fed.  Rep.  728.    Beoaned. 

The  history  and  tactB  of  the  case  appear  in 
the  opinion  of  the  court. 

Me8ar9.  Ephralm  Banning,  Wells  W. 
Ifesffett  and  ITionuu  A,  Banning,  for  appel- 
lant. 
Mr.  Chmrlea  P.  Ja«obs»  for  appellees. 

Mr.  Justice  Blatehford  delivered  the  opin- 
ion of  the  court: 

This  is  a  suit  in  equity,  brought  in  the  Cir- 
cuit Court  of  the  United  States  for  the  District 
of  Indiana,  by  the  Kew  Process  Fermentation 
Company,  an  Illinois  corporation,  against  Slag- 

IIM 


[4131 


4ia-48S 


SUPRBMil  COUBT  OF  THB  UhITBD  StATBB. 


Oct.  Tbbm, 


(414] 


(416] 


dalena  Maua,  Albert  C.  MauB,  Casper  J.  Mana, 
Frank  A.  Mans,  and  Mathiaa  A.  Maui,  for  the 
infringement  of  letters  patent  No.  216679, 
grantd  Hay  dO,  1879,  to  George  Bartholomae, 
as  assignee  of  Leonajrd  Heller  and  Edmund 
Hofmann,  as  inventors,  for  an  "  improvement 
in  processes  for  making  beer,"  subject  to  the 
limitation  prescribed  by  section  4887  of  the  Re- 
vised Statutes,  by  reason  of  the  invention's  hav- 
ing been  patented  in  France,  November  80, 
1876.  and  in  Belgium,  February  28, 1877.  The 
specification  ana  drawing  and  claims  of  the  pa- 
tent are  as  follows: 
"  To  all  whom  it  may  concern: 

"  Be  it  known  that  we,  Leonard  Meller,  of 
Ludwigshafen-on-the-Rhine,  in  the  Btate  of 
Bavaria,  and  Edmund  Hofmann,  of  Hannheim, 
in  the  State  of  Baden,  Germany,  have  invented 
certain  new  and  useful  improvements  in  the 
art  of  makinff  beer,  and  we  nereby  declare  the 
following  to  oe  a  full,  clear,  and  exact  descrip- 
tion thereof,  reference  being  had  to  the  accom- 
panying drawing,  making  a  part  of  this  speci- 
fication, in  whida  the  figure  represents  an  end 
view  of  our  apparatus,  with  the  water  column 
in  section. 

"  Heretofore,  in  brewing  beer,  after  cooking 
and  cooling,  the  beer  has  been  put  into  open 
vessels  to  ferment.  The  fermentation  lasts, 
say  fifteen  days,  and  then  the  beer  is  drawn  off 
from  the  yeast  into  large  casks  nearly  closed, 
where  it  remains  from  one  to  six  months  to  set- 
tle, and  among  the  sediment  there  will  still  re- 
main some  yeast.  The  beer  is  then  pumped 
into  shavings  casks  and  is  mixed  with  young 
beer  (kraeusen),  which  starts  a  mild  fermenta- 
tion, lasting  from  ten  to  fifteen  days,  until  the 
generation  of  the  gas  is  reduced  to  a  minimum. 
During  this  fermentation  the  beer  effervesces 
throu^  means  of  the  carbonic  add  gas  rising, 
and  the  lighter  particles  of  yeast  and  solid  mat- 
ter are  thrown  to  the  top,  forming  a  foam, 
which,  during  the  ebullition,  runs  over  the 


edges  of  the  opening  in  the  cask,  and  carrying 
along  a  small  portion  (more  or  leas)  of  the  beer, 
which  is  wasted,  and  this  waste  has  to  be  re- 
placed by  refilling  with  new  beer  daily.  This 
wastage  we  estiniate,  from  practical  experience 
in  the  manufacture,  to  be  about  one  barrel  in 
every  fort^,  more  or  less.  This  waste  beer, 
runninff  down  around  the  casks  and  on  the 
floor  of  the  cellars,  sours  and  produces  a  mil- 
dew, which  impregnates  the  air  with  foul 
vapors  highlv  injurious  to  the  workmen,  and, 
permeating  the  beer  in  the  casks,  alters  its  flavor 
and,  in  instances  where  the  mildew  penetrates 
the  wood  of  casks,  spoils  the  beer  entirely. 
This  fouling  of  the  burels  requires  that  they 
should  be  washed  outside,  from  time  to  time, 
and  the  water  used  in  Uiis  washing  always  [416] 
raises  the  temperature  of  the  cellar,  and  wastes 
the  ice  which  is  therein  packed  to  keep  the 
temperature  about  41*  Farenheit  After  the 
beer  has  been  in  the  shavings  cask  from  ten  to 
fifteen  days,  the  gelatine  or  other  clarifying 
medium  is  introduced,  and  at  the  end  of  a 
couple  of  days  the  beer  is  entirely  clear.  The 
shavings  cask  is  then  bunged  up  tightly  for 
from  three  to  five  days,  to  confine  the  last  por- 
tions of  the  rising  carbonic  acid  gas.  This 
charges  the  beer  with  carbonic  acid  ^s  (CO,), 
so  as  to  make  it  merchantable,  and  it  must  be 
drawn  off  at  once  into  kegs  and  used;  other- 
wise, the  pressure  on  the  shavings  cask  may 
burst  it 

"  In  selecting  the  time  for  drawing  off  the 
beer  from  the  shavings  casks  into  the  kegs,  to 
send  it  to  market,  the  beer  should  sever  be  un- 
der a  pressure  of  over  seven  pounds  to  the 
square  inch;  otherwise,  the  keg  fills  with  foam 
in  the  drawing  off,  ana  the  bubbles  subsiding 
leave  an  air  space  over  the  liquid  beer,  whi^ 
absorbs  a  i>ortion  of  the  carbonic  acid  gas  and 
soon  leaves  the  beer  in  the  keff  flat  As  the  ait 
is  now  practiced,  arriving  at  the  proper  d^:iee 
of  pressure  when  to  put  the  beer  in  kegs  is 
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merely  a  matter  of  judgment  or  guees  hy  the 
foreman^  and  no  two  Bhavings  casks  wul  be 
drawn  off  at  precisely  the  same  pressure,  and 
the  elf  erresdng  qualities  of  the  Mer  will  vary 
considerable,  much  to  the  detriment  of  sales  by 
the  brewer.  If  the  beer  Is  not  put  in  market 
at  once  at  this  stage,  the  bungs  have  to  be  re- 
moved from  the  casks  and  the  gas  allowed  to 
escape.  Then  the  escaping  gas  stirs  up  the 
Teast  and  impurities  that  have  settled  to  the 
bottom,  and  the  beer  has  to  go  again  through 
the  entire  shayings  cask  step  m  the  process. 

«  Under  the  processes  now  in  use,  it  requires 
about  twenty  days  to  put  beer  on  the  market 
after  it  ia  pumped  into  the  shavings  casks. 
This  delay  reouires  brewers  to  keep  a  larse 
amount  olT  caintal  invested  during  the  time  m 
unfinished  beer,  and  it  is  highly  Important  to 
decrease  this  time  of  preparation. 

"The  essential  features  of  our  invention  have 
been  patented  in  foreign  countries  as  foUows: 
France,  to  Leo.  Meller  &  Co.,  filed  September 
28, 1876,  allowed  and  countersigned,  Paris, 
November  80, 1876,  No.  114787;  Belgium,  to 
Leo.  MeUer  &  Co.,  filed  February  14, 1877,  al- 
lowed and  counterisigned,  Bruxelles,  February 
28,  1877,  No.  41617. 

"The  object  of  our  invention  is  to  overcome 
the  difficulties  above  named,  and  also  to  pro- 
duce in  a  shorter  time  a  better  quality  of  beer, 
containing  more  sugar  and  less  alcohol. 

"Our  invention  consists  in  treating  the  beer 
when  in  the  shavings  cask  step  of  the  process, 
in  one  or  more  closed  casks,  under  automatic- 
ally controllable  carbonic  add  gas  pressure, 
venerated  either  by  the  mild  fermentation  of 
uiebeerorartifldally.  This  equalizes  the  press- 
ure in  such  cask  or  series  of  casks;  and  tne  ef- 
fervescing quality  of  th^  beer  in  all  the  casks, 
when  two  or  more  are  connected  together,  is 
uniform. 

"The  cask  or  casks  being  dosed,  none  of  the 
beer  wastes  by  running  over,  and  the  foul  smells 
and  washing  of  the  casks  and  cellars  are  avoided. 
The  escaping  carbonic  add  gas  is  conducted 
from  the  reuef  valve  to  the  open  air,  and  does 
not  settle  in  the  brewing  cdlars,  to  endanger 
Ufe. 

"Our  invention  consists,  further,  in  similarly 
treating  the  beer  when  in  the  'kraeusen'  stage, 
or  subsequentiy  thereto,  or  both,  or  when  in 
the  settling  casks  ( '  ruh-beer ' ),  this  being  the 
second  fermenthig  stage— that  is  to  say,  our 
invention  consists  in  so  treatizig  the  beer  at  any 
time  or  times  previous  to  racking  oif  and  bung- 
ing or  bottling. 

"In  order  that  those  skilled  in  the  art  may 
make  and  use  our  invention,  we  will  proceed  to 
describe  the  manner  in  which  we  have  carried 
it  out: 

"In  the  drawings  A  A  are  shavings  casks, 
having  faucets  a  a.  provided  with  valves  i  t , 
inserted  tightly  in  their  bungs.  These  faucets 
are  connected  to  taps  N  on  the  main  pipe  a\ 
by  means  of  fiezible  sections  k,  provided  with 
couplings.  The  taps  or  connections  have  valves 
i'  f^  Pipe  a'  bends  upward  and  passes  above 
the  levd  of  a  water  column,  C,  ana  then,  pass- 
ing downward,  enters  the  base  of  the  column 
at  X,  where  it  Ib  provided  with  a  cock  b'.  The 
water  column  or  vessel  0  has  a  faucet,  d,  to 
•draw  off  water,  when  desired  to,  decrease  the 
-pressure.  A  depending  branch  pipe,  e,  and 
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cock,  e\  serve  to  discharge  any  condensed 
moisture  from  pipe  a,  and  a  pressure  gauge,     l^^°J 
^,  serves  to  indicate  the  pressure. 

"By  means  of  a  gas  generator  located  at  h 
and  connected  to  pipe  a  by  means  of  pipe  /, 
having  cock  g,  we  are  enabled  to  test  the  Joints 
of  the  apparatus  and  drive  all  atmospheric  air 
from  the  pipes  when  the  operation  b€^;iiia. 

"At  the  top  of  the  water  colunm  is  a  conical 
cap  terminating  in  a  pipe,  £,  which  is  projected 
out  of  the  building  and  leads  all  the  sas  into 
the  open  air.  hocaXed  within  this  cap  u  a  con- 
ical diaphragm,  C,  centrally  located,  so  that 
should  the  escape  of  the  gas  become  so  rapid 
as  to  lift  the  body  of  water  upward,  the  water 
will  be  arrested  by  the  diaphragm,  while  the 
gas  escapes  around  its  edges. 

"P  iS  evident  that  the  pressure  in  all  the  shav- 
ings casks  connected  with  pipe  a'  will  be  equal, 
and  will  be  kept  so  indefinitely  by  means  oi  ^e 
water  column,  and,  as  far  as  the  enlivening  of 
the  beer  is  concerned,  it  is  always  ready  for 
market,  be  it  ten  days  or  four  months;  whereas, 
in  processes  now  practiced  beer  has  to  be  bunged 
at  a  particular  time  for  a  particular  day's  mar- 
ket 

"Our  process  enables  the  brewer  to  keep  on 
hand  merchantable  beer,  which  can  be  shipped 
instanUy;  or,  if  trade  decreases,  it  enables  him 
to  keep  his  stock  on  hand  without  deterioration 
till  the  demand  is  made  for  it. 

"All  that  has  been  said  above  in  rdation  to 
a  series  of  casks  applies,  of  course,  equally  to 
treatment  in  a  single  cask. 

"It  is  obvious  that  means  other  than  a  water 
column  maybe  adopted  for  equalizing  the  press- 
ure of  the  eas,  without  departing  from  the 
spirit  of  ourmvention— as,  for  example,  safety 
valves  and  the  like— and  the  apparatus  is  sus- 
ceptible of  many  other  variations  without  af- 
fecting the  process  itself,  which  constitutes  the 
essence  of  our  invention. 

"By  using  our  process  we  are  enabled  to 
clarify  the  Mer  ana  clear  it  of  impurities  in 
d^t  days  or  less;  whereas,in  the  ordmary  proc- 
ess it  takes  from  twelve  to  twenty  davs.  This 
immense  gain  in  time  we  ascribe  to  tne  follow- 
ing action:  the  air  beinff  forced  out  of  the 
pipes,  the  carbonic  add  fi  Us  them  and  the  space 
m  the  casks  above  the  beer.  Then  the  gas 
slowly  accumulates  in  the  space  above  the  beer  [4191 
until  the  pressure  above  is  such  as  to  overcome 
the  density  of  the  beer  and  re-enter  it,  so  as  to 
charge  it  up  to  tiie  pressure  for  which  the  col- 
umn is  set.  This  creates,  in  a  manner,  an  equi- 
librium between  the  rising  bubbles  and  the 
piesBUTD  above,  during  which  gravity  can  act 
rapidly  on  the  yeast  and  impurities  in  the  beer 
and  carry  them  down  among  the  shavings  at 
the  bottom  of  the  cask,  where  they  remain. 

"We  introduce  thedarifying  gelatine  into 
the  shavings  casks  after  the  beer  is  introduced, 
and  before  connecting  with  pipe  a';  and  actual 
practice  has  demonstrated  to  us  that  to  darify 
tiie  beer  by  our  process  requires  only  about  one 
half  of  the  gelatine  heretofore  used.  This  sav- 
ing, together  with  the  saving  of  the  waste  beer 
heretofore  mentioned  (one  or  more  barrels  in 
every  forty),  and  the  saving  of  labor,  will  grea^ 
ly  cheapen  the  production  of  beer. 

"When  we  desire  to  make  beer  for  bottling, 
we  attach  our  apparatus  to  the  settling  casks 
filled  with  beer,  and  no  young  beer  (kraeusen) 
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Is  added,  but  a  little  fi;elatine  is  added  and  (be 
beer  allowed  to  remiuii  for  from  foiirteen  to 
twenty  days,  until  it  becomes  'lively*  (saturated 
with  CO.),  and  it  is  then  bottled. 

"We  find  that  bottled  beer  prepared  this 
way  Is  healthier,  and  will  last  in  good  condition 
two  or  three  months;  whereas,  the  beer  bottled 
in  the  usual  manner  with  kraeusen  beer  lasts 
only  for  eight  or  ten  days,  if  pure  and  not 
steamed  after  bottling,  the  latter  spoiling  the 
aioma  and  flavor. 

"Having  thus  described  our  invention,  what 
we  claim  as  new,  and  desire  to  secure  by  letters 
patent,  is: 

1.  The  process  of  preparing  beer  for  the  mar- 
ket, which  consisiB  mholdine  it  under  controll- 
able pressure  of  carbonic  bc&  gas  when  in  the 
'kraeusen'  stage,  substantially  as  set  forth. 

"2.  The  process  of  treating  beer  when  in  the 
kraeusen  stage,  which  consists  in  holding  it  in 
a  vessel  undor  automatically  controllable  press- 
ure of  carbonic  add  gas,  substantially  as  de- 
scribed. 

"8.  The  process  of  preparing  and  preserving 
[420 J  beer  for  the  market,  which  consists  in  holding 
it  under  controllable  pressure  of  carbonic  add 
gas  from  the  beginning  of  the  kraeusen  stage 
until  sudi  time  as  it  is  transferred  to  k^gs  and 
bunfl;ed,  substantiaUy  as  described. 

"4.  The  method  herdn  described  of  preserv- 
ing beer  in  a  marketable  condition  after  it  has 
piused  the  kraeusen  stage,  which  consists  in 
holding  it  under  pressure  of  carbonic  add  gas, 
said  pressure  being  automatically  regulated  by 
a  counteractinff,  hydrostatic  pressure,  substan- 
tially as  descriMd. 

"5.  The  process  of  treating  beer  when  in  the 
second  fermenting  sta^  ('ruh-beer'),  which 
consists  in  holding  it  under  automaticallT  con- 
trollable pressure  of  carbonic  add  gas,  suDstan- 
tiallv  as  described. 

'  '6.  The  process  of  treating  beer  in  the  course 
of  its  manufacture,  whidi  consists  in  holding 
it  in  closed  connected  vessels  under  automatio- 
allv  controlled  pressure  of  carbonic  add  gas, 
substaiitially  as  described. 

"7.  The  process  of  clarifying  and  settling 
beer  in  a  series  of  shavings  casks,  and  equaliz- 
ing the  rate  of  fermentation  in  all  of  them, 
whereby  the  beer  is  more  rapidly  and  thor- 
oughly clarified,  and  will  be  ready  for  racking 
oif  in  all  the  ca^  at  the  same  time,  and  can  be 
kept  so,  which  consists  in  holding  the  beer  in 
closed  connected  shavlnes  casks  under  auto- 
matically controlled  low  pressure  of  Mrbonic 
acid  gas,  substantially  as  described. 

"8.  Casks  A  A,  provided  with  cocks  a  a,  flex- 
ible sections  k,  and  taps  K  N,  la  combination 
with  main  pipe  d,  water  column  C,  and  press- 
ure gauge  0^,  all  constructed,  arrangea,  and 
operated  as  and  for  the  purposes  set  forth." 

Infringement  is  alleged  of  dafans  1,  2,  8,  4, 
8  and  7.  The  drcuit  court  dismissed  the  bOl, 
and  the  plaintiff  has  appealed. 

The  prindpal  contest  in  the  case  is  as  to  the 
validity  of  the  patent,  as  a  patent  for  a  process. 
The  state  of  the  art  of  brewing  beer,  so  far  as 
it  concerns  the  invention  of  we  patentees.  Is 
set  forth  in  the  spedflcation.  That  invention, 
•o  far  as  it  is  applicable  to  what  is  called  the 
kraeusen  stage  of  beer,  is  applicable  to  the  beer 
after  it  is  pumped  into  the  snavings  casks,  and 
the  kraeusen  beer  is  added  for  the  purpose  of 
IIM 


starting  a  mild  fermentation.  By  the  old  proc- 
ess the  fermentation  lasted  from  ten  to  flf teei» 
days,  until  the  veneration  of  the  gas  was  re- 
duced to  a  mimmumu  By  the  rifing  of  the 
carbonic  add  gas  through  the  efTervescenoe  of 
the  beer,  a  foam  was  formed,  whidi  ran  over 
the  edges  of  the  open  bung  hole  and  wasted 
more  or  less  of  the  beer,  say  one  barrd  in  every 
forty.  This  waste  beer  soured  and  mildewed, 
produced  foul  vapors  injurious  to  health,  altered 
the  flavor  of  the  beer  in  the  casks,  and  sometimes 
spoiled  it  entirely.  The  washing  of  the  barrels 
on  the  outside  was  required,  the  temperature  of 
the  cellar  was  raised  by  the  use  of  the  water  for 
the  washing,  and  the  ice  was  wasted  which  was 
packed  in  the  cellar  to  keep  the  temperature  at 
about  41"  Fahrenhdt.  After  the  beer  had  been 
in  the  shavings  casks  from  ten  to  fifteen  days, 
eelatine  or  some  other  darifving  medium  wa» 
mtroduced,  and  at  the  end  of  a  couple  of  days 
the  beer  was  entirdy  dear.  The  shavings  cask 
was  then  bunged  up  tightly  for  from  three  to 
five  days,  to  confine  the  last  portions  of  the  ris- 
ing carbonic  add  gas,  and  chaige  the  beer  with 
it  to  make  it  merchantable.  T&  proper  degree 
of  pressure  in  the  shavings  cask  at  which  ta 
draw  off  the  beer  into  kegs  for  market  was  a 
matter  of  judgment  in  the  workman.  If  the 
pressure  was  over  seven  pounds  to  the  square 
indi,  the  keg  flUed  with  foam  in  drawing  it  olf 
and  the  bubbles  subsiding  left  an  air  space  over 
the  liquid  beer,  whidi  absorbed  aportion  of  the 
carbonic  add  gas,  and  soon  left  the  beer  in  the 
keg  flat.  As  a  result  of  the  fact  that  the  prop^ 
degree  of  pressure  was  merdy  a  matter  of  Judg- 
ment, no  two  shavings  casks  were  drawn  ofif  at 
predsdy  the  same  pressure,  and  the  e(ferve»- 
dng  qualities  of  the  beer  would  vary  oonsider- 
ably.  If  the  beer  was  not  put  into  market  at 
once,  at  the  proper  stage,  the  bungs  had  to  be 
removed  from  tne  shavings  casks  and  the  gas 
allowed  to  escape.  The  escaping  gas  then 
stirred  up  the  yeast  and  impurities  wmdi  had 
settled  at  the  bottom,  and  tne  beer  had  to  eo^ 
again  through  the  entire  shavings  cask  stage  m 
ih0.  process.  It  required  about  twenty  days  to 
put  beer  on  the  market  after  it  was  pumped 
mto  the  shavings  casks.  This  delay  required 
brewers  to  keep  a  large  amount  of  capdtel  in- 
vested during  the  time  In  unfinished  beer,  and 
a  decrease  of  this  time  of  preparation  was 
highly  important 

Upon  these  premises,  the  object  of  the  Inven- 
tion of  the  patentees  was  to  overcome  the  difll- 
culties  above  named.  In  this  view,  the  state- 
ment of  the  invention  in  the  specification  is  in 
these  words:  ''Our  invention  consists  in  tieatr 
ing  the  beer  when  in  the  shavings  cask  ^^kep  of 
the  process  in  one  or  more  dosed  casks  undei* 
automatically  oontroDed  carbonic  add  gas  press- 
ure, generated  dther  by  the  mOd  fermentatiott 
of  the  beer  or  artifldailly.  This  equalizes  the 
pressure  in  such  cask  or  series  of  casks,  and  the 
effervescing  quality  of  the  beer  in  all  the  casks, 
when  two  or  more  are  connected  together,  is 
uniform.  The  cask  or  casks  being  dcSed,  none 
of  the  beer  wastes  by  runnning  over,  and  the 
foul  smells  and  washmg  of  the  casks  and  cd]ai» 
are  avoided.  The  escaping  carbonte  add  gas  is 
conducted  from  the  rdief  valve  to  the  open  air, 
and  does  not  settle  in  the  brewing  cellan,  to 
endanger  life."  This  is  fahrly  to  be  read  as  a 
statement  that  the  beer  is  to  be  thus  tnatod 
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daring  the  whole  of  Its  sabjection  to  tbe  thxr- 
ings  cask  stage  of  tlie  process,  whether  in  one 
closed  cask  or  in  two  or  more  closed  casks  con- 
nected together.  The  statement  is  that  the  cask 
•or  casks  are  to  bedosed,  that  is,  closed  through- 
•out  the  shavings  cask  stage  of  the  prooess,  and 
kept  during  that  process  under  automatically 
-controllable  carbonic  acid  gas  pi^eesore,  gener* 
ated  either  l^  the  mild  fermentation  of  the  beer 
<xrartificiaUy.  Itis  also  stated  that  none  of  the 
beer  wastes  liy  running  over,  and  that  the  foul 
smells  and  washing  of  th«>  casks  and  cellais  are 
avoided,  and  that  the  escaping  carbonic  add 
gas  is  conducted  to  the  open  air.  These  con- 
sequences cannot  follow,  aor  can  the  advent- 
S)es  of  the  invention  set  forth  be  f uUv  availed 
,  unless  the  casks  are  closed  from  me  begin- 
ning of  the  shavings  cask  kiaeusen  stage.  Ad- 
equate means  for  woi^ing  this  process  and  se- 
curing this  result  are  set  forth  in  the  spedflca- 
tion;  also,  means  for  connecting  together  a 
series  of  shavings  casks,  so  as  to  secure  equal 
pressure  in  all  of  them. 

The  specification  further  says:  "By  using 
our  ivrocess  we  are  enabled  to  clarify  the  beer 
and  dear  it  of  impurities  in  eight  days  or  lees; 
whereas,  in  the  ordinary  process  it  takes  from 
twdve  to  twenty  days.  This  immense  gain  in 
time  we  ascribe  to  the  following  action:  the 
air  bdng  forced  out  of  the  pipes,  the  carbonic 
add  fills  them  and  the  space  in  the  casks  above 
f^j^i  ihe  beer.  Then  the  gas  slowly  accumulates  in 
the  space  above  the  beer  untQ  the  pressure 
above  is  such  as  to  overcome  the  density  of  the 
beer  and  re-enter  it,  so  as  to  charge  it  up  to  the 
pressure  for  which  the  colimm  is  set  This 
creates,  in  a  manner,  an  equilibrium  between 
the  rising  bubbles  and  the  pressure  above,,  dur- 
ing which  gravity  can  act  rapidly  on  the  veast 
and  impurities  in  the  beer  and  cany  them  down 
among  the  shavings  at  the  bottom  of  the  cask, 
where  they  remain. 

"We  introduce  the  darifving  gelatine  into 
the  shavings  casks  after  the  beer  is  introduced, 
and  before  connecting  with  pipe  d;  and  act- 
ual practice  has  demonstrated  to  us  that  to 
darify  the  beer  by  our  process  requires  only 
about  one  half  of  the  gelatine  heretofore  used. 
This  saving,  together  with  the  saving  of  the 
waste  beer  heretofore  mentioned  (one  or  more 
barrels  in  everv  forty),  and  the  saving  of  labor, 
will  greatly  cneapen  the  production  of  beer." 

The  third  dalm  of  the  patent  is  as  follows: 
"8.  The  proeess  of  preparing  and  preserving 
beer  for  the  market,  whldi  consists  in  holding 
it  under  controllable  pressure  of  carbonic  add 
gas  from  the  beginning  of  the  kraeusen  stage 
nnta  such  time  as  it  is  transferred  to  kegs  and 
bunged,  subetantiallv  as  described."  This 
daim  covers  the  real  invention  of  the  process  of 
the  patentees,  if  ft  be  their  invention  and  be 
patentable  as  a  pfooess. 

The  diouit  court,  in  its  opinion  (SO  Fed. 
Bep.  796,  788),  held  that  the  most  that  oould 
be  daimed  by  the  patentees  was  that  they  ap- 
plied the  controllable  pressure,  created  by  the 
carbonic  add  gas  in  a  state  of  fermentation,  at 
an  earlier  stage  than  was  before  known;  that 
the  essential  parts  of  the  apparatus  used  were 
known  before;  tiiat  the  same  controllable  press- 
ure had  been  applied  at  various  stages  of  the 
manufacture:  that  the  application  afone  stage 
of  the  condition  of  the  beer  instead  of  another 
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would  seem  not  to  involve  onythinc  more  than 
a  mere  mechanical  diance,  which  could  be 
employed  bv  anvone  skilled  in  the  art;  and 
that  the  dalm  <n  the  patent  for  a  particular  [4M] 
process,  irrespective  of  the  medianical  devices 
daimed  (whidi  the  defendants  had  not  used), 
could  not  be  sustained.  But  we  think  that  in 
this  view  the  court  erred,  and  that  the  third 
daim  of  the  patent  is  a  valid  daim  for  the  pro- 
cess covered  by  it  and  describedin  the  spedfl- 
cation.  The  testimony  is  very  full  and  dear 
that,  as  a  process,  it  was  not  known  or  used 
before  in  the  art  of  making  beer;  that  it  worked 
a  valuable  and  important  chaD|;e  in  that  art,  in 
the  particulars  set  forth  in  me  spedfication; 
that  It  went  at  once  extensively  into  use,  both 
in  Europe  and  in  the  United  States;  and  that  it 
was  recognized  as  a  new  and  valuable  inven- 
tion, in  published  works  on  the  subject,  inmie- 
diatdy  after  it  was  made  known. 

Professor  Haines,  the  leading  enert  for  the 
plaintifF,  says:  "  The  Meller  and  Hofmann 
system  accomplishes,  in  my  opinion,  many  re- 
sults which  had  not  before  been  obtained,  and 
it  acts,  in  doing  so,  in  this  way:  automatically 
regulated  pressure  is  applied  to  the  casks  dur- 
ing the  process  of  active  fermentation,  and  air 
is  thereby,  of  coarse,  excluded.  Under  this  in- 
creased pressure  and  the  exdusion  of  air,  fer- 
mentation takes  place  more  regularly,  and  the 
impurities  in  the  beer  settle  more  rapidly.  By 
the  exclusion  of  the  air,  moreover,  fewer  im- 
purities are  produced,  for  it  is  a  demonstrated 
fact  that,  when  oxvgen  is  excluded  from  a  fer- 
menting mixture,  lewer  yeast  cells  and  other 
solids  are  generated.  Not  only  is  there,  there- 
fore, produced  leas  matter  to  subside,  but  by 
the  increased  pressure  these  particles  are  ren- 
dered spedflcaUy  heavier,  and  therefore  settle 
much  more  rapidly.  The  process,  therefore, 
if  applied  during  the  stage  of  active  fermenta- 
tk>n,  not  only  regulates  the  fermentation,  but 
will  materially  hasten  the  clarifying  of  the  beer, 
both  of  which  are  objects  not  obtained,  so  far 
as  I  know,  by  any  previously  used  process  or 
apparatus." 

The  invention  of  the  patentees  covered  by 
daim  8  is,  as  stated  before,  applicable  to  the 
beer  in  the  kraeusen  stage  in  the  shavings  casks. 
The  shavings  in  these  casks  are  thin  strips  of 
white  beech,  hazd  nut,  or  other  suitable  wood, 
placed  lengUiwise  of  the  cask,  on  its  bottom,  [425j 
opposite  the  bungbole,  and  used  as  a  flniuff 
medium.  Bdng  porous,  they  absorb  the  turbid 
ingredients  in  the  beer,  and  also  mechanically 
arrest  them,  when  predpitated.  The  kraeusen 
beer  which  is  added  to  the  contents  of  the 
shavings  casks,  to  produce  fermentation,  is 
young  beer,  in  full  fermentation,  the  beer  or 
wort  to  which  the  kraeusen  beer  is  added  in  the 
shavings  casks  being  itself  oompaiativdy  flat 
and  not  clarified. 

Vent  bungs  of  various  descriptions  existed 
before,  but  were  used  towards  the  last  stage  of 
the  fermentation  of  the  beer  in  the  kraeusen 
stage  in  the  shavings  casks,  to  confine  median- 
icifiy  the  very  last  of  the  slowly  generating 
gas,  the  valve  or  vent  in  the  bunff  operating  to 
prevent  over  pressure  or  "over  bunging,**^  in 
case  there  should  be  delay  in  drawing  oif  the 
beer  after  it  became  ready  for  market.  The 
effect  of  the  accumulation  of  the  carbonic  add 
gas  generated  in  the  later  stages  of  the  fer- 
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mentation  wai  and  if  to  Impart  more  effer- 
vescence to  the  beer.  The  mvention  of  the 
patentee!  is  entirely  independent  of  the  old  and 
well  known  vent  bungs,  and  of  any  prior  ap- 
paratus for  preventing  over  bunging.  It  it  for 
the  process  of  bunging  the  cask  snnultaneously 
with  the  commencement  of  the  active  fermenta- 
tion of  the  beer  in  the  kraeusen  stage.  It  util- 
izes the  gas  to  clarify  the  beer,  tiie  pressure  of 
the  gas  causing  the  impurities  quickly  and 
permanentiy  to  deposit  themselves  on  the  bot- 
tom and  sides  of  the  cask,  injrtead  of  being  re- 
moved, as  in  the  old  method,  by  overflowing 
and  slow  deposit.  Professor  Haines  says;  '*The 
novelty  and  characteristic  feature  of  the  proc- 
ess, by  which  its  excellent  results  are  produced, 
chiefly  arises  from  its  introducing  an  automatic- 
ally acting  process  at  an  earlier  stage  of  the 
preparation  of  beer  than  has  been  practiced 
oy  other  devices.  This  earlier  bunging  pro- 
duces a  number  of  valuable  results,  one  of  the 
most  valuable  of  which  is  the  rapid  clarificar 
tion  of  the  beer.  By  placing  the  actively  fer- 
menting liquid  under  adequate,  automatically 
controlted  pressure,  and  keeping  it  thus  under 
pressure  until  drawn  off  for  use,  the  beer  fer- 
ments more  equably,  less  sediment  is  produced, 
and  clariflcation  is  more  rapid  and  more  certain. 
It  is,  then,  as  I  understana  it,  not  the  mechaii- 
ical  application  of  pressure,  but  the  application 
of  a  suitable  pressure,  beginning  with  the  sec- 
ond active  fermentation  of  the  beer  and  oon- 
tinuinff  to  the  dose,  that  constitutes  the  most 
valuable  and  novel  feature  of  this  process." 

Dr.  Ruschhaupt,  another  expert  witness  for 
the  plaintiff,  says:  "It  is  an  acknowledged  fact 
that  the  influence  of  pressure  upon  a  compress- 
ible object  suspended  in  a  liquid  causes  it  to 
dnk,  and  also  that  pressure  in  dosed  vessels  is 
propagated  to  all  sides  with  the  same  force. 
For  this  reason  an  ascending  or  rising  of  the 
insoluble  impurities  cannot  take  place  as  long 
as  the  pressure  continues  or  increases;  however, 
as  soon  as  the  pressure  is  rdeased  or  dimin- 
ished, a  risinff  must  necessarily  result  With 
beer  especially  such  risinf  easily  occurs,  and 
the  lighter  impurities  will  ahnost  at  once  be 
drawn  into  the  beer  affain.  Any  apparatus 
which  does  not  allow  the  pressure  to  become 
diminished  at  any  time  dunng  the  operation, 
and  which  is  not  apt  to  get  out  of  oraer  or  be- 
come dogeed,  like  a  hydrostatic  column,  will 
avoid  the  drawbacks  above  referred  to,  and  this 
object  is  beyond  question  f  ullv  acomplished  by 
the  apparatus  patented  to  Meller  and  Hofmann . 
It  is  not  simply  a  safety  valve  or  vent,  but  in- 
tended to  accomplish  much  more,  and  to  be 
used,  if  necessarv,  in  the  height  of  the  kraeusen 
stage.  Bat  not  in  this  respect  lies  the  prindpal 
advantages  of  said  patent.  .  {ts  new  mode  of 
treatment  is  the  main  thing.  The  patent  rec- 
ommends automatic  bunging  at  an  earlier  stage 
of  manufacture  than  before  practiced,  viz. :  dur- 
ing the  kraeusen  stage,  and  for  an  entirely  dif- 
ferent purpose,  viz.,  to  hasten  the  darifying 
and  settiing  of  the  beer.  The  patent  suggests 
in  this  respect  a  new  and  different  mode  of 
treatment  before  the  beer  is  dear  and  settled. 
The  new  process  is  carried  into  effect  by  caus- 
ing the  liquid  in  the  cask  to  be  placed  under  an 
even  and  equal  pressure  of  carbonic  add  gas, 
which  is  uniformly  applied  and  maintained 
throughout  the  treatment,  up  to  the  veiy  time 
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of  rocking  off  the  beer,  by  means  of  an  aato- 
maticaUv  working  valve  or  weight,  regulated 
at  a  prefixed  stanaard  of  about  seven  pounds  to 
the  squara  inch." 

The  advantages  of  the  process  in  practice  are  [4271 
thus  stated  by  Mr.  Seib,  a  brewer:  "First,  I 
save  on  a  ihirty-barrd  cask  about  a  band  and 
a  half  of  beer;  secondlv,  mv  beer  will  not  be- 
come over  buneed;  third,  m  the  old  mode  of 
treating  beer,  when  the  liquid  was  two  to  three 
weeks  ou  shavings,  it  became  a  shavings  taste, 
which  \b  not  the  case  under  the  MeUer  and 
Hofmann  method.  You  may  keep  the  beer 
two  months  in  the  latter  way.  Fourth,  it  also 
invdves  material  financial  advantages,  in  this: 
if  the  beer  is  not  used  at  the  particular  time,  it 
needs  not,  as  of  old,  be  pumped  over  into  other 
casks  to  guard  against  the  results  of  over  bung- 
ing. There  is  another  most  important  advan- 
tage arising  from  this  early  process  of  bunging. 
It  prevents  overflovrage  and  the  veast  souring 
the  floora  and  cellars;  and,  as  tne  yeast  is  a 
plant  and  continues  to  grow,  the  atmosphere 
becomes  corrupted,  which  reacts  on  tiie  beer  in 
the  cellar." 

Contemporary  publications  give  to  the  pa- 
tentees the  credit  of  this  invention.  In  the 
"Manual  of  Beer  Brewing,"  published  at 
Weimar,  in  1877,  by  Prof.  Ladislaus  Von  Wag- 
ner,  at  pag^es  728  and  729,  Meller's  method  of 
treatment,  in  using  carbonic  add  gas  to  darify 
beer,  is  spoken  of  as  successful,  and  as  having 
been  already  introduced  for  four  yean  and 
spread  over  me  whole  European  Continent  In 
a  treatise  on  beer  brewing,  published  at  Braun* 
schwdg,  in  1877,  by  Dr.  C^l  Lintner,  the  in- 
vention, as  one  for  putting  the  beer,  when  drawn 
off  into  casks,  immediatdy  under  the  pressure 
of  pure  carbonic  addeas. ia ascribed  to  Mdler. 
In  "  The  American  &er  Brewer,"  published 
at  New  York,  in  June,  1878,  by  A.  Schwartz, 
the  invention  is  spoken  of  as  one  which  the 
writer  had  seen  in  1877  at  the  brewer}'  of  Mr. 
Hofmann,  at  Mannhdm,  in  Germany,  carried 
out  by  a  bunging  apparatus  such  as  is  described 
in  the  patent 

Within  the  rules  laid  down  by  this  court  in 
Oominff  v.  Burden,  66  XJ.  8. 16  How.  262,  267 
[14:688, 6901; mOochraneY.  DeenerM U.  S.780, 
787,788  [24:189,1411:  and  in  TOghmanY.  Proctor, 
102  U.  S.  707,  7^,  72^  726  [26:  279,  286], 
we  think  that  tiie  method  or  art  covered  by  the 
third  claim  of  the  patent  is  patentable  as  a  proo> 
ess,  irrespective  of  the  apparatus  or  inslro- 
mentality  for  carrying  it  out  It  is  the  perform- 
ing of  a  series  ox  acts  upon  the  be^  in  the  [428] 
kraeusen  stage,  producing  new  and  useful  re- 
sults in  the  art  of  making  marketable  beer.  The 
process  consists  not  in  merely  applying  an  ap- 
paratus to  the  cask  at  some  period  of  the 
kraeusen  stage  of  the  beer,  but  consists  in  this: 
that  when  the  beer  has  been  put  into  the  caaks» 
and  the  kraeusen  beer  is  added  to  it,  and  the 
apparatus  is  applied  at  the  beginning  of  the 
kraeusen  stage,  the  beer  will  be  kept  under  a 
controllable  pressure  of  carbonic  add  gas  until 
such  time  as  it  is  fit  to  be  transferred  to  the 
kegs  for  market,  such  pressure  resulting  in  the 
complete  and  speedy  clarification  of  the  beer, 
altliouffh  it  is  in  a  state  of  active  fermentation 
in  the  aosed  shavines  casks,  with  the  inddental 
results  of  no  loss  of  beer,  no  fouling  of  the  casks 
or  the  cellar,  no  alteration  of  the  flavor  of  the 
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beer,  and  no  danger  to  the  health  of  the  work- 
men. ThlBin^aB'WBBBMinOocfiraneT.Demer, 
"  A  mode  of  treatment  of  certain  materials  to 
produce  a  given  result,"  and."an  act,  or  aseries 
of  acta,  performed  upon  the  subject  matter  to 
be  transformed  and  reduced  to  a  different  state 
or  thing/'  and  *'  requires  that  certain  thinss 
should  be  done  with  certain  substances,  and  m 
a  certain  order."  It  is,  therefore,  a  process  or 
art  The  I4)paratu8  for  carrying  out  the  proc- 
ess is  of  secondary  consequence,  and  may  itself 
be  old,  separateiy  considered,  witiioutinyalidat- 
ing  the  patent,  if  the  process  be  new  and  pro* 
duces  a  new  result. 

There  appears  also  to  be  a  new  principle  of 
action  inyolved  in  the  invention  of  the  patentees. 
The  carbonic  add  gas  generated  by  the  fer- 
mentation in  the  cask,  instead  of  being  allowed 
to  continually  ascend,  as  it  does  with  an  open 
bunffhole,  keeping  the  liquid  constantly  in  a 
turmd  state,  and  overflowing  at  the  bunghole, 
is  made,  as  stated  in  the  s^dflcation,  to  first 
accumulate  in  the  space  above  the  beer  in  the 
dosed  cask,  until  the  pressure  is  such  that  the 
gas  overcomes  the  density  of  the  beer,  and  en- 
ters it  again,  and  diarges  it  up  to  the  pressure 
at  which  the  water  column  is  set,  thus  creatlDff 
an  equilibrium  between  the  rising  bubbles  m 
gas  and  the  pressure  above,  so  that  gravity  can 
act  on  the  yeast  and  impurities,  and  carry  them 
down  so  that  theywiU  renudn  with  theshavings 
[4M3  at  the  bottom.  This  is  a  new  use,  in  the  treat- 
ment of  fermenting  beer,  of  the  carbonic  add 
gas  which  it  generates,  and  a  new  method  or 
process  of  hastening  the  darif  ying  and  settling 
of  the  beer. 

This  being  the  ixroper  construction  of  the 
third  claim  of  the  patent,  we  are  prepaared  to 
consider  the  question  of  the  s^vd^  of  the  proc- 
ess covered  by  the  daim,  hi  the  light  in  which 
it  has  been  explained. 

The  United  States  patent  to  Qeorge  Wallace, 
No.  60981,  granted  Mardi  6, 1867,  does  not  ex- 
hibit any  such  process.  The  apparatus  shown 
in  it  acted  on  a  directly  opposite  prindple,  and 
was  dedffned  to  stir  up  the  fermenting  medium 
and  accelerate  the  fermentation  and  decompo- 
Maa  of  madu  Professor  Haines  says,  in  re- 
gard to  it:  "I  have  examined  the  Wallace 
patent,  and  compared  it  with  tiie  process  and 
apparatus  of  Meuer  and  Hof  mann.  In  my  opin- 
ion, the  two  are  radically  different  The 
Wallace  patent  hitroducesto  tlie  bottom  of  one 
fermenting  tank  a  pipe  which  is  connected  wiUi 
the  upper  portion  of  the  other  fermenting  cask. 
Now,  tf  any  excess  of  pressure  should  occur  in 
dther  caak  over  what  there  is  in  the  other,  a 
Quantity  of  carbonic  iKdd  gas  will  be  forced  to 
the  veiy  bottom  of  the  cask  having  the  smaller 
pressure,  and  in  this  way  the  yeast  and  other 
sediment  will  be  thoroughly  stirred  up  and  dif- 
fused through  the  fermenthig  liquid.  This 
would  unquestionably  increase  the  rapidity  of 
feimentation,  but  it  would  accomplish  exactly 
the  opposite  result  of  what  the  Heller  and  Hof- 
mann  process  contemplates;  namdy.the  forcing 
down  of  the  sediment,  so  as  to  darify  the  beer, 
and  not  its  agitation  and  dissemination  through 
the  fluid.  It  seems  to  me,  therefore,  that  £e 
Wallace  apparatus  and  process,  as  figured  and 
described  In  patent  62681,  would  not  and  could 
not  be  used  for  the  same  purposes  that  the 
ISSU.flL 


MdlerandHofmann  process  is*emp{oyed/  Dr. 
Rosdihaupt  testifies  to  the  same  dfect 

The  United  States  patent  No.  68686,  granted 
to  Thomas  R.  Hicks,  April  9, 1867,  the  United 
States  patent  No.  908^,  granted  to  WiUiam 
Dietrichsoi,  May  85,  18i^,  and  the  United 
States  patent  No.  116960,  granted  to  William 
Gilham,  June  18, 1871,  do  not,  any  of  them,  [430] 
disdose  the  process  of  the  appdlant,  of  con- 
trolling the  action  of  beer  in  active  fermenta- 
tion in  the  kraeusen  stage,  for  the  purposes  of 
dariflcation  and  preparation  for  market,  by 
means  of  the  controllable  pressure  of  carbonio 
add  gas.  The  patent  to  dilham  is  for  the  pro- 
duction of  sparkling  wine,  by  charging  the 
wine  under  pressure  with  the  carbonic  acid  gas 
ffenerated  by  the  wine  during  the  process  of 
fermentation.  It  does  not  deivdop  tne  procesa 
of  the  i^pellant  as  applied  to  beer  in  the  kraeu- 
sen stage,  nor  does  it  disclose  the  fact  that  Gil- 
ham  knew  of  the  existence  of  any  such  process. 

The  patent  to  Henry  Schlaudeman,  No. 
204687,  of  June  11, 1878,  the  patent  to  John  M. 
Ff  audler.  No.  206573,  d  July  2, 1878,  the  pa- 
tent  to  Theodore  F.  Straub«  No.  208771,  of  Oo- 
tober  8, 1878,  and  the  patent  to  Frank  Fehr, 
No.  215596,  of  May  20, 1879,  are  kter  in  date 
than  the  invention  of  Meller  and  Hof  mann,  and 
aUof  them  aresubsequent  in  date  tothe  introduc- 
tion into  use  of  that  invention  in  this  country, 
in  July  or  August,  1877. 

The  experiments  of  Clement  A.  Maua  were 
in  September,  1877.  The  apparatus  of  Jacob 
W.  Loeper  was  an  automatic  vent  bung,  but  it 
is  not  shown  to  have  been  used  in  carrying  out 
any  audi  process  as  that  of  the  appellant  The 
apparatus  of  Herman  Sturm  was  manifestly 
only  an  experiment,  abandoned  and  given  up 
before  the  invention  of  Meller  and  fiofmann 
was  introduced.  It  is  not  satisfactorily  shown 
to  have  been  used  on  shavings  casks  with  the 
beer  in  the  kraeusen  stage.  Dr.  Ruschhaupt 
testifies  that  the  devices  of  Storm,  all  of  them, 
bdonff  to  the  dass  of  automatic  vent  bungs 
used  auring  the  last  stages  of  after  fermenta- 
tion; that  they  were  not  capable  of  being  used 
during  the  loraeusen  stage,  in  shavings  casks, 
because  they  were  constructed  to  act  under  a 
much  lower  pressure  than  that  spoken  of  in 
the  patent  to  Meller  and  Hof  mann;  that  the  one 
with  the  mercury  ffauge  was  intended  to  work 
under  a  pressure  of  only  about  one  pound  to 
the  square  indi,  and  the  others  were  liable  to 

Sit  out  of  order  hv  the  clogging  and  rusting  of 
e  rorings;  and  that  they  were  only  applied  to 
let  off  the  surplus  carbonic  add  gas  from  lager 
beer  casks  to  prevent  their  bursting.  Prof.  [431] 
Haines  testifies  as  follows  in  regard  to  the  Sturm 
apparatus:  "  In  my  opinion,  the  forms  of  ap- 
paratus described  and  figured  in  the  testimony 
of  Gea  Sturm  could  not  be  practically  applied 
for  the  purposes  of  the  Meller  and  Hofmann 
process,  for  the  bungs  figured  and  described 
would  certainly  become  dog|:ed  bv  the  foam 
that  is  sent  upward  in  considerable  quantity 
during  the  active  fermentation,  and,  becoming 
doeged,  would  either  cease  to  act  or  dse  re- 
mam  permanentlv  open.  The  other  device 
figured  and  described  contemplates,  according 
to  the  description,  the  application  of  a  veir 
trivial  pressure,  stated  by  the  witness  himself 
as  equivalent  to  about  a  pound  per  square  inch. 
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Am  I  before  tertUled,  I  bellere  such  a  ferlTial 
prussara  would  not  Mng  about  the  effects  ob- 
tained by  the  Mdler  and  Hofmann  proceaa,  al- 
though ft  would  be  sufficient  to  chai:ge  the  beer 
with  a  certain  amount  of  gas  and  prevent  the 
casks  from  bursting,  which,  as  I  understand 
it,  was  the  object  of  the  appuatus  now  spoken 
of.  *  *  *  It  is  difflctut  to  determine,  from 
the  testimony  of  the  witness,  exactly  at  what 
stage  of  the  brewing  of  the  beer  the  apparatuses 
were  employed;  but  as  he  states  that  they  were 
made  in  1800,  at  which  time  the  treating  of  beer 
with  kraeusen  in  shavings  casks  was  not  prac- 
ticed, it  is  evident  that  the  apparatuses  were 
not  intended  to  be  applied  during  this  stege  of 
brewing." 

It  is  testifled  that  the  appellant's  proce«  of 
treating  beer  under  the  automatically  controll- 
able pressure  of  carbonic  add  gas  is  of  gtnX 
value  in  tbf  brewine  business,  and  has  come 
into  general  use  and  Been  put  up  in  about  eighty 
breweries,  many  of  which  are  among  the  uug- 
est  in  the  United  States. 

There  is  no  doubt  whatever  that  the  defend- 
ants have  used  the  prooess  covered  by  the  third 
claim  of  the  patent  One  of  the  defendants, 
Frank  A.  Maus,  testilles  that,  in  the  fall  of 
1878  or  the  spring  of  1879,  the  defendants  com- 
menced using  an  apparatus  which  applies  the 
controllable  pressure  of  carbonic  acid  gas  to  the 
beer  in  the  kraeusen  stage;  that,  as  soon  as  the 
finings  are  added  to  the  beer  in  the  shavings 
casks,  they  attach  the  apparatus;  that  some- 
times, however,  it  is  not  attached  until  a  day 
or  two  after  the  kraeusen  and  finings  are  added; 
that  they  keep  it  attached  from  ei^t  to  twenty 
days,  imtil  the  beer  is  drawn  off  for  the  mar- 
ket; that,  on  an  average,  they  gain  about  two 
days  by  tiie  use  of  the  apparatus;  and  that  they 
avoid  the  running  over  of  the  foaming  yeast 
through  the  bunff  hole. 

We  nave  confined  our  consideration  of  this 
case  to  the  third  claim  of  the  patent,  as  that  Is 
the  one  which  distinctly  embodies  the  invention 
of  the  patentees,  and  it  has  been  infringed  by 
the  defendants.  It  will  be  time  enough  to  con- 
sider the  other  process  claims,  and  the  eighth 
claim,  in  cases  involving  their  infringement, 
where  the  third  claim  is  not  also  infringed.  In 
the  present  case  it  appears  that  the  defendants 
have  used  "the  process  of  preparing  and  pro- 
•erving  beer  f6r  the  market,"  by  "  holding  it 
under  controllable  pressure  of  carbonic  add  gas 
from  the  beginning  of  the  kraeusen  stage  until 
such  time  as  it  is  tranf  erred  to  kegs  and  bunged, 
aubstantially  as  described  "  in  the  specification 
of  the  patent 

Ths  decree  cflhiOifTUit  (hurt  it  rewrtedj  and 
IA«  eaee  i$  remanded  to  that  court,  with  adirec- 
tion  to  enter  a  decree  establishing  the  validity 
of  the  third  daim  of  the  patent,  and  awarding 
a  peipetual  injunction  ana  an  account  of  promts 
and  damages,  and  to  take  such  further  proceed- 
inn  in  the  suit  as  may  not  be  inconsistent  with 
this  opinion. 
Trueoopv.  Test: 
Jaacsfl.  MoKeiuMiri  0tai!k,8apw  Oouzt  U.  8. 


PHILABBLPHIA  *  SOUTHKRN  MAIL 
STEAMSHIP  COMPANY.  Fif.  in  Brr„ 

COMMONWEALTH  OFPENNSTLYANIA. 

(Bee  B.  a  Beportsc^  ad-SM-Mri.) 

OontHMtanaX 
eommeree   poteert 

of  gram  reckptt  efOeamMpeompanif  engaged 
tft  inUHniaiU  and  foreign  eommeree^  iweiUd, 

lu  A  Slate  oannot  iMwiilllirihwnj  Imposa  upoa 
astoamship  oonvanj,  Inoorpoocatsd  mider  its  laws, 
a  tax  upon  its  gross  raoetolB  dierlved  from  the  trans- 
portation of  persons  andrpfopwrtjf  by  sea,  botifmn 
oiffereDt  Staras^  and  to  and  oom  imifn  ooantrias. 

a.  Theze«iilatton  of  teres  and  frel^li  veoeivatils 
for  the  transportation  of  persons  and  goods  be- 
tween different  States  and  between  the  States  and 


law^-retnijUaian  ef  intereUOe 
^wercf  Oengreee  etate  tatoation 
)tt  efiieamAipeampanif  engaged 


forelcm  oountrfes,  is  within  the  power  of  Oongxess 
eqinOy  with  the  rsffulatton  of  •  "    ' 
Suonltself. 


a  In  the  case  presented,  the  tax  la  question  oan- 
not be  regarded  as  an  income  tax. 

4.  Where  a  anbjeot  of  Interstate  ooomeroe  to 
natimial  in  oharaintflr,  or  admits  of  only  one  uniform 
system  of  regulation,  the  power  of  Oongrees  is  ex- 
dualve:  and  its  failure  to  make  express  regulations 
indicates  its  wiU  that  the  subjeot  shaU  be  fiee. 

ft>  If  a  state  statute  imponng  a  tax  upon  inter- 
state oommeroe  liunoonsntotlonal,  tt  is  not  cured 
bv  indudlng  in  its  provisions  snbjeots  within  the 
jurisdiction  of  the  State. 

The  case  of  thePlMoMsMaiftBsckiiiigiUL  Ob.  V. 

Argued  Apra  7,  li87.    Deeided  Mag  t?,  1S87, 

rl  ERROR  to  the  Supreme  Court  of  the  State 
of  Pennsylvania.    Beeereed. 
The  history  and  facts  of  the  case  appear  in 
the  opinion  oi  the  court. 
ifr.  Morton  P.  Henry,  for  plain  tiff  in  error. 
Meeiri.  W.  S.  Kirkpatriek,  Attg-Gen,  tjf 
Penmj/lvania  and  Jo7in  F.  8ander$an,  Deputy 
Attg-Gen,  ^  PmnegltarUa,  for  defendant  in 
enror. 

Mr,  Juetiee  Bradlejr  delivered  the  opinion 
of  the  court : 

The  question  in  this  case  is  whether  a  State 
can  constitutionally  impose  upon  a  steamship 
company,  incort>orated  under  its  laws,  a  tax 
upon  the  gross  receipts  of  such  company  derived 
from  the  transportation  of  persons  and  prop> 
ertv  by  sea,  between  dllEerent  States,  and  to 
ana  from  foreign  countite. 

By  an  Act  of  the  Legislature  of  Pennsyl- 
vania, passed  March  20, 1877,  it  was,  amongst 
other  things,  enacted  as  follows,  to  wit: 

"  That  every  railroad  company,  canal  com- 
pany, steamboat  company,  dackwater  naviga- 
tion company,  transportation  company,  street 
passenger  railway  company,  and  every  other 
company  now  or  hereafter  incorporated  by  or 
under  anv  law  of  this  Commonwealth,  or  now 
or  hereafter  incorporated  by  any  other  State, 
and  doing  business  in  this  Commonwealth,  and  13S7J 
owning,  operating,  or  leasing  to  or  from  another 
corporation  or  company  any  railroad,  canal, 
slackwater  navigation,  ox  street  passenger  rail- 
way, or  other  device  for  the  transportation  of 
freight  or  passengers,  or  in  any  way  engaged  in 
the  business  of  transporting  freight  or  poasen- 
gers,  and  every  telegraph  company  incorpo- 
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mted  luklff  lilt  lawi  of  this  or  any  oOier  Ststa. 
«nd  doing  boiliMHin  this  Oommonwedth,  and 
eveiy  oxpiwa  oompany,  and  any  palace  car  and 
aleq;>ing  car  company,  inooipoiated  or  nnin- 
oorporated,  doing  buaincai  in  this  Common- 
wealth, shall  pay  to  (he  State  Treasurer,  for  the 
use  of  theCommonwealtli,  a  tax  of  eight  tenths 
of  1  per  centum  upon  the  gross  receipts  of  said 
company  for toOsand  transportation,  telegraph 
Inuriness,  or  ca^press  bostness." 

A  similar  Act  was  passed^  the  same  Legis- 
iatore  on  the  7th  of  Jnne^  1879. 

By  the  terms  of  these  Acts,  retarns  of  the 
gross  receipts  arereqnired  to  be  made  erery  six 
months  to  the  auditor-general,  qpon  which  the 
tax  isassessed  by  him  and  charged  agahist  the 
company* 

Under  and  by  virtue  of  Ikeie  Ada,  the  Audi- 
toi^Oeneral  of  the  State,  in  October,  1860, 
cfaarsed  the  aopeUant^  the  Phihidelphia  & 
Southern  Mail  Steamship  Oompany,  taxes  m- 
on  itsgross  recsMs  for tlfo  years  1877, 1878, 
187»,  188D  and  iml,  all  of  which  receiplB  were 
derived  from  trelfl^t  and  passage  money  be- 
tween tlia  Ports  oTPhilad^hia  and  Savannah, 
and  in  foreign  trade  from  New  Orleans,  and  a 
email  amount  for  charter  psrtiesin  the  like 
trad&  The  tax  thus  charged  against  the  Com- 
pany for  the  ihre  years  in  question  amoonted  ttf 
about  $6,600,  and,  with  accumulated  interest 
and  penidtles,  to  over  96,000.  After  serving 
the  account  upon  the  Company,  an  action  was 
taroi^t  for  its  recovery  in  the  Conunon  Fleas 
d  Dauphin  County,  at  Harrisbuig.  The  de- 
fendant pleaded  that  it  was  a  Steamship  Com- 
nmv,  "  operating  sea-going  steamldiips  engaged 
in  the  bunness  cI  ocean  transportation  between 
diiferant  States  of  the  United  States  and  be- 
tween the  United  States  and  foreign  countries; 
and  that  aU  the  said  steamships  of  the  said  de- 
fendant were  duly  enrolled  or  registered  under 
r^oHi  the  laws  of  the  United  States  for  the  coasting 
y^^^^  or  foreign  trade  of  the  United  States;  and  that 
tiie  grass  recdptB  so  returned  to  the  Auditor- 
Oeneral,  upon  which  atax  has  been  levied  by 
the  Commonwealth  of  Fennsvlvania,  were  re- 
ceived t^  defendant  for  frdg&t  and  passengeis 
carried  In  the  said  steamships  on  the  oceanand 
on  the  navigable  waters  of  the  United  States, 
between  tbB  State  of  Pennsylvania  and  other 
Statesof  the  United  Stales,  and  between  the 
States  of  the  United  States  and  foreign  coun- 
tries, and  for  the  charter  and  hire  of  the  said 
steamships  to  other  parties  in  such  trade  and 
business;  and  that  no  part  of  the  ssid  gross  lo- 
ceipta  iras  received  xor  the  transportation  of 
frelghtandpassengersbetweenplaoea  within  the 
State  of  Pem^ylvania,  or  for  the  hire  and  use 
of  the  said  steamships  within  the  Stnte  of  Fttm- 
jjlvania.*' 

On  the  trial  of  tiie  cause  the  parties  entered 
into  an  agreement  as  to  the  facts,  showing  the 
gross  receipts  for  eadi  year,  in  each  brancn  of 
the  Company's  trade:  which  facts  supported 
the  allegations  of  the  plea.  A  trial  by  Jury 
was  dispensed  with,  ana  the  court  gave  Judg- 
ment for  the  Commonwealth  for  the  prindpil 
of  the  tax  and  interest  from  the  time  of  com- 
mencing suit  Exceptions  were  taken,  on  the 
«round  that  the  Judgment  was  in  conflict  with 
ttie  chuMe  of  the  Constitution  of  the  United 
Stales  giving  to  Congress  the  power  to  regulate 
commerce  with  forrign  Nations  and  among  the 
132  U.  &  U.  S.  Book  60. 


several  States.  Tlie  Judgment^  beiftg  removed 
by  writ  of  error  to  the  Supreme  Court  of  Penn- 
sylvania, was  affirmed  by  that  court;  and  its 
Judgment  is  now  before  us  for  review. 

The  qaestion  which  underlies  the  immediate 
question  in  the  case  is  whether  the  imposition 
of  the  tax  upon  the  Steamship  Compaojr's  re- 
ceipts amounted  to  a  regulation  of,  or  an  inter- 
ference with,  interstate  and  foreign  commerce, 
and  was  thus  in  conflict  with  the  power  grant- 
ed bv  the  Constitution  to  Congress?  The  tax 
was  levied  directly  upon  the  receipts  derived  by  raaai 
the  Company  from  its  fares  and  freights  for  >-'^*' 
the  transportation  of  persons  and  gM>d8  be- 
tween different  States,  and  between  the  States 
and  foreign  countries,  and  from  the  charter 
of  its  vessels  which  was  for  the  same  purpose. 
This  transportation  was  an  act  of  Interstate  and 
foreign  commerce.  It  was  the  carrying  on  of 
such  commerce.  It  was  that,  and  nothing  else. 
In  view  of  the  decisions  of  this  court,  it  cannot 
be  pretended  that  the  State  could  constitution- 
ally regulate  or  interfere  with  that  commevoe 
itself.  But  taxing  is  one  of  the  forms  of 
regulation.  It  is  one  of  the  principal  forma. 
Taxing  the  transportation,  either  by  its  ton- 
nage, or  its  distance,  or  by  the  numlNsrof  trips 
penormed,  or  in  anv  other  way,  would  cer- 
tainly be  a  rmilatlon  of  the  commerce,  a 
restriction  upon  it.  a  burden  upon  it  Clearly, 
this  could  not  be  done  by  the  State  without  in- 
terfering with  the  power  of  Coneress.  Foreign 
commerce  has  been  fully  reffolated  br  Con- 
irress,  and  any  regulations  Imposed  by  the 
States  upon  that  branch  of  commerce  would  be 
a  palpable  interference.  If  Congress  has  not 
made  any  express  rM^lations  with  regard  to 
interstate  commerce,  Its  inaction,  as  we  have 
often  held,  is  equivalent  to  a  decboation  that  it 
shall  be  free,  in  all  cases  where  its  power  is  ex- 
duaive;  and  its  power  is  necessaril  v  exclusive 
whenever  the  subject  matter  is  national  in  its 
character  and  properly  admits  of  only  one  uni- 
form system.  See  the  cases  collected  in  A»Mtfu 
V.  SMy  TcutingDUIria,  130  U.  S.  486, 466, 408 
[ante,  6641.  Interstate  commerce  carried  on  by 
ships  on  tne  sea  Is  surely  of  this  character. 

H,  then,  the  commoce  carried  on  by  the 
plaintiff  in  error  in  this  case  could  not  be  con- 
stitutional^ taxed  by  the  State,  could  the 
fares  and  irelghts  received  for  transportation 
in  carrying  on  that  commerce  be  constitution- 
ally taxed?  If  the  State  cannot  tax  the  trans- 
portation, may  It,  neverthelcH,  tax  the  fares 
and  fMgfats  received  thereforf  Where  is  the 
differencef  Lookingatthesubstance  of  things, 
and  not  at  mere  forms,  it  is  vety  difilcult  to  see 
any  difference.  The  one  thing  seems  to  be  tan- 
tamount to  the  other.  It  would  seem  to  be 
rather  metwhysics  than  plain  logic  for  the 
state  offldals  to  say  to  the  Company:  "  We 
win  not  tax  you  for  the  transportation  you  per- 
form, but  we  will  tax  you  for  what  you  get  loo^^ 
for  pierforming  it."  Such  a  position  can  hard-  ^  ^ 
ly  be  said  to  be  based  on  a  sound  method  of 
reasoning. 

This  court  did  not  so  reason  in  the  case  of 
Bnwn  V.  Marrfiand,  25U.  S.  12  Wheat  416  [6: 
679].  The  State  of  Maryland  required  all  im- 
porters of  foreign  coods,  and  other  persons  sell- 
mg  the  same  by  wholesale,  bale  or  package,  to 
take  out  a  license  and  pay  $60  therefiM*,  sub- 
ject to  a  penalty  and  forfeiture  for  selling 
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withoat  saeh  Ucetim  It  was  ooBtended  6n  the 
part  of  the  Btate  that  thi»  was  a  mere  tax  on  ^ 
the  occupation  of  selling  foreign  goods,  affect- 
ing  only  the  person anclnot  the  importation  of 
t)ie  goods  thonselyes,  or  the  occupation  of  im- 
porting them.  Ohirf  JusUee  Marshall  met  this 
ob]ectu>n  by  showing  that  the  attempt  to  regu- 
late the  sale  oi  imported  goods  was  as  much  in 
conflict  with  the  power  of  Congress  to  regulate 
commerce  as  a  r^ulation  of  their  importation 
itself  would  be.  ''  If  this  power,"  said  he  (re- 
ferring to  the  power  of  Congress),  "reaches 
the  interior  of  a  State,  and  may  be  there  exer- 
cised, it  must  be  capable  of  authorizing  the  sale 
of  those  articles  which  it  introduces.  Commerce 
is  intercourse;  one  of  its  mof«t  ordinary  ingredi- 
ents is  traffic.  It  is  inconceivable  that  the  power 
to  authorize  this  traffic,  where  given  in  the  most 
comprehensive  terms,  with  the  intent  that  its 
efficacy  should  be  complete,  should  cease  at 
the  pomt  when  its  continuance  is  indispensable^ 
to  its  value.  To  what  purpose  should  the 
power  to  allow  importation  be  given,  unaccom- 
panied with  the  power  to  authorize  a  sale  of 
the  thing  imported?  Bale  is  the  object  of  im- 
portation, and  is  an  essential  ingredient  of  that 
intercourse,  of  which  importation  constitutes  a 
part.  It  is  as  essential  an  ingredient,  as  indis- 
pensable to  the  existence  of  the  entire  thing, 
then,  as  importation  itself.  It  must  be  consid- 
ered as  a  component  part  of  the  power  to  regu- 
late commerce.  Congress  has  a  right,  not  only 
to  authorize  importation,  but  to  authorize  the 
importer  to  sell.  *  *  *  Any  penalty  inflicted 
on  the  importer  for  selling  the  article  in  his 
character  of  importer  must  be  in  opppositlon 
to  the  Act  of  Congress  which  authonzes  im- 
I)ortation.  •  •  *  The  distinction  between  a 
tax  on  the  thing  imported,  and  on  the  person 
of  the  importer,  can  have  no  influence  on  this 
rsssi  P&r^  o' ^®  Bub]^^  It  is  too  obvious  for  contro- 
■^  °J  versythftttbeyinterfereequallywith  the  power 
to  regulate  commerce."    Pp.  446^448  [688]. 

The  application  of  this  reasoning  to  the  case 
in  hand  is  obvious.  Of  what  use  would  it  be  to 
the  ship  owner,  in  carrying  on  interstate  and 
foreign  commerce,  to  have  the  right  of  trans- 
porting persons  and  gofjds  free  from  State  in- 
terference if  he  had  not  the  equal  right  to 
charge  for  such  transportation  without  such 
interference?  The  very  object  of  his  enga^ng  in 
transportation  is  to  receive  pay  for  it.  If  the 
regulation  of  the  transportation  belongs  to  the 
power  of  Congress  to  regulate  commerce,  the 
regulation  o^fsies  and  freights  receivable  for 
such  transportation  must  equally  belong  to 
that  power;  and  any  burdens  imposed  by 
the  State  on  such  receipts  must  be  in  conflict 
with  it  To  apply  the  language  of  (MrfJui- 
Uee  Marshall^  fares  and  frights  for  transporta- 
tion in  carrymg  on  interstate  or  foreign  com- 
merce are  as  much  essential  ingredients  of  that 
commerce  as  transportation  itself. 

It  is  necessary,  however,  that  we  should  ex- 
amine what  bearing  the  cases  of  the  BtaOe 
Freight  Tarn  and  BaUwofy  Qron  BecdipU,  re- 
ported in  16th  of  Wallace,  have  upon  the  ques- 
tion in  hand.  These  cases  were  much  quoted 
in  argumeuL  and  the  latter  was  oonfldently  re- 
lied on  bv  toe  counsel  of  the  Commonwealth. 
They  both  arose  under  certain  tax  laws  of  Penn- 

Slvania.    The  first,  which  is  reported  under 
etitlaof  (kmcftheStaUFrtighi  Tarn,  88  U.  S. 
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16 WalL  983  [21: 1481.  was  thalof  theBeading 
Railroad  Company,  and  arose  under  an  Act 
passed  in  1804,  wmch  imposed  upon  every  rail- 
road, steamboat,  canal  aiid  alack  water  naviga- 
tion company,  a  tax  of  a  certain  rate  per  ton  on 
every  ton  01  freight  carried  by  or  upon  the 
works  of  said  company;  with  a  proviso  direct- 
ing, in  substance,  that  every  company,  forei^ 
or  domestic,  whose  Une  extended  partly  in 
Pennsylvania,  and  partly  in  another  State, 
should  pay  for  the  freight  carried  over  that 
portion  of  its  Une  in  Pennsylvania,  the  same  as 
\t  its  whole  Une  were  in  that  State.  Under  this 
law  the  Reading  Railroad  Company  was  charged 
a  tax  of  f88,000  for  freight  transpcvted  to  pofiiti 
within  Pennsylvania,  and  of  146,000  for  thai 
exported  to  points  without  the  State.  The  lat- 
ter sum  tlM  company  refused  to  pay;  and  the  r«.A, 
question  hi  this  court  was  whether  that  portion  \^^^\ 
of  the  tax  was  constitutional;  and  we  hdd  that 
it  was  not  Mr.  JwUce  Strong  deUvered  the 
opinion  of  the  court  It  was  held  that  this  was 
not  a  tax  upon  the  ftanddses  of  the  oompanies. 
or  upon  their  mjffpesttf,  or  upon  their  b«sineBB» 
measured  by  the  nmntier  of  tons  of  frdght  car- 
ried: but  was  a  tax  upon  the  freight  canied» 
and  because  of  its  carnage;  that  truisportation 
is  a  constituent  of  commerce;  tiiat  the  tax  was, 
therefore,  a  regulation  of  oommeroe,  and  a  reg- 
ulation of  commerce  among  the  States;  that 
the  transportation  of  passengers  or  merchan- 
dise from  one  State  to  another  ia  in  its  nature 
a  matter  of  national  importance,  admitting  of 
a  uniform  system  or  pibn  of  regulation,  and 
therefore,  under  the  rule  establishea  by  OMeu  y. 
P&rtWardent,SBV,  S.  12  How.  209  [18: 996],  ex- 
clusively sublect  to  the  legisUitfon  of  Congress. 
The  inevitable  conclusion  was  that  the  tax  then 
in  question  was  in  conflict  with  the  exdnsivn 
power  of  Congress  to  regulate  commerce  among 
the  States,  aim  was  therefore  unoonstitutionaL 
Referring  to  the  decision  in  OrandaUx.  NewndoL, 
78  U.  S.  6  Wall  85  [18:  746],  in  which  this 
court  had  decided  that  a  State  cannot  tax  pe^ 
sons  for  passing  through  or  out  of  it,  Jvatiet 
Strong  said:  "11  state  taxation  of  persons  pass- 
ing from  one  State  to  another,  or  a  state  tax 
upon  interstate  transportation  of  passengers,  ia 
unconstitutional,  a  fortiori,  it  possible,  is  a 
state  tax  upon  the  carriage  of  mercbandiae  from 
State  to  State  In  conflict  with  the  Federal  Con- 
stitution. Merchandise  is  the  subject  of  com- 
merce. Transportation  is  essential  to  commerce; 
and  every  burden  laid  upon  it  isprotanto  a  re- 
striction. Whatever,  ti&erefore,  may  be  the 
true  doctrine  respecting  the  exduslveness  of 
the  power  vested  in  Congress  to  ra^ulate  com- 
merce among  the  States,  we  regard  it  as  estab- 
lished that  no  State  can  impose  a  tax  upon 
freight  transported  from  State  to  State,  or  upon 
the  transporter  because  of  such  tramportafcion.'^ 
The  court  in  its  opinion  took  notice  of  the 
fact  that  the  law  was  general  in  its  terms,  mak- 
ing no  distinction  between  freight  transported 
whoUy  within  the  State  and  tihat  wbick  was 
destined  to,  or  came  from,  another  State.  But  13401 
it  was  held  that  this  made  no  difference.  The  ^  ' 
law  might  be  vaUd  as  to  one  class,  and  uncon- 
stitutional as  to  the  other.  On  this  sobjeet 
Jutiie»  Strong  said:  "The  Sute  may  tax  iti 
internal  commerce;  but  if  an  Act  to  tax  inter- 
state  or  foreign  commerce  is  unconstitotlonal, 
it  is  not  curra  by  including  in  its  provisioni 
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■abjads  within  the  lurisdictloii  of  the  State. 
Nor  ie  a  rule  preecrioed  for  carriage  of  goods 
through,  out  of,  or  into  a  State,  any  the  less  a 
re«rol^on  of  transportation  because  the  same 
nue  maj  be  i^Pj^ed  to  carriage  which  is  whol- 
ly internal "  This  last  observation  meets  the 
argument  that  might  be  made  in  the  present 
case;  namely,  that  the  law  is  general  in  its 
terms,  and  taxes  receipts  for  all  transportation 
alike,  making  no  discnmination  against  receipts 
for  interstate  or  foreisp  transportation,  and 
hence  cannot  be  regaraed  as  a  special  tax  on 
the  latter.  The  deciaion  in  the  case  cited  shows 
that  this  does  not  relieve  the  tax  from  its  objec- 
tionable character. 

If  this  case  stood  aloT^,  we  should  have  no 
hesitation  in  saying  that  it  would  entirely  gov- 
ern the  one  before  us;  for,  as  before  said,  a  tax 
upon  fares  and  freights  received  for  transpor- 
tation is  virtuallv  a  tax  upon  the  transportation 
itself.  But  at  the  same  time  that  the  Coid  of 
State  Freight  Tom  was  decided,  the  other  case 
referred  to;  namely,  that  of  State  Tax  on  Bail- 
uay  Grose  Beeeipte,  was  also  decided,  and  the 
opinion  was  dehvered  by  the  same  member  of 
the  court.  82  U.S.  15  Wall  284  [21: 164].  This 
was  also  a  case  of  a  tax  imposed  upon  the  Read- 
ing Railroad  Company,  it  arose  under  another 
Act  of  Assembly  of  Pennsylvania,  passed  in 
February,  1866,  by  which  it  was  enacted  that, 
*'  In  addition  to  tlie  taxes  now  provided  by  law, 
every  railroad,  canal  and  transportation  com- 
pany incorporated  under  the  laws  of  this  Com- 
monwealth, and  not  liable  to  the  tax  upon  in- 
come under  existing  laws,  shall  pay  to  the 
Commonwealth  a  tax  of  three  fourths  of  1  per 
centum  upon  the  nross  receipts  of  said  com- 

O;  the  said  tax  shall  be  paid  semi-annually." 
ir  this  statute  the  accounting  officers  of 
Pennsylvania  stated  an  account  against  the 
Reading  Railroad  Company  for  tax  on  gross 
leceiptB  of  the  company  for  the  half  ^ear  end- 
ing December  81, 1867.  These  receipts  were 
derived  partly  from  the  freight  of  goods  trans- 
r^d.11  P^^^  wholly  within  the  State,  and  partly 
la^ij  trom  the  freight  of  goods  exported  to  points 
without  the  State,  which  latter  were  discrim- 
inated from  the  former  in  the  reports  made  by 
the  company.  It  was  the  tax  on  the  latter  re- 
ceipts which  formed  the  subject  of  controversv. 
The  same  line  of  argument  was  taken  at  the 
bar  as  in  the  other  case.  This  court,  however, 
held  the  tax  to  be  constitutional.  The  grounds 
on  which  the  opinion  was  based,  in  order  to 
distinguish  this  case  frem  the  preceding  one, 
were  two:  first,  that  the  tax,  being  collectible 
only  once  in  six  months,  was  laid  upon  a  fund 
which  had  become  the  property  of  the  com- 
pany,  mingled  with  its  other  property,  and  in- 
corporated into  the  general  mass  of  its  prop- 
erty, possibly  expended  in  improvements,  or 
otherwise  invested.  The  case  is  likened,  in  the 
opinion,  to  that  of  taxing  goods  which  have 
been  imported,  after  their  original  packages 
have  been  broken,  and  after  tbe^  have  been 
mixed  with  the  mass  of  property  in  the  coun- 
try, which,  it  was  said,  are  conceded  in  Brown 
▼.  Maryland  [supra]  to  be  taxable. 

This  reasonmg  seems  to  have  much  force. 
But  is  the  analogy  to  the  case  of  imported 
goods  as  perfect  as  is  suggested?  When  the 
latter  become  mingled  with  the  general  mass 
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of  property  in  the  State,  they  are  not  foOowad 

and  singlea  out  for  taxation  as  imported  goods, 
and  by  reason  of  their  being  imported,  u  they 
were,  the  tax  would  be  as  onconstitutional  as 
if  imposed  upon  them  whilst  in  the  orighial 
packages.  When  mingled  with  the  general 
mass  of  property  in  the  State  they  are  taxed  in 
the  same  manner  as  other  property  posseased 
by  its  citizens,  without  discnnunation  or  par- 
tiality. We  held  in  Welion  v.  Missouri,  91  U. 
S.  275  [23:347],  that  goods  brought  into  a  State 
for  sale,  though  they  thereby  become  a  part  of 
the  mass  of  Its  property,  cannot  be  taxed  by 
reason  of  their  being  introduced  into  the  State, 
or  because  they  are  the  products  of  another 
State.  To  tax  them  as  such  wss  expressly 
held  to  be  unconstitutional.  The  tax  in  the 
present  case  is  laid  upon  the  gross  receipts  for 
transportation  as  such.  Those  receipts  are 
followed  and  caused  to  be  accounted  for  by  tho 
Company,  dollar  for  dollar.  It  is  those  specific 
receipts,  or  the  amount  thereof,  which  is  the 
same  thing,  for  which  the  Company  is  called 
upon  to  pay  the  tax.  They  are  taxed  not  only  [342] 
because  they  are  money,  or  its  value,  but  be- 
cause they  were  received  for  transportation. 
No  doubt  a  shipowner,  like  any  other  citizen, 
may  be  personally  taxed  for  the  amount  of  his 
propertv^  or  estate,  without  regard  to  the  source 
from  which  it  was  derived,  whether  from  com- 
merce, or  bankinff,  or  aiiy  other  employment. 
But  that  is  an  entirely  different  thing  from  lay- 
ing a  special  tax  upon  his  receiptB  in  a  particu- 
lar employment.  If  such  a  tax  is  laid,  and  the 
receipts  taxed  are  those  derived  from  transport- 
ing goods  and  passengers  in  the  way  of  inter- 
state or  foreign  commerce,  no  matter  when  the 
tax  is  exacted,  whether  at  the  time  of  realizing 
the  receipts,  or  at  the  end  of  every  six  months 
or  a  year,  it  is  an  exaction  aimed  at  the  com- 
merce itself,  and  is  a  burden  upon  it,  and 
seriously  affects  it.  A  review  of  the  question 
convinces  us  that  the  first  ground  on  which  the 
decision  in  State  Tax  onBailway  Gross  BeeHpts 
was  placed  is  not  tenable;  that  it  is  not  sup- 
ported by  anything  decided  in  Brown  v.  Mary^ 
land,  but,  on  the  contraiy,  that  the  reasoning 
in  that  case  is  decidedly  a^iinst  it 

The  second  ground  on  which  the  decision  re- 
ferred to  was  based  was  that  the  tax  wss  upon 
the  f  ratftChise  of  the  corporation  granted  to  it 
by  the  State.  We  do  not  think  that  this  can  be 
affirmed  in  the  present  case.  It  certainly  could 
not  have  been  intended  as  a  tax  on  the  corporate 
franchise,  because,  by  the  terms  of  the  Act,  it 
was  laid  equally  on  the  corporations  of  other 
States  doing  biiiBhiess  in  Pennsylvania.  If  in- 
tended as  a  tax  on  the  franchise  of  doing  busi- 
ness, which  in  this  case  is  the  business  of 
transportation  in  carrying  on  interstate  and 
f  oreiffn  commerce,  it  would  clearly  be  uncon- 
stitutionaL  It  was  held  by  this  court  in  the 
case  of  Oloueestsr  Ferry  Ch,  ▼.  Pennsylvania, 
114  U.  S.  196  [28:158],  that  interstate  commerce 
carried  on  by  corporations  is  entitled  to  the 
same  protection  a^sinst  state  exactions  which 
is  ffiven  to  such  commerce  when  carried  on  by 
individuals.  In  that  case  the  tax  was  laid  upon 
the  capital  stock  of  a  ferry  companv  incor- 
porated lyy  Kew  Jersey,  and  engaged  in  the 
Business  of  transporting  passengers  andfredght 
between  Camden,  in  liew  Jersey,  and  the  (Sty 
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of  FhiladelphlA.  The  law  under  which  the 
tax  was  imposed  was  paned  bv  the  Lefldalatare 
of  Pennsylyania  on  the  7th  of  June,  1879,  and 
declared  "  That  every  oompanv  or  aasociation 
whatever,  now  or  hereafter  incorporated  hy 
or  under  any  law  of  this  Commonwealth,  or 
now  or  heritor  incorporated  by  any  other 
State  or  Territory  of  the  UDited  States,  or 
foreign  government,  and  doin^  business  in  this 
Commonwealth",  •  •  *  rwith  certain  excep- 
tions named)  "shall  be  subject  to  and  pay  into 
the  treasury  of  the  Commonwealth  annually  a 
tax  to  be  computed  as  follows;  namely,'*  the 
amount  of  tax  is  then  rated  by  the  dividends 
declared,  and  imposed  upon  the  capital  stodc 
of  the  company  at  the  rate  of  so  many  mills, 
or  frsctlona  of  a  mill,  for  every  dollar  of  such 
capital  stock.  It  was  contended  that  the  f  enr 
company  could  not  hold  property  in  Philadel- 
phia for  the  purpose  of  eanymg  on  its  fenrin^ 
business,  ana  could  not  cany  on  its  said  ousi- 
neas  there,  without  a  f^anchue,  express  or  im- 
plied, from  the  State  of  Pennsylvania.  But 
this  court  held,  in  its  opinion,  delivered  by  Mr. 
JiMce  Field,  that  the  ousiness  of  landing  and 
receiving  passengers  and  freight  at  the  wharf 
in  Philaddphia  was  a  necessaxy  incident  to, 
and  a  part  of,  their  transporta&on  across  the 
Delaware  River  from  l^ew  Jersey;  that  without 
it,  that  transportation  would  be  impossible;  that 
a  tax  upon  such  receiving  and  landing  of  pas- 
sengers and  freight  is  a  tax  upon  their  trans- 
portation, that  is,  upon  the  commerce  between 
the  two  States  involved  in  such  transportation; 
and  that  Congress  alone  can  deal  with  such 
transportation,  its  nonaction  beiuff  eouivalent 
to  a  declaration  that  it  shall  remam  free  from 
baidens  imposed  by  state  legislation.  The 
opinion  proceeds  as  follows:  "Nor  does  it 
make  any  difference  whether  such  commerce  is 
carried  on  by  individuals  or  corporations. 
Wdton  Y.  Missouri,  91  IT.  S.  275  {supra]; Mobile 
Co,  V.  Kimbaa,  102  U.  S.  091  [261288].  As  was 
said  in  Paul  v.  Virginia,  76  U.  S.  8  Wall.  108 
[19:857],  at  the  time  of  the  formation  of  the 
Constitution,  a  lar^  part  of  the  commerce  of 
the  world  was  earned  on  by  corporations;  and 
the  East  India  Company,  the  Hudson  Bay 
Company,  the  Hambureh  Company,  the  Levant 
Company  and  the  Virginia  Company  were  men- 
tioned as  among  the  corporations  whidi,  from 
the  extent  of  their  operations,  hud  become  cele- 
brated throuirhout  the  commercial  world.  The 
grant  of  power  [to  Congress]  is  general  in  its 
terms,  making  no  ?eference  to  the  agencies  by 
which  commerce  may  be  carried  on.  It  includes 
commerce  by  whomsoever  conducted,  whether 
by  individuals  or  corporations."  ?.  204  [162]. 
Again;  '*  While  it  is  conceded  that  the  proper^ 
in  a  State  belonging  to  a  foreign  corporation 
engaged  in  foreign  or  interstate  commerce  may 
be  taxed  equally  with  like  property  of  a  domes- 
tic corporation  engaged  in  that  business,  we  are 
clear  that  a  tax  or  other  burden  imposed  upon 
the  property  of  either  corporation  because  it  is 
used  to  carry  on  that  commerce,  or  upon  the 
transportation  of  persons  or  property,  or  for 
the  navigation  of  the  public  waters  over  which 
the  transporlation  is  made,  is  invalid  and  Toid 
as  an  interfe/enoe  with,  and  obstruction  of,  the 
power  of  Congress  in  the  regulation  of  such 
commerce/'  P.  211  [164].  It  is  hardly  neces- 
sary to  add  that  the  tax  on  the  capital  stock  of 
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the  New  Jersey  Company,  in  that  case,  was  de- 
cided to  be  unconadtuQonal,  because,  aa  tha 
corporation  was  a  foreign  one,  the  tax  could  only 
be  construed  as  atax  fOr  the  privilMe  or  frao- 
chise  of  carrying  on  its  boafneas,  ana  that  busl* 
ness  was  interstate  commerce. 

The  decfirion  in  this  caae,  and  the  reasoning 
on  which  it  is  founded,  so  far  as  they  relate  to 
the  taxation  of  interstate  commerce  carried  on 
by  corporations,  apply  equaDr  to  domeatic  and 
foreign  corporations.  No  doubt  the  capital 
stock  of  the  form^,  regarded  as  inhabitants  of 
the  State,  or  their  propertv,  may  be  taxed  aa 
other  corporations  ana  imiaUtanta  are,  pro- 
vided no  discrimination  be  made  against  then 
as  corporations  cairylnff  on  foreign  or  inlerslate 
commerce,  so  aa  to  muoa  the  tax.  in  effect^  a 
tax  on  such  commeroa.  But  tiielr  business  aa 
carriers  in  foreign  or  intentate  oonuneroe  can- 
not be  taxed  by  the  State  under  the  plea  thai 
they  are  exerdnng  a  franchlaa. 

There  is  another  pofait,  however,  which  may 
properly  deser\'e  some  attention.  Oan  the  tax 
mthiscasebererardedas  an  income  taxT  And, 
if  it  can,  does  that  make  any  difference  as  to 
its  constitutionality?  We  do  not  think  that  it 
can  properly  be  regarded  as  an  income  tax.  It 
is  not  a  general  tax  on  the  incomes  of  all  the 
inhabitants  of  the  State,  but  a  special  tax  on 
transportation  companies.  Conceding,  how- 
ever, that  an  income  tax  may  be  imposed  on 
certahi  classes  of  the  community,  distinguished 
by  the  duuracter  of  their  occupations,  this  is 
not  an  income  tax  on  the  class  to  which  it  re- 
fers, but  a  tax  on  their  recdptB  f  ortransportatioii 
only.  Many  of  the  companies  included  in  ii 
may,  and  undoubtedly  do,  have  incomes  from 
other  sources,  such  as  rents  of  houses,  wharves^ 
stores,  and  water  power,  and  interest  on  mon- 
eyed investments.  As  a  tax  on  transportation, 
we  have  already  seen,  from  the  quotations  from 
the  BlaU  Freight  Tax  Case,  that  it  cannot  be 
supported  where  that  transportation  is  an  in- 
gredient of  interstate  or  foreign  commerce,  even 
though  the  law  imposhig  the  tax  be  expressed 
in  such  general  terms  as  to  include  recdpta 
from  tnmsportation  which  are  properly  tax* 
able.  It  is  unnecessaty,  therefore,  to  cuscuss 
the  question  which  would  arise  if  the  tax  were 
properly  a  tax  on  income.  It  is  clearly  not 
such,  but  a  tax  on  transportation  only. 

The  corporate  francmses,  the  property,  tiie 
business,  tbe  income  of  corporations  created 
by  a  State  may  undoubtedly  be  taxed  by  the 
State;  but  in  imposing  such  taxes  care  should 
be  taken  not  to  interfere  with  or  hamper, 
directly  or  by  indirection,  interstate  or  foreign 
commerce,. or  any  other  matter  exdusivSy 
within  the  Jurisdiction  of  the  Federal  Govern- 
ment. This  is  a  principle  so  often  announced  by 
the  courts,  and  especially  by  this  court,  that  it 
may  be  received  as  an  axiom  of  our  constitu* 
tional  Jurisprudence.  It  is  unnecessary,  there- 
fore, to  review  the  long  list  of  cases  in  which 
the  subject  is  discussed.  Those  referred  to  are 
abundantly  suffldent  for  our  purpose.  We  may 
add,  however, that  since  the  decision  of  the  RaiU 
way  Tax  Gases  now  reviewed,  a  series  of  cases 
has  received  the  consideration  of  this  court,  the 
decisions  in  which  are  in  general  harmony  with 
the  views  here  expressed,  and  show  the  extent 
and  limitations  of  the  rule  that  a  State  can- 
not regulate  or  tax  the  operations  or  objects  of 
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Intentate  or  f orel|gn  oomnieroe.  We  may  refer 
to  tlie  following:  R  B.  Co.  t.  Htrnn,  95  U. 
8.  465  [24:  5371;  Oook  t.  i\k  87  U.  8.  666 
[24:1015];  Gu^f  r.  BaUimore,  100  U.  S.  484 
[3461  L^:748];  WM$rY.  Va.  108  U.  8. 844 [26: 5651; 
MaranY.  New  Oiiean$,t\S^V.  8.  68 [28:  6581; 
WamngY.  MUh.  116U.  8.  446 [28: 6811; Pick- 
ardY.PMmmi^aimtharn  OarOoAVt  n.8.  84 
[28:786];  Wdbath  etcRB.(h.  y.  JU.  118  U. 
8. 557  r  fUe,  8441;  Bo»inir.  SheOif  Cbun(y.l20 
V.  8.4»8(Mli,0M1;  Af^  ▼.  JfieA.  121  U.  8. 
280[lMi<«»m].  TbectmBciMaranT.NefoOr- 
k»n$  and  Fargo  t.  Mkhigan  are  eepeciaUy  ap- 
poalle  to  the  caee  now  under  ooneideration. 
Aa  ahowing  the  power  of  the  States  over  locel 
mattem  l^ddentallj  affecting  commerce,  see 
Munn  T.  imnoUM  U.  8. 128  ^:  881,  and  other 
cases  in  the  same  volume,  pp.  161,  176,  180 
[85,  86,  89],  as  explained  by  WaSboBli  eU.  R.  R 
Xh.  T.  lUifkrii;  Wharf 00$  Oa$e$,  vis.:  Keokuk 
#te.  JPtieket  Co,  t.  KtokUk,  85  U.  8.  80  [24: 
877];  100  U.  8. 428  [25: 680];  105  U.  8. 568  [26: 
1171];  107  U.a  698  [27: 587] ;  121 U.  8. 444  [arUe, 
976];  MoiriU  Co.  y.  KimbM,  102  U.  8.  691  [26: 
2d8];iBpvwf»T.  H<mBUm,  114  U.  8.  622, 680  [29: 
257,  2601;  R  R  Commimon  Oatea,  116  U.  8. 
807  [29: 6861;  Goe  t.  JSrrol,  Id.  517  [29: 716]. 

It  IS  hardfy  within  the  scope  of  the  present 
discussion  to  refer  to  the  disastrous  eifects  to 
which  the  power  to  tax  interstate  or  foreign 
commerce  may  lead.  If  the  power  exists  in 
the  8tate  at  all,  it  haa  no  limit  but  the  dis- 
cretion of  the  State,  and  might  he  exercised  in 
inch  a  manner  as  to  drive  away  that  commerce, 
or  to  load  it  with  an  intolerable  burden,  seri- 
ously affecting  the  business  and  prosperity  of 
other  States  Interested  in  it;  and  if  those  States, 
by  way  of  retaliation,  or  otherwise,  should  im- 
pose uke.  restrictions,  the  utmost  confusion 
would  prevail  in  our  commercial  affadrs.  In 
view  of  such  a  state  of  things  which  actually 
existed  under  the  Confederation  Ohi^  JiuHee 
Marshall,  in  the  case  before  referred  to,  said  : 
"Those  who  felt  the  injury  arising  from  this 
state  of  thincs,  and  those  who  were  capable  of 
estimathig  tae  influence  of  commerce  on  the 
prosperity  of  Nations,  perceived  the  necessity 
of  giving  the  control  over  this  important  sub- 
ject to  a  single  government  It  may  be  doubt- 
ed whether  any  of  the  evils  proceeding  from 
the  feebleness  of  the  Federal  Qovemment  con- 
tributed more  to  that  great  revolution  which 
18471  ^^>^^><^  ^^  present  system,  than  the  deep 
*•  ^  and  general  conviction  that  commerce  ought  to 
be  r^ulated  by  Congress  It  is  not,  therefore, 
matter  of  surprise  that  the  grant  should  be  as 
extensive  as  the  mischief,  and  should  com* 
piehend  all  foreign  commerce,  and  all  com- 
merce among  the  States.  To  construe  the 
power  so  as  to  impair  its  efllcacy  would  tend 
todefeatan  object,  in  the  attainment  of  which 
the  American  public  took,  and  Justlv  took,  that 
strong  interest  which  arose  from  a  xuH  convio- 
tkm  of  its  necessity.''  Brown  v.  Maryland,  26 
U.  8. 12  Wheat.  446  [6:  686]. 

Nothing  can  be  added  to  the  foice  of  these 
words. 

Our  oondusfon  is  that  the  imposition  of  the 
tax  in  question  in  this  cause  was  a  regulation  of 
interstate  and  foreign  commerce,  m  conflict 
with  the  exdusive  powers  of  Congress  under 
the  Oonstitiition. 
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jylooiitfa  U  ihettfoft  niMfMif,  ondihBemum  i$  nt- 
manded,  to  be  diepoeed  nf  according  to  law,  in  eon- 
formHty  with  thie  opiman. 
True  copy.    Test: 

James  H.  McKenney*  Clerk,  Sup.  Court,  U.  8» 


JAMES  A.  WISNBR,  Plff.  in  Shrr.,         [214] 

WILLIAM  N.  BROWN  et  al. 

i0ee  8. 0.  Reporter*B  ed.  S14-S20.) 

Banhrwptey—^real  ettate  of  bankrupt^-^hU  of 
fiurehiaserflrom  auignee^-Umitalion~^eectian 
6057,  R  S,'--proper  inUrueUon  to  find  for  do- 
fendant,lnU  erroneoue  reaeon — notice  to  adurss 
claimant 

h  A  purchaser  of  land  from  tbe  aaBiniee  of  a 
bankrupt  aoquJies  no  srreater  rights  than  thoee  pes* 
seawd  by  his  ffranton 

2w  Buoh  purchaser  Is  bound,  equally  with  the  as- 
signee, by  sootion  6097,  R.  S.,  which  limits  the  time 
irithln  which  action  to  recover  property  adversely 
claimed  maybe  lMt>ugrht,  to  two  years. 

8.  Where  the  Jury  was  properly  instructed  to  find 
for  the  defendant,  the  judgment  will  not  be  re- 
versed merely  because  toe  reason  aasiffned  for  the 
Instruction  was  erroneous; 

[No.  188.] 
SulmittedJan.  IS,  1887.    Decided  May  £7, 1887. 

PI  ERROR  to  the  Supreme  Court  of  tiie  State 
of  Michigan.    Affirmed. 
The  history  and  ucts  of  the  case  appear  in 
the  opinion  cu  the  court. 

Muiri.  8.  8.  Bordeti  and  H.  H.  Hoyt» 
for  plaintiff  in  error. 
No  counsel  appeared  for  defendants  in  error. 

Mr.  Juiiiee  Brm/dl^j  delivered  the  opinion 
of  the  court: 

This  is  an  action  of  ejectment,  brought  bv 
Wisner,  the  plaintiff  in  error,  against  the  d^ena- 
ants  in  error,  for  a  lot  of  Isnd  in  Isabella  County^  [216] 
Michigan.  The  phdntiff  claims  the  land  as 
purchaser  from  one  Gillette,  assignee  in  bank- 
niptpy  of  Alfred  Willey.  The  defendants 
dfum  the  same  under  a  number  of  tax  sales, 
and  a  deed  from  WiUev^the  bankrupt  It  ap- 
peared on  the  trial  that  Willey  filed  his  petition 
in  bankrupts  September  19, 1871,  in  tbe  Dis- 
trict Court  of  the  United  States  for  tiie  Bastem 
District  of  Michigan,  and  set  forth,  in  the 
schedule  thereto  annexed,  the  land  in  question 
(with  other  lands)  as  his  property;  and  it  was 
shown  that  he  had  purchased  it  several  years 
before.  He  was  decreed  a  bankrupt  Septem- 
ber 8, 1872,  and  Gillette  was  appointed  his  as- 
signee February  81, 1878.  Onthe  third  day  of 
April,  1880,  more  than  seven  years  after  his  ap- 
pdntment^  Gillette  filed  a  petit(pn  in  the  dis- 
trict court,  praying  for  leave  to  sell  the  land  in 
question  and  the  several  other  lots  mentioned  in 
tne  schedule  at  private  sale  for  any  sum  not  less 
than  $100.  Tbe  petition  alk^  that  Willey, 
at  the  thne  of  filing  his  petition  in  bankruptcy, 
claimed  an  interest  in  the  lands,  describing 
them,  and  then  proceeded  as  follows: 

"  Your  petitioner,  having  no  funds  belonji- 
ing  to  said  estate  in  his  hands,  did  not  investi* 
giSe  the  title  of  said  bankrupt  to  said  land,  and 
believing  that  said  lands  were  of  little  value, 
paid  no  attention  to  them  until  reoentiy,  when 
apidicatioo  was  made  to  your  petitioner  to  pur* 
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ehate  the  rlffht  of  said  bankrupt  in  said  lands. 
From  ezanunadon  of  the  records  it  appears 
that  the  lands  have  been  sold  for  taxes  to  pri- 
Tate  parties  for  a  number  of  years,  beginning  in 
1867;  that  the  right  acquired  by  virtue  of  the 
sale  of  said  lands  for  delinquent  taxes  is  held 
by  one  party;  in  addition  to  such  title  has  been 
obtained  a  deed  from  the  bankrupt  of  said 
lands;  that  another  party  has,  by  virtue  of  a 
sale  on  execution,  based  upon  a  Judgment  ob- 
tained against  said  bankrupt  before  he  was  ad- 
judicated a  bankrupt,  acquired  a  title  to  said 
lands;  that  the  title  to  said  lands  is  complicated 
in  this  manner,  both  parties  claiming  to  own 
said  lands  by  virtue  of  the  title  they  have  ac- 
quired thereto  in  the  manner  above  stated ;  that, 
from  inquiry  and  examination,  your  petition- 
er believes  that  the  title  which  may  be  vested 
in  him  as  assignee  of  said  bankrupt  is  of  but 

(817]  l^^^o  value  without  a  lengthy  litigation,  and 
your  petitioner  has  no  funds  in  his  hands  to 
carry  on  such  litigation  or  pay  taxes  that  may  be 
assessed  thereon;  that,  from  information,  your 
petitioner  sets  forth  that  said  lands  were  located 
for  the  pine  timber  that  originally  was  on  the 
land,  wnidi  having  been  removed  the  lands 
were  not  considered  by  the  bankrupt  of  suf- 
ficient value  to  pay  taxes  thereon;  that  peti- 
tioner is  offered  one  hundred  dollars  for  the  con- 
veyance of 'the  title  which  he  holds  as  assignee 
of  the  said  bankrupt  to  said  lands,  and,  upon 
information  and  belief,  your  petitioner  affirms 
that  said  sum  is  all  the  interest  of  said  estate  in 
said  lands  is  worth,  and  that  the  acceptance  of 
said  offer  and  the  conveyance  of  said  title  to 
said  lands  accordingly  would  be  for  the  inter- 
est of  the  creditors  of  the  estate  of  said  bank- 
rupt. And  your  petitioner  prays  that  an  order 
may  be  made  in  this  case  authorizing  your  pe- 
titioner to  sell  said  lands  at  private  sale  as  he 
may  deem  advisable,  but  not  at  a  less  sum  than 
one  hundred  dollars." 

The  court,  on  the  5th  of  April,  1880,  made 
an  order  authorizing  Gillette,  the  assijmee,  to 
make  the  sale  as  proposed  by  this  petition,  and 
the  same  was  made  accordingly  to  the  plaintiff 
in  error  for  the  sum  of  $100.  and*  on  the  18th 
of  April,  1880^  a  deed  was  given  to  him  by  the 
as5«ie:nee  for  the  lands. 

2^0  notice  was  given  to  the  adverse  claimants 
of  the  land,  either  of  the  application  to  the  dis- 
trict court  for  authority  to  sell,  or  of  the  inten- 
tion to  sell  the  same. 

The  plaintiff  in  error,  to  siiLlain  the  action  on 
his  part,  introduced  proof  of  the  proceedings 
in  the  bankrupt  court,  of  the  title  of  Willey, 
and  of  the  deed  from  the  assignee  to  himself. 
The  defendants,  on  their  part,  deduced  title  to 
the  premises  in  controversy  by  virtue  of  cer- 
tain deeds  made  in  pursuance  of  sales  for  taxes 
for  the  years  1867, 1868,  and  subsequent  years; 
and  also  by  a  quitclaim  deed  from  Willey^  the 
bankrupt,  to  the  defendant.  Brown,  datea  Sep- 
tember 11,  1876,  and  duly  recorded.  The  de- 
fendants also  proved  by  the  testimony  of  Brown 
that  he  had  no  notice  of  tiie  proceedings  in 
bankruptcy  until  after  he  had  obtained  the  said 
deed  from  Willey,  nor  until  after  the  plaintiff 
in  error  had  purchased  the  land  ^om  the  as- 
iignee. 

[818]  The  plaintiff  flien  proposed  to  go  into  the 
validity  of  the  tax  titles;  bat  the  Judce  before 
whom  the  case  was  tried,  being  of  opJadon 
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the  lury  to  find  a  verdict  for  the  defendant 
lul  of  exceptions  was  taken,  and  the  case 
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was  carried  to  the  Supreme  Court  of  Michigan 
by  writ  of  error;  and  that  court  afi^rmed  the 
Judgment  of  the  court  below.  The  present 
writ  is  brought  to  review  the  Judgment  of  the 
supreme  court,  on  the  ground  tiiat  its  deddoii 
was  against  the  validity  of  a  title  claimed  under 
the  laws  of  the  United  States;  Q«aiely,  under 
the  proceefings  in  bankruptcy. 

The  principal  ground  on  wnich  the  Supreme 
Court  of  Michigan  placed  its  decision  was  the 
want  of  notice  by  the  assignee  to  the  advene 
claimants  of  the  property.  The  petition  of  the 
assignee  for  anthority  to  sell  shows  that  the 
title  to  the  land  was  in  dispute,  and  that  the  ad- 
verse claimants  were  known  to  him;  but  he 
proceeded  without  giving  them  any  notice, 
either  of  his  intended  appucation  to  ttie  court, 
or  of  his  intention  to  sell.  The  court  inferred 
that  notice  was  required  by  the  25th  section  of 
the  Bankrupt  Law,  section  5008  of  the  Revised 
Statutes,  which  provides  that  "  Whenever  it 
appears  to  the  satisfaction  of  the  court  that  the 
title  to  any  portion  of  an  estate,  real  or  per- 
sonal, which  has  come  into  the  possession  of 
the  assignee,  or  which  is  claimed  by  him,  is  in 
dispute,  the  court  may,  upon  the  petition  of  the 
assignee,  and  after  such  notice  to  the  claimant, 
his  agent  or  attorney,  as  the  court  shall  deem 
reasonable,  order  it  to  be  sold  under  the  direc- 
tion of  the  assignee,  who  shall  hold  the  funds 
received  in  place  of  the  estate  disposed  of,  and 
the  proceeds  of  the  sale  shall  be  considered  the 
measure  of  the  value  of  the  property  in  any 
suit  or  controversy  between  the  pMuties  in  any 
court*' 

As  it  is  a  question  of  doubt  whether  sectkm 
6063  refers  to  a  case  in  which  only  the  interest 
of  the  bankrupt  is  ordered  to  be  sold,  without 
attempting  to  affect  the  title  or  interest  of  other 
persons,  and  as  there  was  another  ground  on 
which  the  court  of  trial  might  unqimtiooably 
have  instructed  the  Jury  to  find  a  verdict  for 
the  defendants,  and  which  also  involved  a  qnes- 
tion  of  the  plaintiff's  right  of  action  under  the 
bankrupt  law,  we  have  deemed  it  unneccssaiy  [219] 
to  consider  the  validity  of  the  point  on  which 
the  ciwe  was  actually  decided.  The  other 
ground  to  which  we  refer  is  that  of  the  two 
years'  limitation  within  which  the  assignee  can 
bring  suit.  It  is  declared  by  section  5057  of 
the  fievised  Statutes,  that  "No  suit  at  law  or 
in  equity,  shall  be  maintainable  in  any  court 
between  an  assignee  in  bankruptcy  and  a  per- 
son  claiming  an  adverse  interest,  touching  any 
property  or  rights  of  property  transferable  to 
or  vested  in  such  an  assignee,  unless  brought 
within  two  years  from  the  time  when  the  cause 
of  action  accrued  for  or  against  such  aasignee." 
This  Act,  as  well  as  the  Statute  of  limitationa 
of  Michigan,  was  pleaded  by  the  defendants  in 
bar  of  the  action.  Now,  the  assignee  in  the 
present  case  received  his  appointment  on  the 
15th  of  February,  1878,  and  the  property  in 
question  was  at  that  time  adversely  held  by  the 
defendants  under  tax  sales  made  by  the  Auditor- 
General  of  the  State  of  Michigan,  and  con- 
tinued to  be  so  held  until  the  commencement 
of  this  suit  It  is  dear,  therefore,  that,  from 
and  after  the  15th  of  February,  181^,  the  as- 
signee himself  was  prechided  1^  the  statute 
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from  briDgioff  an  action  to  reoover  the  lands; 
«id  he  coula  not,  after  that  time,  by  selling 
them  to  a  third  person,  enable  the  latter  to 
maintain  an  action  therefor.  The  sale  made  by 
the  assignee  to  the  plaintiff  in  April,  1880, 
could  have  no  such  effect  This  point  was  di- 
recUy  decided  in  Qiifcfd  t.  HdrM,  96  U.  8. 
248  [20:  67].  The  complainant  in  that  case 
bad  purchased  the  lands  from  the  assignoe 
more  than  two  years  after  the  hitter's  appoint- 
ment, and  they  had  been  continuously  held 
under  an  advene  title.  In  delivering  the  Judg- 
ment of  the  court  Mr,  Juitiee  Clifford  said: 
«'  Nothing  can  be  plainer  in  lend  decision  than 
the  prop^tion  that  the  complainant  did  not 
acquire,  by  the  conveyance  made  to  him  under 
that  sale,  any  greater  n«^ts  than  those  possessed 
by  the  grantor;"  and  m  conformity  with  that 
conclusion  it  was  held  that  the  complainant, 
equally  with  the  assignee,  his  grantor,  was 
bound  by  the  limitation  prescribed  bv  the  stat- 
ute; and  the  bill  was  accordingly  dismissed, 
without  any  attention  being  given  to  the  ques- 
tion of  the  validity  of  the  sale,— in  that  case,  as 
In  this,  there  having  been,  apparently,  no  notice 
of  the  application  to  sell,  although  the  sale  it- 
self was  by  public  auction. 
[2201  O^  conclusion,  therefore,  is  that  the  instruo- 
tiou  to  find  for  the  defendants  was  right,  at  all 
events;  for  they  were  entitled  to  such  an  in- 
struction on  the  bar  of  the  two  years'  limita- 
tion, whether  they  were  so  for  the  reason  as- 
signed by  the  judge  or  not 

T/ie  Judgment  is  ihertfare  afhmed. 
True  oop7.   Test: 

James  H.  MoEeoney,  Clerk,  Sap.  Oourt,  U.  8. 


ELIZA.  ADAMS  bt  al.,  AppU,, 
«. 
WILLIAM  E.  COLLIER  (A.  C.  Riley)  As- 
signee of  Bbnj.  B.  Barnsb,  a  Bankrupt 

(See  a  0.  Ileporter'8ed.882-89L) 

Banki^ptcy—deed  by  bankrupt  to  his  ehUdrm — 
bill  bvassif/nee  to  cancel  amd  teUJar  credit- 
ors—iimitation — validity  ofdeedr-rights  ofae- 
eignee — improper  schedule  (glands  in  dispute— 
effect  cf'-credibilitp  qf  grantor  as  a  witness. 

U|K)a  a  bill  fUed  br  sn  oasf^i^  In  bcinlcruptcy  la 
tbe  cirgult  <^art,  to  DavCi  ^  deed  by  tb^r  bankrupt 
made  prior  to  ucJJudfctttloti  tri  btmkrviptt^yt  i^onvty- 
iDg  oorLiin  LiiDdd  to  taiftcblJdi'CE  .Burrendered  axid  tad 
l&nd  solii,  it  i^  htilAi  that  the  suit  1^  to  t^e  eooMderod, 
fortbo  purprieea  of  the  Ihtiitatlua  pi^-scrib^d  by  «eo- 
tlonSOiJTt  K^^^^  acoTitluuuiJoii  of  aiormeir  prcioeed- 
insrlfistltuUH)  by  petitlou  in  thtMllstrict  court;  that 
thn  fJt-oiJ  waa  goodfflfl  bet  woe  d  the  grantor  and  hi« 
fjhndrfliu  that,  lo  th©  al»eeDCO  <it  fraud,  the  BBsl^rnee 
•catmot  qut!!9EJoEi  It,^  he  took  odIj  aueh  ri^hf^  eis 
the  baokrupt  had;  ao4  that  tt]t^  fact  that  the  bimk. 
Tupt  improperly  Included  the  laada  In  ciuestloti  la 
bis  ftf'bttfiult!',  even  tf  not  aatljifactoHly  ©zpiaino<l 
<^QCQt  Lei^aJly  afTe^st  the  rlg-hta  i>f  hia  granti^a^tt  ht^ 
Is  (;Dly  Important  as  bt^a^tQ(;r  on  his  crediblUty  as 
m-  witD^iB  an  to  tbe  di^-Livory  of  the  deed  ODdtbd 
cbjiraotsr  of  bis  iutiHeout^nt  pofltj^wloiL 

Aryued  April  SO,  1887.     Decided  May  #7, 1887. 

APPEAL  from  the  Circuit  Courtof  the  Unit- 
ed States  for  the  Southern  District  of  Geor- 
gia.   Renersed^  Bemanded, 

422  U.  8. 


The  history  and  Cactt  of  the  case  Skppmi  in 
the  opinion  of  the  court 

Messrs.  Thonuts  B.  Greshaai  and  JiL  F. 
Lyon,  for  appellants. 

Mr.  N.  4.  Hammoiid*  for  appellee. 


Mr.  Justice  Harlan  deUyered  the  opinion  of 
the  oourt: 

On  the  25th  day  of  September.  1868,  Benja-  [3831 
min  B.  Barnes  made  his  deed  oonYeyio«  to  oer* 
tain  of  his  children  several  tracts  of  land  in  the 
Counties  of  Crawford  and  Houston,  in  the  State 
of  Georgia.  The  deed  was  witnessed  by  three 
peisons— one  of  whom  was  a  Justice  of  the 
peace— who  certified  that  it  was  signed,  sealed, 
and  delivered  in  their  presence,  it  was  duly 
recorded  in  Crawford  County,  where  most  of 
the  lands  are,  on  the  S6th  of  March,  1864;  in 
Houston  County,  September  80,  1874. 

The  grantor,  upon  his  own  petition,  was, 
March,  1874,  adjudged  a  bankrupt  by  the  Dis> 
trict  Court  of  the  lAited  States  for  Uie  South* 
em  District  of  Georgia^  His  schedule  of  real 
estate  embraced  these  lands.  He  was  in  the 
actual  possession  thereof  at  the  time  of  filing 
his  petition  in  bankruptcy. 

In  JuncL  1874,  immedlalely  after  an  assign- 
ment, in  tne  usual  form  by  tne  register,  of  the 
estate  of  the  bankrupt,  his  assignee  in  bank- 
ruptcy went  into  possession  of  the  lands,  and 
thereafter  took  to  himself,  as  such  assignee,  the 
rents  and  profits  thereof. 

On  the  19th  of  January,  1876,  the  assignee 
filed  his  petition  in  the  district  court,  in  bank- 
ruptcy, setting  forth  the  above  ftets,  and  stat- 
ing that  the  title  to  the  lands  was  in  dispute  be- 
tween him  and  thegrantees  in  the  deed  of  Sep* 
tember  25, 1868.  The  petition  alleged  that  the 
deed  was  wholly  voluntary,  and  that,  from  its 
date  to  the  commencement  of  the  proceedings 
in  bankruptcy,  jthe  grantor  was  in  the  contin- 
uous, uninterrupted  possession  of  the  lands, 
using  and  controlling  the  same  as  his  proper^, 
and  enjoying  the  rents,  issues,  and  profits  there- 
of. The  prayer  of  the  assignee  was  for  notice 
to  the  claimants  as  requireof  by  section  6068  of 
the  Revised  Statutes,  and  for  a  sale  of  the  lands, 
the  proceeds  to  be  held  to  answer  any  suil 
which  might  be  instituted  by  the  claimants. 

That  section  of  the  Revisea  Statutes  provides: 
"  Whenever  it  appears  to  the  satisfaction  of  the 
oourt  that  the  title  to  any  portion  of  the  estate, 
real  or  personal,  which  has  oome  into  possession 
of  the  assignee,  or  which  is  claimed  by  him,  is 
in  dispute,  the  oourt  may  upon  the  petition 
of  the  assignee  and  after  siich  notice  to  the 
claimant,  his  agent  or  attorney,  as  the  court 
shall  deem  reasonable,  order  it  to  be  sold,  under  [884] 
the  direction  of  tiie  assignee,  who  shall  hold 
the  funds  received  in  place  of  the  estate  dis- 
X)osed  of;  and  the  proceeds  of  the  sale  shall  be 
considered  the  measure  of  the  value  of  the 
property  in  any  suit  or  controversy  between  the 
parties  in  any  court  But  this  provision  shall 
not  prevent  the  recovery  of  the  property  from 
the  possesion  of  the  assignee  by  any  properao- 
tion,  commenced  at  any  time  before  the  court 
OKdersthe  sale." 

The  dahnants  appeared  and  answered  the 
petition.  They  asserted  title  to  the  property 
under  the  deed  of  1868,  claiming:  1.  That  the 
grantor  made  the  deed  to  his  children  hi  good 
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faith,  by  way  of  advancement,  and  wfthoot  any 
intent  to  delay  or  defraud  bis  crediton,  these 
lands  conBtitating»  at  the  time,  an  inconsider- 
able part  of  his  estate,  and  his  other  property 
beinff  largely  more  than  was  necessary  to  ineet 
any  mdebtedness  he  then  or  thereafter  had: 
3.  That  the  deed  was  deliTered  to  the  grantees 
by  the  grantor  at  or  about  the  time  of  its  ex- 
ecution; 8.  That  the  grantor's  possession,  at 
any  time  thereafter,  of  the  lands,  was  held  for 
the  grantees;  4.  That  tbe  grantor  was  entirely 
solvent  when  adjudged  a  bankrupt,  and  was 
induced  to  go  into  bankruptcy  by  the  fraudu- 
lent conduct  of  others,  who,  taking  advantage 
of  his  feeble  health,  persuaded  him  into  taking 
that  st^,  and  to  include  these  lands  in  hfi 
schedule  of  real  estate.  They  prayed  that  the 
assignee  be  required  to  account  to  them  for  the 
rents  and  profits  leceiyed  by  him. 

Upon  the  issues  thus  made  the  parties  went 
into  proofs,  in  accordance  with  the  mles  el  the 
court  But  for  reasons  not  disclosed  by  the 
record,  the  assignee,  bv  leave  of  tbe  court  and 
without  notice  to  the  defendants,  withdrew  his 
petition  "  vnthout  prejudice  to  either  par^  or 
to  any  other  proceeding  he  may  be'  advised  to 
institute  touching  the  sabject  matter  of  said 
petition." 

In  a  few  days  thereafter,  to  wit,  on  Decem- 
ber 1, 1879,  the  defendants  preBented  a  petition 
to  the  district  court,  sitting  in  bankraplqr*  re- 
citing tbe  foregoing  facts  and  praying  that  the 
TS88]  asslCTee  be  required  to  snrxender  the  possession 
of  tne  premises  to  them,  and  account  for  rents 
and  profits  received  by  him.  To  this  petition 
the  assignee  demuned,  for  vrant  of  Jorisdictloii 
in  the  district  court  to  give  the  relief  aaked. 
No  further  steps  seem  to  have  been  takan  In 
that  iiroceeding. 

The  present  suit  was  commenced  by  the  as- 
signee in  the  circuit  court  on  the  18th  day  of 
December,  1878.  Its  object  is  to  obtain  ede- 
cree  requiring  the  surrender  bythedefendants, 
of  the  titie  deed  for  these  lands,  and  ordering 
their  sale.  The  bill  sets  out,  substantially,  the 
same  ftets  as  those  alleged  in  the  petition  filed 
by  the  assigiieein  the  district  court  Therelief 
asked  is  based  upon  the  following  grounds: 
1.  That  these  lands  were  the  propeirty  of  the 
bankrupt  at  the  time  of  the  adjudiostion  in 
bankruptcy.  8.  That  the  deed  of  1888  was 
never  delivered  by  the  grantor  to  the  defendants, 
or  to  any  of  them,  in  the  presence  of  the  8Ub> 
fcribhig  witnesses,  nor  '^until  he  became  so 
«;ie8itiy  involved  that  he  feared  his  creditole 
could  reach  said  lands."  8.  That  the  deed  was 
wholly  voluntary.  4.  That  if  the  d^endants 
ever  had  a  right  to  recover  the  lands  from  the 
as8ignee,their  cause  of  action  is  barredbysectlai 
8067  of  the  Revised  Statutes,  which  provides: 
"Nosoit,  either  at  kw  or  In  equ^,  shall  be 
maintainable  in  any  court  between  an  assignee 
In  banlcruptcy  and  a  person  claiming  an  ad- 
verse interest,  toucblnff  any  pwperty  or  rights 
of  property  transferable  to  or  vested  in  such  as- 
signee, unless  brought  within  two  years  from 
the  time  when  the  cause  of  action  accrued  for 
or  against  such  assignee.  And  this  provision 
ahall  not  in  any  case  waive  a  right  of  action 
barred  at  the  time  when  an  assignee  is  appoint- 
ed." 6.  That  the  deedheld  by  flie  defendants 
creates  a  dood  upon  the  title  of  the  assigneep 


and  interferas  with  his  sale  of  the  lands  for  an 
adequate  price. 

The  defcndnnts  In  their  answer  resist  the 
claim  of  the  assignee  upon  the  same  grounds  re- 
lied upon  in  the  original  proceeding  in  the  dis- 
trict court  Thev  also  filed  their  croes  bill, 
seeking  a  decree  for  the  surrender  of  the  lands 
to  them,  and  an  accounting  by  the  assignee 
in  respect  to  the  rents  by  him  received. 

The  dreult  court,  bv  its  final  decree,  directed 
the  surrender  of  the  deed  for  cancellation,  de-  [3861 
dared  it  to  be  null  and  void,  dismissed  the  crow- 
bill, and  ordered  the  awignffe,  under  the  direc- 
tion of  the  district  coort»  sitting  in  bankrupti^, 
to  sell  the  hmds  and  distribute  the  proceerls. 

The  lands  convened  l^  Barnes  to  his  children 
having  come  to  the  possession  of,  and  being 
claimed  by,  his  assignee,  and  the  titie  thereto 
being  in  dispute,  the  petition  filed  hy  the  latter 
in  the  district  court  was  authorized  by  section 
6088  of  the  Revised  Statuiea.  Under  the  plead- 
ings in  that  suit— all  the  parties  therein  having 
appeared,  asserted  their  respective  daims  to  the 
lands,  and  sought  a  determination  of  the  dis- 
pute between  them— it  vras  competent  for  the 
district  court,  sitting  In  bankruptcy,  to  have 
determined,  at  least,  the  question  of  title.  Had  ^.^^ 
that  court  a^fudgod  that  the  lands  betonged  to  i^^^l 
the  grantor  in  the  deed  of  1888  at  the  time  he 
was  adjudged  a  bankrupt,  that  Judgment,  unto 
reversed  or  modified,  would  have  been  a  barto 
any  new  action  l^  the  defendants  for  the  re- 
covery of  the  ptoperiv. 

But  we  have  seen  that  tbe  assignee,  after  the 
expiration  of  several  years,  and  without  notice 
to  the  defendants,  witndrew  his  cansefhxn  the 
district  court,  and  histituted  this  suit  in  the. 
drcuit  court,  substantially  for  the  same  relief 
as  that  asked  in  his  petition  hi  thedistrict  court; 
using,  upon  the  heariiis^  of  this  suit,  tlie  evi- 
dence taken  in  his  origfioal  suit  Bvidently  he 
supposed  that,  in  a  new  suit  in  the  drcuit  court, 
the  limitation  of  two  years  prescribed  by  sec- 
tion 6067  of  the  Revised  Statutes  would  defeat 
any  daim  to  the  lands  which  the  defendant! 
in4;fat  assert  But  that  section,  if  upMcahle 
at  fil  to  such  a  case  as  this,  is  applicatiie  tothe 
pUdntifl  as  well  as  to  the  defendants.  If  the 
asdgnee  daims  that  the  question  of  title  could 
only  be  determined  in  a  suit  in  equity  in  the 
circuit  court,  it  might  well  be  said  that,  not 
having  himsdf  Instituted  suit  in  the  proper 
courtagainsttheholdersof  the  legal  titie,  irith- 
in  two  years  from  the  time  of  the  cause  of  ac- 
tion accrued  to  him,  he  could  not  maintain  the 
present  suit  But  we  axe  of  opbilon  that  the 
suit  in  the  district  court  and  tne  present  suit, 
having  substantially  the  same  object,  are  to  be 
regarded,  for  the  purposes  of  the  limitation 
prescribed  tcTB^dion  6067,  as  the  same  suit,  the 
latter  bdng,  in  effect,  a  continuation  of  the 
former.  It  results  that  the  question  between 
the  assignee  and  the  grantees  in  the  deed  of 
1888,  as  to  the  titie  to  &e  Unds  hi  dispute,  was 
raised  in  apt  time.  Durine  the  whole  period, 
from  the  commencement  of  the  suit  In  the  dis- 
trict court  until  the  institution  of  the  present 
suit,  the  defendants  have  asserted  thdr  ownei^ 
ship  of  these  lands,  denying  that  they  consti- 
tuted a  part  of  the  bankrupt's  estate.  They 
met  the  Issue  tendered  by  the  assignee  In  the 
forum  selected  by  hbuseU.    To  permit  him  to 
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abandon  that  fonim  without  their  kaowledge 
0r  consent,  and— 4n  oomputing  the  time  fixed 


j  the  period 

the  suit  in  the  district  court  and  the  commeDce- 
ment  of  this  suit,  would  make  the  statute  an 
instrument  of  fraud.  It  cannot  receiye  that 
construction. 

Upon  the  merits  of  the  case  we  have  no  seri- 
ous oifficulty.  The  eyidence  satisfies  us  that  the 
conveyance  of  1863  was  not  made  with  anv  in- 
tent to  hinder  or  defraud  the  creditors  of  the 
grantor.  The  latter  was,  at  that  time,  in  such 
condition,  as  to  property,  that  he  could,  with- 
out injustice  to  creoitois,  make  a  gift  of  these 
lands  to  his  children.  The  transaction  was  in 
good  faith,  and  was  not  a  mere  device  to  hinder 
and  defraud  creditors.  \  The  deed  was  promptly 
delivered  by  the  grantor  to  one  for  all  of  the 
grantees.  The  possession  of  the  kmds  by  the 
lather,  at  times,  subsequent  to  the  -execution 
and  deliyery  of  the  deed,  and  his  control  of 
them  apparently  for  hia  own  benefit,  is  satis- 
factorily explained  by  witnesses.  Bis  posses- 
sion, alter  the  deed  of  1868,  was  not  intended 
to  be,  and  was  not  in  fact,  adverse  to  his 
grantees.  According  to  the  weight  of  evidence 
he  held  possession  under  and  for  his  children, 
llie  only  fact  in  the  case  which  creates  doubt 
en  this  point  is  that  he  improperly  included 
these  landa  in  his  schedule  of  the  real  estate,  of 
which  he  was  in  possession  when  he  filed  his 
petition  in  bankruptcy.  But  that  drcumstance, 
even  if  not  satisfactorily  explained,  cannot 
legally  affect  the  rights  of  his  grantees,  and.  is 
only  important  as  bearing  somewhat  on  his 
credibiliV  as  a  witness,  testifying  that  he  de- 
livered the  deed  immediately  uponits  execution, 
and  that  his  possession  at  a  later  period  was 
for  his  children.  GkuCkxle,  1867,  in  force  Jan. 
1.  1863,  IS  1843,  86d0;  Clayton  Y.Brown,  17 
€k  217,  228;  C^yton  v.  J^tvnm,  80  Ga.  491, 
486;  TrM(2v.2>aoi0,25Ga.684;  WaUaeeY.Plsn- 
fM,  106  U.  B.  868  [87: 148];  Jof  t.  WOcha, 
Bup.  Ct.  Oa.  Ajpxjl  4, 1887. 

There  is  still  another  view  of  the  case.  If 
tiie  grantor  was  insolvent  when  he  made  the 
oonvqranceof  1868.  or,  if  the  landsso  conveyed 
constituted  moreL  in  value,  of  his  estate  than 
be  could  rightfully  withdraw  from  the  reach  of 
creditors  and  give  to  his  children;  in  either  case, 
the  assignee  m  bankruptcy— there  being  no 
fraud  on  the  part  of  the  grantor— has  no  stand- 
ing to  impeadi  the  conveyance.  The  deed  was 
good  ss  between  the  grantor  and  his  children; 
and,  in  the  absence  of  fraud,  could  not  be 
questioned  bgr  the  assignee,  who  took  only  such 
rights  as  the  bankrupt  had.     Teatman  v.  Saf^^ 


1076, 1076];  R.  8.  g  5046.  It  could  only  be 
avoiaed  by  creditors  who  were  such  at  the  date 
of  the  conveyance.  Watrron  v.  Moody,  122  U. 
a  182  [ante,  1108],  present  term. 

Upon  the  whole  esse  we  are  of  opinion  that 
the  assignee  in  bankrupt  of  Barnes  has  no 
valid  claim  to  said  lands  or  any  of  them;  and 
that  the  deed  of  1868  was  not  void  as  between 
him  and  the  grantees  therein.  The  Circuit 
court  erred  in  declaring  it  to  be  void,  and  in 
ordering  the  sale  of  the  lands,  under  the  dhec- 
188  U.& 


tion  of  the  district  court,  ss  part  of  the  bank* 
rupt's  estate. 

Tk$  deore$  isrecened,  and  theeavuremandad, 
inth  direetiom  to  tet  aside  the  entire  decree  of 
Nowmber  f 5, 1882,  and  for  eueh  fwiher  proceed- 
ings €U  are  consistent  uiih  thu  opinion.  Re- 
versed, 

Trueoop7.   Test: 

James  H.  MoKonney,  Clerk,  Sup.  Cknirt,  U.  8» 


MERCHANTS  MUTUAL   INSURANOB 

COMPANY,  Appt., 

«. 

GEORGE  D.  ALLEN. 


8AME  V,  SILAS  WEEKS. 
(See  &  a  BepoTter*B  ed.  87S-88SL> 

Marine  insurance—eotenant  not  to  insure  inter* 
est  in  vesseir— insurance  on  freight  to  be  earned^, 
notabreach. 

An  Insurance  on  freight  to  he  earned  by  the> 
voyage,  and  not  on  the  cargo  simply,  is  not  a  breads 
of  a  covenant  by  the  Insured  not  to  insure  their 
req>ectiYe  Interests  in  the  Yeasel  "or  any  other  in* 
stirable  interest  in  said  interest,  dnrimr  the  contin- 
uance of  this  poli<n|^  beyond  the  specified  amounts^ 

[N^oe.  77,  78.] 

Submitted  AprU  IS,  J887.     Deotdsd  May  g7^ 

1887. 

A  PFEALfromtheCircuitCourtof  theUnited 
ii.  States  for  the  Eastern  District  of  Louisiana. 

On  petition  for  rehearing.    Denied. 

For  a  statement  of  the  case  see  the  leport  of 
the  opinion  of  this  court  upon  the  farmer  hear* 

jifr.  TLomM  J.  S«mmes,  for  petitioner* 


Mr.  61%^ /iM<kw  Watte  delivered  the  opin- 
ion of  the  court: 

The  ground  of  this  application  is  that  the-  [3S1] 
court  committed  an  error  on  the  former  hear- 
ing in  finding  as  a  fact  that  the  other  insur- 
ance shown  by  the  new  testimonv  was  on  the* 
cargo  and  not  on  the  freight  to  be  earned  by 
tiie  voyage.  There  were  six  policies  proven — 
one  in  the  Portland  Lloyds  for  92,000,  another 
in  the  Crescent  City  Company  of  New  Orleans- 
for  18,000,  another  in  theMerchants  Marine  of 
Bangor,  Maine,  for  f4,000,  another  in  thfr 
Union  of  Bangor  for  $2,000,  and  two  others- 
in  Lloyds  of  London,  England,  each  for  £1,100. 
Those  in  the  Crescent  Cfiy  and  London  Lloyds 
describe  a  risk  on  cargo,  and  nothing  else. 
Baring  Brothers  &  Company  effected  the  in- 
surance in  London,  as  they  say,  by  "two  poli- 
cies of  insurance  upon  part  of  the  freight  of  the- 
ship  Orient"  Charles  £.  Rice,  the  secretary 
of  the  Crescent  City  Company,  says  he  iuued 
that  policy  *Hm  the  interest  of  John  Baker.  <». 
the  freight  list  of  the  ship  Orient."  Construing 
the  language  of  the.other  three  policies  as  mean- 
ing the  same  thioff  as  those  which  were  clearly 
on  the  cargo,  we  did  not  consider  it  necessary 
at  the  former  hearing  to  do  more  than  decide, 
as  we  did,  that  an  insurance  on  carco  was  not 
a  breach  of  the  warranty  in  the  policies  sued 
on.    But  if  it  be  otherwise,  and  toe  policies  in 
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tbe  other  three  com|Muiies  were  on  the  freight 
o  he  earned  1^  the  Toyage  and  not  on  the  car- 
1 3821      Ko  >iniplj,  we  aeenoooo^aion  for areargument 
of  the  caae,  aa  we  are  all  of  opinion  that  such 
an  Insurance  woold  not  he  a  breach  of  the  cot- 
enant  of  the  inaiured  not  to  insore  their  reapect- 
iyeintereBts  In  the  Teasel,  "  or  any  other  insar- 
able  interest  in  said  interest,  during  the  contin- 
uance of  this  policy/'  beyond  tbe  specified 
amounts. 
Rehearing  denied. 
Trueoopy.   Test: 
James  B.  MoKenney,  CSerk,  Sap.  Ooorfe,  IT.  8. 


[267]  HENRY  H.  PORTER,  Ajppi^ 

e. 
PITTSBURG  BESSEMER  STEEL  OOM- 
PANT  Oiimited);  CLEVELAND  ROLL- 
ING  MILL  COMPANY;  SMITH  BRIDGE 
COMPANY;  CRERAR,  ADAMS  A  COM- 
PANY, AOT  VOLNEY  Q.  IRWIN. 

(See  8.  OL  Beporter^  ed.  »7-£88D 

EailToad^-~fixture9 — when  catered  by  prior  mort- 
gage  <u  against  fumishersale  under  esreeu- 
tion — redemption  by  mibeemient  UenhMer— 
exhaustion  of  first  lien^Indiana  Statute- 
error  in  opinion^  not  ejecting  resuU. 

1.  Bails  and  other  property,  which  become  af- 
fixed to  and  a  part  of  a  railroad  ooyered  by  a  prior 
mortgage  will  be  held  by  the  lieu  of  such  mortgage 
in  favor  of  bona  fide  creditors,  as  against  a  contract 
between  the  furnisher  of  the  property  and  the 
railroad  company  which  provlaed  that  the  title 
thereto  should  remain  in  the  former  untU  the  con- 
tract price  is  paid.  This  rule  applied  to  bridges  and 
bridge  materials. 

2.  The  sale  of  property  under  execution  exhausts 
the  lien  of  the  judgment  as  superior  to  the  lien  of  a 
subsequent  mortgage  and  a  redemption  by  the  sub- 

nuent  Uenholder  does  not  restore  the  uen  of  the 
.     gment  creditor. 

8.  The  Indiana  Statute  authorises  a  redemption 
from  a  sale  of  railroad  property  under  execution. 

[No.  1280.1 
Suhmiited  May  $3,1887.  Bended  May  $7, 1887. 

APPEAL  from  fheCircuit  Court  of  theUnited 
States  for  the  District  of  Indiana. 

On  petition  for  rehearing.    Denied. 

For  a  full  history  and  the  facts  of  the  case  see 
mam  report,  ante,  p.  880. 

The  grounds  of  this  petition  are  stated  in  the 
•opinion. 

Mesers.  WilliMi  H.  OalkiiM,  John  S. 
■Cc»oper  and  A.  C  BDftrrie,  for  petitioners. 

Mr,  £•  W.  Tolerton»  also  for  petitioner. 
The  Smith  Bridge  Company. 

[280]        Mr,  JusUee  BUtehford  deUvered  the  of^ 
Ion  of  the  court: 

The  appellees  in  this  case  petition  for  a  re- 
hearing. The  case  was  decided  at  the  present 
term,  and  is  reported  in  120  U.  S.  849  [anU, 
bdO].  Theappacationforarehearingooyersall 
the  grounds  discussed  in  the  opinion  of  this 
court,  and  others  which,  though  not  touched 
upon  in  the  opinioa,  were  fully  conddered  l^ 
the  court  in  arriylng  at  its  Judg^nent,  Upon 
all  the  questions  coVered  l^  the  opinion  we  ad- 
here to  our  conclusions,  and  we  see  nothing  in 
the  special  grounds  taken  in  regard  to  the  cases 
•of  some  of  the  appellees  to  warrant  a  different 
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result  from  that  arrlTcd  at  ^m  the  former  hear- 
ing. It  is  proper,  however,  to  notice  two  of  the 
grounds  nqjea  in  respect  to  two  of  the  ap- 
pelleea. 

The  appellee  Lrwin  claims  that,  byTirtoeof 
the  lien  laws  of  the  State  of  Indiana,  he  recoy- 
ered  a  judgment  for  the  amount  of  his  daim 
against  the  railway  company,  which  hecame 
alien  prior  to  the  uen  of  the  mortgages,  and 
that,  notwithstanding  an  attempted  redemption 
by  John  C.  New,  the  trustee  in  tbe  mortgages, 
the  lien  of  the  judgment  remained  good  (l)De-  t^^w 
cause  the  redemption  laws  of  the  State  of  Indi-  ^  ' 
ana  did  not  apply  to  the  case;  and  (2)  because 
New  did  not  comply  with  such  laws  in  regard 
to  redemption,  in  such  manner  as  to  de^n^ 
the  lien  of  the  judgment.  It  is  contended  on 
the  part  of  Irwin  that  the  Indiana  Statute  does 
not  authorize  a  redemption  from  a  sale  of  rail- 
road proper^;  that  New  had  no  lien  on  the 
property  sold;  and  that  a  redemption  redeems 
simply  from  the  sale,  and  does  not  discharge 
the  property  from  the  lien,  but  only  pos^Kmes 
any  balance  remaining  due  on  the  hen  to  the 
amount  paid  for  redemption. 

The  decree  of  the  Circuit  Court  of  Warren 
County,  made  hi  April,  1884,  in  the  suit  to 
foreclose  the  lien,  brought  by  Irwin,  forecloses 
the  lien  for  |11,815.70,  as  a  lien  on  the  line  of 
the  railway  for  a  certain  distance  in  Warren 
County,  in  June,  1884,  execution  was  issued 
for  a  sale,  and  on  the  12th  of  July.  1884,  the 
property  was  sold  by  the  sheriff  to  Irwin  for 
|6(K),  and  a  certificate  of  purchase  was  issued 
to  Irwin,  stating  tliat  he  would  be  entitled  to  a 
deed  of  the  property  in  fee  aimpie  in  one  year 
from  the  12th  of  July,  1884,  if  the  same  should 
not  be  redeemed  by  the  defendant  or  any  other 
person  entitled  thereto,  paying  the  purchase 
money,  with  interest  at  8  per  cent  per  annum, 
before  the  expiration  of  the  one  year.  On  the 
10th  of  July«  1885,  and  within  the  year.  New, 
as  trustee  in  the  mortgages,  paid  to  the  deik  of 
the  circuit  court  $589.7§,  in  redemption  of  the 
property  so  sold,  that  being  the  amount  neces- 
sary at  that  date  to  redeem  the  property. 

It  is  very  dear  that,  by  the  sale  of  the  prop- 
erty on  the  execution,  the  Uen  of  Irwin  upon 
the  property  was  exhausted,  as  a  lien  superior 
to  the  mortgages,  upon  that  part  of  the  railway 
which  was  coveredby  such  superior  lien.  The 
property  redeemed  by  New  was  the  property 
sold  under  the  decree  in  favor  of  Irwin.  TIm 
redemption  by  New  did  not  have  the  effect  to 
restore  the  lien  of  the  decree  upon  the  proper^ 
sold  and  redeemed.  The  redemption  was  not 
made  by  the  judgment  debtor,  so  as  to  vacate 
the  sale  and  reinstate  the  lien  for  the  balance  of 
the  judgment  which  the  purchase  money  of 
the  sale  did  not  pay.  The  redemption  was  .^^.^i 
made  by  another  and  a  subsequent  fienholder,  E*sxj 
who  redeemed  for  his  own  benefit  and  the  ben- 
efit of  those  for  whom  he  was  trustee,  and  not 
for  ^e  benefit  of  Irwin. 

This  we  understand  to  be  the  meaning  and 
effect  of  the  Statute  of  Indiana  in  regard  to  re- 
demption. Bey.  Stat  Ind.  1881,  sees.  770-778. 
We  are  not  ref ened  to  any  dedsiona  of  the 
courts  of  Indiana,  giving  any  other  oonstruo- 
tion  to  these  provinons.  Section  774  gives  the 
ris^t  to  redeem  to  a  person  havingaUen  other- 
wise than  by  judgment    The  statute  ^ves  no 
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of  the  [iroperijy  on  the  f  orecloeare  of  the  mort- 
cngcs  giyen  to  New,  suheequently  to  the  re- 
Semption  by  New,  conveyed  the  redeemed 
property  to  its  purchaser  on  the  sale,  free  and 
cischareed  from  the  lien  under  the  decree  in 
fayor  (n  Irwin,  on  which  the  sale  redeemed 
from  was  made;  and  none  of  the  proceeds  of 
the  sale  on  the  foreclosure  of  the  mortgages 
^yen  to  New  can  be  applied  to  pay  the  unpaid 
portion  of  Irwin's  decree.  If  the  grading,  em- 
Dankment  and  ezcayation  done  by  Lrwin  was 
cubject  to  a  sale  on  execution  under  his  Judg- 
ment, the  redemption  law  applies  to  the  case, 
«nd  was  complied  with  by  New. 

It  is  claimed,  on  behalf  of  the  Smith  Bridge 
Company,  that  the  contracts  between  it  and 
the  ndlway  company,  for  the  construction  of 
the  bridges,  proylded  that  the  bridges  should 
remain  ue  property  of  the  Smith  Bridge  Com- 
pany until  the  contract  price  for  them  should 
have  been  fully  paid,  and  that,  in  default  of 
6uch  payment,  the  Smith  Bridge  Company 
ahoula  haye  the  right  to  remoye  the  bridges 
and  bridge  material;  that  the  mortgages  became 
a  lien  on  the  bridges  only  as  the  brid^  be- 
came the  rightful  and  legal  property  of  ue  rail- 
way onnpany ;  that  Porter,  before  he  purchased 
the  bonds,  had  notice  of  the  equities  of  the 
Smith  Bridge  Company  growing  out  of  their 
contracts;  and  that  the  First  National  Bank  of 
Chicago  had  like  notice  before  it  acquired  any 
Interest  in  the  bonds.  The  contracts  of  the 
Smith  Bridge  Company  were  made  in  October, 
1882,  and  in  July,  1888.  The  bonds  were 
pledged  to  Dull  and  McCormick  in  January, 
1882,  and  passed  from  them  to  Drexel,  Morgan 
d;  Co.,  in  January,  1888.  The  bridges  became 
a  part  of  the  permanent  structure  of  the  railroad, 
as  much  so  as  the  rails  laid  upon  the  bridges 
or  upon  the  railroad  outside  of  the  bridges. 
Whatever  is  the  rule  applicable  to  locomotives 
and  cars,  and  loose  property  susceptible  of  sep- 
arate ownership  and  of  separate  liens,  and  to 
real  estate  not  used  for  railroad  purposes,  as  to 
thdr  being  unaffected  by  a  prior  mortgage 
given  by  a  railroad  company,  covering  after  ac- 
quired property,  it  is  well  settled,  in  the  decia- 
ions  of^this  court,  that  rails  and  other  articles 
which  become  affixed  to  and  a  part  of  a  railroad 
covered  by  a  prior  mortgage  will  be  held  by 
the  lien  on  sucn  mortgage  in  favor  of  bona  flde 
creditors,  as  against  any  contract  between  the 
furnisher  of  the  property  and  the  railroad  com- 
pany, containing  stipulations  like  those  in  the 
contracts  in  the  present  case.  Dunham  y,R,  Co, 
68  U.  S.  1  WalL  264  [17:684];  Galveston  R,  H 
y.  Oowdrey,  78  U.  S.  11  Wall.  459,  480.  482 
[20:199,  2061;  U.  8.  v.  New  OrUans  B.  R,  79 
tJ.  S.  12  Wall.  862, 865[20:484,  486];  DtUonY. 
Barnard,  88  U.  S.  21  WalL  480,  440  [22:678, 
678];  FoMck  v.  8ehM.  99  U.  8.  285,  251  [26: 
889,842]. 

In  recnrd  to  the  alleged  notice  ^Porter  and 
to  the  A^  National  Bank  of  Gnicago.  no  such 
notice  was  given  until  after  Dull  and  McCor- 
mick, and  Drexel,  Morgan  &  Co.  had  acquired 
their  rights,  as  bona  fide  holders  of  the  bonds: 
and  Porter,  by  pttrchasing  the  bonds  from 
Drexel,  Morgan  &  Co.,  acquired  all  their  rights 
and  those  of  Dull  and  McCormick,  as  shown 
in  the  former  opinion,  and  those  rights  were 
free  in  their  hands  from  any  notice  of  any  claim 
of  the  Smith  Bridge  Company.    Commimonr 
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en  y.  BoUes,  94  U.  S.  104,  109  [24:46,48]; 
MmUelair  v.  RamedeU,  107  U.  S.  147  [27:481]. 

An  error  was  committed  in  the  former  opin- 
ion, p.  667  [884],  in  stating  that  each  of  the 
five  appellees  knew  of  the  pledge  of  the  bonds 
to  Drexel,  Morgan  <&  Co.  for  the  loan,  and  knew 
that  they  were  getting  a  part  of  the  money 
loaned  by  Drexel.  Morgan  &  Co.  This  was  not 
true  in  regard  to  all  of  the  five  appellee8,but  was 
true  in  regard  to  only  some  of  them.  The 
error  does  not  affect  the  result  fn  the  merits. 

TJie  application  for  a  rehearing  U  denied. 
Itae  oop7.   Test- 
James  H.  MoKenny,  Clerk,  Sup.  Ooorti  U.  8L 


[365] 


UNITED  STATES,  Appt., 

«. 

MAXWELL    LAND-GRANT    COMPANY 

BT  AL. 

(SeejS.  C.  Reporter^  ed.  88&-S76.) 

Mexican  gramt  to  Beavbien  and  Miranda — pe- 
tition for  rehearing — newly  diecovered  evidence, 

L  A  rehearing  cannot  be  bad  Jn  this  oourt  be- 
cause of  newly  discovered  evldenoe.  It  can  only  be 
had  upon  the  record  before  the  oourt  as  it  came 
from  the  court  below. 

Z,  In  the  case  preHented,  this  oourt  did  not  rest  Its 
judgment  at  the  former  hearingr  upon  the  ground 
that  the  grant  in  question  was  an  empreaario  grant, 
T  '  n  tliQ  ground  that  Conerress,  having  con- 
1  , '  ()  t  ^{.-i  mfiilo  to  Bf'aubien  and  Miranda  and  re- 
l^rjiHl  i[r»r  condrmatJon  by  the  Surveyor-General 
i>l  Kcw  Mexico  U>  th&t  body,  without  qualification 
or  IlmlfJiUon  im  to  It^  extent,  acted  in  that  reepeot 
\vitti1ii  ita  power^and  that  its  action  was  conclusive 

a.  Upon  petition  for  a  rehearing  this  oourt  still 
hiAt^^:  t hat  the  vraaU  as  oonflrmeaoy  the  action  of 
CoDjicre^^  is  li  vLilMl  trmnt;  that  the  survey  and  the 
i>uUmt  i^ued  upna  It,  as  well  as  the  ori^final  arrant 
bv  ArmUft,  are  enUrijly  froe  from  any  fraud  on  the 
part  nf  tne  (arra titles  or  thosQ  dalmlnfir  under  them; 
and  that  Betiublon  In  his  petition  to  the  Depart- 
mental Assembly  reft; f red  to  a  different  erinntas 
not  ejoeediogr  ftftc**ii  nr  o'prhteen  leamies. 

pN'o.  974.] 
Submitted  May  Ji,  IS37,    Decided  May  27, 1SS7, 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Colorado. 

On  petition  of  the  United  States  for  rehcnr- 
ing.  Opinion  below,  26  Fed.  Rep.  1 1 8.    Denied, 

The  grounds  of  this  petition  are  set  forth  in 
the  opinion. 

For  full  history  and  statement  of  the  case  see 
main  report,  ante,  p.  949. 

Mr.  William  A.  Maury,  Aesiet,  Atty-Qen.^ 
for  petitioner. 

Mr.  Justice  Miller  delivered  the  opinion  of      13701 
the  court: 

A  petition  for  a  rehearing  has  been  filed  in 
this  case,  and  on  account  of  its  importance,  as 
well  as  the  interest  in  it  manifested  by  the  De- 
partment of  the  Interior,  we  have  considered 
the  petition  very  fully,  and,  departing  from  our 
usu^  custom,  make  some  response  to  its  sug- 
gestions. 

The  first  ground  on  which  a  rehearing  ia 
asked  is  that  this  court  was  in  error  in  treating 
the  grant  to  Beaubien  and  Miranda  as  an  mi- 
preeario  grant,  upon  which  alleged  mistake  ift 
is  asserted  that  the  decision  of  the  court  turned. 
The  error,howeyer,is in  the  assumptionin  thepa- 
titionthalthe  dedsion  of  the  court  tmned  upon 
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that  point  Itbtnia  thai  the  AndstantAttorncj- 
Qeiieral,in  hiB  argumeDt  oq  behalf  of  the  United 
States,  neted  the  case  almoatexduaiyely,  so  far 
as  he  was  concerned,  on  the  proposition  that 
the  Yalidity  of  the  grant  was  goyemed  by  the 
limitation  of  the  decree  of  the  Mexican  Con* 
gress  of  1824  to  eleyen  square  lei^es  for  each 
grantee,  in  ordinary  grants;  and  in  response  to 
Qiat  amunent  we  endeayored  to  show,  that 
while  the  land  in  oontroyersy  was  not  strictly 
an  emprciario  grant,  there  being  no  evidence  of 
a  contract  with  anv  person  to  bring  emigrants 
from  abroad  for  tne  purpose  of  sStlin^  them 
upon  the  land,  yet  that  it  partook  yeiy  largely 
of  that  character,  and  that  Beaifbien  and  Ju- 
randa,  Qovemor  Armijo,  the  Departmental  As- 
sembly, and  the  Suryeyor-General,  had  all 
looked  upon  it  as  partaking  so  much  of  that 
nature,  in  regard  to  the  quanaty  of  land  sranted, 
as  well  as  the  actual  settlement  of  famihes  upon 
it,  that  the  Congress  of  the  United  States  was 
justified  in  treaSng  it  likewisa  But  we  stated 
distinctly  that  we  did  not  rest  our  judgment 
upon  the  fact  of  its  being  an  empretario  grant, 
but  upon  the  proposition  that  the  Congress  of 
the  United  States,  haying  confirmed  this  grant  as 
made  to  fieaubien  and  liiranda,  and  reported 
for  confirmation  by  the  Suryeror-Qeneral  of 
New  Mexico  to  that  body,  without  qualiflca^ 
tfon  or  UmitatioD  as  to  its  extent,  acted  in  that 
respect  within  its  power,  and  that  its  action  was 
oonclusiye  upon  the  court. 
[37 11  In  the  opinion,  after  discussing  the  history  of 
this  grant,  and  its  conformity  to  the  character 
of  a  colonization  mmt,  it  was  said,  131  U.  S. 
863  [anU,  0531:  "The  final  confirmation  of  this 
grant  by  the  Congress  of  the  United  States  in 
I860  affords  strong  ground  to  belieye  that  that 
body  viewed  it  as  one  of  this  character,  and  not 
one  governed  by  the  Umitadon  of  eleven  square 
leagues  to  each  grantee." 

Afterwards  we  added,  p.  866  [962]:  "But 
whether,  as  a  matter  of  utct,  this  was  a  grant, 
not  limited  in  quantity,  by  the  Mexican  decree 
of  1824,  or  whether  it  was  a  grant  which  in 
strict  law  would  have  been  hela  by  the  Mexi- 
can Government,  if  it  had  continued  in  the 
ownership  of  the  property,  to  have  been  subject 
to  that  limitation,  it  is  not  necessary  to  decide 
at  this  time.  By  the  Treaty  of  Guadalupe  Hi- 
dalgo, under  which  the  United  States  acquired 
the  right  of  property  in  all  the  public  lands  of 
that  portion  of  liew  Mexico  which  was  ceded 
to  this  country,  it  became  its  right,  it  had  the 
authority,  and  it  engaged  itself  oy  that  treaty 
to  confirm  valid  Mexican  grants.  If,  there- 
fore, the  great  surplus  which  it  is  claimed  was 
conveyed  by  its  patent  to  Beaubien  and  Mi- 
randa was  the  property  of  the  United  States, 
and  Congress,  acthig  in  its  soverdgn  capacity 
upon  the  question  of  the  validity  oi  the  grant, 
chose  to  treat  it  as  valid  for  the  boundaries 
given  to  it  Ir^  the  Mexican  Governor,  it  is  not 
lor  the  judicial  departmeutof  this  Government 
to  controvert  their  power  to  do  sa" 

In  support  of  this  we  cited  Tamdino  r.  United 
Btatei  F.  d  B.  6b.  08  U.  8.  644  [&:998],  in 
which  that  proposition  is  emphaticaOy  laid 
down.  And  in  the  ooncloding  parsgraph  ci 
the  opinion,  referring  to  the  oonsVitutKmal  pro- 
vision that  Congress  shall  have  power  to  dis- 
pose of  tketenitovy,  or  other  proper^,  belong- 
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iii«  to  the  United  States,  p.  888  [tmU,  960],  wt 
further  said: 

'*At  the  time  that  Congress  passed  upon  the 
grant  to  Beaubien  and  Miranda,  whatever  in- 
terest there  was  in  the  land  claimed  whidi  was 
not  legally  or  equitably  their  pn^rty  waa  the 
poperty  of  the  United  States;  and  Congress 
having  the  power  to  dispose  of  that  property, 
and  having,  as  we  understand  it,  confirmed  thia 
grant,  and  therein  made  suchdispositioB  of  it, 
u  is  not  easily  to  be  perceived  how  the  courts  of 
the  United  States  can  aet  aside  thia  action  of 
Oongreas." 

It  is,  therefore,  quite  dear  that,  as  r^arda  ro^ai 
this  question,  the  court  rested  its  opinion  upon  ^^  '*^ 
the  action  of  the  Congress  of  the  United  States. 

In  reference  to  this  action  of  Congress,  the 
petition  says  that  it  was  error  on  the  pt^^of  the 
court  "further  to  assume  that  the  Surv^or- 
General  reported  to  Congress  upon  the  extent  of 
the  grant,  or  that  Congress  knew  or  conaideied 
the  question  of  quanttty,  shice  no  survey  had 
been  made  and  no  statement  of  area,  other  than 
that  made  l^  Beaubien  to  the  Departmental 
Aasambly,  appears  in  the  papers  in  the  case." 

It  is  nowhere  stated  in  the  opinion  of  the  court 
that  Congress  had  before  it  any  actual  compu- 
tation of  the  contents  of  this  grant,  either  of 
the  number  of  acres  or  the  numlwr  of  square 
leagues,  but  what  the  court  said  upon  that  sub- 
ject was  in  reply  to  the  argument  of  the  coun- 
sel for  the  United  States,  that  the  Surveyor- 
General  had  no  amtharUif  to  determine  upon 
the  extent  of  the  grant.  This  was  shown  to  be 
an  error,  inasmudi  as  the  statute  under  which 
he  acted  required  him  to  report  upon  the  ex- 
tent of  the  grant,  as  well  as  upon  its  validity. 

It  is  true  that  there  was  in  the  papen  no  re- 
port of  the  number  of  leagues  or  the  number 
of  acres  embraced  within  the  grant.  That  was 
probably  not  known  with  any  degree  of  ac- 
curacy by  anybody  at  that  time.  But  the  grant 
Sf  Armijo  to  Beaubien  and  Miranda  desoibed 
e  boundaries  in  a  manner  which  could  leave 
no  doubt  upon  the  mind  of  Congress  that  the 
grant  waa  an  immense  one,  and  so  laxgelv  ex- 
ceeded twenty-two  leagues  that  there  could  be 
no  question  upon  that  subject  Besides  thia, 
there  was  among  the  papen  in  the  office  of  the 
Surveyor-Goneial  the  d$mno,  or  plat,  made  and 
returned  by  the  alcalde.  Vigil,  who  delivered 
the  juridical  posseaskm  to  the  grantees,  which 
also  made  it  plain  that  an  immense  quantity  of 
land  beyond  the  twenty-two  leagues  waa  in- 
cluded within  the  grant 

Other  reasons  given  in  the  opinion,  wbidi 
we  do  not  think  It  necessair  to  repeat  here, 
convince  us  that  Congress  knew  that  it  was 
dealing  with  an  extraordbiaiy  grant,  and  must 
have  dedded  that  it  ahould  not  be  limited  by  [378] 
the  eleven  leu^oea  of  the  Mexican  law. 

It  is  said  firther  in  the  petition  that  'The 
court  waa  also  mistaken  in  concdving  thai 
Beaubien's  statement  to  the  Departmental  As- 
sembly,  that  the  grant  claimed  did  not  exceed 
ftfteen  or  eighteen  leagues,  referred  to  a  grant 
made  to  Mitftinea." 

In  the  argument  of  the  case  before  ua  ooua- 
sel  made  but  a  Mef  allusion  to  the  propoaiticMi 
that  Beaubien,  in  the  petition  whtdk  he  pre- 
sented against  the  intrusion  of  the  priest  Har- 
tbies,  speaks  of  his  own  grant  as  oei^g  only 
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about  tfiMB  Imgam^  to  iMOk  wo  iwpoDded, 
p.  878[t5in: '' Wo  thliik  aoiitloal  ezMiiiiiation  of 
that  potftkm  win  show  that  he  is  speakiiig  of 
tiie  aafan  of  MarthMS  aad  hii  aHociatei  as 
amooiiting  in  all  to  about  flf  tesn  kagoes,  and 
not  of  his  own  claim  under  the  giant "  As  thia 
Ib  again  presented  to  us  as  a  leason  for  aiahear- 
ing In  this  case*  we  will  give  a  Bttle  more  at- 
tention to  it  than  its  importance  deserrea 

After  the  gruit  was  made  to  Beaubien  and 
Miranda,  on  January  11. 1841,  Comelio  Vigil, 
on  the  32d  day  of  February,  184B,  as  Justice  of 
the  peace,  deliTered  the  Juridical  possession,  of 
which  we  haye  alreadyspoken,  to  the  grantees. 
The  petition  of  Charles  fieaubien  to  the  then 
€k)Ternor  of  New  Mexico,  who  appears  to  have 
been  some  petaon  other  than  Anngo,  the  origi- 
nal grantor,  is  dated  April  18, 1844.  It  waa  da- 
shed to  obtain  a  reTocation  of  an  order  made 
by  the  then  Qoyemor,  Februaiy  27, 1844,  per- 
Butting  Martinez  to  use  and  occupy  a  part  of 
the  land  included  within  the  grant  Dy  Armijo 
to  Beaubien  and  Miranda  Tne  whole  matter 
is  very  imperfeotly  stated,  but  it  would  seem 
that  Martinez,  in  his  petition  asking  for  this 
order,  asserted  that  the  grant  to  Mr.  Charlea 
Bent,  which  was  prior  in  time  to  that  to  Beau- 
bien and  Miranda,  included  the  land  which  he 
and  his  associates  desired  to  use,  and  which  be 
had  purdiased  of  Bent.  It  will  be  readily  seen 
by  anyone,  even  through  the  bad  translation 
of  the  language  of  Beaubien,  that  he  is  endeav- 
oring to  show  that  the  grant  to  Bent  could  not 
include  any  of  the  land  within  his  own  grant. 
He  siy^s  on  that  subject:  "I  have  been  pre- 
vented from  carrying  those  projects  into  ef- 
fect "  (meaning  the  making  of  settlements  upon 
his  grant),  "  on  account  of  the  decree  of  the 
27th  of  February  last,  issued  by  Your  Excel- 
lency, and  which,  through  your  secretary,  was 
communicated  to  the  prefecture  of  the  first 
district,  in  order  that  paying  attention  to 
the  petiUon  addressed  to  Tour  Excellency  by 
the  curate  Martinez  and  others  in  reference  to 
the  grant  of  lands  made  to  the  citizen  of  the 
United  States,  Mr.  Charles  Bent,  and  that  all 
use  made  of  them  be  suspended,  I  have  to 
state  to  Your  Excellency,  in  defense  of  those 
lands  which  are  in  our  possession,  according  to 
the  titles  thereto,  which  are  in  our  posses[£»n, 
that  the  petition  addressed  to  Your  Excellency 
by  the  curate  Martinez  and  others  is  founded 
upon  an  erroneous  principle,  as  the  aforesaid 
mr.  Bent  has  not  acquired  any  right  to  the  said 
lands.  It  is  therefore  very  stranee  that  the  cur 
rate  Martinez  and  othera  pretend  to  involve  our 
propertv,  aa  it  has  no  connection  with  that  of 
that  individual;  therefore,  it  is  to  be  presumed, 
the  necessaiy  consequence  must  be,  that  the 
curate  Martinez  and  his  associates  do  not  know 
to  wjiom  those  lands  belong,  nor  their  extent, 
as  he  states  that  a  large  number  of  leagues 
were  granted,  when  the  grant  does  not  exceed 
fifteen  or  eighteen,  which  will  be  seen  by  the 
accompanymg  Judicial  certificates." 

He  then  men  on  to  show  other  errors  and 
mistakes  in  the  claim  of  Martinez  and  Itf  s  asso- 
ciates, on  account  of  which  he  appeals  to  the 
Governor,  who  referred  the  matter  to  the  De- 
partmental Assemblv,  and  that  body  recom* 
mended  the  revocation  of  the  order  in  favor 
of  Martinez,  to  which  the  Governor  conformed* 

Wc  think  it  impossible  for  anybody,  after 
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reading  this  statement,  with  any  Just  coooep- 
tion  of  the  facts  to  which  it  reli^,  to  believe 
that  Beaubien,  in  referring  to  the  fifteen  or 
eighteen  leagues,  meant  his  own  grant  and  not 
the  grant  to  Charles  Bent,  under  which  the 
curate  Martinez  was  claiming.  It  would  be  an 
absurdity  to  suppose  that  Beaubien,  claiming  a 
grant  wnose  boundaries,  described  by  riveriL 
mountains  and  uplands,  mtut  have  contained 
more  than  a  million  of  acres,  to  whom  lurid* 
leal  possession  lad  been  delivered  and  the  re- 
port of  it  made  about  a  year  before  these  pro- 
ceedings, could  have  intended  to  make  to  any  , airiei 
public  authority,  a  statement  which  must  bo  13 '^J 
referred  to  the  Departmental  Assembly  com- 
posed of  the  representatiyes  of  the  Territory, 
that  his  grant  only  included  fifteen  or  eighteen 
leagues.  This  fact,  concurring  with  the  spram- 
madcal  construction  of  the  langoage  used,  the 
meaning  of  which  can  be  plainly  perceived 
through  what  is,  perhaps,  a  very  unperfect 
transUition,  leaves  no  doubt  now  in  our  minds, 
after  a  thorough  examination,  that  the  state- 
ment of  the  opmion  was  correct. 

There  is  a  reference  in  the  part  of  the  peti- 
tion for  a  rehearing  which  was  prepared  in  the 
office  of  Uie  Commissioner  of  the  General  Land- 
Oifice,  to  the  existence  of  new  and  material 
evidence  touching  the  fraudident  character  of 
the  grant,  which  we  must  suppose  to  have  been 
addressed  to  the  Secretary  of  the  Interior  and 
the  Attorney-General  as  reasons  for  obtaining 
a  new  trial  if  they  could,  and  not  addressed  to 
this  court  as  any Ic^al  foundation  for  reconsid- 
ering its  decision.  If  this  court  should  erant  a 
rehearing  it  could  only  be  had,  according  to 
the  uniform  course  of  the  court  during  its 
whole  existence,  upon  the  record  now  before 
the  court  as  it  came  from  the  Circuit  Court  for 
the  District  of  Colorado. 

We  have  thus  considered  aU  the  points  sug- 
gested in  the  petition  as  grounds  for  rehearing 
with  the  utmost  care.  The  case  itself  has  been 
pending  in  the  courts  of  the  United  States  since 
August,  1882,  and,  on  account  of  its  impor- 
tance, was  advanced  out  of  its  order  for  hear- 
ing in  this  court  The  arguments  on  both  sides 
of  the  case  were  unrestricted  in  point  of  time, 
and  were  wanting  in  no  element  of  ability,  in- 
dustrious research,  or  dear  apprehension  of  the 
principles  involved  in  it  The  court  was  thor- 
oughly impressed  with  the  importance  of  the 
case,  not  only  as  regarded  the  extent  of  the 
grant  and  its  value,  but  also  on  account  of  its 
mvolving  principles  which  will  become  prece- 
dents in  cases  of  a  similar  nature,  now  rapidly 
increasing  in  number.  It  was  therefore  given 
a  most  cueful  examination,  and  this  petition 
for  a  rehearinf  has  had  a  similar  attentive  con- 
sideration.  llie  result  is  that  we  are  entirely 
satisfied  that  the  grant,  aa  confirmed  by  the 
action  of  Congress,  is  a  valid  grant;  that  the  [376] 
survey  and  the  patent  issued  upon  it,  as  well  as 
the  original  grant  by  Armijo,  are  entirely  free 
from  any  fraud  on  the  part  of  the  grantees  or 
those  claiming  under  them;  and  that  the  decis- 
ion could  be  no  other  than  that  which  the 
learned  Judge  of  the  circuit  court  below  made, 
and  which  tnis  court  affirmed. 

Thepetitumfor  rehearing  ii  therefore  denied. 

True  copy.  Teet: 

James  H.  McEenuey,  Clerk,  Sup.  Court,  U.  8. 
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I*®®1         SAMUEL  CLINTON.  Hff.  in  Err.. 

V, 

MISSOURI  PACIFIO  RAILWAY  COM- 
PANY. 

(See  S.  0.  Bepoiter^  ed.  46M77 J 

I^ettee  proceeding  to  condemn  land  for  raU- 
road  furpoeee—remowU  after  appeal  from 
county  to  dieirict  eourt-^iemieiu  of  appeaf 
^  U.  8.  Oireuit  Oourt-^Nefmukd  StoMe— 
traneoript  from  ikUe  court,  part  (if  record-^ 
biU  of  excepOon^-HUiignment  of  error, 

1.  In  a  prooeedlnir  to  condemn  land  for  milroad 
purpoaeSfthe  oaae  havlngr  been  lemoved  after  appeal 
from  the  Ooonty  Oouit  to  the  District  Court  oz  the 
State  wherein  tne  land  is  situated,  it  is  hOdi 

a.  That  the  court  below  improperly  dlsmiBsed 
the  case  on  the  ground  that  the  appeal  to  the  die- 
triot  court  was  not  taken  within  the  statutory 
time  of  siziy  days  after  the  assessment; 

h.  That  said  period  of  sixty  days  did  not  com- 
mence to  run  until  the  final  action  of  the  commia- 
sloners  in  presenting  their  report  to  the  county 
oour^  apd  not  when  they  riewed  the  ground; 

0.  Thai  the  filing  of  a  transcript,  though  im- 
perfect, which  ouuld  be  amended  oy  the  writ  of 
eertiorori  was  sufilcient  to  make  the  appeal  valid; 
d.  That  the  asslgnmeat  of  error  Intuuscourtis 
Buffloient:  and 

6.  That  this  court  can  reriew  the  order  of  dis- 
missal upon  the  record  presented,  which  contains 
the  transcript  of  the  record  from  the  ptate  court. 
8.  A  judgment  appealed  from  requires  no  bill  of 
exceptions,  but  Is  simply  to  be  transcribed  as  apart 
of  the  record. 

8.  Upon  removal,  the  transcript  from  the  state 
court  becomes  ft  part  of  the  record,  and  as  such  is 
reviewable  by  this  oourt. 

[No.  811.1 
Submitted  May  11,  &87.  DeMed  May  t7. 1897. 

rl  ERROR  to  the  Ciicuit  Court  of  the  United 
States  for  the  District  of  Nebraska.    Be- 
tereed,  Bemanded, 

The  histoiy  and  facts  of  the  case  appear  in 
the  opinion  of  the  court 

Mr.  John  9L  Thurston*  for  plaintiff  in 
eiTor. 

Mr.  John  P.  Dillon*  for  defendant  in 
error. 

14701      ^^'  ^''*'^^  MUlov  delivered  the  opinion  of 

■■        ^  the  court: 

This  case  is  in  many  respects  anomalous  and 
bristles  with  points,  bat  it  is  otherwise  not  rery 
important  It  commenced  in  a  prooeedlnff  in- 
stituted by  the  Missouri  PtudUo  Railway  Com- 
pany of  Nebraska, under astatute  of  that  State 
proTidinff  for  the  condemnation  of  land  for  the 
useof  rauroada.  It  was  begun  tn  the  County 
Court  of  Cass  County,  Nebraska,  by  which  a 
commission  was  appointed  to  make  the  assess- 
ment of  ^smtL^GB.  Prom  this  assessment,  after 
it  was  returned  to  the  county  court,  Samuel 
Clinton,  some  of  whose  land  was  taken,  ap- 
pealed to  the  district  court  of  said  county,  to 
that  court  he  made  a  motion,  which  was  succes- 
ful,  to  remoTe  the  case  into  the  Circuit  Court 
of  the  United  States  for  the  District  of  Ne- 
braska. In  tUs  latter  court  a  motion  was  made 
to  remand  the  case  to  the  District  Court  of  Cass 
County,  which  seems  never  to  haye  been  acted 
upon,  but  on  a  motion  made  by  the  Railway 
Company  to  dismiss  the  appealr-meaning  there- 
by the  appeal  from  the  County  Court  to  the 
I>i8trict  Court  of  Cass  County— the  circuit  court 
granted  the  motion  and  dismissed  the  appeal. 
The  matter,  therefore,  not  being  remanded  to 
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the  state  court,  the  Clrcnit  Ooml  of  the  United 
States  deciding  that  no  yaUd  appeal  bad  been 
taken  from  the  County  to  the  iVMriotOoartof 
Cass  County,  the  dismissal  of  the  appeal  wasof 
oour&e  an  end  of  the  case. 

To  this  Judgment  of  dismiasal  the  presem 
writ  of  ^rror  is  proseouted. 

The  only  error  assigned  by  the  idaintfff  here 
is  in  the  following  language: 

"  The  court  below  susteined  the  motion  to 
dismiss,  solely  upon  the  ground  that  the  appeal 
had  not  been  taken  within  the  statutory  time  of 
sixty  days  after  the  assessment,  deciding  that 
the  time  commenced  to  run  from  the  day  when 
the  commissionerB  met  and  viewed  the  land,  T4711 
and  not  from  the  date  of  the  return  of  their  a8>  ^  * 
sessment  This  is  the  only  error  relied  upon 
by  plaintiff  in  error." 

The  defendant  in  error  insists  that  the  case 
should  be  dismissed  here  for  want  of  an  assign- 
ment of  errors.  In  regard  to  this  it  is  suf9cient 
to  say  that  it  would  be  difficult  to  formulate  a 
more  precise  and  specific  assignment  of  error 
than  that  contained  in  the  foregoing  extract 
from  the  brief  of  the  plaintiff. 

The  next  point  presented  is  that  the  ruling  of 
the  court  in  this  case,  upon  the  question  of  the 
(UsmisaU  of  the  appeal  is  not  presented  by  any 
bill  of  exceptions,  and  that  there  is  nothmg  in 
the  record  on  which  this  court  can  review  that 
decision.  But  the  determination  of  this  subject 
is  the  final  Judgment  of  the  court  This  is  so 
in  any  sense  in  which  it  can  be  looked  at  The 
order  to  dismiss  is  in  the  following  terms: 

"  This  cause  coming  on  to  be  heard  this  90th 
day  of  December,  1806,  on  the  motion  filed  by 
the  defendant  to  dismiss  the  appeal  herein  from 
the  assessment  of  damages  made  by  the  com- 
missioners appointed  by  the  Coun^  Court  of 
Cass  County,  Nebraska,  on  the  ground  that 
said  appeal  was  not  taken  within  sixty  days 
i^ter  the  assessment  of  damages  to  said  real  es- 
tate by  said  comndssioners,  and  for  other  rea> 
sons  contained  in  said  motion  on  file,  and  on    [474] 

Xment  of  counsel  and  on  consideration  there- 
, '  the  court*  the  court  doth  here  find  that  said 
appeal  was  not  taken  within  sixty  days  from 
the  date  of  the  assessment  of  damage  made  by 
such  commissioners  of  the  land  In  controversnr, 
and  the  court  dotii  sustain  said  motion  to  dis- 
miss such  appeal  It  is  ordered  l^  the  court 
here  that  said  appeal  be,  and  the  same  is  hereby 
dismissed,  each  party  to  pay  its  own  costs." 

If  it  be  true  that  ttie  appeal  from  the  Cass 
County  Court  to  the  district  court  of  tiiat  county 
was  not  taken  in  time,  that  is,  within  the  sixty 
days  referred  to  in  this  Judgment,  there  is  an 
end  of  the  plaintiff's  case  in  any  court  what- 
ever. Tlie  Circuit  Court  for  the  District  of 
Nebraska,  assuming  to  come  into  the  place  of 
the  District  Court  m  Cass  County,  and  exercis- 
ing the  powers  which  that  court  would  bave 
exercised  if  the  case  had  not  been  removed, 
holds  that  no  valid  appeal  was  taken,  and  for 
that  reason  dismissed  the  case.  If  such  finding 
be  correct  and  it  remains  as  a  valid  Judgment 
it  puts  an  end  to  the  plaintiff's  chum;  it  can  no- 
where be  considered  any  further,  and  it  is  final 
upon  the  questions  involved  in  the  case. 

As  to  the  proposition  that  it  cannot  be  re- 
viewed here  for  want  of  a  bill  of  exceptions, 
that  is  equally  untenable.  A  Judgment  of  a 
court  appealed  from  is  never  incorporated  into 
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ft  bOl  of  exoepdoofl.  It  is  always  a  part  of  the 
record  of  the  caw,  and,  like  the  plea  and  the 
Tcrdict,  it. needs  no  bill  of  exceptions,  hut  is 
simply  to  he  transcribed  as  a  part  of  the  record. 
In  this  case  it  presents  for  itself  the  point  or 
matter  on  whicn  the  court  acted.  It  is  there 
distinctly  stated  that  the  case  was  dismissed 
because  the  appeal  was  not  taken  within  sixty 
days  from  the  date  of  the  assessment  of  dam- 
ages made  by  the  commissioners.  Now,  if  the 
facts  on  which  this  decision  was  made  are  to 
be  found  in  what  may  (be  properly  called  the 
record  of  the  case  before  the  judge  when  he  de- 
cided it,  as  it  is  here  presented  to  us,  then  there 
was  no  need  of  any  bill  of  exceptions  in  the 
matter. 

Whatever  there  was  on  that  subject  to  guide 
the  action  of  the  court  on  the  motion  to  dismiss 
[475]  the  appeal  was  found  in  the  transcript  as  it 
came  nom  the  state  court  and  was  fllca  in  the 
Circuit  Court  of  the  United  States.  If  there 
was  enoukh  in  that  transcript  to  present  the 
ooestion  m  this  case,  then  we  must  review  it; 
for  we  take  it  to  be  a  necessary  rule  in  such 
cases  that  the  transcript  from  the  state  court 
becomes  a  part  of  the  record  of  the  case  in  tbe 
federal  court  There  is  no  mode  by  which  that 
transcript,  or  any  of  its  contents,  can  be  ab- 
stracted and  made  apart  of  a  bill  of  exceptions 
to  be  signed  by  the  federal  Judge.  He  can 
know  nothing  about  what  takes  place  in  the 
state  court,  personally,  and  cannot  therefore 
certify  to  it.  It  comes  .to  him  as  certified  by 
the  court  in  which  the  proceedings  were  had. 
It  is  itself  the  foundation  on  whlcn  he  is  to  act 
in  the  future  proceedings  in  the  case.  It  is  al- 
ready a  record  of  another  court  transcribe  and 
certified  to  his  court;  and  in  any  writ  of  error 
from  the  Supreme  Court  of  the  United  States 
that  transcript  from  the  state  court  necessarily 
becomeB  a  part  of  the  record. 

As  r^gar^s  the  main  point,  that  the  appeal 
was  not  taken  within  sixty  days,  thistranscript» 
which  is  said  to  be  imperfect,  sufficiently  shows 
that  the  commissioners  were  appointed:  that 
th^  returned  the  award  and  assessment  of 
damages  into  the  county  court  on  the  first  day 
of  December.  1881,  allowing  to  Clinton  for 
damages  to  his  properly,  known  as  the  "  MiU 
Beserye,"  the  sum  of  $850,  and  that  on  January 
28, 1882,  Clinton  filed  a  notice  of  appeal  from 
this  award.  Although  the  time  is  pretty  dose, 
it  is  yeiy  obyious-4hese  things  being  matters  of 
record— that  Clinton  intended  to  appeal  within 
the  sixty  days  allowed  by  the  statute,  and  that 
he  did  appeal  within  sixfy  days  after  the  com- 
missioners filed  the  award*  iod  thereby  made 
it  public. 

We  think  the  circuit  Judge,  in  dismissing  this 
appeal  because  it  was  not  taken  in  time,  erred 
in  holding  that  the  assessment  of  damages  must 
be  considered  as  haying  been  made  on  the  28d 
of  Noyember,  at  whi<m  time  they  went  upon 
the  ground  to  yiew  it.  There  is  no  reason  to 
belie?e  that  on  that  day  they  made  their  assess- 
ment. There  was  no  assessn^ent  of  damages, 
howeyer  much  it  may  haye  been  talked  about, 
untQ  th^  concluded  upon  and  signed  a  final 
report  upon  that  subject,  and  it  is  not  to  be  be- 
[476]  lieyed  that  the  Nebraska  Statute,  limiting  the 
right  of  appeal  from  the  award  of  such  com- 
missioners to  six^  days,  intended  that  period 
should  commence  to  nm  at  any  time  prior  to 
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the  final  action  of  the  board  in  presenting  Iheir 
report  to  the  county  court  Tms  point  seein» 
to  naye  been  so  decided  by  theSupremeCourt  of 
Nebraska  in  the  case  of  Qiffordy,  EnubUean 
VaUeyandK.R.B.Oo.^l^eh.f5&^,  Onthia 
point,  therefore,  the  Judgment  of  the  circuit 
court,  which  is  here  for  reyiew,  was  eyidentty 
erroneous. 

Another  point  taken  by  counsel  for  defend- 
ant in  error  is  that  the  reouirementd  specified 
by  the  Supreme  Court  of  Nebraska  haye  not 
been  complied  with,  that  court  haying,  in  the 
case  Just  referred  to,  decided  that  "  The  essen- 
tially requisite  proceeding  to  perfect  an  appeal 
from  the  award  of  commissioners,  in  a  case  of 
this  kind,  and  to  giye  the  district  court  Juris- 
diction of  the  same,  is  to  file  in  the  said  court, 
or  in  the  office  of  the  clerk  thereof,  a  certified 
transcript  from  the  county  judge  of  the  con- 
demnation proceedings,  from  the  original  ap- 
plication to  said  county  Judge  for  the  appoint- 
ment of  commissioneKB  to  the  report  of  such 
commissioners  in  the  respectiye  case,  both  in- 
dusiye." 

It  is  urged  that  the  transcript  filed  in  the  dis- 
trict court  in  this  case  was  imperfect  and  de- 
fectiye,  among  other  reasons,  oecause  it  did 
not  contain  a  copy  of  any  petition  of  the  Rail- 
way Company  for  the  appointment  of  commis- 
sioners. We  are  of  opinion,  howeyer,  that 
what  was  filed  in  the  oistrict  court  was  suffi- 
cient to  giye  ^at  court  Jurisdiction  to  proceed 
further  m  the  case.  It  contained  the  order  ap> 
pointing  the  commissioners,  the  swearing  of 
them  to  perform  their  duties,  the  report  which 
they  made  in  the  matter,  the  award  of  $850 
damages  upon  Clinton's  property  and  the  tak- 
ing of  the  appoJ  by  him,  and  the  seryice  of 
notice  of  that  appeal  on  the  parties.  This  is 
sufficient,  at  least,  to  show  to  the  district  court 
that  a  case  had  arisen  which  the  statute  in- 
tended might  be  brought  before  that  court  on 
appeal,  if  it  had  been  suggested  by  either  party 
that  this  transcrh)t  was  imperfect  or  defectiye 
because  it  omitted  some  paper,  or  order,  or  mat- 
ter in  the  counts  court,  which  was  necessary  to 
the  hearing  in  the  distnct  court,  the  usual  and 
proper  way  of  correcting  that  evil,  pursued  in 
all  courts  of  appeal,  would  be  by  etrUorafri  di- 
rected to  the  court  from  which  the  appeal  was 
taken,  commanding  it  to.send  up  the  complete 
and  perfect  record. 

Thecaseof  (?»2f<9rdy.  i2.^Cb.,aboye  referred 
to,giyeB  support  to  this  yiew  of  the  subject. 
There,  no  transcript  of  the  record  in  the  county 
court,  whether  perfect  or  imperfect,  was  filed 
in  the  district  court,  and  it  was  on  this  ground 
of  the  entire  failure  to  haye  any  transcript 
whatever  of  the  proceedings  in  the  county  court 
filed  within  sixty  days,  as  well  as  the  absence 
of  all  sufficient  effort  to  do  so,  that  the  dismiss- 
al in  that  case  was  sustained.  In  that  opinion 
BepubUcan  VcMni  E.  B.  Oo,  y.  McPh^rton^  12 
Neb.  480,  is  dted  with  approyal,  in  which  case, 
although  no  transcript  whateyer  was  filed  within 
the  six^  days  limited  l^  the  statute,  yet  the 
eyidence  giyen  \fj  the  appellant,  of  diligent  ef- 
fort to  obtain  a  transcript  from  the  county 
Judge  and  his  refusal  to  make  one  in  due  time,, 
was  accepted  as  a  sufficient  reason  why  the  ap- . 
peal  should  not  be  dismissed. 

We  are  of  opiidon  that  where  there  is  a  tran* 
script  furnished  by  the  county  judg^  eycn 

12U 


487-IM 


BmPBBMB  OOITBT  09  TBB  UmTBD  STA' 


though  it  be  imperfect,  the  taioe  havfaigbeen 
iileam  due  time,  and  which  could  he  amended 
M  to  its  impeifectionabythe  writof  dsrfj^rvW, 
that  it  must  he  lield  sufficient  to  make  the  ap- 
peal TaUd. 

Far  the  error  ^ihsOimtiiOnMnim  dimim- 
ing  the  a/ppwX  the  Judgment  U  reoerwed,  and  the 
ease  remanded  to  that  eeurt  for  further  proceed^ 
inM  aaoordingto  tone. 

Tnieoopy.   Test: 

Jamei  H.  JCoKenaer,  Glerfc;  8apb  Oourtft  IT.  B. 


THOMAS  STRUTHEBS,  iV-  ^^  ^r^n 

JOSEPH  W.  DREXEL. 

(See  &  a  BeportHS*  ed.  487-488.) 

FieMno—eeidene6''WMianBe    eoTuideraHem-^ 


%ng- 
it 


netruetione-^^uwrjf    aueptione. 


Inan  action  on  a  oontnoi  whenbjr  the  detaid- 
antaaffreedto  repurohaae  oertain  eharai of  itoOk 
eoM  ^them  to  the  phdntiff ,  it  li  Md: 

(kTrhatthecontnotandan  eztenalon  thereof 
ere  admlaelhle  In  erldenoe  under  the  dedlaratlon« 
although  they  exprcM  a  oomlderBtlan  of  one  dol- 

bl  ThataldooiMdderattonneednotheitatedQr 
proren;  that  the  eeoond  count  eetaont  tlie  oon- 
iraot  aooordlnflT  to  ItB  legal  effeot: 

e.  That  a  letter  ftemthe  plaintiff 


defendantiof  hlsreadineaB  to  sell  and 
^e  fltookfli  admtalblein  erldonoe; 

d.  That  an  instruotlon  that  the  plaintiff  might 
foooyer  under  the  oonunon  money  counts,  tfer- 
ffoaeoua,  did  not  prejudice  the  defendants; 

«.  That  an  Instruotlon  that  there  can  be  no  usury 
where  there  Is  no  loan,  and  that  the  defOndanv 
had  shown  no  loan,  was  correot;  and, 

/.  That  a  statement,  not  Terlfled  or  indluded  In 

any  proper  hill  of  ozoeptlons,  that  oounsel  oh- 

looted  to  certain  parts  of  the  charge,  cannot 

he  treated  as  a  part  of  the  record  for  any  purpoee. 

[No.  878.] 

Argued  Ma^M,  1887.       Decided  Map  i7. 1887. 

rr  ERROR  to  the  CHieuit  Oorat  of  the  United 
States  for  the  Western  District  of  Pannsjl- 
Tenia.    Ajglrmed. 

The  histoiy  and  ftets  of  the  case  appear  in 
the  opinion  of  the  court 

Memre,  George  8hira«»  Jr.,  Ragoelas 
Brown  and  W.  M.  Lindeajf,  test  plaintiif  hi 
error. 
Mr.  John  Dalfloll«  for  defendant  in  exror. 

Jfr.  Jif«lio0  Katthows  delirerBd  the  opin- 
ion of  the  court: 

This  is  an  action  of  aanimpait  brought  bj 
the  defendant  in  error  against  the  plaintiff  in 
error  and  Thomas  8.  Bla&,  the  htter  not  having 
been  served  with  process.  The  declaration 
contained  two  special  counts,  aa  follows: 

"  For  that  whereas  heretofore,  to  wit,  on  the 
4th  day  of  April,  A.  D.  1878.  at  New  Tork, 
to  wit,  in  the  Western  District  of  Pennsyl- 
vania aforesaid,  in  consideration  that  the  said 
plaintiff,  at  the  special  instance  and  request  of 
the  said  defendant,  would  take  and  pay  for, 
at  the  rate  of  $50  per  share,  four  nundred 
(400)  shares  of  the  capital  stock  of  the  Blair 
Iron  and  Steel  Company,  a  corporation  organ* 
Ized  under  the  laws  of  Pennsylvania,  they,  the 
-said  defendants,  undertook,  and  then  and  there 
faithfully  promised  the  said  plaintiff,  that  if 
&t  the  end  of  one  year  from  said  date  he,  the 
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said  plaintiff,  should  desin  to  soD  Uie  said 
shares  at  the  ssid  price  l^  him  paid  for  the 
same,  they,  thesaid defendants, would  purchase 
the  saidshares of  the  ssid  stock,  to  wit.  four 
hundred  shares  of  the  said  Bhdr  Iron  and  Steel 
Company,  at  the  said  price,  to  vrit,  fifty  doUan 
per  share,  and  pay  him,  the  said  plaintiff, 
therefor  at  the  sud  rate,  together  with  interest 
at  the  rate  of  7  per  centum  per  annunu 

"And  the  said  plaintiff  avers  that  he^  con- 
fiding in  the  said  promisee  and  undertaking  of 
the-said  defendants,  did  afterwards,  to  vrit,  on 
the  day  and  year  aforesaid,  to  vrit.  at  the  dis- 
trict dForesaid,  take  and  pay  for  four  hundred 
(40m  shares  of  said  stock  aforesaid,  at  the  rate 
of  |50  per  share,  amounting  in  all  to  a  larc:e 
sum,  to  wit,  the  sum  of  twenty  thousand  dol- 
bn  (990,000). 

"And  the  said  plaintiff  further  avers  that 
at  divers  times  subsequently,  to  wit,  <m  the  4th 
day  of  April,  A.  D.  1874,  and,  to  wit,  on  the 
4th  day  of  April,  A.  D.  1875,  in  consideration 
that  the  said  plaintiff,  at  the  special  instance 
and  request  of  the  said  defendaav,  would 
waive  lus  right  of  elecdon  to  sell  to  the  said 
defendants  ue  said  shares  of  the  capital  stock 
of  the  said  Blair  Iron  and  Steel  Ck>mpany,  to 
vrit,  four  hundred  {ASXf)  shares  thereof,  they, 
the  said  defendants,  undertook,  and  then  and 
there  promised  faithfully  the  said  plaintiff,  that 
if  at  the  end  of  one  year  from  the  said  last 
mentioned  dates,  respectively,  to  vrit,  April  4, 
A.  D.  1874,  hi  the  first  houBtance.  and  April  4, 
A.D.  1875,  lastly,  he,  the  said  pUuntiff,  should 
desire  to  sell  the  said  her^bdore  mentioned 
shares  at  the  ssid  price  by  him  psid  for  the 
same,  they,  the  ssid  defendants,  vrould  ptu- 
chasethe  ssid  shares  of  the  ssid  stock  at  the 
said  price  paid  by  him,  the  ssid  phdntiff,  paid 
therefor,  to  vrit.  fifty  dollars  per  share,  and 
pay  him,  the  said  plamtlff,  therefor  at  the  said 
nte,  together  vrith  interest  at  the  ntr  of  7  per 
cent  per  annum. 

"Yet  the  ssid  defendants,  not  m 
their  said  promises  and  undertakings, « 
often  requested  so  to  do,  and  although  the  u^v. 
stock  vrasl^  the  said  plaintiff  tendered  to  the 
said  defendants,  to  vrit,  on  the  day  and  rear 
aforesaid,  to  irtt,  at  the  district  aforesaid,  have 
not  as  yet  paid  to  the  said  plaintiff  the  said  sum 
of  twen^  thousand  doDan  (990,000),  but  have 
hitherto  whoUy  n^lected  and  refused,  and  do 
stiU  refuse  mndne^ect,  to  vrit,  at  the  Western 
District  of  Pennsylvania,  to  the  damage  of  the 
pUdntiff  thirty  thousand  dollara. 

"And  the  siod  plaintiff  further  complains  of 
the  said  def endttits,  f or  that  whereas  hereto- 
fore to  vrit,  on  the  tth  day  of  April,  A.  D. 
1876,  to  vrit,  at  the  Western  District  of  Penn- 
sylvania, the  said  defendants  baigained  for  and 
bought  of  the  said  plaintiff,  at  the  special  in- 
stance and  request  of  the  said  defendants,  and 
the  said  plaintiff  then  and  there  sold  to  the 
said  defendants,  a  large  quantity  of  gooda,  to 
wit,  four  hundred  (400)  shares  of  the  capital 
stock  of  the  BUdr  Iron  and  Steel  Company,  at 
the  rate  or  price  of  $50  per  share,  with  7  per 
cent  interest  added  from  April  4,  A.  D.  1873,  to 
be  delivered  by  the  said  plaintiff  to  the  said  de- 
fendants, and  to  be  paid  for  by  the  said  defend- 
ants to  the  said  plaintiff  on  the  delivery  thereof 
as  aforesaid,  and  in  consideration  thereof,  and 
that  the  pUdntiff,  at  the  like  special  instance 
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ftnd  requesl  of  the  said  defendants,  had  then 
end  there  undertaken  and  faithfully  promised 
the  said  defendants  to  deUver  the  said  stock  to 
the  said  defendants  in  the  time  and  at  the  place 
aforesaid,  they,  the  said  defendants,  undertook, 
[490]     and  then  and  there  faithfully  piomiBed  the  said 

Elaintiff,  to  accept  the  said  stock  of  and  from 
im.  the  said  plaintiff,  and  to  pay  for  the  same 
on  the  deUyery  to  them,  thesaid  defendants,  as 
aforesaid. 

**And  though  the  said  plaintiff  afterwaids, 
to  wit,  on  the  day  and  year  aforesaid,  to  wit, 
at  the  Western  District  of  Pennsylvania  afore- 
said, was  rKkdy  and  willing  and  then  and  there 
tendered  and  offered  to  delhrer  the  said  stock 
to  the  said  defendants,  and  then  and  there  re- 
quested the  said  defendants  to  accept  the  same 
and  to  pay  him  therefor  as  aforesaid,  yet  the 
•aid  defendants,  not  regarding  their  said  prom- 
ises and  undertakings,  but  contriving  and 
craftily  and  subtly  intending  to  deceive  and  to 
defraud  the  said  plaintiff  m  this  behalf,  did 
not  nor  would  at  the  time  when  they  were  so 
requested  as  aforesaid,  or  at  any  time  before  or 
afterwards,  accept  the  said  stock  or  any  part 
thereof  of  or  from  the  said  plaintiff,  or  pay  him 
for  the  same  as  aforesaid,  but  then  and  there 
wholly  neglected  and  refused  so  to  do,  to  the 
damage  of  the  plaintiff  thirty  thousand  dol 
lors.- 

It  also  contained  common  counts  for  ^oods 
bargained  and  sold,  mon^  had  and  received, 
and  money  laid  out  and  expended  for  the  use 
of  the  defendants. 

To  this  declaration  the  plaintiff  in  error 
pleaded,  as  to  all  the  counts :  1.  That  the  con- 
sideration mentioned  in  the  alleged  agreements, 
referred  to  in  the  declaration,  bearing:  date 
April  4,  1878,  April  4,  1874,  and  March  32, 
1875,  was  never  paid,  nor  was  any  valid  con- 
sideration paid  or  given,  or  affieed  to  be  paid 
or  given  therefor.  2.  That  the  alleged  agree- 
ments were  usurious  under  the  laws  of  aew 
York,  where  they  were  made,  being  a  mere  de- 
vice or  contrivance  for  obtaining  to  the  plaintiff 
more  than  the  legal  rate  of  interest  for  money 
advanced  by  way  of  loan  to  the  Blab:  Iron  and 
Steel  Ck>mpany.  8.  That  the  plaintiff  did  not 
tender  the  400  shares  of  stock  referred  to  in 
the  plaintiff's  declaration,  as  therein  allefi[ed. 
4.  That  the  alleged  agreements  were  void  as 
against  public  policy,  being  in  fraud  of  the 
other  subscribers  to  the  stock  of  the  Blair  Iron 
and  Steel  Company,  as  they  secured  to  the 
plaintiff  an  advantage  over  other  subscribers 
oy  a  secret  agreement  5.  That  the  agreement 
[4wl  J  get  out  in  the  dedaraflon  was  without  consid- 
eration. 8.  T^e  Statute  of  Limitations  of  six 
years. 

The  cause  waa^ed  by  aluiy,  and  averdict 
and  Judgment  rendered  in  favor  of  the  plaint- 
iff for  the  sum  of  $34,661.86,  to  veverse  which 
this  writ  of  error  is  prosecuted. 

The  transcript  of  the  record  contains  what 
ponwrts  to  be  the  charge  of  the  court  in  full, 
with  a  memorandum  at  the  dose,  stating  that 
defendant's  counsel  excepted  to  certain  por- 
tions thereof;  but,  as  it  is  not  verified,  or  in- 
cluded in  any  proper  bill  of  exceptions,  we 
are  not  at  liberty  to  treat  it  as  a  part  of  the 
fecord  for  any  purpose.  Several  Dills  of  ex- 
ception were  taken,  during  the  progress  of  the 
trial,  to  ralings  of  tlie  court,  on  which  assign- 
Itt  fj.  &  U.  8..  Book  80. 


ments  of  error  are  sShged^  and  whldi  wa  will 
consider  in  their  order: 

1.  From  the  first  bill  of  exceptions  it  appears 
that  upon  the  trial  the  plaintiff  offered  in  evi- 
dence two  papers,  one  dated  April  4, 1878,  and 
the  other  March  22,  1875,  as  f  oklowa: 

"New  York,  April  4, 187a 
"Whereas,  Joseph  W.  Drexel  nas  purchased 
four  hundred  shares  of  the  stock  of  the  Blair 
Iron  and  Steel  Oompanj,  sold  by  A.  S.  Diven, 
trusteeof  said  company,  at  the  price  of  fifty 
dollars  per  share: 

* '  Now,  we,  the  undersigned,  in  consideration 
to  us  of  one  dollar,  in  hand  paid,  the  receipt 
whereof  is  hereby  acknowleaged,  do  hereby 
agree  that  if,  at  the  end  of  one  year  from  this 
date,  the  said  Drexel  shall  desire  to  sell  thesaid 
shares  at  the  price  paid  for  the  same  by  him, 
we  will  purchase  the  same  at  that  price,  and 
pay  to  him  the  amount  paid  by  him  on  the 
same,  with  interest  at  the  rate  of  7  per  cent  per 
annum. 
"April  4^  187a 

"  Thob.  8.  Blaia. 
"Thomas  Stbuthebb.* 

"New  York,  March  22,  1875. 
"In  consideration  of  the  waiver  by  Joseph 
W.  Drexel  of  the  right  of  election  to  sell  to  us 
the  four  hundred  shares  of  stock  in  tiie  Blair  14921 
Iron  and  Steel  Company  (subscribed  and  paid  "^ 
for  l^  him),  as  he  was  entitled  to  do  by  agree- 
ment with  us  in  1873,  renewed  and  extended 
by  agreement  of  1874  to  April  4, 1876,  we  do 
hereby  agree  that  his  right  to  do  so  shall  be  ex- 
tended for  another  year;  viz.,  to  April  4,  1876. 
If  he  shall  at  that  time  elect  to  sen  to  us  the 
four  hundred  shares  so  subscribed  and  held  by 
him,  we  will  receive  and  pay  for  the  same  the 
amount  paid  by  him  therefor,  with  interest  at 
the  rate  of  7  per  cent  per  annum  from  the  dates 
of  the  payment  by  him  of  the  respective  in- 
stallments thereon^and  as  collateral  security 
for  the  performance  br  us  of  this  our  agree- 
ment we  have  placed  m  the  hands  of  Joseph 
W.  Drexel  four  hundred  shares  of  the  stock 
of  the  said  Blair  Iron  and  Steel  Company  to  be 
held  by  bin  in  trust  for  that  purpose. 
"Thos.  S.  Blaib. 
"Thomas  Stbutheb&* 

To  the  reception  in  evidence  of  these  papers 
the  defendants'  counsel  objected,  stating  that 
he  did  not  deny  their  execution,  but  that  they 
were  not  admissible  in  evidence,  because  th!e 
plaintiff  had  averred  in  the  declaration  that  the 
consideration  of  the  contract  was  the  subscrip- 
tion to  400  shares  of  stock  in  the  Blair  Iron 
and  Steel  Company;  whereas,  in  these  papers 
the  consideration  set  forth  is  the  payment  of 
one  dollar.  The  objection  was  overruled,  and  an 
exception  taken.  This  ruling  is  now  alleged  as 
error.  In  ruling  on  the  papers,  the  court  said 
the  contracts  were  admitted  subject  to  consid- 
eration thereafter,  in  view  of  further  evidence 
which  might  be  adduced.  The  bill  of  excep- 
tions does  not  set  out  what,  if  anv,  further  evi- 
dence was  adduced.  We  are  of  opinion  that 
the  testimony  was  properly  admlttea.  Even  if 
there  was  a  variance  oetween  the  contract  as 
shown  by  these  papers  and  that  alle^red  in  the 
first  count  of  the  declaration,  certainly  there 
was  none  between  the  allegations  of  tbo  second 
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count  and  the  written  instniment  as  ofBered, 
according  to  its  legal  effect. 

The  second  oount  of  the  declaration  sets  forth 
a  contract  whereby  the  plaintiff  sold  and  agreed 
to  deliver  to  the  aefendants  400  shares  of  the 
capital  stock  of  the  Blair  Iron  and  Steel  Com- 
pany, at  the  price  specified,  to  be  paid  by  the 
defendants  on  deliyeiT,  in  consideration  where- 
of tiie  defendaDts  undertook  and  promised  to 
accept  tiie  said  stock  and  pay  for  the  same  on 
delivery  in  accordance  therewith.  This  is  pre- 
cisely the  legal  effect  of  the  contract  set  out  in 
the  instniment  dated  April  4.  1878.  The  recit- 
al in  that  instrument,  that  the  plaintiff  had 
purchased  the  same  from  the  trustee  of  the 
blair  Iron  and  Steel  Company,  is  mere  matter 
of  inducement  and  immaterial.  The  statement 
of  the  consideration  of  one  dollar  paid  is  also 
entirely  immaterial,  and  may  be  treated  as 
merely  nominal.  The  real  agreement  embodied 
in  the  instrument  is,  accoiding  to  its  legal 
effect,  that  at  the  end  of  one  year  from  that 
date  the  defendants  would  buy  and  pay  for  the 
number  of  shares  of  stock  mentioned  at  the 

Erice  specified,  on  delivery  thereof  at  that  time 
y  the  plaintiff.  When  thereafter,  at  the  time 
specified,  as  it  was  subsequently  extended,  the 
plaintiff  exercised  his  option  by  a  tender  of  the 
itock,  the  contract  became  unconditional  and 
absolute,  and  from  that  time  the  plaintiff  was 
entitled  to  treat  it  as  a  contract  in  ordinary 
form  for  the  sale  and  delivery  of  the  subject 
of  the  agreement.  The  second  count  of  the 
declaration  sets  it  out  in  that  form,  and  accord- 
ing to  its  legal  effect,  which  is  all  that  is  xe- 
qmred  by  the  strictest  rules  of  pleading. 

2.  The  second  bin  of  exceptions  shows  that 
the  plaintiff  offered  in  evidence  the  following 

^^^'  'IJew  York,  March  20, 1876. 

"  Gentlemen:  I  hereby  notify  you  that  I  de- 
sire to  sell  the  four  huncured  sliares  of  the  stock 
of  the  Blair  Iron  and  Steel  Company,  held  by 
me  under  the  option  of  sale,  accoroing  to  the 
terms  of  the  agreement  between  you  and.  J.  P. 
Morgan  and  J.  W.  Drexel,  of  April  4, 1878, 
and  uie  several  renewals  thereof. 

"  You  are  hereby  notified  that  I  am  ready  to 
transfer  the  stock  to  you  or  to  any  person  or 
persons  whom  you  may  designate,  upon  the 
payment  of  the  purchase  money  thereof  and  7 
per  cent  interest  thereon  from  date  of  payment. 

"  I  hereby  tender  von  the  certificate  ox  stock, 
and  I  demand  fulfillment  of  your  contract  on 
the  premises.  I  am  leady  and  willing  at  any 
time  to  transfer  the  stock  upon  the  book  of  the 
company  and  fully  perform  the  condition  of 
rescission  of  purchase. 

"Respectfully,       J.  W.  Dbjbzxl. 

*'  To  Mess.  Thos.  S.  Bhdr  and  T.  Struthen." 

The  admission  of  this  paper  in  evidence, 
which  was  objected  to,  is  assigned  for  error. 
There  is  no  ground  for  this  exception.  The 
paper  was  certainly  competent  as  constituting 
one  item  in  the  woof  that  the  pkintiff  exercisea 
the  option  to  sell  the  stock  in  accordance  with 
the  amement,  and  tendered  it  for  delivery. 

8.  The  third  Ull  of  excepUons  states  that  in 
the  further  progress  of  the  trial  the  defendants' 
counsel  offered  to  prove  by  two  witnesses  that 
Ihe  consideration  of  |1,  named  in  the  said  agree- 
■lent,  was  not  paid  by  the  plaintiff,  or  by  any- 
body on  Ms  behalf,  to  the  defendants.  "^ 
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offer  was  rejected  on  objection  made,  and  an 
exception  tu^en.  We  have  already  said  that 
the  mention  of  this  nominal  consideration  was 
entirely  immaterial,  and  might  properly  be 
omitted  from  any  statement  of  the  contract 
in  a  pleading  which  set  out  its  legal  effect  It 
was  of  course,  therefore,  not  necessary  to  prove 
it,  and  immaterial  if  disproven.  The  real  con- 
sideration for  the  def enoants*  agreement  to  buy 
was  the  plaintiff's  agreement  to  sell,  determined 
by  the  exercise  of  his  option  and  the  tender  for 
delivery  of  the  stock  for  that  purpose. 

4.  The  fourth  bUl  of  exceptions  is  based  on 
an  alleged  error  occurring  in  tne  following  por- 
tion of  the  charge  to  the  jury: 

**  Supposing  that  he  (Wallace)  did  comply 
with  his  instructions  (in  making  the  demand), 
then  did  it  become  the  duty  of  Mr.  Struthcrs  to 
pay  the  amount  reprosented  by  that  stock?  If 
It  aid  become  his  duty  to  pay  that  money,  then 
we  instruct  you  that  the  declaration  in  this 
case  (what  we  call  the  common  money  counts) 
is  sufficient  to  enable  him  to  recover.  Where 
parties  have  made  a  contract  by  which  certain 
things  are  to  be  done  on  one  side  and  certain 
things  on  the  other,  if  one  par^  does  all  those  l^^ 
thines  that  are  required  to  be  done  by  him  to 
entitle  him  to  a  sum  of  money  from  the  other 
party,  he  may  recover  that  sum  of  money  un- 
der the  common  money. counts.  We  instruct 
you,  therefore,  that  so  tar  as  the  pleadings  are 
concerned,  there  is  no  difficulty  in  the  plaintiff 
recovering,  under  the  declaration,  a  veraict  for 
the  amount  that  is  due  him." 

*'  The  point  of  the  objection  is  that  the  jnry 
was  instructed  that  a  recovery  in  favor  of  tlie 
plaintiff  might  be  had  under  the  conmion  money 
counts  of  the  declaration,  and  this  is  alleged  for 
error.  If  so,  howefer,  it  did  not  prejudice  the 
defendants;  for,  as  we  have  already  seen,  a  re- 
covery might  be  had  upon  the  contract,  con- 
sidered as  an  execatoiy  contract  for  the  pur- 
chase by  the  defendants  of  the  stock  in  quesuon, 
under  the  second  special  count  In  addition 
to  that,  so  far  as  the  bill  of  exceptions  shows^ 
it  might  well  be  that  there  was  proof  in  the 
case,  not  only  of  a  tender  of  the  stock,  but  of 
an  actual  delivery  and  acceptance.  In  that 
case  the  contract  would  have  oeen  completely 
executed  on  the  part  of  the  plaintiff,  title  to  the 
stock  passing  by  the  delivery  to  the  defendania. 
In  such  a  case,  the  charge  would  be  entirely 
correct,  and  a  recovery  nuJE^t  be  had  under  the 
common  counts. 

5.  The  fifth  bDl  of  exceptions  is  based  upon 
an  alleged  error  in  the  following  portion  of  the 
charge: 

"On  the  face  of  the  papers  the  question  is 
wheUier  there  was  any  loan  at  all.  There  is  no 
usury  unless  there  is  a  loan  of  money;  and  the 
question  is  wheUier  the  transaction  involved  a 
loan  or  attempted  loan  of  money.  We  have 
looked  at  these  papers  carefully,  and  we  in- 
struct you  that  there  is  no  evidence  on  their 
face  that  there  was  any  intention  to  loan  be- 
tween the  plaintiff  and  the  defendant  wherel^ 
usury  could  arise. 

"  It  is  our  duty  to  give  you  instructions  on 
that  subject,  and  we  say  to  you  that  upon  that 
point  the  d^ense  of  the  defendant  must  faiL** 

This  charge  is  corrects  There  is  nothing  up- 
on the  face  (»  the  papers  to  show  that  the  tnu» 
action  was  a  loan  of  money  by  the  plaintiff  t» 
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the  defendants,  or  to  the  Blair  Iron  and  Steel 
Company.  UnleiB  there  was  a  loan  there  can 
[496]  he  nonmiry.  The  hffl  of  exceptions  sets  oat 
no  eyidence  to  show  the  transaction  to  have 
been  different  from  what  it  appears  to  he  on  the 
face  of  the  papers. 

This  ooYers  all  the  points  raised  npon  the 

recoid.     We  find  no  envr.in  the  proeeedingt  qf 

ths  Circuit  (hurt,  and  iU  judgment  it  aceord- 

ingly  affirmed. 

Traecopy.   Test:  _        _      _      ^  —  « 

James  H.  MoKenney,  Clerk,  Sap.  Oooit,  U.  B. 


[241]   FRANCIS  A.  DBEXEL  ST  Aiu,  Apple,, 

LOUISB  BERNET. 

iSee  S.  a  Reporter's  ed.  Ml-mj 

BquitatlU  eetoppet—diaraeier  cf-~whm  court  cf 
eqtiitp  may  evtforce—ir^unetion  againat  eet- 
Ung  up  certain  fatU  in  action  at  law— de- 
murrer, improperly  euetained. 

L  Id  order  to  Justify  s  TWiort  to  a  ootui  Of  equity 
to  ^nforcci  an  equitable  ef^loppcU  It  Ja  Dt^ccesary  to 
«bow  Florae  ground  of  (fguJty  other  thiin  the  ce top- 
pel  itsolf*  wnfsrebT  the  party  eatfticd  to  the  benefit 
of  ft  te  pr^vecLti:'^  froni  makinii;  It  aYaliabk  Id  a 
fjourt  of  li*%fr  Tbo  case  §howd  mufit  1x3  oxte  where 
the  forms  of  thf.*  law  nvre  useU  to  defaat  that  which. 
In  eouity,  ccuMtJtiitofi  tho  rl^hC 

l^  \Tpt>a  a  bill,  aied  In  aid  of  the  defeiuse  of  an 
ikitaXioo  at  law  bmught  by  one  of  the  defcndaDtAas 
executrix  of  h^t  df^oajsoA  huRbaud,  who  died  in 
France^  foi-  an  tojuncUon  btri^inEt  ^ttlDB*  np  or 
oXafmlni?  Jn  sneh  action  that  the  decedent  was  not 
domicllod  in  Atftbdina:  thai  his  wiJ]  was  not  duly 
odtnSttoti  to  probate  there;  that  thoadmlnl^trfiLtioii 
thereunder  of  the  Mole  oxeoutor  and  hln  attorney 
were  not  valid  and  btndlofi';  and  agalnfit  ueilu^  In 
Bupport  of  i?nch  itllegntion*  certain  anoniarylettjuts 
€f  admlnlBtration,  aQoKed  to  have  been  frauduliE^nt- 
ly  and  unlawfully  procured  to  belsautid  to  or  In  tt»B 
0amo  of  said  dt^feiidant,  tt  is  held:  that  tbe  facta  al- 
iased amount  to  an  equl table  efitoppel  which  is  en- 
f orclble  In  equlty- 
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A  PPEALfromtheOfaranitCkmrtoftha United 
il  States  for  the  Soothem  District  of  New 
York.  Opfadon  hdow,  16  Fed.  Bep.  522. 
Be^ereed. 

The  histoiy  and  facts  of  the  case  appear  in 
the  opinion  ox  the  coort 

Meeare.  Wayne  l/LmnV^m^h,  and  O.  B. 
Dracy.  for  appdlants: 

Sacn  of  the  defenses  to  the  daim  of  defend- 
ant as  are  of  eooitahle  cogniamoe  mast  be 
ayailed  of  by  bill  In  equity;  as  the  fusion  of 
law  and  equity  which  preyails  under  state 
practice  does  not  obtain  in  the  federal  courts. 

Northern  Pac  B.B.  Ch.Y.  Paine,  119  U.  8. 
568  (ante,  518). 

All  of  the  defenses  which  complainants  here 
allege  are  cognizable  in  equity  alone,  for  the 
reason  that  the  matters  arise  out  of  acts  which 
the  defendants  have  performed  as  individuals; 
whereas,  the  action  at  law  is  in  the  name  of  an 
executrix,  whose  rieht  as  such  is  derived  from 
an  independent  and  isolated  proceeding  upon 
the  win,  which  not  only  ignores,  but  enables 
her  to  contest  the  validity  of  what  was  done 
previous  to  her  acquisition  of  her  present  right, 
as  well  as  the  satinaction  to  the  real  parties  in 
interest  made  by  St  James,  the  alleged  wrong 
doer. 
123  U.  8, 


The  estoppel  arising  theieon  Is  not  a  legal 
one,  because  it  does  not  arise  out  of  privity  of 
contract  or  of  estate^but  Is  purely  equitable—as 
it  arises  out  of  what  the  beneficiaries  them- 
selves did  before  Louise  Bemey  obtained  l^er 
§  resent  authority.  The  settlement  between  the 
efendants  and  St  James  is  probably  no  de- 
fense to  the  action  at  law. 

An  equitable  estoppel  is  sufSdent  ground  or 
basis  for  equitable  relief. 

Bispham,  Eq.  §g  280-282. 

"  It  is  now  a  well  established  principle  that 
where  the  true  owner  of  property  holds  out 
another,  or  allows  him  to  appear,  as'the  owner 
of  or  as  having  full  power  of  disposition  over 
the  property,  and  innocent  thira  parties  are 
thus  led  into  dealing  with  such  apparent  owner, 
they  will  be  protected." 

Bigelow,  Estoppel,  484,  and  authorities  cited. 

The  complainants  have  not  "  a  plain,  ade- 
quate and  complete  remedy  at  law." 

Boye^e  Bmre.  v.  Grundy,  28U.  S.  8  Pet.  210 
(7:665);  WateonY.  Sutherland,  72  U.  8. 5  WalL 
74  (18: 580);  Barber  v.  Barber,  62  U.  S.  21  How. 
582  [16:  mV,  OeMche  v.  Spain,  82  U.  S.  15 
Wall.  211  ^1:  48):  SuUivan  v.  B,  B.  Go,  94  U. 
S.  811  (24:  826);  Orane  v.  McCoy,  1  Bond,  422, 
Baker  v.  Biddle,  1  Baldw.  894;  Earriaon  v. 
Bawxn,  4  Wash.  C.  C.  205. 

A  precedent  for  this  case  is  found  in  Brovm 
T.  Pacific  MaU  St.  Sh.  Co.  5  Blatchf.  525,  where 
an  injunction  was  sought  against  anticipated 
ex  parte  proceedings  affecting  an  election  of  di- 
rectora  aoout  to  be  held,  ana  for  error  or  fraud 
for  which  there  was  a  remedy  at  law. 

Meeere.  Franklin  B.  Lord  and  Oeorge  Be 
Foreet  Lord,  for  appellee: 

If  the  matters  complained  of  could  be  availed 
of  by  the  complainants,  as  matter  of  defense  in 
the  actions  at  law  brought  against  them,  the 
complaint  was  riffhtly  dismissed,  for  they  had. 
on  uiat  assumption,  "a  plain,  adequate  and 
complete  remedy  at  law." 

While  the  doctrine  of  equitable  estoppd 
origbiated  and  was  promulgated  by  courts  of 
chancery,  it  is  now  recognized  andenf orced as 
liberally  in  courts  of  law  as  in  courts  of  equity. 

Bichereon  v.  Colgroce,  100  U.  8.  578  (25: 618). 

The  complainants,  therefore,  can  avail  them- 
selves  of  the  estoppel  as  a  defense  at  law,  and 
there  is  no  necesmty  for  thefar  seeking  afiSbrma- 
Uve  relief  in  equity;  nor  does  the  alleged  fraud 
in  obtaining  letters  testamentary  to  Madam 
Bemey  furnish  any  ground  for  equitable  In- 
terference, for  the  aDegations  in  such  proceed- 
ings only  establish  Junsdiotlon  in  the  absence 
of  fraud;  and  fraud,  if  it  exiirts  as  the  complain- 
ants allege,  will  undoubtedly  be  available  to 
them  in  any  action  in  which  the  proceedings 
may  be  usea  Id  evidence. 

N.  Y«  Code  of  Procedure,  g  2478. 

Jir.  Juetiee  Katthews  delivered  the  opin- 
ion of  the  court: 

This  is  a  bill  in  equity  filed  by  the  appellants, 
some  of  whom  are  citizens  of  Pennsylvania  and 
others  of  New  York,  against  the  appellee,  who 
is  an  alien,  a  citizen  of  the  Repubhc  of  France, 
and  William  Bemey,  a  dtizen  of  Texas,  and 
Saffold  Bemey,  Chollet  Berney,  Robert  Ber- 
ney,  PhDlipa  Rousseau,  Sophia  White,  Ann 
M.  Ball,  Phillipa  E.  Harley,  Laurent  B.  Hal- 
lonquist,  Robert  Lb  Hallonquiat  and  WHUam 
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C.  HalloDqnlit,  dtkeDs  of  the  State  of  Ala- 
bama. Oi  these  defendants,  none  were  serred 
with  piooesB  or  appeared,  except  the  aimellee, 
[243]  Louise  Bemey.  The  cause  was  heard  m  the 
circait  court  on  a  ffeneral  demurrer  filed  by  the 
appellee  to  the  bui.  The  demurrer  was  sus- 
tained, and  the  bill  dismissed  for  want  of  equity. 
The  complainants  appealed. 

The  following  statement  of  the  case,  as  made 
by  the  bill,  is  taken  from  the  brief  filed  by 
counsel  for  the  appellants: 

The  bill  allem  in  substance: 

1.  That  said  Robert  Bemey.  the  di;cedent, 
made  his  will  November  2, 1864,  at  Crovdon, 
England,  whereby  he  bequeathed  his  resiauaiy 
estate  to  his  executors  therein  named  as  tmsteea 
aud  upon  trusts,  amonff  others,  for  the  benefit 
of  his  widow,  the  defendant  Louise  Bemey, 
and  of  the  other  persons  named  as  defendants; 
and  afterwards,  on  the  d5th  of  September,  1874, 
a  codicil  thereto,  making  changes  In  some  of 
the  bequests  in  his  will,  and  appointing  as  ex- 
ecutors and  trustees  of  his  will  the  d^endant 
Louise  Bemey;  also  James  Bemey,  his  brother; 
a  Mr.  Messier  de  St  James,  of  ftris,  Frsnce, 
and  John  Dmmmond  and  William  Drummond. 

3.  That  Robert  Bemey  died  at  Paris.  Frsnce, 
November  19,  1874,  leaving  him  surviving  his 
widow,  the  defendant  Lotdse  Bemev,  his  said 
brother,  James  Bemey,  and  nephewa  and 
nieces,  who  are  named  as  defendants  in  the  bill 
of  complaint.  Biis  widow  was  a  native  of 
France,  and  was  with  him  at  the  time  of  his 
death,  but  his  said  brother  James  and  his 
nephews  and  nieces  were  all  citizens  and  resi- 
dents of  Montgomerv  County,  Alabama;  said 
St.  James  was  a  resident  of  France,  and  the 
Messrs.  Dmmmond,  of  England.  The  dece- 
dent left  personal  estate  In  France,  England, 
and  the  United  States. 

8.  At  the  time  of  his  death.  Robert  Bemey, 
the  decedent,  was  a  citizen  of  the  United  States, 
who  had  lived  abroad  for  some  years,  but  had 
never  acquired  a  domidl  in  France  under  or 
in  accordance  with  its  laws.  Upon  his  death 
bis  widow,  the  defendant  Louise  Bemey,  pre- 
sented the  will  and  codidl  of  the  decedent  to 
the  proper  Judicial  authority  in  France,  and,  in 
accordance  with  French  law,  the  administra- 
tion of  the  estate  was  committed  to  a  notary  bv 
competent  judicial  authority,  December  4, 187t 
[2ft4j  4^  Subsequently,  and'  before  anything  else 
was  done,  and  on  the  application  ofsaid  James 
Bemey,  the  brother  of  decedent,  and  one  of  his 
executors,  the  will  and  codicil  were  formally 
admitted  to  probate,  and  letters  testamentary 
thereon  issued  to  said  James  Bemey  alone,  by 
competent  judicial  authority  at  Montcomery, 
Alabama,  on  the  8th  of  B%bniary,  1876,  the 
decree  of  the  Alabama  court  being  that  the  de- 
cedent was  domiciled  at  Montgomery,  Alaba- 
ma, and  that  it  had  full  JnrSfidiction  in  the 
premises.  All  of  the  heirs  at  law  and  next  of 
kin  of  the  decedent,  except  the  widow,  the  de- 
fendant Louise  Barney,  were  at  that  time  citi- 
zens and  residents  of  Alabuna,  and  by  the  laws 
of  Alabama  such  probate  and  issue  of  letters 
testamentary  cannot  be  impeached  collaterally, 
and  are  conduaive  upon  all  persons  and  par- 
ties. 

5.  That  mid  James  Bemey,  having  been  thus 
constitiited  tola  cxiecator,  gave  a  full  power  of 
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attoniey  to  said  8t  JaiiMs.  empowering  him, 
among  other  tUngs^  to  laduoe  the  deoedentTa 
estate  to  pomeanon,  and  to  sd!  any  and  all 
property.  etCL  About  the  aame  time  and  on  tha 
9th  of  March,  1875,  mid  Jamm  Beney,  being 
thus  sole  executor  hj  reason  of  the  Ai^hamfi 
probate,  obtained  the  issue  to  himself,  by  the 
SurrojnUe  or  Court  of  Probate  in  the  CSty  of 
New  York,  of  andllazy  letters  testamentary, 
based  upon  the  Alabama  probate.  This  adju- 
dication is  in  due  form,  and  also  remains  unin^ 
paired  and  in  full  force.  All  of  the  said  pro- 
ceedings of  said  James  Bemey  were  known  to 
the  defendant  Louim  Bemey  and  the  other 
persons  named  aa  executors,  as  weU  as  to  the 
legatees  under  the  win,  Um  other  defendants  in 
the  bill  of  oomplaint. 

8.  That  at  the  time  of  the  decedent's  death, 
certain  evidenom  of  title  of  the  personal  prop- 
erty left  l^  him  were  In  his  possemion  at  Airis. 
France,  and  the  purpose  and  intention  of 
the  prooeedhigB  above  mentioned  was  to  secure 
immunitv'  of  the  decedent's  estate  firom  taxa- 
tion in  France,  and  to  provide  for  the  due  and 
lawful  admbiistration  of  the  assets,  which  were 
then  actually  in  the  possession  of  the  widow, 
the  defendant  Louise  Bemey,  and  said  St 
James;  and  by  the  toint  action  of  the  sole  quali- 
fied executor,  said  James  Bemey,  said  St 
James  and  said  defendant  Louise  Bemey,  be-  [2451 
fore  the  notary  to  whom  the  matter  had  been 
so  judicially  committed  in  France,  as  afore- 
said, the  whole  estate  and  its  administration 
was  intrusted  to  said  St  James,  as  attorney  for 
said  James  Bemey,  executor,  with  the  knowl- 
edge and  approval  of  all  parties  in  interest,  in- 
cluding the  defendants.  Formal  proGecdiD(;s 
were  sf  terwards  had  before  the  notary  of  Pans, 
on  the  80tU  and  81st  of  March  and  the  3d  and 
4th  of  May,  1875,  and  afterwards  on  the  11th 
of  June,  1876,  and  on  those  dates  formal  docu- 
ments or  records  were  duly  executed  by  the 
parties  before  the  notary:  the  first,  l^  the 
widow,  the  defendant  Louise  Bemey,  and  said 
St  James;  and  the  second,  by  the  same  per- 
sons in  connection  with  said  James  Bcraey ,  the 
qualified  executor,  in  person.  At  these  pro- 
ceedings and  in  die  notarial  instniments  or 
records  it  was  formally  evidenced  and  declared 
that  thcdecedent  was  at  the  time  of  his  death 
domiciled  at  Montgomery,  Alabama,  that  the 
probate  of  the  wiu  in  Alabama  was  regular 
and  valid,  and  that  said  James  Bemey  was  the 
sole  qualified  executor,  and  his  power  of  at- 
tomey  substituted  said  St  James  m  all  the  ex- 
ecutor's functions  and  rights;  and  the  defend- 
ant Louise  Bemey  acknowledged  receipt  of  the 
legacies  given  to  her  l^  the  will  from  the  ad- 
mmistration  of  the  estate  thus  constituted.  By 
the  laws  of  France,  neither  the  defendant  Lou- 
ise Bemey,  nor  any  other  of  the  persons  named 
as  executors  in  the  will,  nor  anyone  claiming 
under  them,  is  permitted  to  aaaert  the  ooo> 
trary  of  any  of  the  matters  thereby  esmb* 
lished. 

7.  That  among  other  assets  the  decedent  left 
1200,000  in  Unfted  Statas  bonds;  tld.GOO  In 
stock  of  the  U.  S.  Mortnge  Cto.;  $58,900  In 
stock  of  theN.  T.  Central  &  H.  R.  R.  R  Co.; 
£8,000inbondsoftiieN.Y.  A  Canada  R.  R 
Co.;  £8,000  bond  and  mortgage  on  real  estata 
in  England,  and  moneys  on  deposit  with  bank- 
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en  ftt  London.  Of  these  items  said  James  Ber- 
ney,  in  person,  took  possession  of  and  sold  the 
$12,000  in  stock  of  the  U.  8.  Mortange  Go.  and 
the  $58,200  in  stock  of  the  N.  T.  Central  ft  H. 
R.  R  R  Oa  On  the  15th  of  June,  1875,  the 
fa±ai  defendant  Louise  Bemeyand  said  St  James 
|x«oj  pfQQ,^]^  proof  of  the  wul  and  oodicQ  in  com- 
mon form,  and  the  issue  of  letters  testamentaxr 
to  them  by  a  competent  court  in  Enriand,  and 
having  taken  possession  of  the  £8,0(K)  in  bonds 
of  thel^.Y.  A  CanadaR  R  Co.,  and  the  £8,000 
bond  and  mortgage  on  real  estate  in  England, 
by  yirtue  of  their  Enelish  letters  got  in  ana 
converted  into  money  the  assets  in  &gland,  as 
to  the  last  mentioned  item,  an  instrument  hay- 
ing been  Jointly  executed  by  all  three  of  the 
unties,  Louise  Bemey,  St  James  and  James 
Bem^.  All  these  proceedings  were  had  with- 
out objection  on  the  part  of  any  of  the  defend- 
ants. The  $200,000  of  United  States  bonds 
were  sent  to  this  country,  and  bj  agents  of  said 
St  James  at  the  City  <a  New  York  presented 
to  complainants,  with  directions  to  change  the 
Donds  from  registered  to  bearer  bonds  by  sell- 
ing the  registered  bonds,  and  with  the  proceeds 
buying  bearer  or  coupon  bonds  of  the  same  is- 
sue, tne  only  method  of  effectiDg  sodi  ex- 
change. The  agents  of  said  St  James  furnished 
to  the  officers  of  the  United  States  Treasury 
satisfactory  evidence  of  their  autiiority  to  trans- 
fer the  bonds,  and  upon  which  the  bonds  were 
transferred,  and  the  oomplainants  sold  the  reg- 
istered bonds  and  with  the  proceeds  bought 
$195,000  of  coupon  bonds,  and  with  a  sum  in 
money  representing  the  difference  delivered 
the  same  to  the  agents  of  said  St  James,  who, 
in  their  turn,  delivered  the  same  to  said  St 
James  himself  after  he  and  the  defendant  Lou- 
ise Bemey  had  taken  out  their  letters  testament- 
ary in  England. 

a  That  l^cies  given  bv  the  will  and  codi- 
cil to  severaTof  the  defenaants  were  duly  re- 
ceived by  them  from  James  Bemey  or  said  St 
James  under  the  admioistration  of  the  estate 
so  established,  and  during  all  the  times  men- 
tioned said  James  Bemey  was  the  agent  for. 
and  actual  guardian  of,  the  defendants,  and  had 
full  knowledge  of  all  the  aforesaid  transac- 
tions. 

0.  That  in  the  year  1880  said  James  Bemey 
sent  his  son,  the  defendant  Saffold  Bemey,  to 
France,  who  then  and  there.ncting  as  attomey 
and  agent  for  his  f ntherin  his  quality  of  executor, 
and  for  himself  and  defendants  as  legatees,  in- 
stituted Judicial  proceedings  against  said  St. 
James  for  an  account  of  his  administration  of 
the  decedent's  estate,  and  finally  received  from 
[247]  said  St  James,  in  full  satisfaction  and  dis- 
charge of  his  liability  to  them,  certain  property. 
Because  St  James  has  since  died,  and  because 
of  the  laws  and  customs  of  France,  complain- 
ants cannot  ascertain  the  precise  details  of  the 
transaction. 

10.  That  the  defendants  now  claim  that  said 
8t  James  diverted  the  $195,000  in  coupon 
bonds  and  the  money  so  received  by  him  in  ex- 
change for  the  $200,000  United  States  regis- 
tereoDonds,  and  that  the  Alabama  probate  so 
obtained  by  said  James  Bemey  was  invalid,  be- 
cause, as  they  now  assert,  the  decedent  was 
domiciled  in  France.  The  defendants  have 
<»Dfederat6d  together  to  assert  and  maintain 
this  claim  by  means  as  follows:    They  have 
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obtained  from  the  Surrogate  of  Hew  YoA 
County  a  second  issue  of  andUary  letters  testa- 
mentary to  the  defendant  Louise  Bemey  alone, 
based  upon  the  false  representation  tnat  the 
decedent's  will  had  been  sdmitted  to  probate  in 
England  in  such  maimer  as  to  Justify  the  issue 
of  ancillary  letters  testamentary  here,  and  the 
false  representation  that  there  were  unadminia- 
tered  aasets  in  New  York,  and  the  fraudulent 
suppression  of  the  facts  concerning  the  former 
issue  of  letters  ancillary  to  James  Bemey, 
founded  upon  the  Alabama  probate,  and  there- 
upon have  brought  an  action  at  law  in  the  Cir- 
cuit Court  of  the  United  States  for  the  Southern 
District  of  New  York,  in  the  name  of  said  de- 
fendant, Louise  Bemey,  as  sole  executrix  under 
and  by  virtue  of  the  letters  so  issued  to  her, 
affainst  the  complainants,for  conversion  of  said 
|SOO,000  United  States  bonds,  and  wherein 
they  allege  that  said  decedent  was  domiciled  in 
Fnmoe,  and  the  said  Alabama  probate  was  in- 
valid for  that  reason;  and  that  tne  letters  testa- 
mentary so  issued  to  the  defendant,  Louise  Ber- 
n^,  are  oonduaive  upon  the  complainants,  so 
f  ar  aa  her  right  to  bring  and  maintain  said  ac- 
tion is  concemed.  Complainants  are  not  per- 
mitted by  law  to  procure  the  cancellation  of 
said  letters,  or  to  contest  the  validity  thereof. 
In  view  of  the  foregoing,  complainants  insist 
that  the  defendants  are  estopped  in  equity  from 
now  asserting  against  them  that  said  decedent 
was  not  domiciled  elsewhere'than  at  Montgom- 
ery, Alabama,  or  that  the  proceedings  of  the 
executors  at  Paris  are  not  binding  upon  them. 
Complainants  also  allege  that  the  several  mat- 
ters and  things  above  mentioned  may  not  be 
pleaded  and  do  not  constitute  a  defense  to  the 
action  at  law,  etc. 

11.  That  in  addition  to  the  action  at  law  in  the 
federal  court  before  referred  to,  the  defendants 
have  brought  another,  action  in  the  Supreme 
Court  of  the  State  of  New  York  in  their  own 
names  as  pbdntiffs  against  the  complainants, 
wherein  they  make  the  like  claim  aa  to  Robert 
Beroey's  domicil  and  the  Alabama  probate  of 
his  will,  and  assert  that  they  are  the  owners  of 
the  $200,000  United  States  bonds,aiid  that  com- 
plainants have  converted  thern,  etc. 

13.  That,  according  to  the  French  law,  the 
defendant  Louise  Bemey,  as  the  widow  of  the 
decedent, would  have  been  entitled  to  a  certain 
portion  of  bis  estate,  had  he  been  domidled  in 
France.  The  portion  she  would  have  recerved 
under  the  French  law,  had  the  right  been 
claimed  or  asserted  by  her.  was  muqh  more 
than  the  value  of  the  $200»000  of  United  States 
bonds,  and  consequently  she  cannot  maintain 
the* action  at  law  In  the  right  or  interest  of  her 
oodefendants,  if  it  be  true  that  decedent  was 
domiciled  in  France,  until  an  accounting  shall 
have  been  had  between  her  and  the  legatees 
imder  the  will. 

18.  And  that  the  defendants  are  all  beyond  the 
jurisdiction  of  the  court,  and  the  defendant 
Louise  Bemey  is  an  alien  and  resident  of  France, 
where  her  testimony  cannot  be  taken  by  any  or- 
dinary process  because  of  the  laws  of  Fnmce; 
that  tne  facts  are  within  the  knowledge  of  de- 
fendanta  and  a  discovery  is  necessary,  etc.,  etc. 

The  relief  sought  was  an  injunction  against 
setting  up  or  claiming  in  the  action  at  law  or 
elsewhere  that  the  decedent  was  not  domiciled 
at  Montgomeiy,  Alabama;  that  his  will  was  not 
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duly  admitted  to  probate  there;  and  that  the 
administratioD  thereunder  of  said  James  Ber- 
ney,  as  sole  executor,  and  said  St  James,  as 
his  attorney,  were  not  valid  and  binding,  and 
against  using  in  support  of  such  allegations  the 
ancillary  letters  testamentary,  whidi  defend- 
ants have  fraudulently  and  unlawfully  pro- 
cured to  be  issued  to  or  in  the  name  of  the  de- 
fendant Louise  Bemey,  discovery  of  the  facts 
within  defendants'  knowledge,  etc. 

It  does  not  as  distinctly  appear  from  the  bill 
itself  as  from  this  statement,  that  the  first  action 
at  law.  referred  to,  was  brought  and  is  pending 
in  the  Circuit  Court  of  the  united  States  for 
the  Southern  District  of  New  York.  It  may, 
however,  perhaps  be  fairly  inferred  from  the 
allegations  of  the  bill  that  such  is  the  fact;  and 
as  it  has  been  so  assumed  in  the  argument  of 
the  cause,  no  Question  is  made  upon  the  suffi- 
ciency of  the  Dill  in  that  respect.  The  only 
ground  here  urged  in  sup^rt  of  the  decree  and 
of  the  demurrer  to  the  bill  is  that  the  complain- 
ants, upon  the  case  made  in  the  bill,  have  a 
complete  and  adequate  defense  at  law,  and 
that,  consequently,  they  do  not  bring  them- 
selves withm  the  jurisdiction  of  a  court  of 
equity. 

If  the  decedent,  Robert  Bemey,  at  the  time 
of  his  death  was  domiciled  in  France,  and  not 
in  Alabama,  the  letters  testamentary  issued  to 
his  brother  Jamep  Bemey,  as  executor  in  Ala- 
bama, were  void,  and  the  authority  given  by 
James  Bemey  to  St  James  by  the  power  of  at- 
torney was  also  invalid,  and  Uie  payment  made 
by  the  appellants  to  St  James  of  the  proceeds 
of  the  sales  of  the  bonds  which  belonged  to  the 
estate  does  not  bind  the  rij^tful  executor  or 
protect  the  complainants.  The  ground  of  the 
bill  therefore  is  that,  upon  these  facts,  an  ac- 
tion at  law  may  be  successfully  maintained  by 
the  appellee  as  executrix  of  Bobert  Bemey 
against  the  complainants  for  the  value  of  the 
bonds.  The  question  is  whether  the  other  facts 
set  up  in  the  bill  f  umish  a  complete  and  adequate 
defense  to  such  an  action  at  law,  or  whether 
they  establish  a  right  hi  equity  to  relief.  The 
rule  as  laid  down  by  this  court  in  Boy(^9  Btt.y, 
Orundy,  28  U.  S.  8  Pet  210  [7:655],  is  that»"It 
is  not  enough  that  there  is  a  remedy  at  law.  It 
must  be  plain  and  adequate;  or,  in  other  words, 
as  practical  and  efficient  to  the  ends  of  Justice 
and  its  prompt  administration  as  the  remedy  in 
equity.*  And,  as  appears  by  that  case,  the  prin- 
ciple is  as  applicable  in  cases  where  a  complain- 
ant resorts  to  a  court  of  equity  to  enforce  a  de- 
fense to  an  action  at  law,  as  where  he  seeks  by 
a  bill  in  equity  other  relief.  This  is  illustrated 
by  the  case  of  Orand  ChuU  v.  Winegar,  82  0.S. 
15  Wall.  878  [21: 174].  That  was  a  case  of  a 
bill  in  equify  by  a  municipal  corporation  to 
procure  the  cancellation  of  bonds  on  which  an 
action  at  law  had  been  brought,  alleged  to  be 
void  in  the  hands  of  the  holder.  The  court 
said:  "A  Judf^ent  against  Winegar  in  the  suit 
brought  by  him  would  be  as  conclusive  upon 
the  invalidity  of  the  bonds,  would  as  effectually 
prevent  all  future  vexatious  litigation,  would 
expose  the  fraud,  and  prevent  future  deception 
as  perfectly  and  thoroughly  as  would  a  Judg- 
ment in  the  eq^uity  suit  Under  such  circum- 
stances, there  is  no  authority  for  bringing  this 
suit  in  equity.'* 

The  ground  of  relief  alleged  in  the  present 
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bill  is  that  by  her  acts  and  conduct  the  ap> 
pellee  has  estopped  herself,  as  against  the  com- 
plainants, ttom  asserting  any  fact  which  annuls 
the  executorship  of  James  Bemey  under  the 
Alabama  probate,  and  the  authority  of  Bt 
James  as  nis  attomey  In  fact  Estoppels  of 
this  character,  as  distinguished  from  estoppels 
by  record  or  by  deed,  are  called  equitable  es- 
toppels. It  is  not  meant  thereby  that  they  are 
cognizable  only  in  courts  of  equity,  for  they  are 
commonly  enforced  in  actions  at  law,  as  was 
fully  shown  in  DUkenon  v.  Cdgrow^  100  U. 
8.  578  [26:618].  But  it  does  not  follow,  bo- 
cause  equitable  estoppels  may  originate  legal 
as  distinguished  from  equitable  rights,  that  it 
may  not  oe  necessary  in  particular  cases  to  re- 
sort to  a  court  of  equity  in  order  to  make  them 
available.  All  that  can  properly  be  said  is  that, 
in  order  to  Justify  a  resort  to  a  court  of  equity, 
it  is  necessary  to  show  some  ground  of  equity 
other  than  the  estoppel  itself,  whereby  the 
party  entitled  to  the  benefit  of  it  is  prevented 
from  making  it  available  in  a  court  of  law.  In 
other  words,  the  case  shown  must  be  one  where 
the  forms  of  the  law  are  used  to  defeat  that 
which,  in  equity,  constitutes  the  ri§^t.  Such 
a  case  is  one  for  equitable  interposition. 

A  close  analogy  .is  found  in  the  doctrine  of 
equitable  set-oft.  The  rule  regulating  the 
right  of  set-off  is  the  same  both  at  law  and  in 
equi^;  and  yet  there  are  many  cases  where 
set-offs  not  permissible  at  law  may  be  enforced 
in  equity.  As  was  said  by  Mr.  Justice  Story  in 
Orem  v.  Darling,  6  Mason,  201,  209:  "Now, 
the  general  rule  m  equity  is,  like  that  at  law, 
that  there  can  be  no  set-off  of  Joint  debts  against 
separate  debts,  unless  some  new  equity  Justify  it 
Such  an  equity  may  arise  under  circumstances 
of  fraud;  or  where  the  party  seeking  relief  is 
only  a  surety  for  a  debt  really  separate;  or 
where  there  are  a  series  of  transactions  in  which  [2541 
Joint  credit  is  given  with  reference  to  the  sepa- 
ratedebt"  •  •  •  P.  212.  "Since  the  statutes  of 
set-off  of  mutualdebts  and  credits  courts  of  equi- 
ty have  generally  followed  the  course  adopted  in 
the  construction  of  the  statutes  by  courts  of  law; 
and  have  applied  the  doctrine  to  equitable  debts; 
they  have  rarely  if  ever  broken  in  upon  the  de- 
cisions at  law,  unless  some  other  equity  inter- 
vened which  justified  them  In  granting  relief 
beyond  the  rales  of  law,  such  as  has  been  al- 
ready alluded  to."  In  Ihuffter  v.  Dana,  17  Vt 
518,  Jiidge  Redfieki  said:  "Although  i»  court 
of  equity  will  not,  any  more  than  a  court  of  law, 
allow  a  set-off  of  Jomt  debts  against  separate 
debts,  yet  there  are  many  exceptions.  One  im- 
portant exception  is  wnere  the  debts  are  in 
reality  mutual,  although  not  so  in  form,  as 
where  one  of  the  Joint  debton  is  a  mere  sure- 
ty." In  Smith  V.  F^itm,  48  N.  Y.  419.  the  court 
said:  "Equity  will  look  through  the  form  of 
the  transaction,  and  adjust  the  equities  of  the 
parties  with  a  view  to  its  substance,  rather 
than  its  form,  so  long  as  no  superior  equities  of 
third  persons  will  be  affected  by  such  adjust- 
ment" In  such  cases,  equity  looks  to  the  ben- 
eficial ownership  of  the  debt  Eerr,  Injunc- 
tions, 64,  chap.  4,  sec  5. 

The  principle  of  these  cases  applies,  we 
think,  to  the  present  The  ground  of  equity 
Jurisdiction  asserted  in  the  bul  is  that  the  es- 
toppel relied  on  would  be  good  at  law  aa 
against  Louise  Bemey  in  her  individual  right, 
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bat  not  against  her  In  her  representiitlTa  capac- 
ity as  executrix  of  the  estate  of  her  deceased 
husband  nndar  the  New  York  letters  testanjent- 
ary;  but  that  H  is  good  against  hv  in  equitr 
in  that  capacity  to  the  extent  of  her  own  indi- 
vidual interest,  and  the  interest  of  any  distrib- 
utees of  the  estate  e<iually  bound  thereby,  in 
the  fund  which  she  Is  seeking  as  executrix  at 
law  to  recover.  She  sues  at  law  as  executrix 
for  the  purpose  of  recovering  a  sum  in  dispute 
for  the  general  benefit  of  the  estate  to  be  ap- 
plied to  the  payment  of  creditors,  legatees,  and 
other  distributees.  Under  the  law  of  France 
as  widow,  and  under  the  will  as  beneficiary, 
she  is  individually  entitled  to  some  as  yet  un- 
determined portion  of  the  assets  of  the  estate, 
after  the  payment  of  creditors,  if  there  are  any 
[2551  unpaid.  Others  named  as  defendants,  shnl- 
larly  bound  by  the  transactions  relied  upon  as 
an  estoppel,  are  also  beneficially  interested  in 
the  distribution  of  the  estate  in  some  yet  unas« 
oertained  proportions.  There  may  be  othora 
entitled  to  some  por  Jon  of  the  estate  on  distri- 
bution, in  respect  to  whom  the  defense  relied 
upon  does  not  apply.  As  between  them  and 
the  appellee  and  other  beneficiaries  it  may  be 
necessary  to  have  an  account  of  what  they 
have  received,  and  of  what  they  are  still  to  re- 
ceivie,  and  an  adjustment  upon  equitable 
grounds,  based  on  the  right  of  the  appdtlantsto 
enforce  the  recognition  of  their  payment  to  St. 
James  as  an  agent  whose  authority  the  ap- 
pellee and  some  of  the  other  distributees  can- 
not in  equity  be  allowed  to  question.  In  the 
action  at  law,  the  appellee  represents  the  whole 
estate,  and  everyone  interested  in  its  collection 
and  distribution.  It  may  very  well  happen, 
therefore,  that  in  the  action  at  law  the  right  to 
prove  the  facts  on  which  the  estoppel  rests  may 
oe  questioned  and  denied,  on  the  ground  that 
the  plaintiflf  in  the  action  at  law  is  not  bound 
as  executrix  for  what  she  did  and  assented  to 
Id  her  character  as  widow  and  legatee. 

On  this  ground,  therefore,  and  because  it  u>- 
pears  to  be  altogether  uncertain  whether  the 
Appellants  can  avail  themselves  in  the  action 
broueht  acainst  them  at  law  of  the  defense  as- 
•ertea  in  this  bfll,  and  admitted  by  the  demur- 
lei  to  be  true,  we  think  the  demurrer  should 
have  been  oreiruled,  and  the  defendant  re- 

rred  to  answer.    For  error  in  this  particalar 
deoree  cf  the  Oireuit  Court  i$  rw&ned,  and 
4heeause  remanded,  with  direcOone  to  take  fwr- 
iherproeeedinge  therein  aeeqyUy  and juiHee  may 
recuire,    R  U  aoeordinglif  eo  ordered. 
Troeoopy.  Vest: 

James  H.  MoEflOBj,  Ctaik,  Sap.  Oonrt^  U.  8. 


HAUBIOB  aAKDY,  Appt.. 
«. 
S.  M.  MARBLB,  as  Commissioner  of  Pa^ 
tents.  Aim  HIS  SUCOESSOB  in  Office  as 
Such,  for  the  Time  Bemg. 

(See  8.  a  Beporter*Bed.  4aMKI.) 

Patent  lato—applieation — Itmitation  under  tUU- 
ute—applieation  to  proceeding  by  bill  in  equity. 

1.  Uuder  section  48M,  R.  8.,  an  application  for  a 
oatent  is  regarded  as  abandoned  if  the  applicant 
Wis  to  proeeoutA  the  same  within  two  yean  after 

in  u.  & 


any  action  therein  of  which  notloe  ^haH  havo  been 
sivea  hiBi.  This  limitation  affects  a  proceedlnsr  by 
biaineqidtjmider  section  m&,  R.  8^  on  the  re- 
fusal to  grant  an  application  for  a  patent. 

2.  The  presomptfon  of  ahandonment.  under  sec- 
tion 48M,  R.  8.,  unless  it  is  shown  that  the  delay  in 
proseoating  the  application  for  two  yean  and  mora 
after  the  last  prior  action,  of  whicdi  notice  was 
given  to  the  applicant,  was  unavoidable,  exists  as 
fully  In  regard  to  that  branch  of  the  application 
Involved  in  the  remedy  by  bill  in  equity,  as  in  re- 
gard to  any  otfier  part  of  the  application. 

^O.  277.] 

Argued  Apr.  SB,  May  18,  1887.     Decided  May 

in,  1887. 

APPEAL  from  the  Supreme  Court  of  the  Dis- 
trict of  Columbia.    Affirmed. 
The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Meears,  A.  J. WUlard  and  Amoa  Broad- 
naz,  for  appellant. 

Mr.  WiUiaaa  A.  Maury^  Attt.  Atty-Oen., 
for  appellees. 

Mr.  Justice  Blatehford  delivered  the  opin- 
ion of  the  court: 

This  is  an  appeal  by  the  plaintiff  in  a  suit  in  [488] 
equity  brought  in  thebupreme  Court  of  the  Dis- 
tnct  of  Columbia  against  the  Secretary  of  the 
Interior  and  the  Commissioner  of  Patents,  from 
a  decree  of  the  Genei-al  Term  of  that  court  dis- 
missing the  bill.  The  suit  was  brought  by  Mau- 
rice Gwidy  against  H.  M.  Teller,  as  Secretary 
of  the  Interior,  and  E.  M.  Marble,  as  Commis- 
sioner of  Patents.  The  bill  was  foxmded  upon 
section  4916  of  the  Revised  Statutes,  which  pro- 
vides as  follows: 

"Sec.  4915.  Whenever  a  patent  on  applicar 
tion  is  refused,  either  by  the  Commissioner  of 
Patents  or  by  the  Supreme  Court  of  the  District 
of  Columbia  upon  appeal  from  the  commis- 
sioner, the  applicant  may  have  remedy  by  bill 
in  equity;  and  the  court  having  cognizance 
thereof,  on  notice  to  adverse  parties  and  other 
due  proceeding  had,  may  adjudge  that  such 
applicant  is  entitled,  according  to  law,  to  re- 
ceive a  patent  for  his  invention,  as  specified  la 
his  claim,  or  for  any  part  thereof,  as  the  facts  in 
the  case  may  appear.  And  such  adjudication, 
if  it  be  in  favor  of  the  ri^ht  of  the  applicant, 
shall  authorize  the  commissioner  to  issue  such 

Satent  on  the  applicant  filing  in  the  Patent  Of- 
ce  a  copy  of  the  adjudication,  and  otherwiM 
complying  with  the  requirements  of  law.  In 
all  cases,  where  there  is  no  opposing  party,  a 
copy  of  the  bill  shall  be  servea  on  the  commis- 
sioner: and  all  the  expenses  of  the  proceeding 
ahall  be  paid  bv  the  applicant,  wnether  the 
final  decision  is  in  his  favor  or  not" 

The  facts  of  the  case  are  these:  On  the  first 
of  December,  1877,  Gandy  filed  in  the  Patent 
Office  an  application  for  a  patent  for  "improve- 
ments in  belts  or  bands  for  driving  madiinery." 
The  application  was  rejected  on  the  monts. 
After  Que  proceedings,  an  appeal  was  taken  to 
the  CommissioneT  of  Patents  in  person,  who, 
on  the  7th  of  April,  1879,  affirmed  the  decision 
rejecting  the  application.  Qandy  appeded  to 
the  Supreme  Court  of  the  District  of  Columbia, 
which,  on  a  hearing,  and  on  the  80Ui  of  Janu- 
ary, 1880,  dismissed  the  petition  of  (sfandy,  and 
directed  that  a  copy  of  its  decree  be  transmitted 
to  the  Commissioner  of  Patents.  The  bill  states 
that  the  ground  of  the  action  of  tibe  Patent  Of- 
fice and  of  the  Supreme  Court  of  the  District 
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of  OolmnUa  in  Tweeting  tba  ftpplication  was 
[434]  that  the  inTention  wbb  not  patentable,  having 
been  anticipated  in  prior  patents.  The  bill  al- 
leges that  the  i^lfcation  was  erroneously  re- 
jected, and  prays  that  the  court  will  hear  and 
determine  the  light  of  the  plaintiff  to  a  patent 
for  what  he  claims,  or  for  such  parts  thereof  as 
he  may  be  Justly  entitled  to,  and  will  decree 
accordingly. 

The  bill  was  filed  on  the  third  of  May,  1888. 
A  sabpcBna  was  issued  upon  it,  and  served  upon 
the  Secretary  of  the  Interior  and  the  Commis- 
isioner  of  Patents,  on  the  5th  of  May,  1888.  On 
the  19th  of  October,  1888,  the  solicitor  for  the 
plaintiff  served  on  Uie  Secretary  of  the  Interior 
and  the  Ck>mmiBsioner  of  Patents,  in  person,  a 
notice  that  he  would,  on  the  next  dav,  move 
the  court  for  leave  to  enter  their  default  in  the 
case,  and  thereupon  to  proceed  with  the  cause 
ex  parte  to  final  hearing.  On  the  dOth  of  Oc- 
tober, 1888,  the  court  made  an  order  setting 
forth  that  the  process  of  the  court  and  a  copy 
of  the  bill  had  been  duly  served  upon  the  de- 
fendants, that  they  had  not  appeu^  or  an- 
swered, and  that,  on  proofs  ox  service  of  the 
above  named  motion,  no  one  appearing  for  the 
defendants,  it  was  ordered  that  the  plaintiff  have 
leave  to  enter  the  default  of  the  defendants  and 
to  proceed  with  the  cause  ex  parte,  and  that  he 
have  sixty  days  to  take  and  put  in  his  proofs. 
It  also  specified  the  ofiioers  before  whom  proofs 
might  be  taken,  "yocumentary  and  oral  proofs 
were  put  in,  the  former  including  a  copy  of  the 
proceedings  In  the  Patent  OfQoe  by  which  it  ap- 
peared that  the  date  of  the  last  proceeding  m 
the  application  was  the  making  of  the  decree 
of  January  80, 1880,  by  the  Supreme  Court  of 
the  District  of  Columbia.  No  one  app^ired  for 
the  defendants  on  the  taking  of  any  of  the 
proofs.    On  the  14th  of  Apnl,  1884,  the  Su- 

greme  Court,  in  Special  Term,  no  one  appear- 
ig  for  the  defendants,  made  an  order  Ihiat  the 
cause  be  heard  in  the  first  instance  by  the  Gen- 
eral Term.  On  the  80th  of  April,  1884,  Ben- 
jamin Buttcrworth,  having  sucoeeded  Mr.  Mar- 
ble as  Commissioner  of  Patents,  moved  tibe 
court,  in  General  Term,  to  dismiss  the  bill  and 
set  aside  the  order  entering  the  default  of  the 
defendants,  and  for  leave  to  make  a  defense  in 
the  cause,  assigning  as  flrounds  for  the  motion 
that  the  Secretary  of  the  Interior  was  not  a 
proper  part^  to  the  suit;  that  Mr.  Butterworth 
r  succeeded  Mr.  Marble  as  Commissioner  of 
Patents;  and  that  the  application  for  the  patent 
had  been  abandoned  by  reason  of  the  failure  to 

I)rosecute  the  same  wiUiin  two  years  after  the 
ast  action  thereon,  of  which  notice  was  duly 
communicated  to  the  applicant  The  court  in 
General  Term  made  an  order  allowing  the  plaint- 
iff to  amend  his  bill,  striking  out  the  name  of 
the  Secretaiy  of  the  Interior  as  adefendantand 
addine  as  a  defendant  the  successor  in  office  of 
Mr.  Marble.  On  the  same  day,  the  court  in  Gen- 
eral Term  made  a  decree,  on  a  hearing  of  coun- 
sel for  both  parties,  dismissing  the  bill,  with 
costs.  From  that  decree  the  ^ainf:3  has  ap- 
pealed to  this  court 

We  are  of  opinion  that  this  decree  must  be 
affirmed.    It  is  provided  by  section  4804  of  the 

r4391    ^▼is^  Statutes  as  follows: 

^  "Sec.  4884.  All  applications  for  patents  shall 

be  completed  and  prepared  for  examination 
within  two  years  after  tne  filing  of  the  aj^Uoa- 
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tion;  and  In  default  thereof,  or  npoo  fisQure  of 
the  applicant  to  prosecute  the  same  within  two 
years  after  any  action  therein,  of  whidi  nodes 
shall  have  been  given  to  the  applicant,  they  shaD 
be  regarded  as  abandoned  by  the  parties  thereto, 
unless  it  be  shown  to  the  satisfaction  of  the 
Commissioner  of  Patents  that  such  delay  was 
unavoidable." 

The  applicant  failed  to  prosecute  his  ap- 
plication within  two  years  after  the  last  ac- 
tion therein,  of  which  notice'  was  given  to 
the  spplicant  The  decree  of  the  Supreme 
Court  of  the  District  of  Columbia  was  made  on 
the  80th  of  January,  1880,  and  this  bill  was  not 
filed  imtil  the  third  of  May,  1888.  No  excuse 
for  the  laches  and  delay  is  set  up  in  the  bill,  and 
none  is  shown  in  the  proofs,  nor  is  it  alleged  in 
the  bill  that  the  dday  was  unavoidable.  Al- 
though, as  was  said  by  this  court  in  Buttertoorth 
V.  17.8. 112  Cr.  S.  50.  61128:666,  659]  (citing 
Whipple  V.  Miner,  15  Fedl  Rep.  117;  Bx  parte 
Squtre.  8  Ban.  &  Ard.  188;  and  BuOer  v.  S^taw, 
21  Fed.  Bep.  821),  the  proceeding  hy  bill  in 
equity,  under  section  4915,  on  the  refusal  to 
grant  an  application  for  a  patent,  intends  a  suit 
according  to  the  ordinary  course  of  equity  prac- 
tice and  procedure,  and  is  not  a  tecnniciu  ap- 
peal from  the  Patent  Office,  nor  confined  to  the 
case  as  made  in  the  record  of  that  office,  but  is 
prepared  and  heard  upon  all  competent  evidence 
adduced  and  upon  the  whole  merits,  yet  the 
proceeding  is,  in  fact  and  necessarily,  a  part  of 
the  application  for  the  patent  Section  4915 
dedares  that  the  Judgment  of  the  court,  if  in 
favor  of  the  right  of  the  applicant,  is  to  be  a 
Judgment  that  the  applicant  "is  entitled,  ao- 
coraing  to  law,  to  receive  a  patent  for  his  in- 
vention, as  specified  in  his  daim,  or  for  any 
part  thereof,  as  the  facts  in  the  case  may  i^ 
pear;"  and  that,  if  the  adjudication  be  in  favor 
of  the  right  of  the  i^plicant,  it  shall  authorize 
the  commissioner  to  issue  the  patent,  on  the  fil- 
ing in  the  Patent  Office,  by  the  applicant,  of  a 
copy  of  the  adjudication,  and  on  his  "otherwise 
complying  witn  the  requirements  of  law."  One 
requirement  of  law  is,  V  section  4894,  that  the 
application  shall  be  regarded  as  abandoned  if 
the  applicant  fails  to  prosecute  the  same  within 
two  years  after  any  action  therein  of  which  no-  [^^I 
tice  shall  have  been  given  to  him,  "unless  it  be 
shown  to  the  satisfaction  of  the  Commissioner 
of  Patents  that  such  delay  was  unavoidable." 
All  that  the  court  whidi  takes  cognizance  of 
the  bill  in  equity,  under  section  4915,  is  author- 
ized to  do  is  to  adjudge  whether  or  not  "the  ap- 
plicant is  entitled,  according  to  law,  to  receive 
a  patent,"  and.  after  an  adjudication  in  his 
favor  to  that  effect,  the  commissioner  is  not  au- 
thorized to  issue  a  patent  unless  the  applicant 
otherwise  complies  with  the  requirements  of 
law«-  In  the  present  case,  there  would  be  no 
compliance  with  the  requirements  of  law,  in 
view  of  the  delay  for  more  tlian  two  years,  un- 
less it  be  shown  to  the  satisfaction  of  the  court 
that  the  delay  was  unavoidable.  The  Jurisdic- 
tion of  the  application  being  transfemd,  pra 
tanio,  to  the  court,by  virtuecn  the  bill  in  equity, 
it  cannot  adjudge  that  the  applicant  is  entitled, 
according  to  law.  to  receive  a  patent,  unless  he 
shows  to  the  satisfaction  of  the  court  that  the 
delay  was  unavoidable,  under  an  allegation  to 
that  effect  In  the  bill.  The  meumption  of 
abandonment,  under  section  4894,  unless  it  is 
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thown  that  tbe  delay  In  proeecnting  the  aimli- 
cation  for  two  years  and  more  after  the  last 
prior  actioDt  of  which  notice  was  gi^en  to  the 
applicant,  was  nnavoidable,  exists  as  fally  In 
regard  to  that  branch  of  the  application  in- 
Toived  in  the  remedy  by  bill  in  equity  as  in  re- 
gard to  any  other  part  of  the  application, 
whether  so  much  of  it  as  is  strictly  within  the 
PiiteDt  Office,  or  so  much  of  it  as  consists  of  an 
appeal  to  the  Supreme  Court  of  the  District  of 
Columbia  under  section  4911.  The  decision  of 
the  court  on  a  bill  in  equity  becomes,  equally 
with  the  judgment  of  the  Supreme  Court  of 
the  IHslnct  of  Columbia  on  a  direct  appeal 
under  section  4911,  the  decision  of  the  Patent 
Office,  and  is  to  govern  the  action  of  the  com- 
missioner. It  is,  therefore,  clearly  a  branch  of 
the  application  for  the  patent,  and  to  be  gov- 
emed  by  the  rule  as  to  kches  and  delay  de- 
cUired  by  section  4894  to  be  attendant  upon  the 
applicadon. 

Deeru  affirmed, 

Trueoopy.   Test; 

James  H.  MoKennej,  Clerk,  Bap,  Ckmrt»  U.  8. 


[518]   OEOBGB  A.  MORBISOK,  m  ax..,  Apptt., 

9, 

JOHN  DUBR,BTAi.. 

<Bee  &  a  Beporter^  ed.  Sia,  SttD 

JVo^Mm  —  aiwioer  undtr  oath-^n^/leieMif  ^ 
ividence  io  O90re(nnd—§ale§  fravd, 

1.  An  answer  under  oath  denying  each  and  all  of 
the  allegations  of  fraud  oontainedin  the  bill  must 
beoveroome  tj  the  satisfactoiy  erldenoe  of  two 
witnesMSt  or  of  one  wltaess  oorroborated  by  dr- 
cumstanoes  wUoh  are  equivalent  in  weight  to  an- 
other, before  the  oomplainant  oan  be  granted  the 
relief  asked. 

2.  This  court  afflrms  the  deoree  of  the  oourt  be- 


low dIsmiaBing  tbe  bill,  the  evideQoe  not  being  snf- 
fldenttoJusafyareTerBal.    . 
[No.  370.] 
ArguedApra£7,t8,J887,  DeM6dMa!f£7,1887. 

APPEAL  from  the  Circuit  Court  of  tbe  United 
SUtes  for  the  District  of.  California.    Jf- 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Mtwn.  Epp»  Huatoa  and  IT.  (7.  Bdchsr^  for 
appellants. 

Mr,  Edward  J.  Prinf  1«»  for  appeHeea. 

Mr,  C1iiefJu9Hee  W&iie  deliyered  the  opin- 
ion of  the  court: 

This  is  a  suit  in  equity  brought  by  serenl 
Judgment  creditors  of  the  mercantfle  firm  of 
Kennedy  &  Durr,  to  set  aside  a  sale  of  the 
goods  of  the  firm  to  Charles  McDermot,  under 
executions  on  Judgments  in  his  favor,  on  the 
around  of  fraud,  and  to  have  the  property  and 
fts  proceeds  in  the  hands  of  McDennot  sub- 
jected to  the  payment  of  the  amounts  due  them 
respectlTely.  Tht  bill  called  for  answers  imder 
oau,  and  McDermot  answered  accordingly, 
den^g  each  and  all  of  the  allegations  of 
fraud  which  were  made  acainst  him.  This  be- 
ing responsive  to  the  bill,  ms  denials  must  be 
overcome  by  the  satisfactory  evidence  of  two 
witnesses,  or  of  one  witness  corroborated  by 
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circumstances  which  are  equivalent  in  wei^t 
to  another,  before  the  complainants  can  oe 
granted  the  relief  they  ask.  No  such  proof  has 
been  made.  Wehave  looked  carefully  through 
the  whole  evidence,  and,  while  it  is  rail  of  or- 
cumstances  calculated  to  excite  suspicion,  there 
is  not  enough  to  Justify  us  in  reversing  the  de- 
cree of  the  court  below  dismissing  the  mlL  The 
questions  involved  are  princii^y  of  fact, 
which  it  would  serve  no  useful  purpose  to  con- 
sider at  length  in  an  opinicm. 

The  decree  is  afflrmed. 

True  OOP  J.  Test: 

James  H.  MoKenney,  Gtork,  Sop.  Oourt,  U.  ft 


ROXANA   SIMONTON,  Exrx.  of  Robert 

P.  SiMOKTON,  Deceased,  Appt, 

e. 

HIRAM  SIBLEY  Ain>  PAUL  P.  WINSTON. 

Assignee   in    Bankruptcy  of  LAVOASTEit, 

Bbown  ds  Co. 

(pee  8. 0.  Reporter's  ed.  flBI>-S81.) 

Partnership  ^eettlement  ef  aceounU-^ecde  cf 
partnerAip  property  by  a  member  of  the  firm--^ 
proeeede  held  as  eoUateral  seeurity  for  debts  of 
copartners  to  himself—construettan  of  eon- 
Praet-^olifeetion,  not  taken  bdow-^jurisdie- 
Hon. 

Upon  a  bm  for  a  settJemeat  of  tbe  aooounts  of 
a  parttt^vship.  formed  June  SO,  189B,  between  Hiram 
Bibley,  R.  F.  mmonton  and  otnezs,  for  tbe  purpose 
of  speoolatlnff  In  oertaln  railroad  bonds  and  stook, 
ttJanSd: 

a.  That,  under  a  certHlnlclanae  In  the  partnership 


aareement,  Sibley  was  not  required  Immedlatelv 
^ ._^.- ^_  _- ,_  _^^^-  ^__^_  _^j| 

» of  the  mortgage  seoi 

lepey 

oopartners  to  himdelf ; 


to  apply  the  prooeeds  of  a  sale  of  the  bonds  and 
stook,  or  of  a  foreolosure  of  the  mortgage  seourw 
'    .    .«  -    ajrmentof  the  debts  of  his 


0.  That  he  might  hold  the  whole  prooeeds  of 
Booh  sale  or  foreolosure,  lust  as  he  had  nrevloaslj 
held  the  bonds  and  stock,  as  ooUatenu  seourity 
for  the  payment  of  said  debts,  leaving  the  tiUe 
to  said  prooeeds  in  the  partners  respeotlvely.  in 
the  proportions  determined  by  the  partnership 
agreement 

c  Ihat  Sibley  is  not  ohargeaUe  with  the  par 
value  of  certain  stook,  which  is  now  worthless, 
received  Iqr  him  onaooount  of  a  sale  of  the  bonds 
and  stook;  and, 

d.  That  an  objection,  not  taken  below,  that  the 

bill  cannot  be  maintained  because  the  evidence 

shows  an  aooount  stated  on  which  an  action  at 

law  would  lie,  ia  not  supported  by  the  evidence. 

[No.  WT] 

ArguedDec.  16,1886,    Decided  Mm^rr.  1887. 

APPEAL  from  theChxsuit  Court  of  theUnited 
States  for  the  Western  District  of  North 
Carolina.    Affirmed, 

Statement  of  the  case  by  Mr,  Justice  Grajr : 
This  was  a  bOl  in  equity  by  Hiram  Sibley,  a 
citizen  of  New  York,  and  raul  P  Winston, 
assignee  in  bankrupt^  of  Lancaster,  Brown  &  12211 
Co. ,  and  a  citizen  of  Virginia,  against  the  exec- 
utrix of  Robert^F.  Simonton,  a  dtizen  of  North 
Carolina,  for  a  settlement  of  the  accounts  of  a 

Sartnership  formed  June  20, 1873,  by  Sibley, 
imonton,  and  Lancaster,  Brown  &  Co.,  for 
the  purpose  of  speculating  in  certain  railroad 
bonds  and  stock,  as  shown  in  the  two  follow- 
ing agreements  signed  by  them: 
^'xfew  York,  June  19, 1872.  This  agreemeni 
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between  Hiram  Slbky,  of  Rochester,  R  F. 
Bimonton,  of  North  Carolina,  and  Lancaster, 
Brown  A  Co.,  of  New  York,  mtneneth:  That 
the  said  Bibley  agrees  to  sell  to  the  said  Simon- 
ton  one  half  interest  in  all  his  right  and  title 
to  $1,057,000  of  the  first  mortgage  bonds  of 
the  Western  North  Carolina  Railroad  Company 
now  held  by  him  ($500,000  of  said  bonds  being 
■iened  by  only  one  trustee),  and  now  in  hands 
oiLancaster,  Brown  &  Co.  for  safe  keeping, 
and  eight  thousand  one  hundred  and  fifty- 
eight  shares  of  stock  in  said  company,  for  the 
sum  of  $185,688,  payable  on  the  14th  day  of 
March,  1878,  and  the  said  Simonton  agrees  to 
buy  the  said  interest  and  to  pay  as  aforesaid; 
and  the  said  Sibley  also  agrees  to  seU  the  said 
Lancaster,  Brown  &  Co.  one  fourth  of  all  his 
right  and  title  to  the  said  bonds  and  stock,  for 
the  sum  of  $67,817,  payable  on  14th  March, 
1878,  and  the  said  Lancaster,  Brown  &  Co. 
agree  to  buy  the  same  and  to  pay  as  aforesaid.  It 
is  expressly  understood  that  the  aforesaid  bonds 
and  stock  sold  each  party  are  to  be  considered 
as  held  by  Hiram  Sibley  as  collateral  security 
for  the  prompt  payment  of  the  said  sums  of 
money,  and  the  whole  amount  of  bonds  and 
stocks  shall  be  held  together,  and  that  neither 
party  to  this  contract  shall  sell  or  in  any  way 
dispose  of  the  whole  or  any  part  of  his  interest 
in  the  same,  without  the  consent  of  all  of  the 
other  parties.  But  Hiram  Sibley  shall  have  the 
privilege  of  selling  the  whole  amount  of  both 
bonds  and  stock  at  his  discretion  at  any  time, 
and  apply  the  proceeds  to  the  payment  of  said 
sums  due  to  him,  allowinff  a  rebate  at  the  rate 
of  7  per  cent  per  anYium,  if  the  payment  shall 
be  thus  received  before  maturity.  It  is  further 
agreed  that  Hiram  Sibley  may,  if  deemed  best 
by  him,  proceed  to  foreclose  the  mortgage  se- 
curing said  bonds,  and  to  that  end  may  em- 
r2221  V^^y  counsel,  the  oharTO  for  which  shall  be 
^  ^  borne  by  the  parties  in  interest,  in  proportion 
to  the  amount  of  bonds  and  stock  held  by  each ; 
and  whatever  the  proceeds  of  said  foreclosure 
may  be,  or.  if  the  bonds  are  sold,  whatever  the 
net  proceeds  of  the  sale  may  be,  after  paying 
the  said  sums  of  money  and  expenses  of  fore- 
closure, they  shall  be  considered  as  due  to  each 
party  in  proportion  as  the  bonds  and  stock  are 
now  held,  but  may  be  held  by  Hiram  Sibley  as 
collateral  security  for  the  payment  of  the  afore- 
said sums  respectively.'* 

"New  York,  June  30.  1872.  Mr.  BHram 
Sibley  having  this  day  sold  to  R  F.  Simonton 
one  half  of  his  interest  in  $1,057,000  first  mort- 
gage bonds  of  the  WestemNorth  Carolina  Rail- 
road Company,  and  eight  thousand  one  hun- 
dred and  fifty-eight  shares  of  the  stock  of  said 
company,  and  to  Lancaster,  Brown  &  Co.  one 
fourth  interest  in  said  bonds  and  stock,  he  him- 
self holding  the  remaining  one  fourth  interest, 
it  is  mutually  agreed  between  all  the  parties 
that  from  any  profits  arising  from  the  sale, 
foreclosure,  or  any  other  disposition  of  said 
bonds  and  stock,  $25,108.75  shall  be  first  set 
apart  to  be  divided  in  three  equal  parts,  Hiram 
Sibley,  R.  F.  Simonton,  and  Lancaster,  Brown 
&  Co.  each  to  have  one  third;  from  any  profits 
remaining  there  shall  be  first  paid  to  Lancaster, 
Brown  &  Co.  the  commission  by  tiiem  for  sale 
of  bonds  and  tax,  amounting  to  $1848.20,  and 
to  the  Western  North  Carolina  Railroad  Com- 
pany $881.27  due  to  said  company,  and  any 
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balance  remaining  shaO  be  divided  as  follows: 
Hiram  Sibley  one  fourth;  R  F.  Simonton  one 
half;  Lancaster,  Brown  is  Go.  one  fourth.  In 
case  of  loss  in  this  adventure,  the  amount  due 
to  Lancaster^Brown&  Co.  of  $1,848.20.  and  to 
the  Western  North  Carolina  Railroad  Company 
of  $881,27,  shall  be  paid  by  each  of  the  parties 
in  proportion  to  their  interest,  and  in  the  same 
proportion  any  deficiency  that  may  existln  the 
proceeds  necessary  to  return  to  the  said  Hiram 
Sibley  the  sum  of  $271,266." 

The  other  material  facts,  appearing  bj  the 
master's  report  and  the  evidence  taken  in  the 
case,  were  as  follows: 

Sibley  brought  a  suit  to  foredose  the  mort- 
gage; and  on  November  7, 1872,  by  contract  in 
writing  with  one  Wilson,  agreed  to  sell  him  the 
aforesaid  bonds  and  stock,  and  his  interest  in 
that  suit,  for  the  sum  of  $870,000,  and  acknowl- 
edged the  receipt  of  $100,000  in  part  payment, 
but  in  fact  received  instead  stock  of  the  Southern 
Railway  Securi^  Company  of  this  amount  at  its 
par  value,  which  afterwaras  became  worthless. 

Siblev  testified  that  he  received  this  stock 
on  the  Joint  account  of  himself,  Simonton,  and 
Lancaster,  Brown,  «&  Co.  Lancaster,  who  had 
obtained  his  discharge  in  bankruptcy,  testified 
that  he  knew  and  informed  Simonton  that  this 
stock  had  been  so  received;  ^nd  that  Simonton 
was  kept  by  him  fully  informed  of  all  negotia- 
tions pending  and  concluded  from  time  to  time 
for  the  sale  of  the  bonds  and  stock  of  the  part- 
nership, and  personally  approved  of  them. 

On  April  25, 1874,  Simonton,  in  a  letter  to 
Lancaster,  Brown  &  Co.,  spoke  of  the  pending 
proceedings  for  foreclosure,  and  said:  "The 
trade  with  Wilson  was  a  bad  one;  but  we  must 
stick  to  it,  as  Mr.  Sibley  made  it  in  sood  faith." 

On  October  8, 1874,  Simonton  ana  Lancaster, 
Brown  &  Co.  signed  and  sent  to  Sibley  this 
power  of  attomev: 

"New  York,  October  8, 1874.  WiertM,  we 
the  undersigned,  in  connection  with  Hiram 
Sibley,  Esq.  ,Decame  the  purchaser  of  $1,057,000 
of  the  fint  mortgage  bonds  of  the  Western 
North  Carolina  Railroad  Company;  and  to/iers- 
as,  the  said  Sibley  furnished  nearly  the  whole 
amount  of  money  paid  for  said  bonds,  and  has 
not  required  us  to  pay  him  for  our  proportion 
of  said  cost,  although  the  delay  in  realizing  on 
said  bonds  has  been  much  greater  than  was  ex- 
pected; and  iohenaa,  appreciating  his  liberality, 
and  being  anxious  that  he  should  recover  his 
money  thus  invested  in  the  shortest  time  pos- 
sible, we  have  heretofore  left  to  him  the  man- 
agement of  the  adventure,  we  hereby  authorize 
and  request  him  to  continue  to  direct  the  fore- 
closure proceedings  against  the  said  railroad 
company,  or  to  take  such  other  action,  l^  sale  of 
bonds  or  otherwise,  as  may  in  his  ladgment  ap- 
pear for  the  best  interest  of  aU  concem<», 
nereby  assuring  him  that  whatever  course  he 
may  deem  best  will  be  satisfactory  to  us." 

On  October  27, 1874,  Wilson  having  faUed  to 
carry  out  his  contract  bv  paving  the  rest  of  the 
consideration,  Sibley  sold  the  aforesaid  bonds 
and  stock  of  the  Western  North  Carolina  Rail- 
road Company,  subiect  to  any  claim  of  Wilson, 
to  one  Matthews  for  $270,000  paid  in  cash, 
with  a  stipulation  that  Sibley  m  any  event 
should  retam  the  $100,000  received  by  him 
from  Wilson  in  stock  of  the  Southern  Railway 
Security  Company. 
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On  October  81, 1874,  Slblej  leceived  on  this 
stock  a  stock  diyidend  of  60  per  cent  and  a 
cash  dividend  of  $3,600. 

On  December  ii,  1874,  Lancaster  wrote  a 
letter  to  Simonton,  which  was  received,  in 
which  he  said  :  "Mr.  Sibley  sold  out  to  Mr. 
Matthews  for  $270,000,  but  in  order  to  induce 
him  to  purchase  had  to  lend  him  $200,000. 
We  enclose  a  statement  showing  figures,  as  near 
as  we  can  give  them,  of  your  indebtedness  to 
Mr.  Sibley  and  to  ourselyes,  growing  out  of 
that  transaction.  To  Mr.  Sibley  you  will  owe 
$14,864;  to  us  $1,202.46.  And  Mr.  Sibley  wOl 
have  w  transfer  to  you,  upon  the  payment  of 
the  aggregate  amount,  say  $16,666.46,  $76,000 
of  Southern  Railway  Secuii^  stock.  That 
amount  of  that  stock  cannot  be  sold  now  to 
realize  as  much  as  $16,000,  but  it  is  said  that  it 
is  intrinsically  worth  25  cents  in  the  dollar. 
We  have  written  Mr.  Siblev  to  send  us  his  ac- 
count against  you,  which  1  will  send  you  as 
soon  as  received,  but  I  don't  think  it  will  vaiy 
matei-ially  from  that  which  I  enclose." 

In  the  statement  enclosed,  the  amount  due 
from  Simonton  to  Siblev  was  made  up  bv 
charging  Simonton  with  the  sum  of  $186,688, 
whidi  he  had  agreed  to  pay  Sibley  by  the 
agreement  of  partnership,  and  interest  from 
March  14, 1878,  to  October  81, 1874,  and  cred- 
itinff  him  as  of  the  latter  date  with  $186,000, 
half  the  proceeds  of  the  sale  to  Matthews,  and 
with  half  the  cash  dividend  of  $8,600  received 
by  Sibley. 

Lancaster  testified  that  this  statement  was 
correct;  and  that  Simonton  made  no  objection 
toitina  conversation  which  they  afterwards 
had  in  reference  to  the  state  of  accounts  be- 
tween the  psfties  to  the  adventure. 

On  February  23,  1876,  Sibley  drew  up  and 
sent  to  Simonton  an  account  like  that  sent  by 
Luicaster,  Brown  &  Co.,  except  in  crediting 
SimoDton  with  half  of  the  interest  from  March 
14, 1878,  to  October  81, 1874,  on  tiie  cash  divi- 
dend,  and  charging  him  with  half  of  certain 
expenses,  thereW  reducing  the  balance  to 
$14,262.04. 

On  December  17, 1876,  Lancaster  wrote  to 
Simonton,  saying :  *'  Mr.  Sibley  is  here,  and 
seems  very  much  annoyed  at  not  hearing  from 
you  in  regard  to  your  indebtedness  to  him 
mwingout  of  that  Western  North  Carolina 
KailTOfld  bond  transaction.  He  says  he  is  not 
inclined  to  give  you  trouble,  and  is  willing  to 
make  a  liberal  settlement;  but  a  settlement  he 
must  insist  on,  and  hopes  you  will  not  force 
him  to  bring  suit  against  you." 

On  January  10,  1876,  Simonton  replied: 
"Tour  letter,  with  Mr.  Sibley's  request,  re- 
ceived. I  have  been  an  invalid  all  bat  year, 
and  Ool.  Tate  has  all  my  papers,  and  promised 
me  to  go  to  New  York,  see  you  and  Mr.  Sib- 
ley and  make  a  settlement.  He  has  not  done 
so.  I  have  forwarded  your  letter  to  him.  I 
hope  he  wfll  attend  to  this  case.  There  is  no 
use  of  a  suit;  all  can  be  settled  without" 

SimoDton  died  hi  1876,  and  this  bill  wasfiled 
March  6, 1877. 

The  account  rendered  bv  Sibley  to  Simonton 
as  aforesaid  was  adopted  by  the  master  as  the 
true  statement  of  accounts  between  them. 

The  defendant  excepted  to  the  master's  re- 
port, "  in  that  he  did  not  charffe  the  complain- 
ant, Hiram  Sibley,  with  $100,000  of  Southern 
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Railway  Security  stock,  with  interest  at  7  per 
cent,  which  the  evidence  shows  the  said  Simey 
received  as  cash  at  par  value." 

The  circuit  court  overruled  this  exception 
and  confirmed  the  master's  report,  and  after- 
wards, upon  the  report  of  a  special  master 
showing  that  Simonton's  estate  was  insolvent, 
entered  a  final  decree  in  favor  of  Sibley  for  the 
sum  of  $6,101.86.  The  defendant  appealed  to 
this  court 

Mr.  B.  F.  PhUUpst  for  appellant 
Mr.  William  E.  Earle.  tot  appellees. 

Mr.JfUtiee  Gray  delivered  the  opinion  of      rooai 
the  court:  t««8] 

The  object  of  this  bill  is  the  settiement  of 
the  accounts  of  a  partnership,  the  members 
of  which  were  Sibley,  Simonton,  and  the  firm 
of  Lancaster,  Brown  &  Co. 

By  the  origlDal  agreement  in  writing,  dated 
June  19,  1872,  which  took  the  place  ofarticles 
of  partnership,  the  partnership  property  was 
to  consist  of  a  large  quanti^  of  bonds  and 
stock  of  the  Western  North  (jarolina  Railroad 
Company,  previously  held  by  Sibley;  Simon- 
ton bought  one  half  of  Sibley's  interest  therein 
for  the  sum  of  $186,633.  andLancaster, Brown 
&  Co.  bought  one  fourth  of  Sibley's  interest 
for  $67,817;  Sibley  was  to  hold  the  same  as  col- 
lateral security  for  the  payment  to  him  of  those 
sums;  the  whole  amount  of  the  bonds  and 
stock  was- to  be  held  together,  and  neither  part- 
ner was  to  sell  or  dispose  of  the  whole  or  anv 
part  of  his  interest  without  the  consent  of  his 
copartners;  but  there  were  provisions  author- 
izmg  Sibley  to  sell  the  whole  property  of  the 
partnership,  which  will  be  consideied  pres- 
entiy. 

Harly  hi  November,  1872,  Sibley  made  a 
contract  with  Wilson  to  sell  him  the  Western 
North  Carolina  Raibroad  bonds  and  stock,  be- 
longing to  the  partnership,  for  $100,000  in 
stock  of  the  Southern  Railway  Security  Com- 
pany, which  Wilson  transferred  to  him,  and 
$270,000  in  cash,  which  Wilson  did  not  pay; 
and  hi  the  latter  part  of  October,  187^,  Sibley 
sold  the  Western  North  Carolina  Railroad 
bonds  and  stock  to  Matthews  for  the  like  sum 
of  $270,000  paid  in  cash,  with  a  stipulation 
that  Sibley  should  retain  the  $100,000  of 
Southern  Railway  Security  stock  that  he 
had  received  from  Wilson.  Sibley  never  re- 
ceived any  mon^  from  this  stock,  except  one 
cash  dividend  of^  $3,600. 

The  master  has  treated  this  stock  as  partner- 
ship propertv,  and  has  'charged  Simonton's 
estate  with  his  aforesaid  debt  to  Sibley  of 
|186,688,  and  inteiest,  and  credited  him  with 
$186,760,  half  of  the  sums  received  by  Sibley 
in  cash  as  aforesaid,  showing,  with  the  interest 
and  expense  account,  a  balance  due  Sibley  of 
somethmg  more  than  $14,000. 

The  argument  of  the  appellant,  that  Sibley 
should  have  been  char^  with  the  $100,000  of 
stock  of  the  Southern  Railway  Security  Com- 
pany at  its  par  value,  is  based  upon  the  theory 
that  Siblev,  in  selling  the  partnership  proi)erty, 
acted,  and  was  authorized  to  act,  onfy  as  a  crei-  [2291 
iter  of  his  copartners,  and  not  as  a  partner  on  be- 
half of  the  partnership. 

It  cannot  be  denied  that  some  of  the  pro- 
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▼isioiis  of  the  or^nal  agreement  of  partner- 
ahip  are  consistent  with  wis  theory. 

The  agreement  provides  that  filibley  ''  shall 
have  the  privilege  of  selling  the  whole  amount 
of  both  bonds  and  stock  at  his  discretion  at 
any  time,  and  apply  the  proceeds  to  the  pay- 
ment of  the  said  sums  due  to  him."  If  this 
were  all,  there  might  be  some  difficulty  in  con- 
struing Sibley's  authority  to  sell  as  absolute 
and  unqualified;  and  his  "privilege  of  selling" 
might  perhaps  be  considered  as  so  coupled 
with  a  autjr  to  "  apply  the  proceeds"  of  any 
sale  "  to  the  payment  of  the  said  sums  due  to 
him,"  that  he  would  be  bound,  if  he  sold  the 
property,  to  apply  the  proceeds  at  once  to  the 
payment  of  those  sums. 

The  agreement  of  June  19  next  provides 
that  Sibley  may,  if  he  thinks  best,  proceed  to 
foreclose  the  mortgage  by  which  the  bonds 
were  secured,  "  and  Tvliatever  the  proceeds  of 
said  foreclosure  may  be,  or,  if  the  bonds  are 
sold,  whatever  the  net  proceeds  of  the  sale  may 
be,  after  paying  the  said  sums  of  money  and 
expenses  of  foreclosure,  they  shall  be  consid- 
ered as  due  to  each  party  in  proportion  as  the 
bonds  and  stock  are  now  hela."  This  pro- 
vision, again,  if  it  had  stopped  here,  miffht 
possibly  have  been  understood  as  intended 
only  to  affirm  the  ri^ht  of  the  partners  to 
share,  according  to  their  respective  interests,  in 
the  proceeds  of  either  a  foreclosure  or  a  sale— 
the  debt  to  Sibley,  as  well  as  the  incidental  ex- 
penses, being  first  paid  out  of  those  proceeds. 

But  this  provision  goes  on  and  ends  with 
these  words :  **  but  may  be  held  by  Hiram  Sib- 
ley as  collateral  security  for  the  payment  of 
the  aforesaid  sums  respectively. "  This  clause, 
taken  in  connection  with  what  goes  before, 
cannot  possibly  mean  that  it  is  only  the  net 
proceeds,  after  deducting  out  of  them  the  sums 
due  to  Siblev  from  his  copartners,  together 
with  the  incidental  expenses,  in  the  event  of  a 
foreclosure,  or  after  deducting  the  sums  due 
him  from  his  copartners  in  the  event  of  a  sale, 
that  are  to  beheld  by  him  "as  collateral  secu- 
rity for  the  payment  of  the  foresaid  sums  re- 
spectively;" for,  after  an  application  of  the  pro- 
ceeds of  a  sale  to  the  payment  of  those  sums, 
either  those  sums  would  nave  been  wholly  paid 
if  the  proceeds  were  sufficient  to  pay  them,  or 
if  they  were  insufficient,  no  proceeds  would 
remain  to  be  held  as  collateral  security.  The 
only  reasonable  construction  of  the  clause  is 
that  Sibley,  instead  of  immediately  applyhig 
the  proceeds,  either  of  a  sale  or  of  a  fore- 
doeure,  to  the  payment  of  the  debts  of  his  co- 
partners to  hiinself,  may  hold  the  whole  pro- 
ceeds, Just  as  he  previously  held  the  bonds  and 
stock,  as  collateral  security  for  the  payment  of 
those  debts,  leaving  the  title  to  the  proceeds 
after  the  sale  or  foreclosure,  as  the  title  to  the 
bonds  and  stock  was  before,  in  the  partners  re- 
spectively, in  the  proportions  determined  by 
tbepartnership  agreement 

The  supplemental  agreement  of  June  30, 
1872,  also,  making  special  provisions  for  the 
distribution  of  "any  profits  arishig  from  the 
sale,  foreclosure,  or  any  other  disposition  of 
■aid  bonds,"  clearly  implies,  by  the  use  of  the 
word  "profits  "  that  any  sale  by  Siblev  might 
be  made  by  him  as  a  partner  on  behalf  of  the 
partnenhip,  and  not  merely  as  a  creditor  en- 
forcing his  cbDateral  security. 
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The  view  that  tbepartnership  agreement  em- 
powered Sibley  to  sell  the  proper^  as  man- 
aging partner,  independently  of  his  right  as  a 
creditor,  is  confirmed  by  I  lie  terms  of  the  power 
of  attorney  given  him  by  his  copartners  on  Oc- 
tober 8, 1874,  by  which  they  recited  that  they 
had  "  heretofore  left  to  him  the  management 
of  the  adventure,"  and  authorized  and  request- 
ed him,  either  to  prosecute  the  proceedings  for 
foi^closure,  "or  to  take  such  other  action,  by 
sale  of  bonds  or  otherwise,  as  may  in  his  judg- 
ment appear  for  the  best  interest  of  all  con- 
cerned." 

The  Southern  Raflway  Security  Company 
stock  is' now  worthless:  and  it  is  not  proved!, 
nor  even  contended,  that  Sibley  neglected  any 
opportunitv  of  selling  it  and  turning  it  into 
money.  The  only  exception  to  the  master's 
report  relied  on  at  the  argument  was  that  the 
master  had  not  charged  Sibley  with  this  stock 
at  its  par  value,  and  interest.  Upon  the  true 
construction  of  the  partnership  agreement,  and 
the  proofs  in  the  case,  this  exception  was 
rightly  overruled  by  the  circuit  court,  because 
this  stock  was  never  received  by  Sibley  as 
cash,  or  accepted  by  him  as  his  own  property 
in  part  payment  of  the  sums  due  him  from  the 
other  partners,  but  was  received  and  afterwards 
held  by  him  as  property  of  the  partnership,  be- 
longing to  all  the  partners  In  the  propcrtions 
stipulated  in  the  original  agreement. 

The  further  objection  has  been  taken  for  the 
first  time  In  this  court,  that  the  bill  cannot  bo 
•maintained,  because  the  evidence  shows  an  ac- 
count stated  between  Sibley  and  Simonton,  on 
which  an  action  at  law  would  He.  It  isa  suffi- 
cient answer  to  this  objection  that  the  evidence 
does  not  show,  and  the  master  has  not  found, 
that  an  account  was  rendered  by  the  one  party 
and  assented  to  by  the  other,  but  only  that  Sib- 
ley rendered  to  Simonton  a  statement  of  the 
account  between  them,  which  was  not  treated 
by  either  as  an  account  stated,  nor  ever  affrood 
to  or  settled,  but  remained  open  at  the  death 
of  Simonton,  and  untfl  its  truth  was  estab- 
lished bv  the  evidence  in  this  suit  against  hit 
executrix  to  settle  the  accounts  of  the  partncr- 
ship^^ 

Tmeoopj.   Test: 

James  H.  MoKeime7«  Olerlc,  Sapw  Oonxt,  U.  8L 


Z.  N.  BSTE8  VT  All.,  Partners,  aa  EsTsa 
A  DoAH,  Appis., 
e. 
8.  H.  GUNTEB  bt  al. 

OSee  &  a  Bei>orter<S  ed.  480-101) 

Alignment  laro$  qf  Mimiutppi-^finaud-'prrfaf^ 
enen,  aUowed-^-^eeuritsf  to  nireiis§--paifment 
qf  debt  due  wife—euppliee  for  iotfe  qf  as> 
tigiwr, 

LThe  laws  of  MissiBBippl  allow  an  Inaolvenl 
debtor  to  make  a  ireaeral  asstsnment  of  his  prop- 
erty In  wliloh  one  or  more  of  fils  creflltoas  may  m 


preferaed  to  ottien. 

:L  A  deed  Jn  the  nature  of  a  mortgage,  to  seonre 
sureties  on  the  grantor^  note,  does  not  affect  the 
valldltf  of  a  subeequent  assignment,  thoaffh  made 
In  contemplation  of  it.  The  same  Is  troe  of  a  pa  j- 
ment  by  the  assignor  of  a  debt  due  his  wife  before 
the  aasignnient 

'  in  U.S. 
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a.  A  ftaQdaleiit  disposition  of  |>ru|m'ty  docs  not 

JSuhmitted  May  S,  1SS7.  Decided  May  rr,  1S87. 

A  PPEALfromtlMDistriclOoortof  theUnitod 
A  States  for  the  Northeni  District  of  Minis- 
«ippL    Opinion  below,  19  Fed.  Rep.  714.    A- 

StateuMnt  of  the  case  br  Mr.  JwHot  Field. 

In  Maich,1882,ooe  8.  H.  Gunter,  a  merchant 
-who  had  been  for  many  years  engaged  in  busi- 
ness at  Sardis,  in  Mississippi,  was  largely  in- 
debted to  ihe  complainants  and  others;  ana,  be- 
ing unable  to  pay  them  in  full,  made  a  general 
Assignment  of  his  prox)erty  or  every  descrip- 
tion, except  such  as  was  exempt  from  execu- 
tion, to  one  8.  G.  Spain,  as  trustee,  for  their 
benefit,  which  was  recorded  the  same  day.  The 
assignment  preferred  certain  of  the  creditors, 
who  are  named  in  a  schedule  annexed.  Amonff 
them  were  the  complainants,  Bstes,  Doan  « 
,  Co.,  merchants  at  Memphis,  in  Tennessee.  The 

l^^lj  sum  due  them  was  $18,687.d8,  but  th^  were 
preferred  only  to  the  amount  of  $10,000.  Their 
claim  grew  out  of  advances  of  cadi  and  sup- 
plies furnished  to  Gunter.  There  is  no  ques- 
tion as  to  its  amount  or  justice.  On  the  same 
day  and  immediately  preceding  the  execution 
of  the  assignment,  Gunter  executed  a  deed  of  a 
house  and  lot  in  Sardis  to  one  J.  G.  Hall,  as 
trustee,  to  secure  the  firm  of  Boothe,  Rice  & 
Carleton,  who  were  sureties  upon  his  note, 
held  by  the  bank  of  Sardis,  for  $1,000,  due  on 
the  first  of  December,  1882.  This  deed  was  to 
1)6  Toid  if  the  note  was  paid  at  maturity;  other- 
wise the  trustee  was,  on  the  written  request  of 
tlie  sureties,  to  take  possession  of  and  sell  the 
property  at  public  auction,  after  due  notice, 
nnd  apply  the  proceeds  to  its  payment.  Any 
surplus  was  to  be  letumed  to  Uie  grantor.  If 
the  property  should  at  any  time  'H^ecome  en* 
dangered"  as  a  security,  the  trustee  was  at  lib- 
erty to  take  possession  of  and  hold  it  until  the 
debt  was  discharged  by  payment  or  by  sale  of 
the  property;  but  until  demanded  by  the  trustee 
the  grantor  was  to  hold  the  same  subject  to  the 
deed  of  trust  This  deed  was  also  recorded  on 
the  same  day  and  a  few  minutes  before  the  as- 
cigUment. 

At  the  same  time  Gunter  transferred  and  deliv- 
ered toseveral  of  his  clerks  and  employes  certain 
notes  and  accounts  in  payment  ot  his  indebted- 
ness to  them.  It  was  also  in  proof  that  Gun- 
ter was  hopelessly  insolvent;  that  for  twelve 
•da3rs  before  he  made  the  assignment  he  knew  of 
his  condition  and  contemplated  making  the  as- 
signment; that  during  this  time  he  gave  to  his 
wife  the  sum  of  $900  in  payment  oi  an  alleged 
Indebtedness  to  her,  and  she  was  permitted  to 
take  money  from  the  drawer  of  the  store,  and 
that  more  goods  than  usual  were  carried  from 
the  store  to  his  house. 

Soon  after  the  assignment  and  deed  of  trust 
were  recorded  the  defendants,  Bickham  «& 
Moore,  who  were  dso  creditors  of  Gunter,  sued 
out  an  attachment  agamst  him  in  the  Circuit 
Court  of  the  United  States  for  the  Northern 
District  of  Mississippi,  which  was  levied  on  the 
proper]^  assigned  by  Gunter  to  Spain  as  trus- 
tee. Tliis  attachment  was  followed  by  attach- 
ments of  other  creditors,  and  the  property  was 
seized  by  the  marshaL  Spain,  Uie  assignee, 
1»U.  & 


thereupon  renooDced  his  trust  and  refused  fur- 
ther to  act  Thereupon  the  complainants, 
Estes  &  Doan,  who  were  much  the  largest 
creditors  of  Gunter,  filed  their  bill  against 
Bickham  &  Moore  and  other  attaching  credit- 
ors, setting  forth  the  assignment  of  Cmnter  to 
Spain,  his  debt  to  them,  the  several  attachments 
levied,  and  the  refusal  of  Spain,  the  assignee, 
to  act,  and  praying  the  court  to  appointa  trus- 
tee In  his  place,  to  direct  the  enforcement  of  th0 
trust,  and  to  enjoin  the  attaching  creditors  from 
further  proceeding  with  thefar  suits. 

Bickham  A;  Moore  land  other  defendants  an- 
8wered,Ghaiging  that  the  assignment  was  fraud- 
ulent and  void,  but  admitting  that  Spain  re- 
fused to  act  as  trustee  or  assignee.  Proofs  were 
taken,  and  upon  the  hearing  the  court  held  that 
the  assignment  was  fraudulent  and  void,  and 
accordingly  entered  a  decree  dismissing  the  bill 
with  costs.  From  this  decree  the  complain- 
ants have  h^PmI^  to  this  court 

Mr,  VnCkm  E.  Wrlslit,  f or  «»ellanta. 
Jfofffs.  H.  M.  SuUiraA, W.  v.  8al]iT»a» 
and  Edward  Hagrea*  for  appellees. 

Mr,  JutticB  Field  deUTersd  the  opinion  of 
the  court: 

It  appears  from  its  opinion  in  the  record  that 
the  court  below  held  the  assignment  of  Gunter 
for  the  benefit  of  his  creditors  to  be  fraudulent 
and  void  on  these  grounds:  1.  Because  of  the 
execution  of  the  trust  deed  to  Hall  to  secure  the 
sureties  on  his  note  held  by  the  bank  of  Sardis. 
3.  Because  of  the  payment  of  the  $900  to  his 
wife,  shortly  before  the  assignment,  for  a  debt 
which  he  claims  to  have  owed  to  her.  8.  Be- 
cause he  permitted  her  to  take  money  from  the 
cash  drawer;  and  4,  Because  more  supplies 
than  usual  were  taken  from  the  store  to  his 
house  shortly  before  the  assignment. 

The  answer  to  these  objections  is  readily  given, 
and  it  appears  to  us  conclusive.  The  laws  of 
Mississippi  allow  an  insolvent  debtor  to  make  a 
general  assignment  of  his  property  in  which  one 
or  more  of  his  creditors  may  be  preferred  to  oth- 
ers. The  assignment  is  not  invalid,  therefore, 
because  of  the  preferences  given.  In  B^ridge 
V.  PMlUpaon,  68  Miss.  270,  280,  the  Supreme 
Court  of  that  State  said:  "The  ri/;ht  to  make  a 
preference  results  from  the  dominion  which  the 
owner  has  over  his  property;  it  is  a  part  of  his 
proprietorship.  The  law  has  not  said  he  shall 
divide  his  estate  ratably  among  his  creditors. 
It  has  left  to  him  the  discretion  to  act  as  ha 
will,  provided  only  he  acts  with  the  honest  in- 
tent to  pay  a  valid  debt,  and  does  not,  under 
cover  of  such  a  disposition,  stipulate  for  a  ben- 
efit to  himself." 

Nor  did  the  deed  to  Hall  to  secure  the  sure- 
ties on  the  assignor's  note  affect  the  validity  of 
the  assignment,  though  made  in  contempla- 
tion of  it  Such  security  mifl'ht  have  been  pro- 
vided in  the  assignment  itseU.  The  sssignor 
had  a  right  to  use  nis  property  to  protect  parties 
who  had  become  his  sureties,  as  well  as  to  pay 
existing  debts.  UntQ  the  assignment  he  could 
dispose  of  his  property  in  any  way  he  may  have 
thought  proper,  so  that  he  did  not  thereby  de- 
fraud any  of  his  creditors. 

The  court  below  seems  to  have  concluded 
that  the  two  instruments,  the  awignment  and 
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the  deed  to  Hall,  should  be  considered  together, 
and,  as  the  deed  contained  a  proviso  that  the 
grantor  was  to  remain  in  possession  of  the  prop- 
erty until  the  note  matured,  and  the  sureties 
should  request  the  trustee  to  take  possession  of 
the  same,  there  was  such  a  reservation  for  the 
benefit  of  the  grantor  as  rendered  the  assign- 
ment invalid.  The  deed  was  in  fact  a  mort- 
gage of  the  ijroperty  to  secure  against  a  pro- 
spective liability;  and  in  such  cases  it  is  usual 
for  the  grantor  or  mortgagor  to  remain  in  pos- 
session of  the  property  until  the  maturity  of  the 
obligation  and  a  sale  of  the  premises.  Standing 
by  itself,  the  deed  was  not  open  to  any  serious 
objection.  And  even  that  reservation  was  de- 
feated by  the  assignment,  which  included  the 
property  in  question  with  other  property  of 
the  assignor,  and  provided  that  tne  assignee 
should  take  possession  of  the  same  and  sell 
and  dispose  oiit  with  all  convenient  diligence. 
The  assiniment  was  subsequent  to  the  de&A  and 
carried  Si  that  could  in  any  way  be  considered 
as  a  benefit  secured  by  the  deed  to  the  assignor. 
The  creditors  were  not,  therefore,  in  any  way 
hindered  or  defrauded  by  the  alleged  reserva- 
tion. 

There  is  nothing  in  Gunter's  payment  to  his 
wife  of  the  $900  which  can  affect  the  validitv 
of  the  assignment.  Gunter's  testimony  is  all 
that  there  was  on  the  subject,  and  he  testifies 
that  she  received  the  money  from  her  grand- 
father, and  that  he  borrowed  it  from  her  and 
used  it  His  statement  is  not  contradicted. 
Under  these  circumstances  he  was  not  blame- 
worthy in  paying  to  his  wife  the  amoimt  he 
had  used  oelonging  to  her.  But,  as  counsel 
well  observes,  if  that  payment  were  fraudulent, 
it  would  not  vitiate  a  subsequent  assiniment. 
A  fraudulent  disposition  of  property  does  not 
of  itself  impair  a  subsequent  general  assign- 
ment. The  assignee  may  sue  for  its  recovery, 
and,  if  successfi3,  it  wiU  be  for  the  benefit  of 
the  creditors  preciselyas  if  it  had  been  included 
in  the  assignment.  WiUon  v.  Berg,  88  Pa.  167; 
Beinhard  v.  Bank  qf  Kentucky,  6  B.  Mon.  252. 

The  same  observation  may  be  made  as  to  the 
alleged  taking  of  money  by  Mrs.  Gunter  from 
the  cash  drawer,  and  of  lus  sending  supplies 
from  the  store  to  his  house.  She  was  a  clerk 
in  the  store  and  took  the  money  from  the  draw- 
er in  the  course  of  business,  and  supplies  for 
Gunter's  house  were  generally  taken  from  the 
store.  It  was  quite  natural,  therefore,  that  he 
should  ta^e  needed  supplies  before  the  assign- 
ment was  executed.  There  is  no  evidence  that 
the  supplies  were  excessive  or  unreasonable;  but 
even  if  they  were,  that  fact  would  constitute  no 
ground  for  setting  the  subsequent  assignment 
aside. 

From  a  consideration  of  the  whole  case,  we 
are  clear  there  is  no  just  ground  shown  by  the 
record  for  disturbing  the  assignment.  Itfol- 
lotos  that  the  decree  odow  mugt  be  recereed,  and 
the  cauee  rememdedfor  farther  proceedinge  in 
accordance  toith  thie  opinion;  and  it  ii  ao  oi^lared. 

True  copy.    Test: 

James  H.  MoKennej,  Gkork,  Sapw  €?onrt,  U.  8. 
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0.  H.  GOODLETT,  Admr.  of  Simon  Caj^   ^391] 
jUAHANy  Deceased,  Pfff,  in  Brr^ 

LOUISVILLE  AND  NASHVILLE  RAIL- 
ROAD COMPANY. 

(Bee  &  a  Beporter'B  ed.  891-4UL) 

Bemotal  of  eaueee—dtiienthip—LouieviUe  <§ 
NaefiviUe  Railroad  Company^  a  Kentucky  cor 
poration — custian  to  recover  damages  to  employi 
—gross  negligence— instruction  to  find  for  de^ 
fendant,  sustained. 

L  The  Louisville  ft  Nasbvllle  Ballroad  Comi>any 
is  a  Kentucky  corporatloii.  Tennessee,  hy  the  Act 
of  Deoember  4, 18al,  did  not  create  a  new  oorponw 
tion  but  merely  ffianted  to  said  Ck>mpaoy  a  Jioenae 
to  exercise  -within  her  limits  all  or  some  of  the 
pr^vrmi  cortf  tnred  upon  It  by  the  State  of  Kentucky. 

2.  All  artioti  brought  In  a  Tennessee  court  by  a 
cftizdn  of  Lbat  State  against  said  Company  is  remov- 
aMe. 

3.  ^h«»D  tho  evidence  given  at  the  tzial,  with  all 
Inf^  Tt?iic4>9  t  hat  the  jury  could  Justlilably  draw  from 
)  L  ill  iiigi;£nini^at  to  support  a  verdlot  for  the  plaint- 
lit,  eo  1  hat  e  uoh  a  veraict,  if  returned,  must  be  set 
mU}ii,  tbe  court  Is  not  bound  to  submit  the  case  to 
tbp  jury,  but  may  direct  a  verdict  for  the  defend-> 

4.  In  the  case  presented  it  is  held:  that  the  de- 
ceased, an  employe  of  the  defendant,  was  guilty  of 
the  grossest  negiigenoe  in  running  his  hand  car 
into  a  deep  out  where  he  was  injured:  that  the  de- 
fendant is  not  liable  under  sections  1106-1168  of  the 
Tennessee  Code;  and  that  the  court  properly  in- 
structed the  jury  to  find  for  the  defendant. 

[No.  184.1 

Argued  and  submitted  April  i,  1S87,    Decided 

May  g7,  1887. 

F\  ERROR  to  tbe  Circuit  Court  of  the  Unit- 
ed States  for  the  Middle  District  of  Tennes- 
see.   Affirmed. 

Tbe  history  and  facts  of  the  case  appear  in. 
the  opinion  of  the  court. 

Mr.  F.  E.  Williamst  for  plaintiff  in  error: 

The  defendant  Company  was  first  chartered 
by  the  State  of  Kentucky.  It  was  also  char- 
tered by  the  State  of  Tennessee;  and  its  statu* 
is  the  same  in  Tennessee  as  if  it  had  been  origin- 
ally created  by  that  State,  because  that  State 
adopted  it. 

MuUer  v.  Dms,  94  U.  S.  447(24:208);  Uphof 
V.  8t.  Louis  eU.  R.  R.  Oo.  6  Fed.  Rep.  547;  R. 
Go.  V.  WhitU>n*s  Admr.  80  U.  S.  18  Wall.  270 
(20:  571). 

The  question  is  always  a  question  of  intent 
(JB.  R.C0.V.  Harris,  79  U.  S.  12  Wall.  83  (20: 
358);  and  all  the  statutes  which  relate  to  the 
question  must  be  read  by  themselves. 

R.  B.  Oos.  v.  SchutU,  103  U.  S.  140  (26:  885). 

One  State  can  make  a  corporation  or  another 
State,  as  there  organized  and  conducted,  a  cor- 
poration of  its  own,  quoad  any  property  within 
its  territorial  Jurisdiction. 

Oraham  v.  Boston,  H.  A  B.  B.  B.  Oo.  118  U. 
S.  161, 168  {anU,  196);  B.  B,  Oo.  t.  Harris,  «i- 
pra. 

And  this  Is  allowable,  for  the  reason  that  a 
corporation  of  one  State  has  no  existence  as  % 
legal  entity  or  person  in  another  State,  except 
under  and  by  ^brtue  of  its  incorporation  by  the 
latter  State. 

Memphis  AO.B.BO0.Y,  Alabama^  107X1. 
S.  585  (27:  520);  MuOer  v.  Dou>s,  supra. 

If  there  is  any  evidence  tending  to  prove  the 
issue  on  either  side,  it  is  error  to  withdraw  the 
case  from  the  Jury. 
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HtekmanY.  Jones,  76  U.  S.  9  Wall.  197  (19: 
5S1);  Manchester  y.  Briesson,  105  U.  8.  347  (26: 
1099);  U.  8.  V.  Tinoison,25XJ.  S.  13  Wheat.  180 
(6:  594). 

Directions  to  find  for  a  party  can  only  be 
ffivcn  where  there  is  no  connictinsr  evidence. 

Klein  v.  Russell,  86  U,  8.  19  T\  :i.  438  (22: 
116);  Moular  v.  Ins,  Co.  101 U.  8.  708  (25: 1077). 

A  case  should  not  be  withdrawn  from  a  Jury 
unless  the  facts  are  undisputed  or  testimony  so 
conclusive  that  a  verdict  in  conflict  with  it 
would  be  set  aside. 

Gonn.  Mut  Z.  Ins,  Co.  v.  Lathrop,  111  TJ.  8. 
612  (28:  536)  Phanix  Ins.  Co.  v.  Doster,  106  U. 
8.  80  (27:  65). 

It  is  true,  the  rule  is,  that  when  the  evidence 
l^ven  at  the  trial.with  all  the  inferences  which 
Uie  Juiy  could  justifiably'  draw  from  it,  is  insuffi- 
cient to  support  a  verdict,  so  that  such  verdict, 
if  returned,  must  be  set  aside,  the  court  may  di- 
rect a  verdict  for  the  defendant. 

ScfioJUsld  v.  Chicago  M.  db  St.  P.  B.  Co.  114 
U.  8.  619  (29:  225). 

Mr.  Ed«  Bazter*  for  defendant  in  error. 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

This  action  was  brought  in  the  Circuit  Court 
of  Williamson  County,  Tennessee,  by  8imon 
Callahan,  to  recover  damages  for  personal  in- 
juries sustained  by  him  while  in  the  discharge 
392^  of  his  duties  as  section  foreman  on  a  railroad 
between  Nashville, Tennessee,  and  Decatur,  Ala- 
bama, which,  at  the  tim&,  was  operated  by  the 
Louisville  and  Nashville  Railroad  Company. 
The  declaration  alleges  that  the  defendant  is  a 
corporation  created  by  the  Legislature  of  Ten- 
nessee, and  that  the  injuries  complained  of  were 
caused  by  the  negligence  and  carelessness  of 
that  Company,  its  servants,  and  agents.  In 
due  time,  the  defendant  filed  its  petition,  ac- 
companied by  bond  in  proper  form,  for  the  re- 
moval of  the  action  into  tne  Circuit  Court  of 
the  United  8tates  for  the  Middle  District  of 
Tennessee — ^alleging  that  the  plaintiff  was  a  cit- 
izen of  Tennessee,and  that  the  defendant  was  a 
citizen  of  Kentucky,  having  its  principal  place 
of  business  in  that  CommqpweaUh.  The  state 
court  made  an  order  recognizing  the  right  of 
removal,  and  declaring  that  no  further  pro- 
ceedings be  had  therein  in  said  suit. 

In  the  circuit  court,  a  motion  to  remand  the 
cause  to  the  state  court— the  ground  of  such 
motion  being  that  the  defendant  was  a  corpora- 
tion of  Tennessee,  and,  therefore,  a  citizen  of 
the  same  8tate  with  the  plaintiff— was  denied. 
To  that  action  of  the  court  an  exception  was 
taken. 

Upon  the  trial  of  the  case  the  court  gave  a 
peremptonr  instruction  to  find  for  the  defend- 
ant. It  also  refused  to  give  the  instructions 
asked  in  behalf  of  the  plaintiff. 

The  first  question  presented  bv  the  assign- 
f  401  ]  ments  of  error  relates  to  the  refusal  by  the  court 
below  to  remand  the  action  to  the  state  court 
If  the  defendant  is  a  corporation  of  Kentuckv, 
then  its  right  to  have  the  case  removed  from 
the  state  court  cannot  be  denied. 

Whether  a  corporation  c)**tated  by  the  laws 
of  one  8tate  is  also  a  corporation  of  another 
State  within  whose  limits  it  is  permitted,  under 
legjUlaJdye  sanction,  to  exert  its  corporate 
powers,  is  often  difficult  to  determine.  This 
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is  apparent  from  the  former  decisions  of  this 
court.  To  some  of  those  decisions  it  will  be 
well  to  refer,  before  entering  upon  the  exami- 
nation of  the  particular  Statutes  of  Tennessee, 
which  it  is  claimed  created  the  defendant  a 
corporation  of  that  State. 

In  Oftio  dM.  E,  R.  Co.y.  Wheeler,  66  U.  8. 1 
Black,  286,  293, 297  [17: 130, 133],  it  was  a  ques- 
tion whether  that  company  was  not  a  corpora- 
tion both  of  Indiana  and  Ohio.  The  company, 
claiming  in  its  declaration  to  be  "  a  corporation 
created  bv  tfie  laws  of  the  States  of  Indiana  and  [402  J 
Ohio,  ana  bavine  its  principal  place  of  busi- 
ness in  Cincinnati,  in  the  State  of  Ohio,  a  cit- 
izen of  the  State  of  Ohio,"  sued  Wheeler,  a  cit- 
izen of  Indiana,  in  the  Circuit  Court  of  the 
United  States  for  the  District  of  Indiana.  It 
was  incorporated  by  an  Act  of  the  Legislature 
of  Indiana.  Subsequently  the  Legislature  of 
Ohio  passed  an  Act  reciting  the  incorporation 
of  the  company  in  Indiana,  and  declared  that 
"the  corporate  powers  granted  to  said  com- 
pany by  the  Act  of  Indiana,  incorporating  the 
same,  be  reco^ized."  At  a  later  date  the  Ijeg- 
islature  ot  Ohio  passed  an  Act  authorizing  the 
extension  of  the  company's  road  to  CincinnuU, 
declaring  that  the  intention  of  the  previous  Act 
"  was  to  reco^ize,  affirm,  and  adopt  the  char- 
ter of  the  said  Ohio  &  Mississippi  Bailroad 
Companv,  as  enacted  by  the  Legislature  of  the 
State  of  Indiana." 

In  the  opinion  of  the  court  it  is  said  "  that  a 
corporation  by  the  name  and  style  of  the  plaint- 
iff appears  to  have  been  chartered  by  the  States 
of  Indiana  and  Ohio,"  and,  therefore,  that  the 
company  was  a  "distinct  and  separate  corporate 
body  in  Indiana  from  the  corporate  body  of  the 
same  name  in  Ohio." 

In  R.  R,  Co,  V.  HarrU,  79  U.  8.  12  Wall.  65, 
88  [20: 864, 858],  it  appeared  that  the  Baltimore 
and  Ohio  Railroad  Company  was  incorporated 
by  the  State  of  Maryland  for  the  purpose  of 
securing  the  construction  of  a  raflroad  from 
Baltimore  to  some  suitable  point  on  the  Ohio 
River.  Subsequently,  Virginia,  by  a  statute, 
which  set  out  at  large  the  Maryland  Act,  de- 
clared that  "The  same  rights  and  privileges 
shall  be  and  are  hereby  /zr&nted  to  the  aforesaid 
company,  in  the  terntory  of  Virginia,  as  are 
muted  to  it  within  the  territory  of  Maryland" — 
tne  company  to  be  subject  to  the  same  pains, 
penalties  and  obligations  as  were  imposed  by 
the  Maryland  Act,  and  the  same  rights,  privi- 
leges and  immunities  being  secured  to  Virginia 
and  her  citizens,  except  as  to  lateral  roads. 
Congress,  at  a  later  date,  passed  an  Act  au- 
thonzing  the  company  to  extend  its  road  into 
the  District  of  Columbia,  and  to  exercise  "The 
same  powers,  rights  and  privilegeB,  and  shall 
be  subject  to  the  same  restrictions  in  the  con- 
struction and  extension  of  said  lateral  road  into 
and  within  the  said  District,  as  they  may  exer- 
cise or  be  subject  to  under  or  by  virtue  of  the  1 403 
said  Act  of  incorporation  in  the  construction 
and  extension  of  any  railroad  in  the  State  of 
Maryland," etc.  Touching  tbe^uestion  whether 
the  legislation  of  Virginia  and  of  Congress  cre- 
ated a  new  corporation,  this  court  said:  "  In 
both,  the  original  Maryland  Act  is  referred  to, 
but  neither  expressly  or  by  implication  creates 
a  new  corporation.  The  company  was  char- 
tered to  construct  a  railroad  in  Virginia  as  well 
as  in  Maryland.    The  latter  could  not  be  done 
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without  the  consent  of  Virginia.  That  consent 
was  giyen  upon  the  tenns  which  she  thought 
neeessary  to  prescribe.  *  *  •  The  permission 
wsfl  broad  and  comprehensiye  in  its  scope,  but 
it  was  a  license  and  nothing  more.  It  was 
giyen  to  the  Maryland  body  as  such,  and  that 
Eody  was  the  same  in  all  its  elements  and  in  its 
Mentity  afterwards  as  before."  Referring  to 
Ohio  ilf.S.  B.  Of.  ▼.  Wheeler  [iupra],  the 
court  said  that,  "As  the  case  appears  in  the 
report,  we  think  the  judgment  of  the  court 
was  correctly  given.  It  was  the  duse  of  an.  In- 
diana ndlrcMUl  company,  licenseil  by  Ohio, 
suing  a  citizen  of  Indiana  in  the  federal  court 
of  that  State." 

JnB.B,€h.  y.  Vance,  06  U.S.  450  [24:  752], 
an  Act  of  the  Dlinois  Legislature,  referring  to 
a  lease  made  by  the  Indianapolis  &  6t»  Louis 
Railroad  Company,  an  Indiana  corporation,  of 
a  certain  railroad  in  DlinoiB,  belonging  to  the 
St.  Louis,  Alton  &  Terre  Haute  Railroad  Com- 
pany,  an  Illinois  corporation,  and  declaring 
that  '*  The  said  lessees,  their  associates,  succes- 
sors, and  assigns,  shall  be  a  railroad  corporation 
in  this  State,  under  the  style  of  the  Indianapolis 
4&  St.  Louis  Railroad  Company,  and  shall 
possess  the  same  or  as  large  powers  as  are  pos- 
sessed by  said  lessor  corporation,  and  such 
other  powers  as  are  usual  to  railroad  corpora- 
tions, was  held  not  to  be  a  mere  license  to  an 
Indiana  corporation  to  exert  its  corporate  pow- 
ers, and  enjoy  its  corporate  rights  and  privileges, 
in  Illinois,  but  to  create  the  lessees,  their  aiso- 
dates,  successors,  and  assigns,  a  distinct  corpor- 
ate body  in  the  latter  State.  The  court  said: 
''It  does  more;  it  gives  the  style  by  which  that 
corporation  shall  be  known;  stifi  further,  it 
does  not  authorize  the  complainant  corporation 
to  exercise  in  Illinois  the  corporate  powers 
eranted  by  the  laws  of  Indiana,  but  confers 
by  affirmative  language,  upon  the  corporation, 
which  it  declares  snail  be  a  railroad  corporation 
in  Illinois,  the  same  or  as  large,  powers,  as  are 
possessed  by  an  Dlinois  corporation,  the  St. 
Louis,  Alton  &  Terre  Haute  Railroad  Com- 
pany, and,  in  addition,  such  other  powers  as 
are  usual  to  railroad  corporations.  The  In- 
dianapolis &  St  Louis  Railroad  Company,  as 
lessee  of  the  St.  Louis,  Alton  «&  Terre  Haute 
Railroad  Company  was  thus  created,  by  apt 
words,  a  corporation  in  Illinois.  The  fact  that 
it  bears  the  same  name  as  that  given  to  the 
company  incorporated  by  Indiana  cannot 
chnnge  the  fact  that  it  is  a  distinct  corporation, 
having  a  separate  existence  derived  from  the 
Lo.i;;islature  of  another  State." 

in  Memphis  dt  C.  R,  R.  Co,  v.  Alabama,  107 
U.  S.  581,  584  [27:  518],  the  quesUon  was  as  to 
the  citizenship  of  the  corporation  against  which 
that  suit  was  brought  by  the  State  of  Alabama. 
The  State  of  Tennessee,  in  1846,  created  a  cor- 
poration by  the  name  of  the  Memphis  & 
Charleston  Railroad  Company.  The  Legisla- 
ture of  Alabama  subsequently  passed  an  Act 
entitled  "  An  Act  to  Incorporate  the  Memphis 
and  Charleston  Railroad  Company."  That  Act 
referred  to  the  Act  of  the  Tennessee  Le^la- 
ture,  and  granted  to  said  company  a  right  of 
way  through  Alabama,  to  construct  its  road 
Detween  certain  points  named,  declaring  that  it 
should  have  all  the  rights  and  privileges  granted 
to  it  by  the  nld  Act  of  incorporation,  subject 
to  thaxwtrfctlona therein impoeed.  Thestatute 
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contained  other  provisions  of  the  same  general 
nature,  from  all  of  which,  however,  it  was  Dot» 
as  this  court  observed,  made  quite  dear,  whether 
the  company  ref  ened  to  In  the  body  of  the  Act 
was  the  one  which  the  Act  in  its  title  purported 
to  incorporate,  or  the  one  created  by  the  Ten- 
nessee Act  and  referred  to  in  the  preamble  of 
the  Alabuna  Act  But  there  were  other  sec- 
tions expressly  ref  erring  to  the  company  *  'herel^ 
incorporated,^  that  is,  mcorporated  bv  the  Ala- 
bama Act.  The  whole  of  the  latter  Act,  taken 
together,  the  court  said,  manifests  the  under- 
standing and  intention  of  the  Legislature  of 
Alabama  that  the  corporation,  which  was 
thereby  granted  a  right  of  way  to  construct 
through  tnat  State  a  railroad  "was  and  should  be 
in  law  a  corporation  of  the  State  of  Alabama, 
although  having  one  and  the  same  organization 
with  the  corporation  of  thesame  name  previously 
established  by  the  Legislature  of  Tennessee." 

In  the  recent  case  of  Pennsylvania  B,R.Qk  \a£\k\ 
Y.8t.Louis,A,dT.KRB.OoAlSV,Q.2i^.  ^  ^ 
296  [ante,  84],  the  general  question  now  before 
us  received  careful  consideration.  It  was  there 
said:  "  It  does  not  seem  to  admit  of  question 
that  a  corporation  of  one  State,  owning  prop- 
erty and  doing  business  in  another  State,  by 
permission  of  the  latter,  does  not  thereby  be- 
come a  citizen  of  this  State  also.  And  so  a 
corporation  of  Illinois,  authorized  by  its  laws 
to  build  a  railroad  across  the  State  from  the 
Mississippi  River  to  its  eastern  boundary,  may. 
by  permission  of  the  State  of  Indiana,  extend 
its  road  a  few  miles  within  the  limits  of  the 
latter,  or  indeed,  through  the  entire  State,  and 
may  use  and  operate  the  line  as  one  road  by  the 
permission  of  the  State,  without  thereby  be- 
coming a  corporation  or  a  citizen  of  the  State 
of  Indiana.  rTor  does  it  seem  to  us  that  an  Act 
of  the  Legislature  oonferrinff  upon  this  corpo- 
ration of  Illinois  by  its  Rlinou  corporate  name, 
such  powers  to  enable  it  to  use  and  control  that 
part  of  the  road  within  the  State  of  Indiana,  as 
have  been  conferred  on  it  by  the  State  which 
created  it,  constitutes  it  a  corporation  of  In- 
diana. It  may  not  be  easy  in  all  such  cases  to 
distinguish  between  the  purpose  to  create  a 
new  corporation,  which  shall  owe  its  existence 
to  tiie  law  or  statute  under  consideration,  and 
the  intent  to  enable  the  corporation  already 
in  existence,  under  laws  of  another  State,  to 
exercise  its  functions  in  the  State  where  it  is 
so  received.  To  make  such  a  company  a  cor- 
poration of  another  State  the  language  used 
must  imply  creation,  or  adoption  in  sucn  form 
a^  to  confer  the  power  usually  exercised  over 
corporations  by  the  State,  or  by  the  LegisUiture, 
anil  such  alle^oce  as  a  state  corporaUon  owes 
to  its  creator.  The  mere  graiik  of  privil^es  or 
powers  to  it  as  an  existing  corporation,  without 
more,  does  not  do  this,  and  does  not  make  it  a 
citizen  of  the  State  conferring  such  powen." 
So  that  the  essential  inquiry  here  must  be, 
whether,  within  the  doctnne  established  in  the 
cases  we  have  cited,  the  State  of  Tennessee,  by  1 406) 
her  legislation,  granted  a  mere  license  to  the 
Louisville  and  Nashville  Railroad  Company  to 
exercise  within  her  limits  all  or  some  of  the 
powers  conferred  upon  it  by  the  State  of  Ken- 
tucky, or  established  a  new  corporation  over 
which  she  could  exert  such  direct  control  and 
authority  as  is  usually  exerted  by  a  State  over 
corporations  of  her  own  creation. 
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The  solution  of  this  question  depends  upon 
the  intent  of  the  Legislature  of  Tennessee,  as 
^thered  from  the  words  used  in  the  statutes 
now  to  be  examined. 

We  lav  out  of  Tiew  the  Acts  of  the  General 
Assembly  of  Tennessee,  approved  February  1, 
1850,  incorporating  a  company  by  the  name  of 
the  tiOuisYille  &  NashTiUe  Railroad  Company, 
and  the  Act  of  February  9,  1850,  entitled  "An 
Act  to  Incorporate  the  Nashville  &  Louisville 
Railroad  Company."  It  appears  in  evidence 
that  no  organization  was  effected  imder  those 
Acts;  and  we  do  not  understand  the  counsel  for 
the  plaintiff  to  rely  upon  either  of  them  as  show- 
Ingthat  the  present  defendant  is  a  corporation 
of  Tennessee. 

By  an  Act  of  the  General  Assembly  of  Ken- 
tucky, approved  March  5,  1850,  a  corporation 
ivas  created  hv  the  name  of  the  Louisville  & 
l^ashville  Bauroad  Company,  with  power  to 
construct  a  railroad  **froni  the  City  of  Louis- 
ville to  the  Tennessee  line,  in  the  direction  of 
Nashville;"  and  by  an  Act  of  the  same  body, 
approved  March  20, 1851,  autiiority  was  given 
to  connect  said  road  "with  any  railroad  extend- 
ing to  Nashville,  on  such  terms  and  conditions 
as  the  two  companies  may,  from  time  to  time, 
agree  on.  for  tine  througn  transpprtation  and 
travel  of  freight  and  passengers.'^ 

On  the  4th  of  December.  1851.  the  General 
Assembly  of  Tennessee  passed  an  Act,  the  title 
of  which  is  "An  Act  to  Incorporate  the  Louis- 
ville and  NashviUe  Raihroad  Company."  As 
the  question  of  citizenship  depends  mainly  upon 
the  construction  of  that  Act,  it  is  given  m  full, 
as  follows: 

" Section  1.  Be  itenacted  ly  tlie  General  Ae- 
tembly  of  the  State  qf  Tennessee,  That  the  right 
of  way  for  the  construction  of  a  railroad  from 
the  line  between  the  States  of  Kentucky  and 
Tennessee,  so  as  to  connect  the  cities  •of  Ix)uis- 
ville  and  Nashville  by  railroad  communication, 
be,  and  is  hereby,  granted  to  the  Louisville  ana 
Nashville  Railroad  Company,  incorporated  by 
the  Legislature  of  Kentucky*  ^th  all  the  rights, 
^wers,  and  privileges,  and  subject  ,to  all  the 
estrictions  and  liabilities  set  forth  and  pro- 
scribed In  the  charter  granted  to  said  Company 
by  the  LegisUiture  of  Kentudsy,  and  approved 
Maich  the  5th,  1850,  and  tJ»  amendments 
thereto  passed  by  said  Legislature,  and  approved 
March  the  20th,  1861,  for  the  term  of  nine  hun- 
dred and  ninety-nine  yean,  except  as  further 
provided  in  this  Act. 

"Bee.  2.  Be  it  further  enacted.  That  said  Com- 
ptny  Shan  construct  said  railroad  from  the 
iKiimdaiT  line  between  said  States,  beginning 
at  said  Ime  where  it  shall  be  intersectedby  that 
part  of  said  railroad  which  is  to  be  within  the 
State  of  Kentudn^.  to  (a  point  within  or  con- 
venient to)  the  Oity  of  Nashville:  Avs^dM, 
That  in  the  construction  of  said  railroad  said 
Company  aball  commence  at  each  end  of  the 
line  at  tne  same  time,  and  continue  tha  work 
from  each  end  until  said  railroad  is  completed; 
Brovided  fwrther.  That  said  Company  shall  not 
be  compelled  to  use  the  capital  stock  subscribed 
and  paid  in  by  the  citizens,  companies,  cor- 
porations, or  counties  in  the  State  of  Kentucky 
in  the  construction  of  that  part  of  said  rail- 
road lying  in  the  State  of  Tennessee  until  the 
part  thereof  lying  in  Kentucky  is  completed. 

*  Sec.  8.  Be  %t  further  enacted.  That  so  soon 
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as  said  Companv  shall  have  completed  five  miles 
of  said  railroaa  from  Nashville  they  may  com- 
mence and  prosecute  their  business,  as  provided 
in  the  twenty-first  section  of  said  charter;  that 
the  tariff  of  charges  for  transportation  of  pas- 
senseis,  and  for  goods,  wares,  merchan^se, 
ana  other  articles  and  commodities,  shall  be 
equal  on  all  parts  of  iiaid  railroad  in  proportion 
to  distance,  and  that  equal  facilities  for  the  trans- 
portation of  the  same  in  either  direction  shall 
be  furnished. 

Sec.  4.  Be  it  further  enacted.  That  the  stock- 
holders in  the  State  of  Tennessee  shall  be  enti- 
tled to  be  represented  in  said  Company  by 
directors  residmg  in  Tennessee  in  proportion  to 
their  stock,  to  be  chosen  by  the  stockholders 
of  the  Company  in  the  manner  and  at  the  time 
the  other  directors  are  chosen. 

'^Sec.  5.  Beit  further  enacted.  That  nothing 
in  this  Act,  or  in  said  charter  or  amendments  [M8] 
thereto,  shall  be  so  construed  as  to  prohibit  the 
Legislature  of  Tennessee  from  pasiung  any  law 
authorizing  the  construction  of  railroiSs  within 
this  State  parallel  to,  crossing,  or  to  unite  with 
said  railroad  from  Louisville  to  Nashville,  and 
the  State  of  Tennessee  reserves  the  right  so 
to  do. 

"  Sec.  6.  Be  it  further  enacted.  That  the 
twentieth  section  of  said  charter  and  the  fourth 
section  of  the  amendments  thereto  shall  be  void 
and  of  no  force  or  effect  within  this  State. 

"  Sec.  7.  And  be  it  further  enacted.  That  the 
twenty-third,  twenty-fourth,  twenty-fifth  and 
twenty-ninth  sections  of  the  Act  of  11th  De- 
cember, 1845,  incorporating  the  Nashville  and 
Chattanooga  Railroad  Company,  be,  and  are 
hereby,  made  a  part  of  the  said  charter  of  the 
Louisville  and  Nashville  Railroad  Company,  to 
l)e  in  force  within  this  State,  and  that  this  bill 
shall  take  effect  from  and  after  its  passage; 
Provided,  That  the  Commonwealth  of  Ken- 
tucky shall  grant  to  the  State  of  Tennessee  or 
to  such  companies  as  the  General  Assembly 
may  charter,  the  riffht  of  way  from  Nashville 
to  intersect  with  the  Lexington  and  Danville 
Railroad  at  Danville,  Harrodsburg,  or  such 
other  point  on  that  niad  as  the  Company  may 
designate,  provided  it  does  not  interfere  with 
any  vested  rights  of  the  citizens  of  Kentucky, 
with  the  like  powers  and  privileges  granted  to 
this  Company. 

"  Sec  8.  Be  it  further  enacted.  That  the 
Company  shall  bring  said  raflway  to  the  City 
of  Nashville,  or  South  Nashville,  and  locate 
their  depot  convenient  to  the  Nashville  and 
Chattanooga  Railroad,  so  as  to  form  the  con- 
nection.'' 

Some  stress  is  laid  upon  the  tide  of  that  Act, 
as  indicating  a  purpose  to  create  a  corporation, 
and  not  simply  to  recognize  an  existing  one  of 
another  State,  and  invest  it  with  authority  to 
exert  its  functions  within  the  State  of  Tennes- 
see. While  the  title  of  a  statute  should  not  be 
entirely  ignored  in  deterndnin^  the  l0fl;islative 
intent,  it  cannot  be  used  "to  extend  or  re- 
strain any  positiv<p  provisions  contained  in  the 
body  of  the  Act,"  and  is  of  little  weight,  even 
when  the  meaning  of  such  provisionsls  doubt-  ,  ^  ^^^ 
ful.  Hadden  v.  OoUeeter,  72  U.  S.  5  Wall  110  [*<>*1 
£18:  519].  Looking,  then,  at  the  body  of  the 
Tennessee  Act  of  December  4, 1851,  we  find  no 
language  clearly  evincing  a  purpose  to  create  a 
new  corporation,  or  to  adopt  one  of  another 
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State,  in  such  form  as  to  establish  the  same  re- 
lations, in  law,  between  the  latter  corporation 
and  the  State  of  Tennessee,  as  would  exist  in 
the  case  of  one  created  by  that  State.  The  Act 
grants  to  a  named  company  "incorporated  by 
the  Legislature  of  Kentucky"  a  right  of  way, 
wiHiin  desiniated  limits,  for  the  construction 
of  a  railroad,  with  all  the  rights,  powers  and 
privileges,  and  subject  to  all  the  restrictions 
and  liabilities  prescribed  in  its  original  and 
amended  charter,  "except  ss  further  provided 
in  this  Act."  The  remaining  sections  of  the 
Act  are,  in  form,  additions  and  alterations  of 
the  charter  of  the  Kentucky  corporation;  but, 
in  effect,  they  only  prescribe  the  terms  and  con- 
ditions upon  which  that  corporation  was  given 
a  right  of  way  and  permitted  to  construct  a 
railroad  and  exercise  its  powers  in  Tennessee. 

If  tbe  Le^lature  of  the  latter  State  intended 
to  do  anythmg  more  than  grant  a  license  to  a 
corporation  of  another  State  to  construct  a 
railroad  and  exert  its  corporate  functions  with- 
in her  limits,  it  was  intended  to  bring  into 
existence  a  corporation  subject  to  the  para- 
mount authority  of  Tennessee  as  were  other 
corporations  created  by  her  laws,  certain  sec- 
tions of  the  Act  incorporating  the  Nashville 
and  Chattanooga  Railroad  Company  would  not 
have  been  made  a  part  of  the  charter  of  the 
Louisville  &  Nashville  Railroad  Company,  to  be 
in  force  simply  "in  this  [that]  State,"  but  would 
have  been  mcorporated  into  the  Company's 
charter,  to  b&in  force  wherever  and  whenever  it 
exerted  the  powers  granted  to  it.  And  the  same 
observation  applies  to  the  proviso  in  Uie  7th 
section  of  the  Act  of  December  4, 1851,  which 
requires  that  Kentucky  should  grant  to  Ten- 
nessee, or  to  such  companies  as  the  latter  State 
might  "charter,"  the  nght  of  way  from  Nadi- 
ville  to  intersect  with  a  named  road  at  certain 
points  in  Kentucky,  with  the  like  powers  and 
privileges  granted  b^  Kentucky  to  the  Louis- 
ville &  Nashville  Railroad  Company. 

Taking  the  whole  of  that  Act  together,  we 
are  satisned  that  it  was  not  within  the  mind  of 
the  Legislature  of  Tennessee  to  create  a  new 
corporation,  but  only  to  give  the  assent  of  that 
State  to  the  exercise  by  tiie  defendant,  within 
her  limits,  and  subject  to  certain  conditions,  of 
some  of  the  powers  granted  to  it  by  the  State 
creating  iU 

This  construction  is  not,  if  indeed  it  ooold 
be,  affected  by  the  subsequent  legislation  of 
Tennessee.  While  the  titles  of  the  acts  of  Jan- 
uary 16,  1852,  December  15,  1855,  and  March 
20,  1858,  give  some  slight  support  to  the  posi- 
tion taken  by  the  (plaintiff,  the  Acts  themselves 
do  not  militate  against  the  conclusions  here  ex- 
pressed, in  legal  effect,  they  only  impose  other 
terms  and  conditions  than  those  prescribed  in 
the  original  Act,  upon  the  exercise  by  the  de- 
fendant, within  Tennessee,  of  the  powers  and 
privileges  conferred  by  its  charter,  as  granted 
by  Kentucky. 

Upon  the  authority  of  the  cases  cited,  and 
for  the  reasons  herein  stated,  we  are  of  opinion 
that  the  Louisville  &  Nashville  Railroad  Com- 
pany is  a  corporation  of  Kentucky,  and  not  of 
Tennessee,  and,  consequently,  that  the  action 
was  removable,  upon  its  petition  and  bond,  into 
the  Circuit  Court  of  the  United  States. 

It  only  remains  to  consider  the  assignments 
of  error  reUitlng  to  the  charge  to  the  jury,  and 
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to  the  refusal  of  the  court  to  ffive  certain  in- 
structions in  behalf  of  the  plaintilt  The  oill  of 
exceptions  states  that "  on  the  trial  of  this  cause 
the  following  testimony  was  submitted  to  the 
Jury. "  Then  f oUo ws  the  evidence  of  numerous 
witnesses  for  the  respective  sides,  given  in  nar- 
rative form,  and  the  charge  of  the  court  The 
court,  among  other  things,  charged  the  jury 
that  iJie  plaintiff  did  not  nimself  exercise  rea- 
sonable care  and  prudence,  but  was  guilty  of 
negligence,  so  that  had  the  people  upon*  the 
tram,  or  the  persons  controlled  by  him,  heea  in- 
jured, they  could  have  recovered  against  his 
employer  for  his  nefflieence.  '  'Under  the  facts 
proven  in  this  case,^  the  judge  said,  "were  you 
to  give  a  verdict  against  the  defendant,  I  should 
feel  bound  to  set  it  aside  and  grant  anew  trial." 
In  such  a  state  of  the  case  it  is  my  duty  to  in- 
struct you  to  find  a  verdict  for  the  defendant, 
and  I  accordingly  do  so,  declining  to  give  the 
instructions  requested  by  plaintiff's  counsel*  [4ii] 
The  biU  of  exceptions  does  not,  in  express 
words,  state  that  it  contains  all  the  evidence  in- 
troduced at  the  trial. 

Assuming,  but  without  deciding,  that  the  bill 
of  exceptions  sufficiently  shows  that  aU  the  evi- 
dence is  embodied  in  the  record,  the  question 
arises  whether  the  court  erred  in  witharawing 
the  case  from  the  Jury,  and  directing  a  verdict 
for  the  Company.  In  Phcsnix  Iru,  Oo,  y.  Dotier, 
106  U.  S.  82  [27: 66].  it  was  said  that  "Where 
a  cause  fairly  depends  upon  the  effect  or  wdght 
of  testimony,  it  is  one  for  the  consideration  and 
determination  of  the  jury,  under  proper  direc- 
tions as  to  the  principles  of  law  involved;"  and 
that  a  case  should  never  be  withdrawn  from 
them  "unless  the  testimony  be  of  such  a  oondu- 
sive  character  as  to  compel  the  court,  in  the  ex- 
ercise it  a  sound  judicial  discretion,  to  set  aside 
a  verdict  in  opposition  to  it"  So,  in  Randall  y. 
Ikat  AO,R,IL  Co.  109  U.  S.  482  [27 :  1005],  it 
was  declared  to  be  the  settled  law  of  this  court, 
"That  when  the  evidence  given  at  the  trial, 
with  all  inferences  that  the  jury  could  Justifi- 
ably draw  from  it,  is  insufficient  to  support  a 
veraict  for  the  plaintiff,  so  tliat  such  a  verdict, 
if  returned,  must  be  set  aside,  the  court  is  not 
bound  to  submit  the  case  to  the  Jury,  but  may 
direct  a  verdict  for  the  defendant." 

These  authorities  sustain  the  chaz^ge  to  the 
Jury.  The  evidence  makes  a  case  of  utter  reck- 
lessness upon  the  part  of  the  deceased,  who 
was  a  section  boss  of  the  defendant,  charsed 
with  the  duty  of  keei»ing  its  road  in  repair  oe- 
tween  certain  points,  so  that  trains  could  pass 
over  it  in  safety.  He  was  guilty  of  the  grossest 
negligence  in  running  his  hand  car  into  the 
deep  cut  where  he  was  Injured,  without  having 
sent  anyone  ahead  to  watch  for,  and  warn,  the 
passenger  train,  which  he  knew  was  approach- 
mg,  or  would  soon  reach,  that  point  on  the 
road.  But  for  his  negligence  in  that  respect  he 
would  not  have  been  injured. 

It  is  said,  however,  that  despite  any  negli- 
gence to  be  fairly  imputed  to  the  deceased,  the 
agents  of  the  Company,  who  were  in  charge  of 
the  passenger  train,  might  have  avoided  injur- 
ing him  had  they  exercised  reasonable  dilli- 
eenceto  that  end.  This  position  is  supposed  |4121 
by  coimsel  to  be  Justified  by  sections  1166, 
1167,  and  1168  of  the  Code  of  Tennessee,  which 
provide: 

Sec.  1298  (1166).    "Every  railroad  company 
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shall  keep  the  enelneer,  flieman,  or  flome  other 
ix^rsoQ  upon  the  locomotiYe,  always  upon  the 
lookout  ahead;  and  when  any  person,  animul 
or  other  ohstruction  appears  upon  the  road ,  the 
alarm  whistle  shall  be  aoundea,  the  brakes  put 
down,  and  ereiy  possible  means  employed  to 
stop  the  train  and  prevent  an  accident.'' 

Sea  12M  (1167).  "Every  railroad  company 
that  fails  to  observe  these  precautions,  or  cause 
them  to  be  observed  by  its  agents  and  servants, 
shall  be  reeponsible  for  all  dunages  to  persons 
or  property  occasioned  by  or  resulting  from 
any  accident  or  collision  that  may  occur." 

Sec.  1800  (1168).  "No  railroad  company  that 
observes,  or  causes  to  be  observed,  tnese  pre 
cautions,  shall  be  responsible  for  any  dam^zes 
done  to  persons  or  property  on  its  road.  The 
proof  that  it  has  observed  said  precautions 
Rball  be  upon  the  company."  dode,  M.  &  V.. 
§S  1288-1«00. 

WitfMMil  considering  the  question  whether 
those  sections  are  intended  for  the  benefit  of 
the  genenl  public  only,  not  for  the  servants  of 
the  Company — especially  one  whose  negligence 
caused  or  contributed  to  cause  the  accident — 
it  is  sufficient  to  say  that  the  court  below  cor- 
rectly held  that  the  requirements  of  the  Ten- 
nessee Code  were  complied  with  by  the  Com- 
pany, so  far  at  least  as  the  circumstances 
attending  the  injury  of  the  deceased  are  con- 
cerned. A  verdict  based  upon  a  different  view 
of  the  evidence  should  have  been  set  aside,  upon 
motion  by  the  defendant. 

The  iurv  having  been  properly  directed,  in 
view  01  all  the  evwence,  to  find  a  verdict  for 
the  Company,  it  is  unnecessarv  to  consider  the 
exceptions  taken  to  its  refusal  to  grant  certain 
instructions  asked  in  behalf  of  the  plaintiff. 

27i«  judgment  is  affirmed. 

True  copy.    Test : 

James  H.  McEecmey,  Clerk,  Sup.  Ctouit,  17. 8. 


THORN  WIRE  HEDGE  COMPANY  bt 
Ai*.,  Plffe.  in  JEBrr.^ 

V, 

CASSroS  D.  FULLER  and  BURT  Q. 

PATRICK. 

(See  8.  C.  Beporter's  ed.  58ft-M8.) 

Senunal  cf  eatises  aetion  of  PreapeM  againat 
sheriff— intervention  under  Mnneaeta  Stat- 
utee^-eheriff,  a  neeeeearjf  party. 

An  action  of  trespass  against  a  sheriff  for  a 
wrongful  seizure  of  the  property  of  the  plaintiff,  in 
which  the  plaintiff  and  defendant  are  critusras  of  ihe 
•ame  State,  Is  not  remoyahle  upon  petitioa  of  In- 
teryeners,  who  are  citizens  of  anouier  State  and 
who  have  placed  themselves  on  record  as  promoters 
of  his  alleged  trespass,  the  sheriff  being  a  necessary 
party  defendant.  The  case  is  not  aliiered  by  the 
fact  that,  if  the  Intervention  was  under  a  certain 
local  statute,  the  property  of  the  interveners  would 
have  to  be  sold  first  under  a  joint  judgment  against 
them  and  the  sheriff. 

[No.  1871.] 
Bubmitted  May  10,1887.    Decided  May  £7,1887. 

rr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Minnesota.    Af- 
finned. 

The  histoiy  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Mr.  Charles  D.  Kerr»  for  plaintiffs  in 
error. 

ut  u.  s. 


The  effect  of  the  intenrentiom  was  to  shift 
from  the  sheriff  to  the  interveners  the  entire 
burden  and  responsibility  of  the  suit,  so  far  as 
the  official  action  of  the  officer  is  concerned. 

Oreene  v.  Klinger,  10  Fed.  Rep.  68»;  Greene 
v.  Kingsley^  10  Cent.  L.  J.  47;  Texas  y.  Leieis, 
12  Fed.  Rep.  1;  220  Iowa  diM.  Construction  Co. 
10  Fed.  Rep.  401. 

Upon  general  principles,  and  independent  of 
the  statutes,  we  claim  that  when  such  a  bond  of 
indemnity  has  been  given  by  the  execution 
plaintiff,  he  thenceforth  becomes  the  substan- 
tial defendant  between  whom  and  the  person 
claiming  the  goods  levied  on,  there  is  a  separate 
controversy. 

Beuttely.  Chicago,  M.  dt  8t.  P.  B.  Co.  26 Fed. 
Rep.  60;  Mayor  of  N.  T.  y.  /Steamboat  Co,  24 
Fed.  Rep.  817;  Tolcnship  of  Aroma  y.  Auditor, 
9  Biss.  280;  Bemoval  Cases,  100  U.  S.  457  (25: 


It  is  clearly  held  that  if  the  suit  at  the  time 
of  the  removal  had  assumed  such  a  phase  that 
the  resident  defendant  had  become  m  effect  a 
nominal  party  merely,  while  the  nonresident 
defendant  was  the  real  party  in  interest,  the 
case  would  be  removable. 

Wood  V.  Davis,  59  U.  8.  18  How.  467  (15: 
460);  Sioux  City  etc.  B,  Co,  r,  Chicago,  M,  (6 
St.  P.  B,  Co.  27  Fed.  Rep.  771;  Fbss  v.  First 
Nat.  Bank  of  Denver,  1  McCrary,  ^7^,  Alien  V. 
Byerson,  2  Dill.  601. 

Mr.  Thomas  Wilson*  for  defendants  in 
error. 

Mr.  Chief  Justice  Waito  delivered  the  opin- 
ion of  the  court: 

This  is  a  writ  of  error  brought  under  section 
5  of  the  Act  of  March  3.  1875,  chap.  187.  18 
Stat,  at  L.  470,  for  the  review  of  an  order  of  the 
circuit  court  remanding  a  suit  which  had  been 
removed  from  the  District  Court  of  Freeborn 
County,  Minnesota.  The  facts  are  these:  Cas- 
sius  D.  Fuller  and  Burt  Q.  Patrick,  citizens  of 
Minnesota,  doing  business  as  hardware  mer- 
chants in  the  City  of  Albert  Lea,  began  the  suit 
October  12, 1886.  against  Jacob  Larson,  sheriff 
of  the  county,  for  trespass,  in  taking  possession 
of  their  stock  of  goods  and  destroying  their 
business.  The  sheriff  answered,  November  18, 
1886,  to  the  effect  that  his  taking  was  under  the 
authority  of  an  execution  issued  upon  a Judg-  [536] 
ment  in  the  same  court  in  favor  of  the  Thorn 
Wire  Hedge  (yompany,  an  Illinois  corporation, 
against  George  A.  Patrick,  and  that  the  goods 
were  the  property  of  the  execution  debtor, 
which  had  been  transferred  by  him  to  Fuller  <& 
Patrick,  the  plaintiffs,  in  fraud  of  the  rights  of 
his  creditors. 

On  the  same  day  the  Thorn  Wire  Hedge 
Company,  J.  W.  Calkins,  Aaron  E.  Stiles,  and 
Gary  G.  Cidkins,  intervened  as  defendants  in 
the  action,  and  filed  an  answer,  substantially 
the  same  in  all  respects  as  that  of  the  sheriff, 
with  the  following  in  addition: 

"That  in  making  the  levy  of  said  executioB 
and  in  selling  the  said  property  under  the  same, 
the  said  sheriff  (Larson)  acted  under  the  express 
direction  of  said  interrener,  the  Thorn  Wire 
Hedge  Company,  and  upon  indemnity  fur- 
nished him  oy  said  Thorn  Wure  Hedge  Com- 
pany, with  said  intervenen,  J.  W.  Calkins, 
Aaron  K.  Stiles,  and  GaiT  G.  Calkins,  as  sure- 
ties and  bondsmen,  acoortuag  to  the  statute  Ib 
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such  case  made  and  provided,  and  In  that  be- 
half said  interveners  acted,  *  *  *  without  any 
malice  or  want  of  probable  cause  or  intent  to 
wrong  anybody,  and  solelv  with  intent  to  ob- 
tain payment  of  a  Just  aebt  due  from  said 
Georee  A.  Patrick,  and  out  of  the  property 
which  he  owned  and  had  attempted  to  cover  up, 
bat  which  really  belonged  to  him.  «  •  •  That 
by  reason  of  said  facts,  said  interveners,  the 
Thorn  Wire  Hedge  Company,  J.  W.  Calkins. 
Aaron  K.  Stiles,  and  Oaiy  Q.  Calkins^  acting 
under  the  statute  in  such  case  made  and  pro- 
vided, are  the  parties  Drimarily  liable  for  the 
acts  and  doiQgs  of  saia  defenaant  Jacob  Lar- 
son, and  as  such  are  interested  in  the  matters  in 
litigation  in  this  action  and  in  the  success  of 
the  defendant  therein  and  in  resisting  the  claim 
of  the  ^aintiffs  therein.  Wherefore  said  Thorn 
Wire  Hedge  Company,  J.  W.  Calkins,  Aaron 
E.  Stiles,  and  Gary  G.  Calkins  intervene  in  this 
action  and  pray  that  said  plaintifEs  take  nothing 
by  this  action." 

To  these  answers  the  plaintiffs  replied,  and  on 
the  22d  of  November  the  interveners  presented 
to  the  district  court  their  petition  for  the  removal 
[687]  of  the  suit  to  the  Circuit  Court  of  the  United 
States,  in  which  they  state  that  the  plaintiffs 
and  the  defendant  Larson  were  citizens  of  Mm- 
nesota,  and  the  interveners  and  petitioners  cit- 
izens of  Illinois;  and, 

"5.  That  iich  taking,  detention,  and  ulti- 
mate sale  *  '  *  were  all  done  by  said  Jacob  Lar- 
son in  his  official  capacity  as  such  sheriff,  and 
at  the  request  of  your  petitioners  and  by  virtue 
of  a  writ  of  execution  duly  allowed  and  issued 
out  of  the  District  Court  of  the  Tenth  Judicial 
District  of  the  State  of  Minnesota,  for  the  Coun- 
tv  of  Freeborn,  in  an  action  therein  pending  in 
that  court  between  said  petitioner,  the  Thorn 
Wire  Hedge  Company,  as  plaintiff,  and  one 
George  A.  Patrick,  as  defendant,  and  under 
indemnity  furnished  by  said  Thorn  Wire  Hedge 
Company,  with  said  petitioners,  J.  W.  Calkins, 
Aaron  K^  Stiles,  and  Gary  G.  Calkins,  as  bonds- 
men and  sureties  therein  to  such  sheriff,  pur- 
suant to  the  statute  in  such  case  made  and  pro- 
vided, and  to  save  him  harmless  from  all  dam- 
ages and  costs  for  and  on  account  of  so  doing; 
and  accordingly  said  sheriff  has  duly  notified 
said  petitioners  to  defend  this  said  action;  and 
accordingly  said  petitioners,  pursuant  to  the 
statute  in  such  case  made  and  provided,  have 
duly  intervened  in  said  action  as  parties  defend- 
ant thei^to,  and  have  duly  made  and  filed  in 
said  action  their  pleading  as  such  intervening 
parties  defendant. 

"6.  That,  in  virtue  of  said  facts,  said  defend- 
ant, Jacob  Larson,was  at  all  such  times  and  in 
all  said  matters,  so  far  as  said  plaintiffs  are  con- 
cerned, the  mere  a^nt  of  saia  petitioners  pro- 
vided for  them  by  Taw  in  such  cases;  and  there 
can  be  a  final  determination  of  the  controversy 
in  said  action,  so  for  as  concerns  said  petition- 
ers, without  the  presence  of  such  agent,  said 
defendant  Jacob  Larson;  and,  in  fact,  the  real 
controversy  in  said  action  is  wholly  between 
said  plaintiffs  on  the  one  side  and  said  petition- 
ers on  the  other  side;  and  the  same  can  be  fully 
determined  ss  between  them. 

"7.  That  your  petitioners  have  reason  to  be- 
lieve, and  do  believe,  that,  from  prejudice  as 
well  as  from  local  influence,  they  wUl  not  be 
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able  to  obtain  Justice  fn  said  action  in  said  state 
court. 

"  Wherefore,  said  petitioners  pray  that  said 
action  be  removed  into  the  United  States  Cir-  [538] 
coit  Court  to  be  held  within  and  for  the  Dis- 
trict of  Minnesota,  aiid  herewith  present  the 
bond  and  surety  as  in  such  cases  required." 

Upon  this  petition  an  order  of  removal  was 
made  and  the  suit  entered  in  the  circuit  court 
December  11, 1886;  and,  on  the  21st  of  the 
same  month,  it  was  remanded  on  motion  of 
Fuller  and  Patrick.  To  reverse  that  order* 
this  writ  of  error  was  brought 

We  have  been  referred  by  the  parties  to  the 
following  sections  of  chapter  86>of  the  Genera) 
Statutes  (1878)  of  Minnesota  as  authority  fox 
the  intervention  of  the  execution  creditor  and 
his  sureties  in  the  action: 

Sec.  181.  "Intervention.  Any  person  who 
has  an  interest  in  the  matter  at  litigation,  in  the 
success  of  either  of  the  parties  to  ttie  action,  oi 
against  either  or  both,  may  become  a  party  to 
any  action  or  proceeding  between  other  persons,, 
either  by  joining  the  paintiff  in  claiming  what 
is  sought  oy  the  complaint,  or  bv  uniting  with 
the  daendant  in  resisting  the  claim  of  the  pliun- 
tiff,  or  by  demanding  anvthing  adversely  to 
both  the  plaintiff  ana  defendant,  or  either  of 
them,  either  before  or  after  issue  has  been  joined 
in  the  cause,  and  before  the  trial  commences. 
The  court  shall  determine  the  issue  made  by 
the  intervention  at  the  same  time  that  the  issue 
in  the  main  action  is  decided,  and  the  intervener 
has  no  right  to  delay;  and  if  the  claim  of  the 
intervener  is  not  sustained,  he  shall  pay  all  the 
costs  of  the  intervention.  The  intervention  shall 
be  by  complaint,  which  must  set  forth  the  facts 
on  which  the  intervention  rests;  and  all  the 
pleadins;8  therein  shall  be  ffovemoi  by  the  same 
pindpks  and  rules  as  obtain  in  ottier  plead- 
inga.  Bat  if  such  complaint  is  filed  craring 
term,  the  court  shaU  direct  a  time  in  which  a» 
answer  tth»}\  be  filed  thereto." 

Sec  154.  "Claim  of  property  by  third  per- 
son—Affidavit— indemni^  by  plaintiff.  If  any 
property  levied  upon  or  taken  by  a  sheriff,  by 
virtue  of  a  writ  of  eiecution,  attachment,  or 
other  process,  is  daimed  by  any  other  persoD 
than  the  defendant  or  his  agent,  and  such  per- 
son, his  agent  or  attorney,  makes  affidavit  of 
his  titie  thereto,  or  right  to  the  possession  there- 
of, stating  the  value  wereof ,  and  the  ground  of 
such  titie  or  right,  the  sheriff  mav  xefease  such 
levy  or  taking,  unless  the  plaintiff,  on  demand, 
indlemnify  the  sheriff  against  such  claim,  by 
bond  executed  by  two  sufficient  sureties,  ac- 
oomnanied  by  their  affidavit  that  they  are  each 
worth  double  the  value  of  the  property  as  speci- 
fied in  the  affidavit  of  the  claimant  of  such  prop- 
erty, and  are  freeholders  and  residents  of  the 
county;  and  no  claim  to  such  property  by  any 
other  person  than  the  defendant  or  his  agent 
shall  be  valid  against  the  sheriff,  unless  so  made; 
and,  notwithstanding  such  claim,  when  so 
made^  he  may  retahi  such  proper^  mider  levy  a 
reasonable  tiune  to  demand  such  mdemni^. 

Sec.  156.  '« Plaintiff  to  be  impleaded  witii  [54t] 
sheriff  in  action  against  him.  If,  in  such  case, 
the  person  claiming  the  ownership  of  such  prop- 
erty commences  an  action  against  the  sheriff  for 
the  takinff  thereof,  the  obligors  in  the  bond  pro- 
vided form  the  preceding  section,  and  theplaint- 
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iff  in  lOch  execution,  atUckment,  or  other  pro- 
cess, shall,  on  motion  of  suoh  sherilf ,  be  im- 
pleaded with  him  in  such  action.  When  in 
such  case  a  Judgment  is  rendered  against  the 
sheriff  and  his  (defendants,  an  execution  shall 
he  hnmediately  issued  thereon,  and  the  prop- 
erty of  such  codefendantB  shall  he  first  ex- 
hausted before  that  of  the  sheriff  is  sold  to  sat- 
isfy such  execution." 

The  record  does  not  state  in  direct  terms 
which  of  the  forms  of  proceeding  proTided  for 
in  these  sections  was  adopted.  Tne  interveners 
claim  they  went  into  the  suit  under  sections  154 
and  165,  and  the  plaintiifs  that  it  was  under 
section  181.    In  the  view  we  take  of  the  case 
this  question  is  quite  immaterial.    The  inter- 
veners, in  their  answer,  state  in  positive  terms 
that  Larson  in  all  that  he  did  acted  under  the 
express  direction  of  the  Thorn  Wire  Hedge 
Company  and  ui>on  the  indemnity  fumiBhed 
him  for  that  purpose,  and  that  they  are  the  par- 
ties primarily  liable  for  his  acts  and  doings.  In 
their  petition  for  removal  they  are  even  more 
explicit,  and  say  that  he  "wasatallsuchtimes* 
and  in  all  such  matters,  so  far  as  said  plaintiffs 
arc  concerned,  the  mere  agent  for  the  petitioners 
provided  for  them  by  law."    In  other  words, 
they  have  by  their  pfeadines  placed  themselves 
on  record  as  Joint  actors  with  the  sheriff  in  all 
that  he  has  done,  and  as  promoters  of  his  tres* 
pass,  if  it  be  one.    The  suit,  therefore,  stood  at 
the  Ume  of  the  removal  precisely  as  it  would  if 
it  had  been  begun  originally  against  all  the  de- 
fendants upon  an  allegation  of  a  joint  trespass. 
By  coming  into  the  suit  the  interveners  did  not 
deprive  the  plaintiffs  of  their  right  of  i^on 
against  the  uieriff.    He  is  still,  so  far  as  they 
are  concerned,  a  necessary  party  to  the  suit 
The  interveners  may  unite  with  him  to  resist 
the  claim  of  the  plaintiffs;  but  by  their  doing 
so  the  nature  of  the  action  is  in  no  way  changed. 
Tht  cause  of  action  is  still  the  original  alleged 
tref^Miss.  At  first  the  suit  was  against  him  who 
[543]  actually  committed  the  trespass  alone;  now  it 
is  against  him  and  his  aiders  and  abettors,  who 
concede,  upon  the  face  of  the  record,  that  they 
are  liable  if  he  is.  As  the  case  stood,  therefore, 
when  it  was  removed,  it  was  by  citizens  of 
Minnesota  against  another  citizen  of  Miimesota 
and  citizens  of  Illinois,  for  an  alleged  trespass 
committed  by  all  the  defendants  actmg  together 
and  in  concert.    If  one  is  liable  all  are  uable. 
The  judgment,  if  in  favor  of  the  plaintiffs,  wUl 
be  a  Joint  Judgment  against  all  the  defendants. 
That  such  a  suit  is  not  removable  was  de- 
cided in  Pirie  v.  Teedt,  115  U.  8. 41  [29:  881]; 
and  tiloane  v.  Andentm,  117 U.  S.  275  [29: 899]. 
The  fact  that  if  the  intervention  was  had  under 
sections  154  and  155,  the  property  of  the  inter- 
veners must  first  be  exhausted  on  execution 
before  that  of  the  sheriff  is  sold,  does  not  alter 
the  case.    The  liability  of  all  the  defendants 
i^>on  the  cause  of  action  is  still  joint,  so  far  as 
the  plaintiffs  are  concerned.    By  getting  the 
interveners  in,  the  sheriff  will  be  able  to  estab- 
lish his  right  of  indemnity  from  them;  but  that 
does  not  in  any  way  change  the  rights  of  the 
plaintiff^    The  interveners  do  not  seek  to  re- 
lieve themselves  from  liability  to  the  sheriff  if 
he  is  bound,  but  to  show  that  neither  he  nor 
they  are  liable  to  the  plaintiffs 
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etruaiantoflndfor  dtfendanU,  euetained. 

In  an  action  by  the  aoceptors  of  a  bill  of  ex- 
change, drawn  against  a  Bbipment  of  cotton  In 
bales  wnloh  the  drawers  had  fraudulently  reduced 
In  weight,  against  a  bank,  which  had  made  ad- 
vances on  the  cotton  prior  to  Ita  shipment  and 
which  had  received  the  proceeds  of  the  bill,  it  is 
held: 

a.  That  the  bank  is  not  shown  to  have  partici- 
pated In  the  fraud;  that  it  was  not  the  owner  of 
uie  cotton: 

b.  Thatit  had  a  right  to  suppose  that  the  cus- 
tom of  reweighing  by  the  transportation  com- 
panywould  befoUowod;  and, 

0.  That  the  court  bek>w  properiy  instructed  the 
Jury  to  find  for  the  defendant. 
[No.  268.] 
Argued  Apra  £7, 1887.    Decided  Ma^  if?,  1887. 

rl  ERROR  to  the  arcuit  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri 
Reported  below,  20  Fed.  Rep.  225.    Affirmed. 

The  history,  facts  and  case  appear  in  the 
opinion  of  the  court 

Mettre.  Frederick  N.  Judson,  Warwick 
Hough  and  John  H.  OteraU,  for  plaintiffs  in 
error: 

Oamfleld,  the  pledeepr,  to  whom  the  defend- 
ant, the  pledgee,  delivered  the  documents  of 
title  (the  cotton  notes)  for  the  temporary  pur- 
pose of  surrendering  them  in  exchange  for  a 
biUof  lading,  such  Dill  of  lading  to  be  returned 
as  a  "  substituted  security,"  received  and  held 
such  securities  and  prepa^  and  returned  such 
biU  of  lading  in  a  fiduciary  capacity;  t.  «.,  as 
agent  of  the  defendant. 

Story,  Baihn.  §  299;  Jon^  Pledges,  g  86; 
dark  V.  ledin,  88  U.  S.  21  Wall.  860(22:568); 
Gaeey  v.  Cavaroe.  96  U.  8.  476  (24: 788);  WhiU 
V.  Piatt,  5  Den.  269;  ffaye  v.  BiddU,  1  SandL 
N.  Y.  248;  Nottebohn  v.  Maae,  8  Robt  N.  Y. 
258;  Maeomber  v.  Parker,  14  Pick.  497;  Beevee 
▼.  Uupper,  5  Bing.  N.G.  186;  Way  ▼.  Davideon, 
12  Gray,  466;  Thayery.  Dtoight,  104  Mass.  254; 
BrtUey  v.  Base,  67  Iowa,  651;  Cooper  v.  Bay,  47 
HI.  58;  Hutton  v.  AmeU.  51  HI.  198. 

The  false  statement  of  weights  being  insert- 
ed by  Camfield,  while  thus  acting  as  agent  of 
defendant,  and  effecting  the  exchange  of  secur 
rities  on  its  behalf,  defendant,  receiving  and  for- 
warding such  false  bill  of  lading,  ana  collect- 
ing ana  retaining  the  proceeds  of  the  fraud, 
thus  obtaining  payment  in  fuU  of  its  own 
claim,  which  coula  not  have  been  paid  except 
by  means  of  the  fraud,  is  in  law  re^nsible  to 
plaintiffs  in  error  for  their  loss  sustamed  in  con- 
sequence of  such  fraud. 

Ut9 


tS»45U 


SuFRBMB  Court  of  the  Uhiti&d  Btatbb. 


Oct.  Tmbx, 


Bigelow,  Frauds.  862;  Hem  y.  NicJioU,  1 
Balk.  289,  dted  in  MerchanU  Bavk  y.  State 
Bank,  77  U.  8. 10  Wall.  646  (10: 1018);  J^ey 
T.  BiaeUHd,  18  Wend.  518;  Veaeie  v.  WiUiarM, 
40  U.S.  8  How.  184 (12:  \Wi%\Lock$Y,  Steams, 
1  Met.  560;  Bennett  v.  Judson,  21  N.  Y.  288; 
DuntY.  Burton,  47  N.  Y.  167;  Oraig  y.  Ward, 
42  N.Y.  887;  DafdsY,  Bemis,  40N.Y.  468,  Dote; 
White  Y.  Sawyer,  16  Gray,  586:  StockwellY.  U.S. 
80  U.  8.  18  Wall.  681  (20:491);  Castle  v.  Bnl- 
lard,  64  U.  8.  28  How.  172  (16:424);  8toiy, 
Agency,  127. 

Messrs.  G.  A.  Finkelnbnrg^  and  OeorgeA, 
MadilU  tor  defendant  in  error. 

Mr.  Justice  MlUer  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court 
of  the  United  States  for  the  Eastern  District  of 
Missouri. 

The  plaintiflEs  in  error  were  the  plaintiffs  in 
the  original  action,  the  gravamen  of  which 
was  that  the  defendant,  the  Fourth  National 
Bank  of  St.  Louis,  conspired  with  the  firm  of 
Korvell,  Camfield  &  Co.,  who  were  dealers  in 
cotton  in  that  cit7,  to  ohtain  from  the  plaint- 
iffs, McLcod  <&  Keid,  residing  in  the  Citv  of 
Glasgow,  Scotland,  the  acceptance  of  a  draft 
drawn  by  Norvell,  Camfield  &  Co.  upon  said 
plaintiffs  for  £6,000  sterling,  and  that  this  draft 
was  accompanied  by  a  fraudulent  bill  of 
lading,  on  the  strength  of  which  plaintiffs  ac- 
cepted and  were  compelled  to  pav  it.  The  bill 
of  lading  was  for  a  certain  numoer  of  bales  of 
eotton,  which  were  falsely  represented  to  con- 
tain 276,850  pounds;  whereas,  the  aggregate 
weight  of  these  bales  when  reweighed  at  the 
place  of  delivery  was  only  192,885  pounds. 
1 529]  That  this  bill  of  lading  was  false,  that  it  was 
gotten  up  by  fraud,  and  that  this  fraud  de- 
ceived the  plaintiffs,  there  is  no  question. 
Nor  is  there  any  doubt  that  the  fraud  was  per- 
petrated bv  Norvell,  Camfield  &  Co.  The  case 
wfis  tried  before  a  jury  on  the  general  issue,  by 
^vhich  the  Bank  denied  all  the  allegations  of 
fnuid,  and  in  general  everything  charged  in 
the  declaration.  The  court  refund  several  re- 
quests to  charge  made  by  the  plaintiffs  with 
regard  to  the  connection  of  the  Bank  with  this 
fraud,  and  in  the  end  peremptorily  instructed 
the  jury  that  there  was  no  evidence  to  support 
such  an  allegation  of  fraud  on  the  part  of  the 
defendant,  and  that  they  must  find  for  the  Bank. 

This  bill  of  exceptions,  like  so  many  others 
that  we  find  in  the  records  that  have  been  sent 
up  to  us  recently,  is  simply  a  stenographic  re- 
port of  all  that  took  place  at  the  trial;  and  we 
are  expected  to  consiaer  the  whole  of  this  evi- 
dence and  pick  out  such  portions  of  it  as  may 
be  pertinent  to  the  issue,  as  if  addressed  to  us 
originally,  and  to  ascertain  whether  there  was 
any  evidence  which  should  have  been  left  to 
the  iury  on  the  question  of  the  participation  of 
the  defendant  in  the  fraud. 

The  main  facts  in  Uie  case  are  substantially 
as  follows: 

Norvell,  Camfield  A  Co.  were  dealers  in  cot- 
ton in  St.  Louis.  They  bought  this  commod- 
ity throughout  the  cotton  region,  brought  it  to 
that  city,  and  then  sold  it  in  the  markets  of  the 
Eastern  States  and  of  Europe.  To  enable 
them  to  carry  on  their  extensive  business  they 
required  large  advances  from  the  capitalists  of 
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St.  Louis,  and  these  were  obtained  BMlnlyfrom 
its  banks.  The  defendant  Bank  in  this  case  had 
so  advanced  them  about  $64,000;  aad  in  evBiy 
instance,  as  such  advanoes  were  made,  the  firm 
deposited  with  the  Bank  what  were  known  as 
'  'cotton  notes. "  These  were  instruments  made 
by  a  warehouse  company,  whose  business  it 
was  to  receive  and  take  care  of  cotton  until  it 
was  sold,  or  its  delivery  demanded  by  the  per- 
son who  originally  deposited  it  in  the  ware- 
house, or  by  some  holder  of  the  cotton  notes. 
Each  note  represented  a  bale  of  cotton,  and  the 
following  is  the  form  of  these  instruments  in 
general  use  in  that  business: 

"  [No.  of  bale.]    Received  in  store  of 15301 

,  one  bale  of  cotton,  in  apparent  good 

order,  of  the  above  number   and  following 
marks  [marks,  if  any]«  deliverable  to  bearer 
upon  return  of  this  receipt,  and  payment  of 
warehouse  charges,  risk  of  fire  excepted. 
••  (Signed) ,  Secretary."* 

The  cotton  of  Norvell,  Camfield  &  Co., 
which  is  the  subject  of  this  controversy,  was 
stored  in  the  warehouse  of  the  St  Louis  Cot- 
ton Compress  Company,  and  the  notes  therefor 
were  in  the  hands  of  the  Bank,  when  Camfield, 
one  of  that  firm,  without  obtaining  the  notes 
from  the  Bank,  or  any  orders  from  it,  had  a 
very  large  amount  of  this  cotton  transferred  to 
a  cotton  "  pickery,"  as  it  was  called.  There 
Uie  bales  were  opened,  the  cotton  picked,  reas- 
serted, and  repacked,  and  the  tags  with  the 
numbers  on  them,  which  represented  the  cot- 
ton as  it  was  orighially  delivered  to  the  ware- 
house company,  reattached  to  these  readjusted 
bales.  In  doing  this  the  quantity  of  cotton  in 
each  bale  was  so  much  reduced  that  the  differ- 
ence was  made,  which  we  have  already  stated, 
between  the  amount  which  was  called  for  by 
the  bill  of  lading  and  the  amount  which  was 
received  in  Qlasgow. 

By  what  means  Camfield  obtained  the  cot- 
ton from  the  warehouse  without  the  produce 
tion  of  the  notes  is  not  explained,  nor  is  it  very 
material  in  this  case,  as  there  is  no  evidence  to 
show  that  the  Bank  had  anything  to  do  with  that 
transaction,  but  wss  informed  of  it  after  it  was 
over  and  the  cotton  returned  to  the  warehouse. 
Upon  being  so  informed  it  took  some  steps  to 
ascertain  the  amount  of  the  loss  it  might  incur 
by  this  multiplication  of  the  bales  out  of  this 
same  cotton,  had  some  fifteen  or  sixteen  bales 
reweighed,  and  called  upon  Camfield  to  put  up 
further  margins,  which  he  did. 

During  this  time,  or  shortly  afterwards,  and 
while  the  matter  remained  in  this  condition, 
Mr.  Norvell,  who  was  in  Europe,  negotiated 
the  sale  of  this  cotton  to  the  plaintiffs,  and  Mr. 
Camfield,  his  partner  in  St.  Louis,  forwarded 
it  to  Glasgow  by  way  of  New  York.  In  doing 
this,  he  forwarded  it  by  railroad  from  St. 
Louis  to  the  Atlantic  coast,  and  took  from  the  ^., 
transportation  company  at  St.  Lows  a  bill  of  l^***' 
lading,  describing  the  bales  by  their  numbers 
and  weights,  which  amounted  to  the  aggregate 
number  of  pounds  already  stated.  In  order 
to  obtain  these  bales  for  shipment  from  the 
warehouse  company,  Camfield  had  to  produce 
the  notes  which  were  in  the  possession  of  the 
Bank.  Of  course  he  could  only  do  this  by  the 
Bank  intrusting  him  with  the  notes  for  the 
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ihort  time  neoeseary  to  make  the  shipmeDt  and 
procure  the  bill  of  lading,  when,  having  deliv- 
ered up  the  notes  to  the  warehouse  company  in 
order  to  get  i)08ses8ion  of  the  cotton  for  ship- 
ment, he  was  to  return  the  bill  of  lading,  which 
represented  the  cotton,  to  the  Bank. 

In  all  cases  of  shipments  of  this  character 
from  St  Louis  to  the  Eastern  States  or  Europe, 
the  transportation  oompan]^,  on  giving  its  bill 
of  lading,  requires  a  reweighing  of  the  cotton 
upon  deUYery  to  it,  and  upon  that  being  done, 
the  weights  are  marked  upon  the  bales  or  cer- 
tified by  Uie  weigher  in  a  schedule  or  state- 
ment. There  are  persons  appointed  for  this 
special  purpose  of  reweighing  cotton  for  tran- 
shipment. It  is  upon  the  strength  of  this  re- 
weighing that  the  transportation  company 
makes  out  its  bill  of  lading. 

What  was  done  in  the  present  case  was,  that 
Camfield  induced  the  clerk,  or  other  officer 
who  made  out  this  bill  of  lading,  to  accept  his 
own  statement  of  the  weight  of  the  bales  and  to 
oive  his  bill  of  lading  accordingly,  without  ever 
having  the  cotton  rewei^hed  or  having  any  cer- 
tificate of  the  reweigher  thereto.  The  number  of 
bales  wore  all  right,  but  in  this  way,  Camfield 
obtained  from  the  transportation  company  a 
false  bill  of  lading.  Upon  this  Camfield,  in  the 
name  of  his  firm,  Norwell,  Camfield  &  Co., 
drew  his  draft  upon  the  plaintiffs  at  Glasgow, 
at  sixty  days,  for  a  sum  corresponding  to  the 
amount  in  the  bill  of  lading,  and  to  the  con- 
tract price  which  Norvell  had  made  with  them 
in  Europe.  This  draft  the  defendant  Bank  de- 
clined to  buy,  and  Norvell  who  had  returned  to 
America,  negotiated  and  sold  it  to  Knoblauch 
&  Lichtenstein,  bankers  in  the  City  of  New 
York;  and  the  money,  or  so  much  of  it  as  was 
necessary  to  pay  its  debt,  was  turned  over  to 
the  defendant. 

Of  course  the  plaintififs,  who  had  accepted  the 
draft  on  its  presentation, with  the  bill  of  ladine , 
were  bound  to  pay  it  at  its  maturity,  althoiim 
in  the  mean  time  they  had  discovered  the  dis- 
crepancy between  the  amount  of  the  cotton 
actually  shipped  and  that  described  in  the  bill 
of  lading. 

The  defendant  Bank  never  indorsed  this  bill 
of  lading;  it  was  never  made  payable  to  it.  It 
never  did  anything  to  give  it  currency  or  to 
make  itself  responsible  for  its  accuracy,  and  it 
was  no  party  to  the  bill  of  exchange.  The 
whole  case  of  the  plaintiffs  is  that,  having  re- 
ceived the  prooeeos  of  the  sale  of  this  bm  of 
lading  from  Knoblauch  &  Lichtenstein  In  dis- 
charge of  the  debt  of  Norvell,  Camfield  &  Co. 
to  the  Bank,  it  so  acted  in  regard  to  the  matter 
as  to  be  a  participant  in  the  xraud  which  was 
practiced  by  that  firm.  The  whole  case  then 
turns  upon  the  truth  of  this  allegation. 

It  is  attempted  to  be  supported  principally 
upon  the  ground  that  Mr.  Biebinger,  who  was 
the  cashier  of  the  Bank,  was  aware  of  the 
change  made  in  the  quantity  of  cotton  in  the 
"pickery,"  whese  it  was  rebaled.  But  it  does 
not  appear  that  he,  or  any  other  officer  of  the 
Bank,  had  any  reason  to  suppose  that  the  num- 
ber of  bales  repacked  at  that  establishment  was 
very  considerable.  They  had  fifteen  or  sixteen 
of  uem  weighed,  and  called  upon  Camfield  to 
make  good  the  deficiency,  so  uu'  as  they  knew 
of  it,  which  he  did.  This  was  all  that  oon- 
cemed  them;  they  wera^only  acting  for  them- 
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selves;  there  was  no  obligation  between  them 
and  anybodv  else  at  that  time  to  disclose  this 
matter,  as  there  was  nobody  then  interested  in 
the  property  but  the  Bank  and  the  firm.  They 
might  very  well  have  supposed  that  whenever 
this  cotton  was  sold  by  the  firm  and  was  to  be 
delivered,  the  rule  for  reweighing  would  be 
complied  with,  and  that  the  purchaser  of  the 
cotton,  or  of  the  bill  of  lading,  or  of  the  bill  of 
exchange  drawn  on  it,  would  have  seen  to  his 
own  security  in  that  matter,  and  would  have 
relied,  as  he  had  a  right  to  do,  upon  the  suffi- 
ciency of  the  process  of  reweighing  for  that 
protection. 

It  is  very  clear  from  the  evidence,  and  it  is  un- 
disputed, that  this  reweighing  is  the  uniform  and 
regular  custom,  and  that  it  constitutes  the  evi- 
dence of  the  weight  of  the  bales  in  the  final  sale 
by  the  cotton  dealer  of  St.  Louis  to  the  pur-  [533 
chaser  in  the  Eastern  or  European  market.  Is 
there  anv  evidence  to  show  that  the  Bank  was 
guilty  of  any  fraud,  or  of  any  negli^nce  which 
amounted  to  a  fraud,  or  had  any  design  to  cheat 
anybody  in  this  matter?  When  Camfield  no- 
tified them  that  the  cotton  had  been  sold,  and 
that  he  wanted  to  ship  it,  the  use  of  the  cotton 
notes,  which  they  held  as  security  for  the 
amounts  due  to  tiiem,  was  necessarily  to  be  in- 
trusted to  one  of  the  owners,  or  to  one  of  their 
affents,  for  the  purpose  of  getting  the  cotton  out 
01  the  warehouse.  It  could  not  remain  there 
and  at  the  same  time  go  East;  neither  could  it 
be  obtained  from  the  war^ouse  for  shipment 
without  the  use  and  delivery  of  the  notes.  For 
the  short  time  necessary  to  mip  this  cotton  and 
obtain  the  bill  of  lading  it  was  a  matter  of  ne- 
cessity, as  well  as  a  custom,  unless  the  Bank 
would  undertake  the  business  for  itself,  to  in- 
trust these  notes  to  the  shipper  in  order  that  he 
m^ht  do  it. 

In  this  we  see  no  inluiy  to  the  plaintiffs. 
All  the  risk  involved  in  it  was  borne  by  the  de- 
fendant, who  trusted  Camfield  with  the  notes 
which  represented  the  property  until  he  brought 
back  the  evidence  that  the  cotton  had  been 
shipped.  When  this  was  done  and  Camfield 
haa  drawn  his  draft  in  the  name  of  Norvell, 
Camfield  A  Co.  upon  the  plaintiffs  for  the 
amount  of  the  cotton ,  according  to  the  terms  of 
sale,  it  appears  that  he  wanted  to  seD  the  draft 
to  the  Bank,  but  it  refused  to  buy  it,  and  it 
was  finally  negotiated  to  Knoblauch  &  Lich- 
tenstein in  New  York,  and  the  money  placed 
to  the  credit  of  the  defendant  Bank  there. 

In  order  to  sustain  the  argument,arising  out  of 
this  transaction,  that  the  defendant  Bank  was 
itself  cognizant  of  this  fraud,  and  that  it  was 
practiced  for  its  benefit,  it  is  argued  by  plaint- 
iffs' counsel  that  the  Bank  was  the  owner  of 
this  cotton.  If  this  proposition  is  in  any  way 
pertinent  to  the  inquiry,  it  is  not  true.  The 
Bank  never  had  anything  more  than  a  pledge 
of  the  cotton  as  a  security  for  the  payment  of 
its  debt  The  real  ownership  of  the  property 
always  remained  in  Norvell,  Camfield  &  Co. 
They  could  sell  it  at  any  time,  and,  after  the 
payment  of  the  debt  due  to  the  Bank,  receive 
the  remainder;  if  it  had  been  sold  for  less  than  \^S^ 
the  debt  to  the  Bank,  the  loss  would  have  been 
theirs,  and  not  the  Bank's,  if  they  were  solvent 

This  firm  did  sell  the  cotton;  it  was  not  sold 
by  the  Bank;  they  shipped  it,  and  the  Bank 
did  not  even  accept  their  bUl  of  exchange  drawn 
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against  the  cotton  In  payment  of  their  debt, 
bat  inaiated  on  getting  tne  money;  and  there- 
fore the  bill  of  exchanj^e  was  sola  in  the  Ci^ 
of  New  York. 

The  eaaential  ownership  of  the  cotton  daring 
all  the  time  of  this  transaction  was  in  Norvell, 
Camfield  &  Co. ,  and  any  loss  upon  it  was  their 
loss,  any  profit  upon  it  was  their  profit*  and 
the  Bank  only  had  this  modified  control  of  it 
by  means  of  the  cotton  notes  of  the  warehouse 
company,  which  in  effect  they  relinquished 
when  they  delivered  those  notes  to  Camfield. 
Their  actual  control  over  the  cotton,  or  over  its 
proceeds,  ceased  with  the  deliveiy,  and  their 
acceptance  of  the  proceeds  of  the  draft  at  the 
hands  of  the  New  York  bankers,  who  bought 
it,  was  a  thing  they  had  a  right  to  do,  both  m 
honor  and  according  to  all  sound  rules  of  mer- 
cantile law. 

Certain  letters  of  introduction,  given  by  the 
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defendant  Bank  to  Mr.  Norvell  on  a  visit  to 
Europe,  made  by  him«  and  certain  very  guarded 
answers  to  inquiries  made  by  a  Dutch  house  in 
Europe  as  to  his  character  and  responsibility, 
are  introduced  to  show  that  the  Bani  was  using 
this  means  of  enabling  Norvell  to  raise  the 
money  for  them  by  sellmg  the  cotton.  We  do  not 
think  these  letters  have  any  tendency  to  prove 
any  such  thing.  And  without  going  into  the 
large  mass  of  testimony  on  tlus  subJMt,  having 
considered  the  main  and  turning  points  in  the 
controversy,  and  the  principal  points  upon 
which  plaintiflfs  rely  to  establish  the  fraud  upon 
the  part  of  the  Bank,  we  are  of  opinion  that  the 
drcuit  court  was  right  in  telling  the  jury  that 
there  wais  no  such  evidence  as  justified  them  in 
finding  a  verdict  for  the  plaintiffs. 

Judinf^ent  (iMrmetL 

Itueoopy.   Test: 

James  H.  MoKecuiej,  Olefk,  Sap.  Ooort.  U.  8. 
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WfTMOUT  OFOnOHt,  AVD  NOT 


OB  OTBBRWUB  RsrOBTBD  Of  THIS  YOLUIO. 


a»p9rt$:  lattMMttllerof  Qwaam  K.  Qbotb. 
Motion  for  Imto  lo  file  petition  for  awritof 

Mr.  Gtorge  A.  Jenkt,  for  petitioner. 
Ma9$7,JM87.    Motion  denied. 

flBNBT  H.  DODOB  •.  BoP.  OoUBT,  DlR.  07 

OoLmcuA. 

Motion  for  lenTe  lo  file  a  petition  for  a  writ 
^  prohibition. 

Mr.  0.  D.  Awtvtt,  for  tiie  motion. 

MiMTth  Uf  1887.  Mr.Uhi^JfuiioeWmMtmt 
This  motion  is  denied.  The  petition  which  is 
oreeented  does  not  on  its  face  show  fitots  snf- 
icient  to  entitle  the  petitioner  to  the  writ  he 


Wasatoh  a  Jobdak  y allbt  R.  Co.  •.  J.  W. 
Bhbll  M  al.    [No.  1.] 

In  error  to  the  Sup.  Ct  of  Utah. 

iresfff.  /.  S.  MeBridsBnd  J.  0.  Suihmland, 
tot  plaintiff  in  error. 

Oetob§r  tf  ,  J886.  Dismissed,  pnnnant  to 
the  19tii  Rule. 

Obobob  Hatbb  •.  JoHH  Sbtov.    [No.  S.] 
Appesl  from  the  0.  0.,  XT.  B.  for  B.  D.  of 

Jreafff .  /.  JJ.  WhiteUog$  and  IMng$Um  Qif- 
ford,  for  appellant.  Mutro,  O.  0,  IMinghu$f- 
mn  and  Johii  DavU,  for  appellee. 

Oeklb&r  M,  1886.  Dismissed,  pursuant  to 
the  19tii  Rule. 

CiTT  OF  N.  O.  e.  LoiTiaEAKA,  M  rd.  Bmaj 
Shepherd.    [No.  7.] 

In  error  to  0. 0.,  XT.  S.  for  B.  D.  of  La. 

JA*.  (7.  J^.Afelvfor  plaintiff  in  error.  Mmr$. 
T.  J.  8§mmsi  S  Cf.  W.  Eomor,  fordefendant  in 
error,  ifsitrs.  B.  JJ.  MeOaUb,  W.  K  MUU, 
and  IF.  8.  Bmedki^  also  entered  appearances 
for  the  defendant  in  error. 

Oetdber  t6,  1886.  Dismissed,  pursuant  to 
the  19tii  Rule. 

William  T.  Lbtikb  et  al.  v.  Robbbt  M. 
Wilson  et  oL    [No.  18.] 

Appeal  from  0.  0.,  U.  B.  for  E.  D.  of  La. 
Mr.  J.  Jt  B^ckw&h,  for  appellant    Nem. 

(Mob0r  88, 1886.    Dismissed  bj  appellant. 


HoicB  IxK  Co.  OP  N.  Y.  e.  Pboplb  of  N.  T. 
[No.  14.] 

In  error  to  the  Bop.  Ct  of  N.  Y. 

Mmn.  B.  K  Briikno  and  Iknid  WUeo»,  for 

J  plaintiff  in  error.    Mr.  Iknii  (/Brim,  for  de- 
todant  in  error. 
Bo9mnb&rlS,1886.    Affirmed  by  a  divided 
court    See  report,  anftf,  850. 

FAruarif  7,  1887.  Petition  for  rehearing 
granted;  Judgment  of  NoTember  15,  1886,  re- 
scinded and  annulled,  and  the  cause  restored 
to  its  place  on  the  docket  for  argument  before 
a  full  bench. 

GHBaaFBAXB  ft  Ohio  R  Co.  •.  A.  B.  Whitb« 
Admr.  etc.    [No.  16.] 

In  error  to  the  Sup.  Ct.  of  App.  of  West  Ya. 

Oeiober  18, 1886.    Dismissed,  on  motion  of 

Ifi*.  W.  J.  Bobtrtmn^  for  phuntifl  in  error. 


Chbstbb  a.  Abthub,  Collector,  etc.  •.  T.  and 
R.  Babboub.    [No.  36.] 

In  error  to  C.  C.,U.  B.  for  B.  D.  of  N.  Y. 

NoMmber  8, 1886.  Dismissed  on  motion  of 
Mr.  AM.  AUyO&n.  Mawr^,  for  plaintiff  in 
error.  Mr.  M.  W.  Dhine,  for  defendant  in 
error. 

Navembm'  8, 1886.  Motion  to  rescind  Judg- 
ment of  November  8, 1886,  and  to  enter  one  of 
affirmance,  with  costs  and  interest,  filed  and 
argued.  Mr.  Bkine,  for  the  motion.  Mr. 
Ami.  AUf-Oen.  Mauff,  opposing. 
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Nofmiier    8S,    1886. 
WmSim  t  This  motion  is  denied. 


CuNABD  Stbambhif  Co.  (Limited)  e.  Patbicb 
Oabbt.    [No.  29.] 

In  error  to  C.  C.  U.  B.  for  8.  D.  of  N.  Y. 

Mr.  B.  2>.  Benedict,  for  plaintiff  in  error. 
Meem.  H.  JJ.  Shook  and  W.  C.  TruU,  for  de- 
fendant in  error. 

NoMmber  16, 1886.  Affirmed  by  a  dirided 
court    See  report,  oiUitf,  854. 

Hebbt  &  Halb  €t  al.  etc.  e.  B.  B.  BrBBBTT. 
[No.  41.] 

In  error  to  the  Sup.  Ct  of  Pa. 

irsMft.  G.  W.  BiddU  and  Charge  Rmrdinq, 
for  plaintiffs  in  error.  Meeere.  J.  HubUy  Aek^ 
ton,  S.  O.  MUekOL  and  W.  F.  Bouman,  for  de- 
fendant in  error. 

Jh9emberl,1886.  Dismissed  per  stipulation. 


1S»  U.  8. 


U.S.  Book8U. 


78 


1M1 


BuFBMME  Cknm  op  * 

8ifiTR  Slt  •.  Amr  Euza,  MttghkUi  d  mL, 
Bzn.  etc    [No.  44.] 

In  eiTor  to  0.  0..  XT.  8.  for  8.  D.  of  N.Y. 

Mr.  Mom  J%,  for  plaintiff  in  error.  Mr. 
John  B.  Par»n9,  for  defendants  in  error. 

If&9mnb&r  IS,  ISSS.  Diamiaaed,  panoaat  to 
the  10th  Rale. 


NatiokalInb.  Co.  ov tbb  XT.  8.  A.  e. 
SoHEFVBB  0t  o^,  Exra.,  eta    pCa  70.] 

In  error  to  the  8ap.  Ot.  of  Minn. 

Mr.  IM&riek  Am,  for  plaintiff  in  error. 

D9eemb&r  9,  1886.  DioniMed,  pnmiant  to 
the  10th  Rule. 

J.  H.  BuBKB  M al.  e.  O.  X.  WoofodoL 
[No.  00.] 

In  error  to  D.  0.,n.  8.  forDiat.  of  WeetYa. 

Mr.  O.  D.  Oamden,  for  plaintifflB  in  error. 
Ncfn  con, 

Deeefnb9r  16, 1886.  Diamined,  pomiant  to 
the  10th  Role. 


Obeboav  e.  W.  D.  AinxBBwa  d  dL 
[No.  101.] 

Appeal  from  0.  0.,  IT.  8.  for  8.  D.  of  N.Y. 

Mr.  Wm.  A.  Senger,  for  appellant.  Mr.  J. 
C.  Olaffton,  for  appellees. 

Doomb§r  IB,  1886.  Diamissed  per  stipula- 
tion. 

JOSKFK  RATKOirX)  •.  JOSBFB  BlLLOBBT  tt  tO. 

[No.  106.] 

Appeal  from  0.  0.,  IT.  B.  for  B.  D.  of  La. 
Mr.  Ou$.  A.  Breauas,  for  appellant. 
Doeomber  81, 1886.    Dismissed  pnrsoant  to 
the  10th  Rule. 

OEABuea  M.  Tkibbbats  e.  Rubbbb  utd 

GiUiULoiD  HAiunna  TBnoaHO  Go. 

[No.  106.] 

AppesA  from  0.  0.,  U.  8.  for  Dist  of  N.  J. 

Mr.  FhOipW.  Onm,  for  appellant  Mr.  J.  a 
Okufton,  for  appellee. 

fuig  10, 1886.  Dismissed  pursuant  to  the 
lethRule.  

Nxw  YoBx Bkltdto  amd  PAOoxie  Oo.d0L 
e.  Bdwhv  X.  Siblbt.    [No.  100.] 

Appeal  from  0.  0.,  XT.  B.  for  Diet,  of  Mass. 

Mr.  ThomoM  JJ.  TaUM,  for  appellants. 
Mmn.  B.  F.  Thmntan  and  Frtdtriek  P.  FUk, 
ton  appellee. 

OMmt  9, 1886.  Dismissed  pursuant  to  the 
WthRule. 


MmuAii  Lawm  Ln.  Co.  < 

BUBQA  WaOKKKIiB. 


'  N.  Y.  f.  Waxt 
[No.  116.] 

In  error  to  a  0.,  XT.  &  for  B.  D.  of  Mo. 

Mmn.  John  F.  DOlon  and  Wag$r  Aoaifns, 
for  plaintiff  in  error. 

OOobor  86, 1886.  DismisNd  on  motion  of 
Mr.  Ber^amin  H.  BHMovf,  in  behalf  of  oouaael 
for  plaintiff  in 


A.KBIAT 


Oct.  l^BM, 

WATSOM^ai 


otiO.  e.  Ja 
[No.  Itt.] 

Am>eal  from  0.  CL,  U.  8.  for  X.  D.  of  Pa. 

Mr.  Aranck  Bowie,  for  appeDanta.  Mr.  J. 
B.  Bhtm,  for  appelleea. 

Janmarif  18, 188T.  Diamlned  pvanant  to 
Rule  10. 

Jacob  Duhtov  e.  Bbbhbtt  L.  Bkbdlbt. 
[No.  121] 

Appeal  from  0.  C.  XJ.  8.  for  X.  D.  of  Pa. 

Mr.  S.  8.  HoBingmdofih,  for  appellant  Mr, 
J.  B.  Sham,  for  appellee. 

JoMtant  18,  1887.  Dismissed  mranant  lo 
Rule  10. 


Ohablbb  M.  Jbtfbibb  e.  Mabt  Hbumsii. 

[No.  181.] 

In  error  to  8up.  Ct  of  Montana  Ter. 

IfMsn.  B.  W.  IboU  and  A.  XI  Maifhrno,  tat 
plaintiff  in  error.  Me$tr$.  S.  ShoUabaroor,  J. 
M.  WHion,  and  /.  K  Shobor,  for  def endfnt  in 
error. 

Janmarif  IS,  1S87.  Dismissed  puisnant  ta 
Rule  16. 


8uv  MuTUAii  LfB.  Ck>.  as  Nbw  Obiaahb  ot 
aLo.KojnxTzLamoiaL    [Na  186.] 

Deoombor  IS,  1886.  Motiona  to  dismiss  or 
affirm  submitted. 

JfiMtrt.  JBL  J7.  Browns  and  O.  B.  BiinglgUm, 
tat  the  motion.  Mr.  0.  B.  Sanomm,  in  oppo- 
sition. 

Deoembor80,1886.  2^.  OhirfJaHieoWmltm 
Bach  of  these  motions  is  denied. 

Full  report,  aaUo,  1187. 


ROBBBT 


0.    XAaVMAH 

IScKSROiaL 


ot  oL  9.  Fbbdbbiok 
[No.  180.] 

Appeal  from  0.  C,  XT.  8.  for  B.  D.  of  Pa. 
Oetobor  86, 1886.    Dismissed  on  motion  of 
Hr.  JJ.  Howmn,  for  the  appeUanta. 

Hblbra  BniDaB  Co.  e.  Z.  Bjbc  6c  Sov. 
[No.  140.] 

Appeal  from  C.  C.  XJ.  8.  for  W.  D.  of  Tsz. 
1&.  M  F.  Marri$,  forappdlant    Mr.  H.B. 
Daoii,  for  appellee. 
January  19, 1887.    Affirmed  with  ooHa. 


Backus  Watbb  Motob  Co.  a. 

W.TuBBX,  jB.»sra{.    (No.  141.] 

Appeal  from  C.  C.  XJ.,8.  for  N.  D.  of  DL 
J^.  8.  8  BhMo,  for  appellant 
Januan  19,  1887.    Dismisse' 
the  10th  Rule. 

Qbbmah-Ambbicav  Hah.  Iml  Oa  ei  F.  J. 

ScimBfBBB.    [No.  141] 

In  error  to  C.  C.  XJ.  8.  for  DIst  of  Mhm. 
Mr.  John  B.  Sanborn,  for  plafanBf  in  ervob 
January  84,  1887.    Dismissed  pursuant  lo 
the  10th  Rule. 

lSiU.8. 


1881 


MSMOBAirDA  OF  OaBBS. 


Babkard  ft  Lbai  Mfo.  Go.  «.  Jahbb  Milli- 
msetal.    [Ko.  147.] 

Appeal  from  C.  C,  IT.  B.  for  S.  D.  of  DL 
Mr.  W.  G,  Bainey,  for  appellant 
January  tJ^  1887.    Dismissed  on  authority 
of  appellant. 

Solomon  Mosbi  €t  al.,  SarTriyors  of  Gotcho 
Blum,  •.  Georgb  H.  Woobtbr.    [No.  151.] 

Appeal  from  0.  C,  U.  B.  for  B.  D.  of  N.T. 

Mr,  K  P.  Allen,  for  appellants.  Mr.  F.  K 
Bettt^  for  appellee. 

March  tl,  1887.  Dismissed  puiwaant  to  stip- 
ulation on  file. 


WiNTHBOP  Iron  Ck>.  et  al.  v.  Arthur  B. 
Mbbebb  et  al.    [No.  164.] 

Appeal  from  0.  0.,U.  B.  for  "W.  D.  of  Mich. 

Jantiary  26,  1887.  Reversed  and  remanded 
pursuant  to  stipulation  on  file,  on  motion  of 
Mr.  R.  2).  Mussey,  for  appellants.  Mr.  F^red- 
0rte  UUman,  for  appelleea 


DiSTBiCT  OF  Col.  •.  Owen  O'Harb. 
[No.  168.] 

Appeal  from  Court  of  Claims. 

Mr.  Aity-Oen.  Garland  and  Mr.  F.  P.  Deweej. 
for  appellant.  Mesin.  W.  A.  Cook  and  O.  0. 
Cols,  for  appellee. 

March  28, 1887.  Mr.  Ohitf  JtuUce  Walte  t 
This  Judgment  is  affirmed.  No  further  opin- 
ion will  be  delivered. 


Ambrican   Iron   Co.  •.  Anolo-Ambrioan 
Roofing  Co.    [No.  162.] 

Appeal  from  C.  0..  U.  B.  for  B.  D.  of  N.  T. 

Mr.  L.  W.  Froit,  for  appellant.  Mr.  B.  0. 
Webb,  for  appellee. 

March  $4, 1887.  Dismissed  pursuant  to  the 
10th  Rule. 

Cbntral  Construction  Co.  v.  Gborob 
Paul.    [No.  164.] 

In  error  to  C.  C,  U.  B.  for  N.  D.  of  lU. 

Mr.  Henry  G.  Mill&r,  for  plaintiff  in  error. 
Mr.  W.  W.  Upton,  for  defendant  in  error. 

March  24, 1887.  Dismissed  panuant  to  the 
10th  Rule. 


JOSBFH  WhTTB  •.  BbNBDTCT  AND  B.  MfG.  CO. 

[No.  166.] 

Appeal  from  C.  C,  U.  S.  for  K  D.  of  Pa. 

Mr.  M.  D.  ConnoOy,  for  appellant.  Mr.  J. 
K.  Beach,  for  anpellee. 

March  25, 1887.  Dismissed  pursuant  to  the 
lOtli  Rule. 

Jban  Marib  Bbunbt,  Tutor,  etc  «.  J.  B. 
Clbmbnt.    [No.  171.] 

Appeal  from  C.  C,  U.  B.  for  £.  D.  of  La. 

MenT9.  J.  P.  Eomor  and  Charki  Louque,  for 
appellant. 

March  SO,  1887.    IHsmissed  pursoant  to  th« 
10th  Rule. 
122  U.S. 


Edwabd  Lbb8  €t  at.  •.  Andbbson  Fowlbr 
[No.  174.] 

Appeal  from  C.  C,  U.  B.  for  N.  D.  of  111. 
Mr.  M.  W.  FkiU&r,  for  appellants.    Metare, 
Geo.  F.  EdmurUU  taid  W.  B.  Page,  for  appellee. 
May  2, 1887.    Affirmed  by  a  divided  court. 


Sbth  Bullock  etdl.,%A  Star  ft  Bullock,  «. 
John  L.  Farwell.    [No.  176.] 

Appeal  from  the  Sup.  Ct.  of  Dakota. 

Mesare.  Wm.  B.  Steele  and  Daniel  McLaugh^ 
Un,  for  appellants.  Mesere.  A.  H.  Garland,  J. 
W.  Smith  and  B.  A.  Burton,  for  appellee. 

Apra  11, 1887.    Affirmed  bj  a  divided  court 


!.  Call  «.  Northwbstbbn  Mut.  Lifb 
Ins.  Co.    [No.  178.] 

Appeal  from  C.  C.,U.  B.  for  B.  D.  of  Iowa. 

Mr.  Jo.  H.  OaU,  for  appellant.  Meeers.  O. 
C.  Nowae  and  B.  F.  Kayffman,  for  appellee. 

June  19,  1886.  Dismissed  pursuant  to  the 
38th  Rule. 


Asa  C.  Call  •.  Northwestern  Mut.  Lifb 
Ins.  Co.    [No.  170.] 

Appeal  from  C.  C.,U.  B.  for  B.  D.  of  Iowa. 

Mr.  Jo.  H.  Call,  for  appellant.  Mesere.  0. 
C.  Nouree  and  B.  F.  Kaufman,  for  appellee. 

June  19,  1886.  Dismissed  pursuant  to  the 
28th  Rule. 


Dbnvbr.  South  Park  ft  Pac.  R.  Co.  «.  John 
Fitzobrald  et  al.    [No.  180.] 

In  error  to  C.  C.,U.  8.  for  Dist.  of  Colorado. 
Mr.  T.  M.  Marquette,  for  defendant  in  error. 
October  18,  1886.    Dismissed  on  motion  of 
Mr.  John  F.  Dillon,  for  plaintiff  in  error. 


JohnIN.  Poaob  •.  T.  J.  McGowAN  et  al.,  ete. 
[No.  185.] 

Appeal  from  C.  CU.  B.  for  B.  D.  of  Ohio. 

Mr.  L.  M.  Hoaea,  for  appellant  Mr.  Arthur 
Stem,  for  appellees. 

Apra  4, 1887.  Dismissed  pursuant  to  the 
10th  Rule. 


AnTtAWAif  J.  Mannt  e.  Gbobob  E.  Otlbb. 
[No.  190.] 

Appeal  from  C.  C.,n.  B.  for  E.  D.  of  Mo. 

Meeeri.  H.  M.  PoUard  and  Taylor,  for 

appellant.    Mestre.  Weal  db  Bond,  for  appellee. 

April  6, 1887.  Dismissed  pursuant  to  stipu- 
lation on  file. 


AHKAWAif  J.  Mannt  e.  St.  Louis  Mallbart.b 
Iron  Co.    [No.  191.] 

AND 

Am^AWAif  J.  Mannt  e.  Furst  and  Bbadlbt 
Mfg.  Co.    [No.  193.] 

Appeals  from  C.  C,  U.  B.  for  R  D.  of  Ma 

Meaare.  H.  M.  Pollard  and Taylor,  for 

appellaBta.  iteirt.  ir«it  <ft  B^iul,  for  appellees. 
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Chabuhi  W.  OAnrrnHB  «.  Dabius  Oolb  ^  oi. 
[No.  196.] 

IneiTortoO.  C,  U.  8.  forB.  D.  of  Mich. 

Mr,  a  Ji.  VbrfMT,  for  plaintiil  In  enor. 
Mr,  AMtif  Bmi^  for  defeDoiuits  in  enor. 

AprU  6,  J8i7.  Dimisaed  pnnnant  to  tdpa- 
lation  on  Ilia. 

HsHKT  0.  HunKAKP  MaL9.  MoLnm  Waoov 
Oa    [K0.1ML] 

In  enor  to  0.  0.,  U.  a  for  W.  D.  of  Mo 

Motion  to  dismus. 

Ifi-.  a  M.  Otbom,  for  the  motion.  Ifi-. 
JamsM  Bafferman,  in  oppoiltton. 

IkemnberlS.JSSe.  M'.ChirfJiislieBWmHmt 
ThiB  motion  is  denied. 

See  foil  report  on  merits,  mU$,  971. 


Obobob  W.  Pklb  e.  Mbs.  Mabt  H.  Wxuov, 
Admrx.  of  Hardeo^,  DecU    [No.  195.] 

In  error  to  0.  0.,  U.  B.  for  W.  D.  of  Ba. 

Ifi-.  9.  A.  JBfndUeh,  for  plaintiff  in  error. 
Mmr$.  H.  W.Weir,  A.  JJ.  Ot^VoA  and  W.  JJ. 
BuppeL  for  defendant  in  error. 

Apru  7, 1887,    Affirmed,  with  ooets  and  in- 

Post,  Mabtdt,  8s  Go.   e.  Edwjlbd  Cabb, 
Owner  of  Bteanuhip  "  Iitdia."    [Na  198.] 

Appeal  from  0.  0.,  U.  8.  for  B.  D.  of  Tex. 

Mr.  T,  If.  Woful,  for  appellants. 

April  7, 1S87,  Dismiased  pnnniant  to  the 
16th  Rule,  on  motion  of  Mr.  Jamm  Lowidu^ 
for  appeUee. 

F.  J.  D.  Lahibb  ttal.,wi  Winalow.  Lanier,  A 
Co.  9,  JoHK  Nash  et  al.    [No.  200.] 

Appeal  from  0.  C.,U.  B.  for  N.  D.  of  Ohio. 

On  motion  to  dismiss,  and  motion  to  restrain 
proceedings  on  execution.  See  8.  0.  on 
merits,  ants,  947. 

Mr,  D.  8.  EaunthsU,  for  the  motion.  Ifmn 
ton. 

DeemiUme,lS86,  Mr.  Ohif  JuiUeeWtdimz 
The  motion  to  dismiss  is  denied.  We  can- 
not dismiss  a  case  for  want  of  jurisdiction  here, 
because  the  court  below  ought  to  have  dis- 
missed it.  That  is  a  ouestion  which  goes  to 
the  merits  of  the  appeal. 

The  further  consideration  of  the  motion  for 
stay  of  execution  is  continued  for  notice  to  the 
other  side  to  appear  and  show  cause  to  the  con- 
traiy,  on  the  third  Monday  of  the  present 
month.  Service  is  to  be  made  by  delivering  a 
copy  of  the  motion  and  of  the  brief  which  has 
been  filed  in  support  of  it,  and  of  this  order, 
on  the  counsel^  in  the  court  below,  of  William 
Goodrich,  against  whom  the  stay  is  asked,  at 
least  one  weelE  before  the  day  fixed  for  the 
hearing. 

And  further,  In  same  case :  January  17, 1SS7, 
Mr.  OhiBfJutUM  Walte:  This  motion  is  de- 
nied. The  motion  papers  do  not  show  any 
necessity  for  the  order  which  is  asked,  as  there 
124A 


is  no  proof  of  aay attempton  thepartof  Good- 
ileh,  since  the  appeal,  to  caose  his  Judgment 
to  be  carried  into  execution.  In  the  absence 
of  anything  to  the  oontraiy,  it  is  to  be  presumed 
that  the  parties  to  a  suit  submit  to  asufwrsfdaof 
obtained  upon  aa  appeal  to  this  court. 

MiMTth  Ut  1887.  On  motion  of  Nash  0t  oL 
tor  stay  of  execution  pending  appeal. 

Jftwrv.  2>.  8,  SaumheU  and  Wm.  Lmorrndt^ 
for  the  motion. 

Mr.  OhM  Jiuiie$  Wattes  This  motion  is 
denied.  The  Judgment  in  favor  of  Goodrich 
is  involved  in  this  appeal  only  to  the  extent 
that  it  is  a  lien  on  the  property  covered  by  the 
mortgage,  which  is  the  subject  matter  of  the 
suit  The  executions  which  are  complained 
of  were  issued  after  the  ^ipeal,  and  levied  on 
other  proper^.  There  is  no  such  metger  of 
the  Judgment  nor  stiiMfssilsat  in  this  case  as 
will  opmte  to  stay  a  proceeding  against  otiier 
proper^  not  involved  I 


JoHHHuBDf.Giu.OABMFe.Oo.   [No.  901.] 

In  error  to  0.  0.,  V,  8.  for  N.  D.  of  Ohio. 

Mr.  0,  H.  BorOmar,  for  appellant.  Mr,  M. 
L,  Taylor,  for  appellee. 

January  19,  1887.  Dismissed  pursuant  to 
stipulation  on  file,  on  motion  of  Mr.  W.  S. 
8mHh,  in  behalf  of  connseL 


FiBST  Nat.  Bahx  ot  WASHnforoH  uoubt 
HousB,  Ohio,  e.  Oontinbntajl  Lifb  Ihe 
Oo.  OF  Habtfobd.    [No.  902.] 

Appeal  from  0. 0.,  XT.  8.  for  S.  D.  of  Ohia 
Mr.  M.  J.  WaUarns,  for  appellant. 
Apra  7,  1887,    Dismissea  pursuant  to  the 
10th  Rule. 

Bbldbh  Mnmro  Oo.  •.  Johh  Habvbt. 
[No.  909.] 

In  error  to  0. 0.,U.  S.  for  Dist  of  Oolorsda 
JTsMTf.  O.  8.  ThomoM  and  T,  M.  FaUerm\ 

for  defendant  in  error. 
March  16,  1887.     Dismissed   pursuant  to 

stipulation  on  file,  on  motion  of  Mr.  Chiqrim 

B/iwn,  for  plaintiiE  in  error. 


Johh  Millbb,  Trees,  etc  e.  Urioh  Pao.  B. 
Oo.    [No.  915.] 

Appeal  from  0.  0..  U.  S.  for  Dist  of  Neb. 
Mr.  0.  J.  PhOpi,  for  appellant. 
October  IS,  1886.    Dismissed  per  stipulation, 
on  motion  of  Mr,  John  F.  Dillon,  for  appellee^ 


Uhttbd  Statbs.  «b  rtH.  William  W.  Warden, 

e.  WiLLiAH  B.  Ohandler,  Secretaiy,  etc 

[No.  21».] 

In  error  to  Sup.  Ot.  of  Dist.  of  Oolumbia. 

Mr.  W.  W.  Warden,  for  himself.     Nem  eon. 

Apra  18,  1887,  Mr.  Chitf  JuiHee  Walte  t 
This  is  a  writ  of  error  for  the  review  of  a  Judg> 
ment  of  the  Supreme  Oourt  of  the  District  of 
Columbia,  refusing  a  mandamtu  against  Will- 
iam E.  Chandler,  Secretary  of  the  Navy,  to 
require  of  him  the  performance  of  certain 


18M. 


AifiuoiLUiiu  or  Caimi 


Alleged  offlotal  dutleii  Mr.  Chandler  is  uo 
lODger  BeoreUury,  and  the  office  U  now  tilled 
hy  hh  enooeMor.  The  tuit  hat  therefore  abated, 
and  it  isdimteed  on  the  authority  of  United 
BUUtt  T.  BtnamO,  84  U.  S.  17  WalL  eO»  [SI: 
7M.] 


ToBEAa  Kbw  e.  Axn  L.  Babbhl    [No.  SM.] 

Appeal  from  0.  0.,  U.  8.  for  8.  D.  of  N.Y. 

Mr.  A,  R.  JSbofif,  for  appellant.  Mr.W.W. 
JHUei,  for  appellee. 

AprU  14,  J8i7.  Diemiseed,  porsaant  to  the 
10th  Rnle. 


iALittlbBook  R.R  Co.  (aa  reor- 
ganiied)e.LAWBBNOBB.  SifiTa.  [I«o.tt4] 

In  error  to  0.  0.,  U.  8.  for  W.  D.  of  Tenn. 

Ifi-.  U.  jr.  Bq9$j  for  plaintiff  in  eiror.  Mr. 
Luk$  B.  Wrighi^  for  defendant  in  error. 

AairUU,1897.  DismiMed  puitnant  to  iOp- 
vlation  on  ille. 


e.  Jakm  MoCknr. 
[No.  226.] 

In  error  to  tbe  8ap.  Ct  of  Old. 

Mr.  Jamm  A.  Jehnmm,  for  plaintiff  in  error. 

Mmn.  W.  Drummmkd  and  RIK  Bra^lford, 
for  defendant  in  error. 

Afrai4,l897.  DiamiiMd  paiaoant  to  the 
10th  Role. 


▲.B.  SroOKWSLLe. jAioaBoTOB.  [No.280.] 

In  error  to  0.  0..  XT.  8.  for  a  D.  of  N.Y. 

Mr.  Wm.  G.  ITtZiM,  for  defendant  in  error. 

Deomnbtr»,189S.  DisminedperiUpiilation 
on  motion  otMr.MK  Oardo§o,Iog  plaintiff 
In  emw. 


GooDBiOH  MaLw,  Samubl  0. 
SoBABrym.    [Na  282^] 

▲m>eal  from  G,  0.,  U.  8.  for  W.  D.  of  Mo. 

Mr.  O.  0.  TUKmor,  for  appellants. 

ilTtffMnte  11,  ISSe.  Dismissed  per  stipular 
tion,  on  motion  of  Mr.  M.  F,  M9rri$,  for  ap- 
pellee. 


WKBeisB  Blbotbio  Co.  e.  Johh  B.  Oomll 
daL    [Na286.] 

Appeal  from  0.  0.,  U.  8.  for  N.  D.  of  HI. 

Mr.  Geo.  P.  Barion,  for  appellant.  Mr. 
Jamn  L,  HfgK  for  appellees. 

AvrU  20, 1887.  Dismissed  parsoant  to  stip- 
ulation on  file. 


JOBPH  DATna,  Oolleetor,  etc.  t.  Unitbd 
States,  «s  rel.  Corbin  ^  aL    [No.  287.] 

In  error  to  0.  0.,  U.  8.  for  B.  D.  of  Ark. 

Mutr$.  W.  HaUsU  Phmp§,  B.  C.  Brawn,  B. 
W.  MknbaU  and  0.  P.  Bedmand,  for  defend- 
ants in  error. 

Maurth  91. 1887.  Dismissed  on  motion  of 
Mr.A.H.  (hrkmd,  for  plaintiff  in  error. 

lttU.8. 


N.  Y.  Mot.  Gas  Lmr  Oo.  o.  ^ 

Thow.    [No.  280.] 

In  error  to  0.  0.,  U.  8.  for  8.  D.  of  N.Y. 
Mr.  T.  M.  Whdd0r,  for  plaintiff  in  mm, 
Mr.  W.  C.  WUier,  for  defendant  in  error. 
(kkbmr  81, 1888.    Dismissed  per  stipnlatioB. 

BAOui  Look  Oo.  e.  Luoiua  Ardbssbl 
[No.  240.] 

In  error  to  0.  0.,  U.  afor  N.  D.  of  Ohio. 
Mr.  B.  W.  iMird^  for  plaintiff  in  error. 
ApHliO,  1887.    Dismissed  porsaant  to  the 
10th  Bnle. 

OwAmLBa  H.  Pauob  o.  Qatumo  Omr  Coi 
[No.  248.] 

Appeal  firom  0.  0.,  U.  8.  for  Dist.  of  Oonn. 

Mr.  JBL  a  Btmid,  for  appellant.  Ifi-.  Wwl 
B.  BimomdB^  for  appellee, 

Apra81, 1887.  Dismissed  pursuant  to  the 
10th  Bole. 

Mabt  H.  Mobbisov  d  aL9.  Mabtba  a 
WiTBBBasta^    [No.  248.] 

Appeal  from  0.  0.,  U.  a  for  8.  D.  of  Missi 
Ji^./.  Z.»09rM,f<Nrappellanta.    Mr.M.F. 

MerriB,ioT  appellees. 
Apra8l,  1887.    Dismimed  pnmiaBtto  the 

10th  Bale. 


HokhiL  Qou>  abd  8iltbb  Mibibo  Oo.  t. 

liBina  a  Xllbwobtb,  BecdTer,  ete. 

[No.  248.] 

Appeal  fhNnaO.,n.  a  forDistof  Odorkto. 

Mr.  a  J.  mOifmr,  for  appellant.  Mr.  B.  0. 
WcteoU,  for  appellee. 

Apra81, 1887,  Dismissed  pomuuit  to  the 
10th  Bole. 


Ubkxv  Mbtaixio  Oabtbumb  Oo.  t .  Uhrbd 
8TATB8  Oabtbipob  Oa    [No.  208.] 

Appeal  from  0. 0.,  U.  a  for  Dist  of  Maaa 


Mr.  Cknuim  Brawns,  for  appellant, 
ApHl88^1887.    Dismtssed  pqisuaal 
10th  Bole. 


la  the 


Maud  BooutnoB  etak^  Obbtbbbial  Mb*. 

LnrB  Asao.  of  BuBLDreroB,  Iowa. 

[No.  281]. 

In  error  toa  Q.,JJ.  8.  for  X.  D.  of  Mo. 

Mr.  Q.  D.  BqfnMM,  for  plaintiffs  in  eno^ 
Mr.  B.  J.  HaUt  for  defendant  in  error. 

JanMorif  81, 1887.  Dismissed  on  motion  of 
Mr.  JmnmO.Broadhmd^la  behalf  of  ooobssI 
for  plaintiils  in  error. 

8t.  IiOina,FT.8ooTrftW.B.B.Co.«.  WiUr 
lAM  B.  DoffSMOBB,  Pres.  of  Adams  Kz- 
fbbss  Co.  etc.    [No.  281.] 

Appeal  from  0.  0.,  U.  8.  for  Dist,  of  Kaa. 

Mmm.  J.  O.  Brawn  and  JoHm  F.  JHOfon.  for 
appellant,    Mr.  O.  A.  Bmaofrd,  for  appellee. 

JamMmry  81, 1887.  Berersed  and  remanded 
porsaant  to  stipalation  on  file,  on  motion  ol 
Jfr.  F.AAMJU^iBbehalfofooBnssL 

IMS 


Bi 


Cknm  ov  < 


Dbibor  Cm  Railway  •.  Gitt  op  Dsxboxt 
^o^    [No.  Ml.] 

Appetl  from  0. 0.,XI.  8.  for  X.  D.  of  Mich. 
Mr.  J«Aa  (7.  i>9fifM2^,  for  appeUant    Mr. 
Emry  M.  Duffldd^  for  appellees. 
.^firU  99, 1387.    Dlsmlased  per  etipiilallim. 


IL  A.  Daufhih  «.  Tm  Tnau  PuBLnsnro 
Ck>.    [No.  294.] 

In  error  to  0.  C,  U.  B.  for  E.  D.  of  Pft. 

Mu9r$.  B,  F.  Fuher,  C.W.  MauUtrnvadJ^. 
Chandler,  for  plaintiff  in  error.  Mr.  JZL  X. 
Sha/jpHey,  for  defendant  in  error. 

AprU  99, 1887.  Diflmissed  pursuant  to  au- 
thority of  jplaintiff  in  error  on  tile,  on  motion 
of  Mr.  mOiam  A.  McKmntif,  in  hehalf  of 
counsel. 

Central  R.  R.  Ain>  BAinmro  Go.  or  QmaaatA 
e.  Jamxb  0.  MoEsHzm.    [No.  800.] 

In  error  to  0.  C.»  U.  8.  for  M.  D.  of  AUl 

Action  for  personal  injuries. 

Me$tn.  A.  B.  Lawton,  J.  D.  SoquemorB  and 
M.  F.  MotHb,  for  plaintiff  in  error.  Mr.  G. 
L.  ChfMT,  for  defendant  in  error. 

May  97, 1887.    Affirmed  by  a  divided  court. 


J.  W.  CuBRT,  Suryiying  As^pee  of  William 
M.  Lloyd,  a  Bankrupt,  •.  Thomab  MoCau- 
tRYetoL    [No.  801.1 

Appeal  from  C.  C,  U.  8.  for  W.  D.  of  Pa. 

Mr.  Oeo.  8hira9,  Jr.,  for  appellant  Mr.  A. 
E.  Olarke,  for  appellees. 

OeUfber  8, 1886.  Dismissed  pursuant  to  the 
28th  Rule. 

Jahss  DsMPfiBT  et  al.  •.  Manistkb  Riysb 
Imfboysmxnt  Co.    [No.  812.] 

In  error  to  the  8up.  Ct.  of  Mich. 

Mr.  M.  J.  Smiley,  for  plaintiffs  in  error.  Mr. 
Benton  HancheU,  for  defendant  in  error. 

Jvlu  99, 1S86.  Dismissed  pursuant  to  the 
28th  Rule. 

St.  Louis,  Ibov  Mt.  ft  8.  R.  Co.  t .  8outh- 

BBN  EZFBBSS  CO.      [No.  816.] 

Appeal  from  C.  a,n.  8.  for  W.  D.  of  Tenn. 

Mr.  B.  J.  Morgan,  for  appellant.  Mr.  Ooo, 
OiUham,  for  appellee. 

Jiilu  18, 1886.  Dismissed  punpani  to  the 
28th  Rule. 

Pacivio  R.  iMPaoTMonrT  Co.  t.  Lbwib  y. 
VoN  HoFncAN  M  aL    [No.  887.] 

In  error  to  0.  C,  XT.  8.  for  8.  D.  of  N.Y. 

Mr.  John  F.  Dmn,  for  plaintiff  in  error. 
Mr.  Bmiry  T.  Wing,  for  defendants  in  error. 

Deeomber  17, 1386.  Dismissed  per  stipula- 
tion, on  motion  of  Mr.  J.  M  WOoon,  hi  behalf 
of  covnsel. 

LouiBVXLijB  ft  N.  R.  R.  Co.  •.  KywAXD  Ho- 
BABV.     [No.  8i8.] 

In  error  to  C.  C,  U.  8.  for  8.  D.  of  N.Y. 
ISM 


8tai 


Oct.  Tbq^ 


Mr.  John  L.  Oadwciader,iot  plaintiff  in  error. 
Mr.  A.  G.  Fbee,  for  defendant  in  error. 

Mof  9, 1887.  Dismissed  pursuant  to  stipu- 
lation on  file,  on  motion  of  Ifi*.  WOiem  A, 
MaKonney^  in  behalf  of  counseL 


8TBA1C  Tue  "  B.  LucKENBAOH,"  Her  Bngines, 
etCcL.  ft  B.  LucKBBBACH,  Claimants,  «. 
Wm.  H.  Bbabd  ei  oL    [No.  855.1 

Appeal  from  C.  C,  IT.  8.  for  B.  D.  of  N.T. 

JftfMfS.  Biia0r,  Statnan  A  Hubbard,  for  ap- 
peUants.    Mr.  W.  W.  Goodrich,  for  appellees. 

BopiemJber  18, 1886.  Dismissed  pursuant  to 
the  28th  Rule. 

W.  H.  Fowls,  Jb.,  Admr.  e.  Albzaitdeb 
Hat.    [No.  888.] 

Appeal  from  C.  C,  U.  8.  for  B.  D.  of  Ya. 
Mr.  F.  L.  Smith,  for  appellee. 
Ifb9ombor9, 1886.    Dismissed  on  motion  of 
Mr.  H.  O.  Olaughton,  for  appellant 


William  H.  Robebtbon,  Collector,  etc.  e. 
William  J.  Mathbsov  et  ed.    [No.  401.] 

In  error  to  C.  C,  U.  8.  for  8.  D.  of  N.Y. 

Mesere.  Edtoard  BarUey  and  W.  H.  OoUmam^ 
for  defendants  in  error. 

March  91,  1887.  Dismissed  on  motion  of 
Mr.  At^'Gen.  Garland,  for  plaintiff  in  error. 


Ebhlob  MiLLnro  Co.  e.  Johk  T.  Notb  Mia. 
Co.    [No.  407.] 

In  error  to  C.  C,  IT.  8.  for  8.  D.  of  HL 
Mr.  G.  M.  Sleviart,  for  plaintiff  in  error. 

Mr.  Axd  F.  Hatch,  tor  defendant  in  enor. 
OcMcr  JL  1386.    Dismissed  pursuant  to  the 

28th  Rule. 

8AMUBL  8.  CnsBL  e.  Ahthort  IC.  Dutob 
etaL    [No.  487.] 

Appeal  from  8.  C.  of  Dist  of  Columbia. 
On  motion  to  dismiss. 

Mr.  J.  Parlur  Jourdan,  for  the  motion.  J6*. 
T.  A.  Lambort,  in  opposition. 

March  U,  1887.  Mr.  OhirfJuiUce  Walt«  i 
This  motion  is  denied.  The  sfBdaTits  show  by 
a  fair  preponderance  of  oTidence  that  the  ▼aloe 
of  the  property  in  dispute  exceeded  $2,500  at 
the  time  of  the  decree  and  the  appeal. 

Towv  or  8AXITA  Abha  e.  Hbbbt  W.  Ham- 

UN.    [No.  441.] 

In  error  to  C.  C,  U.  8.  for  8.  D.  of  Dl. 

Mr.  J.  R  BoweU,  for  plaintiff  in  error.  Mr. 
B.  A.  Lemon,  for  defendant  in  error. 

January  11,  1387.  Dismissed  per  stipul*' 
tion. 

HBnT  A.  Tabtbb  ot  al  p.S.  W.  Fxoxlib 
oial.    [No.  456.] 

ABD 

8.  W.  FtaKUN  M  al.  o.  Hbvbt  A.  Tabtbb 
etaL    [Na457.] 

Appeals  from  C.  C,  V.  8.  for  &  D.  of  Qa. 


1881 


UMMOnAJKDA  OF  OAflUL 


Mmn,  Wm.  Garrmrd  aid  R  Xi  Einsi,  tot 
TarvertflalL  Ifi-.  IT.  t^.  JMfrfaofi,  for  Fick- 
hnaoL 

December  17,  JSU.  Dimiisad  per  sUpuIa- 
Hon. 


Tub  PmnreTLTAini.  Co.  «.  Axita  W.  Fln- 
euBON,  Admrz.  of  M.  W.  Fenpuon,  Deo'd. 
[No.  478.] 

In  error  to  0.  0.,  U.  B.  for  Diet  of  Ind. 
Mr.  8.  Stamper,  for  plaintiff  in  error.    Mr. 
J.  E,  MeDonM,  for  defendant  in  error. 
June  14, 1886.    Diamitted  pnrmiaat  tt  f^e 

SStURule. 

▲bver  OAI1IB0,  Collector,  etc.  eial.  e.  VmrnD 
8TA1S8,  €0  reL  Corbin  ^  oZ.    [No.  496.] 

In  error  to  C.  C,  U.  8.  for  B.  O.  of  Ark. 

Meetre.  W.  BaOeU  PMUpe  and  0.  R  JBed- 
itumd,  for  defendants  in  error. 

Mwreh  91y  1887.  Dismissed  on  motion  of 
Mr,  A.  K  Oarland,  for  plaintiffs  in  error. 

Thubbbb,  Whtlaxd  ft  Co.  e.  a.  W.  Wood- 
WABD  et  al.    [No.  498.] 

Appeal  from  C.  CU.  8.  for  8.  D.  of  Iowa. 

Air.  Ohae.  A.  Olark,  for  appeUanta.  Mr.  O. 
€.  Nouree,  for  appellees. 

Februarif  7, 1887.  Dismissed  on  motion  of 
Mr.  W.  O.  Otm^,  in  behalf  of  oonnseL 


Thubbbb,  WHTXiAND  ft  Co.  e.  A.  W.  Wooi> 
WASDetaL    [No.499.] 

Appeal  from  C.  C.,n.  8.  for  8.  D.  of  Iowa. 

Mr.  Ohae.  A.  Olark,  for  appellants.  Mr.  O. 
<7.  Ifauree^  for  appellees. 

Fsbruary  7, 1887.  Dismissed  on  motion  of 
Mr.  W.  O.  Ooudff,  in  behalf  of  oounseL 

BoABB  or  CoMBB.  OT  Gbabt  Countt,  Ibixe' 

ABA,  et  tU.  e.  Bdwabd  P.  Ktmbatji. 

[No.  520.] 

Appeal  from  C.  C,  U.  &  for  Disk,  of  Ind. 

Meetre.  Ber^aminEarrieantakd  W.  H.  MOler^ 
lor  appellants. 

MMf87,1887.  Dismissed  parsaant  to  anthor- 
itv  of  appellants  on  file,  on  motion  of  Mr.  W. 
MatteUPmipe,  in  behalf  of  oonnML 

£tatb  €(W  LooniABA,  €0  rd.  New  Orleans  Gas 

Light  Ca,  e.  Citt  of  Nbw  Obusahi. 

[No.  588.] 

In  error  to  8.  C.  of  Lonldana. 

Mr.  Thioe.  J.  8emmee,  for  plaintif  *n  error. 
Meeere.  W.  H.  Bogere  and  Bmyry  O.  Miller,  for 
defendant  in  error. 

June  Si,  1896.  Disnki«ed  pnnoaat  to  the 
MthRule. 

TTBeTHAM  Obahitb  Co.  etal.  e.  Wiluak X. 
Chabdlbb  et  al.    [No.  570.] 

Appeal  from  8.  C.  of  Dist.  of  Colnmbia. 

Meeere.  M.  F.  Morrie  and  Wm.  Jno.  MUler, 
for  appellants.  Meeere.  F.  W.  Jonee  and  J. 
EMmoofik  Gordon,  for  appellees. 

mu.  8. 


June  19, 1896. 
ttthfiale. 


Diimlwed  parsaaal  le  the 


NoBKAB  B.  Habwood  st  «I.  9.  Bmxl  Dig 
HOVF  sT  o^  eta    [No.  587.] 

Appeal  from  C.  a,  U.  8.  lor  N.  D.  ol  Fla. 

Mr.  Charlee  J.  BaNnU,  for  appelleet. 

Mof  8, 1887.  Dismissed  pursuant  to  stipu- 
lation on  file,  on  motion  of  Mr.  Eenr^  Jadion, 
for  appellants. 

LouttviLLB  ft  Nabbtilm  R.  R  Co.  •.  ICabt 
L  DuFFT,  Admrz.  etc.    [No.  687.] 

In  error  to  O.  C.  U.  8.  for  M.  D.  of  Ala. 

Mmre.  T.  G.  Jonee  and  BueeeU  ffouekm,  for 
plaintiff  in  error. 

Apra99,1887.  Dismissed  on  motion  of  JTr. 
WtOimn  A.  MeSenne^,  in  behalf  of  connseL 


J.  W.  BBBIN0HAU8,  Trustee,  e.  J.  O.  T^n.JJ^^ 
et  aL  Trustees,  etc.    [No.  644.] 

Appeal  from  the  8.  C.  of  Dist  of  Columbia. 
Mr.  E.  Wiee  G<misU,  for  appellees. 
Noieember  99, 1886.    Dismissed  per  stipula- 
tion, on  motion  of  Mr.  P.  E.  Dye,  for  appel- 


JoHBBOB  N.  Camdbb  9.  Mathbw  ft  Oa  st  oi. 
[No.  650.] 

Appeal  from  C.  C,  U.  8.  for  Dlst,  of  W.Va. 
On  motion  by  appellants  to  dismiss  the  appeal 
in  part,  and  to  vacate  the  eupereedeae  accord- 
inriy. 

iMMft.  /.  B.  Kenna  and  A.  E.  Oarland,  for 
the  motion.    JBfem  eon. 

May  97,  1887.  Mr.  Ohitf  JueHee  Waltei 
This  motion  is  granted,  and  an  order  may  be 
granted  accordingly. 

Nbw  Cabtlb  Nobthbbb  R.  R.  Co.  t.  Thom- 
as P.  81MP8ON.    [No.  670.] 

Appeal  from  C.  C,  U.  8.  for  W.  D.  of  Pa. 
Janua/ry  17, 1887.    DismlsBed  on  motion  of 
Mr.RR  McCbmb,  for  appellant 

Towv  OF  Ubbaka  e.  Qbo.  W.  Sabiobii. 
[No.  677.] 

In  error  to  0.  0.,  IT.  8.  for  8.  D.  of  ID. 
Mr.  J.  0.  Cunningham,  for  plaintiff  in  error. 
Ma/rth  7, 1S87.    DiimisBed  on  motion  of  Jlr, 
J.  E  EeeieU,  in  behalf  of  plaintiff  in  error. 


LoumAHA  8I70AB  Rbknibo  Co.  •.  Ja 
TometoL    [No.  685.] 

Ib  error  to  0.  C,  U.  8.  for  X.  D.  of  La. 
Odober  19, 1996.    Dismissed  on  motion  of 
Mr.  &  T.  WaBie,  for  plaintiff  in  error. 


JocbphA.  JjARauetoL  e.  JohbY.  Wi 
HBoia.    p(a685.] 

Appeal  from  8.  C.  of  New  Mexico. 
Mr.  0.  D.  BarreU,  for  appeUanta.    J6*.  JE 
P.  BenneU^  for  ai^Mttees. 

1841 


WMm  timm  dark,  tit 


GOUXT  OP  ' 


moUonof  Jfr. 
of  oomiMlfor 


te.  Loiii%  L  H.  A  8.  R.  Co. «.  Fbakk  Obos- 
ir<».    mo.  701.] 

In  flfror  to  8.  0.  of  mo. 

JWnimftirg,  UJtf.  Dinntoed  on  motion  of 
Jf)*.  A.  R  Bttmns,  for  plaintiff  in  emw. 


Hmoubi  Paoifio  R  Ga  o.  a.  p.  Bhoddt. 
[No.  7W.] 

In  error  lo  8.  C.  of  Mo. 
Np9mbirM,lS86.    DiMnisMd  oAmoCian  of 
Mr.A.&  Bwm$,  for  plaintiff  in  error. 

BmUAMIH  F.  AXXBR  0.  SaBAK  a.  HIOX]jIH«. 

Xxrx.  of  Wm.  HickUng,  DeoeaMd.  [Ko.786.] 

InerrortoC.C.,n.8.  forK.  D.  ofllL 
Mmn.  L.  H.  BUbm^  Johm  P.  Ahrmu  and 
Afify  IMbr,  for  plaintiff  in  error.    Mr.  Zr 
eiaii  IViMiMI,  for  defendant  In  error. 

Awnuie,  18Se.    DiamiaMd pormant  to  the 
MthRttle. 

Towv  or  Blus  RmoB  e.  Hbhbt  8t.  Jomr. 
[No.  700.] 

In  error  to  0.  0.,  U.  &  for  8.  D.  of.IIL 
Mr.  Jckn  M&NmUo,  for  plaintiff  in  enor. 

Mr.  T.  a  MaAmr,  for  defendant  in  error. 
Apra»9,1887.    Diamiaaed  on  motion  of  Jfr. 

Wiakm  A.  McKmmtif^  inbelialf  of  eounaeifor 

plaintiff  in  error. 

Umltculm  R  Bubhll  e.  Aoblmmb  D.  Plvmb. 

[No.  788.] 

Appeal  fromO.  0.,XJ.8.  for  W.  D.  of  lOeh. 
MrV^.  W.  Stams,  for  iweUMit.    Jfi-.  J» 
mmtd  Taggmri,  for  appellee. 
M(Barek7,MS87.    Diamimed porMiant to ati^ 
iflle. 


UVCTD  St^ 


WiL  a  Lawbbmob  €iaLp.Vm  Wm  a 
0taL    [No.  818.] 

Appeal  from  0.  0.,U.  8.  for  W.  D.  of  Ueh. 

mun.  M.  D.  LtggM,  B.  F.  Tkmrtim  and 
Win.  G.  HmMtrd,  for  appelleea. 

Jmmmn  10, 1S87.  DfamiaMd  on  motioa  of 
Mt.  N.  M.  atmMH,  for  the  appellant 

JUmaaaoAM  Otum  Malt.  DmWmO.  Rbd 
MaL    [No.  818.] 

Appeal  from  0.  0.,n.  a  for  W.  D.of  lOeh. 

IftMn.  Jf  D.  Un^  B.  F.  Tkumdm  and 
Win.  0.  Ibmordy  for  the  appelleea. 

/M«Mry  10, 1S87.  Diamiand  on  BMlkm  of 
Mr.  N.  M.  atMMf^  fortheappeUanlB. 


Loun  PhiUiIFi  et  mL  9.  Mouhd  Gitt  Lahb 
ASD  W4Tm  Ajmx    [No.  819.] 

NimmbgrgS,  1886.    Motion  to  dlamiaa. 

Mmr$.  A.  T.  JhGMm,  A.  B.  Bram0  and  W. 
H.  amUK  for  the  motion.    Mmm.  Qm.  E. 

SmUk  and  Qm.  F.  JMi ii,  in  oppoaitioa. 

1848 


JlwiwftTtf,  1S88.    Mr, 
This  motion  ia  oontinoed 
the  cam  on  its  merita. 


Oor.  Tkul 
with 


CBBacTiHT  Cftt  L.  8.  Lahdih#  mxd  Bejluqb- 
TBB  HOUBB  Go.  €t  tU.  9.  BmoHBBa*  Uhios 
BLAjmsnaL  Houan  ahd  L.  8.  LABDoie  Oa 
[No.  886.] 

In  error  to  8.  O.  of  La. 

FfArumf7,I887.  On  motion  of  JTr.lViBMm 
A.  Mamrp,  for  plaintiffs  in  error,  and  conaent 
of  Hr.  B.  JBL  JFlfrman,  for  defendant  in  i 
thia  eanaa  waa  atrleken  from  the  docket 


BaicuaL  Bntoiro  e.  Dvr.  of  OoLniCBLk. 
[No.  888.] 

In  error  to  8.  0.  of  Dist  of  Oolnmbta. 

Mof  8, 1887.  Diamisted  puvoant  to  anthoi^ 
it¥  of  plaintiff  In  error  on  file,  on  motion  of 
Mr.  0.  D.  Bmrm,  for  pUintiff  in  error. 


GaoiMB    BBLMaoVi 

TEAsa.  Go.  «l4ii. 


etc   ei  Tbza» 
[No.  851.] 


Appeal  from  G.  G.,  XT.  8.  for  X.  D.  of  Ttt» 
4praJ!5.1M7.    Dismiaied  on  motion  of  JTn 
IFm.  B.  Mmi^  for  the  appellant. 


GaonoB  GiBMnr  e.  H.  H.  Sbuisldt  A  Gol 
[No.  868.] 

Appeal  fhwn  G.  G.,  U.  8.  for  X.  D.  of  Ya. 
On  motion  to  dlamiaa. 

Mmn.  W.  W.  QnmpmndM^A.CUb$,tat 
the  motion.    N&meon. 

JoHMmrw  17,1387.  Mr.  OM^Jutiie$WmHmi 
Thia  motion  ia  denied.  The  recoid  haa  not 
been  printed,  and  the  motion  papen  do  not 
praaant  the  case  in  a  way  to  enable  na  to  act 
nnderatandingly  without  reference  to  tlie  tran* 
acript  on  file. 

8ee  final  roport  of  tUa  oaaa.  M«^  lOOBL 


Grt  or  XraireTiLUi  e.  FoBnuaaD  Ba.y 
Baiix.    [No.  868.] 

In  enor  to  G.  G.,  U.  &  for  DIat  of  Ind. 

Mr.  J6kn  M.  BtOUr,  for  ^aintiff  in  error. 
Mmr$.  T.  B.  Bmd  and  T.  u.  UaMR^  for  de- 
fendant in  error. 

Mmg88,1887.    Diflniamd pomant to atfpo- 
lation  on  file,  on  motion  of  Mr. 
MoKm^if,  In  behalf  of  oonnaaL 


Aimni  BcHHTDBLHOLS  ei  N.  Y.  axd  OoLona- 
DO  MiHnro  abd  Mhuko  Ga     [No.  868.) 

Appeal  fh>mO.G.,U.  8.  for  Diet  of  Gotaado. 

ifmmAtr  i,  1S88.    DiamiaMd  on  BMition  eT 

Mr.  Lrigh  BMnam  for  appeUant    ifam.  mm. 

BuBUHwroR.  GnukB  IUpiim  A  NoBnum 
R.  Go.  e.  OBABLia  L.  Donr,  hj  Hia  Chmid- 
ianiHlititan,  Gorman.    [Na  877.] 

In  error  to  8.  0.  of  Iflnn. 
DrnmUr  80. 1888.    Moliona  to  dlamlm  ana 
to  aflbm  aabmltted. 

iniLa 


1881 


Xdcoraxda  of  C^am 


Mr,  Enoch  TUtm,  for  the  motions.  Jf«Mf». 
IDppa  Bunion  and  /igf.  OkandUr,  in  opposition. 

January  10, 1887.  Mr.  OhitfJtuOeo  Walte: 
Eacli  of  these  motions  is  denied.  The  claim 
that  the  case  was  removed  to  the  Circnit  Court 
of  the  United  States  under  sub.  sec  8.  g  889 
of  the  Revised  Btaintes,  presents  a  federal 
question  of  too  much  practical  importance  to 
be  decided  on  a  motion  to  affirm. 

See  final  report,  ants,  1160. 


OoKTinmrrAL  Ins.  Go.  •.  TaoicAa  B.  Jomnov. 
[No.  879.] 

In  error  to  C.  C,  U.  8.  for  R  D.  of  La. 

Mr.  0.  B.  Santwn^  for  plaintiff  in  eiror. 

April  4, 1887.  Dismissed  pursuant  to  stip- 
ulation on  file,  on  motion  of  Mr,  O,  W,  Bomor^ 
for  defendant  in  error. 


UmoN  Paoifio  R  R  Co.  e.  Frajkkbm  R 
Bbbwbb.    [No.  1018.] 

In  error  to  S.  C.  of  N.  Y. 

Mmr$.  John  Z.  2MBm  and  jBMsim  dl  AOami^ 
for  plaintiff  in  error. 

May  4t  -25!^.  Dismissed  pursuant  to  stipu- 
lation on  file,  on  motion  ox  Mr.  Mwmrd  F. 
BiiUard,  in  bcJialf  of  oounseL 


BautA,  RoiCB  Sd  Dalton  R  R  Co.«.XJ]nm> 
Statu.    [No.  1014.] 

Appeal  from  the  Court  of  Claims. 

Meun.  Gm.  A.  Kina  and  W.  W.  BOcnap, 
for  appellant.  Mr.  At^  Oen.  Garland  and 
Mr.  Aut.  AUff-Gon.  Bmoird,  for  appellee. 

March  7, 1887.    Affirmed  by  a  dimed  court. 

March  t8,  1887.  Petition  for  lehearinr 
granted,  order  of  Ifaich  7, 1887.  nsolnded  and 
annulled,  and  cause  restored  to  its  plaoo  on  the 
docket 


BniTmAHD  Salot  t .  Socoir  Blook. 
[No.  1019.] 

In  eiTor  to  C.  C.  and  U.  8.  for  R  D.  of  La. 
Motions  to  dismiss  or  affirm. 

JTesfff.  0.  W.  EifmorhndW.  Si  Benedict,  for 
the  motions.  Jfr.  JT.  £r  JTeOiM,  in  opposition. 

May  8,  1887.  Mr.  (Mif  JvmOoc  Waltot 
Each  of  these  motions  is  denied.  The  amount 
is  dispute  is: 

1.  Judgment    in    faTor    of 

Bloch $8818.60 

Less  the  Judgment  in  faTor 

of  defendant 818.60 

$8600.00 

8l  The  amount  of  the  daim  $8600.00 

in  reeonyention— 

1.  Forient $8017.00 

t.    **   rice  seed 860.00 

$8064.60 

In  an . .........^ $8664.60 

The  questions  in^olTod  are  too  important  for 
eondderation  on  a  motion  to  affirm. 
188  U.S. 


Mart  Wkllb  e.  Willlui  N.  Pabkbb  ^  aJL 
[No.  1068] 

Appeal  from  C.  C.IJ.  S.  forN.  D.  of  Ohio. 

Mr.  Boniry  Nrntbe/nn,  for  appellant 

April  86, 1887.    Dismissed  on  aothoritj  of 

appellant  on  ffie,  on  motion  of  Mr.  W.  BaUcU 

Phmpc,  in  behalf  of  oounseL 


HBnr  T.  Coohlah  •.  Sootk  Oaboluta  R 
R  Co.  at  al    [No.  1089.] 

Appeal  from  C.  C.  IT.  S.  for  Diet  of  8.  0. 

Mcccrc.  FrodPk  W.  WhOridffe,  K  S.  Touny 
and  Jamcc  Lowndm,  for  appellant 

May  87^  1887.  Dismissea  on  motion  of  Mr, 
W.  BaUctt  PhiU^,  in  behalf  of  counselfor  ap- 
peUant 

HuBBBT  B.  Oatm  o.  Boaroir  A  N.  Y.  Am 
LnnRRCa^aZ.    [No.  1087.] 

In  error  to  S.  0.  of  R  of  Conn. 

Mr.  W,  W.  McFMand,  for  plaintiff  in  error. 
Ifi*.  Simeon  S.  Baldwin^  for  defendants  in  error. 

AfrU  88, 1887,  Dismissed  pursuant  to  stip- 
ulation on  file,  on  motion  of  Mr.  RWam  A. 
McKenney,  in  behalf  of  oounseL 


CiTT  of  JOLDR  0.  JOSBFB   HlUJOt  FOtTBB 

doL    [No.  1114.] 

Appeal  from  C.  C,  U.  S.  for  N.'  D.  of  01. 
jMsra  Tho$.  Dcni  and  M.  W.  AOm*,  for  ap 
pellant    Mr.  J,  L.  Bigh,  tot  appelleei. 
Affirmed  by  a  diTided  court 
See  report*  MUf ,  848. 


Rixn/TON  Obiisbt  d  al.  e.  Wm.  B.  W] 
01  oL    [No.  1164.] 

In  error  to  the  S.  0.  of  Diet,  of  Columbia. 

JSfo9oadmr  88,  188$.  Motion  to  dismiss  and 
to  affirm. 

Mr,  Bnoch  IMon,  for  the  motion.  JfiMfra. 
W.  SUme Abort  and/.  /.  JohnoonAa opposition. 

Docombor  8,1886.  Mr,OMfJuoHocWmMimi 
Each  of  these  motions  is  denied. 


Mabia  L.  Bibtb  etoL:  Wtluam  W.  Bibts. 
[No.  1157.] 

Appeal  from  S.  C.  of  Diet  of  Columbia. 
May  88, 1887.    Dismissed  on  motion  of  Mr, 
W.  B.  Smith,  for  the  appellants. 
Mr,  wm  A,  Ooultor,  slso  for  appellants. 


Ijbov  Kluh  el  al.  e.  Jbhb  SPALDore,  Late 
Collector,  eto.    [No.  1169.] 

In  error  to  C.  C,  U.  S.  for  N.  D.  of  DL 
Mr.  PtrcyL.  Shuman,  for  plaintiifsin  error. 

Mr.  Atty-Oon.  Chvriand,  for  aefendant  in  error. 
Bo9omborlS,188e.    Dismissed  without  pr^- 

udice  as  per  stipulation. 


Xloa  B. 


,  Yoinro  ot  al. 


CAUsnor  e.  J.  H.  C. 
[No.  1808.] 

Appeal  fnm  8.  C.  of  Diet  of  Columbia. 


BunmcB  Comn  or  Tn  Uhitsd  8ta' 


Oor.  Ttex. 


(MAiT  ir,  XMtf.    Docketed  and  dinnined 
on  motfon  of  Jfr.  E.  H.  WdU,  for  appellees. 


Louis  Tsatbb  •.  Hbhbt  Frahx.  [No.  1910.] 

In  error  to  8d  0.  0.  ol  App.,  Concordia 
Parish,  La. 

Octdbtr  18.  28S6.  Docketed  and  dismissed 
on  motion  of  Mr.  JamM  lamnSu^  for  defend- 
ant in  error. 


MoLun  WAfloir  Co.  •.  Jofatbav  G.  Ajujc 
Stat.    [No.  1218.] 

Appeal  from  C.  C,  U.  8.  for  K.  D.  of  BL 

Mr.  X.  L.  Oobwm,  for  appellant 

AwH  t9, 1887.     Dismissed  pursuant  to  au- 

thon^  of  appellant,  on  file,  on  motion  of  Mr. 

WiUiam  A.  MdKmmt^,  in  behalf  of  counsel. 

€k>0DBi0H  H.  BtPBB,  Claimant,  etc.  ••  Uhitbd 

BTATB8.      [No.  mi.] 

In  error  to  C.  C,  U.  8.  for  Dist.  of  Mass. 

Mr,  W.  A.  Munroe^  for  plaintiff  in  error. 

Apra  4,  1887.  Authority  of  appellant  to 
dismiss  haring  been  tiled,  it  is  dismissed  on 
motion  of  Mr.  AmM.  AUyOm^.  Mcniry,  for  de- 
fendant ih  eiTor. 


CojirmiBWTAL  lira.  Co.  of  Habtfobd,  Comr . 
e.  Thomas  W.  Pumphbet.    [No.  1328.] 

In  error  to  C.  C.  U.  8.  for  Dist.  of  Md. 

October  80, 1886.  Docketed  and  dismissed, 
on  motion  of  Mr.  Miehad  Bannon,  for  defend- 
ant in  eiror. 


Jacob  C.  Bbalb  p.  Parish  of  Hadibon. 
[No.  1287.] 

Appeal  from  C.  C,  IT.  8.  for  W.  D.  of  La. 
Mr.  F.  P,  Ouppy,  for  appellee. 
Januarff  81, 1887,    Dismissed,  on  motion  of 
Mr.  a.  I^wUiii  IfuU,  for  appellant. 

Jaoob  C.  8baiji  9.  H.  B.  Houobs,  8herifl, 
elo.    [No.  1288.] 

Appeal  from  C.  C,  U.  8.  for  W.  D.  of  La. 
Mr.  F.  P.  (hipp8%  ^or  appellee. 
Jamumry  81, 1887.    Dismissed,  on  motion  of 
Mr.  a.  I^rmMi  2fuU,  for  appellant 


Baiaxkobb  ft  OhioR  R.Co.  •.  J.  8.  Millbb, 
Auditor,  etc.  St «{.    [No.  1289.] 

In  error  to  and  appeal  from  C.  C,  U.  8.  for 
West  Va. 

Mr.  Alfred  OaJdmett,  for  def endanto  in  eiror 
and  appdlees. 

January  10, 1887.  Dismissed,  on  motion  of 
Mr.  B.  J.  D.  Qnm,  for  plaintiff  in  error  and 
appellees. 


Baltdcobx  ft  Ohio  R.  R  Co.  •.  Boabd  of 

PUBLIO  WOBKB  OF  WB8T  Ya.     [No.  1240.] 

In  eiTor  to  and  appeal  from  C.  C.^  U*  8.  for 
WestVa. 
12&0 


Mr.  AffM  OcMdOl,  for  daf endanl  in 
and  ^pdlee. 

Jcmuairy  10, 1887.  Dismissed,  on  motion  of 
Mr.  B.  J.  B,  Ovff ,  for  plaintifl  in  arzor  and 
ai^iellant 


Nahot  A.  JCaao  e.  W.  L.  Htixh  d  oL 
[No.  1278.] 

Appeal  from  0.  C,  U.  8.  for  Dist.  of  Ind. 

December  80, 1886.  Motion  to  dismiss  sub- 
mitted. 

Jfiwfn.  A.  W.  Hatch  ikd  LevWdOace,  for  the 
motion.    Jfr.  2>.  V.  Bume,  in  opposition. 

Januarif  10,  1887.  Mr  Ohkf  Juitice 
Wedtmt  This  record  has  not  been  printed, 
and  the  motion  papeis  do  not  present  the  case 
in  a  way  to  enable  us  to  act  understandindy 
without  reference  to  the  transcript  on  file. 
WaiervOle  ▼.  Van  Styke,  115  U.  8.  290 
[29:406.]  The  motion  is  therefore  OTemiled, 
without  prejudice  to  its  renewal  after  the 
record  is  printed,  or  so  much  thereof  as  may 
be  necessaiy  for  the  determination  of  the 
question  of  jurisdiction. 


Ahhib  1L  Ufshub  eial.  •.  Mabt  X.  Bbiboob 
etiU.    [No.  1278.] 

In  error  to  8.  C.  of  La. 

Nacember  8. 1886.  Docketed  and  dismissed, 
on  motion  of  Mr.  Wm.  A.  Manury^  for  de> 
fendants  in  error. 


FiBST  Nat.  Bahx  of  Coblbskill,  V.Y.etmL 
9.  Wabash,  8t.  Louis  ft  P.  R  Co.  sT  oZ. 
[No.  1281.] 

Appeal  from  C.  C,  XT.  8.  for  Dist  of  Ind. 

lAeen.  J.  B.  MeDonatd  and  J.  M  BuOer, 
for  appellants.  Meeen.  Wao^  BiDayne,  BuOer, 
StOhnan  d  Hubbard,  and  W.  H.  BUfdffeU,  for 
appellees. 

Apra  87,  1887.  Dismissed,  pursuant  to 
stipulation  on  file. 


NoBTH  BXiOOKFiBLD  Gbatbl  Mnrmo  Co.  «l 
d.  9.  Sdwabos  Woodbufv.    [No.  1289.] 

Appeal  from  C.  C,  U.  8.  for  N.  D.  of  CaL 
yae&mber  IS,   1886.     Docketed   and   dis- 
missed, on  motion  of  Mr.  A,  R  Bnmns,  for 
appeUee. 


Cbllxjlozd live.  Co.  €tal.  9.  8.  C.  NoTBBft 
Co.    (No.  1299.] 

Appeal  from  C.  C,  U.  8.  for  Dist  of  ICass. 

IfSnmbmr  84,  1886.  Docketed  and  dis> 
missed,  on  motion  of  Mr.  B.  B.  BrnO^  Ua  ap> 
pellee. 

Celluloid  live.   Co.  sT  nJL  t .  AnBiOAB 
Ztlonitb  Co.  sT  o^    [No.  1800.] 

Appeal  from  C.  Q.,  U.  8.  for  Dist  of  Mass. 

Imember  84,  1886.  Docketed  and  dis- 
missed, on  motion  of  Mr.  B.  B.  SmUk,  for  ap 
peUees. 

188  U.S. 


Memoraxpa  of  Oaoi. 


Hbnxt  S.  Oiuoii  •.  Toim  or  Dattos. 
[No.  180a] 

Id  error  to  C.  0.,  XT.  B.  for  K.  D.  of  HI, 

March  7, 1S87.  Motion  to  dlBiniBS  or  afOlrm 
«abmitted. 

Mr,  G.  8.  EUMigB,  for  tlie  motion.  Mr.  G. 
A.  Sanden,  in  opposition. 

March U,  1S87.  Mr.  OM^  JuhHm  Waltot 
These  motions  are  denied.  The  bond  is  saf- 
-ficient,  and  the  questions  involved  in  the  merits 
are  not  such  as  ought  to  be  disposed  of  on  a 
motion  to  affirm. 


YlGKSBTTRO,  ShREYBPOBT  AXD  PaOIFIO  R.  B. 

Go.  «.  RoBBBT  N.  Smith  el  aL    [No.  1809.] 

In  error  to  0.  0.,  U.  8.  for  W.  D.  of  La.  On 
motion  to  dismiss. 

Mesiri.  A.  J.  FalU  and  8.  F.  PhOUpi,  forthe 
motion.    Mr.  E.  M.  Johnson,  in  opposition. 

March  U,  ^S87.  Mr.  OhirfJuiHee  Waite  t 
This  motion  is  continued  for  hearing  with  the 
case  on  its  merits.  The  record  has  not  been 
printed,  and  the  motion  papers  do  not  present 
the  questions  involyed  in  a  way  to  enable  us  to 
act  understandingly,  without  reference  to  the 
transcript  on  file. 


Hbnrt  T.  Allsh  e.  Tbzas  A  Paohto  R. 
Co.    [No.  1810.] 

In  error  to  0.  0.,  U.  8.  for  B.  D.  of  La. 

December  14, 1886.  Docketed  and  dismissed 
on  motion  of  Mr.  J.  H.  Kefwaard,  for  defend- 
ant in  error. 

Fazb^'de  &  Sbixas  •.  Matob  etc  or 
Houston.    [No.  1818.] 

AND 

Saiob  •.  Sams.    [No.  1819.] 

In  error  to  C.  C,  U.  8.  for  B.  D.  of  Tex. 

Mtnrt.  E.  H.  Farrar  and  E.  B.  KrutUehnicU, 
for  plaintiff  in  error.  Mesgn.  T.  If.  Waul  and 
O.  Anson  Jones,  for  defendant  in  error. 

May  9, 1887.  Dismissed  pursuant  to  stipula- 
tion on  file,  on  motion  of  Mr.  WUUam  JL  Dti^ 
Eenney,  in  behalf  of  oounaeL 


WiiiLiAif    Rba    et   ai.    •.    Trb    Btbambb 

**BCLIF8B,"   AND  Wm.   BsAITHWAITB. 

[No.  1881.] 

Appeal  from  8.  C.  of  Dakota. 

Mr.  J.  G.  Bigelow,  for  appellees.    Mr.  W. 
ffalleU  PfttZbjpt,  for  appellants. 

Januairy  2%,  1887.    Docketed  and  Hlinif^ 
pursuant  to  Rule  9. 

Ma/rch  $8, 1887,    Order  of  Jannaiy  84, 1887, 
rescinded,  and  leave  granted  to  file  record  and 
docket  cause  on  payment  of  costs. 
188  U.  & 


Stahlbt  G.  Wiosr  elal  s.  Jacob  J.  B.  Dubois 
etaL    [No.  1858.] 

Appeal  from  0. 0..XJ.8.  forDist  of  Ck)lorado. 
March  8, 1887.    Docketed  and  dismissed  or 
motion  of  Mr.  G.  G.  Byme$,  for  appellees. 


HoBAGB  BonoHTON  et  al.  etc.  s.  Chabtbb 
Oak  Life  Ins.  Co.  et  al.    [No.  1858.] 

Appeal  from  8.  C.  of  Dist  of  Columbia. 
March  8, 1887.    Docketed  and  dismissed  on 
motion  of  Mr.  8  B.  Bond,  for  appellees. 


William  L.  Powbll  s.  Commonwbaltb  ov 

PSNNSTLYANIA.     [No.  1869.] 

In  error  to  8.  0.  of  Pa.  Motions  to  dismiss 
or  affirm. 

Mr.  Wayne  MacVeagh,  for  the  motions. 
Mr.  D,  T.  Watson,  in  opposition. 

May  e,  1887.  Mr.  Chief  Jveiiee  Waltet 
Bach  of  the  motions  is  denied. 


Baxtkb  Mountain  Gold  Minino  Co.  9. 
HsNBT  J.  Patterson  et  al.    [No.  1868.] 

Appeal  from  8.  C.  of  New  Mexico. 

March  t8,  1887.  Docketed  and  dismissed 
on  motion  of  Mr.  H.  W.  Gameit,  for  ap- 
pellees. 

May  t,  1887.  Order  of  dismissal  rescinded 
and  leare  granted  to  file  record  and  docket 
cause. 


Newark  Machinb  Co.  s.  Peter  L.  Haboett 
ft  Co.    [No.  1881.] 

Appeal  from  C.  C,  IT.  8.  for  Dist.  of  Md. 

AmrU  96,  1887.  Docketed  and  dismissed  on 
motion  of  Mr.  8amuel  SheUabarger,  for  the  ap- 
pellees. 


L.  D.  Bbowh  et  al.  •.  G.  T.  McConnblu 
[No.  1894.] 

Appeal  from  8.  O.  of  Washington  Ter. 
May  tS,  J887.    Docketed  and  dismissed,  on 
motion  of  Mr.  A  H.  Garland,  for  appellbe. 


Robbbt  C.  Hvwbtt  el  al.  s.  Westeb'./  Uniov 
Tblborafh  Co.  el  al.    [No.  If  95.] 

Appeal  from  8.  C.  of  Dist.  of  Columbia. 

May  tS,  1S87.  Docketed  and  dismissed  on 
motion  of  Mr.  J.  HiMey  AMon,  for  the  ap- 
peOeea, 
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